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Haselrlgg    v.     Naranjo    (4th)    184 

8.  W.  316,  Jan.  10,  1917. 
Heard   v.    Bowen    (4tb)    184  8.  W. 

234,  Jan.  10,  1917. 
Hicks  T,  Hunter  (4tlO  188  S.  W. 

792,   Jan.  10,   1917. 
Houston    Chronicle    Pub.    Co.    v. 

Quinn   (9tb)  184  8.  W.  669,  Jan. 

24,  1917. 
Houston    Chronicle    Pub.     Co.    T. 

Wegner     (1st)     [Application     ot 

both  parties]  182  8.  W.  46,  Deo. 

6,  UIST  J 
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Houston,  B.  A  W.  T.  Ry.  Co.  T. 
Hooper  (tth)  1S4  S.  W.  847,  Jan. 

10.  an. 

Illinois   Cent.   R.   Co.   t.   Freamui 

(4th)  182  S.  W.  86».  Dec.  13.  1916. 
Indiana     Co-op.      Canal     Co.     T. 

Gray    (4th)   IM  B.   W.   242,  Jan. 

10,    1917. 
International    &    Q.    N.    Ry.    Co. 

V.    Logan    (5tli)   184    S.    W.   801, 

Jan.  17,  1917. 
International  A  Q.  N.  Ry.  Co.  v. 

Williams    (4th)    183    S.    W.    1186, 

Jan.  10,  1917. 
Jack    County    Warehouse    Co.    T. 

Adams  (2d)  Nov.  22,  1916. 
Josey     V.    Beaumont     Waterworks 

Co.    (9tb)   183    S.   W.   26,   Dec.   6, 

1916. 
Kruegal    t.     Murpby    &    Bolanz 

i6th)    177    S.    W.    1018,    Jan.    10, 
917. 
Kruegel   t.    Rawlins   (5th)   182   S. 

W.   706.    Dec.   6,    1916. 
Lofland  t.  Greenwood   (7th)  181  S. 

W.  617,  Dec.  13,  1816. 
LonglnottI  v.  McShane  (6th)  184  S. 

W.  668,  Jan.  17,  1917. 
Luten  y.   Uisiourl,    K.   ft  T.    Ry. 

Co.   (Bth)  184  S.  W.  798,  Jan.  24, 

1917. 
McOraw  ▼.  Galveston,  H.  ft  S.  A. 

Ry.    Co.    (4th)    182    S.    W.    417, 

Dec.    6,    1916. 
McKnlght  T.  Cage  (6th)  188  8.  W. 

854,  Jan.  10,  1917. 
McWhlrter  t.  First  State  Bank  of 

Amarlllo    (7th)    182    S.    W.    682, 

Dec.  20.   1916. 
Hann  t.  Bell   (3d)   184  S.  W.  310, 

Jan.  10,  1917. 
Matlock  T.  McGregor   (4th)  183  8. 

W.  U98,   Jan.  10,  1917. 
MIchaells  v.  Nance  (3d)  184  8.  W. 

786.  Jan.  24,  1817. 
Missouri,  K.  ft  T.  R.  Co.  ot  Tax- 
as  V.   Thompson  (3d)   183  S.  W. 

8,    Dee.    6,    1616. 
Missouri,  K.  ft  T.  Ry.  0>.  of  Tex- 
as T.  Washburn   (3d)  184  S.  W. 

680.  Jan.  10,  1917. 
Northern    Irr.    Co.    t.    Watklns 

(Ut)  183  S.  W.  431.  Dec.  20,  1916. 
North   Texas    Gas    Co.   ▼.    Meador 

(6th)  182  S.  W.  708,  Deo.  6,  1916. 
People's  Ice  ft  Mtg.  Co.  v.  Inter- 
state   Cotton    Oil     Refining    Co. 

(Sth)  182  S.  W.  U63,  Dec.  13,  1916. 
Plerson  t.   Beard    (6th)  181  8.  W. 

766,    Not.   29,   1916. 
Fostex  Cotton  Mill  Co.  T.  McOttna 

(7th)  184  S.  W.  669,  Jan.  10,  1917. 
Relnhardt  v.  Borders  (8th)  184  8. 

W.  791,  Jan.  24,  1817. 


RIeden    t.    Brotherhood   ot   Rail- 
road Trainmen   (4th)   184  8.  W. 

689,  Jan.  24,  1917. 
Rlley    V.    Town    of    Trenton    (6th) 

184   8.    W.   344.    Deo.   6,   1916. 
Rodgers  v.  Central  Bank  ft  Trust 

Co.  (1st)  184  8.  W.  620,  Jan.  10, 

1917. 
Rogers     Nat.     Bank     T.     Marlon 

County  (6th)  181  8.  W.  884,  Deo. 

6,  1916. 
Rowan   v.   Texas   Orchard  Derel- 

opment  Co.  (1st)  181  S.  W.  871. 

Dec.  20,  1916. 
Rudolph    8.    Blome    Co.    t.    Herd 

(2d)  186  8.  W.  63,  Jan.  17,  1917. 
St.  Louis,  B.  ft  M.  Ry.  Co.  T.  Jen- 
kins  (4tb)   182  S.   W.  1169,   Dse. 

13,   1916. 
St.    Louis,    B.    ft    U.    Ry.    Co.    T. 

Bell    (1st)    183    S.    W.   823,    Dee. 

6,    1916. 
St.  Louis  Southwestern  Ry.  (3o.  ot 

Texas  T.  Rutherford  (SUi)  184  S. 

W.  700,  Jan.  17,  1917. 
San    Antonio    Brewing    Ass'n    T. 

Gerlach  (4th)  185  S.  W.  316,  Jan. 

24,  1917. 
San   Antonio,   U.  ft   O.    R.   Co.  T. 

Green  (4th)  182  8.  W.  392,  Dec. 

6,  1916. 
Sealey  y.   Mutual   Land   Co.    (2dl 

184  8.  W.  1073,  Jan.  10.  1917. 
Slpple    T.    Bowen.    See    Heard    t. 

Bowen. 
Smith  V.  Texas  ft  P.  R.  Co.   (6th) 

180  S.  W.  920.   Dec.   6.  1916. 
Snaman   v.    Lauo    (3d)   184   S.   W. 

366,  Jan.  10,  1917. 
State  V.  Galveston,  H.  ft  8.  A.  Ry. 

Co.  (3rd)  184  8.  W.  227,  Dec.  13, 

191C. 
Terrell   t.   MIddleton    (4th)   187  B. 

W.  367,   Jan.   10,  1917. 
Texas   ft    P.    Rr.    (3o.    y.    Conway 

(6th)   188  8.  W.  62.  Dec.  6,  1916. 
Texas    ft    P.    Ry.    Co.    v.    Praser 

(8th)  182  8.  W.  1161,  Dec.  6,  1916. 
Texas    ft    P.    Ry.    Co.    T.    GrlBIn 

(6th)    184    S.    W.    806,    Jan.    10. 

1917. 
Thrift     ft     Edwards     T.     Holland 

(4th)    183    S.    W.    1189,    Jan.    10, 

1917. 
Tom  V.  Roberson   (8th)  182  8.  W. 

698,    Dec.    6,   1916. 
Ware    v.    City    of    AmarlUo.     See 

Brown  y.  City  ot  Amarlllo. 
West    T.    QllBson    (3d)    184    8.   W. 

1042,   Jan.   17,   1917. 
Western   Union   Telegraph   0>.  T. 

Bailey  (6th)  184  8.  W.  619,  Jan. 

10,  1917. 
Western  Union  Telegraph   Co.   ▼. 

Winter  (6th)  184  S.  W.  335,  Jan. 

17,  1917. 


Wilson    T.    Arery    Co.    of    Texas 

(7th)    182    8.    W.    884,    Dec.    20. 

1916. 
Woelfel     T.     Rotan     Grocery     Co. 

(3d)  184  8.  W.  803.  Jan.  10,  1917. 
Wolnltzek    t.    Lewis    (Ut)    183    S. 

W.  819,  Jan.   10,   1917. 
Zarala  Land  ft  Water  Co.  ▼.  Tol- 

bert  (Bth)  184  S.  W.  523,  Jan.  17, 

1917. 


Applloatloiu  Dismiaaed 

United  SUtes  Fidelity  ft  Guaran- 
ty Co.  T.  Presaler  (6tb)  186  S. 
W.  326,  Jan.  24,  1917. 

Applioatloaa  Diamlaaed  f«r 
Want  of  JnrUdlctian 

Bennett  t.   Rio  Grande  Canal  Co. 

(4tb)  182  S.  W.  713.  Dec.  U,  1916. 
Black  T.   Wilson    (4th)    187   8.   W. 

493,    Dec.    13,   1916. 
Brown   t.    Crumpton    (7th)    181  S. 

W.  640.  Dec.  13,  1916. 
Bruns  Kimball  ft  Co.    t.  Amund- 
sen (1st)  188  &  W.  729,   Dec.  U, 

1916. 
Caswell    y.    Lensing    ft    Bennett 

t.M)    183   8.   W.   75,    Deo.   6,   1916. 
Colleps  y.  Smith  Lumber  Co.  (9th) 

186%.  W.  1013,  Jan.  24,  1317. 
Crosby  t.  Stevens   (gth)  184  8.  W. 

705.  Jan.  17,  1917. 
Freeman    v.    Texas   A   F.    Ry.   Co. 

(jth)  182  S.  W.  U58,  Dec.  ii,  1916. 
Great    Eastern     Casualty    (Jo.    v. 

Anderson    (Tth)    183    S.    W.    802. 

Dec.   20,    1916. 
Hartsough-Stewart    Const.    Co.    ▼. 

Harty   ft   Vogelsang  (1st)   183  8. 

W.  1,  Dec.   13,  Vllt. 
Kruegel     v.     Murphy     ft     Bolanz 

(Bth)    177    8.    W.    1018,    Jan.    10, 

1917. 
McConkey   v.    McConkey    (2d)    187 

8.   W.  UOO,   Deo.  6,  1916. 
McNeese    v.    First    Nat.    Bank    of 

Waco  (3d)  [Application  ot  Sang- 
er] 183  S.  W.  1184,  Dec  6,  1916. 
Murft  v.  Cocke  ft  Cocke  (7th)  Jan. 

24.  1917. 
National  E<<iultable  Soc.  of  Belton 

T.  Camp  (eth)  184  S.  W.  689,  Jan. 

17,  1917. 
Patterson  v.  Klrkpatrlok  (6th)  184 

8.  W.  739,  Jan.  24,  1917, 
San     Antonio     Life     Ins.     Ca     v. 

Trammel     (1st)    188    S.    W.    718, 

Dec.  20,  1916. 
Southern  Kansas  Ry.  0>.  of  Tex- 
as V.  Hughey  (7th)  182  8.  W.  361, 

Dec.  20.  hvC 
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STATE  T,  ITLEETWOOD.    (No.  19711.) 

(Sopreme  Ooart  «f  Miasoari,  DivisKm  Na  2. 
Dec.  6. 1916.) 

1.  HOKICIDK    «=9l68(l)— BVIDBRCS. 

In  a  homicide  case  it  waa  not  error  to  austain 
an  objectioii  to  a  witness'  testimony  that  just 
before  malcinK  threats  against  defendant  deceased 
"had  some  whisky  and  we  toolt  a  dram,"  where 
it  did  not  appear  that  such  testimony  was  mate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  293;   Dec  Dig.  <S=>158(1).] 

2.  CanfiKAi.   Law   «=»696(6)— Bbcbption   of 
EviDKNCK— Motion  to  Stbikk. 

Where  a  witness  in  a  homicide  ease  had  an- 
swered a  question  before  objection  was  made, 
it  would  have  been  proper  for  the  state  to  have 
requested  that  the  answer  be  stricken  out. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  1 1010;  Dec.  Dig.  «s>e96(6).} 

3.  HomciDB    «=>S40(4>— Habiojess    Ebbob— 
Inaisucnoira. 

Where  defandant  was  convicted  of  man- 
ilaoghter  in  tha  fourth  degree,  an  erroneous  in- 
struction that  murder  in  the  second  degree  may 
be  presumed  from  the  fact  of  an  intentional 
Ulluig  vrith  a  deadly  weapon  was  harmless. 

[Ed.  Note^— For  otW  cases,  see  Homicide, 
OenL  Dig.  §  720 ;    Dec.  Dig.  «=9340(4).] 

4.  CsnaNAi.    Law    «S91064(7)— Motioit    vob 
New  Tbiaii— iRBTBucnoNB. 

Where  accused  desires  to  complain  that  the 
court  failed  to  Instruct  on  all  the  law  involved 
in  the  case,  be  should  advise  the  trial  court  in 
his  motimi  for  new  trial  in  what  particular 
point  the  instructions  given  were  lacking. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2688;    Dec.  Dig.  «=>1064(7).] 

Appeal  from  Clrcolt  Court,  Owrk  County : 
John  T.  Hoore,  Judge. 

Andrew  Fleetwood  was  convicted  of  man- 
slaughter in  the  fourth  degree,  and  appeals. 
Affirmed. 

Defendant  was  prosecuted  in  Ozark  coun- 
ty for  murder  in  tbe  second  degree,  based 
Bpoo  tlie  charge  that  be  had  shot  and  killed 
one  Jim  Degase.  Having  been  found  guilty 
of  manslaughter  in  the  fourth  degree,  be 
Was  sentenced  to  two  years'  imprisonment 
In  the  penltoitlary.  From  tbat  finding  and 
the  sentence  bottomed  tbereon  be  has  (aft- 
er the  usual  motions)  appealed. 

The  bomidde  on  which  tbe  prosecution 
herein  is  bottcMned  occurred  on  tbe  29tb  of 
December,  1914.  Tbe  facts  thereof  run  brief- 
ly thus:  Deceased  and  defendant  at  a  time 


prior  to  the  bomidde  bad  been  brothers-in- 
law,  in  that  defendant  bad  married  a  sis- 
ter of  deceased,  who  bad  died  prior  to  the 
time  of  the  killing.  There  was  living  with 
deceased  and  a  brother  (called  in  tbe  rec- 
ord Pone  Degase)  another  slsfer,  one  Maud 
Stanley,  widowed,  seemingly  by  divorce. 
This  sister,  on  tbe  afternoon  preceding  the 
night  on  which  the  killing  occurred,  bad  gone 
to  the  vUlage  of  Noble,  and  bad  failed  to 
return  when  night  came  on.  Deceased  and 
bis  brother.  Pone,  becoming,  it  seems,  ap- 
prehensive about  her  for  some  reason,  start- 
ed on  horseback,  accompanied  by  one  Charles 
Ross  and  a  certain  Hiram  Lewis,  to  look  for 
her.  At  a  point  on  tbe  public  road  they  met 
tbe  defendant,  Maud  Stanley,  and  defend- 
ant's brother  Frank,  together  with  one  Man- 
da  Lewis  and  a  small  girl,  one  E^a,  the 
daughter  of  defendant.  Maud  Stanley  and 
defendant  were  riding  on  the  same  horse; 
defendant  riding  behind  Maud.  On  meeting 
defendant  and  Maud,  deceased  called  twice 
to  her  to  stop  and  get  off  the  horse.  She  did 
not  immediately  obey.  Thereupon  deceased 
dismounted  and  came  toward  her,  upon 
which,  and  on  deceased's  either  pulUng  or 
helping  her  from  tbe  horse,  or  reaching  to- 
ward her  as  if  to  do  so,  she  dismounted. 
At  ibe  same  time  defendant  slipped  from  tbe 
horse. 

So  far  there  is  no  substantial  conflict  be- 
tween the  testimony  for  the  state  and  that 
for  defendant  Touching  the  subsequent 
events  the  stories  told  by  the  respective  sides 
are  conflicting.  According  to  the  testimo- 
ny on  tbe  part  of  tbe  state  defendant,  Im- 
mediately upon  dismounting,  ran  bis  band 
Into  his  bosom  and  drew  or  started  to  draw 
a  pistol  therefrom,  whereupon  Pone  Degase, 
seeing,  as  be  testified,  the  pistol,  struck  de- 
fendant with  bis  fist  and  either  knocked  him 
down  or  staggered  him  till  he  partially  felL 
Defendant  rose  and  started  toward  deceased, 
who  grappled  with  him  and  endeavored  to 
take  the  pistol  from  him.  While  defendant 
and  deceased  were  struggling  for  the  pos- 
session of  tbe  pistol,  defendant  fired  twice; 
one  of  tbe  shots  striking  deceased  in  the 
stomach  and  producing  the  wound  from 
which  he  died  a  few  days  later. 

The  testimony  on  tbe  part  of  tbe  defendant 
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toQchlpx  tb^.-ocerirten^  at -the  Instant  be- 
fore the  shootlnis  tends  tt>'  bhow  'that  when 
defendant  dismounted  from  the  horse  he 
backed  away  several  steps,  bat  made  no  ef- 
fort to  draw  any  weapon  at  that  time ;  that 
Pone  Degase  adranced  on  him  and  struck 
blm  In  the  face,  partially  knocking  him 
down;  that  while  he  was  recovering  from 
this  assault  both  deceased  and  Pone  Degase 
again  advanced  on  him  and  assaulted  him; 
and  that  thereupon,  and  in  order  to  protect 
himself  from  the  combined  assault  of  the 
Degases,  he  fired  twice,  without,  he  swears, 
intending  to  kill  either  of  them,  and  with- 
out specially  aiming  at  either  of  them. 

Threats  are  shown  to  have  been  made  by 
deceased  against  defendant  and  by  defend- 
ant against  deceased.  These  however,  are 
so  shadowy  and  far-fetched  as  not  to  pro- 
duce an  abiding  conviction  of  their  verity, 
since  there  Is  proof  on  both  sides  tending  to 
show  that  deceased  and  defendant  had  been 
and  vrere  friendly  and  in  the  habit  of  visiting 
each  other. 

Such  further  facts  as  may  be  necessary  to 
Indicate  the  nature  of  the  alleged  errors 
which  are  called  to  our  attention  will  be  set 
forth  in  connection  with  the  discussion  there- 
of. 

Stewart  &  Luna,  for  appellant.  John  T. 
Barker,  Atty.  Oen.,  and  Thomas  J.  Hlggs, 
Asst  Atty.  aen.  (James  Y.  Billings,  of  Jef- 
ferson City,  of  counsel),  for  the  Stat& 

FABIS,  P.  J.  (after  stating  the  facts  as 
above).  [1, 2]  I.  Defendant  complains  in  bia 
motion  for  a  new  trial  (he  has  not  favored 
us  with  a  brief,  nor  is  be  represented  in  this 
court  by  counsel)  of  the  exclusion  by  the 
court  nisi  of  competent  testimony  offered  by 
him.  We  have  gone  painstakingly  over  the 
entire  record,  and  find  but  one  single  instance 
of  the  exclusion  of  any  evidence  offered  by 
defendant  which  is  properly  preserved  for  our 
review  by  a  ruling  and  by  exceptions  taken 
to  such  ruling.  That  Instance,  is,  to  wit:  One 
Cobb,  called  by  defendant  for  the  purpose 
of  proving  threats  by  deceased,  was  engaged 
la  detailing  the  place  and  circumstances  of 
the  making  thereof.  So  setting  the  stage  for 
the  threats,  the  witness  said,  inter  alia,  that 
deceased  "had  some  whisky  and  we  took  a 
dram."  The  state  at  this  Juncture  objected 
generally,  and  the  court  sustained  the  objec- 
tion. It  is  to  be  surmised  that  the  state's 
objection  went  to  that  part  of  the  witness's 
answer  noted  above,  and  tn  substance  that 
deceased  bad  some  whisky,  and  that  he  and 
the  witness  drank  thereof.  The  state's  objec- 
tion was  general,  as  stated,  and  not  specific, 
but  was  bottomed  probably  upon  the  view 
that  the  fact  of  the  deceased  having  whisky 


and  the  act  of  bis  taking  a  dram  therefrom 
were  BO  far  afield  from  the  fact  of  his  subse- 
quent threats  as  to  be  irrelevant  and  imma- 
terial thereto.  If  the  objection  and  the  rul- 
ing were  bottomed  on  the  immateriality  ot- 
of  the  facts  stated,  we  are  constrained  to 
agxee  that  the  facts  elicited  were  immaterial. 
Furthermore,  the  witness  had  answered  be- 
fore the  objection  was  made,  and  the  proper 
request  would  have  been  to  strike  the  answer 
out  Upon  either  ground  we  think  that  the 
objection  must  be  dlsEillowed. 

[3]  II.  Further  complaint  is  made  that  tbe 
instructions  given  by  tbe  court  do  not  prop- 
erly declare  the  law.  We  have  gone  over 
these  instructions  with  much  care,  and,  save 
and  except  an  instruction  given  as  to  an 
alleged  presumption  of  murder  in  tbe  second 
degree  to  be  deduced  by  the  Jury  from  tbe 
fact  of  an  Intentional  killing  with  a  deadly 
weapon,  we  find  no  valid  ground  of  c<Knplaint 
In  them.  Xbls  instruction,  numbered  4  in 
the  record,  is,  we  think,  erroneous.  But  since 
defendant  was  not  convicted  of  second  de- 
gree murder,  but  of  manslaughter  in  the 
fourth  degree,  be  Is  In  no  position  to  com- 
plain. State  T.  CJolvln,  226  Mo.  446,  126  S. 
W.  448;  State  v.  Oreen,  229  Mo.  642,  129  S. 
W.  700;  State  v.  Webb,  216  Mo.  378,  115  S. 
W.  988,  20  L.  R.  A.  (N.  S.)  1142,  129  Am.  St. 
Rep.  618,  16  Ann.  Cas.  618 ;  State  v.  Finley, 
245  Mo.  465,  150  S.  W.  1051;  State  v.  Wil- 
son, 250  Mo.  323,  157  S.  W.  313. 

[4]  III.  Upon  tbe  alleged  failure  of  tbe 
court  below  to  cover  by  his  Instructions  all 
the  law  of  the  case,  defendant's  assignment 

of  error  runs  thus: 

• 

"The  court  erred  in  failing  to  instract  the  jury 
on  all  the  law  necessary  to  a  proper  determina- 
tion of  the  case  when  reqtiested  by  the  defendant 
to  instruct  further  on  the  law." 

Neither  in  the  exception  taken  nor  in  tbe 
assignment  found  in  the  motion  for  a  new 
trial  is  any  specification  to  be  found  wherein 
it  is  averred  in  what  respect  the  court  failed 
to  instruct  upon  all  of  tbe  law.  It  was,  we 
think,  the  duty  of  tbe  defendant  to  advise 
the  trial  court  In  his  motion  for  a  new  trial 
In  what  particular  behalf  or  x>olnt  the  in- 
structions given  by  the  court  were  lacking. 
State  V.  Levy,  262  Mo.  loc.  dt  190,  ITO  S. 
W.  1114 ;  State  v.  Sykes,  248  Mo.  loc  clt.  712, 
154  S.  W.  1130;  State  ▼.  Dockery,  243  Mo. 
592,  147  S.  W.  976;  State  v.  Chlseell,  245 
Mo.  loc.  dt.  554,  150  S.  W.  1066;  State  v. 
Horton,  247  Mo.  loc.  dt.  663,  153  S.  W.  1051; 
State  T.  Glflord,  186  S.  W.  1056. 

We  have  examined  the  whole  record  with 
much  care,  and,  except  as  above  noted,  find 
no  matters  deserving  attention.  Tbe  proof 
is  ample  to  sustain  the  conviction. 

Let  the  case  be  affirmed.    All  concur. 
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WILiSON  et  aL  ▼.  McDANIEL  et  at 
(No.  17618.) 

(Sapreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1916.) 

1.  Hubbard  and  Wira  «=»119(8)  —  OoNVitT- 

ARCES— BlOHTB  AND   INTEBEST  AGQUIBED. 

Where  a  liusband  and  wife  deeded  land  to  a 
tUrd  person,  who  reconyeyed  to  tlie  wife,  she 
owned  a  fee-simple  lei^  estate  and  not  a  sepa- 
rate estate  nor  one  acquired  with  her  separate 
means,  and  her  subsequent  deed  to  the  hus- 
band was  a  nullity,  passing  nether  legal  nor 
equitable   title. 

[E^  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  428;   Dec.  Dig.  «s9ll9(5).] 

2.  Estoppel  «=>68(3)— PixADiNaa  m  Othsb 
Cadb*— Effect  op  WrrHDBAWAi*  . 

'Where  plaintiffs  in  a  will  contest  alleged 
title  in  the  testator,  they  were- estopped  in  a 
subsequent  action  of  ejectment  to  qnestlon  his 
title,  though  the  allegation  of  title  in  the  will 
case  was  withdrawn  prior  to  rendition  of  judg- 
ment, after  which  the  trial  proceeded  upon  the 
same  theory. 

[EM.  Note, — For  other  cases,  see  Estoppel, 
Cent  Dig.  H  166,  168;   Dec.  Dig.  <S=>68(S).] 

3.  WlUtiS    *=>281— CONTEBT— PUfADINO— SU»- 

ncmicT. 
The  i>etition  in  a  will  contest  may  refer  to 
lands  devised  in  a  general  way  without  partic- 
ular description. 

fEd.  Note.— For  other  cases,  see  WUla,  Cent 
Dig.  S  638;  Dec  Dig.  <8=»281.] 

4.  Wii,i.s  «s>265— OoHTEBT— JuBiSDiOTion  or 
Pbopkktt. 

A  will  cannot  be  contested  unless  the  prop- 
erty devised  and  Its  ownership  are  before  the 
court 

[M.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  690;    Dec.  Dig.  <8=»255.] 

a.  J-ODOICERT     9=>743(2)  —  C0N0I.tTHIVENXBB — 

Bks  Judicsata. 
A  jodgment  in  a  contest  of  a  will  which -pur- 
ported to  devise  lands  is  as  conclusive  of  title 
in  the  testators  as  against  the  parties  thereto, 
as  a  judgment  in  a  suit  to  test  the  validity  of 
a  deed  to  land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  1253,  1276,  1284;  Dec.  Dig.  <S=> 
743(2).] 

Blair,  J.,  dissenting  in  part 

Appeal  from  Circuit  Oourt,  Uiin  County; 
Fred  Lamb,  Jndge. 

Ejectment  by  Ida  Wilson  and  others 
against  John  H.  McDanlel  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

This  is  an  ejectment  salt  to  recover  cer- 
tain lands  described  In  the  petition,  which 
was  In  tbe  usual  form.  The  answer  oonslat- 
ed  of  a  general  denial  and  a  plea  of  estop- 
pel, and  tbe  reply  was  a  general  denial.  The 
trial  was  before  tbe  court,  and  tbe  findings 
and  judgment  were  for  the  plalntUIs.  Tbe 
defendants  duly  a{>pealed  tbe  cause  to  this 
conrt 

The  ftcts  ure  few  and  practically  agreed 
to,  whldi  are  as  follows: 

On  the  8tb  day  of  October,  1861,  and  prior 
thereto,  Milton  McDaniel  was  the  owner  of 
tbe  above-described  land.  At  that  time  tbe 
CItH  War  was  impending.     Mr.  McDanlel 


was  a  strong  Sonthem '  sympathiser,  and, 
tearing  confiscation  of  bis  property,  on  tbe 
8th  day  of  October,  1861,  conveyed  said  real 
estate  to  one  Greorge  W.  Davis  for  a  purport- 
ed consideration  of  |1,200,  and  said  Davis 
thereafter,  for  a  purported  consideration  of 
$1,300,  conveyed  said  real  estate  to  Sarah 
McDanlel,  who  at  the  time  was  the  wife  of 
Milton  McDanleL  The  purpose  of  thus  plac- 
ing the  title  to  the  land  In  Sarah  McDanlel 
was  to  prevent  its  confiscation  and  secure 
the  enjoyment  of  it  to  his  family.  This 
stands  admitted  by  the  agreed  statement  of 
facts. 

Antecedent  to,  and  contemporaneous  with, 
the  execution  of  the  aforesaid  "deeds,  It  was 
agreed  and  understood  between  Sarah  and 
MUton  McDanlel  that  she  would  reconvey 
the  land  to  him  at  any  time  he  desired  her 
to  do  so.  Milton  McDanlel  continued  to  re- 
side on'  the  land  vrtth  his  family,  the  title  re- 
maining In  Sarah  McDanlel  until  the  16th 
day  of  December,  1882,  on  which  date  she 
reconveyed  the  same  to  Milton.  Milton  Mc- 
Danlel died  on  the  17th  day  of  March,  1906; 
His  wife,  Sarah  McDaniel,  predeceased  him 
about  five  of  six  years.  Milton,  after  the 
death  of  his  wife,  continued  to  reside  upon 
tbe  land  until  his  death. 

On  the  7th  day  of  January,  1898,  Milton 
McDanlel  executed  his  last  will  and  testa- 
ment, whereby  he  gave  to  all  of  his  children, 
except  his  sons,  John  M.  and  James  F.,  the 
sum  of  $1  each.  All  tbe  rest  of  his  estate, 
real  and  personal,  he  gave  by  said  will  to 
his  two  sons,  John  M.  and  James  F.,  which 
will  was  duly  filed,  proved,  and  admitted  to 
probate  by  the  probate  court  of  Livingston 
county,  Mo. 

At  all  times  tbe  land  in  controversy  was 
recognized  and  treated  by  the  parties  to  this 
suit  as  the  land  of  Milton  McDanleL  He 
owned  no  other  property  at  the  time  of  his 
death  upon  which  his  wlU  could  operate.  The 
plaintiffs  in  this  cause,  recognizing  and  treat- 
ing the  land  as  the  property  of  the  said  Mo- 
Daniel  at  tbe  time  of  his  death,  and  admit- 
ting that  his  will  operated  on  this  land  and 
directed  its  course  of  descent,  if  valid, 
brought  against  the  defendants  a  suit  return- 
able to  the  September  term,  1907,  of  the  cir- 
cuit court  of  Livingston  county.  Mo.,  to  con- 
test, annul,  and  set  aside  said  will,  and  to 
recover  their  alleged  interest  in  tbe  land  as 
heirs  at  law  of  the  said  Milton  McDanlel,  de- 
ceased. In  their  petition  in  the  case  to  con- 
test the  will,  they  alleged  and  admitted  that 
the  land  In  amtroversy  was  the  property  of 
Milton  McDanlel  at  the  time  of  his  death,  as 
wtU  be  seen  from  the  following  allegation 
from  the  petition  in  that  case: 

"At  the  time  of  the  death  of  the  said  Milton 
McDaoiel,  deceased,  he  was  the  owner  of  the 


east  half  (%)  of  the  northeast  quarter  (%) 
and  thirty-fonr  (34)  acres  off  of  the  east  side 
of  the  west  half  {W  of  the  northeast  quarter 


(%);    all  in   section   twenty-six    (26),  town- 
ship fifty-six  (56),  range  twenty-two  (22),  in 


^9Tor  other  oases  see  same  topio  and 
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livbiMtott  comity,  MlBSouri,  which  real  estate 
was  then  and  there  of  the  fair,  reasonable  val- 
ue of  fifty-five  hundred  ($5,500.00)  doUars,  and 
which  was,  by  said  alleged  and  pretended  will, 
riven  to  said  John  M.  HcDaniel  and  James  F. 
McDaniel  in  eqnal  shares." 

The  will-contest  case  was  tried  at  the  Jan- 
nary  term,  1909,  of  the  Livingston  circuit 
court.  The  Jury,  at  the  said  January  term, 
1909,  of  the  Livingston  circuit  court,  returned 
a  verdict  sustaining  the  will.  After  unsuc- 
cessful motions  for  a  new  trial  and  In  ar- 
rest of  Judgment,  the  plaintiffs  were  granted 
an  appeal  in  said  cause  to  the  Supreme 
Court.  After  obtaining  a  favorable  Judgment 
In  this  cause  in  the  trial  court,  plaintiffs 
made  no  further  appearance  in  this  court 
(Supreme  Court)  in  the  will  case,  but  suffer- 
ed the  Judgment  In  the  case  to  be  affirmed 
by  this  court 

F.  S.  Hudson  and  John  H.  Taylor,  both  of 
Chilllcothe,  and  Jones  &  Conkling  and  O.  G. 
Jones,  all  of  Carrollton,  for  appellants.  J.  M. 
Davis  ft  Son  and  Frank  Sheets,  all  of  Chilli- 
cothe,  for  lespondenta. 

WOODSON.  J.  (after  stating  the  facts  as 
above).  I.  Upon  this  state  of  facts  counsel 
for  defendants  state  their  position  as  follows: 

"Afl  we  view  it,  there  are  two  propositions  to 
consider  in  this  case:  First,  the  effect  of  the 
deed  of  Sarah  McDaniel  to  Milton  McDaniel 
made  in  1882,  by  which  the  said  Sarah  McDan- 
iel reconveyed  the  land  in  controversy  to  Mil- 
ton McDaniel.  Second,  the  effect  of  bringine 
said  suit  to  contest  the  will  of  Milton  McDaniel 
and  thereby  to  recover  the  alleged  interest  of 
the  plaintiffs  in  said  land  as  heirs  at  law  of 
Milton  McDaniel,  deceased." 

We  will  consider  those  propositions  In  the 
order  stated  by  counsel. 

Attending  the  first:  While  counsel  for  de- 
fendants practically  concede  that  the  deed 
from  Sarah  McDaniel  to  Milton  McDaniel,  her 
husband,  dated  December  16,  1882,  purport- 
ing to  convey  to  him  the  land  in  controversy, 
is  at  common  law  null  and  void,  yet  they  con- 
tend that  In  equity  the  deed  was  sufficient  to 
convey  to  him  the  equitable  title  to  the  land, 
which  should  be  recognized  and  enforced  in 
favor  of  the  defendants.  In  support  of  that 
contention  we  are  cited  to  the  following  cas- 
es: Turner  v.  Shaw,  96  Mo.  22,  8  S.  W.  897, 
9  Am.  St  Rep.  319;  Morrison  r.  TliliiUe,  67 
Mo.  597;  Chapman  v.  Mcllwrath,  77  Mo. 
38,  46  Am.  Rep.  1;  Tennlson  t.  Tennlson, 
46  Mo.  81;  Bice  Stlx  t.  Sally,  176  Mo.  107, 
75  S.  W.  398;  Orlmes  y.  Reynolds,  184  Mo. 
685,  68  S.  W.  688,  83  S.  W.  1132;  Glascock 
v.  Glascock,  217  Mo.  862, 117  S.  W..67;  O'Day 
▼.  Meadows,  194  Mo.  614,  92  S.  W.  637,  112 
Am.  St  Rep.  642 ;  Bower  t.  Daniel,  198  Mo. 
320,  95  S.  W.  347;  BJvans  t.  Morris,  234  Mo. 
177,  136  8.  W.  408.  We  have  carefuUy  read 
all  of  these  cases,  and  after  due  deliberation 
are  of  the  opinion  that  none  of  them  is  appli- 
cable to  the  facts  of  this  case. 

[1]  In  this  case,  Sarah  McDani^,  at  the 
time  she  attempted  to  convey  the  land  to 
Hilton  McDaniel,  owned  a  legal  eutate  tlusre- 


in,  and  not  a  separate  estate;  nor  did  she 
acquire  It  under  the  statute  with  her  sep- 
arate means,  etc.  That  by  the  conveyance 
from  MUt(»  McDaniel  and  Sarah,  his  wife, 
dated  October  8,  1861,  conveying  to  George 
W.  Davis  the  land  in  question,  and  also  the 
deed  from  George  W.  Davis  and  Mary  Ann, 
his  wife,  dated  December  14,  1861,  couveyins 
said  land  to  Sarah  McDaniel,  placed  in  Sarah 
McDaniel  a-  full,  complete,  fee-simple  legal 
tiUe.  Revised  Statutes  of  Missouri  1855,  c. 
32,  8  86. 

All  the  cases  dted  by  counsel  for  defend- 
ant show  one  of  three  things:  First;  that 
the  husband  conveyed  the  land  to  the  wife; 
second,  that  the  wife,  after  the  passage  of 
the  Married  Woman's  Act,  conveyed  the 
land  to  her  husband ;  or,  third,  that  the  wife 
owned  a  sole  and  s^arate  estate  in  the  landa 
conveyed.  Under  ttie  first  state  of  facts,  the 
husband  had  the  legal  capacity  to  convey  the 
land  to  his  wife  by  deed;  but  she  being  a 
feme  covert,  and  not  capable  of  contracting, 
a  court  of  equity  gare  her  an  equitable  estate 
In  the  lands.  In  the  second  case,  both  the 
husband  and  wife  were  capable  of  contract- 
ing, and,  of  course,  the  deed  of  either  to  the 
other  would  and  did,  at  least,  convey  the 
equitable  title.  And,  in  the  third,  courts  of 
equity  have  from  an  early  period  recognized 
the  authority  of  the  wife  to  convey  her  sole 
and  separate  estate  to  her  husband  or  to  any 
one  else  she  might  choosa 

From  these  brief  observations,  it  Is  clearly 
seen  that  none  of  the  cases  cited  have  any 
application  to  this  case,  where  Sarah  Mo- 
Daniel  had  only  a  legal  estate  therein ;  but, 
upon  the  other  hand,  the  authorities  In  this 
statb  are  uniform  In  holding  that  the  deed 
from  Sarah  McDaniel  to  Milton  McDaniel 
dated  September  16,  1882  (they  being  hus- 
band and  wife),  was  an  absolute  nullity. 
Huff  y.  Price,  50  Mo.  loc.  dt  229;  Bland  y. 
Windsor  ft  Cathcart,  187  Mo.  loc'dt  136, 
86  S.  W.  162;  B.  S.  of  1879,  i  669;  Beaume 
V.  Chambers,  22  Mo.  37;  McBeynolds  y. 
Orubb,  150  Mo.  352,  51  S.  W.  822,  73  Am.  St 
Bep.  448. 

We  are  therefore  of  the  <9lnion  that  the 
deed  from  Sarah  McDaniel  to  her  husband 
did  not  convey  either  the  legal  or  equitable 
title  to  the  land  in  controversy  to  him. 

[2]  XL  The  second  contention  of  conns^ 
for  defendant  is  that  the  Judgmoit  of  the 
circuit  court  of  livlngston  county,  rendered 
in  the  case  brought  by  these  same  plaintiffs 
to  contest  the  will  of  Milton  McDaniel,  con- 
stitutes an  estoppel  against  them. 

Counsel  for  defendants  state  their  position 
regarding  this  proposttloa  In  the  following 
language: 

"Plaintiffs,  haying  recognised  that  Milton  Mc- 
Daniel, their  father,  was  the  owner  of  the 
land  at  the  time  of  ids  death,  and  electing  to 
so  treat  it  and  bringing  the  snlt  to  vacate  his 
wiU  and  to  recover  any  interest  they  had  in 
said  land  as  heirs  at  law  of  the  said  lulton  Mc- 
Daniel, deceased,  are  boond  by  such  election 
and  by  such  action  are  hereby  estopped,  barred, 
and  preduded  from  prosecutug  this  action." 
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In  support  at  ttie  latter  proposition  we  are 
dted  to  the  following  autboritlea:  Lilly  ▼. 
Menke.  143  Mo.  187,  145,  147,  44  8.  W.  730; 
Enoop  ▼.  Kelsey,  102  Mo.  291-298,  14  S.  W. 
110,  22  Am.  St  Rep.  777;  McGlanahan  t. 
West,  100  Mo.  309-322,  13  S.  W.  674;  Ben- 
gleck  V.  Cook,  110  Mo.  173-182,  19  S.  W.  642, 
33  Am.  St  Bep.  422;  Nan8(»i  y.  Jacob,  93 
Ho.  331,  6  S.  W.  246,  S  Am.  St  Rep.  531; 
Tower  v.  Compton  Hill  Imp.  Co.,  192  Mo. 
379-393,  91  S.  W.  104 ;  Johnson  t.  Railroad, 
138  Ho.  349  (erroneous  citation;  Stone  v. 
Cook,  179  Mo.  534,  78  S.  W.  801,  64  L.  R.  A. 
2S7;  MacMarray  ▼.  St  Louis,  138  Mo.  608, 
39  S.  W.  467;  Bank  of  Belolt  v.  Beale,  34 
N.  Y.  478;  Kennedy  v.  Thorp,  61  N.  X.  176; 
Terry  v.  Monger,  121  N.  T.  167,  24  N.  B.  272, 
8  U  R.  A.  216,  18  Am.  St.  Rep.  803;  Con- 
row  y.  Uttle,  116  N.  T.  387,  22  N.  B.  346, 
5  L.  R.  A.  698 ;  Botta  y.  Ferguson,  46  Hun 
(N.  T.)  131 ;  In  re  Garyer,  176  N.  Y.  386-304, 
68  N.  B.  667;  Snow  y.  Alley,  156  Mass.  193, 
30  N.  B.  691;  Clausen  y.  Head,  110  Wis. 
405,  85  N.  W.  1028,  84  Am.  St  Rep.  983; 
15  Cyc  A.  259;  16  Cya  B.  259;  16  Cyc,  C. 
259;  16  Cyc.  262. 

In  the  case  of  Lilly  y.  Menke,  143  Mo.  187, 
44  S.  W.  730,  thia  court  held  that  wjiere  a 
party  elected  to  take  property  nnder  a  will, 
lie  will  not  subseQuently  be  permitted  to 
dalm  the  property  independent  of  the  will. 
In  Knoop  y.  Kdsey,  102  Mo.  298,  14  S.  W. 
110.  22  Am.  St  Rep.  777,  it  was  held  that 
where  a  party  sold  the  equity  of  redemption 
in  certain  real  estate,  he  would  not  there- 
after be  heard  to  question  the  yalldity  of  the 
deed  of  trust  existing  against  the  land  at  the 
time  of  selling  of  the  equity.  In  McClanahan 
y.  West  100  Mo.  809,  13  S.  W.  674,  It  was 
held  that  a  party  to  a  suit  In  partition  could 
not  accept'  the  proceeds  of  the  sale  of  the 
land  and  then  be  permitted  to  recoyer  the 
land,  etc.  In  Bensieek  y.  Cook,  110  Mo.  173, 
19  S.  W.  642,  33  Am.  St.  Rep.  422,  it  was  held 
that  where  a  person  by  plea  assumed  the 
role  of  a  party  to  a  suit  be  wonld  not  there- 
after be  permitted  to  say  he  was  not  a  par- 
ty. In  Nanson  y.  Jacob,  93  Mo.  831,  6  8.  W. 
246,  3  Am.  St  Rep.  631,  this  court  held  that, 
where  a  person  proved  up  a  claim  against 
the  estate  of  another  for  goods  converted,  he 
would  not  thereafter  be  permitted  to  recover 
the  goods.  In  Tower  y.  Compton  et  al.,  Co., 
192  Mo.  383,  01  S.  W.  104,  this  court  held 
that  where  one  of  the  parties  to  a  contract 
had  ylolated  its  terms,  he  would  not  there- 
after be  heard  to  say  the  other  party  ylo- 
lated it  in  the  same  matter.  In  Stone  y. 
Code,  179  Mo.  534,  78  S.  W.  801,  64  L.  R.  A. 
287,  It  was  held  that  where  one  accepts  a 
legacy  nnder  a  will,  he  will  thereafter  be 
estopped  to  contest  the  validity  of  the  will. 
And  in  MacMurray  v.  St.  Louis,  138  Mo.  608, 
89  S.  W.  467,  it  was  held  that  a  person 
Wonld  not  be  permitted  to  sue  for  damages 
done  bis  property  by  grading  and  In  the 


same  suit  restrain  the  dty  frtHn  doing  the 
damage  sued  for.  The  other  cases  cited  an- 
nounced the  same  general  rule.  But  I  am 
somewhat  surprised  that  cases  more  anal- 
ogous cannot  be  found.  However,  In  our 
opinion,  those  cited  in  principle  and  by  an- 
alogy govern  this  case. 

The  petition  in  the  will  case,  as  well  as  the 
will  itself,  particularly  described  the  land 
here  in  controversy,  and  the  former  alleged 
that  Milton  McDaniel  owned  and  died  seised 
of  it  and  that  he  devised  It  to  the  defend- 
ants In  this  case.  The  fact  that  the  plain- 
tUfs  in  that  case,  prior  to  the  rendition  of 
the  judgment,  dismissed  the  petition  as  to 
the  paragraph  describing  the  land  and  al- 
leging that  Milton  McDaniel  was  the  owner 
thereof,  in  no  manner  afTects  the  question  of 
estoppel.  This  is  made  clear  by  the  plain- 
tUfs'  own  conduct,  in  that  they  .dismissed  as 
to  that  paragraph,  and  proceeded  with  the 
trial  as  if  it  had  never  been  made  a  part 
of  the  petition  in  the  beginning.  It  fol- 
lows as  a  necessary  sequence,  that  If  the 
suit  could  properly  progress  after  the  dis- 
missal as  to  that  paragraph,  then  it  was  not 
necessary  to  allege  It  in  the  petition  in  the 
first  place.  In  either  event  the  validity  of 
the  will  wonld  have  been  legally  established. 

[3]  Moreover,  the  will  itself  need  not  have 
described  the  land  devised,  for  the  reason, 
as  shown  by  all  the  authorities,  that  a  gen- 
eral devise  of  all  of  one's  property  will  con- 
vey the  title  thereto,  without  a  particular 
description.  That  being  true,  why  could 
not  the  petition  proper  allege  the  bequest 
In  general  terms?  The  answer  must  be:  It 
could. 

Some  point  is  made  about  the  petition  hay- 
ing been  dismissed  as  to  that  paragraph  al- 
leging that  Milton  McDaniel  was  the  owner 
of  said  real  estate. 

[4]  Regarding  that  matter,  it  is  sufficient 
to  state  that  the  paragraph  containing  that 
allegation  was  the  same  as  the  one  which  de- 
scribed the  land ;  and  it  is  perfectly  clear  that 
plaintiflFs,  by  the  dismissal  of  that  paragraph, 
did  not  undertake  and  did  not  understand 
that  they  were  dismissing  the  entire  suit 
or  denying  that  the  testator  owned  the  land 
described  in  the  will.  This  Is  made  plain 
by  the  fact  that  they  proceeded  thereafter 
with  the  trial  unto  Judgment  and  thereafter 
appealed  the  cause  to  this  court.  Besides 
that  a  will  cannot  be  contested  without  the 
property  and  its  ownership  are  before  the 
court;  otherwise,  it  would  be  a  moot  case. 
Clearly  that  was  not  the  intention  of  tlie 
parties  to  that  suit. 

[E]  We  have  digressed  s<Mnewbat  Return- 
ing to  the  will  which  was  contested  in  that 
case:  It  was  a  monument  of  title  to  the  land 
involved  in  the  will  suit  and  its  validity 
was  questioned  therein,  and  was  adjudged 
valid.  Did  not  that  adjudication  as  com- 
pletely estop  the  plaintiffs  therein,  as  If  Mc- 
Daniel had  executed  a  deed  to  the  landTlife 
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stead  of  the  will,  and  fhat  that  salt  bad 
been  to  test  the  validity  of  the  deed  Instead 
of  the  will?  Clearly  so  in  my  opinion;  I  can 
see  no  distinction  in  principle. 

CSounsel  for  plalntllts  do  not  seem  to 
question  the  soundness  of  the  legal  proposi- 
tion Just  announced,  but  seek  to  evade  the 
effect  thereof  hy  insisting  (quoting)  that: 

Before  estoppel  can  be  pleaded,  it  must  ap- 
pear: First,  that  the  party  making  the  admis- 
sion by  hla  declarations  or  conduct  was  appris- 
ed of  the  true  state  of  his  own  title;  second, 
that  he  made  the  admission  with  the  express  in- 
tention to  deceive,  or  with  such  careless  and 
culpable  negUgence  as  to  amount  to  construc- 
tive fraud;  third,  that  the  other  party  was 
not  only  destitute  of  all  knowledge  of  the  true 
state  of  the  title,  but  of  the  means  of  acquir- 
ing such  knowledge;  and,  fourth,  that  he  relied 
directly  upon  such  admission,  and  will  be  in- 
jured by  allowing  its  truth  to  be  disproved." 

In  support  of  this  insistence  we  are  cit- 
ed to  the  following  cases:  Words  and  Phras- 
es, 2498;  Boggs  v.  Merced  Min.  Co.,  14  Cal. 
279,  366,  367;  Bader  v.  Chicago  MIU  &  !>. 
Co.,  134  Mo.  App.  185,  145,  113  S.  W.  1154; 
Rosencranz  v.  Swofford  Bros.  D.  G.  Co.,  176 
Mo.  518,  75  S.  W.  446,  97  Am.  St.  Heo-  609 ; 
Blodgett  V.  Perry,  97  Mo.  263,  10  S.  W.  891, 
10  Am.  St.  Rep.  307;  Burke  v.  Adams,  80 
Ma  604,  50  Am.  Rep.  510;  Acton  v.  Dooley, 
74  Mo.  63. 

The  cases  cited  correctly  annonnoed  an 
abstract  legal  proposition,  but  it  does  not  ap- 
ply to  this  case.  Here  the  title  to  the  land 
was  necessarily  Involved  in  the  suit  to  con- 
test the  will,  and  all  the  deeds  mentimied,  as 
well  as  tbe  will,  were  In  the  chain  of  title, 
the  existence  of  all  of  which,  nnder-  the 
law,  they  were  bound  to  take  notice. 

For  the  reasons  stated  in  the  second  par- 
agraph of  this  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  enter  Judg- 
ment for  the  defendants  in  conformity  to  the 
views  herein  expressed.  All  concur,  except 
BLAIR,  3.,  Who  dissents  as  to  paragraph  2 
and  result 


CONNOR  REALTY  CO.  et  aL  v.  SPARUN. 
(No.  17963.) 

(Supreme  Court  of  Missouri,  Division  'No.  2. 
Dec.  6,  1916.) 

1.  Advebsb    Pobsission    «=»115(6)— TaiAii— 
Question  fob  Jury. 

In  suit  in  ejectment,  the  evidence  being  con- 
flicting as  to  whether  those  under  whom  defend- 
ant claimed  had  occupied  the  land  under  a  claim 
of  right  or  as  squatters,  whether  defendant's 
grantor  bad  acquired  title  by  adverse  possession 
at  the  time  of  her  deed  to  defendant  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  fl98;  Dec.  Dig.  «=>115(6).J 

2.  Deeds  «=>120— Pbopkrtt  Convbyed— In- 
tent of  Pahtieb. 

If  the  grantor  of  land  at  the  time  of  execut- 
ing the  deed  had  acquired  title  to  the  land  by 
adverse  possession,  her  title  would  pass  to  the 


grantee  regardless  of  what  either  party  thought 
about  the  effect  of  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Deeds,  C«nt 
Dig.  S  395;   Dec  Dig.  «=>120.] 

3.  Advebss    Possbssioit    «=3l3— Bixuents — 
Pbudenck. 

If  there  has  been  an  actual,  open,  notorious, 
continuous,  hostile,  exclusive  possession  of  land 
under  claim  of  right  the  question  whether  one 
in  posseission  has  acted  with  ordinary  prudence 
in  the  matter  is  not  involved  or  an  element  to 
be  considered  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fg  65,  87-76;  Dec.  Dig.  «=> 

4.  AovEBSE  Possession   «s»116(1)— Instbuo- 
noNs. 

In  a  suit  in  ejectment,  an  instruction  on 
adverse  possession  of  defendant  and  those  under 
whom  he  claims  held  unintelligible  and  properly 
refused. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g  66 ;   Dec.  Dig.  «=3ll6(l).} 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;   Carr  McNatt  Judge. 

Suit  in  ejectment  by  the  Connor  Realty 
Company  and  another  against  Halley  Spar- 
lln.  Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

This  Is  a  suit  in  ejectment  for  the  north- 
east fourth  of  the  southeast  quarter  of  sec- 
tion 19,  township  26,  range  33,  in  Newton 
county,  and  was  begun  on  March  18,  1912. 
The  answer  is  a  general  denial.  There  was 
a  verdict  and  Judgment  for  defendant  and 
the  plaintiffs  have  appealed. 

About  1868,  Anna  Bard,  a  widow  with  sev-. 
eral  children,  bnilt  a  log  house  and  a  bam 
oa  the  land  and  cleared  and  inclosed  about 
13  acres  of  it  She  lived  oa  the  land  until 
March  28,  1890,  when  she  conveyed  it  by 
warranty  deed  to  her  son  Clay  Bard  for  tbe 
expressed  consideration  of  one  -  dollar,  she 
having  previously  married  Mr.  Wacaser. 
That  deed  was  promptly  recorded.  Clay 
Bard  lived  on  the  land  until  his  death  In 
1894.  He  left  a  widow,  Mattie  Bard,  and 
four  small  children.  Mattie  Bard  ccmtinued 
to  reside  on  the  land  until  she  conveyed  it 
to  the  defendant  by  quitclaim  deed  dated 
December  16,  1905,  for  the  expressed  con- 
sideration of  $150.  Defendant  lived  on  the 
land  from  that  time  until  the  institution  of 
this  suit  During  all  the  time  from  1868  to 
the  filing  of  the  petition  herein  the  defend- 
ant and  those  under  whom  he  claims  have 
lived  on  the  land,  cultlvatiiig  the  Inclosed 
portion.  The  remainder  of  the  land  is  on 
the  bluff,  fit  only  for  timber  and  graeing. 
The  evidence  shows  that  the  land  in  that  lo- 
cality is  very  rough  and  broken,  and  that 
after  the  War  many  persons  "squatted"  on 
land  there,  having  and  claiming  no  title  to 
the  land  on  whldi  they  lived.  It  is  con- 
ceded that  the  plaintiffs  have  the  documen- 
tary title  to  the  land  and  are  entitled  to 
recover  unless  the  defendant  has  acquired  tl- 
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tie  by  the  adrene  pocHeaston  of  those  un- 
der wbom  he  claims. 

There  Is  evidence  on  both  sides  o<  the  qnes- 
Ucn  as  to  whether  the  Bards  claimed  to 
own  the  land,  or  whether  they  were  mere 
atnatters,  and  as  to  whether  their  posses- 
sion was  c^ten,  notorlons,  actual,  excluslTe, 
and  adverse.  Mattle  Bard  during  the  12 
years  from  her  husband's  death  In  1S94  to  the 
time  of  her  conveyance  to  defendant  paid 
no  taxes  on  the  land.  Whether  her  husband 
or  Ms  mother  or  the  plalntltFs  herein  or  those 
under  whom  they  dalm  ever  paid  any  taxes 
on  the  land  does  not  appear.  Mattle  Bard 
testified  that  she  and  her  husband  lived  on 
the  land  with  his  mother  from  1887  until 
the  mother  conveyed  to  the  son  In  1890 ;  that 
the  mother  claimed  to  own  the  land,  and  her 
bnsbend  claimed  to  own  It  after  he  got  his 
deed ;  and  that  she  claimed  that  she  and  her 
chlldien  owned  It  after  her  husband's  death. 
She  testified  that  they  were  not  squatters. 

The  plaintiffs,  in  contradiction  of  her,  read 
In  evidence  her  deposition,  in  which  she  tes- 
tified that  both  her  husband  and  she,  dur- 
ing the  time  they  held  the  land,  were  intend- 
ing to  get  the  title  from  the  government. 
She  farther  stated  tn  such  deposition  that 
she  only  sold  the  Imiirovements  and  a  cow 
and  calf  to  Sparlln,  and  not  the  land.  On  her 
crossexamlnatiQn  at  the-  trial  she  testified  as 
follows: 

"Q.  During  your  husband's  lifetime  did  he 
erer  intend  to  get  a  title  from  the  government ! 
A.  Yes,  sir:  he  was  working  at  it  all  the  time. 
Q.  From  whom  was  he  trying  to  §et  a  title?  A. 
I  don't  know.  Q.  He  thought  this  was  govem- 
ment  land,  did  he?  A.  I  don't  know  whether  he 
did  or  not  Q.  Why  was  he  trying  to  get  a  title 
from  the  government  ?  Mr.  Ruark :  She  didn't 
say  he  was  trying  to  get  it  from  the  government. 
Witness:  I  didn't  say  that  he  was  trying  to 
get  a  title  from  the  government  I  said  he  was 
trying  to  get  it  all  the  time.  Mr.  Cravens :  Q. 
Ton  nave  said  it  heretofore,  that  he  was  trying 
to  get  it  from  the  government?    A.  No,  sir.'' 

Plaintiffs  read  In  evidence  a  deposition 
of  the  defendant  in  which  he,  In  effect,  ad- 
mitted that  he  only  bought  the  Improvements 
on  the  land  from  Mattle  Bard,  and  that  he 
did  not  claim  the  land  under  her  deed  un- 
til afterward  when  he  found  that  she  bad  a 
deed  to  the  land. 

At  the  close  of  the  evidence,  the  plain- 
tiffs asked  an  instruction  In  the  nature  of 
a  demurrer  to  defendant's  evidence.  It  vras 
lefnsed.  The  court  also  refused  plaintiffs' 
first,  second,  and  third  instructions.  The 
first  and  second  required  the  Jury  to  find 
for  the  plaintiffs  unless  they  found  that  the 
defendant  and  those  under  whom  he  claims 
acted  with  reference  to  the  land  as  a  person 
of  ordinary  prudence  would  have  done.  The 
third  was  as  follows: 

"If  defendant,  and  those  under  whom  he 
claims,  entered  and  continued  on  the  land  in 
qneation  as  aqnatters  when  they  so  entered  and 
occupied,  the  amount  of  improvements,  the  peri- 
od during  which  extent  of  possession  and  period 
during  which  it  is  held,  and  their  failure,  if  any, 
to  pay  taxes  after  they  obtained  deeds  from  one 


who  had  no  title,:  if  such  be  the  fae^  and  with 
knowledge  of  such  fact,  then  there  is  and  can 
be  no  occnnancy  of  the  land  in  good  faith  rely- 
ing upon  alleged  color  of  title  deeds  as  being  a 
legal  title  to  the  land  in  dispute." 

O.  Ij.  Cravens,  of  Neosho,  for  appellanta. 
Horace  Bnark,  <k  Neosho,  for  respondent. 

BOT,  0.  (after  stating  the  facts  as  above). 
[1]  I.  Most  of  the  points  mentioned  in  ap- 
pellants' brief  were  raised  by  their  demorrer 
to  defendant's  evidence.  We  think  that 
instruction  was  properly  refused.  True,  there 
are  serious  difficulties  with  defendant's  case. 
It  does  not  appear  that  the  Bards  ever  paid 
any  taxes  on  the  land.  Mattle  Bard  testi- 
fied both  ways  on  the  question  as  to  whether 
they  claimed  to  own  the  land  or  were  in- 
tending to  get  the  title  from  the  government. 
On  the  other  band,  so  far  as  outward  ap- 
pearances were  concerned,  the  Bards  from 
1868  to  1905  were  In  possession  of  the  land, 
living  on  it,  and  cultivating  all  that  was 
subject  to  cultivation;  such  part  being  In- 
closed. From  1890  to  1905  Clay  Bard  and 
his  widow  had  a  clear  color  of  title,  a  war- 
ranty deed  from  the  former  possessor,  Anna 
Bard  (Wacaser).  Though  Mattle  Bard  con- 
tradicted herself  by  her  deposition,  yet  on 
the  trial  she  testified  that  she  and  her  hus- 
band and  bis  mother  claimed  the  land  as 
theirs.  That  is  sufficient  evidence  to  go  to 
the  Jury  as  to  whether  Mattle  Bard,  at  the 
time  of  her  deed  to  the  defendant,  had  ac- 
quired title  by  adverse  possession. 

In  Perkins  Lumber  Co.  v.  Irvln,  200  Mo. 
loc.  cit  491,  98  S.  W.  580,  there  was  evidence 
both  ways  on  the  question  as  to  whether  the 
party  having  color  of  title  claimed  there- 
under or  admitted  that  the  title  was  in  the 
county.  It  was  held  that  it  was  a  question 
for  the  Jury.    So  it  is  here. 

[2]  Though  defendant  admitted  in  his  depo- 
sition that  he  supposed  that  he  was  only 
buying  the  improvements  when  he  got  his 
deed  from  Mattle  Bard,  yet  that  does  not 
defeat  him  If  as  a  fact  Mattle  Bard  had  at 
that  time  acquired  the  title  by  adverse  pos- 
session. If  she  then  had  the  title.  It  passed 
by  her  deed  to  the  defendant,  regardless  of 
what  either  or  both  of  them  thought  about 
the  effect  of  the  transaction.  No  point  was 
made  in  the  trial  court  or  here  on  the  ques- 
tion as  to  what,  tf  any,  interest  Mattle 
Bard's  children  have  in  the  land,  or  the 
effect  of  such  Interest,  if  any,  on  the  issues 
here  Involved.  We  therefore  leave  such  ques- 
tion out  of  consideration. 
■  [3]  II.  The  first  and  second  instructions 
asked  by  plaintiffs  and  refused  by  the  court 
were  properly  refused.  The  question  as  to 
whether  one  obtaining  title  by  adverse  pos- 
session has  acted  with  ordinary  prudence  In 
the  matter  is  not  an  element  to  be  consider- 
ed by  the  Jury.  Tbe  plaintiffs  have  cited  no 
authority  upholding  their  contention  in  that 
respect.  If  there  has  been  actual,  open,  no- 
torious, continuous,  hostile,  exclusive  possec^^ 
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don  nnder  dalm  of  right,  the  question  of 
prudence  la  not  involved. 

[4]  III.  Plaintiffs'  third  Instruction  was 
properly  refused.  By  some  oversight  it  was 
80  written  as  to  be  unintelligible  and  was 
properly  refused  for  that  reason.  We  call 
attention  to  It  as  set  out  in  the  statement. 

The  judgment  is  affirmed. 

WILLIAMS,  O.,  concurs. 

FEB  CTJBIAM.  The  foregoing  opinion  of 
BOY,  C,  Is  adopted  as  the  opinion  of  the 
court 


STATU  V.  McFABLAND.    (No.  19609.) 

(Supreme  (3ourt  of  Missouri,  Division  No.  2. 
Dec,  6,  1016.) 

SKDTTcnoR   ®=>45— Cbihinai.  Besponsibiu- 

IT— EVIDBNCB— SUTFICIENOT. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  evidence  held  inaufflcient  to  sus- 
tain a  conviction. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  {g  80-82;    Dec.  Dig.  «=:>45.1 

Appeal  from  Criminal  Court,  Buchanan 
Cionnty ;  miomas  F.  Byan,  Judge. 

William  Mcl^rland  was  convicted  of  se- 
duction under  promise  of  marriage,  and  he 
appeals.    Beversed  and  remanded. 

John  T.  Barko:,  Atty.  Gen.  (Kenneth  C. 
Sears,  A£st  Atty.  Oen.,  of  counsel),  for  the 
State. 

WALKEIt,  J.  An  Information  filed  by  the 
prosecuting  attorney  of  Buchanan  county 
charged  defendant  in  two  counts:  (1)  For 
seduction  under  promise  of  marriage;  and 
(2)  for  carnal  knowledge.  He  was  convicted 
under  the  first  count  and  sentenced  to  two 
years  in  the  penitentiary.  The  prosecutrix 
testified:  That  the  first  time  she  met  defend- 
ant was  in  February,  1914.  Thereafter  they 
were  frequently  together.  That  they  be- 
came engaged  about  the  middle  of  the  fol- 
lowing March.  A  short  time  thereafter  de- 
fendant secured  some  sort  of  a  certificate, 
which  purported,  according  to  prosecutrix's 
testimony,  to  show  that  she  and  the  defend- 
ant had  been  married.  That  she  believed 
they  had  been  married,  although  no  ceremo- 
ny had  been  performed.  In  the  latter  part 
of  March  or  the  first  of  April  she  went  with 
defendant  to  a  room  he  had  rented  on  Fran- 
ces street  In  the  dty  of  St.  Joseph  and  had 
sexual  Intercourse  with  him.  Despite  the 
purported  marriage  certificate,  and  her  belief 
that  she  was  married  to  defendant,  she  says 
she  submitted  to  his  embraces  because  be 
had  promised  to  marry  her.  Her  language 
relative  thereto  is  as  follows: 

"Well,  when  we  were  doing  this,  he  promised 
he  would  marry  me,  and  we  would  go  to  the 
minister  that  very  night  and  get  married.  He 
promised  to  marry  me,  but  he  never  did." 


Further  testifying,  she  says  she  thought  at 
the  time  she  was  married,  but  she  was 
single;  that  at  one  time  she  had  the  so- 
called  marriage  certificate  in  ber  posaesslon, 
but  does  not  know  what  became  of  it  It 
was  destroyed  some  way.  Subsequent  to 
this  meeting  at  the  room  aa  Frances  street, 
she  met  defendant,  sometimes  in  the  after- 
noon,  and  at  other  times  at  night,  until  he 
went  away  in  August  of  that  year. 

After  a  prolix  cross-examination,  wbidb 
Incumbers  the  record  with  a  mass  of  irrele- 
vant and  oftentimes  trivial  matter,  the  pros- 
ecutrix, somewhat  more  In  detail  than  here- 
tofore, stated: 

"That  there  had  been  improper  relations  be- 
tween herself  and  the  defendant  prior  to  the 
night  of  April  1,  1914,  when  she  went  with  him 
to  the  room  on  Frances  street  That  he  had 
asked  her  two  or  three  times,  but  she  had  re- 
fused him,  and  he  said,  if  she  would,  they  would 
get  married,  and  so  on  April  l«t  she  did,  and 
be  showed  her  the  mamaee  certificate,  and 
said  they  would  get  married  that  night,  after 
they  got  through." 

Following  this  her  testimony  Is  contra- 
dlctory  as  to  whether  defendant  had  prom- 
ised to  marry  her  iwior  to  their  meeting  on 
the  night  of  April  Ist,  or  at  that  time.  She 
subsequently  declared  to  the  mother  of  de- 
fendant that  she  was  not  married  to  the  lat- 
ter. Prosecutrix,  on  further  cross-examina- 
tion, stated:  That  she  w«nt  with  defendant 
to  the  room  on  Frances  street  about  half 
past  9  o'clock  p.  m.,  and  remained  until  half 
past  1  o'clock  a.  m.  After  describing  the  lo- 
cation of  the  furniture  in  the  room,  she  said 
defendant  told  her  he  would  marry  her,  and 
after  showing  her  the  certificate  of  marriage 
said  they  would  go  to  the  preacher  after  hav- 
ing sexual  intercourse  and  get  married.  If 
they  were  married,  she  does  not  know  why 
they  wanted  a  preacher.  That  they  had  in- 
tercourse on  the  bed.  That  defendant  Just 
grabbed  her,  and  pulled  her  over  on  the  bed, 
and  held  her,  and  forced  her.  That  she  could 
do  nothing  at  the  time.  That  she  could  have 
"hollered,"  but  did  not  That  he  told  her  to 
keep  still;  that  people  in  the  next  room  would 
hear  them  and  might  find  it  out.  That  she 
kept  still,  and  defendant  reached  over  on  a 
dresser  near  the  bed,  and  got  a  small  bottle  of 
chloroform,  and  told  her  to  smell  it  for  her 
headache.  That  she  did  so,  and  went  to 
sleep,  and  did  not  know  that  defendant  had 
intercourse  with  her  until  she  awoke.  That 
she  did  not  submit  to  defendant  That  the 
marriage  certificate  bad  something  to  do 
with  it  before  defendant  gave  her  the  chlo- 
roform for  ber  headache.  Before  this  de- 
fendant bad  done  nothing  to  the  prosecu- 
trix, except  to  ask  her  to  have  intercourse 
with  him.  That  they  laid  down  on  the  bed, 
and  thereafter  defendant  got  the  chloro- 
form bottle,  she  smelled  of  it  and  remem- 
bers nothing  more.  There  was  no  light  In 
the  room,  defendant  having  turned  it  out 
some  time  before,  except  light  from  a  hall 
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across  a  court;  but  proaecutrU  saw  the 
label  "Cbloroform"  and  "Poison"  on  the  bot- 
tle, whldi  defendant  held  to  her  nose. 
^Iien  prosecutrix  awoka,  she  found  she  had 
been  ravished.  Defendant  was  scared.  He 
thought  prosecutrix  was  not  going  to  awake. 
He  opened  one  window,  and  then  another,  to 
give  her  more  air.  Prosecutrii  never  con- 
sented to  the  intercourse,  but  defendant  did 
promise  to  marry  her  before  be  gave  her  the 
chloroform  and  stuff.  In  response  to  his 
offering  to  marry  her,  she  did  not  have  In- 
tercourse with  him,  because  he  effected  his 
imrpose  by  chloroforming  her,  and  she  kne^ 
nothing  about  it  until  about  1  o'clock  In  the 
morning,  three  or  four  hours  afterwards. 
The  second  night  after  that  she  had  Inter- 
course with  him  again,  and  frequently  there- 
after until  August,  1014. 

Defendant's  testimony  is  to  the  effect: 
That  the  third  night  after  ne  was  Introduced 
to  the  prosecutrix  he  rented  a  room  on  Fran- 
ces street,  St.  Joseph,  took  the  prosecutrix 
there,  and  they  had  sexual  Intercourse. 
That  several  times  thereafter,  upon  retiring 
from  his  work  as  a  bell  boy  at  the  St  Fran- 
cis Hotel,  he  found  prosecutrix  waiting  for 
him  at  the  room,  and  they  had  sexual  Inter- 
course. That  he  had  the  room  about  a 
veek.  That  he  never  at  any  time  discussed 
marriage  with  her,  except  on  the  way  home 
with  her  the  night  or  morning  after  their 
first  indulgence.  That  the  conversation  did 
not  result  in  any  agreement  as  to  marriage, 
bat  that  she  said  she  was  pregnant  by  an- 
other man,  and  wanted  a  bogus  marriage  to 
fool  her  home  folks.  That  he  got  a  blank 
form,  gave  it  to  prosecutrix,  and  she  filled 
It  out  She  told  blm  she  was  going  to  date 
it  back,  and  be  said  he  did  not  care.  To 
carry  out  the  scheme,  they  told  prosecutrix's 
mother  they  were  married.  That  he  bought 
medicine  for  prosecutrix.  This  was  the  sub- 
stance of  his  testimony. 

A  UrSw  Rhode,  from  whom  defendant  rent- 
ed the  room  where  the  parties  met,  stated 
that  when  defendant  talked  to  her  about 
the  room  he  said  he  wanted  it  for  himself 
and  wife.  The  clerk  of  the  St.  Francis 
Hotel  said  at  one  time  defendant  introduced 
him  to  a  girl  as  bis  wife;  that  the  girl  re- 
sembled prosecutrix.  Defendant  denied  the 
statement  of  Mrs.  Rhode. 

Various  errors  are  assigned  by  defendant, 
bat  under  our  view  of  the  testimony  it  Is  un- 
necessary to   review  them.     The  inconsist- 
encies in  the  statements  of  the  prosecutrix 
(uiwn  whose  testimony  the  state  relied  to 
convict)    are  so  glaring  and  in  111  accord 
iritb  reason  that  we  feel  Justified  In  holding 
j     that  it  is  not  sufHdent  to  sustain  a  convlc- 
I     tlon.    If  defendant  is  gniity,  it  is  of  another 
I     and  more  heinous  crime  than  that  for  which 
he  was  tried.    However  loath  we  may  be  to 
disturb  the  verdict  of  a  Jury,  if  sustained  by 
any  substantial  evidence,  we  feel  Impelled  in 
this  case,  after  a  careful  review  of  the  en- 


tire record,  to  reT«rBe  and  remand  It;  not 
that  defendant  may  be  again  tried  upon  the 
charge  preferred,  but  that  the  state  may 
take,  if  it  seems  proper,  sucb  further  course 
in  the  premises  as  the  facts  warrant  All 
concur. 


TBNNISON  et  al.  v.  WALKER  et  at 
(No.  17896.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1916.) 

1.  Beuainders  $=9lT(2)— Rioht  or  AcnoN. 

If  a  deed  conveyed  a  life  estate,  with  remain- 
der over  to  grantee's  children  in  fee,  a  cause  of 
action  against  a  grantee  of  the  mother  would  not 
accrue  until  the  termination  of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  {  13;  Dec.  Dig.  «=»17(2);  Limita- 
tion of  Actions,  Cent  Dig.  {  231.] 

2.  De£OB  «=>93  —  C0NSTBI70TIOIC  —  iNiKimon 
or  Gbantob. 

To 'properly  construe  a  deed,  the  court  must 
look  at  its  entire  face  and  ascertain  the  gran- 
tor's intention  from  all  the  language  used  there- 
in. 

ISA.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ii  231,  232;    Dec.  Dig.  <8=»9S.] 

3.  DZKOB    «=»127(2)— COWSTBUOTIOM— COHVET- 

ANCE  TO  Bodily  Heirs. 
Under  Rev.  St.  1909,  S  28T2,  a  conveyance  to 
the  grantee  "and  her  bodily  heirs,"  creating  an 
estate  tail  at  common  law  would  have  given  to 
the  grantee  a  life  estate  and  the  heirs  of  her 
body  the  remainder  in  fee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  420;  Dec  Dig.  «=»127(2).] 

4.  Tbustb  «=»86  — Constbtjction  — PBKstniP- 

•noNs. 
The  presumption  that  a  person  who  purchas- 
es and  pays  for  real  estate  purchases  it  for  his 
own  use,  although  title  be  taken  in  the  name  of 
a  third  party,  in  which  case  the  law  creates  an 
implied  trust,  although  subject  to  exceptions  in 
case  the  grantee  is  a  wife  or  child,  should  be 
construed  in  connection  with  other  circumstances 
in  the  construction  of  a  deed,  which  is  ambiguous 
OS  to  the  estate  created  and  the  persons  to  whom 
title  is  conveyed. 

[Eld.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  {  128;  Dee.  Dig.  «=>S6.] 

6.  Deeds  «=>100 — Co»nstbuction — Pubciiasb. 
Where  the  grantee  purchases  the  property 
and  it  is  not  a  gift  by  tho  grantor,  it  will  not  be 
presumed  the  latter  intended  to  make  the  same 
circumscribed  limitation.<!  agaiust  the  former's 
right  of  alienating  the  property  as  it  the  proper- 
ty had  been  a  gift  by  the  grantor  to  the  grantee. 
[Bd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  239,  280,  598-600;  Dec.  Dig.  <S=>109.] 

6.  Deeds  ®=»9S  —  Consibuctiox  —  Techni- 
cal Meaning  of  Words. 
While  the  courts  must  read  a  deed  as  they 
find  it,  and  must  not  reconstruct  it  or  give  it  a 
meaning  different  from  \vhat  appears  upon  its 
face,  yet  In  construing  the  deed  which  on  its 
face  bears  evidence  of  ignorance  of  the  writer, 
the  courts  should  not  adhere  too  strictly  to  the 
technical  meaning  of  technical  words  used  by 
him,  but  should  recognize  his  unskillfulness,  and 
gather  the  true  intention  of  the  grantor  from 
the  entire  instrument 

Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
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7.  Deeds     «=»124(4)— Construction— Bodilt 

Heibs— ' '  Assia  ns." 
Where  a  deed  in  the  granting  clause  pave 
land  to  grantee  and  "her  bodily  heirs  and  assigns, 
but  in  the  habendum  clause  and  other  parts  of 
the  instrument  nsed  the  words  "and  unto  their 
heirs  and  assigns  forever"  and  in  other  parts  of 
the  instrument  "and  unto  her  heirs  and  assigns, 
forever,"  the  word  "her,"  where  used,  having 
been  substituted  for  the  word  "their,"  originally 
written,  the  word  "assigns,"  meaning  those  to 
whom  property  shall  have  been  transferred,  hav- 
ing as  well-defined  a  meaning  as  the  words  "her 
bodily  heirs,"  and  to  be  given  effect  when  the 
intention  of  the  grantor  is  sought,  and  it  appear- 
ing that  the  grantee  dealt  with  the  land  as  it  she 
had  full  title,  in  view  of  the  ambiguous  meaning 
of  the  granting  clause,  the  evident  intention  of 
the  grantor,  as  expressed  clearly  in  the  haben- 
dum clause  and  other  parts  of  the  instrument, 
to  grant  a  fee  to  the  grantee,  to  his  daughter, 
who  paid  full  value,  wiU  be  given  effect. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  g{  416-428,  434,  43B ;  Dec.  Dig.  «=»124(4). 

For  other  definitions,  aee  Words  and  Phrases, 
Firat  and  Second  Series,  Assigns.] 

Appeal  from  Circnlt  Court,  Marl6s  County; 
J.  6.  Slate,  Judge. 

Ejectment  by  J.  E  Tennison  and  others 
against  J.  Bills  Walker  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  rendered. 

This  Is  a  suit  in  ejectment,  brought  by 
plaintiffs  against  defendants  to  recover  the 
possession  of  the  S.  ^  of  the  S.  B.  %  and 
the  S.  a  %  of  the  S.  W.  %,  all  In  section  14, 
township  40,  range  7  W.,  situate  in  the  coun- 
ty of  Maries,  state  of  Missouri,  The  petition 
was  In  conventional  form,  and  asked  for  dam- 
ages for  the  detention  of  the  property  and 
the  monthly  rents  and  profits  thereof.  The 
answer  consisted  of  a  general  denial,  and  the 
10  and  24  years'  statutes  of  limitation.  The 
reply  was  as  follows: 

"Plaintifls,  for  reply  to  the  new  matter  in  de- 
fendant's answer,  and  to  -the  plea  of  the  statute 
of  10  years'  limitations  and  the  statute  of  24 
years'  limitations  as  a  bar  to  their  action,  state 
that  Thomas  J.  Johnson,  who  was  the  patentee 
of  the  lands  described  in  plaintiffs'  petition  on 
the  20th  day  of  February,  1875,  conveyed  a  life 
estate  in  the  premises  described  in  plaintiffs'  pe- 
tition to  Narcissus  Tennison,  remamder  over  to 
these  plaintiffs;  that  Narcissus  Tennison  died  on 

or  about  the day  of ,  1905,  at  which 

time  her  life  estate  ceased  and  the  remainder 
vested  in  these  plaintiffs,  and  that  plaintiffs' 
cause  of  action  did  not  accrue  until  the  said 

day  of  ,  1906,  and  alleges  that  by 

reason  of  these  premises  their  right  of  action  is 
not  barred,  either  by  the  10  or  the  24  years'  stat- 
ute of  limitations." 

The  trial  resulted  In  a  Judgment  for  the 
plaintiffs,  and  the  defendants  appealed  the 
cause  to  this  court. 

The  facts  are  as  follows:  The  plaintiffs 
are  the  children  of  Narcissus  Tennison,  who 
died  In  the  year  1005.  The  salt  was  institut- 
ed In  September,  1912,  and  the  evidence  for 
the  plaintiffs  showed:  That  Thomas  J.  John- 
son patented  the  land  from  the  United 
States,  and  that  on  February  28,  1875,  In 
consideration  of  |400  paid  to  him  therefor 


by  Narcissus  Tennison,  his  dangbter,  be  con 
veyed  the  land  to  her  by  a  general  warranty 
deed,  which  reads  as  f(dlows: 

"This  indenture,  made  on  the  20th  (twentieth) 
day  of  February,  A  D.  one  thousand  eight  hun- 
dred and  seventy-five  (1875),  by  and  between 
Thomas  J.  Johnson  and  Patsy  Johnson,  husband 
and  wife,  of  the  county  of  Maries  and  state  of 
Missouri,  parties  of  the  first  part,  and  Narcissus 
Tennison  of  the  county  of  Maries  in  the  state 
of  Missouri,  party  of  the  second  part:  Witness- 
eth :  That  the  said  parties  of  the  first  j>art,  in 
consideration  of  the  sum  of  four  hundred  dollars, 
to  them  paid  by  the  said  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowledg- 
ed, doth,  by  these  presents,  grant,  bargain  and 
sell,  convey  and  confirm,  unto  the  said  par^  of 
the  second  part,  and  her  bodily  heirs  and  assigns, 
the  following  described  lots,  tracts  or  parcels  of 
land  lying,  being  and  situate  in  the  coan^  of 
Maries  and  state  of  Missouri,  to  wit:  All  of  the 
south  half  of  the  southeast  quarter.  Also  east 
fourth  (%)  of  southwest  quarter,  section  four- 
teen (14),  township  forty  (40),  range  seven  (7) 
west,  containing  one  hundred  and  twenty  (120) 
acres,  more  or  less.  To  have  and  to  hold  the 
prenuaes  aforesaid,  with  all  and  singular  the 
rights,  privileges,  appurtenances  and  immunities 
thereto  belonging,  or  in  any  wise  appertaining, 
unto  the  said  party  of  the  second  l>art,  and  unto 
their  heirs  and  assigns  forever;  the  said  Thomas 
J.  Johnson  and  Patsy  Johnson  hereby  covenant- 
ing that  they  are  lawfully  seised  of  an  indefeasi- 
ble estate  in  fee,  in  the  premises  herein  convey- 
ed; that  they  have  good  right  to  convey  the 
same ;  that  the  said  premises  are  free  and  dear 
of  any  incumbrances  done  or  suffered  by  them  or 
those  under  whom  they  claim;  and  that  they 
will  warrant  and  defend  the  title  to  the  said 
premises  unto  the  said  party  of  the  second  part, 
and  unto  her  heirs  and  assigns  forever,  against 
the  lawful  claims  and  demands  of  all  persons 
whomsoever.  In  witness  whereof  the  said  par- 
ties of  the  first  part  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above 
written." 

That  upon  the  rec^pt  of  this  deed  Narcis- 
sus Tennison  and  her  husband  took  posses- 
sion of  the  land  sued  for  and  resided  thereon 
until  October  27,  1892,  when  by  a  general 
warranty  deed.  In  consideration  of  $1,100, 
they  sold  and  conveyed  to  Wm.  R.  Wblker, 
his  heirs  and  assigns,  the  following  described 
laud: 

"All  of  the  south  half  of  the  south  east  quarter 
and  the  east  quarter  of  the  south  west  quarter 
section  (14)  fourteen,  tovmship  (40j,  range  (7), 
west,  containing  (120)  one  hundred  and  twenty 
acres,  more  or  less." 

The  foregoing  misdescription  of  the  land  Is 
given  for  the  reason  that  the  plea  of  the 
statutes  of  limitations  Is  based  upon  It. 
Through  mesne  conveyances,  on  May  22, 
1908,  the  defendants  acquired  the  property 
In  controversy  for  the  sum  of  $3,200.  While 
Narcissus  Tennison  was  In  possession  of  the 
land  she  and  her  husband  used  and  occupied 
it  as  a  home  and  farm,  and  mortgaged  It 
two  or  three  times  to  secure  borrowed  mon- 
ey, all  of  which  loans  were  paid  by  her.  Wm. 
R.  Walker,  upon  receiving  the  deed  from  Nar- 
cissus Tennison,  took  possession  of  the  120 
acres  of  land  sued  for;  and  he  and  those 
who  claim  title  thereto  under  blm  have  had 
possession  of  the  same  ever  since. 
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Frank  H.  IHurrla  and  J.  BSlla  Walker,  botb 
of  B«dla,  for  app«Uaat& 

3.  3.  Crites  and  G.  G.  Bland,  botb  of  RoUa, 
for  respondents,  dted:  Bain  et  al.  ▼.  Tye  et 
aL,  leo  Ky.  408,  169  S.  W.  843;  Wame  v. 
Sorge,  258  Mo.  162,  167  S.  W.  967;  Da  via  ▼. 
Hess,  103  Mo.  31.  IS  S.  W.  324;  Reynolds  v. 
Lavrence,  147  Ala.  216,  40  Sontb.  676,  119 
Am.  St.  Rep.  78 ;  °  Burnett  v.  McGlney,  78  Mo. 
876;  Prior  v.  Scott,  87  Ma  808;  Wolfe  v. 
Dyer,  05  Mo.  546,  8  S.  W.  661 ;  Ghambers  t. 
RingstafT,  68  Ala.  140;  Barrett  t.  Kansas  & 
Texas  Coal  Co.,  70  Eaa  649,  79  Pac.  150; 
EUmaker  t.  Ellmaker,  4  Watts  (Pa.)  89. 

WOODSON,  J.  [1]  I.  Tbere  are  but  three 
legal  proposltlona  presented  to  this  court  for 
determinatloa,  viz.  the  character  of  the  es- 
tate, the  deed  from  Johnson  and  wife  con- 
veyed to  Nardsaus  Tennison  in  the  land  sued 
t<tr,  and  the  sufficiency  of  the  description  of 
the  land  in  the  deed  from  Narcissus  Tenni- 
son and  husband  to  Wm.  R.  Walker,  and 
the  admission  of  testimony  regarding  adverse 
possessicMi,  etc.  But  from  the  view  we  take 
ot  the  case,  it  is  only  necessary  for  us  to  de- 
dde  the  flrst,  namely.  What  estate  or  estates 
in  the  land  did  the  deed  of  Johnson  and  wife 
to  Narcissus  Tennison  convey?  Counsel  for 
plaintiffs  contend  that  it  conveyed  a  life  es- 
tate to  Narcissus  and  the  remainder  in  fee 
to  her  children ;  the  defendants,  on  the  con- 
trary, contend  that  the  deed  conveyed  the 
entire  fee  to  Narcissus  Tennison.  If  it  be 
true  that  said  deed  only  conveyed  a  life  es- 
tate to  Narcissus,  with  the  remainder  over, 
then  under  oor  statute  (section  2872,  R.  S. 
1909).  as  amended  in  1865  (R.  S.  1865,  p. 
442),  her  children  took  the  remainder  in  fee. 
In  that  case,  of  course,  the  plaintiffs  should 
recover  for  the  reason  their  cause  of  action 
did  not  accrue  until  the  termination  of  the 
life  estate  of  their  mother,  caused  by  ber 
death  In  1905 ;  while,  upon  the  other  hand,  if 
the  deed  to  Narcissus  conveyed  to  her  the  fee, 
then  ber  deed  to  Wm.  R.  Walker  disposed  of 
the  entire  estate  in  the  land,  and  when  she 
died  neither  she  nor  the  plaintiffs  had  any 
interest  or  estate  therein  to  convey. 

This  brings  us  to  construction  of  the  deed. 
By  reading  the  deed  it  will  be  seen  that  it 
describes  the  Johnsons  as  "parties  of  the  flrst 
part,  and  Narcissus  Tennison  as  party  of  the 
second  part";  that  the  consideration  clause 
reads  that  *  *  *  'in  consideration  of  the 
som  of  tour  hundred  dollars,  to  them  paid  by 
the  $aid  party  o1  tKe  seconi  part" ;  that  the 
granting  daoae  conveys  "unto  the  said  party 
of  the  second  part  a*-d  her  bodily  heirt  and 
attignt,"  the  land  mentioned;  that  the  ha- 
bendnm  dause  reads,  "to  have  and  to  hold 
the  premiaes,  etc,  nnto  the  said  party  of  the 
teoond  part,  and  anto  their  heirt  and  at- 
riffnt  forever";  and  the  warranty  clause 
reads,  "and  they  will  warrant  and  defend  the 
title  to  the  said  premiaes  unto  the  said  party 
«/  the  aeeoHi  part,  and  unto  her  heirt  and 


atttffnt  forever,"  eta  The  italics  are  tnus. 
In  short,  the  deed  uses  the  words  "her  bodily 
heirs"  but  once,  whlcb  are  coupled  with  Hm 
words  "and  her  assigns,"  and  are  found  in 
the  granting  clause,  while  It  uses  words  "par- 
ty of  the  second  part,"  or  the  party  of  the 
tecoud  part  and  her  heirt  and  attignt  for- 
ever, five  times,  as  before  stated. 

[2]  This  deed,  upon  its  face  is  clearly  am- 
biguous and  uncertain  in  meaning.  In  order 
to  properly  construe  the  deed,  we  must  look 
at  its  entire  face  and  glean  the  grantor's  in- 
tention from  all  the  language  used  therein. 

[>]  If  we  should  read  the  granting  clause 
alone,  there  would  still  be  doubt  as  to  its 
meaning.  Note  the  language,  do  "*  *  * 
convey  and  confirm,  unto  the  said  party  at 
the  teoond  part  and  her  bodily  heirt  and  at- 
tignt,"  etc.  It  the  words  "and  her  assigns" 
were  eliminated,  it  would  create  at  common 
law  an  estate  tail  in  Narcissus  Tennison  and 
the  heirs  of  her  body,  which,  under  the  stat- 
ute before  mmtloned,  would  have  given  her 
a  life  estate  and  the  heirs  of  her  body  the  re- 
mainder in  fee ;  but  do  those  words  import  the 
same  meaning  when  read  in  connection  with 
the  words  "and  assigns"  contained  in  the 
same  clause  and  the  various  other  causes  of 
the  deed  bearing  upon  the  same  subject  ?  This 
question,  in  my  opinion,  must  be  answered  in 
the  negative ;  and  I  will  proceed  to  state  my 
reasons  for  so  holding.  But  before  doing  so, 
a  foreword  regarding  the  designations  of  the 
various  daoaes  of  a  deed.  At  common  law 
they  were  known  as  the  premises,  the  haben- 
dum, the  tenendum,  the  reddendum,  the  con- 
ditions, the  warranty,  the  covoiants  and  the 
conclusions,  each  and  all  ot  whldi  were  in- 
tended to  serve  a  separate  and  a  more  or 
less  independent  purpose  in  a  deed,  assisting 
in  the  aggergate,  "but  little  in  severalty"  in 
ascertaining  the  real  intention  of  the  grantcnr 
as  to  the  character  of  the  estate  he  conveyed 
thereby ;  but,  as  was  said  by  Judge  Marshall 
in  the  case  of  Utter  v.  Sidman,  170  Mo.  loc. 
dt.  294,  70  S.  W,  705: 

"The  modern  rule,  which  prevails  in  this  state, 
is  much  simpler  and  much  more  calculated  to 
carry  out  the  wishes  of  the  grantor.  The  inten- 
tention  of  the  grantor,  as  gathered  from  the 
four  comers  of  the  instrument,  is  now  the  pole- 
sTar  of  construction.  That  intentioa  may  be  ex- 
pressed anywhere  in  the  instrument,  and  in  any 
words,  the  simpler  and  plainer  the.  better,  dbat 
will  impart  it,  and  the  court  will  enforce  it  no 
matter  in  what  part  of  the  instrument  it  is 
found." 

TUfl  language  was  quoted  with  approval 
in  the  case  of  Howell  v.  Sherwood,  242  Mo. 
536,  147  S.  W.  810,  which  shows  that  the  in- 
tention ot  the  grantor  must  be  gleaned  from 
the  entire  deed,  not  from  scattering  parts 
thereof. 

[4,  6]  Returning  to  the  point  ot  digression: 
Keeping  in  mind  the  general  rule  that  the  in- 
tention of  the  grantor  la  to  be  gathered  from 
the  face  of  the  entire  deed  and  not  from  a 
single  dause  thereof,  it  should  be  noted  that 
this  deed,  from  the  beglnntag,  describes  Nar* 


12 


190  SOUTHWX»TERN  RBPOBTEB 


(Ma 


cissus  TennlBon  as  partp  of  the  leeond  part, 
not  mentioning  her  husband  or  any  one  else 
In  that  connection.  It  Is  also  shown  by  the 
deed  that  the  land  was  not  a  gift  by  the  fath- 
er to  the  daughter,  but  a  purchase,  and  that 
she  paid  him  $400  therefor,  presumably  Its 
full  Talue  at  that  time,  whUe  the  various 
deeds  read  in- evidence  shows  that  the  land 
Increased  in  value  as  the  years  passed,  sell- 
ing the  last  time  for  the  sum  of  |3,200.  Ch> 
dinarlly  the  law  presumes  that  when  a  per- 
son purchases  real  estate  and  pays  for  it,  be 
or  she  purchased  It  for  bis  or  her  own  use, 
and  this  is  true  even  though  the  title  to  the 
same  soold  be  conveyed  to  a  third  party,  in 
which  case  the  law  will  create  an  implied 
trust  in  favor  of  the  purchaser,  and  declare 
the  third  person  a  trustee  to  hold  the  title 
thereto  for  the  use  of  the  purchaser.  This 
presumption  has  certain  well-known  excep- 
tions, as  where  the  conveyance  is  made  by  a 
husband  to  the  wife,  or  parents  to  children, 
etc.;  but  these  exceptions  do  not  militate 
against  the  general  presumption  mentioned, 
which  should  be  considered  and  weighed  In 
connection  with  all  the  other  facts  and  cir- 
cumstances in  evidence,  in  the  construction 
of  a  deed,  which  is  ambiguous  as  to  the  char- 
acter of  the  estate  created  and  the  parties  to 
whom  the  title  thereto  is  conveyed.  More- 
over, as  in  this  case,  where  the  grantee  pur- 
chases the  property  and  it  is  not  a  gift  by 
the  grantor,  it  will  not  be  presumed  the 
latter  intended  to  make  the  same  dream- 
scribed  limitations  against  the  former's  right 
of  alienating  the  property  as  if  the  property 
had  been  a  gift  by  the  grantor  to  the  grantee. 
In  discussing  this  question,  this  court,  in  the 
case  of  Wood  v.  Klce,  103  Ho.  loc.  cit  335, 
15  S.  W.  624,  said: 

"A  donor  has  the  right  to  impress  upon  his 
gift  such  conditions  as  he  sees  fit,  but  when  one 
buys  and  pays  for  property  it  is  his  in  equity, 
even  before  he  gets  a  deed  for  it,  and  tbe  gran- 
tor's right  to  fetter  its  alienation  is  more  limited 
than  in  the  other  case,  if  allowed  at  alL  The 
tendency  has  been  in  England,  and  especially  in 
the  United  States  for  the  last  hundred  years,  to 
make  the  interchange  of  property,  both  real  and 
personal,  as  free  as  possible,  reducing  tbe  re- 
straints upon  its  alienation  to  the  minimum." 

Again,  the  granting  danse  of  the  deed,  to 
wit,  "grant,  bargain,"  etc.,  unto  the  "party 
of  the  second  part,  and  her  bodily  heirs  and 
assign*,"  indicates  that  Narcissus  Tennison 
had  some  power  to  dispose  of  the  property 
during  her  Ufe ;  otherwise  why  was  the  word 
"assigns"  used  in  the  ame  dause  and  c<xmec- 
tlon  with  the  words  "and  her  bodily  heirs"? 
At  least  this  throws  some  doubt  upon  the 
meaning  of  the  words  "her  bodily  heirs," 
which  should  be  considered  along  with  tbe 
other  clauses  of  the  deed  in  ascertaining  the 
intention  of  the  grantor. 

In  this  connection  It  may  be  added  that 
an  Inspection  of  the  deed  (the  original  being 
before  tbe  court)  shows  that  the  scrivener 
who  wrote  It  was  a  person  of  limited  educa- 
tion, and  not  w^  versed  In  tbe  conveyance 


of  real  estate,  nor  Aid  he  imderstaiid  tbe 

meaning  of  the  technical  terms  used  ther^n. 

The  habendum  dause  shows  that  the  word 
"her"  was  written  In  a  blank  space  appearing 
between  the  words  "unto"  and  "heirs,"  and 
that  there  was  first  torUten  In  that  blank 
the  word  "their,"  which  was  subsequently 
changed  by  striking  out  the  letter  "t"  and  al- 
so changing  the  last  letters  of  the  word  so  as 
to  make  "le"  read  "her."  These  changes  have 
much  probative  force  In  showing  that  it  was 
the  Intention  of  tbe  grantor  to  convey  the  fee 
to  the  land  to  Narcissus,  and  not  simply  a 
life  estate,  with  the  remainder  over  to  the 
heirs  of  her  body.  This  intention  is  con- 
firmed by  the  warranty  danse  of  the  deed, 
which  shows  that  the  word  "their"  was  first 
written  in  the  blank  space  between  the  print- 
ed words  "unto"  and  "heirs"  and  then  chang- 
ed to  the  word  "her"  in  the  same  manner  as 
it  was  done  in  the  habendum  clause.  These 
written  changes,  when  read  In  connection 
with  the  various  other  dauses  of  the  deed, 
and  harmonizing  with  them  all  save  tbe 
granting  clause,  leave  but  little,  11  any, 
doubt  as  to  tbe  intention  of  the  grantor  to 
convey  the  fee  to  his  daughter. 

[(]  The  conclusion  stated  finds  amide  sup- 
port in  the  adjudications  of  this  and  other 
states  of  the  Union.  In  the  cases  of  Cbew 
V.  Kellar,  171  Mo.  221,  71  S.  W.  172,  and 
Tygard  v.  Hartwell,  204  Mo.  loc.  Cit  205, 
102  S.  W.  989,  this  court  held  that  .while  tbe 
courts  must  read  a  deed  as  they  find  It, 
and  must  not  reconstruct  It  or  give  it  a 
meaning  different  from  what  appears  upon 
its  face,  yet  in  construing  the  deed  which 
on  Its  face  bears  evidence  of  ignorance  of 
the  writer,  the  courts  should  not  adhere  too 
strictly  to  the  technical  meaning  of  technical 
words  used  by  him,  but  should  recognize  his 
unsklUfuloess  and  gather  the  true  Intention 
of  the  grantor  from  the  entire  Instrument, 
the  four  comers  of  the  deed. 

[7]  Under  the  modem  law  of  this  country 
and  England,  as  before  stated,  there  Is  no 
stronger  reason  for  giving  full  force  and 
effect  to  the  granting  dause  of  a  deed  then 
there  is  for  giving  such  effect  to  the  other 
clauses  thereof;  and  the  word  "assigns" 
as  read  in  the  deed,  has  as  well-defined  mean-  ' 
ing,  as  do  the  words  "her  bodily  heirs,"  and 
must  be  given  some  effect  when  the  intention 
of  the  grantor  is  sought  In  Gannon  v.  Pauk, 
200  Mo.  loc.  dt  88,  98  S.  W.  475s  this  court 
said  the  word  "assigns"  means  "those  t» 
whom  property  shall  have  been  transferred." 
This  presupposes  that  the  grantor  contem- 
plated the  property  might  be  transferred  to 
another  by  the  grantee  and  her  heirs;  other- 
wise the  word  would  have  no  meaning  what- 
ever. 

But  independent  of  the  matter  Just  men- 
tioned, the  significant  dause  of  this  deed, 
and  the  controlling  one,  it  seems  to  me,  is  the 
habendum,  which  is  definite,  certain,  and 
unambiguous,  which  reads,  "to  have  and  to 
hold  unto  tbe  party  of  the  second  part,  and 
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goto  ber  tadra  and  Bf^g™'  foroTer" — ^most 
nt  words  to  oonrey  a  fee  to  Nardaaos  Ten- 
DlsoiL  To  tbe  aame  effect  la  the  warranty 
danae.  In  tbe  caae  of  lUnea  t.  Manafleld, 
96  Ma  loa  dt.  399,  9  S.  W.  800,  It  la  aald: 
"While  the  habendum  cbmae  in  a  deed  can- 
not be  awd  to  defeat  a  grant.  It  may  be  uaed 
to  explain  or  qualify  it,  and  to  define  the  in- 
terest granted,  u  it  has  not  already  been  defined. 
Warn  v.  Brovn,  102  Pa.  847." 

In  the  case  of  Green  t.  Sutton,  SO  Mo.  at 
page  192,  it  la  sald: 

If  in  a  deed  "there  be  inconsiatent  provisions. 
■ome  indicating  a  power  of  absolute  diapoaal, 
which  can  (mly  be  had  by  the  holder  of  the  fee, 
and  othera  creating  a  remainder  wbidi  auppoaea 
I  life  estate,  then  the  words  of  the  habendum 
dioald  have  a  controlling  significance." 

In  the  case  of  McCnllock  t.  Holmea,  111 
Ha  loc.  dt  447,  19  S.  W.  1097,  it  Is  aald: 

"The  fact  that  the  limitation  above  quoted 
appears  only  in  the  "habendum'  clause  of  the 
conveyance  to  Azra  A.  Bolmes  does  not  deprive 
it  of  its  legal  force  or  effect.  All  parts  of  the 
deed  should  be  considered  in  gathering  its  mean- 
ing, and  the  true  intent  it  designs  to  express, 
throughout,  should  be  effectuated.  In  the  prem- 
ises of  this  deed  'A.  A.  Holmes'  is  named  as 
grantee,  while  in  the  habendum  the  extent  of 
his  estate  is  defined,  and  the  remainder  now  in 
consideration  carved  ont  All  parts  of  an  in- 
strument are  to  be  construed  as  consistent  with 
each  other,  if  snch  constructiui  be  possible." 

In  the  case  of  Bone  v.  Tyrrell,  118  Mo.  loc. 
dt  182,  20  S.  W.  797,  it  Is  said : 

The  grant  in  the  devise  is  to  Elizabeth  Bone, 
and  itauding  alone  under  tbe  statute  would  have 
been  sufSdent  to  pass  the  fee-simple  title  of  the 
graotor  to  her  (Revised  Statutes  1845,  p.  219, 
f  2);  but  this  grant  being  immediately  limited 
by  a  habendum  dense,  to  her  and  her  children, 
heirs  of  her  body,  forever,'  had  the  effect  of 
passing  to  her  only  an  estate  in  fee  tail  under 
the  statute  of  13  Edward  the  E^rst  which 
under  the  ststnte  of  this  state  became  an  eatate 
for  life  in  the  said  Elizabeth,  remainder  in  fee 
simple  to  her  children.  Revised  Statutes  1845, 
i  6,  p.  219." 

In  the  case  of  Hunter  v.  Patteraon,  142  Mo. 
loc.  dt  318,  44  S.  W.  252,  It  la  aald: 

"While  the  erasure  of  the  words  'and  his  heirs 
and  assigns  forever'  in  the  first  instance  wonld 
not  perhaps  of  itself,  create  an  estate  tail,  yet 
when  taken  in  connection  with  the  above-quoted 
dause  of  the  deed,  following  the  description  of 
the  premises  conveyed,  and  preceding  the  usual 
habendum,  it  shows  unmistakably  that  the 
dense  in  question  was  inserted  therein  for  the 
Mde  and  particular  purpose  of  limiting  the  es- 
tate granted.  The  governing  role  of  interpre- 
tation is  'that  the  intention  of  the  parties  is  to 
be  ascertained  by  considering  all  the  provisions 
of  tibe  deed,  aa  well  as  the  situation  of  the 
parties,  and  then  to  give  effect  to  sndt  intoit 
if  practicable,  wlien  not  contrary  to  law.'  2 
Devlin  on  Deeds  (2d  Ed.)  f  836." 

In  the  case  of  LisvUle  t.  Oreer,  165  Mo. 
loc.  dt  897,  65  S.  W.  588,  It  Is  said: 

"This  position  finds  support  in  tbe  rule  that 
when  the  construction  of  a  deed  ia  doubtful  it 
is  to  be  given  that  construction  which  is  less 
favorable  to  the  grantor.  But  if  there  be  a 
doubt  aa  to  tbe  intention  of  the  parties  to  the 
deed,  the  habendum  dense  which  performs  tbe 
office  of  defining,  qualifying,  or  controlling  the 
granting  clause  when  not  in  conflict  with  it  is 
an  important  factor  in  arriving  at  such  Intent 
Devlin  on  Deeds  (2d  Bid.)  i  215." 


IB  tbe  case  of  Utter  t.  Sidmaii,  ITO  Mo. 
loc.  dt  291,  70  S.  W.  704,  It  is  said: 

"Per  contra  the  defendants  reply  by  saying 
that  the  term,  'her  bodily  heirs,'  u  inconsistent 
with  three-fourths  of  tbe  other  clauses  in  the 
deed,  and  as  the  granting  clanae  conveys  the 
property  to  Mrs.  Clark,  and  as  the  habendum 
dause  is  to  'assigns,'  and  as  the  warranty  dauae 
also  embracea  'assigns,'  it  must  follow  that  Mrs. 
Clark  took  a  fee  simple,  and  the  term  'her  bod- 
ily heirs'  must  give  way.  Devlin  on  Deeds  (2d 
Ed.)  vol.  1,  {  214,  thus  states  the  rule:  "Where 
proper  words  of  limitation  are  employed  in  the 
granting  dause,  there  is  no  benefit  to  be  obtain- 
ed by  the  habendum.  Where  there  ia  a  repug- 
nance between  the  words  expressing  tbe  grant 
and  the  habendum  concerning  the  estate  the 
grantee  is  to  take,  the  rule  governing  the  con- 
struction of  all  contracts  will  be  applied,  and 
effect  will  be  given  to  both  clauses  if  possible. 
Yet  where  there  is  a  definite  limitation  in  the 
words  of  the  grant,  and  there  is  a  conflict  be- 
tween them  and  the  habendum,  the  latter  must 
yield.  If  it  appears  from  the  whde  instrument 
that  it  was  utended  by  the  habendum  clause 
to  restrict  or  enlarge  tbe  estate  conveyed  by  the 
words  of  grant  the  habendum  clause  will  pte- 
vaU.'  " 

Again  In  tbe  same  case,  170  Mo.  at  page 
297.  70  S.  W.  at  page  706,  it  is  said: 

"Under  the  old  rules  the  Qualifying  words  of 
limitation  in  the  habendum  would  nave  been 
rejected  for  repugnancy.  But  not  so  now.  ^e 
manifest  intention  of  the  grantor,  as '  gathered 
from  the  four  comers  of  the  Instrument  was 
effectuated,  and  that  intention  was  held  to  be 
entitled  to  as  much  respect  when  expressed  in 
the  habendum  as  if  it  had  been  expressed  in  the 
premises." 

Again  (170  Mo.  at  page  298,  70  S.  W.  at 
page  706),  in  the  same  case,  it  la  aald: 

"In  Hunter  v.  Patterson,  142  Mo.  loc.  dt. 
313,  44  S.  W.  250,  the  premises  were,  'grant 
bargain,  sell,  convey  and  confirm  unto  nim,  the 
said  parlor  of  tbe  second  rinrt,  nnd  bin  hrirn  nail 
4m 


aaaifn  foiwef,'  a  line  being  drawn  aa  here 
shown  tbrongh  the  words,  'and  bis  heirs  and  as- 
signs forever.'  He  habendum  waa  'unto  him, 
the  aald  party,  and  to  his  heirs  and  assigns  for- 
ever.' The  covenant  of  warranty  was  'unto  him, 
the  said  party  of  tbe  second  part  his  heirs  and 
assigns.'  In  thia  case  Robinson,  J.,  speaking 
for  this  court,  said:  'Standing  al<me,  the  grant- 
ing clause  proper  in  the  deed  as  it  was  with 
the  erasure  would  pass  the  fee-simple  title  to 
Joseph  S.  Hunter,  but  the  grant,  being  limited 
by  the  clause  "to  said  party  of  the  second  part 
and  to  the  heirs  of  his  body  forever,"  had  the 
effect  to  convey  to  Joseph  S.  an  estate  in  fee 
tail  only,  whira,  under  the  above-cited  statute, 
became  an  estate  for  life  in  Joseph  S.  Hunter, 
with  the  remainder  in  fee  in  his  children;  and 
such  has  been  the  general  construction  put  upon 
similar  instruments  by  this  court.'" 

And  again  In  the  same  case  (170  Mo.  at 
page  301,  70  S.  W.  at  page  707)  it  Is  said: 

"In  lAnville  v.  Greer,  165  Mo.  loc.  cit  397, 
05  S.  W.  583,  Burgess,  J.,  said:  'But  if  there 
be  a  doubt  as  to  the  intention  of  the  parties,  the 
habendum  clause  which  performs  the  o£Sce  of 
defining,  qualif3dng  or  controlling  the  granting 
clause  when  not  in  conflict  with  it,  is  an  impor- 
tant factor  in  arriving  at  such  intent' " 

In  the  case  of  Gannon  t.  Albright,  183  Mo. 
loc.  dt  249,  81  S.  W.  1163,  67  L.  R.  A-  97, 
105  Am.  St  Rep.  471,  it  is  said: 

"  'The  estate  is  given  to  "them  and  their  heirs 
forever."  This  expression,  though  unnecessary 
to  create  a  fee,  is  an  appropriate  one  for  that 
purpose;  and  that  the  word  "heirs"  is  here  used 
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in  its  ordinary  lecal  sense  as  one  of  limitation 
only  cannot  be  doabted.'  When,  in  addition  to 
the  words  'unto  them  and  their  heirs  forever,' 
the  testator  adds  the  si^ificant  worda  'and  aa- 
aigns,'  it  seems  to  as  that,  instead  of  suggesting 
a  doubt  of  Ilia  intention,  no  more  suitable  lan- 
guage could  have  been  chosen  by  Michael  Gan- 
non to  give  his  said  sons  an  absolute  fee  aimple, 
and  they  emphasize  his  intention  to  give  them 
his  whole  estate  in  said  tract." 

In  tbe  case  of  Gannon  v.  Pank,  200  Mo. 
loc.  dt  94,  98  S.  W.  477,  It  is  said: 

"In  the  second  place,  since  an  estate  in  fee  tail 
when  brought  into  existence  by  a  will  or  deed 
is  Instantly  struck  down  by  the  law  and  another 
substituted  for  it  (Farrar  v.  Christy's  Adm'rs, 
24  Mo.  loc.  dt  468,  469),  it  would  seem  that 
courts  should  proceed  with  ^at  caution  and 
hesitancy  in  creating  a  fee-tnU  estate  by  impli- 
cation (and  have  it  instantly  destroyed  by  the 
statute,  and  another  created  thereby)  and  would 
not  do  so  at  all  unless  coerced  thereto  by  un- 
ambiguous words  creating  a  necessary  inference 
to  that  effect." 

In  the  case  of  Tisdale  v.  Prather,  210  Mo. 
lo&  dt.  408,  109  S.  W.  43,  the  court,  in  con- 
struing a  will,  used  this  language: 

"It  will  be  observed  that  the  will  gives  the 
land  to  Mrs.  Tisdale  as  her  separate  estate,  to 
have  and  to  hold  the  same  unto  her  and  her 
heirs  forever,  with  full  power  to  sell  and  dis- 
pose of  the  same  at  any  time  she  might  think 
best.  It  does  not  give  the  land  to  her  and  the 
heirs  of  her  body,  which  would  mean,  if  such 
were  the  wwds  of  the  will,  that  the  testator 
intended  to  give  his  daughter  a  life  estate  only, 
witii  remainder  to  the  heirs  of  her  body.  The 
wiU  gives  her  'fuU  power  to  sell  and  dispose  of 
the  same  at  any  time  she  may  think  best,'  and 
this  power  necessarily  carried  with  it  a  full 
proper^  interest  in  the  land." 

In  the  case  of  Grooms  v.  Morrison,  249  Mo. 
loe  dt  664,  166  S.  W.  432,  It  is  said: 

"When  the  nature  of  the  title  intended  to  be 
conveyed  is,  by  the  granting  dause  or  the  de- 
8crU>uon  of  the  property,  rendered  doubtful, 
the  habendum  dause  of  the  deed  may  be  c<m- 
sidered'  in  arriving  at  the  intent  of  the  party." 

The  habendum  clause  In  this  deed,  as  wdl 
as  the  clause  of  warranty,  expressly  declares 
an  Intention  to  convey  all  of  the  title  to 
Nardssns  Tennlson.  In  the  early  case  of 
Green  et  al.  v.  Sutton,  60  Mo.  loc  dt  192, 
this  court  said: 

"If  there  be  inconsistent  provisions,  some  In- 
dicating a  power  of  absolute  disposal,  which 
can  only  be  had  by  the  holder  of  the  fee,  and 
others  creating  a  remainder  which  supposes  a 
life  estate,  then  the  words  of  the  habendum 
should  have  a  controlling  significance." 

The  record  shows  that  Narcissus  Tennlson, 
after  recdvlng  this  deed  and  before  her  con- 
veyance to  Wm.  R.  Walker,  executed  various 
deeds  of  trust,  in  which  she  attempted  to 
incumber  all  of  the  land  as  security  for  the 
money  Imrrowed.  In  1888  she  borrowed  $200 
on  this  land,  and  executed  her  trust  deed 
to  Willard  Ammerman  to  secure  the  same, 
and  took  a  deed  of  release  in  satisfaction  of 
said  deed  of  trust  in  the  name  of  her  hua- 
baad,  William  G.  Tennlson,    In  1800  William 


O.  Tennlson  and  ItaRtasns  gave  another  deed 
of  trust  to  R.  8.  Hntchism,  trustee,  to  se-  ' 
cure  the  payment  of  1800,  and  attempted  to 
convey  all  of  the  title  in  the  land  to  secure 
the  same.  Again,  In  1890,  Nardssns.  Tennl- 
son, to  secure  a  loan  of  $400,  attempted  to 
convey  all  of  the  title  to  this  land  to  G.  F. 
Johnson,  trustee,  by  her  deed  of  trust,  and 
finally  by  her  warranty  deed  in  1892  attempt- 
ed to  convey  all  of  the  title  to  the  land  to 
WUllam  R.  Walker.  This  record  shows  that 
Nardssns  Tennlson  believed  that  she  held 
full  title  in  the  land,  and  that  she  gained 
that  belief  from  the  deed  which  she  held, 
interpreted  In  the  light  of  the  facts  and 
drcumstances  surrounding  the  parties  at  the 
time  of  its  execution.  In  the  case  of  Pat- 
terson T.  Oamden,  26  Mo.  loc.  dt  22,  it  is 
said: 

"nie  business  of  a  court  and  Jury  is  to  ascer- 
tain the  meaning  and  intention  of  the  parties  in 
making  an  agreement,  and  to  carry  that  into 
effect  If  it  is  consistent  with  law.  I  linow  of 
no  better  mode  of  ascertaining  this  meaning 
than  is  shown  if  all  parties  acted  on  a  particu- 
lar meaning." 

And  In  Scott  v.  Scott,  95  Mo.  loa  dt  318, 
8  S.  W.  167,  this  court  said: 

"It  has  been  said  by  an  eminent  diancdlor, 
'Tell  me  what  the  parties  have  done  under  a 
deed,  and  I  will  tell  you  what  that  deed  means,' 
and  in  Patterson  v.  Camden,  25  Mo.  22,  it  is 
said:  'I  know  of  no  better  mode  of  ascertain- 
ing the  meaning  of  a  writing  than  is  shown  if 
all  the  parties  acted  on  a  particular  meaning.'  " 

In  the  case  of  Jones  v.  De  Lassus,  84  Mo. 
loa  dt  546,  it  is  said: 

"Besides  all  this,  the  parties  to  this  deed  and 
those  claiming  under  tnem,  by  their  acts  and 
conduct,  for  a  period  of  some  20  years,  gave  to 
it  a  construction  which  the  courts  are  not  at 
liberty  to  disregard." 

In  the  case  of  Hunter  v.  Patterson,  142 
Mo.  loc.  dt  318,  44  S.  W.  262,  it  is  said : 

"The  governing  rule  of  interpretation  is,  'that 
the  intention  of  the  parties  is  to  be  ascertained 
by  considering  all  the  provisions  of  the  deed,  as 
well  as  the  situation  of  the  parties,  •  •  • 
and  to  take  into  consideration  •  *  '  •  their 
acts  and  conduct  with  respect  thereto."* 

No  stronger  words  of  conveyance  could  be 
used  In  attempting  to  carry  a  fee-simple  title 
than  those  used  in  the  habendum  clause,  and 
the  warranty  clause  In  this  deed,  namely,  to 
the  party  of  the  second  part,  "her  hdrs  and 
assigns  forever."  Jackson  v.  Llttell,  213  Mo. 
loc.  dt  690,  112  S.  W.  63,  127  Am.  St  Rep. 
629. 

Finally,  in  the  very  late  case  of  Garrett 
V.  Wiltse,  252  Mo.  loc.  dt  707  to  712,  161  S. 
W.  696  to  007,  indnslve.  Judge  Lamm,  speak- 
ing for  the  court,  after  a  review  and  a  reaf- 
firming of  the  rules  laid  down  In  the  cases  of 
Chew  V.  KeUer,  100  Mo.  362,  13  S.  W.  895, 
Utter  V.  Sldman,  170  Mo.  loc.  dt  204,  70  8. 
W.  702,  Tygard  v.  Hartwell,  204  Mo.  loc.  dt 
206, 102  S.  W.  989,  Rlnes  v.^Mansfldd,  06  Mo. 
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8M,  9  &  W.  798,  linvnie  r.  Greer.  166  Ha 
loc.  at.  397,  65  B.  W.  679;  Grooms  t.  Mor- 
tlson.  249  Mo.  loc  dt  664,  166  8.  W.  480, 
WUliamaon  v.  Brown.  196  Mo.  loc.  dt  S87,  93 
S.  W.  791,  McOuIlock  V.  Holmes,  111  Mo. 
445,  19  S.  W.  1096,  and  Green  v.  Sattoo.  60 
Ma  loa  dt.  192,  states  as  follows: 

"It  will  be  perceived  that  pTesently  he  re- 
can  to  the  same  sabject-matter  in  the  haben- 
dam  clauae,  and  therein  be  makes  all  plain  by 
speaking  of  'her,  the  said  party  of  the  second 
part,'  and  t»  her  heirs  and  assigns  forever' — 
Dot  once  bnt  twice— and  it  most  be  held  that 
whatever  ambiguity  arises  by  the  prior  use  of 
the  ploral  number  in  the  grantine  clause  is  dis- 
sipated by  the  use  of  the  singular  ntimber  in 
the  habendum  clause.  Moreover,  wh^  should 
WbitEMi  not  warrant  to  his  gmndduldren  as 
well  aa  to  their  mother,  if  he  intended  to  grant 
to  them?  If  his  bounty  took  them  in,  why  did 
be  exclude  them  in  his  covenance  of  assurance? 
Why  caress  with  one  hand  and  smite  with  the 
other?  *  •  *  We  think  we  are  on  safe  ground 
to  say  whatever  was  the  technical  function  of 
the  habendum  clause  of  a  deed  in  olden  times, 
its  present  office  may  be  allowed  to  be  to  clear 
up  the  conveyance  by  darifytaig  and  removing 
ambigaitiei^  and  smootlilng  awa^  Inconsisten- 
cies. It  wUl  even  control  or  modify  the  grant- 
ing clause  when  by  such  control  or  modification 
the  intent  of  the  grantor  as  expressed  in  his 
K'ords  is  made  plain  and  effectuated." 

When  we  view  the  granting  claose  of 
this  deed,  containing  the  words  "  *  •  • 
convey  and  conflim  npto  the  said  party  of 
tlte  second  part,  and  her  bodily  heirs  and 
tutgiu,"  etc.,  In  the  light  of  the  authorities 
considered,  we  are  constrained  to  bold  tbat 
it  is  indefinite,  nnoertaln,  and  amblgoous  in 
Bieaning,  and  that  the  true  meaning  of  the 
grantor,  as  sbown  by  the  whole  deed,  Is  that 
be  Intended  to  convey  the  fee  to  the  land 
to  his  danghter,  Nardssos  Tennlson,  who  pur- 
diaaed  tt  and  paid  the  full  value  ther»' 
for. 

We  are  dted  to  many  cases  by  counsel  for 
respondoits,  annotmdng,  as  they  contend,  a 
contrary  rule  of  construction  (which  the  re- 
porter will  note  In  the  publication  of  this 
opinion).  After  a  careful  reading  of  those 
cases,  we  are  satisfied  that  they  throw  but 
little  light  upon  the  proper  oonstmctlon  of 
the  deed  under  consideration.  The  general 
roles  there  annotmced  are  simple  and  easi- 
ly understood,  but,  owing  to  the  peculiar 
fiicts  of  this  case,  they  are  Inapplicable  to 
It  Those  cases,  In  substance,  bold  that  where 
the  granting  dause  of  a  deed  or  other  clause 
nnder  consideration  Is  definite  and  certain 
In  Its  meaning,  said  definite  and  certain 
meaning  cannot  be  made  uncertain  and  am- 
blgoous by  other  provisions  of  the  deed ;  but, 
in  the  case  at  bar  we  have  pointed  out  the 
oncertalnty  In  meaning  of  the  granting 
dause. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  Judgment  of  the  drciilt  court 
should  be  reversed,  and  that  a  Judgment 
ahould  be  here  rendered  for  the  appellant; 
and  It  la  so  ordered.   All  concur. 


STATU  V.  PACB.     (Na  19662.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec  6,  1916.) 

1.  CanawAi,  Law  «=>417(1)— Compktbnot— 
Husband  and  Wifd— Evidence. 

Under  Rev.  St.  1909,  {  5242,  as  to  compe- 
tency of  husband  and  wife  to  testify  for  or 
a|alnBt  each  other  in  criminal  cases,  while  the 
wife's  testimony  as  to  facts  surrounding  the 
alleged  larceny  would  have  been  admissible 
with  his  consent,  yet  testimony  as  to  her  ex- 
trajudicial confession  of  such  facts  was  incom- 
petent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  «=3417(1).] 

2.  CanoNAi.  Law  <S=>419,  420(5)— Coufeten- 
CY— Husband  and  Wife— Evidence— Heab- 
BAT  Testihont. 

Testimony  of  the  wife's  extrajudicial  con- 
fession is,  in  prosecution  of  the  husband  for 
larceny,  incompetent  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  980-983;  Dec.  Dig.  «s>419, 
420(6).] 

3.  Labcent  «=a65  — Eviikenoe— -DBasEE  or 
Paoov. 

Larceny  and  place  of  its  commission  may  be 
shown  by  circumstantial,  as  well  as  direct,  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  ii  162, 164. 165, 167-169;  Dec.  Dig. 
«=»65.] 

4.  Labcent   ®=>55— Evidence— Sufficienot. 

Evidence  Jidd  sufficient  to  show  larceny  of 
rings  from  a  railway  coach. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  ${  152, 164, 166, 167-169;  Dec.  Dig. 

5.  GBnaNAi.  Law  «si>664Cl)  — Venub  — Evi- 

DENCB— SUFFICISNCT. 

Evidence  held  sumcient  to  show  that  the 
larceny  of  rings  from  a  railway  coach  was  com- 
mitted in  the  county  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1277;  Deo.  Dig.  «=3564a)J 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;   A.  D.  Bnmes,  Judge. 
Frank  W.  Pace  was  convicted  of  lecelvlng 

stolen  property,  under  an  information  also 
alleging  larceny,  and  he  appeals.  Beversed 
and  remanded. 

The  first  count  of  the  Information  charged 
defendant  with  the  larceny  of  two  rings  val- 
ued at  |48S.  The  second  count  charged  him 
with  knowingly  receiving  said  stolen  prop- 
erty. The  venue  was  laid  In  CTllnton  county. 
Upon  trial  In  the  Clinton  county  drcult 
court,  defendant  was  found  not  guilty  on 
the  first  count,  but  was  found  guilty  on  the 
second  count,  and  his  punishment  waa  aa> 
sessed  at  two  years  In  the  penitentiary. 

On  the  night  of  January  19,  1916,  Mrs. 
Charles  H.  Smith,  owner  of  the  rings,  was 
a  passenger  on  a  Burlington  train  en  route 
from  St.  Joseph  to  Chicago,  occupying  berth 
No.  4  in  the  Pullman  coach.  All  of  the 
berths  were  taken.  The  only  other  lady  tn 
the  Pullman  car  was  the  wife  of  the  de- 
fendant. Defendant  and  his  wife  occupied 
lower  berth  No.  11.  Adjoining  defendant's 
berth  was  the  drawing  room,  and  next  be- 
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yond  tbat  was  the  ladles'  dressing  room.  Asj 
tbe  train  approa«died  Cameron  Junction  In 
Clinton  county,  Mrs.  Smltli,  who  bad  been 
In  tbe  dressing  room  for  an  bour,  preparing 
to  retire,  came  from  tbe  dressing  room  and 
went  to  her  bertb.  Immediately  thereafter 
the  porter  saw  the  defendant's  wife  go  into 
tbe  dressing  room,  and  immediately  come  oat 
of  tbe  dressing  room  and  go  to  berth  No.  11, 
where  she  remained  about  a  minute  and  then 
went  back  to  tbe  dressing  room  again.  About 
this  time  Mrs.  Smith  remembered  that,  pre- 
paratory to  washing  her  hands,  she  had  re- 
moved her  diamond  rings  while  in  tbe  dress- 
ing room,  and  placed  them  upon  a  little  shelf 
In  front  of  tbe  mirror,  and  thereupon  she 
rushed  by  tbe  porter  and  up  to  the  dressing 
room,  and  came  back  and  told  tbe  porter 
tbat  she  bad  lost  her  diamonds.  The  porter 
then  accompanied  Mrs.  Smith  to  the  dressing 
room  and  knocked  on  the  door,  and  the  de- 
fendant's wife  opened  the  door  and  was  ask- 
ed If  she  had  seen  tbe  rings.  At  tbat  time 
tbe  train  was  Just  pulling  into  Cameron 
Junction,  where  It  remained  for  18  minutes. 
Tbe  Pullman  conductor  searched  tbe  dress- 
ing room  and  the  porter.  While  this  was 
going  on,  the  defendant  came  to  the  dress- 
ing room  and  said  to  his  wife: 

"My  dear,  yon  let  them  search  you;  you 
haven't  tlie  rings,  and  you  are  perfectly  inno- 
cent;  that  is  the  thing  to  do." 

Defendant's  wife  was  searched  in  a  super- 
ficial way,  but  tbe  rings  were  not  discovered. 
There  was  sufficient  evidence  offered  on  the 
part  of  tbe  state  to  show  that  this  all  oc- 
curred while  tbe  train  was  yet  in  Clinton 
county.  Tbe  rings  were  not  found  that 
night,  and  when  tbe  train  arrived  in  Chicago, 
tbe  next  morning,  Mrs.  Smith  told  defendant, 
in  the  presence  of  his  wife,  that  the  rings 
were  too  valuable  to  let  them  go,  and  that 
she  thought  it  was  necessary  to  have  them 
arrested.  Tbereupon  defendant  began  to 
weep  and  said  "that  they  were  children  of 
estimable  people;  they  were  church  mem- 
bers, and  that  it  would  blacken  their  lives 
and  their  family";    and  then  he  said: 

"Mrs.  Smith,  yon  are  a  Kood  woman;  I 
know  from  your  looks;  and  you  wouldn't  in- 
jure any  one  in  that  way." 

Defendant  further  said: 

"I  wish  you  would  give  me  your  address,  and 
I  will  do  all  I  can  to  help  you  find  your  rings." 

Mrs.  Smith  was  pleased  with  his  talk  and 
apologized  for  bavlng  accused  them,  and 
gave  tbe  defendant  her  address.  About  six 
days  later,  the  defendant  and  his  wife  were 
arrested  at  955  Aulgolt  street,  in  tbe  city  of 
Chicago,  by  detectives  from  the  Chicago  polite 
department,  and  were  taken  to  the  police  sta- 
tion. They  were  placed  in  separate  rooms, 
and  were  interviewed  by  tbe  detectives.  Over 
the  objection  and  exception  of  tbe  defendant, 
tbe  state  was  permitted  to  prove  by  one  of 
tbe  detectives  that  Mrs.  Pace  (defendant's 
wife),  at  tbe  police  station  In  Chicago,  ad- 
mitted to  him  that  she  got  the  rings  la  the 


ladies'  dressing  room  on  tbe  BorBngton  train 
coming  from  St  Joseph  to  Chicago.  Tbe  de- 
fendant was  searched  in  the  police  station  at 
Chicago,  and  the  larger  diamond  ring  was 
found  concealed  in  defendant's  necktie.  The 
detectives  then  went  to  the  place  where  de- 
fendant and  bis  wife  were  arrested,  and  found 
tbe  other  ring,  "outside  the  window  sill,  right 
by  a  bottle  of  milk." 

Mr.  T.  El  Pratt,  an  agent  for  the  Burling- 
ton, testified  that  be  bad  a  conversation  with 
the  defendant  shortly  after  the  arrest  in  Chi- 
cago,  and  while  defendant  was  at  the  police 
station  in  Chicago,  and  that,  in  that  conver- 
sation, defendant  told  blm  tbat  defendant's 
wife  brought  him  the  rings,  telling  where  she 
bad  found  them,  and  tbat  defendant  told  her 
to  give  them  to  him  and  keep  her  mouth  shut ; 
that  tbe  defendant  told  him  that  this  ha.p- 
pened  "after  they  left  St  Joe,  and  while  tbe 
train  was  being  switched  at  a  station."  This 
witness  testified  that  be  then  asked  him  if  it 
was  at  Cameron  Junction,  and  "he  said  he 
thought  it  was."  This  witness  also  testified 
that  it  was  not  tbe  custom  of  this  particular 
train  to  do  any  switching  except  at  Cameron 
Junction. 

Mr.  T.  V.  Morrow,  sheriff  of  Clinton  coun- 
ty, testified  tbat  defendant  told  him  tbat  his 
wife  got  tbe  rings  in  tbe  Pullman  car  and 
gave  them  to  him,  "and  bis  wife  wanted  to 
turn  them  back  to  tbe  woman  she  got  them 
from,  and  tbat  be  was  the  cause  of  her  not 
turning  them  back." 

Tbe  evidence  tended  to  sliow  tbat  tbe  total 
value  of  tbe  rings  was  $750.  Tbe  rings  were 
in  possession  of  tbe  sheritC  of  Clinton  county 
at  tbe  time  of  tbe  trial,  and  were  produced 
and  Identified  at  tbe  trial.  Four  witnesses 
testified  for  tbe  defendant  to  the  effect  that 
the  porter  on  the  Pullman  car  had  testified  at 
a  preliminary  bearing  of  defendant's  wife 
tbat  when  he  first  went  to  tbe  dressing  room 
and  found  defendant's  wife  therein,  she  had 
her  dress  up,  and  tbe  motion  of  her  hands 
indicated  tbat  she  was  putting  something  in 
her  stocking,  and  also  that  this  occurred 
after  tbe  train  left  Cameron  Junction. 

Defendant,  testifying  in  bis  own  behalf, 
denied  that  be  had  ever  had  possession  of  the 
rings  in  Clinton  county.  Mo.,  or  in  the  state 
of  Missouri.  Upon  cross-examination  defend- 
ant admitted  tbat  he  had  served  a  term  In  the 
federal  penitentiary  at  Leavenworth. 

B.  H.  Musser,  R  B.  Ellis,  and  Frost  & 
Frost,  all  of  Plattsburg,  for  appellant  John 
T.  Barker,  Atty.  Gen.  (Kenneth  O.  Sears. 
Asst.  Atty.  Gen.,  of  counsel),  for  the  State. 

WILLIAMS,  C  (after  stating  the  facts  as 
above).  [1,2]  I.  It  is  contended  tbat  tbe 
court  erred  In  admitting  in  evidence,  over  de- 
fendant's objection,  the  extrajudicial  confes- 
sion or  admission  of  defendant's  wife,  to  tbe 
efl^ect  tbat  she  bad  taken  tbe  rings  from  the 
Pullman  dressing  room.  Appellant's  point  is 
well  taken.    It  is  very  deuJOiaL  under  mc- 
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Uoa  5242,  BL  B.  190B,  absent  defendant's  ocm- 
geot,  his  wife  would  be  inccNnpetent  to  testify 
to  the  facts  embraced  within  her  alleged  con- 
fession or  admisadoD.  If  the  facts,  coming  di- 
rectly from  her  lips,  and  while  under  oath, 
wonld,  as  has  been  Seen,  have  been  Inadmls- 
glble,  we  are  unable  to  discover  by  any  pro- 
cess of  logic,  how  those  words,  nttered  In  ex- 
trajudicial manner,  can  be  said  to  be  admissi- 
ble. And  this  Is  in  harmony  with  the  weight 
of  aatborlty  on  the  point  Baker  v.  State,  120 
Wis.  135,  97  N,  W.  666;  3  Wlgmore  on  BM- 
dence,  i  2232  (note  1),  and  cases  therein  dted. 
While  the  point  was  not  urged  in  the  objec- 
tion to  the  evidence  upon  the  trial,  yet  it 
might  be  further  properly  said  in  passing  that 
such  testimony  was  also  Inadmissible  for  an- 
other reason,  vis.  that  it  violates  the  hearsay 
rale.   State  v.  liCvy,  168  Mo.  521,  68  S.  W.  562. 

[3-B]  n.  It  Is  further  contended  that  the 
evidence  is  Insufficient  to  support  the  verdict. 
Id  tblg  behalf  It  is  urged:  (1)  That  there  was 
no  proof  of  the  larceny  of  the  rings  prior  to 
the  time  they  were  received  by  appellant ;  (2) 
that  there  was  no  sufficient  proof  that  appel- 
lant received  the  rings  in  Clinton  county.  We 
are  nnable  to  agree  with  either  of  these  prop- 
ositions. The  larceny  of  the  rings,  as  wdl 
as  the  place  where  received  by  appellant, 
were  matters  that  could  be  shown  by  circum- 
stantial as  well  as  direct  evidence.  The  evi- 
dence will  be  found  folly  stated  in  the  fore- 
going statement.  While  the  evidence  on  these 
points  Is  somewhat  weak,  yet  we  are  of  the 
opinion  that  there  was  sufficient  evidence  to 
rapport  the  verdict 

By  reason  of  the  error  discussed  In  para- 
graph I  above,  the  judgment  is  reversed,  and 
the  cause  remanded. 

EOT,  C  concurs. 

PER  CUBIAM:  The  foregoing  opinion  of 
WILLIAMS,  C,  Is  adopted  as  the  opinion  of 
the  court    All  of  the  Judges  concur. 


STATE  ei  rd.  OOMMONWBAI/TH  TRUST 

CO.  V.  CHORN,  Superintendent  of  Ins. 

Dept    (No.  20003.) 

(Supreme  Court  of  Missouri.    In  Banc.    Dec 
6,  1916.) 

1.  Banes  ano  Bankino  iS==>316— Dissoltt- 
no.N— Right  to  gEctiRiTiES  Deposit  ed. 
Where  a  trust  company,  in  process  of  dis- 
•olotioii,  had  ceased  buBineaa  prior  to  1915,  but 
left  on  deposit  with  the  superintendent  of  in- 
surance certain  securities,  and  had  complied 
with  Rev.  St  1909,  H  1140,  7072,  as  to  dis- 
■olution,  inspection,  and  request  for  return  of 
soch  securities,  it  was  entitled  to  a  return  of 
the  securities  from  the  insurance  snperintend- 
«Dt,  notwithstandiog  Laws  1916,  p.  188,  i  166, 
transfening  to  the  oankint;  commission  the  du- 
ties of  the  Insurance  supermtendent  as  to  trust 
companies,  which  applied  only  to  companies 
doin^  business  or  organised  after  its  enactment 
ud  It  was  not  necessary  for  the  insurance  sa- 
ptrinteadent  to  turn  over  the  securities  to  the 


bank  superintendent  preliminary  to  return  to 
the  company. 

TEd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  1223;  Dec.  Dig.  «== 
316.] 

2.    Mandamus  «=»73(1)— Whbh  Pbopeb— Min- 

istebial  dutt. 
When  the  petition  shows  that  the  defunct 
trust  company  relator  has  complied  fully  with 
the  law  as  to  return  of  securities,  and  the  in- 
surance superintendent  has  performed  all  statu- 
tory duties  preliminary  to  returning  the  se- 
curities, the  return  of  which  is  commanded  by 
Rev.  St.  1909,  §  7072,  percmijtory  writ  requir- 
ing performance  of  such  ministerial  duty  will 
issue. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Ont  Die.  it  115,  135,  144-146,  149;  Dec 
Dig.  ®=»73(1).] 

Mandamus  by  the  State,  on  the  relation  of 
the  Commonwealth  Trust  Company,  against 
Walter  K.  Chom,  Superintendent  of  Insur- 
ance. Heard  on  stipulation  that  the  case 
stand  on  application  and  demurrer  thereto, 
with  waiver  of  alternative  writ  Peremptory 
writ  awarded. 

Fordyce,  Holllday  &  White,  of  St  Louis, 
for  relator.  John  T.  Barker,  Atty.  Oen.,  and 
W.  T.  Rutherford,,  Asst  Atty.  Gen.,  for  re- 
spondent 

BOND,  J.  I.  In  this  proceeding  the  parties 
stipulated  that,  with  our  consent,  the  applica- 
tion for  the  writ  of  mandamus  should  stand 
on  demurrer  filed  thereto,  upon  a  waiver  of 
the  issuance  and  service  of  an  alternative 
writ  of  the  same  tenor. 

The  object  of  the  stipulation  is  to  secure 
the  speedy  determination  of  the  right  to  a 
permanent  writ  on  account  of  the  termination 
of  the  office  of  the  defendant  in  January,  1917, 
and  hence  to  obtain  our  final  judgment  as  to 
the  sufficiency  of  the  facts  stated  In  the  pe< 
ation  as  if  they  were  set  forth  in  an  alterna- 
tive writ  to  which  a  demurrer  bad  been  filed. 

The  petition,  In  substance,  states  that  the 
relator  was  incorporated  as  a  trust  company 
under  the  laws  of  this  state  In  1901,  and  con- 
tinued doing  business  as  such  until  March, 
1914,  at  which  time,  with  the  permission  o< 
the  bank  commissioner  of  the  state  of  Mis- 
souri, it  ceased  to  act  as  a  trust  company, 
but  continued  its  corporate  existence  for  liq- 
uidating purposes;  that  since  said  date  it 
has  not  transacted  any  of  the  business  sped- 
fled  In  section  1140  of  the  Revised  Statutes  of 
1909,  although  malntaiuing  always  a  deposit 
of  securities  of  the  value  of  more  than  $200,- 
CKX)  with  the  superintendent  of  the  Insurance 
department  of  the  state  of  Missouri,  as  re- 
quired by  said  section  of  the  statutes;  that 
the  respondent  is  now,  and  during  the  present 
year  was,  the  duly  appointed  and  acting  su- 
perintendent of  the  insurance  department  of 
the  state  of  Missouri,  and  as  such  has  in  his 
possession  the  specifically  described  securities 
mentioned  In  the  petition,  aggregating  in 
value  $232,155.40. 

The  petition  then  states  that  prior  to  the 
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11th  of  April  of  the  present  year  the  relator 
bad  fully  discharged  all  the  debts  and  Uablli- 
tles  upon  every  kind  of  contract  and  agree- 
ment, to  secure  which  the  aforesaid  securi- 
ties were  kept  on  deposit  with  the  respondent, 
and,  desiring  to  secure  the  return  to  It  of 
said  securities,  it  made  to  the  respondent  the 
proper  application  specified  and  prescribed,  In 
the  proper  mode  and  by  the  proper  officers 
defined,  in  sections  1140  and  7072  of  the  Re- 
vised Statutes  of  1909,  and  thereby  requested 
him  to  deliver  to  It  the  securities  so  deposited 
in  conformi^  with  the  provisions  of  said 
statutes;  that  thereafter  the  respondent,  in 
accordance  with  such  request  and  with  the 
provisions  of  section  7072,  caused  to  be  pub- 
lished for  the  time  prescribed  by  law,  in  a 
newspaper  In  the  city  of  St  Louis,  where  re- 
lator is  located,  notice  of  the  Intention  of  re- 
lator to  cease  its  business  In  said  state;  such 
publication  being  made  in  all  respects  as  re- 
quired by  law,  and  a  copy  thereof  being  ap- 
pended to  the  petition ;  that  after  said  publi- 
cation the  respondent  caused  an  examination 
of  the  books  and  papers  of  the  relator  to  be 
made  by  a  competent  person,  and  satlsfled 
himself  therefitHn  that  all  the  debts  and  11a- 
blUtles  for  the  security  of  which  said  securi- 
ties were  deposited  with  him  had  been  re- 
leased and  discharged;  that  said  investiga- 
tion was  completed  before  the  20th  day  of 
July,  1916,  and  thereupon  relator,  having  in 
all  things  complied  with  the  provisions  of  law 
relating  thereto,  demanded  the  delivery  to  It 
as  aforesaid  of  the  secarltleS'On  deposit  with 
the  respondent;  that  respondent  failed  and 
refused  to  comply  with  such  request  for  the 
sole  reason,  as  alleged  by  him,  that  since 
the  enactment  of  liarch  26,  1915  (Laws  1915, 
p.  188,  {  166),  the  rights  and  duttes  thereto- 
fore imposed  upon  the  respondent  as  superin- 
tendent of  the  insurance  department  had 
been  devolved  on  the  bank  commissioner,  and 
hence  it  was  respondent's  duty  to  transfer  the 
securities  to  the  bank  commissioner;  where- 
fore relator  must  make  its  application  to  said 
bank  commissioner. 

The  petition  then  alleges  that  relator  did 
make  application  to  the  bank  commissioner, 
who  refused  to  consider  the  same  on  the 
ground  that  relator  "was  not  doing  business 
U)  Missouri"  on  the  date  of  the  passage  and 
approval  of  the  said  act  of  the  Legislature 
aforesaid,  to  wit,  on  the  26th  day  of  March, 
1915,  and  that  therefore  said  act  and  the 
provisions  thereof  did  not  ai^ly,  and  he, 
as  bank  commissioner,  would  not  receive 
said  securities  from  respondent  nor  deliver 
them  to  relator,  nor  accept  a  receipt  from  re- 
lator running  to  the  respondent  and  said 
bank  commissioner  Jointly.  The  petition  al- 
leges that  all  these  matters  were  made 
known  to  the  respondent,  who  still  falls  and 
refuses  to  deliver  to  relator  said  securities 
so  deposited,  but  still  retains  and  withholds 
them.  The  petition  concludes  with  the  prop- 
er prayer  for  the  alternative  writ  of  man- 
damuai 


IL  Belator  liaa  compiled  strictly  with  the 
statutes  In  the  steps  taken  by  it  to  recover 
the  securities  originally  deposited  to  secure 
certain  contracts  and  engagements  which  it 
was  authorized  to  make  and  enter  into  un- 
der the  provisions  of  law  governing  the  coii' 
duct  of  the  business  of  a  trust  ccnnpany. 
The  only  ground  for  the  refusal  of  respond- 
ent to  redeliver  said  securltiea  is  that  he 
thinks  they  should  first  be  turned  over  by 
him  to  the  bank  commissioner  and  by  the 
latter  returned  to  relator.  The  bank  commis- 
sioner, however,  as  shown  ta  the  petition, 
refuses  to  accept  them  for  the  reason  that 
the  act  of  the  Legislature  devolving  on  him 
the  powers  and  duties  theretofore  Imposed  by 
statute  upon  the  superintendent  of  insurance 
was  enacted  with  an  emergency  clause  on 
March  25,  1915,  at  which  date  relator  had 
discontinued  its  business  as  a  trust  company, 
and  since  the  section  (166,  Iaws  1916,  pp. 
188,  189)  which  made  him  the  successor  of 
the  respondent  as  superintendent  of  insur- 
ance in  the  custody  of  such  deposits  of  se- 
curities only 'gave  him  such  rights  as  to  com- 
panies "now  doing  business  in  this  state  or 
which  may  hereafter  be  organized  under  the 
provisions  of  this  article  to  do  business  in 
this  state,"  he  had  no  right  to  receive  from 
respondent  the  securities  in  question.  As  to 
the  right  of  the  bank  commissioner  in  cases 
where  the  provision  making  him  the  suc- 
ceeding depositary  of  the  superintendent  of 
insurance  is  applicable,  it  was  ruled  by  this 
court  in  banc  that  the  act  made  him  the 
legal  successor  as  to  all  trust  companies  en- 
gaged in  active  business  as  such  of  all  the 
securities  previously  held  by  the  Insurance 
superintendent  which  had  not  become  charg- 
ed with  the  obligations  of  the  depositor  while 
in  the  possession  of  the  Superintendent 
of  Insurance.  Fidelity  Trust  Co.  of  K.  O. 
V.  Hevelle,  etc.,  266  Mo.  202,  181  S.  W.  63. 
The  only  difference  between  the  case  dted 
and  the  one  made  by  the  present  petition  lies, 
however,  in  the  fact  that  the  trust  company 
now  seeking  to  recover  its  securities  has 
wholly  discontinued  Its  business  as  such,  or 
for  any  other  purpose  than  liquidating  its 
assets  and  discharging  its  obligations,  and 
has  fully  satisfied  and  discharged  all  of  Its 
cwitracts  and  engagements  which  the  said 
securities  were  deposited  to  secure.  The 
plain  purpose  of  the  statute  subEitltuting  the 
bank  commissioner  for  the  superintendent  of 
insurance  was  to  facilitate  the  business  of 
such  companies  as  should  be  going  concerns 
at  the  time  of  the  passage  of  the  act  and  to 
provide  a  proper  custodian  of  the  securities 
which  should  guarantee  performance  of  fu- 
ture engagements  of  such  trust  companlea 
This  Is  the  patent  purpose  of  the  statute  in 
question,  which  was  never  designed  to  have 
the  effect,  where  a  trust  company  had  whol- 
ly ceased  business  as  such,  and  dlsdiarged 
all  liabilities  Intended  to  be  secured  by  sudti 
d^wslt,  to  cause  the  superintendent  of  In- 
sorauce  to  turn  over  audi  wcoriaea  to  the 
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bank  oommtaHtoner  In-order  tbat  he,  In  tarn, 
might  deliver  th'em  to  the  corporation  en- 
titled to  receive  them.  No  such  useless  cere- 
mony was  in  the  thooght  of  the  lawmakers 
when  framing  the  act  of  1915,  and  In  ex- 
in-esslng  his  opinion  to  the  contrary  the  bank 
commissioner  correctly  apprehended  the  pur^ 
pose  of  the  statute,  which,  as  stated  In  Its 
terms,  was  Intended  to  govern  companies 
tben  engaged  In  biislness  in  this  state  or 
thereafter  organised  to  engage  In  business 
In  this  state. 

[1]  It  necessarily  follows  that,  since  the  se- 
corltleii  In  question  were  not  receivable  by 
the  bank,  commissioner,  their  legal  custody 
ranalned  In  respondent,  whose  dnty  now  is 
to  turn  them  over  to  the  depositor  after  full 
compliance  with  the  provisions  and  require- 
ments to  that  end  contained  In  the  statutes. 

[2]  As  the  petition  shows  not  only  that  re- 
lator has  In  all  respects  compiled  fully  with 
the  law  governing  Its  right  to  recover  such 
securities,  but  that  respondoit  has  also  per^ 
formed  all  duties  enjoined  on  him  by  statute 
before  he  shall  surrender  such  securities, 
we  must  hold  that  he  has  omitted  a  min- 
isterial duty  spedScaUy  commanded  by  the 
statute  (B.  &  1909,  {  7072),  and  that  our 
peremptory  writ  should  be  awarded  requir- 
ing him  to  deliver  to  relator  the  securities 
set  out  In  Its  petition. 

It  la  so  ordered.   All  concur. 


In  re  IiElTCHBB.     (No.  18952.) 

(Supreme  Court  of  Missouri.    In  Banc.    Dee. 
4.  1916.) 

1.  CORTZICPT  «=>21— jTIBISDIOTIOir  OV  COUBI. 

No  one  can  be  held  in  contempt  of  court  for 
refiuing  to  obey  an  order  which  that  court  had 
no  jurudiction  to  make. 

[Ed.   Note. — For   other  cases,  see  Contempt, 
CSent  Dig.  M  34,  6a-66;  Dea  Dig.  <Ss»21.] 

2.  (3ot7XT8  9=»89— JxTBiBDicnoR— DETiiaairA- 
HON  OH  Own  Motion. 

On  B  citation  for  contempt,  though  the  ques- 
tion of  the  jurisdiction  of  the  Supreme  Ciourt 
is  not  raised,  it  is  its  duty  to  determine  the 
question  as  an  'initial  question  upon  its  own 
volition. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  152-156;    Dec.  Dig.  «=>39.] 

8.  Omcxaa       «=>86— Bjecordb— CoHPxixme 

PbODUCTION  —  JCBISDIOTION  OF  SlItOLB 
JUDGB— "JUDICIAI.  Detebmination." 
Rev.  St  1909,  {  10405,  requires  delivery  of 
pnblic  records  by  officers  to  their  successors. 
Section  10409  em^wers  any  judge  of  the  Sn- 
jwose  Court  or  cwcuit  court  to  issue  a  war- 
rant toe  seizure  of  records  if  out-goin^  officers 
refuse  to  surrender  them.  Section  1()412  pro- 
vides that  any  person  ag^ieved  by  such  war- 
rant may  ap^  to  any  judge  of  the  Supreme 
Cwixt  or  drcoft  court,  and  that  he  shall  issue 
a  citation  commaoding  i>er8on8  interested  to 
appear.  Sectlan  10413  provides  that  the  judge 
tm  Miforoe  obedience  to  such  citation  by  at- 
tadmient  and  shall  proceed  in  a  summary  man- 
ner and  determine  the  matter  according  to 
right  and  justice  and  may  issue  his  warrant  for 
the  restoration  of  any  record  improperly  sdsed. 
ffeU.  that  tlie  warrant  may  not  be  issued  by  a 


siagla  Judge  of  the  Supreme  Court  a  Judicial 
determinaaon  requiting  at  least  a  quorum  of 
a  division  of  the  court  or  of  the  entire  court 
in  banc, 

[Bd.  Note.— For  other  cases,  see  Officers,  C!ent 
Dig.  ^  126 ;   Dec.  Dig.  <8=a85.] 

4.  CON8TIT0TIOWAL    liAW    «=»814— DtHB    PEO- 

CES8  or  Law. 
To  support  such  statutes,  they  must  be  so 
construed  as  to  afford  due  process  of  law,  and, 
as  due  process  of  law  requires  a  judicial  de- 
termination of  the  issues,  an  order  issued  by  a 
single  judge  was  invalid. 

[Ed.  Note.— For  other  cases,  see  (Constitu- 
tional Law,  Cent.  Dig.  I  934;   Dea  Dig.  «=» 

5.  CONDtMrr  «=921— JUBIBDIOnOR  OF   COITBT. 

Under  such  statutes,  where  a  single  jUdge 
ordered  the  surrender  of  the  property,  the  re- 
fusal of  the  retiring  officer  to  obey  the  warrant 
issued  did  not  place  him  in  contempt  of  court; 
the  warrant  having  been  issued  without  juris- 
diction. 

[EM.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  K  34,  63-66;   Dec.  Dig.  «=>21.] 

6.  COUBTS       «=5>20S— JiTHISDIOTIOK— SUPBKMK 

C!ouBT— Statutes— Instruction. 
Since  under  Const,  art.  6,  S  2,  the  Supreme 
Court  has  appellate  jurisdiction  only,  save  as 
provided  by  section  3,  that  it  has  general  super- 
intending control  over  all  inferior  courts  with 
power  to  issue  writs  of  habeas  corpus,  manda- 
mus, quo  warranto,  certiorari,  and  other  orig- 
inal remedial  writs.  Rev.  St  1909  §|  10409, 
10412,  and  10413,  so  far  as  they  purport  to 
give  the  Supreme  Court  or  a  judge  thereof 
original  jurisdiction  to  issue  a  warrant  requir- 
ing delivery  of  public  records  by  retiring  offi- 
cers to  their  successors,  and  to  orden  and  d^ 
termine  the  disputed  rights  to  possession  of 
records  according  to  right  and  justice,  are  un- 
constitutional  and  void. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Dec. 
Dig.  «s>208.] 

Original  proceedings  In  contempt  against 
Isaac  A.  Letcher.  Citation  quashed,  and  con- 
temner discharged. 

M.  B.  Rhodes  and  S.  O.  Nipper,  both  of 
Potosl,  for  petitioner.  Bdward  T.  Bversole, 
of  Potosl,  and  Ernest  A.  Oreen,  of  St.  Louis, 
for  respondent 

FABIS,  J.  This  Is  an  original  proceeding 
bottomed  upon  a  citation  for  contempt,  and 
now  here  at  Issue  upon  a  motion  for  judgment 
upon  the  pleadings.  For  an  understanding  of 
the  questions  which  we  find  it  necessary  to 
discuss,  we  must  needs  go  back  to  the  founda- 
tions of  the  casa 

At  a  time  prior  to  the  17th  day  of  May,  1915 
(on  which  day  an  affidavit  as  provided  by  sec- 
tion 10409,  R.  S.  1900,  was  In  our  April  term, 
1915,  lodged  with  our  C!hief  Justice),  one 
Isaac  A.  Letcher  was  collector  of  the  revenue 
of  Washington  county.  His  term  expired  on 
the  4th  day  of  March,  1915,  and  his  successor, 
one  Qeorge  Carr,  thereupon  entered  duly 
upon  the  discharge  of  the  duties  of  said  office. 
Thereafter  a  controversy  arose  between  Carr, 
the  Incumbent,  and  Letcher,  the  outgoing  col- 
lector, as  to  the  possession  of  a  certain  book, 
called  in  the  record  l>efore  us  an  "Abstract  of 
Collections,"  and  of  certain  duplicate  current 
tax  receipts  for  the  year  1914;  Carr  contend- 
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Ing  that  said  book  and  receipts  were  adJuDcts 
of  the  office  of  collector,  while  Lietcher  con- 
tended that  they  were  not  such  books  and 
papers  as  were  by  law  required  to  be  kept, 
but  that  they  were  his  own  private  property, 
kept  by  him  for  his  own  conrenience.  Carr 
thereupon,  and  on  the  said  17tb  day  of  May, 
filed  in  this  court  in  the  April  term,  1915,  the 
following  affidavit  (caption  and  merely  formal 
parts  omitted): 

"George  Carr,  being  duly  sworn,  upon  his 
oath  states  that  on   the  3d  day  of  November, 

1914,  he  was  duly  elected  collector  of  the  rev- 
enue within  and  for  Washington  County,  Mo., 
and  that  he  was  commissioDed,  sworn.  Qualified 
and  gave  bond  as  such  collector  and  entered 
upon  the  duties  of  said  o£5ce  on  the  4th  day 
oi  March,  1915;  that  Isaac  A.  Letcher  was 
the  duly  elected,  qualified  and  acting  collect(w 
of  the  revenue  oi  said  Washington  county,  Mo., 
from  the  first  Monday  in  March,  1911,  to  the 
first  Monday  in  March,  1915,  and  the  said 
Isaac  A.  Letcher  has  retained  and  now  has  in 
bis  possession  certain  books,  records  and  pa- 
pers belonging  to  said  office  of  collector  of 
the  revenue  of  said  county,  to  wit,  one  book 
called  and  named. 'Abstract  of  Collections'  for 
the  yoar  1914,  and  ell  the  duplicate  current  tax 
receipts  for  the  year  1914,  and  this  affiant  is 
entitled  to  the  possession  of  the  same;  that 
the  said  books  belong  to  Washington  county. 
Mo.,  and  were  paid  for  by  Washington  county 
aforesaid,  and  appertain  to  the  office  of  the 
collector  of  the  revenue  of  and  for  said  county: 
that  the  said  Isaac  A.  Letcher  has  failed  and 
refused  to  deliver  said  books,  records  and  pa- 
pers to  the  afiiant  as  he  is  required  to  do  under 
the  provisions  of  article  1,  c.  101,  of  the  Revis- 
ed Statutes  of  Missouri  of  1909. 

"Wherefore,  affiant  prays  the  Honorable 
Archelaus  M.  Woodson,  judce  of  the  Supreme 
Court  of  Missouri,  to  issue  his  warrant  to  the 
marshal  of  the  Supreme  Court,  requiring  him 
to  deliver  to  the  affiant  the  books,  records  and 
papers  named  in  the  affidavit." 

On  the  19th  day  of  May,  1915,  there  was  Is- 
sued by  our  Chief  Justice,  under  the  provi- 
sions of  section  10409,  R.  S.  1909,  the  same 
being  one  of  the  sections  of  article  1  of  chap- 
ter 101,  R.  S.  1900,  the  following  order,  omit- 
ting signature  and  merely  formal  parts: 

"The  State  of  Missouri,  to  the  Marshal  of  the 
Supreme  Court_  of  Missouri,  Greeting :  Informa- 
tion having  this  day  been  given  to  Archelaus 
M.  Woodson,  Chief  Justice  of  our  Supreme 
Court,  by  the  affidavit  of  George  Carr,  filed 
with  said  justice,  that  the  said  George  Carr, 
on  the  3d  day  of  November,  1914,  was  duly 
elected  collector  of  the  revenue  within  and  for 
Washington  county.  Mo.,  and  that  he  was  com- 
missioned, sworn,  qualified  and  gave  bond  as 
such  collector  and  entered  upon  the  duties  of 
said  office  on  the  4th  day  of  March,  1915 ;  that 
Isaac  A,  Letcher  was  the  duly  elected,  qualified 
and  acting  collector  of  the  revenue  of  said 
Washington  county.  Mo.,  from  the  first  Monday 
in  March,  1911,  to  the  first  Monday  in  March, 

1915,  and  the  said  Isaac  A.  Letcher  has  re- 
tained and  now  has  in  his  possession  certain 
books,  records  and  papers  belonging  to  said 
office  of  collector  of  toe  revenue  of  said  county 
to  wit,  one  book  called  and  named  'Abstract 
of  Collections'  for  the  year  1914,  and  all  the 
duplicate  current  tax  receipts  for  the  year 
1914,  and  that  affiant  is  entitled  to  the  pos- 
session of  the  same;  that  the  said  books  be- 
long to  Washington  county.  Mo.,  and  were  paid 
for  bjr  Washington  county  aforesaid,  and  ap- 
pertain to  the  office  of  the  collector  of  the  rev- 
enue of  and  for  said  county;  that  the  said 
Isaac  A.  I^tcher  has  failed  and  refused  to  de- 
liver  said   books,   records  and  papers  to  tbs 


affiant  as  he  is  required  to  do  nnder  the  pro- 
visions of  article  1,  c.  101,  of  the  Revised  Stat- 
utes of  Missouri  of  1909. 

"These  are,  therefore,  to  command  vou  to 
search  tor  and  seize  the  books,  records  and 
pai>erB  hereinbefore  mentioned  appertaining  to 
the  collector's  office  of  said  Washington  coun- 
ty, and  deliver  same  into  the  hands  of  George 
Carr,  collector  of  said  county,  and  that  if  said 
books,  records  and  papers  be  not  delivered  to 
yon  upon  demand,  you  may  break  open  any 
doors,  trunks  or  places  in  which  said  books, 
records  and  papers  may  be,  or  in  which  yoa 
may  suspect  them  to  be,  and  if  any  person 
shall  resist  you  in  the  execution  of  uiis  war- 
rant you  shall  arrest  him  and  carry  him  be- 
fore some  justice  of  the  peace  to  be  dealt  with 
for  obstructing  the  execution  of  process,  and 
that  if  said  Isaac  A.  Letcher  shall  conceal  or 
destroy  said  books,  records  and  papers  so  as  to 
prevent  you  from  seizing  same,  then  yon  shall 
report  that  fact  to  the  undersigned,  so  that  the 
said  Isaac  A.  Letcher  may  be  dealt  with  as  for 
a  contempt;  and  that  yon  make  your  return 
of  your  proceedings  hereunder." 

This  order  (designated  In  the  applicable 
statute  as  a  "warrant")  having  been  dnly 
served  upon  said  Letcher,  our  marshal  made 
his  return,  showing  such  service,  and  further 
showing  that  Letcher  refused  to  produce  or 
deliver  the  said  book  and  receipts,  and  re- 
fused to  make  known  their  whereabouts,  and 
that  our  said  officer  after  making  diligent 
search  therefor  was  unable  to  find  them. 

Thereupon,  and  on  the  stiggestion  of  Carr, 
we  issued  our  citation  to  Letcher  to  appear 
before  us  on  the  31st  day  of  May,  1915,  then 
and  there  to  show  cause,  if  any  he  had,  why 
he  should  not  be  punished  by  us  for  con- 
tempt Letcher  (called  hereinafter  con- 
temner, for  convenience  and  brevity  only) 
duly  appeared  on  the  day  to  which  he  was 
cited  and  filed  in  this  court:  First,  a  peti- 
tion nnder  the  provisions  of  sections  10412 
and  10413,  praying  that  a  citation  issue  to 
said  George  Carr,  and  to  all  other  persons 
interested,  to  appear  before  this  court  to 
the  end  that  the  matter  in  controversy,  to 
wit,  the  matter  of  the  right  of  possession  of 
said  book  and  duplicate  tax  receipts,  might 
be  determined  by  us  "according  to  right  and 
justice";  second,  a  return,  wherein  in  sub- 
stance he  denied  that  the  book  and  tax  re- 
ceipts in  controversy  were  records  of  the 
office  of  collector  of  the  revenue  of  Washing- 
ton county,  denied  that  he  was  withholding 
any  books  or  records  pertaining  to  said  of- 
fice, but  averred  the  fact  to  be  that  the  book 
and  tax  receipts  in  question  were  the  private 
personal  property  of  contemner,  kept  by  him 
for  his  own  personal  and  private  convenience. 
Contemner  further  averred  that  there  bad 
been  presented  to  Hon.  B.  M.  Deerlng,  as 
Judge  of  the  Twenty-First  judicial  circuit,  an 
affidavit  under  said  section  10409,  having  for 
its  object  the  identical  relief  prayed  for 
by  said  Carr,  by  his  affidavit  aforesaid,  lodg- 
ed in  the  Instant  case  with  our  Chief  Justice 
and  on  which  our  initial  order  herein  was 
bottomed;  that  upon  a  full  hearing  Judge 
Deering  refused  to  issue  his  warrant  for  said 
book  and  papers,  finding  that  the  said  rec- 
ords were  the  property  of  fiontemaaK   that 
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a  Bnlt  In  mileTtai,  broof^t  Iv  Washington 
coaoty  tor  the  poBseaalon  of  said  records,  was 
pending  nndisposed  of;  that  section  104QB 
had  no  application,  as  contemner  was  advis- 
ed, to  the  facts  presented  In  this  controversy, 
bnt,  if  tliis  court  should  hold  said  section 
to  be  applicable,  then  contemner  desired  that 
all  parties  in  Interest  be  cited  before  tills 
conrt  and  the  matter  be  determined  accord- 
ing to  right  and  justice;  and  contemner 
prayed  that  our  citation  for  contempt  be 
quashed  and  he  be  discharged  thence. 

To  this  return,  after  filing  a  general  de- 
nial, learned  counsel  for  said  Carr  filed  a 
motion  for  Judgment  upon  the  pleadings. 
While  upon  the  view  we  take  of  the  matter 
a  shorter  statement  would  have  sufficed,  yet, 
since  tbe  proceeding  is  interesting  and  novel 
in  the  annals  of  Jurisprudence,  we  have  set 
forth  so  much  of  the  facts  in  order  that  the 
questions  up  for  Judgment  may  be  fully  seen 
by  those  interested  and  the  curious  as  well. 

[1]  Upon  the  very  threshold,  we  meet  tbe 
question  of  our  Jurisdiction  to  entertain  and 
to  hear  and  determine  the  initial  matter  out 
of  wtUcb  the  instant  proceeding  in  contempt  I 
grew.  U  we  had  no  Jurisdiction  to  issue  tbe 
original  order  to  contemner  requiring  him 
forthwith  to  turn  over  the  book  and  duplicate 
tax  receipts  to  Carr,  then  it  is  manifest  that 
contemner  cannot  be  in  contempt  for  refusing 
to  obey  such  order.  For  no  one  can  be  or 
ought  to  be,  held  in  contempt  of  a  court  for 
refusing  to  obey  an  order  which  that  court 
had  no  Jurisdiction  to  make.  1  Bailey  on 
Habeas  Corpus,  262;  Ex  parte  Siebold,  100 
D.  S.  371,  25  L.  Ed.  717;  In  re  Ayers,  123 
D.  S.  443,  8  Sup.  Ct.  164,  31  L.  Ed.  216 ;  Ex 
parte  Rowland,  104  TJ.  S.  604,  26  L.  Ed.  861; 
Ex  parte  Flsk,  113  U.  S.  713,  5  Sup.  St.  724, 
28  L.  Ed.  1117;  In  re  Pierce,  44  Wis.  411; 
Ex  parte  HolUs,  69  Oal.  405. 

(2]  While  the  question  of  our  Jurisdiction 
is  not  raised,  or  in  any  wise  mooted,  we  are 
by  law  the  keepers  of  our  own  Jurisdiction, 
and  we  have  the  right,  and  it  is  our  duty,  to 
determine  this  question  for  ourselves  as  the 
initial  question  up  ft>r  decision  in  any  case 
which  comes  before  us.  So  of  our  own  voli- 
tion we  will  look  to  this  question  here. 

[3-S]  E<ven  a  casual  examination  of  the 
statutes  under  wtiich  the  initial  proceeding 
herein  was  brought  (article  1  of  chapter  101, 
B.  S.  1909)  shows  that  it  is  contemplated 
that  a  hearing  may  l>e  had  thereunder  to  de- 
termine the  right  of  possession  of  the  records 
claimed  in  the  affidavit  Indeed,  it  is  patent 
that  any  scheme  or  so-called  procedure 
which  (upon  an  order  issued  pursuant  to  an 
ex  parte  affidavit)  would  permit  one  person 
to  take  from  another  any  article,  or  record, 
or  property,  arbitrarily,  without  any  hear- 
ing, or  day  in  court,  or  without  affording  any 
opportunity  to  be  heard,  would  be  to  take  the 
property  of  another  without  due  process  of 
law.  Hovey  v.  Elliott,  167  U.  8.  409, 17  Sup. 
Ct.  841,  42  L.  Ed.  215.  In  short,  unless  we 
construe  tbe  statutes  in  question  as  con- 


templating among  their  provisions  the  af- 
fording of  an  opportunity  fbr  a  hearing  of 
the  disputed  question  of  the  right  of  posses- 
sion of  the  records  so  arbitrarily  taken,  then 
the  whole  scheme  is  utterly  void.  To  uphold 
these  statutes  at  all,  we  must  construe  sec- 
tions 10412  and  10413  as  permitting  a  hear- 
ing to  one  from  whose  possession  records  are 
arbitrarily  taken  by  order  of  the  court,  or 
judge  wtu>  Issues  such  "warrant"  In  such 
a  bearing,  wherein  the  court  or  Judge  is  re- 
quired to  "determine  the  matter  according  to 
right  and  Justice"  (section  10113,  R.  S.  1009), 
such  officer  or  tribunal  acts  Judidally,  other- 
wise he  could  not  ^ct  at  all.  Apposite  to 
both  of  the  propositions,  supra,  Mr.  Justice 
White  (now  Mr.  Chief  Justice  Wliite),  in  the 
case  of  Horey  v.  Elliott  167  U.  S.  loc;  dt 
418,  17  Sup.  Ct  844  (42  L.  Ed.  215),  said: 

"It  is  a  rule  as  old  as  tbe  law,  and  never 
more  to  be  respected  than  now,  that  no  one 
shaJl_  be  personally  bound  antil  he  has  had  bia 
day  in  court,  by  which  is  meant,  until  he  has 
been  duly  cited  to  appear,  and  has  been  afford- 
ed an  opportunity  to  be  heard.  Judgment  with- 
out euch  citation  and  opportuuity  wants  all  the 
attributes  of  a  judicial  determination;  it  is 
judicial  usurpation  and  oppression,  and  can 
never  be  upheld  where  justice  is  justly  admin- 

"Again,  in  Ex  parte  Wall,  107  U.  S.  265,  289, 
at  page  853,  2  Sup.  Ct  560,  at  page  590  [27 
Ii,  Ed.  552],  the  court  gooted  with  approval 
the  observations  aa  to  'due  process  of  law'  made 
by  Judge  C!ooley,  in  bia  Constitntional  Limita- 
tions, where  he  saya:  'Perhaps  no  definition 
is  more  often  quoted  than  that  given  by  Mr. 
Webster  in  the  Darmouth  College  Case:  "By 
the  law  of  the  land  is  most  clearly  intended  the 
general  law;  a  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry  and  ren- 
ders Judgment  only  after  trial.  The  meaning 
is  that  every  citizen  shall  hold  his  life,  liberty 
property  and  immunities  under  the  protection 
of  the  general  rules  which  govern  society."  * 
And  that  the  judicial  department  of  the  gov- 
ernment is,  in  the  nature  of  things,  necessarily 
governed  in  the  exercise  of  its  functions  by  the 
rule  of  due  process  of  law,  is  well  illustrated  by 
another  observation  of  Judge  Cooley,  immedi- 
ately following  the  langnage  just  quoted,  say- 
ing: 'The  definition  here  given  is  apt  and  suit- 
able as  applied  to  judicial  proceedmgs,  which 
cannot  be  valid  unless  they  "proceed  upon  in- 
quiry." and  "render  judgment  only  after 
triaL" ' " 

Therefore  our  Jnrisdl<>tion  to  Issue  such 
an  order  as  was  Issued  herein  connotes,  or 
carries  with  It  as  a  necessary  legal  concomi- 
tant the  power  and  Jurisdiction  to  hear  and 
determine  the  matter  of  the  ultimate  right 
of  possession  of  the  records  In  controversy, 
"according  to  rl^^it  and  Justice."  Section 
10413,  B.  S.  1009.  No  one  Judge  of  this  court 
can  Judicially  sit  and  finally  determine  any 
matter  "according  to  right  and  justice," 
when  the  procedural  requisites  connote  a 
judicial  determination.  If  the  matter  la  In 
a  division,  a  quorum  thereof  must  sit;  If  In 
banc,  at  least'  four  constitute  a  court  to  hear 
and  Judicially  determlire  questions  of  what- 
ever sort  wherein  our  jurisdiction  lies. 

[•]  Undev  the  Constitution,  our  Jurisdic- 
tion (except  as  to  tbe  Issuance  and  hearing 
of  certain  ori^nal  remedial  writs)  Is  appel- 
late only.     The  pertinent  , 
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OMistltntlon  ao  Uniting  oor  powers  reads 
tbus: 

"Thft  Supreme  Court,  except  in  cases  other- 
wise directed  b^  this  Constitatioii,  shall  have 
awellate  Jurisdiction  only,  whioh  shall  be  co- 
extensiTe  with  the  state,  under  the  restrictions 
and  limitations  in  this  Constitution  provided." 
Section  2,  art.  6,  Const. 

Construing  the  provision  set  forth  supra, 
and  also  the  exceptions  thereto  as  the  Con- 
stitution sets  them  out,  we  said  In  the  case 
of  Walt  y.  Railroad,  204  Mo.  loc  dt  604,  103 
S.  W.  65,  this: 

"Ttie  Supreme  Court  is  a  court  of  appellate 
jurisdiction  confined  by  the  Constitution  to  the 
exercise  of  such  jurisdiction  only ;  that  is,  it 
sits  as  a  court  of  errors,  except  m  cases  other- 
wise directed  hv  the  Constitution.  Article  6. 
{  2,  Const,  of  Mo.  The  cases  of  which  we  have 
original  jurisdiction  are  set  forth  in  section  3 
of  the  same  article,  reading:  'The  Supreme 
Court  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts.  It  diall  have  pow- 
er to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari  and  other  original 
remedial  writs  and  to  hear  and  determine  the 
same.' 

"In  construing  the  foregoing  section  of  the 
Constitution,  this  court  has  held  that  a  writ 
of  injunction,  though  -remedial,  is  not  another 
original  remedial  writ  in  the  constitutional 
sense,  but  that  a  writ  of  prohibition  is  an  orig- 
inal remedial  writ  in  such  sense;  and,  without 
Roing  into  the  philosophy  of  the  matter,  it  may 
be  said  that  it  is  quite  out  of  the  question  to 
hold  that  we  have  jurisdiction  to  hear  and  de- 
termine the  issues  raised  by  the  motion  in  this 
case — though  it  cannot  be  denied  they  smack 
of  originality  as  well  as  remedy.  The  phrase- 
ology of  the  Constitution  is  general  and  some- 
what elastic;  but  not  elastic  enough  to  give 
us  jurisdiction  of  every  remedy  and  writ  that 
in  common  parlance  mny  be  said  to  be  original 
and  remedial,  and  we  deem  it  onr  bounden  and 
obvious  duty  to  restrict  our  original  jurisdic- 
tion well  within  the  wise  and  impassible  limits 
of  the  Constitution." 

It  has  been  so  often  said  that  it  is  not 
profitable  further  to  consider  whetber  It  Is 
within  the  power  of  the  Legislature  to  add 
to  or  subtract  from  onr  jurisdiction  as  It  Is 
defined  and  limited  by  the  Constitution.  We 
have  repeatedly  had  occasion  to  discuss  this 
qoestlcHi,  and  upon  it  we  taaTe  spoken  with 
but  one  voice.  State  ex  rel.  v.  Locker,  266 
Mo.  loc.  dt  389,  181  S.  W.  1001. 

It  follows,  we  tblnk,  that  sections  10409, 
10412,  and  10113,  Rv  S.  1909,  so  far  as  they 
purport  to  give  this  court,  or  a  judge  there- 
of original  jurisdiction  to  Issue  the  order 
tlierein  provided  for  and  to  hear  and  deter- 
mine the  disputed  right  to  the  possession  of 
books  and  recwrds,  according  to  right  and 
justice^  are  void  because  not  wittiln  constitu- 
tional delimitations.  Section  2,  art  6, 
Const ;  section  1,  art  6,  Const ;  section  3, 
art  a,  Const;  section  S,  Amendment  of 
1884;  Walt  ▼.  Railroad,  supra;  State  ex 
rel.  ▼.  Locker,  supra;  State  ex  reL  t.  Tin- 
Cher,  2C8  Mo.  loc.  dt  17,  166  S.  W.  1028, 
Ann.  Cas.  1915D,  696 1  State  ex  rel.  t.  Wood- 
son, 161  Ma  loa  dt  454,  61  S.  W.  252. 

Since  we  bad  no  jurisdiction  to  Issue  the 
warrant  by  which  we  ordered  the  contem- 
ner to  torn  over  the  records  In  controversy 


to  said  Carr,  It  follows  that  contemner  oonld 
not  be  guilty  of  contempt  of  this  court  for 
refusing  to  (comply  with  that  order.  Bx 
parte  Rowland,  supra.  Other  questions  are 
mooted ;  but,  since  this  view  disposes  of  the 
case,  we  need  not  go  into  these  bther 
questions. 

Let  our  dtatlon  for  contempt  be  quashed, 
and  the  contemner  discharged.    All  concur. 


WILSON  y.  CHICAGO  GREAT  WESTERN 
R.  CO.    (No.  12122.) 

(Kansas  City  Court  of  Appeals.    MissourL    Nov. 
27,  19ia    Rehearing  Denied  Dec.  18,  1916.) 

1.  Cabkiebs  €=9l77(3)— Iititiai.  Cabbier— Lia- 

BIUTY. 

A  carrier  of  goods  received  for  through  trans- 
portation became  responsible  for  their  destruc- 
tion while  in  the  custody  of  the  delivering  car- 
rier, and  in  the  course  of  transportation  ■  under 
the  terms  of  the  contract 

[£jd.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  {$  77fr-789;  Dec.  Dig.  «8=177(3).] 

2.  Pleaoino  €=>32— Statxubkt  of  Lkoal  Ef- 
fect—DxinTBBEB. 

A  petition  in  an  action  for  damages  for  the 
destruction  of  goods  during  transportation,  set- 
ting out  the  shipping  contract  in  h«c  verba,  but 
faiUng  to  plead  its  legal  effect,  was  demurrable. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ${  58-67;   Dec.  Dig.  «=»32.] 

3.  PucADiRo    «=>406(3)—Devubbi:b— Waiver. 

In  such  case  where  defendant  answered  to 
the  merits,  it  thereby  waived  its  right  to  demur 
to  the  petition  on  the  ground  that  it  pleaded  the 
evidence  and  not  the  &cts  or  the  legal  effect 

[Ed.    Note. — For    other   cases,    see    Pleading, 
Cent  Dig.  {  1358;  Dec.  Dig.  <8=»406(3).] 

4.  Cabbixbs  ®=»164  —  Cabbiage  or  Goons  — 
LiHiTATioN  or  Liability- Validity. 

A  stipulation  in  a  contract  of  shipment,  plac- 
ing a  limited  valuation  on  the  property  shipped 
in  case  of  loss  by  the  default  of  the  carrier,  when 
not  made  in  consideration  of  a  special  or  reduced 
rate  of  shipment,  is  not  binding  on  the  shipper. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  H  641-646,  667;   Dec.  Dig.  «=>16t] 

5.  Cabbiebs  ®=>158(1)— Oabbiaob  of  Goods— 
LmiTED  Valuation. 

A  stipulation  in  a  contract  of  shipment  that 
the  amount  of  any  loss  or  damage  for  which  the 
carrier  should  be  liable  should  be  computed  on 
the  basis  of  the  value  of  the  property,  being  the 
bona  fide  invoice  price,  if  any,  to  the  consigns 
indnding  the  freight  charges,  it  prepaid,  was  val- 
id, so  that  a  shipper,  who  had  purchased  a  loda 
fountain  for  $100,  the  actual  value  of  whidi  was 
$250,  could  recover  only  the  cost  to  him. 

\Ei.    Note. — For    other    cases,    see    Carriers, 
Gent  Dig.  U  698,  708;  Dec.  Dig.  <8s>lS8(l).] 

Appeal  from  Circuit  Court,  Worth  County; 
Wm.  0.  Ellison,  Judge. 
"Not  to  be  officially  pubUshed." 
Action  by  George  B.  Wilson  against  the 
CMcago  Great  Western  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Judgment  affirmed  on  plain  tiffs  fil- 
ing of  a  remittitur  of  $150  and  Interest  there- 
on from  the  date  of  the  Judgment;  otherwise 
reversed,  and  cause  remanded. 


C=»For  other  casei  ■€•  lame  topic  and  KBT-NUUBBR  In  all  Key-Numbersd  Dlgnta  and  Induu 
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John  Barton  Papie,  of  Chicago,  IlL,  and 
Kelso  &  Kelso,  of  Grant  Olty,  for  appellant. 
Ehi  Sola  &  Miller,  of  Grant  City,  for  respimd- 
ent. 

JOHNSON,  3.  This  la  an  action  against 
a  common  carrier  to  recover  damagea  for  the 
destmctlcw  during  transportation  of  a  soda 
fonntaln  plaintiff  dellrered  to  defendant  at 
Conception  for  transportation  to  Grant  City 
and  deUyeiy  at  that  point  to  plaintiff,  who 
was  both  consignor  and  consignee.  A  trial 
of  the  Issnes  raised  I^  the  pleadings  re- 
salted  in  a  verdict  and  judgment  for  plain- 
tiff for  $260,  and,  following  the  overruling 
of  Its  motions  for  a  new  trial  and  In  arrest 
of  judgment,  defendant  appealed. 

Plaintiff,  a  merchant  of  Grant  City,  bought 
a  secondhand  soda  fountain  at  a  sale  un- 
6et  Judicial  process  for  the  price  of  $100 
but  the  actual  value  of  the  property,  as 
found  by  the  jury,  was  $250.  He  crated  the 
fountain  and  delivered  It  to  the  agent  of  de- 
fendant at  Conception  for  transportation  to 
Grant  City,  received  a  bill  of  lading  made 
out  by  the  agent  on  <me  of  defendant's 
blanks,  and  loaded  the  property  In  a  freight 
car  of  defendant,  which  was  standing  on  de^ 
fendant's  house  traclc.  Grant  City  is  no;th- 
east  of  Conception,  and  is  on  a  branch  line 
of  the  Chicago,  Burlington  &  Qnlncy  Rail- 
road Company.  Defendant  could  have  haul- 
ed the  car  south  to  St  Joseph,  and  there  de- 
livered the  fountain  to  the  Burlington  Com- 
pany, bnt,  instead  of  doing  this,  it  switch- 
ed the  car  at  Conception  to  the  Wabash 
Railroad  Company,  and  it  was  hauled  by 
that  company  eastward  to  Darlington,  where 
It  was  delivered  to  the  Burlington  Company, 
which  completed  the  transportation  and  de- 
livered the  fonntaln  to  plalntUI  in  such  a 
damaged  condition  that  It  was  wholly  worth- 


El]  The  agent  of  defendant  at  Conception 
was  also  the  agent  of  the  Wabash  Company. 
The  two  railroads  cross  at  right  angles,  the 
Waba^  Boad  being  on  a  much  higher  gn^ade 
than  defendant's,  and  a  joint  station  is 
maintained  at  the  crossing  on  the  plane  of 
defendant's  tracks.  Sometimes  shippers  on 
the  Wabash  Hoad,  for  convenience,  were  al- 
lowed to  load  cars  on  defendant's  house 
track,  and  snch  cars  were  switched  over  a 
connecting  track  to  the  Wabash  Road. 
Plaintiff  gave  the  agent  no  instructions  re- 
lating to  the  routing  of  the  shipment,  and 
accepted  without  objection  the  bill  of  lading 
be  Issued  (apparently  on  behalf  of  defend- 
ant), but  defendant  contends  that  the  agent 
intended  to  route  the  shipment  over  the  Wa- 
bash, and  by  mistake  used  one  of  defendant's 
contract  blanka  Bnt  if  such  mistake  were 
made  it  was  not  a  mutual  mistake,  and  we 
bold  the  evidence  shows  beyond  question 
that  defendant  accepted  the  shipment,  en- 
tered into  a  contract  for  its  transportation 
to  Grant  City,  had  the  option  of  routing  It 
either  lia  St.  Joaepb  or  over  the  Wabash  via 


Darlington,  and  as  a  common  carrier  liaul- 
ed  the  car  from  Its  own  house  track  to  the 
connecting  track,  and  there  delivered  It  to 
the  Wabash.  In  other  words,  the  relation 
of  shipper  and  carrier  was  created  between 
plaintiff  and  defendant  for  through  trans- 
portation to  Grant  City,  and  the  latter 
became  responsible  for  the  destruction  of 
the  property  while  it  was  In  the  custody  of 
the  delivering  carrier  and  was  in  the  course 
of  transportation  under  the  terms  of  the  con- 
tract, which  provided  for  through  transporta* 
tlon. 

[2,  S]  In  Its  motion  In  arrest  of  judgment 
defendant,  for  the  first  time,  challenged  the 
sufficiency  of  the  petition  to  state  a  cause 
of  action.  The  ground  of  the  objection  is 
tliat  plaintiff  set  out  the  shipping  contract 
In  luec  verba  In  his  petition,  but  failed  to 
plead  its  legal  effect.  This  would  have  been 
good  ground  for  a  demurrer  to  the  petitioD, 
but  by  answering  to  the  merits  defendant 
waived  the  objection.  As  is .  well  said  by  tlie 
Supreme  Court  In  RelUy  v.  Cullen,  1S9  Mo. 
loc.  dt  829,  eo  S.  W.  127: 

"To  set  out  in  the  petition  In  hnc  verba  the 
contract  on  which  tlie  case  is  founded  is  to  plead 
the  evidence,  not  the  facts.  A  pleader  should  de- 
termine in  bis  own  mind  the  legal  effect  of  the 
written  contract  or  other  document  that  under- 
lies his  case,  and  plead  it  by  its  legal  effect  as 
he  understands  it,  and  as  be  purposes  to  main- 
tain it.  If  the  instrument  is  merely  copied  into 
the  petition,  it  leaves  uncertain  the  issue  intend- 
ed to  be  tendered,  depending  on  the  construction 
that  may  be  put  upon  it  at  the  trial.  Our  code 
pleading  furnishes  no  authority  for  such  nncer- 
tainty.  But  where,  as  in  this  case,  no  demurrer 
is  filed  and  no  objection  is  made  to  the  petition 
until  the  trial  is  on,  it  comes  too  late,  if,  by 
construing  the  petition  then  as  stating  what  the 
evidence  pleaded  tends  to  prove,  it  constitutes  a 
cause  of  action." 

[4,  E]  The  conrt  did  not  err  In  refusing  de- 
fendant's demurrer  to  the  evidence,  nor  do 
we  find  any  prejudicial  error  in  the  record 
except  the  following:  The  shipping  contract 
contained  the  agreement: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  being  the  bona 
fide  invoice  price,  if  any,  to  the  consignee  includ- 
ing the  freight  charges  if  prepaid  at  the  place 
and  time  of  shipment  under  the  bill  of  lading." 

In  substance  tills  was  an  agreement  that 
defendant  should  pay  the  actual  value  of 
the  property,  if  it  was  destroyed  during  the 
transportation  by  a  cause  for  which  the  car- 
rier would  be  liable,  but  that  the  rule  for 
ascertaining  such  actual  value  should  be  the 
bona  flde  cost  of  the  property  to  iflalntlff, 
the  consignee.  This  being  an  intrastate  ship- 
ment, we  look  to  our  own  laws  and  juridical 
policies  for  i)ertlnent  principles  and  rules, 
among  which  we  find  the  rule  that  a  stipu- 
lation In  a  written  contract  of  shipment, 
placing  a  limited  valuation  on  the  property 
shipped  In  case  of  Its  loss  by  the  default 
of  the  carrier,  wlien  not  made  In  considera- 
tion of  a  special  or  reduced  rate  of  Alp- 
ment^  is  not  finding  on  the  shipper,^ 
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V.  RaUroad,  157  Mo.  App.  4S6. 136  S.  W.  968, 
and  caaes  dted. 

But  the  sttpnlatlon  under  conBlderatlon 
recognizes  the  right  of  the  shipper  to  meas- 
ure hia  damages  In  such  case  hy  the  actnal 
▼alue  of  the  property,  and  therefore  can- 
not be  regarded  as  a  stipulation  for  a  lim- 
ited valuation.  The  parties  were  sul  juris, 
and  had  a  right  to  embrace  In  their  contract 
an  agreed  rule  for  the  ascertainment  of  the 
actual  value  of  the  property.  The  case  falls 
under  the  doctrine  of  the  decision  of  the  St. 
Louis  Court  of  Apiieals  In  Warehouse  Co. 
V.  RaUroad,  124  Mo.  App.  loc.  clt.  566,  102 
S.  W.  11.  It  was  error  to  allow  a  greater 
recovery  than  the  cost  of  the  fountain,  but 
this  may  be  cured  by  remittitur.  If  plain- 
tiff, within  10  days  from  the  flllng  of  this 
opinion,  shall  file  a  remittitur  of  $150  and  In- 
terest on  that  sum  from  date  of  the  Judg- 
ment, the  judgment  will  be  affirmed;  other- 
wise it  will  be  reversed,  and  the  cause  re- 
manded.   All  concur. 


OHANOB  y.  CITT  OF  ST.  JOSEPH. 
(No.  12153.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
Nov.  27.  1016.) 

1.  PiXADiita    •=>34(8)— Petition— CoNSTBUO- 
Tiow. 

A  petition,  not  demurred  to,  but  answered, 
will  be  construed  most  favorably  to  plaintiff, 
and,  if  a  constitutive  fact,  not  expressly  stat- 
ed, may  be  said  to  follow  as  a  necessary  implica- 
tion from  the  facts  alleged,  it  is  sufficient  to 
support  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  69 ;  Dec.  Dig.  <8=>34(3).] 

2.  PuiADiNO      «=»403(4)— Dkfkcts— PKTrnoH 

— CURK  BY  ANSWXB. 

It  is  a  defect  merely,  cured  by  answer,  for 
the  petition  for  injury  to  a  traveler,  alleging 
the  ending  of  a  street  at  a  precipitous  embank- 
ment, the  absence  of  a  barrier  or  guard,  and 
that  defendant  city  negligently  maintained  it 
without  guard,  to  fail  to  allege  notice  to  de- 
fendant of  absence  of  a  barricade. 

[Ed.  Note. — For  other  cases,  •  see  Pleading, 
Cent.  Dig.  {{  1344-1347;  Dec.  Dig.  <S=>403(4).] 

3.  Municipal      Corfobations      €=>764(1)— 
Dedicated  Stbkets— Duty  to  Keep  Safe. 

The  grading  by  a  city  of  a  dedicated  and 
publicly  used  street  constitutes  an  assumption 
of  control  and  invitation  to  use  it  as  a  street, 
which  it  is  bound  to  keep  reasonably  safe  for 
travel. 

[Ed.  Note. — For  other  cases,  see  Municipal 
C!orporations,  Cent.  Dig.  g§  1616,  1619,  1620; 
Dec.  Dig.  «=»764(1).] 

4.  Municipal        Cobpobations        «=i»796  — 
Stheets  Ending  at  Pbeoifice— Babbiebs. 

It  is  a  city's  duty  to  maintain  a  barrier 
across  a  street,  where  it  ends  abruptly  at  a  pre- 
cipitous bank. 

[Ed.    Note.— For   other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  1655;  Dec.  Dig.  «=> 
700.1 
6.  Municipal  Cobpobations  «=>807(1)— In- 

JUBT  TO   TbaVELEB— CONTBIBUTOBY    NeOLI- 

OENCE— Use  of  Streets. 
Contributory  negligence  of  a  traveler,   in- 
jured through  a  defect  in  a  street,  cannot  be 


j  predicated  on  the  fact  that  br  going  onto  such 

street  be  bad  deviated  from  his  direct  route. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1679;  Dec.  Dig.  «=> 
807(1).] 

6.  MlTNICIPAL  (JOBPOBATIONS  €i=»804— IWJXTBT 
TO  TBAVELBB— CoNTBIBUTOBY  NEOUOENCK 
— ^DbUNKEN  NESS. 

A  traveler,  injured  through  a  defect  in  a 
street,  will  not  be  held  guilty  of  contributory 
negligence  as  matter  of  law,  because  drunk;  but 
his  conduct  is  to  be  judged  by  the  rule  of  care 
exacted  of  an  ordinarily  careful  and  prudent 
sober  person  in  his  situation. 
.  [Ed.  Note. — For  other  cases,  see  Municipal 
Ckjrporations,  Cent  Dig.  {J  1674-1076;  Dec, 
Dig.  <S=>804.J 

7.  MtTNioiPAL  Cobpobations  €=»805(7) — In- 
JUBY  TO  Tbaveleb— Contbibutoby  Nequ- 
obncb. 

As  regards  contributory  negligence  of  a 
traveler,  injured  where  a  street  ended  at  a 
precepice,  presence  of  a  house  in  the  street  was 
not  an  indubitable  warning  of  its  ending;  the 
condition  of  lights  being  such  that  it  might  be 
inferred  that  the  house  was  being  moved,  and 
the  street  at  the  side  of  the  house  being  ap- 
parently open, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §S  1678,  1682;  Dec. 
Dig.  <S=>805(7).] 

Ai^eal  from  Clrcnit  Court,  Buchanan 
County;    Chas.  H.  Mayer,  Judge. 

Action  by  Frances  Chance  against  the  City 
of  St.  Joseph.  Judgment  for  plalntUf,  and 
defendant  appeals.    Affirmed. 

Charles  Xj.  Faust,  Caty  Ck>un8elor,  and  Mer- 
rill E.  Otis,  First  Asst  City  Counselor,  both 
of  St  Joseph,  for  appellant  Duvall  &  Boyd 
and  Mytton  &  Parklnscn,  all  of  St  Joseph, 
for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of 
Henry  Chance,  deceased,  sued  to  recover 
damages  for  the  death  of  her  husband,  which 
she  alleges  was  caused  by  negligence  of  de- 
fendant In  falling  to  maintain  a  barricade 
across  the  end  of  a  public  street,  which  end- 
ed at  the  crest  of  a  precipitous  declivity. 
The  petition  alleges: 

"That  at  all  the  times  herein  mentioned  El- 
wood  street  and  Belmont  street  were  public 
thoroughfares  and  streets  running  north  and 
south  and  paralleling  each  other  in  the  city  of 
St  Joseph,  with  no  other  street  running  north 
and  south  between  them;  that  at  all  the  times 
herein  mentioned  Pouliu  street  was  a  publi< 
thoroughfare  and  street  running;  east  and  west 
in  the  city  of  St  Joseph,  and  intersecting  £U- 
wood  and  Belmont  street ;  that  on  the  11th  day 
of  January,  1913,  Henry  Chance,  deceased, 
while  in  the  exercise  of  ordinary  care  was  driv- 
ing west  on  Poulin  street,  between  Elwood  and 
Belmont  streets,  and  was  precipitated  over  a 
high  bluff  to  the  ground  beneath  as  he  drovp 
west  in  Poulin  street,  west  of  Elwood  street 
and  cast  of  Belmont  street:  that  he  was  pre- 
riliitnted  over  said  high  bluff  to  the  ground 
beneath  on  account  of  and  bv  reason  of  the 
negligence  of  the  defendant  city  in  maintain- 
ing said  street  thrown  open  by  the  city  for 
travel  by  the  public,  in  a  dangerous  and  unsafe 
condition,  in  that  said  street  was  maintained 
so  that  the  roaHway  thereof  in  .traveling  west 
on  said  street  between  Elwood  and  Belmont 
streets  led  to  a  precipitous  embankment  which 
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rendered  aald  rtreet  dangerous  and  unaafe  for 
pedeetriana  and  persMta  driviog  thereon,  and 
«areleaBly  and  nqlixentlr  maintained  said 
atreet  in  said  condition,  without  any  suarda 
«r  rails  or  barriera,  or  notice  or  warning  of  any 
kind  or' character,  to  notify  the  public  of  the 
existence  of  said  predpitous  embankment  on 
said  street,"  etc.  ' 

Tbe  answer  is  a  general  denial  and  a  plea 
of  contritnitory  negligence.  A  trial  in  the 
-circuit  court  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $6,000,  and 
'defendant  appealed. 

The  injury  wbldi  resulted  in  the  death  of 
plalntlfrs  hoaband  occurred  near  10  o'clock 
in  the  evening  of  January  11,  1913,  at  the 
west  end  of  Poulin  street,  in  St.  Joseph. 
That  street  runs  east  and  west,  is  50  feet 
wide,  and  is  in  Bellevne  addition,  wliich 
was  platted  In  1868.  Going  west  from  Pros- 
pect avenue,  which  runs  north  and  south 
along  the  base  of  a  river  bluff,  it  runs  800 
feet  or  more  np  the  east  side  of  the  bluff  and 
ends  at  the  summit,  being  intersected  in 
turn  I>y  Bellevue  and  Blwood  streets.  The 
distance  from  the  west  line  of  Elwood  to  tlie 
end  of  Poulin  Is  not  to  exceed  150  feet. 
TBere  is  a  residence  on  the  northwest  cor- 
ner of  Poulin  and  BSwood,  and  a  small 
dwelling  house  tn  the  middle  of  Poulin,  at 
the  end  of  tliat  street  That  house  was 
built  many  years  ago,  with  the  permission 
of  the  city  and  after  the  grading  of  Poulin 
street,  wlilch  was  done  25  or  30  years  before 
the  date  of  the  injury.  The  distance  from 
the  sooth  side  of  the  house  to  a  ditch  near 
the  south  line  of  Poulin  street  was  10  or  12 
feet,  and  there  was  a  covered  cistern  in  this 
Qiace.  The  evidence  of  plaintiff  tends  to 
show  tbere  was  some  travel  on  the  street  by 
delivery  wagons  and  by  others  who  drove 
to  the  end  of  the  street  and  turned  back  in 
front  of  the  house.  No  one  could  drive  past 
the  house  without  going  over  the  bluff,  since 
the  declivKy  began  immediately  at  its  rear. 
There  had  been  a  fence  from  the  house  to  the 
south  line  of  the  street,  but  it  had  disap- 
peared, and  there  was  nothing  to  prevent  a 
horse  and  wagon  from  passing  on  the  south 
side  of  the  house  to  the  edge  of  the  bank 
which  formed  the  west  side  of  the  bluff. 

Cliance  lived  in  the  "French  Bottoms" 
northwest  of  the  city,  and  in  going  to  and 
froffi  the  city  usually  drove  along  Prospect 
avenue,  the  main  traveled  way.  He  had 
been  in  the  city  during  the  day,  had  visited 
a  number  of  dramshops,  and  the  evidence 
strcmgly  tends  to  support  the  conclusion  that, 
it  not  intoxicated,  he  was,  to  some  extent, 
under  the  influence  of  liquor.  In  going  home 
he  approached  Prospect  avenue  from  the 
east  on  Poulin  street,  and  instead  of  turn- 
ing north  on  Prospect,  as  he  should  have 
done,  continued  west  up  the  hill,  and,  when 
he  readied  the  honae  in  the  street,  drove 
around  the  south  side,  over  the  cistern  cover 
which  was  level  with  the  surface,  and  to 
ana  orer  .tbe  edge  of  the  bank.    The  next 


morning  he  was  found  unconsdons  at  the 
foot  of  the  bank,  and  two  days  later  he  died. 

His  course  up  Poulin  street  and  past  the 
housfe  was  traced  in  the  snow,  which  had 
freshly  fallen  and  which  concealed  the  cis- 
tern cover  and  the  fact  that  all  travel  on 
that  street  ended  In  front  of  tlie  house.  The 
night  was  clear,  but  there  was  no  moon- 
light, and  DO  street  lights  were  in  that  vicin- 
ity. Tbe  house  in  the  street  was  about  17 
feet  wide  and  11  or  12  feet  deep.  Its  build- 
er, introduced  as  a  witness  by  plaintiff,  tes- 
tified that,  more  than  16  years  before,  he 
built  it  with  permission  of  the  board  of  pub- 
lic works,  on  condition  that  he  build  a  fence 
from  the  house  to  tlie  south  side  of  the  street 
as  a  iMirricade  to  keep  travelers  from  going 
to  the  edge  of  the  bank ;  but,  as  stated,  this 
fence  had  long  since  disappeared. 

(1, 2]  Counsel  for  defendant  attack  tbe  pe- 
tition on  the  ground  that  its  omission  of  an 
allegation  that  defendant  had  either  actual 
or  constructive  notice  of  the  absence  of  a 
barricade  at  the  end  of  the  street  constitutes 
a  complete  failure  to  state  a  cause  of  action, 
which  subjects  the  petition  to  attack  at  any 
stage  of  the  case,  regardless  of  the  fact  that 
defendant  offered  no  demurrer,  but  filed  an 
answer  to  the  merlta  Where  tbe  petition  is 
not  assailed  by  demurrer,  and  the  defendant 
answers,  the  rule  is  to  construe  its  allega- 
tions most  favorably  to  the  plaintiff,  and,  if 
a  constitutive  fact  is  not  expressly  stated, 
but  may  be  said  to  follow  ^  a  necessary  Im- 
plication from  the  facts  alleged,  the  petition 
will  not  be  held  insufficient  to  support  a 
verdict  For  the  reasons  stated  by  the  Su- 
preme Court  in  the  similar  case  of  Hurst  v. 
City,'  96  Ho.  loc.  dt  172,  9  S.  W.  631,  and  by 
this  court  in  Wilson  v.  aty,  139  Mo.  App. 
loc  dt  560,  123  &  W.  606,  we  regard  the 
petition  as  merely  defective,  and  bold  tliat 
the  defect  was  cured  by  answer. 

[3]  Next  it  is  contended  that  the  Jury 
should  have  been  directed  to  return  a  verdict 
for  defendant  We  think  the  evidence  of 
plaintiff  shows  that  Poulin  street,  between 
EUwood  street  and  the  edge  of  the  dedlvity, 
was  a  public  street  over  which  defendant 
hail  assumed  and  exercised  control.  WUle 
the  platting  and  dedication  of  a  street  fol- 
lowed by  public  use  of  such  platted  street 
as  a  thoroughfare,  will  not  alone  give  it  the 
character  of  a  street  nor  cast  upon  the  dty 
the  duty  to  keep  it  in  repair  (DoMmend  ▼. 
City,  166  Mo.  loc.  dt  73,  56  S.  W.  902,  61 
Ll  R.  a.  170;  Cnrran  v.  City,  264  Mo.  loa 
dt  669,  175  S.  W.  6S4;  Baldwin  v.  aty,  141 
Mo.  loc.  dt  212,  42  S.  W.  717;  Atkinson  v. 
City,  183  Mo.  App.  loc.  dt  6,  112  S.  W.  1022) 
the  grading  of  such  dedicated  and  publicly 
used  street  by  tbe  dty  will  constitute  an  as- 
sumption of  control  and  an  invitation  to  the 
public  to  use  the  street  as  one  which  the  dty 
is  duty  bound  to  keep  In  a  reasonably  safe 
condition  for  travel  (Atkinson  v.  City,  supra; 
£37  T.  St  Louis,  181  Ma  723.  81  S.  W^ 
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Rnppenthal  t.  St  Louis,  190  Mo.  213,  88  S. 
W.  612). 

[4]  Plaintiff  sustained  her  bvrden  of  show- 
ing that  Foulin  street  was  a  public  street  to 
the  edge  of  the  bank,  and  the  next  Question 
for  our  consideration  relates  to  the  duty,  if 
any,  of  the  city  to  maintain  a  barricade  at 
the  end  of  the  street  to  prevent  onwary  trav- 
elers from  driving  over  the  predpitons  bank. 
Municipalities  are  not  required  to  fence  pub- 
lic streets  to  prevent  travelers  from  stray- 
ing outside  them,  nor  to  mark  their  limits, 
but  are  required  to  erect  and  mslTitaiTi  suit^ 
able  I)arriers  where  there  are  dangerous 
places,  which,  without  such  protection  would 
render  the  street  unsafe  and  dangerous  to- 
travel.  The  question  in  each  case  is  whether 
a  barricade  is  needed  to  make  the  Iiighway 
reasonably  safe  and  convenient  to  travelers 
who  are  themselves  in  the  exercise  of  rea- 
sonable care.  Iiogan  v.  New  Bedford,  157 
Mass.  534,  32  N.  E.  010;  Ballentine  v.  Kan- 
sas City,  126  Mo.  App.  130,  103  S.  W»  664; 
Wiggin  V.  St  Louis,  135  Mo.  668,  37  S.  W. 
528.    It  is  held  in  the  last  case  cited  that: 

"A  street,  which  has  a  deep,  unprotected  ex- 
cavation extending  from  an  adjacent  lot  to  its 
margin,  is  not  in  a  reasonably  safe  condition 
for  travel.  If  the  excavation  rendered  travel 
on  the  street  dangerous,  it  was  as  much  the 
dutr  of  the  city  to  protect  the  public  against 
sucn  dangers  as  it  would  have  been  Iiad  t£e  ex- 
cavation been  in  the  street  itself." 

ESven  more  apparent  and  certain  Is  the 
duty  of  maintaining  a  barrier  across  a  public 
street,  where  it  Abruptly  ends  at  the  very 
edge  of  a  predplce.  Defendant  seems  to 
have  recognized  its  duty  to  barricade  the  end 
of  Poulln  street  when  it  permitted  a  small 
house  to  be  built  In  the  street  at  the  edge 
of  the  declivity,  on  condition  that  the  build- 
er put  up  a  fence  which,  with  the  house, 
would  interpose  a  complete  barrier  to  the 
further  progress  of  travelers.  The  primary 
duty  of  maintaining  that  barrier  rested  up- 
on defendant  and  the  evidence  of  plaintiff 
shows  that  defendant  was  remiss  in  the  per- 
formance of  tlut  duty  when  it  allowed  a 
substantial  part  of  the  barrier,  vix.  the 
fence,  to  be  destroyed,  thus  leaving  an  In- 
viting trap  exposed  for  the  unwary  or  aeg- 
ligent  traveler  to  fall  into. 

[6,  6]  There  can  be  no  reasonable  question 
that  the  evidence  of  plaintiff  makes  out  a 
case  of  negligence  against  the  dty,  and  the 
most  serious  questions  for  our  determina- 
tion relate  to  the  issue  of  contributory  neg- 
ligence. No  such  negligence  should  be  predi- 
cated of  the  fact  that  Chance  deviated  from 
his  usual  course  of  travel  and  drove  west- 
ward up  the  Iiill  on  a  street  which  could 
not  be  used  as  a  route  homeward  and  with 
which  he  was  unfamiliar.  He  had  a  right 
to  drive  cm  any  public  street,  and  his  motive 
or  purpose  in  selecting  any  course  of  travel 
was  his  own  business.  People  use  the  streets 
for  purposes  of  exercise,  recreation,  or  mere 
curiosity,  and  a  traveler  cannot  be  pr<mounced 


negligent  for  having  no  serious  reason  for 
using  a  particular  street  Nor  dees  the  fact 
that  Chance  was  under  the  influence  of  intox- 
icants compel  us  to  hold  that  he  was  guilty 
in  law  of  negligence.  Drunk  or  sober,  be 
had  a  right  to  drive  to  the  eud  of  that  street 
U  he  chose.  The  question  of  whether  or  not 
he  was  negligent  in  attempting  to  drive 
through  the  apparently  open  course  in  the- 
street  south  of  the  house  is  to  be  solved  by 
the  application  to  his  conduct  of  the  rule  of 
care  which  the  law  would  exact  of  an  or- 
dinarily careful  and  prudent  sober  person 
in  his  situation.  If  the  Jury  were  entitled  to 
infer  from  all  the  facts  and  circumstances 
of  that  situation  that  a  sober  person,  wtiUe 
in  the  exercise  of  reasonable  care,  would 
or  might  have  done  as  he  did,  the  question  of 
contributory  negligence  becomes  resolved  in- 
to an  issue  of  fact  for  the  Jury  to  determine, 
and  tlie  court  did  not  err  In  orecmllng  the 
demurrer  to  the  evidence.    . 

[7]  The  presence  of  the  honse  in  the  street 
was  not,  of  itself,  an  Indubitable  warning 
that  it  marked  the  end  of  the  public  thor- 
oughfare. The  conditions  of  Ught  and  visi- 
bility of  objects  were  such  that  a  traveler 
well  might  have  inferred  that  the  house  was 
being  moved  along  the  street  and  was  a  mere 
temporary  obstruction.  The  apparently  open 
street  south  of  the  house  might  easily  have 
been  accepted  as  an  invitation  to  proceed, 
and  as  an  assurance  tliat  no  deadly  peril 
lurked  in  the  way.  Clearly  the  issue  of  c<»i- 
tributory  negligence  was  one  of  fact  for  the 
Jury  to  solve.  The  point  of  a  lack  of  proof 
of  a  causal  connection  between  the  negligence 
of  defendant  and  the  injury  is  obrionsly  not 
well  taken  and  will  not  be  discussed.  The 
court  did  not  err  in  refusing  the  request  of 
defendant  for  a  peremptory  Instruction. 

Instruction  O,  asked  by  defendant  was 
properly  refused. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  afBrmed.    All  concur. 


ZIMMERMAN  v.  PRTOR  et  aL    (No.  12164.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 
27,  1916.) 

1.  Mabteb  JLITD  Sebvant  ^=»258(19)  —  Action 

FOB  iNJTJBT— SumciKNCT  OF  PETITION— Du- 
TT    TO    INEXFEBIENCED    SXBVANT. 

A  petition  alleging  that  defendant,  by  its 
foreman  under  whom  plaintiff  was  working,  or- 
dered plaintiff  to  carry  away  old  floor  boards 
taken  ap  from  a  box  car  recently  used  in  carry- 
ing cement,  that  the  wind  was  blowing,  and  that 
loose  cement  from  the  boards,  etc.,  was  blown  In- 
to plaintiff's  eye,  causing  its  loss,  that  plaintiff 
by  reason  of  bis  youth  and  inexperience  did  not 
know  of  the  injurious  effect  of  cement  on  the  eye 
and  could  not  appreciate  the  danger  therefrom, 
and  that  the  foreman  neglected  to  warn  him  of 
the  danger  or  to  caution  bim  to  avoid  injury,  not 
attacked  by  demurrer,  and  in  view  of  the  liberal 
rule  of  construction  applicable  in  anch  ca8e« 
sufficiently  pleaded  the  constitutive  facts  as  to 
defendant's  knowledge  of  the  presence  of  the  ce- 
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ment  and  iti  dangBrooB  chanetar  and  of  plain- 
tiff's youth  and  inexperience. 

[Ed.  Nota.— E^or  other  eaaes,  tea  Master  and 
S«rvant,  Gent.  Dig.  i  834:  Dec.  Di«.  «=> 
258(19).I 

2.  Pleadino  «=»406(3)  —  Difkct  Cubed  by 
ArrswEB. 

Any  defects  in  such  petition  in  snch  respects 
were  mere  irretnilaritiea,  which  were  cured  by 
the  defendant's  answer  to  the  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  1368;    Dec.  Dig.  «=>406(3).] 

3.  Masteb  ai«d  Skhvaut  €=3265(11)— Action 

FOB  InJTTBY  —  BTJHDEW  of  PbOOV  —  DUTT  TO 
InEXPESIENCKD  SeBVANT. 

Under  such  petition,  plaintiff  had  the  burden 
of  proving  the  facta  as  to  the  master'a  knowledge 
of  the  dangerous  character  of  his  work,  and  of 
his  youth  and  inexperience,  alleged  as  a  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  896;  Dec.  Dig.  «S9 
265(11}.] 

4.  Uasteb  ard  Bkbtaht  «=>276(2)— OAtrsx  of 

iNJXniT— SUFFICIBIfOT  OF  EVIDENCK. 

Elvidence  in  a  minor  servant's  action  for  In- 
jury, held  to  point  with  certainty  to  the  poison- 
ing of  his  eye  by  the  blowing  into  it  of  cement 
dnst  rising  from  boards  from  the  floor  of  a  car, 
which  boards  he  was  directed  to  take  away. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  051,  959 ;  Dec  Dig.  «=> 
276(2).] 

5.  Uabtkh  and  Sebtant  4=»286(1>— Cause  of 
Iwjubt— QiTESTiow  fob  Jcrt. 

In  such  action  the  contradictory  evidence  of 
the  defendant,  that  the  injury  resulted  from  a 
germ  infection,  merdy  raised  an  issue  of  fact 
for  the  jury,  and  did  not  destroy  or  impair  the 
probative  effect  of  plaintiff's  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  1008;  Dee.  Dig.  «=> 
285(1).] 

6.  Masteb  and  Sebvant  «=3l68(4)  —  Action 
fob  Injttbt  —  Defenses  —  Mibbbfbebbnta- 
Tioii  or  AOE. 

That  a  minor  servant  misrepresented  his  age 
to  obtain  employment  would  not  estop  him  from 
showing  that  he  was  young  and  inexperienced  as 
to  dangers  arising  in  the  employment,  since  it 
is  the  Inexperience  of  a  servant  and  his  couse- 
qnent  ignorance  presumed  therefrom  which  plac- 
es the  duty  upon  the  master  of  warning  him  of 
the  existence  of  dangers  of  which  he  would  oth- 
erwise have  no  knowledge. 

[Ed.  Note. — For  other  casea,  see  Master  and 
Servant,  Cent  Dig.  {  816 ;  Dec.  Dig.  «=>153(4).] 

7.  Mastkx  and  Skbvart  «s9286(41)— Action 
fob  Injttbt — Question  fob-  Jubt— Mibbef- 
sesentation  of  Aoe. 

Misrepresentation  of  age  should  be  treated 
only  as  a  circnmstanoe  for  the  jury  on  the  ques- 
tion whether  the  master  had  exercised  reasonable 
care  in  not  warning  the  servant  of  the  presence 
of  a  danger  which  would  be  unknown  to  an  in- 
experienced servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1046-1048;  Dee.  Dig. 
*s>286(41).] 

&  Masteb  and  Sebtant  «=9286(25)— Injubt— 
Masixb'b  Knowlbdok— Danqeb  to  Tnezfk- 
BiENCKO  Sebtant— Question  fob  Jubt. 
In  a  minor  servant's  action  for  the  destruc- 
tion of  his  eye  from  cement  dust  blown  into  it 
frcoa  boards  taken  from  a  car,  Aald,  on  the  evi- 
dencei,  that  the  master's  actual  or  constructive 
knowledge  of  the  presence  and  character  of  ce- 
ment on  the  boards  and  of  the  special  danger 


to  the  servant  by  reason  of  Us  Inexperience  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1030;  Dec.  Dig.  «=» 
286(25).] 

Appeal  from  Circuit  Cooit,  Bandolpb 
County;  A.  H.  Waller,  Judge. 
"Not  to  be  officially  published." 
Action  by  Dewey  Zimmerman,  a  minor, 
by  Alice  Zimmerman,  next  friend,  against  EL 
B.  Pryor  and  another,  receivers  of  the  Wa- 
bash Railway  Company  and  the  Wabasb 
Railway  Company.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

J.  L.  Minnia,  Oen.  Counsel,  and  N.  S. 
Brown,  both  of  St  Louis,  and  Phillips  & 
Phillips,  of  Moberly,  for  appellants.  E.  O. 
Doyle,  of  Moberly,  for  respondent. 

JOHNSON,  J.  This  is  a  master  and  serv- 
ant case.  At  the  time  of  bis  injury  plaintiff 
the  servant,  was  17  years  old,  and  had  been 
employed  4  months  as  a  common  laborer  by 
the  defendant  recelTers  at  the  yards  of  the 
Wabasb  Railway  Company  in  Moberly.  On 
a  bot,  windy  day  be  was  engaged  In  carry- 
ing away  boards  which  were  torn  from  tbe 
floor  of  a  box  car  being  repaired  and  were 
thrown  out  to  one  side.  The  car  bad  car- 
ried cement,  and.  tbe  floor  was  coTered  with 
cement  dust  which  was  blown  about  from 
the  boards  when  they  were  thrown  out  Tbe 
eTldence  of  plaintiff  tends  to  show  that  par- 
ticles of  cement  dust  were  blown  into  bis 
eye ;  that  sucb  dust  is  a  caustic  poison  which 
is  Tery  injurious  and  dangerous  to  tbe  eye; 
that  owing  to  bis  youth  and  inexperience  be 
did  not  know  of  this  injurious  property  and 
Its  dangers;  that  defendant  bad  or  should 
baTe  had  such  knowledge,  as  well  as  knowl- 
edge of  bis  inexperience  and  ignorance ;  and 
that  defendant  negligently  ordered  bim  to 
work  in  that  place  without  warning  him  of 
such  special  danger  and  hazard.  There  was 
a  Terdict  and  Judgment  for  plaintiff,  and  de- 
fendant appealed. 

[1-3]  The  petition  alleges; 
"That  defendants  owed  plaintiff  the  duty  to 
furnish  him  a  reasonably  safe  place  to  perform 
the  labor  required  of  bun,  and  to  exercise  due 
care  at  all  times  to  keep  and  maintain  such 
place  in  a  reasonably  safe  condition  and  further 
duty  to  warn  plaintiff  of  any  danger  or  risk  con- 
nected wltb  such  place,  or  the  labor  to  be  per- 
formed that  was  not  known  or  appreciated  by 
plaintiff  on  account  of  bis  youth  and  inexperi- 
ence, when  such  danger  or  risk  was  known  to 
defendants  or  by  the  exercise  of  ordinary  care 
could  and  should  have  been  Icnown;  that  not- 
withstanding the  duties  owing  plaintiff  by  de- 
fendants, and  plaintiff's  youth  and  inexperience, 
obvious,  defendants,  by  their  boss  or  foreman, 
under  whom  plaintiff  was  working,  ordered  and 
directed  plaintiff  to  carry  away  old  floor  boards 
which  defendants,  by  their  agents  and  servants, 
at  the  time,  were  taking  up  from  a  box  car 
and  throwing  from  the  door  to  the  side  of  the 
car,  which  car  had  recently  beeii  used  by  the  de- 
fendants in  transporting  cement,  large  quantities 
of  which  had  been  left  on  the  floor,  covering  the 
boards  which  were  being  torn  up  and  which 
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idaintiff  was  required  to  remoTe;  that  at  the 
time  the  wind  was  blowing  and  the  loose  cement 
came  from  the  door  and  from  the  boards  and 
covered  and  surrounded  plaintiff  when  he  ap- 
proached the  car  to  get  the  planks,  and  that 
while  plaintiff  was  so  engaged  and  wbUe  in  the 
act  of  picking  op  tke  planks  or  boards  at  the 
door  of  said  car,  large  quantities  of  the  said  ce- 
ment were  blown  or  thrown  into  plaintiff's  eye, 
which  so  poisoned  and  Injured  plaintiff's  right 
eye  as  to  form  or  produce  an  ulcer  thereon  which 
totally  destroyed  the  sight  thereof;  that  said  ce- 
ment was  poisonous  and  destructive  to  plaintiff's 
eye,  and  plaintiff,  by  reason  of  his  youth  and  in- 
experience, was  unacquainted  with  the  dangerous 
and  injurious  effect  of  the  cement  upon  and  to 
the  eye  and  could  not  and  did  not  appreciate 
the  danger  therefrom :  and  that  the  boss  or  fore- 
man in  charge  of  said  work  and  with  authority 
to  order  or  direct  plaintiff,  failed  and  neglected 
to  warn  plaintiff  of  the  danger  to  which  he  was 
exposed  or  to  caution  or  instruct  him  in  any 
manner  to  avoid  the  sameL  Plaintiff  says  that 
through  the  carelessness  and  negligence  of  de- 
fendants in  failing  to  perform  their  duties  as 
hereinabove  set  out,  plaintiff  has  sustained  last- 
ing and  permanent  injuries  in  the  loss  of  his 
right  eye,"  etc 

The  answer  Is  a  general  denial  and  a  plea 
of  contributory  negligence.  C!ounsel  for  de- 
fendants attack  the  petition  on  the  grounds 
that  it  is  fatally  defective:  First,  for  not 
alleging  that  defendants  knew,  or  might  have 
known,  of  the  pKsence  of  cement  or  Its 
dangerous  character;  and,  second,  for  not 
alleging  that  defendants  knew  of  the  youth, 
lnex];)erlence,  and  lack  of  knowledge  of  plain- 
tUC.  The  burden  is  upon  plaintiff  to  plead 
and  prove  these 'facts  as  elements  of  his  al- 
leged cause  of  action.  Wilks  v.  Railroad,  159 
Mo.  App,  711,  141  S.  W.  910;  Ful wider  v. 
OasUgbt  &  Power  Co.,  216  Mo.  loc.  dt.  587, 
116  S.  W.  608;  Current  v.  HaUway,  86  Mo. 
62;  Mueller  v.  Shoe  Co^  109  Mo.  App.  506, 
84  S.  W.  1010:  Kelley  ▼.  RoUroad,  105  Mo. 
App.  866,  79  S.  W.  078;  Glasscock  v.  Dry 
Goods  Co.,  106  Mo.  App.  667,  80  S.  W.  364; 
Hester  v.  Dold  Packing  Co.,  84  Mo.  App.  461. 
But  by  applying  the  liberal  rule  of  construc- 
tion which  must  be  applied  to  a  petition  not 
attacked  by  demurrer,  we  hold  that  the  con- 
stitutive facts  under  consideration  are  suffi- 
ciently pleaded,  and  that  the  defects  pointed 
out  by  defendants  are  mere  irregularities 
which  were  cured  by  defendants'  answer  to 
the  merits. 

[4]  Next  it  is  argued  by  defendants  that 
the  evidence  leaves  the  cause  of  the  alleged 
injury  in  the  field  of  conjecture  and  specu- 
lation, and  they  invoke  the  well-settled  rule 
that  where  the  evidence  of  plaintiff  fails  to 
point  with  certainty  to  the  pleaded  act  of 
negligence  as  the  proximate  cause  of  the  In- 
jury, the  plaintiff  should  be  held  to  have 
failed  in  his  proof.  The  facta  and  drcum- 
Btances  disclosed  by  the  evidence  of  plaintiff 
we  find  do  point  with  certainty  to  the  p<rf- 
sonlng  of  his  eye  by  the  blowing  into  It  of 


a  poisonous  ceaieat  dnst  arising  from  the 
boards  thrown  out  of  the  car. 

[i]  The  evidence  of  defendants  oontradlcts 
this  Inference  and  tends  to  show  that  the 
injury  resulted  from  a  genu  infection,  but 
such  evidence  merely  raised  an  issue  of  fact 
for  the  Jury  to  determine,  and  did  not  de- 
stroy or  impair  the  probative  character  of 
plaintiff's  evidence. 

[8-8]  Finally  it  is  argued  that  the  evi- 
dence fftiled  to  show  that  def&dants  had 
knowledge,  actual  or  constructive,  of  the 
presence  and  character  of  the  special  dan- 
ger or  of  the  youth  and  Inexperience  of 
plaintiff. 

It  was  a  mle  of  defendants  not  to  hire  la- 
borers who  were  under  21  years  of  age,  and 
plaintiff  falsely  stated  liis  age  to  obtain  em- 
ployment The  mere  fact  that  he  misrepre- 
sented his  age  would  not  estc^  him  from 
showing  that  he  was  young  and  inexperi- 
enced, and  should  be  treated  as  only  a  cir- 
cumstance the  jury  might  consider  in  solv- 
ing the  question  of  whether  or  not  defend- 
ants liad  exercised  reasonable  care  in  not 
warning  him  of  the  presence  of  a  danger 
which  would  be  unknown  to  an  inexperi- 
enced laborer.  Wilks  v.  Railroad,  169  Mo. 
App.  loc.  cit  724,  141  S.  W.  910.  It  is  the 
inexperience  of  a  laborer  and  his  consequent 
ignorance  which  should  be  presumed  there- 
from that  places  the  duty  on  the  master  of 
warning  him  of  the  existence  of  dangers  of 
which  the  inexperienced  would  not  be  aware. 
Thompson  on  Negligence,  H  4055,  4056; 
Omans  v.  Packing  Co.,  161  Mo.  App.  557,  132^ 
S.  W.  283;  Cunningham  ▼.  Railroad,  16& 
Mo.  App.  617,  137  S.  W.  600;  Reickert  v. 
Packing  Co.,  136  Mo.  App.  666,  U8  S.  W. 
626;  Seals  y.  Whitney,  130  Ma  App.  412, 
110  S.  W.  86;  Gummerson  v.  Bolt  &  Nut  Co., 
186  Mo.  App,  7,  171  S.  W.  959. 

Lime  and  cement  which  contain  a  canstlC' 
poison  of  particular  malignance  to  the  tis- 
sue and  structure  of  the  eye  are  commodi- 
ties carried  by  railroads  so  frequently  and 
in  such  quantities  tliat  their  Injurious  prop- 
erties must  have  been  known  to  defendants. 
In  the  performance  of  the  duty  of  master- 
ship to  exercise  reasonable  care  to  provide 
plaintiff  a  reasonably  safe  place  in  which  to- 
work,  the  Jury  were  entitled  to  infer  tliat 
defendants  should  have  known  that  the 
boards  were  covered  with  the  poisonoua  dust, 
and  that  to  set  an  inexperienced  laborer  to 
work  where  dust  from  them  would  be  thrown 
or  blown  into  his  eyes  added  a  very  serious 
danger  to  the  natural  hazards  of  his  service. 

Not  to  warn  him  of  such  danger  was  an 
act  of  negligence  for  the  consequences  of 
which  the  master  should  be  held  responsible^ 
The  court  did  not  err  in  overruling  the  de> 
murrer  to  the  evidence. 

The  Judgment  is  affirmed.    Ail  ooncuz. 
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PENTER  ▼.  BITTER.    (Na  1926.) 

(SpriiiKfield  Court  of  Appeals.    Missouri.    Not. 

20, 1916.    Rebearine  Denied 

Dec.  21,  1916.) 

L  Dakaqis  «=»217— Loss  or  Doe— Iirsnuo- 

noNS. 
Where  in  an  action  for  the  valoe  of  a  dog 
killed,  after  snit  brontrbt,  and  while  in  defend- 
ant's possession  after  a  demand  by  plaintiff,  the 
owner  thereof,  bad  been  refused,  tne  eridence 
did  not  show  that  defendant  claimed-  that  he 
was  holding  the  dog  as  bailee,  or  becanse  he 
felt  himselT  acconntable  to  the  person  who  left 
the  dog  in  his  care,  but  gaye  as  the  only  rea- 
son for  his  refusal  that  he  was  not  satisfied 
that  plaintiff  owned  the  dog,  the  court  properly 
instmcted  the  JniT  that,  if  they  found  for  plain- 
tiff, they  Bhoiud  assess  the  value  of  the  dog 
at  its  fair  market  value  at  the  time  suit  was 
brought. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  666-669;    Dec.  Dig.  «=>217.] 

2.  AirncAiA  «=s>100(|9)— AonoR  ros  Daicagkb 

— Ikstbuotiohs. 
In  such  case  the  court  properly  refused  to 
instruct  that  if  the  dog  came  into  defendant's 
possesion  by  coming  onto  his  premises  by  its 
own  volition,  or  being  brought  there  by  some 
person  other  than  defendant,  and  was  while 
ip  bis  possession  injured  so  as  to  render  it  of 
no  market  value,  plaintiff  could  not  recover; 
the  law  being  that,  if  the  dog  vnlnntarily  came 
to  defendant  B  premises  and  defendant  was  not 
a  bailee,  his  refusal  to  give  it  up  on  demand 
of  .the  real  owner  made  him  liable. 

rE^  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  |  385 ;    Dec.  Dig.  iSrslOOO).] 

8.  Baiuoert  «s>11— LiABiLmr  of  Bajueb— 

NEOUoxncB. 
Hie  unlawful  tortious  possession  by  a  bailee 
renders  bim  liable  for  injury  or  loss,  regard- 
less of  negligence  on  his  part. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  H  83-36;  Dec.  Dig.  «=»11.] 

Appeal  from  (Srcnlt  Conrt,  Oreene  Coun- 
ty: Ctay  D.  Klrby,  Judge. 

Action  by  J.  C.  Penter  against  Dave  lUt- 
ter.  From  Jadgment  tot  plaintiff,  defendant 
appeals.    AfBrmed. 

HamUn,  ColUns  &  Hamlin,  of  Springfield, 
for  appellant.  Moon  &  Moon,  of  Springfield, 
for  respondent. 

ROBERTSON,  P.  J.  In  the  latter  part  of 
December,  1914,  plalntUTs  shepherd  dog 
wandered  from  home.  In  the  conrse  of  a 
diort  time  thereafter  he  appeared  and  re- 
mained at  the  home  of  the  defendant,  where 
be  was  harbored  until  July  14,  1915.  On  the 
day  before  the  plaintiff  observed  It  with  de- 
fendant and  Immediately  recognized  It  as  his 
dog.  I}e  so  advised  defendant  and  demand- 
ed possession  thereof.  There  was  another 
man  with  plaintiff  who  recognised  the  dog 
as  plaintiff's  and  so  Informed  defendant 
Plaintiff  requested  defendant  to  call  up  a 
bank  in  plaintiff's  home  town  and  ascertain 
his  standing  Plaintiff  was  a  trader  in  stock, 
and'  no  reason  Is  suggested  for  defendant 
questioning  plalntUTs  good  faith  In  setting 
up  a  dalm  to  the  dog.  Defendant  emj^hatl- 
cally  refused  to  surrender  the  dog  to  the 


plaintiff.  The  plaintiff  want  beftore  a  Jus- 
tice of  the  peace  and  Instituted  a  r^levln 
suit  for  the  dog.  The  writ  was  Issued  and 
delivered  to  the  constable  early  on  the  fol- 
lowing day,  the  14th.  He  Immediately  went 
to  defendant's  home,  arriving  there  about  8 
o'clock  in  the  morning,  with  the  writ,  and 
found  the  dog  dead.  It  had  been  so  mangled 
with  a  hay  mower  as  to  necessitate  its  being 
killed  shortly  before  the  constable  got  there. 
Upon  a  trial  in  the  Justice  of  the  peace  court 
a  Judgment  was  entered  for  plaintiff,  and  de- 
fendant appealed  to  the  circuit  court  A 
Jury  trial  there  resulted  in  another  Judgment 
for  plaintiff  assessing  the  value  of  the  dog 
at  $87.60.     Defendant  has  appealed. 

[1]  The  conrt  for  plaintiff  Instructed  the 
Jury  that  if  they  should  find  for  plaintiff  to 
assess  the  value  of  the  dog  at  Its  fair  mar^ 
tet  value  at  the  time  the  suit  was  brought 

The  defendant  contends  that  plaintiff  was 
entitled,  at  the  most,  to  recover  only  the 
value  of  the  use  of  the  dog  after  plaintiff 
demanded  It  and  before  Its  death.  It  is 
asserted  that  unless  the  death  of  the  dog 
was  caused  by  defendant's  negligence  he 
cannot  be  held  to  answer  for  the  value  of  the 
dog. 

It  is  necessary  to  consider  the  right,  if  any, 
the  defendant  had  to  retain  the  dog  after 
plalntUTs  demand,  under  the  circumstances 
we  have  stated,  l^ere  was  no  duty  resting 
on  defendant  in  the  first  Instance  to  assume 
any  responsibility  for  the  dog  or  to  harbor 
him.  In  the  case  of  Wright  v.  Richmond,  21 
Mo.  App.  76,  78,  it  was  held  that  one  who 
assumed  control  of  a  stray  mule  acquired 
no  right  to  the  possession  thereof,  and  could 
acquire  none  except  by  a  compliance  with 
the  estray  law.  We  do  not  overlook  the  dis- 
tinction between  certain  phases  of  that  case 
and  this  one  on  that  point,  but  we  can  think 
of  no  necessity  of  announcing  a  rule  that 
would  Impose  a  duty  on  any  person  to  take 
charge  of  a  harmless  wandering  dog,  or  to 
hold  that.  If  he  did  that,  he  had  any  rli^t 
thereafter  to  refuse  to  deliver  It  over  to  one 
making  such  a  plausible  claim  for  It  as  did 
the  plaintiff  In  this  case,  corroborated  by  his 
companion,  and  offering  further  evidence  of 
his  good  faith.  When  defendant  refused 
under  such  circumstances,  his  possession  be- 
came wrongful,  and  he  was  properly  held  ac- 
countable to  plaintiff. 

The  Instruction  authorizing  the  value  to 
be  determined  as  of  the  time  of  the  com- 
mencement of  the  suit  was  proper.  Westbay 
V.  Mllllgan,  74  Mo.  App.  179,  182;  Rosen- 
tretor  v.  Brady,  68  Mo.  App.  898,  404;  Wll- 
llson  V.  Smith,  00  Mo.  App.  469,  473;  Brad- 
ley V.  Campbell,  132  Mo.  App.  78,  81,  111  S. 
W.  514;  Schnabel  v.  Thomas,  98  Mo.  App. 
197,  203,  71  8.  Wl  1076.  The  rule  contained 
In  section  2650,  R.  S.  1900,  applicable  to  re- 
plevin cases  originating  In  the  circuit  court, 
and  section  7776,  R.  S.  1900,  as  to  cases  be- 
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goa  in  a  jaatlce  of  the  peace  court,  providing 
for  tlie  aesessment  of  the  ralne  of  the  prop- 
erty when  defendant  has  possession  of  it 
at  the  time  of  trial,  can  have  no  appUcatiou 
when  a  state  of  facts  exist  to  wtiich  tliat  rule 
cannot  apply. 

Defendant  relies  on  the  case  of  Pope  ▼. 
Jenkins,  80  Mo.  628,  but  it  is  readily  distin- 
guished from  this  one,  in  that  in  this  case 
the  defendant,  after  demand  by  plaintiff 
and  refusal  to  surrender  possession  to  the 
defendant,  was  then  a  wrongdoer,  and  must 
answer  for  the  loss  of  the  dog  thereafter 
when  so  under  Ids  controL 

Further,  the  evidence  clearly  shows  that 
the  dog  followed  a  boy  named  Davis  who 
was  going  bunting  out  near  defendant's  farm, 
and  that  Davis'  left  the  dog  there,  telling 
two  of  defendant's  hired  men  that  he  did  not 
know  whose  dog  it  was  and  that  be  would 
leave  it  there.  The  evidence  does  not  dis- 
close that  the  defendant  in  refusing  to  give 
plaintiff  the  dog  on  demand  claimed  that  it 
belonged  to  Davis  or  Claimed  that  he,  the  de- 
fendant, was  a  bailee  keeping  the  dog  for 
Davis,  or  that  his  refusal  to  give  the  dog  to 
plaintiff  on  demand  was  because  be  felt  him- 
self accountable  to  Davis'  or  any  one  else  for 
a  return  of  the  dog.  The  only  reason  defend- 
ant gave  for  not  turning  the  dog  over  to 
plaintiff  was  that  be  was  not  satisfied  that 
it  belonged  to  the  plaintiff. 

[2,3]  The  defendant  asked  and  the  court 
refoJsed  to  give  the  following  instruction: 

"The  court  InertructB  the  jury  that,  if  yon  find 
and  believe  from  the  evidence  in  this  case  that 
the  dog  in  question  came  into  the  possession 
of  the  defendant  by  coming  onto  defendant's 
premises  of  its  own  volition  or  by  being  brought 
onto  defendant's  premises  by  some  person  oth- 
er than  defendant,  and  was  while  in  the  posses- 
sion of  the  defendant  injured  or  crippled  so  as 
to  render  said  dog  of  no  market  value,  then 
plaintiff  cannot  recover  in  this  action." 

This  instruction  was  properly  refused,  be- 
cause under  the  law,  if  the  dog  voluntarily 
came  to  defendant's  premises  and  defendant 
was  not  a  bailee  of  the  dog  in  any  sense,  his 
refusal  to  give  it  up  on  demand  of  the  real 
owner  clearly  made  him  liable.  As  stated, 
defendant  did  not  make  the  claim  at  the  time 
of  the  demand,  nor,  indeed,  at  the  time  of  the 
trial,  that  he  was  keeping  the  dog  as  a  bailee 
of  Davis  or  any  one  else  to  whom  be  might 
have  to  account.  In  3  R.  C.  L.  |  63,  we  find 
the  rule  declared  as  follows: 

'"On  the  question  of  the  dnty  of  a  bailee  at 
his  peril  to  determine  between  the  bailor  and 
a  third  person  claiming  title,  tfae  authorities 
are  less  numerous  than  the  importance  of  the 
subject  would  seem  to  suggest,  although  the 
pronounced  weight  thereof  sustains  the  propo- 
sition that  a  refusal  to  surrender  to  the  right- 
ful owner  amounts  to  a  conversion,  for  which 
the  latter  may  recover,  if  entitled  to  possession 
at  the  time  of  bis  demand." 

Cobbey  on  Replevin  (2d  Ed.)  |  432,  in  deal- 
ing wltb  the  question  of  the  duty  of  an  agent 
or  bailee  with  reference  to  property  when 
claimed  by  a  third  person  declares  the  rule 


that  "To  be  protected,  the  agent  should  state 
on  demand  the  charact^  of  bis  possession 
and  tot  whom  he  ia  acting."  Van  Zile  on 
Bailments  and  Carriers  (2d  Bd.)  f  66,  de- 
clares that  unlawful  tortious  possession  ren- 
ders the  bailee  liable  for  injury  or  loss,  re- 
gardless of  negligence  on  his  part.  See, 
also,  Bradley  v.  Campbell,  132  Mo.  App.  loc. 
clt  82,  111  S.  W.  614.  It  therefore  follows 
that  the  defendant,  coming  into  possession 
of  this  dog  through  Davis,  who  stated  when 
be  left  the  dog  on  defendant's  place  that  be 
did  not  own  it,  held  the  dog  tortlonsly  as 
against  tliis  plaintiff,  who  was  tfae  real 
owner,  when  defendant  refused  to  yield  to 
plaintiff's  demand. 

For  the  reasons  herein  stated,  the  judg- 
ment should  t>e  affirmed. 

STURGIS  and  FARBINOTON,  JJ.,  concur. 


PASOHB  et  sL  v,  SOUTH  ST.  JOSEPH 
TOWN-SITE  CO.     (No.  11727.) 

(Kansas  City  Court  of  Appeals.    Missouri.   Nov 
27,  1916.) 

L  COICMEBCE  9=>10— Intebstate   Coukeboe — 

Power  of  State  —  Nonexebcibe  of  Poweb 

bt  conobess. 

Until    Congress    asserts    its    constitntional 

power  to  regulate  interstate  commerce  to  avoid 

contracts  for  street  paving  providing  that  the 

brick  must  be  manufactured  in  the  state,   the 

state  law  governs  the  validity  of  sudi  contracts. 

[Ed.  Note. — For  other  cases,  see  CJommerce, 
Cent  Dig.  |  8;  Dec  Dig.  <S=3l0.] 

2.  MuHiciPAL  CoBPOBATioNS  «s=»330(S)— Pav- 
mo  Contbact  —  Requibino  Use  or  Bbiok 
FBOH  State— VAunrrr  of  Contract. 

Where  a  contract  for  street  paving  in  a  city 
provided  that  the  brick  must  be  manufactured  in 
the  state,  and  brick  so  manufactured  could  be 
purchased  for  a  loss  price  than  brick  manufac- 
tured outside  the  state,  the  contract  was  not  void 
as  stifling  competition  and  cutting  off  the  right 
of  selection  of  equally  good  brick  from  other 
states. 

[Ed.    Note. — For   other   cases,    see  Municipal 
Corporations,  Dec.  Dig.  «=>330(3).] 

3.  Pabtnkbshif  «=»11  —  Creation  of  Hkla- 
TioN — Lack  of  Aobeement  to  Shabe  Xjobssb. 

Where  parties  agreed  to  share  the  profits  of 
a  business  without  mentioning  losses,  the  fact 
did  not  destroy  the  effect  in  creating  a  partner- 
ship of  what  was  expressly  said  as  to  profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  26;  Dec.  Dig.  «=3ll.] 

4.  Pabtnersbxp  ®=»64  —  Evioenoe  of  Rela- 
tion. 

In  an  action  on  asdgned  special  tax  bills  by 
parties  who  claimed  to  be  partners,  the  jury 
could  consider  plaintiffs'  acts  and  conduct  in 
managing  and  conducting  the  claimed  partner- 
ship business  in  determining  whether  plaintiffs 
intended  to  l>e  and  were  partners  in  the  transac- 
tion, the  evidence  not  falliog  within  the  rule 
aimed  against  allowing  a  party  to  manufacture 
evidence  for  himself. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  77,  79;  Dec.  Dig.  «=»64.] 
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5k  TKZAI.^aa44<2)  — iHSIXnciIOIT  — CowaHT 

OH  Etidbhok. 
An  inatmction  dnxBng  out  parts  of  the  evi- 
dence for  comment  waa  properly  refnsed. 

[Ed.  Note.— By»»  other  cases,  see  Trial,  Cent. 
Dig.  S  578;   Dec.  Dig.  <S=»244(2).] 

S.  Tbiai.    4is240— Instbuctiozt— ABexnaEirrA- 

TIVE  FOBIL 

An  instmction  argumentative  in  form  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  661;    Dec.  Dig.  «=3240.] 

7.  PABTHSBaHiF  9=3216(3)— AonoN  bt  Pabt- 

KKBS— FaILUBE  to   FBOVB    RH.ATION. 

Plaintiffs,  soing  on  special  tax  bills  for  street 
paving  assi^ied  to  them  jointly,  claiming  to  be 
partners  in  the  transaction,  coold  recover,  al- 
though they  were  not  technically  partners,  since 
the  judgment  would  bind  them  in  any  other  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  |  418;   Dec  Dig.  «w»216(S).] 

Appeal  from  Clrcnlt  Court,  Bncbanaa 
County;  T.  B.  Allen,  Judge. 

"Not  to  be  officially  published." 

Action  by  diaries  Fasche  and  anofber 
against  the  South  St  Joseph  Town-site  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Judgment  affirmed. 

See,  also,  174  Mo.  App.  614,  161  S.  W.  822. 

Broaddus  &  Crow,  of  Kansas  City,  and 
John  S.  Boyer,  of  St  Joseph,  for  appellant 
Culver  A  PhllUp,  of  St  Joseph,  for  re^ond- 
enta. 

ELLISON,  P.  J.  Plaintiffs'  action  is  found- 
ed on  special  tax  bills  for  street  paving  In 
the  dty  of  St.  Joseph  which  were  assigned 
to  them  by  the  contractor.  The  Judgment 
was  for  them  in  the  trial  court. 

It  appears  that  the  specifications  and  con- 
tract provided  that  the  paving  should  be  of 
brick,  and  tliat  such  brick  must  be  manu- 
factured in  the  state  of  Missouri.  It  is  con- 
tended that  this  last  clause  rendered  the  con- 
tract void  for  two  reasons:  First,  that  it 
ioterfered  with  interstate  commerce  by  con- 
fining the  material  within  one  state;  and, 
second,  that  by  confining  the  material  to  one 
state  competition  was  stified  and  the  right 
of  selection  of  brick  equally  as  good  from 
other  states  was  cut  off. 

[1]  The  first  ground  is  not  good,  for  the 
reason  that,  whUe  Congress  may  make  such 
regulation  of  interstate  commerce  aa  to  avoid 
contracts  of  this  character,  it  has  not  done 
M.  The  power  is  invested  in  Congress,  but 
It  bas  not  yet  been  exercised.  The  rule  is 
that  until  the  Congress  interferes  by  assert- 
ing its  power  the  states  are  left  free  and 
nnaftected  so  far  as  matters  of  c(»iunerce  be- 
tween themselves'  is  concerned. 

[2]  The  second  ground  doubtlet^s  would 
have  been  good  If  the  result  of  the  provision 
bad  been  to  restrain  comp^tion  and  enhance 
the  cost  of  material  to  the  taxpayer.  But 
it  is  rendered  unsound  by  reason  of  the  show- 
ing in  the  record  that  it  was  admitted  that 
bride  manufactured  In  this  state  could  be 


purchased  for  a  less  price  than  tliat  mana- 
factored  outside  the  state.  Allen  v.  Labsap, 
186  Mo.  682,  87  S.  W.  026,  8  Ann.  Oas.  306. 

[3]  It  is  alleged  in  the  petition  that  plain- 
tiffs are  partners,  and  the  claim  is  made  that 
the  evidence  was  insufficient  to  show  a  part> 
nerahip;  or,  at  most,  the  evidence  was  of 
such  character  as  to  make  a  question  for  the 
Jury,  under  proper  Instructions,  and  that 
such  instructions  had  not  been  given.  Ttie 
evidence  tended  to  show  that  the  agreement 
between  plaintiffs  was  that  they  were  to 
share  the  profits,  but  no  mention  was  made 
of  losses.  The  fact  that  nothing  was  said 
about  losses  did  not  destroy  the  effect  of 
what  was  expressly  said  as  to  the  profits.  In 
Lengle  v.  Smith,  48  Mo.  276,  dted  by  plain- 
tiff, we  find  this  statement: 

"The  plaintiff  and  defendant  were  partners. 
Ibe  one  gave  his  services  in  buying  and  collect- 
ing the  cattle  and  hogs-  the  other  gave  the  use 
of  the  necessary  capital;  and  they  were  to  di- 
vide the  profits.  This  community  in  the  profits 
made  them  liable  for  the  losses,  there  being  no 
special  contract  In  regard  to  them.  Thus  were 
tbey  partners  both  in  the  profits  and  losses  of 
the  adventure." 

14]  But  It  Is  said  that  error  was  commit- 
ted In  the  last  paragraph  of  plaintifCs'  In- 
struction No.  2,  reading  as' follows: 

"The  jury  are  further  instructed  that  in  de- 
termining whether  the  plaintiffs,  Pascbe  and 
Craver,  intended  to  be  partners  and  were  part- 
ners in  the  transactions  above  referred  to,  you 
have  the  right  to  take  into  consideration,  not 
only  the  agreement,  if  any,  made  between  them 
when  the  transaction  began,  but  also  their  acts 
and  conduct  in  managing  and  conducting  the 
boainess  in  which  they  were  engaged." 

The  objection  is  to  allowing  the  Jury  to 
consider  plaintiffs'  acts  and  conduct  In  man- 
aging and  conducting  the  business.  We  do 
not  see  why  the  Jury  should  not  consider  the 
acts  of  plaintiffs  in  conducting  the  business. 
That  evidence,  as  sotigfat  to  be  applied  to  this 
case,  does  not  fall  within  the  rule  which  Is 
aimed  against  allowing  a  party  to  manufac- 
ture evidence  for  himself.  The  conduct  of 
the  parties  in  this  case  bore  on  the  question 
of  partnership  and  was  pertinent  to  the  in- 
quiry. McDonald  v.  Matney,  82  Mo.  358, 
365;  Boon  v.  Turner,  96  Mo.  App.  635,  641, 
70  S.  W.  916;  Gilbert  v.  Whldden,  20  Me. 
367;  30  Cyc.  405. 

[8,  8]  The  complaint  of  the  court's  action 
in  refusing  defendant's  instructions  A  and 
No.  4  has  been  practically  covered  by  what 
we  have  written.  Instruction  A  was  proper- 
ly refused.  It  singled  out  parts  of  the  evi- 
dence for  comment,  and  It  was  argumenta- 
tive In  form.  All  that  was  necessary  on  the 
question  of  partnership  was  Included  in  in- 
struction Na  4a  given  for  defendant  The 
views  we  have  expressed  snl>stantially  dlsr 
pose  of  refused  instruction  No.  4. 

[7]  But,  even  though  the  foregoing  consid- 
erations were  not  sufficient  to  control  the  case, 
it  seems  to  us  that  defendant's  objection  con- 
cerning the  matter  of  partnership  should  not 
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be  allowed  to  affect  It.  The  plalntlfls  al- 
lege tbey  were  partners,  and  tbe  record,  at 
least,  shows  without  dispute  that  they 
were  assignees-  of  the  tax  bills,  and  were 
associated  together  in  the  enterprise,  and 
were  Jointly  interested  in  It.  A  Judgment 
would  bind  them  In  any  other  action.  Where, 
then,  could  it  make  any  possible  dlflerenoe  to 
defendant  whether  or  not  they  were  te<di- 
nlcally  partners?  In  speaking  on  this  sub- 
ject, this  Is  said  in  30  Gyc.  403c: 

"If,  however,  joint  plaintiSa  establish  a  cause 
of  action  againat  defendant,  without  proving  a 
partnership  between  them,  an  allegation  that 
they  are  partners  may  be  disregarded  as  surplus- 
age." 

Tbe  question  made  as  to  the  right  of  de- 
fendant's secretary  to  sign  defendant's  name 
to  the  petition  for  the  work  was  disposed  of 
in  Pasche  v.  South  St  Joseph  Town-Site  Ck>., 
174  Mo.  App.  614,  161  S.  W.  822.  We  see 
no  reason  for  a  change  of  the  views  there  ex- 
pressed. 

The  matters  of  defense  have  been  chiefly 
technical,  and  after  full  consideration  we 
conclude  the  law  and  the  facts  are  with  the 
plaintiff,  and  tbe  judgment  is  affirmed.  All 
concur. 


FAIBFIBU)  T.  BICHLEU  et  al  (No.  11952.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Nov.  27,  1916.     Rehearing  Denied  Dec.  18, 

1916.) 

1.  Masteb  awd   Servant  «=>276(1)— Iwjubt 

TO    SebVANT— EXFI,0SI0N  OF  OXTQBN   ACBTT- 

LENE  Welding  Appabatus. 
In  action  for  d«.ath  of  servant  by  explosion 
of  oxygen  aceMene  welding  apparatus,  evi- 
dence of  insufficient  instruction  of  decedent  and 
improper  location  of  the  gas  tanks,  etc.,  held 
sumcient  to  establish  plaintiff's  case. 

[Ed.  Note. — For  other  coses,  see  Master  and 
Servant,  Cent.  Dig.  H  950,  954 ;  Dec.  Dig.  «=» 
276a).l 

2.  Masteb  and  Sebvant  ®=>135— Injtjbt  to 

SeBVANT— OtJSTOMABY     CONDUCT     Or     BUSI- 
NESS- 

That  the  master  conducts  bis  business  in  the 
manner  customarily  followed  by  experienced 
men  in  the  same  line  of  business  is  conclusive 
against  negligence  only  if  the  jury  believe  that 
these  other  men  have  acted  with  ordinary  pru- 
dence and  care  in  adopting  such  method. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  271,  281,  293;  Dec  Dig. 
<8=»135.] 

8.  Pabtnebshif  €=3243— Death  of  Fabtnbb 

— LlABIUTT     of    FIBM    FOB    DEATH    OF    Bm- 
PLOVi. 

Where  the  employe  of  two  partners  was  so 
injured  ttiat  be  died  afterwards,  from  negligent 
explosion  which  instantaneously  killed  one  of 
the  partners,  the  partnership  estate  was  liable 
for  damages  for  the  employe  s  death,  since,  the 
deceased  partner  being  alive  when  the  employ^ 
was  injured,  the  partnership  was  not  dissolved 
by  the  partner's  death  until  after  the  wrong  was 
committed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  609,  510,  512,  513;  Dec.  Dig.  <8=» 
243.1 


4.  Mashjb  and    Skbtart  •=a283(l)— Iitjttbt 
TO  Sebvant— AoTioN-rlNSTBUOTiONS. 

In  an  action  for  death  of  employe  by  explo- 
sion of  oxygen  acetylene  welding  apparatus,  in- 
structions basing  plaintiff's  recovery  upon  ex- 
plosion from  certain  causes,  not  mentioning 
defendant's  negligence,  were  error;  the  defend- 
ants not  being  insurers  of  the  safety  of  the  ap- 
paratus. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1148;  Doc.  Dig.  «=> 
298(1).] 

5.  Mastkb  and  Servant  €=3291(13) — Injtjbt 
TO  Sebvant— Action — ^Instructions. 

In  such  action,  instruction  for  plaintiff  sub- 
mitting defendant's  negligence  in  failing  to 
erect  a  barrier  between  the  tanks  and  the  place 
of  working  was  erroneous  Which  failed  to  sub- 
mit the  question  whether  such  negligence  caus- 
ed the  death ;  there  being  evidence  that  the  ex- 
plosion was  such  that  a  barrier  would  not  have 
saved  decedent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1145;  Dec  Dig.  <8=> 
291(13)J 

Appeal  from  Circuit  Court,  Bocbanan 
Ctounty ;  T.  B.  Allen,  Judge. 

Action  by  Anna  B.  Fairfield  against  Nich- 
olas Bichler  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

W.  E.  Strlngfellow,  of  St  Joseph,  and 
Hogsett  &  Boyle,  of  Kansas  City,  for  appel- 
lants. Randolph  &  Randolph,  of  St  Joseph, 
for  respondent 

ELLISON,  P.  J.  Plaintiff  is  the  widow  ot 
Ernest  Fairfield,  who  was  an  employe  of 
(Jeis  &  Bichler,  a  partnership  and  proprietor 
of  boiler  and  sheet  Iron  works  in  the  city  of 
St  Joseph.  He  was  killed  in  an  explosion 
on  the  20th  of  October,  1914.  Gels  was  till- 
ed tn  the  same  explosion,  and  Bichler  wslb 
appointed  administrator.  The  latter  Is  a 
party  defendant  in  this  cause  both  as  an  In- 
dividual and  as  snch  administrator.  The 
action  is  for  damages  and  Is  based  on  chars- 
es  of  negligence  specified  in  the  petition.  The 
judgment  was  for  tbe  plaintiff. 

It  is  alleged  in  the  petition  that  a  part  of 
defendant's  business  was  welding  metals  by 
the  use  of  two  gases  (oxygen  and  acetylene) 
conveyed  in  two  rubber  hose  from  tanks,  the 
hose  uniting  at  the  end,  thereby  fusing  the 
gases,  so  that  when  Ignited  they  made  a 
blaze,  or  torch,  of  Intense  heat  and  perform- 
ing proper  service  when  applied  to  the  metal. 
It  is  alleged  that  defendants  buUt  a  small 
one-story  brick  building  about  17  feet  square, 
with  only  one  room,  in  which  they  Installed 
two  metal  tanks.  One  of  these  tanks  was  the 
larger,  and  acetylene  was  generated  therein 
by  "feeding"  carbide  Into  water.  The  other 
tank  was  filled  with  oxygen  from  some  other 
place  and  brought  to  the  building.  These 
tanks  were  near  each  other  in  a  comer  of  the 
room  and  the  worlr  bench,  where  the  welding 
was  done,  stood  about  8  feet  away.  It  is 
charged  that  both  of  these  gases  were  powers 
ful  and  dangerous  explosives.  Attached  to 
the  acetylene  tank  Is  what  is  called  a  "motor 
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case"  or  "water  botUe"  said  to  contain  ten 

quarts  of  water.  The  gas  which  has  been 
generated  In  the  tank  itself  passes  from  such 
tank  fhrongh  tliis  water  bottle  into  the  serv- 
ice pipe,  thence  by  the  hose  to  the  point 
where  it  unites  with  the  oxygen  hose,  blend- 
ing therewith,  and  when  ignited  becomes  the 
welding  torch  as  above  stated.  A  back  flre 
from  the  torch  is  liable  to  follow  the  hose  back 
to  -the  acetylene  tank  which,  if  not  protected, 
would  cause  it  to  explode,  but  this  water 
bottle  is  a  protection  against  such  an  acci- 
dent, as  the  fire  could  not  pass  through  the 
water  bottle,  if  properly  filled,  to  the  tank 
Itself. 

After  stating  that  it  was  defendant's  duty 
to  furnish  deceased  with  a  safe  place  to 
work,  the  following  acts  of  negligence  are 
specified  in  the  petition:  First,  they  fur- 
nished deceased  unusual  defective  and  un- 
safe gas.  Second,  that  the  tanks  were  de- 
fectively constructed  and  the  material  there- 
in was  defective.  Third,  that  the  acetylene 
tank  was  not  provided  "with  a  sufficient  wa- 
ter bottle  with  water  therein  to  prevent  a 
back  flre  from  the  torch."  Fourth,  that  the 
room  was  too  small,  was  improperly  arrang- 
ed and  ventilated.  Fifth,  that  the  tanks 
gbonld  have  been  put  in  a  place  entirely  out- 
side of  the  room  or  building  where  the  weld- 
ing was  done,  so  as  to  have  been  Isolated 
from  the  flame  of  the  torch,  or  sparks  from 
the  metal. 

[1]  It  was  shown  by  testimony  given  by  ex- 
perts that  too  mudh  pressure  oould  cause 
explosion  of  acetylene  gas,  and  that  it  would 
explode  in  contact  with  flre,  but  oxygen 
would  not  That  the  latter  will  explode  by 
expansion  caused  by  heat  applied  to  the  tank 
in  which  it  is  held. 

One  Shamrod  was  defendants'  foreman,  but 
deceased,  after  some  8  or  10  days'  Instnictlon 
by  an  expert  paid  by  defendants,  had  han- 
dled the  torch  and  controlled  the  apparatus 
for  near  four  months.    It  seems  that  defend- 
ants had  just  started  an  oxygen  gas  plant 
near  by,  and  that  one  Frid,  an  expert,  from 
(och  a  plant  at  Kansas  City,  bad  been  sent 
_  to  defendants'   plant  to  Instruct  or  assist 
'  them  in  getting  started.    He  testified  that  de- 
ceased came  to  the  oxygen  plant  and  asked 
him  to  come  over ;  that  he  was  "having  some 
trouble  with  the  gases."    Oels  was  there,  and 
they,  with  deceased,  went  over  to  see  "what 
the  troQble  was."    Deceased  took  hold  of  the 
U»eb  and  applied  it  to  metal  plate  he  was 
welding  when  the  explosion  occurred  with 
terrific  force.    It  killed  deceased,  Oeis,  and 
a  bystander;  Frid  being  the  only  one  in  the 
room  left  aUve,  and  he  was  badly  injured. 
He  testified  that  he  saw  a  flash,  and  then 
«me  tbe  explosion.     It  totally  destroyed 
the  building  and  both  tanks  were  blown  open 
or  apart;   the  oxygen  tank  scattered  in  ev- 
ery direction;   places  were  carried  400  feet 
•way.    lAere  was  some  evidence  tending  to 
Mnnr  two  explosions  almost  together — only 
br  enough  apart  to  dlstingnlA  a  dull  sound, 
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and  then,  immediatdiy,  the  main  and  d»* 
structlve  one. 

While  it  was  said  that  the  acetylene  gas 
could  be  made  to  explode  from  too  mudi 
pressure,  we  think  the  evidence,  and  rea- 
sonable Inferences  to  be  drawn  therefrom, 
together  with  the  drcnmstances,  afford  rea^ 
sonable  and  probable  ground  to  beUeve  ei- 
ther that  escaping  gas  came  in  contact  with 
the  tordtt,  or  that  ba(^  flre  passed  along  the 
hose  back  through  the  "water  bottle"  (insuf- 
ficiently or  Improperly  filled)  to  the  acety- 
lene tank.  The  explosion  of  the  gas  in  the 
oxygen  tank,  which  gas,  as  we  have  stated, 
will  not  explode  from  contact  with  fire,  but 
wUl  from  expansion  caused  by  extreme  heat. 
Is  accounted  for  by  experts  by  the  heat  of 
the  exploding  flash  of  the  gas  in  the  acety- 
lene tank.  The  evidence  showed  this  beat  to 
have  been  0,000  degrees. 

There  was  evidence  tending  to  show  that 
proper  care  and  prudence  required  that  the 
gas  tanks  should  not  have  been  located  In 
such  proximity  to  the  work  bench  where  the 
welding  torch  was  used,  and  sparks  occa- 
sionally fall  from  the  metal,  and  that  they 
should  have  been  located  In  some  proper 
structure  outside  of  the  welding  room,  or 
building.  The  Jury  may  well  have  found  that 
if  that  had  been  their  location,  either  of  the 
two  things  which  did  occur  would  not  have 
occurred,  viz.,  that  there  would  not  have  been 
an  explosion,  or,  if  there  had,  it  would  not 
have  killed  deceased.  These  acts  of  commis- 
sion and  omission  are  a  part  of  the  negli- 
gence spedfled  in  plaintiff's  petition. 

Deceased  was  a  young  married  man  19 
years  and  6  months  old-  We  think  defend- 
ants' suggestions  tliat  he  was  an  experienc- 
ed man  fully  capable  of  handling  the  plant, 
and  that  he  was  in  exclusive  charge  of  it, 
are  not  supported  by  the  record.  We  have 
already  seen  that  defendants  had  him  in- 
structed for  about  8  days,  when  other  evi- 
dence showed  that  it  should  require  a  year 
of  experience  and  teaching  to  fully  qualify 
one  for  such  position.  He  was  being  paid 
only  about  one-third  what  a  capa'ble  and  ex- 
perienced man  should  receive.  While  It  is 
true  that  deceased  was  In  charge  of  the 
welding  with  the  assistance  of  a  helper,  yet 
one  Shamrod  was  the  foreman  over  him.  The 
foregoing  considerations  Justify  the  trial 
court  in  overruling  the  demurrer  to  the  evi- 
dence. 

[2]  Defendants  insist  that  if  the  master 
conducts  his  business  in  the  manner  custo- 
marily followed  by  experienced  men  in  the 
same  line  of  business  it  is  conclusive  against 
negligence.  In  support  of  this  Insistence  we 
are  cited  to  Coin  v.  Lounge  Co.,  222  Mo.  488, 
121  S.  W.  1,  25  I*  R.  A  (N.  S.)  1179,  17  Ann. 
Gas.  888,  Chrlsmer  v.  Bell  Telephone  Co.,  194 
Mo.  189,  209,  92  S.  W.  378,  6  h.  R.  A.  (N.  S.) 
492,  Brands  v.  St.  Louis  Car  Co.,  213  Mo.  698, 
708,  112  S.  W.  511,  18  L.  R.  A.  (N.  S.)  701, 
and  many  cases  from  other  states. 

Ajpplylng  this  mle  to  this  case,  defendants 
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contend  tbat  It  was  concloslvely  shown  that 
other  aliiillar  plants  had  their  gas  tanks 
placed  In  the  same  room  with  the  welder, 
and  that  none  separated  them  by  putting  the 
tanks  In  a  separate  structure.  This  Insistence 
makes  It  necessary  to  examine  the  role  in> 
yoked  with  a  view  to  understanding  whether 
It  has  been  properly  stated  by  defendants  and 
properly  applied  by  them. 

The  rule  to  be  correctly  stated  should  In- 
dnde  the  qnallflcatlon  that  the  other  similar 
business  conducted  In  the  same  way  should 
be  conducted  by  prudent  and  ordinarily  care- 
ful men.  Then,  If  the  triers  of  the  fact  be- 
lieve that  the  other  similar  business  was  con- 
ducted by  such  prudent  and  careful  men 
In  a  certain  way,  they  would  not  be  permit- 
ted to  say  such  mode,  followed  in  the  given 
case,  was  negligence.  For  a  mode  of  busi- 
ness which  is  adopted  and  followed  by  men 
of  ordinary  prudence  and  care  is  the  stand- 
ard, not  only  in  this  state,  but  in  others  to 
whidi  we  wUl  refer.  It  is  for  the  Jury 
to  find  the  preliminary  fact  whether  the 
men  shown  to  have  so  conducted  their 
business  were,  in  fact,  prudent  and  careful 
men.  Though  a  business  patently  dangerous 
is  conducted  by  any  number  of  persons  in  a 
way  as  to  strike  every  one  as  being  extreme- 
ly hazardous,  the  Jury  would  be  Justified  In 
finding  that  such  persons  were  not  prudent 
persons,  and  therefore  could  refuse  to  adopt 
their  mode  of  business  as  a  test,  and  refuse 
to  excuse  a  defendant  for  following  it.  If, 
in  a  given  case  against  the  proprietor  of  a 
powder  factory  for  damages  resulting  from 
an  explosion  caused  by  permitting  fire  to  be 
carried  into  the  powder  room,  it  were  shown 
that  other  manufacturers  conducted  their 
business  in  the  same  way,  the  Jury,  of  course, 
would  refuse  to  accept  the  statement  of  any 
number  of  witnesses  that  such  men  were 
careful  and  prudent. 

We  think  it  apparent  from  that  part  of  the 
opinion  in  Coin  v.  Lounge  Co.,  supra,  222 
Mo.  loc.  clt  506,  that  the  rule  in  cases  patent- 
ly Involving  extraordinary  hazard,  the  Jury 
would  not  be  bound  by  evidence  that  such 
business, '  carried  on  in  a  patently  dangerous 
way,  was  being  conducted  by  prudent  men. 
So  it  was  said  in  Texas  &  Pac.  By.  CSa  t. 
Behymer,  189  U.  S.  468,  470,  23  Sup.  Ct  022 
(47  L.  Ed.  905): 

"That  the  question  whether  the  defendant  was 
liable  for  it  depended  on  'whether  the  freight 
train  was  handled  in  the  usual  and  ordinary 
way.  Instead  of  that,  the  court  left  it  to  the 
Jnr^  to  say  whether  the  train  was  bandied  with 
ordmary  care;  that  is,  the  care  tbat  a  person 
of  ordinary  prudence  would  use  under  the  same 
circumstances.  This  exception  needs  no  discus- 
sion. The  charge  embodi^  one  of  the  common- 
g laces  of  the  law.  .  What  usually  is  done  may 
e  evidence  of  what  ought  to  be  done,  but  what 
onght  to  be  done  is  fixed  by  a  standard  of  rea- 
sonable prudence,  whether  It  usually  is  com- 
plied with  or  not." 

We  think  the  view  of  this  questloo  which 
we  are  endeavoring  to  express  finds  support 


In  4  Tbompscm,  Law  of  Ne^UEmee,  |  8770. 

He  says  that: 

"The  rule  of  ordinary  care  (that  is  the  way  it 
is  ordinarily  done)  directs  the  jury  to  consider, 
not  whether  the  machinery  was  dangerous,  but 
whether  it  was  of  the  kind  ordinarily  used  for 
similar  work.  *  •  •  Thus  individual  and 
even  incorporated  employers  are  allowed  by 
their  general  custom  or  habit  of  acting,  or  by 
their  general  neglect  and  inattention  to  social 
duty,  to  make  a  rule  of  law  for  their  own  ex- 
oneration.*' 

Further  on,  In  the  same  section,  the  author 
says  that: 

"The  standard  is  not  what  men  ordinarily 
do  under  like  circumstances,  but  what  reason- 
ably prudent  and  careful  men,  having  due  re- 
gard for  their  social  obligations— that  is  to  say, 
for  the  rights  and  aafe^  of  others— do  under 
like  circumstances." 

The  same  author  in  section  31,  vol.  1,  says 
that:      * 

"The  standard  demanded  by  the  law  Is  not 
ordinary  care  of  men  generally,  but  the  ordi- 
nary care  of  prudent  men,  engaged  in  a  partic- 
ular employment  or  specialty."  (Italics  the  au- 
thor's.) 

In  Sappenfield  y.  Railroad,  91  CaL  48,  67, 
27  Pac.  590,  the  court  applied  the  rule  of 
accustomed  use  to  "an  appliance  or  madilne 
not  obviously  dangerous."  In  Larson  v.  Ring, 
43  Minn.  88,  44  N.  W.  1078,  the  rule  was  ap- 
plied where  the  act  was  not  "self-evldently 
negligence."  The  language  used  in  Mayhew 
v.  Sullivan  Mining  Co.,  76  Me.  100,  112,  is  a 
striking  illustration  of  oar  view.  The  court 
said  that: 

"If  the  defendants  bad  proved  that  in  every 
mining  establishment  that  has  existed  since  the 
days  of  Tubal  Cain,  it  has  been  the  practice  to 
cut  ladder  holes  in  their  platforms,  situated  as 
this  was  while  in  daily  use  for  mining  opera- 
tions, without  guarding  or  lighting  them,  and 
without  notice  to  contractors  or  workmen,  it 
would  have  no  tendency  to  show  that  the  act 
was  consistent  with  ordinary  prudence,  or  a 
due  regard  for  the  safety  of  those  who  were  us- 
ing their  premises  by  their  invitation.  The 
gross  carelessness  of  the  act  appears  conclu- 
sively upon  its  redtaL" 

We  have  noted  that  In  Coin  ▼.  Lounge  Co., 
supra.  Judge  Gantt  in  stating  the  rule  has 
omitted  the  words  "careful  or  prudent"  men, 
conducting  similar  bnsiness,  but  manifestly 
one  or  both  those  words  were  understood. 
They  are  used  in  the  Missouri  cases  to  which 
he  refers;  some  written  by  himself.  And 
so  one  or  the  other  is  used  in  the  cases  from 
Pennsylvania,  Michigan,  and  Nebraska  to 
which  he  refers  in  Brands  v.  Railroad,  218 
Mo.  loc.  dt.  708,  709,  112  S.  W.  611,  18  L. 
B.  A.  (N.  S.)  701. 

[S]  Defendant  further  insists  that  the 
death  of  Gels  dissolved  the  partnership,  and 
that  his  partnership  estate  cannot  be  held 
liable  for  damages.  In  response  to  this  we 
say  that  Gels  was  alive  when  Fairfield  was 
hurt  The  partnership  existed  when  the 
wrong  was  done;  tbat  is,  Gels'  death  and 
Fairfield's  Injury  were  simultaneous.  The 
partnership  was  dissolved  by  Gels'  death 
after  the  wrong  was  committed,  and  the  cir- 
cumstanoe  that  Fairfield  d^^^pfi^ijdie  until 
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nme  hours  afterwards  win  not  Influence  the 
fact  that  the  ln:hu7  was  inflicted  while  Gels 
was  alive,  thoagb  at  tbe  Instant  of  his  deatb. 
[4]  We,  however,  flpd  error  In  the  instrnc- 
tlons  for  plaintiff.  The  first  one,  besides  be- 
ing confostn^r  In  construetlon,  makes  defend- 
antg  Insurers  of  the  safety  of  the  acetylene 
apparatus.  After  fnll  preliminary  as  to  de- 
ceased being  employed,  etc.,  the  Instractlon 
(ontlnnes  thus: 

"And  if  said  acetylene  generator  was  not  so 
equipped  as  to  prevent  baick  fire  from  reaching 
the  acetylene  gas  in  the  generator,  or  had  be- 
eune  defective  so  as  not  to  prevent  back  fire 
leaching  gas  in  the  generator  causing  an  ex- 
plosion, and  if  yon  believe  an  explosion  was 
caosed  by  reason  of  a  back  fire  from  the  torch 
throDfih  the  tube  into  the  acetylene  generator, 
then  your  verdict  should  be  for  the  plaintiff." 

This  Is  such  faulty  construction  as  to  be 
confusing.  It  would  be  relieved  somewbat 
If  the  word  "thereby"  was  put  between  the 
words  "generator"  and  "causing,"  or  if  the 
wonls  "causing  an  explosion,"  In  the  fourth 
line  from  tbe  bottom,  had  been  (Knitted  al- 
together. But  the  hypothesis  of  defendants' 
negligence  is  not  referred  to  directly,  or  in 
effect  The  mere  fact  of  the  defect  and  the 
explosion  is  made  to  determine  liability,  how- 
ever unforeseen  the  defect,  or  however  care- 
ful defendants  may  have  been. 

[B]  The  second  Instruction  for  plaintiff 
properly  submits  defendants'  negligence  In 
falling  to  have  a  barrier  erected  between  the 
tanks  and  the  torch  and  work  bench,  or  to 
have  had  the  tanks  located  outside,  yet  it 
does  not  submit  the  hypothesis  whether  if 
there  had  been  a  barrier,  plaintiff  would  not 
have  been  klUed  by  the  explosion,  thereby  es- 
tablishing a  causal  connection  between  tbe 
negligence  and  the  death.  There  was  evi- 
dence tending  to  prove  the  explosion  to  have 
been  so  terrific  and  destructive  that  It  might 
well  have  been  believed  that  a  barrier  built 
in  the  room  would  not  have  saved  deceased. 

Tbe  third  instruction  was  defective  In  this 
respect:  It  submitted  three  causes  for  either 
of  which  defendants  were  stated  to  be  liable 
— one  that  the  explosion  was  caused  "by  some 
defect  in  the  tank,"  or  "In  the  working  of  the 
automatic  portion  of  the  generator,"  or  "from 
any  defect  or  leak  which  Is  [was]  not  with- 
in the  knowledge  of  this  plaintiff,  but  is 
[was]  or  by  the  exercise  of  reasonable  dili- 
gence could  have  been  in  the  Imowledge  of 
Gels  &  Blchler,  or  either  of  them  before  said 
explosion,  then  your  verdict  shall  be  for  tbe 
plalntifl."  Tbe  last-stated  cause  of  the  ex- 
plosion Is  properly  required  to  have  been  in 
the  knowledge  of  defendants,  but  the  two 
others  are  not,  and  thus  defendants  were 
made  Insareni  if  the  Jury  believed  the  ex- 
plosion came  through  either  of  those  causea 
Another  defect  In  the  instruction  may  not 
have  been  read  to  the  Jury  as  It  Is  now  print- 
ed; if  it  was,  It  was  very  liable  to  mislead. 
It  snbmlta  whether  the  defect  or  leak  was 


"not  within  the  knowledge  of  this  plaintiff." 
It  should  have  read  "the  deceased  Fairfield." 

The  court's  action  was  proper  on  defend- 
ants' refused  Instmctlons. 

Tiie  Judgment  will  be  reversed,  and  cause 
remanded.    All  concur. 


DANOLADB  &  ROBINSON  MINING  00.  T. 
MEXICO-JOPLIN  LAND  CO.  et  aL 
(No.  1843.) 

(Springfield  Oourt  of  Appeals.    Missouri.    Nov. 
20, 1016.    Behearing  Denied  Dec.  21, 1916.) 

L  COBPORATIONS   €=»415— AUTHOBITX   OF  OF- 

noEsa— DiBBCTOB. 
Tbe  director  of  a  corporation  does  not  by 
virtue  of  hia  office  have  authority  to  make  a 
chattel  mortgage  disposing  of  all  the  corpora- 
tion's property  in  tbe  absence  of  any  previous 
exercise  of  such  authority  or  custom  of  holding 
out  as  having  such  authority. 

[Ed.  Note.— For  other  cases,  sea  Corporations, 
Cent  Dig.  |g  1664-1669 ;    Dec.  Dig.  «=B41fi.] 

2.   COBPOBATIONS    «=»416— AUTHOBITT   OF  Of- 
riCEBS— TbSABUBEB. 

The  treasurer  of  a  corporation  does  not  by 
virtue  of  bis  office  have  authority  to  make  a 
chattel  mortgage  disposing  of  all  the  corpora- 
tion's property  in  the  absence  of  any  previous 
exercise  of  such  authority  or  custom  of  holding 
out  as  having  such  authority. 

[Bid.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1664-1669;  Deo.  Dig.  <S=>416.] 

8.  CoBPOBATioNB  «=>116— AuTHoarrT  or  Or- 

ncEBs— Maitaobb. 
The  manager  of  a  corporation  was  not  given 
authority,  by  his  appointment  as  manager  "to 
manage  the  mining  interests  and  property  of  the 
company,"  to  execute  a  chattel  mortgage  dis- 
posing of  all  the  corporation's  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {$  1684-1669;   Dec.  Dig.  «=>41&] 

4.  Cobporatiorb       «=>477(4)— SbaI/— Exbotj- 

TioN  or  Chattel  Mobtoasb. 
Where  a  chattel  mortgage  executed  in  behalf 
of  a  corporation  is  not  sealed  with  a  corporate 
seal,  it  does  not  make  out  a  prima  facie  case  of 
its  validity. 

[E)d.  Note. — ^For  other  cases,  see  CJorporationB, 
CSent  Dig.  {  1860;    Dec.  Dig.  <8=)4TT(4).] 

6.  CoBPOBATiONS  9=9426(5)  —  Authobitt  or 

Officebs— Ebtoppel. 
The  fact  that  the  director  of  a  corporation 
represented  that  he  had  authority  to  execute  a 
chattel  mortgage,  and  that  tbe  creditors  believed 
it  and  relied  thereon  In  taking  the  mortgage 
and  extending  the  time  of  payment,  did  not  e%- 
top  the  corporation  to  deny  the  director's  au- 
thority in  the  absence  of  any  knowledge  by  Uie 
corporation  or  its  other  officers  and  directors  of 
such  facts,  other  than  the  wrongdoer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C!ent  Dig.  (  1700;    Dec.  Dig.  «=>425(6).} 

6.  cobfobations   9=3432(12)— autbobitt   or 

Officebb— Manaobb. 
The  fact  that  tbe  manager  of  a  mining  cor- 
poration loaned  articles  of  the  corporation's 
machinery  or  equipment  for  use  elsewhere,  or 
any  act  not  involving  the  parting  with  title,  even 
if  known  to  the  corporation,  while  showing  the 
extent  of  his  authority,  could  not  conclusively 
show  authority  to  alienate  the  property  by  cus- 
tom or  usage. 

[Ed.  Note. — For  other  cases,  see  CorporatlonB, 
Cent  Dig.  H  1717,  1787,  17«,  1762 ;  Dec.  Dig. 
«=s>432(12).T 
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7.  OoSFORATiosrs       «i=»426(12)— CoNTKAcra— 
Ratuication. 

Where  the  unauthorized  execution  of  a  chat- 
tel mortgage  was  a  benefit  to  the  coriXMration  in 
securing  an  extension  of  time,  and  a  detriment 
to  the  creditor  in  that  it  was  led  to  forbear 
taking  action  to  compel  payment,  knowledge 
thereof  would  call  for  a  prompt  repudiation,  and 
acquiescence  with  knowledge  would  be  a  ratifica- 
tion of  the  unauthorized  act;  but  such  knowl- 
edge must  be  shown  and  will  not  be  presumed 
becaoae  of  the  knowledge  "at  the  wrongdoing  of- 
ficer or  agent. 

[EJd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §g  1702, 1716;  Dec.  Dig.  «=»426(12).i 

8.  SET-Orr    and    OouHTEBCLAnt    43>3S(1) — 
Claim  Asisino  Out  or  khb  Sams  TKansao- 

TION. 

Where  a  chattd  mortgage  was  executed  in 
behalf  of  a  corporation  to  secure  a  debt  of  the 
corporation,  without  authority,  the  debt  is  so 
closely  connected  with  the  creditor's  conversion 
of  the  property  under  the  chattel  mortgage  that 
the  one  should  be  set  off  against  the  other,  and 
the  corporation  can  recoTer  if  at  all  only  the 
difference  between  such  debt  and  the  reasonable 
value  of  the  property  converted. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  {{  1,  32,  64 ;  Dec.  Dig. 
<S=933(1).] 

9.  Appbai.  and  Ebrob  «s»582(2)— Abstract 
OF  Testihont— BuuB  OS'  Court. 

TTnder  the  rules  of  the  court  it  is  not  neces- 
sary in  order  to  present  all  the  evidence  to  the 
Supreme  Court  that  the  same  should  be  printed 
in  toto  in  the  form  of  question  and  answered  in 
the  abstract  of  record,  but  the  evidence  should 
be  presented  in  narrative  form,  avoiding  unneces- 
sary repetition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2583;  Dec.  Dig.  <S=3582(2).} 

10.  Coers  «=254(4)— Ab8TRaot  of  Tiestimont. 
Where  appellant  has  not  complied  with  the 

roles  of  the  court  in  abstractinK  the  record  on 
appeal,  no  costs  will  be  allowed  for  printing  the 
abstract  unless  with  the  express  consent  of  the 
respondent. 

[Ed.  Note.— For  other  cases,  see  Coati,  Cent 
Diig.  (  066;   Dec.  Dig.  «=»264(4).l 

Appeal  from  Circuit  Court,  Jasper  Oonnty; 
Joseph  D.  Perking,  Judge. 

Suit  by  the  Danglade  &  Robinson  Mining 
Company  against  the  Uexlco-JopUn  Land 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

H.  S.  Miller,  of  Joplln,  for  appellant.  A. 
W.  Tburman,  of  Joplla,  for  respondents. 

'  STUBGIS,  J.  This  la  a  suit  for  conversion 
of  a  certain  mining  plant,  consisting  of  build- 
ings, machinery,  and  mining  appliances,  be- 
longing to  plaintiff  and  located  on  a  min- 
ing lease  In  Jasper  county.  The  land  be- 
longed to  defendant,  plaintiff  being  a  lessee. 
Plaintiff  had  erected  this  mining  plant  and 
carried  on  mining  operations  without  much 
success.  It  became  Indebted  to  defendant 
for  abont  $500  for  royalty  on  ores  mined. 
The  defendant  acknowledges  and  seeks  to 
lusUfy  Its  taking  and  selling  the  mining 
plant  in  question  under  an  alleged  chattel 
mortgage  given  by  plaintiff  to  defendant  to 
aecure  this  Indebtedness.  Plaintiff  admits 
that  such  a  chattel  mortgage  was  given,  pur- 


porting to  be  executed  by  one  James  T.  Rob- 
inson, as  vice  president  of  plaintiff,  but  says 
that  Robinson  was  not  the  vice  president  ot 
plaintiff,  but  was  only  a  director,  treasurer, 
and  manager  of  the  mining  business  of 
plaintiff  and  without  authority  to  execute  a 
mortgage  conveying  all  Its  property.  The 
defendant  claims  that  Robinson,  as  director, 
treasurer,  and  manager,  had  such  authority, 
and,  If  not,  that  plaintiff  ratified  his  act  in 
so  doing,  and  Is  estopped  to  deny  the  va* 
lldlty  of  the  mortgage. 

It  Is  not  stated  or  shown  whether  plaintiff 
is  a  domestic  or  foreign  corporation  or  where 
Its  home  office  is  located.  Three  of  its  di- 
rectors, of  whom  one  was  president  and  an^ 
other  secretary,  lived  in  Kansas  City.  Two 
of  the  directors,  Robinson,  who  was  treas- 
urer, and  Danglade,  lived  in  Jasper  county 
at  Webb  City,  near  where  the  plaintifTs  min- 
ing plant  was  located.  According  to  the  rec- 
ords, there  never  was  but  one  formal  meet- 
ing of  the  board  of  directors,  at  which  time 
the  officers  were  elected  and  Robinson  was 
made  treasurer  with  power  "to  manage  the 
mining  Interest  and  property  of  the  company 
at  a  salary  of  $26  a  week,  and  employ  such 
labor  as  he  deemed  right,  necessary,  or  ex- 
pedient at  such  wages  or  salary  as  are  Just 
and  usual  for  such  services." 

The  plaintiff  has  no  property  or  business 
except  this  mining  plant  and  lease.  When 
the  mine  was  being  operated,  Danglade,  who 
was  Interested  in  a  mine  on  nearby  land, 
rather  than  Robinson,  was  the  active  man- 
ager of  the  mining  operations,  though  Robin- 
son was  consulted  more  or  less  frequently. 
The  plaintiff's  mine  and  mill  being  shut 
down  for  want  of  profitable  ore,  it  had  no 
money  and  no  property  except  this  mining 
plant  It  owed  only  this  one  debt  of  $300, 
the  collection  of  which  was  In  the  hands  of 
A.  W.  Thurman,  a  lawyer  at  Joplln.  He 
was  pressing  the  claim  and  finally  Induced 
Robinson  to  execute  this  chattel  mortgage 
covering  all  of  plaintiffs  property  and  sign- 
ing It  as  vice  president  Robinson  explains 
his  doing  this  by  saying  he  was  vice  presi- 
dent of  another  mining  company  and  thought 
he  was  vice  president  of  plaintiff.  The  se- 
cured note  was  made  payable  in  60  days,  at 
which  time  Robinson  paid  $200  thereon  from 
his  private  funds  and,  as  plaintiff's  evidence 
shows,  without  the  knowledge  of  any  other 
officer  or  director.  Nothing  more  being  paid 
and  the  balance  of  the  debt  beln^  past  due, 
the  mortgage  was  foreclosed  and  the  prop- 
erty sold  to  an  outside  party  and  lost  to 
plaintiff.  The  mortgage  was  never  recorded 
and  no  corporate  seal  was  attached  thereto. 

Robinson  testified  that  when  he  signed  the 
mortgage  he  told  defendant's  attorney,  Thur- 
man, that  he  had  no  authority  to  execute 
snch  mortgage,  and  that  he  had  consulted 
with  the  president  who  had  refused  to  con- 
sent to  this  action.  This,  however,  was  de- 
nied by  Thnrman,  and  under  the  instructtona 
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given  tbe  Jury  must  have  found  that  Robin- 
Bon  did  not  so  state. 

Tbere  was  no  meeting  of  the  board  of  di- 
rectors authorizing  tbe  giving  of  tbis  mort- 
gage, and  there  Is  evidence  justifying  the 
flndtng  that  Robinson  executed  the  same 
without  consulting  wltb,  and  without  the 
knowledge  or  consent  of,  any  other  officer 
or  director.  All  of  them,  except  tbe  presi- 
dent, who  died  In  tbe  meantime,  testified 
that  they  knew  nothing  of  any  mortgage  be- 
ing given  or  any  foreclosure  of  same  till  aft- 
er the  pr<H>erty  was  sold  and  lost  Danglade, 
who  was  always  near  at  hand  and  who  ac- 
tively managed  the  property  together  with 
Boblnson,  says  that  defendant's  attorney 
tried  to  get  blm  to  consent  to  have  bis  com- 
pany give  a  chattel  mortgage,  bat  that  be 
refused  and  told  such  attorney  that  tbere 
was  no  need  of  so  doing,  as  tbe  company 
could  pay  out,  and  that  he  would  not  con- 
sent to  mortgaging  tbe  property.  We  find 
no  denial  of  this  statement. 

There  Is  also  evidence  from  wblcb  tbe  Jury 
might  have  found  that  Robinson  did  consult 
with  bis  company,  and  that  this  mortgage 
was  executed  with  Its  knowledge,  If  not  Its 
eipress  consent  When  first  asked  to  give 
tlie  mortgage,  Robinson  declined  to  do  so  un- 
til he  first  consulted  the  president  and  di- 
rectors at  Kansas  City.  He  went  there,  and 
on  his  return,  according  to  defendant's  evi- 
dence, wblcb  tbe  Jury  believed,  said  It  was 
all  right  and  he  would,  and  thereupon  did, 
execute  this  mortgage.  Robinson  admits  that 
be  promised  to  and  tbat  he  did  consult  wltb 
the  president  and  directors,  but  also  says 
that  the  president  refused  to  sanction  tbe 
giving  of  any  mortgage.  This  last  statement 
the  Jury  disregarded.  There  Is  also  strong 
eridence  that  Danglade  received  several  let- 
ters notifying  blm  and  tbe  company  tbat  tbe 
mortgage  and  note  were  due  and  must  be 
paid  or  the  mortgage  would  be  foreclosed. 
Tbeae  letters  seem  to  have  been  sent  where 
the  plalntifr  usually  got  Its'  mall,  though,  as 
ctated,  it  is  not  shown  where  the  plalntUf 
maintained  its  business  office,  if  anywhere. 
If  plalntUTs  officers  and  directors  gave  the 
business  any  attention  whatever,  they  knew 
tbat  tbis  Just  debt  was  due  defendant  and 
that  no  funds  were  on  hand  to  pay  same. 
Plaintiff  secured  a  considerable  extension  of 
time  by  reason  of  this  mortgage  being  given, 
and  plalntlfTs  conduct  with  reference  there- 
to is  more  consistent  with  knowledge  that 
tbe  debt  was  secured  and  time  given  to  pay 
same  than  a  lack  of  such  knowledge. 

[I-S]  We  are  not  willing  to  bold,  as  we 
thbik  tbe  trial  court  in  effect  did  by  the  In- 
Btructlons  given  and  refused,  tbat  Robinson, 
by  virtue  of  his  office  as  director,  treasurer, 
and  manager,  had  authority  to  make  a  mort- 
gage disposing  of  all  plaintiff's  property 
aud  disabling  it  from  doing  business  In  the 
absence  of  any  previous  exercise  of  such 
authority  or  custom  or  holding  out  as  having 
audi  authority.    Such  Is  the  Iiolding  in  Dni<m 


National  Bank  t.  State  Nat  Bank,  155  Mo. 
95,  lOS,  65  S.  Wl  989,  78  Am.  St  Rep.  660, 
where  tbe  mortgage  was  executed  by  tbe 
president  "An  Individual  director  has  no 
general  authority  to  make  contracts  for  the 
corporation,  and  there  Is  no  presumption 
that  a  contract  purporting  to  be  made  by  him 
was  authorized  by  tbe  corporation,  even 
though  he  owns  a  majority  of  the  cori)orate 
stock."  7  R.  a  L.  p.  440.  The  cases  cited 
sustain  this  pTOi>osltion.  Nor  has  the  treas- 
urer of  a  corporation  any  such  authority  by 
virtue  of  bis  office.  7  R.  C.  L.  454;  3  Cook 
on  Corporations,  (  717.  Nor  do  we  think  that 
Robinson  was  given  such  authority  by  his 
appointment  as  manager  "to  manage  the 
mining  Interests  and  property  of  the  com- 
pany." As  one  of  the  directors  testified,  his 
business  as  manager  was  confined  to  the 
physical  management  of  tbe  property  and  tbe 
carrying  on  of  the  mining  operations.  As 
treasurer  he  had  tbe  right  to  collect  any 
money  belonging  to  plaintiff  and  to  disburse 
the  same  inclusive  of  paying  Its  debts.  "In 
case  of  a  manufacturing  corporation  a  gen- 
eral agent  appointed  U>  carry  on  its  business 
has  no  implied  authority  to  mortgage  or 
pledge  Its  machinery."  7  R.  O.  L.  645,  citing 
Despatch  Line  of  Packets  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205,  37  Am.  Dec.  203.  See, 
also,  10  Cyc.  927,  1198,  1199,  1200;  Hyde  v. 
Larkln,  35  Mo.  App.  365,  370 ;  State  ex  reL 
V.  Perkins,  90  Mo.  App.  603,  609;  Degnan  v. 
Thoroughman,  88  Mo.  App.  62,  66;  Calumet 
Paper  Co.  v.  Haskell  Sbow  Printing  Co., 
144  Mo.  331,  46  S.  W.  1115,  66  Am.  St  R^. 
425. 

[4]  Where  such  an  Instrument  Is  not  seal- 
ed with  a  corporate  seal.  It  does  not  make  a 
prima  fade  case  of  its  validity.  Degnan  v. 
Thoroughman,  88  Mo.  App.  66;  Musser  v. 
Johnson,  42  Mo.  74,  79,  97'  Am.  Dec.  316; 
7  R.  a  I*  668;  10  Cva  994, 1018. 

[S]  Plaintiff's  Instruction  No.  6,  to  the  ef- 
fect that,  though  defendant's  claim  was  Ju&t, 
yet  if  the  mortgage  was  executed  by  Robin- 
son without  authority  aud  without  tbe  knowl- 
edge of  any  other  director  of  such  mortgage 
being  given  or  extension  of  tlie  debt  secured, 
plaintiff  was  not  estopped  to  question  Its 
validity,  should  have  been  given.  Defend- 
ant's instruction  No.  13  Is  erroneous  for  tbe 
same  reason,  aud  the  fact  that  Robinson  rep- 
resented tbat  be  had  authority  to  execute 
tbe  moi-tgage,  and  that  defendant  believed 
it  and  relied  thereon  In  taking  same  and 
extending  the  time  of  payment  did  not  as 
there  stated,  estop  plaintiff  to  deny  his  au- 
thority in  tbe  absence  of  dny  knowledge  by 
plaintiff.  Its  officers  and  directors  other  than 
Robinson,  of  such  facts.  Hackett  v.  Van 
Frank,  106  Mo.  App.  884,  396,  79  S.  W.  1013; 
Sedalla  Nat  Bank  v.  Heating  Co.,  145  Mo. 
App.  319,  130  S.  W.  377.  Of  courae  Robli)- 
son  bad  knowledge  of  his  own  act  and  If  his 
knowledge  Is  that  of  the  corporation,  then 
ratification  by  acqulescenoe  would  be  neoes- 
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sarily  presumed.  The  knowledge  necessary, 
however,  to  presume  ratification  by  acquies- 
cence must  be  to  some  officer  or  agent  other 
than  the  wrongdoer.  Hyde  t.  Lartcln,  8fi 
Mo.  App.  365,  372. 

[6]  There  is  no  evidence  that  plaintiff  ever 
owed  any  other  debt  not  promptly  paid  or 
that  It  ever  gave  any  mortgage  to  secure  one 
so  that  there  could  be  no  implied  authority 
from  similar  acts  of  Robinson  or  any  other 
officer  or  agent  The  fact  that  Robinson  bad 
loaned  articles  of  plaintiff's  machinery  or 
equipment  for  use  elsewhere,  or  any  act  not 
Involving  the  parting  with  title,  even  if 
known  to  plaintiff,  while  showing  the  extent 
of  his  authority,  would  not  conclusively,  at 
least,  show  authority  to  alienate  the  property 
by  custom  or  usage. 

[7]  There  la  no  doubt  that  the  giving  of 
this  mortgage  was  a  benefit  to  plaintiff  In 
securing  an  extenslcm  of  time  to  pay  its  debt, 
and  It  was  likewise  a  detriment  to  defendant 
in  that  it  was  led  to  forbear  taking  action 
to  compel  payment  In  such  case  any  knowl- 
edge by  plaintiff  of  the  mortgage  being  given 
by  its  unauthorized  agent  or  officer  would 
call  for  a  prompt  repudiation  of  such  act, 
and  any  acquiescence  therein  with  knowl- 
edge would  be  a  ratification  of  the  unauthor- 
ized act  Mining  Co.  v.  Taylor,  247  Mo.  1, 
28,  152  S.  W.  6;  Campbell  ▼.  Pope,  96  Mo. 
468, 10  S.  m  187;  First  Nat  Bank  v.  Fricke, 
76  Mo.  178,  183,  42  Am,  Rep.  397;  Holmes  v. 
Board  of  Trade,  81  Mo.  137,  143.  In  such 
cases,  however,  biowledge  most  be  shown, 
though  It  may  be  so  shown  by  circumstantial 
evidence,  and  sudi  knowledge  will  not  be 
presumed  because  known  to  the  wrongdoing 
officer  or  agent 

[S]  It  should  also  be  remarked,  in  view 
of  another  trial,  that  plaintUTs  debt,  which 
is  not  disputed,'  is  so  closely  connected  with 
defendant's  conversion  of  this  property  that 
the  one  should  be  set  off  against  the  other, 
and  plaintiff  can  recover,  if  at  all,  only  the 
difference  between  such  debt  and  the  reascm- 
able  value  of  the  property  converted. 

[1,10]  We  are  not  unmindful  that  appel- 
lant has  not  complied  with  the  rules  of  this 
court  In  abstracting  the  record  herein.  The 
defendant,  however,  has  expressly  waived 
any  objection  thereto,  and  owing  to  the  pe- 
culiar circumstances  of  this  case  we  have 
considered  the  same  on  Its  merits.  The  rule 
of  court  requiring  the  record  to  be  abstract- 
ed and  the  evidence  reduced  to  narrative 
form,  avoiding  unnecessary  repetitions  and 
thereby  shortening  the  record  and  presenting 
the  same  in  a  more  condensed  and  intel- 
ligible form  to  this  court,  Is  made  for  the 
benefit  of  the  court  to  expedite  the  proper 
disposal  of  its  business.  It  is  not  necessary 
In  order  to  present  all  the  evidence  to  this 
court  that  the  same  be  printed  in  toto  In 
the  form  of  questions  and  answers.  AU  the 
evidence  may  be  presented  in  narrative  form. 


Since  appellant  has  not  complied  wltb  fhs 
rules  of  court,  no  costs  will  be  allowed  for 
printing  the  abstract,  unless  with  the  express 
consent  of  the  defendant 

The  Judgment  will  therefore  be  rerersed, 
and  the  cause  remanded. 

FARRINGTON,    J.,    concurs.      ROBERT- 
SON, P.  J.,  concurs  in  the  result  reached. 


LB  MASTBR  y.  BUTLER  COUNTY  B.  GO. 

(No.  1799.) 

(Springfield  Court  of  Appeals.    MisBOorL    Dee. 

16,  1916.) 

t.  RaHBOADS      a...;  111(6)  —  lOABIUTT       TOB 

KnxiNo  Stock  —  Statuti  —  Bubobh  of 

Psoor. 
In  an  action  under  Rev.  St  1909,  t  8145, 
tor  double  damages  for  the  killing  of  a  mare  at 
a  point  where  the  railroad  waa  required  to 
fence,  the  burden  la  on  plaintiff  to  prove  either 
directly  or  by  circumstances  that  the  animal 
entered  the  right  of  way  at  a  place  where  the 
statute  required  tmteeM  or  guards  to  be  erected, 
and  that  the  statute  had  not  been  complied  with. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  il  1583-1587;  Dec.  Dig.  iS=>441(6).] 

2.  Railboads  «=>411(1S)— Dutx  to  Fknob— 
Cattle  Guabds. 

When  a  road  across  a  railway  has  become 
a  public  road,  so  that  the  railroad  company  is 
not  bound  to  fence  across  it  it  is  bound  to  con- 
struct cattle  guard). 

[ISd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ii  1446-1447;  Dec.  Dig.  «=»411 
(18).] 

3.  Railboadb     iflLJ  116(7)  —  Liabilitt     tob 
KnxiNo    Stock  —  Bvidbrgb  —  Duty    to 

Fknck. 
In  an  action  for  double  damages  for  the  kill- 
ing of  plaindlTs  mare  at  a  point  where  the 
raUroad  was  required  to  fenee,  evidence  tending 
to  show  that  the  mare  strayed  from  a  highway 
established  by  user  only,  onto  the  railroad 
track,  and  was  struck  and  killed  near  the  end 
of  a  trestle  46  feet  from  the  wagon  track  of 
the  road,  it  was  a  question  for  the  jury  wheth- 
er the  railroad  company  was  obliged  to  con- 
struct a  cattle  guard  between  a  mghway  and 
the  place  where  the  mare  was  killed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  1684:    Dec  Dig.  «=>446(7).] 

4.  Appeal  and  Ebbob  «=3>927(5)— Rkvikw- 
Dbhubbbb  to  Bvidbncb— Evidbncb  Corbid- 

EBKD. 

On  a  demurrer  to  the  evidence,  the  appel- 
late court  relies  on  the  evidence  most  favor- 
able-to  the  party  attacked. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3748;  Dec.  Dig.  «=>927(5).] 

6.  Appbal  ako  Ebbob  «=»499(3>— Qubbtiohs 
Pbkbbntied  roB  Review  —  Aduisbion    or 
Evidence— Faiujbb  to  Object. 
An  alleged  error  in  the  admission  of  testi- 
mony cannot  be  reviewed  where  no  objection  or 
exception  thereto  appears  in  the  abstract  of  hU 
testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  23ffl;  Dec.  Dig.  ~«=3 
499^3).] 

6.  APPEAL  AMD  Ebbob  4=s>874@— Qtntsrxoir 
Pbesbntbd  fob  Rkview  —  BxDUonoiT    OF 

Vebdict— Failubb  to  Object. 
An  order  requiring  plaintiff  to  consent   to 
reduction  of  the  damages,  after  which  defend- 
ant's motion  for  a  new  trial  was  overruled 
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cannot  be  reviewed  where  the  only  exception 
■howD  by  tbe  record  entry  was  to  ue  overral- 
ing  of  tbe  motion  for  new  trial. 

[Ed.  Note.— For  other  casev,  see  Appeal  and 
Error,  Cent.  Dig.  {|  9178,  8480,  8481;  Dee. 
Dig.  «S=>874(6).] 

Appeal  from  Circuit  Court,  Butler  CounJy; 
J.  P.  Foard,  Judge. 

Action  by  William  Le  Master  against  tbe 
Bntler  County  Railroad  Company,  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Lew  B.  Thomason,  of  Poplar  Bluff,  for  ap- 
pellant lu  M.  Henaon,  of  Poplar  Bluff,  for 
respondent 

FABBINOTON,  J.  This  is  an  action  for 
double  damages  under  section  8146,  R.  S. 
1909,  for  tlie  killing  of  a  mare  belonging  to 
plaintiff  by  a  train  on  defendant's  railway 
at  a  point  "where  said  railroad  passes  along 
and  adjoining  inclosed  cultivated  fields  and 
nnlnclosed  lands,  and  not  at  the  crossing  of 
1  public  highway  or  other  road."  It  is  al- 
leged that  defendant  failed  to  erect  and 
maintain  lawful  fences  and  to  construct  and 
maintain  sufficient  cattle  guards  along  this 
railroad  where  the  mare  went  upon  it  and 
that  by  reason  of  defendant's  failure,  as 
aforesaid,  the  mare  went  upon  the  railroad 
and  was  killed  to  plaintUTs  damage  in  the 
sum  of  $85.  Judgment  for  $174  was  asked. 
The  answer  was  a  general  denlaL  A  trial 
resulted  In  a  verdict  for  $70  for  plaintiff, 
which  was  doubled  by  the  court  in  the  judg- 
ment However,  before  overruling  defend- 
ant's motion  for  a  new  trial  the  court  direct- 
ed that  the  verdict  be  reduced  to  $90,  and 
that  the  Judgment  stand  for  $100.  Defend- 
ant bas  appealed;  its  main  contention  being 
that  tbe  trial  court  erred  in  overruling  its 
demarrer  to  tbe  evidence  offered  at  the  dose 
of  the  case. 

Defendant  does  not  contend  that  the  mare 
was  not  killed  by  a  collision  with  one  of  its 
trains.  Tbe  entry  of  the  animal  upon  the 
trades  and  its  death  occnrred  out  in  the 
country,  so  that  no  question  of  switch  limits 
and  the  like  is  involved. 

It  is  undisputed  that  there  was  no  cattle 
guard  or  fence  on  the  side  of  the  highway 
with  which  we  are  concerned  where  it  cross- 
ed defendant's  railroad. 

Plaintiff  during  the  trial  admitted  in  open 
coart  that  this  highway  which  crosses  de- 
fendant's railroad  is  a  public  .road  and  in 
Us  brief  in  this  court  speaks  of  it  as  snclL 
Defendant  at  the  trial  and  in  this  court  In- 
ateted  that  this  highway  is  a  public  road. 
One  of  defendant's  witnesses  said  he  came  to 
Butler  county  in  1866,  and  that  tbe  road  was 
In  existence  then;  that  it  runs  down  into 
Arkansas  In  a  southwesterly  direction;  that 
there  is  no  other  road  in  tbe  eastern  part  of 
the  county  running  in  that  direction;  and 
that  tbe  road  has  been  generally  and  exten- 
dvely  used  by  the  public.  There  is  no  ques- 
tion but  that  this  highway  bad  long  been  es- 


tablished as  a  public  road  by  user,  there  be- 
ing no  pretense  that  there  had  ever  been  any 
regular  proceeding  taken  in  tbe  county  court 
to  open  and  establish  the  same. 

Defendant's  railroad  runs  north  and  south 
and  crosses  a  slough  or  creek  which  runs 
(that  is,  the  ditch  runs)  northeast  and  south- 
west. The  slough  is  about  125  feet  wide  and 
5  feet  deep,  In  which  there  is  nearly  always 
water.  The  railroad  crosses  it  on  a  pile 
trestle  about  125  feet  long  and  about  9  feet 
in  height  frojn  the  bottom  of  the  slough. 
Alongside  tbe  slough — along  tbe  southeast 
bank  of  it— is  this  public  road,  and  it  like- 
wise intersects  with  the  line  of  the  railroad 
at  an  angle  of  about  45  degrrees.  At  the 
crossing,  between  the  rails  of  the  railroad, 
are  crossing  boards  about  16  feet  in  length, 
being  laid,  not  with  their  ends  in  a  line,  but 
with  the  end  of  each  a  little  removed  from 
the  end  of  tbe  board  next  it  so  as  to  con- 
form to  the  angle  of  45  degrees  at  which  the 
highway  intersects  the  railroad.  To  .the 
south  of  these  crossing  boards,  and  Just  be- 
yond what  appears  to  be  the  southeastern 
line  of  the  highway,  is  a  cattle  guard,  but 
with  that  we  are  not  concerned.  There  is 
no  cattle  guard  or  obstruction  of  any  kind  to 
the  north  of  tbe  crossing  boards,  that  Is,  be- 
tween the  crossing  boards  and  tbe  south  end 
of  tbe  trestle  and  tbe  southeast  bank  of  tbe 
slough.  It  Is  with  this  space  that  we  have 
to  deal. 

The  appellant  contends  that  the  evidence 
is  all  one  way  to  the  effect  that  this  mare 
went  upon  its  track  at  tbe  public  crossing 
where  it  was  not  required  to  fence,  and  from 
there  went  to  the  north  along  the  track  to 
tbe  point  where  she  was  struck  and  killed. 

Respondent  contends  In  bis  brief  that  this 
public  road  was  never  established  by  any 
court  proceedings  and  had  no  fixed  bound- 
aries; that  it  crossed,  defendant's  railroad 
about  46  feet  south  of  the  slough;  that  his 
mare  was  struck  and  killed  between  tbe  pub- 
lic road  crossing  and  the  slough,  in  fact 
only  a  few  feet  from  the  slough;  that  it  is  a 
question  of  fact  to  be  determined  by  tbe 
Jury  whether  the  animal  was  killed  upon  a 
public  road  crossing  where  the  railroad  is 
not  required  to  fence  or  at  a  point  where  a 
fence  is  required,  and  that  tbe  Jury's  find- 
ing of  the  fact  is  conclusive  where  there  is 
any  testimony  upon  which  to  base  the  same, 
citing  Prather  v.  BL  C.  &  N.  0.  B.  Co.,  84 
Mo.  App.  86. 

-  [1]  The  liability  in  this  kind  of  case  is 
statutory,  and  the  plaintiff  bas  the  burden 
of  proving,  either  directly  or  indirectly,  or 
from  physical  facts  and  circumstances,  that 
the  animal  entered  tbe  right  of  way  at  a 
place  where  the  statute  requires  fences  or 
cattle  guards  to  be  erected,  and  that  the  stat- 
ute bad  not  been  complied  with.  Lynn  v. 
St  Louis,  I.  M.  &  S.  Ry.  Co.,  104  Mo.  App. 
loc.  clt  450,  146  S.  W.  451. 

[2]  It  is  held  that  if  a  road  across  a  rail- 
way has  become  a  public  road  so  that  t&^Q 
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railroad  company  Is  not  bound  to  fence 
across  It,  then  It  Is  bound  to  construct  cattle 
guards.  Brown  v.  K.  0.,  St  J.  &  a  B.  Ry. 
Co.,  20  Mo.  App.  427,  loc.  dt  433.  In  that 
case  Philips,  P.  J.,  said : 

"It  the  defendant  could  not  be  held  bound 
for  an  injury  occurrinK  on  this  crossing  because 
of  its  failure  to  fence  there,  it  follows  as  an 
inevitable  corollary  that  the  corresponding  duty 
deToWed  upon  it  to  construct  cattle  guards  at 
the  point" 

Also,  that  the  duty  to  maintain  cattle 
guards  at  crossings  Is  as  imperative  as  the 
duty  to  maintain  fenc&s  along  the  right  of 
way,  and  that  even  though  the  animal  enter 
the  right  of  way  at  a  highway  crossing.  If, 
because  of  the  absence  of  a  cattle  guard.  It 
then  goes  Into  an  adjacent  field  and  is  killed 
by  a  passing  train,  the  railroad  Is  liable  In 
double  damages  to  the  owner.  Worley  v.  St. 
li.  &  S.  F.  R.  Co.,  135  Ko.  App.  461,  loc.  clt 
465,  115  S.  W.  1039;  Brown  v.  K.  0.,  St  J. 
&  C.  B.  Ry.  Co.,  20  Mo.  App.  42T,  loc.  dt.  434. 

[S]  From  what  has  been  said  it  would  ap- 
pear that  the  appellant  Is  liable,  under  the 
statute,  this  being  a  public  road  crossing, 
even  taking  appellant's  contention  as  granted 
that  the  mare  entered  upon  the  railroad  at 
the  crossing  where  appellant  was  not  requir- 
ed to  fence,  unless  it  appears  that  the  mare 
never  got  beyond  this  space  occupied  by  the 
public  road  where  the  appellant  was  not  re- 
quired to  fence,  or,  If  she  did,  unless  it  ap- 
pears beyond  any  doubt  from  plaintiff's  own 
evidence  that  appellant  is  excused  for  the 
absence  of  a  cattle  guard.  The  proposition 
last  referred  to  was  pressed  at.  the  trial,  and 
we  presume  was  embodied  in  the  instructions, 
but  appellant  has  not  copied  the  instructions 
In  the  abstract. 

Several  days  before  the  occurrence  In  ques- 
tion plaintiff  had  turned  this  mare  out  to 
graze,  not  having  feed  for  her.  He  last  saw 
her  on  a  Thursday,  and  she  was  killed  the 
following  Saturday.  He  went  out  to  bunt 
her  on  Monday  and  heard  she  was  killed. 
He  testified: 

"I  saw  tracks  where  she  went  into  the  water 
in  the  slough,  and  the  train  hit  her  when  she 
came  up  on  the  dump.  I  don't  know  how  far 
the  tracks  were  from  the  end  of  the  trestle. 
From  the  northwest  edge  of  the  public  road  to 
the  trestle,  I  think,  is  about  40  feet;  the  tracks 
[of  the  mare]  were  about  9  feet  from  the  pnb- 
uc  road.  I  saw  traclu  going  down  toward  the 
water;  it  looked  like  she  came  on  the  west 
side  of  the  trestle.  I  guess  about  9  feet  from 
the  trestle;  there  was  blood  and  hair  on  the 
track.  It  was  46  feet  from  the  south  end  of 
the  railroad  trestle  to  the  north  wagon  tracks 
on  the  public  road,  having  measured  the  dis- 
tance; found  signs  of  the  killing  close  to  the 
end  of  the  trestle,  pretty  dose  to  the  south 
end." 

Plaintiff's  witness  Brachter  testified: 
That  from  the  northwest  side  of  the  public 
road  to  the  south  end  of  the  trestle  is  SO  or  35 
feet  being  "perhaps  about  3  feet  farther  from 
the  end  of  the  trestle  to  the  crossing  planks 
along  the  west  rail  than  it  is  on  the  east  rail." 

Also: 

'1  saw  certain  marks  near  the  end  of  the 
trestle   that   indicated    that   the    animal   was 


struck  there;  I  saw  horse  tracks  which  show- 
ed the  animal  was  going  north  to  that  point, 
the  tracks  come  north  between  'the  rails  up 
to  that  point  from  probably  6  feet  from  the 
crossing  plank,  where  they  first  come  onto  the 
railroad.  The  tracks  showed  to  have  first  come 
onto  the  railroad  track  about  6  feet  north  of 
the  crossing  plank,  and  turned  up  the  railroad 
between  the  rails  toward  the  trestle." 

Plaintiff's  witness  Brey,  one  of  defendant's 
section  men  who  found  the  dead  animal,  tes- 
tified that  from  the  signs  the  mare  was 
struck  Just  south  of  the  trestle,  and  that 
from  the  south  end  of  the  trestle  to  the 
north  edge  of  the  wagon  tracks  at  the  cross- 
ing Is  about  30  feet. 

Among  the  exhibits  Introduced  at  the  trial 
(and  the  only  one  brought  here,  although 
there  seems  to  have  been  another  plat  used 
at  the  trial  as  well  as  certain  photographs) 
is  a  blueprint  plat  purporting  to  show-  the 
railroad  track  and  trestle,  the  slough  and 
the  public  road  crossing.  On  It  Is  indicated 
the  distance  from  the  center  of  the  center 
crossing  plank  to  the  south  end  of  the  trestle. 
It  is  64  feet  This  nearly  agrees  wltb 
plaintiff's  testimony  to  the  effect  that  be 
measured  the  distance  from  the  south  end  of 
the  trestle  to  the  nortb  wagon  tracks,  and 
that  it  was  46  feet 

[4]  On  a  demurrer  to  the  evidence  the  ap- 
pellate court  relies  on  the  evidence  most 
favorable  to  the  party  attacked.  The  evi- 
dence is  of  a  substantial  character  that  the 
mare  entered  upon  the  railroad  near  tbe 
wagon  tracks  at  the  crossing  at  a  point 
where  appellant  was  not  required  to  fence, 
and  walked  north  up  the  railroad,  and  was 
struck  and  killed  at  a  place  very  near  the 
south  end  of  the  trestle.  We  think  It  was  a 
question  of  fact  for  the  Jury  to  decide  wheth- 
er tbe  animal  was  killed  beyond  a  point  at 
which  the  railroad  company  should  have 
erected  a  cattle  guard.  It  Is  not  enough  for 
appellant  to  say  that  the  trestle  was  an  ef- 
fective barrier  to  stock,  for  the  question  is 
made  to  rest  on  a  demurrer  to  plaintiff's 
evidence;  besides,  the  trestle,  according  to 
appellant's  plat,  was  54  feet  distant  from  the 
center  of  the  center  crossing  board.  Kor  is 
it  important  one  way  or  the  other  whether  it 
would  have  been  of  any  practical  benefit  to 
have  had  a  cattle  guard  with  a  fence  leading 
from  it  west  down  the  dump  and  running  in- 
to tbe  bank  of  the  slough.  The  only  thing 
with  which  we  are  concerned  is  the  absence 
of  any  cattle  guard  because  this  mare  came 
down  the  railroad  track,  and  It  is  to  be  pre- 
sumed that  If  there  bad  been  a  cattle  guard 
in  compliance  with  tbe  statute  the  animal 
would  not  have  walked  over  It  and  reached 
tbe  point  wbere  she  was  killed.  In  St.  Louis, 
K.  &  N.  Ry.  Co.  V.  Clark,  121  Mo.  loc  clt 
183,  25  S.  W.  195,  906,  26  L.  B.  A.  751,  the 
court  in  speaking  of  this  statute  observed: 

'"This  would  seem  broad  enough  to  include 
every  part  of  the  road  in  which  a  concurrent 
right  of  user  by  the  public  does  not  exist" 

There  was  a  conflict  In  the  evidence  as  to 
wlietber  or  not  there  was  sufficient  space, 
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between  the  nortbwest  side  of  tbe  Ugbway 
and  the  aoatb  end  of  the  trestle,  for  a  cat- 
tle guard.  The  Jury  eridently  found  that 
there  was  (although  appellant  does  not  bring 
ap  the  instmcUons),  for  that  was  a  contested 
point  tliroughout  the  trial,  and  there  is  sub- 
stautial  evidence  to  support  tbe  finding. 

[S]  It  is  contended  that  the  court  erred  in 
permitting  plaintiff's  witness  Nickey  to  tes- 
tify that  he  as  county  highway  engineer  did 
not  do  or  caose  to  be  done  any  work  or  ex- 
pend any  public  money  upon  this  highway. 
Turning  to  Nicky's  testimony  in  the  abstract 
we  find  no  objection  whatever  nor  any  ex- 
ception throughout  the  entire  scope  of  his 
testimony.    The  iwint  is  lost. 

[I]  It  is  urged  that  the  court  erred  in  re- 
ducing the  amount  of  the  verdict  from  $70 
to  $50,  and  then  overruling  defendant's  mo- 
tion for  a  new  triaL  At  the  time  tbe  trial 
court  acted  It  had  before  it  the  motion  for 
a  new  trial  In  which  it  was  assigned  as  er- 
ror that  the  verdict  was  excessive.  The  only 
exception  appearing  is  one  to  the  action  of 
the  coart  in  overruling  the  moticm  for  a 
new  trial.  The  record  entry  of  the  order  of 
the  court  reducing  the  verdict  and  Judg- 
ment Is  set  out  in  full  in  appellant's  abstract 
of  the  record  proper,  and  we  examined  there 
to  see  if  any  objection  or  exception  on  the 
part  of  the  defendant  (appellant)  was  mani- 
fested, finding  neme.  It  therefore  appears 
that  this  question  relating  to  the  reduction 
of  the  verdict  and  judgment  is  complained  of 
the  first  time  In  this  court,  and  this  robs  the 
point  of  any  merit  for  appellate  purposes. 

The  judgment  is  affirmed. 


ROBBKTSON,   P.   J, 
concur. 


and   STDRGIS,  J.. 


VILES  T.  VILES.    (No.  1748.) 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

20,  1916.     On  Motion  for  Rehearing, 

Dec.  21,  1»16.) 

1.  TuAi,  *=»296(2)— Instructions— DErEOTB— 
CcsB  BT  Other  Instbuction. 

In  action  for  fraud  inducing  plaintiff  to  buy 
oil  8to(^,  where  plaintiS  claimed  that  shares 
tjven  bim  after  complaint  of  the  fraud  were 
accepted  in  compromise  of  another  claim,  and 
an  instruction  on  bis  theory  was  given,  a  fol- 
lowing  instroction  for  defendant  that  it  plain- 
tiff accepted  such  shares  "to  settle  said  contro- 
Teriy,"  referring  to  plaintiff's  claim  of  fraud, 
plaintiff  could  not  recover  "regardless  of  other 
issues,"  was  not  misleading  as  barring  plaintitf, 
even  if  he  accepted  tbe  stock  for  tbe  purpose 
claimed  by  him,  especially  when  read  in  connec- 
tioD  with  plaiatiff's  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  708 ;    Dec.  Dig.  (8=>:^(2).] 

2.  Appxai,  ard  Ebsob  «=>301— Objbotion  Bb- 

LOW. 
Where  Instruction  was  not  complained  of  in 
appellant's  motion  for  new  trial,  it  was  not  re- 
newable; the  trial  court  not  having  been  given 
opportunit7  to  correct  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  U  1743, 1763-1755 ;  Dec.  Dig. 
^=301.} 


8.  Tbial  <Ss>268(8)— Irsibuctiors— IaKonR<» 

Evidence. 
In  action  for  fraud,  instructions  upon  the 
whole  case,  directing  tbe  issues  to  be  found  for 

Eiaintiff,  if  facts  hypothesbed  were  found  for 
im,  were  properly  refused  where  they  ignored 
an  issue  of  compromise  raised  by  defendant's 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  616 ;    Dec.  Dig.  <S=>253(3).] 

4.  Fbaud  «3»11(2)— SAUt  OP  Oil  Stock— Rkp- 

BESBNTATIONS— SPECULATIVK  VaLITE. 

Where  the  entire  holdings  of  an  oil  company 
consisted  of  undeveloped  property  of  entirely 
speculative  value,  fraud  was  not  to  be  ascribed 
to  rei>resentations  of  a  seller  of  stock  of  the  cor- 
poration, as  to  value  of  such  properties,  because 
he  allowed  elements  of  speculation  to  enter  into 
such  representations ;  mines  being  peculiarly 
speculative  investments. 

fEd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  13;    Dec.  Dig.  <Ss>ll(2).] 

On  Motion  for  Rehearing. 

5.  Tbiai.  «=s>268(6)— lN8TBnanoNa— lONOBiRa 

EVIOENCE. 

Refusal  of  Instruction  ignoring  Issues  raised 
by  evidence  is  not  error,  even  though  such  de- 
fect may  be  cured  by  another  Instruction  sub- 
mitting such  ignored  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  618;    Dec  Dig.  «=>2K(6).] 

Q.  Tbial  €=>261— Requested  Instbuction. 

G(enerally  it  is  not  error  to  deny  a  requested 
instruction,  unless  it  is  correct  in  all  respects. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont. 
Dur.  a  484,  660,  671,  673,  676;   Dec.  Dig.  «=> 

Sturgis,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Folk  County; 
a  H.  Skinker,  Judge. 

Action  by  E.  L.  Vlles  against  W.  W.  VUes. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   AiBrmed. 

Wright  Brothers  and  Argus  Ck>x,  all  of 
Springfield,  and  T.  H.  Douglas,  of  Bolivar, 
for  appellant.  "Herman  Pufahl,  of  Bolivar, 
and  v.  &.  Coltrane,  of  Springfield,  for  re- 
spondent. 

ROBERTSON,  P.  J.  The  plaintiff  brought 
this  action  to  recover  damages  for  alleged 
fraud  peri)etrated  upon  bim  by  the  defend- 
ant, his  second  cousin.  In  a  transaction  in 
which  plaintiff  bought  shares  of  stock  in  the 
Burkbumett  Oil  Company,  a  corporation  of 
Texas  of  which  defendant  was  president.  A 
Jury  trial  resulted  in  a  verdict  for  defendant, 
and  plaintiff  has  appealed.  The  only  errors 
assigned  are  as  to  instructions  refused  and 
given. 

[1]  After  plaintiff  bad  purchased  the  stock, 
claims  to  have  discovered  the  fraud  and  com- 
plained to  defendant,  five  additional  shares 
were  delivered  to  and  retained  by  him.  The 
defendant  contended  at  the  trial  that  this 
constituted  a  compromise  and  settlement  of 
the  controversy  sought  to  be  adjudicated  in 
tills  case;  the  plaintiff  claimed  that  the  addi- 
tional stock  was  accepted  by  him  only  for 
the  purpose  of  adjusting  a  controversy  that 
had  arisen  about  the  amount  of  money  that 
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defendant  r^resented  bad  been  paid  for 
leases  held  by  the  oU  company.  The  plain- 
tiff requested  and  was  given  an  Instruction 
upon  his  theory  of  the  facts.  This  was  fol- 
lowed by  one  in  behalf  of  defendant  referring 
to  the  ciMitroversy  about  the  alleged  mis- 
representations made  by  him,  and  the  Jury 
was  told  that: 

If  "in  order  to  settle  said  controversy,  the 
defendant  procured  for  the  plaintiff  five  addi- 
tional shares  of  stock  of  the  company  to  settle 
such  difference,  and  the  plaintiff  accepted  such 
stock  and  still  retains  the  same,  then  it  is  your 
duty  to  find  the  Issue  for  defendant,  regardless 
of  the  other  issues  In  the  case." 

The  criticism  made  of  this  instruction  In 
behalf  of  plaintiff  is  that  the  Jury  under  It 
should  find  for  defendant,  even  If  plaintiff  re- 
tained the  additional  shares  of  stock  for  the 
purpose  for  which  he  claims  It  was  accepted. 
But  the  instruction  requires  the  Jury  to  find 
that  the  defendant  procured  additional  stock 
to  settle  the  difference  involved  In  this  suit, 
and  the  requirement  that  It  be  found  that  the 
plaintiff  accepted  the  stock  Is  so  connected 
therewith  that  the  Jury  could  not  have  been 
misled  or  have  concluded  therefrom  that  the 
acceptance  and  retention  could  have  referred 
to  anything  else  than  the  purpose  therein 
Immediately  before  spedfled,  especially  when 
read  In  connection  with  the  instmction  given 
In  behalf  of  plaintiff  on  the  same  question. 

[2]  An  instruction  numbered  10  given  in 
behalf  of  defendant  is  complained  of  In  the 
brief  filed  In  behalf  of  plaintiff,  but  a  ref- 
erence to  the  motion  for  a  new  trial  dis- 
closes that  no  complaint  was  made  therein 
of  this  instruction.  No  rule  is  better  estab- 
lished than  that  an  appellate  court  shall  not 
pass  on  errors  of  this  kind  charged  against 
the  trial  court  which  that  court  has  not  been 
given  an  opportunity  to  correct 

[S]  Instructions  numbered  3  and  4  request- 
ed by  the  plaintiff  were  refused  by  the  trial 
court,  and  of  this  action  complaint  is  made. 
Each  of  these  Instructions  were  upon  the 
whole  case  and  directed  the  issues  to  be 
found  for  the  plaintiff  If  the  facts  therein 
hypothetlcally  submitted  were  found  in  fa- 
vor of  plaintiff.  These  instructions  ignored 
the  question  of  compromise,  and  for  that 
reason  alone  the  court  cannot  be  convicted  of 
error  in  refusing  to  give  them. 

[4]  Three  instructions  (6,  5A,  and  6B)  were 
requested  by  plaintiff  and  refused.  This  is 
assigned  as  error.  One  of  these  instructicHis 
told  the  jury  that  in  determining  the  value 
of  the  leases  held  by  the  oil  company  that 
there  should  not  be  taken  into  "consideration 
any  value  you  may  believe  from  the  evidence 
to  be  of  a  purely  speculative  character."  The 
other  two  Instructions  eliminated  from  the 
term  "value,"  as  used  in  other  instructions, 
all  value  that  was  purely  speculative  in  its 
character.  These  Instructions,  If  given, 
would  have  been  equivalent  to  a  directed 
verdict  for  plaintiff.  The  entire  holdings  of 
the  oil  company  consisted  of  undeveloped 
ftropettjf,  and  the  entire  value  was  specula- 


tiTfc  While  It  had  a  maifcet  value  It  was 
necessarily  based  to  a  large  extent  on  the 
speculative  idea  the  public  had  of  It.  Our 
Supreme  Court  In  Morgan  County  Coal  Com- 
pany V.  Halderman,  254  Mo.  596,  648,  163 
S.  W.  828,  843,  quotes  approvingly  as  fol- 
lows: 

"No  man,  however  scientific  he  may  be,  could 
certainly  state  how  a  mine,  witli  a  most  flatter- 
ing outcrop  or  blowout,  will  finally  turn  out.  It 
is  to  be  fully  tested  and  worked  by  men  of  sidll 
and  judgment.  Mines  are  not  purchased  and 
sold  on  a  warranty,  but  on  the  prospect.  The 
sight*  determines  the  purchase.  If  very  flatter- 
ing, a  party  is  willing  to  pay  largely  for  the 
chance.  There  is  no  other  sensible  or  known 
mode  of  selling  this  kind  of  property.  It  is, 
in  the  nature  of  the  thing,  utterly  speculative, 
and  everyone  knows  the  business  is  of  the  most 
fluctuating  and  haeardous  character.  How 
many  mines  have  not  sustained  the  hopes  created 
by  their  outcrop!" 

We  are  not  holding  that  there  could  be  no 
fraudulent  representation  as  to  the  valne  ot 
properties  of  this  character,  but  we  do  hold 
that  in  this  case  the  defendant  should  not  be 
convicted  of  fraud  because  in  making  his  rep- 
resentations as  to  value  he  allowed  elements 
of  speculation  to  &iter  ther^n.  These  three 
instructions  were  properly  refused. 

There  being  no  reversible  error,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

STURGIS  and  FARRINOTON,  JJ..  concur. 

On  Motion  for  Rehearing. 

ROBERTSON,  P.  3,  Appellant  vigorously 
challenges  the  correctness  of  the  statement 
in  the  opinion  that  the  trial  court  properly 
refused  instructions  3  and  4  offered  by  plain- 
tiff because  they  ignored  the  defense  of  an 
alleged  compromise.  It  is  urged  ttiat  such  a 
holding  is  in  conflict  with  the  opinions  in 
the  cases  of  Melly  v.  St.  Louis  &  San  Francis- 
co R.  Co.,  216  Mo.  667,  587-589,  114  S.  W. 
1013,  Turner  v.  Southwest  Missouri  R.  Co., 
138  Mo.  App.  143,  161,  120  S.  W.  128,  Jackson 
V.  Western  Union  Telegraph  Co.,  174  Mo. 
App.  70,  82,  156  S.  W.  801,  WWght  v.  Dinger 
Mining  Co.,  163  Mo.  App.  636,  539,  147  S.  W. 
213,  Johnson  v.  Springfield  Traction  Co.,  176 
Mo.  App.  174,  186,  161  S.  W.  1183,  and  KeUer 
V.  Blurton,  183  S.  W.  710,  7U. 

[S,  8]  An  examination  of  all  of  the  deci- 
sions in  the  above  cases,  together  with  those 
there  dted,  as  well  as  the  ones  cited  in  Wing- 
fleld  v.  Wabash  R  Co.,  267  Mo.  347,  363, 
377,  166  S.  W.  1037,  wlU  reveal  that  in  none 
of  them  was  it  held  error  to  refuse  this  char- 
acter of  an  instruction.  All  of  the  opinions 
in  the  cases  leading  up  to  the  Meily  Case,  su- 
pra, and  many  thereafter,  refer  to  the  slvlng 
of  such  an  Instruction,  when  accompanied 
with  proper  instructions  setting  out  the  de- 
fense, as  not  constituting  reversible  error. 
Such  is  the  holding  in  the  Wlngfield  Case, 
supra.  If  a  party  "who  asks  an  instmction 
on  the  whole  case  must  not  frame  it  so  as  to 
exclude  from  the  consideration  of  the  Jury 
the  pointB  raised  by  the  evidence  of  Us  ad- 
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yvtsaif  (WInglleld  Gaae,  257  Mo.  802,  166  f 
S.  W.  1041).  It  la  difficult  to  oonTlct  tbe  trial 
ooort  of  error  In  refoaliig  an  instmctlon  that 
does  not  meet  this  requirement,  even  tbongh 
there  may  be  an  Instruction  given  wbldti  aub- 
mlts  tbe  defense.  W!e  have  never  anppoeed 
tbere  was  any  law  tbat  would  convict  a  court 
of  error  In  refusing  an  Incorrect  Instruction 
whlcb  tbe  opposite  party  could  correct  by 
obtaining  an  Instruction  covering  tbe  omis- 
sion constituting  tbe  defect  "The  general 
mle  la  that  It  Is  not  error  to  deny  a  request 
for  as  Instruction,  unless  It  Is  correct  In  all 
respects."  Trustees  of  Christian  tTnlversUy 
T.  Hoffman,  95  Ma  App.  488,  487,  69  S.  W. 
474;  Lall  dc  Hall  t.  Padflc  Elcpress  Co.,  81 
Mo.  App.  282,  235. 

Nevertheless,  the  refusal  of  the  Instmc- 
tlona  Is  Justlfled  on  other  grounds.  One  of 
them  relates  to  alleged  misrepresentations  as 
to  tbe  lease  of  the  oil  company  containing 
no  forfeiture  clause,  and  was  based  on  the 
theory  that  tbe  leases  were  leas  valuable  by 
reason  of  this  clause,  but  there  was  no  teatl- 
mony  to  that  effect.  Tbe  other  one  was  on 
the  theory  that  If  the  leases  had  not  been 
developed  by  drilling,  and  that  was  neoeasary 
in  order  to  determine  their  value  and  to 
learn  whether  the  purchase  of  the  stock  of 
tbe  company  would  be  safe  Investment  and 
plaintiff  did  not  know  that  but  defendant  did, 
that  defendant  knew  of  plaintiff's  Ignorance 
In  tbls  reelect  and  tailed  to  convey  such  In- 
formation to  plaintiff,  then  the  verdict  should 
be  for  plaintiff.  Even  If  the  plaintiff  was  so 
ignotant,  and  tbe  instruction  properly  de- 
clares the  law,  there  was  no  testimony  to 
jostUy  the  giving  of  the  instruction,  as  there 
was  no  showing  that  defendant  knew  ot 
plaintiff's  ignorance  in  tbls  regard. 

Tbe  motion  for  a  rehearing  is  overruled. 
All  concnr;  8TURGI8,  J.,  in  the  result  only. 


8HAHAN  V.  LtrSK  et  at    (No.  1741.) 

(Springfield  Court  of  Appeals.    MiaaonrL    Dec. 

16,  1916.) 

1.  Dahaoks      «=9l05  —  Enxina      Stock— 
Measttbk. 

The  measure  of  damages  against  a  railroad 
for  killing  stock  is  the  value  of  tbe  stock  in 
tbe  vicinity  where  and  when  the  animals  were 
knied. 

[Ed.   Note.— For   other   cases,   see   Damages, 
CSent  Dig.  H  286-271;  Dec.  Dig.  «=>105.] 

2.  Dakaoes     «=>174(2)— KittiiNo     Stock— 
Evidence  of  Value— Pubchase  Price. 

In  an  action  against  a  railroad  for  killing 
plaintiff's  animals,  the  amount  he  paid  for  them 
one  year  before,  while  competent  evidence  of 
their  value  at  that  time,  la  not  evidence  of  their 
Tilne  at  the  time  and  place  where  they  were 
killed. 

[Ed.   Note.— I\>r   otiier   cases,   see   Damages, 
Cent  Dig.  H  463,  467;  Dec.  Dig.  «=»174(2).] 

3.  APjPKAi.  Alio   £bbob  «=all40(4)— Disposi- 
noH  or  Cass— REDCcnoir  or  Judgmxht. 

Where  the  only  competent  evidence  in  an 
•etioD  to  recover  the  statutory  double  damages 


tot  killing  stoA  allowed  diat  die  market  value 
of  the  Btock  was  only  one-half  the  amount  of 
tbe  verdict  a  judgment  for  double  the  amount 
of  the  verdict  will  be  reversed  unless  plaintiff 
remits  one-half  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4466;    Dec  Dig.  «sill40 

Sturgla,  J.,  dissenting. 

Appeal  from  Circuit  Court  Pemiscot 
County;  Sterling  H.  McCarty,  Judge. 

Action  by  Hamld  Shahan,  by  next  friend, 
R.  S.  Hamra,  against  James  W.  Dusk  and 
others,  receivers  of  tbe  St  Louis  &  San  Fran- 
cisco Railroad.  Judgment  for  plaintiff,  and 
defendants  appeaL.  Affirmed  on  condition 
that  plaintiff  remit  one-half  thereof;  other- 
wise, to  be  reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart  both  of  Cape  Girar- 
deau, for  appellants.  Sam  J.  Corbett  of 
Carutbersville,  for  respondent 

ROBERTSON,  P.  J.  Tbe  plalntirs  mnlo 
and  mare  wandered  upon  defendants'  rail- 
road track  and  were  killed  by  a  passing  train. 
At  this  point  defendants  were  required  by 
section  8146,  R.  S.  1909,  to,  but  did  not  fence 
their  right  of  way.  Plaintiff  sued,  and  a 
jury  trial  resulted  in  a  verdict  In  his  favor 
for  $250.  Tbe  court  under  tbe  statute,  dou- 
bled tbe  amount  and  entered  judgment  ac- 
cordingly. The  defendants  have  appealed, 
and  urge  that  the  court  admitted  Improper 
testimony  and  that  tbe  jury  doubled  the 
amount  the  proof  showed  tbe  animals  to  be 
worth,  and  that  therefore  this  judgment 
should  be  reversed  and  the  cause  remanded, 
unless  plaintiff  will  remit  <Hie-balf  of  It  If 
the  testimony  admitted  without  objection 
shows  any  value,  it  unquestionably  does  not 
show  more  than  $126;  $50  for  the  mare  and 
$75  for  tbe  mule. 

We  shall  refer  to  the  testimony  that  Is 
relied  upon  to  show  9  value  in  excess  of 
$126  for  the  team.  The  plaintiff,  an  Assyrian, 
a  peddler  traveling  over  the  country,  and  who 
testified  through  an  interpreter,  said  that  he 
bought  them  about  one  year  before  they  were 
killed.  The  mare  was  blind  in  one  eye.  He 
was  asked  If  he  knew  what  the  market  value 
of  this  team  was  on  the  date  it  was  killed. 
The  answer  was  that  they  were  worth  $300  If 
he  wanted  to  sell  them.  Tbe  court  on  motion 
of  defendants  struck  this  out  Then  plaintiff 
proceeded  to  testify  that  he  could  get  and 
would  not  take  less  than,  $300.  After  the 
plaintiff  had  given  this  testimony  attempting 
to  show  the  market  value  of  the  animals,  tbe 
trial  court,  who  saw  the  witness  and  heard 
him  testify,  remarked  In  the  presence  of  the 
jury,  and  in  ruling  on  defendants'  objection: 
"He  doesn't  know  what  the  market  value 
means."  Plaintiff  was  then  asked  what  he 
paid  for  them,  and  be  answered,  over  de- 
fendants' objection,  $400. 

[1]  Wben  there  is  a  market  value,  as  In 
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this  case,  It  must  control  (Wagoner  Under- 
taking Co.  V.  Jones,  134  Ho.  App.  101,  108, 
114  S.  W.  1049,  and  cases  tbere  cited),  and  It 
must  be  such  a  value  In  the  vicinity  where 
and  when  the  animals  were  killed  (Warden 
V.  Missouri,  Kansas  &  Texas  Ry.  C!o.,  78  Mo. 
App.  664,  668). 

[2]  What  plaintiff  gave  for  the  team  may 
have  been  some  evidence  of  its  value  at  the 
time  and  place  of  the  purchase,  but  not  at 
the  time  and  place  where  killed.  Miller  v. 
Bryden,  34  Mo.  App.  602,  607,  and  608 ;  John- 
son &  Co.  T.  Springfield  Ice  &  Refrigerator 
Co.,  143  Mo.  App.  441.  452,  127  S.  W.  692; 
Nlemetz  t.  St  Louis  Agricultural  &  Mechan- 
ical Association,  5  Mo.  App.  59,  64 ;  Grant  t. 
Hathaway,  118  Mo.  App.  604,  610,  96  S.  W. 
417.  In  tbe  oplnloa  In  this  last  case  it  is 
held  that  proof  of  the  amount  i>ald  eleven 
months  before  the  time  when  the  value  must 
he  fixed  Is  no  evidence  upon  that  question. 

The  fact  that  the  court  was  of  the  opinion 
the  plaintiff  did  not  know  what  the  question 
as  to  the  market  value  of  the  team  meant 
was  of  Itself  no  reason  for  dispensing  with 
proof  on  that  question. 

[3]  We  have  referred  to  all  <rf  the  testi- 
mony that  was  submitted  to  the  jury  and 
which  has  any  bearing  on  the  value  of  the 
team  above  $126,  and  as  this  testimony  Is  of 
no  probative  force,  and  since  error  was  com- 
mitted in  admitting  testimony  as  above  no- 
ticed, we  must  hold  that  the  Judgment  on  the 
record  before  us  cannot  be  npheld  for  an 
amount  exceeding  |250,  and.  If  plaintiff  will 
within  ten  days  after  this  opinion  is  filed 
remit  therefrom  sufficient  to  reduce  It  to  that 
amount,  it  will  be  affirmed;  otherwise,  it  will 
be  reversed  and  the  cause  remanded. 

It  l8  80  ordered. 

PARRINGTON,  J.,  concurs. 

STUROIS,  J.  (dissenting).  I  am  constrain- 
ed to  differ  with  my  Associates  in  holding 
that  there  Is  no  evidence  warranting  the 
Jury  In  finding  that  the  value,  of  the  animals 
killed  exceeds  $125,  being  $50  for  the  horse 
and  $75  for  the  mule.  The  plaintiff  testified, 
through  an  Interpreter,  as  follows: 

"Q.  What  was  the  reasonable  market  value 
at  the  time  and  place  on  the  day  they  were 
killed ;  that  is.  If  a  man  wanted  to  seU  them 
but  didn't  have  to  sell,  and  a  man  wanted  to 
buy  but  didn't  have  to  buy?  Interpreter: 
Could  have  sold  them  for  $300  any  time  he 
wanted  to.  Mr.  Stewart:  Object  to  that  and 
ask  It  be  stricken  out  because  it  is  not  respon- 
sive to  the  question.  By  the  Court:  Tell  him 
to  answer  the  question.  Interpreter:  Said 
they  were  worth  that  at  that  time.  Mr.  Stew- 
art: Renew  my  objection,  not  responsive  to 
the  question.  Interpreter:  He  says  a  man 
come  in  to  sell,  to  tell  like  that,  how  much  he 
would  give  for  that,  he  says  lie  would  tell  like 
that,  he  would  pay  $300,  said  he  wouldn't  take 
less  than  $300.  Mr.  Stewart:  Renew  my  ob- 
jection. By  the  Court:  He  doesn't  know  what 
the  market  value  means.  Objection  overruled. 
Mr.  Stewart:  Exception." 


It  aeeam  to  me  that  when  a  witliess,  in 
answer  to  a  question  as  to  the  market  value 
of  these  animals,  answers  that  he  could  luxre 
sold  the  same  for  $300  at  any  time  he  wanted 
to,  that  same  were  worth  that  at  tbe  time 
they  were  killed,  and  if  a  man  had  offered 
him  $300  he  would  not  have  taken  It,  it  is 
competent  evidence  based  on  a  correct  meas- 
ure of  damages  and  responsive  to  tbe  qnes- 
tlon,  though  the  last  statement  is  not  strictly' 
a  proper  measure  of  damages,  but  is  Ixann- 
less.  The  maximum  value  of  $126  as  fixed 
by  tbe  majority  opinion  is  that  of  tbe  section 
foreman  and  two  persons  called  by  bim  to 
appraise  the  animals  after  their  deatb  on  a 
casual  inspection.  One  of  these  appraisers 
testified  that  the  valuation  of  the  horse  at 
$50  was  on  the  theory  that  it  was  blind  in 
both  eyes,  and  the  evidence  clearly  shows  tliat 
it  had  one  good  eye.  It  so  accords  with  rea- 
son and  experience  that  a  horse  with  one 
good  eye  Is  mtwe  valuable  tban  one  totally 
blind  that  the  Jury  was  warranted  in  con- 
cluding that  if  the  horse  was  worth  $50  on 
the  supposition  of  being  totally  blind,  it  was 
worth  more  with  one  good  eye.  Tbe  male 
was  shown  to  be  sound  but  rather  poor.  S*iir- 
thermore,  the  plaintiff  testified  that  the  two 
animals  cost  him  $400  about  a  year  previ- 
ous, and  the  cost  price,  when  not  too  remote, 
is  admissible,  bot  as  the  measure  of  damages, 
but  as  throwing  some  light  on  the  question. 

Evidence  of  value,  in  the  nature  of  expert 
or  opinion  evidence,  is  always  advisory  and 
not  binding  on  the  Jury.  Tbe  Jury,  In  weigh- 
ing such  evidence,  has  the  right  to  use  Its 
own  knowledge  and  experience  along  the 
same  lines.  The  Jurors  here  were  pat  In 
possession  of  knowledge  as  to  the  age  and 
condition  of  these  animals  and  tbe  purpose 
for  which  they  were  being  used.  The  Jurors 
were  from  a  rural  community,  and  this  court 
is  not  required  to  be  ignorant  of  the  fact  tliat 
such  Jurors,  when  In  possession  of  the  facts 
shown  by  this  record,  have  the  knowledge  and 
experience  requisite  to  form  a  fair  estimate 
of  the  value  of  such  common  animals.  I  am 
of  opinion  therefore  that  the  Jury  in  no  way- 
attempted  or  Intended  to  double  the  amount 
of  damages  found,  but  Intended  to  and  did,  on 
sufficient  evidence,  find  tbe  animals  to  be  of 
the  reasonable  value  of  $250  at  the  time  tliey 
were  killed.  That  the  amount  of  such  dam- 
ages should  be  doubled  in  entering  the  Judg- 
ment is  a  matter  which  the  law  directs. 


KRIPPENDORF-DITTMAN  CO.  v.  HTJNTV 
RIDDICK  MERCANTILE  CO.  et  ah 
(No.  1920.) 
(Springfield  Court  of  Appeals.    Missouri.    DeCk 
16,  1916.) 

1.  Frauds,   Statute  of  «=»159  —  Salk    ow 
Goods  —  Part  Acceptance  —  Oiw  oa  Tw^o 
Contracts— QuBSTioR  roa  Jubt. 
Evidence  of  a  sale  of  goods,  part  to  be   de- 
livered at  one  of  the  buyer's  stores  and  part  at 
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its  otbcr  store,  beinv  one  sale,  ao  that  aecep* 
taoce  of  the  goods  dipped  to  one  store  woald, 
under  Bey.  St.  1909,  {  2784,  take  the  contract 
out  of  the  statute  of  frauds,  the  sale  being  all 
at  the  same  time  and  place,  though  the  goods 
for  each  store  were  entered  on  a  separate  order 
blank,  held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  rHg.  I  378;   Dec.  Dig.  <©=>159.] 

2.  Fbauds,  Statute  of  «=>83— "Contbaot  oi 
Sale"  of  Goods. 

The  contract  arising  from  an  order  tot 
shoes,  though  they  are  thereafter  manufactured, 
is  one  of  sale,  as  regards  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {§  147-153;  Dec.  Dig.  <S=83. 

For  other  definitions,  see  Words  and  Phrases, 
I1r«t  and  Second  Series,  Contract  of  Sale.] 

3.  Appeal  and  Ebbob  «=»1078(1)  —  Point» 
Not  Bbiefkd. 

A  point  not  briefed  by  either  party  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4256;  Dec  Dig.  «=9l078(l).] 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 

Action  by  the  Kilppendorf-Dlttman  Com- 
pany against  the  Hont-Riddick  Mercantile 
Company  and  another.  From  an  adverse 
judgment,  plaintiff  appeals.  Reversed  and 
remanded. 

Williams  A  Gait,  of  Springfield,  for  appel- 
lant Patterson  &  Patterson,  of  Springfield, 
for  respondents. 

SmitGIS,  J.  The  plaintiff  is  a  manufac- 
torer  and  wholesale  merchant  of  shoes  at 
Cincinnati,  Ohio.  The  defendant  Is  a  retail 
merchant  having  two  stores  and  places  of 
business,  one  at  Tulsa,  Okl.,  and  the  other 
at  Springfield,  Mo.  The  defendant's  principal 
place  of  business  was  at  Tulsa,  and  the 
Springfield  store  was  in  the  nature  of  a 
branch  store.  The  defendant's  purchasing 
agent  was  at  Tulsa,  and  there  bought  goods 
for  both  stores.  This  suit  Is  for  the  pur- 
diase  price  of  a  bill  of  shoes  alleged  to  have 
been  bought  by  defendant's  buyer  at  Tulsa 
and  shipped  to  defendant  at  Springfield. 
Hie  defendant  refused  to  recrfve  or  pay  for 
this  shipment.  The  defendant  pleaded  the 
statute  of  frauds  (section  2784,  R.  8.  1909), 
and  the  trial  court  sustained  a  demurrer  to 
the  evidence  and  forced  plaintiff  to  take  a 
nonsuit 

[1]  The  only  question  presented  on  this  ap- 
peal is  the  correctness  of  the  trial  court's 
ruling  that  plaintiff  could  not  recover  be- 
cause of  its  failure  to  show  any  contract  or 
memorandum  in  writing  signed  by  the  pari:y 
to  be  charged  suflScient  to  satis^  the  stat- 
ute of  frauds  relating  to  the  sale  of  personal 
property  of  greater  value  then  $30.  The 
plaintifTs  evidence  shows  that  Its  traveling 
salesman,  with  bis  samples,  was  at  Tulsa, 
and  there  met  the  defendant's  buyer,  who 
gave  him  an  order  for  certain  shoes  to  be 
shipped  to  the  Tulsa  store,  and  for  certain 
other  shoes  to  be  shipped  to  the  Springfield 


ctora  The  defesidant'a  buyer  selected  tbe 
kind  and  quantity  of  goods  sold,  and  tbe 
plaintltTs  salesman  wrote  out  the  order  or 
orders  on  blank  forms  used  for  that  purpose^ 
specifying  the  kinds,  quantity,  sizes,  prlcsB, 
etc.,  and  forwarded  same  to  plaintiff. 

The  order  or  orders  were  not  signed  by  de- 
fendant or  any  one  for  It,  and  as  defendant 
reoelved  and  accepted  the  goods  shiiqped' td 
Tulsa,  it  becomes  important  to  determtuA 
wbetber  there  was  only  one  sale  and  order 
covered  by  the  shipments  or  whether  there 
were  two  separate  and  distinct  sales  or  or- 
ders, one  for  the  Tulsa  store,  and  the  other 
for  the  Springfield  store.  Recognizing  that 
the  receipt  and  acceptance  of  part  of  tbe 
goods  takes  a  case  out  of  tbe  statute  of 
frauds,  the  defendant,  in  its  brief,  says: 

"The  real  ouestion  to  be  determined  in  this 
case  is  whether  or  not  the  trial  court  was  cor> 
rect  in  declaring  as  a  matter  of  law  that  the 
evidence  offered  on  behalf  of  the  appellant  dis- 
closed the  fact  that  there  are  two  separate  and 
independent  contracts  between  the  parties  for 
the  sale  of  goods,  wares,  and  merchandise,  and 
that  the  one  sued  upon  was  within  the  statute  of 
frauds.  If  that  evidence  shows  that  the  transac- 
tion by  which  these  two  orders  for  shoes  were 
given  embraced  but  one  contract,  then  the  judg- 
ment of  the  trikl  court  should  be  reversed  and 
the  cause  remanded.  If  that  evidence  shows 
that  the  two  alleged  orders  upon  acceptance  by 
appellant  were  two  separate  and  distinct  con- 
tracts, then  the  judgment  should  be  affirmed." 

The  defendant,  In  its  brief,  further  says: 

"The  evidence  tended  to  show  that  the  travd- 

fng  salesman  made  two  separate  written  orders 

for  the  goods,  neither  of  which  was  signed  by 

the  respondent  or  any  one  for  It." 

This,  we  think.  Is  as  strong  a  statement 
in  defendant's  favor  as  the  facts  will  war- 
rant But  defendant  forgets  that  tbe  demur- 
rer to  the  evidence  was  based  on  the  ground 
that  the  evidence  conclusively  showed  that 
two  distinct  sale  contracts  were  made.  The 
evidence  is  that  the  traveling  salesman  filled 
up  two  order  blanks,  but  this  Is  not  incon- 
sistent with  there  being  only  one  sale,  since 
an  inspection  of  the  original  orders  shows 
tbat  there  was  hardly  room  enough  on  one 
blank  for  the  entire  order ;  and  since  part  of 
the  goods  were  to  be  shipped  to  one  place 
and  part  to  the  other,  It  was  necessary  to  ' 
designate  separately  what  goods  were  to  be 
shipped  to  Tulsa  and  what  to  Springfield. 
Tbe  use  of  two  order  blanks  was  therefore 
largely  a  matter  of  convenience.  The  sale 
was  all  at  one  and  tbe  same  time — one  buyer 
and  one  seller  each  represented  by  a  single 
agent — and  was  essentially  one  transaction. 
The  two  order  sheets  were  transmitted  to 
plaintiff  together,  were  received  and  accept- 
ed on  the  same  date,  and  notification  of  tbe 
acceptance  mailed  to  defendant  on  one  date. 
The  goods  were  then  manufactured,  the  de- 
fendant's name  and  place  of  business  stamp- 
ed thereon,  and  both  shipments  made  on  the 
same  day.  The  original  sheet  shows  that 
each  is  an  exact  duplicate  of  the  other,  ex- 
cept tbat  the  Tulsa,  part  of  tbe  order  includ- 
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ed  one  Und  or  grade  of  shoe  not  wanted  at 
the  Springfield  store.  Tbe  evidence  Is  that 
tbe  order  was  first  made  out  for  the  Tulsa 
store,  and  then  the  bnyer  directed  the  sales- 
man to  duplicate  the  order  for  the  Spring- 
field store,  except  as  to  ttte  one  kind  of  shoes 
not  -wanted  there.  But  this  am)ears  to  haye 
been  a  mere  convenience  and  detail  in  carry- 
ing oat  one  transaction  and  one  purchase 
for  both  stores  rather  than  showing  dis- 
tinct purchases  for  each  store  and  constitut- 
ing two  separate  transactions.  Even  if  there 
are  facts  warranting  a  finding  that  there 
were  two  distinct  sales,  the  court  could  not 
so  declare  as  a  matter  of  law.  The  part  of 
the  goods  shipped  to  Tulsa  was  received,  ac- 
cepted, and  paid  for  by  defendant  without 
question.  If  there  was  but  one  sale  of  all 
the  shoes  this  Is  conceded  to  be  sufficient  to 
take  the  case  out  of  the  statute.  Blckey  y. 
Tenbroeck,  63  Mo.  663. 

[2]  PlaintlS  has  also  suggested  that  the 
orders  In  question  were  for  the  manufacture 
of  goods  for  defendant  rather  than  a  sale  of 
goods,  wares,  and  merchandise,  and  there- 
fore not  within  the  statute  of  frauds.  The 
contracts  here  are  much  like  those  consider- 
ed in  Helmers,  Bettman  &  Co.  v.  Nagel  &  Co. 
112  Mo.  App.  202,  87  S.  W.  61,  and  Pratt  v. 
Miller,  109  Mo.  78,  18  S.  W.  965,  32  Am.  St 
Bep.  666,  and  this  point  must  be  ruled 
against  plaintiff. 

In  view  of  another  trial  we  note  that  when 
the  goods  arrived  at  Springfield  the  defend- 
ant caused  same  to  be  returned  to  plaintiff 
without  any  excuse  whatever,  except  that 
some  time  later  defendant  said  It  could  not 
use  them.  The  goods  were  again  returned 
to  Springfield,  and  later,  as  an  excuse  for  not 
receiving  them,  defendant  wrote  this  letter: 
"In  reply  to  your  letter  of  September  12th, 
beg  to  say  all  orders  placed  by  our  company 
when  given  are  to  be  accepted  by  a  directory 
of  the  Hunt-Biddick  Co.  and  we  have  no  record 
whatever  of  placing  an  order  signed  properly 
with  tbe  Krippendorf-Dittman  Co.,  and  for  tbu 
reason  the  shoes  were  returned.  None  of  the 
directors  of  this  company  knew  that  this  order 
was  placed  and  we  kindly  ask  to  notify  our 
dients  that  the  shoes  are  m  Springfield  subject 
.  to  their  order." 

Later  it  wrote  again: 

"We  are  referring  to  shipment  of  goods  made 
our  Springfield  store  last  fall.  The  order  was 
supposed  to  have  been  given  by  an  authorized 
agent  of  our  company.  This  is  an  error,  as 
Mr.  Biddick  and  I  are  liable  only  for  orders 
placed  with  our  signature.  We  have  been  ad- 
vised by  the  railroad  company  that  these  shoes 
will  be  sold  within  a  short  time  to  pay  storage 
diarges   and  freight  [Signed]    Hunt" 

These  letters  plainly  refer  to  the  unsigned 
orders  forwarded  to  plaintiff  and  then  in 
Its  hands  and  which  defendant  evidently 
thought  were  signed  by  its  purchasing  agent, 
Lindsay.  The  defendant  was  seeking  to  re- 
pudiate the  purchase  solely  on  the  jground 
that  such  purchasing  agent  could  not  bind 
defendant  without  a  specific  approval  by  its 
board  of  directors.    But  defendant  recogniz- 


ed its  buyer's  authority  so  far  as  pertains  to 
the  goods  shipped  to  Tulsa,  and  there  ia  evi- 
dence that  this  agent  was  defendant's  reg- 
ular buyer,  having  and  exercising  such  aa- 
thority  generally.  It  la  suggested  that  where 
one  writing  refers  to  another,  such  other  is 
to  be  considered  part  thereof  and  that  the 
whole  correspondence  relating  to  this  sale  of 
goods  must  be  taken  and  read  together,  and 
when  so  taken  there  is  sufficient  In  writing 
signed  by  defendant  to  satis^r  the  statute. 

[3]  This  point  is  not  briefed  by  dther  side, 
and  we  will  leave  it  as  we  find  it 

Tbe  Judgment  wiU  be  reversed,  and  the 
cause  remanded. 

BOBEBTSON.  P.  J.,  and  TABBINOTON. 
J.,  concur. 


SHELTON  V.  CHICAGO,  M.  &  ST.  P.  BY.  CO. 

(No.  11968.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  27,  1016.) 

1.  Appbai.  Ann  Bbbob  «s»1001(1),  1002— Con- 

rUCTINO   EVIOENCE. 

The  Court  of  Appeals  cannot  weigh  con- 
flicting evidence  nor  set  aside  a  verdict  having 
substantial  testimony  to  support  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3928-3933,  3935-3937 ; 
Dec  Dig.  <S=»1001(1J,  1002.] 

2.  Carbikbb   «=>318(5)—PAssENQB:Ba— Injury 
— Gktting  off  Train. 

In  action  against  railroad  for  injuries  firom 
being  knocked  £ram  car  platform  by  sudden  jerk- 
ing, evidence  that  plaintiff,  a  passenger,  desir- 
ing to  get  off  the  train,  was  advised  by  the 
brakeman  that  the  train  would  stop  or  slow  up 
at  the  depot  and  stood  with  the  brakeman  on 
the  car  steps  when  thrown  therefrom  by  a  Jerk, 
held  to  support  plaintiff's  verdict 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  1309,  1310;   Dec.  Dig.  «=318(5).i 

3.  CABBIEnS  «=s>336— PASSENOEBB— AUTHOBITY 

or  Bbakkman. 
A  passenger  is  entitled  to  rely  on  the  invita- 
tion and  suggestion  of  a  brakeman  to  occupy 
a  place  on  car  steps  preparatory  to  getting  off 
when  the  train  stops  or  slows  up  at  a  station. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ft  1367-1362;    Dec.  Dig.  «=9386.J 

4.  CABBrEBS     «=>347(8)— Passengsbb— Ooma 
ON  Stkfs— Qttbstion  fob  Jubt. 

Whenever  there  is.  any  good  reason  for  a 
passenger  going  upon  the  steps  of  a  car,  it  is  a 
question  for  the  jury  whether  such  act  amounts 
to  contributory  negligence  or  not 

[Ed.  Note.— E\>r  other  cases,  see  Carriers, 
Cent  Di>.  ft  1356, 1356, 1379, 1402;  Dec.  Dig. 
«=»347(S.] 

Appeal  from  Circuit  Court  Sullivan  Coun- 
ty;  Fred  Lamb,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Edmund  B.  Shelton  against  the 
Chicago,  Milwaukee  &  St  Paul  Ballway 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Fred  S.  Hudson,  of  Kansas  City,  for  appel- 
lant John  W.  Clapp,  of  Milan,  and  Piatt 
Hubbell  and  Oeo.  H.  Hubbell,  both  of  Treu- 
t<Ht,  for  respondoit 


9rer  other  casoi  m>  huim  topic  and  KBT-NmBIIR  In  all  Kor-NumlMrsd  Dlaast*  sad  IndcMi 


Mo.) 


BEXJjTOtf  y.  CHICAQO,  M.  A  ST.  P.  RT.  OO. 


4T 


TaiUBLE!,  3.  This  Is  a  rndt  for  peraonal 
injaries  cansed,  bo  plaintiff  avers,  by  his 
being  negligently  Jerked  from  the  steps  of  a 
pas!)enger  train  at  defendant's  station  of 
Lucerne,  which  position  on  the  steps  plain- 
tiff was  induced  to  take  by  the  alleged  neg- 
ligent instructions,  invitation,  suggestion,  di- 
rections, and  misinformation  of  defendant's 
brakeman  on  said  train.  It  being  his  duty  to 
assist  passengers  in  and  about  boarding  said 
train  and  in  alighting  therefrom.  The  an- 
swer was  a  general  denial  and  a  plea  of  con- 
tributory negligence.  Plaintiff  obtained  a 
verdict  and  Judgment  for  |4,000,  and  defend- 
ant has  appealed. 

[1]  We  are  asked  to  reverse  the  case  out- 
rl^it,  as  it  is  claimed  there  Is  no  substantial 
evidence  on  which  to  base  a  verdict  for  plain- 
tiff. This  calls  for  a  somewhat  detailed 
analysis  of  the  evidence,  and  this  means,  of 
course,  the  evidence  in  plaintiff's  favor,  since 
it  Is  the  jury's  province  to  saj'  which  side 
told  the  truth  or  what  were  the  true  facts. 
We  cannot  weigh  coafllcting  evidence,  nor 
set  aside  a  verdict  having  substantial  testi- 
mony to  support  it. 

[I]  Hie  Injury  occurred  on  the  afternoon 
of  Sunday,  March  24,  1912,  at  Lucerne,  a 
station  on  defendant's  line  of  railway  which, 
at  that  point,  runs  north  and  south.  Fow- 
ersvllle  is  a  statlcm  north  of  Lucerne.  De- 
fendant's train  Mo.  8  was  a  north-bound  pas- 
senger, and  No.  3  was  a  south-bound.  Ordi- 
narily they  met  at  Osgood.  But  on  this  Sun- 
day afternoon  the  station  agent  at  Lucerne 
told  the  plaintiff  that  No.  8  was  late,  and 
that  the  two  trains  would  meet  at  Powers- 
vUle.  Plaintiff  thereupon  decided  to  go  to 
Powersville  on  No.  8  and  return  on  Na  8, 
and  purchased  a  ticket  for  this  purpose. 
Upon  the  arrival  of  No.  8  at  Lucerne  plain- 
tiff boarded  the  train  at  the  platform  and 
entered  the  smoking  car,  where  he  saw  two 
acquaintances  on  the  east  side  of  the  coach 
and  entered  into  conversation  with  them. 
Shortly  thereafter  the  train  backed  south  on 
the  main  line  to  the  passing  track  switch, 
and,  over  it,  headed  in  north  on  to  the  pass- 
ing track  to  the  right  or  east  of  the  main 
track.  After  getting  upon  the  passing  track, 
it  stopped  and  remained  at  the  south  end 
thereof,  although  there  was  a  switch  at  the 
north  end  beyond  or  north  of  the  depot  And, 
unless  the  train  was  going  to  again  stop  at 
the  depot  on  Its  way  north.  It  could  have 
gone  on  up  the  passing  track  to  tbe  switch 
at  tbe  north  end  and  there,  as  soon  as  the 
sooth-bonnd  train  bad  passed  that  point  and 
the  track  was  clear,  get  upon  the  main  line 
and  proceed  on  its  Jonmey.  While  No.  8  was 
thns  standing  oa  the  south  end  of  the  pass> 
ing  track,  a  train  from  tbe  north  passed  on 
the  main  line.  Plaintiff,  being  engaged  In 
conversation  with  bis  frloids  on  the  east  side 
of  the  coa(^  did  not  see  what  train  it  was 
that  passed,  but,  of  course,  heard  it,  and 
some  question  arose  In  plaintiff's  mind  as  to 
whetbar  It  was  Mo.  S.    He  lesHurked  tbat  U 


that  was  No.  8  he  bad  better  get  off  because 
he  couldn't  get  back  that  day  and  he  wouldn't 
go  to  Powersville.  He  arose  and  went  to  the 
north  door  of  the  smoking  car.  By  this  time 
his  train  had  backed  south  off.  the  passing 
track  and  was  on  tbe  main  track  a  few  feet 
south  of  the  passing  track  switch  which  was 
768%  feet  south  of  the  depot  platform. 
Plaintiff  passed  out  of  the  car  door  upon  the 
platform,  and,  as  he  did  so,  he  observed  the 
brakeman  on  the  east  steps  of  said  platform 
and  asked  him  what  train  had  just  passed 
south.  The  brakeman  replied  it  was  No.  8. 
Plaintiff  told  the  brakeman  he  had  a  ticket 
and  intended  going  to  PowersvlUe  and  come 
back  on  No.  8.  The  brakeman  replied  that 
it  had  already  gone  by,  and  plaintiff  then 
said  he  had  better  get  off.  To  this,  accord- 
ing to  plaintiff's  evidence,  tbe  brakeman  re- 
plied that  the  train  would  either  slow  down 
or  stop  at  the  station.  The  train  was  then 
moving  toward  the  depot  Upon  being  told 
this,  plaintiff  got  upon  the  west  step  of  the 
car  platform  in  readiness  to  get  off  the 
moment  the  car  slowed  down  or  stopped,  and 
the  brakeman  stood  above  plaintiff  on  the 
platform  or  on  the  ledges  on  either  side  of 
the  steps,  and,  holding  to  the  rods  on  either 
side,  looked  out*  north  to  the  d^wt  Plaintiff 
says  that  he  (plalntUI)  first  got  upon  the  sec- 
ond or  middle  one  of  the  three  steps,  and 
when  the  train  slowed  up  he  got  upon  the 
lowest  step  with  the  intention  of  getting  off 
as  quick  as  he  could  after  they  stopped,  and 
was  facing  to  the  west  holding  with  his 
hands  to  the  rods  on  either  side;  that  while 
he  was  In  this  position  and  just  before  the 
train  reached  the  south  end  of  the  platform, 
or  when  it  was  right  at  the  south  end,  it  gave 
a  sudden,  unusual,  and  hard  jerk,  which 
broke  the  hold  of  his  right  hand  and  caused 
his  body  to  fly  around  and  strike  his  head 
against  tbe  body  of  the  car.  He  says  that 
after  this  blow  he  doesn't  know  how  he  fell 
except  that  when  his  right  hand  broke  loose 
and  his  body  swung  around  he  grabbed  with 
his  right  hand  and  held  onto  the  car  some- 
where In  a  desperate  attempt  to  keep  from 
falling  to  the  ground  and  being  cut  in  two. 
He  doesn't  know  how  far  he  was  carried 
while  thus  clinging  to  the  car,  but  says  he  fell 
between  the  car  and  the  depot  platform,  and 
his  leg  was  cut  off  below  the  knee,  or  it  was 
mangled  so  that  it  had  to  be  amputated.  One 
of  the  bracing  rods  underneath  the  car  also 
struck  his  head,  and  be  was  carried  along 
the  track,  and  otherwise  bruised  and  injured. 
Tbe  brakeman  dmied  that  he  was  on  the 
platform  with  plaintiff,  and  says  he  had  no 
conversation  with  him,  and  consequently  did 
not  tell  him  the  train  would  slow  up  or  stop 
at  the  depot  A  witness  Huffman,  however, 
swore  that  he  saw  plaintiff  on  the  platform 
and  the  brakeman  there  talking  to  him.  The 
brakeman  swore  that  when  the  train  backed 
south  off  the  passing  track  to  the  main 
track,  the  cowcatcher  was  16  or  20  feet  south 
Of  tbe  cwltch,  and  tbi|^  1^  ^ed  the  switch 
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np  80  as  to  clear  the  main  trade  and  tben, 
while  tbe  train  was  standing  stiU,  be  ran 
down  and  got  on  the  front  end  of  tbe  bag^ 
gage  car  and  got  the  baggage  man  to  un- 
chain the  door  and  let  him  in.  There  was 
evidence  that  the  baggage  car  had  no  steps 
on  It,  and  that  it  was  customary  for  tbe 
brakeman  to  get  on  the  first  car  that  had 
steps.  The  smoker  was  next  to  the  baggage 
car  so  that  the  brakeman  had  only  to  go  the 
addltioual  length  of  the  baggage  coach  to 
reach  the  platform  plalntUC  was  on. 

Plaintiff  testified  that  he  had  seen  the 
trains  meet  there  before,  and  that  after  No. 
8  had  backed  from  the  depot  down  to  the 
passing  track  switch  and  bad  gotten  npon 
the  passing  track,  the  train.  If  It  had  finished 
all  its  business  at  the  depot  and  the  passing 
track  was  clear,  would  tben  go  on  np  the 
passing  trade  and  out  onto  the  main  line  at 
the  north  end  after  tbe  south-bound  train 
had  passed,  but  that,  if  it  bad  not  finished 
its  work  at  the  d^)ot,  it  would  again  back 
south  onto  the  main  line,  after  the  other  train 
had  passed,  and  then  go  on  to  the  depot  and 
finish  before  proceeding  on  its  way.  The 
passing  track  was  clear  on  this  occasion,  and 
the  engineer  testified  that  ttiey  could  have 
gone  on  out  at  the  north  end  of  the  passing 
track  If  they  had  wanted  to. 

A  number  of  young  fellows  were  at  the  de- 
pot engaged  In  "train  hopping."  They  got 
on  No.  3  as  It  went  south  and  rode  up  to  the 
switch,  where  they  Jumped  off  and  got  on  No. 
8  to  ride  back  to  the  depot  One  of  them 
(Huffman)  says  that  a  man  in  the  engine  on 
the  west  or  left  side  (which  hi  the  fireman's 
place)  kept  looking  back  and  smiling  at  them ; 
that  the  witness  end  perhaps  one  other  "train 
hopper,"  Blackman,  were  on  the  west  side  of 
the  train  No.  8,  and  this  man  In  the  engine 
looked  back  and  saw  them  and  grinned  and 
waved  his  hand  at  them;  that  every  time 
this  man  in  the  engine  looked  out  be  was 
looking  back.  He  said  it  was  either  tbe  fire- 
man or  engineer ;  he  didn't  know  which,  but 
he  had  on  clothes  like  they  usually  wore. 

Another  train  hopper  (Canaan)  was  on  the 
east  (tbe  engineer's)  side  of  tbe  train  having 
climbed  upon  tbe  east  rear  steps  of  tbe  din- 
ing car  which  was  the  rear  car  of  the  train. 
He  says  the  engineer  had  his  head  out  the  cab 
window  looking  back  at  him;  that  the  engi- 
neer watched  him  for  about  3(X)  yards,  and 
that  when  he  (tbe  witness)  got  In  about  200 
yards  of  tbe  depot  the  train  seemed  to  slow 
up,  and  then  when  tbe  engine  was  about  the 
south  end  of  tbe  depot  platform  it  gave  a 
"surging  Jerk"  and  began  running  faster  and 
faster.  On  cross-examination  by  defendant, 
be  said  tbe  first  Jerk  or  lurch  was  given 
when  the  engine — 

"was  about  something  like  the  south  end  of  the 
depot  platform.  Q.  That  is  the  first  jerk  that 
the  train  gave?  A.  If  I  remember  right,  it  is. 
Q.  That  Is  when  the  engine  got  to  the  south  end 
of  the  depot  or  when  you  got  to  the  south  end 
of  the  depot?  A.  When  the  engine  got  to  the 
south  snd  of  the  dspot.   Q.  That  1*  when  that 


man  is  standing  in  pictar«  No.  ST   A.  Tea,  sir. 

2.  That  is  where  the  engine  gave  the  first  larch? 
.  Yes,  sir." 

Further  on  In  the  cross-examination  be 
said  be  remembered  only  one  Jerk,  and  that 
he  remembered  It  because  the  train  slowed  up 
and  be  thought  it  was  going  to  stop,  and 
then  It  gave  a  sudden  Jerk  and  went  on ;  that 
be  was  the  length  of  the  train,  or  about  100 
yards,  south  of  the  depot  when  tbe  train 
gave  this  lurch. 

This  evidence  tends  to  corroborate  plain- 
tiff as  to  the  Jerk  that  threw  him  off  tbe 
steps.  Tbe  mail  crane  was  shown  to  be  44 
feet  south  of  the  south  end  of  the  platform. 
Plaintiff  testified  that  the  train  "slowed  ap 
about  the  time  it  got  to  the  mail  crane  or  a 
little  before  possibly";  that  then  when  tbe 
engine  got  "right  at  the  south  end  of  tbe 
platform"  it  gave  tbe  violent  Jerk  that  Jerked 
him  off  tbe  steps.  Plaintiff's  Exhibit  3  is  a 
large  photograph  of  the  depot  and  platform 
taken  from  the  south  with  the  south  end  of 
the  platform  in  the  foreground  and  a  man 
standing  on  tbe  platform  very  near  the  south 
end  thereof.  Plaintiff  says  that  he  was 
thrown  down  from  the  train  at  or  about 
where  this  man  is  shown  in  the  photograph, 
which,  as  stated,  Is  within  a  very  short  dis- 
tance, not  over  2  or  3  feet,  of  tbe  south  end 
of  the  platform.  Defendant's  witness  Rob- 
erts says  when  he  first  saw  plaintiff  he  -was 
clinging  to  tbe  car  and  was  further  north 
down  the  platform  and  nearly  to  the  freight 
room  door.  He  says  plaintiff  might  not  have 
quite  passed  the  bay  window  of  the  depot 
(which  was  south  of  the  freight  door),  but 
that,  when  picked  up,  be  was  north  and  east 
of  the  freight  door.  If  the  blow  on  plaintiff's 
head  in  striking  the  car  rendered  him  uncon- 
scious, as  he  says  it  did,  doubtless  he  does 
not  know  where  with  reference  to  the  plat- 
form he  fell  to  the  ground.  But  even  If  he 
was  nearly  to  tbe  bay  window  and  was  tben 
clinging  to  the  car  when  Roberts  first  saw 
him  and  was  carried  for  30  feet  In  this  situ- 
ation, and  then  fell  and  was  rolled  for  15 
feet  more  till  he  was  pidied  np  at  a  point 
north  of  the  freight  door,  still  this  makes  no 
vital  difference.  Tbe  Important  matter  is. 
Did  the  train  give  a  Jerk  that  broke  plain- 
tiff's handhold  and  threw  him  around  against 
the  car  from  which  he  shortly  afterwards 
fell?  Roberts'  testimony  does  not  go  to  this. 
Plaintiff  was  clinging  to  tbe  car  when  Rob- 
erts first  saw  him  near  tbe  bay  window,  and 
he  went  only  30  feet  from  that  time  till  he 
fell  to  the  ground.  Roberts  did  not  see  the 
Jerk  that  threw  him  off  tbe  steps,  and  ad- 
mits that  he  doesn't  know  where  plaintiff 
first  struck  the  platform.  May,  another  of 
defendant's  wltoesses,  standing  on  the  plat- 
form a  Uttle  north  of  tbe  freight  room  door, 
says  when  he  first  saw  plaintiff  he  was  ding- 
ing to  the  car  and  was  at  about  the  soutb 
part  of  the  depot,  and  that  he  fell  right  in 
front  of  tbe  witaess  and  was  rolled  some  SO 
feet  to  the  noi:tlf,.|t|i||Uit  he  too  did  not 


Uo) 


8HEI.TOK  T.  OHIOAOO,  M.  *  ST.  P.  ST.  GO. 


4» 


plaintiff  at  tlie  time  the  latter  claims  he  waa 
jerked  off  the  st^s.  The  whole  thing  hap- 
pened quickly,  and  the  difference  between 
the  points  where  plaintiff  fell  to  the  gronnd 
does  aft  determine  the  case  nor  destroy  It,  U 
plaintiff  otherwise  has  me.  The  extent  of 
tlie  platform  south  of  the  depot  Is  not  shown 
Id  feet  but,  Judging  by  comparison  with  oth- 
er objects,  whose  distances  are  given,  the 
platform  was  not  of  sucb  great  length  as  to 
sbow  that  the  Jerk  could  not  have  occurred 
irhen  and  where  and  as  plaintiff  says  it  did. 
The  platform  was  8  inches'  high  and  21 
Inches  from  the  west  rail.  Plaintiff  fell  In 
between  the  rail  and  the  platform. 

The  engineer  denied  that  be  looked  back 
and  saw  any  Iwys  on  his  train,  or  that  he 
gave  any  unusual  jerk,  or  did  anything  oth- 
er than  to  gradually  Increase  his  speed  as  he 
went  north  from  the  switch  after  getting  out 
on  the  main  track.  And  yet  he  testified  that 
when  be  got  north  of  the  depot  a  little,  the 
flreman,  who  was  looking  back,  said  to  him, 
'That  win  do!  That  will  do!  Somebody 
went  under  the  train !"  The  flreman  also  de- 
nied seeing  any  boys  on  the  train  or  that  he 
waved  at  them,  and  yet  he  says  that  when 
he  got  by  the  depot  he  happened  to  glance 
back  and  saw  somebody  fall,  and  that  "I 
told  the  engineer  that  would  do;  that  some- 
body had  fell  under." 

The  evidence  showed  that  the  brakeman 
assisted  and  directed  the  passengers  in  get- 
thig  on  and  off  the  train.  Plaintiff  had  pur- 
chased a  ticket  which  was  produced  at  the 
trial.  He  had  become  a  passenger  with  the 
intention  ot  going  to  Powersvllle.  There 
was  not  even  an  attempt  to  show  that  he 
was  a  "train  hopper." 

Now  we  cannot  say  that  the  foregoing  evi- 
dence, together  with  all  the  inferences  to  be 
drawn  therefrom  In  plaintiff's  favor,  Is  whol- 
ly without  probative  force,  or  Is  so  lacking 
in  substantial  value  as  to  justify  us  in  set- 
ting aside  the  verdict  of  the  Jury.  Neither 
am  we  say  that  the  physical  facts  and  de- 
fendant's testimony  overwhelmingly  show 
tbat  plaintiff  was  not  jerked  off,  but  was  at- 
tempting to  jump  from  the  train  In  the  ordi- 
nary way  and  was  injured  in  such  attempt. 
Defendant's  two  witnesses  Roberts  and 
May,  who  were  on  the  platform  at  the  time 
plaintiff  tell,  do  not  even  go  to  the  extent  of 
saying  tbat  plaintiff  was  not  jerked  off  the 
steps  before  he  felL  When  they  first  saw 
him  be  was  clinging  to  the  car  with  his 
hands.  Both  say  he  was  carried  In  this  way 
a  little  distance  after  they  first  noticed  him. 
Boberts  says  that  he  was  carried  thus  about 
30  feet  before  hbs  hold  broke  and  he  fell. 
Xelther  of  them  say  he  let  loose  voluntarily. 
Roberts  says: 

Plaindfl  "was  banging  on ;  hanging  on  the 
train;  lie  was  holding  on;  he  was  thrown  off, 
or  fell,  or  went  down,  anyhow ;  it  waa  done  in 
tn  instant,  done  quick ;  didn't  liave  much  time." 


Blay  said: 

"It  looked  like  he  was  trying  to  hold ;  he  was 
hanging  when  I  first  saw  him;  he  had  too  high 
a  hold  to  be  dragging ;  he  broke  loose  all  at 
once  when  he  broke  loose ;  the  train  was  run- 
ning uDusuaily  fast;  he  touched  the  sidewalk 
with  hia  feet  once  in  a  while :  he  fell  ri^ht  in 
between  the  rail  and  the  platform;  and  the 
next  step  that  came  along  he  tried  to  raise  up, 
and  tbat  step  hit  him,  and  turned  him  over,  and 
drug  bim  quite  a  Utile  ways;  he  fell  right  in 
front  of  me." 

The  evidence  of  these  witnesses  of  defend- 
ant, therefore,  did  not  reach  to  the  vital  ques- 
tion in  the  case,  namely:  Did  the  train  give 
a  jerk  that  broke  plaintiff's  handhold  and 
threw  him  around  against  the  car  and  place 
him  in  a  perilous  dinging  position  from 
which  he  shortly  afterwards  fell?  And,  if 
so,  when  and  where  did  that  jerk  takeplaee? 

Another  witness  for  defendant,  J.  E.  Mc- 
Andrews,  testified  tbat  he  was  standing  on 
the  platform  at  the  south  corner  of  the  de- 
pot, and  that  he  saw  plaintiff  on  the  steps  of 
the  car  in  a  position  to  get  off  as  the  train 
backed  off  the  side  track  onto  the  main  line. 
This  was  over  750  feet  away.  And  yet  in  al- 
most the  next  breath  he  said  it  was  prob- 
ably 150  to  200  feet  south  of  where  be  was 
standing  when  he  first  saw  plaintiff;  that 
plaintiff  had  hold  of  the  rods  on  either  side 
and  with  Ills  back  from  the  steps  ready  to 
get  off;  that  he  rode  tbat  way  until  he  was 
In  10  or  12  feet  of  the  witness,  and  then  he 
got  off;  that  he  alighted  ail  right,  but  was 
kind  of  dazed  in  some  way ;  tbat  he .  didn't 
go  straight  down,  but  held  his  feet  for  an 
instant  and  plunged  around,  and  after  the 
steps  had  passed  him  the  side  of  the  car 
brushed  him  or  bit  him  on  the  shoulder,  and 
then  he  "kind  of  twisted"  and  went  down 
between  the  platform  of  the  depot  and  the 
ralL  The  platform,  as  stated,  was  8  inches 
tdgh  and  mily  21  inches  from  the  rail.  From 
the  position  of  this  witness  to  where  plain- 
tiff was  rolled,  the  other  two  witnesses,  Rob- 
erts and  May,  must  have  been  in  the  line  of 
his  vision,  and  yet  be  said  he  was  the  only 
man  on  the  platform.  He  afterwards 
changed  this  so  as  to  say  he  remembered  see- 
ing no  one.  He  did  not  testify  at  the  first 
trial  of  the  case.  The  other  two  could  not 
say  which  way  plaintiff  was  facing.  It  will 
be  observed  that  McAndrew's  testimony  dif- 
fers widely  from  that  of  the  other  two  men ; 
and,  in  addition  to  this,  the  jury  would  have 
the  right  to  say  whether  his  version  of  the 
way  plaintiff  fell  was  in  accord  with  the 
laws  of  motion  and  force  if  plaintiff  volun- 
tarily alighted  from  the  car  as  this  witness 
says  he  did.  Plaintiff's  witness,  Huffman, 
did  not  conclusively  disprove  plaintiff's  story 
as  to  how  the  latter  got  off  the  train.  On 
cross-examination  he  said  he  saw  plaintiff 
get  off  the  train,  but  his  testimony  shows  on 
its  face  that  he  was  giving  merdy  his  su^ 
position  as  to  how  plaintiff  got  off  the  nttiDti. 
He  was  asked: 
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"Q.  Ton  aaw  Shelton  get  off,  didn't  yon?  A. 
Yes,  sir.  Q.  Did  be  attlag  off  just  like  yon  did? 
A.  xes,  sir;  I  suppose  so,  only  he—  Q.  Sir? 
A.  Well,  be  swung  off  like  I  did  ;  he  stepped  off, 
I  suppose,  as  I  did,  but  he  held  on  with  one 
hand.  Q.  He  run  BJong  on  the  platform  along 
the  sid*  of  the  train  awhile,  did  be?  A.  Yes, 
sir.  Q.  You  saw  him  do  that?  A.  Yes,  sir.  Q. 
How  nur  would  you  say  he  held  onto  the  hand- 
holds and  ran  along  the  side  of  the  train  on  the 
depot  platform,  60  or  75  feet?  A.  No,  sir ;  I 
imagine  about  SO  feet  he  held  onto  it;  probably 
40  feet;.  I  am  not  sure." 

In  this  state  of  the  evidence,  therefore,  we 
cannot  say  that  plaintiffs  case  la  without 
substantial  evidentiary  support  or  that  It  Is 
■contrary  to  well-established  physical  laws. 

[85  If  plaintiff's  version  of  how  it  occurred 
has  a  substantial  evidentiary  basis,  does  it 
make  a  case  of  actionable  negligence?  We 
do  not  understand  defendant  to  serionsly  con- 
tend that  it  does  not,  If  plaintiff's  version  Is 
in  all  respects  true.  Plaintiff  was  a  passen- 
ger, bat  was  desiring  to  terminate  that  re- 
lation and  leave  the  train.  The  brakeman, 
whose  duty  it  was  to  see  passengers  on  and 
off  the  train,  told  him  the  train  would  slow 
up  or  stop  at  the  depot,  and  the  Implication 
of  this  was  for  the  passengier  to  stay  on  and 
not  get  off  then,  but  that  he  would  have  op- 
portunity to  do  BO  at  the  depot.  The  brake- 
man  knew  of  the  plaintiff's  position  and  in- 
tention to  get  off  and  stood  over  him  at  the 
steps  and  talked  to  him  as  they  went  toward 
the  depot  With  the  passenger  in  this  known 
situation,  which  was  brought  about  by  the 
brakeihnn's  assurance  that  the  train  would 
slow  up  or  stop,  the  train  slowed  up  as  if 
It  were  going  to  stop,  and  then  gave  a  vio- 
lent lurch  which  Jerked  plaintiff  from  the 
steps  and  ultimately  to  ills  injury.  And 
such  facta  are  shown  that  the  Jury  could  In- 
fer from  them  that  the  Jerk  was  made  in  an 
attempt  to  throw  train  hoppers  off.  The 
brakeman's  assurance  to  the  plaintiff  and  his 
Imowledge  of  plaintiff's  intention  and  posi- 
tion, taken  as  a  result  of  that .  assurance, 
combined  with  the  Jerk  of  the  train,  was  a 
violation  of  the  duty  of  the  care  defendant's 
servants  owed  to  plaintiff  as  a  passenger  and 
was  therefore  negligence.  The  plaintiff  was 
entitled  to  rely  on  the  Invitation  and  sugges- 
tions of  the  brakeman.  Owens  v.  Wabash 
By.  Co.,  84  Mo.  App.  143,  148;  E)ddy  v.  Wal- 
lace, 49  Fed.  801,  1  0.  O.  A.  435 ;  Wellmeyer 
V.  St,  Louis  Transit  Co.,  198  Mo.  527,  95  S. 
W.  925 ;  Klrkpatrick  v.  MetropoUtan  St  By., 
161  Mo.  App.  515,  148  S.  W.  805;  Grace  v. 
St  Louis  B.  Co.,  156  Mo.  295,  56  a  W.  1121. 
And  his  suggestions  to  the  plaintiff,  combined 
with  the  Jerk  of  the  train,  constituted  negli- 
gence. Dallas  V.  Illinois  C.  B.  Co.,  144  Ky. 
737,  139  S.  W.  958;  lUinols,  etc,  B.  Go.  v. 
Dallas,  150  Ky.  442,  150  8.  W.  536,  and  au- 
thorities supra. 

[4]  It  is  next  urged  that  It  was  negligent 
for  plaintiff  to  get  upon  the  step  in  a  place 
where  he  might  be  thrown  off.  But  the  au- 
thorities hold  that  wherever  there  Is  any 
good  reason  for  a  passenger  goln^  ai>on  the 


steps.  It  Is  a  question  for  the  Jury  wbeUier 

such  act  amounts  to  contributory  negligence 
or  not  Braun  v.  Grand  Bapids,  etc..  It  Co., 
183  Mich.  569,  150  N.  W.  144,  145;  Owens  ▼. 
Wabash  B.  Co.,  84  Mo.  App.  143,  148,  149; 
Bddy  V.  Wallace,  and  the  other  authorities 
cited  supra.  See,  also,  Seymour  v.  Citizens' 
By.  Co.,  114  Mo.  266,  267,  21  S.  W.  789, 

The  point  that  it  was  contributory  negli- 
gence as  a  matter  of  law  for  plaintiff  to 
voluntarily  attempt  to  alight  from  a  train 
while  it  was  in  rapid  motion  la  met  l>y  the 
answer  that  pl&lntiff's  evidence  shows  he  did 
not  voluntarily  Jump  from  the  train,  nor  did 
he  voluntarily  leave  the  train  in  any  man- 
ner, but  was  standing  upon  the  step  ex- 
pecting the  train  to  slow  down  or  stop,  and, 
while  thus  expecting,  he  was  Jerked  from  the 
train.  Authorities  supra.  See,  also,  Blcb- 
mond  V.  Quincy,  Omaha  &  EL  C.  B.  Co.,  49 
Mo.  App.  104;  Parks  v.  St  Louis,  etc.,  B.  Co.. 
178  Mo.  108,  77  S.  W.  70,  101  Am.  St  Bep. 
425;  Wlllmot  v.  Consolidated  St  By.  Co.,  106 
Mo.  635,  17  8.  W.  490;  Sweeny  v.  Kansas 
City,  etc.,  B.  Co.,  150  Mo.  385,  398,  61  S.  W. 
682. 

It  is  contended  that  plalntifTs  evidence 
shows  that  the  train  slowed  down  a  long 
distance  before  it  reached  the  depot  and 
then  started  up  again,  and  kept  getting  fast- 
er and  faster  till  it  passed  the  depot  and 
that  at  some  distance  before  it  reached  the 
depot  either  200  yards  or  200  feet,  plaintiff 
became  convinced  that  the  train  was  not  go- 
ing to  stop,  and  that,  notwithstanding  the 
train  was  going  faster  and  faster,  plaintiff 
then  went  from  the  second  to  the  first  or 
lowest  step,  thereby  placing  himself  in  a  still 
more  dangerous  position  after  he  knew  the 
8i>eed  was  increasing  and  that  the  train  was 
not  going  to  stop,  and  that  consequently  he 
cannot  recover. 

We  think  a  careful  study  of  plalntUFs  evi- 
dence will  show  that  he  testified  to  two 
places  at  which  the  train  slowed  and  started 
up,  once  halfway  between  the  house  track 
switdi  and  the  mail  crane  (600  or  600  feet 
south  of  the  depot),  and  a  second  time  at  or 
nearly  at  the  mall  crane,  which  was  only  44 
feet  from  the  south  end  of  the  depot  plat- 
form ;  that  It  was  the  Jerk  after  the  second 
slowing  tthat  threw  blm  off.  In  one  place 
plaintiff  is  talking  about  his  movements  and 
what  be  thought  Immediately  after  the  first 
slowing.    He  was  asked: 

"Q.  It  is  a  fact  that  you  knew  that  the  train 
was  not  going  to  stop  when  it  was  600  or  600 
feet  sonth  of  the  depot?  A.  Not  unless  it  re- 
duced speed.  *  *  *  Q.  Didn't  you  say  in  your 
testimony  here,  and  said  a  moment  ago  that  was 
right,  that  yon  first  knew,  first  thoiigbt,  when 
the  train  was  lialf  way  l>etween  the  mail  crane 
and  the  house  track  switch  that  it  wasn't  going 
to  stop  and  that  was  after  it  gave  the  first  lurch? 
A.  I  didn't  think  at  any  time  but  what  they 
would  slow  down  or  stop?  Q.  Let  ine  ask  you 
this  again,  was  this  question  asked  and  this  an- 
swer made:  'Q.  Well,  now  then,  when  it  gave 
the  first  lurch,  that  is  when  it  was  that  yon 
first  thonght  it  was  not  going  to  stop?*  Your 
answer  is  'Xes,  air,'  ia  that  richt?   A.  Yes,  sir. 
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Q.  And  that  b  the  trath  now.  In't  it?    A.  W^ 

I  knew  thej  weren't  {roine  to  atop  unleaa—  Q. 
Answer  my  question,  that  is  the  truth  now?  A. 
Yn,  sir.  Q.  So  you  first  knew  that  the  train 
was  not  going  to  atop  when  it  was  600  or  600 
feet  south  of  the  depot,  when  it  gare  the  first 
larch?  A.  Why,  the  way  it  was  going.  Q, 
That  is  when  you  knew  it  wouldn't  stop?  A.  I 
knew  it  wouldn't  if  it  didn't  reduce  speed.  Q. 
It  was  going  faster,  didn't  you  say?  A.  Well, 
he  slowed  up  after  that  Q.  Whoi  did  he  slow 
DP,  with  reference  to  the  first  lurch?  Now 
didn't  yon  say  two  or  three  minutes  ago  that  the 
first  lurch  was  given  down  there  half  way  be- 
tween die  mail  crane  and  the  house  track  switch 
stand,  after  it  had  stowed  up?  A.  That  I  no- 
ticed. •  •  •  Q.  Which  time  waa  it  he  gave 
the  first  lurch?  A.  Half  way  between  the  house 
track  and  the  mail  crane.  Q.  That  is  the  first 
iTirch?  A.  T^at  I  noticed.  •  ♦  •  O.  You 
say,  then,  that  that  was  the  first  lurch?  A. 
That  I  noticed.  Q.  And  that  was  after  the 
train  slowed  up?  A.  That  was  beCore  the  train 
slowed  up.  Q.  Well,  now,  where  was  it  that 
it  slowed  up  then?  A.  Well,  it  slowed  up  about 
the  time  it  got  to  the  mail  crane  or  little  before, 
possibly.  Q.  Little  before  it  got  to  the  mail 
crane?  A.  Tea,  sir.  Q.  How  much  did  it  slow 
op  there?  How  mucEi  did  it  reduce  its  speed? 
A.  Well,  he  Just  applied  the  air  brake  like  it 
was  going  to  stop." 

He  then  testified  that  be  didn't  know 
whether  he  was  on  the  first  or  second  step  at 
this  time  or  not,  but  thought  be  was  on  the 
second;  that  be  got  down  on  the  first  step 
"jost  before  It  [the  train]  got  to  the  depot 
Uke  any  other  passenger  that  was  going  to 
get  off."  He  was  then  asked  if  the  train  did 
not  keep  getting  faster  as  it  went  on  from 
the  mail  crane  to  the  depot,  and  be  replied 
in  the  affirmatlTe,  and  in  answer  to  the  next 
qoesUou  be  said: 

"A.  It  didn't  have  time  to  get  much  faster,  be- 
caoae  the  mail  crane  is  right  by  the  depot.  Q. 
He  kept  getting  fester  and  you  stepped  down 
an  the  next  step?  A.  Yes,  a  jerk  or  two.  Q.  He 
kept  getting  faster  did  he?  A.  Yes.  Q.  Where 
was  it,  with  reference  to  the  south  end  of  the 
depot,  that  he  gave  this  violent  lurch  that  jerked 
yon  off?  A.  Bight  at  the  south  end  of  the  plat- 
form. O.  Wliat  poaitioD  were  you  in  at  that 
time?  A.  I  was  standing  facing  the  west,  just 
like  any  other  passenger  that  was  aiming  to  get 
off  of  a  train  that  was  going  to  stop  or  slow 
down.  Q.  Whichstep  wereyou  on?  A.  Bottom 
step.  Q.  Facing  the  west?  A.  Yes.  Q.  Did 
you  have  hold  of  the  handholds?  A.  Yes,  sir. 
Q.  Both  hands?    A.  Yes." 

It  thus  appears  that  the  plalntlS  at  no 
time,  prior  to  the  Jerk  that  threw  him  off  the 
steps,  reached  the  conclusion  that  the  train 
was  not  going  to  slow  down  or  stop,  but  that, 
In  what  be  said  about  the  train  not  going  to 
stop  (not  slow  down),  be  was  giving  his  im- 
pression or  what  be  thought  about  it  at  the 
time  the  train  was  several  hundred  feet 
sooth  of  tbe  mail  crane  and  based  on  the 
way  tbe  train  was  then  running  and'  before 
it  slowed  np  at  the  crane,  and  not  his  opin- 
ion as  to  what  it  was  going  to  do  when,  after 
it  slowed  up  tbe  second  time,  be  stepped 
down  OB  the  lowest  step.  Sudi  being  tbe 
case  we  cannot  say,  as  a  matter  of  law,  that 
his  own  testimony  forecloses  and  bars  bis 
tl^t  to  recover. 

We  have  carefully  studied  the  record  and 


analyied  tt  to  ascertain  whether  plaintiff  lias 
made  ont  a  case.  The  facts  upon  which  he 
relies  are  somewhat  nnusnal,  but  they  cannot 
be  said  to  be  so  wholly  improbable  as  to  be 
nnwortlty  of  beUef .  The  case  was  submitted 
upon  Instmctions  about  which  no  complaint 
is  made.  The  Jury  found  a  verdict  for  plain- 
tiff. This  verdict  received  the  approval  of 
the  trial  court  who  beard  the  evidence  and 
saw  tbe  v^tneases. 

We  are  without  authority  to  disturb  it, 
and  accordingly  it  must  be  affirmed.  It  is  so 
ordered.    The  other  Judges  concur. 


McmCHAELS  ▼.  REEOB. 


(Na  12126.) 
Missouri. 


(Kansas  City  Court  of  Appeals, 
Nov,  27,  1916.) 

1.  Homestead  *=9l44  —  Sale  undeb  Tbust 
Deed— PuBCHASE  by  One  Coisrant. 

The  rule  that  in  the  absence  of  fraud  a  co- 
tenant  can  buv  at  a  sale  under  deed  of  trust 
and  oust  the  other  tenants  does  not  apply,  where 
the  purchasing  tenant  was  the  mother  and 
guardian  of  the  other  tenants,  who  were  minora, 
and  the  property  was  the  homestead  belonging 
to  all  of  them;  but  in  such  case  the  mother 
holds  the  estate  purchased  by  her  in  trust  for 
all,  and,  when  the  homestead  terminates  at  the 
majority  of  the  children,  can  be  compelled  to 
convey  the  fee  to  them. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  281;    Dec.  Dig.  «=>144.] 

2.  Homestead  ^=>138— Levy  of  Exboxition— 

PUBCHASE  at  TbUSTEE'S  SaLE. 

Where  a  widow  purchased  the  homestead 
property  at  a  foreclosure  sale  under  a  trust 
deed  to  protect  the  homestead  of  herself  and 
minor  children,  her  interest  therein  cannot  be 
seized  under  execution  against  her,  notwith- 
standing Rev.  St.  1909,  S  6711,  providing  that 
a  homestead  cannot  be  claimed  in  real  estate 
against  a  debt  antedating  the  record  of  the  deed 
to  the  land. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  254-258;   Dec.  Dig.  «=139.] 

3.  Homestead  «=3203— Levy  of  Executioh— 
Bale  of  Feb  StrsjEcr  to  Homestead. 

'  Execution  cannot,  during  the  existence  of  a 
homestead  right,  be  levied  upon  the  land  for  the 
purpose  of  selling  the  interest  in  the  fee  subject 
to  the  homestead  estate. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  381,  382,  381-«86;  Dec.  Dig.  <8s> 
208.] 

Appeal  from  Oircnit  Oonrt,  Nodaway 
Oonnty ;  Arch  B.  IDavis,  Special  Judge. 

Action  by  Robert  McMlchaels  against 
Emma  J.  Reece.  From  an  order  denying 
plaintiflCs  motion  to  quash  tbe  sheriff's  re- 
tnm  to  an  execution  which  set  off  real  es- 
tate to  defendant  as  her  homestead,  plain- 
tiff appeals.    Affirmed. 

Wright  &  Ford  and  Ira  E.  Alderman,  all 
of  Maryvllle,  for  appellant  Ellis  O.  Cook 
and  O.  S.  Fuqua,  both  of  Maryvllle,  for  re- 
spondent 

ELLISON,  P.  J.  This  litigation  arises  on 
a  motion  to  quash  a  sherifTs  retnm  of  an 
execution,  which  disclosed  that  tbe  sheriff, 
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Instead  of  tevylng  the  writ,  set  off  real  es- 
tate to  tbe  debtor  as  her  homestead.  Plain- 
tiff In  the  execution,  claiming  that  the  prop- 
erty was  not  exempt,  filed  his  motion  to 
quash  the  return,  and  the  court  overruled 
It.    He  then  appealed  to  this  court  for  relief. 

A.  A.  Beece  and  this  defendant,  Emma  J. 
Reeoe,  were  husband  and  wife,  with  several 
minor  children.  He  owned  and  resided  on 
the  real  estate  in  controversy,  which  is  not 
more  than  the  statutory  homestead  exemp- 
tion. He  and  his  wife  joined  in  the  execu- 
tion of  a  .note  and  a  deed  of  trust  on  this 
property  to  secure  it.  They  afterwards  Joint- 
ly executed  another  note,  not  secured,  on 
whldi  the  holder  obtained  judgment  Then 
A.  A,  Reece  died,  leaving  this  defendant  as 
his  widow  and  tbe  minor  children.  After- 
wards the  deed  of  trust  was  foreclosed  by 
the  holder,  and  defendant,  Emma,  bought 
the  land  at  the  sale.  She  then  recorded 
her  trustee's  deed.  After  she  recorded  it  the 
judgment  creditor  had  the  execution  in  con- 
troversy issued  and  placed  In  the  hands  of 
the  sheriff,  and  he,  as  we  have  said,  set  off 
the  property  to  her  as  the  homestead  of  her- 
self and  minor  children. 

[1]  Under  the  provisions  of  our  homestead 
statute  (section  6711,  R.  S.  1909)  a  home- 
stead cannot  be  claimed  in  real  estate 
against  a  debt  antedating  the  record  of  tbe 
deed  to  the  land.  Plaintiff  in  the  judgment 
concluded  that  as  his  claim  was  older  than 
-defendant's  trustee's  deed,  she  was  not  en- 
titled to  a  homestead  as  against  hla  debt. 
He  undertakes  to  justify  this  conclusion 
dpon  the  idea  that  while  defendant,  as  Reece's 
widow,  could  have  claimed  a  homestead, 
against  plaintiff,  for  herself  and  minor  chil- 
dren, she  abandoned  that  right  by  becoming 
the  purchaser  of  the  land  at  the  trustee's 
sale ;  that  she  thereby  became  the  owner  as 
any  stranger  would,  and  recorded  her  deed; 
hence,  as  such  deed  was  subsequent  to  plain- 
tiff's debt,  she  could  not  claim  a  homestead. 
In  endeavoring  to  forestall  the  thought  that 
defendant,  as  cotenant  with  the  minor  chil- 
dren, could  not  set  herself  up  adversely 
against  them,  plaintiff  claims  that,  in  the 
absence  of  fraud,  one  cotenant  has  a  right 
to  buy  the  entire  title  and  thus  oust  his  co- 
tenants.  He  cites  Becker  v.  Becker,  254.  Mo. 
668,  163  S.  W.  865,  in  support  of  this.  In 
that  case  it  was  decided  that,  where  there 
la  a  note  secured  by  deed  of  trust  on  land 
owned  by  tenants  in  common,  and  without 
suggestion  from  any  cotenant  the  holder  of 
the  note  forecloses  the  deed  of  trust,  one  of 
tbe  cotenants  may  purchase,  at  a  fair  sale, 
the  whole  title  just  as  a  stranger  would.  In 
that  case  tbe  court  recognizes  the  rule  that 
there  is  a  confidential  relation  existing  be- 
tween tenants  In  common,  and  that  if  one 
buys  an  outstanding  title  or  discharges  an 
incumbrance,  it  Is  for  the  benefit  of  all  if 
they  will  contribute  to  him.  But  the  court 
likens  the  case  to  that  of  sales  by  court  pro- 
cess such  as  la  partition  where  the  whole, 


public  Is  invited  to  Ud;  each  cotenant  bay^ 
Ing  an  equal  right  with  any  other  person. 
In  support  of  that  case  Judge  Walker  cites 
Starkweather  v.  Jenner,  216  U.  S.  524,  30 
Sup.  Ct.  882,  54  L.  Ed.  602,  17  Ann.  Gas. 
1167,  from  which  we  quote  the  following: 

"But  it  is  plain  that  the  principle  which  turns 
a  cotenant  into  a  trustee  who  buys  for  himself 
a  hostile  outstanding  title  can  have  no  proper 
application  to  a  pubhc  sale  of  the  common  prop- 
erty, either  under  legal  process  or  a  power  in  a 
trust  deed.  In  such  a  situation,  the  sale  not  be- 
ing in  any  wise  the  result  of  collusion  nor  sub- 
ject to  the  control  of  such  a  bidder,  he  is  aa 
free,  all  deceit  and  fraud  out  of  tbe  way,  as 
any  one  of  the  general  public.  Even  a  trustee 
has  been  held  competent  to  purchase  the  trust 
property  at  a  judicial  sale,  which  he  has  no  in- 
terest in,  nor  any  part  in  bringing  about,  and 
which  sale  be  in  no  way  controls.  Twin-I/ick 
Oil  Co.  V.  Marbury,  91  D.  S.  587  [23  Ia  Ed. 
3831;  Allen  v.  GiUette,  127  V.  S.  589  [8  Sup. 
Ct  1331,  32  U  Ed.  271]." 

But,  in  fundamental  particulars,  this  case 
Is  not  like  either  of  those.  Here  the  coten- 
ants of  defendant  are  her  minor  children  of 
whom  she  Is  guardian.  They  are  helpless, 
and  must  naturally  look  to  her  for  protec; 
tlon,  and  we  regard  her  as  wholly  disabled 
from  buying  the  land  solely  for  herself  and 
setting  up  against  them  an  antagonist^:  title. 
It  would  violate  'the  trust  imposed  upon  her 
in  relation  to  her  children.  This  being  true, 
it  manifestly  follows  that  plaintiffs  execu- 
tion against  defendant  could  not  affect  the 
right  of  the  children  to  the  homestead. 

[2]  But  the  more  difficult  question  re- 
mains, viz..  Has  defendant  a  right  to  claim 
a  homestead?  or,  put  another  way,  baa 
plaintiff  a  right  to  sell  her  Interest  in  the 
land  free  of  any  claim  of  homestead  by  her? 
It  Is  conceded,  of  course,  that  she  had  a 
homestead  unless  it  whs  divested  by  her 
purchase  under  the  deed  of  trust  sale,  where- 
by, as  plaintiff  claims,  she  became  owner  of 
an  estate  in  fee,  Instead  of  a  homestead  Ute 
estate.  On  this  branch  of  the  case  we  have 
not  been  cited  to  any  applicable  authority. 
It  would  seem  that  when  defendant  bought 
at  the  trustee's  sale,  she  only  protected  her 
own  homestead  estate,  for  she  could  not  boy 
the  Interest  of  her  children,  as  against  them, 
since,  as  we  hare  seen,  it  was  her  duty  to 
protect  them.  She  holds  the  prc^eity  in 
trust  for  them  to  enjoy  until  the  expiration 
of  their  homestead,  when  they  become  of  age, 
and  the  fee-simple  title  thereafter.  In  otheae 
words,  they  on  becoming  of  age,  can  pay  back 
to  her  their  proper  proportions  of  the  pur- 
chase money  which  she  paid  out  and  obtain 
from  her  a  deed  to  their  respective  fee-simple 
Interests,  subject  to  her  homestead  right 

[3]  Furthermore,  as  long  as  a  homestead 
right  exists,  the  land  is  not  subject  to  execa- 
tion,  and  such  writ  cannot,  during  that  time, 
be  levied  upon  it  for  tbe  purpose  of  selling 
the  interest  in  fee,  subject  to  tbe  homestead 
estate.  Armor  v.  Lewis,  262  Mo.  568,  583, 
161  S.  W.  251 ;  Moore  v.  Wilkerson,  169  Mo. 
334,  337,  68  S.  W.  1035,  and  cases  dted. 

Tbe  spirit  of  tbe  statute,  as  expounded  by 
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declaloiu,  la  that  the  homeBtead  may  be  Ilten- 
ed  to  an  oitlrety.  As  each  (the  widow  or 
dilldivn)  become  IndlTldoally  dlsentiaed  to 
It,  those  Temainlng  talie  all  of  It.  Plain- 
tiff, therefore,  aboold  not  have  precipitated 
this  eratest  by  refQalng  to  concede  defend- 
ant's right  to  a  homestead,  and  the  court 
was  right  In  refusing  to  adopt  his  Tlew  that 
no  homestead  right  existed. 
The  Judgment  Is  affirmed.    All  concur. 


WILSON  V.  WILSON.    (No.  11940.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Not. 
27.  1916.) 

t  DiTOBCK     «=>132— IWDIONITIE*— StnmOIBK- 
CT  or  BVIDBNCB. 

In  a  wife's  suit  for  divorce  on  the  ground 
of  indignities  constitutint;  a  statutory  cause  for 
divorce  in  which  the  husband  filed  a  cross-peti- 
tion praying  for  divorce  on  the  same  ground, 
evidence  Md  to  sustain  a  judgment  refusing 
each  party  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  «=s>132.] 

2.  DivoBCE  «=»184(10)— Appeal  — Weiohino 
BviDEircc. 

While  the  appellate  court  is  not  bound  by  the 
findings  of  the  trial  court  in  divorce  cases,  where 
the  evidence  is  conflicting  and  does  not  greatly 
preponderate  in  favor  of  cither  party,  deference 
will  be  giTen  to  the  Judgment  of  tbe  trial  judge 
who  bad  the  advantage  of  personal  contact  with 
the  parties  and  witnesses. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  j  572;   Dec  Dig.  <&=»184(10).] 

3.  DlVOKCE   <8=»29  —  iNDIGNiriKS— CONFINB- 

MXNT  IN  Insane  Hospital. 
Where  a  wife  thought  she  was  acting  for  her 
husband's  benefit  in  consigning  him  unnecessari- 
ly to  a  hospital  for  the  insane,  her  innocent 
irrong  cannot  be  construed  as  an  indignity  within 
tbe  meaning  of  tbe  divorce  statutes. 

[EJd.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  11  84-92,  94;    Dec.  Dig.  <8s>29.] 

4.  DiVOBCE     ig..  iCO     IWDIQNITIEa  —  OPPOSIN  Q 

Terionation  or  Guabdianship. 
Where  a  wife  acted  in  good  faith  with  tbe 
support  of  probable  cause  in  opposing  tbe  ter- 
mination of  her  guardianship  over  her  husband 
who  had  been  adjudged  incompetent  to  manage 
Us  affairs,  ber  action  was  not  an  indignity  with- 
in the  meaning  of  the  divorce  statutes. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  U  84-92,  94;    Dec.  Dig.  «=329.] 

6.  DiToBCK  «=»282— Appeai^Resebvation  in 
LoWEB  CoCTT  or  Oboundb  fob  Review. 
Where  defendant  consented  in  open  court  to 
an  order  allowing  suit  money  to  plaintiff,  sind 
did  not  object  or  except  to  the  allowance,  the 
trial  court  cannot  be  convicted  of  error. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent. 
I»g.  I  565;   Dec.  Dig.  «=»282.] 

Afqieal  from  Circuit  Court,  Bncbanan 
C!onnty:  Chas.  H.  Mayer,  Jndge. 

"Not  to  be  offldally  published." 

Suit  for  divorce  by  Martha  J.  Wilson 
against  Marion  C.  Wilson,  In  which  defend- 
ant filed  a  cross-petition  for  divorce.  From 
a  decree  that  neither  party  have  a  divorce 
and  an  order  overruling  its  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 


B.  W.  Grter  and  B.  O.  Yoorbeea,  both  of 
St  Joseph,  for  appellant  0.  F.  Str<v,  of  St 
Joseph,  for  retqpondent 

JOHNSON,  J.  This  Is  a  suit  for  divoroe 
begnn  In  the  drcnlt  court  of  Buchanan  counr 
ty  September  15,  1915.  The  parties  were 
married  In  May,  1878,  and  lived  together  in 
Holt  county  as  husband  and  wife  until  their 
separation,  which  oocnrred  early  In  the  year 
1916.  By  their  Joint  labors  they  amassed 
property  of  the  value  of  180,000,  consisting  of 
280  acres  of  farm  land,  and  personal  property 
worth  $7,000.  The  title  and  posseaeion  of  all 
of  this  property  are  in  the  defendant  with 
the  exception  of  about  $700  in  money  and  an 
automobile  which  are  in  the  possession  of 
plalntlfT.  The  petition  alleges  ill  treatment 
of  a  nature  to  constitute  IndignitleB  within 
the  statutory  meaning  of  that  term,  and  the 
abandonment  and  nonaupport  of  plaintiff  by 
defendant  The  prayer  is  for  a  divorce,  and 
that  the  court  "make  such  orders  as  may  be 
Just  and  proper  to  provide  for  ber  su^wrt 
and  maintenance,  pending  this  suit,  and  al- 
so to  aUow  her  such  sums  of  money  as  may 
be  Just  and  proper  In  order  that  she  may 
prosecute  this  actlcn,  *  *  *  and  that 
she  may  be  awarded  such  alimony  as  may 
be  foond  by  the  court  to  be  reasonable  and 
just" 

Defendant  filed  his  answer  and  a  cross- 
petition  in  which,  after  denying  the  allega- 
tions of  the  petition,  he  alleged  acts  of  mis- 
condnct  on  the  part  of  plaintifl  which  would 
oonstltute  Indi^ties  entitling  defendant  to 
the  divorce  he  prayed  tbe  court  to  decree  in 
his  favor. 

The  court  heard  the  case  December  6, 1915, 
and  adjudged  that  neither  party  was  en- 
titled to  a  divorce.  When  the  court  indicated  ' 
a  purpose  to  render  sach  decision  and  judg- 
ment counsel  tor  plaintiff  suggested  that  no 
temporary  allowance  bad  been  made  for  suit 
money  or  attorney  fees,  and  requested  that 
an  allowance  for  suit  money  be  made.  Coun- 
sel for  defendant  stated  that  no  objection 
wonld  be  offered  to  tbe  allowance  of  a  fee, 
bat  declined  to  agree  upon  the  amount  of 
such  allowance.  Counsel  for  plaintiff  then 
suggested  that  |500  would  be  a  reasonable 
fee,  to  which  no  objection  was  interposed  by 
the  opposing  counsel,  who  remarked  that 
"they  must  leave  it  to  the  court"  The  court 
then  stated  that,  "since  no  objection  was 
made  to  tbe  amount  suggested  by  plaintiff's 
connsel,  and  In  view  of  all  of  the  evidence 
in  the  case,  he  would  fix  the  amount  at  that 
figure."  No  objection  was  offered  or  excep- 
tion saved  to  this  order.  Afterward  It  was 
attacked  in  the  motion  for  a  new  trial  by 
defendant,  as  was  also  the  judgment  refus- 
ing a  divorce  to  defendant.  The  motion  was 
overruled,  and  defendant  appealed.  Plain- 
tiff has  not  appealed,  but  has  accepted  the 
judgment  of  the  court  as  final. 


F 
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The  case  therefore  presents  two  Questions 
for  oar  determination,  viz.:  First,  did  the 
court  err  In  refusing  to  grant  defendant  a 
divorce?  and,  second.  Is  the  order,  now  at- 
tacked by  defendant,  allowing  plalntlfl  suit 
money  at  the  final  hearing,  properly  before 
us  for  review? 

In  order  to  procure  a  decision  of  the  first 
of  these  questions  favorable  to  defendant  It 
devolves  upon  him  to  convince  us  that  the 
evidence  in  the  record,  as  a  whole,  supports 
his  contention  that  be  was  faithful  in  the 
discharge  of  his  marital  duties,  and  that 
plalntlfT,  his  wife,  was  guilty  of  such  acts 
of  misconduct  towards  him  as  would  consti- 
tute Indignities  within  the  meaning  of  that 
term  as  employed  in  the  statutes. 

The  material  facts  in  the  record  bearing 
on  these  issues  may  be  stated  as  follows: 
The  parties  lived  together  36  years  in  har- 
mony upon  their  farm  near  Forbes,  in  Holt 
county.  They  were  industrious,  economical, 
and  honest,  and  bore  a  good  reputation  in 
the  community.  Serious  discord  did  not  ap- 
pear until  after  the  marriage  of  tbeir  young- 
est soni  Roy,  in  the  spring  of  1914.  Defend- 
ant objected  to  the  marriage  of  his  son,  who 
was  over  25  years  of  age,  and  also  objected 
to  his  choice  of  a  mate.  The  young  couple 
made  their  home  with  defendant  and  did 
their  proper  share  of  the  farm  and  house- 
work. Since  1907  defendant  bad  been  frail 
and  delicate  physically,  and  had  suffered 
from  a  mild  form  of  melancholia.  He  kept 
to  his  bed  most  of  the  time,  and  was  at- 
tended by  his  wife,  who,  in  addition  to  her 
other  labors,  took  upcm  herself  those  of  a 
nurse  to  a  helpless  invalid,  which  all  the 
evidence  shows  she  well  and  faithfully  dis- 
charged. Sometimes  defendant  would  dine 
at  the  table  with  the  family,  but  generally 
all  of  his  meals  were  served  to  him  in  bed. 

We  conclude  from  a  careful  consideration 
of  all  the  facts  and  circumstances  in  proof 
that,  falling  to  understand  the  real  nature 
of  the  nervous  disease  which  afflicted  the  de- 
fendant, Roy  and  his  wife  came  to  regard 
him  as  a  malingerer,  and  the  son  conceived 
a  deep  aversion  towards  bis  father,  which 
he  sometimes  expressed  in  most  unflllal  lan- 
guage. But  we  think  the  evidence  falls  short 
of  showing  that  plaintiff  participated  in  her 
son's  harsh  treatment  or  in  any  way  coun- 
tenanced it.  One  of  the  witnesses  for  de- 
fendant, in  describing  one  of  these  incidents, 
admitted  that  plaintiff  reproved  her  son,  say- 
ing, "Roy,  you  ought  to  be  ashamed  of  your- 
self talking  to  your  father  the  way  you  do." 
Plaintiff  seems  to  have  been  attached  to  this 
son,  and  to  have  been  most  desirous  of  pleas- 
ing him,  but,  as  stated,  we  do  not  think  she 
exhibited  approval  of  his  harsh  attitude  to- 
wards his  father.  Shortly  after  defendant 
fell  into  111  health,  and  voluntarily  or  other- 
wise became  bedfast,  the  probate  court.  In 
1907,  adjudged  him  unsound  in  mind  and  in- 
competent to  manage  his  affairs,  and  ap- 
pointed plaintiff  his  guardian. 


This  proceeding  was  Instituted  by  John  EL 
Wilson,  the  eldest  son,  who  filed  an  afBdavlt 
In  which  he  stated  that  defendant,  his  fa- 
ther, was  "a  person  of  unsound  mind  and  la 
incapable  of  managing  his  affairs."  Plain- 
tiff qualified  as  guardian  under  this  appoint- 
ment, took  charge  of  the  estate,  and  man- 
aged it  for  8  years  with  fidelity  and  abiUty. 
Her  management,  after  all  expenses  were 
paid,  added  about  $3,000  to  the  personal  es- 
tate. The  probate  court  for  6  years  of  this 
period  allowed  her  $600  per  annum  out  of 
the  estate  for  the  support  of  her  husband 
and  herself.  She  saved  enough  out  of  this 
allowance  to  buy  an  automobile  and  to  leave 
in  her  luLnds-  at  the  time  of  the  separation 
the  sum  of  $700.  No  objection  was  offered 
by  any  one  to  the  adjudication  of  incom- 
petency, and  the  evidence  suggests  no  doubt 
of  the  wisdom  of  that  decision.  Defendant 
was  not  irrational  or  violent,  but  was  so 
frail  physically  and  so  depressed  mentally 
that  he  lost  all  interest  in  life  or  ability  to 
attend  to  his  affairs,  and  continued  in  that 
melancholy  condltliMi  for  8  years,  and  there 
Is  a  serious  question  in  our  minds  over  the 
completeness  of  his  alleged  recovery.  But 
the  probate  court  in  February,  1915,  ad- 
Judged  liim  to  be  of  sound  mind  and  capable 
of  managing  his  own  affairs  and  terminated 
the  guardianship  of  plaintiff,  who  restored 
to  him  all  of  his  estate  except  the  residue 
of  her  annual  allowance  and  the  automobile 
she  bought  with  proceeds  thereof. 

In  the  autumn  of  1914  plaintiff  fell  under 
the  necessity  of  having  a  surgical  operation 
performed  upon  herself  and  arranged  to  have 
the  operation  performed  at  a  hospital  In  St. 
Joseph.  An  Inference  may  be  drawn  from 
the  evidence  that  this  necessity  offered  Roy 
and  his  wife  a  favorable  opportunity  for 
urging  upon  plaintiff  the  removal  of  defend- 
ant to  the  State  Hospital  for  the  Insane  at 
St.  Joseph.  Moved  by  this  advice,  which 
was  earnestly  pressed  and  backed  by  a  threat 
of  the  young  couple  to  leave  the  farm  if  it 
were  not  accepted,  plaintiff  called  in  the 
physician  who  had  examined  defendant  in 
1907,  and  this  physician,  accompanied  by  an- 
other, came  to  the  house  and  examined  de- 
fendant He  testified  that  he  did  not  find  de- 
fendant to  be  irrational  or  violent  but  he 
concluded — 

"from  the  condition  he  was  in  that  he  was  not- 
getting  the  treatment  at  home  that  he  should 
have,  didn't  have  any  chance  to  receive  any  ben- 
efit or  get  in  better  condition  mentally  or  physi- 
cally than  be  was  in,  and  I  thought  it  nothing 
more  than  right  to  send  him  to  the  asylum  and 
give  him  a  chance  to  be  treated  by  men  compe- 
tent to  treat  him.  •  •  *  He  was  getting  weak 
physically;  •  •  *  about  the  same  condition 
mentallv ;  melancholy  condition  there.  •  •  * 
I  thought  that  he  ought  to  be  sent  to  the  asylum 
where  he  could  be  treated  physically  and  mental- 
ly and  give  the  man  a  chance  to  be  benefited,  not 
because  he  was  violent  or  anything  like  that;  he 
didn't  need  to  be  sent  there  for  that  purpose,  but 
for  his  own  benefit.  •  •  •  It  was  medical 
treatment  X  wanted  him  sent  to  the  asylum  for." 
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Tlie  two  phyaldans  signed  the  requisite 
certiflcate,  and  defendant  was  sent  to  the 
asylom  in  charge  of  the  sberiff.  The  only 
complaint  defendant  offered  to  this  proceed- 
ing was  against  being  placed  at  expense  to 
bis  estate  in  charge  of  the  sheriff,  when,  as 
he  thought,  he  could  have  gone  to  the  asylum 
alone,  and  at  the  trial  of  the  present  case 
the  only  complaint  he  made  in  his  testimony 
was  that  his  wife  had  brought  this  salt 
against  him. 

"Q.  What  complaint  against  your  wife  is  It 
that  you  make?  A.  I  haven't  made  any  com- 
plaint against  her.  Q.  Tou  don't  make  any 
now?  A.  No,  sir.  Q.  Don't  want  to  make  any? 
A.  I  don't  think  she  treated  me  right  in  bring- 
ing snit  against  me.  Q.  Thtit  is  the  only  com- 
plaint yon  have  against  her?    A.  Yes." 

Plaintiff  employed  counsel  and  vigorously 
resisted  the  application  of  defendant  to  the 
probate  court  to  be  adjudged  sane  and  capa- 
ble of  managing  his  own  affairs.  After  this 
proceeding  was  decided  in  favor  of  defend- 
ant and  plaintiff  was  ordered  to  make  final 
settlement  as  guardian,  she  consulted  a  law- 
yer at  St.  Joseph  about  appealing  the  case, 
and  on  his  advice  gave  him  a  check  for  $1,- 
000  on  funds  on  deposit  in  bank  to  her  credit 
as  guardian,  and  further,  pursuant  to  the 
advice  of  the  lawyer,  she  failed  to  obey  the 
order  to  make  final  settlement  and  did  not 
Sle  such  settlement  and  restore  the  estate 
to  defendant  until  compelled  to  do  bo  by 
means  of  an  attachment  to  bring  her  into 
court.  The  bank  refused  to  pay  the  check 
given  to  the  lawyer,  who  explained  that  he 
did  not  exact  it  as  a  fee,  but  thought  that 
plaintiff  should  provide  herself  with  means 
to  support  herself  and  carry  on  the  case  if  he 
found  that  it  was  appealable.  While  solving 
this  last  question  in  bis  own  mind,  he  direct- 
ed plaintiff  to  disregard  the  order  to  make 
final  settlement,  and  did  not  discover  that  the 
case  was  not  appealable  until  after  she  had 
subjected  herself  to  attadiment  for  disobe- 
dience of  the  order. 

As  soon  as  defendant  repossessed  himself 
of  the  estate  he  began  a  coarse  of  conduct  to- 
wards his  wife  which,  to  say  the  least,  did 
Dot  conform  to  the  reputation  his  witnesses 
give  him  of  being  the  most  timid  and  meek- 
est of  men.  Without  consulting  his  wife  he 
sold  the  work  animals  and  rented  the  home 
place  to  a  tenant,  thereby  turning  her  and 
Roy  and  his  wife  adrift  Despite  his  weak 
efforts  to  prove  to  the  contrary,  he  refused 
to  provide  her  a  suitable  place  to  live,  refus- 
ed to  live  with  her,  and  failed  to  provide 
her  any  means  of  sabsistence.'  This  stem 
and  unforgiving  attitude  we  think  proceeded 
from  the  advice  and  inflnence  of  the  eldest 
son,  John,  and  we  cannot  regard  this  unfor- 
tunate controversy  which  has  so  recently 
arisen  between  a  husband  and  wife  who  lived 
together  in  peace  and  contentment  for  over 
a  third  of  a  century  otherwise  than  as  the 
result  of  an  anseemly  conflict  between  the 
two  ■OM— tlw  onljr  childraa  of  the  old  couple 


— ^who  are  striving  each  to  gain  a  mastery 
over  the  parent  from  which  he  expects  to  ob- 
tain an  unjust  advantage  to  himself.  Roy 
sought  to  keep  his  father  in  bondage  and  to 
dominate  his  mother,  while  John  diose  the 
role  of  faU  father's  champion  and  tamed 
against  his  mother.  We  cannot  avoid  the 
conviction  that  the  hard  and  unforgiving 
treatment  of  plaintiff  by  defendant,  so  at 
variance  with  his  nature,  was  prompted  by 
the  ambition  of  the  son  who  obtained  a  mas- 
tery over  him  Just  as  plaintiff's  grievous,  bat 
we  believe  honest,  error  in  sending  her  hus- 
band who  was  not  irrational  to  a  hospital  for 
the  Insane  was  the  result  of  the  machina- 
tions of  their  son,  who  by  that  evil  course 
endeavored  to  secure  an  advantage  to  him- 
self. Since  he  came  into  the  possession  of 
his  estate  defendant  has  dissipated  $3,000  of 
the  $7,000  he  received  in  personal  property, 
which  appears  to  be  proof  enough  that.  If 
not  still  Incapable  of  managing  his  affairs, 
his  wife  was  not  without  reasonable  cause  In 
opposing  the  termination  of  the  guardianship. 

[1]  With  the  case  in  this  posture  we  do 
not  hesitate  In  approving  the  Judgment  of  the 
learned  trial  court  refusing  each  party  a 
divorce. 

[2]  We  are  not  bound  by  the  findings  of  the 
trial  court  in  cases  of  this  character  (Stra- 
hom  V.  Strahom,  82  Mo.  App.  580;  English 
V.  EngUsh,  158  Mo.  App.  loc.  dL  334,  139  S. 
W.  814;  Mahn  v.  Mahn,  70  Mo.  App.  337); 
but,  where  the  evidence  is  confilcting  and 
does  not  greatly  prei)onderate  In  favor  of 
either  party,  we  defer  largely  to  the  Judg- 
ment of  the  trial  Judge,  who  enjoyed  the  ad- 
vantage of  personal  contract  with  the  parties 
and  their  witnesses  (Thurmond  v.  Thurmond, 
186  S.  W.  1;  Cherry  v.  CJherry,  258  Mo.  loc. 
dt.  403,  167  S.  W.  539;  Long  v.  Long,  171 
Mo.  App.  202,  156  S.  W.  487;  Wyrlck  v. 
Wyrlck,  162  Mo.  App.  loc.  dt  782, 145  S.  W. 
144;  Allfree  v.  Allfree,  175  Mo.  App.  loa  dt 
349). 

[3,4]  We  sha/e  the  view  the  trial  Judge 
must  have  entertained  that  this  aged  woman, 
who  was  a  faithful  wife  for  nearly  40  years, 
and  who  gave  her  husband  careful  and  loving 
attention  throughout  the  long  years  of  his 
helplessness,  did  not  finally  turn  against  him 
and  violate  her  marital  duty  by  willfully  con- 
signing him  to  unnecessary  and  injurious  con- 
finement in  a  boq>ital  for  the  insane.  She 
thought  she  was  acting  for  his  benefit  and 
her  innocent  wrong  cannot  be  construed  as  an 
indignity  within  the  meaning  of  the  divorce 
statutes.  There  is  no  merit  in  the  contention 
that  she  was  guilty  of  an  indignity  in  oppos- 
ing the  termination  of  the  guardianship,  since 
It  is  in  evidence  that  she  was  acting  in  good 
faith  with  the  support  of  probable  cause. 
All  her  errors  which,  considering  her  situa- 
tion and  the  malign  influences  to  which  she 
was  subjected,  were  hot  many,  being  inno- 
cent and  not  intentionally  wrongful,  afford 
no  good  ground  for  piouounciog  her  recreant 
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to  her  marital  doty  and  undeserving  of  any 
right  or  interest  in  tbe  estate  slie  helped  to 
create  and  so  greatly  increased  during  her 
sole  stewardship.  Clearly  defendant  is  not 
entitled  to  a  divorce,  and,  since  plaintiff  has 
not  appealed,  the  questlcm  of  whether  or 
not  a  decree  should  have  been  rendered  in 
her  favor  Is  not  before  ua. 

[S]  It  is  sufficient  to  say  of  the  order  al- 
lowing suit  money  that  defendant  consented 
In  open  court  to  the  making  of  an  allowance 
and  did  not  object  or  except  to  the  order. 
The  question  involved  relates  to  a  matter  of 
exception,  and  the  rule  is  well  settled  that 
the  trial  court  cannot  be  convicted  of  error 
In  such  matters  unless  there  be  an  objection 
interposed  and  exception  saved  to  the  ruling. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed.    All  concur. 


HAIRB  V.  SCHAFF.    (No.  12207.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  27,  1916.) 

1.  Tbiai.    «=>252(20)  —  Instbuotions  — Dam- 
ages—Appucabilitt  TO  Evidence. 

In  a  railroad  employe's  action  for  injuries, 
where  there  was  no  proof  of  the  plaintiffs  earn- 
ings, an  instruction  which  directed  the  jury,  if 
the  verdict  was  for  him,  to  include  therein  his 
loss  of  time  and  earnings,"  was  erroneous,  al- 
though defendant  did  not  ask  an  instruction  lim- 
iting recovery  under  this  head  to  a  nominal  sum. 
[Ed.  Note.— For  other  casns,  see  Trial,  Cent 
Dig.  I  610;   Dec.  Dig.  «=s>262(20).] 

2.  Teial   e=»191(10!)— Instbtjotions— Assxtm- 
iNQ  Pacts. 

In  a  railroad  servant's  action  for  lajuries 
caused  to  his  eye  by  a  sliver  of  metal,  while  he 
was  holding  a  rail  which  was  being  cut  by  a 
metal  hammer  and  a  chisel,  instructions  which 
assumed  negligence  of  defendant  and  of  its  fore- 
man in  allowing  the  chisel  to  get  out  of  the 
groove  in  the  rail  were  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  431 ;   Dec.  Dig.  <s=>191(10).] 

3.  Appeal  and   Ebbob  ®=»107S(1)— Bbiefs— 
Scope. 

The  appellate  court  will  not  examine  an  ob- 
jection referred  to  in  the  statement  only,  and 
not  stated  in  the  briefs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4256;  Dec.  Dig.  <8=>1078(1).] 

4.  WrxNESSEs  •®=330(1)—Cboss- Examination 

— iMFEACUMENT. 

The  cross-examination  of  a  witness  as  to 
what  he  said  after  plaintiff  was  hurt  was  proper, 
on  the  ground  of  contradicting  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1106;   Dec.  Dig.  «=»330(1).] 

5.  Masteb    and    Sebvant   €=>276(3)— Injubt 
TO  Sebvant— Evidence— SuFFiciENCT. 

In  a  railroad  servant's  action  for  injuries 
caused  to  his  eye  by  a  sliver  of  metal,  while  he 
was  holding  a  rail  wliich  was  being  cut  by  a 
metal  hammer  and  a  chisel,  where  the  sliver  and 
chisel  were  exhibited  to  jur^,  evidence  held  to 
justify  a  finding  that  the  sliver  came  from  the 
rail,  as  alleged  hy  plaintiff. 

[E:d.  Note. — For  other  case%  see  Master  and 
Servant  Cent  Dig.  §§  951,  959 ;  Dec.  Dig.  «=> 
276(3).] 


6.  Masteb  and  Servant  «3»219(5)— Injitbies 
TO  Sebvant — Simple  Tool  Rule. 
As  plaintiff  was  not  handling  any  of  the 
instruments,  but  was  performing  a  service  apart, 
ifhile  other  servants  were  manipulating  tnem, 
the  simple  tool  rule  had  no  application. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  614 ;  Dec.  Dig.  <3s>219(5).] 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Shain,  Judge. 
"Not  to  be  officially  published." 
Action  by  G.  W.  Haire  against  Charles  HI. 
Schaff,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railroad.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

J.  W.  Jamison,  of  St.  Louis,  and  Mont- 
gomery &  Montgomery,  of  Sedalla,  for  ap- 
pellant    Claude  Wilkerson,  of  Sedalia,  for 

respondent. 

ELLISON,  P.  J.  Plaintiff  was  an  employ^ 
of  defendant  the  receiver  of  the  Missouri, 
Kansas  &  Texas  Railroad,  and  while  en- 
gaged under  the  direction  of  one  of  defend- 
ant's foremen  he  suffered  an  injury  to  one  of 
his  eyes,  which  he  charges  was  due  to  the 
negligence  of  the  foreman.  He  brought  this 
action  for  damages,  and  recovered  judgment 
in  the  trial  court. 

It  appears  that  defendant's  foreman  was 
engaged  in  cutting  in  two  a  long  railroad 
rail.  In  doing  this  he  held  a  steel  instru- 
ment which  has  been  designated  as  a  cbis^ 
on  the  rail  at  the  place  it  was  desired  to 
sever  it,  while  one  of  his  men  would  strike 
it  with  a  heavy  iron  or  steel  maul  or  ham- 
mer. Plaintiff  was  ordered  to  steady  the 
rail  by  taking  hold  a  few  feet  from  where 
it  was  being  cut  By  this  process  a  groove 
would  be  cut  around  the  rail  sufficient  to  lia- 
ble the  men  to  break  it.  After  cutting  for  a 
time,  a  stroke  of  the  hammer  caused  a  sliver 
of  metal  to  fly  off  the  battered  end  of  the 
chisel,  or  from  the  edge  of  the  groove  on 
the  rail,  and  strike  plaintiff  in  the  eye,  prac- 
tically destroying  the  sight 

[1]  Among  other  elements  of  damage  it 
was  alleged  in  the  petition  that  plaintiff  was 
earning  large  sums  of  money  per  month,  and 
that  he  has  lost  all  his  earnings  since  bis 
injury,  and  that  on  account  of  the  permanent 
nature  of  his  injuries  he  wUl  lose  earnings  in 
the  future.  There  was  no  proof  of  his  earn- 
ings, and  yet  he  asked  and  had  given  an  in- 
struction which  directed  the  Jury,  If  the  ver- 
dict was  for  him,  to  include  therein  "his  loss 
of  time  and  earnings."  This  was  error. 
Davidson  v.  Transit -Co.,  211  Ma  320,  109  S. 
W.  683;  Stoetzele  v.  Swearingen,  90  Mo. 
App.  692;  Boyce  v.  Railroad,  120  Mo.  App. 
168.  96  S.  W.  670.  The  case  of  Murray  v. 
Railroad,  101  Mo.  236,  13  S.  W.  817,  20  Am. 
St  Rep.  601,  to  the  contrary,  was  overruled 
In  Cobb  V.  Railroad,  149  Mo.  609,  630,  50  S. 
W.  894. 
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It  Is  snggested  that  there  was  evidence 
which  would  Justify  the  Jury  In  finding  a 
nominal  sum  under  this  head,  and  that,  If  de- 
fendant wished  the  amount  limited  to  sudi 
mm,  he  should  have  asked  an  Instruction  to 
that  effect,  and  Shlnn  v.  Railroad,  248  Mo. 
173,  154  8.  W.  103,  and  Carter  v.  Railroad, 
193  Mo.  App.  223,  182  S.  W.  1061.  are  cited 
In  support  of  that  point  The  cases  are  not 
applicable.  In  neither  of  those  cases  did  the 
defendant  complain  that  the  verdict  was  ex- 
cessive, while  here  that  was  urged  In  the 
trial  court  and  In  this  court. 

[2]  There  was  also  error  In  giving  plaln- 
tUPs  second  instruction,  In  that  it  assumes 
that  defendant  was  guilty  of  negligence. 
Moon  V.  Transit  Co.,  247  Ma  227.  237,  152 
S.  W.  303;  Fullerton  v.  Fordyce,  121  Mo. 
1,  13,  26  S.  W.  587,  42  Am.  St.  Rep.  516; 
Oracheln  v.  Scott,  79  Ma  App.  684,  640.  This 
remark  and  these  autborltles  apply  to  pltlln- 
tUTs  instruction  No.  1.  For  It  is  there  as- 
sumed that  it  was  negligence  for  the  foreman 
to  allow  the  chisel  to  get  out  of  the  groove. 
Furthermore,  such  assumption  put  the  in- 
Btmction  in  conflict  with  defendant's  in- 
atmction  flva 

[3]  Drawing  from  the  knowledge  of  ex- 
perts, witnesses  were  asked  and  answered 
questions  which  came  perilously  near  putting 
them  in  the  place  of  the  Jury.  But  as*  coun- 
sel have  not  stated  this  objection  in  the 
brief,  and  have  referred  to  it  in  their  state- 
ment only,  we  will  not  examine  the  matter. 

[4]  The  cross-examination  of  witness 
Wright,  as  to  what  he  stated  after  the  plain- 
tiff was  hurt,  was  proper,  on  the  ground  of 
contradicting  him. 

[f]  It  will  be  noticed  that  we  have  stated 
the  silver  that  struck  plalntifTs  eye  came  ei- 
ther from  the  battered  head  of  the  chisel  or 
from  the  rail.  Plaintiff  has  chosen  to  allege 
Id  his  petition  that  it  came  from  the  rail, 
and  -upon  that  he  has  built  his  case  in  this 
way:  That  the  foreman  carelessly  allowed 
the  edge  of  the  chisel  to  leave  the  depression 
made  in  the  raU  and  rest  upon  the  edge  of 
the  groove,  so  that  the  stroke  of  the  hammer 
forced  the  chisel  to  cut  or  knock  off  the  sliv- 
er. Defendant  Insists  that  at  this  point 
plaintiff  failed  In  his  case,  for  the  reason 
that  it  is  impossible  for  any  one  to  say,  the 
evidence  considered,  whether  the  silver  was 
from  the  head  of  the  chisel  or  the  rail,  thus 
leaving  the  Jury  with  only  the  merest  con- 
jecture We  do  not  adopt  this  view.  The 
sliver  was  taken  from  plaintiff's  eye  and 
preserved.  It  and  the  chisel  were  in  evi- 
dence, and  we  think  the  presentation  of  these 
objects  themselves  to  the  jury  (by  agreement 
they  have  also  been  exhibited  to  this  court), 
together  with  the  circum^nces,  was  suffi- 
cient to  Justify  the  Jury  in  finding  that  the 
silver  came  from  the  rail. 

[6]  We  have  difficulty  In  understanding 
bow  the  simple  tool  rule,  Invoked  by  de- 


fendant, can  apply  to  the  case.  Plaintiff ' 
not  handling  any  of  these  instruments.  He 
was  performing  a  service  apart  from  the 
operation  of  the  tools,  and  his  charge  is  that 
defendant,  through  his  servants,  so  manip- 
ulated the  tools  that  a  small  piece  of  metal 
was  thrown  into  his  eye. 

In  view  of  the  fact  that  the  parties  agree 
that  the  case  falls  under  the  federal  Employ- 
ers' liability  Act,  they  should  be  careful  to 
try  it  under  the  rulings  of  the  federal  courts 
concerning  all  questions  arising  therein. 

In  view  of  another  trial,  it  will  not  be 
necessary  to  refer  to  the  suggestion  that 
plaintUTs  counsel  went  beyond  the  limit  of 
proper  argument  to  the  Jury. 

The  Judgment  is  reversed,  and  the  caoae 
remanded.    All  concur. 

.  HUNTER  V.  SLOAN  et  al.    (No.  12176.) 

(Kansas  City  Court  of  Appeahi.    Missouri.    Nov. 
27,  1916.    Rehearing  Denied  Dec.  18,  1916.) 

1.   APPEAt,    AND    BBBOB    4=>1(M2(3)— CITRK    07 

Bbbobs. 
Error,  if  any,  in  overruling  motion  to  strike 
out  certain  counts  of  the  amended  petition  as 
stating  different  causes  from  that  in  the  original 
petition  was  cured  by  subsequent  dismissal  by 
the  plaintiff  of  all  counts  so  objected  to. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4112:  Dec.  Dig.  «=»1042(8) ; 
Pleading,  Cent.  Dig.  |  j.144.] 

2.  Plbading  «=s>34(1)  —  Natubk  ot  Cause  — 

How  Detebminkd. 
The  court,  in  construing  pleadings,  need  not 
adopt  the  conclusions  of  the  pleader,  nor  be 
much  influenced  by  the  prayer  for  relief,  but 
must  ascertain  the  nature  and  class  of  the  a»- 
serted  cause  by  synthesizing  the  alleged  ultimate 
facts  and  reaching  its  oita  conclusion  thereon. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  !|  66,  67,  71 ;  Dec  Dig.  «=334(1).] 

S.  Action  €=s>27(1)— Natom  of  Action— Tobt 

OB  Contbact. 
In  a  petition  complaining  of  the  plaintiS'B 
being  deprived  of  part  of  his  security  for  a  note 
by  fraudulent  sales  of  land,  which  were  made 
possible  by  innocent  mutual  mistake  in  deeds,  the 
allegation  that  one  defendant  in  working  out  the 
fraud  agreed  to  assume  the  debt  and  then  at- 
tempted to  conceed  the  agreement  does  not  make 
the  cause  sound  in  contract,  but  is  merely  evi- 
dence of  the  manner  in  which  the  fraud  was  ac- 
complished. 

[Eld.  Nota— For  other  cases,  see  Action,  Cent 
Dig.  ii  160-176,  195;   Dec.  Dig.  <e=927(l).] 

4.  Fbaud  «=»69(1)— Damages— Measure. 

The  measure  of  damages  for  alleged  fraudu- 
lent sale  of  land  by  which  the  plaintiff  was 
deprived  of  his  security  for  a  note  is  the  amount 
of  the  note. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  60;  Dec.  Dig.  «=>59(1).] 

5.  Fraud  ©=»e7  —  Actions  —  Duties  or  Par- 
ties. 

In  an  action  for  damages  for  fraud  by  a  sale 
of  land  which  destroyed  the  security  of  a  note, 
the  measure  being  the  amount  of  the  note,  it  was 
proper  for  the  note  and  deed  of  trust  securing  it 
to  be  delivered  to  the  court  and  disposed  of  by 
the  Judgment 

red.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  ig=»67.] 
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Appeal  from  Circuit  Court,  SulUvan  Coun- 
ty; Fred  Lamb,  Judge. 

Suit  by  J.  H.  Hunter  against  Edgar  B. 
Sloan  and  wife  and  Edward  O.  Dennis. 
Judgment  for  plaintifl,  and  Dennis  appeals. 
Affirmed. 

J.  W.  Clapp  and  D.  M.  Wilson,  both  of 
Milan,  for  appellant.  J.  M.  Wattenbarger 
and  D.  C.  Payne,  both  of  Milan,  for  respond- 
ent. 

JOHNSON,  J.  PlalntUr  began  tbls  suit 
July  10,  1915,  to  recover  $1,800,  with  Interest 
from  March  24,  1914,  from  defendants  Edgar 
B.  Sloan  and  Tressa  B.  Sloan,  husband  and 
wife,  and  th^r  codefendant  Edward  O.  Den- 
nis. The  original  petition  alleges  certain 
fraudulent  practices  on  the  part  of  defend- 
ants, by  which  plaintiff  was  deprived  of  a 
material  part  of  the  security  he  was  entitled 
to  hold  for  the  payment  of  a  note  of  $1,600', 
executed  to  him  September  1, 1914,  by  Oeorge 
B.  Norman  and  Allie  E.  Norman,  and  prays 
Judgment  against  all  of  the  defendants  "for 
his  debt  of  $1,600,  together  with  6  per  cent, 
interest  thereon,  •  •  •  and  for  all  other 
and  proper  relief."  After  summons  was  is- 
sued and  served  plaintiff  filed  an  amended 
petition  in  four  counts.  The  first  was  a  rep- 
etition of  the  original  petition,  with  an  ad- 
ditional allegation  that  in  a  conveyance  of 
land  to  defendant  Dennis,  on  which  the  Nor- 
mans had  given  a  trust  deed  to  secure  the 
payment  of  the  $1,600  rote,  Dennis  "assum- 
ed the  payment  of  plaintiff's  said  debt  as  a 
part  of  the  consideration  therefor."  The 
second  count  repeats  the  allegations,  in  the 
original  petition,  does  not  allege  that  Dennis 
assiuned  the  payment  of  the  $1,600  note,  and 
concludes  with  the  allegation  that  plaintiff 
has  been  damaged  by  the  wrongful  acts  of 
all  the  defendants  in  the  sum  of  $1,600,  and 
prays  Judgment  for  such  damages,  with  In- 
terest The  third  and  fourth  counts  were 
dismissed  by  plaintiff  before  trial,  and  there 
is  no  need  of  stating  the  respective  causes  of 
action  they  attempted  to  set  forth.  At  the 
conclusion  of  all  the  evidence  the  court  gave 
the  Jury  a  peremptory  instruction  to  return 
a  verdict  against  defendants  Edgar  B.  Sloan 
and  Tressa  E.  Sloan  for  the  full  amount  of 
the  demand  pleaded  in  the  first  count,  and 
announced  his  intention  of  directing  a  ver- 
dict for  all  of  the  defendants  on  the  second 
count  Whereupon  plaintiff  offered  and  was 
permitted,  over  the  objection  of  defendant 
Dennis  to  dismiss  that  count.  The  request 
of  Dennis  for  a  peremptory  instruction  on 
the  first  count  was  refused  and  issues  of 
fact  were  submitted  to  the  Jury.  The  Jury 
returned  a  verdict  against  all  of  the  defend- 
ants for  $1,699,  and  the  court  rendered  the 
following  Judgment  on  the  verdict: 

"It  is  ordered  by  the  court  that  the  plaintiff,  J. 
H.  Hunter,  recover  of  and  from  the  defendants, 
Bdward  O.  Dennis,  Edgar  B.  Sloan,  and  Tressa 
E.  Sloan,  the  sum  of  $1,699,  with  interest  at 
the  rate  of  6  per  cent  from  date  of  judgment; 
and  it  is  further  ordered  by  Uie  court  that  the 


full  payment  of  said  Judgment  and  costs  by  the 
defendants,  or  either  of  them,  shall  vest  in  said 
defendant,  or  either  of  them,  the  absolute  title  to 
the  $1,600  note  and  deed  of  trust  described  in 
the  pleadings  and  tendered  by  the  plaintiff  in  the 
court,  and  now  held  by  the  clerk  of  this  court, 
and  which  said  note  upon  such  payment  the  clerk 
is  directed  to  deliver  to  the  defendant  or  defend- 
ants so  paying  such  judgment" 

Dennis  alone  filed  motions  for  a  new  trial 
and  in  arrest  of  Judgment  which  after- 
ward were  overruled,  and  he  alone  appealed. 

The  evidence  discloses  the  following  ma- 
terial facts:  Edgar  B.  Sloan  owned  a  tract 
of  land  near  Milan,  which  was  described  by 
metes  and  bounds,  and  contained  over  four 
acres,  and  for  a  sufficient  consideration  he 
and  his  wife  sold  and  undertook  to  convey 
to  plaintiff  by  warranty  deed  the  wh<de  of 
that  tract  By  mutual  mistake  the  descrip- 
tion in  the  deed  left  out  91  feet  of  the  north 
side  of  the  tract  The  most  Talnabla  Im- 
prd^ements  were  on  this  strip,  which  had 
a  value  of  two-thirds  the  value  of  the  whole 
tract  of  which  it  was  a  part  Plaintiff  re- 
corded the  deed  and  afterward  sold  the 
whole  tract  which  then  was  subject  to  an 
incumbrance  of  $300  to  Norman,  who,  in  part 
payment  of  the  purchase  price,  gave  to  plain- 
tiff the  promissory  note  for  $1,600  above  men- 
tioned, and  Joined  with  his  wife  in  the  exe- 
cution of  a  deed  of  trust  C(«veylng  the  tract 
he  had  Just  imrchased  to  secure  the  pay- 
ment of  the  note.  But  the  deed  to  Norman 
and  the  trust  deed  back  to  plaintiff,  by  mu- 
tual mistalte,  contained  the  same  error  In 
the  descrii>tlon  of  the  land,  and  did  not  pur- 
port to  affect  the  title  to  the  north  91  feet, 
the  record  title  to  which  still  remained  in 
Sloan.  Afterward  the  Normans  sold  what 
they  supposed  was  the  entire  tract  to  Sloan, 
who  in  the  deed  of  conveyance  assumed  the 
payment  of  the  $1,600  note  in  part  payment 
of  the  purchase  price.  By  mutual  mistake 
the  same  erroneous  description  of  the  land 
was  inserted  in  this  last  deed,  and  the  evi- 
dence shows  quite  convincingly  that  neither 
plaintiff,  the  Sloans,  nor  the  Normans  had 
any  knowledge  of  this  series  of  errors  which 
were  unintentionally  committed,  but  all  in- 
tended that  the  lien  of  the  deed  of  trust 
should  cover  the  whole  tract  including  the 
91  feet  and  thought  that  such  Intention 
had  been  expressed  in  the  various  convey- 
ancea  Afterward  Sloan  and  his  wife  sold 
the  whole  tract  to  defendant  Dennis,  and 
during  the  transaction  the  fact  became 
known  to  Dennis  and  the  Sloans  that  the 
record  title  to  the  91  feet  had  not  been  af- 
fected by  the  conveyances,  which  started 
with  the  deed  from  Sloan  to  plaintiff,  but 
had  continuously  remained  in  Sloan,  and 
that  on  its  face  the  deed  of  trust  securing 
the  $1,600  note,  did  not  convey  that  strip. 
Dennis  and  Sloan,  after  receiving  this  knowl- 
edge, conducted  themselves  in  a  manner  to 
indicate  a  common  plan  and  purpose  to  de- 
fraud plaintiff  out  of  the  security  of  the  91 
feet  which  in  equity  and  good  conscience  he 
was  entitled  to  hold  toi  tbo  paynMnt  of  the 
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fl,WO  nota  Sloan  In  his  tesUmooy  would 
make  It  appear  that  he  was  tbe  Innocent 
dupe  of  Dennis.  He  states  that  In  the  first 
deed  he  and  his  wife  executed  to  Dennis 
the  latter  assumed  the  payment  of  tbe  $!,• 
OOO  note,  and  that  a  week  later  Dennis,  ac- 
companied by  a  justice  of  the  peace,  came 
to  Us  honae  at  night,  and  Induced  him  and 
his  wife  to  execute  a  new  deed  which,  with- 
out his  knowledge,  provided  only  for  tbe 
purchase  of  the  land  by  Dennis,  subject  to 
the  $1,600  deed  of  trust 

But,  In  the  view  we  take  of  the  case,  the 
issue  of  whether  or  not  Dennis  did  assume 
the  debt  at  first  and  then  afterward  pro- 
cured a  different  deed,  relieving  him  from 
that  burden,  at  most  should  be  regarded  as 
relating  to  an  evidentiary  rather  than  to  a 
conatltative  fact  of  the  cause  of  action  which 
Inured  to  plalntlfl  by  reason  of  the  fraudu- 
lent deprlvatlMi  of  a  substantial  i>art  of  his 
secDilty  which  the  proof  shows,  beyond  ques- 
tlon,  he  suffered.  In  carrying  oat  the  fraud- 
ulent scheme  hatched  by  Dennis  and  Sloan, 
the  latter  and  his  wife  deeded  the  strip  of 
91  feet  to  a  sister  of  Dennis,  and  deeded 
the  remainder  of  the  tract  to  Dennis,  subject 
only  to  tbe  deed  of  trust  Afterwards  Den- 
nis sold  the  strip  of  81  feet  to  an  Innocent 
pnichaser,  who  received  and  recorded  a  war- 
ranty deed  executed  by  the  sister  of  Dennis. 
The  result  of  this  sale  and  conveyance  was 
to  place  the  strip  beyond  tbe  reach  of  an 
action  to  correct  the  mistake  In  tbe  deed  of 
trust  and  to  deprive  plaintiff  of  tbe  security 
whldi  bis  right  to  a  lien  on  that  strip 
afforded  bim.  The  value  of  the  remaining 
security  was  about  cme-half  the  amount  of 
tbe  $1,600  note,  and  the  net  result  of  the 
fraud.  If  it  should  be  allowed  to  stand,  would 
1)6  a  saving  to  defendants  of,  at  least  balf 
of  the  note  of  $1,600. 

[1]  Counsel  for  Dennis^  tbe  appellant,  first 
cmnplaln  of  the  overruling  of  a  motion  they 
filed  to  strike  out  tbe  second,  third,  and 
fourth  counts  of  tbe  amended  petition,  for 
the  reason  that  each  of  said  counts  stated 
an  entirely  different  cause  of  action  from 
that  pleaded  In  tbe  original  petition.  We 
think  these  counts  were  not  subject  to  this 
criticism,  but  If  they  were,  tbe  error.  If 
any,  in  overruling  tbe  motion  was  cured  by 
the  subsequent  dismissal  by  plaintiff  of  all 
of  them. 

[2]  A  number  of  otlier  questions  urged  up- 
on our  consideration  by  appellant  will  be 
saffldently  answered  In  what  we  shall  say 
in  defining  the  cause  of  action  pleaded  In  the 
first  count  which  was  the  cause  submitted 
to  the  Jury.  From  the  facts  that  this  count 
contains  tbe  allegation  that  Dennis  assumed 
the  payment  of  the  note,  and  that  the  prayer 


Is  for  Judgment  for  plain tUTs  "debt"  of 
$1,600,  It  Is  contended  that  the  cause  of 
action  alleged  Is  grounded  In  contract  and 
Is  for  the  enforcement  of  Dennis'  agreement 
to  assume  tbe  payment  of  tbe  debt  We  are 
not  unmindful  of  the  fact  that  the  second 
count,  which  repeated  the  allegations  of  the 
first  with  the  single  exception  we  have  not- 
ed, prays  for  the  recovery  of  damages,  and 
would  seem  to  support  the  view  that  the 
pleader  bad  In  mind,  alleging  a  cause  ex 
contractu  In  the  first  count  and  one  ex 
delicto  In  tbe  second.  But  In  our  construc- 
tion of  the  pleadings  we  are  not  bound  to 
adopt  tbe  conclusions  of  the  pleader,  nor  are 
we  to  be  much  Influenced  by  the  nature  of 
the  prayer  for  relief  which  Is  no  part  of  the 
statement  of  the  cause  of  action.  Qlven  a 
pleaded  group  or  collection  of  facts  which 
the  pleader  treats  as  constitutive  of  his 
cause  of  action.  It  becomes  the  dut7  of  the 
court  to  ascertain  the  nature  and  class  of 
the  asserted  cause  by  synthesizing  the  al- 
leged ultimate  facts,  and  not  to  fall  Into  any 
error  of  classiflcatlon  exhibited  by  the  plead- 
er In  the  prayer  for  relief,  which,  as  stat- 
ed, constitutes  no  part  of  the  statement  of 
tbe  cause  of  action. 

[3]  Applying  this  rule  of  constmctlon,  we 
find  the  first  count  states  a  cause  of  action 
In  tort  and  not  on  contract  Plalntlfl  Is  com- 
plaining of  a  wrong,  L  e.,  of  being  stripped 
of  a  part  of  bis  security  by  tbe  fraudulent 
manipulations  of  defendants,  which  were 
given  a  field  of  operation  by  an  innocent 
mutual  mistake  In  the  deeds  of  conveyance. 
Tbe  fact  if  it  were  a  fact  that  in  the  course 
of  working  out  the  scheme  Dennis  agreed 
to  assume  the  debt  and  afterwards  attempt- 
ed to  conceal  that  agreement  does  not  dassi- 
fy  the  cause  which  Inured  from  the  wrongful 
spoliation  of  plaintiff  as  one  sounding  in  caa- 
tract,  but  was  merely  evidence  of  the  man- 
ner in  which  the  fraud  was  accomplished. 

[4]  And  tbe  measure  of  plaintiff's  damages 
would  be  the  amount  of  his  demand,  evi- 
denced by  the  note — ^hls  "debt"  against  the 
land — whlcbi  was  so  vitally  lmt)alred  by 
the  wrongful  acts  of  defendanta 

[S]  In  what  we  have  said  we  have  answer- 
ed most  of  the  points  urged  by  defendant 
There  was  no  prejudicial  error  In  the  rulings 
on  the  Instructions,  and  the  judgment  was 
responsive  to  the  verdict  This  being  an 
action  for  damages  which,  as  stated,  were  to 
be  measured  by  the  amount  of  the  note  with 
Interest  It  devolved  on  plaintiff  to  do  as  he 
did  do — ^tender  tbe  note  and  deed  of  trust 
Into  court— and  it  was  proper  for  tbe  Judg- 
ment to  dispose  of  them.  Manifestly  the 
judgment  Is  for  the  right  party,  and  should 
be  affirmed.    It  Is  so  ordered.    All  concur. 
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CITY  OF  BHUNSWIOK  t.  PEOPLE'S 
•      SAVINGS  BANK.    (No.  12223.) 

(KansaB  City  Goart  of  Appeals.     Miaaoari. 
Nov.  27,  1916.) 

1.  Bnxs  AND  NoTM  «=»437— Checks— Ckb- 
TiFiED  Ohkcks— Rights  op  Parties. 

When  a  bank  at  the  regueat  of  the  drawer 
certifiea  a  check  before  delivery  to  the  payee, 
the  certification  does  not  diacbarge  the  drawer 
if  the  check  is  not  paid  on  due  presentment,  but 
simply  \ouche8  for  its  genuineness  and  adds  to 
its  ease  of  negotiation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1275,  1278,  1279,  1280; 
Dec.  Dig.  <S=>437.] 

2.  Bnxa  and  Notbs  4=9437— Checks— Cbbti- 
FiED  Checks— Rights  or  Pasties. 

If  the  holder  receives  an  uncertified  check, 
but,  instead  of  drawing  the  money,  has  it  cer- 
tified, he  discharges  the  drawer  under  specific 
provision  of  Rev.  St  1909,  t  10158. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Ditr.  »  1276,  1276,  1279,  1280; 
Dec.  Dig.  «=3437.] 

3.  Bnxs  AND  Notes  «=»407— Checks— Cer- 
TiFiBD  Checks — Rights  or  Parties. 

If  the  drawer  gets  the  bank  to  certify  his 
check,  and  tlien  delivers  it  to  the  holder,  who 
neglects  to  present  it  for  payment  in  due  course, 
the  drawer  is  discharged  to  the  extent  he  suffers 
by  the  delay  under  Rev.  St  1909,  g  10166,  re- 
quiring; presentment  for  payment  within  reason- 
able time. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1110-1112 ;  Dec  Dig.  €=> 
407.] 

4.  Interpleader   4=98(2)— Obounds   or   Rb- 

LIEF. 

In  suit  on  a  certified  check  against  the  bank, 
which  answered  that  the  drawer  procured  a  cer- 
tified check  and  deposited  it  with  plaintiff  city 
as  earnest  money  on  a  paving  contract  and  that 
the  city  held  the  check  three  weeks  before  pre- 
sentment, and  wherein  the  bank  paid  the  amount 
into  court,  praying  that  the  drawer  be  implead- 
ed, the  prayer  should  have  been  granted,  under 
Acts  1915,  p.  148,  i  04,  providing  for  inter- 
pleader in  actions  against  banks  wherein  oth- 
ers than  the  plaintiff  claim  the  fund  involved. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  §S  9,  11;    Dec.  Dig.  «=>8(2).] 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davla,  Judge. 

Action  by  the  City  of  Brunswick  against 
the  People's  Savings  Bank.  Defendant  filed 
an  answer  in  the  nature  of  an  Interpleader, 
to  which  plaintiff  demurred,  which  demurrer 
the  trial  court  overruled,  and  rendered  Judg- 
ment requiring  John  F.  Meek  to  Interplead, 
and  plaintiff  appeals.    Affirmed. 

C.  W.  Bowen,  of  Brunswick,  and  L.  A.  Chap- 
man, of  Chlllicothe,  for  appellant  Paul  D. 
Kltt,  of  Chlllicothe,  for  respondent 

ELLISON,  P.  J.  This  Is  an  action  on  a 
certified  bank  check,  and  defendant's  an- 
swer was  in  the  nature  of  an  interpleader. 

Plaintiff  city  was  about  to  let  a  paving 
contract,  and  one  John  F.  Meek  was  a  pro- 
spective bidder  for  the  work.  Under  the 
regulations  of  the  city  it  was  necessary  that 
a  bidder  should  pay  $500,  or  deposit  a  certi- 
fied check  for  that  sum  as  an  assurance  of 


his  good  fftith  In  blddtng  and  Us  Intention 
to  do  the  work,  if  the  contract  should  be 
awarded  to  him.  Meek  thereupon  drew  hia 
check  on  defendant  bank  In  favor  of  plain- 
tiff for  $500  and  had  the  bank  certify  it  for 
him,  and  the  bank  charged  that  amount  of 
money  off  his  account,  placing  It  on  the  cer- 
tified check  account  Meek  Qien  delivered 
the  check  to  the  plaintiff  dty,  and  was  after- 
wards the  successful  bidder  for  the  paving. 

But  it  appears  the  preliminary  proceedings 
taken  by  the  city  for  the  paving  appeared 
to  Meek  and  his  attorney  to  be  so  irregular 
and  illegal  that  Meek  refnsed  Qie  work  and 
notified  defendant  bank  not  to  pay  the 
check;  that  if  it  did  so  he  would  Institute 
suit  for  the  money.  Some  time  afterwards 
plaintiff  demanded  payment  of  the  check 
of  the  defendant  bank,  and,  being  refused. 
Instituted  this  action.  As  above  stated,  de- 
fendant's answer  was  in  the  nature  of  a  bill 
of  interpleader,  wherein,  after  setting  up 
facts  substantially  as  here  stated  and  stating 
its  willingness  to  pay  to  the  party  entitled.  It 
asked  that  Meek  be  required  to  Interplead 
and  the  court  give  Judgment  to  the  party 
legally  entitled  to  the  money. 

Plaintiff  demurred  to  the  answer,  and  the 
trial  court  overruled  It;  whereupon  plaintiff 
refused  to  make  further  plea,  and  Judgment 
was  entered  requiring  Meek  tQ  interplead 
and  plaintiff  appealed,  and  as  ground  there- 
for says  that  the  bill  of  Interpleader  shows 
on  its  face  an  absolute  indebtedness  to  plain- 
tiff, and  that  no  facts  are  disclosed  therein 
showing  any  legal  claim  against  the  defend- 
ant bank  by  Meek. 

[1]  Wihen  a  bank  at  the  request  of  the 
drawer  of  a  check  certifies  it  before  delivery 
to  the  payee,  and  it  is  then  delivered,  the 
certification  does  not  discharge  the  drawer 
if  the  check  is  not  paid  on  due  presentment. 
The  certification  simply  vouches  for  the  gen- 
uineness of  the  check  and  that  it  will  be 
paid  on  presentment,  and  merely  adds  to  its 
easy  negotiation  by  adding  the  promise  of 
the  bank.  Bom  t.  Bank,  123  Ind.  78,  24  N. 
E.  173,  7  L.  R.  A.  442,  18  Am.  St  Rep.  312; 
Oyster  &  Fish  (30.  v.  Bank,  51  Ohio  St  106, 
36  N.  E.  833;  Minot  t.  Russ,  156  Mass.  458, 
31  N.  E.  489,  16  L.  R.  A.  510,  32  Am.  St  R^. 
472;  Blake  v.  Hamilton  Dime  Sav.  Bk.  Co., 
79  Ohio  St  189.  87  N.  E.  73,  20  L.  R.  A.  (N.  S.) 
290,  128  Am.  St  Rep.  691  and  696,  16  Ann. 
Cas.  210. 

[2]  But  If  the  holder  receive  an  uncer- 
tified checlc,  and  Instead  of  drawing  the 
money  has  it  certified,  he  discharges  the 
drawer,  for  he  has  accepted  the  bank  as  his 
sole  debtor;  the  same  as  if  he  had  drawn 
the  money,  then  deposited  it,  and  taken  a 
certificate  of  deposit  for  it  Met  Nat  Bank 
T.  Jones,  137  111.  634,  27  N.  E.  533,  12  L.  R. 
A.  ^2.  31  Am.  St  Rep.  403;  Bom  t.  Bank. 
128  Ind.  78,  24  N.  K  173,  7  L.  R.  A.  442, 
18  Am.  St.  Rep.  312;   Oyster  &  Fish  Co.  y. 
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Bank,  51  Oblo  St.  106,  S6  N.  E.  833,  128 
Am.  St.  R^.  681  and  696.  And  tills  has  been 
embodied  In  our  Negotiable  Instrument  act 
(section  10158,  B.  S.  1909). 

[}]  If  the  drawer  geta  the  bank  to  certify 
bis  cbeck  and  then  delivers  it  to  the  hcdder, 
and  tbe  latter  neglects  to  present  it  to  the 
bank  for  payment  In  due  course,  the  drawer 
la  discharged  to  the  extent  he  suffers  by  the 
delay.  Section  10156,  R.  S.  1909;  Heartt 
T.  Rhodes,  66  III.  351;  Blair  t.  Wilson,  28 
Gratt  (68  Va.)  165,  171;  Larsen  t.  Breeue, 
12  Colo.  480,  484,  21  Pac.  498. 

[4]  In  the  present  case  the  plaintiff  city 
beld  the  check  for  nearly  three  weeks  before 
presenting  It  to  the  bank.  This  discharged 
Meeks  from  his  obligation  as  drawer  (if  he 
was  under  any  obligation),  and  left  the  dty 
to  look  to  the  bank  alone,  if  It  had  a  right 
to  look  to  anybody.  So  If  Meek,  on  account  of 
transpiring  facts  as  to  the  invalidity  of  the 
proceeding  for  paring,  was  not  under  any 
obligation  to  the  city,  be  did  not  need  tbe 
circumstance  of  delayed  presentation  to  dis- 
cbarge hUn;  for  he  owed  nothing  to  the  city. 
If  he  owed  nothing  to  the  city,  it  would  be 
a  wrong  upon  blm  for  the  bank  to  pay' out  his 
money  which  had  been  set  apart  for  tbe 
payment  of  the  check,  and  he  had  a  right  to 
demand  It  back  from  the  bank. 

Tbe  matter  then  stands  with  a  dispute  be- 
tn-een  Meek  and  the  dty,  the  bank  caught 
between  the  two^  and  willing  to  pay  to  either, 
as  the  law  may  determine  on  a  contest  be- 
tween them  as  contemplated  by  the  law  In 
relation  to  Interpleader.  McGinn  y.  Bank, 
178  Mo.  App.  347,  166  S.  W.  345.  Session 
Acts  1915,  p.  148,  S  84.  In  tbe  present  status 
of  tbe  case  we  have  no  Interest  In  that  con- 
test, and  know  nothing  of  its  merits.  Oee 
r.  Leaver,  172  Mo.  App.  191,  196,  157  S.  W. 
842. 

We  conclude  tbe  trial  court  was  right  In 
orernillng  tbe  demurrer,  and  affirm  tbe  judg^ 
ment    All  concur. 


WAI/THSB  «t  «L  T.  WOODSON. 
(No.  12180.) 

(Kansas  City  Court  of  Appeals.     llissoarL 
Mot.  27.  1816.) 

1  CONTRACn  *»71(2)  —  COKSTUUCnoN  ov 
AOSEKMKNT— EXIXIfSiOir  OV  TlMB  VOB  PaT- 
VINT. 

An  agreement  between  a  debtor,  his  cred- 
itors, and  the  debtor's  father,  whereby  the  fa- 
tber  agreed  to  retain  oat  of  the  debtor's  salary 
a  certain  amount  a  moDth  to  be  applied  on  the 
creditors'  demands  in  the  order  in  which  their 
daims  were  flied  with  him,  was  a  valid  agree- 
ment, based  on  a  sufficient  consideration,  to  ex- 
tend the  time  of  payment  until  their  daims 
ihould  be  reached  u  the  order  in  which  they 
were  filed  with  the  debtor's  father. 

[Ed.  Note.— For  other  cases,  Bee_Cpntracts, 
;*nt  Dig.  U  317,  318;   Dec.  Dig.  <S=»71(2).l 
L  Cosns  «=948— PuvATUBS  Action. 

Where  a  creditor  sued  his  debtor  before  ito 
in    tlie  order  filed  under  an  agreement 


with  the  debtor's  father,  was  reaefae^,  its  ac- 
tion was  prematurely  commenced,  and  it  was  not 
entitled  to  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  120,  192-210;   Dec.  Dig.  <8s>48.] 

8.  JUSTICM     or    THE    PlAOB     «=»1T1(1>— AP- 
PEAL—TUAI,  Dk  Novo. 
An  appeal  from  a  judgment  of  the  justice's 
court   on   the   merits,   and  on   the  question  of 
costs,  removed  the  entire   case  bodily   to  the 
drcuit  court  for  trial  de  novo,  without  regard  to 
any  error  or  imperfection  in  the  judgment  bdow. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.   i  655;    Dec.   Dig.  «=» 
171(1).] 

4.  Justices  of  thb  Peacs  «=>166(5)— Appeal 
— Vacatiow  of  JvDQioan. 

An  appeal  to  the  drcuit  court  vacated  tbe 
judgment  of  the  justice's  court,  at  least  until 
the  appeal  was  finally  disposed  of;  but,  on 
dismissal  of  tbe  appeal  the  judgment,  or  what- 
ever part  of  it  was  valid,  became  a  finality. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  (Tent  Dig.  §  646;  Dec.  Dig.  «s» 
166(5).] 

5.  Afpeax  and  Ebbob  €=>781(6)— Dibhissai. 
—Settlement. 

Where  plaindif  appealed  from  a  judgment 
of  the  justice's  court  to  the  drcuit  court,  and, 
penblng  the  appeal,  accepted  the  amount  of  its 
claim  and  gave  a  receipt  in  full,  and  the  matter 
is  called  to  the  attention  of  the  C!ourt  of  Ap- 
peals, either  by  record  or  admission  of  couaseU 
there  being  nothing  left  to  adjudicate,  the  case 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3122;  Dee.  Dig.  ^=> 
781(6).] 

Appeal  from  Circuit  Ckmrt,  Ck>le  (bounty; 
Jack  G.  Slate,  Judge. 

"Not  to  be  officially  publlsbed." 

Action  by  L.  M.  Walther  and  another 
against  Ardi  Woodson,  Jr.  From  a  Judg- 
ment of  the  circuit  court,  dismissing  plain- 
tiffs' appeal  from  a  Judgment  for  defendant 
in  justice's  court,  plaintiffs  appeaL  Af- 
firmed. 

Pope  &  Lobman,  of  Jefferson  (Jity,  for  ap- 
pellants. W.  C.  Irwin  and  A.  T.  Dumm,  botb 
of  Jefferson  City,  for  respond^t. 

TRIMBLE,  J.  On  June  21, 1916,  plaintUb 
cranmenced  this  suit  before  a  Justice  on  an 
account  for  furniture  sold  the  defendant 
between  tbe  dates  of  May  13  and  August  27, 
1813,  amounting  In  all  Gess  a  credit  of  (25 
paid  in  February,  1914)  to  (82.88.  It  seems 
that  in  July  or  August,  1914,  defendant  had 
become  indebted  to  a  number  of  creditors  to 
such  an  extent  as  to  become  financially  em- 
barraased  and  unable  to  pay  them.  A  number 
of  them  appealed  to  defendant's  father  to 
assist  them  in  collecting  their  daims.  Tbe 
defendant  was  working  tor  his  father  and 
receiving  a  salary  of  $126  per  month.  Tbe 
father,  in  order  to  assist  d^endant  and  bis 
creditors  in  adjusting  their  affairs,  agreed 
to  retain  out  of  the  son's  salary  the  sum  of 
$50  per  month,  to  be  applied  on  the  creditors' 
demands  in  tbe  order  In  which  said  daims 
were  filed  with  the  father.  The  creditors, 
among  wb(Mn  were  plaintiffs,  agreed  to  thto 
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arrangement  and  filed  their  respective  claims 
with  the  father;  plaintiffs'  being  Sled  also. 
As  a  part  of  said  agreement  with  the  credi- 
tors, the  father  agreed  fnrther  that,  if  the 
ronalnder  of  hla  son's  monthly  salary  was 
not  sufficient  to  maintain  the  son's  family, 
the  father  would  assist  the  family  oat  of  his 
own  pocket.  The  arrangement  thus  entered 
Into  was  also  agreed  to  by  defendant,  and 
it  took  away  from  him  all  means  of  paying 
his  creditors  except  through  the  $60  monthly 
payments  made  byi  the  father  out  of  the 
son's  salary  on  the  demands  in  the  order  In 
which  they  were  filed  with  the  father,  all 
of  which  plaintiffs  well  knew.  It  also  ap- 
pears that  the  father  proceeded  to  pay  the 
$60  monthly  on  the  demands  in  their  proper 
order,  but  that  plaintiffs'  demand  had  not 
been  reached  by  June  16,  1916,  the  date  suit 
was  brought  It  seems  that  this  agreement 
between  the  defendant  and  his  creditors,  in- 
cluding plaintiffs,  and  the  father,  was  set  up 
In  the  trial  of  the  case  in  the  justice  court 
The  Jury  returned  a  verdict  finding  the  is- 
sues for  the  plaintiffs  and  assessing  their 
damage  at  the  full  amount  sued  for,  "to  be 
paid  according  to  the  agreement  with  the 
creditors"  and  defendant's  father,  and  direct- 
ing the  costs  to  be  paid  by  plaintiffs.  The 
Justice  rendered  Judgment  for  plaintiff  in 
strict  accord  with  the  verdict,  namely.  Judg- 
ment for  plaintiffs  in  the  sum  of  $82.88  for 
the  debt,  "to  be  paid  according  to  agreement 
with  creditors"  and  defendant's  father,  and 
"with  cost  of  this  suit  to  be  paid  by  plain- 
tiffs." 

Thereupon  plaintiffs  appealed  upon  the 
meritt,  and  also  from  the  order  taxing  costs. 
In  the  meantime,  and  before  the  case  was 
docketed  for  a  bearing  In  the  circuit  court, 
the  claim  of  plalntiflei  was  reached  In  its 
order  by  the  defendant's  father,  and  was  paid 
In  full,  with  6  per  cent,  interest  thereon,  in 
strict  accord  with  the  agreement  Plaintlflb 
accepted  the  full  amount  of  their  claim  and 
receipted  therefor.  Thereafter,  at  the  term 
when  the  case  appealed  from  the  Justice  was 
docketed  for  trial  in  the  circuit  court,  de- 
fendant filed  a  moti(»i  to  dismiss,  based  upon 
the  above  facts,  and,  after  a  hearing  there- 
on, the  court  sustained  the  same.  Whereupon 
plaintiffs  duly  appealed  to  this  court 

[1, 1]  Whatever  may  be  said  of  the  verdict 
and  Judgment  in  the  Justice  court,  whether 
valid  or  invalid,  the  verdict  was  a  finding 
by  the  Jury  in  exact  accord  with  defendant's 
contention  before  the  Justice.  If  it  was  any- 
thing at  all,  it  was  a  finding  for  defendant 
And  if  the  Judgment  was  anything  at  all,  it 
was  a  Judicial  establishment  of  the  agreement 
between  plaintiffs  and  the  other  creditors 
on  one  side  and  defendant  and  his  father 
on  the  other  as  to  the  time  and  method  of 
paying  the  claims,  including  the  one  sued  on. 
This  arrangement  between  the  creditors  on 
one  side  and  the  father  and  son  on  the  other 


was  a  valid  agre«nent,  based  upon  a  suffi- 
cient consideration,  and  was,  in  legal  effect, 
an  agreement  on  the  part  of  plaintiffs  to 
extend  the  time  of  pavtnent  to  the  time  when 
plaintiffs'  claim  ^ould  be  reached  in  the  or- 
der in  which  it  had  been  filed  with  the  fa- 
ther. The  suit  being  brought  before  that 
time,  it  was  prematurely  commenced,  and 
plaintiffs  were  certainly  not  entitled  to  costs, 
If  indeed  they  could  even  be  said  to  be  enti- 
tled to  anything  at  that  time.  In  the  way 
the  verdict  and  Judgment  were  drawn,  de- 
fendant got  all  he  asked,  and  there  was  no 
occasion  for  him  to  appeal,  or  to  object  to 
the  verdict  and  Judgment 

[3, 4]  The  Apipeal  on  the  merits  and  on 
the  question  of  costs  removed  the  entire  case 
bodily  to  the  circuit  court  for  trial  de  novo, 
without  regard  to  any  error  or  Imperfection 
in  the  Judgment  below.  Hull  v.  Beard,  80  Mo. 
App.  200.  And  it  vacated  the  Judgment,  at 
least  until  the  appeal  was  disposed  of;-  but 
on  dismissal  of  the  appeal  the  Judgment,  or 
whatever  portion  of  It  is  valid,  became  a 
finality.  Sublette  v.  St  Louis,  etc.,  R.  Oo., 
96  Mo.  App.  113,  69  S.  W.  746;  Pullis  v.  Pul- 
lis,  167  Mo.  666,  687,  690,  67  S.  W.  1096.  It 
would  seem  that,  if  the  suit  was  prematurely 
brought,  as  stated  above,  then  at  least  the 
Judgment  against  plaintiffs  for  costs  was 
proper.  It  is  the  Judgment  that  would  have 
been  rendered,  had  the  Justice  dismissed  the 
case  as  having  been  prematurely  brought 

[t]  Now,  whUe  the  case  was  pending  in  the 
circuit  court,  the  time  for  payment  accord- 
ing to  the  agreement  arrives,  and  the  full 
amount  of  the  debt,  with  interest.  Is  pcUd 
according  to  the  agreement,  and  the  plain- 
tiffs give  a  receipt  in  full  therefor.  What, 
then,  is  left  for  the  courQ  to  adjudicate? 
Where  plaintiff,  during  the  pendency  of  the 
suit,  accepts  the  thing  or  sum  sued  for,  and 
the  matter  is  called  to  the  attention  of  the 
court,  either  by  the  record  or  admission  of 
counsel,  the  court  will  dismiss  the  case. 
Cape  Girardeau,  eta,  R.  Oo.  v.  Southern,  etc.. 
Bridge  Co.,  216  Mo.  286,  297,  114  S.  W.  1084; 
Austin  T.  Loring,  63  Mo.  19;  Smith  v.  Ward- 
en, 19  ^  424. 

The  only  thing  plaJntiffa  oonld  h(^>e  to  gain 
in  addition  to  what  they  have  already  ob- 
tained would  be  a  Judgment  in  their  favor 
f<x'  the  costs ;  but  as  we  have  seen,  they  are 
not  entitled  to  that 

nie  Judgment  is  afiSrmed.   All  concur. 


WHIMSTER  V.  HOLMETS.    <N«.  U881.> 

(Kansas  City  Court  of  Appeals.    Misaonzi    Nov. 
27,  1916.) 

1.  Mansb  and  Servant  «=>302(1)— Injubt 

TO  ThIBD  PKBSON— AtlTOMOBn.E  ACCIDSNT— 

Scope  of  Emplotkekt  of  GHAUFFKra. 
Where,  after  hie  employer  had  left  the  city,  a 
ehauffear  consulted  an  expert  repairman  as  di- 
rected by  bis  employer,  and,  while  returning  to 
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look  for  garage  keys  which  he  tkoneht  be  bad 
lost  on  snch  errand,  collided  with  and  injared  a 
pedestrian,  the  accident  occurred  in  the  scope  of 
his  employment,  although  he  was  intoxicated  at 
the  time  and  he  had  not  in  fact  lost  the  keys,  bnt 
had  them  on  his  person. 

[£d.  Note. — fV>r  other  eaaes,  see  Master  and 
Servant,  Gent.  Dig.  {$  1217, 122S;  Dec.  Dig.  «=3 
302(1).] 

2.  Appeai.  aud  Bbbob  «=>SS2(12)  —  Iktitbd 

Ebbob. 
An  instmctioD  giTen  at  appellant's  request, 
if  erroneons,  is  invited  error,  and  cannot  aerre 
him  aa  groand  for  new  trial. 

[Ed.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Cent,  Dig.  $  3602 ;  Dec  Dig.  <S=>882(12).] 

Johnson,  J.,  diasentlng. 

Appeal  from  CHrcnlt  Conrt,  Jackson  Ooiin- 
ty;    Harris  Robinson,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Dayld  B.  Whimster  against  Con- 
way F.  Holmes.  From  judgment  fOr  plaln- 
tiir,  defendant  appeals.  Affirmed,  and  case 
certified  to  Sopreme  Court 

Morrison,  Nugent  ft  Wylder,  of  Kansas 
City,  for  appellant  Hogsett  &  Boyle,  of 
Kansas  City,  for  respondent 

Elit/TSON,  P.  J.  Defendant  was  the  owner 
of  an  automobile  which  he  kept  in  his  garage 
at  his  home  in  Kansas  City.  He  had  ta  his 
employ  as  his  chauffeur  one  Hettenbangh, 
who  lived  on  his  own  premises,  atx>ut  a  mile 
from  defendant  His  business  was  not  only 
to  operate  tbe  machine  for  defendant,  but  to 
make  ordinary  repairs  and  to  keep  It  In  or- 
der. On  the  lOth  of  July,  1912,  at  abont 
7-30  p.  m.,  Hettenbangh  was  driving  the  ma- 
chine south  on  Grand  avenue,  when  on  or 
near  the  crossing  at  Nineteenth  street  he 
negligently  ran  upon  and  injured  David 
WUmster,  an  aged  Presbyterian  minister, 
wlM)  afterwards  brought  thl9  action  for  dam- 
ages and  obtained  Judgment,  from  which  de- 
fbidant  appealed  to  this  court,  and  we  held 
that  the  trial  court  properly  orermled  a  de- 
mnrrer  to  the  evidence;  bnt  we  reversed 
the  Judgment  and  remanded  the  case  on  ac- 
count ot  an  erroneous  instruction  in  plain- 
tiff's behalf.  Another  trial  resulted  again 
against  defendant  and  he  has  again  appeal- 
ed. Since  the  ain>eal  was  taken  plaintiff  died, 
and  Judge  Joseph  A.  Guthrie  has  Iieen  ap- 
pointed his  administrator  and  has  entered 
Ills  appearance. 

The  caae  on  the  first  appeal  Is  reported  In 
177  Mo.  App.  130,  164  &  W.  236,  where  wlU 
be  found  a  statement  of  the  facts.  Tbe  evl- 
denoe  at  the  second  trial  was  largely  the 
same  as  at  the  first  There  waa  some  addi- 
tional testimony  offered  by  defendant  but 
we  think  fbe  Jury  could  reasonably  have  ac- 
cepted It  as  tending  to  strengthen  plalnafrs 
case. 

By  reference  to  the  report  of  the  appeal 
from  the  first  Judgment  it  wlU  be  seen  that 
defendant  and  his  family  left  the  city  on  a 
train  due  to  leave  at  1 :30  p.  m.,  the  family 


to  be  absent  several  weAs,  and  defendant 
alwut  ten  days  or  less,  and  that  the  family 
got  In  the  machine  at  defeddanf s  residence 
and  were  driven  by  Hettenbangh  to  the  rail- 
way station,  but  found  tbe  train  was  late, 
that  the  evening  before  defendant  told  him 
he  would  be  absent  only  a  short  time,  and 
directed  him  to  "overhatil  t>oth  cars  [defend- 
ant kept  two]  while  he  was  gone  and  have 
them  In  readiness  when  he  got  back,"  and 
that  he  was  to  go  to  the  street  car  shops 
and  have  some  parts  made  for  tbe  machine. 
However,  prior  to  this,  on  more  tluin  one  oc- 
casion, he  had  directed  him  to  consult  with 
one  Rogers,  an  expert  In  the  public  garage 
at  Thirty-Fourth  and  Broadway,  maintained 
by  the  machine  company  that  had  sold  the 
car  to  defendant,  though  be  did  not  so  direct 
at  the  time  he  was  leaving.  While  at  tBe 
station.  Just  before  leaving,  defendant  di- 
rected him  to  take  the  machine  home  to  the 
garage  and  at  the  same  time  to  take  two  of 
defendant's  friends  from  the  station  up  Into 
the  city.  Be  took  these  gentlemen  and  let 
them  out  at  the  places  they  desired,  and  then 
went  to  tbe  Pioneer  Trust  Company  (which 
was  located  near  where  he  left  defendant's 
friends,  and  of  which  defendant  was  an  of- 
ficer) to  get  his  pay  check.  He  waited  there 
more  than  an  hour  before  receiving  his  cliecic 
Then  he  started  out  south  to  consult  Rogers 
at  Thirty-Fourth  and  Broadway  as  to  re- 
pairs on  the  car.  On  the  way  there  he  stop- 
ped at  a  laundry  office  on  Twelfth  and  Grand 
avenue  to  get  his  collars.  He  then  stopped 
at  Seventeenth  and  Grand  avenue  at  a  saloon 
and  had  a  drink  of  liquor.  He  then  went  on 
to  Tlilrty-Fourth  and  Broadway,  took  Rogers 
in,  and  drove  south  six  or  eight  blocks  In 
order  to  determine  what  caused  a  "Icnock  in 
the  car"  and  "the  best  way  to  get  at  it" 
On  that  drive  he  and  Rogers  stopped  at  a 
saloon  and  each  had  a  drink.  He  brought 
Rogers  back  to  Thirty-Fourth  and  Broadway, 
and,  his  own  home  l)eing  in  that  part  of  the 
city,  he  went  there  and  had  his  supper.  He 
left  his  home,  and  started  back  to  tbe  garage 
at  Thirty-Fourth  and  Broadway  to  get  Rog- 
ers and  take  him  home.  He  met  or  over- 
took Rogers  on  Broadway  on  his  way  to  take 
a  street  car  and  took  him  in.  On  the  way  to 
Rogers'  home  they  crossed  Fifteenth  and 
Grand  avenue,  stopped,  went  into  a  saloon, 
and  each  took  a  drink.  On  getting  into  the 
car  again  Rogers  took  the  wheel,  as,  accord- 
ing to  his  statement,  Hettenbangh  "was  very 
talkative  and  gave  me  the  Impression  that 
he  was  rather  under  the  Influence  of  Uauor," 
though  he  had  not  noticed  It  before.  They 
then  drove  In  a  southeasterly  direction'  to 
Rogers'  home  at  Twenty-Fourth  and  Park. 
There  Rogers  got  out  and  Hettenbaugh  start- 
ed south  on  the  way  to  defendant's  residence 
at  Armour  lx>ulevard  and  Harrison  street 
to  put  the  machine  In  the  garage. 
At  this  place  we  will  state  that  Hetten- 
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baugh'g  deposition  was  taken  for  the  first 
trial,  and  anotber  was  taken  for  the  second 
trial.  In  the  first  one  he  stated  that  after 
dropping  Rogers,  "my  recollection  Is  that  I 
went  on  south  from  there.  Intending  to  go  to 
the  garage,  that  Is,  to  his  [d^endant's]  home, 
and  pnt  the  car  away,  but  It  seems  to  me  that 
when  I  got  nearly  to  the  place  I  missed  my 
keys  [to  the  garage  and  machine],  and  wheth- 
er I  left  them  one  place  or  another  I  don't 
know,  and  never  found  them,  and  haven't 
found  them  yet  as  far  as  that  goes."  Again 
he  was  asked  If  he  had  "any  recollection  of 
starting  out  to  look  for  his  keys,"  and  he  an- 
swered, "No ;  I  have  no  other  recollection  of 
going  to  look  for  the  keys;  but,  as  I  remem- 
ber It,  I  went  back  to  the  garage  and  looked 
for  my  keys  there,  and  they  were  gone.  Fur- 
ther than  that  I  cannot  remember."  In  the 
course  of  the  opinion  on  the  former  appeal 
we  placed  emphasis  (page  133)  on  his  state- 
ment that  on  missing  his  keys  he  "went  back 
to  the  garage,"  as  showing  that  he  went  back 
to  the  garage  at  Thirty-Fourth  and  Broad- 
way. Doubtless  to  destroy  whatever  effect 
there  might  be  In  going  to  Thirty-Fourth  and 
Broadway  in  looking  for  his  keys,  defendant 
re-examined  him  In  the  second  deposition 
read  at  the  second  triaL  There  he  stated 
that  the  "typist"  (the  stenographer)  had 
made  a  "miscue"  or  mistake;  that  he  did 
not  mean  to  state  "in  particular,"  as  a  fact, 
that  he  went  back  to  the  garage  at  Thirty- 
Fourth  and  Broadway.  However,  he  stated 
that  he  may  have  gone  there ;  that  what  he 
meant  to  say  was  that  he  "went  to  the  (de- 
fendant's) garage,  and  when  I  got  there  I 
missed  my  keys  and  then  went  to  locdc  for 
them."  At  another  part  of  the  deposition  he 
says  he  does  not  know  "definitely,"  where  he 
went  to  look  for  them.  He  stated  that:  "I 
have  a  recollection  that  I  went  there  and 
missed  the  keys  and  then  went  to  look  for 
them.  Now,  I  would  have  no  other  mission 
oat  with  the  car  that  time  in  the  evening." 
On  cross-examination  he  was  asked,  "Do  you 
have  a  distinct  recollection  of  looking  for 
your  keys?"  And  he  answered,  "Yes ;  I  have 
a  recollection  of  going  to  look  for  my  keys — 
going  to  the  [defendant's]  garage  first  and 
missing  my  keys  and  then  going  to  look  for 
them."  But  he  stated  he  did  not  recollect 
what  particular  place,  or  places,  he  looked, 
stating  that  he  might  have  gone  as  far  back 
as  the  public  garage  at  Thirty-Fourth  and 
Broadway.  The  next  he  was  seen  was  at 
7:30  p.  m.,  when  he  ran  against  plaintiff, 
the  comer  of  the  car  striking  him  on  the 
hip,  at  Nineteenth  and  Grand  avenue.  He 
testified  that  he  did  not  know  that  he  struck 
him,  but  did  recollect  that  at  7:45  he  col- 
lided with  another  machine  at  Fifty-Second 
and  Oak  streets.  No  women  were  in  the  car, 
at  least  at  this  time,  but  beer  bottles  were 
found  in  It.  The  owner  of  the  other  car 
saw  him  coming  on  the  wrong  side  In  a  cfoss 
street,  but  supposed  he  would  get  right  before 
reaching  the  comer.    When  the  collision  oc- 


curred (about  7:45  p.  m.)  tt&  owner  of  the 

other  car  got  out  and  started  round  to  him 
asking  why  he  had  collided,  whereupon  he 
jumped  out  of  his  car,  making  no  answer,  and 
ran  and  Jumped  on  the  running  board  of  a 
passing  machine,  got  into  a  quarrel  with  the 
two  men  on  the  front  seat,  when  one  of  them 
struck  him  and  knocked  hin^  Onto  the  street, 
where  his  head  struck  a  sharp  stone,  cutting 
his  scalp  an  inch  and  a  half.  Policemen  and 
an  ambulance  arrived  and  took  him  to  the 
hospital.  The  owner  of  the  car  with  which 
he  collided  testified  that  "by  his  physical  ac- 
tion I  would  judge  that  he  had  perfect  con- 
trol over  himself,"  and  that  "his  equilibrium 
was  good."  As  was  stated  en  the  first  appeal, 
there  was  evidence  tending  to  show  that  one 
or  more  women  were  in  the  car  when  plain- 
tiff  was  struck.  The  evidence  as  to  women 
is  not  of  a  positive  character,  and,  there 
being  none  in  the  car  at  the  time  of  the  col- 
lision at  Fifty-Second  street,  within  15  mhi- 
utes  afterwards,  tends  to  tdiow  there  were 
none. 

The  sum  of  the  foregoing  is  that  Hetten- 
baugh  was  defendant's  servant  engaged  in 
driving  his  automobile,  and,  having  mechani- 
cal knowledge,  It  was  also  his  duty  to  repair 
it  as  needed,  and  in  so  doing  he  was  directed 
to  consult  Rogers  an  expert  In  the  public 
garage  maintained  by  the  company  which 
sold  this  make  of  machine.  He  was  specific- 
ally directed  to  overhaul  the  machine  while 
defendant  was  absent  with  his  family.  On 
leaving  the  defendant  at  the  station  and 
knowing  there  was  "a  knock"  in  the  machine 
(or  then  discovering  there  was),  be,  after 
dropping  defendant's  two  friends  and  getting 
his  pay  check  at  defendant's  office,  started 
to  Thirty-Fourth  and  Broadway  (perhaps 
near  two  miles)  to  consult  Rogers.  The  way 
to  that  point  took  him  by  Twelfth  and  Grand 
avenue  and  Seventeenth  and  Grand  avenu& 
He  stopped  at  the  former  place  for  his  laun- 
dry and  at  the  latter  to  get  a  drink  at  a 
saloon.  He  then  proceeded  to  Thirty-Fourth 
and  Broadway,  talked  with  Rogers,  then 
took  him  in  that  he  might  observe  the  way 
the  machine  acted,  and  ran  about  six  biocki 
to  Westport  avenue-  and  back,  stopping  on 
the  way  at  a  saloon  where  each  had  a  drink. 
He  let  Rogers  out  Now  Thirty-Fourth  and 
Broadway  Is  in  the  immediate  neighborhood 
of  Thirty-Seventh  and  Main,  where  Hetten- 
baugh  lived.  It  was  already  late  in  the  aft- 
ernoon, and,  instead  of  going  to  defendant's 
home,  which  was  off  In  another  part  of  the 
city,  he  went  to  his  own  home,  getting  there 
about  6  o'clock,  and  waited  for  his  suiH>er, 
after  which  he  concluded  to  go  by  Thirty- 
Fourth  and  Broadway  and  take  Rogers  to  bis 
home  at  Twenty-Fourth  and  Park  streets, 
a  distance  of  about  1^  miles.  They  stopped 
as  they  crossed  Fifteenth  and  Grand  avenue, 
and  again  each  had  a  drink  at  a  saloon.  Aft- 
er Rogers  got  out  at  his  home,  at  about  7 
o'clock,  Hettenbaugb  started  towards  defend- 
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utt's  home,  more  than  a  mile  away,  to  pot 
ibe  machine  In  defendant's  garage.  But 
when  he  approached  the  place  be  discovered 
that  he  had  lost  his  keys.  He  could  not  think 
at  what  place  he  had  left  them,  and  went  to 
look  for  them.  Now,  notwithstanding  that, 
on  account  of  his  growing  intoxication,  he 
could  not  remember  where  be  looked,  even 
not  knowing  whether  he  went  as  far  back 
as  Thirty -Fourth  and  Broadway,  it  is  certain- 
ly a  reasonable  inference  that  be  went  to 
the  laundry  at  Twelfth  and  Grand  avenue, 
where,  if  he  did  not  get  them,  he  continued 
south  to  the  saloon  at  Seventeenth  and  Grand, 
where  he  had  stopped  when  going  out  to 
Thirty-Fourth  and  Broadway  In  the  first 
place,  for  at  about  the  proper  time  (7 :30)  he 
struck  plaintiff  at  Nineteenth  and  Grand 
avenue  while  going  south.  This  was  a  di- 
rect way,  or  route,  back  to  defendant's  resi- 
dence. Notwithstanding  he  testified  that  be 
did  not  know  be  struck  plaintiff,  there  was 
evidence  from  which  the  jury  could  believe 
that  after  striking  him  he  "speeded  up" 
and  got  away,  and  in  about  the  proper  time 
(7:45)  collided  with  a  car  at  Fifty-Second 
street,  in  the  south  i)art  of  the  city. 

Defendant  Introduced  evidence  on  the  sec- 
ond trial  not  brought  out  on  the  first  upon 
which  he  put  much  stress  at  the  argument, 
to  the  effect  that,  when  Uettenbaugh  was  tak- 
en by  the  police,  keys  were  found  in  his 
pocket  This  was  for  the  purpose  of  showing 
that  Hettenbaugh  had  not  lost  the  keys  to 
the  defendant's  garage  and  machine,  and 
therefore  had  not  tamed  back  to  look  for 
them.  Passing  by  the  fact  that  these  keys 
In  Hettenbaugh's  possession  were  not  Identi- 
fied as  the  garage  keys,  yet.  If  they  had  been, 
it  would  not  have  been  proof  that  be  had  not 
lost  them,  bnt  rather  proof  that  he  bad  found 
them  at  Twelfth  and  Grand  or  Seventeenth 
and  Grand.  It  Is  true  that  bis  intoxication 
had  grown  by  this  time  so  that  be  conld  not 
remember  whether  he  found  them  or  not;  yet 
the  circumstance  that  the  place  where  plain- 
tiff was  struck  was  south  of  those  places 
leads  to  the  reasonable  Inference  that,  if  the 
onidentified  keys  found  on  him  were,  in  fact, 
the  keys  to  defendant's  garage  and  machine, 
he  had  found  them  after  turning  back  to  look 
for  them. 

From  the  whole  record  it  is  quite  apparent 
that  the  entire  defense  is  bollt  on  the  assump- 
tion that  Hettenbaugh  was  not  acting  within 
the  scope  of  bis  employment  wbcn  he  went 
out  to  Thirty-Fourth  and  Broadway  to  con- 
sult Rogers  and  the  circumstance  that  be 
afterwards  became  Intoxicated.  As  to  his 
consulting  Rogers,  defendant  himself  testified 
on  cross-examination,  that  Hettenbaugh,  in 
addition  to  being  bia  chauffeur,  "was  a  ma- 
chinist and  repair  man,"  and  that  he  "told 
him  to  make  some  repairs  on  both  machines" 
(the  one  in  controversy  and  a  smaller  one). 
I>efendant  repeatedly  admitted  that  be  gave 
Urn  such  orders.  He  farther  testified  that 
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the  car  involved  heie  needed  "possibly  the 
grinding  of  the  valves  and  the  scraping  out 
of  the  carbon  and  the  brakes  repaired.  The 
brakes  rattled  considerably.  I  figured  on 
them  being  rimmed  out  and  new  pin  shafts 
put  in."  It  will  be  remembered  that  Hetten- 
baugh said  there  was  "a  knock"  somewhere 
as  the  car  was  running,  and  be  went  out  to 
advise  with  Rogers  about  it.  And  defendant 
testified  that  "carbon  in  the  cylinder  will 
cause  a  knock  in  the  operation  of  the  car." 
He  further  testified  the  defects  in  the^car 
that  he  mentioned  "required  the  services  of 
a  machine  shop  and  a  mechanic."  He  further 
testified  that  he  instructed  Hettenbaugh,  "in 
addition  to  grinding  the  valves,  cleaning  out 
the  carbon,  and  tightening  up  the  bolts,  to 
give  this  car  a  general  overhauling."  Then 
Hettenbaugh  testified  that,  while  defendant 
had  not  told  blm  to  consult  with  Rogers  at 
this  particular  time,  he  had  "at  two,  or  prob- 
ably three,  other  times."  And  this  was  noc 
denied  by  defendant  Now,  in  the  face  of 
these  duties  of  Hettenbaugh,  of  these  defects 
In  the  car,  and  these  orders  given  hlu  by  de- 
fendant, to  contend  that  he  was  acting  with- 
out right  and  beyond  the  scope  of  his  employ- 
ment wben  be  drove  out  to  consult  Rogers 
is  not  reasonable. 

We  have  then  positive  testimony  as  to 
the  scope  of  Hettenbaugh's  service  for  defend- 
ant, and  that  in  performing  that  service  he 
drove  out  to  consult  Rogers,  no  one  pretend- 
ing that  he  was  intoxicated  at  this  time. 
Rogers  stated  that  he  was  not  Then,  seeing 
that  he  was  near  bis  own  home  that  late  In 
the  afternoon,  be  went  there  and  waited  for 
his  supper,  a  most  natural  and  reasonable 
thing  to  do  before  going  to  defendant's  garage 
in  another  part  of  the  city,  and  then  return- 
ing for  bis  supper.  This  act  surely  did  not 
have  the  effect  to  throw  him  out  of  defend- 
ant's service.  Then,  In  the  sUence  of  the 
evidence,  the  jury  could  well  conclude  that 
he  started  to  defendant's  home,  but  went  by 
Thirty-Ponrth  and  Broadway  to  take  Rogers 
home.  Now,  if  it  should  be  conceded  that  It 
was  a  d^arture  from  defendant's  service 
to  go  somewhat  out  of  big  way  to  favor  Rog- 
ers, it  is  certain  that  wben  he  left  Rogers  at 
the  latter'3  house  be  resumed  his  trip  to  de- 
fendant's, and  that  when  be  got  there  he 
found  be  had  lost  or  mislaid  his  keys.  While 
he  made  several  statements  showing  or  aa- 
mittlng  his  growing  intoxication,  yet  he  re- 
peated positively  in  both  his  depositions  that 
as  he  approached  the  garage  tie  found  he  had 
lost  bis  keys,  and  did  not  know  at  what  place 
he  may  have  left  them,  and  turned  and  went 
to  look  for  them.  On  account  of  the  further 
growth  of  his  intoxication  he  does  not  re- 
member where  he  looked,  but  certain  it  is 
that  he  was  on  the  proper  route  for  them 
when  next  seen  at  Nineteenth  and  Grand, 
where  he  struck  plaintiff.  The  Jury  might 
well  find  from  the  evidence  and  the  circum- 
stances that  he  either  bad  towad  tiu!mj± 
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Twelfth  and  Grand  avenue,  or  Seventeenth 
and  Orand  avenue,  and  was  going  south  on 
the  route  to  defendant's  home,  or,  not  finding 
them,  was  on  his  way  back  to  Thirty-Fourth 
and  Broadway  to  see  U  they  were  there, 
when  he  struck  plaintiff  at  Nineteenth  street. 

The  demurrer  to  the  evidence  was  properly 
overruled. 

Defendant  says,  if  he  is  wrong  in  his  posi- 
tion that  no  case  was  made  for  the  Jury,  as 
a  matter  of  law,  yet  the  cause  should  be  re- 
manded for  error  in  instruction  A  given  for 
plaintiff.  The  ground  of  objection  to  that 
Instruction  Is  that  it  includes  in  the  hypothe- 
sis of  Hettenbaugh  having  lost  the  key  to  the 
garatge  this  further  hypothesis,  viz.,  "or 
thought  he  had  lost  it"  We  think  that  was 
prc^erly  Included.  Defendant  had  endeavor- 
ed to  show  that  he  had  not,  in  fact,  lost  the 
key,  and  it  was  therefore  proper  to  advise  the 
Jury  that,  though  he  had  not,  if  he  thought 
that  he  had,  he  did. not  put  himself  out  of 
the  scope  of  his  employment  by  turning  back 
to  look  for  it  We  borrow  from  plaintiff's 
brief  several  suggestions  illustrating  the  cor- 
rectness of  this  view. 

Suppose  a  chauffeur  (while  intoxicated} 
mislaid  a  certain  tool  needed  to  repair  his 
master's  car,  and  thought  he  had  lost  it,  and 
should  drive  the  automobile  to  a  shop  to 
procure  another  tool  in  order  to  make  the  re- 
pairs ordered  by  his  master,  and  on  the  way 
he  should  negligently  injure  a  pedestrian; 
could  the  master  relieve  himself  of  respon- 
sibility for  the  servant's  act  by  showing  the 
tool  was  not  lost  at  all,  but  was  in  the  car 
all  the  time? 

Again,  suppose  on  the  day  In  question  Het^ 
tenbaugh  had  mistakenly  thought  he  had  left 
his  keys  at  his  home  in  the  pocket  of  his  oth- 
er coat,  although  In  fact  they  were  on  nia 
person,  and  on  his  way  home  to  get  them 
(in  order  to  put  up  the  car  as  his  master  or- 
dered) he  had  negligently  Injured  a  pedes- 
trian; could  the  master  relieve  himself  by 
showing  Hettenbaugh  in  fact  had  the  keys  on 
his  person  and  was  mistaken  In  thinking  they 
were  at  another  place? 

Again,  suppose  a  chauffeur,  baving  stand- 
ing orders  to  keep  his  master's  car  in  repair, 
had,  while  intoxicated,  misused  the  engine  of 
the  car  In  some  way,  and  erroneously  thought 
he  had  so  damaged  it  as  to  require  the  at- 
tention of  an  expert  repairman,  and  while 
laboring  under  that  erroneous  impression 
should  take  the  car  to  a  shop  for  expert 
attention,  and  on  the  way  should  negligently 
injure  a  pedestrian ;  could  the  master  excuse 
himself  from  responsibility  by  showing  the 
servant  was  wrong  about  it,  or  was  mistaken 
about  it,  and  that  the  repairs  required  were 
trivial,  and  that  the  trip  to  the  expert's  shop 
was  unnecessary? 

[2]  At  defendant's  request  the  court  gave 
an  instruction  for  him  not  in  harmony  with 
that  for  plaintiff,  but  that  was  an  error  In- 


vited by  him,  and  cannot  serve  him  as  a 
ground  for  a  new  trial. 

The  law  of  the  case  was  considered  at 
length  on  the  former  appeal  and  properly 
declared.  It  need  not  be  restated  at  thla 
time. 

The  Judgment  is  affirmed,  and  canae  certl- 
fled  to  Supreme  Court. 

JOHNSON,  J.  (dissenting).  This  case  was 
here  on  a  former  appeal,  and  was  remanded 
for  another  trial  because  of  error  in  the 
instructions.  177  Ma  App.  180,  164  S.  W. 
236.  The  evidence  introduced  at  the  second 
trial  was  largely  the  same  as  tliat  we  ex- 
amined on  the  former  appeal,  but  there  were 
some  differences  to  which  we  shall  refer. 
We  hold  the  evidence,  in  its  aspect  most  fii- 
vorable  to  plaintiff,  warranted  the  trial  court 
in  refusing  defendant's  request  for  a  per- 
emptory instruction.  On  the  present  appeal 
counsel  for  defendant  contend,  first,  that  od 
the  question  of  the  sufficiency  of  the  evi- 
dence to  take  the  case  to  the  Jury  our  decision 
was  erroneous,  but  that,  whether  sound  or 
unsound,  the  evidence  in  the  present  record 
shows  conclusively  that  plaintiff  has  no  case, 
and  therefore  that  the  demurrer  Sboold  have 
been  sustained. 

Passing,  for  the  present,  the  question  of 
res  adjudlcata  raised  by  defMidant,  I  shall 
first  state  the  facts  of  the  case  as  they  ap- 
pear in  the  present  record.  Plaintiff,  an 
aged  clergyman,  was  struck  and  injured  at 
Nineteenth  street  and  Orand  avenue.  In  Kan- 
sas City,  by  a  seven-passenger  Packard  car, 
owned  by  defendant  and  driven  by  his  chauf- 
feur, the  witness  Hettenbaugh.  The  car  was 
going  south  on  Grand  avenue  at  20  miles  an 
hour,  and  It  is  conceded  that  the  sol«  cause 
of  the  injury  was  negligence  of  the  chauffeur, 
who  was  so  intoxicated  that  he  did  not  know 
what  he  was  doing,  and  has  not  been  able 
since  then  to  remember  anything  about  the 
events  which  culminated  so  disastrously  to 
plaintiff.  The  main  question  in  the  case  is 
whether  or  not  the  evidenoe  most  favorable 
to  plaintiff  will  support  a  reasonable  infer- 
ence that  tlie  cliauffeur  was  acting  within 
the  scope  of  his  employment  at  the  time  of 
the  injury. 

At  about  1:30  p.  m.  on  the  day  of  the  Injury 
defendant,  certain  members  of  his  family 
and  some  friends  departed  from  the  railway 
station  at  Second  street  and  Grand  avenue  on 
a  trip  to  Minnesota.  The  diauffeor  took 
members  of  the  family  to  the  station  from  de- 
fendant's home  on  Armour  and  Harrison 
boulevards,  and  met  defendant  at  the  station. 
Defendant  ordered  him  to  return  home  with 
the  car  and  put  it  in  the  garage  on  the  prem- 
ises after  taking  some  friends  to  places  in 
the  business  district  where  they  wished  to  go. 
After  carrying  out  'the  latter  order,  the 
chauffeur  went  to  the  office  of  a  trust  com- 
pany and  cashed  his  pay  check.  He  left  that 
place  at  3:30  p.  m^  dcove  to.  Twelfth  and 
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Grand  avenue,  wbere  be  stepped  a  moment 
(81  personal  business,  and  then  drore  to  Sev- 
enteenth street  and  Grand  avenne,  where  be 
stopped  and  went  Into  a  dramshop.  From 
tbla  place  be  went  to  Tblrty-Fonitb  street 
and  Broadway  avenue  to  a  garage,  arrivina; 
there  some  time  between  3:45  and  4  o'clock. 
The  witness  Rogers  was  employed  there,  and 
the  chauflear  testlfled  that  bis  mission  was 
to  consult  Rogers  (who  was  an  expert  in  the 
c(»istractlon  and  repair '  of  Packard  cars) 
abont  tbe  cause  of  a  defect  In  tbe  engine. 
He  states  be  asked  Rogers  to  ride  In  tbe  car 
to  observe  tbe  way  the  engine  was  working. 
Boeers  states  that  tbe  only  InvltatlcHi  be 
received  was  one  to  ride  to  a  saloon  for  a 
drink,  wblcb  be  accepted.  Tbey  drove  soutb 
on  Broadway  about  a  mile  to  a  saloon  in 
Westport  and  returned  to  tbe  garage  at 
Thirty-Fourth  and  Broadway,  wbere  Rogers 
left  the  car  and  returned  to  bis  business.  He 
states  tbe  chauffeur  was  not  intoxicated 
then,  and  that  be  turned  around  and  drove 
back  south  in  the  direction  of  Westi)ort. 

The  evidence  does  not  show  very  clearly 
what  the  chauffeur  did  during  the  following 
two  hours.  He  states  that  at  about  5 
o'dock  be  drove  to  bis  own  home  at  Thirty- 
Seventh  and  Main  streets,  where  be  bad  sup- 
per, and  then  drove  over  to  tbe  garage  at 
Thirty-Fourth  and  Broadway  to  see  Rogers 
again.  That  was  about  6  o'clock,  and  Rogers 
bad  started  home,  intending  to  take  a  street 
car.  Tbe  chauffeur,  accompanied  by  a  male 
campanion,  ovenrtook  bjm  at  Iblrty-iFlrst 
street  and  Hunter  avenue,  Rogers  entered  the 
car,  and  tbe  three  drove  north  to  Fifteenth 
street  and  Grand  avenue,  where  tbey  stopped 
at  a  saloon  and  bad  a  drink.  Tbe  chauffeur 
was  intoxicated  and  when  tbey  re-entered 
the  car  Rogers  took  the  wheel  and  drove  to 
his  home  at  Twenty-Fourth  and  Park,  a 
place  about  a  mile  and  a  half  northeast  of 
defendant's  residence.  Rogers  states  he  ar- 
rived there  at  about  6:40  p.  m.,  and  that  the 
dianffenr  took  bis  place  at  tbe  wheel  and 
continued  on  soutb  in  tbe  direction  of  defend- 
ant's reddenoe. 

The  only  account  we  have  of  the  movements 
and  purposes  of  the  chauffeur  from  this  point 
m  is  in  bis  testimony  which  shows  that  be 
was  too  drunk  to  know  what  he  was  doing, 
and  that  his  recollection  of  events  is  so  vague 
and  indistinct  as  to  be  wholly  void  of  any 
probative  force,  and  to  indicate  that  It  is 
tlie  product  of  a  subsequent  sober  attempt  to 
remember,  rather  than  of  reliable  memory. 
I  qnote  from  bis  first  deposition,  which  was 
used  at  tbe  former  as  well  as  at  tbe  latter 
trial: 

"Q.  Well,  now,  where  did  you  go  from  Rogers' 
lllace,  Mr.  Hettenbangh?  A.  I  don't  know;  I 
conld  not  answer  that  question  properly.  Q. 
Have  yon  any  recollection  at  all  about  it?  A. 
Well,  I  have  a  faint  recollection,  but  I  could  not 
ti«  positive.  Q.  Well,  what  is  your  best  recol- 
lection? A.  My  recollection  is  that  I  went  on 
•outb  from  there,  intending  to  go  to  the  garage ; 
that  is,  to  his  home,  and  put  the  car  away,  but 


It  seems  to  me  that  when  I  got  nearly  to  the 
place  I  missed  my  keys,  and  whether  I  left  tbem 
one  place  or  another,  I  don't  know,  and  never 
found  them,  and  haven't  found  them  yet,  aa  far 
■8  that  goes.  Q.  What  keys  do  yon  refer  to? 
A.  The  keys  to  the  cars  and  the  garage.  They 
were  on  a  ring.  Q.  Was  the  garage  kept  locked 
at  an  times?  A.  Yes,  sir.  Q.  State  whether  or 
not  you  had  received  instractiona  from  Mr, 
Holmes  to  keep  the  garage  locked.  A.  Yes,  air; 
that  was  tbe  first  instruction  that  I  got  when 
I  went  to  work  for  blm.  •  •  •  Q,  What  did 
you  do  then  when  yon  missed  your  keys,  Mr. 
Hettenbaugh?  A.  I  couldn't  answer  that  ques- 
tion for  certain.  Q.  Wiiat  is  your  best  recollec- 
tion? A.  The  only  recollection  that  I  have  I 
missed  my  keys ;  it  seems  to  me  I  did.  Furtlier 
than  that  I  don't  remember  ^ny  more.  I  don't 
know  where  I  went  after  that.  Q.  Well,  do  you 
have  any  recollection  of  starting  out  to  look  for 
your  keys?  •  •  •  A.  No;  I  have  no  other 
recollection  of  going  to  look  for  the  keys,  but, 
aa  I  remember  it,  I  went  back  to  tbe  garage, 
and  looked  for  my  keys  there,  and  they  were 
gone.  Further  than  that  I  cannot  remember.  Q. 
What  is  the  next  thing  you  do  remember,  Mr. 
Hettenbaugh?  A.  Well,  the  next  thing  I  can  re- 
member was  that  I  woke  np  in  No.  1  police  sta- 
tion. That  is  about  all  I  can  tell  you.  I  didn't 
know  wbere  I  was  then,  but  I  found  out  pretty 
soon." 

In  a  second  deposition  taken  after  we  re- 
manded the  case  be  testified: 

■  "Q.  The  beys  yon  referred  to  were  the  keys 
of  the  garage,  I  believe,  Mr.  Holmes'  garage?  A. 
Yes,  sir ;  also  some  of  my  own  keys  on  the  ring. 
Q.  I  suppose  you  bad  a  ring  on  which  you  kept 
yonr  private  keys?  A.  Yes.  *Q.  And  the  keys 
to  the  garage?  A.  Yes.  Q.  Do  yon  remember 
what  you  did  after  yon  missed  your  keys?  A. 
Tbe  only  thing  I  remember  that  I  might  have  did 
was  to  have  gone  to  look  for  the  keys.  But  I 
don't  know  where;  I  have  no  recollection  of 
wbere  I  went  definitely.  Q.  You  don't  remember 
definitely  whether  yon  went  to  Mr.  Holmes'  ga- 
rage or  to  the  Packard  garage,  or  where  yon 
went,  any  place,  do  you?  A.  No.  Q.  And  you 
have  no  definite  recollection  of  even  looking  for 
tbe  keys,  have  yon,  Mr.  Hettenbaugh?  A.  Well, 
I  have  a  recollection  that  I  went  there  ana 
missed  tbe  keys,  and  then  went  to  look  for  them. 
Now  I  would  have  no  other  mission  out  with  the 
car  that  time  in  the  evening.  Q.  Well,  I  mean 
you  have  a  recollection  that  yon  missed  tbem 
just  before  you  got  to  his  garage?  A.  Yes.  Q. 
You  haven't  any  recollection  whether  you  went 
on  to  the  garage  or  not?  A.  Well,  I  couldn't 
say  for  sure  tliat  I  stopped  at  the  garage  or 
that  I  didn't.  As  a  possible  chance,  I  may  have 
stopped  at  the  garasre,  but  I  would  not  want  to 
say  positively.  Q.  WTiat  I  mean  is  everything  is 
a  sort  of  blank,  or  hazy,  after  that,  isn't  it? 
A.  Yes,  sir;  I  don't  remember  clearly.  Anyway, 
I  could  not  prove  it.  If  I  thought  I  remembered 
something,  I  could  not  have  any  proof  for  it.  Q. 
And  you  have  no  recollection  of  looking  any 
place,  have  you?  A.  Any  particular  place?  A. 
No.  Q.  You  have  no  definite  recollection,  as  I 
understand,  of  having  reached  Mr.  Holmes'  ga- 
rage? A.  Well,  no;  not  except  near  there.  Q. 
Well,  that  is  what  I  mean.  But  I  mean  getting 
right  up  to  it?  A.  I  remember  being  on  the 
street  where  the  garage  was  located;  but  I 
couldn't  swear  that  I  even  went  up  into  the  ga- 
rage, because,  if  I  missed  my  keys,  it  would 
stand  to  reason  I  couldn't  get  in  the  garage  if 
I  didn't  have  my  keys.  Q.  Well,  yon  don't  re- 
member now  that  you  even  got  up  there  to  see  if 
the  door  was  locked?  A.  No;  I  couldn't  state 
positively  that  I  went  up  to  look  if  it  was  locked 
or  not.  Q.  Now  you  have  no  definite  recollec- 
tion of  returnin?  to  the  Packard  garage  either, 
have  you?   A.  Not  definitely ;  no.'»^V^OOQTC 
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Such  testtmony  is  wbolly  worthless,  and 
It  should  be  held  that  there  Is  no  proof  In 
the  record  of  the  moTements  of  the  chauffeur 
from  the  time  he  and  his  companion  left 
Rogers  at  Twenty-Fourth  and  Park  at  6:40 
p.  m.  until  750,  the  time  of  the  Injury.  This 
we  do  know:  rie  returned  down  town,  gath- 
ered up  more  companions,  and  proceeded 
south  on  Grand  avenue,  not  to  return  to  de- 
fendant's residence — there  Is  no  evidence  of 
such  Intention — but  to  drive  out  Into  the 
country  south  of  Kansas  City.  There  is  evi- 
dence that  some  of  the  occupants  of  the  car 
were  women  and  there  were  bottles  of  beer 
aboard.  Finally  at  about  8  o'clock  p.  m.  they 
met  disaster  at  Fifty-Second  and  Oak  streets 
about  2V^  or. 3  miles  south  of  defendant's 
home,  where  they  had  a  head-on  collision 
with  another  car.  The  chauffeur,  drunk 
and  excited,  tried  to  escape  from  the  scene, 
but  In  a  fight  that  followed  was  knocked 
senseless  and  afterwards  taken  to  police 
headquarters  and  lodged  in  Jail.  One  of  the 
city  physicians,  who  was  not  a  witness  at 
the  former  trial,  testified  that  he  went  In  the 
ambulance  to  the  scene  of  the  wreck  and 
found  the  chauffeur  lying  on  the  pavement 
wounded  on  the  head  and  in  a  state  of  in- 
toxication. He  searched  his  pockets,  finding 
money,  an  abstract  of  title,  automobile  tools, 
and  two  bunches  of  keys.  He  took  charge 
of  the  money  and  abstract  for  safe-keeping, 
and  returned  the  tools  and  keys  to  the  chauf- 
feur's pockets.  The  property  clerk  at  police 
headquarters,  also  a  new  witness  Introduced 
by  defendant,  produced  the  records  of  his 
office,  which  show  that  a  chain,  a  wrench  and 
"two  keys"  were  taken  from  the  chauffeur's 
pockets,  and,  not  being  called  for,  were  aft- 
erwards sold  at  an  auction  sale. 

The  day  before  he  left  for  the  North  de- 
fendant ordered  the  chauffeur  to  put  his 
Packard  runabout  and  the  touring  car  in 
good  repair  during  his  absence,  but  did  not 
direct  him  to  consult  or  employ  Rogers.  Let 
it  be  conceded,  however,  for  present  purposes, 
that  the  chauffeur  went  to  the  garage  at 
Thirty-Fourth  and  Broadway  to  consult 
Rogers  about  his  master's  affairs,  and  in  so 
doing  was  acting  within  the  scope  of  bis  em- 
ployment. When  that  duty  was  fully  per- 
formed— and  it  was  so  performed  when  he 
left  Rogers  about  4  o'clock — ^It  became  his 
duty  to  drive  the  car  to  defendant's  garage, 
which  was  straight  east  only  a  mile  away. 
Instead  of  doing  this  he  kept  the  car  in  his 
own  service  two  hours,  during  which  he  be- 
came Intoxicated,  and  then  reappeared  with 
It  at  the  Broadway  garage,  and  from  near 
there  picked  up  Rogers  and  drove  north 
down  town  for  no  other  puri>ose  than  the 
gratification  of  his  own  pleasure.  There  is 
not  the  slightest  pretense  In  the  evidence  that 
from  about  4  o'clock  until  6:40,  when  they 
arrived  at  Rogers'  home,  the  chauffeur  was 
directly  or  indirectly  in  the  service  of  de- 
fendant, and,  as  shown,  there  la  no  credible 


evidence  that,  on  leaving  Rogers,  he  started 
to  take  the  car  to  defendant's  garage  and 
thereby  returned  to  the  performance  of  a 
duty  he  owed  defendant. 

All  that  is  shown  with  an  degree  of  defi- 
niteness  is  that  the  chauffeur  and  his  com- 
panion, still  in  pursuit  of  a  drunken  carouse, 
returned  down  town,  secured  dissolute  com- 
panions, procured  a  supply  of  Intoxicants, 
and  headed  straight  for  the  country,  injuring 
plaintiff  on  their  way.  The  chauffeur  bad 
no  knowledge  of  the  collision  with  plaintifF, 
and  therefore  no  cause  to  change  his  plans. 
Confessedly  he  was  not  in  quest  of  lost  keys 
when  he  struck  plaintiff,  and  obviously  he 
had  no  purpose  of  returning  the  car  to  de- 
fendant's garage  until  after  the  debauch  had 
burnt  itself  out  He  does  not  say  he  was  on 
his  way  home,  but  says  he  has  no  recollec- 
tion of  what  occurred  or  what  he  was  doing. 
He  never  did  reach  the  point  of  returning  to 
defendant's  service,  since  when  he  wrecked 
defendant's  car  by  reckless  driving,  he  was 
still  in  pursuit  of  his  own  pleasure. 

The  law  applicable  to  such  facts  Is  sim- 
ple and  well  settled,  and  Is  properly  stated 
in  our  former  opinion.  The  doctrine  of  li- 
ability of  the  master  for  the  wrongful  acts 
of  his  servant  proceeds  from  the  maxims  of 
"respondeat  supei-ior"  and  "qui  faclt  per  all- 
um  faclt  per  se,"  and  therefore  is  a  doctrine 
of  the  law  of  ageucy  which  holds  the  master 
resonsible  for  the  torts  of  his  servant  com- 
mitted within  the  actual  or  apparent  scope 
of  his  servant's  employment. 

It  Is  elementary  that  the  master  is  not  li- 
able for  injuries  occasioned  to  a  third  per- 
son by  the  negligence  of  his  servant  while 
the  latter  is  acting  beyond  the  scope  of  his 
employment  for  his  own  purposes,  although 
he  may  be  using  the  vehicle  furnished  him 
by  the  master  with  which  to  perform  the  or- 
dinary duties  of  his  employment.  Where  the 
servant,  in  carrying  out  the  master's  orders, 
merely  deviates  on  some  errand  of  his  own 
from  the  strict  course  of  duty,  but  while  thus 
going  extra  viam  is  really  engaged  In  the 
execution  of  some  duty  of  his  employment, 
or  where  he  forsakes  duty  entirely  for  a 
time  but  returns  to  its  path,  the  master  will 
be  liable  for  his  negligence  which  injures  a 
third  person,  under  the  doctrine  of  respon- 
deat superior.  See  authorities  reviewed  in 
former  opinion. 

The  facts  of  the  present  case  lend  no  sup- 
port to  an  inference  that  the  chauffeur  ei- 
ther was  going  extra  viam  while  performing 
a  duty  of  his  service,  or  had  returned  to  such 
service  at  the  time  of  his  injury.  He  was 
clearly  and  indisputably  beyond  the  actual 
or  apparent  scope  of  his  employment,  and 
without  his  master's  knowledge  or  consent 
had  appropriated  and  was  using  the  latter's 
car  for  his  own  exclusive  purposes  without 
any  show  or  pretense  of  service  of  the  mas- 
ter. In  such  a  case  there  can  be  no  liability 
under  the  rule  of  respondeat  superior,  since 
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DO  agency  of  the  servant  may  be  implied  to 
do  a  thing  so  excessive.  Slater  t.  Thresher 
Co.,  97  Minn.  305,  107  N.  W.  133,  6  L.  R.  A. 
(N.  S.)  586;  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
C.  476;  Caranagh  y.  IMnsmore,  12  Hnn  (N. 
T.)  465;  Dally  y.  Maxwell,  152  Mo.  App.  415, 
133  S.  W.  351 ;  Lotz  T.  Hanlwj,  217  Pa.  339, 
86  Atl.  525,  10  L.  R.  A.  (N.  S.)  202,  118  Am. 
St.  Bep.  022,  10  Ann.  Cas.  731 ;  Patterson  t. 
Kates  (C.  G.)  162  Fed.  481;  Danforth  v. 
Fisher,  75  N.  H.  Ill,  71  AtL  535,  21  Ia  R.  A. 
(N.  S.)  93,  139  Am.  St  Bep.  670 ;  Doaglass  v. 
Stephens,  18  Mo.  loc  dt  368;  Oarretzen  t. 
Dnenckel,  50  Mo.  loc.  dt.  107,  U  Am.  Rep. 
405;  Walker  y.  Railway.  121  Mo.  575,  26  S. 
W.  360,  24  I<.  R.  A.  363,  42  Am.  St  Rep. 
517;  Evans  v.  Anto  Co.,  121  Mo.  App.  266, 
101  S.  W.  1182;  Yanneman  v.  Laundry  Co., 
166  Mo.  App.  685,  150  S.  W.  1128. 

The  demurrer  to  the  evidence  should  have 
been  sustained. 

This  brings  us  to  the  question  of  res  ad- 
judleata.  The  settled  rule  Is  that  where 
the  pleadings  and  the  facts  are  the  same,  the 
appellate  court  on  the  second  api>eal  of  a 
cause  will  not  notice  questions  determined  In 
tile  former  declsl(»i,  regardless  of  whether 
or  not  they  were  correctly  decided.  The  for- 
mer dedsioD  is  the  law  of  the  case,  and  Its 
force  as  an  adjudlcatl<Mi  of  the  questions 
emsidered  and  determined  cannot  be  ques- 
tioned, except  where  it  appears  that  mani- 
fest error  of  the  gravest  and  most  far-readi- 
ing  consequences  has  been  committed. 

The  Supreme  Court  say  in  Hamilton  v. 
Maries,  63  Mo.  loc.  dt  172: 

"When  a  case  has  once  been  in  the  appellate 
court  and  is  sent  back,  if  it  la  retried  in  con- 
formity with  the  principles  announced  in  the 
higher  tribunal,  and  is  again  talten  up,  cogent 
and  conTindng  reasons  mnst  exist  to  induce  a 
re-eiamination  of  what  ought  to  be  considered 
as  res  judicata." 

See,  also,  Lelcher  v.  Keeney,  110  Mo.  App. 
32,  85  S.  W.  920. 

And  in  Oracey  v.  St  Louis,  221  Mo.  1,  119 
&  W.  949,  it  Is  held: 

"Where  manifest  and  far-reaching  error  has 
been  committed,  no  cast-iron  or  immutable  rule 
bars  a  re-examination  of  a  question  illy  decid- 
ed. In  such  a  case  it  goes  without  saying  that 
this  court,  as  a  debt  due  to  justice  and  as  one  of 
the  foundation  stones  of  its  own  dignity,  reserves 
to  itself  the  right  to  reconsider,  re-examine,  and 
rfdetermine.  Padgett  v.  Smith,  206  Mo.  loc.  cit 
311  et  seq.  (103  S.  W.  943] ;  Id.,  205  Mo.  loc. 
dt  125  [1(6  S.  W.  942];  Hamilton  v.  Marks, 
63  Mo.  loc  cit  172 ;  Wilson  v.  Beckwith,  140 
Mo.  loc.  dt  369  [41  S.  W.  985]." 

To  the  same  effect  are  the  later  dedslons 
of  the  Supreme  Court  in  De  Ford  v.  John- 
son, 177  S.  W.  677;  Green  Ca  v.  Lydy,  268 
Mo.  77,  172  S.  W.  376. 

As  far  as  the  question  of  res  adjudicate  is 
ooncemed,  the  pleadings  are  the  same,  but 
there  is  enough  difference  in  the  facts  ap- 
pearing in  the  respective  records  to  change 
what  we  held  to  be  a  debatable  issue  into  a 
fact   about    whldi   there   could   be   no   rea- 


s<Hiable  difference  of  opinion.  The  fact  that 
plaintiff  Introduced  the  deposition  of  the 
chauffeur  at  the  second  trial,  and  thereby 
made  him  ills  witness,  vouching  for  hia 
credibility  and  becoming  bound  by  his  un- 
controverted  testimony  (RolUson  v.  Rail- 
road, 252  Mo.  loc.  dt  539,  160  S.  W.  994; 
Claflin  V.  Dodson,  111  Mo.  loc.  dt  201,  19 
8.  W.  711 ;  Chandler  v.  Fleeman,  50  Mo.  loc 
dt  240),  coupled  with  the  testimony  in  the 
second  deposition,  which,  while  not  contra- 
dicting the  testimony  in  the  first,  made  It 
clear  that  tbe  chauffeur  had  no  knowledge  of 
anything  that  took  place  after  leaving  Rog- 
ers' home  and  left  uncontradicted  the  proof 
that  he  was  not  directly  or  indirectly  In  any 
service  of  defendant  when  he  Injured  plain- 
tiff, affords  sufficient  ground  for  invoking  the 
exception  to  the  rule  of  res  adjudlcata  and 
gives  us  "the  right  to  reconsider,  re-examine 
and  redetermine."  In  view  of  indisputable 
proof  that  when  plaintiff  was  Injured  the 
chauffeur  had  forsaken  the  path  of  duty  and 
was  actuated  by  no  present  purpose  of  re- 
turning to  it,  to  allow  this  judgment  to 
stand,  on  the  theory  that  we  are  bound  by 
our  former  dedsion,  would  be  to  sacrifice 
justice  to  a  hard  and  fast  rule,  and  would 
be  violative  of  the  prindple  of  the  decisions 
of  the  Supreme  Court  to  which  we  have  just 
referred. 

The  judgment  should  be  reversed.  I  deem 
the  conclusion  reached  in  the  majority  opin- 
ion to  be  In  conflict  with  the  prior  decisions 
of  the  Supreme  Court  in  Douglass  v.  Ste- 
phens, 18  Mo.  loc.  dt  368,  Garretzen  v.  Du- 
enckd,  50  Mo.  loc.  cit  107,  11  Am.  Rep.  405, 
and  WaUer  v.  Railway,  121  Mo.  675,  26 
S.  W.  860,  24  L.  R.  A.  363,  42  Am.  St  Rep. 
547,  and  of  the  St  Louis  Court  of  Appeals 
in  Evans  v.  Auto  Co.,  121  Mo.  App.  266,  101 
S.  W.  1132,  and  ask  that  the  case  be  certi- 
fied to  tbe  Supreme  Court 
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SMITH  V.  PRYOR.    (No.  1195&) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  27,  1916.) 

1.  Masteb  ano  Sebvamt  $=>279(5)— Euploy- 
EBs'  Liability  Act— Question  fob  Juby— 
Neolioence. 

In  an  action  under  tbe  federal  Ehnployers' 
Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St  1913,  §§  8657-8065]). 
for  the  death  of  a  section  band,  evidence  held 
not  to  show  negligence  of  his  foreman  in  not 
knowing,  or  by  the  exercise  of  ordinary  care 
knowing,  that  the  track  was  not  clear,  and  that 
a  freight  train  was  approaching,  in  time  to  have 
avoided  a  collision  with  their  band  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  978 ;  Dec.  Dig.  «=»279(5).J 

2.  Death  <e=>32— Bmployess'  Liability  Act 
—"Dependent"— "Dependency." 

Under  the  federal  Employers'  Liability  Act 
giving  a  right  of  action  to  next  of  kin  ohiy  when 
they  are  dependent  upon  such  employe,  "de- 
pendency" need  not  be  complete  or  entire,  but 
either  in  whole  or  in  part,  must  exist ;  "depend- 
ency" being  the  state  df  relying  upon  something 
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or  some  one  as  for  anything  neceasar^r  or  desir- 
able and  carrying  the  idea  of  continuity  of  such 
reliance,  and  thereunder  the  sister  of  a  deceased 
empIoy6,  his  next  of  kin,  who  had  received 
occasional  gifts  from  him  and  who  probably 
would  have  received  other  gifts  had  he  lived  and 
who  in  fact  suffered  a  possible  pecuniary  loss 
in  his  death,  was  not  a  "dependent." 

[Ed.  Note.— For  other  cases,  see  Peath,  Cent 
Dig.  §{  47,  48;    Dec  Dig.  <3=»32. 

For  other  definitions,  see  Words  and  Phrases, 
First   and    Second    iferies.   Dependency;     De- 
pendent.] 
S.  Death  €=>99(5)  —  Euflotkbs'  Ijabilitt 

Act— Damages— Pbebknt  Yxluk, 
A  verdict  of  $1,600,  in  an  action  under  the 
federal  Employers'  Liability  Act,  brought  by 
the  administrator  of  a  deceased  employ^  for  the 
benefit  of  a  sister  as  his  next  of  kin,  which  even 
were  it  assumed  that  he  gave  her  $37  a  year 
amounted  to  twice  the  present  value  of  such 
yearly  contribution  during  her  life  expectancy, 
was  excessive;  as  a  dependent  is  only  ena- 
tled  to  recover  the  present  value  of  his  loss. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §f  125,  126, 130 ;   Dec.  Dig.  «=»99(6).] 

Appeal  from  Orcult  Court,  Clay  County; 
Frank  P.  DMlblss,  Judge. 

Action  by  Richard  J.  Smith,  administrator 
of  the  estate  of  Juan  Leal,  against  Edward 
B.  Pryor,  receiver  of  the  Wabash  Railroad 
Company.  Verdict  for  plaintiff  set  aside  and 
new  trial  granted,  and  plaintiff  appeals.  Af- 
firmed. 

Ralph  Hughes,  of  Liberty,  and  Edward  EX 
Naber,  of  Kansas  City,  for  appellant.  N.  S. 
Brown,  ot  St  Louis,  and  Craven  &  Moore,  of 
Excelsior  Springs,  for  respondent 

TBIMBUB,  J.  This  Is  an  actl<»  under  the 
Employers'  Liability  Act  for  the  death  of 
Juan  Leal,  brought  by  the  administrator  of 
bis  estate  for  the  benefit  of  Cornelia  Sanchez 
as  next  of  kin  dependent  upon  said  deceased 
employ^ 

Deceased  was  one  of  a  crew  of  six  men, 
consisting  of  the  foreman  and  five  others,  en- 
gaged In  doing  repair  work  on  that  portion  of 
defendant's  Interstate  track  lying  between 
the  stations  of  Randolph  and  Harlem  in  Clay 
county.  They  were  on  a  hand  car  going  to 
their  work  through  a  very  heavy  fog  when  a 
freight  train,  coming  in  the  opposite  direc- 
tion, collided  with  the  hand  car,  and  Leal  was 
instantly  killed.  In  fact,  the  collision  re- 
sulted In  the  death  of  the  foreman  and  all 
of  the  men  but  one. 

After  a  trial,  the  jury  returned  a  yerdlct 
of  $1,500  in  plaintiffs  favor,  but  the  court 
sustained  the  motion  for  a  new  trial,  giving 
the  following  reasons:  (1)  The  verdict  is  ex- 
cessive. (2)  The  court  should  have  sustain- 
ed defendant's  demurrer  to  the  evidence,  and 
should  have  directed  the  Jury  to  return  a 
verdict  for  defendant  Plaintiff  then  ap- 
pealed. 

[1  ]  As  submitted,  the  case  was  based  upon 
a  particular  and  specific  charge  of  negligence 
in  the  foreman,  namely,  that  he  knew,  or  by 
the  exercise  of  ordinary   care  could  have 


known,  that  the  trac^  was  not  clear,  and  that 
a  freight  train  was  approaching  in  time  to 
have  avoided  the  collision. 

The  tragedy  occurred  on  the  morning  of 
January  19,  1914.  A  few  minutes  before  7, 
the  foreman,  and  his  men  assembled  their 
tools  and  proceeded  on  the  hand  car  down  the 
side  track  till  they  came  to  its  Junction  with 
the  main  line.  Here  the  foreman  ordered 
the  hand  car  to  stop,  saying  they  had  better 
wait  until  after  a  certain  train  (No.  52)  had 
passed,  as  it  was  near  her  time.  He  directed 
that  they  wait  until  It  passed,  and  said  that 
be  would  go  into  the  depot  and  ascertain  if 
any  train  was  out  of  Harlem,  and  "as  soon  as 
52  goes,  if  there's  nothing  out  on  our  line  we 
will  go."  (They  were  then  near  the  depot  at 
Randolph  and  their  place  of  work  was  west 
of  there  toward  Harlem,  which  station  was 
five  miles  distant.)  While  the  foreman  was 
in  the  depot  the  exi>ected  train  52  passed. 
The  foreman  came  out  and  gave  the  order  to 
start,  saying,  "There's  nothing  out  of  Har- 
lem." They  started.  As  the  hand  car  went 
down  the  track  one  of  the  men  asked  if  they 
"hadn't  better  look  oat  for  No.  4  (an  east- 
bound  train);  its  pretty  near  time."  The 
foreman  looked  at  bis  watch  and  relied 
that  No.  4  was  not  yet  out  of  Harlem.  No. 
4  was  a  Burlington  train.  (From  a  point 
east  of  Bandolph  west  of  Harlem,  the  Bur- 
lington and  Wabash  tracks  lie  side  by  side, 
and  the  tracks  were  used  by  both  roads  as  a 
"double  track,"  all  west-bound  trains  going 
on  the  Burlington  track,  and  the  east-bound 
going  on  the  Wabash.)  Just  after  a  Bur- 
lington train,  going  west  on  its  track,  passed 
the  hand  car  with  considerable  noise,  an 
east-bound  train,  not  the  Burlington  No.  4, 
but  a  Wabash  train.  No.  72,  whidi  was  an 
hour  late,  met  and  struck  the  hand  car  with 
the  result  above  stated. 

Plalntlfrs  evidence  disdoaes  the  above 
facts  and  further  shows  that  there  was  "a 
very  dense  fog"  prevailing.  Plaintiff's  wit- 
ness, Rlgley,  who  was  the  only  survivor,  says 
he  and  the  foreman  were  looking  west;  that 
the  hand  car  was  going  6  or  8  miles  an  bonr ; 
that  when  he  first  saw  the  headlight  of  the 
approaching  train  It  was  30  or  35  feet  away, 
and  he  tried  to  Jump,  but  the  collision  oc- 
curred before  he  could  do  so ;  that  the  fog 
was  very  dense,  and  that  one  could  see  a 
headlight  about  30  or  35  feet,  but  could  not 
see  that  far  if  It  wasn't  for  the  headlight 
He  did  not  know  how  fast  the  train  was  go- 
ing, but  the  engineer  thereon  says  its  usual 
speed  was  30  miles  an  hour,  and  that  it  was 
going  26  miles  on  that  morning.  Tbe  en- 
gineer says  the  fog  was  so  thick  he  could 
not  see  the  pilot  on  bis  engine.  It  is  difficult 
to  understand  bow  the  foreman  could  have 
seen  the  train  In  time  to  have  avoided  the 
collision  or  how  he  could  have  heard  it  and 
distinguished  it  from  the  noise  of  the  Bur- 
lington train  on   the  adjacent  track.     The 
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foreman  went  Into  the  depot  to  ascertain  U 
the  track  was  clear  and  came  ont  saying  It 
waa.  There  la  no  evidence  as  to  what  the 
agent  Informed  him,  and,  in  the  absence  of 
some  showing  that  the  foreman  ought  to  have 
known  that  No.  72  had  not  passed  bnt  was 
late  and  was  liable  to  come  along  or  that  he 
disregarded  the  information  given  him  by 
the  agent,  it  cannot  be  presumed  that  be 
did.  Nor  conld  the  Jury  conjecture  or  guess 
that  he  did.  It  is  therefore  difficult  to  see 
vbeiein  the  foreman  was  guilty  of  the  par- 
ticular specification  of  negligence  on  which 
the  case  was  submitted. 

[2]  Bat,  aside  from  this,  there  is  another 
question  affecting  plalntUTs  right  to  recover 
nn  the  evidence  as  it  now  stands.  And  that 
Is  whether  the  (me  for  whom  the  suit  was 
brought  was  dependent  upon  the  employ^ 
The  evidence  properly  shows  that  deceased 
bad  never  married  and  had  neither  wife  nor 
child,  and  that  his  parents  were  dead,  as 
were  also  all  of  his  brothers  and  sisters  ex- 
cept Mrs.  Sanchez,  who  was  his  half-sister 
throng  his  mother.  Mrs.  Sanchez  was  there- 
fore his  next  of  kin,  but  the  federal  act  gives 
a  right  of  action  to  the  next  of  kin  only  in 
the  event  that  they  are  "dependent  upon  such 
employ^" 

Mrs.  Sanchez  was  48  years  of  age,  had  been 
a  widow  for  16  years,  and  had  four  children, 
two  sons  and  two  daughters,  all  of  whom 
were  grown  and  living  in  Urlangato,  state 
of  Ouanajuato,  Mexico,  where  she  resided. 
Her  parents  in  life  had  been  Mexican  la- 
borers. She  antf  all  of  her  family  had  al- 
ways been  in  that  station.  The  only  evi- 
dence on  the  question  of  dep^idency  Is  con- 
tained in  her  deposition,  and  Is  as  follows: 

"State  if  such  brother  treferring  to  deceased] 
contributed  anything  to  your  support.  Answer: 
Yes.  sir.  If  ne  contributed  to  your  support, 
state  to  what  extent,  if  any,  he  contributed. 
Answer:  He  alwavs  sent  me  different  quanti- 
ties [sums],  $10,  $12,  $16.  If  he  contributed 
to  your  support,  state  how  much  money,  if  any, 
he  sent  you  each  year.  Answer:  I  cannot  cal- 
cnlate  biecause  he  was  not  one  year  in  the 
Tnited  States.  If  be  contributed  any  to  your 
support,  state  when  yoo  received  the  laat  money, 
a  any,  from  bim  and  the  amount  thereof.  An- 
awer:  The  last  time  was  in  the  month  of  Decem- 
ber, 1913,  and  the  amount  was  $10  gold.  Have 
you  any  means  of  support  other  than  your  own 
efforts?  Answer:  I  haven't  a  single  cent  and 
bare  to  work  to  support  [maintain]  myself." 

There  was  no  evidence  of  any  change  in 
her  sitnatioa  or  condition  which  might  have 
a  tendency  to  show  either  an  arrangement 
or  an  otdlgatlon,  moral  or  otherwise,  where- 
by her  half-brother,  who  was  also  a  laborer, 
a  section  hand,  and  presumably  without  ao- 
cnmulaoed  means,  took  upon  himself  the 
burden  of  providing  for  her  maintenance,  oe 
any  reason  in  the  nature  of  things  why  he 
should  feel  impelled  to  do  so  or  that  she 
should  look  to  him  therefor,  or  have  any  rea- 
son to  expect  same.  There  was  no  evidence 
of  any  inability  on  her  part  to  make  her  own 
living,  BO  ill  health  or  bodily  misfortune  be- 
UUlng  her  so  as  to  call  for  him  to  step  into 


the  breach,  no  Inability  or  refusal  mi  the 
part  of  her  children  to  do  for  her  If  she  had 
need  therefor.  The  only  definite  sum  she 
mentions  is  $10  In  gold  sent  her  in  Decem- 
ber, 1913,  presumably  a  Christmas  gift  She 
says  he  sent  her  different  sums,  and,  taking 
the  total  of  the  amounts  mentioned,  it  ag- 
gregates only  $37,  and  she  is  unable  to  say 
how  much  was  given  in  a  year.  He  was  86 
years  old,  and  there  Is  no  evidence  as  to  how 
long  a  time  was  covered  in  the  giving  of  the 
amounts  mentioned. 

The  most  that  the  evidence  shows  Is  that 
the  deceased  several  times  gave  her  a  sum 
of  money.  But  mere  occasional  gifts  do  not 
make  the  recipient  "depend^t"  upon  the 
giver  within  the  meaning  of  the  statute. 
True,  the  act  does  not  require  that  the  de- 
pendency must  be  complete  or  entire.  A 
partial  dependency  will  be  sufficient  to  fur- 
nish the  tmaia  of  an  award  In  some  amount. 
But  dq>endenc7,  idther  in  whole  or  In  part, 
must  exist  It  is  a  state  or  relation.  De- 
pendence Is  "the  state  of  relying  upon  some- 
thing or  some  (Xte,  as  for  anything  necessary 
or  deslraJble."  New  Standard  Dictionary. 
It  has  In  it  also  something  of  the  idea  of  con- 
tinuity of  reliance  so  to  speak.  The  term 
"dependent"  in  the  statute  Is  somewhat  simi- 
lar In  meaning  to  the  term  used  in  the  char- 
ter of  aasodationB  which  provide  for  the 
payment  of  benefits  to  persons  dependent 
upon  deceased  members.  "A  dependent,  as 
the  term  is  used  in  reference  to  these  benev- 
olent associations,  is  one  who  is  suatalned 
by  another,  or  reliet  for  support  upon  the 
aid  of  another."  (Italics  ours).  Alexander 
V.  Parker,  144  la  35S,  loc.  cit  366,  33  N.  E. 
183,  184  (19  Ix  R.  A.  187).  A  person  is  de- 
pendent upon  another  when  he  has  the  moral 
right  to  rely  and  does  rely  upon  such  other 
for  sui^ort  either  In  whole  or  in  part  Mur- 
phy ▼.  Nowak,  223  111.  301,  307,  79  N.  El.  112, 
7  I*  R.  A.  (N.  S.)  398.  Now  the  mere  fact 
that  deceased  had  at  different  times  sent 
her  an  occasional  sum  does  not  establish  de- 
pendency. The  evidence,  at  the  most,  shows 
only  that  she  would  probably  have  received 
other  sums  as  gifts  In  the  future  had  he 
lived.  In  other  words,  she  may  have  suffer- 
ed a  possible  i>ecunlary  loss  in  the  death  of 
her  brother,  but  nothing  more  than  that 
But,  while  it  is  necessary  to  show  only  pe- 
cuniary loss  in  the  case  of  a  husband,  wife, 
children,  or  parents,  yet  In  the  case  of  one 
who  is  not  In  the  above  category,  dependency 
must  also  be  shown  and  be  proved  like  any 
other  fact  Dooley  v.  Seaboard  Air  I4ne 
Railway  Co.,  163  N.  0. 454,  79  S.  E.  970;  Col- 
lins V.  Penn.  Ry.  Co.,  163  App.  Div.  452,  148 
N.  T.  Supp.  777;  Michigan  Central  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  68,  33  Sup.  Ct  192, 
67  L.  Ed.  417,  Ann.  Gas.  19140,  176;  Amerw 
lean  R.  Co.  V.  Dldrlcksen,  227  U.  S.  146.  14», 
33  Sup.  Ot  224,  57  h.  Ed.  456;  Gulf,  etc.,  R. 
Co.  V.  McQlnnis,  228  U.  S.  173,  33  Sup.  Ot 
426,  57  L.  Ed.  786;  Moffett  v.  Baltimore  A 
Ohio  K.  Co.,  222  Fed.  39,  43,  136  O.  0.ji£ 
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607;  McOouUough  t.  Chicago,  etc.,  b.  Co., 
160  Iowa,  624,  142  N.  W.  67,  47  L.  R.  A.  (N. 
8.)  23.  An  occasional  gift  or  contribution 
does  not  create  dependency.  Bortle  v.  North- 
ern Padflc  Uy.,  60  Wash.  552,  111  Pac.  788, 
Ann.  Cas.  1912B,  Tdl ;  Hodnett  t.  Boston  & 
Albany  R.  Co.,  156  Mass.  86,  30  N.  E.  224. 

[8]  It  may  also  be  observed  that,  had  de- 
pendency been  proved,  the  trial  court's  rul- 
ing that  11,500  was  excessive  should  not  be 
disturbed.  The  verdict  must  be  based  upon 
the  probable  pecuniary  loss  the  beneficiary 
has  sustained  in  the  death.  Authorities 
supra.  The  jury  must  have  a  reasonable 
basis  of  facts  upon  which  to  compute  the 
damage,  and  ,lt  is  the  duty  of  plaintiff  to 
supply  those  facts.  Now  the  most  that  can 
be  gathered  from  the  testimony  is  that  de- 
ceased contributed  $37  to  Mrs.  Sanchez 
throughout  the  past.  Even  if  It  should  be 
assumed  that  he  gave  this  in  one  year  and 
the  amount  should  be  taken  as  a  basis  for 
succeeding  years,  It  would  take  nearly  twice 
?37  per  year  to  make  the  present  value  of 
the  yearly  payments,  anticipated  during  the 
life  expectancy  of  Mrs.  Sanchez,  equal  $1,- 
800.  And  it  is  only  the  present  value  there- 
of that  plaintiff  would  be  entitled  to  recover 
if  she  were  dependent  upon  the  deceased. 
Chesapeake,  etc.,  R.  Oo.  v.  Gainey,  241  U.  S. 
494,  36  Sup.  Ct.  633,  60  D.  Ed.  1124. 

It  cannot  be  said,  therefore,  that  the  court 
erred  In  thinking  $1,500  was  excessive. 

For  these  reasons,  the  judgment  is  affirm- 
ed, and  the  cause  remanded  for  the  new  trial 
awarded  by  the  trial  court.    All  concur. 


GREER    T.    STTPREME    TRIBE    OP    BEN 
HCR.     (No.  1789.) 

(Springfi«ld  Court  of  Appeals.     Missouri.  Dec. 
16,  1916.) 

1.  Insurance  ^=•787  —  Beneficial  Insub- 
ance— fokfeiture  —  mubdeb  by  benefi- 
CIARY. 

Tlie  by-law  of  a  -fraternal  beneficial  asso- 
ciation, providing  that  if  death  of  a  member  be 
caused  by  his  beneficiary  the  certificate  shall  be 
forfeite<l  to  the  society,  and  shall  not  be  paid 
to  the  beneficiary,  or  to  the  heirs,  assijrns,  or 
personal  representatives  of  the  member,  and  one 
providing  that  no  benefit  shall  be  paid  on  the 
death  of  a  member  killed  by  any  of  the  bene- 
ficiaries, ajppb'  where  the  named  benefi- 
ciary murders  the  member,  though  then  com- 
mitting suicide  and  dying  before  the  member, 
notwithstanding  a  by-law  providing  that  if  the 
designated  beneficiary  dies  before  the  member, 
and  the  member  makes  no  disposition  of  the 
certificate,  it  shall  be  paid  to  the  member's  rep- 
resentatives. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent. 
Dig.  9S  1955,  1957-1959;    Dec.  Dig.  ©=>787.] 

2.  Insikance  <s=)787— Beneficial  Associa- 
tion—FoBrEiTURE—"BENEFiciAKY." 

In  an  insurance  policy  containing  provi- 
sions forfeiting  the  same  absolutely  in  case  the 
death  of  the  insured  is  caused  by  the  benefi- 
ciary, the  term  "beneficiary"  means  the_  per- 
son who  is  desiinated  such  directly  or  indirect- 
ly by  the  policy,  and  is  not  limited  to  sach 
persons  who  survive  the  insured. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Cent. 


Dig.  (9  19SB,  1957-1959;  Dm.  Dig.  «s>78T.  For  other 
deSnltloDB,  see  Words  and  Phrases,  First  and  Sec- 
ond Series,  Beneficiary.] 

3.  Insurance  <S=>787— Beneficial  Associa- 
tion—By-laws. 
Provisions  in  the  by-laws  of  benefit  socie- 
ties, providing  for  absolute  forfeiture  in  case 
the  death  of  the  member  is  cau.sed  by  the  bene- 
ficiary, are  not  in  conflict  with  another  provi- 
sion of  the  by-laws  dealing  with  policies  which 
survive  the  member's  death,  and  providing  who 
shall  receive  the  benefits  in  case  of  the  prior 
death  of  the  named  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent. 
Dig.  s;  19-55.  19ST-1959;    Dec.  Dig.  «=>7g7.] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  P.  Foard,  Judge. 

Action  by  A.  W.  Greer,  administrator  of 
Mabel  S.  Atkins,  deceased,  against  the  Su- 
preme Tribe  of  Ben  Hur,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed*. 

Sheppard  &  Sheppard,  of  Poplar  Bluff,  and 
C.  E  Pope  and  H.  F.  Driemeyer,  both  of 
East  St.  Louis,  111.,  for  appellant.  L.  M.  Hen- 
son,  of  Poplar  Bluff,  for  respondent. 

STUBGIS,  J.  This  case  was  tried  on  an 
agreed  statement  of  facts,  so  that  whatever 
is  here  stated  as  to  the  facts  should  be  under- 
stood as  being  undisputed.  We  also  desire 
to  commend  the  attorneys  for  thus  eliminat- 
ing useless  controversy  over  imimportant 
matters  and  c^onceding  the  facts  which  both 
parties  knew  to  be  true  and  thereby  present- 
ing the  real  issue  in  a  concise  and  clear-cut 
manner. 

The  defendant  is  a  fraternal  beneficial  as- 
sociation on  the  lodge  system  with  ritualistic 
work.  Its  home  office  is  in  Indiana,  and  it 
complied  with  the  laws  of  this  state  author- 
izing it  to  do  business  here.  This  suit  is  on 
one  of  its  policies  of  insurance,  or  more  prop- 
erly benefit  certificates,  duly  and  regularly 
issued  on  the  life  of  Mabel  S.  Atkins  by 
her  maiden  name,  she  then  being  unmarried, 
Mabel  S.  Hall,  who  continued  to  he  until 
her  death  a  member  in  good  standing  of  a 
local  lodge  of  this  order  in  Butler  county. 
The  policy  or  certificate  was  is.sued  March 
31,  1911,  and  named  certain  relatives  of  the 
insured  as  beneficiaries.  After  her  marriage 
to  William  Atkins,  the  Insured,  on  February 
25, 1913,  proiierly  designated  him  as  the  bene- 
ficiary, as  the  policy  and  laws  of  the  order 
permitted  her  to  do.  After  the  death  of 
Mabel  S.  Atkins  in  good  standing  and  all 
dues  fully  paid,  on  April  23,  1915,  due  and 
proper  proof  of  her  death  was  made  and 
accepted  by  defendant.  Her  said  husband 
and  beneficiary  being  then  also  dead,  under 
circumstances  we  shall  presently  state,  the 
plaintiff  was  duly  appointed  administrator 
of  the  insured's  estate.  This  administrator 
is  suing  for  the  benefit  of  the  heirs  of  the 
Insured,  her  brothers  and  a  niece,  and  de- 
fendant concedes  that  if  it  is  liable  plaintiff 
shall  recover.  The  case  was  submitted  to 
the  court  as  a  Jury  on  the  agreed  facts,  auti 
judgment  was  rendered  for  plaintiff,  for  $1,- 
000,  the  amount  of  the  policy. 
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The  only  defense  which  Is  made  grows  out 
of  the  provisions  of  the  by-laws  of  this  de- 
fendant order,  which  are  made  part  of  the 
policy  contract,  and  the  fact  that  the  death 
of  the  Insured  was  caused  by  the  named  bene- 
ficiary In  the  policy.  The  agreed  facts  are 
that  on  the  23d  day  of  April,  1915,  Wllllam_ 
Atkins,  the  husband  of  the  said  Mabel  S.' 
Atkins,  and  who  had  heretofore  been  desig- 
nated as  the  beneflciary  In  said  beneficial 
certificate,  assnulted  his  said  wife,  Mabel 
S.  Atkins,  and  inflicted  injuries  upon  her,  as 
a  result  of  which  she  died ;  that,  immedlate- 
1.7  after  committing  the  assault  upon  bis  said 
wife,  the  said  William  Atkins  cut  his  throat 
with  a  razor  or  other  sharp  Instrument,  and 
as  a  result  thereof  he  died  20  minutes  be- 
fore the  time  of  the  death  of  bis  said  wife, 
Mabel  S.  Atkins;  that  no  beneficiary  other 
than  the  said  William  S.  Atkins  was  named 
by  the  said  Mabel  S.  Atkins  prior  to  her 
death;  and  that  at  the  time  of  her  .death 
she  left  surviving  her  certain  named  brothers 
and  a  niece,  being  the  daughter  of  a  deceased 
sister,  asAd  brothers  and  niece  being  her 
only  heirs  at  law. 

The  provisions  of  the  policy  and  by-laws 
forming  part  thereof  which  defendant  claims 
bar  any  recovery  on  this  policy  are  as  fol- 
lows: 

"Wken  Intervtt  It  Forfeited.  Section  111. 
Should  a  member  die  by  reason  of,  or  as  a  re- 
sult  of.  his  unlawful  act,  his  certificate  of  bene- 
ficial membership  is  not  only  void  as  set  forth 
in  these  laws,  but  the  benefits  thereto  nre  for- 
feited to  the  Supreme  Tribe  of  Ben  Hur.  If 
the  death  of  a  beneficial  member  be  caused  or 
procured  ij/  his  beneficiary  or  beneficiaries,  or 
any  of  them.  then,  and  in  that  event,  the 
■imnnnt  payable  under  the  terms  of  his  bene- 
ficial certificate  ihall  ie  forfeited  to  the  »o- 
cietg,  and  shall  become  a  part  of  the  benefit 
fund  in  the  clnss  in  which  he  holds  his  member- 
ship in  the  society  for  the  use  of  its  surviviuR 
members,  and  $hall  not  be  paid  to  the  benefi- 
etary  or  beneficiaries,  or  his  or  their  heirs,  as- 
signs, or  personal  representatives  or  to  the  heirs, 
i««iyn«,  or  personal  representatives  of  such 
icneficial  member."     (Italics  ours.) 

'•^^emler^hip—When  Void.  Section  101.  No 
benefit  sliall  be  paid  on  account  of  the  death  of 
a  member,  which  death  occurred  •  •  •  (5) 
or  on  account  of.  or  in  consequence  of,  or  as  a 
result  of,  the  violation  of  any  ordinance  of  any 
city  or  town,  or  of  any  law,  either  civil  or  crim- 
inal, of  any  state,  territory,  province  or  coun- 
try in  whifh  such  member  may  be,  which  viola- 
tion of  ordinance  or  law  is  the  proximate  cause 
of  such  death  or  disability,  or  if  the  death  or 
disability  follows  such  violation  of  any  ordl- 
nanee  or  law,  and  would  not  have  occurred  ex- 
cept for  the  violation  of  such  ordinance  or  law, 
or  if  Icilted  by  any  of  the  beneficiaries ;  (C)  or 
if  he  shall  die  by  his  own  hand,  whether  sane 
or  insane,  whether  voluntarily  or  involuntarily, 
at  the  time,  except  when  the  insanity  of  such 
meml)er  shall,  prior  thereto,  have  been  judicial- 
ly determined  by  the  proper  court" 

The  plaintiff,  as  justifying  a  recovery,  In- 
vokes the  following  provision  of  the  by-lnws: 

"Death  or  Divorce  of  Beneficiaries.  Section 
121.  In  the  event  of  the  death  of  a  designated 
beneficiary,  prior  to  the  death  of  the  memlirr, 
and  the  member  dies  without  having  made  dis- 
position of  said  portion  or  all  of  his  certificate, 
the  same  shall  be  paid  to  the  legal  representa- 
th-e  of  said  deceased  member  for  the  use  and 
benefit  of  the  deceased  member's  heirs,  if  any 


survive.  In  the  event  of  the  death  of  all  the 
beneficiaries  named  in  the  certificate,  and  no 
person  or  persons  shall  be  found  entitled  to  re- 
ceive the  same  by  the  laws,  rules  and  reculations 
of  the  Order,  then  the  benefit  payable  under  said 
certificate  shall  revert  to  the  benefit  fund  of  the 
Supreme  Tribe,  in  the  dass  to  which  the  mem- 
ber belonged.  If  the  beneficiary  or  beneficia- 
ries designated  in  any  certificate  shall  not  be  en- 
titled to  receive  the  same,  the  benefit  shall  re- 
vert in  case  of  death  to  the  benefit  fund  for  the 
benefit  and  use  of  all  the  surviving  members  of 
the  class  in  which  the  deceased  member  belong- 
ed. In  the  event  of  the  divorce  of  a  beneficial 
member,"  etc.    (Italics  ours.) 

[1-3]  The  plaintiff  contends  that  the  above 
policy  provisions  are  somewhat  conflicting,  or 
at  least  ambiguous,  and  should  be  construed 
most  favorably  to  uphold  the  contract  and 
against  a  forfeiture.  1  Bacon,  Beneflt  Soci- 
eties, SS  178  and  179 ;  4  R.  O.  L.  p.  926.  The 
contention  Is  that  William  Atkins,  who  Is 
named  benefldary  In  the  policy  and  who  kill- 
ed his  wife,  the  Insured  or  beneficial  member, 
never  In  fact  became  the  beneficiary  under 
the  poUcy,  since  he  died  first  by  20  minutes; 
that  he  was  only  a  contingent  beneficiary 
when  he  inflicted  the  mortal  blow;  that, 
when  the  Insured  died,  the  named  beneficiary 
being  also  dead,  her  heirs,  the  real  plaintiffs 
here,  became,  under  the  policy  contract,  the 
beneficiaries;  and  that  they  did  not  cause 
her  death.  As  a  corollary  to  this,  plaintiff 
says  that  the  by-laws,  section  111,  supra, 
providing  for  the  forfeiture  of  the  policy  in 
case  the  insured's  death  is  caused  by  the 
l)eneflciary,  applies  only  when  the  designated 
beneficiary  survives  the  insured  member  and 
thereby  becomes  a  beneflciary  In  fact  This, 
is  certainly  a  very  sharp  and  technical  con- 
struction of  this  by-law,  and,  if  followed  to 
its  necessary  conclusion,  a  beneficial  member 
can  never  be  killed  by  one  who  Is  more  than 
a  contingent  beneflciary  when  the  mortal  blow 
is  inflicted;  for,  perchance,  lightning  or  some 
such  quick  agency  might  end  the  life  of  the 
slayer  before  that  of  his  victim.  Using 
the  lllustrution  suggested  by  plaiutlfl  that  a 
boy  is  never  his  father's  heir  until  after  the 
father's  death,  so  the  beneficiary,  as  or  being 
such,  never  kills  the  member  because  he  Is 
not  a  beneflciary  until  after  the  killing  Is 
over.  This  reminds  us  of  the  reasoning 
adopted  by  the  builder  of  the  "One  Boss 
Shay,"  q.  v. 

It  seems  to  us,  however,  that  there  is  no 
conflict  in  the  provisions  above  mentioned,  as 
they  were  written  for  different  purposes  and 
accomplish  different  objects.  The  provisions 
of  section  121,  as  the  title  indicates,  relate 
to  live  policies — ^policies  which  are  valid  ob- 
ligations after  the  Insured's  death  and  are 
matured  by  such  death — and  provide  who 
shall  be  entitled  to  the  beueflts  of  such 
policy  in  case  of  the  prior  death  or  divorce 
of  the  named  beneflciary.  The  provisions  of 
section  111,  supra  (and  also  section  lUl),  of 
the  by-laws,  as  the  title  indicates,  relate  to 
a  totally  different  subject,  to  wit,  the  for- 
feiture of  iK)Ucies  and  the  acts  and  condi- 
tions which  malce  same  void  and  have  to  do 
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with  dead  policies  Incapable  of  enforcement 
by  any  one.  There  are  a  number  of  acts 
there  specified  as  forfeiting  the  policy  and 
making  it  void  (In  addition  to  the  common 
one  of  nonpayment  of  dues  and  assessments), 
such  as  suicide,  sane  or  Insane;  death 
caused  by  violation  of  law ;  death  from  par- 
ticipating in  a  mob  or  riot;  intemperate  use 
of  Intoxicants,  morphine,  etc.  Among  these 
acts  rendering  the  policy  void  and  discharging 
the  defendant  from  any  liability  to  any  one 
by  reason  thereof  Is  that  of  the  death  of  the 
insured  caused  by  the  beneficiary.  The  by- 
law in  the  most  positive  terms  provides  that, 
it  the  death  is  caused  or  produced  by  the 
beneficiary,  the  amount  otherwise  payable 
shall  be  forfeited  to  the  society  and  become 
a  part  of  its  funds  for  the  use  of  the  oth- 
er members;  and  to  avoid  any  possible 
misunderstanding  further  specify  that  such 
amount  shall  not  be  paid  to  the  beneficiary 
or  his  heirs,  or  to  the  heirs,  assigns,  or  per- 
sonal representative  of  such  beneficial  mem- 
ber, the  very  persona  who  are  now  claiming. 

Suppose  the  beneficial  member  and  her  guil- 
ty husband  in  the  present  case  bad  left  chil- 
dren: Then  they,  under  the  provision  invok- 
ed by  plaintiff  If  It  alone  Is  to  prevail,  being 
the  insured's  heirs,  would  be  entitled  to  the 
Insurance,  though  they  are  also  the  heirs  of 
the  offending  beneficiary  and  would  profit  by 
hig  wrong.  This  would  clearly  subvert  the 
purpose  of  the  policy  provision,  "to  remove 
the  temptation  of  anxious  expectants  to  bring 
about  premature  death  of  the  Insured,"  for 
it  is  w^  known  that  a  person  will  do  for 
the  benefit  of  hiB  children  even  more  than 
for  tiimseU. 

We  are  not  particularly  concerned  with  the 
wisdmn  of  tills  policy  provision,  and  to  our 
minds  its  purpose  might  as  well  or  better  be 
accomplished  by  prohibiting  the  offending 
beneficiary,  and  perhaps  those  claiming  un- 
der him,  from  profiting  by  his  wrong;  but 
that  is  no  reason  why  the  contract  snould 
not  be  enforced  as  written  unless  such  provi- 
sion is  against  public  policy.  We  might  also 
think,  as  have  many  other  courts,  that  a 
similar  provision  against  suicide  is  best  sub- 
served by  limiting  it  to  conscious  and  inten- 
tional suicide  and  excluding  suicide  by  one 
Insane.  Mutual  Life  Ins.  Co.  y.  Terry,  15  Wall. 
580,  21 L.  Ed.  236 ;  2  Bacon,  Benefit  Societies, 
i  834 ;  Penfold  t.  Universal  Life  Ins.  C!o.,  85 
N.  Y.  817,  80  Am.  Bep.  660.  But  when  the 
policy  plainly  says  that  suicide,  sane  or  in- 
sane, renders  the  policy  void,  the  courts  will 
enforce  it  2  Bacon,  Benefit  Societies,  f  336. 
The  Supreme  Cburt  of  Indiana,  speaking  of 
the  same  question,  said: 

"While  forfeitures  are  never  favored,  yet.  If, 
upon  a  reasonable  construction,  it  appears  that 
the  parties  contracted  for  a  forfeiture  upon  cer- 
tain conditions,  it  only  remains  for  the  courts 
to  enforce  the  contract  as  the  parties  have 
made  it.  It  is  neither  unlawful  nor  against 
public  policy  for  a  contract  of  life  insurance  to 
gtipolate  that  upon  certain  conditions  or  con- 
tingencies the  policy  should  become  void." 
Northwestern  Life  Ins.  Co.  v.  Hazelett,  105 
Ind.  212,  215,  4  N.  E.  582,  584  (65  Am.  Rep. 


192);  Douglas  v.  Life  Ins.  Ca,  88  N.  T.  492; 
14  R.  O.  I*  pp.  928-831. 

There  can  be  no  doubt,  we  think,  that, 
when  a  policy  contains  a  provision  design- 
ed to  remove  a  temptation  of  the  beneficiary 
to  prematurely  end  the  Insured's  life,  it  means 
the  beneficiary  who  is,  on  tiie  face  of  the 
policy,  named  or  made  such  directly  or  in- 
directly. The  case  of  Grand  Circle  Women 
of  Woodcraft  v.  Ransch,  24  Colo.  App.  304, 
184  Pac.  141,  Is  the  only  case  similar  to  this 
one  which  we  are  able  to  find,  and  it  fuUy 
sustains  our  position  that  this  policy,  under 
the  facts,  became  forfeited  and  void.  The 
policy  or  benefit  certificate  sued  on  in  that 
case  is  similar  to  this  one  and  contains  this 
provision: 

"If  the  member  to  whom  this  certificate  shall 
be  issued  shall  be  murdered  by  any  beneficiary 
named  herein,  •  ♦  •  or  should  any  bene- 
ficiary named  In  this  certificate,  •  •  • 
cause  the  death  of  such  member  directly  or  in- 
directly, intentionally  or  accidentally,  then  any 
benefits  which  such  beneficiary  might  otherwise 
have  received  *  *  *  shall  revert  to  the 
Grand  Circle." 

The  facts  there  were  that  the  named  bene- 
ficiary, while  Insane,  killed  bis  wife,  the  in- 
sured, and  then  committed  suicide.  It  was 
not  absolutely  shown  which  died  first,  and 
the  court  did  not  think  that  an  essential 
point,  though  the  court  said  of  the  evidence 
that: 

"It  seems  hardly  possible  that  the  beneficiary 
could  have  so  crushed  the  skull  of  the  insured 
that  her  brains  should  have  protriided  without 
causing  instant  death,  or  death  before  the  bene- 
ficiary could  have  taken  poison  and  suffered  the 
death  that  his  condition  would  seem  to  indi- 
cate." 

It  Will  be  noted  that  the  provision  of  the 
by-laws,  sustained  as  a  defense  in  that  case, 
is  not  as  strong  as  the  one  here,  since  It  does 
not  contain  the  express  provision  prohibiting 
payment  to  the  heirs  of  the  insured  in  case 
death  Is  caused  by  the  beneficiary,  though 
the  court  arrived  at  this  conclusion  from  the 
words  making  the  benefits  revert  to  the  in- 
surer. The  Judgment  appealed  from  In  that 
case  was  for  plaintiff,  and  the  Colorado  Court 
of  Appeals,  in  reversing  the  case,  said: 

"Feeling  that  we  must  uphold  the  conditions 
in  the  certificate  or  policy  or  make  a  new  con- 
tract for  the  parties,  and  believing  that  it  docs 
not  contravene  any  principle  of  sound  public 
policy,  the  judgment  should  be  and  is  hereby 
reversed,  with  an  instruction  to  the  trial  court 
to  dismiss  the  same,  with  costs." 

The  dissenting  opinion  in  that  case  Is  based 
only  on  the  proposition  that,  because  of  the 
use  of  the  word  "murder"  and  other  expres- 
sions indicating  that  the  policy  was  only  aim- 
ed at  the  wrongful  taking  of  the  life  of  the 
Insured  by  the  beceficlary,  it  would  not  ap- 
ply to  an  insane  beneficiary,  incapable  of 
committing  a  wrongful  act.  The  policy  provi- 
sions here,  however,  are  different  in  this  re- 
spect, and  there  is  no  such  claim  of  insanity. 

The  result  is  that  the  Judgment  Is  reversed. 

FARRINGTON,  J.,  concurs;  EOBEBT- 
SON,  P.  J.,  not  sitting. 
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STATE    ez    rd.    PEHRENBACH    et    al.    v. 

LOGAN  et  al.     (No.  1703.) 

(Springfield  Court  of  Appeals.    Missouri.     Not. 

20, 1816.    Behearing  Denied  Dec.  21.  1916.) 

(ByUdbtu  bv  the  Court.) 

1.  LncriATioN  OF  Actions  «=»43  —  Accbual 
or  AonoN. 

A  statute  of  Umitatloii  generally  begins  to 
run  only  when  the  cause  of  action  asserted  Ha- 
rmed to  the  person  asserting  it,  and  it  doesi 
not  accrue  in  the  legal  sense  until  it  comes  into 
being  and  the  parties  benefited  have  a  right  to 
assert  same  in  court 

[For  other  cases,  see  Umltatlon  of  Actions,  Cent, 
DCe.  H  a7-219:    D«l  Dig.  «=943.] 

2.  LDfriATioN  OF  Actions  ®b»43  —  Acobual 
OF  Action. 

A  right  of  action  accrues  whenerer  such  a 
breach  of  duty  has  accrued,  or  such  a  wrong 
has  been  sustained,  as  will  give  a  right  to  then 
bring  and  sustain  a  suit. 

[For  other  eases,  see  Limitation  of  Actions,  Cent 
Dig.  il  m-2ia;    Dec.  Dig.  «=>43.1 

3.  Limitation  of  Actions  ®=>43  —  Accbuai. 
OF  Action. 

A  statute  of  limitation  will  be  so  construed 
as  not  to  bar  an  action  until  the  statutory 
period  has  elapsed  after  the  cause  of  action  has 
come  into  substantial  being  and  the  party  assert- 
ing; it  has  a  right  to  sue  thereon  (citing  section 
1887,  Rev.  St  1009). 

[Fbr  other  cases,  see  limitation  of  Actions,  Cent 
Dig.  H  a7-ZU;    Dec.  Dig.  «=s>43.] 

4.  LlXTTATION  OF  ACTIONS  «=S>i57(l)— ACCBCAL 

OF  AcnoN — ^Public  Officebs. 
There  is  a  distinction  between  breaches  of 
pablie  duty  and  breaches  of  private  duty  as 
applied  to  oublic  officers.  In  the  case  of  a  pub- 
lic duty,  although  indirectly  due  to  an  individ- 
ual, the  violation  gives  rise  to  a  right  of  action 
in  favor  of  the  individual  against  the  officer 
only  when  the  former  sustains  damages  as  a 
conse(^uence  thereof,  and  the  statute  runs  from 
that  tune,  not  from  the  ttme  when  the  duty-  is 
TioUted. 

[For  other  cases,  see  Limitation  of  Actions,  Cent 
Dig.  H  311.  SU,  116-320,  322  ;    Dec.  Dig.  ig=>E7(l).l 

5.  LndTATioN  OF  Actions  «=»57(1)— Accbtiai. 
OF  Action— PoBuo  OFnoKBS. 

Where  a  public  officer  commits  a  wrongful 
act,  not  directly  a^rainst  an  individual,  a  cause 
of  action  does  not  mstantly  exist  for  the  wrong, 
so  as  to  set  in  motion  the  statute  of  limitations. 
Where  an  officer's  wrongful  conduct  is  a  general 
vic^tion  of  official  duty,  as  distinguished  from 
a  wrong  directed  at  an  individual^  the  wrong 
does  not  complete  the  cause  of  action,  but  the 
subsequent  damage  aids,  or  rather  creates,  the 
cause  of  action  itself. 

[For  other  cases,  tee  Limitation  of  Actions,  Cent 
Dig.  H  tU,  312,  316-320,  322 ;    Dec.  Dig.  «=»67(1).] 

6.  Limitation  or  Actions  «=»57(1)— Accbuai, 
OF  Action— Official  Bond. 

Action  on  the  official  bond  of  a  county  re- 
corder for  breach  of  duty  in  entering  satisfaction 
of  a  trust  deed  without  production  of  the  note 
secured.  Plaintiff  did  not  acquire  an  interest 
in  the  land  until  more  than  three  years  after 
said  satisfaction  was  entered.  He  was  not 
barred  from  suing  on  the  recorder's  bond  by  the 
three-year  statute  of  limitation,  because  plain- 
tiff's right  did  not  accrue  until  after  acqulration 
of  an  interest  in  the  land,  and  the  statute  did 
not  begin  to  run  until  plaintiff's  riglit  accrued. 
[For  other  cases,  see  Limitation  ot  Actions,  Cent. 
Dig.  H  lU,  313,  316-810,  121;    Deo.  Dig.  «s>67(l).] 

^peal  from  Circuit  Court,  Jasper  County; 
David  E.  Blair,  Jndge. 

Action  by  the  State  of  Missouri,  on  the  re- 
lation of  William  Fehrenbach  and  others, 
against  Frank  B.  Logan  and  others.    From 


a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Wolfe  &  Burnett,  of  J<9Un,  for  appellants. 
Gray  ft  Gray,  of  Carthage,  tor  respondents. 

STURGIS,  J.  This  is  an  action  on  the 
official  bond  of  the  recorder  of  deeds  of  Jas- 
per county,  and  is  the  sequence  of  the  deci- 
sion of  this  court  in  Wllkins  t.  Fehrenbach, 
ISO  S.  W.  22.  We  held  in  that  case  that  a 
mortgage  or  deed  of  trust  did  not  lose  Its 
force  and  priority  as  a  lien  against  the  real 
estate  conveyed  by  reason  of  a  wrongful  re- 
lease of  the  same  on  the  margin  of  the  rec- 
ord by  one  not  owning  the  secured  note  and 
not  producing  and  having  such  note  canceled 
as  required  by  section  2844,  B.  S.  1909,  not- 
withstanding the  recorder  had  permitted  such 
release  to  be  made  and  had  certified  that  the 
secured  note  had  been  produced  and  canceled 
as  the  law  directs.  That  suit  was  against 
the  present  relators  as  owners  of  the  land, 
having  purchased  same  by  mesne  convey- 
ances from  the  malwr  of  the  deed  of  trust 
wrongfully  released,  and  resulted  in  a  Judg- 
ment canceling  the  release  and  foreclosing 
the  deed  of  trust  The  opinion  in  that  case 
conceded  that  defendants,  relators  here,  pur- 
chased said  land  in  good  faith  believing  same 
to  be  clear  of  said  incambrance,  which  belief 
was  induced  by  the  wrongful  and  void  re- 
lease and  oertlflcate  ot  the  recorder.  The 
present  cause  of  actltm  la  predicated  on  the 
wrongful  acts  of  the  recorder  In  maldng  such 
release. 

A  demurrer  was  sustained  to  relaton^ 
petiUon  on  the  ground  that  on  the  facts  stat- 
ed the  relators'  cause  of  action  is  barred  by 
the  statute  of  limitations  of  three  years  con- 
tained in  section  1800,  R.  S.  1909.  It  wiU  be 
sufhcient  to  say  that  the  petition  alleges  that 
the  wrongful  marginal  release  and  certificate 
thereto  by  the  recorder  was  made  December 
31, 1910;  that  thereafter,  in  1913,  the  relators 
in  good  faith,  and  relying  on  the  fact  that 
the  records  showed  said  land  to  be  clear  and 
free  of  said  Incumbrance,  first  loaned  money 
on  said  land  to  the  then  record  owner,  and 
later,  in  March,  1914,  became  the  owners  of 
said  land  by  purchase  under  foreclosure  pro- 
ceedings and  deeds  duly  made  and  recorded; 
that,  after  unsuccessfully  defending  the  suit 
of  Willdns  V.  Fehrenbach,  supra,  both  in  the 
circuit  court  and  this  court,  whereby  said 
released  deed  of  trust  was  declared  a  vaUd 
lien  against  relators'  said  property,  the  re- 
lators were  compelled  to  and  did  discharge 
the  Hen  and  Judgment  In  the  amount  of  $1,- 
000,  to  their  damage  In  that  sum.  The  ofB- 
dal  bond  of  defendant  as  recorder,  set  forth 
In  the  petition,  is  conditioned  that  he  will 
faithfully  perform  the  duties  enjoined  by 
law  as  recorder,  and  the  breach  thereof  la 
set  forth  thus: 

"Plaintiffs  further  state  that  the  said  defend- 
ant I>ank  B.  Logan  has  failed  and  neglected 
to  perform  the  conditions  of  his  said  bond,  in 
thatbe  has  not  faithfully  performed  the  duties 
enjoined  on  him  by  law  as  such  recorder,  in 
this,  to  wit:   That  on  the  Slst  day  of  Decern- 
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ber,  1910,  the  said  Frank  B.  Logan  negligently, 

carelessly,  wrongfully,  and  against  and  in  con- 
travention of  the  statutes  of  the  state  of  Mis- 
souri in  such  oases  made  and  provided,  per- 
mitted and  allowed  one  Rose  McSnerry  to  satis- 
fy of  record  in  his  said  olHce  a  certain  deed  of 
trust  [describing  it]  for  the  purpose  of  secur- 
ing the  payment  of  a  certain  promissory  note 
in  said  deed  of  trust  described,  in  the  sum  of 
IKSOO,  which  said  deed  of  trust  bad  theretofore 
been  duly  and  legally  recorded  in  said  office, 
in  which  said  note  said  W.  F.  Shannon  was  the 
payee,  without  requiring  the  said  W.  F.  Shan- 
non or  the  said  Hose  McSherry,  or  any  one  for 
the  said  W.  F.  Shannon,  to  produce  and  cancel 
the  said  promissory  note  in  the  presence  of  him, 
the  said  recorder,  and  that  said  promissory 
note  was  not,  and  never  has  been,  so  produced 
nnd  canceled.  But  plaintiffs  state  that  said 
Frank  B.  I.<ogan,  as  said  recorder,  at  the  time 
of  permitting  toid  Rose  McSherry  to  enter  sat- 
isfaction of  said  deed  of  trust  on  the  record 
thereof  in  his  said  office,  as  aforesaid,  wrongful- 
ly and  falsely  caused  to  be  entered  thereon  the 
certificate  of  said  recorder  that  the  said  note 
described  in  the  said  deed  of  trust  was  produced 
And  canceled  in  the  presence  of  said  recorder." 

It  will  thus  be  seen  that  the  wrongful  re- 
lease of  this  deed  of  trust  on  which  relators 
rightfully  relied  In  purchasing  this  land  as 
showing  same  free  and  clear  of  this  incum- 
brance, and  which  they  were  afterwards  com- 
pelled to  pay,  was  made  more  than  three 
years  prior  to  such  purchase  and  almost  three 
years  before  relators  had  any  Interest  in  or 
'dealing  with  such  land.  This  suit  was 
brought,  however,  within  three  years  after  re- 
lators first  acquired  an  interest  in  said  land, 
and  within  a  few  months  after  they  were 
compelled  to  and  did  discharge  such  Incum- 
Irnnce. 

Defendants'  contention  Is  that,  since  this 
suit  was  not  Instituted  for  more  than  three 
years  after  the  wrongful  act  of  the  recorder 
was  committed,  the  same  Is  barred  by  the 
provisions  of  sections  1887  and  1890,  R.  S. 
1909,  as  follows: 

"Sec.  1887.  Civil  actions,  other  than  those 
(tor  the  recovery  of  real  property,  can  only  be 
commenced  within  the  periods  prescribed  in  the 
following  sections,  after  the  causes  of  action 
shall  have  accrued." 

"Sec.  1800.  Within  three  years:  First,  an 
action  against  a  sheriff,  coroner  or  other  officer, 
upon  a  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity  and  in  virtue  of  his  of- 
fice, or  by  the  omission  of  an  official  duty,  in- 
cluding the  nonpayment  of  money  collected 
upon   an    execution    or   otherwise." 

[1  ]  It  will  be  seen  that,  according  to  defend- 
ants' contention,  relators'  cause  of  action 
was  barred  before  .it  came  into  being;  for 
certainly  relators  never  had  any  cause  of  ac- 
tion prior  to  th.Hr  having  any  dealings  with 
or  Interest  In  this  land.  To  so  construe  the 
statute  is  violative  of  the  fundamental  rule 
applicable  to  tlie  construction  of  all  limita- 
tion statutes,  to  wit:  That  the  same  begins 
to  run  only  when  the  cause  of  action  assart- 
■ed  accrued  to  the  person  asserting  it,  and  it 
does  not  accrue  in  the  legal  sense  until  It 
comes  into  being  and  the  parties  benefited 
have  a  right  to  assert  same  in  court  25  Cyc. 
1067.  In  refuting  the  idea  that  the  statute 
of  limitations  could  run  against  one  before 


he  is  entitled  to  sue  thereon,  the  Supreme 
Court,  in  Dyer  y.  Brannook,  66  Mo.  391,  422 
(27  Am.  Rep.  359)  said: 

"If  the  statute  of  limitations  is  construed 
to  run  against  them  from  the  death  of  the 
mother,  it  operated  against  parties  who  had  no 
right  of  action,  and  who  would  have  been  tres- 
passers bad  they  undertaken  to  enter.  Indeed, 
upon  this  construction  of  our  statute,  had  the 
husband  lived  three  years  or  more  after  the 
death  of  hisi  wife,  the  title  of  the  heirs  would 
Be  totally  destroyed,  since  they  cannot  sue  dur- 
'  ing  the  continuance  of  the  particular  estate,  and 
before  its  termination  the  three  years  from  the 
death  of  the  mother  have  gone  by.  •  •  •  It 
is  generally  understood  that  the  statute  of  lim- 
itations does  not  run  against  any  one  who  has 
no  right  of  possession.  •  •  •  The  person 
barred  by  the  statute  is  one  whose  right  of  en- 
try has  accrued,  and  who  neglects  to  sue  dur- 
ing the  three  years  allowed  after  his  right  of 
action  accrues." 

In  Dyer  v.  Wittier,  89  Mo.  81, 14  S.  W.  518, 
58  Am.  Rep.  86,  the  court  reaffirms  this  doc- 
trine at  pages  90  and  95.  In  Campbell  v. 
Laclede  Gas  Co.,  84  Mo.  352,  378,  a  majority 
of  the  Supreme  Court  took  occasion  to  say 
that: 

"A  statute  which  deprives  a  married  woman 
of  her  property  for  failing  to  sue  for  it  in  2A 
years,  when  during  all  that  time  she  had  no 
right  to  the  possession,  and  could  not,  there- 
fore, maintain  an  action  for  such  possession,  is, 
in  my  judgment,  plainly  unconstitutional." 

[2]  In  Aachen  Ins.  CO.  v.  Slorton,  156  Fed. 
654,  84  C.  C.  A.  366,  15  L.  R.  A.  (N.  S.)  156, 13 
Ann.  Cas.  692,  the  court,  through  Justice 
Lurton,  said: 

"A  right  of  action  accrues  whenever  such  a 
breach  of  duty  *  ♦  *  has  occurred  or  such 
a  wrong  has  been  sustained  as  will  give  a  right 
to  then  bring  and  sustain  a  suit." 

13]  Many  decisions  will  be  found  asserting 
the  doctrine  that  any  statute  of  limitations 
win  be  so  construed  as  not  to  bar  an  action 
until  the  statutory  period  has  elapsed  after 
the  cause  of  action  has  come  into  substantial 
being  and  the  party  asserting  it  has  a  right 
to  sue  thereon. 

In  fact,  the  reading  of  the  statute  Itself, 
section  1887,  now  in  question,  so  assserts, 
since  it  says  that  civil  actions  not  for  the 
recovery  of  real  estate  can  be  commenced 
within  the  period  prescribed  in  the  follow- 
ing sections  "after  the  cause  of  action  shall 
have  accrued."  The  cause  of  action  here  did 
not  accrue — ^that  is,  come  into  being  ^^-ith 
some  one  capable  of  asserting  It  in  court — till 
within  three  years  before  this  suit  was 
filed. 

[4]  The  defect  with  defendants'  theory  and 
argument  is  that  they  assume  that  the 
wrongful  act  of  the  recorder  Is  synchronous 
I  with  the  injury  to  relators.  They  fall  to 
observe  the  w^ell-recoguized  distinction  be- 
tween actions  founded  on  direct  and  certain 
injury  following  some  wrongful  or"  neg- 
ligent act  and  those  based  on  conse- 
quential and  indirect  damage  flowing  from 
such  an  act.  19  Enc.  Law  (2d  Ed.)  200. 
This  distinction  Is  especially  applicable  In 
cases  arising  from  oflSclal  neglect  or  uilsfea- 
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stnce.    TboB  Wood  on  limltatioua,  t  178, 
states  tbe  law  thus: 

"Every  breach  of  duty  does  not  create  an 
indiridual  right  of  action;  and  the  distinction 
drawn  by  moralists  between  duties  of  perfect 
and  imperfect  obligation  may  be  observed  in 
duties  arising  from  tbe  law.  Thus  a  breach  of 
public  duty  may  not  inflict  any  direct  immediate 
wrong  on  an  individual ;  but  neither  his  right 
to  a  remedy  nor  his  liability  to  be  precluded  by 
time  from  its  prosecution  will  commence  till  he 
has  suffered  some  actual  inconvenience.  But  it 
is  otherwise  where  there  is  a  private  relation 
between  the  parties,  where  the  wrongdoing  of 
cme  at  once  creates  a  right  of  action  in  the 
other." 

In  25  Cyc.  1149,  we  find  this  statement: 
"On  the  other  hand,  a  distinction  has  been 
made  between  breaches  of  public  duty  and 
breaches  of  private  duty;  it  being  held  that  in 
the  case  of  public  duty,  although  indirectly  due 
to  an  individual,  the  violation  gives  rise  to  a 
right  of  action  in  favor  of  the  individual 
against  the  officer  only  when  the  former  sus- 
tains damage  as  a  consequence  thereof,  and 
that:  the  statute  runs  from  that  time,  not  from 
the  time  when  the  duty  U  violated." 

The  very  question  before  us  received  care- 
ful consideration  In  State,  to  Use  of  Cardln, 
V.  McClellan  et  al.,  113  Tenn.  616,  85  S.  W. 
267,  3  Ann.  Cas.  902,  a  suit  on  the  otllcial 
bond  of  the  register  of  deeds  for  failure  to 
correctly  record  a  deed,  and  we  quote  from 
that  case: 

"The  second  assignment  of  error  which  is  fil- 
ed in  behalf  of  defendant's  sureties  presents  a 
question  of  more  difficulty,  and  one  that  we 
have  no  case  deciding.  It  is  whether  the  cause 
of  action  of  one  who  is  injured  by  a  breach  of 
public  duty  by  a  public  officer  accrues  and  is 
complete  when  the  breach  or  wrong  is  done,  or 
when  the  consequential  injury  occurs.  *  *  • 
The  complainant  insist  that  the  failure  of  the 
raster  to  correctly  register  the  deed  was  a 
breach  of  a  duty  which  he  primarily  owed  to 
the  public,  and  that  he  was  not  injured,  and 
had  no  cause  of  action  therefor,  until  his  prop- 
erty was  levied  npon  and  sold  by  a  creditor  of 
his  vendor,  when  his  loss  was  sustained,  and 
bis  right  of  action  accrued  and  was  complete 
which  was  within  six  years  next  before  he  filed 
his  bill,  and  therefore  it  is  not  barred.  ♦  •  • 
Therefore  a  right  of  action  against  a  public 
officer  growing  out  of  a  breach  of  an  official 
duty  involving  individual  rights  is  not  complete 
and  does  not  accrue  until  the  happening  of  a 
consequential  injury  resulting  proximately 
from  the  breach.  •  •  ♦  The  action  not  ac- 
cruing and  being  complete  until  the  injury  to 
the  individual  occurs,  under  the  elementary 
principle  that  no  time  runs  to  the  plaintiff  un- 
til be  has  tbe  right  to  sue,  the  statute  of  lim- 
itati<«8  does  not  begin  to  run  until  that  time. 
If  tbe  rule  was  otherwise,  meritorious  actions 
might  be  barred  before  the  plaintiff  had  the 
right  to  bring  his  suit.  This  would  work  gross 
injustice.  It  would  be  a  denial  to  the  injured 
party  of  his  day  in  court.  •  •  •  It  would 
teem  like  a  mockery  of  justice  to  say  that  the 
law  required  him  to  sue  before  he  hart  any- 
thing to  sue  for.  The  cases  cited  by  appel- 
lant's counsel  to  the  effect  that  the  right  of  ac- 
tion for  breach  of  contract  accrues  nt  the  time 
of  the  breach  are  clearly  distinguishable  from 
an  action  for  official  negligence,  and  the  dis- 
tinction is  set  'forth  in  the  cases  from  which  we 
have  quoted." 

In  commenting  on  the  above  case.  Justice 
Lurton,  In  Aachen  Fire  Ins.  Co.  v.  Morton, 
156  Fed.  654,  84  O.  O.  A.  366,  15  Ia  R.  A.  (N. 
8.)  160,  13  Ann.  Gas.  692.  said: 


"That  was  an  action  ujKin  tbe  official  bond  of 
a  register  of  deeds,  etc.,  for  damages  resulting 
from  his  failure  to  correctly  register  a  deed 
placed  in  his  hands  for  that  piirpose  by  the 
plaintiff.  It  was  held  that  the  statute  of  limi- 
tations did  not  begin  to  run  until  the  plaintiff 
had  sustained  some  injury  in  consequence.  But 
this  was  placed  upon  the  well-recognized  dis- 
tinction between  the  liability  of  a  public  offi- 
cial for  a  breach  of  official  duty  and  the  right 
of  action  which  may  arise  between  persons  hav- 
ing only  private  relations  with  each  other  when 
there  has  been  a  breach  of  some  contract  or 
duty  which  one  personally  owes  to  the  other." 

Other  cases  holding  this  same  doctrine 
as  to  tbe  statute  of  limitations  in  actions 
based  on  misfeasance  of  a  public  officer  are 
People  V.  Cramer,  15  Colo.  159,  25  Pac.  302 ; 
Steel  V.  Bryant,  49  Iowa,  116;  Bank  of 
Hartford  v.  Waterman,  26  Conn.  324 ;  Lee  v. 
Wood,  86  Ala.  169,  4  South.  693.  The  case  of 
State  ex  rel.  t.  QrlKzard,  117  N.  C.  105,  23  S. 
E.  93,  cited  by  defendant,  does  hold  a  con- 
trary doctrine,  but  we  agree  with  the  Su- 
preme Court  of  Tennessee  in  the  McClellan 
Case,  supra,  that  the  better  reasoning  and 
weight  of  authority  are  against  the  view  tak- 
en by  the  North  Carolina  court 

It  might  well  be  held,  as  Illustrating  the 
two  lines  of  cases  with  reference  to  the  time 
when  the  statute  ot  UmltatioDB  commences 
to  run,  that  bad  the  owner  of  tbe  deed  of 
trust  wrongfully  released  brought  an  action 
against  the  recorder  for  any  damage  to  ber, 
such  damage  would  be  direct  and  immediate, 
and  tbe  statute  of  limitations  would  com- 
mence to  run  when  the  wrongful  act  was 
committed  (State  v.  Walters,  31  Ind.  App. 
77,  66  N.  E.  182,  99  Am.  St.  Rep.  244 ;  McKay 
V.  Coolldge;  218  Mass.  65,  105  N.  E.  455,  52 
L.  R.  A.  [N.  8.]  701,  Ann.  Cas.  1916A,  888), 
but  as  to  relators  no  damage  was  then  done, 
and  none  yf&a  done  till  they  dealt  with  the 
property  on  tbe  false  showing  that  the  same 
was  free  and  clear  of  this  Incumbrance.  In 
the  McKay  Case,  supra,  which  was  a  suit  on 
the  official  bond  of  a  clerk,  tbe  court  dis- 
tinctly says  that  while  tbe  misconduct  of  the 
clerk  was  tbe  Initial  wrong — 
"that  violation  of  his  rights  was  personal  to 
the  plaintiff.  It  was  of  such  nature  that  the 
law  implied  a  damage,  even  though  in  fact  only 
nominal,  for  which  an  action  might  have  been 
brought  at  once.  The  duty  which  the  clerk  is 
alleged  to  have  violated  is  one  directly  and  in- 
stantly affecting  the  rights  of  the  plaintiff. 
*  •  •  Hence  it  is  not  necessary  to  discuss 
the  distinction  sometimes  suggested,  to  the  ef- 
fect that  a  public  officer  is  not  liablp  to  an  in- 
dividual for  breach  of  a  public  and  official  duty 
until  there  has  been  suffered  a  special  and  pe- 
.culiar  injury  not  common  to  the  general  public 
—a  proposition  which  finds  support  in"  the 
casM  above  dted. 

We  find  uo  case  In  this  state  holding  the 
contrary  of  these  views.  A  number  are  In 
line.  State  ex  rel.  v.  Tlttmann,  134  Mo.  1^, 
168,  35  S.  W.  579,  was  a  suit  on  a  curator's 
bond,  and  tbe  court  held  that,  where  the 
breach  of  the  bond  was  merely  formal  and 
no  damage  then  arose,  the  statute  of  limita- 
tions would  not  begin  to  run  until  the  time 
substantial  damages  occur.  The  principle 
involved  in  Lesem  t.  Neal,  53  Mo.  412,  Is 
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applicable  here.  That  was  aa  action  on  a 
sherifTs  bond  for  the  unauthorized  release 
of  attached  property,  and  there  was  a  plea 
of  the  statute  of  limitations,  the  questicm 
being  as  to  when  the  statute  began  to  run, 
whether  from  the  date  of  the  release  of  the 
property  or  from  the  date  of  final  Judgment 
in  the  attachment  ^it,  when  the  fact  of 
damage  was  ascertained.  The  court  held 
the  latter,  and  in  the  course  of  the  opinion 
uses  this  language: 

'•In  the  case  under  consideration,  at  the  time 
the  goods  were  released  by  the  defendant  from 
the  attachment,  no  right  of  action  could  accrue 
to  the  plaintiffs  to  sue  therefor,  even  if  the  re- 
lease was  wrongful.  Until  they  recovered  their 
judgment  in  the  attachment  suit,  tke^r  had  no 
right  to  sue ;  and,  in  fact,  a  right  of  action  might 
never  have  accrued  to  them  for  said  release." 

In  State  ex  rel.  v.  Finn,  98  Mo.  532,  641, 
11  S.  W.  994,  096  (14  Am.  St.  Rep.  654)  on  a 
similar  state  of  facts,  the  court  said: 

"Until  plaintiff  recover  its  judgment  in  the 
attachment  suit,  it  was  not  known  whether  or 
not  it  had  any  valid  demand  *  *  *  or  Iiad 
suffered  any  substantial  damage." 

[S]  The  case  most  relied  on  by  defendant  is 
that  of  State  ex  rel.  v.  Musick,  146  Mo.  App. 
83,  130  S.  W.  398,  B.  c,  165  Mo.  App.  214,  146 
S.  W.  1184,  a  suit  on  a  notary's  bond  for 
falsely  certifying  the  acknowledgment  of  a 
deed.  In  that  case  the  court  held  that  there 
is  no  statutory  provision  defining  or  fixing 
when  a  cause  of  action  accrues,  and  the  solu- 
tion of  that  question  must  be  by  recourse  to 
the  common  law.  The  statement  of  the  cause 
of  action  there  In  suit  shows  that,  by  reason 
of  this  false  acknowledgment,  which  plaintiff 
believed  to  be  genuine,. and  which  was  made 
for  that  purpose,  she  accepted  such  deed  to 
her  damage.  The  damage  was  therefore 
directly  in  consequence  of  the  false  acknowl- 
edgment and  contemporaneous  therewith. 
The  court  therefore  properly  held  that  the 
statute  began  to  run  with  the  doing  of  the 
wrong,  and  that,  as  there  was  no  active  con- 
cealment by  the  wrongdoer,  such  time  would 
not  be  postponed  until  after  the  dlacovery 
of  the  wrong.  To  the  same  effect  is  State  ex 
reL  T.  Stonestreet,  02  Mo.  App.  214,  and  we 
fully  indorse  what  is  there  said  at  pages  218 
and  219,  as  follows: 

"Where  there  is  no  cause  of  action  in  the 
plaintiff  until  the  damage  happens,  then  the 
statute  will  only  begin  to  run  from  the  date 
of  the  damage.  But  where  an  officer  commits  a 
wrongful  act  directly  against  an  individual, 
it  seems  to  be  clear  that  a  cause  of  action  then 
instantly  exists  for  the  wrong,  notwithstand- 
ing all  of  the  injury  has  not  yet  followed.  The 
cause  of  action  is  at  once  complete  when  the' 
act  directed  at  the  individual  is  committed. 
The  subsequent  damage  which  may  ■  follow  is 
but  additional  measure  of  the  injury.  •  •  » 
Where  an  officer's  wrongful  conduct  is  not  a 
mere  general  violation  of  official  duty,  but,  as 
before  stated.  Is  a  wrong  directed  at  an  in- 
dividual, the  wrong  as  such  is  complete  when 
committed  and  completes  a  cause  of  action; 
the  subsequent  damage  being  consequences  in 
DO  way  aiding  the  cause  of  action  itself,  though 
aggravating  and  measuring  the  injury." 

[•]  It  will  be  seen  that  the  court  carefully 
noted  the  line  of  demarcation  between  cases 


where  the  wrongful  act  of  the  public  officer 
is  directed  against  an  Individual  and  affects 
him  immediately  and  where  such  act  causes 
damage  only  indirectly  and  consequentially 
at  a  later  date.  There  is  no  doubt  but  that 
the  court  rendering  that  opinion  would  hold 
the  converse  of  what  la  there  said,  to  wit: 
That  where,  as  here,  a  public  officer  commits 
a  wrongful  act  not  directly  against  an  in- 
dividual, a  cause  of  acti(m  does  not  instantly 
exist  for  the  wrong ;  and  the  cause  of  action 
is  not  complete  when  the  act  not  directed  at 
the  Individual  is  committed;  and  where 
an  officer's  wrongful  conduct  is  a  general 
violation  of  official  duty  as  distinguislied 
from  a  wrong  directed  at  an  individual  the 
wrong  does  not  complete  the  cause  of  action, 
and  the  subsequent  damage  does  aid,  or  rath- 
er create,  the  cause  of  action  itself.  Schade 
V.  Gehner,  133  Mo.  262,  34  S.  W.  676,  and 
Rankin  y.  Schaeffer,  4  Mo.  App.  108,  did  not 
involve  wrongful  acts  of  a  public  officer,  -and 
merely  follow  tbe  general  rule  that  a  wrong- 
ful act  causing  damage  which  may  be  sued 
(or  at  the  time  sets  the  statute  in  motion, 
and  the  same  is  not  postponed  because  the 
amount  or  extent  of  tbe  damages  is  not  then 
ascertained  or  ascertainable. 

Our  conclusion  is  that  on  the  facts  stated 
relators'  cause  of  action  is  not  barred  by 
limitation,  and  the  Judgment  of  tbe  drcuit 
court  sustaining  the  demurrer  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


FARRINGTON,    J.,    concurs. 
SON,  P.  J.,  not  sitting. 


ROBESRT- 


AREL  V.  FIRST  NAT.  FIRE  INS.  CO. 
(Na  1752.) 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

20,  1016.     Rehearing  Denied 

Dec.  21,  1910.) 

L  Insobancb  «s»55.?(1)— FoBFKiruBE— Fboof 

OF    Loss— FAtSE    SWEABINO. 

In  an  action  on  a  fire  insurance  policy 
wbi:h  provided  that,  in  case  of  any  false  swear- 
ing by  the  insured  relating  to  the  insurance, 
either  before  or  after  a  loss,  the  policy  Bbould 
be  void,  where  there  was  evidence  that  insured 
made  a  Erworn  claim  for  the  full  value  of  a 
boiler  which  amounted  to  one-sixth  of  the 
amount  of  the  insurance,  and  be  himself  testi- 
fied that  the  boiler  was  not  injured  by  the  fire, 
but  was  included  because  it  was  a  loss  to  him 
on  account  of  the  loss  of  his  business,  and  that 
he  knew  when  he  made  the  claim  that  it  had 
not  been  damaged  by  the  fire,  there  ooold  be 
no  recovery  on  the  policy. 

[Bd.  Note.— For  other  casea,  see  Insurance,  Cent, 
Dig.  ii  1362-1386;    Dec.  Dig.  «=>65g(l).] 

2.  TBIAL  iS=»141— DlREOTlNQ  VEEDicnv-TEwnt- 

KONY  OF  Plaintiff. 
Where  plaintiff's  own  testimony,  which  ia 
uncontroverted,  shows  that  he  is  entitled   to 
no  relief,  the  trial  court  must  direct  a  verdict 
for  defendant. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent  Dig. 
!  336;    Dec.  Dig.  «=3lU.] 

Appeal  from  Circuit  Court,  Greene  County; 
Arch  A.  Johnson,  Judge. 

Action  by  N.  A.  Arel  against  the  First 
National  Fire  Insurance  Company.  From  an 
order  granting  plaintiff  a  new  trial  after  dl- 
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rectlon  of  a  veidict  for  defendant,  defuid- 
ant  appeals.  Remanded,  with  dlrectlono  to 
set  aside  the  order  and  reinstate  the  judg- 
ment for  defendant. 

John  Schmook,  of  Springfield,  and  HogBett 
k  Boyle,  of  Kansas  Olty,  for  appellant 
Walker  &  Mnsgrave  and  6.  6.  Lydy,  all  of 
Springfield,  for  respondent 

FAKRINGTON,  J.  [1]  Respondent,  Arel, 
brought  suit  to  collect  the  amount  of  Insur- 
ance named  In  a  fire  Insurance  policy  Issued 
by  the  defendant  on  the  machinery  and 
equipment  of  a  steam  laundry  in  Springfield. 
He  did  not  own  the  building  in  which  the 
laundry  was  operated.  The  poUcles  taken 
out  by  him,  one  with  the  defendant,  covered 
only  the  machinery  and  equipment  used  in 
the  laundry,  the  description  of  the  property 
Insured  as  set  forth  in  the  policy  being  as 
follows: 

"$1,550.00  on  laundry  machinery,  fiied  and 
movable,  and  its  spare  parts,  inclnding  boiler, 
engine,  smokestack,  wringers,  drying  room, 
ironing  machines,  starching  machines,  mangles, 
collar,  cnff  and  other  machines,  washing  ma- 
chines, shafting,  gearing,  palleys,  hangers, 
steam  and  water  pipes,  and  the  fittings  and  fix- 
tnres.  tools  of  trade,  tables,  shelving,  sewing 
machines,  razks  and  supplies,  office  furniture 
and  fixtures  and  supplies  as  are  usually  used 
in  steam  laundries,  all  while  contained  in  the 
two-story  brick  and  stone  building  and  its  ad- 
ditions adjoining  and  commuiicatms,  and  sit- 
oated  at  213  South  Market  street,  Springfield, 
Missonri. 

"$S0.00  on  soap,  starch,  paper,  twine,  and 
other  laundry  supplies  while  contained  in  the 
above-described  bmlding." 

A  number  of  defenses  were  set  up  in  the 
answer,  to  wit :  That  plaintiff  caused  the  in- 
sured property  to  be  set  afire;  fraud  in  the 
procurement  of  the  policy;  that  plaintiff  in 
the  proof  of  loss  made  after  the  fire  had 
intentionally,  willfully,  falsely  and  fraudu- 
lently overvalued  the  goods  and  property  lost 
and  damaged  by  the  fire  and  the  extent  of 
the  loss  by  said  fixe;  that  his  proof  of  loss 
contained  representations  as  to  articles 
which  were  lost  or  damaged  by  reason  of  the 
fire  when  in  fact  such  articles  so  claimed  by 
blm  as  lost  or  damaged  were  not  damaged 
at  all  by  said  fire;  and  that  the  plaintiff 
knew  when  he  made  up  his  proof  of  loss  that 
some  of  the  articles  which  he  claimed  were 
totally  destroyed  and  lost  by  the  fire  were 
in  fact  not  damaged  by  reason  of  the  fire  in 
any  particular. 

The  court  admitted  testimony  in  support  of 
the  defenses  much  of  which  need  not  be  de- 
tailed in  disposing  of  'the  case  under  the 
view  we  take. 

At  the  close  of  plaintifTs  evidence  in  chief 
the  trial  conrt  sustained  a  demurrer  to  the 
evidence  and  rendered  a  Judgment  In  favor 
of  the  defendant  so  far  as  plaintiff,  Arel,  was 
concerned.  The  Drovers'  Bank  of  Springfield 
was  a  party  plaintiff  below,  and  the  court 
Tendered  a  judgment  in  its  favor  on  account 
of  an  interest  the  bank  had  in  the  property 
insured  by  reason  of  a  chattel  mortgage,  but 
the  judgment  as  to  the  bank  la  not  Included 
in  this  api)eaL 


Plaintiff  filed  a  motion  for  a  new  trial 
which  the  court  sustained  for  the  reason  that 
the  court  concluded  it  had  erred  in  sustaining 
the  demurrer  to  plaintiff's  evidence.  It  is 
from  the  order  granting  plaintiff  a  new  trial 
that  defendant  has  appealed  to  this  court 

We  are  of  the  opinion  that  the  plaintiff's 
documentary  evidence  supported  by  his  own 
testimony  defeats  any  recovery  under  this 
policy,  and  we  will  refer  to  such  of  his  evi- 
dence as  is  vital  to  the  case. 

As  stated,  the  property  Insured  was  ma- 
chinery and  equipment  of  a  laundry  plant; 
plaintiff  not  owning  the  building  in  which  it 
was  operated.  The  clause  in  the  policy  cot« 
ering  the  property  covered  it  as  laundry 
machinery,  enumerating  the  various  articles 
making  up  such  a  plant  The  following 
clause  was  in  the  policy: 

"This  entire  policy  shall  be  void  if  the  insur- 
ed has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject 
thereof,  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein,  or  in  cote  of 
any  fraud  or  false  Hoearing  iy  the  intared  toucli' 
mff  any  matter  relating  to  thi*  insurance  or  the 
subject  thereof,  whether  before  or  after  a  lots." 

We  have  Italicized  that  portion  relied  <»i 
herein  as  a  defense. 

The  proof  of  loss  sworn  to  by  the  plaintiff 
and  filed  with  the  insurance  company  con- 
tained the  following  statement  with  reference 
to  the  loss  and  the  property  damaged: 

"The  actual  cash  value  of  each  specific  sub- 
ject thus  situated  and  described  by  the  afore- 
said policy  at  the  time  of  loss,  and  the  actual 
loss  and  damage  by  said  fire  to  the  same,  as 
shown  by  annexed  schedule,  and  for  whizh 
claim  is  hereby  made,  was  as  follows.    •    •    •  " 

Attached  to  this  and  made  a  part  thereof 
the  plaintiff  furnished  a  list  of  the  various 
articles  owned  by  him  and  covered  by  the 
policy.  Opposite  each  article  be  placed  the 
value  thereof.  The  first  item  appearing  on 
this  list  is: 
"One  40  H.  P.  boiler  with  injector 

and  appurtenances $750.00." 

There  was  much  testimony  by  the  wit- 
nesses as  to  the  extent  of  the  loss  and  the 
value  of  the  property.  However,  not  one 
testified  that  there  was  any  damage  what- 
ever to  this  boiler,  for  the  reason  that  it 
was  in  a  part  of  the  building  that  was  not 
reached  by  the  fire.  After  the  fire  straw  and 
shavings  were  found  on  the  floor  around 
the  boiler  which  had  not  been  Ignited.  But 
the  plaintiff  after  a  long  examination  and 
cross-examination,  when  questioned  by  the 
.trial  judge,  testified  as  follows: 

"By  the  Court:  Q.  Mr.  Arel,  tell  the  court 
and  the  jury  what  effect  the  fire  had  on  the 
boiler  connected  with  your  place  of  business. 
A.  The  cause  of  the  fire  directly  wasn't  very 
great  on  the  boiler  as  far  as  the  fire  is  con- 
cerned. That's  what  you  want  to  know,  isn't 
it?  Q.  What  was  it?  What  did  it  consist  of, 
if  anything?     A.  Well,  I  don't  know  whether 

fou  would  allow  me  to  state  what  I  want,  but 
have  answered  that  as  far  as  the  fire  is  con- 
cerned it  didn't  damage  the  boiler  anything  to 
speak  of,  but  it  was  the  fire  put  me  out  of 
business.  Q.  The  boiler  was  as  good  after  the 
fire  as  it  was  the  day  before?  A.  It  was.  I 
would  say  it  was  worth  as  much  for  running 
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purposes,  for  running  tbere,  but  X  Tras  out  of 
business  and  couldn't  run,  so  it  was  worthless 
to  me  on  account  of  the  fire.  Q.  And  the  loss 
to  the  boiler,  the  damage  to  the  boiler  was  oc- 
casioned or  you  calculated  that  on  the  basis 
that  your  laundry  couldn't  be  operated,  and  it 
was  worthless  as  a  part  and  parcel  of  the 
laundry,  but  was  not  directly  injured  by.  the 
fire  itself?  Do  you  claim  It  was  injured  by  the 
water  and  smoxe?  A.  I  think  not.  Think  I 
testified  it  wasn't  There  was  no  fire  in  the 
boiler  room.  I  think  I  testified  to  that.  There 
was  some  straw  in  the  boiler  room  yet.  I 
think  I  testified  to  that. 

"By  Mr.  HoRsett:  Q.  Mr.  Arel,  you  knew 
the  facts  that  you  have  just  testified  to  here,  at 
the  time,  the  next  day  after  the  fire,  didn't 
you?  A.  Yes,  Mr.  Q.  Ton  learned  these  facts 
at  the  time?  A.  Yes,  sir.  Q.  You  knew  these 
facts  on  January  7,  1915,  when  you  swore  to 
the  proof  of  loss?    A.  Yes,  sir." 

It  will  be  seen  from  this  testimony  that 
the  plnintitr  himself  admitted  that  be  bad 
"represented  in  his  proof  of  loss  to  tbc  com- 
pony  that  there  had  been  a  total  loss  of  $750 
as  to  this  boiler  which  he  said  at  the  trial 
was  not  damaged  In  the  least  by  the  Are,  and 
which  be  knew  at  the  time  be  made  up  and 
swore  to  the  proof  of  loss  had  not  been  touch- 
ed by  the  fire.  It  will  be  noted  from  the  pro- 
vision In  the  policy  above  quoted  that  the 
policy  Is  void  in  case  of  any  fraud  or  false 
swearing  by  the  Insured  either  before  or 
after  the   loss. 

Plaintiff  In  his  testimony  admits  that  the 
sworn  proof  of  loss  was  false  as  to  the  claim- 
ed damage  to  this  boiler,  and  he  farther  ad- 
mits that  he  knew  at  the  time  he  made  the 
proof  of  loss  that  there  was  no  damage  to  the 
boiler. 

False  and  fraudulent  swearing  as  to  any 
matter  In  a  policy  avoids  the  entire  policy. 
Hall  V.  Western  Underwriters'  Ass'n,  106  Mo. 
App.  470,  81  S.  W.  227.  The  rule  as  declared 
in  that  case  Is  a  wholesome  one  for  the  reason 
that,  should  those  claiming  loss  under  Are 
Insurance  policies  be  permitted  to  make  state- 
ments In  proofs  of  loss  concerning  lost  or 
damaged  articles  which  they  know  were  not 
lost  or  damaged  at  all  by  the  Are  for  the  pur- 
pose of  getting  Insurance  to  which  they  were 
not  entitled,  and  be  permitted  to  collect  any- 
thing under  the  policy  In  the  face  of  a  policy 
provision  such  as  we  have  In  this  case.  It 
would  amount  to  a  travesty  on  Justice,  be  a 
denial  of  tlie  right  of  parties  to  make  their 
own  contracts,  and  furnish  an  Incentive  for 
wrongdoing.  See,  also,  Hamberg  v.  Insurance 
Co.,  68  Minn.  Xm,  71  N.  W.  388;  Fowler  v. 
Phoenix  Ins.  Co.,  35  Or.  559,  57  Pac.  421; 
Home  Insurance  Co.  v.  Connelly,  104  Tenn. 
93,  56  S.  W.  i528. 

The  following  cases,  where  false  or  frand- 
ulent  statements  had  been  made  deny  re- 
covery a;,'ainst  the  Insurance  companies:  Ko- 
vlnsky  v.  Northern  Assur.  Co.,  100  Me.  112, 
60  Atl.  1025 ;  Simon  Cloak  Co.  v.  JEtn&  Ins. 
Co.  (City  Ct.  N.  Y.)  141  N.  Y.  Supp.  553; 
Pottle  V.  Liverpool  &  London  &  Globe  Ins. 
Co.,  85  Atl.  10.5.S  1 ;  Claftln  v.  Insurance  Co., 


'Reported  to  full  In  the  Atlantic  Reporter:  re- 
ported as  a  memorandum  decision  without  opinion 
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110  U.  S.  81,  3  Sup.  Ct.  507,  28  L.  Ed.  76; 
Anlbal  v.  Insurance  Co.,  84  App.  Dlv.  634,  82 
N.  Y.  Supp.  600;  and  4  Cooloy's  Briefs  on 
the  Law  of  Insurance,  pp.  3423  and  3431. 

[2]  Where  plaintlfTs  own  statement  of  the 
facts,  which  is  nncontroverted,  shows  that  he 
Is  entitled  to  no  relief.  It  is  the  duty  of  the 
trial  court  to  direct  a  verdict  for  the  defend- 
ant. May  V.  Crawford,  150  Mo.  loc.  clt  527, 
51  S.  W.  693 ;  Gee  v.  Van  Natta-Lynds  Drug 
Co.,  105  Mo.  App.  27,  78  S.  W.  288 ;  Carter- 
Montgomerle  v.  Steele,  83  Mo.  Avp-  loc.  clt. 
215;  GUmore  t.  M.  B.  of  A.,  ISO  Mo.  Apii. 
445,  171  S.  W.  629 ;  Snyder  v.  Free,  114  Mo. 
loc.  cit.  376,  21  S.  W.  847. 

The  facts  of  this  case  must  be  distinguish- 
ed from  the  facts  appearing  In  those  cases 
wherein  there  Is  a  discrepancy  between  the 
amount  clulmed  In  the  proof  of  loss  and  the 
amount  found  by  the  Jury  at  the  trial  to  be 
due.  In  our  case  it  was  known  to  the  plain- 
tiff, and  he  testified  at  the  trial  that  he  knew, 
that  at  the  time  he  made  up  and  swore  to 
the  proof  of  loss  there  was  no  damage  what- 
ever by  fire  to  the  boiler. 

Respondent  cites  the  case  of  Walker  v. 
Pha?nlx  Ins.  Co.,  62  Mo.  App.  loc.  clt.  226, 
where  the  court  declares  the  rule  that  It  is 
not  Intended  by  the  policy  that  a  mistake  or 
an  unintentional  error  or  a  misstatement  of 
an  Immaterial  matter  In  the  affidavit  In  the 
proof  of  loss  sliould  avoid  the  iwUcy. 

The  facts  of  our  case,  by  the  plaintiff's 
own  testimony,  show  that  the  error  was 
Intentional  and  was  a  misstatement  of  a 
material  matter,  to  wit,  claiming  $760  loss 
where  there  had  been  no  loss,  or  a  sum  equal 
to  about  one-sixth  of  the  total  amount  of 
Insurance  carried. 

In  Sehulter  v.  Insurance  Co.,  62  Mo.  236, 
cited  by  respondent,  the  policy  provided  that 
It  .should  bc>  forfeited  If  the  assured  should  be 
guilty  of  fraud  and  false  swearing  in  making 
the  proof  of  loss  after  the  fire.  In  our  case 
the  policy  provides  for  forfeiture  In  case  of 
fraudulent  or  false  statements.  Neither  was 
the  statement  in  that  case,  like  the  one  at 
bar,  one  about  which  there  could  be  no  dif- 
ference of  opinion.  The  boiler  was  either  to- 
tally destroyed  or  damaged  by  flre  or  was  not. 
The  plaintiff  In  his  proof  of  li>ss  claimed  total 
loss;  while  In  his  testimony  at  the  trial  of 
the  case  he  admitted  that  there  w.as  no  dam- 
age or  loss  whatever  to  the  boiler  by  reason 
of  the  flre. 

Nor  is  the  case  of  Havens  v.  Gormanla  Flre 
Ins.  Co.,  123  Mo.  403,  27  S.  W.  718,  26  L.  R.  A. 
107,  45  Am.  St.  Rep.  570,  cited  by  respondent, 
applicable  here;  for  in  that  case  the  court 
found  that  the  amount  of  machinery  that 
was  not  In  the  burned  portion  of  the  mill 
was  n  mere  trifle  when  compared  with  the 
total  amount  actually  lost;  and  in  that  case 
there  was  no  question  of  a  false  statement 
in  the  proof  of  loss,  and  the  court  In  fact 
gave  credit  for  the  machinery  that  was  not 
damaged.    Our  case  turns  on  the  question  of 
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whether  the  plaintiff  knew  when  he  made  hl8 
sworn  proof  of  loss  that  there  was  contained 
therein  a  statement  of  fact  which  he  Icnew 
did  not  exist. 

The  action  of  the  trial  court  in  sustaining 
the  demurrer  to  the  evidence  and  entering  a 
Judgment  for  the  defendant  as  against  the 
plaintiff  was  entirely  proper,  and,  as  tlio 
uncontroverted  evidence  of  the  platntm 
Ehows  that  he  is  barred  from  a  recovery,  the 
action  of  the  trial  court  in  granting  his 
motion  for  a  new  trial  was  erroneous. 

It  results  that  the  cause  must  be  remanded, 
with  directions  to  the  circuit  court  to  set 
aside  Its  order  granting  plnlntUT  a  new  trial 
and  reinstate  the  judgment  heretofore  en- 
tered for    the   defendant. 

ROBERTSON,  P.  J.,  and  STTIRQia.  J.,  concur. 


ABEL  T.  6IRARD  FIRE  &  MARINE  INS. 
CO.    (No.  1753.) 

(Springfield  Court  of  Appeal*.    Missoori.    Not. 

20,  1916.    Rehearing  Denied 

Dec.  21,  1910.) 

Appeal  from  Circuit  Court,  Greene  County; 
Arch  A.  Johnson,  Judge. 

Action  by  N.  A.  Are!  against  the  Girard  Fire 
ft  Marine  Insurance  Company.  From  an  order 
granting  plaintiff  a  new  trial  after  direction 
of  a  verdict  for  defendant,  defendant  appeals. 
Ht^manded,  with  directions  to  set  aside  the  or- 
der and  reinstate  the  judgment  for  defendant- 
John  Schmook,  of  Springfield,  and  Hogsett 
&  Boyle,  of  Kansas  City,  for  appellant.  Walk- 
er &  Mnsgrave  and  G.  G.  Lydy,  all  of  Spring- 
field, for  respondent. 

FABRINGTON,  J.  This  is  a  companion  case 
to  that  of  Arel  v.  First  National  Fire  Insur- 
ance Company,  IM  S.  W.  78,  in  which  an  opin- 
ion has  this  day  been  handed  down.  The  same 
issues  were  presented  and  the  same  conten- 
tions made  in  this  mse  as  in  that,  so  that  tliis 
(ase  is  in  all  things  governed  by  that  opinion. 
F(rr  the  reasons  therein  stated,  this  cause  is 
remanded,  with  directions  to  the  drciiit  court 
to  Bet  aside  its  order  granting  plaintiff  a  new 
trial  and  reinstate  the  judgment  heretofore 
entered  for  the  defendant. 

ROBERTSON,  P.  J.,  and  STURQIS,  J.,  concur. 


Ex  parte  CROCKETT.    (No.  1KS87.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  27,  1016.    Rehearing  Denied 

Dec.  18,  1916.) 

1.  IIabbas  Cokpus  ®=>85(1)  —  Custody  of 
CinLD— Evidence. 

Evidence  in  habeas  corpus  proceeding  held  to 
show  that  the  child's  best  interests  would  not  be 
pr(rrooted  by  transferring  custody  to  father  from 
fcrandparents,  with  whom  she  had  lived  all  her 
lift',  and  to  whose  custody  the  father  had  for  a 
long  period  assented. 

(Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
I.:i«,  Cent  Dig.  fi  77,  78 ;  Dec.  Dig.  <E=>!So(l).] 

2.  Habeas  Corpus  C=s»85(l)  —  Custody  of 
Child— Ev  idkn  ce. 

While  it  is  the  universal  presumption  that, 
as  between  the  father  and  grandparents  of  an 
infant,  the  father  is  entitled  to  the  custody,  such 
presumption  should  not  be  indulged  to  override 
evidence  to  the  contrary. 

[Kd.  Note. — ^For  other  cases,  see  Habens  Cor- 
pns.  Cent.  Dig.  Sf  77,  78;   Dec.  Dig.  «=»8o(l).i 

Ellison,  P.  3.,  dissenting. 

180S.W.-6     . 


Original  proceeding  by  habeas  corpus  by 
George  R.  Crockett  to  secure  custody  of  hla 
daughter,  Lura  Marie  Crockett  On  excep- 
tions to  the  report  of  the  special  commission- 
er that  it  would  be  for  the  best  interests  of 
the  daughter  that  she  be  surrendered  by  the 
respondents,  her  grandparents.  Peremptory 
writ  denied,  and  infant  remanded  to  custody 
of  respondents. 

A'irgil  V.  Huff,  of  Marshall,  and  Williams  & 
Williams,  of  Boonville,  for  petitioner.  John  A. 
Kich  and  C.  P.  Storts,  both  of  Slater,  and  Dug- 
gins  &  Duggins,  of  Marshall,  for  respondents. 

JOHNSON,  J.  This  is  an  original  pro- 
ceeding by  habeas  corpus,  begun  July  2, 
1915,  by  George  R.  Crockett,  of  Marshall,  to 
secure  the  custody  of  his  Infant  daughter, 
Lura  Marie.  The  respondents  are  the  mater- 
nal grandparents  of  the  child,  who  has  been 
a  memt>er  of  their  family  since  her  birth, 
wtUch  occurred  at  respondents'  home  In  Sla- 
ter on  January  28,  1908.  The  pleadings  are 
voluminous,  and  recite  the  details  of  the 
controversy  with  particularity ;  but  the  par- 
ties concede  in  their  brief  and  argument  that 
the  principal  question  at  Issue  Is  whether 
the  true  welfare  of  the  child  will  be  pro- 
moted by  taking  her  from  her  grandpar- 
ents, to  whom  she  Is  strongly  attached,  and 
giving  her  to  her  father.  Our  special  com- 
missioner heard  and  reported  the  evidence, 
and  submitted  conclusions  of  fact  and  law, 
in  which  he  reached  the  final  conclusion  that 
the  petitioner  "is  a  fit  and  competent  per- 
son to  take  charge  of  bis  child,  and  that  no 
special  or  extraordinary  reason  has  been 
shown  by  respondents  why  he  should  not 
have  the  custody  and  control  of  her,  and 
that  It  would  be  for  her  best  interest  and 
welfare  that  she  l>e  surrendered  by  respond- 
ents." Exceptions  were  filed  to  the  report, 
and  the  case  was  argued  orally;  the  Inter- 
ested parties  tteing  present  at  the  argument. 
The  material  facts  of  the  case  are  as  fol- 
lows: 

The  petitioner  resided  in  Marshall,  where 
he  is  engaged  In  the  real  estate  business. 
He  is  successful  in  business,  belongs  to  one 
of  the  oldest  and  most  highly  respected  fam-' 
Hies  in  the  comnmnity,  and  is  a  young  mau 
of  high  character.  By  his  own  efforts  he  has 
accumulated  an  estate  of  more  than  $4,000, 
and  has  a  yearly  income  from  his  business 
of  $2,000.  There  is  no  question  of  his  ability 
to  support  and  rear  his  child  in  a  proper  and 
suitable  manner.  Ills  parents  live  at  Mar- 
shall, have  reared  three  children,  and  his  - 
father's  wealth  is  estimated  at  $40,000.  The 
petitioner  and  Myrtle,  the  only  daughter 
of  respondents,  were  married  at  respondents' 
home  in  Slater,  April  17,  1907,  and  the  young 
couple  made  their  home  in  Marshall,  where 
the  petitioner  was  engaged  In  the  grocery 
business.  They  purchased  and  furnished  a 
residence,  and  kept  house  until  the  Christmas 
holidays,  when  they  went  to  Slater  to  visiJt 
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respondents.  Tbe  young  wife  was  enceinte 
and  In  poor  health.  The  centre  were  well 
mated  and  happy,  the  relations  between  pe- 
titioner and  respondents  were  of  an  nnusu- 
ally  affectionate  character,  and  the  relations 
between  respondents  and  the  parents  of  the 
petitioner  were  moat  cordial. 

The  only  thing  that  cast  a  shadow  over 
the  happiness  of  the  family  was  the  condi- 
tion of  Myrtle's  health,  which  grew  worse 
during  the  holiday  visit,  and  became  so  se- 
rious that  she  could  not  return  to  her  home 
in  Marshall  After  the  birth  of  her  child, 
her  health  did  not  permanently  Improve, 
but  steadUy  grew  worse.  She  became  af- 
flicted with  tuberculosis,  and  died  at  St. 
Louis  September  21,  1909.  She  had  been 
taken  to  that  city  for  medical  treatment,  and 
the  expenses  of  her  last  sickness  and  burial 
were  great,  and  In  large  part  were  defrayed 
by  the  respondent  grandfather,  who  is  a  man 
of  large  means ;  his  wealth  being  estimated 
at  more  than  ^50,000.  He  had  loaned  the 
petitioner  $3,S00  to  pay  on  the  purchase  price 
of  the  i«^dence  In  Marshall,  and  voluntarily 
assumed  the  burden  of  sharing  the  expenses 
of  his  daughter's  last  sickness  and  burlaL 
There  is  no  suggestion  in  the  evidence  that 
the  petitioner,  whose  ready  money  was  ex- 
hausted, tried  to  shirk  any  duty  or  was  lack- 
ing In  devotion  to  his  wife.  The  conduct  of 
all  the  parties  was  exemplary  and  most  cred- 
itable. 

The  care  of  the  infant  daughter  from  its 
birth  devolved  upon  the  grandmother,  and 
the  incidental  burdens  were  unusually  oner- 
ous. The  child  was  prematurely  bom,  weigh- 
ed only  4%  pounds,  and  was  frail  and  del- 
icate. Before  Its  birth,  Myrtle  said  to  her 
mother: 

"Mamma,  in  case  I  don't  get  well,  I  want  yoa 
to  get  my  baby.  I  feel  that  in  your  years,  after 
you  have  raised  yours,  it  is  asking  a  good  deal ; 
but  I  know  your  ways  and  your  ideals,  and  you 
know  how  to  raise  a  baby." 

Before  leaving  for  St.  lK)uis,  Myrtle,  hav- 
ing a  premonition  of  approaching  death,  re- 
peated this  desire  to  her  mother,  and  again 
Just  before  her  death.  Petitioner  did  not 
Jcnow  of  these  requests,  but  his  own  opinion 
and  desire  were  the  same.  His  parents 
would  have  gladly  assumed  the  care  of  the 
orphan,  but  agreed  with  him  that  respond- 
ents, who,  of  course,  were  anxious  to  keep 
the  child,  were  entitled  to  that  honor,  as 
they  all  esteemed  it  to  be.  The  discussion 
of  this  tender  subject  ended  in  the  father 
saying  to  the  maternal  grandmother: 

"I  will  leave  her  here.  All  I  ask  is  that  you 
raise  her  like  Myrtle.  She  could  not  have  a  bet- 
ter home.  I  don't  think  it  could  be  improved 
on." 

The  family  of  respondents  thereafter  con- 
sisted of  themselves  and  their  grandchild, 
whom  they  took  into  their  lives  and  hearts 
as  their  own  daughter.  A  grown  son,  who  has 
his  own  home,  is  their  only  living  child,  and 
the  grandfather  in  his  will  has  made  bis 
grandchild  an  equal  heir  with  bis  own  son. 


The  petitioner  continued  to  live  at  Marshall, 
which  is  about  12  miles  from  Slater,  the  two 
cities  being  connected  by  railroad,  and  dar- 
ing the  first  three  years  following  the  deatb. 
of  his  wife  Ills  custom  was  to  make  week- 
end visits  at  respondents'  home,  where  be 
was  always  affectionately  received.  He  con- 
tributed notMng  to  the  support  of  his  child, 
not  from  tmy  disinclination,  but  because  re- 
spondents were  abundantly  able  and  will- 
ing to  bear  that  small  burden  themselves. 
Father  and  chUd  loved  each  other,  and  both 
looked  forward  to  the  weekly  visits,  but 
naturally  the  child's  strongest  attachment 
was  for  her  grandparents.  She  is  not  robust, 
is  nervous,  physically  resembles  her  mother, 
and  has  required  the  services  of  a  physi- 
cian many  times  for  childish  ailments. 

On  October  9,  1913,  the  petitioner  married 
Mary  Graham,  a  young  widow,  at  Mexico, 
after  a  year's  courtship,  during  which  his 
Sunday  visits  alternated  between  the  homes 
of  respondents  and  Mrs.  Graham.  He  first 
mentioned  to  respondents  the  subject  of  his 
approaching  marriage  in  a  letter  dated  Oc- 
tober 1,  1013,  in  which  he  said: 

"I  fully  intended  to  talk  it  over  with  both  of 
you  for  the  past  several  weeks,  but  have  failed  to 
do  so.  It  is  a  most  serious  question  with  me, 
and  especially  so  when  I  am  in  the  presence  of 
my  darling  little  girl  and  in  Myrtle's  home.  I 
am  taking  this  step,  not  unthoughtedly,  but  after 
thinking  it  over  a  great  deal,  and  after  seeking 
Divine  guidance.  *  *  *  I  have  talked  frank- 
ly with  her  [Mrs.  Graham],  and  have  told  her  nu 
one  could  fill  Myrtle's  place  in  my  life.  •  •  * 
She  understands  I  worship  Lura  Marie.  •  •  » 
She  will  be  a  tender-hearted,  true-hearted  step- 
mother. If  I  were  not  sure  of  this  one  thing, 
I  could  not  take  this  step.  •  *  •  While  this 
step  is  bound  to  touch  a  tender  chord  in  each  of 
your  Iiearts,  yet  I  do  trust  I  am  not  doing  some- 
thing that  meets  with  your  disapproval  I  feel 
toward  you  almost  the  same  as  toward  my  own 
father  and  mother,  and  1  shall  always  feel  the 
same  toward  you  as  I  do  now.  1  wish  I  knew 
bow  to  express  my  appreciation  of  all  you  have 
done  for  me  and  for  Lura  Marie,  but  words  are 
insufficient.  I  want  you  to  talk  this  matter  over 
with  Lura  Marie,  and  explain  to  her  the  best  you 
can,  for  her  future  happiness  and  yours  and  mine 
shall  depend  very  largely  on  the  way  she  and 
Mary  feel  toward  each  otier." 

On  returning  from  his  wedding  trip,  pe- 
titioner wrote  the  grandmother  from  Mar- 
shall, saying: 

"I  am  getting  so  anxious  to  see  all  of  you; 
want  you  to  meet  llary,  and  she  wants  to  know 
you.  I  feel  sure  that,  after  you  know  her,  you 
will  think  a  great  deal  of  her,  and  I  want  to 
bring  her  to  Slater  as  soon  as  it  will  suit  you  for 
me  to  bring  her." 

In  the  answer  to  this  letter  the  grand- 
mother said,  in  part: 

"This  is  still  Myrtle's  home,  and  her  own  dear 
parents  and  her  own  dear  baby  and  her  sweet 
memories,  wishes,  and  requests  are  still  fresh  in 
our  hearts;  so  do  you  think  we  could  just  now 
welcome  Mary  into  our  home  as  you,  she,  or  we 
would  like  to?  No;  not  at  present.  We  are  not 
mad,  nor  have  any  hard  feelings  toward  her  in 
the  least,  only  would  like  for  her  to  feel  wel- 
come, and  I  know  she  will  think  it  best  right 
now,  for  she  has  a  woman's  heart.  Want  you 
to  come  when  it  suits  you,  and  whenever  you 
want  to  see  Lura  Marie.    Think  it  would  be  best 
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for  yon  to  come  alone  tbSM  time,  and  let  us  have 
a  heart  to  heart  talk,  and  feel  the  happiness  of 
US  all  will  depend  on  you  right  now.  We  think 
Lara  Marie's  happiness  and  welfare  is  of  the 
greatest  importance  now." 

In  response  to  this  letter,  the  petitioner 
went  alone  to  Slater,  and  bad  an  Interview 
with  respondents  at  their  home.  All  were 
deeply  affected,  and  at  times  gave  way  to 
their  emotions.  Krom  the  petltloner'a  testi- 
mony It  appears  that  the  grandmother,  re- 
membering her  daughter  had  spoken  against 
second  marriages,  conld  not  bear  the  thought 
of  beholding  another  In  her  daughter's  place, 
and  said  that  she  conld  not  leoelTe  Mary 
at  that  time;  bat  she  evinced  a  resolution 
to  control  her  feelings,  and  expressed  the 
hope  that  she  would  then  receive  Mary  in  a 
befitting  manner.  In  the  course  of  the  con- 
Tersatlon  the  petitioner  states  he  said: 

"Possibly  you  are  laboring  under  the  Impres- 
sion that  I  am  going  to  take  Lura  Marie;  but  I 
talked  this  over  with  my  wife  before  we  were 
married,  and  I  told  her  that  I  was  devoted  to 
my  child,  thought  the  world  and  all  of  her,  and 
I  would  give  anything  in  the  world  if  "I  could 
have  her  with  me :  but  I  appreciated  what  Mr. 
and  Mrs.  Baker  nave  done,  and  I  know  that 
they  are  attached  to  the  child,  and  for  that  rea- 
son I  have  made  up  my  mind  that,  as  long  as 
they  want  to  keep  Lura  Marie,  I  am  going  to 
leave  her  with  them." 

The  grandmother  testtfled  in  part: 

"I  told  him  lost  to  give  me  a  little  time,  imtil 
I  could  control  my  feelings,  and  I  felt  it  would 
all  be  well,  that  I  would  try;  and  he  talked 
nicely  to  us,  with  the  kindest  of  feeling,  that  he 
could  sympathize  with  us,  and  knew  how  it  was. 
Not  an  nnkina  word  was  said.  *  *  *  I  said: 
'Now,  Qeorge,  I  shall  never  throw  a  straw  in  the 
way  of  your  happiness,  and  I  want  you  to  visit 
this  baby  just  as  often  as  you  want  to ;  you  are 
just  as  welcome  as  yon  ever  were  in  your  life. 
*  •  •  We  will  let  the  baby  come  to  see  you ; 
there  will  be  passings  back  and  forth  to  Mar- 
shall; relatives  and  friends  can  take  her,  and 
soon  she  will  be  large  enough  to  go  home,  and 
she  can  stay  as  long  as  you  want  her  or  she 
wants  to  stay.  You  am  welcome  whenever  you 
want  to  come,  and  possibly  in  a  short  time  I  will 
b«  able  to  meet  your  wife  as  you  would  like  me 
to,  and  be  pleasant;  if  I  was  weeping  all  the 
time,  it  would  be  embarrassing  to  her." 

It  will  be  observed  the  parties  substan- 
tially agree  about  that  interview,  which  end- 
ed in  apparent  concord,  and  with  the  un- 
derstanding that  the  child  would  be  allowed 
to  remain  with  her  grandparents,  and  that 
the  petitioner's  wife  would  be  received  In 
that  home  as  soon  as  the  grandmother  could 
bring  herself  nnder  control.  But  a  misun- 
derstanding was  to  develop  which  culminated 
In  this  litigation.  Slowly  and  by  degrees  the 
petitioner  reached  the  conviction  that  Mrs. 
Baker  never  would  receive  his  wife  in  her 
home  as  a  respected  and  welcome  guest.  On 
the  other  hand,  respondents  became  convinc- 
ed that  the  petitioner  was  In&lstlng  upon 
bis  wife  being  received  as  their  daughter. 

Wb  do  not  find  it  necessary  to  go  into  the 
details  of  tht  events  which  intervened  be- 
tween this  interview  weliive  related  and  the 
resort  by  petitioner  to  legal  redress.  Once, 
at  the  reQoest  of  the  petitioner,  his  partner 


and  the  president  of  the  Missouri  Valley  Ool* 
lege  called  upon  respondents.  The  president 
testified: 

"I  did  all  I  could  to  make  dear  the  importance 
of  being  -hospitably  inclined  toward  Mary  for 
their  sake,  and  George's  sake,  and  the  child's  sake. 
So  far  as  their  attitude  toward  George  was  con- 
cerned, the^  stated  they  were  glad  to  have  him 
come  any  time,  as  he  always  had,  but  that,  so 
far  as  Mary  was  concerned,  the  death  of  Myrtle 
bad  been  so  grievous  to  them  that  they  did  not 
feel  like  welcoming  anybody  into  the  home  that 
held  the  place  that  she  held." 

Finally,  on  June  27,  1914,  petitioner  wrote 
respondents  a  letter,  informing  them  that 
he  had  employed  counsel  and  demanded  the 
custody  of  his  child,  and  in  September  fol- 
lowing he  began  proceedings  in  the  circuit 
court  of  Saline  county  by  habeas  corpus  to 
enforce  his  demand,  and  a  temporary  order 
was  made  by  Judge  Davis,  which  provided: 

"That  for  the  present,  and  until  further  order 
herein,  the  home  of  the  said  infant  child,  Lura  Ma- 
rie Crockett,  shall  remain  with  her  grandparents, 
the  respondents,  W.  H.  Baker  and  Lura  Baker, 
and  that  the  father  of  said  child,  petitioner, 
George  R.  Crockett,  and  his  wife,  Mary  Crockett, 
or  either  of  them,  shall  have  the  privilege  of  visit- 
ing her  there  at  all  times,  and  the  said  father  shall 
have  the  right  to  have  her  visit  him  and  his  wife 
at  their  home  when  he  thinks  proper;  and  it  is 
further  ordered  that,  when  said  dilld  is  making  her 
home  with  her  grandparents,  she  shall  be  taught 
to  love  and  respect  her  father  and  his  wife,  and, 
when  visiting  tJie  latter,  that  she  shall  inculcate 
love  and  respect  in  said  grandchild  for  her  grand- 
parents, and  neither  party  shall  by  word  or  act 
estrange  said  child  from  the  other,  and  permit 
it  to  be  done  while  said  child  shall  be  in  their 
charge;  and  the  good  faith  with  which  this  order 
is  complied  with  by  the  respective  parties  will 
be  considered  in  determining  any  objection  that 
m^y  be  made  to  a  continuance  of  this  temporary 
arrangement  pending  the  final  hearing.  It  is 
further  ordered  that  this  shall  only  be  taken  as 
a  temporary  arrangement,  pending  hearing  upon 
the  merits,  without  in  any  manner  prejudicmg 
the  rights  of  any  of  the  parties,  and  is  for  the 
purpose  of  enabling  the  parties  to  make  an  ami- 
cable agreement  in  regard  to  said  child." 

This  order  was  continued  lii  force,  and  the 
cause  was  continued  until  June  12,  1915, 
when  it  was  dismissed  by  the  petitioner,  and 
shortly  thereafter  the  present  suit  was  in- 
stituted. It  will  be  noted  that  more  than  two 
years  have  passed  since  the  subject  of  Mary's 
position  with  respondents  became  a  matter  of 
deep  concern  to  the  parties.  Diirlng  that 
time  the  petitioner  frequently  visited  his 
cbilA  at  respondent's  home,  and  the  child 
visited  the  petitioner  and  his  wife  at  Mar- 
shall, but  she  has  never  been  allowed  to 
remain  overnight  We  find  In  the  evidence 
no  good  ground  for  a  belief  that  respondents 
ftilled  to  carry  out  the  temporary  order  Isi- 
sued  by  Judge  Davis  in  spirit  as  well  as  let- 
ter. Twice  the  petitioner  and  his  wife  called 
together  at  respondentsf  home  and  were 
courteously  received.  In  their  return  to  the 
writ  respondents — 

"most  respectfully  and  most  earnestly  pray  that 
they  may  be  permitted  and  authorized  to  con- 
tinue in  the  custody  of  said  child,  and,  there  be- 
ing no  other  child  in  their  home,  they  promise, 
if  their  prayer  be  granted,  to  unreservedly  give 

themselves,  their  time,  tbor  money,  to  the  prop> 
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er  rearing  of  said  child,  to  faithfully  t«acfa  it  to 
love  its  father  and  stepmother,  and  to  permit 
them  to  visit  it  at  their  pleasure  in  the  home 
of  these  respondents,  and  to  permit  it  to  visit 
them  according  to  their  pleasure,  and  as  the 
health  and  well-being  of  the  child  may  \varrant." 

And  respondents  In  their  testimony  assert 
tbelr  willingness  to  carry  out  this  solemn 
promise.  Vortunately  the  parties,  through 
the  entire  course  of  the  misunderstanding, 
have  been  singularly  free  from  bitterness  or 
rancor  towards  each  other.  No  wounds  have 
been  made  which  will  not  quickly  heal,  or 
prevent  the  restoration  of  complete  trust  and 
confidence.  One  cannot  read  the  record  with- 
out being  lnipre»-e<l  with  the  fact  that  the 
deeps  of  the  affection  between  the  petition- 
er and  the  respondents  have  not  even  been 
milled.  We  cannot  speak  too  strongly  in 
admiration  of  the  respect  and  consideration 
they  have  displayed  towards  each  other 
throughout  this  trying  experience,  and  of 
their  candor  and  sincerity.  And  while  we 
are  bestowing  praise  the  character  and  con- 
duct of  the  second  wife  must  not  be  over- 
looked. Her  good  sense,  womanly  under- 
standing, and  tact  will  win  the  love  of  the 
child  and  its  grandparents,  as  It  must  al- 
ready have  secured  their  respect  and  ad- 
miration. 

There  la  no  danger  of  the  child  becoming 
alienated  from  her  father  if  she  continues 
to  live  with  her  grandparents,  whose  love  for 
her,  reinforced  by  ample  means  and  guided 
by  a  strong  and  intelligent  sense  of  duty, 
will  secure  the  realization  of  the  ends  of 
lier  true  welfare.  If  taken  from  her  grand- 
parents and  given  to  her  father,  we  fear  the 
consequences  would  be  highly  injurious  to 
her  and  to  them.  For  eight  years  the  child 
has  known  no  other  parental  care  than  that 
lavished  upon  her  by  the  grandparents,  both 
of  whom  are  in  vigorous  health  and  apparent- 
ly far  removed  from  the  disabilities  of  old 
age.  We  do  not  perceive  how  the  father 
wisely  and  hiunanely  could  have  done  other- 
wise than  leave  her  with  them,  but  the  neces- 
sities of  his  situation  compelled  a  course 
which  resulted  in  the  creation  of  a  status 
between  his  child  and  her  grandparents 
which  could  not  be  rudely  destroyed  without 
lasting  injury  to  this  frail,  nervous,  im- 
aginative, and  strongly  emotional  little  girl, 
whose  love  for  her  grandparents  is  of  pa- 
thetic Intensity.  The  father's  testimony, 
from  which  we  have  quoted,  shows  he  under- 
stood and  fully  appreciated  the  situation, 
and  we  give  him  the  credit  of  refraining 
from  attempting  to  dissolve  sudi  eacred  tlea 
until  he  felt  that  he  must  resort  to  that  ex- 
pedient, or  resign  his  right  of  parentage, 
or,  worse  still,  be  recreant  to  his  duty  to 
his  wife.  In  this  we  think  he  was  mistaken, 
and  we  attribute  the  unfortunate  situation 
which  arose  between  him  and  respondents  to 
his  own  impatience  and  failure  to  appreciate 
sentiments  which  stood  in  the  way  of  his 
desire.     He  pressed  his  mother-in-law  too 


hard,  and  the(reby  led  her  to  believe  he  was 
exacting  of  her  the  impossible  thing  of  sub- 
stituting Mary  for  Myrtle.  Of  course,  he  en- 
tertained no  such  cruel  purpose,  but  the  re- 
sult of  what  he  did  was  the  same. 

[1]  The  facts  of  the  case  may  be  reduced 
to  this  situation:  The  petitioner  was  willing 
from  the  first  for  his  child  to  remain  with 
respondents,  provided  they  opened  their 
doors  to  his  wife  the  same  as  to  him.  Re- 
spondents are  willing  to  do  this,  and  to  ac- 
cord to  him  and  his  wife  the  enjoyment  of 
all  parental  rights  consistent  with  the  estab- 
lished status.  The  proper  rearing  and  de- 
velopment of  the  child  is  assured  if  she  re- 
main with  her  grandparents,  but  her  peace 
of  mind  certainly,  and  her  physical  well-be- 
ing probably,  will  be  seriously  affected  if 
the  status  her  father  knowinj^ly  and  willing- 
ly allowed  to  be  created  and  flnnly  rooted 
^ould  be  destroyed.  In  such  situation  we 
do  not  hesitate  in  reaching  the  conclusion 
that  the  true  welfare  of  the  child,  which  is 
the  primary  consideration,  will  be  best  pro- 
moted by  denying  the  writ. 

[2]  This  conclusion  does  not  overlook  or 
Ignore  the  rule  of  universal  acceptation  that, 
as  between  the  father  and  grandparents  of 
an  infant,  the  father,  being  the  natural 
guardian  of  his  child,  is  entitled  to  the  cus- 
tody of  its  person,  "unless  it  ia  made  mani- 
fest to  the  court  that  the  father,  for  some 
reason,  is  unfit  or  Incompetent  to  take  charge 
of  it,  or  unless  the  welfare  of  the  child  it- 
self, for  some  special  or  extraordinary  rea- 
son, demands  a  different  disposition  of  it, 
at  the  hands  of  the  court."  In  the  Matter  of 
Scarritt,  76  Mo.  565,  43  Am.  Rep.  768.  As  is 
aptly  said  in  Weir  v.  Marley,  99  Mo.  loo.  dt 
494.  12  S.  W.  800,  6  I*  R.  A.  672: 

"The  law,  at  the  birth  of  an  infant,  imposes 
upon  the  parent  the  duty  of  such  care  and  pro- 
tection, to  the  performance  of  which  the  in- 
stincts of  nature  so  readily  prompts,  and  clothes 
him  with  the  right  of  custody,  that  he  may  per- 
form it  effectually,  upon  the  presumption  that 
such  custody,  being  in  hHrmony  with  nature,  is 
best  for  the  interest,  not  only  of  the  parent  and 
child,  but  also  of  society;  conceding,  however, 
that  the  primary  ojjject  is  the  interest  of  the 
child,  the  presumption  of  the  law  is  that  its 
interest  is  to  be  in  the  custody  of  its  parent." 

Such  presumption  is  as  strong  as  the  nat- 
ural instinct  from  which  it  arises,  and  al- 
ways should  be  applied  by  the  courts,  not 
in  aid  of  any  asserted  right  of  custody,  as 
though  it  were  a  legal  right  of  property,  hut 
In  furtherance  of  the  true  aim  of  normal 
parental  care  and  affection,  which  has  re- 
gard only  for  the  welfare  of  the  child.  It 
must  be  kept  in  mind  that  society,  as  the 
supreme  parent  of  all  its  children,  has  a 
vital  Interest  In  every  controversy  of  this 
character,  and  its  chief  care,  which  finds 
concrete  expression  in  the  pertinent  Juridical 
policies  and  rules,  is  to  serve  the  welfare  of 
the  child.  This  thought  was  well  expressed 
by  Senator  Paige  1q  Mercein  v.  People,  25 
Wend.  (N.  r.)  loc.  dt  103,  35  Am.  Dec.  653: 

"It  seems,  then,  that  by  the  low  of  nature  the 
father  has  no  DarampunL  inalienable  right  to 
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the  eatftodj  cf  hto  child.  And  the  civil  or  mn- 
nicipal  law,  in  setting  bounds  to  liis  parental  au- 
thority, and  in  entirely  or  partially  depriving 
iim  of  it  in  cases  where  the  interests  aud  wel- 
fare of  his  child  require  it,  does  not  come  In 
conflict  with  or  Bubvert  any  of  the  principles  of 
the  natoral  law.  The  moment  a  child  is  bom,  it 
owes  aUefriance  to  the  Kovernment  of  the  country 
of  its  birth,  and  is  entitled  to  the  protection  of 
that  government.  And  snch  government  is  obll- 
jrateii.  by  its  duty  of  protection,  to  consult  the 
welfare,  comfort,  and  interests  of  such  child  in 
regulating  its  custody  during  the  period  of  its 
minority." 

Judge  Trimble,  In  the  recent  case  of  Mere- 
dith V.  KrauthofT,  191  Mo.  App.  170,  177  S. 
\V.  1119,  tersely  summed  up  the  Judicial  at- 
titude in  the  sentence: 

"While  the  rights  of  neither  parent  should  be 
disregarded  or  overlooked,  yet  the  welfare  of  the 
child  is  superior  to  the  claims  of  either  parent." 

(Yom  ttkese  references  to  reported  deci- 
sions the  conclusion  must  be  drawn  that 
the  initial  presumption  In  favor  of  parental 
custody  la  referable  and  subservient  to  the 
paramount  consideration  of  the  interests  and 
welfare  of  the  child,  and  that  the  courts  in 
dealing  with  such  tender  cases  are  not  hamp- 
ered or  bonnd  by  mere  presumptions.  That 
an  Infant  stands  in  need  of  the  love  and  care 
of  Its  natural  parents,  whoce  place  cannot 
be  wholly  supplied  by  ancestors  of  the  pre- 
ceding generation,  must  be  conceded;  but 
the  disadvantages  to  the  child  resulting  from 
the  absence  of  normal  relations  with  Its 
parents  may  be  overbalanced  by  those  which 
might  follow  the  destruction  of  a  deeply- 
rooted  status  created  by  Its  long-continued 
deprivation  of  normal,  natural  contact  with 
its  parents.  Aside  from  considerations  of 
tlie  welfare  of  the  child,  which,  as  stated, 
are  supreme,  the  incidental  rights  of  those 
who  for  many  years  have  discharged  all  the 
duties  of  parentage  are  not  to  be  wholly 
ignored,  or  even  subordinated  to  any  claim 
of  the  natnral  parent,  who,  either  from  in- 
difference or  necessity,  has  failed  to  exercise 
Ms  sacred  privileges  and  sufTered  his  child 
to  grow  Into  the  attitude  of  regarding  others 
as  its  natural  benefactors. 

One  of  the  most  eminent  Jurists  of  modem 
times  (Judge  Brewer)  said  in  Chapsky  t. 
Wood,  26  Kan.  650,  40  Am.  Bep.  321: 

"  •  •  •  Ties  of  blood  wealtcn,  and  ties  of 
costpanionship  strengthen,  by  lapse  of  time; 
and  the  prosperity  and  welfare  of  the  child  de- 
pend 00  the  number  and  strength  of  these  ties,  as 
well  as  on  the  ability  to  do  all  which  the  prompt- 
ings of  these  ties  compel." 

And  further: 

"The  right  of  the  father  must  be  considered; 
the  right  of  the  one  who  has  filled  the  parental 
place  for  years  should  be  considered.  Perhaps 
it  may  not  be  technically  correct  to  speak  of 
that  as  a  right;  and  yet  they,  who  for  years 
filled  the  place  of  the  parent,  have  discharged  all 
the  obligations  of  care  and  support,  and  espe- 
cially when  they  have  discharged  these  duties 
daring  those  years  of  infancy,  when  the  burden 
is  (specially  heavy,  when  the  labor  and  care  are 
of  a  kind  whose  value  cannot  be  expressed  in 
money,  when  aH  these  labors  have  been  perform- 
ed, and  the  child  has  bloomed  into  bright  and 
Uppy  girlhood,  It  is  but  fair  and  proper  that 


their  previous  faithfulness,  and  the  interest  and 
affection  which  these  latiors  have  created  in 
them,  should  be  respected.  Above  all  things,  the 
paramount  consideration  is:  What  will  promote 
the  welfare  of  the  child?" 

The  dying  mother  of  Lura  Marie,  With  true 
maternal  prescience,  knew  that  the  welfare 
of  her  baby  demanded  the  loving  maternal 
care  of  her  mother,  and  when  she  passed 
away  all  who  Joined  in  the  sorrowful  family 
council,  including  the  father  of  the  child, 
were  of  the  same  opinion.  His  opinion  was 
unchanged,  so  he  states,  when  he  courted  and 
married  his  second  wife,  aud  afterward  when 
the  subject  of  her  position  in  the  family 
group  became  a  matter  of  discussion  and 
negotiation.  He  has  never  "fathered"  his 
child,  and  while  she  has  been  taught  to  love 
and  honor  him  as  her  father,  she  naturally 
looks  to,  and  leans  upon,  her  grandparents 
as  her  natural  guardians  and  benefactors. 
They  are  not  to  blame  for  this  situation; 
neither  Is  the  father,  who  was  driven  by 
necessity  to  renounce  the  privileges  and  Joys 
of  real  fatherhood  until  his  child  had  become 
bound  by  ties  which  now  to  dissever  would 
not  only  Injure  her  physically,  but  strike  at 
the  very  foundation  of  her  developing  moral 
aud  spiritual  being. 

What  has  occurred  to  change  the  conviction 
of  the  petitioner  that  respondents'  home,  and 
not  his  own,  would  be  the  best  culture  ground 
for  his  cbdld?  Nothing,  except  his  displeas- 
ure over  the  attitude  of  the  grandmother  to- 
wards his  wife.  It  is  not  necessary  to  discuss 
whether  or  not  he  should  imperil  the  interests 
and  happiness  of  his  child  for  such  a  cause, 
since  the  cause  Itself  has  been  removed.  We 
accept  at  par  the  solemn  assurance  of  re- 
spondents that  they  will  welcome  and  treat 
Mary  as  an  honored  and  worthy  member  of 
the  family  circle,  and  will  recognize  aud  sat- 
isfy every  reasonable  parental  right  of  the 
petitioner  and  his  wife.  If  these  assurances 
were  not  made  in  all  sincerity,  or  if  respond- 
ents should  fail  to  observe  their  binding  force, 
and  should  disappoint  our  confident  expecta- 
tions, we  will  know  how  to  deal  with  them. 
As  the  case  stands,  we  liold  that  the  welfare 
of  the  child  requires  the  continuation  of  re- 
spondents' custody  of  her. 

The  peremptory  writ  Is  denied,  and  the  lii- 
fant  Is  remanded  to  the  custody  of  respond- 
ents. 

TRIMBLE,  J.,  concurs. 

ELLISON,  P.  J.  (dissenting).  After  our 
writ  of  habeas  corpus  was  served,  and  return 
was  made,  the  parties  agreed  upon  T.  H. 
Harvey,  Esq.,  of  the  Saline  county  bar,  as 
special  commissioner  to  take  the  testimony. 
We  appointed  him,  with  directions  to  make 
return  of  the  evidence  and  his  conclusions  to 
the  court.  Mr,  Harvey  heard  the  evidence, 
and,  after  thoroughly  considering  it  and  the 
law  applicable  thereto,  reported  that  he  found 
the  father  was  a  fit  and  competent  person  to 
take  charge  of  his  child,  that  It  won 
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her  best  Interest  and  weUare  that  she  be  giv- 
en Into  his  custody,  and  that  no  good  reason 
had  been  shown  to  exist  why  that  should  not 
be  done.  His  report  shows  he  has  g^ven  the 
case,  in  all  Its  bearings,  careful  consideration. 
He  has  set  out  reasons  for  Ills  conclusions 
which  appear  to  me  to  be  borne  out  by  the  evi- 
dence. 

Each  of  the  parties  concede  that  the  best 
Interests  of  the  child  should  control  the  action 
of  the  court  in  disposing  of  its  custody.  The 
record  shows,  and  it  is  conceded,  that  the 
character  of  each  is  the  very  highest,  and 
that  the  best  moral  atmosphere,  ideals,  and 
example  would  surround  the  child  at  the 
home  of  either;  and  the  evidence  shows, 
without  dispute,  that  Mr.  Crockett's  present 
wife  is  a  refined  and  an  intelligent  woman, 
even-tempered,  kind,  and  gentle.  They  have 
no  children,  and  nothing  appears  to  cause  a 
thought  that  she  would  not  be  attentive, 
watchful,  and  loving.  The  evidence  further 
shows  that  each  of  the  parties  is  financially 
able  to  provide  for  the  child  and  properly  edu- 
cate her,  though  it  does  appear  from  the  evi- 
dence that  the  grandfather  is  a  man  of  much 
larger  means  than  the  father.  This,  evident- 
ly, was  brought  out  to  show  that  it  was  for 
the  best  interest  of  the  child  and  her  welfare 
that  she  be  given  into  the  custody  of  the 
grandparents.  It  would  be  stretching  the 
meaning  of  law,  intended  to  be  benefident,  to 
such  length  as  to  destroy  its  character,  if  we 
are  to  say  that  the  best  interest  of  a  child 
lies  with  the  custodian  who  has  the  most 
money.  There  are  some  grandparents,  or 
other  kinsmen.  In  this  country  who  could  pro- 
vide extraordinary  luxuries  for  children  at 
enormous  cost,  and  it  would  be  a  cruel  pros- 
pect for  an  affectionate  father,  who  found 
himself  outstripped  In  such  measurement  of 
material  benefits.  Manifestly  the  legal  ex- 
pression, "best  interests  of  the  child,"  was 
never  Intended  to  penalize  a  parent  for  living 
a  simple  life,  so  long  as  he  was  an  honest  and 
respectable  man,  with  disposition  and  capaci- 
ty to  maintain  and  educate  his  child. 

This  being  the  situation  and  these  the  cir- 
cumstances, I  am  led  to  ask:  What  stands  in 
the  way  of  the  father?  Why  should  a  good, 
afCectlonate,  and  capable  father  be  deprived 
of  the  custody  and  care  of  bis  child?  Cer- 
tainly not  the  law  of  nature,  and  neither  does 
the  law  of  the  land.  The  truth  is  the  record 
shows  that  nothing  is  in  the  way,  save  the 
tender  Impulse  and  sentiment  of  the  grand- 
mother for  her  child,  who  came  to  an  untime- 
ly death.  So  far  did  she  allow  this  love  of 
the  memory  of  her  daughter  to  control  her 
actions  that  she  treated  Mrs.  Crockett  with 
little  respect  and  scant  politeness.  It  so  far 
blinded  her  to  Mr.  Crockett's  rights  that, 
though  the  father,  he  was  not  accorded  much 
more  privilege  and  association  with  his  child 
than  If  he  had  been  a  mere  acquaintance. 
The  constant  efforts  he  made  and  the  differ- 


ent disappointments  he  had  In  seeing  her,  to- 
gether with  the  slight  and  trivial  excuses  of- 
fered, make  up  several  sad  pages  in  ttie 
record. 

I  think  the  commissioner's  report  should  be 
approved,  and  the  proper  Judgment  entered 
upon  It. 


ALLEN  V.  QUBRCDS  LUMBER  CO. 
(No.  1704.) 

(Springfield  Court  of  Appeals.  Missouri.  Nov. 
20,  1916.    Bebearing  Denied  Dec  21,  1916.) 

1.  Mastkb  Airn  Sbbvant  «=9l07(2)— Ihjitbiks 
TO  Skbvast— Safb  Place  to  Wo«k. 

If  a  master  is  negligent  by  building  skids 
for  loading  timbers  in  an  improper  way  and  in 
loading  the  skids  negligently  with  all  sizes  and 
lengths   timber,    so   as    to  create   a  dangerous 

glace  in  which  to  work,  and  the  servant  is  there- 
y  injured,  he  has  a  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  200,  264;   Dec.  Dig.  «=> 
107(2).]  ••  «        ,        .  «  -.H- 

2.  Mastbb   aitd    Sebvant   <S=>289(27)— Inju- 

BIXS     TO      SEBVANT — (JONTBIBUTOBT      NeOLI- 
OEZ7CK— EVinZNCE. 

A  servant  engaged  in  loading  timbers  was 
not  as  a  matter  of  law  gmlty  of  contributory 
negligence  in  loading  them  in  a  certain  way  so 
that  they  interlaced  and  created  a  dangeroas 
condition,  where  he  did  not  know  that  they 
would  create  such  condition ;  nor  in  attempting 
to  disentangle  them  from  one  end,  though  that 
was  dangerous  and  it  would  not  have  been  dan- 
gerous from  the  other  end,  when  he  did  not  know 
that  such  was  the  fact. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1119 ;  Dec  Dig.  (3=>289 
(27).] 

3.  Masteb  aitd  Skbvart  «=>191(2)— Injubibs 
TO  Sebvant— Nbouoerce  of  Fbixow  Sebv- 
antb— "Fellow  Sebvant." 

An  injured  servant's  recovery  for  negligence 
cannot  be  defeated  on  the  groimd  that  it  is  the 
negligence  of  bis  fellow-servants,  where  the 
servants  who  are  negligent  are  under  another 
foreman  though  employed  by  the  same  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  476 ;   Dec  Dig.  «8=i>191(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant] 

4.  Tbial  «=p260(1)  —  Iwstbuctions  —  Sub- 
stance—Pbejudicb. 

Befusal  to  give  a  requested  instruction, 
though  it  properly  states  the  law,  is  excused  by 
the  giving  of  another  instruction  covering  the 
same  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  i  661 ;   Dec  Dig.  «=»260(1).] 

6.  Appeal   and   Ebbob   4=91078(4)— Scope— 

Pbesebvatior  op  Exceptions. 
Where  the  appellant  in  his  points  Eind  au- 
thorities and  in  his  argument  in  the  brief  as 
well  as  in  oral  argument  made  no  complaint 
nor  cited  authority  condemning  the  action  of 
the  court  in  giving  an  instruction,  he  waived  his 
right  to  urge  error  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4269 ;  Dec  Dig.  «=»1078(4).] 

6.  Appeal  and  Ebkob  4=>1060(4)— Habkless 
Ebbob— Abguuent  of  Counsel. 
Argument  of  plaintiff's  counsel,  though  im- 
proper, was  nonprejudicial,  where  on  the  first  tri- 
al plaintiff  secured  a  verdict  of  $4,000,  but  on  the 
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retrial  tn  the  face  of  saeh  argument  the  verdict 
vu  for  only  ^250. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4138;  Dec  Dig.  (S=»1060(4).J 

7.  Dakaoes  «=>132(0)— Pkbsorai.  IirJimm— 

Ezoasivx  Dakaoes. 
A  verdict  of  $3,260  for  injuries  to  a  servant 
by  which  the  muscles  in  his  leg  between  the  an- 
kle and  the  knee  were  mashed  in  two,  was  not 
10  excessive  as  to  incUcate  passion  or  prejudice  or 
improper  persuasion. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  877 ;   Dec  Dig.  «=il32(6).] 

Appeal  from  Orcalt  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  William  Allen  against  the  Quer- 
cos  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Sh^pord  &  Sheppard,  of  P<4>lar  BlufC,  for 
appellant.  Ablngton  &  PhUlips,  of  Poplar 
Bluff,  for  respondent 

FABKINOTON,  J.  TbiH  case  is  bere  on  a 
aecond  appeal;  the  former  opinion  being 
reported  in  190  Mo.  App.  399,  177  S.  W.  758, 
to  which  we  refer  for  a  statement  of  the  facts 
as  to  bow  the  plaintiff  was  injured.  On  re- 
trial plaintiff  recovered  a  Jodgm^t  for  |8,- 
250,  and  the  defendant  appeals,  alleging  a 
multitude  of  errors. 

It  will  be  seen  by  reading  our  former  opin- 
ion that  there  were  but  two  questions  con- 
sidered and  ruled  on,  as  follows:  First,  the 
judgment  was  reversed  and  the  cause  re- 
manded because  of  error  in  an  Instruction  In 
that  It  failed  to  furnish  a  proper  guide  to  the 
jury  on  the  issue  of  negligence.  That  ques- 
tion is  out  of  the  present  appeal.  Second, 
whether  the  order  of  Bebee,  the  timber  in- 
spector, was  an  order  of  the  defendant,  and 
If  it  were  a  negligent  order  whether  the  de- 
fendant would  be  guilty  of  negligence.  This 
Question  Is  -  again  raised  by  appellant,  and 
our  former  ruling  is  vigorously  assailed. 
However,  we  have  not  concluded  to  change 
our  former  decision  and  will  pass  that  ad- 
hering to  the  rule  announced  which  is  that 
the  foreman  who  had  charge  of  the  gang  of 
men  to  which  plaintiff  belonged  had  the  .ap- 
parent authority  to  designate  Bebee,  the  tim- 
ber Inspector,  whose  work  would  consist  of 
inspecting  and  giving  orders  to  plaintiff  as  a 
temporary  foreman  while  the  foreman  went 
to  other  parts  of  defendant's  yards  on  busl- 
nesa  for  the  defendant;  that  is,  it  Is  admit- 
ted that  defendant's  foreman  had  authority 
to  order  and  did  order  the  plaintiff  to  load 
the  car,  that  he  bad  authority  to  order  and 
did  order  the  plaintiff  to  obey  Bebee  as  to 
gach  handling  of  the  timber  as  was  necessary 
for  Bei)ee's  inspection,  and,  from  this  general 
authority  that  the  foreman  exercised  over 
plaintiff,  we  hold  that  he  had  the  apparent 
authority  to  designate  Bebee  to  take  bis 
place  during  a  temporary  absence  in  doing 
all  things  that  concerned  luloadlng  the  skids 
or  loading  the  car.    And  It  is  the  apparent 


authority  of  this  foreman  who  had  charge 
of  tmloadlng  the  skids  and  loading  the  car 
that  distinguishes  this  case  from  Mangan  v. 
Foley,  83  Mo.  App.  250,  James  v.  Muehlebach, 
84  Mo.  App.  512,  and  others  cited  by  the  ap- 
pellant VTIe  agree  with  the  holdings  of  those 
cases  to  the  effect  that  a  servant  hired  to 
drive  a  wagon  for  his  master  has  no  ai>parent 
authority  to  employ  other  drivers. 

[in  We  next  hold  that  the  grounds  of  neg- 
ligence alleged  In  the  petition,  as  shown  in 
our  former  opinion,  state  a  cause  of  action; 
also,  as  the  abstract  before  us  shows  that 
the  case  was  retried  on  all  three  grounds 
alleged,  that  there  Is  evidence  tending  to 
prove  all  three  of  the  charges.  When  analys- 
ed, the  ground  of  negligence  charging  that 
the  skids  were  negligently  and  Improperly 
built,  and  the  ground  that  they  were  negli- 
gently loaded  with  timbers  of  all  sizes  and 
lengths  so  that  they  would  slide  down  the 
ends  and  interlace  and  create  a  dangerous 
place  in  which  to  work,  amount  to  but  one 
negligent  act  stated  in  different  ways,  this, 
because  the  only  evidence  of  impropw  build- 
ing of  the  skids  was  that  they  were  not  plac- 
ed far  enough  apart  to  safely  take  care  of 
the  timbers  as  placed  on  the  same  by  the 
defendant.  Had  plaintiff  used  only  one  of 
the  skids  at  a  time,  the  nearness  to  which 
the  ends  of  the  timbers  on  the  loaded  skid 
came  to  the  unloaded  skid  would  not  have 
caused  the  Injury  complained  of.  On  the 
other  hand,  had  the  skids  been  far  enough 
apart  so  that  timbers  coming  down  on  the 
one  could  not  interlace  with  the  timbers  in- 
discriminately piled  on  the  other,  the  injury 
could  not  have  occurred.  So  the  evidence 
tending  to  show  the  actual  condition  that  ex- 
isted, that  is,  that  the  indiscriminate  loading 
of  both  skids  as  they  were  built  would  per- 
mit the  ends  of  the  timbers  to  Interlock  and 
create  a  dangerous  condition,  necessarily 
proves  both  charges. 

[2]  We  are  unwilling  to  hold,  with  aivel- 
lant's  cotmsel,  that  the  loosening  of  the  tim- 
ber as  plaintiff  did  It  was  so  glaringly  dan- 
gerous that  we  must  hold  him  as  a  matter 
of  law  guilty  of  contributory  negligence.  Nor 
can  we  say  as  a  matter  of  law  that  he  was 
guilty  of  negligence  in  going  to  one  end  of 
the  skid  and  loosening  the  timber  when  by 
going  to  the  other  end  would  have  been  a 
safer  method.  Plaintiff  and  all  those  work- 
ing there  testified  that  they  did  not  discover 
that  the  timbers  would  Interlace  and  bring 
about  the  condition  that  was  brought  about 
as  it  was  dona  He  did  not  know  of  the 
dangers  attending  the  way  he  was  doing  the 
work.  In  Rogers  v.  Tegarden  Packing  Co., 
185  Mo.  App.  99,  170  S.  W.  675,  and  in  Schil- 
ler V.  Kansas  City  Breweries  Co.,  156  Mo. 
App.  569,  580,  187  S.  W.  607,  the  plaintiffs 
were  held  as  a  matter  of  law  guilty  of  con- 
tributory negligence  because  (in  both  opin- 
ions it  is  stated  that)   the  plaintiffs  there 
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knew  of  the  dangerons  way,  and  must  be  held 
to  have  also  known  and  anticipated  the  re- 
sult that  would  follow  from  the  known  con- 
dition. In  the  case  at  bar  it  becomes  a  ques- 
tion of  fact  to  be  determined  by  the  jury, 
In  the  absence  of  any  admitted  knowledge  of 
the  danger  on  plaintiff's  part,  whether  an 
ordinarily  careful  and  observing  person 
would  have  known  of  the  condition.  The 
facts  are  that  plaintiff  had  been  working  In 
a  different  part  of  the  plant  and  had  had  no 
reason,  prior  to  the  time  he  was  brought 
there  to  work  (something  like  an  hour  before 
he  was  injured),  to  observe  the  manner  In 
which  the  timbers  lay  on  the  skids,  and  this, 
coupled  with  the  fact  that  none  of  the  em- 
ployes who  were  working  at  that  particular 
place  anticipated  what  actually  took  place, 
leaves  the  question  of  plaintiffs  duty  to  know 
of  It — or  leaves  the  question  of  his  construc- 
tive knowledge  of  it — an  open  question  for  a 
Jury  to  decide. 

This  was  a  dangerous  place  where  defend- 
ant set  its  men  to  work  and  where  It  would 
take  a  considerable  period  of  time  to  perform 
the  task.  We  find  nothing  in  the  evidence  to 
bring  the  case  within  any  of  the  exceptions 
to  the  safe  place  rule.  Plaintiff,  therefore, 
did  not  assume  the  risk  of  being  injured  as 
he  was. 

[3]  Plaintiff  cannot  be  denied  a  recovery 
on  the  ground  that  although  the  condition 
of  the  skids  was  dangerous  and  negligent, 
yet  that  condition  was  brought  about  by  his 
fellow  workmen.  The  evidence  shows  that 
defendant's  servants  who  loaded  these  skids 
served  under  a  different  foreman  connected 
with  another  part  of  the  plant  from  that  In 
which  plaintiff  worked,  and  that  plaintiff  did 
not  have  the  opportunity  of  working  with 
them  and  discovering  their  omissions  and 
commissions  that  would  amount  to  negli- 
gence. -See  Lanning  Vt  Railway  Co.,  196 
Mo.  647,  94  S.  W.  491,  Koemer  v.  St.  Louis 
Car  Co.,  209  Mo.  loc.  clt.  151,  107  S.  W.  481, 

17  L.  R.  A.  (N.  S.)  292,  and  Parker  v.  Rail- 
way Co.,  109  Mo.  loc.  clt.  408,  19  S.  W.  1119, 

18  Tj.  R.  a.  802. 

[4, 6]  What  has  been  said  disposes  of 
points  made  on  defendant's  refused  Instruc- 
tions C,  H,  and  J.  Defendant's  refused  in- 
struction I  on  the  question  of  plaintiff's  con- 
tributory negligence  by  voluntarily  adopting 
an  unsafe  way  of  loosening  the  timber  when 
there  was  a  safe  way  at  hand  correctly  de- 
clares the  law,  but  this  same  subject-matter 
is  covered  in  plaintiff's  Instruction  No.  1, 
which  excuses  the  trial  court  for  not  giving 
defendant's  Instruction.  In  the  third  of  ap- 
pellant's assignments  of  error  It  is  urged 
that  the  court  erred  in  giving  plaintiff's  in- 
structions numbered  1,  2,  3,  and  4.  How- 
ever, in  appellant's  "Points  and  Authorities" 
and  in  its  "Argument"  in  the  brief  as  well 
as  In  Its  oral  argument  no  complaint  is  made' 
concerning  nor  any  authority  citetl  condemn- 


ing the  action  of  the  court  in  giving  Instruc- 
tion No.  1  asked  by  the  plaintiff,  so  that 
appellant  has  waived  Its  right  to  urge  error 
as  to  that  Instruction. 

[8,  7]  Appellant  also  assigns  as  error  im- 
proper remarlis  made  by  the  attorneys  for 
plaintiff  In  arguing  the  case  before  the  jury. 
We  could  not  sanction  or  ai)prove  some  of 
the  arguments  complained  of,  and  would  re- 
verse the  judgment  and  remand  the  case  on 
that  account  were  it  not  also  shown  to  our 
entire  satisfaction  that  such  remarks  in  no 
way  prejudiced  the  defendant's  case  or  Im- 
properly Influenced  the  Jury.  At  the  former 
trial  of  this  case,  wherein  ttiere  was  no  com- 
plaint of  improper  argument,  the  Jury  gave 
plaintiff  a  verdict  for  $4,000,  and  on  the  re- 
trial. In  the  face  of  such  argument,  the  Jury 
gave  plaintiff  a  verdict  for  $3,250.  The 
plaintiff  was  seriously  and  permanently  in- 
jured ;  the  muscle  in  his  leg  between  the 
ankle  and  knee  having  been  mashed  in  two. 
The  amount  of  the  verdict,  considering  the 
extent  of  the  Injury,  falls  to  indicate  that 
the  Jury  in  arriving  at  a  verdict  of  $3,250 
damages  was  prompted  by  passion  or  preju- 
dice or  Improper  persuasion. 

A  number  of  objections  are  made  in  the 
brief  to  the  alleged  improper  admission,  and 
exclusion,  of  testimony.  Granting  that  ap- 
pellant Is  correct  in  Its  contentions  as  to 
these  points  we  are  not  of  the  opinion  that 
such  errors  materially  affected  the  merit*  ot 
the  action. 

The  judgment  Is  affirmed. 

ROBERTSON,  P.  J.,  and  STURQIS,  J, 
concur. 


WANK  et  al.  v.  PEBT  et  al.    (No.  12141.) 

(Kansas  City  Court  of  Appeals.  Missouri.  Nov. 
27,  1916.    Rehearing  Denied  Dec.  18,  1916.) 

1.  Appeal  and  Eebob  <S=»528(1)— Rbcobd— 
Motion  fob  New  Trial— Bill  of  Excep- 
tions. 

Under  Rev.  St  1900,  $  2083,  making  it  un- 
necessary in  order  to  review  any  action  of  the 
trial  court  that  nny  motion,  etc,  be  copied  into 
the  bill  of  exceptions,  provided  the  bill  contain 
a  direction  to  copy  tlie  same  and  it  is  copied 
into  the  record  and  sent  up,  matters  raised  by 
motion  for  new  trial  cannot  bo  considered  on 
appeal,  where  such  motion  is  not  copie<l  into  the 
bdl  of  exceptions,  and  there  is  no  direction  to 
the  clerk  to  copy  it  in  the  record,  although  the 
motion  is  set  out  in  full  in  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2384,  2385,  2387;  Dec 
Dig.  <3=»528(1).] 

2.  Appeal  and  Ebbob  ®=»590— Recobd— 
Amendment— Time  fob  Amendment. 

An  amended  abstract  cnnnot  be  filed  when 
the  case  is  called  for  argument  several  days 
after  appellees  have  made  the  point  of  insuffi- 
ciency against  the  abstract  and  briefed  the  case 
as  it  stood  without  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  2611-2615 ;   Dec.  Dig. 
590.1 


tesFor  otber  cases  cee  lam*  topic  and  KBT-NUMBSR  In  all  Key-Numbered  Dlsest*  end  Indexes 


Ho.) 


WANK  y.  PERT 


8.  JuRT  «=9l4(l)— fiurr  nr  Bquptt— Dibboi-tj- 

TION      OF     COBPOBATION— ACTIOW      FOB     AC- 
COUNTING. 

I  pon  dissolution  of  a  corporation,  a  suit  by 
directors  and  stockboldere  for  aoconntiiig  against 
otiier  directors  who  were  directed  aa  trustees 
to  convert  tlie  corporation  property  into  cash  to 
pay  off  creditors  and  divide  the  remainder  among 
the  stockholders,  and  asfting  an  Injunction,  was 
a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  J!  68,  72,  81,  83 ;    Dec.  Dig.  <S=>14(1).J 

4.  Corporations  «=>61&— Dissolution— Ac- 
tion fOB  ACCOUNTINQ— AtTOBNBT'B  CHABQ- 
E8. 

In  sach  suit  the  court  bad  power  to  inresti- 
tate  the  charges  made  by  an  attorney  for  serv- 
ices in  winding  up  the  corporation  and  to  make 
him  an  allowance  therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  a  24IS9,  2460;  Dec.  Dig.  ®=>619.] 

5.  Corporations  «=3621(1)— Dissohjtiok— 
Accountiro — Rkokivbbs. 

In  such  suit  the  court  bad  power  to  appoint 
t  receiver  to  take  oyer  the  assets  and  distribute 
them  as  directed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
CiMit.  Dig.  S8  2461-2464;  2471 ;  Dec.  Dig.  «=> 
621(1).] 

6.  Appbai.  and  Ebbob  «s»911(3) — PsxaxTiO'- 
noN^JuDicxAL,  Action. 

Where  the  record  proper  shows  the  court 
had  jurisdiction,  such  jurisdiction  will  be  pre- 
(umed  to  have  been  properly  exercised,  in  the 
absence  of  showing  to  the  contrary. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tS  8686-368S ;  Dec.  Dig.  <g=> 
M1(3).] 

7.  COBPOBATIONS  i8=>620— DissoLtmoN— Stat- 
DTDBT  Tbubtees— Sun  Against. 

Statutory  trustees  of  a  dissolved  corporation 
are  amenable  to  a  court  of  equity,  and  stock- 
(  holders  are  entitled  to  injunction  against  an  in- 
equitable disposition  of  the  assets  by  such  trus- 
tees. 

(Ed.  Note. — For  other  casee,  see  Corporations, 
Cent.  Dig.  (  2447 ;   Dec  Dig.  <3=^20.J 

6.  COBFORATIONS  «=>610— DISSOLUTION — StAT- 

irroBY  Tbcstees— Suit  Against. 
Statutory  trustees  of  a  dissolved  corporation 
are  liable  to  stilt  in  equity  by  the  stocKholders 
for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2469,  2460 ;   Dec.  Dig.  «=>G10.] 

9.  cobpobations  «=>617(1)— dissolution— 
Trust  Fund. 

After  dissolution  of  a  corporation  the  assets 
may  be  administered  in  a  proper  case  by  a  court 
of  equity  as  a  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  2448,  2452,  2453,  2455,  2456 ;  Dec 
Dif.  «=36I7(1).] 

10.  Pleading  <S=9408—Dbm:cts— Waiver  by 
Answer  Ovkb. 

The  objection  that  a  complaint  states  no 
cause  of  action  cannot  be  waived  by  answer. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  ff  1362,  1366 ;   Dec.  Dig.  <8=»408.] 

11.  Pleading  ®=9406(8>— Misjoinder— Waiv- 
KB  BY  Answeb. 

All  question  of  misjoinder  in  a  complaint 
is  waived  by  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {f  1370,  1871;   Dec.  Dig.  «=»406(8).j 

Appeal    from    Circuit    Court,    Buchanan 
County ;  T.  B.  Allen,  Judge. 
"Not  to  be  officially  published." 
Action    by    Andrew    Wank    and    others 


against  William  Peet  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

WUllam  G.  Holt,  of  Kansas  City,  and  L. 
0.  Qabbert,  of  St.  Joseph,  for  appellants.  W. 
B.  Norrls  and  R.  E.  Culver,  both  Of  St  Jos- 
eph, for  respondents. 

ELLISON,  P.  J.  PlalnUffs'  action  is  In 
equity,  brought  by  plalntUTs  as  creditors  of 
a  dissolved  corporation;  the  defendants  be- 
ing charged  with  having  In  their  possession 
the  funds  of  such  corporation.  An  Injunc- 
tion was  asked  as  well  as  an  accounting  and 
the  appointment  of  a  receiver.  The  bill  was 
sustained  and  a  decree  rendered  against  de- 
fendants for  amounts  found  to  be  due  the 
creditors. 

[1]  Plaintiffs  Insist  that  no  alleged  error 
save  what  may  appear  In  the  record  proper 
can  be  urged  In  this  court,  for  the  reason 
that  no  motion  for  new  trial  Is  preserved 
in  the  bill  of  exceptions.  What  appears  to 
be  a  motion  for  new  trial  is  set  out  In  the 
record  proper,  but  that  Is  no  place  for  its 
preservation.  That  Is  a  proper  and  neces- 
sary place  for  It  to  appear  that  a  motion  for 
new  trial  was  filed  and  overruled,  but  the 
motion  Itself  should  appear  In  the  bill  of  ex- 
ceptions with  the  exception  taken  to  Its  be- 
ing overruled.  By  the  terms  of  the  statute 
(section  2083,  R.  S.  1909). It  Is  necessary  to 
copy  the  motion  In  the  bill  before  It  Is  sign- 
ed by  the  Judge,  imless  it  contains  direc- 
tions to  the  clerk  to  copy,  In  which  case  It 
will  be  sufficient  If  the  motion  "Is  copied  In- 
to the  record  sent  up  to  the  appellate  court" 
In  this  case  the  motion  for  new  trial  Is  not 
copied  Into  the  bill  of  exceptions,  nor  does 
the  bill  contain  directions  to  copy  it  The 
only  tiling  appearing  in  the  bill  Is  that  a 
motion  for  new  trial  was  filed  and  overruled 
and  exception  taken,  and  that  "said  motion 
for  new  trial  Is  set  forth  In  full  on  page  88 
to  105  of  this  abstract;  hence  Is  here  omit- 
ted." Those  pages  are  pages  of  the  record 
proper,  and  there  Is  found  at  that  place  a 
copy  .of  what  purports  to  be  a  bill  of  excep- 
tions. It  has  been  many  times  decided  that 
that  mode  of  preserving  a  motion  for  new 
trial  will  not  be  allowed.  State  v.  Revely, 
145  Mo.  660,  662,  47  S.  W.  782;  Blanchard 
V.  Dorman,  236  Mo.  416,  439,  139  S.  W.  395; 
State  ex  rel.  v.  Board  of  Health,  266  Mo. 
242,  262,  264,  180  S.  W.  538;  Pugsley  v. 
Ozark  Cooperage  Co.,  154  Mo.  App.  387,  133 
S.  W.  850 ;  State  ex  rel.  Waggoner  v.  Lelcht- 
man,  146  Mo.  App.  29j,  130  S.  W.  94.  Our 
rule  26  (169  S.  W.  xv)— Supreme  Court  rule 
32  (186  S.  W.  X)— does  not  affect  this  ques- 
tion. Case  V.  Garland,  264  Mo.  463, 175  S.  W. 
200. 

The  abstract  of  the  bill  of  exceptions  does 
not  show  that  It  was  signed  by  the  judge, 
but  does  show  It  to  be  signed  by  the  attor- 
neys for  each  party.    It  is  recited  in  the  rec- 
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ord  proper  that  ainieUttDts  "pray  that  said 
bill  of  ezcepttons  be  allowed  by  the  court, 
signed  by  the  judge  thereof,  sealed,  filed, 
and  made  a  part  of  the  record  in  this  cause, 
oil  of  which  is  now  here  accordingly  done, 
this  14th  day  of  July,  1916."  As  aU  matters 
pertaining  to  exceptions  are  included  in  our 
disposition  of  the  motion  for  new  trial.  It  is 
not  necessary  to  say  whether  the  record 
shows  this  blU  to  be  authenticated.  We 
merely  draw  attention  to  the  matter  and  cite 
Cooper  T.  Maloney,  162  Mo.  684,  63  S.  W. 
372 ;  Reno  t.  Fits  JaneU,  163  Mo.  4U,  63  S. 
W.  808;  Roberts  t.  Jones,  148  Mo.  368,  49  S. 
W.  985;  State  t.  Watts,  248  Mo.  494,  496, 
154  S.  W.  721. 

[2]  When  the  case  was  called  for  argument 
and  submission  defendants'  counsel  stated 
that  he  would  file  a  motion  for  leave  to 
amend  the  abstract  This  motion  was  filed 
on  the  next  day.  Tlila  was  several  days  aft- 
er plaintiffa  bad  made  the  point  against  the 
abstract  and  briefed  the  case  as  it  is  made 
without  a  bill  of  exceptions.  In  such  circum- 
stances it  has  been  expressly  ruled  that  an 
amended  abstract  cannot  be  filed.  Harding 
V.  BedoU,  202  Mo.  626,  634-637,  100  8.  W. 
638;  Bverett  t.  BuU^,  192  Mo.  564,  569,  91 
S.  W.  890. 

We  are  cited  to  Pugsley  v.  Lumber  Co., 
162  Mo.  App.  360,  141  S.  W.  923,  and  State 
ex  rel.  t.  Uchtman,  184  Mo.  App.  225, 168  S. 
W.  367,  where  the  St.  Louis  Court  of  Ap- 
peals permitted  an  abstract  to  be  amended. 
Those  cases  had  been  improperly  transferred 
to  the  Springfield  Court  of  Appeals  and  sub- 
mitted and  decided  by  that  court.  Finding 
that  it  had  no  Jxirisdiction  of  the  cases,  that 
court  transferred  them  back  to  the  St.  Louis 
Court  of  Appeals,  where  they  were  lodged  as 
though  they  had  not  been  sent  away.  It  does 
not  appear,  and  we  do  not  know.  In  what  cir- 
cumstances the  court  allowed  the  amend- 
ment It  may  be  the  cases  were  in  such  sit- 
uation as  to  apply  to  them  the  remarks  of 
the  Supreme  Court  in  Everett  v.  Butler,  192 
Mo.  loc.  cit  568,  569,  01  S.  W.  890.  But,  if 
we  were  to  allow  the  amendment  asked  in 
this  case,  it  would  be  a  clear  violation  of  our 
duty  to  give  effect  to  the  decisions  of  the 
Supreme  Court 

[3]  We  therefore  have  nothing  to  consider 
save  the  record  proper.  Arising  on  that  rec- 
ord is  the  point  that  the  case  Is  not  one  in 
equity  and  should  have  been  tried  by  a  Jury 
Instead  of  by  the  court  and  referee.  It  ap- 
I>ears  from  the  petition  that  a  corporation 
existed  known  as  the  British-American  Ce- 
ment Company,  was  organized  imder  the 
laws  of  West  Virginia,  and  that  its  principal 
OflSce  was  in  Kansas  City,  Missouri;  that 
plaintiffs  and  defendants  were  stockholders 
and  directors  in  the  corporation ;  that  it  be- 
came involved  in  numerous  contracts  it  could 
not  perform;  it  could  not  meet  its  obliga- 
tions ;  that  thereafter  it  was  duly  dissolved ; 
that  the  board  of  directors,  consisting  of 


plaintiffs,  defendants,  and  othexs,  were  dl< 
rected  as  trustees  to  convert  the  property  in- 
to cash  and  pay  off  all  creditors,  and  then  to 
divide  what  was  left  among  the  stockholders 
pro  rata;  that  the  board  aiq[>olnted  deftod- 
ants  Peet,  Courtney,  and  Dolman  as  agents 
in  collecting  and  converting  the  assets  of  the 
dissolved  corporation  into  cash;  that  they 
proceeded  to  do  so,  and  appointed  defendant 
Courtney  as  treasurer,  and  that  he  has  his 
coIlectlonB  deposited  with  defendant  the 
Bartlett  Trust  Company;  that  said  trustees 
have  wrongfully  and  ocdawfully,  in  violatioa 
of  their  trust,  paid  to  defendants  Peet  and 
Coughlln  out  of  such  assets  $2,000  as  re- 
bates on  amounts  paid  by  them  on  tbeir 
stock  in  the  corporation,  for  which  they  had 
no  lawful  claim,  and  that  they  have  jmid 
large  sums  (the  exact  amount  unknown)  to 
defendant  Dolman  as  attorney's  fees  for  such 
trustees,  and  that  they  have  paid  out, other 
large  sums,  the  amount  and  object  unknown ; 
that  the  plaintiffs  loaned  to  the  corporation 
$600,  and  that  other  stockholders  loaned  sums 
unknown,  and  that  they  are  entitled  to  these 
sums  before  distribution  is  made  to  stock- 
holders who  did  not  make  such  loans  and 
are  not  creditors ;  that  defendants  Peet  and 
Courtney  will,  unless  restrained,  appropriate 
wrongfully  the  remaining  funds,  and  thereby 
not  only  deprive  plaintiffs  of  their  legal  pri- 
or claims,  but  make  them  llaUe  for  debts  as 
stockholders;  that  defendants  have  used 
their  power  for  their  own  benefit  and  profit 
in  violation  of  their  duties  as  trustees ;  that 
such  defendants  have  in  their  possession  all 
the  books  and  papers  of  the  dissolved  corpo- 
ration; that  it  is  necessary  to  have  an  ac- 
counting to  avoid  a  large  number  of  suits 
and  expensive  litigation,  and  to  prevent  the 
dissipation  of  the  fimds  aforesaid.  An  in- 
junction is  asked,  together  with  all  proper 
relief. 

Defendant  Dolman  came  in  by  way  of  an 
answer  and  cross-petition.  He  admits  hav- 
ing received  fees  and  sets  up  the  services 
performed  and  that  such  fees  were  reason- 
able and  pn^>er.  He  further  set  up  services 
for  which  he  had  not  been  paid.  He  prayed 
the  court  to  ascertain  the  value  of  his  serv- 
ices, and  in  disposing  of  the  case  to  make 
him  an  allowance  therefor. 

The  trial  court  entered  its  decree  in  which 
it  found  that  defendant  William  Peet  bad 
appropriated  to  his  own  use  $2,000  of  the 
corporate  funds,  and  bad  caused  to  be  paid, 
to  one  Tom  Harrington  $2,000  of  the  corporate 
funds,  and  that  defendant  Coughlln  had  re- 
ceived $1,250  of  the  corporate  funds,  all  of 
which  was  a  refund  on  stock  which  they  bad 
subscribed  and  paid  for  In  fiill,  and  to  which 
they  were  not  entitled  until  all  the  debts 
were  paid.  The  court  further  found  that  all 
debts  had  been  paid  except  the  claims  of 
plaintiffs  Wank  and  Qei«er  for  $500  each 
and  of  defendant  Dolman  for  services  ren- 
dered, the  value  of  wMch  the  court  found  to 
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be  15,000,  trom  wM<!h  abonld  be  deducted 
the  amooDt  he  had  received,  amounting  to 
I3J.29.92,  leaving  a  balance  due  Dolman  of 
11,870.08,  and  Judgment  wa«  entered  accord- 
ingly, and  after  adjusting  the  equities  be- 
tween the  defendants,  and  they  were  ordered 
to  pay  the  same  to  the  extent  of  the  mon^ 
which  came  Into  their  hands. 

[4]  It  seems  to  us  to  be  manifest  that  a 
canse  of  action  Is  stated  in  equity  in  which 
It  vas  altogether  proper  to  appoint  a  referee 
to  hear  evidence,  take  an  accounting,  and 
thoroughly  investigate  the  charges  in  the  pe- 
tition. The  face  of  the  petition  shows  It  in- 
volves a  long  accounting  and  the  record  here 
bears  that  out.  It  contains  more  than  600 
printed  pages.  It  was  also  in  the  lawful 
power  of  the  court  to  investigate  the  charges 
made  by  Attorney  Dolman  in  the  service  of 
the  trustees  and  to  make  him  an  allowance 
therefor. 

[S]  It  was  likewise  wlttiln  the  lawful  pow- 
er of  the  court  to  appoint  a  receiver  to  take 
over  the  assets  and  distribute  them  as  di- 
rected. 

[I]  As  has  been  already  explained,  we 
have  nothing  but  the  record  and  the  power 
which  can  be  lawfully  exercised  under  such 
a  record.  The  record  proper  showing  the 
Jurisdiction  and  power,  we  must  assume,  in 
the  absence  of  the  only  record  which  could 
disclose  an  error  in  its  exercise,  that  it  was 
properly  exercised. 

[7]  "It  is  weU  settled  that  statutory  trus- 
tees of  a  dissolved  corporation  are  amenable 
to  a  court  of  equity,  and  stockholders  are 
entitled  to  an  inJunctloiiL  against  an  inequita- 
ble disposition  of  the  assets  by  such  trus- 
tees."   23  Encyc.  Plead.  &  Pract  1305. 

[I]  "The  statutory  trustees  of  a  dissolved 
corporation  are  liable  to  a  suit  in  equity  by 
the  stockholders  for  an  account,  and  it  would 
seem  tliat  an  account  against  them  Is  almost 
always  a  matter  of  course,  and  a  court  of  equi- 
ty has  Jurisdiction  to  remove  statutory  trus- 
tees for  malfeasance  In  office  or  any  betrayal 
of  their  trust"  2  Story  on  Equity  Jur.  (13th 
£d.)  {  1252 ;  2  Beach  on  Private  Corp.  {  788. 
To  these  may  be  added  Ashton  t.  Penfield, 
233  Mo.  391,  135  S.  W.  938 ;  State  ex  rel.  v. 
Shelton,  238  Mo.  281,  142  S.  W.  417 ;  Hage- 
man  v.  Railroad,  202  Mo.  249,  266,  100  S.  W. 
1081. 

[I]  After  dissolution  of  a  corporation,  the 
assets  are  regarded  as  a  trust  fund,  to  be 
reached  by  a  court  of  equity  in  a  proper  case 
and  administered  as  a  trust  fund.  Foster  t. 
Mnllanphy  Ck>.,  92  Mo.  79,  90,  4  S.  W.  260; 
Mo.  Lead  Co.  v.  Beinhard,  114  Mo.  218,  232, 
21  S.  W.  488,  35  Am.  St  Rep.  746;  Homer 
V.  Carter,  11  Fed.  362. 

[10,11]  In  meeting  plaintiff's  point  ttiat 
defendants  waived  its  demurrer  to  the  plead- 
ing by  answering,  it  is  truly  said  that,  if  no 
cause  of  action  is  stated,  there  cannot  be  a 
waiver.    But,  aa  we  have  already  seen,  a 


cause  of  action  la  stated.    All  question  of 
misjoinder  was  waived  by  the  answer. 

After  a  careful  consideration  of  the  case 
presented,  we  find  ourselves  without  right  to 
disturb  the  Judgment,  and  it  is  affirmed.    All 
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HOLTZCLAW  t.  OHIGAOO,  B.  &  Q.  R.  CO. 
(No.  12147.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  27,  1916.    Rdiearing  Denied 

Dec.  18,  1916.) 

1.  PLEADrif o  «s>248(12)  —  Akknomxitt  —  Db- 

FABTpiUE. 

It  is  not  a  departure,  in  an  action  for  neg- 
ligently caasing  a  fall,  for  the  amended  petition 
to  contain  an  additional  specification  of  neg- 
ligence as  a  cause  of  the  fall. 

[Ed.  Note.— I\>r  other  cases,  see  Pleading, 
Cent  Dig.  §  604;   Dec.  Dig.  <3=3248(12).] 

2.  PUEADINO   «=>420(3)— DeFXCTB— DEPAKTnU 

— Waiveb. 
Any  departure  by  amendment  of  petition  is 
waived  by  defendant  answering  over,  and  going 
to  trial  on  the  merits. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1411;    Dec.  Dig.  <8=>420(3).] 

3.  Master  and  8ebvant  $=9287(5)  —  Action 

TOB  INJUBT— NeOLIOEKCE— E>^IDENCE. 

Evidence,  in  a  servant's  action  for  injury, 
held  insufficient  to  go  to  the  jury  on  the  issue 
of  B.,  a  fellow  servant,  negligently  jumping 
against  plaintiff  while  both  were  attempting  to 
leap  on  a  power  car  used  by  a  section  crew; 
it  leaving  in  the  realm  of  cotijecture  the  ques- 
tion of  any  contact  being  negligent  rather  than 
accidental 

[EkI.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1061;  Dec  Dig.  «=> 
287(5).] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Charles  H.  Mayer,  Judge. 

"Not  to  be  officially  published." 

Action  by  John  M.  Holtzclaw  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

O.  M.  Spencer,  B.  M.  Spencer,  and  M.  G. 
Roberts,  all  of  St.  Joseph,  for  appellant 
Mytton  &  Parkinson,  of  St  Joseph,  for  re- 
spondent 

TBIMBLO;  J.  Tikis  is  a  suit  to  recovai 
damages  for  personal  injuries  under  the  Etai- 
ployers'  LiabUlty  Act  (Act  AprU  22,  1908,  c 
148,  85  Stat  66  [U.  8,  Comp.  St  191ii 
it  8667-8666]).  There  was  a  recovery  of  $2,- 
000,  and  defendant  appealed. 

Plaiutlfl  was  a  member  of  a  section  gan^f 
or  crew.  In  going  to  and  from  their  work 
on  the  sectloB,  the  men  used  a  "motor  hand 
car,"  which  was  very  much  like  an  ordi- 
nary band  car,  except  that  in  the  middle  of 
the  back  end  of  the  car  it  bad  a  motor  en- 
gine by  which  it  was  propelled  instead  of 
by  the  ordinary  hand  power.  The  door  of 
the  car  was  about  18  inches  above  the  rail 
and  along  each  side  of  the  car  was  a  board 
seat  about  6  or  8  inches  wide,  extending  the 
length  of  the  car  and  about  44  inches  above 
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the  surface  of  the  ties.  The  seats  were  sup-  j 
ported  at  the  ends  by  resting  upon  Z-ahaped  I 
Irons,  the  ends  of  the  seats  being  fastened  j 
to  the  upper  horizontal  portions  of  the  Irons, 
while  the  lower  horizontal  portions  thereof 
rested  upon  and  were  fastened  to  the  floor. 
The  car  was  6  feet  8  inches  In  length,  and 
at  Its  corners  were  four  handholds,  the  two 
In  front  extending  to  the  front  and  the  two 
behind  extending  to  the  rear.  These  hand- 
holds were  6  or  8  inches  in  length,  and  were 
about  the  size  of  the  ordinary  two  by  four. 
They  were  for  use  In  lifting  the  car  to 
place  it  on  the  rails.  After  it  was  put  upon 
the  rails,  it  was  necessary  that  the  car  he 
pushed  for  a  short  distance  to  start  the  mo- 
tor, the  initial  morement  of  the  car,  we  as- 
sume, producing  a  similar  result  as  the 
"cranking"  of  certain  automobiles.  In  thus 
pushing  the  car  the  men  would  run  along 
with  it,  and,  after  the  engine  began  work- 
ing, would  leap  from  their  various  positions 
upon  the  ground  to  the  seats. 

At  the  time  of  plaintiff's  injury  the  car 
had  been  placed  upon  the  rails  and  the  section 
men  were  shoving  it  along  as  was  customary. 
The  track  lay  east  and  west,  and  the  car 
was  being  pushed  in  the  latter  direction. 
The  foreman  was  on  the  car  at  the  motor 
with  his  back  to  the  front.  Plaintiff  was  as- 
sisting the  other  men  in  pushing  the  car 
along  to  start  the  engine.  He  was  on  the 
north  side  and  at  the  front  of  the  car, 
running  along  at  its  side,  holding  the  front 
end  of  the  north  seat  with  his  right  hand, 
and  the  inside  of  the  seat  with  his  left, 
which  was  at  some  point  back  east  of  the 
west  end  of  the  car.  Loren  Brown  was  at 
the  front  on  the  south  side,  just  opposite  to 
and  across  the  car  from  plaintiff.  Holt  and 
Bottorff  were  behind  the  car,  helping  to 
push,  the  latter  on  the  south  or  left  and  the 
former  on  the  north  or  right.  Lawrence 
Brown  (or  Bill  Brown,  as  he  was  sometimes 
called)  was  on  plaintiff's  side  of  the  car. 
These  two.  Brown  and  plaintiff,  were  the 
only  men  on  the  north  side  of  the  car.  All 
were  running  along  giving  the  car  its  initial 
start,  and,  the  engine  beginning  to  work,  the 
men  were  leaping  upon  the  car.  Plaintiff, 
in  testifying,  claimed  that,  as  he  and  Law- 
ence  Brown  were  leaping  upon  the  car,  it 
gave  a  Jerk,  and  Brown  either  jumped  or  fell 
against  him ;  that  the  impact  of  Brown's 
body  broke  the  hold  of  plaintiff's  left  hand, 
causing  him  to  fall  from  and  in  front  of  the 
car  and  receive  the  injuries  for  which  he 
sued.  In  his  original  petition  plaintiff  charg- 
ed defendant  with  specific  negligence  in 
maintaining  a  defective  motor  which  would 
start  and  stop,  and  alleged  that: 

"While  in  the  net  of  getting  upon  the  car  the 
plaintiff  was,  on  accoant  of  the  defective  motor 
and  the  same  stopping,  and  on  account  of  the 
negligence  of  the  defendant  and  its  servants, 
knocked  from  the  car  and  under  said  motor 
car" 

— ^but  nothing  was  said  in  the  petition  about 
Brown  having  Jumped  against  him.    And  in 


answer  to  inquiries,  after  be  was  hurt,  as  to 
how  it  happened,  he  said  nothing  about  any 
one  having  jumped  against  him.  After  dep^ 
osltions  were  taken,  which  failed  to  show  a 
defect  in  the  motor  or  to  disclose  the  cause 
of  plaintifTs  fall,  an  amended  petition  was 
filed  which,  In  addition  to  the  charge  con- 
tained in  the  original,  alleged: 

"That  the  agents  and  servants  of  defendant 
carelessly  and  negligently  jumped  against  him 
(plaintiff  thereby  causing  him  to  be  knocked 
from  said  car,"  etc. 

[1,  2]  llie  cause  of  action  In  the  original 
petition  was  the  negligent  causing  of  plain- 
tiff to  fall.  The  amended  petition  presented 
the  same  cause  of  action,  but  contained  an 
additional  speciflcation  of  negligence  as  a 
cause  of  the  fall.  This  was  not  a  departure 
as  defendant  claims,  but  If  it  was,  defendant 
waived  any  right  to  complain  by  answering 
over,  and  going  to  trial  on  the  merits. 

[S]  Defendant  offered  a  demurrer,  both  at 
the  close  of  the  evidence  in  chief  and  at  the 
conclusion  of  all  the  evidence.  These  were 
unavailing,  and  one  of  defendant's  oonten- 
tions  is  that  plaintiff  is  not  entitled  to  recov- 
er. The  sole  ground  upon  which  plaintifT 
went  to  the  Jury  was  the  alleged  negligence 
of  Brown  in  jumping  against  plaintiff  while 
both  were  attempting  to  leap  upon  the  car. 
It  is  clear,  therefore,  that  unless  the  evi- 
dence discloses  some  negligence  on  the  part 
of  Brown,  or  presents  facts  from  which  the 
Jury  can  rightfully  draw  an  inference  that  he 
was  negligent,  the  plaintiff  is  not  entitled  to 
recover. 

Plaintiff  was  the  only  witness  on  his  side 
of  the  case  as  to  the  happening  of  the  acci- 
dent The  other  men  were  witnesses  for  the 
defendant.  They  all  testified  that  they  did 
not  see  plaintiff  fall  from  the  car,  nor  did 
they  know  what  it  was  that  caused  him  to 
fall.  Plaintiff  testified  that  he  and  the  men 
were  pusdiing  the  car  along  and  Brown  was 
behind  him;  that  he,  plaintiff,  was  holding 
the  front  edge  of  the  seat  with  his  right 
hand ;  that  while  he  could  not  say  JuEit  how 
far  bis  left  hand  was  back  east  of  the  west 
end  of  the  car,  yet  his  best  judgment  was 
that  it  was  2%  or  3  feet  back;  that  he  had 
his  right  foot  on  the  step  or  handle,  and 
while  in  that  position — 

"there  was  a  jerk  in  the  cor  as  I  made  to  bring 
my  left  foot  up,  and  Bill  Brown  made  a  leap, 
you  know,  to  get  on  the  car,  and  jum^d  against 
me,  fell  against  mc.  Q.  Jumped  against  what? 
A.  My  arm.  Q.  Which  arm?  A.  The  left  one. 
Q.  What  happened  to  it?  A.  It  put  me  down 
under  the  car.  Q.  What  did  be  do  to  your  left 
band,  if  anything?  A.  Knocked  it  loose,  of 
course,  when  the  man  fell  against  me." 

Plaintiff  did  not  see  Brown  Jump.  He  was 
asked: 

"Q.  What  part  of  bis  body  did  strike  you? 
A.  I  think  just  about  all  of  him;  he  fell  against 
my  hand,  knocked  it  loose;  fell  against  me, 
that's  just  the  siie  of  it,  when  he  went  to 
Drake'  his  leap;  he  was  bound  to  jump  on.  Q. 
Did  you  see  him  jump  on!  A.  I  nev 
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Farther  on  be  testified: 

"When  I  went  to  pick  up  the  left  foot  there 
was  a  jerk  in  the  car,  Brown  fell  against  me 
ind  throwed  me  forward.  •  *  •  If  It  hadn't 
been  for  Brown  fallinfr  against  me,  I  wouldn't 
bare  went  under;  the  ;erk  wasn't  strong  enough 
to  put  me  under.  •  •  •  Q.  Mr.  Iloltzclaw, 
this  jerk  that  you  refer  to,  the  jerk  of  the  car, 
that  was  not  sufficient  to  throw  you  off  the 
car?  A.  No,  dr,  it  didn't  do  it.  •  •  •  Q. 
You  knew  the  jerk  wouldn't  poll  you  loose?  A. 
I  knew  that  it  didn't.  Q.  It  was  not  sufficient- 
1;  strong,  was  it?  A.  It  was  strong  enough  to 
pot  Brown  against  me;  that  is  the  size  of  it,  ex- 
actly." 

In  a  deposition  tdt&a  prior  to  the  trial 
plaintur  testllled: 

"Q.  Tou  said  that  Brown  fell  into  your  band 
—do  you  mean  that  he  fell  into  it  or  jumped 
into  It  when  he  jumped  onto  the  car?  A.  I 
couldn't  say  which,  whether  he  jumped  or  fell 
in.  but  I  Imow  he  knocked  my  hand  loose." 

So  far  as  plaintiff's  testimony  Is  concerned, 
it  is  clear  that  he  did  not  see  Brown  when  be 
jnmped.  He  does  not  testify  to  anything 
Brown  did  or  failed  to  do  which  would  constl- 
tDte  negligence  on  the  latter's  part.  Indeed, 
plaintiff's  evidence  tends  to  absolve  Brown 
from  negligence.  He  at  first  says  Brown 
either  jumi>ed  or  fell  against  him,  and  then 
later  says  Brown  "fell  against  me,  that's  Just 
the  size  of  it,  when  be  went  to  make  his  leap" ; 
that  as  Brown  leaped  there  was  a  Jerk  In  the 
car  "strong  enough  to  put  Brown  against  me; 
that  la  the  size  of  It  exactly."  If  Brown  fell 
against  the  plaintiff  by  reason  of  a  Jerk  In  the 
car  occurring  at  the  moment  be  leaped,  cer- 
tainly Brown  was  not  negligent.  PlalntifTs 
evidence  not  only  failed  to  disclose  any  negli- 
gent act  on  Brown's  part,  but  tended  to  show 
instead  that  the  fall  was  not  Brown's  fault, 
but  was  caused  by  a  Jerk  In  the  car,  which 
plaintiff  says  was  going  sis  or  eight  miles  an 
hour.  This,  however,  was,  as  heretofore 
stated,  not  the  negligence  upon  which  plaln- 
tlfl  went  to  the  Jury.  The  plaintiff,  therefore, 
failed  to  make  out  even  a  prima  facie  case 
of  negligence,  and,  having  so  faUed,  the  de- 
fendant is  not  in  the  position  of  having  the 
burden  of  proving  its  freedom  from  negli- 
gence. 

It  is  true  that,  although  plaintiff  failed  to 
make  out  a  prima  facie  case,  yet,  if  defend- 
ant's evidence  made  ont  a  case  wherein  the 
Jury  could  reasonably  find  that  Brown's  act 
was  negligent  rather  than  accidental,  then  the 
last  demurrer  was  properly  overruled,  even 
though  the  first  one  Should  have  been  sustain- 
ed. For,  in  that  situation  where  the  burden 
Is  stUl  with  plaintiff  to  establish  negligence, 
the  defendant's  evidence  wUl  not  be  sufficient 
to  bdp  out  plaintiff's  case,  unless  the  evi- 
dence, or  the  Inferences  to  be  drawn  there- 
from, tend  to  show  negligence  rather  than  an 
accident.  Nor  will  that  evidence  be  sufBcient 
if  the  question  of  negligence  is  left  a  matter 
of  uncertainty  or  conjecture.  Otherwise 
plaintiff  could  recover  merely  upon  a  show- 
ing that,  while  working  in  the  ordinary  dose 
proximity  of  another  servant,  he  came  in  con- 
tact with  sncb   servant  and  was  injured. 


Plaintiff  contends,  however,  tliat  dcfoidant's 
evidence  made  out  a  case  of  negligence  for 
plaintiff  and  relieved  him  of  the  burden  of 
establishing  that  negUgence. 

As  stated,  all  of  the  men  except  plaintiff 
testified  that  they  did  not  see  plaintiff  fall 
and  did  not  know  what  caused  him  to  fall. 
Brown  swore  that  he  did  not  Jump  against 
plaintiff  nor  come  in  contact  with  him.  Thus 
far,  therefore,  defendant's  evidence  did  not 
supply  plaintiff's  lack  of  proof.  But  Brown 
and  the  foreman,  on  cross-examiuatlou,  said 
that  It  was  customary  for  the  hind  man  to 
get  back  far  enough  to  clear  the  front  man. 
And  Brown  said  that  there  was  no  Jerk  of  the 
car  and  no  fall  by  him  in  consequence  there- 
of; that  be  landed  where  he  Intended  to 
Jump;  that  he  Jumped  straight  toward  the 
car  and  not  forward  a  little,  and  did  not 
strike  plaintiff.  He  further  said  that  he  was 
about  the  center  of  the  car,  and,  on  further 
cross-examination,  admitted  that  there  was 
nothing  to  prevent  him  from  being  back  fur- 
ther, and  there  was  plenty  of  room  for  him 
back  there.  Plaintiff,  therefore,  takes  the 
position  that  these  admissions  present  a  state 
of  facts  from  which  the  Jury  could  find  that 
Brown  negligently  Jumped  against  him.  This 
is  based  upon  the  following  theory:  That 
plaintiff's  left  hand  was  from  30  to  36  inches 
east  of  the  west  end  of  tb^  seat;  tliat  if 
Brown  was  at  the  center  of  the  side  of  the 
car,  the  center  of  his  body  was  opposite  the 
middle  point  of  the  seat  and,  as  it  was  80 
Inches  long,  this  middle  point  was  40  inches 
back  from  the  west  end  of  the  seat;  that 
Brown's  body  was  10  inches  in  width  from  the 
center  line  thereof  to  bis  right  shoulder,  and 
hence,  even  if  Brown  Jumped  straight,  one- 
half  of  bis  body  would  be  west  of  the  middle 
point  of  the  seat,  and  6  inches  of  his  body 
would  strike  plaintiff's  hand  if  it  was  36 
inches  back ;  and  by  rejecting  plaintiff's  state- 
ment that  the  car  Jerked,  but  accepting  Ids 
statement  that  Brown  struck  him,  and  ac- 
cepting Brown's  statement  that  the  car  did 
not  Jerk,  but  rejecting  his  statement  that  he 
did  not  touch  plaintiff,  the  Jury  could  say  that 
Brown  struck  plaintlfTs  hand  and  was  negli- 
gent in  not  getting  further  back. 

Doubtless  a  Jury  can  accept  any  part  of  a 
witness's  testimony  and  reject  any  other  part 
and  can,  under  the  proper  circumstances,  piece 
out  a  case  by  proper  selections  from  the  evi- 
dence of  both  sides.  But  do  the  facts  in  the 
case  at  bar  Justify  the  Jury  in  finding  any- 
thing more  tlian  that  Brown's  body  struck 
plaintiff's  hand?  To  entitle  plain  till  to  re- 
cover, the  facts  must  be  such  as  to  reason- 
ably enable  the  Jury  to  find  that  the  striking 
was  negligent  rather  than  accidental.  For 
the  Jury  cannot  speculate  as  to  whether  it 
was  one  or  the  other,  nor  can  they  arbitrarily 
choose  the  one  rather  than  the  other.  If  the 
proof  leaves  it  uncertain  as  to  which  it  was, 
then  plalntia  must  fall.  The  question,  there- 
fore, is  whether  or  not  the  alleged  negligewj^ 
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Is  left  In  fbe  realm  of  speculation  and  conjec- 
ture nnder  the  circumstances  conceded  to 
exist  In  this  case. 

In  the  first  place,  the  proof  does  not  show 
definitely  how  far  hack  plaintiff's  left  hand 
was  from  the  west  end  of  the  seat  Plaintiff 
did  not  know.   He  testified: 

"Q.  How  far  back  from  the  end  of  the  car 
when  you  were  pusblns  along  here?  A.  About 
2  feet  or  2V^,  maybe;  somewheres  along  about 
that;  .  miKht  have  been  further  than  that; 
might  not  be  so  fnr.  Q.  That  don't  give  us  any 
Information.  A.  nniat  Is  the  best  I  can  give  you. 
You  take  a  man,  run  up  there  and  start  that 
car,  you  don't  know  just  how  far  you  are  from 
the  end — might  say  so  far,  might  not  be  that  far. 
Q.  Let  us  understand  one  another  from  the 
start.  I  think  you  are  right  about  that;  don't 
think  yon  can  be  absolutely  accurate.  All  I 
ask  is,  not  for  so  many  inches,  but  you  are 
satisfied  it  is  somewhere  in  the  neighborhood  of 
2  feet  or  2^— that  is  your  best  belief?  A.  It 
might  be  that,  and  it  might  be  further;  couldn't 
say  and  wouldn't  say.  Q.  Might  be  leas,  hut 
what  is  your  best  judgment  of  what  it  was?  A. 
I  give  you  my  best  judgment;  I  told  yon  I 
didn't  know.  Q.  Is  that  your  beet  judgment 
about  this  whole  case;  that  you  are  not  sure — 
you  don't  know  how  far  back  your  left  hand 
was?     A.  No,  sir." 

Upon  being  urged  to  give  his  best  Judg- 
ment he  said: 

"I  will  say  then  2^  or  3,  If  you  must  have  it 
that  war.  Q.  I  must  not  have  it  at  all,  but  I 
would  like  to  get  it  for  the  benefit  of  the  jury — 
your  best  information  about  the  facts— 2>A  feet 
or  3?  A.  Yes,  sir,  I  would  say  that.  Q.  Where 
was  your  right  hand?  A.  On  the  front  end  of 
the  seat." 

Now,  although  plalntlfC  gives  It  as  his 
opinion  or  best  Judgment  that  his  hand  was 
that  far  back,  yet  it  is  clear  that  It  is  only 
an  opinion.  And  when  the  conceded  facts  as 
to  plaintiff's  position  are  examined,  it  wlU  he 
seen  that,  while  It  Is  not  impossible  for  plain- 
tiff's left  hand  to  be  36  Inches  back.  It  was 
at  least  an  unnecessary,  If  not  awkward,  po- 
sition for  him  to  put  his  band  back  that  far. 
His  statement,  therefore,  that  his  hand  was 
so  far  back  was  no  more  than  a  guess,  or,  as 
his  own  testimony  shows,  a  mere  opinion. 

In  the  next  place,  plaintiff's  own  testimony 
shows  that  Brown's  position  at  the  middle  of 
the  car's  side  was  not  negligence,  as  ordi- 
narily there  were  three  men  on  the  side  and 
the  middle  man  had  to  let  the  hind  man  on. 
Plaintiff  was  asked: 

"Q.  What  was  the  customary  place  for  the 
rear  man  to  stay  with  reference  to  the  front 
man?" 

This  was  not  answered,  and  he  was  next 
asked: 

"Q.  At  what  part  of  the  car  would  he  ordi- 
narily be,  previous  to  this?  A.  He  would  be 
right  behind  me.  Q.  How  far  behind  you?  A. 
Maybe  a  couple  of  feet:  maybe  not  that  far; 
there  was  three  on  a  side,  you  know,  and  one 
man  had  to  get  out  of  the  other  one's  way;  he 
had  to  let  the  hind  man  on." 


Clearly,  therefore,  the  middle  man  had  to 
be  at  or  about  the  middle  when  there  were 
three  on  a  side;  for,  granting  that  he  bad 
to  keep  away  from  the  front  man,  be  had 
also  to  keep  ont  of  the  other  man's  way,  and, 
as  plaintiff  says,  "let  the  hind  man  on."  If, 
now,  the  middle  of  the  car  was  the  custom- 
ary and  usual  place  for  Brown  to  take,  can 
It  be  said  to  be  negligent  for  him  to  take 
that  place  merely  because  at  this  particular 
time  the  third  man  did  not  happen  to  be 
present?  Plaintiff  says  the  car  was  runninK 
6  or  8  miles  per  hoar;  and  at  best  Brown 
had  only  40  Inches  to  choose  from  in  jump- 
ing upon  the  car  going  at  that  rate.  Neither 
of  the  men  could  stand  erect  and  Jump  with 
the  precision  one  would  Jump  at  a  fixed 
mark.  Nor,  with  the  car  going  at  the  rate 
it  was,  did  the  men  have  much  time  or  space 
In  which  to  choose  or  Jump.  Under  these 
circumstances.  It  would  be  reasonably  proba-  . 
ble  and  likely  that  the  men  would  brush 
against  each  other  acddentaUy.  Conse- 
quently the  fact  that  Brown  may  have  touch- 
ed plaintlfTs  hand  or  arm  is,  under  all  these 
circumstances,  as  referable  to  accident,  and 
more  so,  than  to  negligence.  That  being  the 
case,  since  plaintiff  did  not  make  a  prima 
facie  showing  of  negligence,  and  the  burden 
of  showing  same  still  remained  upon  him,  he 
cannot  claim  that  defendant's  evidence  has 
relieved  him  of  that  burden. 

The  foregoing  Is  true  without  regard  to 
the  defendant's  plea  of  assumption  of  risk, 
and  without  taking  into  consideration  the 
question  whether  plaintiffs  evidence  does  or 
does  not  disclose  that  if  Brown  did  brush 
against  him  it  was  one  of  the  ordinary  haz- 
ards of  the  employment  In  which  plaintiff 
and  his  coemploy^  were  working  ta  close 
proximity  to  one  another  and  therefore  lia- 
ble to  come  in  contact  with  one  another.  It 
would  seem  that  in  such  a  case  as  hen:, 
where  both  servants  are  working  side  by 
side,  each  exerting  considerable  muscular 
force  In  pushing  the  car  and  running  along 
beside  It,  and  both  attempting  to  leap  upon 
the  car  while  going  at  the  rate  It  was,  the 
danger  of  their  Jostling  one  another  would 
be  one  of  the  assumed  risks  if  that  doctrine 
Is  ever  to  be  applied,  and.  In  the  absence  of 
any  spedflc  act  of  negligence,  would  debar 
plaintiff  from  recovery.  However  this  may 
be,  we  are  of  the  opinion  that  there  Is  noth- 
ing in  defendant's  evidence  tending  to  show 
that  the  injury  was  the  result  of  Brown's 
negligence  any  more  than  that  it  was  accl- 
dentaL  It  follows  that  plaintiff  was  not  enti- 
tled to  recover,  and  defendant's  demurrer 
should  have  been  sustained. 

The  Judgment  is  therefore  reversed.  The 
other  Judges  concur. 
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BBYANT  et  «L  v.  WEST  et  «1.    (No.  17B6.) 

(Springfield  Court  of  Appeal*.    MissourL    Dec. 
16,  1916.) 

CocRTs  ^3>231(26)— APFBiXAn  Cot7BT»— Jv- 
usoiCTiON— XiTu:  TO  RjcAi.  Estate. 
The  title  to  the  land  being  the  issue  in  suit 
to  enjoin  its  use,  jurisdiction  of  the  appeal  is, 
under  Const,  ait.  6,  S  12,  in  the  Supreme  Court, 
as  a  case  inyolTing  title  to  real  estate. 

r£d.  Note.— For  other  cases,  see  Courts,  Ceot 
Dig.  I  657;   Dec.  Dig.  <8=923i(26).] 

Ai>peal  from  Circuit  Court,  ICIssisslppl 
County;  Tranlc  Kelly,  Judge. 

Action  by  John  B.  Bryant  and  others 
against  Jack  West  and  others.  From  an  ad- 
verse Judgment,  plaintiffs  appeal.  Trans- 
ferred to  Supreme  Court. 

Boone  &  Lee  and  Russell  &  Joslys,  all  of 
Charleston,  for  appellants.  W.  H.  Grlssom, 
of  East  Prairie,  and  Haw  &  Brown,  of 
Charleatoo,  for  respondents. 


BOBERTSON,  P.  J.  In  the  petition  it  Is 
alleged,  so  tax  as  it  is  necessary  for  us  to  no- 
tice, that  plaintiffs  are  the  owners  and  in 
possession  of  a  certain  piece  of  land  in  Mis- 
Klsslppl  county,  together  with  certain  of  the 
defendants  so  made  parties  because  their 
consent  cannot  be  obtained  to  join  as  plain- 
tiffs; that  defendant  West  is  the  agent  of  de- 
fendant Hlnshaw,  and  that  they  are  and  have 
been  operating  a  ferry  from  the  Kentucky 
bank  of  the  Mississippi  to  tlie  west  bank 
thereof,  at  wblCh  latter  point  they  have  es- 
tablished a  landing  upon  the  land  of  the 
plaintiffs.  The  prayer  of  the  petition  is  that 
the  said  West  and  Hlnshaw  be  enjoined  from 
further  using  the  land  of  the  plaintiffs  as 
a  landing  for  their  said  ferry.  Defendants 
West  and  Hlnshaw  answered,  and  spedflcal- 
ly  denied  the  plaintiffs'  ownership  of  the 
land,  and  alleged  that  they  leased  the  land 
from  one  Henry  Lewis  the  owner  thereof. 
Thomas  B.  Lewis,  Ethar  Lewis,  and  Henry 
Lewis  appeared  and  filed  an  answer  in  the 
rtiae  denying  plaintiffs'  ownership  in  the 
land,  and  alleged  that  they  were  the  sole 
owners  of  the  land  In  controversy,  and  that 
they  granted  to  the  said  defendants  Hlnshaw 
and  West  the  right  to  use  the  land  In  the 
manner  complained  of  by  plaintiffs.  A  tem- 
porary injunction  was  granted.  Upon  mo- 
tiou  to  dissolve,  the  question  of  title  to  the 
land  was  tried,  and  resulted  In  a  judgment 
In  faror  of  defendants  dissolving  the  tem- 
porary Injunction  and  dismissing  plaintiffs' 
petition.    The  plaintiffs  have  appealed. 

This  action  Involves  title  to  real  estate 
within  the  meaning  of  article  6,  |  12,  of  the 
Constitution  of  this  state  (Baker  v.  Squire, 
143  Mo.  92,  1(X),  44  S.  W.  792;  Peters  v. 
Worth,  164  Mo.  431,  437,  6i  S.  W.  490;  and 
State  ex  reL  tSavin  v.  Muench,  225  Mo.  210, 
223.  124  S.  W.  1124),  and  therefore  the  case 


should  be  transferred  to  the  Supreme  Court, 
which  is  accordingly  ordered. 

FABRIMOTON  and   STUBGIS,  JJ.,  con- 
cur. 


YOUNG  V.  TILLBT.     (No.  1841.) 

(Springfield   Court  of   Appeals.     MissourL 
Dec.  16, 1916.) 

1.  Dauaqes  <S=>6— Speculativb  ob  Indefi- 
nite. 

That  damages  are  based  on  profits  or  other 
elements,  making  them  more  or  less  indefinite 
and  speculative,  is  not  ground  for  denying  them 
when  thev  can  be  estimated  with  a  reasonable 
degree  of  certainty. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  6;  Dec.  Dig.  «=s6.} 

2.  Dakaobs  «s»189t— Bbeaor  of  Contract— 

BVIDBNCB. 

Defendant  having  contracted  to  furnish 
plaintiff  work  cutting  timber  for  a  certain  pe- 
riod, at  a  certain  price  per  thousand,  and  to 
furnish  him  a  certain  number  of  boarders,  at 
a  certain  price  per  week,  plaintiff's  testimony 
as  to  what  he  made  in  cutting  during  the  time 
he  was  allowed  to  work  and  on  the  one  boarder 
furnished  is  sufiSdent  for  estimating  the  damag- 
es for  defendant's  breach. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.,  iS  288.  512;    Dec.  Dig.  «=»180.] 

3.  TaiAL    9s>192— Inbtbxjotions— AssuKiNe. 

An  instruction  may  assume  facts  uncontro- 
verted  or  on  which  the  evidence  of  both  parties 
agrees. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  432-^434;  Dec.  Dig.  «=»192.] 

Appeal  from  C^cuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  James  H.  Young  against  Jamea 
H.  Tilley.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afilrmed. 

Mozley  &  Woody,  of  Bloomfleld,  for  appel- 
lant 

STUBGIS,  J.  The  plaintlfTs  petition  is  In 
two  counts,  on  both  of  which  he  recovered, 
and  defendant  appeals.  Plaintiff's  evidence, 
eorrolwrated  by  that  of  Helen  Foe,  shows  the 
following  facts:  That  plaintiff  and  defend- 
ant both  lived  at  Advance,  in  Stoddard  coun- 
ty. That  defendant  was  engaged  in  the  tim- 
ber business,  having  a  contract  to  cut  into 
logs  and  haul  out  same  the  timber  on  a  tract 
of  swamp  land  some  seven  or  eight  miles 
from  this  town.  That  defendant  made  a  con- 
tract with  plaintiff  by  which  plaintiff  was  to 
move  his  family  and  necessary  household  ef- 
fects to  this  land  and  engage  in  cutting  the 
timber  into  logs  at  $1  per  thousand  feet,  lum- 
ber measure.  Defendant  also  agreed  to  fur- 
nish plaintiff  a  suitable  tent  to  live  in  and 
run  as  a  boarding  and  lodging  house  and 
agreed  to  furnish  him  not  less  than  five 
t>oarderB  at  ^  per  week — this  because  de- 
fendant had  to  employ  teamsters  and  other 
help  and  wanted  a  place  for  them  to  board 
and  lodge.  That  defendant  also  agreed  that 
he  would  furnish  plaintlfl  work  for  six  weeks 
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to  two  montha,  and  of  course  the  boarding 
house  would  run  that  long.  That  defendant 
would  move  plaintiff's  household  effects  to 
the  timber  and  move  same  back  to  town 
when  the  Job  was  done,  free  of  charge.  That 
defendant  did  move  plaintiff's  effects  to  the 
timber,  but  refused  to  move  same  back,  and 
plaintiff  had  to  employ  others  to  do  so  at  an 
expense  of  $12.  That  plaintiff  was  furnished 
work  for  less  than  30  days  when  defendant 
made  him  quit.  That  he  remained  idle  for 
the  balance  of  the  time,  though  prepared  and 
willing  to  continue  the  work  of  cutting  the 
timber.  That  defendant  never  furnished 
plaintiff  with  but  one  regular  boarder  and 
another  or  two  for  short  intervals. 

The  first  count  of  plaintiff's  petition  is  for 
the  recovery  of  $12,  the  expense  of  plaintiff 
In  having  his  household  effects  moved  from 
the  timber  back  to  town,  and  a  balance  of 
$38.10  due  Mm  on  timber  cut  for  defendant. 
The  jury  allowed  plaintiff  these  Items,  and, 
while  disputed  by  defendant,  the  question 
was  one  for  the  Jury  and  no  error  is  pointed 
out  affecting  the  trial  on  this  issue. 

The  second  count  is  for  loss  of  profits  to 
plaintiff  by  reason  of  not  being  allowed  to 
work  In  cutting  timber  for  the  full  time  con- 
tracted for  and  for  failure  of  defendant  to 
furnish  him  boarders  as  ngreed.  The  plain- 
tiff testified  that  he  lost  30  days'  time  when 
the  weather  and  other  conditions  were  suit- 
able and  when  he  was  ready  and  willing  to 
go  on  with  his  work;  that  he  could  and 
would  have  made  $5  per  day  If  allowed  to 
work  at  the  rate  he  was  to  be  paid.  He  also 
testified  that  he  could  and  would  have  made 
a  profit  of  $1.50  per  week  on  each  boarder 
paying  him  $4  per  week  for  board.  This 
latter  profit  really  means  pay  for  the  labor 
of  his  wife  and  stepdaughter  living  with  him 
for  doing  the  cooking  and  household  work, 
which  they  had  consented  to  do  when  agree- 
ing to  go  with  plaintiff  to  the  timber  and 
conduct  the  boarding  house.  The  Jury  al- 
lowed plaintiff  $62.50  on  these  two  Items. 
There  Is  an  Inference  from  the  facts  that 
plaintiff  overestimated  the  time  lost  and  the 
profits  which  he  would  have  made,  and  the 
Jury  materially  cut  down  the  amount  claimed. 

[1,  2]  The  principal  error  claimed  Is  that 
there  Is  no  sufficient  evidence  as  to  the 
amount,  if  any,  of  the  profits  plaintiff  would 
have  made,  either  In  cutting  timber  or  keep- 
ing boarders,  and  that  same  Is  too  specu- 
lative to  afford  a  basis  for  a  Judgment  A 
number  of  cases  are  cited  as  supporting  this 
view,  among  them  Vlernow  v.  Carthage,  139 
Mo.  App.  276,  123  S.  W.  67 !  Morrow  v.  Rail- 
road, 140  Mo.  App.  200,  123  S.  W.  1034;  Rey- 
nolds v.  Telegraph  Co.,  81  Mo.  App.  223.  We 
find  no  fault  with  the  law  as  stated  and  ap- 
plied In  those  cases,  but  the  facts  are  quite 
different  here.  The  mere  fact  that  damages 
are  based  on  profits  or  other  elements,  mak- 
ing same  more  or  less  indefinite  and  specu- 
lative. Is  not  a  ground  for  denying  same,  and 


the  tendency  of  the  decisions  Is  to  allow  such 
damage  when  same  can  be  estimated  with  a 
reasonable  degree  of  certainty.  Gildersleeve 
V.  Overstolz,  00  Mo.  App.  518 ;  Wilt  v.  Ham- 
mond Bros.,  179  Mo.  App.  406,  418,  165  S. 
W.  3C2,  and  cases  dted.  In  the  present  case 
the  plaintiff  had  actually  worked  at  and  cot 
timber  for  a  number  of  days  and  bad  kept 
some  boarders  under  the  exact  conditions  as 
existed  for  the  time  he  was  estimating  his 
loss;  and  this  was  in  addition  to  bis  more 
general  knowledge  and  experience  In  these 
lines  of  work.  He  only  estimated  hU  loss  for 
the.  days  which  were  suitable  for  doing  this 
work  and  the  elements  of  uncertainty  enter- 
ing into  the  estimate  here  were  comparatively 
small.  It  was  a  comparatively  simple  mat- 
ter, easily  understood.  If  not  with  the  com- 
mon experience  of  Jurors,  and  we  find  no 
Injustice  in  the  verdict  reached  viewed  In  the 
light  of  plalntlfTs  evidence  which  the  Jury 
had  a  right  to  believe. 

[J]  Nor  Is  there  error  in  plalntitTs  instruc- 
tion In  assuming  that  there  was  a  price 
agreed  upon  for  cutting  the  timber.  Plain- 
tiff so  testified  and  defendant  admitted  that 
he  agreed  to  pay  plaintiff  $1  per  thousand 
feet.  An  Instruction  may  correctly  assume 
as  true  uncontrovcrted  facts,  and  certainly 
may  asisume  as  true  those  on  which  the  evi- 
dence of  both  parties  agree. 

There  Is  some  evidence  that  defendant  be- 
cause of  his  and  plaintiff's  differences,  de- 
clared he  was  going  to  do  everything  he  could 
to  defeat  plaintiff's  claim,  and  that  he  would 
make  It  cost  him  all  he  could  get  out  of  IE. 
The  record  here  Impresses  us  that  this  evi- 
dence Is  not  without  some  foundation. 

The  Judgment  will  be  affirmed. 

ROBEBTSON,  P.  J.,  and  FABRINGTON, 
J_  concur. 


SENEKER  ▼.  LUSK  et  al.    (No.  190T.) 

(Springfield  Court  of  Appeals.    Missouri    Dec. 
16,  1910.) 

1.  Cabbiebs  «=s>121  —  Dauaok  to  Goods  — 

CONTBinUTOKT  NEGLIGENCB. 

The  mere  knowledi^e  of  a  shipper  of  straw- 
berries of  the  detects  in  a  refrigerator  car  which 
he  had  ordered,  and  the  probable  effect  of  ship- 
ping in  such  defective  car,  would_  not  necessitate 
a  verdict  for  the  carrier  in  an  action  for  damages 
to  the  berries. 

[Ed.    Note.— For    other   cases,    see    (Carriers, 
Cent  Dig.  §§  531-536 ;   Dec.  Dig.  <S=121.] 

2.  Cabbiebs  «=»121  —  Damage  to  Goods  — 
Shipper's  ICnowledqe— Duty  to  Furnish 
Another  Cab. 

In  such  case,  the  carrier  could  not  avoid  lia- 
bility on  account  of  the  shipper's  knowledKe  of 
the  defects  in  the  refrigerator  car, .  without 
sbowlnR  that  another  car  could  have  been  so  pro- 
cured that  loss  would  have  thereby  been  avoided 
to  a  material  extent  , 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  §1!  531-536;  Dec.  Dig.  ®=>121.] 
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S.  Cabbixbb  «s»121  —  DsncrnvK  Gab— Dxrrr 

OF  Shifpbb. 
A  shipper  U  boand  to  protest  against  ship- 
ping in  a  defective  car. 

[Ed.   Note.— For    other    cases,    see    Garrien, 
Cent  Dig.  !i  531-B36;  Dec  Dig.  <S=>121.] 
4.  TaiAi,  *=»251(3)  —  Damage  to  Goods  —  In- 

BT«rrCT10N8— ISBUES— CONTBIBDTOBX'     NKGU- 

in  a  shipper's  action  for  damages  to  a  ship- 
ment of  strawberries  from  a  defective  refriger- 
ator car,  where  the  answer  was  a  general  denial 
and  there  was  no  plea  of  the  shipper's  _  negli- 
gence, in  so  shipping,  an  instruction  on  his  neg- 
Bgence  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  590;    Dec.  Dig.  «=»2B1(3).] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty: David  E.  Blair,  Judge. 

Action  by  L.  E.  Senelier  against  James  W. 
Losk  and  others,  receivers  of  the  St.  Louis  & 
San  Francisco  Railway  Company.  Judgment 
for  defendants,  and,  from  an  order  granting 
plaintur  a  new  trial,  they  appeal.  Affirmed, 
and  cause  remanded.  ' 

W.  F.  Evans,  of  St.  Louis,  and  McReynolds 
k  Halllborton,  of  Carthage,  and  Mann,  Todd 
k  Mann,  of  Springfield,  for  appellants.  B.  A. 
Gardner,  of  Monett,  for  respondent. 

BOBERTSON,  P.  J.  This  is  an  action  to 
recover  damages  caused  plaintiff  In  the  ship- 
ment of  a  carload  of  strawberries  from  Mt 
Vernon,  Lawrence  county,  this  state,  to  Tope- 
ka,  Kan.  Damages  are  claimed  to  have  been 
caused  by  the  presence  of  water  due  to  a  de-\ 
fective  refrigerator  car  furnished  by  the  de- 
fendants. Neither  side  controverts  the  fact 
that  when  the  berries  were  being  loaded  wa- 
ter was  running  into  the  storage  space  of  the 
car  from  the  ice  bimkers  that  are  at  each 
end.  In  the  Jury  trial  the  verdict  was  re- 
turned for  the  defendants,  and  thereafter  the 
court  granted  plaintiff  a  new  trial,  because 
of  the  error  committed  in  giving  the  follow- 
ing Instruction: 

'The  court  instructs  the  jury  that  if  you  find 
•ad  believe  from  the  evidence  that,  at  uie  time 
the  plaintiff  or  his  agents  loaded  car  469  at  Mt. 
Vernon  and  this  car  was  consigned  to  Topeka, 
Kan.,  said  car  was  wet  and  in  bad  condition, 
and  that  plaintiff  or  his  agents  knew  that  fact, 
and  farther  knew  that  the  wet  condition  of  said 
car  would  probably  cause  the  berries  which  were 
Mcked  in  said  car  to  spoil,  and  if  you  further 
find  and  believe  that  the  condition  of  said  berries 
when  they  arrived  in  Topeka  was  due  to  the  wet 
and  leaky  condition  of  said  car  which  was  known 
to  the  plaintiff  or  his  agent  at  Mt  Vernon,  if 
yon  so  find  and  believe,  then  the  plaintiff  in  this 
case  is  guilty  of  contributory  negligence  and  can- 
not recover,  and  your  verdict  will  be  for  de- 
fendants." 

The  defendants  liare  appealed,  and  one  of 
the  points  involved  is  that  of  the  correctness 
of  said  instruction,  as  there  was  testimony 
tending  to  prove  the  matters  therein  hypo- 
thetically  submitted.  There  la,  apparently, 
not  much  controversy  as  to  said  facts. 

In  order  that  plalntliT  might  procure  a  re- 
frigerator car  properly  iced,  it  became  neces- 


sary that  be  make  bis  order  therefor  some 
time  before  the  car  was  needed,  as  such  cars 
were  not  Iced  at  Mt.  Vernon.  Hie  car  was 
accordingly  ordered  and  received  at  Mt  Ver^ 
non  late  on  the  afternoon  of  June  1,  1914. 
When  the  car  was  set  and  was  being  loaded, 
its  leaky  and  wet  condition  was  noticed  by 
plaintiff,  and  this  was  called  to  the  atten- 
tion of  the  agent  of  defendants  at  that  place. 
This,  so  far  as  the  evidence  shows,  was  the 
only  car  there  which  could  be  used  for  this 
shipment  and  the  only  one  that  could  be  bad 
on  that  day.  The  agent  swept  the  water  out 
of  the  car,  and,  when  asked  what  he  thought 
about  it,  he  said  he  hardly  knew;  that  it 
might  be  all  right  He  did  not  propose  get- 
ting another  car. 

Upon  these  facts  it  is  insisted  in  behalf  of 
defendants  that  said  instractlon  correctly 
declares  the  law,  and  in  support  of  that  con- 
tention there  are  dted  the  decisions  in  the 
cases  of  Huston  Bros.  v.  Wabash  Railroad 
Co.,  63  Mo.  App.  671;  Flcklin  &  Son  t. 
VTabash  Railroad  Co.,  116  Mo.  App.  633,  92 
S.  W.  347;  Nidiohson  t.  St  Louis  &  S.  F.  R. 
Co.,  141  Mo.  App.  199,  124  S.  W.  678;  and 
Otrldi  y.  St  Louis,  I.  M.  &  S.  R.  Co.,  154  Mo. 
App.  420,  134  S.  W.  666.  None  of  these  opin- 
ions sustain  the  contention  in  support  of 
which  they  are  cited.  It  is  sufficient  to  say 
of  those  cases  that  they. reveal  a  state  of 
facts  where  a  shipper  could  and  did,  by  rea- 
son of  the  character  of  the  freight  and  the 
circumstances  there  Involved,  exercise  his 
discretion,  about  the  shipment  made  and  in 
effect  selected  the  defective  car.  In  the  case 
at  bar  the  plaintiff  was  the  secretary  of  a 
fruit  growers'  association  at  Mt.  Vernon 
through  which  the  farmers  in  that  vicinity 
marketed  their  berries.  It  was'  essential  that 
in  advance  of  delivering  these  berries  at  Mt 
Vern<m  for  shipment  a  refrigerator  car  there- 
for be  ordered  for  the  defendants.  This,  as 
we  have  already  stated,  was  done,  the  car  set 
late  in  the  afternoon  of  June  1st  loaded  on 
that  and  the  day  following,  when  it  was  mov- 
ed out  The  plaintiff  had  the  alternative  of 
either  loading  the  berries  in  this  wet  car,  or 
holding  them  until  another  car  could  be  pro- 
cured, and  there  la  no  testimony  as  to  when 
that  could  have  been  accomplished.  Neither 
of  the  parties  offered  any  evidence  on  that 
question. 

[1]  There  being  no  testimony  that  another 
'car  was  available  for  the  plaintiff,  it  may  be 
he  had  to  accept  the  defective  car  in  order 
to  ship  his  berries.  They  were  perishable, 
and,  even  if  not  the  mere  knowledge  of  a 
shipper  of  the  defects  and  the  probable  effect 
of  shipping  in  a  defective  car  would  not  de- 
feat his  right  to  recovery;  but  the  instruc- 
tion told  the  Jury  that  said  knowledge  would 
necessitate  a  verdict  for  defendants.  The 
position  of  plaintiff  is  sustained  by  virtual- 
ly all  of  the  authorities  upon  this  point 
among  which  are  Potts  y.  Wabash,  St  Louis 
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ft  Pac.  Bj.  Co.,  17  Mo.  App.  394,  and  numer- 
ona  decisions  referred  to  in  the  Nicbolson 
Case,  supra ;  also  there  are  citations  of  many 
cases  on  the  subject  In  4  B.  0.  L.  685.  {  158. 

[2]  Another  defect  in  the  instruction  is 
that  it  ignores  the  question  of  plaintiff's  abil- 
ity to  obtain  another  car  in  time  to  have 
avoided  a  greater  loss  than  was  suffered  by 
shipping  in  this  wet  one.  Since  the  car  fur- 
nished was  defectlTe  and  defendants  seek  to 
aTold  llabtlity  on  account  of  plaintUTs  knowl- 
edge thereof,  it  devolved  on  defendants  to 
also  show  that  another  car  could  have  been 
so  procured  that  loss  would  thereby  have 
been  avoided  to  a  material  extent  The  de- 
fendants were  in  a  better  position  than 
plaintiff  to  make  this  proof  as  to  their  ability 
to  get  another  car. 

[t]  We  do  not  deem  it  expedient  to  saggest 
a  course  for  another  trial,  as  tne  material 
facts  do  not  appear  to  have  been  fully  prov- 
en, Init  we  do  observe  that  the  case  may  turn 
on  the  conduct  of  plaintiff  in  shipping  in  this 
car  without  demanding  and  waiting  for  an- 
other one;  his  action  being  measured  by 
what  a  reasonably  prudent  person  would 
have  done  under  the  same  or  similar  drcum- 
Htances.  It  is  also  pointed  out  that  the  duty 
devolves  on  a  shipper  to  protest  against  ship- 
ping in  a  defective  car  (Nicholson  Case,  su- 
pra, 141  Mo.  App.  203,  124  S.  W.  573) ;  but  as 
stated  in  that  case,  at  the  top  of  page  204  of 
141  Mo.  App.,  the  plaintiff  may  not  have 
had  any  choice  in  the  matter.    It  may  be  that 


The  point  is  urged  tn  defendants'  brief  that 
it  was  the  duty  of  plaintiff  to  make  reasona- 
ble effort!)  to  mitigate  the  damages  caused 
by  their  failure  to  furnish  a  proper  car.  It 
is  said  that  this  woald  have  been  done  with- 
out damages  to  the  strawberries  by  waiting 
for  the  delivery  of  another  car.  We  find  no 
testimony  that  sustains  this  contention. 
There  is  nothing  tending  to  prove  how  long 
the  berries  could  have  been  kept  outside  ot 
cold  storage  without  damage  equal  to  what 
was  caused  by  the  shipment  in  the  wet  car. 
Neither  is  there  any  testimony,  as  we  have 
noticed  above,  as  to  when  another  car 
could  have  been  procured.  There  was  not  a 
total  loss  of  the  berries  as  they  were  handled. 

[4]  Contributory  negligence  of  the  charac- 
ter relied  upon  in  this  case  is  not  properly  an 
Issue.  The  answer  is  a  general  denial,  and 
there  is  no  plea  of  negligence  on  the  part  of 
plaintiff.  Hence  the  court  erred  in  giving 
the  instruction  for  this  reason.  White  v. 
United  Railways  Co.,  250  Mo.  476,  482-485, 
157  S.  W.  593. 

Defendants  contend  that  the  trial  court 
Aihould  have  directed  a  verdict  in  their  favor, 
because  they  say  It  should  be  held,  as  a  mat- 
ter of  law,  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  shipping  the  berries 
In  the  wet  car;  but  what  we  have  already 
held  necessarily  disposes  of  this  contention 
adversely  to  defendtints. 

The  court  properly  sustained  the  motton 


the  defendants  could  not  have  procured  an-  for  a  new  trial.  The  Judgment  will  be  af- 
other  car  in  time  to  have  avoided  the  loss  firmed,  and  the  cause  remanded, 
suffered,  or  they  may  have  failed  In  this  re- 
gard even  if  they  had  the  ability  to  get  an- 1  STUBOIS  and  FABRINGTON,  33.,  con- 
other  car.  cor. 
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AT.MA   OASH  STORB. 
(No.  18.) 


(Snpreme  Court  of  Arkansas.     Dec.  4,  1916.) 

1.  Justices  oj'  the  Peace  ®=s36(2)  —  Jtmis- 
DiCTioH — Actions  Involving  Titl*. 

In  an  action  in  juertice  court  for  the  conver- 
sion of  crop  of  peaches,  where  the  plaintiff 
asserts  title  under  a  mortgage  which  conveys 
oDiy  an  interest  in  the  personal  proper^,  the 
justice  court  has  jurisdiction  as  against  the  ob- 
jection that  title  to  the  realty  was  ia  contro- 
tersy. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  i  84;  Dec.  Dig.  <8=> 
36(2).] 

2.  TeoVEB  Airo  CONVEBSION  «=»66— Pbovinob 
or  JUBY. 

In  an  action  in  a  justice  court  for  the  con- 
version of  a  crop  of  peaches,  conflicting  evi- 
dence as  to  whether  the  plaintiff's  assignor  had 
lost  his  interest  in  crop  by  abandoning  the 
yremtses  in  violation  of  hia  contract  held  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  St  283-294;  Dec.  Dig. 
©=>66.] 

3.  Tbovxb  and  Oonvebsion  «=»40(3)  —  Evi- 
nENCB— SurjiciENCT. 

In  action  for  conversion  of  crop  of  peaches, 
conflicting  evidence  Ael<t  to  sustain  finding  of 
jury  that  plaintiff's  grantor  had  not  lost  his  in- 
terest in  crop  by  abandoning  premises  in  viola- 
tion of  his  contract 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Ck>nver8ion,  Cent  Dig.  |S  234,  235;  Dec.  Dig. 
«=40(8).] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  James  Cocbran,  Jndge. 

Action  by  the  Alma  Cash  Store  against  J. 
R.  Crlgler.  Judgment  for  plaintiff  and  de- 
fendant appeals.     Affirmed. 

Wear  &  London,  of  Van  Buren,  for  appel- 
lant   G.  A.  StarMrd,  of  Alma,  for  appellee. 

McCTTLLOCH,  O.  J.  This  Is  an  acUon  in- 
stituted by  appellee  against  appellant  before 
a  justice  of  the  peace  in  Crawford  county  to 
recover  the  value  of  a  certain  Interest  in  a 
aop  of  peaches  produced  on  a  farm  In  that 
county  during  the  year  1916.  Appellee  clalas 
title  to  the  property  imder  a  mortgage  ex- 
ecuted by  one  Palmer.  The  farm  on  which 
the  peaches  .were  produced  was  owned  by  C. 
M.  Brlnkley,  who  entered  into  a  written  con- 
tract with  Palmer  for  the  sale  of  the  farm 
to  the  latter.  The  contract  recites  that  the 
sun  of  $100  of  the  purchase  price  was  paid 
In  cash,,  and  that  four  annual  notes  were 
executed  for  the  balance  of  1750.  The  con- 
tract further  provided  that  Palmer  should 
cultivate  the  peach  trees  on  the  land  and  as- 
sist in  gathering  the  fruit  when  ripe,  and  that 
he  should  receive  one-third  of  the  net  pro- 
ceeds as  compensation  for  his  labor,  and  that 
the  balance  was  to  be  applied  by  Brlnkley 
as  payments  on  the  said  purchase-money 
notes.  It  was  also  provided  that  in  default 
of  payment  of  the  notes  and  interest  when 
due  the  contract  should  be  void,  and  that 
Palmer  should  va<3ite  the  premises  within  30 


days.  Api>eUant  purcbased  the  farm  from 
Brlnkley  in  June,  1915,  and  took  possession 
of  the  same  and  received  the  crop  of  peach- 
es and  appropriated  the  same  to  bis  own 
use. 

[1]  Appellant  contends,  in  the  first  place, 
that  the  circuit  court  erred  in  refusing  to 
sustain  his  motion  to  dismiss  the  cause  on 
the  ground  that  the  Jtistice  of  the  peace  had 
no  jurisdiction  of  the  subject-matter;  that 
the  title  to  the  farm  was  in  controversy.  Ap- 
pellee sues  for  the  value  of  personal  prop- 
erty alleged  to  have  been  wrongfully  con- 
verted, and  asserts  title  under  a  mortgage 
.which  conveys  only  an  interest  in  the  crop 
of  peaches.  The  title  to  the  land  is  not  in- 
volved in  this  controversy,  and  the  court 
was  therefore  correct  In  refusing  to  dismiss 
the  cause. 

[2, 3]  The  contention  of  the  appellant  is 
that  'Palmer  abandoned  the  premises,  and 
therefore  had  no  interest  In  the  crop  of 
peaches,  but  there  was  a  conflict  in  the  tes- 
timony on  that  point.  Witnesses  Introduced 
by  appellant  testified  that  Palmer  abandoned 
the  premises  in  December,  1914,  but  Palmer 
testified  that  he  remained  In  possession  and 
took  care  of  the  fruit  trees  in  accordance 
with  the  terms  of  his  contract,  pruned  and 
otherwise  cared  for  them,  and  that  he  re- 
mained In  possession  untU  the  land  was  sold 
to  appellant,  Crlgler,  in  June,  1915.  The  court 
properly  submitted  to  the  jury  for  their  de- 
termination the  question  at  issue,  whether 
or  not  there  had  been  an  abandonment  of 
the  premises  by  Palmer,  and  the  verdict  of 
the  Jury  in  appellee's  favor  Is  supported  by 
legally  sufficient  evidence. 

Judgment  affirmed. 


WHiKINS  ▼.  ESANE8.     (No.  18.) 
(Supreme  Court  of  Arkansas.    Dec  4,  1916.) 

1.  SpXCDTO    PEBFOSltANCB  «=»66  —  EnITOBCK- 

MENT— CONTBACTS. 

Specific  performance  of  a  contract  to  sell 
land  may  be  enforced  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  197;   Dec.  IMg.  <S=»66.] 

2.  Wills  iS=>687(5)— Intkbest  Devised— Con - 
stbuction. 

Testatrix  devised  land  to  plaintiff  to  be 
managed  and  controlled  for  him  by  a  trustee 
until  be  should  reach  the  age  of  21  years,  or 
be  relieved  of  disabilities  of  minority,  when 
title  should  vest  in  fee  simple.  Under  preced- 
ing clauses  of  the  will  other  property  was  de- 
vised to  plaintiff's  mother  for  life  with  remain- 
der over  at  her  death  to  plaintiff,  while  a  sub- 
sequent clause  declared  that  the  property  de- 
vised to  plaintiff  should  in  event  of  his  death 
without  issue  of  his  body  surviving  vest  in 
fee  simple  in  his  mother,  and  there  was  a  re- 
siduary clause  in  favor  of  another.  Plaintiffs 
mother  died  during  the  lifetime  of  testatrix, 
and  after  plaintiff  reached  majority  he  procured 
a  quitclaim  from  the  residuary  devisee.  Beli, 
in  view  of  the  presumptions  in  favor  of  the 
early  vesting  of  estates,  the  will  must  be  con- 
strued as  intending  to  vest  in  plaintiff  an  es- 
tate  in  fee   simple  in  event   that   he  should 
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reach  bis  majority;  the  provisions  for  a  eift 
over  applying  only  in  case  of  his  death  before 
majoril7. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1642;   Dec.  Dig.  «=9687(5).] 

Appeal  from  Pulaski  Chancery  Ooort;  Jno. 
EI  Martineau,  Chancellor. 

Suit  by  D.  F.  S.  Eones  against  B.  0.  Wilk- 
ina  From  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

Moore,  Smith,  Moore  &  Trleber,  of  Little 
Rock,  for  appellant  Rose,  Hemingway,  Can- 
trell,  Loughborough  &  Miles,  of  Ldttle  Bock, 
for  appellee. 

McCULLOCH,  C.  J.  This  is  an  action  in- 
stituted by  appellee  in  the  chancery  court  of 
Pulaski  county  to  compel  specific  i)erfonn- 
ance  of  a  written  contract  entered  into  be- 
tween him  and  appellant  whereby  he  agreed 
to  sell,  and  appellant  agreed  to  purchase,  cer- 
tain real  estate  situated  in  the  city  of  Little 
Rock.  The  contract  set  forth  in  the  com- 
plaint Is  unambiguous  in  its  terms,  and  con- 
stitutes an  undertaking  on  the  part  of  ap- 
pellee to  sell,  and  on  the  part  of  appellant 
to  purchase,  the  two  lots  for  the  stipulated 
price.  Appellant  paid  the  sum  of  ?100  on  the 
purchase  price,  which  is  recited  in  the  con- 
tract, and  undertook  to  pay  the  balance  "up- 
on presentation  of  a  good  and  valid  war- 
ranty deed,  after  allowing  ten  days  from  de- 
livery of  abstracts  of  title  and  taxes  for 
examination  of  title  only."  It  is  further  stip- 
ulated in  the  contract  that  appellee  was  to 
fnmldi  "a  fee  simple  absolute  title."  Ap- 
pellant refused  to  perform  the  contract  on 
tlie  alleged  ground  that  appellee  was  unable 
to  furnish  a  perfect  title  to  the  property 
which  was  the  subject  of  the  contract  The 
case  was  tried  upon  an  agreed  statement  of 
the  facts,  and  the  chancellor  decided  In  favor 
of  appellee  and  rendered  a  decree  for  the 
spedflc  performance  of  the  contract  The 
only  question  therefore  presented  for  our  de- 
cision is  whether  or  not  appellee's  title  was 
such  that  appellant  was  bound  to  accept,  or 
whether  appellee  failed  to  present  a  "fee 
simple  absolute  title"  within  the  meaning  of 
the  contract 

[1  ]  There  is  no  question  raised  about-  the 
Jurisdiction  of  the  chancery  court  to  decree 
specific  performance  of  such  a  contract  at 
the  request  of  the  vendor.  That  question  liaa 
never  been  expressly  passed  on  by  this  court, 
though  it  seems  to  be  conceded  In  one  of  our 
decisions  that  the  court  may  grant  that  re- 
lief to  a  vendor,  the  same  as  to  the  vendee, 
under  a  contract  for  the  conveyance  of  real 
estate.  Hodges,  Ex  parte,  24  Ark.  197.  It 
seems  to  be  settled,  however,  by  the  great 
weight  of  authority,  that  the  relief  of  specific 
performance  may  be  granted  to  a  vendor  of 
real  estate,  and  we  need  not  enter  into  any 
discussion  of  that  question  here  or  refer  to 
the  reasons  upon  whidi  the  relief  la  granted. 
86  (^C.  662-666. 


[2]  Appellee  derived  title  to  tbe  property 
under  the  last  will  and  testament  of  bis 
great-aunt,  Elizabeth  S.  Shall.  The  clause 
under  which  the  property  in  question  waa  de- 
vised to  appellee  reads  as  follows: 

"Items.  I  will,  devise  and  beaueath  to  my 
grandnephew,  David  F.  Shall  Eanea,  lots  7,  8 
and  9,  In  block  93,  in  the  city  of  Little  Rock, 
Pulaski  county,  Arkansas,  the  same  to  be  con- 
trolled and  managed  for  him  by  my  grand- 
ndphew,  David  P.  Shall  Galloway,  as  trustee, 
until  he  is  twenty-one  years  of  age,  or  until 
he  is  relieved  of  his  disabilitieB  of  minority 
when  the  same  shall  vest  in  fee  simple  in  the 
said  David  F.  Shall  Eanea.  But  nntil  that 
time,  the  same  shall  be  controlled  as  above  set 
out,  and  the  income  thereof  shall  be  used  for 
the  sapport  and  education  of  the  said  David  F. 
Shall  Eanes." 

Under  the  preceding  clause  of  the  will  cer- 
tain other  property  was  devised  to  appellee's 
mother  for  and  during  her  natural  life,  with 
remainder  over  at  her  death  to  appeUee.  A 
subsequent  clause  of  the  will,  under  whldi 
the  present  controversy  arises,  reads  as  fol- 
lows: 

"The  properly  herein  devised  and  bequeathed 
in  items  4  and  5  to  my  grandnephew,  David 
F.  Shall  Eanes,  shall  in  the  event  of  his  death 
without  issue  of  his  body  surviving,  vest  in 
fee  simple  in  bis  mother,  n^  niece,  Mary  A. 
Eanes,  her  heirs  and  assigns.' 

The  residuary  clause  of  (be  will  devised  to 
D.  F.  S.  Oalloway  all  the  rest  of  the  estate 
of  the  testatrix  not  specifically  devised. 
.  Mary  A,  Eanes  died  during  the  lifetime  of 
the  testatrix,  and  at  the  time  this  contract 
was  entered  into  appellee  was  25  years  of 
age  and  was  in  full  enjoyment  of  the  use  of 
the  property  devised  to  him.  Appellee  also 
had  procured  a  quitclaim  deed  from  D.  F. 
S.  Oalloway,  the  residuary  devisee  under  the 
win. 

The  contention  of  appellant  Is  (stating  it 
substantially  in  the  language  found  in  the 
brief)  that  under  the  terms  of  the  will  ap- 
pellee took  only  a  qualified  fee  in  the  lots  in 
question,  with  a  limitation  over  by  way  of 
executory  devise  to  his  mother  upon  the 
death  of  appellee  without  issue  of  his  body 
surviving,  that  the  devise  over  should  be  con- 
strued to  be  upon  a  definite  failure  of  issue, 
and  was  therefore  valid,  and  that  it  did  not 
lapse  upon  the  death  of  Mrs.  Eaneg  during 
the  lifetime  of  the  testatrix  or  fall  into  the 
residuary  clause  of  the  will.  The  language 
of  the  devise  undoubtedly  refers  to  a  definite 
failure  of  Issue,  and  the  only  question  la  as  to 
the  point  of  time  to  whidi  it  refers.  The  con- 
tention of  counsel  for  appellant  is,  of  course, 
that  it  refers  to  the  time  of  the  death  of 
appellee,  and  that  the  title  be  took  was  not 
absolute. 

We  are  of  the  opinion  that  this  case  Is  rul- 
ed by  the  principles  announced  in  the  recent 
case  of  Harrington  v.  Oooper,  189  S.  W.  667, 
where  we  said: 

"This  is  an  application  of  a  rule  that,  where 
an  estate  is  devised  to  one  for  life,  with  re- 
mainder to  another,  with  the  further  provision 
that,  'if  the  remainderman  shall  die  without 
having  a  chUd,  p^^pg^tj^  ^.  third  person.'   the 


ArkJ 


HOLT  ▼.  STATE 


101 


words  'die  without  having  a  child'  are  restricted 
to  the  death  of  the  remainderman  before  the 
determination  of  the  particular  estate." 

In  that  case  there  was  a  devise  for  life, 
and  we  held  that  the  language  used  with  ref- 
erence to  the  devise  over  referred  to  the 
death  of  the  first  talcer.  The  application  of 
the  principle  announced  in  that  case  is  slight- 
ly varied  in  the  present  one  so  as  to  con- 
strue the  language  to  refer  to  the  period  at 
whidi  the  appellee  was  to  come  Into  fall  en- 
joyment of  the  property — ^In  other  words,  when 
the  trusteeship  for  his  benefit  ceased  and  the 
legal  title  vested  In  him.  The  principle  an- 
nounced, and  Its  application  to  the  facts  of 
the  present  case,  are  sustained  by  the  au- 
thorities there  cited  and  others.  It  will  be 
noted  that  the  devise  of  this  property  was  to 
apiiellee,  that  the  same  should  be  "controlled 
and  managed  for  him"  by  D.  F.  S.  Galloway, 
as  trustee,  until  appellee  should  become  21 
years  of  age  or  be  relieved  of  his  disabilities 
of  minority,  and  that  then  the  title  "shall 
vest  in  fee  simple  In  the  said  David  F.  Shall 
Eanes."  This  language  is  very  emphatic,  and 
It  manifests  unmistakably  the  intention  of 
the  testatrix  to  give  to  appellee  at  some  time 
the  title  in  fee. 

One  of  the  leading  cases  in  this  country  on 
the  question  of  construction  of  apparently 
conflicting  devises  is  that  of  Washbon  v. 
Cope,  144  N.  Y.  287,  39  N.  E.  388,  where  Mr. 
Justice  Peckham,  in  delivering  the  opinion 
of  the  court,  said: 

"We  are  confronted  in  the  first  place  by  the 
well-settled  rule  that  courts  refuse  to  cut  down 
an  estate  already  granted  in  fee  or  absolutely 
when  the  supposed  terms  of  limitations  are  to 
be  found  in  some  8ubBe(Tuent  portion  of  the 
will,  and  are  not  in  themselves  clear,  unmis- 
takable, and  certain  so  that  there  can  be  no 
doubt  of  the  meaning  and  intention  of  the  tes- 
tator. •  •  •  There  Is  another  rule  which 
is  also  well  settled  that,  where  the  devise  or 
bequest  over  to  third  persons  is  not  depend- 
ent upon  the  event  of  death  simply,  but  upon 
death  without  issue  or  without  children,  the 
Scatb  referred  to  is  death  in  the  lifetime  of 
the  testator.  It  is  true  that  in  some  cases 
courts  have  stated  that  they  would  lay  hold  of 
slight  drcnmstances  to  vary  this  construction 
and  give  effect  to  the  langnage  according  to  its 
natural  import  as  referring  to  a  death,  under 
the  circumstances  mentioned,  happening  either 
before  or  after  the  death  of  the  testator.  But 
those  circumstances  must  be  such  that  a  court 
can  reasonably  say  there  is  good  and  fair 
ground  upon  which  to  base  an  alteration  of  the 
rule  outside  of  and  beyond  the  language  which 
courts  have  heretofore  held  compelled  them 
to  enforce  the  rule  as  stated.  'When  the  lan- 
guage of  a  devise  or  bequest  is  such  that  the 
courts,  without  looking  at  any  of  the  other 
provisions  of  a  will,  would  say  that  such  lan- 
guage meant,  within  the  well-settled  decisions, 
that  the  death  spoken  of  was  death  before  that 
of  the  testator,  then  the  language  in  other  por- 
tions of  the  will  which  is  to  alter  that  rule  must 
be  such  as  at  least  to  jtive  fair,  clear,  and  rea- 
sonable ground  for  saying  that  its  proper  effect 
is  to  change  the  rule  in  question," 

Applying  this  rule  in  the  construction  of 
the  language  of  the  will,  it  Is  entirely  clear 
that,  even  without  Indulging  the  presump- 
tions generally  recognized  in  favor  of  the 


early  veeting  of  estates,  the  testatrix  intend- 
ed to  vest  the  estate  absolutely  in  appellee 
at  some  time  during  hlg  life;  and  since  she 
fixed  a  definite  period  for  that  to  occur, 
namely  when  he  became  21  years  of  age  or 
was  otherwise  relieved  of  his  disabilities  of 
minority,  we  are  driven  to  the  conclusion 
that  his  death  before  titat  occurred  was  the 
period  at  whidi  the  devise  over  was  to  take 
effect,  if  at  all.  It  being  shown  that  <appellee 
has  attained  the  age  of  majprity,  and  that 
the  contingency  upon  which  the  devise  over 
should  take  effect  did  not  happen  within  the 
time  specified,  it  follows  that  appellee's  title 
under  the  will  became  absolute,  and  that  he 
was  In  position  to  tender  to  appellant,  and 
did  so  tender,  a  conveyance  which  conveyed 
the  title  In  fee  simple. 

This  conclusion  is  not  affected  by  the  pe- 
culiar result  to  which  attention  Is  called  t>y 
counsel  for  appellant,  which  might  have 
arisen  with  respect  to  the  application  of  the 
devise  over  In  the  fourth  clause  of  the  will 
whldi  leaves  certain  property  to  appellee's 
mother  with  remainder  over  to  him  In  fee 
at  her  death.  It  is  argued  that  the  execu- 
tory devise  contained  In  Item  8  of  the  will 
could  have  no  application,  as  the  period  fixed 
for  the  failure  of  Issue  should  be  held  to  re- 
fer to  the  time  of  the  death  of  the  testatrix 
or  to  the  period  fixed  for  full  enjoyment  by 
appellee  under  the  will.  We  need  not  con- 
cern ourselves  now  about  the  effect  of  this 
upon  the  property  embraced  in  the  other 
clause  of  the  wUl;  for  we  are  clearly  of  the 
opinion  that  the  conclusion  we  have  reached 
gives  a  natural  interpretation  to  the  lan- 
guage used  and  reaches  a  result  whldi  the 
law  always  favored,  namely,  the  early  vest- 
ing of  estates  in  land.  It  is  not,  however, 
very  difficult  to  apply  the  same  rule  to  the 
devise  in  item  4  and  to  hold  that  the  con- 
tingency upon  which  the  executory  devise  over 
is  to  vest  related  to  the  time  when  appellee 
was  to  begin  the  enjoyment  of  the  estate. 
This  conclusion  brings  that  feature  of  the 
case  squarely  within  the  rule  laid  down  in  . 
Harrington  v.  Cooper,  supra. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  reached  the'  correct  conclusion  in 
the  interpretation  of  the  will,  and  that  ap- 
pellant should  be  compelled  to  spedflcaUy 
perform  the  contract 

The  decree  is  therefore  affirmed. 


HOLT  V.  STATE.    (No.  29.) 

(Supreme  Court  of  Arkansas.     Dec.  4,  1916.) 

1.  Intoxicating  Liquors  e=>236(ll)  —  Un- 
iiAWFui,  Sale — Sufficiknot  of  Bvidenob. 
Evidence,  in  a  prosecution  for  unlawfully 
selling  intoxicating  liquors,  held  to  show  when 
and  where  the  liquor  was  sold,  and  to  sustain 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L'niinrR.  Cent.  Dig.  f§  313-816;  Dec.  Dig.  «=* 
236ai)-] 


Je 
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2.  Cbiminal  Law  €=3829(l)-rRKFD8Ai.  o»  Iif- 

8TBUCTI0N   COVEBEU). 

Where  the  questions  of  sale  and  reasonable 
doubt  were  fully  covered  -  by  the  instructions 
given  in  a  prosecution  for  selling  whisky,  the 
court  did  not  err  in  refusing  to  instruct  that  de- 
fendant must  be  acauitted  unless  the  jury  found 
beyond  a  reasonable  doubt  that  the  sale  was 
made  to  the  alleged  buyer  and  paid  for  as 
charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
tAw,  Cent  IMg.  S  20U ;    Dec.  Dig.  <S=>829(1).] 

3.  INTOXIOATINO     LlQUOBS    «=>239(10)  —  TjH- 
liAWFUL  BaZX — INSTBUCTIONS. 

In  a  prosecution  for  selling  whisky,  an  in- 
struction that  it  was  not  unlawful  for  a  person 
to  use  another's  name  in  ordering  whisky  was 
properly  refused  as  tending  to  divert  the  minds 
of  the  jury  from  the  issue  whether  defendant 
sold  the  whisky.    . 

[Eid.  Note. — For  other  cases,  see  Intoxicating 
Uguors,  Cent.  Dig.  SI  342-346 ;   Dec.  Dig.  «=> 

4..IirToxicATZNa  Liquobs  «s>233(1)— Uin^w- 

rUL  SAI.B— Etidbicob. 
In  a  prosecution  for  selling  whisky,  the  fact 
that  defendant  ordered  whisky  several  times  in 
another's  name  was  a  material  circumstance 
tending  to  prove  that  defendant  was  in  the  liq- 
uor business. 

[Ed.  Note. — For  other  cases,  see'  Intoxicating 
Liquors,  Cent.  Dig.  JS  293,  294,  296,  297; 
Dec.  Dig.  «=.233(1).] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jeff.  T.  Cowling,  Judge. 

Will  Holt  was  convicted  of  selling  Intoxi- 
cating llgiuors,  and  appeals.    Affirmed. 

J.  6.  Sain,  of  Nashville,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  State. 

HUMPHRBTS,  J.  Will  Holt  was  Indicted 
on  the  22d  day  of  August,  1916,  by  the  grand 
jury  of  Howard  county,  Ark.,  for  selling  In- 
toxicating liquors  in  Howard  county  and 
state  of  Arkansas,  on  the  1st  day  of  June, 
1916.  On  the  trial  of  the  cause,  the  jury  re- 
turned a  verdict  of  guilty  against  the  defend- 
ant, and  assessed  his  punishment  In  the  pen- 
itentiary for  one  year. 

[1]  Appellant  Insists  on  a  reversal  of  the 
judgment  for  the  reason,  he  says,  there  is 
nothing  In  the  record  to  show  when  or  where 
he  sold  the  whisky  In  question  and  because 
the  court  refused  to  give  Instructions  2  and 
4  asked  by  him.  The  court  told  the  jury 
that  If  they  believed — 

"from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  in  Howard  county.  Ark., 
since  the  Ist  day  of  January^  1916,  sold  intox- 
icating liquors  in  any  quantity,  you  vrill  find 
him  guilty  and  assess  his  punishment  at  im- 
prisonment for  one  year  in  the  state  penitentia- 
ry. If  you  have  a  reasonable  doubt  of  bis  guilt, 
yon  would  find  him  not  guilty." 

Will  Gamble  testified  on  the  trial  that  he 
took  some  whisky  from  Memphis,  Dallas  & 
Gulf  Depot,  over  to  Will  Holt's  house,  just 
before  he  was  accused  of  making  the  sale. 
Being  asked,  "When?"  he  answered,  "I  be- 
lieve It  was  Thursday  evening.  Q.  Before 
the  sale  on  Saturday  night?  A.  Yes,  sir." 
Monroe  Jones,  the  prosecuting  witness,  stat- 


ed that  he  bought  one  pint  of  whisky  fr<Hn 
Will  Holt  at  his  house  in  Howard  county 
and  paid  blm  $1  for  It  There  was  other  evi- 
dence tending  to  show  the  time  and  place. 
We  cannot  say  the  verdict  was  unsupported 
by  the  evidence. 

[2]  Instruction  Na  2,  asked  by  defendant, 
is  as  follows: 

"The  defendant  is  charged  with  the  sale  of 
whisky  to  Monroe  .Jones,  and  you  are  instructed 
that  you  must  find  beyond  a  reasonable  donbt 
that  the  sale  was  made;  that  Jones  bought  of 
the  defendant  the  pint  of  whisky,  and  that  he 
paid  defendant  $1  for  8am&  before  you  can  con- 
vict him  on  the  indictment  in  this  case." 

The  questions  of  sale  and  reasonable  doubt 
were  fully  covered  by  the  court's  Instruc- 
tions. It  was  not  error  to  refuse  this  in- 
struction. Larimore  t.  State,  84  Ark.  606, 
107  S.  W.  165. 

[3, 4]  Instruction  No.  4,  asked  by  defendant, 
is  as  follows: 

"You  are  further  instructed  that  it  is  not 
against  the  laws  of  the  state  of  Arkansas  for  a 
person  in  ordering  whisky  to  use  the  name  of  an- 
other person  in  making  the  order,  and  the  fact 
that  the  whisky  out  of  which  it  is  alleged  that 
this  pint  of  whisky  was  sold  was  ordered  in  the 
name  of  John  Gamble  is  not  a  crime  under  the 
laws  of  the  state  of  Arkansas." 

The  fact  that  appellant  was  ordering  whis- 
ky In  Gamble's  name  as  often  as  the  record 
shows  he  did  was  a  circnmstanoe  tending  to 
prove  he  was  In  the  liquor  business.  The  is- 
sue here  was.  Did  he  sell  it?  Not  in  whose 
name  he  ordered  It  The  instruction  In  the 
form  asked  could  only  serve  the  purpose  of 
diverting  the  minds  of  the  jury  from  the  real 
Issue  in  the  case. 

The  case  was  presented  to  the  jury  under 
proper  instructions.  There  is  evidence  of  a 
substantial  character  to  support  the  verdict 
The  judgment  is  afQrmed. 


MISSISSIPPI  COUNTY  v.  GRIDER  et  al. 
(No.  26.) 

(Supreme  C!oart  of  Arkansas.     Dec.  4,  1916.) 

1.  Counties  «=»74(1)   —  Compensattow  of 

0FFICBB»— COTTBTHOUSB  CJOMIUSBIONEBS. 

Under  Laws  1913,  p.  1498,  appointing  three 
courthouse  commissioners  for  a  certain  county 
but  making  no  provision  for  their  compensation, 
the  general  statute  ctmtemplating  compensation 
for  one  commissioner  applies,  ana  an  allowance 
to  the  three  commissioners  collectively  a  sum 
which  would  have  been  reasonable  compensation 
for  one  commissioner  was  authorized. 

[S<d.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  S  104;  Dec  Dig.  «s>74(l).] 

2.  OyONTTKS     9=374(1)    —    COKFBHaATION     OF 
OFFICEBS — COUBTHOUSB     GOIOUSSIONKBS. 

That  courthouse  commissioners  might  have 
secured  an  architect  to  plan  and  supervise  the 
work  more  cheaply  than  an  ardiitect  and  super- 
visor is  not  controlling  on  the  commissioners' 
right  to .  compensation,  for  the  county  court, 
under  Kirby's  Dig.  g  1017,  requiring  plans  to 
be  submitted  to  it,  has  discretionary  power  re- 
garding the  employment  of  an  architect 

[Ed.    Note. — EVir    other   cases,    see   Counties, 
Cent.  Dig.  {  104;   Dec.  Dig.  <S=>74(1).] 
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S.  Apfsal  and  Bbhor  «=3l010(l)— Bxtiew— 

FlSDIHO    OF    COUBT^-SOinCIKNCT    OT    EVI- 
DE.NXE. 

The  coart  below  having  found  on  sufficient 
eridence  that  conrthouae  commiasioners  per- 
formed their  nondelegable  duties  and  that  such 
services  were  worth  the  sum  allowed  them,  the 
Soding  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  3979-3981;  Dec  Dig.  «=» 

mm-] 

Appeal  from  Circuit  Ck)urt,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Action  by  W.  H.  Gilder  and  others  against 
Mississippi  County.  Judgment  for  plaintiffs, 
aiul  defendant  appeals.    Affirmed. 

Lamb  &  Bbodes,  of  Osceola,  for  appellant 
J.  T.  Coston,  of  Osceola,  for  appellees. 

SMITH,  J.  Tbis  appeal  Is  proeecated  to 
teTeise  a  Judgment  in  favor  of  appellees  In 
which  they  were  allowed  the  sum  of  $1,000 
for  gerrices  as  courthouse  commissioners. 
Their  appointment  related  originally  to  an 
order  of  the  county  court  of  Mississippi  coun- 
ty, made  in  1911,  In  which  S.  L.  Gladlah,  as 
coanty  judge,  appointed  himself  and  the  other 
appellees  as  commissioners.  Tbey  employed 
an  arcttitect  to  prepare  plans  for  the  build- 
ing, and  paid  blm  $1,600  for  that  serrlce.  In 
addition,  they  employed  one  Parlow  as  super- 
intendent to  supervise  the  construction  of  the 
building  at  a  salary  of  $200  per  month,  and 
paid  him  for  bis  services  in  this  connection 
13,400.  The  commissioners  advertised  for 
bids  for  the  construction  of  the  building,  and 
let  a  contract  for  that  purpose  for  $87,820. 
Tbe  testimony  shows  that  the  county  receiv- 
ed fail  value  for  this  money,  but  It  Is  some- 
what conflicting  as  to  the  nature,  character, 
and  extent  of  the  services  rendered  by  tbe 
commissioners  themselves.  There  is  testl- 
■nooy,  however,  to  sustain  the  finding  that 
tbey  exercised  that  general  supervision  of 
the  building  In  its  construction  and  In  mak- 
ing various  contracts  relating  thereto  which 
commissioners  acting  as  such  are  required 
nnder  the  statute  to  perform,  and  that  they 
conttDued  in  tbe  performance  of  these  duties 
from  the  time  of  their  original  appointment 
until  the  final  completion  and  acceptance  of 
tbe  baUdlng. 

[1]  It  is  conceded  that  the  appointment  of 
Gladish  by  Iilmself  as  a  commlBsioner  Is 
void;  but  bis  term  of  ofllce  as  Judge  expired 
00  October  81,  1912,  and  be,  with  tbe  other 
commissioners  appointed  by  bmself,  were 
named  as  oOnunissloners  In  Act  No.  327, 
Acts  1913,  p.  1498,  and  there  charged  with 
tbe  duty  of  constructing  tbe  courthouse  at 
Osceola.  Tbe  statutes  of  this  state  In  regard 
to  the  building  courthouses  contemplate  tbe 
appointment  of  only  one  commissioner,  and 
anthority  exists  only  for  allowing  compen- 
sation to  one  commissioner.  Tbe  act  of  1913 
above  mentioned  amended  this  statute  so  far 


as  it  related  to  Mississippi  count}',  and  pro- 
vision was  made  for  tbree  commissioners  in 
that  county.  It  Is  true  this  special  act  made 
no  provision  for  their  compensation,  but  tbe 
general  statute  affords  authority  for  that 
allowance.  In  the  case  of  Izard  County  v. 
WUUamson,  122  Ark.  696,  184  S.  W.  420,  It 
was  said  that,  while  more  than  one  commis- 
sioner might  have  been  appointed,  tbe  com- 
pensation allowed  can  be  a  reasonable  one 
for  only  one  person.  And  It  was  there  also 
said  that  If  the  county  court  bad  allowed 
tbe  two  commissioners  there  appointed  com- 
pensation in  one  order,  and  tbey  had  accept- 
ed It,  tbe  court  could  not  be  concerned  about 
bow  tbey  divided  It,  provided  only  a  rea- 
sonable compensation  for  one  person  bad 
been  allowed.  Here  a  single  compensation 
was  allowed  in  tbe  sum  of  a  thousand  dol- 
lars to  tbe  three  commissioners  as  such,  and 
the  order  contains  no  direction  as  to  tbe  ap- 
portionment of  tbe  allowance  among  them- 
selves. Tbe  coort  was  not,  therefore,  with- 
out Jurisdiction  to  make  tbe  order  of  allow- 
ance, and  it  remains  only  to  consider  wheth- 
er that  allowance  was  excessive. 

[2]  It  is  argued  that  a  competent  architect 
could  have  been  secured  to  supervise  tbe  en- 
tire construction  of  the  building,  in  addition 
to  the  preparation  of  tbe  plans,  for  a  less 
sum  tlian  that  paid  tbe  arctiitect  for  bis 
plans  and  to  Parlow  for  bis  supervision. 
This  fact,  if  true,  is  not  controlUng  here. 
The  statute  does  not  contain  any  express  au- 
thority for  tbe  employment  of  an  arcMtect, 
but  tbe  commissioner  Is  required  under  sec- 
tion 1017  of  Klrby's  Digest  to  prepare  and 
submit  to  the  coimty  court  a  plan  of  the 
building  to  be  erected,  and  there  abides  with 
that  court  a  discretion  In  regard  to  the  em- 
ployment of  an  architect  to  assist  In  the 
preparation  of  these  plans.  The  commis- 
sioner is  not  required  to  be  an  arcliltect,  yet 
tbe  dqsirabllity.  If  not.  Indeed,  tbe  neces- 
sity, of  the  assistance  of  one,  is  apparent 
when  we  consider  the  character  of  work  in- 
volved In  the  construction  of  a  courthouse. 

[8]  Counsel,  in  effect,  concede  this,  and 
also  concede  the  rlj^t  of  the  commissioners 
ta  employ  Parlow;  but  It  is  said  that  tbe 
arctiitect  and  Parlow  did  tbe  work  which 
tbe  statute  contemplates  the  commissioners 
should  do,  and  that  the  present  allowance 
results  In  double  comiiensatlon  for  that  serv- 
ice. This,  however.  Is  a  question  of  fact 
vi^ch  has  been  passed  upon  by  tbe  court  be- 
low. Tbere  are  certain  duties  which  are 
nondelegable  by  the  commissioners  under  tbe 
statute,  and  these,  they  say,  tbey  performed, 
and  that  such  services  were  worth  tbe  al- 
lowance made. 

Tbe  court  below  so  found,  and,  as  the  evi- 
dence is  legally  sufficient  to  support  that 
finding,  we  must  affirm  the  judgment  to  that 
effect. 
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HOLLAND  T.  STATE.    (No.  22.) 
(Supreme  C!ourt  of  Arkansas.     Dec  4,  1916.) 

1.  HOMICIDB     <S=9244(1)— Tbiai.— SUinCIKNOY 

OF  Evidence. 
Evidence  held  to  sustain  a  conviction   for 
murder  against  a  plea  of  self-defence. 

tEJd.   Note. — For   other   cases,    see   Homidde, 
Cent.  Dig.  |  507;    Dec.  Dig.  <S=244(1).] 

2.  Homicide  «=>214(2)— Dying  Dkci^batiohb 
—Admissibility. 

The  declaration  of  a  third  person  who  was 
fatally  wounded  by  accused's  victim  is  inadmis- 
sible, on  accused's  behalf,  as  a  dying  declara- 
tion. 

[Ed.  Note.— For  other  cases,  see.  Homicide, 
Cent.  Dig.  §  449;   Dec.  Dig.  «=>214f(2).] 

3.  Cbiminal  Law  €=>3G8(3)  —  Aduissibilitt 
OF  Evidence— Res  Gest^. 

Where  a  third  party  fatally  wounded  by  ac- 
cused's victim  stated  after  the  fight  that  he 
was  dying,  and  then  in  response  to°  a  question 
said  deceased  shot  him  before  accused  fired,  held 
his  statement  was  inadmissible  as  part  of  the 
res  gestn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  821;    Dec.  Dig.  <S=>368l3).] 

4.  Homicide  «=»300(2)—Inbtbuction— Self- 
Defense. 

An  instruction  that  accused  was  justified 
in  shooting  if  he  believed,  "acting  as  a  reason- 
able person,"  he  was  in  danger,  etc.,  is  not  re- 
versible error  because  of  the  quoted  words, 
where  accused  was  not  shown  to  have  been  of 
inferior  mental  cajntcity. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  618 ;   Dec.  EHg.  «=>300(2).] 

5.  Cbiminal  Law  <g=»829(18)— Apfeal  and 
Ebbob— Habmlesb  Ebbob— Refusal  of  Re- 
quested Instbuction. 

Refusal  of  a  requested  instruction  on  rea- 
sonable doubt  is  not  reversible  error  where  oth- 
er portions  of  the  diarge  covered  the  ground. 

[Ed.  Note. — E\>r  other  cases,  see  Criminal 
Law,  Cient  Dig.  {  2011;  Dec.  Dig.  <S=>829(18).] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Chaa.  W.  Smith,  Judge. 

J.  J.  Holland  was  conTlcted  of  murder,  and 
appeals.    Affirmed. 

0.  W.  McKay,  of  Magnolia,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  tbe  State. 

HART,  J.  The  defendant  J.  J.  Holland 
was  indicted  for  the  crime  of  murder  in  the 
first  degree  charged  to  have  been  committed 
by  killing  his  brother,  Bruce  Holland.  He 
was  tried  before  a  Jury  and  convicted  of 
murder  in  the  second  degree;  his  punishment 
being  fixed  at  ten  years  in  tbe  state  peniten- 
tiary. From  the  Judgment  of  conviction  he 
has  duly  prosecuted  on  appeal  to  this  court. 
Tbe  material  facts  proved  by  the  state  are 
as  follows: 

[1]  J.  J.  Holland,  called  Rome  Holland, 
and  Bruce  Holland  were  brothers  and  lived 
near  to  each  other  In  Columbia  county,  Ark. 
Rome  Holland  has  a  grown  son  called  Dud 
Holland.  An  enmity  existed  between  them 
and  Bruce  Holland.  On  one  occasion  Rome 
Holland  came  over  in  the  field  where  his 


brother,  Bruce,  was  at  work  and  threatened 
to  kill  him.  ■  On  other  occasions  he  would  sit 
on  top  of  the  fence  at  the  home  of  his  broth- 
er Bruce  with  his  rifle  In  his  hand  and  at  one 
time  fired  oflf  his  rifle  while  Bruce  was  out 
In  the  yard. 

On  the  day  of  the  killing  Bruce  Holland 
went  to  a  commissary  near  his  house  to 
purchase,  some  supplies.  His  nephew.  Dud 
Holland,  was  there,  and  they  with  others 
remained  there  for  some  time.  EHnally  Rome 
Holland  came  up  with  a  raincoat  In  his  hand. 
He  gave  it  to  his  son  Dud  and  asked  him 
to  take  it  home  with  him.  About  that  time 
Bruce  Holland  started  towards  home  and  aft- 
er he  had  gone  10  or  16  steps  Rome  Holland 
started  after  him.  After  Bmce  Holland  had 
walked  about  113  steps  he  sat  down  on  a  stump 
and  motioned  to  his  brother  Rome  to  go  on. 
Rome  Holland  passed  on  about  26  steps,  and 
then  came  back  and  put  his  hand  on  bis 
breast  and  was  talking  to  his  brother  Bruce. 
The  witnesses  at  the  commissary  could  not 
hear  what  the  brothers  were  saying  to  each 
other.  Dud  Holland  said  to  tbe  other  par- 
ties at  the  commissary: 

"Come  on,  some  of  you,  and  let's  go  up  there 
and  keep  them  from  killing  each  ouer." 

One  of  the  parties  started  to  go  with  Mm, 
but  his  brother  stopped  him.  Dud  Holland, 
however,  proceeded  on  to  where  his  father 
and  uncle  were  talking.  As  soon  as  he  got 
there  the  shooting  commenced.  The  witness- 
es for  the  state  say  they  could  not  tell  which 
one  shot  first,  but  one  of  them,  a  nephew  of 
Rome  and  Bruce  Holland,  said  that  he 
thought  that  his  uncle  Bruce  fell  first 

Bose  McMahon  testified  that  he  happened 
to  look  at  the  brothers  Just  before  the  shoot- 
ing began;  that  he  could  not  tell  who  fired 
the  first  shot;  that  they  were  almost  at  the 
same  time;  that  vrtaen  the  smolce  cleared 
away  one  of  them  was  on  the  ground;  that 
when  he  got  there  Bruce  Holland  was  down 
and  Rome  and  Dud  Holland  were  up,  and 
that  one  or  both  of  them  were  still  shooting 
at  him,  and  that  Bruce  was  lying  right  where 
he  saw  some  one  fall;  that  after  Bruce  fell 
Rome  and  Dud  Holland  went  towards  him, 
and  that  he  saw  the  smoke  from  their  pis- 
tols; that  he  examined  Bruce  Bblland's 
pistol  Just  after  the  shooting,  and  that  It 
was  an  old  style  Smith  &  Wesson  single  ac- 
tion pistol ;  that  one  cartridge  had  been  fired 
from  It  and  the  other  four  were  still  in  the 
pistol ;  that  the  shooting  took  place  about  5 
o'clock  on  a  cloudy  afternoon  "In  November. 
The  evidence  shows  that  the  killing  occurred 
in  Columbia  county,  Ark.,  in  1915 ;  that  Dud 
Holland  was  armed  with  a  38-caliber  pistol; 
that  Rome  Holland  was  armed  with  a  32-call- 
ber  pistol ;  that  Bruce  Holland  had  a  large 
bullet  in  his  head  over  his  right  eye,  and  a 
small  bullet  also  entered  his  head;  that  he 
was  also  shot  In  the  body  twice ;  that  there 
were  two  sizes  of  bullet  woimds  caused  by 
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pistols  of  dUCerent  caliber,  and  that  be  died 
in  a  very  short  time  aa  the  result  of  these 
pistol  wounds.  At  the  time  be  was  killed, 
Bmce  Holland  had  sold  his  place  and  was 
preparing  to  move  out  of  the  neighborhood. 
Another  witness  testified  that  some  time 
after  the  killing  the  defendant  told  him  that 
be  heard  that  he  was  living  where  Nettie 
HoUand  (his  brother's  widow)  was  staying; 
that  witness  answered  In  the  affirmative,  and 
the  defendant  then  said: 

"If  70a  help  her  out  in  any  way,  I  will  put 
four  light  out  just  like  I  did  Brace's." 

The  defendfint  further  said: 

"I  wish  God  would  raise  Bruce  from  the  dead 
n  that  I  could  kill  him  again  and  he  could  kill 
me  ODd  we  could  tx>th  kill  each  other." 

According  to  the  testimony  adduced  by  the 
defendant,  Bruce  Holland  had  threatened 
Mm  and  bis  son  and  had  purchased  a  rifle 
to  kill  tbem  with  and  was  In  the  habit  of 
carrying  bis  rifle  around  with  him.  On  the 
day  of  the  killing  the  defendant  said  that  be 
walked  off  from  the  commissary  behind  bis 
brother;  that  they  walked  about  100  steps 
close  together,  and  that  all  at  once  Bruce  sat 
down  on  a  stump  by  the  side  of  the  road  and 
told  him  to  go  on ;  that  he  did  not  make  any 
reply  to  Brace,  but  walked  on  a  few  steps, 
and  that  Bruce  then,  said  that  Dud  (referring 
to  defendant's  son)  bad  been  lying  to  him, 
and  that  be  was  going  to  kill  him;  that  he 
tnmed  around  and  thought  that  he  would 
try  to  reason  with  Bruce  and  show  him  that 
be  bad  no  right  to  kill  anybody;  that  be 
walked  back  a  few  steps  and  told  Bruce  that 
Dud  did  not  mean  him  any  harm,  and  that 
for  him  not  to  kill  him,  and  that  after  talk- 
log  a  little  bit  he  saw  ttiat  Bruce  was  deter- 
mined to  kill  Dud,  and  that  be  pulled  his 
coat  to  one  side,  struck  himself  on  the  breast, 
and  told  Bruce  tliat  U  be  was  bound  to  kill 
one  of  them  to  kill  him  and  let  the  boy  go 
borne  to  bis  mother;  that  he  told  Bruce  there 
was  no  use  of  having  trouble;  that  about 
this  time  be  heard  a  pistol  hammer  click  and 
looked  around  and  saw  I>ud;  that  he  saw 
that  Dud  was  hit  with  a  bullet,  and  that  he 
went  up  to  Dud  and  put  his  left  arm  around 
him  and  beld  him  up  while  he  emptied  bis 
pistol ;  that  he  then  jerked  out  his  own  pis- 
tol and  emptied  it ;  that  he  beard  Bruce  teU 
the  boy  he  was  going  to  kill  him,  and  at  the 
same  time  jerk  out  his  pistol  and  shoot ;  that 
Dnd  then  fell  back  against  him  and  pulled 
his  own  pistol  and  shot  at  Bruce;  that  he 
held  the  boy  up  while  be  flred  several  shots 
and  that  be  himself  shot  several  times  at 
Bmce. 

Other  witnesses  for  the  defendant  testified 
that  Bruce  flred  the  first  shot.  If  the  jury 
believed  the  witnesses  for  the  state,  it  was 
warranted  in  finding  the  defendant  guilty  of 
murder  In  the  second  degree.  It  is  true  the 
witnesses  for  the  state  testified  that  the  first 
two  sbots  were  fired  nearly  together,  and 
that  they  could  not  tell  which  one  fired  first, 
but  one  of  the  witnesses  testified  that  as 


soon  as  the  first  shot  was  fired  be  saw  a  man 
fall,  and  that  when  be  got  up  there  he  found 
that  the  man  who  bad  fallen  was  Bruce  Hol- 
land. Bruce  died  in  a  very  short  time  after 
the  difficulty  was  over,  and  as  there  was  only 
one  shot  fired  from  his  pistol,  the  jury  might 
have  inferred  that  his  nephew  shot  first  In 
any  event  Bruce  Holland  did  not  fire  but 
one  shot,  and  the  evidence  shows  that  the 
defendant  and  his  son  continued  to  shoot  at 
hUn  alter  he  fell  down  on  the  ground.  They 
both  emptied  their  pistols  at  him,  and  several 
sbots  took  effect  in  his  head  and  body.  When 
we  consider  this  testimony  together  with  the 
enmity  which  was  shown  to  have  existed  be- 
tween the  parties  and  the  previous  threats 
made  against  the  life  of  Bruce  Holland,  the 
jury  was  warranted  in  finding  that  it  was  a 
willful  and  malicious  killing,  and  that  the 
defendant  was  guilty  of  at  least  murder  in 
the  second  degree. 

[2]  C.  0.  Hammock,  the  owner  of  the  com- 
missary and  mill  near  which  the  shooting 
occurred,  testified  that  he  was  at  the  mill 
the  day  of  the  killing,  but  did  not  see  any 
of  the  shooting.  He  stated  that  he  went 
to  the  scene  of  the  shooting  immediately  aft- 
er It  occurred,  and  saw  Bruce  Holland  lying 
up  against  a  log  dying,  and  Dud  Holland  was 
over  by  the  side  of  the  road  a  short  distance 
away,  and  that  Dud  said  he  was  dying; 
that  they  were  both  shot  He  was  then  ask- 
ed the  following,  "Did  Dnd  Holland  say  any- 
thing further?"  He  answered,  "I  asked  I>ud 
who  began  the  shooting,  and  he  said  his 
uncle  Bruce  shot  him  first.  On  cross-exami- 
nation he  was  asked,  "Did  Dnd  Holland  tell 
you  he  was  dying?"  He  answered,  "Tes,  X 
believe  he  did,  and  I  told  him  he  wasn't 
dying."  The  prosecuting  attorney  objected 
to  the  evidence  of  Dud  Holland's  dying  dec- 
laration and  asked  that  it  be  excluded  from 
the  jury.  The  court  beld  that  the  admission 
of  dying  declarations  in  evidence  is  tenfincd 
to  cases  of  homicide,  where  the  death  of  de- 
ceased is  the  subject  of  the  charge,  and  ex- 
cluded the  testimony  from  the  jury. 

The  ruling  of  the  court  was  excepted  to, 
and  It  is  now  Insisted  that  the  judgment 
should  be  reversed  because  the  court  exclud- 
ed the  testimony  from  the  jury.  It  will  be 
remembered  that  tlje  defendant  was  on  trial 
charged  with  lulling  his  brother  Bruce,  and 
although  Dud  Holland  was  shot  in  the  same 
fight,  his  dying  declarations  were  not  as 
such,  admissible  In  evidence  on  the  trial  of 
Rome  Holland  for  the  murder  of  Bruce  Hol- 
land. Taylor  v.  State,  120  Ga.  857,  48  S.  E. 
361;  State  v.  Westfall,  4fl  Iowa,  328;  State 
V.  Bohan,  15  Kan.  407;  Johnson  v.  State, 
63  Fla.  16,  58  South.  540,  40  L.  B.  A.  (N.  S.)^ 
11951;  State  v.  Nlst,  66  Wash.  55,  118  Pac. 
920,  Ann.  Cas.  19130,  409. 

On  this  subject  Mr.  Underbill  says: 

"The  declaration  of  a  deceased  person  which 
is  offered  in  evidence  as  dying  declarations  is 
only  admissible,  as  such,  in  case  bis  death  is  the, 
subject  of  an  inquiry  becanse  of  an  acca8atiQii|p 
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of  homicide.  •  •  •  The  mere  circumstance 
that  a  person's  death  occurred  in  a  disturbance, 
in  which  the  person  for  whose  homicide  the  pris- 
oner is  indicted  was  Icilled,  is  insufficient  to, ad- 
mit the  declaration."  Underhill  on  Criminal 
Evidence,  i  106;  2  Wiemore  on  Evidence,  | 
1440;  Montgomery  v.  State,  80  Ind.  338,  41 
Am.  Rep.  815;  State  v.  Jefferson,  77  Mo.  136; 
State  V.  Dickinson,  41  Wis.   299. 

See,  also,  Rhea  t.  State,  104  Ark.  175,  147 
S.  W.  463. 

[3]  The  contention  Is  also  made  by  the  de- 
fendant that,  If  the  dying  declaration  of 
Dud  Holland  cannot  be  admitted  In  evidence 
as  such  a  declaration,  yet  It  was  proper  as 
a  part  of  the  res  gestae.  They  dte  In  sup- 
port of  their  contention  Chllds  v.  State,  98 
Ark.  435,  136  S.  W.  285,  Stevens  v.  State,  117 
Ark.  64,  174  S.  W.  219,  and  Carr  v.  State,  43 
Ark.  99.  The  witness  stated  that,  when  he 
went  up  to  the  place  where  the  shooting  oc- 
curred that  Dud  Holland  said  he  was  dying, 
that  the  witness  asked  Dud  who  began  the 
shooting,  and  that  Dud  said  his  uncle  Bruce 
shot  him  first  This  was  the  narration  of  a 
past  event  in  response  to  a  question  asked 
him,  and  was  not  a  part  of  the  transaction 
itself.  Under  the  authorities  above  referred 
to,  res  gestse  are  the  surrounding  facts  of 
a  transaction,  explanatory  of  an  act,  or  show- 
ing a  motive  for  acting.  As  we  have  already 
seen  the  answer  was  made  by  Dud  Holland 
In  response  to  a  question  asked  him,  and  it 
was  made  after  be  had  said  that  he  was  dy- 
ing, thus  showing  that  his  mind  had  been 
tnmed  to  other  things,  and  the  answer  that 
his  uncle  Bruce  shot  him  first  was  made  in 
response  to  a  question  and  was  not  a  spon- 
taneous emanation  from  the  transaction  it- 
self. 

[4]  It  is  also  contended  by  counsel  for  the 
defendant  that  the  judgment  should  be  re- 
versed because  the  court  erred  in  giving  in 
its  amended  form  instruction  No.  9,  which 
reads  as  follows: 

"You  are  instructed  that  to  justify  a  UUlng 
in  self-defense,  it  is  not  essential  that  it  should 
appear  to  the  jury  to  have  been  necessary,  it 
is  sufficient  if  the  defendant  (acting  as  a  reason- 
able person)  honestly  believed  without  fault  or 
carelessness  on  his  part  that  the  danger  was  so 
urgent  and  pressing  that  the  killing  was  neces- 
sary to  save  his  own  life  or  prevent  his  receiv- 
ing great  bodily  injury,  or  to  save  the  life  of 
his  son;  and  the  reasonableness  of  defendant's 
apprehension  is  to  be  judg'ed  from  the  stand- 
pomt  of  the  defendant,  situated  as  he  was  at 
the  time  and  not  from  that  <rf  the  jury." 

The  amendment  consisted  in  adding  the 
words  included  In  parentheses,  to  wit,  "act- 
ing as  a  reasonable  person."  In  Hoard  v. 
State,  80  Ark.  87,  95  S.  W.  1002,  the  conrt 
held  that: 

"It  was  not  error  to  instruct  the  jury  that 
one  who  killed  another  was  justified  in  defend- 
ing himself,  if  it  appeared  to  him,  acting  as  a 
reasonable  person,  without  fault  on  his  part, 
that  he  was  in  danger  of  losing  his  life  or  re- 
ceiving great  bodily  harm,  as  the  law  presumes, 
where  nothing  of  the  contrary  is  shown,  that  the 
accused  is  of^ordinary  reason  and  holds  him  ac- 
countable accordingly." 


The  conrt  In  that  case  while  not  approving 
the  form  of  the  instruction  gives  at  length 
its  reasons  for  holding  that  such  an  in- 
struction does  not  constitute  reversible  er- 
ror, and  the  reasoning  of  the  court  need  not 
be  repeated  here.  See,  also,  Scoggln  t.  State, 
109  Ark.  510,  159  S.  W.  211.  There  is  noth- 
ing in  the  record  in  the  present  case  that 
tends  to  show  that  the  defendant  is  weak- 
minded  or  is  a  person  of  less  than  ordinary 
intelligence.  Therefore  the  judgment  wUl 
not  be  reversed  for  this  alleged  error. 

[6]  The  defendant  asked  an  instruction  on 
reasonable  donbt,  which  the  court  refused  to 
give.  We  need  not  set  out  tills  instraetlon, 
however,  for  the  court  In  Its  instructions 
given  to  the  jury  fully  covered  the  question 
of  reasonable  doubt,  and  It  is  well  settled 
that  the  court  Is  not  required  to  repeat  in- 
structions on  the  same  point.  We  have  care- 
fully examined  the  record,  and  there  is  noth- 
ing in  it  which  constitutes  reversible  error. 

The  judgment  will  be  affirmed. 


THURMAM  et  aL  v.  STMONDS  et  aL 
(No.  25.) 

(Supreme  Ck>urt  of  Arkansas.     Dec.  4,  1016.) 

1.  Wills  ®=s693(3)  —  CJonstbuction  —  Poweb 
OF  Salk. 

Under  a  will  devising  to  testator's  surviving 
wife  and  to  her  children  by  testator  all  his  prop- 
erty, both  real  and  personal,  and  appointing  her 
executrix,  with  power  of  sale,  and  also  giving 
her  the  power  to  sell  and  convey  any  realty 
by  warranty  deed  and  to  use  the  proceeds  for  her 
own  benefit,  she  was  authorised  to  convey  realty. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S  1655;   Dec.  Dig.  <S=>693(3).] 

2.  Wills  «=>693(5)— Powebs— CoKvuzANCEa— 
Capacity. 

Under  such  will  conveyance  executed  by  such 
surviving  wife  in  her  individual  capacity,  and 
not  as  executrix  of  her  deceased  husband's  es- 
tate, was  a  valid  execution  of  the  power  to  con- 
vey since  it  was  given  to  her  as  wife,  and  not  as 
executrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1656;  Dec.  Dig.  «=>693(5).] 

Appeal  from  Circuit  Court,  (Jrawford  Coun- 
ty; James  (Jochran,  Judge. 

Suit    by    Bethel    Thurman    and    others 
against    Edward    T.    Symonds    and    others.   I 
Judgment  for   defendants  sustaining  a  de- 
murrer and  dismissing  the  complaint,  and 
plaintiffs  appeal.    Affirmed.  { 

Covington  &  Grant,  of  Ft  Smltb,  for  ap-  I 
pellants.    Starblrd  &  Starbird,  of  Alma,  for 
aK>elIees. 

SMITH,  J.  Appellants  brought  suit  to 
recover  possession  of  certain  lands  describ- 
ed in  their  complaint.  They  <daimed  title 
to  the  lauds  through  the  will  of  one  A.  J. 
Meadors,  which  is  set  out  and  forms  a  part  of 
the  complaint  They  alleged  that  at  the 
death  of  the  said  Meadors  he  left  a  widow, 
Ludnda  K.  Meadors,  who  qualified  as  execn- 
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triz,  and  later  conyeyed  certain  lands  wtaicta 
bad  belonged  to  the  testator,  but  tbese  con- 
reyancea  were  made  4n  her  individual  ca- 
pacity, and  not  as  ezecntriz,  she  claiming 
the  anthorlty  so  to  convey  under  the  will. 
The  relevant  portiona  of  this  will  are  as 
follows: 

"II.  I  bequeath  to  my  beloved  wife,  Lacinda 
K.  Meadora,  In  the  event  she  survives  my  death, 
and  onto  her  chUdTen  by  my  body  begotten  all 
my  property  by  me  owned  at  the  time  of  my 
d«tth,  both  real  and  personal,  and  I  further  will 
that  my  said  beloved  wife  be  my  executrix  and 
that  she  administer  upon  any  and  all  my  said 
property  of  both  real  and  personal  of  any  kind 
including  the  rights  in  action  to  use,  sell  or  dis- 
pose of  the  same  or  any.  part  thereof  without 
bonds  of  any  kind  and  without  any  process  in 
any  court  or  functionary. 

"III.  I  also  beqneath  to  my  beloved  wife  the 
right  and  power  to  sell  and  make  warranty  deed 
to  any  real  estate  that  I  may  be  possessed  of  at 
the  time  of  my  death  and  to  use  the  proceeds  for 
her  own  personal  use  and  benefit  without  bond 
or  process  of  court  or  accountability  to  any  per- 
son or  persons.  Now  in  the  event  that  I  survive 
m;  said  beloved  wife  then  in  that  event  this 
n-ill  and  testament'  shall  be  null,  void  and  re- 
main my  property  as  heretofore. 

The  complaint  questions  the  anthorlty  of 
the  widow  so  to  convey.  The  court  sustained 
a  demurrer  and  dismissed  the  complaint,  and 
this  appeal  questions  that  action. 

[1]  Oounsel  for  appellant  argue  that  the 
case  is  similar  to  and  is  controlled  by  the 
case  ot  Patty  ▼.  Goolsby,  61  Ark.  61,  8  8. 
W.  846;  while  counsel  for  appellee  say  the 
case  of  Archer  v.  Palmer,  112  Ark.  627,  167 
&  W.  99,  Ann.  Gas.  1916B,  673,  announces 
the  doctrine  which  contijols  here;  and  we 
are  of  this  latter  opinion.  A  comparia<Hi  ot 
the  wlU  set  out  in  the  opinion  in  that  case 
with  the  one  now  under  consideration  shows 
a  striking  similarity.  A  danse  of  the  will 
in  the  Archer  Case  gave  the  widow  a  life 
estate  with  remainder  over  to  a  son  and  a 
niece.  Another  clause  gave  full  power  to 
sell  and  dispose  of  any  and  all  the  prop- 
erty. Bere  one  clause  contains  a  devise  to 
the  widow  and  to  her  children  begotten  by 
the  testator;  and  another  clause  gave  her 
the  full  anthorlty  to  sell  and  convey  the 
property.  It  was  argued  there,  as  here,  that 
to  so  construe  the  will  as  to  give  the  widow 
the  authority  to  convey  the  fee  In  the  land 
would  operate  to  defeat  the  estate  In  re- 
mainder, and  it  was  said  there,  as  here, 
that  the  case  'of  Patty  v.  Goolsby  forbade 
that  construction.  It  was  pointed  out,  how- 
ever, in  the  case  of  An^er  v.  Palmer,  su- 
pra, that  in  the  case  of  Patty  v.  Goolsby  the 
power  of  disposition  was  given  in  the  same 
clause  as  that  which  devised  to -the  widow 
the  property  for  her  natural  life  and  In  im- 
mediate connection  with  the  devise  of  the 
life  estate,  thereby  indicating  that  the  power 
of  disposal  was  to  be  limited  to  the  life  es- 
state,  and  that  as  by  the  terms  of  the  will 
the  widow  took  only  a  life  estate,  and  that 
dnce  the  power  of  disposition  was  annexed 
to  the  devise  of  this  life  estate.  Its  presence 


did  not  give  the  widow  an  unlimited  power 
of  disposition,  bnt  was  restricted  to  the  life 
estate.  In  the  case  of  Archer  v.  Palmer 
it  was  also  said: 

"The  language  is  very  broad  and  comprehen- 
sive. When  tbe  will  is  redd  and  considered  as  a 
whole,  we  think  it  is  manifest  that  the  power  of 
disposal  was  not  limited  to  such  disposition  as  a 
tenant  for  life  can  make.  To  so  hold  would  give 
no  effect  whatever  to  the  fourth  clause  of  the 
will;  for  the  tenant  for  life  had  the  power  of  dis- 
position without  being  granted  that  power  nnder 
the  will  The  fourth  clause  of  the  will  in  ex- 
press terms  gives  her  the  power  of  disposal  of 
the  whole  of  his  property.  It  does  not  purport 
to  give  her  any  absolute  right  to  the  property, 
but  only  the  bare  authority  to  dispose  of  it.  The 
existence  of  such  a  power  does  not  imply  owner- 
ship, but  it  does  in  express  terms  give  to  the  life 
tenant  authority  to  dispose  of  tbe  property  ab- 
solutely. By  the  exercise  of  the  power  by  the 
hfe  tenant,  she  could  convey  the  fee  to  her  gran- 
tee. According  to  the  current  of  authority,  tbe 
rule  is  that,  where  a  testator  gives  an  estate  for 
life  only,  with  the  added  power  to  the  life  tenant 
to  convey  the  estate  absolutely,  the  life  tenant 
may  defeat  the  estate  of  a  remainderman  under 
the  will  by  the  exercise  of  the  power  of  disposal 
during  his  lifetime." 

What  was  said  there  is  applicable  to  the 
construction  of-  this  will,  and  In  so  far 
as  this  case  differs  from  the  instant  case  this 
is  a  stronger  one  for  the  application  of  this 
principle;  for  In  tbe  Archer  v.  Palmer  Case 
the  power  was  granted  to  one  who  had 
only  a  life  estate,  whereas  here  the  will 
vests  the  fee  in  the  widow  and  her  heirs  by 
the  testator  begotten. 

[2]  Nor  da  we  think  the  conveyances  exe- 
cuted by  Mrs.  Meadors  are  void  because 
they  were  executed  by  her  in  her  individual 
capacity,  rather  than  as  executrix  of  the 
estate  of  her  husband.  Under  the  second 
clause  of  the  will  she  might  have  conveyed 
as  executrix  for  purposes  of  administration 
upon  this  estate,  but,  however  that  may  be, 
the  grant  of  the  power  to  convey  contained 
in  the  third  clause  of  the  will  was  to  her 
as  wife,  and  not  as  executrix,  and  the  con- 
veyances In  qnestlon  were  made  pursuant 
to  this  power,  and  for  the  reasons  stated  will 
be  upheld. 

The  Judgment  of  the  court  below  la  there- 
fore affirmed. 


ST.  LOUIS,  I.  M.  &  8.  RY.  CO.  v.  COBB. 

(No.  19.) 

(Supreme  Court  of  Arkansas.     Dec.  4,  1916.) 

1.  Mastkb  and  Skbvakt  9=3l79— Inxdbies  to 
Sebvant  —  Neolioence   ot   Subobdinats 
Sebvant^Statute. 
Under  the  Employers'  Liability  Act  (Acta 
1911,  p.  55),  maldng  a  railroad  liable  for  inju- 
ries to  an  employ6  resulting  from  the  negligence 
of  any  employs  of  the  railroad,  a  railroad  is  lia- 
ble for  injuries  to  a  vice  principal,  resulting 
from  tbe  negligence  of  his  subordinate  empIoy6, 
and  the  vice  principal  cannot  be  held  to  have 
assumed  the  risk  of  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f{  354-358;  Dec.  Dig.  «=» 
179.] 
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2.  Master  and  Sebvant  «=3l77— Injubtes  to 
Servant  —  Neolioence  of  Subordinate 
Servant — Orders  from  Vice  Principal. 

If  the  injuries  to  a  vice  principal  result  from 
acts  of  the  subordinate  under  the  orders  of  the 
vice  principal,  without  negligence  on  the  subordi- 
nate servant's  part,  the  employer  is  not  liable. 

[Ed.  Note.— J'or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  307,  352.  3K?;  Dec.  Jilg. 
ce=>177.] 

3.  Appeai.  and  Error  €s»1064(2)— Harmless 
Kbbob—In81'buction8— Assumption  of  Un- 
disputed FACTa 

The  giving  of  an  instruction  which  assumes 
that  plaintiff  v^-aa  injured  is  not  prejudicial, 
where  the  undisputed  evidence  shows  that  he 
was  injured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4221,  4222;  Dec.  Dig.  «=> 
1064(2);    Trial,  Cent.  Dig.  {  525.] 
t.  Tri.\l  «=>296(4,  5)— Instructions  Cubed 

BY  Other  Instructioks. 
The  giving  of  an  instruction  in  an  action  for 
personal  injuries,  which  erroneously  ignored  the 
issue  of  contributory  comparative  negligence, 
does  not  require  a  reversal,  where  the  very  next 
instruction  fully  and  correctly  submitted  that  is- 
sue to  the  jury,  since  the  instructions,  when  Lon- 
sidered  as  a  whole  and  in  the  order  in  which 
they  were  given,  could  not  have  misled  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  U  707,  708,  709;  Dec  Dig.  «=»29e(4,  6).] 

5.  Masteb   and    Servant   «=>287{4)— Negli- 
gence ®=»136(26) — Injuries  to  Servant- 
Sufficiency  of  Evidence — Neolioence  of 
Subordinate  Sehvant. 
In  an  action  for  personal  injuries  to  a  sec- 
tion foreman,  evidence  ktld  sufficient  to  warrant 
submitting  to  the  jury  the  issues  of  negligence  of 
the  subordinate  employ^  and  plaintiff's  contribu- 
tory comparative  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  1045,  1060;  Dec.  Dig. 
«=9287(4);  Negligence,  Cent.  Dig.  gj  33S,  338; 
Dec.  Dig.  €=>136(26).] 

«.  Damages  <S=»134(1)— Excessive  Damaqe»— 
Personal  Injuries. 
A  verdict  of  $1,000  for  severe  injuries  to  the 
back  and  knee  of  a  man  58  years  old,  who  was 
earning  $55  per  month,  whereby  his  earning  ca- 
pacit?  was  greatly  diminished  and  he  was  caused 
intense  pain,  which  continued  to  the  time  of  the 
trial,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  368,  380,  389-394;  Dec.  Dig.  <Ss> 
134(1).] 

7.  Afpeai.  and  Error  «=>  1064(4)— Harmless 
Errob  —  Instructions  —  Measure  or  Dau- 

AGE& 

The  giving  of  an  instruction  as  to  the  mea»- 
ure  of  damages  for  personal  injuries,  while  not. 
in  the  most  approved  form,  held  not  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4224 ;  Dec.  Dig.  <S=»1064(4) ; 
TrUl,  Cent.  Dig.  §{  525,  553,  558.] 

Appeol  from  Circuit  Court,  Monroe  Coun- 
ty;  Thos.  C.  Trimble,  Judge. 

Action  by  J.  B.  Cobb  against  the  St.  Louis, 
Iron  Mountain  4  Southern  Railway  Company 
to  recover  for  personal  injuries.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  AJt- 
flrmed. 

On  or  about  the  2d  of  February,  1915,  ap- 
pellee, a  section  foreman  of  appellant,  was 
instructed  by  the  roadmaster  to  repair  some 


bad  track  on  appellant's  Une  between  Mar- 
vell  and  Poplar  Grove.  On  the  4th  of  Feb- 
ruary appellee  was  notified  that  a  freight 
train  would  bring  out  a  car  of  cinders  from 
Helena,  which  was  to  be  used  by  appel- 
lee In  the  repair  work.  Appellee  resided  at 
Marvell,  in  the  section  house  of  appellant 
Appellee  wanted  to  commence  unloading  cin- 
ders about  half  or  three-quarters  of  a  mile 
west  of  Poplar  Orove.  Be  went  with  his 
section  crew  on  a  hand  car,  and  put  four 
of  the  crew  to  draining  the  track,  and  went 
on  with  the  cinder  car  to  meet  the  local 
freight  at  Poplar  Grove.  He  got  upon  the 
car  of  cinders  and-  rode  back  to  the  place 
where  the  bad  track  was,  in  order  that  he 
might  have  the  car  of  cinders  stopped  at  the 
proper  place  for  unloading.  Upon  reach- 
ing the  piece  of  bad  track,  the  freight  car 
was  stopped  and  appellee  directed  bis  crew 
as  follows. 

"Ed  Holland,  you  open  the  doors ;  and  the  bal- 
ance of  you  get  on  top  and  go  to  cutting  off  cin- 
ders." 

HoUand  opeoed  the  first  door  on  the 
north  side.  Ed  Richardson,  when  he  got  to 
the  third  door,  was  little  long  about  open- 
ing It,  and  Cobb  walked  iq>  along  the  side 
of  the  car  to  see  what  the  trouble  was,  and 
just  as  he  did  so  Holland  knocked  the  door 
open  and  Cobb  backed  back  to  get  out  of  the 
way  of  it,  when  Simon  Derrick,  who  was 
on  the  south  side,  opened  the  door  without 
Cobb's  knowledge,  causing  him  to  fall 
against  the  side  of  the  car,  severly  injuring 
him. 

Cobb  instituted  this  suit  against  appellant, 
alleging  substantially  the  above  facts,  and 
charging  that  his  injury  was  caused  through 
the  negligence  of  one  of  appellant's  employes. 
The  appellant  answered,  denying  the  allega- 
tions as  to  negligence,  and  setting  up  the  de- 
fenses of  assumed  risk  and  contributory  neg- 
ligence. There  was  testimony  on  behalf  of 
appellant  tending  to  prove  that  the  members 
of  the  crew  were  obeying  his  orders  in  the 
manner  In  which  they  were  doing  the  work 
at  the  time  that  Cobb  was  injured.  The 
verdict  and  judgment  were  In  favor  of  the 
appellee  for  the  sum  of  $1,000.  The  appel- 
lant seeks  to  reverse  this  Judgment  Other 
facts  are  stated  in  the  opinion. 

Troy  Pace,  of  Little  Rock,  and  W.  a.  Sat- 
terfleld,  of  Helena,  for  appellant.  lioe  & 
Moore,  of  Clarendon,  tor  apitellee. 

WOOD,  "J.  (after  stating  the  fticts  as 
above).  Appellant  contends  that  the  court 
erred  in  giving  appellee's  prayer  (or  in- 
struction No.  1,  as  follows: 

"(1)  You  are  instructed  that  a  common  carrier 
by  railroad  in  this  state  ia  liable  for  all  damages 
to  an  employ^  suifering  injury  while  such  em- 
ploye is  employed  by  such  carrier,  which  injury 
IS  the  result  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  employes 
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of  andi  carrier.  So.  If  yon  beUere  from  the  erl- 
dence  in  this  case  that  the  plaintiff  was  an  em- 
ploye of  the  St.  Louis,  Iron  Mountain  &  South- 
em  RaQway  Company  at  the  time  of  the  injury 
which  the  plaintiff  received,  and  that  the  defend- 
ant is  a  common  carrier  by  railroad  in  this  state, 
and  that  the  injury  which  the  plaintiff  received 
resulted  in  whole  or  in  part  from  the  negligence 
of  the  defendant,  its  officers,  agents,  or  empfoyga, 
the  defendant  wonid  be  liable." 

[1]  Appellant  insists  that,  Inasmncb  as  the 
allegatlonB  of  the  complaint  and  the  undis- 
puted evidence  show  that  appellee  was  a 
vice  principal  at  the  time  of  his  Injury,  and 
was  Injured  by  one  of  his  subordinates,  ap- 
pellee assumed  the  risk,  citing  McGrory  v. 
Ultima  Thnle,  A.  &  M.  Ballway  Co.,  90  Ark. 
210,  118  S.  W.  710,  28  L.  K.  A.  (N.  S.)  801, 
134  Am.  St  Hep.  24,  xvliere  we  held  that 
the  master  was  not  responsible  to  a  vice 
principal  on  account  of  the  negligence  of  a 
servant,  who  was  his  subordinate,  sudi  neg- 
ligence being  one  of  the  ordinary  risks  which 
the  vice  principal  assumed  when  he  took  con- 
trol over  his  subordinates.  But  that  doctrine 
was  announced  before  the  passage  of  the 
Employers'  Liability  Act  of  March  8,  1911. 
Act  88,  p.  55,  Acts  of  1911.  The  present 
salt  was  instituted  under  that  act,  the  first 
section  of  which  provides,  In  part,  as  fol- 
lows: 

TThat  every  common  carrier  by  railroad  in  this 
state  shall  be  liable  for  all  damages  to  any  per- 
son so&ering  injury  while  he  is  employed  by  such 
carrier  •  •  •  for  such  injury  •  *  •  re- 
sulting in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employis  of 
such  carrier." 

In  E^ansas  City  tc  M.  By.  Co.  v.  Huff,  116 
Ark.  461,  466,  173  S.  W.  419,  421,  we  said: 

"Where  there  is  a  right  of  action  under  section 
1,  that  action  cannot  be  defeated  by  the  defense 
ef  assumption  of  risk,  and  is  not  necessarily  de- 
feated because  the  servant  may  have  been  guilty 
of  contributory  negligence." 

Under  the  above  statute.  If  an  employ^  of 
a  railroad  company  is  Injured  by  the  neg- 
ligence of  another  employ^  of  such  company, 
the  Injored  employe  may  recover  damages 
«f  the  company  for  such  negligence,  provid- 
ed he  is  engaged  at  the  time  of  the  Injury  In 
the  running  of  trains,  or  In  work  that  Is  In- 
cident thereto  or  Immediately  connected 
therewith.  The  statute  was  designed  for  the 
protection  of  those  whose  work  exposed  them 
to  those  "characteristic  dangers  peculiarly 
connected  with  the  operation  of  railroads, 
known  as  railroad  hazards";  1.  &  "those 
peculiar  dangers  to  which  employes  are  ex- 
posed In  work  connected  with  and  necessa- 
Tj  to  the  openAon  and  running  of  trains 
over  a  line  of  railroad."  St  L.,  I.  M.  A 
8.  Ry.  Co.  ▼.  Ingram,  118  Ark.  877,  176  S.  W. 
682;  St  L.,  I.  M.  &  S.  R.  Co.  v.  Wiseman,  119 
Ark  477,  177  S.  W.  1139. 

[2]  The  language  of  the  statute  Is  very 
iMToad,  and  makes  the  railroad  company  lia- 
ble *Yor  the  ne^gence  of  any  of  the  offl- 
oers,  agents,  or  employes  of  such  carrier," 
causing  Injury  to  another  employe.    Under 


the  statute  It  matters  not  wbeQier  tbe  In- 
jured employe  stands  in  the  relation  of  vice 
principal  to  the  employe  Injuring  him,  pro- 
vided the  Injury  Is  caused  through  the  neg- 
ligence of  such  employe.  But  If  the  relation 
of  vice  principal  ahd  subordinate  exists  be- 
tween the  two  servants  at  the  time  of  the 
injury,  and  the  Injury  Is  caused  wblle  the 
subordinate  Is  acting,  without  negligence, 
under  the  orders  and  directions  of  his  su- 
perior, then  there  would  be  no  negligence  for 
which  the  company  would  be  liable,  be- 
cause, In  such  case,  the  negligence  would 
be  that  of  the  vice  principal  himself. 

[3]  It  Is  urged  that  the  instruction  was  er- 
roneous because  it  assumes  that  appellee  was 
Injured.  The  undisputed  evidence  showed 
that  appellee  was  Injured;  therefore  there 
was  no  prejudicial  error  In  assuming  that 
such  fact  was  established. 

[4]  It  is  also  Insisted,  that  the  instruction 
Ignored  the  Issue  of  contributory  comparative 
negligence.  The  instruction  was  open  to  this 
objection,  but  the  very  next  instruction  ful- 
ly and  correctly  submitted  that  Issue  to  the 
jury,  and,  taking  the  Instructions  as  a  whole 
and  the  order  thereof,  the  juxtaposition  of 
the  first  and  second,  they  were  not  contra- 
dictory. The  jury  could  not  have  been  mis- 
led, and  the  Instruction  was  not  prejudi- 
cial error  under  the  rule  announced  In  St 
L.,  I.  M.  8c  S.  By.  Co.  v.  Bogers,  93  Ark.  664, 
126  S.  W.  876,  1199. 

[S]  The  Issues  of  negligence  and  contribu- 
tory comparative  negligence  were  Issues  of 
fact  for  the  jury.  The  appellee  testified  that 
be  directed  Bid  Holland  to  open  the  doors 
and  the  balance  of  the  crew  to  get  on  top 
and  go  to  cutting  off  cinders.  Instead  of 
obeying  these  directions,  Simon  Derrick  open- 
ed the  door  on  the  south  side  without  the 
knowledge  of  appellee,  causing  his  Injury. 
Appellee  Is  corroborated  by  at  least  one  mem- 
ber of  the  crew,  Ed  Holland.  The  others 
testify  to  the  contrary,  but  this  raised  ques- 
tions of  fact  as  to  negligence  and  contribu- 
tory comparative  negligence.  There  was  ev- 
idence to  warrant  the  verdict  on  these  Is- 
sues. 

[6]  The  verdict  was  not  excessive.  Ac- 
cording to  appellee's  testimony,  and  the  tes- 
timony, of  the  physician  who  attended  him, 
he  was  severely  Injured  In  his  back  and 
knee.  He  was  68  years  of  age,  was  getting 
$5a  per  month,  and  his  earning  capacity  In 
the  work  for  which  he  was  fitted  had  been 
greatly  diminished  by  the  Injury.  He  had 
suffered  Intense  pain  for  months,  and  was 
still  suffering  at  the  time  of  the  trial.  A 
verdict  tor  |1,000  under  such  drcumstances 
Is  not  excessive. 

[7]  There  was  no  prejudicial  error  in  the 
Instruction  on  the  measure  of  damages. 
While  not  In  the  most  approved  form.  It  con- 
formed substantially  to  the  Instruction  giv- 
en In  Ballway  Co.  v.  Cantrell,  37  Ark.  52SL  |4Q 
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Am.  Rep.  106,  and 'St  L.,  I.  M.  A  S.  Ry.  Ca  v. 

Hydrick,  109  Ark.  239,  160  S.  W.  196,  on  the 
measure  of  damages.  The  giving  of  an  In- 
struction In  this  form  bad  not  been  express- 
ly condemned  as  prejudicial  error  by  any 
prevlons  decision  of  this  court. 

The  record  presents  no   reversible  error, 
and  the  Judgment  is  therefore  affirmed. 


MISSISSIPPI    COUNTY    T,    MOORE. 

(No.  23.) 

(Supreme  Court  of  Arkansas.     Dec.  4,  1916.) 

Affkai.    and    Ebbor    «=9365{1)— Obdbb    fob 

Appeai/— Appeal  fxoic  Countt  Coubt. 
Under  Kirby's  Dig.  S  1487,  providing  that 
appeals  from  county  to  circuit  court  shall  be 
granted  by  dther  the  county  court  or  circuit 
clerk,  the  circuit  court  has  no  jurisdiction  over 
a  claim  disallowed  by  the  county  court,  where 
an  aflSdavit  for  appeal  was  filed,  but  no  order 
granting  the  appeal  was  made. 

[Kd  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1784, 1977-1987 ;  Dec.  Dig. 
<S=>365(1).] 

Appeal  from  Circuit  Court,  Mississippi 
County;    W.  J.  Driver,  Judge. 

Action  by  W.  H.  Moore  against  Mississippi 
County.  From  a  disallowance  of  his  claim 
by  the  county  court,  plaintiff  transferred  the 
proceedings  to  the  drcolt  court,  which  al- 
lowed his  claim,  and  the  county  appeals. 
Reversed,  and  action  dismissed. 

Lamb  &  Rhodes,  of  Osceola,  for  appellant 

HART,  J.  In  July,  1916,  the  sherlfC  of 
Mississippi  county  was  killed  in  an  effort  to 
capture  certain  persons  engaged  In  gam- 
bling and  the  illegal  sale  of  Intoxicating  liq- 
uors <«i  an  island  in  the  Mississipid  river. 
Tony  Hill,  one  of  the  persons  captured,  was 
badly  wounded.  W.  H.  Moore,  a  deputy  sher- 
iff who  was  in  the  raid,  took  Hill  to  his 
bouse  and  guarded  blm  and  filed  a  claim 
against  the  county  for  $120  for  boarding  and 
guarding  him.  The  county  refused  to  allow 
his  claim  and  Moore  filed  an  affidavit  for 
ai^>eal  to  the  circuit  court,  but  the  record 
does  not  contain  any  order  of  the  county 
court  or  of  the  circuit  clerk  granting  the  ap- 
peal. The  circuit  court  allowed  the  claim 
and  Mississippi  county  has  appealed. 

Sectl<m  1487  of  Kirby's  Digest  provides 
that  appeals  shall  be  granted  as  a  matter  of 
right  from  all  final  orders  of  the  county 
court  by  the  court  rendering  a  Judgment  as 
in  Drainage  District  No.  1  v.  Rolfe,  110  Ark. 
374,  161  S.  W.  1084,  and  Chicago  MIU  ft 
liumber  Co.  t.  Drainage  District,  117  Ark. 
292, 174  S.  W.  666,  or  by  the  circuit  clerk,  as 
in  Jones  ▼.  Coffin,  96  Ark.  332,  131  S.  W.  873. 

Section  1348  of  Kirby's  Digest  provides 
that  appeals  to  the  circuit  court  from  the 
probate  court  shall  be  granted  by  the  pro- 
bate court  In  construing  this  statute  in  the 
case  of  Speed  v.  Fry,  95  Ark.  148,  128  S.  W. 
854,  the  court  held  that  the  order  of  the  pro- 


bate court  granting  ttie  appeal  is  a  prereq- 
uisite to  the  right  of  the  circuit  court  to  ex- 
ercise Jurisdiction,  and  for  that  reason  can- 
not be  waived.  This  rule  was  reaffirmed  in 
the  case  of  WiUiams  ▼.  Bowen,  Executor, 
116  Ark.  266,  170  S.  W.  221.  In  that  case  no 
motion  was  made  in  the  circuit  court  to  dis- 
miss the  appeal  on  account  of  there  being  no 
order  of  the  probate  court  granting  it  and  * 
the  court  held  that  It  was  the  duty  of  the 
circuit  court  to  dismiss  the  appeal  for  want 
of  Jurisdiction.  We  quote  from  the  opinion 
as  follows : 

"In  the  later  case  of  Drainage  District  Na  1 
v.  Rolfe.  110  Ark.  374  [161  S.  W.  10.34],  we 
held,  under  a  statute  prescribing  methods  for 
appeals  from  county  courts  in  the  matter  of 
formation  of  drainage  districts,  that  where 
there  was  no  order  of  the  county  court  granting 
the  appeal,  appearance  in  the  circuit  court 
without  objection  to  the  jurisdiction  would  not 
operate  as  a  waiver,  and  that  a  judgment  of 
the  circuit  court  under  those  circumstances 
would  be  reversed,  even  though  the  question  of 
jurisdiction  was  raised  here  for  the  first  time." 

For  like  reason,  the  circuit  court  should 
have  dismissed  the  appeal  in  the  present 
case  for  want  of  Jurisdiction,  and  for  the 
error  in  not  doing  so  the  Judgment  must  be 
reversed,  and  the  cause  of  action  will  be 
dismissed. 

It  is  so  ordered. 


PINKEKTON   V.    STATE.      (No.   14.) 
(Supreme  Court  of  Arkansas.     Dec.  4,  1916.) 

1.  CaimNAL  IiAW  «s>S03(l)— Evidence— Ad- 
MiBsiBiLmr. 

The  provision  of  Const,  art.  2,  {  8,  that  a 
person  shall  not  be  compelled  in  a  criminal 
case  to  be  a  witness  against  himself  is  not  vio- 
lated by  calling  the  foreman  of  the  grand  jury 
and  permitting  him  to  impeach  the  defendant 
by  stating  the  letter's  incriminating  testimony 
before  the  grand  jury,  which  testimony  was 
contradictory  of  that  given  on  the  trial  by  de- 
fendant 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  871;  Dec.  Dig.  «=»893(1).] 

2.  WrrNKSSKs     «=3380(2)— Impeachment     of 

AcCTTSED— CONIXICTINQ    STATEMENTS. 

One  accused  of  crime,  who  voluntarily  goes 
upon  the  witness  stand,  subjects  himself  to 
the  ordinary  tests  of  credibility,  and  evidence 
of  conflicting  statements  made  by  him  before 
the  grand  jury  are  admissible,  not  as  substan- 
tive proof  of  guilt  but  as  impeaching  testimony 
merely,  and  that  the  jury  may  consider  such 
testimony  as  substantive  proof  of  guilt  in  dis- 
regard of  court's  instructions,  is  no  ground  for 
its  exclusion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  1211,  1219;  Dec.  Dig.  c9=>380(2).] 

8.  Cbiminai,  Law  «:»67S(3)— Ihstbtjctions 
— pxtbpose  of  imfeachino  evidence. 
When  evidence  of  testimony  of  accused  be- 
fore grand  jury  is  admitted  to  impeach  his 
testimony  on  trial,  it  is  duty  of  court  to  in- 
struct jury  not  to  consider  statements  before 
grand  jury  as  substantive  proof  of  guilt 

[Ed.    Note. — ^For    other   cases,   see    Oiminal 
Law,  Cent  Dig.  8  1875;  Dec.  Dig.  «=»673(3).] 
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4.  Cbimikai.    Law    $=9S28C1)— Apfkai.    and 
Ebbok— iNSTBxrcnoRS— Habmucsb  Esbox. 
The  refusal  of  the  court  to  give  requeated 

instractiona,  is  not  error,  where  the  aabstance 

of  the  instructioiis  are  covered  by  others  given 

by  the  court  of  its  own  motion. 
[Ed.    Note.— For   other    cases,    see   Criminal 

Uw,  Gait  Dig.  i  2011 ;  Dec.  Dig.  <S=>82»(1).] 

Appeal  from  CSrcult  Court,  Howard  Coun- 
ty ;  Jeff.  T.  Cowling,  Judge. 

J.  J.  Plnkerton  was  convicted  of  being  en- 
gaged in  manufacturing  whisky,  and  be  ap- 
peals.   Affirmed. 

W,.  P.  Feazel,  of  Nasbvllle,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  State. 

McCUIiLOCH,  0.  J.  Appellant  was  indict- 
ed by  the  grand  Jury  of  Howard  county  on 
the  charge  of  being  engaged  In  manufactur- 
ing whisky  la  that  county,  and  on  the  trial 
before  a  Jury  he  was  convicted  and  sen- 
tenced to  the  state  penitentiary.  It  is  un- 
disputed that  whisky  was  being  manufac- 
tured at  a  small  distillery  In  the  woods  near 
appellant's  premises,  and  that  appellant  was 
aware  of  Its  presence  there,  and,  in  fact, 
visited,  the  place  on  more  than  one  occasion 
and  drank  whisky  there.  The  only  Issue  In 
the  case  is  whether  or  not  be  participated  in 
the  operation  of  the  stllL 

The  state  Introduced  a  witness,  who  testi- 
fied that  he  saw  appellant  at  the  plabe  on 
several  occasions,  and  that  he  was  engaged 
in  working  there,  performing  various  serv- 
ices required  to  manufacture  the  whisky. 
Appellant  admitted  that  he  visited  the  place 
several  times,  but  stated  that  his  visits  there 
were  purely  accidental,  and  that  be  bad 
notiilng  to  do  with  the  operation  of  the  stlU. 
Appellant  was  asked  on  cross-examination  if 
be  had  not  stated  before  the  grand  Jury  that 
lie  worked  at  the  stilL  He  denied  that  he 
made  any  sucb  statement,  and  later  the  fore- 
man of  ttie  grand  Jury  was  called  and  permit- 
ted, over  appellant's  objection,  to  testify  that 
appellant  stated  to  the  grand  Jury  that  he 
did  some  work  at  the  stllL  An  exception 
was  doly  saved/  and  tills  ruling  of  the  court 
is  abont  the  only  thing  that  is  seriously  urged 
here  as  grounds  for  reversal 

[1]  It  Is  argued  that  the  effect  of  the 
cport's  ruling  in  the  admission  of  this  testi- 
mony was  to  do  violence  to  the  constitutional 
guaranty  that  a  person  shall  not  "be  compel- 
led. In  any  criminal  case,  to  be  a  witness 
against  himself."  Article  2,  8  8,  Const  1874. 
The  purpose  of  this  guaranty  is  the  protec- 
tion against  an  accused  as  such,  and  not  as 
a  witness.  When  an  accused  person  takea 
advantage  of  the  right  conferred  upon  blm 
by  statute  to  testify  In  his  own  behalf,  he 
goes  upon  the  witness  stand  subject  to  the 
same  rules  of  evidence  as  any  other  witness, 
and  may  lie  Impeached  in  the  same  way  that 
uiy  other  witness  may  tie  Impeached.  He  can 
be  Impeadied   by  contradictory  statements 


wherever  made,  and  there  Is  no  exception 
concerning  a  statement  made  before  the 
grand  Jury  when  he  has  testified  there  as  a 
witness. 

[2, 3]  The  fact  that  the  testimony  mlj^t 
be  considered  by  the  Jury  as  an  admission  of 
guilt,  notwithstanding  the  admonition  of  the 
court  to  the  contrary,  is  no  reason  for  ex- 
cluding the  testimony.  An  accused  person 
takes  that  chance  when  he  voluntarily  goes 
upon  the  witness  stand  and  subjects  himself 
to  the  ordinary  tests  of  credibility  as  a  wit- 
ness. It  is  the  duty  of  the  court,  of  course, 
to  admonish  the  Jury  that  the  alleged  con- 
flicting statements  are  not  to  be  considered 
as  substantive  proof  of  gollt  of  the  offense 
charged,  and  this  the  trial  court  did  in  very 
appropriate  and  forceful  term&  We  are  of 
the  opinion,  therefore,  that  no  error  was 
committed. 

[4]  There  Is  another  assignment  of  error 
with  respect  to  the  refusal  of  the  court  to 
give  an  instruction  concerning  the  inference 
to  be  drawn  from  the  -presence  of  the  ac- 
cused at  the  still,  but  we  find  that  the  sub- 
stance of  this  instruction  was  covered  by  one 
which  the  court  gave  of  Its  own  motion. 

There  is  no  error,  and  the  Judgment  is  af- 
firmed. 


WHITE  SBWIN6MACH.  CO.  t.  ATKINSON 
&  SON.     (No.  15.) 

(Supreme  Court  of  Arkansas.    Dec.  4, 1916.) 

1.  EviDKNOE    «=»441(9),  —    OONBTHtTCnON    OF 
CONTBAOT— EVIDKNCK  TO  AlD  CoNBTBUOTION. 

.  Where  a  contract  for  the  purchase  of  sewing 
machines  was  entered  into  by  signing  a  written 
order,  containing  the  provision  that  no  other 
understanding  or  agreement  than  as  contained  in 
such  order  should  be  any  part  of  the  contract, 
and  also  containing  the  provision  that  the  order 
was  subject  i»  the  apifToval  of  the  vendor,  evi- 
dence that  in  mailing  tilie  order  the  purchaser  at- 
tached a  typewritten  stipulation,  reserving  the 
right  to  return  certain  unsold  machines,  was  ad- 
missible as  tending  to  prove  what  the  written 
contract  was,  and  not  objectionable  as  tending  to 
vary  the  terms  of  the  written  contract 

[E!d.  Note. — For  other  cases,  see  Eridence. 
Cent  Dig.  H  1187,  2035;  Dec.  Dig.  «=» 
441(9).] 

2.  Principal  and  Aqkht  «=3l03(12)  —  CoN- 
TBACTB—CoNSTBUOTioN— Sales. 

Where  purclinser,  in  giving  order  for  mer- 
chandise, attached  stipulation  to  order  and  gave 
it  to  seller's  agent,  who  had  no  authority  to  ap- 
prove orders,  but  only  to  solicit  and  forward 
them,  the  seller  was  bound  by  conditions,  wheth- 
ed  they  were  attached  when  order  was  received 
from  agent,  or  whetiier  latter  had  detached  them 
before  forwarding  order. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  J  290;  Dec.  Dig.  «s3l03(12).] 

3.  Sai^s  «=»8S9(1)— Action  fob  Pbioi— Stif- 
-  riciENCT  of  Evidenob. 

In  an  action  by  the  vendor  to  recover  the 
price  of  sewing  machines,  where  the  defendant 
alleged  the  return  of  a  portion  of  the  sewing 
machines,  evidence  hdd  sufficient  to  sustain  a 
verdict  in  the  amount  rendered  for  plaintiff  as 
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against  hla  objeotion  that  defendant  had  previ- 
ously  offered  to  pay  a  larger  amount. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1056,  1057 ;   Dec.  Dig.  <S=>359(1).] 

Appeal  from  Circuit  Court,  Carroll  County ; 
J.  S.  Maples,  Jud^. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  Atkinson  &  Son.  From  the 
judgment,  plaintiff  appeals.     Affirmed. 

Andrew  J.  Russell,  of  Berryville,  and  Chas. 
D.  James,  of  Eureka  Springs,  for  appellant. 
Festus  O.  Butt,  of  Eureka  Springs,  for  ap- 
pellee. 

McCULLOCH,  C.  3.  This  Is  an  action  in- 
stituted by  appellant  against  appellees  before 
a  justice  of  the  peace,  to  recover  the  price  of 
ten  sewing  machines  sold  to  appellees  pur- 
suant to  the  terms  of  a  written  contract. 
Appellant  introduced  in  evidence  the  con- 
tract, signed  by  appellees,  constituting  an  un- 
conditional agreement  to  purchase  ten  sew- 
ing machines  at  the.  price  of  $26  each,  pay- 
able on  the  terms  specified  in  the  contract. 

Appellant  is  doing  business  at  Cleveland, 
Ohio,  and  the  order  received  from  appellees 
was  solicited  by  one  JUcNutt,  a  traveling  so- 
licitor of  appellant,  with  authority  to  solicit, 
receive,  and  forward  orders  for  machines. 
The  written  order  contained  a  stipulation 
that  it  was  "given  subject  to  approval  of  the 
White  Sewing  Machine  Company  and,  if  ac- 
cepted or  filled  in  full  or  in  part,  to  be  settled 
for  at  the  price  and  terms  above  set  forth" ; 
also  that: 

"There  is  no  understanding  or  agreement  of 
any  nature  whatsoever  between  this  company 
and  the  undersigned  as  to  these  machines,  except 
such  aa  is  embraced  in  this  written  order,  which 
contains  all  the  terms  and  conditions  which  the 
same  is  given  upon." 

The  order  also  specified  that  there  was  to 
be  one  machine  of  the  same  kind  sent  free 
as  a  premium.  The  order  was  signed  by  ap- 
pellees at  their  place  of  business  at  Berry- 
ville, Ark.,  and  delivered  to  McNutt,  who  for- 
warded the  same  to  appellant  at  Cleveland, 
Ohio,  and  the  machines  were  shipped  from 
the  last-named  place.  Appellees  sold  five 
of  the  machines,  and  shipped  the  other  five 
back  to  appellant  at  Cleveland.  Appellees 
offered  to  pay  for  the  five  machines  sold,  but 
appellant  refused  to  accept  the  amount  of- 
fered because  it  claimed  that  the  price  of  all 
the  machines  was  due. 

[1,  2]  Appellees  introduced  proof  to  the  ef- 
fect that  In  giving  the  order  to  McNutt  there 
was  attached  to  it  a  typewritten  slip,  express- 
ly stipulating  that  appellees  should  have  the 
right  to  return  all  unsold  machines  at  any 
time  they  saw  fit  to  quit  the  business  before 
the  machines  were  sold.  One  of  the  appel- 
lees testified  to  that  effect,  and  also  testified 
that  he  k^t  a  copy  of  the  typewritten  stipu- 


lation, and  that  he  saw  McNutt  Inclose  the 
order,  with  the  stipulation  attached  to  It. 
in  an  envelope  addressed  to  appellant  at  its 
place  of  business  at  Cleveland,  and  that  he 
(witness)  mailed  the  letter.  This  testimony 
was  objected  to  on  the  ground  that  It  was 
an  attempt  to  vary  the  terms  of  the  written 
contract  We  do  not  think  that  such  was 
the  effect  of  the  testimony,  but  it  was  intro- 
duced for  the  purpose  of  proving  what  the 
written  contract  was.  Barton-Parker  Mfg. 
Co.  V.  Taylor,  78  Ark.  586,  94  S.  W.  713. 
The  jury  could  have  found  from  this  testi- 
mony, and  doubtless  did  find,  that  appellant 
received  the  order  with  the  additional  stip- 
ulation attached,  and  accepted  It  in  that  form, 
and  slilpped  the  machines  accordingly.  If 
so.  It  constituted  a  ratification  of  the  act  of 
the  soliciting  agent  in  attaching  the  additioa- 
al  stipulation.  In  addition  to  that,  the  evi- 
dence is  that  McNutt,  while  only  a  soliciting 
agent,  had  authority  to  solicit  orders  in  writ- 
ing and  forward  the  same  to  appellant  for 
approval ;  and  if  McNutt  in  fact  received  the 
written  order  with  the  slip  attached,  and 
failed  to  send  it  In  that  form,  appellant  is 
responsible  for  it,  for  that  was  within  the 
scope  of  his  authority.  The  proof  is  undis- 
puted that  McNutt  had  no  authority  to  ap- 
prove a  sale,  but  he  did  have  authority  to  re- 
ceive and  forward  orders,  and  in  doing  that 
he  was  acting  as  the  agent  of  appellant,  who 
would  be  responsible  for  any  act  of  his  In 
failing  to  properly  send  in  the  order  in  the 
form  in  which  it  was  received  from  the  ap- 
pellees. We  are  of  the  opinion,  therefore, 
that  the  evidence  did  not  offend  against  the 
rule  which  forbids  the  introduction  of  oral 
testimony  varying  or  contradicting  the  terms 
of  a  written  contract,  and  that  the  court  was 
not  In  error  in  admitting  it.  The  case  was 
submitted  to  the  jury  upon  instructions  as 
favorable  to  appellant  as  it  was  entitled  to, 
and  the  jury  have  settled  the  issues  of  fact 
against  appellant's  contention.  There  was 
sufficient  evidence  to  support  the  rerdlct. 

[3]  The  verdict  was  in  apellanPs  favor  for 
ther  recovery  of  $130,  and  it  Is  urged  that 
this  is  erroneous  for  the  reason  that  appel- 
lees, it  is  said,  admitted  liability  in  the  sum 
of  $150.  It  is  true  that  appellees  offered  at 
one  time  to  pay  $150,  but  their  testimony  is 
that  that  was  really  more  than  they  owed. 
They  proved  at  the  trial  that  they  had  only 
sold  five  of  the  machines,  and  that  they  bad 
shipped  back  the  other  five,  and  that  the 
additional  $20  was  to  go  on  the  price  of  a 
new  "free"  machine.  HSie  explanation  of 
this  may  not  appear  altogether  satisfactory, 
but  the  jury  accepted  It  and  credited  the  tes- 
timony of  appellees,  to  the  effect  that  they 
only  owed  $130,  and  we  cannot,  therefore, 
say  that  the  verdict  Is  unsupported  by  the 
evidence. 

Affirmed. 
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WILi:.IAHS  T.  THWBATT.     (No.  aa) 
(Supreme  Cooxt  of  Arkansas.     Dec.  4,  1916.) 

1.  Plbadiwo  ^=9287(7)— AiOiNDMEm  to  Con- 
fork  TO  Pboof. 

Where  a  complaint  did  not  seek  an  accotint- 
ing  re^rding  certain  transactions  occurring 
after  the  action  was  commenced,  evidence  con- 
cerning them  was  objected  tOj  and  the  master 
did  not  consider  them  in  his  report,  held,  that 
plaintiif  was  not  entitled  to  have  the  pleadings 
•mended  to  conform  to  the  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  610,  617;  Dec.  Dig.  <8=»237(7).l 

2.  AccoTJKT   €=>20(;^)— Pbocekdinqb  on  Re- 

POKT— CONFIKMATION. 

There  was  no  error  in  confirming  the  report 
without  finding  for  plaintiff  regarding  such 
trensactiona. 

[Ed.  Note. — For  other  cases,  see  Account, 
Cent.  Dig.  H  11»-126;  Dec.  Dig.  <S=»20(2).] 

3.  Account    *=»18— Evidence— Sufficiency. 

In  an  accounting  action  based  on  a  con- 
tract between  plaintiff's  assignor  and  defend- 
ant for  acquiring  and  selling  certain  lands  with 
a  division  of  profits  between  them,  evidence  held 
to  sustain  a  master's  finding  for  defendant  re- 
garding various  transactions. 

[Ed.  Note. — For  other  cases,  see  Account, 
Cent.   Dig.  {J  8&-93;  Dec.  Dig.  «=»!&] 

4.  CONTKAOTB     €=»233— CONSTBUCTION— SCOPE 

OF  Oblioatiow. 
Where  a  contract  provided  plaintiif  should 
paj  for  clearing  certain  lands  of  tax  titles  to- 
gether with  back  taxes,  the  defendant  to  con- 
duct all  litigation,  etc.,  held,  plaintiff  was  not 
entitled,  in  an  accounting,  to  credit  for  expendi- 
tnres  in  examining  the  record  title  or  in  nego- 
tiating with  parties  claiming  an  interest  in  the 
property. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.   Dig.   |   1098;   Dec.   Dig.   <8=>2S3.] 

6.  CJONTEACTS    iS=>322(l)— Pbesumption— Pkb- 
FOWfANCE. 

In  the  absence  of  proof  to  the  contrary,  a 
party  to  a  contract  is  presumed  to  have  per- 
formed his  part. 

[Ed.    Note.— For  other   cases,   see   (Contracts, 
Cent.  Dig.  8i  1306,  1465,  1754,  1772;  Dec.  Dig. 
«=>322a).] 
6.  Ck)  NTS  ACTS     «=322(3)  — AonoNB  — Sttffi- 

CIENCT  OF  BVIDBNOE. 

Evidence  held  insufficient  to  sustain  a  mas- 
ter's finding  that  defendant  was  negligent 
in  not  redeeming  land  forfeited  for  taxes,  where 
such  matters  were  intrusted  to  his  judgment 
and  his  testimony  indicated  that  he  considered 
the  land  not  worth  the  cost  of  clearing  the 
title. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  $  ISSH ;  Dec.  Dig.  «=>322(3).] 

Appefil  from  Prairie  Chancery  Conrt;  Jno. 
U.  Elliott,  Chancellor. 

Accounttng  action  by  Jno.  S.  WlIIiamB,  as 
administrator,  against  J.  G.  Tbweatt  Judg- 
ment for  defendant,  and  plalntift  appeals. 
Affirmed. 

In  1884,  J.  O.  Thweatt  and  one  Cbas.  Pax- 
son  entered  Into  a  contract  concerning  cer- 
tain lands  designated  as  the  Corby  and  Piatt 
lands.  These  lands  had  been  forfeited  and 
8(4d  for  taxes.  The  original  owners  of  the 
lands  agreed  to  accept  f  1,000  for  tbelr  inter- 
est in  same    By  a  contract  between  Paxson 


and  Thweatt,  Paxson  was  to  furnish  aU 
money  necessary  to  clear  the  lands  of  tax  ti- 
tles, and  the  title  of  same  was  to  be  taken 
in  bis  name.  Tbweatt  was  to  attend  to  all 
the  litigation  and  to  make  sale  of  the  lands, 
and  out  of  the  proceeds  arising  from  the 
flrst  sales  of  any  part  of  the  lands  Paxson 
was  to  be  refunded  all  the  money  be  bad 
expended,  and  the  remainder,  if  any,  there- 
after was  to  be  equally  divided  between 
them.  W.  Henry  Williams  acqtilred  by  pur- 
cliase  all  the  Interest  of  Paxson  In  tbe  con- 
tract 

This  suit  was  instituted  by  W.  Henry 
Williams  against  Thweatt,  and  in  bis  com- 
plaint, after  setting  up  the  contract,  he  al- 
leged that  Paxson  bad  performed  his  part 
of  tbe  contract,  and  that  Tbweatt  had  neg- 
lected to  carry  out  bis  contract;  that  he  bad 
sold  all  the  lands  except  certain  tracts,  de- 
scribing them,  and  that  tbe  proceeds  from 
these  sales  bad  passed  into  bis  bands,  and 
that  be  liad  only  accounted  for  a  portion  of 
these  proceeds:  that  be  allowed  tbe  lands  re- 
maining tmsold  to  be  sold  for  taxes,  and  that 
other  parties  were  claiming  title  to  same  un- 
der these  tax  sales;  that  tbe  lands  so  sold 
for  taxes  were  worth  at  least  $1,200,  and 
that  ibe  negligence  of  Thweatt  In  allowing 
tbe  lands  to  be  sold  for  taxes  had  deprived 
tbe  plaintiff  of  one-half  their  value,  tbe  sum 
of  $900;  that  plalntlfT  was  unable  to  say  Just 
what  Thweatt  owed,  but  believed  that,  upon 
a  fair  settlement  of  tbe  business  betweok 
them  growing  out  of  tbe  contract,  he  would 
owe  at  least  the  sum  of  $1,600.  The  com- 
plaint prayed  that  Thweatt  be  required  to  an- 
swer, giving  an  itemized  statement  of  the 
lands  sold,  the  amount  received  for  each 
tract,  the  moneys  paid  by  him  and  for  what 
pnrpoae,  and  aU  other  facts  necessary  for  a 
settlement  of  tbe  business  between  and  for 
tbe  appointment  of  a  master,  if  necessary, 
to  state  an  account,  and  that  upon  final 
bearing  the  plaintiff  have  Judgment  for  tbe 
amount  shovm  to  be  due  him.  Tbweatt,  the 
appellee,  answered  admitting  tbe  contract 
as  set  up  in  Williams'  complaint,  but  denied 
all  tbe  other  allegations.  Williams  having 
died  during  tbe  progress  of  tbe  litigation,  the 
suit  was  filed  in  tbe  name  of  bis  administra- 
tor, John  S.  Williams.  A  master  was  ap- 
pointed to  take  proof  and  state  an  account 
between  tbe  parties,  which  he  did,  showing 
that  Wmiams  was  indebted  to  Thweatt  In  the 
sum  of  $78.33.  Exceptions  were  filed  to  tbe 
master's  report.  These  were  overruled,  an(| 
a  decree  was  entered  in  favor  of  tbe  appel- 
lee for  tbe  sum  shown  to  be  due  him  by  such 
report,  and  appellant  dnly  prosecuted  this 
appeal.  Other  facts  as  may  be  necessary  will 
be  stated  In  the  opinion. 

Manning,  Emerson  &  Morris,  of  Little 
Rock,  for  appellant  Sam  Frauenthal,  of 
Little  Rock,  for  appellee. 
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WOOD,  J.  (after  stating  the  facts  as 
above).  [1, 2]  1.  The  appellant  contends, 
first,  that  appellee  was  due  him  the  sum  of 
$30  with  6  per  cent,  interest  from  May  8, 
1908,  up  to  the  time  of  Judgment.  The  tes- 
timony of  one  McOlintock  on  behalf  of  appel- 
lant tends  to  show  that  a  certain  tract  of  the 
lands  in  controversy  had  been  sold  for  taxes, 
purchased  by  one  J.  C.  England,  and  by 
agreement  between  England  and  Thweatt 
and  Williams  was  afterwards  sold  for  $1,600, 
with  the  understanding  that  Thweatt  and 
Williams  were  to  get  $800  of  the  purchase 
money,  that  this  transaction  took  place  May 
8,  1908,  and  that  Thweatt  had  only  paid  to 
Williams  the  sum  of  $370,  leaving  a  balance 
due  of  $30.  But  the  master  reported  that 
"this  sale  was  consummated  after  the  in- 
stitution of  the  suit,"  and  for  that  reason 
was  not  taken  into  consideration  by  him  in 
stating  the  account  Moreover,  Thweatt  tes- 
tified concerning  this  item  that  "the  one-half 
of  the  proceeds  due  Williams  was  paid." 

2.  The  appellant  contends,  and  shows  by 
witness  McClintock,  that  a  certain  other 
tract  was  sold  by  Thweatt  for  the  sum  of 
$320  on  Novonber  10, 1918,  and  the  appellant 
therefore  claims  that  the  principle  and  inter- 
est due  him  on  this  tract  amounted  up  to  the 
time  of  the  rendition  of  the  Judgment  to 
$275,  but  this  tract,  like  the  one  above  men- 
tioned, was  not  sold  until  after  the  institution 
of  the  suit  The  complaint  expressly  alleged 
that  these  tracts  had  not  been  sold,  and  no 
accounting  was  asked  In  regard  to  themy- 
They  were  therefore  not  referred  to  or  con- 
sidered by  the  master  and  were  not  mention- 
ed In  his  report,  and  there  was  an  exception 
in  the  way  of  a  general  objection  to  the  dep- 
osition of  the  witness  McClintock,  who  tes- 
tified to  this  sale.  It  therefore  appears  that 
the  court  did  not  consider  these  sales  in  ap- 
proving the  master's  report 

Under  such  circumstances,  it  cannot  be 
said  that  the  pleadings  should  be  amended 
to  conform  to  the  proof.  Tlie  court  there- 
fore could  not  and  should  not  have  found  In 
favor  of  the  appellant  as  to  the  amounts 
claimed  on  the  above  sales. 

[3, 4]  3.  In  1892,  a  Judgment  was  obtained 
against  Chas.  Paxson  in  the  sum  of  $48.80, 
which  sum  was  declared  a  lien  on  a  certain 
tract  of  the  land  in  which  Paxson  had  a  three- 
sevenths  interest  The  land  was  sold  to  sat- 
isfy the  Judgment  and  bought  in  by  Thweatt 
Thweatt  afterwards  sold  the  land  on  a  basis 
that  would  make  the  tbree^sevenths  interest 
worth  $273.  Appellant  contends  that  it  was 
the  duty  of  appellee  to  pay  oS  this  Judgment 
with  money  that  he  had  In  bis  hand  belong- 
ing to  Paxson,  and  that  he  was  due  appellant 
at  least  the  sum  of  $136.60,  one-half  of  the 
amount  for  which  Thweatt  sold  the  three- 
sevenths  interest.  But  It  appears  from  the 
testimony  of  Thweatt  that,  in  order  to  i>er- 
fect  a  title  to- the  above  tract  of  land  for 
himself  and  Paxson,  he  permitted  the  land 


to  be  sold  to  satisfy  the  Judgment  against 
it  which  amounted,  with  Interest  and  cost, 
to  the  sum  of  $80.  He  purchased  the  land, 
satisfied  the  Judgment  and  afterwards  sold 
the  interest  which  he  bought  for  the  sum  of 
$365.  In  his  statement  of  account  with  the 
appellant  he  credited  himself  with  the  $80  he 
paid  on  the  Judgment  and  charged  himself 
with  the  amount  ($365)  for  which  be  after- 
wards sold  the  land.  The  master  In  his  re- 
port approved  and  adopted  the  account  as 
thus  stated  by  Thweatt  concerning  this  trans- 
action. Appellant  certainly  had  no  cause 
to  complain  of  this.  He  got  the  benefit  of 
more  than  he  was  entitled  to  under  the  con- 
tract. 

4.  There  was  evidence  oa  behalf  of  appel- 
lant tending  to  prove  that  in  1888  Williams 
wrote  Thweatt  that  he  had  an  opporliinlty 
to  handle  a  certain  tract  of  the  lands  in  a 
trade,  provided  it  would  not  cost  him  (Wil- 
liams) more  than  $400,  and  that  Thweatt 
wrote  Williams  in  response  to  this  letter  that 
it  would  be  satisfactory  for  him  to  make  a 
deed  to  the  land  placing  the  consideration  at 
$400;  that  the  deed  was  made  to  Williams 
naming  $400  as  the  consideration;  and  that 
Williams  used  the  land  in  the  trade  and  did 
not  realize  as  much  as  $400  for  same. 
Thweatt  testifies  concerning  this  that  he 
agreed  that  Williams  might  make  a  sale  of 
the  land.  It  was  represented  to  witness  that 
Williams  had  a  buyer  at  the  price  of  $400. 
Williams  was  interested  in  the  land  the 
same  as  witness,  and,  when  vrltness  after- 
wards found  out  that  Williams  had  received 
$1,000  for  the  land  instead  of  $400,  witness 
claimed  that  In  the  settlement  between  him 
and  Williams  the  latter  should  be  charged 
with  the  $1,000  that  he  had  received  for  this 
land.  The  deed  which  Williams  gave  in  the 
trade  for  the  lands  named  a  consideration  of 
$1,000.  When  witness  was  trying  to  settle 
with  Williams,  witness  insisted  that  Williams 
should  pay  him  one-half  of  the  amount  wnlch 
he  (Williams)  said  he  received  for  the  land. 
In  this  state  of  the  record.  It  cannot  be  said 
that  a  clear  preponderance  of  the  evidence 
shows  that  the  master  erred  in  charging  the 
$1,000  to  WUIlams. 

5.  There  Is  testimony  tending  to  prove 
that  Williams  made  one  or  more  trips  to  St 
Louis  to  see  the  Ck>rby  t>eople,  and  spent 
some  time  in  Little  Rock  In  examining  the 
records  as  to  the  status  of  the  lands,  and 
that  he  expended  in  looking  after  the  joint 
interest  of  all  of  the  parties  the  sum  of 
$167.60  which  appellant  claims  should  have  . 
been  credited  to  Williams  in  settlement 
with  Thweatt  The  contract  only  bound  Pax- 
son (and  WUIlams  as  his  successor  in  interest) 
to  furnish  money  to  clear  the  titles  to  the 
lands,  pay  back  taxes,  etc.  Williams,  under 
the  contract  was  under  no  dutyt  to  make 
trips  to  St.  Louis  to  see  the  Corby  people,  or 
to  spend  any  time  In  examining  records  as  to 
the  status  of  the  title  of  the  lands.    Xhoae 
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were  matters  which,  under  the  contract,  de- 
volved apon  Thweatt.  and,  If  Williams  ex- 
pended any  money  in  the  particulars  mention- 
ed, it  was  bat  a  voluntary  contribution  on  bis 
part,  and  he  could  not  legally  charge  Thweatt 
for  the  same.  There  is  no  testimony  to  prove 
ttiat  these  expenditures  which  Williams 
claimed  to  have  made  were  necessary  in  order 
to  clear  the  title,  nor  that  Thweatt  author- 
ized such  expenditures.  That  was  his  part 
<tf  the  contract,  and.  In  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed 
that  he  performed  his  part  of  the  contract. 

&  It  Is  next  contended,  that  the  master 
erred  In  charging  Williams  with  the  proceeds 
from  tlie  sale  of  the  certain  tract  of  land 
made  April  30, 1£02,  in  the  sum  of  $160.  The 
appellant  denied  that  this  sum  was  received 
by  Paxson,  and  therefore  denied  tliat  WlUlams 
should  be  charged  with  same.  The  burden 
of  proof  was  upon  the  appellee  to  show  that 
Paxson  did  receive  this  sum.  Appellee  tes- 
tifies that  the  money  for  which  this  tract 
of  land  was  sold  was  sent  to  Paxson.  He 
coold  not  remember  whether  the  remittance 
was  by  dieck  or  money  order,  his  best  recol- 
lection being  that  It  was  by  dieck.  The  tes- 
dnioiiy  of  the  appellee  was  positive  ttiat  the 
money  was  sent.  There  is  nothing  in  the 
record  to  show  that  the  money  was  not  re- 
ceived by  iPaxson.  True,  both  Paxson  and 
WiUlams  were  dead  at  the  time  of  the  trial, 
but  WlUlams'  deposition  had  been  taken  be- 
fore he  died,  and,  although  this  deposition 
bad  been  destroyed  by  fire,  witness  McGlln- 
toctc's  testimony  was  taken  to  substitute  or 
supply  the  same,  and  the  witness  McClin- 
tock  nowhere  testifies  that  Williams  in  his 
deposition  denied  that  the  $160  was  received 
by  Paxson.  The  master  did  not  err,  therefore, 
in  charging  appellant  with  this  $160. 

[t,  •]  7.  Xhe  appellant  contends  that  a  cer- 
tain tract  of  land  included  in  the  contract 
was  bought  by  Paxson  at  a  curator's  sale  in 
1886  for  $40 ;  that  appellee  failed  to  perform 
bis  trust  to  pay  the  taxes  on  this  land  as  he 
was  reQulred  to  do  under  the  contract,  but 
allowed  the  same  to  forfeit  for  taxes;  that 
the  value  of  the  land  at  the  time  of  the  trial 
was  $1,000;  and  that  appellee  should  be 
charged  with  one-half  of  that  sum.  'xhe 
master  found  in  favor  of  the  appellant  for 
$40,  the  amount  alleged  to  have  been  paid 
by  Paxson  for  the  land  at  the  curator's  sale, 
but  refused  to  allow  the  appellant  for  the 
then  valne  of  the  land,  which  the  eTidence 
tends  to  show  was  worth  $1,000.  The  testl- 
m<Hiy  as  abstracted  by  appellant  does  not 
show  that  the  tract  of  land  now  under  con- 
sideration, to  wit,  the  N.  E.  ^  of  the  S.  B. 
)4  of  section  29,  was  sold  at  curator's  sale 
and  bongbt  by  Paxson  for  the  sum  of  44<X 
Tlie  master  in  his  report  found  that  this 
tract  was  lost  through  the  negligence  of 
Thweatt. 

Thweatt  testifies  In  regard  to  this  as  ab- 
stracted as  follows: 


"I  did  not  pay  the  taxes  on  the  N.  E.  %  of 
the  S.  E.  ^  because  it  was  held  by  a  man  un- 
der a  donation  deed,  and  his  improvements  on 
the  land  I  considered  worth  more  than  the 
land." 

Turning  to  the  page  of  the  abstract  refer- 
red to,  .we  find  that  Thweatt  testified  as  fol- 
lows: 

"The  N.  B.  %  of  the  S.  E'.  %  of  section  29, 
as  I  now  remember  it,  was  owned  at  the  time 
either  by  William  Hurst,  or  one  40  by  William 
and  the  other  by  his  son.  It  was  a  donation 
with  improvenients  on  each  40  at  that  time 
worth  more  than  the  land.  We  tried  to  get 
the  old  man  to  buy  this  in  at  the  curator's  sale. 
He  would  not  do  it,  was  willing,  though,  to  take 
his  improvements  and  taxes,  which  we  were 
not  willing  to  pay,  and,  as  I  now  rememlier, 
there  Was  never  anything  done  about  it." 

He  further  testified :  "I  cannot  say  wheth- 
er I  ever  paid  taxes  on  the  N.  B.  %  of  the 
S.  B.  %  or  not."  The  testimony  of  the  ap- 
pellee further  shows  that  under  the  con- 
tract appellee  was  to  use  his  own  judgment 
as  to  redeeming  lands  that  had  been  for- 
feited for  taxes. 

Now,  It  Is  not  shown  from  the  testimony 
as  abstracted  that  these  lauds  were  purchas- 
ed by  Paxson  at  the  curator's  sale.  We 
cannot  explore  the  record  to  ascertain  wheth- 
er or  not  Paxson  really  purchased  these 
lands  at  the  curator's  sale,  paying  therefor 
the  sum  of  $40;  but,  assuming  that  he  did, 
and  that  they  were  afterwards  lost  on  ac- 
count of  the  failure  of  the  appellee  to  pay 
the  taxes  as  found  by  the  master,  there  is 
no  proof  in  the  record  to  shaw  that  the  lands 
at  that  time  were  worth  any  more  than  the 
amoimt  which  it  is  claimed  Paxson  paid  for 
the  same.  The  appellant  does  not  correctly 
abstract  the  testimony  of  the  appellee  con- 
ceming  this  tract,  as  is  shoiwn  by  the  quotation 
from  the  page  of  the  record  to  which  refer- 
ence is  made,  and,  when  the  appellee's  tes- 
timony is  considered  as  actually  given,  it 
does  not  show  that  there  was  any  negligence 
on  his  part  concerning  the  above  tract  of 
land.  The  final  report  of  the  master  in  that 
respect  is  not  correct,  and  his  finding  is  more 
favorable  to  the  appellant  than  is  Justified 
by  the  testimony  contained  in  the  record. 
Under  the  contract  it  was  entirely  with  the 
appellee  to  exercise  his  Judgment  In  the  mat- 
ter of  clearing  the  lands  that  had  been  for- 
feited for  taxes,  and  the  appellee's  testimony 
tends  to  show  that  in  his  Judgment  the  par- 
ticular tract  of  land  now  under  considera- 
tion was  not  worth  the  amotmt  that  he  would 
have  been  required  to  pay  in  order  to  clear 
the  ttUe. 

8.  It  is  contended  in  the  last  place  that  the 
master  erred  in  various  items  of  interest 
charges.  It  could  serve  no  useful  purpose  to 
set  out  and  discuss  these  in  detail.  We  have 
carefully  considered  appellant's  contention 
concerning  these,  and  find  that  no  error — at 
least  no  error  prejudicial  to  appellant — has 
been  made  by  the  master  in  the  interest  Items 
of  his  report. 

The  decree  Is  therefore  affirmed. 
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IMPERIAIi  VAIJ.EY  SAVINGS  BANK  et  al. 
V.  HUFF  et  aL    (No.  264.) 

{Supreme  Court  of  Arkansas.    Nov.  20,  1916.) 

1.  Chattkl  Mobtoaoes  <g=5>219— Consent  op 

MOBTQAOEE  TO    SALEI— EVIDENCE. 

That  the  mortgagee  of  cattle  had  permit- 
ted the  mortgagor  in  one  or  two  previous  sim- 
ilar mortgage  transactionB  to  sell  the  cattle 
and  apply  the  proceeds  to  the  mortgage  did 
not  show  that  the  mortgagee  gave  him  the  same 
right  under  a  later  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  SI  473-475;  Dec  Dig. 
<S=>219J 

2.  Crattei.  Mobtoaoes  «5>227  —  Sale  bt 
MoBTGAGOB— Right  to  Pboceeds. 

Where,  without  consent  of  mortgagee,  the 
mortgagor  sells  the  mortgaged  property,  the 
mortgagee  may  elect  either  to  sue  the  pur- 
chaser for  conversion  of  the  property  or  to 
ratify  the  sale  and  sue  the  mortgagor  for  the 
proceeds. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  J  476;    Dec.  Dig.  <S=> 

3.  Chattei.  Mobtoaoes  $5»227  —  Sale  of 
HoBTOAOED  Pbopebty— Right  to  Pboceeds 
-Assignment. 

Where  a  mortgagor  sold  the  mortgaged 
property  without  permission  of  the  mortgagees 
and  deposited  the  proceeds  of  the  sale  in  ha- 
beas corpus  proceedings  in  lieu  of  bail  bond, 
and  the  mortgagees  filed  in  the  court  having 
custody  of  the  fund  their  petition  asking  that  it 
be  turned  over  to  them,  this  petition  being  fil- 
ed before  the  mortgagor  assigned  his  right  in 
such  money  to  attorneys  for  their  legal  servic- 
es in  such  habeas  corpus  proceedings,  the  mort- 
gagees were  entitled  to  it  as  against  the  attor- 
neys. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  476;  Dec.  Dig.  «» 
227.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  Scott  Wood,  Judge. 

Habeas  corpus  proceedings  by  B.  J.  Phil- 
lips In  which  he  was  permitted  to  deposit  a 
sum  in  Ueu  of  ball.  The  Imperial  Valley 
Savings  Bank  and  another  filed  an  Interven- 
tion, claiming  the  deposit  as  the  proceeds  of 
mortgaged  property,  and  C.  Floyd  HuS  and 
another  filed  a  petition,  claiming  the  fund 
under  an  assignment  From  Judgment 
against  interveners,  they  appeaL  Reversed 
and  remanded. 

Frank  Blrkhauser,  of  Calexlco,  Cal.,  and 
Rector  &  Sawyer,  of  Hot  Springs,  for  appel- 
lants. C.  Floyd  Huff  and  B.  H.  Randolph, 
both  of  Hot  Springs,  for  appellees. 


HART,  J.  E.  J.  Phillips  was  arrested  In 
Hot  Springs,  Garland  county,  Ark.,  as  a  fugi- 
tive from  Justice,  charged  with  having  un- 
lawfully disposed  of  mortgaged  property  In 
the  state  of  California.  He  sued  out  a  writ 
of  habeas  cotpns  In  the  circuit  court,  and 
was  permitted  to  deposit  with  the  clerk  of 
the  court  $1,100  in  Ueu  of  bail.  Appellants 
filed  an  Intervention,  in  which  they  set  up 
that  the  money  deposited  as  ball  with  the 
clerk  of  the  court  was  derived  from  the  pro- 


ceeds of  personal  property  which  ThllUps  had 
mortgaged  to  appellants,  and  which  he  bad 
sold  without  their  consent.  The  prayer  was 
that  the  money  should  be  delivered  to  appel- 
lants. Subsequently  appellees  filed  a  peti- 
tion. In  which  they  stated  that  Phillips  had 
assigned  the  money  to  them  for  professional 
services  rendered  by  them  In  the  habeas  cor- 
pus proceeding  and  other  proceedings  con- 
cerning the  disposition  of  the  mortgaged 
property.  Phillips  was  discharged  from  cus- 
tody, and  issue  was  Joined  between  appel- 
lants and  appellees  as  to  which  of  them  were 
entitled  to  the  money  deposited  with  the 
clerk  as  above  stated.  The  case  was  tried 
before  the  court  sitting  without  a  Jury.  The 
material  facts  are  as  follows:  Appellants 
were  banking  corporations  doing  business  In 
the  state  of  California,  and  had  a  mortgage 
executed  by  E.  J.  Phillips,  a  resident  of  the 
state  of  California,  on  50  head  of  cattle, 
which  belonged  to  him  and  which  were  In  his 
I>ossesslon,  to  secure  a  debt  owed  by  Phil- 
lips to  the  banks.  The  mortgage  was  duly 
recorded  as  required  by  the  laws  of  the  state. 
Phillips  removed  the  cattle  from  the  county 
where  the  mortgage  was  given  and  recorded, 
to  another  county  In  the  state  of  California 
and  sold  them,  together  with  other  cattle 
owned  by  him,  to  a  packing  house  without 
the  consent  of  the  mortgagees.  He  collected 
the  proceeds  of  the  sale,  and  soon  afterwards 
went  to  Hot  Springs  In  the  state  of  ArkaziBas. 
After  he  arrived  there,  he  was  arrested  as  a 
fugitive  from  Justice,  charged  with  selling 
mortgaged  property  In  tiie  state  of  Califor- 
nia in  violation  of  the  statutes  of  that  state. 
After  he  was  arrested;  he  filed  a  petition  In 
the  circuit  court  for  a  writ  of  habeas  corpus, 
and  the  court  allowed  him  to  deposit  fl',100 
in  cash  in  lieu  of  a  bond  for  his  appearance, 
as  required  by  law.  The  money  was  immedi- 
ately deposited  in  court,  and  It  was  a  part  of 
the  money  which  Phillips  had  received  from 
the  sale  of  the  mortgaged  cattle  and  other 
cattle  owned  by  him  whldi  he  bad  mingled 
with  than.  Appellants  then  filed  an  inter- 
vention In  the  circuit  court,  claiming  the 
money  as  the  proceeds  of  the  sale  of  the  cat- 
tle mortgaged  to  them  as  above  set  forth. 
After  the  petition  was  filed  by  appellants, 
appellees  filed  an  answer,  claiming  the  mon- 
ey tmder  a  written  assignment  made  to  tbem 
by  Phillips  for  legal  services  rendered  by 
them  In  the  habeas  corpus  proceeding  as 
above  set  forth.  Other  facts  tend  to  sbow 
that  appellees  had  notice  that  the  money  -cvas 
derived  from  the  sale  of  the  mortgaged  prop- 
erty before  they  received  the  assignment  of 
the  money  from  Phillips.  The  court  found 
that  appellees'  right  to  the  money  deposited 
with  the  clerk  was  superior  to  that  of  appel- 
lants, and  rendered  Judgment  accordingly. 
To  reverse  that  Judgment  appellants  prose- 
cute this  appeal. 

[1,2]  The  circuit  court  was  of  the  opinion 
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that  under  tbe  tacts  the  laws  of  the  state  of 
GBUfomla  ninst  goyem,  and  that  In  that 
state  the  title  does  not  pass  to  the  mortgagee 
to  personal  property  nnder  a  chattel  mort- 
gage, but  that  tbe  mortgagee  merely  has  a 
lien  OD  the  pr(q[>erty.  He  was  further  of  the 
<9lnion  that,  even  though  appellees  had  no- 
tice that  the  money  tn  the  hands  of  the  court 
was  a  part  of  the  proceeds  of  the  cattle  up- 
on which  appellants  had  a  mortgage,  this 
would  not  deprive  them  of  the  right  to  an 
asslgninent  of  the  money,  and  that  their 
rights  are  superior  to  those  of  appellants. 
We  think  the  circuit  court  erred  in  its  con- 
clusions of  law.  We  deem  It  immaterial  to 
decide  whether  or  not  nnder  the  laws  of  the 
state  of  California  a  mortgage  of  chattels 
conreys  the  title  in  the  mortgaged  property 
to  the  mortgagee,  or  that  he  has  merely  a 
Hen  on  the  property.  The  mortgage  in  ques- 
tion contained  a  clause  providing  that  the 
mortgagor  should  not  sell-  tbe  property  with- 
out the  written  consent  of  the  mortgagee  or 
remove  it  from  the  county.  It  is  insisted  by 
appellees  that  appellants  waived  this  iMrovi- 
fllon  of  the  mortgage.  They  relied  on  the 
testimony  of  the  cashier  of  the  bank  to  sus- 
tain their  contention.  The  cashier  denied 
that  appellants  had  given  Phillips  the  right 
to  remove  the  property  from  the  county  in 
which  it  was  situated  or  to  sell  or  dispose 
of  it  On  cross-examination  the  cashier  ad- 
mitted tliat  there  had  been  one  or  two  mort- 
gages executed  by  Phillips  in  favor  of  appel- 
lants before  this  time,  and  that  they  had 
permitted  him  to  sell  the  cattle  and  apply 
the  proceeds  to  the  mortgage.  The  fact  that 
they  had  done  this  on  two  previous  occasions 
does  not  show  that  they  gave  Phillips  the 
right  to  sell  the  cattle  embraced  in  the  mort- 
gage under  consideration  and  apply  the  pro- 
ceeds to  the  payment  of  the  mortgage  debt 
The  testimony  of  the  cashier  of  tbe  bank 
shows  that  the  mortgage  debt  was  more  than 
the  amount  deposited  with  the  clerk  of  the 
drciilt  court  and  it  was  shown  that  Phillips 
admitted  that  this  money  was  the  proceeds 
of  the  sale  of  cattle  mortgaged  to  appellants. 
As  we  have  already  seen,  the  testimony 
shows  that  the  property  was  sold  without 
the  consent  of  the  mort^gee.  Under  these 
circumstances  it  is  immaterial  whether  the 
legal  title  to  the  mortgaged  property  passed 
to  the  mortgagee  by  execution  of  the  mort- 
gage, or  whether  it  merely  had  a  lien  on  the 
cattle.  Phillips  having  sold  the  property  up- 
on which  appellants  had  a  lien,  appellants 
might  sue  the  purchaser  for  conversion  of 
the  property,  or  that  they  might  elect  to 
ratify  the  sale  and  sue  Phillips  for  the  pro- 
ceeds. Burke  v.  First  National  Bank,  61  Neb. 
20,  84  N.  W.  *>8,  87  Am.  St  Rep.  447;  Jones 
V.  Hoar,  6  Pick.  (Mass.)  285.  See,  also, 
Mathew  v.  Mathew,  138  Cal.  334,  71  Pac  S44, 
4Uid  cases  cited. 

[t]  We  do  not  think  what  we  have  said  in 


any  wise  confflcts  with  the  role  laid  down  in 
Beavls  v.  Barnes,  36  Ark.  576,  and  Judge  ▼. 
Curtis,  72  Ark.  132,  78  S.  W.  746.  In  eadl 
of  these  cases  a  landlord  was  proceeding 
against  the  purchaser  from  his  tenant  of 
property  upon  which  he  had  a  landlord's  lien. 
Here  ttie  mortgagees  are  not  procee^ins 
against  tbe  purchaser  from  tbe  mortgagor  to 
fix  their  lien  on  the  property  sold  by  the 
mortgagor  or  the  proceeds  thereof,  but  they 
are  proceeding  directly  against  the  mort- 
gagor. The  mortgagor  had,  sold  the  mort- 
gaged property  without  permission  of  the 
mortgagees,  and  had  deposited  the  proceeds 
of  sale  with  the  clerk  of  the  circuit  court  in 
lien  of  a  ball  bond.  The  mortgagees  filed 
their  petition  in  the  court  whidi  had  custody 
of  the  fund.  They  asked  the  court  that  had 
the  custody  of  the  money  to  turn  it  over  to 
them,  and  their  petition  was  filed  before  tlie 
mortgagor  assigned  his  right  to  the  money  to 
appellees.  The  mortgagees  properly  filed 
their  petition  in  the  court  whldi  had  the 
custody  of  the  money,  and  they  were  entitled 
to  it  The  circuit  court  erred  in  not  direct- 
ing that  it  be  turned  over  to  them.  For  this 
error  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 


HOLMS  V.  HOGAN.    (No.  21.) 
(Supreme  Court  of  Arkansas.     Dec.   4,  1016.) 

JlTBTICBS    or    THE    PSACE    «=>202(2)— GEBTIO- 

BABi — Grounds— Defense;. 
Certiorari  will  not  lie  to  quash  a  judement 
obtained  against  petitioner  t)etore  a  justice  of 
the  peace  on  tbe  |7onnd  that  petitioner  "had  a 
just  and  meritorious  defense  to  said  unjust, 
trumped-up,  and  fraadulent  claim"  of  the  judg- 
ment creditor  in  tliat  he  was  not  indebted  as  set 
out  in  tbe  account  for  goods  sold,  as  the  pedtiou 
did  not  controvert  the  sale  or  the  value  of  the 
goods,  or  allege  any  valid  defense  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  TAg.  §§  781-788;  Dec  Dig. 
«=»202(2).] 

Appeal  from  Circuit  Court,  Baxter  County ; 
J.  B.  Baker,  Judge. 

Petition  by  Ben  HoUis,  for  writ  of  cer- 
tiorari to  quash  a  judgment  obtained  against 
him  by  W.  M.  Hogan  l)efore  a  Justice  of  the 
peace.  Petition  dismissed,  and  petitioner  ap- 
peals.   Affirmed. 

Allyn  Smith,  of  Cotter,  for  appellant  Z. 
M.  Horton,  of  Mountain  Home,  for  ai^ll^. 

HART,  J.  Ben  HoUis  filed  a  petition  in 
the  circuit  court  for  a  writ  of  certiorari  to 
quash  a  Judgment  obtained  against  him  by 
W.  M.  Hogan  before  a  Justice  of  the  peace  in 
Union  townsliip  in  Baxter  county.  Ark.  The 
circuit  court  dismissed  Ills  petition,  and  Hol- 
lis  has  appealed. 

The  case  as  stated  in  his  petition  is  sub- 
stantially as  follows:  On  the  15th  day  of 
May,  1915,  W.  M.  Hogan  filed  an  account 
against  B.  W.  Hollls  before  a  Justice  of  the 
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peace  In  Union  township  In  Baxter  county. 
Ark.  The  account  was  for  merchandise  sold 
by  Hogan  to  Hollls,  and  was  duly  verified. 
The  account  contained  a  list  of  the  goods  and 
the  prices  thereof  and  the  days  .on  which 
they  were  sold,  together  with  the  credits 
allowed  and  the  balance  due.  The  affidavit 
stated  that  the  account  was  correct,  and  that 
after  all  Just  credits  had  been  placed  thereon 
the  sum  of  $32.40  was  due  Hogan.  A  warn- 
ing order  was  thereupon  Issued  by  the  Jus- 
tice of  the  pee^e  and  published  in  a  neweva- 
per  of  the  county,  warning  the  defendant  to 
appear  on  the  22d  day  of  June,  1915.  On 
that  day  the  Justice  of  the  peace  rendered  a 
personal  Judgment  against  Hollis  in  favor  of 
Hogan  for  the  sum  of  $32.39.  No  writ  of  at- 
tachment was  asked  or  issued  by  the  Justice. 
On  the  81st  day  of  July,  1915,  an  execution 
was  issued  and  certain  personal  property  be- 
longing to  Hollls  was  seized  under  it  and 
sold  in  satisfaction  of  the  debt  The  execu- 
tion was  then  returned  satisfied.  Hollis  filed 
his  petition  for  writ  of  certiorari  on  August 
23,  1915.  In  his  petition  he  says  that  he  is 
now,  and  has  been  for  more  than  five  years 
>pa8t,  a  resident  and  citizen  of  Baxter  county. 
Ark ;  that  the  Judgment  above  recited  was 
obtained  against  him  while  he  was  tempo- 
rarily absent  from  home;  that  he  had  been 
absent  from  home  about  60  days,  and  that 
while  he  was  absent  the  Judgment  in  question 
was  rendered  against  him,  and  that  he  did 
not  know  of  that  fact  until  the  1st  day  of 
August,  1916,  when  it  was  too  late  to  appeaL 
His  petition  also  contains  the  following: 

"And  this  plaintiff  has  a  Just  and  meritorionB 
defense  to  said  unjust,  tramped-up,  and  fraudu- 
lent i^aim  of  said  W.  M.  Hogan,  on  which  said 
judgment  was  rendered,  in  that  he  was  not  in- 
debted to  said  W.  M.  Hosan  as  set  forth  in  the 
account  filed  by  said  W.  H.  Hogan  in  said 
case." 

The  circuit  court  was  right  in  quashing  the 
writ  of  certiorari  and  dismissing  the  petition 
of  Hollls. 

This  case  Is  ruled  by  Gates  v.  Hayes,  69 
Ark.  518,  64  S.  W.  271,  where  the  court  said 
that  the  aid  of  the  writ  should  never  be 
granted  except  to  do  substantial  justice,  ^nd 
that  a  petition  for  a  writ  of  certiorari  to 
review  a  Judgment  rendered  on  a  note  and 
account  should  be  denied  when  it  alleged  no 
valid  defense  thereto.  It  will  be  noted  that 
tlie  defense  of  Hollls  to  the  action  against 
him  before  the  Justice  of  the  peace  is  stated 
in  language  as  foUoMrs: 

"And  this  plaintiff  has  a  just  and  meritorious 
defense  to  said  unjust,  trumped-up,  and  fraud- 
ulent claim  of  said  W.  M.  Hogan  on  which  said 
judgment  was  rendered,  in  that  he  was  not  in- 
debted to  said  W.  M.  HoRan  as  set  forth  in  the 
account  filed  by  said  W.  M.  Hogan  in  said  case." 

This  general  statement  does  not  state  any 
defense  to  the  action.  The  object  of  the 
Code  is  that  the  pleadings  shall  state  facts 
and  not  mere  conclusions  of  law.  The  peti- 
tion of  Hollis  neither  denies  any  allegation  of 


fact  contained  In  the  account  filed  before  the 
Justice  of  the  peace,  nor  does  it  state  any 
new  matter  constitnting  a  defoise.  The  ac- 
count sued  on  by  Hogan  was  for  goods  sold 
to  Hollls,  and  the  items  are  set  out  in  it 
and  the  account  is  sworn  to.  The  account 
Imports  that  Hogan  sold  to  HoUls  certain 
articles  of  merchandise  set  ont  in  it  at  the 
times  and  for  the  prices  therein  stated. 

The  petition  does  not  controvert  the  sale  or 
the  value  of  the  goods,  but  simply  alleges 
that  Hollls  was  not  indebted  to  Hogan  as 
set  forth  in  the  account  filed  before  the  Jus- 
tice of  the  peace.  SSvery  item  in  the  account 
might  be  correct  except  a  single  one  of  in- 
considerable value,  and,  yet  the  petition  In 
its  present  form  would  be  literally  true.  If 
this  practice  was  tolerated,  the  plaintiff 
might,  in  all  similar  cases,  be  pnt  to  the 
trouble  and  expense  of  provinK  that  whidi 
the  defendant  would  not  and  could  not  upon 
oath  deny.  Such  generalities  and  vagueness 
of  pleading  is  opposed  to  the  lequirements 
of  our  Code.  Gates  v.  Hayes,  snpra;  Law- 
rence V.  Meyer,  86  Ark.  101;  Frands  t.  Fran- 
cU,  18  B.  Men.  (Ky.)  57. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


FDUHART  et  aL  v.  W.  T.  RAWLBIGH  CO., 
Inc.    (No.  269.) 

(Supreme  C!ourt  of  Arkansas.    Nov.  20,  1916.) 

1.  GuABAKTT  ^s»27— Construction. 

Where  a  contract  to  sell  goods  and  a  guaran- 
ty of  payment  therefor  by  the  buyer,  although  on 
separate  papers,  were  made  as  one  transaction 
on  the  same  day.  and  the  guaranty  r^erred  to 
the  selling  contract  as  if  part  thereof,  the  two 
were  to  be  regarded  as  evidenced  by  one  and  tihe 
same  instrument. 

[Ed.  Note.— For  other  cases,  sec  Guaranty, 
Cent  Dig.  |  28;  Dec.  Dig.  «s>27.] 

2.  GuABANTT  «=982(8)— Action  by  Cbeditob— 

Jo  in  deb — ' '  SUBETT." 

Under  Kirby's  Dig.  {  6009,  providing  tha/. 

persons  severalljr  liable  upon  the  same  contract, 
including  "sureties  on  the  same  or  separate  in- 
struments," may  be  included  in  the  same  action, 
at  plaintiff's  option,  and  section  6010,  providing 
that,  where  two  or  more  persons  are  jointly 
bound  by  a  contract,  the  action  may  be  brought 
against  all  or  any  of  them,  etc.,  where  an  instru- 
ment bound  the  guarantors  and  the  principal 
jointly  and  severally  to  pay  the  principal's  debt 
on  maturity,  the  guarantors  could  be  sued  jointly 
with  the  principal,  for  the  word  "surety"  in  the 
statute  must  be  understood  as  including  any  one 
who  is  bound  on  the  same  instrument,  for  its 
payment  with  another,  who,  as  between  them- 
selves, is  the  principal  debtor,  whatever  may  be 
the  particular  form  of  the  undertaking. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  $  97;  Dec  Dig.  «=»82(3);  Parties, 
C!ent  Dig.  i  34. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surety.] 

3.  GUABANTY  ^=394  —  ACTIOR  BY  CbbdITOB  — 
JUDOUSNT. 

In  such  suit,  when,  on  overruling  of  defend- 
ants' demurrer  for  misjoinder,  the  guarantors  de- 
clined to  plead  further  and  the  principal  answer- 
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ed  denying  indebtedness,  it  was  error  to  render 
jodgment  antioat  the  guarantors  for  the  amount 
claimed,  before  determination  of  the  iasue  raised 
by  die  principal's  answer. 

[Ed.  Note.— For  other  cases,  see  Onaranty, 
Cent  Dig.  i  lOS;  Dec  Dig.  «=>94.1 

Appeal  from  Clrcnit  Court,  Lonoke  Coun- 
ty;  Thos.  0.  Trimble,  Judge. 

Action  by  the  W.  T.  Rawlelgb  Company, 
Incorporated,  against  1.  T.  Fluhart  and  oth- 
ers. From  Judgment  for  plaintiff,  defend- 
ants appeal.    Reversed  and  remanded. 

The  appellee  Instituted  this  suit  against 
0.  C.  Whedbee,  principal,  and  I.  T.  Fluhart, 
G.  W.  Persefull,  and  J.  V.  Cnitcher,  as  guar- 
antors of  a  certain  contract  which  was  made 
an  exhibit  to  the  complaint.  The  complaint 
alleged  that  on  or  about  October  24,  1013, 
an  agreement  was  made  between  the  appellee 
(plaintiff)  and  the  defendant  C.  0.  Whedbee, 
as  principal,  and  the  said  parties,  guarantors 
(naming  them),  for  the  said  O.  C.  Whedbee, 
which  contract  was  accepted  June  4,  1914; 
that  by  the  terms  of  the  contract  appellee 
agreed  to  sell  to  Whedbee  certain  goods, 
wares,  and  merchandise;  that  the  guaran- 
tors Jointly  and  severally  guaranteed  that 
Whedbee  would  pay  the  balance  due  from 
blm  to  the  appellee  at  the  time  the  contract 
was  entered  into,  and  would  pay  all  indebt- 
edness Incurred  under  the  contract;  that 
Whedbee  purchased  goods  under  the  contract 
amounting  to  the  sum  of  $1,567.07,  and  he 
owed  the  appellee  $350.73  at  the  time  the 
contract  was  entered  Into^  making  a  total 
indebtedness  of  $1,915.80;  that  the  sum  of 
$1,191.10  had  been  paid  thereon,  leaving  a 
balance  of  $724.70;  that  such  balance  had 
not  been  paid,  "although  reasonable  time 
therefor  bad  elapsed,  and  although  lawful 
demand  therefor  had  been  made";  that  the 
guarantors,  under  the  terms  of  their  con- 
tract, had  agreed  that  a  written  acknowledg- 
ment of  the  acconnt  by  O.  O.  Whedbee  or 
any  judgment  against  Whedbee  in  favor  of 
the  appellee  should  in  every  reSpect  bind 
and  be  conclusive  against  them,  and  that 
any  extension  of  time  granted  by  the  aiipel- 
lee  to  Whedbee  should  not  release  them  from 
liability  under  their  guaranty.  Plaintiff  pray- 
ed Judgment  against  0.  0.  Whedbee  and  the 
other  aniellants  in  the  sum  of  $724.70,  with 
interest. 

The  contract  set  up  as  an  exhibit  to  the 
complaint  was  one  by  which  the  appellee 
agreed  to  sell,  and  Whedbee  agreed  to  buy, 
certain  medical  supplies  and  other  equip- 
ments. The  contract  contained  mutual  agree- 
ments for  things  to  be  done  by  the  respec- 
tive parties,  and  provided  that,  unless  pre- 
viously terminated  by  either  party  upon 
written  notice,  it  should  expire  D^ember 
SI,  1914;  that  at  the  expiration  of  the  con- 
tract the  company  agreed  to  make  a  new 
cmtract,  If  signed  by  acceptable  guarantors, 
without  reaulrlng  Whedbee  to  pay  any  bal- 
ance of  account.  The  contract  was  duly 
rigned  by  the  parties  and  was  accepted  by 


the  appellee  June  4,  1914.    The  contract  of 
guaranty  provided,  in  part,  as  follows: 

"For  and  in  consideration  of  the  extension  of 
farther  time  in  which  to  pay  his  account  for 
goods  previously  sold  to  the  above  party  (Whed- 
bee) of  the  second  part,  and  in  further  consider- 
ation of  the  W.  T.  Rawleigh  Medical  (Company 
extending  further  credit  to  him,  we,  the  under- 
signed, do  hereby  Jointly  and  severally  guarantee 
unto  the  said  W.  T.  Eawleigh  Medical  Company, 
unconditionally,  first,  the  payment  in  full  of  the 
balance  due  said  company  on  account  as  shown 
by  its  books,  at  the  date  of  the  acceptance  of  this 
contract ;  and,  second,  the  full  and  complete  pay- 
ment to  said  company  of  any  indebtedness  incur- 
red under  the  terms  of  the  within  instrument  by 
the  party  of  the  second  part,  named  as  such 
therein,  to  which  terms  we  fully  assent,  waiving 
acceptance  of  Uiis  guaranty  and  all  notice,  and 
agreed  that  the  written  acknowledgment  of  his 
account  or  any  judgment  against  said  party  of 
the  second  inirt  shall,  in  every  respect,  bind  and 
be  conclusive  against  the  undersigned,  and  that 
any  extension  of  time  shall  not  release  us  from 
liability  imder  this  guaranty." 

Also  exhibited  with  the  complaint  was  a 
statement  of  account,  showing  balance  due 
the  ai^Uee  of  $724.70.   - 

The  appellant  Whedbee  answered  the  com- 
plaint, denying  that  he  owed  appellee  any- 
thing, and  by  way  of  cross-complaint  alleged 
that  appellee  was  indebted  to  him  in  the  sum 
of  $1,230,  for  which  he  asked  Judgment.  The 
appellant  Whedbee,  and  the  other  appellants, 
the  guarantors,  demurred  to  the  complaint, 
and  also  moved  to  dismiss  the  same  as  to  the 
guarantors.  The  court,  upon  consideration 
of  the  motion,  overruled  the  same,  to  which 
the  appellants  duly  excepted.  The  appellants 
the  guarantors  declined  to  plead  further. 
The  appellee,  plaintiff,  thereupon  asked  that 
judgment  be  entered  against  the  guarantors 
for  the  amount  sued  for,  which  the  court 
granted,  and  entered  Judgment  in  favor  of 
the  appellee  against  the  guarantors  fbr  the 
amount  sued  for  In  the  complaint. 

Oscar  E.  Williams,  of  Lonoke,  for  appel- 
lants. Trimble  &  Williams,  of  Ixmoke,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).    Two  questions  are  presented. 

[1]  I.  Did  the  court  err  in  holding  that 
the  guarantors  could  be  sued  Jointly  with  the 
principal?  The  contract  between  the  appel- 
lee and  Whedbee,  the  principal  debtor.  It  ap- 
pears from  the  recitals  therein,  was  execut- 
ed on  the  24th  day  of  October,  1913.  The 
contract  of  guaranty  bears  no  date,  but  the 
allegations  of  the  complaint.  In  effect,  show 
that  the  instmments  were  executed  on  the 
same  day,  and  that  they  were  parts  of  but 
one  and  the  same  transaction.  Indeed,  the 
recitals  of  the  contract  of  guaranty  referred 
to  the  contract  between  appellee  and  Whed- 
bee as  if  It  were  but  a  part  of  the  same  con- 
tract. For  instance,  the  recital  "for  and  In 
consideration  of  the  extension  of  further 
time  in  which  to  pay  his  accounts  for  goods 
previously  sold  to  the  above  party  of  the 
second  part"    Whedbee  is  not/menMonea  eo 
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nominee  in  the  contract  of  guaranty,  but  Is 
only  referred  to  as  "the  above  imrty  of  the 
second  part,"  clearly  referring  to  the  con- 
tract in  which  Whedbee  Is  mmtloned  as 
"party  of  the  second  part"  It  occurs  to  us 
therefore  ■  that  the  two  contracts  appear  on 
their  face  to  be  parts  of  the  same  instru- 
ment. There  is  no  way  to  identify  Whedbee 
as  being  the  "above  party  of  the  second 
part,"  except  by  reading  this  In  connection 
with  the  original  contract,  and  the  two  con- 
tracts therefore  should  be  regarded  as  evi- 
denced by  one  and  the  same  Instrument 

The  contract  of  guaranty  under  review 
was  an  unconditional  undertaking  on  the 
part  of  the  guarantors  to  pay  appellee  the 
balance  shown  to  l>e  due  it  by  their  principal, 
Whedbee.  There  was  no  condltiofi  that  they 
would  pay  in  the  event  that  appellee  could 
not  collect  its  debt  with  reasonable  diligence 
from  Whedbee.  In  other  words,  the  liability 
of  the  guarantors  was  fixed  by  ttie  failure  of 
Whedbee,  the  principal  debtor,  to  pay  the  in- 
debtedness Incurred  by  him  at  maturity.  See 
2  R.  O.  li.  S  13,  p.  1064;  Yager  v.  Kentucky 
Title  Co.,  112  Ky.  832,  66  8.  W.  1027;  White 
Sewing  Machine  Go.  v.  Powell  (Ky.)  74  S.  W. 
746;  Memphis  v.  Brown,  87  U.  S.  (20  Wall.) 
289,  22  L.  Ed.  264.  There  is  no  limitation  In 
the  contract  upon  the  obligation  to  pay.  The 
guarantors,  however,  did  not  bind  themselves 
to  pay  any  amount  claimed  by  the  appellee 
to  be  due  it  from  Whedbee  unless  he  gave 
appellee  a  written  acknowledgment  of  his 
account  or  unless  there  was  a  Judgment  In 
appellee's  favor  against  him. 

[2]  As  we  construe  the  contracts,  the  guar- 
antors and  Whedbee  Ixiund  themselves  Joint- 
ly and  severally  for  the  payment  of  the  lat- 
ter's  debt  to  the  appellee  when  the  same  ma- 
tured. Section  6009  of  Kirby's  Digest  pro- 
vides: 

"Persons  severally  liable  upon  the  jume  con- 
tract, including  parties  to  bills  of  exchange, 
promissory  notes,  common  orders  and  checks, 
and  turetiet  on  the  tame  or  leparate  inttrumenta, 
may  all,  or  any  of  them,  *  •  •  be  included  in 
the  same  action,  at    *    *    *    plaintiff's  option." 


And  section  0010  provides: 

"Where  two  or  more  persons  are  JolnUy  bound 
by  contract,  the  action  •  •  •  may  be  brought 
against  all  or  any  of  them,  at  the  plaintiff's  op- 
tion." 

The  Supreme  Court  of  Minnesota,  in  pass- 
ing upon  a  statute  precisely  similar  to  sec- 
tion 6009  of  Kirby's  Digest,  supra,  said: 

"Tbere  is  no  principle  of  reason  which  requires 
two  separate  suits  against  the  parties  when  one 
would  effect  the  same  object,  and  every  reason 
which  can  be  given  for  uniting  a  maker  and  in- 
dorser  in  one  action  will  apply  with  equal  force 
to  maker  and  guarantor.  It  an  indorser  is  lia- 
ble on  the  same  instrument  with  the  maker,  so 
is  an  absolute  guarantor  of  payment,  for  his  un- 
dertaking is  in  the  nature  of  a  surety,  •  *  • 
which  is  primary,  and  that  of  a  guarantor  prop- 
erly so  called,  which  is  collateral  and  seoondary." 
And  when  he  "guarantees  the  payment  of  the 
debt  is  in  every  respect  essentially  a  surety. 
Moreover,  in  view  of  the  manifest  policy  and 
purixise  of  this  statute,  the  word  'surety'  must  lie 
understood  as  including  any  one  who  is  bound  on 
the  same  instrument  for  its  payment  with  an- 
other, who,  as  l>etween  tiiemselves,  is  the  princi- 
pal debtor,  whatever  may  l>e  the  particular  form 
of  the  undertaldng.  If  not,  the  italicised  clause 
(and  sureties  on  the  same  or  separate  instru- 
ments) in  the  statute  would  he  without  meaning 
and  effect."  Henry  Hammel  v.  Beardsley,  81 
Minn.  314,  17  N.  W.  858. 

We  approve  the  above  doctrine  as  appli- 
cable to  the  facts  of  this  record.  See,  also, 
Marvin  v.  Adamson,  11  Iowa,  878,  and  other 
cases  cited  on  this  point  in  appellee's  brief. 

The  ruling  of  the  court  therefore  was  cor- 
rect In  overruling  appellants'  motion  to  dis- 
miss the  complaint  against  them. 

[8]  IL  The  court  erred,  however.  In  ren- 
dering Judgment  in  favor  of  the  appellee  for 
the  amount  claimed.  No  Judgment  bad  been 
rendered  against  the  principal  debtor.  He 
denied  that  he  was  Indebted  to  the  appellee, 
and  there  had  been  no  Judicial  determina- 
tion and  iiual  Judgment  as  to  the  issue  thus 
raised. 

The  Judgment  therefore  in  favor  of  the 
appellee  was  premature,  and  for  the  error  in 
rendering  Judgment  against  the  appellants  the 
same  Is  reversed,  and  the  cause  wiU  he  re- 
manded for  further  proceedings  according 
to  law. 
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HARRIS  T.   r.AM  COAIi  00. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  16, 1919.) 
L  Mastkb    and    Sebvawt    «=>88(4)— Volun- 

TEEB    SebVAITT. 

The  machine  foreman  of  a  coal  mine,  in- 
jured when  he  heard  a  shot  fired  ont  of  time 
and  treat  to  see  if  there  bad  been  an  accident, 
could  not  recover  damages  for  his  injuries,  sus- 
tained at  a  time  and  place  where  his  duties 
did  not  require  him  to  be,  and  while  acting 
pordy  as  a  v(^anteer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  (  147;  Dec.  Dig.  <S=>88(4).] 

2.  Masjkb  aho   Sxbvant  «»264(10)— Injv- 
BBS    TO    Sebvaht— Yabiancb    in    Pbooi^— 
Statutb. 
Under    Civ.    Code   Prnc.    f   131,    providing 
that  if  the  allegation  of  the  claim  or  defense 
to  whidk  the  proof  is  directed  be  unproved  in 
to  general  scope  and  meaning,  it  is  to  be  deem- 
ed a  failure  of  proof,  where  the  machine  fore- 
man of  a  coal  mine,  suing  for  injuries,  alleged 
that  he  was  injured  while  working  as  machine 
foreman,  but  the  proof  showed  that  he  was  in- 
jured while  going  to  see  if  there  had  l>een  an 
accident  upon  hearing  a  shot  out  of  time,  there 
was  a  fatal  variance  between  the  cause  of  ac- 
tion pleaded  and  that  attempted  to  be  proved. 
[Ed.  Note.— XV>r  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  {  870;  Dec.  Dig.  «a>2e4 

ao).] 

8.   MlABTKB      AND      SSBVART     4=>108(2)— INJU- 
BIE8  TO    SUFXBIOB  ClfFLOYl. 

Where  a  coal  mine's  machine  foreman  was 
injured  when  a  miner,  in  good  faith,  without 
meaning  to  violate  any  rule,  believing  the  time 
had  arrived  when  shots  could  be  fired,  discharg- 
ed a  shot,  the  machine  foreman  having  hastened 
to  see  if  there  was  an  accident  on  hearing  a 
first  shot,  in  performance  of  his  duties  as  as- 
sistant mine  foreman  in  the  absence  of  the 
foreman,  the  machine  foreman  could  not  recov- 
er, since  he  was  acting  as  the  superior  officer  of 
the  miner,  and  the  company  was  not  respon- 
sible for  ^e  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  175;  Daa  Dig.  «=9l08 

4.  Mastkb  and  Sebvant  «=>189(6>-AasiBr- 

ANT  MiNB  FoBEMAN— Statute. 
Despite  Ky.  St.  f  2726,  providing  that  the 
mine  foreman  shall  have  charge  of  all  the  inside 
workings,  and  that  assistants  to  the  mine  fore- 
man may  be  employed  by  the  operator  or  su- 
perintendent, if  the  mine  foreman  himself  em- 
ploys an  assistant,  who  acts  as  such  with  the 
knowledge  and  acquiescence  of  the  superintend- 
ent or  operator,  and  some  person  is  injured  by 
the  assistant's  negligence,  or  wtiile  acting  un- 
der his  direction,  the  coal  company  is  responsi- 
ble for  bis  acts  as  if  he  liad  been  appointed  as- 
sistant by  Uie  operator  or  superintendent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  446;  Dec.  Dig..  «=» 
189(6).] 

Appeal  from  Circuit  Conrt,  Mubloiberg 
ConiitT. 

Stilt  by  George  Harris  against  the  Lam 
Coal  Comi>any.  From  a  Judgment  for  de- 
toidant,  plalntlfl:  appeals.  Judgment  aX- 
flrmed. 

Ernest  Woodward,  of  Hartford,  and  Milton 
Clark,  of  OreenviUe,  for  appellant  Belcher 
k  Belctaer  and  Taylor,  Eevea  &  Sparks,  aU  of 
Greenville,  for  appellee. 


CARROLL,  J.  The  appeUant  Harris,  while 
working  as  an  employ^  of  the  appellee  coal 
company,  sustained  severe  personal  Injuries 
as  the  result  of  a  shot  fired  by  one  of  the 
miners  in  a  room  of  the  mine.  To  recover 
damages  for  the  injuries  so  sustained,  be 
brought  this  suit,  and  on  the  trial,  after  the 
evidence  In  his  behalf  had  been  heard,  the 
court  directed  a  verdict  in  favor  of  the  coal 
company,  and  he  appeals.  In  his  petition  he 
averred : 

"That  on  and  prior  to  the  12th  day  of  De- 
cember, 1914,  he  was  employed  by  and  working 
for  the  defendant,  Lam  Coal  Company,  at  and 
in  its  said  coal  mine  near  Bevier,  Ky..  In  the 
capacity  of  a  machine  foreman  and  while  work- 
ing as  aforesaid  in  the  line  of  his  duty,  and 
while  using  due  care  for  his  own  safety  on  or 
about  the  said  12th  day  of  December,  1914, 
through  the  gross  negligence  and  carelessness 
of  the  defendant,  its  agents,  servants,  and  em- 
ployes in  charge  of  and  operating  said  mine 
superior  in  authority  to  plaintiff,  and  also 
through  the  gross'  negligence  and  carelessness 
of  defendant's  servants  and  employes  engaged 
in  a  different  line  of  employment  to  that  of 
plaintiff,  his  head,  nose,  teeth,  and  jaw,  eyes, 
and  shoulder,  were  seriously  injured,  bruised, 
lacerated,  and  broken,  because  of  a  premature 
and  untimely  blast  or  shot,  which  was  exploded 
and  discharged  by  John  Henry  Bolden,  an  em- 
ploy6  of  defendant,  working  in  a  different  line 
of  employment  from  that  of  the  plain- 
tiff.   ••    • 

"Plaintiff  says  that  defendant,  its  agent, 
servants,  and  employes  in  charge  of  and  operat- 
ing said  mine,  superior  in  authority  to  the 
plaintiff,  negligently  and  carelessly  failed  to  fur- 
nish plaintiff  a  reasonably  safe  place  in  which 
to  perform  his  work,  and  that  said  defendanft 
servants  and  employes  who  were  engaged  in  a 
different  line  of  employment  from  that  of  plain- 
tiff were  grossly  negligent  and  careless  in  the 
management  and  operation  of  said  mine,  and  by 
discharging  and  exploding  dangerous,  deadly, 
and  powerful  explosives  therein  without  warn- 
ing or  notice  to  the  plaintiff,  at  unusual,  unex- 
pected, and  unaccustomed  times  and  in  violation 
of  the  rules,  regulations,  and  custom  governing 
the  work  in  said  mine. 

The  answer  was  a  traverse  and  plea  of 
contributory  negligence. 

It  appears  from  the  evidence  that  under 
a  rule  in  force  in  the  palne  shots  were  not 
to  be  fired  until  3:30  p.  m.,  or  afterwards, 
and  that  Bolden,  the  man  who  fired  the  shot, 
was  fully  acquainted  with  this  rule,  bnt,  not 
having  his  watch  on  this  day,  and  being  of 
the  opinion  that  the  time  for  firing  shots  had 
about  arrived,  he  asked  a  fellow  miner  by 
the  name  of  Springer  what  time  it  was,  and 
Springer,  after  looking  at  his  watch,  thought 
it  was  3:30,  when  in  fact  it  was  <»ly  2:30, 
and  told  Bolden  it  was  3:30.  Upon  receiving 
this  Information  Bolden  made  arrangements 
to  fire  some  shots  in  his  room.  When  Harris, 
who  was  in  the  mine  in  another  room,  heard 
the  first  shot  fired  before  the  time  for  fir- 
ing had  arrived,  he  appreh«ided  that  some 
accident  had  happ^ied,  and  went  immediate- 
ly and  as  quickly  as  he  conld  to  the  room 
where  the  shot  was  fired.  About  the  time  he 
entered  the  room  another  blast  that  had  been 
prepared  by  Bolden  exploded  and  threw  with 


sFor  otber  cum  ms  same  topic  and  ICBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexs*  it  I  p 


122 


190  SOUTHWESTERN  RBPOBTBB 


(Ky. 


great  force  a  lot  of  coal  against  the  head 
and  body  of  Harris,  inflicting  painful  and 
serious  Injuries. 

it  will  be  observed  tbat  Harris  In  iiis  pe- 
tition averred  that  wh^i  the  accident  oc- 
curred he  was  employed  by  and  working  for 
the  coal  compai^y  "in  the  capacity  of  a  ma- 
chine  foreman,  and  while  woridng  as  afore- 
said in  the  line  of  his  duty,  and  while  using 
due  care  for  his  own  safety"  received  the  in- 
juries of  which  be  x»mplains.  But  in  Us 
testimony  he  said  that  In  addition  to  being 
employed  as  foreman  of  the  machine  men 
and  bradders — the  latter  having  duties  In 
connection  with  the  machine  men  and  load- 
ers not  necessary  to  detail — he  was  also  giv- 
en orders  by  the  mine  foreman,  Mr.  Arnold, 
to  "look  after  things  for  him.  He  told  me 
to  look  after  things  for  him,  and  if  I  found 
anything  going  wrong  around  me  to  look 
after  it  and  report  it  to  him." 

In  relating  what  happ^i'ed  at  the  time  of 
the  accident,  he  said: 

"Well,  I  was  setting  on  the  second  west  lie- 
way;  been  there  5  or  10  minutes,  and  I  heard 
a  diot  go  off,  and  I  pulled  my  watch  out  and 
it  was  25  minutes  after  2.  I  says,  'I  expect 
somebody  is  hurt  tamping  a  shot,  or  set  a  keg 
of  powder  off,'  and  I  was  expecting  to  find 
somebody  badly  hurt  or  killed.  Q.  You  did 
not  know  where  the  shot  was  fired?  A.  No,  air. 
Q.  And  you  were  seeking  to  find  out  where  it 
was  fired?  A.  Yes,  sir.  Q.  Wfiy  were  you 
seeking  to  find  out?  A.  I  uiought  there  was 
somebody  hurt,  and  I  also  had  orders  from  the 
mine  foreman  to  see  after  anything  going  wrong. 
Q.  Now,  what  was  it  that  was  going  wrong? 
A.  Well,  there  was  a  shot  fired  out  of  time. 
Q.  Was  there  an  established  time  at  which 
shots  should  be  fired?  A.  Yes,  sir;  3:30.  Q. 
Had  the  foreman  given  yon  any  specific  instruc- 
tions about  the  second  west  entry  where  you 
said  you  were  hurt?  A.  Well,  Uiat  was  the 
entry  he  bad  me  looking  after,  but  I  bad  looked 
after  other  entries  for  him  too.  He  Just  told 
me  to  look  after  the  second  west  run  for  him, 
and  if  I  seen  anything  going  wrong  at  any  time 
to  look  after  it  and  report  to  him." 

On  bis  crosB-examinatloo  he  was  asked 
and  answered  these  questions: 

"Q.  What  were  your  duties  as  machine  boss? 
A.  To  look  after  the,  machine  men  and  brad- 
ders, and  keep  the  bradders'  time.  Q.  Those 
were  your  duties  as  machine  boss?  A.  Yes, 
sir.  Q.  For  what  period  of  time  before  the 
accident  bad  you  beien  looking  after  the  mine 
for  Mr.  Arnold  when  he  was  not  present  for 
the  purpose  of  reporting  to  him?  A.  Well,  I 
had  been  looking  after  it  oS  and  on  all  the 
time  tbat  I  had  been  there.  Q.  And  you  went 
down  there  to  find  out  the  purpose  of  firing  out 
of  time?  A.  Well,  I  thought  there  was  some- 
body hurt  by  it  going  off  that  time  of  day. 
Q.  Xou  didn't  go  then  for  the  purpose  of  finding 
out  what  die  men  were  doing  and  seeing  wheth- 
er anything  was  wrong  or  not  to  report  to  Mr. 
Arnold,  as  you  say?  A.  Why,  certainly  I 
would  have  reported  it  to  Mr.  Arnold ;  I  was 
going  according  to  his  orders,  because  I  thought 
uiere  was  something  wrong,  Q.  And  you  went 
to  see  what  was  wrong?  A.  Yes,  Q.  And 
when  you  went  yon  were  going  instead  of  Mr. 
Arnold,  in  his  place,  acting  for  him,  for  the  pur- 
pose of  reporting  to  him?  A.  WeU,  I  was  going 
to  report  to  him;  yes,  sir.  Q.  Your  duty  as 
machine  boss,  the  purpose  for  which  you  were 
employed,  you  say,  did  not  require  that  you  go 
down  to  this  place  where  you  received  this  in- 
jury?   A.  My  special  orders  did.    Q.  I  am  talk- 


ing about  as  madiine  boss?    A.  My  duties  as 
machine   boss   didn't.      Q.  Did   anybody   direct 

fou  specially  on  that  day  to  go  d(Jwn  there?  A. 
don't  know  that  they  did  specially  that  day; 
but  I  bad  orders,  as  I  told  you." 

It  will  thus  be  seen  tbat,  according  to  the 
evidence  for  the  plaintiff,  he  was  employed 
as  machine  boss  to  look  after  the  machine 
men  and  bradders,  and  that  the  mine  fore- 
man, Arnold,  had  also  instructed  him  to  look 
after  things  In  the  mine  when  he  (Arnold) 
was  absent,  and  report  to  him  anything  that 
he  found  going  wrong.  It  also  appears 
from  hla  evidence  that  in  going  to  the  place 
where  he  received  the  injnry  he  was  not  act- 
ing In  his  capacity  as  machine  foreman  or 
looking  after  the  machine  men  or  bradders, 
because  they  bad  nothing  to  do  with  shoot- 
ing or  blasting  coal.  He  wait  to  the  place 
of  his  injury,  acting  nnder  bis  general  in- 
stmctlons  from  the  mine  foreman,  because 
he  believed  something  had  gone  wrong  when 
he  heard  the  shot  fired  out  of  time.  So  that, 
although  he  alleged  in  his  petition  tbat  he 
received  the  injuries  complained  of  while 
working  In  his  capacity  as  machine  foreman, 
it  develops  from  his  evidence  that  be  did 
not  receive  his  injuries  while  working  in  his 
capacity  as  machine  foreman,  or  while  doing 
anything  at  all  in  connection  with  his  duties 
as  machine  foreman.  His  duUes  as  madiine 
foreman  did  not  require  him  to  give  any  at- 
tention to  shots  fired  out  of  time,  or  to  go  to 
the  place  where  noise  from  an  explo^on 
came  from,  or  to  Investigate  the  cause  of  it. 

[1]  Putting  aside  for  the  moment  the  di- 
rections given  to  him  by  the  mine  foreman, 
it  is  dear  that  Harris  did  not  receive  his 
injuries  in  the  line  of  his  employment  as 
machine  foreman,  or  while  he  was  engaged 
In  any  service  that  his  employment  as  ma- 
chine foreman  required  him  to  perform;  and 
it  follows  that  be  could  not  recover  damages 
for  injuries  sustained,  at  a  time  when  and 
a  place  where  his  duties  did  not  require  him 
to  be,  and  while  acting  purely  as  a  volunteer. 

[2]  Upon  this  condition  of  the  pleadings 
and  the  evidence,  it  is  insisted  that  there 
is  a  fatal  variance  between  the  cause  of 
action  set  out  in  the  petition  and  the  cause 
of  action  attempted  to  be  made  in  the  evi- 
dence, and  it  would  seem  that  there  is  not 
room  for  two  opinions  about  the  correctness 
of  this  contention  on  the  part  of  the  coal 
company.   Civil  Code  of  Practice,  section  131. 

[3], Counsel  for  Harris,  appreciating  the 
force  of  this  contention,  seek  to  avoid  the  ob- 
stacle presented  by  the  fatal  variance  be- 
tween the  pleading  and  proof,  by  shifting  the 
issue  and  putting  the  case  upon  the  ground, 
as  stated  in  the  brief: 

"Oniat  appellant  at  the  time  he  received  his 

injuries  was  acting  in  the  line  of  hia  duty 
under  his  employment  in  obeying  the  orders  of 
the  mine  foreman.  In  going  in  search  of  the 
cause  of  the  premature  shot,  appellant  was  obey- 
ing the  orders  of  the  mine  foreman  and  bad  a 
right  to  believe  that  the  mine  foreman  would 
not  send  him  into  a  dangerous  place  to  perform 
his  work.  He  had  a  right  to  belieVde  that  tiie 
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flhootiiig  in  the  minee  was  so  regulated  by  the 
mine  foreman,  mine  mana|;ement,  and  under  the 
rales  and  customa  prevaUing  in  the  mine  relat- 
ing to  the  time  of  firing  shots  as  to  prevent  ir- 
regular and  untimely  shots  being  purposely  dis- 
charged at  unaccustomed  times,  and  therefore 
did  not  expect  to  find  in  the  room  he  entered 
another  loaded  hde  ready  to  explode." 

But  in  assnmlnc  this  position  they  are 
confronted  by  the  further  obstacle  that  If 
Harris  was  performing  duties  as  assistant 
mine  foreman,  or  acting  for  the  mine  fore- 
man, Arnold,  In  bis  absence,  there  can  be 
no  recovery  In  his  behalf,  because  he  was 
the  superior  officer  of  the  miner  who,  with- 
out meaning  to  violate  any  rule  of  the  mine, 
bat  in  good  faith  believing  the  time  had  ar- 
rived when  shots  should  be  fired,  proceeded 
to  do  so,  and  therefore  as  Arnold,  the  mine 
foreman,  could  not  have  recovered  if  he  had 
been  injured  under  the  same  circumstances, 
neither  can  Harris.  To  avoid  this  dilemma 
counsel  say  that  Harris  cannot  be  regarded 
as  a  vice  principal  or  as  representing  the 
master  in  safeguarding  the  mine.  "He  acted 
merely  in  obedience  to  the  positive  terms  of 
the  statute  in  obeying  the  commands  of  the 
mine  foreman,  and  as  a  dutiful  servant,  in 
trying  to  ascertain  and  report  to  that  mine 
foreman,  who  was  either  willfully  or  neces- 
sarily absent  from  that  portion  of  the  mine 
practically  all  of  the  time,  the  nature  and 
cause  of  the  unusual  occurrence  of  a  shot 
being  fired  an  hour  before  time.  This  oc- 
currence ludicatfed  an  accident,  with  prob- 
ably fatal  results,  or  a  negligent  violation 
of  the  rules.  •  •  ♦  It  was  therefore  dear- 
ly tlie  duty  of  the  plaintiff  under  his  lastruc- 
tlons  to  ascertain  the  facts  and  to  report 
to  the  mine  foreman." 

[4]  WIe  are  inclined  to  the  (pinion  that 
Harris  most  be  treated  as  acting  in  the  ca- 
pacity of  assistant  foreman,  although  under 
the  statute  regulating  mines  and  mining  he 
was  not,  strictly  speaking,  an  assistant  to 
the  mine  foreman.  The  mine  foreman  is  the 
chief  ofiicer  in  .diarge  of  the  mine,  the  stat- 
ute In  section  2726  providing  that: 

"The  mine  foreman  shall  have  charge  of  all 
the  inside  WMrkings  and  of  the  persons  employed 
therein,  in  order  that  all  the  provisions  of  this 
act  so  far  as  they  relate  to  us  duties  shall  be 
complied  with." 

It  la  farther  provided  in  this  same  sec- 
tion that  assistants  to  the  mine  foreman  may 
be  employed  by  the  operator  or  superintend- 
ent. It  thus  appears  that  under  the  statute 
a  mine  foreman  has  not  the  authority  to 
employ  an  assistant  mine  foreman,  as  this 
power  is  delegated  by  the  statute  to  the 
operator  or  gnperintendent.  But,  notwith- 
standing the.  terms  of  the  statute,  if  the  mine 
foreman  should  employ  an  assistant,  and 
this  assistant,  with  the  knowledge  and  ac- 
quie$>cence  of  the  superintendent  or  operator, 
should  act  in  that  capacity,  their  knowledge 
of  and  acQuiesceace  in  what  the  mine  fore- 
man did  and  wliat  his  assistant  was  doing 


would  constitute  an  approval  of  the  appoint- 
ment of  an  assistant  by  the  mine  foreman, 
and  have  the  effect  of  putting  the  assistant 
In  the  same  attitude  as-  if  he  had  been  em- 
ployed by  the  operator  or  mine  superintend- 
ent Under  such  circumstances,  if  some  per- 
son  were  injured  by  the  negligence  of  the 
assistant,  or  while  acting  under  his  direc- 
tion, we  have  no  doubt  that  the  coal  company 
would  be  responsible  for  his  acts  to  the  same 
extent  as  If  he  bad  been,  in  fact,  appointed 
assistant  by  the  operator  or  superintendent 
Gould  Const  Co.  v.  Childers'  Adm'r,  129  Ky. 
636,  112  S.  W.  922,  130  Am.  St  Rep.  473; 
Broadway  Goal  Mining  Co.  v.  Davis,  122  & 
W.  228.  But  If  It  should  be  said  that  the 
evidence  was  not  siifflclent  to  show  that  Har- 
ris was  acting  as  assistant  with  the  knowl- 
edge and  acquiescence  of  the  operator  or 
superintendent — although  there  la  a  good 
deal  of  evidence  In  the  record  that  for  quite  a 
while  he  performed  a  number  of  duties  de- 
volving on  the  mine  foreman — we  are  never- 
theless of  the  opinion  that  there  can  be  no 
recovery  In  his  behalf,  because  it  is  plain 
that  If  he  was  not  acting  as  assistant  mine 
foreman,  he  was  purely  a  volunteer  and  had 
no  business  at  all  to  go  to  the  place  where 
he  went  at  the  time  and  under  the  circum- 
stances. He  either  went  to  the  place  where 
be  received  the  Injury  as  assistant  mine  fore- 
man or  he  went  as  a  volunteer.  If  he  went 
as  assistant  mine  foreman,  then  he  occupied 
the  same  position  In  respect  to  this  matter 
as  the  mine  foreman  would  have  occupied  if 
be  Iiad  been  present  and  had  gone  to  the 
place  where  Harris  went  to  ascertain  what 
the  trouble  was.  And  clearly  the  mine  fore- 
man could  not  liave  recovered,  because  there 
Is  no  contention  that  the  coal  company  was 
in  any  manner  responsible  for  the  accident 
The  explosion  was  not  due  to  its  negligence 
or  Its  fault  It  was,  as  we  have  said,  caused 
by  pure  mistake  made  In  good  faith  by  the 
shooter.  If  he  went  as  a  volunteer,  neither 
can  there  be  any  recovery  in  his  behalf  be- 
cause as  a  volunteer  he  had  no  business  at 
the  place  where  he  went  and  no  duties  to 
perform  there.  So  that  whether  he  went  as 
assistant  foreman  or  as  a  volunteer  the  re- 
sult is  the  same. 
The  Judgment  Is  affirmed. 


CAVANAUGH  v.  COMMONWEALTH.  • 
(Court  of  Appeals  of  Kentucky.    Dec  16.  1916.) 

1.  Homicide  $=9250  —  Wuxfol  Mubdkb  — 
sljfkicienct  of  evidbnck. 

Evidence  held  to  sustain  a  conviction  <rf 
willful  murder. 

[Ed,    Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  S(  616-617;   Dec.  Dig.  «=>260.] 

2,  CBnORAi.  Law  tg=»1169(2)— Appkai<— Suf- 
noiBNCT  OF  Evidence — Revessal. 

In  a  criminal  case,  where  the  question  of 
the  defendant's  guilt  depends  upon  whether  the 
witnesses  for  the  commonwealth  or  those  for  de- 
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fendant  are  to  be  believed,  and  the  Court  of  Aif- 
peals  is  unable  to  say  that  the  verdict  is 
naKrantly  against  the  evidence,  it  is  its  in- 
variable rule  not  to  interfere  with  the  verdict. 
[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  8076;  Dec.  Dig.  <8=>1169(2).] 

3.  Homicide    «=»307(1)  — Inbtbuctiok  — De- 

OBBB. 

Tlie  practice  of  giving  the  law  to  the  jury 
on  the  subject  of  murder  and  manslaughter  in 
one  instruction  is  proper. 

[Ed.  Note. — ^For  other  cases,  see  Homldde, 
Cent.  Dig.  j  688;   Dec.  Dig.  <g=>,307(l).] 

4.  HouioiDK  «=333  — Degree  —  Voluntabt 
Mansi,auqhte»— "Sudden  Affray." 

To  constitute  voluntary  manslaughter,  the 
killing  must  be  done  either  in  a  sudden  affray  or 
in  sudden  heat  of  passion,  and  upon  provoca- 
tion ordinarily  calculated  to  excite  the  passion 
beyond  control;  a  "sudden  affray"  being  a  dif- 
ficulty or  fight  suddenly  resulting  from  the  mu- 
tual agreement  of  two  or  more  parties. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  64 ;   Dec.  Dig.  <3=>33. . 

For  other  definitions,  see  Words  and  Phrases, 
S^rst  and  Second  Series,  Sudden  Affray.] 

5.  Witnesses  <S=9240(4)  —  ExAuiNATioif  — 
Leading  Question. 

In  a  prosecution  for  willful  murder,  the 
question  to  defendant  as  to  whether  he  shot  de- 
ceased in  his  own  necessary  self-defense  to  pro- 
tect himself  from  great  bodi^  harm  or  death  as 
he  believed,  was  leading,  and  properly  excluded. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  839;   Dec.  Dig.  «=»240(4).] 

6.  Homicide    $3>338(1)  —  Affeai^— Habmless 
Erboe— Exclusion  of  Evidence. 

In  a  prosecution  for  willful  murder,  a  ques- 
tion to  defendant  as  to  whether  be  shot  deceas- 
ed in  his  own  necessarv  self-defense  to  protect 
himself  from  great  bodily  harm,  or  death  as  he 
believed,  was  properly  excluded,  where  the  an- 
swer it  would  nave  elicited  from  defendant  was 
previously  given  by  defendant  in  his  statement, 
in  answer  to  a  question,  as  to  what  made  him 
shoot,  that  he  snot  to  protect  himself  and  be- 
lieved that  deceased  was  coming  on  him  with  a 
knife  and  was  going  to  do  him  some  injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  709;   Dec.  Dig.  «=>838(1).] 

7.  Oriminal  Law  «=>390— Bvidercb  —  Ih- 

TENT— SELF-DEFEN8E. 

In  a  criminal  prosecution,  it  is  permissible 
for  the  defendant  to  state,  if  such  oe  his  de- 
fense, that  the  killing  of  the  deceased  was  in  the 
defense  of  his  person,  or  to  protect  his  person  or 
Ufe. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  i  858;   Dec.  Dig.  «=»390.] 

8.  Witnesses  «=»338—I>£PEachmb»t— Moral 
Character— Statute. 

Under  Civ.  Code  Prac.  |  597,  defendant,  in 
a  prosecution  for  willful  murder,  had  the  right 
to  impeach  the  moral  character  of  an  adverse 
witness. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fj  UW.  U15.  1118;  Dec.  Dig.  «=» 
338.] 

9.  Witnesses  «=>S62—IirPEACHMENT—BfcTE0T. 

The  jury  may  determine  from  an  attack  on 
either  a  witness'  reputation  for  untruthfulness 
or  upon  his  moral  character,  aa  permitted  by 
Civ.  Code  Prac.  $  597,  if  it  be  successfully  made, 
whether  the  witness  is  worthy  or  unworthy  of 
belief. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1176 ;   Dec.  Dig.  «=>362.] 


10.  CBnaitAi.  Law  «=9llS6(4)— Habitlebs  Eb- 
rob — Impeacruent  of  Witness. 

Under  Cr.  Code  Prac.  |  840,  providing  that 
an  error  to  authorize  a  reversal  must  be  such  as 
to  have  prejudiced  a  substantial  right  of  the  de- 
fendant, as  determined  from  a  consideration  of 
the  whole  case,  error  in  refusing  to  allow  de- 
fendant to  impeach  the  moral  character  of  a 
witness  for  the  commonwealth  was  not  preju- 
dicial, where  several  other  witnesses  for  the 
commonwealth  furnished  abundant  testimony 
not  only  as  to  the  matters  testified  to  by  that 
witness,  but  also  as  to  other  facts,  which  with 
all  the  other  evidence  in  the  case  anthorized  a 
conviction,  without  the  first  witness'  testimony. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8216.  3219 ;  Dec.  Dig.  <3=» 
1186(4).] 

11.  Cbiminal  Law  «=>1064(6)—Appeai/— Mo- 
tion FOB  New  Tbial  —  Misconduct  of 
PROSKOUTINa  Attobnbt. 

In  a  trial  for  willful  murder,  where  the  al- 
leged misconduct  of  the  commonwealth's  attor- 
ney in  his  argument  to  the  jury  was  not  embrac- 
ed in  the  motion  and  grounds  for  a  new  trial, 
the  Court  of  Appeals  was  without  authority  to 
consider  or  to  pass  upon  the  objection  made 
to  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2681 ;  Dec.  Dig.  «s»1064(6).] 

12.  Criminai,  Law  «=s>717  —  Appeal  —  Con- 
duct OF  PBOSBOUTINa  Attobnet. 

In  a  trial  for  willful  murder,  the  refusal  to 
exclude  the  commonwealth's  attorney's  substan- 
tially correct  statement  of  the  law  as  to  volun- 
tary manslaughter,  and  advising  the  jury  that 
on  the  stated  facta  they  might  find  defendant 
guilty  of  that  crime,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1682-1687;  Dec.  Di«.  «=;» 
717.J 

13.  Homicide  <S=»215(4)  —  t)TiNO  Declara- 
tions—Admibsibilitt— Conclusion  . 

In  a  trial  for  willful  murder  the  part  of  the 
deceased's  statement  to  another  to  whom  he 
said  that  he  was  goinj;  to  die,  that  be  was  shot 
without  cause,  and  bis  statement  to  other  par- 
ties that  "he  shot  me  just  because  he  could," 
was  inadmissible,  aa  being  a  mere  expression  of 
opinion. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  !g  454-^6 ;   Dec.  Mg.  «=>215(4).] 

14.  Homicide  ®=3214(1)  —  Dying  Declara- 
tions—Admissibility, 

The  declaration  of  the  deceased  that  he  wail 
shot  by  defendant  that  he  was  not  doing  any- 
thing when  shot,  that  he  did  not  know  that  de- 
fendant had  anything  against  him  and  that  he 
had  had  no  previous  trouble  with  him,  were  ad- 
missible, in  connection  with  his  dedarationa  con- 
ducing to  show  that  he  believed  bda  death  inevi- 
table and  near  at  hand. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  448 ;   Dec.  Dig.  «=»214(1).] 

15.  Homicide  ^=3203(2)  —  Dying  Deolaba- 
tions— Aduissibilitt  —  Sense  of  Impend- 
ing Death. 

The  law  does  not  require  as  a  condition  to 
the  competency  of  a  statement  aa  a  dying  dec- 
laration that  the  injured  party  shall  in  express 
words  declare  that  he  knows  he  is  about  to  die, 
or  that  he  shall  use  equivalent  language,  and, 
while  his  recognition  of  impending  dissolution 
may  be  shown  in  that  way,  the  law  does  not 
limit  it  to  that  way  alone. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  g  481;   Dec.  Dig.  <8=»2(»(2).] 

16.  Homicide  «=338(1)— Appeai^— Habjcless 
Ebeor— Dyino  Declarations. 

In  a  trial  for  willful  murder,  the  court's 
failure  to  exclude  the  single  expression  of  opin- 
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ion  contained  in  the  deceased's  Btatonents  to  hia 
wife  and  brother  was  not  prejudicial  to  defend- 
ant, in  view  of  the  competency  of  the  statements 
in  other  respects,  and  of  those  made  by  deceased 
in  the  presence  of  another  witness  in  which 
there  was  no  such  expression  of  opinion. 

[Ed.   Note. — For  other   cases,   see   Homicide, 
Cent.  Dig.  8  700 ;  Dec.  Dig.  «=>388a).] 
17.  Crzkikai.  Law  «a»1186(4)— AppkaI/— Kb- 

TKBaAI>— Statdtk. 
Tiie  Court  of  Appeals  will  not  reverse  a 
judgment  or  remand  the  case  for  a  new  trial 
except  as  authorized  by  Or.  Code  Prac.  I  S40, 
prohibiting  the  reversal  of  a  judgment  of  con- 
viction oiuess,  upon  consideration  of  the  whole 
case,  the  conrt  is  satisfied  that  the  defendant 
las  been  so  prejudiced  in  some  substantial  right 
as  to  have  been  deprived  of  a  fair  trial. 

[Eid.  Note.— For  other  cases,  see  Criminal 
liiw.  C«at.  Dig.  |§  8216,  isZlS;  Dec.  Dig.  «s9 
1186(4).] 

Appeal  from  Clrcnit  Court,  Hopkins 
County. 

B.  Frank  Oavanaugh  was  convicted  of  wUl- 
fnl  murder,  and  be  appeals.  Affirmed. 

Cox  &  Grayot,  of  Madlsonvllle,  for  appel- 
lant. M .  M.  Logan,  Atty.  Gen.,  and  O.  S.  Ho- 
gan,  Assf .  Atty.  Gen.,  for  tbe  Commonwealth. 

SBnrTLB,  J.  The  appellant,  B.  Prank  Oav- 
anaugh, was  tried  and  convicted  in  the  conrt 
below  under  an  indictment  charging  him 
with  tbe  crime  of  willful  murder,  committed 
by  footing  and  kllUng  Leonard  Orlffin 
Uarcb  30,  1916;  his  punishment  being  fixed 
by  the  verdict  of  the  jury  and  judgment  of 
the  court  at  conflnem^it  in  tbe  penitentiary 
for  life.  He  was  refused  a  new  trial  by  the 
drcnlt  court  and  has  appealed.  Six  grounds 
are  urged  in  tbe  brief  of  his  counsel  for  tbe 
reversal  of  the  Judgment:  (1)  The  evidence 
of  the  commonwealth  was  not  sufficient  to 
sustain  tbe  verdict;  (2)  error  In  the  Instruc- 
tions given  by  the  court;  (3)  error  of  tbe 
court  In  refusing  to  allow  appellant  to  tes- 
tify that  he  shot  deceased  to  protect  him- 
self from  great  bodily  barm  or  death;  (4) 
error  ot  the  court  in  refusing  to  allow  the 
general  moral  character  of  Humphrey  Hawk- 
ins, witness  for  the  commonwealth,  to  be 
impeached;  (5)  misconduct  of  the  common- 
wealth's attorney  in  argument  to  the  jury; 
(6)  error  of  the  court  in  admitting  in  evi- 
dence tbe  dying  declaration  of  the  deceased. 

[1 )  Response  to  the  first  complaint  requires 
consideration  of  the  evidence,  which  was,  In 
brief,  as  follows:  Tbe  appellant,  Joe  Collins, 
Charlie  Wallace,  and  the  deceased  all  met  at 
a  house  conducted  by  one  Boyd  Gates  In 
the  outskirts  of  SlaughtersviUe,  Hopkins 
county,  at  which  a  drink  known  as  "nutra 
malt"  was  sold.  The  parties  remained  there 
about  two  hours,  and  during  that  time  took 
several  drinks,  treats  being  given  by  appel- 
lant, Collins,  and  the  deceased.  The  wit- 
nesses, other  than  appellant  and  one  Will 
Beynolds,  Introduced  '  in  his  behalf,  testi- 
fied that  they  saw  nothing  unusual  in  the 
conduct  of  the  parties  while  In  Gates'  house, 


exc^t  that  th^  were  hllarlons  from  drink 
and  all  more  or  less  intoxicated.  It  is  true 
several  of  tbe  witnesses  testified  that  at  one 
time  wUle  they  were  in  Gates'  house  the 
deceased  attempted  to  step  in  tbe  rear  of  ap- 
pellant and  was  ordered  by  him  not  to  get 
behind  him,  to  which  deceased  replied,  "All 
right,"  and  walked  away.  Tbe  good  humor 
of  the  assembly  is  shown  by  tbe  fact  that 
Just  before  they  left  the  house  appellant  in- 
dulged in  a  song.  It  was,  however,  testified 
by  appellant  that  while  In  the  Gates  house 
Joe  Collins  bad  a  pistol  In  bis  hip  pocket, 
upon  which  he  placed  his  hand  and  ad- 
vanced toward  appellant  when  the  latter 
refused  to  promise  him  that  he  would  at- 
tend bis  (Collins')  trial  in  tbe  police  conrt 
the  next  day  to  answer  a  charge  of  drunken- 
ness for  which  he  had  been  arrested  the  pre- 
vious afternoon,  and  at  the  same  time  Wal- 
lace had  a  knife  in  his  hand  and  deceased 
a  knife  in  bis  pocket  which  appellant  claim- 
ed to  have  seen  him  open  and  place  there; 
that  tbe  three  persons  named  were  attempt- 
ing to  dose  in  on  him,  but  stepped  back  when 
he  ordered  than  to  do  so.  None  of  these 
belligerent  manlfestatlonB  mentioned  by  ap- 
pellant were  seen  by  the  other  witnesses 
except  Will  Reynolds,  who  testified  that  he 
saw  the  knife  In  the  hands  of  Wallace,  and 
that  Collins  had  one  hand  in  bis  pocket,  but 
that  as  they  wwe  advancing  toward  appel- 
lant be  said,  "I  am  nob  going  to  stand  any- 
thing like  that;  yon  fellows  will  have  to 
stand  back;"  that  they  did  stand  back  and 
appellant  thereupon  commenced  to  sing.  Ac- 
cording to  all  tbe  witnesses  the  parties  all 
went  out  of  the  house  and  returned  once  or 
twice  befbre  they  finally  took  their  depar* 
tare ;  that  at  the  end  of  two  hours  Gates  an- 
nounced he  would  have  to  close  the  boose 
and  go  home,  by  which  time  Collins,  Wallace, 
and  deceased  were  so  drunk  that  they  were 
barely  able  to  keep  their  feet  When  Gates 
announced  his  purpose  to  close,  all  the  per- 
sons present  left  the  house.  According  to 
appellant's  testimony,  when  he,  Wallace, 
Collins,  and  deceased  got  out  of  the  house 
they  attempted  to  get  around  blm  as  in  the 
house,  and  he  told  them  good  night  and 
walked  away,  and  was  followed  by  deceased 
and  Wallace,  whereupon  be  asked  them  what 
they  wanted,  to  which  they  made  no  answer, 
but  kept  coming  toward  him;  that  he  told 
them  to  stop,  and  Wallace  did  stop,  but  de- 
ceased kept  advancing  with  a  knife  In  his 
hand,  and  that  when  deceased  failed  to  stop 
after  being  told  by  him  to  do  so,  he  shot 
twice,  one  of  which  shots  struck  deceased  in 
the  stomach  and  perforated  his  bowels,  caus- 
ing his  death  the  following  day  in,  or  on  his 
way  to,  an  Evansvllle  hospital  to  submit  to 
a  surgical  operation  for  relief  from  his 
wound. 
The  foregoing  testimony  of  appellant  was. 
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however,  contradicted  by  tluit  of  Collins, 
Wallace,  Hawkins,  Crowley,  Pleasant,  and 
Whit  Aahby,  whose  testimony,  particularly 
that  of  Pleasant  and  Hawkins,  was  most 
damaging  to  appellant  Pleasant,  among  oth- 
er things,  testified  that  he  heard  some  curs- 
ing just  before  the  shooting  began;  that  ap- 
pellant was  cursing  deceased  and  he  heard 
him  say  to  deceased,  "God  damn  yon,  tell 
me  good  night";  that  deceased  did  tell  him 
good  night,  and  appellant  then  said  to  him, 
"I'll  tell  you  In  a  way,  God  damn  you,  youll 
never  forget,"  Immediately  after  which  the 
shots  were  fired,  seven  altogether,  after  five 
of  which  were  fired  Pleasant  heard  some 
one  that  he  took  to  be  Wallace  say,  "Now 
you  have  killed  him.  Now,  God  damn  you, 
kill  me,"  to  which  the  voice  that  he  took  to 
be  appellant's  replied,  "Just  as  you  say,  not 
as  I  give  a  damn,"  and  two  more  shots  were 
fired.  Shortly  after  the  shooting  appellant 
came  back  by  the  hotel  where  the  witness 
saw  him  as  he  passed.  Wallace,  who  was  at 
the  place  of  the  shooting,  corroborated  the 
testimony  of  Pleasant.  According  to  the  tes- 
timony of  Roy  Brown,  appellant,  shortly 
after  the  shooting,  made  of  him  the  inquiry: 
"Is  he  [meaning  the  deceased]  dead  yet?  All 
I  hate  about  It  Is  I  got  him  and  didn't  get 
the  other  [or  others}."  Luther  Whistler  tes- 
tified that  after  deceased  was  carried  to  the 
railroad  station  the  night  of  the  shooting, 
appellant  entered  the  station  about  20  min- 
utes later  and  inquired  of  him  what  he  knew 
about  the  shooting,  and  upon  being  told  that 
he  knew  nothing  appellant  said:  "I  shot 
Griffin.  I  don't  know  whether  I  killed  him 
or  not;  I  hope  I  did;  and  all  I  hate  about 

It,  I  didn't  get  the  other  son  of  a  b ." 

Whistler  said  to  hlm,  "I  wouldn't  talk  that 
way ;"  to  which  appellant  replied,  "I  want  to 
tell  you  that  two  sons  of  b— —  tried  to  p<A- 
aoa  me  with  whisky  and  carbolic  add,  and 
that  was  the  cause  of  this  here."  Appellant 
denied  making  these  statements  to  Brown 
and  Whistler,  and  also  testified  that  about  a 
month  before  the  shooting  of  deceased  the 
latter  called  him  to  one  side  and  asked  him 
If  he  would  like  to  have  a  drink  of  whisky, 
and  upon  receiving  an  atSrmatlve  answer 
pulled  from  his  pocket  a  bottle  which  ap- 
pellant, upon  putting  to  his  mouth  for  the 
purpose  of  taking  a  drink,  but  before  drink- 
ing therefrom,  discovered  contained  carbolic 
acid,  whereupon  he  threw  the  bottle  down 
and  left  deceased. 

Jesse  Brooks,  a  witness  Introduced  in  ap- 
pellant's behalf,  testified  that  In  the  after- 
noon and  shortly  before  the  killing  of  de- 
ceased, he  tried  to  borrow  from  him  a  gun, 
saying  he  wanted  to  get  that  fellow,  and  up- 
on being  asked  by  Brooks  what  fellow  he  was 
talking  about  replied,  "Cavanaugh."  It  does 
not  appear,  however,  from  the  testimony  of 
appellant  and  Brooks  or  that  of  any  other 
witness,  that  the  deceased,  Wallace,  or  Col- 
lins had  ever  had  a  difficulty  with  appellant 


1  or  manifested  any  ill  will  toward  him,  and 
no  explanation  was  given  by  appellant  as  to 
why  the  deceased  should  have  tried  to  kill 
him-  with  carbolic  add  or  have  borrowed  a 
pistol  with  which  to  take  his  life,  nor  was 
there  anything  in  the  testimony  of  Brooks 
conducing  to  show  any  cause  for  deceased's 
desire  to  obtain  the  pistol  with  which  to  kill 
him.  In  view  of  the  absence  of  a  showing 
of  a  motive  on  the  part  of  the  deceased  for 
injuring  or  taking  the  life  of  appellant,  and 
the  proof  of  the  friendly  terms  upon  which 
they  met  in  the  house  of  Gates  previous  to 
the  killing,  to  say  nothing  of  the  other  evi- 
dence conducing  to  show  the  agreeable  rela- 
tions of  the  parties,  at  all  times,  the  above 
testimony  of  appellant  and  Brooks  is  hardly 
consonant  with  reason.  Our  reading  of  the 
I  evidence  furnishes  us  no  reason  for  sustain- 
I  Ing  the  contention  of  appellant's  counsel  that 
'  it  does  not  support  the  verdict  of  the  jury. 
I  On  the  contrary,  we  think  it  amply  suffi- 
cient to  that  end,  even  without  the  testimony 
admitted  as  the  dying  declaration  of  the  de- 
ceased. 

[2]  Where,  In  a  criminal  case,  the  question 
of  the  guilt  of  the  defendant  depends  upon 
whether  the  witnesses  for  the  commonwealth 
or  those  for  the  defendant  are  to  be  believed, 
and  this  court  is  unable  to  say  that  the  ver- 
dict is  fiagrantly  against  the  evidence.  It  is 
its  Invariable  rule  not  to  interfere  with  the 
verdict  of  the  Jury.  Ohaney  v.  Common- 
wealth, 14»  Ey.  464,  149  S.  W.  923;  Black 
V.  Commonwealth,  154  Ky.  144,  156  S.  W. 
1043;  Slaughter  v.  Commonwealth,  152  Ky. 
128,  153  S.  W.  46;  Hendrickson  v.  Com- 
monwealth, 165  Ky.  665,  177  S.  W.  438. 

[3]  No  reason  is  apparent  for  sustaining 
appellant's  second  complaint,  whldi  questions 
the  correctness  of  the  instruction  of  the  court 
as  to  murder  and  voluntary  manslaughter. 
It  Is  the  contention  of  his  counsel,  first,  that 
It  was  prejudidal  to  appellant  fk>r  the  trial 
court  to  define  murder  and  voluntary  man- 
slau^ter  in  the  one  Instruction,  and,  second, 
that  the  instruction  did  no^  correctly  state 
the  law  with  respect  to  voljintary  manslaugh- 
ter. As  to  the  first  objection  It  Is  only  neces- 
sary to  say  that  the  practice  of  giving  the 
law  to  the  jury  on  the  subject  of  murder 
and  manslaughter  in  one  instruction  is  prop- 
er and  has  received  our  approval.  Ball  v. 
Commonwealth,  126  Ky.  601,  101  S.  W.  956, 
31  Ky.  Law  Rep.  1S8. 

[4]  The  second  objection  is  that  it  was  er- 
ror for  the  court  to  Instruct  the  jury  that  In 
order  to  constitute  the  crime  of  voluntary 
manslaughter  it  was  necessary  that  the  kill- 
ing should  have  been  done  in  sudden  affray 
or  in  sudden  heat  of  passion  and  upon  provo- 
cation ordinarily  calculated  to  ezdte  the 
passion  beyond  control ;  it  being  the  conten- 
tion of  his  counsel  that  this  part  of  the  in- 
struction should  have  been  worded  as  fd- 
lows:  "In  sudden  affray  or  in  sudden  heat 
of  passion  or  upon  provocation   ordinarily 

calculated  to  ezdte  the  passion  beyond  con- 
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trol" — the  argument  being  tbat  If  the  killing 
wiLB  done,  not  with  malice  aforetboogbt  nor 
In  the  appellant's  necessary  or  apparently 
necessary  seU-defenae,  but  nixm  provocation 
ordinarily  calculated  to  excite  the  passion 
beyond  control,  it  would  constitute  voluntary 
manslaughter,  though  not  done  in  sudden  af- 
fray or  In  sadden  heat  of  passion ;  and  there- 
fore the  failure  of  the  court  to  use  in  the  in- 
struction "or"  in  place  of  the  word  "and" 
before  the  words  "npon  provocation  ordlna- 
tUy  calculated  to  excite  the  passion  beyond 
control,*'  deprived  the  appellant  of  the  bene- 
fit of  one  of  three  grounds  upon  which  the 
Jaiy  might  have  found  him  guilty  of  volun- 
tary manslaughter.  The  fallacy  of  this  con- 
tention is,  we  think,  patent.  It  .Is  possible 
for  a  sudden  affray — which  is  a  difficulty  or 
flght  snddenly  resulting  from  the  mutual 
agreement  of  two  or  more  parties — ^to  occur 
without  provocation,  but  this  is  not  true  of  a 
killing  tn  sudden  heat  and  passion.  There- 
fore, in  defining  voluntary  manslaughter,  it 
is  necessary  to  say  that  the  killing  must 
have  occurred  without  previous  malice,  in  a 
sadden  affray,  or  in  the  sudden  heat  of  pas- 
sion; and  as  the  killing  could  not  be  done 
in  the  sudden  heat  of  passion  without  provo- 
cation, there  must  be  added  to  the  instruc- 
tion following  the  word  "passion"  the  words 
"and  Tipon  provocation  ordinarily  calculated 
to  excite  the  passion  beyond  control."  On  the 
other  hand,  a  killing  upon  provocation  ordi- 
narily calculated  to  excite  the  passion  be- 
yond CMitrol  would  not  make  the  killing  vol- 
antary  manslaughter  if  the  provocation  did 
not,  in  fact,  produce  the  sudden  heat  of  pas- 
sion, which  is  an  essential  ingredient  of  the 
offense.  If  there  is,  therefore,  nothing  said 
or  done  by  the  party  killed  that  would  constl- 
tnte  provocation  <»'dinarlly  calculated  to  ex- 
cite the  passion  of  the  party  doing  the  kill- 
ing beyond  control,  the  latter  would  be  with- 
out cause  to  claim  that  he  acted  in  sudden 
beat  of  passion.  So  to  constitute  voluntary 
manslaaghter  the  killing  must  be  done  either 
in  a  sndden  affriay  or  in  sndden  heat  of  pas- 
don  and  upon  provocation  ordinarily  calcu- 
lated to  excite  the  passion  beyond  control. 
In  Hobson,  etc.,  on  Instructions,  |  742,  a  form 
of  Instmctloa  Is  given  which  not  only  con- 
tains in  the  one  instruction  the  law  with  re- 
spect to  both  murder  and  voluntary  man- 
slaughter, but  in  stating  the  law  as  to  the 
latter  offense  uses  language  identical  with 
that  of  the  instruction  given  in  the  instant 
case. 

[t-H  .^pellant's  third  complaint  la  as  to 
the  trial  courf s  ruling  tn  refusing  to  permit 
the  appellant  to  answer  the  following  qnes- 
tioB:  "Did  you  shoot  Leonard  Qrlffln  In  your 
own  necessary  self-defense,  to  protect  your- 
self from  great  bodily  harm  or  death  at  his 
hands,  as  yon  believed?"  to  which,  according 
to  the  avowal  In  the  record,  he  would  have 
replied,  "Xes."  It  would  be  impoesible  to 
frame  a  qnefstion  more  leading  in  form  or 
sDggeatlTe  of  the  answer  desired  than  the 


oae  quoted,  and  because  of  its  leading  char- 
acter its  exclusion  by  the  court  was  proper. 
Its  exclusion  was  also  proper  because  the  an- 
swer It  would  have  elicited  from  appellant 
was  previously  given  by  him  in  better  and 
more  elaborate  form  in  response  to  a  ques- 
tion which  was  neither  leading  nor'  sugges- 
tive. That  question  was,  "What  made  you 
shoot?"  and  his  answer  to  it,  "I  shot  to  pro- 
tect myself;  I  believed  that  the  man  was 
coming  onto  me  with  a  knife  and.  was  going 
to  do  me  some  injury."  In  a  criminal  prose- 
cution it  la  permissible  for  the  defendant  to 
state,  if  such  be  his  defense,  that  the  killing 
of  the  deceased  was  in  defense  of  his  person 
or  to  protect  his  person  or  life,  but  such  tes- 
timony, like  all  other  testimony,  must  be 
brought  out  by  the  asking  of  a  competent 
question.  It  Is  manifest  from  what  has  been 
said  that  appellant's  third  complaint  is  whol- 
ly lacking  in  merit 

[1,9]  Appellant's  fourth  complaint,  relat- 
ing to  the  trial  court's  refusal  to  permit  the 
moral  character  of  the  witness  Humphrey 
Hawkins  to  be  Impeached,  must  be  sustain- 
ed. Section  597,  Civil  Code,  which  applies 
to  criminal  prosecutions  as  well  as  civil  ac- 
tions, allows  a  witness  to  be  impeached  by 
the  party  against  whom  he  testifies,  "by  con- 
tradictory evidence,  by  showing  that  he  has 
made  statements  lUfferent  from  his  present 
testlmonyi  or  by  evidence  that  his  general 
reputation  for  untruthfulness  or  Immorality 
renders  him  unworthy  of  belief;  but  not  by 
evidence  of  particular  wrongful  acts,  except 
that  it  may  be  shown  by  the  examination  of 
a  witness,  or  record  of  a  Judgment,  that  he 
has  been  convicted  of  felony."  It  will  be  ob- 
served that  one  of  tbe  methods  provided  by 
this  section  for  Impeaching  a  witness  is  to 
show  that  his  repntatiiHi  for  morality  Is  bad. 
This  makes  the  general  moral  Character  of 
the  witness  a  fair  subject  of  inquiry.  The  in- 
quiry may  be  confined  to  an  attack  upon  his 
reputation  for  untruthfulness,  or  it  may  be 
directed  alone  to  a  showing  that  his  moral 
character  is  bad.  So  the  jury  may  determine 
from  the  attack  on  either,  if  it  be  successful- 
ly made,  whether  the  witness  is  worthy  or  un- 
worthy of  belief.  Thurman  v.  Virgin,  18  B. 
Mon.  786;  Turner  v.  King,  98  Ky.  253,  82 
S.  W.  941,  83  S.  W.  405,  17  Ky.  Law  Rep. 
871 ;  Davis  v.  Commonwealth,  96  Ky.  19,  23 
S.  W.  585,  44  Am.  St  Rep.  201,  16  Ky.  Law 
Rep.  396. 

[10]  It  is  patent  therefore,  that  the  ex- 
clusion of  the  evidence  offered  to  Impeach 
the  character  of  the  witness  Hawkins  was 
error,  but  as  an  error,  to  authorize  a  reversal 
of  the  judgment  must  be  such  as  to  have 
prejudiced  a  substantial  right  of  the  defend- 
ant it  remains  to  be  determined  whether 
this  error  is  of  that  character,  and  this  de- 
termination must  be  arrived  at  from  a  con- 
sideration of  the  whole  case.  Section  840, 
Oriminal  Code  of  Practice. 

To  authorize  the  reversal  of  a  judgment  of 
conviction  for  felony  upon  the  ground  of  the 
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rejection  of  eTtdenoe  offered  on  tbe  part  of 
the  defendant.  It  is  not  sufficient  that  tbe 
rejected  evidence  be  shown  to  have  been 
merely  pertinent  or  relevant  or  technically 
adnllsslble.  It  mnst  also  be  impoftant  for 
the  defendant  in  view  of  the  whole  case  as 
presented.  Champ  v.  Commonwealth,  2  Mete. 
17,  74  Am.  Dec;  388.  In  view  of  the  fact  that 
several  witnesses,  other  than  Hawkins,  intro- 
duced for  the  commonwealth,  furbished  abun- 
dant evidence,  not  only  as  to  tbe  matters  tes- 
tified to  by  Hawkins,  but  also  as  to  other 
facts  which,  with  all  other  evidence  In  tbe 
case,  authorized  the  verdict  of  tbe  Jury,  with- 
out Hawkins'  testimony,  we  are  constrained 
to  hold  that  tbe  error  committed  by  the  court 
in  excluding  the  evidence  offered  to  impeach 
the  character  of  the  latter  could  not  have 
prejudiced  any  substantial  right  of  tbe  ap- 
pellant. 

[11, 12]  The  alleged  misconduct  of  the  com- 
monwealth's attorney  in  argument  to  the  ju- 
ry, presented  by  appellant's  fifth  complaint, 
consisted  of  the  following  statements  made 
by  that  officer: 

"That  he  was  the  commonwealth's  attorney 
and  had  tiie  sole  right  to  argue,  constme,  and 
interpret  tbe  instructions  of  the  court,  tbe  law 
of  the  case  to  the  jury:  and  that  the  attorneys 
for  the  defendant  bad  no  right  nor  business 
arguing  the  Instructions,  construing  the  instruc- 
tions or  interpreting  the  instructions." 

And  again: 

"That  even  if  the  killing  was  done  in  sudden 
heat  and  passion  and  in  sudden  affray,  still 
there  would  have  to  be  circumstances  ordinarily 
calculated  to  arouse  passion  beyond  control,  be- 
fore the  killing  could  be  voluntary  manslaugh- 
ter." 

As  to  the  first  of  ttiese  statements  it  is 
sufficient  to  say  that  though  it  was  highly 
Improper,  as  the  complaint  thereof  was  not 
embraced  in  the  motion  and  grounds  for  a 
new  trial,  we  are  without  authority  to  con- 
sider or  pass  upon  the  objection  now  made 
to  it  As  the  second  statement  of  the  com- 
monwealth's attorney,  though  complained  of 
in  the  motion  and  grounds  for  a  new  trial, 
constitutes  a  substantially  correct  statement 
of  the  law  and  conforms  to  what  we  have 
already  said  in  approval  of  tbe  Instruction 
defining  voluntary  manslaughter  and  advis- 
ing the  jury  in  that  state  of  case  they  would 
be  authorized  to  find  appellant  guilty  of  that 
crime,  it  is  hardly  necessary  to  add  that  tbe 
refusal  of  tbe  court  to  exclude  tbe  statement 
from  the  Jury  and  admonish  them  not  to 
consider  it,  was  not  error. 

[13, 14]  The  appellant's  sixth  and  final  com- 
plaint involves  a  more  serious  question,  viz.: 
Were  the  statements  of  the  deceased,  made 
after  be  was  shot,  admitted  by  the  trial 
court  as  dying  declarations,  competent  as 
such?  Dr.  Tanner,  his  attending  physician, 
upon  examining  bis  wonnd,  told  bim  that 
there  was  but  one  chance  for  bim  to  live, 
which  chance  could  only  be  afforded  by  an 
immediate  surgical  operation,  which  might 
or  might  not  save  bis  life.     To  bis  wife, 


when  asked  with  reference  to  bis  going  to 
Evansville  for  tbe  surgical  operation,  if  be 
wanted  a  cot,  be  said,  "No,  be  wanted  to 
ride  tbe  cushions  [meaning  tbe  car  seat]  be- 
canse  he  would  have  to  ride  back  in  tbe  bag- 
gage car."  He  then  said  to  her  that  "be 
would  never  get  well;  that  be  would  not  or 
could  not  live."  When  asked  by  her  wbo 
shot  bim,  be  said,  "I^nk  Cavanaugb."  She 
then  asked  bim  what  be  was  doing  and  why- 
appellant  shot  him,  to  which  be  replied  "He 
wasn't  doing  anything;  be  shot  me  just  be- 
cause be  could."  To  Tom  Drake  he  said, 
"He  didn't  know  that  Cavanaugb  bad  any- 
thing against  him."  To  John  Oriffin,  bis 
brother,  be  said,  when  asked  why  Cavanaugb 
shot  bim  and  whether  he  bad  had  any  pre- 
vious trouble  with  him,  "I  did  not  know 
cavanaugb  bad  anything  In  tbe  world 
against  me  last  night  or  any  other  time ;  be 
shot  me  Just  because  be  could."  To  Frank 
McEwen  be  said  he  was  going  to  die,  and 
when  asked  by  the  latter  if  be  bad  better 
not  have  a  cot  for  tbe  trip  to  Evansville  be 
said,  "No,  I  win  ride  in  a  baggage  car  com- 
ing back;"  also  that  "be  was  shot  without 
cause  and  was  not  doing  anything  to  Cava- 
naugb." That  part  of  tbe  deceased's  state- 
ment to  McEwen  to  tbe  effect  that  be  was 
shot  without  cause,  testified  to  by  McEwen, 
was  excluded  from  tbe  consideration  of  tbe 
jury  by  the  court,  presumably  upon  the 
ground  that  it  was  a  mere  expression  of  the 
deceased's  opinion  and  therefore  incompe- 
tent. Dr.  Tanner,  after  testlfjrlng  for  the 
commonwealth,  was  recalled  by  appellant, 
and  in  response  to  the  interrogation  of  hla 
counsel  said: 

"Mr.  Combs  asked  bim  [deceased]  if  be  had 
any  trouble  with  Cavanangh  previous  to  that 
night,  and  he  said  he  had  not  'Well,'  he  said, 
'why  did  Frank  shoot  you?'  and  he  said,  'I  do 
not  know;  I  do  not  reckon  he  aimed  to;  yes, 
I  guess  he  did,  too.'  Remarked,  'Why  did  he 
shoot  you?'  and  he  said,  'I  do  not  know.'  " 

Nearly  all  tbe  witnesses  were  asked 
whether  in  any  of  the  statements  made  to 
them  by  deceased  there  was  any  expression 
of  belief  or  opinion  from  bim  that  be  woald 
recover  from  bis  wound,  and  from  each  came 
tbe  same  answer,  that  no  expression  of  opln- 
i<m  or  intimation  to  that  effect  was  given  by 
tbe  deceased,  and  that  to  practically  all  of 
them  he  expressed  bla  belief  that  be  would 
die. 

[IS]  We  tlilnk  so  much  of  tbe  deceased's 
statements  as  amounted  to  a  mere  expression 
of  opinion  that  he  was  shot  withont  cause, 
made  to  McEwen,  was  properly  excluded  by 
the  court,  and  for  the  same  reason  that  part 
of  tbe  statements  made  by  him  to  bis  wife, 
Aimie  Griffin,  and  to  bis  brother,  John  Grif- 
fin, to  tbe  effect  that  "be  shot  me  Jnst  be- 
cause be  could,"  should  also  have  been  ex- 
cluded as  a  mere  expression  of  opinion  and 
tantamount  to  the  statement,  "He  shot  me 
for  nothing,"  which,  in  Allen  v.  Common- 
wealth, 168  Ey.  325,  m  a  W.  VIQ.  was  held 
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Incompetent  because  a  mere  expression  of 
opinion.  But  the  numerous  other  declara- 
tions of  deceased,  to  the  effect  that  he  was 
shot  by  appellant,  that  he  was  not  doing 
anything  when  shot,  that  he  did  not  know 
the  appellant  had  anything  against  him,  that 
he  had  had  no  previous  trouble  wltji  him, 
and  the  like,  were  all  competent  and  prop- 
erly admitted,  as  were  his  further  declara- 
tions conducing  to  show  that  he  believed  his 
death  Inevitable  and  near  at  hand.  .As  said 
in  Allen  t.  Commonwealth,  supra,  quoting 
Kith  approval  from  Peo^es  v.  Common- 
wealth, 87  Ky.  487,  9  8.  W.  B09,  810: 

"The  law  does  not  require  as  a  condition  to 
tiie  competency  of  the  statement  as  a  dying  dec- 
laration, that  the  ininred  party  shall,  in  express 
▼ords,  declare  that  he  knows  he  Is  about  to  die, 
or  that  he  shall  make  use  of  equivalent  lan- 
gnage.  His  recognition  of  impending  dissolu- 
tion may  be  shown  in  this  way,  but  the  law  does 
not  limit  it  to  this  mode  alone."  Bversole  v. 
Commonwealth,  157  Ky.  478,  163  S.  W.  496; 
McHargess  v.  Commonwealth,  23  S.  W.  840,  16 
Ky.  Iaw  Bep.  323;  Pennington  v.  Common- 
wealth, 68  S.  W.  4S1,  24  Ky.  Law  Rep.  321; 
Jones  v.  Commonwealth,  46  S.  W.  217,  20  Ky. 
Law  Hep.  355:  Terrell  v.  Commonwealth,  13 
Bosh,  246;   1  Greenleaf,  |  158. 

[II]  In  our  opinion  the  failure  of  the  eonrt 
to  exclude  from  the  Jury  the  single  expres- 
sion of  opinion  contained  in  the  statements 
to  his  wife  and  bis  brother,  John  6ri£Sn,  was 
not  prejudicial  to  appellant,  in  view  of  the 
competency  of  the  statements  in  other  le- 
q>ects  and  of  those  made  by  the  deceased  In 
the  presence  of  Dr.  Tanner,  in  which  there 
was  no  such  expression  of  opinion.  Oar  con- 
clasi(m  that  the  admission  of  the  evidence 
proving  the  expressions  of  opinion  made  by 
deceased  was  not  prejudicial  to  appellant  Is 
fortified  by  the  farther  oonclnsion  at  which 
we  have  arrived,  that  the  evidence,  other 
than  that  of  the  declarations  of  deceased, 
appearing  In  the  record,  authorized  the  ver- 
dict 

[17]  Under  section  840,  Criminal  Code, 
the  reversal  of  a  judgment  of  conviction  is 
not  permissible  unless  upon  consideration  ot 
the  whole  case  the  Court  of  Appeals  is  sat- 
isfled  that  the  defendant  has  been  so  preju- 
diced in  some  substantial  right  as  to  have 
been  deprived  of  a  fair  trial.  So  it  is  a  well- 
settled  rule  of  this  court,  repeatedly  an- 
nonnced  in  its  opinions,  that  it  will  not  re- 
verse a  judgment  or  remand  the  case  for  a 
new  trial  exo^t  in  the  manner  and  on  the 
grounds  anfborlzed  by  the  section  of  the 
Code,  supra.  Overstreet  v.  Commonwealth, 
147  Ky.  471.  144  S.  W.  751;  Parrish  v.  Com- 
monwealth, 136  Ky.  77,  128  S.  W.  330;  Hen- 
son  V.  Commonwealth,  139  Ky.  173,  120  S. 
W.  666;  Middleton  v.  Commonwealth,  136 
Ky.  354,  124  S.  W.  365;  Oldham  v.  Common- 
wealth. 136  Ky.  789,  125  S.  W.  242;  Renaker 
f.  Commonwealth,  172  Ky.  714,  189  S.  W. 
928. 

Applying  that  rule  to  the  case  here  pre- 
sented, it  is  onr  .opinion  that  the  record 


shows  no  error  committed  by  the  trial  coort 
as  will  compel  a  reversal  of  the  Judgment; 
hence  it  is  affirmed. 


KE3NTUCKY  TRACTION  &  TERMINAL  CO. 

V.  GRIMES. 
(Court  <a  Appeals  of  Kentucky.    Dec.  15,  1916.) 

Afpeai.   aso   Ebbob   «=>861(5),    616— Fiuira 

"Reoobd"— NECXBsriT    or   Complktk   Reo- 

OBD— Ukabino  or  Motion. 
Under  Court  of  Appeals  rule  20  (169  S. 
W.  vii),  requiring  appellant  to  file  his  record 
in  the  clerk's  office  accompanied  by  a  motion 
for  appeal,  it  la  not  necessary  to  file  the  entire 
record,  but  only  the  part  appellant  considers 
necessary  for  the  purpose  of  the  appeal,  and 
therefore  objections  to  granting  an  appeal  be- 
cause only  the  judgment  was  filed  will  be  over- 
ruled, and  appellant  allowed  to  proceed  on  only 
so  much  of  the  record,  if  he  elects  to  do  so. 
For  the  purpose  of  s\ich  motion,  the  judgment 
will  be  treated  as  the  "record,"  and  the  motion 
for  appeal  may  be  determined  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1955-1958,  2332-3340; 
Dee.  Dig.  «=»361(5),  616. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Record.] 

Action  by  Mary  Grimes  against  the  Ken- 
tucky Traction  &  Terminal  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  moves 
for  an  appeaL  Objections  of  plaintiff  to 
granting  the  appeal  overruled. 

Guy  H.  Brlggs,  of  Frankfort,  and  Wallace 
Mnir,  of  Lexington,  for  appellant.  J.  P. 
Hobson  ft  Son  and  J.  H.  Polsgrove,  all  of 
Frankfort,  for  appellee. 

MILLER,  C.  3.  Appellee  recovered  a  Judg- 
ment for  $450,  against  appellant  on  Septem- 
ber, 15,  1916. 

On  December  12,  1916,  appellant  filled  a  cer- 
tified copy  of  the  judgment  in  the  office  of 
the  deik  of  this  court,  accompanied  by  a 
written  motion  asking  Oils  court  to  grant 
It  appeal,  as  is  required  by  rule  20  o£  the 
court  (169  S.  W.  vii). 

Appellee  objects  to  the  motion  for  an  ap- 
peal upon  the  ground  that  appellant  has  not 
complied  with  rule  20  by  filing  the  record 
for  the  appeal,  but  has  only  filed  a  copy  of 
the  judgment. 

While  it  is  true  the  rule  requires  appellant 
to  "file  his  record  in  the  clerk's  office  of  this 
court  in  the  time  and  manner  now  provided 
by  law,"  and  there  must  accompany  the  rec- 
ord a  written  motion  of  the  appellant  asking 
the  court  to  grant  an  appeal,  this  does  not 
mean  that  appellant  must  file  the  entire  rec- 
ord. '  He  may,  as  in  other  appeals,  proceed 
upon  such  portions  of  record  as  he  may  think 
necessary  for  the  purposes  of  the  appeal,  tak- 
ing the  risk  of  trying  his  appeal  upon  an 
Incomplete  record. 

Good  practice  would  require  the  appellant 
to  ask  this  court,  upon  grounds  shown,  to 
extend  his  time  for  completing  the  record,  as 
in  other  appeals;  but  if  appellant  is  willing 
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to  proceed  differently,  he  may  do  so,  takixtg 
the  chances  which  ordinarily  attend  appeals 
upon  an  Incomplete  record.  But,  for  the 
purpose  of  complying  with  rale  20,  the  judg- 
ment win  be  treated  as  the  "record,"  which 
la  necessary  as  a  basis  for  the  motion  for 
an  anpeaL 

The  motion  for  the  appeal  will  be  passed 
upon  when  the  case  la  considered  upon  its 
merits.  Oman-Bowling  Oreen  Stone  Co.  v. 
L.  &  N.  B.  Co.,  16S  Ky.  832,  185  S.  W.  118. 

Objections  overruled. 


TENNIS  COAL  CO.  ▼.  SACKBTT. 
(Court  of  Appeals  of  Kentucky.    Dec.  16, 1916.) 

1.  TBIAI.    «=»ie8    —    DiBECTXD     Vebdiot    — 

Gbounds. 
The  giving  of  a  peremptory  instruction 
where  an  issue  is  made  upon  the  pleadings  is 
always  predicated  upon  the  fact  that  all  the 
evidence  tends  to  support  the  contention  of  the 
party  in  whose  favor  the  verdict  is  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  341.  37&-380;   Dec.  Dig.  «=>168.] 

2.  Public  Lands  «=»151(7)  —  Kenttjokt  — 
Patent— Priobitt. 

The  senior  grant  vests  the  legal  tide  in  the 
holder  and  is  always  the  paramount  title,  un- 
less it  has  been  lost  by  the  adverse  possession 
of  another  or  he  has  renounced  his  title;  and 
the  law  vests  the  possession  of  land  in  the  para- 
mount title  holder,  and  a  senior  grantee  is  by 
operation  of  law  in  the  constructive  possession 
of  the  land,  where  it  is  not  in  the  actual  pos- 
session of  another. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  {  433;  Dec.  Dig.  «=»151(7).] 

3.  Advbbse  Possession  4=7l4— Rbquisiteb— 
AcTDAL  Possession. 

A  possession,  which  if  continued  for  the 
statutory  period  of  15  years  will  ripen  into  title, 
must  in  the  first  instance  be  an  actual  pos- 
session. 

\Ed.  Note.— For  other  cases,  see  Adverse  Pos< 
session.  Cent.  Dig.  {{  77-81;   Dec.  Dig.  «=>14.] 

4.  Advebse  Possession  *=»15— Actual  Pos- 
session— Intent — Bounoabiks. 

Before  one  can  acquire  an  actual  possession 
to  land  to  which  be  has  no  title  and  to  which 
he  has  only  a  color  of  title,  he  must  enter  upon 
the  land  with  the  intention  of  holding;  It,  and, 
if  without  color  of  title,  must  claim  it  to  well 
marked  and  defined  boundaries. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  ®=3l5.] 

5.  Advkbse   Possession   ^=»96  —  Colob  or 
Title— Possession— BoTJNDABT. 

One  entering  under  a  deed,  patent,  or  other 
written  instrument  evidencing  title,  with  thft 
intention  of  possessing  the  land  to  the  extent 
of  the  boundaries  described  in  his  deed,  etc., 
is  in  the  actual  possession  to  the  extent  of  his 
boundaries,  or  to  the  extent  his  boundary  is  not 
in  the  actual  possession  of  another,  or  unless 
the  boundary  described  in  his  color  of  title  em- 
braces a  lap  upon  a  senior  grant,  in  which  in- 
stance he  will  not  be  in  the  actual  possession  of 
the  part  embraced  in  the  conflict  nnless  he  ac- 
tually enters  thereon. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  633-636;  Dec.  Dig.  e=> 
96.] 


6.  Advebse  PossKSsioif  4s»16(l)— Bzquisitbs 
— Impeovement. 

The  adverse  possession  necessary  to  create 
title  does  not  consist  of  mental  intentions,  bat 
must  be  based  on  the  existence  of  physical  facts, 
such  as  making  an  improvement  upon  the  land 
or  the  doing  of  other  acts  upon  it  which  openly 
evince  a  purpose  to  hold  dominion  over  it  in 
hostility  to  the  title  of  the  real  owner,  and  sudi 
as  will  give  notice  of  such  hostile  intent,  which 
adverse  nolding  must  continue  for  the  statutory 
period  of  15  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |!  82,  83,  88;  Dec.  Dig.  «=> 
16(1).] 

7.  Advebse  Possession  <&=»114(1)— Patented 

LANI>— SurFXCIXNCY  OF  EVIDENCE. 

In  a  suit  to  establish  ownership  of  various 
tracts  of  land  conveyed  to  plaintiff  by  the  devi- 
sees under  the  will  of  the  original  patentee,  and 
to  the  coal  and  minerals  thereunder,  evidence 
held  insufficient  to  show  adverse  possession  in 
the  vendors  of  defendant  coal  company. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  682,  683;  Dec.  Dicr.  «=> 
114(1).] 

8.  Public  Lands  €=151(7)  —  Patent  —  Ex- 
cluded Lands — Sufficiency  of  Evidence. 

In  such  suit,  evidence  keld  to  show  that 
such  tracts  were  not  embraced  in  any  of  the 
exceptions  in  the  patent  to  the  original  patentee 
or  in  plaintiff's  deed  from  the  devisees  under 
bis  wiU. 

(Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  433;    Dec.  Dig-  <8=»151(7).l 

9.  Public  Lands  «=»151(7)—Pateni>— Action 

— BUBDEN  OF  Pboof. 
Where  plaintiff,  in  a  suit  to  establish  own- 
ership of  various  tracts  of  land  and  to  the  coal 
and  minerals  thereunder,  had  substantially 
shown  that  the  lands  sued  for  were  within  his 
grant  and  not  included  in  any  prior  grants  or 
exclusions,  the  burden  shifted  to  the  defendant 
to  show  that  the  lands  were  included  in  an 
exclusion  or  prior  grant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  {  433;    Dec.  Dig.  i&=»151(7).] 

10.  Evidence  ^=3572— Opinion  of  Subvetob 
•  —Weight. 

On  the  issue  whether  a  part  of  a  tract  was 
embraced  in  a  patent  prior  to  that  under  which 
the  plaintiff  claimed,  the  statement^  of  one  of 
the  surveyors  that  it  was  bis  opinion  that  it 
was  so  embraced,  but  that  he  had  not  made  any 
survey  of  the  other  patent  and  knew  nothing 
of  its  lines,  except  that  some  one  bad  informed 
him  of  the  location  of  one  of  the  comers,  did 
not  constitute  any  evidence  as  to  where  the  lines 
of  the  patent,  made  60  years  previously,  would 
be  marked  when  surveyed,  and  hence  was  insuffi- 
cient to  require  a  submission  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent  Dig.  H  2395-2398;   Dec.  Dig.  <^=572.] 

11.  Public  Lands  «=3»151(7)  —  Patent  —  Ex- 
tent—Sufficiency OF  Evidence. 

In  a  suit  to  establish  ownership  to  a  tract 
of  land  claimed  to  be  embraced  in  a  patent  and 
to  have  been  conveyed  to  plaintiff  by  the  devisees 
under  the  patentee's  will,  evidence  heid  to  sus- 
tain the  jury's  finding  in  favor  of  the  plaintiff 
as  to  certain  tracts. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  {  433;    Dec.  Dig.  «=>151(7).l 

12.  Pbopebty  ®=>10  —  CoNSTBUOnvK  Posses- 
sion. 

One  having  no  actual  possession  of  the  land 
embraced  within  his  deed,  by  a  fiction  of  law, 
is  in  the  constructive  possession  of  all  the  land 
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embraced  therein  vbicb  fa  not  In  the  actual  poa- 
wssum  of  another. 

[Ed.  Not«b — For   ottier   caaea,   aee   Property, 
Dec.  Dig.  «s>10.] 

13.  ADvaBSE  P088ES610N  ®=3l4  —  ConsTKuo- 
nvE  Possession— DivKSTiTUBE. 

Parties  having  constructive  possession  of 
lands  embraced  within  certain  patents  could 
not  be  divested  of  sucb  possession,  except  by  an 
actual  ^Kissession  in  fact,  or  by  such  acts  as 
vested  in  another  an  actual  possession  by  con- 
struction. 

[Sd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g§  77-81;   Dec.  Dig.  «=3l4.] 

14.  AOVEBSB  POS8ES8IOR  ®=»66(1)  —  TiTLB  — 

ConTionoos  Tkacts— Intent. 
One  having  the  title  to  land  and  the  actual 
possession  thereof,  and  who  acquires  the  title 
to  contiguous  tracts  with  the  intention  of  hold- 
ing possession  to  the  extent  of  the  boundaries 
of  aU  the  tracts,  is  in  the  actual  possession  of 
all,  as,  having  already  the  constructive  posses- 
eion  by  reason  of  his  title,  the  law  waives  the 
necessity  of  an  entry  upon  each  of  the  newly 
acquired  tracts,  and  the  actual  possession  of  the 
tract  contiguous  to  them  is  extended  over  all 
of  them  by  operation  of  law. 

pSd.  Note. — For  other  cases,  aee  Adverse  Po«. 
session.  Cent  Dig.  {{  371-377;   Dec  Dig.  «=» 

15.  Adverse  PossEsaion  ^=968  —  Oo]X>B  or 

TTTLB— EXTENl:. 

One  without  c<dor  of  title  may  create  an 
actual  possession  in  himself,  by  construction, 
to  parts  of  a  tract  of  land,  by  entering  thereon 
^d  using  and  occupying  a  part  and  cl&iming  it 
to  a  well  marked  and  defined  boundary,  which 
either  already  exists  or  which  he  places  there, 
and  he  is  then  in  actual  possession  of  the  part 
vhich.  he  incloses  and  uses,  and  in  actual  pos- 
session by  construction  to  the  extent  of  his 
boundary.^  unless  the  land  is  in  the  actaal  or 
constructive  possession  of  another,  in  which 
case  his  actual  possession  only  extends  to  his 
iiidoeuree. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {{  387-393;  Dec.  Dig.  <&=» 
68.] 

16.  AsvzBSE  Possession  «=>100(1)— Colob  or 
Title— Extent— Intent. 

One  having  color  of  title  may  have  an  actual 
possession,  by  construction,  to  parts  of  a  tract 
by  entering  thereon  with  the  intention  to  take 
and  hold  possession  to  the  extent  of  the  bound- 
aries of  his  deed,  etc.,  and  is  then  in  actual 
pot^ession  of  the  part  which  he  occupies  and  in 
actual  possession,  by  construction,  of  the  remain-, 
der,  when  not  in  the  possession  of  another. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  517,  553;  Dec.  Dig.  «=» 
100(1).] 

17.  Adverse  Possession  ^=>14  —  CoNSTBtrc- 
nvE  PoasEssioN — Color  of  Title. 

Without  actual  possession  of  some  part  of 
a  tract  of  land,  there  can  be  no  constructive 
possession  of  any  part  by  one  without  title  or 
one  having  a  mere  color  of  title  under  a  deed, 
patent,  etc.,  which  makes  an  inferior  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §8  77-81;  Dec  Dig.  .^=914.] 

18.  Adverse    Fossbssion    «=>103— Patents— 

PbIORITIES— CONSTBTJCTIVK  POSSESSION. 

Where  a  junior  grant  lat>8  upon  a  senior 
pant,  and  although  the  senior  patentee  has 
never  entered  upon  any  part  of  his  patent,  and 
iuw  only  the  constructive  possession  of  it,  which 
the  law  vests  in  him,  and  the  Junior  patentee 
enters  upon  his  grant,  but  without  the  lap, 
with  the  intention  of  holding  to  the  extent  of 
his  boundaries,   he  is  not  in  the  possession  of 


the  lap  eitiier  actaally  or  eonstrtfctlTely,  be- 
cause nis  possession  of  it  would  only  be  con- 
structive and  would  not  displace  the  senior 
patentee's  constructive  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gj  590-594;    Dec.  Dig.  «=s> 

19.  Adtebsb  Possbssion  «=3l03  —  Color  ov 
TiTLB  —  AorvAL  Possession.—  Conwou- 

ODB    TBAOTS. 

One  owning  and  residing  upon  a  tract  who 
acquires  an'  inferior  title  to  an  adjoining  tract, 
in  which  another  has  a  constructive  possession, 
does  not  acquire  an  actual  possession  of  the 
tract  to  whidi  he  holds  a  color  of  title,  and  be- 
fore he  obtains  adverse  possession  of  it  he  must 
enter  and  take  physical  possession  of  it 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  690-^94;  Dec  Dig.  «s> 
103.] 

ao.  Adtebsb  Possession  4s»101— Title— Ao- 
tdal  Possession.  • 

Where  a  grantee  enters  land  to  a  part  of 
which  the  vendor's  title  was  valid  and  to  a 
part  of  which  it  was  invalid  and  covered  by  an- 
other's valid  title  and  occupies  the  part  to  which 
he  has  a  good  title,  be  does  not  nave  adverse 
possession  of  the  part  to  which  he  has  not  a 
good  title,  unless  lie  actually  enters  and  sub- 
jects it  to  such  use  as  will  be  notice  to  the 
true  owner;  though  a  different  rule  appUea 
where  his  title  to  all  the  land  embraced  in  the 
deed  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  }(  575-589;  Dec.  Dig.  «=> 
101.] 

21.  Adverse  Possession  «=9l6(l)  —  Chabac- 
TEB  of  Possession. 

Adverse  possession  must  be  based  upon  some 
physical  acts  done  upon  the  land  which  will 
give  the  true  owner  notice  that  another  is  in 
possession  of  his  land,  and  the  acts  necessarUy 
must  be  such  as  to  enable  the  owner  to  main- 
tain an  action  of  ejectment  or  trespass  against 
the  intruder. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §|  82,  88,  87,  88;  Dec  Dig. 
«S=»16(1).] 

22.  Public  Imnds  «=>151(7)— Patent— Own- 
ership. 

Plaintiff  claiming  title  under  a  patent  should 
have  recovered  a  tract  not  embraced  by  any 
other  patent,  unless  defendant  had  title  by  ad- 
verse possession,  or  it  was  in  the  adverse  pos- 
session of  defendant's  vendors  when  the  deed 
to  plaintiff  from  the  patentee's  devisees  was 
executed. 

[Ed.  Note.— For  other  cases,  see  Public  IiandB, 
Cent  Dig.  {  433;   Dec.  Dig.  <S=>151(7).] 

23.  Adverse  Possession  ®=>115(1)  —  Chau- 
pebty  and  Maintenance  «=97(7) — Sale  of 
Land  Held  Adversely— Acts  of  Posses- 
sion— Question  fob  Jubt. 

In  a  suit  to  establish  the  ownership  of  a 
tract  of  land  embraced  in  a  patent  imder  which 
plaintiff  claimed,  held,  that  the  questions  of  the 
adverse  possession  of  the  defendant's  vendors, 
and  of  champerty,  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  691,  701;  Dec.  Dig.  «=» 
115(1);  Champerty  and  Maintenance,  Dec.  Dig. 
<S=»7(7).] 

24.  Lis  Pendens  «=»13— Statutes  —  Appu- 
oatcon-^Fedebai,  Coubts. 

Ky.  St  i  2358a,  providing  that  no  action 
in  which  the  title  or  possession  of  realty  is  in- 
volved, nor  any  order  or  judgment  therein,  or 
sale  thereunder,  shall  affect  the  right  or  title 
of  any  subsequent  purchaser  for  value  and 
without   notice   thereof,   except  from  the   time 
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there  ahaU  be  filed  in  the  office  of  the  derk  of 
the  county  court  in  vrhiA  the  realty  lies  a 
memorandum  statins  the  style  and  number  of 
the  action,  the  court  in  which  it  is  pending,  the 
name  of  the  person  whose  interest  is  involved, 
and  a  description  of  the  realty,  must  be  followed 
in  order  that  the  action,  sale,  or  judgment  may 
affect  the  title  or  interest  of  a  subsequent  pur- 
chaser, etc.,  of  realty  situated  in  the  state  in- 
volved in  a  auit  in  the  federal  court. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  {  23;    Dec.  Dig.  «=>13.1 

25.  Lib  Pendens  9=>4  —  Constrdction   op 

BtATTJTB— OWNBBSHIP. 

Such  statute  does  not  apply  to  a  case  where 
a  person  sells,  leases,  or  incumbers  realty  not 
his  own  and  which  he  never  had  owned. 

[Ed.  Note.— For  other  cases,  see  Las  Pendens, 
Cent.  Dig.  §§  9-11;    Dec.  Dig.  «=34.] 

26.  Mines  and  Minerals  €=»49  —  Advebsb 
Possession— GoHTiNCiTy—MiNEBAXi   Ihteb- 

ESTS— St^TDTK. 

Under  Ky.  St  |  2366a,  providing  that, 
whenever  the  mineral  rights  appurtenant  to  land 
shall  psss  from  a  claimant  in  possession  of  the 
surface,  the  continuity  of  the  possession  of 
such  mineral  rights  shall  not  be  broken,  a  ven- 
dor in  possession  of  surface  when  he  sold  the 
minerals,  by  thereafter  remaining  in  possession 
for  the  statutory  i>eriod,  gave  the  purchaser 
of  the  minerals  a  valid  title;  bat  if,  before  the 
statutory  period  expired,  the  vendor  abandoned 
the  possession  or  was  evicted  by  paramount 
title,   the  title  of  the  purchaser  failed. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  135;    Dec.  Dig.  «=»49.] 

27.  Mines  and  Minerals  «=»40  —  Adtsbse 
Possession  —  Bbiiak  in  Contihuitt  —  Ef- 
ISCT— Statuib. 

Under  such  statnte,  a  judgment  in  a  suit 
to  quiet  title  in  the  federal  court  putting  the 
title  to  and  ownership  of  land  in  issue  between 
plaintifTs  vendors  and  the  claimants  of  the  sur- 
face under  whom  defendants  herein  claim  min- 
eral rights  by  a  purchase  pending  that  suit 
conclusive  between  the  parties,  and  determining 
that  the  claimants  of  the  surface  were  not  the 
owners,  and  forbidding  them  to  daim  ownership, 
and  enjoining  them  from  using  or  trespassing 
upon  the  land,  concluded  their  right  to  hold  ad- 
versely, and  was  a  break  in  the  continuity,  con- 
clusive against  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  1S6;  Dec.  Dig.  «=»49.] 

28.  Chamferty  and  Maintenance  ^=»7(2) — 
Adverse  Possession— Conveyance. 

Daring  the  15  years  necessary  to  hold  land 
in  order  to  create  a  title  by  adverse  possession, 
after  an  adverse  judgment,  altliough  possession 
might  be  sufficient  under  the  statute  of  limita- 
tions, one  estopped  by  the  judgment  to  deny  the 
title  of  the  owner  had  no  such  adverse  iiosses- 
sion  as  would  make  a  sale  and  conveyance  by 
the  owner  void  as  against  the  champerty  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  {§  66-S3;  Dea 
Dig.  «=5»7(2).] 

Appeal  from  Circuit  Oonit,  Harlan  County. 

Suit  by  F.  M.  Sackett  against  the  Tennis 
Goal  Company,  with  counterclaim  by  defend- 
ant. Judgment  for  plaintiff  In  part,  and  for 
defendant  In  part,  motions  for  new  trial  de- 
nied, and  defendant  appeals,  and  plaintiff 
takes  a  cross-appeaL  Affirmed  upon  the  or- 
iginal appeal,  and  reversed  in  part  upon  the 
cross-appeal,  and  otherwise  affirmed,  and 
cause  remanded  with  directions. 


Ball^  P.  Wootton  and  Jesse  Morgan,  both 
of  Hazard,  Jas.  H.  Jeffries,  of  Pineville, 
Hager  &  Stewart,  of  Ashland,  and  Neal  A 
Strickllng,  of  Huntington,  W.  Va.,  for  appel- 
lant Oleon  K.  Calvert,  of  Hyden,  tat  appel- 
lee. 

HUBT,  J.  Based  upon  surveys  made  on 
the  24tb,  26th,  26tb,  27th,  28th,  and  30th 
days  of  Jnne,  and  1st  2d,  3d,  and  4tb  days 
of  Jnly,  1873,  a  patent  was  granted  to  C.  O. 
Iiockard,  on  the  4th  day  of  November,  1873, 
for  78,262  acres  of  land,  In  what  was  then 
Harlan  county,  but  now  in  Harlan  and  Leslie 
counties.  That  patent,  by  its  terms,  ex- 
cluded from  the  grant  82,147  acres  of  land, 
which  had  been  previously  patented,  the 
names  of  the  patentees  of  which  were  not 
given,  and  in  addition  thereto  6,075  acres  of 
land,  which  was  embraced  by  prior  entries. 
The  prior  entries  had  been  made  by  26  dif- 
ferent persons,  whose  names  and  the  nnmber 
of  acres  included  In  th^r  entries,  respective- 
ly, were  spedflcally  set  ont  This  left  Includ- 
ed within  the  grant  40,400  acres  of  land, 
which  until  then  had  not  been  appropriated. 
The  boundary  of  the  lands,  embraced  within 
the  patent,  was  described,  generally,  as  lying 

upon  the  waters  of  Beech  fork, fork. 

Bad  creek,  Coon  creek,  and  Wolfe  creek, 
tributaries  of  the  Middle  fork  of  the  Ken- 
tucky river,  and  bounded  on  the  south  and 
southeast  by  Pine  Mountain,  north  and  north- 
east by  the  lines  of  Perry  and  Letcher-  coun- 
ties, on  the  west  and  northwest  by  the  line 
of  Clay  county,  and  on  the  southwest  by 
Boyd  Dickerson's  100,000-acre  survey;  and, 
in  addition  to  this  general  description,  the 
metes  and  bounds  of  the  granted  land  were 
set  out  specifically  by  courses  and  distances. 

C.  O.  Lockard  died,  testate,  about  the  year 
1887,  a  citizen  of  the  state  of  Ohio,  but  on 
November  20tb,  1905,  his  last  wUl  and  testa- 
ment was  duly  probated,  as  a  will  of  real 
estate.  In  the  Leslie  county  court  Thereaft- 
er, on  the  11th  day  of  May,  1907,  the  devisees 
under  the  will  of  G.  O.  Lockard,  deceased, 
conveyed  a  very  large  portion  of  the  lands, 
embraced  in  the  grant  to  0.  O.  Lockard,  to 
the  appellee,  F.  M.  Sackett  In  the  deed  to 
Sackett,  there  was  excluded  from  the  opera- 
tion of  that  deed  24,000  acres  of  land,  which 
were  held  under  patents  anterior  to  the 
Lockard  patent,  and  about  800  acres  of  land, 
which  had  been  previously  conveyed  to  the 
Burt  &  Brabb  Lumber  Company. 

During  the  year  1903,  the  appellant  Ten- 
nis Coal  Company,  which  Is  a  corporation 
and  organized  under  the  laws  of  the  state 
of  West  Virginia,  purchased  from  varions 
persons,  who  were  claimants  of  different 
portions  of  the  lands  embraced  In  the  deed 
of  conveyance  from  the  devisees  of  C.  O. 
Lockard  to  appellee,  F.  M.  Sackett,  the  coals, 
minerals,  gases,  oils,  stone,  salt  waters,  salt 
minerals.  Iron  ore.  Ore  and  potter's  clay  and 
other  mineral  products,  and  many  privUegea 
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and  easements,  usually  Incident  to  the  sale 
of  minerals,  as  separated  from  the  ownership 
of  the  surface  of  the  land,  which  were  in 
and  under  the  lands  claimed  by  such  parties, 
from  whom  the  purchases  were  made,  and 
obtained  deeds  of  conveyance  therefor. 

On  September  24,  1912,  the  appellee,  F. 
M.  Sackett,  institnted  this  suit  in  the  Harlan 
circuit  court  against  the  appellant,  Tennis 
Ooal  Company.  In  the  petition  he  alleged  his 
ownership  of  the  various  tracts  of  land  and 
all  of  the  coals,  minerals,  etc.,  above  mention- 
ed, which  were  in  and  under  the  surface  of  the 
lands;  and  that  in  and  under  eleven  distinct 
portions  of  the  lands,  which  were  described 
by  metes  and  bounds,  the  Tennis  Coal  Com- 
pany was  claiming  to  be  the  owner  of  the 
minerals  and  products  above  mentioned,  and 
had  vrlthout  right  and  against  his  consent  en- 
tered upon  such  portions  as  were  described  in 
the  petition,  and  was  detaining  the  posses- 
sion of  such  portions  from  him  without  right 
and  against  his  consent,  and  prayed  the  court 
to  adjudge  that  he  was  the  owner  of  the 
lands  and  the  various  substances  underneath 
the  surface  of  them,  and  to  give  him  the 
possession  of  same. 

The  appellant,  by  answer,  set  out  and  de- 
scribed thirteen  portions  of  the  lands,  which 
were  described  in  the  petition,  and  in  such 
thirteen  portions  it  claimed  to  be  the  owner 
and  in  the  possession  of  the  various  coals, 
minerals,  etc.,  mentioned  in  the  petition,  and 
as  to  these  portions  it  denied  the  ownership 
and  right  of  possession  of  appellee  of  the 
lands  or  any  of  the  substances  under  the 
sarf&ee  of  the  lands,  or  any  of  the  easements 
or  privileges  claimed  and  sued  for,  and  fur- 
ther claimed  that  it,  and  those  under  whom 
It  claimed  ownership,  had  been  in  the  ad- 
verse possession  of  tiie  lands  and  the  sub- 
stances ther^n  for  more  than  15  years  be- 
fore the  filing  of  the  petition;  that  the  lands 
were  covered  by  an  older  and  superior  title 
to  that  of  the  appellee:  emd  that,  at  the 
time  the  lands  were  conveyed  to  appellee  by 
the  devisees  of  Lockard,  the  lands  were  then 
in  the  adverse  possession  of  it  and  those 
under  whom  it  claimed,  and  tor  tliat  reason 
the  deed  of  conveyance,  under  which  the  ap- 
pellee claims  ownership,  was  champertous 
and  Y(M.  The  answer  was  made'  a  counter- 
claim, with  a  prayer  that  the  petition  be  dis- 
missed, and  that  its  title  to  the  coals,  min- 
erals, etc.,  in  the  tlilrteen  portions  of  the 
land  claimed  by  it,  be  quieted.  An  amended 
answer  was  also  ffled.  The  affirmative  aver- 
ments of  the  answers  were  denied  by  replies. 
At  the  dose  of  the  testimony  offered  by 
the  appellee,  who,  as  said,  was  the  plaintiff 
below,  the  appellant  moved  the  court  to  per- 
emptorily instruct  the  Jury  to  find  a  verdict 
in  its  behalf  as  to  the  coals,  minerals,  etc., 
in  all  the  tracts  of  land  in  controversy,  and, 
at  the  dose  of  all  the  evidence,  renewed  the 
motion,  but  It  was  overruled  in  both  in- 
stances. 
At  the  dose  of  all  the  evidence,  the  appel- 


lee moved  the  court  to  direct  a  verdict  for 
him  as  to  all  the  coals,  minerals,  etc.,  sued 
for.  In  and  under  all  the  tracts  of  land  in 
controversy.  The  court  sustained  the  mo- 
tion in  part  and  overruled  it  in  part.  It 
directed  the  Jury  to  find  for  appellee  all  the 
coals,  minerals,  etc.,  mentioned  in  the  peti- 
tion, in  and  under  the  tracts  of  land  describ- 
ed as  the  Lewis  Turner,  James  Mlnlard,  and 
Wm.  Mlnlard,  second  tract,  respectively;  and 
in  and  under  all  that  portion  of  the  tract 
known  as  the  John  Huff  tract,  whldi  lies 
outside  of  the  exterior  lines  of  the  David 
Turner  50-acre  patent,  No.  64,346;  and  in 
and  under  that  portion  of  the  tract  described 
as  the  Wm.  Mlnlard,  first  tract,  wtiich  is  not 
embraced  by  the  patents  to  Wm.  Mlnlard, 
which  are  No.  68985,  No.  68984,  and  No. 
64344,  respectively;  and  in  and  under  that 
portion  of  the  tract  described  as  the  John 
L.  Turner  tract,  which  is  not  embraced  by 
the  patent  granted  to  Ballard  Begley,  Na 
62702,  and  the  patent  to  Israel  Napier,  No. 
67056. 

The  ownership  of  the  coals,  minerals,  and 
privileges  described  in  the  petition,  in  and 
under  all  the  other  portions  of  the  lands  in 
controversy,  not  included  by  the  portions  of 
the  lands  referred  to  and  designated  in  the 
peremptory  instruction,  were  submitted  to 
the  Jury  under  instructions,  which,  in  sub- 
stance, directed  it  that  if  it  believed  from 
the  evidence  that  the  lands  in  controversy 
were  not  embraced  within  the  excluded  por- 
tions in  the  patent  to  C.  O.  Lockard,  nor  in 
the  excluded  portions  in  the  deed  from  Lock- 
ard's  devisees  to  appellee,  to  find  for  appel- 
lee all  the  coals,  minerals,  privileges,  etc., 
mentioned  in  the  petition.  In  and  under  so 
much  of  the  lands  as  are  not  embraced  in 
the  lands  exduded  from  the  operation  of  the 
patent  and  deed,  unless  it  should  believe 
from  the  evidence  that  all,  or  some  portions, 
of  the  lands  had  been  In  the  adverse  pos- 
session of  the  appellants,  or  those  under 
whom  it  claims  title,  for  16  years,  at  Qne 
time,  before  the  institution  of  the  action,  or 
that  all  or  some  portions  of  the  lands  in 
controversy  were  in  the  adverse  possession 
of  the  appellant  and  those  under  whom  It 
daimed  title  at  the  time  of  the  purchase  by 
and  conveyance  to  the  appellee,  and  that  all 
or  such  portions  of  the  lands  as  it  should 
find  had  been  held  adversdy  by  appellant 
and  those  under  whom  it  daimed  for  as 
much  as  16  years,  at  one  time,  before  the  in- 
stitution of  the  actlMi,  or  was  in  the  adverse 
possession  of  the  appellant  and  those  under 
whom  it  daimed  at  the  time  of  the  purchase 
by  and  conveyance  to  appellee,  it  shonld  find 
for  appellant  The  Jury  was  in  substance 
further  instructed  that  where  minerals  in 
lands  are  sold  and  conveyed,  and  the  person, 
selling  the  same,  or  any  one  claiming  under 
him,  remains  in  possession  of  the  surface  of 
the  land,  the  person  so  holding  the  posses- 
sion, also,  holds  the  actual  possesion  of^^ 
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minerals  for  the  benefit  of  fbe  person  to 
whom  they  had  been  conveyed.  Another  In- 
struction directed  the  jury  that  If  the  pat- 
ents No.  58984,  No.  5S9S5,  and  No.  64344, 
which  had  been  granted  to  Wm.  Mlnlard, 
and  containing  50,  100,  and  75  acres,  respec- 
tively, lie  adjoining  each  other  and  forin  one 
connected  boundary  of  land,  the  entry  of 
Wm.  Mlnlard  upon  the  lands  embraced  In  one 
of  these  patents  and  clearing  and  fencing  a 
field  thereon  was,  in  contemplation  of  law, 
an  entry  and  taking  possession  of  all  the 
lands,  which  are  embraced  In  all  three  of  the 
grants. 

The  appellant  and  appellees,  each,  objected 
to  the  instructions  given  by  the  court,  and, 
their  objections  being  overruled,  saved  ex- 
ceptions, and  each  of  them  offered  other  in- 
struction, which  were  denied  by  the  court 
and  to  which  reference  .will  hereafter  be 
made. 

In  accordance  with  the  directions  of  the 
peremptory  instruction,  the  jury  found  for 
appellee,  as  therein  directed,  and,  under  the 
other  Instructions,  found  for  appellee,  the 
coals,  minerals,  etc.,  in  the  lands  embraced 
in  a  200-acre  patent,  which  had  been  granted 
to  Benjamin  Mlnlard;  and  those  In  and  un- 
der the  lands  embraced  in  the  75-acre  patent 
and  the  50-acre  patent,  which  bad  been  grant- 
ed to  Wm.  Mlnlard;  and  those  in  the  land 
embraced  In  a  200-acre  patent,  which  had 
been  granted  to  John  A.  Metcalfe;  and  the 
coals,  minerals,  etc.,  in  all  the  other  lands, 
in  controversy,  it  found  for  the  api>ellant, 
and  the  court  rendered  Judgment  in  favor  of 
appellee  for  the  recovery  of  the  coals,  min- 
erals, privileges,  etc.,  sued  for  the  lands, 
which  the  Jury  found  for  him,  and  adjudged 
in  accordance  with  the  prayer  of  the  answer 
and  counterclaim  In  favor  of  appellant  as 
to  the  coals,  minerals,  etc.,  in  the  other  lands 
in  controversy. 

Both  appellant  and  appellee  filed  grounds 
and  moved  the  court  to  grant  a  new  trialt 
as*  to  that  portion  of  the  verdict  and  judg- 
ment which  was  unfavorable  to  them,  re- 
spectively. The  court  overruled  the  motions, 
and  the  appellant  has  appealed  from  all  that 
portion  of  the  judgment  which  adjudged  a 
recovery  of  anything  against  It,  and  the  ap- 
pellee, by  a  cross-appeal,  seeks  a  reversal  of 
the  Judgment  to  the  extent  that  it  Is  adjudged 
that  appellant  .was  the  owner  of  the  coals, 
minerals,  eta,  in  the  tracts  of  the  land  de- 
scribed as  the  Taylor  Huff  and  Walter  Mln- 
lard tracts,  respectively,  and  as  to  that  'por- 
tion of  the  Wm.  Mlnlard  tract  which  is  cov- 
ered by  the  patent  granted  to  Wm.  Mlnlard, 
No.  58985. 

[1]  1.  The  first  question  which  naturally 
arises  Is  as  to  the  propriety  of  the  giving 
of  the  peremptory  instruction  to  find  for 
appellee  the  coals,  minerals,  etc.,  in  and  un- 
der the  lands  designated  in  that  instruction. 
The  giving  of  a  peremptory  instruction,  in  a 
trial,  where  an  issue  Is  made  upon  the  plead- 


ings, is  always  predicated  upon  the  fact  that 
all  of  the  evidence  tends  to  support  the  con- 
tention of  the  party  in  whose  favor  the  ver- 
dict is  directed,  and  hence  there  is  nothing 
left  to  be  submitted  to  the  jury.  In  the 
Instant  case,  to  justify  the  giving  of  the 
peremptory  Instruction  in  favor  of  the  appel- 
lee. It  should  appear  that  all  the  evidence  goes 
to  support  the  averment  that  appellee  is  the 
owner  of  the  coals,  minerals,  etc,  in  and  un- 
der the  lands  designated  in  the  instruction; 
and  that  all  the  evidence  tends  to  show 
that  these  lands  were  not  included  in  the 
lands  excluded  from  the  patent  to  Lockard 
and  the  deed  to  appellee;  and  that  there  is 
an  absence  of  any  evidence  whi<di  tends 
to  support  the  claim  of  appellant  to  title 
by  adverse  possession  of  the  coals,  minerals, 
etc.,  in  the  lands  designated  in  the  peremp- 
tory instruction,  or  that  these  lands  were  in 
the  adverse  possession  of  the  appellant  or 
its  vendors  at  the  time  of  the  making  of  the 
deed,  under  which  appellee  claims.  It  is 
conceded  that  the  patent  granted  to  O.  O. 
Lockard  on  November  4, 1873,  and  the  deed 
under  which  appellee  claims,  dated  May  11, 
1907,  embrace  all  the  lands  mentioned  in  the 
peremptory  instruction.  It  is  also  conced- 
ed that  such  of  the  lands  as  are  covered 
by  the  i)eremptory  instruction  and  whidt 
had  been  granted  by  patent  to  others  than 
C.  O.  Lockard,  that  the  appellant  had  de- 
rived title  to  the  coals,  minerals,  etc.,  in  them 
from  the  persons  to  whom  some  were  pat- 
ented. It  only  remains,  then,  to  be  deter- 
mined whether  it  was  shown  that  these  lands 
are  not  within  the  lands  exduded  in  the 
Lockard  patent  and  by  the  deed  to  appellee, 
and  that  the  title  of  appellee  is  paramount, 
and  whether  the  appellant  or  those  under 
whom  it  claims  had  acquired  title  by  adverse 
possession  to  such  lands,  and  whether  the 
deed  of  appellee  for  the  lands  is  champertous 
and  void. 

[2]  As  applying  to  all  of  the  lands  recov- 
ered by  appellee  under  the  peremptory  in- 
struction, as  well  as  all  the  other  lands  In 
controversy.  It  is  elementary  to  say  that  the 
senior  grant  vests  the  legal  title  in  the  hold- 
er of  such  grant,  and  that  the  senior  grant 
is  always  the  paramount  title,  unless  it  has 
been  lost  to  the  holder  by  the  adverse  pos- 
session of  another,  or  he  has  renounced  his 
title.  It  Is,  likewise,  elementary  to  say  that 
the  law  vests  the  possession  of  land  in  the 
paramount  title  holder,  and  that  a  senior 
grantee  is  by  construction  and'  operation  of 
law  in  the  constructive  possession  of  the 
lands,  where  it  is  not  In  the  actual  posses- 
sion of  another.  The  appellant  claims  title 
to  the  coals,  minerals,  etc.,  in  the  Lewis 
Turner  tract  of  land  nnder  Lewis  Turner, 
and  his  title  Is  based  upon  a  patent  to  him 
of  the  land,  which  was  granted  upon  a  sur- 
vey made  on  February  26,  1887.  The  appel- 
lant's title  to  the  coals,  minerals,  etc.,  in  the 
James  Mlnlard  tract  of  land  Is  deduced  from 
a  patent  granted  to  James  Milliard  on  No- 
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rember  17,  1800.  The  appellaot's  title  to 
the  coals,  minerals,  etc.,  in  the  Wm.  Mlniard 
tract  No.  2,  Is  deduced  from  a  patent  which 
was  granted  to  Wm.  Mlniard,  based  upon 
a  surrey  made  on  November  18,  1890.  The 
title  of  appellant  to  the  coals,  minerals,  etc., 
in  the  portion  of  the  John  HuflF  tract,  which 
lies  outside  of  the  boundary  lines  of  a  pat- 
ent granted  to  David  Turner,  and  which  was 
based  upon  a  survey  made  November  18, 
1890.  la  not  deducible  from  any  grant  made 
by  the  commonwealth  of  Kentucky,  and  a 
large  portion  of  that  tract  does  not  seem 
to  be  covered  by  any  patent,  except  that 
granted  to  Lockard,  under  which  appellee 
claims  title.  The  title  of  appellant  to  the 
coals,  minerals,  etc.,  in  that  portion  of  the 
Wm.  Mlniard  tract,  No.  1,  which  is  not  em- 
braced by  the  patents,  No.  68985,  No.  68084, 
and  Na  64344,  Is  not  dedudble  from  any 
patent  granted  to  appellant  or  its  vendors, 
and  la  covered,  alone,  by  the  Lockard  pat- 
ent The  appellant's  title  to  the  coals,  min- 
erals, etc.,  in  the  portion  of  the  John  L. 
Tamer  tract,  which  lies  outside  of  the  Bal- 
lard Begley  patent  and  the  patent  to  Israel 
Napier,  No.  67066,  is  not  deducible  from  any 
patentee,  under  which  appellant  claims;  the 
Lockard  patent,  alone,  embracing  it.  Hence 
It  will  be  observed  that  appellant's  claim  of 
title  to  the  coals,  minerals,  etc.,  in  the  fore- 
going six  tracts  of  land,  which  were  desig- 
nated in  the  peremptory  instruction.  In  the 
first  four  Instances,  is  founded  upon  patents 
and  surveys  in  point  of  age,  long  subsequent 
to  the  Lockard  pa'tent,  and  in  the  other  two 
instances  upon  the  deeds  of  vendors,  who 
bad  no  title  to  the  lands,  and  the  deeds 
were  not  made  until  the  year  1003.  The 
title  of  appellant,  then,  to  the  ownership  of 
the  coals,  minerals,  etc.,  in  these  tracts  of 
land  designated  In  the  peremptory  Instruc- 
tion, if  any  title  it  has,  must  arise  from  an 
adverse  possession  of  the  lands  by  appel- 
lant's vendors  through  whom  it  claims  title, 
as  the  appellant,  itself,  has  never  had  any 
actual  possession  of  any  of  these  tracts  of 
land  at  any  time. 

[3-1]  A  possession,  wMcb,  If  continued  the 
statutory  period  of  15  years,  ■will  ripen  into 
a  title,  must.  In  the  first  Instance,  be  an  actu- 
al possession.  Before  one  can  acquire  an 
actual  possession  to  lands  to  which  he  has 
no  title,  or  only  has  such  grounds  to  claim 
of  ownership,  which  merely  gives  hira  a  color 
of  title,  be  must  enter  upon  the  land  with 
the  Intention  of  holding  it.  If  he  is  without 
color  of  title,  he  must  claim  it  to  a  well 
marked  and  defined  boundary.  If  he  enters 
under  a  deed,  patent,  or  other  written  in- 
strument evidendag  title,  with  the  intention 
of  possessing  the  land  to  the  extent  of  the 
boundaries  described  in  his  deed,  patent,  or 
writing,  he  will  be  in  the  actual  possession 
to  the  extent  of  his  boundaries,  or  to  the 
extent  bis  boundary  is  not  in  the  actual  pos- 
session of  another,  or  unless  the  boundary 
described  in  his  color  of  title  embraces  a  lap 


upon  a  senior  grant.  In  which  Instance  be 
will  not  be  In  the  actual  possession  of  the 
portion  embraced  In  the  conflict,  unless  be 
actually  enters  upon  the  part  in  conflict. 
The  adverse  possession  necessary  to  create 
title  does  not  consist  of  mental  conclusions 
or  intentions,  but  It  must  have  for  its  basis 
the  existence  of  physical  facts,  such  as  mak- 
ing an  Improvement  upon  the  land,  or  doing 
other  acts  upon  it,  as  wlU  openly  evince  a 
purpose  to  hold  a  dominion  over  it  In  hostili- 
ty to  the  title  of  the  real  owner,  and  such  . 
as  will  give  notice  to  the  real  owner  that  the 
purpose  is  to  hold  it  in  hostility  to  his  title. 
This  adverse  holding  must  continue  for  the 
statutory  period  of  15  years.  Frazier  v.  Ison 
et  al.,  161  Ky.  370,  170  S.  W.'  977 ;  WUson  v. 
Stivers,  4  Dana,  634;  Liilard  v.  McGee,  3 
J.  J.  Marsh.  549 ;  Caskey  v.  Lewis,  15  B.  Moil 
27;  Smith  v.  Morrow,  7  J.  J.  Marsh.  442; 
Trotter  v.  Cassady  et  al.,  3  A.  K.  Marsh.  366, 
13  Am.  Dec.  183;  Trimble  v.  Smith,  4  Bibb, 
257;  Whitley  County  Land  Co.  v.  Powers, 
146  Ky.  801,  144  S.  W.  2;  and  many  other 
decisions  of  this  court 

[7]  Keeping  in  view  the  principles  above 
announced,  it  will  be  necessary  to  make  an 
examination  of  the  evidence  with  reference 
to  the  adverse  holding,  which  appellant 
claims  its  vendors  had  to  the  lauds  designat- 
ed in  the  peremptory  instruction.  The  dif- 
ficulty of  such  a  consideration  will  be  ap- 
preciated, when  It  is  considered  that  the  tes- 
timony, in  a  case  of  this  kind,  is  scarcely 
Intelligible,  unless  it  Is  accompanied  by  a 
map,  from  which  the  witnesses  testify,  and 
upon  which  is  laid  down  the  various  streams, 
patents,  and  other  deed  boundaries,  and  the 
evidences  of  possession,  in  the  way  of  a 
clearing  and  fencing  of  lands,  and  houses, 
which  are  referred  to  by  the  witnesses.  One 
of  the  maps  which  accompanies  the  record 
contains  but  very  little  which  will  illus- 
trate the  evidence,  as  It  contains  represen- 
tations of  but  few  of  the  tracts  of  land  which 
are  In  controversy  or  referred  to  in  the  evi- 
dence, and  the  other  map  contains  only  a 
portion  of  such  lands.  As  an  instance,  much 
testimony  Is  given  as  to  the  H.  M.  McDanlel 
tract  of  land  and  the  John  A.  Metcalf 
patent,  and  the  location  of  it,  and  the  Jesse 
Lewis  patent,  referred  to  In  the  evidence, 
and  there  is  nothing  upon  either  map  with 
reference  to  those  patents.  While  the  witness- 
es in  their  testimony  appear  to  be  pointing 
out  the  location  of  the  patents  and  lines  and 
streams  and  other  objects  which  are  said 
to  be  upon  the  maps,  a  careful  examination 
of  them  develops  the  fact  that  the  objects 
about  which  they  speak  are  not  shown  upon 
the  maps  in  many  instances  at  all.  A  review 
of  the  evidence  under  these  difllculties  tails  to 
disclose  that  the  vendors  of  appellant  have 
ever,  at  any  time,  made  an  entry  upon  the 
lands  designated  in  the  peremptory  instruc- 
tion, or  made  any  improvements  thereon,  or 
done  any  aot,  which  evinced  upon  t^U^SMt, 
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a  purpose  to  hold  or  dalm'  the  lands  or  to 
exercise  dominion  over  them,  except  In  one 
or  two  instances,  and  the  acts  done  by  them 
were  admittedly  at  too  recent  a  date  to  create 
a  title  by  adverse  possession.  Where  such  of 
the  portions  of  the  lands  as  were  a  part,  on- 
ly, of  Junior  patents,  which  were  grranted  to 
the  vendors  of  appellant,  no  entry  upcm  or 
actual  possession  of  such  patents  Is  shown, 
as  might  be  construed  Into  an  actual  pos- 
session by  construction  of  the  entire  patent 
and  thus  actual  possession  of  the  part  found 
for  appellee  under  the  peremptory  Instruc- 
tion. 

[8, 9]  It  Is  insisted,  however,  that  the  evi- 
dence does  not  show  that  the  lands  to  which 
the  peremptory  Instruction  related  are  with- 
out the  lands  which  were  excluded  In  the 
patent  to  Lockard  and  the  deed  under  which 
appellee  holds,  and  that  hence  it  was  error 
for  the  court  to  adjudge,  as  a  fact,  that  they 
•were  without  the  exclusions,  and  to  take 
away  from  the  Jury  the  power  to  pass  upon 
that  Issue  by  the  peremptory  Instruction. 
^The  appellee  relied  for  title  to  the  lands  In 
controversy  upon  a  patent  and  deed  from 
which  a  large  number  of  acres  were  excluded 
on  account  of  prior  grants  or  entries  and 
prior  sales  of  portions  of  the  lands  embraced 
within  the  exterior  lines  of  the  patent  and 
deed.  It  was  Incumbent  upon  him  to  show, 
by  proof,  that  the  lands  In  which  the  coals, 
minerals,  etc.,  which  were  sought  to  be  re- 
covered were  located,  were  within  the  ex- 
terior boundaries  of  the  deed  and  patent,  and 
not  embraced  by  any  of  the  exclusions.  The 
exclusions,  of  course,  are  not  embraced  in 
the  patent  or  deed,  and  the  appellant  cannot 
have  any  title  to  the  lands  embraced  by  the 
exclusions.  The  evidence  offered  to  prove  the 
affirmative  upon  that  issue  was  not  contra- 
dicted. It  was  shown,  without  any|  ques- 
tion, that  the  lands  in  controversy  were  with- 
in the  exterior  lines  of  the  deed  and  patent. 
Upon  the  issue  as  to  whether  or  not  they 
were  included  in  any  of  the  excluded  lands, 
it  was  shown  by  the  agent  of  appellee,  and 
who  was  a  surveyor  of  experience,  that  he 
was  well  acquainted  with  the  territory  em- 
braced by  the  patent  and  deed,  with  the 
water  courses  and  other  natural  objects  upon 
it;  that,  with  the  assistance  of  an  attorney, 
be  visited  the  land  office  of  the  state,  at 
Frankfort,  and  there  sought  diligently  for 
ten  days  to  find  all  the  prior  grants  Included 
in  the  exterior  lines  of  the  patent;  that  he 
examined  the  records  In  that  office,  which 
show  all  the  grants ;  that  after  an  exhaust- 
ed search,  and  having  obtained  copies  of  all 
the  prior  grants  which  he  could  find,  he  had 
them  surveyed  '  and  located ;  that  n<me  of 
them  Interfered  with  the  lands  in  controver- 
sy; that  he  knew  the  location  of  the  39 
tracts,  which  were  excluded  from  appellee's 
deed  as  having  been  sold  to  the  Burt  &  Brabb 
Lumher  Company,  and  none  of  them  included 
the  lands  in  controversy;    that  be   knew 


where  all  of  the  spedflc  exclusions  in  the 
patent  were  located,  except  four,  and  he 
knew  that  these  did  not  interfere  with  the 
lands  in  controversy.  Other  evidence  heard 
In  addition  to  that  of  the  agent  shows  it  to 
be  reasonably  certain  that  the  lands  in  con- 
troversy are  not  embraced  within  any  of  the 
exclusions.  The  bracts  described  In  the 
petition  are  the  only  ones  in  issue,  and  no 
proof  was  heard  or  offered,  which  tended  to 
prove  that  any  of  the  lands  in  controversy 
were  embraced  by  any  of  the  exclusions. 
When  the  appellee  had  shown  substantially 
that  the  lands  sued  for  were  within  his 
grant  and  not  Included  in  any  prior  grants 
or  exclusions,  the  burden  then  shifted  to  the 
appellant  to  show,  if  be  could,  that  the  lands 
In  controversy  are  Included  In  an  exclusion 
or  prior  grant  Bowling  v.  Breathitt  Coal. 
Iron  &  Lumber  Co.,  134  Ky.  249,  120  S.  W. 
317 ;  CaddeU  v.  Bagle  Coal  Co.,  144  Ky.  396, 
138  S.  W.  304;  Steele  v.  Bryant,  182  Ky. 
560,  116  S.  W.  755 ;  MUler  v.  Breathitt  Coal, 
Land  &  Lumber  Co.,  152  Ky.  390,  153  S.  W. 
468.  In  Steele  v.  Bryant,  supra,  wblcb  in- 
volved the  same  question  now  uod^r  eaa- 
slderatlon,  the  court  said: 

"In  cases  of  this  sort  the  plaintiff  ought  not 
to  be  required  to  do  a  thing  that  is  impossible. 
He  ouglit  only  to  be  required  to  furnish  such 
proof  as  is  practicable;  and,  if  his  proof  reason- 
ably establishes  that  the  land  is  within  his  pat- 
ent, and  not  within  any  prior  grant,  burden 
shifts.  The  defendant  may  show  that  the  prior 
grant  includes  the  land,  although  he  does  not 
connect  himself  with  it." 

The  other  cases  cited  sustain  the  doctrine 
announced  in  Steele  v.  Bryant,  supra. 
There  being  an  entire  absence  of  any  proof 
that  the  disputed  areas  were  covered  by  any 
exclusions  in  the  patent  or  deed  or  by  any 
prior  grants,  and  no  contradictions  of  the 
testimony  upon  that  subject,  the  court  did 
not  err  in  giving  the  peremptory  instruction. 

[10]  It  is  insisted,  with  reference  to  that 
portion  of  the  John  Huff  tract  which  is  out- 
side of  the  exterior  lines  of  the  David  Turn- 
er patent,  that  there  was  evidence  to  the  ef- 
fect that  a  portion  of  It  was  embraced  In  a 
patent  prior  to  that  of  Lockard,  and  which 
was  granted  to  James  Turner,  on  a  survey 
made  on  the  26th  day  of  May,  1852,  and  for 
that  reason  it  was  error  to  peremptorily  In- 
struct the  Jury  to  find  for  appellee  all  that 
portion  of  the  John  Huff  tract  which  was 
without  the  David  Turner  patent.  The  proof 
of  a  portion  of  it  being  with  the  James  Turn- 
er patent  consisted  of  the  statement  of  one 
of  the  surveyors  that  It  was  his  opinion  that 
it  was  so  embraced,  but  that  he  had  not 
made  any  survey  of  the  James  Turner  patent 
and  knew  nothing  of  Its  lines  or  to  where 
they  would  extend,  except  that  some  person 
had  Informed  him  of  the  location  of  one  of 
the  comers.  It  is  a  matter  of  common 
knowledge  that  such  information  as  tl)at  does 
not  constitute  any  evidence  of  where  the 
lines  of  a  patent  made  eO-odd  years  ago  will 
be  located,  when  surveyed,  and  hence  it  was 
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not  sufficient  to  require  the  Bobmiaslon  of  the 
question  to  the  Jury. 

[11]  2.  As  before  stated,  the  jury  found  In 
faror  of  the  appellee  as  to  the  H.  M.  Mc- 
Danlel  tract,  the  Benjamin  Mlniard  tract, 
and  the  Wm.  Mlniard  tract  covered  by  the 
T3-acre  and  the  50-acre  patents,  and  of  these 
findings  the  appellant  complains  and  Insists 
that  the  conrt  should  have  directed  a  verdict 
In  its  favor  as  to  all  of  these  tracts  and 
should  have  granted  it  a  new  trial  as  to 
them,  when  the  Jury  found  against  It  In 
neither  of  these  contentions  can  we  concur. 
The  H.  M.  McDanlel  tract  lies  wholly  within 
a  junior  patent  granted  to  John  A  Metcalfe 
for  200  acres  of  land  and  which  is  based 
npoQ  a  survey  made  on  October  24,  1882. 
Benjamin  McDanlel  acquired  It  from  Met- 
calfe, and  conveyed  the  portion  of  it  In  con- 
troversy to  H.  M.  McDanlel.  The  evidence 
for  appellant  tended  to  prove  that  the  Met- 
calfe patent  had  been  occupied  by  the  Mc- 
Danleis  since  the  year  1894,  while  the  evi- 
dence for  appellee  was  to  the  effect  that  It 
had  never  been  occupied,  for  any  time,  by 
any  one,  and  that  the  only  evidence  of  ad- 
verse possession,  which  any  one  bad  ever 
held  of  it,  that  was  visible  upon  It,  was  upon 
one  edge,  where  a  clearing  had  been  extended 
from  adjoining  lands  upon  it  to  the  extent  of 
about  2  acres,  and  the  portion  upon  the  Met- 
calfe patent  which  had  been  cleared  appeared 
to  have  been  done  for  only  about  four  years. 
As  to  the  Benjamin  Mlniard  tract,  it  lis  em- 
braced entirely  by  a  patent  which  was  grtmt- 
ed  to  Benjamin  Mlniard  on  a  survey  made  on 
the  2oth  day  of  February,  1887.  The  evi- 
dence for  appellant  traded  to  prove  that  Ben- 
jamin Uiniard  liad  entered  upon  this  tract 
before  the  year  1907  and  cleared  a  small 
field  upon  it,  that  the  field  has  been  cleared 
and  foiced  for  about  eight  or  nine  years; 
while  the  evidence  for  appellee  tended  to 
prove  that  the  only  evidence  of  actual  posses- 
sion upon  it  is  a  small  clearing  extending 
Into  this  tract  from  adjoining  lands,  the 
ownership  of  which  is  not  disclosed,  and  that 
It  had  been  made  in  recent  years.  The  75- 
acre  patent  to  Wm.  Mlniard  was  granted 
upon  a  survey  made  on  November  17,  1890, 
ud  the  50-acre  patent  was  granted  upon  a 
nirvey  made  on  April  15,  1883.  No  improve- 
meata  of  any  Und  were  ever  made  npon  the 
lands  embraced  in  either  of  these  patents, 
ud  no  evidence  of  any  physical  possession 
of  the  lands  embraced  in 'either  of  them  was 
offered.  They  adjoin  a  100-acre  patent 
granted  to  Wm.  Mlniard  on  a  surrey  made 
on  April  6,  1883,  upon  whlcb  there  is  a 
small  field,  wliich  was  cleared  and  fenced 
from  16  to  18  years  previons  to  the  trial, 
irhlch  occurred  in  February,  1914.  Although 
^  Jury  was  Instructed  that  if  the  three 
patents  mentioned,  to  Mlniard,  adjoined  and 
■nade  one  connected  boundary  of  land  and  he 
entered  and  held  one  of  them  in  adverse  pos- 
Wttion,  his  actual  possession  extended  to  the 
lands  embraced  in  all  of  them,  the  Jury 


found  that  lie  bad  not  bad  the  60-acre  and 
the  TS-acre  patents  in  adverse  possession  for 
the  time  necessary  to  create  title.  As  re- 
gards the  McDanlel  tract,  the  Benjamin  Mln- 
iard, and  the  Wm.  Mlniard  60-acre  and  76- 
acre  tracts,  the  evidence  is  sufficient  to  sus- 
tain the  finding  of  the  Jury,  and,  there  being 
no  error  in  the  instructions  which  is  preju- 
dicial to  appellant  and  of  which  it  can  com- 
plain, there  seems  to  be  no  reason  to  disturb 
the  verdict  of  the  Jury. 

3.  The  appellant  complains  seriously  of  ttao 
finding  of  the  Jury  as  to  the  50-acre  tract  and 
the  75-acre  tract,  above  referred  to  and  known 
as  the  grants  made  to  Wm.  Mlniard,  and  in- 
sists that  the  law  which  applies  to  the  facts 
proven  in  regard  to  these  two  tracts  entitled 
the  appellant's  vendors  to  hold  them  under 
the  doctrine  of  adverse  possession  and  should 
have  been  adjudged  to  it  upon  a  peremptory 
instruction,  and  offered  an  Instruction  as  ap- 
plying to  these  tracts,  as  well  as  others,  which 
the  court  denied,  and  which  was  in  fact  a 
direction  by  the  court  to  the  Jury  that,  if 
one  resided  npon  a  tract  of  land  to  whlcb 
he  had  title  and  takes  a  deed  or  grant  to 
an  unoccupied  tract  of  land  adjacent  to  that 
upon  which  be  lives  and  to  which  he  claims 
title,  his  possession  at  once,  by  operation  of 
law,  extends  to  the  outside  boundary  of  the 
ne'vly  acquired  lands,  unless  the  newly  ac- 
quired land  was  at  the  time  in  the  actual 
possession  of  some  one  else.  It  is  the  doctrine 
enunciated  by  the  rejected  instruction  which 
is  now  contended  for  by  appellant.  As  apply- 
ing to  the  Wm.  Mlniard  75-acre  and  60-acre 
and  100-acre  tracts  of  land.  In  controversy, 
the  court  substantially  Instructed  the  Jury  in 
accordance  with  the  principles  of  that  propose 
ed  Instmction,  and  under  the  particular  facts 
of  this  case  it  seems  to  have  been  more  favor- 
able to  appellant  than  it  was  entitled  to. 
Wm.  Mlniard  has  resided  for  over  60  years 
npon  the  land  embraced  in  a  patent,  which 
was  granted  to  his  father  In  the  year  1853, 
for  300  acres  of  land,  and  which  is  not  In- 
volved in  this  action,  as  it  was  granted  prior 
to  the  Lockard  patent,  and  probably  is  not 
embraced  In  the  exterior  lines  of  that  patent. 
The  lands  embraced  in  the  100-acre,  the  75- 
acre,  and  the  50-acre  patent  to  Wm.  Mlniard, 
and  which  were  in  controversy,  were  granted 
at  the  folowing  dates,  respectively,  April  5. 
1883,  November  17,  1890,  and  May  4,  1883. 
They  are  all  subsequent  grants  to  the  title  of 
appellee,  within  the  Liockard  patent  and  con- 
tiguous to  each  other,  and  one  or  more  of  them 
are  contignous  to  the  old  300-acre  patent  upon 
which  Mlniard  lived.  As  before  stated,  upon 
the  75-acre  patent  nor  the  60-acre  patent  there 
had  never  been  any  actual  possession  taken  by 
Wm.  Mlniard,  or  any  evidence  of  any  do- 
minion over  them  by  him,  although  he  stated 
in  his  testimony  that  he  had  claimed  to  be  the 
owner  of  them.  Upon  the  100-acre  patent,  th& 
mineral  rights  in  which  the  jury  found  to  bei 
in  the  appellant,  Wm.  Mlniard  had  opened  4l^ 
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small  field  and  put  It  under  fence  and  cultiva- 
tion for  16  or  18  years  before  the  trial.  If 
the  Jury  believed  that  this  improvement  was 
made  15  years  prior  to  the  institution  of  the 
suit,  which  was  filed  on  September  24,  1912, 
that  fact,  or  else  that  it  was  in  the  adverse 
possession  of  Mlniard  in  1907,  when  appellee 
obtEilned  his  title,  was  probably  the  basis  of 
Its  verdict  in  finding  for  appellant  as  to  that 
tract  It  is  now  necessary  to  determine  what 
principles  of  law  should  be  applied  to  the 
state  of  facts  presented. 

[1 2]  There  was  no  actual  possession  shown 
by  appellee  of  the  lands  embraced  within  bis 
deed,  but  by  the  fiction  of  the  law  be  was  in 
the  constructive  possession  of  aU  of  the  lands 
embraced  within  his  deed  which  were  not  in 
the  actual  possession  of  another.  Neither  the- 
appellant  nor  Wm.  Mlniard,  under  whom  it 
claims  title,  as  stated  before,  was  or  had  ever 
been  in  the  possession  of  either  the  60-acre  or 
75-acre  tracts,  unless  the  contention  of  appel- 
lant that  the  fact  that  its  vendor  lived  upon 
and  owned  an  adjoining  tract  of  land,  when 
he  acquired  Junior  patents  to  the  50-acre  and 
75-acre  tracts  and  the  100-acre  tract,  or  from 
the  fact  that  he  entered  upon  the  100-acre 
tract  and  reduced  It  to  possession,  he  thereby 
and  without  any  entry  or  other  act  indicating 
a  purpose  to  possess  the  50-acre  or  75-acre 
tract,  be  became  in  the  adverse  possesslofl  of 
them,  and,  so  continuing  for  the  statutory 
period,  became  their  true  owner. 

[IS,  14]  The  vendors  of  appellee  having  the 
constructive  possession  of  the  75,  60,  and  100 
acre  tracts  at  the  time  the  patents  were  grant- 
ed to  Miniaid,  it  Is  a  well-settled  maxim  of 
the  law  that  their  constructive  possession  of 
the  lands  embraced  within  these  patents 
could  not  be  divested  except  by  an  actual  pos- 
session. To  acquire  an  actual  possession,  an 
actual  possession,  in  fact,  must  be  taken,  or 
such  acts  must  be  done  by  the  claimant  to 
vest  in  him  an  actual  possession  by  con- 
struction. It  is  not  contended  that  Mlniard 
ever  took  actual  possession,  in  fact,  of  either 
the  75-acre  or  the  50-acre  grants,  and,  if  he 
ever  had  any  actual  possession  of  either  of 
these  two  grants,  it  was  necessarily  an  actual 
possession  by  construction.  One  having  the 
title  to  the  lands,  of  which  he  is  at  the  time 
In  the  actual  possession,  and  acquires  the  title 
to  contiguous  tracts,  and  has  the  intention 
of  holding  the  possession  to  the  extent  of  the 
boundaries  of  all,  is  In  the  actual  possession 
of  all.  Having  already  the  constructive  pos- 
session, by  reason  of  being  the  owner  of  the 
titles,  the  law  waives  the  necessity  of  an  en- 
try upon  each  of  the  newly  acquired  tracts, 
and  the  actual  possession  which  he  has  of  the 
tract  contiguous  to  them  is  extended  over  all 
of  them  by  operation  of  law.  Harrison  v. 
McDaniel,  2  Dana,  354;  Ehreridge  v.  Martin, 
164  Ky.  497,  1T5  S.  W.  1004;  2  C.  J.  243; 
Mounts  v.  Mounts,  155  Ky.  363,  159  S.  W. 
818 ;  MlnUrd  v.  Napier,  167  Ky.  208,  1^  a 
W.  863.  ^ 


[1B-17]  One  without  a  color  of  title  may 
create  an  actual  possession  in  himself,  by  con- 
struction, to  parts  of  a  tract  of  land,  by  en- 
tering thereon  and  using  and  occupying  a 
part  and  claiming  It  to  a  well  marked  and  de- 
fined boundary,  which  either  already  exists  or 
which  he  places  there.  He  is  then  in  the 
actual  possession  of  the  portion  which  he  in- 
closes and  uses,  and  Is  in  the  actual  posses- 
sion, by  construction,  to  the  extent  of  his 
well  marked  and  defined  boundary,  unless  the 
land  Is  In  the  actual  or  constructive  actual 
possession  of  another,  and  then  bis  actual 
possession  only  extends  to  his  Inelosures.  Le 
Moyne  v.  Meadors,  156  Ky.  832, 162  S.  W.  526: 
Burt  &  Brabb  Lumber  Co.  v.  Sackett  147  Ky. 
232,  144  S.  W.  34 ;  White  v.  McNabb,  140  Ky. 
828,  131  S.  W.  1021;  New  Domain  Oil  Co.  v. 
Gafl'ney,  134  Ky.  792,  121  S.  W.  699;  Camp- 
bell V.  Thomas,  9  B.  Mon.  82;  Le  Moyne  v. 
Utt<m,  159  Ky.  652,  167  S.  W.  912.  One  hav- 
ing a  color  of  title  may  have  an  actnal  pos- 
session, by  construction,  to  parts  of  a  tract  of 
land  by  entering  thereon  with  the  intention 
to  take  and  bold  possession  to  the  extent  of 
the  boundaries  of  the  deed,  patent,  or  other 
Instrument  which  gives  color  of  tlUel  He  Is 
then  in  the  actual  possession  of  the  portion 
of  the  premises  which  he  occupies  and  in  the 
actual  possession,  by  construction,  of  the  re- 
mainder of  the  tract,  where  same  Is  not  in 
the  possession  of  another.  Thomas  r.  Har- 
row, 4  Bibb,  563 ;  Fox  v.  Hinton,  4  Bibb,  559: 
Daniel  v.  Ellis,  1  A.  K.  Marsh.  60,  10  Am. 
Dea  707;  Harrison  v.  McDaniel,  2  Dana. 
348 ;  Kendal  v.  Slaughter,  1  A.  K.  Marsh.  375: 
Taylor  v.  Buckner,  2  A.  K.  Marsh.  18, 12  Am. 
Dec.  354 ;  Chiles  v.  Oonley,  9  Dana,  386;  Mc- 
Lawrln  v.  Salmons,  11  B.  Mon.  96,  S&  Am. 
Dec  563;  Franklin  Academy  v.  Hall,  16  B. 
Mon.  472;  Taylor  &  Crate  v.  Burt  &  Brabb 
Lumber  Co.,  109  S.  W.  348 ;  81a ven  v.  Dority, 
142  Ky.  640,  134  S.  W.  1166.  Without  actual 
possession  of  some  part  of  a  tract  of  land, 
there  can  be  no  constructive  possession  of  any 
part  by  one  without  title  or  one  having  a 
mere  color  of  title,  under  a  deed,  patent,  or 
other  instrument  which  makes  an  inferi<w  ti- 
tle. It  will  be  observed  that  a  constructive 
possession  created  by  an  actual  possession  of 
a  part  of  a  tract,  and  a  claim  of  possession  to 
the  boundaries  of  an  Instrument  which  gives 
a  mere  color  of  title,  extends  only  to  the 
boundaries  described  in  the  Instrument.  If 
the  occupation  of  a  tract  of  land  under  an  in- 
strument, which  makes  only  a  color  of  title, 
creates  a  constructive  actual  possession  of 
the  unoccupied  lands  embraced  by  the  in- 
strument only  to  the  extent  of  the  boundaries 
described  in  it,  it  is  difficult  to  see  how  the 
holding  of  one  tract  of  land  under  such  an  in- 
strument would  create  an  actual  possession, 
by  construction,  to  other  separate  and  inde- 
pendent tracts  of  land,  although  contiguous  to 
the  tract  held  under  the  Instrument. 

[11,11]  It  has  been  held  in  this  Jurisdic- 
tion, by  a  uniform  line  of  decisions,  that 
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where  there  Is  a  lap  of  a  Junior  npoa  a  senior 
grant,  and  although  the  senior  patentee  has 
never  entered  upon  any  part  of  his  grant, 
and  has  only  the  oonstmctlre  possession  of 
It,  which  the  law  vests  in  him,  and  the  Junior 
patentee  enters  upon  his  grant,  but  without 
the  lap,  and  although  he  does 'so  with  the 
intention  of  holding  to  the  extent  of  his 
boundaries,  he  is  not  in  the  possession  of 
the  lap^  either  actually  or  constructively,  be- 
cause his  possession  of  it  would  be  only  con- 
structlTe,  and  such  possession  would  not 
displace  the  constructive  possession  which  the 
senior  patentee  already  has.  Trimble  v. 
Smith,  supra.  In  the  Instant  case,  the  ai>- 
pellee  and  his  predecessors  In  title  have  had 
the  constructive  possession  of  the  lands  in- 
cluded in  the  75-acre  and  the  50-acre  pat- 
ents, then  how  could  the  constructive  posses- 
sion, which  it  Is  claimed  that  Wm.  Mlnlard 
obtained  over  the  unoccupied  portion  of  the 
lOO-acre  patent,  by  entering  upon  It  under 
a  mere  color  of  title,  disseise  the  appellee  of 
his  constructive  possession  of  the  75-acre 
and  GO-acre  grants?  While  there  has  been 
some  divergence  of  opinion  and  expression 
In  the  many  decisions  of  this  court  with  ref- 
erence to  land  titles,  arising  largely  from  the 
different  statements  of  fact  In  the  different 
cases.  It  has  been  practically  settled  as  a  rule 
of  property  in  this  state  that  one  who  owns 
and  resides  upon  a  tract  of  land  and  acquires 
an  Inferior  title  by  deed  or  otherwise  to  an 
adjoining  tract,  to  which  some  one  else  has 
a  constmctive  posseaalon  by  reason  of  his 
legal  title,  does  not  acquire  an  actnal  pos- 
session of  the  tract  to  which  be  holds  a  color 
of  title  by  reason  of  the  deed  to  him,  and 
before  he-  obtains  the  adverse  possession  of 
It  he  must  enter  upon  it  and  take  physical 
possession  of  it.  Whitley  County  Land  Ck>. 
T.  Powers,  146  Ky.  801,  144  S.  W.  2 ;  Bowling 
T.  Breathitt  Goal  ft  Iron  &  Lumber  Co.,  su- 
pra; Qnlsenberry  v.  Cbenault,  143  Ky.  312, 
136  S.  W.  625. 

[21,211  It  is  also  held  that  where  one 
enters  under  a  deed,  upon  land,  to  a  part  of 
which  the  vendor's  title  was  valid  and  to  a 
part  of  which  the  vendor's  title  was  Invalid, 
and  was  covered  by  a  valid  title  of  another, 
and  he  occupies  the  portion  to  which  he  has 
a  good  title,  he  thereby  does  not  become  in 
the  adverse  possession  of  the  portion  to 
which  be  has  not  a  valid  title,  unless  he  ac- 
tnsUy  enters  upon  it  and  subjects  It  to  his 
use  and  dominion,  and  In  such  a  manner  that 
it  will  be  notice  to  the  true  owner,  although 
a  different  rule  applies  where  his  title  to 
all  the  land  embraced  in  the  deed  is  in- 
valid. An  adverse  ];>os8esslon  must  be  based 
upon  some  physical  acts  performed  upon  the 
land  as  will  ^ve  the  true  owner  notice  that 
another  is  in  the  possession  of  his  land,  and 
the  acts  necessarily  must  be  such  that  It 
would  enable  the  owner  to  maintain  an  ac- 
tion of  ejectment  or  trespass  against  the  in- 
tnider.    Where  an  intruder  lias  a  deed  or 


patont  which  gives  him  a  c<dor  of  title,  and 
it  is  of  record,  the  owner  may,  by  investlga- 
ilon,  learn  the  extent  of  the  Intruder's  pos- 
session, when  he  has  received  notice  of  the 
adverse  holding  by  seeking  bis  acts  upon  the 
property ;  but  an  Instrument  creating  a  color 
of  tittle  does  not  necessarily  have  to  be  of 
record,  and  even  a  recorded  instrument  would 
not  give  warning,  as  the  owner  could  not 
know  that  the  person  to  whom  the  instru- 
ment gives  color  of  title  would  ever  under- 
take to  assert  his  claim  to  ownership,  by  tak- 
ing possession  of  the  land,  until  he  has  done 
so.  There  Is  no  step  necessary  for  the  own- 
er to  take  to  care  for  his  Interests,  until  the 
claimant,  under  color  of  title,  undertakes  to 
subject  the  property  to  his  use  and  dominion. 
In  the  Instant  case,  the  patents,  each,  em- 
braced an  independent  survey,  and  were 
granted  at  different  times,  and  a  deed  exe- 
cuted by  his  brother  the  patentee  for  their 
Interest  in  the  300-acre  patent,  and  which 
was  made  to  include  the  lands  in  contro- 
versy, would  not  change  the  right  of  the  ap- 
pellee, since  that  deed  was  made  only  ten 
years  ago.  Following  the  decisions  of  this 
court  and  the* analogies  of  the  law,  it  does 
not  seem  that  Wm.  Mlnlard's  actual  pos- 
session of  the  300-acre  tract  of  land,  which  he 
owned,  nor  of  the  lOO-acre  tract,  to  which 
he  had  a  color  of  title,  if  he  was  in  the  ac- 
tnal possession,  did  not  put  him  In  the  actual 
possession  of  either  the  75-acre  nor  the  60- 
acre  patent  boundaries,  and  hence  the  claim 
of  title  to  them  by  adverse  possession,  or 
that  the  conveyance  to  appellee  was  champer- 
tous  and  void,  must  both  fall,  and  the  court 
did  not  err  in  rejecting  the  instruction  of- 
fered. 

4.  The  cross-appeal  is  as  to  the  Judgment 
of  the  court  adjudging  the  ownership  of  the 
coals,  minerals,  etc.,  in  three  of  the  tracts 
of  land,  which  were  adjudged  to  aiqpellant. 
They  are  the  Taylor  Huff  tract,  the  Wm. 
Mlnlard  lOO-acre  patent  boundary,  and  the 
Walter  Mlnlard   lOO-acre   patent   boundary. 

[22,  23]  The  Taylor  Huff  tract  is  not  em- 
braced by  any  patent,  except  the  Lockard, 
under  which  appellee  claims  title.  The  ap- 
pellee should  have  recovered  It,  unless  the 
appellant  had  title  by  adverse  possession  or 
it  was  in  the  adverse  possession  of  appellant 
or  Its  vendors  when  the  deed  to  appellee  for 
the  lands  was  executed.  At  the  time  of  the 
trial,  Taylor  Huff,  the  vendor  of  appellant, 
had  died.  It  seems  that  Taylor  Huff  claim- 
ed to  be  the  owner  of  this  tract  of  land  un- 
der a  deed  which  was  executed  to  him  by 
John  Huff  on  July  2,  1881,  and  it  embraced 
the  land  In  controversy.  It  is  insisted  by 
the  appellee  that  the  court  should  have  di- 
rected a  verdict  in  its  favor  for  this  tract  of 
land,  and  insists  that  the  only  evidence  of 
any  adverse  possession  of  it  by  Taylor  Huff 
was  a  small  clearing,  which  commenced  up- 
on the  boundary  within  a  patent  that  was 
granted  to  Jas.  Mlnlard  on  November  17, 
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1856,  anterior  to  Lockard's  patent,  and  that 
this  clearing  and  Improvement  extended  for 
some  short  distance  within  the  boundary  of 
the  deed  from  John  Huff  to  Taylor  Huff,  and 
that  Taylor  Huff  did  not  reside  within  this 
boundary,  and  did  not  make  the  improve- 
ment referred  to,  but  that  he  resided  at  a 
place  upon  an  adjoining  patent,  which  was 
granted  to  William  Turner  and  Wm.  Mlniard 
and  was  older  in  point  of  age  than  the  Lock- 
ard  patent.  The  land  covered  by  the  patent 
to  James  Mlniard  of  November  17,  1855,  was 
conveyed  to  Taylor  Huff  by  Mlniard  on  June 
21,  1897.  There  was  other  evidence,  how- 
ever, to  the  effect  that  Taylor  Huff  had 
lands  cleared  and  fenced  upon  the  tract  in 
controversy  for  26  years  before  the  trial, 
and,  under  these  circumstances,  the  ques- 
tion of  adverse  possession  and  champerty 
were  ones  for  the  Jury,  and  it  determined 
under  the  instructions  that  Taylor  Huff  had 
maintained  an  adverse  possession  to  the 
land  for  the  statutory  period  necessary  to 
create  title,  and  its  verdict  cannot  be  now 
disturbed. 

[24, 2S]  6.  The  appellee  insists  that  the 
court  was  in  error  in  not  directing  a  verdict 
in  his  favor  for  the  coals,  minerals,  etc.,  in 
the  Walter  Mlniard  100-acre  patent  bound- 
ary, and  the  Wm.  Mlniard  lOO-acre  patent 
While  the  evidence  for  appellee  was  being 
heard  upon  the  trial,  he  offered  in  evidence 
a  copy  of  the  pleadings,  process,  and  of  the 
Judgment,  in  the  action  of  Cordelia  Lockard 
et  al.  V.  Asher  Lumber  Company  et  al.,  131 
Fed.  689,  95  C.  0.  A.  617,  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of 
Kentucky.  An  objection  was  sustained  to 
the  Introduction  of  this  record  as  evidence, 
to  which  appellee  excepted  and  now  com- 
plains of  the  ruling  of  the  court  as  prejudi- 
cial error.  The  complainants  in  tliat  action 
were  the  devisees  under  the  will  of  C.  O. 
liOckard  and  the  vendors  of  appellee.  Among 
the  defendants  were  Wm.  Mlniard  and  Wal- 
ter Mlniard,  through  whose  possession  of 
the  surface  of  the  lands  the  appellant  is,  in 
this  action,  claiming  the  ownership  of  the 
coals,  minerals,  etc.,  in  the  two  tracts  of 
land  now  being  considered.  They  were  serv- 
ed with  process  and  appeared  in  that  action 
and  made  a  defense  to  it.  The  action  was 
to,  quiet  the  title  of  the  complainants,  to- 
gether with  various  other  tracts  within  the 
liOCkard  patent,  to  the  two  tracts  of  land  now 
under  consideration,  and  to  enjoin  Walter 
and  Wm.  Mlniard  from  trespassing  or  com- 
mitting waste  upon  the  lands  which  are  here 
In .  controversy,  and  from  ever  claiming  any 
right,  title,  or  interest  in  the  lands,  and  to 
adjudge  the  complainants  to  be  the  owners 
of  the  lands,  free  from  any  claim  or  interest 
of  the  defendants.  The  action  was  filed  in 
the  year  1900,  but  the  final  Judgment  was  not 
rendered  until  March  6,  1906,  and  resulted 
in  a  Judgment  in  favor  of  the  complainants. 


The  court,  after  adjudging  that  the  devisees 
of  O.  O.  Lockard  were  the  true  and  beneficial 
owners  of  the  land,  adjudged  that  the  de- 
fendants in  that  action,  which  included  Wal- 
ter and  Wm.  Mlniard  and  all  persons  who 
should  claim  under  them,  to  be  forever  en- 
Joined  from  trespassing  upon  the  lands,  and 
from  setting  up,  pretending  or  in  any  wise 
asserting  any  estate,  title,  right,  interest, 
claim,  or  demand  In  or  to  the  lands,  adverse 
or  contrary  to  the  Interest  or  title  of  the 
complainants,  or  of  any  person  who  there- 
after might  claim  under  them.  The  court 
had  Jurisdiction  of  both  the  parties  and  the 
subject-matter,  but  it  Is  insisted  that  the 
record  and  Judgment  was  not  competent  ev- 
idence, in  the  Instant  case,  against  the  ap- 
pellant, because  it  was  a  purchaser  for  val- 
ue of  the  interests  claimed  by  it  in  the  lands, 
during  the  pendency  of  the  suit,  in  the  year 
1903,  and  without  notice  of  the  claim  of  ap- 
pellee's vendors  to  the  ownership  of  the  land, 
and  that  the  Us  pendens  notice. provided  for 
by  section  2358a,  Ky.  Statutes,  was  never 
filed  in  the  office  of  the  clerk  of  the  Harlan 
county  court,  and  that  under  the  express 
provisions  of  that  statute  the  Judgment  could 
not  affect  their  interests  in  the  land.  It  ap- 
pears that  no  such  notice  was  ever  filed. 
The  statute  provides  as  follows. 

"That  no  action,  croaa-action,  coonterdaim 
or  other  proceeding  whatever  •  •  •  here- 
after commenced  or  filed  in  which  the  title  to 
or  the  possession  or  ase  of  or  any  lien,  tax,  as- 
sessment, or  charge  on  real  estate,  or  any  in- 
terest therein,  ia  in  any  manner  attected  or  in- 
volved nor  any  order  or  judgment  therein,  nor 
any  sale  or  other  proceeding;  thereunder,  shall 
in  any  manner  affect  the  right,  title  or  inter- 
est of  any  subsequent  purchaser,  lessee,  or  en- 
cumbrancer of  such  real  estate  or  interest  for 
^•alue  and  without  notice  thereof,  except  from 
the  time  there  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  court  in  which  tlw  real  es- 
tate or  greater  part  thereof  lies,  a  memoran- 
dum, etc:    •    •    ♦ " 

It  is  provided  that  the  memorandum  shall 
state  the  style  and  number  of  the  action,  and 
the  court  In  which  It  la  commenced  or  pend- 
ing, and  the  name  of  the  person  whose  In- 
terest In  the  real  estate  is  Involved,  and  a 
description  of  the  real  estate  affected  by  the 
proceeding.  We  do  not  concur  in  the  view 
urged  by  counsel  for  the  appellee  that  a  lis 
pendens  notice,  as  provided  by  that  statute, 
is  unnecessary  in  order  that  the  proceeding, 
sale,  or  Judgment  may  affect  the  title  or 
interest  of  a  subsequent  purchaser,  lessee, 
or  incumbrancer,  for  value,  without  no- 
tice, of  real  estate  involved  in  a  suit  In  a 
federal  court,  where  the  real  estate  Is  sit- 
uated in  this  state.  It  Is  a  rule  pertaining 
to  property  situated  In  this  state,  and  It  la 
to  be  assumed  that  the  federal  courts  will 
give  force  and  effect  to  it,  as  the  courts  of 
the  state  will  do.  Onie  notice  must  be  filed 
by  some  party  who  has  an  interest,  and,  if 
the  clerk  of  the  county  court  should  refuse 
to  do  bis  duty  In  regard  to  It,  he  could  be 
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compelled  by  proper  proceedings  W  do  so. 
AU  the  cases  In  this  Jurisdiction  In  wblcb  this 
statnte  has  been  cMi&traed  have  related  to 
Instances  In  -which  the  owner  of  the  propetty 
affected  had  made  sales,  leases,  or  placed  in- 
combrances  upon  It,  and  in  no  Instance  has 
file  statnte  been  Invoked  to  protect  a  pur- 
duner  or  lessee  or  Incumbrancer  who  has 
purchased  or  leased  property  from  an  In- 
dividual who  did  not  own  It,  or  has  accept- 
ed an  Incumbrance  upon  property  which  was 
executed  or  placed  upon  it  by  some  one  who 
did  not  have  any  title  to  It  or  Interest  In  It 
The  statute  does  not  seem  to  have  applica- 
tion to  the  case  where  a  person  sells,  leases, 
or  Incumbers  real  estate  not  bis  own  and 
which  he  never  had  owned.  In  the  instant 
case,  the  lands  In  controversy  were  the  prop- 
erty of  appellee's  vendors,  and  had  never 
been  owned  by  the  vendors  of  appellant 
The  vendors  of  appellant  had  procured  pat- 
ents subsequent  to  that  of  appellee  which 
gave  them  only  a  color  of  title,  and  there 
Is  no  pretense  that  they  had  been  in  pos&es- 
gion  of  the  lands  for  such  a  time  as  to  make 
them  owners  by  adverse  possession,  at  the 
time  of  their  sales,  of  the  coals,  minerals,, 
etc.,  to  appellant 

[21,27]  As  before  jrtated,  the  appellant 
must  necessarily  rely  for  its  title  to  the 
coals,  minerals,  eta,  in  the  lands  to  the  own- 
ership of  the  lands  by  its  vendor^'  acquired 
by  adverse  possession.  The  statute,  section 
2366a,  Ky.  Statutes,  Is  invoked,  which  pro- 
vides OS  follows: 

"Wherever  the  mineral  or  other  interests  in 
or  rights  appurtenant  to  land  in  this  common- 
wealth have  heretofore  passed,  or  shall  here- 
after pass,  in  any  way,  from  a  claimant  in  pos- 
session of  the  surface  of  said  land,  the  continu- 
ity of  the  possession  of  such  mineral,  interests 
and  rights  shall  not  be  deemed  thereby  to  have 
been,  or  to  be,  broken;  but  the  possesaion  of  the 
■arface  by  the  original  claimant  thereof,  from 
whom  such  mineral,  Interests  or  rights  ijassed, 
or  by  those  claiming  through  or  under  him,  or 
l^  virtne  of  a  judgment  against  him  in  an  ac- 
tion to  which  the  holder  of  said  mineral,  in- 
terests or  rights  is  not  a  party,  shall  be  deemed 
to  have  been,  and  hereafter  to  be,  the  possession 
of  sudi  mineral,  interests  and  rights  in  said  land 
tor  the  benefit  of  said  person,  his  heirs  and  as- 
signs, to  whom  said  mineral,  interests  or  rights 
have  or  shall  have  passed  as  aforesaid." 

[28]  Under  the  provisions  of  this  statute, 
it  gpems  that  if  the  vendors  of  appellant  were 
In  possession  of  the  lands  when  they  sold  the 
coals,  minerals,  eta,  to  appellant,  and  there- 
after remained  In  possession  until  they  had 
been  in  the  adverse  possession  of  the  lands 
for  the  statutory  period,  counting  from  their 
first  acquiring  actual  possession  of  the  lands, 
the  title  of  appellant  was  made  valid;  but  if, 
before  the  statutory  period  bad  expired,  they 
bad  abandoned  the  possession  or  been  evicted 
by  the  owners  of  the  paramount  title,  then 
the  title  of  appellant  failed.  The  possession 
of  its  vendors,  or  those  claiming  under  or 
through  them,  inured  to  the  benefit  of  the 
appellant;    but,  if  its  vendors  did  not  keep 


the  adverse  possession,  tben^  In  the  absence 
of  such  adverse  possession,  there  was  notti- 
Ing  to  ripen  the  appellant's  clatm  into  a  title. 
If  the  one  holding  the  possession,  and  upon 
whose  possession  the  appellant  depends  for 
the  ripening  of  its  title,  is  estopped  to  deny 
the  title  of  appellee,  and  Is  prcAibited  from 
claiming  to  own  the  land,  or  any  interest  in 
it,  and  from  holding  it  adversely  to  the  ap- 
pellee, it  seems  that  appellant  wonld  be  in  no 
better  condition  than  he  would  be  if  the  pos- 
session was  entirely  vacant  The  suit  in  the 
federal  District  Ciourt  put  the  title  to  and 
ownership  of  the  lands  in  issue  between  ap- 
pellee's vendors  and  the  minerals  just  as 
fully  and  completely  as  If  it  had  been  a 
suit  in  ejectment,  instead  of  quia  timet.  The 
Judgment  of  the  court  therein  was  conclusive 
between  the  parties.  The  statute  of  limita- 
tion gives  title  only  to  those  who  hold  ad- 
verse possession  of  land  claiming  it  as  their 
own,  undisturbed,  continuously,  and  peace- 
ably, for  as  many  as  IS  years.  An  action  Is 
the  only  way  provided  for  disturbing  one  who 
Is  in  possession  of  a  tract  of  land  and  claim- 
ing to  own  It  A  Judgment,  which  determines 
that  he  Is  not  the  owner  and  forbids  him  to 
claim  to  be  such  and  enjoins  him  from  using 
or  trespassing  upon  the  land,  concludes  his 
right  to  hold  it  adversely.  Any  adverse  pos- 
session, which  he  might  have  had  or  claimed 
before  the  institution  of  the  action  in  which 
the  Judgment  was  rendered. or  pending,  is 
extinguished  by  the  Judgment,  and  if  he 
would  create  a  title  to  the  lands,  either  in 
himself  or  that  would  innre  to  the  benefit  of 
the  holder  of  the  minerals  under  the  surface, 
he  must  remain  in  adverse  possession  of  the 
land  for  15  years  after  the  Judgment  When 
the  judgment  was  rendered,  it  then  became 
his  duty  to  grlve  up  the  iiossesslon  and  to 
refrain  from  any  further  possession  of  the 
land,  or  claim  to  its  ownership.  Such  a  Judg- 
.ment  is  a  termination  of  any  claims  or  rights  • 
he  hfld  In  the  land.  It  breaks  the  continuity 
of  his  possession,  if  any  he  bad  theretofore. 
During  the  15  years  necessary  for  him  to 
hold  the  land  in  order  to  create  a  title  by 
adverse  possession,  after  the  Judgment,  al- 
though his  possession  migfht  be  sufficient  un- 
der the  statute  of  limitations,  he  having  been 
estopped  to  deny  the  title  of  the  owner,  it  Is 
not  such  adverse  possession  as  will  make  a 
sale  and  conveyance  by  the  owner  void,  as 
being  against  the  champerty  statute.  Perrj 
V.  Eagle  Coal  (Jo.,  170  Ky.  824,  186  S.  W.  876; 
Jones  V.  Chiles,  2  Dana,  25;  Barret  v.  Co- 
bum,  3  Mete.  510;  Baley  v.  Deaklns,  6  B. 
Mon.  161;  Castleman  v.  Combs,  7  T.  B.  Mon. 
273 ;   Grlffltb  v.  Dicken,  4  Dana,  561. 

Since  the  Judgment  in  the  federal  court, 
the  expiration  of  the  time  has  not  been  suf- 
ficient to  permit  the  creation  of  a  title  to  the 
lands  by  adverse  possession,  if  appellant's 
vendors  have,  in  fact,  maintained  such  a  pos- 
session since  the  rendition  of  that  Judgment 
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nie  posaesslon  of  the  vendors  of  appellant 
having  terminated  by  the  Judgment,  and  the 
appellee  not  having  taken  actual  possession 
of  the  land  by  virtue  of  the  judgment,  there 
has  been  no  actual  possession  of  it  by  virtue 
of  the  Judgment  since  its  rendition.  Hence  it 
seems  the  court  was  in  error  in  rafuslng  to 
admit  the  record  and  Judgment  of  the  fed- 
eral court  in  evidence,  and  the  giving  to  it 
such  effect  as  it  was  entitled  to  have.  Upon 
the  facts  presented  in  evidence,  after  the 
admission  of  the  record  and  Judgment  of  the 
federal  court,  the  appellee  was  entitled  to 
have  included  In  the  peremptory  lostructiou 


in  his  favor  the  coals,  minerals,  etc.,  Id  the 
Walter  Minlard  tract,  embraced  in  patent 
No.  61935,  and  the  Wm.  Minlard  tract,  em- 
braced in  patent  No.  68985. 

It  is  therefore  ordered  that  the  Judgment 
be  afl9rmed  upon  the  original  appeal,  and  le- 
versed  upon  the  cross-appeal  as  to  the  Wm. 
Minlard  tract  and  the  Walter  Minlard  tr^ct, 
which  were  embraced  by  the  Junior  patents, 
Nos.  68986  and  61935,  respectively,  and  other- 
wise the  Judgment  upon  the  cross-appeal  is 
affirmed,  and  the  cause  is  remanded,  wltb 
directions  for  further  proceedings  In  con- 
formity to  this  opinion. 


Digitized  by 


Google 


Rsi 


SCOTT  T.  BCOTT 


14» 


SOOTT  et  al.  t.  SCOTT  et  al. 

iConrt  of  Appeals  of  Kentucky.    Dec.  8.  1916.) 

1.  Deeds  €=3l27(2)-—  Estates  Conveted  — 
Words  of  Ptjbchase  ob  HiIMITation  — 
"BoDitT    Heibs." 

The  role  that  a  conveyance  to  one  and  "ber 
bodily  heirs,"  or  the  "heirs  of  her  body,"  creates 
an  estate  tail,  which  by  the  statute  is  convert- 
ed into  a  fee,  does  not  apply,  where  there  is 
something  else  in  the  deed  from  which  a  reason- 
able inference  can  be  drawn  Uiat  the  words  were 
used  in  a  aense  different  from  their  technical 
sipiification,  so  that,  in  a  husband's  deed  to  his 
wife  and  "her  bodily  heirs  by  Crit  Scott," 
with  grant  to  "the  party  of  the  second  part, 
their  heirs  and  assigns,"  and  with  a  habendum 
cisuse  "nnto  the  party  of  the  second  part,  their 
heirs  and  assigns  forever,"  made  in  considera- 
tion of  the  grantor's  love  and  alfection  for  her 
&nd  their  children,  the  words  "her  bodily  heirs 
bj  Crit  Scott"  were  words  of  purchase,  and  not 
of  limitation,  as  if  tite  word  "children"  was 
used  in  their  place. 

[Ed.  Note.— For  other  cases,  see  Deeds,  dent. 
Dig.  {  358;   Dec.  Dig.  <8=3l27(2). 

For  other  definitions,  see  Words  and  Phrases, 
Rrst  and  Second  iSeries,  Bodily  Heirs.] 

2.  Deeds  ®=il2D(4)  —  Estates  Contbted  — 
Lira  Estate— vested  Beuaindeb. 

Whether  the  wife  takes  a  joint  estate  with 
her  children,  or  a  life  estate,  with  remainder  to 
her  children,  depends  upon  the  relationship  of 
the  parties  and  the  language  of  the  deed,  and, 
absent  a  contrary  intention,  such  conveyance 
will  be  held  to  vest  in  the  wife  a  life  estate  only. 
p)d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dif.  J  431;   Dec.  Dig.  <8=129(4).] 

3.  Fbacdulent  Conveyances  <3=»71,  76  — 
Bona  Fide  Pubchaseb- Riohts. 

Under  Ky.  St  If  1906,  1907,  relating  to  the 
rights  of  bona  fide  purchasers,  a  conveyance  ac- 
tually fraudulent  as  to  the  grantor's  creditors 
in  roid  as  to  subsequent  purchasers  for  value, 
who  are  not  affected  by  either  actual  or  con- 
sitructive  notice  of  the  conveyance;  and  a  con- 
veyance merely  voluntary,  and  hence  only  con- 
structively fraudulent,  is  void  as  to  such  pur- 
chasers, unless  they  have  actual  notice  of  the 
conveyance,  constructive  notice  being  Insuffi- 
cient 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  {{  184,  191;  Dec.  Dig. 
«=>71,  75.] 

4.  Fbaudttuent  Conveyances  $=324S— Bona 
Fide  Pubchasebs— Notice— Time. 

The  protection  afforded  to  subsequent  pur- 
chasers ror  value  from  a  fraudulent  grantor  is 
only  for  a  limited  period,  and,  whether  the 
former  conveyance  is  actually  or  constructively 
fraodolent  as  to  grantor's  creditors,  the  gran- 
tee's title  is  perfect  after  the  lapse  of  10  years, 
and  a  purchaser  from  the  grantor  after  that 
time  is  then  as  much  bound  to  take  notice  of 
the  prior  voluntary  or  fraudulent  conveyance 
ss  if  the  grantee  had  baen  an  innocent  pnrdiaser 
for  value. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §||  730-734;  Dec.  Dig. 
«=248.] 

Appeal  from  Circuit  Ooart,  Pike  County. 

Suit  to  qniet  title  by  Daisy  Scott  and  oth- 
ers against  John  W.  Scott  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed,  and  cause  remanded. 

Staton  ft  Plnson  and  O.  A.  Stamp,  all  of 
Plkevine,.for  appellants.  Childers  ft  Chlld- 
ers,  of  Plkevllle,  for  appellees. 


*  CIjAY,  C.  Brln  Scott  owned  a  large  boand- 
ary  of  land  In  Pike  county,  which  he  dltlded 
among  his  children.  Among  those  who  re- 
ceived conveyances  were  Crit  Scott  and  7ohn 
W.  Scott.  On  November  30,  1801,  Crit  Scott 
conveyed  bis  land  to  his  wife,  Pricy  Scott, 
"and  her  bodily  heirs  by  Crit  Scott";  the 
deed  reciting  "that  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the 
snm  of  the  love  and  affection  that  I  have 
for  my  wife  and  children,"  etc.  The  deed 
was  recorded  on  December  3,  1801.  When 
the  deed  was  made,  Crit  Scott  believed  that 
he  was  about  to  be  sued  for  slander,  and  he 
executed  the  conveyance  to  prevent  the  prop- 
erty from  being  subjected  to  any  judgment 
that  might  be  rendered  against  him.  After 
the  deed  was  put  to  record,  the  words  "and 
her  bodily  heirs  by  Crit  Scott"  were  erased, 
not  only  from  the  original  deed  itself,  bat 
from  Uie  deed  as  recorded.  The  word 
"their,"  before  the  words  "heirs  and  as- 
signs," in  both  the  granting  and  habendum 
clauses,  was  changed  to  "her."  Exactly  when 
and  by  whom  these  erasures  and  changes 
were  made  does  not  satisfactorily  appear. 
On  January  20,  1002,  Pricy  Scott  and  Iier 
husband,  Crit  Scott,  conveyed  tbs  same 
land  to  John  W.  Scott  and  Elizabeth  Scott, 
bis  wife,  by  deed  containing  covenants  of 
general  warranty,  and  pnrportlng  to  convey 
the  fee-simple  title.  The  consideration  paid 
was  S1,000. 

Claiming  to  own  the  land  as  remainder-' 
men,  subject  to  tbeii  mother's  life  estate, 
plaintiffs,  Daisy  Scott,  Alice  Scott,  Mirtle 
Scott,  and  Minerva  Scott,  children  of  Pricy. 
Scott  and  Crit  Scott,  brought  this  salt 
against  John  W.  Scott  and  his  wife  to  qniet 
their  title,  to  correct  tbfe  deed  under  which 
they  held,  to  enjoin  future  waste,  and  re- 
cover damages  for  prior  wslste.  The  peti- 
tion was  dismissed,  on  the  ground  that  the 
conveyance  from  Crit  Scott  to  his  wife  and 
children  was  voluntary  and  fraudulent,  and 
that  John  W.  Scott  and  his  wife  were  bona 
flde  pnrchasers  for  value,  without  actual  no- 
tice of  the  conveyance  to  Pricy  Scott's  chil- 
dren.   The  children  appeaL 

[1]  The  first  question  to  be  determined  is: 
What  estate,  tf  any,  did  plaintiffs  acquire 
in  the  land  by  virtue  of  the  deed  of  No^ 
vember  80,  1891?  The  rule  that  a  convey- 
ance to  one  and  "her  bodily  heirs,"  or  the 
"heirs  of  her  body,"  creates  an  estate  tail, 
which,  by  onr  statute,  Is  converted  into  a  fee, 
does  not  apply  where  there  Is  somethlhg 
else  in  the  deed  from  whlcb  a  reasonable 
Inference  can  be  drawn  that  the  words  were 
used  In  a  sense  different  ^om  their  legal 
or  technical  signification.  In  the  convey- 
ance under  consideration,  the  party  of  the 
second  part  is  Pricy  Scott  "and  her  bodily 
heirs  by  Crit  Scott"  The  grant  is  to  "the 
party  of  the  second  part,  their  heirs  and  as- 
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The  Iiabeadnm  danae  Is  "unto  the 
party  of  tbe  second  part,  tbelr  heirs  and  as- 
signs forever."  Not  only  so,  but  the  deed 
shows  that  It  was  made  In  consideration  of 
the  love  and  affection  which  the  grantor  had 
for  his  wife  and  children.  It  is  apparent, 
therefore,  from  the  other  provisions  of  the 
deed,  that  the  words  "her  bodily  helis  by 
Grit  Scott"  were,  not  used  in  thMr  technical 
sense,  but  were  intended  to  be  synonymons 
with  "children."  In  such  a  case,  the  words 
"her  bodily  heirs  by  Crit  Scott"  wiU  be  re- 
garded as  words  of  purcliase,  and  not  of 
limitation,  and  the  deed  will  l>e  construed 
as  if  the  word  "cbdldren"  was  used  in  place 
of  the  words  "her  bodily  heirs  by  Grit 
Scott"  Braon  v.  Elzey,  etc.,  83  Ky.  440; 
Tucker,  eta,  v.  Tucker,  etc.,  78  Ky.  603; 
Rlghter,  etc.,  v.  Forrester,  eta,  1  Bush,  278 ; 
Mitchell  V.  Simpson,  88  Ky.  125,  10  &  W. 
872, 10  Ky.  Law  Kep.  70a 

[2]  Under  such  circumstances  the  grantee 
will  not  take  the  entire  fee;  but  whether 
she  will  take  a  joint  estate  with  her  chil- 
dren, or  a  life  estate  with  remainder  to  her 
children,  depends  upon  tbe  relationship  of 
the  parties  and  the  language  of  the  deed. 
And  where  there  is  nothing  in  the  deed  to 
show  a  contrary  Intention,  a  conveyance 
from  the  husband  to  his  wife  and  her  chil- 
dren will  vest  the  wife  with  a  life  estate  and 
the  ctilldren  with  the  remainder.  McFariand 
V.  Hatchett,  118  Ky,  423,  80  S.  W.  1185,  26 
Ky.  Law  Rep.  276;  Hall  v.  Wright,  121  Ky. 
16,  87  S.  W.  1129,  27  Ky.  Law  Bep.  1186; 
Ewing  V.  MiUiken,  148  Ky.  841,  147  S.  W. 
.770 ;  Virginia  Iron,  Coal  &  Coke  Go.  v.  Dye, 
146  Ky.  624,  142  S.  W.  1057;  American  Na- 
tional Bank  y.  Madison,  144  Ky.  166,  137 
S.  W.  1076,  38  L.  B.  A.  (N.  S.)  697.  It  fol- 
lows that  the  chancellor  properly  held  that 
under  the  deed  in  question  Pricy  Scott  took 
a  mere  life  estate  and  her  cbUdren  the  re- 
mainder. That  being  true,  It  likewise  fol- 
lows that  the  deed  from  Prlcy  Scott  and  her 
husband  to  John  W.  Scott  and  tils  wife, 
though  purporting  to  convey  a  fee  simple, 
conveyed  merely  the  life  estate  of  Pricy 
Scott 

[3]  But  it  is  insisted  that,  as  the  deed  from 
Crit  Scott  to  his  wife  and  children  was  not 
only  voluntary,  but  fraudulent,  the  rights  of 
John  W.  Scott  and  his  wife  are  not  affected 
thereby,  because  they  paid  a  valuable  and  ade- 
quate consideration  for  the  land  without  ac- 
tual notice  of  the  fact, of  the  prior  ccaivey- 
ance  to  Pricy  Scott's  children.  Under  our 
statutes,   a    conveyance   which   is   aMually 


fraudulent  as  to  the  grantor's  creditors  is 
void  as  to  subsequent  purchasers  for  value 
from  the  grantor,  such  purchasers  not  being 
affected  by  either  actual  or  constructive  no- 
tice of  the  conveyance,  and  a  conveyance 
which  is  merely  voluntary,  and  therefore 
only  constructively  fraudulent,  is  void  as  to 
such  purchascia,  unless  they  have  actual 
notice  of  the  conveyance,  constructive  notice 
not  being  sufficient  to  affect  them.  Kentucky 
Statutes',  i{  1006  and  1007 ;  Jones'  Adm'r  v. 
Jenkins,  83  Ky.  391;  Ward  v.  Thomas,  81 
Ky.  462;  Sewell  ▼.  Nelson,  113  Ky.  171.  67 
8.  W.  986,  23  Ky.  Law  Bep.  2438. 

[4]  But  the  protection  thus  afforded  to  pur- 
cliasers  for  value  is  only  for  a  limited  period, 
and,  whether  the  conveyance  be  actually  or 
constructively  fraudulent,  the  title  of  tbe 
grantee  Is  perfect  after  the  lapse  of  10  years, 
as  any  action  to  set  aside  such  a  conveyance  is 
barred  after  that  time;  and  a  purchaser  is 
then  as  much  bound  to  take  notice  of  the 
prior  voluntary  or  fraudulent  conveyance  as 
If  the  grantee  had  been  an  innocent  purchas- 
er fqr  value.  Brown  v.  Connell,  86  Ky.  403, 
3  S.  W.  794,  9  Ky.  Law  Bep.  27.  Here  the 
defendants,  John  W.  Scott  and  wife,  purchas- 
ed from  Pricy  Scott  and  her  husband  more 
than  10  years  after  the  alleged  fraudulent 
conveyance  was  made  by  Crlt  Scott  to  his 
wife  and  chlldi-en.  Under  the  circumstances. 
It  is  unnecessary  to  determine  whether  tbe 
conveyance  was  actually  fraudulent,  or  only 
constructively  fraudulent,  or  whether  the  de- 
fendants purchased  vilth  or  without  actual 
notice.  Having  bought  the  land  more  than 
10  years  after  the  alleged  fraudulent  convey- 
ance was  made,  they  acquired  no  title  by 
their  purchase.  It  follows  that  plaintiffs  are 
entitled  to  have  the  deed  corrected,  and  their 
title  to  the  remainder  Interest  In  the  land 
quieted. 

In  view  of  the  state  of  the  record  and  of 
the  fact  that  such  questions  have  not  been 
passed  on  by  the  chancellor,  we  refrain  at 
present  from  expressing  any  (pinion  on  tbe 
llabUity  of  Prlcy  Scott  and  Crlt  Soott  to  the 
defendants,  John  W.  Scott  and  wife,  under 
their  covenant  of  general  warranty,  or  on  the 
question  of  waste  and  improvements  between 
plaintiffs  and  defendants,  but  think  it  best 
to  remand  the  case,  with  directions  to  the 
chancellor  to  consider  and  pass  on  these 
questions  after  the  parties  have  been  given 
an  opportunity  to  take  further  proof,  If  they 
so  desire. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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GAB80N  T.  STATB.     (No.  4221.) 

(Coart  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1916.    Behearinc  Denied 

Dec.  20,  1916.) 

1.  Cbuciiiai.  IjAW  «s»1000(7)— Affkai/— Nk- 
CE8SITT  or  Biu.  or  E2zobftion8— Rbfosai. 

OF    CONTinTJANOK. 

Where  no  bill  of  ezcepdons  ia  reserved  to 
refosal  of  continuance,  it  is  not  reviewable. 

[£!d.  Note. — ^For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  (  8204;  Dec  Dig.  «s>1090(7).] 

2.  HoiaCIDI  «5i»174(7)— BviDBKOB— Pbepaba- 
noNs  FOB  Flight. 

In  mnrder  trUI,  tesUmony  that  the  wit- 
ness, searcMni;  for  evidence  of  caase  of  the 
death  at  accused's  home,  found  a  trunk  pack- 
ed with  clothes  of  deceased  and  another,  ac- 
cused of  part  in  the  crime,  watr  admissible  as 
evidence  of  readiness  for  flight. 

[Ed.   Note. — For  other  cases,  see  Homicide, 
Cent.  DiK.  I  966;  Dec.  Dig.  «=9l74(7)-] 
8.  CaaatufAL  Law  «=>721Vi(Z)— Tbiai,-Ook- 

XEirr  OV  PBORBOtn'OS. 

In  marder  trial,  where  accused  contended 
that  another  who  nad  also  been  indicted  for 
the  crime,  and  was  a  witness  against  him.  was 
insane,  and  therefore  an  incompetent  witness, 
comment  bj  the  state  on  the  fact  that  accus- 
ed had  allied  several  doctors  and  yet  had  ques- 
tioned none  of  them  on  such  issue,  was  legiti- 
mate, it  appearing  accused  had  secured  two 
doctors  to  visit  sn:h  witness  and  called  both  of 
them  as  witnesses,  but  had  questioned  neither 
as  to  the  witness'  mental  condition. 

[Ed.   Note.— For  other  cases,   see   Criminal 
jAw,  Cent  Dig.  |  1673;    Dec.  Dig.  (S=»721% 
(2).) 
4.  Homicide  ^s>173— Evidence— Aduiristeb- 

uta  Poison. 
In  murder  trial,  evidence  that  accused  had 
ciTen  the  victim  'Vongh  on  rats,"  pretending 
it  was  medicine,  was  admissible;  it  oppearinx 
tibat  "rough  on  rats"  contains  arsemc,  and 
arsenic  in  quantities  was  found  in  the  victim's 
stomach,  after  death. 

[EM.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  374;   Dec.  Dig.  «=»173.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Jim  Carson  was  convicted  of  murder,  and 
appeals.     Affirmed. 

X  W.  Gross  and  A.  P.  Boldlng,  both  of 
Bonham,  for  appellant  C.  C.  McDonald, 
Att7.  Gen.,  for  the  State. 


BARPBB,  J.  Appellant  was  convicted  of 
mnrder,  and  his  punishment  aaaeased  at  99 
years  confinement  in  the  state  penitentiary. 

Appellant  and  Henrietta  Button  were  in- 
dicted s^arately,  charged  with  causing  the 
death  of  Era  Sutton  (a  daughter  of  Henriet- 
ta) by  administering  poison.  Appellant  filed 
a  plea  asking  that  his  codefendant  be  first 
tried,  as  be  believed  the  state  had  not  suffi- 
cient evidence  to  secure  her  conviction,  and 
that  her  testimony  would  be  material  to  bis 
defense. 

Tbe  state  filed  a  contest  of  this  plea,  alleg- 
ing tbat  Henrietta  Sutton  would  testify  in 
behalf  of  tbe  state  by  agreement,  and  that 
tbe  testimMiy  she  would  give  would  be  ma- 
terial to  tbe  state's  cause,  and  her  testimony 


[  would  not  be  material  to  the  defense.  Hen- 
rietta Sutton  filed  an  affidavit  stating  she 
desired  that  appellant  be  first  tried,  and  tbat 
she  would  testify  in  the  case  on  bebaU  of 
the  state. 

When  two  defendants  cannot  agree  on  the 
order  of  trial,  and  each  expresses  a  desire 
tbat  tbe  other  lie  first  tried,  it  then  becomes 
tbe  duty  of  the  court  to  direct  which  sball 
first  be  tried,  and  as  Henrietta  Sutton  and 
appellant  both  filed  pleas  asking  tbat  the 
other  be  tried  first,  there  was  no  error  In 
tbe  court  directing  that  appellant  be  first 
tried.  Article  727,  O.  C.  P.  1911;  Chumley 
v.  State,  32  Tex.  Cr.  R.  25S,  26  8.  W.  406; 
Parker  v.  State,  33  Tex.  Cr.  R.  Ill,  21  S.  W. 
604,  25  S.  W.  967. 

[1]  Appellant  then  filed  a  motion  asking 
that  the  case  be  continued  on  account  of  the 
absence  of  Dr.  O.  A.  Gray,  and  says  he  ex- 
pected to  prove  by  said  doctor  tbat  bis  code- 
fendant, Henrietta  Sutton,  is  in  an  insane 
condition  of  mind,  and  therefore  an  incompe- 
tent witness.  No  sufficient  diligence  is 
shown,  and  no  bill  of  exceptions  was  re- 
served to  the  action  of  the  court  in  overrul- 
ing his  motion  for  a  continuance;  conse- 
quently tbe  matter  is  not  presented  in  a  way 
to  authorize  a  review  of  tbat  question.  Cock- 
er v.  State,  31  Tex.  498,  and  cases  cited  In 
note  S,  p.  629,  Vernon's  Criminal  Procedure. 
However,  the  state,  out  of  tbe  abundance  of 
precaution,  when  the  motion  for  a  new  trial 
was  presented,  called  Dr.  Gray  as  a  witness, 
and  be  testified  that  he  had  never  seen  Hen- 
rietta Sutton  prior  to  the  trial,  and  since  the 
trial,  at  tbe  instance  of  tbe  state,  he  had 
called  on  her,  and  said  be  would  not  testis 
as  desired  by  appellant 

[2]  In  bills  of  exception  Nos.  1  and  2,  It  is 
contended  by  appellant  that  the  court  erred 
in  permitting  W.  L.  Norton  and  J.  Ij.  Camp- 
bell to  testify,  among  other  things,  that  they 
opened  a  trunk  and  found  the  trunk  packed 
with  appellant's  clothing,  and  the  clothing 
of  Henrietta  Sutton.  These  two  witnesses 
were  called  to  tbe  Sutton  home  on  account 
of  tbe  sudden  and  mysterious  death  of  Bra 
Sutton  and  her  sister  Tishie.  Tbey  were 
seaiching  for  some  evidence  as  to  tbe  cause 
of  death,  and  it  was  permissible  to  prove 
that  such  aeardi  was  made,  and  if  in  mak- 
ing tbe  search  It  was  discovered  tbat  appel- 
lant and  Henrietta  had  packed  their  clo- 
thing, ready  for  flight,  there  was  no  error  in 
permitting  tbat  fact  to  be  shown. 

[S]  Appellant  was  contending  on  tbe  trial 
tbat  Henrietta  Sutton  was  of  unsound  mind, 
and  under  such  state  of  facts  there  was  no 
error  in  tbe  state  commenting  on  the  fact 
that  appellant  bad  called  several  doctors 
as,  witnesses,  and  yet  asked  neither  of  them 
any  question  on  that  Issue.  In  fact  tbe  rec- 
ord before  us  discloses  that  appellant's  coun- 
sel bad  secured  two  doctors  to  visit  Henriet- 
ta Sutton;   tbat  be  called  both  of  them  as 
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witnesses,  but  asked  neither  of  them  any 
question  about  the  condition  of  her  mentally. 
The  argument  complained  of  was  proper  and 
legitlmatfe 

[4]  The  question  propounded  by  the  state 
to  Henrietta  Sutton  was  legitimate,  and  the 
answer  admissible,  when  she  testified  that 
appellant  had  given  the  girl  Bra  a  dose  of 
"rough  on  rats,"  pretending  it  was  medicine. 
The  record  discloses  that  "rough  on  rats" 
contains  arsenic,  and  ars«iic  In  quantities 
was  found  in  the  girl's  stomach  after  her 
death. 

The  Judgment  is  affirmed. 


LANG  V.  STATE.     (No.  4193.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 

1916.    Behearing  Denied  Dec. 

20,  1916.) 

Cbiuinai.    Law    ®=all31(4>— Apptii/— Bond 

OB  Recognizance— Dismissal. 
Under  Code  Cr.  Proc.  arts.  902,  9()4,  pro- 
viding for  a  prisoner's  release  pending  appeal 
upon  the  giving  of  a  recognizance  in  term 
time,  or  an  appeal  bond  daring  vacation,  the 
Court  of  Criminal  Appeals  acquires  no  juris- 
diction of  an  appeal  where  appellant  gives  an 
appeal  bond  during  term  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2974,  2976,  2977;  Dec.  Dig. 
<S=>1131(4).] 

Appeal  from  District  Court,  Montgomery 
County;    J.  Llewellyn,  Judge. 

Alec  Lang  was  convicted  of  a  felony,  and 
appeals.    Appeal  dismissed. 

J.  T.  Rucks,  of  Conroe,  and  Dean,  Humph- 
rey &  Powell,  of  HuntsvlUe,  for  appellant 
C.  C,  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  This  is  a  felony  convic- 
tion. Appellant  gave  notice  of  appeal,  and 
while  court  was  in  session  entered  into  an 
appeal  bond,  approved  by  the  sheriff  and  the 
trial  Judge.  Motion  ia  made  by  the  Assistant 
Attorney  General  to  dismiss  the  appeal  be- 
cause the  Jurisdiction  of  this  court  cannot  be 
thus  attached;  that,  in  order  to  attach  the 
Jurisdiction  of  this  court  under  snofa  drcnm- 
stances,  a  recognizance  must  be  entered  into 
during  term  time,  or,  if  this  be  not  done  dar- 
ing tlte  term,  he  can  obtain  his  release, 
though  the  appeal  Is  pending  before  the 
Court  of  Criminal  Appeals,  by  entering  into 
an  appeal  bond  as  prescribed  by  the  statute. 

Article  902  of  the  Code  of  Criminal  Proce- 
dure provides  that  where  a  party  desires  to 
appeal  and  takes  the  necessary  steps  to  ac- 
complish that,  and  desires  not  to  remain  in 
Jail  pending  the  appeal,  he  may  enter  into  a 
recognizance  pending  such  appeal,  provided 
it  is  in  term  time  and  he  was  in  custody,  at 
the  time.  Article  904  provides  that.  If  this 
.be  not  done  in  term  time,  he  may  secure  his 
release  from  custody  by  entering  into  an  ap- 
peal bond,  approved  by  the  sheriff  and  the 


trial  Judge,  In  vacation.  These  statutes  have 
been  construed  by  this  court.  See  the  recent 
case  of  Bloss  v.  State,  187  S.  W.  487.  It 
seems  to  be  the  purpose  and  the  wording  In. 
fact  of  our  statutes  that  recognizances  can 
only  be  entered  into  during  term  time,  and 
that,  in  order  to  consummate  an  appeal  to 
this  court,  the  trial  court  being  in  session, 
the  party  cannot  give  an  appeal  bond;  he 
must  enter  into  a  recognizance.  Whether 
this  be  a  hardship  or  not,  it  seems  to  be  the 
plain  statutory  enactment  Under  no  deci- 
sion that  wte  have  been  able  to  find  can  a 
party,  in  a  felony,  after  term  time,  enter  Into 
a  recognizance.  In  that  diaracter  of  case 
the  Legislature  provides  that  he  may  give 
an  appeal  bond.  But  in  cases  of  this  char- 
acter the  Jurisdiction  of  this  court  cannot 
attach  without  statutory  obligation  was  en- 
tered into  as  required  by  law.  It  may  be 
well  enough  for  the  Legislature  to  change 
this  rule;  but,  not  having  done  so,  this  court 
cannot  do  so. 

Under  the  record  as  made,  the  Jurisdiction 
of  this  court  does  not  attach,  and  the  appeal 
must  therefore  be  dismissed,  and  it  is,  ac- 
cordingly, so  ordered. 


GILLESPIH  V.  STATE.     (No.  4217.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 

1916.     On  Motion  for  Rehearing, 

Dee.  20,  1916.) 

1.  Gbiuinal  Law  «=>404(4)  —  Evidknob  — 
Bi/OooT  Ci/OTHiNO  OF  Deceased. 

In  a  murder  trial,  unless  there  is  an  issue 
as  to  the  position  of  the  parties,  or  character 
of  the  wound,  on  which  examination  of  the 
bloody  clothing  of  the  victim  mi^ht  be  enlight- 
ening, such  clothing  Is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  gf  891,  893,  1457;  Dec  Dig. 
<8=»404(4).] 

2.  Cbiuinai,  Law  «=»364(6)— Bvidbncb— Res 
Gest^s. 

In  murder  trial  accused's  version  of  the 
killing  given  in  conversation  not  over  12  or  20 
minutes  thereafter,  after  ^oing  700  or  800  yards 
from  the  scene,  was  admissible  as  part  of  the 
res  gestae,  although  self-serving. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  808,  817;  Dec.  Dig.  «=> 
864(6).] 

Appeal  from  District  Court,  Clay  Cioun- 
ty;    Wm.  N.  Bonner,  Judge. 

Cauley  Gillespie  was  convicted  of  murder, 
and  appeals.     Reversed  and  remanded. 

R.  E.  Taylor,  and  Wantland  &  Parrish, 
all  of  Henrietta,  for  appellant  O.  W.  Gil- 
lespie, of  Ft  Worth,  and  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder,  his  punishment  being  assessed  at 
nine  years'  confinement  In  the  penitentiary. 

Briefly,  the  evidence  discloses  that  appel- 
lant was  engaged  to  the  sister-in-law  of  de- 
ceased, Murphy.  Her  name  was  Cynthia 
Sims.     She  subsequently  married  am>ellant 


«=9For  other  cases  see  same  topic  aad  KET-m7MBBR  In  all  KeyN^^b^i^  DIceaU  and  Iad«ZM 


To.) 


aHiliESFIE  v.  STATE 


147 


She,  her  mother,  and  >.  yonnger  sister  were 
at  the  time  ot  the  homicide  either  Tlsitlng  or 
llTlng  at  deceased  Murphy's.  Shortly  after 
the  klllliif  appellant  married  Cynthia  Sims, 
and  had  been  married  to  her  about  two 
years  at  the  time  of  this  triaL  There  was 
some  objection  by  deceased  and  some  mem- 
bers of  his  family  to  the  attention  appellant 
was  paying  to  Miss  Sims.  On  the  night  be- 
fore the  homicide  the  follotwing  day  appel- 
lant called  for  Miss  Sims  and  took  her  to  a 
nearby  neighbor's.  After  they  left  the  par- 
lor -flome  "rubber  goods,"  as  the  witnesses 
called  it,  were  found  in  the  parlor  folded  in 
tisane  paper.  This  Enraged  Murphy,  and  he 
stated  that  appellant  could  never  enter  his 
hoose  again  except  over  tiis  dead  body,  and 
that  he  intended  to  talk  with  him  or  hold 
him'  to  account  for  the  matter.  The  next 
day  Miss  Sims  was  at  church,  as  was  appel- 
lant, and  she  informed  hlin  of  the  fact  tliat 
Murphy  would  not  permit  him  again  to  come 
to  his  house.  She  suggested  to  Iiim  that  he 
had  better  not  come;  that  Murphy  bad  stat- 
ed he  could  not  enter  liis  house  any  more 
except  over  his  (Murphy's)  dead  body.  In 
the  evening  after  tills  conversation  between 
Miss  Sims  and  appellant  appellant  drove  up 
in  front  of  Murphy's  residence  and  holloed 
"Hello."  Murphy  went  out  to  where  he  was 
sittliig  in  a  buggy.  What  occurred  there  is 
detailed  by  the .  witnesses,  except  a  conver- 
sation. None  of  them  seemed  to  have  heard 
the  conversation,  but  appellant  took  the  .wit- 
ness stand  and  testified  as  to  that  part  of 
the  transaction.  When  Murphy  went  from 
the  residence  to  the  gate,  after  a  brief  con- 
versation, *  the  witnesses  practically  agree 
that  he  either  got  in  the  buggy  or  partially  in 
the  buggy  where  appellant  was.  There  is 
some  divergence  as  to  the  relative  position 
of  the  parties,  one  or  two  perhaps  of  the 
witnesses  testifying  that  one  of  Murphy's 
feet  was  <»i  the  ground  and  the  other  on 
the  step  of  the  buggy.  The  great  preponder- 
ance of  tlie  evidence  shows  that  Murphy 
readied  for  atveUant's  throat,  or  caught  him 
about  the  neck.  The  first  attempt  was  a 
failure,  but  the  second  time  he  caught  him 
somewhere  about  the  neck  or  throat  The 
piei>onderance  of  the  evidence  shows  deceas- 
ed .was  in  the  buggy  and  had  hold  of  ap- 
pellant about  the  throat  somewhere;  some 
of  them  saying  he  Iiad  him  pushed  back  with 
his  head  over  tlie  back  of  the  buggy.  The 
testimony  indicates  that  after  be  got  in  the 
buggy  he  left  it  by  Jumping  over  the  left 
hind  wheel,  and  ran  in  the  bouse,  where 
he  died  shortly  afterward.  As  appellant 
started  away  be  said  to  .some  of  those  who 
were  present  on  the  gallery  or  about  the 
front  «f  the  bouse,  "TeU  Jess  to  get  a  guQ 
and  oouw  and  kill  Itlm;"  that  he  did  not 
care.  Appellant  says  that  when  Murphy 
came  to  the  buggy  he  reminded  him  of  the 
fact  that  "rubber  goods"  were  found  in  the 
house  and  was  angry  about  it.    He  replied 


there  was  nothing  wrong  about  it;  that  be 
had  never  mentioned  anything  of  that  sort 
to  the  girl  in  his  life;  that  she  was  a  pure 
girl;  that  be  bad  not  bought  the  rubber 
goods  for  that  purpose  or  for  the  purpose 
of  contaminating  the  girl;  and  that  she  was 
a  lady  in  every  sense  of  the  word.  Deceased 
called  him  a  liar,  and  Jumped  in  the  buggy 
and  caught  him  by  the  throat  and  pushed 
his  head  back,  threatening  to  kill  him.  He 
Jerked  his  knife  cut  and  cut  him.  One  of 
the  wounds  was  in  the  hip  and  the  other  in 
the  breast,  which  seems  to  have  penetrated 
the  heart  It  seems  appellant  did  not  know, 
he  had  inflicted  such  serious  woimds  on  de- 
ceased until  be  heard  later  during  the  even- 
ing that'  Murphy  had  died.  Appellant  testi- 
fied to  a  lot  of  matters,  among  other  things, 
with  reference  to  deceased  getting  him  by  the 
throat  and  coUar  and  threatening  to  kill  him, 
and  that  he  acted  in  self-defense  on  a  sud- 
den impulse  of  the  moment,  and  that  he  bad 
no  idea  .when  he  went  there  of  having  any 
difficulty  .with  deceased;  that  his  purpose 
was  to  go  and  have  an  explanation  and  con- 
versation with  him  in  order  to  adjust  the 
matters,  but  the  conduct  of  deceased  prevent- 
ed this ;  he  would  not  hear  him,  and  brought 
on  the  difficulty,  which  resulted  fatally ;  that 
he  had  no  purpoise  or  intent  of  killing  him, 
and  did  not  know  he  had  done  so  for  sotne 
hours  afterward.  The  state's  theory  was 
that  appellant  went  to  the  home  Of  deceased 
for  the  purpose  of  doing  what  he  did,  and 
that  his  story  was  fabricated  and  false,  and 
induced  the  Jury  evidently  to  agree  with 
that  theory.  This  is  a  sufficient  statement 
of  the  case,  In  a  general  way,  to  bring  in 
review  the  questions  suggested  for  revision. 
II]  During  the  trial,  over  protest  of  ap- 
pellant, as  shown  by  two  bills  of  exception, 
the  bloody  cIoQiing  of  deceased  was  per- 
mitted to  go  before  and  to  be  examined  by 
the  Jury.  Among  other  objections,  it  was 
stated  there  was  no  purpose  for  which  the 
bloody  clothing  could  be  used,  there  was  no 
question  as  to  the  location  and  character  of 
the  wounds,  and  that  the  defendant  stated 
that  there  would  be  no  issue  on  the  ques- 
tion as  to  the  location  and  character  of  tlie 
wounds.  If  there  was  any  issue  on  this  ques- 
tion at  all,  it  was  on  the  theory  that  thej 
woimd  in  the  breast  was  a  direct  stab,  and 
not  a  "raking"  cut  The  testimony  of  the 
attending  physician  shows  that  the  wound 
was,  in  a  general  way,  a  stab  with 'a  little 
cut  on  the  flesh  before  the  knife  entered. 
We  are  of  opini(Ht  that  under  this  state  of 
the  record  the  court  was  in  error  in  permit- 
ting the  clothing  of  deceased  to  go  to  the 
Jury.  This  matter  has  been  the  subject  of 
a  great  many  decisions.  There  seems  to  bet 
a  general  rule  to  the  effect  that,  unless  the 
bloody  clothing  would  serve  to  illustratef 
some  purpose  with  reference  to  the  position 
of  the  parties  and  character  of  the  wound, 
which  was  an  issue  In  the  case  affirmed,  on 
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one  side  and  denied  on  the  other,  the  admis- 
sion of  the  'bloody  clothing  would  be  error. 
The  cases  are  collated  in  Mr.  Branch's  An- 
notated Penal  Code  on  page  1032.  See,  also, 
Cole  V.  State,  46  Tex.  Cr.  B.  226,  76  S.  W. 
827;  Melton  v.  State,  47  Tex.  Cr.  B.  461,  88 
S.  W.  823 ;  Williams  v.  State,  61  Tex.  Cr.  B. 
366,  186  S.  W.  775;  Christian  v.  State,  46 
Tex.  Cr.  B.  47,  79  S.  W.  663 ;  Lneas  v.  State, 
60  Tex.  Cr.  R.  219,  95  S.  W.  1065 ;  Laconme 
V.  State,  65  Tex.  Cr.  K.  146,  143  S.  W.  626; 
Corley  v.  State,  69  Tex.  Cr.  R.  626,  155  S. 
W.  227.  There  was  no  issue  as  to  the  con- 
dition or  situation  of  the  wounds  and  ttieir 
effect  All  this  .was'  conceded  bjr  appellant, 
proved  by  the  state,  and  no  issue  was  form- 
ed. The  theory  evidently  of  the  state  must 
have  been  that  defendant's  story  as  to  the 
difficulty  testified  by  himself  was  a  fabrica- 
tion and  invention,  and  therefore  this  assist- 
ed the  state  in  showing  that  he  was  prepar- 
ed for  it,  and  that  it  was  not  the  strll^ing  of 
a  man  in  self-defense,  but  the  deliberate  pur- 
pose of  a  man  stabbing.  None  of  the  wit- 
nesses question  the  fact  as  to  the  relation 
of  the  parties  in  any  material  way;  that 
appellant  .was  in  the  buggy  and  deceased  at- 
tacked him  In  the  buggy,  and  that  appellant 
was  never  out  of  the  buggy  at  any  time; 
that  he  sat  in  the  buggy  during  the  whole 
difficulty.    The  court  was  in  error. 

[2]  Another  bUl  shows  that  appellant  of- 
fered to  prove  by  the  witness  Williams  that 
be  had  a  conversation  with  appellant  shortly 
after  the  difficulty  at  the  house  of  witness; 
that  the  distance  between  the  place  of  the 
difficulty  and  the  conversation  was  something 
like  700  or  800  yards;  that  appeUant  In  leav- 
ing Murphy's  passed  directly  by  Williams' 
residence,  and  there  the  conversation  occur- 
red. The  court  permitted  the  witness  to  tes- 
tify, as  he  states  in  his  qualification,  that  de- 
fendant was  crying  and  also  as  to  the  ap* 
pearance  and  demeanor,  but  not-  the  declara- 
tion, of  the  defendant  The  conversation  of- 
fered was  admitted  by  the  prosecution,  as 
shown  by  the  bill,  to  have  been  somewhere 
not  beyond  12  to  20  minutes  after  the  trou- 
ble. The  appellant's  contention  was  that  It 
was  not  so  long.  Williams  .would  have  tes- 
tified, had  lie  been  permitted  to  do  so,  as 
follows: 

"Tea;  I  saw  the  defendant  and  talked  to  him 
when  he  arrived  at  my  bouse  on  bis  way  from 
Jeers  Murphy's.  He  seemed  to  me  to  be  very 
sad,  and  was  cr^g  when  he  was  talking  to  me, 
and  he  said,  'Jim,  I  went  up  there  to  talk  to 
Jess  and  reason  with  him  and  get  my  girV 
and  he  said,  'I  called  him  out  and  be  came  oat 
and  began  to  talk,'  and  he  said,  'Cauley,  I  have 
some  property  of  yours  here,'  and  he  took 
out  his  pocketbook,  and  I  said,  'Tes,  Jess;  that 
is  mine,  I  don't  deny  it,'  and  then  Murphy  ac- 
cused me  and  the  girl  of  doing  something  we 
ought  not  to  have  done.  And  Cauley  said 
that  he  told  Jess  that  that  was  something  of 
which  they  were  not  guilty,  and  tiiat  that  was 
as  straight  a  girl  .as  ever  lived  so  far  as  he 
knew,  and  Cauley  said  that  Jess  then  called 
him  a  liar  and  got  into  the  buggy  and  got  him 
by  the  throat  and  said,  'I  wiU  kill  you,'  and 


then  Cauley  said,  1  would  not  hare  done  It 
for  nothing  in  the  world,  if  I  had  not  had  to.' 
And  when  he  made  this  statement  the  tears 
were  rolling  down  bis  cheeks.  I  asked  Oauley 
how  he  struck  him,  and  he  said,  'We  just  had  a 
little  trouble,'  and  he  kept  repeating  it  over, 
'We  just  had  a  little  trouble.'  He  seemed  to 
be  very  sad  and  disturbed  at  the  time  he  told 
me  this." 

This  was  evidently  In  a  very  few  minates 
after  It  ocoarred.     Appellant  drove  in  bis 
buggy  from  the  place  where  It  occurred  to 
Williams'  house,  and  this  ooDversation  oc- 
curred between  them.    'Hie  state's  objection 
seems  to  be  based  upon  the  Idea  that  it  was 
a  self-servtng  declaratioh.     On  the  witness 
stand  appellant  testified,  in  substance,  If  not 
exactly,  to  the  same  account  of  the  trouble 
that  he  told  Williams;  more  in  detail,  how- 
ever.   Another  theory  of  the  state  evidently 
was,    or  must  have  been.   It  was   not  res 
gestie,  and  for  the 'two  reasons  was  not  res 
gestae  but  self-serving,  and  therefore  inad- 
missible.   We  canot  agree  with  the  state  In 
either  contention.    We  are  of  opinion  it  was 
res  gestffi.    The  authorities  are  numerous  and 
so  well  known  it  would  hardly  seem  neces- 
sary at  this  late  day  to  collate  them.    How- 
ever, a  few  of  them  may  be  collated.    Craig 
V.   State,  80  Tex.  App.  610,  18  S.  WL  297. 
The  Craig  Case  has  been  followed  In  Clark 
V.  State,  66  Tex.  Cr.  B.  297,  120  8.  W.  1T9; 
Wakefield  v.  State,  60  Tex,  Or,  B.  127,  94 
S.  W.  1048;  Craven  v.  State,  49  Tex.  Or.  R. 
82,  90  a  W.  811, 122  Am.  St  Bep.  799;  Thom- 
as V.  State,  47  Tex.  Cr.  R.  633,  84  S.  W.  823, 
122  Am.  St  Rep,  712;  Gray  v.  State,  47  Tex. 
Cr.  R.  878,  83  S.  W.  706;   Freeman  v.  State, 
40  Tex.  Cr.  B.  664,  46  S.  Wl  641,*  61  S.  W. 
230;    O&stUlo  V.  State,  31  Tex.  Cr.  R.   152, 
19  S.  W.  892,  37  Am.  St  Bep.  794;  McKlnney 
V.  State,  40  Tex,  Or.  B.  374,  60  S.  W.  708; 
Ingram  v.  State,  43  S.  W.  619.    These  are  cases 
where  the  declaration  of  the  accused  was 
in  evidence,  but  rejected.     The  rule  of  res 
gestse  is  not  limited  to  the  state's  side  of  a 
case.    That  rule  applies  wherever  there  Is  a  ■ 
call  for  it,  and  one  side  of  the  case  Is  as 
much  entitled  to  the  benefit  of  the  rule  as 
the  other.    The  criterion  is  that  it  is  res 
gestae.    ReS  gestae  statements  may  stHue  time 
operate  as  self-serving,  but  If  they  are  res 
gestae  they  are  still  admissible.    There  Is  an- 
other reason  in  this  particular  ease  why  this 
testimony  should  have  l>een  admitted.    The 
state    attacked    the   deftodant's    testimony 
vigorously  on  the  ground  that  it  was  fabri- 
cated and  false,  and  that  he  went  for  the 
purpose  of  doing  what  lie  did  do,  to  kill 
Murphy.    His  testimony  was  a  case  of  self- 
defense.     Wherever   the   defendant's   testi- 
mony is  attacked  as  being  fabricated,  he  may 
prove  in'  rebuttal  prior  statements  by  him 
corroborating  his  testimony.    Williams'  tes- 
timony was  admissible  from  that  standpoint 
See  Messer  ▼.  State,  48  Tex.  Cr.  B.  109,  63 
S.  W.  643.     It  would  be  useless  to  follow 
this  line  of  discussion  further.    WUUams' 
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teBOxaoay,  onder  the  drcnmstances  of  tbla 
case,  was  admissible. 

There  Is  another  aerloiu  question.  The 
eoQTt  charged  the  jury  on  the  law  of  self- 
defense  generally,  and  then  gave  this  charge: 

"Ton  are  cfaareed  that  the  fact  that  one  with 
t  grieTanee  seeks  an  interview  with  a  man 
who  he  believes  has  wronged  him,  and  in  Buch 
interview  kills  or  inflicts  serioas  bodily  injury 
Dpon  sach  person,  the  act  of  seeking  sadi  in- 
terview is  not  necessarily  a  provocation  nor 
does  it  place  such  party  in  the  wrong.  Yon  are 
therefore  charged  that  the  defendant  bad  the 
right  to  peaceably  go  to  the  hoase  of  the  de- 
ceased for  the  purpose  of  having  an  interview 
with  the  deceased,  and  for  the  purpose  of  ex- 
plaining any  differences  which  niay  nave  exist- 
ed between  them  at  the.  time.  And  the  fact 
of  his  seeking  soch  interview  for  the  purpose 
of  making  explanations  does  not  place  the  de- 
fendant in  the  wrong,  and  in  this  connection  yon 
are  charged  that  the  defendant  had  the  right  to 
make  preparation  to  arm  himself  for  the  pur- 
poses of  defending  himself  if  the  deceased  as- 
lanlted  him  at  such  time." 

This  is  the  entire  charge  of  the  court  with 
reference  to  this  phase  of  the  case.  To  meet 
this  appelant  asked  this  charge: 

"In  this  case  you  are  instructed  that  the  de- 
fendant. Gauley  Gillespie,  had  the  right  to  go  to 
the  home  of  the  deceased,  either  for  the  pur- 
pose of  interviewing  the  deceased  concerning 
the  feeling  of  the  deceased  toward  him  or  to 
fulfill  the  engagement  he  had  with  Miss  Cyn- 
thia Sims,  and  in  this  connection  you  are  in- 
structed that  if,  after  the  defendant  arrived 
at  the  home  of  the  deceased,  and  while  he  was 
engaged  in  conversation  with  the  deceased,  the 
deceased  went  out  to  the  buggy  where  the  de- 
fendant was,  and  climbed  into  tiie  baggy  of  the 
defendant  and  assaulted  him,  or  assaidted  him 
immediately  before  climbing  into  the  buggy, 
and  that  such  assault  was  an  unlawful  one,  and 
that  at  the  time  of  such  assault  the  defendant 
believed  that  he  was  in  danger  of  death  or  se- 
rious bodily  harm  at  the  hands  of  the  deceased, 
<nd  that  at  said  time  had  a  reasonable  appre- 
Dension  for  so  believing,  and  that  at  said  time 
the  defendant  cut  or  stabbed  the  deceased  and 
Killed  him,  then  you  will  acquit  the  defendant, 
and  say  by  your  verdizt  not  irailty,  but  in  this 
connection  you  are  instructed  that  you  must 
view  the  entire  transaction  surrounding  this 
homicide  and  the  defendant's  presence  at  the 
home  of  the  deceased  from  the  standpoint  of 
the  defendant" 

This  charge  was  refused;  It  should  have 
been  given.  This  phase  of  the  law  was  gone 
over  thoroughly  In  Shannon  v.  State,  35 
Tex.  (^.  B.  2,  28  8.  W.  087,  60  Am.  St.  Rep. 
17,  in  a  very  strong  and  well-considered  opin- 
ion by  this  court  written  by  Judge  Slmkins. 
So  far  as  the  writer  is  aware,  that  opinion 
has  never  been  attacked  or  criticized.  That 
appellant  bad  the  right  to  go  to  Murphy's 
and  talk  with  him  about  the  matter  and  ex- 
plain to  him  ont^t  not  to  be  queationed, 
whether  the  Shannon  Case  bad  ever  been 
written.  Ttiat  he  had  the  right  to  do  so 
would  be  but  a  simple  rule  of  Justice  and 
fairness.  A  man  has  the  right  to  talk  to  his 
adversar7,  or  another  party  who  has  charg- 
ed him  with  wrongdoing,  and  explain  to  him 
that  there  was  no  wrcmg  perpetrated.  This 
ou^t  not  to  be  modified  nor  minimized  when 
it  brings  In  review  a  charge  of  lllMt  Inter- 
oonrse  or  fornication  with  a  girl  and  want 


of  chastity  on  her  part    The  deceased  had 

coupled  the  two  together  as  being  guilty  of 
acts  of  unchastlty.  The  boy  was  engaged  to 
the  girl.  His  reputatloA  and  character  and 
that  of  the  girl  both  were  at  issue.  He  had 
a  right  to  talk  with  deceased,  and,  In  the 
Judgment  of  the  writer,  would  have  been 
derelict  had  he  not  done  so.  She  was  soon 
to  become  his  wife,  and  in  fact  within  a 
short  time  after  the  homicide  did  become  his 
wlfa  He  went  to  deceased  to  protest  against 
the  accusation  brought  against  the  woman 
soon  to  be  his  wife,  and  she  deceased's  sister- 
in-law,  and  the  fact  that  he  had  accused  bim 
of  taking  advantage  of  the  freedom  of  de- 
ceased's home  and  company  of  his  sister-in- 
law  to  debauch  and  ruin  her.  This  would  at 
least  be  calculated  to  disturb  the  equanimity 
of  the  mind  of  any  man  who  felt  he  had 
been  wronged  In  such  a  matter,  and  especial- 
ly under  a  charge  of  debauching  the  girl. 
His  theory  of  it  was,  as  testified  by  him,  he 
went  to  explain  to  Murphy  that  there  was 
nothing  wrong  with  the  girl,  that  he  had 
never  said  anything  out  of  the  way  to  her 
in  his  life,  and  that  the  "rubber  goods"  he 
spoke  of  were  not  bought  for  any  such  pur- 
pose, and  that  he  had  had  them  for  some  time, 
and  had  them  in  the  band  of  his  hat,  from 
where  they  had  fallen  without  his  knowl- 
edge; that  he  bought  them  in  Henrietta, 
Clay  county,  when  en  route  to  Wichita  Palls 
some  time  prior  to  the  happening  of  this 
matter  In  the  house  of  deceased. 

There  is  another  phase  that  has  not  been 
mentioned  that  comes  into  this  part  of  the 
case.  This  girl  In  telling  appellant  of  the 
condition  of  things  at  Murphy's  residence 
and  the  chur(!b  about  appellant  going  back 
to  the  house,  It  seems;  reached  an  agreement 
with  him  that  she  was  to  go  to  another  sis- 
ter's that  evening  and  he  was  to  call  and 
take  her,  at  least,  If  not  that  evening,  shortly, 
and  the  evidence  Is  further  that  she  did  go 
later.  The  court's  charge,  in  a  general  way, 
covered  a  part  of  this  phase  of  the  case,  but 
the  court  nowhere  In  the  charge  Informed 
the  Jury  as  to  what  would  be  the  defendant's 
attitude  in  the  case  if  the  killing  occurred 
under  those  circumstances  when  deceased 
made  the  assault  He  did  tell  the  ivrf  de- 
fendant had  the  right  to  arm  himself  and 
go  peaceably,  which  was  rather  a  "stretch  of 
the  law  with  reference  to  the  word  "peace- 
ably," but  that,  If  he  went  under  those  cir- 
cumstances. It  would  not  be  a  provocation  on 
the  part  of  appellant  to  bring  on  the  diffi- 
culty. Provocation  Is  a  limitation  of  the 
right  of  self-defense.  If  the  Jury  believed 
he  went  there,  as  he  contended,  under  such 
circumstances,  he  would  be  entitled  to  an 
acquittal.  Appellant's  special  charge  applied 
more,  nearly  the  law  of  the  case  to  the  facts 
shown,  at  least  to  defendant's  side  of  It 

There  is  also  a  bill  of  exceptions  presented 
by  defendant  to  the  argument  of  one  of 
state's  counsel.  The  language  used  Is  thus 
recited  h>  the  bill:        ^  g.,.^^^  ^^  (^OOglC 
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"GenUeiaen  of  the  jurr,  the  rivers  of  blood 
in  Texas  running  throueh  Texas  like  the  Brazos 
river  and  had  started  m  its  origin  or  fountain 
bead  like  the  Brazos  river,  being  red  streams 
of  blood  coming  from'  the  homes  where  murder 
had  been  committed,  which  had  developed  into 
great  rivers  of  blood.  And  these  are  the 
clothes  that  were  worn  by  the  deceased,  Jess 
Murphy,  at  the  time  of  the  fatal  stabbing,  and 
shows  at  the  time  of  the  fatal  stabbing  that  the 
life  blood  of  Jess  Murphy  was  taken  while 
he  was  in  the  defense  of  his  home  and  the 
girl  under  his  protection,  and  that  the  clothing 
worn  by  the  deceased  at  the  time  he  was  stab- 
bed by  defendant  showed  that  the  stabbing  by 
the  defendant  was  deliberate,  was  calculated, 
and  was  made  directly  at  the  heart  of  the  de- 
ceased, and  that  Jess  Murphy's  blood  was  part 
of  the  blood  that  helped  to  make  the  rivers  of 
blood  in  Texas." 

This  was  objected  to,  and  api)eUaDt  re- 
quested a  special  charge,  which  was  refused 
by  the  court.  This  charge  requested  that 
the  Jury  be  instructed  they  should  not  con- 
sider tills  argument.  Objection  was  also 
made  to  the  argument  at  the  time  It  oc- 
curred. Such  sanguinary  speeches  and  state- 
ments like  those  contained  in  the  bill  of  ex- 
ceptions should  not  be  Indulged.  This  de- 
fendant was  not  t)elng  tried  for  originating 
rivers  of  blood  similar  to  the  flow  of  the 
waters  of  the  Brazos  river  throngh  Texas, 
but  he  was  tried,  or  supposed  to  be  tried,  or 
ought  to  have  been  tried  upon  the  facts  de- 
veloped before  the  Jury.  There  was  no  evi- 
dence In  the  case  that  there  were  rivers  of 
blood  running  through  Texas  like  the  Brazos 
river.  Upon  another  trial  the  prosecuting 
officers  will  refrain  from  comments  of  this 
character  and  argue  the  case  on  the  facts 
and  the  law  as  given  in  charge  by  the  court 
One  of  the  evils  or  supposed  evils  to  be 
cured  by  the  late  statute  requiring  the  charges 
to  be  read  to  the  jury  before  argument  be- 
gan was  to  avoid  such  speeches  and  argu- 
ments. That  statute  was  Intended  to  con- 
fine the  arguments  upon  both  sides  to  the 
facts  in  evidence  and  the  law  of  the  case 
as  given  by  the  charge  of  the  court  If 
the  court  is  wrong  in  his  charge,  that  matter 
can  be  corrected  by -special  charges,  and,  If 
not  given,  proper  exceptions  can  be  reserved, 
and  the  case  can  come  before  this  court  for 
review.  If  the  trial  court  refuses  the  motion 
for  a  new  trial. 

There  Is  another  question  not  pointedly 
raised  perhaps,  but  Indirectly,  at  least  It 
Is  in  the  case,  with  reference  to  the  meeting 
of  the  parties  at  the  time  of  the  difficulty  at 
the  buggy.  The  evidence  discloses  In  part 
that  appellant  was  only  armed  with  a  pocket- 
knife,  and  that  he  got  the  pocketknlfe  out 
after  the  difficulty  began.  There  is  no  con- 
flict In  the  testimony  that  appellant  only  had 
a  pocketknlfe,  and  there  Is  little  conflict 
as  to  when  he  got  the  knife  out  of  his  pock- 
et, yet  no  witness  swears  to  the  deadly  char- 
acter of  the  knife,  and  the  only  evidence  that 
It  could  be  of  a  deadly  nature  was  the  fact 
of  the  infliction  of  the  wound  which  caused 
death.  The  owner  of  the  knife,  who  loaned 
It  to  appellant  to  fix  his  'tugs"  some  time  prior 


to  this  difficulty,  testified  the  blade  was  about 
two  Inches  or  such  matter  In  length,  and  that 
he  loaned  this  knife  to  defendant,  as  before 
stated,  to  fix  a  '"tug"  which  had  gotten  loose 
some  way  in  driving  the  boggy.  Upon  an- 
other trial  the  court  should  Instruct  the 
Jury  with  reference  to  article  1147  of 
Branch's  Ann.  Penal  C!ode  and  following  ar- 
ticles, which  are  article  717  and  subsequent 
articles  in  the  old  Code.  Where  the  instru- 
ment Is  not  itself  deadly  per  se,  or  calculated 
to  Inflict  death,  a  party  may  be  guilty  of  a 
less  phase  of  assault  The  facts  of  this  case 
called  for  a  charge  under  that  statute,  and 
should  be  given  upon  another  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

HARPER,  J.,  absent 

PRBNDBBGAST,  P.  J.  I  cohcar  In  the 
reversal  because  of  the  admission  of  the 
bloody  clothes,  under  the  circumstances  stat- 
ed by  Judge  DAVIDSON. 

On  Motion  for  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

HARPER,  J.  I  was  not  present  when  the 
original  opinion  was  handed  down,  and,  as 
my  Brethren  are  unable  to  agree  in  the  dis- 
position of  the  motion  for  a  rehearing,  I 
have  taken  the  record  and  studied  it  care- 
fully and  thoughtfully. 

I  agree  that  the  clothing  was  Inadmissible. 
When  the  physician  described  the  location, 
nature,  and  character  of  the  wound,  no  ques- 
tion was  raised  by  appellant  that  he  cor- 
rectly presented  the  matter.  Appellant  in- 
troduced no  testimony  to  vary  the  state's 
testimony  on  this  issue,  and  the  testimony  of 
the  state  was  clear  and  unequivocaL  There- 
fore the  clothing  was  not  necessary  to  show 
the  nature  or  character  of  the  wound,  nor 
the  relative  position  of  the  parties  at  the 
time  the  fatal  wound  was  inflicted.  I  there- 
fore agree  with  Judge  DAVIDSON  in  liold- 
ing  that  the  bloody  clothing  was  Inadmissi- 
ble. 

I  also  agree  with  Judge  DAVIDSON  In 
holding  that  the  conversation  had  with  the 
witness  Williams  was  admissible  under  the 
res  gestce  rule  that  has  long  been  in  force  in 
this  state. 

On  the  other  qnestlons  discussed  by  Judge 
DAVIDSON,  I  do  not  agree  with  him.  The 
court  refused  the  bills  In  regard  to  argu- 
ment of  -counsel;  therefore  these  matters 
are  not  properly  verified  and  would  present 
no  error. 

As  the  charge  on  self-defense  was  full  and 
fair,  and  no  limitation  ;daced  thereon  in  any 
respect,  there  was  no  error  in  refusing  the 
special  charge  requested.  Willlford  v.  State, 
38  Tex.  Cr.  B,  396,  42  S.  W.  972;  HarrU 
V.  State,  69  Tex.  Cr.  R.  588.  155  S.  W.  205 ; 
Fox  V.  State,  71  Tex.  Cr.  B.  822,  168  S.  W. 
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On  account  of  the  matters  first  herein  re- 
ferred to,  I  Join  In  the  order  overruling  tUe 
motion  for  rehearing. 

PBESryERQA^,  P.  J.  (dlssentined.  I 
have  studied  this  record,  and  am  now  con- 
vinced the  clothing  was  admissible,  and  that 
appellant's  statement  to  Williams  was  self- 
serving,  and  not  res  gestte,  and  not  admissi- 
ble on  any  ground. 

The  Judgment  should  be' affirmed,  not  re- 
versed. 


LDSPOKT  T.  8TATR     (No.  4262.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22. 

1016.    Beheoring  Denied  Dec.  20,  1916.) 

1.  IiABCKirr     ^=>10   E^yIDEwc»— Apicibsibii.- 
rrr. 

In  a  trial  for  horse  theft,  where  a  namber 
of  witnesses  identified  accused  as  one  of  the 
men  in  a  wagon  described,  the  fact  that  four 
other  witnesses  were  unable  to  identi^  ao 
cosed  as  one  of  the  men  in  the  wagon  would  not 
render  their  testimony  inadmissible  when  they 
identify  the  wagon  as  the  same  in  which  the 
other  witnesses  say  accused  and  others  were 
traveling  at  the  same  times,  places,  and  under 
the  same  circamstances. 

[Ed.  Note.— For  other  cases,  see  I/trceny, 
Cent  Dig.  J  140;  Dec  Dig.  «=>49.] 

2.  Cbdunai.  La.w  <S=3372(5)— Evioencb— Ad- 
iussibilit;— SiKiLAK  Tbansactionb. 

In  a  trial  for  horse  theft,  where  the  de- 
fense was  purchase  of  the  aniioala  stolen,  evi- 
dence of  a  similar  transaction  a  short  time 
prior  would  be  admissible  on  that  issue. 

[Ed.  Note. — For  other  cases,  see  .Criminal 
Law,  Cent.  Dig.  U  8S8,  834 ;  Dec.  Dig.  «=»372 
(5).] 

3.  CBiiaHAi.     Law      «x>792(l)— Tbial— Iir- 
sTsucnoNS— Law  of  Pbikcifals. 

In  a  trial  for  horse  theft,  where  the  state's 
evidence  was  that  defendant  and  others  went 
to  a  point  near  where  the  stock  were  pastured 
on  the  night  they  were  stolen,  that  they  re- 
tamed  that  night  leading  four  bead  of  stock  of 
the  diaracter  and  kind  lost,  and  that  defendant 
and  two  others  were  in  possession  of  two  mares 
when  recovered,  but  no  one  saw  who  took  the 
stock  out  of  the  pasture,  or  could  say  who  was 
leading  the  stock  on  tlie  return  trip,  and  de- 
fendant offered  no  explanation  relying  on  an 
alibi,  and  purchase  of  the  stock  on  the  morning 
of  his  arrest,  it  was  proper  to  charge  the  law 
of  principals. 

[Ed.  Note. — For  other  cases,  see  CJriminal 
Law,  Cwifc  Dig.  {{  1818-1820;  Dec.  Wg.  «=» 
T92a).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  W.  L,  Crawford,  Jr.,  Judge. 

Frank  Lusport,  alias  Frank  Strong,  alias 
Frank  Laporte,  was  convicted  of  theft  of  a 
horse,  and  be  appeals.    Affirmed. 

W.  W.  Nelms  and  M.  H.  Hughes,  both  of 
Dallas,  for  appellant  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
theft  of  a  horse,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  state  peni- 
tentiary. 

On  the  night  of  March  16,  1916,  3.  L. 
Dwlgbt,  liTlng  northwest  of  Grapevine,  plac- 


ed two  horses,  and  two  mules  in  his  bermuda 
pasture;  the  next  morning  all  four  head  of 
stock  were  missing.  He  discovered  yrbert 
the  staples  had  been  pulled,  the  wire  pressed 
down,  and  the  animals  taken  from  the  pas- 
ture. Two  days  after  the  animals  were  miss- 
ed they  were  recovered,  the  two  mules  being 
In  the  dty  pound  at  Dallas,  the  mares  being 
found  In  possession  of  some  Italians  in  Dal- 
las— appellant's  connection  therewith  being 
hereafter  recited. 

Jim  Autry,  who  lives  on  the  road  from 
Dallas  to  Grapevine,  says  that  on  Tbursdaiy 
evening,  March  16th,  he  saw  appellant  and 
some  three  other  Italians  driving  along  the 
road  In  a  little  yellow-wheeled  vehicle,  go- 
ing In  the  dfrection  of  Grapevine;  that  when 
he  saw  them  going  out  they  had  no  other 
stock  than  the  mule  hitched  to  the  wagon; 
that  about  2  o'clock  that  night  he  saw  them 
again  pass  his  house,  going  In  the  direction 
of  Dallas,  and  at  this  time  they  were  lead- 
ing four  bead  of  stock,  two  horses  and  two 
mules.  He  identifies  appellant  as  being  one 
of  the  men  in  the  wagon  both  going  and 
coming  back.  He  says  the  stock  were  of  the 
same  color  and  description  as  that  lost  by 
Mr.  Dwlght 

Many  other  witnesses  were  called,  a  num- 
ber of  whom  Identified  appellant  as  one  of 
the  party,  and  all  identified  the  wagon,  trac- 
ing it  to  a  point  near  Mr.  Dwlgbt's  residence 
and  back  to  Dallas. 

[1]  In  ft>ur  bills  of  exception  it  is  shown 
appellant  objected  to  the  testimony  of  B. 
W.  Scruggs,  J.  F.  Deerlng,  Mrs.  Mary  Autry, 
and  A.  Kenner,  because  in  their  testimony 
they  say  they  did  not  know  appellant  and 
were  unable  to  identify  him  as  one  of  the 
men  In  the  wagon  with  yellow  wheels  to 
which  a  mule  was  hitched.  As  Mr.  Autry, 
Blbert  Kelly,  Jake  Page,  Melton  Gates,  John 
W.  Hodges,  B.  T.  Jones,  and  others  do  identi- 
fy appellant  as  one  of  the  men  in  the  little 
yellow  wagon  or  hack  with  green  bed,  the 
fact  the  four  witnesses;  to  whose  testimony 
the  objection  was  urged,  were  unable  to 
identify  appellant  as  one  of  the  men  in  the 
wagon  would  not  render  their  testimony  in- 
admissible, when  they  do  identify  the  wagon 
as  the  same  wagon  that  Mr.  Autry  and  the 
others  named  say  appellant  and  others  were 
traveling,  both  In  going  to  near  Mr. 
Dwlgbt's,  with  no  stock  except  the  animal 
hitched  to  the  wagon,  and  coming  back  that 
night  leading  four  head  of  stock — two  muies 
and  two  horsea 

F.  F.  Tillery  and  Bd  Slaven  went  in 
search  of  Mr.  Dwight's  stock,  and  on  the 
morning  of  the  18th  found  the  two  mares. 
Mr.  Slavm  saw  appellant  place  a  bridle  on 
one  of  the  mares,  and  he  and  two  others 
brought  out  the  mare  and  hitched  her  to  the 
little  yellow  wagon,  and  drove  her  down  to  a 
store  where  the  other  mare  was  found.  Xhey 
telephoned  for  an  officer,  and  Officer  Horn 
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responded.  He  saya  when  Tlllery  said, 
"Yonder  they  are,"  all  three  men  In  the  wag- 
on jumped  out  and  attempted  to  escape,  two 
of  them  going  through  the  back  gate,  and 
the  other  one  through  the  store.  That  ap- 
pellant was  one  of  the  men  found  in  posses- 
sion of  the  mares,  and  one  of  the  men  who 
attempted  to  escape  at  the  time  of  the  dis- 
covery of  the  stock  and  the  arrest 

Appellant  testified  in  the  case,  and  admit- 
ted that  he  was  in  possession  of  the  stock, 
or  Just  about  to  take  possession,  when  ar- 
rested. He  says  be  bad  purchased  the  wagon 
and  two  horses  from  Marrello,  paying  |18 
for  the  wagon,  |40  for  one  horse,  and  $75 
for  the  other.  He  denies  going  out  on  the 
Grapevine  road  on  March  16th,  and  intro- 
duces evidence  tending  to  prove  an  aUbi. 
He  said  he  liad  been  engaged  in  the  mercan- 
tile business,  and  also  buying  and  selling  a 
few  head  of  stock.  The  Jury  evidently  did 
not  believe  the  testimony  as  to  the  alibi  in 
the  face  of  the  numerous  witnesses  who  tes- 
tified to  seeing  appellant  on  the  Grapevine 
road  on  the  evening  of  March  16th,  and  did 
not  believe  bis  testimony  as  to  the  purchase 
of  the  stock,  for  these  Issues  were  both  fair- 
ly submitted  in  th&  court's  charge. 

[2]  After  appellant  had  testified  as  to  liis 
business,  the  state  on  cross-examination  ask- 
ed appellant  where  he  got  that  mule  he  sold 
to  Mr.  Britton,  and  appellant  was,  over  his 
objection,  interrogated  in  regard  to  this 
transaction.  He  said  he  purchased  the  mule 
from  a  white  man,  paying  $65  for  it,  and 
sold  It  for  $70,  making  $5  on  the  transaction. 
The  state  in  no  way  contested  this  testi- 
mony as  to  the  Britton  mule,  accepting  his 
testimony  as  final  on  that  Issue.  While  there 
is  nothing  in  the  questions  and  answers  to 
suggest  the  state  was  charging  that  he  had 
stolen  the  mule  sold  to  Mr.  Britton,  appel- 
lant's objections  were: 

"That  it  was  testimony  that  the  defendant 
had  sold  a  mule  supposed  to  have  been  stolen 
property  to  one  Joe  Britton  a  short  time  prior 
to  the  transaction  in  issue  on  this  triaL" 

If  such  be  the  correct  construction  to  place 
on  the  Britton  transaction,  there  was  no 
error  in  admitting  the  testimony.  His  de- 
fense in  this  case  was  a  purchase  of  the 
animals  stolen  from  Mr.  Dwigbt,  and  as  tliis 
was  his  defense,  evidence  of  a  similar  trans- 
action a  short  time  prior  would  be  admissi- 
ble on  that  Issue. 

[3]  The  only  other  complaint  relates  to  the 
court's  charge  on  who  are  principals;  api)el- 
lant  contending  that  it  was  error  to  charge 
the  law  of  principals.  The  state's  testi- 
mony would  have  appellant  and  others  go 
up  the  road  March  16th  to  a  point  near  Mr. 
Dwight's  residence;  that  his  horses  were 
stolen  that  night,  and  would  have  appellant 
and  others  returning  that  night  leading  fbur 
bead  of  stock  of  the  character  and  kind  lost 
by  Mr.  D.wlght;    would  have  appellant  and 


two  others  in  possession  <tf  the  two  mares 
when  they  were  recovered.  No  one  saw 
who  took  the  stock  out  of  Mr.  Dwight's  pas- 
ture, and  no  one  could  say  who  of  the  five 
men  in  the  wagon  were  leading  this  stock 
on  the  return  trip  to  Dallas.  Appellant's 
testimony  offers  no  explanation;  he  relying 
on  testimony  tending  to  prove  an  alibi,  and 
testimony  of  purchase  of  the  stock  on  the 
morning  of  his  arrest  Under  such  drcnm- 
stances  it  was  proper  to  charge  the  law  of 
principals,  and  the  charge  as  given  was  very 
favorable  to  appellant     It  reads: 

"All  persons  are  principals  who  are  guilty  of 
acting  together  in  the  commission  of  an  offense. 
When  an  ofEenae  is  actually  committed  by  one 
or  more  persons,  but  others  are  present  and, 
knowing  the  anlawful  intent  aid  by  acts  or 
encourage  by  words  or  gestures  those  actually 
engaged  In  uie  commission  of  the  unlawful  act, 
such  persons  so  aiding  or  encouraging  are  prin- 
cipal offenders,  and  may  be  prosecuted  as  such. 
You  are  therefore  charged  that  if  you  find 
and  believe  from  the  evidence  beyond  a  rea- 
sonabie  doubt  that  the  offense,  if  any,  charged 
in  the  indictment  was  actually  committed  as 
therein  charged,  and  you  further  find  and  be- 
lieve from  the  evidence  that  such  offense,  if 
any,  was  committed  by  four  men.  or  either  or 
all  of  said  four  men  other  than  the  defendant 
and  you  further  find  and  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant was  present  and  knowing  the  unlawful 
intent  if  any,  aided  by  acts  or  encouraged  by 
words  or  gestures,  if  be  did  so  aid  or  encourage 
either  or  all  of  said  four  men,  if  any,  actually 
engaged  in  the  commission  of  the  offense,  charg- 
ed in  the  indictment,  if  any,  then  if  yon  so 
find  yon  are  instructed  that  the  defendant 
would  be  a  principal  offender  and  would  be 
guilty  as  charged  in  the  indictment 

"If,  on  the  other  hand,  you  find  and  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  offense,  if  any,  charged  in  the  indict- 
ment was  actually  committed  as  therein  charg- 
ed, and  you  further  find  and  believe  from  the 
evidence,  or  if  you  have  a  reasonable  donbt 
thereof,  that  such  offense,  if  any,  was  commit- 
ted by  either  one  or  all  of  said  four  men  other 
than  the  defendant,  and  you  further  find  and 
believe  from  the  evidence,  or  if  you  have  a  rea- 
sonable doubt  thereof  that  the  defendant  was 
not  present  at  the  time  and  place  of  the  com- 
mission of  such  offense,  if  any,  or  if  you  fur- 
ther find  and  believe  from  the  evidence  or  have 
a  reasonable  doubt  thereof  that  the  defendant 
did  not  encourage  by  words  or  aid  by  acts  or 
gestures  the  said  four  men,  if  any,  other  than 
the  defendant  or  either  or  all  of  them  in  the 
commission  of  such  offense.  If  any,  then  If  you 
so  find  or  if  you  have  a  reasonable  doubt  there- 
of, you  will  acquit  the  defendant,  and  say  by 
your  verdict  not  guilty." 

The  Judgment  is  affirmed. 


CSALDWBLIi  T.   STATa     (No.  4248.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 

1916.    Rehearing  Denied  Dec.  20,  1916.) 

Cbiminai.     Law     (S=>1144(18)— AppBAiy— Bb- 
viEW— Denial  of  Motion  fob  N«w  Tbial 
—Presumption. 
Where  defendant,  convicted  of  crime,  mov- 
ed for  new  trial  on  the  ground  of  newly  dis- 
covered  testimony,  the  amdavits   being  in  the 
record,  but  the  trial  court  states  that  be  heard 
evidence   in   regard   to   the   matter  and    found 
against  defendant,   the  Court  of  Criminal  Ap- 
peals cannot  review  the  question,  in  the  absence 
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of  the  testimonr  tm  which  the  trial  judge  baaed 
hJB  finding;  the  presumption  obtaining  that  the 
conrt  ruled  correctly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2901,  3036 ;  Dec.  Dig.  ^9 
U44a8).] 

Appeal  from  District  Court,  Red  River 
Gonnty ;   Ben  H.  Denton,  Judge. 

Bmerson  Caldwell  was  convicted  of  arson, 
and  he  appeals.    Jadgment  affirmed. 

Travis  T.  Thompson,  of  Clarksville,  for  ap- 
pellant O.  G.  McDonald,  Asst  Atty.  Oen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  arson,  his  punishment  being  assessed  at 
Ave  years'  confinement  in  the  penitentiary. 

The  evidence  is  conflicting.  The  state  re- 
lied upon  accomplice's  testimony  and  such 
corroboration  as  was  obtainable.  We  are  of 
(^dnion  that  the  corroboration  is  sufficient 
nnder  the  statute,  and  tends  to  connect  the 
defendant  with  the  burning.  The  accomplice 
makes  out  a  clear  case,  not  only  against  ap- 
pellant bat  himself. 

Newly  discovered  testimony  wab  set  up  In 
the  motion  for  a  new  trial,  supported  by  a 
couple  of  affidavits.  The  court  signs  the  bill 
of  exceptions  by  stating  that  he  beard  testi- 
mony with  reference  to  these  affidavits  and 
this  matter  on  the  motion  for  new  trial,  and 
ruled  against  the  defendant  This  evidence 
is  not  before  this  court  in  any  way,  either  by 
bill  of  exceptions  or  in  statement  of  facts. 
The  affidavits  are  In  the  record,  but  the  court 
practically  eliminates  their  consideration  by 
stating  that  he  beard  evidence  in  regard  to 
the  matter  set  up,  and  found  against  appel- 
lant We  think  this  disposes  of  the  matter 
adversely  to  api)eUant  We  cannot  review  it 
In  the  absence  of  the  testimony  upon  which 
the  judge  based  his  findlog.  If  the  defend- 
ant believed  there  was  error  In  this  ruling, 
the  testimony  should  have  been  before  this 
court  as  a  predicate  for  its  action.  In  the 
absence  of  the  testimony  the  presumption 
will  obtain  that  the  court  ruled  correctly. 
This  is  the  only  matter  relied  upon,  it  seems, 
by  appellant,  and  it  is  not  well  taken. 

Die  Jadgment  will  be  affirmed. 

HARPEB,  J.,  absent 


WTATT  V.  STATE.     (No.  4SM.) 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

1,   1916.     Rehearing   Denied 

Dec.  20,  1916.) 

L  IirmcncBifT  and  Infokmation  ^=128  — 

SUFFlOlMtOT  —  DlBOBDEBLT     HOUSa  —  STAT- 
VTKS. 

In  an  indictment  for  keeping  and  aiding  and 
abetting  the  keeping  of  a  house  where  prosti- 
tntes  were  permitted  to  reside  to  ply  their 
vocation,  two  counts  based  on  the  same  trans- 
action, one  charging  accused  with  committing 
the  offense  as  agent  for  another,  and  the  other 
charging  him  directly  with  keeping,  were  prop- 


er; it  being  permissible  to  charge  the  offense 
to  have  been  committed,  in  different  counts, 
in  any  of  the  ways  denounced  by  the  statute. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |{  403-118;  Dec. 
Dig.  «=3l28.1 

2.  Indictment  anu  Infobication  ^=3132(4)— 

Bisection  Bbtwxkh  Goxtrts. 
Where  an  indictment  for  keeping  and  aid- 
ing and  abetting  the  keeping  of  a  house  where 
prostitutes  were  permitted  to  reside  to  ply 
their  vocation  contains  two  counts  based  on  the 
same  transaction,  one  charging  accused  with 
committing  the  offense  as  agent  for  another, 
and  the  other  charging  him  directly  with  keep- 
ingj  the  state  is  not  required  to  elect  upon 
which  count  it  will  prosecute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S|  439-448,  445; 
Dec.  Dig.  «=>132(4).] 

8.  Obixinal  Law  «s»S98(6>— CoimnuAircs— 

Witness— DniocM  ex. 
Where  a  motion  for  continuance  showed 
that  accused  waited  until  the  day  before  trial 
to  have  process  issued  to  an  absent  witness, 
when  no  one  knew  the  whereabouts  of  the  wit- 
ness, and  did  not  show  effort  by  accused  to 
ascertain  the  location  of  the  witness,  it  failed 
to  show  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1337;  Dec  Dig.  <S=9598(6).] 

4.  DiBOBOKBLT    HOUSB    «s>16— KROWUDOK— 

Evidence- ADMissiBiun'T. ' 
In  a  prosecution  for  keeping  a  house  for 
prostitutes,  where  accused  teatined  that  he  did 
not  know  the  character  of  the  women,  or  that 
they  were  plying  the  vocation  of  prostitutes, 
testimony  of  a  witness  that  she,  her  sister,  and 
another  woman  stayed  at  the  bouse  for  a 
month,  that  all  three  were  prostitutes  plying 
their  vocation,  and  that  accused  had  intercourse 
with  her  the  first  night  she  was  there,  and 
came  to  her  room  several  times  and  stayed  a 
while,  was  admissible,  on  question  of  convey- 
ing knowledge  to  accused  of  the  character  of 
the  women  residing  at  the  house,  and  that  they 
were  plying  their  vocation. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  {{  21-2S;   Dec.  Dig.  «s»16j 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

J.  H.  (Heuse)  Wyatt  was  convicted  of 
crime,  and  he  appeals.    Affirmed. 

Ralph  t*.  Mathls,  of  Wichita  Falls,  for  ap- 
pellant. C.  C.  McDonald,  Asst  At^.  Oen., 
for  the  State. 


HARPERi,  X  Appellant  was  convicted  un- 
der an  Indictment  charging  him  with  keeping 
and  aiding,  assisting  and  abetting  the  keep- 
ing of  a  house  where  prostitutes  were  per- 
mitted to  resort  and  reside  for  the  purpose 
of  plying  their  vocation. 

[1,2]  The  court  did  not  err  in  overruling 
the  motion  to  qnaah  the  Indictment  Both 
coimts  were  based  on  the  same  transaction, 
one  charging  him  with  committing  the  of- 
fense as  the  agent  of  T.  J.  Leachem,  and  the 
other  charging  him  directly  with  keeping. 
Both  counts  spedflcally  charge  an  offense, 
and  It  is  permissible  to  charge  the  offense  to 
have  been  committed,  in  different  counts,  in 
any  of  the  ways  denounced  by  the  statute. 
Neither  la  the  state  required  to  elect  niton 
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which  count  it  will  prosecute  under  such  dr- 
cumstances. 

[3]  Appellant's  motion  for  a  contlnuanoe 
falls  to  show  he  exercised  diligence  to  secure 
the  attendance  of  the  absent  witness.  He 
waited  to  have  process  issued  until  the  day 
immediately  preceding  the  day  the  case  was 
called  for  trial,  and  it  is  shown  that  no  one 
at  that  time  knew  the  whereabouts  of  the 
witness,  and  appellant  does  not  show  that  he 
made  any  effort  to  ascertain  the  location  of 
the  witness. 

[4]  The  testimony  of  Ethel  Ward  was  prop- 
erly admitted  in  evidence  as  conveying 
Icnowledge  to  appellant  of  the  character  of 
the  women  resorting  to  and  residing  at  the 
house,  and  the  further  fact  they  were  at  that 
house  plying  their  vocation.  Appellant  testi- 
fied he  did  not  know  the  character  of  the 
women  and  did  not  know  they  were  plying 
the  vocation  of  prostitutes  while  they  stayed 
at  the  house ;  that  as  soon  as  he  ascertained 
that  fact  he  put  the  women  out  of  the  house. 
Ethel  Ward  testified  she  stained  at  the  bouse 
for  a  month;  that  her  sister  and  another 
woman  also  stayed  at  this  house  during  all 
the  time  she  stayed  there;  that  all  three 
were  prostitutes  plying  their  vocation,  and, 
as  carrying  knowledge  to  appellant,  she  tes- 
tified: 

"This  man  Wyatt  came  to  my  room  several 
times  while  I  was  there  and  stayed  with  me 
a  while  each  time.  He  had  intercourse  with 
me  the  first  night  I  was  up  there  and  told 
me  to  be  quiet  up  there.  Certainly  Wyatt  knew 
what  I  was  doing  up  there  at  the  bouse." 

The  Judgment  Is  affirmed. 


BULLINQTON  ▼.  STATE.    (No.  4219.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1916.    Rehearing  Denied  Dec.  20,  1916.) 

1.  Cbimirai.       Law       «=s>1036(2)— AppbaI/— 
Fkesebvation  or  Exceptions. 

Error,  if  any,  in  receiving  an  answer  of 
a  witness  in  impeaching  accused  that  he  made 
a  statement  to  her  "just  after  he  was  tried  for 
killing  a  man,"  when  the  question  only  legiti- 
mately called  for  the  time  of  the  statement, 
cannot  be  complained  of  by  accused  when  it 
was  promptly  excluded  and  the  jury  directed 
not  to  consider  it,  in  the  absence  of  request  for 
further  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw.  Cent  Dig.  f  2640;  Dec.  Dig.  <S=»103«(2).] 

2.  Cmminal       Law       «=»1037l2)— AppkaIt- 
Pkbsebvation  of  Exceptions. 

Accused  cannot  complain  of  alleged  improp- 
er argument  of  the  prosecutor,  in  the  absence  of 
requested  instructions  to  disregard  it. 

[£^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §!  1691,  2645 ;  Dec.  Dig.  «=» 
1037(2).] 

S.  Criminal  Law  <S=»939(3)— New  Tbiai— 
Newly  Discovehed  Evidence— Diligence. 
Where  the  application  disclosed  that  the  wit- 
ness, whose  newly  discovered  testimony  was  its 
basis,  had  been  present  at  the  trial  and  that 
no  inquiry  to  secure  her  testimony  was  made, 
there  was  lack  of  diligence,  and  new  trial  should 
not  be   granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2319;   Dec.  Dig.  «=b>939(3).] 


Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Frank  M.  Bullington  was  convicted  of  as- 
sault to  murder,  and  he  appeals.    Affirmed. 

L.  C.  Fuller  and  Cunningham  &  McMabon, 
all  of  Bonham,  for  appellant.  C.  C.  McDon- 
ald, Asst  Atty.  Gen.,  for  the  State. 

HARPEE,  J.  From  a  conviction  of  as- 
sault to  murder  appellant  prosecutes  this  ap- 
peal. This  is  the  second  appeal,  the  opinion 
on  the  former  appeal  being  reported  In  180 
S.  W.  679. 

[1]  There  are  but  four  bills  of  exception 
in  the  record,  the  first  relating  to  a  question 
propounded  to  the  witness  Mrs.  Press  John- 
son, and  her  answer  thereto,  the  answer  be- 
ing: 

"It  was  about  the  last  of  May  or  first  of 
June-^the  next  day  after  he  was  tried  for  kill- 
ing that  man  in  Dallas." 

Appellant  at  once  objected  to  the  answer 
of  the  witness,  and  asked  that  It  be  expung- 
ed from  the  record,  and  the  Jury  Instructed 
not  to  consider  the  answer  of  the  witness. 
The  district  attorney  Joined  in  the  reauest, 
and  the  court  at  once  instructed  the  Jury  not 
to  consider  It  The  district  attorney  had 
asked  appellant  if  he  did  not  make  a  certain 
statement  in  the  presence  of  Mrs.  Johnson 
upon  his  return  from  Dallas,  and  he  denied 
doing  so.  The  state  was  examining  Mrs. 
Johnson  as  to  this  matter,  and  merely  asked 
her,  "Do  you  r^ember  the  defendant  being 
at  your  house  last  spring  on  the  day  he  came 
back  from  Dallas?"  The  question  was  not 
Improper,  the  state  had  the  right  and  It  was 
its  duty  to  direct  her  mind  to  the  time  and 
place  when  It  is  claimed  certain  statements 
were  made  by  appellant,  oftered  to  Impeach 
hhn.  The  latter  part  of  the  answer  of  the 
witness  was  not  responsive  to  the  question, 
was  a  volunteer  statement  of  the  witness, 
and  when  the  court  promptly  excluded  and 
directed  the  Jury  not  to  consider  it.  If  appel- 
lant desired  any  further  Instructions  given, 
he  should  have  requested  that  it  be  done. 

[2]  The  other  three  bills  all  relate  to  dif- 
ferent portions  of  the  argument  of  the  pri- 
vate prosecutor,  Mr.  J.  M.  Baldwin.  The 
bills  prepared  by  appellant  were  rejected  by 
the  court,  and  the  court  In  each  instance 
prepares  other  bills,  giving  the  remarks  as 
reduced  to  writing  at  the  time  by  the  court 
stenographer.  The  bills  prepared^  by  the 
court,  with  the  setting  set  forth,  and  the  full 
particulars  connected  with  each  objection 
made,  would  evidence  very  sUght,  if  any,  Im- 
proper argument.  No  request  was  made  that 
the  court  charge  the  Jury  not  to  consider 
such  remarks,  and  the  remarks,  if  any  por- 
tion thereof  should  be  held  to  be  slightly  er- 
roneous, present  no  ground  for  reversal,  in 
the  absence  of  requested  instructions. 

[3]  The  only  other  matter  presented  is  al- 
leged newly  discovered  testimony.    It  is  set 
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toTth  that  Mrs.  Lena  Cobb  was  present  the 
morning  after  Mr&  BuUington  was  sbot  by 
ber  husband  (api)ellant),  and  that  when  they 
were  undressing  her  and  took  some  money 
off  of  her,  she  said:  "Doctor,  give  that  mon- 
ey to  Frank  (appellant),  and  be  will  take 
care  of  It  for  me."  As  Mrs.  Bulllngton  tes- 
tified that  appellant  Intentionally  shot  her, 
It  Is  contended  that  this  remark  would  have 
a  tendency  to  show  that  she  did  not  so  con- 
sider the  shooting.  Immediately  after  It  oc- 
curred, and  would  lend  strength  to  appel- 
lant's contention  that  the  shooting  was  accl- 
deutaL  The  most  that  can  be  said  Is  that 
such  testimony  would  have  a  slight  tendency 
to  so  show.  The  record  discloses  that  Mrs. 
Cobb  was  present  as  a  witness  at  the  former 
trial  and  at  this  trial,  and  the  law  requires 
that  diligence  be  used  to  ascertain  what  the 
witness  knew  in  regard  to  the  matter  under 
investigation.  Appellant  was  at  home  when 
Mrs.  Cobb  came  to  see  his  wife  on  the  morn- 
ing she  was  shot,  and  this  naturally  put  him 
upon  Inquiry  as  to  what  her  testimony  would 
be,  but  he  swears  he  made  no  inquiry  of  her. 
It  Is  the  rule  that  where  a  witness  is  sub- 
poenaed In  a  case,  attends  court,  and  no  in- 
quiry as  to  ber  testimony  Is  made  of  her, 
such  application  Is  lacking  in  diligence,  un- 
less some  good  reason  Is  shown  why  she  was 
not  Interviewed,  and  a  new  trial  should  not 
be  granted.  Powell  v.  State,  36  Tex.  Or. 
B.  377,  37  S,  W.  322;  HaUiburten  T.  State, 
34  Tex.  Cr.  K.  410,  31  S.  W.  297. 
The  Judgment  Is  affirmed. 


WILSON  V.  STATB.    (No.  4135.) 

((Toort  of  Criminal  Appeals  of  Texas.    Oct  25, 

1916.    On  motion  for  Rehearing,  Dee.  'M, 

1916.) 

1.  Ckodkal  Law  «=»917(2)— Contintjano*— 
Deriai.  as  Oboitndb  tob  Nkw  Xbial. 

Continnasce  for  absence  of  witnesaea  is  no 
longer  a  matter  of  rl^ht,  but,  when  overruled, 
on  motion  for  new  tnal,  the  allegations  should 
be  considered  in  the  light  of  the  evidence  heard 
on  the  trial,  and  if  the  absent  teatimony  would 
liave  been  material  to  some  issue  in  the  case, 
and  proper  diligence  waa  used  to  secure  the  at- 
tendance of  the  witness,  a  new  trial  should  t>e 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  2162;   Dec.  Dig.  <8=»917(2>.J 

2.  CanaivAL  Law  «=9595(1}— Contincanok-- 
Absence  of  WrrNEsa. 

Where  a  witness  for  defendant  charged  with 
murder,  who  would  testify  that  he  knew  a  per- 
son waa  dead  to  whom  deceased  had  stated  that 
he  was  going  to  beat  defendant  up,  was  absent 
from  liome  when  the  sheriff  sought  to  serve  pro- 
cess on  him  issued  by  defendant,  and  such  al>- 
aence  was  procured  by  defendant's  uncle,  with 
whom  defendant  was  not  shown  to  have  had  any 
connection  from  the  time  the  sabpcena  was  is- 
sued until  the  time  of  the  trial,  the  court  er- 
roneously denied  continnance  for  absence  of  the 
witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1323;   Dec.  Dig.  «=»595(1).] 


3.  Cbihinai.  Law  ®=»594(1>— Oontinuascb— 
WnxFDL  Abbeitci:  of  Wmrass. 

Though  the  conduct  of  a  witness  in  willfully 
absenting  himself  is  censurable,  defendant  can- 
not be  held  responsible  to  justify  denial  of  his 
motion  for  contmuance  on  the  ground  of  absence 
of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  1321;    Dec.  Dig.  <S=s>594(l).] 

4.  QmnniiAL   Law    «=9941(1)— Nxw    TbiaIi— 
GaoDNns— AsflXNOB  of  Witnesses. 

In  a  prosecution  for  murder,  the  trial  court 
erred  in  not  granting  new  trial  for  the  absence 
of  three  witnesses,  the  materiality  of  whose  tes- 
timony was  made  manifest,  although  the  testi- 
mony of  one  of  them,  defendant's  mother,  would 
be  cumulative  of  that  of  his  father,  and  the  tes- 
timony of  another  would  be  cumulative  to  some 
extent 

[Ed.  Note.— For  other  eases,  see  Oriminal  Law, 
Cent  Dig.  g{  2328,  2380;   Dec.  Dig.  <8=s>941(l).j 

6.  Schools  and  Sohooi.  Distbiots  ®=>179-^ 
Right   of  Tkaohbb   to    Fttnisu- Use   of 

FI8TS. 

A  teacher  la  not  authorized  to  use  his  fists 
in  administering  corporal  punishment,  even 
though  the  pupil  conducts  himself  so  as  to  de- 
mand discipline. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  IS  345,  347;  Dee. 
Dig.  «=»176.] 

6.  HoMiciDx  «s>809(4)— IRBIBUOTION»— Man- 

SI^AUSHTEB. 

Where  a  schoolboy  Aot  bis  teacher  after 
the  teacher  started  toward  him,  as  if  to  pnnish 
for  an  insulting  remark,  without  a  switch  or 
other  usual  instrument  in  his  hand,  the  teacher 
havin.:;  stated  previously  that  he  would  beat  the 
pupil  np  so  that  his  parents  wonld  not  know 
him,  the  issue  of  manslaughter  should  have  been 
submitted. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  653;  Dec.  Dig.  «=>309(4).] 

7.  HoMioiDE       <8=>304^InsTBncTioNS— Acci- 
dent. 

In  a  prosecution  of  a  schoolboy  for  shooting 
Ills  teacher,  where  the  issue  of  accidental  dis- 
charge of  the  pistol  was  not  in  the  case,  the 
court  properly  refused  a  special  charge  present- 
ing it 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  686;   Dee.  Dig.  «=>304.] 

8.  Cbiminai.  Law  <3=>364(5)— Bvidknos— Rbs 

GsSTiB— H  OMICIDB. 

In  prosecution  of  a  schoolboy  for  shooting 
his  teacher,  testimony  of  a  witness  as  to  what 
defendant  told  him  almost  immediately  after  the 
shooting,  when  defendant  was  still  laboring  un- 
der the  excitement  of  the  moment,  there  having 
been  no  break  or  let  down  in  his  state  of  mind, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  806,  808,  816 ;  Dec.  Dig.  «=>864 
(5).] 


Appeal  from  District  Ckrart,  Clay  Cotinty ; 
Wm.  N.  Bonner,  Judge. 

Jay  Wilson  was  convicted  of  murder,  and 
be  appeals.  Judgment  reversed,  and  (iause 
remanded. 

H.  F.  Weldon,  of  Bowie,  and  Arnold  &  Tay- 
lor, of  Henrietta,  for  appellant    Leslie  Hum- 
Idirey,  of  Wichita  Falls,  Wantland  &  Parrish, 
of  Henrietta,  and  C.  G.  McDonald,  Asst.  Atty. 
i  Oen.,  for  the  State. 
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HARPER,  J.  AppeUant  was  convicted  of 
murder,  and  Ms  punishment  assessed  at  25 
years'  confinement  In  the  state  penitentiary. 

AppeUant  was  a  boy  17  years  of  age,  at- 
texi.dlng  the  Newport  public  school.  Deceased, 
J.  G.  Wright,  was  the  teacher  in  charge  of 
the  school.  Appellant  handed  in  a  composi- 
tion, written  in  part  In  his  handwriting  and 
in  part  In  the  handwriting  of  a  young  lady. 
On  the  day  of  the  homicide  deceased  was 
criticizing  this  paper;  said  he  was  going  to 
give  no  grade  on  it,  and  that  he  was  going 
to  report  the  matter  to  the  pupil's  parents. 
Appellant  spoke  up  and  said,  "That  he  could 
report;  he  did  not  guess  anybody  cared." 
The  teacher  remarked,  "Don't  you  get  too 
smart  or  sassy  beck  there,"  and,  after  mak- 
ing this  remark,  started  to  the  seat  occupied 
by  appellant.  As  to  whether  the  teacher 
spoke  in  an  angry  tone  of  voice,  or  in  his 
usual  tone.  Is  a  disputed  fact  in  the  testi- 
mony, as  also  his  looks  and  actions  on  that 
occasion.  The  state's  evidence  is  that  when 
deceased  got  in  about  10  or  12  steps  of  ap- 
pellant, appellant  got  up  out  of  his  seat,  drew 
a  pistol,  and  threw  it  on  deceased  and  told 
him  to  come  no  nearer,  and  when  deceased 
did  not  stop,  appellant  shot  deceased;  that 
the  teacher  then  got  hold  of  appellant,  when 
a  second  shot  was  fired.  AppeUant  contends 
that  the  deceased  spoke  in  an  angry  and 
threatening  tone  of  voice;  that  when  he 
started  towards  him  be  did  so  in  an  angry 
and  threatening  manner;  that  he  had  been 
Informed  the  Saturday  before  that  the  teach- 
er had  said  to  WIU  Simpson  that  "he  In- 
tended to  beat  him  (appellant)  up  so  his  par- 
ents would  not  know  him,"  and,  thinking  he 
was  going  to  carry  this  threat  into  execu- 
tion, when  the  teacher  got  near  him  he  drew 
his  pistol  and  asked  Mr.  Wright  to  stop  three 
times;  that  Mr.  Wright  kept  coming,  and 
caught  him  by  the  right  shoulder,  and  a 
scu£9e  began,  when  he  fired  the  pistoL  This 
is  a  short  synopsis  of  the  testimony. 

[1,2]  When  called  on  to  announce  ready 
for  trial  the  defendant  moved  to  continue  the 
case  on  account  of  the  absence  of  his  mother, 
Wells  Teague,  and  B.  B.  Morrow,  stating 
what  he  expected  to  prove  by  each  of  them. 
This  was  the  first  application  for  a  continu- 
ance. We  will  state  that  a  continuance  is  no 
longer  a  matter  of  right  but,  when  overruled, 
on  motion  tor  a  new  trial  the  allegations 
should  be  considered  in  the  light  of  the  evi- 
dence heard  on  the  trial,  and  if  the  absent 
testimony  would  have  been  material  to  some 
issue  in  the  case  and  proper  diligence  had 
been  used  to  secure  the  attendance  of  the 
witness,  a  new  trial  should  be  granted.  Ap- 
pellant, in  the  application  for  a  continuance, 
stated  that  Will  Simpson,  on  Monday  before 
the  homicide  on  Friday,  told  him  he  had  a 
conversation  with  Prof.  Wright,  and  in  the 
conversation  Prof.  Wright  had  said  he  in- 
tended "to  beat  him  (appellant)  up  and  send 
him   home  in   such  shape  that  his  people 


would  not  Imow  Idm";  tbat  Will  Simpson 
had  since  died,  and  he  could  prove  this  fact 
by  no  other  person  than  the  witness  Morrow. 
When  the  motion  for  a  new  trial  was  pre- 
sented the  aflldavlt  of  Morrow  was  introduc- 
ed, showing  that  If  he  had  been  present  at  the 
trial  be  would  have  testified  that  be  heard 
the  teacher  make  this  statement  to  Simpson. 
Appellant  on  the  trial  testified  tbat  Simp- 
son bad  told  him  about  this  conversation, 
and  that  on  the  day  of  the  homicide,  when 
Prof.  Wright  started  toward  appellant,  he 
thought  be  was  going  to  do  what  he  had  told 
Simpson  he  was  going  to  do;  that  he  came 
toward  him  with  bis  right  band  in  his  pocket, 
looking  angry,  and  caught  bold  of  blm  as  if 
to  execute  the  threat.  No  other  i>erson  tes- 
tified to  this  threat  other  than  appellant,  who 
testified  Simpson  had  so  told  him.  He  could 
not  even  testify  that  the  threat  had  been  made, 
and  this  makes  it  the  more  apparent  it  was 
material  to  bis  case  to  have  some  one  pres- 
ent who  would  testify  tbat  the  threat  had 
been  made  and  the  language  used  by  deceas- 
ed. The  appellant  had  process  Issued  for  this 
witness  as  soon  as  be  learned  he  was  pres- 
ent when  the  conversation  tooki  place  be- 
tween Mr.  Wright  and  Simpson;  It  was  re- 
turned not  served,  but  the  witness  in  bis 
testimony  shows  he  was  only  temporarily  ab- 
sent from  home  when  the  sheriff  returned  the 
subpoena,  and  was  absent  not  exceeding  48 
hours.  So  It  may  be  sold  that  appellant  is 
shown  to  have  used  diligence,  unless  be  can 
be  charged  with  the  conduct  of  an  tincle, 
Charlie  Morris.  This  uncle  denies  getting 
the  witness  Morrow  to  leave,  but  the  state 
introduced  facts  and  circumstances  where 
the  court  perhaps  would  be  authorized  to 
find,  as  he  did,  that  this  uncle  was  instru- 
mental in  keeping  the  witness  from  attending 
court.  The  question,  therefore.  Is,  Can  this 
appellant  be  charged  with  the  acts  of  the 
uncle?  for  if  so,  there  was  no  errw  in  over- 
ruling the  motion  for  a  new  trial  in  so  far 
as  the  witness  Morrow  is  concerned.  Am>el- 
lant  did  not  live  with  bis  unde,  but  lived 
with  bis  father.  He  Is  not  shown  to  have  had 
any  connection  with  the  uncle  from  the  time 
the  subpoena  was  Issued  until  the  time  of 
the  triaL  Not  being  shown  to  have  had  any 
knowledge  of  the  acts  of  the  unde,  and  the 
testimony  being  so  material,  we  are  of  the 
optoion  the  court  was  in  error  in  his  ruling. 
[3]  Again,  as  to  the  witness  Wells  Teague, 
there  is  no  questicm  this  witness  willfully 
absented  himself.  His  testimony,  however, 
is  material,  and  while  to  some  extent  cumula- 
tive, yet  if  he  would  testify  as  appellant 
states,  be  would  support  appellant  in  his  con- 
tention that  he  fired  no  shot  until  after  Mr. 
Wright  bad  caught  hold  of  him  and  the  scuf- 
fle began.  This  is  a  disputed  issue  in  the 
case.  The  conduct  of  Teague  In  wUlfully 
absenting  himself  Is  censurable,  but  appellant 
cannot  be  held  responsible  for  such  conduct, 
as  he  In  no  sense  is  shown  to  have  been  re- 
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sponsible  for  sadi  condnot  on  the  part  of 
Teagne. 

[4]  It  Is  tme  the  testimony  of  bis  mother, 
if  it  would  be  as  alleged,  'wonld'be  cumula- 
tlTe  of  that  of  his  father,  but  this  is  the 
first  application  for  a  continuance.  Tailing 
the  testimony  of  the  three  witnesses,  the 
court  is  of  the  opinion  that  the  trial  court 
erred  In  nbt  granting  a  new  trial  when  the 
materiality  of  the  testimony  of  the  absent 
witnesses  was  made  so  manifest. 

[S,  I]  Another  bill  strongly  insisted  on  by 
the  appellant  that  the  court  erred  in  not 
diargtng  on  manslaughter  is  not  agreed  to 
by  alf  the  court,  however,  In  view  of  another 
trial  we  will  say  that  the  trial  court  should 
(Aarge  on  manslaughter.  A  special  charge 
was  requested  and  exception  reserved  to  the 
failure  of  the  court  to  give  it,  and  to  the  court 
teillng  to  submit 'the  Issue  of  manslaugh- 
ter in  his  main  diarge. .  It  is  contended  that 
when  there  is  evidence  of  a  threat  made  by 
deceased  that  "he  was  going  to  beat  appel- 
lant up  BO  that  his  parents  would  not  loiow 
him  and  send  him  home,"  and  evidence  that 
deceased  started  towards  appellant  In  an 
angry  and  threatening  manner  (carrying  no 
switch  or  other  instrument  with  him  to  ad- 
minister such  punishment  as  a  teacher  would 
ordinarily  adndnlstei),  and  evidence  that  he 
caught  appellant  by  the  shoulder  with  onie 
hand  and  threw  the  other  around  him  as  If 
to  execute  the  threat,  this  raises  the  Issue 
that  appellant's  mind  might  have  Iieen  tn 
such  a  state  of  anger,  fear,  resentment,  or 
rage  as  to  render  his  mind  Incapable  of  cool 
reflection,  and  in  the  light  of  the  threat.  If 
believed,  the  other  facts  and  circumstances 
would  be  deemed  adequate  cause  if  In  fact 
Ills  mind  was  so  affected.  If  deceased  had 
gone  towards  appellant  with  a  switch  or  oth- 
er Instrument  usually  used  by  teachers  to 
administer  corporal  punishment,  perhaps  the 
issue  might  not  be  in  the  case,  but  a  teacher 
is  not  authorised  to  use  his  fist  in  admin- 
istering corporal  punishment,  even  though 
the  pupil  so  conducts  himself  as  to  be  in  need 
of  and  require  discipline.  In  this  case  there 
is  no  evidence  that  the  teacher  intended  to 
administer  the  punishment  in  any  other  way 
than  with  his  fists,  and  it  may  be  that  the 
court  should  in  a  proper  charge,  submit  man- 
slaughter on  the  evldoice  offered  lU  behalf 
of  appellant,  and  on  another  trial.  If  the  evi- 
dence is  the  same,  and  especially  If  supple- 
mented by  the  testimony  of  Morrow,  the 
court  should  properly  submit  that  issue. 

[7]  We  liardly  think  the  Issue  of  an  acci- 
dental discharge  of  the  pistol  Is  in  the  case, 
but  rather  that  it  was  intentionally  fired  by 
appellant  during  the  scuffle,  as  be  puts  It, 
and,  under  such  circumstances,  there  .was  no 
error  in  refniring  the  special  charge  present- 
ing that  issue.  This  matter  may  be  made 
clearer  on  another  trial,  and  the  court  can 


so  frame  the  charge  on  that  issue  as  the 
evidence  then  adduced  may  authorize. 

[I]  The  testimony  of  the  witness  Morris 
in  regard  to  what  appellant  told  him  almost 
Immediately  after  the  shooting,  under  the 
record  we  have  hdore  us,  should  have  been 
admitted.  It  is  evident  that  appellant  was 
still  laboring  under  the  excitement  attend- 
ant upon  the  shooting,  and  it  does  not  ap- 
pear there  had  been  a  "brealc  or  let  down,"  as 
some  authorities  put  it,  in  his  state  of  mind. 
There  had  not  t>een  time  nor  opportunity  to 
fr(ime  a  defensive  explanation,  and  under  the 
broad  rule  in  force  In  this  state  such  state- 
ment would  be  res  gestee  of  the  transaction. 

We  do  not  think  the  other  matters  (com- 
plained of  present  error ;  but,  on  account  of 
the  matters  hereinbefore  discussed,  this  case 
will  be  reversd. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Bebeatlng. 
PBR  CURIAM.    Rehearing  denied. 

PRBNDERGAST,  P.  J.  (dissenting).  1 
have  read  and  studied  the  record  and  every 
question  raised  in  It  thoroughly.  I  deem  it 
useless  to  discuss  the  questions,  but  I  cannot 
get  my  consent  to  even  impliedly  consent  to 
a  reversal  of  this  case. 

I  think  It  could  be  demonstrated  from  the 
record  and  authorities  that  there  was  no 
error  tn  overruling  appellant's  motion  for  a 
continuance.  I  think  he  could  have  procur- 
ed, with  any  reasonable  diligence,  the  at- 
tendance of  the  witnesses,  If  he  had  wanted 
them.  I  think  that.  Instead  of  wanting  them, 
he  wanted  a  continuance. 

Without  discussing  it,  the  testimony,  In  my 
opinion,  did  not  raise  manslaughter,  and 
the  court  .correctly  refused  to  charge  there- 
on. 

To  my  mind,  it  is  clear  that  the  statement 
by  appellant  to  the  witness  Morris  was  not 
res  gestae,  and  the  court  properly  excluded 
It,  as  hearsay  and  self-serving. 

I,  therefore,  respectfully  dissent. 


LXJNSFOBD  V.  STATE.      (No.  4802.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 
1916.) 

1.  Namks   «s>16(2)— Indictment— SuFFidXN- 
CT— Idem  Sonans. 

In  an  indictment  for  larceny,  the  name  "Mc- 
Keg"  is  idem  sonana  with  "McOaig,"  which  was 
the  true  name  of  the  victim  of  the  larceny,  bo 
that  the  indictment  was  sufficient 

PEid.  Note. — For  other  cases,  see  Names,  Cent 
Dig.  i  13;   Dec.  Dig.  «=s>16(2).] 

2.  Labcknt    «=932(1)  —  Indictment  —  Strm- 

OIENOT. 
In  an  indictment  for  larceny,  if  the  injured 
party  was  generally  known  by  tne  name  alleged, 
his  true  name  was  immateriaL 

[Ed.  Note.— For  other  cases,  see  I<aroeny,  Cent 
Dig.  i  81;  Dec  Dig.  «s>32(l)j  Indictm«it  and 
Information,  Cent.  Dig.  S  ~ 
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3.  Labcent  «=»50— Evidence— Admissibil- 
ity. 

In  a  prosecution  for  stealing  aeM  cotton,  a 
witness  could  testify  as  to  letters  on  the  shoulder 
strap  of  a  sack  containing  the  stolen  cotton, 
and  that  he  tried  to  find  out  by  inquiry  where 
the  cotton  came  from,  aifS  that  he  made  observa- 
tion CO  the  ground  of  the  tracks  of  two  persons 
around  the  cotton  and  found  where  an  automo- 
bile bad  stopped  and  leaked  oil  on  the  ground 
near  the  place  where  the  cotton  was  found. 

[Ed.  Note. — ^For  other  cases,  see  Larceny, 
Cent.  Dig.  |  142;  Dec.  Dig.  «=950.] 

4.  Criminal  Law  «=a393(3)— Evidence— Ad- 

MI881BILITT. 

In  a  prosecutioo  for  larceny  of  cotton,  evi- 
dence that  the  county  attorney  took  defendant's 
shoes  and  fitted  them  in  tracks  about  where  the 
cotton  was  found  ia  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  873;    Dec.  Dig.  <3=s>.393(3).] 

5.  Ceiminal  Law  «=>517(6),  518(4)— Bvidencb 
—Confession— Admissibihtt. 

A  confession  or  admission  of  guilt  is  admissi- 
ble if  the  accused  was  properly  warned  by  the 
officer  ttJcing  it,  or  if  it  was  a  personal  state- 
ment to  the  county  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S8  1152-1156, 1161,  1162;  Dec.  Dig. 
«=>517(6),  618(4).] 

6.  Cbiminal  Law  «=)417(2),  606(3)  —  Evi- 
dence— Admissibility. 

It  was  error  to  permit  the  county  attorney 
to  testify,  or  to  refuse  to  strike  his  testimony 
that  he  heard  the  testimony  on  an  inquiring  in- 
vestigation of  another  witness,  and  to  state  what 
such  witness  then  testified,  where  it  subsequently 
was  made  to  appear  that  accused  was  not  then 
present. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  9(38;  Dec.  Dig.  ■g=>417(2),  606(3).] 

7.  Obiminai.  Law  «=>419,  420(10)— Evidence 
— Heaksay— Admissibilitt— Otheb  Offens- 
es. 

While  evidence  of  other  extraneous  crimes, 
if  a  part  of  the  res  gestae,  or  tending  to  connect 
defendant  with  the  offense  for  which  he  is  on 
trial,  is  admissible,  yet  testimony  that  another 
person  identified  certain  cotton  stolen  as  his  is 
hearsay  and  not  admissible  in  a  prosecution  for 
stealing  other  cotton. 

[Fd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  980-083;  Dec.  Dig.  (S=3419,  420 
(10).] 

8.  Cbiminal  Law  €=»829(1)— Instbuction*— 
Substance. 

The  accused  cannot  complain  of  refusal  of 
a  requested  instruction,  when  the  court  gave  a 
similar  instruction  whicji  omitted  only  one  word, 
but  did  not  change  the  effect  of  that  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  2011 ;  Dec.  Dig.  <S=5829(1).] 

Appeal  from  Johnson  (bounty  Court;  B. 
Jay  Jackson,  Jndge. 

Jess  Lunsford  was  convicted  of  larceny, 
and  be  appeals.    Reversed  and  remanded. 

W.  B.  Featberston  and  W.  E.  Myres,  both 
of  Cleburne,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  tbe  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  for  stealing  some  seed  cotton. 

The   evidence  was  wholly  circumstantial 
and   was  ample  to  sustain  the  conviction. 
Hence  appellant's  charge  to  peremptorily  ac- 
quit was  correctly  refused. 
. 1 


[1,2]  The  pleadings  alleged  that  the  cot- 
ton was  stolen  from  "Dad"  McEeg,  and  that 
he  was  tbe  owner,  etc.  He  testified  that  his 
initials  were  "J.  D."  and  that  his  name  was 
spelled  "McCaig,"  hut  that  he  was  known 
and  called  as  alleged  in  the  pleadings  and 
that  his  name  was  often  spelled  ""McKeg" 
instead  of  "McCalg."  The  names,  were  idem 
sonans.  2  Vernon's  C.  O.  P.  p.  ^.  Again, 
the  universal  rule  in  this  state  is  that,  if 
the  injured  party  was  generally  known  by 
the  name  alleged.  It  is  immaterial  what  the 
true  name  was;  and,  if  the  injured  party  is 
known  by  one  name  as  well  as  another,  It  is 
immaterial  which  is  his  true  name;  and,  in 
either  event,  there  is  no  variance.  White's 
An.  O.  0.  P.,  J  840;  1  Branch's  An.  P.  C.  p. 
238. 

[3]  That  Dud  Sanders  testified,  in  describ- 
ing the  locations,  what  road  or  route  he 
would  travel  in  going  to  Ft  Wortli,  presents 
no  error.  This  witness  could  also  properly 
testify  as  to  the  letters  he  found  on  tbe 
shoulder  strap  of  tbe  sack  in  wliich  the  cot- 
ton was  contained,  and  he  could  also  testify' 
that  he  tried  to  find  out  by  inquiry  where 
the  cotton  came  from,  and  tiiat  be  made  ob- 
servations on  the  ground,  which  consisted  of 
his  telling  about  the  cotton,  the  traces  of 
two  persons  around  about  it,  and  that  he 
found  where  an  automobile  bad  stopped  and 
leaked  oil,  or  oil  was  there  found,  upon  the 
ground,  and  such  like  testimony.  He  was 
not  permitted  to  testify  what  he  learned  by 
making  inquiry.  Perhaps  his  testimony  "that 
he  learned  later  whose  sack  it  was  by  mak- 
ing inquiry  since  then  might  not  be  admis- 
sible, but  that  alone  would  not  present  re- 
versible error. 

[4,  B]  The  county  attorney  testified  that  he 
took  a  pair  of  Clifford  Morgan's  shoes  and 
a  pair  of  appellant's  out  with  him  where  this 
cotton  was  found,  and  that  appellant's  shoes 
were  tennis  shoes.  He  further  testified 
about  finding  tracks  of  persons  there  and 
fitting  these  shoes  in  them.  This  testimony 
was  all  properly  admissible.  He  then  fur- 
ther testified  that  appellant  told  him  that 
his  shoes-  which  he  had  thus  taken  out  were 
the  shoes  he  had  on  on  the  Sunday  night  lo 
question,  which  was  the  night  of  the  theft. 
What  he  testified  appellant  thus  told  him 
was  objected  to  by  appellant  The  bill  does 
not  disclose  enough  for  us  to  determine 
wliether  this  testimony  was  admissible  or 
not  The  county  attorney  had  further  stat- 
ed that  appellant  was  not  in  Jail  nor  under 
arrest  at  tbe  time  he  made  the  statement 
but  that  he  was  in  the  county  attorney's  of- 
fice before  a  court  of  inquiry  at  the  time. 
Whether  he  gave  this  testimony  before  the 
court  of  inquiry  or  made  the  statement  per- 
sonally to  the  county  attorney  at  tlie  time 
is  not  disclosed;  nor  is  it  disclosed  whether, 
if  before  the  court  of  inquiry,  he  had  l)een 
duly    warned.      We    therefore    cannot    tell 
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n'hetber  this  testimony  was  admissible  or 
not  If  It  was  made  In  appellant's  testimo- 
ny before  tlie  conrt  of  inqnlry,  It  would  be 
inadmissible  U  It  was  done  under  such  dr- 
eumstances  as  is  covered  by  the  decision  in 
Simmons  v.  State,  184  S.  W.  226,  and  cases 
there  dted.  If  he  was  properly  warned,  then 
it  would  be  admlssibla  It  it  was  a  personal 
statement  to  the  county  attorney.  It  would 
be  admissible.  We  state  tliese  matters  In 
order  that  the  testimony  may  properly  be 
admitted  or  excluded,  as  the  facts  may  de- 
velop on  another  triaL 

[•)  The  county  attorney  was  further  per- 
mitted to  testify,  over  appellant's  objections, 
that  be  heard  the  testimony  of  Clifford  Moi^ 
gan,  it  seems  at  the  same  Inquiring  InreB- 
tigatlon,  and  then  proceeded  to  teU,  as  shown 
by  Bill  No.  6,  what  Morgan  bad  testified  on 
that  occasion.  At  the  time  appellant  object- 
ed It  was  not  made  certain  whether  appel- 
lant was  present  and  heard  Morgan's  testi- 
mony or  not,  but  later,  by  the  testimony  of 
Mr.  Featherston,  It  was  made  certain  that 
appellant  was  not  present  at  that  time,  and, 
after  this  developed,  appellant  sought  to 
have  the  testimony  excluded  from  the  Jury ; 
but  the  court  refused  to  exclude  it.  This  tes- 
timony of  Morgan's,  as  testified  to  by  the 
county  attorney,  under  the  circumstances, 
vas  clearly  hearsay.  It  was  injurious  to 
appellant,  and  presents  error,  for  which  the 
Judgment  must  be  reversed. 

[7]  Ferd  Hamilton  testified,  among  other 
things,  that  he  remembered  about  some  cot- 
ton being  found  in  his  pasture  about  Sep- 
tember 4th  or  5th;  that  he  himself  found  the 
cotton.  He  then  was  permitted  to  testify, 
over  appellant's  objection,  that  Lon  Farrls 
identified  two  sacks  of  the  cotton  as  bis. 
Appellant  objected  to  this  testimony  in  sub- 
stance on  the  ground  that  it  was  an  effort 
on  the  part  of  the  state  to  show  another  and 
different  theft  from  that  alleged  In  the  plead- 
ings. The  evidence  showed  that  other  cotton 
in  sacks  was  found  at  the  same  time  and 
place  with  that  alleged  to  have  been  stoloi 
from  McKeg  and  was  stolen  at  the  same,  or 
about  the  same,  time.  This  testimony  was 
admissible  as  against  that  objection  by  ap- 
pellant; or,  rather,  Farrls  himself  could  have 
80  testified.  The  rule  is  that  when  an  ex- 
traneous crime  Is  a  part  of  the  res  gestse,  or 
tends  to  connect  defendant  with  the  off^ise 
for  which  he  Is  on  trial,  proof  of  same  is  ad- 
missible. 1  Branch's  An.  P.  C.  {  166,  p.  98, 
where  a  large  number  of  authorities  are  col- 
lated. But  that  particular  testimony  by 
Hamilton  that  Farrls  did  identify  two  sacks 
of  the  cotton  as  his  was  hearsay  and  inad- 
missible. 2  Branch's  An.  P.  C.  p.  1343.  On 
another  trial,  as  stated,  Farrls  could  testify 
that  be  saw  and  Identified  two  sacks  of  the 
cotton  as  bLs,  but  Hamilton  should  not  be 
permitted  to  state  that  Farrls  did  so.  Tes- 
timony showing  that  other  cotton  was  stolen 


about  the  same  time  McKeg's  was,  and  found 
at  the  time  and  place  his  was,  is  admissible 
if  appellant  is  shown  to  be  Illegally  conneo- 
ed  therewith. 

[S]  The  charge  of  the  court  on  circumstan- 
tial evidence  is  word  for  word  the  same  as 
that  requested  by  appellant,  with  the  'Single 
exception  that  that  requested  by  appellant 
added  the  one  word  "Charged"  to  the  end  of 
the  court's  charge.  We  think  appellant's 
complaint  on  this  score  is  hypercrlticaL  Ei- 
ther charge,  so  far  as  am)ellant's  objections 
are  concerned,  would  have  been  proper.  The 
addition  of  said  word  would  have  made  no 
difference. 

For  the  errors  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 

HAHPEB,  J.,  absent 


PORTER  ▼.  STATE.    (No.  423&) 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  1, 

1916.    Rebearine  Denied  Dec. 

20.  1916.) 

1.  Dkfositionb  ®=349 — Okticebs  Authobizid 
TO  Take— Notaries. 

Code  Cr.  Proc.  1911,  art.  820,  as  to  taking 
depositions  of  witnesses  residing  in  another 
state,  does  not  authorize  a  notary  public  in 
such  other  state  to  take  depositions  in  criminal 
cases. 

lEd.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  ff  72-80;   Dec.  Dig.  «=949.] 

2.  CsnoKAi.  Law  «s>698(3),  913(3)r-OoNnR- 
UANCB— New  TBIAI/— DzUOENCfe. 

Wliere  accused,  instead  of  sending  inter- 
ro^tories  to  an  officer  authorized  to  take  depo- 
sitions, sent  them  to  a  notary  public  in  another 
state,  and  it  did  not  appear  he  provided  for 
payment  of  the  officer's  fees  for  talcing  deposi- 
tions, and  he  did  not  explain  why  the  deposi- 
tions were  not  taken  and  returned  in  time  for 
the  trial,  it  was  not  error  to  refuse  continn- 
ance  nor  to  refuse  new  trial,  because  of  his 
lack  of  diligence. 

[E3d.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  K  1336,  2144;  Dec.  Dig.  «=» 
688(8),  913(8).] 

3.  Obiminal  Law  <S=»598(2),  913(3)— Cowtin- 
TJANCB— New  Tbial^-Diuoenob. 

Where  accused  made  only  one  attempt  to 
subpoena  a  witness  residhiK  in  an  adjoining 
county,  although  it  appeared  that  the  witness 
was  home  part  of  the  time  during  the  trial,  it 
was  not  error  to  refuse  accused  continuance 
and  to  refuse  him  new  trial  because  of  liis  lack 
of  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S5  1336,  1341,  2144;  Dec.  Dig. 
«s>698(2),  913(^)J 

4.  Cbthiital  Law  «=»1091(14)— Appeai/— Ne- 
CESsrrr  or  Specific  Objections. 

To  properly  present  several  exceptions  to 
the  court's  charge,  accused  should  take  a  sep- 
arate biU  to  the  court's  action  in  each  instance 
where  he  does  not  correct  or  change  his  charge 
to  meet  accused's  objection,  and  should  not 
embrace  all  his  objections  to  the  charge  in 
one  bill. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2823,  2824;  Dec.  Dig.  «=» 
1091(14).] 
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9.  OitnnNAi.  Law  9s>1  172(8)— Babklebs  IEb- 
BOB— 'Refusai.  to  Qitb  Ihbtbuotion— Bf- 

FBCT  OF  VeBDICT. 

The  queBtion  of  correctneas  of  court's  re- 
fuBal  to  uiBtruct  as  to  matters  pertaining  to  a 
-charge  of  assault  to  murder  passes  out  on 
accused's  acquittal  of  such  offense. 

[EM.'  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3161:  Dec  Dig.  «=>1172(8).] 

6.  Gbiminal  Law  «=>1093— Appeait— Nboxs- 
8ITT  OF  Spkoifjo  Exceptions. 

Accused's  bill  to  refusal  to  give  instruction 
requested,  stating  merely  that  at  the  proper 
time  he  presented  his  said  charge,  and  asked 
that  it  be  given,  quoting  the  charge,  and  that 
the  court  refused  to  give  it,  did  not  authorize 
or  require  review  of  such  refusal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  2828-2833,  ^19,  2920;  Dec. 
Dig.  «=»1093.r 

7.  Cbiminal  Law  «=9364(2)— Evidbncs— Rxs 
Gesta. 

In  trial  for  aggravated  assault  upon  a 
constable  endeavoring  to  arrest  accused,  who 
was  "joy  riding"  in  an  automobile,  evidence 
as  to  acts  of  accused  along  the  road  leading 
up  to  the  alleged  assault,  such  as  that  his  par- 
tj  was  drunk,  drinking,  and  shooting  along  the 
road  at  a  high  rate  of  speed,  and  also  what  ac- 
cused's companions  shouted  to  him  when  he 
took  his  Winchester  rifle  and  ran  back  towards 
the  constable,  making  him  throw  up  his  hands 
and  marching  him  back,  and  the  condition  of 
accused's  gun  at  the  time,  and  that  he  was 
attempting  to  work  it  so  as  to  shoot  the  con- 
stable, was  admissible  as  part  of  the  whole 
transaction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  808,  813,  816;  Dec.  Dig.  <8=> 
864(2).] 

8.  Gbiminal  Law  «=»116e%(12)  — Appeal- 

HaBMLESS   EbBOB— OOUfENT  OF   COUBT. 

It  appearing  that  the  constable  was  sum- 
moned to  arrest  accused  by  a  third  party  who 
thought  accused  had  committed  a  robbery, 
where  on  objection  to  such  third  party's  tes- 
timony that  when  he  was  hunting  for  the  con- 
stable, he  met  his  brother  and  asked  him  if  he 
was  tne  constable,  the  court,  passing  on  the 
question,  said,  "I  don't  think  that  the  constable 
at  that  time  would  have  had  to  determine 
whether  they  were  guilty  of  a  felony  or  a  mis- 
demeanor, or  which  had  been  committed,"  such 
comment  would  not  authorise  reversal,  even 
if  improper,  since,  while  made  in  the  hearing 
of  the  jury,  it  was  not  addressed  to  the  jury, 
but  to  counsel  debating  a  question  of  law. 

[E3d.  Note.— For  other  case,  see  Criminal 
Law,  Cent  Dig.  |  3126;  Dec.  Dig.  <S=>1166^ 
(12).] 

9.  Assault  and  Battebt  «=»83— Evidence. 

It  was  not  error  to  permit  the  constable  to 
tell  what  the  third  party  said  when  he  came 
to  get  him  to  make  the  arrest. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {8  128,  134;  Dec.  Dig.  «=> 
83.] 

10.  Cbihinal  Law  «=»351(3)  —  Evidence  — 
Flight. 

Flight,  or  attempted  flight,  may  be  shown 
as  a  criminating  circumstance. 

[Ed.  Note.— For  other  cas'es,  see  Criminal 
Lew.  Cent.  Dig.  §{  779,  930,  931;  Dec.  Dig. 
«s>361(3).] 

U.  Cbikinal  Law  «=>361(4)  —  Evidenob  — 

Bbsistino  Abbest. 
It  is  always  proper  to  show  that  when  ac- 
cused is  arrested,  or  sought  to  be  ajrested,  for 
an  offense,  he  resists  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  780;   Dec.  Dig.  <8=>351(4).] 


12.  Assattlt  and  Battebt  4s»83— Dtidbnoc 
In  trial  for  aggravated  assault  on  a  con- 
stable who  endeavored  to  arrest  accused,  it 
was  proper  to  permit  officers  in  another  city 
to  tell  uat  they  were  communicated  with  by 
those  directed  to  communicate  with  them  over 
the  telephone  by  the  constable,  when  aczosed 
had  escaped  from  the  constable,  and  that  such 
officers  acted  on  the  communication  and  im- 
mediately prepared  to  arrest  accused,  the  evi- 
dence showing  that  they  had  neither  time  nor 
opportunity  to  procure  a  warrant  and  if  they 
had  not  acted  promptly  aocnaed  would  have  es- 
caped. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  128,  134;  Dee.  Dig.  «=> 
83.] 

13.  Assault  and  Battebt  $=>83— Aoobatat- 
BD  AsBAUiyr— Exclusion  of  Evidence. 

It  was  not  error  to  refuse  to  permit  the 
county  attorney  to  testify  at  accused's  instance 
that  accused  had  been  charged  with  drunken- 
ness, disturbing  the  peace,  resisting  an  officer 
sent  to  arrest  him  after  he  escaped  from  the 
constable,  etc.;  these  matters  being  irrelevant 
[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  (Jent  Dig.  {{  128,  134;  Dec.  Dig.  <8=» 
83.] 

14.  Witnesses  «=9392(1)— IvPEAOBiotNT. 

It  was  not  error  to  permit  the  state  to  in- 
troduce for  impeaching  purposes  a  written 
statement  of  a  witness  which  contradicted  some 
of  his  testimony  on  the  trial;  the  proper  predi- 
cate having  been  laid. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  fif  1249-1251;  Dee.  Dig.  «=>392(1)J 

15.  Cbuonal  Law  «=»448(8)  —  Bvioknck  — 
Opinion  Evidence. 

It  was  not  error  to  permit  the  state  to  elic- 
it from  accused's  ^tness  on  cross-examination 
that  it  looked  to  him  as  if  when  accused  was 
running  back  with  the  gun  toward  thq  assaulted 
party  he  was  getting  ready  to  shoot 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1036,  1037;  Dec.  Dig.  «=» 
448(8).] 

16.  Cbiminai,  Law  4s»1169(5)  —  Apfeai.  — ■ 
Habitlbss  Ebbob. 

Where  inadmissible  testimony  has  been  ad- 
mitted, but  is  thereafter  dearly  excluded  by  the 
court's  charge  given  at  accused's  instance,  it 
is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3141;  Dec  Dig.  «3>U69(5).] 

Appeal  from  District  Conrt,  Clay  County; 
Wm.  N.  Bonner,  Judge. 

D.  Porter  was  convicted  of  aggravated  as- 
sault, and  appeals.   Affirmed. 

Wantland  &  Parrish,  of  Henrietta,  for  ap- 
pellant 0.  0.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

PRENDBRGAST,  P.  J.  Appellant  was 
indicted  for  an  assault  ■with  intent  to  murder 
John  Firestone,  a  constatde  of  said  ooimty. 
Upon  a  trial  he  was  convicted  of  an  aggra- 
vated assault.  The  indictment  by  Inclusion, 
embraced  aggravated  assault  on  several 
phases. 

[1, 2]  The  offense  was  alleged  to  hare  been 
committed  May  26,  1916.  He  was  arrested 
and  placed  in  jail  on  that  date.  The  indict- 
ment was  filed  June  1st,  and  he  was  the  next 
day  served  with  a  copy.  He  did  not  make 
bond  from  the  time  of  the  arrest  until  after 
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Us  cosTlctloD.  He  WS8  confined  In  the  Jail  all 
tills  tlm&  His  trial  was  set  for  Jnne  5tli, 
and  began  that  day,  and  consumed  that  and 
the  following  two  days.  With  proper  dill- 
genoe  appellant  propounded  interrogatories 
to  John  Reed,  a  witness  who  was  a  resident 
of  Oklahoma.  The  district  attorn^  prompt- 
ly crossed,  waived  time,  and  appellant  pro- 
cured a  commission  on  Jime  3d  to  the  proper 
officers  in  Oklahoma  to  take  the  depoelti<»8. 
It  may  be  conceded  from  his  allegations  that 
the  testimony  of  Beed  was  material  to  him 
on  some  points.  Our  statute  (article  820,  O. 
C.  P.)  prescribes  that: 

The  "depositions  of  a  witness  reddins  out  of 
the  state  may  be  taken  before  the  judge  or 
chancellor  of  a  Supreme  Court  of  law  or  equity, 
or  before  a  commissioner  of  deeds  and  depou- 
tions  for  this  state,  who  resides  within  the  state 
where  the  deposition  is  to  be  taken." 

It  does  not  anthorlze  a  notary  public  in 
BDCh  other  state  to  take  depositions,  as  has 
been  repeatedly  held  by  this  court  Uenpo 
T.  State,  28  Tex.  Or.  H.  179,  12  S.  W.  688; 
Murrell  v.  State,  184  S.  W.  831,  and  cases 
therein  cited.  His  application  alleges  that 
they  sent  the  commission  and  interrogatories 
to  a  certain  notary  public  in  Oklahoma  with 
instructions  to  him  to  hare  the  witness  to 
come  before  him  and  glre  his  depositions. 
It  nowhere  alleges  that  he  provided  for  the 
payment  to  any  oflBcer  of  his  fees  for  taking 
the  depositions.  Nor  does  he  allege  or  any 
way  show  why  said  depositions  were  not  tak- 
en and  returned  within  the  time  so  that  they 
could  have  been  introduced.  We  know.  Ju- 
dicially, that  Clay  county  adjoins  Oklahoma, 
only  a  short  distance  from  Henrietta,  the 
county  seat  of  Clay  county,  and  all  of  the 
testlmooy  shows  that  this  witness  lived  but 
a  short  distance  in  Oklah<»na  from  Clay 
county. 

[3]  His  other  witness  was  Ivan  Boyd,  who 
lired  in  Montague  county,  in  about  a  mile 
of  Btnggold,  Just  a  short  distance  across  the 
Clay  county  line  Within  proper  time  he  had 
a  subpoena  Issued  for  him,  as  well  as  for 
some  other  witnesses,  among  them,  his  father, 
with  whom  he  lived-  His  father  and  other 
witnesses  were  sulq^oenaed,  and  they  appear- 
ed and  were  present  on  the  morning  when 
the  case  was  called  for  trial,  his  father  hav- 
ing come  from  his  home  to  Henrietta  that 
morning.  His  son  Ivan,  the  witness,  had  left 
home  and  was  absent  therefrom  at  the  time 
his  father  was  subpoenaed,  and  he  was  not 
served.  However,  the  testimony  shows  that 
Ivan  Boyd  returned  to  his  home  after  a  short 
absence  and  was  there  pending  this  trial,  his 
fiither  at  appellant's  Instance  testifying  dur- 
ing the  trial  that  Ivan  had  returned  to  his 
home  the  night  before  he  was  testifying  and 
was  there  when  he  got  up  that  morning.  It 
la  evident  that  his  fiither,  appellant's  wit- 
ness, went  ba(k  and  forth  to  his  home  from 
Henrietta  and  stayed  at  home  at  night,  re- 
tnming  to  the  court  each  morning.  Appel- 
lant did  not  procure  any  other  subpasna  after 
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the  one  was  letomed  obowlns  that  Ivan  Boyd 
had  not  been  served  and  naed  no  other  dill- 
goice  or  means  whatever  to  have  Ivan  to 
attend  the  triaL  If  appellant  had  nsed  any 
reasonable  diligence  to  have  said  Ivan  attend 
as  a  witness,  he  conld  unquestionably,  as  this 
record  shows,  have  secured  his  attendance. 

Under  the  circumstances  of  this  case  and 
as  shown  by  the  record,  appellant  used  no 
sach  diligence  to  get  the'  testimony  of  either 
of  his  absent  witnesses  as  to  entitle  him  to 
a  continuance.  In  other  words,  it  shows 
such  a  lack  of  diligence  as  would  entitle 
him  neither  to  a  continuance  nor  to  a  new 
trial  because  he  did  not  get  said  witnesses. 
We  have  had  occasion  to  fnlly  discuss  this 
question  and  cite  and  quote  from  the  an- 
thoiltlea  in  Giles  v.  State,  60  Tex.  Or.  B.  642- 
644,  148  S.  W.  817,  and  Mnriell  v.  State, 
sivra.  So  that  the  court  committed  no  re- 
versible error  in  refusing  his  original  ap- 
plication for  a  oontinuanoe,  nor  the  renewal 
thereof,  nor  in  refusing  him  a  new  trial  on 
that  grotmd. 

Appellant  has  a  large  number  of  bills  of 
exceptions.  It  Is  onnecesMt^  to  state  or 
dlscnss  them  separately.  Several  present  the 
same  diaracter  of  question. 

[4]  He  filed  a  large  number  of  exceptions 
to  the  court* s  diarge.  He  took  one  bill,  em- 
bracing all  these  matters  therein.  It  is  per- 
fectly evident  frran  the  record  that  the  court 
changed  his  charge  in  at  least  several  re- 
spects and  gave  some  of  his  special  charges 
to  meet  some  of  his  objections.  The  only 
way  to  properly  present  such  questions  for 
review  by  this  court  under  such  drcumstanc- 
ee  Is  to  take  a  separate  bill  to  the  court's 
action  in  the  partlcnlar  Instance  wherein  he 
does  not  correct  or  change  his  charge  to 
meet  the  objection  and  not  to  embrace  the 
whole  thing  in  one  bill. 

[6, 1]  He  requested  eight  special  charges. 
The  court  gkre  two  of  them  Just  as  asked. 
Three  others  were  to  matters  pertaining 
solely  to  the  charge  of  an  assault  to  murder. 
As  apitellant  was  acquitted  of  this  otTense, 
all  such  questions  pass  out,  as  has  uniformly 
been  held.  Neither  of  his  others  should 
have  been  given.  However,  neither  of  them 
Is  presented  In  such  a  way  as  to  authorize 
or  require  this  court  to  review  them.  His 
bill  to  each  in  substance  and  effect  states 
that  in  the  proper  time  he  presented  his  said 
Charge  and  asked  that  it  be  given,  quoting 
the  charge,  and  that  the  court  refused  to 
give  it,  to  which  he  excepted.  It  has  been 
the  uniform  holding  of  this  court  that  in 
such  instances,  even  in  felony  cases,  and 
muCh  more  so  in  misdemeanor  cases  or  con- 
victions, such  a  bill  does  not  present  the 
questions  so  as  to  authorize  or  require  this 
court  to  review  it  Byrd  v.  State,  69  Tex. 
Or.  B.  85,  161  8.  W.  1068,  Byan  v.  State,  64 
Tex.  Or.  B.  628,  142  S.  W.  878,  and  a  great 
number  of  earlier  cases  cited  in  these  de- 
cisions and  other  cases  subsequently  decided. 

Briefiy  stated,  the  evidence  shows:    That* 
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appellant  and  tbree  companions,  he  and  two 
of  wbom  at  least,  lived  In  Oklahoma,  went 
therefrom  to  Wichita  Falls  In  an  automobile, 
and  stayed  there  one  night  and  about  half 
the  next  day,  when  they  started  to  return 
In  the  same  way.  Their  route  was  from 
Wichita  Falls  through  Henrietta,  and  thence 
easterly  to  Oklahoma.  That  they  all  were 
drinking.  Api)eUant  and  at  least  one  of  the 
others  were  drunk.'  They  had  a  Winchester 
rifle  and  a  pistol  with  them.  Soon  after 
leaving  Wichita  Falls  they  ran  the  automo- 
bile at  an  excessive  speed,  several  witnesses 
testifying  that  they  ran  It  part  of  the  way 
aa  fast  as  that  make  of  machine,  the  Ford, 
could  possibly  run— 2S5  to  35  miles  an  hour; 
appellant  himself  testifying  that  part  of 
the  time  they  ran  It  "awful"  fast.  That 
along  the  road  they  shot  the  gun  while  they 
were  running.  That  on  one  or  two  occasions 
they  stopped  and  shot  it  while  they  were 
traveling  along  the  road,  and  that  in  the 
town  of  JoUey,  through  which  they  bad  to 
pass,  they  shot  the  gun  at  least  twice  while 
they  were  In  this  town.  That  after  leaving 
JoUey,  one  of  the  state's  witnesses,  who  was 
traveling  behind  them  In  his  automobile, 
testified  In  substance  that,  as  he  approaohed 
apx)ellant  and  his  companions,  he  saw  ap- 
pellant and  one  of  the  others  out  on  the 
ground  coming  back  the  road,  their  auto- 
mobile having  stopped,  and  the  other  two 
remaining  in  it  The  witness  stopped  bis 
automobile  also,  and  while  thus  stopped, 
an  utter  stranger  to  him,  and  ft  seems  to 
the  appellant  and  his  companions  too,  jump- 
ed up  on  his  running  board  and  demanded 
that  the  witness  should  take  him  on,  which 
be  refused.  That  while  this  was  going  on, 
appellant  and  his  companion  came  up  oo 
blm,  demanded  that  he  ^ve  them  their  pistol, 
and  upon  his  failure  or  refusal  to  do  so 
they  took  it  away  from  blm.  It  seems  It 
appeared  to  this  witness  that  they  were 
forcibly  taking  a  pistol  away  from  this 
Stranger,  and  he,  the  witness,  did  not  know 
to  wbom  It  belonged;  It  appearing  to  blm 
that  they  were  forcibly  taking  It  away  from 
this  party.  It  developed  on  this  trial  that 
appellant  or  some  one  of  his  companions  In 
running  their  automobile  had  dropped  a  pis- 
tol, and  that  they  stopped  their  machine  and 
went  back  to  hunt  for  It,  with  the  result 
stated.  The  state's  witness,  as  stated,  did 
not  know  this  at  the  time.  John  Firestone 
was  the  constable  and  lived  near  the  road 
where  these  parties  were  traveling  and  these 
transactions  occurring.  This  witness,  who 
bad  seen  as  appeared  to  blm  the  robbery  of 
this  stranger  by  appellant  and  his  companion 
of  the  pistol,  went  ahead  of  them,  reached 
Firestone's  residence  where  be  was  and  told 
him  that  appellant  and  his  crowd  were  a 
bunch  of  drunks,  that  they  had  taken  a  six- 
shooter  from  a  party  and  had  a  Winchester, 
and  in  effect  called  upon  the  constable  to 
act  In  the  premises.  The  constable  immedi- 
ately took  his  pistol,  got  in  an  automobile, 


and  Tode  down  to  the  road  where  these  par- 
ties would  soon  pass,  with  the  Intention  of 
stopping  and  arresting  them.    The  testimony, 
without  dispute,  shows  that  he  had  no  time 
or  opportunity  to  procure  any  warrant  for 
their  arrest,  and  that  he  had  to  act  Immedi- 
ately.     He    was    several    miles    from    Hen- 
rietta.    There  was  no  Justice  of  the  peace 
nearer  than  Henrietta,  nor  any  dtber  means 
whereby  be  could  have  procured  a  warrant. 
It  Is  certain  that  If  be  had  not  acted  im- 
mediately, the  parties  would  have  entirely 
escaped  and  gone  Into  Oklahoma  before  he 
could  have  possibly  overtaken  them  or  pro- 
cured a  warrant.    He  reached  the  road  these 
parties   were   mpning  on   before   they    got 
there,  when  he  got  oat  in  the  road,  waved 
his  pistol  back  and  forth  in  bis  hand,  and 
notlQed  them  that  be  was  an  officer,  and  de- 
manded that  they  should  stop ;   instead  tbey 
speeded  the  faster,  but  after  running  200  or 
300  yards  further  they  did  stop,  and  he  start- 
ed  up   towards   them  afoot,   and    appellant 
Jumped  out  of  his  automobile,  took  the  Win- 
chester,  ran    back   towards  Firestone,    and 
when  not  far  distant  from  him,  the  state's 
evidence  shows,  that  he  threw  his  Winchester 
down  on  Firestone,  pointing  it  directly  at 
him,  and  demanded  that  be  throw  down  blK 
pistol  and  throw  up  bis  hands.    That  Fire- 
stone at  the  time  again  reiterated  to  appel- 
lant that  he  was  an  officer,  as  be  had  stated 
to  them  when  he  had  attempted  to  stop  them 
in  the  road  Just  before  this.    That  appellant 
did  force  the  constable  to  lay  his  pistol  down 
on  the  ground,  move  away  from  it,  hold  up 
his  hands,  and  he  had  to  remain  In  this  con- 
dition until  appellant  reached  the  pistol,  pick- 
ed It  up,  and  with  his  gun  marched  the  con- 
stable down  to  where  his  car  was.    The  as- 
sault In  this  Instance  Is  charged  to  have  been 
committed  at  the  time  he  leveled  his  guu 
upon  the  constable,  forced  him  to  lay  his 
pistol  down,  move  away  from  It,  and  hold  up 
his  hands.    Whether  the  constable,  when  he 
first  attempted  to  stop  these  parties  In  the 
road,  told  them  that  he  was  an  officer  or  not. 
was  a  disputed  point  by  the  testimony.    Also 
whether  or  not  the  constable  so  told  appel- 
lant when  he  leveled  bis  gun  upon  him,  made 
him  lay  aside  bis  pistol   and  bold   up  bis 
hands,  was  disputed  by  the  testimony;    the 
state's  Bide  showing  that  In  both  Instances 
at  the  specified  times  the  constable  did  notify 
them  of  his  official  position.    When  appellant 
marched  the  constable  back  to  bis  car,  the 
constable  again  told  the  crowd  who  he  was, 
and  the  other  companions  of  appellant  then 
made  him  deliver  the  constable's  pistol  back 
to  blm,  but  before  he  would  do  so  he  un- 
loaded It,  kept  all  the  cartridges  and  passed 
It  back  to  him  through  one  of  the  other 
parties.     They  thereupon   Jumped  In  their 
automobile,  left,  running  very  fast,  and  at- 
tempted to  escape.    The  constable,  It  seems, 
went  back  up  to  bis  residence,  near  where 
these  things  took  place,   told  his  wife,  or 
some  otherg,  to  oommunicate  with  the  offl- 
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oera  at  Henrietta  wbat  UaA  occnned,  and 
that  the  defendant  and  hla  companions  were 
attempting  to  escai>e  and  to  stop  and  arrest 
them,  telling  them  Bnbfitantially  what  had 
occurred,  from  which  the  parties  making  the 
communication  and  the  officers  at  Henrietta 
receiylng  the  commnnicatlon  believed,  and 
acted  upon  snch  belief,  that  these  parties  had 
committed  these  crimes  and  were  attempting 
to  escape.  Appellant  and  his  oompanlons 
stated,  as  shown,  that  when  they  left  Fire- 
stone they  ran  their  machine  "awful"  fast, 
trying  to  escape.  That  their  route  would 
take  them  through  Henrietta,  but  fearing 
they  would  be  arrested  if  they  attempted  to 
go  through  Henrietta,  they  took  another  road 
so  as  to  avoid  going  through  Henrietta  and 
attempted  to  escape  into  Oklahoma  without 
being  arrested  at  all.  Firestone,  It  seems,  as 
!W)n  as  he  could,  procured  an  automobile  and 
took  after  appellant  and  his  crowd,  but  he 
lost  so  much  time  and  was  so  far  behind 
that  he  did  not  catch  tip  with  them.  The 
officers  at  Henrietta,  as  soon  as  communicat- 
ed with,  armed  themselves,  procured  an  auto- 
mobile, and  went  on  the  road  towards  Wichi- 
ta Falls,  exi)ectlng  to  meet  and  arrest  ap- 
pellant and  his  crowd.  They  did  not  know 
them,  however,  and  after  running  out  a  few 
pilles  did  meet  them;  the  appellant  and  his 
crowd  mnning  with  great  speed,  as  stated. 
Immediately  after  they  met,  the  sheriff's 
automobile  was  stopped,  and  another  big, 
powerful  machine  belonging  to  Mr.  Boyd 
came  along,  and  Mr.  Boyd,  who  had  been 
following  these  i)artle8,  told  the  officers  that 
the  persons  they  had  Just  met  were  the  per- 
sons they  were  after.  The  officers  then  got 
In  this  big,  powerful  machine  and  took  after 
appellant  and  his  crowd.  In  attempting  to 
aroid  going  through  Henrietta  on  the  road 
that  they  took,  which  appellant  said  he  knew 
and  by  going  It  they  would  avoid  Henrietta, 
tbey  had  to  go  through  a  gate,  and  to  do  this 
they  had  to  stop  the  car,  run  It  in,  stop  It 
again,  and  close  the  gate.  That  appellant 
himself  got  out  with  his  Winchester  In  his 
hand,  opened  the  gate,  and  had  Just  closed 
it  as  these  officers  ran  up.  They  Immediately 
demanded  that  appellant  and  bis  crowd 
sbonld  bait,  hold  up  their  hands  and  sur- 
render. Two  of  appellant's  companions 
promptly  got  ont  of  the  machine,  did  hold  up 
their  hands  and  surrender.  Appellant,  how- 
ever, retreated  to  the  machine,  and  as  the 
officers  testified,  attempted  to  shoot  them 
with  bis  Winchester,  but  his  gun  hung  flie 
and  would  not  shoot,  and  that  they  again 
fled  some  several  miles  before  they  could  be 
overtaken  again  by  the  officers,  and  that  Just 
before  the  officers  overtook  them,  they  con- 
eluded  that  they  had  better  go  back  and  sur- 
render. They  stopped  the  car,  and  as  the 
officers  again  caught  up  with  them,  they  got 
out,  held  np  their  hands,  and  surrendered. 
We  have  merely  given  a  general  outline  of 
what  the  evidence  was  sufficient  to  show. 


deeming  It  onnecesBary  to  detail  It  Thitca 
were  conflicts  In  the  testimony  on  atuot  ma- 
terial points. 

[7]  Appellant  baa  some  bills  objecting  to 
the  testimony  of  the  witnesses  following  him 
in  their  antomoblles  as  to  the  acts  of  appel-  ' 
lant  alcmg  the  road  leading  up  to  the  very  al- 
leged assault  herein,  snch  as  that  they  were 
drunk,  drinking,  (footing  along  the  road, 
and  In  the  town  of  Jolley,  the  rate  of  speed, 
and  the  way  they  were  running  their  ma- 
chine, also  what  appellant's  companions 
shouted  to  him  when  he  took  his  Winchester 
and  ran  back  towards  Firestone,  making 
him  hold  up  hli  hands  and  marching  him 
back,  wherein  they  shouted  to  him  to  shoot 
him,  klU  him,  and  such  matters,  and  also  the 
condition  of  appellant's  gun  at  the  time,  and 
that  he  was  attempting  to  work  It  ao  as  to 
shoot  Firestone.  We  think  all  this  testimony 
was  admissible.  It  was  a  part  of  the  whole 
transaction.  The  Jury  could  not  have  under- 
stood the  situation  and  properly  passed  npon 
the  questions  without  it 

[I]  Appellant  has  another  bill,  wbereln  it 
is  shown  that  he  objected  to  the  state's  wit- 
ness Ronntree  telling  that  when  he  was 
hunting  for  the  constable,  he  met  Pat  Fire- 
stone, a  brother  of  John  the  constable,  and 
that  he  asked  him  if  he  was  a  constable. 
'Xhat  his  attorney  thereupon  objected 
and  was  arguing  that  this  one  ezpreesloa  of 
the  witness  was  Inadmissible,  and.  that  the 
court,  In  passing  on  the  question  said  to  him: 

"I  don't  thhik  that  the  constable  at  that  time 
would  have  had  to  determine  whether  they 
were  guilty  of  a  felony  or  a  misdemeanor,  or 
which  had  been  committed." 

This,  as  explained  by  the  court,  was  a  re- 
mark made  to  appellant's  counsel  In  his  de- 
bating that  question  of  law.  The  remark, 
while  in  the  hearing  of  the  Jury,  was  not  to 
the  Jury  at  all,  as  shown.  We  think  it  no 
such  comment  as  would  authorize  or  Justify 
a  reversal  of  this  case,  even  if  It  should  be 
held  to  have  been  Improper. 

[9]  There  was  no  error  In  the  court  per- 
mitting the  witness  John  Firestone  to  tell 
that  when  Rountree  came  up  to  get  him  that 
he  told  him  there  was  a  bunch  on  the  road 
with  a  gun  and  an  automatic  pistol,  and  for 
him  to  go  down  and  stop  them,  telling  him 
which  one  had  the  gun,  and  that  he  had 
seen  him  take  the  pistol  away  from  another 
man  on  the  road,  and  that  the  constable  re- 
plied he  would  go  down,  and  did  go  down; 
the  court  stating  that  he  ^t-ould  permit  him 
to  say  why  he  went  down  there. 

[ID,  11]  Appellant  by  other  bills  shows  that 
he  objected  to  the  testimony  by  the  officers 
from  Henrietta  who  responded  to  the  call  to 
arrest  him  and  his  bunch,  which  shows  their 
flight  and  resistance  of  arrest  when  these 
officers  came  upon  them  at  the  gate  and  de- 
manded their  surrender,  announcing  that 
they  were  officers.  The  court  at  the  time  ad- 
mitted this  evidence,  as  stated  by  him,  to 
Show  flight  and  resistance  of  arrest  If  It  did 
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aniA  restricted  tlie  jury  to  Its  consideration 
for  that  purpose  only.  Tbls  testimony  un- 
doubtedly tends  to  show  both  flight  to  avoid 
and  prevent  arrest,  and  resistance  of  arrest, 
at  the  time.  Flight,  or  attempted  flight,  may 
'  always  be  shown  as  a  crlminatlog  circum- 
stance. Section  136,  1  Branch's  P.  O.  page 
78,  and  authorities  there  collated.  Also  it 
may  always  be  shown  that  when  an  accused 
Is  arrested,  or  sought  to  be  arrested,  for  an 
offense,  he  resists  it  Mitchell  v.  State,  52 
Tex.  Or.  B.  38,  106  S.  W.  124;  Moreno  v. 
State,  71  Tex.  Or.  R.  401,  160  S.  W.  361; 
2  Jones  on  Ev.  {  287.  So  that  we  think  all 
this  testimony  was  admrsslble  mx  these 
points.  However,  the  court  later  gave  ap- 
pellant's specially  request^  charge,  instructr 
ing  the  jury  per«nptoriIy  that  they  could 
not  consider  any  of  said  evidence  for  any 
purpose  except  to  show  flight,  If  It  did,  and 
that  they  could  constder  It  for  no  other  inir- 
pose  whatever. 

[12]  Neither  did  the  conrt  err  in  permit- 
ting the  officers  at  Henrietta  to  tell  that  they 
were  communicated  with,  and  by  whom,  tell- 
ing them  In  substance  of  the  said  acts  of 
appellant  and  his  crowd,  and  that  they  acted 
thereon  and  Immediately  proceeded  to  under- 
take to  arrest  them.  The  evidence  unques- 
tionably shows  that  they  had  neither  time 
nor  opportunity  to  procure  any  warrant  for 
any  of  them ;  and,  as  stated,  if  they  had  not 
acted  as  promptly  as  they  did,  the  appellant 
and  his  crowd  would  have  entirely  escaped, 
wMch  they  were  undertaking  to  do,  running 
their  machine  in  the  most  reckless  and  rapid 
manner,  and  avoided  going  through  Hen- 
rietta for  the  very  purpose,  as  they  stated, 
to  prevent  and  avoid  being  arrested. 

[IS]  Neither  did  the  court  err  in  refusing 
to  permit  the  county  attorney  to  testify  at  ap- 
pellant's instance  that  appellant  had  been 
charged  with  drunkenness,  disturbing  the 
peace,  resisting  the  officer  Oonningham,  ag- 
gravated assault  on  Firestone,  and  aggravat- 
ed assault  on  Cunningham,  all  these  persons 
being  the  officers  who  attempted  to  arrest 
him,  and  that  said  charges  grew  out  of  the 
facts  and  circumstances  testified  to  by  the 
various  witnesses  on  tliis  trial,  though  we 
cannot  see  where  the  state  should  have  ob- 
jected to  this  testimony.  It  occurs  to  us  that 
it  would  clearly  have  been  against  appellant 
and  not  In  his  favor,  but  at  any  rate  it  had 
no  legitimate  bearing  upon  the  trial  of  ap- 
pellant in  tills  cause. 

[14]  Neither  did  the  court  err  in  permit- 
ting the  state  to  introduce  the  written  state- 
ment of  the  witness  Eckman,  which  contra- 
dicted some  of  his  testimony  on  this  triaL 
The  court  admitted  it,  as  he  stated,  for  im- 
peachment purposes  of  this  witness,  the  prop- 
er predicate  having  been  laid. 

[16,  tCJ  Neither  did  tbe  court  or  In  per- 
mitting the  state  to  liave  Brown,  appellant's 
witness,  on  cross-examination,  to  tell  in  sub- 


stance that  it  looked  to  him  like  when  ap- 
pellant was  running  ba<&  with  the  gun  that 
he  was  getting  ready  to  shoot  Evm  if  this 
testimony  had  not  bem  admissible.  It  was 
clearly  excluded  by  the  court's  charge  given 
at  appellant's  instance,  wMch  we  have  jost 
mentioned  above. 

We  think  no  reversible  error  has  been 
pointed  out  in  the  trial  of  this  case.  Tlie 
judgment  will  therefore  be  afilrmed. 


SPEEBS  V.  STATE,  (No.  4306.) 

(Court  of  Griminal  Appeals  of  Texas.    Dee.  6, 
1616.) 

1.  Cbimtnai,  Law  «=9663— Bvidencb— Eecokd 
or  Deed. 

In  a  prosecution  for  violating  Pen.  Code 
1911,  art.  500,  relating  to  the  keeping  of  disor- 
derly bouses,  it  was  error  to  permit  the  intro- 
duction in  evidence  of  the  record  of  a  deed  on 
the  contested  issue  of  the  ownership  of  the  pron- 
iaes,  where  a  certified  copy  of  tiie  deed  had  not 
been  filed  and  notice  thereof  given  as  required 
by  Bev.  St  art.  3700. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  1602;    Dec.  Dig.  «=s>663.] 

2.  Ceiminai,  Law  «=»419,  420(11)— EviDENOt 
— Heabsat. 

In  a  prosecution  for  violating  Pen.  Code 
1911,  art  dOO,  relative  to  keeping  of  disorderly 
hoases,  the  testimony  ot  a  witness  as  to  what 
others  told  him  and  as  to  what  he  had  learned 
from  people  around  the  house  should  have  been 
excluded  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  980,  981-983;  Dec  Dig.  «=»419, 
420(11).! 

3.  CanaNAi.  Law  €=3772(6)— Instbttctiowb. 

Where  defendant  in  such  case  merely  pleaded 
not  guilty  and  made  no  special  defense,  and  the 
court  gave  tbe  usual  charge  on  reasonable  doubt 
and  instructed  that  the  jury  should  not  convict 
unless  thev  believed  all  the  facts  necessary  to 
establish  defendant's  guilt  beyond  a  reasonable 
doubt  requested  special  charges  enumerating 
various  facts  alleged  to  constitute  special  defens- 
es were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew, 
Cent  Dig.  i  1817;    Dec  Dig.  ♦a>772(«).] 

4.  Criminai,  Law   <8=s763,   764(6)— iNsrauo- 
TioNS— Weight  of  Evidence. 

In  a  prosecution  for  violating  Pen.  Code 
1911,  art  600,  relating  to  keeping  of  disorderly 
bouses,  an  instruction  that  the  jury  should  not 
consider  the  location  of  the  house  was  properly 
refused  as  on  the  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dip.  «g  1731,  1732,  ITOS;  Dec  Dig.  «=» 
763,  764(6).] 

5.  Disoedeblt  House  «=»16— Peosecution— 
Evidence. 

In  such  case  evidence  that  the  house  in  qnes-    < 
tion  was  in  the  "reservation  district"  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  K  21-25 ;   Dec  Dig.  «S=»16.1    j 

Appeal  from  Wichita  County  Oonrt;  Har^ 
v^  Harris,  Judge. 

Pauline  Speers  was  convicted  of  violating    , 
Pen.  Code  1911,  art  600,  relating  to  the  keep-    i 
Ing  of  disorderly  houses,  and  appeals.    Be- 
versed  and  remanded. 
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T.  B.  Boone,  of  Wichita  V&Oa,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Oen.,  for 
tbe  State. 

PRENDEROAST,  P.  J.  Appellant  waB 
prosecuted  under  article  500,  P.  O.,  tbe  In- 
dict^nent  alleging  tbat  she  was  the  owner  of 
a  certain  house  situated  in  said  county,  and 
tbat  she  did  then  and  there  unlawfully  keep, 
and  was  concerned  In  keeping,  and  knowingly 
permitted  to  be  kept  said  house  as  a  house 
of  prostitution,  where  prostitutes  were  per- 
mitted to  resort  and  reside  for  tbe  purpose 
of  plying  their  vocation.  She  was  convicted, 
and  her  punishment  assessed  as  fixed  by  tbe 
statute. 

[1]  Ibe  question  of  ownership  of  the  prem- 
ises was  a  contested  Issue.  At  least  it  was 
necessary  for  the  state  to  prove  this.  A  deed 
to  ber  of  comparatively  recent  date  would 
tend  strongly  to  prove  her  ownership.  The 
state  Introduced  various  facta  tending,  and 
perhaps  amply  sufficient  to  show  this,  with- 
out reference  to  the  claimed  deed  to  her  of 
the  premises.  However,  over  her  objections, 
properly  and  timely  made,  the  court  permit- 
ted the  state  to  Introduce  in  evidence  the  rec- 
ord of  a  deed  to  her  for  said  premises  with- 
ont  having  notified  her  the  proper  time  in 
advance  to  produce  tbe  deed  and  without 
procuring  any  certified  copy  thereof  and  fil- 
ing it  aikd  giving  three  days'  notice  to  ber  be- 
fore the  trial.  Our  civil  statute  (R.  S.  art 
3T0O)  provides  that  a  certified  copy  of  an  ex- 
ecuted and  recorded  deed  cannot  be  introduc- 
ed in  evidence  unless  the  party  who  gives 
such  instrument  in  evidence  shall  file  the 
same  among  the  papers  of  the  suit  in  which 
he  proposes  to  use  it  at  least  three  days  be- 
fore the  commencement  of  tbe  trial  of  such 
suit  and  give  notice  of  such  filing  to  the  op- 
posite party,  or  his  attorney  of  record.  This 
statute  is  applicable  to  criminal  as  well  as 
civil  cause&  This  action  of  the  court  was 
clearly  material  error  against  appellant  Al- 
lison V.  Stat^  14  Tex.  App,  426;  Gould  v. 
State.  61  Tex.  Cr.  R.  195, 134  S.  W.  695.  Of 
course,  if  the  original  deed  be  produced,  and 
its  execution  proven,  then  it  could  be  Intro- 
duced witbont  being  filed  and  notice  given 
three  days  before  the  trial.  What  we  have 
said  is  likewise  applicable  to  any  other  deed 
or  deeds  to  be  introduced  In  evidence. 

[2]  Appellant  has  another  bill  which  we 
think  presents  error,  and  tbat  Is  to  tbe  ef- 
fect that  tbe  witness  BInkley  was  permitted 
to  testify  as  to  what  others  told  talm,  and  be 
learned  from  tbe  people  around  said  house 
who  occupied  it  stating  who  this  was.  This 
was  hearsay  and  should  have  been  excluded. 
Dnder  all  tbe  other  testimony  the  admission 
of  this  would  not  have  presented  reversible 
error. 

[3-6]  The  court  did  not  err  in  refusing  to 
give  a  cbarge  on  circumstantial  evidence  as 
to  appellant's  ownership  of  said  bouse,  nor  in 
pemiittlng  tbe  same  to  be  kept,  etc.    Such  a 


charge  would  have  been  Inapplicable  and  not 
required.  Neither  did  the  court  err  in  failing 
and  refusing  to  give  appellant's  said  several 
special  charges  in  effect  enumerating  the 
various  facts  tending  to  establish  her  guilt, 
because,  as  claimed  by  appellant,  these  or 
any  of  them  were  her  special  defense.  She 
had  no  special  defense.  Her  plea  was  sim- 
ply not  guilty.  The  charge  of  the  court  af- 
firmatively required  tbe  jury  to  believe  all 
facts  necessary  to  establish  ber  guilt  beyond 
a  reasonable  doubt  before  they  could  convict 
her,  and  gave  tbe  usual  charge  of  reasonable 
doubt,  eta  This  covered  all  that  was  neces- 
sary on  this  point  Neither  did  tbe  court  err 
in  refusing  to  g^ve  his  charges  to  the  Jury 
not  to  take  into  consideration  the  location  or 
situation  of  tbe  house  in  question.  This 
would  have  been  a  cbarge  on  the  weight  of 
the  testimony.  The  fact  if  so,  tbat  the  tes- 
timony established  tbat  tbe  house  in  ques- 
tion was  in  the  "reservation  district"  was 
admissible  in  evidenca  The  fact  tbat  others 
than  prostitutes  might  reside,  or  even  own  a 
home,  in  such  district  would  be  a  matter  of 
argument  only. 

For  tbe  errors  above  pointed  out  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

HARPBR,  J.,  absent 


KIEBNAN  V.  STATE,    (No.  4256.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.    Rehearing  Denied  Dec.  20,  1916.) 

1.  Crikinai,    Law    «=»1171(1)  —  Appbai,  — 
BLabuless  Bbbob— Abgchknt  of  Prosecu- 

TOB. 

In  a  prosecution  for  murder,  where  tbe  main 
defense  was  insanity,  and  where  there  was  med- 
ical testimony  on  both  eddes  of  the  issue,  and 
where  a  doctor  who  had  testified  that  defend- 
ant was  sane,  in  answer  1o  a  juror,  stated  that 
he  did  not  think  tbat  defendant  should  be  turn- 
ed loose,  even  if  the  jury,  in  the  alternative, 
were  to  return  a  verdict  resulting  in  his  confine- 
ment in  Jail,  the  prosecuting  attorney's  argu- 
ment that  the  state  -had  no  place  for  the  con- 
finement of  insane  persons  except  the  peniten- 
tiary, implying  that,  if  the  jury  acquitted  and 
defendant  was  found  insane,  he  would  be  re- 
leased on  habeas  corpus,  which  probability  was 
emphasized  by  the  trial  judge,  was  improper, 
and   reversible   error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3127 ;  Dec.  Dig.  «=>1171(1).] 

2.  Inbank  Pebbons  ®=>83,  86— Rkbfonbibil- 
rrT  FOB  Cbime — Corfinkioent. 

An  insane  person  cannot  legally  be  held  re- 
sponsible for  his  acts,  and  tbe  fact  that  the 
state  provides  no  adequate  means  to  confine  an 
insane  person  in  an  asylum  would  not  authorise 
his  confinement  in  the  penitentiary  as  a  crim- 
inal. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {§  144,  145,  149;  Dec.  Dig. 
<8=383,  86.] 

Prendergast  P.  3.,  dissenting. 

Appeal  from  District  Court  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 
O.  J.   Klernan  was  convicted  of  murder. 


-gle 


sKor  other  cases  h«  same  topio  and  KET-NUIIBBR  In  all  Key-Numbered  Digesta  and  Indexes 


166 


190  SOUTHWBSTKBN  REPOBTER 


(Tex. 


and   he  appeals.     Reversed,  and  canse  re- 
manded. 

Butler  L.  Knight,  Wm.  C.  Church,  and  S. 
D.  Hopkins,  all  of  San  Antonio,  for  appel- 
lant Joe  H.  H.  Graham,  of  San  Antonio, 
and  C.  0.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  09 
years'  confinement  In  the  state  penitentiary. 

The  facts  would  show  that  appellant  and 
his  son  John  (the  young  man  whom  he  kill- 
ed) bad  an  altercation  at  the  breakfast  table; 
that  during  the  day  appellant  purchased  a 
pistol,  and  went  to  the  home  of  his  daugh- 
ter, and  told  her  to  warn  John  not  to  come 
home;  that,  if  John  did  come  home,  be 
would  kill  him,  showing  her  the  pistol  he  bad 
purchased,  remarking,  "It  he  came  In  be 
would  come  over  bis  dead  body;  be  also  told 
me  that  morning,  U  be  came  back,  be  would 
klU  blm." 

Appellant's  wife  testified  that  when  be 
came  home  that  evening  be  bad  a  pistol  in 
his  hand,  and  told  her,  if  she  did  not  want  a 
tragedy  there,  not  to  let  John  come  home 
that  evening.  Both  the  mother  and  sister 
testified  they  gave  John  the  warning  and  re- 
quested blm  not  to  come  home  that  evening. 
Capt.  Brown,  of  the  police  force,  testified  to 
John  coming  to  see  him  late  in  the  afternoon, 
and  reporting  to  him  what  his  mother  and 
sister  had  Informed  him  of,  and  desired  an 
officer  to  go  with  him.  He  did  not  send  an 
officer,  and  advised  him  to  wait  until  bis  fa- 
ther bad  time  to  "cool  ofiT';  that  John  made 
the  remark,  if  be  could  get  bold  of  him,  be 
could  take  the  pistol  away  from  his  father. 

No  one  saw  the  tragedy  but  appellant.  He 
testified  that  be  did  not  say  he  would  kill 
John,  but  said  instead  he  told  bis  wife  and 
daughter  to  tell  John  not  to  come  home; 
that  he  was  armed  and  would  defend  him- 
self—be  testifying  to  a  state  of  facts  which 
would  lead  one  to  believe  that  he  thought 
bis  son  was  trying  to  put  him  out  of  the 
house.  He  then  testifies  that  bis  son  rushed 
into  the  room  where  he  was,  and  details  the 
fatal  affray  as  foUows: 

"I  suppose  he  walked  in  two  or  three  feet,  and 
I  just  turned  and  told  him,  'Hold  up!  hold  up'.' 
that  way ;  'don't  advance,  John.'  He  turned  in 
an  instant,  and  like  he  was  going  to  go  back, 
and  I  felt  very  much  reUeved — in  fact,  happy. 
It  was  passed  that  way  without  any  trouble, 
but  I  kept  my  eye  on  him  all  the  time,  and 
he  turned  southwest  and  stopped  for  a  minute 
as  he  went  to  open  the  door,  and  just  in  an 
instant  that  he  stopped  I  was  afraid  then  he 
was  going  to  advance,  or  change  bis  mind,  and  I 
pointed  the  revolver  right  at  him.  I  said,  'Don't 
advance  this  way,  John.'  Before  he  did,  I  saw 
for  an  instant  he  drew  himself  together  and  says, 
'Well,  papa ;'  and  he  dashed  at  me  with  his 
right  arm  around  my  neck,  and  we  jjrappled 
into  that  room,  and  into  the  next,  and  into  the 
dining  room,  and  he  sank  in  my  arms." 

[1 , 2]  In  the  record  before  us  there  is  but 
one  error  pointed  out,  and  as  to  whether  or 
not  it  should  cause  a  reversal  of  the  case  Is 


a  question  regarding  which  our  decisions  are 
not  entirely  harmonious,  but  In  the  writer's 
opinion  the  best-considered  cases  bold  that 
under  the  peculiar  facts  of  this  case,  the  er- 
ror is  of  that  nature  as  to  necessitate  a  re- 
versal of  the  case. 

Appellant's  main  defense  was  Insanity. 
The  testimony  of  Drs.  Largen  and  Kenney 
would  render  blm  mentally  Incapable  to 
commit  a  crime  in  his  then  condition.  They 
both  bad  seen  and  examined  appellant,  and 
heard  the  testimony  on  the  trial.  The  testi- 
mony of  Dr.  Berrey  would  render  him  whol- 
ly sane,  knowing  right  from  wrong,  and  le- 
gally responsible  for  his  acts.  Ottaer  testi- 
mony was  introduced  bearing  on  this  issue, 
and  it  might  be  said  the  prindiHil  contested 
issue  was  whether  or  not  appellant  was  sane 
or  insane,  and  that  bearing  on  this  issue  it 
appears  by  the  record  that  during  the  exami- 
nation of  Dr.  Kenney  one  Juror  propounded 
some  questions: 

"Q.  Dr.  Kenney,  in  view  of  this  evidence,  go- 
ing back  for  a  period  of  17  years— that  time 
the  defendant  would  be  at  the  age  of  about  3S 
or  39  years  old ;  he  was  about  38  or  39  when  he 
ordered  his  crippled  son  away  from  home— the 
evidence  in  this  case  shows  he  has  exercised 
uncontrollable  temper  with  his  family  from 
time  to  time  until  the  15th  of  September,  1915, 
when  he  took  his  son's  hfe.  Now,  if  he  has  this 
record  according  to  the  evidence,  being  placed 
in  this  capacity  off  and  on  for  a  period  of  17 
or  18  years,  1  just  want  to  ask  you  now,  of 
course  I  don't  want  the  jury  or  anybody  else 
to  let  this  weigh  on  them  at  all,  but  I  just  want 
to  ask  your  opinion:  Now,  in  case  a  man  is 
liberated,  turned  loose,  what  would  be  your  opin- 
ion, don't  you  think  be  ought  to  be  kept  under 
cover,  kept  in  jail,  or  kept  in  the  asylum?  Do 
you  think  he  ought  to  be  turned  loose?  A.  No, 
sir;  I  do  not;  I  don't  think  he  ought  to  be 
turned  loose.  9-  Suppose  he  should,  doctor, 
be  sent  for  a  period  of  two  years ;  do  you  think 
you  ought  to  turn  him  loose'    A.  No,  sir." 

We  have  copied  this  In  the  record  because 
of  the  remarks  of  counsel  complained  of.  In 
blU  No.  2  it  Is  shown  that— 
"during  the  argument  of  Mr.  Joe  Graham,  coun- 
sel for  the  state,  in  the  closing  argument  to  the 
jury,  he  stated,  over  objection  of  defendant's 
counsel,  that  the  state  of  Texas  had  no  i)lace 
for  the  criminally  insane  except  the  peniten- 
tiary^ and  that  if  the  jury  in  this  case  should 
acquit  defendant  because  of  his  insanity  ho 
would  have  to  be  tried  before  another  jury  of 
six  doctors,  and  if  they  found  him  insane  be 
would  be  placed  in  an  msane  asylum,  and  that 
further  the  law  creatine  such  board  of  such 
doctors  had  been  declared  unconstitutional,  and 
that  this  court  had  been  releasing  parties  ad- 
judged insane  by  said  board;  and  further  be- 
cause the  court  stated,  then  in  the  presence  and 
hearing  of  the  jury,  that  'Yes,  he  had  just  turn- 
ed one  loose  that  noon  upon  a  writ  of  habeas  cor- 
pus.' And  because  said  state's  counsel  argued 
the  example  of  Hopkins'  case  in  this  county  to 
the  iury,  and  stated  it  was  a  case  he  would  nev- 
er forget,  and  that  she  was  running  at  large 
now,  and  she  plead  insanity." 

We  can  hardly  understand  the  court's 
qualification  to  the  bilL  He  verifies  that  the 
language  was  used  by  the  district  attorney, 
but  says: 

"No  request  in  writing  at  the  time  was  made 
that  the  jury  be  instructed  not  to  consider  it. 
and  that  in  tact  no  excenjtioiLJMU-M  reaerved.*' 
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And  then  be  adds  that  counsel  did  object 
to  the  remarks  and  request  the  court  to  In- 
struct tlie  Jury  not  to  consider  the  remarks, 
and  it  was  at  the  time  counsel  personally 
made  snch  objection  and  request  that  the 
court  made  the  remark  In  the  presence  and 
bearing  ot  the  Jury: 

"Yes,  he  [the  court]  had  just  turned  one  loose 
[a  person  adjudged  insane  by  a  commission] 
that  Doou  upon  a  writ  of  babeajs  corpus." 

Wtien  request  was  made  to  Instruct  the 
jury  not  to  consider  the  improper  remarks  ot 
the  prosecuting  officer,  the  court  not  only 
declined  to  do  so,  but  in  the  presence  and 
hearing  of  the  Jury  emphasized  the  argu- 
ment made  by  counsel  that  Texas  bad  no 
place  for  the  criminally  insane  other  than 
the  penitentiary,  because  the  law  providing 
tlie  mode  and  means  of  incarcerating  them 
In  the  asylum  had  been  declared  unconstltu- 
ttonal,  and  further  emphasizing  the  only  legit- 
imate deduction  from  such  argument,  that 
if  the  Jury  acquitted  appellant  on  the  ground 
of  insanity,  and  a  Jury  commission  then 
found  him  insane,  and  he  was  ordered  con- 
fined in  the  asylum,  the  court  wonid  release 
him  on  habeas  corpus  and  leare  him  at  large, 
as  Mrs.  Hopkins  was  then  at  large. 

Take  such  argument  in  the  light  of  the 
qnestion  propounded  by  the  Juror  to  the  doc- 
tor testifying  to  appellant's  insanity,  it  nec- 
essarily followed  that  there  would  be  con- 
veyed to  the  minds  of  the  Jury  that,  whether 
appellant  was  sane  or  insane,  the  only  way 
be  could  be  confined  was  by  this  Jury  finding 
him  guilty  and  refusing  to  release  him  on 
the  ground  of  Insanity.  Without  passing  on 
the  question  of  whether  or  not  ITexas  has  a 
law  whereby  the  insane  can  be  confined  in 
the  asylums  provided  for  their  safe-keeping 
and  treatment,  we  will  say  that,  if  appellant 
was  in  fact  insane  at  the  time  he  shot  his 
son,  the  fact  laws  of  this  state  provided  no 
adequate  means  to  confine  him  in  an  asylum 
would  not  authorize  his  confinement  in  the 
penitentiary  as  a  criminal.  The  rule  of  law 
that  an  insane  person  cannot  legally  be  held 
responsible  for  his  acts  is  as  old  as  the  law 
Itself— it  is  part  and  parcel  of  the  law. 

We  do  not  know  the  facts  surrounding  the 
Hopkins  case.  We  do  know  that  such  re- 
marks were  entirely  outside  the  record  in 
this  case.  It  may  be  that  counsel  for  the 
state  knew  that  certain  members  of  the  Jury 
were  familiar  with  the  Hopkins  case,  and,  if 
80,  this  was  an  Improper  appeal  to  them. 

We  do  know  from  this  record  that,  when 
Dr.  Kenney  was  swearing  to  a  state  of  facts 
that  would  render  appellant  irresponsible  for 
bis  acts  and  had  Just  answered  the  hypothet- 


ical qnestion  of  the  state,  "Will  you  say  un- 
der such  state  of  facts  he  was  necessarily 
crazy?"  "I  think  he  was,  yes,  sir,"  one  of 
the  Jurors  propounded  questions  to  the  doc- 
tor, and  asked  if  the  doctor  thought  appel- 
lant ought  to  be  turned  loose,  to  which  ques- 
tion the  doctor  answered,  ''No,"  and  that  two 
years'  confinement  would  be  Insiufflcient,  and 
after  such  testimony  bad  gone  before  the 
Jury  the  prosecuting  officer  in  his  argument 
insisted  that  there  was  no  confinement  for 
the  criminally  insane  but  the  penitentiary. 

It  may  be  that  after  hearing  all  the  evi- 
dence the  Jury  was  convinced  that  appellant 
was  sane,  and  if  so  this  Judgment  should 
stand.  But  who  can  say  what  weight  such 
argument  would  have  with  the  Jury,  when 
the  doctor  who  was  testifying  to  appellant's 
insanity  testified  also  that  he  should  be  kept 
confined.  The  assistant  district  attorney's 
argument,  that  if  the  Jury  found  appellant 
insane,  and  acquitted  him  on  that  ground,' 
he  could  not  be  confined  in  the  asylum,  and 
the  court  "backed  him  up"  in  snch  statement, 
by  stating  that  he  had  that  day  turned  a  per- 
son loose  who  had  been  adjudged  insane  by 
a  commission  appointed  under  the  law,  on 
the  ground  the  law  was  unconstitutional, 
wonid  make  the  impression  on  the  Jury  that 
the  only  way  to  confine  appellant  was  for 
them  to  do  so  by  their  verdict 

The  Jury  had  but  little  option  left.  The 
witnesses  for  the  defendant  were  swearing 
that  he  was  insane,  and  It  was  dangerous  to 
the  public  for  him  to  be  at  large ;  the  district 
attorney  was  insisting,  "It  yon  do  not  con- 
vict him  of  this  murder,  be  will  be  allowed 
to  go  at  large,"  dtlng  the  Hopkins  case,  and 
this  argument  was  reinforced  by  the  district 
Judge  remarking,  "Yes,  I  turned  one  loose  to- 
day"— as  much  as  to  say,  if  you  acquit  this 
man  on  the  ground  of  insanity,  and  an  effort 
is  made  to  send  him  to  the  asylum  under  a 
finding  of  a  commission  that  he  is  insane,  I 
will  turn  him  loose  on  habeas  corpus.  Thus 
it  was  up  to  the  Jury  to  find  him  guilty  and 
confine  him  in  the  penitentiary,  or  they  were 
then  and  there  informed  he  would  not  be  sent 
to  an  asylum,  but  be  turned  loose  upon  the 
public. 

We  cannot  sanction  such  improper  proceed- 
ing. Appellant  was  entitled  to  have  the  issue 
of  his  sanity  tried  under  the  rules  of  law, 
and  no  Improper  influence  brought  to  bear 
on  the  Jui7  to  sway  their  Judgment  on  that 
issue. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

PRENDBROAST,  f.  J.,  dissents. 
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PERKINS  y.  STATE.    (No.  4149.) 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  0, 
19l«.) 

L  Masteb  and  Ssbvant  «3>18— Bioht  Hottb 
Law  —  VioiATioN  —  StmricniNOT    of   Bvi- 

DKNOB. 
Evidence,  in  a  prosecution  for  violating  the 
eight  hour  labor  law,  'held  insufficient  to  show 
that  defendant  had  any  control  over  the  laborer 
permitted  to  work  in  violation  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ®=9l8.] 

2.  Masteb  and  Sebvant  «=>13— Eioht  Hottb 
liABOB  Law— Eleiocnts  or  OrFEKSB— "Peb- 

MIT." 

It  is  essential  to  a  conviction  ot  unlawfttUy 

'  permitting  an  employ^  to  labor  in  violation  of 
the  eight  hour  labor  law  that  defendant  shall 
have  had  some  control  over  the  laborer;  the 
word  "permit"  as  used  in  the  statute  neces- 
sarily carrying  the  idea  of  such  contioL 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  e=>13. 

•  For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Permit.] 

Appeal  from  GolUn  County  Court;  H.  L. 
Davis,  Judge. 

F.  D.  Perkins  was  convicted  of  violating 
the  eight  hour  labor  law  and  appeals.  Re- 
versed and  remanded. 

Wallace  Hughstoa  and  W.  R.  Aberuathy, 
both  of  McKlnney,  for  ai^ellant.  C.  O.  Mc- 
Donald, Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  conTlctlon  was  lor 
violation  of  the  eight  hour  labor  law. 

[1]  The  record  discloses  that  there  was  be- 
ing constructed  a  public  road  from  the  edge 
of  the  dty  of  McKlnney  about  7^  miles  In- 
to the  country,  under  contract  with  the  com- 
missioners' court  by  J.  Fred  Smith.  This 
was  in  road  district  No.  4  of  Collin  county. 
After  Smith  made  the  contract  with  the  com- 
missioners' court,  be  made  a  contract  with 
appellant  By  the  terms  of  this  contract  ap- 
pellant was  to  furnish  the  necessary  funds 
to  finance  and  carry  out  the  contract  to  con- 
struct the  road.  In  consideration  of  this 
defendant  was  to  establish  an  office  in  the 
dty  of  McKlnney  to  handle  funds  and  to 
/  pay  out  money,  as  well  as  to  receive  and  col- 
lect from  the  company  payments  under  the 
contract,  and  at  the  completion  of  the  con- 
tract appellant  was  to  receive  one-half  o£ 
the  profits  after  payment  of  expenses.  Tbe 
actual  construction  was  In  charge  of  Mr.  Kel- 
ler as  foreman.  Keller  was  employed  by  J. 
Fred  Smith  and  placed  In  charge  of  the  work, 
clothed  with  full  authority,  to  employ  and 
discharge  all  bands  and  laborers,  with  com- 
plete authority  to  Issue  all  orders  In  the  con- 
struction of  the  road  and  superintend  all  la- 
borers as  well.  It  Is  further  shown  appel- 
lant had  no  authority  to  issue  any  orders  or 
to  manage  or  control  the  construction  work, 
or  employ  or  discharge  any  hand  or  laborer, 
or  to  Issue  any  orders  to  Uiem,  or  reqtilre  or 
permit  these  laborers  to  work  or  not  to  work 


<»i  the  road  at  any  time.  It  la  also  shown 
that  be  had  nothing  to  do  with  constructing 
the  road,  or  with  the  laborers  engaged  In 
such  construction.  He  bad  no  management 
ot  the  prosecuting  witnesses  Carter  and  Lu- 
ten.  He  neither  employed  nor  discharged 
them,  nor  managed  or  controlled  them,  nor 
did  he  require  or  permit  them  to  work  or  not 
to  work.  Appellant  signed  some  of  the  pay 
checks,  and  the  others  were  signed  by  the 
bookkeeper,  Mr.  Sears.  The  time  was  kept  by 
Mr.  Sears.  Sears  was  an  employ^  ot  J.  Fred 
Smith.  Luten  testified  he  was  controlled  by 
the  foremen,  who  told  him  when  to  work  and 
when  to  qtdt;  that  these  foremen  were  in 
charge  (rf  the  witness.  He  further  states 
that: 

"While  I  was  out  on  the  road  Mr.  Perkins 
never  told  me  what  to  do,  when  to  begin  or  quit 
work.  Sometimes  Mr.  Perkins  came  out  there. 
He  did  not  give  me  any  orders  to  do  anything. 
*  •  •  I  was  in  charge  of  McGill,  Moore,  and 
Griffith  during  the  time  I  worked.  Mr.  Lonnie 
Sears  kept  my  time  while  I  was  out  there  at 
work." 

The  testimony  Is  fully  borne  out  by  Sears, 
the  bookkeeper,  as  to  keeping  the  books  and 
signing  the  checks.  This  statement  might  be 
amplified  in  details,  but  we  think  this  suffi- 
cient. 

[2]  The  statute  under  which  appellant  was 
convicted  punishes  the  employer  In  charge  of 
the  hands,  and  this  must  be  In  some  manner 
or  way  by  which  he  may  control  or  have  au- 
thority over  them.  The  statute  punishes  If 
the  employer  or  contractor  shall  require  or 
permit  the  laborers  to  work  beyond  eight 
hours.  In  this  case  It  may  be  conceded  that 
the  witness  Luten  testified  that  he  worked  • 
ten  hours,  but  he  testifies  appellant  had  . 
nothing  to  do  with  him,  and  had  no  control 
over  him ;  that  he  never  gave  htm  any  orders  ' 
In  regard  to  the  work,  neither  to  begin  or  { 
quit;  that  be  was  not  controlled  by  appel-  { 
lant,  but  by  other  parties,  and  the  whole  tes- 
timony shows  this  to  be  true.  There  can  be  no 
contention  that  appellant  required  the  labor- 
ers to  work.'  All  the  testimony  excludes  that 
Idea.  It  appellant  Is  Uable,  it  must  be  un- 
der the  other  clause  of  the  statute  with  ref- 
erence to  his  permitting  the  laborers  to  work 
more  than  eight  hours.  The  word  "permit" 
here  necessarily  carries  with  It  the  Idea  of 
control  or  authority  aver  the  laborer.  If  the 
party  having  charge  of  the  laborer  requires 
him  to  work  and  he  does  work,  he  would  be 
guilty.  It  he  had  blm  under  his  control  or 
authority,  and  permitted  him  to  work  beyond 
eight  hours,  he  might  still  be  guilty  under 
that  phase  ot  the  statute.  But  the  word 
"permit"  In  the  sense  In  which  It  Is  used  In 
this  statute  pertains  to  the  authority  or  con- 
trd  ot  the  employer  or  contractor  over  the 
employ^  or  laborer.  There  must  be  a  cor- 
responding relation  by  which  the  laborer 
works  with  the  permission  of  his  contractor 
or  employer,  or  the  man  who  has  him  uiide(^ 
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aatlioilt7.  The  word  "permit"  here  does  not 
apply  generally  to  the  citizenship.  If  so,  then 
any  man  who  bapi>enB  to  know  of  the  fact 
that  the  laborer  is  working  beyond  eight 
hours  and  does  not  object  to  It  might  be  held 
for  ];)ermittlng  that  laborer  to  work.  So  the 
statute  necessarily  carries  with  it  the  rela- 
tion of  employer  and  employ^,  or  the  party 
baring  charge  of  the  work  has  also  charge 
of  the  laborer,  with  corresponding  authority 
oTer  him.  We  do  not  believe  the  testimony 
BO  shows  In  this  case;  In  fact,  It  excludes 
tbe  idea. 

The  evidence  not  being  sufficient,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

HAKPER,  J.,  absent 


KBIiLBT  V.  STATR    (No.  41«2.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1016.    Dissenting  Opinion  Nov.  22,  1916.) 

1  C&ncnxAL  Law   ^=>829(5)— HoiaciOB  4=9 
96(1) — ^AssATTLT  TO  MuBDEB— Resistance  to 

AbBEST — iNSTBtTCTIONS. 

One  is  not  Justified  in  resisting  officers  at- 
tempting to  arrest  liim  if  he  knew  that  they 
were  officers  and  what  their  purpose  was,  even 
though  they  did  not  inform  him  of  those  facts, 
tnd  therefore  in  a  prosecution  for  assault  to 
marder  an  officer,  it  was  not  error  to  refuse  re- 
auested  charges  that  if  the  officers  did  not  in- 
form defendant  who  they  were,  and  that  they 
had  crane  to  arrest  him,  he  was  justified  in  re- 
listing them,  even  to  the  extent  of  killing 
tbem;  the  court's  charge  and  other  charges 
given  at  defendant's  request  having  fully  in- 
formed the  jury  as  to  defendant's  right  to  re- 
ost  an  illegal  arrest. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 :  Dec.  IMg.  «=9829(5) ; 
Homicide,  Cent   Dig.  |  124;    Dec   Dig.  &=> 

2.  HoMiciDK  «s»276— Assault  to  Httbdek— 
SfjmaiKKcr  of  Evidence— Rbsistancx  to 
Abbesi. 
In  a  prosecution  for  assault  to  murder  an 

officer,  ewdenee  held  sufficient  to  take  to  the 

jury  the  issue  whether  defendant  knew  that  the 

other  was  an  officer. 
[Ed.  Note. — For  other   cases,   see   Homicide, 

Cent  Dig.  S  569;   Dec.  Dig.  <8=>276.] 

8.  HoKtoiDE  «=>3(X)(3>— Assault  to  Mubdeb 
— iNBTBUcnoNS— Resistawcb  TO  Abbest. 
In  a  proeecntlon  for  assault  to  murder  an  of- 
ficer, instructions  as  to  appellant's  right  to  de- 
fend bis  person  and  an  intrusion  Into  his  room 
Md  sufficient 

(Kd.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  {  617 ;   Dec.  Dig.  «=>300(3).] 

Davidson,  J.,  dissenting. 

Appeal  from  Criminal  District  Court  Dal- 
las Coonty ;  W.  L.  Crawford,  Jr.,  Judge. 

Frank  Kelley  was  convicted  of  assault  to 
murder,  and  he  appeals.    Affirmed. 

See,  also,  186  S.  W.  874. 

W.  F.  Bane  and  Bl.  J.  Gibson,  both  of  Dal- 
las, for  appellant  C.  C.  McDonald,  Asst 
Atty.  Got.,  for  the  State. 

HABPBR,  J.  Appellant  was  convicted  of 
usaolt  to  nrarder,  and  bis  punishment  as- 


at  seven  yean'  confinement  in  the 
state  penitentiary. 

There  are  four  bills  of  exception ;  three  to 
the  refusal  of  tbe  court  to  give  spedat 
charges  requested,  and  the  fourth  embodying 
appellant's  exceptions  to  the  charge  as  given. 
We  do  not  deem  it  necessary  to  discuss  each 
of  them  separately,  but  rather  all  four  at 
one  time,  because  they  each  present  the  same 
question,  in  substance,  and  that  is,  the  fail- 
ure of  the  court  to  give  In  charge  articles  289 
and  290  of  the  Code  of  Criminal  Procedure, 
which  relate  to  an  officer  forcibly  entering  a 
house  to  make  an  arrest  and  in  making  an 
arrest,  both  articles  providing  that  the  officer 
shall  make  it  known  that  he  Is  an  officer,  and 
that  be  is  there  for  the  purpose  of  making  an 
arrest  Three  officers,  in  citizens'  clothes, 
went  to  appellant's  room  at  night  for  tbe 
purpose  of  arresting  blm.  They  knocked  on 
his  door,  and  he  asked,  "Is  that  you,  Dave?" 
The  officer  replied,  "Yes."  Dave  was  a  friend 
of  appellant  whom  he  was  expecting  to  come 
to  Ills  room,  and  when  appellant  opened  the 
door  be  saw  the  three  officers,  one  of  them 
having  a  pistol  dravm.  He  undertook  to 
close  the  door,  and  tbe  shooting  began,  ap- 
pellant shooting  two  of  the  officers,  and  tliis 
conviction  is  for  the  act  of  shooting  one  of 
these  officers. 

Appellant's  contention  is  that,  as  these  of- 
ficers testified  they  did  not  inform  ai^ellant 
they  were  officers  and  there  to  effect  bis  ar- 
rest, he  was  Justified  in  shooting,  and  the 
court  should  have  instructed  the  Jury  that  it 
was  the  duty  of  the  officers  to  notify  appel- 
lant that  they  were  officers  and  had  come  to 
arrest  him,  and,  as  they  admit  they  did  not 
do  so,  the  court  should  have  In  effect  In- 
structed the  Jury  aj^llant  was  Justifiable  In 
resisting  and  in  shooting  the  men  at  his  door. 
This  Is  tbe  contention  made  by  appellant  In 
the  special  charges  requested,  and  In  the  ex- 
ception to  the  charge. 

[1]  The  court  tried  the  case  upon  the  theo- 
ry that  although  these  officers  did  not  notify 
appellant  of  their  purpose,  yet,  If  the  Jury 
found  (notwithstanding  these  officers  failed 
to  so  tell  appellant)  that  appellant  was  aware 
they  were  officers  and  had  come  to  effect  his 
arrest,  ai^ellant  would  not  be  Justified  In 
shooting  the  officer,  and  we  think  this  a  cor- 
rect exposition  of  the  law. 

It  Is  true  appellant  testified  he  did  not 
know  tbe  men,  and  he  thought  they  had 
come  to  his  room  to  effect  a  burglary,  or  for 
some  other  unlawful  purpose;  that  they  did 
not  notify  him  they  were  officers,  nor  the 
purpose  of  their  mission,  and  when  they  un- 
dertook to  force  an  entrance  to  his  room  he  . 
shot  to  protect  himself  and  his  domicile.  If 
the  Jury  found  that  state  of  facts  to  be  true, 
he  should  have  been  acquitted,  and  this  we 
do  not  think  any  one  would  question. 

[2]  But  the  state  contends  that,  although 
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knocked  did  not  explain  tbelr  purpose  to  ap- 
poUant,  yet  the  facts  and  circamstances  in 
the  case  are  such  as  to  authorize  the  Jury 
to  find  that  he  did  Icnow  they  were  officers 
and  they  were  there  to  arrest  him.  And  as 
raising  this  issue,  the  state  proved,  and  ap- 
pellant admitted,  that  he  that  night  had  com- 
mitted two  acts  of  highway  robbery ;  that  the 
officers  went  to  the  door  and  knocked,  and 
men  on  an  unlawful  mission  do  not  general- 
ly give  notice  of  their  presence  on  occasions 
of  this  character;  that  appellant,  while  tes- 
tifying that  he  did  not  know  they  were  offi- 
cers there  to  effect  his  arrest,  yet  stated  aft- 
er he  closed  the  door  he  went  to  the  window 
for  the  purpose  of  escaping  through  the  win- 
dow, and  that  one  defending  his  residence 
would  not  be  hunting  places  to  escape; 
that,  when  he  got  his  head  out  of  the  win- 
dow, an  officer  stationed  there  fired  at  him 
and  grazed  the  back  of  his  head;  that  he 
then  exclaimed,  "I  will  surrender,"  or,  "I  will 
give  up."  And  we  think  these  facts  and  cir- 
cumstances are  such  as  to  authorize  the 
court  to  submit  to  the  Jury  the  issue  of 
whether  or  not  appellant  knew  they  were 
officers,  Intending  to  arrest  him,  when  he 
shot  Officer  Smith.  It  is  true,  appellant  in 
his  testimony  would  explain  these  circum- 
stances, yet  the  court  and  Jury  were  not  com- 
pelled to  accept  his  explanation. 

[3]  Appellant  Is  on  trial,  and  not  Officer 
Smith.  Mr.  Smith  and  those  with  him  may 
not  have  done  their  whole  duty  under  the 
law.  Under  the  law,  it  may  be  contended 
that  when  they  knocked  on  the  door  and  ap- 
pellant asked,  "Is  that  you,  Dave?"  they 
should  have  answered,'  "Noi  we  are  officers 
here  to  arrest  you  for  the  robbery  of  the 
Cay  woods  and  the  robbery  at  the  drug  store," 
but  the  desperate  methods  used  in  the  per- 
petration of  these  two  robberies  made  the 
officers  aware  they  would  be  taking  their 
lives  into  their  hands  to  have  so  answered. 
But  their  failure  to  do  so  would  not  author- 
ize appellant  to  shoot  them,  or  either  of 
them,  if  he  was  in  any  way  made  aware  of 
the  fact  they  were  officers  and  were  there  to 
arrest  him.  It  is  appellant  who  is  on  trial, 
and  it  is  the  infonqation  he  had  and  the 
motive  moving  him  to  Are  the  shots  by  which 
he  is  to  be  judged,  and  not  the  motives  of 
the  officers.  That  the  officers  did  not  spedfl- 
cally  notify  him  of  their  mission  would  be  a 
circumstance  tending  to  show  he  had  no  no- 
tice they  were  officers,  and  the  court  admit- 
ted the  testimony  on  that  theory ;  yet  this  is 
not  conclusive  proof  that  he  was  not  aware 
of  their  purpose  and  mission.  If  he  was 
aware  of  their  purpose  in  coming  to  hia 
room — that  Is,  to  effect  his  arrest — he  would 
not  be  authorized  to  slay  them,  no  matter 
how  negligent  in  the  performance  of  their 
duty  they  might  have  been. 

The  court  instructed  the  Jury,  after  defin- 
ing properly  what  would  be  an  illegal  arrest: 

"In  this  connection,  you  are  charged  that, 
though  you  find  and  beUeye  from  the  evidence 


that  the  defendant  was  guilty  of  a  felony,  yet 
if  be  was  not  at  the  time  about  to  escape,  and 
there  was  time  for  the  officers  to  procure  a  war- 
rant for  his  arrest,  then  you  are  instructed  that 
said  arrest  of  defendant  without  a  warrant  (if 
they  did  so  arrest  him)  was  illegal,  and  that  de- 
fendant had  a  right  to  resist  same,  using  such 
force  as  was  necessary,  going  even  to  the  extent 
of  killing  said  Smith  and  Eimicke  or  either  of 
them,  if  such  killing  was  necessary  to  prevent 
said  illegal  arrest;  and  if  you  find  and  l>eUeve 
under  this  charge  that  said  arrest  was  illegal  as 
herein  defined,  and  that  the  injury  inflicted  upon 
the  jsaid  Frank  Smith,  if  any,  was  marie  while 
resisting  arrest,  or  if  you  have  a  reasonable 
doubt  thereof,  then  yon  will  acquit  the  defend- 
ant and  say  by  your  verdict  not  guilty." 

Again,  on  the  question  of  using  more  force 
than  was  necessary  in  effecting  the  arrest, 
the  court  instructed  the  Jury: 

"You  are  hereby  instructed  at  the  request  of 
the  defendant  that  though  you  may  find  and  be- 
lieve from  the  evidence  that  the  officers.  Smith, 
Eimicke,  and  Lane,  iiad  information  from  a 
credible  person  that  the  defendant  herein  bad 
committed  a  felony,  and  though  you  believe  said 
officers  had  a  lawful  right  at  said  time  to  ar- 
rest the  defendant,  yet  if  you  find  and  believe 
from  the  evidence  that  the  power  to  arrest  was, 
by  them,  or  either  of  them,  exercised  in  such 
a  wanton  and  menacing  manner  as  to  threaten 
the  defendant  with  loss  of  hfe  or  some  serious 
bodily  harm,  then  you  are  instructed  said  de- 
fendant had  the  right  to  defend  himsdf  from 
such  danger  or  apparent  danger  as  it  reasonably 
appeared  to  him  viewed  from  his  standpoint 
And  a  parl7  so  unlawfully  attacked  is  not  bound 
to  retreat  in  order  to  avoid  the  necessity  of 
killing  his  assailant.  If  you  believe  that  the 
defendant  committed  the  assault  as  a  means 
of  defense  against  the  power  to  arrest  exercised 
in  a  wanton  and  menacing  manner,  believing  at 
the  time  he  did  so  (if  he  did  do  so)  that  he  was 
in  danger  of  losing  his  life  or  of  serious  bo<lily 
Injury  at  the  hands  of  the  said '  Lane,  Smith, 
and  Eimicke  or  either  of  them,  or  if  you  have 
a  reasonable  doubt  thereof,  then  you  will  acquit 
the  defendant  and  say  by  your  verdict  not 
guilty." 

In  his  main  charge,  the  court  Instructed 
the  Jury: 

"You  are  therefore  instructed  that  if  you  be- 
lieve from  the  evidence,  or  have  a  reasonable 
doubt  thereof,  that  the  said  Frank  Smith,  or 
one  George  Eimicke,  or  one  E,_  B.  Lane,  or  ei- 
ther or  all  of  them,  just  previous  to  the  time 
of  the  assault,  if  any,  alleged  in  the  indictment, 
attempted  to  force  an  entrance  into  the  room 
occupied  by  the  defendant;    and  if  you  further 
believe  from  the  evidence,  or  have  a  reasonable 
doubt  thereof,  that  at  tne  time  of  attempting 
to  force  such  entrance,  if  they  did  attempt  to 
force   an   entronce,    tlie    said    Frank    Smith    or 
said  George  Eimicke  or  said  E.  B.  Lane,  or  ei- 
ther or  all  of  them,  had  a  pistol  or  pistols   in 
their  hands;    and  you  further  believe  from   the 
evidence,    or   have  a    reaRnnablc   doubt   thereof, 
that  the   defendant  saw  said  pistol   or   pistols, 
and    that   viewed   from   the   defendant's    stand- 
point and  viewed  in  the  light  of  all   the  sui^ 
roundings,    facts,    and    circumstances,    the    de- 
fendant reasonably  believed  that  he  was  about 
to  be  unlawfully   attacked   and  was   about    to 
receive   death    or   serious  bodily  injury    at    thp 
hands  of  the  said  Frank  Smith  or  said  George 
Eimicke  or  the  said  E.  B.  Lane,  or  either  or  all 
of  Boid  men,  or  that  the  defendant  reasonably 
believed  that  said  Smith,  Lane,  and  Eimicke,  or 
either  or  all  of  them,  were  attempting  to  enter 
said   room  for  the  purpose   of  burglary  or    the 
commission  of  a  felony,  or  were  attempting   to 
force  an  unlawful  intrusion  into  the  room    of 
defendant,  or  were  attempting  to  make  an   un- 
lawful or  illegal  arrest  of  the  defendant,    and 
that  he  (the  defendant),  acting  under  a  reason- 
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able  apprehemdon  of  such  danger,  nnlawfol  in- 
trusion, or  unlawful  arrest,  if  any,  at  the  time 
he  did  shoot  said  Frank  Smith,  if  the  defend- 
ant so  shot  him — then,  if  you  so  find,  or  have 
a  reasonable  doubt  thereof,  joa  are  charged  that 
sach  assault,  if  any,  committed  by  the  defend- 
ant upon  the  said  Frank  &nith.  If  he  did  so 
commit  it,  trould  be  jostifiable  upon  the  grounds 
of  his  own  necessary  self-defense  or  in  defense 
of  his  personal  property  or  in  defense  of  his 
ilomieile,  and  if  you  so  believe,  or  have  a  rea- 
sonable doubt  concerning  such  fact,  you  will  ac- 
quit the  defendant  and  say  by  your  verdict  not 
guilty. 

"You  are  further  charged  that  if  you  find 
and  believe  from  the  evidence,  or  have  a  rea- 
tonable  doubt  thereof,  that  at  the  time  the 
officers  Smith,  Lane,  and  Eimicke  effected  the 
arrest  of  the  defendant  at  the  rooming  house 
on  the  comer  of  Elm  and  Hawkins  streets  in 
the  city  of  Dallas,  Tex.,  the  defendant  did  not 
know  and  did  not  have  reasonable  ground  to 
lielieve  that  said  Smith,  Lane,  and  Eimicke 
were  officers  attem^tinp  to  effect  the  arrest  of 
the  defendant  at  said  time  and  place ;  and  yon 
farther  find  and  believe  from  the  evidence,  or 
have  a  reastmable  doubt  thereof,  that  the  acts 
and  conduct  of  said  Smith,  Lone,  and  Eimicke, 
or  their  acts  coupled  with  their  words,  at  said 
time  and  place  reasonably  created  In  the  mind 
of  the  defendant  a  belief  that  the  said  Smith, 
Lane,  or  £Smicke  were  burglars  or  robbers  at- 
tempting to  force  an  entrance  to  his  room  for 
the  purpoae  of  committing  the  offense  of  theft 
or  any  other  felony,  or  that  such  acts  or  words, 
or  acts  coupled  with  the  words  of  the  said 
^'mith,  tame,  and  Eimicke,  or  either  or  all  of 
them,  if  any,  created  in  the  mind  of  the  de- 
fendant a  reasonable  belief  that  he  was  about 
to  receive  an  unlawful  attack  from  the  said 
■Smith,  Lane,  or  Eimicke,  which  placed  the  de- 
fendant in  danger  of  death  or  serious  bodily  in- 
jory— then,  if  you  bo  find,  yon  are  instructed 
that  the  defendant  had  the  npht  to  use  all  nec- 
essary force  to  repel  such  intrusion  into  bis 
room  by  said  Smith,  Lane,  and  Eimicke,  or  ei- 
ther or  all  of  them,  even  going  to  the  extent  of 
taking  the  life  of  either  or  all  of  said  men,  and 
it  matters  not  whether  soch  danger  be  real  or 
apparent,  if  it  reasonably  appeared  to  the  de- 
fendant that  such  danger  dia  in  fact  exist. 

"If  yon  believe  that  the  defendant  committed 
an  assault  as  charged,  if  any,  as  a  means  of 
defense,  believing  at  the  time  he  did  so  (if  he 
did  so)  that  he  was  in  danger  of  being  robbed  or 
of  losing  his  Hfe  or  of  serious  bodily  injury  at 
the  hands  of  said  Smith,  Lane  and  Eimicke,  or 
either  of  them,  or  if  you  have  a  reasonable 
doubt  thereof,  then  you  will  acquit  the  defend- 
ant, and  say  by  your  verdict  not  guilty.     »     »     • 

"You  are  further  charged  that  it  matters  not 
whether  such  danger,  if  any,  did  in  fact  exist; 
but  it  is  only  necessary  that  the  defendant  rea- 
sonably believed  that  such  danger  did  in  fact 
exist,  and,  if  acting  upon  such  reasonable  be- 
lief, the  defendant  would  be  justifiable  in  using 
all  necessary  force  to  protect  himself  against 
such  danger— whether  the  danger  waB  either  real 
or  apparent 

"Yon  are  further  charged  that  if  yon  find  and 
believe  from  the  evidence,  or  hare  a  reasonable 
doubt  thereof,  that  the  arrest  of  the  defendant 
by  said  officers  Smith,  Lane,  and  Eimicke  was 
an  illegal  arrest,  or  if  yon  further  find  and 
believe  from  the  evidence  that,  viewed  from  the 
standpoint  of  the  defendant  in  the  light  of  all  the 
Burronndings  and  circumstances  of  the  case,  the 
defendant  reasonably  believed  such  arrest  was 
an  onlawfol  or  an  illegal  arrest,  or  if  vou  find 
that  the  defendant  reasonably  believed  that  said 
Lane^  Eimick^  and  Smith  were  about  to  make 
an  imlawful  intrusion  into  defendant's  room, 
then,  if  you  so  believe  or  have  a  reasonable  doubt 
thereof,  you  are  instructed  that  the  defendant 
bad  the  right  to  use  all  necessary  force  in  over- 
coming sndi,  either  real  or  apparent,  illegal  ar- 
nst  or  tmlawfid  intrusion,  if  any,  or  such  ar- 


rest as  the  defendant  reasonably  believed  to  be 
unlawful  or  illegaL 

"You  are  further  charged  that,  in  passing 
upon  the  defendant's  case,  the  jury  should  view 
all  of  the  facts  from  the  defendant's  stand- 
point. Each  juror  should  place  himself  as  near- 
ly as  may  be  in  the  position  of  the  defendant 
at  die  time  of  the  assault,  if  any,  and  determine 
from  all  of  the  facts  and  circumstances  and 
surroundings  as  they  appeared  to  defendant  at 
the  time  of  the  assault,  if  any,  whether  an  ap- 
prehension or  a  fear  of  death  or  serious  bodily 
harm  was  reasonable :  and,  if  you  so  find,  you 
should  acquit  the  defendant  and  say  by  your 
verdict  not  guilty." 

Having  thns  instructed  the  Jury,  we  do  not 
ttiink  they  could  possibly  have  bieen  misled 
as  to  appellant's  right  to  defend  bis  person 
and  an  intrusion  Into  bis  room,  If  he  did  not 
know  tbey  were  officers  and  their  mission 
was  to  arrest  him  for  the  robberies  commit- 
ted by  him  that  night. 

The  Judgment  la  affirmed. 

DAVIDSON,  J.  I  cannot  concur  in  this 
affirmance. 

DAVIDSON,  J.  (dissenting).  I  disagreed 
with  my  Brettiren  on  the -affirmance.  They 
held  the  charge  .was  sufficient,  and  the  case 
correctly  tried.  The  evidence  demonstrates 
that  appellant  after  midnight,  In  the  "wee 
small  hours  of  the  morning,"  was  at  his  ho- 
tel in  his  room  retired  for  the  night;  that 
be  was  aroused  by  some  one  at  his  door. 
He  asked  If  that  was  his  friend  and  com- 
panion, calling  his  name.  He  was  inform- 
ed that  the  caller  was  the  friend  mention- 
ed. He  opened  the  door  to  admit  him,  and 
was  confronted  by  three  strangers  in  cit- 
izens or  "plain  clothes,"  who  testified  on  the 
trial  they  were  officers  In  "plain  Clothes." 
They  were  entire  strangers  to  lilm.  They 
bad  no  warrant  for  the  arrest  of  appellant 
They  went  to  his  room  at  that  late  hour  of 
the  night  on  Information  they  had  received 
of  his  whereabouts.  It  seems  that  some- 
time early  the  same  night  appellant  and  his 
friend  had  committed  robbery  in  Oak  Clitf, 
and  officers  were  seeking  his  arrest  One 
of  the  "plain  clothes"  officers  undertook  to 
enter.  They  were  armed,  and  the  shooting 
began.  One  of  the  officers  was  wounded. 
I  cannot  agree  with  my  Brethren  that  ap-( 
pellant  knew  that  these  parties  were  officers 
and  he  was  trying  to  make  his  escape.  They 
had  no  warrant  for  his  arrest  and  misled 
him  by  making  the  statement  that  the  speak- 
er was  his  friend.  This  was  not  true,  and 
admitted  by  the  witnesses  in  testifying  to 
be  untrue.  They  were  all  strangers  to  ap- 
pellant. Tbey  knocked  at  his  door  long  after 
midnight,  with  nothing  to  indicate  to  him 
their  official  rank  or  why  they  were  there. 
They  did  not  notify  him  at  any  time  of 
their  official  rank  or  their  purpose,  but  mis- 
led him  by  the  speaker  telling  him  that  he 
.was  his  looked-for  friend.  The  majority 
seem  to  place  this  npon  the  theory  that  the 
officers  were  authorized  to  pursue  and>4(C 
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rest  appellant  without  a  warrant  or  to  notify 
him  of  the  fact  that  they  were  officers  at 
his  room  at  that  time  of  the  night  This 
is  not  the  law  in  Texas.  There  Is  nothing  to 
indicate  that  he  was  escaping,  or  trying  to 
escape.  He  was  in  bed  locked  In  his  room 
for  the  night,  with  no  purpose  Indicated  In 
this  record  of  getting  out  of  that  room  or 
bed.  He  had  left  the  place  of  Ihe  alleged 
robbery  in  Oak  Cliff,  and  had  come  to  Dal- 
las and  retired  for  the  night.  This  was  not 
indicative  of  flight  or  seeking  to  escape. 
If  appellant  knew  they  were  officers,  we 
might  have  a  different  proposition ;  but  there 
la  nothing  to  indicate  ttiat  he  so  knew.  In 
fact,  the  evidence  demonstrates  the  contrary. 
Not  only  so,  but  until  he  opened  the  door 
be  believed  otherwise.  There  .was  nothing 
to  indicate  to  him  the  purpose  of  the  visit  of 
three  men,  and  fhey  did  not  disclose  their 
purpose.  So  far  as  he  Is  concerned,  they 
may  have  come  to  him  as  robbers  or  people 
intending  to  do  him  violence,  and  he  could 
readily  have  so  believed.  The  last  and  most 
remote  conjecture  that  would  come  to  his 
mind  was  that  they  were  officers.  They  had 
ample  opportunity  to  so  Inform  him,  but  not 
only  did  not,  but  misled  him  by  stating  what 
was  not  true. 

It  Is  but  a  natural  conclusion :  First,  that 
the  spokesman  was  his  friend.  Second,  that 
he  was  intentionally  misled.  Third,  that  he 
was  not  hailed  by  officers  as  such.  Fourth, 
that  strangers  coming  to  his  room  at  an  un- 
seemly late  hour  were  bent  on  purposes  un- 
known but  suspicious  to  appellant  Fifth, 
those  strangers  had  as  much  time  to  inform 
appellant  why  they  were  there  and  their 
mission  and  who  they  were  as  .they  did  to 
mislead  and  falsify  as  to  who  they  were  and 
why  they  were  there.  Sixth,  it  is  evident 
he  was  misled  and  did  not  know  who  they 
were,  but  believed  the  speaker  to  be  his 
friend.  Seventh,  these  officers  could  have  as 
readily  and  easily  told  him  the  truth  as  to 
who  they  were  and  their  mission  as  they 
did  to  mislead  him;  It  would  have  taken 
no  more  time  and  brought  less  trouble. 
Eighth,  the  statute  requires  officers  to  noti- 
fy appellant  of  their  presence  and  official 
character  and  purpose.  Ninth,  the  law  did 
not  and  does  not  authorize  officers  to  misin- 
form and  mislead,  but  it  does  require  them 
to  give  notice  of  their  reasons  for  calling  at 
night  under  such  circumstances  as  indicated 
in  this  record.  That  there  may  be  no  mis- 
take about  it,  I  quote  article  288,  Vernon's 
Criminal  Procedure,  p.  143 : 

"In  case  of  felony,  the  officer  may  break  down 
the  door  of  any  house  for  the  purpose  of  effect- 
ing an  arrest  if  he  be  refused  admittance,  after 
giving  notice  of  his  authority  and  purpose." 

Apropos  of  this,  they  did  not  notify  appel- 
lant of  their  mission  for  arrest;  he  did  not 
refuse  them  admittance,  thinking  they  were 


his  friends;  nor  did  the  officers  give  notice 
of  their  authority  or  purpose,  but,  on  the 
contrary,  told  him  they  were  somebody  else. 
Article  290  may  also  be  cited  here: 

"In  executing  a  warrant  of  arrest,  it  shall 
always  be  made  known  to  the  person  accused  un- 
der what  authority  the  arrest  is  made;  and,  if 
requested,  the  warrant  shall  be  exhibited  to 
him." 

There  was  no  warrant  In  the  hands  of  the 
officers  In  this  instance,  and,  of  course,  none 
exhibited,  and  not  only  that  but  appellant 
was  not  aware  of  the  fact  they  were  officers, 
because  they  misled  him  as  to  their  Identity 
and  purpose.    While  the  court  charged  in  a 
general  way  that,  tf  appellant  knew  they 
were  officers,  he  had  no  right  to  resist.    The 
state's  contention  was,  after  the  shooting  was 
over  he  ran  to  a  window  to  get  out  and  get 
away,  and  that  he  discovered  some  officers 
on  the  outside  dressed  in  official  dothes,  and 
dating  back  from  that  discovery  they  charged 
him  with  notice  of  the  t&ct  be  knew  who 
the  three  men  at  the  door  were.     This  is 
rather   a   violent   presumption   against   the 
facts  and  against  the  law  and  against  the 
binocence  of  the  accused.    The  accused  is  to 
be  tried  from  bis  standpoint  of  view.    There 
was  nothing  to  indicate  the  officers  could  not 
obtain  a  warrant  before  his  escape,  because 
the  man  was  in  bed,  and  was  not  trying  to 
escape;    bat  the  court  charged  that  if  the 
defendant  was  not  aware,  or  tf  there  was 
a  reasonable  doubt  of  the  fact  that  be  was 
not  aware,  they  were  officers,  he  .would  not 
be  guilty  of  resisting  arrest     This   was  a 
direct  thrust  at  his  right  of  defending  him- 
self from  his  bedroom  at  night  against  un- 
known trespassers  or  men  he  believed  to  be 
trespassers,  and  in  charging  the  law  it  naust 
be  favorably  given  to  defendant  as  he  viewed 
it     If  appellant  was  not  aware  that  these 
officers  came  to  arrest  him,  or  there  was  a 
doubt  about  it,  he  had  the  right  to  resist 
These  officers  could  have  Informed  him   of 
their  mission,  but  did  not    They  had  ample 
time  to  do  so,  and  this  is  demonstrated  by 
the  fact  that  they  called  twice  to  appellant 
before  be  answered,  and  when  he  did  answer 
they  misled  him  as  to  who  they  .were,  and  ob- 
tained entrance  to  his  door  under  the  theory 
that  he  was  admitting  his  friend  and  asso- 
ciate.   It  would  hardly  Justify  discussion  to 
arrive  at  the  conclusion  that  the  officers  had 
as  much  time  to  notify  him  they  were  officers 
and  wanted  to  arrest  him,  and  therefore  ask 
admittance,  as  they  did  to  mislead  him  as 
to  who  they  were.    I  do  not  care  to  pursue 
this  matter  further. 

There  are  other  matters  in  the  record,  but 
I  do  not  understand  how  this  defendant  has 
had  a  fair  trial  under  this  record  and  under 
the  statutory  laws  of  this  state.  I  cannot 
therefore  agree  to  the  affirmance.  I  do  not 
believe  the  decision  correct  I  respectfully 
enter  my  dissent 
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EM<LEY  T.  STATB.     (No.  42B1.) 

(Coart  of  Oriminal  Appeals  of  Tttua.    Not.  1, 
1916.    Diwentiiig  Opinion,  Not.  22, 191&) 

1.  Cbimtnai,  Iaw  «=>980(2)— Plea  of  Gttiltt 
— bvidbnci!. 

Under  Code  Or.  Proc.  1011,  art  666,  pro- 
-riding  that  when  an  accowd  pleads  gnUtr  to  an 
offense,  if  the  ponishment  is  not  absolutely  fixed 
by  law  and  beyond  the  discretion  of  the  jury,  a 
jury  shall  be  impaneled  to  assess  the  punishment, 
and  evidence  submitted  to  enable  them  to  decide 
thereon,  and  a  charge  requested  by  defendant 
and  givai  by  the  court  that,  notwithstanding  the 
plea  of  guilty,  the  jury  must  be  satisfied  of  his 
gnilt  beyond  a  reasonable  doubt,  the  state  could 
introduce  all  the  testimony  It  had  to  establish  his 
gnih. 

[Ed.  Note.— IV>r  other  cases,  see  Oriminal 
Law,  Gent  Dig.  H  2494,  2495;  Dec.  Dig.  «=> 
980(2).] 

2.  Cbixinai.  Law  iS=>351(3,  4)— Admissibiutt 
OF  EviDKNCB— Flight— Eesistanck  to  Ab- 


In  a  prosecution  for  crime,  the  state  may 
prove  the  flight  or  attempted  flight  and  resist- 
ance to  arrest  by  defendant 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Uw,  Cent  Dig.  §|  779,  780,  dSO,  931;  Dec. 
Dig.  «=9351(3,  4).] 

8.  GBnaNAi.  Law  «s>1093  — ApncAi.'-BnxB 

OF  BXCEPTIOIT— ADMISeiBILnT  OF  EVIDKNOK 
— SVIDBRCK  IN  PABT  OolTPItTEWT. 

Bills  of  exceptions  to  the  admission  of  the 
entire  evidence  as  to  resistance  to  arrest  are  not 
sufBdent  to  show  error  in  admitting  evidence  of 
the  details  and  circumstances  of  the  resistance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |{  2828-2833,  2919,  2920;  Dec. 
Dig.  €=»1098.] 

4.  Cbuoitai.  I^w  «s»814(3)— REguESTED  In- 
STBuonoNa— Kbsinanoe  to  Akbbsiv- Affu- 

CABIUTT  TO  BFIDBIICK. 

Where  the  evidence  shows  that  tiie  officers 
unquestionably  had  a  right  to  arrest  defendant 
witboot  an  assault  on  a  diarge  of  robbery,  and 
that  they  attempted  to  do  so  in  a  proper  manner, 
requested  charges,  that  resistance  to  unlawful  ar- 
rest as  tfaMein  defined  should  not  be  considered 
a  drcnmotance  in  determining  his  guilt  of  rob- 
bery, were  properly  refused. 

[Ed.  Note. — £\)r  other  cases,  see  Oriminal 
Law,  Cent  Dig.  iS  1979,  1986;  Dec.  Dig.  «=» 
814(S).J 

5.  Cbuhnai.  Law  4=9351(4)— Resistanok  to 
Arbebt — LEaALiTT  or  Abbess— Btidbnox. 

In  a  prosecution  for  lobbeiy,  evidence  held 
to  show  that  the  officers  whom  defendant  re- 
aisted  had  a  right  to  arrest  him  without  warrant 
and  attempted  to  do  so  in  a  proper  manner. 

[Ed.  Note. — B'or  other  cases,  see  Oriminal 
Uw,  Cent  Dig.  {  780;  Dec.  Dig.  «s>361(4).] 

Davidson,  J.,  dissenting. 

Appeal  from  Oriminal  District  Court,  Dal- 
las County;  W.  L.  Crawford,  Jr.,  Judge. 

Frank  Kelley  was  convicted  of  robbery 
with  firearms  after  entering  a  plea  of  gnUty, 
and  be  appeals.     Affirmed. 

W.  F.  Bane  and  BL  J.  Gibson,  both  of  Dal- 
las, for  appellant  C.  O.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

PHBNDEBGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  of.  robbery  with  firearms. 


and  appellant's  pnnlshment  assessed  at  96 
years  in  the  penitentiary. 

This  is  the  second  aj^peal,  the  first  being 
reported  In  186  S.  W.  570.  Tb^  <%>lnian  thei% 
aofildently  discloses  the  dUuractw  (rf  case. 
No  question  arises  on  this  appeal  on  which 
the  Judgment  was  then  reversed. 

Appellant  on  this,  as  on  the  former  trial, 
pleaded  guilty,  after  being  properly  and  fuUy 
admonished  by  the  court  of  the  couseqaencee, 
and  strictly  in  conformity  with  the  statute. 
Article  565,  C.  C.  P.    He  did  not  testify. 

[1^  In  charging  the  Juty,  the  court  gave 
that  which  was  specially  requested  by  appel- 
lant, which,  after  stating  the  character  ot 
the  charge  against  him  by  the  indictment  and 
the  fact  that  he  had  pleaded  guilty  after 
being  duly  admonished,  etc.,  as  required  by 
the  statute.  In  a  separate  paragraph  told 
them: 

"Notwithstanding  said  plea  of  guilty  has  been 
entered  by  defendant  yet,  before  you  can  convict 
the  defendant,  you  must  believe  from  the  eri- 
dence  beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty  of  the  otFense  charged.    *    *    *  " . 

Then  follows  a  definition  of  the  offense  as 
prescribed  by  statute,  and  requires  the  Jury 
to  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  be  was  guilty  before  they 
could  convict  him.  Under  this  charge,  not- 
withstanding be  pleaded  guilty,  the  state  had 
to  prove  his  guilt  beyond  a  reasonable  doubt, 
and  It  was  proper  that  the  state  should  then 
Introduce  all  the  testimony  it  had  to  without 
doubt  show  his  guilt  It  could  not  be  held 
that  the  state  was  thereupon  merely  to  intro- 
duce only  a  part  of  its  evidence  to  show  his 
guilt  It  had  the  right  to  introduce  all  of  It 
The  statute  (article  566.  O.  0.  P.)  expressly 
requires  that,  when  an  accnsed  pleads  guilty. 
If  the  punishment  is  not  absolutely  fixed  by 
law  and  beyond  the  discretion  of  the  Jury  to 
graduate  the  punishment  in  any  manner,  a 
Jury  shall  be  Impaneled  to  assess  the  punish- 
ment "and  evidence  submitted  to  enable  them 
to  decide  thereupon." 

[21  It  has  uniformly  and  in  a  great  many 
cases  been  held  by  this  court,  and  it  is  the 
law,  that  the  state  may  prove  the  flight,  or 
attempted  flight  of  the  defendant  and  the 
attendant  circumstances  as  a  fact  to  help 
show  the  guilt  of  the  defendant  Section  135, 
p.  78,  1  Branch's  An.  P.  O.,  and  the  cases 
there  collated. 

It  is  equally  well  settled  that  where  a 
party  is  arrested,  or  sought  to  be  arrested, 
for  an  offense,  and  he  resists  arrest,  it  is  a 
legitimate  fact  to  be  proved.  Mitchell  v. 
State,  62  Tex.  Or.  R.  39,  106  S.  W.  124; 
Moreno  v.  State,  71  Tex.  Or.  B.  461,  160  S. 
W.  361;   2  Jones  on  Bv.  g  287. 

[3]  There  are  quite  a  number  of  bills  of 
exceptions  herein.  It  is  unnecessary  to  dis- 
cuss each  separately.  A  lunuber  of  them 
present  the  same  question,  or  such  a  kindred 
question,  as  that  the  questions  can  be  deter- 
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mined  without  Bepaiately  discussing  eadi 
bill. 

The  state  Introdnoed  several  police  officers, 
'who  participated  In  arresting  appellant  a 
tew  hours  only  after  the  commission  of  the 
offense,  and  each  testified  to  such  a  state  of 
facts  as  to  unquestionably  show  that  appel- 
lant both  attempted  to  flee,  and  also  that  he 
resisted  arrest  when  they  underto<A  to  arrest 
and  did  arrest  him  for  the  oCTense  charged. 
Bach  of  appellant's  first  several  bills  quotes 
in  full  both  on  direct  and  cross  examination 
the  testimony  of  each  of  these  witnesses  on 
the  points  stated,  and  states  that  he  objected 
to  the  whole  of  the  testimony  of  ea<^  on  the 
ground  that  It  was  Immaterial,  Irrelevant, 
proved  another  and  different  offense  commit- 
ted by  appellant  at  another  and  different 
time  and  place,  was  no  part  of  the  res  ges- 
tee  of  the  offense  herein,  but  that  If  It  was 
admissible  for  any  purpose  it  was  not  com- 
petent or  proper  for  the  state  to  prove  the 
details  and  minute  circumstances  surround- 
ing and  accompanying  the  same.  The  court 
In  qualifying  each  of  these  bills  stated  that 
the  testimony  of  said  respective  officers  was 
admitted  for  the  purpose  of  showing  flight 
and  attempted  flight  and  resistance  of  an 
arrest  and  the  circumstances  surrounding  bis 
arrest  on  the  diarge  herein.  On  the  previ- 
ous appeal,  we  correctly  and  specially  held 
that  this  testimony  was  admissible.  The 
bills  In  no  way  point  out,  or  attempt  to  point 
out,  what  the  details  and  minute  circum- 
stances were  which  he  claimed  were  Inadmis- 
sible. Unquestionably,  the  testimony  of  each 
of  these  officers,  not  only  tended  to  show,  but 
did  actually  show,  that  appellant,  as  stated, 
attempted  flight  and  resisted  arrest  when 
these  officers  sought  to  arrest  him  for  the 
heinous  crime  so  recently  committed  by  him, 
and  for  that  reason  their  testimony  was 
clearly  admissible.  If  there  were  any  details 
and  minute  circumstances  in  their  testimony 
which  were  inadmissible.  It  was  the  duty  of 
the  appellant  at  the  time  to  specifically  ob- 
ject to  that  part  and  point  it  out  In  his  bill, 
which  he  did  not  do.  The  law  is  well  settled 
that  where  evidence  Is  Introduced  over  objec- 
tion and  some  of  it  is  admissible  and  some 
of  It  Is  not,  but  all  Is  objected  to,  no  error 
is  shown.  It  Is  necessary  that  the  objection- 
able part  must  be  specially  pointed  out  and 
objected  to  Instead  of  objecting  to  the  whole. 
Section  211,  p.  135,  1  Branch's  An.  P.  C; 
Martin  v.  State,  189  S.  W.  204,  recently  de- 
cided, wherein  we  collated  and  cited  the  au- 
thorities on  this  point.  So  that  none  of  ap- 
pellant's bills  on  this  subject  show  any  error. 

[4,  5]  Appellant  has  other  bills  to  the  re- 
fusal of  the  Judge  to  give  special  charges  re- 
quested by  him.  These  we  consider  together. 
In  one,  he  wanted  the  judge  to  Instruct  the 
jury  that,  unless  they  believed  beyond  a  rea- 
sonable doubt  that  the  officers  arresting  him 
made  known  to  him  the  authority  under 
which  they  were  acting,  their  identity,  and 


the  reason  for  his  arrest,  it  was  not  unlaw- 
ful for  him  to  resist  such  arrest;  and  if  they 
had  a  reasonable  doubt  concerning  the  offi- 
cers, or  ^tber  of  them,  making  known  to  him 
their  authority  and  the  reason  for  his  arrest, 
then  the  resistance  on  his  part  was  legaL 

In  another,  be  wanted  the  court  to  charge 
the  Jury  that  the  law  requires  that  In  making 
arrests  the  officer  shall  always  make  known 
to  the  accused  person.  If  he  has  time  or  op- 
portunity, under  what  authority  the  arrest  is 
made  and  the  reason  for  his  arrest. 

The  Judge,  in  qualifying  these  bills,  stated: 

"The  testimony  shows  that,  at  the  time  the 
officers  knocked  on  the  door  of  Kelley's  room  at 
the  Williams  Hotel,  Kelley  opened  the  door,  look- 
ed out,  and  almost  immediately  began  to  shoot; 
that  Police  Officer  Eimicke  was  shot  before  he 
entered  said  room;  and  that  Kelley  continuously 
from  the  time  he  opened  said  door  shot  at  Police 
Officer  Frank  Smith  until  said  officer  left  said 
room. 

"The  testimony  further  shows  that,  after  the 
witness  Smith  had  left  Kelley's  room,  Kelley 
slammed  the  door,  went  to  the  window,  and  look- 
ed out  on  the  sidewalk-  that  Police  Officer  Stepp 
was  standing  just  below  said  window  on  Uie 
sidewalk ;  that  said  Stepp  was  in  full  uniform ; 
that  there  was  plenty  of  light  where  he  was 
standing ;  and  that  Kelley  discharged  his  pistol 
in  the  direction  of  Stepp,  the  bullet  striking  the 
sidewalk  about  three  feet  from  where  Stepp  was 
standing. 

"The  testimony  of  0.  M.  Fcraker  discloses  the 
fact  that  in  addition  to  Police  Officer  Stepp,  Po- 
lice Officer  Yeager  was  also  oa  the  sidewalk  and 
visible  from  the  window,  and  that  said  Yeager 
was  in  full  police  uniform. 

"The  testimony  further  diows  that  the  witness 
0.  M.  Foraker,  subsequent  to  the  firing  of  the 
shot  of  the  defendant  Kelley  that  struck  the  side- 
walk near  Police  Officer  Stepp,  that  the  defend- 
ant Kelley  put  his  head  out  of  the  window,  and 
that  Officer  Foraker  shot  at  him,  the  bullet  going 
through  the  defendant  Kelley's  hat. 

"On  cross-examination  the  witness  Foraker 
testified  that  he  was  in  full  uniform. 

"From  the  foregoing  testimony  it  is  seen  that 
the  defendant  Kelley,  at  the  time  he  opened  the 
door  to  his  said  room,  had  full  opportunity  to  sec 
that  the  men  were  officers;  that  they  did  not 
have  time  after  the  opening  of  the  door  to  notify 
Kelley  that  they  were  officers,  but,  on  the  other 
hand,  Kelley  immediately  began  to  shoot  upon 
the  opening  of  said  door;  that  Kelley  at  the  time 
he  was  at  the  window  before  firing  the  shot  at 
Stepp  had  full  and  ample  opportunity  to  see  both 
Officers  Stepp  and  Yeager  on  the  street  below." 

In  another,  he  wanted  the  court  to  charge 
that  If  the  Jury  believed  said  officers,  or  ei- 
ther, forced  an  entrance  Into  the  room  of  de- 
fendant without  making  themselves  known 
to  him  as  officers  and  without  stating  their 
purpose,  then  said  officers  stood  In  the'  same 
relation  to  him  as  any  other  dtlzen,  and  he 
bad  the  right  to  defend  himself ;  and  U  the 
acts  or  words,  or  both,  of  said  officers,  cre- 
ated In  his  mind  a  reasonable  apprehension 
that  he  was  In  danger  of  losing  his  life  or 
suffering  serious  bodily  harm  at  the  hands  of 
said  officers,  or  either  of  them,  then  be  bad 
a  right  to  defend  himself  from  such  real  6r 
apparent  danger,  and  be  was  not  bound  to 
retreat  In  order  to  avoid  the  necessity  of  kill- 
ing them ;  and  If  they  believed  be  committed 
the  assault  upon  said  Smltb  and  jSbnlcke  as 
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a  means  Of  defense  under  the  drcnmstancefl, 
or  if  they  had  a  reasonable  doubt  of  It,  then 
that  be  acted  within  his  legal  rights,  and  his 
conduct  conld  not  be  considered  as  a  drcum- 
stance  against  him. 

In  another,  he  wanted  the  court  to  charge 
tbe  Jury  that  If  they  believed  that  he  was  at 
his  place  of  residence,  and  neither  of  the  ar- 
resting officers  made  known  to  him  their  au- 
thority as  officers  or  their  purpose,  then  the 
officers  had  no  authority  or  right  to  force  an 
entrance  into  his  room,  and  that,  If  they  did, 
theh-  acta  were  illegal,  and  he  had  a  right 
to  prevent  such  Intrusion,  eTen  to  the  extent 
of  klUlDg  them  to  prevent  their  intrusion ; 
or  If  they  had  a  reasonable  doubt  of  it,  and 
he  used  no  more  force  than  was  necessary, 
be  was  gnQty  of  no  offense,  and  his  conduct 
at  the  time  must  not  be  considered  as  a  cir- 
cumstance against  him. 

The  first  of  these  bills  Just  stated  the 
coiirt  qualified  by  stating  that  there  was  no 
eridaice  in  the  record  raising  this  Issue,  and 
therefore  no  such  charge  was  necessary. 
Tbe  other,  he  quallfled  as  follows: 

The  testimony  does  not  disclose  that  the  offi- 
cers attempted  to  force  an  entrance  into  the  room 
of  the  defendant  until  after  the  defendant  volun- 
tarily opened  the  door  to  said  room  and  bad  look- 
ed out  and  had  seen  said  ofBcers  and  had  begun 
to  shoot  at  tbem ;  that  entrance  to  said  room 
was  not  made  by  said  officers  until  after  defend- 
■st  had  b^un  to  shoot,  at  wblcb  time  said 
Frank  SmiUi  did  force  an  entrance  into  said 
room,  was  shot  by  the  defendant;  and  that  offi- 
cer Eimicke  in  attempting  to  enter  said  room 
vai  shot  by  the  defendant.  There  being  no  tes- 
timony in  the  record  that  said  officers  attempted 
to  force  an  entrance  to  said  room  before  tbe  de- 
fendant t)egan  to  shoot,  the  issue  contained  in 
tbe  special  charge  complained  of  in  this  bill  of 
exceptions  was  not  raised  by  tbe  testimony,  and 
a  charge  thereon  was  not  required." 

InVmother,  he  wanted  the  court  to  charge 
that,  even  though  he  was  guilty  of  a  felony, 
fet  if  he  was  not  at  the  time  about  to  escape, 
and  there  was  time  for  the  officers  to  pro- 
cure a  warrant  for  bis  arrest,  then  his  ar- 
rest without  a  warrant  was  Illegal,  and  he 
had  a  right  to  resist,  even  to  the  extent  of 
killing  the  said  officers,  or  any  of  them,  If  It 
vras  neoeasary  to  prevent  such  arrest,  and. 
If  they  believed  this,  then  not  to  consider  his 
acts  and  conduct  as  a  drcnmstance  against 
Um. 

la  another,  he  requested  a  charge  along 
the  same  line ;  and.  In  still  another,  be  re- 
quested another  charge  along  the  samg  line. 

The  court  In  qualifying  each  of  these  bills 
said: 

"The  testimony  discloBcd  by  the  statement  of 
facts  in  this  case  shows  that  one  Dave  Weid- 
oer,  who  was  with  Kelley  at  the  time  of  tbe  rob- 
bery of  the  said  3.  M.  Oaywood,  was  arrested  by 
Officer  Plant  at  aboat  12:30  o'clock  on  tbe  night 
of  the  robbery;  that  said  Weidner  was  thereaft- 
er taken  to  the  oil  station  in  Oak  Cliff,  where  he 
was  identified  by  said  Caywood  and  others  as  be- 
ing one  of  the  men  who  had  robbed  said  Cay- 
wood; that  said  Weidner  was  from  said  oil  sta- 
tion taken  back  to  the  city  ball  of  tbe  city  of 
Dallas;  that  the  said  Weidner  there  informed 
the  oSceta  as  to  who  it  was  who  as^ated  him  in 


the  robbery  of  said  Oaywood  about  20  minntes 
before  said  officers  went  to  the  Williams  hotel 
(which  was  somewhere  in  tbe  neighborhood  of  8 
o'clock  in  the  morning) ;  that  said  Weidner  had 
told  said  officers  that  be  and  Frank  Kelley  had 
tbe  room  at  said  Williams  hotel,  said  room  be- 
ing No.  7.  Tbe  testimony  of  tbe  witness  Frank 
Smith  shows  that,  at  tbe  time  of  the  arrest  of 
tbe  defendant  Kelley,  the  defendant  Kelley  was 
fully  dressed. 

"From  the  foregoing  testimony  it  seems  that 
tbe  officers  received  the  information  disclosing 
tbe  identity  of  Kelley  as  being  one  of  tbe  men 
who  robbed  said  Caywood  at  a  very  early  hour 
in  the  morning;  that  said  Kelley  was  fully 
dressed  at  the  time  arrested;  that  be  occupied 
a  room  in  a  hotel,  and  that  said  officers  bad  been 
informed  by  J.  M.  Caywood,  a  reputable  person, 
of  tbe  commission  of  said  offense;  that  one  of 
the  principals  in  tbe  robbery,  Dave  Weidner,  bad 
advised  the  officers  as  to  tbe  identity  of  tbe  other 
man;  and  that,  because  of  the  lateness  of  the 
hour  and  all  the  facts  and  circumstances  sur- 
rounding the  transaction,  the  officers  d^  not 
have  an  opportunity  to  make  a  complaint  against 
said  Kelley  and  obtain  a  warrant  for  bis  arrest. 
Tbe  issue  complained  of  in  said  bill  of  ezceptjone 
and  as  covered  by  tbe  special  charge  requested  is 
not  raised  by  the  testimony  in  this  case,  and 
no  charge  was  required  thereon." 

In  his  only  other  bill,  he  wanted  the  court 
to  diarge  that,  although  the  Jury  might  find 
and  believe  from  the  evidence  that  the  said 
officers  had  Information  from  a  credible  per- 
son that  he  had  committed  the  offense  charg- 
ed, and  even  though  they  believed  they  had 
a  lawful  right  to  arrest  bim,  yet  if  they  be- 
lieved (luch  authority  was  exercised  in  such 
a  wanton  and  tneoadng  manner  as  to  threats 
en  him  with  the  loss  of  life  or  serious  bodi- 
ly hitrm,  then  he  had  the  right  to  defend 
himself  as  It  appeared  to  him,  and  he  would 
not  be  bound  to  retreat  to  avoid  the  neces- 
sity of  killing  them,  even  though  they  had 
the  legal  authority  to  arrest  him ;  and  if  he 
exercised  only  such  force  as  was  necessary 
to  defend  himself,  or  if  they  had  a  reason- 
able doubt  thereof,  then  not  to  consider  his 
acts  and  conduct  as  a  drcumstance  against 
him.  The  court,  in  approving  that  bill,  did 
so  with  this  qualification: 

"There  is  no  testimony  in  tbe  record  raising 
tbe  issue  embodied  on  tbe  requested  charge  of  tbe 
defendant,  tbe  refusal  of  which  is  complained  of 
in  this  bilL  The  record  as  shown  by  tbe  state- 
ment of  facts  discloses  that  the  defendant  Kelley, 
immediately  upon  opening  tbe  door  to  bis  said 
room,  began  to  shoot,  and  continued  to  shoot 
until  tbe  witness  Smith  bad  retired  from  said 
room  to  tbe  ball-,  that  Kelley  thereupon  slam- 
med tbe  door  to  bis  said  room,  went  to  a  window 
of  said  room,  and  discharged  his  pistol  out  of 
said  window  in  tbe  direction  of  Police  Officer 
Stepp,  who  together  with  Police  Officer  Yenger 
were  in  full  uniform  standing  beneath  said  win- 
dow; that  tbe  bullet  struck  tbe  sidewalk  within 
three  feet  of  tbe  said  Stepp;  that  Officer  Fora- 
ker,  subsequent  to  the  firing  of  this  shot  by  said 
Kelley,  fired  a  shot  at  Kelley  from  the  window  of 
the  room  adjoining  tbe  room  which  Kelley  occu< 
pied;  that  at  tbe  time  of  firing  said  shot  Kel- 
ley's  head  was  protruding  from  the  window  of 
said  room,  the  bullet  from  Foraker's  gun  going 
through  Kelley's  hat;  that,  immediately  upon 
Kelley's  hat  being  pierced  by  said  bullet,  said 
Kelley  called  out  and  said  to  tbe  officers,  'I  give 
up,'  and  permitted  said  officers  to  take  him  intp 
custody."  Digitized  by  VjOOQIc 
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Some  of  these  charges  aimouiiced  correct 
legal  propositions  In  a  proper  case  where 
the  evidence  wonld  make  them  applicable, 
but  they  were  inapplicable  in  this  case.  As 
quallfled  by  the  court,  neither  of  bis  bills 
presents  any  reversible  error.  We  thinic  it 
unnecessary  to  discuss  any  of  these  matters. 
Cortez  V.  State,  43  Tex.  Or.  H,  386,  66  S.  W. 
453 ;  Smith  v.  State,  48  Tex.  Gr.  R.  239,  89  S. 
W.  817;  MlUer  v.  State,  32  Tex.  Or.  B.  319, 
20  S.  W.  1103;  Miller  v.  State,  81  Tex.  Cr.  R. 
639,  21  S.  W.  925,  37  Am.  St.  Rep.  836;  Stew- 
art v.  State,  174  S.  W.  1077.  Aa  stated,  ap- 
pellant himself  did  not  testify  at  all.  He 
had  no  defense  whatever.  He  plead  guilty. 
Under  the  circumstances  of  this  case,  there 
can  be  no  doubt  that  appellant  committed  the 
crime  alleged  against  him.  He  attempted  to 
secrete  himself  under  an  assumed  name  in 
another  part  of  the  dty  of  Dallas  from  where 
he  had  committed  the  crime.  There  can  be 
no  doubt  but  that  he  anticipated  and  momen- 
tarily expected  the  officers  would  attempt 
to  arrest  him  for  the  crime,  whether  with  or 
without  a  warrant ;  that  he  deliberately  pre- 
pared himself  to  flee  from  the  room  where  he 
was  whenever  he  discovered  that  they  were 
after  him,  and  prepared  himself  to  shoot  and 
kUl  them  when  they  did  attempt  to  arrest, 
him,  and  did  actually  shoot  two  of  them  and 
shot  at  another  as  long  as  he  had  ammuni- 
tion and  could  shoot.  The  officers  unques- 
tionably had  the  right  to  arrest  him  irlthout 
a  warrant,  and  attempted  to  do  so  in  a  prop- 
er manner  under  the  circumstances  of  this 
case.  Their  action  merits  commendation  and 
not  condemnation. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  I  cannot  agree  this  case 
Should  be  affirmed  under  the  record  as  shown 
by  the  transcript. 

DAVIDSON,  J.  (dissenting).  I  desire  to 
say  I  cannot  agree  with  my  Brethren  that 
all  the  facts  in  detail  in  regard  to  the  as- 
sault case  in  cause  No.  4162  were  admissible 
in  this  case.  That  case  has  no  connection 
with  the  robbery  case,  so  far  as  defendant  is 
concerned.  The  robbery  case  had  ended; 
he  pleaded  guilty  to  the  robbery.  When  the 
robbery  occurred,  he  and  his  companion  went 
away  over  to  Dallas  three  or  four  miles 
distant ;  appellant  going  to  bed.  That  trans- 
action was  comRleted.  The  robbery  was  a 
finality.  If  it  was  thought  necessary  or 
legal  to  introduce  the  fact  that  he  assaulted 
the  officers,  certainly  the  details  of  it  ought 
not  to  have  been  admitted.  We  have  an  old 
familiar  rule  where  an  extraneous  crime  or 
offense,  or  one  thought  to  be  a  crime  or  of- 
fense, is  used  by  the  state,  that  the  details  and 
history  of  the  case  cannot  be  developed  In  the 
case  on  trial.  Two  cases  were  being  tried 
at  the  same  time  against  appellant,  the  rob- 
bery case  at  Oak  Clifl,  and  the  assault  case 
in  Dallas.    It  was  not  necessary  to  make  the 


robbery  case  understood  in  any  manner  to 
Introduce  the  details  of  the  transaction  in 
Dallas,  where  the  officers  went  to  appellant's 
room  and  had  the  shooting  scrape  with  him. 
What  effect  it  may  have  had  on  the  minds  of 
the  Jury  cannot  be  told  except  in  the  light  of 
the  verdict  in  the  robbery  case,  which  is  99 
years.  With  the  details  of  the  assault  case 
out  of  this  record,  the  verdict  may  have  been 
much  less;  but  we  do  know  that  he  was 
awards  99  years,  and  this  testimony  may 
have  produced  the  heavy  verdict.  In  the 
Judgment  of  the  writer,  it  was  clearly  inad- 
missible. Appellant  pleaded  guilty  to  the 
robbery.  The  details  of  the  robbery  itself 
were  admissible,  of  course,  because  the  stat- 
ute provides  that  in  cases  of  pleas  of  guilty, 
among  other  things,  evidence  shall  be  intro- 
duced before  the  Jury.  Evidently  the  state 
thought  defendant  might  escape  with  a  small- 
er punishment  for  the  robbery,  or  might  not 
get  as  heavy  punishment  as  desired.  A 
sufficient  amount  of  the  details  of  the  rob- 
bery should  have  gone  to  the  Jury  so  that 
they  might  arrive  at  a  fair  conclusion  as  to 
the  amount  of  punishment  to  be  meted  out  on 
account  of  the  robbery.  A  case  shoiUd  not  be 
burdened  with  the  details  of  an  assault  and 
shooting  scrape  case  occurring  at  different 
times  and  places.  I  do  not  believe  appel- 
lant has  had  that  fair  trial  accorded  him  by 
the  law.  Therefore,  I  cannot  agree  to  this 
affirmance.  I  do  not  care  to  pursue  the  mat- 
ter further.    I  respectfully  enter  my  dissent 


VANOB  T.  STATE.     (No.  4166.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  18^ 

1916.     Rehearing  Denied  Nov.  15,  1916.) 

1.  iNTOXIOATIIfa     LiquoKS     4=9212— Inoict- 

UENT— ALLEOATIOR    OF    SEPABATB    SAL^S. 

An  indictment  for  parsuing  the  occupatloa 
of  Belling  intoxicating  liquors  in  prohibition 
territory,  which,  after  alleging  that  defendant 
unlawfully  engaged  in  and  pursued  the  busi- 
ness, alleged  that  he  "did  then  and  there  sell 
to  J.  H.,  J.  H.,  B.  B.,  and  J.  B.  intoxicating 
liquors,"  did  not  allege  a  sale  jointly  to  the 
persons  named,  but  that  the  sales  were  made  to 
each  of  them. 

[E!d.  Note.— For  other  cases,  see  Intoxicating 
Ldquors,  Cent.  Dig.  i  252;    Dec.  Dig.  «=»212.1 

2.  Intoxicating  Liquobs  «s>223(6)— Pbobs- 
CUTION— Evidence. 

In  a  prosecution  for  parsuing  the  occupa- 
tion of  sdling  intoxicants  in  prohibition  terri- 
tory, persons  not  named  in  the  indictment  were 
properly  allowed  to  testify  that  they  purchased 
whisky  from  defendant. 

[E}d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  t  274:  Dec.  Dig.  «=»223 
(6).] 

3.  Intoxicating  Liquobs  *=»223(6)— Pttbsu- 
INO  Occupation  of  Selling  in  Pbohibi- 
TioN  Tereitobt— Proof  of  Sales  to  Peb- 
80N3  Named  in  Indictment. 

In  addition  to  proving  that  defendant  pur- 
sued the  occupation,  the  state  had  to  pmve 
that  he  made  at_  least  two  sales  to  persona 
named  in  the  indictment. 

fEd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,    Cent.    Dig.    {    274;     Dec    Dig. 
223(6).] 


fi=9For  other  casea  see  aame  toplo  and  KBT-NUMBBR  In  all  Key-Nuniber*a  Dlcnts  and  Indexa 
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4.  IirroxiCAnHS  lnqvoaa  ^saSO  —  Pbossou- 

nOH— EVIDKKOX. 

In  prosecution  for  pursuing  occnpation  of 
idling  intoxicanta  in  dry  territor;,  the  state 
was  pnwerly  permitted  to  introduce  into  evi- 
denee  oraers  of  the  commissioners'  court  order- 
ing the  election  and  declaring  the  result,  and 
the  certificate  of  the  county  judge  showing  that 
pablicatiou  had  beoa  made,  though  it  was  not 
necessary  to  introduce  all  of  such  orders. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Llqaors,  Cent  Dig.  8  83 ;   Dec;  Dig.  «=>89.] 

6.  IhTOXICATINO    lilQUOBS    «=»31>— Pbosecu- 
nON— BVIDEMCK. 

In  such  prosecution  only  such  orders  of  the 
commissioners'  court  as  evidence  that  prohiUl- 
tion  has  been  legally  adopted  need  be  Introduced 
in  evidence. 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
Uqnora.  Gent.  Dig.  i  33;   Dec.  Dig.  «=339.] 

8.  Intoxicatino    Liquors    ©=223(2)— Pbos- 
Ecirnon— Vabiarck  of  Pbooi'  tbou  Indiot- 
Mxirr. 
In  meh  prosecution  introdnction  in  evidence 
of  order  of  commissioners'  court  ordering  elec- 
tion  and    declaring   result,    and    certificate   of 
county    Judge    showing    publication    had    been 
made,  did  not  present  any  varianoe  as  to  the 
necessary   allegations  in  the  indictment. 

[Ed.  Mate. — For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  U  268-270;   Dec.  Dig.  «=> 

Davidson,  J.,  dissenting. 

Appeal  from  District  Oonzt,  Bell  Ooonty: 
John  D.  Boblnson,  Judge. 

Leoa  Vance  was  convicted  of  pursuing  fbe 
occnpation  of  selling  intoxicating  liquors  In 
prohlUtlon  territory,  and  be  appeala  Judg- 
ment afflimed. 

Ward  ft  £;vett8,  of  Temple,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

'  HABPKR,  X  Appellant  was  convicted  of 
pursuing  the  occupation  of  selling  lntoxlca(> 
lug  liquors  In  prohibition  territory  and  his 
punishment  assessed  at  two  years'  confine- 
ment In  the  state  penitentiary. 

The  same  question  is  presented  In  a  motion 
to  quash  the  indictment  as  was  presented  in 
the  case  of  Cleveland  v.  State,  190  S.  W.  1T7, 
recently  decided.  For  the  reasons  stated  In 
that  opinion,  the  court  did  not  err  In  over- 
ruling the  motion. 

[1]  The  Indictment  In  this  case,  after  al- 
le^ng  that  appellant  unlawfully  engaged  In 
and  pursued  the  occupation  of  selling  intoxi- 
cating liquors,  alleges  that  he  "did  then  and 
there  sell  to  Joe  Hall,  Jeff  Howard,  Roe  Bil- 
ton,  and  Jim  Brown  intoxicating  liquors." 
Appellant,  In  a  motion  to  quash  the  indict- 
ment and  by  objecting  to  Jeff  Howard,  Boe 
BUton,  and  Joe  Hall  being  permitted  to  tes- 
tify that  they  and  each  of  them  purchased 
from  appellant  intoxicating  liquors  on  vari- 
008  occasions,  contends  that  the  Indictment 
alleges  a  sale  Jointly  to  the  persons  named, 
and  not  that  sales  were  made  to  each  of 
them.  We  do  not  think  the  language  used  Is 
subject  to  the  construction  sought  to  be  plac- 


ed thereon  by  appellant,  bat  that  It  alleges 
a  sale  made  to  each  of  the  persons  named. 

[2,  S]  Appellant  also  objected  to  persons 
not  named  In  the  Indictment  being  permitted 
to  testify  that  they  purchased  whisky  from 
appellant  As  appellant  was  prosecuted  for 
pursuing  the  occupation  of  selling  intoxicating 
liquors,  any  testimony  which  went  legitimate- 
ly to  prove  that  Issue  was  properly  admitted. 
Of  course.  In  addition  to  proving  that  he  pur- 
sued the  occupation,  the  state  had  to  prove 
that  he  made  at  least  two  sales  to  persons 
named  In  the  indictment,  and  the  court  so 
Instructed  the  Jury. 

[4-1]  There  was  no  error  In  permitting  the 
state  to  introduce  In  evidence  the  orders  of 
the  commissioners'  court  ordering  the  elec- 
tion and  declaring  the  result,  and  the  certifi- 
cate of  the  county  Judge  showing  that  publi- 
cation had  been  made.  It  was  not  necessary 
to  Introduce  all  of  these  orders,  but  there 
was  no  Impropriety  in  doing  so.  Only  such 
orders  as  evidenced  that  prohibition  had  been 
legally  adopted  were  required  to  be  Intro- 
duced, but  that  the  state  went  further  and 
showed  that  each  step  was  legally  and  prop- 
erly taken  in  the  premises  would  present  no 
error.  Nor  did  they  present  any  variance  as 
to  the  necessary  allegations  In  the  lndli4- 
ment 

The  charge  Instructed  the  Jury  that  they 
must  find  that  appellant  unlawfully  engaged 
In  and  pursued  the  occupation  of  selling  lit- 
tozlcatlng  liquors,  and  that  he  made  at  least 
"two  different  and  separate  sales  of  Intoxi- 
cating liquors"  to  persons  named  in  the  in- 
dictment before  they  would  be  authorized  to 
convict  It  Is  not  subject  to  the  criticism 
contained  In  appellant's  bill  of  exceptions. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  dissents.  Slee  Clark  aeve- 
land  r.  State,  180  S.  W.  177,  decided  at  this 
term  of  court 


CLBVBLAND  v.  STATE.    (No.  4164.) 

(Court  of  Criminal  Appeals  of  Texaa.     Oct  11, 

1916.     Rehearing  Denied  Nov.   1,  1916. 

Dissenting  Opinion  Nov.  22,  1916.) 

1.   IirTOXICATTITO  LiquOBS  9=9205(2)— Il-LKOAI, 

Sale— In  dictment— Sufficixn  cy. 
Since  Rer.  St  1911.  art  5723,  providing 
that  in  a  contest  of  a  prohibition  election  the 
district  court  shall  have  jurisdiction  to  try  all 
matters  connected  with  the  election,  including 
the  iwtition,  proceedings,  orders,  final  count, 
declaration,  and  publication  of  result  putting 
local  option  into  effect,  provided,  if  no  contest 
Is  filed,  it  shall  be  conclusively  presumed  that 
the  election  as  held  and  the  result  declared 
are  in  all  respects  valid  and  binding  upon  all 
courts,  an  indictment  for  illegal  sale  of  intox- 
icating Uquors  in  prohibition  territory,  after 
alleging  that  the  election  was  held  and  result- 
ed in  favor  of  prohibition,  need  not  aUeire  pub- 
lication of  the  notice  of  the  result,  so  tliat  an 
indictment  in  which  it  was  alleged  that  the 
commissioners  ordered  publication  instead  of 
that  the  county  judge  ordered  publication 
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good;    the  allegation  as  to  pablicatlon  being 
surplusage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  {  225;  Dec.  Dig.  <&=>205 
(2).] 

2.  Criminal  Law  €=»719(1)— Conduct  ov 
Tbiai^-Abgtjmbnt  of  Counsel. 
Both  counsel  for  the  state  and  the  accnsed 
should  in  their  argument  discuss  onlj;  the  evi- 
dence adduced  on  the  trial  and  legitimate  de- 
ductions to  be  drawn   therefrom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1669;   Dec.  Dig.  «=3719(1).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Bell  County; 
F.  M.  Spann,  Judge. 

Clark  Cleveland  was  convicted  of  selling 
Intoxicating  liquors  in  prohibition  territory, 
and  he  appeals.    Affirmed. 

Ward  &  Evetta,  of  Temple,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

HABPER,  J.  Appellant  was  convicted  of 
selUng  Intoxicating  Uqors  in  prohibition  ter- 
ritory, and  bis  punishment  assessed  at  one 
year's  conflijement  In  the  state  penitentiary. 

[1]  The  most  serious  question  In  the  case 
Is  presented  In  a  motion  to  quash  the  Indict- 
ment, on  the  ground  that  the  Indictment  al- 
leged "and  thereupon  the  commissioners' 
court  of  said  Bell  county,  Tex.,  did  pass  and 
publish  an  order  declaring  the  result  of  said 
election  and  prohibiting  the  sale  of  Intoxicat- 
ing liquors";  the  contention  being  that  the 
Indictment  should  have  alleged  that  the  pub- 
lication was  made  by  order  of  the  county 
Judge,  and  not  the  commissioners'  court  did 
"pass  and  publish  an  order,"  and  that  an 
Indictment  that  falls  to  allege  that  the  order 
was  published  by  order  of  the  county  judge 
or  as  required  by  law  Is  Insufficient  In  the 
Hode  Cames  Case,  50  Tex.  Cr.  R.  282,  99  S. 
W.  98,  the  question  of  whether  an  Indict- 
ment must  contain  the  allegation  that  the 
order  had  been  published  by  the  order  of  the 
county  Judge  and  an  allegation  that  It  had 
been  published  by  order  of  the  commission- 
ers' court  Is  discussed  at  length  In  the  opin- 
ion of  the  court,  and  in  the  dissenting  opin- 
ion of  Judge  BroolM.  Theretofore,  as  shown 
In  the  opinion  of  Judge  Brooks,  similar  forms 
of  Indictment  had  been  approved  by  the 
court,  but  the  Cames  Case  has  been  followed 
In  a  number  of  cases  cited  in  Branch's  Ann. 
Penal  Code,  p.  600,  S  508;  the  last  case  de- 
cided so  holding  being  Smitham  v.  State,  63 
Tex.  Cr.  R.  173,  108  S.  W.  1183.  No  case  has 
been  before  this  court  in  which  tills  question 
was  Involved  since  the  rendition  of  the 
Smitham  Case,  supra,  but  we  would  consider 
the  cases  conclusive  on  that  question  and 
follow  them  had  not  the  Legislature,  after 
the  rendition  of  the  Cames  Case,  supra, 
amended  article  6728  (old  article  8397),  and 
by  this  amendment  provided  that  In  the  con- 
test of  an  election  held  on  the  prohibition 
question  that: 


The  "district  court  shall  have  Jorisdictlon  to 
try  and  determine  all  matters  connected  with 
said  election,  including  the  petition  of  such  elec- 
tion and  all  proceedings  and  orders  relating 
thereto,  embracing  final  count  and  declaration 
and  publication  of  result  putting  local  option 
into  effect:  And  provided  that  if  no  contest  of 
said  election  is  filed  and  prosecuted  in  the 
manner  and  within  the  time  provided,  it  shall 
be  conclusively  presumed  that  said  election  as 
held  and  the  result  thereof  declared  are  in  all 
respects  valid  and  binding  upon  all  courts." 

It  will  be  noticed  that  the  Legislature  by 
this  act.  If  no  contest  of  the  election  was 
held,  requires  the  courts  to  conclusively  pre- 
sume: 

"That  the  petition  and  all  proceedings  and 
orders  relating  thereto,  embradng  final  count 
and  declaration  and  publication  of  result  put- 
ting local  option  into  effect,  are  in  all  respects 
valid  and  binding." 

Since  the  amendment  of  article  5728  Its  pro- 
visions have  been  frequently  before  this  court 
for  construction.  Hardy  v.  State,  62  Tex.  Cr. 
R.  420,  107  S.  W.  547;  PhUlips  v.  State,  53 
Tex.  Or.  R.  606,  111  8.  W.  144;  Evans  v. 
State,  55  Tex.  Or.  R.  450,  117  S.  W.  167; 
Romero  v.  State,  56  Tex.  Or.  R.  436,  120  S. 
W.  869;  Ex  parte  Thulemeyer,  56  Tex.  Or. 
R.  337,  119  S.  W.  1146;  Jerue  v.  State,  57 
Tex.  Cr.  B.  214,  128  S.  W.  414;  Wooten  v. 
State,  67  Tex.  Cr.  R.  91,  121  S.  W.  703; 
Wesley  v.  State,  67  Tex.  Cr.  R.  278,  122  S. 
W.  660;  Gipson  v.  State,  68  Tex.  Cr.  R.  405. 
126  S.  W.  267 ;  Doyle  v.  State,  59  Tex.  Or.  R. 
61,  127  S.  W.  816.  In  each  and  aU  of  these 
cases  It  has  been  hdd  that  on  the  trial  of  a 
case.  If  no  contest  has  been  instituted,  this 
court  must  conclusively  presume  (upon  proof 
that  an  election  had  been  held  and  the  result 
declared)  that  all  necessary  steps  to  put  It  In 
force  have  been  taken,  and  no  evidence  will 
be  admitted  tending  to  show  that  such  elec- 
tion was  illegal  or  proper  orders  had  not  been 
made.  In  the  case  of  Jerue  v.  State,  supra.  It 
is  stated  that  It  was  desired  to  prove  that 
the  election  was  Illegal  because  the  notice  of 
election  was  not  completed  and  published  In 
the  manner  required  by  law,  and  it  was  held: 

"Since  the  passage  of  the  act  of  the  Thirtieth 
Legislature  (article  5728)  in  respect  to  contests 
of  *  *  *  elections  and  the  presumption  of 
validity,  *  *  *  this  point  is  no  longer  avail- 
able to  appellant" 

In  Evans  v.  State,  supra,  this  court  says: 
"It  follows,  therefore,  that  the  court  did  not 
err  in  refusing  to  permit  appellant  •  •  • 
to  introduce  evidence  going  to  show  irregulari- 
ties or  defects  in  the  initiatory  steps  necessary 
to  place  local  option  into  effect.  It  was  prop- 
er for  the  court  to  have  the  county  attorney  to 
introduce  sufficient  number  of  the  orders  of  the 
commissioners'  court  to  show  that  the  county 
had  adopted  local  option.  It  was  also  proper 
*  *  *  to  refuse  to  permit  appellant  to  contest 
the  validity  of  said  orders." 

It  Is  thus  seen  that  since  the  adoption  of 
article  5728,  as  amended  after  the  rendition 
of  the  opinion  in  the  Cames  Case,  supra, 
whenever  the  question  has  been  presented  to 
the  court  for  review.  It  has  been  held  that 
on  the  trial  of  a  case  it  is  only  necessary  to 
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prove  ttuit  tHe  elecUon  was  held,  and  pro- 
hibition received  a  majority  at  the  votes,  or 
had  been  ad<vted,  and  when  this  proof  is 
made  this  conrt  and  aU  other  courts  are  re- 
quired by  the  statute  to  conclnsively  presume 
that  all  other  steps  necessary  to  patthig.  local 
option  into  effect  had  been  taken  and  were 
legally  done. 

Prior  to  the  adoptl<m  of  the  statute  it  had 
been  held  necessary  to  allege  and  prove  that 
the  publication  had  been  made,  and  that 
prohibition  did  not  go  into  effect  until  it 
vras  shown  that  the  publication  had  been 
made  in  accordance  with  law,  and  the  Cornea 
Case  and  other  cases  following  it  held  it  was 
necessary  to  allege  and  prove  that  the  publi- 
cation had  been  legally  made.  While,  if  it 
were  an  original  proposition,  we  would  be  in- 
clined to  hold  that  article  5722  was  not  sub- 
ject to  the  construction  given  It  in  the  Carnes 
Case,  as  that  article  does  not  provide  that 
the  publication  shall  be  made  on  the  order 
o(  the  county  Judge,  but  rather  that  the 
coanty  Judge  shall  select  a  paper  In  which 
the  order  made  by  the  conmiissloners'  court 
shall  be  puMlshed,  yet,  but  for  the  amend- 
ment of  article  5728,  adopted  after  the  ren- 
dltioD  of  the  Carnes  opini<»,  and  evidently 
snperlndnoed  In  part  by  that  opinion,  we 
would  not  change  the  holding  of  the  court, 
bQt  follow  the  construction  there  given  that 
article.  But  the  Legislature  had  the  legal 
right  to  adopt  article  5728,  and  It  has  been 
upheld  In  opinions  by  every  Judge  sitting  on 
tUs  court  since  its  adoption,  and  it  has  been 
construed  to  mean,  and  in  fact  says,  in  the 
absence  ot  a  oonstest  of  the  legality  of  the 
election  and  the  orders  declaring  the  result 
and  poblication  of  the  result,  the  court  shall 
condnslvely  presume  them  to  be  valid  and 
binding  rapoa  all  courts,  and  no  person  on  the 
trial  can  raise  any  question  of  the  validity  of 
SDCb  orders  on  the  trial  of  a  case. 

As  It  Is  no  longer  necessary  to  prove  that 
the  publication  had  been  made,  but  only  that 
an  election  bad  been  held  In  the  named  ter- 
ritory and  prohibition  adopted,  when  the 
trial  court  and  this  court  must  conclusively 
presume  that  prohibition  is  in  force.  It  is  no 
longer  necessary  to  allege  In  the  indictment 
that  the  publication  bad  been  made,  and, 
such  allegation  being  no  longer  essential  to 
the  validity  of  the  Indictment,  if  such  allega- 
tion Should  be  held  to  be  improperly  made, 
It  can  be  and  should  be  treated  as  surplusage. 
Mr.  Branch  in  his  work  on  Criminal  Law 
(section  905),  correctly  states  the  rule  to  be: 

"It  not  descriptive  of  that  which  is  legally 
essential  to  the  validity  of  the  indictment,  un- 
necessaiv  words  or  allegations  may  be  rejected 
aa  aurplusage" — citing  Mayo  v.  State,  7  Tex. 
App.  342 ;  Warren  v.  State,  17  Tex.  Add.  209 ; 
ilcConnell  v.  State,  22  Tex.  App.  364.  8  8.  W. 
699,  68  Am.  Bep.  647 ;  Hammons  v.  State,  29 
Tex.  App.  445.  16  S.  W.  99 ;  Tuylor  v.  State, 
29  Tez.  App.  466,  16  S.  W.  302;  Loracins  v. 
State,  32  Tex.  Or.  R.  358,  24  S.  W.  408;  La»- 
iiter  V.  State.  85  Tex.  Cfr.  R.  540,  34  S.  W. 
751:  Jordan  v.  State,  87  Tez.  Cr.  R.  222.  38 
&  W.  780.  80  S.  W.  UO;   Clark  v.  State.  41 


Tex.  Cr.  R,  641,  69  8.  W,  621;  Bolton  v. 
State.  41  Tex.  Cr.  R.  642,  67  S.  W.  818:  Bawls 
V.  State.  48  Tex.  Cr.  R.  622.  89  S.  W.  1071. 

A^alu  he  says: 

"If,  eliminating  surplusage,  the  indictment  bo 
avers  the  constituent  elements  of  the  oftense  as 
to  apprise  defendant  of  the  ctiarge  against  bim, 
and  enable  him  to  plead  the  judgment  in  bar 
of  another  prosecution,  it  is  good  in  substance, 
under  our  Code,  and  therefore  sufficiently  ctiarg- 
es  the  offense"— citing  Coleman  v.  State,  2  Tex. 
App.  514;  Burke  v.  State,  6  Tex.  App.  74; 
Mayo  V.  State,  7  Tex.  App.  342;  Uoiden  v. 
State,  18  Tex.  App.  91;  Cudd  v.  State,  28 
Tex.  App.  124,  12  S.  W.  1010:  Hammons  v. 
State,  iJ9  Tex.  App.  445,  16  S.  W.  99 ;  Taylor 
V.  State,  29  Tex.  App.  466,  16  S.  W.  802;  Log- 
gins  V.  State,  32  Tex.  Cr.  B.  358,  24  S.  W. 
408:  Lassiter  v.  State,  85  Tex.  Cr.  B.  540,  34 
S.  W.  751;  Jordan  v.  State,  37  Tex.  Cr.  R. 
222,  38  S.  W.  780,  39  S.  W.  110 ;  Lomax  v. 
State,  88  Tex.  Cr.  R.  818,  43  S.  W.  92;  Clark 
v.  State,  41  Tex.  Or.  B.  641.  66  S.  W.  021. 

Mr.  Bishop,  in  his  work  on  Criminal  Pro- 
cedure (2d  TBA)  vol.  2,  §  478,  says: 

"Surplusage  is  any  allegation  without  which 
the  pleading  would  remain  adequate.  Needless 
words  and  averments  may  ordinarily  be  treated 
as  mere  waste  material,  having  no  legal  effect 
whatever.  They  need  not  be  proved  or  other- 
wise regarded." 

Bllaalnatlng  all  reference  to  the  pntdica- 
tlon  from  this  indictment.  It  would  read, 
omitting  formal  parts: 

"In  Bell  county,  Tez.,  on  the  18th  day  of 
November,  1915,  an  election  in  accordance  with 
the  laws  of  this  state  was  held  under  the  au- 
thority of  the  commissioners'  court  of  said  Bell 
county,  Tex.,  theretofore  duly  made,  to  deter- 
mine whether  or  ■  not  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  Bell  county, 
and  the  qualified  voters  at  said  election  did  then 
and  there  determine  that  the  sale  of  intoxicat- 
ing liquors  should  be  proliibited  in  said  coun- 
ty; and  thereupon  the  commissioners'  court  of 
said  Bell  county,  Tex.,  did  pass  an  order  de- 
claring the  result  of  said  election  and  prohib- 
iting the  sale  of  intoxicating  liquors  m  said 
Bell  county,  Tex.,  and  thereafter,  to  wit,  on  or 
about  January  29,  1916,  in  said  state  and  coun- 
ty, one  Clark  Cleveland  did  then  and  there  un- 
lawfully sell  intoxicating  liquors  to  Polly  Par- 
ish, in  violation  of  said  law,"  etc. 

It  is  seen  that  the  Indictment  informs  ap- 
pellant that  problbltiOD  had  been  adopted 
in  Bell  county,  Tex.,  and  while  it  was  in 
force  be  had  unlawfully  sold  Intoxicating 
liquors  to  Polly  Parish.  How  could  he  more 
specifically  have  been  Informed  of  the  charge 
against  him?  Our  Criminal  Code  Bi)eclflcal- 
ly  provides  in  article  475  that  matters  of 
which  judicial  notice  is  taken  and  presump- 
tions of  law  need  not  be  stated  in  an  indict- 
ment. This  is  not  only  the  rule  In  this  state 
by  virtue  of  the  statute  above  quoted,  but, 
as  stated  in  St^dard  Ena  of  Pro.  vol.  12, 
p.  847,  It  is  the  rule  at  common  law  in  the 
absence  of  statute.    It  states  the  rule  to  be : 

"Neither  presumptions  which  the  law  makes 
from  facts  stated  nor  matters  of  which  judicial 
notice  is  taken  by  the  courts  need  be  stated  in 
an  indictment" — citing  cases  from  nearly  all 
the  states,  including  among  them  Mischer  v. 
State.  41  Tex.  Cr,  R.  212,  68  S.  W.  627,  96 
Am.  St.  Rep.  780. 

In  that  case  defendant  was  Indicted  by 
the  grand  Jury  of  Guadalupe  county  for 
rape  committed  In  Colorado  county.    It  was 
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coBtended  that  fh»  IncBctment  was  defecttT* 
because  It  did  not  contain  an  allegation  tbat 
Gaudalupe  county  and  Colorado  county  were 
In  the  same  Judicial  district  The  court  held 
that  the  court  was  required  to  take  Judicial 
notice  of  the  laws  of  the  state,  and  there- 
fore It  was  unnecessary  to  so  allege  in  the 
indictment. 

Article  6728  proTldes  that,  when  a  prohibi- 
tion election  la  held,  and  not  contested  with- 
in 30  days,  when  it  la  proven  tbat  prohibi- 
tion was  adopted,  this  court  and  all  other 
courts  must  conclusively  presume  tbat  the 
petition  was  a  legal  one,  and  that  all  pro- 
ceedings and  orders  relating  thereto,  em- 
bracing final  count  and  declaration  and  put>- 
llcatlon  of  the  result  putting  prohibition  in 
effect,  are  in  all  respects  legal  and  binding. 
As  no  evidence  will  be  received  to  dispute 
these  presumptions,  the  allegations  in  the  in- 
dictment, omitting  as  sdrplusage  all  refer- 
ence to  publication,  are  sufficient,  and  the 
court  did  not  err  in  overruling  the  motion 
to  quash  the  indictment. 

We  do  not  wish  to  be  understood  to  ques- 
tion the  correctness  of  the  ruling  In  the 
Games  Oaae,  supra,  when  made,  as  the  law 
then  required  proof  of  publication  be  made, 
but,  the  Legislature  having  seen  proper  by 
later  enactment  to  render  it  unnecessary  to 
make  that  proof,  and  only  requiring  that 
proof  need  be  made  tbat  an  election  had 
been  held  and  prohibition  adopted,  when  all 
courts  must  conclusively  presume  that  all 
orders  were  made,  and  legally  made,  putting 
prohibition  in  force,  It  is  no  longer  necessary 
to  allege  and  prove  that  the  publication  had 
been  made,  and  therefore  the  same  rule  does 
not  now  prevail  by  virtue  of  the  statute  that 
did  prevail  when  the  opinion  in  the  Carnes 
Case  was  rendered. 

[2]  The  only  other  question  presented  in 
the  record  is  one  complaining  of  the  remarks 
of  the  district  attorney.  The  remarks  under 
ordinary  circumstances  would  be  improper, 
but  tlie  court  in  approving  the  bill  states  that 
the  remark  was  brought  about  by  the  argu- 
ment of  counsel  for  the  defendant,  and  was 
but  in  answer  to  the  argument  of  appellant's 
counsel.  Under  such  circumstances  the  lan- 
guage is  not  such  as  we  would  feel  author- 
ized to  reverse  the  case  on  account  of.  How- 
ever, we  will  state  that  both  counsel  for  the 
state  and  ai^)ellant  should  in  their  argument 
discuss  only  the  evidence  adduced  on  the 
trial  and  legitimate  deductions  to  be  drawn 
therefrom. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  (dissenting).  My  Brethren 
have  affirmed  the  judgment  herein,  and  what 
I  shall  say  here  will  also  apply  to  causes  No. 
4137,  Pete  Hawthorne  v.  State,  190  S.  W. 
184;  No.  4166,  Leon  Vance  t.  State,  190  S. 
W,  176;  Na  4167,  Will  Dupree  v.  State,  190 
S.  W.  181.  l%ese  cases  involve  the  same 
question. 

Omitting  all  pottiona  except  that  directly 


at  UmuB,  the  indictment  tailed  to  allege  that 
the  order  bad  been  published  as  required  by 
law.  It  alleged  that  the  commiflalonen'  court 
passed  and  publldied  an  order.  The  author- 
ities are  adverse  to  thla  as  sufficient  plead- 
ings,  and  are  collated  by  Mr.  Branch  In  his 
recent  Annotated  Penal  Code,  on  pages  694 
and  606.  These  cases  all  hold  that  before 
there  can  be  a  violation  of  the  local  option 
law  the  result  of  such  election  must  be  so 
published  as  to  put  it  into  operattcm.  In 
section  1231  on  page  695  Mr.  Brandi  thus 
states  the  rule: 

"Local  option  mvti  te  th&ion  to  he  in  force. 
—The  order  declaring  the  result  in  favor  of 
prohibition  should  be  shown  in  the  statement 
of  facts  on  appeal :  the  court  will  not  take  ju- 
dicial knowledge  that  local  option  is  in  force, 
nor  of  the  time  when  it  went  into  effect" 

There  are  a  great  number  of  cases  dted  In 
support  of  that  proposition,  and,  so  far  as 
the  writer  is  aware,  all  of  them,  without  ex- 
ception, are  of  the  same  Import  It  is  also 
the  rule,  that  local  option  does  not  become 
operative  until  the  order  declaring  the  re- 
sult has  been  published  for  four  successive 
weeks.  Mr.  Branch  has  collated  'these  deci- 
sions in  his  valuable  Annotated  Penal  Code, 
on  page  696,  among  othocs,  PhdlUps  y.  States 
23  Tex.  App.  804,  4  S.  W.  893 ;  Jcmes  v.  State, 
38  Tex.  Cr.  B.  633,  43  S.  W.  981;  Choiowltb 
V.  State,  60  Tex.  Cr.  B.  238,  96  S.  W.  19;  and 
Beaty  v.  State,  63  Tex.  Cr.  B.  435,  UO  8.  W. 
449.  I  might  dte  cases  at  greater  length. 
My  Brethren  cite  a  line  of  cases  whidi  bold 
that  a  local  option  election  cannot  be  cc«i- 
tested  as  a  collateral  matter  in  the  trial  of 
a  local  option  case.  The  statute  so  provides. 
There  is  a  line  of  cases  growing  out  of  that 
statute  which  hold  thab  after  a  certain 
length  of  tUne  a  local  option  law  shall  not 
be  contested.  That  article  wiU  be  found  In 
Bevlsed  Civil  Statutes  1911,  art  672a  That 
contest  matter,  however,  only  refers  to  the 
election,  which  has  nothing  to  do  with  the 
order  of  the  Judge  declaring  the  result  by 
publication.  Publication  is  not  a  matter  of 
contest.  It  is  the  election  and  manner  of  hold- 
ing it,  whether  there  were  fraudulent  votes 
and  matters  of  that  sort  growing  out  of  and 
incidental  to  the  election  itself  only  which  are 
subject  of  contest  It  has  nothing  to  do  with 
the  publishing  order  of  the  judge.  It  will  be 
noticed  by  the  terms  of  that  statute  that  It 
only  provides  for  contesting  the  election. 
Prosecutions  may  go  on,  although  there  la  a 
contest  pending,  but  in  all  cases,  everywhere, 
and  under  all  circumstances,  so  tar  as  the 
writer  knows,  the  law  never  goes  Into  effect, 
nor  can  a  prosecution  be  maintained  under 
it,  until  the  county  judge  has  made  the  prop- 
er publication,  etc.  Some  of  these  cases  hold 
that  In  the  trial  of  parties  for  the  violation 
of  that  law  the  defendant  cannot  object  suc- 
cessfully to  the  introduction  of  the  ord»  of 
the  commissioners'  court  declaring  the  result 
of  the  election.  But  this  has  nothing  to  do 
with  the  Buffldenqy  of  the  pleadings  In  the  la- 
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dictment    That  only  refers  to  rules  of  evi- 
dence.    The  Indictment  setting  out  the  of- 
fense must  conform  to  the  statute,  and  can- 
not be  maintained  until  the  law  Is  In  force. 
The  manner  of  proving  the  case  Is  one  thing ; 
the  sufficiency  of  the  Indictment  or  Informa- 
tion Is  a  very  different  proposition.    The  ma- 
jority opinion  has  confused  the  rules  of  evi- 
dence with  proper  allegations  in  the  Indict- 
ment    The  indictment  must  legally  allege 
the  offense.    The  evidence  comes  only  In  sup- 
port of  such  allegations.    It  is  the  rule  every- 
where   understood    In    our    Jurisprudence, 
whether  the  law  be  local  or  general,  that  a 
prosecntlon  cannot  be  maintained  until  the 
law  under  which  it  is  sought  to  be  maintain- 
ed becomes   operative.     If  the  Legislature 
sees  proper  to  make  a  general  law  go  into 
effect  immediately,  a  party  could  be  held  lia- 
ble for  subsequent  violations  of  that  law.    If 
it  goes  into  effect  90  days  after  adjournment, 
prosecutions  cannot  occur  until  the  90  days 
shall  pass.     If  the  Iiegislature  should  see 
proper  to  extend  that  time  and  make  It  oper- 
ative 6  months  or  at  a  later  date,  the  courts 
would  be  bound  by  it.  Until  the  law  becomes 
operatiTe  a  prosecution  cannot  be  had  under 
It   Tlie  Legislature  was  required  by  the  Con- 
atltntlon  to  pass  reasonable  laws  whereby  the 
people  of  counties.  Justice  precincts,  cities, 
towns,  and  subdivisions  can  vote  on  the  ex- 
clnslon  of  the  sale  of  intoxicants  in  such  ter- 
ritory.    The  people  reserved  this  right  to 
themselTes,  and  so  decreed  it  in  the  Constl- 
tntlon.     A  majority  vote  have  authority  to 
put  it  into  operation.     When  the  vote  has 
been  Ijad  it  does  not  become  operative  until 
the  county  Judge  has  properly  published  the 
result.   The  Legislature  so  made  it    The  peo- 
ple so  voted.    They  understood,  and  so  vot- 
ed, that  it  would  not  be  a  law  until  the  ex- 
piration of  the  publication,  Just  like  they  un- 
derstood that  the  general  law  of  the  state 
would  not  be  operative  until  the  time  fixed 
by  the  Legislature  when  its  acts  should  be- 
come <«>eratlve.     Until  it  has  been  alleged 
that  the  law  is  operative,  there  is  no  suffi- 
cient pleading.    The  indictment  must  allege 
an  operating  law.    The  rules  of  evidence  and 
the  pleadings  in  an  indictment  are  quite  dis- 
tinct and  different.    A  sufficient  pleading  is 
necessary  to  admit  required  facts.    Because 
the  accused  cannot  except  to  evidence  intro- 
duced under  the  article  above  dted  (article 
5728,  Bevlsed  Civil  Statutes)  affords  no  rea- 
son why  the  indictment  should  not  allege  the 
offensei    Under  a  code  practice  such  as  we 
have  in  Texas  all  necessary  elements  of  the 
offense  must  be  averred  In  the  Indictment  to 
make  it  sufficient.    The  evidence  is  a  differ- 
ent thing.   The  fact  that  a  party  may  or  may 
not  be  able  to  introduce  a  certain  line  of  tes- 
timony under  the  Indictment  does  not  make 
the  indictment  sufficient    The  sufficiency  of 
the  indictment  Is  tested  by  the  terms  of  the 
law  under  which  it  Is  framed.    That  Is  the 


case  here.  The  indictment  here  failed  to  al- 
lege a  case  under  an  operating  law.  This 
indictment  does  not  charge  the  offense,  and 
there  Is  no  contention  that  It  does,  but  my 
Brethren  hold  that  because  appellant  could 
not  object  to  certain  testimony,  therefore  the 
Indictment  is  sufficient  The  authorities  they 
cite  in  support  of  their  proposition  apply  only 
to  evidence,  and  not  to  allegations  in  the  in- 
dictment. These  cases  have  no  application 
as  authorities  to  the  proposition  for  which 
they  are  cited.  Rules  of  evidence  do  not 
constitute  valid  Indictments.  The  case  must 
be  averred  as  basis  for  the  evidence. 

What  I  have  said  here  refers  also  to  the 
cases  of  Pete  Hawthorne  v.  State,  Mo.  4137; 
Leon  Vance  v.  SUte,  No.  4165;  and  Will 
Dupree  v.  State,  No.  4167.  I  have  thought 
proper  to  write  this  much  by  way  of  dissent 


DUPBEB  V.   STATE.     (No.  4167.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 

1916.    Rehearing  Denied  Nov.  16,  1916.) 

1.  InDIOTUKNT  and   IlfFOSMATION   <3=>79,  119 
— UNLAWFUX    SaLB— ClJIBICAL    Ebbobs. 

An  indictment  alleging  sale  of  liquors  after 
an  election  "therefore  duly  made  and  publish- 
ed" was  good;  the  word  "therefore"  being  a 
clerical  error  for  "theretofore,"  and  in  any  event 
being  surplusage. 

[IM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {f  209-214,  311- 
314;   Dec.  Dig.  <S=»79,  119.] 

2.  INTOXIOATINS  LiQUOBS  «S9aO<S(2)— lUJCOAI. 

Sale— iHDiOTKKwx— SuinoisNCT. 
Since  Rev.  St  1911,  art  5728,  providing 
that  in  a  contest  of  a  prohibition  election  the 
district  court  shall  have  jurisdiction  to  try  all 
matters  connected  with  the  election,  including 
the  petition,  proceedings,  orders,  final  count 
declaration,  and  publication  of  result  putting 
local  option  into  effect,  provided,  if  no  contest 
is  filed,  it  shall  be  conclusively  presumed  that 
the  election  as  held  and  the  result  declared  are 
iu  all  respects  valid  and  binding  upon  all  courts, 
an  indictment  for  illegal  sale  of  intoxicating 
liquors  in  prohibition  territory,  after  alleging 
that  the  election  was  held  and  resulted  in  fa- 
vor of  prohibition,  need  not  allege  pobiication 
of  the  notice  of  the  result  so  that  an  indict- 
ment in  which  it  was  alleged  that  the  commis- 
sioners ordered  publication,  inst^d  of  that 
the  coun^  Judge  ordered  publication,  was  good; 
the  allegati<»i  as  to  publication  being  surplus- 
age. 

[Ed.  Note. — B\)r  other  cases,  see  Intoxioiting 
Liquors,  Cent  Dig.  $  225;  Dec  Dig.  «S=» 
206(2).] 

3.  OannNAi.  Law   «=»726— Appbai.— Invitkd 
Bbbob. 

The  accused  cannot  complain  that  the  state  t 
attorney  in  argument  went  beyond  the  record, 
if  the  argument  was  occasioned,  justified,  or 
provoked  by  accused's  attorney,  as  by  the  intro- 
duction  of  Ulegal   testimony. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1681;  Dec.  Dig.  .S=>726.] 

4.  Cbiminal  Law  <s=»1037(2)— Appkai^-Pbes- 

KBVATION   OF  EXCBPTIONB— IMPBOPKB  ABGTJ- 
MENT. 

The  accused  cannot  complain  of  alleged  im- 
proper argument  of  the  state's  attorney  ia  the 
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nbsence  of  reqnest  for  written  charge  to  dis- 
regard it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L&w,  Cent.  Dig.  §§  1691,  2645;  Dec.  Dig.  «=» 
1037(2).] 

5.  Witnesses  $=9361(1)— Ihpeachmbnt, 

Where  one  accused  of  unlawful  sale  of  liq- 
uoTB  in  prohibition  territory  variously  attack- 
ed the  state's  principal  witness,  whose  testimony 
made  out  the  offense,  it  was  proper  for  the  court 
to  permit  the  sheriff  to  testily  that  the  principal 
witness  assisted  him  in  ferreting  out  violations 
of  the  local  option  law. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  116T,  U71-1175;  Dec.  Dig.  «=» 
361(1).] 

6.  CBIMINAL     Li^W     $=»361(1,)— EXPI.ANATOBT 

Evidence. 
In  a  prosecution  for  unlawful  sale  of  intoxi- 
cating liquors  in  prohibition  territory,  it  was 
proper  for  the  court  to  permit  the  state's  wit- 
ness to  explain  why  he  had  transported  whisky, 
since  a  witness  may  always  explain  his  action 
from  his  standpoint  when  attacked. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  802-^08;  Dec  Dig.  <S=> 
361(1).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Bell  County; 
F.  M.  Spann,  Judge. 

Will  Dupree  was  convicted  of  unlawfully 
selling  intoxicating  liquors  in  prohibition  ter- 
ritory, and  be  appeals.    Affirmed. 

Hair  &  Woodward  and  J.  H.  Evetts,  all  of 
Temple,  for  appellant.  C.  O.  McDonald, 
Asst  Atty.  Gen ,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  selling  Intoxicating 
liquors  in  Bell  county,  a  prohibition  county, 
and  assessed  the  lowest  punishment.  This 
is  a  companion  case  to  that  of  Clark  Cleve- 
land (No.  4164)  190  S.  W.  177,  decided  on  the 
11th  instant,  in  an  opinion  by  Judge  Harper. 
Some  additional  questions  arose  in  this 
which  were  not  in  said  Cleveland  Case. 

After  the  allegations  of  the  organization, 
etc.,  of  the  grand  jury,  the  indictment  avers : 

That  in  said  Bell  county,  Tex.,  on  November 
13,  1915,  "an  election  in  accordance  with  the 
laws  of  the  state  of  Texas  was  held  nnder  au- 
thority of  an  order  of  the  commissioners'  court 
of  said  Bell  county,  Tex.,  therefore  duly  made 
and  published  to  determine  whether  or  not  the 
sale  of  intoxicating  liqnors  should  be  prohibited 
in  Bell  county,  and  the  qualified  voters  at  said 
election  did  then  and  there  determine  that  the 
sale  of  intoxicating  liquors  should  be  prohibited 
in  said  county,  and  thereupon  the  commission- 
ers' court  of  said  BcU  county,  Tex.,  did  pass 
and  publish  an  order  declaring  the  result  of 
said  election  and  prohibiting  the  sale  of  intoxi- 
cating liquors  in  said  Bell  county,  Tex.,  and 
thereafter,  to  wit,  on  or  aboat  the  1st  day  of 
January,  1916,  in  said  county  and  state,  one 
Will  Dupree  did  then  and  there  unlawfully  sell 
intoxicating  liquors  to  H.  M.  Bryan,  in  viola- 
tion of  said  law"— properly  concluding. 

Appellant  made  a  motion  to  quash  the  In- 
dictment on  two  grounds:  (1)  That  the  al- 
legation therein  that  the  commissioners' 
court  did  pass  and  publish  ap  order  declar- 
ing the  result,  etc.,  ought  to  have  alleged 
that  the  order  was  published  according  to 


law  or  by  order  of  the  county  Judge;  (2) 
that  it  is  alleged  that  the  election  was  held 
under  authority  of  an  order  of  the  commis- 
sioners' court  "therefore"  duly  made,  eta, 
instead  of  "theretofore"  duly  made,  etc. 

[1]  The  court  correctly  overruled  the  mo- 
tion. It  is  perfectly  apparent  from  the  whole 
indictment  that  "therefore"  was  a  mere  cler- 
ical error  for  "theretofore,"  and  it  could  in 
no  way  mislead  or  vitiate  the  indictment. 
Again,  nnder  the  well-settied  rule.  It  could 
and  should  be  rejected  as  surplusage.  Good- 
win V.  State,  70  Tex.  Cr.  R.  600,  168  S.  W. 
275,  and  authorities  therein  dted;  section 
382,  White's  Ann.  C.  C.  P.;  section  407,  1 
Branch's  Ann.  P.  O.,  where  he  collates  a 
large  number  of  cases  directly  in  point 

[2]  As  shown  by  Judge  Harper  in  said 
Cleveland  Case,  the  first  ground  to  quash 
would  have  been  good  under  the  decisions 
collated  and  dted  by  Mr.  Branch  in  1 
Branch's  Ann.  P.  O.  p.  690,  beginning  with 
Gunning  v.  State,  98  S.  W.  1057.  But,  as 
shown  by  Judge  Harper,  these  decisions  have 
been  superseded  and  avoided  by  an  act  of 
the  Legislature  on  the  probibltiom  or  local 
option  law.  By  an  act  approved  May  14, 
1907  (page  447),  the  Legislature  amended  • 
article  3397  of  the  then  Revised  Statutes, 
now  Rev,  St.  1911,  art  6728,  by  which  it  was 
enacted  that: 

"At  any  time  within  80  days  after  the  result 
of  the  election  has  been  declared,  any  qualified 
voter  of  the  county  *  ♦  *  in  which  such 
election  has  been  held,  may  contest  the  said  elec- 
tion in  the  district  court  of  the  county  in  which 
such  election  has  been  held,  which  shall  have 
original  and  exclusive  jurisdiction  of  all  suits 
to  contest  such  election;  ♦  ♦  *  and  said 
court  shall  have  jurisdiction  to  try  and  deter- 
mine all  matters  connected  with  said  election, 
including  the  petition  of  such  election  and  all 
proceedings  and  orders  relating  thereto,  embrac- 
ing final  count  and  declaration  and  publication 
of  the  result  putting  local  option  into  effect; 
and  it  shall  have  authority  to  determine  ques- 
tions relating  to  the  legality  and  validity  of  said 
election.  •  •  ♦  That  nil  such  cases  shall 
have  precedence  in  the  district  court  and  appel- 
late courts,  and  that  the  result  of  such  contest 
shall  finally  settle  all  questions  relating  to  the 
validity  of  said  election,  and  it  shall  not  be  per- 
missible to  again  call  the  legality  of  said  elec- 
tion in  question  in  any  other  suit  or  proceeding; 
and  ♦  •  ♦  that  if  no  contest  or  said  elec- 
tion is  filed  and  prosecuted  in  the  manner  and 
within  the  time  provided  above,  it  shall  be 
conclusively  presumed  that  said  election  as 
held  and  the  result  thereof  declared,  are  in  all 
respects  valid  and  binding  upon  all  courts." 

Clearly  this  statute  was  enacted  for  the 
purpose  of  avoiding  and  preventing  any  oth- 
er contest  about  the  validity  or  regularity  of 
such  elections  and  the  effect  thereof.  And  in 
effect  this  court  has  uniformly  by  a  unani- 
mous court  so  held. 

In  quoting  the  act  of  May  14,  1907  (R.  S. 
art  5728),  we'liave  omitted,  because  we  tbink 
it  unnecessary,  another  portion  thereof, 
which  requires  suit  to  be  brought  within  60 
days  after  the  act  took  effect  in  any  county, 
precinct,   etc.,   where  prohibition   previously 
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tliereto  had  been  put  In  force.  The  princi- 
ples and  dedsions,  whether  under  the  30  or 
GO  dajrs'  times,  respectlrely,  are  precisely  to 
the  same  effect. 

In  Hardy  v.  State,  62  Tex.  Cr.  R.  421,  107 
S.  W.  547,  it  was  shown  tliat  the  state  Intro- 
duced the  order  of  the  commissioners'  court 
ordering  the  prohibition  election,  to  which 
appellant  objected,  because: 

"Tbere  was  a  variance  in  said  order  to  the 
charge  alleged  in  the  bill  of  information;  the 
information  charging  that  the  order  made  by 
the  cooimissioners'  court  ordering  an  election 
for  the  pnnxwe  of  determining  whether  or  not 
the  sale  of  intoxicating  liquors  should  be  pro- 
hibited in  said  comity;  whereas  the  order  in- 
troduced ordered  an  dection  for  the  purpose 
uf  determining  whether  or  not  intoxicating  liq- 
uor should  be  sold  in  said  county;  it  being  con- 
tended that  this  is  a  variance 

—and  another  bill,  that  the  court  refused  to 
allow  appellant  to  prove  by  the  coimty  tlerlc 
that  the  clerk  did  not  at  any  time  post,  or 
cause  to  be  posted,  any  notice  of  an  election. 
On  these  two  questions  this  coturt,  through 
Judge  Brooks,  held : 

"This  prosecution  was  commenced  on  the  29th 
(lay  of  July,  1907.  The  bill  shows  that  the  state 
objected  on  the  ground  that  it  was  immaterial, 
ind  was  offered  in  the  nature  of  a  defense  to 
contest  the  legality  of  the  local  option  law  at 
a  time  more  than  60  days  after  the  taking  effect 
of  the  act  of  the  Thirtieth  Legislature  passed 
May  14,  1807.  We  hold  that  this  objection  is 
Tell  taken.  Said  act  provides  that  contests  of 
elections  that  had  tlieretofore  been  had  must 
be  contested  within  60  days  from  the  taking  ef- 
fect of  said  law,  and  not  otherwise.  The  mat- 
ters complained  of  would  be  mere  irregularities 
at  best,  and  this  act  makes  valid  and  noncontest- 
able anything  pertaining  to  irregularities  in  tlie 
adoption  of  the  local  option  law.  Tlie  act  it- 
self provides  that  we  shall  conclusively  presume 
that  said  election  as  held  was  valid  in  ail  things 
and  binding  upon  all  courts.  We  accordingly 
bold  that  said  act  is  valid,  and  applies'  to  all 
local  option  electicms,  and  it  clearly  applies  in 
this  case." 

In  a  companion  case,  decided  on  the  same 
day,  in  an  opinion  by  Judge  Davidson,  In 
Wilson  v.  State,  107  S.  W.  818,  the  same 
thing  was  held  in  accordance,  as  be  states, 
nith  said  Hardy  decision. 

In  Alexander  v.  State,  63  Tex.  Cr.  R.  605, 
111  S.  W.  145,  the  court,  through  Judge 
Brooks,  again  held: 

"Various  objections  to  the  orders  of  the  com- 
missioners' court  are  in  the  record,  but  under 
an  act  of  the  Thirtieth  Legislature  that  went 
into  effect  August  11,  1907,  which  provides  that 
contests  of  elections  where  the  local  option  law 
was  in  force  at  the  time  the  act  was  passed 
sboold  be  ctmteated  within  sixty  days,  none  of 
the  objections  to  the  orders  can  be  considered. 
The  record  shows  there  was  no  civil  contest  of 
the  local  option  law" — citing  Wilson  v.  State, 
107  S.  W.  818;  Hardy  v.  State,  62  Tex.  Cr. 
U.  420,  107  S.  W.  547. 

Again,  In  Bomero  t.  State,  66  Tex.  Cr.  B. 
436,  120  S.  W.  859,  this  court,  through 
Judge  Brocks,  showed  that  complaint  in  that 
case  was  made  by  appellant  In  permitting 
the  state  over  his  objections  to  read  in  evi- 
dence notice  of  the  elections  and  the  order 
of  tlie  oonunlssloners'  court  putting  local 
option  into  effect    He  held: 


"None  of  these  questions  can  be  considered, 
in  view  of  the  fact  that  the  election  under  which 
this  prosecution  is  instituted  bad  taken  place  a 
year  or  more  before  the  act  of  the  Thirtieth 
Legislature  was  passed,  which  inhibits  a  contest 
of  elections  after  the  expiration  of  60  days  from 
the  time  said  law  went  into  effect.  Therefore, 
more  than  60  days  having  elapsed  before  the  in- 
stitution of  this  prosecution,  there  was  no  error 
in  the  ruling  of  the  court  in  admitting  same,  and 
no  error  could  be  considered  by  us  if  the  same 
was  erroneous." 

Again,  In  Doyle  ▼.  State,  59  Tex.  Cr.  R. 
61,  127  S.  W.  816»  this  court,  through  Judge 
Ramsey,  said : 

"It  is  contended,  among  other  things,  that  the 
precedent  steps  necessary  to  put  local  option 
in  force  in  Johnson  county  had  not  t>een  com- 

glied  with,  and  that  for  many  reasons  urged 
1  bills  of  exception  and  insisted  on  in  brief  of 
counsel  said  election  was  invalid  and  nugatory. 
Whatever  we  might  conclude  in  respect  to  these 
several  matters,  in  the  absence  of  the  statute 
passed  by  the  Thirtieth  Legislature  requiring 
contests  to  be  made  of  local  option  elections 
theretofore  or  to  be  thereafter  held,  it  is  suffi- 
cient to  say  that,  in  the  absence  of  a  contest, 
we  must  and  shall  assume  that  the  judgment 
and  decree  putting  local  option  in  force  and  the 
proclamation  of  the  county  judge  had  the  ef- 
fect to  institute  the  I^w  in  that  tounty,  and 
that  this  presumption  and  conclusion  are  con- 
clusive on  us  and  on  appellant." 

Again,  In  Wesley  t.  State,  67  Tex,  Cr.  R. 
277,  122  S.  W.  660,  this  court,  through  Judge 
Ramsey,  said: 

"Many  of  the  questions  raised  on  the  appeal 
relate  to  the  sufficiency  of  the  orders,  judgments, 
and  decrees  of  the  commissioners'  court  of  How- 
ard county  putting  local  option  into  effect. 
Since  there  was  no  contest  as  provided  by  ttie 
act  of  the  Thirtieth  Legislature,  these  matters 
cannot  be  considered  by  us,  but  we  must  as- 
sume and  bold,  as  the  court  below  did,  thnt  the 
law  was  in  all  respects  regular  and  valid." 

Again,  this  court,  through  Judge  McCord, 
In  Oipson  T.  State,  68  Tex.  Cr.  R.  405,  126 
S.  W.  26S,  said: 

"The  other  bills  of  exceptions  relate  to  the 
orders  of  the  commissioncra  court  putting  pro- 
hibition in  effect.  These  cannot  now  l>e  consid- 
ered, as  they  diow  prohibition  has  been  in  ef- 
fect in  that  county  for  several  years,  and  no  con- 
test has  been  made  or  is  pending.'" 

See,  also,  Nobles  t.  State,  71  Tex.  Cr.  R. 
124,  126,  168  S.  W.  IISS,  and  the  other  cases 
and  authorities  cited  and  quoted  from  in 
Judge  Harper's  opinion  In  said  Cleveland 
Case. 

The  indictment,  as  shown,  distinctly  avers 
that  the  prohibition  election  was  held  In 
Bell  county  on  November  13,  1916,  In  accord- 
ance with  the  laws  of  this  state  and  under 
the  authority  of  an  order  of  the  commission- 
ers' court,  and  that  the  qualified  voters  at 
said  election  determined  that  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in 
said  county,  and  the  commissioners'  court 
thereupon  did  pass  an  order  declaring  the 
result  of  said  election  prohibiting  the  sale  of 
such  liquor  In  said  county,  and  that  there- 
after, on  January  Ist,  appellant  unlawfully 
made  the  sale  alleged,  which  was  clearly 
sutticient;  and  the  indictment  was  not  in- 
valid because  it  also  alleged  tlMit- the^coiik 
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mlssioneTB'  coart  pnbliabed  tbe  order  dedar- 
iag  the  result  This  also  disposes  of  appel- 
lant's bill  objecting  to  tbe  Introduction  by 
tbe  state  of  the  orders  showing  that  the 
county  Judge  selected  the  paper  and  publish- 
ed tbe  order,  or  had  It  published. 

[3-8]  It  is  settled  in  this,  state  by  a  great 
many  decisions  that  an  appellant  cannot 
complain  and  Is  not  entitled  to  a  reversal  be- 
cause the  state's  attorney  In  argnment  went 
out  of  the  record,  If  It  was  occasioned,  Justl- 
fled,  or  provoked  by  his  attorney.  In  this 
case  appellant  Introduced  clearly  Illegal  tes- 
timony when  he  introduced  and  had  Mr. 
Chaitin  to  teetl^  that  the  state's  princi- 
pal witness  more  than  two  years  before.  In 
efTect,  had  burglarized  his  house  and  stolen 
certain  property  therefrom,  but  that  he  was 
never  prosecuted  nor  Indicted  therefor.  The 
language  complained  of  used  by  the  district 
attorney  on  this  subject  was  clearly  provok- 
ed and  brought  ^out  tn  discussing  said 
CaiafBn's  Illegal  testimony  before  the  Jury. 
Besides,  appellant  requested  no  special  writ- 
ten charge  to  disregard  It  The  appellant 
variously  attacked  the  state's  principal  wit- 
ness, whose  testimony  made  out  the  offense. 
The  court  therefore  did  not  err  In  permitting 
the  sheriff  to  testify  that  said  princli>al  wit- 
ness acted  at  his  instance  in  assisting  him 
in  ferreting  out  violations  of  the  local  option 
law  in  Bell  county.  Nor  did  tbe  court  err  in 
permitting  said  state's  witness  to  explain 
why  he  bad  brought  three  gallons  of  whisky 
from  Oranger  to  Belton;  a  witness  being 
always  permitted  to  explain  his  action  from 
his  standpoint  when  attacked. 

The  Judgment  is  affirmed. 

DAVIDSON,  3.,  dissents  and  will  later 
write  on  the  subject  See  Clark  Cleveland 
v.  State,  decided  at  this  term  of  court 


HAWTHOENEJ  v.    STATE.     (No.   4137.) 

(Court  of  Oriminal  Appeals  of  Texas.    Oct  18, 
1916.) 

1.  Witnesses       «=>344(2)  —  Impeachment — 

PABnCUI.AB    OrrENSES. 

It  is  not  permissible  to  impeach  a  witness 
by  showing  that  he  has  committed  a  certain 
crime,  but  only  by  showing  that  be  has  been  in- 
dicted or  convicted  for  such  crime. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  1125;  Dec.  Dig.  <S=344(2).] 

2.  Witnesses    «=»350— Impeachment— Pab- 

TICULAB   OFrENSES. 

Any  witness  can  be  Impeached  by  the  ad- 
verse party  by  proving  by  the_  witness  on  cross- 
examination  that  within  a  period  not  too  remote 
be  had  been  indicted  or  convicted  of  a  felony  or 
misdemeanor  imputing  moral  turpitude. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1140-1140 ;  Dec.  Dig.  <S=350.] 

Davidson,  J.,  dissenting. 


Appeal  from  District  Court  Bell  Ooanty; 
F.  M.  Spann,  Judge. 

Pete  Hawthorne  was  convicted  of  unlaw- 
fully selling  intoxicating  liquors  in  prohiU- 
tion  territory,  and  he  appeals.    Affirmed. 

James  Boyd,  of  Belton,  for  appellant  C. 
0.  McDonald,  Asst  Atty.  Oen.,  for  the  State. 

PBENDBBOAST,  P.  J.  Appellant  was 
convicted  of  violating  the  law  prohibiting  the 
sale  of  intoxicating  liquors  in  Bell  county,  a 
prohibition  county. 

The  indictment  in  this  case  is  exactly  Uke 
the  indictment  in  No.  4167,  Will  Dupree  v. 
State,  190  S.  W.  181,  from  the  same  county, 
this  day  decided,  and  the  objections  tbe 
same.  As  held  in  that  case,  the  Indictment 
is  good.  The  same  objections  were  made  to 
the  introduction  of  tbe  orders  in  this  as  In 
the  Dupree  Case,  with  the  same  correct  re- 
sult 

[1]  In  another  bill  appellant  complains  of 
the  court's  refusal  to  permit  him  to  prove 
by  various  witnesses  that  H.  M.  Bryan,  the 
state's  main  vrttness,  had  made  to  them,  re- 
spectively, sales  of  intoxicating  liquors  In 
Bell  county  between  the  Ist  and  3d  of  Jan- 
uary, 1916.  It  is  settled  In  this  state  that 
proof  that  any  witness  who  testifies  has 
committed  any  given  crime  Is  inadmissible. 
It  is  only  i)ermls6ible  to  Impeach  him  by 
showing  that  he  has  been  indicted  or  con- 
victed for  such  crime.  Section  168,  p.  102, 
1  Branch's  Ann.  P.  C  Therefore  the  court 
committed  no  error  in  refusing  several  wit- 
nesses tendered  by  appellant  to  testify  to  the 
actual  commission  of  the  crime  of  illegally 
selling  to  them  by  said  state's  witness  in- 
toxicating liquors  in  Bell  county.  It  would 
make  no  difference  that  they  had  asked  him 
if  he  had  sold  whisky  to  the  respective  par- 
ties and  he  had  denied  it  Appellant  was 
concluded  by  his  answer, 

[2]  On  the  other  hand.  It  is  equally  well 
settled  that  any  vrltness  can  be  Impeached 
by  the  adverse  party  by  proving  by  the  wit- 
ness on  cross-examination  that  within  a  pe' 
riod  not  too  remote  he  had  been  indicted  or 
convicted  of  a  felony  or  misdemeanor  im- 
puting moral  turpitude.  Section  167,  1 
Branch's  Ann.  P.  C.  p.  101.  Therefore  the 
court  committed  no  error  in  permitting  the 
state  on  cross-examination  of  appellant  to 
prove  that  he  had  been  so  indicted  and 
tried;  he  also  having  answered  that  be  had 
been  acquitted. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  dissents.  See  Clark  Cleve- 
land V.  State,  190  S.  W.  177,  decided  at  this 
term. 
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BECKER  V.  STATE.    (No.  4117.) 


(Conrt  of  Criminal  Appeals  of  Texas.    Oct  11, 
Iflie.    On  Motion  for  Rehearing,  Dec. 
20,  191ft) 
L  GBiinnAi,   Law    «=s>6ei— EviDiiKC&-Psoo)r 
OF  Good  Rkptjtatiok. 
In  a  prosecution  for  murder,  it  is  not  error 
to  exclude  testimony  ol  witnesses  to  prove  de- 
fendant's good  reputation,  where  the  state  ad- 
mitted that  he  bore  such  reputation  prior  to  hia 
difficulty  with  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  758,  1806;  Dec.  Dig.  «=» 
661.) 

2.  WirNxeass  «=>394  —  Impkached  Witness 
— Pboof  or  Reptjtation  iob  TBtnia  and  Vb- 
aAcrrr. 

Where  accused  had  been  impeached  as  a  wit- 
ness in  his  own  behalf  by  proof  of  contradictory 
statements,  he  can  introduce  evidenca  of  his  rep- 
utation for  truth  and  veracity. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1258,  1269;    Dec.  Dig.  <S=>394.] 

3.  Witnesses  «=»394  —  Iupkached  Witness 
—Pboof  of  Rkptjtation— Wixhdbawai.  of 

IirPEACHINQ  EVIDKNOX. 

Where  defendant  had  been  Impeached  by 
proof  of  contradictory  statements  as  to  a  mate- 
rial issue,  the  mere  withdrawal  of  the  impeach- 
ing evidence  does  not  justify  excluding  evidence 
of  defendant's  reputation  for  truth  and  veracity. 
[Bd.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  12S8,  lf59;    Bee.  Dig.  <S=s>394.] 

1  HoJdCTDE  «=3l88(6)— Evidence— Self-de- 
fense— Custom  of  Dec9eabxd. 
In  a  prosecution  for  murder  where  defendant 
claimed  that  deceased  was  in  the  habit  of  going 
armed,  it  was  error  to  exclude  all  evidence  of  in- 
stances, occurring  more  than  two  months  before 
the  homicide  and  not  known  to  defendant,  in 
which  deceased  had  been  armed  since  his  first 
difficulty  with  defendant 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  J  896;  Dec.  Dig.  «=»188(6).] 

6.  HOKICIDE  «=>188(6)— BVIDEHOB— Self-De- 
lENSB— RELEVANCT. 

It  was  not  error  to  exclude  evidence  of  de- 
ceased carrying  a  pistol  prior  to  his  first  diflScal- 
ty  with  defendant  of  which  incidents  defendant 
was  not  aware. 

(£d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f  396;  Dec.  Dig.  «=s>188(6).] 

%.  Homicide  «=9l91— Evidence— AssAtrLT  on 

Defendant's  Son. 
In  a  prosecution  for  murder,  evidence  of  an 
assault    by   deceased    on    defendant's   son,   not 
known  to  deceased  before  the  homicide,  is  in- 
admissible. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  414 ;  Dec.  Dig.  iS=>191.] 

7.  Cbikinai,  Law  <S=»413(1)  —  Evidence  — 
Self-Sebvino  Declabations. 

Self-serving  declarations,  made  by  defendant 
two  hours  prior  to  his  difficulty  with  deceased, 
were  properly  excluded  from  evidence. 

[£d.  NoteL— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  928-932,  936;  Dec.  Dig.  <S=» 
413(1).] 

a  Homicide  «=»191— Evidence— Condttot  of 
Dkcbabed. 
In  a  proseeation  for  murder  where  defendant 
claimed  self-defense  and  that  the  difficulty  orig- 
inated when  he  protested  against  deceased's  at- 
tentions to  his  daughter,  evidence  that,  when  de- 


ceased was  arrested  with  a  pistol  some  time  prior 
to  the  killing,  he  was  near  the  sanitarium  In 
which  the  daughter  then  was,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  414;  Dec.  Dig.  <8»191.1 

9.  Homicide  <8:»189  —  Evidence  —  Sblt-Db- 

FENSB— ObIGIN  OF  DIFFICULTY. 

In  a  prosecution  for  murder,  it  was  error  to 
exclude  testimony  by  defendant's  wife  corrobo- 
rating his  testimony  that  his  difficulty  with  de- 
ceased began  when  be  protested  against  deceased 
paying  attention  to  his  daughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  398;   Dec.  Dig.  «»=>189.] 

10.  WiTNBssKS  <s=»37(4)— Reputation  of  De- 
ceased—Competency  OF  Witnesses. 

Witnesses  whose  opinion  that  deceased  gen- 
erally went  armed  was  based  solely  on  facts  uiey 
personally  knew  are  not  qualified  to  testify  to 
the  general  reputation  of  deceased  as  a  man  who 
went  armed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  t  84;   Dec.  Dig.  <8=s>37(4).] 

Appeal  from  (Mminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

J.  H.  G.  Becker  was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Meek  ft  Kahn,  of  Houston,  for  appellant. 
John  H.  Crooker,  Cr.  Dist  Atty.,  T.  J.  Harris, 
B.  T.  Brandk,  Elbert  Roberts,  and  Frank  Wll- 
llford,  Jr.,  all  of  Hou8t<m,  and  C.  O.  McDon- 
ald, Asst  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  five 
years'  confinement  In  tbe  state  penitentiary. 

[1]  In  tbe  first  bill  of  exceptions  appellant 
complains  of  tbe  action  of  tbe  court  In  re- 
fusing to  permit  bim  to  prove  by  Mayor  Ben 
Campbell  and  some  ten  of  the  other  leading 
citizens  of  Harris  county  that  they  bad 
known  him  for  many  years,  and  that  he  bad 
always  borne  tbe  reputation  of  being  a  peace- 
able, law-abiding  dtlzea  When  tbe  appel- 
lant made  this  proof  by  one  witness  counsel 
for  tbe  state  admitted  In  open  court  that 
appellant's  reputation  up  to  tbe  time  of  this 
unfortunate  occurrence  was  that  of  a  peace- 
able, law-abiding  citizen,,  and  tbe  court  in  bis 
charge  Instructed  tbe  jury: 

"The  defendant  has  offered  to  introduce  testi- 
mony to  prove  his  general  character  as  being  a 
peaceable  and  law-abiding  citizen,  and  the  state 
has  admitted  that  the  general  reputation  of  tbe 
defendant  as  being  a  peaceable,  law-abiding  citi- 
zen is  good,  and  you  are  therefore  instructed  that 
you  will  accept  as  true  and  as  a  proven  fact  that 
tbe  general  reputation  of  defendant  in  that  re- 
gard is  good." 

Under  sudi  circumstances,  there  was  no  er- 
ror in  tbls  ruling  of  the  court  Beard  v. 
State,  44  Tex.  Cr.  R.  402,  71  S.  W.  960;  Car- 
ver V.  State,  67  Tex.  Or.  R.  118,  148  S.  W. 
746. 

[2, 3]  We  are  Inclined  to  think  that  the  bill, 
wherein  it  Is  shown  that  the  defendant  of- 
fered to  prove  by  a  number  of  witnesses  that 
bis  reputation  for  truth  and  veracity  was 
good,  presents  error.     Appellant  bad  testl- 
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Qed  that  he  had  known  deceased  for  a  num- 
ber of  years,  and  they  had  been  friends  until 
the  first  of  the  year  preceding  the  homicide 
In  December.  Appellant  lived  at  Hockley, 
and  had  charge  of  the  telephone  at  that  place. 
The  office  .was  in  a  room  of  the  house  where 
he  resided.  Appellant's  daughter  attended 
to  the  telephone,  and  deceased  often  visited 
at  the  telephone  office ;  would  close  the  door 
and  remain  In  the  office  for  some  time.  His 
wife  and  others  called  his  attention  to  the 
matter  and  said  it  was  calculated  to  cause 
people  to  talk  about  their  daughter.  He 
went  to  deceased  about  this  conduct,  and 
this  appears  to  be  the  first  break  In  their 
friendly  relations.  Other  matters  occurred, 
when  deceased  one  day  about  the  middle  of 
February  approached  appellant  with  an  axe 
handle  In  one  band  and  a  pistol  in  the  other 
and  gave  appellant  a  very  severe  whipping, 
inflicting  such  injuries  that  he  had  to  be 
carried  to  a  Banltarium,  where  he  remained 
for  about  two  weeks,  and  was  then  carried  to 
the  Larendon  apartments,  where  he  was  con- 
fined by  the  injuries  about  a  month  longer. 
Appellant  testified  to  many  threats  communi- 
cated to  liim  at  various  times  from  that  date 
until  the  day  of  the  bomldde;  that  just 
two  days  before  the  homicide  deceased  bad 
come  from  Houston  to  Hockley,  and  .while 
there  drew  a  pistol  on  taim  and  cursed  him; 
and  that  he  ran.  He  testified  to  tacts  and 
circumstances  that.  If  believed,  would  lead 
one  to  believe  that  he  thought  he  was  in  con- 
stant danger  from  deceased  from  the  time 
that  deceased  gave  him  the  whipping  until 
the  date  of  the  shooting.  To  offset  this,  the 
state,  on  cross-examination,  asked  him  If, 
while  he  was  at  the  Infirmary,  Oharley  Al- 
mond bad  not  visited  him  and  talked  with 
him.  He  stated  that  Almond  had  visited  him. 
He  was  then  asked  if,  during  the  conversa- 
tion then  held,  Almond  had  not  told  him  (ap- 
pellant) that  he  had  talked  with  Hamilton 
(deceased)  about  this  trouble,  and  he  (Ham- 
ilton) was  desirous  of  letting  the  matter  drop 
and  did  not  want  any  further  trouble  with 
appellant.  Appellant  replied  that  no  such 
conversation  occurred,  and  no  such  state- 
ment was  made  to  him.  Appellant  was  fur- 
ther asked  if  be  did  not  say  be  did  not  want 
to  make  up  with  Hamilton,  and  he  answer- 
ed, "No."  The  state  then  offered  Almond  as 
a  witness  and  liad  him  testify  that  he  did 
tell  appellant  that  he  had  a  conversation 
with  deceased,  and  told  him  that  deceased 
did  not  want  any  further  trouble  and  desired 
to  let  the  matter  alone  and  have  it  settled 
for  all  time,  and  that  appellant  bad  said 
he  would  not  let  it  drop  and  would  see  if 
something  more  could  not  be  done  to  Ham- 
ilton. After  this  testimony  had  been  intro- 
duced by  the  state,  the  appellant  then  of- 
fered to  prove  that  his  reputation  for  truth 
and  veracity  was  good  by  Otto  Sens  and  some 
26  other  residents  of  Harris  county.  When 
this  testimony  was  offered  by  appellant,  the 


coTurt  withdrew  the  testimony  of  Almond 
from  the  Jury  and  refused  to  permit  appel- 
lant to  prove  his  reputation  for  truth  and 
veracity,  and  after  withdrawing  Almond's 
testimony  tbe  court  instructed  the  Jury  not 
to  consider  it  for  any  purpose.  It  wiU  be 
noticed  that  the  testimony  of  Almond  went 
to  a  vital  part  of  his  defense  as  made — that 
Hamilton  bad  been  constantly  pursuing  blm, 
going  armed  all  the  time,  threatening  his 
life,  which  threats  bad  been  communicated 
to  him,  and  followed  by  an  attempt  to  exe- 
cute them  Just  two  days  before  the  bomldde, 
when  he  (appellant)  fled.  Could  and  was 
tbe  harmful  and  hurtful  effect  of  this  testi- 
mony removed  by  its  withdrawal?  We  do 
not  think  so.  It  bad  been  deliberately  in- 
troduced for  tbe  purpose  of  Impeaching  ap- 
pellant and  breaking  down  his  defense.  It 
was  on  one  of  tbe  vital  Issues  in  the  case. 
It  is  a  general  role,  when  it  is  thus  sought 
to  impeach  and  break  down  tbe  testimony  of 
tbe  state  or  appellant,  proof  of  general  repu- 
tation for  truth  and  veradty  becomes  admis- 
sible. 

[4,  f  ]  In  several  bills  it  is  shown  that  ap- 
pellant desired  to  prove  that  deceased^  when 
visiting  Hockley,  from  the  date  of  the  dlflS- 
culty  in  February  until  tbe  date  of  tbe 
bomldde,  bad  a  pistol  on  bis  person.  The 
court  permitted  blm  to  prove  those  Instances 
where  the  parties  came  and  told  appellant 
about  sedng  deceased  armed,  but  refused  to 
penult  tbe  witnesses  to  testify  to  seeing  de- 
ceased armed  at  other  times  firom  February 
to  September,  limiting  such  proof  to  only  two 
months  prior  to  the  bomldde.  Why  tbe 
court  limited  such  proof  to  only  two  months 
prior  to  the  bomldde,  when  the  evidence 
both  for  the  state  and  defendant  shows  that 
the  unfriendly  relations  began  in  February, 
and  continued  until  the  date  of  the  bomldde. 
we  cannot  understand.  We  think  the  testi- 
mony, taking  into  consideration  the  threat!^ 
of  deceased  and  his  actions  on  several  occa- 
sions, rendered  the  testimony  dearly  admis- 
sible from  and  after  the  date  of  the  difficul- 
ty until  tbe  day  of  the  homicide,  and  on  an- 
other trial  this  testimony  will  be  admitted. 
It  is  true  that  deceased  was  not  armed  at 
the  time  he  was  shot,  but  appellant  testified 
that  he  Icnew  deceased  was  a  man  who  ha- 
bitually went  armed,  that  he  believed  he  was 
armed  on  the  day  of  the  bomldde,  and  was 
reaching  for  his  pistol  when  he  shot,  and 
this  testimony  about  deceased  going  constant- 
ly armed  from  the  date  of  the  first  difficulty 
until  the  final  tragedy  would  aid  the  Jury  In 
passing  on  the  reasonableness  of  appellant's 
testimony  that  he  believed  deceased  was  arm- 
ed. It  is  true  that  he  was  permitted  to  tes- 
tify to  the  occasions  when  others  told  him 
deceased  was  armed ;  but,  tbe  issue  being 
whether  or  not  deceased  was  armed  virtually 
all  the  time  from  the  date  of  the  difficulty 
in  February  until  the  date  of  the  killing,  the 
testimony  should  have  been  admitted.    How- 
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ever,  there  was  no  error  in  excluding  the  tes- 
tlDHmy  of  Isolated  Instances  of  deceased  hav- 
ing a  pistol  on  his  person,  which  were  un- 
known to  appellant,  prior  to  the  difiBcuIty 
In  February,  and  the  beginning  of  the  strain- 
ed relations  between  them. 

[I]  Nor  was  there  any  error  in  excluding 
the  testimony  as  to  the  assault  or  attempted 
assault  on  Oscar  Becker,  appellant's  son,  by 
deceased.  It  would  shed  no  Ught  on  the 
transaction  for  which  appellant  was  on  trial, 
as  appellant  is  not  shown  to  have  been  nutde 
aware  of  It  prior  to  the  fatal  meeting. 

17]  What  appellant  said  to  W.  W.  Baines 
some  two  hours  prior  to  the  difficulty  was 
properly  excluded.  His  statements  would  be 
hut  self-serving  declarations. 

[1]  We  think  the  court  should  have  permit- 
ted tlie  appellant  to  prove  that,  at  the  time 
deceased  was  arrested  with  a  pistol  on  him, 
he  was  near  the  Baptist  Sanitarium.  Appel- 
lant does  testify  that  he  had  left  the  san- 
itarium and  gone  to  the  flats  some  two  weeks 
prior  to  this  incident;  but  the  record  also 
makes  it  plain  that  appellant's  daughter, 
about  whom  the  trouble  arose,  was  then 
staying  at  the  Baptist  Sanitarium.  It  is  true 
appellant  testified  he  believed  his  girl  was 
pure  as  the  driven  snow,  but  deceased's  vis- 
its to  the  place  where  this  girl  was  at  work 
had  caused  comment,  and  the  fact  he  was 
keeping  It  up  after  she  left  home  should 
have  been  permitted  to  be  proven;  for  a 
father  would  resent  more  Intensely  a  man 
coaductlng  himself  in  a  way  to  render  his 
daughter  subject  to  reproach  and  the  tongue 
of  scandal  if  she  was  a  pure  girl  than  if  she 
had  iwrliaps  not  been  so  pure  in  thought  and 
deed. 

[f]  We  also  think  the  testimony  of  Mrs. 
Gns  Becker,  the  .wife  of  appellant,  should 
ba?e  been  admitted.  It  Is  plain  the  un- 
friendly relations  between  appellant  and  de- 
ceased arose  over  deceased's  conduct  in  go- 
ing aI>out  his  daughter  so  often.  Had  she 
been  permitted,  she  would  have  testified: 

"That  Gussie  Becker  was  the  unmarried  daugh- 
ter of  witness  and  defendant;  that  prior  to  the 
assault  made  by  deceased  on  the  defendant  on 
the  17th  day  of  February,  1915,  said  daughter, 
Gussie  Becker,  lived  at  the  home  of  witness  and 
defendant;  that  the  telephone  company  had  its 
public  station  at  their  home,  and  their  said 
daughter,  Gussie,  was  the  operator,  and  that 
prior  to  said  assault,  and  for  several  months 
prior  thereto,  deceased  would  go  to  the  room 
where  said  telephone  was  located,  and  on  several 
occasions  shut  the  door  and  remain  in  the  room 
with  defendant's  said  daughter,  Gussie  Becker, 
sometimes  as  long  as  three  hours,  and  was  a  fre- 
quent visitor  to  said  room,  to  such  an  extent  that 
it  aroused  the  suspicion  of  witness,  the  mother  of 
said  daughter;  that  in  the  room  at  the  time 
were  two  beds,  and  witness  and  defendant  finally 
removed  the  beds  from  the  room  that  deceased 
visited;  that  the  visits  to  their  daughter  Gussie 
were  so  frequent  that  she  called  her  husband's 
^defendant's)  attention  to  said  fact  and  told  him 
that  the  neighbors  would  likely  talk  about  it, 
their  daughter  being  single,  and  deceased  being  a 
married  man,  and  asked  her  husband  (defendant) 
to  go  and  speak  to  Hamilton  (deceased)  and  ask 


liim  to  desist  from  making  such  frequent  and 
long  visits,  as  their  actions  were  causing  com- 
ment and  would  likely  produce  a  scandal  in  the 
little  village;  and  further  that  her  husband  did 
speak  to  deceased  in  reference  thereto,  and  the 
daughter  became  angry  and  left  their  home  and 
has  remained  away  ever  since." 

It  is  true,  the  court  prevented  her  to  so 
testify,  but  all  persona  who  knew  these  facts 
should  have  been  permitted  to  testify,  for 
these  circumstances  were  what  brought  about 
the  unfriendly  relations  which  culminated  in 
the  death  of  one  of  the  parties. 

[10]  We  do  not  think  that  Elbert  Roberts 
and  J.  B.  Batte  in  their  voir  dire  examina- 
tion showed  themselves  qualified  to  testify 
to  the  general  reputation  of  deceased  as  a 
man  who  went  armed.  It  is  made  evident 
that  it  was  but  the  oplniou  they  held  of  the 
man  from  facts  they  personally  knew,  and 
from  that  fact  alone. 

There  are  several  complaints  of  the  charge 
of  the  court  in  the  record,  and,  while  there 
is  no  error  in  the  charge  for  which  we  would 
feel  authorized  to  reverse  the  case,  yet  on 
another  trial  the  court  will  apply  the  doc- 
trine of  reasonable  doubt  to  the  charges  on 
threats  and  self-defense,  if  excepted  to,  and 
requests  for  special  charges  to  be  given  are 
made,  as  was  done  on  this  trlaL 

The  judgment  is  reversed,  and  the  cause 
remanded. 

PRENDBRGAST,  P.  J.  I  think  the  court's 
action  in  excluding  all  evidence  of  appellant's 
general  reputation  for  truth  and  veracity,  un- 
der the  circumstances,  wotild  not  present  re- 
versible error.  Miller  v.  State,  186  S.  W.  29. 
and  cases  cited. 

DAVIDSON,  J.  I  concur  in  reversal,  but 
am  of  opinion  that  the  excluded  evidence  of 
W.  W.  Baines  should  have  gone  to  the  jury 
and  ought  not  to  be  regarded  as  self-serving 
statements. 

On  Motion  for  Rehearing. 

PER  CURIAM.    Rehearing  denied. 

PBENDEROAST,  P.  J.  (dissenting).  -  Upon 
thorough  consideration  of  this  case  upon  the 
state's  motion  for  rehearing,  I  have  reached 
the  conclusion  that  the  rehearing  should  be 
granted  and  the  case  affirmed,  instead  of  be- 
ing reversed.  The  state's  motion  for  rehear- 
ing, and  the  brief  and  argument  thereon  by 
the  district  attorney  of  Harris  county  and 
his  assistants  and  the  Assistant  Attorney 
General,  so  well  accords  with  my  own  views 
that  I  adopt  it  as  my  opinion.    It  is: 

"1.  Hits  court  erred  in  holding  that  appel- 
lant's tenth  bill,  relating  to  the  refusal  of  the 
trial  court  to  permit  him  to  prove  lUs  good  repu- 
tation for  truth,  presented  etror,  because  the 
same  under  all  the  circumstances  did  not  present 
reversible  error.  Appellant  was  only  contradict- 
ed, and  not  impeached.  And  the  testimony  of 
Almou  which  contradicted  appellant's  own  tes- 
timony was  not  only  withdrawn  from  the  jury, 
but  the  jury  were  charged  verbally  at  the  very 
time  to  accept  the  denial  of  appellant  that  he 
bad  such  conversation  as  true;  and  this  iustruc- 
tion  to  the  jury  to  accept  the  denial,  as  .tcM^ 
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was  also  given  In  writing  to  the  jury  in  the  gen- 
eral charge.  These  instructioaB  to  the  Jpry  are 
not  mentioned  in  the  opinion,  and  we  think  were 
overlooked  in  considering  said  bill;  or  else  the 
effect  of  sach  instructions  was  not  considered 
in  determining  whether  the  bill  presented  error. 
There  was  not  a  mere  withdrawal  of  the  testi- 
mony of  Almon,  as  the  opinion  would  seem  to 
indicate;  but  the  withdrawal  of  the  testimony 
was  accompanied  by  the  instructions  to  the  jury 
just  mentioned  and  thus  accomplished  all,  and 
more,  and  left  appellant  in  a  better  light  than 
mere  testimony  as  to  his  reputation  could  have 
done.  Suppose  Almon's  testimony  did  impeach 
appellant,  tne  only  question  for  the  jury  would 
be  wuether  Almon  or  appellant  was  telling  the 
truth,  and  the  only  object,  where  a  witness  is 
impeached,  in  offering  testimony  of  his  reputa- 
tion for  truth,  is  to  convince  the  jury  that  the 
impeached  and  not  the  impeaching  witness  was 
giving  the  truth.  The  supporting  witnesses  who 
testify  to  the  good  reputation  for  truth  of  the 
impeached  witness  do  not  purport  to  know  the 
truth  of  the  statement  in  dispute,  and  the  jury 
might  or  might  not  infer  that  proof  of  good  repu- 
tation showed  that  the  impeached  witness  was 
correct,  while  In  this  case  the  contradictory 
statement  of  Almon  is  not  only  withdrawn, 
but  the  jury  are  directly  and  in  terms  told  to 
accept  as  true  the  version  of  appellant  The 
object  of  appellant  was  accomplished.  It  should 
be  presumed  that  the  jury  followed  and  obeyed 
the  instructions  of  the  court  when  nothing  to 
the  contrary  is  shown.  The  bill  also  shows  that 
one  witness,  Jules  Hirsch,  bad  previously  tes- 
tified without  objection  that  the  general  repu- 
tation of  appellant  for  truth  was  good,  and  that 
this  testimony  was  never  withdrawn.  The  state 
also  urges  that  the  testimony  of  Almon  was 
not  proving  conflicting  statements  of  appellant 
about  a  material  fact,  but  was  a  mere  conflict 
in  the  testimony.  It  is  nowhere  shown  in  the 
bill  that  appellant  had  given  any  version  of  a 
conversation  with  Almon  which  was  favorable 
to  himself.  See  Pettis  v.  State,  68  Tei.  Or. 
R.  221,  160  S.  W.  792,  where  appellant,  as  here, 
denied  making  the  statement,  and  Zysman  v. 
State,  42  Tex.  Or.  R.  433,  60  S.  W.  660, 
where  the  witness  sought  to  be  supported  admit- 
ted making  the  statement;  and  see  Jacobs  v. 
State,  42  Tex.  Cr.  R.  358.  69  S.  W.  1111.  The 
fact  that  the  testimony  of  Almon  and  appellant 
was  in  direct  conflict  would  not  authorize  tes- 
timony of  the  good  reputation  of  appellant  for 
truth.  Zysman  v.  State,  42  Tex.  Cr.  R.  433, 
60  S.  W.  669.  The  trial  court  left  the  jury  in 
no  doubt  as  to  the  purported  conversation  with 
Almon  and  settled  that  issue  squarely  in  favor 
of  appellant  by  the  oral  and  written  direct  in- 
structions to  the  jury,  and  this,  together  with 
the  withdrawal  of  Almon's  testimony,  prevented 
any  error  in  the  proceedings,  and  reinstated 
appellant  and  supported  him  more  strongly  on 
that  matter  than  any  number  of  mere  reputation 
witnesses  could  have  done.  We  also  urge  that 
the  bill  fails  to  show  that  the  testimony  of  Al- 
mon tended  to  impeach  appellant  by  proving 
his  statements  made  out  of  court  which  were 
contradictory  of  his  material  testimony  given  on 
the  trial.  The  time  of  this  purported  conversa- 
tion with  Almon  was  about  five  months  prior 
to  the  homicide,  and  was  unimportant  and^was 
a  mere  contradiction  upon  an  immaterial  matter 
and  upon  which  the  jury  were  in  effect  instruct- 
ed that  appellant's  version  thereof  was  true 
and  that  Almon's  was  untrue,  and  this  instruc- 
tion was  given  by  the  court  as  a  matter  of  law. 

'  2.  Because  the  court  erred  in  holding  that 
proof  of  isolated  instances  of  deceased  having 
a  pistol  was  admissible,  although  appellant  did 
n<A  know  and  was  not  informed  thereof,  and  in 
holding  that  such  testimony  would  aid  the  jui\ 
in  paning  on  the  reasonableness  of  appellant's 
testimony  that  he  believed  deceased  was  armed 
at  the  time  of  the  homicide.  In  passing  on  the 
several  bills  in  wliich  this  matter  was  sought  to 


be  raised,  the  opinion  readi:  'Why  the  court 
limited  such  proof  to  only  two  months  prior  to 
the  homicide,  when  the  evidence  both  for  the 
state  and  defendant  shows  that  the  unfriendly 
relations  began  in  February  and  continued  antU 
the  date  of  the  homicide,  we  cannot  nnderatand.' 
In  his  ruling  the  trial  court  was  more  liberal 
to  appellant  than  required  by  law,  as  will  be 
seen  it  the  real  ruling  of  the  court  is  ascertained 
from  the  bills  and  the  qualifications  thereof  ac- 
cepted by  appellant     What  were  the  facts? 

"The  bills  are  numbered  2,  4,  and  5%,  and 
show  that  the  court  permitted  appellant  to 
prove  by  himself  and  by  other  witnesses  isolai}- 
ed  and  disconnected  instances  of  deceased  hav- 
ing or  carrying  a  pistol  at  anv  time  where  it  was 
shown  that  knowledge  thereof  was  brought  home 
to  appellant  by  his  own  or  i>ther  testimony, 
•nd,  in  addition  to  this,  the  court  extended  the 
rule  and  permitted  appellant  to  prove  any  dis- 
connected or  isolated  instances  of  deceased  being 
seen  with  a  pistol  at  any  time  within  two 
months  prior  to  the  homicide,  whether  appellant 
knew  of  such  instance  or  not  The  only  tes- 
timony excluded  by  the  court  was  in  refus- 
ing to  permit  appellant  to  prove  disconnected 
and  isolated  instances  of  deceased  having  been 
seen  with  a  pistol  at  times  more  than  two 
months  prior  to  the  homicide  where  knowledge  of 
the  fact  that  deceased  at  such  time  having  a  pis- 
tol was  not  brought  home  to  appellant  1^  liis 
own  or  other  testimony.  In  Andrus  v.  State, 
73  Tex.  Cr.  R.  333,  165  S.  W.  189,  it  was  held 
that  proof  of  isolated  instances  of  deceased 
having  a  pistol  is  not  admissible  when  it  is  not 
shown  that  such  instances  were  known  to  the 
accused  prior  to  the  homicide.  Similar  to 
this  is  the  ruling  in  Hysaw  v.  State,  69  Tex. 
Cr.  R.  566,  155  S.  W.  942.  The  'reasonableness 
of  appellant's  testimony  that  he  believed  deceased 
was  armed  at  the  time  of  the  homicide'  could  not 
be  aided  by  proof  of  facts  which  were  unknown 
to  appellant  when  he  shot  deceased.  What 
operated  or  could  have  operated  on  the  mind  of 
appellant  when  he  killed  deceased?  Facts  then 
unknown  to  him?  Appellant  made  no  daim  that 
he  knew  of  any  Instance  excluded.  What  he 
did  not  know  in  no  wa^  could  have  influenced 
him.  His  claimed  bebef  that  deceased  was 
armed  at  the  time  of  the  homicide  could  not  have 
been  possibly  influenced  by  things  he  had  never 
beard  of.  The  bills  themselves  show  that  the 
testimony  excluded  was  of  wholly  disconnected 
and  isolated  instances,  few  in  number,  and  were 
in  no  way  known  to  appellant  when  he  slew  the 
deceased,  and  we  most  respectfully  urge  that  the 
court  was  in  error  in  the  original  opinion,  and 
that  the  trial  court  was  not  only  correct,  but 
was  exceedingly  liberal  to  appellant,  and  was 
following  the  former  holdings  of  this  court 

"3.  Because  the  court  erred  In  holding  that 
the  trial  court  should  have  i>ermitted  the  ap- 
pellant to  prove  that,  at  the  time  deceased  was 
arrested  with  a  pistol  on  him,  he  was  near  the 
Baptist  Sanitarium,  as  complained  of  in  the 
seventh  bill  of  exceptionB.  This  incident  oc- 
curred on  March  16tb,  prior  to  the  homicide  in 
September,  and  more  than  two  weeks  after  ap- 
pellant left  the  sanitarium,  and  the  state  urges 
that  in  no  event,  in  the  light  of  the  entire  record, 
is  the  matter  of  such  importance  as  to  require 
a  reversal,  and  the  state  further  urges  that  the 
testimony  excluded  was  in  iio  way  admissible 
for  the  purpose  stated  in  the  bill  or  for  any 
other  purpose,  since  appellant  received  the  low- 
est term  for  murder,  and  the  offer  of  this  testi- 
mony was  not  coupled  with  any  offer  or  claim 
that  the  homicide  was  on  the  first  meeting  after 
such  incident,  or  that  deceased  there  met  or 
insulted  the  daogbter  of  appellant,  and  the  fact 
that  it  might,  as  stated  in  the  original  opinion 
in  this  case,  have  aroused  resentment,  would 
in  no  way  have  benefited  appellant,  but  would 
have  been  proof  of  malice,  and  no  claim  of  man- 
slaughter was  made  on  account  of  such  occur- 

rence,  nor  does  the  testimony  raise  the  issue  of 
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nanaUnghter  on  the  theory  of  an  inault  to  a 
female  relation  of  appellant.  Mach  stronger 
testimony  was  held  correctly  excluded  in  the 
caws  of  Howard  t.  State,  23  Tex.  App.  276, 
saw.  231:  CockereU  ▼.  State,  32  Tex.  Or. 
R.  682,26  S.  W.^;  Wright  ▼.  State,  36  Tex. 
Cr.  B.  431.  87  S.  W.  732;  McVey  ▼.  State,  81 
8.  W.  740. 

"4.  BecaoM  tiie  ooart  erred  in  h<dding  that  the 
tatimonjr  set  out  in  the  dghth  bill  of  exeeptionfl 
was  admiasible.  Thia  bill  complains  of  the  refus- 
al of  the  trial  court  to  permit  appellant  to 
prove  by  his  wife  that  several  months  prior 
to  the  homicide  the  deceaaed  would  go  to  a  room 
in  which  the  daughter  of  appellant  worked  aa  a 
telephone  operator,  and  on  several  occasions 
would  shot  the  door  and  remain  in  the  room 
where  the  young  lad^  was,  and  that  she  called 
her  husband's  attention  thereto  and  asked  him 
to  see  deceased  with  reference  thereto,  and  that 
her  huahand  did  so,  and  that  their  daughter 
became  angry  and  left  their  home  and  has  re- 
mained away  ever  since.  This  bill  is  qualified, 
and  die  qualification  was  accepted  by  appellant, 
with  the  explanation  that  the  offer  of  said  testi- 
moay  was  not  coujded  with  any  offer  to  prove 
that  the  homicide  grew  out  of  any  insult  to  or 
relation  of  deceased  with  the  daughter  of  ap- 
pellant, and  that  appellant  himself  testified  fully 
with  reference  to  the  same  matters  and  testified 
all  he  desired  to  about  his  daughter  and  to  his 
knowledge  and  information  pertaining  thereto, 
and  farther  testified  that  the  fact  that  deceased 
stayed  in  the  telephone  booth  had  nothing  to  do 
with  the  homicide,  and  that  he  thought  and  knew 
that  his  daughter  was  a  pure  girl.  Appellant 
received  the  lowest  term  for  murder,  and  the 
matters  excluded  occurred  months  before  the 
homicide,  and  the  proof  showed  that  in  fact  ap- 
pellant bad  met  deceased  many  times  since. 

"The  word  'meet'  signifies  that  the  parties 
were  brought  together  Into  such  proximity  as 
woDld  enable  the  defendant  to  act  in  the  prem- 
ises, whether  he  was  armed  or  unarmed.  Pitta 
V.  ^tate,  29  Tex.  App.  877,  16  S.  W.  189:  Gil- 
lespie T.  State,  63  Tex.  Cr.  R.  168,  109  S.  W. 

"Adequate  cause  m»  be  proof  of  malice. 
Hicks  ▼.  State,  171  S.  W.  767.  Pickens  v. 
State,  31  Tex.  Or.  R.  554,  21  S.  W.  362. 

"It  has  been  frequently  held  that  it  ia  not 
error  to  exclude  testimoDy  at  iasnltiog  words  or 
conduct  of  deceased  toward  a  female  relation  of 
the  slayer,  if  the  offer  of  this  testimony  is  not 
coopled  with  any  offer  on  the  part  of  the  defend- 
ant or  bis  counsel  to  show  that  prior  to  the 
homicide  the  same  was  oommonicated  to  him, 
and  thereafter  he  killed  the  deceased  on  his  first 
meeting  with  him.  Howard  v.  State,  23  Tpx. 
App727e.  6  S.  W.  231:  Coekerell  v.  State,  82 
Tex.  Cr.  K.  692,  26  S.  W.  421:  Wright  v.  State, 
36  Tex.  Cr.  K.  481,  87  S.  W.  732 ;  McVey  v. 
State,  81  8.  W.  740." 


tJUABANTX  UFB  INSi  CO.  OF  HOUSTON 
V.  CIXT  OF  AUSTIN.     (No.  2687.)    . 

(Supreme  Court  of  Texas.    Dec  13,  1916w) 

1.  TAXiTioK  *=>276  — PBOMwrr  Sobjeot— 
Situs  or  PBonsir. 
Prior  to  enactment  of  Acts  Slst  Leg.  c. 
108,  making  personal  property  of  a  home  in- 
surance company  taxable  at  the  company's 
home  office,  etc.,  where  pursuant  to  Acts  30th 
Leg.  c  170,  authorising  msnrance  companies  to 
deposit  with  the  State  Treasurer  securities  rep- 
resenting investmenta  of  capital  stock,  with  the 
privilege  of  withdrawal  or  substitution,  and 
giving  deporting  companies  the  right  to  ad- 
vertise sncb  fact  and  print  it  npcm  their  poUdes 
of  insurance,  an  insurance  company  domiciled 
at  Honarton  deposited  such  securities  consisting 


of  two  notes  with  the  State  Treasurer  at  Aus- 
tin and  advertised  such  fact,  the  notes  were 
taxable  at  Austin  under  Rev.  St  art.  7605, 
making  promissory  notes  taxable  as  personal 
property,  and  arbde  7610,  providing  that  all 
property  real  and  personal  shall  be  assessed 
in  the  county  where  situated  except  as  other- 
wise required,  and  Const  art  8,  i  11,  declaring 
that  all  property  shall  be  assessed  in  the  coun- 
ty where  situated;  the  depocdt  with  the  State 
Treasurer  being  a  voluntary  one,  amounting* 
to  a  surrender  of  the  possession  of  the  notes, 
thereby  giving  the  notes,  for  the  purpose  of 
taxation,  a  situs  different  from  the  domicile  of 
their  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  453,  466-468;  Dec.  Dig.  <S=> 
276.] 

2.  Taxation  <S=»276— Situs  or  Pbopebtt. 

Where  a  particular  business  purpose  can 
b*  accomplished  only  by  locating  property  at 
a  certain  place  and  the  property  is  so  located 
and  devoted  to  the  purpose  for  more  than  a 
temporary  period,  it  clearly  acquires  a  situs  at 
that  place. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dis.  {{  463,  466-468;  Dec.  Dig.  «=> 
273.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Jadiciol  District 

Action  between  the  Guaranty  LijCe  Insur- 
ance Ck>mpany  of  Houston  and  the  City  of 
Austin.  Judgment  for  the  City  was  afilrmed 
by  the  Court  of  CivU  Appeals  (165  S.  W.  63), 
and  the  Insurance  Company  brings  error. 
AfQrmed. 

Lone,  Welters  &  Storey  and  Wm.  A.  Vin- 
son, all  of  Houston,  for  plalnOfl  In  error. 
Llghtfoot,  Brady  &  Robertson,  J.  W.  Max- 
well, and  J.  Bonldln  Rector,  all  of  Austin,  for 
defendant  In  error. 

PHILLIPS,  O.  J.  The  question  in  the  case 
Is  that  of  the  right  of  the  City  of  Austin  to 
tax  for  the  years  1008  and  1909  certain 
securities  owned  by  the  plaintiff  in  error  and 
during  thoee  years  on  deposit  with  the  State 
Treasurer  in  that  dty. 

[1]  The  domicile  of  the  plaintiff  In  error 
at  the  time  was,  and  is  now,  in  the  dty  of 
Houston.  Its  capital  stock  was  $100,000.00, 
lawfully  Invested  In  the  securities  mention- 
ed, consisting  of  two  notes,  secured  by  liena 
upon  real  estate,  and  of  a  reasonable  value 
la  excess  of  $100,000.00.  The  notes  were 
originally  deposited  with  the  State  Treasurer 
on  August  10,  1907,  under  the  provisions  of 
the  Act  of  the  l^irtieth  Legislature,  chapter 
170,  page  316,  Acts  of  1907.  That  act  pro- 
vided in  sections  8,  9,  and  10  that  an  insur- 
ance company  such  as  the  plaintiff  In  error 
might  at  its  option  deposit  with  the  State 
Treasurer  securities  representing  Investments 
of  its  capital  stock,  with  the  privilege  of 
withdrawing  them,  or  substituting  other  so- 
cnrities  therefor;  that  upon  such  deposit 
being  made,  the  State  Treasurer  should  issue 
his  receipt  for  the  securities;  and  the  com- 
pany making  the  deposit  and  holding  such 
receipt  should  have  the  right  to  advertise 
such  fact  and  print  it  upon  its  policies  of 
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Insurance;  and  that  the  proper  officers  and 
agenta  of  the  company  making  the  deposit 
should  be  permitted  at  all  reasonable  times 
to  examine  Its  securities,  detach  conpons 
therefrom  and  collect  the  Interest  thereon 
under  such  reasonable  rules  as  might  be 
prescribed  by  the  Treasurer  and  the  Commls- 
,  sioner  of  Insurance. 

After  making  the  deposit  of  its  securities 
and  obtaining  the  Treasurer's  receipt,  the 
plaintiff  in  error  advertised  that  tact  In 
Its  business  and  printed  it  upon  its  polldes. 

One  of  the  notes  remained  on  deposit  with 
the  State  Treasurer  until  April  29,  1913, 
when  other  securities  were  substituted  for  it. 
The  other  note  was  renewed  during  the  year 
1908.  The  renewal  note  remained  on  depos- 
it until  March  28,  1911,  when  two  other  notes 
were  substituted  for  it.  The  substituted  se- 
curities had  remained  continuously  in  the 
custody  of  the  Treasurer  to  the  time  of  the 
trial.  At  various  times  during  each  of  the 
years  1908  and  1909,  the  plaintiff  in  error 
through  its  officers  made  credits  of  interest 
payments  upon  the  notes,  and  upon  one  oc- 
casion withdrew  one  of  the  notes  for  the  pur- 
pose of  having  it  renewed. 

The  plaintiff  in  error  rendered  the  securi- 
ties in  question  for  taxation  In  the  years 
1008  and  1909  to  the  city  of  Houston,  and 
paid  to  that  city  the  city  taxes  assessed 
ogalnst  them  for  those  years. 

The  taxes  in  controversy  were  for  a  period 
antedating  the  Act  of  1909  (chapter  108,  page 
205,  Acts  of  1900),  providing  that  for  the 
purpose  of  state,  county  and  municipal  taxa- 
tion, the  situs  of  all  personal  property  be- 
lon^ng  to  a  home  life  insurance  company 
shall  be  at  its  home  office. 

Under  the  propositions  advanced  in  the  pe- 
tition for  a  writ  of  error  it  is.  necessary  to 
consider  only  the  contention  that  the  notes 
in  question,  because  of  their  property  na- 
ture, were  taxable  only  at  the  plaintiff  In 
error's  domicile.  The  basis  of  the  contention 
Is  that  promissory  notes,  when  owned  by  a 
resident  of  the  State,  are  incapable  of  ac- 
quiring for  the  purposes  of  taxation  a  situs 
distinct  from  the  residence  of  their  owner. 

According  to  the  ancient  rule,  all  personal 
property  followed  the  owner  and  was  sub- 
ject only  to  the  laws  of  the  jurisdiction  of 
his  domicile.  This  was  a  fiction  of  the  law; 
and  there  can  be  no  doubt  of  the  iwwer  of  a 
State  to  modify  it  by  statute. 

In  this  State  promissory  notes  are  by 
statute  expressly  made  taxable  as  personal 
property.  Art.  7505,  Revised  Statutes.  In 
Hall  V.  MUler,  102  Tex.  289,  U6  S.  W.  1168. 
in  referring  to  this  statute  and  holding  that 
promissory  notes  situated  in  Texas  were 
taxable  in  Texas,  though  owned  by  a  non- 
resident, it  was  said: 

"A  State  has  no  authority  to  levy  taxes  upon 
personal  property  temporarily  within  its  bor- 
ders when  the  owner  resides  elsewhere.  But 
it  is  equally  true  that  tangible  personal  prop- 
erty which  has  acquired  a  Htus  within  the 
State  is  subject  to  taxation,  although  the  own- 


er be  a  nonresident  thereof.  Hardesty  v. 
Fleming,  67  Tex.  401;  Kidman  v.  Martinez, 
184  U.  S.  578  [22  Sup.  Ot.  515,  46  L.  Ed.  6071: 
Bristol  V.  Washington  County.  177  tJ.  S.  133 
[20  Sup.  Ct.  586,  44  L.  Ed.  701].  Promissory 
notes  and  bonds  are  now  recognized  as  property 
and  are  included  in  the  terms  of  the  statutes 
of  1905  which  we  have  quoted  above.  New  Or- 
leans V.  Stempel,  175  tJ.  S.  322  [20  Sup.  Ct. 
110.  44  L.  Ed.  174];  Catlin  v.  Hull,  21  Vt.  152. 
In  the  first  case  dted  the  court  said:  'It  is 
well  settled  that  bank  bills  and  municipal  bonds 
are  in  such  concrete  tangible  form  that  they 
are  subject  to  taxation  where  found,  irrespec- 
tive of  the  domicile  of  the  owner;  are  sub- 
ject to  levy  and  sale  on  execution,  and  to  seiz- 
ure and  delivery  under  replevin;  and  yet  they 
are  but  promises  to  pay — evidences  of  existing 
indebtedness.  Notes  and  mortgages  are  of  the 
same  nature;  and  while  they  may  not  have 
become  so  generally  recognized  as  tangible 
personal  property,  yet  they  have  such  a  con- 
crete form  that  we  see  no  reason  why  a  stat- 
ute may  not  declare  that  if  found  within  its 
limits  they  shall  be  subject  to  taxation.' " 

It  was  urged  in  that  case,  as  It  Is  here,  that 
the  rule  with  respect  to  personal  property 
following  the  owner,  above  referred  to,  gov- 
erned the  question,  'nils  contention  was 
overruled.  In  order  to  reach  the  decision 
rendered,  It  was  necessary  to  first  determine 
that  the  notes  Involved  were  capable  of  ac- 
quiring a  sitUB  In  Texas;  otherwise  they 
were  not  taxable  in  Texas.  The  holding  that 
they  were  taxable  here  necessarily  affirmed 
that  they  were  capable  of  acquiring  a  situt 
here.  As  the  domicile  of  the  owner  was  else- 
where. Hall  V.  Miller  must  be  regarded  as 
definitely  establishing  the  rule  in  this  State 
that  under  our  laws  promissory  notes  may 
for  the  purposes  of  taxation  acquire  a  Htus 
different  from  the  domicile  of  their  owner. 

l^at  the  owner  of  the  notes  in  Hall  v. 
Miller  was  a  non-resident,  does  not  affect  the 
question;  or,  as  is  urged  by  the  plaintiff 
in  error,  distinguish  that  case  from  the  pres- 
ent one.  The  non-residence  of  the  owner  was 
not  the  ground  of  the  decision.  Necessarily 
the  question  as  to  whether  the  notes  could 
acquire  a  titua  here  was  determinable  alone 
by  their  property  nature  under  onr  laws, 
d^e  character  of  their  owner  did  not  give 
them  their  character  as  property  or  alter 
their  pr<^)erty  nature.  The  case  simply 
holds  that  since  promissory  notes  are  for 
taxation  purposes  recognized  and  treated  as 
personal  property  by  article  7505,  as  it  was 
within  the  power  of  the  Legislature  to  &mt- 
acterize  them,  and  have  a  concrete  tangible  j 
form,  they  are  capable  of  s^aration  from 
their  owner  and  acquiring  for  taxation  pur- 
poses a  Htut  distinct  from  his  domicile. 
This  decision  was  reached,  not  because  the 
owner  was  a  non-resident  of  the  State,  but 
notwithstanding  such  was  the  fact  | 

If  because  of  their  concrete  form  and  diar-  j 
acter  as  personal  property  under  our  taxa- 
tion laws  promissory  notes  may  in  the  case 
of  a  non-resident  owner  acquire  a  liliu  for 
the  purposes  of  taxation  apart  from  their 
owner's  domicile,  the  same  rule  must  obtain 
with  resi)ect  to  a  resident  owner.  They 
could  not  be  held  as  less  capable  of  acqulr- 
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In^  aoch  a  tUtu  merely  because  owned  by 
a  resident  of  the  State,  In  the  absence  of  a 
poeitlTe  statnte  fixing  the  domicile  of  the 
owner  as  the  place  for  their  taxation.  We 
hare  no  snch  statnte. 

nie  Oonstitntlon  and  statntes  of  the  State, 
of  themselves,  pnt  this  qnestlon  at  rest.  The 
Gonstltntion,  section  U,  article  8,  declares 
tMt: 

"AH  property,  whether  owned  by  persona  or 
corporations,  snail  be  assessed  for  taxaticn, 
and  the  taxes  paid  in  the  county  where  situate 
ed." 

Article  7610  reads: 

"All  property  real  and  personal,  except  snch 
la  is  required  to  be  listed  and  assessed  other- 
wise, shall  be  listed  and  assesaed  in  the  county 
where  it  is  situated;  and  all  personal  property, 
sabject  to  taxation  and  temporarily  removed 
from  the  state  or  coun^,  shall  be  listed  and 
assessed  in  the  conn^  of  the  residence  of  the 
owner  thereof,  or  in  the  county  where  the  prin- 
dpal  office  of  snch  owner  is  situated." 

This  article  clearly  contemplates  that  any 
prqiwrty  classified  as  personal  property  by 
article  7505  and  having  a  concrete  form  may 
acquire  a  gitua  distinct  from  the  place  of 
the  owner's  residence.  It  provides  that  per- 
sonal property  "temporarily  removed  from 
tile  state  or  county"  shall  be  taxed  in  the 
county  of  the  owner's  residence.  This  is  a 
provision  with  respect  only  to  personal  prop- 
erty "temporarily  removed  from  the  county 
or  state."  It  has  no  application  to  personal 
property  whose  removal  is  not  temporary, 
bat  which  has  acquired  a  situs  in  a  differ- 
ent county.  If  the  removal  from  the  county 
of  the  owner's  residence  be  only  temporary, 
it  could  not  under  the  article  acquire  a  situs 
elsewhere;  it  is  to  he  regarded  as  still  "sit- 
uated" in  the  county  of  the  owner's  residence 
and  Is  therefore  taxable  there.  The  arti- 
cle makes  it  plain,  however,  that  If  the  re- 
moval be  not  of  a  temporary  character  and 
the  property  has  acquired  a  situs  in  a  dif- 
ferent county,  it  is  taxable  in  such  county, 
unless  within  the  exception  of  the  article 
and  therefore  expressly  made  taxable  else- 
where. 

[21  The  real  question  in  the  case,  there- 
^re,  is  whether  the  notes  had  acquired  a 
situs  in  the  City  of  Austin  so  as  to  subject; 
them  to  taxation  there  for  the  years  named. 
Their  deposit  with  the  State  Treasurer  was 
hi  August,  1907.  It  was  voluntary  upon  the 
part  of  the  plaintlCC  in  error.  It  amounted 
to  a  surrender  of  the  possession  of  the  notes. 
It  was  made  for  a  business  purpose  and  for 
an  evident  business  advantage^  which  could 
be  accomplished  only  by  placing  the  notes  in 
the  custody  of  the  Treasurer,  namely,  the 
privilege  of  advertising  that  securities  rep- 
resenting the  plaintiff  in  error's  capital  stock 
were  in  the  hands  of  the  Treasurer  of  the 
State,  and  also  having  its  policies  of  Insur- 
ance attest  that  fact  A  temporary  posses- 
sion by  the  Treasurer  of  the  notes  would 
not  have  afforded  the  benefit  sought  by  the 
deposit,  since  under  the  law  the  fact  of  the 


deposit  could  be  advertised  and  printed  on 
the  plaintiff  In  error's  policies  only  while  the 
notes  were  in  the  Treasurer's  possession. 
That  the  plaintiff  in  error  had  access  to 
the  notes  and  the  right  any  time  to  with- 
draw them  does  not  alter  the  fact  that  while 
they  were  on  deposit  with  the  Treasurer 
they  were  out  of  its  possession.  Under  the 
law  providing  for  the  deposit  the  Treasurer's 
possession  of  the  notes  was  necessarily  ex- 
clusive. It  cannot  be  assumed  that  it  would 
have  permitted  advertisement  of  the  fact  of 
their  being  in  his  hands  unless  his  posses- 
sion was  ot  that  character.  In  our  view  the 
deposit  had  none  of  the  aspects  of  (i  mere 
temporary  removal  of"  the  notes  from  the 
place  of  the  plaintiff  in  error's  domicile.  The 
nature  of  the  deposit,  its  purpose,  and  the 
length  of  time  the  notes  had  remained  in  the 
Treasurer's  hands  in  our  opinion  forbid  that 
view.  Where  a  particular  business  purpose 
can  be  accomplished  only  by  locating  prop- 
erty at  a  certain  place,  and  the  property  is 
so  located  and  devoted  to  the  purpose  for 
more  than  a  temporary  period,  it  very  clear- 
ly acquires  a  situs  at  that  place.  The  notes 
in  question  must,  we  think,  be  regarded  as 
having  been  situated  In  the  City  of  Austin, 
on  the  first  days  of  January  1908  and  1909. 
They  were  accordingly  taxable  there  for 
those  years. 

Ferris  v.  Kimble,  75  Tex.  476, 12  S.  W.  689, 
is  urged  by  the  plaintiff  in  error  as  sustaiuiug 
its  position.  The  case  may  be  said  to  an- 
nounce that,  as  a  general  rule,  promissory 
notes  are  taxable  at  the  place  of  their  own- 
er's residence.  It  was  not  there  decided, 
however,  nor  attempted  to  be  decided,  that 
they  are  incapable  of  acquiring  a  situs  else- 
where. The  facts  of  the  case  plainly  dis- 
tinguish it  from  the  present  one.  The  notes 
of  Judge  Ferris,  the  subject  of  the  controver-, 
sy,  were  at  all  times  in  his  possession.  They 
had  been  placed  In  the  bank  vault  within 
the  limits  of  the  city  of  Waxahachle  merely 
for  safe-keeping,  and  no  one  had  access  to 
them  but  the  owner.  Being  in  his  possession, 
they  were  necessarily  taxable  at  the  placci 
of  his  residence.  For  this  same  reason  Fer- 
ris V.  Kimble  was  differentiated  in  HaU  v. 
Miller. 

It  is  to  our  minds  illogical  to  say  that 
promissory  notes  are  incapable  of  acquiring 
a  distinct  situs.  They  are  personal  property 
under  our  laws.  Because  of  their  concrete 
form  they  are  made  use  of  as  property  in 
the  everyday  transactions  of  the  people. 
Their  presence  is  generally  availed  of  as  an 
element  of  such  use.  Because  of  this  they 
constitute  something  more  than  mere  evi- 
dences of  debt.  When  they  are  thus  made  to 
perform  the  functions  of  tangible  personal 
property,  they  have  all  the  character  of  that 
class  of  property,  and  are  as  fully  capable  of 
acquiring  a  situs  apart  from  their  owner's 
domicile  as  any  property  of  that  class. 

The  Judgments  of  the  District  Court  aod 
the  Court  of  OlvU  Appeals  are  affirmed.  TIC 
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BORTON  ▼.  BORTON.     (No.  7268.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  23,  1916.     Rehearing  Denied 

Dec.  21,  1916.) 

1.  DiVOBOK  4=>251  —  PlAADIKO  —  TlTUB  TO 
XiAJUD. 

Allegation  of  original  and  supplemental  pe- 
titions m  action  for  divorce  relating  to  the  sep- 
arate property  of  plaintiff  and  the  daims  of 
defendant  with  reference  thereto,  held  to  au- 
thorize judgment  that  plaintiff  owned  land  in 
her  own  separate  right,  and  quieting  title  there- 
to as  against  defendant. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  71»-721;   Dec  Dig.  «=9254.1 

2.  HvBBAno  AND  Wife  «s»205(4>— Aotionb 
—Right  of  Action— Peotection  of  Sbp- 
asate  bstate. 

A  wife  is  entitled  to  sue  her  husband  for 
the  protection  of  her  separate  property  in  his 
puauession  against  damages  or  waste  ttareatened 
by  his  wrongful  acta,  or  his  declared  intention 
to  use  the  same  to  her  damage,  and  she  may  sue 
to  recover  her  separate  estate  wrongfully  con- 
verted by  him,  and  also  to  have  a  resulting  trust 
declared  in  her  favor  in  lands  claimed  by  her 
in  her  own  right  in  his  possession,  her  title 
to  which  he  is  disputing  and  to  which  he  is  as- 
serting title  adverse  to  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fS  748,  749,  754,  970;  Dec. 
Dig.  (8=»206(4).] 

3.  Husband  and  Wife  $=>205(4)'— Aotiorb— 
Right  of  Agent— Quieting  Title. 

Under  Acts  88d  Leg.  c.  32,  defining  sep- 
arate and  community  property  of  husband  and 
wife,  and  providing  that  the  wife  shall  have  the 
sole  management,  control,  and  disposition  of 
her  separate  property,  a  wife  may  maintain 
suit  against  her  husband  to  quiet  title  to  land 
claimed  br  her  as  her  separate  property,  to 
which  lie  18  asserting  title  adverse  to  her. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  748,  749,  754,  970;    Dec. 
Dig.  «=»205(4).I 

4.  Appeai,  and  Ebbob  «=»907(8)— Review— 
PBEaoKFTCOH— Facts  not  AppEABina  in 
Recobd. 

Where  there  is  no  statement  of  facts  with 
the  record,  the  review  court  will  presume  that 
the  facts  proved  on  the  trial  support  the  find- 
ing of  the  jury  and  the  judgment  of  the  trial 
court. 

[Bd.  Note.— -For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  |  2673;  Dec.  Dig.  «=»907 
(3).] 

Appeal  from  District  Court,  Harris  Coun- 
ty; J.  D,  Harvey,  Judge. 

Action  by  Mrs.  Leila  B.  Borton  against 
W.  H.  Borton.  From  a  portion  of  the  Judg- 
ment favorable  to  the  plaintiff,  defendant 
appeals.    Affirmed, 

Campbell,  Bewail  &  Myer  and  Tbarp  & 
Tharp,  all  of  Houston,  for  appellant  Gill, 
Jones,  Tyler  &  Potter,  of  Houston,  for  ap- 
pellee. 

LANE,  J.  This  suit  was  instituted  by 
Mrs.  Leila  B.  Borton,  plaintiff,  against  her 
husband,  W.  H.  Borton,  defendant,  for  a  di- 
vorce, for  a  partition  of  their  community  es- 
tate, for  quieting  her  tittle  to  certain  lands 
alleged,  to  be  her  separate  estate,  and  for  in- 
junction to  restrain  defendant  from  selling, 
mortgaging,  or  Incnmberlny  any  of  said  prop- 


erty, separate  or  community,  or  In  any  way 
wasting  or  destroying  any  part  thereof. 

In  addition  to  plaintiff's  allegations  upon 
which  she  sought  a  divorce,  she  alleges 
among  other  things  that  at  the  time  her 
suit  was  filed  that  she  owned  as  her  eepa.- 
rate  property  three  tracts  of  land  sttoated 
In  Harris  county,  Tex.,  and  one  in  Walker 
county,  Tex.,  and  that  as  defendant  had  al- 
ready sold  seven  bales  of  cotton  belonging 
to  said  community  estate  and  converted  the 
proceeds  of  such  sale  to  bis  own  use,  she 
feared  he  would  attempt  to  sell,  mortgage, 
or  incumber  all  of  said  property,  both  sep- 
arate and  community.  Her  prayer  was  for 
a  decree  of  divorce,  partition  of  all  commu- 
nity property,  and  for  a  decree  quieting  her 
title  to  the  land  alleged  to  be  her  separate 
estate,  etc 

Defendant  answered  by  general  demuirer, 
general  denial,  and  by  special  denial  of  all 
of  plaintiff's  allegations  In  support  of  her 
prayer  for  a  divorce.  He  expressly  denied 
that  the  three  tracts  of  land  situated  in  Har- 
ris county  was  the  separate  estate  of  plain- 
tiff, and  says  that  it  is  the  community  prop- 
erty of  plaintiff  and  himself,  and  that  tlie 
same  represents  the  total  earnings  and  sar- 
Ings  of  the  parties  for  the  past  37  years  as 
husband  and  wife ;  that  plaintiff  Is  claiming 
said  lands  under  and  by  reason  of  a  certain 
instmment  which  upon  its  face  appears  to 
be  a  deed  from  him  to  plaintiff,  conveying 
to  her  said  lands,  but  in  fact  said  instrument 
was  not  intended  by  him  to  be  a  deed,  nor 
a  transfer  of  his  Interest  in  said  lands  to 
plaintiff;  that  when  said  Instrument  was 
signed  he  was  threatened  with  a  fictitious 
and  unfounded  litigation,  which  was  never 
instituted ;  that  he  executed  said  instrument 
without  the  knowledge  of  plaintiff  for  his 
own  protection  yigainst  said  threatened 
suit;  that  said  Instrument  was  never  de- 
livered to  plaintiff,  but  that  she  obtained 
possession  of  the  same  and  placed  It  of 
record  without  his  knowledge  and  consent; 
that  same  was  without  consideration  and 
was  void. 

Plaintiff  by  sui^lemental  petition  denied 
all  the  material  allegations  of  defendant's 
answer,  and  further  alleged  that  said  lands 
were  conveyed  to  her  by  said  deed,  and  was 
BO  intended  by  defendant,  and  that  said  deed 
was  delivered  to  her  by  defendant  for  the 
purpose  of  conveying  said  lands  to  her. 

The  cause  was  tried  before  a  jury,  who, 
upon  special  issues  submitted  to  them  by  the 
court,  found  that  none  of  the  causes  alleged 
by  plaintiff  for  a  divorce  in  fact  existed,  but 
they  found  that  defendant  did  make  manual 
delivery  to  plaintiff  of  the  deed  in  question 
by  which  he  conveyed  to  plaintiff  the  lands 
In  question.  Upon  such  findings  of  the  jniy 
the  court  rendered  judgment  denying  plain- 
tiff's prayer  for  a  divorce  and  partition  of 
the  community  property,  but  rendered  Judg- 
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meat  ta  fATor  of  plaintiff  adjudging  her  to 
be  the  owner  of  the  tliree  tracts  of  land  In 
question  In  her  own  separate  right,  and 
qul^ng  her  title  thereto  as  between  her  and 
defendant  as  prayed  for.  From  so  mu(di  of 
sadi  judgment  as  adjndged  said  land  to 
{rialntiff.  defendant  has  appealed. 

Appellant's  contentlona  are:  First,  that 
as  appellee's  suit  was  for  a  divorce,  parti- 
tion of  the  commnnlty  proi)erty  of  herself 
and  husband,  and  for  the  qnleting  of  title 
In  her  to  certain  lands  claimed  by  her  as 
her  separate  property,  the  court  was  with- 
out authority  and  Jurisdiction  to  determine 
the  rights  of  appellee  to  the  lands  claimed 
by  her  as  her  separate  property,  after  the 
jai7  had  found  that  no  cause  existed  which 
entitled  appellee  to  a  divorce ;  that  a  refusal 
of  the  divorce  prayed  for  entitled  appellant 
to  Judgment  and  the  court  erred  in  not  so 
decreeing.  Second,  that  if,  after  said  divorce 
had  been  refused,  the  court  had  Jurisdiction 
to  determine  the  rights  of  appellee  to  lands 
claimed  by  her  as  her  separate  property 
from  proper  allegations,  it  had  no  power  or 
authority  to  do  so  in  this  cause,  because  ap- 
pellee's petition  does  not  allege  what  intferest 
she  has  in  said  lands,  nor  that  she  was  In 
possession  or  entitled  to  possession  thereof, 
nor  that  appellant  had  unlawfully  entered 
upon  and  dispossessed  her  of  the  same,  as 
required  by  law  In  suits  of  trespass  to  try 
title. 

[1]  The  effect  of  appellee's  original  and 
supplemental  petitions,  aided  by  the  answer 
of  the  appellant,  relative  to  the  questions 
pressehted  for  our  consideration,  is  that  ap- 
pellee is  the  owner  of  the  three  tracts  of 
land  In  Harris  county  in  her  own  s^wrate 
Tight;  that  she  claims  the  same  under  a 
deed  duly  executed  and  delivered  to  her  by 
apiiellant;  that  a]K>ellant  is  disputing  ap- 
pellee's title  to  said  land  and  insisting  that 
be  never  delivered  said  deed  to  appellee,  and 
never  Intended  thereby  to  convey  said  land 
to  her,  and  that  the  same  Is  not  the  s^arate 
property  of  appellee,  but  the  community 
property  of  himself  and  appellee;  that  ap- 
pellee and  aroellant  are  living  separate  and 
apart  from  each  other;  that  appellant  has 
disposed  of  a  part  of  their  community  es- 
tate and  converted  the  proceeds  thereof  to 
his  own  use;  and  that  aiq;>ellee  fears  that 
appellant  will  attempt  to  mortgage  or  In- 
cumber her  said  separate  prc^tierty.  Upon 
these  allegations,  appellee  prays  for  an  in- 
junction to  restrain  appellant  from  selling, 
mortgaging,  or  otherwise  Incumbering  her 
said  separate  estate,  or  in  any  way  destroy- 
ing or  wasting  any  of  said  property,  and 
that  upon  final  hearing  she  be  quieted  in 
her  title  to  her  said  separate  property. 

We  think  that  appellee's  original  and  sup- 
plemental petitions,  wbea  considered  in  con- 
nection with  the  allegations  of  appellant's 
answer,  were  raffldoit  to  authorize  the  trial 
court  to  render  the  Judgment  rendered  in 
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this  cause  upon  sufficient  proof  of  the  mat- 
ters alleged.  « 

[2]  That  a  wife  could  not,  independent  of 
a  suit  for  divorce,  sue  her  husband  under  the 
laws  of  this  state  for  the  possession  and 
control  of  her  Interest  in  their  community 
estate,  or  for  her  separate  property,  either 
real  or  personal,  prior  to  the  passage  of  the 
act  of  the  Thirty-Third  Legislature  of  1913, 
p.  61,  wherein  separate  and  community  prop- 
erty is  defined,  cannot  be  successfully  ques- 
tioned, for  the  obvious  reason  that  prior  to 
the  i>assage  of  such  act  the  husband  by  ex- 
press terms  of  the  statute  law  was  made 
the  possessor  and  controller  of  his  wife's 
property,  both  community  and  separate,  dur- 
ing marriage.  We  do  not  mean,  however,  to 
be  understood  as  asserting  that  a  wife  could 
not  at  all  times  prior  to,  as  well  as  since, 
the  passage  of  the  act  referred  to,  sue  her 
husband  for  the  protection  of  her  separate 
property  in  his  possession  against  damage  or 
waste  threatened  by  the  wrongful  acts  of 
the  husband,  or  his  declared  intention  to  use 
the  same  to  her  damage.  We  do  not  think 
there  has  ever  been  a  rule  of  law  established 
In  this  state  which  prohibited  a  wife  from 
resorting  to  the  equitable  powers  of  our 
courts  to  prevent  the  husband,  in  whose  pos- 
session the  law  bad  placed  her  separate 
property,  from  so  dealing  with  the  same  as 
would  result  in  its  waste  or  material  dam- 
age, or  to  cast  a  cloud  upon  her  title  thereto, 
but  on  the  contrary  we  think  it  well  settled 
in  this  state  that  the  wife  may  sue  the  hus- 
band for  the  protection  of  her  separate  prop- 
erty in  his  possession.  Dorlty  v.  Dority,  96 
Tex.  222,  71  S.  W.  950,  60  L.  K.  A.  941 ;  Fox 
V.  Fox,  179  S.  W.  886;  Helntz  v.  Helntz,  56 
Tex.  av.  App.  403,  120  a  W.  941,  and  au- 
thorities therein  cited. 

We  think  it  well  settled  by  the  cases  cit- 
ed that,  besides  actions  for  divorce,  a  wife 
may  maintain  a  suit  against  her  husband  for 
the  recovery  of  her  separate  estate  wrong- 
fully converted  by  him,  and  also  to  have  a 
resulting  trust  declared  in  her  favor  in  lands 
claimed  by  her  In  her  own  right  in  his  pos- 
session, her  title  to  which  he  is  disputing, 
and  to  wbich  he  Is  asserting  title  in  himself 
adverse  to  her. 

[3]  In  the  case  of  Dority  v.  Dortty,  supra, 
it  is  held  by  our  Supreme  Ciourt  that  when 
the  husband  by  nonperformance  of  his  du- 
ties and  abuse  of  his  powers  has  defeated  the 
purposes  of  the  law  in  conferring  upon 
him  the  right  to  manage  the  wife's  property, 
ttiat  right  should  not  be  permitted  to  stand 
In  the  way  of  the  right  of  the  wife  to  sue 
blm  for  the  protection  of  her  property.  The 
right  of  the  wife  In  the  Instant  case  to  sue 
her  husband  to  quiet  her  title  to  the  land 
claimed  by  her  as  her  separate  property  and 
to  which  appellant  Is  asserting  title  adverse 
to  her,  however,  no  longer  depends  upon 
rights  accruing  to  her  as  the 
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wrongfnl  acts  of  the  busband  hereinbefore 
mentioned.  ^5y  an  act  of  the  Thirty-Third 
Legislature  of  1913  (Acta  33d  Leg.  p.  61),  sep- 
arate and  community  property  of  husband 
and  wife  Is  defined,  and  It  la  provided  there- 
in that  the  wife  shall  have  the  sole  manage- 
ment, control,  and  disposition  of  her  sepa- 
rate property,  both  real  and  personal:  Pro- 
vided, however,  the  joinder  of  the  husband 
In  the  manner  now  provided  by  law  for  con- 
veyance of  the  separate  real  estate  of  the 
wife  shall  be  necessary  to  an  Incumbrance 
or  conveyance  by  the  wife  of  her  lands.  It 
Is  also  provided  that  the  rents  from  the 
wife's  separate  real  estate  shall  not  be  sub- 
jected to  the  payment  of  debts  contracted  by 
the  husband.  It  Is  thus  apparent  that  since 
the  act  mentioned  became  a  law,  the  husband 
Is  no  longer,  as  a  matter  of  law.  In  possession 
or  control  of  his  wife's  separate  estate,  and 
can  no  longer  hold  the  same  against  her  will, 
and  should  he  now  undertake  to  do  so  we 
can  see  no  legal  reason  why  the  wife  may 
not  maintain  a  suit  against  him  for  the  pos- 
session of  the  same.  Nor  do  we  see  any 
legal  reason  why  she  should  not  be  i)ermlt- 
ted  to  sue  him  to  quiet  her  title  to  her  land 
If  he  be  In  possession  of  said  property  and 
asserting  title  thereto  adversely  to  her,  with- 
out being  required  to  bring  a  suit  for  di- 
vorce. 

[4]  There  Is  no  statement  of  facts  with  the 
record  and  In  the  absence  of  such  we  most 
presume  that  the  facts  prov.en  upon  the  trial 
support  the  finding  of  the  jury  and  the  judg- 
ment rendered  by  the  trial  conrt 

We  have  read  and  considered  all  of  ap- 
pellant's assignments,  and  what  has  been 
said  disposes  of  all  of  them. 

We  find  no  error  committed  by  the  trial 
court  In  the  trial  of  this  cause,  nor  In  the 
judgment  there  rendered;  such  judgment  Is 
therefore  affirmed. 

Affirmed. 


WILSON  T.  J.  W.  CROWDUS  DRUG   CO. 
et  al.     (No.  1074.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  6,  1916.    Behearing  Denied  Dec.  20, 

1916.) 

1.  Novation  €=»5— Accbptance  of  New  Ob- 
lioation. 
Where  retailer,  indebted  to  a  wholesaler, 
sold  his  business,  the  buyers  undertaking  to  pay 
his  debt  for  which  they  made  cash  payment  and 
executed  notes  to  the  wholesaler,  the  wholesaler, 
not  releasing  the  retailer  in  fact,  did  not  release 
him  in  law  by  merely  taking  such  notes,  this 
being  merely  accommodation  of  the  retailer, 
nor,  although  the  retailer  became  surety  of  the 
buyer  as  between  themselves,  did  he  become 
secondarily  liable  to  the  wholesaler,  since  a 
contract  once  made  cannot  be  unmade  without 
the  consent  of  both  parties,  and  the  mere  knowl- 
edge or  notification  of  the  wholesaler  as  to  such 
relations  would  not  be  sufficient,  and  the  fact 
that  the  notes  were  more  onerous  as  to  terms 
than  authorized  by  the  retailer  was  immaterial 


as  respects  Us  liability  on  the  original  debt, 
and  also  so  far  as  he  was  concerned  with  tbe 
notes,  since  he  was  not  liable  on  the  latter. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  f  6;  Dec.  Dig.  <S=»5.] 

2.  Novation  $=>5— EvinsNCE. 

To  produce  a  novation  the  intention  of  the 
creditor  to  discharge  the  first  debtor  and  ac- 
cept the  second  in  his  stead  most  be  perfectly 
evident. 

[Ed.   Note.— For  other  cases,    see  Novation, 
Cent  Dig.  I  6;   Dec  Dig.  ^='5.] 
S.  Novation    <S=»12— EvinKNca. 

In  action  on  account  for  goods  sold,  the  de- 
fense being  that  buyers  of  the  business  as- 
sumed the  account,  a  telegram  from  defend- 
ant's attorney,  authorizing  plaintiff  to  accept 
the  buyers'  notes  for  the  account,  was  admis- 
sible as  showing  that  plaintiff's  giving  the  buy- 
ers such  additional  time  was  an  accommodation 
to  the  debtor  and  not  a  novation,  notwithstand- 
ing such  note  contained  onwons  terms  not  men- 
tioned in  the  telegram. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  t  12;  Dec.  Dig.  «=:»12.J 

4.  Evidence  $=3271(13)- Whou  or  Conver- 
sation. 

In  such  action,  a  declaration  of  plaintiff's 
agent  that  it  was  not  bis  porpose  to  release  de- 
fendant by  accepting  the  notes  of  the  'buyers 
was  not  inadmissible  as  self-serving,  where  it 
was  part  of  a  conversation  wherein  defendant's 
attorney  admitted  the-  defendant  did  not  daim 
a  release  by  acceptance  of  the  notes;  the  whole 
conversation  being  admissible,  and  the  Sjiei^t's 
assertion  rendering  the  attorney's  admission 
understandable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1087;  Dec.  Dig.  <8=>271(18).] 

5.  AppBAi,  AND  Erbob  e=>1058(l)— Habioxbs 
Ebbob— Exclusion  or  Evidence. 

A  creditor's  books,  showing  that  the  notes 
of  a  third  person  were  entered  as  a  credit  on 
a  debtor's  account,  would  have  bad  no  proba- 
tive force  as  showing  an  agreement  to  accept 
the  notes  as  a  novation,  and,  the  fact  of  entry 
having  been  otherwise  shown,  there  was  no  re- 
versible error  in  excluding  the  books. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
RVror,  Cent  Dig.  U  4196,  4200;  Dec.  IMg.  «=» 
1058(1).] 

6.  AccoTTHT,  Action  on  *=»14— Vebified  Ac- 
count- 

Where  an  account  is  properly  verified  un- 
der Rev.  St.  art  3712,  providing  for  suit  on 
sworn  account,  it  is  admissible  as  prima  facie 
evidence,  in  absence  of  a  sworn  denial  by  de- 
fendant that  it  was  not  just  or  true,  etc.,  as 
required  by  such  statute. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  Jf  41,  42;  Dec.  Dig.  <S=>14.] 

7.  Appeal  and  Errob  €=>1051(1)— Harmless 
Krrob— Admission  of  Account. 

The  admission  of  an  account,  incorrectly 
made  up,  was  not  injurious  to  appellant  sued 
thereon,  where  the  true  account  was  substan- 
tially admitted  and  proven  otherwise  to  be 
due  and  owing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dip.  $$  4161,  41^  4165,  4166; 
Dec.  Dig.  «=»1051(1).] 

Appeal  from  District  Court,  Potter  C!oan- 
ty;    Hugh  L.  Umphres,  Judge. 

Action  by  the  J.  W.  Crowdns  Drag  Com- 
pany and  others  against  Howard  T.  Wilson. 
From  judgment  for  plaintiffs,  defendant  ap- 
I>eals.    Affirmed. 


4C=3For  other  cages  see  same  topic  and  KET-NUMBER  tn  all  Key-Numbered  Digests  and  Indexn 
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Ben  H.  Stone,  of  AmariUo,  for  appellant. 
Beeder  &  Dooley,  of  Amarlllo,  and  Spence  & 
Haven,  of  Dallas,  for  appellees. 

HVFW,  C  J.  Howard  T.  WUson  was  In 
business  at  Sweetwater,  under  the  trade- 
name of  Wilson  Drug  Company,  and  purchas- 
ed from  the  J.  W.  Growdus  Drug  Company 
goods  from  time  to  time,  aa  shown  by  an 
itemized  account,  amounting  to  the  sum  of 
12,050. 

On  the  22d  day  of  June,  1914,  Wilson  sold 
his  stock  of  goods  at  Sweetwater  to  O.  W. 
Carder  and  T.  B.  Holman,  for  the  sum  of 
^,050,  they  agreeing  to  pay  therefor,  and 
executed  as  part  payment  their  three  promis- 
sory notes  for  1^.66  each,  and  the  balance 
of  the  consideration  they  agreed  to  pay  to 
J.  W.  Crowdua  Drug  Company  of  Dallas  the 
open  account  said  company  held  against  Wil- 
son, and  at  the  same  time  Holman  and 
Carder  executed  a  chattel  mortgage  to  How- 
ard Wilson  on  the  fixtures  of  the  drug  com- 
pany, to  secure  the  three  notes  executed  by 
them,  and  to  secure  Wilson  on  the  open 
account  due  the  Crowdus  Drug  Company,  in 
the  sum  of  $2,050. 

After  selling  the  drug  store,  Howard  T. 
Wilson  went  to  Lexington,  Mo.  Afterwards, 
Bramlett,  a  representative  of  appellee,  called 
on  Holman  and  Carder  and  was  notified  that 
Wilson  had  promised  to  obtain  an  extension 
of  time.  Bramlett  wrote  to  WUson  about 
the  matter,  and  Wilson  wired  him  to,  "See 
Bai  Stone,  he  represents  me."  Stone  wired 
the  appellees  the  following: 

"Replying  to  Bramletf  s  letter  to  Howard  T. 
Wilson,  am  authorised  to  wire  you  to  give  ad- 
ditional time  on  the  basis  of  $250.00,  cash,  bal- 
ance in  twelTe  equal  montUy  payments." 

It  appears  that  afterwards  Holman  and 
Carder  paid  the  $250  cash  and  executed 
twelve  notes,  dividing  the  balance  as  near 
as  possible  in  equal  amounts,  the  notes  pay- 
able monthly,  providing  for  interest,  attor- 
cefs'  fees,  and  a  failure  to  pay  one  note 
sliould  -  mature  all.  Wilson  admits  tliat  be 
purchased  the  goods  and  that  he  bad  never 
paid  for  them,  and  admits  that  he  made  no 
agreement  that  he  should  be  released  from 
the  payment  of  the  account  and  that  when 
Holman  and  Carder  executed  the  notes  ap- 
pellee did  not  tell  him  they  would  release 
him  from  payment.  Carder  testifies  that 
there  was  no  agreement  between  Wilson  and 
his  firm  when  they  purchased  that  Wilson 
would  be  released  from  the  claim  himself; 
that,  when  he  and  Holman  bought  from  Wil- 
son, Wilson  stated  that  he  owed  the  Crowdus 
bmg  Company  an  account  for  goods  shipped 
to  him  in  the  amount  of  $2,050;  that  they 
assumed  the  payment  of  that  in  the  trade 
with  him;  and  that  he  did  not  make  any 
agreement  with  him  that  he  would  be  releas- 
ed from  the  payment  of  it.  After  the  notes 
were  executed,  Mr.  Bramlett,  who  represent- 
ed the  appellee  in  the  adjustment  of  its  ac- 
counts, went  to  see  Mr.  Stone  and  told  liim 


that  it'waa  not  his  purpose  at  any  time  in 
dealing  either  with  Stone  or  Wilson,  or  the 
Holman-Carder  Drug  Company,  and  all  par> 
ties  knew  it,  to  release  Mr.  Wilson  in  any  of 
the  transactions,  and  that  his  instructions 
were  absolutely  not  to  do  so;  that  Stone  told 
him  at  tiiat  time: 

"Tou  can  proceed  against  Carder  and  Hol- 
man, and  if  you  can  make  anything  out  of  them, 
all  right,  we  are  not  pleading  release  and  are 
not  seeking  a  release,  and  haven't  claimed  a  re- 
lease, and  we  will  pay  the  balance  of  it" 

He  said: 

"If  you  don't  do  that,  we  will  undertake  to 
beat  you  out  of  it" 

Howard  T.  Wilson  admitted  in  open  court 
upon  the  trial  the  following: 

"It  is  admitted  by  the  defendant  Howard  X. 
Witspn,  that  the  Crowdus  Drug  Company  nev- 
er did  say  that  tbey  would  take  Holman  and 
Carder's  notes  and  release  Wilson,  but  that  the 
allegation  in  the  defendant's  answer  that  it  was 
agreed  by  and  between  the  parties  that  the 
notes  should  stand  in  place  of  the  account  was 
intended  to  encompass  this  item,  that  the  re- 
lease would  follow  as  a  matter  of  law  from  tiie 
facts  as  plead,  and  that  there  was  no  actual 
agreement  except  as  the  acts  the  pUnntiS  did 
make  the  agreement" 

The  appellee  in  this  case  brought  suit 
against  Wilson,  Holman,  and  Carder  on  the 
account  as  originally  made  by  Wilson  with 
the  appellee,  and  brought  into  court  the 
twelve  notes  executed  by  Holman  and  Car^ 
der,  and  tendered  them  into  court  and  offer- 
ed to  surrender  them  to  the  defendant  Wil- 
son. The  trial  court  Instructed  a  verdict  for 
the  appellee  against  Wilson  and  Holman  and 
Carder,  on  the  account  less  the  $260  credit, 
and,  upon  the  Jury's  verdict.  Judgment  was 
rendered  against  all  parties  for  that  amount; 
Wilson  alone  appealing  this  case. 

[1]  The  first  assignment  of  error  is  to  the 
acttoq  of  the  court  in  instructing  a  verdict 
for  the  appellee  in  the  sum  of  $l,772.8d. 
Propositions  presented  thereunder  are  that 
when  Wilson  sold  the  business  to  Holman 
and  Carder,  who  assumed  the  amount  of  the 
Wilson  indebtedness,  they  became  principals 
and  Wilson  a  surety,  and,  by  extending  the" 
time  of  payment  to  Holman  and  Carder  with- 
out Wilson's  consent  to  the  extension  made, 
Wilson  was  discharged  from  liability  to  ap- 
pellee, and  that  the  evidence  shows  that  the 
acconnt  was  settled  by  the  payment  of  $260 
cash  by  Holman  and  Carder,  and  the  execu- 
tion of  their  twelve  notes;  that  this  was 
either  a  payment  or  novation.  It  is  unques- 
tionably true  that,  when  Holman  and  Carder 
assumed  the  indebtedness  due  appellee  by 
Wilson,  they  became  principal  obligors,  and 
Wilson  the  surety,  as  between  themselves; 
bnt  this  would  not  necessarily  render  Wilson 
a  snrety  as  to  appellee  so  as  to  entitle  him 
to  the  treatment  and  protection  from  appel- 
lee as  a  surety  for  the  debt.  This  will  de- 
pend upon  whether  appellee  consented  to  so 
change  the  character  of  Wilson's  liability 
from  principal  to  snrety.    A,  contract,  when 
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once  made,  cannot  be  unmade  wittiont  the 
consent  of  both  parties.  The  mere  knowledge 
or  notification  to  appellee  of  each  assump- 
tion wUl  not  be  sufficient.  Shaplelgh  v. 
Wells,  90  Tex.  110,  87  S.  W,  411,  69  Am.  St 
R^.  783.  See,  also,  Montague  County  t. 
Meadows,  21  Tex.  Civ.  App.  256,  61  S.  W. 
566;  Heard  v.  Thrasher,  71  S.  W.  811;  Witt 
V.  Amarillo  National  Bank,  135  S.  W.  1108; 
Abemathy  v.  McDougle,  187  S.  W.  503 ;  New- 
by  V.  Harbison,  185  S.  W.  642. 

The  fact  that  Holman  and  Carder  made 
their  notes  to  appellee  and  paid  $250  on  the 
debt  does  not  of  itself  operate  as  a  payment 
or  novation.  It  may  be  evidence  that  the  ap- 
pellee has  accepted  the  obligation  of  the  ven- 
dees to  pay,  upon  which  they  may  recover. 
Hill  V.  Hoeldtke,  104  Tex.  694, 142  8.  W.  871, 
40  L.  R.  A.  (N.  S.)  672.  It  may  be  doubted 
whether  this  la  sufficient  to  show  or  present 
the  issue  whether  the  appellee  consented  to 
"so  change  the  character  of  his  (Wilson's) 
liability  to  such  creditor  from  principal  to 
surety,  as  to  entitle  him"  to  the  protection 
and  treatment  of  a  surety.  Under  our  de- 
cisions, We  are  not  at  all  certain  that  such  a 
result  will  necessarily  follow  from  the  ac- 
ceptance of  the  obllgaticm  of  the  vendee 
alone.  If  such  is  not  a  payment  or  a  nova- 
tion, the  original  debt  may  be  sued  on  and 
recovery  had,  and  as  to  such  the  character 
and  relation  of  the  parties  are  unchanged, 
unless  the  creditor  consents  thereto.  If  there 
is  DO  agreement  by  the  parties  that  the  new 
evidence  of  the  debt  shall  be  a  payment  or 
novation  of  the  old,  then  the  old  debt  based 
upon  the  original  contract  fixed  the  char- 
acter, liability,  and  responsibility  of  the  par- 
ties. This  case  must  therefore  turn  on  the 
question  whetber  the  original  debt,  as  based 
on  the  original  contract,  was  paid  or  novated. 
If  there  was  not  a  payment  by  the  notes  or 
a  novation,  it  U  a  matter  of  no  concern,  in  so 
far  as  Wilson  is  affected,  whether  the  notes 
were  more  onerus  than  his  telegram  directed. 
If  the  debt  was  paid  by  the  notes,  or  If  it 
was  novated  then  Wilson  is  not  liable,  his 
'obligation  or  contract  has  been  discharged, 
and  the  question  of  suretyship  becomes  im- 
material in  disposing  of  the  case.  There  is 
no  evidence  in  this  case  that  the  appellee,  at 
the  time  Wilson  sold  to  Holman  and  Carder, 
knew  of  the  trade,  assented  to  it,  or  agreed 
to  accept  them  on  such  debt.  On  the  con- 
trary, it  is  shown  Wilson  took  a  mortgage 
on  the  fixtures  of  the  drug  store  to  secure 
him  against  the  payment  of  this  debt,  evi- 
dencing that  he  regarded  himself  as  liable 
on  the  debt.  At  that  time  there  was  no  con- 
sent on  the  part  of  appellee  to  change  the 
character  of  the  debt  If,  in  giving  the  par- 
ties time,  according  to  the  request  of  Wilson, 
there  was  no  agreement  to  pay  the  original 
debt  it  is  yet  in  force.  It  seems  to  us  the 
case  of  Otto  v.  Halff,  89  Tex.  384,  34  S.  W. 
910,  59  Am.  St  Rep.  56,  is  in  point  The  Su- 
preme Court  there  says: 


"The  rule  is  established  by  the  great  weight 
of  authority  in  England  and  the  court  of  the 
American  states  that  where  a  debt  exists,  and  a 
note  is  given  therefor,  by  the  debtor,  the  right 
of  action  is  suspended  upon  the  original  con- 
sideration until  the  note  becomes  due,  and  if 
it  is  unpaid  at  that  time  tlie  creditor  may  elect 
to  sue  upon  the  original  indebtedness,  or  upon 
the  note,  unless  the  note  was  accepted  as  pay- 
ment of  the  pre-existinK  debt  If  suit  be  brought 
upon  the  original  consideration,  and  the  note  be 
negotiable,  the  plaintiff'  must  show  that  it  has 
not  been  transferred  and  is  lost  or  destroyed 
or  he  must  produce  and  surrender  it"  2  Gyc* 
183. 

The  appellee  declared  upon  the  account  and 
sought  a  recovery  thereon,  and  upon  which 
the  trial  court  entered  Judgment  The  plead- 
ings in  this  case,  therefore,  bring  it  within 
the  rule  recognized  in  the  case  of  Casey  v. 
Anderson,  37  Tex.  Civ.  App.  223,  83  S.  W. 
840.  The  above  case  of  Otto  v.  Halff  is 
valuable  upon  the  question,  even  though  the 
notes  may  not  be  enforced  by  reason  of  an 
unauthorized  change  from  the  terms  of  the 
telegram,  yet,  if  there  was  no  agreement 
that  there  should  be  a  payment  of  the  debt, 
the  original  debt  Is  not  forfeited  by  the 
change  In  the  notes,  but  suit  may  be  had 
therefor  upon  the  original  consideration. 
Certainly  this  case  is  stronger  for  appellee 
than  the  .case  cited.  The  only  contention 
herein  is  that  the  extension  authorized  was  a 
payment  In  twelve  equal  Installments,  while 
the  extension  granted  was  upon  twelve  notes, 
with  ten  per  cent,  interest  and  attorneys' 
fees,  and  the  stipulation  that  a  failure  to 
pay  one  should  mature  all.  The  telegram  it- 
self does  not  purport  to  direct  how  the  ex- 
tension shall  be  evidenced,  or  the  interest  to 
be  allowed,  or  the  like.  There  Is  no  fraud 
shown  In  taking  the  notes  or  in  the  change 
from  the  terms  of  tke  telegram.  We  think 
it  would  be  a  strained  construction  to  hold 
the  telegram  did  not  authorize  the  notes. 
The  notes  did  not  purport  to  bind  Wilson  to 
their  payment.  It  In  no  way  obligated  him 
upon  them  or  to  their  terms.  If  he  was  not 
thereby  released  from  the  original  debt  their 
form  would  not  affect  him  upon  his  obli- 
gation. We  do  not  believe  the  facts  in  this 
case  will  authorize  a  finding  that  there  was 
a  novation. 

[2]  To  produce  a  novation,  the  intention  of 
the  creditor  to  discharge  the  first  debtor,  and 
to  accept  the  second  in  his  stead,  must  be 
perfectly  evident.  Scott  v.  Atchison,  38  Tex. 
76;   Id.,  38  Tex.  390. 

"Novation  can  only  exist  by  mutual  consent 
and  agreement  of  all  the  interested  parties, 
and  it  is  subject  to  the  same  rules  of  evidence 
that  obtain  in  regard  to  any  other  kind  of  con- 
tract. Not  only  is  it  necessary  to  prove  that 
the  creditor  took  a  new  debtor,  but  it  must  be 
made  to  appear,  in  order  to  release  the  old  debt- 
or, that  there  was  an  extinguishment  of  the  old 
debt,  and  an  agreement  to  look  to  tiie  new  debt- 
or alone.  The  mere  taking  of  a  new  debtor  for 
the  old  debt  would  not,  standing  alone,  be  suf- 
ficient to  show  novation."  Gimble  v.  King,  43 
Tex.  Civ.  App.  188,  95  S.  W.  7:  Rushing  v.  Clti- 
aens'  NaUonal  Bank,  162  S.  W.  «lp. 
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The  facta  In  the  King  Case,  In  many  of  Its 
features,  are  quite  analogous  to  the  instant 
case.  In  tbls  case  there  was  no  agreement 
between  appellee  and  Wilson  to  take  Holman 
and  Carder  and  to  release  Wilson;  in  fact, 
it  was  admitted  In  the  trial  court  there  was 
no  such  agreement.  There  was  no  agreement 
whatever  between  any  of -the  parties  to  take 
Holman  and  Carder  for  the  debt  Instead  of 
Wilson.  On  the  contrary,  Wilson  took  a 
chattel  mortgage  to  secure  himself  and  pay- 
able to  himself.  Under  the  uncontroverted 
facts  and  admission  In  this  case,  there  could 
have  been  no  subetltution  of  a  new  debtor 
with  the  intention  to  release  the  old  one. 
In  fact,'  the  telegram  itself  shows  that  It  was 
only  intended  by  Wilson  to  get  an  extension 
of  the  debt  and  not  to  {Mrocure  the  payment 
of  the  d^t  by  the  substitution  of  a  new 
debtor. 

[3]  The  second  assignment  of  error  will  be 
OTemiled.  The  telegram  from  Stone  to  ap- 
pellee, to  the  eCFect  that  the  appellees  were 
authorized  to  accept  $250  cash  and  the  bal- 
ance in  twelve  equal  monthly  payments,  was, 
we  think,  admissible.  Wilson  had  directed 
the  appellee  to  Stone  as  his  attorney.  The 
notes  had  not  then  been  executed.  This  tele- 
gram was  not  immaterial,  but  showed  that 
Wilson  did  not  consider  the  cash  and  notes 
a  payment  or  a  novation  of  the  account,  but 
he  agreed  thereby  to  extend  the  time  for  its 
payment.  He  did  not,  in  so  far  as  appellee 
was  concerned,  at  that  time  stand  in  the 
attitude  of  a  surety,  and  the  facts  that  the 
notes  contained  provisions  for  attorneys' 
tees  and  10  per  cent,  interest,  and  default 
of  payment  of  one  of  the  notes  should  ma- 
ture all,  while  not  mentioned  in  the  telegram, 
did  not  render  the  message  inadmissible  on 
that  account  If  Wilson  is  liable  upon  the 
original  contract,  the  provisions  added  to 
tlie  notes  did  not  affect  the  admission  of  the 
telegram  or  defeat  Wilson's  liability  on  his 
original  undertaking 

[4]  The  third  assignment  will  also  be  over- 
ruled. This  assignment  is  based  on 'the  ad- 
mission of  the  declaration  of  Bramlett  to  the 
effect  that  it  was  not  his  purpose  to  release 
Wilson  by  taking  the  notes  and  cash  pay- 
ment. This  declaration  was  made  after  the 
notes  were  taken  and  in  the  conversation 
with  Stone,  the  attorney  for  Wilson.  Stone, 
in  that  conversation,  admitted  that  he  and 
Wllstm  were  not  claiming  a  release  by  the  ac- 
ceptance of  these  notes.  This  testimony  was 
in  its  nature  an  admission  that  there  was  no 
release.  The  whole  conversation  relating  to 
that  matter  we  think  admissible.  Bramlett's 
assertion  would  render  Stone's  admission  un- 
derrtandable;  that  is,  that  it  was  not  the  pur- 
pose of  either  party  to  effect  a  release  from 
the  original  debt.  We  therefore  think  the 
court  correctly  ruled  that  this  would  not 
fall  under  the  rule  excluding  self-serving 
declarations. 


[C]  The  fourth  assignment  Is  also  over- 
ruled. We  think  there  was  no  reverslUe  er- 
ror In  excluding  the  appellee's  book  of  entry, 
showing  a  credit  on  the  account  by  the  notes. 
This  fact  appears  to  have  been  shown  in 
Bramlett's  testimohy  otherwise,  and  its  ex- 
clusion would  not  be  reversible  error  on  that 
account.  However,  this  entry  would  not 
prove  or  show  an  agreement  to  accept  the 
notes  as  a  novation  or  as  a  payment.  Un- 
der the  surrounding  circumstances,  the  tele- 
gram of  Wilson  to  appellee,  authorizing  the 
extension  of  time,  the  admission  on  his  part 
and  that  of  his  attorney,  that  there  was  no 
agreement,  and  also  his  admission  that  he 
was  liable  on  the  account  and  no  pretense 
that  there  had  been  any  such  agreement 
actually  made  except  In  so  far  as  the  act 
of  taking  the  notes  may  have  shown  one,  we 
do  not  think  the  mere  entry  in  accordance 
with  bookkeeping  would  have  been  entitled  to 
any  probative  ^orce  on  the  question  of  agree- 
ment The  fasts  show  that  the  account  was 
credited  with  the  notes,  and  this  was  all  the 
book  of  the  account  could  have  shown. 
There  was  no  reversible  error  in  excluding 
the    evidence. 

[S,  7]  The  sixth  assignment  presents  as  er- 
ror the  admission  of  the  verified  account 
sued  on  for  the  reason  that  it  does  not  show 
a  credit  proper  to  August  30,  1913.  It  is 
claimed  that  the  $250  paid  by  Holman  and 
Carder  is  shown  by  the  petition  to  have  been 
made,  and  the  account  does  not  api)ear  to 
have  been  credited  with  that  amount  The 
account  is  properly  verified  under  the  statute. 
Article  8712,  Revised  CivU  Statutes.  Wilson 
did  not  file  a  sworn  denial  that  It  was  not 
Just  or  true  in  whole  or  in  part  as  required 
by  the  statute.  In  the  absence  of  such  a  plea, 
the  account  was  prima  fade  evidence  and 
admissible  in  testimony.  In  addition  to  the 
above,  there  was  no  injury  in  admitting  this 
account,  for  it  is  substantially  admitted  and 
proven  otherwise  that  the  account  for  which 
the  Judgment  was  rendered  was  due  and 
owing  by  Wilson. 

We  find  no  reversible  error,  and  the  case 
will  be  affirmed. 


RABINOWITZ  V.  SMITH  CO.     (No.  906.) 

(Court  of  Oiril  Appeala  of  Texas.    Amarillo. 

Nov.  15,  191o.     Refaearins  Denied 

Dec.  20,  1916.) 

1.  Tkixe  «=>284— iNBTBCcnoNS— Failubb  to 
Object. 
Mere  failure  to  object  to  the  general  charge 
of  the  court  does  not  estop  a  party  from  request- 
ing instructions  and  excepting  to  refusal  of  such 
requests,  since  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  1971,  if  there  is  no  objection  to 
the  general  charge,  the  objection  only  is  waived 
and  the  charge  is  not  approved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  683-«85;    Dec.  Dig.  <S=»284.] 
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2.  Plxadino  $=»S4(9  —  Gensbal  Bxckftioit 

— Bffkcit— Phesumptionb. 
Every  reasonable  intendment  will  be  indulg- 
ed in  favor  of  the  allegations  in  the  petition 
nnder  a  general  exception. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  69 ;    Dec.  Difc  «ft=s>34(3).] 

3.  Bbokkbs  «s382(1)  —  Aonona— Pixadiro— 

SUFFIClENCy. 

A  petition  in  a  broker's  action  for  commis- 
sion, alleging  that  he  was  to  make  a  sale  for 
part  cash,  the  balance  due  to  suit  the  pur- 
chaser, and  that  the  lot  was  sold  upon  terms 
required  by  the  seller  to  a  purchaser  willing  and 
able  to  pay  all  cash,  or  to  make  terms  to  suit 
the  seller,  is  not  subject  to  a  general  excep- 
tion. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent. 
Dig.  i  101 ;   Dec.  Dig.  «=s82(l).] 

4.  Pleading  $=322S— Misjoindeb  of  Counts 
— Necesbitt  or  Objection. 

If  a  petition  is  defective  in  failing  to  plead 
several  alternative  allegations  by  separate 
counts,  special  exceptions  should  be  made  on 
that  ground,  which  a  general  exception  will  not 
reach. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  K  684-590 ;   Dec.  Dig.  «=322?.] 

5.  Pleading  «=s>2i8(4)  — Amendment— Sub- 
stitution OF  Nirw  Oaube. 

Where  a  broker's  petition  for  commissions 
alleged  that  the  price  at  which  he  was  to  seU 
the  land  was  $8,000,  $2,500  to  be  paid  in  cash, 
a  subsequent  amendment,  repeating  the  allega- 
tions of  the  petition,  except  that  the  amount 
of -cash  was  not  to  be  less  than  $2,500,  did  not 
allege  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  701-706,  708^ ;    Dec.  Dig.  «=» 

6.  Bbokebs  ie=»67(l)— CoioassionB— AcnoNB 
—Evidence. 

Where  a  broker  was  authorized  to  sell  a 
lot  at  $8,000,  $2,500  to  be  paid  in  cash  and 
the  balance  in  terms  to  suit  the  purchaser,  and 
the  purchaser  to  give  vendor's  lien  notes,  and 
he  sold  the  lot  for  $8,000,  $4,600  in  cash,  the 
purchaser  to  assume  certain  vendor's  lien  notes 
which  in  fact  had  no  existence,  he  was  not  en- 
titled to  commission,  not  having  made  the  sale 
npon.the  terms  required. 

[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  gf  66,  67,  72;  Dec  Dig.  <g=»57(l).] 

Appeal  from  Dallas  County  Court;  T.  A. 
Works,  Judge. 

Action  by  the  Smith  Company  against  D. 
Bablnowitz.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  Judgment 
rendered  for  defendant 

Adams  &  Stennis,  of  Dallas,  for  appellant 
Thompson,  Knight,  Baker  &  Harris,  of  Dal- 
las, for  appellee. 

HUFF,  C.  J.  The  Smith  Company,  ai>- 
pellee,  sued  D.  Rabinowltis  for  commission 
alleged  to  have  been  earned  In  the  sale  of 
a  certain  lot  in  the  city  of  Dallas.  The  con- 
tract of  listing  is  alleged  as  follows: 

(1)  "That  on  January  18,  1910,  defendant 
(Rabinowitz)  re-enlisted  the  said  property  with 
the  plaintiff  at  the  gross  price  of  $8,000  (eight 
thousand  dollars),  $2,500  of  which  to  be  paid 
fla  cash  by  the  purchaser,  and  the  balance  of  the 
purchase  price  was  to  suit  the  purchaser  as  to 
the  pavment  of  same." 

(2)  "That  the  terms  upon  which  said  property 
was  listed  with  plaintifE  for  sale  was  $2,600.00 


cash,  upon  delivery  of  warranty  deed  and  the 
residue  of  the  purchase  price  to  be  secured  by 
vendor's  lien  upon  said  property." 

(3)  After  this  cause  had  been  pending  in  the 
court  for  some  four  or  five  years,  on  March 
23,  1915,  by  an  agreement  appellee  inserted 
in  the  petition  the  following:  "That  if  the  prop- 
erty was  not  listed  with  Smith  Company  upon 
the  exact  terms  hereinabove  set  forth,  it  was 
listed  to  be  sold  upon  the  following  terms,  to 
wit:  For  $8,000,  not  less  than  $2,600  to  be 
cash ;  balance  in  vendor's  lien  notes  bearing 
8  per  cent  interest  upon  terms  to  suit  par- 
chaser." 

It  is  also  alleged  that  it  was  agreed  to 
pay  6  per  cent  commission  upon  the  gross 
sum  of  $8,000  "on  and  for  the  sale  of  said 
property."  Four  days  after  the  re-ei^tment 
plaintiff  sold  the  property  to  one  C.  P.  Daw- 
son for  the  sum  of  $8,000,  who  was  ready, 
willing,  and  able  to  meet  the  terms  of  de- 
fendant, or  to  pay  all  cash  for  said  property, 
or  to  make  the  terms  to  suit  the  defendant 
Again  it  is  alleged:     . 

"That  the  said  plaintifl  did  sell  the  said 
property  to  the  said  O.  P.  Dawson  upon  terms 
requirea  by  defendant,  but  plaintiff  avers  that 
defendant,  when  requested  to  perform  said  con- 
tract made  by  plaintiff,  as  defendant's  duly  au- 
thorized and  constituted  agent,  renounced  said 
contract  and  refused,  and  still  refuses,  to  per- 
form the  same,  or  to  transfer  the  said  property 
to  said  purchaser,  notwithstanding  he  has  been 
requeetM  and  urged  to  do  sa" 

It  is  also  alleged: 

"'niat  at  no  time  after  the  said  property  was 
listed  with  plaintiff  for  the  gross  price  of  $8,000 
did  defendant  change  or  momfy  the  i>rice,  terms, 
or  conditions  on  and  for  which  said  property 
was  listed  to  be  sold  by  plaintiff,  bat,  on  the 
contrary,  and  from  time  to  time,  over  and  al- 
ways confirmed  the  said  contract  of  enlistment, 
and  urged  these  plaintiffs  to  employ  their  best 
energies  to  find  a  purchaser  for  the  said  prop- 
erty.'' 

The  appellant  answered  by  exceptions,  gen- 
eral denial,  and  as  to  the  plea  added  March 
23,  1915,  interposed  the  plea  of  two-year 
statutes  of  limitation. 

We  shall  first  consider  appellee's  objections 
to  the  appellant's  assignments  of  error,  in 
'which  complaint  is  made  to  the  action  of 
the  trial  court  in  refusing  four  sx>ecial  re- 
quested instructions.  The  objections  to  the 
assignments  are: 

"That  appellant  waived  said  assignments  of 
error  for  the  reason  that  he  approved  the  court's 
char^,  which  submitted  an  issue  of  fact  fbr 
the  jury's  decision,  and  determination  by  his 
failure  to  object  to  such  charge." 

[1  ]  Two  of  the  requested  instructions  were 
peremptory,  and  requested  a  directed  ver- 
dict, (>n  the  ground  that  there  is  no  evi- 
dence showing  that  a  sale  was  effected  on 
the  terms  of  the  listing  contract  The  other 
two  were  instructions,  requesting  an  appli- 
cation of  the  law  to  the  facts  on  that  issue. 
Proper  bills  of  exceptions  were  taken  and 
preserved  to  the  action  of  the  court  in  re- 
fusing the  request.  In  the  case  of  Railway 
Co.  V.  Alcorn,  178  S.  W.  833,  this  court, 
speaking  through  Judge  Hendricks,  while  re- 
viewing the"  case  of  Steele  Co.  v.  Dover,  170 
8.  W.  812,  with  reference  to  the  construc- 
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tlon  given  to  the  amendment  of  the  Btatotes 
regDlating  charges,  aaid: 

"We  dUagree,  however,  with  that  htdding,  and 
tUnk  that  a  more  reasonable  construction  _  of 
the  statute,  viewed  as  a  whole,  is  that  if  a  liti- 
^at  makes  a  presentation  in  a  special  charge 
of  an  element  of  recovery,  or  of  defense,  ap- 
propriately baaed  ui>on  the  facts  and  not  embod- 
ied in  the  main  charge,  and  sufficiently  succinct- 
ly calls  the  court's  attention  to  the  omission, 
he  is  entitled  to  the  submission  of  the  charge, 
thoagh  he  failed  to  object  to  the  general  dkarge 
on  account  of  such  omission."    ' 

In  the  recent  case  of  Roberts  t.  Hooston, 
etc.,  188  S.  W.  257,  the  Court  of  Civil  Ap- 
peals for  the  First  District  apparently  in 
part  concur  with  this  court,  while  as  to  cer- 
tain classes  of  reqaested  Instructions  hold 
that  a  fbllore  to  object  to  the  main  charge 
would  be  an  approval  of  the  charge,  and  that 
a  special  requested  Inutructlon  would  not  be 
considered.     It  Is  obvious,  however.  In  the 
light  of  the  construction  given  these  statutes 
by  the  Supreme  Court,  In  the  case  of  Ball- 
way  Co.  V.  Dickey,  187  S.  W.  184,  that  the 
various  Courts  of  Civil  Appeals  have  reach- 
ed their  conclusion  from  a  wrong  premise; 
as,  for  Instance,  It  Is  frequently  said  a  par- 
ty failing  to  object  to  the  main  charge  will 
be  considered  as  having  approved  it    The 
Supreme  Court  points  out  very  clearly  that 
the  articles  with  reference  to  objections  to 
the  main  charge  do  not  require  exceptions, 
and  that  article  2061,  as  to  taldng  bills  of 
exception,   refers  to  requested  Instructions, 
and  it  Is  therefore  the  given  or  refused  In- 
structions which  are  approved  when  there  Is 
DO  bill  of  exceptions.    If  there  Is  no  objec- 
tion made  to  the  general  charge.  It  Is  waived 
under  article  1971.    It  Is  the  objection  that 
is  waived;    the  charge  Is  not  approved  as 
bdng  the  law  applicable  to  the  case  by  fall- 
ing to  object.     The  courts  have  time  and 
again  said  since  this  act  that  If  there  Is  an 
onils8l<»,  an  objection  to  the  main  charge 
because  of  the  omission  will  not  sufficiently 
present  error,  but  an  Instruction  must  be 
asked  covering  the  omission.    Modem  Wood- 
men  of  America  v.  Tanowsky,  187  S.  W. 
729.    It  Is  apparently  held  becanse  no  objec- 
tion Is  filed  to  a  charge  submitting  the  facts 
to  the  Jury  that  this  would  be  held  to  be  an 
approval  of  the  charge  and,  we  presume,  an 
admission  that  there  are  tacts  for  the  deter- 
mination of  a  Jury.    If  there  are  no  facts 
raising  an  Issne,  there  Is  nothing  to  submit 
or  to  be  determined  by  the  Jury.    This  rule 
has  long  been  followed  In  this  state  by  all 
the  courts.    Mitchell  v.  De  Witt,  20  Tex.  294 ; 
Henna  v.  Moultrie,  97  Tex.  216,  77  S.  W.  607. 
A  party  tdiould  not  be  estopped  from  calling 
attention  to  the  fact  that  there  is  no  evi- 
dence, either  by  a  special  charge  or  upon  mo- 
tion for  a  new  trial,  simply  because  no  ob- 
jection was  presented  to  the  charge  of  the 
court.     It  has  been  the  holding  of  the  Su- 
preme Court  that  a  requested  Instruction, 
presented  after  the  court  has  prepared  its 
charge.  Is  not  Invited  error  or  an  estoppel. 
Tdegrapb  Oo.  v.  Bowen,  97  Tex.  621,  81  S. 


W.  27;  Ballway  Oo.  v.  Eyer,  96  Tex.  72,  70 

S.  W.  629.  It  has  also  been  held,  where  It 
appears  the  charges  requested  by  the  appel- 
lant were  asked  in  explanation  and  ampUfl- 
cation  of  the  charge  pf  the  court,  that  this 
does  not  estop  the  appellant.  Railway  Co. 
V.  Pickens,  118  S.  W.  1183 ;  Paris  Gro.  Co.  v. 
Burks,  66  Tex.  Civ.  App.  223,  120  S.  W.  652. 
An  invitation  to  do  a  thing  is  In  some  re- 
spects a  waiver  of  any  Injury  resulting  from 
the  doing  of  the  thing.  We  call  attention  to 
this  line  of  authorities  because  It  has  been 
suggested  by  some  of  the  decisions  cited  in 
the  brief  that  a  general  charge  to  which  ap- 
pellant does  not  object  should  be  treated  as 
Invited  error.  We  cannot  very  weU  conceive 
why  a  fftllnre  to  object  should  be  held  to 
have  Invited  the  court  to  write  the  charge  It 
did.  The  court  writes  Its  charge  and  submits 
It  to  counsel  for  objection,  who  may  then 
prepare  and  present  such  Instructions  as  be 
desires.  If  the  conrfs  charge  is  not  full 
enough  or  does  not  correctly  present  the  law 
as  applied  to  the  facts,  we  cannot  see  wbyv 
the  appellant  should  be  estopped  or  be  held 
to  have  waived  his  right  to  request  proper 
instructions  by  the  mere  failure  to  object  to 
the  charge.  It  has  ahso  been  suggested  that 
If  the  charge  is  not  objected  to  and  q)eclal 
Instructions  are  requested  and  given,  there 
would  be  i^uch  a  conflict  between  the  two  that 
the  case  would  be  reversed  under  that  line 
of  decisions  requiring  a  reversal  upon  Incon- 
sistent charges.  In  the  first  place,  we  are  not 
to  presume  the  court  will  do  a  thing  of  that 
kind ;  the  presumption  should  be  that  he  will 
withdraw  the  erroneous  charge  and  give  the 
correct  one,  as  the  law  requires  that  he  shall. 
BaUway  Co.  v.  Dickey,  187  S.  W.  184.  If  he 
does  not  do  so,  then  in  the  face  of  that  pre- 
sumption the  court  ought  not  to  assume  that 
appellant  has  waived  his  rights,  which  are 
preserved  under  the  statutes  giving  him  the 
right  to  request  such  instructions  as  he 
might  desire.  If  the  charges  requested 
should  have  been  given  and  were  proper  to 
have  been  given,  the  question  of  objection  to 
the  main  <diarge  of  the  court  should  have 
nothing  to  do  with  It  The  objections  pro- 
vided for  under  the  statutes  were  evidently 
Intended  to  correct  a  well-known  evil — such 
a  charge  not  In  the  proper  form,  upon  mere 
construction  of  the  language  of  the  charge 
liable  to  be  considered  as  a  charge  upon  the 
weight  of  the  evidence,  and  the  like— well- 
known  considered  evils  known  to  the  pro- 
fession. To  hold  a  failure  to  object  waives 
the  right  to  request  special  instructions  Is  to 
hold  in  elTect  a  repeal  of  articles  1073  and 
1974,  giving  the  right  This  cannot  be  done 
by  any  rule  of  statutory  construction. 

This  court  In  the  case  of  Insurance  Oo. 
V.  Rboderlck,  164  S.  W.  1067,  and  Railway 
Co.  V.  Culver,  168  8.  W.  614,  called  attention 
to  the  statutes,  and  suggested  simply  that 
the  record  must  In  some  appropriate  man- 
ner, reveal  the  action  of  the  court  In  oven 
tng  objections  to  the  charge;   that  the 
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ord  must  also  show  the  objections  were  pre- 
sented before  the  charge  was  read  to  the 
jury.  We  suggested  that  a  bill  of  exception 
perhaps  would  be  a  proper  manner,  but  we 
did  not  hold  that  this  was  the  only  method  to 
be  pursued  In  preserving  the  error  of  the 
court  in  overruling  objections.  In  the  Cul- 
ver Case  we  expressly  called  attention  to 
article  1972,  which  provides  that  the  court's 
charge  shall  be  regarded  as  excepted  to  and 
uubject  to  revision  for  error  vrithout  the  ne- 
cessity of  taking  a  bill  of  exceptions,  and  we 
also  called  attention  to  article  2062,  provid- 
ing that  where  the  ruling  of  the  court  ap- 
pears otherwise  of  record,  no  bill  is  required. 
We  did  not  attempt  in  those  cases  to  construe 
the  articles  further  than  to  apply  them  to 
the  question  there  under  consideration. 

In  the  case  of  Railway  Co.  v.  Galloway, 
165  S.  W.  550,  where  there  was  no  objection 
to  the  general  charge  and  a  special  instruc- 
tion was  requested  on  the  same  issue,  without 
taking  a  bill  to  its  refusal,  and  an  assign- 
ment was  based  on  the  refusal  of  the  court 
to  charge  and  to  the  refusal  of  the  special 
instructions  on  that  Issue,  this  court  held 
that  the  failure  to  give  the  requested  instrne- 
tion  under  article  2061,  in  the  absence  of  an 
exception  to  the  action  of  the  court  refusing 
It,  would  be  held  to  be  approved,  and  in  the 
absence  of  an  objection  to  the  general  charge 
on  that  issue  would  be  regarded  as  waived. 
We  have  not  held  that  tlie  failure  to  object 
would  be  an  approval  of  the  court's  general 
charge,  or  that  it  would  deprive  the  aggriev- 
ed party  of  the  right  to  present  error  upon 
the  refusal  of  requested  instructions  if  prop- 
erly presented  by  bill  of  exceptions.  We  note 
that  the  above  cases  have  been  cited  as  If 
supporting  the  latter  proposition.  This  court 
has  never  intended  to  make  such  holding, 
but  in  the  Alcorn  Case,  supra,  expressly  held 
a  failure  to  object  to  the  general  charge 
would  not  defeat  the  right  to  assign  error 
upon  the  refusal  of  the  specially  requested 
instruction. 

[2, 3]  The  first  assignment  presents  that 
the  court  was  in  error  in  overruling  appel- 
lant's general  exception:)  to  the  petition. 
Every  reasonable  Intendment  will  be  indulg- 
ed in  favor  of  the  allegations  In  the  petition 
under  a  general  exception.  The  objection 
appears  to  be  that  the  petition  alleges  the 
authority- of  the  agent  was  to  make  a  sale, 
and  the  balance  due  on  the  purchase  price 
"was  to  suit  the  purchaser  as  to  the  pay- 
ment of  same,"  or  "upon  terms  to  suit  pur- 
chaser," and  that  the  lot  was  sold  "upon 
terms  required  by  defendant,"  the  seller.  It 
was  also  alleged  that  the  sale  was  made  to 
a  purchaser,  "willing  and  able  to  pay  all 
cash  for  said  property,  or  to  make  terms  to 
suit  the  defendant"  We  think  it  Is  reasona- 
bly apparent  that  It  was  alleged  the  agent 
was  authorized  to  sell  for  a  stipulated  price, 
giving  the  cash  required,  and  the  balance  was 
to  be  paid  by  the  purchaser  at  such  time  as 
would  suit  blm;  that,  a  purdiaser  was  found 


who  was  willing  to  take  it  on  tbe  terms  men- 
tioned  or  to  pay  all  cash,  or  to  make  the 
terms,  payments,  to  suit  the  defendant ;  that 
these  terms,  or  either  of  them,  suited  the 
purchaser.  The  petition  Is  not,  in  our  Judg- 
ment, subject  to  a  general  exception. 

[4]  The  second  assignment  Is  overruled. 
If  the  petition  Is  defective  in  falling  to  plead 
several  alternative  allegations  by  s^arate 
counts,  the  appellant  should  have  presented 
a  special  exception  on  that  ground.  A  gen- 
eral exertion  will  not  reach  the  defect,  If 
any. 

[6]  The  third  assignment  asserts  that  the 
third  count  or  allegation,  set  up  for  the  first 
time  March  23,  1915,  alleged  a  new  cause  of 
action,  and  was  therefore  barred  by  the  stat- 
ute of  Umltati(m.  We  do  not  think  so.  The 
contract  of  agency.  In  all  the  several  ways 
alleged,  is  substantially  the  same.  In  all  the 
price  of  the  land  was  $8,000,  $2,500  cash,  and 
the  balance  to  be  secured  by  vendor's  Hen. 
In  the  last  It  is  alleged  the  cash  was  to  be 
not  less  than  $2,600.  The  cause  of  action 
alleged  in  each  as  to  whether  it  is  the  same 
cause  of  action  will  meet  the  test  laid  down 
by  the  Supreme  Court,  in  Phoenix  Lbr.  Co.  y. 
Houston  Water  Co.,  94  Tex.  456,  61  S.  W. 
707.  The  original  allegations  and  that  added 
by  insertion  evidently  declare  upon  the  same 
transaction,  and  differed  only  as  to  the  terms 
and  effect  of  the  agency  contract.  Green  v. 
Loftis,  132  S.  W.  507;  Burton  v.  Beyer,  34 
Tex.  Civ.  App.  276,  78  S.  W.  248. 

[6]  The  fourth  and  fifth  assignments  of  er- 
ror urge  that  the  court  should  have  given 
the  first  and  second  specially  requested  in- 
structions, which  In  effect  directed  a  verdict 
for  the  appellant,  for  the  reason  that  the  ap- 
pellee did  not  make  a  sale  upon  the  terms 
upon  which  the  property  was  listed.  The 
witness,  Milam,  who  testifies  he  was  manager 
of  the  real  estate  department  of  appellee  at 
the  time  the  property  in  controversy  was  list- 
ed, and  who  made  the  listing  contracts,  testi- 
fied: 

"On  January  18,  1910,  it  (the  lot)  was  listed 
at  a  gross  price  of  $8,000,  $2,1300  of  this  to  be 
cash ;  that  is,  the  cash  payment  was  not.  to  be 
less  than  $2,500,  and  the  balance  in  vendor's 
lien  notes  bearing  8  per  cent,  interest.  The 
Smith  Company  was  to  get  5  per  cent,  on  the 
gross  price  of  $8,000  for  making  the  sale  of  said 
property." 

This  witness  further  testified  that  he  sold 
this  property  to  C.  P.  Dawson  and  entered 
Into  a  written  contract  with  him ;  that  Daw- 
son was  financially  able  to  buy  the  property ; 
"he  was  ready  and  wUUng  and  able  to  cod> 
ply  with  the  terms  of  his  contract  to  pur- 
chase said  property;"  that  he  informed  ap- 
pellant of  the  sale  and  showed  him  the  con- 
tract; that  appellant  said  he  thought  the 
property  would  sell  for  more,  but  that  he  was 
willing  to  take  the  price  and  pay  the  com- 
mission, but  that  his  brother,  who  wajs  in- 
terested with  him,  was  unwilling  to  take 
that  for  the  land ;  that  witness,  up  to  the 
time  when  appellant  refused  to  deed  the  land« 
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did  not  know  that  appellant's  brotber  or 
brother-in-law  had  any  Interest  In  the  lot, 
and  asked  appellant  why  he  had  not  told  him 
of  that  fact.  Appellant  replied  his  brother 
liad  been  willing  to  sell  for  that  price,  but 
had  since  refused  to  take  the  price  and  want- 
ed more.    This  witness  testified  that: 

"I  did  sell  said  property  on  January  22,  1910, 
to  C.  P.  Dawson.  I  negotiated  the  sale  selling 
said  proper^  for  f 8,000,  on  the  following  terms: 
{4,500  cash  and  the  (assumption?)  of  |3,000 
vendor's  lien  notes,  which  I  understood  at  the 
time  were  outstanding  against  said  property,  but 
hter  found  out  that  there  were  none." 

Smith,  the  general  manager  of  the  com- 
pany, testified  to  the  terms  of  the  listing  con- 
tract substantially  as  did  Milam.  Smith  says 
Dawson  was  willing  to  pay  more  cash  than 
agreed  upon  in  the  contract;  that  it  was 
understood  there  were  $3,500  in  notes  against 
the  property,  and  that  Dawson  would  have 
to  assume  them,  but  if  there  were  no  notes, 
then  Dawson  would  pay  all  cash.  If  appel- 
lant wanted  It ;  that  he  was  willing  to  meet 
the  terms  of  appellant,  and  was  financially 
able  to  do  it.  Smith  says  he  drew  the  writ- 
ten contract.  There  Is  no  testimony  show- 
ing that  there  was  a  contract  to  sell  the  land 
for  all  cash,  or  that  appellant  was  ever  noti- 
fied that  Dawson  would  pay  all  cash.  The 
testimony  shows  positively  he  was  not  pres- 
ent when  the  purported  trade  was  made  be- 
tween Dawson  and  the  Smith  Company. 
There  was  in  fact  no  incumbrance  on  the 
lot  for  $3,500,  or  for  any  sum  of  money,  and 
it  is  not  pretended  that  appellant  represent- 
ed there  was.  The  listing  slip  offered  in 
evidence  shows;  "Price  $8,000.00  gross ;  terms, 

12,500.00  cash;    Incumbrance,  ;"    and 

onder  the  word  and  dash  Is  written,  "Bal. 
*3.500.0O  to  suit."  A  written  contract  was 
entered  Into  on  the  22d  day  of  January,  1910, 
signed  by  C.  P.  Dawson,  and  "Smith  Com- 
pany by  W.  H.  Milam,  Sales  Manager's  Agent 
for  D.  Rablnowltz."  This  contract  recited 
the  land  was  sold  for  $8,000,  to  0.  P.  Daw- 
son; $4,500  cash,  and  the  "balance  In 
the  assumption  by  Dawson  of  $3,500.00  in- 
cumbrance now  against  the  said  property;. 
Interest  on  said  notes  to  be  paid  by  said 
Rabinowlts  to  date  of  transfer."  Four  hun- 
dred dollars  was  paid  Into  the  liands  of  the 
agents.  "Balance  of  cash  payment  to  be 
made  and  notes  and  deed  of  trust  to  be  exe- 
cuted at  once  when  general  warranty  deed 
Is  presented  when  property  conveyed  herein- 
before described. '  All  taxes  to  be  paid  up  to 
and  Including  the  year  1909;  rents  to  go 
to  grantee  to  date  of  transfer."  The  con- 
tract further  evidences  that  30  days  were 
allowed  In  which  to  prepare  abstracts  and 
conclude  transfer.  The  rents  on  the  prop- 
erty was  $45  per  month.  C.  P.  Dawson  tes- 
tified that  he  entered  into  a  contract  as 
shown  by  the  writing  for  the  purchase  of 
the  property,  and  identified  the  written  con- 
tract as  the  one  signed  by  him.  He  testified: 
"I  was  ready,  willing,  and  able  to  comply 
with  my  contract  to  purchase  said  property ;" 


that  he  demanded  of  appellant  a  compliance 
with  the  sale  "according  to  the  terms  of  the 
contract."  Appellant, 'according  to  his  recol- 
lection, refused  to  deed  the  property  l>ecause 
he  had  previously  sold  it  On  cross-exam- 
ination Dawson  testified  that  he  had  the 
money  to  pay  the  cash  called  for,  and  that 
he  was  able  and  willing  to  comply  with  his 
contract.  The  agents,  according  to  the  un- 
contradicted testimony,  were  authorized  to 
seU  the  lot  for  $8,000,  with  at  least  $2,500 
cash,  balance  to  be  secured  by  vendor's  lien 
notes,  bearing  8  per  cent,  interest.  They 
made  a  written  contract  with  Dawson  to  sell 
for  tliat  price,  and  to  pay  $4,500  cash  and 
to  assume  $3,500  incumbrance,  which  in  fact 
had  no  existence.  The  appellant,  under  the 
contract,  could  not  have  compelled  the  exe- 
cution of  such  note.  He,  according  to  ap- 
pellee, stipulated  that  he  should  have  ven- 
dor's Uen  notea  The  appellees  made  no  con- 
tract requiring  the  purchaser  to  execute  such 
notes.  Again,  the  appellee  was  not  author- 
ized to  give  the  purchaser  the  rents  on  the 
property  until  the  matter  was  closed  up. 
Ordinarily,  a  proposed  purchaser  gets  the  use 
of  his  money  and  the  proposed  seller  the 
use  or  rents  of  his  property  until  the  trade 
is  finally  consummated.  It  is  certain  a  writ- 
ten contract  was  not  executed  according  to 
the  terms  the  agents  were  authorized  to  give 
the  purchaser.  The  Sndth  Company  failed 
to  pursue  the  authority  given  them ;  there- 
fore no  valid  sale  was  made.  It  was  re- 
quired to  strictly  pursue  the  method  and  the 
power  granted  it  in  the  listing  contract  This 
it  did  not  do,  and  therefore  was  not  entitled 
to  commissions  to  a  sale  it  never  made. 
Colvln  V.  Blanchard,  101  Tex.  281,  106  S.  W. 
323;  Pryor  v.  Jolly,  91  Tex.  86,  40  S.  W. 
959;  Evants  v.  Fuqua,  102  Tex.  430,  118  S. 
W.  132,  132  Am.  St  Rep.  892;  Hagler  v. 
Ferguson,  102  Tex.  432,  118  8.  W.  133,  133 
Am.  St.  Rep.  895;  Henderson  v.  Gilbert,  171 
S.  W.  304 ;  Caldwell  v.  Scott  143  S.  W.  1193. 

Appellee  apparently  Insists  that  if  the  con- 
tract was  not  In  accordance  with  the  terms 
given  it,  a  purchaser  was  nevertheless  found 
who  was  willing,  and  able,  to  pay  all  cash, 
whi<>h  would  be  within  the  terms  of  the  list- 
ing contract  Dawson  may  have  been  will- 
ing to  pay  cash,  but  he  did  not  so  contract, 
and  the  appellant  could  not  have  forced  him 
to  do  so.  Hagler  v.  Ferguson,  and  Evants 
V.  Fuqua,  supra.  Both  Milam  and  Dawson 
testified  that  Dawson  was  willing  and  able 
to  take  the  land  according  to  the  terms  of 
the  contract  mdl^e.  Smith  testifies  that  Daw- 
son wanted  to  pay  cash,  but  could  not  do 
so  because  of  the  incumbrances.  The  agent 
never  so  notified  appellant,  and  Dawson  nev- 
er agreed  to  pay  cash  or  entered  into  any 
such  contract.  It  was  incumbent  upon  ap- 
pellee to  show  a  sale  in  accordance  with  their 
authority  in  the  listing  contract  and  this 
was  not  done. 

Tlie   fourth,  fifth,  and  eight  as9lgumettti< 


are  sustained. 
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It  will  be  unnecessary  to  notice  other  as- 
signments. The  case-  will  be  reversed  and 
rendered  for  the  appellant ' 


BORSCHOW  ▼.  WILSON.     (No.  1685.) 

(C5onrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec  8,  1016.    Rehearing  Denied 

Dec.  21  1»16.) 

1.  Evidence  «=9441(11)— Paboi,  Evidbncb— 
Vabyinq  Tesus  of  Conteact. 

In  an  action  on  notes  transferred  as  part 
consideration  for  an  exchange  of  property  un- 
der a  written  contract  agreeing  to  sell  and  con- 
vey the  notes,  where  the  written  contract  was 
clear  and  unambiguous,  and  there  was  no  aver- 
ment in  the  pleadings  that  there  was  any  fraud 
or  mistake  which  made  it  an  incomplete  or 
incorrect  memorial  of  the  agreement  entered 
into,  parol  evidence  was  inadmissible  to  prove 
terms  either  additional  to  or  different  from 
those  contained  in  the  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  179&-1812,  204372044;  Dec  Dig. 
«=>441(11).] 

2.  Bills   and    Notes    9ss280>-Aoooia{ODA- 

TION   INDOBSEB. 

If  one  not  having  an  assignable  interest  in 
promissory  notes  joined  in  an  indorsement  for 
the  purpose  of  assignment  alone,  his  liability 
would  have  been  that  of  a  surety  or  guarantor 
and  not  that  of  an  ordinary  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  622,  627;  Dec.  Dig.  «=>• 
280.] 

3.  Pbikcipal  ahd  Agent  (S=s>109(4)— Liabil. 

ITT  OF  PBINOIPAI.  —  INDOBSEMENT  OF  KoTE 

BY  Agent. 
An  indorsement  of  a  note  by  an  agent  In 
his  own  name  does  not  bind  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  §8  322,  366;  Dec  Dig. 
«=>109(4)1 

4.  Pkincbpai.  and  Agent  ^=9171(1) — ^Liabil- 
iTT  OP  Phincipal—Acts  of  Agent  in  His 
Own  Name. 

The  fact  that  a  principal  received  the  ben- 
efit of  a  transaction  is  not  alone  sufficient  to 
make  him  liable  for  the  agenf  s  undertaking  in 
his  own  name. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  U  644,  645.  653,  654; 
Dec.  Dig.  (S=.171(l).] 

5.  Peaud  €=»47— Elementb— Ihjxibt  to 
Plaintiff. 

Where  a  count'  charged  the  alleged  partner 
of  the  indorsee  of  notes  with  conspiracv  to  con- 
vey to  plaintiff  notes  worth  less  than  their  face 
value,  in  the  absence  of  evidence  that  either 
maker  or  payee,  both  liable  personally  for  pay- 
ment of  the  notes,  were  insolvent,  no  injury  to 
plaintiff,  the  first  essential  in  an  action  for 
fraud,  wsui  shown,  and  there  was  no  liability. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  42 ;   Dec  Dig.  «=»47.J 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;  L.  D.  Guinn,  Judge. 

Suit  by  A.  M.  Wilson  against  Max  Bor- 
scbow  and  others.  From  a  Judgment  for 
platntifl  against  named  defendant  and  de- 
fendant J.  N.  Label,  named  defendant  ap- 
peals.   Reversed  and  rendered. 

Samuels  &  Brown,  of  Ft  Wortb,  for  ap- 
pellant J.  Lee  Zumwalt,  of  Dallas,  for  ap- 
pellee. 


HODGES,  J.  In  August,  1914,  the  appel- 
lee, A.  N.  Wilson,  Instituted  this  suit  in  the 
district  court  of  Cherokee  county  against  G. 
H.  Moss,  J.  S.  Brasher,  and  J.  N.  Label,  al- 
leging. In  substance,  as  follows:  That  Q.  H. 
Moss  had  made,  executed,  and  delivered  to 
the  defendant  Brasher  three  promissory  notes 
for  $500  each,  with  interest  from  date  at 
the  rate  of  8  per  cent  per  annum,  due  April 
21,  1014,  1915,  and  1916,  respectively.  The 
notes  contained  the  stipulation  that  a  fail- 
ure to  pay  any  one  of  them  at  maturity  would 
at  the  option  of  the  holder  mature  all  of 
them.  These  notes  were  given  In  part  pay- 
ment of  the  purchase  money  for  a  tract  of 
land  described  In  the  pleadings,  which  bad 
been  sold  by  Brasher  to  Moss.  The  notes 
were  thereafter,  for  a  valuable  considera- 
tion, and  before  maturity,  sold  to  J.  N.  LabeL 
and  were  by  Label  assigned  and  transferred 
to  the  plaintUf.  One  of  the  notes  had  ma- 
tured but  had  not  been  paid,  and  plaintiff 
had  exercised  his  option  to  declare  all  of 
them  due  and  had  placed  them  In  the  hands 
of  an  attorney  for  suit  The  petition  con- 
cluded with  a  prayer  for  a  personal  Judg- 
ment against  the  parties  mentioned,  and  for 
a  foreclosure  of  the  vendor's  lien  upon  the 
land  described.  In  January,  1915,  the  plain- 
tiff, Wilson,  filed  an  amended  original  peti- 
tion, retaining  as  defendants  Moss,  Brasher, 
and  Label,  and  making  the  appellant  Max 
Borschow  also  a  party  defendant  In  addi- 
tion to  the  averments  contained  In  the  orig- 
inal petition,  it  was  alleged.  In  substance, 
that  Brasher  bad  transferred  all  of  the 
notes  to  Label  and  Borschow;  that  Label 
and  Borschow  had  assigned  and  transferred 
the  notes  to  the  plaintiff,  and  as  a  part  of 
the  trade  had  agreed  to  Indorse  the  notes 
with  recourse  on  themselves;  but  that  the 
notes  were  In  fact  transferred  by  Label  alone, 
without  indorsement.  It  .was  further  aver- 
red, if  the  plaintiff  was  mistaken  as  to  the 
ownership  of  the  notes  being  In  l4ibel  and 
Borschow,  that  these  parties  in. their  deal- 
ings with  him  were  acting  as  a  partnership. 
It  was  also  charged  that  Label  In  transfer- 
ring the  notes  was  acting  as  the  agent  of  Bor- 
schow. Borschow  under  oath  denied  the  ex- 
istence of  the  partnership  between  him  and 
Label,  denied  that  Label  was  his  agent  In  any 
transaction  with  the  plaintiff,  and  also  de- 
nied that  he  was  in  any  .way  connected  with 
the  trade  between  plaintiff  and  Label.  Mo^ 
and  Brasher  filed  no  answer,  and  Judgment 
was  rendered  against  them  by  default  for 
the  amount  of  the  notes,  with  a  foreclosure 
of  the  vendor's  lien.  The  trial  then  proceed- 
ed up<m  the  answers  of  Borschow  and  Label. 

The  facts  as  disclosed  by  the  testimony 
were,  in  substance,  as  follows:  In  August, 
1913,  Wilson  was  the  owner  of  a  stock  of 
goods  in  the  town  of  Justin,  Denton  comity, 
Tex.,  which  he  desired  to  sell.  After  some 
negotiations,  he  and  J.  N.  Label  agreed  upon 
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the  terms  ot  a  tarade,  wbldi  they  subeequently 
embraced   In   the  foUawlng  written   agree- 
ment: 
"State  of  Texas,  CSoanty  of  Denton. 

"Know  all  men  by  these  presents: 

"That  we,  A.  M.  WUaon,  party  of  the  first 
part,  and  J.  N.  Label,  party  ot  the  second  parL 
hare  entered  into  the  following  agreement  and 
contract,  for  the  exchange  and  sale  of  property 
and  merchandise : 

"First.  The  party  of  the  first  part  bargains, 
sells  and  exchanges  to  the  party  of  the  second 
part  as  follows:  One  stock  of  groceries,  gen- 
eral merchandise  and  fixtures  situated  in  the 
town  of  Justin,  Tex.,  Denton  county,  said  stock 
to  be  sold  at  wholesale  cost  price. 

"Second.  And  in  consideration  the  party  of 
the  second  part  bargains,  sells  and  conveys  to 
the  party  of  the  first  part  as  follows:  Two 
tracts  of  land.  One  being  160  acres  in  Hender- 
son county,  seven  miles  south  of  the  town  of 
Athens,  known  as  the  Henry  McGall  place. 
Also  one  75-acre  tract  located  10  miles  south- 
west of  the  town  of  Jacksonville.  Tex.,  known 
as  the  Bobert  A.  Smithers  place.  Also  two 
groaps  of  vendor's  lien  notes  totaling  the 
amount  of  $2,340.00.  The  value  of  the  entire 
property,  land  and  notes,  being  $7,250.00. 

"Thiro,  It  is  further  agreed  and  understood 
by  each  of  the  parties  to  this  contract,  that 
should  the  stock  and  fixtures  invoice  more 
than  the  land^  and  notes  amount  to  then  the 
par^  of  the  second  part  agrees  that  the  differ- 
ence shall  apply  to  the  transferable  indebted- 
ness of  the  party  of  the  first  part  on  the  stock 
transferred,  and  if  the  difference  should  be 
more  than  this  indebtedness,  then  the  reinain- 
ing  difference  is  to  be  paid  in  cash. 

"Fourth.  Should  either  party  to  this  con- 
tract, after  good  and  sufficient  titles  have 
been  fomishea,  refuse  to  deliver  possession  of 
said  property  on  completion  of  the  inventory 
to  the  above-mentioned  stock,  then  the  party  in 
dpfaidt  shall  surrender,  forfeit  and  deliver  all 
papers  to  the  party  complying  with  the  contract. 

"Fifth.  It  is  agreed  and  understood  that  the 
party  of  the  second  part  Is  not  to  assume  any 
contracts  made  by  tne  party  of  the  first  part 
for  roods  to  be  delivered  after  the  present  date. 

"Witness  our  hands  this  the  J2th  Hay  of 
August,  A.  D.  1013.  A.  M.  Wilson. 

"J.  N.  Label." 

Wilson  testified  that  before  this  written 
contract  was  executed  he  and  Label  discuss- 
ed the  manner  In  which  the  notes  referred 
to  were  to  be  transferred  and  that  It  was 
agreed  between  them  that  they  were  to  be 
assigned  by  Label's  written  indorsement 
without  any  qualification.  He  was  corrobo- 
rated by  another  witness,  who  wrote  the 
contract  and  was  present  at  the  time.  Wil- 
son also  testified  that  after  an  Inventory  of 
the  goods  had  been  completed,  and  during 
his  absence.  Label  brought  to  his  office  and 
left  for  delivery  to  him  a  written  assign- 
ment of  the  notes,  stipulating  that  they  were 
transferred  without  recourse.  Wilson  refused 
to  accept  that  assignment,  and  went  over 
to  the  store  to  see  Label  about  it  He  was 
informed,  however,  by  Mr.  Borschow,  that 
Label  was  not  In  town,  but  that  he  (Bor- 
schow) would  see  Label,  and  was  assured 
by  Mr.  Borsdiow  that  the  matter  would  be 
arranged  satisfactorily. 

This  oral  testimony  on  the  pert  ot  Wilson 
was  admitted  over  the  appellant's  objection. 
Label  denied  that  he  bad  entered  into  any 
agreement  with  Wilson  to  assign  the  notes 


by  written  indoiaement  and  testified  that  no 
such  agreement  was  ever  made  between 
them. 

It  appeared  from  other  testimony  that  one 
group  of  the  notes,  transferred  by  Label 
to  WllB<m  as  a  part  of  the  consideration  in 
that  trade,  belonged  originally  to  Borschow, 
but  that  the  notes  involved  In  this  suit  be- 
longed to  Label.  - 

At  the  conclusion  of  the  evidence,  the  ap- 
pellant, Borschow,  requested  the  court  to 
peremptorily  instruct  a  verdict  In  his  fa- 
vor. This  was  refused  and  the  case  was 
submitted  on  special  Issues,  which  resulted 
in  a  finding  of  the  following  facts:  (1)  That 
Label  and  Borschow  Jointly  purchased  the 
stock  of  goods  from  Wilson.  (2)  That  Label 
acted  for  himself  and  as  agent  for  Borschow 
in  that  purchase.  (S)  That  Label  agreed  to 
assign  the  notes  Involved  in  this  suit  by  a 
plain  and  unqualified  written  Indorsement. 
(4)  That  in  making  that  agreement  he  was 
acting  both  for  himseU  and  Borschow.  Ci^ 
on  these  findings  the  court  entered  a  judg- 
ment In  favor  of  the  appellee,  Wilson,  against 
both  Label  and  Borschow  as  indorsers  on 
the  notes.  Borschow  alone  has  appealed 
from  that  judgment 

It  will  be  observed  that  In  the  amended 
original  petititxi  filed  in  this  case  the  lia- 
bility of  the  appellant,  Borschow,  is  based 
upon  the  ground  that  he,  together  with  La- 
bel, agreed  to  Indorse  the  notes  without  any 
qualification.  It  is  also  alleged  that  Label 
in  contracting  with  Wilson  was  acting  as  the 
agent  of  Borschow,  and  that  Label  and  Bor- 
schow were  partners  in  the  undertaking. 
In  a  trial  amendment  filed  by  the  appeUee, 
the  liability  of  Borschow  is  based  upon  the 
ground  that  be  and  Label  entered  into  a 
conspiracy  to  defraud  Wilson  by  Inducing 
him  to  trade  for  and  accept  promissory  notes 
that  were  "worth  less  than  their  face  value." 

[1]  Appellant's  liability  upon  the  first  count 
of  the  appeQee's  pleadings  must  be  determin- 
ed by  the  terms  of  the  written  contract, 
which  has  been  heretofore  quoted.  It  ap- 
pears to  be  conceded  by  counsel  for  both  par- 
ties that  this  contract  Is  the  only  writing 
which  contains  any  of  the  foregoing  state- 
ment of  the  facts.  The  court,  over  the  ob- 
jection of  appellant,  permitted  Wilson  to  tes- 
tify that  Label  expressly  agreed  to  assign 
the  notes  by  a  plain  Indorsement.  This  tes- 
timony was  either  superfluous  or  inadmissi- 
ble. The  written  contract  was  clear  and  im- 
amblguous,  and  there  Is  no  averment  in  the 
pleadings  or  statement  in  the  evidence  that 
there  ,was  any  fraud  or  mistake  which  made 
it  an  Incomplete  or  an  incorrect  memorial  of 
the  agreement  entered  into  at  that  time. 
Parol  evidence  was  therefore  Inadmissible  to 
prove  terms  either  additional  to  or  different 
from  those  contained  In  the  writing.  On  the 
other  hand.  If  It  can  be  said  that  the  terms 
of  the  written  contract  to  sell  and  convey  the 
promissory  notes  Implied  an  assignment  by 
a  plain  indorsement,  the  panA  testimony  of 
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Wilson  was  superfluoua  and  added  nothing 
to  tbe  stipulation  to  be  considered  In  con- 
strulngr  the  contract.  Hence,  In  cUsposing  ot 
the  issue  of  liability  under  the  first  count, 
we  are  confined  to  the  written  contract  alone. 
[2-4]  The  question  then  is :  Did  the  terms 
employed  by  the  parties  in  this  contract  im- 
ply that  Label  was  to  assign  by  written  in- 
dorsement? In  other  words,  did  the  terms 
"sell  and  convey,"  when  applied  to  negotiable 
promissory  notes,  carry  the  Implication  that 
the  sale  and  conveyance  were  to  be  In  the 
form  of  an  Indorsement  without  any  qualifi- 
cation? The  common-law  rule  pertaining  to 
the  assignment  of  promissory  notes  and  oth- 
er choses  in  action  does  not  prevail  in  this 
state.  Word  v.  Blwood,  90  Tex.  130,  37  S. 
W.  414;  Prouty  v.  Musqulz,  94  Tex.  87,  68 
S.  W.  721,  906.  The  contract  by  Its  terms 
bound  only  Label.  There  was  no  evidence 
that  Borschow  had  agreed  to  participate  in 
the  sale  end  conveyance  of  the  notes.  Let 
us  then  suppose  that  Label  had  i)erformed 
the  contract,  according  to  Wilson's  under- 
standing, and  had  actually  indorsed  the  notes 
without  any  qualification:  Would  that  in- 
dorsement have  bound  Borschow  also?  The 
indorsement  being  for  the  purpose  of  assign- 
ment alone,  it  could  not  have  been  within  the 
contemplation  of  the  parties  that  one  having 
no  assignable  Interest  should  Join  in  the  in- 
dorsement, without  an  express  agreement  to 
that  effect.  Had  Borschow  also  Indorsed  the 
notes,  his  liability  would  not  have  been  that 
of  an  ordinary  indorser,  but  that  of  a  sure- 
ty or  a  guarantor.  Latham  v.  Houston  Flour 
Mills,  68  Tex,  127,  8  S.  W.  462;  Brooks  v. 
Stevens,  178  S.  W,  30;  Jones  v.  Lyndi,  137 
S.  W.  395;  8  Cor.  Jur.  79,  and  cases  cited 
in  notes.  Had  Label  by  authority  written 
Borschow's  name  on  the  back  of  the  notes, 
the  situation  of  the  latter  would  have  been 
the  same  as  if  he  had  himself  put  It  there. 
It  follows  then  that,  in  the  absence  of  proof 
that  Borschow  or  Label  had  agreed  that  Bor- 
schow should  be  bound  upon  the  notes,  the 
Judgment  appealed  from  is  unsupported  by 
the  evidence.  Label  could  not  have  acted  as 
Borschow's  agent  in  conveying  Label's  own 
property ;  this  is  true  even  though  they  may 
have  been  partners  In  the  result  of  the  nego- 
tiations. These  notes  were  negotiable  instru- 
ments ;  and,  under  the  rule  prevailing  in  this 
and  many  other  states,  an  Indorsement  by 
an  agent  in  his  own  name  does  not  bind  the 
prlndpaL  Texas  Land  &  Cattle  Co.  v.  Car- 
rol &  Her,  63  Tex.  48 ;  Sanger  v.  Warren,  91 
Tex.  472,  44  S.  W.  477,  66  Am.  St.  Rep.  913 ; 
New  York  Life  Ins.  Co.  v.  Martlndale,  73 
Kan.  142,  88  S.  W.  559,  21  L.  R.  A.  (N.  S.y 
1015.  121  Am.  St.  Rep.  362,  12  Ann.  Cas.  677, 
and  cases  cited  in  notes.  The  fact  that  the 
principal  received  the  beaeflts  of  the  transac- 
tion is  not  alone  sufiScient  to  make  him  lia- 
ble for  the  agent's  undertaking.  We  there- 
fore conclude  that  the  evidence  was  insuffi- 


cient to  bold  Borediow  liable  upon  the  con- 
tract to  indorse. 

[S]  The  next  question  is:  Was  Borschow 
liable  upon  the  ground  that  be  conspired  wlfh 
Label  to  convey  notes  worth  less  than  their 
face  value?  Treating  the  averments  in  this 
coimt  of  the  appellee's  petition  as  sufficient 
to  diarge  an  actionable  conspiracy  to  de- 
fraud, there  is  no  evidence  to  support  a 
finding  against  Borschow  upon  that  issue. 
The  notes  were  executed  by  Moss  payable  to 
the  ooder  of  Brasher,  and  by  the  latter  trans- 
ferred to  Label  by  plain  indorsement  Both 
Moss  and  Brasher  became  liable  personally 
for  the  payment  of  the  notes.  There  was 
no  evidence  from  which  it  might  have  been 
concluded  that  either  of  these  parties  was 
insolvent;  and,  unless  they  were,  no  injury 
to  the  appellee  has  been  shown,  and  the  first 
essential  in  an  action  for  fraud  was  lacking. 
There  was  therefore  no  basis  for  a  Judgment 
against  the  appellant  upon  that  count 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  court  should  have  given  the 
peremptory  instruction.  The  Judgment  there- 
fore vtW  be  reversed,  and  Judgment  here  ren- 
dered in  favor  of  the  appellant,  Borschow. 


•LUCK  V.  ALAMO  PBINTINa  00.    (No.  6697.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  1,  1916,    Rehearing  Denied  Dec.  2U, 

1916.) 

1.  COBPOBATIONS       «=»33— LlABILITIBS— COW- 

TBACT8— Notice  of  Cobfobate  Existe.nce. 
The  appearance  of  the  name  of  an  associa- 
tion on  the  office  door  with  the  names  of  the 
individuals  with  whom  the  representative  ot 
plaintiff  dealt  did  not  necessarily  give  notice  to 
plaintiff  of  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «=>33.] 

2.  Sales  «=»52(6)— Aotiohs  fob  Pbick— Evi- 

UBNCE. 

tn  an  action  for  the  agreed  price  for  printing 
and  supplies,  evidence  held  to  support  the  jury's 
finding  that  the  plaintiff,  through  its  agent,  dealt 
with  defendant,  binding  him  individually. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  138;   Dec.  Dig.  «=»52(6).] 

Appeal  from  Bexar  County  Court  tot  Civil 
Cases;   Ed  H.  Wicks,  Special  Judge. 

Action  by  the  Alamo  Printing  Company 
against  J.  J.  Luck  and  others.  From  a  Judg- 
ment for  plaintiff,  defendant  J.  J.  Luck  ap- 
peals.   Affirmed. 

Williams  &  Hall,  of  San  Antonio,  for  ap- 
pellant Wm.  H.  Russell,  of  San  AntoniOk 
for  appellee. 

SWEARINGEN,  J.  Appellant  was  sued, 
with  other  defendants,  for  $193.20,  being  tlie 
agreed  price  for  certain  printing  and  supplies. 
The  county  court  gave  the  Jury  two  general 
instructions,  and  submitted  one  special  issue, 
which  was: 

"Question  No.  1.  Was  any  contract  made  tot 
the  printing  by   plaintiff,  the  Alamo  Printing 
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Company,  through  its  agent,  M.  C.  Hill,  -with 
Ae  defendant  3.  3.  Liuck,  binding  him  indiridual- 
ly?    Answer  yes  or  no" 

—to  which  the  Jury  answered,  "Yes."  The 
court  rendered  Judgment  In  favor  of  appellee 
against  defendants,  J.  J.  Luck,  E.  A.  Luck, 
and  Neal  Currie,  and  also  against  the  U.  8. 
Fidelity  &  Guaranty  Company,  surety  on  the 
appeal  bond  of  the  defendant  J.  J.  Luck,  for 
1193^  and  interest  at  the  rate  of  6  per  cent 
from  October  19,  1916,  together  with  costs 
incurred  in  both  the  Justice  and,  county  courts. 
Appellant  J.  J.  Luck  alone  appealed. 

Appellee  made,  among  others,  the  following 
allegation: 

"This  plaintifF  would  further  show  that  the 
defendant  J.  J.  Luck  personally  bound  and  ob- 
li^ted  himself  to  pay  the  account  sued  on  by 
reason  of  the  fact  that  prior  to  the  time  the 
said  account  was  made  and  at  the  time  the  prices 
thereon  were  submitted  to  the  defendant,  J.  J. 
Lock,  it  was  understood  and  agreed  betwosn 
the  parties  that  the  defendant  J.  J.  Luck  was  to 
pa;  for  the  same." 

Appellant,  J.  J.  Luck,  filed  a  jdea  In  bar, 
wherein  he  averred  as  follows: 

"He  further  shows  to  the  court  that  he  never 
purchased  of  the  plaintiff  herein  any  goods, 
wares,  or  merchandise  as  claimed  by  plaintiff 
herein,  nor  did  this  defendant  erer  authonsb 
anv  one  to  purchase  from  plaintiff  for  him  any 
such  goods,  wares,  or  merchandise." 

,  Appellant  filed  an  additional  plea  which 
contained  a  general  denial  and  the  following 
gpedal  denial: 

"(3)  He  (J.  J.  Luck)  denies  positively  that  be 
ever  dealt  with  plaintiff  individually  in  -  any 
transaction  wliatever." 

The  evidence  was  conflicting  upon  the  Issue 
made  by  the  pleadings  as  above  indicated. 
The  agent  of  appellee,  Hill,  testified: 

'That  after  receiving  manuscripts,  etc.,  from 
E.  A.  lAick  be  called  at  the  office  in  Frost  Build- 
in;  over  door  of  which  names  of  Mexico-Amer- 
ican Colony  Association,  E.  A.  Luck  and  J.  J. 
Lock  appeared ;  that  E.  A.  Luck  was  seated  at 
«ne  desk  and  J.  J.  Luck  at  another.  After  giv- 
ing prices  to  E.  A.  Lack,  said  E.  A.  Luck  in- 
troduced witness  to  J.  J.  Luck,  stating  to  wit- 
ness that  said  J.  J.  Luck  was  his  father,  and  that 
he  desired  his  father  to  pass  upon  the  prices, 
u  liis  father,  J.  J.  Lock,  was  to  do  the  paying. 
That  witness  then  handed  said  prices,  etc.,  to  J. 
J.  Luck,  who  asked  E.  A.  Luck  if  the  prices 
were  in  line,  and  when  E.  A.  Luck  said,  'Yes,' 
that  J.  J.  Lack  said,  'All  right,'  and  banded  tne 
papers  back  to  witness,  who  thereupon  returned 
to  office  of  Alamo  Printing  Company,  and  the 
printing  was  done. 

''Joe  Naylor,  a  witness  for  plaintiff,  testified 
tliat  he  took  several  statements  of  the  account 
sued  on  to  the  office  in  the  Frost  Building,  and 
on  one  occasion  handed  a  statement  to  J.  J. 
Luck  in  person,  and  that  J.  J.  Luck  took  the 
statement,  and  said,  'All  right;  we  will  attend 
to  it.'  " 

[1]  The  name,  Mexico  American  Colony  As- 
sociation, did  not  necessarily  give  appellee  no- 
tice of  a  corporatirai.  Appellee  Iiad  no  direct 
information  that  It  was  dealing  with  a  cor- 
poration. The  articles  of  incorporation  were 
not  filed  with  the  Texas  secretary  of  state,  so 
appellee  is  not  charged  with  constructive  no- 
tice of  a  corporation.    The  defendants  did  not 


State  that  they  dealt  as  officers  or  directors 
of  a  corporation.  Appellant,  Luck,  had  in 
fact  furnished  a  large  part  of  the  money  for 
the  expenses  Incident  to  the  contemplated 
business  of  the  association,  and  had  taken  the 
Individual  notes  of  defendants  Currie  and  E. 
A.  Luck. 

[2]  The  direct  evidence  and  the  corrobora- 
tire  drcnmstances  above  mentioned  are  suffi- 
cient to  support  the  Jury's  answer  to  the  issue 
submitted.  G.,  H.  &  8.  A.  By.  Co.  v.  Garrett, 
44  Tex.  Qv.  App.  406,  98  S.  W.  932. 

No  objection  was  made  by  appellant  to  the 
submission  of  the  issue,  and  no  bill  of  ex- 
ceptions taken  thereto.  -  Essex  v.  Mitchell, 
183  S.  W.  399. 

In  deference  to  the  jury's  verdict,  we  oon- 
clude  that  the  errors  of  the  trial  court,  if 
any,  assigned  by  -  appellant,  did  not  amount 
to  such  a  denial  of  the  rights  of  the  appellant 
as  was  reasonably  calculated  to  cause,  and 
probably  did  cause,  the  renidition  of  an  im- 
proper Judgment  in  the  case.  Bule  62a  (149 
S.  W.  X). 

AU  of  appellant's  assignments  are  over- 
ruled, and  the  Judgment  of  the  trial  court  is 
afllrmed. 


OGBURN  GRAVEL  CO.  et  al.  v.  WATSON 

CO.  et  aL    (No.  7686.) 

(Court  of  Civil  Am>ealB  of  Texas.    DaDas.    Nov. 

18,  1916.    Rehearings  Denied  Dec.  16, 1916.) 

1.  AssiamoBins  ^asfiO— Obdkbs  oh  Deb3X>b— 

ACCBPTAKOK.      ' 

Where  a  contractor  paid  money  due  a  sub- 
contractor into  court  and  sought  to  have  claim- 
ants therefor  interplead,  the  court  properly  ren- 
dered judgment  of  distribution,  giving  prefer- 
ence to  those  who  had  received  orders  fron^  the 
subcontractor  on  tiie  contractor,  although  such 
orders  were  not  accepted,  as  they  constituted 
an  aaai^ment  of  the  fund  to  the  extent  of  theic 
respective   amounts. 

[E2d.  Note.— For  other  cases,  see  Assignments) 
Cent  Dig.  S  66;   Dec.  Dig.  «=»56.] 

2.  Mechanics'  Lixns  $=3llo(4)  —  Notkx  — 

STJFFlCIENCnr. 

When  the  materialman  fomishes  material, 
and  it  is  used  in  the  construction  of  the  build- 
ing, and  gives  notice  to  the  owner,  before  the 
owner  has  paid  out  all  of  the  contract  price 
to  the  proper  parties,  the  'failure  to  give  notice 
to  tiie  owner  at  the  time  each  article  is  deliver- 
ed becomes  immaterial,  in  order  to  fix  the  Uen, 
provided  the  statute  is  otherwise  complied  with, 
as  no  Injury  would  result  to  interested  parties. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  ||  157-169;  Dec.  Dig.  <Ss» 
U6(4).] 

3.  Mechanics'   Liens  «=»20— CoNSTiTnxioN- 

AL  AND  Statutory  Pbo visions— "Owner." 
"Under  Const,  art  16,  {  37,  providing  that 
mechanics,'  materialmen,  etc.,  shall  have  a  lien 
on  the  building  for  the  value  of  labor  or  ma- 
terial furnished,  and  the  Legislature  shall  pro- 
vide for  the  speedy  enforcement  of  such  Hen, 
and  the  laws  providing  for  such  liens  on  build- 
ings end  lots  necessarily  connected  therewith, 
and  that  notice  shall  be  given  the  owner,  in 
view  of  Rev.  St  1911,  Final  Title,  §  3,  provid- 
ing that  the  common-law  rule  that  statutes  in 
derogation,  of  common  law  shall  be  strictly 
construed  shall  have  no  application  to  the  Re- 
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Tiged  Statutes,  as  "owner"  in  the  medianicTs 
lien  law  does  not  mean  the  absolute  owner,  bat 
the  owner  of  an  estate  or  interest  which  the 
court  may  order  sold,  a  holder  of  a  90-year  lease 
which  required  the  construction  of  a  building 
with  power  to  destroy  and  rebuild  ImproTCments, 
although  it  made  lessee  liable  personally  for 
liens,  had  the  right  to  subject  the  property  to 
the  mechanic's  lien,  and  its  estate  was  subject 
to  such  lien. 

[FM.  Not& — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  21;  Dec.  Dig.  «=>20. 

For  other  definitions,  see  Words  and  I^rases, 
First  and  Second  Series,  Owner.] 

Error  from  District  Court,  Dallas  County ; 
Kenneth  Foree,  Judge. 

Interpleader  by  the  Watson  C(»npany 
against  A.  A.  Orees  and  others.  From  the 
judgment  flxing  the  rights  of  the  parties, 
and  from  the  overruling  of  their  motion  for 
a  new  trial,  defendants  Ogbum  Gravel  Com- 
pany and  others  bring  error.  Reversed  and 
rendered  In  part,  and  otherwise  affirmed. 

Burgess,  Burgess,  Germany  &  Chrestmaji, 
O.  D.  Brundldge,  and  W.  J.  Rutledge,  Jr.,  all 
of  Dallas,  for  plaintiffs  in  error.  HoUoway 
&  HoUoway  and  Adams  &  Stennls,  all  of  Dal- 
las, for  defendants  In  error. 

RAINBY,  C.  J.  Watson  &  Co.,  building 
contractors,  on  February  21,  1914,  entered 
into  a  written  agreement  with  Nelman-Mar- 
cus  Company  to  construct  a  four-story  fire- 
proof building,  to  cost  about  $100,000,  on  a 
lot  of  groimd  the  fee-simple  title  to  which 
was  tn  the  estate  of  J.  C.  O'Connor,  deceased, 
and  whlc|k  lot  of  ground  was  held  by  Nelman- 
Marcus  Company  under  a  lease  for  09  years, 
made  with  the  trustees  of  said  O'Connor 
estate,  beginning  on  September  1,  1912.  On 
May  18,  1914,  Watson  Company,  as  general 
contractors,  entered  into  a  written  agree- 
ment with  Greer  &  Co.,  as  subcontractors, 
by  wtilcli  Greer  &  Co.  were  to  do  certain 
portions  of  the  work,  and  to  famish  cer- 
tain materials,  for  said  building,  in  consid- 
eration of  16,600;  Oreer  ft  Co.  giving  bond 
for  13,000,  with  the  American  Sarety  Com- 
pany of  New  York.  Greer  &  Co.,  after  part- 
ly filling  their  contract,  abandoned  it,  and 
It  was  finished  by  Watson  Company  at  a  cost 
of  $81.26,  leaving  still  due  Greer  &  Go.  on  the 
subcontract  $1,242.98.  Various  parties  fur- 
nished Greer  &  Co.  material  which  went  into 
the  building,  for  which  Greer  &  Co.  still  owed 
at  the  time  of  their  abandonment  of  the 
work.  Greer  &  Co.  gave  to  several  of  his 
creditors  written  orders  on  Watson  Com- 
pany for  the  amounts  due  them,  bnt  Watson 
Company  did  not  pay  them. 

On  August  15, 1914,  Watson  Company  filed 
suit  In  the  nature  of  a  bill  of  interpleader  in 
the  Fourteenth  district  court,  Dallas  coun- 
ty, against  the  following  defendants:  A.  A. 
Greer  and  L.  A.  Painter,  copartners  doing 
business  under  the  name  of  A.  A.  Greer  & 
Co.;  American  Surety  Company  of  New 
York,  a  private  corporation:   Q.  B.  Moore; 


Paul  Cooper  and  J.  W.  Ogbom,  copartners 
doing  business  under  the  name  of  Ogham 
Gravel  Company;  Dallas  Builders'  Supply 
Company,  a  Texas  private  corporation ;  Mo- 
roney  Hardware-  Company,  a  Texas  private 
corporation ;  •  John  L.  Boyd ;  Neiman-Marcas 
Company,  a  Texas  private  corporation ;  Leo- 
nard E.  Baldwin  and  Jim  M.  Harry,  copart- 
ners doing  business  under  the  name  of  Bald- 
win-Harry Company ;  H.  !>.  Tenison ;  South- 
ern States  Steel  Company,  a  private  corpo- 
ration; Ira  T.  Moore  and  Alfred  A.  Moore, 
copartners  doing  business  under  the  name  of 
Moore  &  Co. — alleging  the  condition  and 
claims  of  each,  and  tendered  Into  court  the 
sum  of  $1,242.98,  and '  asked  that  each  party 
be  required  to  establish  ttadr  respective 
claims ;  that  the  property  of  Neiman-Marcas 
Company  be  released  and  discharged  from 
all  liens  and  claims  of  all  parties  arising  oat 
of  its  subcontract  with  A.  A.  Greer  &  Co., 
asking  that,  if  any  liability  In  addition  to 
the  sum  so  tendered  into  court  be  fixed 
against  plaintiff,  then  that  it  have  Judgment 
over  against  American  Surety  Company  of 
New  York  for  all  such  amounts  as  may  be 
established  against  it  Nelman-Marcus  Com- 
pany answered  by  general  demurrer,  general 
denial,  and  specially,  if  judgment  was  ren- 
dered against  it,  that  it  have  judgment  over 
against  Watson  Company.  The  others  an- 
swered, in  effect,  asserting  their  claims  for 
material  furnished  Greer  &  Co.,  that  they 
had  fixed  a  mechanic's  lien  upon  said  proi>- 
erty,  and  that  notice  had  been  given  Nelman- 
Marcus  Company,  who  at  the  time  of  no- 
tice held  $12,000  of  the  contract  price  due 
Watson  Company.  The  American  Surety 
Company  answered,  denying  the  claim  as- 
serted against  it  that  Greer  &  Co.  had  per- 
formed its  contract,  and  asked  for  judg- 
ment, and  by  trial  amendment  alleged  that 
Baldwin-Harry  Company  were  partners  of 
A.  A.  Greer  &  Co.  in  the  performance  of  the 
subcontract  between  A.  A.  Greer  &  Co.  and 
Watson  Company,  and  denied  that  Baldwin- 
Harry  Company  was  entitled  to  any  lien 
against  the  property,  or  any  Judgment  either 
against  the  fund  paid  into  court  or  any  other 
parties,  by  reason  of  its  claims,  and  asked 
for  judgment  over  against  Baldwin-Harry 
Company  In  the  event  any  Judgment  was  ren- 
dered against  it 

Watson'Company  by  supplemental  petition 
denied  that  it  had  accepted  or  promised  to 
pay  any  amount  to  Moore  ft  Co.,  or  to  Og- 
burn  Gravel  Company,  or  to  any  other  par- 
ties, on  orders  drawn  by  A.  A.  Greer  &  Co., 
and  denied  that  Dallas  Builders'  Supply 
Company  bad  a  just  claim  against  it,  or  the 
property  described  above,  for  its  amount  of 
$181.05,  for  the  reason  that  the  material  to 
that  amount  claimed  to  have  been  fumlslied 
Baldwin-Harry  Company  could  not  be  the 
basis  for  a  lien  against  Watson  Company  or 
A.  A.  Greer  ^gifj^  or  against  tlie  building 
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into  whltSi  tbb  mateilal  was  wrought,  and 
denied,  further,  that  It  was  liable  to  Dal- 
las Builders'  Supply  Ckunpany  for  the  sum 
of  925JS0,  because  no  lien  or  claim  of  lien  had 
been  asserted  for  said  sum.  They  further 
denied  that  any  of  said  daimanta  gave  any 
notice  of  liens  as  the  materials  were  fur^ 
nlshed,  and  that  any  of  them  gave  any  no- 
tice until  after  Watson  Company  had  paid  A. 
A.  Greer  &  Co.  all  funds  due  them,  except  the 
balance  tendered  into  court  They  further 
denied  that  the  claims  of  materialmen's  liens 
were  properly  filed,  and  pleaded  that  no  val- 
id materialmen's  Hens  existed  on  said  prop-, 
erty,  and  that  said  claimants  were  estopped 
from  claiming  liens  beyond  the  amount  ten- 
dered into  court.  Baldwin-Harry  Company, 
by  supplemental  answer,  denied  the  partner- 
diip  as  alleged  between  them  and  A.  A 
Greer  ft  Co.,  and  remitted  $347  of  tjba 
amount  asserted  in  their  original  answer, 
leaving  a  balance  of  |1,170.64  as  their  claim. 
Upcra  the  pleadings  as  presented  the  case 
went  to  trial  before  the  court  without  a  Ju- 
ry on  December  23,  1914,  and  a  Judgment  by 
default  was  rendered  against  A.  A.  Greer 
and  L.  A.  Painter,  composing  the  firm  of 
A  A  Greer  &  Co.,  John  L.  Boyd,  and  South- 
em  States  Steel  Company;  further,  that 
Watson  Company's  liability  was  limited  to 
the  amount  of  $1,242.98  tendered  into  court ; 
and  the  property  of  Nelman-Marcua  Compa- 
ny was  discharged  from  all  liens  or  claims 
ot  liens  asserted  by  any  of  the  parties  to 
aid  suit  G.  B.  Moore  was  given  judgment 
for  $867.60  against  A  A.  Greer  &  Co.,  and 
was  awarded  payment  in  full  of  said  amount 
out  of  the  fund  In  the  registry  of  the  court, 
with  the  provision  that  Moore  &  Co.  were 
mtitled  to  receive  $630.27  of  said  amount 
In  satisfaction  of  their  claim.  Dallas  Build- 
ers' Supply  Company  received  Judgment  for 
$25.50  against  A.  A.  Greer  &  Co.,  and  was 
awarded  payment  of  that  amount  out  of  the 
fund  in  the  registry  of  the  court.  Moroney 
Hardware  Company  was  given  Judgment 
against  A.  A  Greer  &  Co.  for  $33.40,  and  was 
awarded  payment  of  that  amount  out  of  the 
fund  in  the  registry  of  the  court  Ogbum 
Gravel  Company  was  giv«i  Judgment  against 
A-  A.  Greer  &  Co.  for  $218.35;  Baldwin- 
Harry  Company,  for  the  use  and  benefit  of 
H.  h.  Tenison,  was  given  Judgment  against  A. 
A.  Greer  ft  Co.  for  $1,179.64 ;  and  said  par- 
ties were  awarded  payment  of  pro  rata 
amounts  of  the  balance  of  $316.48  remaln- 
iDg  in  the  registry  of  the  court,  in  the  pro- 
portion that  $218.85  bears  to  $1,179.64. 
American  Surety  Company  was  discharged 
from  all  liability.  Said  Judgment  further 
provided  that  the  costs  of  court  be  paid  by 
the  parties  recovering  Judgment  out  of  the 
funds  in  the  registry  of  the  court  and  that 
said  parties  bear  their  pro  rata  portions  of 
the  costo  In  the  proportion  that  the  respec- 


tive amounts  recovered  by  each  bore  to  the 
total  amount  In  the  registry  of  the  court 

Motions  for  new  trial  by  plaintiffs  In  er- 
ror were  made  and  overruled,  and  later  they 
sued  out  this  writ  of  error. 

The  Ogburn  Gravel  Company  and  |Qie 
Baldwin-Harry  Company,  with  H.  L.  Tenison, 
have  filed  briefs,  the  consideration  of  which 
is  objected  to  by  defendants  in  error  on 
what  we  consider  technical  ground;  but  we 
are  of  the  opinion  that  all  errors  upon  which 
a  reversal  Is  sought  sufficiently  present  the 
errors  relied  on  and  require  a  consideration. 
The  case  is  here  presented  upon  an  agreed 
statement  of  the  facts  presented  on  trial, 
and  about  which  there  is  no  controversy. 
Where  the  facts  have  not  been  above  stated, 
we  will  state  them  when  necessary  in  a  dis- 
cussion of  the  respective  points  treated 
hereafter. 

[1]  As  to  the  money  deposited  in  registry 
of  the  court  due  to  Greer  &  Co.  \>j  Watson 
Company,  the  court  was  correct  in  its  Judg- 
ment of  distribution,  giving  preference  to 
those  who  had  received  orders  from  Greer  & 
Co.  on  Watson  Company,  although  not  ac- 
cepted by  Watson  Company,  as  such  orders 
constituted  an  assignment  of  said  fund  to 
the  extent  of  their  respective  amounts. 

[2]  Were  the  steps  taken  by  plaintiffs  in 
error  to  fix  a  mechanic's  lien  on  said  proper- 
ty suflldent  provided  under  the  facts  the 
interest  of  Neiman-Marcus  Company  was 
subject  to  the  mechanic's  lien?  We  think  sa 
The  claims  were  shown  to  be  Just  and  due. 
The  material  furnished  to  Greer  &  Co.  was 
used  In  the  building.  Due  notice  of  its  be- 
ing furnished  was  given  to  Neiman-Marcus 
Company  and  Watson  Company  before  the 
time  for  fixing  a  lien  had  expired,  and  when 
Neiman-Marcus  Company  had  in  their  hands 
$12,000  of  the  contract  price,  which  had  not 
been  paid  over  to  Watson  Company.  Due 
affidavits  were  made  within  the  time  pre- 
scribed by  law  for  fixing  the  lien.  But  it  is 
urged  that  the  affidavits  failed  to  show  that 
notice  was  given  to  the  owner  of  the  prop- 
erty, or  that  notice  of  each  item  furnished 
was  given  wh6n  it  was  delivered.  While  this 
is  true,  notice  of  the  items  was  given  before 
the  lien  was  fixed,  and  while  Neiman-Marcus 
Company  owed  the  contractor.  When  the 
materialman  furnishes  material,  and  It  Is 
used  In  the  construction  of  the  building,  and 
gives  notice  to  the  owner  before  the  owner 
has  paid  out  all  of  the  contract  price  to  the 
proper  parties,  the  failure  to  give  notice  to 
the  owner  at  the  time  each  article  Is  deliv- 
ered becomea  Immaterial  in  order  to  fix  the 
Hen,  provided  the  statute  is  otherwise  com- 
piled with,  as  no  injury  would  result  to  inter- 
ested parties.  Johnson  v.  Improvement  Co., 
88  Tex.  505,  31  S.  W.  503 ;  Nichols  v.  Dixon, 
99  Tex.  263,  88  S.  W.  765. 

The  next  question  for  consideration,  under 
the  facts  as  shown  by  the  record,  Is  whether 
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or  not  the  property  and  building  erected 
tbereon  by  Nelman-Marcus  Company  nnder  a 
lease  for  99  years  Is  subject  to  the  payment 
of  debts  for  a  mechanic's  lien  fixed  by  com- 
plying with  the  statute?  Article  16,  g  87,  of 
our  Constitution  provides  that: 

"Mechanics,  ertisana  and  materialmen,  of 
every  class  shall  have  a  lien  upon  the  buildings 
and  articles  made  or  repaired  by  them  for  the 
value  of  their  labor  done  thereon  or  material 
furnished  therefor;  and  the  Legislature  shall 
provide  by  law  for  the  speedy  and  efficient  en- 
lorcement  of  said  liens." 

In  Strang  v.  Pray,  89  Tex.  625,  36  S.  W. 
1054,  Mr.  Justice  Brown,  In  treating  of  said 
section  37,  said: 

"It  was  the  intention  of  the  members  of  the 
convention  which  framed  and  adopted  .this  sec- 
tion of  the  Constitution  to  give  full  and  ample 
security  to  all  mechanics,  artisans,  and  material- 
men for  labor  performed  and  material  furnished 
for  the  erection  of  all  buildings  and  other  im- 
provements, and  the  courts  must  give  such  con- 
struction to  tlus  language  as  will  carry  out  that 
intention.  It  is  the  well-established  rule  that 
if  one  devises  or  conveys  a  house  or  building  to 
another,  and  there  be  nothing  in  the  terms  of 
the  instrument  or  circumstances  nnder  which  it 
is  made  which  show  a  contrary  intention,  the 
land  necessary  to  the  use  and  enjoyment  of  the 
bouse  or  building,  or  which  is  so  designated  and 
set  apart  as  to  show  that  it  was  intended  to  be 
used  in  connection  therewith,  will  pass  by  such 
conveyance  or  devise.  •  •  •  w^  conclude 
that  a  proper  construction  of  the  language  of 
the  Constitution  of  this  state,  as  hereinbefore 
quoted,  gives  to  mechanics,  artisans,  and  ma- 
terialmen a  lien  upon  the  interest  or  estate 
that  the  person  causing  such  building  or  im- 
provoments  to  be  made  thereon  has  in  the  land 
upon  which  they  are  situated,  for  the  value  of 
the  labor  performed  or  material  furnished  in 
the  erection  and  construction  of  such  buildings, 
to  the  extent  that  the  lands  are  necessary  to 
its  enjoyment  or  may  be  designated  and  set 
apart  as  intended  to  be  used  and  enjoyed  in  con- 
nection with  such  building  or  improvement.  .  The 
lien  does  not  depend  upon  the  statute,  and  the 
Legislature  has  no  power  to  affix  to  that  lien 
conditions  of  forfeiture." 

[3]  The  Legislature  has  enacted  laws  in 
obedience  to  the  Constitution  by  providing 
for  fixing  and  enforcing  liens  on  buildings. 
Including  "lots  or  lots  of  land  necessarily 
connected  therewith."  In  neither  the  Consti- 
tution nor  the  statutes  does  It  specify  what 
character  of  ownership  In  the  land  or  build- 
ing Is  necessary  for  the  lien  to  be  created. 
The  only  stipulation  in  the  law  is  that  notice 
shall  be  given  to  the  owner  In  order  to  fix 
the  Hen.  "The  term  'owner,'  as  used  In  the 
mechanic's  lien  law,  does  not  mean  the  abso- 
lute owner,  but  merely  the  owner  of  an  es- 
tate or  Interest  which  the  court  may  order 
sold."  27  Cyc.  62.  In  construing  the  stat- 
utes, the  rule,  as  prescribed  by  R.  8.  1911, 
nnder  Final  Title,  (  3,  is: 

"That  the  rule  of  the  common  law  that  stat- 
utes in  derogation  thereof  shall  be  strictly  con- 
strued shall  have  no  application  to  the  Revised 
Statutes;  but  the  said  statutes  shall  constitute 
the  law  of  this  state  respecting  the  subjects  to 
which  they  relate;  and  the  provisions  thereof 
shall  be  liberally  construed  with  a  view  to  ef- 
fect their  objects  and  to  promote  justice." 

In  construing  the  statute  In  reference  to 
mechanics'  liens,  w«  conclude  that  it  was  the 


Intoatlon  of  the  Legldature  that  such  Uena 
could  be  fixed  upon  a  building  and  the  lot 
npon  which  it  is  built,  if  the  party  harlng  it 
constructed  had  such  an  interest  in  the 
property  as  to  be  entitled  to  its  use,  posses- 
sion, and  control  thereof  for  a  long  period 
of  time.  Nelman-Marcus  Company  has  ttte 
property  leased  for  a  term  of  09  years,  and 
to  that  extent  Is  owner  of  the  property.  Tlie 
Constitution  and  statutes,  in  providing  for 
such  lien,  does  not  in  express  terms  require 
the  person  having  the  building  erected  to  be 
the  absolute  owner  of  the  property.  By  the 
terms  of  the  lease  under  which  Nelman- 
Marcus  Company  hold,  they  were  not  only 
authorized  and  empowered,  hut  required,  to 
build  such  a  house  on  said  lot.  They  had 
possession  of,  and  were  exercising  control 
of,  said  property.  They  were  empowered  to 
sublet  the  building  in  whole  or  In  part,  and 
to  destroy  and  rebuild  the  improvements 
erected  on  said  premises,  and  may  malntaia 
an  action  of  trespass  involTing  said  preiula- 
es,  which  property  is  to  revert  to  the  O'Con- 
nor estate  at  the  end  of  the  lease.  This 
shows  that  Nelman-Marcus  Company  had  tlie 
right  to  subject  the  property  to  the  mechan- 
ic's lien,  if  not  the  estate  of  J.  C.  O'Connor, 
at  least  to  the  Interest  they  had  in  it,  al- 
though the  lease  made  them  personally  lia- 
ble for  any  Hen  so  fixed. 

The  question  here  Inyolved  seems  neyer 
to  have  been  decided  in  this  state.  But  in 
many  of  the  older  states,  where  leases  of 
land  for  long  terms  are  more  common  and 
hare  existed  for  a  longer  time,  it  is  held  by 
the  higher  courts  that  such  liens  can  be  en- 
forced on  a  leasehold  estate.  In  support  ot 
this  we  cite  the  following  authorities:  Jones, 
Landlord  &  Tenant,  {  378;  Crandall  v.  Sorg, 
108  111.  48,  64  N.  R  760;  Carey-Lombard 
Lumber  Co.  v.  Jones,  187  111.  203,  58  N.  R 
347;  Lumber  Co.  v.  Churchill,  114  Mo.  App. 
578,  90  S.  W.  405;  Jones  v.  Menneke,  168  N. 
Y.  61,  60  N.  R  1053;  Boyer  v.  Keller,  258 
111.  106,  101  N.  R  235,  Ann.  Cns.  iei6B,  628 ; 
Lumber  Mill  Co.  v.  Amusement  Co.,  13  Cal. 
App.  4,  108  Pac.  891;  Shaw  r.  Spencer,  57 
Wash.  587,  107  Pac.  383;  Potter  v.  Conley, 
83  Kan.  676,  112  Pac.  608;  27  Cyc.  88.  In 
Cyc  supra,  it  is  said: 

"It  is  usually  held  that,  where  a  lease  con- 
tains a  provision  authorizing  the  lessee  to  make 
repairs  or  improvements  at  the  cost  of  the  les- 
sor, either  generally  or  by  deducting  the  cost 
from  the  rent,  or  where  a  part  of  the  consid- 
eration for  the  lease  is  the  making  by  the  lessee 
of  improvements,  which  become  a  part  of  the 
realty,  or  that  improvements  made  by  the  lessee 
shall  revert  to  the  lessor,  a  mechanicPs  lien  may 
attach  to  the  property  for  work  done  or  mate- 
rials furnished  pursuant  to  a  contract  with  the 
lessee." 

The  judgment  will  be  reversed  as  to  plain- 
tiffs In  error,  and  here  rendered  against 
Nelman-Marcus  Company,  foreclosing  the 
mechanic's  Hen  on  the  interest  of  said  Nel- 
man-Marcus Company,  and  in  favor  of  Nel- 
man-Marcus Company  against  Watson  Com- 
pany for  the  amount^  of  said  lien,  and  in  fa- 
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▼or  of  Watson  GompanT  against  American 
Surety  Company  of  New  York  for  the 
amount  Watson  Comi>any  has  to  i>ay;  and  in 
all  other  respects  It  Is  affirmed. 


SCOTT  ▼.  NORTHERN  TEXAS  TRACTION 
CO.     (No.  7547.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 
4,  19UI.     Rehearing  Denied  Dec.  16,  1016.) 

1.  Apfbal  and  Bbbob  •r=>1006(3>— CoNmOT- 

IKO    SVIDBKCB. 

Where  the  trial  coart  has  sustained  a  ver- 
dict of  the  jury  baaed  on  conflicting  evidence, 
it  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3860-3876,  3949;  Dec. 
Dig.  «=>1006(3).] 

2.  Watbbs  Ann  Watm  Coubses  «=s>171(1)— 

FLOODIMO     by     RAII,a0AD     BMBANKJtENT    — 

LiABiiiT-r— Proximatb  GArsE. 
A  railroad  company  is  not  liable  for  alleged 
damagea  to  land  from  overflow  even  though 
caused  by  its  negligent  construction  or  mainte- 
nance of  embanlnnents  and  culverts,  diverting 
the  natural  flow  of  surface  or  creek  watery  if 
such  -overflow  occurred  when  natural  conditions 
would  have  caused  the  same  damages,  even  if 
the  embankments  and  culverts  had  not  existed, 
for  in  such  case  the  construction  and  mainte- 
nance of  its  roadbed  is  not  the  proximate  cause 
^  the  damage. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  216,  217,  221, 
222;    Dec  Dig.  «=5>171(1).] 

3.  Tbiai.  «=9214— Requist  roB  Cbaboes  or 
Spbcial  Facts. 

A  defendant  is  entitled  to, have  presented  to 
the  jury  any  spedfied  group  of  facts  developed 
at  trial,  which,  if  true,  would  in  law  establish 
a  given  defense,  provided  the  evidence  repre- 
sented 1b  not  substantially  covered  by  the  main 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  480;    Dec.  Dig.  <S=»214.] 

4.  NEQUGERCit  «=>5G(1)— Pboximatb  Cau6e. 

A  defendant  is  not  liable  for  damages  for 
Us  negligence,  if  such  negligence  was  not  the 
proximate  cause  of  plaintiff's  injury. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  §  6»;    Dec.  Dig.  <g=»56(l).] 

5.  Neougencs    *=562— Contbibutoet    Neq- 

LTGENCE. 

That  plaintiff  in  a  suit  for  damages  la 
gnilty  of  negligence  will  not  preclude  recovery 
if  snch  negligence  did  not  proximately  contribute 
to  his  injuries,  but  they  were  caused  solely  by 
the  negligence  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  H  112-114 ;   Dee.  Dig.  «=>82.] 

6.  Watebs  and  Wateb  Coubses  «=»179(6)— 
Action  Aoainst  Railboad  fob  Flood  Dam- 

AOBS — QCBSIIONS  FOB  JCBT— NEOLIQENCE. 

In  artion  against  railroad  for  damages  to 
land  from  flood  caused  by  negligent  construc- 
tion or  maintenance  of  its  embankment  and  cul- 
verts, the  question  whether  the  damacres  were 
caused  by  such  embankment  and  culverts  or 
would  have  occurred  from  natural  conditions  is 
for  the  jury. 

[Ed.  Note. — For  other'  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  256,  258,  259, 
264;    Dec.  Dig.  «=»179(6).) 

Appeal  from  District  Court,  Dallas  Cona- 
ty;   W.  F.  Whltehurst,  Judge. 
Action  by  G.  W.  Scott  against  the  Northern 


Texas  Traction  Company.     From  judgment 
for   defendant,   plaintiff   appeals.     Affirmed. 

Parks  &  Hall,  of  Dallas,  for  appellant 
J.  Hart  \^lis  and  Thompson,  Knight,  w-"'- 
er  &  Harris,  all  of  Dallas,  tor  appellee 

RASBURY,  J.  Appellant  sued  appellee 
for  damages  to  his  land,  crops,  and  fences, 
alleged  to  have  been  the  result  of  appellee's 
negligence  in  constructing  and  maintaining 
its  interurban  railway  along  and  adjacent 
to  appellee's  lands.  The  specific  acts  of  neg- 
ligence relied  upon  were  appellee's  failure  to 
construct  necessary  culverts  and  sluices  ac- 
cording to  the  natural  drainage  of  the  land 
where  Its  line  crossed  the  channel  and  low- 
lands or  valley  of  Mountain  creek,  and  by 
reason  of  which  the  waters  of  Mountain 
creek  were  diverted  from  their  natural 
course  and  thrown  upon  appellant's  land  sub- 
merging his  crops,  eroding  his  lands,  and 
carrying  away  his  fences.  Appellee  denied 
the  allegations  of  negligence,  averred  that 
its  railway  was  properly  constructed,  that 
Its  culverts  and  sluices  were  adequate,  and 
that  no  damage  resulted  to  appellant  there- 
by ;  and  affirmatively  alleged  that  if  appel- 
lant was  damaged  as  claimed  It  was  the  re- 
sult of  overflows  resulting  from  natural  con- 
ditions, and  from  which  appellant  would 
have  suffered  the  damages  alleged  if  appel- 
lee's line  of  railway  had  never  been  built 

There  was  jury  trial  restdtlng  In  verdict 
for  appellee.    Judgment  was  In  accordance  _ 
with  the  verdict,  from  which  this  appeal  is  ' 
perfected. 

The  following  material  and  undisputed 
facts,  in  relation  to  the  situation  of  appel- 
lant's land  and  the  construction  of  appellee's 
railway  across  Mountain  creek  and  its  val- 
ley, are  deducible  from  the  evidence.  Ap- 
pellee's railway  is  an  interurban  line  oper- 
ated in  and  between  the  cities  of  Dallas  and 
Ft.  Worth.  In  it^  course  it  crosses  Mountain 
creek  at  a  point  about  7  miles  west  of  the 
city  of  Dallas.  Mountain  creek  has  its 
source  south  of  appellee's  railway  and  in 
its  meanderings  pursues  a  general  northerly 
course,  emptying  finally  into  the  Trinity 
river  at  a. point  north  of  appellant's  lands 
and  appellee's  railway.  Appellant's  land  is 
south  of  appellee's  railway.  The  stream  in 
its  general  course  north  makes  many  abrupt 
turns  from  Its  general  course,  running  at 
times  .south,  west,  north,  and  east  of  appel- 
lant's land,  inclosing  appellant's  land,  and 
a  portion  of  appellee's  railway  In  what  may 
be  termed  an  irregular  circle,  open  at  the 
southeast  point  In  its  course  the  creek  al- 
so crosses  appellee's  railway  three  times. 
The  first  crossing  Is  west  of  appellant's  land. 
After  flowing  in  a  general  northerly  direction 
it  turns  abruptly  south  and  again  crosses  ap- 
pellee's railway  east .  of  appellant's  land 
(forming  at  this  point  the  Irregular  circle  re- 
ferred to).     Pursuing  a  southeasterly  dlreo 
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tlon  it  again  tarns  abruptly  north,  crosses 
the  railway  a  third  time,  flowing  thence 
north  until  It  reaches  the  Trinity  river.  Ap- 
pellant's land  Is  contained  in  the  described 
circle  and  Is  highest  at  the  creek  banks, 
and  is  no  higher  than  the  banks  and  slopes 
away  from  the  creek  towards  the  hills  of  ad- 
jacent highlands,  being  at  the  foot  of  the 
hills  from  1  to  2  feet  lower  than  the  bank  of 
the  creek.  Appellee's  embankment  upon 
which  its  tracks  are  laid  and  adjacent  to 
which  appellant's  land  is  situated  is  on  an 
average  about  6  feet  higher  than  the  natural 
lay  of  the  land.  There  are  four  openings 
through  the  embankment,  three  for  the  pur- 
pose of  permitting  the  waters  of  the  creek 
to  pass  through,  and  one  the  waters  of  a 
slough  at  the  extreme  west  end  of  the  em- 
bankment All  the  openings  are  spanned  by 
ordinary  trestles.  The  east  opening  is  178^ 
feet.  The  next  or  middle  opening  is  181  feet. 
The  third  opening  Is  180  feet.  The  slough 
or  extreme  west  opening  la  82  feet 

The  testimony  was  in  conflict  concerning 
the  proximate  cause  of  the  overflow  which 
caused  the  damage  to  appellant's  lands,  etc. 
Appellant's  testimony  tended  to  show  that 
the  embankment  built  by  appellee  across  the 
creek  valley  did  not  have  sufficient  openings 
to  carry  away  the  normal  fall  of  water,  and 
that  In  addition  appellee  had  partially  dam- 
med the  bed  of  the  creek  openings  with  rock 
and  refuse  cable  wire,  by  reason  of  which 
the  natural  drain  of  the  waters  were  imped- 
ed, the  (Teek  caused  to  overflow,  and  its 
waters  diverted  upon  the  lands  of  appellant. 
Appellee's  testimony  tended  to  show  that  the 
openings  in  its  embankment  were  sufficient 
to  carry  away  the  normal  water  fall,  and 
that  the  rock  and  cable  wire  were  to  prevent 
the  washing  of  the  bridge  abutments,  and  did 
not  tend  to  impede  the  flow  of  the  water 
through  the  creek  openings.  Its  testimony 
also  tended  to  show  that  as  the  result  of 
natural  conditions  appellant's  lands  bad  been 
similarly  overflowed  for  many  years  prior  to 
the  construction  of  Its  railway  embankment. 

[1]  By  his  first  assignment  of  error  appel- 
lant asserts,  in  substance,  that  the  verdict 
is  without  support  in  the  evidence  since  it 
appears  by  the  undisputed  evidence  that  ap- 
pellee constructed  and  maintained  Its  em- 
bankment without  sufiicient  openings  therein 
for  drainage,  and  that  as  the  proximate  re- 
sult thereof  the  waters  of  the  creek  were 
diverted  upon  his  lands,  injuring  him  as  al- 
leged, and  asserts  as  matter  of  law  resulting 
from  the  premises  that  the  court  erred  in  not 
granting  his  motion  for  new  trial.  The  prop- 
osition would  of  course  be  correct  If,  as  as- 
sumed in  the  assignment,  appellee  was  by  the 
undisputed  facts  shown  -to  have  been  negli- 
gent in  the  respect  stated.  The  evidence, 
however,  is  conflicting  on  the  issues  com- 
prehended by  the  assignment  The  Jury  re- 
solved the  conflict  in  favor  of  appellee. 
Their  action  was  presented  for  review  to 
the  trial  court,  who  heard  the  witnesses  and 


observed  their  demeanor.  He  sustained  It. 
It  has  been  repeatedly  held  that  In  eadi 
cases  this  court  will  not  substitute  its  Judg- 
ment for  that  of  the  Jury  and  the  trial 
Judge,  since  to  do  so  would  be  to  exercise 
an  authority  it  does  not  possess. 

Appellant,  however,  further  asserts  that 
the  undisputed  evidence  discloses  that  appel- 
lee's negligence  in  the  construction  of  Its 
railway  contributed  to  and  concurred  with 
natural  conditions  to  cause  his  injuries, 
which,  being  true,  appellee  would  be  liable 
as  matter  of  law.  The  difficulty  is  that  the 
very  facts  stated  in  the  proposition  were  In 
dispute.  Being  in  dispute  and  the  fact  in  Is- 
sue having  been  decided  against  appellant, 
the  rule  invoked  is  without  application.  The 
trial  court  on  the  issue  we  are  discussing  cor- 
rectly charged  the  Jury  that  even  though  ap- 
pellant's lands  during  the  rainy  season  were 
subject  to  overflow,  still  if  appellee  so  con- 
structed its  embankments,  sluices,  and  cul- 
verts as  to  throw  a  greater  amount  of  water 
upon  appellant's  land  than  before  eruSi  con- 
struction and  such  additional  water  in  con- 
currence with  the  natural  flow  proximately 
caused  or  contributed  to  cause  any  part  of 
appellant's  damage,  to  flnd  for  appellant 
The  verdict  however,  was  for  appellee,  which 
necessarily  Involved  the  flnding  that  the  con- 
struction of  the  embankment,  sluices,  and 
culverts  did  not  throw  any  additional  wa- 
ter npon  appellant's  lands,,  or,  if  it  did,  that 
the  damage  resulted  from  natural  causes,  and 
not  from  any  concurring  negligence  on  the 
t)art  of  appellee. 

Nor  do  we  think  as  farther  urged  that  ap- 
pellee proximately  contributed  to  create  a 
private  nuisance  upon  appellant's  land  for 
which  appellee  was  liable  for  nominal  dam- 
ages, even  though  all  actual  damages  result- 
ed from  natural  causes.  The  verdict  for  ap- 
pellee precludes  such  a  holding  as  matter 
of  law,  since  their  findings  in  substance  were, 
as  we  have  said,  that  appellee's  embankment, 
sluices,  and  culverts  had  been  properly  con-, 
structed,  or  that  appellant's  damages  result- 
ed from  natural  causes,  neither  of  whidi 
would  support  the  conclusion  in  law  that  ap- 
pellee created  a  nuisance,  since  whether  it 
did  or  not  is,  under  the  evidence  in  this  case, 
at  least  an  issue  of  fact. 

Under  the  second  assignment  of  error  it  is 
contended  that  the  verdict  of  the  Jury  is  so 
contrary  to  the  great  preponderance  of  the 
evidence  and  to  Justice  and  right  as  to  shock 
the  conscience  of  a  court  of  Justice,  and 
ought  for  that  reason  to  be  vacated  and  set 
aside.  This  assignment  we  also  conclude 
should  be  overruled.  While  we  have  not  at- 
tempted to  state  In  detail  the  facts  fairly  de- 
duclble  from  the  evidence  tendered  by  both 
sides,  since  to  do  so  would  serve  no  useful 
purpose,  we  have  nevertheless  carefully  con- 
sidered the  evidence  and  conclude  that  it  will 
not  authorize  a  holding  on  our  part  that  it 
conclusively  preponderates-  one  way  or  the 
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other.  13ie  most  that:  can  be  said  is  that  It  Is 
in  conflict  on  the  material  Issues. 

[2]  The  third  assignment  complains  of  the 
following  special  charge  given  at  the  re- 
quest ct  appellee: 

"Kren  tbongh  70a  find  and  believe  from  the 
evidence  that  the  conetmction  and  maintenance 
of  defendant'i  railway  embankments  and  cul- 
verts, or  any  of  them,  diverted  the  natural  flow 
either  of  surface  waters  or  of  Mountain  creek 
and  caused  the  same  to  flow  over  plaintiff's 
lands  or  other  property,  but  you  also  find  from 
the  evidence  that  the  natural  conditions  of  sur- 
face waters  and  the  waters  of  Mountain  creek 
in  flood  time  would  have  eansed  plaintiff  the 
same  injuries  which  ho  did  sustain,  even  if  de- 
fendant s  railway  embankments  and  culverts 
had  not  been  constructed  and  maintained  as 
claimed,  yon  are  instructed  that  defendant  would 
not  be  liable  for  plaintiff's  alleged  damages,  and 
you  will  accordingly  Tetom  a  verdict  m  favor 
of   defendant." 

[S]  The  special  charge  was  requested  un- 
der authority  of  the  well-settled  rule  that  the 
defendant  Is  entitled  to  have  presented  to 
the  Jury  any  speclfled  group  of  facts  de- 
veloped at  trial,  which,  If  true, .  would  In 
law  establish  a  given  defense,  provided  the 
defense  so  presented  Is  not  substantially  cov- 
ered by  the  main  charge.  St  Louis,  S.  F. 
&  T.  By.  Co.  V.  Overtnrf,  163  S.  W.  639,  and 
cases  dted.  The  facts  grouped  in  the  quot- 
ed charge  do  find  support  In  the  evidence. 
Hence  no  unsupported  fact  was  grouped. 
There  was  evidence  adduced  by  appellant, 
which  would  have  supported  a  finding  that 
the  embankment  was  negligently  construct- 
ed, and  that  by  reason  of  such  negligent  con- 
struction the  natural  flow  of  the  surface  wa- 
ters and  those  of  Mountain  creek  were  di- 
verted and  caused  to  flow  over  appellant's 
land.  There  was  also  evidence  that  ap- 
pellant's Injuries  were  sustained  during 
"flood"  time  and  would  have  resulted  during 
said  time  without  reference  to  the  manner  of 
constructing  appellee's  embankment.  fThe 
qnestloa  then  arises.  Is  the  charge  errone- 
ous as  matter  of  law  7  Appelant  contends 
It  i&  One  of  the  reaaona  assigned  la  In  sub- 
stance that  appellant  having  adduced  testi- 
mony tending  to  show  that  appellee  bad  con- 
stmcted  its  railway  In  violation  of  the  stat- 
utes, thereby  proximately  contributing  to 
cause  the  surface  and  creek,  waters  during 
"flood"  time  to  be  thrown  upon  appellant's 
land,  appellant  was  entitled  to  recover  nom- 
inal damages,  even  though  the  Jury  may  have 
believed  be  wonld  at  the  time  have  suffered 
the  aame  Injuries  as  the  result  of  natural 
conditions.  We  do  not  believe  the  contention 
correct,  viewed  from  the  evidence  and  the 
verdict  of  the  Jury.  The  verdict  was  a 
general  one.  The  Jury  may  have  concluded 
that  the  aroellee's  embankment  was  as  mat- 
ter of  fact  oonstmcted  in  compliance  with 
the  proTlalons  of  the  statutes  and  did  not 
impair  the  usefulness  of  Mountain  creek,  nor 
obstmet  the  flow  of  the  waters  thereof,  as 
the  charge  of  the  court  permitted  them  to 
da    Such  llndlnff  is  not  without  support  In 


the  evidence.  On  the  other  hand,  if  the  Ju- 
ry believed  that  the  construction  of  the 
embankment  did  divert  the  creek  and  sur- 
face waters  upon  appellant's  land,  but  that 
his  injuries  were  due  to  the  fact  that  his 
lands  were  "overflow"  lands.  It  would  not 
in  our  opinion  follow  that  appellant  was  en- 
titled as  matter  of  law  to  nominal  dam- 
ages.  The  first  Impediment  to  such  conclu- 
sion Is  that  the  verdict  was  a  general  one, 
and  we  cannot  say  that  the  Jury  believed 
that  the  wateV  was  In  fact  diverted  as  claim- 
ed. The  stronger  reason,  however,  is  that 
the  present  case,  in  our  opinion,  is  unlike 
that  class  of  cases  relied  upon  by  appellant 
and  of  which  Champion  v.  Vincent,  20  Tex. 
810,  Is  typical,  which  hold  that  the  plaintiff, 
in  cases  of  libel,  slander,  or  trespass  vi  et 
armls  is  oitltled  to  nominal  damages,  even 
though  he  fails  to  show  actual  damages. 
Most,  if  not  all,  of  such  cases  announce  the 
rale  that  the  failure  to  prove  actual  dam- 
ages in  such  cases  will  not  preclude  the 
right  to  nominal  damages  when  trespass  is 
shown.  In  the  present  case,  however,  no 
right  to  any  damage  arises  save  upon  a  show- 
ing of  actual  damages.  The  building  of  the 
embankment  was  lawful  and  could  not  be 
said  to  be  a  trespass  In  the  light  of  the  rule 
stated.  The  most  that  can  be  said  is  that 
appellee  did  a  lawful  thing  in  a  negligent 
manner.  For  such  negligence  the  penalty  |s, 
we  are  persuaded,  the  payment  of  such  ac- 
tual damages  as  proximately  flow  there- 
from. 

[4-1]  It  is  next  urged.  In  substance,  that 
the  charge  is  erroneous  for  the  reason  that 
by  directing  the  Jury  to  return  a  verdict  for 
appellee  In  the  event  they  believed  appel- 
lant wonld  have  suffered  the  injury  he  did 
suffer  from  natural  causes,  though  the  em- 
bankment did  divert  the  water  upon  his 
land,  the  court  ignored  and  excluded  from 
consideration  of  the  Jury  appellee's  negli- 
gence in  constructing  and  maintaining  the 
embankment  The  effect  of  the  charge  was 
to  direct  the  Jury  to  find  for  appellee,  even 
though  negligent  if  that  negligence  did  not 
proximately  contribute  to  or  was  not  the 
efficient  cause  of  appellant's  injury.  Such 
rule,  we  think,  Is  a  familiar  and  well  set- 
tled one.  For  If  appellee's  negligence  was 
not  the  proximate  cause  of  appellant's  In- 
Jury  appellee  was  not  liable  In  damages  there- 
for, and  it  was  the  trial  court's  duty  to  pre- 
sent that  specific  Issue  when  requested  so 
to  do.  Even  though  a  plaintiff  In  a  suit  for 
damages  is  guilty  of  negligence,  that  fact 
will  not  preclude  a  recovery  if  the  Jury  be- 
lieve from  all  the  facts  that  such  negligence 
did  not  proximately  ctmtribute  to  his  Inju- 
ries, but  was  the  result  alone  of  the  negli- 
gence of  the  defendant  It  is  true  that  in 
the  present  case  It  was  not  attempted  to  be 
shown  that  appellant's  damage  was  caused 
by  his  negligence.    The  claim  was  that  it 
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was  tbe  result  of  another  agency.  In  short  of 
natural  conditions.  But  still  we  are  unable 
to  e«e  that  tbe  dissimilarity  In  agencies  Is 
controlling,  or  changes  the  rule,  since  the 
Issue  always  Is,  Are  the  damages  sued  for 
proximately  the  result  of  tbe  negligence  of 
the  party  against  whom  recovery  la  sought? 
As  said  In  a  recent  case: 

"It  eadi  party  to  the  suit  was  guilty  of  neg' 
licence,  then  it  became  a  question  for  the  jury  to 
determine,  the  trial  being  had  before  a  jury, 
whose  negligence  proximately  cjiused  the  in- 
jury." Wells  Fargo  &  Co.  t.  Benjamin,  179  S. 
W.  (Sup.)  513. 

It  seems  to  us  that  it  is  in  like  manner 
also  a  question  for  the  Jury  when  the  evi- 
dence raises  the  issue  of  two  contributing 
agencies,  and  that  tbe  issue  is  unchanged  be- 
cause neither  of  the  contributing  agencies 
happens  to  be  the  plaintiff.  We  think  such 
conclusion  inevitably  true  in  the  light  of  the 
further  rule  that  one  can  only  be  held  lia- 
ble in  damages  for  his  own  or  contributing 
negligence. 

For  the  reason  stated,  we  believe  It  to  be 
onr  duty  to  affirm  the  judgment  of  the  trial 
court 


YEAMAN  et  al.  v.  GALVESTON  CITT  CX>. 
et  al.    (No.  7204.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  17,  1016.     Rehearing  Denied 

Dec.  14,  1016.) 

1.  COBPORATIONS   «=»100  —  STOOK-LoST    ObB- 

TiFicATEs — Duplicates. 
Where  an  owner  of  certificates  of  stock  in 
d  company  which  have  been  destroyed  procures 
the  issuance  of  an  equal  number  of  duplicate 
certificates  and  sells  them  and  they  are  re- 
deemed by  the  company,  the  fact  that  some  of 
the  duplicates  are  erroneously  numbered  gives 
him  no  further  right,  against  the  company  for 
shares  under  the  original  certificates. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  462 ;    Dec.  Dig.  <8=»100.] 

2.  Trial  <8=»139(1)— Case  fob  Jubt. 

Though  plaintiff  makes  out  a  prima  facie 
case  on  undisputed  evidence,  some  rebutting  evi- 
dence alone  carries  the  case  to  the  jury. 

[lid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.'  fj  332,  333,  838-341;  Dec.  Dig.  «=» 
139(1).I 

Appeal  from  District  Court,  Ctelveston 
County;  Robt  O.  Street,  Judge. 

Suit  by  Robert  Triplett  Yeaman  and  oth- 
ers against  the  Galveston  City  Company  and 
others.  From  an  adverse  judgment,  plain- 
tiffs appeal.    Affirmed. 

Geo.  B.  Mann,  of  Galveston,  and  Ramsey, 
Black  &  Ramsey,  of  Austin,  for  appellants. 
Maco  Stewart,  Barret  Gibson,  and  James  B. 
&  Charle.^  J.  Stubbs,  all  of  Galveston,  and 
Clarence  Mllhelser,  of  Houston,  'for  appellees. 

PliElASANTS,  O.  J.  This  suit  was  brought 
by  appellants  as  heirs  and  devisees  of  Robert 
Triplett,  deceased,  to  establish  tbeir  owner- 
ship of  five  shares  of  stock  in  the  appellee 
company,  a  corporation  chartered  by  an  act 


of  the  Congress  of  the  republic  of  Texaa 
passed  on  Febmary  6,  1841,  and  to  recover 
the  accrued  and  unpaid  dividends  on  said 
stock  and  their  interest  as  such  shareholders 
in  the  property  of  the  corporation  in  event  ot 
its  dissolution,  which  had  been  voted  for  by 
the  remaining  stockholders. 

Tbe  pleadings  of  plaintiffs  and  defendants 
are  very  lengthy,  and  will  not  be  set  out  in 
this  opinion.  Tbia  is  the  second  appeal  of 
the  case.  Upon  the  trial  from  which  tbe 
former  appeal  was  prosecuted  the  trial 
judge  sustained  numerous  exceptions  to  plain- 
tiffs' petition,  and  in  the  opinion  of  this 
court  rendered  on  tliat  appeal,  which  is  re- 
ported in  173  S.  W.  480,  there  is  a  full  state- 
ment of  the  pleadings.  On  motion  for  re- 
hearing this  court  certified  the  main  ques- 
tions raised  on  the  former  appeal  to  the  Su- 
preme Court,  and  the  opinion  of  that  court 
in  answer  to  the  certified  questions  (167  S.  W. 
710)  afflnned  the  judgment  of  this  court  re- 
versing and  remanding  the  cause. 

The  opinions  referred  to  held  that  the 
owners  of  stock  certificates  Issued  by  trustees 
appointed  by  the  Joint  owners  of  the  proper- 
ty, which  constituted  the  capital  of  the  com- 
pany, before  4  charter  was  granted  and  the 
corporation  organized,  became  by  virtue  of 
such  stock  ownership  stockholders  in  the  cor- 
poration, and,  being  such  stockholders,  the 
defenses  of  laches  and  stale  demand  were 
not  available  against  the  assertion  of  their 
rights,  and  that  limitation  was  not  available 
as  a  defense  to  a  suit  by  the  owners  of  such 
stock  to  establish  their  rights  as  stockhold- 
ers in  the  corporation  in  the  absence  of  proof 
of  repudiation  by  the  corporation  of  the 
trust  relation  existing  between  It  and  the 
holders  of  said  trustees'  certificates.  These 
questions,  having  been  settled  on  the  former 
appeal,  will  not  be  discussed  in  this  opinion. 
The  five  shares  of  stock  to  which  plaintiffs 
seek  to  establish  ownership  are  numbered 
184  to  188,  InduslTe,  out  of  Book  E  of  the  so- 
called  trustees'  stodc  of  the  Galveston  City 
Company. 

In  addition  to  a  general  denial  and  pleas 
of  limitation,  the  defendants  specially  plead- 
ed that  all  of  the  stock  ever  owned  by  Robert 
Triplett  in  the  Galveston  City  Company  was 
sold  and  transferred  by  him  In  his  lifetime 
and  was  redeemed  from  his  assignees  by  the 
company  In  accordance  with  its  by-laws.  They 
further  pleaded  a  compromise  aad  settle- 
ment with  the  executors  of  the  will  Ot  Robert 
Triplett  of  all  claims  of  his  estate  to  the 
ownership  of  stock  in  defendant  corporation. 

The  cause  was  tried  in  the  court  below 
without  a  jury,  and  resulted  in  a  Judgment 
in  favor  of  defendants.  The  findings  of  fact 
and  law  filed  by  the  learned  trial  judge  sus- 
tain each  and  all  of  the  defendants'  pleas 
stated  above.  The  appellants,  under  an  ap- 
propriate assignment  of  error,  assail  each 
and  all  of  these  findings. 
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Tbe  evidence  eBtabUsbee  the  following 
facts: 

"In  1836  the  ConcreM  of  the  republic  of 
Texas  authorized  the  sale  to  M.  B.  Menard  and 
associates  of  the  league  and  labor  of  land  on 
the  east  end  of  Galveston  Island,  upon  the  pay- 
ment by  Menard  of  $60,000.  The  associates 
of  Menard  were  nine  persons,  and  did  not  in- 
clude Robert  Triplett,  Neblett.  Gray,  or  Green. 
On  June  15,  1837,  Menard,  joined  by  Triplett, 
Xeblett,  and  Gray,  conveyed  said  land  to  John- 
son, JoneB,  and  Green  as  trustees,  authorizing 
said  trustees  to  issue  1,000  shares  to  be  evi- 
denced by  certificates,  and  to  sell  600  of  same 
at  not  less  than  $1,500  per  share,  and  directing 
that  400  certificates  that  had  previously  been 
issued  by  Jones  should  be  regarded  as  400  of 
said  1,000  shares.  Any  two  of  the  trustees 
were  authorized  to  act.  It  is  provided  the 
land  shall  be  held  subject  to  the  orders  of  the 
shareholders;  any  party  in  Interest  had  the 
rii;ht  to  purchase  abarea  to  be  charged  up  to 
sDCh   interest. 

"The  trustees  had  printed  and  bound  in  five 
books,  lettered  A,  B,  C,  D,  and  B,  a  large  num- 
ber of  blank  certificates,  there  being  in  eadi 
of  the  books  A,  B,  G,  and  D  200  certificates 
signed  in  blank  by  Green  and  Jones,  trustees. 
Booh  E  contained  210  blank  certificates  signed 
in  blank  by  Johnson  and  Green,  trustees.  The 
trustees  sold  only  17  cerliflcates  (and  these  17 
were  out  of  Book  E  and  sold  to  one  Coleman) ; 
they  failed  to  sell  any  others.  Failing  to  sell 
the  certificates,  Jones  and  Menard  left  Book 
E  at  Richmond,  Va.,  in  the  hands  of  the  trus- 
tees Johnson  and  Green,  for  the  Virginia  In- 
terests, and  returned  to  Galveston,  and  there 
divided  the  other  certificates  among  Menard 
and  his  associates. 

"On  April  13,  18S8,  there  was  organised  at 
Galveston  an  unincorporated  association  styled 
the  Galveston  City  Company  ;  it  not  now  being 
known  or  ascertainable  who  participated  In 
said  organization,  beyond  the  fact  that  M.  B. 
Menard  was  elected  president,  and  McKinney, 
Williams.  Baker,  and  Hardin  elected  directors, 
and  Levi  Jones  appointed  secretary.  Minutes 
of  the  meeting  effecting  this  organization  are 
preserved  and  held  among  the  archives  of  de- 
fendant Galveston  City  Company.  The  trus- 
tees of  1839  conveyed  said  land  to  the  officers 
of  said  unincorporated  association  styled  Gal- 
veston City  Company.  The  company  laid  out 
said  land  into  town  lots,  the  site  of  the  city 
of  Galveston,  and  adopted  the  policy  of  selling 
lots  for  credit,  and  accepted  in  iwyment  for 
lota  and  for  debts  the  trustee  certificates  that 
bad  been  issued  by  said  trustees.  The  com- 
pany issued  certificates  in  the  name  of  said 
company  from  time  to  time,  accepting  trnstees' 
certificates  (issued  by  the  trustees,  Jones, 
Green,  and  Johnson),  in  e:xchange  for  certif- 
icates of  stock  in  the  Galveston  City  Company. 

"In  December,  1838,  the  Galveston  City  Com- 
pany passed  a  by-law  declaring  it  the  dutjr  of 
the  holders  of  trustees'  certificates  issued  by 
the  trustees.  Green,  Jones,  and  Johnson,  to 
surrender  same  and  take  out  in  lieu  thereof  a 
certificate  in  the  name  of  the  company,  stat- 
ing tbe  number  of  shares  to  which  the  party 
was  entitled. 

"On  February  5,  1841,  the  Congress  of  Texas, 
incorporated  'the  stockhoMera  of  the  Galveston 
(Mty  Company'  'under  the  same  name  and 
style.'  The  corporation  thus  created  continued 
to  operate  with  the  same  officers  and  on  the 
ume  plan  and  method  that  existed  prior  to  in- 
corporation. In  1838,  Menard  having  paid  the 
^,000,  received  a  grant  of  land  from  the  re- 
public of  Texas,  and  in  1842  Menard  convey- 
ed said   land  to'  the  corporation. 

"Triplett  is  not  shown  to  have  participated 
in  any  of  tiie  proceedings  of  the  Galveston 
City  Company,  unincorporated  or  incorporated. 
B*  lived  at   xeUowbaniu  (afterwards  Owcna- 


boro),  Ky.  Green  delivered  to  him  87  trustees' 
certincates  out  of  Book  E,  including  certifi- 
cates Nos.  184.  186,  186,  187,  and  188,  now 
in  suit  These  87  were  all  tbe  certificates  ever 
owned  by  Robert  Triplett,  except  Nos.  188  and 
190.  hereinafter  mentioned.  Of  these  37  cer^ 
tificatea,  12  were  transferred  by  .Triplett  and 
by  his  transferees  returned  to  the  company  at 
an  early  date.  Of  the  remaining  25  certifi- 
cates Robert  Triplett  transferred  one  to  Wil- 
liam S.  Triplett  and  24  to  John  R.  Triplett 
In  1842  the  24  certificates  held  by  John  K. 
Triplett  were  destroyed  by  fire  in  Richmond, 
Va.,  and  application  was  made  by  said  John 
R.  Triplett  to  tbe  trustees  Green  and  Johnson 
at  Richmond  for  the  issuance  of  24  duplicate 
certificates  in  lieu  of  those  destroyed.  Robert 
Triplett's  order  to  the  trustees  for  the  issu- 
ance of  certificates  to  John  R.  Triplett  is  as 
follows: 

"  'Owensboro,  Jan.  28,  1843. 
"  'Messrs.   W.   R.   Johnson   ft  Thomas  Green: 

"  'Whereas,  I  beretofore  transferred  to  John 
R.  Triplett  twenty  shares  of  Galveston  stock, 
being  shares  No.  830  to  850,  inclusive,  and  also 
one  share  to  William  Triplett  No.  851,  and 
three  other  shares  in  my  own  name,  held  by 
him,  you  will  pleoM  issue  in  the  name  of  same 
Jno.  R.  Triplett  twenty-four  shares  from  830 
onward.  Robert  Triplett' 

"There  ia  a  patent  ambiguity  in  this  order.  . 
Certificates  Nos.  830  to  850  would  be  21  and 
the  3  others  held  by  John  R.  Triplett  in  the 
name  of  Robert  Triplett  would  make  the  24  for 
the  issuance  of  which  the  order  was  given;  tbe 
certificate  owned  by  WilHam  Triplett  not  be- 
ing included  in  the  order.  This  was.  the  con- 
struction placed  upon  it  by  the  parties,  as  only 
24    certificates    were    issued." 

John  R.  Triplett  died  before  these  dnpll- 
cate  certificates  were  issued,  and  his  execu- 
tor and  hie  devisee  requested  said  trostee  to 
issne  such  24  certiflcates  to  Robert  Trip- 
lett, which  was  done,  a  mistake  being  made 
in  the  numbering  of  the  duplicates.  But  the 
full  number  of  24  duplicate  certiflcates  being 
then  issued  to  Robert  Triplett.  These  24 
then  represented  the  entire  interest  of  Rob- 
ert Triplett.  He  transferred  21  of  said  du- 
plicates to  A.  T.  Burnley  and  transferred  8 
of  them,  being  Nos.  GO,  61.  and  53,  to  James 
Hewitt.  The  21  so  transferred  to  Burnley 
were  by  the  latter  presented  to  and  taken 
up  by  tbe  company. 

In  the  settlement  by  the  company  with 
Bnmley,  aa  assignee  of  the  21  duplicate 
certiflcates  issued  to  Robert  Triplett,  it  was 
discovered  that  original  certificates  45  and 
52,  for  which  duplicates  of  like  numbers  had 
been  issued,  were  not  destroyed  by  Are  as 
claimed  by  John  R.  and  Robert  Triplett,  but 
bad  been  transferred  by  Robert  Triplett  and 
redeemed  by  tbe  company  from  his  assignees. 
The  duplicates  were,  however,  redeemed  by 
the  company,  and,  it  appears  from  an  entry 
on  the  books  of  the  company,  were  charged 
against  unissued  certificates  Nos.  199  and  200 
in  said  Book  E.  When  dupUcates  Nos.  51 
and  53  were  presented  to  tbe  company  for 
redemption  by  tbe  assignee  of  Robert  TMp- 
lett,  it  was  also  found  that  the  originals  for 
which  these  duplicates  had  been  Issued  had 
not  been  lost  in  the  fire  as  claimed  by  the 
Tripletts,  but  had  bean  theretofore  transfer- 
red by  Robert  Triplett  and  redeemed  by 
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comiMiny.  Upon  fbe  refusal  of  the  company 
to  recognize  these  duplicates  Trlplett  settled 
with  his  assignee  therefor,  and  the  company 
Issued  to  Trlplett  In  lieu  of  said  duplicates 
certificates  Nos.  189  and  190.  This  occurred 
In  1845.  The  settlement  with  Burnley  above 
oaentloned  occurred  on  December  25,  1847. 
fn  1846  the  Galveston  City  Company  gave 
notice  that  the  originals  of  the  24  trustees' 
certificates  which  were  lost  in  the  Trlplett 
fire  and  for  which  duplicates  had  been  issued 
would  not  be  recognized  by  the  company  aft- 
er January  1,  1847.  But  after  said  date 
said: 

"Duplicate  certificates  of  stock  will  be  re- 
ceived and  new  certificates  [of  the  corporation] 
issued  to  the  legal  holders  thereof  and  the  orig- 
inal [trustees']  certificates  barred  from  any 
claim  upon  the  company  unless  in  the  meantime 
they  shall  be  presented  at  the  office  of  the  Gal- 
veston City  Company  in  Galveston." 

Robert  Trlplett  knew  In  1846  that  this  or^ 
der  and  notice  of  the  company  had  been 
made  and  issued.  Trlplett  died  a  widower 
.In  1853,  by  will  leaving  his  estate  to  his 
three  children  (who  were  also  his  heirs  at 
law),  and  appointing  three  executors,  Wing, 
Weir,  and  Pegram,  who  duly  qualtfled  In 
Kentucky.  Wing  and  Weir  in  1860  executed 
a  power  of  attorney  to  Pegram,  authorizing 
the  latter  to  make  demand  and  claim  on 
the  Galveston  City  Company  of  all  right,  in- 
terest, and  claim  of  every  chaAicter  of  Rob- 
ert Trlplett  in,  to,  and  against  said  company, 
and  especially  any  rights  under  said  certifi- 
cates Nos.  51,  53,  189,  and  190,  authorizing 
Pegram  to  compromise  and  settle  with  said 
company.  Pegram  came  to  Galveston  in  1860 
and  made  a  settlement  and  compromise  with 
said  company. 

The  direct  evidence  as  to  what  was  Includ- 
ed in  this  settlement,  as  might  be  expected 
after  this  lapse  of  time.  In  the  absence  of  a 
written  memorandum  of  the  terms  of  the  set- 
tlement, is  not  definite  and  certain.  Wm.  P. 
Ballinger,  James  P.  Cole,  secretary  of  the 
company,  and  C.  B.  Adams  represented  the 
company  tn  effecting  the  settlement.  All  of 
those  who  made  the  settlement  are  long  since 
dead.  The  only  written  evidence  of  the  set- 
tlement are  the  indorsements  on  certificates 
189  and  190  and  an  Indorsement  on  the  enve- 
lope in  which  those  certificates  were  found, 
with  other  papers,  in  the  files  of  the  com- 
pany. On  the  back  of  each  of  the  certifi- 
cates there  is  the  following  indorsement: 

"For  three  thousand  dollars  to  us  paid  by 
C.  B.  Adams,  we  hereby  assign  the  withm  share 
of  stock  to  the  Galveston  City  Company  to  the 
credit  of  said  C.  B.  Adams. 

"Witness  our  hands  and  scrawls  for  seals  this 
27th  of  Janoanr,  1860.  W.  B.  P^zram,  James 
Weir,  S.  M.  Wii«,  Executors  of  Robert  Trip- 
Ictt,  by  W.  B.  Pegram,  Attorney  in  Fact  of 
Said  Weir  and  Wing.  Witnesses:  Sydney  T. 
Fontaine.    George  H.  Treat 

"Done  in  my  presence  this  27th  January,  1860. 
J.  P.  Cole,  Chief  Justice  C.  C." 


^ere  is  written  on  the  back  of  the  enve- 
lope the  words  "Trlplett  Compromise."    This 


indorsement  on  the  mvelope  is  In  the  hand- 
writing of  Mr.  Ballinger. 
Sydney  T.  Fontaine  tcstlfled  in  the  case: 
That  he  was  present  when  the  settlement  was 
made,  and  signed  as  a  witness  the  transfers  and 
indorsements  on  the  certificates  above  set  oat, 
and  that  to  the  best  of  his  recollection  the  set- 
tlement "purported  to  be  a  settlement  of  any 
interest  held  by  Robert  Trlplett  in  the  Galves- 
ton City  Company,  which  papers  signed  by  me 
as  a  witness  will  snow  tor  themsdves.  It  was  a 
settlement  between  the  estate  of  Robert  Trlp- 
lett, deceased,  and  C.  B.  Adams  for  the  interest 
of  the  estate  In  the  Galveston  City  Company  and 
a  considerable  sum  of  money  passed.  1  saw  it, 
but  did  not  count  it.  The  money  was  paid  by 
Adams  or  for  him  to  W.  B.  Pegram,  and  the 
settlement  seemed  complete  and  satisfactory  to 
all  parties  present." 

The  executor  of  the  estate  of  Robert  Trlp- 
lett, James  Weir,  presented  a  final  account 
In  the  settlement  of  said  estate  which  was 
approved  by  the  county  court  of  Daviess  coun- 
ty, Ky.,  in  which  the  administration  of  the 
estate  was  pending,  on  June  18,  1878.  After 
the  settlement  in  1860,  above  mentioned,  no 
claim  was  made  by  the  executors  of  Robert 
Trlplett's  will,  nor  by  any  of  his  heirs  or  dev- 
isees themselves,  to  any  interest  in  the  Gal- 
veston City  Company,  until  shortly  before 
this,  suit  was  filed. 

It  is  agreed  by  the  parties  In  this  case  that 
the  five  Identical  original  trustees'  certificates 
E>-184  to  E-188,  Inclusive,  claimed  to  be  own- 
ed by  appellants,  have  never  been  surrender- 
ed to  or  taken  up  by  the  company.  It  is 
further  agreed  that  James  P.  Cole,  secretary, 
reported  to  the  company  from  time  to  time 
the  number  of  outstanding  certificates,  in- 
ducing original  trustees'  certificates  and  re- 
newal certificates  Issued  by  the  corporation, 
and  that  in  all  of  these  reports  the  trustees' 
certificates  In  controversy  are  shown  to  be 
outstanding.  The  last  report  made  by  him 
showing  these  certificates  to  be  outstanding 
was  in  1884.  Wm.  S.  Trlplett  was  the  execu- 
tor of  John  R.  Trlplett,  and  as  such  signed 
the  request  for  the  issuance  to  Robert  Trlp- 
lett of  the  24  duplicate  certificates  in  lieu  of 
the  24  lost  In  the  fire. 

'Riere  was  introduced  in  evidence  a  book 
belonging  to  the  defendant  company  and 
known  as  "Agent's  Report  and  Stock  Regis- 
ter," In  which  is  entered  an  account  of  the 
1,000  shares  of  trustees  stock,  and  on  this 
book  the  5  shares  in  controversy  in  this  suit 
appear  to  have  been  issued  to  Robert  Trlp- 
lett, and  do  not  appear  thereon  to  have  been 
surrendered  to  the  company. 

There  is  evidence  showing- that  at  least  one 
trustees'  certificate  other  than  those  in  con- 
troversy has  been  redeemed,  and  no  record 
of  such  redemption  Is  disclosed  by  the  books 
or  the  papers  now  In  possession  of  the  com- 
pany. The  books  further  show  that  one 
trustees'  certificate  was  redeemed  twice.  The 
evidence  further  shows  that  during  the  war 
between  the  states  the  books  and  papers  of 
the  company  were  several  times  taken  to 
Houston  and  returned  to  Galveston. 

It   would   Berya  no   useful  purpose    and 
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would  greatly  lengUken  this  opinion  to  dis- 
cuss In  detail  the  various  assignments  of 
error  presented  In  appellants'  brief  and  we 
shall  not  so  dlscnss  them. 

[1]  The  trial  court  held  that  duplicate  cer- 
tlflcates  Nos.  45,  61,  62,  and  68  were  not  void 
because  of  the  fact  that  the  original  certifi- 
cates bearing  said  numbers  and  which  were 
sapposed  to  have  been  destroyed  In  the  Blch- 
mond  fire  were  not  In  fact  destroyed,  and 
bad  been  redeemed  by  the  company  before 
the  duplicates  were  otTered  for  redemption, 
bat  that  said  duplicates  were  valid  and  prop- 
er evidence  of  the  right  of  the  holder  to  four 
shares  of  the  24  of  the  stock  of  the  company 
represented  by  the  24  certificates  which  were 
destroyed,  and  in  lieu  of  which  the  24  dnpll^ 
cates  were  issued,  and  that,  all  of  the  other 
24  certificates  lost  in  said  fire  having  been 
accounted  for,  these  four  erroneously  num- 
bered certificates  should  be  held  to  have  been 
issued  In  lien  of  4  of  the  certificates  In  con- 
troversy. The  court  further  held  that  the 
certtflcate  sold  to  William  Trlplett  waa  the 
remaining  one  of  the  6  certificates.  The  evi- 
dence shows  that  of  the  37  certificates  of 
stodc  originally  issued  to  Robert  Trlplett  12 
were  redeemed  by  the  company  before  <the 
fire  occurred  In  which  24  of  the  original  37 
certificates  were  destroyed.  The  affidavit 
and  statement  of  John  R.  and  Robert  Trlp- 
lett that  24  of  said  37  certificates  were  lost 
in  the  fire  are  uncontradicted,  and  so  is  the 
statement  of  Robert  Trlplett  that  he  had 
sold  tbe  remaining  one  of  said  87  certtflcates 
to  Wm.  Trlplett  The  evidence  fnrtber  shows 
that  none  of  tbe  five  certificates  in  contro- 
versy were  Included  in  the  12  that  were  re- 
deemed by  the  company  piior  to  the  fire,  nor 
was  tbe  certificate  which  had  been  transfer- 
red to  Wm.  Trlplett  among  said  number. 
We  think  this  evidence  fully  Justifies,  U  it 
does  not  compel,  the  finding  that  4  of  the 
5  certificates  were  destroyed  by  tbe  fire,  and 
that  tM  other  one  was  the  certificate  that 
had  been  transferred  to  Wm.  Trlplett.  There 
being  no  evidence  to  show  any  ownership  or 
right  of  appellants  to  the  certificate  that  was 
sold  by  Robert  Trlplett  to  Wm.  Trlplett,  the 
above  finding  that  said  certificate  was  one 
of  the  5  In  controversy  disposes  of  appel- 
lants' claim  to  one  of  the  shares  involved 
in  this  suit  Appellants  very  earnestly  con- 
tend tbat  the  trial  court  erred  In  holding 
that  tbe  duplicate  certificates  45,  61,  62,  and 
53  were  not  void  and  could  be  held  to  rep- 
resent other  lost  certificates  than  the  orig- 
inals having  the  same  numbers  as  said  dupli- 
cates. This  contention  is  thus  stated  In 
their  brief: 

"We  contend  in  the  first  place,  substantially, 
diat  a  duplicate  certificate,  like  a  duplicate 
dieek,  or  any  other  duplicate  for  that  matter, 
rcpresoits  in  law  and  in  fact  only  the  original 
certificate  or  check  or  other  paper  which  it  pur- 
prarts  .to  represent.  We  further  contend  that, 
iriian  a  duplicate  certificate  or  duplicate  check 
is  ismed  as  such,  marked  on  its  face  as  a  dnpli- 
cite,  and  it  develops  that  tbe  original  certificate 
or  cncdc  had  been  surrendered  before  the  dupli- 


cate, that  the  duplicats  becomes  and  is  vcrfd, 
beln^  issued  only  as  a  mere  substitute  for  the 
original  supposed  to  be  lost,  and  when  tbe  orig- 
inal turns  up  the  duplicate  becomes  both  in  law 
and  in  fact  and  in  accordance  with  the  inten- 
tion of  the  parties,  a  nullity.  We  further  con- 
tend in  the  same  connection  that  such  a  dupli- 
cate stock  certificate  or  check  cannot  then  be  re- 
garded as  valid  and  as  representing  an  entirely 
different  share  or  original  certificate  from  the 
one  which  the  partiea  designated  in  issuing  it. 
Whatever  may  be  the  general  rule  as  to  the  re- 
jection of  numbers  as  applied  to  original  certifi- 
cates of  stock,  it  can  have  no  application  to 
duplicate  certificates.  If  duplicate  certificates 
of  stock  do  not  represent  the  original  certificates 
which  they  purport  to  represent,  then  they  rep- 
resent nothing.  They  are  issued  merely  as  sub- 
stitutes for  the  original  certificates  of  the  same 
book  and  number  supposed  to  be  lost  or  destroy- 
ed, and  when  it  develops  that  the  original  cer- 
tificate was  not  lost  or  destroyed,  but  in  exist- 
ence and  had  been  honored,  the  duplicate  certifi- 
cate containing  on  its  face  evidence  of  its  own 
weakness,  becomes  a  nullity.  We  acknowledge 
that  there  is  some  force  in  the  reasoning  of  the 
trial  court  as  applied  to  original  certificates, 
though  we  do  not  concede  it  to  be  correct  as  thus 
applied,  but  it  has  no  application  to  duplicate 
certificates.  There  is  no  principle  of  law  or  rule 
of  business  practice  that  would  authorize  dupli- 
cate certificates  definitely  numbered  and  marked 
and  issued  as  duplicates  to  be  held' to  represent 
any  other  or  different  shares  of  stock  than  the 
shares  evidehced  by  the  original  certificates  of 
the  same  numbers." 

We  do  not  think  the  general  rule  as  to 
the  essential  character  and  validity  of  dup- 
licate Instruments,  Invoked  by  apx)ellants  In 
support  of  their  contention,  can  be  applied 
in  this  case.  It  goes  without  saying  that  a 
bank,  having  paid  an  original  dieck  suppos- 
ed to  be  lost,  cannot  thereafter  pay  a  dupli- 
cate Issued  by  the  drawer  and  hold  the.  draw- 
er responsible  for  such  payment.  But  there 
Is  no  analogy  between  the  payment  by  a  bank 
of  a  duplicate  check  after  it  had  paid  the 
original  and  the  redemption  by  appellee  in 
this  case  of  the  duplicate  certificates  of  stock 
which  had  been  erroneously  numbered.  In 
the  case  of  the  duplicate  check  the  drawer 
cannot  be  required  to  make  a  double  pay- 
ment, and  for  a  like  reason  the  appellee 
should  not  be  required  to  redeem  original 
lost  certificates  after  it  had  redeemed  dupli- 
cates thereof  merely  because  ^Id  duplicates 
were  erroneously  numbered.  We  think  this 
can  be  Illustrated  by  comparing  the  certifi- 
cates of  stock  to  certificates  of  deposit  Is- 
sued by  a  bank.  Suppose  a  bank  Issues  two 
certificates  of  deposit,  Nos.  45  and  52,  for 
$500  each.  The  original  depositor  sells  No. 
45,  which  the  purchaser  collects  from  the 
bank,  and  tbe  other,  No.  52,  is  lost  in  a  fire. 
Upon  representation  of  the  depositor  that 
certificate  No.  45  was  the  one  destroyed  the 
bank  issued  a  duplicate  certificate  Mo.  45 
for  $500,  which  the  depositor  also  sells,  and 
upon  presentation  by  the  purchaser  is  paid 
by  the  bank.  We  do  not  think  it  would  be 
contended  in  the  case  stated  that  the  de- 
positor could  recover  from  the  bank  the  |500 
originally  represented  by  the  lost  certificate 
No.  52.  He  through  his  assignees  has  re- 
ceived from  the  bank  all  that  < 
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and  there  Is  no  mle  of  law  nor  principle  of 
equity  tliat  would  permit  him  to  recover 
more  because  ttie  duplicate  was  erroneously 
numbered.  So  it  is  in  this  case.  Robert 
Triplett  procured  the  Issuance  of  24  dupli- 
cate certificates  in  lieu  of  the  24  which  were 
destroyed.  He  sold  all  of  these  duplicates, 
and  all  of  them  have  been  redeemed  by  the 
company,  and  he  could  not,  nor  can  his  heirs, 
require  the  company  to  account  for  more 
than  24  shares  on  the  ground  that  4  of  said 
duplicate  certificates  were  erroneously  num- 
bered. As  between  the  holders  of  original 
certificates  Nos.  45,  51,  52,  and  53  and  the 
holder  of  the  duplicates,  of  course  the  dupli- 
cates would  have  been  invalid,  and  if  the  6 
certificates  had  not  been  destroyed  and  liad 
been  sold  by  Triplett,  the  duplicates  would 
not  affect  the  rights  of  the  holders  of  the 
originals.  This  is  all  that  is  decided  in  the 
cases  of  Keller  v.  Eureka  Brick  Ck).,  43  Mo. 
App.  84,  11  L.  B;  A.  472,  Benton  v.  Martin, 
40  N,  Y.  345,  and  other  cases  cited  and  re- 
lied on  by  appellants  to  sustain  their  conten- 
tion. 

The  evidence  shows  that  when  duplicate 
certificates  Nos.  45  and  52  were  redeemed 
by  the  company  they  were  charged  against 
unissued  certificates  BJ-199  and  E-200,  which 
it  appears  from  the  evidence  Robert  Triplett 
was  entitled  to  have  issued  to  him.  This  trans- 
action occurred  in  1847,  six  years  before  the 
death  of  Robert  Triplett,  and  we  agree  with 
appellants'  counsel  that  it  must  be  presumed 
that  Robert  Triplett  knew  of  this  transac- 
tion and  knew  that  the  company  had  canceled 
unissued  certificates  Nos.  199  and  200.  After 
this  lapse  of  time  we  think  the 'evidence  be- 
fore set  out  is  sufficient  to  sustain  the  find- 
ing that  there  was  a  settlement  between  the 
company  and  Triplett  for  any  claim  be  may 
have  had  against  It  for  said  unissued  certifi- 
cates. We  think  it  may  well  be  doubted 
whether  in  this  suit,  which  is  to  establish  the 
rights  of  Ms  heirs  in  the  company  by  virtue 
of  his  ownership  of  certificates  Nos.  184  to 
188,  inclusive,  they  could  recover  the  interest 
that  they  might  have  by  virtue  of  his  owner- 
ship of  certidcates  Nos.  199  and  200,  but  we 
do  not  deem  it  necessary  to  decide  this  ques- 
tion. 

In  so  far  as  duplicate  certificates  Nos.  61 
and  53  are  concerned,  the  undisputed  evi- 
dence shows  that,  when  their  redemption  was 
refused  by  the  company  and  they  were  pre- 
sumably redeemed  or  repurchased  by  Trip- 
lett from  his  as.signee,  Burnley,  the  company 
issued  to  Triplett  in  lieu  of  said  duplicates 
certificates  Nos.  189  and  190,  which  were  aft- 
erwards redeemed  by  the  company  from 
Trlplett's  estate,  and  there  can  be  no  ques- 
tion of  his  having  received  from  the  com- 
pany his  interest  in  these  two  of  the  five 
shares  now  claimed  in  the-  company  by  plain- 
tiffs. What  we  have  before  said  in  regard 
to  the  certificate  sold  to  Wm.  Triplett  dis- 


poses of  the  remaining  interest  claimed  In 
this  suit 

We  think  all  of  the  facts  and  circomstawy 
es,  considered  together.  Justify  the  conclu- 
sion that  Robert  Triplett,  his  assigns  and 
estate,  have  long  since  received  from  the  ap- 
pellee company  all  interest  in  said  company 
which  Triplett  ever  owned  by  virtue  of  bis 
original  ownership  of  the  five  shares  of  stock 
in  controversy,  except  the  one  share  sold 
l^  Iiim  to  Wm.  Triplett,  and  the  plaintiffs  in 
tills  suit  show  no  right  to  recover  the  inter- 
est in  the  company  represented  by  said  share. 

We  do  not  regard  the  various  reports  made 
by  the  secretary  of  the  company  prior  to 
1884  showing  nine  outstanding  trustees'  cer- 
tificates, including  the  five  involved  in  this 
suit,  as  at  all  conclusive  of  the  fact  that  said 
certificates  had  not  been  settled  for.  We 
agree  with  the  trial  Judge  that  in  view  of  all 
the  evidence  this  report  meant  nothing  more 
than  that  the  identical  nine  certificates  bad 
never  been  returned  to  the  office  of  the  com- 
pany, and  it  was  not  known  what  had  be- 
come of  them  or  in  whose  lutnds  they 
might  be. 

[2]  In  the  oonduslons  of  law  filed  by  the 
trial  Judge  he  says: 

"It  baa  been  urged  by  tdaintiffs*  counsel  that 
the  true  rule  of  law,  where  the  ijlaintiS  has 
made  out  a  prima  facie  case  on  indisputable 
evidence,  is  tnat  in  the  absence  of  the  estab- 
lishment of  an  affirmative  defense  a  peremptory 
legal  presumption  arises  in  favor  of  plaintuf.  I 
do  not  so  understand  the  law.  The  accepted 
view,  I  understand  it,  in  this  state  and  every- 
where else,  is  that,  if  the  defendant  offers  some 
rebutting  evidence  {as  in  the  case  at  bar  of  the 
transfer  by  plaintiSs'  ancestor  of  the  stock 
sued  for),  such  evidence  alone  carries  the  whole 
case  to  the  jury.  .It  is  thus,  for  instance,  that 
this  conrt,  in  the  exercise  of  its  exclusive  prov- 
ince as  a  jury,  in  dealing  with  the  facts  of  the 
case,  determines  the  Insufficiency  of  the  evi- 
dence to  establish  as  a  fact  the  plaintiffs'  own- 
ership of  the  stock  in  question." 

We  think  this  is  a  correct  statement  of  the 
law,  and  that  the  evidence  Justified  the  trial 
court  in  finding  that  plaintiffs  had  failed  to 
establish  their  ownership  of  the  stock  in  the 
company  claimed  by  them,  and  in  rendering 
Judgment  for  the  defendants. 

We  have  considered  all  of  the  assignments 
of  error  presented  in  appellants'  brief,  and, 
in  our  opinion,  none  of  them  should  be  af- 
firmed. 

It  fpllows  that  the  Judgment  of  the  conrt 
below  should  be  affirmed;  and  it  has  been 
so  ordered. 

Affirmed. 


COIJilN  OOtmTY  SCHOOL  TRUSTEES  et 

aL  ▼.  STIFF  et  al.    (No.  7773.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 

11,  1916.    Rehearing  Denied  Dec.  16, 1916.) 

1.  Action    «=>e8— Dismissai.   ard   NoNsorr 
«=>56— Parties  iS=>29— Nboesbabt  Pabtiks. 
All  parties,  plaintiffs  and  defendants,  neces- 
sary to  the  final  disposition  of  the  main  issue 
in  a  suit  should  be  Joined  therein,  and  wh«i  it 


$=3For  otber  casw  see  same  topic  and  KBTr-KOMBER  In  all  Kqr-NumtMre<l  DlfBita  and  Inda 

Digitized  by  VjCll 


Ttex.) 


CWLLIN  COUNTY  SCHOOL  THtJSTEES  v.  STirF 


217 


onauit.  Cent.  Die^  M  95,  124^128;    Dec. 
®=5e;    Parties,  Cent  Dig.  H  41,  47-49, 


appears  that  nicfa  parties  have  been  omitted, 
it  will  require  either  a  dismissal  of  the  suit  or 
a  stay  of  proceedings  until  such  parties  can  be 
brought  in. 

[Ed.  Note.— For  other  eases,  see  Action,  Cent 
Dig.  H  739-743;   Dec.  Dif.  «=»e8;  ^IKsmissal 
and  No 
Dig.    _  . 

61:   Dec  Dig.  <8=»29.] 

2.  iHJUwcriON  «=9ll4a)— Fabtixs— Pabt  Sv- 

ISO   ON    BEBAI.F   OF  AlX. 

In  a  suit  to  enjoin  the  redistricting  of  a 
county  brought  by  48  out  of  137  diatricta,  being 
an  action  to  prevent  the  destruction  of  the  dis- 
tricts which  instituted  the  suit,  and  incidentally 
to  maintain  the  status  quo  of  those  which  are 
not  parties,  the  remaining  districts  were  not 
necessary  parties,  whether  they  proposed  to  op- 
pose or  support  the  action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g  202;  Dec.  Dig.  <8=»114(1).] 

3.  Quo  Wabbanto  ®=35— Schools  aitd 
School  Distbictb  9=332— Kedibtbiotino— 
Kestbaxning. 

A  suit  by  school  districts  and  taxpayers 
against  the  county  school  trustees  to  enjoin  a 
redistricting  of  the  county  could  be  maintained 
as  an  ordinary  suit  between  the  parties,  and 
need  not  be  by  a  proceeding  by  quo  warranto 
under  the  statute  to  review  the  acts  of  the  coun- 
ty school  trustees. 

[£d.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  $  6;  Dec.  Dig.  «=>5;  Schools 
and  School  Districts,  Cent  Dig.  §1  52-S4;  vec. 
Dig.<8=»32.] 

4.  Schools  and  School  Distbictb  €=332— 
RBDisTBicnno  —  Complaint— Sufficiency. 

In  a  salt  to  enjoin  the  redistricting  of  a 
county,  a  petition,  alleging  that  a  county  con- 
taining 137  districts,  each  with  a  sufficient  and 
accessible  school,  will  be  divided  by  defendant!) 
into  78  districts  without  notice  to  trustee  of  ex- 
isting districts,  causing  children  to  walk  from 
2^  to  in  many  cases  between  6  and  7  miles  to 
■cGool  across  impassable  country,  resulting  in 
a  practical  denial  of  school  privileges,  and  that 
such  proposed  acts  are  a  gross  abuse  of  author- 
ity aod  a  fraud  upon  rights  of  plaintiffs,  was  suf- 
ficient basis  upon  which  to  grant  the  relief 
•ought 

nSd.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent  Dig.  {{  52-C4;  Dec. 
Dig.  «=.32.] 

6.  Schools  and  School  Distbiots  «=s>39— 
BxDicrrBionNO — Appeal  to  Dibtbict  Coubt. 
Acts  34th  Leg.  c  36,  section  4a  giving  the 
district  court  general  supervisory  control  over 
the  action  of  the  county  board  of  school  trus- 
tees in  creating,  changing,  and  modifying  school 
districts,  is  not  controlled  by  section  10  of  the 
act  (Vernon's  Sayles'  Ann.  Civ.  St  1014,  arts. 
4509-4510),  providing  for  appeals  from  the  ac- 
tions of  the  trustees,  etc.,  to  the  state  superin- 
tendent and  thence  to  the  state  board  of  educa- 
tion, but  appeals  from  the  action  of  the  school 
trustees  may  be  made  to  the  district  court,  since 
the  appeal  provided  by  section  10  has  reference 
to  purely  administrative  and  ministerial  acts. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  68,  tiU ;  Dec.  Dig. 
«=>39.] 

6.  Schools  and  School  Distbictb  <=>32— 
Kedistbicting— Tempobaby  Injunction. 
In  a  suit  to  enjoin  the  redistricting  of  a 

county  by  county  school  trustees,  evidence  held 

to  sustain  a  judgment  granting  an  injunction 

pendente  lite. 
[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  {{  62-54 ;  Dec.  Dig. 

•=»32.J 


7.  Appeal  and  Ebbob  «=»1D10<1)— Kbvibw— 

JTUDOMENT. 

Where  the  erldence  is  sufficient  to  support 
a  judgment  of  the  trial  court,  the  appellate 
court  IS  without  authority  to  disturb  the  judg- 
ment as  it  would  in  like  manner  be  without' 
authority  to  disturb  the  verdict  of  a  jury.. 

[Bd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-3981 ;  Dec.  Dig.  <S^ 
lOlOa).} 

8.  Appeal  and  Ebbob  «=»253  —  Vebifioa- 
tion  of  Complaint— SimnciBNCY. 

The  fact  that  petition  for  injunction  was  not 
properly  rerified  as  required  by  Vernon's  Sayles' 
Ann.  (St.  St  1914.  art  4649,  should  be  raised 
in  the  trial  court  by  exception,  and  failure  to 
except  is  waiver  of  the  suffideocy  of  the  af- 
fidavit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  1485,  1488.  1491-1493; 
Dec.  Dig.  ®=»253.] 

9.  Injunction  «=»122— Vebhication  of  Com- 
plaint—Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4649,  providing  that  an  injunction  shall  not 
be  granted  unless  the  applicant  shall  verify  his 
petition  by  affidavit  in  an  action  by  school  dis- 
tricts of  a  county  to  enjoin  redistricting,  it  being 
necessary  that  verifications  in  injunction  pro- 
ceedings be  definite  and  positive  enough  to  sup- 
port an  indictment  for  perjury  if  untrue,  the 
affidavit  may  be  made  by  any  one  of  th«  joint 
applicants  cognizant  of  tne  facts. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  Sg  262-268 ;    Dec.  Dig.  «=sl22.] 

Appeal  from  District  Coort,  Collin  County; 
M.  H.  Gamett,  Judge. 

Information  by  J.  H.  Stiff  and  others 
against  the  Collin  Connty  School  Trustees 
and  others,  to  enjoin  a  redistricting  of  school 
districts  In  CoUln  county.  From  Judgment 
enjoining  action  by  respondents  pendente  lite, 
they  appeal.    AfBrmed. 

O.  R.  Smith,  of  McKlnney,  for  appellants. 
R.  C.  Merritt  and  W.  R.  Abernathy,  both  of 
McKlnney,  for  appellees. 

RASBURT,  J.  This  is  a  proceeding  by 
the  county  attorney  of  Collin  county  In  be- 
half of  the  state  on  Information  by  and  at 
the  Instigation  of  the  trustees  of  48  common 
school  districts  In  CoUln  county  and  of  cer- 
tain taxpayers  and  patrons  of  the  schools  in 
said  districts,  to  enjoin  the  connty  school 
trustees  from  concluding  a  proposed  and 
threatened  redistricting  of  such  school  dis- 
tricts by  disestablishing,  consolidating,  and 
rearranging  the  existing  districts.  Upon  hear- 
ing In  chambers  the  trial  Judge  enjoined  the 
respondents  as  prayed  pendente  lite.  From 
such  action  this  appeal  Is  perfected. 

Any  necessary  statement  of  the  pleadings 
or  of  the  facts  dedudble  from  the  evidence 
will  be  appended  to  our  discussion  of  the 
several  assignments  of  error. 

[1,2]  Appellants'  first  assignment  Is  that 
the  court  erred  In  not  sustaining  their  gen- 
eral demurrer  to  appellees'  petition.  The 
first  proposition  thereunder  Is  that  the  peti- 
tion omits  necessary  parties.  This  proposi- 
tion is  bottomed  upon  the  fact,  appearing 
from  the  petition,  that  only  48  of  the  137 
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dietricts  Joined  in  the  snlt  The  contention 
is  tbat  all  were  necessary  parties.  It  la,  as 
contended,  the  well-settled  rule  that  all  par- 
ties, plaintiffs  or  defendants,  necessary  to  the 
final  disposition  of  the  main  Issne  In  a  suit 
should  be  Joined  therein.  When  It  appears 
that  such  parties  have  been  omitted,  it  "will 
require  either  a  dismissal  of  the  snlt  or  a 
stay  of  proceedings  until  such  party  can  be 
brought  In."  Townes'  Texas  Pleading,  288. 
The  inquiry  then  is,  Were  the  other  common 
school  districts  necessary  parties  to  this  pro- 
ceeding? Appellants  maintain  they  were  un- 
der authority  of  Minear  et  al.  t.  McVea  et 
al.,  185  S.  W.  1048.  We  are  persuaded,  how- 
ever, that  that  case  Is  without  application  In 
this  proceeding.  The  purpose  sought  in  the 
case  cited  was  to  enjoin  the  collection  of  cer- 
tain taxes.  Those  taxes  were  levied  in  or- 
der  to  create  a  sinking  and  Interest  fund,  as 
well  as  to  supplement  the  state  school  fund 
to  defray  the  expense  of  a  school  for  a  com- 
mon school  district  created  prior  to  the  levy 
of  the  tax  and  the  commencement  of  the 
suit  The  ground  upon  which  the  collection 
of  the  tax  was  sought  to  be  enjoined  was 
that  the  common  school  district  had  not  been 
created  and  established  in  the  manner  pro- 
vided by  law.  The  suit  was  against  the 
county  Judge  and  the  county  commissioners, 
who  at  that  time  were  clothed  with  author- 
ity to  create  common  school  districts,  while 
now  that  authority  rests  with  the  county 
school  trustees.  General  Laws,  34  Leg.  c.  36. 
It  was  held  that  since  the  purpose  was  the 
destruction  of  the  common  school  district 
and  since  it  was  a  body  corporate,  the  trus- 
tees were  necessary  parties.  The  purpose  of 
the  present  case  is  not  to  destroy  the  common 
school  districts  not  parties  to  the  suit,  but  to 
prevent  the  destruction  of  those  districts 
which  Instituted  the  suit,  and  Incidentally  to 
maintain  the  status  quo  of  those  which  were 
not  parties.  Had  the  other  districts  been 
parties  they  could  only  have  done  that  which 
appellees  sought  to  do.  In  that  case  they 
are  protected  fully  by  the  action  of  the  dis- 
trict Judge.  If,  on  the  other  liand,  they  de- 
sired to  support  the  proposed  action  of  the 
county  school  trustees,  they  were  not  neces- 
sary parties,  since  those  districts  which  op- 
posed the  proposed  change  would  neverthe- 
less be  entitled  to  maintain  the  suit  under 
the  allegations  of  their  petition. 

[3]  It  is  next  urged  that  the  general  de- 
murrer should  have  been  sustained  for  the 
reason  that  the  legality  of  the  acts  of  the 
county  school  trustees  as  such  could  only  be 
reviewed  in  a  proceeding  by  quo  warranto 
by  the  state  of  some  one  by  its  authority  up- 
on information,  which,  it  is  claimed,  was  not 
done  in  this  suit  In  support  of  the  forego- 
ing it  is  asserted  that  petition  for  leave  to 
file  Information  in  the  nature  of  quo  war- 
ranto was  not  filed  by  the  county  attorney, 
and  hence  such  permission  has  not  been  grant- 
ed, nor  the  information  ordered  filed.    The 


record  suK>orts  the  claim.  The  suit  as  we 
have  stated  purports  to  be  by  the  county  at- 
torney on  the  relation  of  the  district  trus- 
tees, taxpayers,  and  patrons  of  the  schools 
complaining,  and  Is  an  ordinary  proceeding 
by  petition  to  restrain  certain  proposed  and 
threatened  acts,  and  is  signed  by  counsel,  but 
not  by  the  county  attorney,  and  filed  by  the 
clerk  as  in  ordinary  cases.  Hence  it  cannot 
be  said  that  the  necessary  steps  to  constitute 
the  proceeding  one  technically  by  quo  war- 
ranto have  been  observed.  Without  deter- 
mining the  issne  here  raised,  but  proceeding 
on  the  assumption  that  the  proceeding  is  not 
technically  In  compliance  with  the  statute, 
we  nevertheless  conclude  that  it  will  not  re- 
sult in  an  abatement  of  the  suit,  but  that  the 
same  can  be  maintained  as  an  ordinary  suit 
between  the  interested  parties.  It  has  been 
held  that  an  oflSce  may  be  recovered  from  a 
usurper  by  the  party  entitled  to  it  in  an  ordi- 
nary snlt  and  without  proceeding  by  an  in- 
formation in  the  nature  of  a  quo  warranto. 
McAllen  v.  Rhodes,  65  Tex.  348.  In  that  case 
it  was  said  that  quo  warranto  was  a  proper 
proceeding  to  recover  office,  but  ttiat  it  bad 
never — 

"been  held  that  this  is  the  only  remedy  that 
may  be  pursued,  nor  does  the  statute  contemplate 
that  it  should  be.  The  sixth  section  declares 
that  the  remedy  and  mode  of  procedure  therein 
prescribed  shall  be  cumulative  of  any  then  exist- 
ing. If,  therefore,  there  was,  itrevioas  to  the 
passage  of  the  act,  any  method  of  recovering  an 
office  withheld  from  the  true  owner  by  an  in- 
truder, that  method  may  be  still  pursued,  not- 
withstanding the  act  providM  the  remedy  by 
quo  warranto." 

Incidentally  our  present  quo  warranto  stat- 
ute is  the  one  the  court  was  then  construing. 
The  court  then  proceeds  obviously  to  hold 
that  there  were  Temedies  prior  to  the  act, 
one  of  which  was  an  ordinary  suit  between 
the  parties.  From  such  holding  it  is  clear, 
and  we  hold,  that  even  though  the  present 
proceeding  was  in  neither  form  nor  substance 
a  proceeding  by  quo  warranto  under  the  stat- 
ute, it  is  nevertheless  sufficient  as  an  ordi- 
nary suit  between  the  parties,  and  may  be 
maintained  as  such.  For  if  a  suit  to  deter- 
mine the  right  to  an  office  may  be  determined 
between  the  parties  by  an  ordinary  suit, 
there  is  as  much  or  more  reason  why  this 
one  may  be,  when  it  is  considered  that  the 
interest  of  the  state  in  the  instant  proceed- 
ing is  certainly  no  greater  than  in  one  to  re- 
cover an  office,  and  that  the  state  is  as  much 
a  nominal  party  here  as  it  is  in  the  former, 
and  is  but  little  Interested  in  either. 

[4]  It  is  next  urged,  in  substance,  that  the 
general  demurrer  should  have  been  sustained 
because  the  facts  alleged  in  the  petition  were 
insufficient  upon  which  to  base  the  relief 
sought  Omitting  formalities,  the  petition  al- 
leges, in  substance,  that  Collin  is  a  large 
county,  approximately  30  miles  square,  and 
divided  into  137  school  districts,  each  with  a 
school  sufficient  to  accommodate  ail  its  pa- 
trons, and  easily  accessible  to  all;  that  the 
defendants  are  preparing  to,  and  will,  unless 
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enjoined,  disestabllab  the  exlsUns  districts, 
and  by  annexation  and  consolidation  include 
them  into  78  districts,  appropriating  the  mon- 
ey of  the  wTiaHtig  districts  for  the  benefit  of 
(he  proposed  new  districts,  all  of  which  Is  be- 
ing done '  without  calling  a  meeting  of  the 
trastees  of  the  existing  districts,  and  with- 
out their  knowledge  or  consent;  that  the 
resnlt  of  the  proposed  action  will,  in  most 
cases,  cause  the  children  to  travel  more  than 
2^  miles  to  reach  the  schools  In  the  propos- 
ed new  districts,  and  in  many  cases  6  to  7 
miles,  and  to  cross  Impassable  swamps, 
streams,  and  bad  roads,  resulting  in  a  prac- 
tical denial  of  school  privileges  to  the  chil- 
dren in  the  appellees'  districts;  that  such 
proposed  acts  are  a  gross  abuse  of  the  au- 
thority of  the  county  school  trustees  and  a 
frand  apon  the  rights  of  appellees,  the  pa- 
trons of  the  schools,  and  the  taxpayers  in  the 
existing  districts.  Do  the  foregoing  allega- 
tions at  fact.  If  true,  furnish  a  sufficient 
basis  upon  which  to  grant  the  relief  sought? 
We  c(Hiclude  they  do.  In  Minear's  Case,  su- 
pra, it  was  said: 

"When  the  commissionerB'  court  flagrantly 
abuses  its  discretion,  with  the  result  that  dis- 
tricts which  are  not  convenient  to  the  scholastic 
population  are  created,"  a  redistricting  may  be 
compelled. 

If  redistricting  may  be  compelled  on  such 
facts.  It  may,  of  course,  be  in  like  manner 
prevented  as  is  sought  to  be  done  In  this  case. 
In  Jennings  v.  Carson,  184  S.  W.  662,  it  was 
bj*  analogy  held  that  the  relief  here  sought 
^nld  have  been  granted  ui)on  &  showing 
that  the  school  children  had  to  travel  a  dis- 
tance of  7  miles,  and  when  the  streams  were 
^'woUen  were  unable  to  attend  at  all.  Un- 
der the  foregoing  authorities,  we  conclude 
that  the  all^ations  of  the  petition  were  suf- 
adent 

'.SI  It  is  farther  urged  that  the  general 
>lanurrer  should  have  been  sustained  for 
the  reason  that  the  allegations  of  the  peti- 
tion fall  to  disclose  that  appellees  had  pur- 
sued the  remedy  provided  by  law  in  such 
cases.  CRte  issue  thus  presented  Is  bottomed 
upon  tile  provision  of  article  '4510,  Vernon's 
ia;Ies'  Stats.,  conterring  upoa  the  superin- 
tendent of  public  instruction  authority  to 
bear  and  determine  all  appeals  from  rulings 
e{  subordinate  school  officers,  and  upon  ar- 
ticle 4509,  Vernon's  Sayles'  Stats.,  permitting 
an  appeal  from  the  ruling  of  the  superin- 
ttalent  of  public  instruction  to  the  state 
I'^Aid  ot  education.  This  proposition  has 
l«ra  recently  decided  adversely  to  the  appel- 
Unts  in  two  cases.  Jennings  v.  Carson,  184 
I  8.  W.  563;  Clark  v.  Hallam,  187  S.  W.  964. 
Tliose  cases  construe  the  recent  act  of  the 
legislature,  cited  supra,  which  amended,  to 
tome  extent,  the  existing  law,  and  hold  in 
rt:ference  to  the  issue  we  are  discussing,  that 
tile  amended  act  (section  4a),  which  confers 
general  supervisory  control  upon  the  district 
toon  over  the  acta  of  the  coimty  school  trus- 
tees in  "creating,  changing  and  modifying 


■6ho61  districts,"  is  not  controlled  by  section 
10  of  the  same  act,  which  provides  for  ap- 
peals from  the  actions  of  the  trustees,  eta, 
to  the  state  superintendent,  and  thence  to 
state  board  of  education,  but  that  appeals 
from  the  action  of  the  county  school  trustees 
may  be  made  to  the  district  court,  the  appeial 
provided  by  section  10  having  reference  pure- 
ly to  administrative  and  ministerial  acts 
sought  to  be  reviewed.  We  can  add  nothing 
to  what  has  been  said  In  those  cases,  and 
ad(H>t  the  ruling  there  announced  as  oar  con- 
clusions in  this  case. 

[I,  7]  By  the  second  assignment  of  error  it 
is  contended  that  appellees*  sworn  petition, 
when  considered  in  connection  with  appel- 
lants' sworn  answer,  falls  to  show  sufficient 
basis  for  granting  the  relief  the  Judge  did 
grant,  which  is  but  to  say  that  the  evidence 
is  insufficient  to  support  the  Judgment.  At 
another  place  in  this  opinion  we  have  stated 
the  substance  of  the  facts  alleged  by  appd- 
lees.  The  evidence  adduced  at  trial  fairly 
supports  such  allegations,  and  as  a  conse- 
quence sustains  the  Judgment  In  such  cases 
we  are  without  authority  to  disturb  the  Judg- 
ment of  the  court,  as  we  would  in  like  man- 
ner be  without  authority  to  disturb  the  ver- 
dict of  a  Jury. 

[B,  t]  By  the  fourth  assignment  it  is  urged 
that  the  petition  was  not  properly  sworn  to. 
In  such  connection,  article  4649,  Vernon's 
Sayles'  Stats.,  provides,  in  substance,  that 
injunction  shall  not  t>e  granted  unless  the 
applicant  shall  verify  bis  petition  by  affida- 
vit taken  before  some  officer  authorized  to 
administer  oaths.  The  contention  is  that  in 
compliance  with  the  statute  each  of  the 
Joint  applicants  should  have  verified  the  ap- 
plication by  his  individual  affidavit.  Xhe 
record  does  disclose  that  only  one  of  the  ap- 
plicants did  so.  While  we  think  that  the 
issue  here  presented  should  have  been  raised 
in  the  trial  court  by  exception  (Thouvenln  v. 
Helzle,  8  Tex.  57),  which  was  not  done,  and 
that  the  failure  to  except  is  a  waiver  of  the 
sufficiency  of  the  affidavit,  we  also  conclude, 
assuming  the  issue  to  be  properly  presented, 
that  the  contention  is  without  merit  The 
construction  sought  to  be  placed  upon  the 
statute  is  too  literal.  By  the  current  of  opin- 
ion it  is  said  of  verifications  in  injunction 
proceedings  that  they  shotild  be  so  definite 
and  positive  as  to  support  an  Indictment  for 
perjury  if  untrue.  The  purpose  of  the  affi- 
davit is  revealed  by  the  rule  stated,  which  is, 
that  under  the  penalties  of  such  an  affidavit 
the  court  may  assume  that  the  facts  alleg- 
ed, and  upon  which  the  extraordinary  writ 
is  sought,  are  probably  true.  It  is  the  char- 
acter of  the  affidavit  to  be  made  rather  than 
the  number  who  shall  subscribe  to  it,  that  is 
contemplated  by  the  statute.  We  think  any 
one  cognizant  of  the  facts  could  make  the 
affidavit  So  do  we  think  that  any  one  of 
several  Joint  applicants  could,  on  behalf  of 
the  others,  make  the  affidavit  Such  a  con- 
clusion Is,  In  our  opinion,  more  In  consonance  I /? 
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)wltb  the  purpose  of  fhe  affidavit  and  the 
practical  and  conreulent  presentation  of  such 
application^ 

In  view  of  what  we  have  said,  and  because 
the  action  of  the  district  judge  is  supported 
by  the  pleading  and  evidence,  it  becomes  our 
duty  to  affirm  the  judgment. 

Affirmed. 


WINFIEIJ>  STATE  BANK  v.  FIRST  NAT. 
BANK  OF  WINFIRLD.     (No.   1671.) 

(Court  of  CSvO  Appeals  of  Texas.    Tezarkana. 

Nov.  24,  1916.    Rehearing  Denied 

Deo.  7,  1916.) 

Qabnisembnt  «=356— Deposits  in  Bank. 

Defendant,  a  mule  buyer,  having  only  a 
small  balance  in  bank,  arranged  to  buy  mules  for 
his  principal,  giving  hia  own  checks  in  payment. 
Such  checks  were  to  be  taken  up  by  his  princi- 
pal, and  the  latter  drew  a  check  in  defendant's 
favor  sufficient  to  cover  oil  checks  drawn  by 
him.  Such  check  was  deposited,  but  before  all 
of  the  checks  drawn  by  defendant  had  been  paid 
his  account  was  garniaheed,  whereupon  the 
ttank  demanded  and  received  a  note,  signed  by 
the  buyer  and  his  father,  before  honoring  de- 
fendant's checks.  Seld,  that  the  proceeds  of 
the  principal's  check  deposited  to  the  account 
of  defendant  were  subject  to  garnishment;  the 
bank  not  having  paid  defendants'  checks  out  of 
such  proceeds,  but  out  of  proceeds  of  the  loan 
made  to  him,  and  the  transaction  creating  the 
relation  of  creditor  and  debtor  between  defend- 
ant and  his  principal. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {§  110,  111 ;  Dec  Dig.  «=a56.] 

Appeal  from  District  Court,  Titus  County; 
J.  A.  Ward,  Judge. 

Action  by  the  Wlnfleld  State  Bank  against 
J.  R.  Fuquay,  In  which  the  First  National 
Bank:  of  Wlnfleld  was  summoned  as  gar- 
nishee. From  a  judgment  principally  in  fa- 
vor of  the  garnishee,  plaintiff  appeals.  Re- 
formed. 

Having  a  judgment  against  3.  R.  Fuquay, 
on  which  there  was  a  balance  of  $990.52  un- 
paid,, appellant,  on  November  19,  1915,  sued 
out  a  writ  of  garnishment  against  appellee. 
The  latter  answered  that  It  was  not  indebted 
to  Fuquay,  and  did  not  have  in  its  posses- 
sion effects  belonging  to  him.  The  answer 
having  been  controverted  by  appellant,  facts 
as  follows  were  shown  by  testimony  heard  at 
the  trial:  One  Coolt  had  employed  Fuquay 
to  buy  mules  on  bis  (Cook's)  account,  and 
had  agreed  to  pay  Fuquay  $5  for  each  mule 
he  purchased.  Fuquay  bought  a  number  of 
mules,  paying  for  same  with  checks  drawn 
by  him  on  appellee,  with  whom  be  had  a 
checking  account.  At  the  times  the  mules 
were  purchased  Coolt  and  Fuquay  were  to- 
gether, it  seems,  and  the  animals  were  paid 
for  with  checks  drawn  by  the  latter.  Instead 
of  by  the  former,  because  the  latter  was 
known  to  the  sellers,  and  the  former  was 
not,  and  checks  drawn  by  him,  therefore, 
would  not  have  been  as  readily  accepted  by 
them  In  payment  for  the  mules.  The  bal- 
ance ($1.88)  in  Fuquay's  favor  on  his  account 


with  appellee  at  the  time  he  drew  the  diecka 
was  not  sufficient  to  cover  same,  but  it  was 
understood  between  Fuquay  and  Cook  that 
the  latter  would  give  the  former  a  check 
drawn  by  the  latter  on  a  Ft  Worth  bank  In 
favor  of  the  former  for  a  sum  eqbal  to  the 
amount  of  the  checks  given  by  him  in  pay- 
ment tot  the  mules,  and  that  Fuquay  would 
have  the  check  to  be  given  to  him  by  Cook  - 
cashed  and  the  proceeds  credited  <m  his  (Fu- 
quay's) account  with  appellee,  and  in  that 
way  provide  a  fund  with  which  to  pay  the 
checks  be  had  given  to  persons  of  whom  be 
had  purchased  mules.  In  conformity  to  this 
understanding  Cook,  on  November  16,  1915, 
gave  Fuquay  a  check  for  $1,615,  and  the  lat- 
ter had  appellee  to  cash  it  and  credit  his  ac- 
count with  the  proceeds.  Fuquay,  at  the 
time  be  had  appellee  to  cash  the  cbedc,  ad- 
vised it  that  he  had  drawn  checks  against  it 
for  the  amount  thereof.  At  the  time  the 
writ  was  served  on  appellee,  diecks  drawn 
by  Fuquay  to  pay  for  mules,  amounting  to 
$665,  had  not  been  presented  to  appellee  by 
the  holders  thereof,  and  therefore  had  not 
been  paid.  Hence  there  was  then  a  balance 
amounting  to  $665  of  the  proceeds  of  the 
Cook  check  to  Fuquay's  credit  with  appel- 
lee, which,  with  $1.88  he  had  with  it  when  it 
cashed  the  check,  made  a  total  of  $666.88 
then  to  Fuquay's  credit  with  appellee.  After 
the  writ  was  served  on  it,  appellee  had  Fu- 
quay and  his  father  to  make  a  note  in  its 
favor  for  $666,  the  amount  of  the  checks 
drawn  by  Fuquay  and  unpaid  when  the  writ 
was  served.  'Hiereupon  appellee  gave  Fu- 
quay credit  en  Its  books,  but  not  upon  the 
account  it  then  bad  with  him,  for  the  amount 
of  the  note,  and  as  It  paid  said  chedca 
charged  same  against  the  credit  in  Fiiquay'a 
favor  so  created.  With  reference  to  this 
note,  appellee's  cashier,  Barrett,  testified 
that  the  balance  with  it  to  Fuquay's  credit 
when  the  writ  was  served  on  it  was  $666.88, 
and  that  "since  we  have  been  garnished 
herein  J.  R.  Fuquay  has  not  used  any  of 
said  money."    He  further  testified: 

"Before  I  would  pay  those  checks  I  had 
FHiquay  and  his  father  to  make  a  note,  wliich  I 
used  in  the  same  sense  as  a  replevy  bond.  It 
was  to  protect  the  bank's  interest  in  the  matter. 
I  don't  remember  the  date  of  tljat  note.  I  don't 
think  it  was  dated  prior  to  the  time  I  paid  those 
checks.  I  am  not  sure  about  that.  I  could  not 
give  the  date  of  the  note;  I  don't  remember.  I 
should  think  the  note  was  dated  prior  to  the 
payment  of  the  checks.  A.  J.  afid  J.  R.  Fu- 
quay signed  that  note.  A.  J.  Fuquay  is  the 
father  of  J.  R.  Fuquay.  I  am  not  sure  which  is 
the  principal.  The  note  was  made  to  cover 
the  amount  of  those  checks.  I  think  it  is  a  de- 
mand note.  •  *  •  He  made  a  note  for  $665 
and  his  father  went  on  it— a  regular  banking 
'note— and  placed  it  in  the  bank  as  an  asset,  and 
it  now  goes  in  as  a  loan  and  discount  as  ofhct 
to  the  deposit  We  count  it  as  an  asset;  it  is 
included  in  the  loans  and  discounts,  like  other 
notes.  I  gave  him  credit  for  it,  but  did  not 
discount  it.  I  gave  him  credit  for  the  face  of 
the  note.  Immediately  after  that  I  paid  those 
checks.    •    •    •    At  the   time   of  the   garnish- 
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ment  J.  R.  Fuqnajr  came  in  the  bank  and  found 
he  had  this  many  checks  unpaid.  Instead  of 
making  a  retrular  replevy  bond,  he  and  his  fa- 
ther made  a  note,  which  created  a  credit  or 
balance  wliich  took  care  of  those  outstanding 
checks.  *  *  *  I  am  of  the  opinion  ttiere  is 
an.  A.  J.  Fuqaay  account,  and  the  note  and 
these  che<^  may  be  charged  to  his  account.  I 
am  not  anre  about  that." 

J.  R.  Fuqaay  testlfled  that  he  made  the 
note  "^  keep  the  checks  from  being  tamed 
down  that  were  ont  when  the  account  was 
garnished.  The  note  was  pnt  ap  as  rollat- 
eral  to  secnre  the  bank." 

Cook  intervened  in  the  salt  claiming  the 
proceeds  still  with  appellee  of  the  check  giv- 
en by  bim  to  J.  R.  EMqnay  to  be  his  property, 
on  the  theory  that  he  had  advanced  same  to 
said  Faqnay  to  use  in  paying  for  the  males. 
Bat,  testifying  as  a  witness,  he  said: 

**I  have  no  moneythat  I  know  of  in  the  First 
National  Bank  of  winfield  now." 

The  trial  was  before  the  court  without  a 
lary.  He  was  of  the  opinion  that  only  11.88 
of  the  9666.88  held  by  appellee  on  J.  R.  Fu- 
qnay's  account  was  subject  to  the  writ,  and 
rendered  judgment  accordingly,  and  In  favor 
of  appellee  for  $15  as  an  attorney's  fee  for 
preparing  its  answer  to  the  writ.  The  Judg- 
ment was,  further,  that  Cook  take  nothing 
by  hla  intervention.  The  appeal  was  prose- 
cuted by  appellant. 

J.  M.  Bnrford,  of  Mt  Pleasant,  for  appel- 
lant. T.  O.  Hatchings,  of  Mt  Pleasant,  for 
appellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  We  are  of  (pinion  it  appeared 
as  a  matter  of  law  that  appellee  was  indebt- 
ed to  Fnqnay  in  tiie  sum  of  $666.88,  and  that 
the  trial  court  erred  when,  instead  of  render- 
ing Judgment  in  appellant's  favor  for  that 
amount,  he  rendered  Judgment  in  its  favor 
for  the  sum  of  only  $1.88.  It  4s  not  neces- 
sary to  inquire  whether  under  the  circum- 
stances of  the  case  appellant  might,  after 
the  service  of  the  writ  on  it,  lawfully  have 
paid  the  checks  Fuqaay  bad  drawn  on  it  out 
of  the  proceeds  of  the  Cook  check,  then  to 
Us  credit  with  it,  or  not  (House  v.  Kountze, 
17  Tex.  Civ.  AM).  402,  43  S.  W.  561 ;  Neely  v. 
Bank,  25  Tex.  Civ.  App.  613,  61  S.  \7.  659 ; 
Bank  ▼.  &Iollne  Plow  Ck>.,  168  S.  W.  420; 
Bank  y.  Davis,  149  S.  W.  290;  McBrlde  v. 
American  Ry.  &  Ughtlng  Co.,  60  Tex.  Civ. 
App.  226,  127  S.  W.  229 ;  ElUott  v.  Bank,  135 
8.  W.  159);  for,  as  is  shown  by  testimony 
referred  to  In  the  statement  above,  it  con- 
duslvely  appeared  it  did  not  pay  same  out  of 
those  proceeds,  but.  Instead,  paid  them  with 
money  It  loaned  to  Fuquay  on  the  note  made 
by  him  and  his  father  to  it.  Appellee's  con- 
tention that  $665  of  the  $666.88  to  Fuquay's 
credit  with  it  at  the  time  the  writ  was  served 
belonged  to  Cook,  and  not  to  Fuquay,  is  be- 
lieved to  be  unsound.  When  Fuquay,  at 
Cook's  request,  gave  his  own  checks  in  pay- 
ment for  the  mules,  he  became  liable  to  the 


respective  holders  thereof,  and  Cook  became 
liable  to  him  for  the  amounts  thereof.  When 
Cook  gave  Fuquay  the  check  on  Ft  Worth 
for  $1,616,  he  paid  a  debt  he  owed  to  Fuquay, 
and  the  proceeds  of  the  cfaecdc  belonged  to 
bim,  and  not  to  Cook. 

Appellee's  counterassignment,  attaining  the 
snfladency  of  the  writ  of  garnishment  to  re- 
quire it  to  answer,  is  believed  to  be  without 
merit,  and  dierefore  is  overruled. 

The  Judgment  will  be  so  reformed  as  to 
adjudge  a  recovery  by  appellant  against  ap- 
p^ee  of  $666.88,  Instead  of  $1.88,  and,  as  so 
reformed,  will  be  affirmed. 


STEWART  V.  BRIGGS.    (No.  1692.) 

«>>art  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec  7,  1916.) 

1.  UsuBT   *=>20— Payment— Pbopkbtt. 

Usury  may  be  paid  in  property, 
pjd.  Note.— For  other  cases,  see  Usury.  Cent. 
Dig.  f  89;    Dec.  Dig.  «=>20.] 

2.  UsuKT  «=>20— Paymknt  —  Usurious  In- 

TBBBBT. 

Rev.  St.  art.  4982,  jirovides  that  if  nsurions 
interest  shall  be  received,  the  person  paying  the 
same  may  recover  double  the  amount  from  the 
person  receiving  the  same.  Plaintiff  executed 
two  interest  notes,  which  called  for  interest  in  an 
amount  that  was  usurious,  and  after  paying  the 
first  in  money -defendant  accepted  a  bale  of  cot- 
ton in  payment  of  the  second.  Ueid  that,  while 
property  may  be  received  in  the  payment  of  usu- 
ry, the  momentary  value  of  the  property  will  de- 
termine whether  usury  was  received,  and  despite 
presumptions  as  to  its  value  no  usury  was  col- 
lected where  the  value  of  the  bale  of  cotton  was 
less  than  the  amount  of  the  note  and  did  not 
exceed  the  lawful  amount  of  interest  that  could 
have  been  charged. 

FBd.  Note.— For  odier  cases,  see  Usary,  Cent. 
Dig.  i  89;    Dec.  Dig.  «=»20.] 

8.  Afpkai,  and  Bbbob  «=9ll49  —  Rxynw  — 

RCFOBMATION   OF  JunOUXNT. 

Where  an  erroneous  judgment  was  rendered, 
and  the  error  plainly  appears  from  the  record, 
the  appellate  court  may  reform  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4483-4496;  Dec  Dig.  «=> 
1149.] 

Error  from  Bowie  County  Court;  I^ee 
TIdwell,  Judge. 

Action  by  G.  O.  Briggs  against  J.  G.  Stew- 
art Judgment  for  plaintiff,  and  defendant 
brings  error.     Reformed. 

J.  B.  Manning,  of  New  Boston,  for  plaintiff 
in  error.  Geo.  W.  Johnson,  of  New  Boston, 
for  defendant  in  error. 

HODGES,  J.  Defendant  In  error  sued  the 
plaintiff  In  error  to  recover  the  sum  of  $220 
alleged  to  be  double  the  amount  of  usurious 
Interest  which  had  been  theretofore  paid  by 
him  to  the  plaintiff  in  error.  The  evidence 
shows  that  In  February,  1913,  plaintiff  in 
error  held  two  notes  for  $250  each,  executed 
by  the  defendant  in  error,  payable  on  De- 
cember 1, 1913,  and  1014,  respectively.  These 
notes  were  to  bear  Interest  at  the  rate  of  11 
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per  cent  per  annmn.  To  better  secnre  the 
Interest  payments,  two  other  notes  for  $56 
eadi  were  executed  by  the  defendant  In  er- 
ror and  delivered  to  the  plaintiff  In  error. 
The  first  of  these  Interest  notes  w^s  paid 
In  full  at  or  near  maturity;  the  other  was 
satisfied  In  the  fall  of  1914  by  the  delivery 
of  a  bale  of  cotton  to  the  plaintiff  In  error. 
At  the  time  this  cotton  was  delivered  Its 
market  value  did  not  exceed  8  cents  per 
pound,  and  the  cash  market  value  of  the 
entire  bale  was  less  than  $50.  The  plaintiff 
in  «rror  testified,  in  substance,  that  on  ac- 
count of  poor  crops  and  the  scarcity  of  mon- 
ey be  agreed  with  the  defendant  in  error  to 
accept  a  bale  of  cotton  in  settlement  of  that 
debt  He  farther  testified  that  some  time 
later  a  bale  of  cotton  weighing  501  pounds 
was  delivered  to  him  by  the  defendant  in  er- 
ror in  pursuance  of  that  ag^reement.  At  that 
time  that  grade  of  cotton  was  worth  only 
7%  cents  per  pound  in  the  market,  and  this 
was  well  understood  by  all  parties.  Defend- 
ant In  error  admitted  that  the  market  value 
of  the  cotton  did  not  exceed  8  cents  per  pound 
at  the  time  the  bale  wis  delivered,  but  claim- 
ed that  it  weighed  655  pounds.  He  further 
testified,  however,  that  he  could  have  obtain- 
ed a  credit  of  10  cents  per  pound  from  his 
creditors  with  whom  he  bad  traded  during 
the  current  year,  and  could  also  have  obtain- 
ed 10  cents  per  pound  in  cash  from  people 
who  were  then  buying  a  bale  of  cotton  each 
for  the  purpose  of  stimulating  the  market 
This  testimony  regarding  what  the  defendant 
in  error  might  have  received  from  his  credi- 
tors and  from  some  persons  buying  cotton 
for  the  purpose  of  boosting  the  market  was 
admitted  over  the  objection  of  the  plaintiff 
in  error.  During  the  course  of  the  argument 
the  attorney  for  defendant  in  error  used  the 
following  language  in  his  address  to  the  jury: 
"Gentlemen  of  the  jury,  you  need  not  take  into 
consideration  the  cash  market  price  of  this  bale 
of  cotton  at  the  time  it  was  turned  over  to  the 
defendant  at  Hooks,  Tex.,  December  1,  1914. 
Bat  you  can  consider,  and  ought  to  consider, 
what  plaintiff  could  have  got  for  his  cotton  on 
the  debt  he  owed  to  Rachel  Bros.,  or  on  any  oth- 
er debt  be  owed;  and  you  can  and  ought  to  con- 
sider, furtnermore,  that  cotton  was  not  bringing 
what  it  was  worth  at  that  time;  and  you  can 
consider  the  intrinsic  value  of  cotton  then  and 
there  at  that  time." 

Counsel  for  plaintiff  in  error  objected  to 
these  remarks,  and  asked  that  the  jury  be 
Instructed  to  disregard  them.  The  court 
overruled  the  objection,  and  stated  In  the 
presence  and  hearing  of  the  jury: 

"That  he  did  not  by  his  charge  intend  to  con- 
fine the  jury  to  the  cash  market  value  of  the  bale 
of  cotton  turned  over  to  the  defendant  by  the 
plaintiff,  but  the  jury  could  consider  anything 
else  on  that  line — that  they  could  consider  what 
plaintiff  could  have  got  for  his  cotton  on  his 
debts." 

All  of  this  was  excepted  to.  Upon  the 
merits  of  the  case  the  court  submitted  to 
the  jury  only  two  Issues  of  fact — one  as  to 
the  payment  of  the  first  interest  note,  and 
the  other  as  to  the  payment  of  the  second 


Interest  note.  The  jury  foand  that  in  eacli 
Instance  the  deiCendant  in  error  paid  the 
amount  of  $55.  A  judgment  was  thereupon 
rendered  in  f&vor  of  the  defendant  in  error 
for  the  sum  of  $220,  which  was  double  the 
amount  of  the  two  interest  notes. 

[1,2]  It  Is  conceded  that  both  of  these 
interest  notes  were  usurious.  It  must  also 
be  treated  as  condusirely  shown  that  the 
first  of  these  was  paid  in  full.  The  only 
question  presented  on  this'  appeal  is.  Was 
usurious  interest  collected  on  the  second 
note  in  the  settlement  shown  by  the  evi- 
dence? Counsel  for  defendant  in  error  in- 
sist that  usury  may  be  paid  in  property.  It 
may  be  admitted  as  a  proposition  of  law 
that  that  coutentlon  is  correct ;  in  fact,  that 
has  been  so  held  by  one  of  the  Courts  of  Civil 
Appeals  In  this  state.  Taylor  v.  Sturgls,  29 
Tex.  Civ.  App.  270,  68  8.  W.  538.  They  also 
insist  that  when  the  debt  represents  usury 
and  property  is  accepted  in  payment  the  ac- 
ceptance carries  with  it  the  presumption 
that  the  property  is  the  equivalent  of  the 
debt  Article  4982  of  the  B«vlfied  CivU  Stat- 
utes- provides: 

"If  nsurious  interest,  aa  defined  by  the  preced- 
ing articles,  shall  hereafter  be  received  or  col- 
lected upon  any  contract,  either  written  or  ver- 
bal, the  person  or  persons  paying  same,  or  th^ 
legal  representatives,  may,  by  action  of  debt,  in- 
stitute in  any  court  of  this  state  haring  jurisdic- 
tion thereof,  in  the  county  of  the  defendant's  res- 
idence, or  in  the  county  where  such  usurious  in- 
terest shall  have  been  received  or  collected,  or 
where  said  contract  has  been  entered  into,  or 
where  parties  paying  same  reside  when  such  con- 
tract was  made,  within  two  years  after  such  pay- 
ment, recover  from  the  person,  firm  or  corpora- 
tion receiving  the  same  double  the  amount  of 
such  usurious  interest  so  received  and  collected." 

It  wUl  be  observed  that  this  statute  au- 
thorizes the  recovery  of  double  the  amount 
of  the  usurious  interest  "received"  or  "col- 
lected" by  the  creditor.  Where  Interest  Is 
paid  in  a  medium  other  than  money,  the  only 
way  to  ascertain  whether  or  not  the  payment 
exceeds  the  conventional  rate  allowed  by 
law  is  to  reduce  the  medium  of  payment  to 
Its  equivalent  in  dollars  and  cents.  If  the 
value  of  the  medium  when  tested  In  that 
manner  is  more  than  10  per  cent,  per  annum 
on  the  debt  upon  which  the  Interest  is  paid, 
it  amounts  to  the  collection  of  unlawful  in- 
terest The  evidence  in  this  case  conclusive- 
ly shows  that  the  market  value  of  the  cot- 
ton accepted  in  payment  of  the  last  install- 
ment of  interest  was  less  than  $60,  and  that 
tf  only  its  equivalent  in  money  had  been  paid 
no  usurious  interest  would  then  have  been 
collected.  It  is  Immaterial  what  special 
value  the  bale  of  cotton  may  have  been  to  the 
defendant  In  error,  nie  lawfulness  of  the 
transaction  is  to  be  tested,  not  by  what  the 
debtor  parts  with,  but  by  what  the  creditor 
"collects"  or  "receives."  In  this  instance  the 
creditor  received  just  what  the  commodity 
delivered  was  worth  in  the  market  No  other 
criterion  of  value  can  be  safely  adopted. 
This  statute  was  enacted  to  prevent  oppres- 
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don  In  the  way  of  exorbitant  Interest  charges, 
and  should  be  limited  to  those  transactions 
it  was  designed  to  reach.  There  certainly 
can  be  no  oppression  In  an  instance  like  this. 
vheTe  a  creditor  compromises  with  his  debt- 
or and  accepts  as  payment  a  sum  less  than  he 
had  a  right  to  demand.  If  this  note  had  been 
paid  In  a  sum  of  money  leas  than  what  the 
note  called  for  and  which  did  not  exceed  the 
lawful  date  of  Interest  on  the  original  debt, 
that  fact  might  have  been  shown  as-  a  partial 
defense  to  this  suit.  We  can  see  no  good 
reason  why  the  same  defense  la  not  avail- 
able when  payment  Is  made  In  cotton. 

[3]  We  think  the  errors  complained  of  led 
to  tbe  rendition  of  an  Improper  judgment; 
and  inasmuch  as  there  was  substantial 
conflict  in  the  testimony,  we  think  the  Judg- 
ment ma.T  be  modified  and  affirmed  in  this 
coort.  judgment  will  therefore  be  here 
entered  reforming  the  Judgment  of  the  trial 
court  so  as  to  limit  the  recovery  to  $110, 
double  the  amount  of  the  first  Interest  note. 
The  costs  of  this  appeal  will  be  taxed  against 
tbe  def aidant  In  error. 


CAFFARELM  BROS.  ▼.  BELL.     (No.  5721.) 

(Coort  of  Clvn  Appeals  of  Texas.     San  Anto- 
nio.   Not.  22,  1916.    Rehearing  Denied 
Dec.  20,  1816.) 

1.  PlXAOnf  O    «=»286(6)  — •  AlrCENDUENT— PBTI- 

noH— DiSGBBTioii  or  COUBT. 
Permission  to  plaintiff  to  interline  in  the 
petition  the  words  "fifty"  and  "ten"  in  the 
blank  space  left  for  the  amonnt  of  special  dam- 
itei  for  medical  attention  and  drags  wag  with- 
in the  discretion  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  '601 ;   Dec.  Dig.  €=9236(6).] 

2.  Pliadinq   ^=176  —  Sdppusmzntai.   Pk- 
TmoN — Subject-Mattee. 

Under  Rev.  Civ.  St  art  1829,  as  amended 
br  Acts  33d  Leg.  c.  127  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1829),  providing  that  any 
defensive  fact  pleaded  by  a  defendant  shaU 
be  taken  as  confessed  by  the  plaintiff  if  not 
deniMl.  where  the  answer  alleged  contributory 
nesiigenee,  a  supplemental  petition,  denying 
rack  allegation,  was  a  proper  pleading,  though 
it  contained  a  substantial  repetition  of  the  u- 
letations  as  to  the  nature  of  the  injuries,  as 
to  which  no  special  exception  was  taken. 

lEd.  Note.— For  other  cases,  see  Pleading, 
'-'ent  Dig.  U  343,  345-353 ;   Dec.  Dig.  «8=»17a] 

3.  Tbial  «=941(8) — Recxftion  or  Bviobrov— 
Exclusion   or  Witnesses— Dischetioh  or 

COCKT. 

Where,  after  a  minor  for  whose  benefit  suit 
was  prosecuted  by  his  next  friend  had  finished 
bi*  direct  and  cross-examination  and  was  un- 
dergoing redirect  examination,  defendants  in- 
voked the  rule  for  the  exclusion  of  witoesseei, 
the  refusal  to  exclude  the  next  friend  was  not 
aa  abuse  of  the  discretion,  in  the  absence  of 
anytliing  tending  to  show  that  the  defendants 
were  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  103;    Dec.  Dig.  «=»41(8).] 

4.  Tbial  iS=»85  — RiCEPTiow  or  Evidence — 
Objections. 

Admission  of  testimony  of  physician  that 
plaintiff  was  very  nervous,  restless,  and  could 


not  sleep  at  nights,  over  tiie  objection  that  it 
was  hearsay,  was  not  error,  the  only  portion 
that  was  hearsay  being  the  reference  to  sleep- 
ing at  nights. 

[Ed.  Note.— For  other  cases,  see  Trial,  CSent 
Dig.  {{  222,  223-225;  Dec.  Dig.  <8=>85.1 

5.  Appeu^i.  and  Ebbob  «=s>B92(1)— Rbcobd— 
Qitestion  Pleaded  roB  Review— Admibsi- 
BiuTT  OF  Evidence. 

Where  a  bUl  of  exception  does  not  show 
what  answer  was  expected  to  a  question,  com- 
plaint as  to  the  exdusion  of  the  testimony  can- 
not be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2906,  2906;  Dec.  Dig.  «=» 
602(i).] 

6.  Tbial  «=»62(2)— Reception  or  Evidence— 
Obdbb  of  Pboof. 

Where  plaintiff  introduced  the  testimony  of 
physicians  as  to  the  nature  and  extent  of  his 
iniories,  and  defendants  attempted  to  refute 
this  testimony  by  the  testimony  of  another 
physician,  the  introduction  by  plaintiff  of  further 
testimony  by  physicians  on  rebuttal  as  to  the 
nature  and  evidence  of  his  injuries  was  proper. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  149;  Dec.  Dig.  «=362(6).] 

7.  Appeal  and  Ebbob  ^=3213— Objections— 
SxTBinssioN  or  Issue. 

Where  the  court,  without  objection  from 
defendants  either  in  the  form  of  exception  to 
the  charge  on  a  request  for  a  peremptory  in- 
struction, submitted  the  issue  of  contributory 
negligence,  this  was  an  admission  by  defendants 
that  the  evidence  justified  such  submission,  and 
they  cannot  complain  on  appeal  that  there  was 
no  evidence  to  sustain  the  finding  of  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die  H  U49,  1165,  ^04-1808: 
Dec.  Dig.  «=>213.] 

8.  APPEAL  AND  Ebbob  «=»901— Review— Es- 
toppel TO  Allege  Ebsob. 

Under  rule  25,  Rnles  for  the  Courts  of 
Civil  Appeals  (142  S.  W.  xii)  requiring  the 
specification  of  error  to  refer  to  that  portion 
of  the  motion  for  a  new  trial  in  which  the  er- 
ror is  complained  of,  an  assignment  cannot  be 
considered  which  is  not  found  in  the  motion 
for  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1748,  1768-1755;  Dec. 
Dig.  «=»301.1 

Appeal  from  District  Court,  Bexar  Oonn- 
ty;   S.  G.  Tayloe,  Judge. 

Action  by  Arthur  Bell,  a  minor,  by  his 
next  friend,  Jose  Penaloza,  against  Caffarelli 
Bros.  From  a  Judgment  for  plalmtUf,  de- 
fendant appeals.    Affirmed. 

O.  A.  Keller  and  W.  S.  Anthony,  both  of 
San  Antonio,  for  appellant  R.  O.  Cater, 
of  San  Antonio,  for  appellee. 

SWEARINGEN,  J.  AppeUee,  Arthur  BeU, 
a  minor,  having  neither  parent  living  and  no 
guardian,  by  lUs  next  friend,  Jose  Penaloza, 
sued  R.  G.  and  F.  P.  GaSarelll,  doing  busi- 
ness as  a  partnership  under  the  name  of 
CaffareUi  Bro&,  to  recover  damages  on  ac- 
count of  pergonal  injuries  alleged  to  have 
been  sustained  by  the  minor.  The  cause  was 
tried  with  a  Jury  upon  the  verdict  of  which 
the  court  rendered  Judgment  for  the  appel- 
lee against  appellants  for  $1,0(X).  Appel- 
lants' amended  motion  for  new  trial  was 
overruled  by  the  court. 
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Appellee  made  snbstantlaUy  the  tollowing 
allegations: 

"That  plaintiff  was  riding  upon  a  bicyde  on 
the  right  side  of  West  Commerce  street,  that 
is  on  the  north  ride  of  said  street  going  west, 
and  that  defendants'  said  servant  was  driving 
said  wagon  along  and  upon  the  same  side  of 
said  street,  and  going  in  the  same  direction  as 
plaintiff  was  going;  that  defendants'  said  serv- 
ant was  driving  said  wagon  in  pursuance  of  in- 
structions of  hia  said  employers,  R.  O.  Caf- 
farelli  and  F.  P.  Caffarelu,  and  in  the  usual 
course  of  his  employment;  that  said  defend- 
ants' said  servant  was  driving  said  wagon  in 
a  negligent  and  careless  manner  and  at  a  negli- 
gent and  high  rate  of  speed,  and  that  defend- 
ants' said  servant  saw  this  plaintiff,  or  by  the 
exercise  of  ordinary  care  should  and  would 
have  seen  him;  and  that  defendants'  said  serv- 
ant drove  said  team  and  wagon  upon  and  over 
plaintiff  without  warning  and  with  a  reckless 
disregard  of  the  safety  and  the  life  of  this 
plaintiff." 

"Plaintiff  alleges  that  by  reason  of  the  negli- 
gen:e  of  defendants  and  their  said  servants, 
as  above  set  forth,  he  was  severely  and  perma- 
nently injured,  internally,  and  in  the  left  side 
and  lower  region  of  the  abdomen,  and  in  his 
back  and  spine,  and  in  his  heart  and  nervous 
system;  that  as  a  result  of  his  said  injuries 
he  has  suffered  mental  anguish  and  severe 
physical  pain,  and  that  he  will  continue  to 
suffer  mental  anguish  and  physical  pain  the 
-balance  of  his  life. 

"Plaintiff  says  that  his  said  Injuries  are  the 
result  of  the  negligence  and  carelessness  of  de- 
fendants and  their  said  servant,  as  above  stat- 
ed, and  that  hia  said  injuries  are  not  doe  to 
any  fault  or  negligence  of  this  plaintiff." 

Appellants  answered  substantially  as  fol- 
lows: 

"Appellants  by  their  first  amended  original 
answer  filed  February  9,  1915,  excepted  gen- 
erally tb  the  snflSdency  of  the  petition,  and  by 
special  exceptions  denied  the  erufiidency  of  the 
same,  and  denied  categorically  the  allegations 
contained  in  paragraphs  1,  2,  4,  6,  6,  7,  9,  10, 
admit  that  pkiintia  is  a  boy,  but  deny  that  his 
injuries,  if  any,  were  permanent,  or  that  plain- 
tiff's earning  capadty  had  been  seriously  im- 
paired, but  alleged  that  plaintiff  was  in  as  good 
physical  condition  at  the  time  of  filing  said 
first  amended  original  answer  as  he  was  at  the 
time  of  said  alleged  injury,  and  that  he  was  at 
said  time  capable  of  eannng  as  much  money 
as  at  any  time  in  his  life;  and  defendants,  fur- 
ther answering,  say  that  if  plaintiff  was  injur- 
ed by  any  act  or  acts  of  any  servant  employed 
by  them  that  said  servant  was  acting  beyond 
the  reasonable  scope  of  his  authority  and  em- 
ployment for  which  they  were  not  liable.  De- 
fendants, farther  answering,  denied  that  plain- 
tiff had  been  damaged  in  any  sum  or  amount  for 
loss  of  wages  as  alleged  in  paragraph  9  of 
said  first  amended  original  petition;  and  de- 
fendants,  further  answering,  denied  that  plain- 
tiff had  been  damaged  in  any  sum  or  amount  as 
alleged  in  paragraph  10  thereof.  Defendants, 
further  answenng,  pleaded  that  plaintiff  was 
guilty  of  contributory  negligence  at  and  before 
his  injury,  which  was  the  direct  and  proxi- 
mate cause  of  plaintiff's  injury." 

To  the  answer  of  appellants,  appellee  filed 
"Plaintiff's  First  Supplemental  Petition,"  In 
which  was  alleged,  substantlalljr,  the  follow- 
ing: 

"That  by  reason  of  the  negligence  and  care- 
lessness of  defendants  and  their  said  servant, 
as  set  out  in  plaintiff's  first  amended  original 

Jietltion,  he  was  severely  and  permanently  in- 
ured, internally,  in  his  heart,  in  his  kidneys 
and  bowels,  and  in  the  left  side  and  lower  re- 
gion of  the  abdomen,  and  in  bis  back  and  spine; 
that  his    back    was    twisted,    wrenched,    and 


sprained,  injuring  Us  spinal  eord  and  nervou* 
system;  that  his  heart  and  nerves.  Us  kidneys 
and   bowels,   do    not   perform    their   functions 

Sroperly  as  a  result  of  said  injuries,  and  that 
is  said  injuries  incapadtate  plaintiff  from  do- 
ing any  kind  of  hard  work  or  manaal  labor: 
that  as  a  result  of  hia  said  injuries  plaintiff 
has  suffered  severe  physical  pain  and  mental 
anguish;  and  that  he  will,  as  a  result  of  his 
said  injuries,  continue  to  suffer  mental  an- 
guish and  physical  pain  tt>e  balance  of  bis  life; 
and,  further  replying  to  paragraph  8  of  defend- 
ants' first  amended  original  answer,  alleged  that 
plaintiff  was  injured  by  the  negligence  and 
carelessness  of  defendants'  said  servant,  and 
denied  that  he  was  guilty  of  negligence  which 
caused  his  injuries,  and  again  prayed  for  judg- 
ment for  his  damages,  and  for  relief,  special 
and  general,  as  prayed  for  in  Us  first  amended 
original  petition." 

[1]  Appellants,  by  their  first  assignment, 
complain  that  the  court  erred  In  permitting 
appellee  to  Interline  In  appellee's  original 
peUtion  the  words  "fifty"  and  "ten"  in  the 
blank  space  left  for  the  amount  of  special 
damages  for  medical  attention  and  drags, 
respectlrely.  •  This  permission  was  within 
the  dlscretlcm  of  the  trial  court  and  was, 
of  course,  the  proper  thing  to  do.  "It  was, 
we  think,  of  the  class  of  mere  clerical  error 
which  we  have  heretofore,  held  as  amendable 
at  any  time."  Austin  &  Clapp  t.  Jordan,  5 
Tex.  130;  Burdett  t.  Marshall,  8  Tex.  24; 
Gardner  v.  Alexander  (Ky.)  181  S.  W.  180; 
The  first  assignment  is  overruled. 

[2]  The  second  assignment  says  that  it  was 
error  to  permit  appellee's  supplemental  peti- 
tion to  be  read  to  the  Jury,  and  the  reason 
given  as  to  why  such  was  error  is  that  the 
supplemental  petition  contained  allegations 
that  should  have  been  embraced  in  an  amend- 
ed pleading,  and  was  not  pertinent  to  a  sup- 
plemental petition.  This  supplemental  peti- 
tion was  filed  March  19,  1915,  at  which  time 
Rev.  CIt.  St.  art.  1829,  as  amended  tn  1913, 
was  in  force.  By  that  article  any  defensive 
fact  pleaded  by  a  defendant  was  taken  as 
admitted  by  the  plaintiff  If  pot  denied.  Tlie 
defendants,  in  answering  the  plaintiff's  orig- 
inal petition,  by  paragraph  7  of  the  answer 
averred  that  plaintiff  was  guilty  of  negli- 
gence which  was  the  proximate  cause  of 
plaintiff's  injury.  To  this  allegation  the  ap- 
pellee replied  by  the  supplemental  petition, 
the  second  paragraph  of  which  specifically 
denied  the  allegation  in  the  seventh  para- 
graph of  defendants'  amended  answer.  The 
supplemental  petition  was  therefore  a  proper 
pleading,  made  necessary  by  the  statute  in 
force  at  that  time  and  until  repealed  by  Gen- 
eral Laws  1915,  c  101,  I  3.  It  is  true  the 
supplemental  petition  contained  a  substantial 
repetition  of  the  allegations  showing  the 
nature  of  the  injuries,  but  no  special  excei>- 
tlon  was  made  to  this  particular  portion  of 
the  supplemental  petition.  The  second  as- 
signment Is  overruled. 

[3]  The  third  assignment  is  that  after  the 
minor,  for  whose  benefit  this  suit  was  prose- 
cuted by  his  next  friend,  Jose  Penalosa,  had 
finlsbed  his  direct  and  cross-examination  and 
was  undergoing  a  redirect  examination,  the 


Tex.) 


OAFFABISKU  BROS.  t.  BBUj 


225 


minor  being  the  first  witness  examined,  ap- 
pellants InToked  tbe  rule  for  the  ezcltudon 
of  witnesses.  All  witnesses  were  excluded 
except  Joae  Penaloza,  the  i>arty  who  brought 
tbe  salt  as  next  friend,  whom  the  court  re- 
fused to  exclude,  ^is  refusal  of  the  court 
was  excepted  to  and  assigned  as  error  re- 
quMng  a  reversaL  As  stated  by  Mr.  Justice 
Nelll  In  Railway  v.  West,  36  S.  W.  102 : 

'The  right  of  pardea  litigant  to  bare  witueas- 
n  placed  under  the  rale  Ur  'aabject  to  such  ju- 
didoas  regulationa,  confided  to  tbe  judge's  dla- 
cietion,  urn  right  and  justice  exact.' "  Watts 
▼.  Holland.  tS6  Tex.  80. 

We  cannot  say  that  the  refusal  of  the  trial 
conrt  to  exclude  the  party  to  the  suit,  as  next 
friend,  after  the  minor  had  given  his  testl- 
mony.  In  the  absence  of  anything  in  the  rec- 
ord tending  to  show  that  appellants  were 
prejudiced  thereby,  was  an  abuse  of  the  dis- 
cretion confided  to  the  trial  judge,  requiring 
a  reversal  of  the  judgment.  Railway  v. 
West,  36  8.  W.  102;  Rotan  Grocery  Co.  v. 
Martin,  S7  8.  W.  706.  The  third  assignment 
Is  overruled. 

[4]  The  fourth  assignment  Is  that  the  court 
errpd  in  permitting  the  witness.  Dr.  Parker, 
to  testify  that  the  plaintllf  "was  very  nerv- 
ous, restless,  and  could  not  sleep  at  nights" 
after  defendants'  attorney  had  asked  the  wit- 
ness, "You  don't  know  that  only  from  what 
be  tells   you?"  and  the  witness   answered, 
"That's  all."    The  witness,  Dr.  Parker,  aft- 
erwards testlfled  without  objection  that  he 
knew  that  the  plaintiff  minor  was  very  nerv- 
ous and  restless,  and  that  he  had  fever.    The 
only  hearsay  was  that  the  boy  could  not 
sleep  at  nlj^ts,  and  this  the  witness  atter^ 
wards  explained  he  did  not  know  of  his  own 
knowledge.    The  court  vaigbt  have  excluded 
the  portion  of  the  testimony  that  the  hoy 
"could  not  sleep  at  nights,"  had  the  obJectUKi 
been  to  that  portion  of  the  testimony  only; 
but  tbe  objection  went  to  the  portion  of  the 
testimony  that  was  not  hearsay  as  well,  and 
should  have  been  overruled.     However,  the 
admission  of  the  hearsay  testimony,  in  the 
face  of  a  proper  objection,  would  have  been 
harmless  error  in  view  of  the  other  testimony 
In  evidence,  and  in  view  of  the  very  slight 
importance  of  that  particular  symptom  intro- 
duced  in  the  testimony.     Rule  62a  (14d  S. 
W.  x);     Railway   v.   Renfro,  83  S.   W.  21; 
Railway  v.  Moore,  188  S.  W.  24.    The  fourth 
assignment  is  overruled. 

[S]  Brror  is  charged  against  the  trial  court 
in  the  fifth  assignment  because  appellant 
was  not  allowed  to  ask  his  witness  "whether 
or  not  It  was  possible  for  him  to  have  avoid- 
ed the  collision  as  it  occurred."  Tbe  bill  of 
exception  does  not  show  what  the  answer 
would  have  been.  "Without  being  informed 
of  what  the  answer  of  the  witness  would 
have  been,  we  cannot  tell  that  the  appelant 
has  suffered  any  Injury  by  its  exclusion." 
Fox  ▼.  Houston  ft  T.  O.  By.  Co.,  186  S.  W. 
856l  ^Rie  fifth  assignment  Is  overruled,  and 
for  the  same  reason  the  sixth  assignment  Is 
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overruled.  The  sixth  assignment  is  without 
merit  for  the  further  reason  that  a  ques- 
tion, not  leading,  was  asked  and  answered 
on  redirect  examination. 

[1]  The  eighth  assignment  complains  that 
Qie  court  erred  In  permitting  the  plaintiff  to 
introduce  the  testimony  of  a  physician  as  to 
the  Injuries  suffered  by  the  Injured  plaintiff, 
over  defendants'  objection.  Appellee  had  In- 
troducedthe  testimony  of  physicians  to  prove 
the  nature  and  extent  of  appellee's  Injuries 
in  opening  the  case.  Defendants  attempted 
to  refute  this  testimony  by  the  testimony  of 
Dr.  Withers  in  developing  the  defense.  Then 
appellee  introduced  the  testimony  complained 
of  as  rebuttal  of  the  attack  on  the  issue  of 
the  natture  and  extent  of  the  Injuries.  This 
seems  to  be  proper  practice.  We  quote  from 
the  opinion  in  Markham  v.  Carothers,  47 
Tex.  27: 

"This  additional  testimony  was  rendered 
proper  by  the  effort  of  the  plaintiff  to  dis- 
credit the  statements  of  the  witnesses  origi- 
nally introdaced.  Such  additional  testimony 
was  a  'direct  answer'  to  that  produced  on  the 
part  of  the  nlaintiff;  and  the  rule  is  said  to 
be  that  anything  may  be  given  in  evidence  in 
reply,  wlilch  is  a  direct  answer  to  that  prodno- 
ed  on  the  part  of  the  defendant.'  Scott  v. 
Woodward.  2  McGord,  161;  Bouvier's  liBW  IMc. 
Title  RebnttaL  Tested  by  this  rule,  the  evi- 
dence offered  was  evidence  In  rebnttal." 

Moreover,  It  does  not  appear  that  the  trial 
court,  in  the  matter  complained  of,  abused 
the  discretion  vested  as  to  the  order  of  the 
introduction  of  the  testimony.  Railway  v. 
Williams,  186  8.  W.  627.  The  seventh  assign- 
ment is  overruled. 

[7]  fnie  eighth  assignment  is  that  the  ver- 
dict is  not  sustained  by  the  evidence  in  this: 
That  the  testimony  shows  that  the  plaintiff 
was  guilty  of  contributory  negligence  which 
proximately  caused  the?  injuries,  if  any. 
Without  objection  from  appellants,  either  in 
form  of  exception  to  the  charge  or  a  request 
for  a  peremptory  instruction,  the  court  sub- 
mitted to  the  Jury  the  issue  of  contributory 
negligence.  This  was  an  admission  by  appel- 
lants that  there  was  evidence  that  justified 
the  submission  of  the  issue  of  contributory 
negligence,  and  appellants  cannot  complain, 
after  the  jury  determined  that  issue,  that 
there  was  no  evidence  to  sustain  the  finding 
of  the  Jury.  Furthermore,  there  was  evi- 
dence to  support  the  verdict  of  the  jury  that 
the  proximate  cause  of  the  injuries  suffered 
by  the  plaintiff  minor  was  the  negllgeqce  for 
which  appellants  were  liable,  and  the  verdict 
is  conclusive.  The  eighth  assignment  is  over- 
ruled. 

[8]  The  ninth  assignment  cannot  be  con- 
sidered, because  the  assignment  is  not  to  be 
found  in  the  amended  motion  for  a  new  triaL 
Rule  25  (142  S.  W.  xii)  Rules  for  the  Courts 
of  ClvU  Appeals;  Freeman  v.  Railway,  182 
S.  W.  1168;  Dawson  v.  Falfurrlaa  State 
Bank,  181  S.  W.  653. 

The  judgment  la  affirmed. 
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ORB  can  CO.  T.  ROGERS.    (No.  1657.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  20,  1916.    Rebearing  Denied 

Nov.  30,  1916.) 

1.  Vendob  and  Pobohabkb  *=»36(1)— Rksoib- 

BIOK— FKAUD. 

Where  town-site  company  sold  lots  stating 
a  railway  under  construction  would  buUd  its 
depot  on  its  right  of  way  at  a  point  opposite 
the  lots,  the  buyer  was  not  entitled  to  rescind 
when  the  railway  located  its  depot  100  feet 
away  from  such  point;  the  railway  not  being 
connected  with  the  town-site  company,  and  no 
fraud  or  collusion  appearing. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  40,  52 ;  Dec.  Dig.  «=> 
86(1).] 

2.  FbAUD     ^s»13(l)— RBPBKSENTATIONfr— FAI.- 
8ITT. 

In  order  that  representations  may  warrant 
relief,  they  must  be  false,  and  false  at  time  of 
representation,  and  a  change  in  circumstances 
making  representations  incorrect  does  not  ren- 
der them  fraudulent,  where  originally  made  in 
good  faith. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  §  3 ;    Dec.  Dig.  «i=»13Cl).] 

3.  Covenants  «=3l. 

The  sale  of  lots  by  a  town-site  company, 
accompanied  by  a  statement  that  a  railway 
under  construction  would  build  its  depot  on 
its  right  of  way  at  a  point  opposite  the  lots, 
was  not  a  contractual  obligation  in  the  nature 
of  a  covenant  to  erect  the  depot ;  the  railway 
not  being  connected  with  the  town-site  com- 
pany. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Cent.  Dig.  }  1;    Dec.  Dig.  «=»1J 

Appeal  from  District  C!oiirt,  Gregg  County ; 
W.  C.  Buford,  Judge. 

Suit  by  the  Ore  City  Company  against  J.  C. 
Rogers,  In  wblch  defendant  pleaded  In  re- 
cqnveution.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  rendered. 

The  appellant,  a  town-site  ciMrporation, 
brought  the  suit  to  recover  of  appellee  on  Us 
two  notes  executed  In  part  payment  of  the 
purchase  price  of  two  lots  in  the  town  of  Ore 
City,  and  to  have  decreed  foreclosure  of  the 
vendor's  lien  expressly  retained  on  said  lots. 
Appellee,  besides  bis  answer,  pleaded  in  re- 
convention against  appellant,  seeking  to  have 
decreed  rescission  of  the  contract  of  pur- 
chase and  sale,  or  in  the  alternative  to  re- 
cover damages,  upon  the  ground  that  It  was 
Induced  by  fraud  and  deceit  He  alleged,  as 
material  here  to  state,  that: 

"At  the  time  of  the  contract  of  purchase  and 
sale  of  said  lots  the  plaintiff  represented  unto 
the  defendant  that  the  depot  of  the  railway 
would  .be  built  opposite  said  lots,  and  furnish- 
ed the  defendant  with  a  blueprint  map  and  plat 
of  said  Ore  City  showing  the  blocks  and  lots 
and  railway  and  where  the  depot  was  to  be 
built,  and  promised  that  said  depot  was  to  be 
built  as  shown  on  said  map  and  blueprint.  De- 
fendant, relying  upon  the  said  promise  and 
agreement  tbat  said  depot  be  built  at  the  place 
opposite  said  lots  as  represented  by  the  plain- 
tiff, purchased  said  lots  in  good  faith,  agree- 
ing to  pay  the  consideration,  both  cash  and 
notes,  therein  expressed.  Defendant  says  and 
represents  unto  the  court  that  the  plaintiff 
practiced  a  fraud  on  him  in  said  transaction, 
and  that  the  depot  was  not  built  at  the  place 


they  represented  to  him  tbat  it  would  be  built 
at,  but  was  built  at  a  different  place,  and  that 
the  defendant  would  not  have  purchased  said 
lots  if  he  had  known  that  said  depot  would  not 
be  built  at  said  place  it  was  to  be  built,  which 
fact  was  known  to  the  plaintiff,  and,  by  reason 
of  the  fact  that  said  depot  was  not  built  at  tbe 
place  it  was  to  be  built  at,  that  the  property 
was  of  very  little  value." 

The  trial  was  before  the  court  without  a 
Jury;  and  Judgment  was  rendered  In  favor 
of  the  defendant,  decreeing  cancellation  of 
sale  of  the  property. 

Tbe  court  made  the  f(41owing  findings  of 
fact  and  conclusions  of  law: 

"I  find  as  a  fact  that  on  October  15,  1911, 
the  defendant  purchased  from  the  plaintiff  Lota 
Nos.  25  and  26  in  block  No.  5  as  laid  down  on 
the  map  of  Ore  City,  in  Upshur  county,  Tex- 
and  that  the  defendant  paid  cash  in  the  sum  of 
$167.70,  and  executed  his  two  certaih  vendor 
lien  notes  as  balance  of  said  purchase  price  for 
the  sum  of  $16&.65  each,  payable  one  and  two 
years,  respectively,  from  date.  I  find  that  tbe 
representative  of  the  plaintiff  gave  to  the  de- 
fendant, J.  C.  Rogers,  a  blueprint  of  Ore  City 
showing  the  location  of  the  lots  and  represent- 
ed by  the  blueprints  where  the  depot  would  be 
buUt  in  said  Ore  City  across  the  street  from 
the  lots,  and  the  blueprints  showing  that  the 
depot  would  be  bnilt  at  such  place,  and  that 
said  representations  as  to  the  depot  were  made 
by  the  agent  of  the  plaintiff  as  an  inducement 
to  sell  the  defendant  the  said  lots.  And  I  find 
as  a  fact  that  said  depot  was  not  built  at  the 
place  where  they  represented  it  would  be  built, 
and  that  the  defendant,  J.  C.  Rogers,  would  not 
have  bought  the  lots  bad  he  known  the  depot 
would  not  be  built  at  the  place  marked  on  said 
blneprint  where  it  was  to  be  bnilt;  that  as  soon 
as  the  d^ot  was  built  at  a  different  place  I 
find  the  defendant,  J.  C.  Itogers,  asked  for  a 
rescission  of  the  contract  from  the  plaintiff, 
which  the  plaintiff  refused. 

"Conclusion  of  Law. 

"That  the  above  facta  constitute  fraud  in 
the  purchase  and  sale  of  the  lots,  entitling  tbe 
defendant  to  a  rescission  of  the  contract  and 
sale  and  to  all  rights  thereunder." 

To  make  clearer  the  findings  of  the  court 
the  further  statement  Is  made,  as  disclosed 
by  the  evidence,  that  the  Port  BoUver  Iron 
Ore  Railroad  was  under  construction  at  the 
time  of  the  laying  out  of  tbe  town  of  Ore 
City  and  at  the  time  of  tbe  sale  of  the  lots  to 
appellee.     Tbe  roadbed  was   being  graded, 
and  the  laying  of  the  steel  rails  had  begun 
at  the  lower  or  south  end  of  the  road.    The 
survey  route  and  a  right  of  way  extended 
from  tbe  city  of  Longview  on  the  south  to  . 
the  point  of  the  proposed  town  of  Ore  City.  I 
The  town-site  company  is  not  shown  to  bare 
any    connection   or   relation   with   the   con- 
struction of  the  railway  or  railroad  compao;,  j 
and  it  does  not  appear  that  tbe  railroad  com-  I 
pany  has  any  Interest  in  tbe  town-site  sur- 
vey.    It  seems  that  tbe  town-site  company  . 
owned  the  land  that  the  town  was  laid  out  I 
on,  except  a  survey  route  or  right  of  way  I 
through  tbe  same  wblch  was  owned  by  the 
railway  company  before  the  laying  out  of 
the  town  site.    The  only  evidence  in  the  rec- 
ord respecting  the  map  and  the  maiUng  on 
I  It,  and  as  to  tbe  platting  of  the  town  site, 
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Is  the  testimony  of  the  witness  little,  man- 
aging agent  of  the  town-site  company.  The 
testimony  of  Little  Is  to  the  effect  that,  be- 
fore beginning  the  laying  ont  of  the  town 
site,  he  went  to  the  chief  office  of  the  Port 
Bollver  Iron  Ore,  with  the  view  of  obtaining 
information  as  to  the  proposed  location  of 
the  depot  at  the  terminal  point  of  the  road, 
which  would  be  Included  within  the  town  of 
Ore  City.  The  blueprint  map  of  the  railway 
company  was  by  the  railway  engineer  exhib- 
ited to  him,  showing  the  railway  surrey  and 
the  marked  or  designated  point  for  a  depot 
on  the  rli^tof  way  at  the  terminus  of  the 
road.  The  witness  then  told  the  engineer 
that  the  town-site  company  wanted  to  locate 
on  the  ground  the  main  street  of  the  pro- 
posed town  of  Ore  City  at  a  point  where  the 
railway  company  was  to  build  Its  depot 
The  railway  engineer,  In  accordance  with  the 
request,  then  came  on  the  ground  and  {mint- 
ed oat  the  place  on  the  right  of  way  select- 
ed and  established  for  the  proposed  location 
of  the  depot  The  railway  engineer,  assisted 
by  the  town-site  engineer,  then  ran  out  on 
tbe  ground  from  the  depot  point  first  the 
main  street  and  then  the  parallel  streets  of 
the  town.  The  railway  engineer,  as  the  wit- 
ness says,  "drew  all  the  railway  points," 
and  the  town-site  company  "platted  the  rest 
of  the  town  from  that  jwlnt"  "Any  one," 
the  witness  said,  "had  as  much  chance  to  get 
the  information  as  we  had  to  get  the  Infor- 
mation as  to  where  the  depot  was  to  be  lo- 
cated." The  plat  or  map  Is  not  In  the  record, 
bat  the  evidence  Indicates  that  the  plat  as 
drawn  exhibited  and  showed  the  streets, 
blocks,  and  lots,  with  their  numbers,  and  the 
railway  route  or  way  through  the  town,  and 
a  marking  on  the  map,  on  the  right  of  way 
of  the  railway  company,  the  words,  as  given 
by  the  court,  "Where  the  depot  would  be 
bnllt,"  or  "The  depot  would  be  built  at  such 
place." 

Appellee  testified  that  before  the  purchase 
of  tbe  lots  he  was  never  on  the  town  site  and 
never  in  that  part  of  the  country,  and  had 
no  Information  as  to  the  location  of  the  de- 
pot, ercept  such  as  the  blueprint  map  exhibit- 
ed to  him  by  the  selling  agent  disclosed  to 
him.  Appellee  knew  at  the  time  of  the  pur- 
chase of  the  lots  that  the  proposed  railway 
had  not  entered  nor  been  completed  to  Ore 
City.  Appellee  purchased  the  lots  with  tbe 
view  of  conducting  a  business  thereon.  And 
there  is  proof  that  a  lot  opposite  the  depot 
Is  of  more  value  than  a  lot  not  fronting  the 
depot  Appellee  proved  the  simple  fact  that 
after  tbe  date  of  his  purchase  of  the  lots  tbe 
railway  company  erected  Its  depot  on  Its 
right  of  way  in  Ore- City,  at  a  point  opposite 
block  6  at  the  head  of  Main  street  about  100 
feet  above  the  point  marked  on  the  map  In 
evidence.  The  exact  date  the  railway  erect- 
ed its  depot  Is  not  given,  but  Inferably  It 
wag  either  in  December  or  January  follow- 
ing October  16th,  the  date  of  appellee's  deed. 
The  subsequent  change  of  location  of  the 


depot  was  by  the  railway  company,  and  there 
Is  an  absence  of  any  evidence  tending  to 
show  that  appellant  had  authority  to  locate 
the  depot  or  knew  at  any  time  of  a  purpose  . 
or  Intent  of  the  railway  company  to  change 
the  location  of  the  depot  to  another  point  In 
Ore  City. 

Campbell  &  Wyche  and  F.  J.  McCord,  all 
of  Longvlew,  for  appellant  Martin  &  Nel- 
son, of  Longvlew,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
Appellant  by  It^  assignments  makes  the  point 
that  the  appellee  may  not  predicate,  as  a 
matter  of  law,  any  right  to  rescind  the  trans- 
action and  recover  the  amount  paid  by  him 
on  the  purchase  price  of  the  lots  upon  the 
facts  found  by  the  court  Looking  to  the 
precise  fbcts  found  by  the  court,  the  selling 
agent  of  the  appellant  town-site  company  ex- 
hibited to  appellee,  with  the  view  of  Induc- 
ing him  to  purchase  lots  In  the  town  site,  a 
blueprint  or  plat  of  the  newly  laid  out  town 
of  Ore  City,  which  blueprint  or  plat  exhibited 
and  showed  the  survey  subdivided  into 
streets  and  blocks  and  lots  with  their  num- 
bers, and  the  railway  route  and  a  point  on 
the  railway  right  of  way  designated  and 
marked,  as  given  by  the  court  with  the 
words,  "Where  the  depot  would  be  built"  or 
"Tbe  depot  would  be  built  at  such  place." 
And  appellee,  as  further  found  by  tbe  court, 
purchased  of  appellant  through  tbe  agent 
lots  25  and  26  in  block  6,  relying  upon  tbe 
representation  on  the  blueprint  map  that  the 
said  two  lota  were  located  across  the  street 
from  and  facing  the  point  marked  "Where 
tbe  depot  would  be  built"  or  "The  depot 
would  be  built  at  such  place."  Within  two 
or  three  months  after  the  sale  of  tbe  lots 
the  railway  company  erected  Its  depot  at  a 
point  opposite  block  6  and  above  the  point 
marked  on  the  map.  It  is  not  shown  that  ap- 
pellant had  authority  to  locate  or  change  tbe 
proposed  location  of  the  depot 

[1, 2]  The  case  must  stand,  it  seems,  as 
ground  for  fraud  and  deceit  or  misrepresen- 
tation, upon  the  determination  of  the  nature 
and  eftect  of  the  marking  on  fhe  map  the 
words,  as  given  by  tbe  court  "Where  the 
depot  would  be  built"  or  "The  depot  would 
be  built  at  such  place."  The  words  were 
marked,  it  is  observed,  upon  tbe  survey  route 
or  right  of  way  of  the  railway  company,  and 
not  upon  the  town  property  of  appellant  aa 
separated  from  the  railway  right  of  way. 
The  words  quoted,  as  they  appeared  on  tbe 
map,  do  not  necessarily  convey  to  the  mind 
of  the  purcliaser  of  the  lots  the  Idea  of  any 
statement  or  representation  that  tbe  depot 
building  was  actually  or  then  being  erected 
upon  the  right  of  way  at  tbe  point  marked 
on  the  map.  And  io  tbe  light  of  the  facts, 
outside  of  what  appears  on  the  face  of  the 
blueprint  map,  it  must  be  regarded  that  ap- 
pellee knew  that  no  such  meaning  was  in- 
tended to  be  attached  or  understood  by  the 
words;   for  tbe  records  aamit  that  anpellee 
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understood  tbat  at  the  time  of  the  sale  of 
the  lota  the  proposed  railway  had  not  entered 
and  was  onlj-  being  ccmstracted  In  the  direc- 
tion of  Ore  City.  And,  as  it  does  not  appear 
from  the  words  on  the  map,  nor  from  the 
circumstances  outside  the  face  of  the  map, 
that  the  town-site  company  had  authority  to 
locate  the  depot  for  the  railway  company, 
the  appellee  would  be  presumed  to  have 
known  that  the  power  and  authority  to  locate 
the  depot  on  its  survey  route  or  right  of 
way  rested  with  the  railway  company.  So 
then  the  scope  of  the  representation  accord- 
ing to  the  map,  in  the  clear  light  of  the  rec- 
ord, may  be  regarded  as  relating  to  a  future 
action  of  the  railway  company,  afterwards 
to  be  performed  by  such  railway  company, 
respecting  the  proposed  location  of  its  de- 
pot on  Its  survey  route  or  right  of  way  sit- 
uated within  the  newly  laid  out  town  site 
of  Ore  City.  Appellee  having  knowledge  of 
the  scope,  as  construed,  of  the  representa- 
tions according  to  the  map,  he  may  only  be 
regarded  as  believing  or  relying  upon  the 
fact  as  true  that  the  town-site  company  had 
Information  from  the  railway  company  as 
to  the  place  where  It  would  locate  Its  depot 
when  the  railroad  entered  Ore  Olty.  The 
precise  representations  thus  made  were  not, 
in  the  evidence,  false.  It  appears  without 
dispute  that  before  the  platting  of  the  town 
site  by  the  appellant  the  authorized  railway 
engineer  went  upon  the  ground  and  located 
the  place  where  the  railway  company  pro- 
posed to  build  the  depot,  and  "drew  all  of 
the  railway  points,"  and  that  it  was  in  vir- 
tue of  this  act  and  upon  this  information 
that  the  town-site  company  marked  on  the 
plat  the  very  point  that  the  railway  engi- 
neer, acting  for  the  railway  company,  locat- 
ed on  the  ground.  And  there  Is  no  evidence 
to  show  collusion  or  wrong  between  appel- 
lant and  the  engineer,  nor  that  the  railway 
company  did  not  intend  at  the  time  to  actual- 
ly erect  its  depot, at  the  point  so  designated. 
In  order  that  representations  may  warrant 
relief,  they  must  be  false,  and  false  at  the 
time  of  the  transaction.  2  Pom.  Eg.,  {  876  ; 
12  B.  C.  L.  tS  10,  82;  20  Cyc.  p.  12;  Jackson 
V.  Stockbrldge,  29  Tex.  394,  94  Am.  Dec.  290; 
Farrar  v.  Churchill,  135  U.  8.  609,  10  Sup. 
Ct  771,  84  li.  Ed.  246;  Lovelace  v.  Suter, 
98  Mo.  App,  429,  67  S.  W.  737.  And  if  the 
original  transaction  between  appellant  and 
appellee  was  made  without  design  and  In 
good  faith  at  the  time  of  the  making,  as 
appears  from  the  evidence,  it  cannot  be  ren- 
dered fraudulent  and  resdndable  by  subse- 
quent events,  such  as  in  the  instant  case,  of 
change  by  the  railway  company  of  the  pro- 
posed site  fbr  location  of  its  depot  Railway 
Co.  V.  Tltterlngton,  84  Tex.  218,  19  S.  W.  472, 


31  Am.  St  Bep.  89;  IBIectrlcal  Works  t. 
Railway  Co..  29  S.  W.  412. 

The  Tltterlngton  Case,  supra,,  held.  It  la 
tme,  that  the  railway  company  may  be  held 
for  damages,  but  it  was  upon  the  groond,  not 
of  tort,  but  for  breadi  of  a  contractaal  ob- 
ligation In  the  nature  of  a  covenant.  And 
the  Instant  case  is  distinguishable  from  the 
case  of  Henderson  v.  Railway  Co.,  17  Tex. 
560,  67  Am.  Dec.  676.  There  the  evoits  rep- 
resented or  assured  would  be  done  In  tlie 
future,  were  In  the  nature  of  a  positive  rep- 
resentation by  the  agent  of  the  railway  com- 
pany as  to  what  the  railway  company  wonld 
do,  and  were  such  undertakings  which  the 
railway  company  could  fulfill.  In  the  Instant 
case  the  effect  of  the  representation  was  a 
mere  expression  of  opinion  as  to  what  the 
railway  company  intended  to  do  in  the  fu- 
ture, and  was  not  an  act  or  event  which  de- 
pended entirely,  as  in  the  Henderson  Case, 
supra,  npon  the  acts  orihe  party  making  the 
representation. 

Appellee  relies  upon  the  cue,  among  others 
similar,  of  Buchanan  y.  Burnett,  102  Tex. 
492,  119  S.  W.  1141,  132  Am.  St  Rep.  900, 
as  applicable  and  IllustratlTe  of  appellee's 
right  to  rescind.  In  this  case  and  the  simi- 
lar ones  the  representation  of  the  vendor  that 
be  had  a  good  title  and  conld  make  a  good 
title  was  false  in  fact  and  untrue  at  the 
time  ot  the  representation.  The  dliference 
between  a  statement  that  something  exists 
at  the  time  which  does  not  and  a  statement 
or  representation  that  some  other  party  may 
or  wonld  do  something  in  the  future,  Qke 
the  instant  representation,  is  obvious.  There- 
fore the  instant  case  is  readily  distinguish- 
able from  the  cases  relied  <»  by  appellee. 

[S]  Since  the  facts  do  not  establish  fraud- 
ulent misrepresentations,  there  is  not  afCord- 
ed,  it  is  believed,  grounds  for  rescission,  or 
to  form  the  basis  of  an  action  for  damages, 
as  alternately  pleaded  by  appellee.  Appel- 
lee predicates  his  cross-action,  It  is  remarked, 
on  tort,  and  not  in  contract  A  suit  for  dam- 
ages as  for  nonperformance  of  a  covenant 
or  promise  may  not  be  maintained  on  the 
precise  representation  or  statement  relied 
on  and  proven,  for  that  it  la  not  and  does 
not  have  the  legal  effect  of,  a  contractual 
obligation  In  the  nature  of  a  covenant  to 
erect  or  maintain  a  depot  either  cm.  the  prop- 
erty of  appellant  or  In  the  immediate  front 
of  appellee's  lots. 

The  Judgment  therefore  should  be  revers- 
ed, and  Judgment  here  rendered  In  appellant's 
favor  for  the  amount  sued  for  and  for  fore- 
closure of  the  vendor's  lien,  with  costs  of 
the  court  below  and  of  this  court  to  be  tax- 
ed against  appellee ;  and  It  Is  according  so 
ordered. 
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GRANT  et  aL  v.  GRANT.    (No.  1669.) 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Not.  16,  1916.    Rehearing  Denied 

Not.  23,  1916.) 

1.  Appeai,    and    Ebrok    ®=»722(1)— Assion- 

MENTS   or   EkROB— MOTIOIT   FOB   NbW   TBIAL. 

Under  Vemon'a  Sayles'  Ann.  Civ.  St.  1914, 
»rt.  1612,  and  rule  24  for  Courts  of  Civil  Ap- 
peals [142  S.  W.  xii),  tlie  groonds  set  up  in  the 
motions  for  new  trial  constitute  the  assignmenta 
of  error  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2890,  2994-2996;  Dec. 
Dig.  «=»722(1).] 

2.  Appzal    and    Bbbor    iS=>T42(1)— Assign- 

KEWTS    OF    BBBOB— StJTFICIENOT. 

An  assignment  of  error  not  followed  by 
propositions,  as  contemplated  by  rule  SO  (1^ 
R.  W.  ziii),  need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  SOiOO;  Dec.  Dig.  <g=»742a).] 

3.  Appeai,  and  Errob  i8=>741— Review— As- 
siGNUKNTS    or    Error— MOTTirARioTJSNESs. 

An  assignment  of  error,  complaining  that 
the  court  erred  in  overruling  appellant's  motion 
for  new  trial  because  the  judgment  was  con- 
trary to  the' law  and  against  the  evidence  and 
the  findings  of  the  jury  and  on  account  of  new- 
ly discovered  evidence,  Is  plainly  multifarious 
and  bad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3037,  8038;  Dec.  tWg.  «=» 
741.) 

Appeal  from  District  Court,  Upshur  Coun- 
ty;  R.  M.  Smith,  Judge. 

Action  by  Fannie  Grant  against  Anthony 
Grant*  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Appellant  Parker  Grant  and  appellee  were 
husband  and  wife.  Appellant  Anthony  Grant 
was  the  son  of  Parker  Grant  and  stepson  of 
appellee.  The  land  In  controversy  was  100 
acres  of  the  William  King  survey  in  Uimhur 
county  and  half  en  acre  of  the  G.  B.  King 
survey  In  Wood  county,,  which  had  been  con- 
reyed  by  the  owners  thereof  to  Anthony 
Grant  Appellee  claimed  that  the  100-ncre 
tract  was  paid  for  with  money  belonging  to 
her  separate  estate  furnished  by  her  to 
Grant  Parker,  who,  Instead  of  having  same 
conTeyed  to  her  as  he  agreed  to  do,  had 
same  conveyed  to  Anthony  Grant ;  and  that 
the  half-acre  tract  was  paid  for  with  mon- 
ey belonging  to  her  said  estate  furnished  by 
her  to  Anthony  Grant,  who,  instead  of  having 
It  conveyed  to  her  as  he  agreed  to  do,  had 
it  conveyed  to  himself.  Her  suit  was  against 
Anthony  Grant  and  Parker  Grant  to  recover 
the  two  tracts  of  land,  on  the  theory  that 
she  was  the  real  owner  thereof  and  that  the 
former  held  the  legal  title  thereto  in  trust 
for  ber.  Appelant  J.  S.  Barnwell,  to  whom, 
after  tbe  Institution  of  the  suit,  Anthony 
Grant  conveyed  the  100-acre  tract,  was  made 
a  iwrty  defendant  at  the  Instance  of  said 
Anthony  Grant  The  appeal  is  by  Parker 
and  Anthony  Grant  and  Barnwell  from  a 
Judgment  granting  appellee  the  relief  she 
Boug;bt 


J.  S.  Barnwell,  of  Gilmer,  for  appellants. 
Warren  &  Briggs,  of  Qllmer,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1-3]  Each  of  the  appellants  filed  a 
motion  for  a  new  trial  in  the  court  below. 
The  grounds  of  the  motions  were  the  same,  to 
wit,  that  the  judgment  was  contrary  (1)  to 
the  law,  (2)  to  the  evidence,  and  (3)  to  the 
findings  of  the  Jury,  except  that  in  his  mo- 
tion appellant  Barnwell  set  up  certain  "new- 
ly discovered"  (as  he  alleged)  evidence  as  an 
additional  ground  for  granting  it.  By  force 
of  the  statute  (Acts  1913,  art  1612,  Ver- 
non's Statutes),  and  rule  24  for  the  gov- 
ernment of  this  court  (142  S.  W.  xii),  the 
grounds  set  up  in  the  motions  constituted  the 
assignments  of  error  on  appeal.  Appellants 
have  ignored  this  in  presenting  the  cause, 
and  In  th^r  briefis,  instead  of  contlnliig  their 
complaint  against  the  judgment  to  the 
grounds  specified  in  the  motions,  seek  a  re- 
versal of  it  on  other  grounds.  Indeed,  the 
grounds  specified  In  the  motions  are  not  pre- 
sented on  the  appeal  otherwise  than  In  the 
tenth  assignment  in  the  brief,  as  follows: 

"The  court  erred  in  overruling  appellant  3.  S. 
Barnwell's  motion  for  a  new  trial,  because  said 
judgment  as  entered  is  contrary  to  the  law  and 
against  the  evidence  and  the  findings  of  die 
jury  and  on  account  of  newly  discovered  evi- 
dence." 

This  assignmmt  Is  not  followed  by  proi>- 
osjtlons  as  contemplated  by  rule  30  (142 
S.  W.  xlll),  and,  plainly,  is  multifarious. 
Hemphill  v.  National  Iron  &  Steel  Co.,  142  S. 
W.  845;  Chambers  t.  Wyatt,  151  S.  W.  867; 
Ry.  Co.  v.  McDuffey,  50  Tex.  Civ.  App.  202, 
109  S.  W.  1108;  Deutschmann  v.  Ryan,  148 
S.  W.  1141 ;  WlUIamson  v.  PoweU,  140  S.  W. 
361 ;  Browder  t.  School  District,  172  S.  W. 
152. 

As  none  of  the  assignments  In  the  briefs 
are  entitled  to  be  considered,  it  must  be  said 
that  appellants  have  failed  to  show  error  in 
tbe  judgment    Therefore  It  is  affirmed. 


UARSHATjIj  mill   &   ELEVATOR  CO.   t. 
SCHARNBERG.     (No.  1686.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  30,  1916.) 

1.  Mabteb    and    Sbbvant    <S=»351— Employ- 

KBS'     LlABniTT    Act— CoKSTBUOnON. 

Employers'  Liability  Act  (Acte  38d  Leg.  c 
179)  pt  3,  §§  6,  9-11,  provides  that  the  Em- 
ployers' Insurance  Association  shall  not  issue 
policies  until  not  less  than  50  employers  with 
not  less  than  2,000  employes  have  subscribed 
to  the  plan,  and  not  until  specified  conditions 
have  been  complied  with,  or  when  the  nnmbeV 
of  subscribers  falls  below  50  or  the  number  of 
the  employes  below  2,000.  Part  4,  |  2,  pro- 
vides Uiat  any  insurance  company,  lawfully 
transacting  liability  or  accident  business  with- 
in the  state,  shall  have  the  same  right  to  in- 
sure the  liability  to  pay  the  compensation  pro- 
vided for  by  part  1,  and  that  when  such  com- 
policy  conditioned  to  pay  such 
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compensation  the  holder  of  such  policy  shall  be 
regarded  as  a  subscriber  so  far  as  applicable 
under  the  act  Held,  that  the  last  provision 
brings  within  the  operation  of  the  act  not  only 
every  employer  entitled  to  its  benefits  who  has 
not  become  a  subscriber  to  its  plan,  but  also 
every  such  employer  who  has  procured  insur- 
ance against  his  liability  as  such  and  comply- 
ing with  the  requirements  as  to  notice  to  hia 
employes,  etc.,  whether  the  insurance  procured 
is  by  the  association  created  by  the  act  or  by 
some  other  insurance  company,  so  that  the  op- 
eration of  the  act  is  not  dependent  upon  wheth- 
er the  employer  elects  to  become  a  subscriber 
to  the  association  or  not,  nor  upon  the  number 
of  employers  and  their  employes  who  did  or  not. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  pig.  «=»351.]. 

2.  Appeal  and  Ebbob  <t=»200— Ihpbopbb  Re- 

MABK  IN  ABOUlOiNT  ON  EXCEPTION  TO  PKTI- 

TiON— Waives. 
Id  a  servant's  action  for  injuries,  where, 
in  argument  on  exception  to  the  petition,  in  the 
presence  and  hearing  of  the  jurors  afterwards 
chosen  to  try  the  case,  plaindfTs  counsel  stat- 
ed to  the  court  that  defendant  had  elected  to 
take  out  Indemnity  insurance  to  protect  himself 
from  loss  which  was  of  as  entirely  different 
character  from  the  insurance  provided  for  in 
the  Employers'  Liability  Act,  but  defendant  ac- 
cepted the  jurors  to  try  the  case  without  pro- 
test of  any  kind,  defendant  could  not  thereafter 
complain  of  the  argument. 

[Bid.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»200.] 

3.  New     Tbial     «=>44(3)— Motion— Mtscon- 
DUCT  OF  JuBT— Abuse  of  Disceetion. 

In  a  servant's  action  for  injuries,  where  de- 
fendant claimed  that  verdict  for  plaintiff  for 
$4,500  resulted  from  the  jurors'  knowledge  that 
defendant  carried  insurance,  and  that  plain- 
tiffs attorneys  would  be  entitled  to  part  of  the 
sum  found  for  him,  but  the  jurors  who  heard 
the  discussion  in  the  jury  room  on  the  point 
testified  that  they  were  not  influenced  to  find 
in  plaintifTs  favor  a  greater  sum  than  they 
otherwise  would  have  found,  the  trial  court  did 
not  abuse  his  discretion  in  denying  motion  for 
new  trial  on  the  ground  of  the  jury's  miscon- 
duct. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  82-84 ;  Dec.  Dig.  «8=>44(3).] 

4.  Damages  ^=3132(8)— Personal  Injubies— 
Excessive  Verdict. 

In  an  action  for  injuries  by  a  servant,  who 
earned  $75  per  month,  and  whose  fall  bruised 
his  shoulder,  knocked  a  couple  of  holes  in  his 
head,  broke  his  arm,  and  stiffened  his  fingers, 
injuries  which  were  likely  to  be  permanent  and 
which  disabled  his  hand,  so  that  he  earned  noth- 
ing since  the  injury,  verdict  for  $4,500  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  (  379;  Dec.  Dig.  «=»132(8).] 

Appeal  from  District  Court,  Harrison 
County;    H.  T.  Lyttleton,  Judge. 

Suit  by  H.  W.  Scharnberg  against  the  Mar- 
shall Mill  4  Elevator  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment affirmed. 

Appellee  was  employed  by  appellant  to  as- 
sist In  the  operation  of  Its  mill  and  elevator 
plant.  It  became  necessary  to  r^alr  a  de- 
fect in  the  head  of  the  elevator  shaft  At 
the  command  of  appellant's  superintendent, 
.  one  Wheat,  in  charge  of  the  operation  of  the 


plant,  appellee  went  with  him  to  the  top 
of  the  shaft,  in  the  attic  of  the  building,  to 
assist  In  removing  the  cap  (a  box  about  6 
feet  long,  1^  feet  wide,  and  3  feet  deep)  of 
the  shaft,  so  the  defect  could  be  repaired. 
Without  stopping  the  operation  of  the  eleva- 
tor. Wheat  and  appellee  removed  the  cap 
and  repaired  the  defect  There  was  no  floor 
around  the  shaft  where  they  were  at  work, 
and  they  had  to  stand  on  joists  2  by  4  or  4 
by  6  Inches  In  size.  In  attempting  to  replace 
the  cap,  It  was,  it  seems,  hit  by  buckets  re- 
volving In  the  shaft  which  caused  appellee 
to  lose  his  balance  and  fall  12  or  15  feet  to 
the  floor  below.  As  a  result  of  the  fall  ap- 
pellee sustained  serious  and  permanent  in- 
jury to  his  person.  Alleging  negligence  on 
the  part  of  appellant  as  the  cause  of  the  in- 
jury, appellee  sued  and  recovered  the  Judg- 
ment of  $4,500,  for  which  the  appeal  is  prose- 
cuted. On  special  issues  submitted  to  them 
the  Jury  found,  among  other  things,  which 
need  not  be  set  oat:  (1)  That  appellant  was 
guilty  of  negligence  In  directing  appellee  to 
assist  in  removing  and  replacing  the  cap 
under  the  drcomstances  shown  by  the  testi- 
mony; (2)  that  appellee  was  Injured  as  the 
result  of  such  negligence;  (8)  that  appellee 
was  not  himself  guilty  of  negligence;  and 
(4)  that  he  was  damaged  In  the  sum  of  $4,- 
600. 

Beard  &  Davidson  and  Hobart  Key,  all  of 
Marshall,  for  appellant  Bibb  &  Bibt),  F.  M. 
Scott  and  Brown  &  Hall,  all  of  Marshall, 
for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts  as 
above).  The  provisions  of  Act  April  16,  1913 
(Gen.  Laws,  p.  429),  known  as  the  "Employ- 
ers' Liability  Law,"  do  not  apply — 

"to  actions  to  recover  damages  for  the  personal 
injuries  or  for  death  resulting  from  personal 
Injuries  sustained  by  domestic  servants,  farm 
laborers,  nor  to  the  employes  of  any  person, 
firm  or  corporation  operating  any  railway  as  a 
common  carrier,  nor  to  laborers  engaged  in 
working  for  a  cotton  gin,  nor  to  employes  of 
any  person,  firm  or  corporation  having  in  liU 
or  their  employ  not  more  than  five  employes." 

Other  employers  of  labor  than  those  speci- 
fied may  become  "subscribers"  to  Its  plan  or 
not  as  they  may  choose..  If  they  do  not  be- 
come subscribers  "the  consequence  attached  ; 
to  their  not  consenting  to  It"  said  the  Sn- 
preme  Court  In  Mlddleton  v.  Texas  Power  & 
Ught  Co.,  185  S.  W.  660, 
"is  the  denial  of  the  right,  existing  in  common- 
law   actions,  to  interpose  the  common-law  de-  . 
fenses  of  fellow  servant,  assumed  risk,  and  con-  I 
tributory  negligence  in  suits  for  the  recovery  of 
damages  for  personal  injuries  suffered  by  tticir 
employes  in  tiie  course  of  their  employment" 

[1]  In  his  petition  appellee  alleged  that 
appellant  had  more  than  five  employ^  as- 
sisting In  the  operation  of  its  mill  and  eleva- 
tor, and  was  not  a  "subscriber"  within  the 
meaning  of  the  act  The  purpose  of  ttie  al-  i 
legation  was  to  show  that  appellant  was  not  I 
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entitled  to  assert  against  tbe  recovery  Bought 
either  of  the  common-law  defenses  specified 
by  the  Supreme  Court  Appellant  excepted 
to  the  allegation  on  the  ground  that  the  act 
was  unconstitutional,  and  therefore  could 
not  operate  to  deprive  it  of  such  defenses. 
In  its  brief  appellant  concedes  that  all  the 
reasons  urged  by  It  in  support  of  Its  conten- 
tion were  held  to  be  invalid  in  the  Middle- 
ton  Case,  except  one,  to  wit,  that  the  LeglB- 
lature  could  not — 

''delegate  to  some  outside  individual  or  corpora- 
tion the  right  or  power  to  put  into  effect  or  sus- 
pend the  operation  of  the  law." 

The  contention  that  the  Legislature  under- 
took to  do  that  is  based  on  the  fact  that  em- 
ployers entitled  were  not  required  to  become 
subscribers  to  the  insurance  association 
created  by  the  act,  and  to  provisions  therein 
that  that  association  should  not  issue  policies 
until  not  less  than  50  employers  having  not 
less  than  2,000  employ^  had  subscribed  to 
the  plan,  not  then  until  specified  conditions 
had  been  complied  with;  nor  when  the  num- 
ber of  subscribers  fell  below  60  or  the  num- 
ber of  tbelr  employ^  below  2,000.  Sections 
6,  9,  10,  and  11,  pt.  3.  But  for  the  provision 
made  in  section  2,  pt  4,  of  tbe  act  the  con- 
tention might  be  a  sound  one  and  require  a 
determination  of  a  question  as  to  whether 
the  Legislature  could  delegate  such  power  or 
not  Part  of  section  2  referred  to  is  as  fol- 
lows: 

''Any  insurance  company,  which  term  shall  in- 
clude mutual  and  reciprocal  insurance  com- 
panies lawfully  transacting  a  liability  or  acci- 
dent business  within  this  state,  shall  have  the 
same  right  to  insure  the  liability  to  pay  the 
compensation  provided  for  by  part  1  of  this  act, 
and  when  such  company  issues  a  policy  condi- 
tioned to  pay  such  compensation  the  holder  of 
snch  policy  shall  be  regarded  as  a  subscriber 
so  far  as  applicable  under  this  act." 

Tbe  effect,  as  we  understand  it  of  this 
provision  is  to  bring  within  the  operation  of 
the  act  not  only  every  employer  entitled  to 
its  benefits  who  has  not  become  a  subscriber 
to  Its  plan,  but  also  every  such  employer 
who  has,  by  procuring  insurance  against  his 
liability  as  such  and  complying  with  the  re- 
quirements as  to  notice  to  his  employes,  etc., 
whether  the  Insurance  procured  is  by  the  as- 
sociation created  by  the  act  or  by  some  other 
insurance  company.  If  this  is  true,  then  the 
operation  of  the  act  is  not  dependent  upon 
whether  the  employer  elects  to  become  a  sub- 
scriber to  the  association  or  not,  nor  upon 
the  number  of  employers  and  their  employes 
who  do  or  not  It  is  in  force,  and  the  em- 
ployer who  has  complied  with  Its  require- 
ments is  entitled  to  its  benefits,  when  and  so 
long  as  he  complies  therewith,  without  ref- 
erence to  whether  other  employers  entitled 
to  do  so  have  elected  to  accept  Its  benefits  or 
not 

[21  In  the  argument  on  the  exception  to 
the  petition,  above  referred  to,  had  in  the 
presence  and  hearing  of  Jurors  for  the  week 
afterwards  chosen  to  try  the  cause,  appellee's 
counsel  stated  to  the  court  that  appellant— 


"had  elected  to  take  out  indemnity  insurance 
to  protect  themselves  from  loss,  which  was  of 
an  entirely  different  character  from  the  insur- 
ance provided  for  in  the  Employers'  Liability 
Act" 

The  statement  was  excepted  to,  on  the 
ground  that  it  was  prejudicial  to  appellant's 
ri^ts  to  make  It  In  the  presence  of  said 
Jurors.  In  view  of  the  f&ct  that  appellant 
was  insisting  in  its  answer  to  the  suit,  that 
It  was  entitled  to  the  benefits  of  the  act.  If 
constitutional.  It  is  not  clear  that  the  state- 
ment to  the  court  was  Improper;  but  If  It 
was,  it  is  clear  appellant  should  not  be 
heard  to  complain  of  it  after  accepting  said 
Jurors  to  try  the  cause,  without  protest  of 
any  kind.    Clark  v.  Blmendorf,  78  S.  W.  638. 

[J]  The  refusal  of  the  court  to  grant  appel- 
lant a  new  trial  on  the  ground  that  the  Jury 
was  guilty  of  misconduct  to  Its  prejudice  is 
assigned  as  error.  The  contention  is  that  it 
appeared  for  evidence  heard  by  the  court  on 
the  motion  that  the  Jury  were  induced  to  find 
In  appellee's  favor  for  a  greater  sum  than 
they  otherwise  would  have  found,  because 
they  assumed  as  facts,  which  Influenced  their 
verdict,  that  appellant  carried  insurance 
against  the .  liability  established  against  It, 
and  that  appellee's  attorneys  would  be  en- 
titled to  a  part  of  tbe  sum  which  might  be 
found  in  his  favor.  Several  of  the  Jurors 
testified  that  while  they  were  deliberating 
suggestions  that  appellant  was  protected  by 
Insurance  it  carried  and  that  appellee's  law- 
yers would  share  In  the  sum  awarded  him 
were  discussed,  and  one  of  them  testified  that 
he  thought  the  discussion  caused  him  to  be 
more  liberal  in  rendering  his  verdict  On 
cross-examination,  however,  this  Juror  fur- 
ther testified: 

"When  I  found  this  verdict  for  $4,500,  I  did 
so  because  I  thought  the  plaintiff  was  entitled 
to  it,  irrespective  of  anything  else  that  might 
have  been  in  the  case.  The  insurance  matter 
did  not  influence  me  in  finding  for  plaintiff.  I 
was  in  his  favor  before  it  was  mentioned.  In 
the  end  I  based  my  verdict  on  what  I  thought 
the  man  was  entitled  to  under  the  facts  of  the 
case."  • 

All  the  other  Jurors  who  heard  the  dis- 
cussion and  testified  said  they  were  not 
thereby  Influenced  to  find  in  appellee's  favor 
a  greater  sum  than  they  otherwise  would 
have  found. 

It  has  been  held  that  under  the  provisions 
of  the  statute  (article  2021,  Vernon's  Statute) 
the  burden  rests — 

"upon  the  party  seeking  to  impeach  or  discredit 
the  verdict  and  the  judgment  of  the  court  on 
the  testimony  adduced  must  have  the  same  force 
and  effect  as  would  his  judgment  in  any  other 
case  on  the  facts;  that  is,  if  there  is  evidence  to 
support  it,  it  cannot  be  disturbed  by  an  appel- 
late court  The  law  places  the  discretion,  as 
to  sustaining  or  overruling  the  motion  for  a 
new  trial  on  the  grounds  specified  in  the  stat- 
ute, in  the  trial  court;  and  appellate  courts  have 
no  authority  to  disturb  the  ruling  thereon,  un- 
less it  is  apparent  that  there  has  been  an  abuse 
of  such  discretion."  San  Antonio  Traction.  iCd.^ 
V.  Cassanova,  154  S.  W.  1190.       VaUDQlC 


232 


ISO  SODTHWBSTERN  BJDPORTER 


CTex. 


It  Is  not  apparent  to  ns  that  the  trial  conrt 
abused  the  discretion  he  possessed  when  be 
denied  the  motion,  and  therefore  we  overrule 
the  assignment.  Railway  Co.  v.  Blalack,  128 
S.  W.  706;  Railway  Co.  v.  Gray,  105  Tex.  42, 
143  S.  W.  606;  Gulf  States  Telephone  Co.  v. 
Eyetts,  188  S.  W.  289. 

[4]  It  is  insisted  that  the  verdict  is  exces- 
sive. But  we  think  it  cannot  be  so  held  as 
a  matter  of  law.  Testifying  two  years  after 
he  sustained  the  Injuries  complained  of  ap- 
pellee said : 

"My  'shoulder  was  bruised  and  a  coaple  of 
holes  knocked  in  my  head.  My  shoulder  still 
hurts  now  at  the  changes  of  the  weather,  and 
three  fingers  are  stiff.  I  broke  my  right  arm 
just  above  the  first  joint;  the  injury  was  re- 
ceived in  January,  1914.  I  never  had  any  trou- 
ble with  my  arms  before  the  injury.  It  is  get- 
ting weaker  all  the  time  now,  and  my  fingers 
are  getting  stlffer  all  the  time — the  little  finger 
and  the  next  two  fingers.  I  cannot  close  these 
fingers  or  grip  anything  with  them.  I  have 
had  a  physician  to  treat  my  arm.  These  three 
fingers  are  shiny  and  colorless  and  are  cold  all 
the  time,  and  haven't  the  feeling  in  them  that 
I  have  in  my  other  fingers.  I  cannot  do  any 
work  to  amount  to  anything  with  this  hand. 
The  other  fingers  on  this  hand  are  not  as 
strong  as  they  were  before  the  injury.  I  have 
been  trying  to  farm,  but  cannot  hold  a  plow 
with  this  hand.  I  have  a  negro  helpuig  me 
most  of  the  time.  My  inability  to  use  this  hand 
prevents  me  making  money  as  a  farmer  or  doing 
the  work  I  used  to  do.  At  the  time  I  wa8_  in- 
jured I  was  earning  ?75  per  month,  and  since 
that  time  I  haven't  earned  anything." 

Other  testimony  Indicated  that  the  Injury 
to  appellee's  arm  and  fingers  was  a  perma- 
nent one. 

Other  contentions  made  In  appellant's  brief 
also  are  overmled. 

It  Is  believed  there  Is  no  error  In  the  Judg- 
ment authorizing  Its  reversal.  Therefore  It 
is  affirmed. 


BLOTJNT-DBCKER  LUMBER  CO.   v. 
MARTIN.    (No.  1681.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  16,  1916.) 

1.  Appeal  awb   Ebrob  «=a930(4)— Review— 
Vkbdict. 

Through  defendant's  negligence  in  operat- 
ing its  locomotive  a  house  belonging  to  defend- 
ant was  fired,  and  in  an  action  for  the  destruc- 
tion of  her  household  goods  therein  contained, 
there  was  evidence  on  the  part  of  the  plaintiff 
that  defendant  consented  to  plaintiff's  occupa- 
tion of  the  house  as  a  subtenant.  Held,  that  in 
view  of  such  testimony,  a  judgment  based  on  a 
verdict  for  plaintiff  cannot  be  set  aside  on  the 
ground  that  defendant  owed  plaintiff  no  duty. 
It  being  presumed  that  the  jury  found  in  plain- 
tiff's favor  on  the  contention  that  defendant 
consented  to  her  occupancy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3760,  3761;  Dec.  Dig.  <S=> 
930(4).] 

2.  Evidence  «=»588,  589— Pbovincb  of  Jtjbt 
— disbeoabding  testimony. 

The  jury  may  disregard  testimony  of  either 
party  or  his  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sl  2437,  2438;  Dea  Dig.  ®=»588, 
689;    Witnesses,  Cent  Dig.  §  1164.] 


3.  Railboads  <3=»482(1)— AcnoNB— Bvidenck 
— Sufficiency. 

In  a  suit  against  defendant  for  negligently 
firing  house  in  wliich  plaintiff  was  living,  evi- 
dence held  to  warrant  a  finding  that  plaintiff 
was  continuing  to  occupy  the  premises,  which 
belonged  to  defendant,  with  its  acquiescence. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $  1730;    Dec  Dig.  <S=»482(1).] 

4.  Railboads  e=»470— Pibes— Tbespass. 

Where  a  lumber  company  owning  houses  oc- 
cupied by  its  employes  consented  to  an  employs 
subletting  his  house  to  his  sister,  the  sister  was 
not  a  trespasser  in  the  house,  which  was  on  the 
right  of  way  of  the  lumber  company,  and  the 
lumber  company  owed  her  the  duty  of  exercis- 
ing ordinary  care  in  operating  its  locomotives  so 
as  not  to  fire  the  house  and  destroy  her  house- 
hold goods. 

[Ed.  Note. — For  other  cases,  see  Railroads 
Cent  Dig.  |  1066;    Dea  Dig.  «=9470.] 

5.  Railroads    iS=>461— Fires- Nboliobitob. 

Where  one  occupying  a  house  on  right  of 
way  of  railroad  operated  by  lumber  company 
knew  that  sparks  escaping  from  the  engine  had 
started  fires  on  different  occasions,  she  was 
not  guilty  of  contributory  ne^gence  in  failing 
to  remove  her  property  from  the  house,  having 
the  right  to  assume  thst  the  company  would 
not  thereafter  operate  its  locomotives  so  as  to 
endanger  her  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1682;    Dec.  Dig.  «=»4«1.] 

Appeal  from  District  Court,  Qierokee 
County ;  h.  D.  Gulnn,  Judge. 

Action  by  Mrs.  Essie  Martin  against  the 
Blount-Decker  Lumber  Company.  Prom  a 
Judgment  for  plalntUZ,  defendant  appeals. 
Afflrmed. 

This  was  a  suit  by  appellee  against  ap- 
pellant to  recover,  as  damages  suffered  by 
her,  the  valne  of  certain  household  goods  de- 
stroyed by  Are,  as  the  result,  she  claims,  of 
negligence  on  the  part  of  appellant  in  the 
operation  over  its  line  of  ralivray  of  a  loco- 
motive engine  vrlthout  a  proper  spark  ar- 
rester. The  appeal  is  from  a  Judgment  for 
1300  in  her  favor.  The  sufSdency  of  the  tes- 
timony to  support  findings  Involved  in  the 
judgment:  (1)  Of  negligence  on  appellant's 
part  as  charged,  if  it  owed  appellee  a  duty 
to  use  care ;  and  (2)  that  appellee  was  dam- 
aged as  determined — is  not  questioned  by 
any  of  the  assignments.  Appellant's '  con- 
tentions are:  (1)  That  appellee  was  a  tres- 
passer on  Its  property,  and  that  in  operating 
the  engine  as  it  did  in  the  condition  it  was  in 
It  violated  no  duty  It  owed  to  her;  Qi)  that 
If  it  violated  a  duty  it  owed  to  her,  she  was 
guilty  of  contributory  negligence  which  de- 
prived her  of  a  right  to  recover  of  it;  (3) 
that  the  risk  from  the  fire  which  destroyed 
her  property  was  one  appellee  had  assumed. 
The  circumstances  of  the  case,  so  far  as  they 
relate  to  the  contention  stated,  appear-  to  be 
as  follows:  Appellant,  a  corporation,  owned 
a  locomotive  engine  which  it  operated  over 
its  line  of  railway  used  In  connection  with 
its  lumber  manufacturing  business.  It  also 
owned  a  number  of  wooden  dwelling  houses 
situated    near   the  track   of   said   railway, 
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which  It  raited  to  Its  employ^.  One  of 
these  booses,  situated  about  127  feet  from 
the  railway  track,  was  destroyed  by  fire 
kindled  by  cinders  emitted  from  appellant's 
engine.  At  the  time  the  fire  occurred  appel- 
lee, a  widow,  and  taer  children  and  her  moth- 
er, an  invalid,  it  seems,  resided  in  the  house. 
Appellant  claimed  that  appellee's  occupancy 
of  the  house  was  unlawful,  because  she  was 
there  without  its  consent,  it  asserted,  as  a 
subtenant  under  her  brother,  one  Bartholo- 
mew, to  whom  It  had  rented  the  premises  at 
a  time  when  he  was  its  employe,  but  who  had 
ceased  to  be  its  toiant  There  was  some 
conflict  in  the  testimony  as  to  the  circum- 
stances connected  with  the  occupancy  of  the 
house  by  appellee.  It  seems  that  she  was 
occupying  another  house  at  the  time  Barthol- 
omew began  to  work  for  appellant,  and  that 
a  man  named  Marahall  was  then  occupying 
the  house  In  question.    Appellee  testified: 

"At  the  time  my  husband  died  I  wasn't  living 
in  the  house  that  burned  later.  We  lived  in 
another  house  then.  I  made  a  trade  with  Mr. 
Decker  (appellant's  manager)  about  moving  in- 
to the  house  that  burned ;  that  is  I  talked  with 
him  about  it.  I  asked  Mr.  Decker  it  it  would 
be  all  right  for  Mr,  Marshall  (who  then  occu- 
pied the  house  ip  question)  and  me  to  swap 
nouses.  And  he  said  it  would  be  all  right  witn 
him.  I  told  Mr.  Decker  I  would  pay  my  broth- 
er $3  per  month  rent  for  the  house,  for  my  part 
of  the  rent  He  told  me  that  was  all  right,  for 
he  wanted  the  house  I  was  living  in  then  any- 
way. I  told  him  I  would  pay  my  brother  $3 
per  month  rent  for  the  house  I  moved  in,  which 
was  the  house  that  burned.  My  brother  wasn't 
living  in  the  house  that  burned  at  the  time  I 
told  Mr.  Decker  that  •  •  •  Six  dollars  per 
month  was  the  regular  rent  for  this  house,  and  I 
toM  Mr.  Decker  I  would  pav  my  brother  ^. 
My  brother  was  to  pay  the  otuer  $3  per  month. 
I  moved  into  the  house  with  the  understanding 
as  I  have  just  stated  it  I  paid  my  $3  per 
month  rent  all  of  the  time  I  lived  in  the  house, 
on  up  until  it  was  destroyed  by  fire.  •  *  • 
Mj  brother  and  my  mother  kept  bouse  together 
before  my  husband  died.  •  •  •  After  my 
hosband's  death  I  kept  house  for  my  mother  and 
brother.  I  did  not  move  into  the  liouse  with 
than,  for  my  things  were  moved  into  the  hou^je 
before  thiey  moved  into  it.  That  was  the  house 
that  barned  that  X  am  talking  about  now. 
We  all  moved  into  the  same  bouse,  but  I  moved 
into  it  first,  and  then  they  moved  there,  and  I 
kept  house  for  them.  I  had  my  children  in  the 
bouse  also,  of  course.  I  wouldn't  say  that  I 
had  diarge  of  the  house,  but  I  was  paying  rent 
for  it  all  right  •  •  •  As  to  whetlier  or  not 
my  brother  had  left  me  and  had  moved  out  of 
the  house  before  it  was  destroyed,  I  will  say 
that  he  wasn't  at  home  when  the  house  burned. 
He  bad  left  there  just  a  while  before  then.  He 
left  me  in  charge  of  the  house,  I  guess  you  would 
say.  As  to  whether  or  not  I  had  complete 
charge  of  the  house,  and  my  brother  left  me  in 
complete  charge  of  the  house,  all  I  could  say  is 
that  he  never  said  anything  to  me  about  tuat. 
My  brother  left  some  of  his  things  in  the  house 
when  be  went  off,  and  I  was  still  paying  him 
rent  for  it  He  |:ook  some  things — some  clothes 
and  the  like — ^when  he  left.  I  guess  you  would 
say  that  I  had  charge  of  the  house  after  my 
brother  left  there.  It  was  my  home  at  the  time 
it  was  destroyed,  and  was  not  my  brother's 
home  then." 

Decker  denied  agreeing  with  appellee  that 
she  might  occupy  the  house  with  her  broth- 
er, paying  rrat  to  him,  and  testified  that 


I  when  her  brother  ceased  to  work  for  appel- 

{ lant,  he  notified  him  in  writing  to  vacate  the 
I  house  within  ten  days  thereafter.  The  no- 
tice, tlie  testimony  indicated,  was  given 
about  two  weeks  before  the  fire  occurred. 
With  reference  to  the  notice  Decker  tes- 
tified : 

"I  know  he  received  the  written  notice  because 
he  came  to  my  office  the  next  day  or  two  after- 
wards, and  had  the  notice  in  hand  and  wanted 
to  know  why  I  wanted  him  to  vacate  the  house. 
And  possibly  one  week  or  ten  days  after  that  I 
had  another  conversation  with  nim  about  the  , 
matter.  At  that  time  be  told  me  that,  on  ac- 
count of  the  illness  of  his  mother,  he  hadn't 
been  able  to  move  out  of  the  house,  but  he  said 
he  had  a  job  at  Wdls,  and  expected  to  move 
down  there  the  next  week.  TiiAt  was  about 
Friday  or  Saturday  of  the  wedi,  and  he  told  me 
he  would  try  to  move  the  next  week  down  to 
Wells.  I  never  gave  Mrs.  Martin  (appellee) 
any  notice  to  vacate  this  bouse.  I  never  in- 
structed anyt>ody  else  to  give  her  any  snch  no- 
tice." 
Decker  farther  testified: 
"I  heard  the  plaintiff  testify  about  a  conversa- 
ticm  she  claims  to  have  had  with  me  about  this 
house  and  the  rent,  etc.,  but  I  never  had  any 
such  conversation  with  her  at  all.  I  didn't  have 
any  knowledge  that  she  was  paying  her  brother 
any  rent  for  the  house.  I  didn't  consent  for  her 
brother  to  subrent  this  bouse  or  any  part  of  it 
to  her  or  anybody  else;  nor  did  the  Blount- 
Decker  Lumber  Oranpany  consent  to  anything 
of  the  sort." 

On  special  issnes  submitted  to  tbem  the 
Jury  found:  (1)  That  the  house  was  destroy- 
ed by  fire  from  ai^)ellant's  engine;  (2)  that 
appellant  was  guilty  of  negligence  in  operat- 
ing the  engine  In  the  condition  it  was  in; 
(3)  that  appellee's  occnpancy  of  the  house 
was  as  a  subtenant — ^"that  Is,  she  was  rent- 
ing from  Bartholomew" — (4)  ttiat  ai^iellant 
agreed  for  her  to  live  in  th«  house ;  (5)  that 
by  the  destruction  by  the  fire  of  property  be- 
longing to  her  appellee  was  damaged  in  the 
sum  of  $^00. 

Norman,  Shook  &  Gibson,  of  'Rusk,  for  ap- 
pellant Perkins  &  Perkins,  of  Rusk,  for  ap- 
pellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  showed  that  the 
house  was  destroyed  by  fire  emitted  from  the 
engine  because  of  the  manner  in  which  It 
was  operated  while  equipped  with  an  insuffi- 
cient spark  arrester.  Whether  appellant  was 
guilty  of  .negligence  in  so  operating  the  en- 
gine or  not  depended  upon  whether  it  owed 
to  appellee  a  duty  to  use  care  in  equipping 
and  operating  it  or  not.  Appellant  insists 
it  did  not  appear  ttiat  it  owed  appellee  such 
duty,  because  the  testimony  showed,  and  the 
Jury  found,  that  appellee's  occupancy  of  the 
house  was  as  a  subtenant  of  her  brother 
John  Bartholomew,  and  it  did  not  appear, 
and  the  jury  did  not  find,  that  she  was  such 
tenant  with  its  consent  The  argument  is 
that  it  therefore  appeared  that  appellee  was 
a  trespasser  on  its  property  to  whom  it  owed 
no  duty  except  not  to  willfully  injure  her. 

We  do  not  agree  that  the  Jury  did  not  find, 
that  appellee  was  a  subtenant  with  appel- 
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lant's  consent.  She  testified  that  appellant's 
manager,  Decker,  agreed  that  she  might  oc- 
cupy the  house  with  Bartholomew,  paying 
him  rent  therefor.  Decker  testified  that  he 
did  not  so  agree;  that  nothing  had  ever  been 
said  to  him  by  any  one  about  appellee's  oc- 
cupying the  house  either  as  a  subtenant  or 
otherwise,  in  the  light  of  this  testimony, 
which  was  all  there  was  on  that  Issue,  we 
think  the  finding  of  the  Jury  that  appellant 
agreed  that  appellee  might  lire  In  the  house 
must  be  regarded  as  determining  the  conflict 
In  her  favor  and  as  a  finding  that  appellant 
did  consent  that  she  might  occupy  the  house 
as  a  subtenant.  If  she  was  such  a  tenant 
with  appellant's  consent  at  the  time  the  fire 
occurred,  there  can  be  no  doubt  appellant 
owed  her  a  duty  to  use  care  In  the  equip- 
ment and  operati(m  of  Its  engine. 

[2, 3]  Appellant  Insists,  however,  that  if 
the  finding  of  the  jury  should  be  so  construed, 
it  was  unauthorized,  because.  It  asserts,  it 
appeared  from  a  great  preponderance  of  the 
testimoqy  that  if  appellee  was  ever  such  n 
subtenant  she  ceased  to  he  such  before  the 
fire  occurred.  The  contention  Is  based  on  tes- 
timony of  Decker  alone,  but  not  contradicted, 
that  Bartholomew,  about  two  weeks  before 
the  fire  occurred,  ceased  to  be  an  employ^  of 
appellant;  that  it  was  "tacitly  understood" 
that  when  a  i)erson  occupying  one  of  appel- 
lant's houses  quit  working  for  it,  he  would  at 
once  vacate  the  house ;  and  that  he  (Decker) 
at  the  time  Bartholomew  ceased  to  work  for 
appellant  notified  him  in  writing  to  vacate 
the  house  within  ten  days  from  the  date  of 
such  notice.  The  argument  is  that  Bartholo- 
mew's occupancy  of  the  house  after  the  ex- 
piration of  the  ten  days  was  unlawful,  and 
that  appellee's  occupancy  thereof  thereafter- 
wards  likewise  was  ui^awful,  because  her 
right  to  do  so  as  Bartholomew's  tenant  ceas- 
ed when  he  ceased  to  be  appellant's  tenant. 

But  we  think  the  finding  of  the  Jury  Is 
supportable  on  either  one  of  two  theories: 
(1)  That,  as  they  had  a  right  to  do  (Coats  v. 
ElUott,  23  Tex.  613 ;  Dublnskl  Electric  Works 
V.  Lang  Electric  Co.,  Ill  S.  W.  169 ;  Ins.  Co. 
V.  VUleneuve,  29  Tex.  Civ.  App.  128,  68  S.  W. 
203),  the  Jury  disregarded  Decker's  testimony 
that  he  had  notified  Bartholomew  to  vacate 
the  house;  (2)  that  they  thought  such  notice 
had  been  given,  but  also  thought  from  Deck- 
er's testimony  that  he  had  tacitly  agreed  with 
Bartholomew  that  he  might  occupy  the  house 
until  the  condition  of  his  mother's  health 
permitted  him  to  move  her  therefrom. 

The  Jury  might  have  found  from  the  testi- 
mony that  the  fire  occurred  Tuesday  of  the 
week  following  the  week  during  which  Deck- 
er had  the  ctwversation  with  Bartholomew 


referred  to  In  Decker's  testimony  set  out  In 
the  statement  above.  The  Jury  might  have 
believed  that  when  Bartholomew  explained 
to  Decker  that  he  had  not  moved  out  of  the 
house  because  of  the  Illness  of  his  mother, 
but  expected  to  move  out  "the  next  week," 
Decker,  by  not  then  objecting  to  the  delay, 
tacitly  agreed  that  Bartholomew  might  con- 
tinue to  occupy  the  house  until  bis  mother's 
health  Improved,  or,  anyhow,  during  the 
"next  week." 

[4]  If  the  Jury  might  have  so  found  frwn 
the  testimony,  then  clearly,  we  think,  it  can- 
not be  held  that  their  finding  that  appellant 
agreed  that  appellee  might  live  in  the  house 
should  not  be  referred  to  the  time  when  it  was 
destroyed  by  fire.  If  appellee  was  In  the 
house  as  a  subtenant  of  her  brother  with 
appellant's  consent,  as,  we  thinli,  the  Jury 
must  be  held  to  have  found  she  was,  on  tes- 
timony authorizing  it,  then  she  was  not,  of 
course,  a  trespasser  as  claimed  by  appellant, 
and  appellant  owed  her  the  duty  to  use  or- 
dinary care  in  equipping  and  operating  its 
engine. 

In  this  view  of  the  record.  It  is  not  neces- 
sary to  Inquire  whether,  had  It  appeared  from 
the  testimony  and  findings  that  appellee  was 
a  trespasser,  appellant  would  have  owed  her 
any  other  duty  than  the  duty  not  to  willfully 
Injure  her,  and.  If  It  did  not,  whether  the 
testimony  was  suflSdent  to  support  a  finding 
that  In  operating  Its  engine  as  It  did  appel- 
lant violated  its  duty  not  to  "willfully"  In- 
jure her. 

[S]  It  appeared  from  the  testimony  that  the 
fire  emitted  from  the  engine  was  not.  In  the 
first  instance,  communicated  to  any  proi>erty 
belonging  to  appellee  on  the  premises,  but  to 
the  roof  of  the  house.  If,  therefore,  appel- 
lee's occupancy  of  the  house  was  as  a  sub 
tenant  with  appellant's  consent,  as,  we  have 
seen,  was  determined  by  the  Jury,  we  do  not 
think  the  testimony  made  an  issue  as  to  con- 
tributory negligence^  or  "assumed  risk"  on 
her  part.  The  mere  fact  that  she  knew 
sparks  escaping  from  the  engine  had  started 
fires  on  other  occasions  did  not  make  it  her 
duty  to  move  her  property  from  the  house 
in  order  to  ovoid  the  loss  of  same.  Notwith- 
standing she  might  have  known  that  appel- 
lant was  guilty  of  negligence  on  those  occa- 
sions, she  was  not  bound  to  assume  It  would 
continue  to  operate  the  engine  In  the  condi- 
tion It  was  then  In,  or  In  the  manner  it 
then  operated  It,  and  so  endanger  her  proper- 
ty. On  the  contrary,  she  had  a  right  to  as- 
sume it  either  would  repair  the  defect  In 
the  engine  or  so  operate  It  as  to  avoid  Injury 
to  her  property. 

The  Judgment  is  affirmed. 
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WOOD  ▼.  U)VE  et  al.    (No.  1659.) 

(Court  of  Giril  Appeals  of  Texas.    Tezarkana. 
Nov.  9,  1916.    Rehearing  Denied 
Nov.  30,  1916.) 
1  JuDGMKHT  «=>107— Default— Answhi  on 
File. 
A  jadprment  by  default  when  an  answer  was 
on  file  win  not  be  aet  aside,  where  the  defendant 
did  not  call  the  trial  court's  attention  to  the 
answer  or  move  to  'set  the  judgment  aside  dur- 
mg  the  term  at  which  it  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
C*nt.  Dig.  {§  198-200;    Dec.  Dig.  «=s>107.] 

2.  JrooiTENT  «=>17(1)— Default— Recobd  — 

REQUXBITEa. 

To  support  a  judgment  by  default,  the  rec- 
ord most  show  affirmatively,  either  service  of 
process  on  the  defendant,  a  waiver  of  such  serv- 
iet,  or  an  appearance  b^  him,  and  where  the 
record  is  ailoit  aa  to  service  of  a  citation  in  the 
cro88-acti(Mi  by  one  defendant  against  another, 
a  judgment  by  de&iult  on  such  action  must  be 
get  aude. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  25;    Dec.  Dig.  «»=»I7(1).] 

3.  Appkai.   and   Ebbos  «8=»1178(1)— Disposi- 
tion  OF  TBX  GASB— RKTSBSAL  OT  JVDQIIXPI 

IN  OtoflS-AcnoN. 
Where  in  trespaas  to  try  title  against  a 
party  and  Us  grantee,  a  judgment  in  plaintifl^'s 
favor  for  the  land  waa  properly  entered  by  de- 
fault, and  a  judgment  waa  improperly  rendered 
by  default  on  the  grantee's  cross-action  against 
his  codefeaadant,  the  latter  judgment  can  be  re- 
Tcned  without  reversing  the  former,  undekr 
Court  <a  Civil  Appeals  rule  62a  (149  S.  W.  z), 
providing  that  wnere  the  error  afCects  part 
only  ofuie  matter  in  controversy  and  the  issues 
are  severable,  the  judgment  shall  be  reversed 
only  as  to  the  part  affected  by  the  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Ig  4562^567,  4569,  4656; 
Dec.   Dig.    «=»U73(1).] 

Error  from  District  Court,  Bowie  County ; 
H.  F.  O'Neal,  Judge. 

Trespaas  to  try  title  by  B.  F.  Love  and 
others  against  F.  M.  Wood  and  («e  GroTes. 
Judgment  for  the  plaintiffs  against  both  de- 
fendants, and  for  the  defendant  Groves 
against  the  defendant  Wood  and  defendant 
Wood  brings  error.  Judgment  In  favor  of 
ylaintlSIs  against  both  defendants  affirmed, 
and  judgment  in  favor  of  defendant  Groves 
against  defendant  Wood  reversed. 

Tbls  was  a  suit  of  trespass  to  try.  title,  the 
land  In  question  being  about  400  acres  of 
the  Darid  Jarrett  survey  In  Bowie  county. 
It  was  commenced  by  defendants  In  error 
Love,  the  DavlseB,  and  Street,  who  herein- 
after will  be  designated  as  plaintiffs,  against 
plaintiff  in  error  Wood  and  defendant  in  er- 
ror Groves,  April  17,  1914.  May  19,  1914, 
Wood  filed  an  answer,  in  which,  after  plead- 
ing "not  guilty"  and  denying  that  plaintiffs 
had  title  to  the  land,  he  set  up  title  In  Umr 
self  by  virtue  of  the  three,  five,  and  ten 
years'  statute  of  limitations.  On  the  same 
day,  to  wit.  May  19, 1914,  Groves  filed  an  an- 
swer, in  which  be  (1)  disclaimed  as  to  all  the 
land  except  75  acres  thereof,  pleading  "not 
guilty"  as  to  said  75  acres;  (2)  set  up  that 
Wood  bad  conveyed  the  75  acres  to  him  in 


consideration  of  $1,000  pidd  and  promissory 
notes  aggregating  $500,  by  a  deed  containing 
a  covenant  warranting  the  title;  and  (3) 
prayed  that  in  the  event  plaintiffs  recovered 
the  75  acres  of  him  he  have  judgment  against 
Wood  for  the  fl,000  he  had  paid  to  him  and 
canceling  the  notes  referred  to.  June  29, 
1915,  Judgment  was  rendered  in  favor  of  plain- 
tiffs against  both  Wood  and  Groves  for  all 
the  land  sued  for,  and  In  favor  of  Groves 
against  Wood  for  $1,000,  interest  thereon 
from  April  22,  1913,  the  date  of  the  deed  to 
the  former  from  the  latter,  and  canceling 
the  notes  referred  to.  The  cause  is  before 
this  court  on  a  writ  of  error  sued  out  by 
Wood  December  24,  1915. 

S.  A.  Brown  and  Cbas.  S.  Todd,  both  of 
Texarkana,  for  plaintiff  In  error.  J.  B. 
Manning  and  Johnson  &  Boswell,  all  of  New 
Boston,  and  Mahaffey,  Keeney  &  Dalby,  of 
Tezarkana,  for  defendants  in  error. 

WILLSON,  0.  J.  (after  stating  the  facts 
as  above).  [1]  In  the  Judgment  it  is  recited 
that  the  plaintiffs  and  Groves  appeared  by 
their  respective  attorneys — 
"but  the  defendant  F.  M.  Wood  failed  to  ap- 
pear, either  in  person  or  by  attorneys;  and  a 
}ury  being  waived  and  all  parties  present  an- 
nounced ready  for  trial,  and  the  matter  of  law 
as  well  as  of  evidence  and  pleadings  being  sub- 
mitted to  the  court,  the  court,  after  hearing  the 
evidence,  law,  and  argument  of  counsel,  is  of  the 
opinion  that  plaintiffs  ought  to  recover  of  the 
defendant,  and  that  J.  M.  Groves  ought  to  re- 
cover against  F.  M.  Wood  on  their  cross-action 
herein.*'^ 

It  is  insisted  that  It  appears  from  the  re- 
cital just  set  out  that  the  Judgment  against 
Wood  was  by  default,  and  that  it  should  be 
set  aside  in  so  &r  as  it  is  in  favor  of  plain- 
tiffs, because,  Wood  having  filed  an  answer 
to  their  suit,  such  a  judgment  against  him 
was  unauthorized,  and  that  it  should  be  set 
aside  in  so  far  as  it  is  in  favor  of  Groves, 
because  It  was  rendered  in  the  absence  of 
notice  to  Wood  of  Groves'  cross-action 
against  him. 

If  the  judgment  in  plaintiffs'  favor  should 
be  construed  as  one  by  default,  it  would  not 
follow  that  Wood's  contention  that  it  was 
erroneous  as  to  him  should  be  sustained,  be- 
cause he  had  filed  an  answer  to  their  suit. 
It  does  not  appear  from  anything  in  the  rec- 
ord sent  to  this  court  that  the  attention  of 
the  trial  court  was  called  to  the  fact  that  be 
bad  filed  an  answer,  or  that  he  asked  that 
the  judgment  be  set  aside  at  the  term  during/ 
which  it  was  rendered.  It  has  often  been 
held  that  under  such  circumstances  a  judg- 
ment by  default  will  not  be  disturbed.  Lon- 
don Astsodation  Corporation  v.  Lee,  66  Tex. 
247,  18  S.  W.  508 ;  Lytle  v.  Custead,  4  Tex. 
Civ.  App.  490,  23  S.  W.  451;  Hopkins  v. 
Donaho,  4  Tex.  336;  Bartlett  v.  Jones,  103 
S.  W.  707;  McQueen  v.  McDanlel,  109  S.  W. 
219. 

In  London  Association  Corporation  v.  Lee, 
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dted  above,  the  Jndgment  was  by  default 
when  an  answer  was  filed.  The  cause  was 
before  the  appellate  court  on  writ  of  error, 
as  this  one  Is.    The  Supreme  Court  said: 

"There  is  nothing  in  the  record  to  show  that 
the  defendant  called  ita  pleading  to  the  atten- 
tion of  the  court  or  insisted  upon  their  consid- 
eration, or  asked  tliat  the  judgment  be  set  aside 
at  the  term  during  which  it  was  rendSred.  It 
was  presumptively  in  court  after  it  had  answer- 
ed, and  ita  duty  was  to  look  after  its  interest  in 
the  cause.  It  neither  objected  to  tlie  interlocu- 
tory judgment  by  default,  nor  appeared  to  look 
after  the  case  when  before  the  court  upon  writ 
of  Inquiry.  TChis  court  has  frequently  held  that, 
under  such  circumstances,  it  will  presume  that 
the  defendant  waived  an  answer  and  the  judg- 
ment will  not  be  disturbed." 

In  Lytle  v.  Custead,  another  of  the  cases 
dted  above,  the  Court  of  Civil  Appeals  said: 

"One  of  the  errors  assigned  is  the  action  of 
the  court  in  rendering  a  judgment  by  default 
against  defendants  when  their  answer  was  on 
file.  This  assignment  is  untenable.  Something 
more  is  requireid  of  a  defendant  than  the  mere 
fiUng  of  ,an  answer.  He  is  then  presumed  to 
be  in  court,  and  ready  to  see  his  rights  protect- 
ed, to  call  the  attention  of  the  court  to  his,  an- 
swer,  and  demand   proof  of  plaintifrB  daim." 

As  supporting  his  view  of  the  law  Wood 
dtes  Rybum  v.  Nail,  4  Tex.  805 ;  McKaugh- 
an  V.  Harrison,  26  Tex.  Supp.  461;  Middle- 
ton  V.  McCamant,  89  Tex.  146;  City  of  Jef- 
ferson V.  Jones,  74  Tex.  635,  12  S._  W.  749; 
Cruger  v.  McCracken,  26  S.  W.  282;  Sevier 
V.  Turner,  38  S.  W.  294 ;  and  Railway  Co.  v. 
Epps,  117  S.  W.  1012.  An  examination  of 
these  cases  will  show  that  in  each  of  them, 
where  the  question  was  involved,  the  appel- 
lant either  was  present,  urging  a  considera- 
tion of  his  answer,  or  had  sought  during  the 
term  at  wtilch  the  Judgment  against  him  was 
rendered  to  have  same  set  aside.  None  of 
them,  therefore,  can  be  said  to  support 
Wood's  view  of  the  law. 

[2]  Wood's  contention  with  reference  to 
the  recovery  liad  by  Groves  against  him  is 
that  same  was  unauthorized  because  it  "ap- 
pears of  record"  that  "tliete  was  never  any 
process  of  citation  issued  or  served"  on  him, 
and  that  "there  was  never  any  appearance 
by"  him  "to  answer  the  cross-actlcm."  It 
does  not  so  appear  in  the  record  sent  to  this 
court  On  the  contrary,  the  record  here  is 
silent  as  to  whether  Wood  had  notice  of  the 
filing  of  the  cross-action  or  not.  But  treat- 
ing the  Jadgment  In  Groves'  favor  as  one  by 


default,  as  we  think  It  should  be  treated.  It 
should  be  reversed,  notwithstanding  the  si- 
lence of  the  record,  if,  to  authorize  It,  Wood 
must  have  had  notice  of  the  filing  of  the 
cross-action;  for  the  rule  is  that  to  support 
a  judgment  by  default  the  record  must  sbow^ 
afflrmatively,  either  service  of  process  on  the 
defendant,  a  waiver  by  blm  of  such  service, 
or  an  appearance  by  him  in  answer  to  the  ad- 
verse party's  suit  Bates  v.  Casey,-  61  Tex. 
592;  Shook  v.  Laufer,  84  S.  W.  277;  Mayhew 
V.  Harrell,  67  Tex.  Civ,  App.  509,  122  S.  W. 
957;  Burdltt  v.  Howth,  45  Tex.  466.  That 
judgment  by  default  oo  the  cross-action  was 
unauthorized  in  the  absence  of  a  dtatlon  to 
Wood  is  established  by  the  following,  among 
other  cases:  Harris  v.  Scblinke,  95  Tex.  88, 
65  S.  W.  172 ;  Boyce  v.  Concho  Cattle  Co.,  70 
S.  W.  356;  Field  v.  O'Connor,  80  S.  W.  872; 
Schwartzlose  v.  Wagner,  36  Tex.  Olv.  App. 
83,  81  S.  W.  70;  Breneman  v.  Lumber  Co., 
12  Tex.  CIv.  App.  517,  34  S.  W.  198;  Simon 
V.  Day,  84  Tex.  620,  19  S.  W.  691 ;  Boiler  v. 
Bi«d,  87  Tex.  69,  26  S.  W.  1060;  Grain  v. 
Wright,  60  Tex.  515. 

It  follows  from  what  we  have  said  that  we 
are  of  (pinion  the  judgment  should  be  affirm- 
ed In  so  far  as  it  is  in  favor  of  the  plain- 
tiffs against  Wood  and  Groves,  and  reversed 
in  so  far  as  It  is  in  favor  of  Groves  against 
Wood.  It  wUl  be  so  ordered,  and  the  cause 
will  be  remanded  for  a  new  trial  as  between 
Wood  and  Groves. 

-[S]  In  the  oral  argument  on  the  submis- 
sion of  the  cause  it  was  urged  on  behalf  of 
Wood  that  if  it  was  determined  that  the 
judgment  was  erroneous  in  so  far  as  it  was 
in  favor  of  Groves,  it  should  be  set  aside, 
not-  only  in  that  respect,  but  also  In  so  far 
as  it.  was  in  favor  of  plaintiffs.  The  Issue 
between  the  plaintiffs  and  the  defendants 
Wood  and  Groves  was  one  of 'title  to  the 
land.  The  issue  between  Wood  and  Groves 
was  as  to  the  right  of  the  latter  to  recover 
on  the  contract  of  the  former  warranting  the 
title.  Both  Wood  and  Groves  having  had 
their  "day  in  court"  on  the  issue  between 
them  and  plaintiffs,  we  see  no  reascm  In  law, 
why  the  judgment  disposing  of  that  issue 
should  be  disturbed ;  and,  without  disregard- 
ing the  rules  applicable  (rule  62a  [149  S.  W. 
x]  for  the  government  of  Ck>nrts  of  Civil  Ap- 
peals; Hamilton  v.  Prescott,  73  Tex.  565,  11 
S.  W.  648),  we  think  it  cannot  be  disturbed. 
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ST.  LOUIS  SOUOHWESTBRN  RY.  CO.  OF 
TEXAS  T.  SMITHA.    (No.  1666.) 

(Court  of  GivO  Appeals  of  Texas.    Texarkana. 

Nov.  17,  1916.    Rehearing  Denied 

Not.  23,  1816.) 

1  EXCCTTTOBS   AND   AOIOinBTBATOBS    ^3>11  — 

"F.rtate"— Chobm  iw  Action. 
In  view  of  Act  Cong.  AprU  22,  1908,  c.  149, 
1 1,  35  Stat.  65,  and  Act  Cong.  April  5,  1910,  c. 
143,  §  2,  38  Stat  291  (U.  S.  Comp.  St.  1913,  U 
8657,  8665),  providing  that  interstate  railway 
carriers  are  liable  in  damages  to  injured  servants 
or  the  survivors  of  servants  who  are  killed,  and 
that  the  right  of  action  shall  survive  to  their 
perMnal  representatives,  such  right  is  an  "es- 
tate'' on  which  administration  may  be  granted. 

[Ed.  Note.— For  other  cases,  see  Bxecntpra  and 
Administrators,  Cent.  Dig.  |  25;  Dec.  Dig.  ^3 
11. 

For  other  definitions,  see  Words  and  Phrases, 
tlrst  and  Second  Series,  Estate.] 

2.  EXECUTOBS    AND    ADinNISTBATOBS    9S>12  — 

Srrus  or  Assets. 
Where  a  switchman  was  injured  in  interstate 
commerce,  and  could  under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  1830,  subd.  26,  have 
sued  in  any  county  where  the  carrier  had  an 
igent,  and  he  sued  in  one  county,  his  cause  did 
not  continue  transitory,  but  being  fixed,  sarTiv- 
ed  to  his  administrator  in  that  county. 

[Bid.  Note.— For  other  cases,  see  Executors  and 
Administratoia,  Cent  Dif.  |  24 :  Dec.  Dig.  ^=s> 
12.J 

3.  E:xbcutob8  and  Administbatobs  «=s>12  — 
SmjB  OF  Assets. 

As  a  general  rule,  for  the  purpose  of  found- 
ing administration,  simple  contract  debts,  and 
tort  actions,  are  assets  at  the  domicile  of  the 
debtor. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Adminfstratots,  Cent  Dig.  f  24;  Dee.  Dig. 
*=»12.] 

4.  EXKOTTTOBS   AND   AdIONIBTBATOBS   «S>12  — 

SiTira  OF  Assets. 
Where  a  switchman  was  injured  in  inter- 
atate  commerce  on  the  line  of  a  Texas  corpora- 
tion operating  wholly  within  the  state,  and  was 
therefore  entitled  to  recover  under  Act  Gong. 
April  22,  1906,  as  amended  by  Act  Cong.  Apnl 
6,  1910,  bat  died  pending  suit  an  administrator 
was  properly  appointed  in  the  Texas  county  court 
where  deceased  sued,  since  an  administrator  ap- 
pointed outside  the  state  could  not  have  sued. 

[E^d.  Note. — For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  i  24;  Dee,  Dig, 
«=>12.] 

Appeal  from  District  Coart,  Bowie  Coun- 
ty;   H.  F.  O'Neal,  Judge. 

Action  by  D.  A.  Swain  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
On  plaintiff's  death,  B3.  A.  Smltba,  on  appli- 
cation, was  app<dnted  administrator  and  ask- 
ed leave  to  contlnne  the  suit.  From  a  Judg- 
ment of  the  district  court  affirming  a  judg- 
ment of  tlie  county  court  denying  defendant's 
petlti4Mi  to  vacate  and  annul  the  order  ap- 
ptdnting  tbe  administrator,  defendant  ap- 
peals.   Affirmed. 

AppeUanfs  switching  yard  in  Texarkana 
is  partly  in  Arkansas  and  partly  in  Texas. 
December  23,  1913,  one  Swain  was  in  appel- 
lant's service  as  a  switchman  in  its  said  yard. 
His  b<Mne  was  in  California,  where  bis  wife 


resided,  bat  he  boarded  and  lodged  in  a  house 
in  Texarkana,  Tex.  On  the  day  named  he 
was  assisting  other  employes  of  appellant  in 
moving  a  car,  or  train  of  cars,  from  a  point 
in  the  portion  ot  appellant's  yard  in  Arkan- 
sas to  a  point  in  the  portion  thereof  in 
Texas.  Swain  claimed  that  while  so  engaged 
he  was  employed  by  appellant  in  interstate 
commerce.  He  further  claimed  that  as  a 
result  of  negligence  on  appellant's  part,  while 
he  was  so  engaged  In  the  part  of  its  yard  In 
Arkansas,  he  suftered  Injury  to  his  person 
entitling  him  to  recover  damages  of  appel- 
lant. April  1,  1914,  he  commenced  suit 
against  appellant  in  the  district  court  of 
Bowie  county.  October  1, 1914,  while  his  suit 
was  pending  In  said  district  court,  he  died 
In  California.  January  14,  1916,  appellee 
Smltba  applied  to  the  county  court  of  said 
Bowie  cotmty  for  appointment  as  administra- 
tor of  Swain's  estate.  In  bis  application 
Smitha  alleged: 

"That  at  his  death  said  D.  A.  Swain  had  an 
estate  situated  in  Bowie  county,  Tex.,  which  con- 
sists of  a  cause  of  action  for  damages,  on  ac- 
count of  personal  injuries,  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas.  That 
such  cause  of  action  arose  in  favor  of  the  said 
D.  A.  Swain  in  his  lifetime,  in  this,  that  while 
be  was  a  servant  of  said  company,  it  being  a 
common  carrier,  engaged  in  interstate  commerce, 
he,  the  said  D.  A.  Swain,  while  working  for  said 
company  and  while  engaged  bi  interstate  com- 
merce, received  personal  injuries  as  a  result  of 
the  negligence  and  carelessness  of  said  company. 
That  in  his  lifetime  the  said  D.  A.  Swain  insti- 
tuted suit  on  said  cause  of  action  against  said 
company  in  the  district  court  of  Bowie  connty. 
Tex.,  which  was  pending  at  his  death  and  is  now 
pending  in  said  coart  This  petitioner  shows 
that  there  exists  a  necessity  for  an  administra- 
tion on  the  estate  of  said  D.  A.  Swain  in  said 
Bowie  county,  particularly  for  the  purpose  of 
prosectrtlng  said  suit  to  judgment;  he  having 
left  surviving  him  a  wife  and  children." 

Tbe  county  court  of  Bowie  county  granted 
Smitha's  ai^llcation,  and  by  an  order  made 
January  26,  1915,  appointed  him  administra- 
tor of  said  Swain's  estate.  February  6,  1915, 
Smitiia  qualified  as  such  administrator,  and 
Kardh  27,  1916,  applied  to  said  district  court 
for  leave  as  such  to  prosecute  the  suit  com- 
menced by  Swain  as  hereinbefore  stated. 
April  1,  1915,  appellant  petitioned  the  county 
court  to  vacate  and  annul  its  order  appoint- 
ing Smitha  administrator.  Appellant's  peti- 
tion contained  allegations  as  follows: 

"Your  petitioner  alleges  that  this  court  was 
without  jurisdiction  to  grant  letters  of  adminis- 
tration upon  the  estate  of  the  said  D.  A.  Swain, 
deceased,  and  that  the  order  granting  such  letters 
of  administration  was  and  is  null  and  void  be- 
cause it  appears  in  the  application  of  the  said  B. 
A.  Smitha  for  letters  of  administration  herein 
that  the  said  D.  A.  Swain,  at  the  time  of  his 
death,  resided  in  Los  Angeles,  in  the  state  of 
California,  and  not  within  the  state  of  Texas; 
and  because  it  does  not  appear  from  said  ap- 
plication that  the  said  D.  A.  Swain  then  had, 
or  that  he  has  ever  had,  any  property  situated  in 
Bowie  county,  Tex.  In  this  connection,  your  pe- 
titioner alleges  and  shows  to  the  court  that  said 
D.  A.  Swain,  at  the  time  of  his  death,  had  a  fixed 
domicile  in  and  was  a  resident  of  the  state  of 
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California,  and  that  be  never  resided  in  Bowie 
county,  Tex.;  that  he  did  not  have,  at  the  time 
of  his  death,  and  has  not  now  end  has  never  had, 
any  property  situated  in  Bowie  county,  Tex. 

"Your  petitioner  further  avers  that,  as  shown 
from  the  petition  of  said  E.  A.  Smitha,  as  ad- 
ministrator, in  the  suit  against  your  petitioner 
herein,  in  the  district  court  of  Bowie  county, 
Tex.,  if  the  said  D.  A.  Swain  was  injured  while 
employed  by  your  petitioner,  he  did  not  receive 
his  alleged  personal  injuries  in  the  state  of  Tex- 
as but  received  same  if  any  in  the  state  of  Ar- 
kansas. Your  petitioner  still  further  avers  that 
said  administration  is  and  was  not  sought  for  the 
best  interest  of  said  estate,  but  for  the  sole  par- 
pose  of  enabling  suit  to  be  brought  against  your 
petitioner  in  the  courts  of  Texas,  and  in  an  at- 
tempt to  confer  the  jurisdiction  of  the  courts  of 
Texas  over  your  petitioner;  that  no  facts  now 
exist  and  none  have  ever  existed  giving  this  or 
any  other  court  in  the  state  of  Texas  jurisdiction 
to  grant  letters  of  administration  on  the  estate 
of  the  said  D.  A.  Swain,  deceased;  that  none  oi 
the  jurisdictional  facts  authorizing  this  court 
to  grant  letters  of  administration  on  the  estate 
of  said  D.  A.  Swain,  mentioned  and  set  out  in 
article  3209  of  the  Revised  Statutes  of  1911,  ex- 
ist now,  and  no  such  jurisdictional  facts  have 
ever  existed  authorizing  this  court  or  giving  it 
jurisdiction  of  the  estate  of  the  said  D.  A. 
Swain,  deceased,  or  empowering  it  to  grant  E.  A. 
Smitha  letters  of  administration  herein."* 

The  relief  it  songht  having  been  denied  by 
the  county  court,  appellant  prosecuted  an  ap- 
peal to  the  district  court  of  Bowie  county, 
where  judgment  was  rendered  against  it 
This  appeal  Is  from  the  judgment  rendered 
by  said  district  court. 

Glass,  Estes,  King  &  Burford,  of  Tezarka- 
na,  and  E.  B.  Perkins  and  Dan  Upthegrove, 
both  of  Dallas,  for  appellant  Mahaffey  & 
Keeney  and  Turner,  Graham  A  Smltba,  all 
of  Texarkana,  for  appellee. 

WILLSON.  O.  J.  (after  stating  the  facts 
as  above).  It  appearing  that  the  basis  of 
the  suit  commenced  by  Swain  In  Bowie  coun- 
ty, Tex.,  was  Injury  he  sufTered  In  Arkansas, 
and  it  further  appearing  that  he  died  In  Cali- 
fornia, where  he  resided,  from  an  Injury  In- 
flicted on  him  there,  if  the  action  of  the  trial 
cotflrt  in  overruling  appellant's  motion  to  re- 
move appellee  as  administrator  Is  sustained, 
it  must  be  on  the  ground  that  Swain  owned 
no  estate  subject  to  administration  in  Bowie 
county.  It  Is  conceded  that,  if  the  claim  for 
damages  asserted  by  his  suit  was  not  such 
an  estate,  he  owned  none  in  that  county. 
Therefore  the  question  presented  by  the  ap- 
peal may  be  stated  as  follows:  (1)  Did 
Swain's  claim  against  appellant  for  damages 
constitute  an  "estate"  subject  to  administra- 
tion? (2)  If  It  did,  then  was  such  estate 
subject  to  administration  in  Bowie  county, 
Tex.? 

[1]  The  first  question  should  be  answered 
in  the  affirmative.  It  appeared  that  appel- 
lant was  a  common  carrier  engaged  in  com- 
merce between  the  several  states,  and  that 
Swain's  claim  for  damages  against  it  was 
predicated  on  his  claim  that  he  was  Injured 
by  its  negligence  while  he  was  employed  In 
such  commerce.    The  act  of  Congress  approv- 


ed April  22,  1908  (1911  Supplement  to  U.  S. 
Compiled  Statutes,,  pp.  1322,  1323  [U.  S. 
Comp.  St.  1913,  i  8657]),  provided  that: 

"Eve^  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  several 
states  •  •  *  shall  be  liable  in  damages  to 
any  persons  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce,  or,  is 
case  of  the  death  of  such  employe,  to  his  or  her 
personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of 
such  employe  •  •  •  "for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employes  of  sucli 
carrier,  or  by  reason  of  any  defect  or  insufficien- 
cy, due  to  its  negligence,  in  its  cars,  engines," 
etc. 

The  liability  created  by  the  statute  in 
Swain's  favor,  if  he  was  injured  as  he  claim- 
ed he  was,  was  property  belonging  to  him  in 
his  lifetime.  Rivera  y.  Railway  Co.,  149  S. 
W.  227;  Lessler  v.  De  Loynes,  163  App.  DIv. 
903,  188  N.  Y.  Supp.  506;  State  v.  FldeUty 
&  Deposit  Co.,  36  Tex.  Clr.  App.  214.  80  S. 
W.  663 ;  Womach  t.  City  of  St  Joseph,  201 
Mo.  467,  100  S.  W.  447,  10  L.  R.  A.  (N.  S.) 
140;  Richards  v.  Riverside  Ironworks,  56  W. 
Va.  610,  49  S.  E.  437 ;  RaUway  Co.  v.  Beezley, 
153  S.  W.  662;  Better  v.  Hamlin,  144  Ala. 
192,  40  South.  290;  U  Rtillng  Case  Law,  p. 
72,  and  authorities  there  cited. 

The  statute  (Act  Cong.  April  6,  1010  [U. 
S.  Comp.  St  1913,  i  8665]),  further  provides: 

"That  any  ri^t  of  action  given  by  this  act  to 
a  person  suffenng  injury  shall  survive  to  his  or 
her  personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of  such 
employe,"  etc. 

The  provision  just  quoted  operated,  when 
Swain  died  Intestate,  to  pass  to  the  adminis- 
trator of  his  estate,  when  appointed,  the 
right  to  enforce,  for  the  benefit  of  his  wife 
and  children,  the  liability  created  by  the 
statute.  Ajs  the  right  could  be  exercised  by 
none  other  than  such  an  administrator  (Rail- 
way Co.  V.  Scale,  229  U.  S.  156,  33  Sup.  Ct 
651,  37  Ii.  Ed.  1129,  Ann.  Cas.  191 4C.  156; 
Fithlan  V.  RaUway  Co.  [O.  C]  188  Fed.  845i. 
if  Swain's  claim  for  damages  was  not  an  "es- 
tate" subject  to  administration  before  Its 
enactment.  It  is  believed  the  statute  operat- 
ed to  make  It  such  an  estate  (Southern  Pa- 
cific Co.  V.  De  Valle  Da  Costa,  190  Fed.  689, 
HI  C.  O.  A.  417;  Rivera  v.  Railway  Co.,  149 
S.  W.  227;  Brown's  Adm'r  v.  Railway  Co., 
97  Ky.  228,  80  S.  W.  689 ;  Forrester  y.  South- 
ern Pacific  Co.,  36  Nev.  247,  134  Pac  753, 
136  Pac.  705,  48  L.  R.  A.  [N.  S.]  1). 

[2]  The  second  question  should  also,  we 
think,  be  answered  in  the  affirmative.  The 
rl^t  of  action  In  Swain's  favor  was  transi- 
tory in  its  nature.  He  could  have  sued  on 
It  in  any  county  in  Texas  In  which  appel- 
lant operated  its  line  of  railway  or  had  an 
agent.  Article  1880,  subd.  26,  Vernon's  Stat- 
utes ;  T.  4  P.  Ry.  Co.  v.  Conway,  182  S.  W. 
52 ;  Ry.  Co.  v.  Weese,  32  Pla.  212,  13  South. 
436.  Appellant  operated  Its  line  of  railway 
in  Bowie  county,  and  had  an  agent  there  for 
the  transaction  of  Its  business  as  a  comman 
carrier.     Therefore  the  suit  commenced  tn 
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tbat  county  by  Swain  In  bis  lifetime  was 
maintainable  there.  The  cause  of  action  in 
bis  favor  should  not,  we  think,  thereafter, 
and  80  long  as  the  suit  was  pending,  be  re^ 
garded  as  a  transitory  one.  The  institution 
of  the  suit  located  it.  This  being  tme,  av 
we  think,  it  shonld  be  held  that  the  right 
of  action,  which  by  the  terms  of.  the  statute 
survived  to  his  administrator,  included  the 
right  to  contlnne  the  prosecution  of  the  suit 
tounded  on  that  cause  of  action  in  the  tri- 
banal  where  it  was  pending. 

[>}  But  If  tbe  right  of  action  should  be  re- 
fmrded  as  transitory,  notwithstanding  suit 
had  been  institnted  on  it,  its  situs  for  the 
purpose  of  administration  neverthelesa  was, 
ire  think,  in  Texas.  The  general  rule  has 
been  stated  to  be  that: 

"For  the  prunpose  of  founding  administration, 
an  simple  contract  debts  are  assets  at  the  domi- 
cile of  the  debtor."    11  Ruling  Case  Law,  p.  71. 

The  role  is  not  different  as  to'  obligations 
for  tort  and  obligations  in  contracts.  Sontb- 
em  Pacific  Oo.  t.  De  Valle  Da  Costa,  190  Fed. 
693,  lU  C.  a  A.  417.  In  discussing  it,  the 
reasons  for  tbe  rule  were  stated  by  tbe  Su- 
preme Court  of  California  as  follows: 

"It  is  true  •  •  *  that  for  most  purposes 
a  chose  in  action  adheres  to  the  person  of  the 
owner,  but  for  the  purpose  of  founding  adminis- 
tration this  is  not  true.  For  such  purpose  the 
situs  is  where  the  debtor  resides.  For  this  ex- 
ception there  are  at  least  two  good  reasons:  It 
ma;  be  necessary  to  bring  an  action  upon  notes 
to  enforce  payment,  and  this  a  foreign  admiois- 
trator  or  executor  cannot  do.  As  to  other  per- 
Kinal  property,  it  may  be  necessary  to  have  the 
aid  of  the  law  for  its  recovery  and  protection. 
But  the  main  reason,  no  doubt,  why  local  admin- 
istration is  provided  for,  is  for  the  protection  of 
local  creditors  and  claimants.  No  state  should 
allow  property  to  be  taken  from  its  borders  until 
debts  doe  its  own  citizens  have  been  satisfied." 
Murphy  v.  Crouse  [1S6  CaL  IIH  66  Pac.  971  [87 
Am.  St.  Rep.  90]. 

And  see  Speed  t.  Kelley,  69  Miss.  61; 
Ridiarda  y.  Riverside  Ironworks,  56  W.  Va. 
510,  49  8.  B.  437 ;  and  Southern  Padflc  Co. 
v.  De  VaUe  Da  Costa,  190  Fed.  689,  111  O.  C. 
A.  417. 

[41  Another  reason  for  tbe  rule  stated  ex- 
ists in  the  circumstances  of  cases  like  the 
one  before  us.  Only  by  the  application  of 
snch  a  rule  can  tbe  right  conferred  by  the 
act  of  Oongress  be  enforced  in  the  courts. 
If  the  contention  of  appellant,  supported  by 
the  decision  of  the  Court  of  Civil  Appeals  in 
Angler  v.  Jones,  28  Tex.  Civ.  App.  402,  67  8. 
W.  449,  to  wit,  that  the  situs  of  a  chose  in 
action  for  tbe  purpose  of  administration  is 
the  residence  of  the  owner,  should  be  sus- 
tained, tbe  right  of  action  given  Cy  tbe  stat- 
ate,  and  wblcb  by  its  terms  survived  to 
Swain's  administrator  for  tbe  benefit  of  bis 


wife  and  children,  became  by  bis  death  un- 
enforceable; -for  appellant  being  a  Texas 
corporation,  and  its  line  of  railway  being 
wholly  within  this  state,  suit  against  it  could 
not  be  maintained  in  the  courts  of  any  other 
state  (12  Ruling  Case  Law,  p.  107  et  seq. ; 
19  Cyc.  p.  1323  et  seq.),  and  an  administrator 
of  Swain's  estate  appointed  in  some  other 
state  could  not  as  such  maintain  a  suit 
against  appellant  in  any  of  the  courts  sit- 
ting in  this  state  (Noonan  y.  Bradley,  9  Wall. 
394,  19  L.  Ed.  767;  RaUway  Co.  v.  Marvin, 
59  Fed.  91,  8  O.  O.  A.  21 ;  Green  v.  Rugely, 
23  Tex.  548 ;  Copper  v.  Railway  Co.,  41  Tex. 
Civ.  App.  596,  93  S.  W.  205). 

In  Angler  v.  Jones,  referred  to  above  as 
supporting  appellant's  contention,  It  appear- 
ed that  one  Foreman,  vvhen  he  died  in  Morris 
county,  Tex.,  bad  no  fixed  place  of  residence 
and  owned  no  property,  exc^t  a  half  interest 
In  a  judgment  he  had  recovered  In  Walker 
cotinty,  Tex.,  against  a  railway  company.  At 
the  time  he  died  the  cause  In  which  he  re- 
covered tbe  Judgment  vrtm  pending  on  an  ap- 
peal prosecuted  by  tbe  tallway  company.  In 
affirming  a  judgment  denying  Angler's  ap- 
plication to  the  county  court  of  Walker 
county  for  letters  of  administration  on  Fore- 
man's estate,  tbe  Court  of  Civil  Appeals, 
after  quoting  tbe  statute  (aMlde  3209,  Vern- 
on's Statutes),  said: 

"We  think  it  clear  from  the  evidence  in  this 
case  the  jurisdiction  to  administer  upon  Fore- 
man's estate  exists  only  in  the  county  court  of 
Morris  county — the  county  in  which  he  died.  We 
do  not  think  the  contention  sound  tbat,  because 
the  only  property  he  owned  at  the  time  of  his 
death  was  a  judgment  rendered  in  the  district 
court  of  Walker  county,  in  the  purview  of  the 
statute  above  quoted  his  principal  property  was 
situate  in  said  county.  The  situs  of  a  judgment 
or  of  any  chose  in  action  follows  the  residence  of 
the  owner,  and  cannot,  in  law,  be  regarded  as 
being  situate  elsewhere;  and  it  cannot  be  said 
that  Foreman  owned  any  property  in  Walker 
county  at  the  time  of  his  death.  Ferris  v.  Kim- 
ble [75  Tex.  476]  12  S.  W.  689." 

The  case  dted  (Ferris  v.  Kimble)  as  sui>- 
portlng  the  ruling  made  does  not  support  It 
In  that  case  the  holding  of  the  court  was 
that  credits  are  taxable  at  the  place  of  resi- 
dence of  the  owner.  As,  however,  the  writ 
of  error  applied  for  In  the  Angler  Case  was 
refused,  it  must  be  assumed  that  the  Su- 
preme Court  approved  the  ruling  of  the  Court 
of  Civil  Appeals.  Tbe  ruling  is  clearly 
against  the  great  weight  of  authority  in  oth- 
er jurisdictions,  and  we  think  does  not 
lay  down  the  rule  which  should  control  in 
cases  with  facts  like  those  in  the  Angler 
Case,  and  certainly  not  the  rule  which  should 
control  In  cases  with  facts  like  tbe  one  be- 
fore us. 

The  judgment  Is  affirmed. 
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OLSB!K  T.  GRBELE  et  aL    (No.  5664.) 

(Court  <rf  Otvil  Appeals  of  Texas.    Austin. 

June  21,  1916.     Rehearing  Denied 

Nov.  16.  19ia) 

1.  Tenancy  in  Common  ^=»15(7,  8)— AnvsiiaE 
Possession— Notice. 

The  execution  of  K  deed  by  a  tenant  in  com- 
mon conveying  the  entire  tract  of  land  and  its 
registration  by  the  grantee,  who  took  open  and 
adverse  possession  thereunder  and  paid  the  tax- 
es, was  notice  to  the  other  cotenant  of  the  as- 
sertion of  an  adverse  claim, 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  g  49;    Dec.  Dig.  «=>16 

2.  Ldotation  or  Actions  4t=>19(l)— Fobqeo 
Deed — Statutei. 

The  five-year  statute  of  limitations,  declar- 
ing that  no  one  claiming  under  a  forged  deed 
shall  be  allowed  its  benefits,  refers  to  the  deeds 
relied  on  in  support  of  the  plea,  and  not  to  prior 
deeds  in  the  chain  of  title,  not  necessary  to 
support  the  plea. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  81  73,  80,  84,  86;  Dec. 
Dig.  <S=»19(1).] 

Appeal  from  District  Court,  Mills  County ; 
John  D.  Robinson,  Judge. 

Suit  for  partltlMi  by  Wm.  Olsen  against 
W)d).  Greele  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

James  Kaley,  of  San  Antonio,  for  appel- 
lant. B.  B.  Anderson,  of  Goldthwalte,  for 
appellees. 

KEX,  G.  J.  Appellant  brought  this  suit 
against  appellees,  alleging  that  be  was  the 
owner  of  an  undivided  one-half  of  a  B20- 
acre  tract  of  land,  and  sought  to  have  the 
same  partitioned  between  him  and  the  de- 
fendants. Among  other  things,  the  defend- 
ants pleaded  the  three,  fire  and  ten  year 
statutes  of  limitation,  and  denied  the  right 
of  the  plaintiff  to  any  of  the  land.  The  trial 
court  sustained  the  two  last-named  pleas, 
and  rendered  Judgment  for  the  defendants 
for  all  of  the  land,  and  the  plaintiff  has  ap- 
pealed. 

The  trial  Judge  did  not  file  findings  of  fact, 
but  the  statement  of  facts  sustains  bis  hold- 
ing that  the  plaintiff's  claim  was  defeated 
by  the  five-year  statute  of  limitation.  It  Is 
not  contended  in  appellant's  brief  that  ap- 
pellees failed  to  show  actual  possession  of 
the  land,  together  with  the  payment  of  taxes, 
under  deeds  duly  recorded,  for  more  than 
five  years  before  the  suit  was  brought;  but 
the  contention  is  that  the  pleas  of  limitation 
are  unavailing,  for  the  reason  that  appellant 
and  appellees  were  cotenants,  and  therefore 
the  latter's  possession  and  payment  of  taxes 
did  not  constitute  such  an  ouster  as  was 
necessary  to  start  the  running  of  limitation, 
and  authorities  are  cited  which  lay  down  the 
doctrine  in  general  terms  that  limitation 
will  not  run  In  favor  of  the  cotenant  until 
It  Is  shown  that  he  has  repudiated  the  title 
of  his  co-owner,  and  that  the  latter  had  no- 


tice of  snch  repudiation.  It  Is  also  contended 
that  the  statute  of  limitations,  cannot  avail 
in  this  case,  because  it  was  shown  that  one 
of  the  deeds  In  appellees'  chain,  of  title  vaa 
a  forgery. 

The  appellees  base  their  plea  of  five-year 
limitation  upon  deeds  executed  by  William 
T.  and  S.  J.  Allen,  conveying  in  the  aggregate 
the  entire  320-acre  survey  to  appellees. 
Oniose  deeds  had  been  recorded  and  posses- 
sion held  under  them,  together  with  the  pay- 
ment of  taxes,  for  more  than  five  years  be- 
fore this  suit  was  instituted.  Appellant 
contends,  however,  that  as  the  Aliens  were 
Joint  owners  and  tenants  in  common  with 
him,  if  their  deeds  conveying  all  the  land 
constituted  a  repudiation  of  his'  claim  of 
title,  stUl  it  was  not  shown  that  he  had  any 
knowledge  or  notice  of  that  claim  until  a 
short  time  before  this  suit  was  commenced. 

[1]  Counsel  for  appellees  contend,  and  the 
w^ht  of  authority  supports  their  contention, 
that  the  registration  of  the  deeds  from  the 
Aliens  conveying  the  entire  tract  of  land 
constituted  sufiicient  notice  of  the  repudia- 
tion of  appellant's  claim  to  support  the  stat- 
ute of  limitation.  That  identical  question 
was  passed  upon  by  this  court  in  Robles  v. 
Robles,  154  S.  W.  2S0,  where  it  was  held 
that  the  execution  of  a  deed  by  a  tenant  in 
common,  and  its  registration  by  the  grantee, 
who  took  open  and  adverse  possession  there- 
under, and  paid  the  taxes,  was  notice  to  the 
other  cotenant  of  the  assertion  of  an  adverse 
daim.  See,  also,  Byers  v,  Carll,  7  Tex.  Civ. 
423,  27  S.  W.  190;  Jacks  v.  DiUon,  6  Tes. 
Civ.  App.  192,  25  S.  W.  645,  writ  of  error 
refused  93  Tex.  711;  liewis  r.  Terrell,  T 
Tex.  av.  Ak».  314,  26  S.  W.  764;  Puckett 
V.  McDaniel,  8  Tex.  Civ.  App.  630,  28 
S.  Wl  360,  writ  of  error  refused  93  Tex. 
693;  Stubblefleld  v.  Hansen,  94  S.  Wl  406, 
writ  of  error  refused  lOl  Tex.  661;  Naylor 
&  Jones  V.  Foster,  44  Tex.  Clr.  App.  699, 
99  S.  W.  114 ;  Church  v.  Waggoner,  78  Tex. 
203,  14  S.  W.  581;  Morgan  v.  White,  60  Tex. 
Civ.  App.  318,  110  S.  W.  491;  Carr  v.  Alex- 
ander, 149  S.  W.  218;  Bracken  v.  Jones,  63 
Tex.  184 ;   Brownson  v.  Scanlan,  59  Tex.  222. 

[2]  But  it  is  also  contended  on  behalf  of 
appellant  that  the  five-year  statute  of  limi- 
tation cannot  avail  in  this  case,  because  the 
undisputed  testimony  shows  that  a  deed  la 
appellees'  chain  of  title,  executed  many  years 
prior  to  the  Allen  deeds  hereinbefore  re- 
ferred to,  and  purporting  to  have  been  ex- 
ecuted under  power  of  attorney  from  apiiel- 
lant,  was  a  forgery.  It  is  true  that  the  stat- 
ute  relating  to  five-year  limitation  declares 
ttiat  "no  one  claiming  under  a  forged  deed 
or  deed  executed  under  a  forged  power  of  at- 
torney, shall  be  allowed  the  benefits  of  tlil3 
article";  but  in  their  plea  of  five-year  limi- 
tation appellees  did  not  base  their  right  to 
such  limitation  upon  the  deed  charged  to  be 
a  forgery,  but  upon  deeds  executed  by  the 
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Aliens,  as  lierelnbeCaare  stated,  and  wbldi 
deeds  were  free  from  any  snsplcloa  of  for- 
gery. Wq  bold  that  tbe  proyislon  of  the 
statute  denying  the  right  to  use  9  forged 
deed  as  tbe  basis  of  the  five-year  statute  of 
limitation  has  reference  to  the  deeds  relied 
on  in  support  of  that  plea,  and  not  to  other 
deeds,  not  necessary  to  support  such  plea 
of  limitation.  Hence  we  hold  that  the  pro- 
viso in  tbe  statute  referred  to  has  no  ap- 
plication to  this  case. 

All  of  the  questions  presented  In  appellant's 
brief  have  been  duly  considered,  and  our  con- 
dosion  Is  that  tbe  Judgment  ought  to  be  af- 
firmed ;  and  it  is  so  ordered. 

Affirmed. 


MORRIS  V.  PABSONS  et  sL    (No.  1682.) 

(Court  of  GhU  Appeals  of  Texas.    Tezarkana. 
Not.  23,  1«16.) 

1.  TsiAi.  «=al40<2)— DiBxcnoir  ov.VntoioT— 
TEBmcomr  o»  Pabtt. 

In  trespass  to  try  title,  it  was  error  for 
the  court  to  direct  a  verdict  for  plaintiffs  based 
on  tbe  testimony  of  one  of  them  that  her  an- 
cestors had  a  deed  to  the  land  from  the  original 
patentee,  wbldi  deed  had  been  loBt,  since  the 
court  had  no  ri^t  bo  compel  the  jury,  vvho  are 
the  sole  judges  of  the  credibility  01  the  witness- 
es, to  accept  as  true  the  testimony  of  an  in- 
terested party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;   Dec  Dig.  «=>140(2).] 

2.  ADVKBSK    P0S8KS8IOH    «=»11S(1)— QlTEBTION 

ni«  Jttbt. 
In  trespass  to  try  title,  evidence  held  snffi- 
cient  to  require  tbe  question  of  defendant's  right 
to  the  property  under  tbe  five-year  statute  of 
UmitstionE  to  be  submitted  to  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sossion.  Cent.  Dig.  §§  681,  701;  Dea  Dig.  <S=» 
115a).] 

Appeal  from  District  Conrt,  Bowie  Coun- 
ty;  H.  F.  O'Neal,  Judge. 

Tiespass  to  try  title  by  Mrs.  Irene  Par- 
sons and  others  against  S.  J.  Morris.  Judg- 
ment for  the  plaintiff  for  part  of  the  land  in 
controversy  and  defendant  appeals.  Revers- 
ed and  remanded. 

O.  B.  Plrkey,  of  New  Boston,  and  J.  S. 
Crunvton,  of  Texarkana,  for  appellant. 
HabalTey,  Thomas  &  Hughes,  of  Texarkana, 
for  appellees. 

HODGES,  J.  The  aroellees  Instituted  this 
suit  agaln^  the  appellant  In  the  form  of  an 
action  of  trespass  to  try  title,  seeking  to  re- 
cover 60  acres  of  land,  a  part  of  the  Haw- 
kins survey,  situated  In  Bowie  county.  The 
appellant  pleaded  as  a  defense  the  general 
isBoe  and  the  different  statutes  of  limitation 
applicable  to  such  suits.  At  the  conclusion 
of  the  testimony  the  trial  court  instructed 
the  Jury  to  return  a  verdict  In  favor  of  the 


defendant  for  65  acres  of  the  land,  and  for 
tbe  plaintiffs  for  6  acres.  Tbe  ai^Uant  not 
only  complains  of  the  action  of  the  court  in 
giving  that  charge,  but  also  in  refusing  to 
instruct  peremptorily  In  bis  favor.  Tbe  ap- 
pellees have  filed  no  brief  in  this  case,  and 
we  take  it  that  tbe  statement  set  out  in  the 
appellant's  brief  Is  correct. 

[1]  It  devolved  upon  the  plaintifCS  In  tbe 
suit,  as  In  every  action  of  this  character, 
where  common  source  Is  not  relied  upon,  to 
deraign  title  from  the  sovereignty  of  the 
soil.  The  evidence  here  relied  upon  to  es- 
tablish title  In  the  appellees  was  a  patent 
from  the  state  to  Hawkins,  the  original  gran- 
tee, and  the  oral  testimony  of  Mrs.  Parsons, 
one  of  the  appellees.  She  testified  that  her 
ancestors  once  bad  a  deed  from  the  heirs  of 
the  original  grantee ;  that  this  deed  includ- 
ed the  land  in  controversy.  She  was  unable, 
however,  to  detail,  on  cross-exaialnatliHi, 
any  of  tbe  lines  or  comers.  She  also  testi- 
fied that  the  deed  referred  to  bad  been  lost 
or  destroyed.  In  this  state  of  the  evidence 
it  was  not  proper  for  the  court  to  assume  as 
a  matter  of  law  that  Mrs.  Pars(His,  an  inter- 
ested party,  had  testified  correctly  and  truth- 
fully concerning  those  facts.  The  Jury  In  all 
such  cases  are  the  Judges  of  the  credibility 
of  the  witnesses;  and  where  the  witness  Is 
an  Interested  pfirty  and  testifies  in  the  pres- 
ence of  the  jury,  the  conrt  has  no  right  to 
compel  the  Jury  to  accept  as  true  what  the 
witness  says.  We  think,  therefore,  for  that 
reason  the  court  erred  in  giving  tbe  peremp- 
tory instruction  to  find  in  favor  of  tbe  ap- 
pellees for  the  5  acres  of  land. 

[2]  According  to  tbe  testimony  of  tbe  ap- 
pellant and  tbe  deeds  offered  in  evidence  by 
him,  he  had  purchased  a  tract  of  land  some 
time  In  1901  from  M.  D.  Tllson  and  Davis 
&  Davis,  which  included  tbe  land  in  contro- 
versy. He  offered  in  evidence  a  deed  from 
M.  D.  Tllson  conveying  an  undivided  one- 
half  interest  in  tbe  land.  He  also  offered  In 
evidence  two  other  deeds — one  from  each  of 
tbe  Davises — in  which  one  conveys  a  nlne- 
tentbs  Interest  in  an  undivided  half  of  tbe 
land,  and  the  other  a  one-tenth  interest  in 
an  undivided  halt.  The  appellant  testified 
that  be  bad  used  and  occupied  tbe  laud  and 
bad  paid  taxes  thereon  under  a  claim  ot 
ownership  for  more  than  five  years  before 
the  institution  of  this  suit  It  appears  to  us 
that  these  deeds,  If  followed  by  tbe  other 
statutory  requirements,  constituted  a  suf- 
ficient basis  for  the  five-year  statute  of  limi- 
tation, and  tbe  court  erred  in  not  so  holding. 
The  issue  of  adverse  possession,  or  limita- 
tion under  the  five-year  statute,  should  at 
least  have  been  submitted  to  tbe  Jury. 

For  tbe  error  indicated,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded. 
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UNION   HEN'S  FRATERNAIi  &  BENEFI- 

CIABT  ASSN  et  aL  y.  STATB. 

(No.  675.) 

(Conrt  of  Olvfl  Appeals  of  Texaa.     El  Paao. 
Dec  13,  1916.) 

1.  COBPORATIONS         4=>613(1)    —    FOBFEITINQ 

Cbabteb— I'bocekdinos— WHO  Mat  Bbiko. 
A  county  attorney  may  not  bring  suit  to  for- 
feit the  charter  of  a  private  corporation ;  Const, 
art.  4,  I  22,  providing  that  the  Attorney  Gen- 
eral sball  take  such  action  in  the  conrts  as  may 
be  proper  and  necessary  to  prevent  any  private 
corporation  from  exerosing  any  power  not  an- 
tborized  by  law,  conferring  exclusive  authority 
on  him  in  that  respect. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2431-2434 ;   Dec.  Dig.  «=>613(1).] 

2.  INTOXICATINO    LlQUOBS   «S>274— NUISAHOE 

—Injunction — PnmoN. 
The  petition  alleging  that  defendant  with- 
out a  license  engaged  in  business  of  a  liquor 
dealer,  that  it  conducted  a  saloon,  that  it  nad 
misased  its  corporate  jprivileges,  in  that  it  has 
unlawfully  sold  intoxicating  liquors,  does  not 
•how  a  present  actual,  threatened,  or  contem- 
plated pursuit  of  the  business,  so  as  to  au- 
thorize injunction  under  Rev.  St  art  4674,  as 
for  a  nuisance;  but  rather  a  violation  some 
time  in  the  past. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  410;    Dec.  Dig.  «='27.4.] 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty ;  Dan  M.  Jackson,  Judge. 

Petition  by  the  State  against  tlie  Union 
Men's  Fraternal  &  Beneficiary  Association 
and  others.  From  an  order  granting  injunc- 
tion, defendants  appeal.  Reversed  and  dis- 
missed. 

M.  W.  Stanton  and  Hudspetb  &  Dale,  all 
of  El  Paso,  for  appellants.  C  W.  Croom 
and  P.  H.  Marcum,  botli  of  EI  Paso,  for  tbe 
Stat& 

WALTHALL,  J.     On  September  27,  1916, 
tbe  following  petition  was  filed  in  the  Thirty- 
Fourth  district  court  of  El  Paso  county: 
"To  the  Honorable  Dan  M.  Jackson,  Judge  of 
said  Court: 

"Comes  now  the  state  of  Texas,  hereinafter 
called  plaintiff,  by  her  proper  county  attorney, 
C.  W.  Croom,  complaining  of  the  Union  Men  s 
Fraternal  &  Beneficiary  Association  of  El 
Paso,  a  corporation,  and  Joe  Sullivan  and  Lee 
Alexander,  heroiuattcr  called  defendants,  and 
for  cause  of  action  snys: 

"(1)  That  Joe  Sullivan  and  the  said  Lee  Al- 
exander are  residents  of  the  dty  and  county  of 
El  Paso,  and  state  of  Texas,  and  that  the  Union 
Men's  Fraternal  &  Benefidar;^  Association  of 
Kl  Paso,  a  corporation,  is  a  private  corporation 
duly  and  legally  organized  under  and  by  virtue 
of  the  laws  of  the  state  of  Texas.  That  Joe 
ii^uUivan  is  tbe  president  and  Lee  Alexander  is 
the  secretary  of  said  corporation,  upon  whom 
process  against  the  same  may  be  served. 

"(2)  Plaintiff,  complaining,  now  savs  that  the 
defendant  the  Union  Men's  Fraternal  &  Benefi- 
ciary Association  of  El  Paso,  a  corjporation,  was 
duly  and  legally  organized  as  a  private  corpora- 
tion for  the  purposes  hereinafter  set  out,  to  wit 
for  purposes  which  are  to  tbe  county  attorney 
unknown. 

"(3)  Plaintia  alleges  that,  immediately  after 
tlie  issuance  of  its  corporate  charter,  tbe  de- 
fendant corporation  engaged  in  the  business  and 
occupation  as  of  a  retail  liquor  dealer.     That 


the  said  corporation  leaaad,  owned,  and  con- 
trolled certain  premises  located  on  tbe  third  floor 
of  building  occupied  by  the  'Fashion  Store'  on 
San  Antonio  street,  in  tlie  dty  and  county  of 
Ea  Paso,  Tex.  That  upon  the  premises  afore- 
said, the  defendant  corporation  conducted  a 
saloon  and  buffet,  and  sold  therein  and  there- 
from spirituous,  vinous,  and  malted  liquors  in 
tiuantitles  of  one  gallon  and  less,  to  be  drunk 
upon  tbe  premises,  and  that  the -defendant  cor- 
poration, nor  any  one  for  it  upon  the  said 
premises,  bad  taken  out  a  license,  or  paid  to 
the  state  of  Texas,  the  county  of  El  Paso,  or 
the  dty  of  El  Paso,  uny  occupation  tax,  as  is 
required  by  law  of  those  who  engage  in  tbe  busi- 
ness or  occupation  as  that  of  a  retail  liquor 
dealer.  • 

"(4)  Plaintiff  further  alleges  that  the  defend- 
ant corporation  has  misused  and  abused  its  cor- 
porate privileges,  both  expressed  and  implied, 
in  this:  That  it  has  unlawfully  sold  intoxicat- 
ing liquors,  and  U(]upr8  capable  of  producing  in- 
toxication, upon  its  premises,  in  quantities  of 
one  gallon  and  less,  and  that,  the  same  were 
drunk,  or  were  to  be  drunk,  upon  the  premises. 
That  the  defendant  corporation  had  for  a  long 
time  prior  to  the  date  of  the  filing  of  this  peti- 
tibn  and  information  maintained  under  the  name 
of  its  corpprate  charter,  and  acting  through  the 
officers  01  said  corporation,  and  nnder  their  di- 
rection and  control,  a  saloon  and  bnffet  That 
the  said  defendant  corporation,  by  its  oflScers, 
agents,  servants,  and  employes,  has  conducted 
and  carried  on  a  saloon  business  and  the  oc- 
cupation of  retailing  intoxicating  liquors.  Hat 
the  said  corporation,  by  its  agents,  servants, 
and  employ&,  sold  and  retailed  intoxicating 
liquors  and  liquors  capable  of  producing  intoxi- 
cation, on  all  the  days  of  the  week,  indudiiig 
Sundays,  and  all  the  hours  of  the  day,  especial- 
ly between  the  honrs  of  9:30  p.  m.  and  6  o'clock 
a.  m.  of  the  following  day,  on  all  the  da^fs  of  the 
week,  induding  Sundays. 

"(5)  Plaintiff  further  says  that  said  corpora- 
tion has,  since  the  issuance  of  its  charter  afore- 
said, constantly  violated  the  laws,  in  this:  That 
it  has  sold  intoxicating  liquors  and  liquors  capa- 
ble of  produdng  intoxication,  without  a  state 
license  therefor ;  that  by  such  sale  of  intoxi- 
cating liquors  aforesaid  it  has  usurped  a  fran- 
chise to  which  it  is  not  entitled  under  the  laws 
of  the  state  of  Texas;  that,  such  corporation 
haying  been  incorporated  for  the  purposes  as  set 
out  herdnbefore,  it  had  no  right  nor  authority 
under  or  by  virtue  of  its  corporate  franchise, 
either  expressed  or  implied,  to  engage  in  the 
business  ur  occupation  as  that  of  a  retail  liquor 
dealer;  that  such  sale  of  intoxicating  liquors 
was  not  necessary  to  the  enjoyment  of  the  cor- 
porate purposes,  nor  was  it  reasonably  appro- 
priate to  the  purpose  for  which  the  state  of 
Tpxas  issued  its  suid  charter.  Plaintiff  fur- 
ther alleges  that  the  corporation,  by  its  servants, 
agents,  and  employes,  has  permitted  its  premises 
to  be  used  for  tbe  playing  of  games  with  cards, 
in  violation  of  the  laws  of  this  state. 

"(6)  Plaintiff  further  says  that  the  sole  pur- 
pose of  the  organization  and  its  corporation  has 
been  for  the  purpose  of  illegally  and  fraudulent- 
ly enabling  the  said  corporation  by  its  agents, 
servants,  and  employes,  to  run  a  saloon  and 
buffet  upon  tbe  premises  aforesaid. 

"Wherefore,  premises  considered,  plaintiff 
prays: 

"(1)  That  the  court  grant  and  issue  a  writ 
of  injunction  enjoining  and  restraining  the  de- 
fendants Joe  Sullivan  and  Lee  Alexander,  presi- 
dent and  secretary,  and  the  defendant  the  Union 
Men's  Fraternal  &  Beneficiary  Assodation  of 
El  Paso,  a  corporation,  from  using  the  premises 
or  any  part  thereof,  for  the  purpose  of  selling 
spirituous,  vinous,  or  malted  liquors ;  from  sell- 
ing spirituous,  vmous,  and  malted  liquors  on 
the  premises;  from  keeping  on  the  premises, 
for  the  purposes  of  dispensing,  selling,  or  giving 
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away  to  the  members  of  the  Uniod  Men's  In- 
ternal &  B^icficiary  Association  of  El  Paso,  a 
corporation,  or  their  invited  guests,  spirituous, 
rinoQS,  or  malted  liquors;  that  the  aefendant 
Joe  SulliTan,  president,  not  only  be  enioined 
from  doing  the  acts  herein  complained  of,  per- 
sonally, but  likewise  through  any  agent,  servant, 
«npIoy£,  or  any  other  person ;  that  the  court 
issue  •  writ  of  injnnction  commanding  the  said 
die  Union  Men's  Fraternal  &  Beneficiary  Asr 
sociation  of  BI  Paso,  a  corporation.  Its  omoers, 
sen-nnts,  and  employes,  to  desist  from  selling, 
keeping  for  sale,  dispensing,  or  giving  away, 
upon  its  premises,  spintuons,  vinous,  and  malted 
liquors,  and  from  farther  permitting  games  to 
be  played  with  cards  upon  the  premises  of  the 
Vnion  Men's  Fraternal  &  Beneficiary  Associa- 
tion of  El  Paso,  or  any  part  thereof,  until  • 
final  hearing  of  this  cause  shall  be  had. 

"(2)  Plaintiff  prays  that  this  petition  be  filed 
as  an  information  in  this  cause,  and  that  the 
defendants,  and  each  of  them,  be  cited  to  ap- 
pear and  answer  in  this  behalf,  that  the  de- 
fendant corporation  be  dted  to  appear,  by  serv- 
ice upon  Joe  Sullivan,  its  president,  that  upon 
final  hearing  of  this  cause  that  the  plaintiff 
have  judgment,  that  the  defendant  corporation 
be  ousted  of  all  its  franchises  and  corporate 
privileges,  and  that  the  said  charter  heretofore 
panted  it  by  the  Secretary  of  State  of  the  state 
<j(  Texas  be  forfuted,  for  costs  of  suit,  and  for 
such  other  and  further  relief  as  both  in  law  and 
in  equity  the  plaintiff  may  be  entitled  to. 

"[Signed]    0.  W.  Groom,  Co.  Atty. 
"P.  H.  Marcum." 

Oa  the  presentation  of  tbe  petition,  tbe 
'llstrlct  judge  ordered  "that  the  petition  be 
died  as  an  Information  In  this  cause,"  and 
directed  that  the  clerk  Issue  the  writ  of 
injunction  for  all  tilings  as  prayed  for  In 
the  petition;  the  Injunction  to  be  subject 
to  tbe  fortber  order  of  tbe  court  The  writ 
ot  injunction  was  directed  to  the  corpora- 
tion as  named,  and  "Joe  Sullivan,  President," 
and,  after  reciting  the  subject-matter  of  the 
lietition  and  the  order  of  the  court,  com- 
manded that  they  jointly  and  severally  re- 
frain from  doing  tbe  matters  complained  of. 
On  tbe  29tb  day  of  September,  1916,  an  order 
of  the  court  recites  that  the  defendants 
came  Into  open  court  and  through  their  at- 
torneys gave  notice  of  appeal  and  requested 
the  court  to  make  a  further  order  suspend- 
ing tbe  enforcement  of  Its  previous  order  for 
injnnction  and  fix  the  amount  of  tbe  super- 
sedeas l>ond  upon  appeal,  which  request 
the  court  granted ;  the  bond  was  given,  and 
the  case  Is  before  this  court  on  appeal  from 
the  order  granting  the  injnnction.  Tbe  de- 
fendants answered  by  general  exception. 

[1]  The  contention  of  tbe  appellants  is 
that  article  4,  i  22,  of  tbe  state  Constitution, 
confers  exclusive  authority  upon  tbe  Attor- 
ney General  of  the  state  to  represent  the 
state  In  all  inquiries  into  tbe  charter  rights 
of  all  private  corporations  and,  in  the  name 
of  the  state,  to  take  such  action  In  the  court 
as  may  be  proper  and  necessary  to  prevent 
any  private  corporation  from  exercising  any 
power  or  privilege  not  authorized  by  law, 
and,  whenever  sufSdent  cause  exists,  seek 
jndidal  forfeiture  of  such  diarters;  that 
it  does  not  appear  from  tbe  petition  filed  by 
C.  W.  Groom,  county  attorney,  that  be  was 
antborlsed  to  file  and  prosecute  said  cause; 


that  appelant  oorporation  be  ousted  of  atl  of 
Ita  ftancblses  and  corporate  privUeges,  and 
that  the  charter  granted  be  forfeited;  and 
that,  for  tbe  reason  stated,  the  trial  court 
was  in  error  In  granting  the  temporary  In- 
junction upon  tbe  petition  filed  by  tbe  county 
attorney.  It  Is  also  the  contention  ot  de- 
fendants that,  If  any  statute  of  the  state  con- 
fers authority  upon  tbe  county  attorney  to 
file  a  petition  and  information  to  forfeit 
the  charter  of  a  domestic  corporation,  such 
statute  would  be  In  contraverslon  of  and 
conflict  with  said  article  of  the  Constitution, 
and  for  that  reason  inoperative. 

It  is  quite  clear  to  us,  for  many  reasons, 
that  tbe  petition  does  not  state  a  cause  of 
action  against  either  Sullivan  or  Alexander, 
and  we  need  not  discuss  or  consider  the 
issues  further  as  to  them.  If,  as  claimed 
by  appellant  corporation,  tbe  state  Constitu- 
tion confers  exclusive  antborlty  npon  tbe 
Attorney  Gieneral  of  the  state  to  inquire  in- 
to the  charter  rights  of  all  private  and  do- 
mestic corporations,  and,  in  the  name  of  tbe 
state,  to  fake  such  action  in  the  courts  as 
may  be  necessary  and  proper  to  prevent  them 
from  exercising  powers  and  privileges  not 
authorized  by  law,  we  take  it  as  a  self-evi- 
dent proposition  that  tbe  county  attorney  at 
his  own  initiative  could  not  effecttvely  file 
a  petition  in  tho  court  Inquiring  Into  the 
charter  powers  and  privileges  of  such  cor- 
poration and  take  a  forfeiture  of  ita  charter 
privileges.  Article  4,  {  22,  has  reference  to 
the  Attorney  General,  and,  in  part,  provides: 

"He  shall  represent  the  state  in  all  suits  and 
pleas  in  the  Supreme  Court  of  the  state  in 
which  the  state  may  l>e  a  party,  and  shall  espe- 
cially inquire  into  the  charter  rights  of  all 
private  corporations,  and,  from  time  to  time, 
m  the  name  of  the  state,  take  such  action  in  the 
courts  as  ma^  be  proper  and  necessary  to  pre- 
vent any  private  corporation  from  exercising 
any  power,  or  demanding  or  collecting  any  spe- 
cies of  taxes,  toll,  freight  or  wharfage,  not  au- 
thorised by  law.  He  shall,  whenever  sufficient 
cause  exists,  seek  a  judicial  forfeiture  of  such 
charters,  unless  otherwise  expressly  directed  by 
law." 

In  State  t.  International  &  G.  N.  R.  R.  Co., 
89  Tex.  562,  36  S.  W.  1067,  the  county  attor- 
ney of  Galveston  county,  by  leave  of  tbe 
judge  of  tbe  district  court,  filed  an'  informa- 
tion in  tbe  nature  of  a  quo  warranto  In  tbe 
name  of  tbe  state,  against  tbe  railway  com- 
pany, a  private  corporation,  operating  un- 
der tbe  laws  of  this  state,  charging  that  it 
was  exercising  powers  not  conferred  upon  it 
by  law,  and  demanding,  receiving,  and  col- 
lecting charges  and  fares  or  tolls  without  be- 
ing authorized  to  do  so  by  law.  On  demur- 
rer of  defendant,  tbe  cause  was  dismissed 
by  tbe  trial  court  on  tbe  ground  that  neither 
the  county  attorney  nor  tbe  district  attorney 
bad  authority  to  institute  or  conduct  tbe 
proceedings.  The  question  was  certified  to 
the  Supreme  Court  whether  or  not,  under 
our  Constitution  and  laws,  those  officers  are 
clothed  with  such  authority.  The  court  held 
they  were  not.  A  similar  ruling  was  made 
In  State  t.  Moore,  67  Tex.  300.    In  StateiMe 
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Paria  Ry.  Co.,  6S  Tex.  78,  In  which  the  county 
attorney  had  filed  the  suit  In  the  name  of  the 
State  ex  rel.  S.  B.  Clement  et  aJL,  to  enjoin 
the  railroad  from  bnlldlng  its  track  along 
a  street  In  Paris,  on  the  ground  that,  If 
built,  It  would  create  a  nuisance,  In  discuss- 
ing the  article  and  section  of  the  Constitu- 
tion in  question,  the  Supreme  Court;  through 
Judge  Gould,  said: 

"We  think  it  manifest  that  the  institution  of 
salts  in  the  name  of  the  state  to  enjoin  private 
corporations  from  exceeding  their  powers  and 
thereby  creating  public  nuisances  is  sach  ac- 
tion as,  under  this  section  of  the  Constitution,  it 
is  for  ue  Attorney  General  to  take,  or  cause  to 
be  taken,  when,  in  his  judgment,  it  may  be 
proper  and  necessary.  The  power  given  county 
attorneys  •  •  •  (under  Constitution,  art.  5, 
§  21)  does  not  extend  to  the  institution  of  suits 
like  this,  unless  it  be  done  with  the  sanction  and 
in  the  name  of  the  Attorney  GeneraL" 

Wo  think  the  above  authorities  are  conclu- 
sive upon  the  question  of  the  authority  of 
the  county  attorney  of  El  Paso  county  to  file 
a  suit  to  forfeit  the  diarter  of  a  private  cor- 
poration. As  said  by  the  Court  o£  Civil  Ap- 
peals for  the  Fifth  District : 

"The  state  would  not  be  bound  by  a  Judgment 
in  such  unauthorized  proceeding,  and  as  the 
state  is  not  bound  the  defendant  would  not  be." 
Oriental  OU  Co.  v.  State  et  aL,  135  S.  W.  722. 

See,  also,  Brady  v.  Brooks,  99  Tex.  366, 
at  379,  89  S.  W.  1052. 

There  is  another  feature  of  this  case,  which 
It  seems  to  us  Is  not  necessarily  Involved  In 
the  question  above  discussed.  The  petition 
alleges.  In  the  third  paragraph,  that  the  ap- 
pellant corporation  "engaged  In  the  business 
and  occupation  of  a  retail  liquor  dealer; 
•  •  •  that  the  defendant  corporation  con- 
ducted a  saloon  and  bufFet  and  sold  therein 
and  therefrom  spirituous,  vinous,  and  malted 
liquors."  The  petition  does  not  state  that 
the  defendant  at  the  time  of  the  filing  of  the 
petition  .was  so  engaged,  nor  when  It  was  so 
engaged.  In  the  fourth  paragraph.  It  is  al- 
leged that  "the  defendant  corporation  has 


misused  and  atraaed  its  corporate  priTUeges 
both  expressed  and  implied.  In  this,  that  it 
has  unlawfully  sold  Intoxicating  Uqaors," 
etc. 

The  allegatlona  In  the  fourth  paragrapli, 
we  take  It,  was  Intended  by  the  pleader  to 
allege,  as  It  did,  that  the  corporation  had  ex- 
ceeded and  abused  Its  corporate  powers  and 
privileges,  and  for  that  reason  should  forfeit 
its  charter.  The  fifth  paragraph  of  the  pe- 
tition is  a  repleading  of  substantially  the 
facts  contained  in  the  third  and  fourth,  and 
deny  In  the  defendant  the  right  to  engage 
In  the  business  of  retail  liquor  dealer. 

[2]  We  think  we  need  not  discuss  the  ques- 
tion of  the  authority  of  the  county  attorney 
to  bring  a  suit  for  Injunction  against  a  cor- 
poration In  behalf  of  the  state  strictly  under 
article  4674,  Revised  Statutes,  and  articles 
following,  as  the  petltlcm  does  not  show  a 
present  actual,  threatened,  or  contemplated 
pursuit  of  the  business  denoimced  In  article 
4674,  but  rather  shows  that  the  def^idant 
has  at  some  time  In  the  past  violated  the  pro- 
visions of  that  article,  and  that,  for  having 
done  so,  the  forfeiture  of  Its  charter  Is  sought 
In  the  suit  filed.  True,  the  petition  praya 
that  defendant  be  enjoined  from  using  the 
premises  described  as  a  place  for  dispensing 
liquors  and  from  doing  the  acta  complained 
of,  but  from  the  prayer  alone  it  can  hardly 
be  Inferred  that  appellant  la  then  actually 
doing,  threatening,  or  contemplating  the  do- 
ing of  the  things  complidned  of,  and  that.  In- 
dependently of  the  purpose  to  forfeit  the  ap- 
pellant's corporate  frandilse,  it  Is  sought  to 
enjoin  the  appellant  from  selling  liquors. 
We  disclaim  any  Intention  In  this  opinion  of 
passtDg  upon  the  question  of  the  right  of  the 
county  attorney  to  file  a  suit  In  bdialf  of 
the  state  to  enjoin  appellant  or  any  person 
from  a  violation  of  matters  denounced  in 
article  4674,  Revised  Statutes. 

For  the  reasons  stated,  the  case  la  revers- 
ed, and  the  cause  dismissed. 
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(Court  of  CiTil  Appeal*  of  Texas. 
Not.  9,  1916.) 

L  Vendor  ahd  Pttkohaseb  *=»278— Exteh- 
sioN  OF  LiiKR— Limitation  of  Actions. 
Under  Vernon's  Sayles*  Ann.  Civ.  St.  arts. 
5693.  5694,  limiting  the  foreclosure  of  liens  on 
land  either  by  exercise  of  power  of  sale  or  by 
foreclosure  suit  to  four  years  after  the  maturity 
of  the  indebtedness,  unless  extended  as  provided 
by  article  5605,  which  required  thcr  extension 
to  be  in  writing^  acknowledged  and  filed  for  rec- 
ord, the  extension  of  a  vendor's  lien  note,  not 
recorded,  does  not  authorise  foreclosure  after  the 
expiration  of  the  limitation  period  even  as  be- 
tween the  parties  thereto. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  776,  777;    Dec.  Dig. 

e=>2Ta] 

2.  LnciTATioR  OF  Actions  «s9l48(4)— Renew- 
al of  Pbomisb— Statute. 
But  such  extension,  when  signed  by  the  par- 
ty to  be  charged,  as  required  by  article  5706,  is 
a  sufficient  renewal  of  the  note  as  a  personal 
obligation,  and  entitles  the  vendor  to  judgment 
thereon. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  601 ;  Dec  Dig.  <8=»148(4).] 

Appeal  from  District  Court,  Tltva  CouDty; 
J.  A.  Ward,  Judge. 

Suit  by  Mrs.  Mary  J.  Harris  against  James 
R.  Adams  and  another,  to  recover  the  balance 
due  on  a  promissory  note  and  foreclose  a  ven- 
dor's lien.  Judgment  for  the  plaintiff  for  a 
part  only  of  the  amount  due  on  the  note 
and  denying  foreclosure  of  the  vendor's  lien, 
and  both  parties  named  appeal.  Judgment 
reformed  as  to  the  amount  of  recovery,  and 
otherwise  affirmed. 

Price  Sc  Bealrd,  of  Tyler,  for  appellant.  J. 
M.  Bnrford,  of  Mt  Pleasant,  for  appellee. 

H0DGE;S,  J.  In  November,  1916,  Mrs. 
Mary  J.  Harris,  the  appellee,  filed  this  suit 
against  O.  H.  Wallace  and  the  appellant,  J.  R. 
Adams.  The  object  of  the  suit  was  to  re- 
cover a  Judgment  for  the  balance  due  <«  a 
promissory  note  originally  executed  by  Wal- 
lace for  $400,  and  to  foredose  a  vendor's 
Uoi  upon  certdn  described  teal  estata  The 
material  facts  are  set  out  in  the  findings  of 
the  trial  court,  which  are,  in  substance,  as 
foUows:  On  April  29,  1001,  J.  E.  Taylor  sold 
and  conveyed  by  a  general  warranty  deed  a 
tract  of  land  situated  in  Titus  county  to  0. 
H.  Wallace,  a  part  of  the  consideration  be- 
ing a  note  for  the  sum  of  $400  payable  to 
Taylor  or  bearer  January  1,  1902.  The  note 
contained  the  usual  provisions  for  interest 
and  attorney  fees,  and  expressly  reserved  a 
vendor's  lien  upon  the  land  conveyed.  Some 
time  before  the  maturity  of  the  note  Taylor, 
for  a  valuable  consideration,  assigned  It,  to- 
gether with  the  lien,  to  the  appellee,  Mary  J. 
Harris.  The  note  was  not  paid  at  maturity, 
but  the  interest  appears  to  have  been  paid  as 
it  accrued.  On  December  9,  1913,  the  note 
being  out  of  date,  Wallace,  the  maker  of  the 
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note,  executed  tbe  f<dlowlng  contract  of  re- 
newal: 

"In  order  and  for  Uie  purpose  of  renewing  the 
hereto  attached  note  given  by  Dr.  O.  H.  Wallace 
on  April  29,  1901,  for  the  sum  of  $400.00  in 
favor  of  J.  B.  Taylor  or  bearer,  I,  Dr.  O.  H. 
Wallace,  do  hereby  acknowledge  in  writing  that 
said  note,  less  the  credits  on  same  is  just,  due 
and  unpaid,  and  that  all  liens  securing  the  same 
are  valid  and  bhiding.    [Signed]  C.  H.  Wallace." 

This  agreement  was  attached  to  the  note. 
On  "December  23,  1914,  Wallace,  Joined  by  his 
wife,  conveyed  the  land  for  which  the  note 
was  given  to  James  R.  Adams,  the  appellant 
As  a  part  of  the  consideration  Adams  assum- 
ed the  payment  of  the  above-mentioned  note 
■for  the  extent  of  $300.  On  April  30,  1915, 
Adams,  desiring  to  secure  an  extension  of  the 
note,  entered  into  a  contract  to  that  effect, 
which  was  duly  signed  and  acknowledged  by 
him  and  Mrs.  Harris.  Neither  of  these  con- 
tracts of  renewal  was  recorded  as  provided 
for  by  law.  At  the  time  of  the  last  renewal 
there  was  due  upon  tbe  note  $342.17. 

Upon  these  facts  the  court  concluded  that 
both  contracts  of  renewal  were  Ineffectual  be- 
cause neither  was  recorded  as  required  by 
the  statute.  He  further  concluded,  how- 
ever, that  by  reason  of  the  assumption  on 
the  part  of  Adams,  as  stated  In  the  deed 
from  Wallace  to  him,  of  the  payment  of  $300 
on  the  note,  Adams  was  personally  liable  to 
the  plaintiff  for  that  amount,  with  legal  in- 
terest from  January  1,  1916.  He  rendered 
judgment  accordingly,  but  refused  to  fore- 
close the  vendor's  lien.  Judgment  also  was 
rendered  against  Wallace  for  the  amount  of 
tbe  note  sued  on,  with  interest  Both  par- 
ties have  appealed  from  that  Judgment. 
Adams  assigns  as  error  the  action  of  the 
court  in  rendering  Judgment  against  him  for 
any  sum.  Mrs.  Harris  complains  that  the 
court  erred  in  failing  to  render  judgment  in 
her  favor  for  the  full  amount  of  the  note, 
and  further  In  refusing  to  foreclose  the  ven- 
dor's Hen  stipulated  in  the  note. 

[1]  Article  5693  of  Vernon's  Sayles'  Stat- 
utes provides  that  the  power  of  sale  in  any 
mortgage  or  deed  of  trust  shall  expire  four 
years  after  the  maturity  of  the  Indebtedness 
secured.  Articles  5694  and  5695,  as  amended 
by  the  act  of  1913  are  as  follows: 

"Art.  6694.  The  right  to  recover  any  real  es- 
tate by  virtue  of  a  superior  title  retained  in  any 
deed  of  conveyance  heretofore  or  hereafter  ex- 
ecuted,'or  in  any  vendor's  lien  note  or  notes  here- 
tofore or  hereafter  executed,  given  for  the  pur- 
chase money  of  such  real  estate,  shall  be  barred 
after  the  expiration  of  four  years  from  tbe  ma- 
turity of  such  indebtedness,  and  if  suit  is  not 
brought  for  recovery  of  such  real  estate,  or  for 
the  foreclosure  of  the  lien  to  secure  such  note  or 
notes  within  four  years  from  the  date  of  the 
maturity  of  such  indebtedness,  or  if  suit  is  not 
brought  within  such  time  for  the  recovery  of  the 
land  by  the  original  vendor,  or  his  transferee,  or 
for  the  foreclosure  of  the  lien  given  to  secure 
such  notes,  the  purchase  money  therefor  shall  be 
conclusively  presumed  to  have  been  paid  in  any 
suit  to  recover  such  land  or  to  enforce  a  lien 
thereon,  and  the  lien  reserved  in  any  such  notes 
and   deeds  conveying  the  land   shall  cease  to 
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exist  four  years  after  the  note  or  notes  have 
matured,  provided  the  lien  reserved  in  such  note 
or  notes  may  be  extended  as  provided  in  section 
5605  of  this  chapter  and  provided,  if  several 
obligations  are  secured  by  said  deed  of  convey- 
ance, the  same  may  be  enforced  at  any  time  prior 
to  four  years  after  the  note  or  obligation  last 
maturing  has  matured  and  may  be  enforced  as 
to  all  notes  not  then  barred  by  the  four  years 
statute  of  limitations. 

"Art  6605.  When  the  date  of  maturity  of 
either  debt  referred  to  in  either  of  the  foregoing 
articles  is  extended,  if  the  contract  of  extension 
is  signed  and  acknowledged  as  provided  for  in 
the  law  relating  to  the  execution  of  deeds  of 
conveyance  by  the  party  or  parties  obligated  to 
pay  such  indebtedness  as  extended  and  filed  for 
record  in  the  county  clerk's  office  in  the  county 
in  which  the  land  is  situated,  the  lien  shall  con- 
tinue and  be  in  force  until  four  years  after  ma- 
turity of  the  notes  as  provided  in  such  extension, 
the  same  as  in  the  original  contract  and  the  lien 
shall  so  coiftinue  for  any  succeeding  or  addition- 
al extension  so  made  and  recorded.  The- date  of 
maturity  set  forth  in  the  deed  of  conveyance  or 
deed  of  trust  or  mortgage  or  the  recorded  renew- 
al and  extension  of  the  same  sliall  be  conclusive 
evidence  of  the  date  of  maturity  of  the  indebt- 
edness therein  mentioned.  Provided  that  the 
owners  of  all  notes  secured  by  deeds  of  trust  or 
other  liens  and  the  owners  of  all  vendors'  lien 
notes  reserved  in  deeds  of  conveyance  which 
were  executed  prior  to  July  14,  1005,  and  which 
are  more  than  four  years  past  due  at  the  time 
this  act  takes  effect  as  shown  by  the  original 
mortgage,  deed  of  trust  or  conveyance,  or  last 
record  extension  shall  have  twelve  montns  atter 
this  act  takes  effect  within  which  they  may  ob- 
tain such  record  extension  as  hereinbefore  pro- 
vided for,  or  bring  suit  to  enforce  the  liens  se- 
curing them  if  same  are  valid  obligations  when 
this  act  takes  effect  and  if  such  debt  is  not  so 
extended  of  record,  or  suit  is  not  brought  within 
such  time,  the  right  to  extend  such  debt  of  rec- 
ord, or  bring  suit  to  enforce  such  liens  shall  be 
forever  barred,"  etc. 

It  will  be  observed  that  articles  5693  and 
5604  fix  four  years  after  the  maturity  of  the 
debt  as  the  limit  within  which  the  lien  cre- 
ated to  secure  its  payment  may  be  enforced 
either  by  the  execution  of  a  power  of  sale  or 
through  Judicial  proceedings.  But  In  that 
connection  it  is  also  provided  that  such  liens 
may  be  extended  In  the  manner  spedfled  In 
article  5605.  Briefly  stated,  it  is  required  by 
the  latter  article  that  the  contract  of  exten- 
sion must  be  in  writing,  signed  and  acknowl- 
edged by  the  party  to  be  bound  thereby,  and 
filed  In  the  office  of  the  clerk  of  the  county 
court  of  the  county  In  which  the  land  is  sit- 
uated. It  is  urged  by  counsel  for  the  appel- 
lee that,  as  between  the  parties  to  the  renew- 
al contract,  registration  is  not  essential,  to  Its 
validity;  that  this  provision  of  the  statute 
was  inserted  only  for  the  benefit  of  third 
parties  having  a  right  to  rely  upon  the  deed 
records  for  notice  that  the  lien  had  been  ex- 
tended. The  force  of  that  contention  is  weak- 
ened, if  not  destroyed,  when  we  consider  the 
evil  which  the  law  was  Intended  to  correct 
and  the  language  employed  with  reference  to 
contracts  made  prior  to  July  14,  1905.  The 
Legislature  must  have  had  In  mind  the  fre- 
quent embarrassments  resulting  from  pro- 
tracted delays  in  asserting  outstanding  su- 
perior legal  titles  where  the  purchase  money 
of  land  had  not  been  paid,  and  in  enforcing 
liens  which  had  been  renewed  without  the 


evidence  having  been  placed  of  record.  The 
legislature  had  the  power,  if  It  saw  fit  to 
exercise  it,  to  make  registration  In  such  cas- 
es essential  to  the  validity  of  contracts  of 
extension  beyond  the  lifetime  of  the  vendee's 
original  obligation. 

Article  5695  provides  a  method  for  ascer- 
taining the  maturity  of  debts  secured  by 
liens  for  the  purpose  of  determining  whether 
or  not  the  lien  Is  barred.  It  is  expressly  pro- 
vided that' the  date  of  maturity  as  set  forth 
In  the  deed  of  conveyance,  the  mortgage  or 
deed  of  trust,  or  the  recorded  renewal  and 
extension-  shall  be  conclusive  evidence  of  the 
date  of  maturity.  In  the  absence  of  any 
recorded  renewal  and  extension,  the  date 
specified  in  the  conveyance,  deed  of  trust,  or 
mortgage  must  controL 

In  this  case  the  debt  and  lien  were  created 
prior  to  July  14,  1005.  Neither  had  been  dis- 
charged in  1913  ^hen  the  present  law  was 
enacted.  By  the  express  terms  of  the  stat- 
ute the  holder  was  allowed  12  months  after  It 
went  into  effect  to  do  one  or  the  other  of 
two  tilings — procure  and  have  recorded  a  con- 
tract of  extension,  or  file  suit  for  the  enforce- 
ment of  the  lien.    It  Is  provided  that : 

"If  such  debt  is  not  so  extended  of  record,  or 
suit  is  not  brought  within  such  time  (one  year), 
the  right  to  extend  such  debt  of  record,  or  bring 
suit  to  enforce  audi  liens  shall  be  forever  bar- 
red." 

The  appellee.  In  this  Instance  having  failed 
to  comply  with  either  of  these  requirement.^, 
must  suffer  the  conse^iuences.  Her  lien  be- 
came barred. 

[2]  But  the  court  also  held  that  the  renewal 
contract  which  had  been  made  by  Wallace  at 
<me  time  and  Adams  at  another  did  not  have 
the  effect  of  perpetuating  the  personal  obliga- 
tion to  pay  the  original  note.  In  this  we 
think  there  was  error.  In  enacting  the  stat- 
ute which  has  been  discussed  the  Legislature 
WHS  undertaking  to  deal  with  liens  and  the 
superior  legal  titles  to  real  estate,  and  no 
attempt  was  made  to  disturb,  or  modify,  the 
provisions  of  article  5705,  which  prescribes  the 
manner  of  renewing  personal  obligations 
which  have  become  barred  by  limitation. 
The  renewal  contracts  executed  by  Wallace 
and  Adams,  while  Ineffectual  for  the  purpose 
of  renewing  and  extending  the  lien  because 
not  executed  within  the  time  prescribed  by 
the  statute,  nor  recorded  as  there  required, 
were  sufficient  to  renew  and  extend  the  origi- 
nal personal  obligation  to  the  extent  spedfled. 
According  to  the  findings  of  the  court  the  ap- 
pellant, after  purchasing  the  land,  did  enter 
into  a  contract  with  the  appellee  by  which 
he  agreed  to  pay  the  balance  doe  on  the 
original  purchajse-money  note.  Tliat  contract 
is  valid  and  enforceable  personal  obligation, 
notwithstanding  the  expiration  of  the  Uen  by 
limitation. 

The  judgment  of  the  trial  court  will  there- 
fore be  reformed  as  to  the  amount  awarded 
against  the  appellant.  In  all  other  respects 
It  wUl  be  afflrmed.  ized  byLnOOQlt: 
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HBNSLET  et  ox.   ▼.  I^INA.     (So.  688.) 

(Court  of  Oivil  Appeals  of  Texas.     El  Paso. 
Dec  7,  l»ie.) 

.U'FEAi.  AHD  Bbbor  «3>778(2)— Bbikfs— 
FATLrrBK  TO  File— UiSKisaAi,. 
Under  Rev.  St.  art.  2115,  providing  that 
not  less  than  five  days  before  the  time  of  filing 
the  transcript  in  the  Court  of  Civil  Appeals, 
the  appellant  for  plaintiff  in  error  shall  file 
with  the  clerk  of  flie  district  court  a  copy  of 
his  brief,  and  rule  39,  Rules  for  the  Courts  of 
Civil  Appeals  (142  S.  W.  xiii),  making  a  fail- 
ure to  comply  with  such  provision  without 
sbowinK  cause  for  such  failure  ground  for  dis- 
missing the  appeal,  where  appellants  have  of- 
fered no  excuse  for  failing  to  file  a  copy  of  the 
brief  with  the  clerk  of  the  district  court,  the 
appeal  must  be  dismissed. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  M  3104,  8108 ;  Dc&  Dig.  «=» 
773<2).J 

Appeal  from  District  Court,  Presidio  Ootrn- 
ty;  P.  R.  Price,  Judge. 

Suit  by  Mrs.  Antonio  Pena  against  8.  J. 
Hensley  and  wife.  From  a  Judgment  for 
plalntUf ,  defendants  appeaL    Dismissed. 

3.  D.  Martin,  of  Ft.  Stodcton,  and  K.  C. 
MlUer  and  W.  O.  Jonrdan,  both  of  Marfa, 
for  appeUanta.  Belcher  &  Sutton,  of  Marfa, 
for  appellee. 

HARPER,  O.  J.  This  salt  was  filed  by 
appeQee  against  appellants  In  form  of  tres- 
pass to  try  title  to  an  undivided  one-balf  in- 
terest In  Survey  No.  3S0,  Presidio  county, 
Tex.,  and  also  tot  cancellation  of  a  certain 
deed.  Tried  with  Jnry  and  resulted  In  a 
verdict  and  Judgment  for  plaintiff,  from 
wbldi  Hensley  apiiealed. 

Tbia  cause  wad  tried  at  the  January  term, 
1916.  Transcript  reached  the  clerk  of  this 
court  May  1,  1916.  Copies  of  appellant's 
briefs  were  offered  fqr  filing  In  this  court  In 
October,  1916.  There  was  no  offer  to  file 
copies  In  the  court  below.  Article  2115,  Rev. 
Civ.  Stat  of  Texas  1911,  provides  that: 

"Not  less  than  five  days  before  the  time  of 
filing  the  transcript  in  the  Court  of  Civil  Ap- 
peals, the  appellant  or  plaintiff  in  error  shall 
file  with  the  elerk  of  the  district  court  a  copy  of 
bis  brief,  which  shall  be  by  the  clerk  deposited 
with  the  papers  of  the  cause,  with  the  date  of 
filing  indorsed  thereon.    •    •    ••• 

Role  89,  Supreme  Court  Rules  for  the 
Courts  of  Civil  Appeals  of  Texas  (142  S.  W. 
xlil),  provides  that  a  failure  to  comply  with 
the  provisions  of  the  above  statute,  without 
showing  good  cause  for  not  complying  there- 
with, shall  be  grounds  for  dismissing  the  ap- 
peal, and  aivellants  have  offered  no  excuse. 
Appellaitts  filed  motion  to  be  permitted  to 
file  their  briefs  in  this  court,  which  was  over^ 
ruled,  whereupon  they  filed  their  motion  to 
dismiss  the  appeal,  and  said  motion  is  sus- 
tained and  appeal  dismissed. 


UVULESR  V.  MBTER.    (No.  7088.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  20,  1016.    Rehearing  Denied 

Dea  7,  1916.) 

1.  BotJNnABiEs  «=3>37(3)  —  Location  —  Snw 

LiNB— SnmCIKNOT  OF  ESVIDEROAi 

In  an  action  to  recover  a  strip  of  unlocated 
and  unappropriated  public  lands  lying  between 
the  west  boundary  of  a  survey  and  the  east 
boundary  of  another  survey  where  the  maps  or 
plats  had  made  the  west  boundary  of  the  first 
survey  the  east  boundary  of  the  second,  evidence 
held  to  sustain  a  verdict  for  defendant. 

[Ed,  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  186-191 ;  Dec.  Dig.  <S=>37(3).] 

2.  BouNDAMES  <g=»37(3)— SnavBY— Rksubvbt. 

An  original  survey  agreeing  with  maps  in  use 
for  many  years  should  not  t>e  held  erroneous  be- 
cause not  agreeing  with  resurveys  made  long  aft- 
erwards and  based  upon  the  aasuo^ttion  that  in- 
formation furnished  by  living  persons  as  to  local- 
ity of  the  lines  and  corners  was  absolutely  cor- 
rect, nor  where  they  are  based  upon  an  Indefinite 
and  uncertain  starting  point 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  186-191 ;  Dec.  Dig.  <8=>37(3).] 

8.  BotmnABiKS  «=>S(6)  —  Calls  —  Stjiiveyed 

Links. 
The  real  object  in  applying  the  various  calls 
is  to  find  the  footsteps  of  the  surveyor,   and, 
when  found  and  identified,  all  classes  of  calls 
must  yield  to  them. 

[Ed.  Note;— For  other  eases,  see  Boundaries, 
Cent  Dig.  H  24-29;  Dec.  Dig.  «=>3(e).] 

4.  BouNDAKiKS  «=>11,  37(8)— ADJoraiNQ  Sub- 
vets— UN  APraoPBiATiD  Stbip. 
Adjoining  surreys  made  by  the  same  survey- 
or within  a  few  days  of  each  other,  mapped  with 
a  common  division  line  and  calling  for  each  oth- 
er, will  appropriate  the  land  the  one  to  the  other, 
and  very  clear  evidence  must  be  adduced  to  jus- 
tify the  conclusion  of  the  existence  of  any  va- 
cancy between  such  surveys  as  actually  made. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
C!ent  Dig.  (f  92-94,  186-191;    Dee.  Dig.  «=» 
11,  87(3).] 
6.  Advkbse  Possession  <Ss»110(4)— Pleading 

— ETinENCX. 

In  an  action  to  recover  land  alleged  to  lie  be- 
tween two  surveys  owned  by  defendant,  with  a 
cross-bill  by  defendant  to  recover  such  strip,  and 
a  plea  of  title  by  limitation  to  the  land  sued  for 
to  protect  his  chain  of  title  against  any  defects 
so  that  plaintiff  might  not  show  an  outstanding 
title  in  some  one  else,  evidence  as  to  the  long  pos- 
session and  use  of  the  land  sued  for  by  defend- 
ant was  admissible. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gS  644,  645 ;  Dec  Dig.  «a» 
110(4).] 

Appeal  from  District  (kturt,  Harris  Coun- 
ty ;  John  A.  Read,  Judge. 

Action  by  A.  R.  Miller  against  Joseph  F. 
Meyer,  with  croas-action  and  plea  In  recon- 
vention. Judgment  for  defendant  on  his 
cross-action,  and  plaintiff  appeals.    Affirmed. 

Gill,  Jones  &  Tyler  and  B.  F.  Louis,  all 
of   Houston,   for   appellant     Baker,   Botts, 
Parker  &  Garwood,  D.  F.  Rowe  and  Leonard  ■ 
Doughty,  all  of  Houston,  for  appeUee. 

LANE,  J.  On  the  10th  day  of  October, 
1016,  we  handed  down  an  oral  opinion  in 
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this  case.  AppeUant  bas  filed  his  motion  for 
•a  written  opinion,,  and  In  compllanoe  with 
such  request  we  present  the  following: 

For  the  purpose  of  clearly  presenting  the 
contentions  of  the  parties,  we  make  the  fol- 
lowing statement: 

On  the  29th  day  of  September,  1838,  Sur- 
veyor H.  Trott  surveyed  and  located  a  tract 
of  land  known  as  the  Owen's  survey  in  Har- 
ris county.  He  began  this  survey  at  its 
northeast  corner;  and  from  thence  he  ran 
south  2,888  varas  for  its  southeast  corner; 
thence  west  2,888  varas  for  its  southwest 
corner;  thence  north  2,888  varas  for  Its 
northwest  corner;  thence  east  2,888  varas  to 
the  place  of  beginning. 

On  the  9th  day  of  October,  1838,  the  same 
surveyor  surveyed  and  located  what  is 
known  as  the  W.  N.  Bronaugh  survey  In  said 
county.  His  field  notes  by  which  this  survey 
was  located  call  to  begin  at  a  stake  near 
the  head  of  the  south  fork  of  Bray's  bayou 
for  its  southwest  corner ;  thence  east  3,818 
varas  to  a  stake  for  its  southeast  comer; 
thence  north  2,200  varas  to  a  stake  for  Its 
northeast  comer,  the  same  being  the  Owen's 
southeast  corker;  thence  west  3,818  varas  to 
a  stake  and  mound  In  prairie  (with  said 
Owen's  line  crossing  said  bayou  at  940  varas, 
passing  his  and  Hooker's  corner  at  2,888 
varas  and  with  Hooker's  line  828  varas  to 
Aiken's  southeast  corner  and  Hooker's  south- 
west corner);  thence  south  2,200  varas  to 
beginning — thus  locating  the  Bronaugh  sur- 
vey south  of  the  Owen  and  Hooker  surveys, 
and  making  the  combined  south  lines  of  the 
Owen  and  Hooker  the  north  line  of  the  Bron- 
augh, and  making  the  southwest  comer  of 
the  Hooker  the  southeast  corner  of  the 
Aiken,  hereinafter  described,  and  the  north- 
west comer  of  said  Bronaugh  a  common  cor- 
ner for  all  three  of  said  surveys.  The  Hook- 
er survey  referred  to  is  the  same  as  the 
Brown  shown  on  the  maps  Introduced  in  evi- 
dence. 

The  records  from  the  General  Land  Office, 
introduced  In  evidence  by  defendant  in  this 
suit,  show  that  on  the  10th  day  of  October, 
1838,  H.  Trott,  the  same  surveyor  who  sur- 
veyed and  located  the  two  surveys,  Owen  and 
Bronaugh,  on  the  20th  of  September  and 
October  9,  1838,  respectively,  surveyed  and 
located  what  is  known  as  the  Aiken  survey. 
His  calls  for  the  boundaries  of  said  survey 
are  substantially  as  follows:  Beginning  at 
a  stake  In  prairie  the  southeast  comer  of 
Black's  survey;  thence  north  1,900  varas  for 
the  northwest  comer  of  this  (Aiken)  survey; 
thence  east  one  mile  to  stake  for  northeast 
corner;  thence  south  one  mile  to  a  stake  for 
southeast  comer;  thence  west  one  mile  to 
beginning. 

The  records  from  the  General  Land  Ofilce 
showing  the  survey  and  location  of  the  Hook- 
er shows  that  Surveyor  H.  Trott,  in  seven  or 
eight  months  after  he  had  surveyed  and  lo- 
cated the  Owen,  Bronaugh,  and  Aiken  sur- 
veys, to  wit,  in  June  1839,  again  went  to  the 


same  locality  and  surveyed  and  located  the 
Hooker  survey,  making  Its  south,  west,  and 
east  boundary  lines,  respectively,  to  run  as 
follows:  Beginning  at  Owen's  southwest 
comer  on  the  Bronaugh's  north  line;  tbence 
west  with  said  line  928  varas  to  the  southeast 
comer  of  the  Aiken;  thence  north  with  the 
east  line  of  the  Aiken ;  and  then,  after  reach- 
ing the  west  line  of  the  Owen,  he  ran  with 
said  Owen's  west  line  south  to  place  of  be- 
ginning. Thus  locating  the  Hooker  or  Brown 
north  of  the  Bronaugh  and  appropriating  aU 
the  land  lying  between  the  Owen  and  Aiken, 
028  varas  In  width. 

In  April,  1840,  Surveyor  Henderson  sur- 
veyed and  located  the  Simmons,  now  shown 
on  the  ofi3cial  map  as  the  Ely,  and  in  his 
field  notes,  by  which  the  same  was  located, 
he  makes  the  south  line  of  the  Aiken  the 
north  line  of  the  Simmons,  and  the  southeast 
comer  of  the  Aiken  the  northeast  corner  of 
said  Simmons.  He  then  calls  to  ran  south 
1,344  varas  with  the  west  line  of  the  Bron- 
augh; thence  west  1,344  varas,  etc.  Thus 
making  the  west  line  of  the  Bronaugh  and 
the  east  line  of  the  Simmons  a  common 
boundary  between  the  two  surveys. 

The  probative  force  of  the  undisputed 
facts  as  above  stated  Is  that  the  records  of 
the  surveys  mentlcmed,  in  use  in  the  General 
Land  Office,  show  that  Surveyor  H.  Trott 
surveyed  and  located  the  Owen  survey  on 
September  29,  1839;  that  ten  days  later  he 
surveyed  and  located  the  Bronaugh  survey 
south  of  the  Owen,  and  made  the  south 
line  of  the  Owen  and  south  line  of  the 
Hooker  (surveyed  later)  the)  north  line  of 
the  Bronaugh;  and  that  In  running  this 
north  line  of  the  Bronaugh  he  began  at 
the  southeast  corner  of  the  Owen  and  ran 
with  the  south  lines  of  the  Owen  and 
Hooker  surveys  west  3,818  varas  to  the  Aiken 
southeast  corner,  passing  the  southwest  cor- 
ner of  the  Owen  82S  (928)  varas  east  of  the 
southeast  corner  of  the  Alkeu;  that  on  the 
day  after  locating  the  Bronaugh  he  surveyed 
and  located  the  Aiken,  with  its  east  bound- 
ary line  928  varas  west  of  the  Owen  west 
line;  that  within  seven  or  eight  months 
thereafter  the  same  surveyor  returned  to  the 
field  of  operatlous  and  located  the  UooUer  be- 
tween the  west  line  of  the  Owen  and  east  line 
of  the  Aiken  and  making  its  south  line  rest 
on  and  run  with  the  north  line  of  the  Bron- 
augh 928  varas  to  the  southeast  corner  of  the 
Aiken,  thus  appropriating  all  the  unlocated 
land  lying  north  of  the  Bronaugh,  and  be- 
tween the  Owen  on  the  east,  and  Aiken  on  the 
west;  that  Surveyor  Henderson  in  April, 
1840,  located  the  Simmons,  and  In  doing  so 
made  the  west  iMundary  line  of  the  Bronaugh 
the  east  boundary  line  of  the  Simmons,  and 
called  for  the  southeast  comer  of  the  Aiken 
as  the  northeast  corner  of  the  Simmons. 

The  maps  or  plats  of  the  Owen,  Bronaugh, 
Aiken,  Hooker,  and  Simmons  surveys  in  gen- 
eral use  in  the  General  Land  Office  from 
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1861  to  1860,  Introduced  In  evldenGe,  show  the 
relation  of  these  surveys,  one  to  the  other,  as 
they  are  located  by  the  field  notes  of  the  lo- 
cating surveyor,  as  hereinbefore  stated.  The 
title  to  aU  the  land  actually  embraced  within 
the  boundaries  of  the  Bronaugh  and  Simmons 
surveys  has  passed  by  mesne  conveyancee 
from  tbe  sovereignty  of  the  soil  to  defendant 
Meyer. 

On  November  21,  1896,  a  map  or  plat  was 
prepared  and  filed  In  the  General  Land  Office 
wUcb,  If  true,  shows  that  there  was  a  narrow 
strip  of  nnlocated  and  unappropriated  public 
land  lying  between  the  west  boundaries  of  the 
Bronaugh  and  Hooker,  and  the  east  bound- 
aries of  the  Aiken  and  Simmons,  thus  pulUng 
apart  these  surveys  and  destroying  the  com- 
mon boundaries  between  them  which  are 
shown  to  exist  by  all  the  field  notes  and 
maps  with  reference  to  said  surveys  in  the 
General  Land  Office  from  1861  to  1896,  by 
locating  the  west  lines  of  the  Bronaugh  and 
Hooker  several  hundred  varas  east  of  the 
conceded  east  line  of  the  Simmons  and  Aiken, 
and  thereby  encroaching  on  the  territory 
formerly  shown  to  be  embraced  within  the 
boundaries  of  the  Bronaugh  and  Hooker. 

In  July,  1908,  plaintiff  A.  B.  Miller  made 
application  for  a  survey  of  said  unappropri- 
ated strip  as  shown  by  the  map  of  date  No- 
vember 21,  1896.  Upon  such  appllcatloD, 
aald  aiq;>arent  unappropriated  strip  was  sur- 
veyed, and  thereafter,  on  the  4th  day  of 
February,  1909,  was  awarded  to  said  Miller 
upon  his  application  to  purdiase. 

From  the  foregoing  statement,  it  clearly 
appears  tlukt  apptilant's  contention  is  that 
the  west  Hue  of  tbe  Bronaugh  is  not  the  same 
as  the  east  line  of  tbe  Simmons,  but  in  fact 
is  several  hundred  varas  to  the  east  thereof, 
and  that  there  Is  unappropriated  publict 
land  lying  between  the  true  west  line  of  the 
Bronaugh,  which  he  contends  is  shown  by  the 
map  of  1896,  and  the  conceded  east  line  of  the 
Simmons,  and  that  the  award  of  the  same  to 
him  in  1909  passed  the  title  thereto  to  him. 

A.  R.  Miller  instituted  this  suit  against 
Joseph  F.  Meyer  to  recover  the  title  and  pos- 
session of  about  128  acres  of  land  which  he 
contends  was  public  school  land  in  1909  lying 
between  the  east  line  of  the  Simmons  (now 
Ely)  survey  and  the  west  line  of  the  Bron- 
augh survey  in  Harris  county,  which  be  al- 
leges was  awarded  to  him  by  tbe  state  of 
Texas  In  1909.  Joseph  F.  Meyer  answered 
and  denied  tbat  there  was  any  such  vacant 
land  as  claimed  by  Miller  and  pleaded  not 
guilty,  and  further  by  cross-action  and  plea 
in  reconvention  pleaded  that  he  was  the  own- 
er of  all  the  land  embraced  within  the  bound-, 
aries  of  the  Bronaugh  and  Simmons  (BIy) 
surveys,  and  prayed  for  Judgment  over 
against  Miller  for  the  title  to  said  land.  He 
also  pleaded  the  statute  of  limitation  of  three, 
five,  and  ten  years.  The  cause  was  tried  be- 
fore a  Jury,  who  were  instructed  by  the  trial 
Judge.  In  snbstanoe,  that  tbe  controlling  ques- 


ticm  in  the  case  was  as  to  the  true  location 
of  tbe  west  boundary  line  of  tbe  Bronaugh 
survey;  and  that  the  burden  of  proof  was 
upon  the  plaintiff  Miller  to  establish  by  a  pre- 
ponderance of  the  evidence  that  the  east 
boundary  of  the  Ely  (Simmons)  and  the  west 
boundary  of  the  Bronaugh  surveys  were  orig- 
inally so  located  as  that  there  was  left  be- 
tween them  a  vacancy  as  contended  by  Mil- 
ler; that  in  determining  such  question  they 
should,  if  possible,  follow  the  footsteps  of 
the  original  surveyor  as  they  were  actually 
made  on  the  ground  when  he  located  tbe  sur- 
veys Other  instructions  applicable  to  the 
facts  and  law  of  the  case  were  given.  The 
court  then  propounded  to  the  Jury  six  ques- 
tions, among  which  was  question  No.  1,  as 
follows: 

"As  surveyed  by  the  original  Burveyors,  do,  or 
do  not,  the  Bronaugh  and  Ely  surveys  join  each 
other  along  the  extent  of  the  east  boundary  lines 
of  the  Ely  survey?  You  will  answer  this  ques- 
tion by  saying,  'They  do,'  or,  'They  do  not,'  as 
you  may  find  the  fact  to  be.  If  in  answer  to  the 
preceding  question  you  say  that  the  Bronaugh 
and  E3y  surveys  do  so  join  each  other,  then  you 
need  inquire  no  farther,  but  return  your  answer 
as  your  verdict.  If  you  do  not  so  find,  you  will 
answer  the  following  questions." 

The  Jury  answered  this  question,  "They 
do,"  and  made  no  further  answers  to  the  re- 
maining questions.  Upon  this  answer  of  tbe 
Jury  the  court  rendered  Judgment  for  the  de- 
fendant Meyer  for  the  land  sued  for  in  his 
cross-bill,  wlilcb  included  the  land  sued  for 
by  Miller. 

[1]  Tbe  main  contention  of  appellant  for 
the  reversal  of  the  Judgment  rendered  in  fS- 
vor  of  appellee  is  that  while  the  surveyor  H. 
Trott,  who  surveyed  and  located  the  Br<m- 
augh  survey,  in  his  locative  field  notes,  in 
running  the  north  line  of  the  Bronaugh,  call- 
ed to  run  west  8,818  varas  to  the  southeast 
comer  of  the  Aiken  survey,  the  distance  call- 
ed for  did  not  in  fact  reach  the  southeast 
comer  of  the  Aiken,  but  fell  short  thereof  the 
width'  of  the  land  claimed  by  him  ;  that  the 
Aiken  southeast  comer  was  marked  by  no 
object  and  could  not  be  definitely  identified 
and  located,  and  therefore  the  call  for  such 
comer  did  not  carry  the  surveyor  to  tbe 
same,  and  that  under  such  circumstances 
the  distance  called  for  should  control  rather 
than  the  call  for  such  corner.  In  other 
words,  it  is  insisted  that  tbe  great  weight  and 
preponderance  of  the  evidence  la  so  over- 
whelmingly against  the  answer  of  the  Jury  to  ° 
question  No.  1  submitted  to  them  by  the 
court,  that  their  finding  should  be  set  aside 
on  appeal,  and  that  the  Judgment  rendered 
in  the  lower  court  should  be  reversed  and 
the  cause  remanded  for  another  trial 

We  have  already  seen  that  the  records  and 
maps  relative  to  the  location  and  boundaries 
of  the  Bronaugh,  and  other  surveys  with 
which  it  in  some  manner  connects,  make  a 
prima  facie  case  for  appellee  Meyer.  We 
Iiave  carefully  examined  all  the  evidence  re- 
lied upon  by  appellant  for  a  Judgment  in  his 
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ftivor,  together  with  all  the  facts  and  cir- 
cumstances proven,  and  have  reached  the 
conclusion  that  as  a  whole  the  evidence  falls 
very  far  short  of  being  such  conclusive  evi- 
dence as  would  or  should  require  from  the 
Jury  a  verdict  favorable  to  appellant. 
On  page  4  of  appellant's  brief  it  is  said: 
"The  testimony  showed  that  the  H.  Aiken  sur- 
vey was  fixed  without  contradiction  to  the  extent 
of  its  east  line,  so  far  as  its  location  to  the  east 
from  the  post  oak  upon  tbe  Thomas  Dickson  sur- 
vey is  concerned,  and  that  the  testimony  without 
contradiction,  therefore,  locates  the  east  line  of 
the  Ely  (Simmons)  survey  as  at  a  point  no  fur- 
ther east  than  the  east  line  of  the  Aiken." 

It  follows  then  that  the  southeast  corner 
of  tlie  Aiken  Is  fixed  and  established  by  the 
uncontradicted  testimony. 

[2]  The  uncontradicted  evidence  shows  that 
H.  Trott  surveyed  and  located  the  Bronaugh, 
Aiken,  Owen,  and  Hooker  (or  Brown)  surveys 
practically  at  the  same  time,  and  by  his  calls 
makes  the  southeast  comer  of  the  Aiken, 
also  the  northwest  corner  of  the  Bronaugh, 
and  the  southwest  comer  of  the  Hooker  (or 
Brown)  surveys.  We  think  the  fact  that  the 
same  surveyor  called  for  this  one  point  as 
the  common  comer  for  all  of  these  surveys, 
made  practically  at  the  same  tUne,  was  suf- 
ficient evidence  to  support  the  finding  of  the 
jury.  It  Is  inconceivable  that  the  surveyor 
who  made  these  surveys  could  have  been 
mistaken  as  to  tJie  location  of  this  point 
at  the  time  he  called  for  It  as  the  northwest 
comer  of  the  Bronaugh,  and  It  follows  from 
what  has  been  said  that.  If  the  Bronaugh 
northwest  comer  is  at  the  same  point  as  the 
southeast  comer  of  the  Aiken  and  the  north- 
east comer  of  the  Simmons  (or  Ely),  the 
west  line  of  the  Bronaugh  and  the  cast  Une  of 
tbe  Simmons  (or  Ely)  is  a  common  division 
line  of  both  surreys,  and  therefore  there  is  no 
vacancy  between  the  two  surveys  as  contend- 
ed by  appellant  We  attribute  but  little  im- 
portance to  tbe  fact  that  the  field  notes  by 
which  the  Aiken  was  located  show  that  the 
Aiken  southeast  comer  was  established  one 
day  later  than  the  line  of  the  Broiuiugh, 
which  calls  to  run  to  sucb  corner,  for  evi- 
dently both  surveys  were  made  by  the  same 
surveyor  practically  at  the  same  time.  Nor 
do  we  give  any  weight  to  the  testimony  of 
the  witness  Rosenberg  as  to  pencil  marks  on 
the  original  field  notes  of  the  Bronaugh  sur- 
vey, made  by  the  surveyor  who  located  said 
survey.  Such  testimony  does  ilot  raise  the 
Issue  as  to  whether  certain  words  were  eras- 
ed from  said  field  notes  before  tbe  Issuance 


of  the  patent.  Where  an  original  survey 
agrees  with  maps  that  have  been  in  use  for 
many  years,  tm  In  the  instant  case,  it  abould 
not  be  held  erroneous  because  it  does  not 
agree  with  resurveys  made  long  afterwards, 
and  based  upon  the  assumption  that  Infomaa- 
tlon  furnished  by  living  persons  as  to  the 
locality  of  the  lines  and  eprners  is  absolutely- 
correct,  nor  where  they  are  based  upon  an 
Indefinite  and  uncertain  starting  point.  Mc- 
Combs  v.  Sheldon,  26  S.  W.  1114;  Lyon  v. 
Waggoner,  37  Tex.  Civ.  App.  205,  83  S.  W. 
46. 

[3, 4]  The  real  object  In  applying  the  vari- 
ous calls  is  to  find  the  footsteps  of  the  sur- 
veyor. When  these  are  found  and  Identified, 
all  classes  of  calls  must  yield  to  them.  Ful- 
ton V.  Frandollg,  63  Tex.  330;  Converse  v. 
Langshaw,  81  Tex.  275,  16  S.  W.  1081;  Rul- 
ing Case  Law,  vol  4,  f  66,  p.  117.  "Ad- 
joining surveys  made  by  the  same  surveyor 
within  a  few  days  of  each  other,  mapped  with 
a  common  division  line  and  calling  for  each 
other,  will  appropriate  the  land  tbe  one  to 
the  other.  Very  clear  evidence  would  have 
to  be  adduced  to  Justify  the  conclusion  that 
any  vacancy  existed  between  such  surveys 
as  actually  made."  Wyatt  t.  Foster,  79  Tex. 
413,  16  S.  W.  679;  Stanus  v.  Smith,  8  Tex. 
Civ.  AJ)p.  685,  80  S.  W.  262 ;  Booker  v.  Hart, 
77  Tex.  146,  12  S.  W.  16. 

We  think  the  finding  Of  the  jury  that  the 
line  between  the  Bronaugh  and  Simmons  (or 
Ely)  surveys  was  a  common  division  line, 
and  that  there  was  no  vacancy  between  them, 
is  amply  supported  -  by  the  evidence  and  is 
decisive  of  the  Issues  In  this  case. 

[51  We  do  not  think  the  court  erred  in 
permitting  witnesses  to  testify  as  to  the  long 
possession  and  use  of  the  land  embraced 
within  the  boundaries  of  the  Bronaugh  and 
Ely  surveys,  sued  for  in  defendant's  cross- 
bill. He  pleaded  title  by  Umltation  to  the 
land  sued  for  in  his  cross-bill  .as  a  means,  and 
out  of  precaution,  to  protect  his  chain  of 
title  against  any  defects,  to  the  end  that  ap- 
pellant might  not  show  an  outstanding  title 
In  some  one  else.  We  think  the  evidence  ad- 
missible for  ttie  purpose  for  which  it  was 
offered. 

We  have  examined  and  considered  all  of 
appellant's  assignments  and  overrule  them. 

We  find  no  error  in  the  trial  which  result- 
ed In  the  rendition  of  the  judgment  in  favor 
of  appellee.  The  Judgment  of  tbe  trial  court 
is  affirmed. 

Affirmed. 
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INTERNATIONAL  ORDER  OF  TWELVE, 
KNIGHTS  AND  DAUGHTERS  OF  TA- 
BOR, V.  BROWN  et  al.    (No.  1690.) 

(Court  of  OiTii  Appeals  of  Texas.    Texarkana. 
Nov.  30,  1918.) 

Insvbance  <S=»814— MuTUAi  Benefit  Insub- 
A.sct — Waiveb  of  Process— Statute. 

Under  Acts  33cl  Leg.  c  113,  S  17  (Vernon's 
Sayles"  Ann.  Civ.  St.  1914,  art.  4844),  provid- 
ing that  serrlce  of  citation  in  a  salt  against  a 
fraternal  beneficiary  society  shall  be  made  on 
the  conunissioner  of  insurance,  and  that  'legal 
process  shall  not  be  served  on  such  society  in 
any  other  manner,  which  act  was  passed  after 
the  previous  statute  had  been  construed  to  pro- 
ride  only  an  additional  method  of  service,  serv- 
ice on  Uie  commissioner  is  the  exclusive  mode 
'  of  service,  whether  the  society  is  incorporated 
or  not,  and  judgment  by  default  cannot  ce  ren- 
dered, where  service  was  had  only  on  the  re- 
corder of  a  local  lodge. 

[Bd.  Note. — For  other  cases,  see  Inaarance, 
Cent.  Dig.  {  1995 ;   Dec.  Dig.  <e=»814.] 

Error  from  Franklin  (Jonnty  Court;  O.  I* 
Reaves,  Judge. 

Action  by  Tommy  Brown  and  others 
against  the  International  Order  of  Twelve, 
Knights  and  Daughters  of  Tabor.  Judgment 
for  plaintiffs  by  default,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  trlaL 

R.  T.  Wilkinson,  of  Mt  Vernon,  for  plain- 
tiff In  error.  L.  W.  Davidson,  of  Mt.  Vernon, 
for  defendants  in  error. 

WILLSON,  0.  J.  The  writ  was  prosecuted 
from  a  Judgment  by  default  against  plaintiff 
in  error  in  favor  of  Tommy  Brown,  in  his 
individual  capacity  and  as  next  friend  of 
the  minors.  Tommy,  Jr.,  Rosellee,  Mary  Ella, 
William,  and  Louella  Brown,  for  $300,  the 
sum  claimed  to  be  due  them  as  the  benefi- 
ciaries named  in  a  benefit  certificate  issued 
by  plaintiff  In  error  to  Hattle  Brown,  de- 
ceased. 

It  appears  that  the  Judgment  was  unauthor- 
ized, because  service,  as  required  by  law,  of 
a  dtatiOD  was  not  had  on  plaintiff  in  error 
before  It  was  rendered.  The  service  was  on 
one  Lottie  Gatlln,  chief  recorder  of  one  of 
plaintiff  in  error's  local  lodges,  when  it 
should  have  been  on  the  commissioner  of  in- 
surance ;  for,  it  seems,  plaintiff  in  error  was 
a  fraternal  beneficiary  society  (but  whether 
incorporated  or  not  does  not  appear  in  the 
recwd).  The  Legislature  in  section  17  of 
Act  April  2,  1918  (Gen.  Laws,  p.  227),  after 
declaring  the  service  of  a  citation  in  a  suit 
against  such  a  society  shall  be  made  on  the 
commissioner  of  Insurance,  declared: 

"I^gal  process  shall  not  be  served  upon  any 
snch  society  except  in  the  manner  provided 
herein." 

Defendants  In  error  dte  Bankers'  Union  of 
the  World  v.  Nabors,  36  Tex.  Civ.  App.  38, 
81  S.  W.  91,  and  Modern  Woodmen  of  Ameri- 
ca V.  Metcalfe,  164  S.  W.  662,  as  cases  sup- 
POTting  his  contention  that  the  mode  of  serv- 


ice of  a  dtatioQ  provided  by  the  act  was 
merely  cumulative  of  the  general  law  upon 
the  subject,  and,  therefore,  that  the  service 
had  on  the  chief  recorder  of  the  local  lodge 
was  sufficient.  The  ruling  made  In  the  first 
of  the  two  cases  mentioned  was  with  refer- 
ence to  Act  May  12,  1899  (Gen.  Laws,  p.  195), 
and  that  in  the  other  case  with  reference  to 
Act  May  1,  1909  (Gen.  Laws,  p.  357).  The 
act  of  1S99  was  repealed  by  the  act  of  1909, 
which  in  turn  was  repealed  by  Act  April  2, 
1913,  above  referred  to,  which  was  in  force 
at  the  time  the  service  was  had.  Neither  the 
act  of  1899  nor  the  act  of  1909  contained  the 
provision  In  the  act  of  1918  set  out  above. 
It  would  seem,  tiierefore,  that  that  provision 
was  made  because  of  the  rulings  in  the  cases 
cited  and  with  the  Intent  on  the  part  of  the 
Legislature  to  provide  an  exclusive  mode  of 
service  of  a  dtation  In  such  cases.  That 
such  was  the  intent  of  the  Legislature  is 
further  indicated  by  the  fact  that  the  lan- 
guage used  In  the  act  of  1909  was  that  "serv- 
ice may  only  be  made  upon  such"  commis- 
sioner, while  that  used  in  the  act  of  1913  is 
that  "service  sliall  only  be  made  upon  such" 
commissioner. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


BIDLING  V.  FANNIN  COUNTY.    (No.  1689.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  30,  1916.) 

1.  Appeal  and  Ebbob  ®=»389(3)— Patjpeb's 
Appeal— Proof  of  Inability  to  Give  Sb- 
cuBirr  FOB  Costs— Statute. 

Under  Rev.  St.  art.  2098,  providinR  that 
where  appellant  la  unable  to  pay  the  costs  of 
appeal  or  to  give  security,  he  shall  be  entitled 
to  prosecute  his  appeal,  but  must  make  strict 
proof  of  his  inability  to  pay  costs,  either  before 
the  county  judge  of  the  county  where  he  resides 
or  before  the  court  trying  the  case,  where  the 
parl7  seeking  to  appeal  as  a  pauper  is  a  non- 
resident, of  the  state,  he  must  make  proof  of 
bis  inability  to  give  the  required  security  before 
the  court  which  tried  the  case,  and  the  certifi- 
cate of  a  county  judge  in  another  state  that 
he  has  made  proof  is  of  no  legal  value  in  per- 
fecting the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2075 ;  Dec.  Dig.  <8=»389(3).] 

2.  Appeal  anp  Ebbob  iS=>792— Fundamental 
Defect  in  Pebfectinq — Notice  bt  Coubt 
—Action  bt  Adverse  Pabty. 

Where  a  nonresident  seeking  to  appeal  as 
a  pauper  did  not  make  proof  of  inability  to 
give  Oie  required  security  before  the  court 
which  tried  the  case,  as  required  by  Rev.  St. 
art.  2098,  the  defect  in  perfecting  the  appeal 
is  fundamental,  of  wbidi  the  Court  of  Appeals 
is  required  to  take  notice  without  action  by  the 
opposing  party,  so  that  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Apical  and 
Error,  Cent  Dig.  $§  8187-8141;  Dec.  Dig. 
<8=>792.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Suit  between  Sid  T.  Rldling  and  Fannin 


dtsiFor  otber  cases  see 


same  topic  and  KBT-NUMBBR  in  all  Key-Nombered  Diiests  and  IndezM    ^  i  „ 

Digitized  VlL 


252 


ISO  SOUTHWBSTBBN  RBPOBTEB 


CTcx. 


County.    Fr<Hn  a  Judgment  for  the  county, 
RidUng  appeals.    Appeal  dismissed. 

J.  H.  O.  Lee  and  H.  O.  Bvans,  both  of  Bon- 
ham,  for  appellant.  A.  8.  Broadfoot,  of  Bon- 
ham,  for  appellee. 

HODGES,  J.  The  appeal  In  this  case  Is 
prosecuted  upon  an  affidavit  In  lieu  of  an 
appeal  bond.  In  his  original  petition  the  ap- 
pellant alleged  that  he  was  a  resident  of 
MlUer  county,  Ark.  As  proof  of  his  Inability 
to  make  the  bond  required  for  an  appeal  he 
presents  an  affidavit  to  that  effect  made  be- 
fore a  notary  public  of  Miller  county,  Ark. 
Accompanying  this  affidavit  he  has  filed  the 
following  certificate  from  the  county  Judge 
of  Miller  county,  Ark.: 
"The  State  of  Arkansas,  County  of  Miller. 

"I,  J.  M.  Oats,  county  judge  of  the  county  of 
Miller  and  state  of  Arkansas,  do  hereby  certify 
that  Sid  T.  Ridley,  the  plaintiff  in  the  above 
cause,  has  this  day  made  proof  before  me  of  his 
inability  to  pay  the  costs  of  the  appeal  in  said 
cause,  or  any  part  thereof,  and  that  he  is  un- 
able to  give  security  therefor." 

Article  2008,  B«v.  St,  whldi  regulates  ap- 
peals to  this  court,  Is  as  follows: 

"Where  the  appellant  or  plaintiff  In  error  is 
unable  to  pay  the  costs  of  appeal,  or  give  se- 
curity therefor,  he  shall  nevertheless  be  entitled 
to  prosecute  his  appeal;  but,  in  order  to  do 
so,  he  shall  be  required  to  make  strict  proof 
of  his  inability  to  pay  the  costs,  or  any  part 
thereof.  Such  proof  shall  be  made  before  the 
county  judge  or  the  county  where  such  party 
resides,  or  before  the  court  trying  the  case,  and 
shall  consist  of  the  affidavit  of  said  party,  stat- 
ing his  inability  to  pay  the  cost,  which  affidavit 
may  be  contested  by  any  officer  of  the  court 
or  party  to  the  suit,  whereupon  it  shall  be  the 
duty  of  the  court  trying  the  case,  if  In  session, 
or  the  county  judge  of  the  county  in  which  the 
suit  is  pending,  to  hear  evidence  and  to  deter- 
mine the  right  of  the  party,  under  this  article, 
to  his  appetO." 

It  will  be  observed  that  there  are  two 
tribunals  before  which  proof  of  Inability  to 
give  the  required  security  may  be  made — 
one,  the  court  trying  the  case,  and  the  other, 
the  county  judge  of  the  county  where  the  ap- 
pealing party  resides.  It  has  been  definitely 
decided  that  the  reference  In  this  statute  to 
the  county  Judge  of  the  county  in  which  the 


appealing  party  resides  Is  limited  to  the 
county  Judges  4^  counties  in  Texas,  and  Is 
not  available  to  nonresidents  attempting  to 
appeal  In  forma  pauperis.  Harvey  v.  Cum- 
mings,  62  Tex.  187 ;  Fletcher  r.  Anderson,  145 
S.  W.  622.  See,  also.  Smith  v.  Buffalo  Oil  Co, 
99  Tex.  77,  87  S.  W.  659.  In  the  last-men- 
tioned case  Associate  Justice  Williams  said: 
"The  statute  defines  what  the  proof  it  re- 
quires shall  be,  when  It  provides  that  it  'shall 
consist  of  the  aiffidavit  of  said  party,  stating  bis 
inability  to  pay  costs':  *  •  *  and  'its  evi- 
dent purpose  is  to  enable  the  appellant  to  make 
prima  facie  proof  of  his  inabili^  to  give  the  re- 
quired security  and  to  enable  those  having  coa- 
nicting  interest  to  controvert  such  proof  —cit- 
ing Wooldridge  v.  Boiler,  62  Tex.  461. 

He  continues: 

"When  it  is  made  before  the  court  trying  th* 
case,  if  in  session,  the  statute  requires  no  other 
action  if  there  be  no  contest.  It  is  only 
where  the  affidavit  is  made  before  some  officer 
not  authorized  to  determine  the  facts  in  case 
of  a  contest  that  it  has  been  held  or  intimated 
by  this  court  that  it  must  be  presented  to  one 
who  is  so  authorized  for  further  action  on  his 
part." 

[1,  2]  It  follows  from  what  has  been  de- 
cided in  the  cases  referred  to  that  the  ap- 
pellant in  this  instance  should  have  made 
his  proof  of  inability  to  give  the  required  se- 
curity before  the  court  which  tried  the  case, 
and  the  certificate  <rf  the  county  Judge  of 
Miller  county,  Ark.,  is  of  no  legal  value  in 
perfecting  this  appeal.  The  record  fails  to 
show  that  the  affidavit  of  the  notary  public 
was  ever  presented  to  the  court  wliich  tried 
the  case,  and  for  that  reason  there  is  no  evi- 
dence that  the  statute  was  complied  with. 
It  has  been  frequently  decided  that  it  must 
affirmatively  appear  from  the  record  that  the 
statutory  requirements  for  perfecting  an  ap- 
peal have  bem  followed.  Sanders  t.  Ben- 
son, 61  Tex.  Civ.  App.  690,  114  S.  W.  435, 
and  cases  there  cited.  Other  cases  might  al- 
so be  mentioned  in  which  similar  holdings 
are  announced,  but  we  deem  it  unnecessary. 
The  defect  here  referred  to  is  a  fundamental 
one  of  which  we  are  required  to  take  notice 
without  any  action  on  the  part  of  the  oppos- 
ing party. 

The  appeal  will  therefore  be  dismissed. 
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BCSSEIX  y.  KOBINNSCEE.    (No.  5738.) 

(Ooort  of  OhU  Appeal*  of  Texas.    Ban  Anto- 
nio.   Dec.  18,  Uiai) 

1.  Apfeai.  and  Brbob  4=»50&— Psocbediitos 
TO  Trakbrb  Oavsb— NonoK  or  Apfkai.. 

Where  the  tranacript  ahowa  that  no  notice 
of  appeal  waa  raven  by  appellant  in  open  coart, 
the  Court  of  Civil  Appeals  has  no  authority 
to  consider  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2317;  Dec.  Dig.  «=>509.] 

2.  Appeal  and  Ebbob  «=»417(1)  —  Pboceed- 

IN08    TO    TRAITSrEB    OaTJHB— NOTICK    0»    AP- 
PEAI.. 

A  paper  which  in  no  -way  identifiea  the  caae, 
whether  by  its  style,  ffle  number,  or  the  descrip- 
tion of  any  indzment  or  order,  and  which  is  not 
rigned,  though  filed  with  the  clerk  of  court,  doea 
not  constitute  notice  of  appeaL 

[EkL  Note. — For  other  caaea,  aee  Appeal  and 
Error,  Oent  Dig.  tf  2140.  2141;  Dec.  Dig.  <8=i> 
«7(li.] 

3.  Appxai.  and  Ebbob  €=>417(1)  —  Pbooeed- 
iNos  TO  Tbansfeb  Caubb— NoTicnt  or  Ap- 

PEAI.. 

Under  Rev.  Civ.  St  art  2086,  providing 
that  where  the  appellant  ia  not  nqnired  by 
law  to  jgive  bonda,  the  appeal  ia  perfected  by 
the  notice  provided  for  in  the  preceding  arti- 
cle, which  anthorisea  notice  of  appeal  in  open 
court,  a  notice  of  appeal,  made  by  filing  a  writ- 
ten statement  with  the  clerk,  if  not  brought  to 
the  attention  of  the  court,  does  not  amount  to 
a  notice  in  open  court,  and  ia  not  auffident 

[Ed.  Note. — For  other  cases:  see  Appeal  and 
Error,  Cent  Dig.  ||  2140,  2141;  Dec.  Dig.  «=» 
417(li.] 

Appeal  from  Dlatrict  Oooit,  Olllesple 
CoTinty ;  N.  T.  Stnbba,  Judge. 

Suit  by  A.  B.  Bnssell  against  Albert  Koen- 
necke.  Prom  a  Judgment  for  defendant, 
plaintiff  appeals.    Dismissed. 

James  Baley,  of  San  Antonio,  for  appel- 
lant A.  W.  Moarsiind,  of  Fredericksburg, 
for  appellee. 

SWEARINOEN,  J.  Appellant,  A.  E.  Rus- 
sell, filed  a  partition  suit  against  appellee, 
A.  E.  Koennecke.  Appellee  a^iswered  by  a 
general  demurrer  to  appellant's  petition.  On 
the  22d  day  of  February,  1918,  the  court  ren- 
dered the  following  Judgment: 

"No.  995.  A.  B.  Bnssell  v.  Albert  Koennecke. 
February  22, 1910.  On  this  day  came  on  to  be 
heard  the  above  nnmbered  and  styled  case,  de- 
fendant's demurrer  to  plaintifTs  original  peti- 
tion, and  after  hearing  the  same  and  plaintifTs 
Eetition,  it  ia  considered  by  the  court,  that  the 
Lw  is  with  the  defendant  wherefore  it  was  or- 
dered and  adjudged  that  the  said  demurrer  be 
sustained,  and,  plaintiff  refasing  to  amend,  it 
was  farther  ordered  and  adjudged  that  this  case 
be  and  la  dismissed,  that  the  defendant  Albert 
Koennecke,  have  and  recover  from  plaintiff, 
A.  E.  Russell  and  the  sureties,  James  Raley 
and  Jennie  Ilaley,  all  costs  in  this  behalf  ex- 
pended, for  which  execution  will  issue." 

On  February  23,  1916,  the  following  was 
filed: 

"PUintJfT,  having  filed  a  trial  amendment,  re- 
fuies  to  farther  amend,  and  the  canse  is  dis- 
missed, to  which  plaintiff  excepts  and  givev 
notice  of  appeal  on  the  ground  that  the  petition 


is  a  good  one  and  the  demurrer  was  not  called 
to  the  attention  of  the  court  at  the  first  term 
when  the  business  of  the  court  did  not  inter- 
fere." 

The  only  assignmenta  complain  of  tbe  or- 
der of  the  court  sustaining  the  demnrrer; 
consequently  there  is  no  statement  of  facts. 

[1]  The  transcript  shows  no  notice  of  ai>- 
peal  given  by  appellant  in  opoi  court  For 
this  reason  this  appellate  court  has  no  au- 
thority to  consider  the  case.  W.  U.  Tel.  Co. 
V.  O'Keefe,  87  Tex.  423,  28  S.  W,  945;  Mc- 
Millan V.  White  House  Lumber  Co.,  149  S. 
W.  734;  Houston  ft  T.  C.  R.  Co.  v.  Parker, 
104  Tez.  162,  135  S.  W.  870;  El  Paso  ft  S. 
W.  B.  OOk  v.  Kelley,  99  Tex.  87,  87  S.  W. 
660;  Smitbwlck  t.  Kelly,  79  Tex.  564,  15  S. 
W.  486. 

[2,  >]  Tbe  paper  filed  February  23,  1916, 
and  o^ied  above  in  no  way  Identifies  the 
case  at  bar.  The  style  of  tbe  case  and  the 
file  number  do  not  appear  on  it ;  neither  does 
it  describe:  any  Judgment  nor  order,  and  it  is 
not  signed.  Even  if  it  did  identify  tbe  case, 
filing  It  with  tlie  clerk  does  not  constitute  no- 
tice of  appeal.  Notice  of  appeal  made  in  a 
particular  manner  is  necessary  to  give  this 
court  Jurisdiction  of  the  cause.  B.  C.  St 
art  2085. 

Forthermote,  If  notice  of  appeal  could  be 
given  by  filing  a  written  statement  to  that 
effect  with  the  clerk,  still,  if  it  was  not 
brought  to  the  attention  of  the  court,  It  was 
not  notice'  made  In  open  court  which  is  tbe 
manner  of  giving  the  notice  required  by  the 
statutes.  Gibson  v.  Singer  Sewing  Machine 
Co.,  147  S.  W.  284. 

Because  the  record  does  not  show  that  ap- 
pellant gave  notice  of  appeal  in  open  court, 
the  cause  wUl  be  dismissed  from  the  docket 
of  this  court ;  and  it  is  so  ordered. 

Dismissed. 


DODSON  V.  JONES,  County  Superintendent 
(No.  5762.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  6. 1916.) 

1.  Schools  and  Sohool  Distbiots  «a>144(5) 

— TXAOHXBS— COICPBNBATION. 

Where  the  court  found  that  a  contract  to 
pay  relator  $75  a  month  as  school  principal  and 
$50  a  month  as  Janitor  out  of  the  free  school 
money  of  tbe  state  waa  made  to  evade  Rev.  St 
1911,  arts.  2780,  2781,  providing  that  a  teacher 
holding  a  first-grade  certificate  shall  in  no 
event  receive  more  than  $75  a  month  from  the 
pubUc  free  school  fund,  and  also  found  that  an- 
other person  waa  employed  aa  janitor  in  the 
same  school,  vouchers  granted  by  the  trustees 
for  the  additional  salary  to  the  principal  as 
janitor  were  properly  rejected  by  the  county  su- 
perintendent 

[Ed.  Note.— For  other  cases,  see  SchoolB  and 
School  Districts,  Oent  Dig.  i  313;  Dec.  Dig. 
<8=»144(5).] 

2.  Schools  and  School  Distbictb  ^=>144(5) 
— Teachebs — Compensation. 

Rev.  St  1011,  art  2772,  providing  that  the 
state  and  county  available  school  fmids  shall 
be  used  exclusively  for  the  payment  of  salaries 
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of  teachers  and  anperintendents  and  fees  for 
taking  the  scholastic  census,  and  that  the  sur- 
plus of  the  state  fund  may  be  used  to  pay  jani- 
tors and  for  other  enumerated  purposes,  does 
not  authorise  payments  from  tne  tree  school 
fund  to  a  principal  as  janitor. 

[Ed.  Note-— For  otber  cases,  see  Schools  and 
School  Districts,  Cent.  TUg.  i  813;  Dec.  Dig. 
<8=3l44(5).] 

Appeal  from  Val  Verde  County  Court;  J. 
Q.  Henry,  Judge. 

Application  by  J.  L.  Dodson  for  mandamus 
to  Josephine  Jones,  County  Superintendent. 
From  a  Judgment  denying  the  application, 
the  relator  appeals.    Affirmed. 

J.  li,  Dodson,  of  Dallas,  for  appellant  Vbil 
B.  Foster,  of  Del  Rio,  for  appellee. 

FLY,  C.  J.  Appellant  sought  a  writ  of  man- 
damus to  compel  appellee,  the  superintend- 
ent of  public  instruction  for  Val  Verde  coun- 
ty, to  pay  certain  vouchers  which  he  claimed 
evidenced  certain  sums  due  him  for  services 
as  janitor  of  a  public  school.  The  court 
heard  the  application  and  denied  the  man- 
damus. 

Appellant  was  the  principal  of  school  No. 
1,  district  No.  2,  and  was  being  paid  the  sum 
of  $75  out  of  the  free  school,  money  of  the 
state.  About  the  same  time  of  his  employ- 
ment as  principal,  he  was  also  employed  by 
the  trustees  as  janitor  with  a  salary  of  $50 
a  month.  Vouchers  were  issued  to  appellant 
for  his  services  as  janitor,  and  the  county 
superintendent,  N.  S.  Jones,  approved  two  of 
them  before  he  went  out  of  office.  He  was 
succeeded  by  Miss  Eva  Strickland,  and  she 
refused  to  approve  the  seven  remaining 
vouchers.  The  matter  was  appealed  to  the 
county  board  of  education,  then  to  the  state 
superintendent,  and  finally  to  the  state  board 
of  education ;  the  last  two  mentioned  sus- 
taining the  county  superintendent.  No  spe- 
cial tax  was  levied  by  schools  1  and  2,  with 
which  appellant  was  connected,  but  were  run 
on  state  money  alone.  Appellant  performed 
services  both  as  principal  and  janitor  for 
nine  months,  the  time  for  which  he  was  em- 
ployed by  the  trustees.  Miss  Strickland  re- 
signed and  was  succeeded  by  appellee.  The 
voucbers  were  not  presented  to  her  for  ap- 
proval. 

[1  ]  The  court  found  that  the  contract  with 
appellant  for  his  services  as  janitor  was  made 
to  evade  the  terms  of  articles  2780  and  2781, 
Revised  Statutes,  which  provide,  among  oth- 
er things,  that  a  teacher  holding  a  first-grade 
certificate  shall  in  no  event  receive  more  than 
$75  a  month  from  the  public  free  school  fund. 
The  court  also  found  that  a  man  named 
Tristan  Maldanado  was  also  employed  as 
janitor  In  the  same  s(^ool  In  which  appellant 
was  employed  as  principal  and  janitor.  The 
law  could  not  be  evaded  in  that  way,  and 
the  vouchers  granted  by  complacent  trustees 
were  pr<^erly  rejected  by  the  county  super- 
intendent.   It  is  a  preposterous  proposition 


that  a  country  school,  or  two  country  sdiools, 
would  require  the  services  of  two  Janitors. 
We  are  of  opinion  that  it  was  never  intended 
that  the  principal  of  a  school  should  I>e  paid 
two  salaries  out  of  the  public  free  school 
money. 

[2]  The  first  section  of  article  2772,  Rev. 
Stats.,  which  is  dted  by  appellant,  provides 
that  the  state  and  county  available  school 
funds  stiall  be  used  exclusively  for  tlie  pay- 
ment of  salaries  of  teachers  and  superin- 
tendents and  fees  for  taking  the  scholastic 
census,  and  we  fall  to  see  what  aid  or  com- 
fort that  gives  a  man  who  is  endeavoring  to 
obtain  a  part  of  the  sdiool  fund  for  services 
as  a  janitor,  when  he  was  drawn  for  the 
same  time  pay  as  principal  of  the  scbooL  It 
is  true  that  in  the  second  section  of  the  arti- 
cle cited  it  is  provided  that  a  surplus  of  such 
state  fund  may  be  used  to  pay  janitors  and 
for  other  enumerated  purposes,  but  not  to 
Increase  the  pay  of  teachers.  The  otber  arti- 
cles and  decisions  cited  do  not  sustain  the 
contention  of  appellant 

The  judgment  is  affirmed. 


CARR  v.   WRIGHT.      (No.   1073.) 

(Court  of  Civil  Appeals   of  Texas.     Amarillo. 

Dec.  e,  1916.) 

1.  Appbai.  and  Ebror  «s»1051(3)— Habicless 

EbbOH— RUUNO  ON  EVIDBNCK. 

Any  error  in  allowing  plaintiff  to  testis 
that  T.  made  the  contract  as  agent  of  defend- 
ant was  harmless;  defendant  teatifying  that  T. 
made  it  both  for  himself  and  as  representative 
of  defendant,  and  it  appearing  that  after  it  was 
made  the  whole  matter  was  submitted  to  the 
defendant  and  the  terms  approved  by  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4164,  4167;  Dec  Dig.  «= 
1061(3).] 

2.  Pabtees    ®=»84(2)  —  NoNJOiNDEB  —  Action 
AOAINST  Partnkb— Waives. 

Defect  of  the  petition  in  suing  one  partner 
alone  on  the  firm's  obligation  is  waived  by  de- 
fendant not  interposing  plea  in  abatement. 

[£>d.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  81  136,  188,  141,  142;  Dec  Dig.  «=>84(2).l 

Appeal  from  Roberts  County  Court;  J.  B. 
Kinney,  Judge. 

Action  by  J.  P.  Wright  against  J.  J.  Carr. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  W.  Sanders,  of  Canadian,  for  appellant 
Coffee  &  Holmes,  of  Miami,  for  appellee. 

HALL,  J.  Appellee,  plalntlfl  below,  sued 
appellant,  alleging,  in  substance,  that  during 
the  year  1915  he  was  the  owner  of  a  thresh- 
ing outfit;  that  the  defendant  Can,  acting 
by  and  through  his  duly  authorized  agent 
Sam  Teague,  employed  plaintiff  to  thresh  cer- 
tain crops  of  wheat,  mllo  maize,  etc.,  located 
on  the  defendant's  farm;  that  he  contracted 
with  defendant  through  his  agent  Teague  to 
do  the  threshing  at  8  and  10  cents  per  bush- 
el; that  by  the  terms  of  the  contract  plain- 
tiff was  to  furnish  a  dependent  creiw,  consist- 
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Ing  of  engineer,  Beporator  man,  and  water 
hauler;  and  tbat  defendant  was  to  furnish 
the  remainder  of  the  crew  and  outfit  consist- 
ing of  men,  wagons,  and  teams,  and  that 
feed  and  coal  should  be  hauled  to  the  thresh- 
er by  such  teams,.  In  the  alternative  It  is 
alleged  that  If  no  such  contract  was  formed, 
Chen  defmdant  was  Indebted  to  plalntltC  for 
services  rendered  In  threuhUg  said  crops  to 
the  reasonable  amount  of  8  and  10  cents  per 
bushel;  that  only  $40  had  been  paid  on  the 
account,  leaving  a  balance  due  plaintiff  oC 
$309.08. 

Defendant  answered  by  general  demurrer, 
special  exceptions,  and  general  denial,  and 
alleged  in  substance  as  follows:  That  plain- 
tiff was  to  have,  as  compensation  for  thresh- 
ing, 8  and  10  cents  per  bushel,  but  that 
plaintiff  shonld  furnish  an  Independent  crew 
—that  Is,  furnish  aU  the  help  necessary  to 
properly  do  the  threshing ;  that  the  contract 
set  up  by  plaintifif  was  not  a  contract  be- 
tween plalntUt  and  defoidant,  but  was  a 
contract  between  plaintiff  on  one  side  and 
the  defendant,  and  Sam  Teague,  who  Jointly 
owned  with  defendant  the  grain  threshed,  on 
the  other  side.  Defendant  further  pleaded 
payment  to  the  amount  of  $336.66,  by  reason 
of  which  plaintiff  had  already  overpaid  in 
the  sum  of  $32.50,  and  prayed  for  Judgment 
for  said  overplus. 

A  trial  before  a  Jury  resulted  in  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of 
$234,  being  the  sum  fixed  as  reasonable  com- 
pensation for  sej^ces  rendered. 

[1]  The  first  error  assigned  is  the  court 
erred  in  permitting  appellee  to  testify  that 
Teague  made  the  c(mtract  with  him  as  the 
agent  of  Carr.  Carr  testified  that  Teague 
made  the  contract  with  appellee  as  the  rep- 
resentative of  both  himself  and  Carr.  It  fur- 
ther appears  from  the  statement  of  facts  that 
after  appeUee  and  Teague  had  made  the 
contract  the  whole  matter  was  submitted  to 
Carr  and  the  terms  approved  by  him.  The 
error.  If  any,  is  therefore  harmless. 

[2]  The  remaining  assignments  in  various 
ways  insist  that  because  Teague  was  Jointly 
interested  in  the  crops  with  Carr,  or,  as  is 
stated  by  several  witnesses,  was  a  partner 
with  Carr  in  the  grain  to  be  threshed,  no 
Judgment  should  have  been  rendered  against 
Carr  alone  for  the  whole  amount  Appellant 
did  not  seek  to  abate  the  action  because  of 
the  defect  of  parties  defendant  by  sworn 
plea,  as  required  under  the  statute.  They 
therefore  waived  this  defect  in  the  petition. 
Vernon's  Sayles'  Civil  Statutes,  art  1906, 
nibsec.  5;  Slayden-Klrksey  Woolen  MUl 
V.  Robinson,  143  8.  W.  294 ;  Sellers  v.  Puck- 
ett,  180  S.  W.  640;  Holman  v.  Vickery,  106 
S.  W.  430;  St  Louis  Southwestern  Ry.  Co. 
V.  Parks,  40  Tex.  Civ.  App.  480,  90  S.  W.  344; 
Brackenrldge  v.  Clarldge,  42  S.  W.  1005. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  is  alBrmed. 


HIIiL  et  aL  y.  STATE  et  at    {No.  7262.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  29,  1916.) 

1.  Pbocess  4=96— Ahendicent  of  Pleadino 
—New  Cattsk  or  Action. 

When  a  defendant  has  once  been  served 
with  citation,  he  must  take  notice  of  any 
amendment  of  the  petition  not  setting  op  a  new 
or  additional  cause  of  action,  but  when  the 
amendment  presents  an  additional  or  new  cause 
of  action,  citation  must  be  issned  thereon  and 
served  on  him  to  authorize  jndgment  by  do- 
fault  thereon. 

[£kl.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  {  5;  Dec  Dig.  «=36.] 

2.  Judgment  <S=>17(1)— Default  Judouent 
—Tax  Judgment. 

Where,  in  a  suit  by  the  state  for  unpaid 
land  taxes,  the  amended  petition  sued  for  a 
much  larger  amount  than  the  original,  claiming 
taxes  for  additional  years,  and  a  number  of  de- 
fendants sued  in  the  first  were  not  joined  in 
the  second,  the  cause  of  action  was  changed, 
and  default  judgment  on  the  amended  petiHon 
without  service  of  citation  thereon  was  unau- 
thorized. 

[Sid.  Note.— E\>r  other  cases,  see  Judgment, 
Cent  Dig.  {  25 ;  Dec.  Dig.  <S=17(1).] 

d.  Judgment  <3=9l0in)— Default  Judgment 
—Tax  Judgment— vekification. 
Under  Rev.  St  art  7688,  requiring  petition 

in  suit  to  collect  dehnqnent  taxes  to  be  verified, 

etc.,  an  unverified  petition  in  such  suit  will  not 

support  judgment  by  default 
[Ed.   Note.— For  other  cases,  see   Judgment 

Cent  Dig.  §§  168,  170;  Dec.  Dig.  <S=>101(1).] 

Error  from  District  Goort,  Harris  County ; 
Ohas.  E.  Ashe,  Judge. 

Suit  by  the  State  against  H.  Masterson 
and  others,  in  which  amended  original  peti- 
tion was  filed,  making  additional  defendants, 
George  A  Hill  and  another,  and  also  a  sec- 
ond amended  original  petition,  making  de- 
fendants George  A  Hill  and  others.  Judg- 
ment for  the  State,  and  defendant  George  A. 
Hill  and  others  bring  error.  Reversed  and 
remanded. 

Geo.  A  Hill.  Jr.,  of  Houston,  for  plaintiffs 
in  error. 

PLEASANTS,  O.  J.  The  state  of  Texas 
brought  this  suit  against  H.  Masterson  and 
five  other  defendants,  one  of  whom  was 
plaintiff  in  error  Julia  Hill,  to  recover  $484.- 
94  alleged  to  be  the  amount  of  the  state  and 
county  taxes  due  for  the  years  1901,  1904, 
1005,  1907,  and  1908  on  a  tract  of  land  which 
was  described  in  the  original  petition  as 
"1,000  acres  of  land  in  the  David  Harris  sur- 
vey, abstract  No.  26,  said  1,000  acres  being 
the  same  property  referred  to  in  a  deed  from 
Mrs.  Annie  H.  Boxley  to  H.  Masterson,  dat- 
ed and  recorded  in  volume  145,  page  28  of 
the  deed  records  of  Harris  county,  Tex., 
all  said  property  being  situated  In  the  coun- 
ty of  Harris  in  the  state  of  Texas."  By  an 
amended  original  petition  filed  on  April  12, 
1913,  additional  defendants  were  made, 
among  whom  were  plaintiffs  in  error  George 
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A.  Hill  and  Raymond  HIIL  The  amount 
claimed  by  the  amended  petition  waa  $724.- 
12,  state  and  county  taxes  for  the  years  1901 
and  1904  to  1911,  inclnslve,  upon  land  de- 
scribed as  in  the  original  petition.  PlaintliTs 
in  error  George  A.  Hill,  Julia  Hill,  and  Ray- 
mond Hill  were  duly  served  with  citation  on 
said  amended  petition,  but  did  not  appear  or 
answer  in  said  cause.  On  June  18,  1915,  a 
second  amended  original  petition  was  filed. 
In  which  only  the  plaintiffs  in  error  and  J.  J. 
Sweeney  and  the  Texas  Town  Lot  &  Im- 
provement CJompany  were  made  defendants. 
The  amount  claimed  in  this  petition  was 
$835.91,  "taxes  due  for  the  year  1901  and 
the  years  1904  to  1914,  inclusive,  on  949 
acres  of  land,  more  or  less,  in  the  David 
Harris  survey,  and  being  the  unsold  portion 
of  a  1,000-acre  tract  conveyed  by  Mrs.  Annie 
Boxley  to  H.  Masterson."  This  petition  was 
not  verified  by  affidavit  of  the  attorney  who 
brought  the  suit,  nor  of  the  county  Judge 
of  Harris  county,  as  required  by  the  statute. 
No  citations  were  Issued  on  this  petition, 
and  no  answers  were  filed,  and  no  appear- 
ance made  by  any  of  the  plaintiffs  in  error, 
On  July  12,  1916,  judgment  by  default  was 
rendered  on  said  second  amended  petition  in 
favor  of  the  state  of  Texas  against  plaiuUfls 
in  error  and  J.  J.  Sweeney  and  the  Texas 
Town  Lot  4  Improvement  Company  for  the 
sum  of  $1,081.95,  and  foreclosure  of  tax  lien 
for  said  amount  on  929  acres  of  land  out  of 
the  David  Harris  survey  in  Harris  county. 
Plaintiffs  in  error  ask  a  reversal  of  this 
Judgment  upon  two  grounds:  First,  because 
they  were  not  served  with  citation  upon  the 
second  amoided  petition  on  which  the  Judg- 
ment was  rendered,  and  did  not  answer  or 
make  any  appearance  in  said  cause,  and  the 
amount  claimed  in  said  petition  being  larger 
and  being  taxes  claimed  for  additional  years 
to  those  mentioned  In  the  petition  upon 
which  plaintiffs  in  error  were  cited,  and  the 
claim  not  being  against  all  of  the  defendants 
named  In  the  petition  on  which  they  were 
served  with  citation,  the  trial  court  was  not 
authorized  to  render  a  d^ault  Judgment 
against  them ;  and  second,  that  the  Judgment 


was  not  authorized  because  the  petition  upon 
wbldi  it  was  r^idered  was  not  verified  as  re- 
tailed by  ttie  statute.  Both  of  tbeae  objec- 
tions to  the  Judgment  an  valid  and  must  be 
sustained. 

[1,2]  It  la  unneoessoiy  to  dte  authorities 
on  the  proposition  that  a  Judgment  by  de- 
fault is  nnauthorleed  jvhen  the  defendant 
against  whom  it  is  rendered  has  not  been 
served  with  citation  and  baa  not  answered 
or  made  appearance  in  the  cause.  When  a 
defendant  has  once  been  served  wltli  cita- 
tion, he  must  take  notice  of  any  amendment 
of  the  petition  wtiicb  does  not  set  up  a  new 
or  additional  cause  of  action,  but  when  the 
amendment  presents  an  additional  or  new 
cause  of  action,  citation  must  be  issued 
thereon  and  served  on  the  defuidant  to  au- 
thorize a  Judgment  by  default  upon  such 
new  or  additional  cause  of  action.  The 
cause  of  action  aUeged  in  the  petition  upon 
which  the  judgment  was  rendered  was  not 
the  same  as  that  alleged  in  the  petition  up- 
on which  plaintiffs  in  error  were  served  with 
citation.  The  amount  sued  for  was  much 
larger  and  is  claimed  as  taxes  for  other 
years  in  addition  to  those  mentioned  in  the 
first  amended  petition,  and  a  number  of  the 
defendants  who  were  sued  Jointly  with  plain- 
tiffs in  error  In  the  first  amended  petition 
were  not  sued  by  the  petition  on  which  the 
judgment  was  rendered.  Franklin  v.  (Sty  of 
Houston,  22  Tex.  CHv.  App.  459,  54  8.  W.  913. 

[3]  It  is  provided  by  article  7688  of  our 
Revised  Statutes  that  a  petition  in  a  suit  to 
collect  deUnguent  taxes  "shall  be  verified  by 
the  aflldavit  of"  the  attorney  bringing  the 
suit,  "or  the  county  judge,  to  the  effect  that 
the  averments  contained  in  said  petition  are 
true  to  the  best  knowledge  and  belief  of  af- 
fiant." It  has  been  held,  and  we  tbink  cor- 
rectly, that  an  unverified  petition  in  a  suit 
of  this  kind  will  not  support  a  judgment  by 
default  Cockrell  v.  State,  22  Tex.  Civ.  App. 
568,  56  S.  W.  579. 

For  the  reasons  Indicated,  the  judgment  of 
the  court  below  against  plaintiffs  in  error  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATB  V.  COOPER.    (No.  19023.) 

(Supreme  Gonrt  of  Missouri,  Dinslon  No.  2. 
Dec  23,  1916.) 

CRnaNAi  IUaw  «=>1(»1(1),  1124(1),  1125  - 

Bin.  or  EIxcEPnoNS— Rbvmw. 
Where  the  bill  of  exceptions  in  a  criminal 
case  does  not  contain  or  caU  for  a  motion  for 
new  trial  and  in  arrest  of  jndgment,  the  appel- 
late review  is  limited  to  the  record  proper. 

[Ed.  Note— For  other  i^ses,  see  Criminal  Law, 
tent  Dig.  «  2803,  2828-2830,  2939,  2947, 
:'949;   Dec  Kg.  <3=>1091(1),  1124(1),  1126.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Carr  McNatt,  Judge. 

James  Cooper  was  convicted  of  haring  un- 
lawful possession  of  certain  burglarious  tools, 
ud  appeals.     Affirmed. 

A.  T.  Dunun,  of  Jefferson  City,  for  appel- 
lant John  T.  Barker,  Atty.  Oen.,  and  Thom- 
as J.  Higgs,  Asst.  Atty.  Qen.  (J.  B.  BilUnga, 
of  JefFerson  City,  of  counsel),  for  the  State. 

WILLIAMS,  C.  Upon  an  Information 
charging  him  with  a  riolatlon  of  section  4529, 
R.  S.  1909,  by  having  in  his  custody,  etc, 
certain  burglarious  tools,  defendant  was  tried 
In  the  circuit  court  of  Lawrence  county, 
found  guilty,  and  his  punishment  was  assess- 
ed at  two  years  in  the  penitentiary.  Defend- 
ant baa  appealed. 

The  bill  of  exceptions  filed  herein  does  not 
eoDtain  or  call  for  the  motion  for  a  new  trial 
ud  in  arrest  of  Judgment.  Under  such  con- 
dition of  the  record,  the  appellate  review  Is 
confined  to  the  record  proper.  State  v.  Roan, 
221  Mo.  550,  120  S.  W.  766.  Upon  reviewing 
the  record  proper,  we  find  the  same  to  be 
free  from  error. 

The  Judgment  la  affirmed. 

ROY,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
Williams,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


STATB  ▼.  BOBBST.    (No.  19684.) 

(Supreme  Oonrt  of  Missonri,  Division  No.  2. 
Dec.  6,  1916.) 

1.  CtauJUAL  Law  «S3636(3)  —  Tbial  —  Prks- 
EitcE  OF  Accused. 

That  accused  was  not  present  when  his  case 
wa*  set  for  trial  did  not  require  a  reversal,  in 
the  alMence  of  a  request  to  be  preaent. 

tBA.  NotCb — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1470.  1471;  Dec  Dig.  «=> 
636(3).] 

2.  CsnaNAi,  Law  i8=>1115(2)  —  Review  — 
Chaixemoe  to  Jttbob. 

Where  the  bill  of  exceptions  failed  to  dis- 
close any  challenge  to  a  Juror,  a  contention  of 
accused  that  the  court  erred  in  failing  to  sustain 
a  challenge  could  not  be  considered  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2927;  Dec  Dig.  <a=9 
1115(2).] 


8.  Jtnr  «=»3S(2)  —  Rioht  to  Uitfbxjudiobd 

JtJBOB— Opinions. 
That  a  prospective  Juror,  not  one  of  those 
selected  to  try  the  case,  stated  on  his  examina- 
tion that  he  had  Icnown  accused  for  several 
years,  but  from  his  acquaintance  and  observa- 
tion of  him  had  formed  no  opinion  as  to  his  san- 
ity or  insanity,  and  later  testified  as  a  witness 
that  from  his  observation  of  accused  there  was 
nothing  to  make  him  believe  that  accused  waa 
unsound;  that  accused  acted  like  an  ordinary 
man  and  bad  "sufficient  mind  to  know  that  he 
would  be  punished  if  he  killed  his  wife" — did  not 
present  a  discrepancy  on  which  error  could  be 
predicated. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  228;    Dec  Dig.  <S=333(2).] 

4.  Cbminal   Law    <s=923(2)—Tbial— Objec- 
tions. 

An  objection  that  there  was  a  prejudicial 
discrepancy  between  the  statements  of  a  pro- 
spective juror  on  bis  examination  to  determine 
bis  competency  to  sit  as  a  juror  in  a  criminal 
case,  and  his  subsequent  testimony  as  a  witness 
for  the  state,  came  too  late  when  made  for  the 
first  time  in  the  motion  for  new  trial. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2226;   Dec  Dig.  <S=»923(2).] 

5.  Homicide     «=»308(8)— Iwstbuotions— H>vi- 
dence. 

Where  the  state's  evidence,  if  believed,  show- 
ed that  defendant  waa  guilty  of  murder  in  the 
first  degree,  and  defendanrs  evidence,  if  be- 
lieved, showed  that  be  was  insane  and  therefore 
guilty  of  no  crime,  the  court  did  not  err  in  refus- 
ing an  instruction  on  murder  in  the  second  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent  Dig.  |  644 ;   Dec.  Dig.  «=5308(3).] 

6.  Cbdonai.   Law   «s3761(9)— iNSTSTTcnoir— 
Evidence— Assumption  of  Pact. 

Where  there  was  strong  and  uncontradicted 
evidence  that  accused  killed  his  wife,  an  instruc- 
tion on  the  defense  of  insanity  was  not  erroneous 
because  it  assumed  the  fact  of  such  killing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731,  1764 ;  Dec  Dig.  «=» 
761(6).] 

7.  Homicide  «=»286(3)  —  Inbtbootion  —  "De- 
ubehatelt." 

An  instruction,  defining  the  word  "deliber- 
ately" as  "done  in  a  cool  state  of  the  blood,  not 
in  a  sudden  passion  engendered  by  lawful  or 
some  just  cause  of  provocation,"  and  stating 
that  there  was  no  evidence  tending  to  show  such 
passion  and  provocation,  was  not  erroneous 
where  in  fact  tbere  was  no  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  501 ;   Dec  Dig.  «=928e(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deliberately.] 

8.  Cbiminai.  Law  a=»800(7)— Instbuctions— 
Dbunkenness. 

Instructions  that  drunkenness  is  no  defense 
to  a  criminal  charge  were  not  erroneous  for 
failure  to  farther  define  or  explain  the  term 
"drunkenness,"  where  they  fully  covered  the  sub- 
ject and  clearly  distinguished  drunkenness  from 
insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1808;   Dec  Dig.  <3=>800(7).] 

9.  Cbiminai,   Law   €=353— Defense— DBUifX- 

ENNESS. 

Drunkenness  alone  in  any  degree  constitutes 
no  defense  to  a  criminal  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  65,  761 ;    Dec.  Dig.  <8=»53.] 
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10.  OBIiaRAI.  IiAW  ^9781^  —  GAtmolTABT 

Instkuction— Extrajudicial  Statements. 
The  refusal  of  an  instruction,  cautioning  the 
jai7  as  to  the  weight  to  be  given  to  any  proven 
extrajudicial  statements  made  by  accused,  con- 
cerning the  homicide,  was  not  error,  where  there 
was  no  dispute  as  to  the  cause  of  decedent's 
death  or  as  to  the  fact  that  defendant  caused 
same,  and  no  such  lapse  of  time  had  intervened 
as  would  likely  affect  the  memory  of  the  witness, 
and  there  were  no  other  circumstances  calling 
for  such  an  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1808;   Dec.  Dig.  <S=»781(e).] 

11.  ifoMICIDE    ^=9294(1)    —    INSTBUCTIONS    — 

Inbanitt— Evidence. 
Where  the  evidence  in  a  homicide  case  did 
not  show  any  prior  condition  of  defendant's 
mind  different  from  the  apparent  condition  when 
the  act  was  committed,  and  showed  a  condition 
of  moral  degeneracy  rather  than  a  prior  con- 
dition of  insanity,  and  it  appeared  that  the  ques- 
tion of  insanity  was  one  to  be  determined,  not 
from  a  presumption  springing  from  a  clearly 
proven  prior  condition  of  insanity,  but  from  a 
consideration  of  all  the  facts  in  evidence  down 
to  the  time  of  the  act,  the  court  properly  re- 
fused to  instruct  that  if  the  evidence  showed 
that  defendant,  prior  to  the  day  of  the  act,  was 
in  'a  habitual  permanent  or  chronic  state  of  in- 
sanity, it  would  be  presumed  that  such  insanity 
continued  to  the  time  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  605;   Dec.  Di«.  <3=>294(1).] 

Appeal  from  Circuit  Court,  St.  Charles 
County;   Edgar  B.  Woolfolk,  Judge. 

Harry  M.  Bobbst  was  convicted  of  murder 
In  the  first  degree,  and  apt)eals.     Affirmed. 

Upon  an  Indictment  charging  him  with 
murder  In  the  first  degree  for  killing  hia  wife, 
defendant  was  tried  In  the  circuit  court  of 
St.  Charles  comity,  found  guilty,  and  his 
punishment  assessed  at  Imprisonment  In  the 
penitentiary  for  life.  Defendant  has  duly 
appealed. 

The  killing  occurred  about  4 :30  a.  m.,  No- 
vember 10,  1914,  at  the  home  of  defendant's 
wife.  In  the  city  of  St  Charles.  For  several 
months  prior  thereto  defendant  and  his  wife 
were  living  apart,  she,  together  with  her 
daughter  Beulah,  and  a  young  man  named 
Henry,  a  boarder,  occupied  a  three-room 
house  in  St.  Charles. 

It  appears  that  the  police  of  St.  Charles 
held  a  warrant  for  defendant's  arrest  for 
peace  disturbance,  and  for  this  reason  he 
was  living  away  from  his  family.  Defend- 
ant's son,  Eddie,  13  years  old  stayed  with  his 
father  across  the  river  most  of  the  time. 

Defendant  had  no  regular  occupation  but 
made  a  little  money  gathering  rags  and  old 
Junk.  He  was  a  strong  drinker,  and  spent 
most  of  his  money  In  that  way.  Sometimes 
the  neighbors  across  the  river  would  give 
him  something  to  eat,  and  sometimes  his 
wife  would  go  across  the  river  and  take  him 
something  to  eat,  and  sometimes  would  take 
him  whisky.  Defendant  although  he  had  no 
means  of  supporting  his  family,  constantly 
demanded  of  them  that  they  move  across 
the  river  with  him,  and  he  told  many  of  his 
associates  across  the  river  that  If  his  wife 


did  not  come  and  live  with  him,  he  would 
kill  her.  In  talking  to  others  he  would  fre- 
quently charge  his  wife  and  daughters  with 
being  prostitutes,  and  complain  because  the 
boarder,  Henry,  remained  at  the  house,  stat- 
ing that  he  was  attempting  to  ruin  his  young- 
est daughter  Beulah.  He  also  accused  his 
wife  of  having  other  men  come  to  her  house. 
It  appears  that  the  wife  was  a  hard-working 
woman  of  good  character,  and  that  these 
charges  were  imfounded.  About  a  week  be- 
fore th«  homicide,  defendant  and  bis  VUe 
were  standing  on  the  St.  Charles  bridge,  and 
defendant  was  urging  his  wife  to  go  back 
with  hOu  across  the  river.  She  refused,  and 
defendant  attempted  to  throw  her  off  the 
bridge. 

The  15  year  old  daughter  was  the  only  eye- 
witness to  the  homicide.  She  testified  that 
about  1  o'clock  a.  m.,  on  the  night  of  the 
killing,  defendant  and  his  son  EAAle  came 
to  the  door  and  knocked.  The  deceased  open- 
ed the  door  and  let  them  In.  Defendant  then 
began  to  quarrel  with  the  deceased  over 
the  fact  that  Mr.  Henry  was  sleeping  in  an 
adjoining  room  with  the  door  not  locked.  De- 
fendant got  in  bed  without  removing  hla 
clothing,  and  it  appeared  that  they  quarreled 
more  or  less  the  remainder  of  the  night  The 
defendant  and  his  wife  and  the  daughter 
Beulah  and  the  son  Eddie  all  occupied  the 
same  room.  The  defendant  was  drinking, 
but  was  not  drunk.  He  drank  some  whisky 
during  the  night,  but  did  not  threaten  to  kill 
his  wife  that  night  He  did  ask  his  wife 
to  leave  St._Charles  and  go  away  with  him. 

About  4:30  o'clock  In  the  morning  the 
daughter  left  the  room  to  prepare  breakfast, 
and  the  deceased  started  to  accompany  her, 
but  was  held  by  defendant.  After  the  daugh- 
ter left  the  room  the  defendant  fastened  the 
door  from  the  inside  by  sticking  his  knife 
in  the  jamb.  The  deceased  was  heard  to  tell 
the  defendant  that  she  wanted  to  get  break- 
fast because  she  "wanted  to  go  to  work  for 
Bushman's,"  and  the  defendant  replied  that 
she  "would  not  see  Bushman's  any  mors." 
About  five  minutes  after  the  daughter  left 
the  room,  she  heard  a'  shot  and  heard  her 
mother  scream.  She  immediately  rushed 
back  Into  the  room.  She  reached  the  room 
just  as  the  second  shot  was  fired.  She  saw 
the  defendant  with  one  arm  around  the  de- 
ceased, with  a  pistol  In  his  hand  pointed  at 
the  deceased.  Defendant  said  nothing,  but 
was  gritting  his  teeth  and  pulling  the  trigger 
uf  the  pistol.  He  fired  five  shots  In  all.  The 
daughter  grabbed  the  pistol  and  received  one 
shot  In  her  arm  and  leg.  In  the  struggle  that 
ensued  the  defendant  received  a  wound  from 
one  of  the  bullets.  The  waist  of  the  deceas- 
ed was  on  fire,  and  she  took  a  few  steps  and 
fell.  The  defendant  ran  from  the  room,  and 
In  a  short  time  Henry,  the.  boarder,  ran  out 
af^r  him.  Defendant  went  Immediately  to 
the  home  of  his  daughter  and  son-in-law  and 
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add  to  bis  dangbter;  "I  want  to  get  away. 
I  don't  want  to  die  In  this  hole." 

Shortly  after  this  the  defendant  was  found 
b;  tbe  police  under  the  floor  of  hla  son-ln- 
Ulw's  house.  He  was  brought  out  and  placed 
onder  arrest.  He  had  about  a  pint  of  whisky 
and  three  or  four  cartridges.  At  the  time  of 
his  arrest,  the  son  Eddie  said  to  the  de- 
fendant : 

"Pa,  I  told  you  to  leave  that  damn  gun  at 
home;  if  yon  had,  you  would  not  be  in  this  trou- 
bie.  I  told  you  to  leave  it  at  home,  and  you 
paid  no  attention  to  me." 

A  short  time  after  the  defendant  was  ar- 
rested he  told  his  son-in-law  that  If  he  (the 
son-in-law)  had  not  kept  the  deceased  from 
coming  across  the  river,  "possibly  It  would 
nerer  have  happened." 

The  wife  was  taken  to  the  hospital,  but 
died  in  a  few  hours  from  the  effects  of  the 
bullet  wounds.  A  short  time  before  her 
death  stie  stated  to  the  people  attending  her 
that  she  had  been  shot  by  her  husband ;  and 
before  she  was  taken  to  the  hospital,  and 
irhile  she  was  at  her  home,  she  reached  un- 
der her  pillow  and  took  out  a  pistol,  and 
said  that  was  the  gun  the  defendant  used 
in  shooting  her.  She  handed  this  pistol  to 
the  doctor.  It  was  Identified  and  Introduced 
la  evidence  at  the  trial. 

The  attending  physician  testified  that  there 
Tere  three  bullet  wounds  on  the  deceased's 
body,  and  that  death  was  due  to  an  Internal 
hemorrhage  caused  by  the  bullet  wounds. 

The  evidence  on  the  part  of  the  defense 
did  not  undertake  to  deny  the  killing,  but 
tended  to  show  that  appellant  was  insane 
at  the  time  the  act  was  committed.  The 
erideace  In  this  regard  tended  to  show  that 
defendant's  father  "was  never  considered 
rary  bright"  and  was  peculiar ;  that  defend- 
ant's mother  35  years  ago  took  to  her  bed 
because  her  husband  would  not  build  the 
!:ind  of  a  house  she  wanted,  and  had  remain- 
ed in  bed  ever  since ;  that  defendant  had  been 
rallty  of  petty  thievery  all  his  life,  and  had 
associated  with  negroes  and  was  frequently 
seen  drinking  alcohol  and  other  liquor  in  al- 
leys and  saloons.  The  children  in  St.  Charles 
called  him  "Oats"  because  It  was  rumored 
fbat  at  one  time  he  sold  oats  and  put  sand 
in  them.  In  reply  to  this  epithet  he  would 
mn  after  children  with  a  club.  Some  of  the 
wltneiises  testified  that  he  looked  like  a 
"tough"  man;  that  he  would  stand  around 
the  street  apparently  "not  caring  whether 
he  stayed  In  this  world  or  not";  that  he 
anarreled  with  his  bedridden  mother  and 
would  talk  to  himself  and  cry  and  walk 
around  at  night ;  that  he  was  a  heavy  drink- 
er; that  he  wrongfully  accused  his  wife  of 
being  intimate  vrlth  other  men.  About  ten 
nonexpert  witnesses  testified  that  In  their 
opinion  he  was  insane,  or  a  person  of  un- 
sound mind,  and  could  not  distinguish  be< 
tween  right  and  wrong. 

Dr.  J.    O.  Hudson,  of  Montgomery   City, 
Uo.,  testified  that  he  bad  known  the  Bobbst 


family  jslnoe  ISTT,  and  tba't  In  tbat  year  be 
was  called  to  see  defendant's  mother,  who 
had  been  In  bed  several  years ;  that  he  ad- 
vised that  she  be  taken  out  of  bed  and  into 
the  yard,  and  that  after  lying  outside  a  while 
she  went  back  into  the  house  and  went  to 
bed  again,  and  has  been  there  ever  since; 
that  defendant's  father  was  a  man  of  low 
mental  caliber,  filthy,  of  low  morals,  and  a 
kleptomaniac;  that  the  defendant  was  a 
moral  degenerate;  that  he  associated  with 
negroes;  became  Intoxicated,  and  had  the  . 
reputation  of  being  a  thief ;  that  during  the 
summer  previous  to  the  tragedy  defendant 
came  to  his  house  at  Montgomery  City  and 
told  blm  all  of  his  daughters  were  prosti- 
tutes, and  cried  and  became  hysterical.  Aft- 
er this  occurred,  defendant's  wife  brought 
defendant  to  the  doctor's  office,  at  Mont- 
gomery City,  for  consultation;  that  upon 
examining  defendant  he  found  him  very 
nervous,  and  that  while  Examining  him  he 
had  a  convulsion  and  could  not  talk  for 
awhile.  The  doctor  said  that  It  was  a  form 
of  insanity  and  advised  that  defendant  be 
taken  where  he  could  get  proper  diet.  The 
doctor  'further  testified  that,  in  his  opinion, 
tb6  defendant  did  not  have  sufficient  mind 
to  distinguish  between  right  and  wrong. 
Two  other  physicians  examined  appellant 
while  be  was  awaiting  trial,  and  gave  it  as 
their  opinion  that  bis  mind  was  unsound, 
and  that  he  was  not  able  to  distinguish 
right  from  wrong. 

In  rebuttal  the  state  offered  evidence  tend- 
ing to  show  defendant's  sanity.  Dr.  Strum- 
berg  examined  the  defendant  while  he  was 
In  jail,  and  gave  it  as  bis  opinion'  that  the 
defendant  had  sufficient  mind  to  know  right 
from  wrong.  In  addition  to  this  the  state 
called  over  40  nonexpert  witnesses,  persons 
who  had  known  him  before  and  up  to  the 
time  of  the  tragedy,  all  of  whom  testified 
that  in  their  opinion  appellant  had  sufficient 
mind  to  know  right  from  wrong,  and  to  know 
that  he  would  be  punished  if  he  killed  a  per- 
son. One  witness  said  he  was  "shrewd  and 
foxy  In  his  dealings,"  another  that  he  never 
saw  anything  peculiar  about  him,  and  an- 
other that  he  was  "anything  else  but  craay." 

B.  H.  Dyer,  of  St.  Charles,  and  Rosen- 
berger  &  Dowell,  of  Montgomery  City,  for  ap- 
pellant. John  T.  Barker,  Atty.  Gen.,  and  Lee 
B.  Evring,  Asst  Atty.  Gen.  (James  P.  Kem,  of 
Kansas  City,  of  counsel),  for  the  State. 

WIIililAMS,  C.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  contended  that  the  case 
must  be  reversed  because  the  defendant  was 
not  present  In  court  on  March  2,  1915,  when 
the  case  was  set  for  trial.  We  are  unable 
to  agree  with  this  contention.  In  the  case 
of  State  v.  Warner,  165  Mo.  399,  65  S.  W. 
584,  88  Am.  St.  Rep.  422,  relied  upon  by  ap- 
pellant, the  court  refused  the  defendant's 
request  to  be  present  in  court  for  the  pur-  ^ 
pose  of  cballebging  the  array  of  grand  J^^ 
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rors,  and  for  tbat  reason  the  case  was  re- 
versed. In  the  later  cases  of  State  t.  Taylor, 
171  Mo.  465,  71  S.  W.  1005.  and  State  ▼. 
Miller,  191  Mo.  587.  90  S.  W.  767,  it  was  ex- 
pressly held  that  if  the  defendant  failed  to 
request  permission  to  be  present  to  challenge 
the  array  of  grand  jurors,  his  absence  should 
not  work  a  reversal  of  the  case.  In  the  pres- 
ent case  defendant  made  no  request  to  be 
present  when  the  trial  date  was  fixed.  Ap- 
plying the  same  logic  here,  and  assum'lng 
that  the  presence  of  defendant  upon  the  fix- 
ing of  the  trial  day  is  a  matter  of  as  much 
Importance  as  is  his  presence  upon  the  day 
the  grand  Jurors  are  Impaneled  (a  matter  we 
need  not  here  determine),  yet  the  absence 
of  defendant,  absent  a  request  to  be  present, 
would  not  work  a  reversal  of  the  case.  State 
V.  Miller,  supra,  and  cases  therein  cited. 

[2]  II.  It  is  contended  that  the  court 
erred  in  not  sustaining  defendant's  chal- 
lenge to  Juror  Hyppolyte  Hunn.  This  point 
must  be  ruled  against  appellant  because  the 
bill  of  exceptions  does  not  disclose  that  such 
a  ctiallenge  was  made.  In  the  absence  of 
a  challenge,  specifying  the  grounds  therefor, 
the  matter  is  not  for  review.  State'  v.  Dip- 
ley,  242  Mo.  481,  loc.  dt.  474,  147  S.  W.  Ill, 
and  cases  therein  dted. 

[3,4]  III.  When  the  panel  of  40  were  be- 
ing examined,  John  Miller,  one  of  the  pro- 
spective Jurors,  in  response  to  questions  ask- 
ed him,  stated  that  he  had  known  defendant 
for  several  years,  but  that  from  his  acquaint- 
anceship and  observation  of  defendant  he 
bad  not  formed  an  opinion  as  to  the  sanity 
or  insanity  of  the  defendant  Miller  was  not 
selected  as  one  of  the  Jury  of  12,  but  later  up- 
on the  trial  be  yra»  offered  as  a  witness  by  the 
state,  and  testified  that  from  Ids  observation 
of  defendant  there  was  nothing  to  make  the 
witness  think  that  defendant  was  "unsound," 
that  he  acted  like  an  "ordinary  man,"  and 
that  he  biad  "sufficient  mind  to  know  that  he 
would  be  punished  tt  he  killed  bis  wife."  De- 
fendant insists  tliat  the  conduct  of  this  pro- 
spective Juror  amounted  to  a  fraud  upon  de- 
fendant's rights  to  have  a  panel  of  40  fair 
and  impartial  men  from  wlilch  to  select  the 
Jury.  We  are  inclined  to  the  view  that  the 
discrepancy  between  this  witness'  testimony 
as  a  prospective  Juror  and  later  as  a  state's 
witness  was  due,  not  to  an  intentional  effort 
to  deceive,  but  rather  to  a  misunderstand- 
ing of,  or  the  difference  in,  the  questions 
asked.  If,  as  the  witness  later  testified,  he 
had  observed  nothing  peculiar  in  defendant's 
actions  during  his  acquaintanceship  with 
him,  it  is  quite  probable  that  he  had  never 
formed  an  opinion  as  to  the  defendant's  sani- 
ty or  insanity.  Strictly  speaking,  it  is  not 
the  common  experience  to  form  opinions  as 
to  the  insanity  of  associates  and  acquaintanc- 
es unless  peculiarities  are  discovered  which 
lead  the  observer  to  suspect  \msoundness. 
Neither  is  It  the  common  experience  to  con- 
sciously form  opinions  as  to  the  sanity  of  ac- 


quaintances until  the  sanity  of  such  a  per- 
son is  put  in  question  or  the  observer  is  call- 
ed upon  to  give  an  opinion.  There  is  noth- 
ing in  this  record  to  Indicate  but  what  the 
witness,  had  he  been  asked  the  same  ques- 
tions upon  bis  voir  dire  as  were  later  put  to 
him  as  a  witness,  would  have  made  the  same 
answers.  The  matter  carefully  considered, 
we  do  not  regard  the  situation  as  one  calling 
for  an  interference  by  this  court  Further- 
more, all  the  facts  were  known  to  defendant 
before  verdict,  but  he  failed  to  raise  the 
point  by  proper  motion  or  objection  timely 
made  upon  discovery  and  before  verdict.  Un- 
der such  circumstances,  the  objection  comes 
too  late  when  raised  for  the  first  time  in  the 
motion  for  a  new  trial.  State  v.  Phillips,  117 
Mo.  389,  loc.  dt  894,  22  a  W.  1079. 

[6]  IV.  The  court  did  not  err  in  refusing 
an  Instruction  on  murder  in  the  second  de- 
gree. If  the  state's  evidence  is  to  t>e  be- 
lieved, defendant  was  guilty  of  murder  in  the 
first  degree.  If  the  defendant's  evidence  is  to 
be  believed,  the  defendant  was  not  guilty  ot 
any  crime  because  of  insanity.  There  was 
no  evidence  to  support  the  theory  of  murder 
in  the  second  degree.  State  ▼.  Paulsgrove, 
208  Mo.  193,  loc.  dt  206,  101  S.  W.  27. 

[S]  V.  We  do  not  find  merit  In  appellant's 
contention  that  the  court  committed  reversi- 
ble error  because  some  of  the  instructions 
given  on  the  defense  of  insanity  assume  that 
the  defendant  killed  his  wife  That  defend- 
ant did  kill  his  wife  cannot  be  said  to  be  a 
really  controvertible  issue  under  the  facts 
here  disclosed.  And  although,  technically 
speaking,  it  was  probably  bad  form  to  assume 
such  fact  in  said  instructions,  yet  it  cannot 
be  said,  in  view  of  the  strong,  uncontradictod 
evidence  of  such  killing,  that  the  rights  of 
appellant  were  in  any  manner  prejudiced 
thereby. 

[7]  The  conrt  defined  the  word  "deliberate- 
ly" as  "done  In  a  cool  state  of  the  blood,  not 
in  a  sudden  passion  engendered  by  lawful  or 
some  Just  cause  of  provocation,"  and  further 
instructed  the  Jury  that  there  was  no  evi- 
dence tending  to  show  such  passion  or  provo- 
cation. This  identical  form  of  instruction 
was  in  the  case  of  State  v.  Ellis,  74  Mo.  207, 
loc.  dt.  220,  stated  as  the  correct  form  to 
be  given  where  there  is  no  evidence  of  such 
sudden  passion  or  provocation.  Hiere  was 
no  evidence  of  this  kind  in  the  case  at  bar. 
To  the  same  effect  are  State  v.  Donnelly,  130 
Mo.  642,  loc.  dt  647,  32  S.  W.  1124,  State  v. 
Taylor,  171  Mo.  466,  loa  dt  477,  71  S.  W. 
1005,  and  State  v.  David,  131  Mo.  3S0,  loc 
dt  395,  33  S.  W.  28. 

Appellant  contends  that  the  above-quoted 
portion  of  the  definition  conflicts  with  the 
one  given  In  State  v.  Davis,  226  Mo.  493,  loc. 
dt  516,  126  8.  W.  470,  477,  to  wit: 

"In  a  cool  state  of  blood  and  not  under  vio- 
lent passion  suddenly  aroused  by  aiMne  real  or 
supposed  crievancel'ed  by  V^OOQ Ic 


MoO 


BIO  IiAEE  DBAIKA.aE  DIST.  v.  BOLWINO 


261 


It  Is  tme  that  tlie  wording  of  these  two 
butroctlona  1b  somewbat  different,  but  there 
appeeTs  to  be  bat  little  difference  in  the 
mining  conveyed.  U  it  can  be  said  that 
there  is  any  material  difference  in  the  mean- 
ing ot  quoted  portions  of  the  two  definitions, 
It  appears  that  the  definition  given  by  the 
coart  of  his  own  motion  In  the  case  at  bar 
Is  somewhat  wider  in  scope,  and  therefore 
of  beieflt  rather  than  detriment  to  the  de- 
fendant. We  are  Inclined  to  the  opinion  that 
the  Instmctlon  complained  of  is  in  better 
form  and  more  accurate  than  the  one  quoted 
In  State  v.  Davis,  supra,  and  that  the  coart 
did  not  err  in  giving  the  same. 

[t,  t]  yi.  It  is  insisted  that  the  court  erred 
in  falling  to  define  the  term  "drunkenness," 
aa  used  in  the  instmcticms  given  on  the  prop- 
osition that  drunkenness  is  no  defense  to  a 
criminal  charge.  We,  are  unable  to  agree 
with  this  contention.  The  instructions  given 
on  this  proposition  fully  covered  the  subject, 
and  were  in  form  often  approved.  Drunken- 
ness and  insanity  were  clearly  and  correctly 
distinguished  by  these  Instructions  and  fur- 
ther definition,  or  explanation  of  the  term 
drunkenness  was  unnecessary.  It  Is  sug- 
gested by  appellant  that  the  term  drunken- 
ness might  suggest  to  the  different  Jurors 
different  degrees  of  intoxication.  Bven 
if  this  were  true,  It  would  not  result  in  In- 
Jury  to  appellant  because  drunkenness  alone, 
in  any  degree,  would  not  relieve  appellant 
from  responsibility  for  the  crime. 

[19]  yil.  We  must  disallow  the  conten- 
tion that  the  court  erred  In  refusing  to  give 
appellant's  Instruction  "P,"  which  in  effect 
caationed  the  Jury  as  to  the  weight  they 
should  give  to  any  proven  extrajudicial  state- 
ments which  the  Jury  might  find  the  defend- 
ant had  made  concerning  the  circumstances 
attending  the  death  of  his  wife. 

In  the  case  of  State  v.  Moxley,  102  Mo.  374, 
loc.  cit.  390,  14  S.  W.  969,  15  S.  W.  556,  cited 
and  relied  upon  by  appellant,  the  cause  of 
the  death  and  the  identity  of  the  criminal 
agent,  if  any,  were  contested  issues,  relying 
wholly  upon  circumstantial  evidence  for 
their  proof.  Furthermore,  the  alleged  state- 
ments of  defendant  in  that  case  occurred 
atwut  four  years  before  they  were  detailed 
In  evidence  at  the  trial.  Under  those  dr- 
cumstances  the  instruction  was  undoubtedly 
proper.  Bat  in  the  case  at  bar  there  is  no 
dilute  as  to  the  cause  of  the  death  or  as  to 
the  person  causing  the  same.  Neither  did 
such  lapse  of  time  Intervene  as  would  likely 
affect  the  memory  of  the  witness,  nor  were 
there  other  circumstances  making  necessary 
such  an  Instructlcsi.  State  v.  Henderson, 
186  Mo.  473,  86  S.  W.  676. 

[11]  VIII.  Error  is  assigned  upon  the 
court's  refusal  to  give  the  following  Instmc- 
tlon asked  by  appellant,  to  wit: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  for  some  time 


prior  to  November  10,  1914,  tiie  defendant  was 
in  a  habitual,  permanent,  or  chronic  state  ot 
Insanity,  then  snd  in  that  case  the  presumption 
of  the  law  that  the  defendant  was  sane  and  of 
soud  mind  at  the  time  he  shot  his  wife  is  remov- 
ed and  repelled,  and  the  law  presumes  that  such 
insanity  continued  ap  to  and  existed  at  the  time 
he  shot  his  wife,  and  the  defendant  is  not  re- 
quired to  prove  he  was  insane  or  of  unsound 
mind  at  the  time  he  shot  his  wife,  but  it  de- 
volves upon  the  state,  in  that  case,  to  prove  that 
at  the  time  defendant  shot  his  wife,  he  was  sane 
and  of  sound  mind,  as  explained  and  defined  in 
the  other  instructions."' 

Appellant  cites  State  ▼.  Lowe,  93  Mo.  547, 
6  S.  W.  889,  in  support  of  this  proposition. 
In  that  case  the  evidence  clearly  established 
the  prior  existence  of  habitual  Insanity  for 
many  years  preceding  the  defendant's  remov- 
al from  Kentucky  to  Missouri  some  3  years 
prior  to  the  homicide,  and  it  was  properly 
held  that  under  those  facts  the  instruction 
as  to  the  presumption  of  continued  insanity 
should  have  been   given. 

The  case  at  bar  presents  a  very  different 
situation.  Here  the  evidence  does  not  show 
any  prior  condition  different  from  the  appar- 
ent condition  at  the  time  the  act  was  com- 
mitted, and  establishes  not  so  clearly  a  prior 
condition  of  insanity  as  much  as  It  does  a 
condition  of  moral  degeneracy,  superinduced 
by  his  bad  habits  of  living.  The  evidence 
does  not  prove  a  prior  existing  insanity  any 
more  clearly  than  it  proves  that  defendant 
was  Insane  at  the  time  of  the  act.  Under 
such  a  state  of  facts,  we  are  unable  to  dis- 
cover the  necessity  of  an  Instruction  of  this 
Idnd.  Here  the  question  of  insanity  was  one 
to  be  determined,  not  from  a  presumption 
springing  from  a  clearly  proven  prior  condi- 
tion of  Insanity,  but  one  which,  if  found  to 
exist,  would  in  all  probability  require  a  con- 
sideration of  all  the  facts  and  circumstances 
detailed  in  evidence  down  to  the  very  time 
of  the  act.  A  portion  of  the  distinction  here 
attempted  is,  we  think,  very  analogous  to 
the  one  made  in  the  case  of  State  v.  Palmer, 
161  Mo.  152,  61  S.  W.  651.  The  point  Is  rul- 
ed against  appellant's  contention. 

The  Judgment  Is  affirmed. 

ROY,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court.    All  of  the  Judges  concur. 


BIO  LAKE  DRAINAGE  DIST.  et  al.  v. 
KOLWING.    (No.  19359.) 

(Supreme  Court  of  Missouri.    In  Banc.    Dee,  4, 
1916.) 

1.  EvinsNCS  «=»3e6(12)— DoonuBNTABT  Evi- 
dence—Pbookedings    OF    Dbainaoe    Dis- 
trict. 
A  record  of  proceedings  of  the  board  of  com- 
missioners of  a  drainage  district,  though  it  shows 
an  alteration,  is  admbsible  in  a  proceeding  for 
con&rmance  of  the  commissioners'  report  when 
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the  onl;  evidence  as  to  the  alteration  is  that  of 
the  president  of  the  board,  that  the  alteration, 
was  made  at  liis  suggestion  only  a  day  after  the 
meetine,  that  the  minutes  might  properly  and 
correctly  state  the  business  transacted. 

[Ed.  Note. — For  other  eases,  see  Evidence, 
Cent.  Dig.  {  1639 ;   Dec  Dig.  «=s366(12).] 

2.  Db&ins  «=»76— Dbainage  Districts— Pbo- 

CEEDING8   OF  BOABD — VAIJDITT. 

Where  the  minutes  of  one  board  meeting  of 
a  drainage  district  showed  that  the  engineer  rec- 
ommended that  certain  lands  be  condemned,  or 
that  no  benefits  be  assessed,  and  the  board  post- 
poned action  for  one  meeting,  and  at  a  subse- 
quent meeting,  the  minutes  showed  that  it  was 
voted  to  assess  the  property  for  benefits,  the 
proceedings  were  not  invalidated  by  insertion  of 
the  advisory  clause;  the  engineer  having  no 
power  in  the  matter. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §§  76-81 ;   Dec.  Dig.  <3=>76.] 

3.  Dbains  ^=»28— Dbairaoe  Dibtbicts- Peo- 
0EEDINQ8— Petition — Suiticienct. 

Since  the  statute  and  acts  amendatory  there- 
of as  to  organization  of  drainage  districts  is  ex- 
pressly declared  to  be  remedial  and  to  require 
liberal  construction,  although  Laws  1913,  p.  241, 
i  16,  requires  procedure  as  to  condemnation  of 
lands  for  drains  to  follow  as  nearly  as  possible 
that  provided  for  telephone  and  railroad  rights 
of  way,  and  Rev.  St.  1909,  {  2360,  as  to  tele- 
phone and  railroad  rights  of  way,  requires  that 
the  petition  shall  show  that  an  effort  has  been 
made  to  agree  with  the  owner,  nevertheless  the 
petition  for  appraisal  of  land  for  drainage  pur- 
poses need  not  so  allege. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  a  20-23;    Dec.  Dig.  <g=»28.] 

Appeal  from  Circuit  Court,  Scott  County; 
R.  Q.  Ranney,  Judg& 

Proceedings  by  the  Big  Lake  Drainage 
District,  W.  T.  Marshall,  and  others  for  a 
confirmation  of  tbe  commisslonera'  report, 
opposed  by  B.  G.  Rplwlng.  From  a  judg- 
ment for  opponent,  plaintiffs  appeal.  Re- 
versed and  remanded. 

J.  L.  Fort,  of  Dexter,  and  Boone  &  Lee 
and  Russell  &  Joslyn,  all  of  Charleston,  for 
appellants.  Haw  &  Brown,  of  Charleston, 
Oliver  &  Oliver,  of  Cape  Girardeau,  and 
James  A.  Ftncfa,  of  Fomfelt,  for  respondent 

BOND,  J.  I.  This  Is  the  second  appeal  In 
this  case.  IXhe  facts  presented  /and  the 
points  ruled  on  in  the  first  appeal  are  set 
out  In  Re  Big  Lake  Drainage  District  et  aL, 
265  Mo.  450,  178  S.  W.  110. 

In  that  case  it  was  held  that  the  district 
was  validly  Incorporated  and  the  circuit 
court  of  Scott  county  was  possessed  of  Ju- 
risdiction of  all  further  proceedings  to  be 
taken  In  the  case,  and  the  Judgment  of  the 
circuit  court,  purporting  to  annul  the  incor- 
poration of  said  district,  was  reversed  and 
the  (^use  remanded  for  further  proceedings. 

On  the  second  trial  it  was  shown  that  a 
board  of  supervisors  was  duly  elected  which 
appointed  a  chief  engineer  and  assistant; 
that  a  plan  of  reclamation  was  submitted  to 
the  board  of  supervisors  which  will  be  ad- 
verted to  In  the  subsequent  discussion;  that 
the  board  of  supervisors  filed  a  petition  for 
the    appointment   of   commissioners   to    ap- 


praise the  land;  that  tIA  legblar  Judge  of 
Scott  county  made  an  order  in  vacation  ap- 
pointing commissioners  who  made  a  report 
of  their  acts  and  doings  as  such,  which,  to- 
gether with  the  exceptions  thereto  filed  by 
respondent  was  heard  by  Judge  Ranney, 
who  was  appointed  and  called  as  special 
Judge  on  account  of  the  disqualification  uf 
the  regular  Judge;  that  on  September  3,  1915, 
the  court  sustained  the  exceptions  of  re- 
spondent B.  G.  Rolwlng  for  the  reasons  al- 
leged in  its  Judgment  first  that  no  plan  of 
reclamation  was  ever  adopted  nor  filed  by 
the  board  of  supervisors  of  said  Big  Lake 
drainage  district,  as  required  by  law,  and, 
second,  that  the  report  of  the  commission- 
ers filed  on  March  16,  1914,  purported  to  de- 
prive the  exceptor  and  others  of  their  prop- 
erty for  the  use  of  the  district  without  due 
process  of  law.  In  that  said  report  sought  to 
condemn  their  property  for  rights  of  way 
and  storage  basins  without  having  made  an 
effort  to  agree  with  the  owners  upon  the 
price  to  be  paid  for  such  property  and  with- 
out after  falling  to  agree,  having  stated 
such  failure  in  a  petition  for  the  condemna- 
tion of  such  lands;  wherefore  the  court 
found  the  issues  for  the  exceptor  B.  G.  Rol- 
wing,  and  from  this  decree  the  drainage  dis- 
trict duly  perfected  Its  appeal  to  this  court 

II.  Obviously  the  judgment  of  the  lower 
court  cannot  be  afSimed  if  there  was  a  plan 
of  reclamation  In  substantial  conformity  to 
the  statutory  requirements,  and  if  it  was 
not  indispensable  that  it  should  appear  in 
the  pleadings  that  an  effort  was  made  to 
purchase  exceptor's  property  before  the  com- 
missioners made  their  report  assessing  dam- 
ages and  benefits. 

We  shall  consider  the  questions  thus  pre- 
sented In  order.  The  present  record  shows 
a  plan  of  reclamation  reported  by  the  body 
of  engineers  which  was  sufficient  under  the 
statute  unless  invalidated  by  the  following 
suggestion  therein,  to  wit: 

"The  report  of  the  board  of  engineers  recom- 
mended either  condemnation  of  certain  lands  for 
storage,  or  of  nonassessment  of  these  lands  for 
benefits.  After  fiM  ditoutsion  the  board  decid- 
ed to  defer  this  matter  untU  the  neat  meeting." 
(Italics  ours.) 

When  the  plan  of  reclamation  was  reported 
to  the  board  of  supervisors,  it  was  competent 
for  that  body  to  adopt  it  as  a  whole  or  to 
modify  It  with  the  consent  of  the  chief  en- 
gineer. The  above  quotation  appears  in  the 
records  of  the  drainage  district  of  date  Octo- 
ber 4,  1913.  Tbe  record  of  the  board  of 
supervisors,  dated  October  6,  1913,  shows  a 
report  of  the  chief  engineer  of  his  meeting 
with  the  board  of  supervisors  on  October  4, 
1913,  when  the  plan  for  reclamation  was  sub- 
mitted, and  that  in  certain  respects,  modifi- 
cations were  agreed  upon.  Said  report  con- 
cluded, to  wit: 

"We  would  further  report  that  we  have  made 
these  additions  and  modifications  on  the  maps. 
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profil«a,  estlmatea,  etc.,  forming  a  part  of  the 
plan  of  reclamation,  and  that  said  modified  plan 
for  reclamation  ia  herewith  filed.  L.  T.  Berthe, 
Chief  Bingineer." 

The  records  of  the  drainage  district  show,' 
of  date  October  20,  191S,  that  the  board  of 
supervisors  passed  upon  tbe  suggestion  of 
the  boaid  of  engineers  above  quoted  and  de- 
cided that  tbe  lands  referred  to  should  be  as- 
sessed as  other  lands  in  the  district  and  not 
condemned  as  a  storage  basin.  This  entry  on 
tbe  records  of  the  district  was  objected  to 
for  the  reason  that  it  appeared  to  bare  been 
written  above  an  erasure  of  tbe  name  of  tbe 
secretary.  The  testimony  of  tbe  president  of 
the  board  of  supervisors  was  that  he  was 
present  at  the  meeting  referred  to  In  that 
record  of  tbe  proceedings  and  wrote  out  the 
minates  of  tbe  meeting  himself;  that  when 
he  looked  over  the  record  snbseqnently  he  dis- 
covered that  the  clerk  had  not  copied  that 
part  of  tbe  mlnntes  in  the  record;  that  the 
omitted  portion  contained  an  order  made  at 
that  meeting  and  that  the  records  of  the 
meeting  were  not  complete  until  that  order 
was  written  In ;  that  he  thought  tbe  correc- 
tion was  made  the  next  day  or  soon  after- 
wards; that  after  the  correction  the  name  of 
E.  Ldndsay  Brown,  Secretary,  was  signed  and 
a  blank  space  left  for  the  signature  of  the 
president. 

[1,2]  The  ruling  of  tbe  learned  circuit 
judge  in  excluding  this  corrected  record  was 
erroneous,  since  there  was  nothing  in  tbe 
testimony  to  show  that  It  was  occasioned  by 
anything  else  than  tbe  misprision  of  the  sec- 
retary of  tbe  board  of  supervisors.  Besides 
the  testimony  did  show  tbat,  as  finally  copied 
apon  tbe  record  book.  It  contained  the  actlcm 
of  the  board  of  supervisors  as  manifested  by 
tbe  mlnotes  kept  of  tbat  particular  meeting. 
Its  only  utility,  however,  is  to  disclose  the 
action  taken  by  tbe  board  of  supervisors  in 
reference  to  a  suggestion  contained  in  tbe 
plan  of  reclamation.  It  In  nowise  Impaired 
or  affected  tbe  validity  of  the  plan  of  recla- 
mation as  it  had  been  submitted  to  the  board 
of  supervisors  and  adopted  thereafter  with 
modifications  consented  to  by  the  chief  en- 
^neer,  as  disclosed  in  tbe  records  of  tbe  dis- 
trict The  suggestion  in  Itself  and  the  order 
of  the  board  of  supervisors  rejecting  it  and 
consenting  to  assess  tbe  property  in  question 
were  both  outside  tbe  statutory  duties  of 
these  two  oflldals  and  fell  properly  within 
tbe  limits  of  tbe  duties  prescribed  for  the 
board  of  commissioners,  whose  duty  It  was 
to  assess  damages  and  benefits. 

We  therefore  bold  tbat  tbe  learned  circuit 
Judge  was  in  error  in  ruling,  as  he  seems  to 
have  done,  that  the  plan  of  reclamation  in 
tbis  proceeding  was  invalidated  by  reason 
of  the  Insertion  therein  of  the  above-quoted 
advisory  clause  and  the  temporary  postpone- 
ment of  the  consideration  of  it 

[3]  III.  Before  adverting  to  the  second 
ground  upon  which  the  learned  Judge  rested 
his  conclusion,  it  Is  well  to  call  attention  to 


tbe  express  language  of  tbe  statute  for  the 
organisation  of  drainage  districts  by  the  dr- 
COlt  court,  which,  so  far  as  concerns  tbis  case, 
is  now  substituted  for  the  repealed  portions 
of  the  Revised  Statutes  and  acts  amendatory 
thereof,  relating  to  that  subject,  to  wit: 

"This  act  is  hereby  declared  to  b«  remedial  in 
character  and  purpose,  and  shall  be  liberally 
construed  by  the  courts  in  carrying  out  tbis  leg- 
islative intent  and  purpose."    Laws  1913,  p.  267. 

This  section  was  also  referred  to  In  sup- 
port of  the  statement  of  Faria,  J.,  In  Re  Min- 
go Drainage  District,  267  Mo.  loc.  dt  278, 
183  S.  W.  614,  to  wit: 

That  the  "courts  in  this,  as  in  practically  ev- 
ery other  Jurisdiction,  have  held  that  such  stat- 
utes are  to  be  liberally  construed." 

The  plan  of  reclamation  as  adopted  by  tbe 
board  of  supervisors,  Indnding  the  modifi- 
cations consented  to  by  the  chief  engineer, 
was  filed  with  tbe  petition  of  that  body  for 
the  appointment  of  commissioners.  This 
identical  plan,  except  tbe  delayed  action  of 
the  board  of  supervisors  on  the  extrinsic  sug- 
gestion made  by  the  chief  engineer  above 
quoted,  bad  been  duly  filed  and  certified  to 
tbe  drcolt  coxirt  The  petition  thus  filed 
prayed  for  tbe  appolntmoit  of  commission- 
ers to  appraise  tbe  land  and  tbe  iierfonn- 
ance  of  other  statutory  duties.  Such  com- 
missioners were  subsequently  appointed  and 
duly  reported  their  action  to  the  drcult 
court,  and  respondent,  among  other  grounds, 
excepted  to  the  damages  allowed  bim  In  said 
report  It  Is,  however,  insisted  by  the  learn- 
ed counsel  for  respondent,  among  other  ob- 
jections to  the  petition  filed  for  tbe  ap- 
pointment of  commissioners,  tbat  it  does 
not  show  that  tbe  district  made  an  effort 
to  agree  with  respondent  for  the  sale  of  the 
right  of  way  over  his  land.  In  support  of 
tbat  contention  respondent  dtes  the  statute 
(R.  S.  1909,  i  2360)  relating  to  proceedings 
to  condemn  lands  by  telegraph,  telephone, 
and  railroad  corporations,  etc.,  and  the  ad- 
judications thereon.  The  section  of  tbe  stat- 
utes regulating  proceedings  in  the  estab- 
lishment of  drainage  districts  provides  for 
"following,  as  nearly  as  possible,  the  pro- 
cedure that  Is  now  provided  for  by  law  for 
tbe  appropriation  of  land  and  other  property 
taken  for  telegraph,  telephone  and  railroad 
rights  of  way."  Laws  1913,  p.  241,  i  16. 
But  tbe  drainage  act  does  not  require'  that 
it  shall  be  alleged  in  any  petition  tbat  an 
effort  has  been  made  to  agree  with  tbe  owner, 
nor  Is  there  any  language  In  tbe  act  requir- 
ing an  effort  to  contract  with  the  owner 
antecedently  to  tbe  filing  of  tbe  petition  for 
tbe  appointment  of  conunlssloners.  On  tbe 
other  hand,  the  act  relating  to  condemnation 
of  lands  by  railroads,  etc.,  does  contain  a 
provision  requiring  such  corporations  to 
agree.  If  possible,  upon  proper  compensation 
to  be  paid,  before  petitioning  the  drcult 
court  for  the  condemnation  of  the  land.  As 
the  drainage  act  contains  ho  such  provision. 
It  Is  Insisted  in  support  g' i^^^  Judgment  M(^ 
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low  that  sncb  a  proylBton  shoald  be  beld 
to  be  luiported  Into  It  by  reason  of  the 
fact  that  the  above-quoted  clause  pro- 
vides for  a  procedure,  on  the  part  of  the 
court  entertaining  Jurisdiction  of  the  drain- 
age proceedings,  analogous  to-  the  procedure 
regulating  the  appropriation  of  land  by 
railroads  and  other  corporations.  We  cannot 
assent  to  that  theory.  The  fair  meaning  of 
thla  provision  Is  that  the  trial  court  might 
use,  on  the  trial  of  drainage  cases,  the  pro- 
cedure, as  far  as  applicable,  employed  in 
cases  of  condemnation  by  railroads.  It  was 
not  Intended  by  this  mere  reference  to  the 
procedure  In  other  cases,  to  add  any  condi- 
tions not  prescribed  by  statute  itself  for  the 
establishment  and  organization  of  drainage 
dlBtrlcts.  Such  a  construction  of  the  stat- 
ute would  reach  the  rigid  extreme  of  im- 
porting into  it,  by  mere  similarity  of  pro- 
cedure with  other  statutes,  a  requirement 
not  contained  in  it.  We  are  not  inclined  to 
take  that  view,  for  we  think  it  could  not 
be  done  without  violating  the  statutory  com- 
mand that  all  the  terms  and  provisions  of 
the  drainage  act  shall  be  construed  broadly 
and  liberally  to  effectuate  the  wholesome  and 
benefldal  motives  which  prompted  its  enact- 
ment 

Other  minor  objections  are  urged  to  the 
r^ort  of  the  commissioners  which  seem  not 
to  Iiave  been  noticed  in  the  Judgment  of  the 
trial  court,  and  which  we  think  are  without 
merit 

Our  conclusion  is  that  the  Judgment  sus- 
taining the  exceptions  of  respondent  to  the 
report  of  the  commissioners  was  erroneous. 
It  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion.    All  concur. 


STATU  T.  PAHDO.     (No.  19895.) 

(Sapreme  Court  of  Missouri,  Division  No.  2. 
Dec  6. 1916.) 

1.  Libel    and    Slandbb    iS=»21  —  Abticue 
About  Unnamed  Pebson. 

An  article  about  the  priest  of  a  certain 
parish  is  none  the  less  libelous  because  not 
mentioning  him  by  name. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  103;   Dec.  Dig.  «=>21.] 

2.  Libel  and  Slandeb  «=921— Abtiolb  Aboitt 
Unknown  Pbbson. 

An  article  about  the  priest  of  a  certain  par- 
ish is  none  the  lesrs  libelous  because  the  writer 
does  not  know  who  is  the  priest 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  103;   Dec  Dig.  <&s»21.] 

8.  Libel  and  Slandeb  ^=>7(2)  —  Abtiole 
CHABOINQ  Bbiiieby. 
The  words  "he  buys  warrants  against  the 
editor"  are  Ubelous,  as  charging  bribery;  the 
statutes  as  to  issuance  of  warrants  nowhere 
providing  for  buying  them. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  35;  Dec  Dig.  «=» 
7(2).] 


Appeal  from  St  Louis  Court  of  Criminal 
Correction;  BenJ.  F.  Clark;  Judge. 

Conviction  of  Anthony  A.  Pardo  of  libel 
,was  affirmed  by  the  Court  of  Appeals  (ISO  S. 
W.  57S),  and  the  cause  is  certified  to  the  Su- 
preme Court    Affirmed. 

The  defendant  was  convicted  of  libel,  and 
his  punishment  assessed  at  a  fine  of  1100. 
He  appealed  to  the  St  Louis  Court  of  Ap- 
peals, where  the  majority  opinion  by  Judge 
Nortoni  was  in  favor  of  affirmance.  Bey- 
nolds,  P.  J.,  dissented,  and  the  cause  was  cer- 
tified to  this  court  on  the  ground  that  sudi 
opinion  was  in  conflict  with  the  opinions  of 
this  court  In  Cook  v.  Pulitzer  Pub.  Co.,  241 
Mo.  326,  145  S.  W.  480,  and  Dlener  v.  Star- 
Chronicle  Pub.  Co.,  230  Mo.  613,  132  S.  W. 
1143,  33  L.  R.  A.  (N.  S.)  216,  and  with  the 
opinions  of  the  Springfield  Court  of  Appeals 
In  Kunz  v.  Hartwlg,  161  Mo.  App.  94,  131  S. 
W.  721,  and  Smith  v.  Mo.  FldeUty  &  Casual- 
ty Co.,  190  Mo.  App.  447,  177  S.  W.  737.  The 
majority  and  dissenting  opinions  are  report- 
ed in  180  S.  W.  678.  As  stated  by  the  Court 
of  Appeals,  the  condition  of  the  record  in 
this  case  is  such  that  the  only  question  be- 
fore us  Is  as  to  the  sufficiency  of  the  informa- 
tion. That  information,  omitting  those  parts 
which  we  consider  unnecessary  in  this  state- 
ment, is  as  follows: 

That  Anthony  A.  Pardo,  in  the  dty  of  St 
Louis,  on  the  20th  day  of  October,  1911,  did 
then  and  there  unlawfully,  willfully,  knowingly, 
and  maliciously  aid  and  assist  in  making,  print- 
ing, and  publishing,  and  did  cause  to  be  printed 
and  published,  in  the  Polak  Amerykan,  a  week- 
ly newspaper,  published  and  printed  in  the 
Polish  language,  in  the  city  of  St  Louis,  Mo., 
a  certain  hbel  on  T.  T.  Pudlowski,  whi;h  said 
libel  on  said  T.  T.  Pudlowski  the  said  Anthony 
A.  Pardo  then  and  there  knew  to  be  false  and 
Ubelous,  and  which  said  libel  tended  to  arouse 
the  wrath  of  the  said  T.  T.  Pudlowski.  expos- 
ing him  the  said  T.  T.  Pudlowski,  to  public  hat- 
red and  contempt  and  ridicule,  and  depriving 
him,  the  said  T.  T.  Pudlowski,  of  the  beneat  of 
public  confidence  and  social  intercourse,  and 
which  said  libel  was  then  and  there  published 
by  delivering,  selling,  reading,  and  otherwise 
communicating  to  the  said  T.  T.  Pudlowsld, 
Julius  Pilinslu,  Casimer  Nowak,  Joseph  Naw- 
rocki,  Frank  Krupa,  Sylvester  (iredzinski,  and 
Peter  Moskwinski,  and  divers  other  persons 
unknown  to  informant,  copies  of  said  Polak 
Amerykan  of  October  20,  1911,  containing  said 
Ubcl.  The  said  T.  T.  Pudlowski,  Julius  Pilinski, 
Casimer  Nowak,  Joseph  Nawrocki,  Frank  Kru- 
pa, Sylvester  Gredzinski,  Peter  Moskwinski, 
and  divers  other  persons  to  this  informant  un- 
known, at  the  time  of  the  making,  publishing, 
delivering,  selling,  reading,  and  otherwiBe  com- 
municating of  said  libel,  as  aforesaid,  could 
read  and  understand  the  Polish  language,  and 
did  read  and  understand  the  said  libel  contained 
in  said  Polak  Amerykan,  and  which  said  libel 
was  in  words  and  figures  as  follows: 

"Let  us  take  the  parish  of  St  Caslmir,  the 
Prince.  From  the  time  that  this  church  was 
built  until  to-day  so  much  money  has  flown 
into  the  parish  that  a  dam  across  the  Missis- 
sippi River  might  be  thrown  up  with  the  mon- 
ey. And  does  this  church  belong  to  the  Poles? 
By  no  means.  Not  only  is  the  properly  in  the 
bishop's  name,  but  at  present  there  is  more 
debt  on  the  church  than  at  the  time  it  was  first 
built.     What  happened  to  those  hundreds  and 
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thoasands  which  the  Poles  for  to  many  yeara 
deposited  there?  Were  they  not,  perhaps,  lost 
in  cards  or  in  some  lisentiouEmess?  A  few 
weeks  ago  we  gave  proofs  of  how  tpecolators 
hiLDdle  the  bonds  of  that  church. 

"Bespected  countrymen,  shall  things  continue 
thus? 

"If  there  were  selected  a  good  parish  commit- 
tee and  treasurer  who  would  recelre  all  the  in- 
come; if  a  fixed  salary  were  appointed  for  the 
priest,  as  they  do  in  other  parishes,  and  if  the 
balance  of  the  receipts  were  used  for  paying 
off  debt,  the  entire  parish  property  would  be 
freed  of  debt  in  the  course  of  three  or  four 
years. 

"But  what  takes  place  at  present?  Money 
Riven  for  the  Glory  of  God  instead  of  being 
used  for  the  paying  oS  of  debts,  buying  holy 
pictures,  ornaments  and  church  utensils,  is 
used  for  the  police  patrol  wagons,  lawyers, 
courts,  the  arresting  and  placing  in  jail  of  our 
brethren. 

"Reiipected  countrymen,  shall  things  continue 
thus  always  with  us  in  St  Loais? 

"In  other  (dties  the  Poles  are  more  cultured 
and  do  not  allow  themselves  to  be  imposed  up- 
on as  we  in  St  Louis,  because  there  they  have 
Kood  newspapers  which  write  about  everything 
and  the  parishioners  know  how  their  matters 
itand.  With  us  in  St.  Louis  it  is  not  allowed 
to  write  even  in  a  newspaper  how  the  Poles  are 
imposed  npon.  And  if  anything  is  written 
which  is  not  to  the  taste  of  the  priest  then, 
for  the  money  which  yon  countrymen  give  for 
holy  masses,  he  buys  warrants  against  the  edi- 
tor. 

"Respected  countrymen,  is  it  not  time  to  get 
tc^ether  and  bring  order  into  onr  rarisb  affairs." 
And  farther  the  said  T.  T.  Fudlowski,  at 
the  time  of  the  making,  printing,  publishing, 
reading,  delivering  and  selling  of  said  copies 
of  said  Polak  Amerykan,  containing  the  said 
libel,  was  the  pastor  and  priest  in  charge  of  St 
Cosimir's  parish  in  said  city  of  St  Louis,  His- 
ioari,  and  who,  as  such  pastor  and  priest  of 
■aid  parish,  received  and  handled  all  of  the 
moneys  and  funds  of  the  said  parish  for  all  pur- 
poses and  disbursed  all  of  the  moneys  for  and 
on  behalf  of  said  parish  in  the  payment  of  the 
debts  and  obligations  of  said  parish  and  was 
the  only  person  so  antfaorieed. 

That  the  defendant  at  the  time  of  the  mak- 
ing, printing,  publishing,  reading,  delivering  and 
selling  of  the  said  copies  of  said  Polak  Amery- 
kan did  mean  and  intend  it  to  be  understood, 
and  did  mean  and  intend  that  it  should  be  un- 
derstood by  the  said  T.  T.  Pudlowski,  Julius 
I'ilinski,  Casimer  Nowak,  Joseph  Nawrocki, 
Frank  Knipa,  Sylvester  Gredzinski,  Peter  Mos- 
kwinski,  and  divers  other  persons  unknown  to 
this  informant,  and  particularly  by  the  readers 
of  the  Polak  Amerykan,  that  the  false  and  libel- 
ous words  so  used  as  hereinbefore  set  forth, 
were  intended  to  apply  to  the  said  T.  T.  Pud- 
lowski, who  was  uierein  by  said  defendant 
falaely  charged  with  misappropriating  and  con- 
verting to  his  own  use  moneys  received  by  him 
as  pastor  of  St.  Casimir's  parish,  and  which 
belonged  to  said  parish,  and  by  using  such  mon- 
ey in  playing  games  of  chance  with  cards  and  in 
immoral  living,  and  further  by  failing  to  apply 
moneys  received  by  him  to  pay  off  the  church 
debt  of  St  Casimir's  parish  to  the  uses  intend- 
ed, and  with  the  crime  of  bribery  of  public 
officers. 

That  at  the  time  of  Oie  making,  printing,  pub- 
lishing, delivering,  selling  and  reading  of  the 
i=aid  libelous  publication  aforesaid,  the  said 
Julius  Pilinski,  Casimer  Nowak,  Joseph  Naw- 
rocki, Frank  Krupa,  Sylvester  Gredzinski,  Pe- 
ter Moskwinski,  and  divers  other  persons  to 
this  informant  unknown,  reading  said  false  and 
libelous  matter  printed  and  published  as  afore- 
said in  said  Polak  Amerykan,  were  personally 
acquainted  with  said  T.  T.  Pudlowski,  knew 
at  the  time  that  lie  was  the  pastor  and  priest 


in   charge   of   St   Casimir's  parish,  aforesaid, 

and  the  person  who  received,  handled  and  dis- 
bursed all  'of  the  moneys  of  said  parish.  That 
said  false  and  libelous  words  in  said  libelous 
publication  so  used  as  aforesaid  and  made  use 
of  and  published  by  the  said  defendant  in  the 
manner  aforesaid  were  by  the  said  T.  T.  Pud- 
lowski, Julius  Pilinski,  Casimer  Nowak,  Joseph 
Nawrocki,  Frank  Krupa,  Sylvester  Gredzinski, 
Peter  Moskwinski  and  divers  other  persons  to 
this  informant  unknown,  reading  said  false  and 
libeloua  words  in  said  Polak  Amerykan,  under- 
stood to  mean  and  to  be  applied  to  and  pub- 
lished of  and  concerning  the  said  T.  T.  Pud- 
lowski, and  further  underatood  said  false  and 
libelous  words  to  mean  that  the  said  T.  T. 
Pudlowski  bad  been  guilty  of  gambling  and  of 
immoral  living  as  well  as  of  the  crime  of  em- 
beizlement  and  of  bribery  of  public  officer*, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

The  language  of  the  alleged  libel  as  set 
ont  in  the  Information,  speaking  of  the  af- 
fairs of  the  parish  of  St.  Caslmir,  the  Prince, 
in  St.  Louis,  and  of  the  priest  in  charge 
tbereof,  says: 

"And  if  anything  is  written  which  is  not  to 
the  taste  of  the  priest,  then,  for  the  money 
which  you  countrymen  give  for  holy  masses,  he 
buys  warrants  a^inst  the  editor."    . 

Simpson  &  Qayeskl,  of  St.  Louis,  for  ai^>el- 
lant  John  T.  Barker,  Atty.  Gen.  (Lewis  H. 
Cook,  Asst  Atty.  Gen.,  of  counsel),  for  the 
State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1,  2]  I.  The  fact  tbat  the  priest  was  not  men- 
tioned by  name,  and  that  defendant  may 
not  have  known  who  the  priest  was,  does  not 
render  the  language  nonllbelous.  In  Pen- 
nington y.  Meeks,  46  Mo.  loc.  dt  220,  It  was 
said: 

"So,  if  I  traduce  a  man,  whether  I  know  him 
or  not,  and  whether  I  intend  to  do  him  an  in- 
jury or  not  the  law  considers  it  as  done  of 
malice,  because  it  is  done  wrongfully  and  inten- 
tionally. See  Head  on  libel  and  Slander,  { 
82,  note  1,  and  the  authorities  there  cited." 

In  Le  Fanu  v.  Malcolmson,  H.  L.  C.  63T 
(L  c.  668),  decided  in  the  English  House  of 
Lords  In  1S18,  Lord  Campbell  said: 

"That  is  clearly  a  reasonable  principle,  be- 
cause whether  a  man  is  called  by  one  name,  or 
whether  be  is  called  by  another,  or  whether  he 
is  described  by  a  pretended  description  of  a 
class  to  which  he  is  known  to  belong,  if  those 
who  look  on  know  well  who  is  aimed  at,  the 
very  same  injury  is  inflicted,  the  very  same 
thing  is  in  fact  done  as  would  be  done  if  his 
name  and  Christian  name  were  ten  times  re- 
peated." 

By  way  of  Inducement  the  Information 
charges  that  Pudlowski  was  the  priest  in 
charge  of  that  parish  at  that  time,  so  tbat 
the  libel  referred  to  him,  though  not  by- 
name. 

[3]  II.  The  question  arises  whether  th& 
words  "he  bnys  warrants  against  the  editor," 
taken  In  the  connection  in  which  they  were 
used,  mean  that  the  warrants  were  procured 
by  bribery.  Section  4971  of  our  Revised 
Statutes  provides  for  issuing  warrants  in 
cases  where  persons  are  charged  by  afildavits 
with  misdemeanors;  section  5020  relatesi 
to  such  procedure  in  felony  cases;    sectio^^ 
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4955  proyldes  for  warrants  in  proceedings  to 
preserve  the  peace;  sections  5064,  5117,  and 
5118  relate  to  such  writs  upon  Information  or 
Indictment  We  do  not  find  In  any  of  those 
sections  nor  elsewhere  any  provisions  for 
buying  such  warrants.  We  conclude  from 
the  connection  in  which  sucb  words  were 
used  that  they  constitute  a  plain  averment 
tliat  the  priest  procured  such  warrants  by 
bribery.  It  is  needless  to  discuss  the  ques- 
tion whether  an  innuendo  was  necessary,  as 
the  information  charges  that  the  language 
was  intended  by  the  defendant  to  mean  a 
charge  of  bribery,  and  that  it  was  so  under- 
stood by  the  readers  thereof.  We,  therefore, 
hold  that  the  information  sufildently  charges 
the  publication  of  a  libel,  and  is  sutfldent  to 
sustain  the  conviction. 

III.  It  is  claimed  tliat  the  question, 
"Were  they  not,  perhaps,  lost  in  cards  or  in 
some  licentiousness?"  taken  in  the  connection 
in  which  it  was  used,  charges  gambling,  em- 
bezzlement, etc  It  was  well  said  in  Haynes 
V.  Robertson,  U90  Mo.  App.  loc.  cit  161,  175 
S.  W.  292: 

"There  is  no  question  but  that  a  slanderous 
charge  may  be  as  effectively  made  and  circu- 
lated in  the  form  of  an  inquiry  as  by  direct  ac- 
cusation, especially  where,  as  here,  the  inquirer 
assumed  the  truth  of  the  charge,  and  merely 
inquired  whether  the  hearer  has  previously 
heard  of  it" 

The  Ubelons  words  used  in  that  case  were : 

"Have  yon  heard  about  Booker  Haynes,  the 
preacher,  being  caught  in  bed  with  Joe  Leith's 
wife,  and  that  be  and  Leith  had  a  fight  and  that 
Leith  blacked  his  eye,  and  that  Haynes  has 
gone  west." 

But  there  Is  a  wide  difference  between  the 
words  which  are  purely  interrogatory  and 
those  in  which  the  existence  of  a  fact  is  ei- 
ther declared  or  assumed. 

The  earliest  case  cited  in  support  of  the 
proposition  that  a  question  may  be  libelous 
is  Jordan  y.  Lyster,  Cro.  Ellz.  273,  decided  in 
the  reign  of  Elizabeth,  in  which  the  defend- 
ant asked  a  question  and  answered  it  himself 
thus: 

"What  art  thou?  A  bankrupt,  and  wast  a 
bankrupt." 

It  was  held  that  the  answer  was  a  direct 
affirmance.  So  in  Thimblethorp's  Case, 
Moore,  418,  decided  about  the  same  time,  the 
words  were: 

"When  wilt  thou  bring  home  my  husband's 
sheep  which  thou  hast  stolen? 

In  Brown  y.  Charlton,  Keb.  359,  pL  52,  the 
question  was: 

"Wilt  thou  murder  my  sister  as  thou  didst 
thy  wife?"    (The  wife  was  then  dead.) 

So  In  Mayott  t.  Gibbons,  2  RoUe,  R.  165, 
the  question  was: 

"Have  you  brought  home  the  forty  pounds 
you  stole?" 

In  Pennington  v.  Meeks,  46  Mo.  217,  supra, 
fbe  proof  was  that  defendant  asked  a  ques- 
tion and  answered  it  himself  thus: 

"Have  you  beard  about  Pennington  stealing 
one  of  my  hogs?    •     •     •     It  is  so." 


We  call  attention  also  to  the  other  cases 
-cited  in  Newell  on  Slander  &  Libel,  |  307, 
and  in  Townsend,  {  164. 

We  have  not  l>een  able  to  find  any  author- 
ity holding  that  a  question  can  be  construed 
as  libelous  when  It  neither  affirms  nor  as- 
sumes the  constitutive  facts. 

As  the  Judgment  herein  must  be  affirmed 
for  the  reason  stated  In  the  first  subdivision 
of  this  opinion,  we  will  not  decide  whether 
the  question  set  out  in  the  information  in 
this  case  is  libelous.  A'  decision  of  that 
point  would  be  obiter  dictum.  We  mention 
it  merely  for  the  purpose  of  calling  atten- 
tion to  the  authorities,  and  of  showing  that 
we  have  not  overlooked  it. 

The  judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court   AU  concur. 


STATE  V.  MALLOCH.    (No.  19636.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6,  1916.) 

1.  DlSOBDEBLT  HOUSE  «=s»12  —  IHDICTMENT — 

Knowledge— "Bawdyhocse." 
An  indictment  for  keeping  a  bawdvhouse 
and  displaying  thereon  the  sign  of  an  oonest 
occupation  contrary  to  Rev.  St  1900,  5  475S, 
need  not  charge  knowledge  by  accused  that  the 
bouse  was  kept  for  immoral  purposes,  such 
knowledge  being  presumed  from  the  keeping 
charged;  a  "bawdyhouse"  being  any  place, 
whether  a  habitation  or  temporary  sojourn,  kept 
open  to  the  public,  either  generally  or  under  re- 
strictions, for  licentious  commerce  twtweoi  the 
sexes. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  -Cent  Dig.  H  14-19;  Dec.  I^  <6=> 
12. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Bawdyhouse.] 

2.  DifiOBDEHLT    House    ©=^12 — Indictment- 
Designation  OF  Fkeuises. 

An  indictment  for  keeping  a  bawdybouao, 
describing  the  bouse  as  located  at  the  northwest 
comer  of  the  intersection  of  certain  streets,  suf- 
ficiently designated  the  house. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  H  14-19;   Dec.  Dig.  «=>12.1 

3.  DisoBDEBLT  House  «=9l3— Vabiance. 

In  prosecution  for  keeping  a  bawdyhouse, 
etc.,  indictment  covering  only  a  hotel  building, 
admission  of  evidence  of  arrest  in  the  hotel 
"annex"  in  another  building  of  persons  charged 
with  lewd  conduct  was  error. 

[Ed.  Note.— For  other  cases,  see  IMaorderly 
House,  Cent  Dig.  {  20;   Dec.  Dig.  <S=>13.] 

4.  Cbiminal  Law  «=»811(2)— Inbtbuctions— 
Empuasizino  Evidence. 

In  such  prosecution  an  instruction  that  if 
proved,  the  general  bad  reputation  of  inmates  of 
the  house  for  virtue  and  chastity  mi^bt  be  con- 
sidered, was  error  as  singling  out  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1071;    Dec.  Dig.  <&=»811(2).] 

5.  DISOBDEBLT    HOUSK     O-jI    INSTHUCTTOSS. 

In  such  prosecution  an  instruction  that  ac- 
cused, a  hotel  keeper,  had  the  right  to  furnish 
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lodgjng  and  home  for  certain  witnesses,  even 
thooeh  prostitutes,  his  only  doty  being  not 
kDowuk^y  to  permit  them  to  ply  their  avocation 
about  hia  premises  and  in  his  notel,  was  improp- 
erly refused. 

[Bd.  Note.— For  other  cases,  see  Disorderly 
Hooae,  Oent.  Dig.  {|  A,  9-13;  Dec.  Dig.  <8=»4.] 

Appeal  from  Criminal  Conrt,  Qreene  Conn- 
ty;    B.  J.  Thurman,  Judge. 

Fred  Malloch  was  convicted  of  keeping  a 
bawdyhonse  and  dlaplasrlng  thereon  the  sign 
of  an  honest  occupation,  and  a]K>eal8.  ^le- 
versed  and  remanded. 

The  defendant  was  convicted  of  keeping  a 
bawdyhonse  and  displaying  thereon  the  sign 
of  an  honest  occupation  contrary  to  R.  S. 
1909,  I  4758.    He  had  appealed. 

The  Indictment  charges  that  the  defendant 
kept  a  bawdyhouse  at  the  northwest  comer 
of  Ck>Ilege  and  Market  streets,  in  the  dty  of 
Springfield,  and  that  he  alsplayed  thereon  the 
sign  "Palace  HoteL"  It  does  not  expressly 
charge  that  the  defendant  knew  that  the  house 
was  kept  for  such  Illegal  purposes.  That  ho- 
tel was  held  by  the  defendant  and  his  sister 
under  a  lease,  they  owning  the  furniture.  The 
sister  was  away.  Defendant  with  his  family 
lived  in  the  hotel,  and  he  managed  it.  The 
main  hotel  at  the  northwest  comer  of  the 
street  crossing  contains  24  rooms.  Across 
the  street  from  it  is  what  is  called  the  "an- 
nex" in  the  second  story;  it  being  connect- 
ed with  the  main  hotel  by  an  overhead  via- 
duct. There  is  ample  evidence  to  the  effect 
that  for  months  before  the  Indictment  was 
returned  the  house  was  the  resort  of  many 
persons  tor  illicit  sexual  purposes,  while  at 
the  same  time  it  was  extensively  patronized 
as  a  hotel  by  people  who  were  apparently 
unaware  of  the  dual  nature  of  the  place. 
There  was  evidence  tending  to  show  that 
certain  employes  of  the  house  managed  the 
illegitimate  part  of  the  business  without  the 
knowledge  or  participation  of  the  defendant, 
but  there  was  evidence  also  to  the  contrary. 

The  state  proved  by  an  officer  that  two 
people  were  arrested  and  taken  out  of  the  an- 
nex for  lewd  conduct  To  that  evidence  de- 
fendant objected  on  the  ground  that  the  an- 
nex .was  not  covered  by  the  indictment.  The 
objection  was  overruled,  and  there  was  an 
exception. 

The  seventh  instruction  for  the  state  is  as 
follows: 

"The  court  instructs  the  jury  that  the  words 
'common  bawdyhouse  or  common  assignation 
hooae,'  as  naed  in  the  indictment  and  instruc- 
tions,  mean  a  house  where  lewd  men  and  wo- 
men meet  and  resort  for  the  purpose  of  haying 
illicit  sexual  intercourse ;  and  In  determining 
whether  or  not  the  house  or  building  described 
in  the  indictment  was  so  used,  and  whether  or 
not  the  defendant  had  knowledge  of  such  use, 
the  jury  may  take  into  consideration  the  general 
bad  reputation  of  the  inmates  of  such  house 
for  virtue  and  chastity,  if  any  such  reputation 
has  been  diown  to  your  satisfaction  by  the 
evidence^" 

The  defendant  asked  an  instriiction  mark- 
ed A,  aa  follows: 


"Ton  are  instmcted  that  the  defendant,  Fred 
Malloch,  had  the  right  to  furnish  lodpng  and 
home  for  the  witnesses  Mabel  Dennison  and 
Margaret  Dale  and  other  women,  even  though 
yon  may  believe  and  find  from  the  evidence  that 
said  women  were  prostitutes  at  the  time  and 
were  plying  their  avocation  as  such.  The  only 
duty  that  devolved  upon  the  said  defendant 
was  to  not  knowingly  permit  the  said  women  to 
ply  their  avocation  about  his  premises  and  in 
his  hotel  building." 

It  was  refused.  Another  instruction  asked 
by  defendant  was  covered  by  the  instruction 
given. 

Roscoe  O.  Patterson  and  George  Pepper- 
dine,  both  of  Springfield,  for  appellant.  John 
T.  Barker,  Atty.  Gen.  (Kenneth  C.  Sears, 
Asst.  Atty.  Gen.,  of  counsel),  for  the  State. 

BOY,  C.  (after  stating  the  facts  as  above). 
II]  \,  Appellant  says  that  the  indictment  is 
insufQcient  for  the  reason  that  it  does  not 
charge  that  the. defendant  knew  the  charac- 
ter of  the  house  at  the  time  of  the  alleged 
offense. 

Bishop's  New  Grim.  Law  (8th  Ed.)  I  1083. 
says: 

"A  bawdyhouse  is  any  place,  whether  a  habita- 
tion or  temporary  sojonm,  kept  open  to  the 
public,  either  generally  or  under  restrictions, 
for  licentious  commerce  between  the  sexes." 

The  law  dictionaries,  Bouvler,  Wharton, 
and  Black,  say  that  a  bawdyhouse  is  kept  for 
the  purpose  of  illicit  sexual  intercourse.  The 
Information  here  charges  that  the  defendant 
was  the  keeper  of  a  common  bawdyhouse. 
That  is,  in  effect,  a  charge  that  he  kept  a 
house  for  the  resort  of  persons  who  came  for 
illicit  sexual  intercourse.  The  diarge  pre- 
sumes and  includes  such  knowledge  on  the 
part  of  the  defendant  To  ke^  a  house  tor 
such  purposes  certainly  means  that  he  bad 
knowledge  of  the  purpose  for  which  the 
house  was  used.  The  indictment  in  State  v. 
McLaughlin,  160  Mo.  33,  60  S.  W.  1075,  was 
like  the  one  here  in  that  re8i>ect  It  was  not 
criticized  in  that  resi)ect 

[2, 3]  II.  In  State  v.  McLaughlin,  supra,  it 
was  held  that  the  indictment  must  designate 
the  house  on  which  the  sign  of  an  honest  oc- 
cupation or  business  is  displayed.  The  in- 
dictment here  complies  with  that  rule.  It  de- 
scribes the  house  as  "located  at  the  northwest 
corner  of  the  intersection  of  College  and 
Market  streets."  Over  the  objection  of  the 
defendant  the  state  was  permitted  to  show 
that  the  officers  arrested  two  persons  in  the 
"annex"  charged  with  lewd  conduct  That 
annex  was  across  the  street  from  the  build- 
ing described  in  the  indictment,  and  was  not 
described  in  the  Indictment  as  being  used  in 
connection  with  the  m'ain  hotel.  We  do  not 
here  decide  that  the  indictment  could  not 
have  been  so  drawn  as  to  cover  both  the 
main  hotel  and  the  annex  as  being  used  in 
connection  with  each  other  as  one  establish- 
ment That  was  not  done.  The  evidence  was 
admitted  broad  enough  to  cover  both  build- 
ings, while  the  charge  covers  but  one.  Such 
evidence  was  improperly  admitted.  OOQIC 
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[4]  in.  Instrnction  7  given  for  the  state  la 
Improper.  It  calls  special  attention  to  tbe 
evidence  as  to  the  bad  reputation  of  the  In- 
mates of  the  house,  and  tells  the  Jury  that 
tbey  may  take  such  evidence  Into  considera- 
tion. 

In  State  v.  Rutherford,  152  Mo.  124,  loc. 
clt.  133,  53  S.  W.  417,  an  Instruction  was  held 
bad  which  singled  out  certain  evidence  and 
gave  It  a  marked  prominence. 

[6]  IV.  Instruction  A  asked  by  the  defend- 
ant should  have  been  given.  The  Attorney 
Oeneral  la  bis  brief  frankly  says  of  this  in- 
struction: 

"Perhaps  it  may  have  to  be  admitted  that 
abstractly  considered  there  is  nothing  wrong 
with  the  declaration,  but  its  refusal  worked  no 
harm." 

In  State  v.  McLaughlin,  supra,  it  was  said: 
"The  second  instruction  for  the  state  was  er- 
roneous in  that  it  permitted  the  jury  to  find  the 
defendant's  house  was  a  bawdyhouse  because 
one  or  more  women  boarded  with  her  and  re- 
ceived men  in  her  house  for  sexual  intercourse 
and  paid  her  a  certain  part  of  the  money  re- 
ceived, without  requiring  tbe  state  to  show  that 
defendant  knew  the  said  facts  or  was  privy  to 
the  said  conduct  Moreover,  it  was  in  direct 
conflict  with  instruction  3  tax  defendant,  which 
announces  the  true  rule  of  law  in  tbe  premises." 

Tbe  Instruction  3  there  mentioned  was  not 
materially  different  from  the  <me  under  dis- 
cussion. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 

WILLIAMS,  C  concurs. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court.  All  concur;  RBVELLB.  J.,  in  result 
only. 


STATB  T.  SWBARENGIN.     (No.  19660.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dea  6,  1916.) 

1.  Homicide  <8=>340(2)— SBLr-DuraNaB— Iw- 
STRucTioN— Right  to  Shoot. 

Though,  instead  of  instruction  to  acquit  if 
defendant  had  reasonable  cause  to  believe  and 
did  believe  "that  it  was  necessary  for  him  to 
shoot  and  kill  to  protect  himself,''  it  would  be 
preferable  to  use  for  the  quoted  words  the  words 
"that  it  was  necessary  for  him  to  use  his  pistol 
In  the  way  he  did  to  protect  himself,"  as  avoid- 
ing implication  that  defendant  to  be  entitled 
to  shoot  at  all  must  have  believed  the  danger 
impending  to  be  so  great  that  to  avert  it  he 
must  shoot  "to  kill,"  yet,  the  homicide  being  ac- 
tually accomplished  by  intentional  use  of  a  dead- 
ly weapon  on  a  vital  spot,  he  may  not  bottom 
error  on  the  language  used. 

[Ed.   Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  {  716;    I>ec.  Dig.  <3=>340(2).] 

2.  Cbiminal  Law  <S=3695%,  New,  vol.  17  Key- 
No.  Series— Triai/— Objections— FAitUBE  to 
Rux.»— Exceptions. 

While  it  is  tbe  court's  duty  to  rule  on  every 
objection  properly  and  courteously  made  on  the 
trial,  exception  to  failure  to  rule  on  an  objection 
not  such  as  to  make  a  ruling  necessary  is  un- 
availing. 


3.  WmrsssBS  9=3277(4)— Cbosb-Exavination 
OF  DETENDATrr— Scops. 

Under  Rev.  St.  1909,  g  6242,  providing  that 
no  one  on  trial  shall  be  required  to  testify  but, 
if  he  does,  shall  be  liable  to  cross-examination, 
as  to  any  matter  referred  to  in  his  examination 
in  chief,  asking  defendant  on  cross-examination 
if  he  had  not  discharged  his  pistol  at  another 
place  than,  and  some  hours  before,  the  homicide, 
a  matter  not  referred  to  in  his  testimony,  is  im- 
proper. 

[Ed.  Note. — ^Por  other  cases,  see  Witnesses, 
(Dent.  Dig.  §  082;    Dec.  Dig.  <S=»277(4).] 

4.  IlonnciDB     9=>169(3)— BviDEMCB— DisooiT- 

NECTKD  Matters. 
The  state  may  not  show  an  altercation  by 
defendant  with  another   person  than  deceased, 
several  hours  before  the  homicide,   a  separate 
and  disconnected  matter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  343 ;   Dec.  Dig.  <g=9l69(3).] 

6.  Homicide  ®=s>308(3)— Kiixing  with  Dead- 
it  Weapon— Presumption— iNSTBucTioss. 
Though  there  is  a  presumption  of  law  that 
an  intentional  killing  with  a  deadly  weapon  is 
murder  in  the  second  degree,  an  instruction  to 
that  effect  has  no  place  in  a  case  where  all  the 
facts  are  known  from  eyewitnesses,  though  they 
differ  in  their  testimony  ;  its  effect  being  to  com- 
pel  defendant  to  meet  by  his  proof  both  tbe 
state's  proven  facts  and  such  presumption  there- 
from. 

USa.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  644;  Dee.  Dig.  «=»308(8).l 

Appeal  from  CHrcult  Court,  Douglas  Coun- 
ty; John  T.  Moore,  Judge. 

Everett  Swearengln  was  convicted,  and  ap- 
peals.   Reversed  and  remanded  for  new  triaL 

Defendant  was  tried  In  the  circuit  court 
of  Douglas  county  upon  an  Information 
charging  murder  In  the  first  degree,  for  that, 
as  it  was  averred,  he  had  shot  and  killed 
one  Samuel  O.  Narramore.  Having  been 
found  guilty  by  the  Jury  of  murder  in  the 
second  degree,  and  h^  punishment  assessed 
at  imprisonment  in  tbe  penitentiary  for  a 
term  of  ten  years,  be  has,  after  the  usual 
motions,  appealed. 

Such  of  the  facts  as  may  tend  to  make 
clear  the  points  which  we  will  find  necessary 
to  consider  in  our  opinion  run,  briefly,  thus: 
On  the  4tb  of  July,  1914,  there  was  a  picnic 
at  a  place  In  Douglas  county  known  as  Johns 
Mills.  To  this  picnic  came,  among  others, 
defendant,  halting  a  moment  on  his  Jour- 
ney thither,  at  a  place  called  Abadale,  where 
be  purchased  some  cartridges  for  bis  revolv- 
er. Shortly  after  defendant  arrived  on  the 
picnic  ground,  upon  some  provocation  not  dis- 
closed (and  not  pertinent  to  this  case  if  dis- 
closed), defendant  got  Into  a  quarrel  with  a 
young  woman,  who  seems  to  have  either  slap- 
ped defendant  or  struck  blm  with  an  umbrel- 
la. Defendant,  In  return  for  her  blow,  either 
slapped  her  or  pushed  her  from  him.  This 
altercation  with  the  young  woman  seems  to 
have  occurred  some  three  hours  before  the 
time  at  which  deceased  was  killed.  At  a 
time  shortly  after  the  altercation  with  the 
young  woman,  deceased  met  defendant,  and 
after  some  words,  seemingly  growing  out  of 
defendant's  altercation  with  the  young  wo- 
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man  (tbongh  the  record  cannot  be  said  to  be 
clear  upon  this  point),  defendant  applied  to 
deceased  an  epithet  a  little  more  vulgar 
and  obscene  than  Is  couTentional,  even  in 
cases  of  homicide  committed  by  drunken  men 
at  picnics.  Thereafter  defendant  and  de- 
ceased seem  to  hare  parted  without  any  fur- 
ther hostilities  occurring.  After  this  initial 
altercation  and  some  little  time  before  the 
bomicide,  deceased,  it  is  said,  went  to  one 
John  Hide,  a  witness  In  the  case,  and  made 
Inquiry  of  Hide  where  he  could  obtain  a 
weapon.  Hide  directed  him  to  the  coat  of  the 
witness,  which  was  either  tied  to  or  hanging 
upon  a  saddle.  In  the  pocket  of  which  there 
was  a  pair  of  metal  knucks.  Deceased  seems 
to  have  gotten  these  knucks;  at  least,  the 
witness  testified  that  shortly  afterward  the 
knucks  were  gone  from  the  pocket  of  the 
coat 

Subsequent  to  this,  and  apparently  short- 
ly after  the  noon  hour,  defendant  and  de- 
ceased met  at  the  picnic  grounds  and  the 
shooting  occurred.  The  testimony  is  con- 
flicting as  to  whether  defendant  on  this  oc- 
casion first  accosted  deceased,  or  deceased 
accosted  the  defendant  The  testimony  for 
the  state  leaves  this  matter  in  doubt;  whUe 
the  testimony  for  the  defendant  is  that  de- 
ceased came  to  defendant  on  the  picnic 
grounds  and  Inqnired  of  him  whether  he 
meant  what  he  had  said  to  deceased  in  the 
previous  encounter,  above  mentioned.  Being 
advised  by  defendant  that  the  latter  did 
mean  it,  deceased,  applying  the  conventional 
opprobrious  epithet  to  defendant,  struck  at 
him  with  a  pair  of  knacks,  and  instantly  de- 
fendant drew  his  pistol  and  shot  deceased. 

Upon  this  phase  of  the  case,  and  as  to 
what  happened  at  a  time  Instantly  before 
the  shooting,  the  testimony  of  the  state  tends 
to  show  that  defendant  applied  an  opprobri- 
ons  epithet  to  deceased,  and  the  latter  re- 
plied, "I  will  be  damned  if  I  will  take  it," 
and  either  struck  defendant  upon  the  head, 
or  struck  at  him  without  hitting  him,  and  de- 
fendant Instantly  shot  deceased.  The  wit- 
nesses for  the  state  say  that  the  shooting  by 
defendant  and  the  striking  of,  or  at,  defend- 
ant by  deceased,  were  simultaneous;  that 
they  could  tell  no  difference  between  them; 
tliat  "tbey  were  right  together."  Other  evi- 
dence in  the  case  on  the  part  of  the  state 
shows  that  defendant  partially  drew  his 
pisttri  from  his  pocket  as  he  was  entering  in- 
to the  last  difficulty  with  deceased. 

The  defense  is  self-defense.  Upon  this 
phase  there  was  some  evidence  to  the  effect 
that  deceased,  before  he  was  shot  by  de- 
fendant, bad,  as  stated  above,  armed  himself 
with  a  pair  of  metal  knucks,  and  that  he 
struck  defendant  therewith,  wounding  him 
on  the  head  and  drawing  blood,  before  de- 
fendant fired  the  fktal  shot.  Much  conflict 
is  to  be  found  in  the  evidence  touching 
whether  the  wound  upon  the  defendant's 
head  and  the  blood  which  flowed  therefrom 
were  caused  by  a  blow  from  the  deceased,  or 


whether  they  were  caused  by  an  attack 
made  on  defendant  by  the  mother  of  deceased  ■ 
with  an  umbrella  shortly  after  the  shooting. 
Huch  testimony  came  in  as  to  the  metal 
knucks.  It  was  shown,  without  contradic- 
tion, that  these  knucks  must  have  been  got- 
ten by  deceased  from  the  coat  pocket  of  the 
witness  Hide,  and  that  they  were  found  after 
flie  death  of  the  deceased  In  the  pocket  of 
certain  trousers  which  had  belonged  to  the 
latter.  That  deceased  either  struck,  or 
struck  at,  defendant  with  a  pair  of  knucks, 
or  with  his  fist  Just  before,  or  simultaneous 
with,  the  shooting  by  defendant,  is  abun- 
dantly shown  by  the  evidence.  The  sole  con- 
flict lies  In  the  questions  of:  (a)  Whether 
deceased  used  a  pair  of  knucks  In  this  strik- 
ing; (b)  whether  he  actually  hit  defendant, 
or  not ;  and  (c)  whether  at  the  time  he  struck 
defendant,  or  struck  at  the  latter,  defendant 
was  not  already  engaged  in  drawing  his 
pistol.  In  other  words,  the  questions  which 
are  troublesome,  and  which  were  before  the 
Jury,  are  whether  deceased  acted,  in  doing 
what  he  did,  to  protect  himself  from  a 
threatened  assanlt  by  defendant  with  a  pis- 
tol, or  whether  defendant,  in  doing  what  he 
did,  acted  to  protect  himself  from  a  threaten- 
ed assanlt  by  deceased  with  metal  knucks. 
There  is  evidence  on  both  sides  of  these 
questions.  These  were,  of  course,  questions 
of  fact  for  the  Jury.  On  them  the  Jury 
has  found  against  the  defendant  and  in  f&vor 
of  the  theory  of  the  state.  There  is  abundant 
evidence  Justifying  this  finding,  and  so  we 
need  only  consider,  in  what  we  shall  say,  the 
alleged  errors  occurring  upon  the  trial  In 
the  admission  of  testimony  and  in  the  giving 
of  certain  instructions  which  are  challenged. 
These  questions  need  not  be  set  forth  here, 
since  we  will  sufficiently  refer  to  them  In 
connection  with  our  discussion  of  them  in 
the  opinion. 

Fred  Stewart,  of  Ava,  and  Q.  Purd  Hays, 
of  Ozark,  for  appellant.  John  T.  Barker, 
Atty.  Oen.  (Kenneth  C.  Sears,  Asst.  Atty. 
Gen.,  of  counsel),  for  the  State, 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  I.  It  is  urged  that  the  information 
herein  is  bad,  for  that  the  learned  prosecut- 
ing attorney,  seemingly  by  a  mere  clerical 
misprision,  thrice  out  of  the  four  times  in 
which  the  term  is  found  in  the  InformatlcHi, 
wrote  that  the  assault,  shooting,  and  striking 
were  done  of  defendant's  "malice  of  afore- 
thought," instead  of  using  the  formal  and 
time-tried  expression  "malice  aforethought." 
While  we  are  of  the  opinion  that  the  unneces- 
sary Interpolation  of  the  preposition  "of 
was  mere  nonhurtful  surplusage  (State  t. 
Meyers,  99  Mo.  107,  12  8.  W.  516)  yet,  since 
this  case  must  on  other  grounds  be  reversed 
and  remanded,  the  learned  prosecuting  at- 
torney may  (if  he  is  so  advised)  amend  the 
information  by  striking  out  the  surplus  prep- 
osition, lest  the  attempted  innovation  sboulf)^ 
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clutter  up  the  law  by  becoming  a  piecedent, 
and  so  Invite  carelessness. 

[1]  II.  Complaint  is'  made  of  the  Instruc- 
tion given  by  the  court  on  self-defense; 
which  complaint,  so  far  as  we  are  able  to  un- 
derstand its  precise  nature,  is  based  upon  the 
use  by  the  learned  trial  court  of  the  Itali- 
cized words  in  the  following  clause: 

"If  at  the  time  he  (defendant)  shot  he  had  rea- 
sonable cause  to  believe  and  did  believe,  that 
it  was  necessary  for  him  to  shoot  and  kill  to 
protect  himself  from  such  apprehended  danger, 
you  will  acquit  on  the  ground  of  self-defense. 

A  reference  to  the  adjudged  cases  and  a 
nrlef  looking  to  the  logic  of  the  matter  will 
conclusively  show  that  this  complaint  is  more 
specious  than  real.  While  we  have  repeated- 
ly criticized  the  language  of  this  instruc- 
tion as  being  a  departure  from  the  approved 
and  proper  form,  we  have  not  said,  of  late 
at  least,  that  the  giving  of  it  constitutes  re- 
versible error.  State  t.  Lewis,  248  Mo.  498, 
154  S.  Wl  716.  lu  the  case  last  cited,  a  cir- 
cumlocution or  perlphrase  is  suggested  in 
lieu  of  the  alleged  objectionable  expression 
"that  It  was  necessary  for  him  to  shoot  and 
kUl  to  protect  himself."  It  is  there  said 
that  it  would  be  better  to  say  "that  It  was 
necessary  for  him  .to  ute  his  pistol  in  the 
way  he  did  to  protect  himself."  State  t. 
Thomas,  78  Mo.  339 ;  State  v.  Talmage,  107 
Mo.  557,  17  S.  W.  990.  Palpably,  the  point 
of  defendant's  objection  is  that  the  instruc- 
tion as  given  requires  that  defendant  believe 
the  danger  Impending  to  be  so  great  as  that, 
to  avert  it,  he  must  shoot  to  kill  before  he  Is 
allowed  by  law  to  shoot  at  all.  In  the  ab- 
sence of  any  evidence  contradicting  the  in- 
tent to  kill  and  in  the  light  of  the  facts  be- 
fore us  here  as  to  the  manner  of  the  use  by 
defendant  of  bis  pistol,  that  Is,  that  defendant 
did  with  a  deadly  weapon  shoot  deceased  in 
a  vital  spot  and  kUl  him,  and  of  our  holdings 
that  a  perlphrase  is  preferable,  It  is  difficult 
to  conclude  that  the  error  here  complained 
of  is  a  reversible  one.  This  very  point  has 
been  made  many  times  in  this  court  In  crit- 
icism of  the  precise  language  here  complain- 
ed of,  and  we  have  said  that  It  was  not  re- 
versible. State  V.  Gee,  85  Mo.  647 ;  State 
V.  Parker,  106  Mo.  217,  17  S.  W.  180;  PatU- 
son's  Ins.  in  CMm.  Cases,  693. 

In  the  light  of  our  former  rulings  and  of 
the  reason  of  the  thing,  we  are  of  opinion 
that,  where  a  homicide  Is  actually  accom- 
plished by  the  intentional  use  of  a  deadly 
weapon  upon  a  vital  spot,  defendant  ought 
not  to  be  heard  to  bottom  reversible  error 
upon  the  employment  by  the  trial  court  of 
a  direct  expression  of  the-  result  of  the  use 
of  such  weapon  rather  than  of  its  periphras- 
tical  equivalent  A  little  fairer,  indeed, 
would  It  be  to  follow  the  form  of  the  self- 
defense  Instruction  set  out  in  the  case  of 
State  v.  Thomas,  78  Mo.  339,  which  wa  com- 
mand to  the  courts  nisi. 

[2]  III.  Defendant  strenuously  urges  that 
it  was  error  for  the  trial. court  to  fail  and 


neglect  to  rule  upon  objectioiis  made  by  de- 
fendant to  the  admission  of  testimony.  We 
need  not  consider  whether  this  be  so  or  not ; 
or  whether,  if  the  court  nisi  fail  to  rule,  and 
admit  testimony  objected  to,  we  should  re- 
solve the  matter  upon  the  test  of  the  mere 
fact  of  a  single  failure  to  rule  or  upon  the 
question  whether  the  initial  objection  there- 
to was  well  taken.  Procedural  difficulties 
In  the  path  of  enforcing  any  other  rule 
would  seem  to  call  for  this  latter  test  of 
harmfulness.  For  who  could  in  fairness  say 
how  many  failures  to  rule  should  work  re- 
versible error?  For  the  silence  of  the  court 
might  relate  to  a  merely  conventional  ob- 
jection, or  the  objection  made  might  not  in 
fact  have  been  beard  by  the  court.  But  be 
this'  as  may  be,  we  find  but  one  exception 
taken  specifically  to  the  court's  failure  to 
rule,  and  the  initial  objection  made  to  the 
question  asked  was  not  such  as  to  make  a 
ruling  necessary  on  the  part  of  the  court 
Certainly,  however,  it  Is  the  duty  of  the  trial 
court  to  rule  on  every  objection  properly  and 
courteously  made  upon  the  trial  of  a  case. 
We  have  twice  at  least  in  equity  cases,  se- 
verely criticized  this'  practice  and  have  in- 
timated that  in  a  flagrant  case  It  ought  to 
constitute  reversible  error.  Morrison  v. 
Tumbaugh,  192  Ma  427,  91  S.  W,  152;  Sea- 
field  V.  Bohne,  168  Mo.  546,  69  S.  W.  1051. 
But  for  lack  of  a  proper  preservation  of  the 
point  we  do  not  need  to  pass  on  it  here. 

[3,4]  IV.  Upon  the  trial  the  state  was 
permitted,  over  defendant's  objection,  to 
ask  him  in  cross-examination  whether  be 
bad  not  discharged  his  pistol  at  a  point  on 
the  public  road,  and  at  a  time  some  three 
hours  before  the  shooting  of  deceased.  De- 
fendant, though  he  testified  for  himself,  had 
not  referred  to  the  fact  of  shooting  his  pis- 
tol at  this  time  or  plac&  Since  he  was  the 
defendant,  it  was  an  improper  question,  and 
the  objection  to  it  should  have  been  sustained. 
Section  5242,  R.  S.  1909;  State  v.  Pfeifer, 
267  Mo.  loc.  cit  30,  183  S.  W.  337.  Likewise. 
in  our  opinion,  the  learned  trial  court  should 
have  sustained  the  defendant's  objection  to 
the  evidence  offered  by  the  state  of  defend- 
ant's altercation  with  the  Fitzgerald  girL 
This  occurred  some  three  hqurs  or  more  be- 
fore  the  happening  of  the  difficulty  which 
culminated  in  the  shooting  of  deceased.  Up- 
on no  theory  which  occurs  to  us,  nor  upon 
any  called  to  our  attention,  can  the  admis- 
sion of  testimony  of  this  separate  and  dis- 
connected difficulty  be  Justified. 

[{]  V.  Upon  the  trial,  against  defendant's 
exceptions,  the  court  instructed  the  Jury 
thus: 

"If  you  find  from  the  evidence  that  defendant 
intentionally  killed  Samuel  O.  Narramore  by 
shooting  him  with  a  loaded  pistol,  and  that  sach 
pistol  was  a  deadly  weapon,  then  the  law  pre- 
sumes that  such  killing  was  murder  in  the  sec- 
ond degree,  in  the  absence  of  proof  to  the  con- 
trary; and  it  devolves  upon  the  defendant  to 
adduce  evidence  to  meet  or  repel  that  presump- 
tion, tmlesB  it  is  met  or  repelled  by  evidence  in- 
troduced  by  tl^i^^^'yUoOglC 
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Whfle  the  presumption  of  law  mentioned 
In  tbe  above  Instrnction  exists  (State  t.  Ta- 
bor, 95  Mo.  696,  8  S.  W.  744),  and  In  a  prop- 
er case  may.  It  Is  said,  be  Invoked  to  eke  ont 
proof  otherwise  dark  and  lacking,  tbls  Is  not 
a  proper  case  In  which  to  fall  back  upon  such 
a  presumption;  for  It  is  a  well-settled  prin- 
ciple of  law  that  presumptions  are  invoked 
only  when  evidence  Is  lacking. 

It  may  be  that  cases  are  to  be  found  in 
which  this  instruction  has  been  given,  and 
Therein  there  was  proof  pro  and  con  of 
facts  from  which  the  triers  of  fact  could  have 
found  whether  the  homicide  was  murder  In 
one  or  the  other  degree,  or  manslaughter  of 
one  degree  or  another,  or  whether  it  was 
done  in  self-defense.  But  it  Is  clear  to  us 
that  In  all  such  cases  a  presumption  is  used 
In  the  face  of  proof  of  the  fact  presumed 
to  batter  down  the  evidence  in  the  case. 
This  is  not  permissible  and  constitutes  an 
onwarranted  use  of  presumptions;  because, 
as  forecast,  there  is  no  room  or  necessity  for 
a  presumption  when  there  is  proof  for  and 
against  the  very  fact  wliich  is  presumed. 
When  proof  comes  in  at  the  door,  presump- 
tions fly  out  at  the  window,  as  was  said 
snbstantlally  in  a  happy  figure  by  Lamm,  J., 
in  the  case  of  Mockowik  v.  Railroad,  196 
Mo.  loc  dt.  671,  94  S.  W.  258. 

When,  however,  an  intentional  killing  with 
a  deadly  weapon  is  shown,  and  there  is  no 
evidence  upon  the  side  of  the  state  of  any 
other  fact,  it  has  been  said  that  this  presump- 
tion arises  to  aid  the  state.  State  v.  Minor, 
193  Mo.  loc.  clt  612,  92  S.  W.  466;  State  v. 
Evans,  124  Mo.  397,  28  S.  W.  8.  The  Minor 
Case  was  decided  by  this  court,  en  banc  in 
1905,  and  all  of  the  Judges  concurred,  ex- 
cept Marshall,  J.,  not  sitting.  The  homicide 
there  was  committed  by  means  of  shooting 
with  a  pistol.  There  were  no  eyewitnesses. 
Immediately  after  the  shooting  the  accused 
fled.  Being  apprehended  and  put  upon  his 
deliverance,  he  admitted  the  shooting,  but 
averred  that  it  was  accidental  and  not  in- 
tentionaL  Against  the  defendant's  averment 
of  accident,  the  state,  lacking  affirmative  evi- 
dence, relied  upon  a  presumption,  and  so 
relying  the  below  instruction  was  given  by 
the  court  nisi,  and  it  would  have  been  held 
good  by  OS  upon  the  facts  therein  held  in 
Judgment  if  tbe  word  "intentionally"  had 
been  used  therein: 

"U  the  jonr  believe  and  find  from  the  evidence 
in  the  case  that  the  d^endant  shot  with  a  pistol, 
and  by  such  shooting  killed  William  Green,  the 
law  presumes  that  such  killing  was  murder  in 
tbe  second  degree,  in  tbe  absence  of  proof  to  the 
contrary,  and  in  such  case  the  burden  of  proof 
devolves  upon  the  defendant  to  show  to  tbe  rea- 
sonable satisfaction  of  tbe  jury,  from  the  evi- 
dence in  the  case,  tiiat  he  is  guilty  of  a  less 
crime  than  murder  in  the  second  degree,  or  that 
the  homicide  was  excusable." 

Tbe  only  criticism  of  tbe  above  Instruc- 
tion In  the  case,  supra,  is  this,  to  wit: 

"Under  the  evidence  in  this  case,  the  court 
was  justified  in  submitting  that  question  to. the 
Jury,   and  if  tihe  instruction  numbered  6  had 


contained  the  word  'intentionally*  or  its  equiva- 
lent before  the  words  'shot  with  a  pistol,'  it 
would  have  been  correct ;  but  in  the  absence  of 
the  word  'intentionally,'  or  its  equivalent,  the 
instruction  was  erroneous." 

Passing  by  the  illogical  reasoning  arising 
from  the  necessity  of  Inferring  In  the  Minor 
Case  an  intentional  killing  from  the  fact  of 
flight  and  then  basing  a  presumption  of  law 
largely  upon  such  Inferred  fact,  we  may  con- 
cede for  argument's  sake  (without  again  so 
holding)  the  correctness  of  the  ruling  there- 
in; but  the  true  facts  therein  were  evidenc- 
ed on  the  state's  side  solely  by  the  dumb  evi- 
dence of  tbe  circumstances,  contradicted  by 
the  testimony  of  the  defendant  Minor  only 
upon  the  single  point  of  whether  the  killing 
was  intentional  or  acddentaL 

The  facts  in  tbe  Instant  case  are  wholly 
different.  All  of  the  circumstances  of  the 
homicide  here  are  known,  and  shown  upon 
the  record  by  the  testimony  of  eyewitnesses. 
No  earthly  reason  or  necessity  exists  for  in- 
dulging any  presumption  as  to  whether  the 
killing  was  or  was  not  murder  tn  the  second 
degree.  The  facts  shown  in  evidence  dis- 
closed the  grade  of  the  ofCense.  That  these 
facts  were  disputed  as  to  some  vital  phases 
by  the  witnesses  for  the  state,  and  for  the 
defendant,  does  not  detract  from  tbe  argu- 
ment. It  was  for  the  Jury  as  the  triers  of 
fact  to  resolve  these  contradictions,  and  when 
they  resolved  them  they  held  inevitably  that 
upon  one  side  lay  truth  and  upon  the  other 
falsehood,  1.  e.  (not  to  put  it  so  brutally), 
that  the  facts  shown  by  the  state  are  the 
veritable  facts  of  the  case.  Tbe  actual  facts 
being  shown,  or  being  by  the  finding  of  the 
Jury  made  veritable,  there  is  no  place  in  this 
case  for  a  presumption  of  law  about  the 
grade  of  the  homicide.  2  Chamberlayne, 
Mod.  liaw  of  Ev.  1085;  Erbart  v.  Dietrich, 
118  Mo.  loc.  clt  437,  24  S.  W.  188 ;  Conway 
V.  Supreme  Council,  137  Cal.  loc.  clt.  380,  70 
Pac.  223;  Mockowik  v.  Railroad,  supra. 
There  is,  we  repeat,  no  doubt  of  the  exist- 
ence In  law  of  the  presumption  defined  In  the 
Instruction  under  review;  but  such  an  in- 
struction has  no  place  In  a  case  wherein  the 
fbcts  are  known  from  eyewitnesses.  Surely, 
it  baa  no  place  except  mayhap  In  a  case 
where  there  is  an  ab»ence  of  evidence  as  to 
the  facts  of  a  homicide,  save  and  except  the 
fact  of  an  Intentional  killing  by  tbe  use  of 
a  deadly  weapon  upon  a  vital  spot  To  use 
it  In  a  case  like  this  is  to  assume  the  abso- 
lute truth  of  the  state's  side  of  hotly  dis- 
puted facts,  then  to  draw  from  the  state's 
Hide  of  such  facts  a  presumption  of  second 
degree  murder,  add  tbat  presumption  to  the 
fbcts  on  that  side,  and  then  demand  of  the 
defendant  that  he  rebut  the  presumption  so 
unwarrantably  obtained. 

We  are  not  required  to  overrule  tbe  case 
of  State  V.  Minor,  supra,  but  content  our- 
selves with  distinguishing  it  upon  the  facts. 
We  leave  to  subsequent  determination,  when 
we  shall  meet  the  point  face  to  face,  the 
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questloii  whether  the  procedural  necessity  of 
Indulging  the  presumption  on  the  state's  part, 
In  order  to  make  any  case  at  all,  should 
override  what  casually  seems  to  be  a  plain 
ca?e  of  bottoming  a  presumption  upon  an 
"Inference"  (said  by  many  respectable  courts 
and  law-writers  to  be  synonymous  with 
"presumption").  But  be  all  this  as  may  be, 
for  the  reasons  stated  the  effect  here  of  giv- 
ing the  Instruction  was  to  put  upon  defend- 
ant an  undue  burden;  In  effect,  to  beg  the 
identical  questions  submitted  to  the  Jury 
upon  the  proven  facts,  and  so  compel  defend- 
ant to  meet  by  his  proof  both  the  state's  prov- 
en facts  and  the  weight  of  an  unwarranted 
presumption  drawn  from  these  facts.  In  the 
light  of  some  of  the  holdings  of  ours,  It  is 
not  strange  that  the  learned  trial  court  feU 
Into  error.  We  are  constrained  by  the  reason 
of  the  thing  to  say  that  upon  the  facts  In 
this  case  the  instructlm  ought  not  to  have 
been  given. 

Other  alleged  errors  will  not  likely  occur 
upon  a  new  trial. 

It  follows  that,  for  the  errors  noted,  this 
case  should  be  reversed  and  remanded  for  a 
new  triaL    Let  this  be  done. 


STATB  T.  HAKPEE. 

(Supreme  Court  of  Missouri,  Division  No.  Z 

Deft  6,  1916.) 

GaUING  «=3e0(2)  —  INFOBMATIOIT  —  DESCRIP- 
TION OF  Device. 
Aq  information  for  violating  Bev.  St.  1009, 
{  4750,  which  charges  that  defendant  kept  a 
gaming  table,  to  wit,  a  poker  table,  commonly 
so  called,  upon  which  cards  were  used,  and 
which  table  and  gaming  device  were  adapted 
for  the  purpose  of  playing  games  of  chance  for 
mone^  thereon,  is  defective  because  it  fails  to 
describe  a  poker  table,  which  is  not  one  of  the 
devices  specifically  named  in  the  statute,  with 
sufficient  definiteness  to  show  that  it  comes 
within  the  statute. 

[Ed.  Note.— For  other  cases^  see  Gaming, 
C3ent  Dig.  {  2B1;    Dec.  Dig.  iS=>90(2).] 

Appeal  from  Circuit  Court,  St  Francois 
County;  Peter  H.  Huck,  Judge. 

Fred  Hari^er  was  convicted  of  keeping 
a  gaming  device,  and  he  appeals.  Reversed 
and  remanded. 

B.  H.  Boyer  and  F.  A.  Benham,  both  of 
Fatmiugtou,  for  appellant.  Johu  X.  Barker, 
Atty.  Gen.,  and  Lee  B.  Ewing,  Asst  Atty. 
Gen.,   for   the    State. 

WILLIAMS,  G.  Upon  an  information  at- 
tempting to  charge  a  violatim  of  section 
4750,  II.  S.  1909,  defendant  was  tried  in  the 
circuit  court  of  St.  Francois  county,  found 
guilty,  and  his  punishment  assessed  at  six 
months'  imprisonment  In  the  county  Jail. 
Defendant  has  duly  appealed  to  this  court. 

The  main  point  relied  upon  for  a  reversal 
by  appellant  is  that  the  information  is  fa- 
tally defective.  In  the  state's  brief  filed 
herein  the  learned  Attorney  General  confess- 


es said  error.  We  have  reached  the  conclu- 
sion that  appellant's-  point  is  well  taken, 
and  it  will  therefore  be  suflBdent  to  the 
prc^per  disposal  of  the  case  to  confine  our 
discussion  to  the  sufficiency  of  the  informa- 
tion. The  information,  omitting  formal 
parts,  reads  as  follows: 

"That  one  Fred  Harper,  on  the day  of 

December,  A  D.  1915,  at  and  in  the  county  of 
St.  Francois  and  state  of  Missouri,  did  then  and 
there  unlawfully,  willfully,  and  feloniously  set 
up  and  keep  a  certain  gaming  table  and  gam- 
bling device,  to  wit,  one  poker  table,  commonly 
so  called,  upon  which  table  cards  were  used, 
and  which  gaming  table  and  gambling  device 
were  adapted,  devised,  and  designed  for  the  put^ 
pose  of  playing  games  of  chance  for  money, 
property,  and  poker  chips  thereon,  and  •  *  • 
did  then  and  there  nnlawfully  and  feloniously 
induce,  entice,  and  permit  *  *  *  to  bet  and 
play  at  and  upon  and  by  means  of  said  gaming 
table  and  gambling  device." 

It  will  be  noted  that  section  4750,  B.  S. 
1900,  does  not  epedflcally  mention  "poker 
table."  That  being  true,  the  table  alleged 
to  have  been  set  up  by  defendant  should  be 
described  In  the  Information  with  saflBcient 
deflnlfeness  to  show  that  it  comes  within 
the  purview  of  said  statute.  This  the  pres- 
ent information  fails  to  do.  State  v.  Wade, 
183  S.  W.  698,  not  yet  officially  reported. 

onie  above  caee,  recently  decided  by  court 
in  banc,  fully  discusses  the  question  here 
presented,  and  It  Is  therefore  unnecessary  to 
prolong  the  dLscusslon  here.  For  the  rea- 
sons given  in  the  Wade  Case,  supra,  the 
Judgment  in  the  case  at  bai  la  reversed,  and 
the  cause  is  remanded. 

BOY,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  oplulon 
of  the  court    All  of  the  Judges  concur. 


STATE  V.  McENIRT.    (Na  19720.) 

(Supreme  Court  of  Missouri,   Division   No.  2. 

Deft  6,  1916.) 

Statotis^=>118(6)  —  Tmjt  and  Sttbjbct- 

Matikr— Kefealino  Acts. 
Act  March  22,  1913  (Laws  1913,  p.  222). 
which  purports  to  repeal  the  section  mentioned 
in  its  title  and  enact  a  new  section  in  lieu  there- 
of, and  does  not  provide  any  penalty,  is  void 
because  outside  its  title,  which  reads:  "An  act 
to  repeal  section  48U8  of  article  8,  chapter  36, 
Revised  Statutes  of  the  State  of  Missouri,  1009, 
entitled  'Swine  dying  of  disease  to  t>e  burned — 
notice  of  possible  contagious  disease  to  be  post- 
ed— other  provisions.'  Providing  penalty  for  vio- 
lation of  this  act." 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  160;    Dec.  Dig.  <8=»118(6).] 

Appeal  from  Circuit  Ciourt,  Pettis  CSounty; 
Hopkins  R.  Shain,  Judge. 

Charles  McEnlry  was  indicted  for  failure 
to  burn  the  carcasses  of  swine  owned  by 
him  which  had  died  of  cholera.  From  Judg- 
ment sustaining  motion  to  quash  the  State 
appeals.    Affirmed. 
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D.  E.  Kennedy,  of  Sedalla,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asat  Atty.  Gen.,  for  the  State. 

ROT,  C  The  defendant  was  charged  by  in- 
formation with  a  failure  to  bum  the  car- 
casses of  swine  owned  by  him  which  bad 
died  of  diolera. 

The  court  su&talned  a  motion  to  quash  the 
information  on  the  ground  that  the  act  of 
March  22.  1913  (Laws  1913,  p.  222)  Is  void. 
That  act  la  entitled  as  follows: 

"An  act  to  repeal  section  4868  of  artide  8, 
chapter  36,  Reviged  Sututes  of  the  State  of 
Missoari,  1909,  entitled  'Swine  dying  of  disease 
to  be  bnmed — notice  of  possible  contagious  dis- 
ease to  be  posted — other  proTisions.'  Providing 
penalty  for  riolation  of  this  act." 

The  body  of  that  act  purports  to  repeal 
the  sectl<»  mentioned  In  the  title,  and  to 
enact  a  new  section  In  lieu  thereof,  and  It 
does  not  provide  any  penalty.  The  new 
section  there  attempted  to  be  enacted  Is 
clearly  outside  the  title  of  the  act  and  void. 

It  la  true  that  a  section  of  the  revised 
statutes  may  be  amended  by  a  bill  the  title 
of  which  gives  notice  that  the  bill  is  an 
amendment  of  such  section,  wfthout  other 
description  of  the  subject-matter.  State 
ex  rel.  v.  County  Court,  128  Mo.  loc.  dt.  440, 
30  S.  W.  103,  31  S.  W.  23,  and  cases  there 
dted.  But  the  title  of  the  bill  here  under 
discussion  does  not  give  notice  that  the  sec- 
tion is  to  be  amended,  or  that  a  new  section 
Is  to  be  enacted  in  place  of  It  It  merely 
says  that  It  Is  to  be  repealed.  The  fact 
that  such  title  contained  the  words,  "Provid- 
ing penalty  for  violation  of  this  act,"  does 
not  save  the  bill.  Those  words  were  mis- 
leading, as  no  penalty  was  mentioned  in  the 
bill.  The  amendment  made  by  the  bill  was 
not  in  the  title,  and  the  penalty  called  for 
by  the  title  was  not  In  the  blU.  The  tlUe 
was  misleading  in  both  respects,  and  one  of 
those  errors  does  not  heal  the  other. 

The  judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CUItlAM.  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  V.  WILD.    (No.  19489.) 

(Supreme  CSourt  of  Missouri,  Division  No.  2. 
Dec.  e,  1916.) 

COUBTS    4=9231(19)    —    JUBISDICnOR    OF    Su- 
PBEMK    COUBT— CoNSTrrUTIONAL    QtJ^STION— 
QtmSTTOR   ALBEADT  DECIDED. 
Where  the   statute  under  which   defendant 
was  convicted  had,  before  he  took  his  appeal, 
been  declared  by  the  Supreme  Court  not  to  vio- 
late the  only  provision  oi  the  Constitution  which 
he  claimed  it  did  violate,  and  there  was  no  oth- 
er qaestioD  giving  the  Supreme  Court  jurisdic- 
tioa,  the  Supreme  Cloort  will  not  assume  Juria- 


dietion  of  the  appeal,  but  will  transfer  the  case 
back  to  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dfe.  S  658;    Dec  Dig.   «=»231(19).] 

Appeal  from  St.  Louis  Court  of  Criminal 
Correction;    V.  H.  Falkenhalner,  Judge. 

Franz  Wild  was  convicted  of  treating  a 
disease  without  a  license,  and  appealed  to  the 
Court  of  Appeals,  which  transferred  the  case 
to  the  Supreme  Court  (179  S.  W.  954).  Case 
transferred  to  the  Ck>urt  of  Appeals. 

(Charles  J.  Maurer  and  W.  A.  Carter,  both 
of  St.  Louis,  for  api>ellant  John  T.  Barker, 
Atty.  Cren.,  and  Lee  B.  Ewlng,  Asst  Atty.  Gen. 
(James  V.  Billings,  of  Jefferson  City,  of  coun- 
sel), for  the  State. 

FARIS,  P.  J.  Defendant  was  convicted  in 
the  St  Louis  Court  of  Criminal  Correction  of 
an  alleged  violation  of  section  8315,  R.  S. 
1909,  for  tliat  as.lt  was  alleged,  he  had  treat- 
ed and  attempted  to  treat  one  Wetzel  for  the 
disease  of  rheumatism.  The  punishment  of 
defendant  was  assessed  by  a  Jury  at  a  fine  of 
$50.  From  the  Judgment  and  sentence  of  the 
Court  of  Criminal  Correction  fixing  his  pun- 
ishment pursuant  to  verdict,  defendant  duly 
appealed  to  the  St  Louis  Court  of  Appeals. 
The  latter  court,  by  an  order  entered  at  the 
October  term,  1915,  transferred  the  cause  to 
us,  on  the  ground  that  the  constitutionality 
of  section  8315  was  properly  and  timely  rais- 
ed by  defendant,  which  fact,  the  learned 
Ck>nrt  of  Appeals  considered,  ousted  it  of  Ju- 
risdiction. 

The  only  provision  of  the  Constitution  urg- 
ed upon  the  trial  of  this  case  as  being  in 
question  Is  section  28  of  article  4  of  the  Con- 
stitution of  Missouri,  which,  so  far  as  perti- 
nent, provides  that: 

"No  bill  shall  contain  more  than  one  subject 
which  shall  be  clearly  expressed  in  its  title." 

No  reference  whatever  is  made  in  the  mo- 
tion for  a  new  trial  to  the  Constitution,  or 
to  any  provision  thereof.  A  very  general 
allegation  of  unconstitutionality  Is  contained 
in  the  motion  in  arrest  of  Judgment,  which  is, 
to  wit,  that: 

"The  statutes  relating  to  the  practice  of  medi- 
cine, surgery  and  midwifery,  under  'which  the 
information  was  issued,  are  unconstitutional  and 
void  because  they  define  three  separate  and  dis- 
tinct penalties  for  the  same  act  and  offense,  par- 
ticularly when  committed  by  different  persons." 

From  this  state  of  facts  we  are  required 
only  to  consider  whether  the  title  to  the  stat- 
utes relating  to  the  practice  of  medicine  and 
surgery  violates  the  provisions  of  section  28 
of  article  4  of  the  Constitution,  which  we 
quote  above,  for  this  Is  the  sole  Jurisdiction- 
al phase  in  anywise  involved  In  this  appeal. 
If  this  point  be  not  involved,  for  that  It  was 
already  settled  prior  to  the  taking  of  the 
appeal  herein,  the  Jurisdiction  is  not  with  us, 
but  with  the  St.  Louis  Court  of  Appeals. 

This  appeal  was  taken  on  the  27th  day  of 
January,   1912.     This  court  in  the  case  of 
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State  V.  Smith,  283  Mo.  loc.  dt  256,  135  S. 
W.  467,  33  L.  R.  A.  (N.  S.)  179,  on  the  7th 
day  of  March,  1911,  more  than  ten  months 
before  the  taking  of  the  appeal  herein,  on 
this  identical  point,  ruled  thus: 

"The  statute  in  question  does  not  violate  sec- 
tion 28  of  article  4  of  the  Constitution.  The  act 
contains  one  subject,  which  is  clearly  expressed 
in  the  title.  The  title  of  the  act  is  not  'Medi- 
cine and  Surgery,'  as  defendant  asserts  it  to  be 
in  his  brief.  The  words  'Medicine  and  Surgery' 
are  merely  the  caption.  The  title  to  the  act  is 
as  follows:  'An  act  to  regulate  the  practice  of 
medicine,  surgery  and  midwifery,  and  to  prohib- 
it treating  the  sick  and  afflicted  without  a  li- 
cense, and  to  provide  penalties  for  the  violatiou 
thereof.' "    Laws  1901,  p.  207. 

As  a  rule  of  convenience  at  least  (regard- 
less of- the  technically  correct  logic  thereof), 
and  to  prevent  a  sort  of  constructlTe  fraud 
upon  the  courts,  in  that  an  appellant  may  not 
arbitrarily  and  for  his  own  ends  nicely  pick 
and  choose  his  forum,  we  have  uniformly 
held  since  the  case  of  Dickey  v.  Holmes,  208 
Mo.  664,  106  S.  W.  511,  that  when  we  have 
once  determined  the  precise  constitutional 
question  raised  In  a  matter  in  which  any 
Court  of  Appeals  would  otherwise  have  Juris- 
diction, we  will  not  thereafter  assume  Juris- 
diction of  such  matter  on  account  of  such 
precise  constitutional  question,  provided  such 
determination  of  the  point  was  made  before 
the  date  at  which  the  appeal  was  taken  in 
the  case.  State  v.  Campbell,  214  Mo.  362,  113 
S.  W.  1081;  Bank  v.  Glass,  243  Mo.  409,  147 
S.  W.  1030 ;  Richmond  v.  Creel,  253  Mo.  256, 
161  S.  W.  794;  State  v.  Finley,  259  Mo.  414, 
168  S.  W.  921. 

Since,  therefore,  the  constitutionality  of 
the  Identical  section  of  the  statute  herein 
Involved  and  upon  the  precise  pliase  here 
presented  was  determined  by  tills  court  on 
the  7th  day  of  March,  1911,  and  since  the 
appeal  herein  was  not  taken  until  the  27th 
day  of  January,  1912,  the  St.  Louis  Court  of 
Appeals  has  plenary  jurisdiction  to  determine 
all  questions  now  left  alive  in  the  case. 

It  is  therefore  ordered  that  this  case  be 
transferred  to  the  St  Louis  Court  of  Appeals 
for  determination.  Let  this  be  done.  All 
concur. 


STATE  ex  reL  BOLES  et  al.  y.  ELLISON 
et  al..  Judges.    (No.  19638.) 

(Supreme  Court  of  MissourL     In  Banc.    Dec. 
4,  1916.) 

1.  Courts  «=!>231(1)  —  Appellate  Jttbisdio- 
TioN  —  MissouBi  —  Decision  of  Coubt  of 
Appeals— Extent  of  Review. 
In  cases  in  which  the  Supreme  Court  has  no 
original  appellate  jurisdiction,  its  review  is  lim- 
ited to  the  question  whether  the  Court  of  Ap- 
peals decided  contrary  to  the  last  previous  rul- 
ings of  the  Supreme  Court 

{Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {g  487,  644;  Dec.  Dig.  <S=»2Sl(l);  Ap- 
peal and  Error,  Cent  Dig.  f  1773.] 


2.  COITBTB   «=>231(1)   —  ArPXLLAXK  JCBISDIO- 

TioN — Missouri — Coubt  of  Appsai^. 
The  Courts  of  Appeal  when  acting  within 
their  jurisdiction,  and  not  in  violation  of  the 
Supreme  Court  decisions,  are  conrts  of  last  re- 
sort and  their  judgments  cannot  be  interfered 
with  by  the  Supreme  Court,  even  if  erroneous. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  ii  487,  644;  Dec.  Dig.  «=9231(1) ;  Appeal 
and  Error,  Cent  Dig.  |  1773.] 

3.  CouBTS  ^=>231(4)  —  Appellate  Jurisdic- 
tion— MiBsoUBi— Conflicting  Decision. 

Conducting  a  municipal  local  option  election 
in  total  disregard  of  the  provisions  of  the  Aus- 
tralian Ballot  Law  to  secure  a  secret  ballot 
Rev.  St  1909,  U  5897,  5898,  5919,  which  are 
expressly  made  applicable  to  such  elections  by 
sections  7239,  9145  is  not  a  mere  irregularity; 
so  that  a  decision  of  the  Court  of  Appeals  that 
such  _  election  was  void  is  not  in  conflict  with 
decisions  of  the  Supreme  Court  that  mere  irreg- 
ularities in  the.  conduct  of  the  election  do  not 
affect  its  validity  unless  the  statute  expressly  oo 
provides. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  847:  Dec.  Dig.  <S=>231(4);  Appeal  and 
Error,  Cent  Dig.  8  1773.] 

4.  Cotjbts  ®=>231(4)  —  Appeixatk  Jurisdic- 
tion—Missoubi—Oonflicttno  Decision. 

A  decision  of  the  Court  of  Appeals  that  the 
public  had  an  interest  in  an  election  contest  so 
that  the  contestant  of  a  local  option  election 
could  not  dismiss  the  contest  after  the  expira- 
tion of  the  time  for  filing  other  contests  does 
not  conflict  with  prior  decisions  of  the  Supreme 
Court  that  a  party  has  a  right  to  dismiss  his 
own  action,  that  assignors  cannot  object  to  the 
dismissal  of  the  action  by  the  assignee,  and  that 
the  contest  of  an  election  for  such  office  abates 
on  the  death  of  the  contestant 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  g  847;  Dec.  Dig.  «=»231(4).] 

Woodson,  J.,  dissenting. 

Certiorari  by  the  State,  on  the  relation  of 
Ed  T.  Miles  and  another,  against  James  Elli- 
son and  others,  as  Judges  constituting  the 
Kansas  City  Court  of  Appeals,  to  quash  a 
judgment  of  that  court  which  reversed  a 
judgment  rendered  for  the  relator  in  an  ac- 
tion in  which  be  was  plalutlfC.  Preliminary 
writ  quashed. 

Guthrie  &  Franklin,  C.  O.  Buster,  R.  S. 
Matthews,  Otho  F.  Matthews,  W.  B.  Hagan, 
and  Andrew  Field,  all  of  Macon,  for  relators. 
Charles  P.  Hess,  of  Macon,  and  Whitecotton 
&  Wight,  of  Moberly,  for  respondents. 

REVELLE,  J.  This  is  an  original  pro- 
ceeding by  certiorari  to  quash  a  Judgment  of 
the  Kansas  City  Court  of  Appeals  reversing 
a  Judgment  of  the  circuit  court  of  Macon 
county.  Mo.,  which  latter  Judgment  was  ren- 
dered on  the  pleadings  in  a .  certain  case 
wherein  one  Ed  T.  Miles  was  seeking  to  con- 
test a  local  option  election  held  in  the  city  of 
Macon  on  December  8,  1913.  186  S.  W.  10. 
The  notice  of  contest,  which  In  such  cases 
Oils  the  office  of  a  petition  and  to  which  con- 
testee  successfully  demurred,  attadced  the 
election  upon  the  ground,  among  others,  that 
same  was  not  held  in  compliance  with  the 
Australian  Ballot  Law,  but  in  conformity  to 
a  dty  ordinance  whose  provisions  are  In  con- 
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Olct  with  the  electlob  laws  of  the  state.  The 
requirements  of  the  general  law,  not  exacted 
by  the  ordinance,  and  which  It  is  alleged 
were  totally  disregarded  and  violated  in  the 
election  held,  are  those  contained  In  sections 
5897,  588S,  and  5919,  R.  S.  1809.  The  specif- 
ic complaint  is  that  no  booths  or  compart- 
ments or  other  conveniences  to  enable  the 
voter  to  prepare  and  cast  a  secret  ballot  were 
famished,  no  writing  materials  or  other  sup- 
plies and  conveniences  were  provided  with 
whidi  the  voters  could  erase  the  clause 
against  which  they  desired  to  vote,  and  that 
no  tnstmctions  for  the  guidance  of  electors 
were  printed  and  posted,  that  many  persons 
were  In  the  polling  places  preparing  ballots 
for  the  voters,  and  electioneering  against  the 
sale  of  liquor,  and  that  by  reason  of  all  these 
matters  the  voters  were  deprived  of  a  free 
and  fair  opportunity  to  cast  a  secret  ballot 
and  vote  their  real  sentiments. 

[1 , 2]  We  have  no  original  appellate  juris- 
diction of  this  cause,  and  our  review  is  lim- 
ited to  the  question  of  whether  the  Ck>urt  of 
Appeals,  In  holding  as  it  did,  went  contrary 
to  the  last  previous  rulings  of  this  court 
While  tills  court  has  recently  done  considera- 
ble writing  and  Its  members  expressed  diver- 
gent views  as  to  what  constitutes  our  record 
in  cases  of  this  class,  we  aU  yield  assent  to 
the  one  jwoposition  that  the  Ckiurts  of  Appeal 
are  coiurts  of  last  resort,  and  when  acting 
within  their  jurisdiction,  and  not  In  viola- 
lion  of  our  decisions,  can  decide  cases  as 
their  judgment  dictates,  and  in  so  doing  can, 
without  interference  on  our  part,  commit  er- 
ror and  decide  Incorrectly,  just  as  we  can. 
State  ex  reL  Delano  v.  Ellison  et  al.,  181  S. 
W.  78 ;  State  ex  reL  Petigo  v.  Robertson,  181 
S.  W.  987;  State  ex  rel.  Iba  v.  Ellison,  256 
Mo.  loc.  at.  666,  165  S.  W.  369;  Majestic 
Mfg.  Co.  V.  Reynolds,  186  S.  W.  1072 ;  Harri- 
son ▼.  Jackson  County,  187  S.  W.  1183. 

[3]  If  the  Court  of  Appeals  did  not  run 
afoul  oar  decisions  in  holding  that  the  elec- 
tion was  Invalid  for  the  reasons  heretofore 
stated  and  that  the  contestant  should  not  be 
permitted  to  dismiss  the  action  under  the  dr- 
cumstances  hereinafter  stated,  our  writ  must 
be  quashed ;  for  these  are  the  only  questions 
properly  presented  and  legitimately  Involved. 
Concerning  the  first  the  Court  of  Appeals 
says: 

■^The  general  rule  is  that,  if  there  is  a  sub- 
stantial compliance  with  the  law,  a  vote  will  not 
be  invalidated  or  an  election  annulled,  even  if 
certain  provisions  regarding  the  manner  of  hold- 
ing the  election  are  violated,  unless  the  statute 
itself  provides  that  such  violation  shall  have 
that  effect ;  that,  in  the  absence  of  such  provi- 
sion, a  failnre  to  follow  some  of  the  many  pro- 
visions of  the  Australian  Ballot  Law,  which  fail- 
ore  does  not  violate  the  general  spirit  and  con- 
trolling object  of  the  law,  will  not,  in  the  ab- 
sence of  fraud  in  perpetration  and  result,  be  held 
snffident  to  Invalidate  the  election,  but  will  be 
regarded  only  as  mere  irregularities.  On  the 
other  liand,  U  there  is  a  total  disregard  of  the 
law,  or  a  willfnl  violation  of  the  general  spirit 
and  controlling  purpose  thereof,  then  this  is  suf- 
ficient to  annnl  the  election.    Hall  t.  Schoen- 


ecke,  128  Mo.  601  [SI  S.  W.  071;  Chiston  ▼. 
Lamkin,  115  Mo.  20  [21  S.  W.  1100] ;  SUte  ex 
rel.  McMillan,  108  Mo.  153  [18  S.  W.  784]; 
O'Laughlin  v.  City  of  Kirkwood,  107  Mo.  App. 
302  [81  S.  W.  612] ;  State  ex  rel.  v.  Seibert,  116 
Mo.  416  [22  S.  W.  732];  Bowers  v.  Smith,  111 
Mo.  45  [20  S.  W.  101,  16  L.  R.  A.  754,  33  Am. 
St  Rep.  491];  Foster  v.  Scharff,  15  Ohio  St 
532;  Zeiler  v.  Chapman,  64  Mo.  602.  •  •  • 
"Now,  if  the  facts  alleged  are  true— and  for 
the  purposes  of  the  demurrer  we  must  so  accept 
them — then  it  would  seem  that,  where  an  elec- 
tion was  held  in  which  no  booths  were  provided, 
where  no  facilities  were  furnished  to  the  voter 
for  marking  his  ticket  and  doing  so  alone  and 
free  from  observation  or  from  coercion  of  any 
sort,  where  many  persons  were  allow^  to  be  in 
the  polling  places,  electioneering  with  the  voters 
and  making  out  and  furnishing  to  the  voters 
ballots  already  prepared,  and  where  the  voters 
did  not  have  a  free  and  fair  opportunity  to  cast 
a  secret  ballot  and  vote  their  real  sentiments 
uninfluenced  by  those  about  them,  the  election 
cannot  be  said  to  have  been  held  in  substantial 
compliance  with  the  Australian  Ballot  I^w. 
We  do  not  mean  to  say  that  a  mere  deviation 
from  the  methods  marked  out  for  the  holding  of 
an  election  would  be  sufficient  to  violate  the 
spirit  and  general  purpose  of  the  law  and  invali- 
date the  election,  but  certainly  the  failure  to 
observe  any  of  the  above  requirements  would 
do  so.  Especially  the  fact  that  there  was  an 
entire  absence  of  booths  whereby  no  opportunity 
was  afforded  to  preserve  the  secrecy  of  the  bal- 
lot." 

The  court  then  proceeds  to  point  ont  that 
the  object  of  the  Australian  Ballot  Law  Is  to 
enable  the  voter  to  prepare  and  cast  hia  bal- 
lot in  secret  and  free  from  observation,  co- 
ercion, intimidation,  or  corruption,  and  in 
support  thereof  cites  Hall  y.  Schoenecke,  128 
Mo.  661,  81  S.  W.  97,  Woodward  v.  Peai> 
BOBS,  L.  R.  10  C.  P.  73S,  and  Ledbetter  y. 
Hall,  62  Mo.  422.    The  oonrt  further  says: 

"To  dispense  with  booths  or  compartments  en- 
tirely is  to  ignore  the  very  heart  and  vitals  of 
this  purpose  of  the  Australian  Law.  If  bootlia 
can  be  dispensed  with,  which  enables  the  voter 
to  prepare  his  vote  in  secret,  then  why  cannot 
the  ballot  boxes  and  the  ballots  themselves  be 
dispensed  with?  The  truth  of  the  matter  is,  an 
election  held  without  booths  of  any  sort  is  an 
election  held  with  total  disregard  of  the  Aus- 
tralian Law,  If  the  law's  requirements  as  to 
booths  and  as  to  secrecy  in  the  preparation  and 
depositing  of  the  ballot  can  be  dispensed  with 
without  violating  the  whole  object -and  spirit  of 
the  Australian  Ballot  Law,  and  disregarding  it 
entirely,  then  we  do  not  know  what  would  vio- 
late or  disregard  it" 

Relators  here  insist,  as  fhey  did  In  the 
Court  of  Appeals,  that  the  facts  stated  con- 
stitute mere  irregularities  which  do  not  in- 
validate the  election,  and  in  support  thereof 
cite  Skelton  y.  Ulen,  217  Mo.  383,  117  S.  W. 
32.  The  Conrt  of  Appeals  discusses  that  par- 
ticular case  and  approves  the  doctrine  and 
conclusion  therein  announced.  In  that  case 
this  court  merely  held  that  an  election  was 
not  void  merely  because  the  booths  provided 
were  not  screened  and  there  was  no  guard 
rail.  It  clearly  appears  from  the  record  of 
that  case  that  the  election  was  held  in  pur- 
suance of  the  Australian  Ballot  Law  and  was 
strictly  complied  with  in  all  respects,  except 
that  there  was  no  guard  rail  and  that  the 
booths  furnished  were  ^^o|it  screens.    Such 
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matters  clearly  constitiite  a  mere  Irregular- 
ity, but  that  Is  radically  different  from  a 
case  where  no  effort  whatever  has  been  made 
to  conduct  an  election  in  pursuance  ot  the 
law.  This  election  was  conducted  as  though 
the  general  election  laws  were  not  applicable, 
although  sections  7239  and  9145,  R.  S.  1909, 
expressly  make  them  so. 

If  the  allegations  of  the  notice  are  true, 
the  whole  spirit  and  purpose  of  the  general 
law  was  completely  ignored  and  violated, 
and  If  the  matters  complained  of  can  be  treat- 
ed as  but  Irregularities,  it  is  difficult  to  con- 
ceive of  a  case  which  would  not  fall  within 
that  innocent  class. 

We  have  carefully  reviewed  the  decisions 
of  this  court  which  relators  cite  as  holding 
the  contrary,  but  find  that  they  not  only  do 
not  sustain  their  contention,  but  are  in  spir- 
it to  the  contrary. 

[4]  The  facts  material  to  the  second  con- 
tention are  that  after  the  cause  was  submit- 
ted, on  appeal,  and  after  a  decision  had  been 
rendered  and  an  opinion  handed  down,  and 
while  a  motion  for  rehearing  was  pending, 
Ed  T.  Miles,  in  whose  name  the  contest  was 
conducted,  without  the  knowledge  or  consent 
of  his  attorneys,  appeared  through  the  attor- 
neys for  .his  adversary  and  asked  that  the 
motion  .for  rehearing  be  sustained  and  the 
judgment  of  the  circuit  court  be  affirmed,  as- 
signing as  reasons  thereof  that  be  had  be- 
come a  nonresident  of  the  dty,  and  had  been 
criticized  for  bis  action  in  instituting  and 
conducting  tUe  contest.  The  Court  of  Ap- 
peals denied  his  motion,  holding  that  a  local 
option  election  contest  Is  not  the  private  af- 
fair of  the  person  In  whose  name  it  Is  in- 
stituted.   The  court  says: 

"He  acts  for  the  general  public  aa  well  as  him- 
Belf.  Having  voluntarily  assumed  this  public 
duty,  he  has  not  the  right  to  withdraw  from  it 
at  his  caprice  if  in  so  doing  he  destroys  the 
public  right  be  set  out  to  maintain." 

The  court  then  points  out  some  of  the  far- 
reaching  results  which  might  follow  in  the 
event  the  contestant  were  allowed  arbitrary 
control  of  such  an  action.  It  cites  cases  and 
authority  holding  that  the  action  is  one  In 
which  the  public  must  be  considered  a  party, 
and  that.  If  Its  interests  will  be  prejudiced  or 
adversely  affected  by  a  dismissal,  the  same 
win  not  be  permitted. 

The  present  case  itself  argues  well  In  sup- 
port of  the  conclusion  reached  by  the  court 
Law  and  orderly  procedure  demand  that  on 
all  matters  submitted  to  the  public  for  deci- 
sion a  full  and  free  opportunity  for  an  ex- 
pression of  the  public  will  be  afforded.  To 
assure  this  result  provision  Is  made  for  a 
contest,  which  must  be  instituted,  If  at  all, 
within  a  specified  period.  In  cases  of  this 
character  any  qualifled  voter  is  authorized 
to  Institute  the  contest  within  20  days  after 
the  official  count.  It  Is  not  necessary  that 
be  be  Interested  In  the  business  of  selling  or 
suppressing  the  sale  of  Intoxicating  liquor. 


It  Is  not  the  policy  of  the  law  to  encourage 

the  Institution  of  numerous  suits  haying  one 
and  the  same  purpose.  When  a  contest  pe- 
culiarly affecting  the  public  Interest  as  local 
i^tion  contests  do  Is  Instituted,  the  pnbUc  la 
Justified  In  assuming  that  it  will  be  prose- 
cuted to  an  end,  and  that '  the  question  of 
whether  the  election  has  been  free  and  open 
and  has  reflected  the  public  will  will  be  final- 
ly determined  and  this,  regardless  of  the  re- 
sults of  such  an  election.  Further  Indicat- 
ing the  public  nature  of  sncb  a  contest  Is  the 
section  authorizing  same  and  which  provides 
that  the  public — that  Is,  the  municipal  body 
or  county  holding  the  election — shall  be  made 
the  contestee  or  party  defendant.  Laws  1909, 
p.  470. 

The  Court  of  Appeals  has  found  that  the 
election  conducted  In  the  Instant  case  was 
Invalid  and  did  not  afford  an  adequate  op- 
portunity for  the  expression  of  the  public 
will,  yet,  notwithstanding  this,  if  the  con- 
testant Is  now  permitted  to  dismiss  the  con- 
test (It  being  too  late  for  the  institution  of 
another),  the  Invalid  election  would  have  the 
effect  of  a  legal  one,  and  this  Is  contrary  to 
the  lawful  order  of  tblngs.  Or,  as  said  by 
the  Court  of  Appeals: 

"The  consequence  of  such  a  precedent  would 
plague  any' good  commtinity  wbicb  might  find  it- 
self in  the  reverse  situation  to  that  said  to  l>e 
facing  the  welfare  of  the  city  here  involved.  Soe 
the  result  of  permitting  such  action;  the  major- 
ity of  the  legal  voters  of  a  community  or  city 
may  vote  at  an  election  against  the  sale  of  in- 
toxicating liquors;  corrupt.  Ignorant,  or  well- 
meaning,  though  mistaken,  officers,  through  the 
aid  of  fraudulent  or  illegal  votes,  may  certify 
the  election  as  being  in  favor  of  the  sale  uf 
such  liquors.  A  contest  cannot  be  had  unless 
begun  within  20  days.  A  voter  (possibly  an  ene- 
my to  the  cause  in  disguise)  assumes  the  duty  of 
contesting,  begins  the  proceedings  and  then,  a 
few  days  after  the  time  limit  has  expired,  dis- 
misses the  contest,  leaving  the  community  to 
be  afflicted  with  the  traffic  it  had  voted  against." 

it  Is,  however,  unnecessary  for  us  to  de- 
termine the  soundness  or  correctness  of  this 
ruling,  since  an  investigation  discloses  that  it 
is  not  In  conflict  with  any  previous  holding 
of  this  court. 

Without  analyzing  the  cases  cited  by  re- 
lators, it  suffices  to  say  that  they  Involve  al- 
together different  questions  and  are  In  no 
manner  controlling  of  the  one  herein  present- 
ed. The  authorities  dted  In  this  connection 
are  Hoover  y.  Railway,  116  Mo.  77,  21  S.  W. 
1078,  Gay  v.  Orcutt,  160  Mo.  400,  69  S.  W. 
295,  and  Gantt  ▼.  Brown,  244  Mo.  271,  149 
S.  W.  644,  Ann.  Gas.  1913D,  1283. 

Finding  no  conflict  between  the  decision 
in  this  case  and  the  prior  rulings  of  this 
court,  the  preliminary  writ  heretofore  Issued 
Is  quashed. 

GRAVES,  0.  J.,  and  WALKER,  FARIS, 
and  BLAIR,  JJ.,  concur.  BOND,  J.,  concurs 
in  result  for  want  of  jurisdiction.  WOOD- 
SON, J.,  dissents. 
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STATB  ex  reL   STOKBS  et  aL  v.  ROACH, 
Secretarr  of  State.    (No.  19727.) 

(Snpreme  Court  of  MissoarL     In  Banc.     Oct. 
11,  1916.) 

Mandahub  ®=>T4<1)— Initiative  Eitscnoic. 

In  view  of  Const,  art.  4,  t  67,  authorizing 
the  initiative,  where  all  the  provisionn  of  Ber. 
St.  190B,  c.  59,  as  to  the  petition  for  an  initia- 
tire  vote  and  as  to  filing  same,  and  as  to  its 
transmiseion  to  the  Attorney  General,  and  its 
requirements  that  the  Attorney  General  prepare 
a  title  to  be  placed  upon  the  ballot  and  return  it 
to  the  Secretary  of  State,  were  complied  with, 
save  that  the  Seoreiary  of  State  declined  to 
certify  copies  0  the  county  clerks  of  the  several 
counties,  peremptory  writ  of  mandamus  was  or- 
dered to  issue  to  compel  him  to  perform,  such 
ministerial  duty. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  H  IfSO,  152, 166,  167;  Dec.  Dig.  <8=» 
74(1).] 

Woodson,  O.  J.,  and  Grares  and  Reveller  JJ., 
dissenting. 

Mandamos  by  the  State,  on  the  relation  of 
Charles  K.  Stolces  and  others,  against  Corne- 
lias Boacta,  Secretary  of  State.  Permanent 
writ  awarded. 

L.  A.  Laughlin,  Walsh,  Aylward  ft  Lee,  and 
John  H.  Lncas,  aU  of  Kansas  City,  for  relat- 
ors. John  T.  Barker,  Atty.  Gen.,  and  Mor- 
ton Joardan,  of  St.  Lonls,  for  respondent. 

WALKER,  3.  The  Issue  here  submitted 
is  whether  onr  alternative  writ  of  mandamus 
heretofore  directed  to  the  Secretary  of  State 
shall  be  made  i)ermanent,  and  as  a  conse- 
quence he  be  required  to  certify  to  the  several 
county  clerks  the  title  and  number  of  a  pro- 
posed constitutional  amendment  to  be  voted 
upon  at  the  coming  general  election,  the  pur- 
pose of  which,  if  adopted,  Is  to  prohibit  the 
giving,  exdianging,  bartering,  selling,  or  dis- 
posing of  intoxicating  liquors  la  this  .state 
except  wine  for  sacramental  purposes. 
•'  With  the  merits  of  this  proposed  amend- 
tn&it  we  are  not  concerned,  because  If  the 
writ  be  made  permanent  It  will  simply  enable 
the  people  in  their  sovereign  capacity,  and  as 
the  source  of  all  power,  to  express  their  will 
at  the  polls  as  to  whether  or  not  the  organic 
law  should  be  amended  as  proposed,  while  a 
refusal  to  grant  the  writ  will  deny  them  this 
right 

In  1908,  a  system  of  legislation,  supple- 
mental to  that  of  the  General  Assembly,  was 
inaugurated  in  this  state  under  which  the 
amendment  of  the  Constitution  and  the 
amendment  and  enactment  of  statutes  was 
authorized  by  what  is  termed  the  initiative. 
Section  57,  art.  4,  Con.  Mo.  The  companion 
power  of  the  referendum,  or  the  right  to  re- 
view the  acts  of  tbe  General  Assembly,  was 
at  the  same  time  Incorporated  Into  the  or- 
ganic law.  In  a  review  of  the  matter,  we  are, 
under  the  facts,  to  consider  only  that  portion 
of  the  power  thus  conferred  In  relation  to 
the  amendment  of  the  Constitution. 

Subsequent  to  the  adoption  of  the  amend- 


ment to  the  Constltntlan  providing  for  iti 
change  by  the  Initiative,  the  General  Assem- 
bly, under  the  express  authority  of  this 
amendment,  enacted  a  statute  (now  chapter ' 
69,  R.  S.  1909)  defining  the  procedure  neces- 
sary to  be  pursued  In  exercising  the  power 
conferred. 

The  relators  allege,  and  the  respondent 
concedes,  that  all  the  formal  requisites  of  the 
Constitution  and  statute  have  been  complied 
with  In  the  preparation,  presentation,  and 
submission  to  the  Secretary  of  State  of  the 
petitions  here  under  review.  Further  than 
this,  it  is  alleged  and  admitted  by  respondent 
that  the  Secretary  of  State  on  the  29th  day 
of  June,  1916,  In  the  presence  of  the  Gover- 
nor and  the  person  offering  said  petitions, 
did  file  same,  and  in  further  conformity  with 
the  law  (section  6748,  R.  S.  1909)  the  Secre- 
tary of  State  did  forthwith  transmit  to  the 
Attorney  General  a  copy  of  the  measure  pro- 
posed by  said  initiative  petitions  that  the 
latter  official  might  prepare  a  ballot  title  of 
said  measure;  that  within  ten  days  there- 
after, or  not  later  than  July  8,  1916,  the  At- 
torney Gteneral  did  prepare  a  ballot  title  to 
and  numt>er  of  said  measure  and  return  same 
to  the  Secretary  of  State,  that  copies  thereof 
might  be  certified  by  him  to  the  county  clerks 
of  the  several  counties  to  be  voted  on  at  the 
coming  general  election.  The  matter  rested 
at  this  stage  until  September  20,  1916,  or  2H 
months  after  the  acceptance  and  filing  of 
said  petitions  by  the  Secretary  of  State,  and 
the  submission  of  the  measure  proposed  to 
the  Attorney  General  and  his  approval  of 
same  and  its  return  to  the  ofiice  of  the  Secre- 
tary of  State,  when  the  latter  official  notified 
relators  he  would  not  furnish  the  ballot  title 
of  said  measure  proposed  by  said  petitions 
to  the  county  clerks  to  be  voted  on  at  the 
general  election  on  November  7,  1916.  The 
grounds  alleged  for  this  refusal  were:  <1) 
That  the  proposed  amendment  is  unconstitu- 
tional; (2)  that  at  least  a  part  of  same  is 
legislative,  as  distinguished  from  constitu- 
tional in  subject-matter;  and  (8)  that  it  cov- 
ers three  subject-matters,  and  hence  cannot 
be  voted  on  as  one  amendment. 

I.  Before  entering  upon  a  discussion  of  the 
nature  of  the  power  of  the  Secretary  of  State 
in  regard  to  the  petitions  in  question  to  deter- 
mine whether  or  not  bis  duties  are  such  as  ' 
to  authorize  him  to  refuse  to  certify  the 
measure  out  to  the  county  clerks,  it  is  perti- 
nent, under  the  facts,  to  consider  whether  his 
objection  to  the  petitions  at  the  time  when 
made  may  not  properly  be  regarded  as  an 
attempt  to  exercise  power  already  expended, 
and  hence  not  entitled  to  serious  considera- 
tion. However  much  the  impartial  mind 
may  incline  to  the  forcefulneas  and  sufllclency 
of  this  conclusion,  the  complete  disctiarge  of 
a  Judicial  duty  requires  us  to  veview  the  facts 
and  determine,  in  the  furtherance  of  the  en- 
forcement of  the  law  and  the  consequent  pro- 
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tecUon  of  the  rights  of  petitioners,  whether 
the  objections  to  the  proceeding  as  made  by 
the  Secretary  of  State  are  from  any  point  of 
view  clothed  with  any  color  of  authority.  It 
will  be  recalled  that,  when  the  petitiona  in 
question  were  presented  to  him,  he  accepted 
and  filed  them  in  his  office,  submitted  them 
to  the  Attorney  General,  and  did  every  other 
act  required  of  him  by  law,  except  to  certify 
the  measure  as  proposed  to  the  county  clerks 
to  be  placed  upon  the  ballots.  By  this  action 
the  Secretary  of  State  complied  fully  with 
all  the  requirements  of  the  law  save  in  the 
particular  stated,  and  therefore  is  not  within 
the  provisions  of  the  statute  (section  8750, 
Bl  S.  1909)  which  prescribes  the  course  to  be 
pursued  In  the  event  he  refuses  to  accept  and 
file  the  petitions.  Under  the  express  terms 
of  the  statute,  it  is  npon  his  failure  to  so 
accept  and  file  them  that  the  court  is  author- 
ized to  determine  whether  or  not  the  petitions 
refused  to  be  filed  by  him  are  legally  suffi- 
cient. In  this  case  he  has,  as  we  have  shown, 
fuUy  determined  this  matter  by  his  accept- 
ance and  filing  of  such  petitions,  and  any 
right  he  may  hare  had  was  foreclosed  by  his 
own  deliberate  act  The  right  to  raise  his 
voice,  therefore,  against  the  attempted  order- 
ly exercise  of  the  people's  will  in  seeking  to 
amend  the  Constitution,  ceased  to  exist  upon 
his  acceptance  and  filing  of  the  petitions,  and 
he  finds  himself  confronted  with  a  mandatory 
statute  requiring  him  to  perform  a  clearly 
defined  ministerial  duty,  viz.  to  famish  to 
each  of  the  clerks  of  the  connty  courts  of  the 
several  counties  his  certified  copy  of  the  title 
and  number  of  the  measure  to  be  voted  on 
under  the  Initiative  statute.  Section  6752, 
R.  S.  1009.  Any  other  constmctlon  of  the 
law  would  present  the  anomaly  of  clothing  a 
merely  ministerial  officer,  whidi  we  wUl  pres- 
ently show  him  to  be,  with  power  to  thwart 
the  will  of  the  people,  after  having  complied 
with  all  the  other  requirements  of  the  stat^ 
ute. 

While  the  right  of  the  Secretary  of  State 
to  object  to  the  acceptance  and  filing  of  pe- 
titions under  the  initiative  and  referendum 
statutes  Is  limited  as  stated,  it  is  not  to  be 
understood  that  the  remedy  of  petitioners  to 
compel  his  action,  no  matter  at  what  stage 
of  the  proceedings  his  failure  or  refusal  may 
occur,  is  to  be  subjected  to  a  like  limitation. 
A  reading  of  section  6750,  R.  S.  1900,  may  so 
indicate  if  same  is  measured  by  the  rule  of 
expressio  unins,  etc.;  but  this  statute  does 
not  create  such  a  limitation  and  was  not  so 
Intended.  It  is  nothing  more  than  a  legis- 
lative declaration  of  a  right  to  mandamus 
which  may  now  and  could  have  been  before 
the  enactment  of  the  statute  '(section  6750) 
invoked  by  any  one  aggrieved  on  account  of 
a  failure  of  the  Secretary  of  State  to  perform 
his  defined  duties.  This  court  has  original 
jurisdiction  by  mandamus  In  the  absence  of 
legislative  action  to  compel  administrative 
officers  to  perform  ministerial  acts,  and  a 


statute  to  this  effect  adds  nothing  to  this 
power.  Stat6  ex  reL  t.  Roach,  230  Mo.  422, 
130  S.  W.  689,  139  Am.  St  Rep.  639.  The 
action  herein  is  therefore  authorized  under 
the  general  power  referred  to  regardless  of 
the  statute. 

II.  However,  In  a  matter  of  the  character 
of  the  one  under  review,  which  so  vitally 
alTects  the  rights  of  the  people,  the  course 
pursued  by  the  respondent  of  which  com- 
plaint Is  made  should  receive  the  utmost  con- 
sideration. Let  it  be  assumed  therefore  that 
the  objections  made  by  him  to  the  petitions 
were  timely,  and  then  let  us  determine  what 
Is  the  nature  of  the  power  conferred  apon 
him  in  relation  to  what  may  be  briefly  term- 
ed initiative  petitions.  The  nature  of  this 
power  having  been  ascertained,  it  ought  not 
to  be  difficult  under  well-established  prin- 
ciples of  law,  to  determine  Its  limit  The 
Constitution  (section  57,  art  4)  Is  manda- 
tory that  such  petitions  shall  be  filed  with 
him,  and  in  submitting  the  same  to  the  peo- 
ple It  requires  that  he  and  all  other  officers 
shall  be  guided  by  the  general  laws  and  the 
act  submitting  the  amendment  until  legisla- 
tion shall  be  specially  provided  therefor. 
Such  legislation,  as  we  have  shown,  has 
been  provided,  and  Its  requirements  have 
been  fully  followed.  The  duties  of  the  Secre- 
tary of  State  thereunder,  briefly  recapitulat- 
ed, are  to  accept  or  reject  the  petitions,  and 
if  accepted  he  Is  to  file  them  in  his  office, 
etc.  That  he  is  an  administrative  officer, 
and  that  his  acts  are  purely  ministerial.  Is 
disclosed  by  the  character  of  such  acts  as 
defined  by  the  Constitution  ailS  the  statute, 
because  they  consist  of  duties  he  Is  required 
to  perform  upon  a  g^ven  state  of  facts  ad- 
mitted to  exist,  and  In  a  prescribed  manner 
conceded  to  have  been  pursued,  in  obedience 
to  a  mandatory  statute  without  regard  to  his 
own  judgment  or  opinion  concerning  the  pro-  _ 
priety  or  impropriety  of  the  act  to  be  per- 
formed. State  ex  rel.  Railroad  v.  Meier,  143 
Mo.  439,  45  8.  W.  306;  State  ex  rel.  v. 
Adams,  161  Mo.  349,  61  S.  W.  894 ;  State  ex 
rel.  V.  Williams,  232  Mo.  56,  133  S.  W.  1. 
But  we  are  not  left  to  an  analysis  of  the  du- 
ties he  Is  required  to  perform  herein,  or  to 
judicial  definitions  of  the  powers  of  minis- 
terial ofiicers  generally,  in  determining  the 
nature  of  his  functions  in  the  matter  under 
discussion.  This  court  has  repeatedly  declar- 
ed that  he  Is  purely  a  ministerial  officer  and 
as  such  may  be  compelled  by  mandamus  to 
do  what  be  ought  to  do.  State  ex  rel.  Rail- 
road V.  Johnston,  234  Mo.  338,  137  S.  W.  595. 

The  only  case  which  contravenes  this  con- 
clusion is  that  of  State  ex  reL  v.  Roach,  230 
Mo.  408,  130  S.  W.  689,  139  Am.  St  Rep.  639, 
to  which  we  will  direct  our  attention.  The 
principal  opinion  in  the  Roach  Case  holds 
that  the  Secretary  of  State,  although  vested 
with  a  discretion  to  determine  Horn  an  in- 
spection of  the  subject-matter  whether  a  pe- 
tition submitted  to  him  for  filing  is  for  a 
GonstItuti(»ial  amendment  or  the  enactment 
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of  a  statnte.  Is  nevertheless  an  adtninlstra- 
tlre  officer,  and  his  acts,  within  the  purview 
of    the   law,    are   purely    ministerial.      The 
correctness  of  the  court's  conclusion  as  to 
the  nature  of  the  Secretary  of  State's  duties 
is  not.  In  the  face  of  numerous  precedents, 
(^ea  to  criticism.    These  duties,  as  they  are 
defined,  render  him,  under  the  usual  applica- 
tion of  the  rule  regulating  his  conduct,  sub- 
ject to  control  by  mandamus.     The  court, 
however,  despite  the  admitted  nature  of  his 
duties,  excepted  him  from  the  operation  of 
the  rule  on  the  ground  that  he  was  vested 
with  such  a  discretionary  power  as  to  author- 
ize him  to  analyze  the  tenor  of  the  matter 
submitted  to  him  under  the  Initiative  and  de- 
termine whether  it  was  an  attempt  to  legis- 
late, or,  as  contended  by  the  petitioners,  a  pro- 
posed amendment  to  the  Constitution.     The 
Secretary  of  State  had  held  that  the  measure 
submitted  was  an  attempt  to  enact  a  statute, 
which  the  court  decided  was  correct  and  re- 
fused the  writ.    The  vice  in  the  opinion  be- 
comes evident  when  we  examine  the  nature 
of  the  discretion  the  court  holds  the  Secre- 
tary of  State  was  authorized  to  exercise  in 
determining  whether  the  measure  was  leg- 
islative or  an  attempt  to  change  the  organic 
law.     Courts   alone   are  empowered  to   de- 
termine the  character  of  laws.    No  precedent 
can  be  found,  except  that  in  the  Roach  Case, 
in  which  it  has  been  held  that  a  purely  minis- 
terial officer  is  vested  with  the  discretion 
here  sought  to  be  given  him.     Tli&t  he  is 
vested  with   such  discretion  as  will  enable 
him  to  intelligently  discharge  his  duties  as 
prescribed  by  law  is  not  to  be  gainsaid.    Such 
a  discretion  as  this,  we  said  in  State  ez  rel. 
V.  Lesueur,  103  Mo.  262,  16  S.  W.  639,  "in- 
here in  the  discharge  of  his  official  duties, 
reqidxiiig   him    to    consider   before   acting, 
and  to  search  and  inquire  before  reaching 
•    •    ♦    a    conclusion.      Any    other    theory 
would    be    *    *    *    inconsistent    with    the 
proper  and  orderly  discbarge  of  his    *    •    • 
dnttes."    State  ex  rel.  v.  Adcock,  206  Mo.  667, 
105  S.  W.  270,  121  Am.  St  Rep.  681,  State  ex 
reL  V.  Goodler,  195  Mo.  560,  93  S.  W.  928, 
and  State  ex  rel.  v.  Public  Schools,  184  Mo. 
304,  35  S.  W.  617,  56  Am.  St  Rep.  503,  af- 
ford examples  of  the  court's  recognition  of  the 
nfle  announced  in  the  Lesueur  Case.    Sadi 
a  discretion  as  this  is  necessarily  exercised 
by  every  official  charged  with  a  public  duty, 
but  It  does  not  from  this  fact  rise  to  the 
height  of  what  is  known  as  a  Judicial  power, 
which  would  render  It  uncontrollable  by  man- 
damus,  concerning   the  propriety  of  which 
writ  in  the  Instant  case  the  respondent  raises 
no  qnestion. 

The  reasoning  of  the  principal  opinion  in 
the  Roach  Case,  in  attempting  to  confer  such 
discretionary  power  upon  the  Secretary  of 
State  as  will  in  effect  enable  him  to  usurp  a 
well-defined  function  of  the  courts,  Is  error, 
and  it  is  overruled.  So  far,  however,  as  this 
case,  not  only  in  tlie  principal  opinion  but  in 
that  at  Graves,  J,,  which  was  ooncurred  in 


by  three  other  members  of  the  court  as  then 
constituted,  holds  that  the  character  of  the 
duties  of  the  Secretary  of  State  are  purely 
ministerial,  it  is  in  accord  with  the  well-es* 
tabllshed  rule  on  this  subject,  and  hence  im- 
mune from  criticism. 

After  all  that  has  been  said,  the  sole  mat- 
ter to  be  determined  in  the  case  at  bar  is 
the  nature  of  the  discretion  authorized  to  be 
exercised  by  the  Secretary  of  State.  If  he 
is  a  ministerial  officer,  about  which,  in  view 
of  the  numerous  rulings  on  the  subject,  there 
can  be  no  question,  the  scope  of  his  Inquiry 
when  a  matter  Is  submitted  to  him  under 
the  initiative  must  be  limited  as  we  have  in- 
dicated. 

A  brief  review  of  some  recent  cases  de- 
termined by  this  court,  in  which  the  matter 
here  in  issue  was  discussed  and  ruled  upon, 
is  not  Inappropriate  In  this  connection. 

In  State  ex  rel.  v.  Johnston,  234  Mo.  338, 
137  S.  W.  695,  this  court,  speaking  through 
Yalliant  J.,  in  a  most  lucid  opinion  in  which 
all  concurred,  held  that  a  ministerial  officer, 
in  that  case  the  Secretary  of  State,  had  no 
right  to  pronounce  an  act  of  the  General 
Assembly  unconstitutional  and  so  disobey  it 
It  is  true  in  the  Johnston  Case  that  it  was  a 
law  already  enacted  which  the  Secretary  of 
State  assumed  the  right  to  disobey  on  the 
ground  of  its  unconstitutionality;  but  the 
principle  announced  in  that  case,  upon  which 
the  ruling  of  the  court  was  based,  was  that 
such  official  had  no  discretion  in  the  face  of 
a  plain  statute,  and  that  the  attempted  exer- 
else  of  discretion  on  his  part  involved  a  ju- 
dicial determination  which  he  had  no  power 
to  make.  So  in  the  case  at  bar  a  mandatory 
constitutional  and  statutory  provision  requir- 
ed him  to  do  certain  things  in  carrying  out 
the  wUl  of  the  people  preliminary  to  the  sub- 
mission of  the  proposed  amendment.  Admit- 
ting  as  he  does,  and  as  the  record  discloses, 
that  all  of  the  formal  requisites  of  the  law 
had  been  complied  with,  his  refusal  to  file 
said  petitions  when  presented  on  the  ground 
of  constitutional  invalidity  of  necessity  in- 
volves the  exercise  of  such  a  discretionary 
power  as  is  possessed  only  by  the  judiciary, 
and  of  which,  from  the  very  nature  of  his 
office,  he  does  not  have  a  shred.  Nowhere 
is  this  doctrine  more  clearly  and  affirmative- 
ly announced  than  in  our  recent  ruling  in 
State  ex  rel.  v.  Carter,  257  Mo.  79,  165  S.  W. 
773,  in  which  I^is,  J.,  speaking  for  the 
court  says  in  effect  that: 

Where  all  the  facts  required  by  law  to  be  sub- 
mitted appear,  the  Secretary  of  State  "musi 
file  the  petition  [in  that  case  a  referendum  one] 
as  presented  to  him  and  leave  to  the  courts  the 
determination  of  questions  of  fraud,  forgery  and 
hermetic  illegality;  for  which  determination  our 
statntes,  it  would  seem,  have  provided  full  and 
ample  machinery  for  every  condition  and  con- 
tingency, and  for  the  protection  and  safeguard- 
ing of  both  protagonists  and  antagonists  of  the 
act  sought  to  be  referred.  Clearly  the  warning 
provided  for  by  statute,  which  recites  that  a 
breach  of  the  law  as  to  a  referendum  petition 
constitutes  a  felony  and  the  careful  proviaious 
for  verification  of  the  stated  facts  as  to  resi- 


280 


190  SOUTHWESTERN  BEPOKTEE 


dence,  names,  and  qoaliflcatlona  of  st^ners,  Indi-  < 
cate  that  these  provisions  were  deemed  such 
adequate  safeguards  against  fraud  and  forger; 
as  that  compliance  ^rewlth  showing  prima 
facie  sufficiency  and  regularity  was  intended  to 
import  such  siUfficient  verity  to  the  Secretary  of 
State  as  to  make  it  his  duty  to  file  petitions 
bearing  such  legal  indicia  when  such  were  pre- 
sented to  him  for  filing." 

Thus  sustained  by  the  rulings  cited,  the 
doctrine  as  to  tbe  absence  of  discretionary 
power  on  the  part  of  a  purely  ministerial  of- 
ficer Is  shown  to  have  been  firmly  planted  in 
our  Jurisprudence.  Occasional  expressions  to 
the  contrary  or  in  seeming  modification  of 
the  doctrine  may  here  and  there  appear,  but 
the  strong  current  of  judicial  reasoning  up- 
holds its  integrity  as  announced. 

This  general  deduction  authorizes  a  spe- 
cific application  of  tbe  doctrine  to  the  case 
at  bar,  in  this,  that  when 'the  petitions  In 
question  were  submitted  to  the  respondent 
and  he  ascertained,  as  be  did,  that  all  the 
formal  statutory  requirements  had  been  ob- 
served, no  other  altemative  was  lef6  blm 
except  to  comply  with  the  statute  defining  his 
duties  in  regard  thereto.  Tbe  uniformity  of 
the  application  of  this  doctrine  renders  it 
of  such  binding  force  that  it  cannot  be  dis- 
regarded without  doing  violence  to  an  un- 
broken line  of  precedents  in  full  accord  with 
the  spirit  of  our  Institutions,  and  the  aid 
of  this  doctrine  in  preserving  the  line  of 
demarcation  between  the  powers  of  the  co- 
ordinate branches  of  government  is  of  such 
importance  that  its  attempted  modification 
either  by  Judicial  construction  or  legislative 
enactment  Is  a  matter  of  the  most  serious 
consideration.  The  triune  nature  of  our  gov- 
ernments, whether  state  or  national.  Is 
known  not  only  to  those  familiar  with  state- 
craft, but  to  the  plain  citizen;  and  it  is  a 
fact  proved  by  experience  that  free  govern- 
ment may  be  best  maintained  and  perpetuat- 
ed by  sedulously  restricting  the  exercise  of 
each  of  Its  co-ordinate  powers  to  their  re- 
spective spheres  as  defined  by  the  Constitu- 
tion and  established  by  Immemorial  usage. 

The  initiative  and  referendum  are  nothing 
more  than  added  powers  of  legislation  un- 
der which  the  people  themselves  may  enact 
laws  without,  as  heretofore,  resorting  for  this 
purpose  to  the  legislative  branch  of  the 
government,  to  wit,  the  General  Assembly. 
We  have  frequently  held.  In  conformity  with 
the  rule  of  noninterference  of  one  co-ordi- 
nate branch  of  the  government  with  another, 
that  we  will  not  In  any  manner  or  at  any 
stage  of  the  proceedings  assume  Jurisdiction 
of  a  matter  pending  before  the  Legislature, 
and  thus  interfere  with  the  exercise  of  its 
powers.  This  self-imposed  limitation  upon 
Judicial  power  wisely  established  and  render- 
ed necessary  for  the  preservation  of  repre- 
sentative government  is  succinctly  declared 
In  Pitman  t.  Drabelle,  183  S.  W.  1057.  In 
which  Bond,  J.,  speaking  for  the  court,  says: 

"During  the  process  of  legislation  in  any 
mode  the  work  of  the  lawmakers  is  not  subject 
to    *    *    *   arrest  or  cuntrol,  nor  open  to  judi- 
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cial  inquiry.    (Citing  Missouri  eases.)    But  aft- 
er the  Lavrmaking  department  of  the  government        I 
in  any  of  its  forms  or  by  any  of  its  agencies 
has  finished  its  work,  and  the  act  of  legislation        ' 
in  wtiich  it  was  engaged  has  become  fait  accom-        , 
nil  and  is  clothed  with  the  ontward  forms  of 
law,    the   qaestion   of   the   constitutionaUty    of        i 
the  completed  bill  or  ordinance  becomes  one  for 
ultimate  determination  by  the  judiciary."  ' 

Manifestly,  the  Secretary  of  State  is  pro  ' 
hac  vice  but  a  leg^iatlve  agency  tbroagh 
which,  from  the  absolute  necessities  of  the 
situatlcm,  tbe  people  are  engaged  in  legislat-  ' 
ing;  as  w611  undertake  to  prevent  the  clerk 
of  the  House  of  Representatives  from  filing 
a  bill  t>ecau8e  such  bill  Is  unconstltatlonaL 

A  like  reason  exists  to  prevent  our  Inter* 
ference  with  the  processes  of  legislation  when 
inaugurated  under  the  initiative  and  refer- 
endum except  as  otherwise  provided  by  the 
statute  which  authorizes  the  circuit  court, 
on  the  showing  being  made  that  any  petition 
Is  not  legally  sufiicient,  to  enjoin  the  Secre- 
tary of  State  and  all  other  officers,  inferably 
on  the  application  of  any  citizen  who  is  in- 
terested in  the  regularity  of  the  proceedings, 
from  certifying  or  printing  on  the  ofllcial 
liallot  for  the  ensuing  election  the  ballot  title 
and  number  of  the  proposed  measure.  Seo- 
Uon  6750,  R.  S.  1800. 

This  exception.  In  order  to  preserve  the 
harmony  of  the  rule  as  to  noninterference  of 
the  Judicial  with  the  legislative  power,  must 
be  limited  In  Its  aiq[>Ucation,  when  the  power 
of  the  court  to  stay  action  Is  Invoked,  under 
the  statute,  to  an  examination  of  the  qnee- 
tion  as  to  the  legal  sufficiency  of  the  form 
or  express  contents  of  tbe  petitions  submit- 
ted as  required  by  statute,  rather  than  ex- 
tended to  an  analysis  of  their  subject-matter 
and  as  a  consequence  a  determination  of  thebr 
legal  efi'ect,  which,  as  In  proceedings  before 
the  Legislature,  can  be  inquired  into  and 
determined  only  when  they  have  t>ecome 
laws.  Except  incidentally,  however,  we  are 
not  concerned  with  a  discussion  of  tills  ques- 
tion, because  under  ttie  facts  it  is  not  in- 
volved in  the  determination  of  the  matter  be- 
fore u& 

Under  our  view  of  this  case  as  above  ex- 
pressed, it  is  unnecessary  to  consider  any 
other  objections  interposed  by  resptmdent  to 
the  performance  of  his  duty  In  the  matter 
under  review. 

From  all  of  which  it  follows  that  our  per- 
manent writ  of  mandamus  should  Issne  here- 
in, and  it  is  so  ordered. 

BOND  and  FARIS,  JJ.,  ooncor.  BliAIB, 
J.,  concurs  In  result 

WOODSON,  C.  J.  (dissenting).  Tbe  ques- 
tion here  presented  for  adjudication  was  In 
principle  involved  and  decided  by  this  court 
in  the  case  of  State  ex  rel.  ▼.  Roach,  230  Mo. 
408,130S.W.  689,139Am.  St  Rep.638.  That 
case  clearly  holds  that  Roach,  the  Secretary 
of  State,  had  the  discretionary  authority  to 
refuse  to  file  tbe  initiative  petition  where  It 
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did  not  conform  to  the  constltntional  provi- 
sions governing  tbe  Initiative.  In  that  case  I 
wrote  a  dissenting  opinion,  holding  In  effect 
tbat  the  Secretary  of  State  had  no  such  dis- 
cretion, and  that  he  must  file  the  petition; 
but  the  majority  of  the  court  was  of  a  con- 
trary opinion,  and  held  tbat  be  possessed 
tbat  authority,  and  denied  the  writ.  State 
ex  rel.  V.  Roach,  230  Mo.  loc.  elt  450,  130  S. 
W.  689.  139  Am.  St.  Rep.  639.  Without  the 
case  just  cited  is  to  be  overruled,  clearly,  to 
my  mind,  the  i)eremptory  writ  In  this  case 
most  be  denied;  but  we  are  not  asked  to 
overrule  that  case,  but,  on  the  contrary, 
learned  counsel  for  relators  In  this  case.  In 
open  court,  concede  that  the  majority  opin- 
ion tn  the  Roach  Case  correctly  declared  the 
hiw,  and  by  necessary  implication  insist  tbat 
my  dissenting  opinion  did  not  correctly  state 
the  law  of  that  case.  The  law,  having  been 
thusly  settled,  should  not  at  this  late  date  be 
unsettled  without  good  cause  shown.  I  am 
therefore  clearly  of  the  opinicm  that  the  per- 
emptory writ  should  be  denied. 

GRAVES,  J.  (dissenting).  I  dissent  to  the 
order  and  Judgment  made  In  this  case  for  the 
reasons  assigned  below.  They  are  hurriedly 
written,  but  I  prefer  that  my  views  go  down 
with  the  order,  and  for  that  reason  write 
now  rather  than  later. 

This  is  an  action  in  mandamus,  by  which 
relators  seek  to  compel  the  Secretary  of  State 
to  put  upon  the  official  ballot  for  the  next 
general  election  an  alleged  amendment  to  the 
state  Constitution.    No  question  is  raised  as 
to  relators'  right  to  maintain  the  suit,  nor  as 
to  the  Jurisdiction  of  this  court    The  Issu- 
ance of  the  alternative  writ  of  mandamus 
was    waived,    and    the    petition    therefore 
stands   as   and   for  snCh   alternative  writ 
This  petition  sets  out  in  full  the  alleged  pro- 
posed amendment,  as  well  as  the  reasons  as- 
signed by  the  Secretary  of  State  for  not  plac- 
ing the  same  upon  the  official  ballot    It  Is 
best  to  set  out  the  prcHWsed  measure  In  full. 
Including  Its  title.    It  reads: 
"PropoMd   Amendment   to  the  Conatitntion   of 
Miasoari,  to  be  submitted  to  the  legal  voters 
of  the  state  of  Missouri  for  their  approval  or 
rejection  at  the  regular  general  election  to  be 
ludd  on  the  seventh  day  of  November,  A.  D. 
1916,    piohiUtinK   the   manufacture   of,   the 
introdnction  into,  and  the  giving,  exchanging, 
bartering,  selling,  or  disposing  of  intoxicat- 
ing liquors  in  the  state  of  Missouri,  except 
wine  for  sacramental  purposes,  prescribing  a 
penalty  for  the  violation  thereof  and  repeal- 
ing all  parts  of  the  state  Constitution,  state 
and  municipal  laws  in  conflict  therewith. 
"Be  it  enacted  by  the  people  of  the  state  of 
MlsKNiri: 

"Section  1.  Fh>m  and  after  July  first,  1917, 
no  intoxicating  liquor  or  liquors,  except  wine  for 
sacramentel  purposes,  shall  be  manufactured  in 
or  introdoced  into  the  state  of  Missouri  under 
any  pretense.  Every  person  who  sells,  exchang- 
es, gives,  barters,  or  disposes  of  intoxicating  liq- 
nor  of  any  kind  to  anv  person  in  the  state  of 
Missouri,  or  who  manufactures,  or  introduces  in- 
to, or  attempts  to  introduce  into  the  state  of 
Musonri,  intoxicating  liquor  of  any  kind,  ex- 
cept wine  as  afbresald  for  the  purposes  sfore- 


said,  diall  be  guilty  of  a  misdemeanor,  and  up- 
on conTiction  shall  be  punished  by  a  fine  of  not 
leas  than  three  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  not  less  than  six 
months  nor  more  than  twelve  months,  or  by 
both  such  fine  and  imprisonment 

"All  parts  of  the  state  Constitution  and  laws 
of  the  state  and  monicipalitres  therein  conflict- 
ing with  the  provlsionB  of  this  section  are  here- 
by repealed." 

The  retam  of  respondent  Is  as  follows: 

"Now  comes  Cornelius  Roach,  Secretary  of 
State,  respondeat  herein,  after  entering  his  ap- 
pearance and  waiving  the  issuance  of  the  alter- 
native writ,  and,  for  answer  and  return  to  said 
petition  standing  for  said  alternative  writ  of 
mandamus,  moves  the  court  to  quash  the  altera 
native  writ  herein,  and  for  his  answer  thereto 
says: 

"£^rst.  Said  petition  and  alternative  writ  and 
the  matters  and  thii«s  therein,  as  stated  and 
set  forth,  are  not  somclent  in  law  or  equity  to 
entitle  the  relators  to  the  relief  asked  for  in  said 
petition,  or  to  authorize  the  issuing  of  said  writ 
of  mandamus. 

"Second.  For  further  answer  said  respondent 
states  that  he  is  the  Secretary  of  State  of  the 
state  of  Missouri,  and  that  as  such  Secretary  of 
State  he  is  vested  with  a  certain  discretion  as 
to  the  receiving  and  filing  of  initiative  petitions, 
and  that  he  is  vested  with  a  certain  discretion 
as  to  the  submission  of  constitutional  amend- 
ments, and  that  being  vested  with  such  discre- 
tion, he  did  receive  and  file  such  initiative  peti- 
tion and  did,  in  the  exercise  of  said  discretion, 
determine  that  such  oonstitnti«mal  amendment 
should  not  be  submitted  to  the  people  of  Missou- 
ri to  be  voted  on,  and  declined  and  refused  to 
certify  to  the  county  clerks  in  the  various  coun- 
ties such  constitutional  amendment,  for  tho  fol- 
lowing reasons:  (1)  Because  the  proposed  con- 
stitutional amendment  covers  a  subject  of  which 
neither  the  state  of  Missouri  nor  its  citizens 
have  any  control  or  power  to  act  in  that  such 
proposed  constitutional  amendment  undertakes 
to  reflate  the  introduction  of  intoxicating  liq- 
uors into  the  state  of  Missouri  from  other  states 
and  countries,  and  is  therefore  in  violation  of 
clause  3,  section  8,  of  article  1  of  the  Constitu- 
tion of  the  United  States.  (2)  Because  said  pro- 
posed constitutional  amendment  covers  two  or 
more  distinct  subjects,  in  that  it  Is  attempting, 
first,  to  prohibit  the  sale  of  liquor  in  the  state 
of  Missouri,  second,  to  prohibit  the  manufacture 
of  liquor  in  the  state  ot  Missouri,  and,  third,  to 
prohibit  the  importation  of  liquor  into  the  state 
of  Missouri,  and  the  attempt  to  submit  such 
proposed  constitutional  amendment,  embrac- 
ing, as  it  does,  two  or  more  subjects,  is  in  vio- 
lation of  section  2  of  article  15  of  the  Constitu- 
tion of  Missouri.  (3)  Because  the  proposed  con- 
stitutional amendment  is  legislative  in  its  char- 
acter and  attempts  to  change  the  statutory  law 
of  the  state  of  Missouri  and  is  dealing  with  mat- 
ters of  legislation,  rather  than  amendments  to 
the  Constitation.  (4)  Because  upon  the  face  of 
the  proposed  constituticaial  amendment  it  is  not 
shown  that  It  is  and  does  not  purport  to  be  an 
amendment  to  the  Constitution  of  Missouri,  or 
a  new  section  thereto. 

"Third.  Respondent  for  his  further  return 
says  that  relators  are  not  entiUed  to  maintain 
said  action  and  are  not  entitied  to  the  relief 
for  which  they  pray. 

"Wherefore,  respondent  prays,  for  tiie  reasons 
set  out  and  covered  by  tlus  return,  that  relat- 
ors' petition  be  dismissed,  and  that  said  writ  of 
manaamus  be  denied,  and  the  respondent  be  per- 
mitted to  go  hence  without  day,  and  for  gen- 
eral relief." 

The  Issues  are  finally  made  np  and  closed 
by  a  motion  upon  part  of  relators  for  a  judg- 
ment and  a  perempto^^^vrit,  notwltbstand- 
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ing  tbe  allegations  of  the  return.  The  ques- 
tions are  ones  purely  of  law. 

I.  In  this  case  tbe  Secretary  of  State  is 
being  mandamused  to  put  tbe  proposed  meas- 
ure upon  the  official  ballot  as  an  amendment 
to  tbe  state  Constltutloa  Taking  tbe  propos- 
ed measure  proper  (that  is,  exdnding  the  tl- 
'  tie  to  tbe  measure  and  the  enacting  clause) , 
it  does  not  purport  to  be  an  amendment  of 
the  Constitution.  TJi)on  its  face  it  cannot  be 
told  whether  it  is  A  proposed  constitutional 
amendment  or  a  proposed  law.  The  Initia- 
tive statutes  and  constitutional  amendment 
providing  for  the  initiative  only  give  an  ad- 
ditional method  of  amending  the  Constitu- 
tion. They  do  not  change  tbe  requisites  as 
to  what  the  Instrument  upon  its  face  should 
be  or  should  propose  to  be. 

If  the  General  Assembly  was  proposing  an 
amendment  to  the  state  Constitution,  would 
it  not  be  required  that  the  proposed  Instru- 
ment, exclusive  of  the  title,  show  that  it 
was  an  amendment  to  the  Constitution?  If 
it  was  Intended  to  amend  a  particular  sec- 
tion or  article  of  tbe  Constitution,  should  it 
not  so  state?  If  it  was  intended  to  add  to 
the  present  Constltntion  an  additional  article 
or  an  additional  section,  should  it  not  so 
state  upon  its  face  that  it  was  sought  to 
amend  tbe  Constitution  of  Missouri  in  a 
particular  named,  and  further  state  the  con- 
text of  tbe  proposed  section  or  article  to 
be   added? 

This  has  been  the  course  of  proposed 
amendments  by  the  General  Assembly,  and 
the  proposed  amendment  by  the  initiative 
should  take  the  same  course  and  form.  Clip 
off  tbe'title  to  this  proposed  amendment  (and 
tbe  title  is  no  part  of  the  amendment),  and 
no  person  can  tell  that  it  Is  an  amendment  to 
tbe  Missouri  Constitution.  For  this  reason 
tbe  respondent  was  Justified  in  refusing  to 
incumber  tbe  ballot  therewith.  It  is  sought 
to  have  the  Secretary  put  it  on  the  ballot  as 
an  amendment  to  the  Constitution,  when  on 
its  face  it  does  not  purport  to  be  such. 

It  was  suggested  in  oral  argument  that  the 
distinguished  counsel  who  drew  the  measure 
now  before  us  had  before  him  a  similar  pro- 
vision of  another  states  which  similar  provi- 
sion had  been  approved  by  the  courts  of  that 
state.  An  e'xaminatlon  of  all  cases  cited  by 
relators'  counsel  in  the  original  brief,  and  in 
the  supplemental  page  handed  around  Just 
before  argument,  leaves  us  to  look  to  tbe 
cases  from  Arizona  and  Oklahoma  alona 
We  take  it  that  the  reference  was  to  the 
Arizona  amendment,  but  for  tbe  purpose  of 
this  point  it  is  immaterial,  because  both  the 
amendment  in  Arlsona  and  the  one  in  Okla- 
homa emphasize  the  point  we  make  here, 
i.  e.,  that  the  proposed  amendment  should 
show  upon  its  face  that  it  is  Intended  to 
amend  tbe  Constitution  in  some  respect.  The 
matter  is  best  Illustrated  by  quoting  the  ma- 
terial parts  of  the  Arizona  amendment  to 
its  Constltutloa    It  reads: 


"Proposed  amendment  of  tbe  Oonstitntion  of 

the  state  of  Arizona.  Prohibiting  tlie  intro- 
duction into,  the  manufacture  of,  and  the 
giving,  exchanging,  bartering,  selling  or  dis- 
posing of  ardent  spiribs,  ale,  beer,  wine  or 
intoxicating  liquors  in  the  state  of  Arizona 
and  prescribing  a  penalty  for  the  violation 
thereot 

"Be  it  enacted  by  the  people  of  the  state  of 
Arizona: 

"That  tbe  Constitution  of  the  state  of  Ari- 
zona be  and  is  hereby  amended  by  adding  there- 
to another  article  the  same  to  be  numbered 
XXIII  and  to  read  as  follows,  to  wit: 

"Section  1.  Ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  or  liquors  of  whatever 
kind  shall  not  be  manufactured  or  introduced 
into  the  state  of  Arizona  under  any  pretense. 
Every  person  who  sells,  exchanges,  gives,  bar- 
ters, or  disposes  of  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  of  any  kind  to  any 
person  in  the  state  of  Arizona,  or  who  manu- 
factures, or  introduces  into,  or  attempts  to  in- 
troduce into,  the  state  of  Arisona  any  ardent 
spirits,  ale,  beer,  wine,  or  intoxicating  liquor  of 
any  kind,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  imprisoned  for  not  less 
than  ten  days  nor  more  than  two  years  and 
fined  not  less  than  twenQr-flve  dollars  and  costs 
nor  more  than  three  hundred  dollars  and  costs 
for  each  offense:  Provided,  that  nothing  in  this 
amendment  contained  shall  apply  to  tbe  manu- 
facture or  sale  of  denatured  alcohol" 

Note  the  difference  between  this  Instm- 
ment  and  the  one  we  have  before  na.  After 
the  enacting  clause  In  the  Arizona  amoid- 
ment,  we  have  this  language  as  a  part  of 
tbe  proposed  measure: 

"That  the  Constitution  of  the  state  of  Arizona 
be  nnd  is  hereby  amended  by  adding  thereto  an- 
other article,  the  same  to  be  numbered  XXIII 
and  to  read  as  follows,  to  wit." 

Tbe  instrument  before  us  does  not  mention 
"the  ConsUtution  of  MissourL"  It  ia  true 
in  an  unnecessary  repealing  clause  (if  it  were 
an  amendment  to  the  Constitution  of  MIb- 
souri)  tbe  words  "state  Constitution"  are 
used,  bnt  the  point  we  here  emphasize  ia  that 
tbe  body  of  the  act  does  not  purport  to 
amend  the  Missouri  Constitution  in  any  par- 
ticular, as  does  the  Arizona  amendment  when 
it  uses  the  words  "that  the  Constitution  of 
the  state  of  Arizona  be  and  is  hereby  amend- 
ed." If  tbe  General  Assembly  of  the  state 
of  Missouri  were  proposing  an  amendment  to 
onr  Constitution,  tills  would  be  required. 
Su<A  proposed  amendment  would  have  to 
show  upon  its  face  what  change  was  to  be 
made  In  the  particular  section  or  article  of 
tbe  Constltntion  to  be  amended;  or,  U  a 
new  section  or  article  was  to  be  added.  It 
would  bave  to  so  state.  In  other  words,  the 
Instrument  upon  its  face  ezclnsive  of  the 
title  would  have  to  show  It  to  bie  an  amend- 
ment to  the  Constitution.  The  initiative  Is 
but  an  additional  method  of  proposing 
amendments  to  the  Constitution,  bnt  it  can- 
not be  said  that  it  does  away  with  the  neces- 
sity of  having  the  proposed  mensnre,  exclu- 
sive of  title,  show  tbat  it  is  an  amendment 
or  a  proposed  amendment  to  the  state  C<m- 
stitutlon.  The  books  will  be  searched  In 
vain  for  an  instrument  amending  or  propos- 
ing to  amend  tbe  Constitution  of  tbe  state, 
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vtthout  the  body  of  andi  iBStrument  »bowB 
that  It  was  Intended  to  amend  an  organic 
law.  The  Instrument  before  us  Is  a  novelty 
in  this  respect.  Respondent  should  not  be 
required  to  place  upon  the  ballot  as  a  pro- 
posed amendment  to  the  Constitution  an  in- 
strument wUch  itself  does  not  purport  so 
to  be 

n.  I  dissent  tor  the  farther  reason  that 
the  peremptory  writ  of  mandamus  cannot  be 
granted  In  this  case  without  overruling  the 
case  of  State  ex  reL  Halliburton  v.  Roach, 
230  Mo.  408,  130  S.  W.  689,  139  Am.  St  Rep. 
639.  It  cannot,  upon  principle,  be  distinguish- 
ed from  tliat  case.  We  clearly  held  that  the 
Secretary  of  State,  whilst  a  ministerial  of- 
Qcer,  was,  under  the  initiative  amendment 
and  the  statute  passed  pursuant  to  its  tnan- 
date,  vested  with  some  discretion  as  to  the 
flling  and  acceptance  of  petitions.  Writing 
at  tliat  time  (State  ex  rel.  v.  Roach,  230  Mo. 
loc.  dt  446,  130  S.  W.  680,  139  Am.  St.  Rep. 
639,  we  said: 

"Most  ministerial  and  administrative  ofiBceia 
are  clothed  with  more  or  less  discretion,  but  a 
wrongful  exerdse  of  that  discretion  may  be 
reached  by  the  conrts.  The  Secretary  OC  State 
is  possessed  with  discretion.  State  ex  rel.  v. 
Lesneur,  103  Mo.  loo.  cit.  262  [15  S.  W.  539]. 
That  the  courts  will  control  such  discretion 
under  given  conditions  appears  by  the  follow- 
ing among  a  dozen  other  cases:  State  ex  reL 
V.  PnbUc  Schools,  134  Mo.  loc.  cit.  304-307  [35 
S.  W.  617,  56  Am,  St.  Rep.  503] ;  State  ex  rel. 
V.  Goodier,  105  Mo.  loc.  cit.  560  [93  8.  W.  928]; 
State  ex  rel.  v.  Adcock,  206  Mo.  550  [105  S.  W. 
270,  121  Am.  St.  Hep.  681]," 

Further  on,  at  page  447  of  230  Ma,  at 
page  688  of  130  S.  W.  (139  Am.  St.  Rep.  639), 
it  was  farther  said: 

"Hie  act  of  1909  (I<aws  1009,  p.  654)  is  a 
clear  l^ialative  declaration  of  the  character  of 
the  duties  ot  the  Secretary  of  State  under  the 
initiative  and  referendum  amendment.  T^e 
amendment  itself  sufficiently  declares  the  char- 
acter of  his  duties.  But  take  the  legislative 
construction  first.  The  constitutional  amend- 
ment provides  that  the  petition,  both  for  the 
initiative  and  referendum,  shall  be  filed  with 
the  Secretary  of  State.  Section  4  of  the  act 
of  1000,  carrying  out  this  constitutional  man- 
date, provides  that,  if  the  Secretary  of  State 
shall  refuse  to  accept  and  file  such  petitions, 
'any  citizen  may  apply,  within  ten  days  after 
snch  refusal,  to  the  circuit  court  for  a  writ  of 
mandamus  to  compel  him  so  to  do.'  This  statu- 
tory provision,  however,  as  indicated  in  the  opin- 
ion on  the  motion  to  dismiss,  does  not  deprive 
this  court  of  its  constitutional  power  to  issue 
writs  of  mandamus  in  these  cases.  Snch  was 
conceded  by  leading  counsel  for  Mr.  Dickey. 
Farther  on  it  is  provided  that,  if  the  court  shcdl 
find  'tliat  any  petition  filed  is  not  legally  suffi- 
cient, the  court  may  enjoin  Uie  Secretary  of 
State  and  all  other  officers'  from  placing  the 
measure  npon  the  official  ballot.  It  thus  ap- 
pears that  the  Legislature  never  thought  that 
the  Secretary  of  State  was  beyond  the  reach  of 
the  courts.  This  act  of  1909  very  properly 
recognizes  that  the  acts  of  the  Secretary  of 
State  are  ministerial,  with  some  discretion  to 
be  exercised  by  him.  The  Legislature  clearly 
had  no  idea  that  the  Secretary  of  State  was  a 
part  of  the  legislative  department  of  govern- 
ment, and  therefore  above  and  beyond  the 
courts.  This  section  also  says  that,  if  the 
court  decides  that  the  petition  'is  legally  suffi- 


cient,' thm  the  Secretary  of  State  riiall  be  di- 
rected to  file  the  same,  but,  if  'not  leg^y  suffi- 
cient,' the  court  shall  enjoin  the  Secretary  of 
State  and  all  other  officers  from  placing  the 
same  upon  the  official  ballot.  From  this  it  is 
clear  that  there  is  a  duty  enjoined  upon  the 
Secretary  of  State  to  examine  into  the  legal 
sufficiency  of  these  petitions  and  to  file  or  not 
file  them  as  his  discretion  dictatea  From  his 
ruling  or  action  redress  is  left  to  the  courts.  In 
this  connection,  it  should  also  be  remembered 
that  onder  the  Constitution  the  measure  itself 
is  a  part  of  the  petition.  It  says  'every  such 
petition  thall  include  the  full  text  of  the  meas- 
ure to  proposed.'  (The  italics  are  eurs.)  So  that 
in  determining  the  sufficioicy  of  the  {>etition,  both 
the  courts  and  the  Secretary  of  State  have  to 
consider,  in  a  way,  the  proposed  measure.  This 
because  it  must  be  included  in  the  petition.  We 
do  not  mean  to  say  that  either  the  Secretary 
of  State  or  the  courts  should  bold  the  petition 
bad  on  the  sole  ground  that  the  measure  was 
unconstitutional,  because  it  is  not  necessary  to 
pass  upon  that  question  for  a  full  determination 
of  this  case.  Let  the  evUs  of  the  hour  be  de- 
termined during  the  hour.  But  this  is  adrift. 
Going  back  to  the  question  as  to  the  status  of 
the  Secretary  of  State  in  initiative  and  refer- 
endum proceedings,  we  find  that  the  first  lines 
of  section  4  recognize  that  the  Secretary  of 
State,  in  the  exercise  of  his  discretion,  might 
refuse  to  file  some  petitions,  and  throughout 
this  entire  section  is  strong  legislative  construc- 
tion adverse  to  the  contention  of  learned  coun- 
sel for  Mr.  IMckey.  Not  only  does  the  act  of 
1909  reco^ize  that  the  Secretary  of  State  is 
a  ministerial  officer,  rather  than  a  cogwheel  in 
the  legislative  department,  but  the  initiative  and 
referendum  amendment  itself  does  not  look  up< 
on  him  otherwise.  As  to  an  election  upon  re- 
ferred laws,  the  election  may  be  ordered  in  two 
ways:  (1)  By  the  Legislature  itself;  or  (2)  by 
the  Secretary  of  State  upon  the  receipt  of  prop- 
er petitions.  The  Constitution  reads:  'The 
second  power  is  the  referendum,  and  it  may  be 
ordered  (except  as  to  laws  necessary  for  the  im- 
mediate preservation  of  the  public  peace,  health 
or  safety  and  laws  making  appropriations  for 
the  current  expenses  of  the  state  government, 
for  the  maintenance  of  the  state  institutions  and 
for  the  support  of  public  schools)  eidier  by  the 
petition  signed  by  five  per  cent,  of  the  legal 
voters  in  each  of  at  least  two-thirds  of  the  con- 
gressional districts  in  the  state,  or  by  the  legis- 
lative assembly,  as  other  bills  are  enacted.  Ref- 
erendum petitions  shall  be  filed  with  the  Secre- 
tary of  State  not  more  than  ninety  days  after 
the  final  adjournment  of  the  session  of  the  leg- 
islative assembly  which  passed  the  bill  on  whidi 
the  referendum  Is  demanded.' 

"It  is  clear  that  the  referendum  power  may 
be  put  in  motion  by  either  the  Secretary  c£ 
State  or  the  Legislature,  but  it  will  be  observ- 
ed that  certain  kinds  of  laws  cannot  be  referred. 
Does  not  this  contemplate  that  the  Secretary 
of  State  shall  examine  the  petitions  and  see 
that  the  petition  is  sufficient  under  the  Con- 
stitution and  laws?  Suppose  a  petition  for  a 
reference  of  the  law  making  appropriation  for 
the  current  expenses  should  be  presented  to  the 
Secretary  of  State,  is  it  to  be  said  that  he  could 
not  refuse  to  file  such  a  petitloa?  Is  there  not 
a  power  there  for  him  to  judge  as  to  the  suffi- 
ciency of  the  petitions  under  the  exceptions  in 
the  Constitution  itself?  The  same  applies  to 
laws  as  to  the  public  peace,  health,  and  pub- 
lic institutions.  Are  these  laws  to  be  suspend- 
ed until  action  by  the  people,  or  has  the  ^cre- 
tary  of  State  some  discretion?  Clearly  the  lat- 
ter. The  legal  sufficiency  of  the  petition  is  de- 
termined from  an  examination  of  the  petitioa 
and  the  attached  measure,  which  is  a  part 
thereof.  An  examination  of  the  law  and  the 
Constituticm  forces  me  to  the  conclusion  that 
the  functions  of  the  Secretary  are  those  of  a 
ministerial  officer,    *    *    *    and  not  thoo^al  a 
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cogwheel  in  the  legfislatlye  department.  As 
above  stated,  and  as  shown  by  the  cases  cited, 
the  abnse  of  discretion  can  be  reached  by  the 
conrtB." 

I  pause  to  remark  that  all  of  the  ilistin- 
sulshed  Jurists  whose  voice  and  vote  added 
the  real  strength  to  the  views  so  feebly  ex- 
pressed by  the  writer  then  and  now  have  long 
since  passed  over  the  "Great  Divide,"  but  I 
cherish  the  recollection  of  their  counsel  and 
views  upon  this  very  Important  question,  and 
I  still  adhere  to  those  views. 

Reverting  to  the  opinion  of  Fox,  O.  J.,  In 
the  same  case,  It  is  clearly  held  that,  If  the 
subject-matter  of  the  proposed  amendment 
is  not  a  subject-matter  for  a  constitutional 
amendment,  this  court  will  not,  by  the  dis- 
cretionary writ  of  mandamus,  compel  the 
Secretary  of  State  to  put  such  proposed 
amendment  upon  the  ballot  It  was  found  in 
that  case  that  the  subject-matter  was  legis- 
lative tn  character,  and  therefore  not  a  fit 
subject-matter  for  the  Constitution.  We  sus- 
tained the  discretionary  act  of  the  Secretary 
of  State  In  refusing  to  put  It  upon  the  bal- 
lot as  a  constitutional  amendment  We  held 
further  that  both  the  Secretary  of  State  and 
the  courts  should,  in  determining  the  suffi- 
ciency of  the  petition,  consider  the  subject- 
matter  of  the  proposed  amendment  because 
the  initiative  amendment  to  the  Constitution 
made  such  proposed  measure  a  part  of  the 
petition.  That  we  then  held  we  .would  de- 
termine the  character  of  the  subject-matter 
of  the  proposed  amendment,  and,  if  it  was 
not  a  subject-matter  for  the  state  Constitu- 
tion, we  would  not  compel  the  Secretary  of 
State  to  put  It  upon  the  ballot  la  unques- 
tioned. We  must  recede  from  this  position, 
or  sustain  the  Secretary  of  State  in  the  In- 
stant case.  I  do  not  recede  from  it  The 
proposed  measure  now  before  us  contains  a 
subject-matter  that  has  been  withdrawn  ab- 
solutely from  the  control  of  the  state.  I  am 
not  saying  that  the  people  of  Missouri,  through 
the  initiative,  may  not  amend  their  Consti- 
tution so  as  to  prohibit  the  manufacture  and 
sale  of  intoxicating  liquors.  This  they  can 
do.  But  the  proposed  measure  now  before  us 
undertakes  to  regulate  Interstate  commerce 
so  far  as  intoxicating  liquors  are  concerned, 
and  this  Is  an  attempt  by  the  state  to  assume 
control  of  a  subject  of  legislative  action  over 
which  the  state  has  no  control  or  power  to 
act  The  federal  Constitution  has  wlUidrawn 
from  the  state  and  the  people  of  the'  state 
the  power  to  legislate  either  through  the  Con- 
stitution or  the  laws  upon  the  subject  of  in- 
terstate commerce. 

In  a  very  recent  case  (Adams  Express  Co. 
V.  Kentucky,  238  U.  S.  loc.  cit  196,  35  Sup. 
Ct  825,  59  I*  Ed.  1267,  L.  R.  A.  1916C,  273, 
Ann.  Cas.  1915D,  1167),  Mr.  Justice  Day 
says: 

"The  Constitation  of  the  United  States  grants 
to  Congress  authority  to  regulate  commerce 
among  the  states,  to  the  exclusion  of  state  con- 
trol over  the  subject  This  power  is  compre- 
hensive, and  subject  to  no  hmitations,  except 


such  as  are  found  In  the  Constitution  itself. 
This  general  principle  runs  through  all  the 
cases  decided  in  this  court  considering  the  mat- 
ter, and  has  never  been  questioned  smce  Chief 
Justice  Marshall,  for  the  court,  delivered  the 
judgment  in  Gibbons  v.  Ogdcn,  9  Wheat  1 
[6  L  Ed.  23]." 

The  learned  Justice  was,  in  the  use  of  the 

foregoing  language,  discussing  the  recent 
Webb-Kenyon  Act  quite  recently  passed  by 
Congress.  37  U.  S.  Stats.  699  (U.  S.  Comp. 
St  1913,  I  8739).  He  held  that  this  act  did 
not  authorize  the  state  of  Kentucky  to  pro- 
hibit an  express  company,  engaged  in  inter- 
state commerce,  from  delivering  a  package  of 
liquor  coming  from  Tennessee  to  a  party  in 
Kentucky,  where  the  liquor  was  for  the  in- 
dividual use  of  the  party  ordering  it  from 
Tennessee. 

The  Secretary  of  State  is  not  compelled  to 
accept  and  place  upon  the  ballot  any  proposi- 
tion that  may  be  petitioned  for  by  the  req- 
uisite number  of  voters.  The  proposition  pe- 
titioned for  must  be  a  proper  subject-matter 
of  state  legislation.  If  the  subject-matter 
has  been  wtlhdrawn  from  the  legislative  con- 
trol of  the  state  by  the  federal  Constitution, 
then  our  initiative  amendment  and  the  stat- 
utes passed  in  pursuance  thereof  contemplate 
that  the  Secretary  of  State  may  refuse  to  act, 
and  the  question  is  then  for  the  courts.  Sec- 
tion 6750,  R.  S.  1909. 

We  must  recollect  that  the  rule  which  Is 
established  in  this  case  not  only  applies  to 
constitutional  amendments  proposed  by  tlie 
initiative,  but  also  to  laws  so  proposed. 

Now,  let  us  discuss  the  subject-matter  of 
leglslatlye  acts  proposed  by  the  initiative. 
Section  26  of  article  2  of  our  state  Constitu- 
tion says  "that  the  prIvUege  of  the  writ  of 
habeas  corpus  shall  never  be  suspended."  In 
the  face  of  the  fact  that  the  state  Constita- 
tion has  thus  plainly  withdrawn  this  subject- 
matter,  1.  e.,  the  suspension  of  the  right  to 
this  writ,  from  legislative  control,  can  it  be 
said  that  the  Secretary  of  State  must  place 
upon  the  official  ballot  a  proposed  law  which 
In  effect  said  no  court  of  Missouri  shall  ever 
grant  a  writ  of  habeas  corpus,  simply  be- 
cause such  a  proposed  law  was  petitioned  for 
by  the  requisite  number  of  voters? 

Section  81  of  the  same  article  says  that : 

"There  cannot  be  in  this  state  either  slavery 
or  involuntary  servitude,  except  as  punishment 
for  crime,  wnereof  the  party  shall  have  been 
duly  convicted." 

Now,  must  the  Secretary  of  State  place 
upon  the  ballot  a  proposed  law  establishing 
slavery  in  Missouri  because  petitioned  so  to 
do  by  the  requisite  number  of  voters?  We 
say  not  because  the  subject-matter  has  been 
withdrawn  from  legislative  action  by  the 
Constitution.  It  is  no  longer  a  subject-mat- 
ter of  legislation  in  Missouri,  and  camiot  be 
a  subject-matter  of  legislation  so  long  as  the 
Constitution  stands  as  It  Is. 

One  more  illustration  under  our  own  Con- 
stitution, and  we  are  through.  Section  2  of 
article  10,  of  the  Missouri  Constitution  says: 
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"The  pawn  to  tax  corporations  and  corporate 
property  AsJX  not  be  surrendered  or  suspended 
by  act  of  the  General  Assembly." 

Here  we  have  an  express  prohibition  In  the 
Constltntlon  against  this  class  of  legislation. 
Now,  suppose  the  requisite  number  of  petl- 
ttoners  prayed  the  Secretary  of  State  to 
place  upon  the  ballot  a  law  (not  a  constitu- 
tional amendment)  exempting  all  corpora- 
tions and  corporate  property  from  taxation, 
would  It  be  said  the  Secretary  of  State  must 
submit  sudt  a  law  by  placing  It  upon  the 
ballot?  We  say  no,  because  the  power  to 
legislate  upon  this  subject  has  been  with- 
drawn from  the  people  by  the  Constitution. 

What  the  Constitution  of  Missouri  can  and 
has  done  as  to  proposed  laws,  the  Constitu- 
tion of  the  United  States  does  as  to  any  kind 
of  action  by  the  states,  whether  it  be  in  the 
shape  of  laws  or  constitutional  provisions. 
The  federal  Constitution  has  withdrawn  cer- 
tain matters  from  the  state's  control,  and 
the  state  cannot  legislate  thereupon.  We 
use  the  term  "legislate"  In  Its  broad  sense, 
which  Includes  Constitution  making  by  the 
Btate  as  well  as  lawmaking.  Wherever  the 
subject-matter  is  withdrawn  from  the  con- 
trol and  action  of  the  states  by  the  federal 
Constitution,  It  Is  no  longer  a  subject-matter 
for  state  legislation. 

Suppose  there  was  offered  an  amendment 
to  the  state  Constitution  fixing  the  value  of 
foreign  money  or  coins  in  Missouri.  Must 
the  Secretary  of  State  submit  the  same  sim- 
ply because  petitioned  for  by  the  requisite 
number  of  voters?  We  say  no,  because  this 
subject-matter  has  been  withdrawn  from 
state  legislative  action  by  section  8  of  arti- 
cle 1  of  the  federal  Constitution — the  same 
section  which  withdraws  from  state  control 
the  matter  of  interstate  commerce.  Further, 
upon  the  question  of  the  discretionary  power 
of  the  Secretary  of  State  may  be  dted  the 
case  of  Hodges  v.  Dawdy,  104  Ark.  loc.  dt  589, 
149  S.  W.  658,  whereat  McOuUoch,  O.  J., 
said: 

"It  is  contended  by  learned  counsel  for  plain- 
tiffs that,  aside  from  the  main  question  as  to 
Oie  right  of  8  per  cent  of  the  voters  of  a  conn- 

2  or  manidpuity  to  initiate  a  local  measure, 
e  Secretary  of  State  cannot  refuse  to  certify 
out  an  initiated  bill  because,  in  his  opinion, 
the  same  is  not  subject  to  the  reserved  power  of 
the  people  with  respect  to  initiating  legislation : 
and  that,  regardless  of  the  validitv  of  a  proposed 
law,  the  Secretary  of  State  should  be  compelled 
to  certify  it  out  in  accordance  with  the  petition. 
The  case  of  Threadgill  v.  Cross,  28  (5kL  403 
[109  Pac.  668]  138  Am.  St.  Kep.  964,  U  cited  in 
support  of  that  contention.  On  the  other  hand, 
the  Attorney  General  relies  on  the  case  of  State 
V.  Roach.  !BW)  Mo.  408  [130  S.  W.  689],  189 
Am.  St.  Bep.  689,  to  sustain  his  contention  on 
this  p(nnt,  and  we  think  he  is  correct  in  his  con- 
tention that  the  court  should  not  compel  the 
Secretary  of  State  to  certify  out  a  proposed 
measure  which  is  found  not  to  be  subject  to  the 
initiative  power  of  the  people." 

Mndli  was  said  In  the  argument  of  this 
case  about  the  Secretary  of  State  passing  up- 
on the  constitutionality  of  a  law.  This  he 
does  not  do  for  the  good  reason  that  no  law 


is  before  him  to  be  passed  upon.  He  only 
has  before  him  a  petition  of  voters  asking 
that  the  proposed  measure  be  placed  upon 
the  official  ballot.  It  is  far  from  being  a 
law.  The  people  do  not  legislate,  under  the 
initiative,  until  they  cast  their  ballots.  It 
is  begging  the  question  to  say  that  the  Secre- 
tary of  State  is  passing  upon  the  constitu- 
tionality of  a  law,  because  no  law  Is  before 
him  to  be  passed  upon.  The  case  law  (and 
the  cases  are  hopelessly  in  conflict),  which 
says  that  a  ministerial  officer  cannot  pass 
upon  the  constitutionality  of  a  law,  has  no 
application  in  the  case  at  bar,  because,  as- 
before  stated,  the  Secretary  of  State  is  not 
called  upon  to  pass  upon  such  a  question. 
He  has  no  li(w  before  him.  What  he  does 
is  to  examine  the  petition,  which  must  con- 
tain in  it  a  copy  of  the  proposed  measure, 
and  then  say  whether  or  not  the  subject  of 
the  proposed  measure  is  a  subject  of  legis- 
lation by  the  state. 

The  idea  is  well  expressed  by  the  Arkan- 
sas court  in  the  Hodges  Case,  supra  (104  Ark. 
loc.  cit.  590,  149  S.  W.  658),  thua: 

"It  is  not  correct,  however,  to  assume  the 
position  here  that  the  Secretary  of  State  has  un- 
dertaken to  declare  the  proposed  measures  nn- 
constitutional.  He  has,  upon  the  advice  of  the 
Attorney  General,  merely  said  that  the  bills 
were  not  of  a  character  which  fell  within  the 
terms  of  the  recent  amendment  to  the  Constitu- 
tion nor  the  Enabling  Act.  The  Enabling  Act 
itself  prescribes  the  practice  for  the  courts  in 
determining  whether  a  proposed  measure  shall 
or  shall  not  be  certified  out  by  the  Secretary  of 
S-tate.  It  provides,  in  express  terms,  that:  'If 
the  Secretary  of  State  shall  refuse  to  accept  and 
file  any  petition  for  the  Initiative  or  for  the 
referendum,  any  citizen  may  apply  within  ten 
days  to  the  circuit  court  or  to  the  judge  thereof 
in  vacation  for  a  writ  of  mandamus  to  compel 
him  to  do  so.  If  it  shall  be  decided  by  the 
court  or  judge  that  such  petition  is  legally  suf- 
fident,  the  Secretary  of  State  shall  then  file  it 
*  *  *  On  a  showing  that  any  petition  filed  is 
not  legally  sufiident,  the  court  or  judge  may 
enjoin  the  Secretary  of  State  and  all  other 
officers  from  certifying  or  printing  on  the  official 
ballot  for  the  ensuing  election  ue  ballot  title 
of  such  measure.' 

"The  act  dearly  makes  it  the  duty  of  the 
court,  on  an  appkcation  for  mandamus,  to  in- 
qaire  whether  the  proposed  measure  falls  within 
tne  terms  of  the  Constitution  as  amended,  and, 
if  it  does,  to  compel  submission  to  the  people; 
otherwise  to  restrain  the  submission  of  it  to  the 
people.  It  follows  therefore  that,  unless  it  be 
found  that  the  measure  proposed  by  the  plain- 
tiffs is  subject  to  the  initiative  power  of  the  peo- 
ple, and  that  the  petition  is  legally  sufficient,  ac- 
cording to  existing  laws,  the  Secretary  of  State 
cannot  be  compelled  to  file  it  and  certify  the 
measure  out  for  submission  to  the  people.'' 

This  case  should  have  much  force  because 
the  Initiative  amendment  and  the  laws  after- 
ward enacted  thereunder  are  practically 
in  words  like  ours. 

III.  Wte  are  dted  to  the  case  of  Pitman 
V.  Drabelle,  183  S.  W.  1057,  as  announcing 
a  dliterent  role  from  that  announced  In  State 
ex  rd.  Halliburton  v.  Roach.  This  is  not  true. 
Both  the  prlndpal  and  the  concurring  opin- 
ions in  the  Halliburton  Case,  230  Mo.  408, 
130  S.  W.  689,  139  Am.  St.  Rep.  639,  are 
planted  upon  the  idea  tiiat  tt^  ']aJK,.now, 
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section  6750,  R.  S.  1909,  provided  for  a  re- 
view of  the  question  prior  to  the  rote  thereon. 
The  Pitman  Case  involved  no  such  law. 
The  law  discussed  in  the  Halliburton  Case 
applies  only  to  the  Secretary  of  State.  It 
does  not  apply  to  the  election  commissioners 
of  St.  Louis.  In  the  Pitman  Case  it  was 
sought  to  prohibit  the  election  commission- 
ers from  putting  an  initiated  proposed  ordi- 
nance on  the  ballots.  There  was  no  provision 
of  law  authorizing  that  proceeding,  but  in 
the  face  of  section  6750,  R.  S.  1909,  it  will 
not  do  to  say  that  the  court  cannot  pro- 
hibit the  Secretary  of  State  from  putting  a 
proposed  measure  upon  the  ballot  This  sec- 
tion contemplates  that  the  Secretary  may 
refuse  to  accept  some  petitions  on  account 
of  their  legal  insufficiency,  and  if  he  does 
the  law  provides  for  a  court  review  of  the 
discretion  exercised  by  the  Secretary  of 
State.  Not  so  in  the  Pitman  Case.  This' 
law  also  contemplates  that  the  Secretary 
of  State,  in  the  exercise  of  his  discretion, 
might  be  willing  to  put  a  certain  measure 
upon  the  ballot  which  should  not  be  there, 
and  it  provides  that  if  the  court  sliall  con- 
clude that  the  petition,  which  under  the  Con- 
stitution must  contain  the  text  of  the  meas- 
ure, is  not  legally  sufficient,  then  it  will  en- 
join the  Secretary  of  State  and  all  other  of- 
ficers from  putting  such  measure  upon  the 
ballot.  The  law  Itself  contemplates  a  court 
review  for  both  purposes.  No  such  law  was 
involved  in  the  Pitman  Case,  ^ad  there 
been  a  state  law  requiring  a  court  review  of 
initiated  proposed  ordlnEinces  as  well  as  ini- 
tiated proposed  laws,  then  the  Pitman  Case 
would  have  been  a  parallel  to  the  case  at 
bar;  but  such  is  not  the  fact.  The  distinc- 
tion between  the  two  cases'  is  so  well  marked 
that  further  comment  is  unnecessary. 

We  are  also  cited  to  the  case  of  State  ex 
rel.  V.  Carter,  257  Mo.  52,  at  77,  165  a  W. 
773,  at  780.  There  Is  language  In  that  case 
to  the  effect  "the  duties  of  the  Secretary  of 
State  as  to  filing  a  referendum  petition  and 
dealing  therewith  are,  with  us,  purely  minis^ 
terlal,"  and  further  (257  Mo.  loc.  dt  78,  165 
S.  W.  at  781),  "he  has  no  discretion  In  the 
matter."  But  this  language  was  not  called 
for  by  the  points  raised  for  decision.  The 
case,  however,  does  recognize  that  the  stat- 
utes provide  for  a  court  review  of  the  Secre- 
tary's action  whatever  that  action  may  be, 
and  does  recognize: 

"That  by  statute  le^al  inquiries  may  be  speed- 
ily had  in  the  court  either  to  compel  or  restrain 
fiUng,  'wherein  all  legal  questions  of  defaults 
or  defects  either  forbidding  or  compelling  filing, 
or  forbidding  or  allowing  a  vote,  may  be  fully 
thrashed  out." 

The  rather  iincailed  for  expressions  In 
that  case  should  not  t>e  and  are  not  deter- 
minative of  the  question  here,  and  the  ques- 
tion clearly  decided  in  the  Halliburton  Case. 
Whether  or  not  there  was  a  discretion  lodg- 
ed in  the  Secretary  of  State  was  not  urged 
in  the  Carter  Case.    It  was  not  in  that  case 


for  decision.  The  Secretary  of  State  in  tliat 
case  had  not  refused  to  act  The  language 
used  was  used  arguendo  upon  other  vital 
questions  in  the  case,  and  not  otherwise. 

If  it  he  held  tliat  the  language  supra,  in 
the  Carter  Case,  rules  that  there  is  al}solute- 
ly  no  discretion  in  the  Secretary  of  State,  let 
us  see  what  It  leads  to  under  the  other  rules 
in  that  case  and  the  referendum  law.  "We 
properly  ruled  in  that  case  that  the  delay  of 
the  Secretary  of  State  in  actually  castiofi  up 
the  signers  should  not  defeat  the  right  of  tbe 
signers  to  have  a  reference  of  the  measure. 
We  properly  ruled  that  the  law  is  suspended 
when  a  petition  for  referendum,  signed  by 
the  requisite  number  of  voters,  is  filed  by  the 
Secretary  of  State.  We  might  have  added 
that  if  the  petition,  so  signed,  was  presented 
to  him  for  filing,  wlUiln  the  proper  time  for 
filing,  it  would  in  law  be  filed,  whether  the 
Secretary  of  State  actually  filed  it  or  not 
But  suppose  the  law  wliich  the  petition  pro- 
posed to  refer  was  the  law  making  an  ap- 
propriation for  the  public  schools  of  the 
state,  and  suppose  the  petition  was  absolutely 
unobjectionable  as  to  form  and  as  to  the 
requisite  number  of  signers ;  must  the  Secre- 
tary of  State  file  and  accept  such  petition, 
and  by  such  filing  and  acceptance  suspend 
the  law  until  a  vote  was  had  thereon?  If  he 
has  no  discretion  and  must  file  every  petition 
which  contains  the  requisite  number  of  sign- 
ers, and  which  is  in.  proper  form  irrespective 
of  the  subject-matter  of  the  measures  in  the 
petition  and  cannot  go  to  the  organic  law  to 
see  whether  or  not  the  subject-matter  of  the 
petition  is  a  measure  which  can  be  referred, 
and  if  his  filing  and  acceptance  suspends  the 
law  passed  by  the  Legislature,  we  are  left  in 
a  precarious  position  unless  some  taxpayer 
watches  the  state's  Interest  and  takes  steps 
to  undo  wliat  the  Secretary  of  State  had  to 
do.  We  think  it  the  duty  of  the  Secretary 
of  State  to  watdi  the  public  interest,  and 
not  leave  it  to  a  taxpayer. 

Onie  reasonable  rule  is  that  the  Secretary 
of  State  should  examine  the  petition  for  ref- 
erendum, wliich  petition  must  disclose  the 
law  to  be  referred,  and,  if  he  sees  that  It  la 
a  law  which  cannot  be  referred  under  the 
provisions  of  the  Constitution,  he  should  de- 
cline to  file  and  accept  the  same  in  the  exei^ 
cise  of  a  wise  discretion,  and.  If  the  Intei^ 
ested  parties  think  his  discretion  wrongly 
exercised,  the  court  shall  open  to  them  for 
the  correction  of  the  Secretary's  error  of 
judgment. 

IV.  That  this  proposed  measure  covers  at 
least  two  distinct  subjects,  wliich  are  not  ger- 
mane, is  very  clear.  One  portion  of  it  deals 
with  intrastate  commerce  in  intoxicating  liq- 
uors, a  subject-matter  within  the  legislative 
forum  and  lawmaking  power  of  the  people 
of  tills  state.  Another  portion  covers  inter- 
state commerce  in  intoxicating  liquors,  a  sub- 
ject-matter lodged  by  the  federal  Constitu- 
tion in  another  and  different  let^ql^tive  f»- 
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nun.  Not  only  so,  but  a  sabject-matter  ex- 
pressly taken  from  the  state  and  lodged  with 
the  federal  goyemment.  The  regulation  ot 
intrastate  commerce  and  intrastate  business 
Is  one  subject,  and  tbe  regulation  of  inter- 
state commerce  and  Interstate  business  is  an- 
other and  distinct  subject.  So  distinct  are 
they  that  tbe  people  of  the  United  States  In 
making  their  Constitution  have  seen  fit  to 
assign  tbem  to  dUferent  forums  for  legisla- 
tion. 

Section  2  of  article  15  of  the  Missouri  in- 
stitution says  "proposed  amendments  shall  be 
submitted  to  a  vote  of  the  people,  each 
amendment  separately."  This  provision  of 
the  Constitution  of  Missouri  covers  amend- 
ments by  the  initiative  as  well  as  others.  In 
Gabbert  v.  Railroad  Co.,  171  Mo.  loc.  dt  105, 
70  S.  W.  897,  Gantt,  J.,  said: 

"The  foregoing  cases  are  the  only  ones  we 
hare  been  able  to  find,  and  the  only  ones  which 
tbe  industry  of  counsel  have  pointed  out.  They 
all  concede  that  the  mode  established  by  the 
Constitution  for  its  amendment  must  be  fol- 
lowed; that  it  is  a  limitation  upon  the  power 
of  the  Legislature  tind  people  aliie.  To  change 
the  Constitution  otherwise  than  by.  foUowuig 
the  methods  which  the  people  in  adopting  it  have 
prescribed  is  nothing  less  than  revolution.  The 
requirement  that  amendments  shall  be  separate- 
ly submitted  is  mandatory." 

The  two  propositions  Involved  In  this  pro- 
posed measure,  L  e..  Intrastate  and  interstate 
commerce  in  intozicating  liquors,  are  differ- 
ent subjects.  Tlieir  submission  tc^etber  la 
a  wrongful  act  because  forbidden  by  the  Con- 
stitution, and  no  court  will  compel,  by  the 
discretionary  writ  of  mandamus,  an  officer  of 
this  state  to  violate  tbe  Constitution  and  do 
a  wrongful  or  unlawful  act.  That  this  meas- 
ure is  double  is  well  indicated  by  the  discus- 
sion of  Gantt,  J.,  In  the  case  supra.  He  says 
we  look  to  the  rule  with  reference  to  the 
title  of  legislative  acts  to  determine  the  dou- 
bleness  of  constitutional  amendments,  and  to 
determine  tbe  question  as  to  whether  the  sub- 
jects are  so  germane  to  eacb  other  as  to 
make  but  one  in  fact  and  in  law.  If  this  be 
the  rule,  and  it  is  the  rule,  we  find  tliat  this 
court  bas  held  that  a  title  to  an  act  wlilcb 
covers  only  the  manufacture  of  an  article  will 
not  sustain  a  law  which  prevents  and  pun- 
ishes the  sale  of  such  articla  State  v.  Great 
Western  Coffee  &  Tea  Co.,  171  Mo.  loc.  dt. 
63»  et  seq.,  71  S.  W.  1011,  94  Am.  St  Rep.  802. 
The  two  subjects,  manufacture  and  sale,  are 
even  held  not  to  be  germane.  The  cases  are 
fully  reviewed  in  that  case.  An  inspection  of 
them  shows  the  doubleness  of  the  measure 
proposed  here. 

But  where  the  two  subjects  are  so  distinct 
and  so  separate  as  to  be  lodged  in  two  separate 
legislative  forums,  it  cannot  be  urged  that  they 
are  so  germane  as  to  be  legislated  upon  in  a 
single  act  by  either  of  the  legislative  forums. 
We  therefore  again  repeat  that  no  court  has 
by  mandamus  compelled  any  officer  of  its 
state  to  violate  tbe  Constitution  of  the  state. 


To  do  BO  is  tbe  compdlln?  of  a  wrongful  and 
unlawful  act  Courts  never  do  this.  If  this 
proposed  measure  Is  double,  then  our  Con- 
stitution forbids  its  submission  in  one  single 
amendment.  Under  this  phase  of  the  case, 
it  makes  no  difference  whether  the  Secretary 
of  State  has  a  discretion  or  not  The  court 
will  not  by  mandamus,  make  him  become  a 
party  to  the  wrongful  act  of  submitting  a 
measure  in  violation  of  the  organic  law, 
which  he  has  sworn  to  uphold  and  sustain. 

For  these  reasons,  among  others,  I  dissent 
from  the  order  and  Judgment  granting  tbe 
peremptory  writ  of  mandamua 

REVEiliLBl  J.,  concurs  in  these  views. 


STATE)  T.  EVERTZ  (two  cases).    (Nos.  194OT, 

19408.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  6.  1916.) 

1.  OouBTfl    <S=>90(1)— Stabb    Decisis— Deci- 
sions or  SuPBEiag  Coubt. 

Where  the  Supreme  Ourt  had  once  carefully 
reviewed,  in  a  proceeding  similar  in  «11  material 
features,  Rev.  St  IWd,  |  8315,  making  it  a  mis- 
demeanor for  one  to  hold  himself  out  as  a  physi- 
cian without  A  license,  and  ruled  that  the  stat- 
ute was  a  proper  exercise  of  the  police  power,  a 
like  conclusion  must  follow  in  the  instant  case. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  IS  313-815;   Dec.  Dig.  «=90(1).] 

2.  CoTJBTB  «=»281(19)— Right  to  Review. 

Jurisdiction  cannot  be  conferred  upon  the 
Supreme  Court  by  the  introduction  into  the  pro- 
ceedings and  saving  in  tbe  record  of  a  constitu- 
tional question  when  the  same  has  been  deter- 
mined in  a  former  case. 

[Ed.  Note. — For  other  cases,  see  CTonrts,  Cent. 
Dig.  i  658;    Dec.  Dig.  «=231(19).] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;   Calvin  N.  Miller,  Judge. 

Oscar  Everts  was  convicted  of  a  misde- 
meanor, consisting  of  holding  himself  out  as 
a  physician  and  offering  to  treat  the  sick 
without  a  license,  and  he  appeals.  Trans- 
ferred from  the  St.  Louis  Court  of  Appeals 
(181  S.  W.  1065).  Case  ordered  retransfer- 
red  to  the  Court  of  Appeals. 

Charles  J.  Maurer  and  W.  A.  Carter,  both 
of  St  Louis,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  Lee  B.  Ewlng,  Asst.  Atty. 
Gen.  (James  V.  Billings,  of  Jefferson  City, 
of  counsel),  for  the  State. 

WALKER,  J.  Th^  information  herein  Is 
drawn  upon  section  8315,  R.  S.  1900,  which ' 
charges  a  misdemeanor  in  that  defendant 
treated  the  sick,  or  held  himself  dut  as  a 
physician  and  offered  to  treat  the  sick,  with- 
out a  license.  The  only  ground  upon  which 
this  court  can  exercise  jurisdiction  in  this 
case  is  that  preserved  in  the  defendant's  mo- 
tion for  a  new  trial  to  the  effect  that  the 
statute  upon  which  this  proceeding  is  based 
is  In  conflict  with  the  state  and  federal  Con- 
stitutions, In  that  it  deprives  the  defendant 
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of  liberty,  life,  and  ivoperty  without  dne 
process  of  law. 

[1]  Prior  to  the  rendition  of  the  verdict 
and  the  filing  of  defendant's  motion  for  a 
new  trial  In  the  instant  case,  section  831S, 
supra,  was  carefully  reviewed  by  this  conrt 
in  State  v.  Smith,  233  Mo.  242, 13S  S.  W.  465, 
33  li.  R.  A.  (N.  S.)  179,  in  which  it  was  held, 
in  a  proceeding  similar  in  all  of  its  material 
features  to  that  of  the  case  at  bar,  that  the 
statute  was  a  proper  exercise  of  the  state's 
police  power  in  the  regulation  of  the  public 
health,  and  hence  did  not  violate  either  the 
state  or  federal  Constitution.  ▲  like  con- 
clusion must  therefore  follow  in  the  instant 
case. 

[2]  Jurisdiction  cannot  be  conferred  upon 
this  court  by  the  introduction  into  the  pro- 
ceedings and  saving  In  the  record  of  a  consti- 
tutional question  when  the  same  has  hereto- 
fore been  determined  in  a  former  case.  State 
V.  Campbell,  214  Mo.  S62,  113  S.  W.  1081; 
Richmond  v.  Creel,  253  Mo.  256,  161  S.  W. 
794;  State  v.  rinley,  269  Mo.  422,  168  S. 
W.  921;  Schmidt  v.  United  Order,  269  Mo. 
497,  168  S.  W.  626. 

From  air  of  which  it  follows  that  this  case 
must  be  transferred  to  the  St.  Louis  Court 
of  Appeals ;  and  it  is  so  ordered.    All  concur. 


STATE  V.  SMITH.    (No.  19613.) 

(Supreme  Court  of  Missouri,  Division  Na  2. 
Dec.  6,  1916.) 

1.  CanaNAi.   Law    «=5>814(17)— CiacuMBTAW- 
TiAL  BJvmENCE— Duty  to  Instbuct. 

Where  the  testimony  for  the  prosecution  n 
chiefly  circumstantial  in  its  nature,  it  is  the  duty 
of  the  court  to  properly  instruct  upon  the  na- 
ture of  circumstantial  evidence  and  the  law 
regulating  it. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
CentDig.  {§  1883-1979;  Dec.Dig.  «=>814(17).] 

2.  Cbiminal  Law  iS=1056(1)— Appeai/— Bm- 
EBVATiON  OF  Grounds  or  Review. 

To  make  failure  of  the  court  to  instruct  up- 
on circumstantial  evidence  a  legritimate  subject 
of  appellate  review,  the  record  must  disclose 
that  exceptions,  general  or  special,  to  the  giving 
of  any  instruction  or  failure  to  more  fully  in- 
struct, were  taken  and  saved  during  the  progress 
of  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  2068,  2670 ;  Dec.  Dig.  «=>1056(l).] 

3.  HoMiciOE    <S=169(4)—EviDBNCB— Connec- 
tion OF  Defendant  with  Conspikatobs. 

In  a  prosecution  for-  murder,  evidence  con- 
stituting a  chain  of  incriminating  circumstances 
showing  defendant's  connection  with  his  alleged 
conspirators  and  the  principal  participants  in 
the  crime  was  competent. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  S  344 ;   Dec.  Dig.  <5=>169(4).] 

4.  Criminal  Law  «=»693—Teiai,— Objection 
TO  Evidence. 

Where  defendant's  counsel  desired  that  in- 
cidental items  of  evidence  be  eliminated  which 
came  out  while  the  state  was  linking  together  its 
chain  of  incriminating  circumstances,  he  should 
have  made  objection  at  that  time,  since  it  is  de- 


fendant's duty  to  object  and  Inform  the  court 
why  such  evidence  should  not  be  received. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1630;   Dec.  Dig.  «=>693.] 

6.  Homicide    «=>284(1)— QuiLa>— Suffioienct 

OF  Evidence. 
In  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  |  482;  Dec  Dig.  «s>234(l).] 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

George  Smith,  alias  Singer,  was  convicted 
of  murder,  and  he  appeals.  Judgment  af- 
firmed. 

On  September  22,  1914,  the  defendant, 
jointly  with  Charles  Fromme  and  George 
Koenig,  was  charged  by  indictment  with  mur- 
der in  the  first  degreo  for  the  kUling  of  Fred- 
erick H.  Soller,  and  was  later  convicted,  his 
punishment  being  asseosed  at  imprisonment 
in  the  i>enitentiary  fw  his  natural  life. 

The  homicide  for  which  defendant  was  in- 
dicted was  the  result  of  a  daylight  robbery 
which  took  place  at  Second  and  O'Fallon 
streets,  in  the  city  of  St  Louis.  At  and  pri- 
or to  the  time  of  his  death  the  deceased  was 
cashier  for  the  St  Louis  Refrigerating  & 
Cold  Storage  Company,  and,  as  such,  it  was 
one  of  his  duties  to  go  to  the  bank  each 
Saturday  morning  and  obtain  money  with 
which  to  discharge  his  employers'  pay  roil. 
On  the  morning  of  the  16th  of  August  be- 
tween the  hours  of  9  and  10,  and  while  re- 
turning from  the  bank  in  the  possession  of 
11,634.79,  he  was  shot  and  killed.  His  as- 
sailants were  four  men,  three  of  whom  ac- 
tually participated  in  the  robbery  and  mur- 
der, while  the  other  remained  in  an  awaiting 
automobile  in  which  all  made  their  escape. 
The  four  men  went  north  on  Second  street 
to  Dixon  street  and  west  on  Dixon  to  Broad- 
way, north  on  Broadway  to  Cass  avenue, 
thm  west  on  Cass  to  Blair,  north  on  Blair  to 
North  Market  west  on  North  Market  to  2317 
North  Market,  where  the  automobile  was 
abandoned  and  found  a  short  time  thereaft- 
er. Carl  Caldwell,  who  drove  the  machine  to 
the  place  where  It  was  abandoned,  and  the 
defendant  were  arrested  that  afternoon,  but 
B'romme  and  Koenig  made  their  escape,  and 
at  the  time  of  the  defendant's  trial  had  not 
been  apprehended. 

The  defendant's  relations  with  EYomme 
and  Koenig  began  about  a  week  prior  to  the 
homicide,  at  which  time  a  chauffeur  by  the 
name  of  Murphy  drove  the  defendant  and  bis 
colndlctees  from  a  saloon  at  Twentieth  and 
Franklin  Streets,  in  St  Louis,  to  a  road- 
house  near  East  St  Louis.  Murphy  was  a 
chauffeur  in  the  employ  of  one  Nicholas  Bos- 
selli,  who  was  in  the  "saloon  and  hotti  and 
automobile  business"  in  East  St.  Louis.  On 
the  evening  before  the  killing  the  defendant 
with  a  woman,  passed  Rosselll's  saloon  in  an- 
other automobile,  at  which  time  Fromme 
got  in  Murphy's  car  and  directed  him  to  fol- 
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low  the  car  In  wbleh  the  deCendant  waa  rid- 
ing. This  ear  soon  overtook  the  defendants, 
and  after  some  conversation  FTomme  and 
tlie  defendant  agreed  to  meet  the  next  morn- 
ing between  6  and  6  o'clock.  At 'about  11:50 
tbat  night  the  defendant,  in  pursuance  of  for- 
mer arrangements  made  with  Fr<»nme,  call- 
ed Mnrphy  and  bad  him  drive  the  defendant 
and  a  woman  from  a  roadhouae  to  St.  Ixiuls. 
At  Jefferson  and  Chouteau  the  woman  left 
the  car,  and  Murphy  and  the  defendant  then 
drove  to  Olive  street,  where  they  were  Join- 
ed by  two  other  women,  whom  they  took  to 
tbe  same  roadhouae  near  East  St.  Ziouis. 
About  an  hour  thereafter  Murphy,  the  de- 
fendant, and  the  two  women  returned  to  Kos- 
KlU's  hotel,  where  they  remained  that  night. 
At  about  5:30  the  next  morning  Murphy,  the 
defendant,  and  two  women,  accompanied  by 
two  bartenders,  drove  acroes  the  river  to  St. 
Louis,  and  let  the  woman  out  on  Olive 
itreet.  The  remainder  of  the  party  drove  to 
a  saloon  at  Fourteenth  and  Chouteau,  and 
from  there  went,  at  the  defendant's  sugges- 
tion, to  a  saloon  at  Twenty-Second  and  Wash 
streets.  Here  they  fonnd  Fromme  and  Koen- 
Ig,  and  after  having  a  few  drinks  Fromme 
directed  Murphy  to  call  Carl  Caldwell  at 
RoBselli's  hotel  and  tell  him  to  wait  until  this 
party  arrived,  which  Murphy  Immediately 
did.  nierenpon  Murphy,  defendant,  Fromme, 
Eoenlg,  and  the  two  bartenders  departed  and 
went  to  RoBselll's  hotel.  As  they  passed 
Eighth  and  Wash  streets  on  their  way  to 
East  St  Ix>ui8,  the  attention  of  a  police  of- 
ficer was  directed  to  their  car,  and  he  took 
its  numb^.  It  was  then  about  8:16  o'clock. 
At  Rosaelll's  hotel  they  found  Caldwell  wait- 
ing; and,  after  a  conversation  between 
Fromme  and  Caldwell,  the  party,  including 
Caldwell,  got  Into  Murphy's  car  and  were 
driven  back  to  St.  Louis.  Upon  arriving 
there  they  stopped  at  a  saloon  at  Fourteenth 
and  Ptne  streets,  which  the  entire  party  en- 
tered. After  having  another  drink,  and 
while  Murphy  was  in  another  room,  the  oth- 
er four  left  tbe  saloon,  and  departed  In  the 
machine  which  Murphy  had  been  driving, 
Caldw^  then  acting  as  chanfTeur.  Accord- 
ing to  Murphy,  it  was  then  near  9  .o'clock. 
Shortly  thereafter  persons  answering  the  de- 
scription of  Fromme  and  Koenlg  were  seen 
loitering  around  the  southeast  comer  of  Sec- 
ond and  (^Fallon  streets,  tbe  scene  of  the 
homldde,  while  another  person  was  sitting 
<m  the  curb  near  an  automobile  of  the  de- 
sign and  the  description  of  the  Murphy  ma- 
chine, and  which  was  standing  about  75  or 
80  feet  north  of  that  comer.  Immediately 
following  the  shooting  three  men  were  seen 
mnning  from  the  place  of  the  killing  to  this 
machine  and  upon  reaching  sam6  entered  it 
As  they  started  off  a  fourth  man  was  seen 
in  the  machine.  Immediately  following  this 
a  machine  answering  the  description  of  the 
one  mentioned  and  containing  four  men  al- 
most colttded  with  a  car  driven  by  one  Fltz- 
slmmons  at  a  point  about  two  blocks  from  the 
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scene  at  the  homldde.  nie  defendant  was 
identified  as  one  of  these  four  parties.  At 
another  point  In  the  coarse  of  this  machine's 
travels  the  defendant  was  identified  as  one 
of  the  occupants. 

TSe  evidence  also  discloses  that  at  tbe 
time  of  his  arrest  the  defendant  made  cer- 
tain statements  as  to  his  whereabouts  at 
the  time  of  the  kUllng,  which  the  evidence 
tends  to  disprove,  and,  that,  after  a  certain 
witness  had  given  Incriminating  evidence 
against  him,  he  made  certain  threats. 

The  defense  was  largely  In  the  nature  of 
an  alibi,  in  support  of  which  the  testim<Hiy 
of  several  witnesses  was  offered. 

Joseph  O.  Williams  and  I.  A.  BoUins,  both 
of  St  Louis,  for  appellant  John  T.  Barker, 
Atty.  Gen.  (Paul  P.  Proesor,  of  Fayette,  of 
counsel),  for  the  State.  ' 

REVEILLB,  J.  (after  stating  the  facts  as 
above).  [1,  2]  I.  Appellant  urges  as  reversi- 
ble error  the  action  of  the  court  in  admit- 
ting certain  evidence  and  its  fallnre  to  in- 
struct upon  the  nature  of  drcumstantlal  evi- 
dence and  the  law  regulating  it  Where,  as 
here,  the  teetimcmy  toe  the  prosecution  Is 
chiefly  circumstantial  in  its  nature,  it  is  the 
duty  of  the  court  to  pr(9>erly  Instruct  upon 
that  subject  Just  as  it  is  Incumbent  on  It  to 
instruct  upon  all  questions  of  law  arising  In 
a  criminal  case,  but  in  order  to  make  its 
failure  in  this  respect  a  legitimate  subject  of 
appellate  review,  the  record  must  disclose 
that  exceptions  .were  taken  and  saved  during 
the  progress  of  the  trial. 

While  there  has  been  at  times  some  differ- 
ence of  opinion  as  to  whether  the  exception 
should  be  specific  or  is  suflSdent  when  gener- 
al, there  has  been  little,  if  any,  lack  of  uni- 
formity in  holding  that  an  exception  of  some 
kind  must  be  taken.  State  v:  Pfelfer,  267 
Mo.  28,  183  8.  W.  loc.  dt.  339,  and  cases  d^ 
ed :  State  v.  Isaacs,  187  S.  W.  21. 

The  record  in  the  present  case  fails  to  any- 
where disclose  that  an  exception,  either  gen- 
eral or  specific,  was  taken  and  saved  to  the 
giving  of  any  Instruction,  or  to  the  failure 
to  more  fully  Instruct  and  under  such  a  con- 
dition we  are  preduded  from  reviewing  the 
assignment 

[3, 4]  II.  It  Is  also  insisted  that  error  was 
committed  in  permitting  the  witness  Murphy 
to  state  that  he  and  the  defendant  had  on 
the  night  previous  to  the  killing  accompanied 
two  women  to  a  resort  in  Bast  St  Louis, 
and  from  there  to  a  hotel,  where  they  re- 
mained together  during  the  night  There 
are  certain  rules  of  practice  which  have 
ripened  into  settled  principles  of  law,  and  one 
among  these  Is  that,  where  Improper  evi- 
dence is  offered.  It  is  the  duty  of  the  party 
who  might  be  Injured  thereby  to  object,  and 
then  and  there  Inform  the  court  why  such 
evidence  should  not  be  received.  When  the 
evidence  here  complained  of  was  introduced, 
there  was  not  only  no  spedfic  objection,  but 
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not  80  mnch  as  tbe  stereotyped  one  made, 
the  only  entry  being,  "Objected  to,"  and  even 
tbls  does  not  appear  In  connection  with  tbe 
first  references  to  the  matter  now  objected 
to.  These  matters  came  out  incidentally 
while  the  state  was  Unking  together  Its  chain 
of  Incriminating  circumstances,  while  show- 
ing the  defendant's  connection  with  his  al- 
leged conspirators  and  principal  participants 
in  the  crime.  The  matters  to  which  they 
were  but  incidents  were  clearly  competent, 
and,  had  counsel  desired  such  Incidental 
items  eliminated,  an  objection  to  that  end 
should  have  been  made.  We  can  but  presume 
that,  had  the  objections  here  urged  been 
made  in  the  trial  court,  proper  rulings  there- 
on would  have  obtained. 

[5]  III.  It  Is  not  seriously  contended  that 
the  state's  evidence,  U  believed,  Is  not  suf- 
ficient to  sustain  the  verdict,  and,  if  such 
c(Hitentlon  .were  made,  it  could  but  be  ruled 
adversely  to  tbe  defendant  Xbe  preceding 
statement  of  facts  snffldently  establishes  his 
relations  with  the  parties  substantially  Iden- 
tified as  participants,  his  association  with 
them  immediately  prior  and  subsequent  to 
the  killing,  and  his  identification  as  mie  of 
the  occupants  of  the  automobile,  which  speed- 
ily left  the  scene  of  the  homicide  immediate- 
ly following  the  killing. 

Finding  no  reversible  error  in  tbe  record, 
tbe  judgment  Is  affirmed.    All  concur. 


STATU  V.  DIXON.    (No.  19688.) 

(Supreme  Ck>art  of  Missouri,  Division  No.  2. 
Dec.  6,  1916.) 

1.  Homicide  «=3lS8(3)— Threats. 

Evidence  that  accused  shortly  before  the 
killing  stated  that  two  or  three  might  get  hurt, 
although  he  inade  no  specific  reference  to  de- 
ceased, was  admissible;  the  question  of  how 
far  the  lack  of  specificalness  of  such  a  statement 
affected  its  weight  being  for  the  jury. 

[Ed.    Note. — For  other   cases,   see   Homicide, 
Cient  Dig.  I  295 ;  Dec.  Dig.  «=»168(8).] 

2.  GanciNAL  Law  «=9361(1)— Right  to  Ex- 
PiAiN  Statements  Made. 

Accused  was  entitled  either  to  deny  or  to 
admit  and  explain  a  statement  wliich  it  was 
proved  he  had  made,  that  his  drunkenness  was 
reason  for  killing  deceased. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §|  802,  803;  Dec.  Dig.  «=>361(1).] 

8.  OnatinAXj  Law  «=»1120(6)— Appeal  — Or- 

rSB  OF  Evidence, 
Refusal  to  allow  accused  to  explain  incnl- 
pating  statemeut  by  him  could  not  be  reviewed, 
where  there  was  no  showing  that  the  proposed 
statement  would,  if  given,  have  been  in  fact  an 
explanation  or  excuse. 

[Ed.  Note. — For  other  cases,  see  Criminal  Iaw, 
Cent  Dig.  J  2031 ;    Dec.  Dig.  <S=>1120f6).] 

4.  Witnesses  €=>274(2)— Iicpkachino. 

Upon  cross-examination  of  witnesses  testify- 
ing to  accused's  general  reputation  for  quietude 
and  peacefulness,  it  was  error  for  the  state  to 
show  an  old  affray  in  which  accused  was  cut  and 
scarred;    it  appearing  that  defendant  was  not 


prosecuted  for  his  part  thet^n,  bat  his  opponent 
was. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent.  Dig.  {  966;  Dec.  Dig.  «=»274CJ).] 
6.  Gbiminai.   Law    «=>1170V^(5)— Cboss-Ex- 

AMINATION— HarMUSSS   ErBOB. 

In  murder  trial,  cross-examination,  outside 
the  scope  of  accused's  examination  in  chief,  as 
to  his  frieadlinesB  or  hostilitf  to  deceased,  is 
not  reversible  error,  under  Rev.  St.  1909,  i 
6242,  providing  that  any  person  testifying  on 
his  own  l>elialf  shall  be  liable  to  cross-examina- 
tion as  to  any  matter  referred  to  in  bis  exam- 
ination in  chief,  etc.,  where  accused  merely 
answered  that  he  had  seen  people  be  liked  better. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  8138 ;    Dec.  Dig.  «=>1170%(e).] 

6.  Homicide  «=>163(2)— Boi.BTERiifa   or  De- 
ceased's Reputation. 

In  murder  trial,  the  rule  excluding  testi- 
mony by  the  state  to  bolster  up  the  reputation 
of  deceased  for  being  a  peaceable,  quiet,  and  law- 
abiding  citizen  where  that  reputation  has  not 
been  attacked  by  accused,  is  not  rendered  inap- 
plicable by  evidence  by  accused  merely  that  de- 
ceased was  drunk  in  the  afternoon  of  tiie  killing, 
and  that  he,  perhaps  with  others,  had  been  run- 
ning his  horse  along  the  road  and  yelling,  and 
that  he  had,  ut>on  some  indefinite  occasion,  car- 
ried a  pistol. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  312-317 ;    Dec.  Dig.  <8=>163(2).J 

7.  Cbikinai.  Law  «s5>666(3)— Triai/— Gaujno 
Witnesses. 

It  is  not  error,  in  a  criminal  triaL  for  the 
state  to  fail  to  call  a  witness,  even  though  in 
attendance  in  ot>edience  to  subpoena,  and  al- 
though accused  expected  the  witness  to  perjure 
himself  and  then  to  impeach  him. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1569;   Dec.  Dig.  «=>666(3).] 

8.  Homicide      «=)300(7)— Instbuctionb— Ap- 
pucabii.itt— lonobino  evidence. 

In  morder  trial,  an  instruction  on  self-de- 
fense, mentioning  as  ground  for  self-defense  only 
a  blow  struck  by  deceased,  whereas  there  was 
evidence  that  deceased  was  reaching  for  his  liip 
pocket  when  accused  fired  the  fatal  shot  was 
erroneous  as  not  following  the  proof  in  the  case. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
C^ent  Dig.  |  622;  Dec.  Dig.  <3=>30O(7).] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; Edgar  B.  Woolfolk,  Judge. 

Robert  Dixon  was  convicted  of  second  de- 
gree murder,  and  appeals.  Reversed  and  re- 
manded. 

Defendant  was  convicted  In  the  circuit 
court  ot  Lincoln  county  for  murde;  In  the 
second  degree.  From  a  verdict  and  sentence 
fixing  his  punishment  at  ten  years'  Imprison- 
ment in  the  penitentiary,  he  has  appealed, 
after  tbe  usual  motions. 

All  of  tbe  parties,  as  well  as  all  of  tbe  eye- 
witnesses, are  members  of  the  colored  race. 
Jim  Teague,  tbe  deceased,  lived  on  a  farm 
near  Auburn  in  Lincoln  county,  while  de- 
fendant likewise  resided  on  a  farm  at  a  place 
called  Scuffletown,  some  two  miles  and  a 
half  from  New  Hope,  In  Lincoln  county.  On 
tbe  evening  of  tbe  homicide  there  were  some 
closing  exercises  of  a  colored  school,  whld] 
school  was  In  the  immediate  vicinity  of  de- 
fendant's house,  and  about  one-fourth  to  one- 
half  a  mile  northeast  thereof.    Deceased  and 
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some  three  or  fbnr  other  of  these  negro  resi- 
dents of  Aotnim  had  come  Into  defendant's 
neighborhood,  ostensibly  at  least  to  attend 
these  sdbool  exercises.  Taking  advantage  of 
tbe  opportunity  or  the  excuse  thus  afforded, 
a  number  of  them,  ln<dndlng  deceased,  bad 
gathered  at  defendant's  house  about  6  o'clock 
on  the  afternoon  of  February  27,  1915,  and 
engaged  In  drinking  a  beverage  composed  of 
dilated  alcohol  and  sugar,  and  also,  as  may 
be  readily  surmised.  In  shooting  craps  for 
money. 

Defendant  seems  to  have  been  winning,  un- 
til, ns  the  Inference  seems  to  be,  deceased  be- 
came offended  thereat'  and  quit  the  game, 
with  the  expressed  Intention  of  leaving  de- 
fendant's house  and  of  going  to  the  exer- 
dses  at  the  school.  Before  deceased  left, 
however,  a  quarrel  arose  between  defendant 
and  deceased.  This  quarrel  was  over  some 
trivial  matter  In  sequence  disconnected  from, 
but  inferentlally  It  was  an  aftermath  of,  de- 
fendant's success  In  the  crap  game.  In  the 
conrse  of  this  altercation  deceased  said  to 
defendant,  "You  ain't  done  a  day's  work  in 
a  year,"  to  which  defendant  replied  that  de- 
ceased was  a  damned  liar.  Thereupon  de- 
ceased and  defendant  started  toward  each 
other  as  if  to  flght,  but  one  of  the  witness- 
es who  was  present  Interfered  and  came  be- 
tween and  stopped  them,  apparently  before 
the?  had  come  to  blows.  On  this  question, 
however,  that  is,  as  to  whether  any  blows 
were  struck  at  this  Juncture,  the  evidence  is 
doubtful  and  dark.  In  fact,  because  possibly 
ail  of  the  eyewitnesses  are  negroes,  we  may 
say  that  the  entire  record  of  the  happenings 
jost  before  and  at  the  time  of  and  Immedi- 
ately after  the  shooting  are  likewise  dark 
and  uncertain,  because  of  the  contradictions 
between  the  witnesses  and  because  of  their 
onwllllngness  or  Inability  to  tell  what  they 
saw  and  heard,  or  because  they  failed  to  care- 
folly  note  the  things  which  they  saw  and 
heard. 

After  the  Initial  altercation  and  after  the 
threatened  flght  between  deceased  and  de- 
fendant had  been  stopped  by  one  Ben  Powell, 
who  was  a  witness  in  the  case,  defendant  sat 
down  on  a  bed  on  the  north  side  of  the  room, 
which  bed  seems  to  have  been  near  a  gun 
rack,  in  wtilch  the  shotgun  used  in  the  homi- 
cide was  lying.  The  testimony  on  the  part  of 
the  state  tends  to  show  that  deceased  put  on 
Us  overcoat  preparatory,  as  he  stated,  to  go- 
ing with  one  Arthur  Reynolds,  another  wit- 
ness in  the  case,  to  the  scboolhonae  to  at- 
tend the  exercises.  While  deceased  was  put- 
tlng  his  overcoat  on  and  while  he  was  actu- 
ally engaged  in  buttoning  it,  defendant,  ap- 
plying toward  him  an  abusive  epithet,  seized 
a  shotgun  and  shot  deceased,  who  ran  out  of 
the  door  and  fell,  dying  instantly. 

Upon  searching  the  lx>dy  of  the  deceased 
at  the  coroner's  inquest,  which  was  held  next 
day,  no  weapons  were  found  thereon.  Proof 
came  in  that  a  brother  of  deceased,  in  the 


presence  of  at  least  two  witnesses,  seatcbed 
the  body  on  the  evening  of  the  killing  and 
removed  therefrom  deceased's  pocketbook, 
but  found  no  weapon  on  him.  To  one  Ham- 
mack,  formerly  collector  of  the  county,  de- 
fendant said,  upon  being  apprehended,  that. 
"Bad  whisky  got  me  into  trouble ;  I  was  cra- 
sy  drunk  and  shot  Jim  Teague." 

The  defendant  pleaded  self-defense,  and  on 
his  part  the  testimony  tended  to  show  that 
after  the  initial  altercation  between  defend- 
ant and  deceased,  the  latter  who  was  drunk, 
or  at  least  drinking  heavily,  left  the  room  for 
a-  moment;  returning  he  came  toward  de- 
fendant and  struck  defendant  in  the  eye,  and 
thereafter  made  a  motion  toward  his  hip 
pocket  as  if  to  draw  a  pistol,  and  thereupon 
defendant  fired  and  killed  him.  This  was 
substantially  and  in  brief  the  testimony  given 
by  defendant  in  his  own  behalf.  As  to  some 
of  the  facts  recited  by  defendant,  he  was  in 
a  way  corroborated  by  one  Carter  Moore,  one  • 
of  his  witnesses.  This  witness  says  he  saw 
some  object  in  the  hip  pocket  of  the  deceased, 
but  he  refused  to  commit  himself  to  the  fact 
that  the  tiling  which  he  saw  was  a  pistol. 

Upon  the  trial  of  the  case  the  state  drew 
from  one  of  its  witnesses  the  fact  that  de- 
ceased was  the  owner  of  a  pistol;  thereafter 
defendant  inquired  of  one  of  the  witnesses 
which  he  put  on  the  stand  whether  this  wit- 
ness had  ever  seen  deceased  carry  any  weap- 
on at  any  time.  The  witness  replied  that  be 
had  seen  deceased  with  a  gun  on  him  several 
times  and  had  heard  other  people  say  they 
had  seen  deceased  with  a  gun  on  him.  Nei- 
ther time,  place,  nor  the  details  of  the  car- 
rying of  this  pistol  by  deceased  were  shown. 
That  Is  to  say,  neither  the  manner  in  which 
deceased  carried  it,  whether  concealed  or  not, 
the  capacity  in  which  he  carried  it,  nor  the 
time  at  which  be  carried  it,  that  is,  whether 
it  was  sufficiently  long  before  the  homicide  as 
to  afford  opportunity  for  reformation,  was 
shown.  There  was  some  testimony  in  the 
case  that  deceased  was  drinking  and  noisy  as 
he  came  with  other  negroes  along  the  road 
from  Auburn  to  the  vicinity  of  defendant's 
house  in  the  afternoon.  Likewise  counsel  for 
defendant  in  his  opening  statement  said  that 
the  defense  would  show  that  deceased  was 
armed;  that  be  bad  a  pistol  on  him.  As 
stated,  there,  was  no  such  proof  in  the  case 
beyond  the  vague  suggestion  of  the  witness 
Moore. 

The  state  in  rebuttal  was  permitted  to 
show,  over  the  repeated  objections  and  ex- 
ceptions of  defendant,  that  the  general  repu- 
tation of  deceased  for  being  a  peaceable,  qui- 
et, industrious  man  was  good  in  the  neigh- 
borhood in  which  he  lived. 

Some  hundreds  of  objections  to  the  intro- 
duction of  evidence  on  the  part  of  the  state 
are  found  lodged  in  the  record.  We  have 
gone  over  this  record  with  the  utmost  care 
and  find  but  few  of  these  entitled  to  consid- 
eration.   Such  of  them  a^^.b^^iNpaaon  of  ttac4i[^ 
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Importance,  ai«  entitled  to  notioe,  will  be 
dealt  with  In  onr  opinlcw. 

Joseph  R.  Palmer,  of  Elsberry,  and  Creech 
ft  Penn,  of  Troy,  for  appellant  John  T.  Bar- 
ker, Atty.  Gen.,  and  Lee  B.  Bwlng,  Asat  Atty. 
Oen.  (James  V.  Billings,  of  JeSerson  City,  of 
counsel),  for  the  State. 

FABIS,  P.  J.  (after  stating  the  facts  as 
alwTe).  As  forecast,  numerous  objections 
and  exceptions  to  the  offering  of  testimo- 
ny on  the  part  of  the  state  are  lodged  in 
the  record.  But  after  a  painstaking  examina- 
tion we  find  but  six  of  these  entitled  to  con- 
sideration. These  are,  to  wit:  (a)  That 
threats  made  by  defendant,  without  specifl- 
cally  naming  defendant  as  the  object  thereof, 
were  permitted  to  be  offered ;  (b)  that  the  state 
was  allowed  to  show  in  rebuttal  of  defend- 
ant's testimony  of  his  own  good  reputation,  a 
cutting  affray  in  which  defendant  seemingly 
got  the  worst  of  it,  without  showing  that  de- 
fendant was  the  aggressor,  or  at  fault,  or  that 
he  had  been  convicted  therefor;  (c)  that  the 
state  did  not  offer  on  its  side  one  Hlcbard  or 
"Piddle"  Moore,  present,  as  the  record  shows, 
in  the  courtroom  at  the  time  of  the  trial; 
(d)  that  the  court  refused  to  permit  defend- 
ant to  expltdn  the  alleged  statement  made 
by  him  to  the  witness  Hammack  as  to  his 
reason  for  shooting  deceased;  (e)  that  the 
state  traveled  outside  of  the  defendant's  ex- 
amination In  chief  and  cross-examined  him 
as  to  his  prior  condition  of  feeling  or  ani- 
mosity toward  deceased;  and  (f)  that  the 
state  was  permitted  to  offer  testimony  of  the 
good  reputation  of  decefu^d  as  a  quiet,  peace- 
able, and  industrious  citizen,  before  that 
reputation  had  been  attacked  by  defendant. 

The  above  references  to  the  testimony  at- 
tacked by  defendant,  together  with  an  attack 
made  by  him  on  an  instruction  given  by  the 
court,  are  all  the  points  we  find  urged  by 
defendant  for  a  reversal,  or  which  we  liave 
ourselves  been  able  to  find  in  the  record,  and 
which  merit  any  consideration. 

[1]  I.  The  asi^gnment  of  error  founded  up- 
on the  alleged  generality  of  the  threat  made 
is  based  upon  the  testimony  of  one  Ben  Pow- 
ell, who  stated  that  defoidant  told  the  wit- 
ness shortly  befbre  the  Idlling  that  two  or 
three  might  get  hurt  It  ia  conceded  that 
no  specific  reference  was  made  to  the  deceas- 
ed in  this  statement 

We  need  not  go  at  length  into  a  discussion 
of  threats.  The  matter  of  the  admissibility 
of  prior  and  recent  threats,  even  though  they 
be  general  in  their  nature,  was  discussed  by 
tills  court  at  great  length  In  the  comparative- 
ly recent  case  of  State  v.  Peeley,  194  Mo. 
loa  Cit  314,  92  S.  W.  663,  S  L.  R.  A.  (N.  S.) 
351,  112  Am.  St  Rep.  511.  There  the  con- 
dnslon  was  reached  that  threats  of  the  char- 
acter here  in  qaestion  were  admissible,  when 
made  recently  before  the  homicide;  the  ques- 
tion of  th^lr  weight  if  they  lacked  speciflcal- 
ness,  being  £or  the  Jory  aa  the  triers  of  fact 


Whatever  the  law  on  this  oabject  may  be 
In  other  jurisdictions  (and  it  is  conceded  that 
some  other  states  hold  differently),  we  take 
it  tliat  since  tbe  Feeley  Case  the  question  of 
the  admisslbiUty  of  prior  and  recent  threats, 
although  such  threats  may  be  general  in 
their  character,  is  no  longer  an  open  qnestloa 
in  this  state,  btate  v.  Brown,  188  Mo.i  loc. 
dt.  465,  87  S.  W.  519. 

II.  As  forecast,  the  state  showed  by  a 
Mr.  Hammack,  a  witness  of  apparently  high 
standing  in  the  community,  who  had  former- 
ly been  county  collector,  and  who,  it  is  need- 
less to  state,  was  a  white  man,  a  statement 
said  to  have  been  made  by  defendant,  to  the 
effect  that  his  reason  for  kilUng  deceased 
was  that  he  (defendant)  was  drunk,  or  crazy 
from  drink.  The  exact  words  of  defendant 
we  have  set  out  in  our  statement  Upon  the 
trial  defendant  was  asked  whether  he  had 
made  this  statement  to  Hammack,  and  if  he 
had  why  he  had  made  it  The  court  refused 
to  permit  him  to  do  more  than  to  deny  that 
he  had  made  the  statement  to  Hammack. 
Defendant  did  not  avail  himself  of  the  privi- 
lege of  denying  the  making  of  the  statement, 
but  insisted  that  he  ought  to  be  permitted  to 
explain  why  he  had  made  the  statement  to 
Hammack.  This  the  court  refused.  In  thla 
we  think  the  learned  trial  court  was  in  error. 

[2,  3]  We  think  tliat  defendant  was  entl- 
tied  either  to  deny  or  to  admit  that  be  made 
the  statement  proven  against  him.  In  the 
latter  event  he  ought  to  have  been  permitted 
to  explain,  if  he  desired  and  could,  or  to 
state  the  drcnmstances  under  which  the 
statement  was  made  to  Hammack.  But  the 
condition  of  the  record  is  such  that  we  are 
not  able  to  review  the  alleged  error.  There 
is  no  showing,  neither  is  there  any  offer 
to  show,  whether  the  explanation  which  the 
record  foreshadows  might  have  been  given, 
would  have  been  if  given,  any  explanation  or 
excuse  or  not  In  short  the  condition  pre- 
sented is  one  wherein  the  refusal  of  the  court 
might  have  been  error  or  not  according  aa 
the  explanation  or  excuse  given  by  the  de- 
fendant might  or  might  not  have  explained 
or  excused  tbe  statement  made  by  him  to 
Hammack.  While  there  are  cases  wherein 
the  questions  themselves  so  tar  show  the  per- 
tinency of  the  evidence  sought  to  be  elicited 
as  that  we  are  able  to  say  that  the  refusal 
to  permit  an  answer  is  error;  but  this  is  not 
that  sort  of  condition.  Here  the  condltiona 
and  facts  were  such  aa  that  the  answer  made 
by  defendant  might  or  might  not  have  aided 
his  case.  Under  such  circumstances  it  was 
his  duty  to  make  an  offer  of  proof  so  that 
we  might  here  see  whether  the  answer  wbldi 
he  was  not  allowed  to  make  would  or  wonld 
not  have  aided  him.  Holzemer  v.  Met  St 
By.  Co.,  261  Ma  879,  169  S.  W.  102 ;  Shelby 
Co.  R.  R.  Co.  T.  Crawford,  285  Mo.  489,  139 
S.  W.  115 :  Copper  &  Iron  Mfg.  Co.  t.  Mann- 
facturefa  By.  Co.,  230  Ho.  68^  180  8.  W. 

^^  Digitized  by  LnOOgle 
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[4]  III.  Tb«  defendant  fa>  the  coarse  <MC  tbe 
trial  put  In  much  testimony  of  bis  general 
reputation  for  quietude  and  peacefulness. 
In  cross-examination  of  the  witnesses  offered 
by  defendant  In  this  behalf  tbe  state  was 
allowed  to  show  an  ancient  affray  in  which 
defendant  was  cnt  by  bis  opponent  and  scar- 
red aboQt  tbe  face,  and  wblch  scars  were 
called  to  tbe  attention  of  the  Jnry.  It  is 
shown  by  the  record  tbat  defendant  was  not 
prosecnted  for  tbis  affray,  but  tbat  his  op- 
ponent was  so  prosecnted,  and  the  inference 
is  tbat  defendant  was  not  at  ftinlt ;  tbat  Is, 
that  he  was  not  tbe  aggressor,  bnt  tbat  be 
was  in  tbis  ancient  altercation  tbe  one  im- 
posed on. 

While  we  recognize  tbe  great  latitude  per- 
mitted In  cross-examination  in  order  to  test 
the  memory  and  truthfulness  of  witnesses 
offered  to  prove  good  reputation,  we  yet 
think  that  the  matters  inquired  about  in  such 
a  cross-examination  should  not  be  merely 
chimerical,  or  drawn  from  the  vivid  imagina- 
tion of  opposing  counsel,  or  manufactured  at 
the  instant  for  tbe  purpose  of  producing  an 
erroneous  impression,  bnt  they  ought  to  have 
reference  to  some  actual  criminality,  or 
breach  of  the  peace,  or  ill  conduct  of  tbe 
party  inqnlred  abont  \Hiich  wonld  go  to  hnrt 
reputation.  Tbe  natnre  of  the  things  which 
may  form  the  snbject  of  proper  inquiry  are 
fairly  foreshadowed  tn  the  case  of  State  v. 
Beckner,  194  Mo.  loc.  dt  296,  91  S.  W.  896, 
3  L.  B.  A.  (N.  S.)  635,  wherein  Ctantt,  J., 
■aid: 

"We  do  not  desire  to  be  misnnderstood  on  this 
point:  if  the  defendant  had,  in  the  first  in- 
itance,  tendered  his  character  for  peace  and 
gui«t,  it  wonld  hare  been  competent  for  the  pros- 
ecuting attorney  to  have  tested  the  credibility 
of  the  d^endant's  character  witnesses,  by  in- 
QuirinK  of  them  if  they  did  not  know  or  had  not 
beard  of  the  various  breaches  of  the  peace  and 
criminal  conduct  on  the  part  of  the  defendant, 
as  be  did,  bnt  until  the  defendant  had  made  his 
diaracter  In  this  respect  an  issue  in  the  case, 
it  was  dearly  improper  to  have  admitted  evi- 
dence of  his  Dad  character,  which  did  not  tend 
to  affect  his  credibility." 

Clearly  the  mere  misfortunes  of  one  whose 
good  reputation  is  under  inquiry  and  In  tbe 
balance  ought  not  to  be  urged  against  him. 
For  aught  tbat  appears  tbe  defendant  in  tbe 
prior  altercation,  wbereln .  be  was  stabbed 
and  scarred,  was  not  at  fault.  If  be  was  not, 
then  the  misfortune  Inquired  about,  wherein 
he  was  wholly  innocent,  ought  not  to  be  urg- 
ed as  hurting  his  reputation,  or  come  Into 
the  case  for  the  purpose  of  darkening  or  ob- 
scuring tbe  real  Issues  which  were  before  tbe 
triers  of  fact.  Upon  a  retrial  we  do  not 
think  thfit  inquiry  into  matters  of  this  sort, 
unless  turpitude  on  defendant's  part  appears 
therein,  ought  to  be  permitted.  State  v.  Beck- 
ner,  supra. 

[S]  IV.  During  the  trial  the  state,  over 
the  objections  of  defendant,  inquired  as  to 
whether  defendant  had  anything  against  de- 
ceased. Defendant  answered  tbat  he  "did 
not  hate"  deceased.     Being  further  asked 


whether  "be  loved  bim"  or  not,  be  replied 
that  he  bad  seen  people  tbat  he  liked  better 
than  he  liked  deceased. 

This  cross-examination  is  palpably  outside 
of  defendant's  examination  in  chief,  and  if 
bis  answers  bad  been  such  as  to  hurt  bis  case 
before  the  Jury  we  should  have  no  hesitancy 
in  reversing  it  by  reason  of  this  departure. 
But  we  cannot  say  that  bis  answers  could 
possibly  have  hurt  him,  as  those  answers  ap- 
pear in  the  record.  If  bis  answer  had  been 
that  be  did  hate  deceased,  or  if  be  had  otb- 
erwlse  by  his  answer  been  compelled  to  admit 
a  motive  for  the  killing  founded  upon  prior 
anger,  or  upon  an  old  grudge,  we  should  re- 
verse for  this. 

The  Legislature  In  Its  wisdom  has  seen  fit 
not  to  permit  tbe  cross-examination  of  a  de- 
fendant who  takes  tbe  stand,  to  travel  so  far 
afield  from  bis  examination  in  chief  as  to 
hurt  his  case.  Section  5242,  R.  S.  1909.  Tbis 
legislative  inhibition  we  are  compelled  to  en- 
force- wherever  tbe  abuse  of  it  so  trenches 
upon  the  statutory  rights  of  an  accused  as 
apparently  to  be  hurtful.  State  v.  Pfelfer, 
267  Mo.  23, 183  S.  W.  337. 

[(]  v.  Strenuous  complaint  la  made  that 
tbe  state  was  permitted  to  bolster  up  the 
reputation  of  deceased  for  b^ng  a  peaceable, 
quiet,  and  law-abiding  citizen  before  thai 
reputation  bad  been  attacked  by  defendant 

Learned  counsel  for  the  state  seem  to  have 
been  of  the  view  tbat  there  had  been  such 
prior  attack  made  by  defendant  In  a  collat- 
eral sort  of  way,  tbat  is,  that  the  evidence 
that  deceased  was  drunk  in  tbe  afternoon 
and  tbat  he  perhaps,  with  others,  had  been 
engaged  in  running  his  horse  along  tbe  road 
and  yelling,  and  the  further  fact  tbat  be  had 
upon  some  Indefinite  occasion  carried  a  pis- 
tol, gave  warrant  for  tbis  bolstering  up  of  his 
reputation  on  the  part  of  the  t^tate  In  the 
absence  of  an  attack  thereon  made  by  defend- 
ant by  offering  cbaracter  witnesses. 

We  do  not  agree  with  this  contention.  An 
examination  of  tbe  facts  elicited  as  to  the 
carrying  by  deceased  of  a  pistol,  as  we  set 
them  out  in  tbe  statement,  discloses  that  nelr 
ttaer  the  time  of  deceased's  carrying  tbiis  pis- 
tol nor  the  manner  in  which  he  carried  It  is 
shown  by  tbe  witnesses.  Such  carrying  may 
or  may  not  have  been  an  offense  against  tbe 
criminal  law,  because  it  is  not  shown  .that  the 
pistol  carried  by  deceased  was  carried  con- 
cealed by  bim;  nor  is  tbe  time  at  which  he 
carried  tbe  alleged  pistol  shown,  even  if  tbe 
same  when  carried  was  concealed.  So  far 
as  appears  the  carrying  tbereof  in  whatever 
manner  borne  may  have  been  at  a  time  so  far 
prior  to  tbe  homicide  as  that  deceased  had 
given  to  him  fnli  opportunity  for  reformation 
and  in  fact  may  have  reformed.  Tbis  is  so 
palpably  an  error  as  that  we  need  not  discuss 
it  farther.  Tbe  mere  statement  of  it  shows 
the  fact  of  Its  erroneousness.  State  v.  Reed, 
260  Mo.  379,  167  8.  W.  317,  and  cases  cited. 
An  error  of  this  sort,  nnless  warrantedJ^C 
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something  defoidant  hlmeelf  did  (State  ▼. 
Oorrigan,  262  Mo.  loc.  dt  210,  171  S.  W.  51), 
bas  always  been  held  to  be  reversible,  and 
while  the  admission  of  this  testimony  may 
not  have  hart  defendant,  who  on  the  whole, 
the  record  considered,  apparently  fared  as 
wall  as  be  deserved,  yet  we  cannot  at  this 
distance  say  what  effect  tiala  error  might 
have  had  upon  the  triers  of  fact  Neither,  we 
may  say  in  passing,  did  the  other  facts  shown 
in  evidence  warrant  the  state  in  bolstering 
np  the  reputation  of  deceased  in  the  behalves 
In  which  it  was  don&  For  deceased  may 
have  been  drunk,  and  he  may  have  run  his 
horse  along  the  public  road  and  yelled  while 
doing  so,  and  yet  in  respect  to  that  phase  of 
peaceableness  here  involved  liave  been  a 
model  citizen.  The  phase  of  character  here 
lK>Istered  up  by  witnesses  to  reputation  was 
one  which  tended  to  show  a  man,  who  by 
reason  of  his  i>eaceful  disposition,  would  be 
unlikely  to  assault  defendant  in  the  way  in 
which  defendant  swore  he  was  assaulted. 
This,  the  pugnacious  phase  or  antithesis  of 
peaceableness,  and  the  one  here  intimately 
involved,  defendant  had  in  our  view  of  the 
case,  in  no  wise  attacked.  A  wide  distinction 
is  observable  between  the  tacts  In  the  case 
of  State  V.  Oorrigan,  supra,  relied  on  by  the 
state,  and  those  in  the  Instant  case. 

[7]  VI.  Much  complaint  is  made  of  the  fact 
that  the  state  did  not  put  one  Richard  or 
"Piddle"  Moore  on  the  stand  as  a  witness. 
This  potential  witness  was,  it  is  to  be  infer- 
red from  the  record,  present  in  the  courtroom 
in  obedience  to  a  subpoena  issued  by  the 
state.  The  force  of  defendant's  contention  is 
dlfficnlt  to  appreciate.  It  Is  apparently  his 
theory,  however,  that  Moore,  who  watched 
the  body  of  deceased,  took  a  pistol  therefrom, 
and  that  if  Moore  had  been  put  on  the  wit- 
ness stand  by  the  state  an  opportunity  to 
cross-examine  him  as  to  this  fact  would  have 
been  afforded  to  defendant,  and  if  the  wit- 
ness had  denied  the  fact  an  opportunity  to 
Impeach  b<»"  would  have  been  afforded. 

The  record  nowhere  discloses  any  bias,  or 
any  reason  for  bias  in  the  attitude  of  this 
negro  Moore.  He  was  in  attendance  at  the 
trial,  and  though  subpoenaed  for  the  state, 
no  reason  is  shown,  or  to  be  conceived  why. 
If  his  testimony  was  of  value  to  the  defense 
— 1.  e..  If  he  in  fact  bad  taken  a  pistol  off  the 
body  of  deceased— defendant  could  not  him- 
self liave  called  him  as  a  witness  and  elicited 
such  fact  from  him.  Defendant's  position 
here  is  seemingly  bottomed  upon  the  pre- 
sumption that  the  witness  would  have  perjnr^ 
ed  himself,  a  presumption  that  we  cannot  for 
a  moment  entertain.  If  there  be  any  pre- 
sumption at  all  in  the  matter  it  is  that  this 
man  would  have  told  the  truth  if  defendant 
had  seen  fit  to  call  him  as  a  witness.  Turn- 
ing to  the  other  phase,  we  cannot  of  course 
npon  the  facts  here  bottom  error  upon  the 
failure  of  the  state  to  call  a  witness  merely 


in  order  that  the  defense  may  have  an  oppor- 
tnnlty  to  Impeach  such  witness.  The  proposi- 
tion Is  wholly  untenable,  and  needs  only  to 
be  stated  in  order  for  this  to  be  apparent. 

[8]  YII.  Defendant  also  complains  for  that 
the  learned  trial  court  gave  this  instruction, 
to  wit: 

"To  excuse  homicide  by  the  plea  of  self-de 
fense,  it  must  appear  that  the  act  of  the  slayei 
was  apparently  necessary  to  protect  bimsell 
from  death  or  great  bodily  barm ;  and  if  he 
used  a  deadly  weapon,  and  under  such  circum- 
stances as  that  he  must  be  aware  that  death  will 
be  likriy  to  ensue,  the  neceaaitjr  must  be  ap- 
parently great,  and  must  arise  from  unminent 
peril  of  life  or  great  bodily  barm. 

"And  in  this  case  although  you  may  find  from 
the  evidence  that  the  deceased,  James  Teagne, 
assaulted  the  defendant  Robert  Dixon  and  struck 
him  a  severe  blow  aliout  the  face,  still  if  there 
was  no  apparent  necessity  for  killing  Teagne  to 
prevent  further  injury  to  the  defendant  Dixon, 
and  he  (Dixon)  might  have  easily  protected  him- 
self from  all  injury^  from  Teague  without  taking 
iiis  life,  then  there  is  no  self-defense  in  the  case." 

We  need  not  nicely  weigh  whether  this 
instruction  Is  correct  aa  an  abstract  proposi- 
tion or  not  It  was,  we  think,  error  to  give 
it  In  this  case  In  the  form  in  whlCh  it  ap- 
pears. This  for  the  reason  that  It  does  not 
as  to  the  facts  recited  foUow  the  proof  In 
the  case.  It  mentions  only  a  blow  In  the  face, 
whereas  the  further  testimony  of  defendant 
is  that  deceased  was  reaching  for  his  hip 
pocket  when  he  fired  the  fatal  shot  The  wit- 
ness Carter  Moore  says  that  he  saw  some- 
thing (he  steers  dear  of  actually  committing 
himself  to  the  statement  that  it  was  a  pistol) 
in  the  pocket  of  deceased.  So,  If  for  no  other 
reason,  this  instruction  is  bad  because  it  sin- 
gles oat  a  part  only  of  the  facts  going  to 
make  np  defendant's  theory  of  self-defense, 
and  says  of  this  part  that  It  is  not  of  Itself 
sufficient  to  excuse.  So,  however  proper 
such  an  instruction  may  be  as  an  abstract 
statement  of  the  law  (of  wtiich  we  are  not 
called  on  to  give  an  opinion),  it  was  not 
proper  here,  and  upon  a  retrial  It  should 
not  be  given. 

Other  complaints  are  made,  but  we  have 
examined  them  and  find  no  merit  In  them. 
For  the  reasons  set  forth,  this  case  will  be 
reversed  and  remanded  for  a  new  triaL  let 
this  be  done.    All  concur. 


STATE  v.  STOKER.    (No.  19395.) 

(Supreme  C!oart  of  Missouri.    Division  No.  2. 

Dec.  6,  1916.) 

1.  Cbiminal  Law  ®=»150— Statute  of  Limi- 
tations —  Running  fbom  Initial  Act  — 
Rbfobmation. 
The  three-year  statute  of  limitations  as  to 
the  offense  of  seduction  runs  from  tk'e  date  of 
the  first  intercourse,  and  subsequent  acts  can- 
not be  relied  upon  to  avoid  the  bar  of  the  stat- 
ute, unless  the  woman  has  after  the  first  act 
duly  reformed  to  come  agoin  witliln  the  protec- 
tion, of  the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  274,  275;  Dec.  Dig.  «=3 
100.] 


^aoFor  other  cases  see  same  topic  and  KBT-NDHBER  In  all  Ker-Nambered  Digest*  and  Indexes 
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2.  SEDtrcnoN    ♦=»45— BEFOustATioN— Sotfi- 
ciEi^cY  or  Evidence. 

In  prosecution  for  seduction,  evidence  held 
insufficient  to  show  tJiat  the  woman,  after  the 
first  act  of  intercourse  and  during  the  statutory 
period,  had  reformed  and  been  again  seduced. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Gent  Dig.  U  80-82;   Dec.  Dig.  4ss>46.] 

3.  Skductior  «=946— Gobboboration  or  IM- 
jrREj)  Person. 

To  sustain  the  dSarge  of  seduction,  testi- 
mony of  the  injured  person  as  to  the  promise 
of  marriage  must  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  §{  83-86;    Dec.  Dig.  «=:»46.] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Albert  Stoker  was  convicted  of  seduction, 
and  he  appeals.  Judgment  reversed,  and  de- 
fendant discharged. 

Bradley  A  Bradley  and  C.  P.  Hawkins,  all 
of  Kennett,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  W.  T.  Rutherford,  Asst.  Atty. 
tiea.,  for  the  State. 

REVELLE,  J.  [1]  The  appellant  moors  his 
barque  with  many  anchors,  assigning  76 
judgment  infirmities,  75  of  which  we  shall 
not  consider,  due  In  part  to  our  views  on  the 
remaining  one.  The  record  Is  voluminous, 
but  the  facts  pertinent  to  our  review  are 
few,  being:  On  June  24,  1909,  the  prose- 
cutrix was  14  years  of  age;  on  July  4th  next 
following  she  formed  the  acquaintance  of  the 
appellant ;  a  month  later,  and  at  his  solicita- 
tion, she  agreed  that  at  some  subsequent 
period  she  would  become  his  wife,  and  stlU 
a  month  later,  she,  relying  upon  their  mutual 
promises  of  marriage,  consented  to  her  de- 
fiowerm«it,  which  was  promptly  accomplish- 
ed. Acts  of  sexual  intercourse  followed  at  such 
intervals  and  times  as  opportunities  afford- 
ed, these  being  numerous,  but  less  so  because 
of  parental  and  other  family  interfesence. 
On  two  or  three  occasions  slight  misunder- 
standings arose,  and  these  caused  each,  for 
a  period  of  a  few  weeks  at  a  time,. to  be- 
come nonattentlve  one  to  the  other,  but  were 
then  followed  by  reconciliations  and  a  re- 
sumption of  all  former  relations.  Whether 
during  any  of  the  time  heretofore  mentioned 
the  prosecutrix  was  guilty  of  acts  of  sexual 
interconrse  with  men  other  than  the  appel- 
lant, as  his  evidence  tends  to  show,  but  which 
she  denies,  need  not  be  considered,  since  we 
are  determining  this  case  wholly  upon  the 
erldence  adduced  by  the  state.  Certain  It 
Is  from  the  testimony  of  the  prosecutrix  that 
In  September.  1009,  she  had  sexual  inter- 
coarse  with  the  defendant,  and  this  act  was 
repeated  during  the  next  five  years  as  often 
as  opportunity  afforded,  and  they  were  "on 
good  terms."  Since  the  act  which  deflowered 
her  occurred  in  September,  1909,  and  the 
prosecution  was  not  begun  until  more  than 
four  ypurs  thereafter,  it  becomes  necessary 
to  first  determine  .when  the  statute  of  limlta- 
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tion  began  to  operate.  The  aathoritles  are 
quite  uniform  In  holding  that  in  sudi  cases 
the  statute  runs  from  the  date  of  the  first 
sexual  Intercourse,  and  subsequent  acts  can- 
not be  relied  upon  to  avoid  the  bar  of  the 
statute,  for,  after  the  first  act,  the  woman 
Is  no  longer  regarded  as  an  object  of  this 
law's  protection,  unless  she  has,  perchance, 
after  such  act,  duly  reformed.  Cyc.  vol.  35, 
p.  1340;  Hatton  v.  State,  92  Miss.  651,  46 
South.  708;  People  v.  Nelson,  153  N.  Y.  SO, 
46  N.  E.  1040,  60  Am.  St.  Rep.  592. 

This  becomes  self-evident  when  we  consider 
the  purpose  of  the  statute  and  the  thing 
against  which  it  is  levelled.  It  was  not 
Intended  by  this  benign  law  to  punish  illicit 
cohabitation,  there  being  other  laws  on  that 
subject,  but  to  give  protection  to  unmarried 
and  chaste  females  against  the  wiles  and 
seductive  promises  of  the  man  who  would 
deceive  and  betray  and  make,  her  a  prey  to 
his  lust  The  forbidden  act  is  that  of  di- 
verting the  woman  from  the  course  of  virtue 
and  rectitude,  and  when  this  is  done  the 
state  can  immediately  proceed,  and  from  the 
date  of  such  act  the  statute  of  limitation 
must  necessarily  begin  to  run. 

It  is,  however,  equally  well  settled  in  this 
and  other  Jurisdictions  that  the  law  under 
consideration  is  not  restricted  in  its  applica- 
tion to  females  who  have  never  done  wrong, 
but  includes  those  who  have  yielded  to  temp- 
tation and  have  afterwards  repented  and  re- 
formed. The  law,  humanely  recognizing  that 
virtue  sometimes  trips  and  falls,  but  Is  nat- 
urally an  amaranthine  flower,  which  should 
not  be  soon  forsaken,  places  within  the  pale 
of  ita  protection  the  woman  whose  glory  is 
that  of  having  rlsen^  as  well  as  the  one  who 
has  never  fallen. 

Applying  these  principles,  and  considering 
what  has  heretofore  been  said,  It  becomes  evi- 
dent that  if  the  judgment  in  the  Instant  case 
can  be  upheld,  it  is  because  the  record  dis- 
closes that  the  prosecutrix,  after  the  first 
acta  of  intercourse,  and  during  the  statutory 
period,  had  reformed  and  was  again  seduced. 

[I,  3]  We  have  scrutinized  her  own  testi- 
mony and  the  rather  lengthy  record  before 
us,  and  find  nothing  to  indicate  that  during 
the  period  between  the  first  and  last  acta  of 
intercourse  there  .was  such  reformation  on 
her  part  as  to  save  her  from  the  law's  con- 
demnation or  place  her  within  ita  protection. 
She  frankly  admits  that  during  this  whole 
period  there  was  but  one  thing  which  she 
considered  in  determining  whether  to  yield 
to  these  acta,  and  that  was  appellant's  prom- 
ise to  marry  her,  and  this  was  the  same  in- 
ducement which  caused  her  to  first  yield. 
There  is  not  the  slightest  intimation  that  she 
was  not  willing  at  all  times  to  thus  submit 
when  she  regarded  herself  as  engaged.  In 
other  .words,  there  is  nothing  from  which 
we  can  conclude  that  so  far  as  her  relations 
with  appellant  were  concerned,  she  had  in  any 
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sense  morally  reformed.  It  must  be  borne 
In  mind  that  to  sustain  this  charge  the  tes- 
timony of  the  prosecutrix  as  to  the  promise 
of  marriage  must  be  corroborated.  The  state 
contends  that  It  has  successfully  borne  this 
burden  by  showing  that  appellant  was  as 
■constantly  attentive  to  the  prosecutrix  as  op- 
portunities permitted.  Her  evidence,  how- 
«ver,  shows  that  at  all  times  when  he  was 
thus  attenttve  she  was  yielding  to  Illicit  re- 
lations, and  It  Is  evident  that  the  same  proof 
which  corroborates  the  promise  of  marriage 
emphasize  her  failure  to  have  reformed. 

This  record  cannot  be  read  with  fairness 
and  Justice  to  all  and  avoid  the  conclusion 
that  although  this  woman  was  betrayed  in 
1909  and  this  defendant  was  guilty  of  a  crime 
for  which  he  might  have  been  prosecuted  In 
due  time,  or  later  proceeded  against  under  a 
more  serious  criminal  charge,  yet,  since  the 
Legislature  of  the  state  has  written  that  the 
o-lme  of  seduction  must  be  prosecuted,  if 
prosecuted  at  all,  within  three  years,  this 
court  can  but  respect  such  decree,  and  de- 
clare that  regardless  of  the  color  of  appel- 
lant's sins,  punishment  cannot  now  in  this 
case  be  Inflicted,  because  of  the  declarations 
of  the  lawmaking  power  to  the  contrary. 

In  view  of  the  prosecutrix's  own  testimony 
It  would  serve  no  useful  cause  to  remand 
this  case  for  another  trial.  The  Judgment 
is  therefore  reversed,  and  the  defendant  dis- 
charged.   Ail  concur. 


STATE  V.  SAAK.    (Na  19481.) 

(Supreme  C!ourt  of  Missoari,  Division  No.  2. 
Dec.  6,  1910.) 

1.  IlTDICntENT  ANn   iNFOBMATION   «S»111(2)— 

Practioinq  Mkdicine  Without  Liobnsb— 

Negativing  Exceptions. 
Rev.  St.  1909,  {  8315,  declares  that  any 
person  practicing  medicine  or  surgery  without 
a  license  from  the  state  board  of  health,  or  after 
revocation  of  such  license,  shall  be  deemed 
guilty  of  a  misdemeanor,  provided  that  pliysi- 
cians  registered  on  or  prior  to  March  12,  1001, 
shall  be  regarded  for  every  purpose  as  licen- 
tiates and  registered  physicians.  An  informa- 
tion charging  accused  with  practicing  without 
a  license  did  not  negative  the  exception.  Held 
that,  as  the  exception  was  not  contained  in  that 
portion  of  the  statute  defining  the  offense,  it  was 
not  necessary  to  negative  it  m  the  information ; 
it  being  matter  of  defense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  |  290;  Dec.  Dig. 
«=s.lll(2).] 

2.  Criminal  LiAW  «sb>1000(5)->Afpbai/— Ob- 
jection. 

Error  In  denying  motion  to  quash  indictment 
for  duplicity  is  reviewable  only  when  preserved 
by  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  2608-2810,  3204;  Dec  Dig. 
«=>i090(5).] 

Appeal  from  Olrcolt  Court,  Warren  <3onn- 
ty;    Jas.  D.  Bamett,  Judge. 

Henry  Saak  was  convicted  of  practicing 
medicine  without  a  license,  and  appeals.    Af- 


firmed, and  transferred  from  St  Louis  Court 
of  Appeals.    182  S.  W.  1074.    Affirmed. 

Upon  an  Information  charging  him  with 
a  violation  of  section  831S,  R.  S.  1909  (prac- 
ticing medicine,  etc.,  without  a  license),  de- 
fendant was  tried  in  the  circuit  court  of 
WarroA  county,  found  guilty,  and  his  pun- 
ishment assessed  at  a  fine  of  |60.  BYom  that 
Judgment  defendant  duly  appealed  to  the  St 
Louis  (3ouit  of  Appeals,  where  the  Judgment 
was  aflSrmed.  The  case  was  duly  certified  and 
transferred  here  by  order  of  the  St  Louis 
Court  of  Appeals  because  one  of  the  Judges 
thereof  deemed  the  decision  to  be  contrary 
to  the  decision  In  State  v.  (Larson,  231  Mo. 
1,  132  S.  W.  S87.  Because  of  the  absence  of 
a  bUl  of  exceptions,  our  review  Is  confined 
to  the  record  proper. 

T.  W.  Hukriede,  of  Warrenton,  E.  Rosen- 
berger  &  Son,  of  Montgomery,  and  Morris  & 
Hartwell,  of  La  Crosse,  Wis.,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  W.  T.  Ruther- 
ford, Asst  Atty.  Gen.,  and  Emll  Roehrig, 
Pros.  Atty.,  of  Warrenton,  for  the  State. 

WILLIAMS,  0.  (after  stating  the  t&Oa 
as  above).  [1]  I.  Section  8816,  B.  a  1909,  U 
as  follows: 

"Any  person  practicing  medicine  or  surgery 
in  this  state,  and  any  person  attempting  to  treat 
the  sick  or  others  afflicted  with  bodily  or  mental 
infirmities,  and  any  person  representing  or  ad-, 
vertising  bimself  by  any  means  or  through  any' 
medium  whatsoever,  or  in  any  manner  whatso- 
ever, so  as  to  indicate  that  he  is  authorized  to 
or  aoes  practice  medicine  or  surgery  in  this 
state,  or  that  he  is  authorized  to  or  does  treat 
the  sick  or  otiiers  afflicted  with  bodily  or  mental 
infirmities,  without  a  license  from  the  state 
board  of  health,  as  provided  in  this  article,  or 
after  the  revocation  of  such  license  by  the  state 
board  of  health,  as  provided  in  this  article,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  for  a  period  of  not  less 
than  thirty  days  nor  more  than  one  year,  or  by 
l>oth  such  fine  and  imprisonment  for  each  and 
every  offense;  and  treating 'each  patient  shall 
be  regarded  as  a  separate  offense.  Any  person 
filing,  or  attempting  to  file  as  his  own  a  license 
of  another,  or  a  forged  aflUlavit  of  identifica- 
tion, shall  be  guilty  or  a  felony,  and,  upon  con- 
viction thereof,  shall  be  subject  to  such  fine  and 
imprisonment  as  are  made  and  provided  by  stat- 
utes of  this  state  for  the  crime  of  forgery  in  the- 
second  degree.  Said  fines  to  be  turned  into  the 
state  treasury  when  collected:  Provided,  that 
physicians  registered  on  or  prior  to  March  12th, 
1901,  shall  be  regarded  for  every  purpose  here- 
in as  licentiates  and  registered  poysiciaos  under 
the  provisions  of  this  article." 

The  Information  does  not  charge  that  de- 
fendant was  "not  a  physician  registered  on 
or  prior  to  March  12,  1901,"  and  appellant 
contends  that  by  reason  of  this  omission  tbe 
Information  Is  fatally  defective. 

We  are  unable  to  agree  with  this  conten- 
tion. The  rule  of  law  here  applicable  la 
correctly  quoted  and  fully  discussed  In  State 
V.  Smith,  233  Mo.  242,  loc  dt  254,  136  S.  W. 
466,  467  (33  L.  R.  A.  [N.  S.]  ITO),  as  foUows: 
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"When  an  exception  is  contained  in  a  ctatute 

dcfinine  an  offense,  and  constitutes  a  part  of 
the  offense,  an  indictment  for  such  offense 
mnst  negatlTe  the  exception ;  but  'wlien  tlie  stat- 
ate  contains  a  proviso  exemptine  a  class  therein 
referred  to  from  the  operation  of  the  statute,  an 
indictment  need  not  negative  the  proviso.  The 
tccnsed  mnst  make  the  exemption  a  ground  of 
defense"— citing  State  v.  O'Brien,  74  Mo.  549. 

The  proviao  In  the  case  at  bar  merely  ex- 
empted a  claas  from  the  operation  of  tbe 
statute  and  falls  clearly  wltbin  the  nboyjs 
announced  rule. 

We  do  not  deem  that  anything  herein  stat* 
ed  conflicts  in  any  manner  with  the  Itoldlng 
in  State  v.  Carson.  231  Mo.  1,  132  &  W.  687. 
Tbe  saffidency  of  the  information  was  not 
involved  nor  discussed  in  that  case,  and  the 
argumentative 'reference  therein  to  the  hold- 
ing in  the  case  of  State  v.  Hellscher,  150  Mo. 
App.  230,  129  S.  W.  1035,  on  a  point  not  in- 
volved in  the  Carson  Case  should  I>e  treated 
as  obiter  dictum. 

[2]  II.  It  is  further  contended  by  appel- 
lant that  the  information  is  dupiidtous.  In 
the  recent  case  of  State  v.  Flynn,  258  Mo. 
211, 167  S.  W.  616,  Faris,  X,  speaking  for  the 
court,  said: 

"The  general  rule  is  that  duplicity  in  an  in- 
formation or  an  indictment  is  cured  by  verdict 
(State  V.  Nieuhans,  217  Mo.  382  (117  S.  W.  73] ; 
State  V.  Davis.  237  Mo.  237  [140  S.  W.  902]) ; 
but  that  it  is  error  to  refuse  to  sustain  a  de- 
murrer or  a  motion  to  quash  a  duplicitous  in- 
dictment or  information  tohen  the  attack  it 
timely  made  aid  the  error  properly  preserved 
for  review."    (Italics  ours). 

In  the  case  at  bar,  error,  if  any  in  this 
regard  was  not  properly  preserved  for  ap- 
pellate review.  A  bill  of  exceptions  was  not 
flled  by  appellant.  Tbe  motion  to  quash  and 
the  alleged  erroneous  action  of  the  court 
with  reference  thereto  should  have  been  pre- 
served In  a  proper  manner  by  bill  of  excep- 
tions. State  v.  Humfeld,  253  Mo.  340,  161 
S.  W.  735.  and  cases  therein  dted. 

The  JtidgmoDt  is  affirmed. 

ROT,  C,  concnrs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
tbe  Court.    All  of  the  Judges  concur. 


STATE  V.  DAVIS.    (No.  19686.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  6,  1910.) 

1.  Rape  «=»55— Conduct  of  Tbiai/— Natubb 

or  ClIABOE. 

Where  the  charge  ia  one  which  produces  prej- 
udice, the  prosecution  must  be  conducted  with 
scrupulous  fairness'  to  avoid  tlie  possibility  of 
adding  other  prejudice. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent. 
Dig.  {  85 ;    Dec.  Dig.  «=>55.] 

2.  Ckikirai,  Law  «='722(2)— Misoondttct  of 

I^OSBCTTTOB— ABQUKENT. 

In  a  prosecution  for  rape,  reference  by  the 
prosecuting  attorney  in  his  argument  to  the  ap- 
pearance   and    demeanor    of   defendant    during 


the  trial  but  not  while  he  was  on  the  witnesa 

stand,  is  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law^ 
Cent.  Dig.  i  1674;  Dec.  Dig.  <S=»722(2).] 

8.  WrTNKSSBS     «:»347— Cbbdibilitt— Rapb— 

EviDENOE— Complaint. 
While  the  fact  that  a  girl  under  14  years  of 
age  made  no  outcry  or  complaint,  is  no  defense 
in  a  prosecution  tor  rape,  it  is  admissible  as 
affecting  her  credibility  where  she  testified  that 
defendant  used  force. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1134 ;  Dec.  Dig.  «=3347.] 

4.  Rape    «=359(12)  —  Instbuctions  —  Outobt 

AND  Complaint. 
In  a  prosecution  for  rape,  an  instruction  de- 
claring that  it  is  no  defense  that  prosecutrix 
made  no  outcry  at  the  time  or  complaint  there- 
after, should  be  accompanied  by  an  instruction 
that  evidence  of  the  failure  to  complair  or  out- 
cry is  material  as  affecting  her  credibility. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  89:   Dec.  Dig.  «=b69(12).1 

6.  Rapb  «s»69(1)— iHSXBConoNS— Bubdxn  of 

Pboof. 
An  instruction  that  the  charge  of  rape  is 
easy  to  make  and  hard  to  disprove  is  objection- 
able as  apt  to  mislead  the  jury  as  to  the  burden 
of  proof  which  rests  on  the  state  throughout 
the  whole  case. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  88 ;   Dec.  Dig.  «=359(1).] 

Appeal  frwn  Circalt  Court,  St.  Louis  Coun- 
ty ;   Gnstavns  A.  Wnrdeman,  Judge. 

Will  Davis  was  convicted  of  rape,  and  he 
appeals.    Reversed  and  remanded. 

On  October  S,  1915,  the  prosecuting  attor- 
ney of  St.  Louis  county.  Mo.,  flled  in  the 
circuit  court  an  Information  charging  appel- 
lant with  the  crime  of  rape  upon  Mary  Ruth 
Prltchard,  a  girl  under  the  age  of  15  years. 
Upon  trial  appellant  was  convicted  and  sen- 
tenced to  8  years'  service  in  the  penitentiary,, 
and  from  the  judgment  so  rendered,  prose- 
cutes his  appeal.  The  evidence  is  substantial^ 
ly  as  follows: 

The  immediate  parties  to  the  transaction 
are  colored,  and  at  the  time  of  the  alleged 
assault  the  prosecutrix  was  8  years  of  age 
and  resided  with  her  mother  In  Webster 
Groves,  Mo.  On  the  occasion  in  question 
she  went  to  the  home  of  the  defendant's 
grandmother,  where  defendant  was  living, 
for  the  pnrpose  of  assisting  in  housedeaning. 
She  testifles  that  after  cleaning  the  room  of 
the  defendant's  grandmother,  she,  In  accord- 
ance with  directions  from  the  grandmother, 
went  into  the  next  adjoining  room,  which  was 
occupied  by  the  defendant,  and  where  she 
found  him  with  his  person  exposed.  Not- 
withstanding this,  she  cleaned  his  room,  after 
wiilch  he  forcibly  placed  her  upon  the  I>ed,. 
removed  a  portion  of  her  clothing,  and  had 
sexual  intercourse  with  her.  Immediately 
thereafter  she  went  into  the  room  of  defend- 
ant's grandmother  and  there  complained  of 
the  defendant's  action.  In  this  she  is  contra- 
dicted by  the  grandmother.  Several  days 
subsequent  thereto,  and  upon  ''statements 
made  by  the  prosecutrix  to  her  mother,  the 
mother  took  her  to  a  physician  who  subjected 


>For  other 


I  lame  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlxeats  and  Indue* 


7e 


298 


190  SOnXHWBSTERN  REPOBTEB 


(Mo. 


her  to  a  physical  examination,  and  this  dis- 
closed a  rupture  of  the  hymen  and  inflamma- 
tion of  her  parts. 

The  defense  was  largely  in  the  nature  of  an 
alibi,  several  witnesses,  including  the  grand- 
mother, testifying  that  at  the  time  of  the 
alleged  assault  the  defendant  was  not  pres- 
ent Testimony  tending  to  establish  defend- 
ant's good  reputation  for  veracity  and  moral- 
ity was  also  offered. 

Artee  Fleming,  of  St  Louis,  for  appellant. 
John  T.  Barker,  Atty.  Gen.  (Lewis  H.  Cook, 
Asst  Atty.  Oen.,  of  counsel),  for  the  State. 

BEn^ELLE^  J.  (after  stating  the  facts  as 
above),  [t]  I.  Aside  from  evidence  of  her 
physical  condition  several  days  subsequent  to 
the  alleged  assault  the  testimony  of  the  prose- 
cutrix is  uncorroborated.  In  material  re- 
spects she  Is  contradicted,  but  notwithstand- 
ing this,  and  tliat  the  state's  evidence  is  not 
as  satisfactory  as  it  seems  it  should  be,  we 
are  not  inclined  to  Interfere  with  the  Jury's 
finding  upon  this  ground.  We  have,  however, 
said  and  now  repeat: 

"That  \rhile  corroboration  in  certain  cases 
may  not  be  legally  required,  prosecutions  upon 
a  charge  for  which  there  is  a  human  abhorrence 
must  be  conducted  with  scrupulous  fairness  so 
as  to  avoid  adding  other  prejudice  than  that 
whid^  the  charge  itself  frequently  produces.  The 
trained  legal  mind  owes  this  not  only  to  the  ac- 
cused and  to  society  as  a  whole,  but  as  well  to 
the  honest  juror,  who  sometimes,  by  reason  of 
human  sentiment,  is  led  amiss." 

[2]  The  record  discloses  that  during  the 
course  of  the  prosecuting  attorney's  argu- 
ment, he  made  the  following  remarks: 

"If  your  daughter— and  I  expect  all  of  yon 
have  them — if  your  daughter  were  taken  and 
placed  upon  a  bed  in  the  manner  that  that  little 
child  said  she  was,  and  that  big  stalwart  youiis 
man  who  can  bring — " 

And  then  the  following  statement: 
"Does  he  seem  to  think  that  you  12  men  are 
about  now  to  pass  upon  bis  guilt  or  innocence? 
Does  he  seem  to  be  at  all  annoyed  with  the  sit- 
uation? Has  he  shed  a  tear?  Has  be  been  anx- 
ious? Has  he  counseled  his  attorneys?  Has  he 
done  a  thing  but  to  sit  there  in  that  stolid  way 
of  his  without  a  change  of  expression?  Gentle- 
men of  the  jury,  I  want  to  tell  you  something. 
If  you  or  I  were  charged  with  this  crime  and 
were  sitting  here  to-nigbt  and  await  our  punish- 
ment, can  you  imagine  that  we  would  sit  like  he 
sits?" 

In  these  statements  counsel  went  clearly  be- 
yond the  bounds  of  legitimate  argument. 
The  defendant's  demeanor  while  testifying 
was  a  proper  subject  of  comment,  the  same  as 
that  of  any  other  witness,  but  of  this  counsel 
was  not  speaking.  By  express  statutes  state's 
counsel  is  precluded  from  making  reference 
to  any  failure  on  the  part  of  any  defendant 
to  testify,  and  to  this  extent  he  is  clothed 
with  privileges  and  protection  even  greater 
than  that  of  the  ordinary  witness.  If  such  be 
the  policy  of  the  law,  his  actions,  physical  ex- 
pressions, etc.,  during  his  forced  presence  in 
the  courtroom  and  at  times  other  than  when 
testifying,  should  not  be  commented  upon. 
Such  matters  are  outside  of  the  record  and 


such  argument  smacks  too  much  of  ah  appeal 
to  prejudice,  and  whether  made  for  such  par- 
pose  or  not  is  clearly  calculated  to  engoider 
It.  If  this  practice  were  permissible  a  defend- 
ant would  be  in  an  ill  position  to  protect  lilm- 
self  unless  perchance  he  possessed  the  attain- 
ments of  a  stage  dignitary.  If  at  an  nnpsy- 
chologlcal  moment  he  smiled,  or  shed  a  tear, 
or  refrained  from  so  doing,  or,  if  at  a  given 
tjme,  bore  one  instead  of  another  facial  ex- 
pression; or  If,  as  state's  counsel  charged  In 
this  case,  he  left  bis  defense-  to  his  counsel, 
instead  of  conducting  it  himself,  he  would 
suffer.  It  is  not  by  these  standards  that  in- 
nocence or  guilt  is  determined. 

[3, 4]  II.  Instruction  No.  1,  which  purports 
to  deSne  the  offense  with  which  defendant  is 
charged,  declares  that  in  a  case  of  this  type 
it  is  no  defense  that  the  female  made  no  oat- 
cry  at  the  time,  or  complaint  thereafter. 
Literally,  this  is  true,  but  in  our  opinion, 
when  the  facts  are  as  this  case  discloses,  sudi 
instruction  should  not  be  given  unless  the 
court  goes  further  and  directs  the  Jury  the 
purpose  for  which  evidence  of  failure  to  com- 
plain or  outcry  is  materiaL  Wlille  It  was 
unnecessary  In  order  to  sustain  this  charge 
to  show  that  the  assault  was  accomplished 
with  force,  nevertheless  the  prosecuting  wit- 
ness, upon  whose  testimony  the  state  almost 
wholly  relies,  testified  that  the  act  was  ac- 
complished with  force  and  violence.  The  rec- 
ord further  shows  that  the  defendant's  grand- 
mother was  in  an  adjoining  room  at  the  time 
of  the  alleged  assault,  and  there  Is  evidence 
that  with  a  female  of  the  size  and  age  of  the 
prosecutrix,  such  an  assault  as  she  describes, 
would  be  accompanied  by  pain  and  suffering 
to  her.  Under  these  circumstances,  the  fact 
that  the  prosecntrix  made  no  outcry  or  com- 
plaint and  did  nothing  else  tending  to  attract 
the  attention  of  those  in  immediate  proximity 
was  important  in  determining  the  reasonable- 
ness of  the  girl's  statement  and  her  ctedibll- 
ity  as  a  witness. 

The  instant  instruction,  without  qualifying 
declarations,  is  calculated  to  minimize,  if  not 
destroy,  the  effect  of  such  evidence.  We  have 
heretofore  pointed  oat  the  vice  of  specially 
calling  the  attention  of  the  Jury  to  Isolated 
facts, -or  otherwise  giving  prominence  to  the 
facts  of  the  case  favorable  to  one  side,  while 
measurably  retiring  the  view  of  the  other 
side  by  Ignoring  it  or  presenting  it  only  in 
general  terms. 

[6]  This  instruction  also  tells  the  Jury  that 
the  charge  of  rape  is  easy  to  make  and  hard 
to  disprove.  It  is  never  'incumbent  upon  a 
defendant  in  a  criminal  case  to  disprove  a 
charge  against  him — the  burden  of  proof 
resting  throughout  upon  the  state.  Instruc- 
tions which  may  mislead  as  to  this  burden 
Should  not  be  given. 

E\>r  the  errors  heretofore  mentioned,  the 
Judgment  is  reversed,  and,  the  caa^  remanded. 
All  concnr.       Digitized  by  LnOOQ  it: 


Has) 


STATE  T.  IjOEB 


299 


STATD  T.  UOJSB  et  aL    (Na  19721.) 

(Supreme  Court  of  Missonti,  Division  No.  2. 
Dec.  6,  1916.) 

1.  Oehomai.  Law  «sb>700  —  Tbui.  —  Opsmno 

STATBjaUT— StATDTK.  __ 

The  requirement  of  Key.  St.  1909,  {  5231, 
that  in  the  trial  of  criminal  eases,  after  the  im- 
paneling and  swearing  of  the  jnry,  the  prosecut- 
ing attorney  must  state  the  case,  is  mandatory, 
oot  only  because  of  its  form,  but  to  effectuate 
its  purpose  to  inform  the  defendant  of  the  facts 
relied  on  by  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  U  1658,  1659;  Dee.  Dig.  «=» 
700.] 

2.  Cbzuihai.  Law  «s»422<9),  427(2)  —  Evi- 
dence—Aduissionb. 

In  a  prosecution  against  two  defendants,  ad- 
missions by  one  of  them  are  admissible  against 
him,  bat  not  against  the  other  defendant  nnless 
there  waa  proof  of  a  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  984,  1012;  Dec  Dig.  «s> 
422(6).  427(2).] 

3.  CBmiNAi.  Law  «=>419,  420(1)— Bvidbnck— 
Hkarsat. 

Evidence  of  statements  heard  by  the  witness 
outside  of  court  is  hearsay  and  generally  inad- 
missible in  a  criminal  prosecution  unless  it 
comes  within  the  well-defined  exceptions  to  the 
rule. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  if  973,  976,  976,  980-983;  Dec. 
Dig.  «s»419,  420(1).] 

4.  GuMXNAi.  Law  ®s>427(4)  —  Bvidbnck  — 
Statbhknts  or  Conspiratob  —  Fboof  of 
Conspibact. 

A  conspiracy  between  two  deftodants  to  com- 
mit the  crime  with  which  they  are  charged,  so 
as  to  render  the  statements  of  one  admissible 
against  the  other,  may  be  shown  by  circum- 
stances, but  cannot  be  established  by  the  testi- 
mony or  statements  of  one  defendant  alone. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1014-1016;  Dec  Dig.  «=> 
427(4).] 

5.  Cbiionai,  Law  «s»7S2— Dkuubbeb  to  Evi- 
dence—Joint  Dkrndants. 

Where  there  was  su£9cient  evidence  to  stis- 
tain  the  conviction  of  one  of  two  joint  defend- 
ants, a  general  demurrer  by  both  defendants  to 
the  testimony  was  properly  overruled. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Liw,  Cent.  Dig,  f{  1725,  1726;  Dec.  Dig.  «=» 
752.] 

6.  Labcent  «s»62(1).—  SUFnciBNCT  of  Evi- 
dence— Connection  of  DErENOANis  with 
Ckiue. 

In  a  prosecution  of  two  convicts  for  larceny 
of  goods  from  a  prison  contractor,  evidence  held 
not  sufficient  to  connect  the  defendants  with 
shipments  made  from  the  prison  to  one  who  re- 
ceived the  stolen  goods  outside  the  prison. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  i  162;  Dec.  Di^.  <8ss>e2(l).] 

7.  Labcent  «=»13— Consent  of  Ownbr. 

Where  a  prison  contractor,  after  learning 
tliat  some  of  his  goods  had  been  fraudulently 
billed  out  by  the  convict  employes,  permitted 
them  to  be  shipped  for  the  purpose  of  appre- 
hending the  one  who  was  receiving  them,  they 
thereby  consented  to  the  taking,  and  no  convic- 
tion for  larceny  can  be  predicated  on  such  tak- 
ing. 

[Ed.  Note.- For  other  cases,  see  Larceny, 
Cent.  Dig.  H  32,  33;  Dec.  Dig.  <8=»13.] 


8L  CBnoNAi.   Law    «=>878(2V— Vebdict— Gen- 
EBAL  Vebdiot — Sefabate  Offensf.s. 
Where  the  information  charges  four  separate 

offenses,  not  the  same  offense  in  different  ways, 

a  general  verdict  is  insufficient. 
[£d.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  {  2099;  Dec.  Dig.  «='878(2).] 

Appeal  from  C!lrcnlt  Court,  (3ole  County ; 
J.  O.  Slate,  Judge. 

Henry  Loeb  and  E.  Doss  were  convicted 
of  larceny,  and  they  appeaL'  Reversed  and 
remanded. 

Fenton  E.  Luckett  and  James  H.  Loy, 
botb  of  Jefferson  City,  for  appellants.  John 
T.  Barker,  Atty.  Gen.,  and  Tbos.  J.  Hlggs. 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  Defendants,  convicts  In  the 
Missouri  penitentiary,  are  charged,  in  an  in- 
formation filed  by  the  prosecuting  attorney 
of  Cole  county  in  four  counts,  with  having 
at  different  times  and  In  different  qnantitles 
stolen  men's  pants  from  the  shipping  room 
of  the  Obermann  Manufacturing  Company 
eiigaged  at  the  time  In  the  manufacture  of 
pants  and  overalls  within  the  walls  of  the 
penitentiary.  On  a  trial  In  the  circuit  court 
of  Cole  county  in  April,  1916,  defendants 
were  convicted  and  sentenced  to  two  years 
In  the  penitentiary ;  their  sentences  to  com- 
mence at  the  expiration  of  their  present 
terms  of  imprisonment. 

Frank  Beckett,  a  witness  for  the  state, 
who  had  pleaded  guilty  to  a  charge  of  re- 
ceiving goods  stolen  from  the  penitentiary, 
stated  that  in  October  and  November,  1915, 
he  lived  in  Granite  City,  IlL,  and  was  a 
brother  of  Bert  Beckett,  who  had  been  an 
Inmate  of  the  Missouri  penitentiary  but  had 
been  discharged  therefrom  in  January,  19161 
In  October,  1915,  the  witness  visited  his 
brother  Bert  Beckett  at  the  penitentiary, 
but  did  not  know  or  meet  either  of  the  de- 
fendants and  bad  never  met  them  until  the 
preliminary  examination  preceding  the  trial. 
Upon  witness'  return  to  his  home  in  Granite 
City,  he  says  he  received  a  letter  from  Jef- 
ferson City,  signed  "E.  Doss,"  written  on 
the  stationery  of  the  King  Brand  Manufac- 
turing Company,  a  trade-name  used  by  the 
Obermann  Manufacturing  Company  In  ita 
shipments  to  retailers.  Witness  could  not 
produce  the  letter,  but  was  allowed  to  state 
its  contents,  to  the  effect  that  "they  would 
ship  some  goods  to  him  If  he  could  sell 
them."  To  whom  the  "they"  referred  Is  not 
shown.  Inclosed  in  this  letter  was  an  envel- 
ope addressed  In  typewriting  to  J.  B.  Balrd, 
Jefferson  <31ty.  Mo.  Witness  answered  that 
he  would  sell  the  goods.  Soon  thereafter  he 
received  two  shipments.  The  first  contain- 
ed two  dozen  pairs  of  pants.  These  he  sold 
for  about  $25,  put  $19  of  same  In  an  envel- 
ope, an<^  mailed  it  to  J.  B.  Balrd,  as  per  the 
addressed  envelope.  The  second  shipment 
reached   him   about   October  15,   1915.     He 
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sold  the  goods  and  kept  tbe  money  recetved 
therefor.  A  third  shipment  arrived  some 
time  thereafter,  bat  being  sent  C.  O.  D.,  and 
the  charge  thereon  being  $67.50,  he  could 
not  pay  It  and  did  not  get  the  goods.  He 
wrote  "them"  to  send  the  next  package  to 
7209  Llndenwood  Place,  St  Louis.  His  sis- 
ter owned  this  place,  but  no  one  llyed  there. 
Thereafter  he  received  notice  of  the  ship- 
ment to  him  at  the  freight  office  In  St.  Lotds. 
He  went  to  get  It  and  was  arrested.  There 
was  no  signature  to  any  of  the  letters  he 
received,  except  the  first,  other  than  possi- 
bly the  name  "Joe."  None  of  the  letters 
were  produced,  the  witness  stating  that  he 
had  burned  them  or  they  had  mysteriously 
-disappeared.  He  was  ediown  envelopes  of 
the  Obermann  Manufacturing  Company  and 
permitted  to  state  that  the  printing  thereon 
-was  the  same  as  on  tbe  envelopes  which  in- 
'Closed  the  letters  to  him  In  regard  to  the 
-goods.  He  does  not  know  who  shipped  the 
-goods  or  received  the  profits  for  same.  He 
made  a  statement  to  police  officers  In  the 
city  ot  St.  Louis  when  arrested  that  the 
goods  had  been  shipped  to  him  from  JefTer- 
:son  City  by  a  man  named  Balrd.  Witness 
was  permitted  to  state,  in  addition,  that  his 
brother  Bert  Beckett  had  told  him  that  Doss, 
the  defendant,  was  the  man  who  had  ship- 
ped the  goods.  Doss  was  not  present  at  the 
time  of  this  conversation.  He  denied  hav- 
ing framed  up  this  matter  against  defend- 
ants in  a  conversation  with  his  brother. 
-On  cross-examination  witness  stated  that 
he  did  not  know  by  whom  the  first  or  any 
-of  the  -other  letters  received  by  him  In  re- 
gard to  the  goods  was  written;  that  the 
-charge  he  had  pleaded  guilty  to  was  a  con- 
spiracy in  having  received  stolen  goods; 
that  he  received  the  goods  in  Granite  City. 
IlL ;  does  not  know  who  shipped  them,  nor 
to  whom  the  money  went  arising  from  their 
sale;  all  he  knows  is  the  part  he  performed 
in  receiving  and  selling  the  goods  and  In 
forwarding  part  of  the  money  to  Balrd;  so 
far  as  be  knows  Balrd  may  have  shipped 
them;  tliat  his  only  knowledge  as  to  their 
shipment  by  Doss  was  from  the  statement 
made  to  him  by  his  brother;  that  the  wit- 
ness has  had  several  conversations  with  his 
brother  and  with  the  prosecuting  attorney  in 
regard  to  the  matter. 

Bert  Beckett,  a  witness  for  the  state,  tes- 
tified that  he  had  been  an  Inmate  of  the 
Missouri  penitentiary  from  January,  1913,  to 
January,  1916.  In  OctoI)er,  1915,  his  brother 
Frank  Beckett  visited  him  in  the  peniten- 
tiary. There  was  no  conversation  between 
them  about  handling  goods  to  be  taken  out 
of  tbe  penitentiary.  After  the  brother  Iiad 
gone,  Henry  Loeb,  a  convict,  one  of  the  de- 
fendants here,  asked  him  If  his  brother  Frank 
would  handle  goods  stolen  out  of  the  peni- 
tentiary. Witness  says  he  did  not  reply,  but 
that  Loeb  knew  where  his  brother  was; 
tliat  he  and  Loeb  had  worked  side  by  side 


in  the  State  Clothing  Factory,  and  In  this 
way  Loeb  had  learned  the  brother's  address; 
that  Loeb  told  him  others  were  Interesteil 
in  getting  goods  out  of  the  penitentiary; 
that  a  party  wanted  to  ship  some  goods  oat 
to  witness'  brother  In  St.  Louis,  or  some 
party  there  that  would  receive  than  and 
send  part  of  the  proceeds  back  to  Iilm.  Dur- 
ing this  time.  Doss,  the  other  defendant, 
was  employed  as  a  convict  stenographer  for 
the  Obermann  Manufacturing  Company. 
Witness  never  talked  to  Loeb  in  Doss'  pres- 
ence. He  was  permitted  to  state  that  Loeb 
told  him  that  Doss  had  told  Loeb  that  he 
(Doss)  was  going  to  sliip  some  goods  to  tbe 
witness'  brother  Frank  with  the  understand- 
ing that  Doss  was  to  receive  half  of  the 
proceeds  of  the  sale;  that  Doss  was  to  do 
the  writing,  and  other  convicts,  shipping 
clerks,  would  attend  to  tbe  balance  of  the 
undertaking;  that  Loeb  said  he  received 
$4.75  as  the  proceeds  of  the  sale  of  the 
goods  and  that  Doss  and  two  other  convicts 
received  equal  amounts.  Witness  says  be 
only  knew  of  his  brother's  connection  with 
the  matter  from  Loeb's  statement;  nMther 
he  nor  Loeb  had  ever  worked  for  the  Ober- 
mann Manufacturing  (Company,  and  that  he 
had  never  had  any  conversation  with  Doss 
concerning  this  or  any  other  matter;  that 
he  had  never  communicated  with  his  brother 
nor  received  any  money  for  goods  shipped 
out  of  the  Obermann  factory;  he  did  not 
know  who  Balrd  was,  but  that  Loeb  told 
him  Doss  was  signing  the  name  of  J.  Balrd 
to  letters;  that  Loeb  told  witness  Doss  got 
part  of  the  proceeds  for  the  goods  that  Doss 
and  others  shipped  out  of  the  penitentiary; 
that  the  money  was  received  in  an  envelope 
signed  J.  Balrd;  that  Doss  had  a  way  of 
getting  mall  before  any  one  else  got  It  The 
court  refused  to  exclude  or  strike  out  any 
of  the  testimony  heretofore  objected  to  In 
regard  to  the  statement  alleged  to  have  been 
made  concerning  Doss's  connection  with  this 
matter  outside  of  bis  presence. 

On  cross-examination  witness  stated  he 
had  served  three  years  in  the  Missouri  pen- 
itentiary and  a  term  in  the  Illinois  peniten- 
tiary. He  had  been  given  to  understand  by 
the  prosecuting  attorney  of  Cole  county  that 
tbe  proceeding  against  him  in  this  case 
would  be  dropped.  He  had  agreed  to  tell  all 
he  knew  about  it  Witness  never  had  any 
conversation  with  Doss  about  this  or  any 
other  case,  and  does  not  know  that  the  goods 
referred  to  were  shipped  out  of  the  peniten- 
tiary. When  in  the  penitentiary  he  worked 
for  the  State  Clothing  Company,  but  had  no 
connection  with  the  Obermann  Manufactur- 
ing Company.  Loeb  worked  by  witness' 
side.  He  never  saw  Loeb  or  Doss  in  posses- 
sion of  any  of  tbe  goods  of  the  Obermann 
Manufacturing  Company. 

B.  H.  Dulle  testified  for  the  state.  He 
was  employed  in  October  and  November, 
1916,  as  credit  man  for  the  Obermann  Manu- 
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facturlng  Ck>mpaii7.  He  O.  K.'d  orders  before 
they  went  to  tbe  shipping  room  for  packing 
and  shipment.  His  duty  was  to  pass  on 
credits  and  determine  whether  orders  were  to 
be  executed.  All  orders -were  O.  K.'d  by  him 
before  shipments  were  made.  The  company 
had  no  account  at  tliat  time  with  Franlc 
Beckett  nor  with  B.  Mills.  Doss,  the  defend- 
ant, was  employed  as  a  stenographer  by  the 
Obermann  Manufacturing  Company  during 
the  months  mentioned.  Henry  Loeb,  the  oth- 
er defendant,  was  not  Doss  had  a  desk  near 
Mr.  Watts,  the  sales  manager,  in  the  general 
offlo&  Goods  sold  were  packed  and  shipped 
from  tbe  same  floor  as  that  of  the  general 
offices.  Doss  had  access  to  the  office  station- 
ery. Order  blanks  used  by  the  Obermann 
Mannfticturing  Company  were  Introduced  in 
evidence.  Witness  explained  that  orders 
from  retailers  were  shipped  under  the  name 
of  tlie  King  Brand  Manufacturing  Company, 
and  orders  from  Jobbers  in  the  name  of  the 
Obermann  Manufacturing  Comiwny.  A  blank 
order  of  the  King  Brand  Manufacturing  Com- 
pany was  admitted  in  evidence.  It  described 
the  goods  sent  out  on  what  witness  denomi- 
nated a  bogus  order  to  B.  Mills,  7209  Linden- 
wood  Place,  St.  Louis,  and  included  eight 
dozen  pairs  of  pants,  rained  in  the  order  at 
1161.50.  A  Mr.  Heck,  employed  by  the  Ober- 
mann Manufacturing  Company,  brought  the 
order  to  witness  and  asked  him  if  tbe  O.  K. 
thereon  was  correct  Witness  said  It  was 
not,  tbat  his  signature  thereon  was  a  for- 
gery, and  that  tbe  order  number  was  wrong. 
Orders  from  salesmen  came  to  witness  first 
unless  Obermann  was  present,  in  which  event 
the  latter  would  open  them.  The  company 
bad  a  salesman  named  Balrd.  He  traveled 
in  Illinois.  His  name  was  John  A.  Mall 
addressed  to  salesmen  would  be  handed  over 
generally  to  Mr.  Watts  to  be  forwarded.  He 
would  tarn  It  over  to  bis  stenographer,  usu- 
ally Doss.  If  a  letter  was  addressed  to  J. 
B.  Balrd,  It  would  ordinarily  be  turned  over 
by  Mr.  Watts  to  Doss  to  be  forwarded,  as 
in  tbe  case  of  any  other  letter.  After  orders 
were  opened  by  witness,  they  went  to  Mr. 
Watts,  and  he  entered  them  showing  that 
they  were  to  go  to  the  packing  room  fore- 
man, who  had  several  convicts  attending  to 
the  packing.  After  this  they  would  go  to 
Mr.  Heck,  the  shipping  clerk.  Convicts  pack- 
ing and  shipping  goods  would  get  their  or- 
ders from  Mr.  Heck.  After  this  work  was 
done,  the  order  would  nsnally  go  to  Mr. 
Heck,  and  he  would,  in  tbe  ordinary  course 
of  business,  send  it  to  the  office  to  be  billed. 
Phelan,  a  convict  was  the  billing  clerk  in 
November,  1916.  When  the  bill  was  made 
out  it  would  go  to  Mr.  Watts.  The  witness 
designates  the  order  introduced  in  evidence 
as  bogus  because  It  does  not  have  the  wit- 
ness' genuine  signature  thereon  and  the  order 
number  is  not  correct.  It  called  for  eight 
dozen  pairs  of  pants,  valued  at  $161.50.  The 
envelope  used  to  inclose  this  order  is  simi- 
lar to  those  used  by   the  company.     Who 


mailed  It  witness  does  not  know.  Tbe  enve- 
lope was  offered  in  evidence. 

Ledger  sheets  of  the  Obermann  Manufac- 
turing Company  showing  shipments  to  Frank 
Beckett  and  E.  Mills  were  identified.  Wit- 
ness did  not  at  the  time  detect  any  error  in 
the  shipment  to  E.  Mills  for  1161.50.  He  did 
in  the  other  to  Frank  Beckett  for  $67.50. 
The  ledger  sheets  were  admitted  in  evidence. 
They  are  not  preserved  in  the  record.  Wit- 
ness says  that  the  order  for  $67.50  was  sent 
collect  and,  not  being  paid,  was  held  subject 
to  the  order  of  tbe  company,  and  npon  no- 
tice that  the  goods  had  not  been  paid  for 
they  were  returned.  Upon  the  discovery 
that  the  second  order  was  bogus,  It  was 
found  that  the  order  for  the  goods  amount- 
ing to  $161.50  to  be  shipped  to  E.  Mills,  lin- 
denwood  Place,  St  Louis,  was  also  bogus. 
These  goods  were  still  In  the  factory  at  the 
time,  but  were  permitted  to  be  shipped  as 
billed,  and  policemen  in  St  Louis  were  noti- 
fied of  the  facts,  and  upon  Frank  Beckett 
calling  for  the  goods  be  was  arrested.  Nei- 
ther Doss  nor  Loeb,  so  far  as  witness  knows, 
had  anything  to  do  with  the  filling  of  the  <»- 
ders  for  either  of  these  shipments.  Tbe 
ledger  accounts  are  the  extent  of  bis  knowl- 
edge on  the  subject 

H.  M.  Watts,  employed  'by  the  Obermann 
Manufacturing  Company,  testified  for  the 
state.  In  Octoiier  and  November,  1915,  Doss 
was  employed  by  the  company  as  a  stenog- 
rapher. Loeb  was  not  employed  in  any  ca- 
pacity. Witness  knew  Doss,  but  only  knew 
Loeb  by  sight.  Doss  wrote  letters,  took  dic- 
tation, and  occasionally  acknowledged  the  re- 
ceipt of  orders  and  sent  out  cards.  He  had 
access  to  the  stationery  of  the  company. 
Sometimes  witness  would  get  a  letter  for  a 
salesman  through  the  mail  and  would  hand  it 
to  Doss  to  forward  because  he  had  the  sales- 
men's weekly  addresses.  Doss  had  no  op- 
portunity of  going  through  the  incoming  mall 
before  It  passed  through  witness'  hands.  If 
a  letter  came  addressed  to  J.  B.  Balrd,  care 
of  the  King  Brand  Manufacturing  Company, 
be  would  have  given  It  to  Doss  to  forward. 
Witness  is  shown  a  letter  and  identifies  it 
as  one  that  was  heretofore  returned  to  the 
company.  He  did  not  open  the  letter  when 
it  was  returned,  this  being  done  by  Mr. 
Dalle.  The  order  contained  in  the  envelope 
has  the  witness'  initials  Indorsed  thereon. 
They  are  his  correct  initials,  but  he  did  not 
write  them.  Tbe  order  In  which  they  appear 
is  bogus.  This  fact  was  discovered  when  the 
goods  were  ready  to  be  shipped  on  November 
9,  1915.  Witness'  attention  was  first  called 
to  the  false  order  by  Mr.  Dalle  on  the  after- 
noon of  November  9th.  The  goods  described 
therein  were  at  the  time  packed  and  ready 
for  shipment.  $161.50  was  the  reasonable 
price  of  the  goods  described  in  the  order. 
The  shipment  of  these  goods  was  permitted 
to  go  forward  because  the  company  had  had 
other  shipments  improperly  sent  out  anit  it 
was  de^red  to  apprehend  tbe  parties  mxUrn 
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Ing  this  shipment.  The  railroad  agent  in 
Jefferson  City  and  detectlres  in  St  Loula 
were  notified  as  to  the  facts  of  this  shipment. 
The  man  Frank  Beckett  was  arrested  tor  le- 
celTlng  stolen  goods  shipped  from  the  Ober- 
mann  Hanufacturlng  Company  and  was  sent 
to  the  penitentiary  in  February,  1916.  Wit- 
ness testifies  in  a  general  way  as  to  three 
other  shipments  made  on  bogns  orders  not 
discovered  until  the  witness  Beckett  had  tes- 
tified In  regard  to  same.  The  third  shipment, 
in  which  the  yalue  of  the  property  was  stat- 
ed to  be  $67.50  was  located  after  the  arrest 
of  Frank  Beckett  The  goods  were  discover- 
ed at  the  freight  office  in  Granite  City,  IlL, 
and  were  returned  to  the  Obermann  Manu- 
facturing Company.  Witness  identifies  the 
wrapper  on  the  goods  shipped  to  Frank  Beck- 
ett at  Granite  City.  The  employes  of  the 
company  did  not  know  at  the  time  of  this 
shipment  that  the  order  on  which  it  was 
made  was  bogus.  After  the  arrest  of  Frank 
Beckett,  the  witness  made  an  examination 
of  the  desk  used  by  or  at  the  disposal  of 
Doss.  He  found  therein  a  blank  order  book 
such  as  are  furnished  to  salesmen  on  the 
road.  The  book  was  Identified  and  offered  in 
evidence.  The  proper  place  for  books  of 
this  character  is  in  the  vault  of  the  company. 
This  order  book  was  prepared  for  the  use  of 
the  King  Brand  Manufacturing  Company. 
Such  order  books  were  not  necessary  in  the 
usual  performance  of  the  duties  of  Doss  as 
stenographer.  On  cross-examination  witness 
says  he  does  not  know  that  either  Doss  or 
Loeb  bad  anything  to  do  with  the  order  of- 
fered In  evidence  or  with  the  packing  or 
shipment  of  the  goods  described  in  the  order. 
Convicts  working  In  the  shipping  room  of 
the  Obermann  Manufacturing  Company  have 
better  opportunities  for  shipping  out  goods 
than  Doss.  He  could  not  liave  made  this 
shipment  by  himself.  The  goods  shipped  to 
Granite  City,  111.,  on  the  bogus  order,  con- 
stituted a  C.  O.  D.  shipment  and  were  in 
the  possession  of  the  Obermann  Manufactur- 
ing Company  until  they  were  to  be  delivered 
to  the  conslg^nee.  They  so  r^nained  until 
they  were  returned  by  the  express  company 
to  the  Obermann  Company  at  Jefferson  City. 
The  shipment  to  B.  Mills  in  St.  Louis  was 
permitted  to  go  out  in  accordance  with  the 
billing,  although  at  the  time  the  company 
knew  that  the  order  under  which  it  was 
shipped  was  a  bogus  one.  Witness  knows 
nothing  about  Doss  having  any  connection 
with  this  order.  Mr.  Heck,  the  shipping 
clerk,  O.  K.'d  the  shipment  of  the  eight  dozen 
pairs  of  pants  as  a  genuine  order.  That  oth- 
er shipments  than  the  two  referred  to  had 
been  fraudulently  made,  but  were  not  dis- 
covered until  Frank  Beckett  testified  to  hav- 
ing received  them.  Witness  was  permitted 
to  state  that  in  the  ordinary  course  of  busi- 
ness the  defendant  Doss  could  have  prepared 
the  order  and  started  it  on  its  way.  On 
further  examination  witness  stated  that  oth- 
ers in  the  office  could  have  done  the  same 


f  thing.  No  effort  was  made  to  discover 
whether  the  order  or  any  part  of  same  was 
in  the  handwriting  of  the  defendant  Doss. 
Witness  says  be  does  not  know  that  any  of 
the  handwriting  of  Doss  is  in  said  order. 

The  defendants  offered  the  following  te^ 
timony:  Defendant  Doss  denies  that  he  had 
any  knowledge  of  the  shipments  charged  to 
have  been  made  by  him  In  the  information 
until  he  saw  an  account  of  it  in  the  St  Louis 
Republic  about  the  14th  of  November,  1915. 
He  had  no  acquaintance  with  the  Bedcett 
brothers.  The  first  time  he  saw  them  was  at 
the  preliminary  examination.  He  never  bad 
any  conversation  with  them.  He  had  noth- 
ing to  do  with  tlie  mnifing  up  of  the  orders 
introduced  in  evidence;  never  saw  them  until 
they  were  produced  at  the  preliminary  exam- 
ination. In  the  discharge  of  his  duties  he  bad 
nothing  to  do  with  any  orders  that  came  or 
went  out  of  the  factory.  Once  in  a  while  he 
had  beli)ed  make  out  the  ledger  leaves,  sam- 
ples of  which  were  introduced  in  evidence, 
and  bad  put  the  names  and  addresses  on 
them.  This  he  had  done  as  Mr.  Dulle's  as- 
sistant and  at  his  request.  Dalle  was  acting 
as  credit  man  for  the  Obermann  Manufactur- 
ing Company.  The  only  thing  witness  ever 
had  to  do  with  sending  any  goods  out  of  the 
factory  was  to  send  samples  to  salesmen 
under  the  direction  of  Mr.  Watta  He  never 
entered  into  any  agreement  with  Loeb  or  any- 
body else  to  ship  goods  out  of  the  Obermann 
factory,  and  none  of  the  handwriting  in  the 
order  is  Ills.  Witness  never  ftcelved  any 
mall  to  be  forwarded  to  Balrd,  nor  did  he 
receive  from  Illinois  or  elsewhere  any  letters 
addressed  to  Balrd  which  be  opened  and  took 
money  therefrom  and  divided  it  with  any  one. 
He  never  told  Loeb  that  he  had  done  this. 
Ha  knows  nothing  about  what  Loeb  re- 
ceived from  any  one  else,  bat  nottiing  wa^ 
paid  to  him  by  Beckett  or  any  one  else.  He 
denies  that  he  placed  the  order  book  in  bis 
desk.  That  he  had  used  this  desk  but  t\(-u 
days  before  the  order  book  was  found  there- 
in. That  the  original  location  of  the  desks 
had  been  changed  a  day  or  two  before  the 
book  was  found,  and  he  bad  never  made  an 
examination  of  tiie  desk.  He  knows  Loeb,  the 
other  defendant;  but  his  acquaintance  only 
extends  to  the  purchase  of  newspapers  from 
him.  Never  received  any  letter  addressed  to  a 
salesman  named*  Blair  which  he  opened,  found 
money  therein,  and  divided  it  with  others. 
He  did  not  know  that  there  was  a  salesman 
named  J.  B.  Balrd.  He  did  not  receive  any 
lettets  for  him  or  for  John  A.  Beard  which 
he  opened,  found  money  therein,  and  divided 
with  any  one.  He  has  forwarded  letters  to 
salesmen  in  the  ordinary  discharge  of  his 
duties  when  directed  so  to  do  by  Mr.  Watts. 
On  re-examlnatlon  witness  says  be  never 
wrote  a  letter  to  Frank  Beckett  typewritten 
or  in  longhand,  signed,  "E.  Doss";  that  he 
did  not  know  there  was  such  a  nun  as  Beck- 
ett until  be  read  of  bis  arrest  in  St  Louis: 
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tbat  be  bonght  the  newsiwper  from  lioeb  con- 
taining the  account;  that  he  never  saw  the 
tdank  order  book  said  to  have  been,  fonnd 
in  Us  desk  until  It  waa  prodnoed  at  the  pre- 
liminary examination.  He  denies  that  he  is 
gnilty  of  the  offense  charged  in  the  informa- 
tion. His  name,  and  he  Is  so  recorded  in 
the  penitentiary  records,  is  J.'P.  Doss ;  that 
be  has  never  at. any  time  signed  his  name 
E.  Doss. 

Henry  IJoeb,  one  of  the  defendants,  denies 
tbat  he  knows  the  Becketts.  Says  he  knows 
a  convict  named  Bert,  bnt  did  not  know  his 
name  waa  Beckett  nntll  the  preliminary  ex- 
amination; that  be  never  had  any  conversa- 
tion with  this  man  abont  shipping  goods  out 
of  the  penitentiary;  that  at  the  time  Beckett 
stated  this  converaatloa  occurred  witness 
was  employed  by  the  State  Clothing  Company 
and  had  never  been  employed  by  the  Ober- 
mann  Manufacturing  Company;  tbat  he 
never  at  any  time  was  In  any  way  connected 
with  the  shipment  of  any  goods  from  tbat 
company;  that  he  never  heard  about  the 
shipment  of  the  eight  dozen  pairs  of  pants 
to  K  Mills  in  St  Louis  until  it  was  testlfled 
to  at  the  preliminary  examination;  that  he 
uever  stated  to  Beckett  that  he  was  going  to 
ship  goods  to  his  brother,  or  that  Doss  was 
and  never  had  any  conversation  with  Beck- 
ett or  any  one  else  concerning  the  division 
of  money  arising  from  the  sale  of  goods. 
Witness  did  not  know  tbat  Frank  Beckett 
was  in  Granite  City,  Illinois.  He  denies  hav- 
ing anything  to  do  with  the  making  out. of 
tbe  orders  offered  in  evidence  and  says  he  has 
no  knowledge  of  them. 

Defendants'  assignments  of  error  are:  (1) 
The  failure  of  the  prosecuting  attorney  to 
make  an  opening  statement  of  tbe '  case  to 
the  Jury;  (2)  that  the  court  erred  in  over- 
ruling defendants'  general  demurrer  to  the 
evidence  at  the  close  of  the  plaintUTs  case 
and  at  the  close  of  the  entire  case;  (3)  tbat 
the  court  interjected  remarks  and  commented 
on  the  testimony  during  the  trial  to  the  de- 
fendants' prejudice;  (4)  that  the  court  ad- 
mitted Improper  testimony;  (5)  that  no. as- 
portation of  the  goods  charged  to  have  been 
stolen  was  shown;  and  (6)  that  the  verdict 
was  insufficient  to  sustain  the  Judgment. 

[1]  I.  In  so  far  as  defendants'  first  assign- 
ment is  concerned,  it  is  provided  in  substance 
in  section  5231,  B.  S.  1909: 

"That  in  the  trial  of  criminal  cases,  after  the 
impaneling  and  swearing  of  the  jury,  the  prose- 
cnting  attorney  mast  state  the  case  and  offer 
evidence  in  support  of  tbe  pro3ecution"^we 
qnute  only  so  moch  of  the  section  as  ia  appli- 
cable to  the  question  here  involved. 

'  "nie  mandatory  nature  of  this  provision  Is 
not  only  evident  from  its  form,  but  from 
its  purpose.  It  was  Intended,  while- afford- 
ing the  state  ample  opportunity  to  vigorously 
prosecute  criminals,  to  inform  them  of  the 
course  contemplated  and  the  facts  relied  on 
by  tbe  prosecution,  to  enable  them  to  fairly 
meet  the  diaiges   preferred  against  them. 


A  species  of  lying  in  ambush  to  secure  con- 
victlons  was  not  favored  by  the  framera  of 
our  criminal  code.  That  "a  fair  field  and 
no  favor"  was  the  purpose  of  the  statute  is 
not  only  evident  from  its  terms,  but  from 
other  well-defined  statutory  safeguards  re- 
quired to  be  observed  by  the  state  in  tbe 
prosecution  of  criminal  cases.  '  It  is  well, 
therefore,  not  only  in  tbe  interest  of  the  suc- 
cessful prosecution  of  crime,  but  to  enable 
the  accused  persons  to  have  the  advantage  of 
every  defense  they  are  entitled  to  under 
the  law,  tbat  this  provision  be  observed.  The 
reasoning  in  support  of  the  mandatory  char' 
acter  of  the  statute  in  question  has  been 
well  stated  in  State  v.  Honlg,  78  Mo.  249, 
by  Pbllips,  Commissioner,  to  which  reference 
may  be  had  for  an  elaborate  discussion  of 
this  question.  However,  tbe  point  there,  al- 
though important  in  the  practice,  was  held 
not  to  be  necessary  in  the  determination 
of  the  appeal,  and  hence  the  conclusion  reach- 
ed was  obiter  rather  than  ruling.  In  tbe 
case  at  bar  a  like  conditlcm  exists,  because 
the  error  assigned  was  not  preserved  in  such 
a  manner  as  to  entitle  It  to  our  considera- 
tion. 

[2]  II.  The  defendants  contend  that  tbe 
trial  court  should  have  sustained  their  de- 
murrers to  tbe  evidence.  A  recapitulation 
of  the  testimony  introduced  to  sustain  the 
prosecution,  put  as  strongly  as  the  facts  will 
warrant,  as  becomes  our  duty  in  passing  on 
evidence  held  sufficient  by  a  Jury,  Is  that  the 
defendant  Loeb  made  Inquiry  of  Bert  Beck- 
ett to  ascertain  tf  tbe  latter's  brother  Frank, 
then  at  Granite  City,  111.,  could  be  depend- 
ed np<m  as  a  fit  fence  for  tbe  disposal  of 
stolen  property,  or,  put  more  plainly,  if 
goods  were  stolen  from  the  <>bermann  Man- 
ufacturing Company  would  the  brother  re- 
ceive and  dispose  of  them  and  divide  the  pro- 
ceeds with  those  by  whom  the  shipments  had 
been  fraudulently  made.  Further  than  this 
Bert  Beckett  says  Loeb  told  him  that  Doss, 
the  other  defendant,  who  was  not  present 
at  any  of  these  conversations,  had  said  be 
was  going  to  ship  some  goods  to  Frank 
Beckett  for  which  he  (Doss)  was  to  receive 
half  of  the  proceeds  upon  their  sale;  that 
Doss  was  to  do  the  writing,  and  the  shipping 
clerks  were  to  attend  to  the  other  part; 
that  Doss  had  told  him  (Loeb)  that  he  had 
gotten  $19,  together  with  money  for  others 
Interested  in  tbe  fraudulent  disposal  of  the 
goods,  in  an  envelope  addressed  to  3.  Baird 
In  tbe  Obermann  Manufacturing  Company; 
that  Doss  had  also  told  him  that  one  ship- 
ment was  made  C.  O.  D.  oy  mistake,  and 
that  they  were  going  to  send  eight  dozen 
pairs  of  pants  to  E3.  Mills,  7209  Lindenwood 
Place,  St  Louis. 

The  brother  of  Bert  Beckett,  named  Frank, 
testified:  He  had  received  a  letter  signed 
by  B.  Doss  on  the  paper  of  the  King  Brand 
Manufacturing  Company;  he  could  not  pro- 
duce tbe  letter,  but-  testified  iis(to/^»^tt)lw 
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teats;  It  said  they  would  ship  aome  goods 
to  him  U  he  would  sell  them;  the  letter  in- 
closed envelopes  addressed  In  typewriting  to 
J.  A.  Itsalrd;  In  one  of  these  he  answered 
saying  he  would  sell  the  goods;  thereafter 
he  received  two  shipments  of  goods;  one 
of  these  he  sold,  received  thfe  money  there- 
for, |25,  and  sent  $10  to  J.  A.  Baird;  the 
second  shipment,  in  October,  1915,  he  re- 
ceived and  sold  bnt  did  not  send  any  of  the 
proceeds  to  Jefferson  City ;  a  third  $67.50  C. 
O.  D.  shipment  came  shortly  after,  bnt  he 
did  not  obtain  the  goods  because  of  inabil- 
ity to  pay  the  charges ;  after  this  he  wrote 
to  them  to  send  the  next  8hi[»nent  to  B. 
Mills,  Lindenwood  Place,  C3ty  of  St  Louis; 
be  afterwards  had  a  notice  that  a  shipment 
awaited  him  at  the  freight  depot  In  St  Louis: 
he  went  to  get  it  and  was  arrested ;  he  could 
produce  none  of  the  letters,  but  said  they 
had  been  destroyed  or  had  disappeared. 

[3]  The  alleged  statement  of  the  accused 
Loeb  to  Bert  Beckett  constitutes  the  only 
testimony  connecting  defendants  with  the 
crime  charged.  Upon  the  adndssiblllty  of 
this  statement  In  evidence  Is  the  correctness 
of  the  trial  court's  ruling  in  refusing  to  sus- 
tain the  demurrer  to  the  evidence  to  be  de- 
termined. Oenerally,  statements  of  the  char- 
acter of  these  under  consideration  may  be 
classified  as  mere  hearsay,  because,  as  terse- 
ly put  by  Mr.  Starkie  (1  Starkie,  By.  229), 
"they  are  nothing  more  than  what  the  wit- 
ness says  be  beard  some  one  else  say."  This 
character  of  testimony  derives  no  credit 
from  the  witness  himself,  but  rests  for  its 
credibility  upon  the  competency  and  veracity 
of  another.  Becognizlng  this  fact  such  tes- 
timony is,  except  In  certain  well-deflned 
cases,  held  to  be  incompetent  to  establish 
any  spedflc  fact  In  Its  nature  susceptible  of 
being  proved  by  witnesses  who  speak  from 
their  own  knowledge.  The  extrinsic  weak- 
ness of  hearsay  testimony  to  prove  any  spe- 
cific fact  and  the  frauds  that  may  be  per- 
petrated under  cover  of  its  admission,  af- 
ford reasons  why  it  is  generally  held  inad- 
missible. Hopt  V.  Utah,  110  n.  S.  574,  4 
Sup.  Ct  202,  28  L.  Ed.  262;  Queen  v.  Hep- 
burn, 7  Cranch,  293,  3  L.  Ed.  348;  MoreU 
V.  Morell,  167  Ind.  179,  60  N.  B.  1092. 

[4,  S]  Loeb's  statement  as  detailed  to  the 
court  through  the  conduit  of  Bert  Beckett's 
testimony  is  to  the  effect  that  Loeb  knew  of 
the  plan  by  which  the  goods  were  to  be 
shipped  out  of  the  factory,  and  that  he  re- 
ceived $4.75  of  the  proceeds  of  their  sale. 
There  was  therefore,  so  far  as  he  was  con- 
cerned, an  active  rather  than  a  passive  cog- 
nizance of  the  crime,  or,  in  other  words,  such 
a  participation  in  same  by  reason  of  his 
acceptance  of  a  part  of  the  proceeds  as  to 
render  him  guilty  of  the  offense  charged,  if 
other  elements  necessary  to  constitute  the 
crime  were  shown  to  exist,  which  we  wUl 
consider  later.  It  remains  to  be  determined, 
however,  whether  Loeb's  statement  was  ad- 


missible against  his  codsfbndant,  Doss.  To 
render  it  so  it  is  necessary  that  there  be  evi- 
dence toidlng  to  show  a  conspiracy  to  com- 
mit the  crime.  This  may  consist  either  of 
facts  or  drcunistancee  indicative  of  tbe 
criminal  relation  of  the  parties.  State  t. 
Vanghan,  203  Mo.  663,  102  S.  W.  644;  State 
y.  Boberts,  201'  Mo.  702, 100  S.  W.  484;  State 
y.  Walker,  98  Mo.  95,  9  &  W.  646,  11  &  W. 
1133.  No  testimony  was'  offered  either  before 
or  after  the  admission  of  the  statement  to 
show  the  existence  of  a  conspiracy  other 
than  that  which  may  be  deduced  from  tbe 
statement  itself.  A  conspiracy  cannot  be 
established  by  the  testimony  of  a  conspirator 
alone,  but  must  be  shown  by  other  facts  or 
circumstances  independent  of  his  statements. 
State  V.  GUmore,  151  Iowa,  618,  132  N.  W, 
58.  35  L.  B.  A.  (N.  S.)  1084;  People  v.  Parker, 
67  Mich.  222.  84  N.  W.  720,  11  Am.  St  Bep. 
loc.  clt.  580.  In  tbe  absence  tbnefore  of 
proof,  regardless  of  the  time  of  Its  admission, 
of  a  conspiracy,  the  acts  or  declarations  of 
one  In  the  absence  of  the  others  cannot  be 
adduced  to  establish  the  criminal  relation 
and  hence  render  testimony  in  regard  there- 
to admissible.  State  v.  Faulkner,  175  Ma 
loc.  dt  591,  75  S.  W.  116.  As  a  result  of  this 
rule  the  testimony  as  to  Loeb's  statement 
copcerning  his  connection  with  the  crime  was 
admissible,  but  as  to  Doss'  participation  in 
same  it  was  not  Under  this  state  of  facts, 
the  trial  court  did  not  err  In  refusing  to 
sustain  defendants'  general  demu'rrer  to  the 
testimony. 

III.  We  have  carefully  examined  the  rec- 
ord to  determine  the  character  and  deduce 
therefrom  the  reasonable  effect  of  tbe  re- 
marks of  the  trial  Judge  and  his  alleged  com- 
ments on  the  testimony.  While  somewhat 
brusque  at  times  and  manifesting  a  proper 
impatience  at  the  prolix  examination  of  wit- 
nesses by  counsel,  we  find  nothing  therein 
warranting  the  conclusion  that  they  were 
prejudicial  to  the  defendants.  The  only  fea- 
ture of  the  trial,  viewed  as  a  formal  proceed- 
ing, was  the  wide  latitude  accorded  the  pros- 
ecuting attorney  in  the  examination  of  the 
witnesses.  Little  or  no  heed  was  paid  to  the 
elementary  rules  of  evidence,  not  only  as  to 
the  form  of  the  questions,  frequently  baldly 
leading,  but  to  their  relevancy  to  the  matter 
at  issue.  The  inquiry  on  the  part  of  the 
prosecutor  proceeded  at  will,  and  the  objec- 
tions of  counsel  for  defendant  went  for 
naught.  Defendants  do  not  however,  pre- 
serve this  as  a  ground  of  error,  and  we  refer 
to  it  only  in  passing  that  perchance  it  may 
not  occur  in  the  future. 

ly.  In  the  view  we  take  of  the  entire  evi- 
dence, as  will  hereafter  be  disclosed,  it  Is  not 
necessary  to  discuss  defendants'  contention 
as  to  the  impropw  admission  of  testimony 
further  than  we  have  indicated  In  paragraph 
II  of  this  opinion. 

[6]  V.  Defendants  contend  that  the  ele- 
ments necessary  to  constitute  larceny  are  ab- 
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sent  from  the  evidenaB.  AmUb  from  tbe  gen- 
eisl  Btatement  alleged  to  have  been  made  by 
the  defendant  Iioeb,  the  only  evidence  of  the 
taking  of  the  goods  constituting  the  first  and 
the  second  ^lipmenta  is  confined  to  the  tes- 
timony of  Frank  Beckett.  He  states  that  he 
received  these  shipments  from  J.  B.  Baird 
cf  Jefferson  City.  Of  these  the  Obermann 
Uannfactnring  Company  had  no  knowledge 
nntil  the  false  billing  of  the  order  for  the 
eii^t  doeen  pairs  of  pants  was  discovered, 
when  tbie  books  were  examined,  and  it  was 
found  that  trandulent  shipments  of  goods 
had  theretofore  been  made  from  the  factory. 
When,  of  what  character,  in  what  amount, 
and  by  whom  they  were  made,  the  record 
does  not  disclose.  Unless  we  piece  out  this 
general  showing  with  presumptions,  we  can- 
not reach  the  conclusion  that  the  particular 
shipments  refeored  to  by  Frank  Beckett 
were  made  up  of  the  goods  shown  by  the 
company's  books  to  have  been  fraudulently 
sent  out.  We  may  therefore  properly  dis- 
miss the  first  and  second  shipments  from  con- 
sideration. 

The  third,  or  0.  O.  D.,  shipment  was  billed 
to  Frank  Beckett  presumably  from  Jthe  Ober- 
mann factory,  although  there  is  no  direct 
evidence  of  this  fact  Upon  Beckett's  in- 
ability to  pay  the  charges  thereon  the  goods 
were  returned  to  the  factory.  Even  if  it 
be  admitted  that  the  evidence  establishes 
such  a  constructive  fraudulent  taking  or 
asportation  of  these  goods  as  to  constitute 
larceny,  there  is  an  absence  of  any  facts  of 
sufficient  probative  force  to  connect  the  de- 
fendants therewith.  The  billing  of  the  fourth 
shipment  of  the  eight  dozen  pairs  of  pants 
was  known  by  the  representative  of  the  Ober- 
mann Company  to  be  false  after  the  goods 
had  been  billed,  baled,  and  labeled,  and  the 
shipment  was  permitted  to  be  made  with  a 
view  to  the  apprehension  of  the  fraudulent 
consignee.  Upon  his  calling  at  the  freight 
office  for  the  goods  he  was  arrested. 

[7]  Leaving  out  of  consideration  tor  the 
moment  whatever  evidence  there  may  be  as 
to  defendanOs'  connection  with  this  abip- 
ment,  we  are  amfronterl  with  this  query: 
Do  the  facts  disclose  such  a  trespass  as  will 
constitute  larceny?  If  it  be  conceded  that 
the  false  billing  and  labeling  of  the  goods 
have  been  sufficiently  shown  to  constitute  a 
constructive  asportation  (State  v.  Bozeboom, 
145  Iowa,  620,  124  N.  W.  783,  29  L.  R.  A.  (N. 
S.)  37;  Comm.  v.  Barry,  125  Mass.  390;  Cow- 
ard y.  State,  24  Tex.  App.  590,  T  S.  W.  332 ; 
Conner  v.  State,  24  Tex.  App.  245,  6  S.  W.  138), 
we  find  that  the  owner,  or  its  representatives, 
which  la  the  same  thing,  upon  discovery  of 
this  fraud,  directed  that  the  goods  be  ship- 
ped as  labeled,  thereby  sanctioning  the  there- 
tofore unlawful  taking.  The  shipment  thus 
directed,  so  far  as  the  evidence  discloses,  was 
a  general  consignment  or  one  without  reser- 
vations, and  the  technical  title  to  the  goods 
was  in  the  consignee  from  the  time  of  their 
deUveiy  to  the  carrier.  Scharff  v.  Meyer, 
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188  Mo.  428,  84  S.  W.  858,  64  Am.  St  Bep. 
672;  Carder  ▼.  Railroad,  170  Mo.  App.  698, 
163  S.  W.  517.  But  we  need  not  resort  to 
technical  titles  to  determine  this  question. 
In  State  v.  Waghalter,  177  Mo.  676,  76  S.  W. 
1028,  this  court  held  if  the  owner  of  goods 
consents  to  their  taking  by  another,  though 
only  for  the  purpose  of  entrapping  and  pros- 
ecuting the  intended  thief,  the  owner's  con- 
sent divests  the  transaction  of  the  elements 
necessary  to  constitute  larceny.  A  casual 
reading  of  the  opinion  In  State  v.  West  167 
Mo.  309,  67  S.  W.  1071,  might  lead  to  the  con- 
dualon  that  the  court  had  therein  held  dif- 
ferently from  the  ruling  in  the  Waghalter 
Case;  but  it  will  be  found  that  the  facts  In 
the  West  Case  disclose  that  the  owner  had 
not  consented  to  the  crime,  and  hence  there 
was  no  ground  there  for  the  application  of 
the  rule.  The  doctrine  declared,  in  the  Wag- 
halter Case  Is  subject  to  modification  depend- 
ent upon  the  facts  in  each  particular  case, 
but  under  a  similar  state  of  facts  the  rule 
there  announced  Is  applicable  to  the  effect 
that,  if  an  owner  voluntarily  delivers  bis 
property  to  one  who  wishes  to  steal  it  there 
Is  no  trespass  and  hence  no  larceny.  Topo- 
lewskl  V.  State,  180  Wla  244, 109  N.  W.  1087, 
7  li.  R.  A.  (N.  S.)  756,  118  Am.  St  Rep.  1019, 
10  Ann.  Cas.  627 ;  People  v.  Mills,  178  N.  X. 
274,  70  N.  E.  786,  67  L.  R.  A.  131;  Begina 
V.  Schmidt  14  W.  R.  286;  Reglna  v.  VlUen- 
ski,  41  W.  R.  160.  But  aside  from  the  ab- 
sence of  the  elements  necessary  to  a  larceny 
there  are  no  facts  connecting  the  defendants 
with  this  shipment 

[I]  VI.  Defendants  contend  that  the  ver- 
dict Is  not  sufficient  to  sustain  the  Judgment. 
It  is  in  this  form: 

"We,  the  jury,  find  the  defendants  guilty  as 
charged  In  the  information  and  assess  their  pun- 
ishment in  the  penitentiary  for  a  term  of  two 
years." 

The  information  charges  four  separate 
larcenies.  The  goods  described  to  have  been 
stolen  are  different  in  eadi,  as  well  as  the 
dates  of  the  commi8si<»  of  the  offenses.  It 
la  not  material  that  this  objection  Is  not 
formally  preserved.  A  verdict  Is  a  part  of 
the  record  proper  (State  t.  Standley,  232  Mo. 
loc.  dt  25,  132  S.  W.  1122),  and  It  is  incum- 
bent upon  us  to  determine  whether  it  Is  cer- 
tain, positive,  and  free  from  such  ambiguity 
as  will  uphold  the  Judgment  The  following 
rule  has  so  frequently  been  declared  by  this 
court  that  its  statement  will  suffice  to  settle 
this  contention,  viz.:  If  different  counts 
charge  different  offenses  and  not  the  same 
offense  in  different  forms,  a  general  verdict 
win  not  be  sufficient  State  v.  Carragin,  210 
Mo.  351,  109  8.  W.  568,  16  L.  R.  A.  (N.  S.) 
561 ;  State  v.  Standley,  232  Mo.  23,  132  S.  W. 
1122;  State  v.  Conway,  241  Mo.  271,  145  S. 
W.  441;  State  v.  Washington,  242  Mo.  401, 
146  S.  W.  1164.  The  verdict  does  not  con- 
form to  the  requirements  of  this  rule,  and 
we  sustain  the  defendants'  contention. 

From   the  foregoing  it  follows  that  the 

L>igitized 


306 


190  SOUTHWBSTSRN  REPORTBB 


(MOL 


Judgment  of  the  trial  court  must  be  reversed, 
and  tbe  cause  will  be  remanded,  that  the 
court  Diay  take  such  action  in  the  premises 
as  to  it  may  seem  proper.  A  retrial  of  the 
defendants  upon  the  evidence  adduced  will 
be  a  assess  formality.    All  concur. 


STATE  V.  KINNEY.^    (No.  19710.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6,  1916.) 

Wttnesses  <8=3277(5)  —  CBOSS-BzAinirATiON 
OF  Dependant — Scope. 
Defendant's  statement,  in  answer  to  the 
question  whether  he  was  guilty,  that  he  had  nev- 
er committed  a  crime,  which  was  nothing  more 
than  tbe  law  presumed,  did  not  authorize  ask- 
ing liim  on  cross-examination  as  to  having  issued 
bad  cfaedss;  his  statement  constituting  no  ref- 
erence to  the  subject  of  bad  checks,  evidence  of 
issuance  of  bad  checks  not  being  competent  on 
the  prosecution  for  bur^ry,  and  impeachment 
by  evidence  of  commission  of  a  crime  without 
conviction  thereof  not  being  permitted. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  979,  980;    Dec.  Dig.  «=>277(5).] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty;   E.  E.  Forterfleld,  Judge. 

David  Kinney  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Defendant  was  convicted  of  burglary  and 
larceny,  and  his  punishment  was  assessed  by 
the  Jury  at  five  years  in  the  penitentiary.  He 
has  appealed. 

There  was  evidence  on  the  part  of  the 
state  tending  to  show  that  on  tbe  night  of 
March  22,  1915,  the  defendant  burglarized 
the  store  of  the  Boley  Clothing  Ck)mpany, 
and  stole  three  overcoats  of  the  value  of  $55. 
The  defendant  became  a  witness  in  bis  own 
behalf.  On  his  direct  examination  the  fol- 
lowing occurred: 

"Q.  And  are  you  guilty,  then,  Mr.  E^nney? 
A.  No,  sir;  I  am  not  guilty.  Q.  Of  the  bur- 
glary of  this  store?  A.  I  have  never  committed 
a  crime  in  my  hfe." 

During  bis  cross-examination  be  was  asked 
as  to  certain  checks  he  had  given  to  per- 
sons without  having  any  money  In  the  bank 
to  meet  such  checks,  and  the  following  oc- 
curred: 

"Mr.  Gamett:  Hold  on  a  minute.  That  is 
objected  to  as  highly  improper,  incompetent,  ir- 
relevant, and  immaterial ;  was  not  gone  into  on 
direct  examination.  The  (Dourt:  He  said  he 
never  committed  a  crime,  and  be  can  cross- 
examine  about  that.  Mr.  Curtin:  He  said  he 
never  committed  a  crime  in  his  life.  The  Court: 
Objection  overruled.  (To  which  ruling  and 
action  of  the  court  the  defendant  then  and  there 
at  the  time  duly  excepted  and  still  excepts.)" 

Whereupon  tbe  defendant  admitted  that  be 
did  give  certain  checks  .without  any  money 
In  the  bank  to  meet  them. 

Gamett  &  Gamett  and  Denny  Simrall,  all 
of  Kansas  City,  for  appellant.  John  T.  Bar- 
ker, Atty.  Gen.,  and  Shrader  P.  Howell,  Asst 
Atty.  Gen.,  for  the  State. 


ROY,  C.  (after  stating  the  facts  as  above). 
Appellant  claims  that  the  examination  ot 
defendant  as  to  tbe  worthless  checks  given 
by  him  was  error.  The  Attorney  General  in- 
sists that  the  statement  of  the  defendant  in 
bis  direct  examination  that  he  had  never 
committed  a  crune  in  his  life  makes  such 
cross-examination  competent. 

In  the  absence  of  evidence,  the  law  never 
presumes,  even  in  a  dvil  case,  that  a  crime 
has  been  committed.  Capp  v.  St.  Louis,  2S1 
Mo.  loa  dt  373,  168  S.  W.  616,  46  L.  R.  A. 
(N.  S.)  731,  Ann.  Cas.  19160,  246 ;  Hendricks 
V.  Calloway,  211  Mo.  loc.  clt.  660,  111  S.  W. 
60.  On  tbe  trial  of  this  case  there  was,  un- 
til the  contrary  was  shown,  a  presumption 
that  tbe  defendant  was  innocent  of  any  crime, 
the  one  charged,  or  any  other.  So  far  as  any 
crime  other  than  the  one  charged  in  the  in- 
formation is  concerned,  the  statement  of  the 
defendant  that  he  had  never  committed  a 
crime  in  his  life  was  no  more  than  a  state- 
ment of  what  the  law  presumed,  and,  for  that 
reason,  was  as  to  such  other  crimes  of  no 
importance. 

There  are  three  circumstances  under  which. 
In  the  trial  of  one  charged  with  crime,  evi- 
dence as  to  another  crime  committed  by  him 
may  be  admitted: 

1.  When  it  tends  to  estabUsh:  (1)  Mo- 
tive ;  (2)  intent ;  (3)  absence  of  mistake  or  ac- 
cident; (4)  a  common  scheme  or  plan  em- 
bracing tbe  commission  ot  two  or  more 
crimes  so  related  to  each  other  that  proof  of 
one  tends  to  establish  the  other;  (5)  the 
identity  of  the  person  charged  with  the  com- 
mission of  the  crime  on  trial.  Wharton  on 
Cnm.  Ev.  (9th  Ed.)  i  48;  State  v.  Bailey, 
190  Mo.  loc.  dt  280,  88  S.  W.  733;  State 
V.  Hyde,  234  Mo.  loc.  dt  226,  136  S.  W.  316, 
Ann.  Cas.  1912D,  191. 

2.  Where  a  witness  testlQes  to  the  defend- 
ant's good  character.  It  seems  that  he  may 
be  cross-examined  as  to  what  he  has  heard 
about  other  crimes  committed  by  defendant 
State  V.  Burgess,  259  Mo.  383,  168  S.  W.  740. 

3.  Under  the  statute,  when  the  defendant 
becomes  a  witness,  his  conviction  of  another 
offense  may  be  put  In  evidence.  R.  S.  1809, 
§  6383. 

It  was  said  in  the  Hyde  Case,  supra : 

"One  who  commits  one  crime  may  be  more 
likely  to  commit  another;  yet  logically,  one 
crime  does  not  prove  another,  unless  there  is 
such  a  relation  between  them  that  proof  of  one 
tends  to  prove  the  other." 

We  thus  see  that  the  evidence  as  to  the 
bad  checks  was  Irrelevant  and  bad  no  tenden- 
cy to  prove  or  disprove  the  charge  which  was 
being  tried.  It  was  not  competent  as  evi- 
dence under  either  of  the  three  subdivisions 
above  mentioned.  It  was  not  proper  to  Im- 
peach defendant  as  a  witness  by  proving  that 
he  committed  other  crimes  of  which  he  was 
never  convicted.  State  v.  Banks,  258  Mo.  loc. 
dt  493,  167  S.  W.  505. 
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We  bare  not  oTerlooked  fhe  fiact  tliat,  In 
the  cross-examination  of  the  ordinary  wit- 
ness, oonnsel  Is  not  limited  strictly  to  rel- 
evant  matters.  Wendllng  v.  Bowden,  262  Mo. 
loa  dt  695,  161  S.  W.  774.  He  may  go  Into 
matters  of  misconduct  on  tbe  part  of  the  wit' 
ness  tending  to  discredit  him.  But  In  the 
case  of  one  on  trial  for  an  offense  the  cross- 
examination  of  the  defendant  Is  limited  to 
matters  to  which  reference  was  made  In  thfr' 
direct  examination. 

We  take  Into  consideration  tbe  following 
tects:  (1)  The  statement  by  defendant  that 
he  had  never  committed  a  crime  In  bis  life 
was  made  wlOiout  the  suggestion  of  his 
counseL  (2)  It  was  not  a  statement  of  any- 
thing more  than  the  law  presumed.  (^  Evi- 
dence as  to  the  bad  checks  was  irrelevant 
and  collateral  as  to  the  offense  charged  In 
the  toformatlon.  (4)  That  statement  did  not 
mention  checks  or  any  other  special  trans- 
actloD.  And  we  bold  that  under  those  facts 
tbe  statement  by  defendant  did  not  consti- 
tute a  reference  to  tbe  subject  of  the  bad 
checks  In  the  sense  contemplated  by  the  stat- 
ute, and  that  tbe  crosg-exaiulnatlon  of  de- 
fendant in  the  respect  complained  of  was 
Improper. 

Other  points  are  discussed  in  appellant's 
brief,  but  they  .were  not  properly  saved  In  the 
bill  of  exceptions. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

WIIiUAMS,  C,  concurs. 

PEE  CUKIAM.  The  foregoing  opinion  of 
ROT,  C.^  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


2. 


STATB  T.  VOr.Z.    (No.  19T14.) 
(Supreme   Ooort  of  Missouri,  Division  No, 
Dec.  6,  1916.) 

1.  Rape  <3=51(1)  —  Evidence  —  Age  of  Dk- 

FEN  DANT— DeOLABATIOW. 

Testimony  by  the  prosecuting  witness  that 
defendant  stated  he  was  21  years  old,  is  suffi- 
cient to  justify  the  jury  in  finding  that  he  was 
more  than  17  years,  so  that  he  might  be  con- 
victed of  the  offense  defined  by  Rev.  St.  1909,  i 
4472,  as  amended  by  Laws  1913,  p.  218. 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent. 
Dig.  i  71;   Dec.  Dig.  <8=»51(1).] 

2.  Rape   4=>6,    IS— Ei^hbnis   or  Offense— 

FOBCE. 

Tbe  offense  of  carnally  knowing  a  previous- 
ly chaste  girl  between  14  and  18  years  old,  da- 
&ied  by  Ber.  St.  1909,  i  4472,  as  amended  by 
Laws  1913,  p.  218,  may  be  committed  with  o'r 
without  force  or  the  consent  of  the  girl. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Di.  H  6.  12;   Dec.  Dig.  <8=»e,  13.] 

3.  Ckiminai.  Law  ^=»1  172(1)— Harjo-ess  Eb- 
BOR — Inbtbtjctions— Age   of  Defendant.  " 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  defined  by  Rev.  St.  1909,  §  44T2,  as 
amended  by  Laws  1913.  p.  218,  which  requires 
defendant  to  be  17  years  of  age,  the  giving  of 
an  ins&action  that  defendant  must  be  16  years 


o<  age  was  harmless  where  the  uncontradicted 
evidence  fixed  his  age  at  21. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3128,  3154;  Dec.  Dig.  <8=> 
1172(1).] 

4.  Cbiminal  Law  <s=»1172(9)— Habmless  B»- 
E0B—INSTBUCTI0N8— Punishment. 

The  giving  of  an  instruction  wiucb  errone- 
ously states  toe  punishment  is  harmless  where 
the  statute  makes  it  the  court's  duty  to  fix  the 
punishment. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3162;   Dec.  Dig.  <g=»1172c9).] 

5.  Cbikinax  Law  ®=9ll72(7)— Habkless  Eb- 

BOB  —  iNBTBUCnONS  —  PUNISHMENT  —  BiE- 
BOB  FaVOBABLE  TO  DEFENDANT. 

Accused  cannot  complain  of  error  in  an  in- 
itruction  fixing  the  maximum  panishment  at 
only  one-half  that  fixed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  3160;  Dec.  Dig.  <S=1172(7).] 

6.  Cbiminal  Law  «=»814(1)— Instbuctions— 
Conviction  fob  Different  Act. 

Where  the  evidence  showed  two  acts  of  in- 
tercourse with  a  girl  between  14  and  18  years 
old,  the  second  of  which  was  at  a  time  when  she 
was  no  longer  chaste,  an  instruction  that  if  the 
jury  should  find  that  the  defendant  committed 
the  act  within  the  period  of  limitations  they 
should  convict,  but  which  included  in  tbe  ele- 
ments of  the  offense  a  statement  that  they  could 
not  convict  unless  she  was  chaste  when  the 
act  was  committed,  was  not  errcHieous  as  per- 
mitting the  jury  to  convict  for  the  second  act. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1979,  1980;  Dec  Dig.  «S=> 
814(1).] 

7.  Cbiuinai.  Law  «=»1172(1)— Harmless  Eb- 
Boa— Instructions- Gbammatical  Ebbor. 

A  grammatical  error  in  an  instruction  which 
could  not  mislead  tbe  Jury  does  not  require 
reversal  of  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Taw,  Cent.  Dig.  ii  8128,  8154 ;  Dec.  Dig.  «8=a> 
1172(1).] 

8.  Cbiuinai.  Law  «=9814(17>-T-RE4inESTBD  Iif- 

BTBUCTI0N8— APPLICABIUTT  TO  EVIDENCE. 
It  was  not  error  to  refuse  a  requested 
charge  that  the  chastity  of  prosecutrix  could 
be  proved  by  circumstantial  evidence,  where 
there  was  no  circumstantial  evidence  to  that 
effect 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1883,  1979;  Dec.  Dig.  <8=s> 
814(17).] 

9.  Cbiminal  Law  iS=>S09  —  Instructions  — 
Consent. 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  an  instruction  that  it  was  immate- 
rial whether  the  prosecutrix  did  or  did  not  con- 
sent, that  consent  was  no  defense,  could  not 
have  misled  tbe  jury  into  thinking  that  the  con- 
sent could  not  be  considered  by  them  in  deter- 
mining the  previous  chastity  of  prosecutrix, 
though  the  use  of  the  word  "immaterial"  there- 
in was  nnfortunate. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1961-1967;  Dec.  Dig.  iS=» 
809.] 

10.  Rape  «=>36— Presumptions. 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  there  is  no  presumption  that  tbe 
prosecuting  witness  is  chaste. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  fi  46,  47;  Dec.  Dig.  <S=>36.] 

11.  Criminal  Law  i8=>S23(9)— Requested  In- 
btructions— Repetition  of  Chaboe. 

In  a  prosecution  for  carnally  knowing  a 
(jiaste  girl,  where  the  jury  were  instructed  that 
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Ae  law  premimed  defendant's  innocence,  and 
that  the  state  must  prove  his  guilt  beyond  a 
reasonable  donbt,  and  that  the  fact  of  prosecu- 
trix's chastity  must  be  found  by  the  jury  be- 
fore finding  a  verdict  of  guilty,  the  rsusal  of 
a  requested  instruction  that  there  was  no  pre- 
sumption the  prosecutrix  was  diaste,  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1994,  8168;  Dec.  Dig. 
<8='^23{9).]  «-.  . 

12.  CtaiavAL  Law  «=>809  —  Reqcestsd  Ih- 
8TBUCTI0NB— Misleading  Instettction. 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  a  requested  instruction  that  there 
was  no  presumption  of  prosecutrix's  chastity 
was  properly  rcxused  as  liliely  to  mislead  the 
jury  into  believing  that  there  was  a  presumption 
the  other  way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {{  1961-1987;  Dea  Dig.  «=> 
800.] 

13.  Cbiuinal  Law  «=3721(1) — Miscorduot  of 
Pbosecutob  —  Refebence  to  Defendant's 
Failuke  to  Testift. 

It  is  highly  improper  for  a  special  prose- 
cutor in  hia  closing  argument  to  refer  to  the 
failure  of  accused  to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1672;   Dec.  Dig.  «=»721(l).] 

14.  Cbiminal  Law  4=s>  1171(5)  —  Miscondoot 
OF  Pkoseoutob— Action  by  Coubt. 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  where  the  special  prosecutor  had, 
without  rebuke  by  th,e  court,  referred  to  de- 
fendant's refusal  to  marr^  prosecutrix,  which 
was  not  shown  by  the  evidence  and  sought  to 
induce  the  jury  to  convict  to  protect  their  own 
daughters,  the  action  of  the  court  in  severely 
rebuking  him  for  referring  to  defendant's  fail- 
ure to  testify  does  not  cure  the  error,  though 
it  might  have  been  sufScient  if  his  only  mis- 
conduct were  the  reference  to  the  failure  to 
testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3127;   Dec.  Dig.  «=9ll71(5).] 

Appeal  from  Bt.  l/ouls  Circuit  Court; 
Daniel   D.   Fisher,   Judge. 

Arthur  Volz  was  convicted  of  carnally 
knowing  a  girl  between  the  ages  of  14  and  18, 
who  was  of  previous  chaste  character,  and 
be  appeals.    Reversed  and  remanded. 

Upon'  an  information  charging  him  with 
having  carnal  knowledge  of  an  unmarried 
female  of  previous  chaste  character,  between 
the  ages  of  15  and  18  years,  defendant  was 
tried  in  the  circuit  court  of  the  city  of  St 
Louis,  found  gntlty,  and  his  punishment  as- 
sessed at  a  flue  of  $500  and  6  months'  im- 
prisonment in  the  city  jail.  Defendant  duly 
appealed.  The  prosecutrix  on  May  1,  1914, 
the  date  of  the  alleged  offense,  was  16  years, 
1  month  and  4  days  old,  and  resided,  with 
her  parents,  in  the  city  of  St  Louis.  About 
7  p.  m.  of  that  day,  the  defendant,  a  young 
man  about  21  years  old,  living  with  his  par- 
ents Just  across  the  street,  asked  the  prose- 
cutrix to  take  a  walk  with  him.  She  had 
known  the  defendant  about  10  years,  and 
accepted  the  invitation.  The  two  proceeded 
about  six  blocks  from  the  prosecutrix's  home  j 


out  into  O'FaJloii  Park,  and  when  they  '■ 
reached  a  dark,  grassy  place  in  the  park, 
proeecntrix  said  that  defendant  asked  to  have 
intercourse  with  her,  and  that  "I  refused, 
bat  I  was  forced  to."  Tbat  the  defendant 
tlirew  her  down  and  bad  Intercourse  with 
her,  and  said  that  'if  anything  happened  to 
me^  he  would  get  me  oat  of  it"  She  testified 
that  this  was  the  first  time  that  die  had  ever 
\pngaged  In  an  act  of  sexual  intercourse.  The 
following  February  a  girl  baby  was  bom.  On 
cross-examination,  prosecutrix  admitted  that 
a  short  time  after  this  occurred  she  again 
had  intercourse  with  the  defendant,  defend* 
anti  telling  her  that  If  anything  happened 
from  the  first  act  he  would  not  get  her  ont 
of  it  unless  she  again  submitted  to  Ms  lust. 
The  mother  of  prosecutrix  testified  aa  to  the 
age  of  prosecutrix,  and  that  her  daughter  had 
always  been  a  good  girl;  bad  never  worked 
out  anywhere,  bat  hadi  aaslsted  about  the 
home,  doing  household  dattes.  The  mother 
noticed  that  the  daughter  was  "getting  large" 
and  Interrogated  the  daughter.  Shortly  after 
that  the  mother  met  the  defendant  on  the 
stre^  and  told  him  about  the  sitoatltBi,  and 
the  defendant  told  her  be  would  come  over 
and  see  them,  but  that  he  would  not  do  it 
while  the  witness'  husband  was  at  home. 
Defendant  failed  to  come  to  the  prosecutrix's 
home,  and  the  mother  went  to  defendant's 
home  and  talked  to  defendant's  mother  about 
the  matter.  Shortly  after  this  defendant, 
accompanied  by  his  brother,  went  to  the  home 
of  prosecutrix  and  told  prosecutrix's  mother 
that  they  should  have  an  abortion  performed, 
and  that  be  wonld  pay  for  It  He  there 
admitted  that  he  was  the  father  of  the  un- 
born child.  On  cross-examination  the  mother 
of  prosecutrix  admitted  that  she  employed 
an  attorney  to  see  if  arrangements  could  not 
be  made  for  defendant  to  marry  her  daugh- 
ter, but  denied  that  she  had  ever  attempted 
to  accept  money  In  lieu  of  a  prosecution. 
The  mother  of  prosecutrix  also  wrote  a  letter 
to  the  father  of  defendant,  informing  him  of 
the  trouble.  In  response  to  this  letter  the 
defendant  and  a  Mr.  Frank  came  over  to  the 
house  and  stated  that  the  father  of  the  de- 
fendant would  pay  for  the  confinement,  but 
the  mother  of  prosecutrix  refused  to  accept 
this,  stating  that,  "It  was  not  treating  my 
girl  just  or  doing  anything  for  her  baby." 
Five  witnesses  testified  that,  primr  to  this 
occurrence,  the  reputation  of  prosecutrix 
for  virtue  and  chastity  in  that  community 
was  good. 

'  The  defendant  prodnced  as  a  witness  one 
Mr.  Chas.  Hade,  who  testified  that  prior  to 
May  1,  1914,  he  had  bad  sexual  intercourse 
with  the  prosecutrix  15  or  18  times,  but 
he  was  not  very  definite  In  fixing  tlie  place 
and  time  of  the  dllf  erent  occurrences,  and  on 
cross-examination  admitted  that  he  was  re- 
lated by  marriage  to  the  defendant  on  triaL 
Two  other  young  men  were  placed  on  the 
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Stand  liT  ibe  defendant  to  testify  tkat  they 
eadi  had  had  sexual  Intercourse  ^th  the 
prosecutrix,  but  they  were  unable  to  fix  the. 
date  prior  to  May  1,  1914.  Three  police 
officers  testified  that  they  had  seen  the  prose- 
cutrix out  late  at  night  aa  different  occasions 
and  as  late  as  1  o'clock  a.  m.  one  morning  In 
Jnly,  1914,  with  a  young  boy  named  Uncer. 
On  cross-examination  circumstances  were 
brought  out  to  show  the  existence  of  a 
friendly  relationship  between  d^endantls 
father  and  these  policemen. 

In  rebuttal  the  prosecutrix  testified  that 
she  was  not  out  at  1  a.  m.  in  July,  1914,  with 
the  Uncer  boy,  and  her  mother  testified  that 
the  prosecutrix  was  never  out  late  at  night 
unless  some  elderly  person  or  her  brother  or 
sister  were  with  her.  The  state  then  called 
young  Uncer,  who  denied  that  he  was  out  at 
1  o'clock  a.  m.  with  the  prosecutrix  in  July, 
1914. 

The  defendant  did  not  testify  in  his  own 
behalf. 

Bass  &  Bass,  of  St.  Louis,  for  appellant. 
John  T.  Barker,  Atty.  Gen.,  and  S.  P.  Howell, 
Asst.  Atty.  Oen.,  for  the  State. 

WIULIAMS,  O.  (after  stating  the  facts  as 
above).  [1, 2]  I.  It  is  contended  that  the  evi- 
dence was  insufflclent  to  support  the  verdict ; 
(1)  Because  there  was  no  legal  proof  that 
defendant  was  over  17  years  of  age ;  and  (2) 
because  the  evidence  proved  a  case  of  forci- 
ble raTishment  only,  and  therefore  not  such 
a  case  as  could  come  within  the  meaning  of 
secti<»  4472,  R.  8.  1909,  as  amended  In  the 
Session  Acts  of  1913  at  page  2ia 

Elacb  of  said  jiolnts  must  be  ruled  against 
appellant.  -  Prosecutrix  testified  that  defend- 
ant told  her  he  was  21  years  old^  That  was 
sufficient  evidence  to  Justify  the  Jury  in  so 
finding.  As  to  the  second  point  it  Is  sufficient 
to  say  that  the  sexual  act  denounced  by  the 
above  section  of  the  statute  constitutes  a 
crime  when  committed  under  the  conditions 
detailed  In  the  statute,  whether  accomplished 
with  or  without  force,  or  with  or  without 
the  consent  of  the  female.  State  ▼.  Harney, 
168  Mo.  167,  67  S.  W.  620,  S7  L.  R.  A.  846. 

[3]  II.  The  first  paragraph  of  instruction 
No.  1  is  attacked.  Said  paragraph  reads  as 
follows: 

"If  in  oMislderatiMi  of  all  the  testimony  in  the 
case,  in  Ute  light  of  the  court's  InstrnctioDB,  you 
find  and  believe  from  the  evidence  that  at  the 
city  of  St.  Louis  and  state  of  Missouri,  on  or 
about  the  1st  day  of  May,  A.  D.  1914,  or  at  any 
time  within  three  years  next  before  the  filing  of 
the  information  herein  the  defendant  Artuur 
Volz  was  then  and  there  a  male  person  over 
the  age  of  sixteen  years,  and  that  he  did  then 
and  tiiere  intentic«jdly,  unlawfully  and  feloni- 
ously have  carnal  knowledge  of  the  body  of  one, 
•  •  •  and  that  at  the  Bme  he  had  auch  car- 
nal knowledge  of  the  said  •  *  •  she  wag  an 
unmarried  female  of  previously  chaste  charac- 
ter between  the  ages  of  fifteen  and  eighteen 
yrars,  you  will  find  the  defendant  guilty  as 
diarged  in  the  information  and  assess  his  pun- 
iahuient  at  imprisonment  in  the  penitentiary  for 
a  term  of  two  years,  or  by  a  fine  of  not  less  than 


one  hundred  doQaza  nor  more  than  five  hun- 
dred dollars,  or  by  imprisonment  in  the  dty 
Jail  not  less  than  one  month  nor  more  than 
six  montba  or  by  both  such  fine  and  imprison- 
ment; and  unless  you  so  Gnd  the  facts  to  be, 
yon  will  find  the  defendant  not  guilty." 

Section  4472,  supra,  before  being  amended 
in  1913  (see  Session  Acts  of  1913,  p.  218),  did 
fix  the  minimum  age  of  the  male  at  16  years 
and  the  maximum  punishment  at  2  years  in 
the  penitentiary.  By  said  amendment  the 
minimum  age  of  the  male  was  changed  to  17 
years  and  the  maximum  punishment  was 
changed  to  6  years'  Imprisonment  in  the  peni- 
tentiary. Said  Instruction  was  therefore  er- 
roneous In  the  matters  above  indicated,  but 
we  do  not  consider  either  of  said  errors  to  be 
prejudicial  for  the  follow^ig  reasons:  (Con- 
cerning the  first  point  the  uncontradicted  evi- 
dence fixed  defendant's  age  at  21.  If  there 
had  been  an  actually  contested  issue  concern- 
ing defendant's  age — some  evidence  fixing  it 
below  17 — ^tben  quite  a  different  situation 
would  be  confronted  and  no  doubt  the  error 
would  be  prejudicial.  But  under  the  present 
state  of  the  record  it  clearly  appears  that  de- 
fendant could  not  have  been  harmed  by  the 
error. 

[4]  Oonceming  the  second  point  it  is  snfflr 
dent  to  say  that  it  was  the  court's  duty  under 
said  statute  to  fix  the  amount  of  punishment 
State  V.  Hamey,  supra;  State  ▼.  Beed,  287 
Mo.  224,  UO  S.  W.  909. 

[5]  But  even  though  It  had  been  tbB  prov- 
ince of  the  Jury  to  assess  the  punishment,  it 
vn>uld  be  difficult  to  conceive  bow  defendant 
could  be  injured  by  having  the  maximum  pun- 
ishment reduced  from  6  to  2  yean. 

[6]  It  is  further  contended  that  the  evi- 
dence showed  two  acts  of  intercourse,  the  sec- 
ond act  a  short  time  after  the  act  of  May  let, 
and  that  the  instruction  therefore  permitted 
the  Jury  to  find  him  guilty  of  the  second  act 
which  according  to  her  own  testimony  occur- 
red at  a  time  when  she  was  unchaste. 

We  are  unable  to  agree  with  appellant's 
contention.  The  Jury  were  not  permitted  by 
said  instruction  to  find  defendant  guilty  if 
they  found  that  he  merely  had  sexual  inter- 
course with  the  prosecutrix,  but  the  instruc- 
tion clearly  requires  the  Jury  to  find  that  at 
the  time  of  the  commission  of  the  act  the  prose- 
cutrix was  of  previous  chaste  character.  Bald 
instmction  also  requires  the  Jury  to  consider 
all  the  testimony  in  the  "light  of  the  court's 
instructions." 

By  the  third  paragraph  of  said  instruction 
the  court  defined  the  words  "of  previously 
chaste  character"  to  mean  that  prosecutrix 
"had  never  had  sexual  Intercourse  with  any 
male  person."  Whether  or  not  this  would  be 
a  proper  definition  of  this  phrase  in  a  case 
where  the  question  of  reformation  was  involv- 
ed we  need  not  stop  to  discuss,  but  we  think 
it  clearly  appears  that  the  Jury  could  not 
have  been  misled  by  the  instructions  in  this 
case  to  believe  that  they  could  find  defendant 
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guilty  of  the  second  recent  act  of  sexual  in- 
tercourse. 

In  support  of  bis  contention  appellant  dtes 
State  V.  Sehenk,  238  Mo.  429,  loc.  dt  458,  142 
S.  W.  263.  We  are  unable  to  find  anyUilng 
stated  in  the  opinion  in  the  Sehenk  Case 
which  conflicts  with  our  holding  in  the  case 
at  bar.  The  instruction  in  the  Sehenk  Case 
is  not  copied  into  the  opinion.  The  opinion 
states  that  by  it  "the  Jury  were  instructed 
In  effect  that  they  might  convict  if  they  found 
that  the  defendant  committed  either  act." 
The  same  can  certainly  not  be  said  of  the  in- 
structlou  in  the  case  at  bar,  and  for  that  rea- 
son what  was  said  In  the  Sehenk  Case  cannot 
be  accepted  as  an  authority  in  point  in  the 
present  case.  • 

[7]  The  term  "carnal  knowing,"  instead  of 
the  conventional  expression  "carnal  knowl- 
edge," is  also  defined  in  the  third  paragraph 
of  said  instruction.  This  at  most  was  but  a 
grammatical  error,  and  conld  not  have  mis- 
led the  Jury. 

[J]  The  court  did  not  err  in  refusing  to  In- 
struct the  Jury  in  effect  that  unchastlty  could 
be  proven  by  circumstantial  as  well  as  direct 
evidence — this  because  there  was  no  evidence 
of  a  circumstantial  character  concerning 
prosecutrix's  conduct  prior  to  the  alleged  of- 
fense, sufficient  to  warrant  an  inference  of 
unchastlty  upon  her  part. 

[I]  III.  The  second  instruction  told  tiie 
Jury  that  it  was  "immateriar'  whedier  the 
prosecutrix  did  or  did  not  consent  to  the  act 
and  that  consent,  if  any,  "is  no  defense  in 
this  case." 

Counsel  for  appellant  object  to  the  use  of 
the  word  "immaterial"  in  the  instruction, 
and  in  supiMtrt  of  that  eraitentlon  insist  that 
consent  of  the  prosecutrix  would  be  a  mate- 
rial circumstance  tending  to  show  lack  of 
previous  chaste  character.  The  use  of  the 
word  "Immateriar'  Is,  in  a  sense,  unfortu- 
nate and  should  be  omitted  from  the  instruc- 
tion; yet  we  think  the  Instruction,  when 
read  as  a  whole,  leaves  the  meaning  clear 
that  the  Jury  were  merely  Informed  that 
they  were  not  to  consider  the  matter  of  con- 
sent as  a  defense  to  the  act. 

[1 0, 1 11  IV.  The  court  refused  to  give  de- 
fendant's instruction  to  the  effect  that  there 
is  no  presumption  that  prosecutrix  was  of 
chaste  character  prior  to  the  date  of  the  al- 
leged offense.    This  is  assigned  as  error. 

In  the  case  of  State  v.  Kelly,  245  Mo.  48d, 
160  S.  W.  1057.  43  L.  R.  A.  (N.  S.)  476,  it 
was  held  to  be  error  to  instruct  the  Jury,  in 
a  case  of  this  character,  that  the  law  pre- 
sumes that  every  woman  Is  of  chaste  charac- 
ter until  the  contrary  appears.  This  upon 
the  theory,  not  that  such  a  presumption  did 
not  in  fact  ordinarily  exist,  but  upon  the  the- 
ory that  the  chastity  of  the  prosecutrix  was, 
under  the  statute,  a  fact  to  be  both  charged 
and  proved,  and  that  such  an  instruction 
would  therefore  relieve  the  state  of  its  duty 
to  "bring  forward  in  the  first  Instance  evi- 


dence of  the  previously  chaste  cliaracter  of 
the  prosecutrix." 

[12]  The  Instmctlon  offered  in  the  case  at 
bar  was  correct  as  a  purely  abstract  princi- 
ple of  law,  so  ttir  as  it  lias  to  do  with  the 
question  of  tiie  burden  of  proof  in  the  case, 
but  yet  we  do  not  think  the  court  erred  in  re- 
fusing to  give  the  same,  but,  on  the  other 
hand,  think  it  very  properly  refused  to  so 
instruct — this  tkecause:  (1)  The  Jury  were 
clearly  told  by  other  instructions  tliat  tbe 
law  presumed  defoidant's  Innocence,  and 
that  the  burden  was  upon  tbe  state  to  prove 
defendant's  guilt  beyond  a  reasonable  doubt, 
and  the  fact  of  previoas  chaste  ditaracter 
was  spedflcally  mentioned  as  one  of  the  facts 
to  be  found  by  the  Jury  before  finding  a  ver- 
dict of  guilty ;  (2)  the  giving  of  such  an  In- 
struction on  a  purely  tecbnlcal  phase  of  tbe 
case  would  have  a  tendency  to  mislead  tbe 
jury  into  believing  that  there  would  likely  be 
a  presumption  that  the  prosecutrix  was  un- 
chaste prior  to  the  alleged  offense. 

[IS,  14]  V.  The  most  serious  assignment  of 
error  has  to  do  with  the  remarks  made  by 
special  counsel  for  tbe  state  in  bis  closing 
argument  to  the  Jury. 

During  the  closing  argument  special  coan- 
sel  for  the  state  made  the  following  remarks: 

"It  was  only  for  the  purpose  of  procuring  a 
marriage  between  the  ontrag:ed  and  defiled  little 
girl  and  this  defendant,  that  Is  what  I  was  re- 
tained for,  and  when  they  wouldn't  do  that,  I 
considered  it  my  whole  duty  to  the  people  of 
the  state  of  Missouri  and  to  my  client  to  come 
here  and  prosecute  this  man  as  vigorously  as  the 
law  would  allow  and  permit  me  to  do.  I  have 
children;  I  have  two  danghters,  gentlemen  of 
the  jury,  and  you  have  daughters,  among  the 
many  daughters  throughout  our  land,  and  this 
law  was  passed  to  protect  the  public  morals, 
as  stated  to  you  by  tbe  state's  attorney  in  his 
opening  statement,  and  we  must  protect  our 
daughters;  and  we  must  protect  the  females  of 
our  families." 

Defendant's  counsel  objected  to  these  re- 
marks and  asked  the  court  to  rebuke  counsel 
for  going  outside^ the  record.  Tbe  court 
said,  "Confine  yourself  to  the  evidence^" 
and  again  defendant's  counsel  asked  tbe 
court  to  rebuke  counsel,  but  the  court  failed 
to  rebuke  counsel  saying,  "I  liave  ruled  on 
the  matter  and  directed  counsel  to  confine 
liimself  to  the  evidence."  Defendant  saved 
an  exception  to  the  failure  of  the  court  to 
rebuke  counseL 

A  little  later  in  tbe  argument  tbe  following 
occurred: 

"Spedal  Counsel:  Tou  saw  the  proseeuttaig 
witness  on  the  stand.  Will  you  believe  her  or 
will  you  believe  Hade?  Compare  the  two. 
Gentlemen  of  the  jury,  Voli  [defendant]  didn't 
go  on  the  witness  stand.  The  defendant  didn't 
go  on  tbe  witness  stand.    Think  of  it. 

"The  Court:   One  moment. 

"Defendant's  Attorney:  He  knows  better  than 
that.  He  knows  it  can't  be  referred  to  and  1 
will  lay  the  foundation  now  for  a  new  trial  and 
except  to  it    That  is  absolutely  out  of  order. 

"Special  Counsel:  I  merely  commented  on  it. 
I  said  be  didn't  go  on  the  stand. 

"Tbe  Court:  Yon  ought  to  know  and  yon  do 
know^  that  there  is  a  rule  against  r^eriiog  to 
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"Special  Counsel:  I  will  withdraw  the  re- 
mark. 

"Defendant's  Counsel:  He  withdraws  it  after 
the  injury  ia  done  and  he  has  got  it  before  the 
I       jury. 

"The  Coart:  Do  not  refer  to  that  fact  again, 
directly  or  indirectly.  You  are  not  allowed  to 
do  it,  and  you  ought  to  know  that  and  not  put 
the  state  in  that  position. 

"Special  Counsel:  In  the  hest  of  the  argu- 
ment I  lost  control  of  my  better  judgment. 

"The  Court:  Counsel  has  made  the  state- 
ment, and  it  has  been  objected  to  which  he  ought 
not  to  have  made,  and  for  which  the  court  repri- 
mands him,  because  if  he  undertalces  to  prose- 
cute in  this  court  he  ought  to  Imow  something 
about  the  rules  and  practice  of  the  law,  and  you, 
the  jury,  will  utterly  disregard  that  statement 
and  let  it  have  no  weight  with  you  at  all  in 
deciding  this  case. 

"Special  Counsel:  I  desire  to  apologise.  I 
didn't  mean  to  do  anything  improper." 

TheiPe  can  be  no  question  but  that  the  re- 
marks were  highly  Improper.  If  the  refers 
ence  made  to  the  defendant's  fttllnre  to  take 
the  stand  was  the  only  improper  remark 
made  we  would  be  Inclined,  under  the  rulings 
in  State  v.  Taylor,  134  Mo.  109,  loc  clt  158, 
3a  S.  W.  82,  and  State  t.  Kelleher,  201  Mo. 
614,  loc.  dt  627,  100  S.  W.  470,  to  say  that 
the  prejudice  was  likely  cured  by  the  severe 
reprimand  made  by  the  court.  But  the  pre- 
ceding remark  of  the  special  counsel  in  ef- 
fect that  defendant  had  refused  to  marry 
the  prosecutrix  which  went  unrebuked  by 
the  court  was  unsupported  by  the  evidence. 
It  would  appear  that  counsel  was  In  this 
manner  trying  to  get  before  the  Jury  facts 
which  would  not  have  been  proper  evidence 
had  tbey  been  offered  upon  the  stand,  and 
which  were  of  such  a  character  as  would  in- 
ject prejudice  Into  the  case.  It  also  appears 
that  the  counsel  In  further  attempting  to 
work  poison  Into  the  case  referred  to  the 
daughters  of  the  jurors  and  appealed  for  a 
conviction  not  alone  upon  the  legitimate 
ground  of  defendant's  guilt,  but  also  upon 
the  ground  that  tb^  daughters  might  there- 
by be  protected. 

It  is  a  well-known  fact  that  Jurors  are  eas- 
ily prejudiced  In  this  character  of  case  and 
for  that  reason,  as  was  well  said  by  Brown, 
P.  J.,  In  the  case  of  State  v.  Horton,  247  Ma 
657,  lot  dt  666,  153  S.  "W.  1051,  1054: 

"Officers  should  conduct  prosecutions  of  this 
character  with  scrupulous  fairness  and  avoid  in- 
jecting into  the  minds  of  the  jury  any  matter 
'  which  is  not  proper  for  their  consideration,  or 
which  would  add  to  the  prejudice  which  the 
charge  itself  has  produced  in  their  minds." 

We  are  of  the  opinion  that,  all  the  remarks 
considered,  sufficient  poison  and  prejudice 
was  Improperly  injected  to  warrant  a  rever^ 
sal  of  the  judgment 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BOT,  CL,  concnrt. 

PEB  CURIAM.  The  foregoing  (pinion  by 
WILIilAMS,  C,  is  adopted  as  the  opinion  of 
the  court    AH  of  the  Judges  concur. 


STATE  v.  HATDBN.     (No.  19682.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  a,  1816.) 

1.  IiTDionanT  Ann  Infobkatioii  «=>86(8)  — 
BKQUiaiTES— Vbnuk. 

Under  Rev.  St.  1909,  S  5107,  providing  that 
it  should  not  be  necessary  to  state  any  venue 
in  the  body  of  an  indictment,  but  that  the  coun- 
ty or  other  jurisdiction  named  in  the  margin 
thereof  shall  be  talcen  as  the  venue,  and  section 
5115,  providing  that  want  of  a  proper  or  per- 
fect venue  shall  not  invalidate  an  indictment,  an 
indictment,  not  alleging  that  the  person  charged 
to  have  been  assaulted  with  intent  to  kill  was 
present  at  the  time  and  place  of  the  assault, 
was  sufficient 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Informatioa,  Cent  Dig.  *  243;  Dec.  Dig. 
*=»86(8).] 

2.  Gbimiral  Law  «s3868(8)  —  New  Tbiai.  — 
Newly  Discovebed  Evidence— Diliqbncb. 

Where  the  facts  stated  by  defendant  in  his 
affidavit  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  negatived  the  assertion  of 
his  diligence  and  of  lack  of  knowledge  of  the 
existence  of  the  evidence,  the  denial  of  a  new 
trial  was  proper,  since,  if  he  had  previous 
knowledge  of  such  evidence  and  made  no  effort 
to  procui«  it,  he  was  not  entitled  to  a  new  trial. 
[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i|  2388,  2400:   Dec.  Dig.  <a=» 

&  CaiMiNAL  Law  (6=930(1)  —  New  Tbial  — 
Discretion  of  Tbial  Coubt— Newly  Dis- 
covered Evidence. 
The  question  of  diligence,  on  the  granting  of 
a  new  tnal  on  the  ground  of  newly  discovered 
evidence,  rests  to  an  extent  in  the  sound  dis- 
cretion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^ent  Dig.  H  2318,  2321-2328;  Dec.  Dig. 
^^938(1).] 

4.  HomoiDB  4s»812— AsSAiiur  wttb  Intknt 

TO  KlLI/7-VBBOIOr. 
In  a  trial  upon  an  indictment  for  an  assault 
charging  that  defendant,  with  malice  afore- 
thought assaulted  a  named  person  with  a  pis- 
tol with  intent  to  kiJl,  a  Terdict,  "We,  the  jury, 
find  the  defendant  gnil^  of  assault  with  intent 
to  kill,  with  malice  aforethought,  and  aaseas 
his  punishment  at  imprisonment  in  the  peniten- 
tiary," which,  apart  from  the  surplusage,  and 
so  far  as  it  went  was  responsive  to  the  charge, 
was  a  general  verdict  and  sufficient  as  against 
the  objection  that  it  was  indefinite. 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent.  Dig.  SS  664-670;   Dec.  Dig.  «=»312.] 

5.  Criminal  Law  «=»1116— Appeal  —  Bill 

OF    EhCCEFTIONS. 

A  plea  in  aiwtement  can  be  properly  pre- 
served tor  review  only  when  induded  in  the  bill 
of  exceptions. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {   2924 ;    Dec.  Dig.  i8=»1116.1 

6.  Homicide  €=)ffi7(l)  —  Assault  with  In- 
TENT  TO  Kill— Sufficiency  of  Evidence. 

Evidence  in  a   prosecution   for  an   assault 

with  intent  to  kill  Mid  to  sustain  a  conviction. 

[Ed.   Note.— For  other  cases,   see   Homidde, 

Cent.   Dig.   iS   543,   544,  552;    Dec.   Dig.   <S=s> 

257(1).] 

Appeal  from  St  Louis  Circuit  Court;  Of. 
A.  Wurdeman,  Judge. 

Frank  Hayden,  alias  James  Blair,  alias 
John  Blair,  was  convicted  of  an  assault  with 
intent  to  kUl,  and  be  appeals.    Affirmed. 
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Defendant  was  convicted  In  tbe  drcnitj 
court  of  St.  Louis  oonnty  of  an  assault  with  I 
intent  to  l/tUl  one  Julius  Schoenbeln,  ,and  his  j 
punishment  assessed  at  imprisonment  in  the 
penitentiary  for  a  term  of  five  years.    From 
this  verdict  and  the  judgment  founded  there- 
on be  has  taken,  and  after  the  usual  motions 
now  prosecutes,  this  appeal. 

The  assault  in  question  occurred  in  tbe 
town  of  Wellston,  St.  Louis  county,  Mo.,  on 
tbe  night  of  the  27th  of  February,  1913. 
Schoenbeln,  tbe  prosecuting  witness  (and 
whom  we  shall  so  designate  hereafter  for 
convenience),  was  a  deputy  sheriff  of  St. 
liOuis  county,  and  he  and  three  other  officers 
were  engaged  in  watching  the  office  of  tbe 
St.  Louis  Lumber  Company ;  two  of  tbe  of- 
ficers having  concealed  themselves  in  the 
adjacent  lumber  yard,  while  the  other  two, 
one  of  whom  was  the  prosecuting  witness, 
watched  the  front  of  tbe  lumber  company 
office  from  the  oi^osite  side  of  tbe  street. 
The  night  was  dark,  misty,  and  foggy. 
Shortly  after  the  beginning  of  the  vigil  of 
the  prosecuting  witness  and  his  brother  of- 
ficers, defendant  and  another  approached  the 
office  of  the  lumber  company.  The  compan- 
ion of  the  defendant,  spoken  of  in  the  testi- 
mony as  the  "short  man,"  stopped  at  the  of- 
fice door,  while  defendant  passed  on,  and,  hav- 
ing apparently  heard  a  noise  in  the  lumber 
yard,  began  peering  throught  the  picket  fence 
which  inclosed  this  yard.  In  the  meantime  Of- 
ficer Robert  Kaiser,  a  detective  sergeant  of 
tbe  city  of  St.  Louis,  and  one  of  the  officers 
who  had  gone  Into  the  lumber  yard,  approach- 
ed tbe  picket  fence  inclosing  the  lumber  yafd 
(Iiaving  beard  tbe  noise  of  the  defendant's 
approach),  and  also  looked  through  this 
fence.  In  doing  so  he  shoved  his  face  al- 
most against  that  of  defendant.  Defendant 
immediately  presented  bis  pistol  at  Kaiser, 
thrust  it  against  the  tatter's  stomadi,  and 
instantly  fired;  but  Kaiser  turned  aside 
quickly,  and  defendant  missed  him.  Defend- 
ant then  ran  across  the  street  and  halted. 
Thereupon  tbe  prosecuting  witness  approach- 
ed defendant  and  said  to  him:  "We  are  of- 
ficers. Halt!"  Instantly  defendant  and  bis 
companion  opened  fire  with  pistols  on  the 
prosecuting  witness  and  his  brother  officers, 
discharging  at  them  a  fusillade  of  shots,  but 
without  hitting  either  of  them. 

Both  defendant  and  bis  companion  escaped 
after  the  shooting,  but  some  time  afterward 
defendant  was  captured  in  the  city  of  Omaha 
by  Officer  Kaiser,  who  identified  bim  and 
brought  him  back  for  trial. 

Defendant  ui)on  the  trial  put  in  no  evi- 
dence and  offered  no  witnesses  whatever  in 
his  behalf.  His  theory  seems  to  have  been 
an  alibi,  though  he  was  positively  identified 
by  Officer  Kaiser  as  the  man  who  confronted 
him  at  the  picket  fence.  He  was  fartber 
identified  by  his  height  and  size  and  by  the 
clothes  that  be  wore  on  the  evening  preceding 
tbe  night  of  the  assault;  the  evidence  show- 
lug  that  the  man  who  actually  made  this  as- 


sault was  at  the  time  thereof  dotbed  as  was       | 
the  defendant  on  tbe  evening  preceding  said 
assault  I 

In  passing,  and  in  order  that  we  need  not 
take  up  time  In  discussing  them  in  tbe  opin- 
ion, we  may  say  that  certain  questions  as  to 
tbe  lack  of  allocution,  the  alleged  insuffi- 
ciency of  tbe  judgment,  and  the  alleged  fact  ! 
that  tbe  bill  of  exceptions  shows  tliat  the 
trial  was  had  on  tbe  19tb  of  October,  while 
the  verdict  was  rendered  on  the  iSth  of  Oc- 
tober, are  not  borne  out  by  the  record.  Wheth- 
er, as  averred,  these  infirmities  appear  In  the 
bill  of  exceptions,  we  need  not  consider ;  for, 
what  has  for  convenience  been  called  the  "rec- 
ord proper,"  properly  shows  them  to  be  suffi- 
ciently regular.  Other  things,  shown  by  tbe 
record  and  necessary  to  be  stated  In  order  to 
make  clear  the  points  urged  for  reversal,  will 
be  found  set  out  in  our  discussion  of  tbe 
case  in  connection  therewith. 

Schooley  &  Mooney,  of  St  Louis,  for  ap- 
pellant. J<d)n  T..  Barker,  Atty.  Gen.,  and 
Lee  B.  Ewlng,  Asst.  Atty.  Gen.  (James  V. 
Billings,  of  Jefferson  (31ty,  of  counsel),  tor 
the  State. 

FARIS,  P.  J.  (after  stating  Hie  facts  as 
above).  Defendant  urges  upon  us  a  number 
of  contentions.  Some  of  these  are  not  sucb 
as  to  challenge  our  very  serious  considera- 
tion, and  these  will  be  dealt  with  somewhat 
summarily.  Those  of  pith  and  moment  and 
those  most  strenuously  urged  upon  us  are: 
(a)  That  tbe  Indictment  is  defective  for  that 
it  fails  to  aver  that  the  person  alleged  to 
have  been  assaulted  was  present  at  the  time 
and  place  of  the  assault ;  (b)  that  defendant 
discovered  after  the  trial,  but  before  the 
filing  of  his  motion  for  a  new  trial,  new  evi- 
dence; (c)  that  the  verdict  is  too  Indefinite 
to  support  a  judgment ;  and  (d)  that  "tbe  In- 
dictment was  filed  contrary  to  the  provisions 
of  section  6055  of  our  statutes."  Other  al- 
leged errors  are  urged  in  the  brief  of  defend- 
ant's learned  counsel;  but  since  these  are 
not  noticed  by  him  in  his  motion  for  a  new 
trial,  ^e  are  not  called  on  to  notice  them 
here. 

[1]  1.  The  indictment  Is,  we  take  it  ad- 
mitted by  defendant  to  be  good,  except  in 
respect  of  Ae  specific  objection  wlilch  be 
makes  to  It  that  is,  that  it  fails  to  spectflcal-  ' 
ly  aver  that  the  person  alleged  to  have  been 
assaulted,  to  wit  Julius  Schoenbeln,  was 
present  at  tbe  time  and  place  of  the  assault ; 
in  short  that  it  does  not  use,  following  the 
name  of  the  prosecuting  witness,  the  t«frm 
"then  and  there  being."  Omitting  caption, 
venue  (correctly  laid  in  tbe  margin  In  St 
Lonls  county),  and  merely  formal  parts,  this 
indictment  reads  thus: 

"The  grand  Jurors  for  the  state  of  Missouri, 
now  here  in  court  duly  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  of 
the  county  of  St  Louis,  and  state  aforesaid, 
upon  thfelr  Oath  present  and  charge  that  Frank 
Ilayden,  alias  James  Blair,  on  the  27th  day  of 
February,  A.  D.  nineteen  hundred  and  thirteen. 
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•t  said  county  of  St.  Iionls  and  state  of  Mis- 
•oari,  in  and  upon  one- Julius  Schoenbein,  fslo- 
nionaly,  on  parpoee  and  of  bis  malice  aforo- 
thonght,  did  make  an  assault,  and  did  then  and 
there  on  porpoee  and  of  his  malice  aforethought, 
unlawfully  and  feloniously  shoot  at  him  the  said 
Jalina  Schoenbein  with  a  cwtain  deadly  and 
dangerooa  weapon,  to  wit,  a  reTolTing  pistol 
then  and  there  loaded  with  jranpowder  and  lead- 
en ball,  which  he,  the  said  Frank  Hayden,  alias 
James  Blair,  then  and  there  in  his  hand  bad 
and  held,  with  the  intent  then  and  there,  him. 
the  said  Julias  Schoenbein,  on  purpose  and  of 
bis  malice  aforethought  then  and  there  felo- 
niously to  kill  and  murder,  against  the  peace 
and  dignity  of  the  state." 

Wlien  all  Is  said,  the  omission  complained 
of  goes  merely  to  tbe  vame  of  the  act  of  as- 
aanltlng  Schoenbein.  Indeed,  this  Is  pntting 
the  case  too  strongly  by  half  against  the 
state.  For  the  place  of  the  assault,  at  least 
the  place  or  "venue  of  the  defendant,"  is 
succinctly  stated  to  be  "at  the  county  of  St 
Lools  and  state  of  Missouri."  But  at  the 
risk  of  persiflage  the  complaint  of  defend- 
ant may  be  said  to  be  that  the  venue  of 
Schoenbein  is  not  averred  In  speclfle  termSb 
This  court  was  confronted  with  a  similar 
Situation  In  the  case  of  State  v.  McDonough, 
232  Mo.  loc  <?lt  227,  134  S.  W.  loc.  dt.  546, 
vbere  it  was  said: 

"Appellant  assails  the  Indictment  as  insuffi- 
cient on  the  ground  that,  while  the  venue  of  the 
assault  is  properly  laid  and  is  also  stated  in 
the  margin,  there  is  no  veone  laid  as  to  the 
arerment  of  carnal  knowledge. 

"It  is  provided  by  section  5107,  Bevised  Stat- 
ntes  19(W,  that:  'It  shall  not  be  necessary  to 
state  any  venue  in  the  body  of  any  indictment 
or  information;  bat  the  county  or  other  juris- 
diction named  in  the  margin  thereof  shall  be 
taken  to  be  the  venue  for  all  the  facts  stated 
in  the  body  of  the  same.'     And   section  5115 

£rovides:  No  indictment '  or  information  shall 
I  deemed  invalid,  nor  shall  the  trial,  judgment 
or  other  proceedings  thereon  be  stayed,  arrest- 
ed or  in  any  manner  affected  *  *  *  for  want 
ot  a  proper  or  perfect  venue;  near  for  want  of 
any  venue  at  all.'  Under  these  statutes,  as  con- 
strued in  the  following  decisions,  we  hold  the 
Indictment  sufficient  against  tlie  attack  made 
upon  it,  and  that  this  point  in  appellant's  brief 
is  without  merit.  State  v.  Simon,  50  Mo.  370; 
State  ▼.  Dawson,  90  Mo.  149  [1  S.  W.  827]; 
State  v.  Brown,  159  Mo.  646  [W  S.  W.  10641; 
State  T.  Hughes,  82  Mo.  86." 

[2,  3]  II.  The  complaint  of  error  arising 
from  the  court's  refusal  to  grant  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
is  thus  set  forth  in  defendant's  affidavit  ap- 
pended to  his  motion  for  a  new  trial: 

"Comes  now  defendant  in  his  own  proper  per- 
son, and  says  that  his  proper  name  is  John 
Blair,  and  as  sach  he  makes  this  affidavit  and 
states  that  since  the  trial  in  the  above-entitled 
cause  be  has  newly  discovered  evidence;  that 
it  came  to  bis  knowledge  since  the  trial;  that 
it  was  not  for  la<^  of  due  diligence  that  it  did 
not  come  sooner;  that  it  is  so  material  that  it 
woald  probably  produce  a  different  result  if  a 
new  trial  were  granted;  that  it  is  not  cumula- 
tive; and  that  the  witnesses  are  most  all  in 
another  state  by  which  such  evidence  would  be 
given  so  that  defendant  cannot  obtain  their 
afSdavita  at  this  time. 

"Defendant  further  states  that  Sam  Sherman, 
«rf  Stansbnry,  Mq^  a  conductor  on  the  Wabash 
Railroad.  John  Beck,  Thomas  Nesbit,  Frank 
McGinty,  Charley  Martin,  and  John  Lewis, 
tl  Shenandoah,  Iowa,  and  James  Benson,  m| 


Mound  CSty,  Mo.,  are  material  witnesses  in  this 
case,  and  know,  with  many  other  persons  in 
Shenandoah,  Iowa,  that  this  defendant  was  in 
Shenandoah.  Iowa,  on  the  night  of  the  alleged 
assault,  ana  many  days  and  nights  before  and 
after,  and  that  defendant  could  not  possibly 
be  gnilty  of  the  crime  alleged." 

As  a  general  premise,  if  we  should  need 
to  rely  on  It,  we  may  say  that  to  an  extent, 
upon  the  phase  of  diligence  vel  non,  the 
granting  of  a  new  trial  on  the  ground  of 
newly  dlaoovered  evidence  rests  la  the  sound 
discretion  of  the  trial  court  Nugent  v. 
Armour  Packing  Go.,  208  Mo.  loc.  dt  500, 106 
S.  W.  9iS. 

Turning  to  the  affidavit  set  out  supza,  we 
note  but  a  mere  Up-servlce  of  allegation  of 
diligence,  to  wit:  "That  it  was  not  for  lack 
of  due  diligence  that  it  did  not  come  [to  his 
knowledge]  sooner."  The  tacts  he  states 
clfiiBrly  negative  diligence.  Defendant  put 
in  no  evidence  whatever  upon  the  trlaL  He 
relied  upon  the  potential  weakness  of  the 
state's  case.  This,  of  course,  would  not  on 
the  ground  urged  preclude  him  from  a  new 
trial  of  Itself,  but  to  an  extent  may  explain 
his  attitude.  It  he  had  an  alibi;  if  he  was 
In  fact  in  Shenandoa^,  Iowa,  at  the  time  of 
the  shooting;  if  the  witnesses  whom  he 
mentions  knew  this  fact — defendant  must 
himself  have  known  it  also,  and  so  far  as  ap- 
pears must  all  the  while  have  known  that 
these  witnesses  knew  it  So,  not  only  do  the 
facts  stated  by  defendant  themselves  nega- 
tive the  assertion  of  his  diligence  In  the 
premises,  but  likewise  these  facts  negative 
bis  assertion  of  lack  of  knowledge  of  the  ex- 
istence of  this  evidence.  If  he  bad  knowl- 
edge beforehand  of  this  evidence  and  made 
no  effort  to  procure  it,  he  was  not  entitled  to 
a  new  trial  on  this  account,  and  the  court's 
ruling  was  correct  State  v.  Rlppey,  228  Mo. 
loc.  cit  350,  128  S.  W.  726. 

[4]  III.  The  verdict,  of  which  defendant 
complains  for  that  it  Is  Indefinite,  signature 
of  foreman  omitted,  reads  thus: 

"We,  the  jury,  find  the  defendant  guiltv  of 
assault  with  intent  to  kill,  with  malice  afore- 
thought, and  assess  his  pnnUhment  at  impris- 
onment in  the  penitentiary  for  a  term  of  five 
(5)  years." 

The  verdict  here  reads  practically  verbatlju 
with  that  in  the  case  of  State  v.  Bishop,  231 
Mo.  4U,  133  S.  W.  33,  which  was  held  good. 
Here  in  the  Instant  case,  as  in  the  Bishop 
Case,  supra,  the  jury  had  in  mind  the  find- 
ing of  a  general  verdict  of  guilty,  and  not 
a  special  verdict  Stripped  of  Its  surplusage, 
the  verdict  reads: 

"We,  ihe  jury,  flbad  the  defendant  guilty  and 
assess  his  punishment  at  imprisonment  in  the 
penitentiaiy  for  a  term  of  five  years." 

Guilty  of  what?  Clearly  of  the  sole  and 
only  charge  set  out  In  the  single  count  of  the 
Indictment,  that  of  Intentionally  and  of  his 
malice  aforethought  shooting  with  a  pistol 
at  one,  the  said  Julius  Schoenbein,  with  the 
felonious  intent  him,  the  said  Julius  Schoen- 
bein, then  and  there  to  kill  and  murder. 
This  was  the  only  charge  for  which  defend- 
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ODt  was  then  upon  trial.  Will  It  be  doubted 
that  he  cannot  again  be  convicted  for  shoot- 
ing at  said  Schoenbein  at  the  time  and  place 
charged  In  the  instant  indictment?  If  the 
verdict  had  been,  "We,  the  jury,  find  the  de- 
fendant not  guilty,"  would  there  be  any 
doubt  of  its  sutUciency  as  a  foundation  for  a 
Judgment  that  defendant  forever  go  acquit 
of  the  charge  in  the  indictment?  We  think 
not.  Robbed  of  its  surplusage,  the  verdict 
1b  good.  It  does  not  run  foul  of  any  of  the 
tests  of  goodness  which  we  set  out  in  State 
v.  Miller,  255  Mo.  loc.  dt  231,  164  S.  W. 
482,  because,  absent  surplusage,  it  is  a  gen- 
eral verdict.  This  surplusage  is  not  inher- 
ently contradictory  of  the  charge,  but,  on 
the  contrary,  is  wholly  responsive  thereto 
so  fttr  as  it  goes.  Bo,  the  instant  case  is  to 
be  distinguished  clearly  from  the  facts  In 
the  cases  of  State  v.  De  Witt,  186  Mo.  '61, 
84  S.  W.  956,  State  v.  Miller,  supra.  State 
V.  Grossman,.  214  Mo.  233,  113  S.  W.  1074, 
State  V.  Rowe,  142  Mo.  439,  44  S.  W.  266, 
and  others  wherein  general  verdicts  were 
found  in  cases  where  the  indictments  con- 
tained more  than  one  count,  or  where  the 
matter,  which  could  otherwise  have  been  dis- 
carded as  mere  innocuous  surplusage,  was 
not  responsive  to  the  issues,  or  was  contra- 
dictory of  the  Issues.  No  such  condition 
confronts  us  here.  The  surplus  matter  Is 
wholly  responsive  to -the  djarge  and  to  the 
issues — so  far  as  it  goes.  State  v.  Miller, 
supra.  The  verdict  is  sufBdent  to  forever 
preclude  another  trial  of  defendant  upon  the 
charge  in  the  Indictment  (State  v.  Rowe, 
supra),  and,  rejecting  the  nonhurtful  sur- 
plusage thereof,  we  have  left  a  suflBclent 
general  verdict  (State  v.  Modlin,  197  Mo.  loc. 
clt.  379,  95  S.  W.  345;  State  t.  Cronln,  189 
Mo.  663,  88  S.  W.  604).  We  feel  constrained 
therefwe,  both  on  authority  and  in  the  In- 
terest of  Justice  unhampered  by  bald  techni- 
cality, to  disallow  this  contention. 

[5,  •]  ly.  Defendant,  by  his  plea  In  abate- 
ment, called  to  the  attention  of  the  court 
nisi  the  alleged  fact  that  section  6066  of  the 
Revised  Statutes  of  1909  was  disregarded,  in 
this,  that  the  learned  prosecuting  attorney 
first  filed  an  information  against  defendant; 
later  caused  him  to  be  Indicted,  and  still 
later,  and  as  we  gather,  after  both  the  infor- 
mation and  the  first  indictment  were  dis- 
missed, caused  the  indictment  here  before  ns 
to  be  preferred  by  a  grand  Jury. 

Whether  the  Information  filed  herein  (as 
appears  solely  from  defendant's  said  pies 
in  abatement  and  not  elsewhere),  and  dis- 
missed on  the  2d  day  of  July,  1915,  was  so 
far  pending  as  to  prevent,  under  the  provi- 
sions of  said  section  5055,  prosecution  under 
the  instant  indictment  which  was  found 
against  defendant  on  the  16th  day  of  Septem- 
ber, 1916,  we  need  not  inquire.  This  for  the 
reason  that  the  record  does  not  disclose  any 
of  the  facts  on  which  defendant  relies  to  sus- 


tain the  point  of  law  he  makes  and  urges  in 
his  plea  in  abatement-  Moreover  (and  this 
point  alone  is  sufiicient),  defendant's  plea  in 
abatement  Is  not  to  be  found  in  his  bill  ot 
exceptions,  where  alone  be  could  properlv 
preserve  it  for  review  here.  State  v.  Little, 
228  Mo.  273,  128  S.  W.  971. 

We  have  gone  carefully  over  the  record, 
and  find  that  the  facts  sustain  the  verdict, 
and  while  other  matters  of  minor  importance 
are,  mentioned  in  tlie  brief  of  counsel  for 
defendant,  after  careful  consideration,  we 
find  either  that  they  are  not  borne  out  by  the 
record,  or  that  there  is  no  merit  in  them.  It 
results  that  the  case  should  be  affirmed. 
Let  this  be  done    All  concur. 


CITIZENS'  BANK  OF  HAYTI  v.  WELI^S 
et  aL    (Na  17396.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6,  1916.) 

1.  Banks    and    Bankino    ^aSl — Cashier- 
Removal — Statuie.- 

Rev.  St.  1909,  g  1112,  providinK  that  the  di- 
rectors of  a  bank  may  appoint  ^nd  remove  any 
cashier  at  pleasure,  prevents  the  employment  of 
a  cashier  under  a  contract  putting  it  beyond 
the  power  of  the  board  to  remove  lum  at  any 
time. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {(  82-89;  Dec.  Dig.  «=> 
61.] 

2.  Barks  and  Bankinq  «=>3— Rsaui^AiiON— 
PowEB  or  State. 

The  state  has  the  right  to  prescribe  the  gen- 
eral polides  which  shall  be  observed  in  the  om- 
duct  of  a  banking  institation. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bonking,  Cent  Dig.  i  9 ;    Dec.  Dig.  «=33.] 

3.  conbtitutiohai.  liaw  «=»190  —  e^  posi 
Facto  Law. 

Rev.  St  1909,  f  1112,  providing  that  di- 
rectors may  appoint  and  remove  any  bank  cash- 
ier at  pleasure,  does  not  violate  Const  art  2, 
t  15,  denouncing  ex  post  facto  laws,  where  it 
was  in  existence  when  one  was  employed  aa 
such  cashier. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Lew,  Cent  Dig.  {§  631-533;  Dec.  Dig.  e=> 
190.] 

4.  CoNSTiTunoNAi.  Law  9s»146— Obuqation 
or  Contract. 

Such  statute  does  not  violate  Const  art  2, 
I  15,  denoundng  laws  impairing  the  obligatioD 
of  contracts,  where  it  was  in  existence  when 
one  was  employed  as  sudi  cashier. 

[Ed.  Note.— For  other  cases,  see  Oonstitation- 
al  Law.  Cent  Dig.  H  466,  457,  496;  Dec.  Dig. 
«s»146.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Frank  Kelly,  Judge. 

Action  by  the  Citizens'  Bank  of  Haytt 
against  Oiarles  Peter  Wells,  Jr.,  and  the  Na- 
tional Surety  Company.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Defendants  have  appealed  from  a  Judgment 
against  them  on  the  bond  of  defendant  'Wells 
given  by  him  with  bis  codefendant  as  hla 
surety  to  secure  the  bank  against  any  fallare 
of  Wells  to  properly  discharge  his  duties  as 
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casbler  of  said  bank.  No  point  is  made  on 
tbe  pleadings. 

The  evidence  shows  that  on  February  7, 
1911.  the  board  of  dlre<:tors  of  the  plaintiff 
bank  beld  a  meeting,  and  the  record  of  their 
proceedings  at  that  meeting  shows  the  fol- 
lowing: 

"T^e  members  of  the  board  elect  of  tbe  Clti- 
lens'  Bank  of  Hayti,'  Hajti,  Miaaouri,  met  at  Ita 
banking  boose  in  Hayti,  Missouri,  for  the  pur- 
pose of  organization  and  tbe  selection  of  offi- 
cers for  the  enaning  year." 

Also  tbe  following: 

"The  organization  was  then  perfected  by  tbe 
election  of  tbe  following  permanent  officers, 
vis.  Fred  Morgan,  president,  F.  M.  Perkins,  vloe 
president,  Chas.  Peter  Wells,  Jr.,  eaataier  and 
sec't,   Leo  Greenwell,   asst.   cashier." 

And  this:  ' 

"On  motion  of  Mr.  Perkins  duly  seconded  and 
carried  tbe  salary  of  tbe  cashier  and  asst.  cash- 
ier were  fixed  at  $75.00  and  $25.00  respectively." 

Thereui>on  the  defendants  executed  tbe 
bond  sued  upon  herein  In  the  sum  of  $10,000 
to  secure  the  faithful  execution  of  the  duties 
of  Wells  as  such  cashier.  Tbe  record  of  the 
proceedings  of  said  board  of  directors  there- 
after shows  the  following: 

"Hayti,  Mo.,  4/lOAl.  Upon  motion  of  Mr. 
Perkins,  seconded  by  Mr.  Sturm,  and  duly  car- 
ried, Hr.  Wells  was  asked  to  place  bis  resig- 
nation in  tbe  bands  of  the  directors,  such  resic- 
nation  to  take  effect  not  later  than  May  1st." 

Also  tbe  following: 

"Hayti.  Mo.,  April  12,  1911.  Minntes  of  tbe 
last  meeting  read  with  the  following  amend- 
ment by  Mr.  Bay,  and  were  then  approved. 
Following  the  words,  'such  resignation  to  take 
effect  not  later  than  May  1st,'  to  insert  the  fol- 
lowing words:  'Mr.  Wells  refused  to  tender  bis 
resignation,  saying  tbatihe  had  been  retained  for 
tbe  year  and  was  willing  to  continue  bis  duties, 
thereby  carrying  out  bis  part  of  the  contract.' 

"Motion  by  Mr.  Sturm  seconded  by  Mr.  Per- 
kins that  the  president  infMm  Mr.  Wells  that 
his  services  as  cashier  would  be  no  longer  needed 
after  the  3d  of  May,  1911." 

On  May  8,  1911,  Wells  owed  tbe  plaintiff 
on  an  overdraft  $11.92,  and  on  that  day  he 
drew  a  cashier's  check  on  plaintiff  bank  for 
$588.08,  took  that  check  over  to  tbe  bank  of 
Hayti,  and  "cleared"  the  two  banlis.  In  which 
clearing  that  check  was  placed  to  his  credit 
In  the  other  bank,  and  the  plaintifTs  account 
in  that  clearing  was  reduced  by  the  amount 
of  tbe  check.  Defendant  quit  tbe  service  as 
snch  cashier  under  protest  on  his  part  and 
only  because  of  snch  discharge.  He  testified 
that  be  considered  himself  engaged  as  such 
casbler  for  a  year,  and  that  he  took  the  mon- 
ey as  be  did  to  pay  himself  for  the  unexpired 
portion  of  that  year.  Defendant  offered  to 
prove  tbat  during  tbe  remainder  of  such  year 
be  tried  bat  failed  to  find  any  similar  em- 
ployment, and  tbat  he  was  during  tbat  time 
able  to  earn  only  a  small  amount  of  money 
by  working  ont  of  doors  In  bad  weather.  Tbe 
court  excluded  tbat  evidence,  and  gave  a 
peremptory  Instruction  to  tbe  Jury  to  find  for 
tbe  plaintiff  for  $588.08,  and  tbe  verdict  was 
retnmed  accordingly. 


Shepard,  Reeves  ^  MdCay,  of  Camtbers- 
vlUe,  for  appellants.  A.  Sloan  Oliver,  of 
CarutbersvlUe,  and  Arthur  L.  Oliver,  of  St 
Louis,  for  resiwndent. 

BOY,  C.  (after  stating  the  facts  as  above). 
[1]  Appellants  contend  that  the  facts  in  evl- 
doice  show  an  employmoit  of  Wells  for  one 
year,  and  they  cite  Davis  v.  Insurance  Co., 
181  Mo.  App.  363,  172  S.  W.  87,  as  authority 
for  tbe  proposition  that  under  such  employ- 
ment for  a  definite  term  the  employe  cannot 
be  rightfully  discharged  during  such  term. 
It  Is  suibcient  to  say  tbat  there  was  no  spe- 
cial statute  applicable  In  that  case  as  In  this. 
It  may  be  conceded  that  tbe  general  rule  was 
there  well  stated.  But  section  1112,  B.  S. 
1909,  provides: 

"The  directors  may  appoint  and  remove  any 
casbler  or  other  ofScer  or  employe  at  pleasure. 

The  evident  purpose  of  that  statute  was 
to  prevent  the  employment  of  such  bank  offi- 
cers under  a  contract  which  should  put  It 
beyond  the  power  of  tbe  board  to  remove  at 
any  time. 

[2]  Tbe  state  has  the  right  to  prescribe  tbe 
general  policies  which  shall  be  observed  In 
the  conduct  of  such  Institutions ;  and,  as  was 
well  said  In  Wells  v.  National  Surety  Co. 
(Ak>-)  184  S.  W.  474,  WeUs  entered  Into  bis 
employment  as  snch  cashier  with  luiowledge 
of  that  statute. 

[S,  4]  Appellants  say  that  tbe  statute  con- 
travenes section  16,  art  2,  of  our  state  Con- 
stitution, which  denounces  ex  post  facto  laws 
and  laws  Impairing  tbe  obligation  of  con- 
tracts. As  our  statute  was  li>  existence  when 
WeUs  was  employed  as  such  cashier,  tbe  stat- 
ute Is  not  subject  to  such  objection. 

The  Judgment  Is  affirmed. 

WILLIAMS,  a,  concurs. 

PER,  CURIAM.  The  forgoing  opinion  of 
BOT,  Co  Is  adopted  as  tbe  opinion  of  the 
Court 

WALKSB  and  BBVELLB,  JJ.,  concur. 
FABIS,  P.  J.,  not  sitting. 


LONGWOBTH  v.  KAVANATJGH. 

(No.  1784a) 

(Supreme  Goort  of  Missouri,  Division  No.  1. 
Dec.  20.  1916.) 

Pleadino  «=>248(17)  —  PETinoir  —  Aimnn- 

MKNT— D  EF  ABraSK. 

The  petition  alleging  that  plaintiff,  defend- 
ant, and  others  associated  to  procure  from  a 
county  a  franchise  for  ri^ht  to  construct  a  rail- 
road, plaintiff  to  have  a  sixteenth  interest  there- 
in, that  it  was  sold,  and  defendant  received  the 
price,  plaintiff's  proportion  of  which  is  sought 
to  be  recovered,  and  the  amended  petition  seek- 
ing tbe  same  recovery,  but  setting  forth  the 
roundalMut  way  In  which  defendant  sold  the 
franchise  and  Ncelved  tbe  price,  by  the  otganl- 
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cation  «f  another  coriwration,  there  la  not  a  de- 

gartnre;  the  same  cause  of  action  being  Included 
I  the  amended  petition. 

[Ed.  Note.— ror  other  cases,  see  Pleading, 
Cent.  Dig.  {  697 ;    Dec.  Dig.  cS=»248(17).] 

Appeal  from  St  Lonia  drcnlt  Court; 
Bogene  McQuillin,  Judge. 

Action  by  James  Longworth  against  Wil- 
liam K.  Kavanaugh.  From  an  adverse  judg- 
ment, plaintiff  appeals.  Berersed  and  re- 
manded. 

Bobert  B.  Collins,  of  St  Louis,  tor  appel- 
lant A.  &  J.  F.  Lee  and  T.  S.  McPheeters, 
Jr.,  all  of  St  Louis,  for  respondent 

BEOWN,  a  The  Judgment  appealed  from 
was  rendered  upon  tbe  defendant's  motion  to 
strike  out  the  plaintiff's  fourth  amended  pe- 
tition on  the  ground: 

"That  the  cause  of  action  therein  aonght  to  be 
enforced  is  an  entirely  different  cause  of  action 
from  that  sought  to  be  asserted  by  plaintiff  in 
the  original  petition." 

Tbe  motion  was  sustained,  and  the  plain- 
tiff declining  to  plead  further,  Judgment  was 
rendered  for  the  defendant  The  only  ques- 
tion presented  by  the  record  is  therefore  the 
question  of  departure,  and  we  will  only  make 
such  a  statement  of  the  record  as  ia  neces- 
sary to  present  it.  The  original  petition  was 
against  the  respondent  and  two  other  defend- 
ants who  have  been  dr<H>ped  from  the  suit 
It  states  that  they  and  the  plaintiff  associat- 
ed themselves  together  "for  the  purpose  of 
procuring  a  franchise  from  the  county  of  St 
Louis  in  the  state  of  Missouri  for  the  right 
to  construct  own,  and  operate  a  belt  line  of 
railroad  in  salA  St  Louis  county,"  connecting 
the  lines  of  the  Burlington  and  St  Louis  & 
San  Francisco  Bailroads;  and  that  the  plain- 
tiff was,  by  agreement  with  the  defendants, 
to  have  and  own  one-sixteenth  part  of  said 
franchise  or  right  That  afterward  the  de- 
fendants procured  and  sold  the  same  for 
$200,000,  which  they  received  and  have  refus- 
ed to  pay  over  any  part  thereof  to  the  de- 
fendant, for  which  Judgment  is  asked  in  the 
sum  of  $12,600. 

The  fourth  amended  petition  states  that  on 
the  date  mentioned  the  plaintiff  and  defend- 
ant and  other  parties,  four  of  whom  are  nam- 
ed and  the  others  alleged  to  be  unknown  to 
plaintiff,  but  were  represented  by  defendant, 
associated  themselves  together  for  the  pur- 
pose of  building,  constructing,  maintaining, 
and  operating  a  railroad  through  St  Louis 
county  and  of  obtaining  from  said  county  a 
right  or  franchise  for  that  purpose,  by  ao 
agreement  by  which  the  plaintiff  should  have 
one-sixteenth  of  wliatever  rights,  property, 
or  interests  said  association  should  thereaft- 
er acquire,  the  remainder  to  be  distributed 
among  the  other  parties  to  the  association 
In  proportions  unknown  to  the  plaintiff. 
That  in  pursuance  of  said  agreement  the 
association  afterward  acquired  the  stock  of 
tbe  Central  Belt  Bailway  Company,  a  cor- 
poration organized  nnder  the  laws  of  this 


state,  with  authority  to  construct,  maintain, 
and  operate  a  railroad  through  said  county, 
and  which  thereupon  obtained  from  the  coun- 
ty the  right  or  franchise  to  construct  main- 
tain, and  operate  its  railway.  That  there- 
after the  owners  of  the  capital  stock  of  said 
Central  Belt  Bailway  Company  caused  an- 
other railway  corporation  to  be  formed  for 
the  same  purpose  under  the  name  of  St 
Louis  Belt  &  Terminal  Bailway  Company, 
thirteen-slxteenths  of  the  capital  stock  of 
which  was  owned  by  the  plaintiff  and  defend- 
ant and  those  associated  with  them  in  said 
enterprise,  to  which  the  said  franchise  was 
transferred.  That  all  the  interests  of  plain- 
tiff nnder  said  agreement  in  the  stock  of 
both  said  railroad  companies  was  held  by  de- 
fendant in  his  own  name  for  the  use  of  plain- 
tiff. That  afterward  the  defendant  acting 
for  both  said  corporations  and  the  said  as- 
sociation of  individuals,  sold  all  the  stock  of 
the  St  Louis  Belt  &  Terminal  Bailroad 
Company  to  the  Terminal  Bailway  Associa- 
tion of  St  Louis,  receiving  in  payment  there- 
for the  sum  of  $160,000,  one-sixteenth  of 
which  was  the  property  of  plaintiff,  and  all 
of  which  was  paid  to  the  defendant,  where- 
by he  became  indebted  to  plaintiff  in  the 
sum  of  $10,000,  which  he  has  failed  and  re- 
fused to  pay,  and  for  which  Judgment  is 
asked. 

1.  In  the  foregoing  statement  we  have  only 
Included  those  features  of  the  petition  neces- 
sary to  the  consideration  of  the  single  point 
involved;  that  is  to  say,  whether  or  not  the 
cause  of  action  attempted  to  be  set  out  in  the 
fourth  amended  petition  Is  a  departure  from 
the  cause  of  action  'which  the  plaintiff  at- 
tempted, to  state  in  the  original  petition, 
leaving  all  other  questions  with  reference 
to  the  form  or  sufficiency  of  the  pleading  to 
be  ra^ed  if  the  parties  shall  be  so  advised, 
by  demurrer,  as  provided  in  the  Code  of  Civil 
Procedure.    Section  1800,  B.  S.  1909. 

2.  Tbe  arguments  of  the  parties,  both  oral 
and  printed,  disclose  little  difference  between 
them  as  to  the  principle  governing  the  ques- 
tion they  present  but  the  standpoints  from 
which  they  present  the  facts  differ  widely.  It . 
is  admitted  by  both  that  the  failure  of  the 
original  petition  to  state  a  cause  of  action 
does  not  preclude  the  plaintiff  from  stating 
a  cause  of  action  growing  out  of  the  same 
facts  by  amendment.  This  was  recognized 
by  the  Legislature  in  the  enactment  of  that 
provision  of  the  Code  concerning  the  right  to 
amend  after  demurrer  sustained.  Section 
1803,  B.  S.  1909.  In  the  Ught  of  this  self- 
evident  proposition  we  will  examine  the 
statement  of  facts  in  the  original  petition. 

It  states  that  the  plaintiff  and  defendant 
and  others  "associated  themselves  for  the 
purpose  of  procuring  a  franchise  from  the 
county  of  St.  Louis,  •  •  •  for  the  right 
to  constmct,  own,  maintain,  and  operate  a 
belt  line  of  railroad"  in  said  county,  connect- 
ing what  we  know  to  be  two  great  lines  of 
railway  entering  that  county.  The  right  to 
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coDstmet,  maintain,  and  operate  such  a  line 
of  railroad  iHrooeeda,  not  from  tbe  county, 
bnt  from  tbe  state.  State  ex  rel.  v.  Williams, 
227  Mo.  32,  127  S.  W.  52;  Kansas  &  Texas 
ttj.  T.  Northwestern  Coal  &  Mining  Company, 
161  Mo.  288,  61  S.  W.  684,  51  L.  K.  A.  936,  84 
Am.  St.  B^>.  717.  It  la  granted  by  the  terms 
of  section  3048,  Reylsed  Statutes  1909,  fbr 
public  purposes.  By  the  same  section  a  cor 
poratlon  formed  under  the  article  In  which  It 
occurs  Is  given  power  to  construct  Its  rail- 
road along  or  upon  any  street  or  highway 
upon  condition  tiiat  It  obtain  the  assent  of 
the  corjwrate  authorities  of  the  dty,  or  the 
county  court  of  the  county,  as  the  case  may 
be.  This  authority  is  not  given  to  private 
persons  or  for  private  purposes,  but  can 
only  be  exercised  for  public  use  by  the  Quasi 
public  corporations  In  which  it  is  vested  by 
the  Legislature.  In  this  connection  the  coun- 
ty can  give  no  other  right  than  its  assent, 
under  this  statute,  to  a  corporation  so  organ- 
ized to  construct  the  road  upon  and  across 
public  streets  and  highways  which  the  law 
has  Intrasted  to  Its  control,  and  this  assent 
Is  the  right  to  which  the  clause  of  the  peti- 
tion we  have  quoted  evidently  refers.  Its  ac- 
quisition Involves  the  organization  of  a  cor- 
poration with  the  requisite  capital  stock 
for  the  puipoae  of  locating  and  constructing 
the  road,  and  its  actual  location  so  far  as  is 
necessary  to  determine  the  franchise  requir- 
ed. The  only  Interest  which  'any  private  In- 
dividual can  obtain  in  such  property  is 
through  the  capital  stock  of  the  corporation. 
3.  The  fourth  amended  petition  sets  out 
that  this  county  franchise  was  acquired 
through  the  Central  Belt  Railway  Company, 
organized  under  the  laws  of  this  state,  with 
authority  to  construct,  maintain,  and  operate 
a  railway  in  said  county,  the  capital  stock 
of  whicb  Iiad  been  acquired  by  the  defend- 
ant in  pursuance  of  the  agreement  with 
plaintiff  set  out  in  the  original  petition.  The 
original  petition  states  that  the  franchise 
was  s(fld  and  transferred  by  defendant  for 
a  sum  theretn  named,  his  proportion  of  which 
the  plaintiff  is  seeking  to  recover;  while  the 
fourth  amended  petition  sets  forth  the  round- 
about way  in  which  this  was  accomplished 
by  the  organization  of  an  intermediary  cor- 
poration by  the  stockholders  of  the  Central 
Belt  Hallway  Company  with  authority  to 
construct,  maintain,  and  operate  the  same 
railroad,  and  the  transfer  of  the  entire  capi- 
tal stock  of  the  latter  for  the  sum  of  $160,- 
000,  one-sixth  part  of  which  is  claimed  by 
the  plaintiff  under  the  arrangement  mention- 
ed In  the  original  petition.  It  does  not  ap- 
pear that  at  the  time  of  the  transfer  of  the 
stock,  the  St  Louis  Belt  &  Terminal  Rail- 
way Convany  had  any  other  property  than 
this  county  franchise.  It  was  for  the  value 
of  this,  as  demonstrated  by  the  sale  of  the 
Terminal  Railway  Association,  that  the  suit 
appears  from  the  original  petition  to  have 


been  brought,  and  this  eame  cause  of  action, 
stated,  perhaps  with  greater  particularity, 
la  Included  In  the  last  petition,  which  we  do 
not  think  constitutes  a  departure  from  the 
original  claims. 

For  the  reasons  stated,  the  Judgment  of  the 
circuit  court  la  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

RAILET,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWM,  a,  la  adopted  aa  the  oi^nion  of  the 
court    All  concur. 


STATH  V.  FLETCHER.     (No.  10707.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec  6,  1916.) 

1.  Gbihiital     Law     <Ss>1109(0)  —  Appeal — 
HABKI.BS8  Ebbob— Evidence. 

In  a  prosecution  for  murder,  where  the  prin- 
cipal fact  that  defendant  struck  the  fatal  blow 
was  estAblislied  and  no  longer  subject  to  con- 
troversy, the  admission  of  testimony  bow  far 
in  the  witness'  opinion  he  could  have  heard  the 
blow  defendant  struck  in  aasanltinK  deceased 
was  harmleaa. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  3137,  3138 ;  Dec.  Dig.  <S=» 
1169(9).] 

2.  HouiciDE  <8=9l75— Evidence. 

The  question  to  a  medical  witness  who  ex- 
amined deceased  as  to  which  side  of  the  bead 
deceased  was  struck  on  was  proper  as  simply 
seeking  to  more  definitely  locate  the  wound, 
which  the  phytdcian's  testimony  and  that  of 
other  witnesses  located  generally  on  the  head. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §i  375-378;   Dec  Mg.  <S=»175.] 

8.  HouiciDE     9=»3S8(4)— Affea]>— Habicless 

Ebbob. 
Eirror  committed  in  admitting  testimony  as 
to  defendant's  conduct  and  Imprecations,  burled 
at  a  nephew  of  deceased  a  short  time  aiter  de- 
fendant struck  the  latter,  was  cured  by  the 
court's  ordering  it  to  be  stricken  from  the  rec- 
ord. 

[Sd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ^  712 ;    Dec  Dig.  «=>338<4).] 

4.  Homicide  «=»169(S)— Bvides^ce. 

The  court  properly  excluded  testimony 
sought  to  be  elicited  by  defendant  from  the 
state's  witnesses  as  to  the  difficulty  in  which 
deceased  had  been  engaged  with  a  third  person 
before  deceased  was  strudk  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  343;    Dec  Dig.  <S=3l69(3).] 

5.  Cbiminal  Law  «=»368(3)— Evidence— Res 
GEST..B— Exclamation  bt  Btstandeb. 

The  admission  in  evidence  of  an  exclama- 
tion by  a  bystander,  immediately  following  the 
striking  of  the  fatal  blow  by  defendant  and  as 
deceased  fell,  that,  "There  u  a  dead  man,"  was 
proper,  since  the  declaratloas  of  a  bystander, 
made  under  such  circumstances  as  to  render 
them  otherwise  admissible,  are  not  to  be  ex- 
cluded because  made  by  one  not  an  actnal  par- 
ticipant 

[BJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  }  821 ;    Dec.  Dig.  «»368(3).] 

6.  Eohicidk    «=>158(3)— EviDBNOB— Oenxbal 

EXFBESSIORB  OF  ILL  WiLL. 

Testimony  that  a  witness  heard  defendant 
say,  while  at  the  scene  of  the  killing  on  the 
day  when  it  took  place,  "I  am  going  to  get  him 
some  day,"  mentuming  no  name,  was  compe- 
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tent  to  show  defendant's  general  malicious  pur- 
pose to  kill  or  injare  some  one ;  the  remoteness 
of  the  threat  not  affecting  its  competency  as 
evidence. 

[ISd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  295 ;   Dec.  Dig.  «=>158(3).] 

7.  Criminal  Law  «=>i{90— Bvidkhcb— Iitten- 
TioN  or  Dbfendakt  in  Stkikiro  Fatal 
Blow. 

The  court  erred  in  sustaining  the  state's  ob< 
jection  to  the  question  to  defendant  on  the 
witness  stand  wnetlier  he  intended  to  kill  de- 
ceased when  he  struck  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  858 ;   Dec.  Dig.  «=>890.] 

8.  Homicide  <g=s>339— Appeal— Habmt.ebb  Bb- 
ROB— liuLiNo   ON   Evidence. 

The  trial  court's  ruling  sustaining  the  state's 
objection  to  the  Question  to  defendant  whether 
he  intended  to  kill  deceased  when  he  struck  him 
was  harmless,  where  defendant  answered  no, 
where  no  attempt  was  made  to  have  the  ques- 
tion and  answer  stricken  out,  and  the  testimony 
of  many  witnesses  and  the  physical  facts  were 
against  defendant 

[E}d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  714;   Dec.  Dig.  (S=»330.] 

9.  WiTHEBSBS  «=»274(1)  —  Cboss-Ex^mina- 
TioN— Witness  as  to  Chabactob  of  Db- 
ceased. 

Witnesses  who  had  testified  that  deceased 
was  of  a  rash  and  violent  disposition  were  prop- 
erly permitted,  on  cross-examination,  to  state 
that  so  far  as  they  personally  knew  him  he  was 
a  quiet  and   peaceable  man. 

[£3d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  I  966;   Dec.  Dig.  €=9274(1).] 

10.  Homicide  <S=>3— "Deadly  Weapon" — 
"Danoebodb  Weapon." 

A  club  or  stick  of  wood,  3  feet  long  and  2^ 
inches  wide,  with  which  defendant  struck  and 
killed  deceased,  was  a  dangerous  and  deadly 
weapon  per  se. 

[Bd.  Note.T-For  other  cases,  see  Homicide, 
Cent  Dig.  g  6 ;    Dec.  Dig.  <S=>3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dangerous  Weapon; 
Deadly  Weapon.] 

11.  CBunNAL    Law     «=»823(2)— Trial  —  1n- 

8TRTJCTI0N— Cube. 
An  instruction  was  not  erroneous  because 
assuming  that  the  club  or  stick  of  wood,  3  feet 
long  and  2%  inches  wide,  with  which  defend- 
ant struck  and  killed  deceased,  was  a  deadly 
weapon,  where  another  instruction  expressly  re- 
quired the  jury  to  tind  whether  or  not  the  club 
was  a  deadly  weapon. 

[E5d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1992-1995,  3158;  Dec  Dig. 
«s>S23(2).] 

12.  Criminal  Law  «=»761(12)— Trial— In- 
structions—Absxtmiho  Facts. 

The  instruction  that  if  the  jary  found  de- 
fendant willfully,  premeditatedly,  and  with  mal- 
ice aforethought,  but  not  deliberately,  strudc 
deceased  with  a  wooden  club,  and  that  deceas- 
ed, witliin  a  year  and  a  day  after  such  strik- 
ing, died  from  the  effects  of  such  striking  and 
beating  and  wounding  done  by  defendant  they 
should  find  defendant  guilty  of  murder  in  the 
second  degree  was  not  erroneous  as  assuming 
that  the  state  had  established  the  beating  and 
wounding. 

[Ed.  Note.— For  other  mses,  see  Criminal 
Law,  Cent  Dig.  gg  1731,  1757;  Dec.  Dig.  «=» 
761(12).] 

13.  Homicide  «t=>285— "Beating"— "Wound- 

IKO." 

Where  defendant  struck  deceased  but  one 
blow  with  a  club,  fracturing  his  skull,  there  was 


nevertheless  a  "beating"  or  '^iroiindiiig,''  Justify- 
ing the  use  of  the  terms  in  an  instruction. 

[Ejd.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  g  685;    Dec.  Dig.  «=3285. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beat;    Wound.] 

14.  HoiaoiOK  «=s>300(3)— iNBTBUonoN— Selt- 
Defensk. 

The  instruction  on  self-defense,  containing  all 
the  material  elements  necessary  to  properly  pre- 
sent the  doctrine  under  which  self-defense  is 
applicable  to  a  case  of  the  character  involved, 
was  proper. 

[£jd.  Note.— For  other  cases,  see  H(»nicide. 
Cent  Dig.  {  617 ;   Dec.  Dig.  «=»30O(3).] 

16.  Homicide  ®=3300(7>— Irstbuotion— Scl>^ 
Defense — "Rash"—  Turbulent  'r-"QuAB- 
belsome"— "Violent"— "Danckbous." 
The  instruction  that  if  the  jury  found  that 
deceased  was  of  a  rash,  turbulent  snd  violent 
dispoflition  and  the  defendant  knew  of  sudi  dis- 
position, it  was  a  circumstance  for  consideration 
in  considering  the  reasonable  cause  for  defend- 
ant's apprehension  of  great  physical  injury  to 
himself  was  not  erroneous  as  requiring  the  jury 
to  find  that  deceased  was  of  a  rash,  turbulent, 
and  violent  disposition,  instead  of  a  man  of 
turbulent,  quarrelsome,  and  dangerous  disposi- 
tion, as  stated  in  the  testimony  of  some  of 
the  witnesses,  there  being  no  substantial  dif- 
ference in  the  meanings  of  the  two  expressions 
"rash,"  meaning  hasty,  a  "turbulent"  man,  be- 
ing one  given  to  contention  or  of  a  boist^xras 
nature,  conveying  the  same  meaning  to  the  ordi- 
nary mind  as  "quarrelsome,"  though  not  techni- 
cally synonymous  therewith,  while  a  "violent" 
man  la  necessarily  a  "dangerous"  one. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  g  622;    Dec  Dig.  «=9300(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dangerous;  Rash ; 
Violent] 

16.  Homicide     ^=379— "Manslauohteb     in 
Fourth  Dkobee." 

"Manslaughter  in  the  fourth  degree"  is  the 
intentional  killing  of  a  human  being  in  the  heat 
of  passion  on  reasonable  provocation,  without 
mafice  or  premeditation,  and  under  such  circiim- 
atances  as  will  not  render  the  killing  justifiable 
or  excusable  homicide,  and  the  provocation  re- 
quired to  reduce  a  killing  to  manslaughter  in 
the  fourth  degree  mnst  consist  of  personal  vio- 
lence, at  common  law  and  under  Uie  statute; 
Rev.  St  1909,  g  4468. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  105;  Dec.  Dig.  «s>79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter  In 
Fourth  Degree.] 

17.  Homicide  €=>46— Manslauohteb— Pbov- 
oc  ATio  N — Threat. 

Words  of  reproach,  however  grievous,  are 
not  sufficient  to  free  a  defendant  in  a  case  of 
homicide  from  the  guUt  of  murder,  nor  will 
contemptuous  or  insulting  actions  or  eestures, 
unaccompanied  by  an  assault,  reduce  the  killing 
to  manslaughter. 

[E!d.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  g  69;   Dec  Dig.  0=945.] 

18.  Homicide       «=3309(6)  —  Instbucttorb — 
Manslauohteb. 

Where  there  is  no  evidence  of  physical  vio- 
lence toward  defendant  by  deceased,  an  instme- 
tion  on  manslaughter  in  the  fourth  degree  vr^/ 
not  authorized. 

[Ed.  Note. — For  other  cases,  see  Homlddew 
Cent  Dig.  g  655 ;    Dec.  Dig.  «=»309(6).] 
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19.  BoKioiDB  «s»19Q(9)— KviDXircx— UiTCOM- 

KintxoATED  Threats. 
7*681^0117  as  to  deceased's  uncommunicat- 
ed  threats  is  admissible,  wbere  there  is  a  doubt 
as  to  who  was  the  aest^ssor  in  the  fatal  affray. 

[E2d.    Note.— For  other  cases,  see   Homidds, 
Cent.  Di«r.  i  401 ;  Dec.  Vig.  <3=>19(K8).1 
aO.  Ckuiinai.  JLaw  «=3824(4)— Inbtbuction  — 

Uncomuunicateo  Tiib£ats  —  Necessity  of 

Reqtjest. 
TVhere  a  correct  instruction  was  given  on 
the  issue  of  self-defense  and  the  jury  told  that, 
in  passing  on  the  question  whether  defendant 
had  reasonable  grounds  to  Believe  it  was  neces- 
sary to  strike  deceased  to  protect  his  life,  they 
should  consider  all  the  facts  and  drcnmstances 
in  the  case,  and  defendant  failed  to  request  ad- 
ditional instructions,  he  could  not  complain  that 
an  instruction  was  not  given,  calling  the  jury's 
attention  to  uncommunicated  threats  by  de- 
ceased, of  which  there  was  testimony. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  (  1998;    Dec.  Dig.  <g=»824(4).) 

21.  CRiHinAi.  Law  <g=»655(l)— Tbial  —  Con- 
DticT  OF  CouBT— Manifestation  of  Debibb 

TO  EXPEDITK  TBIAL. 

The  remarks  and  conduct  of  the  trial  judge, 
manifeating  his  desire  to  expeditiously  bear  the 
case,  without  denying  defendant  any  right  to 
which  he  was  legally  entitled,  were  not  errone- 
ous. 

iSa.  Note.— For  other  cases,  see  Crimiaal 
Lew.  Cent.  Dig.  Hi  1620,  15.S7;  Dec.  Dig.  «=» 
635(3  >.] 

Appeal  from  ClxcnU  Court,  New  Madrid 
County:    Sterling  H.  McCarty,  Judge. 

Dutcb  Fletcher  was  convicted  of  murder, 
and  he  appeals.    Judgment  affirmed. ' 

In  July,  1815,  an  Information  was  filed  by 
the  prosecuting  attorney  of  New  Madrid 
county,  charging  defendant  with  murder  In 
the  first  degree  in  having  struck  with  a  club 
and  UUed  one  Jack  WaUker.  On  a  trial  de- 
fendant was  convicted  of  murder  In  the  sec- 
ond degree,  and  sentenced  to  25  years'  Im- 
prlsmment  In  the  penitoitiary.  From  this 
judgment  he  appeals. 

On  July  14,  1916,  a  barbecue  was  held  at 
Higerson  Landing  In  New  Madrid  county. 
The  festivities  continued  during  the  day  and 
ontll  the  succeeding  morning.  There  was 
dancing  and  coodderable  drinking.  Defend- 
ant and  the  deceased  were  in  attendance. 
In  the  early  morning  of  the  second  day  the 
deceased  bad  a  difficulty  with  one  Craig  Nel- 
son. After  they  were  separated  the  defend- 
ant, who  had  not  .participated  In  the  affray, 
said  that  the  assault  of  the  deceased  upon 

Nelson  was  a  "d d  cowardly  act."    The 

deceased,  after  the  difficulty  with  Nelson, 
walked  across  the  dancing  platform  and, 
placing  one  foot  on  a  bench  near  the  edge  of 
the  platform,  leaned  hia  head  on  his  hand 
and  stood  looking  out  over  the  river.  The 
defendant  walked  rapidly  into  the  circle  of 
five  or  six  pers<ms  standing  around  deceased, 
and,  approaching  the  latter  from  the  rear, 
struck  him  on  the  head  with  a  club  3  feet 
in  length  and  2^  inches  In  diameter,  and 
felled  him  to  the  floor.  Not  a  word  was  ex- 
changed between  the  parties  before  the  blow 
was  struck.    Defendant  struck  the  deceased 


one  more  blow  wbUe  he  was  lying  on  the 
floor.  Defendant  then  ran  back  Into  the 
crowd  near  at  hand,  and  as  some  one  exclaim- 
ed, "Who  hit  Jack  Walkery  defendant  said, 
"I'm  the  man;  I'm  the  guy  that  hit  him." 
This  he  repeated  three  or  four  times.  De- 
ceased at  the  time  of  this  occurrence  had  no 
weapons  on  his  person.  Many  of  the  men 
at  this  barbecue  were  In  a  drunken  condition 
at  the  time  of  this  affray,  and  a  number  of 
other  difficulties  had  occurred  during  the  day; 
but,  as  they  have  no  connection  with  the 
affray  which  resulted  In  the  killing,  it  is  un- 
necessary to  burden  this  statement  with  a 
recital  of  them  as  they  appear  In  the  tran- 
script. The  deceased  was  rendered  Insensible 
by  the  blow,  and  never  regained  conscious- 
ness, but  died  at  his  home  the  succeeding 
day.  The  wound  Inflicted  and  which  caused 
bis  death  was  a  fracture  of  the  skull  a  little 
to  the  left  of  the  median  line.  In  August, 
1914,  the  defendant  having  abruptly  left  a 
task  he  had  engaged  to  perform  for  the  de- 
ceased, some  sharp  words  ensued  between 
them.  The  details  of  this  controversy  are  not 
material,  except  as  showing  the  probable 
cause  of  certain  threats  made  prior  to  the 
killing  by  the  defendant  against  the  deceased 
of  which  there  was  testimony. 

There  were  witnesses  who  testified  that 
they  heard  deceased  make  threats  against 
the  defendant  a  short  time  before  the  latter 
struck  him.  Others  stated  that  they  had  seen 
the  deceased  have  a  pair  of  brass  knucks 
the  day  of  the  difficulty,  and  that  the  de- 
ceased was  a  violent  man  of  turbulent  dis- 
position. The  defendant's  account  of  the 
affray  is  as  follows;  Immediately  after  the 
fight  between  Craig  Nelson  and  the  deceased 
the  latter  turned  to  the  defendant  and  said. 

"You  8 of  a  b ,  I  am  In  this,  and  I'll 

get  you;"  that  deceased  had  knucks  under 
his  hand  at  the  time  he  made  this  threat; 
that  defendant  said  nothing  to  him,  and  when 
the  deceased  came  towards  him  he  retreated 
and  picked  up  a  stick;  that  deceased  put 
his  hand  In  his  pocket,  and  defendant  thought 
he  was  going  to  hit  him  with  the  knucks  or 
shoot  him,  and  that  is  why  he  knocked  him 
down;  that  he  did  not  hit  deceased  after  he 
fell.  Witnesses  In  rebuttal  testified  that  de- 
ceased had  no  knucks  or  other  weapons  of 
any  kind,  and  was  inoffensively  standing 
looking  out  over  the  river  when  he  was  as- 
saulted by  the  defendant. 

R.  L.  Ward,  of  Caruthersville,  and  Thos. 
OalUvan,  of  New  Madrid,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Thomas  J. 
Higgs,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  I.  Rulings  on  Teatimonv.  It 
is  contended  that  the'  trial  court  erred  in 
Its  rulings  on  the  testimony.  Defendant's 
first  assignment  in  this  regard  Is  that  a 
witness  was  permitted  to  state  how  far,  in 
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bla  opinion,  he  could  have  beard  tbe  blow 
tbe  defendant  stmck  In  assaulting  tbe  de- 
ceased. Wben  tbe  Inquiry  was  made  which 
elicited  this  statement  tbe  fact  bad  been 
established  that  tbe  defendant  bad  struck 
tbe  deceased,  and  that  tbe  tatter's  death 
was  due  to  tbe  blow.  As  a  general  mie,  a 
witness  can  only  state  facts  and  circum- 
stances concerning  a  matter  under  investi- 
gation, and  not  bis  inferences  or  (pinions, 
which  are  nothing  more  than  conjectures 
and  their  admission  error.  While  error  is 
presumptively  prejudicial  (State  v.  Taylor, 
118  Mo.  loc.  dt.  161,  24  S.  W.  449),  an  analy- 
sis of  tbe  facts  in  a  given  case  will  enable 
It  to  be  determined  whether  the  presump- 
tion Is  to  be  confirmed  or  eliminated.  In 
tbe  Instant  case  tbe  principal  fact,  or  that 
which  constituted  tbe  gravamen  of  the  of- 
fense, viz.,  that  tbe  defendant  struck  tbe  fa- 
tal blow,  bad  been  established  and  was  no 
longer  a  subject  of  controversy.  Under  this 
state  of  facts  tbe  defense  was  limited  to  tes- 
timony tending  to  palliate  or  excuse  the  of- 
fense. What  effect,  therefore,  did  tbe  wit- 
ness' statement  have  on  tbe  case?  It  nei- 
ther Intimated  nor  expressed  a  conclusion  as 
to  the  principal  fact  or  the  effect  of  defend- 
ant's act,  nor  did  It  have  a  tendency  to  less- 
en tbe  force  of  bis  defence;  It  had  reference 
to  an  Immaterial  matter,  viz.  the  volume 
of  the  sound  produced  by  defendant's  blow; 
It  was  Irrelevant,  It  is  true,  but  free  from 
prejudicial  effect,  and  the  presumption  that 
arose  from  its  admission  is  eliminated.  The 
Inquiry  made  of  tbe  physician  who  examined 
the  deceased  after  he  was  struck  was  in  re- 
gard to  a  fact  which  the  former  must  neces- 
sarily have  been  in  possession  of  after  his 
examination  of  tbe  deceased,  viz.  on  which 
side  of  tbe  head  was  tbe  deceased  struck? 
Not  only  tbe  physician's  testimony  but  that 
of  other  witnesses  had  established  tbe  fact 
that  the  defendant's  blow  produced  a  wound 
about  the  siz^  of  a  dollar  on  defendant's 
head,  and  that  tbe  table  of  bis  skull  was 
fractured.  Tbe  Inquiry  simply  sought  to 
more  definitely  locate  the  wound,  and  was 
not  error. 

[3]  If  error  was  committed  In  admitting 
testimony  of  a  witness  as  to  defendant's  con- 
duct and  imprecations  hurled  at  a  nephew 
of  tbe  deceased  a  short  time  after  be  struck 
tbe  latter,  It  was  cured  by  the  court  order- 
ing it  to  be  stricken  from  the  record.  This 
gave  the  Jury  to  understand  they  were  not 
to  consider  it.  The  brief  of  coimsel  for  de- 
fendant does  not  fairly  state  the  facts  as 
to  tbe  court's  action  in  regard  to  this  al- 
leged error. 

[4]  The  court  properly  excluded  the  tes- 
timony sought  to  be  elicited  by  the  defend- 
ant from  the  state's  witnesses  as  to  the 
dlfBculty  which  tbe  deceased  had  been  en- 
gaged in  with  Craig  Nelson  before  deceased 
was  struck  by  defendant.  State  v.  Hanson, 
231  Mo.  14,  132  S.  W.  246.    Tbe  alleged  pur- 


pose of  this  testimony,  said  ooxmsel  for  de- 
fense, was  to  show  that  tbe  deceased  was 
mad.  Of  what  avail  would  this  have  been 
to  defendant  If  admitted?  The  attitude  of 
the  deceased  when  felled  by  tbe  defendant 
was,  not  only  noncombatlve,  but  positively 
passive.  If  mad,  it  was  a  most  deUgbtfal 
form  of  frenzy,  because  many  witnesses  say 
he  was  'looking  out  over  tbe  river."  Tbus 
occupied,  U  In  anger,  it  was  not  directed 
toward  the  defendant,  because  the  latter 
approached  the  deceased  from  tbe  rear,  ac- 
cording to  tbe  state's  witnesses,  and  Inflict- 
ed tbe  blow  without  his  vlcUm  knowing 
of  bis  presence.  Tbe  trial  court,  therefore, 
ruled  rightly  In  excluding  this  testimony. 

[6]  Defendant  complains  of  the  admission 
in  evidence  of  an  exclamation  made  by  one 
of  tbe  bystanders  Immediately  following  tbe 
striking  of  tbe  blow  by  defendant  and  as 
deceased  fell,  to  tbe  effect  that,  "There's  a 
dead  man."  Tbe  exclamation  was  contem- 
poraneous with  tbe  principal  act  The  cir- 
cumstances under  which  it  was  made  indi- 
cate that  it  was  voluntary,  spontaneous,  and 
not  due  to  any  deliberate  design.  While 
there  Is  some  conflict  in  tbe  authorities  In 
other  Jurisdictions  as  to  whether  tbe  decla- 
rations of  a  bystander  are  admissible  as  a 
part  of  tbe  res  gestn,  the  better  reasoned 
opinions,  bold'  that  If  tbe  declarations  are 
made  under  such  circumstances  as  to  render 
them  otherwise  admissible,  they  are  not  to 
be  ezduded  because  made  by  one  who  was 
not  an  actual  participant  In  the  transaction, 
but  a  mere  looker-on.  See  cases  under  sec- 
tion 162,  10  R.  C.  I/.  In  Mlssouil  the  ex- 
clamation of  a  bystander  under  tbe  facta 
here  In  evidence  has,  in  conformity  with  tbe 
rule  above  stated,  been  held  admissible. 
State  T.  Elklns,  101  Ma  loc.  dt  361.  14  S. 
W.  116.  The  trial  court  did  not  err,  there- 
fore, in  admitting  testimony  as  to  tbe  ex- 
clamation. 

[6]  A  witness,  testifying  tor  tbe  states 
said  that  be  bad  heard  the  defendant  say, 
while  at  the  barbecue  tbe  day  of  the  homi- 
cide, "I  am  going  to  get  him  some  day."  No 
name  was  mentioned.  The  offer  of  this  tes- 
timony was  subsequent  to  tbe  introduction 
of  evidence  on  tbe  part  of  tbe  state,  show- 
ing that  tbe  defendant  had  expressed  ill  will 
towards  tbe  deceased,  on  account  of  tbe  lat- 
ter having  discharged  defendant  from  his 
service  during  tbe  preceding  summer.  The 
witness'  testimony  as  to  tbe  defendant's 
statem^it  was  objected  to  by  tbe  defense: 
First,  because  it  was  too  remote;  and,  sec- 
ond, because  no  name  vras  mentioned.  The 
remoteness  of  the  statement  or  threat  will 
not  affect  Its  competency  as  evidence.  State 
v.  Hyder,  258  Mo.  225,  167  S.  W.  1^4;  State 
V.  Wilson,  250  Mo.  323,  157  S.  W.  813.  While 
testimony  of  this  character  Is  not  admissi- 
ble as  a  part  of  the  res  gestie,  tbe  fact  that 
tbe  deceased  during  tbe  same  day  became 
the  victim  of  defendant's  ill  wlU  renders  the 
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statement  competent  to  show  bis  general 
malice  and  pnrpose  to  kill  or  Injure  some 
one.  State  v.  Feeley,  194  Mo.  loc.  dt.  313, 
92  S.  W.  663,  8  L.  B.  A.  (N.  S.)  351,  112  Am. 
St.  Rep.  6U;  State  v.  Sharp,  283  Mo.  loc. 
dt  287,  185  S.  W.  488. 

[7,  •]  Coanad  for  defendant  asked  blm 
on  the  witness  stand  whether  he  Intended  to 
kill  the  deceased  when  he  atrock  him.  De- 
fendant answered,  "No."  Clonnsel  for  the 
state  thereupon  interposed  an  objection  to 
the  question,  which  the  trial  court  sustained, 
but  no  attempt  was  made  to  hare  the  qnes- 
tlon  and  answer  stricken  oat.  Under  onr 
holdings  In  State  t.  Palmer,  88  Mo.  668,  and 
State  y.  Banks,  73  Mo.  692,  this  ruling  was 
error;  but  in  what  respect  was  the  defend- 
ant thereby  injured?  He  had  answered  the 
question,  and  the  influence  or  effect  of  his 
answer  nimn  the  triers  of  the  fact  had  been 
accomplished.  Olfermann  v.  U.  D.  By.  Go., 
125  Mo.  408,  28  S.  W.  742,  46  Am.  St  Rep. 
483;  Brown  t.  Railroad,  127  Mo.  App.  614, 
106  S.  W.  581;  State  v.  Curtner,  262  Mo. 
214,  170  S.  W.  1141.  Following  this  Inquiry, 
his  counsel  asked  him,  "Why  did  you  bit 
him?"  referring  to  the  deceased,  to  which 
defendant  replied,  "Because  I  thought  he 
would  either  shoot  me  or  knock  me  in  the 
head  with  knucks."  To  tills  testimony  no 
objection  was  Interposed,  and  the  purpose 
sought  to  be  accomplished  by  the  proof  of 
intent  In  fbe  first  Inquiry  was  supplemented 
by  the  last.  In  whldi  the  defendant  sought 
to  establish  the  fftct  that,  while  he  had  not 
intended  to  kill  the  deceased,  he  did  Intend 
to  use  such  force  as  would  l>e  necessary  to 
repel  the  assault  of  the  latter.  Therefore, 
despite  the  error  of  the  trial  court  In  the  sus- 
taining of  the  objection  to  the  Inquiry  made 
of  the  defendant,  we  will  not.  In  a  case  of 
this  character,  where  the  defendant  has  had 
the  full  boieflt  of  his  own  evidence,  has  suf- 
fered no  injury,  and  the  testimony  of  many 
witnesses  and  the  physical  facts  are  against 
him,  reverse  the  Judgment  A  right  of  re- 
view In  a  criminal  case  is  accorded  to  a  de- 
fendant that  It  may  be  determined  whether 
or  not  be  has  bad  a  fair  trial,  1.  e.,  a  hear- 
ing under  tbe  forms  of  onr  procedure  on 
the  cbarge  preferred  against  him,  free  from 
any  prejudidal  inddents  connected  there- 
with. We  find  this  to  be  true  in  the  Instant 
case  so  far  as  concerns  the  error  here  assign- 
ed, and  a  reversal  is  not  Justified  on  this 
account 

[I]  The  defense  Introduced  testimony  to 
show  that  the  deceased  was  of  a  rash  and 
violent  disposition.  On  cross-examination 
witnesses  who  had  so  testified  were  permit- 
ted to  state  that  so  far  as  they  personally 
knew  the  deceased,  he  was  a  quiet  and  peace- 
able man.  To  this  testimony  the  defendant 
objected  an  the  ground  that  it  was  not  per- 
uiisslble  to  sbow  particular  traits  to  sus- 
tain or  attack  duuracter.  There  Is  no  merit 
In  this  contention.  On  croas-examlnation 
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witnesses  who  have  testlfled  as  to  diaracter 
may  be  subjected  to  every  reasonable  test, 
limited  only  by  the  discretion  of  tbe  court 
to  deteriolne  the  extent  of  their  knowledge 
and  their  disposition  to  speak  truthfully  con- 
cerning tbe  matter  under  Investigation. 
State  T.  Harris,  209  Mo.  loc.  dt.  441,  108  S. 
W.  28:  State  t.  PbiUlps,  233  Mo.  loc.  dt  305, 
185  8.  W.  4. 

a  6, 11 1  II.  Ifutructiont. — It  is  contended 
tliat  instruction  numbered  1  is  erroneous  in 
assuming  that  the  dub  or  stick  of  wood  3 
feet  long  and  2^  Inches  wide,  with  which  tbe 
defendant  struck  and  killed  the  deceased,  was 
a  deadly  weapon.  This  was  not  error.  In 
State  V.  Dunn,  221  Ma  loc.  clt  630,  120  S. 
W.  1179,  we  held,  approving  the  language  of 
a  well-CMisldered  case  in  the  Supreme  Court 
of  Illinois  (Hamilton  v.  People,  113  111.  loc. 
dt  38,  65  Am.  Rep.  396),  that: 

"No  one  of  ordinary  intelligence  would  hesi- 
tate for  a  moment  in  concluding  that  the  club 
in  question  [of  like  size  with  tbe  one  in  the  in- 
stant case]  in  the  monner  in  which  it  was  nxed 
upon  the  deceased,  was  a  dangerous  and  deadly 
weapon.  •  •  •  'Such  things,  as  all  persona 
of  ordinary  intelligence  are  presumed  to  know, 
are  not  required  to  be  proven  "  (dting  cases). 

The  trial  court,  therefore,  "did  not  err  in 
assuming  that  the  dub  •  •  •  was  a 
dangerous  and  deadly  weapon.  Moreover, 
we  are  of  the  opinion  that  the  dub  •  «  • 
described  In  tbe  Indictment  •  •  •  was  a 
dangerous  and  deadly  weapon  per  se."  The 
language  here  employed  Is  singularly  appro- 
priate to  the  case  at  bar,  and  we  apply  It 
thereto  In  overruling  this  contention  of  the 
defendant  If  this  ruling  did  not  suffice,  the 
contention  is  summarily  disposed  of  by  in- 
struction numbered  13,  given  by  the  court, 
whidi  expressly  requires  the  Jury  to  find 
whether  or  not  tbe  dub  was  a  deadly 
weapon. 

[12,  IS]  The  third  paragraph  of  said  in- 
struction numbered  1  is  as  follows: 

"If  you  find,  etc.,  that  the  defendant  did  will- 
fully, premeditately,  and  with  malice  afore- 
thought, but  not  deliberately,  strike  with  a 
wooden  club  one  Jack  Walker,  and  further  find 
that  within  a  year  and  dav  after  such  striking, 
to  wit,  on  or  about  16th  day  of  July,  the  said 
Jack  Walker  died  from  the  eiSecta  of  such  strik- 
ine  and  beating  and  wounding,  done  by  the 
defendant  as  aforesaid,  you  will  find  the  de- 
fendant guilty  of  murder  in  the  second  degree; 
and,  unless  you  find  the  fiicts  so  to  be,  yon  will 
acquit,"  etc. 

Defendant  contends  that  this  Is  error: 
First  in  that  It  assumes  that  the  state  has 
established  the  beating  and  wounding;  and, 
second,  that  there  was  no  evidence  of  beating 
or  wounding,  the  defendant  having  struck  the 
deceased  but  one  lick.  A  reading  of  the  para- 
graph will  show  that  the  first  contention  is 
unfounded,  and  the  second  is  utterly  devoid 
of  merit  A  beating  or  wounding  does  not 
mean,  under  any  intelligent  interpretaticm  of 
the  words,  a  succession  of  blows.  One  may 
beat  or  wound  another  in  one  stroke.  State 
V.  Harrigan,  4  Pennewill  (Del.)  120,  65  Atl. 
6 ;  Lowry  t.  State,  8  Oa,  App.  3T9,  69  S.j 
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34.  To  contend  tbat  a  blow  inflicted  wbldi 
fractured  the  victim's  skull  Is  not  a  beating 
or  wounding  Is  to  trifle  with  the  meaning  of 
words. 

[14]  The  Instruction  for  self-defense  given 
by  the  court  Is  not  subject  to  valid  criticism. 
Its  prototypes  may  be  found  In  homicide 
cases  from  State  v.  Miller,  264  Mo.  loa  dt. 
406,  175  S.  "W.  187,  to  State  v.  Shoultz,  26 
Mo.  128,  covering  a  period  of  almost  tbree 
score  years.  While  not  Identical  in  phrase- 
ology with  similar  approved  Instructions  in 
former  cases,  It  contains  all  the  material 
elements  necessary  to  properly  present  the 
doctrine  under  which  self-defense  Is  appli- 
cable to  a  case  of  this  character,  and  we 
overrule  defendant's  objections  thereto. 

[1 6J  ObJecHcm  Is  made  to  the  following  In- 
struction: 

"The  court  Instructs  die  jury  that  if  you  be- 
lieve and  find  from  the  evidence  that  the  de- 
ceased was  of  a  rash,  turbulent,  and  violent  dis- 
position, and  that  the  defendant  had  knowledge 
of  such  disposition,  then  such  disposition  is  a 
circumstance  for  the  consideration  of  the  jury 
in  considering  the  reasonable  cause  for  defend- 
ant's apprehension  of  great  personal  injury  to 
himself. 

The  burden  of  defendant's  plaint  in  re- 
gard to  this  instruction  is  that  it  required 
the  Jury  to  find  that  deceased  was  of  a  rash, 
turbulent,  and  violent  disposition  Instead  of 
requiring  them  to  find  that  be  was  a  man  of 
turbulent,  quarrelsome,  and  dangerous  dis- 
position, as  stated  in  the  testimony  of  some 
of  the  witnesses.  There  is  no  substantial 
dilference  in  the  meanings  of  the  two  phras- 
es. The  added  word  "rash"  in  the  flrst 
means  simply  hasty;  the  words  "turbulent" 
and  "violent"  are  as  expressive  and  forceful 
as  "turbulent,"  quarrelsome,"  and  "danger- 
ous." A  turbulent  man  is  one  given  to  con- 
tention or  of  a  boisterous  nature.  While 
the  word  "tnrbolent"  is  not  technically 
synonymous  with  "quarrelsome,"  it  conveys 
the  same  meaning  to  the  ordinary  mind.  To 
say,  therefore,  that  a  man  is  turbulent  and 
quarrelsome  is  simply  a  redundancy,  because 
one  of  the  words  is  sufficient  to  convey  the 
meaning  Intended  to  be  expressed.  A  violent 
man  is  necessarily  a  dangerous  one,  because 
violence  cannot  be  exerted  without  danger 
to  the  person  upon  whom  it  is  inflicted. 
CRiese  refinements  of  the  meanings  of  these 
phrases  may  be  well  enough  In  conjuring 
with  words,  a  practice  much  in  evidence  in 
the  controversies  of  the  schoolmen,  but  they 
have  no  place  In  determining  the  plain  prac- 
tical meaning  of  the  two  phrases  which  are 
In  effect  the  same.  If  one  or  the  other  were 
employed  in  the  instruction,  the  rights  of 
the  defendant  would  not  hare  been  preju- 
diced, and  his  oomplaint  must  go  for  naught 

Instruction  numbered  0,  defining  the  jury's 
duty  in  regard  to  the  threats  of  the  deceas- 
ed, is  in  the  form  approved  in  State  t.  Glahn, 
97  Mo.  090,  11  S.  W.  260,  and  State  v.  Rider, 
95  Mo.  loc.  dt.  482,  8  S.  W.  723.  It  Is  there- 
fore not  subject  to  criticism. 


[11-11]  Defendant  complains  of  the  action 
of  the  court  in  refusing  to  give  an  instruc- 
tion for  manslaughter  in  the  fourth  degree. 
The  evidence  for  the  state  shows  a  premed- 
itated killing;  that  of  the  defense,  justi- 
fiable homicide.  Upon  these  theories  the 
court  instructed  the  jury.  The  killing  hav- 
ing been  Intentional,  to  authorize  the  instruc- 
tion asked,  these  facts  must  have  am>eaTed 
in  the  evldrace:  That  the  offense  was  com- 
mitted in  a  transport  of  passion  aroused  by 
a  reasonable  provocation  without  malice  or 
in  sudden  combat  There  could  have  been  no 
such  dethronement  of  reason  as  to  authorize 
the  Instruction  under  defHidant's  testimony. 
He  states  that  the  deceased  was  approach- 
ing him  in  a  menacing  attitude,  and  from  his 
actions  he  believed  that  the  deceased  was 
about  to  hit  him  with  a  pair  of  knucks  or 
shoot  him,  and,  moved  by  the  instinct  of 
self-preservation,  under  which  he  was  au- 
thorized to  act  if  his  statements  are  to  be 
taken  as  true,  he  picked  up  the  club  and 
struck  the  defendant  on  the  bead.  In  the 
face  of  this  state  of  facts  the  case  becomes 
one  of  justifiable  homicide,  and  it  was  so 
contended  by  the  defendant  during  the  trial. 
This  being  true,  it  cannot  be  classified  as 
manslaughter  In  tlie  fourth  degree.  This 
grade  of  homicide  Is  defined  to  be  the  Inten- 
tional killing  of  a  human  being  in  a  heat  of 
passion  on  reasonable  provocation,  without 
malice  or  premeditation,  and  under  such  cir- 
cumstances as  will  not  render  the  killing  Jus- 
tifiable or  excusable  homicide.  State  v.  Se- 
bastian, 215  Mo.  loc.  dt  68,  114  S.  W.  522. 
The  Sebastian  Case  is  only  one  of  the  many 
cases  in  this  Jurisdiction  announdng  this 
doctrine,  one  of  the  latest  being  that  of  State 
V.  Shuster,  183  S.  W.  296.  Nor  was  there 
any  evidence  of  such  a  sudden  combat  as  is 
contemplated  by  law  to  authorize  the  re- 
quested instruction.  The  reason  urged  by 
the  defendant  why  the  instruction  should  be 
given  is  the  testimony  of  the  threats  made  by 
the  deceased  against  the  defendant  We 
have  repeatedly  held  that  words  of  reproach, 
however  grievous,  are  not  sufficient  to  free 
a  defendant  in  a  case  of  homicide  from  the 
guilt  of  murder;  nor  will  contemptuous  or 
Insulting  actions  or  gestures,  unaccompanied 
by  an  assault,  reduce  the  killing  to  man- 
slaughter. State  V.  Conley,  255  Mo.  loc.  dt 
198,  164  S.  W.  193 ;  State  v.  Myers,  221  Mo. 
loc.  clt  620, 121 S.  W.  131 ;  State  v.  Edwards, 
203  Mo.  loc.  dt  543,  102  S.  W.  520;  State 
V.  West,  202  Mo.  loc.  dt  141,  100  S.  W.  478; 
State  V.  Gordon,  191  Mo.  125,  89  S.  W.  1025^ 
109  Am.  St  Bep.  790.  In  the  Edwards  Oase 
we  hdd  ttiat  it  was  error  to  instruct  tike  Jury  . 
that  threats  constituted  an  element  of  provo- 
cation which  would  reduce  the  homicide 
from  murder  to  manslaughter.  "Hie  doctrine 
is  well  established  that  the  provocation  re- 
quired to  reduce  a  killing  to  manslaughter  in 
the  fourth  degree  must  consist  of  per8<Hia) 
violeuoe.    This  was  the  role  at  tlie  oommog 
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law.  1  East  PL  Or.  283.  It  is  alike  appli- 
^ble  In  a  case  nnder  onr  statute  (section 
4468,  B.  S.  1909),  which  by  Its  express  terms 
relegates  as  to  the  common  law  to  determine 
wtiether  the  ctrcamstances  in  a  given  case 
aothorlse  the  giving  of  an  instrnctlon  de- 
fining the  lower  grade  of  homicide.  In  the 
case  at  bar  there  was  no  evidence  of  person- 
al violence  by  the  deceased,  and  hence  no 
authority  for  the  giving  of  the  Instruction 
askeU.  State  v.  Barrett,  240  Mo.  161,  144 
,  S.  W.  loc.  dt.  487;  State  v.  McKenzle,  228 
Ma  loc.  dt  402,  128  S.  W.  948;  State  v. 
Sharp,  233  Mo.  loc.  dt  290,  135  S.  W.  488. 
[1 9, 20]  Defendant  contends  that  an  In- 
struction should  have  been  given  calling  the 
jury's  attention  to  the  uncommunicated 
threats  of  the  deceased  of  which  there  was 
testimony.  In  other  Jurisdictions  testimony 
as  to  such  threats  is  not  admissible;  here 
It  is  admitted,  where  there  is  a  doubt  as  to 
who  was  the  aggressor,  for  the  alleged  rea- 
son that  it  may  aid  in  determining  whether 
the  defendant  had  any  reasonable  cause  to 
apprehend  danger  from  the  deceased  when 
the  difficulty  began,  but  for  no  other  purpose. 
State  V.  Hale,  238  Mo.  loc.  dt.  512,  141  S.  W. 
1125;  State  v.  Blrks,  199  Mo.  276,  97  8.  W. 
oT8.  In  the  case  at  bar  no  spedfic  instruc- 
tion was  asked  by  defendant  on  the  subject  of 
uncommunicated  threats.  A  correct  instruc- 
tion was  given  on  the  Issue  of  self-defense, 
and  the  Jury  was  told  that  in  passing  on  the 
question  whether  the  defendant  had  reason- 
able grounds  to  believe  it  was  necessary  to 
strike  the  deceased  to  protect  his  life,  they 
should  consider  "all  the  facts  and  circum- 
stances in  the  case."  In  the  Hale  Case  the 
above-mentioned  Instructions  were  held  suf- 
Ment  and  an  instruction  in  regard  to  un- 
communicated threats  was  refused.  In  State 
V.  Greaves,  243  Mo.  540,  147  S.  W.  973,  this 
court  following  the  rule  announced  in  the 
Hale  Case,  and  in  accordance  with  the  course 
pursued  in  the  case  at  bar,  held  that  in  a 
prosecution  for  homldde,  where  correct  in- 
structions were  given  on  the  issue  of  self- 
defense  and  the  accused  had  failed  to  request 
additional  instructions,  be  could  not  complain 
that  the  instructions  did  not  suffidenOy  show 
bis  right  to  act  on  appearances;  that  vmder 
snob  a  state  of  facts,  where  self-defense  is 
set  up,  only  those  threats  which  were  shown 
to  have  been  communicated  to  the  accused 
before  (he  killing  can  be  considered  on  the 
question  whether  the  accused  was  Justified 
in  acting  on  appearances  and  in  killing  the 
deceased.  In  the  case  at  bar  there  is  no 
evidence  that  any  of  the  threats  alleged  to 
have  been  made  by  the  deceased  were  com- 
muQicated  to  the  defendant.  The  instruc- 
tions given  were  therefore  all  that  the  de- 
fendant was  entitled  to,  and  he  wUl  not  be 
heard  to  complain  on  this  account. 

[21]  III.  Conduct  of  Trial  Judge.— lastly, 
the  remarks  and  conduct  of  the  trial  Judge 


are  complained  of.  A  careful  examination 
of  the  record  of  the  trial  does  not  sustain 
this  contention;  the  utmost  that  can  be  said 
in  regard  thereto  is  that  the  judge  mani- 
fested by  word  and  act  a  desire  to  expedi- 
tiously hear  the  case  without  denying  the  de- 
fendant any  right  to  which  he  was  entitled 
under  the  law.  This  course  is  to  be  com- 
mended, not  critidzed.  The  law's  delay  has 
been  a  hackneyed  phrase  in  literature  at 
least  ever  since  the  bard  put  the  words  In 
the  mouth  of  the  Melancholy  Dane,  and  the 
Judge  who  strides  to  render  it  a  mere  ex- 
pression, instead  of  a  fact  should  be  regard- 
ed as  a  benefactor.  This  Judgment  should 
be  a£Brmed ;  and  it  is  so  ordered. 

FARIS,  P.  J.,  and  REVELLE,  X,  concur  in 
result. 


SHAFER  V.   SHAFER.     (No.   17965.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6,  Ifiia) 

1.  Deeds  «=>155— Rescission  bt  Pasties— 
Condition  Subseqijbnt. 

Where  a  deed  is  given  in  consideration  of 
an  agreement  to  support  the  grantor,  and  other 
personal  promiaea,  the  presence  of  a  condition 
subsequent  is  a  prerequisite  to  the  granting  of 
relief  to  the  grantor  by  setting  aside  and  can- 
celing the  deed  for  breach. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
H  488-496;  Dec.  Dig.  «=>155.] 

2.  Deeds  «=»160— Condition   Subsequent— 

FOBFEirCBE. 

The  effect  of  the  breach  of  a  condition  sub- 
sequent is  the  forfeiture  of  a  vested  estate,  and 
hence  not  to  t>e  favored. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Si  505-517;  Dec.  Dig.  <8=>160.] 

3.  Canobixation     of     Instbumkntb     «=9l— 
Gbodnds — In   Genebal. 

Where  a  deed  contains  neither  an  express 
provision  creating  a  condition  subsequent  nor 
a  mutually  dependent  contract  nor  a  reverter, 
the  court  in  a  suit  to  set  aside  and  cancel  it 
is  left  to  a  review  of  the  entire  testimony  to  de- 
termine whether  in  equity  and  good  conscience 
plaintiff  is  entitled  to  recover,  and  usually  an 
equitable  intervention  occurs  only  where  acd- 
dent,  mistake^  surprise,  or  fraud  is  shown,  and 
where  there  is  a  supplementary  showing  that 
by  reason  of  the  breach  there  has  been  a  com- 
plete failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Caocellati<» 
of  Iniitruments,  Cent  Dig.  S§  1196-1201;  Dec. 
Dig.  <8=>1.] 

4.  Deeds  <S=>211(3)—FBAnD— Evidence. 

In  a  mother's  suit  in  equity  to  set  aside  and 
cancel  her  warranty  deed  to  her  son,  evidence 
held  not  to  show  any  fraud  in  procuring  the 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  644,  645;  Dec.  Dig.  <S=>211(3).] 

5.  Deeds    <S=>19  —  Rbsoisbion  —  Failube    of 
considebation. 

A  warranty  deed  from  a  mother  to  her  son 
in  consideration  that  be  would  reform  his  life 
and  habits,  provide  her  with  a  home  and  main- 
tenance, and  keep  the  premises  in  repair  did 
not  rest  upon  promises  so  mutually  dependent 
that  the  failure  to  comply  with  the  first  promise 
wonld  destroy  or  render  impossible  the  perform- 
ance of  either  of  the  others,  so  that  Uicre  re- 
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malned  sufficient  consideration  to  suatain  the 
deed,  under  the  general  rule  that  the  _  equitable 
doctrine  of  rescission  will  not  be  applied  unless 
there  is  an  entire  failure  of  consideration  equiva- 
lent to  an  abandonment  and  the  consequent  re- 
lease of  the  other  party. 

[Ed.  Note.— For  other  cases,  Me  Deeds,  Cent. 
Dig.  i  38 ;  Dec.  Dig.  <8=>19.] 

6.  Debds    «=s)17(1)— Eebcission— Conbidbba- 

TION. 

Where  a  mother  executed  a  warranty  deed 
to  her  son  in  part  consideration  of  personal 
promises  made  by  him,  and  he  gave  a  note  se- 
cured by  a  mortgage  on  the  property  which  the 
mother  recognized  as  valid,  a  purpose  is  evi- 
denced, as  declared  in  the  deed,  to  transfer  the 
legal  title  to  the  son  and  to  secure  a  lieu  for  the 
remainder  of  the  purchase  mo&*y  by  the  mort- 
gage thereon. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  IS  31,  32;  Dec.  Dig.  <S=17(1).] 

Appeal  from  Circuit  Court,  Lawrence  Cotm- 
ty;  Carr  McNatt,  Judge. 

Suit  in  equity  by  Jennie  B.  Sbafer  against 
Fred  L.  Shafer  to  set  aside  and  cancel  a 
warranty  deed  executed  by  plaintiff  to  de- 
fendant Finding  for  defendant  dismissing 
tbe  petition,  and  plaintiff  appeals.  Findings 
affirmed,  and  relief  denied. 

ThoB.  T.  Ralley  and  H.  H.  Larimore,  both 
of  St  Louis,  Neal  &  Newman,  and  Edw.  J. 
White,  of  St  Louis,  for  appellant  McNatt 
&  McNatt  of  Aurora,  for  respondent 

WALKEK,  J.  This  is  a  suit  in  equity 
brought  by  a  mother  against  a  son  to  set 
aside  and  cancel  a  warranty  deed  executed 
by  the  former  to  the  latter.  Upon  a  trial  be- 
fore the  court  the  Issues  were  found  for 
the  defendant,  and  the  petition  was  dismiss- 
ed. From  this  finding  an  appeal  was  perfect- 
ed to  this  court. 

The  plaintiff  alleged  in  her  petition  that 
in  June,  1910,  plaintiff,  for  a  consideration 
named  in  the  deed  of  |3,000,  executed  and 
delivered  to  defendant  a  warranty  deed  con- 
veying the  property  described  therein,  con- 
sisting of  a  dwelling  house  and  lot  in  the 
town  of  Oreenfleld;  that  no  sum  whatever 
was  paid  by  defendant  to  plaintiff  for  said 
property,  and  that  the  deed  was  voluntary 
and  without  consideration,  and  was  made  up- 
on the  promise  of  defendant  that  he  would 
maintain  and  support  plaintiff  and  provide 
her  with  a  snltable  home  during  her  natural 
life ;  that  he  would  keep  the  property  In  re- 
pair and  refrain  from  the  use  of  intoxicating 
liquors  and  reform  his  personal  habits ;  that 
there  was  no  other  consideration  for  the 
deed;  that,  instead  of  maintaining,  support- 
ing, and  providing  a  comfortable  home  for 
the  plaintiff  and  refraining  from  the  use  of 
intoxicating  liquors  and  keeping  the  property 
In  repair,  the  defendant  has  wholly  failed  to 
comply  with  such  agreements  and  promises ; 
and  that  the  legal  title  to  the  property  In 
equity  and  good  conscience  ought  to  be  divest- 
ed out  of  the  defendant  and  vested  in  the 
plaintiff. 


The  plaintiff  further  alleged  that  the  de- 
fendant was  an  attorney  at  law  and  obtained 
the  deed  from  plaintiff  by  reason  of  undue 
influence  exerted  by  talm;  that  the  plaintiff 
was  a  confirmed  invalid,  and  was  weak  and 
sick  in  bodj'  and  mind,  and  the  deed  was  exe- 
cuted by  reason  of  such  undue  Influence  anQ 
because  of  the  moral  suasion  exerted  by  the 
defendant  upon  the  plaintiff;  .that  suCh 
promises  constituted  a  condition  vpoo  wblcb 
the  deed  was  executed;  and  tliat  same  have 
wholly  failed,  and  the  deed  constitutes  a 
cloud  upon  plaintiff's  title  which  should  be 
removed.  This  is  followed  by  the  nsaal  pray- 
er in  pleadings  of  this  character. 

Defendant's  answer  denied  that  be  had 
exerted  any  undue  Influence  upon  plaintiff  to 
induce  her  to  execute  the  deed,  but  that  the 
same  was  executed  by  plaintiff  of  her  own 
free  will,  after  having  advised  and  consulted 
with  other  persons  In  regard  thereto;  that 
the  deed  was  made  upon  the  consideration 
and  agreement  that  the  defendant  and  his 
wife  would  break  up  housekeeping  and  live 
with  plaintiff  the  rest  of  her  days,  and  as 
an  additional  consideration  that  the  defend- 
ant would  make,  execute,  and  deliver  to 
plaintiff  tds  note  for  $1,200  and  secure  same 
by  a  deed  of  trust  on  the  property  reserving 
a  life  estate  for  plaintiff  therein,  and  that  the 
plaintiff  consummated  said  agreement  and 
executed  said  deed  and  that  the  defendant 
made  and  executed  said  note  for  $1,200  and 
a  mortgage  on  said  property  to  secure  said 
note  and  deliver  same  to  plalntlfl;  that  de- 
fendant and  his  wife  took  possession  of  the 
property  and  lived  with  and  cared  for  plain- 
tiff and  provided  for  all  of  her  wants  for  a 
period  of  about  27  months,  during  which, 
under  his  claim  of  title  to  said  property,  he 
made  lasting  and  permanent  improvements 
on  same  and  continued  to  reside  thereon  un- 
til the  conduct  of  the  plaintiff  towards  de- 
fendant and  his  wife  became  intolerable,  and 
they  were  compelled  to  vacate  said  premises, 
which  they  did,  and  that  plaintiff  la  now  in 
possession  of  same;  that  defendant  and  his 
wife  have  stood  ready  at  all  times,  and  are 
now  ready,  to  live  with  and  care  for  plain- 
tiff; but  that  she  has  thus  far  rendered  it 
ImposslMe  for  them  to  do  so  by  directing  and 
ordering  them  to  vacate  said  premises. 

The  reply  was  a  general  denial. 

The  plaintiff  testified  that  the  defendant 
was  her  only  son:  that  the  |1,200  note  and 
mortgage  executed  by  him  to  her  were  in 
liquidation  of  several  other  notes,  he  owed 
her  which  were  surrendered  to  him  when 
the  $1,200  note  and  mortgage  were  executed ; 
that  she  had  turned  all  the  business  and  all 
of  her  notes  over  to  defendant  at  the  time 
of  her  husband's  death,  which  occurred  in 
May,  1906,  including  some  bank  stiock  and 
various  other  representatives  of  value,  and 
a  half  interest  in  an  abstract  business,  and 
had  loaned  him  $200  in  money  in  the  fall  of 
1908,  and  that  the  $1,200  note  was  for  these 
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various  debts  he  owed  her;  tbat  he  himself 
made  oat  the  $1,200  oote  and  mortgage  and' 
delivered  them  to  her  when  she  surrendered 
the  notes  to  him. 

Plaintiff  farther  testifled  as  to  defendant's 
exces^re  use  of  Intoxicants  from  his  college 
days  lA  1892  and  1883;  that  he  frequently 
had  delirium  tremens;  tbat  her  reasons  for 
conveying  the  property  to  him  was  that  she 
thought  It  would  prevent  him  from  drink- 
ing ;  that  at  one  time  his  addiction  to  drink, 
rendered  him  insane,  and  she  placed  him  In. 
the  Nevada  Insane  asylum;  that  after  his 
release  therefrom  the  execution  of  the  deed 
to  the  property  was  mentioned  several  times, 
and  whenever  mentioned  plaintiff  remarked 
to  the  defendant  that  If  he  took  the  deed  he 
would  be  assuming  an  additional  burden; 
that  he  was  taking  on  himself  plalntitTs 
support  and  the  care  of  the  old  place  and 
must  mend  his  habits;  that  defendant  re- 
plied, "All  right;"  that  he  would  take  the 
deed,  and  he  wrote  it,  and  plaintiff  signed 
It ;  that  defendant  has  failed  to  refrain  from 
the  use  of  Intoxicants,  and  has  been  drunk 
for  weeks  at  a  time  since  the  making  of  the 
deed,  and  has  rendered  the  life  of  the  plain- 
tiff intolerable ;  that  she  has  rei)eatedly  re- 
quested him  to  reconvey  the  property  to  her, 
and  be  has  refused  to  do  so;  that  the  im- 
provements made  by  the  defendant  on  the 
property  are  incon^derable,  and  will  not 
amount  to  more  than  |200  in  value;  that 
she  has  offered  to  give  him  back  the  note 
and  mortgage  If  he  would  reconvey  the  prop- 
erty to  her. 

There  was  much  testimony  as  to  defend- 
ant's drunkenness  and  his  inability  to  at- 
tend to  his  business  on  account  of  6ame. 
The  market  value  of  the  property  conveyed 
was  shown  to  be  between  $4,000  and  ?5,000. 
There  was  testimony  that  plaintiff  had  been 
afflicted  with  rheumatism  and  had  been 
treated  for  bronchitis,  but  there  was  no 
substantial  testimony  as  to  any  Impairment 
in  her  Intellect;  on  the  contrary,  notwith- 
standing she  was  a  woman  71  years  of  age, 
she  ifas  shown  to  have  a  clear  Judgment  and 
more  than  ordinary  general  Intelligence.  A 
drcomstance  Illustrative  of  her  capacity  to 
transact  business  was  that  at  the  time  of 
making  the  deed  she  testifled  that  she  did 
not  and  would  not  take  the  defendant's 
Judgment  alone,  either  as  to  the  making  of 
the  Instrument  or  the  terms  therein  contain- 
ed, and  that  she  refused  to  accept  the  deed 
of  trust  securing  the  $1,200  unless  his  wife 
would  also  sign  It,  which  was  done  over  the 
objections  of  the  defendant. 

Defendant  admitted  his  drunkenness,  and 
that  he  had  been  In  the  asylum,  and  that  he 
might  have  made  the  promises  in  regard  to 
reformaticm  to  which  she  had  testified,  but 
that  never  at  any  time  had  he  made  these 
promises  with  a  view  to  securing  the  con- 
veyance of  the  property  to  him;  that  the 
deed  made  Iqr  the  plaintiff  to  the  defendant 


reserved  a  life  estate  in  her  favor,  and  that 
she  had  never  said  anything  about  the  life 
estate  at  the  time  the  deed  was  made,  but 
it  was  nevertheless  Inserted  in  the  deed,  and 
tbat  he  gave  her  the  note  and  told  her  he 
Intended  making  the  amount  of  the  notes 
up  to  her  when  he  was  able,  and  that  he 
would  secure  these  notes  with  a  mortgage 
on  the  property,  and  she  said  that  was  all 
right,  and  that  the  total  amount  should  be 
$800,  but  tbat  it  was  placed  at  $1,200 ;  that 
he  rented  his  own  home,  moved  Into  plain- 
tiff's, and  gave  her  all  the  attention  she 
needed,  and  remained  there  about  27  months, 
until  compelled  to  remove  under  the  order 
of  plaintiff.  He  detailed  the  improvements 
made  by  him  on  tbe^  property ;  admitted  he 
had  refused  to  reconvey  the  property  to  her, 
and  that  she  may  have  told  him  he  must 
change  his  habits  and  quit  his  fast  life,  but 
that  she  never  said  this  as  a  part  of  any 
contract  made  with  him  or  as  an  induce- 
ment thereto.  He  also  denied  that  he  had 
ever  agreed  to  keep  his  mother  any  definite 
time,  but  that  he  had  always  given  her  the 
privilege  to  live  with  him,  and  would  con- 
tinue to  support  her  and  was  willing  to  do 
so  now  if  she  would  permit  him ;  that  long 
subsequent  to  the  making  of  the  deed  by 
plaintiff  and  the  making  of  the  note  and 
mortgage  to  her  by  def«idant  she  demand- 
ed the  making  to  her  of  a  new  note  and  a 
mortgage  on  the  property  for  $1,200;  and 
that  defendant  in  1913  made  and  executed 
such  a  note  and  mortgage  to  plaintiff. 

[1,2]  As  a  general  rule  the  presence  of  a 
condition  subsequent  expressed  in  the  deed 
is  a  prerequisite  to  the  granting  of  such  re- 
lief as  is  prayed  for  in  this  proceeding.  The 
reason  for  this  rule,  oft  repeated,  is  that  tha 
purpose  of  the  parties  should  appear  beyond 
a  peradventure,  because  the  effect  of  the 
breach  of  a  condition  subsequent  Is  the  for- 
feiture of  a  vested  estate,  and  hence  not  to 
be  favored.  If,  therefore,  plaintiff's  rights 
herein  are  to  be  measured  by  the  provisions 
of  the  deed  alone,  the  relief  she  seeks  must 
be  denied.  Catron  v.  Scarrltt,  264  Mo.  713, 
175  S.  W.  571 ;  lAckland  v.  Hadley,  260  Mo. 
539,  169  S.  W.  275;  Haydon  v.  RaUroad,  222 
Mo.  126,  121  S.  W.  16. 

But  the  petition  does  not  count  on  any 
express  provision  in  the  deed  but  pleads, 
and  plaintiff  testifies,  that  in  the  mak- 
ing of  the  Instrument  she  was  moved  wholly 
by  defendant's  promises:  (1)  To  reform  bis 
life  and  habits;  (2)  to  provide  her  with  a 
home  and  maintain  her;  and  (3)  to  keep  the 
premises  in  repair.  Compliance  by  him  with 
the  second  and  third  alleged  promises  hav- 
ing been  shown  so  far  as  plaintiff  permitted, 
the  effect'  of  their  existence  on  the  contract 
need  not  be  further  considered.  Nor  need 
we  concern  ourselves  with  the  contention 
made  by  the  plaintiff  that  the  contract  was 
wholly  of  defendant's  doing,  on  account  of 
the   plaintiff's  a«B  and  montal   Infirmity. 
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The  continuity  of  her  thought  and  the  clear- 
ness of  her  conception  as  evidenced  by  her 
answers  to  the  questions  propounded  to  her 
on  the  witness  stand  refute  any  Imputation 
that  may  be  made  concerning  her  inability 
to  intelligently  enter  into  a  contract. 

[3]  There  remains  therefore  for  our  con- 
dderation  the  obligation  of  the  defendant 
first  enumerated.  Where,  as  la  the  case 
here,  there  is  in  the  deed  neither  an  express 
provision  creating  a  condition  subsequent 
nor  a  mutually  dependent  contract  nor  a 
reverter,  we  are  left  to  a  review  of  the  en- 
tire testimony  to  determine  whether  in  equi- 
ty and  good  conscience  the  plaintiff  is  enti- 
tled to  recover.  Usually  an  'equitable  inter- 
vention under  such  circumstances  occurs 
only  where  accident,  'mistake,  surprise,  or 
fraud  is  shown.  Supplemental  to  this  show- 
ing it  should  he  made  to  appear  that  there 
Is  by  reason  of  the  breach  alleged  a  com- 
plete failure  of  consideration.  It  must  be 
admitted  that  the  relationship  of  the  par- 
ties, the  depraved  habits  of  the  defendant, 
and  the  consequent  solicitude  of  the  plaln- 
tifC  for  his  welfare  lend  strong  color  to  her 
contention  that  his  promises  formed  the  con- 
sideration underlying  the  contract. 

[4]  Accident,  mistake,  and  surprise  may 
reasonably  be  eliminated,  because  there  is 
nothing  in  the  record  showing  the  existence 
of  either.  W>as  there  fraud?  Plaintiff  con- 
tends, more  by  innuendo  in  her  petition  than 
in  her  testimony,  that  the  deed  was  not  pro- 
cured by  fair  means.  Let  ns  concede  that 
the  facts  are  as  the  petition  states — ^that 
defendant  was  a  lawyer;  that  he  prepared 
the  deed  and  brought  it  to  the  plaintiff  ready 
for  her  signature  and  acknowledgment.  She 
does  not  Intimate,  nor  Is  there  any  ftict  In 
the  case  to  Indicate,  that  he  in  any  way  mis- 
represented the  nature  of  the  instrument  to 
her,  but,  on  the  contrary,  Inserted  therein  the 
reservation  of  a  life  estate  which  she  bad 
not  demanded,  and  placed  the  amount  of  the 
note  he  gave  her,  secured  by  a  mortgage  on 
the  property,  at  the  sum  of  ?1,200,  when  She 
only  required  that  the  amount  of  same  be 
$800.  Further  than  this,  she  testifies-  that 
she  did  not  rely  upon  the  Judgment  of  the 
defendant  as  to  the  nature  of  this  instru- 
ment, but  consulted  with  others,  and  was  evi- 
dently guided  by  their  Judgment  rather  than 
that  of  the  defendant  in  her  actions  in  the 
premises.  A  complete  transfer  of  the  title 
must  have  been  contemplated  when  she  en- 
tered into  the  contract,  and  nothing  more 
was  accomplished  by  the  execution  of  the 
deed,  and,  instead  of  the  transaction  savor- 
ing of  fraud,  there  is  every  evidence  of  fttlr 
dealing. 

[G]  It  remains  to  be  determined  whether 
the  absence  of  consideration  is  such  as  to 
enable  the  plaintiff  to  recover.  If  the  per- 
sonal promises'  alleged  to  have  been  made 
by  the  defendant  constitute,  as  plaintiff  con- 
tends, the  entire  consideration  for  the  mak- 


I  ing  of  the  deed,  we  find  that  defendant  has 
I  failed  in  the  performance  of  one  of  these 
I  promises,  but  has  complied,  so  far  as  plain- 
!  tiff  has  rendered  It  possible,  with  the  other 
I  two.     These  promises  are  not  so  mutually 
dependent  that  the  failure  to  comply  witb 
one  will  destroy  or  render  impossibie  of  per- 
formance either  of  the  others,  and  hence 
there  remains  sufficient  consideration  to  sus- 
tain the  contract    The  general  rule  is  that 
the  equitable  doctrine  of  rescission  will  not 
be  applied  unless  there  is  an  entire  failure 
of  consideration  equivalent  to  an  abandon- 
ment and  the  consequent  release  of  the  other 
party.     Haydon   v.   Railroad,   222   Mo.   126, 
121  S.  W.  15. 

[6]  However,   the   evidence   discloses    an- 
other consideration,  supplemental,  it  may  be, 
to  the  personal  promises  made  by  the  defend- 
ant, but  nevertheless  a  valid  consideration, 
which  constitutes  a  part  of  same  and  hence 
cannot  be  ignored  in  this  transaction.     We 
refer  to  the  mortgage  on  the  property  given 
by  defendant  to  the  plaintiff  to  secure  the 
payment  of  the  $1,200  note.     Whether  tbe 
note  Itself  was  given  as  a  part  of  the  pur- 
chase price  of  the  property  or  in  renewal 
and  in  liquidation  of  a  former  indebtedness 
of  the  defendant  to  the  plaintiff  is  not  ma- 
terial.   The  security  given  for  the  payment 
of  the  note  created  a  lien  on  the  property, 
the  title  of  which  had  been  transferred  to 
the  defendant  by  the  plaintiff.    If  the  trans- 
action had  been  limited,  as  plaintiff  now  con- 
tends, to  a  transfer  by  plaintiff  of  the  prop- 
erty to  the  defendant  for  the  sole  considera- 
tion of  bis  promises,  the  supplementing  of 
these  promises  by  the  mortgage  on  tbe  prop- 
erty would  not  have  been  made,  because  en- 
tirely  foreign  to  the  original   transaction; 
but  if  the  transaction  was-,  as  a  reasonable 
construction  of  the  facts   indicates,   for   a 
valid  consideration,  and  it  was  intended  that 
tbe  legal  title  of  tbe  property  was  to  be  in 
tbe  defendant,  then  the  giving  of  the  mort- 
gage by  tbe  defendant  and  its  acceptance  by 
the  plaintiff  was  an  appropriate  and  reason- 
able part  of  the  transaction.    The  subsequent 
conduct  of  the  plaintiff  in  regard   to   this 
mortgage  is  proof  of  the  correctness  of  the 
latter  conclusion.     After  her  acceptance  of 
the  mortgage  she  held  the  same  for  three 
years^  and  then  required  the  defendant  to 
renew  same,  thereby   recognizing  It   as  the 
valid  and  subsisting  claim  she  held  against 
the  property.     Under  this  state  of  tects  we 
hold  that  it  was  the  purpose  of  the  plain- 
tiff, so  declared  In  her  deed,  to  transfer  the 
legal  title  of  the  property  to  the  defendant 
and  to  secure  her  lien  for  whatever  remain- 
ed unpaid  of  the  purchase  money  by  accept- 
ing a  mortgage  thereon.     This  conclusion  is 
Justified  by  what  we  deem  to  be  a  fair  inter- 
pretation of  all  of  the  facts.    In  any  ylew  of 
the  case  tbe  plaintiff  is  not  left  without  re- 
liel    That  she  has  a  life  estate  in  tbe  prop- 
erty and  the  possession  of  same,  which  she 
now  enjoys,  and  a  right  to  a  foreclosure  of 
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the  mortgage  upon  a  default  In  tbe  payment 
of  the  note,  cannot  be  Questioned. 

In  view  of  all  of  whicli  we  hold  that  the 
findings  of  the  trial  court  herein  should  be 
affirmed,  and  the  relief  asked  by  the  plaintUt 
denied. 

It  is  BO  ordered.    All  concur. 


McNIEIX  T.  CITY  OF  CAPE  GIRARDEAU. 

(No.  17398.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  e,  1916.) 

1.  Mdkicipai,  Cobpobations  «=»819(6)— Db- 
PEcnvE  Sidewalks  —  Injubies  to  Pedks- 
TBiAMS— Knowledge  op  Cm— Evidencis. 

Evidence  held  to  warrant  inference  that  the 
dtj  knew  of  the  defective  condition  of  the  side- 
walk by  which  a  pedestrian  was  injured. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1741 ;  Dec.  Dig.  <&=> 
819(6).] 

2.  MnmciFAi.  CoRFOSATioNs  «=>806f2)— De- 
rECTivs  SiDBWAuts — Cakb  op  Pedbbtbian. 

A  pedestrian,  in  walking  over  a  board  side* 
walk  in  which  the  boards  were  laid  transverse- 
ly over  stringers  so  that  one  stepping  on  the 
end  of  a  loosened  board  would  bit  the  other 
end,  could  presume  that  the  walk  was  reason- 
ably safe  for  ordinary  travel,  and  need  not  look 
for  such   hidden  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1678 ;  Dec.  Dig.  «=» 
806(2).] 

3.  Tbiai.  «=9253(4)— Ihstkuctionb. 

In  such  case,  it  was  error  to  instruct  that  if 
tbeie  were  loose  boards  in  the  walk  and  the 
pedestrian  knew  of  them,  or  by  exercising  ordi- 
nary care  could  have  known  of  them,  it  was  her 
duty  to  take  such  care  to  avoid  being  injured 
as  a  reasonably  careful  person  would  have 
taken ;  such  instruction  ignoring  the  pedestri- 
an's right  to  presume  that  the  sidewalk  was 
reasonably  safe  for  travel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  613;    Dec.  Dig.  «=>253(4).] 

Appeal  from  Cape  Girardeau  Court  of  Com- 
□lon  Pleas;  R.  G.  Raney,  Judge. 

Action  by  Nannie  McNlell  against  the  City 
of  Cape  Girardeau.  From  an  order  granting 
new  trial  after  Judgment  for  defendant,  de- 
fendant appeals.    Atllrmed  and  remanded. 

Tbls  suit  seeks  to  recover  the  sum  of  $10,- 
000  for  personal  Injuries  received  by  plaintiS 
as  a  result  of  being  tripped  and  thrown  by 
a  defective  board  sidewalk  In  the  dty  of 
Cape  Girardeau.  Trial  was  had  In  the  Cape 
Girardeau  court  of  common  pleas,  resulting 
in  a  verdict  for  the  defendant.  The  trial 
court  granted  a  new  trial  on  the  ground  that 
it  had  committed  error  In  giving  defendant's 
instructicms  1  and  2.  Thereupon  defendant 
duly  perfected  an  appeal  to  this  court  This 
is  the  second  appeal.  The  flrst  appeal  will 
be  found  reported  In  160  Mo.  App.  620, 
140  S.  W.  1196.  The  evidence  tends  to  show 
that,  as  the  plaintiff  and  her  husband  were 
walking  along  a  board  sidewalk  on  one  of  the 
main  residence  streets  In  the  city  of  Cape 


Girardeau,  her  husband  stepped  on  tbe  end 
of  a  loose  board  In  the  walk,  causing  the 
other  end  of  the  board  to  fly  up  and  catch 
plaintiff's  foot  This  caused  plaintiff  to  trip 
and  fall.  As  a  result  of  the  fall  her  arm  was 
broken,  the  side  of  her  body  bruised,  and  her 
nerves  shocked.  It  appears  that  the  board 
walk  was  constructed  of  1-inch  boards,  10 
Inches  wide  and  3  feet  long,  laid  across  two 
parallel  wooden  girders,  to  which  the  boards 
had  originally  been  nailed;  that  for  two  or 
three  months  prior  to  this  accident  some  of 
the  boards  were  loose.  The  ends  of  the 
boards  projected  out  over  the  girders,  about 
8  Inches.  Plaintiff  was  33  years  old,  and  fre- 
quently used  this  sidewalk  In  going  to  and 
from  her  meals  at  a  nearby  boarding  house. 
She  testified  that  Dr.  Patton,  the  mayor  of 
Cape  Girardeau  at  the  time  of  the  accident, 
was  called  to  give  her  medical  treatment. 
On  their  way  to  the  hospital,  shortly  after 
the  accident.  Dr.  Patton  told  her  that: 

"He  knew  it  was  a  bad  walk,  and  that  be  was 
very  sorry  that  it  occurred,  and  said  if  he  bad 
been  in  the  city,  he  would  have  attended  to  it 
but  was  out  of  the  city." 

On  cross-examination,  plaintiff  testified: 
"I  know  there  were  lots  of  loose  boards  there. 
I  went  over  the  same  board  going  to  dinner, 
and  went  over  the  same  board  going  to  break- 
fast and  going  back  the  same  morning.  I  don't 
just  remember  whether  I  passed  over  the  same 
board  tlie  day  before  or  not ;  possibly  I  did.  I 
didn't  consider  or  think  about  the  condition  of 
the  walk  until  I  was  hurt" 

She  further  testified  that  at  the  time  of 
the  injury,  she  and  her  husband  were  engaged 
In  conversation,  and  that  they  were  troubled 
about  plaintiff's  husband  having  lost  his  posi- 
tion with  the  gas  company.  Plaintiff  offered 
in  evidence  the  testimony  of  Dr.  Patton,  the 
mayor,  which  was  given  at  a  former  trial. 
The  mayor  testified  that  the  street  and  wharf 
committee  and  the  street  commissioner  usual- 
ly made  reports  to  the  city  council  as  to  the 
condition  of  the  different  sidewalks  in  town. 
The  mayor  was  on  tbe  streets  nearly  all  the 
time,  day  and  night,  and  looked  after  tbe  con- 
dition of  the  sidewalks  a  great  deal  of  the 
time  himself,  and  whenever  he  would  find  a 
bad  condition  he  would  have  the  street  com- 
missioner repair  tbe  same  at  qpce.  He  fur- 
ther said: 

"I  don't  think  I  ever  ordered  the  street  com- 
missioner to  repair  that  particular  part  of  tbe 
sidewalk.  I  don't  remember  that  I  did.  I 
won't  say  positively." 

On  cross-examination,  In  answer  to  the 
question  as  to  whether  or  not  he  had  said 
to  the  plaintiff  on  the  way  to  the  hospital 
that  he  had  been  out  of  the  city  for  some  time 
and  had  not  given  the  matter  his  attention, 
and  that  otherwise  he  would  have  compelled 
the  street  commissioner  to  keep  the  sidewalk 
in  better  condition,  said: 

"No,  sir;  I  don't  remember  anything  of  the 
kind.  Don't  know  that  I  knew  the  sidewalk 
was  out  of  condition,  I  might  have  said  so. 
♦  •  •  I  might  have  said  it  if  I  had  known  It, 
and  might  have  said  I  was  sorry,  but  never  said 
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or  indicated  that  I  knew  the  sidewalk  was  oat 
of  condition." 

The  evidence  upon  tbe  part  of  the  defend- 
ant tended  to  Show  that  this  portion  of  the 
sidewalk  had  been  fully  repaired  about  a 
year  before  the  accident,  and  that  the  same 
was  in  sound  condition  at  the  time  of  the  ac- 
cident Defendant's  instructions,  numl>ered 
1  and  2,  were  as  follows: 

"(1)  The  court  instructs  tbe  jury  in  this 
cause  that  there  is  no  evidence  that  the  city 
had  any  actual  knowledge  of  the  board  which 
tripped  the  plaintiff  being  loose,  rotten,  and  un- 
fastened to  the  girders,  even  if  you  find  that  it 
was  in  that  conofition. 

"(2)  The  court  instructs  the  jury  that  the 
city  IS  not  an  insurer  of  the  safety  of  its  side- 
walks, and  that  it  is  not  required  to  make  them 
absolutely  safe,  but  that  it  is  only  required  to 
furnish  a  reasonably  safe  sidewalk  for  a  person 
to  walk  along  and  upon  when  using  ordinary 
care  in  their  walking,  and  if  you  believe  the 
walk  was  reasonably  safe  for  a  person  to  walk 
upon  when  using  such  care,  then  your  verdict 
will  be  for  the  defendant.  And  you  are  also 
instructed  that,  even  if  you  believe  and  find 
there  were  loose  boards  in  the  walk,  and  that 
plaintifE  knew  of  them  and  knew  of  the  general 
condition  of  the  walk,  or  by  exercising  ordinary 
care  could  have  known  of  it,  then  it  b«came  and 
was  her  duty  to  take  such  care  to  avoid  being 
injured  while  using  tbe  walk  as  a  reasonably 
careful  person  would  take  under  like  conditions 
and  circumstances." 

Thos.  F.  Lane,  of  Cape  Girardeau,  for  ap- 
pellant. John  J.  O'Connor,  of  St.  Louis,  for 
respondent. 

WILLLA.MS,  0.  (after  stating  the  facts  as 
above).  [1]  Defendant's  instruction  No.  1 
was  erroneously  given.  The  city's  actual 
knowledge  of  tbe  defective  condition  of  one 
of  Its  sidewalks  may  be  shown  by  circum- 
stantial as  well  as  by  direct  evidence.  Tbe 
facts  disclosed  by  the  foregoing  statement 
were  sufficient,  we  think,  to  Justify  the  in- 
ference that  the  dty  had  actual  knowledge 
of  the  defective  condition  which  caused  the 
Injury.  Clark  v.  City  of  Brookfleld,  9T  Mo. 
App.  16,  70  S.  W.  934. 

[2,  91  We  are  also  of  the  opinion  that  de- 
fendant's instruction  No.  2  was  erroneous 
under  the  facts  of  the  present  case.  The  in- 
struction Infers  that  there  was  sufficient  evi- 
dence to  Justify  the  Jury  in  finding  that  plain- 
tiff could  have  discovered  and  avoided  the 
danger  by  the  exercise  of  ordinary  care,  and 
Ignores  the  plaintiffs  right,  under  the  facts 
In  the  present  case,  to  presume  that  the  side- 
walk was  reasonably  safe  for  travel.  The 
defective  situation  which  brought  atx>ut 
plalntilTa  injury  in  the  case  at  bar  was  a 
tiiddcn  or  concealed  one  as  contradistinguish- 
ed from  a  defect  which  would  be  visible  to 
the  ordinarily  observing  pedestrian.  From 
aught  that  appears  from  the  present  record, 
the  pedestrian  wonld  not  discover  the  hidden 
danger  by  merely  looking.  Even  though 
plaintiff  may  have  known  that  there  were 
loose  boards  in  the  walk,  yet  unless  she  fur- 
ther knew  (concerning  which  the  evidence  is 


silent)  that  the  ondemeath  c(Nistraction  of 
the  walk  was  such  that  the  ends  of  the  loose 
boards  projected  beyond  the  supporting  gird- 
ers, she  would  still  be  entirely  unaware  of 
the  danger  in  using  the  walk,  side  by  side 
with  a  companion.  Ordinary  care  did  not 
require  that  she  carefully  inspect  the  con- 
struction of  the  walk  to  discover  hidden  dan- 
gers of  this  kind. 

Whether  or  not  the  pedestrian  (absent  a 
knowledge  of  the  defect)  has  the  right  to 
presume  that  a  sidewalk  is  free  from  defects 
which  may  be  easily  discovered  by'  casual 
observation,  we  need  not  here  determine,  be- 
cause not  called  for  by  the  facts.  That  ques- 
tion remains  somewhat  unsettled  in  this 
state,  as  will  apiiear  by  reference  to  the  two 
last  cases  on  the  subject,  to  wit,  Ryan  v. 
Kansas  City.  282  Mo.  471, 134  S.  W.  566,  985; 
Smith  V.  Kansas  City,  184  S.  W.  82,  not  yet 
officially  reported. 

But  we  have  no  difficulty  in  saying  that  a 
pedestrian  has  the  right  to  presume  that  at 
least  the  sidewalk  is  free  from  hidden  or  con- 
cealed dangers  such  as  tbe  present  facts  dis- 
close. Furthermore,  there  was  no  evidence 
of  plaintiff's  failure  to  exercise  due  care  In 
the  present  case  (Howard  T.  New  Madrid, 
148  Mo.  App.  67,  loc.  cit.  67,  127  S.  W.  630), 
and  the  instruction  as  given  probably  misled 
the  Jury  into  believing  that  there  was  evi- 
dence which  would  warrant  the  inference 
that  plaintifTs  injury  was  brought  about  by 
her  own  negligence  in  failing  to  foresee  and 
avoid  the  danger. 

It,  therefore,  follows  that  the  action  of  the 
trial  court  in  granting  the  plaintiff  a  new 
trial  was  proper. 

The  order  is  affirmed,  and  the  cause  re- 
manded. 

ROT,  O.,  ctmcurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court.    All  of  the  Judges  concur. 


PAXTON  et  al.  v.  FIX  et  aL    (Na  17925.) 

(Supreme  Court  of  Missouri,  Division  Ma  2. 
Dec.  6,  1816.) 

1.  Taxation  €=9728— Tax  Salb— Intebest  of 
Cestui. 

Where  land  was  sold  on  judgment  for  taxes 
in  a  suit  to  which  the  cestui  que  trust  in  a  deed 
of  trust  on  the  land  was  not  a  party,  but  in 
which  all  other  persons  concerned  in  the  land, 
including  the  trustee  in  the  deed  of  trust,  were 
made  defendants,  tbe  purchaser  at  such  sale 
acquired  a  legal  title  superior  to  that  of  the 
cestui  que  trust,  and  the  cestui's  only  remedy 
was  a  suit  to  redeem  from  such  title  acquired 
by  the  purchaser  under  the  execution. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  {g  1457-1461 ;   Dec.  Dig.  «=s>728.1 

2.  Taxation  ^5>69S— Tax  Sale— Rbdeuftion 
—Cestui  Que  Tbust. 

Tbe  application  of  a  cestui  que  trust  to  re- 
deem from  a  tax  sale  of  land  the  legal  title  to 
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which  waa  In  Ms  trustee,  is  an  application  for 
equitable  relief,  to  'which  laches  is  a  good  plea. 
[Ed.   Note— For  other   cases,    see    Taxation, 
Cent.  Dig.  {  1401;   Dec.  Dig.  <S=>e98.] 

3.  Taxation  «:=»89&— Tax  Balb— Rbdekption 

— I«ACHB8. 
Where  land  in  the  name  of  a  trustee  under 
a  deed  of  trust  to  secure  a  note  was  sold  for 
taxes  and  the  cestui  delayed  for  nine  jears  he- 
fore  suing  to  redeem,  during  which  time  the 
purchaser  paid  taxes  of  $753.44,  and  the  value 
of  the  land  increased  from  $275  an  acre  to 
$7,000  an  acre  at  the  time  of  trial,  the  ces- 
tni's  suit  waa  barred  hy  laches. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g  1401 ;   I>ec.  Dig.  <S=>60&] 

4.  EqUTTT  «=»67— IiACHES. 

Liaches  not  amounting  to  an  esto[)pel  ia  a  de- 
fenne  only  to  equitable  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Eguity,  Cent 
Diig.  U  191-196;   Dec.  Dig.  *=»e7.I 

Appeal  from  Circuit  Court,  Jacksoa  Oonn- 
ty;  O.  A.  Liucas,  Judge. 

Suit  by  Jobn  O.  Faxton  and  another 
against  Lewis  R.  Fix  and  others.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

This  is  a  salt  to  foreclose  the  lien  of  a 
deed  of  trast.  The  petition  inddeatally  asks 
that  plaintlfT  be  permitted  to  redeem  the  land 
from  a  sale  nnder  execution,  for  taxes  if  the 
court  should  bold  that  It  Is  necessary  for 
him  to  so  redeem.  The  decree  was  for  the 
defendants,  and  the  plaintiffs  have  appealed. 

On  July  3,  1880,  James  E.  Gr^g  owned 
ten  acres  of  land  in  or  near  Kansas  City.  It 
was  not  subdivided,  nor  did  It  have  any  im- 
provements on  It  of  any  special  Talue.  He, 
on  that  day,  executed  to  one  Painter  as  trus- 
tee a  deed  of  trust  on  the  land  to  secure  the 
payment  of  a  note  to  Swope  for  $11,268,  due 
tbree  years  after  that  date,  with  Interest  at 
8  per  cent,  per  annum  due  and  payable  an- 
nually. Inunediately  thereafter  Oregg  filed 
a  plat  of  sucb  land  in  which  he  subdivided  it 
Into  blocks  and  lots,  except  that  two  small 
tracts  therein  were  not  numbered. 

On  September  27,  1880,  the  trustee,  in  pur- 
suance of  his  power  as  such,  sold  six  of  the 
lots  and  one  of  the  small  unnumbered  tracts 
above  mentioned  to  Sw(^e  for  $1,001 ;  and  ,  as  to  create  in  others  the  belief  that  be  had 
on  January  11, 1893,  the  trustee  as  sudi  sold'  abandoned  such  rights, 
all  the  other  lots  numbered  on  said  plat  to '  [3]  At  the  time  of  the  sale  of  the  land  by 
Swope  for  $1,615,  leaving  a  small  tract  con- ,  the  sheriff  under  the  tax  Judgment  on  August 
taining  flfty-six  hundredths  of  an  acre  un-  '  3,  1898,  the  deed  of  trust  was  over  nine  years 
sold.  That  tract  was  one  of  those  which  old ;  there  had  been  two  sales  of  real  estate 
had  no  number  on  said  plat,  and  is  the  land ,  hy  the  trustee  therein,  the  last  of  which  was 
Involved  In  this  suit  I  more  than  five  years  before  the  sale  to  Smltb 

On  August  3,  1808,  the  land  in  controversy  |  by  the  sheriff.  It  Is  very  unusual,  to  say 
here  was  sold  under  a  judgment  for  taxes  the  least,  for  a  trustee  to  sell  a  part  of  the 
and  was  purchased  by  B.  Howard  Smith,  one  land  leaving  the  remainder  unsold  while  any 
of  the  defendants  herein.  Said  judgment  was  [  part  of  the  debt  is  due  and  unpaid, 
rendered  in  a  suit  in  which  all  parties  inter-  j  The  facts  as  to  whether  the  debt  was  paid 
ested  in  the  land  were  defendants  except  and  as  to  whether  Sw<^>e  bad  abandoned  the 
Swope.  The  trustee  was  a  party  defendant.  \  small  unsold  tract  were  not  in  the  knowledge 
Smith  paid  at  that  sale  for  the  laud  $130.97.   of-  Smith,  but  Swc^e  had  the  means  of  such 

This  suit  was  begun  December  17,  1907.  knowledge  in  his  possession.  More  than  nine 
Prior  to  that  date  and  after  his  purchase  at  years  elapsed  after  the  sale  to  Smith  before 
the  tax  sale.  Smith  paid  taxes  general  and   the  Institution   of  this   suit,   during   which 
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special  against  the  land  In  controversy,  in- 
cluding sewer  and  street  Improvement  taxes, 
amounting  to  $753.44.  One  bill  of  $271.85 
for  sewers  and  street  improvements  was  paid 
August  14,  1903.  The  evidence  shows  that 
the  land  in  controversy  was  worth  about  $4,- 
000  at  the  time  of  the  trial  on  September  23, 
1912.  There  Is  no  direct  evidence  as  to  Its 
value  when  this  suit  was  brought. 

The  answer  pleads  laches  on  the  part  of 
the  plalnttff. 

J.  H.  Hawthorne,  of  Kansas  City,  for  ap- 
pellants. E.  S.  Herlder,  of  Kansas  City,  for 
respondents. 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  I.  When  land  Is  sold  under  an  execution 
on  a  judgment  for  taxes  rendered  in  a  suit 
to  which  the  cestui  que  trust  in  a  deed  of 
trust  on  the  land,  was  not  a  party,  but  in 
which  all  other  persons  C(mcerned  In  the 
land,  Indudlng  the  trustee  in  the  deed  of 
trust,  were  made  defendants,  the  purchaser 
at  such  sale  acquires  a  legal  title  superior  to 
that  of  such  cestui  que  trust,  and  the  latter 
is  driven  to  a  suit  to  redeem  from  such  title 
acquired  by  the  purchaser  under  the  execu- 
tion. Stafford  v.  Fizer,  82  Mo.  393;  Cowell 
V.  Gray,  85  Mo.  169.  Those  cases  are  cited 
with  at  least  Implied  approval  In  Keokuk 
Railroad  v.  Scotland  County,  152  V.  S.  318, 
14  Sup.  Ct.  606,  38  L.  Ed.  457,  In  Keaton  v. 
Jorndt,  259  Mo.  179,  168  S.  W.  734,  and  In 
many  other  cases. 

[2]  The  plaintiff,  when  this  suit  was  be- 
gun, was  aware  of  such  rule,  and  In  his  peti- 
tion prayed  to  be  allowed  to  redeem  If  the 
court  should  adjudge  that  such  redemption 
was  necessary.  That  prayer  to  be  allowed  to 
redeem  is  an  application  for  equitable  relief, 
and  Is  met  by  a  plea  of  laches.  We  think 
that  such  plea  Is  supported  by  the  facts. 

In  Troll  V.  St  Louis,  257  Mo.  626,  168  S. 
W.  167,  it  was  held  that  a  party  will  not 
be  allowed  to  wait  for  a  rise  In  the  value  of 
land  before  asking  to  redeem,  and  that  he 
will  not  be  allowed  to  sleep  on  his  rights  so 
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time  Smith  paid  the  taxes  general  and  spe- 
cial amounting  to  $753.44  over  and  above 
what  he  paid  for  the  land.  The  holder  of  the 
secured  note  was  certainly  aware  that  this 
land  was  within  a  modem  city,  and  that  liens 
for  general  and  special  taxes  were  constantly 
attaching  to  the  land.  The  land  sold  at  the 
trustee's  sales  for  about  $275  an  acre.  At 
the  time  of  the  trial  the  fifty-six  hundredths 
of  an  acre  In  controversy  was  worth  $4,000, 
or  at  the  rate  of  about  ?7,000  an  acre. 

We  conclude  that  Swope  was  waiting  for  a 
rise  in  value  before  electing  to  redeem,  or 
else  he  was  asleep  on  his  rights.  In  either 
case  his  estate  is  barred  by  laches. 

II.  We  have  examined  Haarstick  v.  Ga- 
briel, 200  Mo.  237,  98  S.  W.  760,  in  which 
it  was  held  that  laches  does  not  bar  the  own- 
er who  has  paid  no  taxes  for  30  years  if  the 
land  has  never  been  in  the  possession  of  any 
one  and  the  only  title  of 'the  other  party  is 
a  sheriiTs  deed  under  execution  in  a  void 
judgment  for  taxes,  and  the  payment  of  tax- 
es for  20  years.  See,  also.  Weir  v.  Lumber 
Co.,  186  Mo.  388,  85  S.  W.  341,  Manwaring  v. 
Lumber  &  Mining  Co.,  200  Mo.  718,  98  S.  W. 
762,  and  Lumber  Co.  v.  McCabe,  220  Mo.  154, 
119  S.  W.  357. 

[4]  Though  those  cases  were  brought  un- 
der our  statute  to  quiet  title,  the  issues  there- 
in Joined  were  purely  at  law,  and  no  equita- 
ble relief  was  prayed  for  by  the  parties 
claiming  against  the  sale  under  Judgments 
for  taxes.  The  sheriff's  deeds  In  those  cases 
were  void.  The  owners  of  the  land  were  not 
driven  into  a  court  of  equity  either  to  set 
aside  those  deeds  or  to  redeem  from  them. 
Laches  not  amounting  to  an  estoppel  is  a  de- 
fense only  to  equitable  causes  of  action. 
Kline  V.  Vogel,  90  Mo.  239,  1  S.  W.  733,  2  S. 
W.  4P8 ;  Loomis  v.  Railroad,  165  Mo.  loc.  cit. 
495,  65  S.  W.  962;  Hayes  v.  Schall,  229  Mo. 
114,  129  S.  W.  222;  Chilton  v.  Nickey,  261 
Mo.  232,  169  S.  W.  978. 

In  Doyle  v.  Bums,  123  Iowa,  loc  dt.  509, 
99  N.  W.  203,  it  was  well  said: 

"In  equity,  laches  and  acquiescence  may  bar 
plaintiS  of  recovery,  although  the  delay  and  ac- 
quiescence have  not  been  for  such  a  length  of 
time  as  that  the  action  would  be  barred  by  the 
ordinary  statute  of  limitations.  Where  the  ac- 
tion is  at  law,  mere  delay  or  acquiescence  will 
not  bar  the  action,  unless  prolonged  for  the  stat- 
utory period,  save  where  there  is  present  the 
elements  of  an  estoppel.  These  being  present, 
laches  and  acquiescence  may  constitute  a  bar  to 
a  law  action.  In  this  case  there  were  no  ele- 
ments of  estoppel  present,  and  the  trial  court 
did  not  err  in  refusing  to  submit  that  question 
to  the  jury.  These  doctrines  are  fundamental, 
and  we  need  only  cite  in  their  support  2  Pom- 
erqy's  Equity,  §  817;  1  Pomeroy,  Kqulty,  S 
i;i8;  Long  V.  Valleau,  87  Iowa,  675  [5.5  N.  W. 
,•?!,  56  N.  W.  748];  Wehrmau  v.  Conkliu.  155 
U.  S.  327,  16  Sup.  Ct.  129,  39  L.  Ed.  167." 

In  the  Haarstick  Case,  supra,  it  was  said: 
"The  doctrine  of  laches  as  a  bar  to  an  assent- 
ed right  is  a  creation  of  equity  jurisprudence, 
and  though  it  has  some  analogy,  in  its  applica- 
tion, to  the  statute  of  limitations,  yet  it  dif- 
fers from  that  and  rests  on  its  own  equitable 


^unds;  like  all  purely  equitable  doctrines 
It  is  applied  only  when  tjie  equity  of  the  case 
demauUs  it.  We  do  not  think  the  circumstanc- 
es of  this  case  demand  its  application." 

In  that  case  the  claimant  under  the  sher- 
iff's deed  had  no  title  to  the  land,  and  there- 
fore he  had  no  more  right  than  any  one  else 
to  pay  the  subsequent  taxes  on  the  land,  nor 
was  be  under  any  duty  to  do  so.  In  this  case 
Smith  liad  a  title  to  the  land  in  controversy, 
though  subject  to  the  equity  of  redemption. 
He  had  the  right  for  bis  own  protection  to 
pay  subsequent  taxes.  The  plaintiff's  only 
remedy  was  an  equitable  one,  and  laches  bars 
him  from  that 

Tlie  Judgment  is  affirmed. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROX,  C.,  is  adopted  as  the  opinion  pf  the 
court.    AU  concur. 


STATE  T.  TAYLOR.    (No.  19719.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  6.  1916.) 

1.  Cbiirnai.   Law   «s»576(9)— Tbiai/— Delat 

IN  Pbosbcution. 
Under  Rev.  St.  1909,  §  5426,  requiring  trial 
before  the  end  of  the  second  term  after  the  filing 
of  the  information,  the  term  at  wliich  the  infor- 
mation was  filed  is  not  to  be  counted,  and  ac- 
cused is  not  entitled  to  be  discharged  where  he 
was  tried  at  the  second  term  thereafter,  though 
at  the  beginning  of  that  term  the  cause  was  con- 
tinued to  a  particular  day  later  in  the  term. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1304 ;   Dec.  Dig.  «=>576{9).] 

2.  HOUICIDE  4=»127— iNrOBUATION— Pboikdi- 

TATioN— "Thin  and  'Xhkrb." 
An  information,  which  charged  that  defend- 
ants "deliberately,  premeditatedly,  and  of  malice 
aforethought"  administered  poison  to  deceased, 
and  "did  then  and  there  contrive  and  intend" 
that  it  be  taken  into  the  body  of  deceased,  is  not 
defective  for  failing  to  repeat  the  allegations  of 

f)remeditation  and  malice  in  connection  with  the 
atter  averment,  since  the  use  of  the  words  "then 
and  there"  connect  the  two  averments  so  as  to 
make  the  qualifying  words  in  the  former  apply 
to  the  latter. 

[Ed.  Note.— For  other  cases,   see   Homicide, 
•Cent.  Dig.  §§  192-194 ;    Dec.  Dig.  ©=>127. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Then  and  There.] 

3.  Homicide      «s»lB5(6)—lKroBiCATiON— Poi- 
son. 

Where  one  allegation  of  an  information 
charged  defendants  with  administering  strych- 
nine and  bichloride  of  mercury,  the  information 
is  not  defective  because  in  a  later  paragraph  it 
used  the  phrase  "other  deadly  drugs  and  poison- 
ous substances"  in  place  of  the  words  "bichloride 
of  mercury." 

[Ed.   Note. — ^For   other  cases,   see   Homiddc, 
Cent  Dig.  §  223 ;  Dec.  Dig.  «=>  135(5).] 

4.  Homicide      €=»135(5)—Infobmatioit— Poi- 
son. 

An  information  for  a  murder  by  poison  need 
not  specify  the  particular  kind  or  quantity  of 
poison  used. 

[Ed.  Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  S  223;   Dec.  Dig.  «=»135(5).] 
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5.  HomciDK  «=>228(2),  2B&— Evidenob— CoB- 
PTT8  DBUcn. 
In  a  prosecution  of  defendant  for  poisoning 
hia  ivife,  evidence  held  sufficient,  though  circum- 
stantial, to  establish  the  corpus  delicti  and  sus- 
taiu  a  oonTicti<»i. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f{  472,  615-617;  Dec.  Dig.  «=3228 
(2).  250.1 

Appeal  from  Circuit  Court,  P^niscot  Coun- 
ty ;    W.  S.  C.  Walker,  Judge. 

Sam  Taylor  was  convicted  of  murder,  and 
be  appeals.     Affirmed. 

R.  L.  Ward,  of  Carutbersrille,  and  Val. 
Perkins,  of  Lilboum,  for  appellant.  John 
T.  Barker,  Atty.  Gen.,  and  Shrader  P.  How- 
ell, Asst.  Atty.  Qen.,  for  the  State. 

WALKER,  J.  The  defendant.  In  an  In- 
formation filed  by  the  prosecuting  attorney 
of  Pemiscot  county,  was  charged  Jointly  with 
a  woman  named  Iva  Bumpass  with  murder 
In  the  first  degree  In  having  killed  the  de- 
fendant's wife  by  administering  poison  to 
her  on  December  11,  1914.  There  was  a 
severance,  and  upon  a  trial  of  the  defend- 
ant, he  was  convicted  as  charged  and  sen- 
tenced to  Imprisonment  in  the  penitentiary 
for  life.    From  that  Judgment  he  appeals. 

The  evidence  Is  largely  circumstantial. 
The  defendant  was  a  common  laborer  liv- 
ing on  a  farm  with  his  wife  and  two  chil- 
dren near  Portagevllle  in  Pemiscot  county. 
With  them  lived  the  young  woman  Iva  Bum- 
pass,  fbe  codefendant.  The  nature  of  the 
latter's  relations  with  the  defendant  excited 
the  suspicions  of  the  wife  to  such  an  extent 
that  she  spoke  about  It  to  persons  living  In 
the  vldnlty  and  the  matter  was  a  subject  of 
scandal  In  the  neighborhood.  This  only  In 
passing,  as  presenting  a  cause  deduclble 
from  the  evidence  of  the  crime.  It  was  the 
custom  of  the  defendant,  the  young  woman, 
and  others  to  pick  cotton  In  its  season  for 
neighboring  planters.  While  thus  engaged 
about  two  weeks  before  the  wife's  death, 
the  young  woman  was  heard  to  say  to  the 
defendant,  "Tou  have  got  to  get  rid  of  your 
wife  or  of  me."  To  which  defendant  re- 
plied, "I  will  do  whatever  you  say." 

The  wife's  Illness  began  on  Sunday,  De- 
cember 6,  1914.  The  next  day  the  father  of 
the  defendant  called  In  a  Dr.  Phillips  to 
prescribe  for  her.  The  doctor  pronounced 
'  her  Illness  follicular  tonsllltls  and  pnea- 
monia,  gave  her  some  medicine,  and  direct- 
ed the  defendant  to  call  at  his  office  the  next 
day  and  report  the  condition  of  the  patient. 
The  defendant  did  not  do  this,  and  the  phy- 
sician did  not  again  see  the  woman.  The 
day  the  doctor  called,  a  witness  named 
Pavy  met  defendant  in  Portagevllle,  and 
the  latter  spoke  to  blm  about  some  poison, 
aald  be  wanted  some  to  kill  a  dog,  and  asked 
what  was  good,  arsenic  or  strychnine.  The 
witness  told  him  either  would  kill,  but  ad- 


vised him  to  get  a  gun  and  shoot  the  dog. 
Defendant  said  a  dog  had  Jumped  Into  his 
back  window  and  had  taken  some  meat,  but 
he  did  not  want  to  shoot  him  because  that 
would  get  blood  on  the  f.oor  and  he  did  not 
want  It  Imown  that  he  had  killed  It  De- 
fendant left  the  witness  and  went  into  a 
drug  store  owned  by  a  Dr.  Ilollenbeck  in 
Portagevllle.  Homer  HoUenbeek,  the  doc- 
tor's son,  testified  that  he  saw  his  father 
sell  some  strychnine  to  the  defendant  on 
December  9th,  which  defendant  said  he 
wanted  for  the  purpose  of  killing  a  dog.  Wit- 
ness further  testified  that  on  December  12th, 
the  day  the  defendant's  wife  died,  but  prior 
to  that  occurrence,  defendant  came  to  the 
drug  store  and  said,  "Doc,  the  poison  I  got 
here  the  other  day  did  not  kill  that  dog  at 
all."  To  which  the  doctor  replied,  "The 
wrong  dog  must  have  gotten  It."  Defend- 
ant then  bought  20  grains  of  bichloride  of 
mercury.  A  boy  named  Helton  was  present 
when  this  took  place,  saw  the  defendant, 
and  heard  the  conversation,  which  he  details 
substantially  as  testified  to  by  Homer  Hol- 
lenbeck.  Dr.  Hollenbeck's  testimony  corrob- 
orates that  of  his  son.  He  stated  that 
when  defendant  came  to  his  drug  store  on 
December  9th  he  sold  him  two  dozen  strych- 
nine tablets.  Later,  on  December  12th,  the 
day  the  defendant's  wife  died,  defendant 
again  came  to  the  store  and  said  he  wanted 
a  stronger  poison,  that  the  other  had  failed, 
and  witness  then  sold  him  20  grains  of  bi- 
chloride of  mercury.  This  was  some  time 
before  the  noon  hour.  The  wife  died  at  5 
o'clock  that  evening. 

Three  neighbor  women  nursed  the  wife 
from  the  be^^nning  of  her  Illness  on  Decem- 
ber 6th  to  her  death  on  the  12th,  relieving 
each  other  at  intervals.  They  testify  that 
she  said  she  believed  she  was  going  to  die ; 
that  the  medicine  given  to  her  by  her  hus- 
band was  going  to  kill  her.  They  described 
her  condition,  as  shown  by  observation  and 
from  her  statements  and  expressions  of 
pain.  She  complained  of  her  mouth  and 
throat  burning  and  of  Internal  agony.  These 
conditions  continued  to  Increase  In  intensi- 
ty from  the  beginning  of  her  attack  until 
she  died.  The  Biunpass  girl  did  not  testify. 
Defendant  on  the  stand  denied  that  he  talk- 
ed to  the  witness  Pavy  about  poisoning  a 
dog  and  that  he  bought  no  poison  from  Dr. 
Hollenbeck  on  either  of  the  occasions  stated 
by  that  witness  and  his  son;  that  he  never 
had  any  conversation  In  the  cotton  field  with 
the  Bumpass  girl  testified  to  by  witnesses. 

A  witness  named  Ellis  testified  in  rebut- 
tal that  he  heard  defendant's  father  say  to 
the  latter  in  the  witness'  presence  at  the 
coroner's  Inquest  that  he  (the  father)  was 
going  to  send  for  Dr.  Rhodes.  The  defend- 
ant asked  him,  "Why?"  to  which  the  father 
replied: 
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"You  know  TRrhy.  You  hare  poisoned  this  wo- 
man, and  I  am  going  to  spend  every  cent  I  have 
to  convict  you  for  it" 

To  this  statement  It  does  not  appear  that 
witness  made  any  reply. 

[1]  I.  Timely  Triai. — Defendant  moved  to 
be  discharged  because  he  was  not  brought  to 
trial  before  the  end  of  the  second  term  after 
the  filing  of  the  information  against  him,  as 
provided  in  section  5246,  R.  S.  1909.  At  the 
time  of  the  Sling  of  this  Information,  Pemis- 
cot county  had  three  regular  terms  of  circuit 
court  during  each  year,  viz.  in  the  months  of 
February,  July,  and  November.  Laws  Mo. 
1913,  p.  215.  The  defendant  was  informed 
against  on  January  20,  1915,  or  during  the 
November  term,  1914,  of  the  Pemiscot  circuit 
court  The  case  was  continued  on  the  state's 
application  at  this  term  and  at  the  succeed- 
ing Febniary  term.  At  the  July  term  the 
case  was  continued  on  the  court's  own  mo- 
tion until  August  16,  1915,  which  was  a  part 
of  the  July  term,  when  it  was  tried.  In 
construing  the  statute,  the  term  at  which 
the  indictment  is  found  or -the  information 
filed  is  not  to  be  Included.  State  v.  Riddle, 
179  Mo.  287,  78  8.  W.  606.  There  was,  it  Is 
true,  two  subsequent  continuances,  one  at 
the  February  term  and  another  at  the  July 
term;  but  the  latter. was  n/at  a  continuance 
beyond  the  second  term,  but  to  a  day  certain 
within  same,  when  the  trial  was  had.  De- 
fendant therefore  was  not  authorized  to  in- 
voke the  statute,  and  bis  motion  was  proper- 
ly overruled. 

[2]  II.  Information. — ^It  is  contended  that 
the  information  is  defective  in  falling  to  al- 
lege "that  the  defendant  deliberately,  pre- 
medltatedly,  and  of  malice  aforethought  con- 
trived and  Intended  that  the  said  poison 
should  be  talcen  and  received  into  the  body 
of  the  said  Vlctola  Taylor."  The  language 
of  the  information  Indicated  by  the  matter 
quoted,  so  far  as  same  relates  to  the  objec- 
tion made,  Is  as  follows: 

First.  That  the  defendant  "then  and  there 
wickedly  contriving  and  intending  one  Vlctola 
Taylor  to  deprive  her  of  her  life,  and  then  t:nd 
there  feloniously  contriving  and  intending  her, 
the  said  Vlctola  Taylor,  willfully,  feloniously, 
deliberately,  premeditatedly,  on  purpose,  and  ot 
their  malice  aforethought,  to  l(ill  and  murder." 

Second.  "Did  then  and  there  willfully,  feloni- 
ously, deliberately,  premeditatedly,  on  purpose, 
and  of  ttieir  malice  aforethought,  administer  and 
give  to,  and  cause  to  be  administered  and  given 
to  her,  the  said  Vlctola  Taylor,  certain  deadly 
drugs  and  poisonous  substances,  etc" 

Third.  "The  said  Sam  Taylor  and  Iva  Bum- 
pass  then  and  there  wickedly,  willfully,  and 
feloniously  contriving  and  intending  the  said 
strychnine  and  bichloride  of  mercury  and  other 
deadly  drugs  and  poisonous  substances,  then  and 
there  to  be  taken  and  received  into  her  body,  the 
said  Vlctola  Taylor." 

FourUi.  "And.  she,  the  said  Vlctola  Taylor 
*  *  *  did  th^  and  there  actually  take  and  re- 
ceive into  her  l)ody  the  said  strychnine  and  other 
deadly  drugs  and  poisonous  substances,  so  will- 
fully, feloniously,  deliberately,  premeditatedly,  on 
purpose,  and  of  their  malice  aforethought,  ad- 
ministered and  given  by  them,  the  said  Sam 
Taylor  and  Iva  Bumpass." 


The  language  employed  shows  that  the  in- 
formation charges  the  defendant  with  the 
administration  of  the  poison  in  the  precise 
words  appellant  contends  were  omitted  there- 
from. However,  If  the  validity  of  the  infor- 
mation be  tested  by  the  third  paragraph  alone 
above  quoted,  it  is  not  subject  to  the  objec- 
tion urged  by  api)ellant  The  doctrine  has 
frequently  been  announced  by  this  court  that 
in  determining  the  validity  of  informations 
where  it  had  been  previously  charged  that 
the  act  or  the  giving  of  the  poison  was  done 
"feloniously,  deliberately,  etc.,"  it  Is  unneces- 
sary to  repeat  these  words  in  each  subsequent 
averment,  but  that  the  rules  of  pleading  are 
satisfied  If  subsequent  averments  are  connect- 
ed with  the  words  "feloniously  and  deliber- 
ately" by  the  phrase  "then  and  there."  In 
this  case  the  particular  clause  in  question  is 
Introduced  by  the  phrase  "theo.  and  there," 
and  the  technical  words  "feloniously  and 
ddlberately"  are  as  a  consequence  carried 
over  Into  the  subsequent  charge,  rendering 
the  Information  immune  from  criticism  in 
this  respect.  In  State  v.  Davis,  20  Mo.  loc 
dt.  396,  we  said: 

"Every  felonious  act  must  be  charged  to  hav« 
l>een  done  feloniously,  and  the  crime  here  charg- 
ed is  a  felony ;  but  this  requirement  is  satisfied 
by  the  averment  that  the  assault  was  made,  and 
that  the  striking,  cutting,  and  thrusting  was 
feloniously  done.  If  the  blow  which  causes  a 
wounding  is  inflicted  feloniously,  the  wound,  the 
consequence  of  the  blow,  must  have  been  made 
with  felonious  intent  Ohitty  (3  Chit  Cr.  L. 
738)  says  it  ia  not  necessary  to  repeat  the  words 
'feloniously  and  of  malice  aforethought'  to  every 
allegation ;  for  If  the  assault  be  stated  to  have 
been  thus  made,  and  the  indictment  proceed  to 
aver  that  the  defendant  then  and  there  strucit, 
etc.,  it  will  be  good  without  repeating  them, 
because  the  acts  are  sufficiently  connected." 

A  like  doctrine  Is  announced  in  the  later 
case  of  State  v.  Rice,  149  Mo.  461,  51  S.  W. 
78,  in  which  It  was  held: 

"It  would  perhaps  have  t>een  better  had  the 
word  'feloniously'  been  repeated  next  after  the 
words  'then  and  there'  when  used  the  second 
time  in  the  indictment  so  that  it  would  read, 
'then  and  there  feloniously'  giving  to  her  the 
said  Mary  C.  Rice  with  one  of  tlie  leaden  bullets, 
etc.,  one  mortal  wound  but  as  the  words  'felon- 
iously,' etc.,  as  first  alleged,  are  connected  with 
the  mortal  shot  by  the  words  'and  then  and 
there,'  the  words  'feloniously,'  etc.,  become  com- 
ponent parts  of  the  subsequent  allegations,  and 
connect  them  with  the  mortal  shot,  which  is  ail 
that  was  necessary  in  order  to  make  the  indict- 
ment good." 

In  the  late  case  of  State  v.  Conley,  255  Mo. 
196,  164  S.  W.  196,  In  which  the  sufficiency 
of  the  Information  was  attacked  on  the 
ground  urged  In  the  case  at  bar,  Faria,  J., 
siieaklng  for  the  court,  said: 

"For,  if  it  be  averred  in  an  information  that 
deceased  was  feloniously,  etc.,  shot  and  struck 
or  hit  in  the  head  or  body  with  a  leaden  ball 
fired  from  a  gun  or  pistol,  and  thereafter  and 
immediately  following  such  averment  it  be  fur- 
ther charged  substantially  thus,  Then  and  there 
giving  to  (deceased)  •  •  •  with  the  pistol 
(or  gun)  and  the  leaden  ball  aforesaid  •  *  • 
mortal  wounds,'  it  is  extremely  difficult  for  the 
finite  mind  to  avoid  the  irreatstible  conclusion 
that  the  infliction  of  the  lethal  wound  was  in 
some  intimate  constitutional  way  connected  with 
Digitized  by  VjOOyitr 
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the  shootiiig  and  atrildiiK  of  deceased  by  the  ac- 
cused. Having  ui  this  behalf  naught  to  avoid 
except  the  constitutional  Charybdis,  supra,  we 
deem  it  sufficient  in  eranunar  and  langnage  and 
diction,  etgo^  in  law. 

With  these  anthorltles  aa  precedents,  the 
gnffldency  of  the  Information  here  under  con- 
sideration follows  as  a  reasonable  conclusion, 
because  the  similarity  of  the  language  em- 
ployed therein  is  not  only  evident,  but  It  is 
in  many  respects  Identical  with  that  employ- 
ed in  the  cases  cited. 

[3]  It  Is  further  urged  that  the  Information 
b  insufficient  on  accotmt  of  the  omls.siou 
from  one  of  the  paragraphs  of  the  words 
"bichloride  of  mercury."  In  lien  of  these 
words,  there  appears  the  phrase  "other 
deadly  drugs  and  poisonous  substances." 
After  having  in  a  former  paragraph  desig- 
nated the  particular  poisons  alleged  to  hav^ 
been  osed,  the  employment  of  the  general 
words  was  sufficient  to  Inform  the  defendant 
of  the  nature  of  the  charge  against  him; 
the  condnslon  being  Inevitable  from  a  read- 
ing of  the  paragraph  that  the  general  words 
included  not  only  strychnine  but  bichloride 
of  mercury. 

[4]  However,  the  use  of  the  particular 
words  In  the  first  Instance  waA  not  necessary 
to  conform  to  the  rale  regulating  the  fram- 
ing of  Informations  or  indictments  of  this 
nature.  The  spedflcation  of  a  particular 
Uud  or  quantity  of  poison  msed  In  effecting 
B  homicide  Is  not  reqnired.  If  the  evidence 
produced  at  the  trial  dlsdoses  that  any  poi- 
son was  administered  with  the  required 
criminal  intent,  it  is  soffldent  to  support  a 
finding  of  guilt.  State  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316,  Ann.  Oas.  1912D,  181;  State 
T.  Van  Honten,  37  Mo.  357. 

[S]  III.  Corput  Delicti. — It  is  contended 
that  there  was  no  sufficient  proof  of  the 
corpus  delicti.  Direct  evidence  of  the  ad- 
ministration of  the  poison  does  not  seem  to 
have  been  obtainable.  Notwithstanding  the 
absence  of  this  character  of  proof,  there 
was  evidence  of  a  saccession  of  facts  which 
when  considered  in  the  order  of  their  occur- 
rence are  of  strong  probative  force. 

Motive  for  the  commission  of  the  crime  is 
shown  in  the  willingness  expressed  by  the 
defendant  to  his  colndictee  to  get  rid  of  his 
wife.  Preparations  to  effect  this  purpose 
are  evidenced  by  his  procuring  the  poisons. 
A  circumstance  Indicative  of  his  guilt,  sub- 
ordinate It  is  true,  but  nevertheless  cogent, 
is  his  denial  of  the  procuring  of  the  poi&ons, 
although  this  fact  was  sworn  to  by  three 
witnesses.  That  he  consummated  his  pur- 
pose in  poisoning  his  wife  is  sustained  by 
the  evidence  of  her  symptoms  In  her  last 
illness  indicating  that  she  had  been  poisoned. 
Confirmatory  of  this  fact  is  the  wife's  dec- 
larations made  in  extremis  to  the  effect 
that  her  suffering  was  due  to  the  medicine 
administered  to  her  by  her  husband  from 
the  effects  of  which  she  stated  that  she  was 


going  to  die.  In  fnrtiier  support  of  the  con- 
clusion as  to  defendant's  guilt  la  the  testi- 
mony of  the  witness  who  heard  the  father 
of  ttie  defendant  at  the  coroner's  inquest 
charge  the  latter  with  htivlng  poisoned  hia 
wife,  to  which  accusation  defendant  made  no 
reply.  This  testimony  forms  a  chain  of  dr- 
cnmstances  ample  to  establish  the  body  of 
the  crime  and  hence  to  sustain  the  verdict 
of  guilt.  Where  there  is  any  substantial  evi- 
dence adduced  to  sustain  a  charge  and  the 
Jury  upon  a  consideration  of  same  finds  the 
defendant  guilty,  we  will  not  Interfere  with 
the  verdict  State  v.  Martin,  230  Mo.  loc. 
dt  700,  132  S.  W.  695;  State  v,  Gow,  235 
Mo.  loc.  dt  829,  133  S.  W.  648;  State  v. 
Sharp,  233  Mo.  loc.  dt  298,  135  S.  W.  488; 
State  V.  Concella,  250  Mo.  loc.  dt  424,  157 
S,  W.  778. 

IV.  Instructions. — The  conrt  Instructed  the 
Jury  on  the  elements  of  the  crime  charged 
and  the  punishment  prescribed  therefor; 
murder  in  the  first  degree  and  the  factors 
necessary  to  create  this  crime  were  defined ; 
the  formal  nature  of  the  informatiou  was 
stated,  and  the  presumption  of  innocence  and 
reasonable  doubt  explained ;  the  Jury  was 
told  that  a  convlctlcn  might  be  had  upon  di- 
rect or  drcumstantial  evidence  aocompauied 
by  an  e^Ianatory  Instruction  as  to  the  dr- 
cumstances  under  which  a  conviction  upon 
drcumstantial  evidence  could  be  sustained; 
the  credibility  of  witnesses  and  the  weight 
to  be  attached  to  their  testimony  was  ex- 
plained, and  an  acquittal  directed  unless  it 
was  found  that  the  death  of  the  deceased 
had  been  brought  about  by  the  means  charg- 
ed In  the  informatiou. 

Hie  opinion  need  not  be  lengthened  by  the 
dtation  of  authorities  sustaining  the  correct- 
ness of  the  instructions.  They  were,  in  sub- 
stance, the  same  as  those  approved  in  the 
Hyde  Case,  234  Mo.  200,  136  S.  WV  316,  Ann. 
Cas.  1912D,  101,  and  are  consequently  not 
subject  to  criticism. 

Prejudidal  error  was  not  present  in  the 
trial  of  this  case,  and  the  Judgment  should 
be  affirmed.    It  is  so  ordered.    All  concur. 


CORNET  et  aL  v.  CORNET  et  aL 
(Noa.  18971,  18973.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec  1,  1916.     Rehearing  Denied 

Dec.  20,  1916.) 

1,  Thttsts  €=167  —  Removal  of  Tbustek  — 
Costs  and  Expenses. 
The  unsuccessful  defendant  in  a  suit  against 
a  testamentary  trustee  to  set  aside  for  fraud  a 
deed  obtained  by  him  from  the  cestui  que  trust, 
and  to  remove  him  on  account  of  the  fraud,  can- 
not have  the  costs  and  expense  of  suit  charged 
against  the  trust,  though  for  determiDatiou  of 
the  questions  involved  examination  and  con- 
struction of  the  will  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  219,  220;    Dec.  Dig.  ©=»167.] 
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2.  Tbusts  ®=3380—AccoxmTinG— Costs. 

A  trustee  remoTed  for  fraud  is  not  entitled 
to  have  the  costs  incident  to  the  accounting  tax- 
ed against  the  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  491-493 ;   Dec  Dig.  <8s>330.] 

3.  Appeal  and  Ebbob  «=>1078(1)— Revikw 
Waiveb. 

Correctness  of  action  assigned  as  error  will 
be  treated  as  conceded;  the  point  not  being 
urged  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4256;  Dec.  Dig.  <S=1078(1).] 

4.  Tbusts  <3=»217(3)— iNVEsnacHTS  bt  Tbus- 
TEE— Direction  in  Wu-i. 

Direction  in  will  that  the  trustee  manage  the 
trust  fund,  and  make  it  productive  in  such  man 
ner  as  he  may  deem  most  safe  and  advantageous, 
does  authorize  him  to  invest  in  securities  other 
than  are  approved  by  the  rules  of  equity  for  in- 
vestment of  trust  funds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  306;   Dec.  Dig.  <8=»217(3).] 

5.  Tbusts   «=>217(3)— Investment   by   Tbus- 
TEB— Classes  of  Sbcuritt. 

The  rule  that  a  trustee  is  bound  only  to  ex- 
ercise such  prudence  and  diligence  in  conduct- 
ing the  affairs  of  the  trust  as  men  of  average 
prudence  and  discretion  would  employ  in  their 
own  affairs,  does  not  apply  to  classes  of  security 
in  which  they  may  invest. 

[Ed.  Note. — For  other  cases,  see  Trusts,  C«nt. 
Dig.  i  306;    Dec.  Dig.  ie=>217(3).] 

6.  Tbusts  «3>217(3)  —  Investubnt  bt  Tstts- 
TBES— Mexican  Bonds. 

The  bonds  of  a  state  of  Mexico  were  not  a 
proper  investment  for  trust  funds  at  any  time 
between  1900  and  1906  or  during  those  years. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  306;    Dec.  Dig.  «=9217(3).] 

7.  Tbusts  <&=5243— Impbovident  Intestuents 
— REJEcnoN  BT  Successor. 

The  successor  of  a  trustee  who  has  been  re- 
moved is  not  required  to  accept  an  improvident 
investment  made  by  the  removed  trustee 


[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Df(    -       -       -     -■'- 
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8.  Tbusts     «=»217(1)— iNTCsnacNTS— Pebsoit- 

AL  LlABILITT  OF  TbDSTEE. 

A  trustee  who  invests  trust  funds  in  his  own 
name  becomes  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  H  301-S03.  309 ;    Dec.  Dig.  «8=>217(1).] 

9.  Trusts  «=231(2)— Trustee— Pubchase  of 
Own  Pkopebtt. 

A  trustee  cannot  buy  his  individual  property 
for  purpose  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  331;    Dec.  Dig.  <S=»231(2).] 

10.  Tbusts  «=»217(3)— Investments— Pebson- 
Ai.  Secubitt. 

It  is  not  sound  discretion  for  a  trustee  to  in- 
vest trust  funds  in  mere  personal  security. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  306;    Dec.  Dig.  <e=»217(3).] 

11.  Tbusts  (S=»217(3)  —  Investments  —  New 
Entkbpbise. 

For  a  trustee  to  invest  trust  funds  in  a  new 
enterprise  the  results  of  which  are  necessarily 
expeiimental,  as  a  company  to  construct  an  in- 
dependent railroad  bridge,  is  not  sound  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  306;    Dec  Dig.  «8=217(3).] 


12.  Tbustb    9=3816(1)— Tbcstke—Oommtsbioit 

ON  CoBPtns. 

'  The  only  provision  of  a  will  for  compensa- 
tion of  trustee  being  in  the  direction  to  manage 
the  trust  fund  and  after  deducting  necessary  ex- 
penses and  a  reasonable  compensation,  to  pay 
over  the  income  quarterly  to  O.  and  after  death 
of  C.  the  trust  fund  to  go  to  his  heirs,  tiie  trus- 
tee removed  for  fraud,  after  long  litigation,  is 
not  entitled  to  a  commission  on  the  corpus  of 
the  fund,  for  its  care  and  preservation. 

[Ed.  Note. — For  other  cases,  see  Trnsts,  Cent. 
Dig.  H  445-454;    Dec.  Dig.  <3=>316{1).] 
18.  Tbusts  ^9316(2)— Removai.  of  Tbusttee— 

Commission  on  Incomb. 
The  trustee,  though  removed  for  fraud,  may, 
with  the  trust  fund  restored  to  a  productive  con- 
dition,  be  allowed  a  commission  on  the   gross 
amount  of  income  during  his  administration. 

[Ed.  Nota — For  other  cases,  see  Trusts,  Cent 
Dig.  is  465^69;  Dec  Dig.  iSs>316<2).] 

14.  Tbusts  <g=»219(2)— Interest  ok  Fuin)e— 
%  Deposit  in  Fibm  Name. 
^  Though  the  uninvested  funds  of  a  trust  were 
deposited  in  bank  in  the  general  checking  ac- 
count of  a  firm  of  which  the  trustee  was  a 
member,  yet  the  trustee  having  used  reasonable 
care  to  keep  the  fund  invested,  and  having  vio- 
lated the  rule  against  mingling  of  trust  and  per- 
sonal funds,  only  in  ignorance  of  its  existence, 
be  should  be  charged  only  witit  the  2  per  cent 
interest  thereon  which  the  firm  was  allowed  by  ' 
the  bank  on  monthly  balances. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  U  306,  316-817;   Dsc  Dig.  <8=»219(2).] 

10.  Tbusts  «=>219(2)  —  Loan  to  Tbusteb's 
OoBPOBATioN— Compound  Intebest. 
A  loan  by  a  trustee  on  proper  security  and 
at  a  satisfactory  interest  rate,  will  not  be  con- 
sidered use  of  the  money  by  him  in  his  own  busi- 
ness, so  as  to  make  him  liable  for  compound  in- 
terest in  the  absence  of  a  showing  of  profits  de- 
rived, because  made  to  a  corporation  the  stock 
of  which  was  owned  by  him  and  his  partner. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent. 
Dig.  SS  305,  316-817 ;   Dec  Dig.  «=.219(2).] 

16.  Tbusts  «=»281(1)— Loan— Liabiutt  fob 
Commissions. 

A  trustee  will  not  be  charged  with  commis- 
sions on  a  loan  which  be  made  of  trust  funds, 
none  having  been  paid,  though  the  loan  was  en- 
tered on  the  books  of  a  brokerage  firm  of  which 
he  was  a  member,  where  all  the  accounts  relat- 
ing to  the  trust  fund  were  kept,  and  was  made 
to  a  corporation,  the  stock  of  which  was  owned 
by  bim  and  his  partner. 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  330,  385;  "Dec  Dig.  <S=>231(1).] 

17.  Tbusts   ■g=231(l)— Loan— Liabiutt   fob 
Commissions. 

Though  a  loan  of  trust  funds  is  made 
through  a  brokerage  firm  of  which  the  trustee  is 
a  member,  he  will  be  charged  not  only  with  his 
own  share  but  the  partner's  share  of  the  com- 
mission received  from  the  borrower;  the  will 
creating  the  trust  providing  for  his  receiving 
only  actual  expenses  and  reasonable  compensa- 
tion. 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {S  330,  335;  Dec  Dig.  <S=»231(1).] 

Appeal  from  St  Louis  Oiicnlt  Court; 
Kent  K.  Koemer,  Judge. 

Suit  by  George  A.  Comet  and  others 
against  Henry  L.  Comet  and  others.  From 
the  Judgment  on  accounting,  all  parties  ap- 
peal. Reversed  and  remanded,  with  di- 
rections. 
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Ryan  &  Thompson,  of  St.  Loals,  for  plain- 
tiffs. Smith  ft  Pearcy,  of  St.  Louis,  for  de- 
fendants. 

BROWN,  O.  This  suit  was  Instituted  in 
said  circuit  court  on  the  13th  day  of  June, 
190S,  by  a  petition  In  equity  filed  by  George 
X.  Cornet  and  Tlllie  Cornet,  Us  wife, 
against  Henry  !■.  Comet  as  trustee  under 
tbe  l^t  wUl  of  Francis  Cornet,  deceased,  and 
in  his  individual  capacity.  The  relief  ask- 
ed was  that  the  court  decree  that  plaintifC 
(JeorgB  A.  Comet  was  entitled  to  appoint  and 
dispose  of  the  estate  devised  and  bequeathed 
to  Iiim  in  said  will  by  his  father,  tlie  testa- 
tor therein ;  that  a  certain  deed  executed  by 
the  said  George  A.  Oomet  to  the  defendant, 
his  brother,  dated  January  14,  1892,  be  can- 
celed and  declared  void  for  fraud ;  that  the 
defendant  be  removed  as  trustee  under  said 
will;  that  an  accounting  be  taken  of  the 
trust  estate;  and  that  the  defendant  pay 
over  to  the  said  George  A.  Cornet  what  shall 
appear  to  be  due  to  him  upon  such  ac- 
counting. 

The  answer  put  in  Issue  the  fraud  charged 
in  the  petition,  and  averred  tliat  the  Instra- 
ment  of  January  14th  was  made  In  full  rec- 
ognition of  the  terms  and  provisions'  of  said 
wiu  as  giving  to  the  said  George  A.  Comet 
only  the  net  income  from  the  share  of  the 
testator's  estate  left  to  defendant  in  trust 
for  him  during  his  life,  and  tliat  defendant 
accepted  said  trust  and  ever  since  continued 
to  discharge  his  dntles  thereunder. 

The  cause  having  been  put  at  issue  by  rep- 
lication, was  tried  and  the  bill  dismissed  up- 
on the  merits.  An  appeal  was  taken  by  tlie 
plaintiffs  to  this  court,  where,  upon  hearing, 
the  Judgment  dismissing  the  bill  was  revers- 
ed and  the  cause  remanded  to  the  St  Louis 
circuit  court,  with  directions  that  the  said 
deed  of  January  14,  1892,  be  set  aside;  that 
the  defendant  be  removed  as  trustee;  that 
a  successor  be  appointed  to  administer  the 
trust  according  to  the  provisions  of  the  will ; 
and  that  an  accounting  be  had  as  prayed. 

The  c^inion  of  this  court,  with  its  direc- 
tions, setting  forth  the  issues  and  findings 
in  detail,  is  published  in  volume  248  of  our 
Reports  at  pages  184  to  243,  indnsive,  154 
S.  W.  121-  This  renders  it  not  only  unnec- 
essary, but  Improper,  that  we  should  incum- 
ber our  records  with  a  restatement  of  the 
fame  matters  to  which  we  shall  refer  in  this 
opinion. 

Upon  tbe  return  of  tbe  cause  and  on  June 
20,  1918,  the  circuit  court  entered  its  decree 
in  accordance  with  the  directions  of  this 
court  canceling  the  deed  of  January  14, 1882, 
removing  the  defendant  as  trustee  under  the 
wUl  of  Francis  Comet,  appointing  tbe  St. 
Loots  Union  Trust  Company  successor  to  the 
trust,  and  appointing  B.  D.  Kribben,  Esq., 
special  master  to  settle  the  accounts  of  the 
removed  trustee  and  determine  all  Issues  re- 
lating thereto.     Thereupon  the  new  trastee 


entered  its  appearance,  accepted  the  appoint- 
ment, and  is  appellant  and  respondent  in 
connection  with  the  original  plaintiffs.  This 
court  directed,  and  it  was,  in  pursuance  of 
such  direction,  ordered,  among  other  things: 
"That  said  Henry  L.  Comet  be  allowed  the 
legitimate  expenses  paid  or  incurred  by  him  aa 
such  trustee  on  account  of  said  trust  property, 
including  reasonable  compensation  for  whatever 
services  he  has  performed  for  the  trust  estate 
under  the  direction  of  said  will,  and  be  allowed 
credit  for  all  proper  disbursements  from  said 

groperty  made  by  him  to  the  said  George  A. 
omet  Or  for  the  latter's  benefit." 

The  concluding  paragraph  of  said  inter- 
locutory decree  is  as  follows: 

"It  is  further  ordered  by  the  court  that  all  of 
the  costs  of  this  proceeding  as  well  as  the  cost 
of  said  accounting  herein  ordered  and  taken 
be  taxed  against  and  paid  by  tbe  said  Henty 
L.  Cornet." 

The  will  of  Francis  Comet  was  executed 
January  31,  1891,  and  the  testator  died  De- 
cember 20th  of  the  same  year  in  his  seventy- 
second  year,  leaving  surviving  him  his  widow 
and  six  children,  including  the  plaintiff 
George  A.  Comet  and  the  defendant  Henry  L. 
Comet. 

The  defendant  took  possession  of  bis  es- 
tate, both  real  and  personal,  of  which  the 
share  of  George  A.  Cornet  was  one-seventh. 
Upon  the  division  of  the  personal  estate  the 
defendant,  as  his  trustee,  received  Leaven- 
worth Iwnda  of  the  par  value  of  $14,000,  with 
accmed  interest  amounting  to  ?303.33,  Bay 
county  bonds  of  the  par  value  of  $2,500,  with 
9140  interest  accmed,  and  $135.97  in  cash, 
aggregating  $17,079.30.  After  the  execution 
of  the  deed  of  January  14,  1892,  he  proceeded 
from  time  to  time  to  sell  real  estate  devised 
by  the  will,  realizing  for  the  share  of  Gteorge 
A.  Comet  $7,629.20.  These  amounts,  aggre- 
gating $24,708.60,  constitute  the  Investment 
fund  in  the  hands  of  the  defendant  trustee 
which,  with  the  income  of  real  estate  un- 
sold (some  of  which  stUI  remains  undisposed 
of),  constitute  the  subject  of  the  accounting 
to  which  all  the  errors  assigned  by  parties 
to.  this  appeal  are  directed. 

The  defendant  testified  in  his  own  behalf, 
in  the  hearing  before  the  master.  He  said, 
in  substance,  that  be  was,  during  tbe  time 
covered  by  the  trust,  a  member  of  the  firm  of 
Comet  &  SiCibig,  a  partnersliip  engaged  in  the 
real  estate  and  loan  business,  composed  of 
himself  and  Mr.  F.  G.  Zeibig,  having  equal 
interesta  The  Standard  Bealty  Company 
was  a  corporation  organized  by  them  and 
of  which  they  owned  the  stock  in  equal  pro 
portions.  It  was  engaged  in  the  real  estate 
business.  Oemet  &  Zeibig  kept  a  single  bank 
account,  in  wliich  all  the  trust  funds  held  by 
defendant,  of  which  there  were  others  than 
the  fund  in  controversy,  were  deposited,  and 
paid  out  on  the  checks  of  the  partnership 
and  loans  of  such  funds  by  defendant  were 
charged  to  his  account  on  the  partnership 
books,  while  loans  made  by  the  firm  went  to 
the  account  of  bills  receivablei-    Sometimes 
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Mr.  C!omet  would  purcbase  a  number  of 
bonds  in  a  single  transactloa  and  then  dis- 
tribute them  attiong  the  funds  be  had  on  baud 
for  investment  He  bought  16  or  20  of  the 
Jalisco  bonds,  wbich  we  shall  have  farther 
occasion  to  mention,  distributing  them  among 
these  funds.  For  several  years  Cornet  & 
Zeiblg  bad  received  interest  from  its  bankers 
on  average  monthly  balances  at  the  rate  of 
2  per  cent,  credited  to  the  account  monthly. 
At  all  times  during  these  transactions  there 
was  sufficient  funds  of  the  partnership  ac- 
count to  make  good  the  trust  funds  in  de- 
fendant's hands  for  investment.  It  was  con- 
tended by  the  defendant  upon  the  hearing 
that  the  amount  paid  by  bim  for  attorney's 
fees  and  expenses  of  this  entire  litigation, 
amounting,  with  interest,  to  $1,12S.57,  to- 
gethei^  with  the  costs  of  the  accounting, 
amounting  to  $1,326.60,  and  all  taxable  costs 
ot  this  proceeding  should  be  adjudged  and 
taxed  against  the  trust  estate.  These  con- 
tentions were  disallowed  by  the-  master,  and 
all  taxable  costs  were  adjudged  against  the 
defendant. 

Certain  loans  were  made  through  tbe 
office  of  Comet  &  Zeibig  for  wbich  com- 
missions were  charged  by  that  firm  against 
the  trust  fund  amounting -to  $298.75.  This 
was  disposed  of  by  the  special  master  in  his 
report  as  follows: 

"Your  special  commissioner  finds  that  the 
trustee  received  one  half  of  these  commissions 
in  the  distribution  of  the  profits  of  the  firm  of 
Cornet  &  Zeibig,  and  that  he  is  not  entitled 
thereto  and  should  be  excluded  therefrom,  but 
that  he  is  entitled  to  credit  in  his  accountius 
to  the  other  half  thereof  which  Zeibig  received 
for   his   services,   amounting  to  $149.38." 

The  plaintiff  ccmtends  that  the  trustee 
should  not  only  be  charged  with  interest  at 
the  rate  of  6  per  cent  per  annum  compound- 
ed annually  on  the  loans  made  to  the  Stand- 
ai-d  Realty  Company,  but  bet  should  also 
be  charged  with  the  further  sum  of  $260.50 
which  seems  to  be  admitted  as  the  amount 
of  the  usual  commissions  charged  to  borrow- 
ers by  loan  brokers  for  obtaining  such  loans, 
and  renewals  thereof.  This  was  disallowed 
by  the  special  master  in  his  report 

The  special  master  charged  the  trustee 
with  the  amount  of  interest  received  by 
Comet  &  Zeibig  on  the  amount  of  the  trust 
fund  included  in  their  average  monthly  bank 
balances,  but  refused  to  diarge  interest  at 
the  legal  rate  either  simple  or  compound  for 
which  the  plaintiff  contended.  He  allowed 
the  trustee  commission  at  the  rate  of  5  per 
cent,  on  the  income  from  investments  of  the 
personal  property  received  by  him  under  the 
will,  amounting  to  $S99.08,  and  also  commis- 
sion at  the  rate  of  2%  per  cent  on  the  corpus 
of  the  personal  estate  turned  over  to  the 
new  trustee,  amounting  to  $426.18. 

Among  the  investments  made  by  the  trustee 
were  certain  bonds  called  the  Alton  Bridge 
bonds;  being  two  bonds,  each  of  the  par 
value  of  $1,000,  bearing  Interest  at  6  per 


cent  purchased  by  him  In  1894  for  $1,840, 
making  an  Income  rate  of  6.28  per  cent. 
These  were  a  part  of  an  authorized  Issue 
of  $1,000,000,  of  which  $600,000  at  least  were 
sold,  and  were  secured  by  first  mortgage  on 
a  railway  bridge  with  Its  terminal,  under 
construction  across  the  Mississippi  river  at 
Alton,  111.  Its  prospect  of  earnings  consisted 
of  what  is  called  in  the  record  a  "contract" 
with  the  Chicago,  Burlington  &  Quiucy. Ball- 
road  Company  to  vee  it  wbich  was  exi>ecte<I 
to  yield  a  gross  Income  of  $80,000  per  year. 
The  bridge  was  completed  and  was  used  for 
about  three  years  when  the  Burlington 
refused  to  further  carry  out  the  arrangement, 
and  the  property  went  into  the  hands  of  a  re- 
ceiver. It  was  reorganized  in  1901  with  nn 
issue  of  4  per  cent  bonds  which  were  sub- 
stituted for  the  original  bonds  and  accrued 
interest  At  the  time  of  the  bearing  these 
bonds  were  worth  about  75  per  cent,  of 
their  face. 

The  plaintiff  Insisted  that  the  trustee  be 
required  to  take  these  bonds  from  the  estate, 
at  cost  and  interest  The  special  master 
thought  differently,  and  reported  that  they 
be  allowed  the  trustee  as  an  Investment 

Another  Investment  foe  wbich  tbe  defend- 
ant trastee  sought  credit  consisted  of  nine 
bonds  of  $1,000  each,  bearing  Interest  at  6  per 
cent,  purchased  by  him  for  $9,555.  These 
bonds  were  purchased  at  various  times  be- 
tween March  1,  1900,  and  November  27,  1906, 
InduslTe.  Tbey  were  a  part  of  an  issue  of 
$1,500,000  by  the  state  of  Jftlisoo,  Mexico,  to 
aid  the  city  of  Guadalajara  in  that  state,  in 
the  construction  of  a  municipal  water  plant 
and  seemed  to  have  been  founded  upon  bonds 
of  the  city  In,  an  equal  amount  Interest 
payment  had  been  stopped  on  these  bonds 
under  circumstances  which  are  llghtiy  touch- 
ed upon  In  tbe  testimony,  but  enough  is  dis- 
closed to  Indicate  that  it  was  payaUe  in  gold 
in  New  York  City,  and  that  some  law  had 
been  enacted  in  Mexico  discouraging  tbe  ex- 
portation of  gold  which  rendered  the  rate  of 
exchange  so  high  that  tbe  state  refused  to 
transfer  it  Tbe  special  master  found  that 
these  bonds  were  not  a  proper  Investment 
and  ought  not  to  be  charged  against  the 
trust  estate,  but  that  their  cost  with  unpaid 
interest  should  be  charged  to  the  trustee, 
who  would  thereby  become  entitied  to  the 
securities.  The  court  sustained  an  exception 
of  the  defendant  to  this  recommendation,  and 
allowed  them  as  a  credit  to  the  trustee.  It 
sustained  tbe  findings  and  recommendations 
of  the  special  master  in  all  other  rejects. 

The  defendant  in  bis  appeal  assigned  as 
error  tbe  action  of  the  court:  (1)  In  refusing 
to  allow  him  credit  as  against  the  trust  fund 
for  tbe  costa  and  expenses  of  this  litigation 
as  already  stated.  (2)  In  not  allowing  him 
credit  for  all  sums  received  by  Cornet  & 
Zeibig  for  making  loans  for  the  trustee.  (3) 
In  refusing  to  allow  him  compensation  for 
tbe  sale  of  real  estate.  /(^  In  refusing  to 
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allow  him  commission  upon  the  corpus  of  the 
fund  derived  from  the  sale  of  real  estate. 

The  errors  assigned  by  the  plalntifTs,  In- 
cluding the  St.  Louis  Union  Trust  Company, 
are:  (1)  In  refusing  to  charge  the  trustee 
with  either  compound  or  simple  interest  on 
the  uninvested  assets  of  the  trust  estate  re- 
maining in  his  hands  from  time  to  time  as 
we  have  stated.  (2)  In  refusing  to  charge  the 
trustee  with  compound  Interest  on  the  Staud- 
ard  Realty  Company  loans.  (3)  In  refusing 
to  charge  the  trustee  with  commissions  of 
2%  per  cent,  on  loans  and  1  per  cent,  on  re- 
newals made  by  him  to  the  Standard  Realty 
Company.  (4)  In  refusing  to  charge  the 
trustee  with  the  entire  commissions  received 
by  Comet  &  Zelblg  for  making  the  loans  to 
which  we  have  already  referred.  (5)  In  al- 
lowing the  trustee  compensation  by  way  of 
commissions  amounting  to  $898  on  income 
from  his  Investments  of  the  personalty  and 
$446.18  by  way  of  commission  on  the  corpus 
of  the  personal  estate  turned  over  to  the  new 
trustee.  (6)  The  refusal  of  the  court  to  order 
that  the  trustee  makes  good  the  investment 
in  the  Alton  Bridge  bonds.  (7)  The  refusal 
of  the  court  to  require  the  trustee  to  make 
good  the  Jalisco  bonds. 

[t]  1.  The  defendant  Insists  that  the  na- 
ture of  this  suit  requires  that  not  only  its 
taxable  costs,  but  all  the  legitimate  expenses 
incurred  in  his  resistance  to  the  relief  sought 
by  the  plaintiffs  should  be  charged  against 
and  paid  out  of  the  trust  fund  in  bis  hands. 
This  is  true  if  those  costs  and  expenses  were 
incurred  by  blm  for  the  benefit  or  protection 
of  the  fund,  and  this  depends  upon  the  na- 
ture of  the  suit,  the  object  of  the  parties  to 
its  prosecution  and  defense,  and  their  re< 
[qiective  rights  as  they  may  be  determined 
by  the  court. 

The  defendant  says  that  this  is  essential- 
ly a  suit  to  secure  a  construction  of  the 
Francis  Comet  wiU  for  his  guidance  in  the 
administration  of  the  trust.  Every  suit  at 
law  or  in  equity,  involving  a  title  or  right 
dei>endlng  upon  the  meaning  of  a  will  in- 
volves also  its  construction ;  yet  snch  a  suit 
does  not  involve  the  special  Jurisdiction  of  a 
court  of  equity  in  construing  wills.  If  it  did, 
the  unsuccessful  defendant  in  ejectment  or  a 
suit  to  quiet  title  would  often  be  entitled  to 
have  his  costs  taxed  against  the  propeity  in- 
volved. The  construction  of  the  will  in  such 
cases  is  simply  in  the  redress  of  the  wrong 
charged,  whether  the  suit  be  at  law  or  in 
equity.  It  has  been  truly  ^Id  "that  the  spe- 
cial equity  Jurisdiction  to  construe  wills  is 
simply  an  Incident  of  the  general  Jurisdic- 
tion over  trusts,"  and  that  the  courts  exer- 
cise such  Jurisdiction  when  it  is  moved  on 
behalf  of  an  executor,  trustee,  or  cestui  que 
trust,  to  insure  a  correct  administration  of 
the  power  conferred  by  a  will.  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  }  1155,  and 
cases  cited. 

The  twofold  purpose  of  this  suit  was  to 
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set  aside  a  deed  obtained  by  the  defendant 
trustee  from  his  broth&r,  for  alleged  fraud 
in  securing  its  execution,  and  to  remove  the 
trustee  on  account  of  the  fraud.  An  account- 
ing by  the  trustee  to  his  successor  or  his  ben- 
eficiary was  a  necessary  incident  of  this  lat- 
ter remedy.  There  is  nothing  in  it  calling 
for  the  exercise  of  the  special  Jurisdiction  of 
the  court  to  construe  wills.  It  required  only 
the  exercise  of  the  general  Jurisdiction  of 
courts  of  equity  over  trusts  and  trustees  by 
removing  a  trustee  for  misconduct  and  fraud 
in  connection  with  his  trust. 

It  is  not  necessary  that  we  go  into  the  de- 
tails of  the  fraud,  for  all  questions  as  to  that 
have  been  put  at  rest  by  the  former  Judg- 
ment of  this  court.  Cornet  v.  Cornet,  248 
Mo.  184,  154  S.  W.  121.  The  only  feature  of 
the  will  which  concerns  us  is  the  attempt  of 
an  affectionate  father  to  protect  a  son  who 
was  subject  to  the  alcoholic  mania  to  such 
an  extent  that  he  would  periodically  unfit 
himself  for  the  transaction  of  business,  and, 
like  most  other  people  similarly  afflicted,  be- 
come improvident  and  rash  in  his  expendi- 
tures. There  is  nothing  in  the  evidence 
which  seems  to  indicate  that  he  had  become 
a  helpless  inebriate,  or  that  his  father,  at 
any  time  while  living,  despaired  of  bis  ref- 
ormation. He  had  another  son,  the  defend- 
ant, whose  habits  seem  to  have  been  unex- 
ceptionable, and  who  had  for  more  than  ten 
years  been  engaged  in  the  loan  and  real  es- 
tate business,  and  was  Intelligent  and  active. 
Under  these  circumstances  the  father  made 
the  will  in  question,  and  his  policy  toward 
his  less  fortimate  son,  plainly  expressed  in 
that  Instrument,  was  to  confide  to  the  care 
of  the  more  fortunate  and  capable  one  the 
possession  and  management  of  the  equal 
share  of  his  property  he  desired  to  leave  to 
the  other,  so  that  he  would,  neither  by  neg- 
lect or  improvidence,  be  without  some  means 
of  support  during  his  life.  The  father  evi- 
dently contemplated  that  he  might  marry 
and  have  children  and  issue  of  his  own  and 
used,  in  providing  for  the  succession,  the 
broad  words  of  inheritance  prescribed  by  the 
common  law  for  the  creation  of  a  fee.  The 
use  of  any  words  conferring  a  title  upon  the 
trustee,  or  power  of  disposition  over  the  real- 
ty, was  carefully  avoided,  and  the  door  of 
opportunity  for  a  normal  life  was  left  care- 
fully open. 

The  principal  fraud  charged  in  this  case 
was,  in  substance,  that  the  defendant,  in  pro- 
curing the  deed  of  January  14,  1802,  had 
fraudulently  taken  advantage  of  the  fiduci- 
ary relation  to  his  brother  George  created 
by  the  will,  to  secure  from  the  latter  the 
legal  title  In  fee  together  with  the  absolute 
power  of  disposition  over  the  estate  left  him 
by  his  father  as  well  as  that  which  be  might 
thereafter  receive  through  his  brothers  and 
sisters,  and  to  reinvest  the  proceeds  in  real 
or  personal  property  as  he  should  see  fit 
subject  to  the  same  trusts,  and  at  his  death 
to  be  equally  divided  among  his  heirs  at  law 
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per  stltpes ;  none  of  which  rights  or  powers 
were  conferred  by  the  will.  We  held  that  In- 
dependently of  the  presumption  arising  from 
the  fiduciary  relation,  the  record  showed 
actual  fraud  in  procuring  that  deed  for 
which  it  must  he  set  asl<^e,  and  the  defend- 
ant removed  from  the  trust.  The  deed  itself 
\vas  replete  with  untrue  statements  with  ref- 
erence to  the  rights  both  of  the  beneficiary 
and  the  trustee  under  the  will,  while  the 
testimony  exhibited  circumstances  of  advan- 
tage taken  of  the  weakness  and  dependence 
of  the  beneficiary  which  appealed  strongly  to 
this  court. 

These  questions  could  not  be  determined 
without  examining  and  construing  the  will 
for  the  purpose  of  determining  to  what  ex- 
tent the  defendant  had  violated  the  trust 
with  which  it  had  clothed  him.  He  bad  ab- 
sorbed the  title  to  all  the  property  both  real 
and  personal,  leaving  his  beneficiary  with  no 
interest  whatever  except  the  bare  right  to  re- 
ceive such  portion  of  the  income  as  he  should 
see  fit  to  pay  hl(u  instead  of  investing  it 
otherwise,  as  permitted  by  the  fifth  clause  of 
the  wiU.  It  put  his  nose  to  the  grindstone, 
if  we  may  be  allowed  so  homely  an  expres- 
sion, and  enabled  his  trustee  to  keep  it  there 
until  the  time  when  he  himself  would  per- 
haps participate  as  heir  in  what  was  left. 
If  the  wUl  Itself  did  all  these  things  then  the 
deed  was  harmless  and  the  construction  of 
the  will  constituted  the  principal  task  of  the 
court  in  this  case,  and  the  disposition  to  be 
made  of  the  deed  itself  the  principal  duty. 

The  defendant,  so  far  from  Joining  In  a 
request  for  such  construction  and  showing  a 
disposition  to  regulate  bis  administration  of 
the  trust  accordingly,  repudiated  the  trust 
by  the  fraudulent  deed  under  which  he  pro- 
ceeded to  sell  the  real  estate  and  defended 
his  action  to  the  last  ditch  in  this  court,  in- 
sisting in  his  answer  that  he  was  acting 
under  both  the  deed  and  the  will,  and  ia  now 
seeking  to  make  his  beneficiary  pay  the  costs 
which  be  incurred  and  the  attorney's  fees 
which  he  paid  in  making  the  fight  against  his 
own  removal  for  misconduct.  It  is  unneces- 
sary to  give  further  reasons  for  the  conclu- 
sion that  be  will  not  be  permitted  to  do  this. 
The  action  of  the  circuit  court  in  confirming 
the  report  of  the  special  master  in  this  re- 
spect is  approved. 

[2]  2.  The  question  whether  the  defendant 
is  entitled  to  have  the  costs  incident  to  the 
accounting  taxed  against  the  trust  fund  de- 
serves a  word  of  special  mention.  As  we 
have  already  said,  and  as  his  answer  states, 
he  assumed  the  duties  of  trustee  both  under 
the  will  and  the  fraudulent  deed,  the  latter 
constituting  his  only  authority  for  the  sale 
and  conveyance  of  the  real  estate,  and  having 
no  excuse  for  its  existence  other  than  to  ob- 
tain a  stronger  bold  upon  the  fund,  that  it 
might  result  In  some  personal  benefit  to  hiip- 
self  should  bis  more  unfortunate  brother  die 
without  issue.  He  contended  for  the  success 
of  his  plan  In  this  suit  to  the  end.    It  ap- 


pealed to  him  so  strongly  £hat  be  even  con- 
cluded, as  he  states  in  his  answer,  to  admin- 
ister the  self-created  fund  without  compen- 
sation, and  continued  to  do  so  until  the  court 
decreed  his  removal.  It  was  only  then  that 
he  reached  back  to  reclaim,  in  his  account- 
ing, the  price  he  had  been  willing  to  pay  for 
the  acquiescence  in  the  violation  of  his  trust. 
His  removal  brought  upon  him  the  burden  of 
accounting  to  his  successor;  a  burden  which 
be  now  setics  to  impose  upon  his  brother, 
through  the  trust  fund,  <m  the  ground  that 
his  removal  involved  the  construction  of  the 
will  which  he  had  already  construed  againi»t 
himself  by  obtaining  the  deed  necessary  to 
conform  it  to  his  own  plan.  We  find  no  au- 
thority for  taxing  upon  a  trust  fund  the  ex- 
pense Incurred  solely  by  the  violation  of  the 
trust  under  which  it  is  held.  The  circuit 
court  was  clearly  right  in  its  disposition  of 
this  question. 

[3]  3.  The  trial  court  properly  held,  and 
the  decree  was  framed  upon  the  theory,  that 
the  sale  of  the  real  estate  derived  through 
the  will  of  BVancis  'Cornet  for  the  aggregate 
sum  of  $7,529.20  was  a  violation  of  the  terms 
of  that  instrument  for  which  the  trustee  was 
entitled  to  no  compensation.  The  instrument 
had  been  made  by  the  father,  and  Iiis  will 
clearly  required,  so  far  as  the  trustee  was 
concerned,  that  it  should  be  continued  in  the 
same  form.  So  far  as  the  title  had  been  con- 
veyed under  the  fraudulent  deed  it  was  the 
duty  of  the  trustee  to  make  It  good  In  money 
without  deduction,  and  this  he  seems  to  have 
done  with  the  proceeds,  which  seems  satis- 
factory to  all  parties.  This  was  the  natural 
and  necessary  result  of  our  former  decision, 
and,  although  error  was  assigned  by  defend- 
ant, the  point  has  not  been  pressed  here,  and 
we  therefore  take  for  granted  that  the  cor- 
rectness of  this  action  is  conceded,  and  will 
so  assume. 

4.  The  amount  of  the  personal  estate  dis- 
tributed to  defendant  as  trustee  for  George 
under  the  will  and  to  which  this  accounting 
particularly  relates  was  $17,079.30,  consist- 
ing of  Leavenworth  bonds  and  bonds  of  Ray 
county,  Mo.,  and  $136.97  In  cash.  The  bonds, 
with  interest,  were  all  called  and  paid  in 
due  time  so  that  the  entire  trast  fund  was 
equivalent  in  value  to  cash,  and  bore  Interest 
from  the  date  of  the  settlement  of  the  estate, 
December  6,  1S92.  The  master's  report, 
which  exhibited  the  final  condition  of  the 
trust  fund,  includes  a  period  of  about  20 
years  of  its  administration.  The  income  of 
the  fund  had,  in  the  meantime,  amounted  to 
$17,981.78,  and  the  corpus  of  the  estate  con- 
sisted at  the  end  of  that  time  of  one  real  es- 
tate mortgage  of  $2,900,  and  certain  bonds, 
making  an  aggregate  of  $16,047.72.  This  In- 
come was  slightly  in  excess  of  5  per  cent,  per 
annum. 

If  the  amount  of  the  corpus  of  the  fund 
now  on  hand  is  as  well  Invested  as  was  the 
fund  received  by  the  trustee  in  1892,  his  ad- 
ministration has  been  creditable,  the  amount 
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of  loss  of  capital  negligible,  and  reasonable 
dalms  for  compensation  for  aerrloes  in  pro- 
dadog  snch  a  satisfactory  ccmdltlon  would 
be  founded  In  sabstantlal  equities. 

It  li  said,  however,  that  the  present  con* 
dltloa  of  the  fond  is  unsatisfactory,  and  that 
an  amount  equal  to  more  than  76  per  cent  of 
this  entire  per8<»al  estate  is  invested  In  se- 
carltiea  which  have  ceased  to  be  productive 
and  are  now  In  great  Jeopardy.  This  com- 
plaint refers  to  the  "Jalisco"  bonds,  r^re- 
sentlng  an  Investment  of  $9,665,  and  the  "Al- 
ton Bridge"  bonds,  repreuenting  an  invest- 
ment of  11340.  Both  the  plaintifCs  and  the 
appellant  trustee  contend  that  neither  of 
these  investments  is  such  as  a  court  of  equity 
will  approve  for  trust  funds  of  this  charac- 
ter, and  that  the  defendant  should  be  re- 
quired to  take  them  for  his  own  account,  and 
to  reimburse  the  fund  with  cash.  In  deter- 
mining this  question  we  should  proceed  with 
the  utmost  care,  for  whatever  we  may  say 
will,  no  doubt,  be  invoked  for  the  guidance 
and  protection  of  other  trustees  or  their  ben- 
efidariea,  not  only  In  this  jurisdiction,  but 
wherever  our  utterances  receive  considera- 
tion. 

[4]  The  will  contained  no  special  direction 
with  respect  to  Investments.  It  simply  di- 
rected the  trustee  "to  manage  such  trust 
fund,  and  to  make  the  same  productive  in 
such  manner  as  he  may  deem  most  safe  and 
advantageous."  It  Is  not  nor  can  It  be  said 
that  this  conferred  any  other  or  different 
power  4han  to  use  his  best  Judgment  in  in- 
vesting In  such  securities  as  are  approved  by 
the  rules  of  equity  as  Investments  for  trust 
funds,  and  the  testator  carefully  recognized 
one  of  those  rules  by  preucrlbing  safety  as 
the  first  element  to  be  considered. 

[S]  The  defendant  says  that  the  rule  gov- 
erning the  conduct  of  the  trustee  in  that  re- 
spect, as  he  understands  it,  "is  that  he  must 
exercise  such  prudence  and  diligence  In  con- 
ducting the  afTalrs  of  the  trust  as  men  of 
average  prudence  and  discretion  would  em- 
ploy In  their  own  affairs."  This  is  true  so 
far  as  It  goes,  but  it  refers  to  such  invest- 
ments only  as  trustees  may  make  of  the 
funds  of  others.  In  dealing  with  his  own 
the  most  prudent  of 'men  may  grow  rich  by 
the  process  of  discounting  personal  notes  or 
commercial  paper,  but,  as  was  said  by  Lord 
Kenyon  in  Holmes  v.  Dring,  2  Cox,  1: 

"It  was  never  heard  of  that  a  trustee  could 
lend  an  infant's  money  on  private  security. 
Thia  is  a  rule  that  should  be  rung  in  the  ears  of 
every  person  who  acts  in  the  character  of  trus- 
tee, for  sndi  an  act  may  very  probably  be  done 
with  the  best  and  honestest  intention,  yet  no 
rule  in  a  court  of  equity  is  so  well  established 
as  this." 

And  this  1b  the  rule,  enforced  with  the 
same  uniformity,  in  this  country.  Perry  on 
Trosts  (0th  Ed.)  |  463.  It  has  also  been  laid 
down  as  a  rule  that  voluntary  Investments 
must  not  be  made  by  a  trustee  beyond  the 
Jurisdiction  of  the  court  having  charge  of  the 
tnwt  except  in  caaes  of  aecesaity  for  the 


saving  of  the  fond.  Perry  on  Trusts  (6th 
Ed.)  t  4S2.  The  same  author  says  (section 
460): 

"If  there  is  a  direction  (in  the  trust  instru- 
ment) to  invest  trust  funds  in  real  securities  in 
a  foreign  jurisdiction,  the  court  will  allow  the 
investment,  but  if  no  such  power  is  given,  such 
investment  will  not  be  allowed." 

And  IfcKlnney  in  his  recent  work  entitled 
Liability  of  Trustees  for  Investments  (sec- 
tion 6)  says: 

"The  general  rule  is  that  a  trustee  must  in- 
vest in  securities  which  are  located  in  the  state 
where  the  trust  is  being  administered." 

After  stating  that  some  of  the  states  allow 
the  practice  In  particular  cases  this  author 
says: 

"In  the  absence,  therefore,  of  specific  author- 
ity, either  in  the  trust  instrument  or  by  stat- 
ute, a  trustee  would  not  be  safe  in  placing  the 
trust  funds  in  securities  which  are  oeyond  the 
jurisdiction  of  the  court." 

We  do  not  express  any  opinion  as  to  the 
rule  applicable  in  this  state  to  the  investment 
of  trust  funds  in  landed  securities  of  other 
states  of  our  Union.  The  United  States  is 
one  country,  In  which  the  Inviolability  of  con- 
tracts is  protected  by  one  Constitution  and  In 
which  resort  may  be  had  to  its  own  courts  In 
proper  cases. 

We  have  selected  the  foregoing  instances 
of  well-established  rules  governing  the  in- 
vestment'of  trust  funds  from  many  we  might 
mention,  to  Illustrate  the  application  of  the 
definition  of  "diligence  and  prudence"  given 
us  by  defendant  as  applicable  to  these  invest- 
ments. It  is  tersely  stated  by  the  Supreme 
Court  of  Pennsylvania  as  follows  (Hart's  Es- 
tate, 203  Pa.  loc.  dt  486,  S3  Ati.  366): 

"Common  skill  and  common  prudence,  as  is 
said  in  the  many  cases  cited,  are  all  that  the 
law  demands  of  a  trustee;  that  is,  the  common 
skill  and  prudence  of  an  Investor  of  money  to  be 
safely  kept  with  such  reasonable  income  ss  is 
commensurate  with  safety  of  the  principal." 

It  means  the  skill  and  prudence  of  the  in- 
vestor of  money  to  be  safely  kept  and  Invest- 
ed for  others.  In  Mattocks  v.  Moulton,  84 
Me.  54S,  24  Atl.  1004,  the  Supreme  Court  of 
that  state  expressed  the  same  idea  as  fol- 
lows: 

"True,  she  left  the  investment  of  the  trust  es- 
tate to  bis  judgment,  but  it  was  to  his  judg- 
ment as  trustee,  enlightened  and  guided  by  the 
approved  rules  applicable  to  the  investment  of 
trust  funds,  not  to  his  uninformed,  personal 
judgment  exercised  without  reference  to  legal 
rules  and  principles." 

It  goes  without  saying  that  in  making  these 
investments  the  first  element  to  be  considered 
is  safety.  This  does  not  mean  simply  that  ta 
the  honest  course  of  events  the  security  will 
be  paid.  It  means  that  its  payment  may  be 
enforced  through  the  operation  of  govern- 
mental power  to  which  the  trustee  has  right- 
ful access,  and  without  recourse  to  the  laws 
and  governmental  machinery  of  foreign  na- 
tions. Without  this  element  of  value  the 
subordinate  one  of  Income  becomes  uncertain. 

[6]  6.  Without  determining  or  intimating 
whether  tlie  obligations  of  a  foreign  govern- 
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ment  or  its  subordinate  imbdlTisions  or  mu- 
nicipal agencies  may  or  may  not,  under  possi- 
ble circumstances,  be  a  proper  Investment 
for  more  than  (Mie-half  of  a  small  trust  fund 
like  the  one  In  question,  we  will  apply  the 
principles  we  have  stated  to  the  Investment 
In  Jalisco  bonds.  That  the  defendant  has 
failed  or  neglected  to  direct  our  attention  to 
any  Instance  In  this  country  where  an  Invest- 
ment of  that  character  for  trust  funds  un- 
der a  similar  power  has  met  with  judicial 
approval.  Impresses  us  with  the  conviction 
that  the  general  rule  forbidding  such  invest- 
ments has  met  with  general  acquiescence. 
The  legislative  policy  of  our  state,  under 
which  trust  companies  have  been  establish- 
ed with  power  to  execute  similar  trusts, 
se^ns  also  to  have  been  to  confine  the  invest- 
ment of  the  trust  funds  In  their  charge  in 
such  securities  In  our  own  country.  Section 
1132  of  the  Revised  Statutes  of  1009,  which 
covers  this  question,  provides  that: 

The  directors  of  all  such  corporations  "shall 
have  power  of  investing  the  moneys  placed  in 
their  charge  in  loans  secured  by  real  estate  or 
other  su£Scient  collateral  security,  in  public 
bonds  of  the  United  States,  or  of  this  state,  or 
in  the  bonds  or  stock  of  any  incorporated  city 
or  county  in  this  state." 

It  wlU  not  be  oootended  fbr  a  moment 
that  the  fact  that  the  credit  of  onr  sister 
Republic  of  Mexico,  or  ot  the  states  which 
composed  that  federation,  was  such  that  they 
were  compelled  to  pay  a  higher  rate  of  in- 
terest than  that  prevailing  in  our  own  coun- 
try would  be  a  good  reason  for  a  trustee  to 
seek  investments  there.  The  record  is  meager 
with  respect  to  other  reasons.  It  seems  that 
Little  &  Hays,  brokers  of  St  Louis,  had  ^00,- 
000  of  these  bonds  for  sale  and  recommended 
them  highly  both  by  word  of  mouth  and  In 
a  circular;  that  the  Mississippi  Valley  Trnst 
Company  was  Interested  as  an  equal  partner 
in  the  profit  of  these  sales  and  also  recom- 
mended them,  and  placed  one  or  more  of  them 
in  one  of  its  trust  funds ;  that  the  Franklin 
Bank  was  also  a  purchaser  from  Little  and 
Hays,  but  whether  or  not  It  was  also  inter- 
ested in  their  sale  does  not  appear.  The 
evidence  shows  that  one  or  two  other  persons 
said  to  have  good  business  ability  were  pur- 
chasers on  their  own  account,  but  to  what 
extent  does  not  appear.  It  is  fair  to  say 
that  the  evidence  was  slight  as  to  the  reputa- 
tion of  these  securities,  and  there  is  nothing 
to  show  a  necessity  for  making  the  invest- 
ment. 

The  defendant  does  say,  however,  in  praise 
of  the  securities,  that  at  the  time  they  were 
bought  "President  Diaz  was  in  undisputed 
command  of  the  situation  in  Mexico,  and  In 
so  far  as  the  most  prudent  Investors  could 
see,  bonds  of  the  rich  state  of  Jalisco  were 
as  safe  an  Investment  as  bonds  of  any  Ameri- 
can state."  We  understand  from  this,  his 
contention  to  be  that  President  Dias  in  the 
saddle  so  seasoned  the  credit  of  that  country 
that  it  Justified  him  in  going  thousands  ot 


miles  into  a  foreign  country  and  among  a 
strange  people  to  obtain  for  Ills  brother  an 
investment  in  0  per  cent,  bcmds  at  a  premium 
of  sis  points.  This  Justifies  a  word  as  to 
the  attractive  financial  conditions  involved  in 
the  supremacy  of  the  distinguished  presi- 
dent in  controL 

The  repudiation  by  Mexico  of  interest  on 
its  public  debt  in  1861  is  remembered  by 
some  of  u&  More  of  us  remember  the  train 
of  woes  more  direful  and  nnmerous  than 
those  that  the  elopement  of  the  fair  and  fickle 
Helen  brought  upon  her  own  unfortunate 
country,  whldi  followed.  Maximilian  came 
and  went.  The  Interest  was  paid  In  the 
blood  of  the  people,  and  Dias  came  Into 
politics  as  opponent  of  Juarez,  his  chief,  in 
the  election  for  president  and  was  defeated. 
When  Juarez  died  and  his  successor  hiad  been 
fairly  elected  Diaz  took  the  field  against 
him  at  the  head  of  a  great  army,  driving 
him  from  the  conntry,  and  making  himself 
provisional  president;  and  in  that  capacity, 
in  1877,  elected  himself  president  under  a 
constitutional  provision  which  limited  him  to 
one  consecutive  term.  IWs  he  obeyed,  retir- 
ing until  the  next  election,  was  then  re-elect- 
ed, and  from  that  time  for  about  30  years, 
by  amendments  to  the  Constitutioa  and 
elections  held  under  military  supervision 
maintained  himself  in  that  office.  In  command 
of  the  situation.  At  the  time  these  bonds 
were  Issued  mutterlngs  of  discontent  filled 
the  country.  From  that  time  until  this  de- 
fendant made  his  last  purchase  of  these 
bonds  in  1906,  the  people,  wherever  they 
dared  to  speak,  were  complaining  of  the  ra- 
pacity of  the  officials;  of  the  farcical  char- 
acter of  his  elections;  of  the  gathering  Into 
great  estates,  some  of  whi<ai  consisted  of 
millions  of  acres,  of  lands  which  they  said 
should  be  available  as  homes  for  the  people, 
who  were  reduced  to  a  condition  of  peonage ; 
and  In  1904,  two  years  before  defendant's 
last  purchase,  they  complained  that  Ramon 
Corral,  who  was  then  elected  vice  president, 
had  been  selected  by  the  president  to  per- 
petuate the  autocracy.  As  soon  afterward 
as  190S  young  Madero  Issued  his  book  on 
the  Presidential  Succession,  and  the  people 
were  rapidly  gathered  into  the  impending 
revolution.  Deserted  by  Llmantour,  the  min- 
ister who  founded  and  bullded  the  financial 
structure  with  which  we  are  dealing,  Diaz 
and  Corral  were  both  driven  from  the  coun- 
try, while  the  life  of  Madero  was  sacrificed 
to  his  sentimental  enthusiasm  for  reform. 
The  autocrat  "In  undisputed  command  of 
the  situation  in  Mexico,"  the  dreamer,  the 
butcher,  rapidly  succeeded  each  other,  and 
now  the  adveuturer  and  the  bandit  are  tread- 
ing the  wine  press  together.  We  may  take 
these  matters  Into  consideration  because 
they  are  matters  of  world  history,  and 
many  'Americans,  looking  for  speculative 
investment  in  Mexico  during  the  last  15  or 
20  years  have  seen  and  felt  these  forces  at 
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work.  Snch  conditions  do  not  appeal  strange- 
ly to  Americans,  who  are  In  the  habit  of 
assuming,  without  question,  that  the  stability 
of  republican  government  rests  In  the  loyalty 
and  co-operation  of  a  people  accustomed  to 
political  lluerty. 

There  is  no  doubt  that  the  defendant  was 
perfectly  honest  in  his  faith  in  the  Waz  re- 
gime when  making  this  investment,  but  the 
evidence  shows  that  he  was  not  addicted  to 
taking  the  advice  of  his  beneficiary  In  such 
matters,  and  we  see  no  reason  to  depart,  for 
his  l)eneflt,  from  those  general  rules  which 
the  law  has  prescribed  for  the  protection 
of  those  not  In  a  position  to  protect  them- 
selves. It  is  no  hardship  for  him  to  take 
these  securities  on  his  own  account  If  Mexi- 
co should  become  tranquil,  and  the  Invest- 
ment should  turn  out  a  good  one,  the  bene- 
ficiary, by  Ms  course  In  this  suit,  has  shown 
that  he  Is  perfectly  willing  that  his  trustee 
should  reap  the  benefit.  We  therefore  hold 
that  the  finding  and  recommendation  of  the 
special  master  that  he  should  replace  these 
bonds  with  cash  should  have  been  confirmed. 

[7-1]  6.  In  the  matter  of  the  Alton  Bridge 
bonds  we  are  forced  to  the  same  conclusion. 
It  Is  a  Just  and  healthy  rule  that  defendant's 
successor  ought  not  to  be  compelled  to  accept 
an  improvident  Investment  (Matter  of  Craven, 
43  N.  J.  Eq.  416.  5  Aa  816),  and  that,  hav- 
ing been  removed  and  the  propriety  of  the 
Investment  questioned,  the  burden  is  upon 
him  to  show  that  It  is  a  proper  one,  or  that 
he  exercised  proper  care  and  prudence  in 
making  it  (Hart's  EJstate,  203  Pa.  480,  486, 
53  Atl.  364).  In  making  this  Investment  the 
defendant  violated  various  rules  by  which 
equity  seeks  to  secure  trust  funds  from  mis- 
management and  waste.  One  of  these  rules 
is  that  the  trustee  who  Invests  such  funds 
In  his  own  name  becomes  personally  re- 
sponsible. This  Is  only  a  corollary  of  the 
rule  that  if  be  deals  with  the  estate  on  his 
own  account  it  must  be  at  his  own  risk. 
■Were  he  permitted  to  do  otherwise  it  would 
place  before  him  the  constant  temptation 
to  make  the  trust  fund  a  dumping  ground  for 
his  own  unsatisfactory  ventures.  In  this 
case  the  defendant  testifies  that  it  was  his 
habit  to  purchase  securities  In  his  own 
name,  checking  for  payment  on  the  bank 
account  of  his  own  firm,  and  afterwards 
to  dlstrlDute  them  to  various  estates  held  by 
him  In  trust  or  to  his  own  account  as  might 
be  indicated  by  the  condition  of  the  various 
funds.  In  this  case  he  purchased,  on  Decem- 
ber 7,  18&4,  five  of  these  3  per  cent.  Alton 
Bridge  bonds,  each  of  the  par  value  of  $1,000, 
at  92  cents,  two  of  which,  being  the  same 
now  in  question,  were  afterwards  assigned 
to  the  George  A.  Cornet  trust  fund.  When 
this  was  done  Is  not  clear,  and  we  have  not 
considered  it  necessary  to  scrutinize  the  com- 
plicated analytical  statement  of  the  condition 
of  this  fond  presented  by.  the  master,  which 
might  give  us  light  on  this  subject.    It  is  not 


denied  that  the  purchase  of  the  five  bonds 
was  a  single  transaction  for  the  personal 
account  of  the  defendant  and  that  the  two 
bonds  in  question  were  at  some  subsequent 
time  distributed  to  this  fund.  They  belong- 
ed in  the  meantime  to  the  trustee,  who  might 
at  any  time  have  disposed  of  them  to  the 
best  advantage  for  bis  own  personal  account. 
The  rule  is  imperative  that  a  trustee  cannot 
buy  his  own  property  from  himself  for  the 
purpose  of  the  trust.  It  makes  no  difference 
that  the  sale  Is  Intrinsically  a  fair  one  and 
for  a  full  consideration.  The  policy  of  equity 
is  to  remove  every  possible  temptation  from 
the  trustee.  Pomeroy's  IXiulty  Jurisprudence, 
(3d  l!id.)  I  958. 

[10,11]  We  have  already  said  that  It  la 
not  a  sound  discretion  for  trustees  to  Invest 
the  trust  fund  In  mere  i)ersonal  securities. 
Nor  is  it  a  sound  discretion  to  subscribe  trust 
funds  to  new  enterprises  of  which  the  results 
are  -necessarily  exi)erlmental.  1  Perry  on 
Trusts  (6th  Ed.)  8  459.  This  Investment  vio- 
lated both  these  rules.  The  corporation 
Issuing  the  bonds  was  organized  for  the  pur- 
pose of  constructing  an  Independent  railway 
bridge  across  the  Mississippi  river  at  Alton, 
111.  It  was  purely  experimental.  The  bonds 
were  a  part  of  the  original  capitalization  to 
provide  money  for  the  erection,  and  the 
bridge  was  still  incomplete.  Whitaker  & 
Co.  were  the  financial  promoters  of  the 
scheme.  According  to  the  testimony  of  one 
of  the  members  of  that  company  the  bonds 
were  "predicated"  upon  a  supposed  unsecured 
personal  contract  with  the  Chicago,  Burling- 
ton &  Qulncy  Hallway  Company  to  use  the 
bridge  for  crossing  trains  at  that  point  when 
It  should  be  completed.  Irrespective  of  Its 
use  by  some  railway  corporation  or  corpora- 
tions the  material  of  which  it  was  composed 
would  be  a  mere  mass  of  stone  and  steel 
rendered  valueless  In  Its  erection.  The  refus- 
al of  the  railroad  company  to  use  It,  which 
occurred  three  or  four  years  after  its  com- 
pletion, wiped  out  the  income  and  placed  It 
In  the  hands  of  a  receiver.  No  attempt 
was  made  to  enforce  the  Burlington  contract 
so  far  as  Is  shown  by  the  record.  Six  hun- 
dred of  these  bonds  were  outstanding,  with 
Interest  due  and  unpaid  to  January  2,  1901, 
amounting,  including  Interest  on  unpaid  cou- 
pons, to  $148,317.78,  or  $247.20  on  each  bond. 
During  that  year  a  reorganization  was  ef- 
fected under  a  plan  by  which  $800,000  of 
new  4  per  cent,  bonds  were  to  be  issued, 
$750,000  of  which  were  tb  be  used  to  take 
up  the  ?«<^J.000  of  fives  outstanding,  at  the 
rate  of  $1,250  of  the  new  bonds  for  each 
n.OOO  bond  of  the  old  Issue  with  all  unpaid 
interest  coupons  attache^.  The  defendant 
joined,  surrendering  his  original  bonds  and 
taking  4  iter  cent,  bonds  In  their  place.  Two 
of  these  4  per  cent  bonds,  of  $1,000  each, 
are  the  present  Investment. 

The  fate  of  the  additional  $500  of  new 
bonds,  issued,  apparenUy,  to  equally*  theij^ 
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terest  of  the  fours  and  fives,  was  explained 

by  the  special  master  at  the  trial,  as  follows: 
"Tb«re  evidently  was  a  reorganizatioii  of  the 
concern  in  June,  1901,  and  on  January  2,  1903, 
Mr.  Cornet  received  |400  and  $12.60  inter- 
est upon  interest,  which  is  accounted  for  down 
to  the  reorganization  of  the  company,  and  there 
was  substituted  for  those  bonds  other  bonds  at 

4  per  cent.,  which  continued  down  to  the  pres- 
ent time.  There  were  bonds  issued  in  lieu  of 
interest  January  2,  1903;  it  must  have  been  at 
the  time  of  the  reorganization,  intprcst  on  the 

5  per  cent,  bonds  and  interest  on  delinquent 
interest  was  all  accounted  for." 

Thus  the  trustee  paid  himself  the  Interest 
out  of  the  principal  of  his  security,  tmd  the 
two  bonds  now  in  the  corpus  of  the  fund 
represent  what  is  left  after  the  performance 
of  this  financial  feat. 

The  defendant  does  not  explain  why  he 
took  his  little  trust  fund  Into  this  reorgan- 
ization, nor  intimate  that  he  made  any  at- 
tempt to  have  the  investment  in  the  Insolvent 
corporation  taken  off  hist  hands  by  the  re- 
organization committee.  It  does  not  appear 
that  the  bridge  was  ever  used  or  was  avail- 
able to  any  other  railway  company  than  the 
Burlington,  which  was  using  It  at  the  time 
of  the  master's  hearing  under  a  temporary 
contract  favorable  to  Itself,  which  it  had 
forced  by  the  threat  to  build  a  bridge  of  its 
own  at  that  point  It  was  the  only  railway 
having  physical  connection  with  the  bridge. 
The  bonds  were  then  worth  70  or  75  per  cent 
of  their  face;  Mr.  Costlgan,  of  Whltaker  & 
Co.,  fj^vlng  both  figures  In  his  testimony. 
The  Kross  revenue  of  the  bridge  had  been 
$205,689  during  the  year  ending  June  90, 
1911,  and  had  declined  to  $154,136  in  the 
year  ending  June  80,  1913. 

In  making  the  original  investment  the  de- 
fendant took  no  advice  other  than  that  of  the 
promoting  brokers.  He  did  not  consult  hla 
beneficiary — ^In  fact  he  testifies  that  he  never 
consulted  him,  because  he  did  not  think  he 
was  obliged  to  under  his  trusteeship.  He 
chose  arbitrarily  to  assume  the  entire  re- 
sponsibility. 

While  an  Independent  bridge,  founded  up- 
on the  general  traffic  of  a  great  commercial 
city  like  St.  Louis,  may  be  Immensely  prof- 
itable, the  only  evidence  in  the  record  upon 
that  question  applicable  to  this  transaction 
is  to  the  effect  that  such  a  project  is  un- 
certain and  speculative;  aud  when  it  is 
"predicated"  on  the  pi'omise  of  a  single  rail- 
way company  to  use  it,  we  wonder  why  that 
company  did  not  build  it  It  is  unnecessary 
for  us  to  enter  this  field  of  speculation.  It 
is  only  necessary  to  say 'that  we  see  no  rea- 
son why  the  defendant's  successor  should  be 
required  or  permitted  to  accept  these  bonds 
for  bis  beneficiary,  and  we  hold  that  the  de- 
fendant must  replace  the  money  so  Invested 
with  interest  at  the  rate  of  5  per  cent,  per 
annum  on  the  face  of  the  original  bonds. 

[12]  7.  The  disposition  of  the  foregoing 
questions  enables  us  to  consider  the  claim  of 
the  trustee  for  reasonable  compensation  for 
his  services  from  the  more  favorable  stand- 


point of  a  stable  and  substantial  fond  from 
which  Just  claims  of  that  cliaracter  may  be 
paid. 

The  first  of  tliese  questions  in  natural 
order  arises  upon  the  assignment  of  error  in 
the  ruling  of  the  trial  court  allowing  com- 
pensation at  the  rate  of  2%  per  cent  on  the 
amount  of  the  corpus  of  the  fnnd  remaining 
on  hand,  for  its  care  and  preservation.  For 
guidance  in  this  respect,  we  must  look  to 
the  provisions  of  the  will  which  created  the 
trust,  appointed  the  trustee,  and  provided, 
in  general  terms,  the  rule  for  his  compen- 
sation. 

The  trial  court  following,  in  itsr  interlocu- 
tory decree,  the  ruling  of  this  court  upon  the 
former  appeal,  directed  that  the  defendant 
"be  allowed  the  legitimate  expenses  paid  or 
incurred  by  him  as  such  trustee  on  account 
of  such  trust  property,  Including  reasonable 
compensation  for  whatever  services  he  has 
performed  for  the  trust  estate  under  the  di- 
rection of  said  will."  Gblng  to  the  wUl  it- 
self for  information  on  this  point  we  find 
that  it  appointed  the  testator's  widow  and 
the  defendant  Joint  executors,  and  that  the 
defendant  qualified  and  made  final  settle- 
ment, but  we  do  not  find  that  his  coexecutor 
joined  with  him  in  the  execution  of  the  will 
and  while  the  special  master  states  in  bis 
report  that  he  had  examined  the  settlement 
we  are  not  favored  vrith  any  statement  as  to 
what  it  contains.  We  will  assume  therefore 
that  they  received  the  compensation  allowed 
by  statute  for  the  administration  of  the  en- 
tire personal  estate. 

The  will,  a  copy  of  which  is  included  in 
the  report  of  this'  case  upon  the  former  ap- 
peal, to  which  we  have  already  referred, 
contains  two  provisions  on  the  subject  of 
compensation.  The  first,  in  item  3,  refers 
only  to  the  management  of  the  real  estate 
prior  to  its  division  among  the  devisees, 
and  affords  little  light  upon  the  question  we 
are  now  considering.  Item  4  provides,  in 
substance,  that  the  personal  estate  should 
be  divided  as  soon  as  convenient  among  the 
testator's  wife  and  children  in  kind,  and 
that  until  such  division  should  be  made  the 
defendant,  as  trustee,  should  account  for  the 
income.  Item  5  provides  that  the  share  go- 
ing to  George  A.  Cornet  both  of  real  and 
personal  property,  shall  be  placed  in  the 
hands  of  defendant,  in  trust  for  the  l>enefit 
of  said  George  A.  Oomet,  "to  manage  such 
trust  fund,  and  to  make  the  same  productive 
in  such  manner  as  he  may  deem  most  safe 
and  advantageous,  and  the  Income  thereof, 
after  deducting  the  necessary  expenses  and 
a  reasonable  compensation  for  his  services, 
to  either  pay  over  to  the  said  George  A 
Comet  in  quarterly  installments,  or  at  his, 
said  trustee's,  option,  to  lay  it  out  in  such 
manner  as  he  deem  most  beneficial  to  said 
George  A.  Cornet,  and  after  the  decease  of 
George  A.  Cornet,  said  trust  fnnd  shall  go  to 
his  heirs  in  law  and  thereupon  the  trust 
shall  cease."      Digitized  by  LnOOQle 
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This  last  Item,  It  will  be  seen,  covers  the 
entire  subject  °of  the  compensation  of  the 
trustee  for  the  management  of  both  real 
and  personal  property.  The  testator  was 
careful  to  provide  that  both  bis  expenses  and 
compensation  were  to  be  deducted  from  each 
quarterly  installment  of  the  income  as  it 
should  be  paid,  and  was  equally  careful  to 
omit  that  requirement  in  providing  that  upon 
the  decease  of  the  beneficiary  the  corpus  of 
the  estate  should  go  to  his  heirs.  It  was  his 
evident  intention  plainly  expressed,  that  all 
exi)en8es  of  administration  of  the  trust 
should  be  paid  from  the  income  as  it  pro- 
ceeded, and  that  the  body  of  the  fund  should 
be  kept  Intact  The  same  language  refers  as 
well  to  the  real  as  to  the  personal,  and 
leaves  no  room  to  doubt  the  intention  of  ttie 
testator  to  apply  the  same  rule  of  compensa- 
tion to  both.  We  must  assimie  that  the  tes- 
tator was-  aware  of  the  legal  right  of  the 
csocntors  to  a  commiBsion  on  the  amount  of 
the  entire  personal  estate  that  went  into 
their  hands,  and  in  the  light  of  such  knowl- 
edee  the  scheme  of  compensation  which  he 
provided  seems  to  us  to  have  been  an  intelli- 
gent and  practical  one ;  but  should  we  con- 
strue the  win  to  permit  us  to  allow  the  trus- 
tee, under  proper  drcumstanees,  a  commis- 
sion upon  and  to  be  paid  out  of  the  body  of 
the  estate,  we  would  still  have  to  consider 
the  right  of  defendant,  under  the  circum- 
stances of  this  case,  to  appeal  to  our  discre- 
tion for  that  puriMse.  VTIe  have  held,  and  the 
trial  court  has  adjudged  at  our  direction, 
that  the  defendant  has  been  guilty  of  mis- 
conduct in  relaticm  to  his  trust.  This  mis- 
conduct baa  not  been  of  the  kind  which  pro- 
c-eeds  from  honest  ignorance,  and  manifests 
Itself  in  an  endeavor  to  protect  the  interest 
of  his  baiefldary.  It  pr'oceeded  rather  from 
a  desire  to  use  the  Influence  of  his  fiduciary 
relation  that  he  himself  might  ultimately 
profit  by  the  wrong.  Instead  of  welcoming 
the  InteriKWltlon  of  a  court  of  equity  to  guide 
him  in  bis  duty,  he  actively  and  vigorously 
opposed  the  interest  of  his  beneficiary  by 
asserting  an  adverse  claim  of  his  own,  and 
sought  vigorously  to  impose  the  expenses  of 
the  litigation  which  ensued  wholly  upon  his 
beneficiary.  The  court,  under  such  circum- 
stances, could  not  rest  upon  a  mere  direction 
as  to  his  future  course,  or  stop  at  a  mere 
rebuke,  but  removed  him  from  his  trust 
for  a  wrong  already  done,  and  placed  in  the 
hands  of  a  disinterested  trustee  the  fund  he 
is  now  asking  to  deplete  to  the  extent  of  a 
sum  for  compensation  which  he  could  only 
have  earned  by  fidelity  to  his  trust  The 
true  rule  in  sudi  cases  Is  stated  by  Perry  as 
follows: 

"If  they  are  guiltf  of  any  breach  of  trust  or 
of  any  vexatious  or  improper  conduct,  the  courts 
can  withhold  compensation,  or  they  can  allow 
soch  compensation  as  will  pay  for  the  value  of 
their  services  so  far  as  they  have  been  b^ieficial 
to  the  esUte."    Ferry  on  Trusts  (6th  Ed.)  {  019. 


The  same  rule  is  expressed  by  Beach  in 
his  Commentaries  on  the  Law  of  Trusts  and 
Trustees  (section  737)  as  follows; 

"It  is  well  established  that  a  trustee  is  en- 
titled to  Compensation  only  as  he  has  faithfully 
discharged  the  duties  of  bis  trust.  Where  there 
has  been  a  partial  performance  of  duty  that  has 
been  of  value  to  the  estate  and  a  partial  failure 
to  execute  the  trust  in  a  bona  fide  manner,  he 
may  be  allowed  a  partial  compensation.  The 
court  will  decree  such  compensation  as,  in  view 
of  all  the  circumstanoes,  it  shall  deem  Just  and 
proper." 

This  is  unquestionably  the  law  of  this 
state. 

In  this  case  a  long  and  arduous  litigation 
has  been  necessary  to  pres-^rve  and  protect 
the  rights  of  the  beneficiary  with  reference 
to  the  matters  involved  in  the  trust,  and  we 
can  do  no  less  than  to  see  that  the  corpus 
of  the  fund  remains  intact  as  the  foundation 
of  a  more  satisfactory  administration.  The 
item  of  compensation  at  the  rate  of  2%  per 
cent  on  the  corpus  of  the  estate,  amounting 
to  $426.18,  will  therefore  be  disallowed. 

[IS]  8.  With  the  fund  restored  to  a  pro- 
ductive condition  as  we  have  Indicated,  we  ' 
see  no  reason  why  the  defoidant  should  not 
be  allowed  compensation  at  the  rate  Of  6 
per  cent  on  the  gross  amount  of  the  income 
during  the  period  of  his  administration,  and 
the  action  of  the  trial  court  in  the  allowance 
of  this  item  amounting  to  $773.66  is  ap- 
proved.   

[14]  9.  During  the  entire  time  the  defend- 
ant acted  as  tmstee  of  this  fund  he  was  the 
senior  member  of  the  firm  of  Comet  &  Zel- 
blg,  real  estate  dealers  and  loan  brokers, 
and  the  uninvested  funds  of  this  estate  were 
deposited  In  bank  in  the  general  checking 
account  of  the  firm.  The  undisputed  evi- 
dence shows  that  the  credit  balance  of  this 
account  was  always  in  excess  of  the  amoimt 
of  uninvested  funds  of  the  estate.  During 
the  last  five  years  of  the  administration  the 
bank  paid  the  firm  2  per  cent,  interest  on  its 
monthly  balances.  The  plalntifF  contends 
that  this  amounted  to  a  conversion  of  the 
trust  fund,  and  that  the  trustee  should  be 
charged  compound  or  at  least  simple  interest 
at  the  rate  of  6  per  cent  per  annum  on  these 
balances.  This  contention  was  disallowed, ' 
and  the  court  allowed  the  interest  actually 
received. 

This  question  should  be  considered  in  con- 
nection with  the  finding  of  the  referee.  In 
which,  after  a  careful  examination  of  the 
evidence,  we  concur,  that  the  trustee  used 
reasonable  care  to  keep  the  fund  invested, 
and  that  it  had  not  been  used  by  the  firm  for 
its  own  profit  otherwise  than  by  the  payment 
of  Interest  on  bank  balances  as  above  stated. 
We  do  not  see  how  the  trust  fund  lost  any- 
thing by  this  practice.  We  are  satisfied  that 
the  trustee  was  not  guilty  of  the  willful 
violation  of  the  general  rule  forbidding  the 
mingling  of  the  trust  funds  with  his  own. 
He  was,  we  believe,  simply  ignorant  that 
such  rule  existed.    The  imposition  of  a  pen- 
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alty  on  that  account  would  necessarily  be 
purely  punitive  and  not  in  any  sense  com- 
pensatory. This  would  be  no  less  true  be- 
cause the  penalty  would  Inure  to  the  bene- 
ficiary. While  it  would  be  our, duty  not 
only  to  compel  the  restoration  of  anything 
that  might  appear  to  have  been  lost  by  this 
practice,  but  also  to  protect  the  beneficiary 
agalust  possible  wrong  which  might  have 
been  concealed  by  it,  yet  when  punishment 
alone  is  Involved  our  discretion  should  be 
used  to  avoid  unnecessary  hardship.  The 
master  was  correct  in  his  recommendation  in 
this  respect,  and  the  action  of  the  court  in 
confirming  it  is  approved. 

[15]  10.  Cornet  &  Zelblg  for  the  conven- 
ience of  their  business  organized  a  corpora- 
tion called  the  Standard  Realty  Company  of 
which  they  were  the  stockholders,  having 
equal  interests,  for  the  purpose  of  deaUng  In 
real  estate.  The  defendant  made  three  loans 
to  this  concern,  aggregating  in  amount  $8,- 
300,  at  5%  and  6  per  cent,  interest  These 
were  renewed  from  time  to  time  and  were 
fiimlly  paid  off  and  the  money  otherwise  in- 
vested. We  assume  that  the  interest  was 
paid  regularly  and  distributed  as  other  in- 
come. No  commission  was  paid  to  defendant 
or  to  Comet  &  Zelblg  on  these  loans,  al- 
though it  was  usual  for  brokers  placing  the 
money  of  their  customers  in  that  class  of 
securities  to  charge  and  receive  a  commis- 
sion for  their  services  of  2%  per  cent,  for 
original  loans  and  1  per  cent,  for  renewals, 
from  the  borrower.  This,  however,  was  not 
a  fixed  rate,  for,  when  the  borrower  refused 
to  pay  It,  the  broker  would  take  what  he 
could  get,  sometimes  as  little  as  1  per  cent. 
This  commission  was  not,  of  course,  a  neces- 
sary appendage  to  loans  made  without  the 
intervention  of  a  broker.  That  real  estate 
loans  form  the  most  unquestionable  of  In- 
vestments for  trust  funds  is  vigorously  as- 
serted by  the  plaintiffs  throughout  their 
brief.  That  these  loans  were  perfectly  se- 
cured and  bore  the  highest  rate  of  interest 
ordinarily  obtainable  for  money  in  like 
amounts  similarly  secured  Is  not  denied. 
The  plaintiff  insists,  however,  that  the  trans- 
actions were  equivalent  to  the  use  of  the 
money  by  the  trustee  In  his  own  business 
which  is  contrary  to  the  policy  of  the  law, 
and  ought  never  to  be  permitted  with  im- 
punity ;  that  if  he  does  so  he  Is  accountable 
for  any  profits  he  may  make,  however  great 
they  may  be;  and  that  if  he  does  not  show 
the  profit  derived  from  such  use,  compound 
interest  will  be  charged  against  him  in  order 
that  It  may  be  certain  that  the  cestui  que 
trust  loses  none  of  the  profits  of  the  trans- 
action which  the  law  can  give  him.  Bobb  v. 
Bobb,  89  Mo.  411,  4  S.  W.  511. 

As  an  abstract  proposition  this  is  a  fair 
statement  of  the  law,  but  it  needs  much 
trimming  to  fit  It  accurately  to  the  proposi- 
tion before  us.  0[Tie  money  was  not  used  by 
the  defendant,  bat  was  loaned  to  a  corpora- 


tion having  a  distinct  entity  both  In  fact  and 
In  law.  Were  the  rule  inflexibly  applicable 
to  such  a  case  the  loaning  of  trust  money  to 
a  corporation  In  which  the  trustee  owned  a 
single  share  of  stock  would,  however  profit- 
able and  advantageous  to  the  estate,  subject 
him  to  all  the  pains  and  penalties  attached 
to  a  willful  breach  of  trust.  The  personal 
credit  of  the  trustee  has  nothing  to  do  with 
the  security,  for  the  corporate  entity  is  hedg- 
ed about  by  the  law  of  its  creation  with  a 
credit  founded  upon  its  own  capital,  and  tho 
landed  security  is  all  that  would  be  exacted 
from  a  strangeq.  Although  the  situatioa 
might,  like  most  other  Innocent  circumstanc- 
es, be  used  to  cloak  a  fraud,  It  does  not  in- 
trinsically differ  from  the  purchase  of  the 
bond  of  a  railway  company  In  which  the 
trustee  is  a  stockholder.  If  there  Is  fraud 
it  Is  in  the  substance  of  the  transaction 
rather  than  in  its  form.  There  is  nothing 
in  this  record  tending  to  show  that  this  cor- 
poration was  not  honestly  organized  for  the 
transaction  of  general  business  under  Its 
charter,  and  without  reference  to  the  use  of 
this  fund.  Taking  this  view  of  It  we  find 
that  the  Investments  were  good  ones,  founded 
upon  the  very  class  of  security  that  the 
plaintiff  prefers,  and  hearing  interest  at  a 
rate  satisfactory  to  alL  We  see  no  reason 
why  It  should  be  disturbed. 

[16]  The  plaintiff  also  contends  that  the 
trustee  should  be  charged  with  a  reasonable 
commission  upon  each  of  these  loans  and 
its  renewals.  We  see  no  reason  why  this 
should  be  done  that  does  not  Inhere  in  every 
transaction  in  which  the  trustee  goes  directly 
to  the  borrower  to  make  a  loan  without  the 
intervention  of  a  broker.  No  broker  seems 
to  have  intervened  in  this  case,  although  the 
transaction,  like  all  other  transactions  in- 
volving the  trust  fund,  was  entered  upon  the 
books  of  Comet  &  Zeibig,  where  all  accounts 
relating  to  the  fund  were  kept.  The  point 
Is  a  shadowy  one  and,  in  our  opinion,  with- 
out merit. 

[1 7]  11.  Comet  &  Zelblg  made  certain  otn- 
er  real  estate  loans  from  this  fund  for  which 
they  received  commissions  amounting  to 
$298.75.  The  plaintiff  contends  that  these 
commissions  should  be  charged  to  the  trustee 
on  the  theory  that  he  is  bound  to  account 
for  all  profit  realized  from  the  trust  esbifa 
On  the  other  hand  the  defendant  contends 
that  these  commissions  were  legitimate  ex- 
penses Incurred  in  the  administration  of  the 
estate,  for  which  the  trustee  should  have 
credit    The  master  found  as  follows: 

"Tour  special  commissioner  finds  that  the 
trustee  received  one  half  of  these  commissions 
in  the  distribution  of  the  profits  of  th«  firm  of 
Cornet  &  ZeibiK.  and  that  he  is  not  entitled 
thereto  and  should  be  excluded  therefrom,  but 
that  he  is  entitled  to  credit  in  his  accounting  to 
the  other  half  thereof  which  Zeibig  received  for 
bis  services,  amounting  to  $149.38." 

Both  parties  have  assigned  error  npon  the 
confirmation  of  this  item  in  the  master's  re- 
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port.  Wblle  the  amount  lavolTed  might,  lii 
comparison  with  other  issaea,  be  characteriz- 
ed as  Insignificant,  yet  the  question  Is  an  Im- 
portant one  and  deserves  careful  treatment 
The  special  master  hases  his  action  upon 
the  case  of  Gamble  v.  Gibson,  69  Mo.  686, 
683,  from  which  he  quotes  as  follows: 

"He  [an  execntor]  may  employ  the  services  of 
•n  agent  or  attorney,  if  necessary,  and  pay  tor 
them  out  of  the  estate,  but  if  he  midertakes  to 
act  in  such  capacities  himself  for  the  estate, 
he  can  receive  no  compensation.  The  rule  is 
so  strict  that  it  has  been  held  that  if  the  trustee 
has  a  partner  and  employs  such  partner,  no 
charge  can  be  made  by  the  firm  (autiiority  cited 
page  584).  But  if  the  trustee  is  excluded  from 
all  participation  in  the  compensation,  then  his 
partner  may  be  paid  for  services  like  any  other 
person." 

We  are  unable  to  concur  in  the  reasoning 
by  which  the  learned  master  arrives  at  his 
conclusion.  Without  questioning  the  state- 
ment quoted  from  Gamble  v.  Gibson,  supra, 
intimating  that  if  the  trustee  has  a  partner 
he  may  be  employed  for  compensation  to 
render  services  Included  in  the  duties  of  the 
tmstee,  we  merely  suggest  that  the  question 
was  not  then  before  the  court  as  It  was  In 
Condict  V.  Slower,  47  Mo.  App.  614,  in  which 
a  different  conclusion  seems  to  have  been 
stated.  This  case  must,  however,  stand 
upon  its  own  facts.  Cornet  &  Zelbig  were 
loan  brokers.  These  services  were  performed 
In  the  regular  course  of  its  business.  It  does 
not  appear  that  ZeiUg  had  any  personal  con- 
nection with  the  transaction,  while  it  did 
come  directly  within  the  duty  of  Mr.  Comet 
as  trustee.  It  does  not  matter  what  settle- 
ment they  made  as  to  the  division  of  the 
amonnt  received  from  the  trust  fund  in  pay- 
ments of  this  commission.  We  have  no  power 
to  so  revise  the  partnership  contract  between 
them  that  when  one-half  this  fee  must  be 
refunded  one  of  the  partners  must  be  exclud- 
ed from  partidiiatlon  In  the  remainder. 

This  view  does  not,  however,  reach  the  real 
questions  at  issue,  which  is  whether  or  not 
under  the  will  which  provides  only  for  the 
payment  of  actual  expenses  and  reasonable 
compensation,  the  trustee  is  entitled  to  this 
or  any  othe^  sum  in  addition  to  the  com- 
mlssloD  of  6  per  cent  upon  the  gross  income; 
which  should  include  these  commissions,  for 
making  and  renewing  these  particular  loans. 
The  valne  of  the  services  has  been  fixed  by 
o»tract  as  between  the  tmstee  and  the  bor- 
rower, bat  not  as  between  him  and  his  bene- 
fldary,  and  we  see  no  reason  why  these  par- 
ticnlar  Investments  should  be  made  the  basis 
for  special  compensation  to  the  tmstee  in 
addition  to  the  6  per  cent  allowed  upon  the 
gross  income.  It  stands  upon  the  same  foot- 
ing, in  that  respect,  as  all  other  loans. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  to  final 


Judgment  In  accordance  with  the  condnslons 
stated  in  this  opinion. 

BAILEY,   C   concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court 


ETOHISON  V.  LUSK  et  aL    (No.  1760.) 

(Springfield   Conrt   of  Appeals.     Missouri. 

Dec.  16,  Wie.) 

1.  NXOUOZNOE    i&=>2— DUTT    Of    OABK— BjELA- 

TioN  or  Pasties. 
Plaintiff,  injured  by  the  maoner  in  which 
defendant  handled  cars,  to  establish  actionable 
negligence,  must  show  a  relationship  out  of 
which  arose  a  duty  of  defendant  to  her  not  to 
so  handle  them;  and  it  is  not  enough  that  it 
owed  such  duty  to  some  of  its  employ<£8. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ||  S,  4;   Dec.  Dig.  9=>2.] 

2.  Railboads  «=s>273(2)— Dtttt  of  Case— Re- 
lationship OF  Fabtiks — Tbespassebs. 

Plaintiff,  injured  while  assisting  her  b(hi  in 
the  work  he  was  employed  to  do  on  defendant's 
boarding  train  for  a  bridge  crew,  was  not  a 
trespasser,  as  regards  defendant's  duty  to  her, 
merely  because  she  had  not  executed  a  release 
required  by  a  rule  of  defendant  of  women  on 
such  cars,  she  not  knowing  of  the  rule,  and  the 
foreman  of  the  bridge  crew,  in  charge  of  such 
train,  who  knew  what  she  was  doing,  having 
no  reason  to  believe  that  she  knew  of  the  rule. 
[Ed.  Note. — Fbr  other  cases,  see  Railroads, 
Cent  Dig.  i  874;    Dec.  Dig.  <g=»276(2).] 

3.  RAII.B0ADB  <8=»275(2)— Duty  of  Cabb— Re- 

U^TIONSHIF  OF  PABTIES— LICENSEE  WITH  IN- 

tebest. 
Plaintiff,  who,  as  a  member  of  the  family  of 
her  son,  employed  with  his  wife  by  the  lore- 
man  of  one  of  defendants'  bridge  crew  to  do  the 
cooking  on  the  boarding  train  for  such  crew,  was, 
with  the  knowledge  of  such  foreman,  assisting 
in  the -cooking,  was,  if  not  an  invitee  by  impli- 
cation, at  least  a  licensee  with  an  interest  do- 
ing work  resulting  in  a  benefit  to  the  foreman's 
men  and  efaiployers,  and  so  sustained  a  rela- 
tionship towards  defendants,  which,  as  regards 
liability  for  her  injury  from  bumping  of  the 
train,  required  reasonable  care  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  874;    Dec.  Dig.  «=9275(2).] 

Appeal  from  Circuit  Court,  Pemiscot  Ck>im- 
ty;   Sterling  H.  McCarty,  Judge. 

Action  by  Catherine  Etcblson  against 
James  W.  Lusk  and  others,  receivers  of  the 
St  Louis  &  San  Francisco  Railroad.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

W.  F.  Evans,  of  St  Louis,  and  Moses 
Whybark  and  A.  P.  Stewart,  both  of  Cape 
Girardeau,  for  appellants.  R.  L,  Ward,  of 
Caruthersvllie,  for  respondent 

PARRINGTON,  J.  The  plaintiff,  Cath- 
erine Etchlson,  recovered  a  Judgment  for  $1,- 
6(M)  on  account  of  personal  injuries  sustain- 
ed by  reason  of  the  alleged  negligence  of  de- 
fendants' employes  operating  a  switch  engine 
which  Jammed  certain  cars  into  a  railroad  car 
in  which  the  plaintiff  was  standing.     From 
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tbis  Judgment  the  defendants  appealed,  a»- 
signing  several  errors  all  of  .which  center 
about  and  are  determined  by  a  disposition  of 
the  question  raised  by  defendants'  refused 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  will  result  In  a  determi- 
nation of  the  question  of  the  liability  of  the 
defendants  under  tlie  undisputed  facts. 

The  plaintiff  is  the  mother  of  William 
Etchlson,  whose  wife  is  Effie  Etchison.  Wil- 
liam, some  nine  years  prior  to  April,  1915, 
had  resided  in  Blythevllle,  Ark.,  and  main- 
tained a  home  there,  the  family  consisting 
of  himself,  his  wife,  his  daughter  (who  at 
the  time  of  the  trial  was  13  years  of  age), 
and  his  mother,  the  plaintiff.  Some  time  in 
April  or  May,  1915,  WlUlam  and  his  wife  en- 
tered the  employment  of  the  defendants, 
whereby  they  were  running  the  boarding  out- 
fit of  one  of  defendants'  bridge  gangs.  Wil- 
liam and  bis  wife  were  employed  to  do  this 
work  by  one  H,  H.  Sayles,  who  was  foreman 
in  charge  of  the  bridge .  gang.  Defendants 
furnished  four  or  five  cars  with  sleeping 
Quarters  for  tbeir  laborers  and  a  car  In  which 
they  ate  and  in  which  the  cooking  was  done. 
This  constituted  an  ordinary  boarding  train 
for  a  bridge  gang.  The  employment  required 
William  and  his  wife  to  cook  and  make  up 
the  bunks  and  do  all  the  necessary  things  in 
this  regard  toward  feeding  and  lodging  the 
laborers. 

Plaintiff,  who  had  been  living  with  her 
son  at  ills  home  in  Blythevllle,  had  gone  to 
Illinois  for  a  several  months'  visit,  and  on 
returning  to  what  she  terms  "her  home," 
which  was  the  home  of  her  son,  she  found 
that  William  had  leased  his  house  and  taken 
the  family  and  was  living  on  this  boarding 
train  at  Puxico,  in  this  state,  .where  the 
bridge  gang  was  doing  work.  William  went 
to  Blythevllle  and  took  his  mother  to  Puxico, 
where  she  resumed  her  place  in  his  family  as 
a  member  thereof.  She  reached  Puxico,  and 
first  went  on  the  boarding  cars  where  Wil- 
liam and  bis  wife  and  daughter  were  then 
living  on  June  20,  1915.  She  remained  there 
constantly  until  about  the  6th  day  of  July, 
when  she  was  injured  in  the  manner  herein- 
after described.  During  this  interval  of 
about  16  days  she  helped  her  son  and  daugh- 
ter-in-law carry  on  the  work  of  running  the 
boarding  train.  Her  testimony  In  this  con- 
nection is  as  follows: 

"I  stayed  there  after  I  got  there;  that  was  my 
home.  I  was  helping  my  daughter  cook  when 
I  got  hurt  I  didn't  wait  on  the  table,  just 
helped  cook;  peeled  potatoes,  stringed  beans, 
and  put  on  the  beans  and  potatoes  to  cook  and 
watched  them,  and  swept,  and  made  up  the 
beds.  I  did  that  every  day;  we  were  busy;  had 
lots  to  do.  At  the  time  the  accident  occurred 
me  and  my  daughter  were  in  the  dining  car 
about  to  begin  supper,  and  I  was  standing  up." 

During  this  Interval  Sayles,  defendants' 
foreman  of  the  bridge  gang,  and  the  man  In 
charge  of  the  cars,  and  the  one  who,  ac- 
cording to  his  testimony,  had  supervision  of 
the  cooking  and  employed  those  who  were  to 


cook  and  who  made  the  arrangement  with 
William  and  his  wife,  saw  the  plaintiff  on 
the  cars  every  day  and  saw  her  doing  the 
very  things  which  she  testified  to  having 
done.  There  is  no  doubt  under  the  facts  of 
this  record  that  Sayles  was  in  supreme 
command  of  the  bridge  gang  and  of  those 
doing  work  on  the  boarding  cars,  and  that  he 
during  all  this  interval  that  plaintiff  was  on 
the  cars  before  she  was  Injured  saw  her  en- 
gaged in  the  work  of  helping  her  son  and 
daughter-in-law  do  what  they  .were  employed 
to  do. 

This  work  train  on  the  eth  of  July  was 
on  a  side  track  at  Puxico.  An  engine  of 
another  train  operated  by  defendants'  serv- 
ants in  doing  some  switching,  backed  some 
cars  into  the  work  train  in  such  a  violent 
manner  as  to  knock  the  plaintiff  down,  then?- 
by  breaking  her  hip  and  right  arm.  The 
manner  in  which  the  switching  crew  hit  the 
work  train  is  described  by  one  of  the  witness- 
es in  such  language  as  this :  "A  hard  knodc ;  " 
"a  terrible  force ; "  "with  such  force  that  it 
knocked  the  bean  pot  off  the  stove,  turned 
It  upside  down,  and  knocked  the  teakettle, 
and  the  cars  were  hit  with  sudi  force  that 
It  threw  the  water  out  of  the  bottom  of  the 
water  keg." 

The  evidence  amply  warrants  the  finding 
that  the  switching  crew  with  the  engine  and 
cars  Jammed  into  thla  work  train  in  an  un- 
usual manner  causing  the  cars  of  the  work 
train  to  receive  an  extraordinary  and  un- 
usual Jar,  and  that  it  was  tliis  Jar  that 
knocked  plaintiff  down,  to  her  Injury. 

The  railroad  had  the  following  rule  gov- 
erning these  boarding  cars  and  the  foreman 
of  extra  gangs  which  was  introduced  in  evi- 
dence by  the  defendants: 

"Rule  157.  Foreman  of  extra  gangs  will  not 
be  permitted  to  keep  children  in  their  boarding 
cars,  unless  tlie  cars  are  spurred  out  and  en- 
tirely disconnected  from  the  main  line  or  sid- 
ings, and  when  their  equipment  is  moved  over 
the  road,  women  and  children  must  travel  rn 
regular  passenger  trains.  They  must  ke«p  their 
camp  in  a  clean,  sanitary  condition,  and  sec 
that  they  are  at  all  times  safe  for  transporta- 
tion over  the  road.  Camp  cars  should  be  spur- 
red out  whenever  possible  to  do  so.  Women 
are  not  permitted  on  camp  catp  unless  the; 
have  executed  the  required  release." 

Defendants  also  Introduced  in  evidence  re- 
leases which  had  been  signed  by  William 
and  his  wife  in  compliance  with  this  rule. 
It  is  not  contended  that  the  plaintiff  had 
ever  been  Informed  of  this  rule  or  knew  any- 
thing about  it. 

On  this  state  of  facts  the  plaintiff  contends 
that  defendants  are  liable  to  her  for  the 
negligent  manner  in  which  their  servants 
bumped  into  the  work  train  on  which  she 
was  living,  and  that  they  owed  her  a  duty  to 
exercise  ordinary  care  not  to  injure  her  by 
the  operation  of  their  equipment 

Defendants  contend  that,  regardless  of  the 
manner  in  which  the  car  on  which  plaintiff 
was  living  at  the  time  of  the  accident  was 
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than  the  duty  they  would  owe  a  trespasser,  | 
rolunteer,  or  at  most  a  bare  licensee.  A 
determination  of  this  question  solves  this 
case.  It  therefore  becomes  Important  to  as- 
certain what  relatlODBhip  existed  between 
the  plahitUC  and  the  defendants  in  order  to 
declare  the  duty,  If  any,  which  defendants 
owed  the  plalntUI  under  the  facts. 

It  is  admitted  that  at  the  time  the  board- 
ing cars  were  struck  the  serrants  of  the  de- 
fendants operating  the  switch  engine  could 
not  see  the  plaintiff,  because  she  was  in  one 
of  the  cars,  and  therefore,  if  the  plaintiff  sus- 
tained no  relation  to  the  defendants  other 
than  that  of  a  trespasser,  volunteer,  or  mere 
licensee,  there  Is  no  proven  liability  In  this 
case,  because  she  was  not  seen  by  the  serv- 
ants to  whom  the  negligence  is  attributed  in 
time  to  have  averted  the  accident;  that  is, 
as  the  cars  were  about  to  be  Jammed  to- 
gether the  defendants'  servants  did  not  and 
could  not  see  the  Impending  danger  to  which 
they  were  subjecting  this  plaintiff. 

[i]  It  is  not  the  law  that  merely  because 
the  defendants  owed  to  some  of  their  em- 
ployes a  duty  of  handling  the  boarding  cars 
with  ordinary  care  they  will  thereby  be  held 
liable  for  an  Injury  to  one  to  whom  they 
owed  no  duty  with  reference  to  the  handling 
of  the  cars  save  the  duty  they  owed  to  tres- 
passers, volunteers,  and  bare  licensees.  In 
order  to  establish  actionable  negligence,  the 
manner  In  which  the  cars  were  handled  is  of 
little  moment,  unless  the  injured  party  can 
show  a  relationship  existing  out  of  which 
arose  a  duty  to  that  party  not  to  handle  the 
cars  as  they  were  handled.  This  question  has 
been  considered  in  a  learned  opinion  written 
by  Peaslee,  J.,  in  the  case  of  Garland  v.  Bos- 
ton &  Maine  Railroad,  76  N.  H.  556,  86  Atl. 
141,  46  li.  B.  A.  (N.  S.)  338,  Ann.  Cas.  1913B, 
924.  See,  also,  Xoumans  v.  Wabash  R.  Co., 
143  Mo.  App.  393,  loc.  dt.  399,  400,  127  S.  W. 
595;  Hah  v.  Mo.  Pac.  By.  Co..  219  Mo.  653, 
118  S.  W.  56. 

[2, 3]  Appellants,  contending  that  plaintiff 
was  a  mere  trespasser,  and  therefore  entitled 
to  the  exercise  by  the  railroad  of  only  rea- 
s<niable  care  to  avoid  injuring  her  after  she 
was  known  to  be  in.  a  position  of  impending 
danger,  dte  the  following  cases:  Toumans  v. 
Wabash  R.  Co.,  143  Mo.  App.  893,  127  S.  W. 
595 ;  ODonnell  t.  E.  C,  St.  L.  &  a  R.  Oo.,  197 
Mo.  110,  122,  95  S.  W.  196,  114  Am.  St  Rep. 
753;  HaU  v.  Mo.  Pac.  Ry.  Oo.,  219  Mo.  553, 
118  8.  W.  56;  Whitehead  v.  St  L.,  I.  M.  & 
8.  Ry.  Co.,  99  Mo.  loc.  dt  269,  11  S.  W.  761, 
6  L.  R.  A.  400;  Farber  ▼.  Mo.  Pac.  Ry.  Co., 
116  Mo.  loc.  dt  91.  22  S.  W.  681.  20  L.  R. 
A.  350;  Berry  v.  Mo.  Pac  Ry.  Co..  124  Mo. 
223,  25  S.  W.  229;  Feeback  v.  Mo.  Pac.  Ry. 
Co..  167  Mo.  loc.  dt  216,  66  S.  W.  065;  and 
Earl  V.  C,  R.  I.  &  P.  Ry.  Ca,  109  Iowa,  14, 
79  N.  W.  381,  77  Am.  St  Rep.  616.  In  each 
of  those  cases  there  Is  some  feature  distin- 
guishing It  from  the  case  at  bar  in  a  vital 
way— the  person  attempting  to  hold  the  rail- 
road company  was  on  the  train  without  the 


knowledge^  of  those  in  charge  of  ft,  or  as  a 

violator  of  the  law,  or  in  perpetrating  a  fraud 
on  the  railroad,  or  on  the  train  with  the 
knowledge  of  his  presence  by  the  conductor 
or  employs  in  diarge  of  the  train,  such  per- 
son knowing  that  the  conductor  or  other  em- 
ploye was  violating  a  rule  of  the  company  In 
permitting  him  to  remain.  In  the  case  at 
bar  Sayles  was  the  foreman  in  diarge  of  this 
work  train.  He  knew  that,  if  he  compiled 
with  the  rule  of  the  defendants,  the  plain- 
tiff, to  remain  and  work  thereon,  must  sign 
the  release  called  for  in  the  rale,  whereas 
the  plaintiff  did  not  know  of  such  a  rule,  and 
Sayles  had  no  reason  to  believe  that  she 
knew  of  it  She  was  on  the  car,  not  for  the 
purpose  of  perpetrating  a  fraud  on  the  rail- 
road, nor  was  she  In  collusion  with  Sayles, 
who  was  in  charge,  and  she  was  not  violat- 
ing any  law  of  the  land  by  being  there.  All , 
of  the  above  cases  turn  on  the  fact  that  one 
of  these  conditions  existed  from  whldi  it 
was  concluded  that  such  plaintiffs  were  d- 
ther  trespassers  or  bare  licensees. 

The  strongest  case  in  their  favor  presented 
by  appellants  is  that  of  Wencker  v.  M.,  K. 
&  T.  Ry.  Oa,  169  tio.  592,  70  S.  W.  145. 
There  the  plaintiff's  11  year  old  boy  was 
sent  to  the  railroad  depot  to*carry  food  to 
the  conductor  and  crew  of  a  freight  train 
under  an  arrangement  which  plaintiff  had, 
not  with  the  railroad  company,  but  with  the 
individual  members  of  the  crew  working  for 
the  railroad.  It  was  held  in  that  case  that 
the  boy  in  going  on  the  caboose  under  the 
direction  from  the  conductor  of  the  train 
was  so  far  as  the  railroad  was  concerned,  a 
mere  licensee  or  trespasser,  and  the  plaintiff 
was  denied  a  recovery  for  the  boy's  death. 
The  distinguishing  feature  between  that  case 
and  cases  which  we  will  refer  to  presently  is 
this:  That  there  was  no  community  of  In- 
terest existing  which  arose  out  of  the  work 
the  boy  was  doing  between  the  plaintiff,  his 
mother,  and  the  defendant,  the  railroad  com- 
pany. In  our  case  the  defendants  through 
their  foreman  undertook  to  and  did  supply 
boarding  and  sleeping  cars  for  their  em- 
ployes to  live  in.  empowered  this  foreman  to 
hire  the  help  necessary  to  carry  on  this 
phase  of  the  work,  and  thereby  had  an  inter- 
est in  the  work  which  was  being  done. 

On  the  other  band,  William  Etchlson  and 
his  wife  were  interested  in  carrying  on  this 
work  of  feeding  and  lodging  defendants'  em- 
ployes, and  William's  mother,  a  member  of 
his  family,  was  for  two  weeks  under  the 
eye  of  the  foreman  of  the  defendants  in  the 
car  doing  the  very  thing  that  William  and 
his  wife  were  employed  to  do  and  doing  the 
very  thing  that  defendants  had  undertaken 
to  do  and  contracted  to  have  done  for  their 
employes ;  that  is.  to  prepare  and  serve  their 
meals  and  to  prepare  thdr  sleeping  places. 
The  plaintiff  was  living  with  her  son,  and 
it  is  true  she  received  no  wages  either  from 
defendants  or  from  her  son ;  yet,  as  a  mem- 


348 


190  SODTnWKSTEEN  EBPORTER 


(Ma 


ber  of  that  family,  she  bad  a  right  to  feel 
tbat  she  had  an  interest  in  carrying  on  the 
purpose  so  long  as  she  was  receiving  ber 
sustenance  from  one  of  the  parties  to  the 
contract  She  was  engaged  in  the  business 
'  adopted  by  the  bead  of  ber  family,  and  that 
business  was  a  matter  that  the  railroad  was 
engaged  in  and  undertaking  to  carry  out,  and 
we  think  that  ber  action  and  ber  conduct, 
known  all  the  time  to  the  man  who  had  a 
right  to  say  who  should  be  in  those  cars  to 
carry  on  tbat  work,  established  the  relation 
of  an  invitee  of  defendants'  foreman  to  stay 
there  and  do  what  be  knew  she  was  doing. 
She  bad  no  knowledge  of  the  rule,  and  would 
have  no  cauae  to  believe  otherwise. 

However,  we  are  not  compelled  to  place 
liability  on  the  ground  that  she  was  an  in- 
vitee, but  place  it  upon  the  principle  of  law 
which  controls  and  governs  those  who  in 
their  conduct  and  actions  are  carrying  on  a 
common  purpose  or  a  business  in  which  they 
are  mutually  benefited.  The  principle  which 
we  hold  controls  this  case  is  announced  in 
the  case  of  Ryan  v.  John  O'Brien  Boiler 
Works,  68  Mo.  App.  148.  In  that  case  the 
servant  of  one  company,  being  sent  to  load  a 
railroad  car,  on  arriving  at  the  car  found  it 
yet  loaded  with  merchandise  belonging  to 
another  company  which  had  to  be  unloaded 
before  bis  task  could  be  commenced.  He 
voluntarily  aided  the  servants  of  the  defend- 
ant company  in  that  case  in  unloading  the 
car,  and  was  Injured  by  reason  of  the  neg- 
ligence of  one  of  defendant's  servants.  It 
was  held  that  he  was  not  a  trespasser,  be- 
cause he  had  a  right  to  be  there,  that  he 
was  not  a  fellow  servant  of  the  servant  he 
was  assisting,  because  that  servant  had  no 
power  to  employ  him,  tbat  be  was  not  a 
mere  licensee  because  of  the  fact  that  he  was 
doing  a  thing  which  he  had  an  interest  in, 
that  is,  to  get  the  car  unloaded  so  that  his 
work  of  loading  might  begin,  and  the  court 
characterized  his  relationship  as  that  of  a 
licensee  with  an  Interest,  and  held  that  such 
a  relationship  entitled  him  to  the  exercise  of 
ordinary  care  from  the  servants  of  that  com- 
pany that  injured  him. 

In  the  case  of  Pugmlre  v.  Oregon  Short 
Line  R.  Co.,  33  Utah,  27,  92  Pac.  762,  13  I* 
R.  A.  (N.  S.)  565,  126  Am.  St  Rep.  805,  14 
Ann.  Cas.  384,  cited  with  approval  in  Tinkle 
V.  St  L.  &  S.  F.  R.  Co..  212  Mo.  loc.  cit  469, 
110  S.  W.  1086,  a  woman  who  was  held  out 
to  the  defendant  as  the  wife  of  a  keeper  of 
a  boarding  car  was  Injured.  She  was  seen 
by  the  foreman  of  that  boarding  outfit  to  be 
cooking  for  the  defendant's  employes  and 
acting  as  a  substitute  for  the  man  with 
whom  defendant  had  contracted  to  furnish 
the  board,  and  what  she  did  was  with  the 
knowledge  and  approval  of  the  defendant, 
which  received  the  benefit  of  her  labor.  It 
was  held  that  she  was  not  a  trespasser  or 
mere  licensee,  that  she  was  rightfully  in  the 
car  doing  the  work  for  the  defendant  as  stat- 


ed with  Its  knowledge  and  acquiescence,  and 
that  she  was  entitled  to  the  exercise  of  ordi- 
nary care  on  the  part  of  defendant's  serv- 
ants in  handling  these  cars. 

It  Is  held  In  the  case  of  Welch  v.  Maine 
Cent  R.  Co.,  86  Me.  552,  30  Atl.  116,  25  L. 
R.  A.  658,  that  one  wbo  has  an  interest  in 
the  work  to  be  performed,  either  as  con- 
signee or  servant  of  a  consignee,  or  In  any 
other  capacity,  and  for  his  own  conyenience, 
or  to  facilitate  or  expedite  his  own  work,  as- 
sists the  servants  of  another,  at  their  re- 
quest or  with  their  consent  Is  not  thereby  de- 
prived of  his  right  to  be  protected  against 
the  carelessness  of  the  other's  servants. 

In  Ohio  It  is  held  that  a  passenger  on  de- 
fendant's street  railway  whose  only  Interest 
was  In  being  transported  on  the  car  on  which 
be  was  riding  had  such  a  mutual  Interest  with 
the  defendant  company  as  to  make  him  more 
than  a  mere  volunteer  when  he  undertook 
to  and  did  help  the  defendant's  servants  in 
pushing  the  street  car  back  to  a  siding  that 
another  car  cbmlng  from  the  other  direction 
might  pass  it  and  thereby  let  bis  car  pro- 
ceed. The  defendant  was  held  liable  for  its 
servant's  failure  to  exercise  ordinary  care  to- 
ward him  while  performing  this  task,  in 
which  they  were  mutually  interested.  The 
court  In  passing  on  that  case  used  the  fol- 
lowing language: 

"The  plaintiff  in  the  court  of  common  pleas 
was  not  a  mere  volunteer,  within  the  meaning 
of  the  rule  of  law  contended  for  by  plaintiff  ia 
error,  but,  as  a  passenger  on  the  north-bound 
car,  was  interested  in  having  it  driven  to  its 
destination. '  To  this  end  it  waa  necessary  to 
pass  the  south-bound  car.  This  could  only  be 
accomplished  by  pushing  the  north-bound  car 
back  upon  the  siding.  In  doing  this,  although 
it  may  not  have  been  absolutely  necessary  for 
the  passenger  to  assist  the  driver,  it  was  a  pru- 
dent and  reasonable  act,  justified  by  the  cir- 
cumstances of  the  case;  not  a  wrongful  inter- 
ference and  intermeddling  with  business  in 
which  he  had  no  concern.  It  was  qot,  in  fact 
or  in  law,  an  assumption  of  risk  from  the  care- 
lessness of  the  defendant  or  any  of  its  serv- 
ants." McTntire  Ry.  Co.  v.  Bolton,  43  Ohio  St 
224,  1  N.  E.  333. 

In  the  case  of  Wright  t.  London  &  North 
Western  Ry.  Co.  [18761,  1  Q.  B.  Dlv.  lAV 
Reports,  252,  a  plaintiff  who  had  shipped  a 
heifer  assisted  two  porters  in  removing  the 
box  containing  the  heifer  from  the  train  and 
was  injured  by  a  negligent  handling  of  the 
train.  It  was  held  that  the  company  was 
liable  for  failure  to  use  ordinary  care  toward 
him  and  a  Judgment  was  upheld  on  the 
ground  that  both  the  plaintitr  and  the  de- 
fendant had  a  mutual  interest  in  the  trans- 
portation and  delivery  of  the  heifer. 

In  the  case  of  Eason  y.  S.  ft  B.  T.  Ry.  Co., 
65  Tex.  577,  57  Am.  Rep.  606,  it  is  held  that 
one  who  has  no  interest  in  the  performance 
of  certain  work  for  a  railroad,  but  volunteers 
to  assist  in  such  work,  assumes  all  the  risks 
Incident  to  his  position,  but  that  if  he  is 
not  a  volunteer,  but  engaged  at  the  request 
or  with  the  permission  of  the  railroad's 
agent  in  a  transaction  of  Interest  as  well  to 
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himself  or  Us  master  aa  to  the  railroad  com- 
pany, he  la  entitled  to  the  same  protection 
against  the  negligence  >of  the  company's 
servants  as  tf  he  were  at  the  time  attending 
to  his  own  prlyate  affairs. 

In  the  case  of  Moore  r.  Wabash,  St.  L.  ft 
P.  Ry.  C3o.,  84  Mo.  481,  loc.  dt  487,  we  find 
the  court  In  dealing  with  this  question  nslng 
this  language: 

"These  facts  wonid  eeem  to  bring  this  case 
within  tlie  rule  founded  in  justice  and  necessity, 
and  illustrated  in  many  adjudged  cases,  that 
where  one  is  not  a  mere  licensee,  but  engaged 
with  the  consent  of  the  railway  company  in  a 
transaction  of  common  interest  to  l>oth,  and  is 
injured  by  a  failure  of  the  company  to  main- 
tain its  grounds  and  crossings  and  depot  in  a 
reasonab^  safe  condition,  the  railway  would  be 
liable." 

And  that  case  Is  of  further  Interest  in 
that  It  holds  that,  where  by  means  of  an  In- 
ducement or  Invitation,  express  or  implied, 
held  out  to  the  public  by  It,  a  railroad  leads 
the  public  to  use  a  crossing  or  way  over  Its 
track  In  passing  to  and  from  Its  depot 
grounds.  It  is  bound  to  keep  such  crossing  or 
way  reasonably  safe  for  travel. 

In  our  case  can  it  not  be  said  that  the* 
plaintiff  was  by  implication  Induced  or  in- 
vited by  Sayles,  the  foreman  In  charge  of 
this  work  train,  to  remain  there,  and  that 
ber  presence  there  and  doing  what  he  saw 
her  do  was  satlsfttctory  to  him  and  to  his 
master,  and  that  the  work  she  was  doing 
was  for  the  benefit  of  the  men  the  defend- 
ants had  undertaken  to  provide  for?  It  Is 
true  that  a  mere  passive  acquiescence  by 
an  owner  in  a  certain  use  of  his  land  by  oth- 
ers Involves  no  liability,  but  If  he  directly 
or  by  implication  Induces  persons  to  enter 
on  and  pass  over  his  premises,  he  thereby 
assumes  an  obligation  that  they  are  In  safe 
condition.  Sweeny  v.  Old  Colony  ft  Newport 
R.  Co.,  10  Allen  (Mass.)  368,  87  Am.  Dec 
614.  The  work  the  plaintiff  was  doing  was 
In  accordance  with  the  Intention  and  design 
that  had  been  ad<9ted  and  prepared  and  al- 
lowed to  be  used  by  the  defendants ;  that  Is, 
she  was  helping  to  cook  in  a  car  which  de- 
fendants had  prepared  for  cooking  purposes, 
helping  to  cook  for  the  men  defendants  were 
midertaklng  to  feed.  See  Carr  v.  Mo.  Pac. 
Ry.  Co.,  165  Mo.  loc.  clt  227,  92  S.  W.  874; 
Bennett  v.  L.  ft  N.  B.  Co.,  102  U.  S.  577,  26 
U  Ed.  235;  Brown  v.  Sullivan,  71  Tex.  470, 
10  S.  W.  288;  3  EUlott  on  Railroads  (2d 
Ed.)  §  1249. 

The  rule  announced  in  Moore  v.  Wabash, 
St.  L.  ft  P.  Ry.  Co.,  84  Mo.  481,  that  one  U 
not  a  mere  licensee  when  engaged  with  the 
consent  of  a  railroad  company  in  a  transac- 
tion of  oonunon  Interest  to  both  and  Is  en- 
titled to  the  exercise  of  reasonaUe  care,  has 
been  followed  in.  these  cases:  Lowenstein  ▼. 
Mo.  Paa  Ry.  Co.,  134  Mo.  App.  loc.  clt.  34, 
119  S.  W.  430;  Nelson  v.  Wabash  R.  Co., 
132  Mo.  App.  loc.  dt  j693,  694,  112  S.  W. 
1017;   and  Ransom  y.  Union  Depot  Co.  et 


al.,  1^  Mo.  App.  loc.  dt.  371,  372,  126  8.  W. 
786. 

The  rule  we  Invoke  U  closely  related  to 
that  which  holds  a  railroad  company  liable 
to  the  servant  of  one  of  its  consignees,  or 
to  the'  servant  of  one  to  whom  it  furnishes 
cars  linowlng  that  such  person's  servants 
will  use  the  cars  In  loading  and  the  like,  al- 
though there  Is  no  contractual  relation  ex- 
isting between  the  Injured  servant  and  the 
railroad  company.  Such  a  case  Is  that  of 
Roddy  V.  Mo.  Pac.  Ry.  Co.,  104  Mo.  234,  loc. 
dt  237,  15  S.  W.  1112,  12  L.  R.  A.  746,  24 
Am.  St  Rep.  333,  wherein  it  is  held  that  the 
work  of  loading  the  stone  and  of  hauling 
it  to  the  stone  company's  customers  was  of 
mutual  interest  and  profit  to  the  defendant 
railroad  company  and  the  plaintiff,  who  was 
a  servant  of  the  stone  company,  and  that 
the  plaintiff  was  entitled  to  the  exercise  of 
ordinary  care  on  the  part  of  the  railroad 
company  in  furnishing  reasonably  safe  cars 
with  which  plaintiff  was  to  do  his  work. 
See,  also.  Rice  y.  Smith,  171  Mo.  331,  71  S. 
W.  123;  Sykes  v.  St  L.  ft  S.  F.  R.  Co.,  178 
Mo.  693,  77  S.  W.  723;  Fassblnder  v.  Mo. 
Pac.  Ry.  Co.,  126  Mo.  App.  663,  104  S.  W. 
1164;  and  Hawkins  v.  Mo.  Pac.  Ry.  Co.,  182 
Mo.  App.  323,  170  S.  W.  459. 

In  the  case  of  Tinkle  v.  St.  L.  ft  S.  F.  R. 
Co.;  212  Mo.  446,  110  8.  W.  1086,  which 
was  a  boarding  car  case,  the  facts  being 
siHuewhat  similar  to  those  In  the  case  at  bar, 
it  WHS  contended  that  plaintiff,  although  not 
an  employ^,  was  more  than  a  mere  licensee, 
and  the  court  held  that,  whether  plaintiff 
was  the  servant  of  the  defendant  or  a  li- 
censee, she  was  at  the  time  of  the  Injury 
rendering  services  for  the  defendant's  bene- 
fit though  it  may  not  be  directly  with  its 
knowledge  and  consent  and  that  It  owed 
her  the  same  duty  It  would  an  employ^  not 
engaged  In  operating  the  train,  but  riding 
thereon  on  business  of  the  company.  That 
opinion  dtes  the  cases  of  Roddy  v.  Mo.  Pac. 
Ry.  Co.,  104  Mo.  234,  15  S.  W.  1112,  12  L. 
R.  A.  746,  24  Am.  St  Rep.  333,  and  Pug- 
mire  v.  Oregon  Short  Line  R.  Co.,  33  Utah, 
27,  92  Pac.  762,  13  L.  R.  A.  (N.  S.)  565,  126 
Am.  St  Rep.  805, 14  Ann.  Cas.  384,  both  dted 
supra. 

We  therefore  hold  that  the  plalntlfC  In  this 
case,  under  the  evidence.  If  not  an  invitee 
by  implication,  was  certainly  a  licensee  with 
an  Interest  doing  work  under  the  very  eye 
of  the  foreman  which  resulted  in  a  benefit 
to  'his  men  and  his  employers,  and  that,  as 
such,  she  sustained  a  relationship  toward 
the  defendants  which  required  on  their  part 
the  exercise  of  reasonable  care  in  handling 
the  cars  in  whldi  they  knew — or  their  fore- 
man knew,  whose  business  it  was  to  know- 
that  she  was  doing  work  which  was  directly 
for  the  benefit  of  the  railroad. 

For  the  reasons  herein  appearing,  the  trial 
court  properly  overruled  defendants'  demur- 
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rer  to  the  erldence,  and  tbe  jadgment  is  af- 

flrmed. 

ROBERTSON,  P.  J.,  ooucors. 

STURGIS,  J.,  concurs,  expressing  these 
additional  views:  Defendants  were  clearly 
guilty  of  negligence  In  backing  other  cars 
violently  against  this  work  trajn.  This 
negligence  arose  from  a  violation  of  their 
duty  to  the  occupants  of  that  car.  Defend- 
ants' negligence  would  have  existed  had 
plalntlfT  not  been  In  the  car  or  Injured  there- 
by, and  In  order  to  hold  the  defendants  lia- 
ble no  new  or  different  burden  of  watchful- 
ness or  care  Is  Imposed.  While  it  Is  true 
that  plaintiff,  If  a  mere  licensee,  wag  In- 
jured by  a  neglect  of  duty  which  defendants 
owed  to  others  rather  than  plaintiff,  yet  the 
duty  was  there  and  was  violated ;  and,  while 
the  duty  to  protect  this  car  and  Its  occupants 
did  not  and  perhaps  could  not  primarily 
arise  because  of  plaintiff's  presence  in  the 
car,  yet  such  duty,  being  present  and  arising 
primarily  toward  the  other  occupants  of 
the  car,  is  not  wholly  to  be  ignored  In  fixing 
liability  for  a  neglect  of  such  duty  resulting 
in  injury  to  a  licensee. 


MOORE  et  al.  v.  McCUTGHEN  et  aB 
(No.  1685.) 

(Springfield  Court  of  Appeals.  Missouri.  Dec. 
16,  1916.    Rehearing  Denied  Jan.  1,  1917.) 

1.  Appeal  and  Ebbob  «=248— Assiqnments 
or  Erbor — Pbksentation  Below. 

Assignments  of  error  referrins  to  matters 
concerning  which  no  exceptions  were  saved  be- 
low cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1432;    Dec.  Dig.  «=»248.] 

2.  Witnesses  «=s>159(8)— Competency  ofTes- 
TiuoNT  —  Tbansaotions  with  Pxbsonb 
Since  Deceased. 

tJnder  tbe  express  provisions  of  Rev.  St. 
1909,  {  6354,  tbe  testimony  of  a  defendant  rela- 
tive to  an  agreement  made  by  him  with  a  person 
since  deceased  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C«it  Dig.  i  675;   Dec.  Dig.  <S=»159(8).] 

8.  Appeal  and  Ebbob  «=>1048(6)— Habiojess 

Ebbob— Evidence. 
The  admission  of  certain  testimony  on  cross- 
examination,  if  error,  was  harmless,  where  the 
same  testimony  bad  already  been  brought  out, 
without  objection  or  exception,  on  cross-exami- 
nation of  another  witness. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  4145,  4158,  4159;  Dec  Dig. 
<g=»1048(6).] 

4.  Evidence  «=»543(2)— Competbnot  or  Wit- 
nesses. 
A  witness  shown  to  be  a  carpenter  of  80 
years'  experience  and  to  have  worlccd  on  the 
building  in  question  was  competent  to  testify 
to  the  cost  of  repairing  the  plastering,  though  it 
was  not  shown  that  he  was  an  experienced  and 
expert  plasterer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2356^ ;  Dec.  Dig.  «=>543(2).] 


r5.   CONTBACTB  «=S>S49(4)— 6X711.011(0  CONTBACT 

— Evidence— SpKOxnoATTONB. 
In  an  action  on  a  contract  not  making  any 
plans  and  specifications  a  part  thereof,  but  only 
requiring  that  the  building  be  constructed  accord- 
ing to  plans  and  specifications  furnished  by  the 
owners,  testimony  concerning  sheets  of  paper 
constituting  specifications  showing  the  altera- 
tions made  after  the  contract  was  signed  was 
competent  for  the  consideration  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1701,  1812-1814;  Dee.  Dig.  «s> 
349(4).] 

6.  Tbial  «=>296(2)  —  iNSTBtrcrioNS  —  De- 
fenses. 

In  an  action  for  the  balance  due  on  a  build- 
ing contract,  an  Instruction  which,  after  stating 
the  facts  necessary  to  be  found  in  order  to  au- 
thorize a  finding  for  plaintiffs,  added  "unless 
you  find  against  plaintiffs  on  the  defenses,"  was 
not  erroneous  for  failure  to  state  what  the 
defenses  were  or  what  facts  would  sustain  them, 
where  defendants'  instructions  clearly  set  forth 
their  defenses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  708;  Dec.  Dig.  <S=»296(2).] 

7.  Contracts  ©=s>353(8)— Buildik0  Oontract 

— iNSTBUOnONS. 

In  an  action  for  the  balance  due  on  a  boild- 
ing  contract,  an  instruction  that  the  jury  could 
not  find  against  plaintiffs  for  any  delay  caused  by 
defendants  was  not  erroneous  for  failure  to 
set  out  the  character  of  the  acts  of  defendants 
which  would  excuse  delay,  where  defendants,  in 
the  specifications  relied  on  by  them  as  part  of 
the  contract,  reserved  the  right  to  modify  tlie 
specifications  without  invalidating  the  contract, 
and  also  provided  for  increasing  or  decreasing 
tbe  sum  to  be  paid  to  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  ${  1837-1840;   Dec  Dig.  <8=»353(8).] 

8.  CoNTEACTB  «=»300(2) — Building  C!ontbac- 
tob'b  Bond— Liabilitt  for  Dklat. 

In  an  action  for  a  balance  due  on  a  building 
contract,  defendants  could  not  hold  plaintiffs  on 
their  bond  for  a  delay  caused  by  the  acts  of  de- 
fendants in  making  alterations  as  the  contract  au- 
thorized them  to  do. 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1376,  1880-1382;  Dec.  Dig.  «s> 
300(2).] 

9.  Trial  €s>219  —  Buildino  Contbaoi  —  In- 
BTBucnoNB— Definitions. 

In  an  action  for  tbe  balance  due  on  a  build- 
ing contract,  an  instruction  to  find  for  plaintiffs 
if  they  had  "substantially"  performed  tiieir  con- 
tract without  a  "material  omission  or  defect" 
was  not  misleading  for  failure  to  define  the 
words  quoted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  489;   Dec  Dig.  «=»219.] 

10.  Appeal  and  Ebbob  i8=>1004(l>— Vbbdict 
—Evidence. 

The  verdict  in  an  action  for  the  balance  due 
on  a  building  contract  could  not  be  disturbed  on 
appeal  for  failure  to  allow  more  damages  to 
defendants  on  their  claim  for  defective  construc- 
tion, though  the  evidence  would  have  justified  a 
greater  allowance,  where  the  allowance  made 
was  in  accordance  with  substantial  evidence. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3944,  3946;  Dec  Dig.  «s> 
1004(1).] 

Appeal  from  Circuit  0>art,  Dnnklln  Coun- 
ty; W.  8.  C.  Walker,  Judge. 

Action  by  Idella  Moore,  executrix  of  the 
estate  of  W.  E.  Moore,  deceased,  and  anoth- 
er, against  Liouia  McCutchen  and  another. 
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From  Jndgment  for  plaintiffs,  defendants  ap- 
peal.   AflSrmed  conditionally. 

J.  P.  Trlbble  and  OrvlUe  Zimmerman,  both 
of  Kennett,  for  appellants.  Bradley  &  Brad- 
ley, of  Kennett,  and  B.  J.  Smith,  of  Campbell, 
for  respondents. 

FARRINGTON,  J.  The  amended  petition 
on  which  this  case  was  tried  was  filed  by 
Idella  Moore,  as  ezecatrlz  of  the  estate  of 
W.  E.  Moore,  deceased,  and  W.  D.  Beasley, 
against  the  defendants,  to  recover  the  bal- 
ance claimed  to  be  due  on  a  building  con- 
tract. It  alleged  that  on  August  11,  1911, 
W.  E.  Moore,  the  husband  of  Idella  Moore, 
and  W.  D.  Beasley,  entered  into  a  contract 
with  defendants  to  construct  a  two-story 
brick  hotel  building  in  Campbell,  Mo.,  for 
a  consideration  of  $12,000.  PlaintifTs  also 
asked  a  recovery  of  an  additional  sum  which 
they  claimed  they  were  entitled  to  by  reason 
of  certain  changes  that  were  made  in  the 
constractiop  of  the  building  at  the  instance 
of  the  defendants. 

The  defendants  answered,  admitting  that 
the  sum  of  $12,000  had  not  been  paid  in  full, 
bat  alleging  that  the  changes  made  from  the 
orl^nal  plans  and  spedflcatlons  reduced  the 
amount  coming  to  the  plaintiffs  under  the 
contract  rather  than  Increased  It.  They  al 
leged  that  the  work  was  not  done  according 
to  the  plans  and  specifications,  and  that  by 
reason  thereof  they  were  damaged.  They 
also  charge  that  the  contract  was  not  com- 
pleted within  the  time  specified,  and  claimed 
$5  per  day  for  ISO  days;  a  bond  having  been 
given  by  the  contractors  wherein  that 
amount  was  fixed  as  liquidated  damages  In 
case  of  delay. 

The  canse  was  tried  before  a  Jury.  The 
verdict  on  the  first  count  of  plaintiffs'  peti- 
tion was  In  their  favor  ia  the  sum  of  $1,- 
901.67,  the  amount  prayed  for  with  interest 
to  the  date  of  the  trial.  The  verdict  on  the 
second  count  of  the  petition  (which  contain- 
ed a  charge  for  some  brick  taken  by  the  de- 
fendants belonging  to  plaintiffs)  was  for 
plalntifls  In  the  sum  of  $52.66,  the  amount 
prayed  for,  .with  Interest  to  the  date  of  the 
trial.  On  defendants'  answer  and  counter- 
claim the  jury  allowed  the  sum  of  $142.78. 
From  the  Judgment  rendered  thereon  defend- 
ants have  appealed  to  this  court,  assigning 
thirty-two  alleged  errors,  one  of  whldi  covers 
six  instructions. 

[1,  2]  Some  six  or  seven  of  the  assignments 
are  shown  by  respondents'  additional  ab- 
stract .to*  have  no  place  in  this  appeal,  as 
they  refer  to  matters  concerning  which  there 
were  no  exceptions  saved  In  the  trial  court. 
A  great  number  of  the  assignments  go  to  the 
admission  and  exclusion  of  testimony,  and 
many  of  these  relating  to  the  evidence*  are 
entirely  devoid  of  merit.  For  example,  it  is 
contended  that  the  court  erred  in  rejecting 
the  testimony  of  McCutdien  as  to  the  differ- 
ence the  defendants  were  to  pay  between  the' 
pressed  brick  contracted  for  and  the  buff 


brick  used  In  the  building.  It  was  admitted 
that  Moore,  one  of  the  contracting  parties, 
was  dead,  and  McCutchen  was  attempting 
to  testify  to  an  agreement  which  he  said 
was  made  between  himself  and  Moore.  The 
citation  of  section  6354,  R.  S.  1909,  is  a  suf- 
fldent  answer  to  this  contention. 

[3]  Again,  It  is  charged  that  there  was 
error  committed  In  permitting  plaintiffs  to 
prove  by  witness  McCutchen  on  cross-ex- 
amination the  rental  value  of  the  hotel.  This 
evidence  had  already  been  brought  out  on 
the  cross-examination  of  Mrs.  Belle  Dixon, 
who  was  the  lessee  to  whom  McCutchen  had 
rented  the  hotel,  and  defendants  had  permit- 
ted this  witness  to  testify  to  this  fact  with- 
out any  objection  or  exception.  The  evi- 
dence was  already  before  the  Jury,  unexcept- 
ed  to,  and  the  alleged  error  was  self-evident- 
ly  harmless. 

[4]  It  is  further  charged  that  the  court 
erred  In  permitting  S.  H.  Corter  to  testify 
to  the  cost  of  repairing  some  plastering.  It 
Is  true,  as  contended  by  appellants,  that 
Corter  Is  not  shown  to  be  an  experienced 
and  expert  plasterer;  yet  it  is  shown  that 
he  is  a  carpenter  of  80  years'  experience, 
and  that  he  worked  on  this  building.  The 
objection  that  he  was  not  qualified  to  testify 
to  the  cost  of  plastering  Is  without  sub- 
stance. 

We  will  not  discuss  the  other  assignments 
as  to  the  admission  and  exclusion  of  evi- 
dence; however,  we  have  examined  and  con- 
sidered each  one,  and  find  that  none  answers 
the  test  for  reversible  error. 

[6]  Plaintiffs'  Instructions  put  their  the- 
ory of  the  case  before  the  Jury,  and  the  de- 
fendants' Instructions  clearly  presented  the 
defenses  relied  upon.  The  court  gave  seven 
Instructions  for  the  defendants;  indeed,  all 
the  defendants  asked,  save  one,  which  was 
properly  refused  because  It  required  the  Jury 
to  disregard  all  the  testimony  concerning 
certain  sheets  of  paper  called  specifications 
used  by  the  plaintiffs  in  examining  wit- 
nesses. The  sheets  of  paper  referred  to  were 
specifications  showing  the  changes  and  alter- 
ations made  after  the  contract  was  signed. 
It  was  also  shown  that  the  person  who  drew 
the  specifications  stated  that  there  were 
changes  made  by  interlineation  and  other- 
wise, and  the  contract  itself  does  not  make 
any  particular  plans  and  specifications  a  part 
thereof;  it  only  required  that  the  hotel  be 
built  according  to  plans  and  specifications 
furnished  by  the  owners. 

[6]  It  is  charged  that  plaintiffs'  instruc- 
tion No.  1  ia  erroneous  In  that  after  stat- 
ing the  facts  necessary  to  be  found  in  order 
to  find  for  the  plaintiffs  the  court  added,  "un- 
less you  find  against  the  plaintiffs  on  the  de- 
fenses set  up  against  them  by  the  defendants, 
McCutchen  and  Pollock."  It  is  claimed  that 
this  in  no  way  advised  the  Jury  what  the 
defenses  were  or  what  facts  would  sustain 
them.  The  defendants'  Instructions  clearly 
set  forth  what  their  defenses  were,  and  this 
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waa  merely  a  reference  to  those  defenaes  as 
outlined  in  the  instiuctionB  to  which  the 
Jury  would  look,  so  that,  when  plaintiffs'  in- 
structions and  defendants'  instructions  are 
read  together,  it  is  apparent  that  there  could 
be  no  misinterpretation  to  tibe  prejudice  of 
the  defendants. 

[7, 8]  It  is  contended  that  plaintiffs'  in- 
struction No.  4  is  erroneous,  in  that  it  told 
the  Jury  that,  if  the  delay  in  constructing 
the  buUdlng  was  caused  by  any  acts  of  Mc- 
Cutchen  and  Pollock,  and  not  by  any  acts  of 
plaintiffs  Moore  and  Beasley,  they  could  not 
find  against  plaintiffs  for  any  delay  so  caus- 
ed. The  objection  is  that  it  does  not  set  out 
the  nature  and  character  of  the  acts  of  the 
defendants  which  would  excuse  delay,  and 
defendants  cite  the  case  of  Beggs  r.  Shelton, 
173  Mo.  App.  127,  155  S.  W.  885.  In  the  spec- 
ifications relied  upon  by  the  defendants  as 
a  part  of  the  contract  we  find  that  the  own-' 
era  reserve  the  right  to  alter  or  modify  the 
plans  and  specifications  without  inTalldating 
or  rendering  the  contract  void,  and  also  pro- 
viding for  the  increasing  or  decreasing  of 
the  sum  to  be  paid  by  the  owners  to  the  con- 
tractors. We  fail  to  see  the  application  of 
the  case  above  cited  to  the  case  at  bar.  It 
was  not  necessary  to  set  out  in  the  instruc- 
tion the  acts  of  delay  mentioned  in  the  tes- 
timony, as  that  would  have  been  a  comment 
on  the  evidence.  And  certainly  the  defend- 
ants could  not  lH>Id  plaintiffs  on  their  bond 
for  a  delay  which  was  caused  by  the  acts  of 
the  defendants  In  making  certain  changes 
and  alterations  In  the  plans  which  they  had 
a  right  to  do  under  the  contract  Beattie 
Mfg.  Co.  V.  Heinz,  120  Mo.  App.  465,  97  S.  W. 
188. 

[6]  It  Is  contended  that  the  following  in- 
struction given  for  the  plaintiffs  is  errone- 
ous: 

"(6)  The  court  instructs  the  jury  that,  as  a 
matter  of  law,  in  suits  on  building  contracts, 
a  literal  compliance  with  plans,  specifications, 
and  drawings  by  the  contractor  is  not  necessary 
to  recover;  and  if  yon  find  from  the  evidence 
that  the  said  W.  E.  Moore  and  W.  D.  Beasley, 
in  good  faith,  performed  the  contract  on  which 
recovery  in  tliis  suit  is  sought,  substantiall]/  and 
in  all  particulars,  according  to  the  terms  and 
the  plans,  specifications,  and  drawings  without  a 
maieritil  omitsion  or  defect  in  such  perform- 
ance, that  is  sufficient  to  constitute  compliance 
with  the  contract."    (Italics  are  ours.) 

We  are  not  of  the  opinion  that  the  failure 
of  the  court  to  define  "substantially"  and 
"material  omission  or  defect"  misled  the 
Jury.  This  was  not  reversible  error,  and  was 
not  held  to  be  such  in  the  case  of  Beggs  v. 
Shelton,  supra. 

[10]  It  is  argued  that  the  verdict  is  exces- 
sive. It  is  true  that  under  all  the  evidence 
submitted  there  is  Jnst  cause  to  question  the 
failure  of  the  Jury  to  give  more  damages  to 
the  defendants  on  their  claim  for  defective 
construction  of  the  roof  and  the  consequence 
thereof  than  was  given.  However,  there  is 
substantial   evidence   to   support   a   finding 


against  the  defendants,  esDedally  the  testi- 
mony which  tended  to  show  that  the  cause  of 
the  damage  was  occasioned  by  defendants' 
selection  of  material.  On  all  the  principal 
items  this  case  presents  a  square  conflict  in 
the  evidence.  Plaintiffs'  counsel,  however, 
in  the  brief  concede  that  there  is  a  credit  due 
on  the  Judgment  of  $4.50  on  acconnt  of  the 
installation  of  some  framework  and  a  credit 
of  $4.25,  an  overcharge  on  some  brick.  In  ad- 
dition, we  tlilnk  the  evidence  of  plaintUb 
clearly  shows  that  there  was  an  overcharge 
of  $50  on  account  of  the  pressed  brick,  and 
that  the  Judgment  should  likewise  be  credit- 
ed vrith  that  amount. 

The  Judgment  will  therefore  be  affirmed  on 
condition  that  the  respondents  within  ten 
days  from  the  date  on  whldi  this  opinion  is 
handed  down  enter  a  remittitur  in  this  court 
of  $58.75  of  the  Judgment;  otherwise  the 
same  will  be  reversed,  and  the  cause  re- 
manded. 

ROBBBTSON,  F.  J.,  and  STURGIS.  J., 
concur. 


JOHNSON  T.  ST.  LOUIS  &  S.  F.  R.  CO. 
(No.  1833.) 

(Springfield  Court  of  Appeals.    Missouri. 
Dec.  16,  1916.) 

1.  Cabbxebs  (8=3316(4)  —  Passenqebs  —  Inju- 

BIES— VaSIANCE. 

Allegations  that  plaintiff,  a  passenger,  was 
injured  because  defendant  railway  company  took 
the  forward  part  of  the  train  some  distance  from 
plaintiff's  coadi  and  negligently  backed  it  into 
said  coach  are  supported  by  proof  of  a  sudden 
jerk,  although  the  front  part  of  the  car  may 
not  have  been  moved  forward. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1270,  1281;  Dec.  Dig.  <S=> 
315(4).] 

2.  Cabbixbs  «=>31S(4)  — Passenoebs  — Inju- 
BiES— Sufficiency  of  EvinENCE. 

Where  a  passenger  coach  was  severely  jerk- 
ed soon  after  the  train  was  stopped,  the  jury 
would  have  been  justified  in  finding  that  it  was 
caused  by  the  backing  of  the  front  part  of  the 
train. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1307, 1308;  Dec.  Dig.  «=>318(4)J 

3.  Appeai.  ano  Ebbob  «=9l033(!^HABinJESS 

EEBOB— PaSSENOEBS— INJDBIES. 

Under  allegations  that  train  was  negligently 
jerked  backwards,  defendant  railway  company 
cannot  object  because  the  jury  was  required  to 
find  that  no  warning  of  the  lurch  was  given. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4066;  Dec.  Dig.  «s> 
1033(5).] 

4.  Apfeai.   aitd    Bbbob   «s>882(12)r-lHvmn 

ERBOB— iKSTBUCnORB. 

Defendant  railway  company  cannot  object 
because  the  court,  after  correctly  instructinB  the 
jury  that  it  was  liable  if  it  negligently  Jerked 
a  passenger  coach,  at  defendant's  request  gave 
on  erroneous  instruction,  reouiring.  the  jury  to 
find  \bat  the  forward  part  of  the  train  waa  mn 
forward  before  backing  into  the  coach. 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.   i   8602;     Dec.   Dig.    «» 


;8S2(li).] 
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Appeal  from  Otrcott  Court,  DmtkUii  Ooun- 
I     ty;  W.  S.  C.  Walker,  Judge. 

Action  by   Sam  Jolmsos  against  the  St. 
'      Louis  &   San  Francisco  Bailroad  Coiupany< 
Judgment  for  plain tUI,  and  defendant  ap- 
peals:   Affirmed. 

W.  F.  Evans,  of  St.  Louis,  and  Mows  Why- 
bark  and  A.  P.  Stewart,  both  of  Gape  Girar- 
deau, for  appellant.  Bradley  &  McKay,  of 
Koinett,  for  respondent 

BOBERTSON,  P.  J.  This  action  has  been 
to  the  St.  liouls  Court  of  Appeals  (192  Mo. 
App.  1,  178  S.  W.  239),  where  a  Judgment  for 
^,000  in  favor  of  plaintiff-  was  reversed  and 
the  cause  remanded.  A  retrial  resulted  in 
another  verdict  and  Judgment  for  plalntttC 
for  the  same  amount,  and  defendant  has 
again  appealed. 

Wjhen  the  case  reached  the  circuit  court 
after  having  been  remanded,  the  plaintiff  fil- 
ed an  amended  petition,  alleging  that  the 
train  was  stopped  at  the  depot  of  Kennett 
for  the  purpoM  of  permitting  passengers 
to  aUght;  that  the  forward  part  of  the  train 
was  cut  loose  from  the  coach  in  which  plain- 
tiff was  riding  and  run  north  some  distance 
therefrom;  that  while  plaintiff  was  pro- 
ceeding to  pass  out  of  said  coach  the  de- 
fendant "negligently  and  carelessly  backed 
the  forward  part  of  said  train  Immediately 
in  front  of  said  passenger  coach  violently 
back  and  against  the  said  passenger  ooacdi," 
thus  causing  plaintiff  to  fall  and  receive  his 
injuries.  Further,  it  is  alleged  that  defend- 
ant violated  its  duty  to  safely  carry  him, 
in  that  it  "carelessly  and  negligently  backed 
the  forward  part  of  said  train  against  the 
coach  from  which  plaintiff  was  alight- 
ing.   ♦    •    • " 

The  plaintiff  offered  testimony  to  the  same 
effect  as  in  the  former  trial,  for  a  statement 
of  which  reference  la  made  to  the  opinion  of 
the  St.  liOols  Court  of  Appeals.  The  defend- 
ant offered  no  testimony. 

For  plaintiff  the  court  Instructed  the  jury 
that  if  plaintiff's  injuries  "were  due  to  the 
negligence  and  carelessness  of  the  defendant 
company  in  suddenly,  carelessly,  and  negli- 
gently moving  its  train  back  without  any 
warning  whatever  to  the  plaintiff  after  said 
train  had  been  stopped  at  the  station  of 
Kennett,  and  the  passengers  had  been.notl- 
fled  in  the  usual  way  by  the  conductor  in 
diarge  of  said  train  that  the  station  had 
been  reached,  if  you  find  such  facts  to  have 
been  proven,  then  your  verdict  will  be  for  the 
plaintiff."  Defendant  requested  and  was  re- 
fused an  Instruction  directing  a  verdict  in 
its  favor.  At  its  reoueet  the  court  instructed 
the  Jury  concerning  the  acts  of  negligence 
charged  by  plaintiff,  giving  the  exact  lan- 
guage thereof,  and  told  the  Jury  "that  the 
burdmi  rests  on  the  plaintiff  to  prove  that 
the  forward  part  of  the  train, .  after  being 
cut  off  of  and  uncoupled  frcun  said  coach  and 
mored  north  up  the  track,  was  negligently 
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and  carelessly  backed  against  said  coach 
while  plaintiff  was  in  the  act  of  getting*  off 
of  same.  *  *  *  It  is  not  sufficient  that  you 
may  believe  from  the  evidence  that  defendant 
may  have  been  guilty  oC  some  other  act  of 
negligence  In  stopping  or  handling  the  train 
on  the  occasion  in  question,  but  plaintiff  must 
prove  the  exact  negligence  charged  against 
defendant    ♦    •    •" 

The  defendant  complains  that  its  peremp- 
tory Instruction  was  refused;  that  there  was 
no  showing  that  the  movement  of  the  mixed 
train  on  whicli  plaintiff  was  a  passenger 
was  unusual  or  extraordinary;  that  the  In- 
struction given  for  plaintiff  is  erroneous  and 
prejudicial,  la  that  it  authorizes  a  verdict 
for  negligence  not  alleged  in  the  amended 
petition;  that  it  conflicts  with  the  one  given 
for  defendant  and  that  the  failure  to  warn 
as  referred  to  in  plaintiff's  instruction  Is  not 
alleged  as  a  ground  of  negligence  in  the 
amended  petition. 

.  [t]  The  St  Louis  Court  of  Appeals  proper- 
ly held  that: 

"The  gravaman  of  the  action  is  the  failure  of 

the  defendant  to  keep  its  passenger  car  station- 
aij  for  a  sufficient  time  to  enable  passengers 
to  safely  alight  therefrom." 

At  the  time  the  injury  occurred  the  rules 
concerning  the  movements  of  mixed  trains 
had  no  application,  as  wus  also  held  by  that 
court  There  Is  no  variance  between  the 
allegations  and  proof.  Wluit  are  the  acts  of 
negligence  alleged  in  the  petition?  That  de- 
fendant "negligently  and  carelessly  backed 
the  forward  part  of  the  train  immediately 
in  front  of  said  passenger  coach  violently 
back  and  against  the  said  passenger  coach." 
The  allegation  that  the  forward  part  of  the 
train  was  uncoupled  and  pulled  some  dis- 
tance up  the  trade  from  where  the  coach  was 
left  standing  is  not  alleged  as  a  part  of  the 
negligent  act  This  is  alleged  as  one  of  the 
series  of  acts  that  took  place,  and  it  may 
or  may  not  have  been  true,  and  yet  defend- 
ant would  be  liable.  The  act  of  negligence 
alleged  and  proved  was  that  of  the  sudden 
Jerk  of  the  coach  and  the  principle  an- 
nounced in  the  cases  dted  by  appellant  to 
the  effect  that  when  spedflc  acts  of  neg- 
ligence are  pleaded  they  must  be  proved,  has 
not  been  violated  In  this  case.  The  very  act 
of  negligence  alleged  was  proven. 

[2]  If,  however,  it  was  necessary  that 
plaintiff  prove  that  the  front  part  of  the 
train  was  uncoupled,  run  up,  and  then  shov- 
ed back,  the  Jury  would  have  been  Justified 
in  finding  that  this  was  done,  because  in  no 
other  manner  could  the  impact  have  been  as 
great  as  some  of  the  witnesses  testified  that 
it  was.  Since  the  Jerk  came  so  soon  after 
the  train  was  stopped,  certainly  no  one  would 
conclude  that  anything  did  it  except  the  for- 
ward part  of  the  train.  Some  witnesses  tes- 
tified that  the  Impact  was  sufficient  to 
knock  "the  train  straight  back  four  or  five 
feet."  When  the  sudden  Jerk  was  shown,  un- 
der the  circumstances  ^vlgusly  disclosed. 
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then  negligence  vras  shown,  and  the  inference 
Justified  that  It  could  have  been  caused  In 
DO  other  way  than  by  the  sudden  backing  of 
the  engine  and  cars  In  front. 

[3]  The  defendant  complainB  that  the 
plaintiff's  instruction  required  the  jury  to 
find  that  the  lurch  of  the  train  was  caused 
without  warning  to  the  plaintiff.  This  was 
an  essential  fact  to  make  the  sudden  move- 
ment of  the  coach  negligent.  In  the  peti- 
tion the  jerk  was  characterized  aa  negligent, 
and  It  might  not  have  been  so  if  due  warn- 
ing bad  been  given.  There  was  no  evidence 
that  any  warning  was  given,  but  because  the 
jury  was  required  to  find  none  was  given, 
that  could  not  injure  defendant  The  al- 
legations of  the  petition  Included  this  issue. 

[4]  The  point  that  the  judgment  must 
be  reversed  because  defendant's  instruction 
Is  in  conflict  with  plaintiff's  instruction  is 
equally  without  merit.  This  Instruction  told 
the  jury  that  a  finding  must  be  made  that 
every  all^^ation  of  the  petition  was  proven 
before  plaintiff  could  recover,  while  as  a 
matter  of  law  the  plaintiff  could  recover 
when  he  showed  the  alleged  negligent  jerk. 
The  negligence  consisted  in  the  sudden  move- 
ment of  the  train  when  passengers  were 
alighting,  and  the  question  was,  Did  the  train 
make  such  a  movement?  Even  if  the  jury 
should  have  found  every  allegation  of  the 
petition  to  be  true,  there  were  facts  and  dr^ 
cumstances,  as  we  have  already  noticed, 
from  which  this  conclusion  could  have  been 
reached.  But  the  defendant  cannot  be  heard 
to  complain  that  by  reason  of  the  fact  that 
it  procured  an  Instruction,  requiring  the  jury 
to  find  more  than  was  essential,  such  instruc- 
tion thereby  and  to  that  extent  conflicted 
with  a  correct  one  given  In  behalf  of  plain- 
tiff, which  required  a  finding  of  no  more 
than  he  was  required  to  prove  in  order  to 
recover. 

The  judgment  is  affirmed. 

STUBOIS  and  FARBINGTON,  JJ.,  concur. 


RIPKEY  V.  GBESHAH  et  aL    (No.  1899.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan-. 
8,  1917.) 

CouBTB  i8=»231(39)— Appellate  Jubisdiction 
—  TnxE  TO  Rbal  Estate  —  Enjoining 
Road. 
A  suit  to  enjoin  the  opening  of  an  alleged 
public    road    through    plaintiff's    land,    on    the 
ground   that   the  road  overseer  had  not  given 
plaintiff  the  legal  notice  required  to  make  the 
proceedings  binding,  involves  the  title  to  real  es- 
tate, so  as  to  give  the  Supreme  Court  jurigdic- 
tion  of  an  appeal  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  {  667;   Dec.  Dig.  «S=s»231(89).] 

Appeal  from  Clrcnlt  Ooort,  St  Clair  Coun- 
ty; C.  A.  Calvlrd,  Judge. 

Action  by  Francis  M.  Rlpkey  against  John 
Gresham  and  others.    Judgment  for  the  de- 


fendants, and  plaintiff  appeals.    Gaose  trans- 
ferred to  Supreme  Court 

Waldo  P.  Johnson,  of  Osceola,  for  appel- 
lant 

PER  CURIAM.  It  appears  from  the  record 
before  ns  that  the  plaintiff  in  this  suit  seeks 
to  enjoin  the  opening  of  an  alleged  public 
road  through  her  land  on  the  ground  that 
there  was  an  attempt  by  the  road  overseer 
to  open  the  road  without  ever  having  given 
her  the  legal  notice  required  to  make  such 
proceedings  legal  and  binding  on  her.  This, 
under  the  authority  of  Monroe  v.  Crawford, 
163  Ma  178,  63  S.  W.  373,  Summers  v.  Cor- 
dell,  171  Mo.  App.  184,  156  S.  W.  486,  and 
Reeves  v.  Green,  185  S.  W.  218,  is  clearly  a 
case  wherein  the  title  to  real  estate  is  in- 
volved, and  the  appellate  jurisdiction  lies  In 
the  Supreme  Court 

It  therefore  results  that  the  order  of  this 
court  be  that  the  cause  be  transferred  to 
the  Supreme  Court  as  provided  by  section 
3938,  B.  S.  1909. 


MITCHELL  T.  BROWN  et  aL    (N«.  1912.) 

(Springfield  Court  of  Appeals,  Miasonri.    Dec. 
16, 1016.) 

1.  CAsaroBS    ^=9320(21)— Municipal   Cobpo- 

BATIONS  4=>706(6)— AnrOMOBILB    COLUSIOH 
— NbGUOBNCE— QtlSXION   FOB  JdbT. 

In  an  action  for  personal  injuries  by  an 
automobile  passenger  against  owners  of  the 
car  in  which  she  rode  and  another  with  which 
it  collided,  case  against  each  deJEendant  hM  for 
the  jury  under  the  evidence  as  to  their  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1323 ;  Dec.  Dig.  <S=>320C1) ;  Mu- 
nicipal CorporationB,  Cent  Dig.  {  1518;  Dec 
Dig.  «=»706(6).] 

2.  Pabtieb   «=»27,   81— ToiNDEB— Joint   akd 
Sevebal  Liability. 

An  injured  party  may  sue  singly  or  Jointly 
each  tort-feasor  whose  negligence  or  wrong- 
doing contributes  to  cause  tne  injury. 

[Ed.  Note.— For  other  cases,  see  Parties.  Cent 
Dig.  SS  86,  46,  47;  Dec.  Dig.  «=>27,  81.] 

8.  Appeal  and  Ebbob  «=>880(1)— Appeal  of 
Joint  ToBT-FEAaoa — Questions  Pbesented. 
On  appeal  by  one  defendant  in  an  action 
against  tort-feasors,  the  Court  of  Appeals  is 
concerned  with  whether  appellant  had  a  fair 
and  impartial  trial  without  material  error  com- 
mitted against  him,  rather  than  whether  some 
error  was  committed  for  or  against  the  other 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3584,  3686,  8587.  8588. 
3590;   Dec  Dig.  *=»880(1).] 

4.  Appeal  and  Ebbob  «=9882(14)— Invrkd 
Ebbob. 
Appellant,  who  has  asked  that  a  certain 
issue  be  submitted  to  the  jury,  will  not  be  heard 
on  appeal  to  challenge  the  verdict  on  the  ground 
that  the  submission  of  the  issue  was  improper. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3604;  Dec  Dig.  «s»882 
(14).] 
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6.  McincxPAi.  GoKPOh&TioiW  4B>70e(5)— Av-  i 
TOMOBiLK      Collision— NxauaBHOB—SuT- 

nCIENCT  or  EVIDERCK. 

In  an  action  bv  an  antomobile  passenger 
for  injaries  receivM  In  colliaion,  evidence  held 
sufficient  to  Tvarrant  finding  that  the  drivw  of 
the  car  with  which  the  one  in  which  plaintiff 
rode  collided  was  negligent. 

[Ed.  Note. — For  other  cases,  see  "Munidpa] 
Corporations,  Coit.  Dig.  1 1518;  Dee.  Dig.  «s) 
706(5).] 

6.  MUNICIPAI.  COBPOKATIONa  «=b705(2)— Op- 
EBATION    OF  AUTOUOBILK— STATUTE. 

Laws  1911,  pp.  326,  327,  requires  an  auto- 
mobile driyer,  approaching  a  crossing,  corner, 
or  curve,  where  his  view  is  obstructed,  to  slow 
down  and  give  si^al,  etc.,  so  that  an  automo- 
bile driver  traveling  a  busy  street  of  a  large 
city,  especially  when  about  to  cross  another 
madi-uiied  street,  must  slow  down  his  car  so 
as  to  have  it  under  control  and  to  be  in  a  posi- 
tion to  stop,  if  necessary.  In  meeting  another 
car  at  the  crossing. 

[Ud.  Note.— For  other  cases,  see  Munidpal 
Gorporationa,  Gent.  Dig.  1 1516;  Dec.  Dig.  4=3 
705^1 

7.  MuKiciFAX.  CoBFOKATioRa  «=»706(8)— Au- 
TouoBiLE      Collision— Instructions— D«- 

GBEE    OF    CABK    HKQXnBED. 

In  an  action  for  injaries  received  in  colli- 
sion between  antomobilea,  the  court  charged 
that  defendant  was  negligent  if  he  carelessly 
and  negligently  operated  his  car  by  negligently 
or  carelessly  failing  to  sound  any  whistle  or 
alarm  or  to  give  any  warning  of  hia  approach 
to  the  crossing  where  the  accident  took  place, 
or  carelessly  and  negligently  failed  to  slow 
down  ao  aa  to  have  control  of  his  car  or  to 
stop  it  in  caae  of  meeting  any  one,  or  negligent- 
ly or  carelessly  operated  at  a  high  and  danger- 
ous rate  of  speed,  A  number  of  instmctiona 
repeated  that  the  negligence  complained  of  was 
bulure  to  slow  down  on  approaching  the  cross- 
ing so  as  to  be  able  to  control  the  car  in 
ease  of  meeting  another  car  or  person.  Held, 
that  the  jury  was  not  misled  into  applying 
8  higher  degree  of  care  than  required  by  law 
of  persons  operating  automobiles  on  public 
highways. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  1618;  Dec.  Dig. 
^=>706(8).] 

8.  Municipal  Cobpobations  ♦=»705(1>— Op- 
eration OT  Automobile— Statute. 

By  Acts  1911,  p.  330,  persons  operating  an- 
tomobilea on  highways  rest  under  the  highest 
degree  of  care  that  a  very  careful  person  would 
use    under    like    or   similar    droumstances    to 

Erevent  injury  or  death  to  persons  using  Such 
ighways. 

[Ed.  Not6.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  I  1515;  De&  Dig. 
«=»705(1).] 

9.  MumciPAL  CoBPOBATioNS  «=»706(5)— Au- 
tomobile Collision  —  Acoident  —  Suffi- 
ciENCT  of  Evidence. 

In  an  action  for  injuries  in  an  automobile 
collision,  evidence  held  insufficient  to  warrant 
finding  that  the  collision  was  an  acddent  for 
which  the  driver  of  neither  car  was  to  blame. 
[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1618 ;  Dec.  Dig. 
«=»706C9 ;    Pleading,  Cent  Dig.  {  128.] 

Appeal  from  Circuit  Court,  Qreene  Coun- 
ty; Arch  A.  Jidmson,  Judge. 

Actkm  b7  May  Mitchell  against  D.  B. 
Brown  and  W.  A.  Banks.  From  a  judgment 
•gainst  defendant  Banks  and  foi  defendant 
Brown,  detendaat  Banks  appeals.  Judgment 
affirmed. 


John  P.  McOammqn,  of  St  Louis,  for  ap- 
pellant George  Pepperdine  and  Patterson  & 
Patterson,  all  of  Springfield,  for  respondent 

STUROIS,  J.  The  plaintiff  sues  for  per- 
sonal injuries  caused  by  the  collision  of  two 
automobiles,  in  one  of  which  she  was  riding 
as  a  passenger,  at  the  intersection  of  Center 
and  Campbell  streets  in  Springfield,  Mo. 
These  streets  cross  at  right  angles,  and  the 
car  in  which  she  was  riding,  designated  as  the 
Brown  car  from  its  owner  and  driver,  was 
going  west  on  Center  street  and  the  other  or 
Banks  car,  so  designated  for  the  same  rea- 
son, was  traveling  north  on  Campbell  street. 
The  two  cars  collided  with  such  great  force 
that  plaintiff  and  other  occupants  of  the 
Brown  car  were  hurled  from  the  car  to  the 
pavement  both  cars  being  badly  demolished 
and  the  chassis,  or  steel  frame  of  each,  espe- 
cially the  Banks  car,  being  bent  and  twisted 
so  as  to  require  new  ones.  The  Banks  car 
was  considerably  larger  and  heavier  than  the 
Brown  car.  The  Brown  car  was  thrown 
against  the  curb  and  a  telegraph  pole  at  the 
northwest  comer  of  the  street  intersection. 
The  plaintiff  sued  both  car  owners,  alleging 
that  each  was  guilty  of  negligence  in  failing 
to  sound  the  horn  or  give  other  warning  on 
approaching  the  street  crossing,  and  that 
each  was  driving  at  a  high  and  negligent  rate 
of  speed  and  failed  to  slow  down  at  the 
crossing  so  as  to  have  his  automobile  under 
control  and  be  able  to  stop  or  avoid  a  colli- 
sion In  case  of  meeting  another  car  on  such 
crossing.  There  was  a  store  building  at  the 
southeast  corner  of  the  street  intersectloa 
obstructing  the  view  and  making  the  giving 
of  signals  and  slowing  down  Important  in 
case  two  cars  should  arrive,  as  these  two  did, 
at  this  crossing  at  the  same  Instant 

[1]  The  physical  facts  show  that  one  or 
both  said  cars  were  going  at  a  high  rate  of 
speed  at  the  time  of  the  impact  and  that 
if  either  gave  a  sufficient  warning,  the  other 
gave  no  heed  thereto.  There  caa  bte  no 
doubt,  under  the  uncontradicted  facts,  that 
the  driver  of  one  or  both  cars  was  guilty  of 
negligence  resulting  in  plaintiff  being  severe- 
ly injured.  Each  party,  realizing  this  fact, 
sought  to  exonerate  himself  from  blame,  and 
cast  the  negligence  and  wrongdoing  on  the 
other,  and  we  are  free  to  say  that  each  suc- 
ceeded in  the  latter  better  than  in  the  for- 
mer, for  the  evidence  of  each  made  a  strong 
case  in  plaintiff's  favor  against  the  other, 
both  as  to  excessive  q?eed  and  failure  to 
warn.  This  made  a  case  for  the  jury  against 
each,  and  while  the  jury  might  well  have 
found  both  guilty  of  negligence,  it  might  al- 
so, as  it  did,  believe  part  and  disbelieve  oth- 
er parts  of  the  evidence  in  the  light  of  the 
physical  facts  and  place  the  blame  on  one  de- 
fendant only.  The  jury  found  against  de- 
fendant Banks  and  in  favor  of  defendant 
Brovm,  awarding  plaintiff  $500  damages. 
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[2, 3]  An  injured  party  may  sue  singly  or 
Jointly  each  tort-feazor  wboae  negligence  or 
wrongdoing  contributes  to  cause  tbe  injury, 
and  if  defendant  Banks  was,  as  the  Jury 
found,  guilty  of  negligence  on  bis  part  which 
was  a  proximate  cause  of  plaintiff's  injury, 
then  it  matters  little  whether  defendant 
Brown  was  also  guilty  of  negligence  contrib- 
uting to  the  same  result.  It  follows  also 
that  on  this  appeal  by  defendant  Banks,  we 
are  concerned  with  whether  he  had  a  fair 
and  impartial  trial  with  no  material  error 
committed  against  him,  rather  than  whether 
some  error  was  committed  for  or  against  de- 
fendant Brown.  These  remarks  are  made 
because  appellant  Banks  asserts,  though  we 
are  not  to  be  taken  as  so  deciding,  that  the 
instructions  given  were,  in  certain  particu- 
lars, more  favorable  to  defendant  Brown  than 
to  blm. 

The  court  instructed  the  Jury,  by  separate 
instructions,  to  the  effect  that  if  the  defend- 
ant Brown  was  negligent  in  failing  to  give 
warning  or  in  not  slowing  down  to  a  q>eed 
at  which  he  could  control  bis  car  In  ap- 
proaching tbe  crossing,  then  to  find  against 
htm ;  also,  if  defendant  Banks  was  guilty  of 
such  acts  of  negligence,  to  find  against  him ; 
that  it  was  not  proper  to  find  against  both 
unless  both  were  negligent  in  one  or  more 
of  the  ways  specified ;  that  the  finding  should 
be  for  defendant  Banks  unless  he  was  neg- 
ligent and  for  defendant  Brown  for  a  like 
reason. 

[4]  The  appellant  makes  the  point  that  un- 
der the  uncontradicted  facts  he  was  not  re- 
sponsible for  tbe  collision,  though  we  fail 
to  find  any  request  for  an  instruction  to  that 
effect.  Tbe  case  was  submitted  to  the  Jury 
on  instructions  given  at  his  request,  leaving 
it  to  tbe  Jury  to  say  whether  he  was  negli- 
gent under  the  evidence.  Gayle  v.  Ifo.  Car 
Ck).,  177  Mo.  427,  76  S.  W.  887 ;  Browning  v. 
Dorton,  143  Mo.  App.  249,  128  S.  W.  230; 
Dunlap  V.  Griffith,  146  Ma  283,  47  S.  W.  917 ; 
Hall  V.  St  Joseph  Water  Ck).,  48  Mo.  App. 
856.  It  was  well  said  by  Judge  Bland  in 
Hayes  v.  Bunch,  91  Mo.  App.  467,  471: 

"It  is  a  well-settled  rule  of  practice  in  ap- 
pellate courta,  that  when  the  appellant  has 
asked  that  a  certain  issue  be  submitted  to  the 
jury,  he  will  not  afterwards  be  heard  to  chal- 
lenge the  verdict  on  tbe  ground  that  it  was  im- 
proper to  submit  such  issue  to  them"  (dting 
Bcrkson  v.  K.  C.  Cable  Co..  144  Mo.  211.  45  S. 
W.  1119,  and  Dunlap  v.  Griffith,  146  Mo.  283, 
47  S.  W.  017). 

[{]  Aside  from  this  there  is,  we  think, 
abundant  evidence  which,  if  believed,  war- 
ranted the  jury's  finding  as  to  Banks'  negli- 
gence. There  was  evidence  that  he  was  driv- 
ing 20  to  25  miles  per  hour,  and  that  while 
slowing  up  and  sounding  his  born  while  pass- 
ing other  vehicles  a  hundred  feet  or  more 
from  the  crossing,  he  then  speeded  up  and 
cave  no  further  signal.  One  witness  said 
that  his  speed  waa  so  great  that  he  tried  to 
get  the  number  of  his  car  on  that  account. 
Several  of  the  witnesses  said  tliat  tbe  Banks 


car  hit  the  other  car  In  front  of  tbe  for- 
ward door,  pushing  such  car  to  the  curb  and 
against  tbe  telegraph  pole.  Nor  do  we  think 
the  injury  to  the  Banks  car  necessarily  re- 
futes this.  Banks  says  that  be  swerved  his 
car  to  the  left  or  away  from  the  front  of  tbe 
other  car,  and  that  would  cause  tbe  right- 
hand  forward  corner  of  his  car  to  strike  the 
other,  and  there  was  where  bis  car  was  in- 
jured. Oomi>ton,  a  witness  for  defendants, 
testified: 

"Mr.  Banks'  car  hit  it  [the  Brown  car]  right 
near  the  front  door  of  tbe  car.  Hit  the  left- 
hand  wheel  of  It,  and  both  just  went  kind  of 
northwest  direction  over  against  the  curb. 
•  *  •  The  Banks  car  then  run  Into  right 
back  of  the  front  wheel  of  the  other  car.  One 
of  the  springs  was  in  the  front  wheel  of  the 
other  car,  in  the  wheel  of  the  Dodge  (Brown) 
car,  and  the  other  spring  was  kind  of  between 
the  fender  and  tbe  wbeeL    I  helped  pull  it  out." 

There  Is  also  evidence,  as  bearing  on  tbe 
speed  of  the  Banks  car,  that  the  wheeU^ 
caught  by  the  brake,  slipped  on  the  pavement 
for  a  short  distance  before  striking  the  other 
car.  There  is  other  evidence  tending  to  show 
this  defendant's  negligence  which  need  not 
be  repeated,  as  we  must  rule  this  iwint 
against  appellant. 

[6-(]  Criticism  is  made  of  plaintiff's  instruc- 
tion No.  2,  defining  appellant's  negligence  In 
these  words: 

"And  further  find  and  believe  from  the  evi- 
dence that  the  said  defendant  W.  A.  Banks  at 
the  time  so  carelessly  and  negligently  ran  and 
operated  his  said  car  by  negligently  and  care- 
lessly falling  to  sound  any  whistle  or  alarm  or 
give  any  warning  of  his  approach  to  said  street 
crossing,  or  carelessly  and  negligently  failed  to 
slow  down  his  said  automobile  so  as  to  have 
control  of  same,  or  to  stop  same  in  case  of 
meeting  any  one  at  said  crossing,  or  negligmtly 
and  carelessly  operated  his  machine  at  a  high 
and  dangerous  rate  of  speed  at  said  point." 

One  criticism  is  that  there  Is  no  statute  re- 
quiring automobiles  to  stop  under  such  cir- 
cumstances, citing  State  v.  Wilson,  188  Mo. 
App.  342,  174  S.  W.  163,  a  case  dealing  with 
an  entirely  different  proposition  from  the  one 
here  presented.  The  negligence  counted  on 
here  is  not  statutory,  as  defendant  suggests. 
It  Is  common-law  negligence  as  applied  to 
these  rapid,  high-power,  and  rather  danger- 
ous vehicles  of  travel  on  public  highways. 
Our  statute  (Laws  1911,  pages  326,  327)  does 
contain  these  provlsicms,  which  are  largely 
declaratory  of  the  common  law: 

"Upon  approaching  an  intersecting  highway 
or  a  curve  or  a  comer  in  a  highway,  where  the 
operator's  view  is  obstructed,  every  person  op- 
erating a  motor  vehicle  shall  slow  down  and 
give  a  timely  signal  with  his  bell,  horn  or  other 
device  for  signaling.  •  •  •  E}very  i>er8on 
[etc.]  shall  drive  the  same  in  a  careful  and 
prudent  manner  and  at  a  rate  of  speed  so  as 
not  to  endangpr  tbe  property  of  another  or  the 
life  or  limb  of  any  person." 

We  think  it  is  in  accord  with  this  statute 
to  require  an  automobile  driver,  traveling  on 
a  busy  street  of  a  large  dty,  and  especially 
when  about  to  cross  another  much-used  street, 
to  slow  down  his  car  to  such  an  extent  as  to 
have  control  of  .same  and  to  stop  it  if  made 
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necessary  tn  meeting  anotber  car  at  snch 
crossing.  A  number  of  InstmctlonB  were  giv- 
en repeating  and  reiterating  that  the  negli- 
gence complained  of  as  to  both  parties  was 
a  fallnre  to  slow  down  his  car  on  approadi- 
ing  the  crossing  so  as  to  be  able  to  control  tite 
same  in  case  of  meeting  another  car  or  person 
on  the  crossing.  We  are  satisfied  that  the 
jnry  was  not  misled  into  applying  a  higher 
degree  of  care  than  required  by  law  of  per- 
sons (^>erattag  automobiles  on  public  high- 
ways, to  wit: 

"The  highest  d^ree  of  care  that  a  very  care- 
ful person  would  use,  under  like  or  similar  cir- 
cumstances, to  prevent  injury  or  death  to  per- 
lons  on,  or  traveling  over,  such  highways. 
Acts  1911,  p.  330:  Fields  v.  Sevier,  184  Mo. 
Apn.  685,  171  &  W.  610;  McFern  v.  Gardner, 
■m  Mo.  App.  1.  97  S.  W.  972:  Hall  v.  Comp- 
ton.  130  Mo.  App.  676,  108  S.  W.  1122. 

The  problem  for  the  Jury  In  the  present 
case  was  a  narrow  one.  There  was  no  question 
bnt  that  one  of  the  cars,  at  least,  ran  into  the 
other  at  a  high  rate  of  speed  on  this  crossing 
without  excuse — an  act  speaking  negligence — 
and  the  only  thing  for  the  Jury  to  determine 
was  which  one  or  both  did  so.  Having  ex- 
onerated the  defendant  Brown,  there  was 
no  excuse  left  for  defendant  Banks.  The 
facts  were  not  such  as  to  warrant  a  finding 
that  the  occurence  was  an  accident  for  which 
no  one  was  to  blame,  as  in  the  Field  case, 
nipra,  and  the  instructiona  cannot  be  criti- 
cized for  fallnie  to  present  that  theory. 

ScHnething  Is  said,  though  the  point  is  not 
distinctly. presented,  as  to  the  verdict  being 
excessive.  It  win  be  suOlcient  to  say  that  a 
reading  of  the  evidence  does  not  convince  us 
that  this  is  a  case  warranting  the  interfep< 
ence  of  this  court  on  su<^  ground. 

The  Judgment  will  therefore  be  affirmed. 

KOBERTSON,  P.  J.,  and  FAREINGTON, 
J.,  concur. 


MITCHELL  T.  DAVIS.    (No.  1013.) 

(Springfield  Court  of  Appeals.    Bfissonri.    Dea 
16,  1916.) 

L  FBAinNi,  STATT3TB  OS  <8=>26(6)— Obai.  Pbou- 

I8B— SumciENcT. 
If  a  physician  before  treating  defendant's 
adolt  son  called  defendant  in  and  exacted  from 
him  a  promise  to  pay  for  the  services,  the  agree- 
ment was  binding  notwithstanding  the  statute 
of  frauds,  the  debt  then  beeoming  primarily  that 
of  the  father  as  well  as  of  the  son. 

[Ed.  Not&— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §  40;  Dec.  Dig.  «=»26(6).] 

2L  FKAin>B,    STATDTK   or   «S3l0O— CdRSIDEBA- 

noN— Bvn)BKo»— SnrnciEwoT. 
If  the  instructions  in  an  action  by  physician 
to  recover  for  his  services  to  defendant's  adult 
son  required  the  Jnnr  to  find  before  returning 
verdict  for  the  physician  that  he  rendered  the 
services  at  the  special  instance  and  request  of 
ddlendant  relying  on  liis  promise  to  pay  tliere- 
for,  they  were  not  defective  as  unitting  consid- 


eration ;  since  if  the  Jury  found  such  facts  8uffi< 
cient  consideration  was  shown. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  g  379;    Dec.  Dig.  «=9l60.1 

p.  Physioians  and  Suboeons  ^=>13  —  CoN- 

TBACTS   rOB  SKBVIOES— CONBIDEKATIOII. 

No  intrinsic  or  financial  value  is  necessary 
to  constitute  consideration  for  rendition  of  serv- 
ices by  a  physician,  and  any  trouble  or  labor 
undertaken  by  one  person  at  the  request  of  an- 
oth»  will  support  a  promise  by  the  other,  al- 
though the  labor  was  of  no  benefit  to  him. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {g  18-20;  Dec  Dig. 
<S=»13.1 

4.  Physicians  and  Subqbons  «=»24(5)— Con- 

TBACT8    FOB    SEBVICES— INSTRTJCTIONS. 

In  a  physician's  action  for  services  rendered 
to  defendant's  adult  son  at  defendant's  instance 
and  request,  and  on  his  promise  to  pay  there- 
for, based  on  services  separate  and  distinct 
from  any  rendered  solely  on  the  boy's  credit,  it 
is  proper  to  refuse  an  instruction  requiring  the 
jury  to  find  that  the  agreement  was  entered 
mto  before  the  physician  rendered  any  services 
for  the  son. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  61 ;  Dec.  Dig.  9=> 
24(6).] 

5.  PhTSICIANB  AND  SUBGEOMS  4=»24(5)— CoN- 
TBACTS  FOB   SkBVICES— INSIBUCTIONS. 

In  such  case  instruction  that  if  the  physi- 
cian gave  the  boy  any  credit  and  looked  to  him 
for  payment  or  part  payment,  he  cotdd  not  re- 
cover irom  the  fatlier,  was  properly  refused  for 
although  the  father  promised  to  pay  the  debt 
it  nevertheless  continued  to  be  a  liabilify  gf  the 
son. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Burgeons,  Cent  Dig.  g  61;  Dec.  Dig.  «=» 
24(5).] 

6.  Tbiai,  «:»252(1)— iNsiBUonoNS— Confobk- 
rrr  to  Issues. 

Requested  instructions  submitting  issues  not 
made  by  the  evidence  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  696,  612;    Dec.  Dig.  «3»262(1).] 

Appeal  from  Circuit  Couit,  New  Madrid 
County;    Sterling  H.  McCarty,  Judge. 

Action  by  S.  E.  Mitchell  against  John  E. 
Davis.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  B.  Edmonds  and  H.  S.  Shaw,  both  of 
Bemie,  for  appellant  Phillips  &  (3ox,  of 
Maiden,  for  respondent 

ROBERTSON,  P.  J.  Plalntlft,  a  practicing 
physician  at  Maiden  In  Dunklin  county,  at 
the  special  instance  and  request  of  the  de- 
fendant, rendered  medical  aid  to  defendant's 
son  of  the  value  of  $107.50  for  which  he  sued 
and  recovered  judgment  as  the  result  of  a 
jury  trial.  Defendant  lias  appealed.  The 
case  originated  in  Duiiklin  county,  and  on 
change  of  venue  taken  by  defendant  was  sent 
to  New  Madrid  county. 

[1]  The  only  defense  is  that  of  the  statute 
of  frauds;  it  being  contended  by  defendant 
that  the  testimony  tends  to  prove  no  more 
than  a  verbal  promise  to  pay  the  debt  of 
another.  The  son  had  reached  his  majority 
and  was  afflicted  with  a  disease  for  which 
the  plaintiff  refused  to  give  a  special  treat- 
ment until  after  the  boy's  father  consulted 
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blm  and  agreed  to  pay  for  said  serelces. 
Plaintiff  testified  that  this  agreement  was 
entered  Into  before  and  as  a  condition  pre- 
cedent to  the  rendition  of  the  services.  These 
facts  were  denied  by  the  testimony  of  th^ 
defendant  and  Us  son,  but  the  Issues  were 
properly  submitted  to  and  passed  upon  by 
the  Jury.  The  verdict  must  stand  in  the  ab- 
sence of  error  In  ruling  on  the  admission  of 
testimony  or  the  giving  or  refusing  instruc- 
tions. The  promise  was  an  original  one  and 
Is  In  no  manner  affected  by  the  statute  of 
frauds.  Waggoner  v.  Davidson,  189  Mo.  App. 
345,  350.  175  S.  W.  232. 

There  are  no  objections  concerning  testi- 
mony, but  defendant  complains  of  instruc- 
tions given  for  plaintlfl  and  of  the  refusal 
of  instructions  requested  by  him.  The  de- 
fendant requested  and  was  refused  a  per- 
emptory instruction.  From  what  we  have 
already  said  it  is  evident  this  was  not  error, 
and  we  so  hold. 

[2]  Two  Instructions  were  given  for  plain- 
tiff requiring  the  jury  to  find,  before  a  ver- 
dict could  be  returned  for  him,  that  he  ren- 
dered the  services  at  the  special  instance  and 
request  of  defendant  relying  on  his  promise 
to  pay  therefor.  It  Is  said  these  instructions 
are  defective  because  they  omit  the  essen- 
tials of  a  consideration.  When  the  jury 
found  these  facts  to  exist  a  sufficient  con- 
sideration is  shown. 

[3]  TBe  third  instruction  given  in  behalf 
of  plaintiff  told  the  jury  that  no  intrinsic 
or  financial  value  was  necessary  to  constitute 
a  consideration,  but  if  defendant  hired 
plaintiff  and  plaintiff  rendered  the  services 
the  consideration  was  sufficient  and  defend- 
ant was  liable.  "Any  trouble  or  labor,  bow- 
ever  slight,  undertaken  by  one  person  at  the 
request  of  another,  will  support  a  promise 
by  such  other  person,  although  the  trouble 
or  labor  be  of  no  benefit  to  the  promisor." 
Under\food  Typewriter  Co.  v.  Century  Realty 
Co..  220  Mo.  522,  530,  119  S.  W.  400,  405  (25 
li.  R.  A.  [N.  S.]  1173).  The  third  instruction 
is  correct. 

[4]  The  defendant  requested  an  instruction 
upon  the  burden  of  proof  and  required  the 
Jury  to  find  that  the  agreement  upon  which 
this  action  is  based  was  entered  into  before 
plaintiff  rendered  any  services  for  the  son. 
The  court  struck  that  part  out  and  then  gave 
the  instruction.  There  was  no  error  in  this. 
The  plaintiff  bai^d  his  action  against  defend- 
ant for  services  separate  and  distinct  from 
any  tliat  be  may  have  rendered  solely  on  the 
boy's  credit  before  entering  into  the  contract 
with  defendant  The  instruction  as  request- 
ed did  not  confine  the  question  of  previous 
services  to  those  for  which  plaintiff  was  seek- 
ing to  recover. 

Defendant  complains  of  the  refusal  of  an 
instruction  (No.  7)  setting  out  his  theory  of 
lack  of  consideration,  and  for  the  reasons 
above  given  we  liold  that  point  without 
merit. 


[t]  An  instructioii  requested  by  defendant 
and  refused  stated  tliat  if  plaintiff  gave  tbe 
boy  any  credit  during  said  treatmoit  and 
looked  to  him  for  payment  or  part  payment 
of  said  services,  then  be  could  not  recover. 
This  instruction  was  properly  refused,  be- 
cause tbe  tect  that  plaintiff  bad  an  agree- 
ment with  defendant  npon  wliicb  he  relied 
and  which  induced  blm  to  render  tbe  services 
did  not  thus  release  the  son  from  liability 
therefor. 

[6]  Defendant's  requested  instructions  2 
and  3,  which  were  refused,  sought  to  submit 
issues  not  made  by  the  evidence,  and  were 
therefore  properly  refused. 

The  Judgment  is  affirmed. 

FARRINGTON  and  STUR6IS,  JJ.,  concur. 


SPAIN  V.  ST.  LOUIS  &  S.  V.  R.  CO. 
(No.  1739.) 

(Springfield  Ooart  of  Appeals.    MiaaoorL    Dec. 
IC  1918.) 

1.  Railboadb  «3»S4S(:^Injtibibs  at  Cboss- 
iNO— SunroDCROY  or  Evidxnck. 

In  an  action  against  a  railroad  for  injuries 
at  a  crossing,  evidence  held  sufficient  to  justify 
the  jury  in  believing  tliat  some  trainman  with 
apparent  authority  dicected  plaintiff^  whoae  way 
was  blocked  by  cars,  that  she  might  go  be- 
tween them. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  i  1189;  Dee.  Dig.  «=»348(2).] 

2.  Railboadb  «=>326(2)— Injubikb  at  Cboss- 
mo — DuTT  TO  Ubi  OAas. 

The  direction  of  a  trainman  at  a  crossuig 
blocked  with  cars  that  a  pedestrian  could  pass 
through  the  openings  between  cars,  while  im- 
posing due  care  on  the  railroad,  did  not  relieve 
tbe  pedestrian  of  duty  of  using  care  commen- 
surate with  her  surroundings. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  i  1039;    Dec.  Dig.  <8=»326(2).] 

3.  Railboads  «=3326(2)— Injttbieb  at  Oboss- 

IHO   —   CONTBIBUTOBY    NxaUGXNCB   —    "IN- 

vitee'  '— ''  'Tbebpabbkb.  ' ' 
A  pedestrian  who  came  to  a  railroad  cross- 
ing blocked  by  cars  and  was  informed  by  a 
trainman  that  she  might  pass  through  openings 
between  cars  was  an  "invitee"  to  whom  the 
road  owed  the  duty  of  reasonable  care  and  warn- 
ing, but  if  she  went  further  down  the  yards 
than  was  necessary  she  became  a  "trespasser," 
and  if  thereby  incurring  unnecessary  danger  was 
contributorily  negligent 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1039;   Dec.  Dig.  «=»326(2). 

For  other  definitions,  see  Words  and  Phiaaea, 
First  and  Second  Series,  Trespasser.] 

4.  RAII.B0AD8  «s>361(12)— Injubikb  at  Gkoss- 

1NG8— IHSTBUOTIOH— OoKTBIBTJTOBT     KbOU- 
OENCB. 

In  an  action  aaainst  a  railroad  for  injuries 
to  a  pedestrian,  who,  at  invitation  of  a  train* 
man,  attempted  to  pass  between  cars  blocking 
a  crossing,  the  road  was  entitled  to  an  instruc- 
tion embodying  the  defense  of  contributory  neg- 
ligence positively  and  adapted  to  the  particular 
facts. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
J  Cent  Dig.  i  1204;    Dec.  Dig.  <3=»361(12).l 
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5^  Rahboadb  •»SS7(2>— iRJTmin  at  Gkobs- 

iNa— "Violation  of  Ordinance. 
Violation  by  the  railroad  of  a  city  ordi- 
nance prohibiting  the  blockintr  of  a  street  for 
more  than  five  minqtea  waa  not  a  proximate 
canse  of  the  injury,  and  not  one  of  the  nteeaaary 
ultimate  facta  to  be  proven. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent.  Di^r.  {  1091;   Dec.  Dig.  «=337(2).] 

6.  Appkai,  and  Ebbob  ®=3097(2)— Review  07 
Facts — DEtroBRBB    to    Evidencb— Conclu- 

8I0N8  AND   HiVIDENGE   OONTRABT  TO  FaOTS. 

On  demurrer  to  evidence,  in  givinK  credence 
to  plaintiff's  evidence,  the  Court  (S  Appeals 
should  reject  parte  contrary  to  the  physical 
facts,  and  any  statements  which  are  merely  con- 
jectores  or  conclusions,  rather  than  facte  with- 
in the  witness'  knowledge. 

[Ed.  Note. — Fw  other  casea,  aee  Appeal  and 
Error,  Cent  Dig.  H  4023,  4024;  Dec.  Dig.  <S=9 
997(2).] 

7.  Baxlboads  «=3348(2)— Ikjxtbixs  at  Cboss- 
inq — sufficnsnct  op  evidence. 

In  a  pedestrian's  action  against  a  railroad 
for  injdxiea  in  attempting  a  crossing  blodced  by 
cars,  evidence  held  to  show  that  the  main  track 
was  not  blocked,  and  that  pMntilf  was  already 
safely  acroes  the  blocked  track  when  injured, 
and  was  going  heedlessly  down  the  track  for 
some  other  purpose  than  to  croas. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  1 1138;  Dec.  Dig.  «=s>348{2).] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Suit  by  Florence  C.  Spain  against  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Judgment  reversed. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Wby- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellant  Von  Mayes,  of  Haytl, 
and  Bverett  Reeves,  of  CarutbersvUle,  for  re- 
spondent 

STUROIS,  J.  Plaintiff  sued  defendant 
railroad  for  personal  Injuries  Inflicted  by  be- 
ing struck  and  knocked  down,  but  not  run 
over,  by  defendant's  cars  at  a  point  on  Its 
main  line  100  feet  or  more  nortli  of  where 
same  crosses  Cardinal  street  In  Haytl,  Pem- 
iscot county.  The  plaintiff  alleges  that  on 
this  occasion  the  defendant  bad  obstructed 
the  street  crossings  with  Its  cats  and  kept 
same  obstructed  an  unreasonable  lengtb  ot 
time  and  In  violation  of  an  ordinance  of  said 
dty  problblting  the  obstruction  of  any  street 
by  railroad  trains  or  cars  for  longer  than 
Ave  minutes.    The  petition  then  proceeds : 

"Plaintiff  further  states  that  on  said  date, 
wbOe  said  crossing  was  obstructed  as  aforesaid, 
aind  after  the  same  had  been  obstructed  for  a 
period  ot  over  five  minutes  as  aforesaid,  she 
was  traveling  on  foot  along  said  street  in  a  law- 
ful manner  and  approached  said  crossing  on  her 
way  home  with  uie  intent  and  for  the  purpose 
of  croBsioK  over  the  track  or  tracks  of  sikid  line 
of  railroad  at  said  crossing  and  on  account  of 
said  crossing  being  obstructed  as  aforesaid  she 
was  prevoited  then  and  there  from  crossing 
over  said  track  or  tracks  lying  across  said  street 
at  said  crossing,  and  thereupon  the  plaintiff 
then  and  there,  at  the  direction  and  invitation 
of  said  agente,  servante  and  employes,  went  up- 
on the  rvbt  ot  way  of  said  line  of  railroad  a 


short  distance  from  said  crossing  and  street  and 

attempted  to  cross  over  said  track  or  tracks 
thereof  by  passing  around  the  end  of  said  cars, 
when  the  defendant  by  ite  agente,  servants  and 
employes,  negligently  caused  certain  cars  to  be 
moved,  without  anv  warning  to  plaintiff  thereof, 
and  to  strike  and  run  against  plaintiff  with 
great  force  and  violence,  fracturing  plaintiff's 
collar  bone  and  left  shoulder  blade,  mastdng  and 
braising  Iter  left  hip  and  cuttin|[  end  bruising 
her  head  and  arm,  all  of  which  injuries  so  re- 
ceived are  permanent." 

The  answer  contains  a  general  denial,  and 
that  plaintiff,  when  Injured,  was  a  trespasser 
and  .was  guilty  of  contributory  TiegUgence. 
There  was  judgment  for  plaintiff  for  |2,000. 
Cardinal  street  runs  east  and  west  and 
crosses  defendant's  tracks  through  Its  switch 
yards.  Defendant  has  four  tracks  running 
north  and  south  across  Cardinal  street  and 
another  track,  the  extreme  western  one,  com- 
ing from  the  north  and  terminating  at  the 
north  boundary.  The  east  track  is  the  house 
track  or  switch ;  next  west  is  the  main  track ; 
next  the  passing  track  or  switch,  designated 
as  No.  1;  and  next  the  storage  track  or 
switch  designated  as  No.  2.  Plaintiff  says 
that  when  she  approached  this  crossing  go- 
ing west  she  found  the  east  track  blocked  by 
cars;  that  the  cars  on  this  tradt  extended 
only  a  short  distance  north  of  the  crossing, 
not  further  than  the  width  of  a  small  tool- 
house  standing  at  the  edge  of  the  street  and 
a  few  feet  east  of  the  track.  After  waiting 
about  ten  minutes  for  the  crossing  to  be 
clear,  the  plaintiff  says  she  remarked  to  her- 
self, but  In  the  hearing  of  a  train  employ^ 
standing  there,  something  about  how  she 
could  ever  get  across.  This  trainman,  she 
says,  spoke  to  her  saying  that  she  could  go 
around  the  cars  through  the  opening  to  the 
north  and  there  would  be  no  danger;  that 
she  went  between  the  cars  and  this  tool- 
house,  crossed  the  switch  track,  and  then 
went  on  further  north,  and  was  going  through 
an  opening  between  cars  standing  on  the 
main  track,  which  was  next  west  and  while 
doing  so  she  was  struck  by  the  cars  coming 
from  the  south  and  closing  this  opening; 
that  this  opening  between  the  cars  on  the 
main  track  was  two  or  three  car  lengths 
from  the  crossing  and  .was  nearly  that  wide; 
that  she  went  about  15  feet  north  and  beyond 
the  cars  before  turning  through  this  open- 
ing and  was  still  going  north,  diagonally, 
and  stepping  over  the  west  rail,  when  she 
was  struck  from  behind  without  any  warn- 
ing being  given. 

[1]  There  were  two  train  crews  at  the  yard 
at  the  time,  and  they  severally  deny  that  any 
one  of  them  gave  plaintiff  any  such  directions 
as  to  passing  around  or  through  cars  on  the 
crossing  or  side  tracks ;  and,  as  plaintiff  only 
identifies  this  man  as  a  trainman  by  his  dress 
and  acts,  defendant  Insists  that  any  proof 
of  the  authority  of  this  man  to.  give  such  di- 
rections is  wholly  wanting.  One  of  three 
boys  who  were  near  the  crossing  .west,  of 
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the  main  track  Identlfles  this  man  as  oue 
whom  he  saw  on  the  cars  and  engine  direct- 
ing and  assisting  in  the  train's  movements. 
One  of  defendant's  train  conductors  said  be 
was  at  the  crossing  at  this  time  for  the  pur- 
pose of  protecting  the  same  and,  while  he 
gave  a  radically  different  version  of  what 
to<&  place  and  while  not  Identified  by  the 
plalntlft,  the  jury  might  have  believed  he  or 
some  trainman  with  apparent  authority  di- 
rected plaintiff  as  she  says.  Snider  v.  Rail- 
road, lOS  Mo.  App.  234,  244,  83  S.  W.  530. 

[2-4]  As  to  plaintiff's  contributory  negli- 
gence, the  law  imposes  on  her  care  commen- 
surate with  the  danger  she  necessarily  en- 
counters In  leaving  the  crossing  and  passing 
over  railroad  tracks  and  through  openings  be- 
tween cars  standing  thereon.  The  direction 
of  the  trainman  at  the  crossing  that  she 
could  do  this,  while  imposing  due  care  on  the 
part  of  the  defendant,  did  not  relieve  her  of 
using  care  commensurate  with  her  surround- 
ings. Gurley  v.  Railroad,  104  Mo.  211,  231,  16 
S.  W.  11.  On  her  version  of  what  tooK  place 
the  question  as  to  her  contributory  negli- 
gence being  one  of  law  only, .  Is  close,  as  it 
Is  hard  to  see  no  negligence  in  her  going  on 
the  main  track  in  this  wide  opening  and  con- 
tinuing on  north,  even  if  diagonally,  instead 
of  turning  back  toward  the  crossing  and  not 
again  looking  until  the  cars  struck  her,  100 
feet  (she  says  four  or  five  car  lengths)  dis- 
tant from  the  crossing.  It  is  only  on  the 
theory  that  the  crossing  was  blocked  on  the 
main  track  In  addition  to  the  side  track  that 
plaintiff  would  be  Justified  In  going  on  north 
to  the  opening  to  cross  the  main  track  in- 
stead of  turning  bade  the  short  distance  to 
the  crossing  after  roimding  the  cars  at  the 
toolbouse.  While  plaintiff  was  not  a  tres- 
passer, but  an  Invitee,  to  whom  defendant 
owed  the  duty  of  reasonable  care  and  .warn- 
ing, In  going  around  the  car  obstructing  her 
pathway  (Walte  v.  Railroad,  168  Mo.  App. 
160,  165,  153  S.  W.  66 ;  Brown  v.  Railroad, 
60  Mo.  461,  467,  H  Am.  Rep.  420),  yet,  If  she 
needlessly  went  further  down  In  the  yards 
she  became  a  trespasser,  and  if  she  Incurred 
uimecessary  dangers  this  would  be  contribu- 
tory negligence.  The  Jnry,  therefore,  should 
have  been  fully  Instructed  on  contributory 
negligence,  and  .while  plaintiff's  Instruction 
mentioned  that  plaintiff  must  have  used  dne 
care,  this  was  done  casually  only  and  in  such 
a  way  as  to  avoid  criticism  of  Ignoring  this 
defense  in  an  instruction  covering  the  whole 
case.  Defendant  \vas  entitled  to  an  Instruc- 
tion embodying  this  defense  positively  and 
adapted  to  the  particular  facts  of  this  case. 
Stephens  v.  Eldorado  Springs,  185  Mo.  App. 
464,  471,  171  S.  W.  657;  Allen  v.  Transit  Co., 
183  Mo.  411.  436,  81  S.  W.  1142. 

[{]  Entirely  too  much  Importance  was  giv- 
en to  the  violation  of  the  city  ordinance  In 
blocking  the  street  for  more  than  five  min- 
utes. The  length  of  time  the  street  was 
blocked  yia»  ttnif  iuppitaat  m  Justifying  the 


plaintiff  in  leaving  the  crossing  to  go  around 
and  througfai  openings  between  cars.  As 
showing  this,  proof  of  the  ordinance,  while 
not  necessary,  may  have  be^i  proper.  Bat 
it  was  not  a  proximate  cause  of  plalntUTs 
Injury  nor  even  one  of  the  necessary  ultimate 
facts  to  be  proven.  Plaintiff's  Instruction 
made  tt  so  and  was  calculated  to  Impress  the 
jury  that  defendant  should  be  held  liable  be- 
cause it  violated  this  ordinance.  This  in- 
struction yas  a  comment  on,  and  gave  undue 
prominence  to,  this  bit  of  evidence. 

[8,  7]  We  are  impressed,  moreover,  that  the 
demurrer  to  the  evidence  should  have  been 
stistained.  In  giving  credence  to  plaintiff's 
evidence  as  making  a  case  for  her,  we  should 
reject  such  parts  as  are  contrary  to  the  phys- 
ical facts  and  any  statements  which  are 
merery  conjectures  or  conclusions  rather  than 
facts  within  the  witness'  knowledge  and 
which  In  the  light  of  the  other  evidence  are 
unbelievable.  Spiro  v.  Transit  Co.,  102  Mo. 
App.  250,  262,  76  S.  W.  684;  Gurley  v.  Rail- 
road, 104  Ma  211,  238,  16  S.  W.  11;  Lange 
V.  Railroad,  161  Ma  App.  600,  606,  132  S.  W. 
31;  De  Maet  v.  Storage  Co.,  121  Mo.  App. 
02,  104,  96  S.  W.  1046.  We  have  noted  that 
plaintiff  was  Injured  considerably  north  of 
the  crossing  (4  or  5  car  lengths  as  she  says) 
on  the  main  track,  and  since  the  opening  on 
this  track  commenced,  according  to  her  evi- 
dence, 2  or  2V^  car  lengths  from  the  cross- 
ing and  was  about  2  car  lengths  wide,  plain- 
tiff must  have  been,  when  struck,  nearly  to 
the  cars  north  of  the  opening.  PlalntUTs 
excuse  for  not  seeing  the  cars  moving  north 
toward  her  is  that  when  she  entered  on  this 
track  she  looked,  and  these  cars  were  stand- 
ing still,  and  no  engine  was  attached;  that 
same  afterwards  came  from  behind  and 
struck  her.  On  cross-examination  she  admit- 
ted that  she  was  then  going  north,  but  in  the 
act  of  stepping  over  the  west  rail.  All  the 
other  witnesses  say  she  was  going  north  ei- 
ther between  the  rails  or  just  outside  the 
west  one.  We  have  also  noted  that  plaintiff's 
case  rests  on  the  fact,  persistently  adhered 
to  by  her,  that  the  main  track,  the  second 
one,  was  blocked  at  the  crossing  also,  and 
that  she  went  so  far  north  in  order  to  pass 
through  the  opening  in  the  cars  on  that 
track.  Here  she  was  hurt  We  think  the  un- 
disputed physical  facts  show  that  this  mala 
track  was  not  blocked,  and  that  no  cars  were 
standing  there  on  or  north  of  this  crossing 
when  plaintiff  rounded  the  car  on  the  east 
track  by  the  toolhouse;  that  she  tras  not 
caught  in  attempting  to  cross  this  main  track 
from  east  to  west  through  an  opening  or  oth- 
erwise, but  that  she  was  already  safely 
across,  whether  she  had  gone  across  at  the 
open  crossing  as  the  trainmen  say  or  other- 
wise, and  was  going  heedlessly  down  the 
track  looking  for  her  boy  or  for  some  other 
purpose  of  her  own. 

There  is  no  humanitarian  doctrine  assert- 
ed In  that  the  trainmen  sav^^  peril  in  time 
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to  arert  the  accident    It  is  undiluted  that 
the  engine  which  pushed  these  cars  against 
pinintlff  first  came  from  the  north  down  the 
main  track  and  with  a  caboose  was  going  on 
WQth  to  another  station  to  bring  back  a 
train.    Another  train  and  crew  were  in  the 
yards  doing  some  switching  and  had  left  two 
cars  and  a  caboose  on  this  main  track  north 
of  the  croesing  (or  U  on  it  would  make  no 
difference).    This  south-bound  engine  and  ca- 
boose had  to  get  by  these  standing  can  on 
the  main   track  and  to  do  .so  pushed  the 
same  south  about  100  yards  beyond  the  croe»- 
iDg  In  order  to  make  a  flying  switch,  and 
thus  get  behind  the  same.    The  switch  con- 
necting the  east  track  with  the  main  track 
was  aboirt  75  feet  south  of  this  street  cross- 
ing.  When  this  engine  Imd  pushed  these  cars 
tat  enough  south  of  this  switch  connection  it 
started  north  pulling  the  cars,   and  when 
snffident  speed  was  attained  cut  loose,  ran 
ahead,  and.  the  switch  being  thrown,  went 
in  on  this  switch  track.     The  switch  was 
again  thrown  and  the  two  card  and  caboose 
rolled  oa  north  on  the  main  track  across  this 
street  crossing  and  back  to  near  where  they 
flriit  stood.    These  are  the  cars  which,  with- 
ODt  any   engine   attached,    struck   plaintUT 
north   of  the   crossing.     This  engine   must 
hare  swept  the  main  track  clear  of  cars  as  It 
went  south,  leaving  no  cars  on  or  north  of  the 
crossing.     When  plaintiff  rounded  the  cars 
blocking  the  crossing  of  the  east  track  (If 
any  were  there,  as  this  was  the  short  track 
on  which  the  engine  ran  In  at  the  switch  70 
feet  south  In  malting  the  flying  switch)  she 
was  then  at  the  main  line  track  ready  to  step 
across,  and  there  could  hare  been  no  stand- 
ing cars  tber&    The  track  had  been  cleared 
In  making  the  flying  switch ;   tlie  cars  which 
bad  been  standing  there  having  been  taken 
away  south  and  were  then  rapidly  moving 
north  over  a  clear  track  and  crossing.    Plaln- 
tUTs  theory  of  passing  along  standing  cars 
to  reach  an  opening  north  of  the  crossing  in 
order  to  cross  this  main  track  is  unbelievable. 
No  other  witness  says  there  were  standing 
cars  on  the  main  track,  blocking  the  crossing 
and  forming  an  opening  100  feet  or  so  north, 
immediately  before  plaintiff  was  struck,  or 
at  any  time  for  that  matter.    All  the  train- 
men and  other  witnesses  for  defendant  say 
that  the  crossing  was  kept  clear  on  all  these 
tracks  except  for  the  necessary  crossing  and 
recrossing  in  switching.    The  plaintiff's  wit- 
ness Pike  corroborates  this  and  says  that 
while  he  was  cantlous  and  waited  with  his 
horse  and  buggy  a  considerable  time  on  the 
west  side  In  order  to  get  a  clear  track  to 
cross,  yet  that  this  was  because  of  the  switch- 
ing backward  and  forward  and  he  says  posi- 
tively that: 

"There  were  no  cars  standing  stationary  on 
that  crossing,  bat  they  were  passing  up  and 
down  while  they  were  switching." 

He  also  says  that  he  saw  this  engine  come 
from  the  north  on  the  main  track,  take  these 


three  cars  on  south,  make  the  flying  switch, 
and  then  the  cars  went  on  over  the  crossing 
north  and  stopped  a  short  distance  beyond 
where  plaintiff  was  Injured.  While  these 
cars  passed  beyond  plaintlfl  when  she  was 
Injured,  there  la  no  pretense  that  they  struck 
other  cars  which  would  be  north  of  the  pre- 
tended opening.  Many  other  facts  might 
be  mentioned,  but  It  will  suffice  to  say  that 
the  evidence  In  the  light  of  the  physical 
facts  shows  that  plaintiff  was  not  injured  in 
the  manner  nor  by  the  negligence  alleged  in 
the  petition.  That  Is  fatal  to  her  recovery. 
Splro  V.  Transit  Co.,  102  Mo.  App.  260,  261, 
76  S.  W.  684. 

We  ate  not  called  upon  to  say  how  the  ac- 
cident did  happen,  but  to  the  curious  we 
might  say  that  defendant's  conductor  who 
was  at  the  crossing  of  the  east  track  watch- 
ing same  while  the  switching  was  going  on 
and  another  eyewitness  say  that  plaintiff 
passed  over  this  east  track  and  main  track 
crossing  while  open  and  went  over  into  the 
yards;  that  she  was  looking  for  and  asked 
another  trainman  If  he  had  seen  her  boy, 
who  was  one  of  the  three  who  later  appeared 
on  the  scene;  that  she  was  last  seen  by  a 
brakeman  of  the  other  one  of  the  train  crews 
and  was  coming  from  the  west,. where  there 
were  some  cars,  to  and  stopping  beside  the 
west  rail  of  the  main  track  where  she  stood 
looking  north  when  these  £ars  struck  her. 
This  brakeman  was  a  short  distance  away, 
started  toward  her,  and  was  the  first  one  to 
her  after  the  accident. 

The  judgment  will  therefore  be  reversed. 


FARRINGTON,    J.,    concurs. 
SON,  P.  J.,  not  sitting. 


ROBERT- 


OUVER  et  aL  V.  ST.  LOUIS,  L  M.  A  S.  Rl. 
CO.    (No.  1742.) 

(Springfield  Court  of  Appeab.    Missouri.    Dec. 
18,  1916.) 

Dahaoes  <S=»6d—lNTEBK8T— Torts. 

Inteiest  is  not  recoverable  on  a  claim  ex 
delicto  against  a  railroa J  company  for  fires  prior 
to  rendition  of  judgment. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  U  137-140;   Dec.  Dig.  ®=»e9.] 

Appeal  from  Circuit  Court,  Mississippi 
County;  Frank  Kelly,  Judge. 

Action  by  John  R.  Oliver  and  others,  do- 
ing business  as  W.  R.  Slack  &  Co.,  against 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  AUlrmed  on 
condition. 

J.  F.  Oreen,  of  St  Louis,  and  N.  A.  Moz- 
ley,  of  Bloomfield,  for  appellant  H.  C. 
O'Bryan  and  Uaw  &  Brown,  all  of  Charles- 
ton, for  respondents. 

FARRINGTON,  J,  Plaintiffs  recovered 
Judgment  for  12,418.13  damages  (and  inter 
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est)  alleged  to  have  been  occasioned  by  a 
flre  set  out  by  one  of  defendant's  locomotives 
In  Mississippi  coonty.  It  was  alleged  and 
shown  that  the  property  destroyed  was  per- 
sonal proi)erty  consisting  of  axe  handles  and 
other  articles  of  merchandise  timber  stored 
In  a  warehouse  and  in  and  around  a  saw- 
mill. The  plaintiffs  had  $2,000  insurance  on 
tUs  stoclc,  which  they  collected  and  thereup- 
on sued  the  defendant  for  the  balance  of  the 
valne  of  the  merchandise  destroyed  and  re- 
covered the  Jndgment  hereinbefore  men- 
tioned. 

The  facta  of  this  case  are  identical  with 
those  in  the  case  of  Slack  t.  St.  L.,  I.  M. 
&  8.  By.  Co.,  187  8.  W.  275,  decided  by  this 
court  on  June  17, 1916.  Practically  the  same 
evidence  was  introduced  and  the  same  In- 
structions given  in  both  cases ;  the  evidence 
in  the  present  case  being,  if  any  different,  a 
little  stronger  in  favor  of  the  plaintiffs  on  the 
question  of  the  engine  throwing  out  sparks 
as  it  passed  along  by  the  mill.  We  therefore 
refer  to  that  opinion  for  a  statement  of  the 
facts  and  for  the  discussion  of  the  law  touch- 
ing the  demurrer  to  the  evidence,  as  well  as 
Instructions  given  and  refused. 

There  appears  the  same  error  In  this  case 
that  occurred  in  the  Slack  Case,  supra,  to 
wit,  the  Jury  were  instructed  to  allow  6  per 
cent  Interest  on  the  amount  of  the  loss  be- 
tween the  date  dt  the  flre  and  the  date  of  the 
judgment.  This  question  was  discussed  in 
the  Slack  Case  and  the  ruling  made  that  In 
actions  ex  delicto  of  this  character  Interest 
may  not  be  recovered.  There  was  no  dis- 
pute concerning  the  value  of  the  property 
destroyed,  the  plaintiffs'  evidence  showing 
that  It  was  worth  at  the  time  of  the  fire  at 
least  $2,100.55,  and  the  instruction  of  the 
court  told  the  Jury  they  could  allow  damages 
not  to  exceed  the  sum  of  $2,100.65  and  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  the  20th  day  of  AprU,  1913.  We 
will  therefore  affirm  this  Judgment  on  condi- 
tion that  respondents  file  In  this  court  with- 
in 10  days  from  the  date  on  which  this  opin- 
ion is  handed  down  a  written  remittitur  of 
$317.58  Of  the  Judgment  so  as  to  make  the 
Judgment  rendered  on  October  27, 1915,  stand 
for  $2,100.55;  otherwise,  the  Jndgment  will 
be  reversed  and  the  cause  remanded. 

ROBERTSON,  P.  3.,  and  STUBOIS,  J., 
concor. 


DAVIS  V.  LUSK  et  aL    (No.  1879.) 

(Springfield  Cktort  of  Appeals.    Missouri.    Dec. 
16,  1916.) 

1.  Oabbiebs  «=»882(1) — Cabbiaqe  or  Pabsen- 
OERS-^E^JScnoN  or  Passenokbs— Dakaois. 
Where  a  passenger  is  wrongfully  ejected 
from  the  train  of  a  common  carrier  without 
fault  on  his  part,  the  carrier  is  liable  for  dam- 
ages which  might  reasonably  be  expected  to 


flow  from  the  objection,  together  wiQi  damages 
for  humiliation  and  mental  distress. 

[Ed.  Note. — For  other  eases,  see  Carriers, 
Cent.  Dig.  {g  1483,  1485;   Dec  Dig.  «=>382(1).] 

2.  Carribbs  «=>382(4)— Cabbiaoc  or  Passrn- 
OKBS— Ejxctxon  or  PASSBRaxRS— Damages. 

Damages  for  humiliation  and  mental  distress 
caused  by  wrongful  ejection  of  a  passenger  from 
a  train  may  be  recovered  although  there  is  no 
contemporaneous  physical  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1487;    Dee.  Dig.  «S9S82(4).] 

3.  Cabbibbs  «=»382(1)— Cabriaoe  or  Pabsbn- 
OERa  —  Ejection  or  Pasbknoebs  —  Corsb- 

QUENTIAI,  DAKAOBS. 

Where  a  passenger  is  wrongfully  ejected 
from  a  train  on  a  rainy  night  and  takes  a  cold, 
such  cold  is  a  consequential  damage  naturally 
and  directly  flowing  from  the  wrongful  act  for 
which  the  carrier  is  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §1  1483,  1485;  Dec.  Dig.  «&=»382(1).] 

4.  Cabriebs  ^=»382(7)— Cabbiaox  of  Passbn- 
OEBs— Ejection— Dakaoes. 

Where  a  passenger  was  wrongfully  ejected 
from  the  train  of  a  common  carrier,  a  verdict 
of  $760  was  excessive,  where  the  passenger,  a 
farm  hand,  had  almost  reached  his  majority  and 
was  ejected  on  a  dark  night  in  July,  and  com- 
pelled to  walk  20  miles  to  his  destination  the 
next  day,  and  made  sick  by  a  cold  and  rendered 
unable  to  work  for  about  a  weex. 

[Ed.  Not&— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1490;   Dec  Dig.  «s>382(7).] 

Appeal-  from  Circuit  Court,  Pemlacot  Ooon- 
ty ;  Sterling  H.  McCJarty,  Judge. 

Action  by  Fitzhugh  Lee  Davis,  by  his  next 
friend,  Bula  Neal,  against  James  W.  Dusk 
and  others,  receivers.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed  on  condi- 
tion. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart  both  of  Cape  Girar- 
deau, for  appellante.  J.  B.  Duncan  and  R.  L. 
Ward,  both  of  C^rutbersville,  for  respondent 

FARBINGTON,  J.  A  Judgment  for  $750 
actual  damages  was  rendered  In  plaintiff's 
favor  for  being  wrongfully  ejected  from  one 
of  defendants'  passenger  trains,  and  defend- 
ants have  appealed. 

The  case  made  by  the  plaintiff's  testimony, 
corroborated  on  most  material  matters  by 
two  witnesses.  Is,  in  substance,  as  follows: 
Flainua  on  July  18,  1915,  purchased  a  ticket 
at  Osceola,  Ark.,  from  the  defendante'  station 
agent  at  that  place  to  CaruthersvUle  in  tills 
state,  paying  the  required  faire  for  such 
transporteUon.  He  boarded  one  of  defend- 
ants' passenger  trains  about  7  o'clock  In  the 
evening,  and  the  conductor  took  up  his  ticket 
Accompanying  plaintiff  was  his  brother-in- 
law,  one  Neal,  and  the  conductor  likewise 
took  up  Neal's  ticket,  putting  a  yellow  slip 
in  plaintiff's  hat  and  a  red  slip  in  Neal's  hat 
They  proceeded  on  their  Journey  until  the 
train  had  passed  Blythevllle,  the  conductor 
having  token  the  yellow  ticket  from  plain- 
tUTs  hat  just  before  the  train  readied  Blythe- 
vllle.   After  the  train  left  the  stetton  Just 
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mmtloned,  fbe  oondactor  came  imd  asked 
plaintiff  why  he  did  not  alight  at  BlythevUle, 
and  plaintiff  replied  that  he  had  purchased 
his  tl<&et  to  CarnthersTlUe  and  that  that 
waa  the  place  he  was  going  to,  whereupon  the 
conductor  told  him  the  ticket  read  to  Blythe- 
Tllle,  and  that  he  had  not  bought  a  ticket  to 
CamthersrUle  and  that  he  must  either  pay 
fare  or  get  off  the  train.  The  plaintiff  was 
without  any  means  with  which  to  i>ay  fttre 
on  to  Camthersville,  and  the  conductor  stop- 
ped the  train  at  Yarbro,  a  small  station  on 
defendants'  line,  and  ejected  him.  Plaintiff 
testified  that  the  conductor  insulted  him,  call- 
ed lilm  a  liar  and  a  hobo,  Jerked  his  hat  down 
over  his  eyes,  and  took  hold  of  him  by  the 
arm  and  put  him  off  the  train.  The  plaintiff, 
after  being  ejected  froiq  the  train,  attempted 
to  tward  it  again  and  was  kept  off  by  the 
conductor  and  brakeman.  This  was  about  8 
o'ciotii  at  night  when  plaintiff  was  some  20 
miles  from  Caruthersville,  his  destination. 
The  night  was  dark  and  rainy.  Plaintiff  was 
a  minor,  about  20  years  of  age.  He  bad  no 
money  when  put  off  the  train  and  said  he 
was  forced  to  sleep  that  night  in  one  of  de- 
fendants' empty  box  cars  which  was  standing 
on  a  track  at  Yarbro.  The  next  morning  he 
started  afoot  to  Caruthersrllle,  arriving  there 
about  4  o'clock  in  the  afternoon.  He  told 
the  conductor  before  being  ejected  that  he 
had  no  money  with  which  to  pay  the  fare. 
The  depot  at  Yarbro  was  closed.  Plaintiff 
slept  in  the  box  car,  and  testifies  that  he 
thereby  contracted  a  cold.  It  is  not  contend- 
ed tliat  plaintiff  was  in  any  way  injured, 
phyaicaUy,  in  being  ejected  from  the  train; 
but  it  is  claimed  that  he  suffered  physical  in- 
jury as  a  consequence  of  being  required  to 
sleep  In  the  box  car  on  a  rainy  night,  to  wit, 
that  he  contracted  a  cold,  and  tliat  be  suffer- 
ed mental  anguish  and  humiliation,  besides 
being  required  to  walk  a  distance  of  20  miles 
to  his  destination. 

[1]  There  is  substantial  eTldence  to  the 
effect  tliat  plaintiff  was  wronjrfuUy  ejected 
from  tills  train  and  without  any  fault  what- 
ever on  his  part.  This  l>eing  true,  the  de- 
fendants are  liable  to  him  for  such  damages 
as  mlgbt  reasonably  be  expected  to  flow  from 
such  act,  together  with  such  as  were  occa- 
sioned by  tlie  humiliation  and  mental  dis- 
tress brought  on  by  the  wrongful  eviction  and 
insulting  and  abusive  language  used  by  the 
conductor,  and  such  as  were  occasioned  by 
the  inconvenience  suffered  by  reason  of  this 
act  of  defendants'  conductor.  Tills  is  settled 
law  in  this  state  requiring  no  array  of  au- 
thorities to  be  cited. 

[2]  It  is  argued  by  appellants  that  there 
could  be  no  damages  allowed  for  humiliation 
and  mental  distress  where  there  was  not  a 
contemporaneous  physical  injnry.  The  Su- 
preme Coart,  in  the  recent  decision  rendered 
in  Ferguson  v.  Missouri  Pac.  By.  Co.,  177  S. 
W.  616,  set  at  rest  this  contention.  In  that 
I  the  Judgment  was  reversed  and  the,caua« 


remanded  because  the  instmction  given  by 
the  trial  court  did  not  itermit  to  be  Included 
in  the  measure  of  damages  the  matter  of 
humiliation  and  mental  distraction  as  an  ele- 
ment of  damage ;  and  in  that  case  there  were 
no  aggravating  circumstances.  Indeed,  the 
eviction  there,  though  wrongful,  was  about 
as  mild  and  free  from  wrongful  intent  as 
any  wrongful  eviction  could  be.  The  facts  ol 
that  case  may  also  I>e  found  stated  in  (same 
UUe)  144  Mo.  App.  262,  128  S.  W.  799,  and 
in  (same  title)  186  S.  W.  1134.  The  same 
question  is  discussed  In  Morris  y.  St.  I/.  & 
S.  F.  R.  Co.,  184  Mo.  66,  loc  cit.  74^76,  168 
S.  W.  328. 

The  cases  above  referred  to  dispose  of  ap- 
pellants' points  on  the  principal  instruction 
and  the  instruction  on  the  measure  of  dam- 
ages. 

[3]  The  plaintiff  took  cold,  which  was  a 
natural  result  of  defendants  wrongfully 
ejecting  him  <m  a  rainy  night.  For  this  con- 
sequential damage,  flowing  naturally  and  di- 
rectly from  the  wrong^fu'i  act,  defendants 
must  answer.  Miller  v.  St.  L.,  I.  M.  &  S.  Ry. 
Co.,  90  Mo.  389,  2  S.  W,  439.  See,  also,  Mac- 
Donald  V.  Metropolitan  St  By.  Co.,  219  Mo. 
468,  loc.  dt  491,  118  S.  W.  78,  16  Ann.  Cas; 
810. 

[4]  The  petition  did  not  pray  for  punitive 
damages,  and  no  such  issue  was  submitted 
to  the  Jury.  As  stated  in  the  beginning  of 
the  opinion,  the  actual  damages  allowed  was 
$750.  We  ttilnk  that  amount  la  excessive  un- 
der the  evidence.  Plaintiff  had  almost  reach- 
ed his  majority.  The  night  on  which  he  was 
ejected  in  the  darkness  and  rain  was  in  July 
at  a  time  of  the  year  when  In  Southern  Mis- 
souri and  Northern  Arkansas  the  weather  Is 
such  as  not  to  cause  great  suffering  from 
exposure.  He  walked  about  20  miles  the  next 
day,  wlilch  in  itself  would  cause  one  not  ac- 
customed to  It  some  discomfort  and  soreness. 
Plaintiff  testified: 

"I  wasn't  able  to  work  for  al>out  a  week  after- 
ward, wasn't  down  in  bed  sick,  but  was  puny 
and  wasn't  able  to  do  anything.  Q.  Did  you 
contract  a  cold?    A.  Yes,  sir;  had  some  cold." 

The  Jury  was  not  called  upon,  nor  are  we, 
to  punish  the  defendants  for  the  wrongful 
treatment  of  the  plaintiff,  but  only  to  com- 
pensate the  plaintiff  for  his  damage.  He  was 
insulted  and  necessarily  humiliated.  He  was 
required  to  seek  shelter  in  a  box  car,  where 
he  slept  that  night,  and  to  walk  20  miles, 
which  he  says  gave  him  some  cold  and  made 
lilm  puny  for  about  a  week  so  that  he  was 
not  able  to  do  anything.  If,  under  the  plead- 
ings, evidence,  and  instructions,  plaintiff  was 
entitled  to  recover  anything  for  his  loss  of 
time  (about  one  week),  it  could  not  have  been 
any  considerable  sum,  because  the  evidence 
shows  that  he  had  been  working  as  a  farm- 
hand in  Arkansas,  so  that  even  if  it  be  conr 
ceded  that  the  Jury  could  consider  his  loss  of 
ttme  as  an  element  of  damage,  along  with  the 
other  items  of  damage  we  have  referred  to, 
since  be  suffered  no  permanent  injury  front 
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the  wrongful  act,  the  verfllct  was  excessive  to 
the  extent  of  $100. 

Therefore,  If  the  plaintiff  within  ten  days 
from  the  date  on  which  this  opinion  is  hand- 
ed down  will  file  In  this  court  a  remittitur  of 
$400  of  the  Judgment  rendered,  the  Judgment 
will  be  affirmed  in  the  sum  of  1350;  other- 
wise, the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

STDTRGIS,  J.,  concurs.  ROBERTSON,  P. 
J.,  concurs,  except  as  to  the  holding  that  the 
Judgment  Is  excesslva 


CITIZENS'  TRUST  CO.  t.  WARD. 
(No.  1812.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
16,  181ft.) 

1.  JJ11.L8  AiTD  Notes  «=>200— Irdorsghknt 
FOB  COLX.ECTion— TBAitsnia  of  Title. 

The  indorsement  of  a  note,  "Pay  to  any  bank 
or  l>anker,"  is  an  indorsement  for  collection,  and 
an  indorsement  for  collection  does  not  transfer 
title. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dl«.  {{  470,  471;  Dec.  Dig.  «=» 
200.] 

2.  Bills  anu  Notes  «=»196— Acquisition  of 
Possession  by  Thibo  Pabit— Relation  to 
Papeb— Intention  . 

The  question,  what  is  the  relation  of  a 
stranger  or  third  party  to  commercial  paper 
when  lie  puts  up  his  money  and  acqtdres  posses- 
sion of  it,  is  one  of  intention,  to  be  ascertained 
from  all  the  facta  and  circumstances,  and  the 
condition  of  the  parties,  surrounding  the  trans- 
«cti<H>. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cient.  Dig.  §S  404,  474-476,  478-480, 
488,  490;   Dec.  Dig.  <8=»196.] 

3.  Bills  and  Notes  9=9637(5)— Patuent  ob 

PUBCHASK    OF    NOTE     BT     StBANOEB— QUES- 
TION FOB  JUBT. 

Where  a  note^  indorsed,  "Pay  to  any  bank  or 
banker,"  was  forwarded  for  collection  to  a 
bank  which  was  a  stranger  to  It,  and,  on  re- 
ceipt of  the  note,  the  bank  drew  a  draft  for  the 
amount  and  forwarded  it  to  the  bank  which 
had  sent  on  the  note  for  collection,  the  note  not 
being  marked  paid  or  in  any  way  on  its  face 
shown  to  have  been  paid  and  remaining  in  the 
possession  of  the  bank  to  which  it  had  been  for- 
warded, whether  the  bank,  by  forwarding  its 
draft,  intended  to  pay  the  note  and  discharge 
it,  or  intended  to  purchase  it,  was  a  question  of 
fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  C3ent  Dig.  {§  1876-1881;  Dea  Dig.  <S=!> 
637(5).] 

4.  Bills  and  Notes  9=950&— Action  —  En- 

DENCE. 

In  suit  on  a  note  against  an  indorsee  by  the 
receiver  of  a  bank,  which,  npon  receiving  the 
note  for  collection,  bad  forwarded  a  draft  for 
the  amount,  the  intention  of  the  bank  in  ac- 
quiring and  holding  possession  of  the  note  being 
a  matter  to  be  ascertained,  evidence  that  the 
note  bad  never  been  listed  on  the  books  of  the 
bank  as  an. asset,  and  evidence  showing  where 
the  note  was  found  by  the  bank's  receiver  after 
taking  charge,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1728-1732;   Dec.  Dig.  «cs» 


6.  Btii»nce  «a3l68(28')— Evidbnce  or  AuDi- 

TOB— (JONDlnON  OF  BoOKB  OF  BANK. 

In  suit  on  a  note  by  the  receiver  of  a  bank 
which  had  either  paid  the  instrument  or  pur- 
chased it  by  returning  a  draft  for  the  amount 
upon  receiving  it  for  coUectton,  where  the  bank's 
books  were  volnminous,  it  was  proper  to  permit 
a  witness,  though  he  had  never  audited  bank 
books  before,  to  show  the  condition  in  which 
be  found  the  books  and  papers  of  the  bank,  and 
what  he  discovered  whue  going  through  them 
as  auditor. 

[Ed.  Note.-^For  other  cases,  see  Evidence. 
Cent  Dig.  {{  623-625;   Dec.  Dig.  <S=158(28).J 

O.  Bills  and  Notes  «s»40O  —  Indobsebs  — 

Suit  Against  All  ob  Ant. 
The  holder  of  a  note  has  Qm  privilege  of 
suing  all  or  any  of  the  indorsen. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i{  1434-1443;  Dec.  Dig.  «=> 
460.] 

7.  Reoeitebs  «5s>178— Sun  off  Note— Suit 
Against  All  Pabtieb. 

Where  a  bank's  receiver  sues  one  of  a  num- 
ber of  indorsers  of  a  note,  the  court  will,  on 
application,  order  the  receiver  to  sue  all  par- 
ties, to  avoid  a  multiplicity  of  suits. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  §{  346-861;   Dec.  Dig.  «=»178.] 

Appeal  from  Circuit  CSourt,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judga 

Action  by  the  (Citizens'  Trust  (Tompnuy, 
ti  corporation,  as  receiver  of  the  Pemiscot 
County  Bank,  a  corporation,  against  3.  M. 
Ward.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.  Judgment  reversed,  and 
cause  remanded. 

R.  L.  Ward,  of  Oaruthersvllle,  for  appel- 
lant C.  Q.  Shepard,  of  Ciarutbersvllle,  for 
respondent 

FABRINGTON,  J.  The  plaintiff  (respond- 
ent) recovered  a  Judgment  for  $6,141.65, 
which  represents  the  balance  due  on  the 
principal  sum  of  a  promissory  note  with 
interest  thereon,  which  note  bad  been  sign- 
ed by  the  Missouri  Cotton  Oil  Ciompany,  a 
corporation,  as  principal,  and  the  defendant 
herein,  together  with  five  others,  as  accom- 
modation indorsers. 

The  amended  petition  alleged  that  plaintiff 
Is  the  duly  appointed  receiver  of  the  Pemis- 
cot Ciounty  Bank;  that  the  Missouri  Cotton 
Oil  Company  ou  January  25,  1912,  executed 
this  note  payable  to  Itself  In  the  sum  of 
$10,000;  that  Ward  and  others  indorsed 
their  names  on  the  back  guaranteeing  Its 
payment;  that  the  note  was  delivered  by 
the  Missouri  Cotton  Oil  Company,  indorsed, 
to  the  American  Trust  Company,  and  a  copy 
of  the  note  la  set  out  showing  the  Indorsers 
thereon;  that  on  October  24,  1912,  there 
was  remaining  a  balance  due  and  unpaid 
on  said  note  amountin;g  to  $6,026 ;  that  the 
American  Trust  Company  was  the  owner 
and  legal  holder  of  the  note;  that  one  A. 
C.  Tindle  was  at  that  time  the  acting  cash- 
ier of  the  Pemiscot  County  Banlc,  and  was 
at  the  same  time  the  president  of  the  Mis- 
Boorl  Cotton  OU  C!ompany;    that  this  note 
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was  forwarded  br  tbe  Amerioan  Trust  Cam- 
pany  to  the  Pemiscot  Clounty  Bank  for  ool- 
lection.  that  Is,  it  was  indorsed  on  the  back, 
"Pay  to  any  bank  or  banker";  that  on  re- 
ceipt of  the  note  by  the  Pemiscot  Oonnty 
Bank  the  said  Tindle  caased  the  amount 
dne  thereon  to  be  drawn  oot  of  the  fonds 
of  the  Pemiscot  Gonnty  Bank  by  drawing  a 
draft  and  forwarding  the  same  to  the 
American  Tmst  Company;  that  neither  tbe 
Missonri  Cotton  Oil  Company  nor  any  of 
the  indorsers  or  signers  of  said  note  ever 
paid  the  balance  dne  on  the  note  either  to 
the  American  Tmst  Company  or  to  the 
Pemlacot  County  Bank;  that  the  action  of 
the  Pemiscot  Connty  Bank  in  paying  its 
fonds  to  the  owner  of  said  note  constituted 
it  the  owner  and  holder  of  the  note  entitled 
to  collect  the  same  from  the  maker  and 
indorsers  of  the  same,  one  of  whom  is  the 
defendant. 

Tbe  defendant  answered  by  a  general  de- 
nial, and  by  special  pleas  (1)  that  the  Pemis- 
cot Goonty  Bank  never  became  th^  owner  of 
the  note,  and  (2)  that  the  amount  that  was 
paid  by  the  Pemiscot  Connty  Bank  was  not 
its  own  funds,  but  that  the  payment  was  oat 
of  funds  on  deposit  in  said  bank  belonging 
to  the  Missouri  Cotton  Oil  Comi>any.  The 
first  of  these  special  pleas  raises  a  question 
of  law;    the  second,  one  of  fact 

If  the  contention  of  the  defendant  baaed 
on  tbe  first  of  these  pleas  is  well  taken, 
that  is,  that  the  Pemiscot  County  Bank 
could  not  become  the  purchaser  of  this  note 
even  though  it  did  forward  its  owa  funds 
because  the  note  was  sent  to  it  for  collec- 
tion and  not  negotiation,  plaintiff's  case  must 
fail  entirely,  and  we  will  therefore  take  up 
the  consideration  of  that  contention. 

[11  Following  the  defendant's  (appellant's) 
reasoning,  it  must  be  admitted  that  the  in- 
dorsement on  the  note,  "Pay  to  any  bank  or 
tanker,"  la  an  indorsement  for  collection, 
and  that  an  indorsement  for  collection  does 
not  transfer  title.  Bank  of  Indian  Territory 
V.  First  National  Bank,  109  Mo.  App.  66S, 
83  S.  W.  537;  National  Bank  of  Rolla  ▼. 
First  National  Bank  of  Salem,  141  Mo.  App. 
719,  125  S.  W;  613. 

Appellant  contends,  relying  on  the  fact 
that  the  note  was  in  the  hands  of  the  Pemis- 
cot County  Bank  for  coUectitm  and  for  no 
other  purpose,  that  when  it  sent  tbe  money 
to  tbe  owner  and  bolder  of  tbe  note  tbe  same 
thereby  became  extinguished  and  the  signers 
and  indoners  thereby  discharged  on  that 
obligation,  in  support  of  which  be  cites  the 
case  of  People's  &  Drovers'  Bank  of  Wash- 
ington V.  Craig,  63  Ohio  St  374,  59  N.  B. 
102,  52  L.  R.  A.  872,  81  Am.  St  9ep.  689. 
That  case  clearly  sustains  appellant  in  his 
contention,  and  the  facts  of  that  case  are 
so  like  the  facts  in  the  case  at  bar  as  to 
make  it  an  authority.  Appellant  also  cites 
the  case  of  Eastman  v.  Plvmer,  32  N.  H.  298, 
whidi,  howeva,  is  not  an  authority  on  tbe 


question  before  us,  because  in  that  'case  tbe 
maker  of  the  note,  -  when  called  upon  for 
payment,  borrowed  the  money  from  a  third 
party  and  took  it  to  the  holder  of  the  note, 
paying  it  over  to  him  and  receiving  the  note 
from  the  holder;  and  It  was  held  that  the 
note  was  paid  and  discharged  and  was  not 
kept  alive  for  the  benefit  of  the  person  from 
whom  the  maker  borrowed  the  money  with 
which  to  pay  it  ofT.  Likewise,  in  the  case  of 
Lanoey  v.  Clark,  64  N.  Y.  209,  21  Am.  Rep. 
604,  cited  by  appellant,  Lincoln  was  prima- 
rily liable  for  the  payment  of  a  certain  note. 
He  took  some  money  belonging  to  the  plain- 
till  in  that  suit  and  paid  that  money  to  the 
holder  of  the  note.  He  then  sent  the  note 
to  the  man  from  whom  he  bad  obtained  tbe 
money,  and  in  an  action  by  the  latter  it  was 
held  that  when  Lincoln  had  taken  the  note 
up,  from  the  holder,  he  being  primarily  lia- 
ble, the  note  was  discharged ;  that,  had  Lin- 
coln brought  suit  on  the  note  when  he  took 
It  up,  there  conld  be  no  recovery  by  him, 
and,  as  the  note  was  past  due,  the  plaintiff 
in  the  case,  acquiring  or  getting  it  from  Lin- 
coln, merely  stood  in  Lincoln's  shoes. 

If  the  Ohio  case,  supra,  had  been  a  deci- 
sion by  the  Supreme  Court  of  this  state,  we 
would  hold  that  the  plaintiff  in  this  case 
has  no  cause  of  action. 

[2}  But  the  question,  what  is  the  relation 
of  a  stranger  or  third  party  to  commercial 
paper  when  he  puts  np  his  money  and  ac- 
quires possession  of  the  paper,  is  one,  un- 
der many  authorities,  of  intention ;  the  same 
to  be  ascertained  from  all  the  facts  and  cir- 
cumstances and  the  condition  of  the  parties 
surrounding  tbe  transaction. 

In  7  Cyc.  1026,  we  find  that  if  a  note  is 
paid  after  its  maturity  by  a  stranger,  it  will 
generally  be  held  to  be  a  purchase  and  not 
a  payment  of  the  instrument,  and  that 
whether  It  is  a  purchase  or  a  paynient  Is  a 
question  of  intention  to  be  determined  from 
the  facts,  acts,  and  declarations  of  the  par- 
ties, and  surrounding  clrcumstanoes,  citing 
a  great  number  of  decisions  from  nearly  all 
the  states. 

In  the  case  of  Swope  v.  LefBngwell,  72  Mo. 
348,  It  is  held  that,  if  a  stranger  to  a  no^e 
takes  it  up  with  his  money,  the  presumption 
is  that  It  was  a  purchase  and  not  a  payment, 
and  that  the  question  whether  it  was  a  pdr- 
chase  or  a  payment  Is  one  of  Intention.  See, 
also,  Kyne  v.  HJrsklne,  7  Mo.  App.  691;  Van- 
sandt  V.  Hobbs,  84  Mo.  App.  628;  Allen  v. 
Dermott  80  Mo.  loc.  cit  68;  Lipscomb  v. 
Talbott,  243  Mo.  1,  147  S.  W.  798;  Prather 
V.  Halrgrove,  214  Mo.  142,  112  a  W.  652. 

The  case  of  Harbeck  v.  Vanderbilt,  20  N. 
T.  885,  was  cited  with  approval  and  quoted 
frmn  in  the  case  of  Sw<^>e  t.  Lefflngw^,  72 
Mo.  348,  loc  cit  368-360.  In  the  case  of 
Harbeck  v.  VanderUIt  It  wa^  held,  in  dealing 
with  this  question,  that,  where  tbe  amount 
due  -upon  a  judgment  is  paid  wholly  or  in 
part  by  one  who  is  not  a  party  to  nor  hquad 
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by  It,  the  Jadgment  Is  extinguish^  or  not 
according  to  the  Intention  of  the  party  pay- 
ing. 

The  mle  Is  laid  down  as  (Nearly  against 
the  appellant's  contention  In  the  case-  of 
President,  Directors,  etc.,  of  the  Padflc  Bank 
▼.  Mitchell,  9  Mete.  (Mass.)  297,  as  It  Is  In 
his  favor  In  the  Ohio  case,  snpra.  That 
case  (the  Massachusetts  case)  Is  dted  with 
approval  in  the  case  of  Dodge  v.  Freedman's 
Saving  &  Trust  Ck>.,  9S  U.  S.  379,  23  U  Ed. 
920.  The  holding  of  the  Massachusetts  case 
Is  that  when  the  holder  of  a  bill  of  exdiange, 
accepted  for  the  accommodation  of  the  draw- 
er, sends  It  to  a  bank  for  collection,  and  the 
bank,  when  the  bill  comes  to  matnrtty,  pass- 
es the  amount  thereof  to  the  credit  of  the 
holder,  this  Is  not  such  a  payment  as  dis- 
charges the  acceptor ;  but  that  the  bank  suc- 
ceeds to  the  rights  of  the  holder,  and  may 
maintain  an  action  on  the  bill  against  the 
acceptor.  See,  also,  Ketchum  v.  Duncan,  96 
C.  S.  669,  24  L.  Ed.  868 ;  Wood  v.  Guarantee 
Trust  &  Safe  Deposit  Co.,  128  U.  S.  418,  9 
Sup.  Gt  131,  32  L.  Ed.  472;  and  Cnssen  r. 
Brandt,  97  Va.  1.  S2  S.  E.  791.  75  Am.  St 
Bep.  762: 

-  It  Is  held  In  the  case  of  Johnston  v.  Scbna- 
banm,  86  Ark.  82, 109  S.  W.  1163, 17  L.  B.  A. 
(N.  S.)  838,  15  Ann.  Ca&  876,  that,  where  a 
stranger  pays' the  amount  of  a  note  and  re- 
ceives a  delivery  of  it  to  himself  from  a 
bank  with  which  It  has  been  placed  for  col- 
lection only,,  such  stranger  is  a  purchaser 
of  the  paper. 

In  Daniel  on  Negotiable  Instruments  (6th 
Ed.)  .vol.  2,  H  1221  and  1222,  In  a  discussion 
of  this  question.  It  Is  declared  that  the  ques- 
tion whether  It  Is  a  payment  or  a  purchase 
Is  one  of  intention. 

The  question  is  squarely  met  and  decided 
in  the  case  of  McDonnell  v.  Bums,  83  Fed. 
866,  28  C.  O.  A.  174,  In  an  opinion  rendered 
by  Philips,  J.,  as  a  circuit  Judge,  which 
opinion  was  approved  and  adopted  on  an  ap- 
peal to  the  United  States  Circuit  Court  of 
Appeals.  In  that  case  it  wad  held  that  the 
indorsement  of  a  note  without  recourse,  after 
maturity,  by  a  bank  to  which  it  was  sent  for 
collection,  to  one  paying  full  value  therefor, 
but  who  prior  to  said  transfer  was  a  stranger 
thereto,  is  not  a  payment  of  the  debt,  but  Is 
a  valid  transfer  of  the  note  with  its  security. 

[<]  In  the  case  at  bar  the  evidence  of  the 
plaintiff  tended  to  show  that  the  Pemiscot 
County  Bank,  for  which  plaintiff  now  stands, 
was  a  stranger  to  the  note  in  question,  that 
It  advanced  the  full  face  value  out  of  its 
funds  and  paid  the  same  to  the  owner  and 
holder  of  the  note,  that  the  note  was  not 
marked  paid  nor  in  any  way  on  Its  face  shown 
to  have  been  paid,  and  that  It  was  In  the 
possession  of  the  Pemiscot  County  Bank. 
This,  we  think,  clearly  raised  a  question  of 
fact  to  be  determined  by  the  Jury  under  all 
the    dicomstanceii    and    conditions    as    to 


whether  or  not  the  Pohiscot'  County  Bank 
when  It  forwarded  the  draft  for  the  fuU 
amount  due  on  this  note  as.  a  stranger  In- 
tended to  pay  It  off  and  disdiarge  the  obli- 
gation or  intended  to  purchase  tiie  same.  We 
must  therefore  hold  against  the  appellant 
on  his  contention  that  under  these  facts  the 
plaintiff,  as  a  matter  of  law,  is  precluded 
from  suing  on  this  note. 

On  the  question  of  whether  the  amount 
paid  by  the  Pemiscot  County  Bank  to  the 
owner  and  holder  of  the  note  had  been  paid 
to  it  by  the  Missouri  Cottmi  Oil  Company, 
the  evidence  of  the  plaintiff  tended  to  show 
that  there  was  nothing  on  the  books  of  the 
bank  showing  a  charge  against  the  cotton 
oil  company  or  the  accounts  of  certain  of- 
ficers of  that  company  who  had  money  be- 
longing to  the  company ;  that  ia,  the  evidence 
of  the  plaintiff  tended  to  show  the  payment 
of  this  money  by  the  Pemiscot  County  Bank, 
and  also  tended  to  show  that  neither  the 
maker  of  the  note  nor  any  of  the  indorsers 
on  It  had  ever  paid  the  money  to  the  bank 
with  which  it  took  up  the  note  from  the 
owner  and  holder. 

[4]  While  on  this  subject,  we  thtaik  the 
trial  court  committed  reversible  error  in  the 
exclusion  of  certain  testimony  on  this  point. 
It  was  shown  without  controversy  that  the 
books  of  the  bank  failed  in  many  cases — yes, 
in  hundreds  of  instances — ^to  show  the  true 
and  proper  condition  of  its  accounts  and  the 
accounts  of  Its  customers;  the  books  failed  to 
show  deposits  that  had  been  made  run- 
ning into  the  hundreds  of  thousands  of  dol- 
lars, and  failed  to  show  credits  due  the  bank. 
It  was  also  disclosed  that  after  this  payment 
there  were  charges  against  the  Missouri  Cot- 
ton Oil  Company  on  the  bank's  books  which 
exceeded  the  amount  of  the  payment,  and  as 
to  some  of  these  items  shown  on  the  bank's 
books  the  plaintiff  did  not  disclose  In  what 
they  consisted.  If  the  Intention  of  the  Pem- 
iscot County  Bank  in  acquiring  and  holding 
possession  of  this  note  is  to  be  ascertained, 
then  evidence  offered  by  the  defendant  was 
Improperly  excluded.  The  defendant  under- 
took to  show  that  on  the  books  of  the  Pemis- 
cot Connty  Bank  this  note  had  never  been 
listed  ais  an  asset  of  the  bank,  and  the  court 
over  the  objection  and  exception  of  the  de- 
fendant, refused  to  allow  this  evidence  to 
go  in.  Defendant  also  undertook  to  show 
where  the  note  was  found  by  the  receiver 
after  taking  charge  of  the  bank,  and  this 
the  court  also  excluded.  We  think  these 
matters  are  material  in  ascertaining  the  in- 
tention of  the  bank.  If  the  note  was  not 
listed  as  an  asset  and  was  not  kept  by  the 
bank  where  valuable  papers— such  as  this 
was  If  it  was  purchased — were  kept,  the  Jury 
had  a  right  to  weigh  this  in  determining  the 
question  whether  the  bank  made  a  pnrdiase 
or  a  payment. 

Instruction  No.  1  given  by  the  court  ellml- 
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nated  entirely  the  question  of  Intention,  but 
told  the  Jury,  If  they  found  that  the  money 
was  paid  by  the  Pemlacot  Connty  Bank  and 
was  not  repaid  to  It  by  the  MlBsonrl  Cotton 
on.  Ck)inpany,  they  should  find  for  the  plain- 
tiff. This  was  erroneous.  The  same  error 
occurred'  In  Instructions  numbered  3  and  4 
glren  by  the  court 

[S]  It  was  proper  to  permit  the  plaintiff  to 
show  by  witness  Peck  the  condition  In  which 
he  found  the  books  and  papers  of  the  bank 
and  what  he  discovered  while  going  through 
the  books  and  papers  as  an  auditor.  It  was 
shown  that  the  books  were  voluminous.  The 
only  reasonable  and  practicable  way  In  which 
the  court  and  jury  could  be  Informed  con- 
cerning what  they  disclosed  was  by  taking 
the  testimony  of  some  one  who  had  examined 
them  with  a  view  of  ascertaining  the  facts 
concerning  this  transaction.  The  fact  that 
plaintiff  had  never  audited  bank  t>ook8  be- 
fore merely  went  to  the  weight  of  Ms  testi- 
mony. 

In  view  of  the  fact  that  the  case  must  be 
retried,  we  suggest  that  plaintiff,  if  so  advls- 
e6,  amend  its  petition  so  as  to  leave  no  donbt 
that  it  counts  upon  the  ownership  of  the  note 
in  the  Pemiscot  Oonnty  Bank  as  a  purchaser, 
and  that  It  either  file  the  original  note  with 
the  petition  or  a  verlfled  copy  thereof  to  con- 
form to  section  1844,  B.  S.  1009. 

[I,  7]  The  defendant,  who  Is  a  citizen  and 
resident  of  the  state  of  Tennessee,  filed  a 
motion  in  the  trial  court  aslcing  that  the 
plaintiff  be  required  to  make  the  other  five 
indorsers  of  this  note  parties  defendant,  and 
nlleged  In  his  motion  that  these  five  Indorsers 
were  all  residents  of  Pemiscot  county,  and 
that.  If  they  were  made  parties  defendant 
and  a  Judgment  should  be  rendered  in  favor 
of  the  plaintiff,  it  would  save  the  necessity  of 
litigation  for  contribution.  We  readily  agree 
with  the  plaintiff  that  It  was  not  error  for 
the  trial  court  to  overrule  this  motion,  as 
the  plaintiff  has  the  privilege  of  suing  aU  or 
any  ot  the  Indorsers  on  the  note.  However, 
In  this  case  the  plaintiff  is  a  receiver,  a  quasi 
public  official,  an  arm  of  the  court,  and  no 
good  reason  has  appeared  to  us  in  this  record 
why  the  receiver  should  not  be  entirely  will- 
ing to  Join  all  the  Indorsers  on  the  note  as 
defendants,  or  why  the  conrt  appointing 
such  receiver  would  not  on  application  made 
order  the  receiver  to  sue  all  parties  to  the 
note.  If  the  Indorsers  are  to  be  adjudged 
liable  for-  the  payment  of  this  note,  it  will 
undoubtedly  tend  to  avoid  further  litigation, 
among  themselves,  to  make  them  parties  to 
this  suit,  and  we  take  It  that  It  is  the  duty 
of  the  conrts  and  their  officers  and  receivers 
to  t>e  of  one  mind  In  the  matter  of  avoiding, 
whenever  feasible,  a  multiplicity  of  suits. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

BOBEBTSON,  P.  J„  and  STUBOIS,  X, 
concor. 


WILLIAMS  V.  DEJBBING  SOUTHWEST- 
EBN  BY.     (No.  1809.) 

(Springfield  Court  of  Appeals,    llissouri.    Dec. 
1«,  1916.)' 

1.  EviwEWT  DouAiN  €=9241  —  Bailboao  in 
Street— •DAMAQKS—lNSTBTJonowa 

In  action  for  damages  for  constructing  a 
railroad  in  street  in  front  of  plaintiff's  lots, 
where  neither  the  instructions  nor  the  evidence 
distinguished  tlie  permanent  damages  from  tem- 
porary damages  from  overflow  of  the  lots,  judg- 
ment for  plaintiff  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Cent  Dig.  \l  621-625;    Dec.  Dig.  «=> 

2,  Emiwent  Domaiw  «=»141(2)— Raiusoad  ik 

StBEBT— DaMA  SES. 

Tlie  permanent  damages  recoverable  for  con- 
structing a  railroad  in  the  street  in  front  of  lots 
are  the  difference  in  the  value  of  the  lots  bo- 
fore  and  after  such  construction. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (  873 ;   Dec.  Dig.  «=a41(2).] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;   Sterling  H.  McCarty,  Judge. 

Action  by  Ella  Williams  against  the  Deer- 
Ing  Southwestern  Railway,  a  corporation. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

R.  L.  Ward,  of  Carutheravllle,  for  appel- 
Unt  C.  G.  Sbepord,  of  Caruthersvllle,  for 
respondent 

ROBERTSON,  P.  J.  Plaintiff,  as  the  air 
leged  owner  of  a  tract  of  ground  in  the  dty 
of  Caruthersvllle  with  a  frontage  of  225  feet 
on  Fifteenth  street  sued  defendant  for  dam- 
ages alleged  to  have  been  caused  to  said  prop- 
erty by  It  in  constructing  Its  railroad  In  front 
thereof,  elevating  the  street  and  railroad 
track  above  the  natural  surface,  excavating 
so  as  to  make  a  ditch  9  feet  wide  and  3  feet 
deep  In  front  of  said  property  and  causing  the 
water  to  accumulate  and  overflow  her  prop^ 
erty  during  rains.  The  answer  of  the  defend- 
ant Is  a  general  denial,  and  it  alleges  that  it 
constructed  Its  railroad  along  said  street  un- 
der the  authority  therefor  given  It  by  an  ordi- 
nance of  said  city,  and  that  all  property  in 
the  vicinity  of  that  claimed  to  be  owned  by 
plaintiff  was  benefited  by  reason  of  the  drain- 
age thereby  afforded.  This  property  is  lower 
than  the  dikes  of  the  Mississippi  river  near 
which  it  Is  situated,  and  there  Is  not  much 
Irr^nlarlty  in  the  surface  of  plaintiff's  prop- 
erty and  the  surrounding  land.  There  is  tes- 
timony that  the  water  carried  In  tills  ditdi  at 
times  overflows  and  runs  onto  plaintiff's  prop- 
erty. The  testlmcmy  is  also  undisputed  that 
prior  to  the  construction  of  the  railroad  In 
1910  that  the  city  excavated  and  made  a  ditch 
for  drainage  purposes,  where  the  ditdi  now 
alleged  to  have  been  made  by  the  defendant 
Is  located,  which  drained  a  pond  on  a  portion 
of  plaintiff's  property.  There  is  some  testi- 
mony that  the  railroad  company  enlarged  tha 
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ditcb,  but  how  much  and  Its  effect  on  plain- 
tiff's property  is  not  shown.  There  Is  also 
testimony  that  a  slight  fill  was  made  by  the 
railroad  company  In  front  of  plaintiff's  prop- 
erty, and  as  to  its  height  the  testimony  ranges 
from  6  to  18  inches,  and  It  is  claimed  that  the 
ditch  encroaches  so  near  to  plaintiff's  prop- 
erty that  it  renders  ingress  and  egress  diffi- 
cult. We  find  no  testimony  that  gives  the 
width  of  the  street. 

The  Jury  trial  was  had,  and  a  verdict,  npon 
which  Jud^ent  was  Altered,  was  returned  in 
favor  of  plaintiff  for  |1,000,  and  the  defend- 
ant has  appealed. 

It  is  first  urged  that  there  is  no  proof  that 
plaintiff  was  the  owner  of  the  property  al- 
leged to  have  been  damaged.  We  think  there 
is  sufficient  proof  on  this  question,  but  if 
there  is  another  trial  plaintiff  can,  no  doubt, 
offer  her  deed  In  evidence  and  show  her  pos- 
session, but  if  defendant  is  making  no  serlons 
contention  on  this  point,  but  Is  simply  relying 
on  it  for  a  technical  avenue  of  escape  In  this 
suit,  plaintiff's  ownership  ought  to  be  admit- 
ted and  thus  eliminate  any  unnecessary  con- 
troversy. 

Defendant  contends  that,  since  it  had  a 
right  to  construct  its  railroad  upon  the  estab- 
lished grad^,  therefore  the  plaintiff  could  not 
be  heard  to  complain  When  it  did  this,  but  It 
had  no  more  right  than  did  the  city  to  change 
the  natural  grade  to  the  injury  of  plaintiff's 
property  without  due  compensation.  De 
Qeofroy  v.  Merchants'  Bridge  Terminal  R. 
Co.,  179  Mo.  898,  714,  79  S.  W.  386,  64  L.  K. 
A.  959,  101  Am.  St  Rep.  524,  and  Sheely  v. 
Kansas  City  Cable  R.  Co.,  94  Mo.  574,  579,  7 
S.  W.  579,  4  Am.  St.  Rep.  S96. 

[1]  It  is  also  contended  in  behalf  of  appel- 
lant that  for  such  damages  as  were  not  per- 
manent, but  temporary,  such  as  the  overflow, 
recovery  could  not  be  had,  except  for  damages 
buffered  up  to  the  date  of  the  commencement 
of  the  suit,  and  this  theory  of  the  law  the 
plaintiff  does  not  controvert,  but' seeks  to  so 
construe  the  facts  as  to  obviate  the  effects  of 
an  Instruction  wherein  the  alleged  permanent 
Injuries  and  the  temporary  injuries  caused  by 
the  overflow  are  undistinguished.  The  Jury 
was  told  that  they  could  take  into  considera- 
tion not  only  what  was  considered  as  perma- 
nent damages,  but  also  the  overflow,  and  as- 
sess the  damages,  and  then  when  the  rule  for 
measuring  the  damages  was  laid  down  it  was 
stated  to  be  the  difference  between  the  value 
of  said  property  Just  before  and  after  the 
railroad  was  constructed.  If  the  testimony 
were  such  that  it  could  be  ascertained  what 
the  damages  caused  by  the  overflow  were  and 
to  distinguish  them  from  the  alleged  perma- 
nent damages,  there  might  be  some  method 
whereby  the  contention  of  the  plaintiff  could 
be  applied  with  favorable  results,  but  there 
was  not  even  any  testimony  from  which  the 
Jury  could  divide  the  damages,  had  a  proper 


Instruction  been  given;  BV>r  these  reasons, 
which  in  effect  answered  the  principal  coa- 
tentlons  of  the  appellant,  though  not  in  detail 
or  In  their  order,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded. 

[2]  If  there  is  another  trial  of  this  case, 
much  uncertainty  and  nnnecessary  delay  may 
be  obviated  by  making  clear  the  exact  situ- 
ation In  front  of  plaintiff's  property  before 
and  after  the  construction  of  the  raUroad. 
These  are  things  that  are  undoubtedly  suscep- 
tible of  clear  proof.  The  defendant  cannot 
be  held  liable  for  a  ditch  that  was  construct- 
ed there  prior  to  the  time  when  the  defendant 
constructed  its  railroad.  If  defendant  chang- 
ed the  ditch,  then  such  fact  can  certainly  be 
proved,  and  to  what  extent  the  ditdi  was 
changed  and  its  effect.  If  of  an  injurious  char- 
acter, on  plaintifTs  property.  Proof  as  to  the 
value  of  the  property  before  and  after  the 
constructlcHi  of  the  railroad  and  the  effect  of 
the  overflow,  if  any,  ought  to  be  capable  of 
clear  proof.  If  plaintiff  has  really  suffered 
damages,  she  ought  to  be  able  to  make  her 
proof  clear  on  all  the  Important  Issues  involv- 
ed, much  clearer  than  the  record  before  us 
discloses.  Upon  the  record  and  its  sufficiency 
to  sustain  a  Judgment  for  $1,000  more  might 
be  said  if  it  were  an  essential  or  the  only 
point  Involved  In  the  case. 

The  Judgment  is  reversed,  and  the  Cause  re- 
manded. 

FARRINQTON  and  STOBOIS,  JJ.,  concur. 


KING  ▼.  SLIQO  FURNACE  CO. 

0^0.  1881.) 

(Springfield  Court  of   Appeals.     MissourL 

Dec.  16,  1916.) 

1.  MoBTOAOXs   «=>217—Tbe8fa88— Right   or 
Action. 

As  against  strangers,  the  mortgagor  of  real- 
ty remains  the  owner,  and  they  cannot  plead  the 
mortgage  in  defense  to  actions  for  trespass  or 
injuries  to  the  property. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  iS  559-562;  Dec.  Dig.  «=»2173 

2.  Taxation  <s=>760— Tax  Dbkd— Vautoitt— 
REcrrAL  OF  Namb. 

A  tax  deed,  regular  on  its  face,  which  recit- 
ed a  judgment  against  "Reynor"  instead  of  "Ry- 
nor,"  the  then  boluer  of  the  legal  title,  unless 
based  on  constructive  service,  conveyed  the 
lands,  and  not  merely  the  interest  of  the  person 
or  persons  therein. 

[Kd.   Note.— For  othor   cases,   see  Taxation, 
Cent.  Dig.  t  1509;   Dec  Dig.  <3=>760.] 

3.  Taxation    «=>788(3)  —  Tax   Tixub  — Pm- 
sumptions. 

As  against  a  trespasser  not  asserting  any 
title  or  right  in  the  land,  the  person  having  con- 
structive possession  vinder  a  tax  deed,_  fair  on 
its  face,  and  conveying  the  land  to  him,  need 
not  show  that  the  proceedings  leading  np  to  the 
tax  sale  were  regular,  but  the  presamption 
obtains  that  the  necessary  official  acta  ana  the 
attempted  transfer  by  judicial  process  were 
regular  and  according  to  law. 

[Ed.   Note. — For   other  cases,   see    Taxation, 
Cent  Dig.  {  1559;    Dec.  Dig.  «=3788(3).] 
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i.  JtlDaUira  «aa2S&-GONVOBiaTX  to  Plsad- 
IHG8. 

In  a  salt  for  trespass  in  connection  irith 
other  persons  in  cutting  and  removiog  plain- 
tiPs  tLnber,  brought  under  Ber.  St  190e,  | 
5448,  providing  for  treble  damages  when  a  per- 
son shall  cat,  injure,  or  destroy  any  trees  or  tim- 
ber growing  on  the  lands  of  another  in  which  he 
has  no  interest,  where  the  jury  found  that 
plaintiff  purchased  the  timber,  not  knowing 
that  It  had  be«i  cut  from  the  plaintiffa  lands, 
and  was  therefore  not  liable  ander  the  statute, 
the  idaintiff  cannot  recover  as  on  a  common-law 
action  for  a  conversion  of  the  property  taken, 
although  he  could  have  sued  in  conversion,  and 
the  verdict  i^  equivalent  to  a  finding  for  the 
defendant. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  436;  Dec.  Dig.  <8=3250.] 

Appeal  from  Qircolt  Court,  Iron  Connty; 
R  M.  Dearing,  Judge. 

Action  by  William  King  against  the  Sllgo 
Farnace  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

E!dgar  ft  Edgar,  of  Irontcm,  and  Watts, 
Gentry  &  Lee,  of  St  Louis,  for  appellant. 
Ernest  A.  Green,  of  8t  Louis,  for  respond- 
ent. 

STUROIS,  J.  This  1b  an  action  for  tres- 
pass, charging  defendant,  in  connection  and 
collusion  with  other  persons,  with  cutting 
and  removing  timber  and  railroad  ties  made 
therefrom  on  plalntUTs  lands  in  Iron  county. 
The  petition  Is  in  five  counts,  Identical  In 
form,  and  each  describing  a  particular  tract 
of  land.  Each  count  charges  defendant  with 
willfal  trespass  committed  without  any  claim 
of  right  or  title  in  the  land  or  timber,  and 
asking  for  treble  damages  under  section  5448, 
B.  S.  1909.  Bach  count  refers  to  and  states 
a  good  cause  of  action  under  such  statute. 
The  plaintiff  recovered  on  each  count,  the 
verdicts  aggregating  $1,000,  and  each  reciting 
that  defendant  took  (purchased)  the  timber 
(ties)  without  knowledge  that  same  had  been 
wrongfully  taken  from  the  lands  of  plaintiff. 

[1]  It  was  shown  that  the  lands  In  ques- 
tion were  Incumbered  by  a  deed  of  trust  in 
the  nature  of  a  mortgage  at  the  time  the 
timber  was  taken,  and  defendant  contends 
that  the  trustee  or  beuefldary  therein  is  the 
party  entitled  to  sue  and  recover  the  dam- 
ages instead  of  the  mortgagor.  The  deed  of 
trust,  was  still  outstanding,  but  no  steps  had 
been  taken  to  foreclose  the  same  or  take 
possession  thereunder.  The  law  in  this  state 
is,  as  stated  in  27  Cyc.  1272,  that: 

"As  against  strangers,  the  mortgagor  of  real- 
ty remains  the  owner,  and  they  cannot  plead 
tne  mortgage  in  defense  to  actions  against  them 
for  trespass  or  injuries  to  the  property."  Logan 
V.  Railroad.  43  Mo.  App.  71,  74;  Watts  v. 
Loomis,  81  Mo.  286. 

The  cases  dted  by  defendant  (Chouteau  v. 
Boughton,  100  Mo.  406,  13  S.  W.  877;  Helt- 
kamp  ▼.  La  Motte  Granite  Co.,  59  Mo.  App. 
244;  Life  Insurance  Co.  v.  Mangold,  83  Mo. 
App.  281)  go  no  further  than  to  hold  that 
sndi  mortgagee  or  beneficiary  can,  after  fore- 


closure and  acciuiring  title  to  the  land,  re-, 
cover  for  prior  trespass,  4hnlnishing  the 
value  of  the  land,  which  failed  to  sell  for 
enough  to  pay  the  secured  debt.  In  Heit- 
kamp  V.  La  Motte  Granite  Co.,  58  Mo.  App. 
244,  250,  the  court  expressly  recognizes  the 
role  that  prior  to  entry  or  foreclosure  the 
mortgagee  cannot  recover  for  a  trespass  un- 
less fraudulently  committed  for  the  purpose 
of  impairing  the  security. 

C2]  Another  point  raised  by  defendant  is 
that  as  this  land  was  not  in  the  actual  pos- 
session of  the  plaintiff,  he  cannot  recover,  ex- 
c^t  upon  proof  of  title  In  him,  and  that  as  to 
the  land  described  in  the  second  count  of  the 
petition  plaintiff's  title  falls  because  his  ti- 
tle depends  on  a  tax  deed  which  recites  a 
tax  Judgment  against  Daniel  Reynor  instead 
of  Daniel  Rynor,  the  then  holder  of  the  legal 
and  record  title.  Defendant  rests  bis  argu- 
ment on  the  ground  that  the  tax  suit  must 
be  against  the  real  or  record  owner,  and  that 
Reynor  was  not  such  owner,  nor  ia  Beynor 
Idem  Bonana  with  Rynor.  It  is  insisted  that 
these  names  are  pronounced  differently, 
Rynor  being  pronounced  Blnor,  and  Reynor 
being  pronounced  Ranor.  A  number  of  cases 
are  cited  wherein  courts  resorted  to  this  doc- 
trine in  order  to  preserve  the  land  to  the 
real  owner  as  against  a  purchaser  In  a  tax 
proceeding  based  on  constructive  service. 
There  is  grave  doubt  as  to  whether  these 
names  would  not  be  pronounced  the  same 
even  to  the  attentive  ear,  but  we  need  not 
let  the  case  ride  off  on  that  doctrine.  The 
doctrine  invoked  is  applicable  only  to  suits 
based  on  constructive  service,  and  since  noth- 
ing but  the  tax  deed  was  put  in  evidence, 
there  is  no  showing  that  the  judgment  and 
sale  were  based  on  constructive  service,  ex- 
cept what  Inference  might  be  drawn  from  the 
recital  In  the  tax  deed  that  the  Judgment 
was  "against  Daniel  Reynor  and  all  interest- 
ed unknown  parties."  There  may  have  been 
personal  service  on  Daniel  Bynor  and  con- 
structive service  as  to  the  unknown  parties, 
and  the  mere  misapelling  of  his  name  in°  the 
summons  or  Judgment,  or  both,  would  not  in- 
validate a  Judgment  bad  on  personal  service. 
The  tax  deed  recites  the  Judgment,  issuance 
of  execution,  due  advertisement  and  sale  of 
the  land,  and  conveys  the  land,  and  not  mere- 
ly the  interest  of  any  person  or  persons  there- 
in. The  deed  itself  does  not  show  that  the 
tax  Judgment  and  sale  are  void.  Smith  v. 
Vickery,  235  Mo.  413,  421,  138  S.  W.  502. 

[8]  Moreover,  this  Is  not  a  contest  between 
parties  claiming  ownership  of  the  land,  the 
one  under  a  tax  sale  and  deed  and  the  other 
imder  the  original  ownership.  Defendant  as- 
serts no  title  or  claim  of  title  or  Interest 
whatever  In  this  land,  and  is  a  naked  trespass- 
er— a  stranger  to  the  title— seeking  to  Jus- 
tify his  trespass,  not  on  any  claim  of  right, 
but  solely  on  the  defects  in  his  adversary's 
paper  title,  constituting  fair  color  of  title 
at  least.    The  rule  In  such  cases  Is  that,  as 
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egalnst  such  trespasser  not  asserting  any 
title  or  rlgbt  in  the  land,  the  person  having 
constructive  possession  under  a  tax  deed,  fair 
on  Its  face  and  conveying  the  land  to  him, 
need  not  show  that  the  proceedings  leading 
up  to  the  tax  sale  were  regular;  bat  the 
presumption  obtains  that  the  official  acts  nec- 
essary to  be  performed  In  order  to  make  a 
valid  sale  were  taken,  and  that  the  attempted 
transfer  of  title  by  Judicial  process  was 
regular  and  according  to  law.  Such  is  the 
law  as  declared  by  Goode,  J.,  in  his  able 
opinion  in  Kries  v.  Land  &  Lumber  Co.,  121 
Mo.  App.  184,  98  S.  W.  1086,  from  which  we 
quote: 
"In  view  of  the  foregoing  authorities  and  the 

Erisciples  they  announce,  we  feel  justified  in 
olding  in  the  present  contest  l>etween  the 
plaintiff  and  the  defendant  company,  which  has 
shown  to  have  had  no  color  of  title  to  the  tim- 
l)er  in  controversy  or  any  sort  of  right  to  enter 


on  the  land  where  it  grew,  that  the  proceedings 
leading  up  to  the  tax  deed  in  plaintiff's  chain  of 
title  should  be  presumed  to  have  been  regular, 


and  therefore  that  she  had  the  legal  title  and 
constructive  possession  at  the  time  of  the  tres- 
pass by  defendant." 

This  opinion  shows  great  research  and 
cites  a  wealth  of  authorities,  principally  from 
other  Jurisdictions,  as  the  question  was  some- 
what new,  and  is  in  striking  contrast  to 
many  opinions  giving  merely  the  first  impres- 
sions of  the  writer,  without  taking  the 
trouble  to  see  if  his  views  are  in  accord  with 
Judicial  wisdom  and  learning.  This  point 
having  there  been  so  ably  and  exhaustively 
treated,  it  is  unnecessary  for  us  to  again  re- 
view the  authorities. 

[4]  The  next  contention  is  that  the  Instmc- 
ttons,  verdict,  and  Judgment  based  thereon 
are  erroneous  in  allowing  single  damages 
only,  since  the  cause  of  action  is  for  treble 
damages  under  the  statute.  Defendant  as- 
serts that  since  the  case  is  based  on  the  stat- 
ute for  treble  damages  no  recovery  can  be 
had  for  the  actual  value  of  the  ties,  where 
the  finding  is-  that  the  ties  were  innocently 
bought  by  defendant  without  knowledge 
that  the  timber  did  not  belong  to  the  parties 
taking  the  same.  The  evidence  is  such  as  to 
warrant  the  finding  that  defendant  did  no 
more  than  buy  ties  at  its  yards  from  certain 
tie  haulers,  who  in  fact  had  cut  same  from 
plaintiff's  lands,  defendant  not  knowing  this 
fact  and  being  under  the  belief  that  the  tie 
haulers  were  the  owners  of  the  ties:  This, 
in  effect,  is  what  the  Jury  found.  Defendant 
Invokes  the  doctrine  that  a  plaintiff  cannot 
sue  on  one  cause  of  action  and  recover  on 
another,  and  that  in  this  case  plaintiff  has 
sued  on  a  penal  statute,  giving  treble  dam- 
ages, and  is  allowed  to  recover  as  on  a  com- 
mon-law action  for  conversion  of  the  prop- 
erty taken.  If  we  are  to  follow  the  adjudg- 
ed cases,  there  is  no  escape  from  defendant's 
contention  in  this  respect,  though  contrary 
to  our  first  impression.  The  evidence  here 
shows  that  defendant  bought  some  of  these 
ties  from  haulers  who  represented  that  same 
came  from  the  land  of  one  Isenberg,  whom 


defendant  paid  for  same,  aUhoagh  plaintiff's 
evidence  is  to  the  effect  that  they  were  cat 
from  bis  land.  The  recital  In  the  verdicts, 
following  plalntiflTs  Instruction,  is  that: 

"The  timber  [ties]  received  and  taken  [bought] 
by  drfendant  was  taken  [bought]  without  the 
knowledge  that  it  had  been  wrongfully  taken 
from  the  lands  of  the  plaintiff." 

Under  such  finding  the  plaintiff  cannot  re- 
cover in  this  action,  even  if  he  conld  have 
had  he  sued  in  conversion,  and  the  verdict 
is  equivalent  to  a  finding  for  defendant  The 
case  of  Oaris  v.  Nimmons  &  Bepnett,  92  Mo. 
App.  66,  71,  Is'  a  case  for  treble  damages  un- 
der the  statute,  and  the  court  there  held: 

"The  law  on  the  subject  of  partici nation  in 
trespasses  of  thi.^)  kind  is  so  far  settled  as  to 
affirm  the  proposition  that  where  a  party  buys 
timber  which  has  been  wrongfully  and  unlawful- 
ly cut  from  another's  real  property,  and  ac- 
quires the  same  with  'guilty  knowledge  of  the 
trespass,'  the  purchaser,  in  such  circumstances, 
becomes  a  party  to  said  trespass  itself,  and  may 
be  held  to  answer  therefor.  It  is  not  sufficient 
in  this  kind  of  action  to  show  that  a  purchaser 
has  bought  timber  wrongfully  cut  from  another's 
land.  It  is  necessary,  in  order  to  fix  liability, 
to  further  prove  that  at  the  time  the  buyer 
acquired  the  timber  he  was  aware  that  the 
same  had  been  wrongfully  taken  from  another's 
land.  Neither  the  statute  nor  any  other  law 
holds  one  answerable  for  a  trespass  of  this  sort 
without  proof  that  the  property  was  obtained 
with  knowledge  that  the  seller  was  not  the  true 
owner  thereof,  and  that  it  had  been  acquired 
by  the  trespass  complained  of  (citing  authori- 
ties). No  count  of  the  petition  in  this  case 
can  fairly  be  construed  to  contain  a  claim  for 
mere  conversion  of  the  property.  If  mere  con- 
version of  the  timber  bad  been  charged,  oth- 
er principles  might  be  applicable  which  are 
not  now  germane  to  the  merits  of  the  contro- 
versy." 

In  HolUday  v.  Jackson,  30  Ma  App.  263. 
the  court  held  (syllabus^: 

"In  order  to  hold  a  party  liable  for  a  trespass 
who  was  not  personally  present  and  participat- 
ing therein,  it  is  not  sufficient  to  show  only 
that  he  received  the  fruits  of  the  trespass. 
There  must  also  be  evidence  tending  to  prove 
that  be  received  them  with  a  guilty  and  assent- 
ing knowledge  of  the  fact  that  they  were  pro- 
cured by  a  trespass." 

The  facts  being  as  stated,  the  defendant 
was  absolutely  discharged.  In  Land  &  Lum- 
ber Co.  V.  Tie  Co.,  79  Mo.  App.  543,  a  suit 
for  treble  damages  under  the  statute,  the 
court  said  that  an  instruction  was'  proper, 
and  "properly  submitted  the  only  hssue  in  the 
case,"  which  told  the  Jury  that,  although 
certain  parties  cut  timber  on  plaintiff's  land 
and  made  same  into  ties  and  then  hauled  the 
ties  to  defendant's  tieyards  and  sold  them  to 
defendant,  yet  unless  defendant  had  knowl- 
edge of  the  fact  that  the  timber  from  wbidi 
the  ties  were  made  had  been  obtained  from 
plaintiff's  land  by  trespass  and  without  com- 
pensation, the  verdict  should  be  for  defend- 
ant In  McGormick  v.  Kaye,  41  Ma  App. 
263,  267,  where  an  action  was  for  treble  dam- 
ages  under  the  statute,  the  court  held: 

"This  being,  i.n  form  and  substance,  an  action 
for  a  penalty  on  the  statute,  the  plaintiff  will 
not  be  permitted  at  the  trial— with  a  view  of 
avoiding  the  limitation  of  three  years  applicable 
to  such  an  action — to  recover  as  for  a  common- 
law  trespass,  which  may  not  be  barred.    Plain- 
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dff  baa  ehoaen  hi«  ground  of  action,  And  invit- 
ed detatdanta  to  meet  him  tltereon,  and  he 
cannot  avoid  the  result  of  bis  pwn  chooaing." 

HoUlday  t.  Jadcsoa,  Zl  Ma  App.  660,  bolda 
tbat  the  changing  of  a  cause  ot  action  for 
treble  damages  under  the  statute  to  <«e  at 
common  law  for  single  damages  is  a  change 
to  an  entirely  new  and  dlflereat  cause  of 
action.  Bee,  also.  Mo.  Lumber  Go.  ▼.  Zeltin- 
ger,  45  Mo.  App.  U4,  123.  The  plaintift  baa 
yet  Ills  remedy  if  he  desires  to  sue  for  single 
damages. 

These  mlinga  are  in  no  way  In  conflict 
with  the  rulings  in  other  cases,  to  the  effect 
that  where  a  petition  lacks  essential  elements 
of  stating  a  cause  of  action  under  the  stat- 
ute for  treble  damages,  it  may  yet  be  good  as 
a  pleading  for  single  damages,  and,  treating 
it  as  such,  plaintiff  can  recover  accordingly. 
O'Bannon  v.  RaUroad,  111  Mo.  App.  202,  206, 
8S  S.  W.  603  and  cases  dted. 

The  result  is  that,  since  on  the  facts  found 
by  the  Jury  the  plaintiff  cannot  recover  in 
this  action,  the  Judgment  must  be  reversed 
and  the  cause  remanded. 


ROBERTSON,  P.  J. 
J.,  concur. 


and  FARRINGTON, 


PI.YNN   V.   ST.   LOUIS   SOUTHWESTERN 

BY.  CO.    (No.  1923.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

16, 1016.    Rehearing  Denied  Jan.  1, 1917.) 

1.  Gabbibks  4=9820(4)— Actions  fob  Assaitlt 
— Dehubbbb  to  Evidkkcb. 

Where  the  evidoiee.  In  a  passenger's  action 
for  an  assault  committed  by  a  conductor,  was 
conflicting,  defendant's  demurrer  thereto  was 
properly  overruled. 

[Ed.  Note.— For  other  .cases,  see  Carriers, 
Dec.  Dig.  «=8320(4).] 

2.  CjlKBIKRS  «s»321(22)— Puritivi  D^&Kaqes— 
iNSTBUCnONS— "Wahton." 

In  a  passenger's  action  for  a  lustful  assault 
committed  by  the  conductor,  an  Instruction  au- 
thorizing the  assessment  of  punitive  damages  if 
the  assault  was  committed  in  a  wHlfnl.  wanton, 
and  unlawful  manner,  and  defining  "wanton" 
as  being  "in  a  manner  wholly  disregarding  the 
right  of  the  plaintiff,"  was  not  erroneous  for 
failare  to  require  a  finding  of  the  lustful  char- 
acter of  the  assault,  especially  where  other  in- 
structions required  as  a  prerequisite  to  a  ver- 
dict for  plabitiff  that  the  jury  find  the  assault 
to  have  been  lustfully  and  lasciviously  made. 

(Ed.  Note. — For  other  cages,  see  Carriers, 
Cwit.  Dig.  {  1343 ;  Dec  Dig.  «=5>321(22).  ■ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Wanton.} 

3.  Assault  and  BATmaY  «=»30— PtmmvK 

DAVAOES — B^NDINQ. 

A  finding  of  a  wUIful  and  wanton  assault 
is  sufficient  to  support  a  recovery  of  punitive 
damages. 

lEd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  64 ;   Dec.  Dig.  <8=>39.1 

4.  Cakbibbs  «=»321(22>— PtmrriVB  Damages— 
Irsxbuction. 

In  a  passenger's  action  for  a  willful  and 
wanton  assault  by  the  conductor,  it  was  not 
error  to  instruct  that  the  Jury  could  assess  an 
additional  smn  as  punitive  damages  "as  a  pun- 
ishment to  defendant  and  as  a  protection  to 


society  and  a  warning  to  others,  as  in  your  dis> 
cretion  yon  may  deem  proper." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1843;  Dec.  Dig.  «=>321(^).] 

6.  Cabbierb  ®=»319(3)— Punitive  DAHAaES— 

Excessive  Recovert— Assault. 
Recovery  of  a  judgment  for  $1,600  as  puni- 
tive damages,  in  addition  to  ^500  recovered  as 
actual  compensatory  damages,  for  a  wanton  and 
lustful  assault  committed  by  the  conductor  on  a 
female  passenger,  was  not  excessive. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1344,  1845 ;  Dec.  Dig.  «=9319(3).] 

Appeal  from  Circuit  Court,  Scott  County; 
Frank  Kelly,  Judge. 

Action  by  Birdie  Flyon  against  the  St 
Louis  Southwestern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

£dw.  A.  Haid  and  A.  L.  Bnrford,  both  of 
St.  Louis,  and  Wammacli  4k  Welbom,  of 
Bloomfleld,  for  appellant  Tbomas  F.  Uine, 
of  Cape  Girardeau,  and  W.  L.  Proffer,  of 
Illmo,  for  iwspondent 

FARRINGTON,  J.  Plaintiff  Obtained  a 
verdict  in  the  sum  of  |3,600  damages  against 
defendant,  $1,600  of  which  was  assessed  as 
actual,  and  $2,000  as  punitive,  damages.  Be- 
fore tile  motion  for  a  new  trial  was  passed 
on,  the  plaintiff  remitted  $1,000  of  the 
amount  allowed  as  actual  damages  and  $600 
Of  the  amount  allowed  as  pnnlUve  damagea 

[1]  The  action  is  based  on  an  alleged  as- 
sault, and  insulting,  abusive  ccmduct  of  one 
of  defendant's  servants,  a  conductor  on  one 
of  its  passenger  trains.  There  is  a  clear 
conflict  in  the  evidence.  Plaintiff  testified 
that  while  she  was  a  passenger  on  one  of  de- 
fendant's passenger  trains  going  from  Illmo, 
Mo.,  to  Texarliana,  Ark.,  she  was  assaulted 
and  Insulted  by  James  Blrdsong,  the  conduc- 
tor on  the  train,  in  that  he  continually  came 
and  sat  beside  her,  made  indecent  and  In- 
sulting proposals  to  ber  of  a  licentious  na- 
ture, leaned  over  against  her,  and  with  bis 
hand  took  hold  once  of  her  breast  and  at  an- 
other time  of  her  thigh;  that  she  was  sick 
nt  the  time,  and  was  greatly  humiliated  and 
snffered  for  some  time  afterward  from  nerv- 
ousness on  account  of  the  manner  in  which 
she  was  treated.  The  evidence  for  plaintiff 
further  showed  that  soon  after  the  occur- 
rence she  made  complaint  to  the  defendant's 
superintendent,  and  that  no  >dl8charge  or 
reprimand  had  been  made.  ^Testimony  of 
other  passengers  on  the  train  tends  to  sup- 
port the  plaintiff  in  her  charges.  It  is  true 
that  she  made  no  outcry  at  the  time  nor  call- 
ed for  help.  We,  however,  surmise  that  the 
Jury  took  into  account  that  a  woman  on  a 
train  among  strangers  might,  so  long  as  she 
did  not  feel  that  she  was  in  absolute  and  Im- 
mediate  danger,  refrain  from  making  a  pub- 
lic spectacle  of  herself  on  account  of  the  al- 
leged proposals  and  conduct  of  this  trainman 
toward  her.    The  plaintiff  also  testified  she 
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could  detect  tbe  odor  of  whiaky  In  bis 
breath,  and  that  he  asked  ber  to  bare  a  gin- 
ger ale  highball  with  him.  Tbe  defendant's 
evidence  by  the  conductor,  Blrdsong,  con- 
tradicted that  of  the  plaintiffs  The  qnestlon 
was  therefore  one  for  the  Jury  to  determine. 
The  statement  of  facts  hereinbefore  made 
shows  there  was  substantial  evidence  In  sup- 
port of  the  verdict  This  disposes  of  defend- 
ant's contention  that  its  demurrer  to  the 
evidence  should  have  been  sustained. 

[2, 3]  In  the  petition,  the  assault  was  char- 
acterized as  being  willful,  wanton,  wicked, 
licentious,  and  lustful.  The  instruction  on 
punitive  damages  authorized  the  Jury  to  as- 
sess damages  if  the  assault  was  committed 
In  a  willful,  wanton,  and  unlawful  manner, 
and  defined  "wanton"  as  being  'In  a  manner 
wholly  disregarding  the  right  of  the  plain- 
tiff." Defendant  criticizes  this  Instruction 
because  it  lacked  a  requirement  of  a  finding 
of  the  lustful  character  of  the  assault 
Plaintiff  does  allege  in  her  petition  that 
there  was  a  willful  and  wanton  assault  and 
the  Instruction  required  a  finding  of  a  will- 
ful and  wanton  assault  This  Is  suffldoit 
to  support  a  recovery  of  punitive  damages. 
Jennings  v.  Appleman,  169  Mo.  App.  12,  139 
8.  W.  817.  Instructions  of  both  plaintiff  and 
defendant  required  that,  before  the  Jury 
could  find  a  verdict  for  the  plaintiff,  they 
must  find  from  the  evidence  that  the  assault 
made  by  Blrdsong  was  lustfully  and  lasciv- 
iously made. 

[4]  It  is  contended  that  the  court  erred  In 
instructing  the  Jury  that  they  should  assess 
an  additional  sum  as  punitive  damages  "as 
a  punishment  to  defendant  and  as  a  protec- 
tion to  society  and  a  warning  to  others,  as 
in  your  discretion  you  may  deem  proper," 
etc.  We  see  no  objection  to  letting  the  Jury 
know  the  law  In  exercising  their  discretion 
In  this  respect  It  Is  elementary  law  that 
punitive  damages  are  given  to  punish  In 
the  particular  case  and  to  serve  as  a  warn- 
ing to  others  to  desist  from  such  wrongful 
acts.  Ickenroth  v.  St  Louis  Transit  Co.,  102 
Mo.  App.  597,  617,  77  S.  W.  lOB. 

A  number  of  objections  are  made  to  other 
instructions,  all  of  which  we  have  examined. 
Some  of  the  alleged  errors  were  clearly  cur- 
ed by  defendant's  instructions,  and  the  other 
errors  relied  upon  are  not  of  sutfident  grav- 
ity to  work  a  reversal. 

[{]  It  Is  said  that  the  Judgment  Is  exces- 
sive. To  this  we  can  In  no  wise  assent  Tbe 
actual  oompensatory  damages  allowad  In 
this  Judgment  was  only  $500,  and  tbe  puni- 
tive damages  given  by  the  Judgment  was 
$1,500.  We  venture  the  assertion  that  no 
Jury  or  court  in  Missouri  so  lightly  estimates 
the  dignity  and  virtue  of  womankind  as  to 
brand  as  excessive  a  $1,500  fine  against  an 
individual  in  whose  care  and  protection  a 
woman  is  placed  and  who  In  the  exercise  of 
that  trust  attempts  to  debauch  and  disgrace 


ber.  The  evidence  showed  that  this  conduc- 
tor not  only  tried  to  induce  the  plaintifl  to 
go  to  tbe  sleeping  car  and  take  a  berth  with 
him  and  offered  her  money  to  get  off  the  train 
at  Jonesboro  and  go  to  a  hotd  with  him,  but 
that  he  took  hold  of  her  and  forced  bis  at- 
tentions on  her  in  the  manner  described. 
Tbe  lower  court  has  set  the  figure  at  which 
this  verdict  In  plaintiff's  favor  is  to  stand, 
and  this  court  will  not  meddle  with  It 
The  Judgment  is  affirmed. 

BOBEBTSON,  P.  J.,  and  STUBGIS,  J., 
concur. 


STANLET  et  al.  v.  WEBEB  IMPLEMENT  & 
VEHICLE  CO.     (No.  1938.) 

(Springfield  Court  of  Appeals.    MiasourL    Dec. 
16,  191&) 

1.  Pabtcbs  «=>15— Plaintijts— Joiwdeb. 

Under  Rev.  St.  1909,  §  1729,  requiring  ac- 
tions to  be  prosecuted  by  the  real  party  in  in- 
terest, and  section  1731,  allowing  all  persons 
having  an  interest  to  join  as  plaintiffs,  tne  buy- 
er of  an  automobile  and  a  conditional  sale  pur- 
chaser from  him  properly  joined  in  an  action 
against  the  seller  based  upon  breach  of  the 
soles  contract 

[Ed.  Note.— For  other  cases,  see  Parties  Cent 
Dig.  {§  1589,  1598-1601;  Dec  Dig.  <^»15.] 

2.  Saijss  «=»181(5)— Bhkach  or  Cokthact— 

AnUISSIBn.ITT  OF  EVIDBNCI. 

Where  plaintiff  buyer  claiined  that  defend- 
ant seller  breached  a  sales  contract  in  not  de- 
livering an  automobile  in  good  condition,  evi- 
dence covering  the  repairs  to  the  car  for  some 
18  months  after  the  delivery  was  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  480;  Dec.  Dig.  <S=»181(6).] 

3.  Sales   ^3l81(5)— Bi^ach  or  Comtbaot— 
Admissibilitt  of  'Evidencb. 

Where  plaintiff  claimed  that  an  automobile 
was  not  delivered  in  proper  condition,  testimony 
that  car  was  of  a  kind  and  make  of  little  in- 
herent value  is  incompetent. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  480;  Dec  Dig.  «S=18i(5).] 

4.  Sales   «=>181(5)— Bbbach  or  CoimAOr— 
ADMissiBiirrY   of  EvtnENCE. 

Where  plaintiff  buyer  claimed  the  seller 
breached  a  sales  contract  by  not  delivering  an 
automobile  in  good  condition,  testimony  that 
the  car  was  not  of  the  value  placed  upon  it  by 
defendant  when  making  the  trade  is  immaterial. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  480;  Dec.  Dig.  «=>181(5).] 

5.  Sales  1^968— Conbibdctiom  of  ComnACi 
—Repairs. 

An  automobile  sales  contract,  providing  that 
it  was  subject  to  acceptance  by  the  seller,  who 
reserved  right  to  fill  orders  to  the  extent  of  its 
ability,  etc.,  refers  to  the  automobile  purchase, 
and  not  to  subsequent  orders  for  repairs. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  182,  184-186;  Dec.  Dig.  <e=»6&] 

6.  C0NTBACT8    ^3l70(l)— CoNszBucnoN     or 
Contract. 

A  written  automobile  sales  contract  is  not 
subject  to  be  varied  by  a  construction  which  the 
buyer  placed  upon  it. 

[Ed.  Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  f  753 ;  Dec.  Dig.  «=»170(1).] 
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7.  Saixs   <S=>81(t)-^oK«isQonon   ov   Cob« 

TBACT — BSFAIBS. 

Where  defendant  advised  plaintiff  that  his 
order  for  new  antomobile  parts  would  have 
^ompt  attention  and  that  it  carried  a  full  line 
thereof,  Iwt  later  advised  it  could  not  ship  them 
for  three  weeks  because  the  factory  was  not 
able  to  sooner  supply  them,  held,  defendant  was 
not  liable  because  plaintiff  meanwhile  lost  prof- 
itable chances  to  sell  his  machiiM. 

[ISA.  Note.— For  other  cases,  aee  Sales,  Omt 
Dig.  {  217;  Dec.  Dig,  <fc=>8ia).] 

8.  Sales     iSsMlSClQ)  —  Buteb's     Remkdx  — 

BB£ACR    of    CORTBACT— MKA8TTBX    OF    DAM- 
AGES. 

Where  plaintiff  bnyer  claimed  defendant 
seller  breached  an  automobile  sales  contract  by 
not  delivering  the  car  In  good  condition,  the 
measure  of  damages  is  the  difference  in  the  car's 
value  aa  delivered  and  its  value  if  in  good  con- 
dition, not  exceeding  the  reasonable  cost  of 
putting  it  in  good  condition,  together  with  the 
loBs  of  the  use  nf  the  car  for  such  repair  period. 
[EU.  Mote.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1200;  Dec.  Dig.  «8=>418(19).] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  0.  Walker,  Judge. 
R^Ievln  action  by  H.  L.  Stanley  and  T. 

A.  Grow  against  the  Weber  Implement  &  V^ 
hide  Company.  Judgment  for  plaintiffs  and 
defendant  appeala    Reversed  and  remanded. 

George  Smitb  and  Oryllle  Zimmerman, 
both  of  Kennett,  for  appellant.  Bradley  & 
Bradley,  of  Kennett,  and  R.  J.  Smith,  of 
Campbell,  for  respondents. 

STUROIS,  J.  This  is  a  suit  In  replevin 
for  an  antomobile,  originating  In  the  justice 
court.  PlaintUb  recovered  in  that  court, 
and  also  In  the  circuit  court  on  appeal.  De- 
fendant sold  or  traded  the  autoipoblle  In 
Controversy  to  plaintiff  Stanley,  receiving 
part  payment  In  cash  and  trade,  and  took 
Stanley's  notes  for  the  balance  of  $250,  se- 
cured by  chattel  mortgage  on  the  automobile. 
One  of  plaintlirs  notes  for  (76  was  paid,  and, 
tlie  others  being  due  and  unpaid,  the  defend- 
ant took  possession  of  the  autcmiobile  for  the 
pnrpose  of  foreclosing  Its  mortgage.  In  the 
meantime  the  plalutlfl  Crow  had  t)ecome  a 
conditional  purchaser  from  Stanley,  paying 
part  of  the  purchase  price  to  him.  The 
plaintiffs  thereupon  instituted  this  suit  In 
replerin  and  prevented  defendant  from  fore- 
dosing  its  mortgage. 

[1]  The  first  qnestion  presented  relates  to 
the  right  of  Stanley  to  be  a  coplaintifl  on 
the  ground  that  he  had  parted  with  both  ti- 
tle and  right  to  possession.  The  condition  on 
wbich  both  plaintiffs  say  that  plaintiff  Crow 
purchased  the  property  had  not  yet  been  ful- 
filled, and  Crow  bad  not  paid  all  the  pur- 
diaae  price.  Stanley  had  such  an  interest  in 
the  pr<H>erty  that  it  was  proper  for  him  and 
Crow  to  sue  Jointly,  as  a  question  would 
Ulcely  have  been  raised  as  to  the  right  of  ei- 
ther to  sue  alone.     Sections  1729  and  1731, 

B.  S.  1900.  No  harm  could  result  to  defend- 
ant, and  this  point  Is  highly  technical  and 
without  merit. 


The  real  ground  on  which  plaintiffs  baae 
their  right  to  recover  the  antomobile,  in  the 
face  of  the  fact  that  the  mortgage  debt  was 
due  and  unpaid,  is  that  defendant  did  not 
make  good  its  contract  as  to  the  quality  of 
the  automobile  and  that  plaistiff  was  dam- 
aged thereby  to  an  amount  equal  or  greater 
than  the  amount  due  on  the  mortgage.  The 
contract  as  to  the  sale  of  the  automobile  to 
plaintiff  Stanley  is  in  writing  and  stipulates 
that  the  car  sold  is  to  be  in  "first-class 
shape."  It  was,  however,  a  used  or  second- 
hand car,  and  the  contract  recites: 

"If  the  above  order  is  for  a  secondhand  auto- 
mobile the  purchaser  hereby  agrees  that  said 
secondhand  car  is  purchased  absolutely  without 
warranty,  either  express  or  implied,  unless 
same  is  written  in  and  made  a  part  of  this  or- 
der." 

[2-4]  There  is  evidence  tending  to  show 
that  when  the  automobile  was  received  by 
plaintiff,  It  being  shipped  to  him  from  St. 
Louis  to  Campbell,  Mo.,  it  was  far  from  be- 
ing in  first-class  shape,  even  for  a  used  car. 
There  Is  evidence  that  the  axle  was  defec- 
tive, as  were  also  the  clutch,  battwles,  trans- 
mission, etc.  The  defendant,  however,  only 
agreed  to  have  the  car  In  first-class  shape 
when  same  was  delivered  to  plaintiff,  and 
not  to  keep  it  so,  and  the  court  shonld  have 
confined  the  evidence  to  this  point.  As  de- 
fendant did  not  agree  to  keep  the  car  in  good 
condition,  evidence  as  to  breaks,  defects,  and 
repairs  should  have  been  excluded  unless 
same  related  to  defects  then  existing.  The 
evidence  took  entirely  too  wide  a  range  as 
to  cost  of  repedrs,  covering,  as  it  did,  the 
entire  time  after  the  car  was  sold  to  plain- 
tiff, some  18  montlis,  and  Including  even  cost 
of  tires,  etc.  The  real  Issue  was  as  to  the 
diminished  value  of  the  car  by  reason  of  its 
not  being  in  first-class  shape  for  a  car  of 
this  character  at  the  time  of  delivery.  That 
the  car  was  of  a  kind  and  make  which  some 
witnesses  said  made  it  Inherently  of  little 
value  was  not  competent.  Nor  was  It  ma- 
terial that  the  car  was  not  of  the  value  placed 
on  It  by  defendant  when  making  the  trade. 
If  the  car  was  not  in  first-class  shape  for 
such  a  car,  the  cost  of  making  snch  repairs 
as  were  necessary  to  put  it  in  such  shape 
would  be  material  in  determining  the  differ^ 
ence  In  value  of  the  car  as  it  was  and  what 
it  would  have  been  bad  It  been  In  first-class 
shape;  but  as  to  the  cost  of  any  other  re- 
pairs evidence  was  not  competent.  Plaintiff 
might  also  recover  for  the  loss  of,  or  Im- 
paired use  of,  the  car  while  using  due  dili- 
gence In  having  it  put  in  first-class  shape. 

[6,  6]  Much  of  plaintiffs  evidence  went  to 
the  question  of  damage,  direct  and  remote, 
caused  by  his  being  unable  to  promptly  get 
necessary  parts  for  making  repairs.  We  do 
not  find,  however,  that  defendant  violated  any^ 
provision  of  its  contract  in  this  respect.  It 
is  agreed  that  the  special  clause  inserted  in 
the  contract  reading,  "See  me  for  work  to 
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be  done  on  car,"  relates  to  work  and  repairs 
which  defendant  was  to  do  and  make  In  or- 
der to  put  It  In  flrst-class  shape  before  de- 
livery to  plaintiff.  Defendant's  fallnre  to  do 
this  and  the  measure  of  damages  therefor 
have  already  Been  discussed.  The  contract  of 
sale  is  on  a  printed  form  nsed  by  defendant, 
and  Is  In  the  form  of  an  order  by  plaintiff 
and  acceptance  by  defendant  and  contains 
this  printed  clause: 

"This  order  is  subject  to  the  acceptance  of 
Weber  Implement  &  Automobile  Company,  who 
reserves  the  right  to  fill  ordei-s  to  the  extent  of 
their  ability  to  do  so,  provided  such  orders  are 
acceptable  and  they  have  the  goods  In  stock,  and 
shall  in  no  wise  be  liable  for  any  damages,  ei- 
ther real  or  supposed,  in  this  connection." 

This  clause  evidently  refers  to  each  par- 
ticular order  received  and  accepted  by  de- 
fendant and  the  goods  therein  ordered,  and  Is 
not  an  agreement  to  fill  all  future  orders  by 
the  same  party.  This  clause  only  says  that 
defendant  will  fill  the  particular  order  ac- 
cepted to  the  extent  of  their  ability  to  do  so 
and  provided  they  have  the  goods  so  ordered 
In  stock,  and  exempts  defendant  from  dam- 
ages either  real  or  supposed  for  its  failure  to 
do  so.  The  plaintiff  Stanley  gave  as  his  con- 
struction of  the  contract  that  defendant 
agreed  to  furni^  repairs  if  It  had  them  on 
hand,  reserving  the  right  to  fill  orders  if  ac- 
cepted, and  that  it  did  accept  his  order.  Of 
course,  the  contract  should  speak  for  itself 
and  Is  not  subject  to  be  varied  tv  parol  evi- 
dence, though  plaintiff's  version  may  not  be 
very  far  wrong.  He  also  testified  that  after 
the  contract  was  signed  nothing  was  said 
a  bunt  repairs. 

[7]  The  only  other  evidence  as  to  defend- 
ant's failure  to  furnish  repairs  (other  than 
plaintiff's  general  statement  that  be  tried 
to  get  repairs  and  conld  not)  is  that  defend- 
ant mentioned,  when  selling  this  car,  that  it 
carried  a  line  of  repairs  and  certain  letters 
written  by  defendant  as  to  repairs  ordered 
by  plaintiff  after  be  got  the  car.  Plaintiff's 
letters  or  orders  are  not  in  evidence.  These 
letters  show  no  more,  however,  than  that 
some  eight  months  after  plaintiff  got  the 
car  he  wrote  to  defendant  for  some  new 
parts,  and  defendant  then  replied  that  as 
soon  as  the  old  parts  were  received  by  It 
the  matter  would  have  immediate  attention, 
and  adding  that  It  carried  a  full  line  of  re- 
pairs. A'bout  a  week  later  defendant  answer- 
ed another  letter  from  plaintiff  saying  that 
the  filling  of  the  order  was  delayed  on  ac- 
count of  the  defendant  not  having  the  "No. 
090  pinion"  in  stock,  but  would  get  same  as 
■soon  as  possible.  The  repairs  so  ordered 
were  shipped  some  three  weeks  later,  and  de- 
fendant states  that  the  delay  was  caused  by 
the  factory  not  being  able  to  ship  same  soon- 
er to  defendant.  No  showing  to  the  con- 
•trary  Is  made.  Ortalnly  defendant  did  not 
agree  to  keep  and  have  on  hand  at  all  times 
every  part  for  repairs  which  plaintiff  might 
order.  •  Under  these  facts,  defendant  cannot 


be  held  for  damages  in  foiling  to  ftimisb 
repairs,  and  it  was  clearly  Improper  to  admit 
evidence  as  to  plaintiff  losing  two  chances 
to  make  a  profitable  sale  of  this  automobile 
because  he  could  not  get  repair  parts  in  time 
The  loss  of  profits  of  such  a  sale  or  trade 
would  not  be  a  proper  element  or  measure 
of  damages  under  the  facts  here. 

El]  We  can,  of  course,  speak  only  of  the 
facts  as  they  now  appear  in  the  record,  and 
should  the  facts  be  the  same  on  another 
trial  there  Is  only  one  issue  in  the  case,  and 
that  is  whether  defendant  did  put  the  auto- 
mobile sold  to  plaintiff  in  first-class  shape 
for  the  kind  of  car  sold  in  view  of  the  fact 
ttiat  plaintiff  saw  the  car  and  knew  the  kind 
he  was  buying.  The  measure  of  damages 
for  defendant's  breach  of  contract  In  this 
respect  is  the  difference  in  the  value  of  the 
car  as  delivered  to  plaintiff  and  what  it 
would  have  been  had  It  been  in  first-class 
shape,  not  to  exceed  tbo  reasonable  cost  of 
putting  It  in  first-class  shape,  together  with 
loss  of  the  use  of  the  car,  if  any.  If  the 
damage  eq-nals  or  exceeds  the  amonnt  due 
on  the  mortgage  notes,  the  finding  should  be 
for  plaintiffs;  but,  if  less,  then  the  jury 
should  find  defendant's  Interest  In  the  prop- 
erty to  be  the  amount  due  on  the  notes  less 
such  damage. 

From  what  is  said  above  it  will  be  seen 
that  the  cpurt  erred,  both  in  the  admission 
of  evidence  and  in  the  giving  of  instrnctions. 
Other  errors'  are  mentioned  which  are  not 
likely  to  occur  again. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

R0BE3RTS0N.  P.  J.,  and  rARRINGTON, 
J.,  concur. 


POUNDS  V.  FARMEBa'  UNION  MESOAN- 

TILB   CO.     (No.   1886.) 

(Springfield  Contt  of  Appeals.    Missouri.    Dee. 

16.  1916.) 

i.  Bills  aho  Notes  ®=>538(2)— Inbtbugtions 

—Pbesukptions— Possession. 
In  replevin  for  u  promissory  note  in  which 
delivery  and  consideration  were  denied,  instruct 
tions  held  to  adequately  represent  the  rights  of 
defendant  arising  from  naked  possession  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1900,  1909 ;  Dec  Die.  4=> 
638(2).J  •«  -«— 

2.  TBIAL  €=»280(5)— iNSTBUcniONS— Rkquests 

CovEBEo  BT  Those  Givxit. 
In  replevin  for  a  promissory  note  alleged 
not  to  have  been  delivered  to  defendant  by 
plaintiff,  a  requested  instruction  that  the  bur- 
den was  on  plaintiff  to  prove  the  note  was  not 
delivered  to  defendant  by  plaintiff  was  suffi- 
ciently covered  by  the  instrnction  that  the  bur- 
den of  proof  was  upon  plaintiff  to  prove  his 
case  by  the  preponderance  of  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  655 ;   Deo.  Dig.  <8=260(5).] 

3.  TWAL    e=>140(2)— QUBSTIONB    FOB    JUBT    — 

Vabieo  Testimony. 
Where  the  testimony  of  a  party  is  conflict- 
ing with  Itself  and   his  testimony  la  the   sole 
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testlmoDT  in  the  case,  whidi  version  of  the 
transaction  gvreu  by  him  ia  correct  ia  for  tbe 
jury. 

[Ed.  Note.-J'or  other  cases,  see  Trial,  Cent 
Dig.  I  3M:   Dec.  Dig.  <fcal46(2).] 

4.  BnxB  AND  Notes  «=>518(1)— Oonbideba- 

TION— EVIDKNCB. 

EMdence  heM  soflSdoit  to  sustain  a  undine 
of  want  of  consideration  for  a  note. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  ii  1816,  1817,  1819,  1820 ; 
Dec  Dig.  «=!»618(1).] 

5.  Bells  and  Notib  «=>51T—Actiom&— Evi- 
dence— DSUVBBT. 

Bvidence  heid  suflSdent  to  sustain  a  find- 
ing that  there  was  no  delivery  of  a  note  to 
payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  1807-1816;  Dec.  Dig.  «=» 
517.] 

6.  RePLKVIW         <g=>4^PB0PI!BTT         SOBJKCT— 

Pbouissobt  Note. 
A  paper  in  the  form  of  a  promissory  note, 
but  not  delivered   nor  supported   by  hny   evi- 
dence   of   consideration,    may    nevertheless    be 
the  subject  of  replevin  hy  the  maker. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S$  4-18.  21-26;    Dec.   Dig.   «=4.j 

7.  Apfkai.  AifD   Ebbor  e=>231(3)— Rssebva- 
noN  or  Gbouwds  Below — Objections. 

An  objection  to  evidence  which  fails  to 
state  the  groonda  thereof  will  not  be  consider- 
ed on   appeal. 

iEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1299;  Dec.  Dig.  «8=3231 
(3) ;   Trial,  Cent  Dig.  i  195.] 

8.  Bepubvih  «=88— Questions  rot  Jxjet— 
PBEsmipnoNS. 

Where  evidence  of  a  substantial  character 
ia  produced  by  the  plabitifl  in  replevin  action 
to  rebut  presumptions  in  favor  of  defendant 
the  question  of  whether  such  evidence  overcomes 
■the'  presumptions  is  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Reidevin, 
Cent  IMg.  H  343-«48;    Dec.  Dig.  «=»88.1 

Appeal  from  Circuit  Court,  Crawford  Ooun- 
ty ;  li.  B.  Wioodslde,  Judge. 

Replevin  by  C.  B.  Pounds  against  the  Farm- 
eiB*  Dillon  Mercantile  Company.  Judgment 
for  plalntlCT  in  Justice's  court  was  affirmed  on 
appeal  by  the  circuit  court,  and  defendant  ap- 
peals.    Affirmed. 

Harry  Clymer,  of  Steelville,  for  appellant 
A.  H.  Harrison,  of  SteeMlle,  and  Frank  EL 
Farrls,  of  Rolla,  for  respondent 

FARRINGTON,  J.  This  action  of  replevin 
to  recover  from  appellant  a  promissory  note 
for  ?;25,  dated  January  1,  1914,  due  60  days 
after  date,  signed  by  respondent,  and  made 
payable  to  the  appellant  was  commenced 
in  a  Justice  court  Tliere  was  no  answer  fil- 
ed. On  appeal  to  the  drctdt  court  the  plaln- 
tifT  prevailed.  As  stated  In  defendant's  (ap- 
pellant's) brief,  plalntifTs  contention  was 
that  the  note  was  without  consideration  and 
had  not  been  delivered. 

Appellant  at  the  time  of  tbe  execution  of 
the  note^  was  engaged  in  the  general  mercan- 
tile business  in  Steelville,  Mo.,  and  had  been 
so  engaged  for  a  long  time  prior  thereto.  In 
the  fall  of  1912,  respondent  was  employed  by 
tbe  appellant  as  its  bookkeeper,  and  continued 


as  such  until  about  Jane,  191S,  when  he  was 
made  general  manager  of  appellant's  mercan- 
tile business  in  addition  to  being  bookkeeper 
and  continued  to  act  as  such  until  in  Septem- 
ber, 1814.  While  serving  in  that  capacity  (on 
January  1,  1914),  he  executed  the  note  sued 
for,  payable  to  the  appellant  His  employ- 
ment by  ai^ellant  terminated  in  September, 
1914,  at  which  time  the  position  of  bookkeep- 
er was  temporarily  filled  until  December, 
1914,  when  William  Wright  was  employed  in 
that  capacity  by  the  board  of  directors  of  the 
appellant  corporation.  Later  WHght  was 
made  general  manager  and  bookkeeper,  and 
continued  as  such  to  the  date  of  this  trial. 
In  May  or  June,  1915,  Wright  discovered  the 
note  in  question  in  a  drawer  of  his  desk 
among  other  papers  of  the  appellant — such 
as  statements  from  wholesale  houses  and  a 
copy  of  the  return  corttorations  are  required 
to  make  to  the  Secretary  of  State.  He  testi- 
fied there  were  no  other  notes  in  the  drawer 
where  he  found  this  one.  The  desk  was  the 
same  one  respondent  had  used  while  employ- 
ed by  appellant  and  the  one  in  which  the 
books  and  certain  papers  of  apiwUant  were 
kept,  but  respondent  while  so  employed  had 
not  kept  the  notes  and  other  assets  of  the 
corporation  where  this  note  was  found,  and 
Wright  his  successor,  had  kept  the  notes  and 
assets  of  the  corporation  in  a  different  place 
than  that  where  this  note  was  found,  so  that 
this  note  was  never  among  the  assets  of  the 
company.  Wright  called  the  attention  of  the 
board  of  directors  to  the  note,  and  when  re- 
spondent was  before  the  board  on  some  other 
business  he  was  asked  about  the  noto.  He 
admitted  the  signature  on  the  note  was  his 
ovni,  but  said  he  did  not  recollect  the  trans- 
action ;  that  he  did  not  have  the  faintest  Idea 
about  the  note.  He  did  not  then  deny  that 
tbe  company  had  a  right  to  the  note,  or  that 
he  had  delivered  It,  and  did  not  make  any 
explanation  except  to  admit  be  signed  it  and 
asked  where  they  found  it  About  two 
months  later  he  was  before  the  board  again, 
and  then  claimed  there  was  no  consideration 
given  for  the  note,  and  gave  this  version  at 
that  time  whidi  is  the  same  as  that  given  by 
him  at  this  trial:  That  on  January  1,  1914, 
the  date  of  the  note,  he  owed  a  note  for  $60 
to  the  C!rawford  County  Farmers'  Bank 
which  fell  due  on  that  day,  and  that  he 
wanted  to  pay  it  but  did  not  have  money 
enough  at  that  time,  lasting  about  $25 ;  that 
he  drew  up  this  note  for  the  purpose  of  get- 
ting the  money  from  the  appellant  company ; 
that  he  then  thought  that  would  not  be  the 
proper  thing  to  do,  so  he  Just  brushed  the 
note  aside  and  went  over  to  the  First  Nation- 
al Bank  and  borrowed  $26  and  deposited  that 
with  his  salary  check  for  $45,  which  made  a 
deposit  of  $70,  and  went  to  the  Crawford 
CJounty  Farmers'  Bank  and  gave  that  bank 
a  check  for  $50,  the  amount  of  the  note  he 
owed  there.    He  told  the  board  that  was  the 
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only  way  In  which  he  conld  account  for  the 
ezecatlon  of  tbia  $26  note  to  the  company. 
He  testified  that  he  knew  he  did  not  borrow 
the  money  and  did  not  see  how  it  was  pos^ 
Bible  he  ever  received  anything  for  it;  that 
according  to  aU  the  records  he  had  and  all 
the  company  produced  he  did  not  get  any- 
thing for  the  note ;  that  it  was  bis  opinion  he 
did  not  get  anything  for  the  note.  It  is  true, 
he  stated  on  cross-examination  that  he  testi- 
fied In  the  justice  court  that  he  would  not 
say  he  had  not  received  any  consideration  for 
the  note,  and  that  he  did  not  know  whether 
he  received  any  consideration  for  It;  but  he 
went  on  to  say  (in  the  circuit  court)  that,  if 
he  were  to  answer  from  his  recollection  now, 
he  would  say  he  did  not  receive  any.  He 
also  said  that  as  a  matter  of  fact  he  did  not 
have  much  personal  recollection  that  the  note 
was  executed  In  the  way  and  manner  he  had 
detailed. 

Tbe  appellant  did  not  undertake  to  show 
that  respondent  received  anything  for  the 
note,  by  its  books  or  otherwise,  or  that  it  was 
given  m  any  kind  of  a  business  transaction, 
resting  on  the  bare  possession  of  the  note; 
no  one  connected  with  the  corporation  at- 
tempted to  show  that  appellant  took  any 
money  or  goods  from  the  corporation  to  cover 
this  note. 

[1]  Appellant  raises  these  propositions,  cit- 
ing authorities  in  support  thereof:  (1)  That 
the  possession  of  personal  property  is  pre- 
sumptive evidence  of  rightful  ownership;  (2) 
that  the  payee  named  in  a  note  when  in  po»- 
session  of  It  is  prima  fade  the  owner ;  (8)  that 
the  note  being  a  written  instrument  for  ttie  di- 
rect payment  of  money  Imports  a  considera- 
tion ;  (4)  that  the  note  is  deemed  prima  facie 
to  have  been  given  for  a  valuable  considera- 
tion, and  that  the  maker  received  value  there- 
for; (6)  that  the  burden  of  proof  was  upon  the 
plaintiff  in  this  case  to  establish  by  evidence 
that  there  was  no  consideration  for  the'  note; 
and  (6)  that  the  doctrine  that  a  scintilla  of 
evidence  will  support  a  finding  is  not  the  law 
In  this  state. 

Respondent  concurs  in  all  of  the  above,  but 
avers  that  these  rules  have  all  been  met  and 
compiled  with  In  this  trial. 

The  court  in  the  first  instruction,  given  for 
appellant,  told  the  Jury  that  the  note  im- 
ports a  consideration — ^that  is,  that  plaintifl 
received  value  for  the  giving  of  the  note — 
and  that  before  plaintiff  could  recover  be 
must  prove  by  a  preponderance  of  the  evi- 
dence that  there  was  no  consideration  for 
the  giving  of  the  same.  In  the  third  Instruc- 
tion, given  for  appellant,  the  court  told  the 
Jury  that  It  Is  not  sufficient  for  the  plaintiff 
to  recover  that  he  simply  had  no  recollection 
of  the  giving  of  the  note,  or  of  receiving  any 
value  for  It,  but  that  the  burden  was  on  him 
to  prove  the  want  of  consideration  for  the 
giving  of  the  note.  In  the  fourth  Instnictloh, 
given  for  appellant,  the  court  told  the  Jury 
that,  if  plaintiff  signed  the  note  sued  for  and 


Uit  It  in  the  desk  oif  ai^iellant  for  app^ant's 
use  and  benefit,  the  law  Implies  it  was  given 
for  a  valuable  consideration,  and  that  the 
burden  is  on  the  plaintiff  to  ifrove  the  con- 
trary by  a  preponderance  of  the  evidence. 
Again,  In  the  seventh  instruction,  given  for 
appellant,  the  court  told  the  Jury  the  burden 
of  proof  was  upon  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence,  de- 
fining "preponderance  of  evidence."  The 
conrt  then  of  its  own  motion  gave  another 
Instruction  as  follows: 

"While  it  is  necessary  for  a  note  to  be  de- 
livered to  make  It  binding,  yet  in  this  ease  if 
Pounds  was  the  general  manager  and  book- 
keeper of  the  defendant,  and  executed  the  note 
and  took  a  valuable  consideration  therefor,  this 
would  constitute  a  deUvery  by  him,  as  maker, 
to  himself  as  manager  of  defendant  company." 

Thcoe  Instructions  liberally  presented  de- 
fendants theory. 

[2]  One  of  the  two  instructions  given  for 
plaintifl  was  that.  If  the  Jury  found  from  the 
evidence  that  this  note  was  never  delivered 
to  defendant  by  plaintiff,  they  Would  find 
the  Issues  for  the  plaintiff.  Defendant  con- 
tends that,  since  the  court  gave  that  instruc- 
tion, it  was  then  entitled  to  have  its  refused 
instruction  B  given,  which  was  as  follows: 

"The  court  instructs  the  Jury  that  the  burden 
is  on  the  plaintiff  to  prove  that  said  note  was 
not  delivered  to  defendant  by  plaintiff.'* 

Leaving  out  of  consideration  other  instruc- 
tions given  for  defendant  emphasizing  wbo 
bad  the  burden  of  proof,  defendant's  instruc- 
tion No.  7,  referred  to  above,  amply  covers 
ivhat  is  contained  in  defendant's  refused  inr 
structioii  B. 

[3]  The  reeult  of  this  case  rested  on  the 
plaintiff's  own  testimony,  as  defendant  knew 
nothing  about  the  note  except  that  It  was 
found  in  a  desk  in  the  store.  Defendant 
seems  to  think  that,  because  there  was  some 
variance  in  plalnUfTs  statements  made  at 
different  times,  this  is  sufficient  to  defeat  his 
recovery.  In  GutUrel  v.  Slater,  153  Mo.  App. 
214,  132  S.  W.  274,  it  U  held  that  where  the 
testimony  of  a  party  Is  conflicting  with  it- 
self, and  his  testimony  is  the  sole  testimony 
in  the  case,  the  question  which  version  of  the 
transaction  given  by  him  is  correct  is  for  the 
Jury. 

[4-8]  We  think  there  was  substantial  evi- 
dence— not  a  mere  scintilla — upon  which  the 
Jury  was  Justified  in  finding  that  there  was 
no  consideration,  or  that  there  was  no  deliv- 
ery of  the  note  as  owing  "by  plaintiff  to  the 
defendant,  or  both.  It  was  not  chargod  on 
the  books ;  none  of  defendant's  otllcers  knew 
anything  about  a  loan  of  $25  to  plaintiff,  and 
did  not  claim  that  he  gave  the  note  in  any 
kind  of  business  transaction  with  the  cor- 
poration ;  it  was  found  by  plaintiffs  succes- 
sor In  a  drawer  of  a  desk  plaintiff  had  used 
while  manager,  not  among  notes  and  assets  of 
the  defendant,  but  among  papers  of  little 
value,  not  in  a  place  where  notes  and  assets 
would  reasonably  be  kept,  but  in  a  place 
where  plaintiff  did  not  keep  the  notes  of  the 
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defendant  nie  Jury  was  amply  warranted 
In  finding  that  tbls  note  was  a  mere  scrap 
of  paper — yet  such  as  may  be  tlie  subject  of 
an  action  of  reitleTln  at  the  Instance  of  th» 
maker.  Slgler  v.  Hidy,  56  Iowa,  504,  9  N.  W. 
874;  Savery  v.  Hays,  20  Iowa,  25,  89  Am. 
Dec.  511;  BaUey  v.  Oilman  Bank,  99  Mo. 
App.  571,  74  S.  W.  874.  See,  also,  Dunsworth 
V.  Chemical  C3o.,  190  lU.  App.  453,  loc.  cit 
455,  wherein  the  court  clearly  would  have 
held  r^levln  a  proper  remedy  had  the  note 
not  been  inipported  by  a  good  consideration 
wboi  executed. 

[7]  Appellant  contends  It  was  error  to  per- 
mit plaintiff  to  testify  "over  the  objection  of 
the  defendant"  that  on  January  1,  1914,  he 
did  not  owe  the  defendant  any  debt  except 
the  store  account.  Turning  to  the  abstract, 
we  find  that  defendant  merely  objected,  stat- 
ing no  ground  for  the  objection,  which  Is 
equivalent  to  no  objection  at  all  for  appellate 
purposes.  Taylor  v.  PuUen,  152  Ko.  loc.  cit 
440,  53  S.  W.  1086;  StefCens  v.  Fisher,  161 
Mo.  App.  386,  143  S.  W.  1101. 

[I]  Defendant  entered  upon  the  trial  of 
this  case  favored  by  certain  presumptions; 
but  when  evidence  of  a  substantial  character 
was  J)rought  forward  by  the  plaintiff  tend- 
ing to  rebut  those  presumptions,  there  arose 
a  question  for  the  Jury  to  determine — wheth- 
er such  evidence  was  sufficient  to  overcome 
the  presumptions.  The  Jury  answered  this 
question  adversely  to  the  defendant,  and, 
under  circumstances,  this  foredoses  further 
inquiry. 

The  Judgment  Is  affirmed. 

ROBERTSON,  P.  J.,  and  STUEGIS,  J., 
concur. 


WILLIS  V.  REBD.    (No.  1809.) 

(Springfield  C!onrt  of  Appeals.    Missouri.    Dec. 
16,  1916.) 

1.  Affbai.  Ann  Sbbob  «=a987(l)— Review— 
riHDiNos  OF  Fact— Triai.  Without  Jubt. 

Where  questions  of  fact  are  tried  to  the 
court  without  a  jury,  the  appellate  court  can- 
not weigh  the  evidenoe. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8893,  3894;  Dec.  Dig.  «=> 
987(lJ.l 

2.  Bnxs   AND    Notes   <3=59525— Actions— Db- 

lEHBES— IlXEOALITT. 

Bividence  held  suffident  to  sustain  finding 
that  plaintU^  the  purchaser  of  a  promisaory 
note,  did  not  have  knowledge  of  the  illegality  of 
the  transaction  in  which  note  was  given,  and 
that  she  did  not  take  the  note  from  her  son,  the 
original  pajyee,  for  the  purpose  of  evading  the 
defense  of  illegality. 

[Ed.   Note.— For   other  cases,   see   Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec  Dig.  «=» 
625.] 
8.  Bnxa   AitD   NOTKS   «=»327— Iixeoalitt— 

Knowxbdok  or  PrmcRAsxB. 
Under  Bev.  St  1909,  {  10026,  in  order  for 
the  purchaser  of  a  promissory  note  to  be  charged 
with  knowledge  of  tbe  illegality  of  the  transac- 
ticm  in  which  it  was  given,  he  must  have  had  ac- 
tual knowledge  of  such  infirmity  or  knowledge 


of  such  facts  that  Us  puKhaae  amonated  to  had 
faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  729;    Dec.  Dig.  «=>327.] 

4.  Evidence  <3=»5S0— Evidknce  in  Anotheb 

Action— Admissibbility. 
In  an  action  by  purchaser  of  a  note,  evidence 
given  by  the  payee,  in  another  action  involving 
other  notes  as  to  the  ownership  of  the  notes  in 
suit  is  not  admissible,  where  the  plaintiff  in 
this  action  was  not  a  party  to  or  interested  in 
the  action  in  which  the  testimony  was  given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2413 ;  Dec.  Dig.  «=»580.] 

Appeal  from  drcuit  Oout  Butler  County ; 
John  P.  Foard,  Judge. 

Action  by  Mrs.  Thomas  Willis  against  J. 
A.  Reed.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Mozley  &  Oreen  and  L.  M.  Henson,  both 
of  Poplar  Bluff,  for  appellant  Herbert  H. 
Freer  and  Hugh  E.  Tyson,  both  of  Poplar 
Bluff,  for  respondent 

.  STURGIS,  J.  This  is  a  suit  on  two  prom- 
issory notes  given  at  the  same  time,  by  the 
same  parties,  and  for  the  same  considera- 
tion as  the  note  involved  In  Farmers'  Savings 
Bank  v.  Reed,  192  Mo.  App,  344,  180  S.  W. 
1002.  In  that  case  we  held  that  a  promis- 
sory note,  part  of  the  consideration  of  which 
was  the  sale  arid  transfer  or  attempted  trans- 
fer of  an  unexpired  saloon  license,  was  not 
void  Ipso  facto,  but  was  valid  and  not  sub- 
ject to  such  defense  In  the  hands  of  a  bona 
fide  purchaser  for  value  and  without  notice. 
We  distinguished  4hat  case  from  Sawyer  v.  • 
Sanderson,  113  Mo.  App.  233,  88  S.  W.  151, 
in  that  the  latter  case  was  between  the  orig- 
inal parties. 

[1-3]  The  plaintiff  here  likewise  makes  the 
claim  that  she  acquired  the  notes  now  sued 
on  tot  value.  In  good  faith,  before  maturity 
and  without  any  knowledge  of  the  considera- 
tion being  tainted  with  illegality.  The  case 
was  tried  by  the  court  sitting  as  a  Jury,  who 
found  for  plaintiff  on  this  issue  and  entered 
Judgment  accordingly.  The  question  now 
presented  in  one  of  fact  only,  and  we  cannot 
w^gfa  the  evidence.  The  defendant's  conten- 
tion Is  that  plaintiff,  being  the  mother  of 
one  of  the  parties  to  the  Ulegal  transaction 
as  to  the  saloon  license.  Is  conclusively 
shown  to  have  had  knowledge  of  that  trans- 
action tainting  the  note  with  illegality,  and 
that  she  took  the  note  from  her  son  for  the 
purpose  of  evading  that  defens&  We  do  not 
so  And.  The  plaintiff  testified  that  she  Jiad 
previously  loaned  her  son  money  expecting 
him  to  pay  her  out  of  the  profits  of  the  sa- 
loon business,  and  when  he  sold  out  and  got 
these  notes  she  took  the  same  in  part  pay- 
ment of  his  valid  indebtedness  to  her.  There 
is  little  reason  to  question  the  son's  indebt- 
edness to  her,  and  the  notes  show  an  indorse- 
ment to  her  at  the  time  she  claims  to  have 
acquired  same.  She  says  that  the  notes 
,  have  been  in  her  possession  and  have  been 
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ber  property  vret  since  tbe  date  of  tills  In- 
dorsement. That  there  was  any  agreement 
to  sell  and  transfer  the  saloon  license  along 
with  the  stock  and  fixtures  Is  denied  by  the 
seller,  and,  If  such  was  the  case,  it  was  evi- 
dently Intended  to  be  kept  secret  While  the 
mother  knew  of  her  son  buying  and  selling 
an  Interest  in  the  saloon,  she  swore  that  she 
did  not,  and  there  is  no  reason  why  she 
would,  know  of  tbe  particular  fact  tainting 
the  transaction  with  illegality.  In  order  for 
plaintiff  to  be  charged  with  knowledge  of  any 
Infirmity  In  this  note,  she  must  have  had  ac- 
tual knowledge  of  such  infirmity,  or  knowl- 
edge of  such  facts  that  her  action  In  pur- 
chasing the  note  amounted  to  bad  faith.  R. 
S.  1909,  {  10026. 

[4]  The  fact  that  plalntlflT's  son  testified  on 
the  trial  of  the  other  case  (Farmers'  Savings 
Tiank  V.  Reed,  supra)  that  he  was  the  owner 
of  the  other  two  notes  now  sued  on  would 
only  contradict  plaintiff's  evidence  on  that 
point,  If  the  evidence  given  in  that  case  was 
properly  admissible;  but  it  was  not  admis- 
sible for  the  reason  that  plaintiff  was  not  a 
party  to  or  interested  In  that  case  (Bates  t. 
Bates,  94  Mo.  App.  70,  67  S.  W.  932).  Plain- 
tiff was  clearly  entitled  to  have  sach  evi- 
dence given  first  band  In  this  case,  where 
she  could  cross-examine  ther  witness  and 
elicit  from  him  any  explanation  or  contradlc- 
tl(Hi  of  such  evidence.  No  sufficient  reason  is 
shown  why  this  was  not  done. 

Tbe  judgment  will  therefore  be  affirmed. 


ROBERTSON,  P.  J. 
J.,  ooncor. 


and  FARRINGTON. 


KNOTT  T.  FISHER  VEHICLD  W0Ol>- 

STOCK  ft  LUMBER  CO.  OF  ERIN, 

ARK.    (No.  1724.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

16,  1916.    Rehearing  Denied  Jan.  1,  1917.) 

1.  Fbaudulent  Convbtaross  «=>41— What 
CoNSTrrUTEs — Consideration. 

Where  a  Missouri  corporation  assumed  a 
chattel  mortgage  given  by  its  promoter,  and, 
having  defaulted,  the  mortgage  was  foreclosed 
and  th»  property  purchased  by  the  mortgagee, 
which  then  sold  it  to  an  Arkansas  corporation, 
with  practically  the  same  name,  and  o»anized 
by  the  same  promoter,  a  creditor  of  the  Miasoari 
corporation  could  not  attach  such  property ; 
the  validity  of  tbe  mortgage  and  sale  thereunder 
being  unquestioned. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent,  Dig.  {  69;  Dec.  Dig.  9=> 
41.]. 

2.  oobpobationb  «=»49(1)  —  slmilabitt  of 
Namks— Dotbbknt  Sovkbkiqntxks. 

Similarity  or  identity  of  names  does  not 
make  identity  of  corporations  formed  under  dif- 
ferent sovereignties,  even  though  there  be  iden- 
tity of  stockholders. 

[Ed.  Note.— For  other  cases,  see  Orporations, 
Cent.  Dig.  i  137;-  Dec.  Dig.  <S=4»(1).] 

Appeal  from  Circuit  Court,  New  Madrid 
County;    Sterling  H.  McCarty,  Judge. 
Attachment  by  W.  D.  Knott  against  tbe 


Fisher  Vehicle  Woodstock  ft  Lamber  Com-  | 
pany,  a  Missouri  corporation,  wherein  the 
Fisher  Vehicle  Woodstock  ft  Lumber  Com- 
pany of  Erin,  Arkansas,  filed  an  Interplea.  , 
Judgment  for  plaintiff,  and  Interpleader  ap- 
peals. Reversed  and  remanded,  wltb  direc- 
tions. 

Riley  ft  Riley,  of  New  Madrid,  for  appel- 
lant. Thomas  Gallivan,  of  New  Madrid,  for 
respondent 

STUR0I8,  X  This  Is  an  Interplea  Ingraft- 
ed on  an  attadiment  suit  The  defendant  In 
the  attachment  Is  the  Fisher  Vehicle  Wood- 
stock ft  Lumber  Company,  a  Missouri  cor- 
poration, and  the  Interpleader  is  a  corpora- 
tion of  Arkansas  with  practically  the  same 
name.  For  convenience  we  will  designate 
the  defendant  as  the  Missouri  corporation 
and  the  Interpleader  as  the  Arkansas  corpo- 
ration. The  Missouri  corporation  became  in- 
debted to  plaintiff,  and  be  brought  suit  and 
attached  the  property  of  interpleader,  some 
woodworking  machinery,  as  defendant's  prop- 
erty, and  the  Arkansas  corporation  has  inter- 
pleaded claiming  ownership.  A.  B.  Fisher 
purchased  this  attached  machinery  from  an 
Indiana  manufacturing  company  and  i]&ort- 
gaged  it  back  to  secure  $2,600  of  the  purchase 
price.  Fisher  then  helped  organize  the  Mis- 
souri corporation,  which  took  over  the  prop- 
erty subject  to  the  mortgage  which  had  been 
duly  recorded.  The  Missouri  corporation  be- 
came Involved  in  debt  and  made  default  In 
the  payment  of  this  mortgage  debt  Tbe 
mortgage  was  foreclosed  by  the  holder  of 
the  note,  an  Indiana  bank,  and  that  bank  be- 
came the  purchaser  and  owner  of  the  ma- 
chinery. Fisher  then  helped  organize  the 
Arkansas  corporation,  and  tbe  Indiana  bank 
sold  this  machinery  to  it  Plaintiff,  a  cred- 
itor of  the  Missouri  corporation,  attached  this 
property  of  the  Arkansas  corporation  as  be- 
longing to  the  former. 

[1]  No  attack  is  made  on  the  validity  of 
the  mortgage,  the  proper  foreclosure  of  the 
same,  or  on  the  title  of  tbe  Indiana  bank 
under  its  purchase  at  the  foreclosure.  Tbe 
claim  is,  as  stated  In  the  plaintiff's  instruc- 
tion, that  Fisher  and  bis  wife  incorporat- 
ed the  Interpleader,  the  Arkansas  coriwra- 
tlon,  and  "took  over  the  property  without 
consideration  for  the  purpose  of  defrauding 
this  man  W.  D.  Knott"  plaintiff  herein.  The 
evidence  clearly  shows,  however,  that  the 
Arkansas  corporation  paid  $1,200  for  this 
madilnery,  |400  in  cash  and  two  notes  ot 
$400  each  with  good  personal  security. 

[2]  The  transfer  which  plaintiff  attacks  as 
fraudulent  is  not  a  transfer  of  his  debtor's 
property  or  property  which  would  be  liable 
for  his  debt  Prior  to  the  foreclosure  of  tbe 
mortgage,  or  rather  prior  to  the  mortgage 
debt  coming  due,  plaintiff  could  have  attach- 
ed this  property,  subject  to  the  mortgage  debt, 
as  it  then  belonged  to  tbe  Mlssoari  corpora- 
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Uon;  but  plalntlfl  orald  not  do  so  after  sndi 
debt  was  dne,  and  certainly  not  after  Om 
foredosore.    Pollock  r.  Donglas,  66  Ma  App. 
487,  490;  Merchants'  National  Bank  t.  Abe» 
Datliy.  S2  Ma  App.  211,  226.    After  the  fore- 
dosore of  the  mortgage,  thlB  machinery  be- 
came the  property  of  the  Indiana  bank.    It 
waa  not  the  subject  of  a  f randnlent  transfer 
aa  against  this  plaintiff,  who  could,  by  no 
posaibUlty,  subject  It  to  the  payment  of  his 
debt,  since  the  owner,  the  Indiana  bank,  bad 
good  title  and  owed  him  nothing.    That  bank 
could  give  It  away  or  do  what  it  pleased 
therewith,  and  any  transfer  by  it  was  not 
subject  to  attack  by  plaintiff  as  a  fraudui 
lent  conreyance.    Funkliouser  v.  Lay,  78  Ma 
468,  465;   Boms  t.  Bangert.  92  Ma  167,  177, 
4  8.  W.  677;   Peters  Shoe  Co.  ▼.  Arnold,  82 
Mo.  App.  1,  9.    There  .was  no  fraudulent  con- 
veyance by  the  Mlssoarl  corporatlmi,  plaln- 
tilTg  debtor,  and,  imless  the  property  on  its 
transfer  to  the  Arkansas  corporation  became 
the   property   of   the    Missouri    corporation, 
plaintiff  had  no  right  to  attach  It     This, 
bowerer,  was  not  the  theory  upon  which 
plaintiff  recovered,  as  bis  instruction  predi- 
cated his  right  to  recover  on  the  transfer  be- 
ing fraudulent.   This  particular  property  was 
no  more  subject  to  attachment  as  the  proper- 
ty of  the  Missouri  corporation  than  was  any 
other  property  owned  by  the  Arkansas  corpo- 
ration.   Similarity  or  even  Identity  of  names 
does  not  make  Identity  'of  corporations  form- 
ed under  different  soverelgi^tles.     Eren  if 
there  was  Identity  of  stockholders,  the  corpo- 
rations would  be  distinct  (10  Cyc.  287;    6 
Thompson  on  (Corporations,  H  6085,  6094; 
Bichmond  &  I.  Const.  Co.  v.  Bichmond,  etc., 
R.  Co..  68  Fed.  105,  15  a  O.  A.  289,  34  L.  R. 
A  625) ;    bnt  even  that  is  not  shown  to  be 
true  here.     The  Arkansas  corporation  was 
formed  with  entirely  new  capital  stock,  and 
It  was  not  a  corporation  formed  to  take  over 
the  assets  of  another  corporation  owing  debts, 
thereby  deprivliig  such  other  corporation  of 
assets  applicable  to  Its  debts,  as  ,was  the  case 
In  Bertbold  v.  Holladay-KIotz  Land  &  Lum- 
ber Co.,  91  Mo.  App.  233. 

The  Judgment  is  for  the  wrong  party  and 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  the 
Interpleader. 


BOBERTSON,  P. 
J.,  concur. 


J.,  and  rARRINGTON, 


KINSOLVINO  et  ai  y.  STATE  SAVINGS  ft 
TRUST  CO.    (No.  1849.) 

(Springfield  Court  of  Appeals.    Misaonri.    Dec. 
16,  1916.) 

1.  Cabbtiebs  «=356— Biu,  of  Ladino— Tbans- 
tn  WrrHocT  InnoBteMENT. 
In  view  of  Bev.  St  1909,  i  11956,  makinK 
bills  of  lading  negotiable,  althoagh  section 
11957,  provides  that  they  may  be  tranaferred 
by  indorsement  in  writing,  they   are  transfer- 


able witboat  indorsement  for  valae,  and  carry 
with  them  the  property  in  the  goods  they  cover. 
^[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  168;    Dec.  Dig.  «=>56.1 

2.  Cabriess  ^358— BiLi,  of  Ladino— Riohts 
AND  LlABII.rnX8  OF  Tbansfebeb. 
Where  a  bank  agreed  in  advance  to  famish 
the  price  of  lumber  and  take  the  bills  of  lading 
as  security,  rieht  of  possessioD  passed  to  the 
bank  and  its  oDligation  became  binding,  and  it 
became  the  owner  for  value  of  the  bills  of  lad- 
ing as  soon  as  Uiey  were  iasued  on  delivei/  of 
the  lumber,  and  not  when  the  draft  was  paid  to 
seller  by  another  bank,  so  that  the  lumber  could 
not  be  subsequently  attached  as  the  projMity 
of  the  consignee. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  179-190;    Dec  Dig.  (^368.] 

8.  Cauuhib  «=>58— Biu.  or  Ladinq— RiaBis 
ANn  Liabilities  of  T&amsfebee. 
Where  seller  of  lumber  retained  bills  of  lad- 
ing to  keep  title  nntil  payment  by  a  bank,  and 
bills  were  then  forwarded  to  a  second  bank, 
pursuant  to  its  agreement  with  the  buyer  and 
first  bank  to  pay  for  the  lumber  and  take  the 
bills  of  lading  aa  security,  when  title  to  the 
lumber  paaaed  from  buyer  to  aellen  it  also 
passed  to  the  second  bank  by  virtue  of  the  bills 
of  lading,  and  hence  could  not,  cither  before 
or  after,  be  attached  as  the  property  of  the 
bnyer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  179-190;   Dec.  Dig.  <8s>58.] 

E^rror  to  Clrcnlt  Court,  Dunklin  County; 
W.  S.  a  Walker,  Judge. 

Action  by  T.  F.  Klnsolvlng  and  anothw 
against  N.  A,  Webster,  In  which  .the  State 
Savings  ft  Trust  Company  filed  an  Interplea. 
B^m  a  judgment  of  the  circuit  court  for 
plalntUDB,  on  appeal  from  a  judgment  of  the 
justloe  court  for  Interpleader,  the  Interplead- 
er brings  error.  Reversed  and  remanded, 
with  directions. 

Trlbble  ft  Byrklt,  of  Kennett,  for  plaintiff 
in  error. 

KOBEBTSON,  P.  J.  The  plaintiff  In  error 
filed  an  interplea  for  two  carloads  of  lumber 
attached  by  plaintiff  In  a  case  of  defendants 
In  error  against  N.  A.  Webster  instituted  In 
the  court  of  a  justice  of  the  peace.  The  In- 
terpleader prevailed  In  the  justice  court,  the 
defendants  In  etror  appealed  to  the  circuit 
court  and  the  result  of  a  Jury  trial  there  was 
In  favor  of  the  defendants  In  error,  and  the 
Interpleader  brlng0  the  case  here  by  writ  of 
error. 

A  firm,  Hlghflll  Bros,  of  Hollywood,  Dunk- 
lin county,  agreed  to  sell  to  said  Webster,  of 
Tezarkana,  Ark.,  the  said  lumber  and  deliver 
the  same  to  the  St  Louis  &  Southwestern 
Bailroad  Comimny  at  Cowee  switch  near 
Hollywood.  It  aeons  that  payment  was  con. 
ten^lated  by  attaching  draft  to  bill  of  lading, 
bnt  Hlghflll  Bros.,  being  unwilling  to  dispose 
of  the  lumber  in  this  way,  acting  through 
a  manager,  George  Ray,  had  the  bank  of 
Hollywood,  before  the  lumber  was  loaded, 
telegraph  the  interpleader  at  Tezarkana  and 
ascertain  if  the  draft  would  be  paid,  and  the 
Interpleader  answered  that  it  would  pay  the 
draft    The  neizt  day  the  lumber  was  loaded. 


T^ 
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tbe  bill  vt  lading  Issued,  and  the  Inmber  con- 
signed to  Webster.  The  Bank  of  Hollywood 
paid  the  draft  Shortly  before  or  after  the 
draft  was  paid  the  defendants  in  error  at- 
tached the  lumber  on  a  debt  due  them  from 
Webster. 

That  actl<m  was  by  mistake  brought 
against  the  wrong  defendant,  but  afterwards 
It  was  dismissed,  and  this  action  brought 
over  one  month  after  the  levy.  Tbe  lumber 
was  held  at  Hollywood  until  after  the  second 
suit  was  brought,  and  was  again  levied  upon, 
and  then  the  interplea  was  filed.  Tbe  trial 
of  the  Interplea  resolved  itself  Into  a  con- 
test as  to  when  the  real  levy  took  place,  and 
the  instructions  are  conflicting.  Tbe  defend- 
ants in  error  claimed  that  the  first  aTtacI^ 
ment  was  levied  before  the  Bank  of  Holly- 
wood paid  the  draft,  and  that  by  an  agree- 
ment with  the  interpleader  tbe  new  suit  was 
no  more  than  a  continuation  of  the  old  suit. 
The  interpleader  contended  the  defendants  in 
error  must  rely  on  the  new  attachment,  and 
that,  as  it  was  subsequent  to  the  bank's  pay- 
ment of  the  draft,  the  interpleader  had  the 
paramount  title. 

The  trial  of  the  case  covered  many  issues 
not  necessary  to  discuss.  If  at  tbe  time  the 
bill  of  lading  was  issued  the  interpleader 
was,  and  Is  now,  entitled  to  the  possession 
of  the  luqiber,  all  other  points  are  eliminated 
from  the  case. 

[1]  By  section  11956,  B.  S.  1909,  bills  of 
lading  are  made  negotiable,  and  section  11957 
provides  that  they  may  be  transferred  by  in- 
dorsement in  writing;  yet  they  are  transfera- 
ble without  indorsement  for  value,  and  then 
carry  with  them  the  property  in  the  goods 
they  cover.  Schartt  v.  Meyer,  133  Mo.  428, 
449,  84  S.  W.  868,  64  Am.  St  Rep.  672.  A 
general  discussion  and  citation  of  cases  on 
the  method  of  transfer  of  bills  of  lading  and 
the  effect  it  has  on  the  title  to  the  property 
shipped  wUl  be  found  in  4  B.  C.  It.  30  et  seq., 
S$  34  and  35. 

[2, 8]  If  tbe  interpleader  became  the  own- 
er for  value  of  the  bill  of  lading  when  it  was 
Issued,  then  the  question  of  when  the  levy 
was  made  wouid  be  immaterial,  because  the 
defendants  in  error  do  not  claim  the  first  levy 
was  made  until  after  the  lumber  was  deliv- 
ered to  the  railroad  and  the  bill  of  lading 
was  issued.  The  contention  of  defendants  in 
error  that  tbe  right  of  possession  did  not 
pass  to  the  interpleader  until  after  the  draft 
was  paid  by  the  Bank  of  Hollywood  cannot 
be  upheld,  since  the  obligation  to  pay  the 
draft  became  binding  on  tbe  interpleader  as 
soon  as  Ray  delivered  the  lumber  to  the  rail- 
road company,  and  prior  to  that  time,  as  the 
undisputed  testimony  shows,  the  interpleader 
had  agreed  with  Webster  to  advance  the 
price  of  the  lumber  and  take  the  bills  of  lad- 
ing as  security  therefor.  Two  days  thereaft- 
er Webster  gave  his  notes  to  the  Interpleader 
and  pledged  the  lumber  as  security  therefor. 


Of  necessity  defendants  in  error  concede  the 
title  to  the  lumber  passed  to  Webster  when 
it  was  delivered  to  the  railroad  company,  and 
the  bills  of  lading  issued,  but  the  vendor  of 
this  lumber  retained  possession  of  tbe  bills 
of  lading,  so  as  not  to  part  with  title  to  the 
lumber,  until  he  took  the  bills  of  lading  to 
the  bank  and  received  the  money  thereon. 
These  bills  of  lading  were  then  forwarded  to 
the  plaintiff  in  ^ror.  In  this  way,  at  the  in- 
stant tbe  title  to  the  lumber  passed  from  the 
vendor  to  the  purchaser,  Webster,  it  also 
passed  to  the  Interpleader  by  virtue  of  the 
bills  of  lading.  If  defendants  in  error  at- 
tached the  lumber  prior  to  tliat  time,  tbe 
lumber  belonged  to  the  vendor,  and,  if  sub- 
sequent, then  to  the  Interpleader. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  judgment 
for  the  plaintiff  in  error. 

FABBINGTON  and  STUBGIS,  33.,  concur. 


BRIGGS  T.  liUSE  et  aL    (No.  183&) 

(Springfield  Court  of  Appeals.     Missouri.     Dec. 
16,  1916.    Rehearing  Denied  Jan.  1,  1917.) 

1.  Appeal  anu  Ebbob  (3=»1004(4)  —  Habk- 

1.ES8  Ebbob— Instbuotioks—Assaxjkt. 
In  a  passenger's  action  for  an  assault,  an 
Instruction  to  find  for  plaintiff  if  she  entered 
tbe  titiin  intending  to  and  able  to  pay  the  legal 
fare  and  was  received  as  a  passenger,  and,  wliile 
tbe  train  was  in  motion,  the  conductor  seized 
or  jerked  her  in  a  violent  manner,  not  with  in- 
tent to  remove  her  from  the  train,  and  with  tbe 
exercise  of  more  force  than  was  necessary  to 
eject  her,  did  not  require  a  reversal,  thou^  it 
was  not  perfect  in  form. 

[£id.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4^24;  Dec.  IHg.  <8=»1064(4); 
Trial,  Cent  Dig.  §  525.] 

2.  Cabbiebs  «=»821(4)— Ihxubt  to  Pasbehou 
—iNSTBUCTioNS— Damages  Recovsbabu:. 

Where,  in  such  case,  there  was  evidence  that 
a  .greater  portion  of  the  controversy  between 
plamtiff  and  the  conductor  took  place  after  the 
train  stopped  to  permit  her  to  be  ejected  for 
failure  to  pay  her  fare,  an  instruction  that  in 
determining  the  damages  recoverable  the  jury 
could  consider  plaintiff's  humiliation,  if  any, 
and  mental  suffering,  together  with  the  injury 
to  her  person,  and  find  such  amount  as  they 
deemed  just  and  fair,  not  exceeding  the  amount 
sued  for,  was  fatally  defective  for  failure  to 
distinguish  between  tbe  effects  of  the  wrongful 
acts  committed  by  tbe  conductor  before  the  train 
stopped,  from  the  rightful  acts  committed  by 
him  after  it  stopped. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
C!ent  Dig.  §  1326;    Dec.  Dig.  «=>321(4).] 

8,  Cabbiebs  iS=>283(3) —Passengkbs— Ejec- 
tion—Assault  BY  CONDDCTOB. 
Where  a  conductor  before  stopping  his  train 
takes  hold  of  a  passenger  to  eject  her  for  fail- 
ure to  pay  her  tare,  he  is  guilty  of  au  assault 
rendering  the  company  liable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1123,  1124;  Dec.  Dig.  <»s>283(3).] 
4.  Oabbiebb  «=9319(1)  — Passenqebs— Dam- 
AGES— Mental  Shook— Assaoi/t. 
The  rule  precluding  recovery  for  mental 
shock  alone  does  not  preclude  a  passenger  from 
recovering  damages  as  for  an  assault,  where  the 


*s3Fgr  otber  oaiM  SM  sam*  tople  and  KBY-NOUBER  In  ail  Kw-Nmabnred  DIsesta  asd  Indaxw 


KcO 


BRiaes  ▼.  liUSK 


881 


ctHidnetor  before  ttopDlns.  the  train  has  taken 
hM  of  her  to  elect  her  for  fallore  to  pay  her  fare. 
[Kd.    Note.— F(»    other    caaea,    see    Carrlera, 
Cent  Di«.  S  1340;    Dec.  Dig.  <S=»319(1).] 

5.  Cabbiebs  9:s>357— Passbnoebs— Fasb. 

Where  a  paasenger  requested  informatioii  aa 
to  why  the  caah  fare  demanded  of  her  was  more 
than  the  uanal  fare,  the  conductor  should  have 
explained  that  it  waa  his  duty  to  collect  10  oenta 
extra  according  to  a  provision  in  the  tariff  fur- 
nished parsnant  to  the  acts  of  Oongress  govern- 
ing interstate  commerce. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1419,  1433 ;  Dea  Dig.  «=>357.] 

Q.  Apfxai.  ahd  Bbhob  4s>172(1)  — Bbtixw  — 

Pbesxntaiioh  Below. 
In  a  passenger's  action  for  an  assault  com- 
mitted by  the  condactor  w1m>  undertook  to  eject 
her  for  nonpayment  of  her  fare,  plaintiff's  con- 
tentions that  the  train  was  not  stopped  at  a 
place  where  she  could  have  been  lawtully  eject- 
ed, and  that  the  conductor  failed  to  return  the 
fore  iiaid  to  him,  before  andertaUng  to  eject 
her,  coold  not  be  considered  on  appeal  when  not 
presented  below. 

[Ed.  Note.— FoV  other  eases,  see  Appeal  and 
Error.    Cent.    Dig.   M   1070-1073,    1076-1078; 
Dec.  big.  «=»172(DJ 
T.  Gabbikbs  «s>S19(3>— Psbsonai.  Injubibs— 

EXCBSBTVE  RECOTKBT. 

Where  a  female  passenger  entered  into  an 
argument  with  the  conductor,  relative  to  a 
difference  of  10  cents  in  the  fare,  and  the  con- 
ductor before  stopping  the  train  tooli  hold  of 
her  and  turned  her  around  in  the  aisle  and  talk- 
ed gruffly  to  her  without,  however,  using  any 
insulting  language  or  causing  other  than  slight 
physical  injury,  a  recovery  of  $750  was  excea- 
aire  above  $500. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  gS  1344,  1846;  Dec.  Dig.  «:»319(3).] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  Carr  McNatt,  Judge. 

Action  by  Mn.  B.  C.  Brlgga  against  James 
W.  Losk  and  others,  receivers  of  the  St 
E«uls  &  San  Francisco  Railroad  Company. 
From  Judgment  for  plaintiff,  defendants  aj)- 
peaL    Affirmed  condltionaUy. 

W.  P.  Bvans,  of  St.  Louis,  O.  L.  Cravens, 
of  Neosho,  and  Mann,  Todd  &  Mann,  of 
Springfield,  for  appellants.  M.  B.  Benton 
and  Horace  Ruark,  both  of  Neosho,  for  re- 
q>ondent 

ROBERTSON,  P.  7.  This  Is  an  action  to 
recover  for  an  alleged  wrongful  attempt  to 
eject  plaintiff  from  defendants'  passenger 
train.  A  Jury  trial  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $750.  Defendants  ap- 
peaL 

Plaintiff  started  to  Neosho,  this  state,  from 
Vinlta.  on.,  and  she  bought  a  ticket  to  Af- 
ton,  Okl.,  over  defendant's  road  thlnldng  it 
waa  tbe  last  station  In  that  state  before 
readiing  MlssonrL  At  Afton  she  bought  a 
ticket  to  Wyandotte,  Okl.,  the  last  station  In 
that  state  on  defendants'  line.  The  train 
did  not  stop  long  enough  at  this  last  place 
to  enable  her  to  purchase  a  ticket.  After 
leaving  that  station,  the  conductor  called  on 
her  for  her  fare.  She  desired  to  pay  to  Sen- 
eca, the  first  station  in  Missouri,  and  think- 


ing the  distance  to  be  eight  miles,  and  as- 
suming that  the  rate  would  be  three  cents 
per  mile,  sh^  handed  the  conductor  three 
dimes  she  bad  in  her  band.  Tbe  conductor 
told  her 'the  fare  was  35  cents.  She  asked 
him  for  information  on  the  subject  He  re- 
fused to  make  any  explanation,  and,  while 
she  was  seeking  light  of  another  passenger 
at  another  place  in  tbe  coach  In  which  she 
was  riding,  the  conductor  approached  her, 
took  her  by  the  arm,  and  turned  her  around 
in  tbe  aisle,  stating  that  he  was  going  to 
put  her  off  ijie  train.  She  told  the  conductor 
she  was  only  .wanting  an  explanation  aa  to 
why  the  fare  was  tbe  amount  demanded. 
The  conductor  positively  refused  to  explain, 
caused  the  train  to  stop,  and  some  time  dur- 
ing the  trouble  he  had  hold  of  plaintiff  and 
plaintiff  bad  bold  of  a  seat  when  her  niece, 
who  was  traveling  with  her,  gave  the  con- 
ductor five  cents  more,  thereby  ending  the 
controversy.  There  Is  considerable  uncer- 
tainty as  to  when,  with  reference  to  the  stop- 
ping of  tbe  train,  the  conductor  first  laid 
hands  on  tbe  plaintiff  and  threatened  to  put 
her  off.  The  plaintiff  said  she  was  not  posl- 
tire,  but  thought  it  was  before.  From  otber 
testimony  we  think  It  may  fairly  be  deduced 
that  it  was  prior  to  the  stopping  of  the  train. 
We  think  It  may  be  assumed,  as  is  in  effect 
done  by  plaintiff's  instructions,  that  the  fare 
demanded  by  the  conductor  was  correct. 

[1]  Plaintiff's  Instruction  numbered  1  reads 
as  follaws: 

"Tbe  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  entered 
the  defendant's  train  in  good  faith  aa  a  passen- 
ger, intending  to  and  able  to  pay  the  osual  and 
le^al  fare  for  her  transportation,  and  was  re- 
ceived thereon  by  the  defendant  as  such,  and 
while  on  said  train  and  while  the  same  was  in 
motion  the  conductor  of  audi  train  made  an  as- 
sault upon  the  plaintiff  by  seizing  or  jerking  her 
in  a  rude  and  violent  manner,  and  that  the 
same  waa  not  done  by  him  in  good  faith  widt 
intent  to  remove  the  plaintiff  from  the  train, 
and  was  tbe  exercise  of  more  force  and  violence 
ttian  was  necessary  to  eject  the  plaintiff,  then 
the  jury  will  find  for  the  plaintiff. 

She  alone  testified  of  her  injuries,  and  all 
the  evidence  on  that  subject  Is  as  follows: 

"Q.  Tell  the  jury  how  his  grabbing  you  and 
dragging  ;^oa  around  there,  and  talking  to  you 
like  he  did,  affected  you?  A.  I  wasn't  well 
anyway,  and  it  gave  me  a  nervous  headache, 
and  I  didn't  get  over  it  that  day,  and  I  did  not 
sleep  that  night.     I  didn't  eat  any  dinner." 

[2]  The  plaintiff's  Instruction  numbered  2, 
being  on  the  measure  of  damages,  is  as  fol- 
lows: 

"If  the  Jury  find  for  the  plaintiff,  then  in  de- 
termining the  amount  of  damages,  if  any,  she  is 
entitled  to  recover,  the  Jury  may  take  into  con- 
sideration her  humiliation,  if  any,  and  mental 
suffering,  and  the  indignities  to  which  c^be  wag 
subjected,  if  any,  together  with  the  injury,  if 
any,  to  ner  person,  and  find  aucfa  amount  as 
they  deem  just  and  fair  not  to  exceed  the  sum 
of$5,000." 

[3]  The  conductor  should  have  stopped  bis 
train  before  taking  bold  of  plaintiff  for  the 
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avowed  purpose  of  Meeting  her  therefrom, 
and  when  he  thus  failed  In  his  duty  it  must 
be  held  that  on  account  thereof  ^e  need  more 
force  than  was  necessary.  Earkless  t.  Chi- 
cago, R.  I.  &  Pac.  R.  Co.,  151  Mo.  App.  463, 
470,  132  S.  W.  20,  and  Glover  v.  Atchison, 
Topeka  &  Santa  F6  Ry.  Co.,  120  Mo.  App. 
563,  673,  108  S.  W.  105.  While  plaintiff's 
Instruction  one  is  not  recommended  as  a  mod- 
el, we  hold  that  It  contains  no  reversible  er- 
ror In  this  case. 

Instruction  2,  quoted  above.  Is  fatally  de- 
fective. If  we  hold  that  there  Is  testimony 
of  any  Injury  to  her  person,  yet  It  appears 
from  the  testimony  that  the  greater  portion 
of  the  trouble  between  plaintiff  and  the  con- 
ductor took  place  after  the  train  was  stop- 
ped, for  which  we  understand  plaintiff  con- 
cedes the  defendants  are  not  liable.  Neith- 
er the  testimony  nor  the  instruction  under- 
takes to  separate  the  effects  of  the  alleged 
wrongful  acts  of  the  conductor  from  those 
that  were  rightful.  This  could  not  be  done 
to  a  nicety,  but  the  jury  should  have  been 
given  an  opportunity  to  exercise  their  Judg- 
ment on  the  matter. 

[4]  Cases  dted  In  behalf  of  appellants 
(among  them  Cmtcher  v.  The  Big  Four,  132 
Mo.  App.  811,  310;  111  S.  W.  801)  hold  that 
In  certain  cases  there  can  be  no  recovery 
for  mental  shock,  etc.;  but  such  a  ml^  has 
no  application  In  a  case  like  this,  where  the 
effort  to  eject  the  passenger  .was  made  be- 
fore the  train  Is  stopped,  thus  constituting  an 
assault.  Glover  Case,  sApra,  120  Mo.  App. 
page  572,  108  S.  W.  106. 

[S]  The  action  of  the  conductor  in  refusing 
to  give  the  plaintiff  any  Information  about 
the  fare  between  Wyandotte  and  Seneca  was 
Improper.  He  knew  the  regular  fare  would 
ordinarily  have  been  25  cents,  but  that  by 
reason  of  a  provision  in  the  tariff  furnished 
pursuant  to  the  acts  of  Congress  governing 
Interstate  commerce,  as  be  testified,  It  was 
his  duty  to  collect  10  cents  extra.  An  ex- 
planation would  have  likely  avoided  all  this 
trouble.  It  was  his  duty  to  have  made  it. 
Holt  V.  Hannibal  &  St.  Joseph  R.  Co.,  174 
Mo.  524,  532,  74  a  W.  631.  The  conductor 
testified  that  he  told  her  all  be  knew  about 
it,  but  she  testified  differently,  and  the  Jury 
believed  her. 

[8]  In  the  brief  filed  here  in  behalf  of 
plaintiff,  something  is  said  about  the  train 
not  having  been  stopped  at  a  place  where 
plaintiff  could  be  lawfully  ejected,  but  no 
such  issue  was  urged  in  the  trial  court,  and 
it  now  comes  too  late. 

Some  mention  is  made  of  the  failure  of  the 
conductor  to  return  the  30  cents  paid  him 
by  plaintiff  before  undertaking  to  eject  her, 
but  that  Is  also  a  point  not  relied  on  in  tlie 
trial  of  the  case,  and  it  cannot  be  first  urged 
here. 

[7]  The  appellants  charge  that  the  Judg- 
ment Is  excessive,  and  we  must  so  hold.    Be- 


fore the  conductor  tondbed  her,  she  had  been 
told,  not  only  by  the  conductor  but  by  another 
passenger  of  whom  she  asked  advice,  tliat  the 
amount  she  was  offering  to  pay  was  not 
enough.  Before  there  was  any  assault  what- 
ever, according  to  all  the  testimony,  she  saw 
fit  In  order  to  save  a  dime  to  make  herself 
conspicuous,  and  therefore  the  subject  of  hu 
mlliatlon,  by  entering  Into  an  argument  .with 
the  conductor  over  a  matter  about  which 
she  was  clearly  in  the  wrong.  She  is  entitled 
to  compensation  for  the  assault,  which,  put- 
ting it  in  the  most  favorable  way  for  her, 
consisted  in  the  conductor  before  the  train 
stopped  abruptly  taldng  hold  of  her  and  turn- 
ing her  around  in  the  aisle  and  talking  gruf- 
fly to  her  (yet  there  is  no  charge  of  any  in- 
sulting language  nor  any  physical  injury  otH- 
er  than  consequential),  and  also  for  such 
mental  distraction  as  the  feature  of  the 
fracas  caused. 

The  judgment  cannot  stand'  for  the  further 
reason  of  the  error  in  the  instruction  on  the 
measure  of  damages,  but  if  the  plaintiff  will 
remit  $600  from  her  Judgment  It  will  be  af- 
firmed; otherwise,  it  will  be  reversed,  and 
the  cause  remanded. 

FARRINOTON  and  STUROIS,  JJ.,  con- 
cur. 


OOlifPTON  HEIGHTS  LAUNDRT  OO.  v. 
GENERAL  ACCIDENT,  FIRE  &  UFE 
ASSUR.  CORP.,  LIMITED,  OF  PERTH, 
SCOTLAND.    (No.  1707.) 

(Springfield  CJonrt  of  Appeals.    MissonrL    Dec 

16, 1916.    Cn  Motion  for  Rehearing, 

Jan.  1,  1917.) 

1.  iNSUBAIfCK  <8=»388(5)— EmPLOYSB's  LtABIL- 

rrv   Insubance— Assignment  of  Policy— 

Waivkb. 
Where  a  p<^icy  was  issued  to  several  in- 
dividualB  doing .  business  as  a  partnership  and 
they  afterwards  incorporated  and  the  insurer's 
general  manager,  on  request,  agreed  to  see  uiai 
the  insurance  covered  the  corporation  and  the 
insurer's  auditor  afterwards  examined  the  pay 
roll  on  which  the  premium  was  based  but  where 
there  was  no  change  made  upon  the  policy,  the 
agent  by  his  conduct  foreclosed  the  insurer's 
right  to  insist  on  a  formal  written  assignment 
of  the  policy  and  its  consent  indorsed  thereon, 
as  provided  for  in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  (  1027;  Dec.  Dig.  <^»3S8(6).] 

2.  Insubawck  «=5>646(5)— Emplotkb'b  Liabu.- 

ITT     INSUBANCB— AOnOK     UKDEB     PoUCI— 

Pbkbumftion. 
Where  an  employer's  liability  insurer  recog- 
nised an  accident  as  covered  by  its  policy  and 
proceeded  to  act  thereunder  according  to  its 
terms,  the  insured  was  oonclusively  presumed  to 
have  been  prejudiced  by  such  conduct. 

[EJd.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  S  1658;   Dec.  Dig.  «=>648(6).] 

3.  Insubance  •=5»6e5(8)— Eiipi«tkb"8  Liabil- 
rrr  iNauBANCS—BizcxpnoN— waivkb— Evi- 
dence. 

In  an  action  on  an  employer's  liability  policy 
by  an  employer  who  had  suffered  a  judgment  in 
an  employe's  personal  injury  suit,  eridence  KtM 
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to  show  th«  tauuier's  wtiret  of  the  proTiston  of 
a  rider  that  maoglinK  machines  operated  b;  the 
insured  should  be  provided  with  fixed  guards  or 
safety  feed  tables,  and  that  the  insured's  fail- 
ure to  provide  such  guards  should  relieve  the 
insurer  from  liability  on  aceoont  of  personal  in- 
jury doe  to  aoch  neglect. 

[BVl.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1725;   Dec.  Dig.  <S=s>6e5(8).] 

4.  TrIAX,    ®=3l94(ll)— EUFIiOYEB's    T.IABnJTY 

Insubawcb— iNSTBUcnoHa— QmanoN     fob 

JUBY. 

In  auch  action,  an  instruction  on  waiver,  in 
effect  a  peremptory  instruction  to  find  for  the 
plaintiff  upon  a  finding  of  the  matters  referred  to 
in  the  instruction,  was  erroneous,  as  waiver  is 
a  mixed  question  of  law  and  fact  to  be  deter- 
mined by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ooit 
Diis.  a  45&-460;    Dec.  Dig.  <fc=>  194(11).] 

5.  Tbiai.    <S=>253(5)— Emflotkb's    Liabiutt 
Ihsubahck— Ikbtbuction— Waivkb. 

Such  instruction  was  also  erroneous  for 
failure  to  submit  the  question  as  to  whether 
the  insurer's  agent,  having  the  right  to  make 
such  investigation  as  was  reasonably  necessary 
to  determine  whether  the  accident  was  covered 
by  the  policy,  when  investigating  and  assuring 
the  insiired  that  he  would  look  after  the  claim, 
knew  or  ought  to  have  known  by  the  exercise 
of  ordinary  diligence  that  the  accident  was  caus- 
ed by  insured's  failure  to  provide  guards  for 
mangling  machines,  excepted  from  the  policy. 

[Ed.  Note.— -For  other  eases,  see  Trial,  Cent. 
Dig.  i  617 ;   Dec  Dig.  «=>253(5).] 

6.  IKSCTARCT  «S9668(l)—EllFIiOTKB'8  IiIABUr 

mr    IKSTJBAHCB— Vkxatious    Rktcbai.    to 

Pat— EVIDKNCE. 

In  action  upon  employer's  liability  policy 
by  employe  suturing  a  judgment  in  the  suit  of 
an  emplox^  for  personal  injury ,  evidence  AeM  to 
make  the  question  of  the  insurer's  vexatious  re- 
fusal to  pay  the  amount  due  under  its  policy, 
subjectiiic  it  to  damages,  etc.,  a  question  for  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  «=>668(1).] 

7.  iKSTTBAJfCB  4=9613— EiCFU>TKB'B  lilABIUTT 

iNauBANCB— Action— Dakaoes—Aitobnet's 

Feb. 
In  an  action  upon  an  employer's  liability 
insurance  policy  by  an  employer  suffering  judg- 
ment in  an  employe's  action  for  personal  ujury, 
the  fact  that  the  insurer  had  tendered  the  em- 
ployer tlie  free  use  of  its  legal  daim  departments, 
if  tiie  employer  would  a^ree  that  such  aid  should 
not  waive  any  of  the  insurer's  rights,  did  not 
prevent  the  ^nployer's  recovery  of  an  attorney's 
fee  incurred  in  defending  the  suit,  as  the  insurer 
in  refusing  to  discharge  its  duty  to  defend  such 
daim  lost  all  right  to  dictate  to  the  employer 
bow  the  matter  should  be  handled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  «=>613.] 

On  Motion  for  Rehearing. 

8.  Mastkb  and  Sebtant  «=>297(4),  2SS— Pkb- 
soNAi.  INJUBT— Pleading — Vebdict. 

In  an  employe's  action  for  personal  injury 
alleging  as  the  sole  ground  of  negligence  the  em- 
ployer's fiailure  to  guard  a  mangling  machine  as 
required  by  law,  the  verdict  and  judgment  there- 
in for  the  employe  must  be  held  to  have  been 
responsive  to  that  issue. 

[Bid,  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  i  1188 ;  Dec  Dig.  «=3297 
(4),  298.] 

9.  InSUKANCE  «S3388(S)— EmPLOYEB'B  LlABIIr 

ITT  INSUEANCE— Exception  fbom  Liabiutt 
— ^Waives- Rioht  to  Defend. 
Since  an  insurer  in  an  employer's  liability 
Insurance  policy  can  refuse  to  defend  an  action 


for  damaps  only  at  its  peril,  it  cannot  be  held  to 
have  waived  any  defense  under  the  policy  by 
defending  or  negotiating  for  a  compromise  set- 
tlement, so  long  as  any  peril  exists. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  1027 ;    Dec.  Dig.  «=»888(5).] 

10.  Inbtjbanck  4=s>512— Employer's  Liabil- 
ITT  Insubanoe— Right  to  Defend. 
Where  there  is  or  may  be  different  grounds 
of  liability  asserted,  for  some  of  which  an  insur- 
er in  an  employer's  liability  insurance  policy  is 
liable,  and  for  some  of  which  the  emijlover  must 
stand .  the  loss,  neither  party  can  exclude  the 
other  frcnn  participating  in  the  defense. 

lEd.  Note.— For  other  oases,  see  Insurance, 
Dec  Dig.  1^3512.] 

Appeal  from  Oircolt  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  Compton  Heights  Laundry  Com- 
pany against  the  General  Accident,  Fire  8c 
Life  Assurance  Corporation,  Limited,  of 
Perth,  Scotland.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  cause 
nmanded. 

Holland,  Rutledge  te  Lashly  and  Ernest 
A.  Green,  all  of  St.  Louis,  for  appellant 
Merritt  V.  Hayden,  of  St  Louis,  and  Mozley 
&  Green,  of  Poplar  Bluff,  for  respondent 

ROBERTSON,  P.  J.  This  is  an  action  on 
an  employer's  liability  policy.  Tbe  suit  was 
brought  in  Iron  county,  and  by  agreement 
the  venue  was  changed  to  Butler  county.  By 
tbe  terms  of  the  policy  defendant  agreed  to 
protect  tbe  insured  for  one  year  from  May  18, 
1£14,  against  loss  by  reason  of  liability  for 
damages  on  account  of  the  Injuries  of  Its 
employ^  suffered  through  the  assured's  neg- 
llgence.  On  December  1,  1914,  an  employ^ 
In  the  laundry  was  injured,  afterwards  sued 
the  plaintiff,  obtained  a  Judgment  for  |S,- 
T60  which  the  plaintiff  paid,  and  then 
brought  this  suit  to  recover  said  amount,  to- 
gether with  the  costs  therein  and  their  at- 
torney's fees,  also  10  per  cent  as  damages 
and  attorney's  fees  in  this  case  for  vezatlons 
refusal  to  pay.  The  father  of  the  employ^ 
made  a  dalm  against  plaintiff  for  loss  of 
the  services  of  said  employ^,  and  that  was 
settled  by  plaintiff  paying  him  $250,  and  that 
Is  Included  In  this  suit.  A  Jury  trial  was 
had  and  resulted  In  a  verdict  for  plaintiff  for 
$4,225.25  and  an  attorney's  fee  for  this  case 
at  the  sum  of  $200.  Tbe  defendant  has  ap- 
pealed. 

The  defenses  are  that  the  policy  was  not  is- 
sued, or  assigned  with  the  consent  of  the 
defendant,  to  the  plaintiff,  and  that  there  is 
no  liability  on  the  part  of  the  defendant 
by  reason  of  the  following  rider  attached 
to  and  made  a  part  of  the  policy: 

"It  is  hereby  understood  and  agreed,  that  all 
the  mangling  machines  owned  or  operated  by  the 
assured  shall  be  provided  with  fixed  guards  or 
safety  feed  tables  adjusted  at  the  point  of  con- 
tact of  the  rolls  so  as  to  prevent  tlie  fingers  or 
hands  of  the  employes  from  being  drawn  into 
the  rolls,  and  that  such  guards  shall  be  main- 
tained during  the  term  of  this  policy.  Any  fail- 
ure on  the  part  of  the  assured  to  provide  and 
maintain  such  guards  shall  relieve  the  General 
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Accident  Fire  &  life  Assurance  Corporation, 
Limited,  from  liability  on  account  of  personal 
accident  due  to  such  neglect,  and  this  policy  is 
accepted  by  the  assured  accordingly." 

The  policy  limited  the  defendant's  liability 
to  $5,000  for  any  one  person  injured.  In  the 
suit  brought  by  the  Injured  party  involved 
In  this  Utlgation  damages  In  the  sum  of 
$10,000  were  sought  to  be  recovered. 

The  policy  was  Issued  to  John  P.  Winter, 
Louis  M.  Winter,  and  Joseph  N.  Barthelmass 
doing  business  In  St  Louis  as  Compton 
Heights  Laundry.  In  the  latter  part  of  Jnne, 
1014,  these  parties,  being  desirous  of  organ- 
izing a  corporation  under  the  laws  of  Mis- 
souri, informed  the  general  manager  of  de- 
fendant for  the  state  of  Missouri,  and  a  por- 
tion of  Illinois,  that  they  were  going  to  in- 
corporate and  requested  bim  to  see  that  the 
insurance  properly  covered  the  corporation, 
and  this  the  manager  agreed  to  do.  The  in- 
corporation was  perfected  and  the  certificate 
issued  on  June  80,  1914,  and  thereafter  the 
business  was  continued  at  the  same  place  by 
the  same  individuals  and  under  the  uame 
management,  although  there  were  no  changes 
or  notations  made  upon  the  policy.  The  pre- 
minm  was  based  upon  and  regulated  by  the 
amount  of  wages  paid  the  employes  and  call- 
ed the  pay  roll.  An  auditor  for  the  defend- 
ant examined  the  pay  roll  from  the  week  end- 
ing May  23,  1814,  to  the  week  ending  Feb- 
ruary 27, 1915.  He  also  made  an  audit  of  the 
pay  roll  up  to  March  1, 1915,  when  the  policy 
was  canceled.  So  far  as  the  record  discloses 
the  premium  was  paid  up  to  the  date  of  the 
cancellation.  After  the  accident  happened 
and  after  the  suit  was  brought  by  the  in- 
jured person  against  the  plaintiff  here  as  a 
cori)oration,  the  defendants  denied  liability 
therefor  solely  upon  the  ground  that  by  rea- 
son of  the  rider  it  was  not  Uable  to  plaintitTs 
on  account  of  any  claim  made  by  the  injured 
person^ 

The  injury  caused  the  employ^,  and  upon 
which  the  action  to  recover  damages  therefor 
wag  based,  was  caused  by  the  failure  of 
plaintiff  to  equip  its  machinery  as  required 
In  said  rider.  The  defendant  was  duly  no- 
tified of  the  accident,  and  upon  the  next  day 
thereafter  its  representative  was  at  the  laun- 
dry taking  the  statements  of  witnesses  who 
were  working  with  the  injured  employ^  at 
the  time  of  the  accident  Two  days  later  an- 
other employ^  of  defendant  in  charge  of  its 
claim  department  in  St  Lonis  was  at  the 
laundry  Investigating  the  accident  examined 
the  machine  where  it  occurred,  and  stated 
to  plaintiff's  manager  that  they  would  take 
care  of  the  matter.  Various  employes  of  de- 
fendant were  thereafter  at  the  laundry  at 
various  times  looking  after  the  matter  of 
this  accident  and  made  numerous  visits  to 
the  injured  employ^  endeavoring  to  effect  a 
settlement  and  made  an  offer  of  compromise. 
The  investigations  and  the  negotiations  with 
the  injured  party  were  continued  in  behalf  of 
defendant  until  January  10,  1015,  when  a 


letter  was  written  to  the  plaintiff  quoting 
the  contents  of  the  rider  and  stating  that  the 
investigation  of  the  case  would  be  continued 
"under  full  reservaticm  of  rights  under  the 
terms  of  our  policy,  and  if  it  should  develop 
that  this  machine  was  not  provided  with  a 
fixed  guard  or  safety  feed  table  such  as  is 
required  by  the  terms  of  your  policy,  and  if 
above  injured  attempts  to  and  succeeds  In 
predicating  liability  on  the  failure  above 
mentioned,  then  in  such  event  we  would  not 
be  required  to  indemnify  you  for  any  Judg- 
ment that  might  be  obtained  by  above  injured 
against  you."  This  letter  was  written  in  be- 
half of  defendant  by  said  employ^  in  charge 
of  the  defendant's  claim  department  at  St 
Louis  who  had  examined  the  machine  and 
negotiated  with  the  injured  employd  Un- 
der date  of  February  13,  1915,  the  same  em- 
ploy^  of  defendant  in  its  behalf  wrote  an- 
other letter  to  the  plaintiff  stating  that  they 
had  investigated  the  accident  and  discovered 
that  the  injury  occurred  on  a  machine  that 
was  not  equipped  as  required  by  said  rider 
and  denied  liability  under  its  policy  on  fio- 
count  of  the  injury.  The  defendant  alleges 
in  its  answer  that  the  injury,  tf  any,  to  plain- 
tiff's employ^,  was  due  to  the  absence  of  the 
guard  referred  to  in  the  rider,  and  the  facts 
and  circumstances  tend  to  prove  that  during 
all  the  time  its  agents  were  investigating  the 
accident  promising  to  take  charge  of  the 
claim  and  endeavoring  to  settle  it  they 
knew  that  there  was  but  one  ground  of  negli- 
gence relied  upon,  and  this  would  Justify  the 
further  conclusion  that  what  they  did  was 
not  for  the  purpose  of  ascertaining  if  ttie 
policy  covered  tiie  accident,  but  for  the  pur- 
pose of  treating  it  as  a  liability  thereunder. 
On  March  8,  1915,  the  injured  party  com- 
menced suit  against  the  plaintiff,  and  it  caus- 
ed a  copy  of  the  summons  and  petition  to  be 
sent  to  the  defendant  to  which  it  rolled,  as 
above  stated,  denying  any  obllgaticm  to  pro- 
ceed with  the  defense  solely  because  the  acci- 
dent involved  was  not  covered  by  the  policy. 
The  plaintiff  here,  the  defendant  in  that  cayie, 
filed  an  answer  in  the  case,  and  after  some 
negotiations  a  settlement  was  agreed  upon 
whereby  the  injured  persm  was  to  obtain  a 
judgment  for  ^,760.  Testimony  was  Intro- 
duced, and  a  Judgment  entered  for  the 
amount  agreed  upon.  The  injured  person 
was  a  minor,  and  the  father  made  a  claim 
for  loss  of  services  which  was  compromised 
for  $250  without  litigation. 

Plaintiff  in  its  petition,  after  alleging  the 
commencement  of  the  suit  against  it  by  the 
injured  party,  the  existence  of  an  oi>portunity 
to  compromise  and  settle  the  dnim,  and  no- 
tice to  the  defendant  of  that  fact,  alleged 
that  such  proceedings  were  had  in  said  suU 
that  judgment  was  rendered  therein  as  afore- 
said. The  defendant  in  its  answer  which 
contains  a  general  denial  alleges,  besides  the 
other  defemtes,  the  terms  of  its  policy  to  the 
effect  that  it  was  Uable  to  the  assured  only 
for  loss  actually  sustained  and^oald  in  satis- 
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faction  of  a  Jndgment  after  trial  of  ttie  to- 
sue.  and  alleged  that  while  a  Judgment  was 
entered  In  said  case  it  was  not  after  a  trial, 
bat  that  the  Judgment  was  rendered  by  con- 
sent of  the  parties  and  without  any  trial  of 
the  lusaes.  This  portion  of  the  answer  was 
stricken  out.  No  exceptions  thereto  were 
saved,  and  no  complaint  was  made  of  the 
court's  action  In  this  regard  In  the  motion  for 
a  new  trlaL 

The  plaintiff,  In  order  to  meet  the  defense 
as  to  the  effect  of  the  rider,  contends  that  It 
had  as  a  matter  of  law  and  fact  met  the  re- 
quirements of  the  provisions  of  the  rider. 
This  la  based  upon  an  argument  concerning 
what  could  be  done  towards  a  literal  com- 
pliance. We  do  not  deem  it  necessary  to  go 
into  the  details  of  the  construction  and  ar- 
rangement of  the  machine,  but  It  is  sufficient 
to  say  that  we  do  not  uphold  plaintiff's  con- 
tention. The  plaintiff  did  not  comply  with 
this  provisiou,  and,  if  the  effects  thereof  can 
be  av<dded,  it  must  be  done  in  this  case  on 
the  theory  of  a  walrer  on  the  part  of  the  de- 
fendant. 

11]  The  contention  made  in  behalf  of  de- 
fendant that  it  Is  not  liable  to  the  plaintiff 
becanae  of  the  fact  that  the  policy  was  Issued 
to  and  Indemnified  a  partnership  cannot  be 
upheld.  The  same  agency  that  was  Its  gen- 
eral manager  for  Missouri  and  iKirtions  of  Il- 
linois was  also  engaged  in  and  had  charge  of 
the  soliciting,  collecting  premiums,  and  issu- 
ing policies  in  the  city  of  St  Louis.  The  poli- 
cies did  not  become  effective  until  after 
countersigned  by  the  person  In  charge  of 
that  agency.  This  agency  by  its  conduct 
which  we  have  related  foreclosed  defendant's 
right  to  insist  on  a  formal  written  assign- 
ment of  the  policy  and  its  consent  Indorsed 
thereon,  as  provided  for  in  said  policy. 

[2,  3]  The  question  In  this  case  that  in- 
Tolves  the  real  gist  of  the  controversy  Is  that 
of  the  alleged  waiver  of  the  requlrementti  of 
the  rider.  The  provisions,  of  these  liability 
policies  are  peculiar  and  are  in  a  class  to 
themselves,  In  that  they  carefally  and  ex- 
plicitly reserve  to  the  insurer  the  exclusive 
right  to  manage  and  control  all  controversies 
that  arise  by  reason  of  accidents  to  the  em- 
ployes of  the  insured,  and  they  expressly  pro- 
lilbit  any  Interference  on  the  part  of  the  in- 
sured. It  is  a  weU-known  practice  concern- 
ing all  transactions  to  require  of  any  one  to 
take  advantage  of  his  rights  at  a  proper 
time.  It  Is  also  held  in  many  Instances  that 
a  party  has  rellnqnished  or  refused  to  ac- 
cept a  right  In  such  a  way  that  the  contention 
cannot  thereafter  be  entertained  that  such 
right  was  9ver  iKwsessed.  It  must  also  be 
remembered,  in  considering  a  case  of  this 
character,  that  the  insured,  if  not  protected 
by  the  terms  of  his  poUcy,  should  have  a  free 
hand  to  proceed,  as  soon  as  practical,  tn  his 
own  way.  This  right  Is  as  essential  to  the 
Insured  as  are  the  provisions  in  the  policy 
giving  the  Insurer  exclusive  control  of  acci- 
dents covered  by  its  policy.  , 
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In  the  case  of  Fairbanks  Canning  Co.  v. 
Ixmion  Guaranty  &  Accident  Co.,  154  Mo. 
App.  327,  335,  836,  133  S.  W.  664,  666,  in 
discussing  the  characterization  of  the  action 
of  an  insurer  under  a  policy  of  this  kind 
which  deprives  it  of  a  defense  otherwise 
available,  the  court  states: 

"But  in  whatever  way  it  may  be  designated, 
it  is  such  conduct  on  the  part  at  the  insurer  as 
will  cut  him  out  ot  a  defense  he  might  have  made 
had  he  Insisted  upon  it  at  a  time  when  the  oth- 
er party  might  have  taken  care  of  himself  to  his 
complete  exculpation,  or,  at  least,  a  betterment 
of  his  condition.  If,  instead  of  relying  upon  his 
right  when  the  claun  was  first  brought  to  his 
attention,  he,  without  due  investigation,  assumes 
himself  to  be  liable,  sets  the  assured  aside,  and 
claims  the  right  of  control  of  the  defense,  he 
cannot  afterwards  ignore  the  right  the  assured 
has  acguired  by  reason  of  such  action,  merely 
because  be  has  made  a  belated  discovery  of  fact, 
or  law,  which  he  thinks  puts  the  case  outside  the 
terms  of  the  policy." 

Where,  as  in  the  case  at  bar,  the  testimony 
tends  to  prove  that  the  insurer  recognized 
an  accident  as  covered  by  Its  policy  and  pro- 
ceeded to  act  thereunder  according  to  Its 
terms,  the  Insured  is  presumed  to  have  been 
prejudiced  by  such  conduct,  and  this  Is  not  a 
rebuttal  presumption.  Royle  Mining  Co.  t. 
Fidelity  &  Casualty  Co.  of  New  lork,  161  Mo. 
App.  185,  19T,  142  S.  W.  438. 

Under  the  well-established  rules  of  law  in 
this  state  governing  the  actions  of  an  Insur- 
er in  a  case  of  this  character,  unquestionably 
there  was  sufficient  testimony  upon  which  to 
base  the  conclusion  that  defendant  waived 
the  provisions  of  its  rider.  It  becomes  nec- 
essary, therefore,  to  ascertain  if  the  issues 
were  properly  submitted  to  the  Jury  under 
the  instructions  given  In  behalf  of  the  plain- 
tiff. 

There  were  four  instructions  (A,  B,  C,  and 
D)  in  behalf  of  plaintiff.  Instruction  A  is 
upon  the  question  of  the  authority  of  the 
agent  who  solicited,  countersigned,  and  Is- 
sued the  policy,  and  B  la  upon  the  transfer 
of  the  policy  to  the  corporation  by  the  part- 
nership. These  two  InstructicaiB  were  with- 
out error. 

[4, 1]  Instruction  O  Is  as  follows : 

"The  court  Instructs  the  jury  that  if,  under  the 
preceding  instructions  and  from  a  preponderance 
of  the  evidence  in  this  case,  you  find  that  the  pol- 
icy introduced  in  evidence  was  in  full  force, 
covering  and  insuring  the  plaintiff  on  the  1st  day 
of  December,  1914 ;  and  if  you  further  find  that 
on  said  date  one  Florence  Behrns  was  injured 
while  in  the  employ  of  the  plaintiff  and  while 
feeding  a  machine  known  aa  a  mangle,  that  plaui- 
tiff  gave  defendant  due  notice  of  said  injury, 
that  within  a  few  days  thereafter  the  defendant 
caused  an  investigation  of  the  accident  resulting 
in  said  injury  to  be  made  by  its  duly  authorized 
adjuster  or  adjusters,  that  at  the  time  of  making 
such  investigation,  if  yon  find  one  was  made, 
said  adjuster  or  adjusters  either  saw  and  knew, 
or  by  the  exercise  of  due  diligence  would  have 
seen  and  known,  that  said  mangle  was  not  equip- 
ped with  fixed  guards  or  safety  feed  tables  ad- 
justed at  the  point  of  contact  of  the  rolls,  in  the 
manner  in  which  defendant  now  claims  it  should 
have  been  equipped  and  as  provided  in  the  rider 
to  said  policy,  that,  nevertheless,  said  adjuster  or 
adjusters  then  proceeded  and  thereafter  <»n- 
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tinued  to  treat  said  accident  and  the  injury  to 
said  Florence  Behma,  as  if  the  same  were  fully 
covered  under  said  policy,  and  that  he  or  they 
thereafter  entered  into  negotiations  with  said 
Florence  Behrns  and  her  parents  for  a  settle- 
ment of  any  claim  which  she  or  they  might  have 
for  damages  against  plaintiff,  because  of  such 
injuries,  and  that  negotiations  were  continued 
from  time  to  time  until  on  or  about  the  16th 
day  of  January,  1015,  without  any  notice  from 
defendant  to  plaintiff  to  disclaim  liability  under 
said  policy,  for  said  injury — then  the  defendant 
is  not  relieved  from  liability  in  this  case  because 
of  any  failure  on  the  part  of  plaintiff  to  equip 
said  mangle  in  the  manner  hereinbefore  describ- 
ed, even  though  you  may  find  and  believe  from 
the  evidence  that  said  mangle  was  not  so  eauip- 
ped." 

This  Instrnctlon  was  a  peremptory  one  to 
find  for  the  plalntlfF  upon  a  finding  of  these 
things  referred  to  In  the  Instruction.  This 
was  error  because : 

"A  waiver  is  a  mixed  question  of  law  and  fact. 
*  *  *  It  is  a  question  of  intention  and  a  fact 
to  be  determined  by  the  jury."  Exchange  Bank 
V.  Thuringia  Ins.  Co.,  109  Mo.  App.  654,  659,  83 
S.  W.  534,  635,  and  cases  there  cited. 

This  Instruction  should  hare  also  submitted 
to  the  Jury  the  question  as  to  whether  de- 
fendant's agents  knew,  or  by  the  exercise  of 
ordinary  diligence  would  have  known,  that 
at  the  time  they  were  Investigating  the  acci- 
dent, assuring  plaintiff  that  defendant  would 
look  after  the  claim  and  undertaking  to  set- 
tle, it  was  caused  as  alleged  in  the  answer. 
The  defendant  had  the  right  to  make  such 
investigation  as  was  reasonably  necessary  to 
determine  if  the  accident  was  covered  by  the 
l)olicy,  and  this  right  should  not  be  Ignored 
in  the  instructions  to  the  jury.  The  defend- 
ant's agent  may  have  seen  the  machine  and 
known  it  was  not  equipped  as  required  by 
the  rider,  yet  it  may  have  been  necessary  to 
make  further  investigation  to  ascertain  if 
that  was  the  cause  of  the  injury  or  the  basis 
of  the  employe's  claim  and,  If  so,  in  doing  this 
no  ground  of  waiver  would  be  created  while 
proi>erly  endeavoring  to  ascertain  those  facts. 
Murch  Bros.  Construction  Company  Case, 
190  Mo.  App.  490,  176  S.  W.  399. 

Instruction  D  required  the  jury  to  find  that 
the  Injured  party  recovered  the  judgment 
paid  by  the  plaintiff  and  the  attorney's  fees 
Incurred  by  reason  of  the  litigation  resulting 
in  the  judgment,  and  farther  told  the  jury, 
in  effect,  that  if  it  was  found  that  the  plain- 
tiff paid  the  father  of  the  injured  employs 
in  settlement  of  Ills  said  claim  the  sum  of 
$250,  and  that  in  doing  so  plaintiff  acted 
honestly  and  in  good  faith,  they  should  find 
for  It  for  said  sum.  This  Instruction  Is  er- 
roneous because  the  jury  should  have  been 
required  to  find,  before  being  allowed  to  as- 
sess the  sum  paid  the  father,  that  the  amount 
was  reasonable  and  properly  paid  as  a  lia- 
bility under  the  policy. 

From  tlte  fact  that  the  judgment  against 
the  plaintiff  here,  in  ■Oxe  suit  by  its  employ^, 
was  entered  by  agreement  and  testimony  was 
likely  taken  aa  a  mere  matter  of  form,  it 


may  be  doubtful  if  it  should  be  treated  as  a 
judgment  obtained  as  the  result  off  a  regular 
trial.  We  call  attention  to  this  phase  of  the 
case  and  to  the  opinion  In  the  case  of  Dun- 
ham V.  Philadelphia  Casualty  Co.,  179  Mo. 
App.  658,  665,  162  S.  W.  728,  wherein  It  l8 
Stated  that  the  insurer  is  not  obligated  to  the 
Insured  by  the  latter  "merely  paying  out 
money  <m  claims  presented."  See,  also,  the 
cases  dted  In  Carthage  Stone  Co.  v.  Trav- 
elers' Ins.  Co.,  186  Mo.  App.  818,  327,  and 
328,  172  S.  W.  468,  and  Murch  Bros.  Con- 
struction Co.  V.  Fidelity  &  Casualty  Co.,  190 
Mo.  App.  490,  493,  176  S.  W.  899  et  seq.  This 
question  not  being  a  decisive  point,  and  not 
being  covered  ertensively  by  the  briefs,  we 
pass  it  without  deciding  it  as  likely  it  will 
not  arise  again  even  11  there  Is  another  trial. 

[6]  Defendant  contends  that  there  Is  no 
evidence  upon  which  the  jury  could  properly 
base  a  finding  that  It  had  vexatlously  refused 
to  pay  the  amount  due  under  its  jwllcy.  This 
contention  cannot  be  upheld.  If  the  Jury 
finds  that  the  defendant  .waived  the  provi- 
sions of  the  rider,  assumed  control  of  the 
claim  of  the  Injured  party  under  the  terms 
of  the  policy,  which  excluded  plaintiff  from 
all  concern  thereabout,  and  It  Is  found  that 
after  defendant  did  all  this  it  thereafter  con- 
cluded its  Interests  would  be  better  served 
by  then  withdrawing  from  the  controversy 
and  denying  all  liability,  which  It  did,  there 
.would  be  sufficient  disclosed  to  justify  a  find- 
ing of  vexatious  refusal  to  pay,  when  proof 
is  made  of  the  amount  due. 

[7]  In  defendant's  letter  of  February  13, 
1915,  it  tendered  plaintiff  the  free  use  of  its 
legal  claim  departments  to  handle  the  claim 
of  the  injured  employ^,  provided  plaintiff 
would  agree  that  such  aid  would  not  waive 
any  of  defendant's  rights.  The  defendant 
requested  an  Instruction  that.  If  the  jury  be- 
lieved this  offer  was  made,  then  they  should 
allow  no  amount  on  account  of  any  attor- 
ney's fee  Incurred  by  plaintiff  In  defending 
the  damage  suit  The  Instruction  was  refus- 
ed, and  this  is  urged  here  as  a  fatal  error. 
We  cannot  so  hold.  When  defendant  refus- 
ed to  discharge  Its  duty  as  to  this  claim,  it 
thereby  lost  all  right  to  participate  therein 
or  dictate  to  plaintiff  how  the  matter  should 
be  handled.  It  could  not  select  plaintiff's 
lawyers,  even  though  they  could  be  obtain- 
ed free  of  charge;  neither  was  there  any 
duty  devolving  on  plaintiff  to  accept  the  of- 
fer. It  had  an  Interest  in  the  defense  of 
this  claim  over  and  beyond  the  Indemnity  of 
the  policy.  The  suit  was  for  $6,000  more 
than  the  amount  called  for  by  it.  When  de- 
fendant repudiated  Its  contract,  It  surren- 
dered all  rights  i>ertalnlng  to  the  manage- 
ment of  the  defense  of  the  claim  and  can  be 
heard  to  complain  only  that  it  was  not  hon- 
estly and .  fairly  conducted  In  a  reasonably 
prudent  and  economical  manner. 

By  reason  of  the  errors  in  giTlng  said  In- 
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stnictlons  In  behalf  of  plaintiff,  the  Judgment 
U  reversed,  and  the  cause  remanded. 

FAKREfGTON,  J.,  concum.  STtJRGIS, 
J.,  concors  In  the  result 

On  Motion  for  Rehearing. 

STURGIS,  J.  [t]  In  the  plaintiff's  motion 
for  rehearing  It  Is  claimed  that,  while  de- 
fendant alleged  In  Its  answer  that  the  failure 
to  guard  the  machine  in  question  .was  the 
cause  of  the  injury  for  which  plaintiff  was 
held  liable  In  the  damage  salt  of  Florence 
Behms  against  the  plaintiff  herein,  there  is 
no  proof  of  sudi  allegation.  The  proof,  how- 
ever, is  contained  ta  the  pleadings  and  Judg- 
ment In  such  case.  Such  pleadings  disclose 
that  the  sole  ground  of  negUgence  complain- 
ed of  was  the  failure  to  guard  the  machine 
as  required  by  law,  and  the  verdict  and 
Judgment  in  that  case  must  be  held  to  have 
been  re8p<Hi8lve  to  that  issue. 

[9, 10]  Another  point  la  that  lastruction  G 
criticized  in  the  main  opinion  predicates 
waiver  on  undisputed  facts,  and  therefore 
the  question  of  waiver  is  one  of  law  only  and 
the  Instruction  is  correct  Cases  are  cited — 
as,  for  instance,  Myers  v.  Maryland  Casual- 
ty Co..  123  Mo.  App.  loc  at  687,  101  8.  W. 
121 — ^holding  that,  where  the  facts  are  undis- 
puted and  leave  no  room  for  divergence  of 
opinion  as  to  the  force  and  effect  of  the  same 
in  establishing  a  waiver,  the  question  is  one 
of  law  only.  That,  however,  is  not  this  case. 
There  Is  grave  doubt  in  the  present  case 
whether  or  not  the  proven  facts  do  not  fall 
to  show  a  .waiver  as  a  matter  of  law  rather 
than  the  converse.  In  Murch  Bros.  Construc- 
tion Ca  V.  Fidelity  &  Casualty  Co.,.  190  Mo. 
App.  490,  176  S.  W.  399,  the  court  held  that, 
80  long  as  there  is  a  probability,  if  not  a 
possibility,  of  the  plaintiff  In  the  damage 
salt  recovering  on  a  ground  of  liability  cov- 
ered by  the  Indemnity  policy,  the  Insurer 
is  not  only  Justified  in  taking  charge  of  the 
litigation,  but  can  withdraw  therefrom  only 
at  Its  peril.  In  that  case  the  injured  party 
claimed  damages  on  a  ground  of  liability 
covered  by  the  policy  and  on  a  ground  not 
so  covered,  and  the  court  held  that  so  long 
as  there  remained  In  the  case  a  ground  of 
liability  covered  by  the  Indemnity  policy  the 
Insurer  could  withdraw  from  the  defense  of 
the  case  only  at  its  peril.  In  the  present 
case,  the  plaintiff  herein  (defendant  In  the 
damage  suit  of  Florence  Behms)  then  and 
here  insisted  that  it  had  fully  complied  as 
for  as  is  possible  with  the  policy  requirement 
as  to  placing  a  guard  on  the  macldnery,  and 
that  its  liability,  if  any,  to  the  injured  party 
must  be  placed  on  other  grounds.  While 
defendant  may  have  readily  discovered,  as 
plaintiff  now  claims,  to  Its  own  satisfaction 
at  least  that  plaintiff's  failure  to  place  a 
guard  on  the  machinery  was  the  cause  of 
the  accident  and  exempted  it  from  liability. 


yet  It  may  be  seriously  contended  that  the 
defendant  Insurer,  notwithstanding  Its  belief 
in  tliat  respect,  could  not  know  in  advance  of 
the  bringing  of  the  damage  suit  on  what 
ground  of  negligence  the  injured  party  might 
assert  liability  and  produce  evidence  to  sus- 
tain the  same.  Not  only  did  the  defendant 
have  the  right  before  withdrawing  from  the 
defense  of  the  damage  suit  to  make  such  in- 
vestigation as  ,was  reasonably  necessary  to 
determine  if  the  accident  was  covered  by 
the  policy,  but  it  had  a  right  to  stay  in  the 
defense  and  negotiate  for  a  compromise  set- 
tlement so  long  as  there  was  any  reasonable 
ground  to  apprehend  that  a  claim  of  liability 
could  or  would  be  made  on  any  ground  cov- 
ered by  the  policy.  Buffalo  Steel  Co.  v.  Mtaa 
Life  Ins.  Co.,  136  N.  Y.  Supp.  977,  984.  Since 
an  Insurer  In  this  form  of  policy  can  refuse 
to  defend  an  action  for  damages  only  at  Its 
peril,  it  ought  not  to  be  held  to  have  waived 
Its  rights  by  defending  so  long  as  any  peril 
exists.  Where  there  is  or  may  be  different 
grounds  of  liability  asserted,  for  some  of 
which  the  insurer  is  liable  and  for  some  of 
which  the  insured  must  stand  the  loss,  then 
It  would  seem  that  neither  party  can  exclude 
the  other  from  participating  In  the  defense 
(Buffalo  Steel  Co.  v.  JEtna  Life  Ins.  Co.,  su- 
pra ;  Chicago-CoultervlUe  Coal  Co.  v.  Fideli- 
ty &  Casualty  Co.  of  N.  I.  [C.  C]  130  Fed. 
957,  960) ;  but  that  question  is  not  before  us. 


TAZOO  &  M.  V.  R.  CO.  v.  PICHER  LEAD 

CO.     (No.  1878.) 

(Springfield  Court  of  Appeals.    Missouri    Dec, 

16,  1916.    Rehearing  Deuied  Jan.  1.  1917.) 

1.  EVIDENCK   «S9417(16)   —   Pabol   EIvidbno 
— ^Biix  or  LikDino. 

A  bill  of  lading  constitutes  the  contract  be- 
tween a  shipper  and  a  carrier,  and,  where  no 
mora  appeared  than  that  it  was  the  intention  of 
a  shipper  and  the  initial  carrier  that  the  ship- 
ment was  to  be  made  and  the  charges  therefor 
collected  from  the  consignee  at  destination,  its 
terms  could  not  t>e  varied. 

[Ed.   Note.— For  other   cases,    see   Evidence, 
Cent  Dig.  |  1893;    Dec.  Dig.  «=»417(16).] 

2.  Oabbbcbs  9=9l94— Fbbiqhiv— liiABniTT  or 
Shifpeb. 

The  Clipper  is  primarily  liable  under  a  bill 
of  lading  providing  that  the  owner  or  consignee 
should  pay  the  freight,  and,  if  required,  should 
pay  it  before  delivery. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  H  870-872;  Dec,  Dig.  «=>194.] 

3.  CAERIERS    «=»194— FeEIQHT— LlABILlTT    OF 

Consignee. 
In   such   case,   the   consignee   also  becomes 
liable  when  he  accepts  the  shipment  and  pa.vs 
a  part  of  the  freight 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  S§  870-872;    Dec.  Dig.  <8=>191.] 

4.  Cabbibbs  «=»197(l)—FBiaoHT  —  Delivery. 

A  carrier  may  lawfully  refuse  to  deliver 
goods  until  all  the  transportation  charges  Are 
paid. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.   Dig.   §|  891,   894,   895;    Dec.   Dig.   «=» 
1 197(1).] 


4s>Por  other  cases  lee  tame  topic  ana  KBT-NUHBBR  In  all  Kej-Nombered  DIgeitb  and  bidexeo^ 
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Appeal  from  drcnlt  Cionrt,  Jasper  Goanty; 
David  E.  Blair,  Jndge. 

Action  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Cmnpany  against  the  Plcher  Lead 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded,  with  directions  to  enter 
Judgment  for  plaintiff. 

Owen  &  Davis,  of  Joplln,  and  Clinton  H. 
McKay,  of  Memphis,  Tenn.  (Charles  N.  Bnrch 
and  H.  D.  Minor,  both  of  Memphis,  Tenn.,  of 
counsel),  for  appellant.  Spencer  &  Qrayston, 
of  Joplin,  for  respondent 

ROBERTSON,  P.  J.  Defendant,  at  the  re- 
guest  of  a  commission  company  of  St  Louis 
that  had  bought  from  it  a  carload  of  lead, 
shipped  the  same  from  Joplln  to  Isaac  C. 
Mlshler  at  Clarksdale,  Miss.  The  freight  was 
not  prepaid  thereon.  The  bill  of  lading  pro- 
vided that: 

"The  owner  or  consignee  shall  pay  the  freight 
on  said  property,  and.  If  required,  shall  pay  the 
same  before  delivery. 

The  shipment  was  over  the  St  Louis  &  San 
Francisco  Railroad  to  Memphis,  Tenn.,  and 
from  there  to  destination  over  plaintiff's  road. 
The  shipment  was  delivered  to  the  consignee, 
but  by  mistake  plaintiff  collected  only  the 
legally  establlsbed  transportation  charges 
from  Joplin  to  Memphis.  This  action  was 
brought  to  recover  the  balance  due,  $96.  It 
was  tried  on  an  agreed  statement  of  facts, 
and  Judgment  entered  for  defendants.  Plain- 
tiff has  appealed. 

A  general  survey  of  the  adjudication  on 
the  question  here  Involved  Is  given  along  the 
same  line,  but  In  a  more  condensed  form,  as 
in  the  briefs  filed  here,  in  4  II.  C.  L.  857, 
I  310,  which  we  quote,  adding  the  citations  in 
parenthesis: 

"Ordinarily  a  carrier  has  a  right  to  look  for 
his  compensation  to  the  person  who  required 
him  to  perform  the  service  by  causing  the  goo<ls 
to  be  delivered  to  him  for  transportation,  and 
that  person  is  generally  of  course  the  shipper 
named  in  the  bill  of  lading,  or  tlje  consignor. 
(Finn  v.  Western  Railroad  Corporation,  112 
Mass.  524,  17  Am.  Rep.  128;  38  Am.  St.  Rep. 
402,  note;  49  L.  R.  A.  [N.  8.]  96,  note.)  The 
fact  that  the  latter  does  not  own  the  goods 
has  been  held  material  (Wooeter  v.  Tarr,  8 
AUen  [Mass.]  270,  85  Am.  Dec.  707),  on  the 
ground  that  the  carrier's  contract  and  right 
to  recover  his  freight  cannot  be  made  to  depend 
on  'what  may  prove  to  be  tli«  legal  effect  of  the 
negotiations  between  the  consignor  and  the  con- 
signee on  the  title  to  the  property  which  is  the 
subject  of  transportation  (Finn  v.  Western  Rail- 
road Corporation,  112  Mass.  524,  17  Am.  Rep. 
128).  Furthermore,  even  though  there  is  a 
stipulation  in  a  bill  of  lading  providing  that 
the  consignee  shall  pay  the  freight,  that  does 
not  of  itself  relieve  the  consignor,  and  a  carrier 
is  not  bound  at  his  peril  to  enforce  the  payment 
of  frei^t  from  the  consignees.  The  usual  clause 
in  bills  of  lading,  that  a  cargo  is  to  be  delivered 
to  the  person  named,  or  hte  assignees,  'he  or 
they  paying  freight,'  is  only  Inserted  as  a  rec- 
ognition or  assertion  of  the  right  of  the  master 
of  a  ship  to  retain  the  goods  carried  until  his 
lien  is  satisfied  by  payment  of  the  freight;  It 
Imposes  no  obligation  on  him  to  insist  on  pay- 
ment before  delivery  of  the  cargo.    If  he  sees 


fit  to  waive  his  right  of  Uen  and  to  deliver  the 
goods  without  payment  of  the  freight,  his  right 
to  resort  to  the  shipper  for  compensation  still 
remains.  (Holt  v.  Westoott,  43  Me.  446,  69 
Am.  Dec.  74;  Wooeter  v.  Tarr,  8  Allen  [Mass.] 
270,  85  Am.  Dec.  707,  and  note;  Bayward  v. 
Middleton,  3  McCord  [S.  C]  121,  16  Am.  Dec 
615.)  True,  the  consignee,  or  the  indoraer  of  a 
bill  of  lading,  may  be  sued  if  he  has  received 
the  goods  in  pursuance  of  a  bill  of  lading,  im- 
posing the  payment  of  freight  on  him,  at  all 
events  in  cases  where  there  la  no  charter  party. 
The  receipt  of  goods  under  sudt  a  bill  of  lading 
is  evidence  of  a  contract  by  the  person  so  re- 
ceiving them  to  pay  the  freight.  But  the  lia- 
bility of  the  consignee  does  not  depend,  in  such 
a  case,  on  the  assumption  that  the  original 
riilpper  would  not  be  uable,  as  once  seems  to 
have  been  thought.  l>ut  on  a  new  contract  to 
pay  the  ireight  evidenced  in  ordinary  cases  by 
the  bill  of  lading  and  the  reception  of  goods  un- 
der it.  There  Es  no  shifting  of  liabihty.  llie 
contract  of  the  consignor  and  that  ot  the  con* 
si^ee  are  not  considered  to  be  inconsistent 
with  each  other;  each  is  an  original  contract 
based  on  a  sufficient  consideration.  (North- 
German  Lloyd  V.  Henle  [D.  C]  44  Fed.  100,  10 
L.  R.  A.  814;  Grant  v.  Wood,  21  N.  J.  Law, 
202,  47  Am.  Dec.  162.)  Moreover,  it  has  been 
held  that  the  consignee  and  receiver  of  a  cargo 
is  liable  for  the  freight,  although  the  master,  ow- 
ing to  a  dispute  with  the  person  who  loaded 
the  vessel  about  the  price  of  trimming  the  cargo, 
sailed  without  signing  the  bill  of  lading. 
(Hatch  V.  Tucker,  12  R.  I.  501,  34  Am.  Rep. 
707.)  But  by  many  authoritiea  the  view  is  m- 
tertained  that  where  it  appears  that  Ae  goods 
were  not  owned  by  the  consignor,  and  were  not 
shipped  on  his  account,  for  his  benefit,  the  car- 
rier is  not  entitled  to  call  on  the  consignor  for 
freight.  (Union  Freight  Railroad  Co.  v.  Wink- 
ley,  159  Mass.  133,  34  N.  E.  91,  38  Am.  St 
Rep.  398;  Barker  v.  Havens,  17  Johns.  [N.  Y.] 
234,  8  Am.  Dec.  393,  and  note.)  Also  it  seems 
that  the  shipper  of  goods,  who  is  impliedly 
bound  by  the  bill  of  lading  to  pay  the  freight, 
may  show  by  parol  an  agreement  of  tlie  owner 
of  the  vessel  to  look  to  another  for  payment,  and 
that  payment  has  l>een  made.  (Wayland's 
Adm'r  V.  Mosely,  6  Ala.  430,  39  Am.  Dec. 
335.)" 

[1]  The  agreed  statement  of  facts  redtea 
that  it  was  the  lntentl<m  of  defendant  and 
the  initial  carrier  that  the  shipment  was  to 
be  made  and  the  charges  therefor  collected 
from  the  consignee  at  destination.  The  bill 
of  lading  constituted  the  contract  between  the 
parties  and  in  the  absence  of  more  than  is 
shown  by  the  above  statement  its  terms  can- 
not be  varied.  Kellerman  v.  Kansas  City,  St 
Joseph  &  Council  Bluffs  R.  Co.,  136  Mo.  177, 
189.  84  S.  W.  41,  87  S.  W.  828;  Russell  r. 
Qulncy,  Omaha  &  Kansas  City  R.  Co.,  177  Mo. 
App.  186,  192, 164  S.  W.  164 ;  Portland  Flour- 
ing Mills  0>.  V.  British  &  Foreign  Marine 
Insurance  Co.,  130  Fed.  860,  65  O.  C.  A.  344. 

[2-4]  The  result  in  this  case  must  be  reach- 
ed with  reference  to  the  liabllllies  imposed 
on  the  defendant  by  the  bill  of  lading.  The 
decided  weight  of  the  authorities  la  to  the 
effect  that  the  shipper  Is  primarily  liable 
under  a  bill  of  the  character  here  involved. 
The  consignee  also  becomes  liable  in  a  case 
of  tills  kind  when  he  accepts  the  shipment 
and,  as  here,  pays  a  portion  of  the  freight  It 
may  ahso  be  conceded,  as  is  held  in  this  state 
(Sutton  V.  St.  l/ouis  &  San  Francisco  R.  Co., 
159  Mo.  App.  686,  140  S.  ,W.  76),.  that  the 
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carrier  may  lawfully  rafase  to  deliver  the 
goods  until  all  transportation  chargeB  are 
paid. 

This  case  reBolves  Itself  Into  the  qnestloii 
as  to  whether  the  defendant  has  brought  it> 
self  wlthtn  any  rule  that  should  exempt  It 
from  the  general  principles  of  law  that  re- 
lieve it  from  Its  original  llaMlity  as  the  ship- 
per of  the  goods.  There  is  no  allegation  or 
statement  of  facts  that  tend  to  prove  waiver 
or  estoppel,  and  no  such  defenses  are  urged 
here.  The  case  of  Union  Padflc  R.  Ck>.  v. 
American  S.  &  R.  Co.,  202  Fed.  720,  121  O.  C. 
A.  182,  Is  dted,  but  that  <»ly  supports  the 
contention  that  the  consignee  in  this  case  is 
liable,  which  we  concede,  but  does  not  hold 
that  thereby  the  defendant  is  released  from 
the  requirements  of  its  Contract  In  the  opin- 
ion in  Great  Lakes  C.  &  D.  Co.  v.  Seither 
Transit  Co.,  220  Fed.  34,  136  C.  a  A,  UO, 
reference  is  made  to  the  duty  of  a  carrier  to 
collect  the  legal  rate,  though  a  lesser  amount 
has  been  accepted  by  mistake,  but  there  is  no 
holding  there  to  the  efCect  that  the  shipper 
would  not  be  liable  for  the  unpaid  balance. 
Appellant  also  cites  Howatt  v.  Barrett,  78 
Misc.  Rep.  156,  187  N.  T.  Supp.  916,  Penn  R. 
Co.  V.  Titus,  78  Misp.  Rep.  347,  138  N.  Y. 
Supp.  326,  and  New  York,  N.  H.  &  H.  R.  Co. 
V.  York  &  Whitney  Co.,  215  Mass.  36,  102  N. 
E.  366,  which  discuss  the  liability  of  the  c<»i- 
dgnee,  but  do  not  hold  the  consignor  not 
liable. 

In  support  of  the  contention  that  parol 
evidence  is  admissible  to  show  that  it  was 
understood  between  the  initial  carrier  and 
defendant  that  the  freight  should  be  collected 
from  the  consignee  defendant  cites  the  cases 
of  Union  Freight  R.  Co.  v.  Winkley,  159  Mass. 
133,  34  N.  m.  91,  38  Am.  St  Rep.  398,  and 
Wayland  v.  Mos^,  6  Ala.  430,  39  Am.  Dec. 
335.  If  it  can  be  said  that  the  decisions  tn 
those  cases  are  in  point  we  could  not  follow 
them  in  face  of  the  decisions  of  the  Supreme 
Court  of  this  state,  cited  above,  to  the  con- 
trary. 

Under  the  provisions  of  the  bill  of  lading 
the  defendant  became  liable  for  the  transpor- 
tation charges,  and  as  there  is  no  showing  of 
any  facts  that  should  relieve  it  from  liability 
we  must  reverse  the  judgment  and  remand 
tlie  cause,  with  directions  to  enter  judgment 
for  plalnttff.    It  is  so  ordered. 

FARRINGTON  and  STURGIS,  JJ.,  concur. 
STURGI8,  J.,  adding  the  following:  It  seems 
to  me  that  there  is  nothing  in  the  agreed 
statement  of  facts  which  varies  or  contra- 
dicts the  biU  of  lading.  It  is  literally  true 
and  is  consistent  with  the  bill  of  lading  that 
the  carrier  intended  to  collect  the  freight 
diarges  from  the  consignee  and  conversely 
did  not  intend  to  collect  same  from  the  con- 
signor. Such  is  the  usual  intent  when  goods 
are  shipped  collect     But  that  is  far  from 


showing,  as  the  legal  effect  of  such  intention, 
that  the  carrier  has  lost  his  legal  righ£  to 
collect  from  the  consignor  In  case  his  inten- 
tions go  awry. 


SISK  V.  DILLMAN  EGG  CASE  CO. 
(No.  1901.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

16,  1916.     Rehearing  Denied 

Jan.  1,  19171 

1.  Bbokess     <S=382(4)  —  Actions  —  Pi.BA.niss 

AND   PBOOF— VAMANCK. 

Under  petition  alleging  that  defendant  em- 
ployed plaintiff  to  locate,  negotiate,  or  buy  for 
It  Cottonwood  timber,  and  agreed  to  pay  plain- 
tiff a  commission  therefor,  and  that  defendant 
did  locate,  negotiate  for,  or  purchase  certain 
timber,  evidence  that  plaintiff  merely  reported 
to  the  president  where  timber  could  be  bought, 
and  the  president  bought  the  timber,  does  not 
present  a  variance;  the  essential  elements  enti- 
tling a  broker  to  commissicMi  being  present  in 
the  evidence  and  in  the  pleading. 

[Ed.  Note. — ^For  other  coses,  see  Brokers, 
Cent  Dig.  §  103;  Dec.  Dig.  >&=>82(4).] 

2.  Bboksbs    $=>7  —  Contbacts  —  RjiQirisiTiEa 

AND   SUTFICIENCT. 

Such  alleged  contract  though  it  placed  no 
limit  on  tlie  purchase  or  price,  was  not  too  in- 
definite for  enforcement  especially  after  it  was 
executed. 

[Ed.  Note. — For  other  cases,  gee  Brokers, 
Cent  Dig.  S§  5-8;  Dec.  Dig.  <8=>7.] 

3.  Appeal  and  Ebbob  ®=»1006(2)— Review— 
Conflict  in  Evidence. 

Though  a  court  might  wdl  agree  that  the 
weight  of  evidence  was  with  defendant  yet 
where  the  trial  court  granted  one  new  trial  be- 
cause the  verdict  was  against  the  weight  of  the 
evidence,  and  a  second  jury  found  the  same  way, 
the  appellate  court  could  not  grant  relief  on 
that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3951;  Dec  Dig.  <S=>100C 
(2).] 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Albert  Sisk  against  the  DlUman 
Egg  Case  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfGlrmed. 

A.  L.  Oliver,  of  St  Louis,  and'O.  G.  Sbep- 
ard,  of  Garuthersvllle,  for  appellant  R.  L. 
Ward,  of   CaruthersvlUe,  for  respondent. 

STURGIS,  J.  Plaintiff  recovered  «700  in 
a  suit  for  commission  as  a  broker  for  nego- 
tiating and  bringing  aboat  the  purchase  of 
the  standing  timber  on  a  tract  of  land  in  Pem- 
iscot county.  The  defendant  was  engaged  in 
manufacturing  egg  cases  and  like  products 
in  which  it  used  large  quantities  of  cotton- 
wood  timber.    The  petition  alleges  that: 

"On  the  day  of  March,  1012,  the  de- 
fendant employed  the  plaintiff  to  locate,  nego- 
tiate for,  or  buy  for  fjt  cottonwood  timber  in 
Pemiscot  county,  to  be  used  in  its  mills  and  fac- 
tories at  CaruthersvUle,  Mo.,  and  agreed  to  pay 
plaintiff  for  his  services  in  looking  for,  locat- 
ing, and  negotiating  for  or  buying  said  cotton- 
wood  timber  the  sum  of  50  cents  per  one  thou- 
sand feet  as  a  commission  for  his  services ;  that 
thereupon  the  plaintiff  entered  into  the  employ 
of  the  defendant  and  made  many  trips  to  differ- 
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ent  omiers  of  timber  and  looking  over  divers 
tracts  of  Cottonwood  timber  in  Pemiscot  coun- 
ty, and  on  the  day  of  AprU,  1912,  and 

wliile  in  the  employ  of  defendant  under  the 
contract  aforesaid,  did  locate,  negotiate  for,  or 
purchase  from  Ae  Pemiscot  Land  Cooperage 
Company  about  2,800,000  feet  of  cottonwood 
timber  situated  in  Pemiscot  county,  for  the  de- 
fendant; that  the  defendant  thereupon  paid  for 
said  timber,  took  the  same,  and  has  up  to  this 
date  removed  from  the  forest  where  said  timber 
grew  to  its  factories  at  Caruthersville,  Mo.,  a 
large  amount  of  said  cottonwood  timber;  that 
under  the  plaintiff's  contract  with  defendant  he 
is  entitled  for  his  services  in  effectlnc  and  pro- 
curing or  purchasing  of  said  timber  the  sum 
of  50  cents  per  one  thousand  feet," 

Tbe  answer,  In  addition  to  a  general  de- 
nial, Is  to  the  effect  tbat  defendant  only  em- 
ployed plaintiff  to  buy  logs  and  timber  from 
parties  having  same  to  sell  along  tbe  rail- 
road and  to  measure  and  bare  same  loaded, 
for  wbich  plaintiff  was  to  receive  60  cents 
per  1000  feet;  denies  tbat  it  employed  plain- 
tiff to  pnrcbase  any  standing  timber  and 
particularly  tbat  for  wblch  be  claims  com- 
mission ;  says  tbat  plaintiff  bad  nothing  to 
do  wltb  the  purchase  of  said  timber  and  tbat 
same  was  bought  by  its  president ;  tbat  plain- 
tiff made  an  estimate  of  tbe  amount  of  tim- 
ber on  said  land  and  was  paid  therefor  by 
defendant 

Plaintiff's  evidence  is  to  tbe  effect  that 
wbUe  he  was  working  for  defendant  In  an- 
otber  capacity  tbe  defendant,  by  Its  presi- 
dent and  bookkeeper,  made  tbe  proposition 
to  have  blm  go  out  to  bny  cottonwood  tim- 
ber for  it,  and  plaintiff  asked  If  there  was 
any  Umit  to  tbe  amount,  and  defendant  said 
there  was  not,  to  buy  all  he  could  find,  and 
that  defendant  would  pay  him  50  cents  per 
1,000  feet  for  all  tbe  cottonwood  timber  lie 
could  get;  tbat  plaintiff  went  about  doing  this 
and  bought  several  smaller  amounts,  one  of 
wblch  was  standing  timber  on  another  tract 
of  land;  tbat  be -found  this  tract  of  timber 
was  for  sale  and  went  to 'see  the  owner  and 
found  he  would  sell;  tbat  be  reported  this  to 
defendant  and  tbe  negotiations  were  started 
and  continued  between  the  owner  and  de- 
fendant resulting  In  defendant  buying  the 
timber;  that  plaintiff  went  to  see  the  owner 
several  times  and  visited  and  reported  on 
tbe  timber  In  tbe  course  of  the  negotiations. 

The  court  Instructed  tbe  Jury  tbat  if  de- 
fendant employed  plaintiff  to  locate  and  nego- 
tiate for  tbe  purchase  of  cottonwood  tim- 
ber for  defendant  and  agreed  to  pay  him 
50  cents  per  1,000  feet  as  commission  for  so 
doing,  and  If  plaintiff,  under  such  employ- 
ment, located  and  negotiated  for  the  pur- 
chase of  tbe  timber  In  controversy  and  "tbat 
defendant,  by  reason  of  such  location  and 
negotiation  or  purchase  by  plaintiff,  did  pur- 
chase and  receive  said  timber  and  tbat  such 
location  and  negotiation  brought  about  the 
sale  thereof,"  then  plaintiff  was  entitled  to 
recover. 

[1]  The  defendant  insists  tbat  there  Is  a 
fatal  variance  between  tbe  allegations  of 
plaintiff's  petition,  his  proof,  and  his  instruc- 


tions, but  to  this  we  do  not  agree.  Defend- 
ant's argument  is  that  there  is  a  wide  differ- 
ence between  being  employed  to  "buy"  and 
"negotiate  a  purchase";  between  "buying" 
and  "bringing  the  parties  together  and  lettlug 
them  consummate  tbe  deaL"  Tbe  plaintiff, 
however,  Is  suing  here  as  a  broker  for  a 
broker's  c(Mnmission,  and  when  we  consider 
tbe  essential  elements  necessary  to  entitle 
tbe  broker  to  such  commission,  we  thlnlt  ttaey 
will  be  found  present  in  the  petition,  tbe  evi- 
dence, and  the  instructions.  It  Is  said  in  4 
B.  0.  li.  pp.  242,  243,  tbat: 

"A  broker  is  an  agent  who  bargains  or  car- 
ries on  negotiations  in  behalf  of  bis  principal 
as  an  intermediary  between  the  latter  and  third 
persons  in  transacting  bnsineBS  relative  to  the 
acquisition  of  property,  real  or  personal,  the 
custody  of  which  U  not  intrusted  to  him  for 
the  purpose  of  discharging  his  agency.  •  •  * 
The  sole  function  of  the  broker  is  the  negotia- 
tion of  contracts  in  behalf  of  others,  and  tbe 
duties  of  his  position  require  him  to  deal  mere- 
ly with  the  contracting  parties  rather  than  with 
Uie  property  to  which  the  contract  relates." 

In  this  same  work,  at  page  320,  is  this 
statement: 

"In  many  cases  the  question  has  arisen  as  to 
whether  or  not  there  has  been  a  performance 
of  the  contract  on  the  broker's  part,  where  tlie 
transtutioo  contemplated  has  l>een  negotiated  or 
clewed  by  the  principal  'himself.  The  general 
rule  deducible  from  the  decisions  upon  the  ques- 
tion would  seem  to  be  that  if  there  is  nothing 
peculiar  in  the  contract  of  employment  it  is  not 
necessary  that  the  broker  should  negotiate  the 
sale  when  he  has  found,  or  procured,  or  if  he 
hag  introduced,  or  given  the  name  of,  a  purchas- 
er who  is  able,  ready,  and  willing  to  purchase 
the  property  upon  tiie  terms  named  by  the 
principal,  and  the  principal  has  entered  into  ne- 
gotiations with  such  purchaser,  and  concluded 
a  sale  with  him;  and  in  such  cases  the  broker 
hag  performed  his  contract,  and  is  entiUed  to  his 
commissions." 

And  again,  on  page  322: 

"The  general  proposition  is  well  e8ta)>lished 
that  if  property  is  placed  in  the  hands  of  a  bro- 
ker for  sale  at  a  certain  price  or  upon  certain 
terms,  and  a  sale  is  brought  about  through  a 
broker  as  a  procuring  cause,  he  is  entitied  to 
conmiissionB  on  the  sale  even  though  the  final 
negotiations  are  conducted  through  the  owner, 
who  in  order  to  make  a  sale  accepts  a  price  less 
than  that  stipulated  to  the  broker  or  terms  more 
Uberal  than  those  the  latter  was  authorized  to 
accept" 

In  Qelatt  v.  Ridge,  117  Mo.  553,  23  S.  W. 
882,  38  Am.  St  Rep.  683,  the  broker  aUeged 
a  contract  to  sell  at  a  certain  commission, 
tbat  a  sale  was  arranged  on  terms  accepted 
by  bis  principal  and  tbe  same  thereafter  con- 
summated. The  jury  were  instructed,  and 
found  In  accordance  with  the  evidence,  tbat 
tbe  plaintiff  was  given  i>ower  to  sell;  that 
he  found  a  purchaser  ready,  able,  and  will- 
ing to  purchase  on  terms  different  from  those 
fixed  by  the  principal;  tbat  he  brought  tbe 
parties  together;  tbat  they  negotiated  a 
sale  and  agreed  on  terms  satisfactory  to 
both;  tbat  said  parties,  after  adjusting  some 
differences,  consummated  tbe  sale.  The  court 
held  tbat  tbe  instruction  was  correct,  and 
tbat  plaintiff  was  entitled  to  bis  commission. 
Tbe  court  announced  the  rule  of  law  that  an 

Digitized  by  LaOOQlt 


U(k) 


MESTON  V.  ORAWFOKD 


891 


agent  gtvcfn  power  to  sell  la  entitled  to 
'.lis  commission  U  be  la  tbe  procuring  cause 
of  negotiations  which  result /In  a  sale,  even 
though  the  negotiations  are  conducted  and 
coDcInded  by  the  purchaser  and  bis  prin- 
cipal In  i>erson  on  terms  substituted  by  the 
principal  and  different  from  those  given  to 
the  agent 

[2]  We  note  the  point,  but  do  not  agree 
that  the  contract  of  employment  Is  too.  In- 
definite for  enforcement,  especially  after  it 
has  become  an  executed  one.  The  price  which 
defendant  would  pay  for  cottonwood  timber 
railed  from  time  to  time,  depending  to  some 
extent  on  the  location  of  the  timber  and  other 
conditions.  In  the  nature  of  his  employment 
the  plaintiff  would  rep«t  to  his  principal 
for  acceptance  and  confirmation  any  proposed 
purchase  of  timber,  espedally  in  large  qoan- 
Utles. 

[S]  The  point  most  stressed  by  defendant 
is  as  to  the  sufficiency  of  the  evidence  to  bx)0- 
port  the  July's  finding.  We  find,  however, 
a  direct  ccmflict'  in  the  evidence — that  of 
plaintiff  supporting  bis  version  of  the  con- 
tract and  his  being  the  procortng  canse  of 
the  porcttase,  and  defendant's  evidence  sup- 
porting the  allegations  of  the  answer.  We 
may  well  agree  that  the  weight  of  the  evi- 
dence Is  with  defendant,  and  we  learn  that 
the  trial  court  granted  one  new  trial  because 
the  verdict  was  against  the  weight  of  the 
evidence.  A  second  Jury  found  the  same 
way  and  this  court,  under  the  facts,  is  not 
authorized  to  grant  relief  on  that  ground. 

The  judgment  will  therefore  be  affirmed. 

BOBKRTSON,  P.  J.,  and  PARBINOTON, 
3.,  concur. 


MESTON  T.  CBAWFORD,     (No.  1822.) 

(Springfield   Court  of   Appeals.     Missouri. 
Dec.  16,  1916.) 

1.  ABBiamassTB  rpB  Benitfit  or  (?beditobs 

«=345— BzqUISITES    AND    SUrFICIBNCT— Kk- 
TXNTIOH  OF  CORTROL. 

A  purported  assignment  for  benefit  of  cred- 
itors under  which  the  assignor  attempted  to  re- 
tain control  of  the  i>roperty  was  fraudulent  and 
void;  it  being  requisite  to  its  validity  that  the 
transfer  to  the  trustee  be  absolute. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors.  Cent  Dig.  Si  ldS-207 ; 
Dec.  Dig.  ^=4t^.] 

2.  AssxemfEiras  ron  Bshkfit  of  Gbxditobs 

«=>36  —    BXQTTISITKS    AND    SUFFICIBNOY  — 
POWEBS   OF    ASaiONKB. 

A  purported  assignment  for  the  benefit  of 
creditors  by  which  the  trustee  was  given  power 
to  continue  in  course  of  retail  bnsmess  as  bis 
judgment  directed  was  fraudulent  and  void  for 
placing  no  limit  upon  the  term  of  the  trustee, 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Beoefit  of  Creditors,  Cent  Dig.  §{  119-148 ; 
Dec.  Dig.  ®=»86.] 

3.  Apfeax  and  EIbbob  iS=3499(1)— Scope— Rb- 
VIEW— Pbesumptiok  of  Bxceptiows. 

Where  the  bill  of  exceptions  discloses  no 
request  of  plaintiff  to  argue  the  question  of 
value  of  goods  in  replevin,  no  ruling,  and  no 


exception  saved,  no  question  In  relation  thereto 
is  presented  to  the  court  upon  appeal  from  the 
judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2295;   Dec  Dig.  «=3499(1).] 

4.  Repijiviw  «=>106— Judgment— iNTEBEST  of 
Party. 

Where  a  stock  of  goods  which  the  owner  had 
assigned  for  the  benefit  of  creilitors  was  taken 
under  execution,  whereupon  the  trustee  replev- 
ied it  but  in  the  replevin  possession  was  de- 
creed to  the  constable  who  levied  the  execution, 
which  was  on  a  judgment  for  a  smaU  portion 
of  the  value  of  the  goods,  it  was  error  to  find 
for  him  for  the  full  value  of  the  goods,  but  only 
his  actual  interest  should  have  been  allowed. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  a  416-423 ;    Dec.  Dig.  «=»1()6.] 

5.  Costs  <S=>255  —  Appeal  —  Amount  — 
Failcbb  to  Complt  with  Rules. 

If  the  appellant  fails  to  abstract  the  testi- 
mony as  required  by  rule,  he  cannot  have  costs 
for  printing  the  abstract,  though  successful  on 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  }  96T;  Dec.  Dig.  «=»255.] 

Sturgis,  J.,  dissenting  in  part 

Appeal  from  Clrcalt  Court  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Replevin  by  William  A.  Meston,  trustee  for 
the  English  Store  Company,  against  J.  F. 
Crawford,  Constable.  Judgment  for  defend- 
ant and  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Goodbar  &  Tlttmann,  of  St  Louis,  for  ap- 
pellant Tribble  &  ByrkU,  of  Kennett,  for 
respondent 

FARRINGTON,  J.  Action  of  replevin  to 
recover  certain  merchandise.  The  defendant 
a  constable,  had  seized  the  goods  on  March 
26,  1915,  under  an  execution  in  his  hands 
based  on  a  judgment  for  $34.50  rendered  by 
default  in  a  justice  court  on  March  8,  1915, 
in  favor  of  Kamlner,  Boasberg  &  (To.  and 
against  the  English  Store  Company,  a  cor- 
poration that  had  been  operating  a  store  at 
Campbell,  Mo.  The  appellant  William  A. 
Meston,  (dalmlng  as  trustee  under  a  purport- 
ed deed  of  assignment  from  the  English  Store 
Company  executed  February  16, 1915,  brought 
this  action  to  recover  the  goods  and  damages. 
The  circuit  court,  at  the  close  of  all  the  evi- 
dence, instructed  the  jury  to  return  a  verdict 
for  the  defendant  for  the  return  of  the  prop- 
ety,  assessing  its  value  at  such  sum  as  the 
Jury  found  from  the  evidence  ,was  Its  value 
at  the  time  the  same  was  taken  from  the 
defendant  The  Jury  fixed  the  value  at  $140. 
Before  giving  the  instruction  the  trial  judge 
dictated  into  the  record  the  statement  that 
he  was  holding  the  deed  of  assignment  void 
as  a  matter  of  law.    Plaintiff  has  appealed. 

The  purported  assignment  is  as  follows: 

"This  instrument  witnesseth: 

"That  the  English  Store  Company,  a  corpo- 
ration of  Campbell,  Dunklin  county.  Mo.,  party 
of  the  first  part  for  and  in  consideration  of  one 
dollar  paid  and  other  considerations  below  nam- 
ed, does  transfer  unto  Wm.  A.  Meston,  of  St 
Louis,  Mo.,  party  of  the  second  part  tor  benefit 
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as  below  atated,  o(  certain  and  sundry  cred- 
itors, as  may  later  appear,  being  parties  of 
the  third  part,  transferring  as  follows  all  and 
singular  the  certain  merchandise  stock,  present 
property  of  English  Store  Company,  now  con- 
tained in  the  Hopkins  Building  on  north  side 
of  public  square  in  Campbell,  Mo.,  including  aU 
fixtures  and  books  of  accounts  and  bills  re- 
ceivable, and  including  one-half  interest  in  ware- 
house in  rear  of  lot. 

"To  take  immediate  possession  of  such  prop- 
erty and  chattels  and  to  administer  upon  such 
to  best  advantage,  with  power  to  continue  in 
course  of  retail  business  as  the  judgment  of 
such  trustee  shall  direct. 

"The  purpose  of  this  transfer  being  to  convert 
into  money  such  assigned  effects,  doing  so  to 
best  advantage  and  from  the  funds  arising  to 
pay:  First,  the  necessary  expenses  of  carrying 
this  instrument  into  effect.  Second,  to  pay 
Mrs,  Ethel  Smith  an  amount  of  sixty-five  dol- 
lars,  being  back  salary  now  due  and  owing, 
'rhird,  to  distribute  the  net  proceeds  resulting 
amongst  creditors— parties  of  the  third  parL 
who  may  have  provable  demand  against  said 
corporation  such  pro  rata  to  be  paid  upon  prov- 
en accounts  filed  with  said  trustee,  and  such 
proven  claims  to  be  subject  to  the  approval  of 
said  English  Store  Company. 

"The  intention  of  this  instrument  being  to 
place  at  the  disposal  of  its  bona  fide  creditors 
the  assets  in  total  of  the  English  Store  Com- 
pany for  the  express  purpose  of  payment  of 
such  creditors'  demands,  and  after  such  final 
satisfaction  the  surplus  shall  rervert  to  the  cred- 
it of  the  English  Store  Company.  • 

"This  action  being  the  vote  of  all  the  direc- 
tors of  the  English  Store  Co.,  at  a  special  call 
meeting,  aa  per  their  signatures  hereto  attached. 
"J.   R.   English. 
"Mildred  English. 
"W.  B.  EngUsh. 

"On  behalf  of  said  corporation  executed  Feb- 
ruary 16,  1915. 

"English  Store  Company, 
"[Seal.]  "W.  B.  English,  President 

"Attest:    J.  R.  English,   Secretary." 

Following  this  1b  an  acknowledgment,  and 
then  a  certlflcate  of  the  recorder  of  deeds 
that  the  Instrument  was  filed  for  record  on 
February  17,  1915.  This  Is  as  far  as  the  par- 
ties went  toward  complying  with  chapter  8, 
R.  S.  1909,  which  treats  of  assignments  for 
the  benefit  of  creditors. 

There  Is  nothing  to  indicate  who  were  the 
"certain  and  sundry  creditors  as  may  later 
appear"  In  the  Instrument.  They  were  re- 
ferred to  as  "parties  of  the  third  part,"  as  the 
"bona  flde  creditors"  of  the  English  Store 
Company,  and  as  "creditors,  parties  of  the 
third  part,  .who  may  have  provable  demand 
against  said  corporation  such  pro  rata  to  be 
paid  upon  proven  accounts  filed  with  said 
trustee,  and  such  proven  claims  to  be  subject 
to  the  approval  of  said  English  Store  Com- 
pany." 

Meston,  the  trustee,  was  a  representative 
of  the  SIpple  Adjustment  Company,  a  col- 
lection agency  of  St.  Louis,  which,  according 
to  Uie  testimony  of  W.  B.  English,  represent- 
ed about  85  per  cent,  of  this  corporation's 
creditors.  Meston  left  Campbell  as  soon  as 
the  assignment  was  executed,  leaving  bis  fa- 
ther tn  charge  of  the  store,  who,  with  certain 
clerks,  carried  on  the  business  until  the  mer- 
chandise was  seized,  as  stated,  by  the  de- 
fendant as  constable,  under  the  Justice's  Judg- 


ment rendered  on  Mardi  8,  1016,  against  the 
English  Store  Company. 

[1]  I.  We  find  this  language  In  B  Corpus 
Juris,  p.  1051.  !  20: 

"In  order  that  a  transaction  shall  operate  as 
an  assignment  for  the  benefit  of  creditors,  it  is 
necessary  that  there  be  an  absolute  transfer 
of  title  to  the  assignee  without  any  right  of  re- 
demption. In  other  words,  there  must  be  a 
surrender  of  all  right  and  control,  and  an  abso- 
lute appropriation  by  the  debtor  of  bis  proper- 
ty tb  raise  a  fund  to  pay  his  debts" — citing  Mills 
V.  Williams,  31  Mo.  App.  447,  and  Bascom  v. 
Rainwater,  SO  Mo.  App.  483,  and  numerous 
cases  from  other  states. 

Certainly  there  was  not  a  "surrender  of 
all  right  and  control"  provided  for  by  the 
purported  deed  of  assignment  In  the  case  be- 
fore us.  The  English  Store  Company  retain- 
ed the  right  to  approve  or  disapprove  the 
demands  presented  to  the  trustee.  Thus  did 
the  assignment,  considering  only  Its  face, 
lose  Its  general  character;  thus  did  the  Eng- 
lish Store  Company,  though  apparently  ded- 
icating Its  assets  to  the  payment  of  all  Its 
creditors,  by  express  provision  reserve  unto 
Itself  the  right  to  decree: 

"This  creditor's  demand  Is  approved,  and  the 
trustee  may  provide  for  it,"  and  "that  credi- 
tor's demand  is  too  much,  or  is  not  due;  it  is 
disapproved;   the  trustee  will  throw  it  out" 

The  trustee  was  not  to  have  the  absolute 
title;    the  alienation  was  not  complete. 

It  Is  said  that  the  assignment  law  and 
the  statute  concerning  fraudulent  conveyanc- 
es are  to  be  construed  together.  Turning 
to  the  case  of  Scudder  y.  Payton,  66  Mo.  App. 
314,  loa  clt  318,  we  quote  from  that  part  of 
the  opinion  which  declares  a  certain  instruc- 
tion erroneous: 

"All  the  evidence  concurs  In  showing  that  the 
accounts  assigned  to  Jenkins  were  of  a  face 
value  of  about  $800,  and  of  a  real  value  of 
about  $400.  The  assignment  was  absolute  up- 
on its  face.  The  claim  of  Jenkins  against 
defendant  was  only  $36.  It  is  true  that  one 
of  the  defendants  testified  that  he  directed  Jen- 
kins at  the  date  of  the  assignment  to  pay  the 
surplus,  after  paying  his  own  claim,  to  other 
creditors  of  the  defendants,  but  that  direction, 
even  under  defendant's  testimony,  was  vague, 
did  not  distinctly  name  all  the  creditors  thus 
to  be  paid,  and  did  not  exhaust  the  entire  sur- 
plus. That  the  defendants  reserved  a  certain 
control  over  the  assets  thus  assigned  is  conclu- 
sively shown  by  their  making  subsequent  disposi- 
tion of  part  of  them  for  the  payment  of  debts 
incurred  after  the  attachment,  a  disposition 
wholly  different  from  that  contained  in  the  ac- 
tual or  pretended  oral  declaration  of  trust  con- 
temporaneous with  the  absolute  aasignment 
Such  a  disposition  of  assets  mxist  be  held  to  be, 
in  part  at  least,  a  conveyance  to  the  debtors' 
own  use,  and,  as  such,  fraudulent  against  cred- 
itors." 

In  that  case  the  assignment  was  ahBolute, 
and  extrinsic .  evidence  was  Introduced  to 
show  that  the  assignors  nevertheless  retain- 
ed a  certain  control  of  the  assets  assigned. 
In  our  case  one  need  only  examine  the  fsce 
of  the  purported  assignment  to  ascertain 
that  a  certain  control  of  the  assets  assign- 
ed was  reserved  in  the  assignor,  thus  stamp- 
ing It,  as  a  matter  of  law,  as  fraudulent 
against  creditors.    While  the  circuit  court  in 
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this  case  admitted  extrinsic  evidence  corer- 
Ing  a  wide  range,  It  Is  dearly  shown  by  the 
statement  dictated  Into  the  record  befwe 
giving  the  peremptoTT  instruction  that  all  of 
the  extrinsic  evidence  was  disregarded.  Nor 
have  we  been  governed  by  such  evldeace.  It 
may  be  stated,  parenthetically,  that  amid  all 
that  evidence  there  is  no  showing  that  Kam- 
Iner,  Boesberg  &  Co.,  under  whose  judgment 
against  the  English  Store  Company  the  de- 
fendant constable  proceeded,  was  one  of  the 
creditors  represented  by  the  Sipple  Adjust- 
ment Company.  W.  B.  Engllsb  teHtlfled  that 
he  did  not  know  about  that,  that  he  would 
have  to  go  to  the  books  and  see,  and  that 
"that  is  one  I  am  not  sure  we  owed  any- 
thing." 

[2]  Closely  associated  with  the , foregoing 
discussion  ia  the  consideration  of  another 
featare  of  this  purported  deed  of  assignment 
It  will  be  noticed  that,  while  the  trustee  is 
directed  to  convert  into  money  the  assigned 
effects  to  the  best  advantage,  he  la,  neverthe- 
less, given  "power  to  continue  In  coarse  of 
retail  business  as  the  judgment  of  sudi  trus- 
tee shall  direct"  He  is  not  only  empowered 
to  continue  In  course  of  retail  business,  bat  no 
time  Uihit  Is  fixed.  Respondent  contends  that 
this  power  given  by  the  asslgnmeDt  renders  It 
fraudulent  in  law  as  to  creditors,  citing 
Donk  Bros.  Coal  &  Coke  Co.  v.  Klnealy,  81 
Ma  App.  646,  loc.  dt  651,  State,  to  Use  of 
H^burn,  v.  Mueller,  10  Mo.  App.  87,  and 
First  National  Bank  of  Attleboro  v.  Hughes, 
10  Mo.  App.  1,  loc.  dt  14.  In  the  Klnealy 
Case,  first  above  cited.  Is  found  this  lan- 
guage: 

"The  contention  of  respondent  is  that  the  deed 
of  trust  is  fraudulent,  and  that  the  fraud  is  ap- 
parent on  its  face,  because  it  vests  the  trustee 
with  power  to  carry  on  the  busineas  of  the 
Grant  Quarry  Company  as  long  as  he  sees  fit, 
and  because  it  leaves  to  the  trustee  the  right  to 
fix  the   time,   terms,   and  place  of  sale  of  the 

Sersonal  property  conveyed  by  the  deed.  The 
eed  permits  and  authorizes  the  trustee,  if  he 
deems  It  advisable,  to  continue  the  business  of 
the  Grant  Quarry  Company  indefinitely  and 
until  the  trust  shall  have  been  executed.  He 
might  or  might  not  continue  the  business;  he 
might  or  might  not  execute  the  trust ;  both  are 
left  optional  with  him.  He  is  permitted  by  ex- 
press grant  of  power  to  rent  an  office,  to  ,quar- 
ry  rock  from  the  premises  conveyed,  and  to  em- 
ploy labor,  and  to  charge  the  expense  to  the 
trust;  no  time  is  fixed  for  the  sale  of  the 
personal  property,  nor  terms  of  sale;  both  are 
Utt  to  the  discretion  of  the  trustee.  Under  the 
conditions  of  the  trust  the  trustee  might  say  to 
the  officers  of  the  Grant  Quarry  Company: 
'Gentlemen,  as  trustee,  I  re-employ  you  at  your 
old  salaries.  Proceed  to  carry  on  the  business 
of  the  corporation  as  heretofore.  The  old  scale 
of  wages  will  be  in  force.  Employ  what  labor 
you  need.  Make  what  contracts  you  deem  ad- 
visable. Only  be  carefnl  to  do  all  the  business 
and  make  all  the  contracts  in  my  name  as  trus- 
tee, and  I  will  stand  between  the  company  and 
its  creditors  and  hold  the  latter  at  bay  until 
sndi  time  as  you  and  I  ntay  agree  to  execute 
the  tmst'  lliat  such  a  contrivance  is  fraud- 
ulent in  law  needs  no  argument  or  dtation  of 
authorities  in  its  support    •    •    • " 

In  the  Hughes  Case,  last  above  dted,  the 
court.  In  speaking  of  certain  decisions  of 
courts  of  other  states,  said: 


"The  reasoning  of  these  two  courts  seems  con- 
clusive. They  proceed  upon  the  ground  that 
the  deed  recites  that  Uie  assets  of  Sackett, 
Davis  &  Co.  amount  to  about  three  times  their 
indebtedness,  and  that  it  dothes  the  tmstew 
with  discretionary  power  to  carry  on  the  busi- 
ness of  the  firm  'for  such  time  as  the  trustees 
shall  deem  for  the  best  interest  of  the  creditors, 
and  necessary  for  the  purpose  of  preventing 
shrinkage  and  loss,  and  of  dosing  out  and  liqui- 
dating the  same  to  the  best  advantage.'  It 
cannot  be  doubted  that  a  deed  made  with  such 
extensive  reservations  is  voidable  as  tending  to 
hinder,  dday,  and  defraud  creditors." 

Again  (In  re  Assignment  of  Howard,  128 
Mo.  App.  loc.  dt  450,  107  8.  W.  400): 

"Lastly,  the  provision  authorizing  the  trus- 
tee to  continue  the  business  under  certain  con- 
ditions and  in  such  event  to  use  the  proceeds  of 
sales  or  any  part  thereof  to  renew  and  assort 
the  stock  of  merchandise  would  be  nugatory 
should  the  deed  be  construed  as  a  general  as- 
signmait" 

[3]  II.  "It  Is  contended  there  was  reversible 
error  committed  by  the  trial  court  in  sub- 
mitting to  the  jury  the  question  of  the  valoe 
of  the  goods  in  controversy  without  first  per- 
mitting counsel  for  plaintiff  to  argue  that 
question  before  the  jury.  We  do  not  find  in 
the  abstract  of  the  bill  of  exceptions  present- 
ed by  plaintiff  (appellant)  any  refusal  on  tbe 
part  of  tbe  courf  to  permit  plaintiff  to  argue 
tbe  que^on  of  the  value  of  the  goods.  There 
is  no  such  request,  no  ruling,  no  exception 
saved,  so  far  as  the  record  presented  to  ns 
shows.    The  question  is  not  before  ns. 

[4]  III.  Finally,  it  Is  argued  that  the  de- 
fendant constable  had  only  a  special  Interest 
In  the  property  taken  from  him  by  plaintiff, 
to  wit  the  judgment  for  |34.00,  plus  interest, 
together  with  $2.66  court  costs,  and  that  the 
judgment  could  not  be  rendered  against  plain- 
tiff for  more  than  the  amount  of  this  spedal 
interest,  whereas  the  jury  brought  in  a  ver- 
dict for  the  defendant  for  $140,  which  was 
the  full  assessed  value  of  the  goods;  that, 
where  a  replevin  suit  Is  between  the  owner  of 
property  and  a  defendant  who  claims  a  spe- 
cial Interest,  it  Is  error  to  render  a  judg- 
ment exceeding  that  spedal  interest.  We 
think  this  contention  is  weU  taken.  The 
instruction  given  by  the  trial  court  was: 

"Your  verdict  must  be  for  the  defendant  for 
the  return  of  the  property,  and  you  may  assess 
its  value  at  such  sum  as  you  may  find  from  the 
evidence  was  its  value  at  the  time  the  same  was 
taken  from  the  possession  of  the  defendant." 

The  Jury  assessed  the  value  at  $140,  and 
the  court  rendered  a  judgment  against  the 
plaintiff  for  that  amount  This  was  error,  as 
the  judgment  should  have  limited  the  defend- 
ant's recovery  to  an  amount  not  to  exceed  bis 
special  Interest  in  the  property,  which  spe- 
cial Interest  would  be  the  amount  of  the 
judgment  on  which  the  writ  of  execution  In 
his  hands  was  based,  together  with  interest 
and  costs.  Hall  v.  Bramell,  87  Mo.  App.  loc. 
dt  289;  Gaston  v.  Johnson,  107  Mo.  App. 
590,  SO  S.  W.  276 ;  Pierce  v.  Lowder,  54  Mo. 
App.  25 ;   Cobbey  on  Replevin  (2d  Ed.)  S  958. 

Points  made  concerning  the  admission  by 
the  trial  court  of  extrinsic  evidence  are  with- 
out merit    The  trial  Judge  dearly  ahowed  by 


394 


190  SODTHWBSTBRN  KBPORTER 


(Mo. 


the  record  that  this  evidence  did  not  Influ- 
ence him  In  declaring  the  Instrument  void. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded.  In  order  that  the  trial  court 
may  enter  a  Judgment  as  hereinbefore  Indi- 
cated. 

[S]  The  appellant  failed  to  abstract  the 
testimony  as  required  by  our  rule,  and  will 
therefore  not  be  entitled  to  any  costs  for 
printing  the  abstract 

ROBERTSON,  P.  J.,  concurs.  STUEGIS, 
J.,  dissents  as  to  paragraph  L 


B.  J.  SEMMS  &  CO.  V.  BARNBTT  et  al, 

(No.  1852.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

16,  1016.) 

1.  Bnxs  AND   Notes   <S=>64— Dbuvbkt   fob 
Speciai,  Pdbpose— Statuxb. 

Under  Rev.  St  1909,  {  9987,  providing  that 
as  between  immediate  parties  delivery  of  a 
negotiable  instrument  may  be  shown  to  have 
been  for  a  special  porppse  only,  and  not  to 
transfer  the  property  in  the  instrument,  where 
a  dramshop  keeper,  his  brother,  and  another  ex- 
ecuted two  notes  to  plaintiff  to  discharge  plain- 
tiff's judgment  against  the  brother,  on  condition 
that  plamtiff  deUver  a  stock  of  whisky  to  the 
dramshop  keeper,  plaintiff  could  not  return  the 
note  for  the  whisky,  and,  retaining  the  other 
note,  treat  it  as  payment  of  the  jud^ent  since 
it  could  not  become  effective  for  that  or  any 
other  purpose  until  plaintiff,  by  delivering  the 
whisky,  complied  with  the  special  purpose  for 
which  it  was  delivered. 

[EA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  101;  Dec.  Dig.  <S=»64.] 

2.  Patkbnt     «=s>33  —  Conditions  —  Acoept- 
ANCB  IN  Terms. 

If  two  defendants  had  ordered  whisky  of 
plaintiff,  and  remitted  him  cash  to  cover  the 
price  and  the  amount  due  on  his  judgment 
against  the  third  defendant  plaintiff  could  not 
have  refused  to  ship  the  whisky,  returned  the 
amount  intended  for  it  and  retained  sufficient 
to  satisfy  the  judgment 

[Ed.  Note. — Tot  other  cases,  see  Payment 
Cent  Dig.  |  13;  Dec.  Dig.  <S=»33.] 

Error  to  CSrcnlt  Court,  Pemiscot  County; 
Sterling  H.  McCarty,  Judge. 

Action  by  B.  J.  Semms  &  Co.,  against  J.  I. 
Bamett  W.  H.  Bamett,  and  J.  H.  Brlg- 
gance.  To  review  a  Judgment  for  plaintiff 
against  J.  I.  Bamett  hut  for  the  other  de- 
fendants, plaintiff  brings  error.  Judgment 
affirmed. 

Von  Mayes,  of  Haytl,  and  J.  S.  Gossom,  of 
CamthersvlUe,  for  plaintiff  In  error. 

ROBERTSON,  P.  J.  This  Is  an  action  on 
a  promissory  note  executed  by  defendants  In 
error  and  delivered  to  plaintiff  In  error.  A 
Jnry  trial  was  had,  resulting  in  a  verdict  and 
Judgment  for  plaintiff  In  error  against  J.  I. 
Bamett  and  for  the  other  defendants,  W.  BL 
Bamett  and  J.  H.  Brlggance.  The  plaintiff 
brings  the  case  here  by  writ  of  error. 

Plaintiff  in  error  held  an  unsatisfied  Judg- 
ment against  defendant  In  error  3.  L  Bar- 


nett,  and  he  and  the  other  dtfendants  gave 
the  note  In  suit  for  the  amount  due  on  that 
Judgment.  Prior  to  the  time  when  this  note 
was  executed  and  as  the  Inducement  therefor 
J.  I.  Barnett  had  the  promise  of  plaintiff 
that  If  this  note  and  one  for  $950.33  were  ex- 
ecuted by  him  and  the  other  defendants  in 
error  and  delivered  to  plaintiff,  the  plaintiff 
would  sell  and  deliver  to  W.  A.  Barnett  a 
brother  of  J.  I.  Barnett,  a  stock  of  whisky. 
W.  A.  Bamett  was  a  licensed  dramshop  keep- 
er in  Caruthersvllle.  Upon  these  express 
conditions  defendant  In  error,  W.  H.  Bar- 
nett and  Brlggance,  executed  the  note  sued 
on  and  delivered  it,  together  with  the  other 
one,  to  plaintiff,  but  the  stock  of  whisky  was 
not  delivered.  The  large  note  was  returned. 
Section  9987,  R.  S.  1909,  reads,  so  far  as  nec- 
essary to  now  quote,  as  follows: 

"Every  contract  on  a  negotiable  instrdmcnt 
is  incomplete  and  revocable  until  delivery  of  the 
instrument  for  the  purpose  of  giving  effect 
thereto.  As  between  unmediate  parties,  and  as 
regards  a  remote  party  other  than  a  holder  in 
due  course,  the  delivery,  in  order  to  be  effectual, 
must  be  made  either  by  or  under  the  author!^ 
of  the  party  making,  drawing,  accepting  or  in- 
dorsing, as  the  case  may  be;  and  in  such  case 
the  delivery  may  be  shown  to  have  been  condi- 
tional, or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the 
instrument" 

At  the  close  of  the  testimony  the  plain- 
tiff requested  and  was  refused  a  directed 
verdict.  Plaintiff  also  requested  and  was 
refused  an  Instruction,  telling  the  Jury  that 
If  it  was  found  that  defendants  executed  and 
delivered  the  note  in  payment  of  the  Judg- 
ment then  to  find  for  the  amount  due  on  the 
note. 

In  behalf  of  defendants  W.  H.  Bamett 
and  Brlggance  two  Instmctlons  were  given, 
to  the  effect  that  tf  they  executed  and  de- 
livered the  note  and  the  consideration  on 
their  part  was  the  shipment  of  the  whisky, 
and  that  plaintiff  agreed  to  make  this  ship- 
ment and  thereby  Induced  said  defendants 
to  sign  and  deUver  the  note,  and  plaintiff 
did  not  ship  the  whisky,  then  the  verdict 
should  be  for  said  defendants. 

[1 , 2]  The  testimony  was  aU  one  way  and 
undented.  There  was  no  testimony  that  de- 
fendants gave  the  note  exc^t  on  the  condi- 
tions we  have  mentioned,  bo  that  the  court 
properly,  in  view  of  the  above-quoted  sec- 
tion of  our  statutes,  refused  both  of  the  In- 
stractions  requested  by  plaintiffs.  The  note 
could  not  be  treated  by  plaintiff  as  a  pay- 
ment of  the  judgment,  or  become  effective 
for  that  or  any  otiier  purpose,  until  the  "spe- 
cial purpose"  for  which  it  was  delivered  was 
complied  with  by  plaintiff. 

The  note  was  given  in  compliance  with  a 
proposition  pending  between  the  parties,  and 
it  is  a  general  rule  that  a  contract  is  not 
binding  on  the  parties  thereto  until  a  pro- 
posal on  the  one  hand  is  accepted  on  the 
other,  and  "such  acceptance  must  have  been 
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nDeqaivoGal,  uocondltlonal,  and  wittkont  Tart 
anc«  between  It  and  the  propoaal  made." 
Cliaplii  T.  Cberry,  243  Mo.  37S,  401,  402,  147 
S.  W.  1084,  1082.  If  defendants  W.  H.  Bar- 
nett  and  Briggance  had  ordered  the  whisky 
and  remitted  caish  to  cover  It  and  the  amount 
due  <«  tbe  Judgment,  and  If  plaintiff  had  re- 
fused to  ship  the  whisky,  returned  tbe 
amoant  intended  for  It,  and  retained  suffll- 
dent  to  satisfy  the  Judgment,  the  case  would 
not,  In  principle,  have  been  different  Then, 
as  in  the  case  of  tills  note,  plaintiff  must  ac- 
cept and  comply  with  the  proposition  as  con- 
templated by  all  of  them,  or  be  placed  in  the 
attitude  of  having  declined  the  whole  of  it. 
There  la  no  reversible  error  shown  by  tbe 
record,  and  the  judgment  is  affirmed. 


FABBINGTON  and   STTJR6IS,  JJ^ 
cur. 


con- 


CITIZEa>IS'  TRUST  CO.  v.  FERGUSON  et  aL 
(No.  1934.) 

(Springfield  Ckiart  of  Appeals.    Missouri.    Dec. 
16,  1916.) 

1.  Banks  aru  Barkino  4=354(4)— Assistant 
Cashikb  —  Ljabiuty  on  Bond  —  Wuum. 
Acts— Defatji/c  CJovbbkd. 

The  bond  of  a  bookkeeper  or  assistant  cash- 
ier of  a  bank  was  conditioned  that  it  should  be 
void  if  lie  should  well  and  truly  account  for  all 
loss  of  money,  or  property,  notes,  or  evidences 
of  debt  which  might  be  occasioned  or  caused  on 
account  of  his  inllful  misconduct  ot  failure  to 
properly  protect  the  property  and  interest  of 
the  bank.  Tbe  bookkeeper  was  inexperienced 
when  he  accepted  the  employment  from  tbe  cash- 
ier of  the  bank,  and,  whenever  he  discovered  a 
discrepancy  between  a  customer's  passbook  and 
bU  icnger  balance,  the  cashier  directed  him  to 
another  series  of  passbooks  kept  in  a  separate 
drawer  for  the  correct  account  In  fact,  the 
cashier  and  other  officers  had  for  some  time  been 
acdng  fraudulently,  crediting  deposits  in  full 
on  passbooks,  bat  not  in  full  on  the  deposit 
ledger.  Tbe  bookkeeper  or  assistant  cashier 
was  not  a  party  to  the  fraud,  and  received  none 
of  the  proceeds.  BeUf  that  the  bookkeeper  or 
assistant  cashier  and  his  bondsmen  were  not  lia- 
ble on  the  bond,  since  his  conduct  in  permitting 
peculation  by  others  must  have  been  willful  to 
CMne  within  the  bond,  while  he  had  the  right 
to  assume  that  the  directors  of  the  bank  had 
performed  their  duty  to  meet  at  least  once  a 
month  and  pass  upon  the  business  of  the  bank, 
as  required  by  Rev.  St  1909,  i  1099,  and  that 
a  committee  of  stockholders  had  examined  its 
affain  at  least  once  a  year,  as  required  by  seo- 
Uon  1068. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  97;   Dec.  Dig.  «=>54(4).] 

2.  Apfeal  and  Ebbos  «=3l017  —  Review  — 
Bkfebke's  Finding. 

Tbe  referee's  finding  of  facts  in  an  action 
at  law  stands  before  the  Court  of  Appeals  as 
a  verdict  of  a  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3911,  8961,  8996-4005; 
Dec.  iMg.  «s>1017.] 

Appeal  from  Circuit  Court,  Femlscot  Coun- 
ty; Sterling  H.'  McCarty,  Judge. 

Action  by  the  Citizens'  Trust  Company,  a 
corporation,  against  tt,  A.  Ferguson  and  oth- 


ers.   From  a  jodgment  for  defendants,  plaiJOr 
tiff  appeals.    Judgment  affirmed. 

O.  G.  Shepatd,  of  Caruthersville,  and  Oliver 
&  Oliver,  of  Cape  Girardeau,  for  appellant. 
R.  L.  Ward,  of  Caruthersvlile,  for  respond- 
ents. 

ROBEBTSON,  P.  J.  This  Is  an  action  <m 
an  indemnifying  bond  In  the  penal  sum  of 
$6,000  executed  by  defendant  L.  A.  Ferguson 
as  principal,  and  the  other  defendants  as 
sureties,  to  the  Pemiscot  County  Bank,  Oc- 
tober 8,  1912,  reading,  except  italics,  added 
for  the  purpose  of  reference,  so  far  as  neces- 
sary to  quote,  as  follows: 

"The  condition  of  the  above  and  foregoing  ob- 
ligation is  that  if  the  said  L.  A.  Ferguson  as 
assistant  cashier  of  the  Pemiscot  County  Bank 
aforesaid,  shall  well  and  truly  account  for  all 
money,  property  of  whatsoever,  belonging  to  said 
Pemiscot  County  Bank,  and  which  shall  oome 
onder  his  control  or  possession,  as  said  and 
such  assistant  cashier  of  and  for  said  bank,  or 
if  he  »hatt  toeU  arid  trvty  aooount  for  all  loi» 
if  monsy,  or  property,  notes  or  evidencet  of 
debt,  ichtoh  may  he  occaiioned  or  ocutted  on  ao- 
oount of  Ml  leillful  mitoonduct  or  failure  to 
properly  protect  the  property  and  intereti  of 
•aid  boM,  and  shall  at  all  times  observe  and  ful- 
fill the  duties  and  requirements  had  or  made  ot 
him  by  the  board  of  directors  of  and  for  said 
bank,  and  shall  at  any  time  deliver  over  to  the 
directors  of  said  bank,  any,  and  all  property, 
money,  or  evidences  ot  debt,  which  may  come 
into  his  possession,  or  under  his  control,  during 
the  time  of  his  employment  as  said  and  such 
assistant  cashier,  then  this  obligation  shall  be 
void :  otherwise  to  remain  in  fuU  force  and  ef- 
fect* 

The  following  concerning  the  bond  Is  In  the 
finding  of  facts  to  .which  reference  is  here- 
after made: 

"The  minutes  of  the  proceedings  of  the  board 
of  directors  of  said  Pemiscot  County  Bank  show 
that  on  March  27,  1912,  a  motion  'to  instruct 
the  cashier  to  employ  temporarily  any  person 
that  suited  him  to  assist  in  tbe  bank  work'  was 
'duly  seconded'  and  unanimously  carried.  Lat- 
er, probably  in  July  or  August  in  the  same 
year,  one  W.  H.  Johnson  was  employed,  and 
the  bond  sued  on  in  this  case  was  prepared  for, 
but  not  signed  by,  him.  In  Octtrtier,  1912, 
Tindle  spoke  to  defendant  I/.  A.  Ferguson  about 
taking  employment  at  the  bank  as  bookkeeper, 
and  agreed  to  put  him  in  at  ninety  dollars  per 
month,  giving  him,  at  this  time,  the  tx>nd  sued 
on  herein,  to  be  filled.  The  bond  was  executea 
under  date  of  October  8,  1912,  by  L.  A.  Fergu- 
son, as  principal,  and  his  codefendants,  as  sure- 
ties." 

Ferguson  worked  In  the  bank,  doing  the 
work  of  a  bookkeeper,  until  May  13,  1913, 
when  said  cashier  resigned.  It  was  then  dis- 
covered by  the  board  of  directors  that  the 
business  of  the  bank  had  been  so  manipulat- 
ed that  said  cashier,  and  other  officers  of  the 
bank,  had  dissipated  nearly  one-half  million 
dollars  of  the  bank's  funds,  and  up  until  then 
had  accurately  entered  the  customers'  depos- 
its on  their  passbooks,  but  making  the  entry 
on  tbe  deposit  ledger  for  a  less  amount,  keep- 
ing an  account  of  the  difference  in  a  sep- 
arate place,  a  particular  drawer  set  apart 
for  tbat  purpose.     When  Ferguson  entered 


AssVorethart 


I SM  aaoM  tople  and  KST>NUMBER  la  all  Kty-Nttmbersd  Dicwts  and  IndntM 


396 


190  SODTHWESTBBN  aBPORTEB 


(Ma 


upon  Us  duties  In  the  bank  he  .was  Inexpe- 
rienced in  that  line  of  work,  and  for  that 
reason  reluctantly  accepted  the  position.  He 
would  not  discover  the  method  of  keeping 
the  acconnts  of  the  depositors  untU  he  under- 
took to  balance  a  passbook.  When  he  did 
this  and  called  the  cashier's  attention  to  the 
discrepancy,  he  was  directed  to  the  drawer 
for  the  correct  account,  or  duplicate  pass- 
book, of  the  particular  customer  whose  ac- 
count was  to  be  balanced.  This  method  ap- 
plied to  only  the  largest  depositors,  and  it 
was  a  custom,  as  observed  by  Ferguson,  that 
had  prevailed  for  several  years  before  he 
commenced  work  in  the  bank.  There  is  no 
pretense  that  there  is  any  evidence  tending 
to  show  that  Ferguson  got  any  of  the  funds 
of  the  bank,  or  intended  to  assist  in  any 
fraud  upon  the  bank,  unless  such  facts  may 
be  Inferred  by  reason  of  his  failure  to  report 
the  cashier's  conduct  to  a  superior.  Plaintiff 
alleges  in  its  petition  that  it  is  the  receiver 
of  the  Pemiscot  Connty  Bank,  and  that  Fer- 
guson colluded  and  worked  together  with  the 
cashier  and  other  named  officers  of  the  bank 
for  the  fraudulent  purpose  of  taking  from 
said  bank  large  sums  of  money  belonging  to 
It  and  appropriating  the  same  to  their  own 
use ;  that  in  carrying  out  said  designs  Fer- 
guson made  the  false  entries  on  the  bank 
books,  so  the  other  officers  and  directors  were 
deceived'  Eind  misled  and  the  shortages  con- 
cealed. The  petition  then  proceeds  to  allege 
false  entries,  and  naming  the  depositors,  to 
the  amount  of  over  9100,000.  After  the  is- 
sues were  made  up  the  trial  court  appointed 
Mr.  J.  M.  Ha.w,  a  member  of  the  C^ruthers- 
ville  bar,  referee  to  hear  the  testimony  and 
to  report  bis  finding  of  facts  and  conclusions 
of  law.  The  referee  made  his  report  accord- 
ingly, and  recommended  Judgment  for  defend- 
ants. Plaintiff  filed  exceptions  to  the  report. 
Which  were  overruled,  and  judgment  entered 
as  suggested  by  the  referee.  The  plaintiff 
has  appealed. 

The  report  of  the  referee  disposes  of  all 
the  questions  of  fact  and  law  submitted  to 
him  in  a  condse  and  clear  manner.  The 
burden  of  the  controversy  here  is  on  the  ques- 
tion as  to  whether  the  conditions  of  the  bond 
should  be  extended  to  cover  the  acts  of  Fer- 
guson in  falling  into  and  carrying  out  the 
plan  and  methods  of  the  officers  of  the  bank, 
in  the  active  charge  thereof,  in  keeping  the 
depositors'  accounts.  We  shall  assume,  with- 
out so  holding,  that  such  acts  were  within 
the  terms  of  the  undertaking.  The  question 
then  follows,  and  a  correct  decision  of  which 
properly  disposes  of  this  case.  What  portion 
of  the  conditions  of  the  bond  apply,  and  did 
Ferguson  breach  such  portion?  We  italicized 
the  portion  of  the  bond  applicable  to  the 
conduct  of  which  complaint  is  made.  This 
is  clear  because  he  did  nothing  except  keep 
books,  and  a  very  few  times  waited  on  cus- 
tomers making  small  deposits  no  .way  Involv- 
ed in  this  suit  or  questioned,  so  that  It  can- 


not be  properly  said  that  any  of  the  money 
lost  ever  came  under  his  control  or  Into  his 
possession.  The  board  of  directors  made  no 
requirements,  and  he  was  completely  under 
the  dominion  of  the  cashier  whose  wishes  he 
complied  with  to  the  letter.  But  Ferguson's 
conduct,  in  order  to  hold  the  bondsmen,  must 
have  been,  according  to  the  terms  of  the 
bond,  toillful,  and  this  plaintiff  recognizes 
by  characterizing  his  acts  complained  of  aa 
fraudulent. 

"Bonds  frequently  provide  in  effect  that  the 
principal  shall  well  and  truly  or  honestly,  faith- 
fully, and  efficiently  discharge  the  duties  of  his 
position.  A  condition  of  this  kind  in  the  bond 
of  a  cashier  or  an  assistant  cashier  of  a  bank 
was  held,  not  only  to  guarantee  the  personal 
honesty  of  such  officer,  but  also  to  guarantee  his 
competency,  efficiency,  and  diligence  in  the  dis- 
charge of  his  duties.  And  while,  within  the 
scope  of  a  bank  cashier's  authority,  and  so  long 
as  he  is  apparentiy  acting  on  behalf  of  the  cor- 
poration, his  directions  may  control  the  assist- 
ant cashier  and  teller,  and  the  latter  may  not 
be  required  to  look  beneath  the  surface  of  his 
superior's  acts,  still  when  the  assistant  cashier 
is  led  to  believe  that  the  cashier  is  violating  his 
duty  to  the  bank  and  is  taking  its  funds  for 
his  own  ends,  irregularly  and  without  authority 
from  the  directors,  he  has  no  right  to  aid  in, 
or  connive  at,  such  misappropriation,  and  he  is 
liable  on  his  bond  therefor."  3  R.  C.  L.  481,  | 
109. 

In  the  case  of  C!ope  v.  Westbay,  188  Mo. 
638,  646,  87  &  W.  604,  606,  a  quotation  as 
to  the  high  office  of  cashier  is  approved  that 
shows  that  he  has  properly  executed  his  trust 
when  he  has  exercised  "a  reasonable  degree 
of  skill,  care,  and  dillgenoe." 

[1]  Considering  the  age  and  experience  of 
Ferguson  when  be  went  to  work  In  the  bank 
with  the  cashier  who  hired  him,  and  that 
nothing  occurred  to  arouse  any  suspicion 
that  the  cashier  was  misappropriating  the 
funds  of  the  bank,  ,we  think  It  gcdng  too  far 
to  assume  that  Ferguson  was  acting  in  bad 
faith.  Besides,  the  cashier  had  held  that 
position  for  years,  and  had  other  large  inter- 
ests there.  Ferguson  was  bom  and  grew  to 
maturity  In  that  city.  He  no  doubt  had  a 
high  regard  for  the  cashier,  and  would  nat- 
urally not  do  anything  to  question  a  custom 
that  appeared  to  have  been  In  vogue  there 
for  years  and  report  to  members  of  a  board 
of  directors  who  had  ostensibly  approved  of 
It.  The  referee  found,  and  we  think  properly 
so,  that  there  was  no  collusion  by  Ferguson 
with  the  cashier  or  the  other  defaulting  offi- 
cials. 

Suppose  we  argue  that  since  Ferguson  un- 
dertook this  work  his  bondsmen  should  be 
held  to  what  an  exi)erlenced  person  would 
likely  do  under  the  same  or  similar  circum- 
stances, but  that  would  be  answered  .with 
the  suggestion  that  the  employ^  had  a  .right 
to  assume  that  the  directors  had  performed 
their  duty,  met  at  least  once  a  mouth,  passed 
"upon  the  business  of  the  bank  back  to  the 
previous  meeting  of  the  board,"  as  then  re- 
quired by  section  1099,  R.  S.  1909,  and  had  ob- 
served and  approved  the  manner  of  keeping  a 
portion  ot  some  of  the  depositon'  account 
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elsewhere  than  on  a  ledger.  He  wonld  alao 
have  Iiad  a  right  to  assume  that  a  oommlt- 
tee  of  at  least  three  stockholders  ot  the  bank 
had  examined  Its  "condition  and  affairs,  a»- 
sets,  UablUtles  and  management"  not  leas 
than  once  a  year,  as  then  required  by  sec- 
tion 1088,  B.  S.  1900,  and  found  no  reason 
for  complaint  as  to  the  method  of  bookkeep- 
ing reqnlred  of  him  by  the  cashier.  We  are 
mindful  of  the  fact  that  the  failure  of  some 
other  officer  to  do  his  duty  would  be  no  ex- 
cuse for  Ferguson  being  derelict,  but  we  are 
discussing  what  he  had  a  right  to  assume 
when  we  resort  to  presumptions  of  law  for  a 
mle  by  which  to  measure  his  conduct. 

[2]  The  finding,  of  facts  in  a  case  at  law 
stands  before  ns  as  a  verdict  of  a  Jury  (State 
ex  rel.  John  P.  Bell  t.  United  States  FideUty 
k  Guaranty  Ck>.,  236  Mo.  352,  376,  189  B.  W- 
163,  and  Commercial  Bank  ▼.  American  Bond- 
ing Co.,  187  S.  W.  99,  100),  and  from  what 
we  tkave  said  concerning  the  finaing  of  the 
rrferee  that  Ferguson  was  In  no  collusion 
with  the  defaulting  officers  of  the  bank.  It  Is 
evident  we  cannot  disturb  his  finding,  and 
we  think  It  Is  so  clear  that  neither  Ferguson 
nor  his  bondsmen  can  be  held  to  account  for 
anything  he  did  while  worlUng  for  the  bank 
that  we  must  affirm  the  Judgment.  It  is  ao 
ordered. 

PARKINGTON  and  STDEGIS,  J  J.,  concur. 


DDNSOOMB  T.  LUSK  et  aL 


(No.  1884.) 
Dec. 


(Springfield  Court  of  Appeals.    MiMourL 
16, 1916.) 

1.  Railboads    «=3276(1>— Ihjuuxs    to    Li- 

CBR8EBS— PKBBONB   WOBKING  ABOUT  CikB. 

Defendant  railway  company  was  not  neg- 
ligent because  its  station  agent  pennitted  plain- 
tiff, a  minor,  to  assist  the  agent  and  plaintifCa 
fatner  in  spotting  an  empty  car  at  a  stockyard 
dtute. 

[Eld.    Note. — ^For  other  cases,   see   Railroads, 
Cent.  Dig.  {  873 ;   Dm.  Dig.  «cs>275(l).] 

2.  RAii.BOAn6    «»27Bp)— Injttbieb    to    Li- 

CBRSKES— FKBSONB  WOBKIMO  ABOUT  CAB. 

Defendant  railway  company  was  not  neg- 
ligent because  its  station  agent  perttiitted  plain- 
tiff, a  minor,  to  assist  the  agent  and  plaintiff's 
father  in  moving  a  loaded  car  from  a  stockyard 
dinte  and  gave  plaintiff  a  block  of  wood  with 
which  to  assist  in  the  work. 

rE>d.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  {  873 ;   Dec.  Dig.  «=»275(1).] 

8.  Raiuboadb   4=3275(1)— Neoligence—Faii^ 

UBX  to  Place  Stock  Cab. 
Defendant  railway  company  was  not  neg- 
ligent because  its  train  crew  failed  to  spot  an 
empty  car  at  a  stockyard  chute,  where  such 
place  was  already  occupied,  plaintiff's  stock 
had  not  arrived,  and  the  crew  wonld  retnm 
within  an  hour. 

[£]d.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  !  873 ;  Dec  Dig.  «=5275a).l 

4.  Railboads    «=»275(1)— Injubies    to    lii- 
censeeb— Pebsonb  Wobkihg  About  Cab. 
Defendant  railway  company  wag  not  neg- 
ligent be<»n8e  its  agent  permitted   plaintiff,  a 
minor,  to  assist  in  moving  cars  along  a  track 


where  the  ties  extended  above  the  ground  and 
on  whidi  he  tripped,  falling  beneath  the  car,- 
where  such  trai^  construction  was  usual. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  873 ;   Dec  Dig.  «=>275(1).] 

6.  Railboadb    «s»276(1)— Injubies    to    Li- 

CBNBEEB— PEBSOMB    WOBKIKO  ABOUT    CaB. 

Defendant  railway  company  was  not  neg- 
ligent because  its  agent  permitted  plaintiff,  a 
mmor,  while  assisting  the  agent  and  plaintiff's 
father  in  pushing  a  box  car,  to  pass  out  of  the 
agent's  mght  to  the  forward  part  of  the  car 
where  he  was  injured. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  873 ;   Dec  Dig.  «8ss>276a).] 

6.  Railboadb   «=>275(2)— Injuries   to   "lii- 
CBN  see"— Duty. 

Where  plaintiff,  a  minor,  assisted  his  father 
and  defendant  railway  company's  agent  in  mov- 
ing an  empty  car  to  a  stock  chute  to  load  his 
father's  stock,  plaintiff  was  a  licensee- with  an 
interest  to  whom  the  railway  company  was 
liable  for  its  agent's  negligence. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  874 ;    Dec.  Dig.  «=275(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lieensee.] 

7.  Raitboads     «=»282(ie()—FiNDiN08— Ques- 
tion lOB  CotTBT. 

A  Jury  finding  that  certain  alleged  acts  of 
defendant  railway  company  were  a  violation  of 
some  duty  it  owed  plaintiff  added  nothing  to 
plahitifl's  case,  since  this  was  a  question  for 
the  court. 

[Bd.  Note. — For  other  eases,  see  Railroads, 
Cent  Dig.  I  922 ;    Dec.  Dig.  «=>282a6).] 

Appeal  from  Circnlt  Conrt,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  Raymond  Dunscomb  by  E.  L. 
Donscomb,  bis  next  friend,  against  James  W. 
Lusk,  W.  C.  Nixon,  and  W.  B.  Blddle,  re- 
ceivers of  the  St  Louis  &  San  Francisco 
Railroad  Comp&nj.  Judgment  for  plaintiff, 
and  defendants  appeal.    ReverBed. 

W.  F,  Evans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Giran 
dean,  for  appellants.  Bradley  &  McKay,  of 
Kennett,  for  respondent 

STURGIS,  J.  Suit  for  personal  Injuries  to 
a  boy  11  years  of  age,  occasioned  by  his  fall- 
ing under  the  wheels  of  a  stock  car  while 
same  was  being  moved  by  hand  in  connection 
with  loading  some  stock  belonging  to  plain- 
tiff's father  at  the  station  of  Clarkton,  in 
Dunklin  county.  Plaintiff  had  assisted  his 
father  In  bringing  the  hogs  to  town,  aud  on 
arriving  there  they  found  another  car  loaded 
with  stock  standing  at  the  chute  of  the  stock 
pen.  Two  other  cars  were  standing  east  of 
this  one  on  the  side  track,  one  of  which  plain- 
tifTs  father  was  to  use  In  loading  bis  stock. 
The  local  freight  train  had  placed,  or  "spot- 
ted," the  one  car  at  the  stock  chute,  and  then 
went  on  to  Maiden,  whence  it  would  return 
to  Clarkton  In  about  an  hour.  Maiden  was 
not  on  the  main  line,  and  the  train  went  to 
that  town  on  a  branch  line,  and  then  back  to 
Clarkton,  and  the  evidence  shows  that  when 
more  than  one  car  had  to  be  placed  at  the 
cattle  chute  at  Clarkton  the  train  crew  usu- 
allj-  spatted  one  and  then  went  on  to  Mai- 
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den.  When'  plalntUTs  fatber  found  that  the 
train  had  Just  gone  and  he  would  have  to 
wait  an  hour  or  more  in  order  to  have  the 
loaded  ear  moved  and  his  car  placed  In  posi- 
tion to  be  loaded,  the  station  agent  suggested 
that  they  move  these  cars  by  hand  so  as  to 
save  time  both  In  loading  the  stock  and  in 
getting  the  car  out.  To  this  plaintlflTs  fath- 
er readUy  assented,  and  he,  with  his  two 
boys,  one  being  plaintiff,  and  his  hired  man, 
together  with  defendant's  station  agent,  El- 
kins,  proceeded  to  move  these  cars.  They 
moved  the  loaded  car  away  from  the  chute 
westward  without  any  mishap,  but  in  mov- 
ing the  first  empty  car  in  the  same  direction 
the  plaintiff,  while  on  the  north  side  of  the 
same  i^ear  the  front  end,  slipped  and  fell 
under  ttie  wheels,  resulting  in  his  arm  being 
crushed  and  broken.  For  this  injury  the 
Jury  awarded  him  $1,000  in  damages. 

The  allegations  of  negligence  in  the  peti- 
tion and  in  plaintiff's  Instruction  authoriz- 
ing a  finding  for  plaintiff  are  as  follows: 

"The  negligence  of  the  agent  or  agents  of 
the  defendants  in  requesting  or  airecting  plain- 
tiS  to  assist  in  moving  a  box  car ;  (2)  and  in 
requesting  or  permitting  plaintiS  to  go  upon 
the  north  side  of  said  box  car  out  of  the  view 
of  the  station  agent  of  defendants  and  the  oth- 
ers there  assisting  in  moving  said  box  car  for 
the  purpose  of  assisting  in  moving  said  car, 
when  the  defendant  knew  the  youth  and  inex- 
perience of  plaintiff;  (8)  the  negligence  and 
carelessness  of  the  defendants  in  directing  or 
permitting  plaintiff  to  assist  in  moving  a  box 
car  over  and  along  a  track,  the  ties  of  which 
extended  above  the  ground ;  (4)  and  the  fail- 
ure of  the  defendants  to  spot  or  place  the 
Dunscomb  car  with  the  engine  before  making 
trip  to  Maiden." 

[1]  I.  We  will  note  more  at  length  tlie 
facts  in  evidence  in  connection  with  each 
ground  of  negligence  specified,  though  not 
following  the  same  order  as  the  pleader. 
First,  as  to  the  negligence  of  defendant's 
agent  in  directing  or  requesting  plaintiff  to 
assist  in  moving  the  box  cars:  The  plaintiff 
was  with  his  father  and  hired  man  for  the 
purpose  of  helping  to  drive  and,  load  these 
hogs  Just  as  any  11  year  old  farm  boy  would 
do.  There  Is  little  difference  in  the  evidence 
as  to  what  the  agent  did  and  said  when 
plalntUTs  father  came  to  the  depot  and 
learned  that  the  train  had  Just  gone  and 
that  these  cars  would  have  to  be  moved  be- 
fore the  hogs  could  be  loaded.  Plaintiff's 
father  testified  that  he  was  about  to  go  up 
town  when  the  agent  said:  "Could  we  spot 
that  car  and  load  that  stuff?"  Plaintiff's 
father  at  once  assented,  and  they  all  pro- 
ceeded to  move  the  cars  by  hand.  It  was 
shown  to  be  a  common  thing  for  stockmen 
to  move  or  assist  in  moving  cars  in  this  way, 
and  plaintiff's  father  had  so  helped  at  other 
times.  It  was  near  11  o'clock,  and  the  rea- 
son  for  not  wanting  to  wait  untU  the  train 
returned  was  to  save  time  and  get  the  hogs 
loaded  before  dinner  and  ready  to  go  out  as 
soon  as  the  train  returned.  While  plaintiff's 
father  was  under  no  obligation  to  move  or 
help  move  the  car  In  place  to  be  loaded,  it 


was  an  advantage  to  him,  and  he  readily  | 
agreed.  Nothing  was  said  to  plaintiff,  and 
what  he  did  was  to  merely  follow  along  with 
his  father  ready  to  help  as  best  he  could. 
Certainly  without  more  it  was  not  negligence 
of  the  agent  to  permit  this  hoy  to  accompany  ' 
his  father  and  to  render  such  assistance  as 
such  a  boy  might  under  the  immediate  eye 
and  care  of  his  father.  To  so  hold  is  to  con- 
vict the  father  of  even  greater  wrong. 

[2}  II.  The  loaded  car  being  hard  to  move, 
defendant's  agent  procured  two  crowbars 
commonly  used  to  pull  spikes,  and  tliese  were 
used  as  pinch  bars  under  the  hind  wheels  to 
move  the  car  along.  One  was  used  by  the 
hired  man  and  plalntUTs  father  and  the 
agent  took  turns  in  using  the  other.  It  ap- 
pears that  In  doing  this  the  pinch  bars  would 
slip  on  the  rails  and  this  boy,  plaintiff,  com- 
menced helping  by  placing  a  stick  of  wood 
at  the  heel  of  the  pinch  bars,  or  "scotching," 
as  it  was  called.  Some  stress  Is  laid  on  the 
fact  that  the  agent,  Elklns,  picked  np  a  block 
of  wood  and  gave  it  to  the  boy  to  use  for 
this  purpose,  telling  him  to  be  careful  not  to 
mash  his  fingers.  This  agent  says  that  when 
he  did  this  the  boy  was  already  nsfaig  a  stick 
for  this  purpose  which  bad  become  some- 
what mashed,  and  he  merely  gave  him  and 
told  him  to  use  the  other.  We  find  no  con- 
tradiction of  this.  The.  boy  was  helping  both 
his  father  and  the  agent  in  this  way. 

The  plaintiff  insists  that  this  boy  sustained 
the  relation  to  the  father  of  helper,  and  that 
defendant  owed  him  the  same  duty  as  It  did 
the  father  and  his  hired  man,  that  of  a  li- 
censee with  interest,  whlcii  we  will  note 
later.  Since  the  boy  owed  the  father  the  du- 
ty of  service  and  obedience,  both  law  and 
morals  imposed  on  the  father  the  duty  to 
care  for  his  son's  safety.  Why,  then,  should 
defendant's  agent  be  called  upon  to  atop  the 
boy  from  doing  work  which  the  facts  show 
met  the  approval  of  his  father?  Moreover, 
the  plaintiff  was  not  injured  in  this  par- 
ticular work  or  in  any  way  connected  with 
it  Its  only  force  is  that  it  gave  the  agent 
knowledge  .that  the  boy  was  assisting  in  the 
work  generally,  and  bears  on  the  (question  of 
its  being  negligence  per  se  In  the  agent  to 
permit  the  boy  to  do  so.  We  rule  this  point 
against  plaintiff. 

[3]  III.  We  also  rule  that  there  is  no  neg- 
Ugence  In  defendant's  failure  to  have  the' 
train  crew  spot  or  place  the  Dunscomb  car 
at  the  stock  chute  before  proceeding  to  Mai- 
den. Another  car  was  placed  there,  though 
the  evidence  does  not  show  when  it  was  load- 
ed with  reference  to  the  train's  departure.  It 
Is  not  shown  that  plaintifTs  father's  hogs 
were  to  arrive  or  be  loaded  at  any  particular 
hour,  and  when  the  train  crew  were  ready 
to  depart  these  hogs  had  not  yet  arrived,  and 
the  agent  and  train  crew  could  not  know  Just 
when  they  would  arrive.  The  train  would 
be  back  in  an  hour,  and  plaintiff's  fatber 
could  bare  declined  to  assist  in  moving  the 


Mo) 


DUNSCOMB  V,  LCR8K 


cars  b7  band  and  it  woald  then  haye  been 
up  to  tbe  railroad  to  do  this  for  blm.  There 
was  no  negligence  in  this  respect,  and,  if 
there  was,  it  was  so  remote  that  it  would 
be  difficult  to  hold  that  such  negligence  was 
the  prorltoate  cause  of  plaintiff's  injury. 

[4]  rv.  Another  ground  of  negligence  is 
that  defofidant's  agent  directed  or  permitted 
plaintiff  to  assist  in  moving  cars  along  a 
track  where  the  ends  of  the  ties  extended 
above  the  ground.  The  place  of  the  accident 
was  on  the  loading  switch  some  200  feet 
from  the  depot  in  a  small  town.  It  was 
shown  that  '  outside  the  Immediate  depot 
grounds  the  defendant's  tracks  generally 
were  not  so  ballasted  as  to  cover  the  entire 
ties,  but  left  the  ends  more  or  less  exposed. 
It  was  shown  that  other  railroads  were  so 
constructed,  and  we  think  it  is  common 
knowledge  that  most  Western  railroads  are 
constmcted  that  way.  We  again,  therefore, 
return  to  the  question  of  its  being  negligence, 
without  more,  for  the  agent  to  permit  (for 
that  is  all  he  did)  this  boy  to  accompany  his 
father  and  assist  in  moving  these  cars  on  a 
track  constmcted  in  the  usual  way.  The 
father  evidently  did  not  apprehend  any  dan- 
ger, and  such  as  there  was  was  as  open  and 
obvious  to  him  as  to  the  agent.  It  is  casting 
more  than  ordinary  care  on  defendant's 
agent  U  we  hold  that  the  agent  is  required  to 
totiM  the  boy  to  accompany  his  father  and 
assist  under  such  condlUons  of  defendant's 
tracks,  because  of  the  mere  possibility  that 
the  boy  might  get  so  close  to  the  side  of  the 
car  as  to  stumble  on  the  end  (tf  a  tie  and 
fall  under  the  wheels. 

[t]  V.  This  brings  us  to  the  last  alleged 
ground  of  negligence,  In  that  defendant's 
agent  required  or  permitted  plaintiff  to  go  to 
.the  north  side  of  the  box  car  out  of  the 
agent's  view  in  moving  the  empty  car  when 
the  agent  knew  the  plaintiff's  age  and  inex- 
perience. The  very  statement  of  this  ground 
of  negUgoDce  strikes  us  as  placing  on  the 
agent  the  duty  of  watching  over  and  keeping 
this  boy  within  his  sight,  and  that,  too,  when 
the  boy's  father  is  there,  and  the  boy  Is  there 
because  of  being  his  father's  helper.  What 
is  there  to  call  for  this  high  degree  of  care 
on  tbe  .part  of  the  agent?  The  loaded  car 
having  been  moved  without  mishap,  the  emp- 
ty one  was  started  by  using  the  pinch  bars 
in  the  way  described.  It  was  then  found 
that  this  car  could  be  kept  moving  by  all 
hands  pushing,  including  a  couple  of  men 
who  then  hapi)ened  along  and  volunteered  a 
friendly  push,  and  the  pinch  bars  were  dis- 
carded. The  boy  Joined  in  the  pushing,  but 
there  was  hardly  room  for  all  at  the  rear  or 
east  end  of  the  car.  The  plaintiff  testified 
that: 

Tbe  agent  "Vien  told  me  to  step  up  a  little 
to  the  front  of  the  car,  and  I  went  up  and 
got  hold  of  the  ladder  on  the  north  side  at  the 
west  end  and  was  pushing."  , 

He  there  slipped  and  fell  under  tbe  wheels. 
WIe  think  it  la  evident  from  plaintiff's  for- 


tiier  evidence  that  hlis  Ihclndlng  his  going  to 
the  front  end  of  the  car  in  what  the  agent 
said  is  a  mere  inference  of  his  from  the  fact 
that  plaintiff  was  virtually  deprived  of  a 
place  to  push  at  the  rear  end.  In  his  cross- 
examination  he  testified: 

"We  put  that  block  under  the  pinch  bar  to 
get  it  started,  and  we  lifted  it  up,  and  it  was 
going,  and  most  of  the  men  were  on  the  back, 
and  that  crowded  me  over,  and  be  told  me  to 
step  up,  and  I  went  to  the  front  of  the  car. 
I  went  on  the  same  side  I  was  already  on,  and 
went  to  push.  Q.  He  never  told  you  to  push 
the  car,  did  he?  A.  I  don't  hardly  remember 
whether  he  told  me  to  do  that  or  not.  I  re- 
member be  told  mo  to  pnt  a  block  nnder  the 
pinch  bars,  and  I  did  that;  I  did  that  on  the 
empty  car  until  we  got  it  started.  After  we 
got  it  started  I  don't  remember  his  telling  me 
anything  more  about  pushing.  We  were  al- 
ready on  the  north  side,  and  he  told  me  to  move 
up.  I  was  already  pushing  and  was  doing  this 
because  he  told  me  to.  He  never  told  me  to 
quit.  Q.  Why  did  vou  go  on  the  north  side  of 
the  car?  A.  To  kind  of  push.  Q.  Who  told 
yon  to  go?  A.  Well,  nobody  never  told  me  to  go 
on  there,  but  he  said  to  move  up.  Q.  He  didn't 
say  what  particular  place  to  go,  but  he  just 
told  you  to  move  up;  is  that  right?  A.  Xes, 
sir.  Q.  And  you  obeyed  him?  A.  Yes,  sir. 
Q.  You  mean  Mr.  Enkins,  he  is  tbe  one  that 
told  yon  to  do  this?  A.  Yes.  sir.  Q.  You 
state  that  Mr.  BSlkins  just  said,  'move  np'? 
A.  Yes,  sir.  Q.  And  didn't  tell  you  to  push? 
A.  No,  sir;  he  didn't  tell  me  to  do  nothing, 
but  I  was  already  pushing." 

Plaintiff's  father,  who  stood  by  the  agent's 
side  and  could  readily  have  heard  what  was 
said,  testified: 

"Q.  Was  any  orders  given  him  as  to  what  he 
should  do?  A.  I  never  heard  any;  I  was 
busy." 

And  <m  cioes-exandnatlon  he  said: 
"He  itas  on  the  west  end  of  the  north  side  of 
the  car,  and  I  was  behind  the  car.  The  agent 
was  on  the  outside  of  the  rail,  and  he  and  I 
were  standing  side  by  side.  Q.  Who  told  the 
boy  to  go  up  there  at  the  side?  A.  They  crowd- 
ed him  over  from  tbe  east  end,  and  I  didn't 
see  him  any  more.  Q.  Did  the  agent  sec  him? 
A..  I  don't  know.  Q.  Did  the  agent  say  itny- 
thing  to  him  then?  A.  Well,  1  don't  remem- 
ber. After  we  pushed  him  over  to  one  side  he 
says,  'Get  over  tha{  way  a  little.'  Q.  What 
did  he  say  at  that  time?  A.  ECe  just  told  him 
to  get  over  that  way,  get  over  south.  That  was 
when  he  was  on  the  east  end.  I  said  nothing 
to  the  boy  that  I  remember.  We  wwe  aU 
working  there  together." 

Plaintiff's  other  witness,  the  hired  man, 
testified: 

"The  agent  directed  all  of  us  when  and  where 
to  push,  and  he  said  'posh,'  and  we,  of  course, 
pushed.  From  the  way  we  were  pushing  the 
car,  the  boy  was  on  the  right-hand  side  ef  tbe 
car  when  he  was  hurt ;  that  would  be  the  north 
side.  I  and  the  boy  and  the  others  were  at  the 
east  end  of  the  car  when  we  first  went  to  push- 
ing. When  tbe  boy  went  around  the  car  the 
agent  was  there  pushing  with  the  rest.  •  •  • 
Q.  Did  yon  hear  the  agent  tell  the  boy  to  go  on 
the  north  side  and  push  on  the  car  after  he 
had  quit  scotching?  A.  He  told  the  boy  to 
move  and  give  him  some  room  to  push,  and  the 
boy  moved  over,  and  this  is  what  he  said,  'Move 
over  and  give  me  some  room  in  here  to  push.' 
*  *  *  Dunscomb's  boy  was  first  pudilng  in 
the  middle,  and  Blkins  came  over  and  said, 
'Let  him  in  there.'  •  •  •  Q.  The  agent  had 
nothing  to  do  about  sending  the  boy  around 
the  car,  did  he?  A.  I  don't  know.  Q.  Well, 
as  a  matter  ot  fact,  yon  don't  know 
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anything  to  do  with  the  boy  going  around  the 
car  or  not,  do  you?  A.  I  don't  know.  *  •  • 
That  was  the  only  order  that  Mr.  Elkins  gave 
the  boy.  He  told  him  to  keep  up  with  the 
pinch  bars  at  that  time,  until  he  told  him  to 
move  over  and  let  him  push.  Nobody  else  said 
anything  to  the  boy  but  the  agent.  I  remember 
what  the  agent  said,  but  don't  remember  what 
anybody  else  said." 

The  defendant's  agent  denied  giving  the 
boy  any  orders  or  directions  In  regard  to  his 
work  except  to  give  him  a  block  to  scotch 
with  when  they  were  using  the  pinch  bars 
on  the  first  car  moved,  and  to  warn  him  not 
to  mash  his  fingers;  said  that  he  knew  noth- 
ing as  to  the  boy's  movements  while  they 
were  pushing  the  second  car  until  the  boy 
halloed  and  he  was  discovered  ]ust  after  the 
wheel  passed  over  him;  that  bis  father  was 
right  there  and  made  no  objection  to  what 
the  boy  was  doing;  that  he  never  asked  the 
boy  to  help,  but,  since  he  went  along  to  help 
his  father,  he  did  not  tell  him  to  qnlt  The 
other  evidence  corroborates  the  agent's  ver- 
sion of  the  matter. 

[6]  VI.  We  concede  that  plaintiff  occupied 
much  the  same  position  with  reference  to  bis 
father  as  did  the  hired  man,  and  that  plain- 
tiff owed  to  the  father  the  same  duty  of 
obedience  and  service  as  an  employ^,  which 
duty  the  father  conld  enforce,  though  not  by 
the  same  penalty  as  with  the  hired  servant. 
The  recollections  of  our  boyhood  days  do  not 
fall  us  in  this  respect.  This  makes  the  rela- 
tion of  plaintiff  to  defendant  that  of  the  serv- 
ant of  one  master  who  aids  the  servant  of 
another  master  in  work  for  the  mntual  bene- 
fit of  both,  or  which  both  have  an  interest  in 
Iiaving  performed.  Such  servant  is  a  licensee 
with  an  interest,  and  when  injured  by  the 
negligence  of  the  servant  whom  he  assists, 
the  master  of  the  servant  mnat  respond.  The 
law  is  stated  In  Ryan  v.  Boiler  Works,  68 
Mo.  App.  148, 151,  as  follows: 

"But  it  is  settled  that  one  who,  in  further- 
ance of  his  own  interests  or  those  of  his  mas- 
ter, assists  the  servants  of  another  in  the  per- 
formance of  their  work,  is  neither  a  fellow 
servant  of  such  servants  nor  a  mere  volunteer, 
but  occupies  a  third  position^amely,  that  of 
a  licensee  with  an  interest.  He  is  not  a  tres- 
passer, because  he  is  lawfully  in  his  place;  he 
IS  not  a  fellow  servant  of  the  other  servant,  be- 
cause he  is  not  directly  or  indirectly  retained  or 
employed  by  the  master  of  such  servant;  nei- 
ther is  he  a  bare  volunteer,  because  he  does  the 
work  to  further  his  own  mterests  or  those  of 
his  master.  When  a  person  thus  situated  is 
injured  throuirb  the  negligence  of  the  servant 
whom  he  asnists,  the  doctrine  of  respondeat 
superior  applies,  and  the  master,  of  the  neg- 
ligent servant  is  responsible  for  the  injury." 

In  the  case  of  Railroad  v.  Ward,  98  Tenn, 
128,  38  8.  W.  727.  60  Am.  St.  Rep.  84a  where 
a  shipper's  servant  was  engaged.  In  loading 
a  car  on  a  side  track,  and  at  the  Invitation 
of  a  brakeman  undertook  to  assist  In  moving 
the  car  to  a  point  where  It  would  be  more 
easy  of  access,  because  the  shipper's  Inter- 
est and  his  own  would  thus  be  ^rved  by  ex- 
pediting the  loading,  and  while  so  assisting 


was  Injui-ed  by  the  railroad  company's  negli- 
gence, it  was  held  that  the  defendant  was  lia- 
ble, though  It  did  not  need  the  servant's  as- 
slsUnce.  See,  also.  Tinkle  v.  Railroad,  212 
Mo.  445,  469.  110  S.  W.  1086;  Railroad  v. 
Marsh,  63  Ohio  St  236,  58  N.  O.  821,  52  Ij. 
R.  A.  142. 

The  difficulty  with  plaintUTs  case  is  that 
the  defendant  or  its  agent  Is  not  shown  to 
have  been  guilty  of  any  negligence  which 
would  impose  liability  under  the  same  rule  of 
law  which  would  prevail  in  case  Dnnscomb's 
hired  man  had  been  injured  Instead  of  his 
s<»i.  The  defendant's  agent  did  not  fail  to 
perform  any  duty  toward  plaintiff  which  the 
law  imposed  on  him. 

[7]  VII.  Plaintiff's  principal  instruction 
sought  to  aid  the  weakness  of  his  case  by  re- 
quiring the  Jury  not  only  to  find  that  defend- 
ant was  guilty  of  the  alleged  acts  of  negli- 
gence, but  that  "said  alleged  acts  on  the  j>art 
of  defendant  were.  In  fact,  in  violation  of 
some  duty  that  defendant  owed  to  plaintiff." 
This  was  submitting  to  the  Jury  a  question  of 
law,  since  it  is  the  province  of  the  Jury  to 
find  the  hypothetical  facts,  and  tlie  question 
of  whether  such  acts  are  violative  of  some 
duty  owed  by  defendant  to  plaintiff  waa  for 
the  court,  and  not  the  Jury.  Qoodwin  v.  Rail- 
road, 76  Mo.  73;  Yamall  v.  Railroad,  75  Mo. 
575,  683;  Joy  v.  Railroad,  263  111.  465,  105 
N.  B.  330.  This  additional  finding,  tberefoie, 
was  improper,  and  adds  nothing  to  plaintiff's 
case. 

It  follows  that  the  judgment  is  reversed. 

FARRINGTON,  J.,  concurs.  ROBBHIT- 
SON,  P.  3.,  concurs  except  as  to  paragraphs 
VI  and  VII,  holding  as  to  jwiragraph  VI  that 
the  injured  boy  was  a  mere  volunteer,  and 
his  father  should  have  kept  him  out  of  dan- 
ger. 


BRADSHAW  v.  LUSK  et  aL    (No.  1851.) 

(Springfield  Ck>urt  of  Appeals,  Missouri.     Dec. 
16,  1916.) 

1.  Mabteb  and  Servant  «=>293(1) — ^Action 
FOB  Injxtkies— Instruction. 
In  a  section  hand's  action  for  loss  of  an  eye 
when  a  spike  being  driven  by  the  section  fore- 
man flew  out  and  struck  him,  in  the  absence  of 
any  instruction  defining  the  issues  and  acts  of 
negligence  on  which  the  Jury  could  find  for 
plaintiff,  the  instruction  that  if  the  jury  found 
the  issues  for  plaintiff  they  should  assess  his 
damages  at  fair  compensation  for  injuries  caus- 
ed by  the  spike  striking  him  was  erroneous,  be- 
cause the  jury  might  infer  from  it  that  they 
were  to  assess  damages  for  plaintiff  if  they  mere- 
ly found  that  the  spike  being  driven  by  the 
section  foreman  struck  plaintiff  in  the  eye  and 
injured  him,  since  instructions  which  attempt 
to  tell  the  jury  hi  any  way  how  they  can  find 
for  plaintiff  must  cover  the  case  in  all  its  es- 
sential elements. 

[Ed.  Note.— For  other,  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1148;  Dec  Dig.  *=» 
293(1).] 
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2.  Masisb  ahd  Servant  «=>268ffl)— Injubob 
lo  Sebvant— Plkading — Bk8  Ipsa  Loqtji- 

TTTB. 

Where  a  railroad  section  hand  lost  hia  e^ 
when  stmck  bj  a  spike  being  driven  by  the  sec- 
tion foreman  which  flew  out  from  beneath  a 
blow,  the  case  was  not  one  where  the  doctrine 
of  res  ipsa  loquitur  applied  to  aid  the  petition, 
which  faUed  to  plead  specific  acts  of  negligence. 
[Ed.  Mote.— E'er  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  818;  Dec.  Dig.  «=> 
WSO).] 

8.  Mabtkb  and  Sebvant  «=»258(11)  —  Injd- 

BIES  TO  SlarVANT^PETITION— SumoiBNCT. 
The  petition,  which  alleged  that  defendants, 
by  the  foreman,  neghgently  failed  to  provide 
plaintiS  with  a  reasonably  safe  place  in  which 
to  work,  and  that  the  foreman  negligently  at- 
tempted to  drive  a  spike  iorto  an  unsteady  post 
in  dose  proximity  to  plaintiff,  resulting  in  the 
iDJury,  insufSciently  charged  negligence  in  the 
use  of  an  improper  tool  by  the  foreman,  in  the 
impropar  use  of  the  tool,  or  in  not  giving  plain- 
tiS time  to  move  to  a  place  of  safety. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S{  825,  ^;  Dec  Dig.  «=> 
258(11^0 

4,   JuOaMENT    «=324S— PUBASIHO— SUTFOBT  OV 

JuoouHT— Statutes. 
Kev.  St  1909.  {{  1813,  1831,  providing  that 
only  the  substantive  facts  necessary  to  consti- 
tute the  cause  of  action  or  defense  need  be 
pleaded,  and  that  pleadings  shall  be  liberally 
construed,  were  not  intended  to  aid  a  judgment 
based  on  an  entire  failure  of  proof,  or  on  a 
case  made  by  evidence  presenting  an  entirely 
different  cause  of  action  from  that  stated  in  the 
petition. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  434;   Dec.  Dig.  «s>248.] 

6.  Master  and  Servani?  ®=321G(3)— iNJxrRixs 

TO   SeBTANT— A88DKPTI0R    OF   RI8K. 

Where  a  railroad's  section  foreman  called  a 
section  hand  to  ask  him  if  it  would  be  any  use 
to  drive  a  spike  into  a  post  of  the  fence  they 
were  repairing,  the  section  hand,  in  coming  up 
and  answering,  did  not  assume  the  risk  of  in- 
jury when  the  foreman  negligently  or  prema- 
turely struck  the  spike,  which  glanced  and 
stmck  the  section  hand  in  the  eye. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  B70;  Dec.  Dig.  «=» 
216(3).] 

Appeal  f roiB  Circuit  Coort,  Btitler  County ; 
J.  P.  Foard,  Jndga 

Action  by  Ctiarles  Bradsliaw  against  James 
W.  liuak  and  ottaers,  receivers  of  the  St 
Louis  &  San  Francisco  Railroad.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Judgment  reversed,  and  cause  remanded  that 
plalntifl  may  plead  with  particularity. 

W.  F.  Brans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Olr- 
ardeaa,  for  appellants  Darid  W.  Hill,  of 
Poplar  Blnff,  for  leq^ndent 

FARKINOTON,  J.  The  plaintiff  recovered 
a  Jadgment  for  $6,000  for  the  loss  of  an  eye 
alleged  to  be  dne  to  the  negligence  of  the 
defendants.  The  charge  of  negligence  in  the 
petition  is  as  follows: 

"The  defendants  by  and  through  their  section 
foreman,  carelessly  and  negligently  failed  to 
provide  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work,  and  said  section  fore- 
man carelesslj;,  negligently  and  awkwardly  at- 
tempted to  drive  a  railroad  spike  into  an  un- 


steady fence  post  in  dose  proximity  to  the 
plaintiff,  resulting  in  the  spike  flying  from  the 
fence  post  and  striking  the  plainnff  in  the 
right  eye." 

The  facts  of  the  case  are  In  substance  as 
follows:  That  plaintiff  was  a  section  hand 
working  for  the  defendants,  and  that  on 
October  16,  1915,  he  was  at  work  repairing  a 
wing  fence  on  a  cattle  guard,  and  Charles 
Gattis,  who  was  the  foreman  on  that  day, 
was  drivlDg  a  spike  in  a  fence  post.  That 
Gattis  had  set  the  spike  by  tapping  It  lightly, 
and  called  the  plaintiff  to  come  to  him,  and 
asked  him,  "Do  you  reckon  that  will  do  any 
good?  Do  you  reckon  it  will  bust  the  iwst?" 
The  plaintiff  came  and  looked  at  It  and  said, 
"I  don't  think  it  would  do  any  good ;  I  think 
It  would  bust  the  post."  "And  just  about 
that  time  he  drawed  back  and  hit  the  spike 
before  I  could  get  out  of  the  way — well,  I 
was  getting  out  of  the  way,  while  I  was  get- 
ting out  of  the  way,  and  he  hit  the  spike  and 
it  glanced  and  hit  me  in  the  right  eye.  Gat- 
tis set  the  spike  up  in  the  post  and  then  hit 
It  a  light  lick,  so  the  spike  would  hold  until 
he  got  to  hit  it  a  hard  one.  I  was  back  by 
the  side  of  the  fence  at  work  before  he  called 
me  up  there;  was  out  of  the  way  of  the  spike 
when  called.  When  he  bit  the  spike  I  was 
trying  to  get  out  of  the  way,  and  was  some- 
thing Uke  6  feet  from  him.  When  i  say 
spike  1  mean  a  railroad  spike  which  Is  about 
4%  or  5  inches  long,  about  an  Inch  thick, 
and  a  half  Inch  wide,  made  of  steel  or  iron. 
The  fence  post  was  a  white  oak  post  about  4 
Inches  thick  and  4  feet  tall.  He  was  driving 
this  spike  about  3^  feet  from  the  ground." 
At  this  point  the  attorney  for  the  plaintiff 
asked  this  question:  "Now  what  kind  of  a 
thing  was  Gattis  driving  that  spike  with? 
Mr.  Whybark,  attorney  for  defendants:  We 
object  to  that;  there  is  no  allegation  about 
that"  The  object  was  overruled,  and  de- 
fendants excepted.  He  answered  that  It  was 
a  steel  cleaver  with  a  chisel  on  one  end  and 
a  hammer  on  the  other.  Again,  be  was  ask- 
ed, "What  kind  of  a  lick  did  it  take  to  make 
that  spike  fly  off?"  He  answered,  "A  glanc- 
ing lick."  The  record  here  recites  that  Mr. 
Whybark  stated:  "We  object  to  that  if  the 
court  please,  nothing  alleged  about  that" 
And  that  Mr.  Hill  remarked:  "General  negli- 
gence." The  objection  was  overruled,  and  de- 
fendants excepted.  Again,  the  plaintiff  said : 
"It  was  a  railroad  spike  Gattis  drove  In  the 
post.  He  hit  it  with  a  hammer  a  glancing 
lick;  I  am  sure  of  that;  if  he  hadn't  it 
wouldn't  hare  glanced."  The  record  then 
recites:  "Mr.  Whybark:  I  move  to  strike  out 
all  of  the  testimony  about  the  glancing  lick, 
hitting  the  glancing  lick,  because  there  Is 
nothing  stated  In  the  petition  about  hitting 
a  glancing  lick.  Mr.  Hill:  General  negli- 
gence, your  honor."  The  objection  was  over- 
ruled, and  defendants  excepted.  It  was  then 
shown  that  a  track  chisel  is  not  used  by  sec- 
tion men  for  the  purpose  of  driving  spikes. 


^s»ToT  other  oases  see  same  topic  and  KBT-NUUBER  In  all  Kay-Numbered  DlKesti  and  Indexes 
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Gattls,  the  foreman,  admitted  that  be  nerer 
saw  or  heard  of  a  foreman  using  It  and  never 
saw  any  other  man  use  it  In  that  way.  He 
said,  "I  suppose  this  spike  glanced.  I 
hit  it  and  in  some  way  It  Jumped  out  and 
flew  over  and  hit  Bradshaw."  He  testified 
that  Bradshaw  was  within  2  or  3  feet  of  him. 

This  is  all  the  evidence  In  the  record  be- 
fore us  bearing  on  any  question  of  negligence. 

At  the  close  of  all  the  evidence  the  court 
refused  a  peremptory  Instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence  request- 
ed by  defendants. 

Plaintiff  submitted  the  case  on  the  follow- 
ing instructions: 

"A.  The  court  instructs  the  jury  that  if  you 
find  the  issues  in  this  cause  for  the  plaintiff, 
you  should  assess  his  damages  at  such  sum  as 
you  may  believe,  from  all  the  evidence,  will  be 
a  fair  compensation  for  any  pain  of  oody  or 
mind,  and  for  any  i)ermanent  injuries  or  dis- 
figurement (if  any,  or  either,  or  all  such)  which 
you  may  believe  from  the  evidence  the  plaintiff 
has  sustained,  or  will  hereafter  sustain,  by  rea- 
son of  his  said  injuries,  if  any,  and  which  you 
may  believe  from  the  evidence  to  have  been 
caused  by  the  railroad  spike  striking  him,  if 
you  believe  he  was  so  struck',  in  all  not  to 
exceed  $10,000." 

"B.  The  term  'negligence,'  as  used  in  these  in- 
structions, means  want  of  ordinary  care,  and 
the  term  'ordinary  care'  means  sucn  care  as  a 
person  of  ordinary  prudence  would  have  exer- 
cised under  the  same  or  similar  circumstances." 

To  the  giving  of  these  Instructions  the  de- 
fendants excepted. 

At  the  request  of  defendants  the  court 
gave  an  Instruction  on  contributory  negli- 
gence, one  on  assmnption  qC  risk,  and  the 
following: 

"4.  You  are  further  instructed  that  the  mere 
fact  that  plaintiff  was  struck  and  injured  by  the 
spike  which  flew  from  the  post  as  the  section 
foreman  was  attempting  to  drive  it  into  said 
post  does  not  make  the  defendants  liable  for 
plaintiff's  injury;  but  before  plaintiff  can  re- 
cover in  this  case  he  must  prove  to  your  satis- 
faction, by  the  preponderance  of  the  testimony, 
that  his  said  injury  was  directly  caused  by  the 
act  of  defendants'  section  foreman  in  attempt- 
ing to  drive  said  spike  into  the  fence  _post,  and 
that  such  act  of  said  foreman  was  negligent,  and 
if  he  has  not  done  so  your  verdict  must  be  for 
the  defendants." 

Appellants  contend  that  plalntlfTs  instruc- 
tion A  was  misleading  and  constituted  error; 
that  the  petition  faUed  to  state  a  cause  of 
action;  that  the  court  erred  In  admitting 
testimony  concerning  the  kind  of  hammer 
used  and  with  reference  to  a  glancing  lick; 
and  finally  that  under  the  evidence  the  plain- 
tiff was  injured  8«  the  result  of  a  risk  inci- 
dent to  the  business  and  one  assumed  by  him. 

[1]  We  think  the  objection  to  instruction 
A  under  the  facts  of  this  case  is  well  taken, 
and  that  the  jury  as  appellants  contend  in 
the  absence  of  any  Instruction  defining  the 
issues  and  acts  of  negligence  on  which  they 
could  find  for  the  plaintiff  might  well  infer 
from  that  instruction  that  they  were  to  as- 
sess damages  in  plaintiff's  favor  if  they 
found  that  the  spike  which  was  driven  by 
the  foreman  struck  plaintiff  in  the  eye  and 
injured  him.    There  was  no  denial  that  the 


spike  struck  the  plaintiff  in  the  eye.  The 
Jury  In  that  Instruction  were  not  even  re- 
quired to  find  that  the  injury  was  occasioned 
by  negllgenca  And  we  are  unable  to  see 
why  plaintiff  asked  instruction  B  defining 
'"negligence"  as  used  in  these  instructions" 
when  the  only  other  instruction  be  asked  did 
not  contain  an  Intimation  of  negligence. 

[I]  The  question  as  to  the  sufllclency  of 
the  allegations  of  the  petition,  the  admis- 
sion of  the  testimony  quoted  and  objected  to 
as  to  the  hammer  and  the  glancing  lick,  and 
the  vice  of  instruction  A,  all  gO'  to  the  same 
proposition,  and  that  Is  that  the  act  com- 
plained of  here  and  the  act  shown  is  not 
an  act  of  negligence  whldi  itself  speaks. 
The  striking  of  the  ^Ike  with  the  wrong 
kind  of  tool  or  the  striking  of  it  by  a  glanc- 
ing lick  are  not  matters  peculiarly  within 
the  knowledge  of  the  master  and  under  his 
control;  the  plaintiff  was  In  as  good  a  posi- 
tion to  know,  to  idead,  and  to  have  a  finding 
on  the  specific  acts  of  negUgence  by  which 
the  evidence  shows  he  was  injured  as  was 
the  defendants;  it  is  not  a  case  where  the 
res  Ipsa  loquitur  doctrine  applies.  Klebe  y. 
Parker  DlstiUing  Co.,  207' Mo.  480,  105  & 
W.  1057,  13  I*  H.  A.  (N.  S.)  140.  It  is  not  a 
case  wherein  the  act  of  negligence  Is  simUar 
to  that  charged  in  Stewart  v.  Maaon,  186  S. 
W.  578,  or  that  charged  in  Compton  v.  Ho. 
Paa  By.  Co.,  182  S.  W.  1055.  The  charge  in 
this  petition  is  similar  to  that  condemned 
after  verdict  in  the  following  cases:  Wald- 
hier  V.  Hannibal  4  St  J.  R.  C5o.,  71  Mo.  614; 
Edens  V.  Hannibal  &  St.  J.  R.  Co.,  72  Ho. 
212;  Current  v.  Ho.  Paa  Ry.  Co.,  86  Ho.  62; 
Ourley  v.  Mo.  Pac.  Ry.  Co..  93  Ho.  446,  6 
S.  W.  218 ;  Toung  v.  Scfaofleld,  132  Ho.  660, 
661,  662,  84  S.  W.  497;  Leete  v.  Bank  of 
St  Louis,  141  Mo.  lo«.  dt  681,  42  S.  W. 
1074.  See,  also.  Castle  v.  Wilson,  183  S.  W. 
1106,  where  tbe.  Judgment  was  reversed  be- 
cause the  petition  did  not  diarge  negligence 
under  the  humanitarian  rule,  although  the 
evidence  tended  to  show  llabUtly  under  that 
charge. 

[8,4]  The  act  of  negligence  in  Oila  case, 
if  any,  as  shown  by  the  evidence,  was  in  the 
use  of  an  impr(q>er  tool,  or  in  the  improper 
use  of  the  tool,  or  in  not  giving  plalntUf  time 
to  move  himself  to  a  place  of  safety  when 
the  section  foreman  knew  or  ought  to  have 
known  of  plalntlfTs  dange):.  The  place 
which  the  master  furnished  was  entirely 
safe  in  the  absence  of  these  specUlc  acts. 
And  as  defendttots  are  entitled  to  know 
from  the  pleadings  the  charge  of  negligence 
they  are  required  to  meet  we  must  hold  that 
the  petition  falls  to  meet  that  requirement 
So  far  as  plaintiff  pleads  any  spedflc  negli- 
gence it  is  in  driving  a  spike  into  an  un- 
steady fence  poet  and  defendants  would  ex- 
pect to  have  to  meet  that  charge,  but  it 
was  not  tried  on  that  theory,  and  the  only 
testimony  on  that  score  is  found  .in  the  dl- 
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rect  ezaralxiatloa  of  tbe  plaintiff,   as  fol- 
lows: 

"The  fence  post  waa  a  white  oak  poat,  about 
4  inches  thick  and  about  4  feet  talL  Be  was 
drivine  this  spike  about  3V6  feet  from  the 
ground.  The  ground  there  ia  t)Iack  gumbo;  it 
was  a  little  loose,  not  a  great  deal;  had  some 
spring  to  it." 

No  one  on  reading  the  cbarge  of  negli- 
gence in  the  petition  could  be  held  to  a 
knowledge  that  he  mnst  meet  and  defend 
against  evidence  tending  to  show  that  hla 
torentan  had  used  an  Improper  tool  or  had 
improperly  used  a  tool.  When  analyzed,  the 
only  reason  for  allowing  a  general-  diarge 
of  negligence  where  the  res  Ipsa  loquitur 
doctrine  applies  Is  that  the  act,  speaking 
for  Itself,  advises  the  defendant  of  the 
ehai^  he  must  meet,  and  la,  after  all,  stat- 
ing the  case  with  particularity.  There  is  no 
specific  allegation  as  to  the  kind  of  tool  used 
or  the  manner  of  Its  use  In  the  petition,  and 
If  the  plaintiff  Is  relying  on  general  negli- 
gence (and  from  the  remarks  made  by  his 
attorney  when  the  evidence  was  being  In- 
troduced he  is  relying  on  general  negligence) 
the  proof  adduced  fails  utterly  to  prove  that 
the  defendants  furnished  the  plaintiff  an  un- 
safe place  in  which  to  work.  There  Is  there- 
fore an  entire  failure  of  proof,  and  sections 
1818  and  1831,  R.  S.  1909,  were  never  In- 
tended to  aid  a  judgment  baaed  upon  an  en- 
tire ftUlure  of  proof  or  on  a  case  made  by 
evidence  whldi  Is  an  Kitirely  different  cause 
of  action  from  that  stated  In  the  petition. 
This  question  la  discussed  at  length  by 
Sturgls,  J.,  in  the  case  of  Thornton  v.  Amer- 
ican Zinc,  Lead  &  Smelting  Co.,  178  Mo.  App. 
38,  163  S.  W.  293.  The  error  is  made  most 
manifest  in  the  case  before  us.  The  plain- 
tiff, as  his  attorney  twice  remarked  during 
the  progress  of  the  trial,  Is  relying  (A  gen- 
eral n%l^!«ice.  His  proof  shovra  specific 
acts  of  negligence  within  the  knowledge  of 
all  parties  concerned.  He  then  submits  the 
case  without  instructions,  thereby  again  re- 
lying on  bis  term  "general  negligence."  It 
should  be  the  purpose  of  courts  and  attor- 
neys to  so  tr.v  cases  as  to  make  the  Issues 
clear-cut  and  well-defined,  and  as  simply 
put  before  the  Jury  as  la  possible.  It  Is 
true  that  the  Supreme  Court,  although  se- 
verdy  condemning  a  plaintiff  who  refuses 
to  submit  bis  case  on  Instructions  defining 
the  issues,  has  not  held  that  the  failure 
to  do  so  constitutes  reversible  error;  yet 
where  it  Is  apparent,  as  it  Is  in  this  case, 
that  the  plaintiff  does  submit  his  case  on  an 
instruction  which  not  only  deals  with  the 
measure  of  damages  but  leaves  it  open  to 
the  Jury  to  find  for  the  plaintiff  If  they  find 
that  plaintiff  was  struck  In  the  eye  by  the 
spike,  which  fact  was  not  disputed,  reversi- 
ble error  is  committed.  It  takes  a  negligent 
act  to  Justify  a  jury  In  assessing  damages 
in  this  kind  of  case,  and  If  the  instructions 
asked  by  plaintiff  attempt  to  tell  the  jury 


In  any  way  how  tbey  can  And  for  the  plain- 
tiff they  must  cover  the  case  In  all  of  Its 
essential  elements.  We  think  the  Jury  In 
this  case  could  easily  have  been  misled  as  to 
the  verdict  reached,  and  that  this  mislead- 
ing Is  due  to  the  pleading,  evidence,  and  In- 
structions so  far  as  tbey  went,  of  the  plain- 
tiff, and  the  failure  to  Instruct  as  well,  and 
is  a  verdict  that  should  not  be  permitted 
to  stand. 

[t]  We  fall  to  agree  with  the  appellants 
that  the  case  which  the  evidence  tends  to 
make  out  Is  one  In  which  the  plaintiff  as- 
sumed the  risk  of  the  injury  he  sustained. 
If  he  was  called  by  the  foreman  to  a  place 
for  the  purpose  of  examining  the  post  and 
spike  and  giving  his  advice,  and  the  fore- 
man negligently  struck  the  spike  before  a 
reasonably  prudent  man  would  have  struck 
it  considering  plaintiff's  proximity  to  him,  or 
If  the  foreman  called  plaintiff  for  the  pur- 
pose of  advice  and  struck  the  spike  with  an: 
Improper  tool,  or  carelessly  struck  it  a  glanc- 
ing lick,  the  plaintiff  would  in  our  judgment 
be  entitled  to  a  recovery  for  the  consequenc- 
es of  these  acts  of  negligence. 

We-  will  therefbre  reverse  the  judgment 
and  remand  the  cause  to  the  end  that  plain- 
tiff If  he  is  so  advised  may  plead  the  neg- 
ligent acts  of  which  he  complains  with  some 
degree  of  particularity  so  that  the  evidence 
which  he  Introduces  wUl  conform  to  the  al-. 
legations  of  his  petition.    It  Is  so  ordered. 

STUB6IS,  J.,  concurs.  BOBEIBTSON, 
P.  J.,  concurs  in  the  result. 


WITHAM  V.  LDSK  et  aL     (No.  1880.) 

(Springfield  Ooart  of  Appeals.    Missouri. .  Dee. 
18,  1916.) 

1.  Appeal  and  Bobob  «=3l002  —  Rxvucw— 
Findings  of  JtJBT— CoNOLtrsiVENsss. 

In  personal  injury  action,  findings  of  the  ju- 
ry on  sharply  conflicting  evidence  as  to  cause  of 
injuries  is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  H  8935-3^37;  Dec.  Dig.  «=» 
1002.] 

2.  Tbiai,  «=9251(8)— IifaiBucTioNB— Issuks  — 
Nbgugence. 

Where  the  complaint  in  personal  injury  ac- 
tion alleges  several  acts  of  negligence,  but 
only  one  ground  of  negligence  is  alleged  to  liave 
caused  the  injury,  the  jury  must  be  confined  to 
that  ground,  and  it  is  error  to  submit  the  other 
alleged  acts  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  593;   Dec.  Dig.  ®=»251(8).] 

8.  Tmai,  «=3261(8)—In8tbt7otion8— Issues  — 

Neoi-iqence. 
Instructions  submitting^  issue  of  negligence 
to  jury  held  not  erroneous  in  not  restricting  the 
jury  to  the  consideration  of  a  single  act  of  neg- 
ligence, where  the  complaint  recited  several  acts 
of  negligence  and  alleged  that  they  all  con- 
tributed to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  593;   De&  Dig.  «=>251(8).] 
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4.  CABBiKHa  <3=>287(5)— NsoLiaBNCB  —  Iwju- 

BIES  TO  PaSSEI^OEBS. 

A  railroad  company  is  required  to  stop  its 
freight  and  mixed  trains  carrying  passengers  at 
stations  a  saflBcient  length  of  time  to  permit 
passengers  to  enter  or  leave,  and  a  failure  to 
do  80  is  more  culpably  negligent  than  in  the  case 
of  a  passenger  train. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1159,  1163,  1164 ;  Dec  Dig.  «=» 
287(5).] 

5.  Cabbxbbs  <S=3321(7) — ^Injuby  to  Pabsbnoeb 
— Insteuctions— Nbqoqence. 

In  an  action  against  a  carrier  for  injariea  to 
plaintiff  by  reason  of  negligence  in  not  stopping 
a  mixed  train  for  sufficient  length  of  time  to 
enable  plaintiff  to  safely  board  the  train,  in- 
struction held  not  erroneous  for  containing  a 
general  charge  of  negligence  in  addition  to  th« 
specific  charge. 

\_Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1330;    Dec.  Dig.  (S=>321(7).] 

6.  Cabbiebs  i8=»321(6) — Injttbt  to  Pasbskobb 

— I N8THUCTI0NS— NeGLIGBNCK. 

An  instruction,  that  defendant  carrier's  lia- 
bility continues  not  only  while  its  passengers 
are  in  transit,  but  while  entering  the  cars  at 
stations,  held  not  erroneous  or  misleading  in  us- 
ing the  word  "liability"  instead  of  "duty." 

[Ed.  Note. — For  othc^r  cases,  see  (jarriera, 
Cent.  Dig.  g  1330;   Dec  Dig.  «=»321(6).] 

Appeal  from  Circuit  Court,  Pemiscot  (Poli- 
ty ;   Sterling  H.  McCarty,  Judge. 

Action  by  A.  J.  Wltham  against  James  W. 
Lusk  and  others,  receivers  of  St  Louis  & 
San  Francisco  Railroad.  Judgment  for 
plaintiff,  and  defendants  appeaL     Affirmed. 

W.  F.  Evans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  Virgil  McKay,  of  Ken- 
nett,  and  B.  A.  McKay  and  R.  L.  Ward,  both 
of  (^arutbersvUle,  for  respondent. 

STUROIS,  J.  Plaintiff  recovered  (2,500 
for  personal  injuries  received  by  being  thrown 
from,  defendants'  passenger  coach  while  in 
the  act  of  attempting  to  enter  same  as  a 
passenger  at  the  station  of  Octa,  in  Dunklin 
county.  This  passenger  car  was  attached 
to  the  rear  of  a  train  of  some  ten  freight 
cars,  making  what  is  called  a  "mixed  train." 
The  petition  alleges  that  the  station  of  Octa 
was  a  regular  station  for  receiving  and  dis- 
charging passengers,  and  that  plaintiff  went 
there  for  the  purpose  of  taking  passage  on 
said  train ;  that  it  became  and  was  the  duty 
of  defendants  to  stop  their  said  train  at  said 
station  of  Octa  and  there  bold  said  train 
stationary  for  a  reasonable  and  sufficient 
length  of  time  to  permit  plaintiff  to  safely 
board  same  with  safety;  that  on  said  day 
defendants,  by  and  through  their  agents, 
servants,  and  employes,  in  charge  of  their 
said  train,  ran  the  same  up  to  the  said  sta- 
tion of  Octa  and  at  the  usual  and  ordinary 
place  for  stopping  the  same  to  let  their  pas- 
sengers on  and  off,  and-  brought  said  train 
to  a  standstill  and  invited  plaintiff  to  board 
said  train  as  a  passenger  thereon ;  that 
while  the  plaintiff  was  in  the  due  exercise 
of  ordinary  care  on  his  part  and  with  no 


fault  on  his  part  whatever,  and  just  as  plain- 
tiff had  reached  the  platform  at  the  end  of 
the  passenger  coach  and  was  in  the  act  of 
entering  the  door  thereof  and  before  plaintiff 
had  a  reasonable  and  sufficient  length  of 
time  to  safely  enter  said  passenger  coach, 
the  said  defendants,  by  and  through  their 
agents,  servants,  and  employte  in  cliarge  of 
and  operating  said  train,  negligently,  careless- 
ly, and  recklessly  caused  said  train  to  be 
started  forward  with  a  sudden  and  violent 
Jerk,  lur<^  and  bound,  and  forward  move- 
ment, without  the  knowledge  of  or  any  warn- 
ing wliatever  to  this  plaintiff.  The  petition 
further  alleges  that,  while  plalntlfl  was  en- 
deavoring to  enter  said  passenger  car,  an- 
other passenger  was  attempting  to  leave 
same,  and  while  both  were  on  tlie  rear  plat- 
form, and  before  plaintiff  had  time  to  safe- 
ly board  said  car  or  the  other  passenger  to 
leave  the  same,  the  train  suddenly  and  vio- 
lently started  forward  with  a  Jerk,  whereby 
both  plaintiff  and  the  other  passenger  lost 
their  balance  and  were  thrown  with  great 
violence  to  the  ground,  such  other  passenger 
falling  on  plaintiff,  whereby  plaintiff  was 
greatly  injured.  The  answer  was  a  general 
deniaL 

The  evidoDce  is  that  plaintiff,  an  old  man 
aged  67,  and  two  companions,  went  to  this 
small  station  to  take  this  train  to  Kennett; 
that  the  train  stopped  with  the  passenger 
coach  partly  past  the  station  platform,  wblcb 
was  quite  short  As  soon  as  the  train  atao- 
ped,  these  three  persons  started  to  board 
the  train  at  the  rear  steps.  One  of  plaintiff's 
companions  went  np  the  steps  first  aind  was 
Just  inside  the  car  door  when  the  train  start- 
ed. Plaintiff  was  then  on  the  rear  platform 
in  the  act  of  turning  to  enter  the  door,  and 
his  ot^er  companion  was  ascending  the  steps. 
Plaintiff  testified  that  the  accident  occurred 
in  this  way: 

"When  the  train  slowed  down  and  came  to  a 
standstill,  we  three  men  started  to  board  the 
train  just  as  quick  as  it  came  up.  Mr.  Westfall 
was  in  front,  i  was  next,  and  Judge  Spence  was 
the  last  man.  When  I  went  up  the  steps,  I 
just  went  right  on  and  went  to  make  my  turn 
to  go  in  the  door.  About  that  time  she  caught 
me  on  the  turn  and  just  jerked  me  right  back- 
ward. I  had  got  up  on  the  platform  on  the  rear 
end  of  the  coach,  and  was  just  turning  into  the 
door,  when  she  caught  me  on  the  turn  and  start- 
ed and  jerked  me  backward;  I  mean  the  jerk 
from  the  train  the  way  it  started  forward.  It 
started  forward  with  mough  force  to  throw  me 
backward  and  threw  me  off  on  the  rails.  A  man 
was  just  starting  to  come  out  the  door  when  the 
train  started,  and  I  had  just  come  on,  and  I 
fell,  and  be  fell  on  me.  He  did  not  strike  me 
before  I  felt  myself  unbalanced  and  falling.  We 
both  struck  the  ground  about  the  same  time. 
He  fell  on  top  of  me,  on  my  breast.  I  fell  over 
the  cast-iron  drawbead." 

Plaintiff  was  picked  up  with  fonr  or  five 
ribs  broken  and  other  lesser  injuries.  Plain- 
tiff further  testified  that  the  train  "barely 
came  to  a  stop  and  then  started  up  again." 
In  this  he  is  corroborated  by  other  witnesses 
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and  the  phydcal  facts;  8o  that  the  evidence 
strongly  shows  that  this  train  did  not  stop 
long  enough  to  allow  plaintiff,  using  due 
diligence,  to  safely  enter  the  car,  much  less 
become  safely  seated,  before  It  again  started. 
There  Is  also  plenty  of  evidence  that  the  train 
started  vrfth  a  sudden  and  violent  movement 
or  Jerk,  and  defendant  only  claims  that  this 
is  usual  and  inevitable  in  starting  and  stop- 
ping freight  trains,  and  that  the  movement 
was  not  more  violent  than  usual. 

[11  Defendant  attempted  to  prove,  and 
there  is  considerable  evidence  to  that  effect, 
that  plaintiff  was  kno<&ed  from  the  rear 
platform,  not  by  any  8udd«i  and  violent 
movement  of  the  train,  but  by  the  other  pas- 
senger, who  was  attempting  to  leave  the  train, 
running  against  him  in  his  attempt  to  get 
off ;  that  this  passenger  delayed  leaving  the 
train  by  reason  of  talking  to  a  friend  till  the 
train  started,  and  then.  In  a  frantic  effort 
to  get  out  and  off,  knocked  plaintiff  from  the 
platform  and  fell  with  and  on  him.  Plain- 
tiff, however,  testified  positively,  both  on 
direct  and  cross  examination,  that  his  fall 
from  the  rear  platform  was  not  due  to  this 
passenger  striking  against  him,  but  by  the 
sodden  and  violent  forward  lurch  of  the 
car,  and  that  the  fall  of  the  other  iiassenger 
was  likewise  due  to  the  same  cause ;  in  other 
words,  that  they  went  down  in  much  the  same 
way,  though  from  a  different  cause,  as  did 
Jack  and  JUl  of  nursery  ftune.-  This  was  the 
chief  matter  in  controversy  at  the  trial  and 
was  squarely  put  to  the  Jury  by  defendant's 
instructions  as  well  as  those  for  plaintiff. 
The   finding   is  therefore   conclusive. 

[2,  3]  The  defendant  makes  the  point  that, 
while  the  itetltlon  charges  several  acts  of 
negllgfflice — ^the  failure  to  stop  long  enough, 
the  sudden  and  violent  start,  the  falling  of 
the  other  passenger  with  and  on,  him — yet 
there  Is  only  one  ground  of  negligence,  the 
sudden  Jerking  of  the  train,  which  is  alleged 
to  have  caused  plaintiff's  Injury,  and  this, 
therefore,  is  the  only  act  of  negligence  which 
should  have  gone  to  the  Jury,  citing  State  ex 
rel.  V.  Ellison  (Sup.)  176  S.  W.  11.  This  case 
announces  good  law  and.  If  applicable,  ren- 
ders the  instructions  erroneous  In  several 
particulars.  We  do  not,  however,  so  read 
the  petition.  The  gravamen  of  the  charge  Is 
the  fAlInre  to  hold  the  train  long  enough  to 
allow  plaintiff  to  safely  board  the  same,  and 
the  other  matters  are  stated  as  contributing 
to  plaintiff's  injury.  The  petitl<m,  after  re- 
citing the  above  matters,  charges: 

"Plaintiff  charges  and  avers  that  by  reason  of 
tlie  carelessness,  negligence,  and  recklessness  of 
defendants  by  and  through  its  agents,  Servants, 
and  emidoy&B  in  charge  of  and  (^)erating  said 
train  of  cars,  as  aforesaid  (which  evidently  re- 
fers to  the  negligent  failure  to  hold  the  train 
kmg  enough  to  allow  plaintiff  to  go  at>oard 
Mune),  and  by  reason  of  the  sudden  and  violent 
jerking.  Inrching,  bounding,  and  forward  move- 
ment of  said  train  as  aforesaid,  and  by  reason 
of  plaintiff's  fall  from  said  train,  and  by  reason 


of  said  passenger  being  thrown  upon  plaintiff 
with  great  force  and  violence  as  aforesaid,  plain- 
tiff was  greatly  injured,  mangled,"  etc. 

See  Kirby  v.  Bailroad,  146  Mo;  App.  3(H, 
310,  130  S.  W.  69;  Nelson  v.  RaUroad,  113 
Mo.  App.  702,  707,  88  S.  W.  1119.  This  point 
Is  not,  therefore,  well  taken,  and  with  it 
falls  several  other  points  based  thereon. 

[4]  PlaintUTs  case,  therefore,  does  not 
rest  on  the  doctrine  of  negligence  applicable 
to  injuries  received  by  passengers  while  rid- 
ing on  freight  or  mixed  trains  resulting  from 
Jerks,  Jolts,  and  violent  movements  of  such 
train  and  which  amount  to  negligence  only 
when  shown  to  be  unusual  and  extraordinary 
and  such  as  speak  some  defect  in  the  ma- 
chinery or  equipment  or  unskillful  handling 
of  the  engine  or  train  or  the  like.  RissmlUer 
V.  Railroad,  187  S.  W.  673 ;  Shields  v.  Rail- 
road, 87  Mo.  App.  637,  646;  Saxton  v.  Rail- 
road, 98  Mo.  App.  494,  603,  72  S.  W.  717. 
In  the  present  case  the  only  negligence  sub- 
mitted to  the  jury  was  that  of  fftUure  to  slop 
the  train  a  sufficient  length  of  time  to  permit 
plaintiff  to  go  aboard,  and  freight  and  mixed 
trains  carrying  passengers  are  required  to 
do  this  the  same  as  passenger  trains.  Indeed, 
the  fact  that  sadden  and  violent  movements 
are  more  or  less  unavoidable  in  the  stopping 
and  starting  of  freight  and  mixed  trains 
makes  it  all  the  more  Important  that  such 
trains  be  kept  standing  still  while  passengers 
are  entering  or  leaving  the  same.  A  failure 
to  do  so  is  more  likely  to  cause  injury,  and 
therefore  more  culpably  negligent,  than  in 
case  of  a  passenger  train.  Johnson  v.  Bail- 
road,  192  Mo.  App.  1,  178  S.  W.  239;  Nelson 
V.  RaUroad,  113  Mo.  App.  702,  88  S.  W.  1119; 
Klrby  v.  Railroad,  146  Mo.  App.  304,  310,  130 
S.  W.  60 ;  Brwin  v.  RaUroad,  94  Mo.  App.  280, 
296,  68  S.  W.  88;  Allison  v.  Railroad,  167 
Mo.  App.  72,  79,  187  8.  W.  896. 

[6]  Without  quoting  plaintiff's  principal 
instruction,  we  will  say  that  it  Is  substantial- 
ly the  same  as  that  approved  in  the  Kirby 
Case,  supra,  and  Is  not  subject  to  the  criti- 
cism that  it  contains  a  general  charge  of 
negligence  in  addition  to  the  spedflc  charge 
which  we  have  discussed.  The  language 
which  defendant  says  contains  a  general 
charge  of  negligence  follows  and  clearly  re- 
fers only  ^o  the  acts  of  negligence  which 
precede  and  the  Jury  evidently  so  understood. 

[6]  We  also  note  the  criticism  of  plaintiff's 
third  instruction,  telling  the  Jury  that  de- 
fendant's liability  (Instead  of  its  duty)  con- 
tinues, not  only  while  the  passengers  are  in 
transit,  but  whUe  entering  the  cars  at  sta- 
tions. Liability  arises  from  violations  of 
duty,  and  that  Is  what  this  case  involved. 
We  are  satisfied  the  Jury  was  not  misled  by 
the  wording  of  this  instruction. 

The  Judgment  will  therefore  be  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINQTON, 
J.,  concur. 
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cm  OF  GREENFIELD  ▼.  FARMEOt. 

(No.  1867.) 

(Springfield  C}ourt  of  Appeals.    Missouri.    Dec. 

16,   1916.) 

1.  Cbiminal  Law  «=»2tiO(13)— Mibsoubi— Ap- 

PELLATB   JUBISDICTXON— OUOUIT  (JOUBTS. 

Under  Uev.  iiit.  lUOU,  J  VHiii,  providing  tluit 
certain  cases  appeaied  to  tlie  circuit  Irom  po- 
lice court  should  proceed  as  misdemeanor  cas- 
es, the  practice  and  procedure  after  appeal  is 
essentially  that  of  a  criminal  proceeding. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  669-671.  6UiMi09 ;  Dec 
Dig.  <8=»2tiO(lii).J 

2.  Costs  <S=»ii— NAruBx  ok  Riqht. 

The  right  to  tax  costs  is  purely  statutorr. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Si  1,  4,  6;   Dec.  Dig.  <S=»3.] 

3.  Costs  «s>284— Criuinai.  FBOsEOxrrioNS— 
City— "Pboceedinos  of  Any  Kind." 

Rev.  St.  1U09,  i  2263,  providing  that  in  all 
civil  actions,  "or  proceedings  of  any  kind,"  the 
prevailing  party  shall  recover  costs,  etc.,  does 
not  include  criminal  proceedings,  especially 
since  the  section  has  been  consistently  included 
in  the  civil  procedure  chapter. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  1082,  1085 ;   Dec.  Dig.  <S=>284.] 

4.  Municipal    Cobfokations   «=»644r-CoBTS 
— Cbiminal  Pbosecutions. 

Rev.  St.  1909,  {§  5377-5379,  providing  that 
the  state  and  county  shall  pay  costs  upon  con- 
viction in  certain  cases,  does  not  warrant  tax- 
ing costs  against  a  city  which  unsuccessfully 
prosecuted  an  alleged  ordinance  violation. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1417:  Dec.  Dig.  $=» 
044;    Costs,  C!ent.  Dig.  $  1125.] 

5.  municifai,   cobporationb   «s>644— costs 
— C!bimiiial  Pbobecutions. 

Rev.  St  1909,  i  6380,  providing  that  per^ 
sons  instituting  prosecutions  to  recover  fines, 
etc.,  shall  pay  the  costs  if  defendant  is  acquit- 
ted, etc.,  refers  onl^  to  personal  offenses,  where 
the  informant  is  injured,  and  is  inapplicable 
to  a  prosecution  by  a  city  for  an  alleged  ordi- 
nance violation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1417;  Dec.  Dig.  $=> 
644 ;    CoeU,  Cent  Dig.  i  1126.] 

6.  MCNIOIPAL    COBPOBATIONS    «=>644^-CosTS 
— CBIUnAL  Pbobecutiorb. 

Rev.  St  1909,  {  9344,  allowing  taxation  of 
costs  in  malicious  criminal  prosecutions,  but 
providing  that  a  city  shall  not  be  liable  there- 
for to  its  officers,  unless  the  defendant  be  con- 
victed, does  not  authorize  the  defendant  taxing 
costs  against  a  city  unsuccessfully  prosecuting 
an  alleged  ordinance  violation,  where  the  pros- 
ecution was  not  malicious. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1417;  Dec.  Dig.  «= 
644;   Costs,  Cent.  Dig.  S  1125.] 

7.  Municipal   Cobporations  «=9644r-Oo8TS 

— CsnCINAI.   PBOSECniTONB. 

A  fourth  class  city  is  not  liable  for  costs 
upon  an  unsuccessful  prosecution  of  an  alleged 
ordinance  violation. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1417;  Dec.  Dig.  4=> 
644;    Costs.  Cent  Dig.  t  1126.] 

Appeal  from  Circuit  Court,  Dade  Cvounty; 
B.  G.  Thurman,  Judge. 

Ode  Farmer  was  prosecuted  by  the  City  of 
Greenfield  for  an  alleged  ordinance  violation, 
and  on  appeal  from  a  police  court  was  ac- 
quitted Jn  the  circuit  court,  which  rendered 


a  general  judgment  for  coets  against  the  City     ! 
of  Greenfield.    From  an  order  overruling  the 
city's  motion  to  retax  the  costs.  It  appeals.     I 
Reversed  and  remanded  with  directions. 

Fred  L.  Shafer,  of  Greenfield,  for  ap- 
pellant 

FARRINGTON,  J^  Tbe  defendant  (re- 
spondent) was  prosecuted  for  the  alleged  vio- 
lation of  one  of  the  ordinances  of  the  plain- 
tiff, a  dty  of  the  fourth  class,  and  on  appeal 
from  the  police  court  was  acquitted  in  tbe 
circuit  court,  that  court  rendering  a  general 
Judgment  for  costs  against  the  plaintiff  city 
upon  which  an  execution  was  Issued.  The 
dty  filed  a  motion  to  quash  tbe  execution, 
which  motion  was  overruled,  and  later  tbe 
city  filed  a  motloo  to  retax  the  costs,  which, 
as  to  the  main  contention  on  this  appeal,  was 
likewise  overmled.  The  case  Is  here  on  the 
city's  appeal  from  tbe  order  overruling  such 
motion. 

Tbe  circuit  court  of  Dade  county  acquired 
Jurisdiction  of  tbe  case  by  virtue  of  aectloD 
9343,  B.  S.  1909. 

No  case  In  Missoori  baa  been  cited  or 
found  by  tbe  court  Involving  the  direct  ques- 
tion In  Issue  here.  It  will  therefore  require 
an  examination  of  our  statutes  governing 
costs  In  court  proceedings  to  determine  the 
correctness  of  the  order  of  the  circuit  court 

[1]  Under  section  984S,  R.  S.  1900,  tbe  ap- 
peal in  this  case  from  tbe  police  coort  to  the 
circuit  court  as  to  time  and  maimer  Is  gov- 
erned as  provided  by  statute  in  relation  to 
appeals  from  Justices  of  tbe  peace  In  dvil 
suits,  but  when  tbe  appellate  court — that  Is, 
the  circuit  court — Is  vested  with  tbe  appeal. 
It  shall  proceed  with  the  case  In  the  same 
manner  as  Is  provided  In  cases  of  appeals 
from  Justices  of  the  peace  In  misdemeanor 
cases,  and  the  Judgments  rendered  aa  such 
appeals  are  such  as  are  rendered  In  misde- 
meanor cases. '  Tbe  action,  therefore,  as  to 
manner  and  time  of  appealing  Is  dvll  in  na- 
ture, but  the  practice  and  procedure  after 
appeal  is  essentially  that  of  a  criminal  pro- 
ceeding. 

[2]  It  Is  tbe  well-settled  law  of  this  state 
and  the  country  at  large  that  the  right  to  tax 
costs  Is  purely  made  by  statute;  no  such 
right  existed  at  common  law;  and,  unless 
there  Is  a  statute  authorizing  the  taxing  of 
costs  against  the  plaintiff,  the  order  of  the 
circuit  court  is  erroneous.  It  ia  held  in  tbe 
case  of  State  ex  rel.  Clarke  v.  Wilder,  197 
Mo.  27,  9i  a.  W.  499,  that  no  costs  can  be  tax- 
ed in  any  court  except  such  as  the  statute  in 
terms  allows.  In  Ring  v.  Cbas.  Vogel  Paint 
&  Glass  Co.,  46  Mo.  Ai^.  loc.  dt  377,  the 
following  language  Is  used: 

«*  *  *  It  may  b«  stated  that  tiie  entire 
subject  of  costs,  in  both  dvil  and  criminal  cases. 
Is  a  matter  of  statutory  enactment;  that  all 
such  statutes  must  be  strictly  construed,  and 
that  the  officer  or  other  persons  claiming  costs. 
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which  are  contested,  miut  be  ablo  to  pnt  bis 
finger  on  the  atatute  authorizing  their  taxation." 

See,  also,  State  ▼.  Union  Trnst  Co.,  70  Mo. 
.\pp.  loc.  dt  315.  McQuUUn  on  Munldpal 
Corporations,  voL  S,  {  1070,  lays  down  the 
nle  that  costs  cannot  be  awarded  unless  ex- 
pressly provided  for,  and  tbat  at  common 
law  they  were  not  recoverable  in  either  a 
criminal  or  dvU  proceeding,  and  that  it  has 
been  often  held,  in  the  absence  of  statute 
proTldlns  tterefor,  that  coats  cannot  be  tax- 
ed against  a  dty  In  cases  for  violation  of  or- 
dinances regardless  of  whether  there  was  an 
acquittal  or  a  conviction.  11  Oyc.  3^8,  states 
the  rule  that  a  dty,  town,  or  vUlage  is  never 
liable  for  costs  for  proceedings  under  Its  or- 
dinances, whether  the  defendant  be  ac- 
quitted or  convicted,  niUeas  a  statute  so  pro- 
vides, and  that  tills  Is  true  whether  tite  pro- 
ceeding is  considered  dvil  or  criminal,  and 
that  (page  289),  In  the  absence  of  statutes  so 
providing,  costs  of  an  appeal  to  an  interme- 
diate court  from  a  Judgment  for  violation  of 
an  ordinance  or  on  certiorari  to  such  court 
are  not  taxable  against  a  munldpallty.  See, 
also,  7  -K.  C.  I*  I  13,  p.  790;  Id.,  J  2,  p.  78L 
We  must  therefore  look  to  the  statutes  to  aft- 
certain  whethar  there  is  any  authority  there- 
in for  the  taxing  of  the  costs  against  the 
plaintiff  dty  in  this  kind  of  proceeding. 

[3]  Our  attention  is  directed  to  section 
2263,  R.  S.  1009,  which  provides: 

"In  all  civil  actions,  or  proceedings  of  any 
kind,  tlte  par^  prevailing  shall  recover  his  costs 
against  the  other  party,  except  in  those  cases 
in  wliieb  a  different  provision  is  made  by  law." 

It  is  held  in  this  state,  in  numerous  de- 
cisions not  necessary  to  be  dted  herein,  that 
a  proceeding  to  recover  a  fine  for  the  viola- 
tion of  a  dty  ordinance  is  a  quasi  criminal 
proceeding,  and  section  9343,  R.  S.  1900,  cer- 
tainly makes  the  procedure  in  the  circuit 
conrt  In  such  cases  conform  to  that  provid- 
ed for  in  criminal  proceedings  begun  in  a 
Justice  court  and  appealed  to  the  drcnit 
court.  The  case,  after  it  readies  the  circuit 
conrt,  so  far  as  the  procedure  is  concerned, 
is  governed  only  by  the  statutes  lelatinK  to 
criminal  procedure. 

Section  2263,  R.  S.  1900,  is  contained  in  the 
article  on  "Costs"  in  the  chapter  on  "Civil 
Procedure."  And  we  take  it  that  since  this 
case  is,  by  the  statute  vesting  the  appeal  In 
the  drcult  court,  made  to  conform  to  the 
rules  of  criminal  procedure,  the  statute  gov- 
erning dvU  procedure  (section  2263)  has  no 
place  in  the  determination  of  the  question ; 
that  statute  provides  for  "all  dvil  actions, 
01^  proceedings  of  any  kind." 

It  will  be  found  by  reference  to  our  stat- 
utes that  that  section  as  It  now  stands  was 
in  the  revision  of  the  statutes  of  1845  at 
page  242  in  artide  1  of  chapter  36,  said  arti- 
cle dealing  with  costs  in  dvil  cases;  it  is 
not  contained  In  artide  2  of  that  chapter 
whldi  pertains  to  costs  in  criminal  cases. 
Prior  to  that  time,  in  the  revision  of  the 
statutes  of  1835,  at  page  127,  we  find  "An 


Act  Concerning  Costs"  approved  February  20, 
1835.  Section  6  of  the  act  provides  that  if 
any  person  shall  sue  in  any  action,  and  shall 
recover  judgment,  then  the  plalntifC  shall 
have  judgment  for  costs  against  the  defend- 
ant Following  that,  there  were  some  three 
or  four  sections  giving  judgment  for  costs  in 
cases  where  plaintiff  is  non  pressed,  or  suf- 
fers a  discontinuance,  or  is  nonsuited,  cog- 
nleanoe  in  replevin,  and  judgment  on  demur- 
rer, from  which  it  can  be  seen  that  when  the 
Legislature  passed  the  act  referred  to  (found 
in  the  statutes  the  first  time  in  the  Revision 
of  1845,  now  section  2263,  R.  S.  1909),  It  in- 
tended to  cover  all  dvil  actions  "or  prooeei- 
imffa  of  amf  Mni,"  the  clause  we  have  itali- 
cized being  intended  to  cover  the  various 
provisions  for  costs  theretofore  enumerated 
in  sQiarate  sections,  and  we  think  also  to 
cover  any  proceeding  partaking  of  a  dvil 
character,  such  as  certiorari,  mandamus,  and 
tlie  Uke,  and  that  "proceedings  of  any  kind" 
did  not  cover  criminal  cases,  or  cases  which 
are  in  their  trial  and  procedure  governed  en- 
tirely by  the  Griniinal  Code. 

[4, 1]  Turning  to  the  statutes  pertaining  to 
costs  In  criminal  cases,  we  find  that  section 
6877,  R.  S.  1909,  provides  when  the  state  shall 
pay  costs  on  conviction,  and  that  section  5378 
provides  when  the  county  shall  pay  costs  on 
conviction,  in  neither  of  which  is  there  any 
ptovisicm  for  a  dty  to  pay  the  costs  in  the 
case  of  an  acquittal  in  the  circuit  court.  Sec- 
tion 6379  provides  when  the  state  or  county 
shall  pay  the  costs  on  an  acquittal,  and  in 
this  section  we  find  no  warrant  for  the  tax- 
ation of  costs  against  a  dty  In  the  kind  of 
case  before  us.  Section  6380  provides  that 
every  person  who  siiall  institute  any  prosecu- 
tion to  recover  a  flue,  penalty,  or  forfdture 
shall  be  adjudged  to  pay  all  costs  If  the  de- 
fendant is  acquitted,  although  be  may  not 
be  entitled  to  any  p«irt  of  the  same.  This 
section  would  seem  to  come  nearer  the  case 
In  hand  than  any  so  far  mentioned;  but  it 
has  been  held  that  It  applies  only  to  offenses 
personal  and  not  public  and  tn  cases  where 
the  informant  is  the  person  injured.  See 
State  v.  Lavelle,  78  Mo.  104;  State  v.  Huiatt, 
31  Mo.  App.  802. 

[8]  Attention  is  called  to  the  concluding 
clause  In  section  9344,  R.  S.  1009,  providing: 

"The  dty  shall  in  no  event  be  held  liable  for 
any  costs  or  fees  to  any  officer  of  the  city  in 
any  cause  tried  before  the  mayor  or  police 
judge  of  such  city,  unless  the  defendant  be  con- 
victed and  committed." 

It  can  be  seen  that  this  provision,  In  the 
first  place.  Is  only  applicable  in  cases  arising 
under  section  9344,  where  there  is  a  finding 
In  the  verdict  that  the  prosecutloa  was  ma- 
lidous  and  without  probable  cause,  and  there 
was  no  such  finding  in  this  case,  and,  in  the 
second  place,  it  was  put  in  as  a  charter 
prohibition  for  a  city  of  the  fourth  dass  to 
be  held  for  costs  and  fees  to  any  officer  of  the 
city.  This  provision  In  the  statute  evidently 
was  passed  with  a  mind  as  to  what  the  dty 
could,  by  ordinance,  give  or  not  give  its  of- 
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fleers  In  tbe  form  ot  fees  growing  out  of 
prosecutions.  This  Is  tbe  view  taken  tn  the 
cases  of  Fortner  v.  City  of  HlgginsvlUe,  106 
Mo.  App.  Q60,  565,  80  S.  W.  983,  and  Kemp 
y.  City  of  Monett,  95  Mo.  App.  -452,  69  S. 
W.  81. 

[7]  In  addition  to  the  reason  that  we  have 
been  unable  to  find  any  statute  authorizing 
the  taxation  of  costs,  In  a  proceeding  like 
this,  against  a  city  of  the  fourth  class,  we 
think  It  would  be  manifestly  wrong  to  hold 
the  dty  for  attempting  to  enforce  its  ordi- 
nances In  Its  police  regulation;  the  dty  is 
thereby  acting  in  its  governmental  capacity 
or  on  its  governing  side,  and  if  it  were  to  be 
mulct  In  costs  In  cases  where  the  proceedings 
are  against  Individuals  for  the  violation  of 
its  ordinances,  it  might,  because  of  its  limit- 
ed powers  to  raise  revenue,  become  a  bank- 
rupt in  attempting  to  police  the  city,  or,  on 
the  other  band,  would  be  slow  to  enforce 
municipal  regulations  for  fear  of  becoming 
liable  for  the  costs. 

We,  therefore,  hold  that  the  trial  court  er- 
red In  sustaining  the  fee  bill  containing 
charges  against  tbe  dty  of  Oreenfleld,  and 
accordingly  reverse  the  order  made  and  re- 
mand the  case,  to  the  end  that  such  charges 
against  the  dty  may  be  stricken  from  the 
bllL 

KOBERTSON,   P.   J.,   and    STUROIS,   J., 

concur. 


MATLACK  V.  KLINE  et  aL     (No.  1866.) 

(Springfield  Court  of  Appeals.    Missouri.    Dee. 
16,  1916.    Rehearing  Denied  Jan.  1,  1917.) 

1.  Irirr  Estates  ®=>16,  25— Powkbs  or  Life 
Tenant. 

A  life  tenant  without  the  consent  of  the 
remaindermen  luis  no  power  to  lease  or  incum- 
ber land  beyond  the  period  of  hia  life,  and  any 
lease  or  incumbrance  terminates  ipso  facto  on 
his  death. 

[Ed.  Note.— For  other  cases,  see  Life  Elstates, 
Cent.  Dig.  U  86,  47;  Dec.  Dig.  «=9l6,  25.] 

2.  Life  Estates  $=925— Powers  of  Lnv  Ten- 
ant. 

The  mere  Kiving  consent  by  tbe  remainder- 
men to  the  making  of  a  lease  by  the  life  tenant 
for  a  term  which  may  extend  beyond  tbe  life 
tenancy,  or  ratifying  such  a  lease  before  the 
death  of  the  life  tenant,  would  not,  without 
more,  have  any  greater  effect  than  to  prevent 
the  remaindermen  from  terminating  the  lease 
on  tbe  death  of  the  life  tenant,  and  in  such 
case  the  lease  would  continue  in  force,  but  the 
rent  would  go  to  the  remaindermen  after  such 
death,  since  the  right  to  the  rent  follows  the 
ownership  of  the  land. 

[Ed.  Note. — Sbr  other  cases,  see  Life  Estates, 
Cent.  Dig,  |  47;    Dec.  Dig.  «=325.] 

3.  Life  Estates  ^9l2— Rights  or  Life  Ten- 
ant— Minebals. 

Since  the  life  tenant  can  do  nothing  to  de- 
stroy or  diminish  the  value  of  the  inheritance, 
he  cannot,  where  no  mines  have  already  been 
opened,  either  in  person  or  by  tenant,  open 
such  mines  or  extract  minerals  from  the  land. 
[Ed.  Note. — For  other  cases,  see  Life  Es- 
tates, Cent.  Dig.  U  31,  42;    Dec.  Dig.  <S=12.] 


4.  Life  Estates  9=»12  —  Powers  or  Lifb      , 
Tenant.  ' 

Since  the  remaindermen  could  have  given  or 
withheld  consent  to  having  the  land  nuned  by 
tbe  life  tenant,  where  he  did  consent,  the  rent  or 
royalty,  which  follow  the  ownership  of  the  land, 
would  go  to  the  remaindermen  when  the  estate 
of  the  life  tenant  ceased. 

[Ed.  Note. — For  other  cases,  see  Life  EstatesL 
Cent.  Dig.  S{  31,  42;    Dea  Dig.  ig=3]2.] 

5.  Life  Estates  ®=9l2  —  Powebs  of  Lifb 
Tenant— "Heibs." 

Where  the  remaindermen  consented  to  » 
lease  by  the  life  tenant  granting  the  right  to 
mine  the  land  for  a  certain  royalty  for  a  period 
of  20  years  to  be  paid  to  the  lessor  or  his  heirs, 
the  word  "heirs,"  designated  the  successors  to 
the  land  on  the  life  tenant's  death,  and  on  his 
death  the  remaindermen  became  entitled  to  tho 
royalty,  though  they  could  not  terminate  the 
lease. 

[Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent.  Dig.  fS  31,  42;    Dec.  Dig.  «s»12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Heirs.] 

6.  Courts  «=>231(50)  —  Jdbisdictioh  — 
Amount  Involved. 

In  a  suit  to  determine  ownership  of  royalty 
or  contract  rental  for  mines,  where  one  defend- 
ant claimed  an  amount  of  $130  a  month  for  » 
12-year  balance  of  the  lease,  the  amount  involv- 
ed being  approximately  $17,000,  and  the  other 
claimed  a  lO  per  cent,  royalty  already  accrued 
amounting  to  $6,662,  tbe  jurisdictional  amonnt 
of  the  St.  Louis  Court  of  Appeals  being  $2,600, 
such  court  could  only  transfer  the  case  to  the 
Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  f  650;  Dec.  Dig.  «s»231(60).] 

7.  Appeal  and  Ekbob  «s»28-^jTrBisDicnoN- 
AL  Questions— Failubb  to  Object— Dutt 
OF  Coubt. 

It  is  the  dnty  of  appellate  courts  to  raiae 
jurisdictional  questions  sua  sponte. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  99 ;   Dec.  IHg.  «=>23.] 

Farrington,  X,  dissenting  in  part. 

Appeal  from  Orcnlt  Court,  Qreene  (Sonnty; 
Guy  D.  Klrby,  Judge. 

Bill  in  the  nature  of  a  bill  of  interpleader 
by  Sarah  B.  Matlack  against  Rowena  KUne 
and  Mary  E.  Smith.  From  the  Judgment  ren- 
dered, defendant  Kline  appeals.  Reversed 
and  remanded,  but  for  want  of  Jurisdiction 
transferred  to  the  Supreme  Court. 

Cteorge  Hubbert,  of  Neo&ho,  and  W.  Cloud 
and  Thos.  Carlln,  both  of  Pierce  City,  for 
appellant.  White,  Hackney  &  Lyons,  of  Kan- 
sas City,  for  respondent.  Jas.  T.  Neville, 
of  Springfield,  and  Norman  A.  Cox  and  Hugh 
Dabbs,  both  of  Joplln,  for  defendant  Smith. 

STTJRGIS,  J.  The  plalntiit,  at  the  ttme  of 
bringing  this  suit,  was  in  possession  of  cer- 
tain land  in  Lawrence  county,  conducting 
mining  operations  thereon  on  a  large  scale 
and  with  valuable  machinery  and  appliances. 
She  held  such  land  under  a  mining  lease  ex- 
ecuted by  one  F.  D.  Smith,  a  life  tenant  of 
the  land,  who  had  recently  died,  and  the 
object  of  the  suit  Is  to  have  tXie  court  de- 
termine to  whom  and  in  what  amount  she 
shall  pay  royalty  for  tbe  further  use  of  the 
land.    The  one  defendant  Is  the  remainder- 
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man,  Rowena  Ellne,  who  became  the  full 
owner  of  the  land  on  the  death  of  Smith, 
life  tenant,  and  the  other  defendant  Is  the 
wife  of  Smith,  who  by  his  will  has  sncceed- 
ed  to  all  hla  rights  to  any  royalty  under  the 
lease.  Each  of  said  defendants  filed  answer 
setting  up  their  respective  claims  to  the 
royalty.  The  court  foand  for  defendant 
Mary  £.  Smith,  wife  of  the  life  tenant  lessor, 
and  denied  any  right  to  the  other  defendant, 
landowner,  to  haye  royalty  aiid  she  has  aih 
pealed. 

The  lease  In  question  was  executed  In  Jan- 
naiy.  1809,  for  a  period  of  20  years  to  one 
Bowen,  assignor  of  plalntUT,  and  gaye  him  and 
bis  assignee  the  exclnslTe  right  to  mine  the 
land  for  lead,  sine,  and  other  ores  during  that 
period  under  certain  conditions,  among  them 
to  pay  Smith,  the  'lessor  or  his  heirs,"  10 
per  cent,  of  the  yalne  of  the  ores  mined  on 
said  land.  The  will  under  which  Smith  was 
given  a  life  estate  in  said  land  provided  that, 
If  he  died  leaving  no  llvbig  iasue,  said  land 
ehoold  go  to  the  other  sarviving  named  dev- 
isees.  Aa  Smith  owned  <Hily  a  life  estate  in 
the  land,  when  he  Orst  made  the  contract 
for  leasing  same,  the  persons  who  were  like- 
ly to  be  the  remaindermen,  including  the  de- 
fendant Kline,  who  did  become  such,  signed 
an  agreement  to  the  effect  that  they  "am- 
soited  to  and  ratified  the  provisions  of  the 
contract  for  the  lease"  and  "would  execute 
a  lease  to  our  Interests  in  said  land  for  min- 
ing purposes  under  Its  provlsiona"  G%e 
mining  lease,  however,  was  in  fact  executed 
by  Smith  alone,  reciting,  however,  the  above 
consent  of  the  remaindermen.  Some  three 
years  later,  when  Bowen,  the  lessee,  sold  and 
assigned  this  lease  to  plaintiff,  the  same 
probable  remaindermen,  inclusive  of  defend- 
ant Kline,  signed  and  indorsed  on  the  lease 
this  agreement: 

"For  and  is  consideration  of  the  sum  of  one 
dollar  and  other  valuable  considerationB  the  re- 
ceipt of  which  we  hereby  acknowledge,  we  here- 
by consent  to  and  ratify  in  full  the  foregoing 
mining  lease." 

Later  in  1910,  Smith,  who  up  to  that  time 
bad  received  as  rent  or  royalty  10  per  cent, 
of  the  ores  mined,  maae  an  agreement  by 
which  plaintiff,  as  lessee,  paid  him  fl.OOO 
In  cash  and  he  was  to  receive  thereafter  the 
fixed  snm  of  $130  per  month  in  lieu  of  the 
10  per  cent,  royalty.  This  agreement  pro- 
vided that  the  lessee  would  pay  "unto  Fred 
D.  Smith,  or  in  the  event  of  his  death  to  his 
wife,  Mary  B.  Smith,  the  said  sum  of  $130 
per  month  on  the  third  day  of  each  calendar 
month  thereafter"  to  the  termination  of  the 
lease.  The  remaindermen  had  nothing  to  do 
with  this  last  agreement.  Thereafter  the 
lessor  and  life  tmant,  Fred  D.  Smith,  re- 
ceived the  $130  per  month  till  hla  death  on 
June  ao,  1915. 

nalntUTs  petition  states  that,  since  the 
death  of  Smith,  the  lessor,  the  defendant 
Kline,  as  owner  of  the  land  subject  to  the 
mining  lease  In  question,  has  demanded  that 


plaintiff,  as  lessee,  pay  her  10  per  cent,  of  the 
ores  mined  on  said  land  since  the  death  of 
the  life  tenant,  and  that  defendant  Mary  E. 
Smith,  wife  of  said  lessor,  is  demanding  the 
rent  or  royalty  of  $130  per  month  for  the 
same  time;  avers  that  plaintiff  ought  to  pay 
only  the  latter  sum  and  Is  willing  to  pay 
same  to  whomsoever  the  court  may  determine 
is  entitled  to  receive  it. 

It  is  admitted  that  defendant  Kline,  on  the 
death  of  Smith,  the  lessor  and  life  tenant, 
and  by  reason  of  the  prior  death  of  the  other 
contingent  remaindermen,  became  the  owner 
of  this  land,  and  said  defendant  acquiesces  in 
the  validity  and  continuing  force  of  the  min- 
ing lease  having  some  14  years  yet  to  run. 
She  demands  the  10  per  cent  royalty  as  fol- 
lowing the  ownership  of  the  land.  It  is  also 
conceded  that,  if  the  right  of  Smith  to  re- 
ceive the  royalty  to  be  paid  under  this  lease 
continued  after  his  death  to  any  one  claiming 
under  him,  then  defendant  Mary  E.  Smith, 
his  wife,  is  entitled  to  the  $130  per  month. 

[1]  Th^re  can  be  no  question  but  that  the 
life  tem^t,  without  the  consent  or  concur- 
rence of  the  remaindermen,  had  no  power 
to  lease  or  otherwise  Incumber  this  land  be- 
y(Hid  the  period  of  his  life,  and  that  any  such 
lease  or  incumbrance  would  ipso  facto  ter- 
minate on  and  by  his  death.  16  Cyc.  640; 
BdghUl  y.  Mankey,  79  Neb.  847,  112  N.  W. 
670,  11  Ia  R.  A.  (N.  S.)  688;  Guthmann  v.  Val- 
lery.  51  Neb.  824,  71  N.  W),  784,  66  Am.  St 
Rep.  475;  Hinton  v.  Bogart,  78  Misc.  Rep.  46, 
187  N.  y.  Supp.  697 ;  Hoagland  v.  Orum,  113 
IlL  365,  66  Am.  Rep.  424;  Foote  v.  Sanders, 
72  Mo.  616,  621;  Missouri  Central  BuUdhdg 
&  Loan  Ass'n  v.  Eveler,  237  Mo.  679,  141  a 
W.  877,  Ann.  Oas.  1918A,  486.  Section  7871, 
R.  S.  1900,  recognizee  this  principle. 

[2]  The  mere  giving  consent  by  the  re- 
maindermen to  the  making  of  a  lease  by  the 
life  tenant  for  a  term  which  may  extend  be- 
yond the  life  tenancy,  or  ratifying  such  a 
lease  before  the  death  of  the  life  tenant, 
would  not,  without  more,  have  any  greater 
effect  than  to  prevent  the  remaindermen 
from  terminating  the  lease  on  the  death  of 
the  life  tenant  In  such  case  the  lease  would 
continue  in  force,  but  the  rent  would  go  to 
the  remaindermen  after  such  death,  since  the 
right  to  the  rent  follows  the  ownership  of  the 
land.  Vantage  Mining 'Co.  v.  Baker,  170  Mo. 
App.  457,  466,  155  S.  W.  466;  16  Cyc.  652; 
Hill  V.  Reno,  112  111.  154,  64  Am.  Rep.  222; 
Stevenson  y.  Hancock,  72  Mo.  612,  615.  In 
the  note  to  Deffenbaugh  v.  Hess  (Pa.)  74 
Atl.  608,  36  L.  R.  A.  (N.  S.)  1099,  1106,  the 
law  is  stated  thus: 

"Doubtless,  where  new  mines  are  opened  or 
mining  rights  sold  after  the  Inception  of  the 
life  estate,  by  agreement  between  the  life  ten- 
ant and  the  remaindermen,  they  ma^  malce  such 
provision  as  they  choose  for  aharmg  the  pro- 
ceeds between  themselves.  But,  in  the  absence 
of  a  stipulatirai  on  that  subject,  the  proceeds 
from  the  sale  or  from  mining  operations  belong 
to  the  corpus,  and  the  life  tenant  will  be .  en- 
titled, not  to  the  proceeds  themselves,  bat  mere- 
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I7  to  the  income  from  these  proceeds  during  the 
continuance  of  the  life  estate." 

[3]  We  have  been  speaking  of  such  leases 
or  incumbrances  as  a  life  tenant  has  a  right 
to  place  on  the  land,  but  It  is  also  true  that, 
since  .the  life  tenant  can  do  nothing  to  de- 
stroy or  diminish  the  value  of  the  inherit- 
ance, he  cannot,  where  no  mines  have  al- 
ready been  opened,  either  in  person  or  by 
tenant,  open  such  mines  or  extract  minerals 
from  the  land.  Hill  v.  Ground,  114  Mo.  App. 
80,  85,  89  S.  W.  343,  and  cases  cited.  A  list 
of  cases  supporting  this  proposition  will  be 
found  in  the  note  to  Deffenbaugh  v.  Hess,  36 
L.  R.  A.  (N.  S.)  at  page  1100.  In  Hill  v. 
Ground,  supra,  this  court  said: 

"Neither  the  life  tenant  nor  the  remaindermen 
before  the  contract  was  made  had  any  right  to 
conduct  mining  operations  upon  the  land;  the 
former  for  the  reasons  shown,  and  the  latter 
for  the  reason  that  during  the  life  term — a  free- 
hold estate — the  remaindermen  had  no  right  to 
enter  the  land  at  or  below  the  surface  for  any 
purpose." 

[4]  The  remaindermen  could,  of  course, 
have  given  or  withheld  consent  to  having  the 
land  mined  by  the  life  tenant,  and  could  also 
consent  to  the  making  of  a  lease  by  the  life 
tenant  for  a  term  which  might  extend  beyond 
the  life  tenancy.  But  in  such  case,  unless 
stipulated  otherwise,  the  rent  or  royalty 
would  follow  the  ownersliip  of  the  land  and 
would  go  to  the  remaindermen  when  the 
estate  of  the  life  tenant  became  extinct  The 
life  tenant  and  remaindermen  could,  of 
course.  In  consenting  to  have  this  land  mined, 
agree  on  a  division  of  the  rent  or  royalty, 
either  as  to  the  proportional  amount  to  be 
paid  to  each  during  the  entire  term,  or  as 
to  what  portion  of  the  term  each  should  en- 
Joy  the  rent.  This  principle  was  applied  In 
Mining  Co.  v.  Baker,  170  Mo.  App.  457,  155 
S.  W.  466,  where  this  court  held  that  two 
persons  Jointly  Interested  in  land  could,  in 
making  a  mining  lease  thereon,  expressly 
stipulate  and  agree  that  a  certain  portion  of 
the  rent  should  go  to  each  during  the  entire 
term  of  the  lease,  and  in  such  case  the  rent 
due  one  party  would,  on  his  death,  continue 
for  the  benefit  of  his  estate,  though  his  in- 
terest in  the  land  terminated  with  such 
death.  This  same  principle  is  recognized  in 
Higglns  V,  California  Petroleum  Co.,  109 
Cal.  304,  41  Pac.  1087;  I^enfers  v.  Henke, 
73  111.  405,  24  Am.  Rep.  263. 

[5]  With  these  principles  in  view,  we  most 
Interpret  and  determine  the  forc6  and  effect 
of  the  lease  in  question  and  the  consent 
thereto  given  by  the  remaindermen.  We 
would  have  no  trouble  in  holding  that  the 
remaindermen  have  consented  to  the  making 
of  a  lease  permitting  the  removal  of  mineral 
ores  from  the  land  detrimental  to  the  in- 
heritance, and  that  such  consent  was  given 
for  the  full  term  of  the  lease  in  question, 
though  s«me  extended  beyond  the  termina- 
tion of  the  lessor's  life  estate;  but  this,  how- 
ever, the  remainderman  concedes.  It  is  also 
apparent  that  the  remainderman.  Instead  of 


demanding,  as  she  might,  that  a  portion  of 
the  royalty  be  paid  to  her  during  the  entire 
term,  consented  that  aU  of  it  be  paid  to  the 
life  tenant  during  his  life.  Sudi  is  the  read- 
ing of  the  lease  td  which  the  remainderman 
assented,  containing  this  clause,  to  wit: 

"The  lessee  agrees  to  pay  lessor  at  his  heiri 
ten  per  cent,  of  the  gross  value  of  all  minerals 
removed  by  him." 

We  find  nothing,  however,  upholding  the  con- 
tention that  this  remainderman  has  agreed 
that  the  rent  or  royalty  shall,  after  the  death 
of  the  life  tenant  and  termination  of  bis  es- 
tate in  the  land,  contlhue  in  favor  of  his  es- 
tate rather  than  follow  the  ownership  of  the 
land  under  the  law.  The  rent  b^ng  made  pay- 
able to  the  life  tenant  "or  his  heirs"  Indicates 
the  contrary ;  for,  if  he  had  had  issue,  such 
Issue  would  have  been  the  remaindermen  and 
entitled  to  the  rent  on  the  life  tenant's  death. 
The  life  tenant  had  no  power  to  dispose  of 
the  land  or  any  Interest  therein  beyond  bis 
life  by  deed  or  wUl,  and  the  persons  who 
would  take  the  land  after  his  death  were 
fixed  by  the  conveyance  to  him.  The  word 
"heirs,"  as  used  in  this  lease,  naturally  and 
evidently  was  used  to  designate  those  who 
would  succeed  to  the  land  on  the  life  ten- 
ant's death  (21  C^a  416;  Taylor  v.  Perkins, 
72  N.  H.  349,  S6  AU.  741),  and  In  the  absence 
of  issue  such  persons  ate  the  surviving  re- 
maindermen designated  by  the  will  giving  the 
lessor  the  life  estate,  to  wit,  defendant  Kow- 
ena  Kline.  The  consent  which  the  remain- 
dermen first  signed  to  the  contract  for  a 
lease  refers  to  the  Interest  of  the  parties  as 
being  fixed  under  the  provisions  of  the  will 
of  David  Caldwell  giving  Smith  the  life  es- 
tate with  remainder  over  to  the  survivor  of 
the  persons  there  named.  Since,  however, 
the  law  Invests  the  remainderman  with 
the  full  ownership  of  the  land  and  the  right 
to  the  rents  therefrom  on  the  termination  of 
the  life  estate,  it  is  sufficient  if  we  find  noth- 
ing in  the  lease  and  consent  of  the  remain- 
derman thereto  manifesting  a  different  agree- 
ment   This  we  do  not  find. 

The  contract  by  which  the  life  tenant  and 
lessee  agreed  to  commute  the  10  per  cent  roy- 
alty into  a  fixed  monthly  stipend  of  $130, 
payable  to  the  life  tenant  and  on  his  death 
to  his  wife.  Is  without  Influence,  since  the 
remainderman  is  In  no  way  a  party  thereto 
or  bound  thereby. 

We  think  It  would  be  exceedingly  harsh 
and  not  accoi-ding  to  the  real  intention  of 
the  parties  that  in  her  desire  to  reduce  the 
royalty  to  a  fixed  monthly  stipend  the  plain- 
tiff lessee  bound  herself  to  continue  to  pay 
such  stipend  in  lieu  of  royalty  after  the 
death  of  the  life  tenant,  when,  by  such  death. 
no  royalty  would  be  due  to  his  estate.  The 
fixed  payments  are  evidently  Intended  to  be 
in  lieu  of  the  royalty  of  10  per  cent,  and, 
when  the  royalty  ceases  by  termination  of 
the  life  estate  supporting  it,  then  the  pay- 
ments in  lieu  thereof  also  cease.  We  hold 
therefore  that  defendant  Rowmia  Kline  is 
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entitled  to  the  10  per  cent,  royalty  since  the 
death  of  the  life  tenant.  Smith,  and  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded,  to  be  proceeded  with  accord- 
ingly. 

Since  writing  the  foregoing  opinion,  In 
which  ROBERTSON,  P.  J.,  concurs  in  the 
result,  the  question  Is  raised  as  to  the  power 
of  this  court  to  interfere  with  the  judgment 
In  favor  of  defendant  Smith.  It  Is  true  that 
this  suit  is  somewhat  an  anomaly,  but  we 
must  treat  it  as  we  find  it.  Neither  party 
made  any  objection  in  the  trial  court  or  here 
as  to  plaintiff's  right  to  maintain  the  action, 
nor  are  there  any  objections  to  any  of  the 
pleadings.  It  Is  true  that  some  at  least  of 
the  essentials  of  a  bill  of  Interpleader  are 
lacking,  and  that  plaintiff  is  not  altogether 
a  disinterested  stakeholder.  The  proceeding 
is  more  nearly  what  la  sometimes  termed  a 
"bill  In  the  nature  of  a  bill  of  Interpleader," 
of  which  It  Is  said  in  23  Cyc.  29: 

"A  bill  in  the  natars  of  a  bill  of  interpleader 
n  diBtinguiahed  &om  a  bill  ot  interpleader  prop- 
er, in  that  there  are  grounds  of  equitable  Juria- 
dictiiHi  other  than  the  mere  right  to  compel  de- 
fendants to  interplead,  and  the  complainant  may 
seek  smoie  affirmative  relief." 

"A  bill  in  the  nature  of  a  bill  of  interpleader 
differs  from  a  bill  of  interpleader,  in  that  the 
complainant  by  it  seeks,  not'  only  to  have  the 
eonmctlng  claims  of  defendants  against  himself, 
vhich  he  desires  to  discharge  to  the  proper 
parties,  adjudicated,  but  also  some  affirmative 
relief."  Brocklebank  v.  Lasher,  100  HI.  App. 
627. 

It  Is  also  said  in  23  Cyc.  28  that,  where 
a  defendant  claims  a  larger  sum  than  Is  ad- 
mitted In  the  bill  and  seeks  affirmative  relief 
against  the  complainant,  It  Is  proper  to  file 
a  croes-blll  in  order  to  bring  all  the  equities 
of  the  parties  before  the  court  It  la  also 
true  that,  where  the  bill  Is  demurrable  and 
the  parties  answer  and  go  to  trial,  the  de- 
fects are  waived;  and.  If  defendants  Inter- 
plead without  objection  and  go  to  trial  on 
the  issues,  objection  that  the  case  is  not  a 
proper  one  for  interpleader  Is  waived.  28 
Cyc.  20.  Nor  is  It  objectionable  that  the 
daim  of  one  defendant  is  legal  and  that  of 
the  other  equitable.    23  Cyc.  19. 

That  a  tenant  from  whom  two  or  more 
persons  are  demanding  rent  may  cause  such 
persons  to  assert  th^  respective  claims  in 
court  Is  held  tn  Claser  ▼.  Priest,  29  Mo.  App. 
1,  and  other  cases  to  this  effect  are  cited  In 
23  Cya  14.  The  present  case  Is  essentially 
an  Interplea,  or  rather  a  bill  In  the  nature 
of  a  bill  of  Interpleader,  In  which  the  plain- 
tiff is  tenant  and  the  defendants  rival  land- 
lord claimants.  Plaintiff  in  her  petition  as- 
serts the  facts  as  to  her  tenancy  and  the 
rival  claims  of  the  defendants  to  the  rent 
While  she  asserts  that  she  ought  not  to 
pay  other  than  the  $1^0  per  month,  and  that 
she  has  been  paying  same  to  defendant 
Smith,  she  offers  to  pay  same  to  defendant 
Kline  if  the  court  so  determines;  and  also 
offers  to  pay  the  original  10  per  cent  royal- 
ty as  rent  to  either  claimant  If  the  court 


determines  that  Is  the  amount  due.  It  is  ap- 
parent, however,  that  Mrs.  Smith  Is  demand- 
ing the  $130  per  month  as  rent  as  the  sole 
landlord  and  Mrs.  Kline  the  ten  per  cent 
royalty  as  rent  as  the  sole  landlord.  The 
plalntifTs  partiality  to  defendant  Smith  is 
due  to  the  fact  that  she  is  demanding  the 
smaller  sum. 

Neither  party,  however,  has  suggested  or 
urged  that  plaintiff  should  pay  rent  to  both, 
and  each  defendant  has  proceeded,  both  in 
the  trial  of  the  case  and  in  the  briefs  here, 
on  the  theory  that  one  defendant  only  Is  en- 
titled to  receive  rent  under  this  lease.  The 
monthly  stipend  claimed  by  defendant  Smith 
Is  but  a  substitution  for  the  10  per  cent 
royalty,  and  therefore '  represents  the  same 
fund.  The  essential  element  of  on  Interplea 
or  bill  tn  the  nature  of  interplea  Is  that  two 
or  more  x>artie8  claim  the  same  fund,  though 
possibly  not  the  same  amount,  and  that  the 
parties  instituting  the  proceeding  do  not  want 
to  be  In  danger  of  having  to  pay  both  and 
ask  the  court  to  determine  .which  one  is  en- 
titled to  it  The  determination  of  the  court 
that  one  Is  so  entitled  carries  with  It  the  de- 
termination that  the  other  is  not  so  entitled, 
unless.  Indeed,  the  court  makes  a  division 
thereof,  and  this  was  not  done  nor  claimed  in 
this  casfr 

The  plaintiff  did  not  appeal  and  could  not 
since  she  was  not  aggrieved  by  the  judgment 
of  the  trial  court  in  that  she  was  willing  to 
pay  either  defendant  and  the  court  awarded 
it  to  the  one  demanding  the  least  Defend- 
ant Smith  did  not  and  could  not  appeal  for 
the  reason  that  she  got  all  she  demanded.  On 
the  only  issue  made  by  the  pleadings,  we 
hold  that  the  court  awarded  the  rent — ^the 
fund  in  dispute — ^to  the  wrong  party,  and  In 
reversing  that  Judgment  and  directing  that 
it  be  awarded  to  the  right  party  we  must  de- 
prive the  other  party  of  the  same. 

The  question  of  our  Jurisdiction  of  this  ap- 
I>eal  has  not  been  raised  by  either  party  and 
is  not  briefed  or  discussed.  If,  however.  It 
appears  from  the  record  that  we  have  no  ju- 
risdiction, we  should  transfer  the  case.  It 
seems  to  me  that  the  amount  of  the  rent  al- 
ready due  Is  all  that  is  directly  Involved  in 
the  appeal,  and  the  payment  of  such  rent 
may  cease  at  any  moment.  Since  my  Asso- 
ciates, however,  are  of  the  opinion  that  the 
amount  in  dispute  exceeds  our  Jurisdiction 
for  the  reasons  stated  In  the  separate  opin- 
ion of  FARRINGTON,  J.,  the  cause  wlU  be 
transferred  to  the  Supreme  Court. 

ROBBRTSON,  P.  X,  concurs  In  the  result 
as  stated. 

FARRINGTON,  J.  (dissenting).  I.  Leaving 
out  of  consideration  for  the  present  the  ques- 
tion of  our  Jurisdiction,  I  can  concur  in  what 
Is  said  in  the  oph[iion  of  STURQIS,  J.,  in  so 
far  as  it  affects  Sarah  B.  Matlack  and  Rowe- 
na  Kline,  but  I  cannot  concur  In  that  part 
of  his  opinion  which  holds  that  the  fixed 
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monthly  stipend — payment  of  whldi  nndei 
the  contract  of  sale  by  the  Smiths  to  Sarah 
B.  Matlack  was  provided  for  In  the  sum  of 
$130  per  month  to  Smith  as  long  as  he  liv- 
ed and  In  the  event  of  his  death  to  his  wife 
during  the  period  the  lease  was  to  ran — is 
to  abate  and  be  no  longer  payable  to  Mary 
E.  Smith. 

Both  the  plaintiff  and  Mary  B.  Smith  (a 
defendant)  were  asserting  that  there  was 
due  under  this  lease  but  $130  to  be  paid  dur^ 
Ing  the  entire  unexpired  term  of  the  lease, 
monthly.  Mary  E.  Smith  was  Insisting  that 
that  be  paid  to  her.  Bowena  Kline  was  In- 
sisting, as  against  the  plaintiff,  that  she  was 
entitled  to  10  per  cent  royalty  on  all  min- 
erals taken  from  this  groxmd  subseqaent  to 
the  death  of  Smith. 

As  I  view  it,  this  is  a  three-cornered  salt. 
Mary  E.  Smith,  a  defendant,  made  so  by 
plaintiff's  bill,  was  contending  principally  that 
she  was  entitled  to  a  judgment  decreeing 
that  she  be  paid  the  sum  of  $130  per  month 
by  the  plaintiff  until  the  lease  expired  and 
that  this  sum  be  paid  to  her  by  virtue  of  a 
contract  made  September  7,  1910,  wherein 
Mary  E.  Smith  and  her  husband  were  parties 
of  the  flrst  i>art  and  the  plaintiff  was  party 
of  the  second  part,  and  wherein  It  was  pro- 
vided that  the  parties  of  the  flrst  part  sold 
to  the  party  of  the  second  part  all  right,  title, 
and  interest  they  had  in  and  to  the  minerals, 
mining  rights  and  privileges,  and  access 
thereto  nntll  January  31,  1927,  together  with 
all  right,  title,  and  Interest  said  flrst  parties 
had  in  and  to  a  certain  mining  lease  dated 
January  31,  1907,  wherein  the  royalty  to  be 
paid  by  the  plaintiff,  the  lessee,  was  10  per 
cent  In  her  answer  Mary  B.  Smith  sets  up 
the  facts  and  the  contract  under  which  she 
claims  and  the  death  of  her  husband,  and 
asks  that  she  be  given  judgment  for  $130  per 
month  until  January  81,  1927.  Defendant 
Rowena  Kline,  made  so  by  the  plaintiff,  .was 
contending  principally  that  she  was  entitled 
to  be  paid  10  per  cent,  royalty  on  all  ore 
taken  out  under  the  lease  made  in  the  flrst 
place  by  Smith  and  his  wife  and  assented 
to  by  her;  this  royalty  to  be  paid  to  her 
from  the  date  of  Smith's  death  until  the  ex- 
piration of  that  lease.  The  plaintiff  set  up 
all  the  facts  and  asked  the  court  to  adjudge 
and  decree  the  validity  of  the  Smith  con- 
tract and  to  whom  the  $130  per  month  should 
be  paid.  In  her  reply  plaintiff  in  no  way 
contradicts  nor  makes  an  issue  of  the  claim 
set  up  in  Mary  E.  Smith's  answer  as  against 
the  latter.  As  to  Rowena  Kline's  answer, 
the  plaintiff  in  her  reply  alleged  that  said 
Rowena  Kline  is  estopped  and  debarred  from 
claiming  anything  under  the  lease. 

The  trial  court  decreed,  first  that  the 
plaintiff  bad  a  valid  lease  to  run  for  20  years 
ending  January  31,  1927,  and  that  Mary  E. 
Smith  is  entitled  to  and  is  to  he  paid  under 
and  by  virtue  of  the  lease  and  contract  of 
September  7, 1910.  the  sum  of  $130  per  month 


until  the  expiration  of  the  lease,  and  that 
Rowena  Kline  is  entitled  to  nothing.  This 
decree  was  entirely  satisfactory  to  the  plain- 
tiff, because  it  was  the  Identical  decree  she 
was  asking  to  have  entered. 

Now,  the  case  comes  up  on  i^peal  with 
Mary  E.  Smith,  one  of  the  defendants,  not 
appealing,  because  she  was  given  a  judg- 
ment for  just  what  she  asked  in  her  answer, 
and  the  plaintiff  has  taken  no  appeal  from 
that  judgment  renderd  against  her  in  favor 
of  Mary  E.  Smith  wherein  plaintiff  is  ad- 
judged to  pay  Mary  E.  Smith  $130  per  month 
during  the  entire  unexpired  term  of  the  lease. 
On  the  other  hand,  the  only  party  appealing 
in  defendant  Rowena  Kline,  because  she  was 
by  the  judgment  of  the  trial  court  cut  out  of 
her  alleged  rights  as  a  remainderman. 
Therefore  the  only  rights  that  are  for  adjud- 
ication on  an  appeal  from  the  judgment  ren- 
dered are  those  asserted  by  the  appealing  de- 
fendant Rowena  Kline.  It  is  apparent  that 
so  far  as  Rowena  Kline's  rights  against  the 
plaintiff  are  concerned,  it  is  immaterial  to 
her  what  the  judgment  Is  as  to  Mary  E. 
Smith  so  long  as  she  (Rowena  Klioe)  can  or 
does  get  what  she  is  asking  for,  to  wit  10 
per  cent  royalty  during  the  unexpired  term 
of  the  lease;  and  it  is  apparent  that  so  far 
as  Mary  B.  Smith  is  concerned  It  is  imma- 
terial wlut  final  basis  the  law  puts  plaintiff 
and  Rowena  Kline  on  so  long  as  she  (Mary 
IS.  Smith)  is  getting  what  she  asks  for  from 
the  plaintiff.  Their  claims,  as  against  the 
plaintiff,  are  based  (Xi  different  contracts,  and 
their  relations  toward  the  plaintiff  are  dif- 
ferent; Bowena  Kline  basing  her  rights  on 
the  original  lease,  and  Mary  E.  Smith  basing 
her  rights  on  the  contract  of  September  7, 
1910. 

The  opinion  of  Judge  STUROIS  holds,  and 
I  think  properly  so,  that  Bow^ia  Kline  was 
in  no  way  bound  by  the  agreement  between 
Smith  and  his  wife  and  the  plaintiff,  and 
that  she  Is  entitled  to  the  10  per  cent  royal- 
ty from  the  date  of  Smith's  death  until  the 
expiration  of  the  lease.  He  therefore  re- 
verses the  judgment  of  the  trial  court  and 
directs  a  decree  to  be  entered  in  favor  of 
Rowena  Kline  for  the  10  per  cent  royalty. 
The  question  whether,  even  though  Bowena 
Kline  is  entitled  to  the  10  per  cent  royalty, 
Mary  B.  Smith  is  or  is  not  entitled  to  re- 
ceive the  $130  per  mouth  from  the  plaintiff 
under  the  contract  between  plaintiff  and  the 
Smiths,  is  not  as  I  view  the  case,  in  issue 
on  an  appeal  from  the  Judgment  rendered,  as 
there  was  no  appeal  taken  from  that  judg- 
ment by  the  party  against  whom  it  was  ren- 
dered. We  must  presume  that  the  Smitlia 
and  the  plaintiff  knew  the  law  ii^en  they 
entered  into  that  contract  for  the  payment  of 
$1,000  and  $130  per  month  (payable  to  Smith, 
or  to  Smith's  wife  in  the  event  of  his  death, 
until  the  expiration  of  the  lease);  Smith  at 
that  time  owned  more  than  a  mere  life  es- 
tate, as  he  was  entitled/to  the.  fea  If  he  suis 
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TlTed  Bowena  Ellne^  wjilcb  (at  September  T, 
1910)  was  the  probable  tbing  that  would  taap- 
Iien  considering  the  ages  of  Smith  and  Row- 
ena  KUne.  We  must  presume  that  they  knew 
when  tbey  entered  into  that  contract  of  Sep- 
tember 7,  1910,  that  so  far  as  Rowena  Kline 
was  concerned  they  could  not  defeat  her 
right  to  receive  the  10  per  cent,  royalty  In 
the  event  of  Smith's  death.  There  is  nothing 
in  the  law,  so  far  as  I  have  been  able  to  as- 
certain, to  prevent  the  plaintiff  entering  into 
guch  a  contract  with  Smith  (who  was  the 
owner  of  l>oth  a  life  estate  and  a  base  fee) 
and  Ills  wife  to  itay  them  a  stipulated  amount 
per  month  for  the  full  20  years  of  the  lease, 
even  though,  owing  to  tlie  death  of  Smith 
prior  to  the  termination  of  the  lease,  the 
plaintiff  might  be  required  and  would  be  re- 
quired to  pay  the  holder  of  the  remainder 
the  10  per  cent  royalty  mentioned  in  the 
lease.  The  Judgment  rendered  against  the 
plaintiff  In  favor  of  Mary  E.  Smith  decreed 
the  validity  of  such  contract,  and  that  Judg- 
ment stands  with  no  appeal  therefrom  talcen 
by  the  party  against  whom  it  was  rendered ; 
there  was  noUilng  to  prevent  the  plaintiff 
filing  a  cross-appeal  attacking  the  Judgment 
rendered  against  her  In  favor  of  Mary  B. 
Smith. 

All  parties  seem  to  liave  treated  the  vari- 
ous controversies  in  issue  as  in  equity — ^that 
this  is  an  equitable  proceeding.  In  Just  what 
branch  of  equitable  Juri^rudenoe  the  plain- 
tiff's petition  could  be  said  to  fall  I  am  un- 
able to  say.  It  certainly  was  not  a  bill  of 
interpleader,  liecaase,  as  laid  down  in  Pom- 
eroy's  Eq.  Jnr.  vol.  4,  t  1322,  all  the  essen- 
tial elements  of  sndi  a  proceeding  are  ab- 
sent here.  The  same  thing,  debt,  or  duty  is 
not  claimed  by  the  two  defendants;  that  la, 
Kowena  Kline  demands  something  like  $6,- 
552  royalties  accrued  since  Smith's  death,  to- 
gether with  10  per  cent,  future  royalties, 
whereas  Mary  E.  Smith  claims,  not  that  she 
is  entitled  to  past  royalties  or  payments  in 
lieu  of  royalties,  because  plaintiff's  bill  and 
testimony  show  tliat  Mary  Bi.  Smith  has  been 
paid  the  $130  per  month  up  to  the  date  of 
tiling  the  suit,  but  that  she  is  entitled  to  fu- 
ture payments.  The  claim  or  title  of  Ro- 
wena Kline  la  based  on  the  will  and  the  orig- 
inal lease,  whereas  the  claim  ot  Mary  B. 
Smith  is  based  on  the  contract  of  September 
T,  1910.  Plaintiff  has  a  personal  interest  in 
the  determination  of  the  question  which  of 
the  defendants  is  to  prevail,  wMch  fact  is 
manifested  by  her  bill  and  by  her  reply  to 
Bowena  Kline's  answer  and  by  the  conclud- 
ing prayer  In  her  brief  In  this  court  to  af- 
firm the  Jndgment  of  the  trial  court  decree- 
ing that  Mary  E.  Smith  is  entitled  to  the 
benetits  of  the  contract  of  September  7,  1910. 
Plaintiff  also  had  Incurred  an  independent 
liability  to  Mary  B.  Smith,  dated  September 
7,  1910.  Hence  we  see  that  the  four  essen- 
tial elements  of  a  Wl  of  Interpleader  are 


manifestly  not  In  the  plaintiff's  petition  In 
tills  case. 

[I]  II.  Now  as  to  our  Jurisdiction:  Laying 
aside  the  question  that  this  suit  does  or 
does  not  involve  the  title  to  real  estate  or 
to  rights  in  real  estate,  we  will  look  to  the 
amount  Involved  and  determined  by  the 
Judgment  First  as  to  Rowena  Kline,  it  is 
claimed  by  the  parties  that  covering  the 
tirief  period  of  7V&  months  (from  the  date  of 
Smith's  death  on  June  20,  1915,  to  January 
29,  1916)  the  royalty  due  from  plaintiff  under 
the  10  per  cent,  provision  amounts  to  $6,Q52. 
If  this  is  anyUilng  like  a  criterion,  the 
amount  Involved  in  the  Judgment,  so  far  as 
Rowena  Kline  is  concerned,  far  exceeds  our 
Jurisdiction.  As  to  Mary  B.  Smith,  if  the 
right  to  determine  her  interest  under  the 
contract  in  this  appeal  taken  by  Rowena 
Kline  exists,  the  amount  Involved,  if  Mary 
E.  Smith's  Judgment  stands,  is  $130  per 
month  for  nearly  12  years,  provided  the 
plaintiff  does  not  voluntarily  surrender  the 
lease  and  quit  mining  under  it,  and  if,  as  the 
majority  opinion  (on  this  particular  que»- 
tlon)  holds,  her  Judgment  entered  by  the  cir- 
cuit court  decreeing  her  this  amount  were 
to  be  by  us  set  aside,  we  would  lie  determin- 
ing an  appeal  in  which  we  would  set  aside 
a  Judgment  involving  something  over  $17,000 

In  the  case  of  Gartside  v.  Gartslde,  42 
Mo.  App.  513,  which  has  been  cited  and  fol- 
lowed by  the  Courts  of  Appeal  and  the  Su- 
preme Court,  it  was  held  that  a  suit  for  the 
removal  of  a  trustee  of  an  estate  for  life 
wherein  the  trust  fund  involved  was  some 
1200,000  (although  by  death  or  for  other 
cause  the  trusteeship  might  end  before  the 
trustee  would  have  earned  or  received  ?2,- 
600,  the  Jurisdictional  amount  at  that  time 
of  the  St.  Louis  Court  of  Appeals)  must  go 
on  appeal  to  the  Supreme  Court,  as  the  Judg- 
ment manifestly  affected  his  interest  or 
might  affect  Ills  right  to  a  sum  far  In  excess 
of  the  Jurisdictional  amount  triable  In  the 
Court  of  Appeals.  The  ease  was  transfer- 
red to  the  Supreme  Court  and  jurisdiction 
retained.  Same  title,  113  Mo.  34S,  20  S.  W. 
669. 

The  case  of  Smith  v.  Whitney,  116  TJ.  S. 
167,  6  Sup.  Ct  570,  29  L.  Ed.  601,  is  cited  in 
the  case  of  Oartside  v.  Gartslde,  42  Mo.  App. 
613,  and  it  is  also  cited  In  Missouri  Supreme 
Court  cases  discussing  this  question  as  to  the 
manner  of  determining  the  amount  involved. 
It  held,  that,  where  the  Supreme  Court  of 
the  United  States  has  Jurisdiction  only  when 
the  amount  involved '  in  an  appeal  exceeds 
$5,000,  a  case  where  an  ot&cer  is  dismissed 
who  may  earn  from  his  salary  a  sum  to  ex- 
ceed that  amount  is  vested  on  appeal  in  the 
Supreme  Court;  and,  of  course,  in  that  case 
the  contingencies  existed  that  the  officer 
might  be  dismissed  sooner  on  some  other 
ground,  or  might  die  before  he  would  have 
actually  earned  a  sum  to  exceed  $5,000 

The  case  of  Gartslde  ▼.  Gartslde.  s 
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l3  approved  In  McC!oy  r.  Randall,  222  Mo. 
loc.  dt  33,  34,  121  S.  m  81. 

It  is  held  in  State  ex  rel.  Union  EL  L.  & 
P.  Co.  V.  Reynolds  et  al.,  256  Mo.  loc.  dt. 
718,  165  S.  W.  801,  that,  If  from  the  whole 
record  the  amount  in  dispute  or  the  mone- 
tary value  of  the  right  lost  is  within  the 
jurisdiction  of  the  Supreme  Oourt,  the  ap- 
peal lies  there,  rather  than  elsewhere,  citing 
authorities.  See,  also.  Town  of  Elgin  v. 
Marshall,  106  U.  S.  578,  1  Sup.  Ct  484,  27 
L.  Kd.  249,  and  Bowles  t.  Troll,  262  Mo. 
377,  171  S.  W.  326,  wherein  the  Supreme 
Court  refused  to  entertain  jurisdiction  in  a 
case  where  it  was  attempted  to  make  a 
guardian  deliver  the  corpus  of  a  ten  thousand 
dollar  estate,  because,  it  held,  such  guardian 
was  only  entitled  to  certain  commission  and 
fees  for  handling  this  uized  estate;  the  Su- 
preme Oourt  not  believing  that  a  guardian 
would  be  allowed  more  than  $7,600  for  han- 
dling a  ten  thousand  dollar  estate,  and  there- 
fore, as  the  only  interest  the  guardian  had 
in  the  management  of  the  estate  was  the 
amount  coming  to  him  which  was  the  real 
amount  in  dispute,  the  case  went  to  the 
Court  of  Appeals. 

I  think  the  foregoing  cases  clearly  show 
that  the  appellate  court  that  undertakes  to 
In  any  way  affect,  change,  or  reverse  the 
judgment  rendered  for  the  nonappealing  de- 
fendant, Mary  E.  Smith,  will  be  dealing  with 
a  judgment  wherein  the  amount  involved  is 
far  in  excess  of  the  jurisdictional  amount 
triable  on  appeal  in  a  Court  of  Appeals  In 
this  state. 

[7]  All  appellate  courts  agree  that  it  is 
their  duty  to  raise  jurisdictional  questions 
sua  sponte.  Beechwood  v.  Joplin-Pittsburg 
Ry.  Co.,  173  Mo.  App.  371,  158  S.  W.  868. 

I  therefore  dissent  from  that  part  of  the 
opinion  of  Sturgis,  J.,  which  affects  in  any 
way  the  Judgment  entered  in  favor  of  Mary 
E.  Smith:  B^irst,  because  there  has  been  no 
appeal  from  that  judgment  by  the  party 
against  whom  it  was  rendered;  and  second, 
because,  if  we  desired  to  take  that  up,  the 
amount  involved  precludes  our  jurisdiction. 

ROBERTSON,  P.  J.,  concurs  in  paragraph 
2  on  the  question  of  oar  jurisdlctiiHi. 


BOOTMAN  V.  LUSK  et  al.    (No.  1788.) 

(Springfield  Court  of  Appeals.    Missouri.    Dec 

16,  1916.    Rehearing  Denied  Jan.  1,  1917.) 
1.  Masteb  and   Servant  •*=>129(1)— Action 

FOB   iN.TtJBT  —  NXOLIOBNCE  —   "FBOXntATK 

Cause." 
Where  a  servant  in  loosening  a  bolt  in  a 
truck  stood  on  the  journal  and  pried  with  a  claw 
bar,  which  slipped,  causing  him  to  fall  from  the 
truckg  which  stood  on  an  unballasted  track  with 
the  ties  esposed,  so  that  his  injury  was  made 
more  severe  by  striking  one  of  the  exposed  ties, 
in  his  action  for  injuries  on  the  ground  of  the 
master's  negligence  in  failing  to  furnish  a  safe 
place  to  work,  the  slipping  of  the  claw  bar  and  I 


his  fall,  and  not  the  exposed  ties,  were  the  proxi- 
mate cause  of  the  injury. 

[Kd.  Note. — ^For  other  cases,  see  Master  and 
Servant,    Cent    Dig.    {    57;     Dec    Dig.    «=» 

l^l7(l)a 

For  other  definitions,  see  Words  and  Phrases, 
Fust  and  Second  Series,  Proximate  Cause.] 

2.  Masteb  and  Skbvant  «=>107(2)— Injumes 
to  Servant— Safe  Place  to  Work. 
A  safe  place  to  work  does  not  ordinarily  in- 
clude a  safe  place  to  light  In  case  of  an  acci- 
dental fall,  unless  the  probability  of  the  falling 
was  so  obvious  as  to  require  precautions  with 
reference  to  a  safe  lighting  place. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  jj  200,  264;  Dec.  Dig.  «8=» 
107(2).] 

S.  Master  and   Servant  4=s>107(1)— Action 

FOB  InJITBY — NBGUaBNOB. 

If  the  master  was  negligent  in  supplying 
the  servant  with  a  defective  claw  bar  which 
slipped  when  in  use  and  caused  the  servant  to 
fall,  the  master  was  responsible  for  all  conse- 
quences, though  the  result  was  made  unusually 
disastrous  by  the  exposed  condition  of  ties  in  the 
track  over  which  the  servant  worked,  since, 
where  the  master  should  anticipate  that  any  in- 
jury is  likely  to  result  from  ms  n^jgence,  be 
IS  liable  for  all  that  does  naturally  occur. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g{  199,  212;  Dec  Dig.  «=a 

4.  Master  and  Servant  «=>219(5)— Injuries 
to  Sebvant— Defbotivk  Obossino— Sikfle 
Toot.  Doctrine. 

Where  a  car  repairw  having  only  ooeasi«ial 
use  for  a  claw  bar,  a  number  ofwhich  were  sup- 
plied by  the  master,  but  none  of  which  was  in- 
clnded  in  his  tool  kit  picked  up  a  claw  bar  for 
momentary  use  which  was  defective  and  caused 
him  to  fall  and  be  severdy  injured,  the  simple 
tool  doctrine  should  not  be  applied  to  defeat  as 
a  matter  of  law,  the  servant's  recovery  for  the 
injury,  since  the  servant  in  such  drcumstancea 
was  not  charged  with  the  duty  of  observing 
whether  the  tool  was  or  was  not  defective. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  814 ;  DecDig.  «=a219(5).] 

5.  Masteb  and  Sebvani  4=>210(5)— Injuries 
TO  Sebvant^-Defective  Crosbino— SnCPLE 
Tool,  Doctrine. 

Nor  in  such  circumstances  should  the  master 

be  excused  on  the  theory  that  the  car  repairer 

himself  selected  the  tool  whidi  caused  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Cent  Dig.  |  614;    Dec  Dig.  «=321d 

6.  MASfTKB  AND  Servant  «=»289(6) Inju- 
ries   to    Servant^-Contributobt    Nbou- 

QENOE. 

Where  a  car  repairer  in  removing  a  bolt 
from  a  truck  requiring  considerable  force,  jerked 
down  on  a  claw  bar  he  was  not  necessarily  guilty 
of  contributory  negligence  as  a  matter  of  law, 
but  the  question  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  DJg.  S  1095 ;  Dec  Dig.  «=>2S9 
(6).] 

7.  Master  and  Servant  «=9276(2)— Injuries 
TO  Servant— Cause  or  Injuries— Evi- 
dence. 

Evidence  held  not  to  warrant  holding  as  a 
matter  of  law  that  the  servant's  injuries  resulted 
wholly  from  his  diseased  condition,  and  not  from 
his  accidental  fall  caused  by  defective  appliances. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  961,  959 ;  Dec.  Dig.  «=t 
276(2).] 
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Appeal  from  drcnlt  Court,  Christian  Coun- 
ty; John  T.  Moore,  Judge. 

Action  by  F.  M.  Bootman  against  James 
W.  Lusk  and  others,  receivers  of  the  St. 
Ix>ul8  &  San  Francisco  Railroad  Company. 
Jadgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

W.  P.  Erans,  of  St.  Louis,  Neyllle  &  Gor- 
man, of  SprlngiSeld,  S.  E.  Bronson,  of  Ozark, 
W.  P.  Sullivan,  of  Billings,  and  Mann,  Todd 
&  Mann,  of  Springfield,  for  appellants.  Ham- 
lin. Collins  &  Hamlin,  of  Springfield,  for 
respondent. 

STURGIS,  3.  The  plalntlfT  was  Injured 
while  working  for  defendant  as  a  car  re- 
pairer in  the  repair  yards  at  Springfield,  Mo. 
He  claims  to  have  ruptured  an  artery  In  his 
leg  which  necessitated  an  amputation  of  the 
same  about  a  month  later.  The  injury  Is 
alleged  to  have  been  caused  while  plaintiff 
was  doing  repair  work  on  the  trucks  of  a 
freight  car,  which  trucks  had  been  moved 
from  under  the  car  for  that  purpose.  The 
attached  photograph  will  explain  the  manner 
nf  hLs  being  injured : 


Plaintiff  was  attempting  to  remove  the 
column  bolt  A.  To  do  so  be  had  driven  the 
bolt  up  an  inch  or  so,  and  then  used  a  claw 
bar  weighing  25  or  80  pounds,  such  as  section 
men  use  to  pull  spikes,  to  draw  the  bolt  stlU 
higher  by  Inserting  the  claws  of  this  bar 
onder  tbe  head  of  the  bolt  at  A  and  pulling 
dOMrn  upon  it  as  a  lever.  The  point  A  Is  some 
2^  feet  from  Uitt  ground,  and.  to  get  a  better 


leverage,  tbe  plalntlfl  stepped  up  and  stood 
on  the  Journal  box  B.  He  then  pulled  down 
on  the  claw  bar,  which  slipped  from  the  head 
of  the  bolt  causing  him  to  lose  his  balance. 
To  save  himself  from  falling  he  stepped  or 
Jumped  fr<xn  the  Journal  box  on  which  he 
was  standing,  and  In  lighting  the  ball  of 
his  right  foot  came  down  on  a  tie  some  6 
Inches  above  the  level  of  the  ground,  and  his 
weight,  coming  on  this,  forced  his  heel  down- 
ward. The  plaintiff  described  what  happened 
thus: 

"Now  these  column  bolts  go  down  through  the 
^ueen  post  with  a  nut  on  tbe  bottom.  This  par- 
ticular bolt  that  I  took  out  was  a  short  bolt  It 
was  all  right,  only  it  was  short,  and  didn't  have 
a  full  nut.  Some  car  repairer  put  it  in  and  just 
stuck  a  nut  on  it  on  the  bottom.  It  did  not  ex- 
tend over  half  an  inch  beyond  the  bottom  of  the 
rNBt.  That  is  the  reasou  I  had  to  take  it  out. 
anscrewed  the  nut  and  took  a  toe  jack  and  jack- 
ed It  up  to  get  all  the  space  I  could  get  so  as  to 
get  a  daw  bar  under  the  top,  and  after  I  jacked 
it  up  I  picked  up  a  claw  bar  and  put  it  under 
the  end.  •  •  •  Now,  when  I  went  to  pull  this 
column  bolt  that  set  over  ou  that  corner  (indi- 
cating) I  stepped  my  foot  up  on  this  box  and 
brought  myself  up  so  I  could  reach  over  to  get 
under  that  bolt,  and  I  took  hold  of  the  bar  and 
jerked  back,  and  the  bar  slipped.  If  you  un- 
derstand, here  is  the  box,  and  there  the  bolt,  and 
here  is  the  rail  underneath  them,  and  here  is  the 
column  bolts  and  back  here  two  box  bolts  (Indi- 
cating). Now,  I  took  out  that  first  column  bolt 
and  jacked  it  up  and  drew  this  clear.  That  gave 
me  about  the  distance  to  step  on  this  box,  and 
when  I  jerked  down  on  this  bolt  the  bar  slipped 
and  I  went  down  on  my  rifht  foot.  Q.  You  pull- 
ed down  on  that  bar?  A.  I  jerked  down.  <4. 
What  position  was  your  body  in?  A.  I  was 
standing  right  up  there  (Indicating).  I  jerked 
tbe  bar  toward  me  to  the  side,  and  as  I  made 
that  jerk  the  bar  slipped,  and  I  stepped  down 
with  this  foot,  and  when  I  stepped  down  I  hit 
the  edge  of  this  tie  with  the  ball  of  my  foot, 
and,  it  not  being  ballasted  up  level,  my  heel  went 
down  to  the  ground.  I  fell  down  to  the  ground 
and  let  go  of  my  bar  and  felt  a  stinging  sensa- 
tion about  halfway  between  the  ankle  and  the 
knee  in  the  calf  of  my  leg.  It  felt  like  a  right 
smart  sprain,  kind  of  a  tingling  sensation,  i 
got  up  and  rubbed  it  a  few  'minutes,  and  it  felt 
a  little  easier,  and  I  went  on  to  work.  It  made 
me  feel  a  little  sick.  This  happened  along  may- 
be 2  or  3  o'clock.  This  truck  would  be  two  feet 
above  the  rail.  This  box  upon  which  I  was  stand- 
ing was  somewhere  near  there.  I  couldn't  tell  you 
how  high  the  rail  was  above  the  ties.  It  was  an 
ordinary  rail.  The  ties  were  six  inches  thick.  I 
feU  from  the  box  onto  a  tie  and  caught  tbe  ball 
of  m'y  foot  on  the  tie.  I  worked  all  the  rest  of 
that  day." 

The  grounds  of  defendant's  negligence  al- 
leged in  the  petition  and  submitted  by  the  in- 
structions are:  (1)  That  defendant  did  not 
furnish  plaintiff  a  safe  tool  with  which  to 
do  bis  work,  in  that  tbe  claw  bar  on  the  edg- 
es and  points  was  rounded  and  smooth  to 
such  an  extent  that  It  would  not  hold  when 
Inserted  under  the  bead  of  the  bolt,  but 
would,  as  It  did,  slip  and  cause  plaintiff  to 
fall;  (2)  that  defendant  did  not  furnish 
plaintiff  a  safe  place  to  work,  in  that  the 
railroad  track  where  the  defectlre  car  was 
placed  to  be  repaired  was  a  new,  and  what 
is  termed  a  skeleton,  track,  the  ties  being 
laid  on  the  ground  without  any  ballast  or 
filling  in  between  the  same,  so  that  when 
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plaintiff  fell  or  stepped  from  the  truck  in 
question  his  foot  landed  on  the  exposed  end 
of  the  tie. 

[1,2]  The  defendant  makes  only  one  as- 
signment of  error  here,  that  a  demurrer  to 
the  evidence  should  have  been  sustained. 
The  evidence  abundantly  supports  the  facts 
as  to  both  alleged  grounds  of  negligence,  and 
same  were  hardly  controverted  at  the  trial. 
As  to  the  conceded  fact  that  the  track  at 
which  defendant  was  working  was  a  skele- 
ton one  with  the  ties  exposed  Instead  of  being 
covered  with  ballast,  the  defendant's  conten- 
tion is  that  such  condition  of  its  track  Is 
merely  one  of  tlie  incidents  attending  plain- 
tiff's fall  from  the  truck  and  the  consequent 
injury,  and  Is  not  the  efficient  or  proximate 
cause  of  such  injury.  It  is  certain  that  the 
condition  of  this  track  and  tie  had  nothing 
to  do  with  causing  plaintiff  to  fall.  This 
C(Hiditlon  rather  contributed  to  the  amount 
tlian  to  the  cause  of  plaintiffs  Injury.  If 
a  carpenter  at  work  on  a  house  should  fall 
because  of  the  breaking  of  the  platform  on 
which  he  is  at  work,  and  lights  on  a  pile  of 
rough  stone  instead  of  grass  or  mud,  the 
stones  would  inflict  the  injury,  but  the  cause, 
so  far  as  negligence  Is  concerned,  la  the 
breaking  of  the  platform,  and  if  that  is  due 
to  the  master's  negligence  there  is  liability, 
but  not  so  If  due  to  the  servant's  own  negli- 
gence. We  considered  a  somewhat  similar 
proposition  in  Schaller  V.  Lusk,  184  S.  W. 
1179,  wherein  a  workman  fell  from  an  en- 
gine, and  in  trying  to  save  himself  he  grasp- 
ed a  loose  pipe  (negligently  left  loose  so 
plaintiff  claimed),  which  then  fell  with  and 
on  him  to  the  ground.    We  there  said: 

"The  loose  branch  pipe  was  not  the  proximate 
cause  of  plaintiff's  injury,  but  it  was  the  catch- 
ing of  bis  foot  that  started  him  on  his  fall.  The 
thing  that  sets  in  motion  a  train  of  events  that 
in  their  natural  sequence  ought  to  be  expected 
to  produce  the  result  of  which  complaint  is  made 
is  the  proximate  cause  (Holwerson  v.  St.  Louis 
&  Suburban  By.,  157  Mo.  216,  231,  57  S.  W. 
770,  50  L.  R.  A.  850,  and  Oloin  v.  Metropolitan 
Street  Ry.  Co.,  167  Mo.  App.  109,  117,  150  S. 
W.  1029)  and  that  thing  must,  of  course,  be 
characterized  by  the  negligence  of  the  party 
against  whom  complaint  is  made.  It  was  not 
the  duty  of  defendants  to  protect  plaintiff 
against  accidents  not  caused  by  defendants." 

See,  also,  Cody  v.  Lusk,  187  Mo.  App.  327, 
342,  171  S.  W.  624,  and  cases  dted.  Where 
a  person  is  injured  by  a  fall,  the  question  of 
actionable  negligence  must  be  generally  de- 
termined by  the  cause  of  the  fall  rather  than 
any  circumstance  or  condition  connecting 
with  his  lighting.  A  safe  place  to  work  does 
not  ordinarily  include  a  safe  place  to  light  in 
case  of  an  accidental  fall.  This,  we  think, 
would  be  true  unless  the  probability  of  fall- 
ing was  so  obvious  as  to  require  precautions 
with  reference  to  a  safe  lighting  place,  as 
was  true  In  the  unofficial  r^wrt  of  In  re 
"Darius  Green  And  His  Flying  Machine." 

[3]  But  it  is  also  true  that  negligence  fix- 
ing responsibility  for  a  fall  also  carries  with 
it  responslUlity  for  all  its  consequences, 
though  the  result  may  be  unusually  disas- 


trous. Thus,  to  use  the  same  Illustration  of 
a  carpenter  working  on  a  house,  if  he  falls 
because  the  master  has  furnished  a  defective 
and  unsafe  platform  to  stand  on,  and  there- 
by falls  on  sharp  stones,  causing  death,  where 
only  slight  injuries  would  otherwise  occur, 
the  master  is  liable  for  the  death.  We  knoW 
of  no  case  that  would  exempt  defendant  from 
liability  for  all  the  injuries  received  by  plain- 
tiff, provided  defendant  Is  responsible  for 
causing  his  fall,  although  it  is  true  that  plain- 
tiff's injuries  would  have  been  slight,  and 
probably  negligible,  had  it  not  been  that  his 
foot  came  In  contact  in  a  peculiar  manner 
with  the  exposed  tie;  and  this  is  true  re- 
gardless of  any  n^ligence  connected  with 
this  tie  being  exposed.  When  the  master 
should  anticipate  that  any  injury  is  likely  to 
result  from  his  negligence,  be  is  liable  for  all 
that  does  naturally  occur.  McDonald  v.  Rail- 
road, 219  Mo.  468,  491,  492,  118  S.  W.  78,  16 
Ann.  Cas.  810,  and  cases  cited. 

The  Jury  was  required  to  and  did  find 
that  both  alleged  grounds  of  negligence  exist- 
ed; L  &,  that  both  the  proximate  and  re- 
mote cause  of  plaintiff's  injury  arose  from 
defendant's  negligence.  Such  finding  as  to 
the  remote  cause,  the  condition  of  this  track, 
was  not  necessary  to  fix  liability  and  is  im- 
materiaL  The  point  on  which  this  appeal 
must  turn,  therefore,  Is  whether  there  is  ac- 
tionable negligence  in  defendants'  furnishing 
plaintiff  with  a  claw  bar  which,  because  of 
wear  or  faulty  construction,  was  so  rounded 
and  smooth  on  the  edges  and  points  of  the 
claws  as  to  cause  It  to  slip  when  used  to  re- 
move bolts  in  the  course  of  plaintiff's  work. 

[4]  Conceding  that  such  defect  existed  and 
that  same  caused  the  claw  bar  to  slip,  and 
thus  set  in  motion  the  chain  of  successive 
events  culminating  in  plaintiffs  injury,  the 
defendant  seeks  to  avoid  liability  on  various 
grounds.  The  first  and  most  serious  one  Is 
that  the  claw  bar  was  a  simple  tool,  any  de- 
fect in  which,  and  when  and  how  to  avoid 
injury  therefrom,  was  as  well  or  better 
known  and  easily  discovered  by  the  work- 
man as  the  master — a  tool  so  simple  and  the 
defect  so  obvious  that  the  master  should  not 
be  held  liable  for  failure  to  inspect  and  dis- 
cover such  defect  for  the  workman.  The  doe- 
trine  thus  invoked  has  received  some,  though 
slight,  recognltlcm  in  this  state.  Blundell  v. 
Mfg.  Co.,  189  Mo.  552,  562,  88  8.  W.  103; 
Anderson  r.  Box  Co.,  103  Mo.  App.  382,  77 
S.  W.  486;  Rahm  v.  Railroad,  129  iio.  App. 
679,  108  S.  W.  570;  Beckman  t.  Brewing 
Co.,  98  Mo.  App.  555,  561,  72  S.  W.  710 ;  Lowe 
v.  RaUroad,  265  Mo.  587, 178  S.  W.  442.  This 
doctrine  was  discussed  and  its  application 
narrowly  limited  in  Harris  v.  RaUroad,  146 
Mo.  App.  524,  124  S.  W.  676.  That  case,  on 
reaching  the  Supreme  Court,  went  off  on  the 
ground  of  contributory  negligence.  250  Ma 
567,  157  S.  W.  564. 

PlalnUff  was  59  years  of  age,  a  skilled  car- 
penter, and  had  woiiEfid(&r  defeudamt  rail- 
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road  for  8  years  as  a  car  repairer.  There 
were  19  tracks  in  the  yards,  and  the  nnmber 
of  car  repairers  rarled  from  400  to  1,000. 
Each  car  repairer  was  furnished  a  kit '  of 
tools,  but  this  did  not  include  snch  heavy 
tools  as  jacks,  claw  bars,  and  pinch  bars. 
These  bars  were  left  laying  about  the  yards 
as  used.  There  were  a  number  of  them,  some 
12  to  15,  about  the  yards.  The  one  used  by 
plaintiff  was  found  near  his  place  of  work. 
He  says  be  made  a  casual  inspection  of  it, 
saw  nothing  wrong,  thought  it  was  all  right, 
BDd  proceeded  to  use  it  He  made  no  par- 
tlcolar  inspection  or  test  to  see  if  it  would 
bold  on  the  bolt  He  placed  the  claws  un- 
der the  head  of  the  bolt  threw  his  weight 
on  it  and  it  slipped,  and  he  fell.  An  exami- 
nation after  the  injury  showed  that  the 
claws  of  this  bar  were  worn  ofC  and  rounded 
and  would  not  go  clear  around  the  bolt,  and 
this  caused  It  to  slip.  PlalntlfC  did  not  look 
for  any  other  claw  bar  till  after  his  injury, 
and  then  found  another  "away  up  In  the 
yards."  It  took  him  from  15  to  20  minutes 
to  find  another  bar. 

We  are  persuaded  that  the  doctrine  should 
not  be  applied  to  defeat  plaintitrs  recovery 
18  a  matter  of  law  under  the  facts  in  this 
case.  This  daw  bar  in  question  was  not  a 
tool  in  frequent  use  by  plaintiff,  and  was 
iiot  furnished  for  his  special  or  exclusive  use. 
It  was  not  under  his  control  or  inspection. 
Several  such  claw  bars  were  furnished  and 
left  in  the  yards  for  general  use  by  the  nu- 
merous employes  whenever  needed.  When 
plaintiff  had  need  of  oae  on  this  occasion  be 
found  this  one  near  his  place  of  work,  and, 
aa  he  says,  he  merely  glanced  at  it  and,  see- 
ing no  defect  be  proceeded  to  use  it  It  is 
also  tme  that  a  person  standing  on  the 
ground  and  using  a  claw  bar  to  draw  spikes, 
as  In  tbe  Harris  Case,  supra,  or  using  a  pick 
to  remove  ties  as  in  the  Lowe  Case,  supra. 
Is  in  lltUe  danger  of  being  injured  from  a 
defect  In  so  common  and  simple  a  tool.  Tet 
it  would  be  quite  different  with  one  doing 
work  as  plaintiff  was  while  standing  on  a 
narrow  elevated  position.  In  such  position 
tbe  slipping  of  the  daw  bar  would  be  far 
more  Ukely  to  result  in  injury.  This  case 
therefore  falls  more  nearly  in  the  dass 
where,  though  tbe  tool  itself  Is  simple,  the 
work  is  complkated  and  dangerous.  Harris 
T.  Rallioad.  146  Mo.  App.  624,  6S6,  547,  124 
S.  W.  67e. 

It]  Nor  do  we  think  this  case  calls  for  the 
application  of  the  rule  oC  contributory  neg- 
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llgence,  in  that  plaintiff  himself  selected  the 
defective  tooL  It  is  true  that  there  were  oth- 
er such  tools  in  the  yards,  and,  had  plaintiff 
known  of  or  discovered  a  defect  in  this  one, 
he  might  be  hdd  negligent  as  a  matter  of 
law  in  not  discarding  it  and  hunting  a  bet- 
ter one.  He  was  working  by  the  piece,  and 
naturally  would  use  the  tools  at  hand  so  as 
to  save  time,  and,  with  no  knowledge  of  any 
defect  he  should  not  be  condusively  held 
negligent  for  not  more  closely  inspecting  this 
tool  and  then  going  to  the  trouble  and  delay 
of  looking  through  the  yards  for  a  better 
one. 

[S]  Nor  can  we  bold  plaintiff  guilty  of  con- 
tributory negligence  in  his  manner  of  using 
tbe  claw  bar  in  that  be  "Jerked  down  on  it" 
in  trying  to  pull  this  bolt  It  is  evident  that 
It  took  considerable  force  to  move  this  bolt 
and  .this  expression  was  plaintiff's  way  of 
saying  that  considerable  force  was  applied. 
This  case  differs  from  both  tbe  Lowe  Case 
and  the  Harris  Case,  supra,  in  that  plaintiff 
did  not  know  or  have  reason  to  believe  that 
the  daw  bar  was  defective  and  might  s^p. 
Tbe  respective  plaintiffs  in  those  cases  were 
held  guUty  of  contributory  negligence  in  that 
knowing  of  the  defective  tool  and  what 
might  result  therefrom,  they  took  no  precau- 
tions for  thdr  own  safety  in  the  manner  of 
Its  use.  These  questions  of  contributory  neg- 
ligence were  properly  submitted  to  tbe  jury, 
and  its  finding  thereon  is  concluslTe. 

[7]  The  verdict  was  for  only  $1,000  for  the 
loss  of  plaintiff's  leg.  This  is  accounted  for 
by  the  fact  that  the  evidence  showed  that 
plaintiff's  leg  was  already  diseased,  having 
what  is  termed  an  aneurism  or  diseased  ar-; 
tery  below  the  knee.  The  medical  evidence 
is  to  the  effect  that  this  aneurism  was  tbe 
real  and  probably  the  only  cause  of  the  leg 
having  to  be  amputated.  There  is  evidence, 
however,  that  the  Injury  sued  for  aggravated 
this  already  considerably  developed  diseased 
condition.  The  Jury  was  instructed  that  If 
they  found  that  plaintiff's  leg  was  already 
diseased  to  take  such  fact  In  consideration  in 
estimating  damages.  This  the  Jury  doubtless 
did,  and  we  are  not  willing  to  hold  that  there 
is  no  substantial  evidence  of  plaintiff  re- 
ceiving any  injury  from  the  accident  in  ques- 
tion, and  that  is  all  defendant  asks  us  to  do. 

The  Judgment  will  therefore  be  afllrmed. 

BOBBRTSON.  P.  J.,  and  FABBINOTON, 
J.,  concur. 
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KISINGER  T.  BEGLET.    (No.  1790.) 

(Springfield  C!oart  of  Appeals.    MiasonrL    Dee. 
16,  1916.) 

1.  Appeal   ahd   Ebeok    <3=»882C12)— Gbotjhd 

FOB   BaVBBaAI^-lNSTK0CTlON8. 

In  an  action  for  a  balance  due  for  services, 
the  giving  of  defendant's  instruction  alleged  to 
be  in  cpnflict  with  a  correct  instruction  given 
for  plaintiff  did  not  make  plaintiffs  instraction 
erroneous  so  as  to  require  a  reversal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3602;  Dec  Dig.  <S=>8S2 
(12).] 

2.  Pbincifai.  and  Agent  €=3Z1 — Existeiicb 

or  AQENCT— DiBECTION  OF  Vebdict. 
Where,  in  an  action  against  two  defendants 
for  services,  the  evidence  was  conflicting  on  the 
issue  whether  one  defendant  acted  as  the  other's 
agent  in  employing  plaintiff,  the  court  properly 
refused  to  direct  a  verdict  for  the  alleged  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  722,  723 ;  Dec.  Dig.  «=s>24.J 

3.  Account  Stated  ®s»l—PLKADiNa— Action 
roB  Sebvices. 

An  action  for  a  balance  due  for  services  was 
not  an  action  on  an  account  stated,  where  there 
was  no  allegation  that  plaintiff  stated  the  ac- 
count to  defendants  and  that  either  defendant 
agreed  to  its  correctness  and  promised  to  pay  the 
balance  due. 

[Eid.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §}  IS ;  Dec  Dig.  «s>l.l 

Appeal  from  Circuit  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  J.  D.  Blsinger  against  George 
Begley,  Junior,  and  another.  From  Judg- 
ment for  plaintiff,  the  defendant  named  ap- 
peals.   Affirmed. 

John  A,  Gloriod,  of  Poplar  Bluft,  for  appel- 
lant B.  J.  Puckett,  of  Poplar  BluC,  for  re- 
spondent 

STUEGIS,  J.  The  plaintiff  was  convinc- 
ed that  there  was  a  balance  due  him  of 
$136.60  for  his  services  In  holding  and  taking 
care  of  a  farm  and  farm  house  owned  by  de- 
fendant Begley,  but  in  charge  of  defendant 
Blankensblp,  and  as  each  of  said  parties, 
while  admitting  the  correctness  of  his  claim, 
insisted  that  the  other  was  the  proper  one 
to  pay,  he  brought  suit  against  both.  He  al- 
leges that  he  was  employed  by  and  worked 
for  defendants  for  sis  months  at  |45  per 
month,  and  had  been  paid  $133.40,  leaving  a 
balance  as  stated.  With  bis  claim,  first  filed 
In  a  Justice  court,  was  filed  a  statement  of 
the  account  charging  defendants  wtth  six 
months'  work  at  $45  per  month,  amounting 
to  $270,  and  giving  credit  for  various  items 
of  payment  with  dates  amounting  to  $133.40, 
and  showing  a  balance  due  of  $136.60.  The 
real  contest  was  whether  defendant  Blanken- 
ship  had  authority  to  and  did  employ  plain- 
tiff for  and  on  behalf  of  defendant  Begley, 
or  whether  he  should  be  held  personally. 
The  Jury  found  for  plaintiff  and  against  de- 
fendant Begley  only. 


It  appears  from  the  record  that  defendant 
Begley  was  anxious  to  get  and  hold  posses- 
sion of  a  certain  house  and  land  which  he 
claimed  to  own,  though  we  are  not  inform- 
ed as  to  who  was  the  adverse  claimant  or  the 
circumstances  of  such  claim.  Neither  de- 
fendant makes  any  contest  of  the  fact  that 
plaintiff  was  selected  as  the  proper  man  to 
hold  possession  of  ttiese  premises,  and  so 
strenuous  were  his  duties  that  be  kept  a 
Colt's  automatic  and  a  shotgun  as  his  com- 
panions. He  says  the  price  he  was  to  re- 
ceive was  very  low  for  these  services ;  and  to 
this  we  agree. 

[1,2]  As  to  the  contract  of  hiring,  plain- 
tiff says  that  defendant  Blankenship  hired 
him,  but  that  he  understood  that  Blanken- 
ship was  acting  for  defendant  Begley,  who 
was  to  be  the  paymaster  and  who  did  after- 
wards pay  him  In  part  Defendant  Blanken- 
sblp testified  that  defendant  Begley  authoriz- 
ed and  directed  him  to  employ  plaintiff,  and 
that  he  did  so  as  Begley's  agent  and  on  his 
behalf.  All  this  Is  denied  by  defendant  Beg- 
ley, who  claims  Blankensblp  employed  him 
on  his  own  account  as  be  had  rented  the  land 
and  wanted  possession.  This  was  a  sharply 
drawn  Issue,  and  plaintlfTs  Instruction  on 
this  point  Is  short  and  simple.    It  reads: 

"The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  J.  D.  Risinger  was 
employed  by  E.  H.  Blankenship  under  and  by 
the  consent  of  defendant  Begley  to  hcrid  posses- 
sion and  work  on  the  farm  at  Uie  price  and 
sum  of  $45  per  month,  then  your  verdict  should 
be  for  the  plaintiff,  provided  you  further  be- 
lieve Begley  agreed  to  pay  for  Risinger's  serv- 
ices." 

If  defendant's  Instruction  on  this  same 
point  Is  confiictlng  therewith,  as  be  claims, 
then  that  Is  his  fault  and  does  not  make 
plaintiff's  Instruction  erroneous.  It  Is  sel- 
dom that  the  giving  of  an  instruction  for 
defendant  which  ccmfllcts  with  a  correct  In- 
struction given  for  plaintiff  can  woi^  a 're- 
versal of  the  case  when  the  verdict  Is  for 
plaintiff.  On  reading  the  instructions,  how- 
ever, we  do  not  find  any  material  conflict 
therein.  What  we  have  said  also  disposes 
of  the  point  that  a  verdict  should  have  been 
directed  for  defendant  Begley  for  lack  of 
evidence  to  sustain  the  same. 

[3]  Another  point  is  that  plaintiff  sued  oQ 
an  account  stated  and  was  allowed  to  recov- 
er on  an  open  account.  The  principle  is  in- 
voked that  a  plaintiff  cannot  sue  on  one 
cause  of  action  and  recover  on  another.  To 
this  plaintiff  replies  that  plaintiff's  state- 
ment of  his  claim  Is  no  nearer  a  stated  ac- 
count than  It  is  an  Indictment  for  murder. 
No  authorities  are  cited.  PlalntUTs  couutei 
suggestion  raises  a  novel  and  interesttng  com 
parlson.  It  will  suffice,  however,  for  this 
court  to  decide  that  plaintiff's  claim  la  not 
founded  on  an  account  stated.  There  la  no 
allegation  that  plaintiff  stated  the  account  to 
defendants  and  that  either  agreed  to  Its  cor- 
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rectneiss  and  promised  to  pay  the  balance 
doe. 

It  the  Terdlct  and  judgment  are  for  the 
wrong  party,  as  defendant  claims,  the  Jury 
Is  to  blame  therefor,  and  this  conrt  cannot 
correct  such  an  error  even  If  it  exists^  though 
we  do  not  so  decide. 

The  Judgment  mast  he  atDrmed. 


FARRINGTON.    J.,    concors. 
SON,  P.  J.,  not  Bitting. 


BOBEBT- 


BUOKMSB  T.  MIDIiAND  FARM  ft  LAND 
CO.    (No.  1829.) 

(Springfield  Conrt  of  Appeals.    Missouri.    Dee. 
16,  1816.) 

1.  Apfbai.  ahd  Bbbob  «=3l71(2)— Thkobt  or 
Case. 

Where  attorneys  for  both  parties  announce 
in  trial  conrt  that  they  wQl  try  the  case  as  one 
in  equity,  such  theory  nt  the  case  ccmtrols  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ${  llSl-1166;  Dec.  Dig.  <g=» 
171(2).] 

2.  Bqttitt  4=399(1)  —  AWAKDCra  Cokfuetb 

BEX.IBT. 

Where  a  case  is  submitted  by  both  parties 
as  one  in  equity,  the  conrt  will  decide  the  whole 
innes,  and  award  complete  relief,  although  the 
rights  of  the  parties  are  strictly  leeal,  and  the 
final  remedy  granted  Is  <nie  which  might  be 
conferred  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  104-109,  111,  114;  Dec.  Dig.  «fr=>39(l).] 

3.  SpBcmo  P^ooBMAiroB  «s>99  —  BiaHx  — 
Pleadinos. 

Where  a  yendee  sued  on  an  orchard  contract 
for  damages  for  failure  of  vendor  to  plant  and 
care  for  trees  as  agreed,  and  the  yendor  made 
general  denial  and  asked  for  specific  perform- 
ance, and  the  case  was  submitted  in  equity,  the 
vendor,  although  failing  to  perform,  was  entitled 
to  specific  performance  on  allowing  damages  for 
such  failure  to  perform;  the  vendee  not  asking 
rescission,  but  that  he  be  made  whole  by  al- 
lowance of  damages. 

[Ed.  Note.— Fbr  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  K  298-304;  Dec.  Dig.  «=» 
99.1 

Robertscm,  P.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Oreene  Coun- 
ty ;   Guy  D.  Klrby,  Judge. 

Action  by  R.  A.  Buckner  against  the  Mid- 
land Farm  ft  Lend  Ciompany.  From  Judg- 
ment, plaintiff  appeals.  Modified  and  af- 
firmed. 

Lee  B.  Ewlng,  of  Jefferson  City,  and 
Wright  Bros.,  of  Springfield,  for  appellant 
H.  D.  Green,  of  West  Plains,  and  Sebree  ft 
Orr,  of  Springfield,  for  respondent 


B0BERT80N,  P.  J.  The  defendant  la  in- 
coTTfiomteA  under  the  lairs  of  Iowa  and  au- 
thorized to  do  business  In  this  state.  Some 
time  prior  to  1912  it  purchased  a  great  many 
acres  of  land  near  KoshlMmong,  in  Oregon 
county,  and  began  the  planting  of  orchards 


and  the  selling  of  the  land  In  small  tracts. 
Defendant  had  its  principal  office  and  place  of 
business  at  Des  Moines,  Iowa,  and  from 
that  point  it  did  its  advertising  and  corre- 
sponded with  prospective  and  actual  purchas- 
ers. Hie  plaintiff  saw  defendant's  advertise- 
ment, and  upon  making  further  Inquiry  con- 
cerning the  proposition  he  received  a  cir- 
cular from  defendant  which  contained  a  map 
showing  what  was  designated  as  the  Kosh- 
konong  peach  district  and  also  a  plat  of  the 
land  owned  by  the  defendant  The  circular 
stated  that: 

"We  will  sell  you  one  of  these  ten-acre  tracts, 
develop  and  care  for  same  for  a  period  of  three 
years,  and  at  that  time  deliver  to  you  an  or- 
chard of  1,600  Elberta  peach  trees  of  bearing 
age." 

The  circular  contained  many  statements 
concerning  the  productiveness  of  peadi  trees 
in  that  locality  and  the  value  of  such  or- 
chards. This  circular  was  accompanied  tjy 
a  letter  from  defendant  to  the  plaintiff,  and 
after  some  correspondence  and  negotiations 
between  the  plaintiff  and  representatives  of 
the  defendant  the  plaintiff  made  a  formal 
written  application  upon  a  blank  famished 
by  the  defendant  for  20  acres  of  land  known 
as  blocks  numbered  1  and  2.  The  applica- 
tion stated  that  the  plaintiff  directed  the 
defendant  to  prepare  the  ground  and  plant 
it  to  Elberta  peaches  and  to  "care  for  the 
same  for  a  period  of  three  years  from  the 
time  of  planting,  such  care  to  consist  of  pref- 
er cultivation,  pruning,  protecting,  and 
shaping  the  trees."  For  the  land  and  the 
orchard  so  planted  and  cared  for  the  plain- 
tiff agreed  to  pay  the  sum  of  $5,500.  Six 
hundred  of  this  was  remitted  with  the  ap- 
plication, and  he  was  to  pay  $50  <m  the  1st 
day  of  each  month  until  such  payments 
amounted  to  one-half  of  the  purchase  price. 
He  was  then  to  receive  a  warranty  deed  and 
ezecnte  his  note,  due  in  one  and  two  years, 
secured  by  a  deed  of  trust  on  the  land  for 
the  balance  of  the  purchase  price.  Included 
lif  the  application  was  also  a  provision  that 
the  defendant  should  build  a  house  on  each 
tract,  and  if  the  bouses  were  not  desired  by 
the  plaintiff,  a  deduction  of  $700  was  to  be 
made  from  the  purchase  price.  It  la  also 
stated  that,  if  the  defendant  accepted  the 
application,  a  contract  should  be  executed  by 
the  defendant.  The  application  was  accepted 
on  December  8,  1911.  T%e  contract  was  ex- 
ecuted, and  it  recited  that,  in  consideration 
of  the  application  (which  was  expressly  made 
a  part  of  the  contract)  for  20  acres  of  peach 
land  fully  developed,  accompanied  by  the 
$6(X>,  and  in  consideration  of  the  agreement 
to  make  the  monthly  payments,  the  defend- 
ant agreed  to  execute  a  warranty  deed  for 
the  land  fully  developed.  The  defendant  also 
agreed  therein  to  clear  the  land,  plant  the 
required  number  of  fruit  trees,  and  care  for 
the  orchard  for  the  period  of  three  years 


■^ 
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according  to  tlte  application.  The  defendant 
planted  the  trees,  but  not  according  to  con- 
tract, as  contended  by  plaintiff,  a  question  to 
be  hereafter  discussed,  the  plaintiff  made  the 
payments  to  and  Including  March,  1914,  thus 
making  a  total  sum  paid  of  $1,900,  and  In 
April,  1914,  a  breach  occurred  between  the 
parties,  resulting  In  this  litigation.  The 
plaintiff  apparently  elected  to  take  credit  for 
the  $700  provided  for  the  bouse.  It  Is  claim- 
ed by  plaintiff  that  the  orchard  became 
worthless. 

In  May,  1916,  this  action  was  brought  in 
Oregon  county,  the  plaintiff  alleging: 

The  failure  of  defendant  to  comply  with  its 
"contract  in  this,  to  wit:  That  It  did  not  set 
out  said  orchard  at  the  first  planting  season 
after  December  19.  1911;  that  It  did  not  put  the 
land  In  good  condition  for  planting  before  set- 
tinsT  out  the  trees;  that  it  did  not  set  ont  trees 
of  good  quality  on  said  tract;  that  it  did  not 
set  out  aaid  orchard  in  a  good  husbandmanlike 
manner;  that  it  did  not  set  out  160  trees  to 
each  acre;  that  it  did  not  properly  or  skillfully 
.  coltlTate,  prune,  shape,  protect,  and  care  for 
the  trees  set  out  in  said  orchard;  that  it 
did  not  tnm  over  to  plaintiff  said  tract  of  land 
containing  3,200  peach  trees  in  good  condition 
and  of  bearing  age,  and  at  the  end  of  said 
three-year  period  in  1915,  and  did  not  execute 
and  deliver  to  plaintiff  a  warranty  deed  to  said 
tract  of  land." 

To  this  answer  the  defendant  filed  a  gen- 
eral denial  and  set  up  the  copy  of  the  ap- 
plication and  contract,  alleged  that  it  had 
complied  with  all  of  the  terms  and  provisions 
thereof  and  that  the  plalatlS  had  not  made 
the  payments  as  therein  provided  for  and 
prayed  Judgment  for  the  balance  due  to  be 
satlsfled  by  the  payment  of  cash  and  the 
notes  secured  by  a  deed  of  trust  as  provided 
for  In  said  application  and  contract  upon  the 
delivery  to  plaintiff  of  the  warranty  deed, 
and  for  general  relief.  A  change  of  venae 
was  taken  by  defendant,  and  the  case  was 
sent  to  and  tHed  In  Greene  connty. 

Immediately  preceding  the  introduction  of 
testimony  one  of  the  attorneys  for  defend- 
ant remarked  that: 

"Tb«  defendant's  answer  sets  ap  matters  ask- 
ing for  specific  performance  of  the  contracts 
sued  <m  and  for  equitable  relief.  We  think  the 
case  is  an  equitable  case." 

To  which  an  attorney  for  plaintiff  replied: 
"We  will  try  the  case  before  the  chancellor." 

The  plaintiff  then  proceeded  to  the  intro- 
duction of  his  testimony,  and  the  trial  took 
the  regular  course  of  a  trial  to  the  court 
As  the  result  of  the  trial  the  court  found 
that  the  plaintiff  had  sustained  damages  in 
the  sum  of  $900  on  account  of  the  failure  of 
the  defendant  to  properly  care  for  the  or- 
chard, and  that  after  deducting  that  amount 
from  the  purchase  price  the  defendant  was 
entitled  to  have  the  contract  fully  performed, 
and  ordered  the  defendant  to  execute  the 
plaintiff  a  warranty  deed,  the  plaintiff  to 
deliver  to  defendant  his  two  promissory  notes 
for  $1,000  each,  and  that  the  defendant  have 
Judgment  for  |2,000  to  be  aatlsfied  by  execut- 


ing said  notes  within  80  days;  otherwise  to 
have  execution  therefor.  The  plaintiff  has 
appealed. 

The  rule  that  an  action  at  law  Is  convert- 
ed  Into  one  in  equity  by  the  filing  of  an  an- 
swer  may  have  no  place  in  this  case.  The 
answer  denies  the  allegations  of  the  petition 
and  prays  for  equitable  relief,  but  this  may 
not  convert  the  plaintiff's  action  Into  a  suit 
in  equity.  Grayson  v.  Weddle,  80  Mo.  39,  42. 
Had  defendant  confessed  the  allegations  of 
plaintifTs  petition  and  sought  to  avoid  the 
effects  thereof  by  a  plea  for  equitable  re- 
lief, based  on  allegations  Justifying  it,  then 
the  action  wonld  have  been  wholly  converted 
into  one  In  equity.  Schuster  t.  Schuster,  93 
Mo.  438,  443,  6  S.  W.  259;  Allen  v.  Logan, 
96  Mo.  691,  698,  10  S.  W.  149;  Betzler  ft 
Clark  V.  James,  227  Mo.  275,  390,  891,  126 
S.  W.  1007.  We  refer  to  these  matters  with- 
out deciding  them,  because  it  has  been  inti- 
mated that  the  trial  of  other  similar  cases 
await  the  result  of  this,  and  if  they  are  to 
be  tried  less  confusion  will  arise  if  the  es- 
tablished rules  of  procedure  are  recognized 
and  followed. 

The  trial  court  found  that  defendant  had 
not  complied  with  Its  contract,  and,  since  de- 
fendant has  not  appealed,  and  has  thereby 
signified  Its  willingness  to  accept  that  as  a 
correct  ruling,  we  might  so  treat  it,  and  de- 
cide the  case  on  that  theory;  bnt,  as  we 
think  the  trial  court's  finding  must  be  upheld 
upon  this  point,  and  this  is  to  be  treated  as 
a  snit  In  equity,  we  shall  not  base  our  con- 
cliudona  on  the  technical  attitude  in  which 
defendant  Is  placed  by  Its  failure  to  appeaL 
We  shall  as  briefly  as  we  think  proper  re- 
view the  testimony  and  discuss  the  contract. 

It  will  be  observed  In  reading  the  assign- 
ments of  the  breaches  of  the  contract  by  de- 
fendant, which  are  celled  above,  and  which 
are  based  an  previous  allegations  in  the  peti- 
tion of  said  things  the  defendant  agreed  to 
do,  that  the  failure  of  many  things  are 
charged  that  are  not  expressly  provided  for 
in  the  contract  The  plaintiff  contends  that 
all  of  matters  complained  of  must  be  con- 
strued as  coming  within  the  spirit  ot  the 
contract  when  construed  In  the  light  of  the 
facts  and  circumstances  surrounding  Its  exe- 
cution and  performance.  The  defendant 
quotes  and  relies  on  the  old  test  of: 

"Tell  me  what  you  have  done  under  a  dceo, 
and  I  will  teU  yon  what  that  deed  means." 

So  that  we  have  no  serious  controversy 
over  the  law  of  this  phase  of  the  case,  but 
concerning  the  facts. 

One  contention  is  as  to  when  the  trees 
should  have  been  planted  under  this  con- 
tract In  November  before  plaintiff  signed 
the  application  In  December  be  visited  the 
orchard  district  and  there  talked  with  a  rep- 
resentative of  this  defendant  He  was  as- 
sured that  the  orchard  would  be  planted  be- 
fore Christmas;  that  the  company's  teams 
were  idle.  and^tl^e^^^^^Ji^  pat  to  work 


Ma) 


BUCKNEB  V.  MIDLAND  FARM  A  LAND  00. 


421 


wlUiln  a  week  plowing  and  cross-plowing  the 
land.  Tills  testimony  is  nndenled.  Later, 
and  evidently  before  the  application  was  re- 
ceived by  defendant,  the  said  representative 
wrote  plaintiff  stating  that  the  teams  were 
at  work  plowing  the  40  acres,  of  which  the 
20  taken  by  plalntUC  was  a  part.  Under  date 
of  January  19,  1912,  after  plaintiff's  applica- 
tion was  accepted,  this  same  representative 
wrote  to  plaintiff  stating  that: 

"The  groond  is  prepared  for  planting,  and  as 
soon  aa  the  weather  conditions  are  all  right  we 
viU  have  the  trees  in  the  ground." 

There  was  uncontradicted  testimony  to  the 
effect  that  the  trees  shonld  have  been  plant- 
ed as  soon  as  the  frost  leaves  the  ground, 
and  that  trees  planted  as  late  aa  these  (about 
April  20th)  did  not  prodoce  the  best  results. 
As  a  matter  of  fact  there  was  no  plowing 
done  until  in  April  on  plaintiff's  tract,  and 
then  only  one  way.  The  contract  which  de- 
fendant executed  and  delivered  to  plaintiff 
contemplated  and  must  be  construed  to  mean 
that  defendant  would  do  all  things  which 
were  usually  done,  under  the  same  or  simi- 
lar conditions,  by  those  engaged  in  this  line 
of  business,  and  also  the  things  that  it 
intentionally  led  plaintiff  to  believe,  before 
he  signed  bis  application,  would  be  done,  if 
plaintlfC  relied  thereon,  and  by  reason  there- 
of entered  into  the  contract  thinking  that 
woald  be  its  constructitHi.  We  have  no  doubt 
of  the  correctness  of  the  plaintiff's  ctwten- 
tion  that  the  trees  were  not  planted  suffi- 
ciently early.  Tben  is  testimony  tending  to 
prove  that  the  trees  were  poorly  set,  but,  as 
it  is  meager,  we  shall  pass  that  question  and 
annoonce  no  conclusion  thereon. 

That  good  husbandry  demanded  that  the 
land  where  the  trees  were  set  be  cultivated 
is  shown  by  the  testimony  of  all  witnesses 
on  that  question.  The  defendant  failed  to 
meet  this  requirement.  It  undertakes  to  ex- 
cuse this  from  the  fact  that  the  spring  and 
summer  of  1912  was  a  very  dry  <Mie,  but 
again  the  uncontradicted  testimony  is  that 
the  early  part  of  it  was  wet.  The  further 
tact  is  likewise  disclosed  that  when  gronAd 
is  properly  plowed  in  the  winter  or  early 
spring  no  drought  thereafter  renders  it  too 
dry  for  cultivation.  Such  cultivation  is  es- 
pecially beneficial  in  dry  weather.  A  few 
rows  of  com  were  planted  between  the  trees. 
The  trees  were  never  sprayed  or  pruned. 
There  was  but  little,  if  any,  cultivation  of 
the  corn.  Many  trees  died  of  the  first  year's 
planting.  Every  year  there  were  trees  that 
bad  to  be  replaced,  and  at  the  time  the  con- 
troversy arose  which  led  to  this  suit  plain- 
tiff claims  it  had  become  evident  to  him,  in- 
experienced as  he  claims  to  have  been  in  this 
line  of  business,  that  the  orchard  on  his 
piece  of  land  was  not  up  to  the  standard  of 
what  orchards  usually  were  at  that  age  when 
properly  planted  and  cared  for.  The  wit- 
nesses for  defendant  conceded  the  necessity 
of  proper  plowing  before  setting  the  trees  out 
and  of  cultivation  thereafter.    The  defend- 


ant bad  in  charge  at  the  time  the  trees  were 
set  out  and  for  some  time  thereafter  a  local 
manager  by  the  name  of  Moore,  and  it  was 
shown  by  statements  made  by  Benson,  who 
afterwards  became  manager,  that  Moore  not 
only  made  no  effort  to  comply  with  the  c<m- 
tract,  but  refused  to  allow  such  work  to  be 
done  as  was  contemplated  by  its  terms. 
There  is  some  testimony  that  plaintiff  under- 
took to  interest  his  friends  and  acquaintances 
in  defendant's  proposition,  even  after  it  is 
claimed  he  should  have  discovered  that  de- 
fendant was  not  complying  with  its  contract 
with  him.  If  plaintiff  did  this  under  such 
circumstances,  we  cannot  see  how  that  could 
excuse  defendant  from  living  up  to  its  con- 
tract We  are  not  convinced  that  at  the 
time  plaintiff  was  undertaking  to  Interest 
\)thers  after  he  bad  become  aware  of  the 
true  conditions.  The  trial  court  properly 
found  that  the  defendant  did  not  properly 
care  for  the  orchard,  and  we  uphold  that 
finding.  We  also  conclude  that  the  ground 
was  not  properly  prepared  for  the  trees  be- 
fore they  were  planted. 

The  most  difllcnlt  question  to  be  deter- 
mined under  the  evidence  is  the  amount  of 
the  damages  plaintiff  should  recover.  The 
plaintiff  adopts  as  his  measure  of  damages 
the  difference  between  the  value  of  the  land 
with  an  orchard  such  as  defendant  grew 
thereon  and  the  value  of  the  land  with  an 
orchard  such  as  would  have  been  thereon  had 
defendant  complied  with  the  contract  This 
the  defendant  does  not  challenge.  We  find 
the  land  with  an  orchard  thereon  of  the  kind 
defendant  would  in  all  probability  have 
grown  if  the  contract  on  its  part  had  been 
carried  out  to  have  been  worth  not  less 
than  $276  per  acre,  but  that  the  land  with 
the  orchard  actually  produced  thereon  was 
worth  not  to  exceed  $100  per  acre.  The  dif- 
ference was  therefore  $175  per  acre,  or  a  to- 
tal of  $3,500.  This  amount  should  have  been 
assessed  instead  of  $000,  the  sum  allowed  by 
the  trial  court  as  plaintiff's  damages. 

The  next  question  to  decide  is  whether  or 
not  a  court  of  equity  should  decree  spedfle 
performance  where  it  is  found  that  the  party 
seeking  such  relief  has  not  complied  with  the 
contract  to  be  thus  enforced.  The  plaintiff 
asserts  that  no  such  relief  should  be  grant- 
ed, and  the  defendant  offers  no  argument  or 
authorities  to  sustain  the  action  of  the  court 
in  this  regard.  We  doubt  if  any  authority 
can  be  found  for  such  a  course.  In  fttct  it 
is  stated  in  defendant's  brief  that: 

"No  one  is  entitled  to  a  decree  of  specific  per- 
formance without  allegation  and  proof  of  per- 
formance of  the  conditions  precedent  thereto." 

Then  defendant  argues  that  it  performed, 
but  plaintiff  did  not  The  trial  court  held 
the  contrary,  and  we  sustain  that  holding. 
The  plaintiff  did  comply  with  the  contract, 
and  made  his  payments  up  until  the  time  the 
controversy  arose  that  culminated  in  this 
suit,  but  the  defendant  long  prior  thereto  had 
defaulted.     Under    such    drcumstanoes^  LS 
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shoald  not  bare  a  decree  of  spedflc  perform- 
ance. It  is  80  held  In  decisions  of  the  Su- 
preme Court  of  this  state.  Lanyon  v.  Chea- 
ney,  186  Mo.  640,  551,  and  552,  85  S.  W.  568 ; 
Ck>mpton-Hlll  Improvement  Co.  t.  Tower's 
Executors  and  Devisees,  158  Mo.  282,  292,  50 
S.  W.  239. 

The  other  judges  do  not  agree  with  my 
views  as  to  the  amount  of  plaintUTs  damages 
or  as  to  that  part  of  the  judgment  concern- 
ing spedficperformance  as  stated  in  their  sep- 
arate concurring  opinion.  The  result,  how- 
ever, is  that  the  judgment  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
modify  the  judgment  as  directed  in  said  sep- 
arate opinion. 

It  is  so  ordered. 

FARRINGTON,  J.  (concurring  in  part). 
We  think  the  decree  of  the  trial  court  should 
be  affirmed  In  all  particulars  except  as  to  the 
amount  of  damages  allowed  the  plaintiff. 
After  carefully  considering  the  evidence  on 
the  question  of  the  damage  to  the  orchard 
by  reason  of  the  failure  on  defendant's  part 
to  fully  carry  out  and  perform  its  agree- 
ments, we  think  It  shows  that  the  damages 
sustained  by  plalntlfr  amount  to  $1,900, 
which  is  $1,000  more  than  was  allowed  by  the 
trial  court 

Appellant  seriously  contends  in  this  court 
that  the  decree  of  the  trial  court  is  errone- 
ous, In  that,  having  found  that  the  defendant 
had  breached  its  contract,  the  trial  court 
then  decreed  specific  performance  of  the  con- 
tract after  crediting  the  amount  of  the  dam- 
ages sustained  by  reason  of  the  breach. 

We  are  dted  by  appellant  to  authorities 
holding,  and  we  are  fuUy  cognizant  of  the 
rule  In  equity,  that  specific  performance  of  a 
contract  wlU  generally  be  denied  to  one  who 
cannot  show  a  substantial  compliance  with 
bis  part  of  the  contract 

We,  however,  do  not  believe  that  this  rule 
applies  to  the  case  before  us,  or  that  appel- 
lant's position  and  Insistence  that  we  Increase 
the  damages  allowed  Is  consistent  with  the 
position  taken  as  to  specific  performance. 

If  his  suit  for  damages  now  stands  as  pure- 
ly one  at  law,  then  all  we  are  permitted  to 
do  is  to  read  the  record  produced  to  deter- 
mine whether  or  not  there  Is  any  substantial 
evidence  to  uphold  the  verdict,  and  unques- 
tionably this  record  contains  evidence  which 
tends  to  uphold  the  verdict  and  judgment  for 
damages  in  the  amount  allowed. 

[1, 2}  We  have  not  treated  the  case  as  one 
at  law,  for  the  reason  that  It  appears  in  the 
abstract  furnished  that  both  the  attorneys 
for  plaintiff  and  the  attorneys  for  defendant 
announced  to  the  trial  judge  that  they  would 
try  this  case  in  equity,  and,  having  submitted 
to  try  the  whole  controversy  in  equity,  the 
court  of  equity  thereby  acquired  jurisdiction 
of  the  entire  controversy,  and,  since  this  is 
true,  the  rule  applies  that,  where  equity  once 
acquires  jurisdiction  of  a  portion  or  feature 


of  a  controversy,  it  will  generally  proceed  to 
decide  the  whole  Issues,  and  will  award  com- 
plete relief,  although  the  rights  of  the  par- 
ties are  strictly  legal,  and  the  final  remedy 
granted  is  of  the  kind  which  might  be  con- 
ferred by  a  court  of  law.  1  Pomeroy's  Eiqulty 
Jurisprudence  (3d  Ed.)  S  231;  16  Cyc.  106, 
107,  108;  Reybom  v.  MItcbeU,  106  Mo.  loc. 
dt  378,  16  S.  W.  692,  27  Am.  St  Rep.  350; 
Real  Estate  Saving  Inst  v.  Collonious,  63 
Mo.  loc.  dt  295. 

Therefore,  for  the  reaacm  that  both  plain- 
tiff and  defendant  treated  the  cause  of  ac- 
tion stated  in  the  petition  and  the  cause  of 
action  set  up  in  the  answer  as  of  such  a 
nature  as  to  invoke  the  jurisdiction  of  a  court 
of  equity,  and  because  both  parties  have 
asked  this  court  to  review  the  whole  case, 
Induding  the  amount  of  damages,  as  a  case 
in  equity,  we  will  do  so,  on  the  prindple  of 
deddlng  the  case  here  on  the  theory  on  which 
It  was  tried  below,  and  on  the  further  prin- 
ciple that  a  court  of  equity,  having  once  ac- 
quired jurisdiction  of  the  £ubject-matter, 
will  proceed  to  dedde  the  whole  Issues  and 
award  complete  relief  to  all  parties,  wbether 
of  an  equitable  or  legal  nature. 

[3]  On  analyzing  plaintUTs  petition  It  will 
be  seen  that  he  is  laying  a  cause  of  action  for 
damages  because  the  defendant  failed  to  do 
certain  agreed  things  affecting  the  land  whldi 
plaintiff  had  agreed  to  purchase.    His  suit 
mxist  necessarily  therefore  be  for  the  dam- 
ages occasioned  by  the  breach  by  defendant 
of  its  contract  to  do  certain  things  to  the  land 
of  which  plaintiff  is  at  least  the  equitable 
owner.    He  has  not  asked  for  a  resdsslon  of 
the  contract,  but,  as  said  before,  has  based 
his  cause  of  action  for  damages  on  the  sroiind 
that  he  is  the  owner  of  this  land.    It  Is  dam- 
ages to  his  land  that  he  seeks  pay  for  from 
the  defendant  by  reason  of  its  breach  of  con- 
tract   If  he  was  not  claiming  the  land,  be 
would  have  no  cause  of  action  because  of 
defendant's  failure  to  carry  out  some  con- 
tract as  to  that  land.    We  can  see  no  differ- 
ence in  Buckner's  position  as  it  stands  in 
this  case  than  it  would  have  been  had  the 
land  company  brought  a  blU  in  equity  ask- 
ing spedflc  performance  on  the  part  of  Buck- 
ner,   said    Buckner,    instead    of    refusing    t« 
take  the  land,  had  admitted  In  an  answer  to 
such  bill  that  he  had  made  the  contract  to 
purchase  the  land,  and  that  the  land  company 
had  by  reason  of  failing  to  do  certain  things 
damaged  him,  for  which  he  would  ask  an  al- 
lowance in  damages.    The  iwsltlon  he  would 
take  on  that  supposed  case  would  necessarily 
waive  the  right  to  defeat  the  bUl  because 
of  a   failure  to  fully  perform,  and  would 
affirm  the  contract,   and,   as  the   equitable 
owner  of  the  land,  require  the  land  company 
in  fully  i>erforming  its  contract  to  pay  him 
in  damages  for  that  which  it  had  failed  to  do 
in   carrying  out  Its  agreements.     In   other 
words,  we  hold  that  had  the  land  conapany 
brought  a  suit  for  spedflc  performance  aeainst 
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Bnckner,  and  Buckner  had  merely  answered 
denying  that  the  land  company  had  fulfilled 
Its  contract,  the  land  company's  bill  should 
be  dismissed  on  a  showing  that  It  had  faUed 
to  fnlly  perform  its  part  of  the  contract 
But  where  the  land  company  brings  a  suit 
for  q)eclflc  performance,  and  Buckner  does 
not  defend  on  the  ground  that  it  had  failed 
to  fully  perform  its  part  of  the  contract  and 
that  he  will  therefore  not  take  the  land,  but 
does  defend  on  the  ground  that  he  has  been 
damaged  by  virtue  of  the  failure,  be  thereby 
necessarily  says  to  the  land  company: 

'You  make  me  whole  by  making  me  a  warran- 
deed  to  my  land  and  by  me  then  paying  you 
le  contract  price,  less  the  damages  you  hare 
occaaioned  me  in  failing  to  comply  with  cer- 
tain particulars  of  the  contract"   ' 

And  this  is  exactly  the  view  the  trial  court 
took  In  rendering  the  decree  as  it  did. 

We  think  the  decree  of  the  lower  court 
should  be  affirmed,  but  that  It  should  be 
amended  to  the  extent  that  it  allow  the  plain- 
tiff damages  in  the  sum  of  $1,900  instead  of 
$900,  and  that  defendant  is  to  furnish  plain- 
tiff an  abstract  of  title  to  the  land  and  exe- 
cute to  plaintiff  a  warranty  deed  to  the  land, 
and  that  plaintiff  thereupon  deliver  to  defend- 
ant his  promissory  note  for  $1,000  bo  become 
due  December  8,  1917,  bearing  interest  at 
the  rate  of  6  per  cent  per  annum  from  the 
date  on  which  the  warranty  deed  is  tendered, 
said  note  to  be  secured  by  a  deed  of  trust 
on  the  land,  and  that  defendant  have  judg- 
ment for  $1,000  to  be  satisfied  by  the  plaintiff 
executing  within  30  days  his  said  note  and 
deed  of  trust  as  above  provided;  otherwise 
to  have   execution  therefor. 

STCB6IS,  J.,  ooncnrs  tierein. 


ESTNOLDS  T.  ST.  LOUIS  S.  W.  RT.  CO. 
(No.  1914.) 

(Springfield  Court  of  Appeals.    Miasonri.    Dec. 
16,  1916.) 

CoitVKBCE  ^947— "Intebbtatk  Ooxxkbcb"— 

Bbkakjro  Shipment. 
Where  a  showman,  intendine  tp  go  from  a 
point  in  Arkansas  to  a  point  in  Missouri,  check- 
ed Mb  outfit  to  a  point  in  Missouri  near  the 
state  line,  and  then  recbedied  it  to  liis  intended 
destination,  intending  thereby  to  av<rfd  the  bag- 
gage regulations  governing  interstate  stiipments, 
and  the  outfit  was  destroyed  while  in  a  car  wait- 
ing to  be  transported  from  the  last  checking  place 
to  the  final  destination,  the  shipment  was  in- 
terstate not  intrastate,  and  the  liability  of  the 
carrier  is  limited  hy  the  regulations  approved 
by  the  Interstate  Commerce  Commission. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  28;  Dec.  Dig.  «=5>47. 

For  other  definltiona,  see  Words  and  Phrases, 
First  uid  Second  Series,  Interstate  Commerce.] 

Apx>eal  from  Circuit  Court,  New  Madrid 
County ;   Sterling  H.  McCarty,  Judge. 

Action  by  C.  C.  Reynolds  against  the  St 
liOUls     Southwestern     Rallwtay      Company. 


Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Iteversed  and  remanded. 

Edw.  A.  Haid,  of  St.  Louis,  A.  L.  Bur- 
ford,  of  Texarkana,  Tex.,  and  Wammack  ft 
Welbom,  of  Bloomfleld,  for  appellant  J.  F. 
Klfer,  of  Bemle,  J.  L.  Downing,  of  Haldol, 
and  H.  N.  Phillips,  of  Caruthersville,  for  re- 
spondent 

FAERINGTON,  J.  The  plaintiff  recovered 
a  judgment  for  damages  In  the  sum  of  |1,- 
7iX>  on  account  of  the  total  loss  of  a  moving 
picture  show  outfit,  a  number  of  articles 
such  as  are  used  by  alelght  of  hand  perform- 
ers, and  other  paraphernalia  of  a  moving 
show. 

Plaintiff  bought  a  ticket  from  Bernle,  Mo., 
to  Delta,  Mo.,  towns  on  defendant's  line  of 
railway,  and  checked  his  show  outfit  to  Del- 
ta, paying  excess  baggage  charges.  These 
articles  were  in  a  car  on  the  track  at  Bemie, 
having  been  transported  by  defendant  from 
St  Francis,  Ark.  White  the  car  was  wait- 
ing at  Bemie  to  be  transported  to  Delta,  an 
explosion  occurred  in  the  car  from  some 
cause  not  disclosed,  and  the  car  and  contents 
were  consumed  by  fire. 

The  petition  was  based  on  the  theory  that 
the  shipment  from  Bemie  to  Delta  was  an 
Intrastate  shipment,  that  the  defendant  was 
an  insurer,  and,  having  failed  to  deliver  the 
plaintiff's  property  at  its  destination,  was 
liable  for  its  value.  This  was  the  tJieory 
adopted  by  the  trial  court  In  the  instructions 
given,  and  is  the  theory  on  which  the  judg- 
ment was  rendered,  and,  of  course,  is  the 
theory  on  which  respondent  seeks  to  have 
the  Judgment  affirmed.  The  defendant  set 
np  the  defense  that  this  car  of  goods  was 
shipped  by  the  plaintiff  from  Humphrey, 
Ark.,  to  Delta,  Mo.,  that  it  was  an  interstate 
shipment,  and  that  the  liability  for  the  loss, 
if  any,  is  to  be  governed  by  the  rules  appli- 
cable to  a  loss  sustained  by  an  Interstate 
shipment  rather  than  the  rules  applicable 
to  a  loss  sustained  by  an  intrastate  ship- 
ment 

Defendant  offered  to  prove  the  tariff  ap- 
proved by  the  Interstate  Commerce  Com- 
mission under  which  it  claims  the  shipment 
was  made  from  Humphrey,  Ark.,  to  St  Fran- 
cis, Ark.,  and  from  St  Francis,  Ark.,  to 
Bemie,  Mo.,  and  from  Bemle  Mo.,  to  Delta, 
Mo.,  as  foUows: 

"Baggage  of  Excels  Value,  (a)  This  com- 
pany will  not  accept  for  transportation  as  bag- 
gage from  any  one  passenger  property  that  is 
declared  to  exceed  twenty-five  hundred  dollars  in 
value,  (b)  Unless  a  greater  sum  is  declared  by 
the  passenger  and  charges  paid  for  increased 
valuation  at  time  of  delivery  to  carrier,  the  value 
of  baggage  belonging  to  or  checked  for  an  adult 
passenger  shall  be  deemed  and  agreed  to  be  not 
in  excess  of  one  hundred  dollars,  and  the  value 
of  the  baggage  belonging  to  or  chedced  for  a 
child  traveling  on  a  half  ticket  shall  be  deemed 
and  agreed  to  be  not  in  excess  of  fifty  dollars. 
(c)  If  passenger,  at  time  of  checking  baggage, 
declares,   accordmg  to  the  form   prescribed  by 
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checking  carrier,  a  greater  value  than  one' 
hundred  dollars  for  an  adult  and  fifty  dollars 
for  a  child,  each  one  hundred  dollars  in  value, 
or  fraction  thereof,  above  such  allowance  will 
be  charged  for  at  ten  per  cent,  of  the  excess  bag- 
gage rate  per  hundred  pounds,  for  the  distance 
carried.  The  minimum  rate  will  be  ten  cents 
per  hundred  dollars  and  the  minimum  charge  for 
increased  valuation  twenty-five  cents.  (d) 
Charges  for  declared  excess  valuation  must  be 
prepaid.  Note.  Excess  Baggage  Money  Book 
coupons  will  not  be  accepted  for  excess  valua- 
tion; the  collection  of  excess  valuation  must 
be  made  in  cash." 

"20.  Public  Entertaintnent  Forapkemalia.  (a) 
Property  and  scenery,  domestic  and  trained  ani- 
mals, calcium  light  cylinders  (consisting  of  one 
cylinder  containing  hydrogen  gas  and  one  cyl- 
inder containing  oxygen  gas,  see  note),  sterjeopti- 
can  outfits,  musical  instruments,  tents  and  tent 
poles  (not  exceeding  16  feet  in  length)  balloons, 
securely  wrapped  and  roped  and  other  para- 
phernalia of  size  and  character  convenient  for 
safe  handling  in  baggage  cars,  used  in  produc- 
ing a  theatrical  performance,  concert,  lecture 
or  other  public  entertainment,  indoors  or  out  of 
doors,  which  may  be  loaded  in  ordinary  baggage 
cars,  will  be  transported  at  owner's  risk,  in 
regular  baggage  service,  subject  to  the  usual 
allowance  and  excess  weight  charged  for  at  regu- 
lar excess  baggage  rates,  or  in  special  baggage 
car  (subject  to  special  baggage  car  rules),  at  the 
convenience  of  the  carrier,  except  that  no  ar- 
ticle or  animal  weighing  over  250  pounds  will 
be  accepted  for  transportation  in  regular  bag- 
gage service." 

The  foregoing  matters  which  defendant 
offered  to  introduce  In  evidence  were  exclud- 
ed by  the  court  on  the  theory  that  the  ahip- 
ment  was  intrastate  and  not  interstate. 

The  instructions  offered  by  the  defendant 
presented  the  theory  of  an  interstate  ship- 
ment wlilcfa  it  relied  uiwn,  and  these  were 
refused. 

We  agree  with  the  appellant  that  the 
court  erred  in  excluding  the  evidence  referred 
to  and  holding  that  the  shipment  under  the 
evidence  introduced  was  intrastate  in  char- 
acter for  the  reason  that  plaintiff's  own  tes- 
timony  shows  inclusively — according  to 
the  decisions  of  the  Supreme  C!ourt  of  the 
United  States —  that  the  shipment  was  inter- 
state In  character.  His  testimony  shows 
that  when  he  packed  his  goods  in  the  car  at 
Humphrey,  Ark.  (the  same  car  in  wliicb  they 
were  later  destroyed  at  Bemie,  Mo.,  never 
having  been  unloaded),  he  intended  to  make 
Delta,  Mo.,  his  destination,  as  well  as  the 
destination  of  the  baggage.  It  also  shows 
that  be  in  no  sense  broke  the  continuity  of 
the  shipment,  but  that  for  the  purpose  of  de- 
feating the  Interstate  rate  he  divided  the 
trip  into  stages  by  purchasing  tickets  and 
rechecklng  the  baggage.    He  testified: 

"I  wanted  to  get  by,  and  I  didn't  violate  the 
law  by  shipping  from  Humphrey  to  St.  Francis, 
and  then  meant  to  ship  to  Campbell  and  then 
to  Delta,  because  that  commission  comes  pretty 
high." 

He  also  testified  that  the  agent  at.  Humph- 
rey, Ark.,  spoke  to  him  "about  the  Inter- 
state Commerce  Commission,"  and  tliat  "he 
already  knew  something  about  it,  having 
shipped  several  times  from  one  state  to  an- 
other," and  "knew  It  was  bigb."    When  be 


reached  St.  Francis,  where  be  Intended  In 
keeping  the  charges  low  to  ship  to  Campbell, 
Mo.,  and  then  recheck  to  Delta,  he  learned 
of  a  gasoline  engine  that  was  to  be  operated 
that  night  (and  which  he  desired  to  see  In 
operation)  at  Bemie,  Mo.,  on  defendant's 
line  of  railway  between  St  Francis  and  Del- 
ta, and.  Instead  of  checking  to  Campbell  and 
'then  rechecklng  to  Delta,  be  dhecked  to 
Bemie,  intending  to  there  recheck  to  Delta. 
After  he  reached  Bernle,  the  evidence  shows 
that  he  desired  and  undertook  to  check  from 
there  to  Delta  in  time  to  let  the  car  g;o 
straight  through  on  the  train  in  which .  It 
was  being  transported  without  tieing  stopped 
at  Bemie,  but  that  he  arrived  at  the  depot 
too  late,  reaching  there  after  the  car  bad 
been  set  out  of  the  train.  He  immediately 
bought  his  ticket  to  Delta  and  re<diecked 
the  baggage. 

These  facts  clearly  bring  this  shipment 
within  the  character  of  interstate  commerce 
under  tbe  rulings  of  the  Supreme  Court 
of  the  United  States  in  the  following  cases: 
Texas  &  New  Orleans  B.  Go.  t.  Sabine  Tram 
Co..  227  U.  S.  Ul,  33  Sup.  Ct  229,  67  U  Ed. 
442;  Bailroad  Commission  of  Louisiana  ▼. 
Texas  &  Padflc  By.  Co.,  229  U.  S.  336,  33 
Sup.  Ct.  837,  57  U  Ed.  1215;  Southern  PacU- 
Ic  Terminal  Co.  t.  Interstate  Commerce 
Commission  and  Toung,  219  U.  S.  498,  31 
Sup.  Ct.  279,  55  L.  Ed.  310;  Boston  &  Maine 
R.  V.  Hooker,  233  U.  S.  97,  34  Sup.  Ct.  526, 
58  L.  Ed.  868,  h.  R.  A.  1915B,  450,  Ann.  Cas. 
1915D,  593,  a  baggage  case ;  and  Baer  Broth- 
ers Merc,  Co.  v.  Denver  &  Bio  Grande  R,  Co., 
233  U.  S.  479,  34  Sup.  Ct  611,  58  Ia.  Ed.  1055. 
In  Louis  Werner  Sawmill  Co.  t.  Kansas 
City  So.  By.  Co.,  ISO  S.  W.  1118,  the  St  Louis 
Court  of  Appeals  said : 

"The  court  pays  bat  slight  heed  to  the  billing 
in  matters  of  this  character,  because  of  the  op- 
portunity for  the  practice  of  subterfuge  which 
attends  it  and  looks  rather  to  the  substance  of 
the  transaction  as  by  inquiry  touching  the  in- 
tention of  the  parties  to  transport  the  goods 
into  a  foreign  state  or  country  through  continu- 
ity of  movement  which  attends  or  is  contem- 
plated in  the  transaction.  Therefore  it  is  said 
that  the  shipment  takes  on  the  character  of  ei- 
ther intrastate  or  interstate  commerce  at  the 
point  the  shipment  is  started.  The  rule  re- 
flected in  the  authorities  is  that  if,  through 
continuity  of  movement,  the  goods  are  destined 
at  the  time  they  are  started  for  a  point  in  an- 
other state,  the  shipment  is  regarded  as  inter- 
state commerce,  and  therefore  falling  within  the 
purview  of  the  interstate  statutes  in  respect  of 
rates  rather  than  intrastate,  though  the  billing 
when  looked  to  alone  may  suggest  the  latter"— 
citing  the  two  cases  first  above  cited. 

See,  also,  Wright  v.  Southern  Pac  Co^  181 
Mo.  App.  loa  clt  141,  167  B.  W.  1137. 

This  question  is  discussed  at  lengtb  In  tbe 
text  and  notes  of  Fuller's  Interstate  Com- 
merce, p.  74,  under  the  title  "Qoods  Shipped 
Between  Points  Within  a  State  to  be  Trans- 
ported to  or  from  a  Foreign  Country." 

In  tbe  case  of  Chijcago,  M.  &  St  P.  Ry. 
Oo.  ▼.  Iowa,  233  U.  S.  334,  34  Sup.  Ct  592, 
68  li.  Bd.  9S8,  It  is  held  that  the  question 
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irhether  commerce  Is  Interstate  or  intrastate 
most  be  determined  by  tbe  essential  charac- 
ter of  tbe  commerce,  and  not  by  mere  Ulllng 
or  forms  of  contract ;  and,  fortber,  that  the 
fact  that  commodities  received  on  interstate 
shipments  are  resbipped  by  the  consignees 
In  tbe  cars  in  which  tlsey  are  received,  to 
other  points  of  destination,  does  not  neces- 
sarily establish  a  continnity  of  movement,  or 
prevent  the  reshlpment  to  a  point  within  the 
same  state  from  having  an  Independent  and 
Intrastate  character.  Tixe  court  says  the 
qnestion  la  with  respect  to  the  natare  of  the 
actual  movement  In  tbe  particular  case. 

In  tbe  case  of  Gulf»  0.  &  S.  P.  Ry.  v.  Texas, 
2M  U.  S.  403,  27  Sup.  Ct  3«0,  61  L.  Ed.  640, 
tbe  court  held  that.  In  view  of  tbe  fact  that 
tbe  shipment  there  on  the  Interstate  bill  of 
ladbag  carried  tbe  goods  to  Texarkana,  Tex., 
the  mere  intention  on  tbe  part  of  the  purchas- 
er of  those  goods  to  sell  them  to  some  one 
at  Goldthwalte,  Tex.,  and  rebiUlng  them  in 
the  same  cars  under  another  contract,  did 
not  make  the  latter  contract  Interstate.  That 
case  la  discussed  in  the  case  of  Ohio  Railroad 
Commission  v.  Wortblngton,  226  U.  S.  101, 
32  Sup.  Ct  663,  66  L.  Ed.  1004.  It  will  be 
noted  in  that  case  (L  e.,  204  TJ.  S.  403,  27  Sup. 
Ct.  360,  61  L.  Ed.  640)  tbe  corn  remained  In 
Texarkana  five  days ;  tbat  tbe  Hardin  Grain 
Company  was  under  no  obligation  to  ship  it 
further;  that  It  could  have  filled  its  con- 
tract with  Saylor  &  Burnett,  tbe  Goldthwalte 
consignees,  with  any  other  com  it  saw  fit 
and  could  have  unloaded  the  com  shipped 
from  South  Dakota  in  Texarkan^;  that  it 
was  not  paid  for  by  the  Hardin  Grain  Com- 
pany until  its  receipt  in  Texarkana;  and 
that  tbe  Hardin  Grain  Company  did  not  have, 
until  paid  for,  title  and  control  of  tbe  corn 
until  it  bad  reached  Texarkana,  and  tbat 
was  after  the  first  contract  of  transportation 
bad  been  completed.  It  must  be  admitted 
tbat  the  language  of  the  Supreme  Court  in 
tbat  case  tends  to  support  the  contention  of 
the  respondent  In  the  case  before  us,  but  later 
decisions  of  tbe  Supreme  Court,  hereinbefore 
dted,  on  facts  similar  to  those  in  the  case 
at  bar,  hold  such  a  shipment  to  be  interstate 
and  not  Intrastate. 

Respondent  dtes  the  case  of  Kolkmeyer  v. 
Chicago  &  A.  R.  Co.,  192  Mo.  App.  188,  182 
S.  W.  794,  which  is  based  on  the  case  last 
discussed.  However,  we  think  the  facts  In 
tbe  case  at  bar  contain  the  elements  which 
tbe  Kolkmeyer  opinion  holds  must  controL 
Tbe  Kansas  City  Court  of  Appeals  in  that 
opinion,  after  discussing  the  case  of  Rail- 
road Commission  of  Louisiana  v.  Texas  ft 
Pacific  Ry.  Co.,  229  U.  S.  336,  33  Sup.  Ct. 
837,  57  L.  Ed.  1216,  said: 

"But  we  think  this  case"  (meanins  the  Kolk- 
meyer Case)  "lacks  tbe  controlling  fact  of  that 
case.  Here  there  was  no  intention  to  ship  to 
Horatio  when  the  freight  was  delivered  to  de- 
fendant at  Glasgow.  The  manifest  Intention 
was  to  ship  only  to  Kansas  City,  at  which  point 
plaintiff  was  to  have  free  transportation  to  Ho- 
ratioi.     Rates  of  freight  and  nuea  of  commerce 


did  not  concern  plaintiff  further  than  Kansas 
City.  The  object  of  bis  delivery  of  the  stock 
to  defendant  at  Glasgow  was  not  for  a  through 
shipment  to  Horatio.  The  object  was  to  get 
it  to  a  point  where  commerce  was  at  an  end  and 
plaintiff  could  have  free  transportation.  Tbe 
face  of  the  case  wholly  net^tives  the  idea  that 
a  through  or  continuous  shipment  was  intended 
to  start  at  Glasgow  and  end  at  Horatio." 

In  our  case.  It  was  the  admitted  intention 
of  the  plalntlfr  to  ship  his  goods  from  Hum- 
phrey, Ark.,  to  Delta,  Mo.  It  was  intended 
by  him,  according  to  hla  own  testimony  in 
this  record,  to  be  a  continuous  shipment, 
and  the  only  break  in  tbe  shipment  was  be- 
cause of  his  failure  to  reach  the  depot  at 
Bemle,  Mo.,  in  time  to  recheck  to  prevent 
the  car  being  set  out  of  tbe  train  there. 

This  question  has  recently  been  before  the 
Supreme  Court  of  this  state  In  the  case  of 
Lusk  et  al.  v.  Atkinson  et  al.,  1S6  S.  W.  703, 
wherein  a  majority  of  the  court  held  tbat 
ties  which  were  to  be  assembled  at  a  tie 
buyer's  yards  Intended  to  be  shipped  out  of 
Missouri  were  from  the  time  they  were  load- 
ed on  cars  in  Missouri  at  tbe  initial  loading 
points  an  Interstate  shipment  In  character 
although  tbe  first  stop  was  at  a  point  In  Mis- 
souri— at  tbe  buyer's  yards.  The  court,  in 
determining  the  essential  character  of  the 
shipment,  holds  (186  S.  W.  loc.  dt  710)  that 
in  order  to  decide  this  question  It  is  impor- 
tant and  necessary  to  ascertain,  first,  what 
was  tbe  motive  or  intention  of  the  shipper, 
and,  second,  what  .was  the  object  and  purpose 
to  which  the  shipment  was  devoted?  The 
minority  opinion  (of  three  of  the  seven  mem- 
bers bf  tbe  court)  lays  down  this  rule  (186  S. 
W.  loc.  dt.  716)  : 

"In  my  opinion,  none  of  those  cases  are  ap- 
plicable to  the  case  at  bar.  In  each  the  cargo 
was  homogeneous,  could  have  been  shipped  from 
the  point  of  origin  to  tbe  point  of  destination  on 
a  through  bill  of  lading,  and  the  uncontradicted 
evidence  showed  that  the  identical  cargo  in  each 
case  was  intended  to  be  shipped  from  the  initial 
point  to  the  point  of  destination,  and  that  its 
stoppage  in  transit  was  for  som$  collateral  pur- 
pose, and  not  to  break  the  continuity  of  the 
tbrourb  shipment  to  some  other  state  or  coun- 
try. But  in  the  case  at  bar  the  ties  were  not 
homogeneous,  and  could  not  therefore  bave  been 
shi^pied  on  a  through  bill  of  lading  from  said 
various  points  in  Missouri,  to  places  in  New 
York  and  other  points  beyond  the  limits  of  this 
state." 

Under  both  the  rules  declared  by  the  opin- 
ion and  the  dissenting  opinion  in  that  case, 
tbe  shipment  in  the  case  at  bar  falls  clearly 
within  tbe  class  of  Interstate  commerce. 

Our  search  resulted  in  finding  the  case  of 
Kanotex  Refining  Co.  v.  Atchison,  T.  ft  S.  F. 
Ry.  Co.  (Case  Na  6817)  34  Interst  Com. 
Com'n  R.  271-277,  wherein  the  question  pass- 
ed upon  by  Harlan,  Commissioner,  is  very 
similar  to  tbat  to  be  decided  in  our  case. 
There,  the  shipper  admitted  tbat  he  was  snip- 
ping oil  from  a  point  in  Kansas  to  be  dis- 
tributed In  tbe  state  of  Oklahoma,  and  that 
for  the  purpose  of  gaining  an  advantage  in 
rates  he  shipped  to  a  point  near  tbe  state 
line  and  had  the  cars  rebilled.    The  commte- 
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sioner  beld,  dtlng  certain  decisions  of  the 
Supreme  Court  of  the  United  States  herein- 
before referred  to,  that  the  Intention  being 
to  ship  from  one  state  into  another  state 
made  the  shipment  Interstate.  The  commis- 
sioner discusses  the  case  of  Oulf,  G.  &  S.  F. 
Ry.  T.  Texas,  204  U.  S.  403,  27  Sup.  Ct.  360, 
51  L.  Ed.  640,  supra,  and  points  out  that 
in  that  case  the  original  seller  of  the  grain 
at  Hudson  in  South  Dakota  who  paid  the 
freight  charges  for  the  movement  of  the 
grain  to  Texarkana  did  not  know  of  its  ulti- 
mate destination,  nor  did  the  Harroun  Com- 
mission Company  know  of  its  ultimate  des- 
tination beyond  Texarkana  until  it  arrived 
at  Kansas  City ;  and,  further,  tliat  the  Har- 
din Grain  Company,  when  It  contracted  for 
the  cars  to  be  delivered  at  Texarkana,  did 
not  know  where  the  grain  would  originate; 
and  that  the  contract  between  the  Hardin 
Grain  Company  and  the  Harroim  Commis- 
sion Company  was  completed  in  accordance 
with  its  tierms  when  the  grain  was  delivered 
to  the  Hardin  Grain  Company  at  Texarkana. 


These  facts  are  held  by  the  commissioner  to 
distinguish  that  case  from  the  Worthlugton 
Case,  supra,  and  other  cases  decided  by  the 
Supreme  Court  of  the  United  States;  and 
for  the  same  reasons  Is  the  case  of  Gulf,  C. 
&  S.  F.  Ry.  V.  Texas,  supra,  to  be  distinguisb- 
ed  from  the  case  before  us. 

We  therefore  hold  tliat  the  trial  court 
erred  in  ruling  that  this  shipment  under  the 
plaintiff's  statement  of  the  facts  was  intra- 
state, and  erred  in  excluding  the  evidence 
offered  by  the  defendant  and  In  refusing  its 
requested  instructions. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  be  tried  on  the  theory  that  this 
was  an  interstate  shipment,  and  therefore 
whether  the  defendant  is  to  be  held  to  the 
extent  of  the  liability  fixed  under  the  rules 
and  tariff  for  a  negligent  destruction  of  plain- 
tiff's property. 

ROBERTSON.  P.  3.,  and  SIUR6IS,  X, 
concur. 
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EUBESA  WIRE  HOSE  CO.  t.  FUBBZ.  City 
TreaauKr.    (No.  27.) 

(Snprema  Ooart  of  aAmumii.    Dec.  4,  19160 

L  MuRioiFAi.  CoBPOBA-nons  «=>147— CANon.- 

LATioH    or   Wabkants— "Db   Faoio   Ofm- 

CEBs" — Notice. 
Where  the  special  act  atteinj)ting  to  raise 
the  city  of  Van  Bnren  from  a  city  of  the  sec- 
ond claiBB  to  a  city  of  the  first  class  did  not  en- 
larse  the  city's  rights  to  call  in  its  outstanding 
wanantau  its  officers,  participating  in  the  ar^ 
fairs  of  tite  dty  as  a  city  of  the  first  class,  under 
the  color  of  an  election,  the  special  act  not  hav- 
ing been  declared  onconatitutional  were  at  least 
"de  facto  officers,"  so  that  their  notices  for  the 
calling  in  of  warrants  as  authorized  by  Kirby's 
Dig.  9  6608,  were  valid  aa  against  the  holders 
thereof. 

[Ed.  Note. — ^BV>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  824,  825;  Dec  Dig. 
«=9l47. 

For  other  definitions,  see  Words  and  Phrases, 
I\rst  and  Second  Series,  De  Facto  Officer.] 

2.  MtJNlCIPAl,     COBPOBATIONS     «=»903— Oaw- 
CKLXATION   07  WaBBANTS— ACTION. 

•  Where  the  acts  of  de  facto  officers  acting  as 
officers  of  a  city  of  the  fitst  class,  in  calling  in  the 
city's  warrants,  were  valid  as  to  the  holder  of  such 
warrants,  action  on  the  warrants  after  the  time 
allowed  by  the  notice  was  barred. 

[B}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1888;  Dec.  Dig.  <S=> 
903.1 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; James  Cochran,  Judge. 

Mandamus  by  the  Eureka  Fire  Eose  Com- 
pany against  P.  W.  Furiy,  Treasurer  of  the 
City  at  Van  Boren.  Heard  on  agreed  state- 
ment of  facts,  decree  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  cause  was  heard  below  on  an  agreed 
statement  of  facts.  The  agreed  statement  of 
facts  Is  as  follows: 

"It  is  agreed  by  counsel  for  the  above-named 
parties  that  this  cause  be  tried  before  this  court, 
upon  the  pleadings,  exhibits,  and  the  following 
agreed  statement  of  facts:  (1)  That  the  facts 
aa  allied  in  the  complaint  and  answer,  with 
all  exhibits  thereto  and  proofs  of  publication 
attached,  are  true.  (2)  That  the  city  of  Van 
BureiL  Ark.,  was  a  auly  organized  city  of  the 
second  class  prior  to  the  passage  of  Act  No.  112 
of  the  General  Assembly  of  Arkansas  of  1913, 
entitled,  'An  act  declaring  the  city  of  Van  Buren, 
Crawftwd  county,  Arkansas,  a  city  of  the  first 
class,'  approved  March  1,  1913,  and  that  said 
cit7  prior  thereto  and  still  consists  of  three  city 
warda  &)  That  the  following  officers  were  elect- 
ed as  officers  of  Van  Buren  as  a  cit:r  of  the 
second  class,  the  first  Tuesday  in  April,  1912, 
duly  qualified  and  entered  upon  their  respective 
offices,  to  wit :  Mayor,  J.  D.  Hawkins ;  record- 
er, F.  H.  Fennessy;  marshal,  H.  U.  Miller; 
aldermen,  O.  E.  Norman,  Carl  Shibley,  Edgar 
Covey,  John  Kohne,  S.  A.  Pernot,  and  L.  H. 
Johnson;  treasurer,  David  Furry.  That  in 
June,  1913,  the  following  officers  ^ere  elected  at 
a  special  election  for  a  city  of  the  first  class, 
duly  qualified,  and  the  former  officers,  not  re- 
elected, abandoned  their  offices,  and  said  of- 
ficers entered  upon  their  respective  offices,  to 
wit:  Mayor,  J.  D.  Hawkins:  dty  clerk,  F.  H. 
Fennessy;  police  judge.  Park  Orotcher;  alder- 
m&i,  C.  E.  Norman,  P.  H.  Morris,  W.  J.  Martin, 
Joe  Jones,  L.  H.  Johnson,  and  W.  H.  Hayman ; 
treasnrer,  said  P.  W.  Furry.  That  J.  D.  Haw- 
kins has  been  holding  the  office  of  mayor  since 


April,  1912,  said  Fennessy  was  elected  as  city 
recorder  In  April,  1912,  and  tas  been  elected  suc- 
cessively to  the  office  of  dty  clerk  under  the 
elections  held  since  said  spedal  act,  and  the 
office  as  styled  in  the  proclamation  of  said  eke- 
tions  was  'city  clerk.'  That  he  has  been  in  con- 
stant possession  of  the  records  of  ordinances,  by- 
laws and  proceedings  of  the  city  council  since 
1912,  and  acting  as  derk  to  said  dty  counciL 
That  Aldermen  C.  E.  Norman  and  L.  H.  John- 
son have  been  re-elected  to  office  aforesaid  con- 
tinuously since  April,  1912.  At  the  time  set 
forth  in  defendant's  answer,  the  said  F.  U. 
Fennessy  was  'acting  as  city  clerk  under  the 
government  as  organized  by  the  elections  held 
since  the  passage  of  said  special  act  of  the  Leg- 
islature. That  no  ordinance  was  passed  pre- 
scribing his  duties  since  the  passage  of  said  act, 
and  he  performed  the  same  clerical  duties  as  he 
did  when  acting  as  recorder  in  1912.  He  signed 
and  attested  the  minutes  and  records  of  the  pro- 
ceedings of  the  council,  as  'F.  H.  Fennessy,  City 
Clerk.' " 

Covington  &  Oiant,  of  Ft.  Smith,  for  appel- 
lant. L.  H.  Sonthmayd,  Jr.,  of  Van  Buren, 
for  appellee. 

HUMPHBEXS,  J.  (after  stating  the  facts 
as  above).  There  can  be  no  question  as  to 
the  power  of  all  municipalities  to  call  in 
outstanding  warrants  for  cancellation,  reis- 
suance, or  classification,  or  for  any  lawful 
purpose  whatever.  Under  section  6508,  Kir- 
by's Digest,  this  authority  is  given  to  any 
city  or  Incorporated  town  in  this  state. 

[1  ]  After  purchasing  the  hose  from  the  ap- 
pellant herein  and  issuing  a  warrant  there- 
for, the  dty  of  Van  Bnten  called  in  its  war- 
rants. The  call  was  made  by  the  officers 
elected  at  a  special  election  held  In  1913,  un- 
der a  spedal  law  enacted  by  the  Legislature 
of  Arkansas,  raising  the  dty  of  Van  Buren 
from  a  dty  of  the  second  class  to  a  dty  of 
the  first  class. 

It  is  contended  by  learned  counsel  for  ap- 
pellant that  the  spedal  act  attempting  to 
raise  the  dty  of  Van  Buren  from  a  dty  of 
the  second  class  to  a  dty  of  the  first  class 
Is  void,  and  that  all  proceedings  by  the  offi- 
cers of  Van  Buren  as  a  dty  of  the  first  class, 
are  void,  Indudlng  the  call  of  the  dty's  war- 
rants for  cancellation  and  reissuance.  It  is 
true  that  acts  of  this  character  were  held 
void  in  the  case  of  Cotten  v.  Benton,  117  Ark. 
190.  174  S.  W.  231,  because  it  enlarged  the 
powers  of  a  munldpallty.  The  right  to  call 
In  the  outstanding  warrants  of  the  city  was 
not  enlarged  by  the  spedal  act  in  question. 

In  the  spedal  election  the  same  mayor  was 
re-elected,  the  recorder  was  elected  dty  derk, 
and  two  of  the  old  aldermen  were  elected 
new  aldermen,  four  of  the  old  aldermen  aban- 
doned tbdr  offices,  and  the  four  newly  elect- 
ed aldermen  served  in  their  places  on  the 
dty  council  as  a  dty  of  the  first  class. 

After  looking  into  the  anthorities  carefully, 
we  are  of  the  oplnlMi  that  all  the  officers  par- 
tidpatlng  in  the  affairs  of  the  dty  as  a  dty 
of  the  first  class  were  at  least  de  facto  of- 
ficers in  BO  far  as  they  were  ezercUdng  cor- 
porate powers  of  a  dty  of  the  second  class. 
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They  were  acting  ynder  the  color  of  an  elec- 
tion and  at  a  time  when  the  special  act  had 
not  been  declared  unconstitutional.  State  t. 
Carroll,  38  Conn.  449,  9  Am.  Bep.  409;  Keith 
V.  State,  49  Ark.  439,  6  S.  W.  880;  Pierce  v. 
Edlngton,  38  Ark.  158. 

The  other  questions  presented  are  whether 
the  notices  were  properly  posted  and  the 
proofs  thereof  legally  sufficient  The  order, 
notices,  proof  of  publications  of  notices  for 
calling  in  the  warrants  appear  in  the  record 
as  exhibits  to  the  answer  and  are  quite 
lengthy.  We  have  examined  them  carefully 
in  connection  with  the  statutes.  Both  the 
notice  and  the  proofs  thereof  are  sufficient  in 
form  and  substance. 

[2]  The  decree  refusing  the  mandamus  and 
declaring  the  warrants  sued  on  barred  was 
correct,  and  should  be  affirmed.  It  Is  so  or- 
dered. 


LUND  T.  DICKINSON,  State  Auditor. 
(No.  36.) 

(Supreme  Court  of  Arkansas.    Dec.  U,  1916.) 
States    ®=»130— Appbopeiation    of    Pitbuo 

MJ0NEy--4r!0N8TITUTI0NAL    PBOVISIONS. 

Const,  art.  6,  i  28,  provides  that  no  money 
shall  be  drawn  from  the  treasury  except  in 
pursuance  of  specific  appropriations  and  that 
no  appropriation  shall  be  ^or  a  longer  period 
than  two  years.  Acts  1913,  p.  1179,  creating 
the  state  highway  commission,  provides  for  the 
appointment  of  a  state  highway  engineer,  whose 
expenses  should  be  paid  out  of  a  special  fimd 
provided  for  the  state  under  the  act,  and  that 
the  state  treasurer  shall  pay  out  the  money  in 
such  fund  on  voucher  of  the  commissioner  of 
state  lands,  highways,  and  improvements.  Held, 
that  the  state  auditor  was  not  authorized  to 
issue  a  warrant  on  voucher  of  the  commissioner 
of  state  lands,  highways,  and  improvements  for 
petitioner's  expenses  as  engineer  of  tliat  depart- 
ment, issued  more  than  two  years  after  the  pas- 
sage of  the  act  creating  the  state  highway  com- 
mission and  for  wbich  expenses  no  speci^c  ap- 
propriation had  been  made. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  f  128;  Dec.  Dig.  «=s>130.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; O.  W.  Hendricks,  Judge. 

Petition  for  mandamus  by  A.  M.  Lund 
against  M.  F.  Dickinson,  Auditor  of  State. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  petitioner  api)eal8.    Affirmed. 

Appellant,  pro  se.  Wallace  Davis,  Atty. 
Oen.,  and  Hamilton  Moses,  Asst.  Atty.  Gen., 
for  appellee. 

HART,  J.  On  May  12,  1916,  A.  M.  Lund 
filed  his  petition  in  the  circuit  court,  for 
mandamus  against  M.  F.  Dickinson,  auditor 
of  state,  to  compel  him  to  issue  a  warrant  in 
bis  favor  for  services  performed  as  assistant 
engineer  in  the  Department  of  State  Lands, 
Highways  and  Improvements.  His  petition 
alleges  that  on  the  20th  day  of  April,  1916, 
be  was  appointed  as  such  assistant  engineer 
and  directed  to  make  a  survey  of  a  proposed 


road  in  Pike  county;  that  he  made  the  sur- 
vey in  accordance  with  his  instructions,  and 
submitted  a  statement  of  his  expenses  to  the 
commissioner  of  state  lands,  highways,  and 
Improvements;  that  the  commissioner  ap- 
proved bis  expoise  account  and  issued  Iiim  a 
voucher  therefor  in  the  sum  of  $34.70;  that 
he  presented  this  voucher  to  M.  F.  Dickinson, 
auditor  of  state,  and  requested  bim  to  issae 
a  warrant  for  said  amount  on  the  state  treas- 
urer for  the  payment  of  his  claim  out  of  the 
highway  improvement  fund;  and  that  the 
auditor  refused  to  issue  him  a  warrant  there- 
for, and  filed  a  demurrer  to  the  petition 
which  was  sustained  by  the  circuit  court. 
The  case  is  here  on  appeal. 

Act  802  of  the  Acts  of  1913  created  the 
State  Highway  Commission  and  provided 
that  the  commissioner  of  state  lands  should 
have  charge  of  the  department  and  should 
hereafter  be  designated  as  the  commissioner 
of  state  lands,  highways,  and  improvements. 
Acts  of  1913,  p.  1179.  The  act  provides  for 
the  appointment  of  a  state  highway  engineer 
and  his  assistants,  and  provides  that  their 
expenses  shall  be  paid  ont  of  a  special  fund 
collected  by  the  state  under  the  terms  of  the 
act.  The  act  further  provides  that  the  state 
treasurer  shall  pay  ont  the  money  in  the 
highway  improvement  funds  on  warrants  of 
the  state,  which  shall  be  issued  only<  on 
voucher  of  the  commissioner  of  state  lands, 
highways,  and  improvements.  Hence  it  is 
urged  by  counsel  for  appellant  that  the  act 
itself  provides  a  method  of  payment  and  is 
a  continuing  or  permanent  appropriation 
which  does  away  with  the  necessity  of  fur- 
ther legislative  action.  The  doctrine  of  fixed 
or  continuing  appropriations  has  never  been 
recognized  or  approved  by  this  court. 

Section  28,  art.  S,  of  the  ConstituttoD  of 
1874,  provides: 

"No  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  specific  appropriation 
made  by  law,  the  purpose  of  which  shall  be  dis- 
tinctly stated  in  the  bill,  and  the  maximum 
amount  which  may  be  drawn  shall  be  specified 
in  dollars  and  cents ;  and  no  appropriation  shall 
be  for  a  longer  period  than  two  years." 

Under  this  section  all  money  must  l>e  spe- 
ciflcaUy  appropriated  and  specifically  applied. 
It  contains  the  further  limitation  that  no  ap- 
propriation shall  extend  beyond  two  yeara 
The  purpose  to  be  accomplished  was  to  give 
to  the  Legislature,  alone,  the  right,  and  to 
impose  upon  it,  the  duty  of  designating, 
periodically,  the  particular  demands  against 
the  state,  or  other  objects,  to  which  the  mon- 
eys in  the  tt-easnry  shall  be,  from  time  to 
time,  applied,  and  the  amount  to  each.  This 
construction  has  already  been  placed  xxpoa. 
this  section  of  the  Constitution  by  the  court 
ii^  the  case  of  Dickinson,  State  Auditor, 
V.  Cliboum,  187  S.  W.  909.  Therefore  it  la 
unnecessary  for  us  to  review  the  cases  cited 
by  counsel  for  appellant  to  the  contrary.  It 
is  only  necessary  to  state  that  the  warrant  In 
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question  was  issued  more  fhan  two  years 
after  the  passage  of  the  act  creating  the 
state  highway  commission  and  that  no 
specific  appropriation  has  been  made  to  pay 
the  expenses  for  which  the  warrant  in  ques- 
tion was  asked  to  be  drawn.  The  case  falls 
sqnarely  within  the  rule  announced  in  Dick- 
inson T.  Cliboum,  snpra,  and  it  is  not  neces- 
sary to  repeat  here  the  reasons  given  there 
for  the  rale. 
The  judgment  will  be  affirmed- 


CHIIJ>R£SS  ▼.  BOYETT,  Sheriff.    (No.  28.) 
(Snpreme  Court  of  Arkansas.    Dec.  4,  1016.) 

1.  Baii.  ^=>48— Pbopkb  Officeb  to  Beceivb— 
Statotes. 

Under  Kirby's  Dig.  ff  217»-2181,  the  prop- 
er ofiBcer  to  receive  cash  bail  bonds  is  the  coun- 
ty treasurer;  no  mention  being  made  of  the 
sheriff  or  his  deputies. 

[Eld.  Note.— F*or  other  cases,  see  Bail,  Cent 
IMg.  H  184-194;  Dec  Dig.  «=34ai 

2.  Bah.   «s»73— StnocABT   JpoouBinv-STAT- 
in»— Atpuoatiok. 

Kirby's  Dig.  I  4487,  subd.  7,  providina  that 
judgment  shall  be  rendered  agamst  the  BUerlff, 
coroner,  or  constable  for  failure  to  pay  on  de- 
mand to  the  party  or  officer  entitled  to  receive 
it  all  money  received  by  him  in  his  official  ca- 
pacity, has  no  application  to  a  motion  for  sum- 
mary Judgment  against  a  sheriff  by  a  party  who 
gave  cash  bail  for  one  charged  with  embezzle- 
ment, but  later  surrendered  him  in  open  court ; 
the  court  ordering  payment  of  the  bail  by  the 
county  treasurer  or  any  other  officer  having  the 
money. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {{  254-266;  Dec.  Dig.  <gs>78.] 

8.  Appeal  ANn  Bbbob  «=>654(8)— Rbview— 
Lack  or  AmBiiATiTS  Showiro  of  Bbbob. 
On  motion  by  a  party  who  gave  'cash  bail 
for  one  charged  with  embezzlement,  but  later 
surrendered  Elm  in  open  court,  for  summary 
judgment  against  the  sheriff  for  the  amount  of 
the  Imil,  where  there  was  no  affirmative  showing 
in  the  record  as  to  whether  the  sheriff  was  able 
to  take  the  party  charged  with  embezzlemient  in- 
to custody,  nor  whether  he  was  prohibited  from 
returning  the  cash  bond  on  account  of  other 
legal  process  in  the  absence  of  bill  of  exceptions 
showing  what  was  done  below,  the  Supreme 
Court  must  affirm  the  judgment  overruling  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  2472,  2478,  2476;  Dec.  Dig. 
«=«54(3).) 

Appeal  from  Circuit  Court,  Hempstead 
County ;  Geo.  K.  Hnynle,  Judge. 

Motion  by  H.  H.  Childress  to  require  B.  A. 
Boyett,  Sheriff  of  Hempstead  County,  to  com- 
ply with  an  order  of  court  and  pay  over  $500 
deposited  .with  him  as  ball  for  the  appear- 
ance of  one  arrested  on  a  charge  of  embez- 
zlement whom  Childress  surrendered  in  open 
court.  From  an  order  overruling  the  motioo, 
Childress  appeals.     Judgment  affirmed. 

On  the  15th  day  of  October,  1914,  G.  L. 
Mays  was  indicted  by  the  grand  jury  of 
Hempstead  county  for  embezzlement  A 
bendi  warrant  was  Issued  for  him  October 
15,  1914,  and  served  on  him  April  8,  1915. 


When  arrested,  the  appellant,  H.  H.  Child- 
ress, deposited  with  the  deputy  sheriff  of  said 
county  a  $500  cash  b<»id.  On  November  10, 
1915,  Edward  Gordon,  agent  and  attorney  for 
H.  H.  Childress,  appellant  herein,  surrender- 
ed G.  L.  Mays  in  open  court  and  demanded 
a  return  of  the  $500  cash  bond,  which  be 
had  deposited  for  the  appearance  of  said  G. 
L.  Mays  in  the  Hempstead  circuit  court,  and 
the  court  on  said  day  entered  the  following 
order: 

"It  is  therefore  by  the  court  considered,  or- 
dered, and  adjudged  that  the  county  treasurer 
of  Hempstead  county  or  any  officer  holding  sud 
money  be,  and  they  are  hereby,  ordered  by  the 
court  to  turn  over  to  the  said  Edward  Gordon, 
agent  and  attorney  for  H.  H.  Childress,  the  sum 
of  $500  now  held  by  them  or  either  of  them  for 
the  appearance  of  the  said  G.  Ia  Mays,  unless 
prohibited  from  so  doing  by  the  service  of  other 
legal  process,  and  upon  the  release  of  said  mon- 
ey to  the  said  Edw.  Gordon  the  sheriff  is  order- 
ed to  take  into  custody  the  said  G.  L.  Mays  un- 
less he  furnish  bail  in  the  sum  of  $500." 

For  some  reason  not  appearing  in  the  rec- 
ord, the  officers  failed  to  return  the  money  to 
said  appellant  or  his  agent,  Edw.  Gordon. 

A  demurrer  was  filed  to  the  indictment, 
and  the  indictment  quashed. 

On  the  8d  day  of  February,  1916,  appellant 
filed  a  motion  for  a  rule  on  the  sheriff  of 
Hempstead  county,  the  appellee  herein,  recit- 
ing the  facts  above  stated  in  which  he  set 
out  the  order  made  by  the  court  on  the  10th 
day  of  November,  19J5,  and  in  effect  moved 
for  summary  judgment  against  the  sheriff,  B. 
A.  Boyett,  in  the  sum  of  $500  for  the  cash 
bond  theretofore  deposited  by  liim  with  the 
deputy  sheriff.  The  appellee  waived  notice 
of  the  filing  of  said  motion,  and  agreed  that 
same  might  be  heard  by  the  court  at  any 
time  the  court  might  deem  proper,  and  on 
April  4,  1916,  the  following  judgment  or  or- 
der was  rendered  and  entered  by  the  court  in 
the  case  of  H.  M.  Stephens  et  aL,  Plaintiffs, 
V.  G.  Ia  Mays,  Defendant,  and  Buff  Boyett 
and  Hope  Savings  Bank  ft  Trust  Company, 
Garnishees : 

*Comes  both  parties  hereto  by  their  respective 
attorneys,  and  the  motion  of  H.  H.  Childress  to 
require  K.  A.  Boyett  sheriff  of  Hempstead 
coimty,  to  pay  over  the  sum  of  $600  which  has 
been  deposited  as  "bail  tvt  the  appearance  of  de- 
fendant, G.  L.  Mays,  in  the  Hempstead  county 
circuit  court  at  the  October  term,  1915,  hereto- 
fore filed  herein,  coming  on  to  be  heard,  the 
court  is  of  the  opinion  uiat  said  motion  should 
be  overruled. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  said  motion  should  be, 
and  the  same  is  hereby,  overruled.  To  which 
order  and  judgment  of  the  court  in  overruling 
said  motion  the  said  H.  H.  Childress  at  the  time 
excepted,  and  asked  that  his  exceptions  be  noted 
of  record,  which  was  accordingly  done ;  and  said 
H.  H.  Childress  prayed  an  appeal  to  the  Su- 
preme Court  which  prayer  was  granted." 

After  the  case  had  reached  this  court  on 
appeal,  appellee  suggested  a  diminution  of 
the  lecord  and  obtained  an  order  directing 
the  circuit  clerk  to  certify  a  full  and  com- 
plete transcript  of  all  die  proceedings  in  the 
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lower  court  to  this  court.  The  records  cer- 
tified np  by  the  clerk  In  response  to  a  writ  of 
certiorari  discloses  the  fact  that  the  appellee, 
along  with  other  parties,  had  been  gamish- 
eed  by  various  creditors  of  Q.  L.  Mays,  after 
the  cash  bond  in  question  had  been  deposited 
with  the  deputy  sherlBf.  The  transcript  also 
shows  that  a  forfeiture  was  ordered  on  the 
bond  of  G.  L.  Mays,  but  after  the  appeal  in 
the  cause  had  been  taken  to  this  court. 

The  transcript  fails  to  disclose  whether  a 
motion  for  a  new  trial  was  ever  filed  by  ap- 
pellant It  also  falls  to  show  whether  any 
bill  of  exceptions  was  signed  and  filed. 

Edward  Gordon,  of  Morrillton,  and  T.  C. 
Jobe,  of  Hope,  for  appellant  O.  A.  Graves, 
of  Hope,  for  appellee. 

HUMPHREYS,  J.  (after  stating  the  facts 
as  above).  [1]  Sections  2179-2181,  Kirby's 
Digest,  read  as  follows: 

"Whenever  the  defendant  is  admitted  to  bail 
in  a  specified  sum,  he  may  deposit  said  sum  with 
the  coonty  treasurer  in  the  county  in  which 
the  trial  is  directed  to  be  bad,  and  take  from 
the  treasurer  a  certificate  of  such  deposit;  upon 
delivering  which  to  the  officer  in  whose  custody 
he  is,  be  shall  be  discharged. 

"After  bail  has  been  taken  a  deposit  may  in 
like  manner  be  made  of  the  sum  mentioned  in 
the  bail  bond,  which  shall  exonerate  the  bail. 

"Where  money  is  deposited  the  county  treas- 
urer shall  hold  and  pay  the  same  according  to 
the  orders  of  the  court  having  jurisdiction  to 
try  the  offense,  and  he  and  bis  sureties  shall  be 
Uable  for  the  same  on  tkelr  official  bond." 

It  will  be  noticed  In  these  sections  that  the 
proper  officer  to  receive  cash  bonds  is  the 
county  treasurer.  No  mention  is  made  of 
the  SherifF  or  his  deputies,  and  we  find  no 
other  provlsloiv  in  the  statute  authorizing  a 
sheriff  to  receive  cash  bonds. 

[2]  It  is  contended  that  subdivision  7  of 
section  4487,  Kirby's  Digest  covers  this  case. 
We  see  nothing  In  the  subdivision  applica- 
ble to  a  case  of  this  character.  Section  4485, 
Kirby's  Digest,  provides  that: 

"The  motion  shall  be  heard  and  determined 
without  written  pleadings,  and  judgment  given 
according  to  law  and  rules  of  equity." 

The  Judgment  rendered  in  this  case  by  the 
lower  court  simply  states  that : 

The  cause  "coming  on  to  b%  heard,  the  court 
is  of  opinion  that  said  motion  should  be  over- 
ruled." 

It  does  not  recite  what  evidence  was  heard, 
if  any.  The  evidence  is  not  brought  into  this 
record  by  a  bill  of  exceptions.  In  McKlnney 
V.  Demby,  44  Ark.  74,  the  court  said : 

Where  the  record  does  not  contain  the  evi- 
dence adduced  at  the  trial,  "every  intendment 
is  indulged  in  favor  of  the  action  of  the  trial 
court  and  this  court  will  presume  that  every 
fact  susceptible  of  proof  that  could  have  aided 
appellee's  case  was  fully  established.  The  salu- 
tary rule  of  law  is  that  every  judgment  of  a 
court  of  competent  jurisdiction  is  presumed  to 
be  right  unless  the  party  aggrieved  will  make  it 
appear  affirmatively  that  it  was  erroneous." 

See,  also,  Hempstead  County  t.  Phillips, 
79  Ark.  267,  95  S.  W.  13a 


The  declarations  on  tbls  point  In  the  case 
cited  above  were  reaflSrmed  In  the  case  of 
Young  V.  Vincent,  94  Ark.  115, 125  S.  W.  658. 

There  Is  no  affirmative  showing  that  the 
cash  bond  ever  reached  the  pocket  of  the 
sheriff.  If  it  did  come  into  the  possession 
of  the  sheriff,  we  are  left  In  doubt  by  this 
record  as  to  whether  he  paid  it  to  the  treas- 
urer of  the  county  or  whether  it  was  recov- 
ered from  him  in  the  garnishment  proceed- 
ings brought  against  him.  In  the  first  order 
made  by  the  court,  the  county  treasurer  was 
ordered  to  pay  the  money  to  the  appellant, 
or  his  agent,  Edw.  Gordon.  The  law  pro- 
vides for  the  county  treasurer  to  hold  the 
cash  bond  and  pay  the  same  according  to 
Qie  order  of  the  court  having  Jurisdiction  to 
try  the  offense,  and  he  and  his  sureties  shall 
be  liable  for  the  same  on  their  official  bonds. 
It  seems  to  us  that  the  sheriff  had  no  au- 
thority to  take  this  money  in  his  official  ca- 
pacity. In  the  first  order,  the  county  treas- 
urer, or  the  other  officers,  without  specifying 
any  other  officer  in  particular,  were  ordered 
to  return  this  money  to  appellant  or  his 
agent,  unless  prevented  by  other  Judicial  pro- 
ceedings, and  upon  the  release  of  said  mon- 
ey to  the  said  Edw.  Gordon,  the  sheriff  was 
ordered  to  take  into  custody  the  said  O.  L. 
Mays,  unless  he  famished  bcdl  In  the  sum 
of  $500. 

[3]  There  is  no  afi^rmative  showing  In  the 
record  as  to  whether  the  sheriff  was  there- 
after able  to  take  G.  Ii.  Mays  into  custody, 
nor  whether  he  was  prohibited  from  return- 
ing the  $500  cash  bond  on  account  of  other 
legal  process.  In  the  absence  of  a  bill  of 
exceptions  showing  what  was  done  In  the 
trial  below,  we  are  constrained  to  affirm  the 
Judgment  herein,  and  the  Judgment  is  ac- 
cordingly affirmed. 


BAILEY  ft  CO.  ▼.   SOUTHWESTERN  VR 
NEER  CO.  et  al.    (No.  43.) 

(Supreme  Court  of  Arkansas.     Dee.  11,  1916.) 

1.  Bnxs  AND  NoTxs  «s>70  —  BzLi.  or  Bx- 

OHANOE— ACOEFTANCV — STATDTB. 

Although  Acts  1913,  p.  804,  {  137,  provides 
that,  if  drawee  of  a  bill  of  exchange  destroys  the 
bill,  he  will  be  deemed  to  have  accepted  it  an 
accidental  destruction  of  a  bill  of  exchange  does 
not  amount  to  an  acceptance. 

[£3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  120,  121;  Dec  Dig.  «=3 
70.J 

2.  Bnxs  AND  Noixs  «s»6S7(l)— TuAi/— Qms- 

TION  FOB  JUBT. 

In  view  of  Acts  1913,  p.  304,  8  137,  in  an  ac- 
tion against  the  drawee  of  a  bill  of  exchange, 
where  it  appeared  that  the  defendant  threw  the 
bill  into  the  wastebasket,  permitted  it  to  bum, 
and  refused  to  pay  it  without  explanation  after 
having  orally  accepted  it  question  as  to  why  th« 
bill  was  destroyed  kel4  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1862,  1871-1878,  1891- 
1893;    Dec.  Dig.  <S=537(1).] 
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Appeal  from  GIrcnit  Conrt,  Woodruff  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  Bailey  ft  Ck>.  against  the  South- 
western Veneer  Company  and  another.  From 
a  judgment  for  defendants  and  an  order  over- 
rnling  a  motion  for  a  new  trial,  plaintiff  ap- 
peals. Beversed,  and  remanded  for  a  new 
trlaL 

I.  W.  Saxon  was  indited  to  appellant  in 
the  sum  of  $84.96,  and  on  the  22d  day  of 
March,  1915,  gave  an  order  drawn  on  appel- 
lees for  Bald  sum  In  payment  of  said  Indebt- 
edness. This  order  was  Immediately  present- 
ed to  appellees  for  acceptance.  They  did  not 
accept  It  In  writing,  but  stated  to  the  appel- 
lant that  the  order  was  all  right  Subse- 
quently thereto,  and  within  a  few  days,  they 
confirmed  the  oral  acceptance  of  the  order 
over  telephone.  Later  they  refused  to  pay 
the  order.  On  the  12th  day  of  April  there- 
after apiieUant  demanded  a  return  of  the 
order.  Appellees  stated  that  the  order  had 
been  thrown  In  the  wastebasket  and  burned 
up.    The  return  of  the  order  was  refused. 

The  record  falls  to  disclose  why  the  order 
was  thrown  Into  the  wastebasket  and  burned. 
No  explanation  api^ears  In  the  record  as  to 
vhy  appellees  refused  to  pay  It.  The  order 
was  never  paid  by  either  I.  W.  Saxon  or  ap- 
pellees. 

This  cause  was  tried  in  the  circuit  conrt 
on  appeal,  and,  after  the  evidence  was  clos- 
ed, the  court  gave  the  following  peremptory 
instruction  to  the  Jury: 

"Gentlemen  of  the  Jury,  under  the  law  and 
testimony  in  this  case,  yon  are  instructed  to  re- 
turn a  verdict  for  the  defendant." 

Tltereupon  the  Jury  returned  in  open  conrt 
the  following  verdict: 
"We,  the  Jury,  find  for  the  defendants. 

"V.  O.  Richey,  Foreman." 

Appellant  filed  its  motion  for  a  new  trial, 
which- was  overruled.  Judgment  was  render- 
ed on  the  verdict,  and  this  cause  was  ttrought 
bere  on  appeaL 

Appelant  pro  se.  Roy  D.  Oampbdl,  of  Cot- 
ton Plant,  for  appellees. 

HDMPHRBTS,  J.  (after  stating  the  fiEtcts 
as  above).  Section  126  of  Act  81  of  the  Acts 
of  Arkansas  191S,  known  as  the  law  of  nego- 
tiable instruments,  defines  a  bill  of  exchange: 

"An  unconditional  order  in  writiDg  addressed 
by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  ad- 
dressed to  pay  on  demand  or  at  a  fixed  or  de- 
terminable future  time  a  sum  certain  in  money 
to  order  or  to  bearer." 

So  far  as  disclosed  in  this  record,  the  or- 
der In  question  In  form  and  substance  con- 
forms to  this  definition  and  is  an  inland  bill 
of  exchange.  By  another  section  of  the  same 
act  a  wilttm  acceptance  is  necessary  to  bind 
the  drawee.  By  still  another  section,  if  the 
drawee  destroys  the  bill,  he  wUl  be  deemed 
to  have  accepted  the  same.  Section  187,  Act 
81,  Acts  of  ArlumsBS  1918. 


The  evidence  In  this  case  is  undisputed  that 
appellees  destroyed  tills  bill  and  are  silent 
as  to  why  they  did  so.  No  excuse  Is  render- 
ed by  them  for  not  paying  the  order.  Cer- 
tainly it  is  not  the  privilege  of  a  drawee  to 
put  the  holder  to  sleep  by  an  oral  acceptance, 
then  afterwards  to  destroy  the  order  or  bill 
of  exchange  and  refuse  to  pay  same  without 
rendering  any  kind  or  character  of  explana- 
tion or  excuse. 

[1,  2}  Aoi  accidental  destruction  of  the  bill 
could  not  amount  to  an  acceptance,  but  a 
willful  destruction  of  the  bill  would.  Under 
all  the  circumstances  in  tills  case,  we  are  of 
the  opinion  that  the  question  of  fact  as  to 
why  the  order  was  .destroyed  should  have 
been  submitted  to  the  Jury  under  proper  in- 
structions. Throwing  ttie  order  in  the  waste- 
basket  and  permitting  it  to  bum  and  refusing 
to  pay  it  without  explanation,,  after  having 
orally  accepted  same.  Indicates  a  negligent 
and  reckless  manner  of  handling  bills  of  ex- 
change. If  willful,  then  appellee  herein  be- 
came responsible. 

For  this  error  tills  case  must  be  reversed, 
and  remanded  for  a  new  trial. 

It  Is  so  ordered. 


NEBLX  T.  hWH  WILSON  *  CO.  et  aL 
(No.  42.) 

(Supreme  Court  <tf  Aiftansas.     Dec.  11,  1916.) 

1.  IvoauKjm  «=»461(8)— AcnoH  ro  Set  Asidk 

— E)VIDBKC»— SlTFncnOTCT. 

In  a  suit  to  set  aside  a  decree  foredomns 
a  lien  for  drainace  assessments,  evidence  hela 
to  sustain  a  finding  tliat  service  was-  bad  upon 
plaintiff  in   the  original  foreclosure  suit. 

[EjA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  886 ;    Dec.  Dig.  «=>461(3).] 

2.  Drains  4=»39— Rkview  of  Assebsmxnts. 

As  it  was  the  duty  of  the  property  owner 
when  made  a  party  to  a  suit  to  foreclose  a 
lien  for  drainage  assessments  to  at  that  time 
set  up  all  his  defenses  against  the  organization 
of  the  drainage  district,  errors  and  irregulari- 
ties in  the  original  or^nization  of  the  district 
will  not  be  considered  in  a  suit  to  set  aside  the 
foreclosure  decree. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent. 
Dig.  a  54,  60;    Dec  Dig.  <S=>39.] 

8.  JcDioiAL  Sales  «ss81(8)— Fobkolosijbb  ot 
Liens— Statotb. 
In  view  of  Kirbv's  Dig.  |  6236,  providing 
that  judicial  sales  of  real  estate  "must  be  on 
terms  of  credit  aqt  less  than  three  months," 
where  a  decree  in  suit  to  foreclose  a  lien  for 
drainage  assessments  failed  to  specify  the 
terms  upon  which  the  lands  should  sell,  and 
the  land  was  sold  on  three  months'  credit  and 
the  property  owner  failed  to  prosecute  his  ap- 
peal taken  from  the  foreclosure  decree,  the  de- 
fect being  in  no  sense  jurisdictional,  was  cured 
by  confirmation  of  the  sale. 

r.    Note.— For    other    aases,    see    Judicial 
.  Cent  Dig.  I  68;    Dec.  Dig.  <3=»31(3).] 

Appeal  from  Mississippi  Chancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Suit  by  Baltimore  Neely  against  Lee  Wil- 
son ft  Co.  and  others.  From  a  decree  di»- 
mlwlng  the  bill,  plaintiff  appeals.    Afllrmed. 


Te 
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On  S^tember  17,  1915,  appellant  brougbt 
this  suit  to  set  aside  a  decree  of  forecloaure, 
and  a  sale  and  deed  made  thereunder,  alleg- 
ing that  appellant  was  not  summoned  In  said 
cause;  that  the  assessment,  the  basis  of  the 
suit,  was  Told;  that  the  county  court  did  not 
sufficiently  define  the  district;  and  that  the 
decree  was  Illegal  on  its  face. 

The  decree  of  foreclosure  failed  to  spe- 
dflcally  order  the  land  to  be  sold  on  a  credit 
of  three  months,  and  It  did  not  recite  that 
service  was  had  In  accordance  with  law.  It 
In  substance  found  that  the  levy  of  the  as- 
sessment was  made  In  accordance  with  law, 
the  amount  of  the  assessment,  declared  It  a 
lien  on  the  land  described  as  "northeast 
quarter,  section  18,  township  12  north,  range 
10  east,"  appointed  a  commissioner,  and  or- 
dered him  to  sell  the  land  after  advertising 
the  same  for  .the  length  of  time  prescribed 
by  law  to  satlsfjr  said  lien.  This  decree  was 
rendered  <«  October  8,  1906.  The  commis- 
sioner of  the  court  sold  said  land  on  Decem- 
ber 4,  1908,  and  the  appellee  purchased  it. 
The  sale  was  reported  and  confirmed  by  the 
court  on  October  6,  1000. 

The  deed  recited  that  the  original  decree 
ordered  the  land  sold  to  the  highest  bidder  for 
cash.  The  report  of  the  sale  showed  that 
it  was  sold  on  a  credit  of  three  months.  The 
sherUTs  return  in  the  foreclosure  suit  show- 
ed that  appellant  was  served. 

On  August  24,  1011,  Lee  Wilson  &  Co.,  the 
purchaser  at  the  sale,  filed  application  for  a 
writ  of  assistance  to  obtain  i>o8ses8loa  of 
said  real  estate.  Notice  of  the  motion  of  ap- 
plication was  given  to  Baltimore  Neely  on 
August  25,  1911,  and  on  September  20,  1911, 
the  court  ordered  the  writ  Issued.  The  writ 
was  issued  July  24,  1915,  and  on  that  date 
Baltimore  Neely  was  dispossessed  of  the  land 
by  the  sheriff. 

The  drainage  district  was  established  un- 
der sections  1414-1450,  Kirby's  Digest.  The 
description  of  the  land  In  the  original  pro- 
ceedings for  the  establishment  of  the  district 
failed  to  set  out  that  It  was  in  Mississippi 
county  and  failed  to  show  that  it  was  north 
township  and  east  range,  and  the  assessment 
was  Indicated  by  the  figures  "187.20,"  under 
the  heading  "Amount  Assessed."  In  the  orig- 
inal assessment  "160"  appears  under  the 
heading  "Affected  Ben.  Assessed." 

The  chancellor  at  the  February  term,  1916, 
of  the  chancery  court  of  the  Osceola  district 
of  Mississippi  county,  Ark.,  found  against 
appellant,  and  dismissed  his  bill  seeking  to 
cancel  said  Judgment,  and  the  appellant  ex- 
cepted and  appealed  the  cause  to  this  court. 

Such  other  facts  as  may  be  necessary  in 
passing  upon  the  questions  involved  wUl  be 
set  out  in  the  opinion. 

H.  N.  Moon,  of  Memphis,  Tenn.,  for  appel- 
lant Coleman  &  Lewis,  of  Little  Bock,  and 
C.  A.  Cunningham,  of  BiytbevlUe,  tax  appel- 
leeii, 


HUMPHBETS,  J.  (after  bating  the  facts 
as  above).  It  is  strenuously  insisted  that  the 
foreclosure  decree  should  be  canceled  and  ap- 
pellant restored  to  the  possession  of  his  prop- 
erty, for  the  reason  that  no  service  was  had 
upon  him  in  the  foreclosure  suit 

[1]  Appellant  is  confronted  with  a  return 
by  the  sheriff,  through  his  deputy,  that  he 
was  served  in  this  case.  In  addition,  Mr.  S. 
L.  Oladlsh  testified  that  Neely  employed  blm 
in  the  case^  and  that  he  did  represent  him 
for  a  time.  The  decree  itself  recites  that  ap- 
pellant at  the  time  of  its  rendition  excepted 
to  the  ruling  of  the  court  and  prayed  an  ap- 
peal to  the  Supreme  Court,'  which  was  grant- 
ed. There  are  other  clrcamstanoes  tending 
to  show  that  appellant  bad  been  served.  The 
sheriff  and  his  deputy  are  now  dead  and  can- 
not testify.  Neely  hlmseU  denies  service  and 
is  corroborated  In  his  statement  to  some  ex- 
tent by  Jennie  Neely,  who  was  his  constant 
companion.  In  the  case  of  Holman  v.  Low- 
ranee,  102  Ark.  265,  144  S.  W.  190,  the  oouit 
said: 

"The  officer's  retnm  of  service  is  prima*  fade 
true,  and  the  chancellor  found,  upon  conflict- 
ing evidence,  that  appellant  was  duly  notified 
of  the  pendency  of  the  suit.    •    •    ♦  » 

We  think  on  the  question  of  service  the  in- 
stant case  a  stronger  one  than  Holman  v. 
Lowrance,  supra.  The  finding  of  the  cban? 
ceUor  that  service  was  had  upon  him  in  the 
original  foreclosure  suit  is  sustained  by  the 
weight  of  the  evidence. 

[2]  The  insufficient  description  of  the  lands 
complained  of  by  appellant  relates  to  the 
original  proceedings  establishing  the  drain- 
age district.  It  was  appellant's  duty  when 
made  a  party  to  the  f(»eclosnre  suit  to  set 
up  all  his  defenses  against  the  organisation 
of  said  drainage  district  The  errors  and  ir- 
regularities in  the  original  organization  of 
the  district  are  not  matters  for  ccmsideration 
In  this  bill  of  review. 

We  do  not  understand  that  any  C(Hitentl<Hi 
Is  made  that  the  description  of  the  land  In 
the  foreclosure  decree  Is  insnffident  TIte  de- 
scription of  said  real  estate  in  said  foreclo- 
sure decree  is  definite  and  certain. 

[3]  The  statute  of  Arkansas  provides  that 
judicial  sales  must  be  on  terms  of  credit 
"not  less  than  three  months."  Kirby's  Di- 
gest 8  6236..  The  foreclosure  decree  failed 
to  specify  the  terms  upon  which  the  land 
should  sell.  Counsel  for  appellant  claims 
that  Fry  v.  Street  37  Ark.  39,  ta  a  case  on  all 
fours  with  the  case  at  bar.  That  Is  a  direct 
appeal  from  the  decree  of  foreclosure  before 
the  sale  was  made,  reported,  and  oonflrmed. 
In  the  case  at  bar,  the  land  was  sold  m 
three  months'  credit  and  the  sale  was  re- 
ported and  confirmed.  The  appellant  appeal- 
ed from  the  foreclosure  decree,  but  failed  to 
prosecute  his  appeaL  'Etie  cases  are  quite 
different 

Jurisdictional  errors  in  a  decree  ordering 
the  sale  of  land  cannot  be  cured  by  confir- 
mation of  the  8al&    The  Allure  tp  set  oat 
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tlie  terras  of  sale  in  a  decree  Is  in  no  sense 
JnrlsdIcUonal.  All  Irregularities  not  Jurls- 
dlctlonal  will  be  cured  by  confirmation  of  the 
sale.  The  eonflrmation  of  sale  In  tbe  case 
at  bar  cured  this  defect.  There  being  no  er- 
ror In  the  findings  and  decree  of  the  chan- 
cellor, the  decree  is  in  all  things  afflrrood. 


SWEAT  r.  STATE.    (No.  24.) 
(Supreme  Court  of  Arkansas.     Dec.  4,  1916.) 

1.  IKDICTKKWT  AWn   INFOBICATCON   «=»110(8)— 
LaNOTJAOE    OF  BTATtJTE— PANDBBINO. 

An  indictment  for  accepting  earnings  of  a 
prostitate,  substantially  in  the  language  of  Acts 
1913,  p.  407,  as  to  pandering,  and  reciting  the 
facts  constitnting  the  offense  with  sufficient  cer- 
tainty to  describe  it  and  enable  accused  to  plead 
acquittal  or  conTiction  thereunder  in  bar  of 
Eubaequent  prosecution  for  the  same  offense,  ia 
good. 

[Ed.  Mote.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  281-294;  Dec. 
Dig.  <S=»110(3).] 

2.  PBOBTITTralON    ifl.    il     KviDBNCg. 

Where  one  was  accused  of  pandering  for 
money,  evidence  of  his  receiving  goods  and  a 
store  order,  for  prostitution  of  a  woman,  was 
admissible. 

[EU.  Note.— £V>r  other  cases,  see  Prostitution, 
Cent  Dig.  g  4;    Dec  Dig.  13=34.] 

3.  PBOBTiTtrTioN  «=94— Evidence. 

In  trial  for  pandering,  testimony  of  a  wit- 
ness that  he  paid  accused  money,  although  he 
testified  that  after  payment  be  had  no  inter- 
course with  the  woman,  was  admissible  as  show- 
ing the  woman's  business  and  accused's  knowl- 
edge of  and  participation  in  it 

[Ed.  Note.— Por  other  cases,  see  Prostitution, 
Cent  Dig.  {  4;  Dec.  Dig.  «=>4.] 

Appeal  from  Circuit  Court,  Pike  County ; 
Jeff.  T.  Cowling,  Judge. 

Oscar  Sweat  was  convicted  of  accepting 
earnings  of  a  prostitute,  and  appeals.  Af- 
firmed. 

W.  S.  CoblentB,  of  Murfreesboro,  for  ap- 
pellant. Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  J.  Appellant  was  convicted  un- 
der an  indictment  which  charged  that  he 
"unlawfully,  feloniously  and  Icnowingly  did 
accept,  receive,  levy  and  appropriate  four 
and  >o/ioo  dollars  in  gold,  edlver  and  pa- 
per money  of  the  value  of  four  and  6o/joo 
dollars,  without  consideration,  from  the  pro- 
ceeds of  the  earnings  of  Rettle  Sweat,  who 
was  then  and  there  a  woman  engaged  in 
prostitution,  against  the  peace  and  dignity 
of  tbe  state  of  Arlsansas." 

[1]  To  this  indictment  a  demurrer  was 
filed  on  tbe  ground  that  it  did  not  describe 
tbe  offense  with  sufficient  certainty  to  ap- 
prise him  what  charge  he  would  have  to 
meet.  The  indictment,  however,  employs 
substantially   the   language  used  in  section 


3  of  Act  No.  105,  Acts  1918,  p.  407,  in  rela- 
tion to  the  crime  of  pandering,  and  recites 
the  facts  alleged  to  constitute  that  offense 
with  sufficient  certainty  to  dMCribe  It  and 
to  enable  blm  to  plead  an  acquittal  or  a 
conviction  under  this  indictment  in  bar  of 
a  subsequent  prosecution  for  the  same  of- 
fense. This  meets  the  requirements  of  the 
law. 

[2]  The  indictment  alleges  that  appellant 
received  from  the  earnings  of  the  woman 
named  in  the  indictment  the  sum  of  $4.60  in 
money,  and  It  is  argued  that  the  court  erred 
in  permitting  proof  of  payments  not  made  in 
money.  A  witness  named  Albert  Hatch  tes- 
tified that  he  had  twice  had  sexual  Inter- 
course with  the  woman,  and  that  on  one 
occasion  be  paid  appellant  $1.50  In  money, 
and  on  tb6  other  occasion  gave  blm  an  or- 
der for  $2  in  merchandise.  A  witness  nam- 
ed Jesse  Hatch  testified  that,  for  tbe  same 
purpose,  be  gave  appellant  three  yards  of 
red  serge,  for  which  be  had  himself  pafd 
$1.60.  A  witness  named  Huddleston  testi- 
fied that  he  paid  appellant  $1.50  for  this  pur- 
pose, but  did  not  have  intercourse  with  tbe 
woman  because  of  her  uncleanllness. 

It  Is  9aid  that  the  proof  of  tbe  receipt 
of  other  considerations  than  that  of  money 
constitutes  a  variance  from  tbe  allegations 
of  the  indictment.  It  is  unnecessary  here  to 
decide  that  question,  for  tbe  court  gave  tbe 
following  instruction: 

"The  indictment  alleges  property,  gold,  silver, 
and  paper  money.  It  would  be  necessary  to 
prove  the  receipt  of  money.  It  doesn't  haye  to 
be  any  certain  amount.  The  evidence  of  the  re- 
ceipt of  other  things  may  be  considered  by  the 
jury  along  with  the  other  evidence  in  determin- 
ing whether  the  defendant  did,  in  fact,  receive 
money  for  the  purposes  mentioned  in  the  Indict- 
ment. The  evidence  with  reference  to  the  serge 
and  order  is  competent  only  for  the  purpose  of 
determining  whether  the  defendant  was  engaged 
in  that  sort  of  business  of  receiving  money  and 
profit  out  of  the  prostitution  of  his  wife.  That 
is  a  circumstance  along  with  all  the  other  evi- 
dence in  the  case  as  to  whether  or  not  be  re- 
ceived money  for  that" 

Appellant  had  .denied  all  the  material 
statements  of  the  witnesses  against  him,  and 
this  evidence  was  competent  as  tending  to 
show  that  he  was  receiving  the  earnings  of 
a  woman  engaged  in  prostitution. 

[3]  It  Is  said  that  the  evidence  of  Hud- 
dleston should  have  been  excluded  because 
he  testified  that,  although  be  bad  paid  the 
price  charged,  be  did  not  have  Intercourse 
with  the  woman.  This  and  other  evidence 
objected  to  tended  to  show  the  woman's  busi- 
ness and  appellant's  Ijnowledge  of  and  par- 
ticipation in  it,  and  It  was  therefore  compe- 
tent. 

Tbe  jury  has  passed  upon  the  confilcting 
questions  of  fact,  and  the  evidence  is  legally 
sufficient  to  support  the  verdict,  and,  as  no 
error  of  law  appears,  tbe  Judgment  must  be 
affirmed.    It  is  so  ordered. 
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PILLOW  ▼.  HODGE  et  aL     (No.  31.) 
(Supreme  Court  of  Arkansas.     Dec  11,  1916.) 

Justices  of  the  Peace  «=9l91(2)  —  Apfeai, 

Bond. 
On  a  joint  and  several  bond  on  appeal  from 
justice  court  to  circuit  court,  to  perform  the 
judgment  of  the  court  in  action  against  two  de- 
fendants on  a  claim  of  joint  liability,  a  verdict 
against  one  of  them  and  for  the  other  does  not 
release  the  sureties  from  their  undertaking  to 
perform  any  judgment  rendered  against  the  un- 
successful defendant. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  |  .741;   Dec.  Dig.  <3=3l91(2).] 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty; S.  T.  Mays,  Special  Judge. 

Action  by  J.  C.  Pillow  against  Jobn  Hodge 
and  another.  From  Judgment  for  plaintiff 
before  a  Justice  of  tbe  peace,  defendants  ap- 
pealed to  tbe  circuit  court.  Judgment  for 
plaintiff  in  circuit  court  against  the  named 
defendant,  and  plaintiff  moved  for  Judgment 
against  sureties  on  supersedeas  bond.  From 
order  overruling  plaintiff's  motion,  plaintiff 
appeals.     Reversed  and  remanded. 

Mardls  8c  Mardis,  of  Harrlsbnrg,  tor  ap- 
pellant, 

Mcculloch,  O.  J.  Appellant  sued  tbe 
appellee  John  Hodge  and  one  Cross,  assert- 
ing against  them  a  claim  of  joint  liability 
on  an  account  for  merchandise  alleged  to 
have  been  sold  to  them.  The  case  was  orig- 
inally Instituted  before  a  Justice  of  tbe  peace, 
and  appellant  recovered  Judgment  against 
botb  of  tbe  defendants.  Both  of  the  de- 
fendants took  an  appeal  to  tbe  circuit  court, 
and  gave  an  appeal  bond  In  statutory  form, 
witb  R.  Bailey  and  J.  E.  Stafford  as  sure- 
ties. Tbe  case  was  tried  in  tbe  circuit  court 
on  appeal,  and  tbe  Jury  returned  a  verdict 
In  appellant's  favor  against  Hodge,  but  in 
favor  of  tbe  defendant  Cross  as  to  bis  lia- 
bility for  tbe  debt.  There  was  a  garnlsb- 
vaesA  in  tbe  case,  and  after  the  Judgment 
was  rendered  by  tbe  Justice  of  tbe  peace  tbe 
money  was  paid  Into  court  by  tbe  garnishee ; 
but  it  appeared  that  tbe  money  belonged  to 
defendant  Cross,  and  the  circuit  court  or- 
dered it  refunded  to  blm.  Appellant  moved 
for  a  judgment  against  tbe  sureties  on  tbe 
supersedeas  bond,  wbicb  motion  tbe  court 
overruled,  and  an  appeal  bas  been  prose- 
cuted to  tbls  court 

Tbe  appeal  bond  executed  by  fQ)i)ellee 
Hodge  and  bis  codefendant,  witb  sureties, 
was  a  Joint  and  several  obligation  and  con- 
stituted an  undertaking  on  tbe  part  of  eacb 
of  tbem  to  perform  tbe  Judgment  of  tbe 
court  Hence  tbe  exoneration  of  Cross  by 
tbe  verdict  of  tbe  Jury  did  not  release  tbe 
sureties  from  their  undertaking  to  perform 
any  judgment  rendered  against  Hodge  on  the 
appeal.  Porter  v.  Singleton,  28  Ark.  483. 
Tbe  court  erred  therefore  in  refusing  to  give 
appellant  Judgment  against  tbe  sureties. 


Tbe  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  in  appellant's  favor  on  tbe  verdict 
against  appellee  Hodge  and  the  two  sureties 
on  tbe  appeal  bond. 


MEMPHIS,  D.  ft  G.  RT.  OO.  ▼.  RICHARD- 
SON.   (No.  82.) 

(Supreme  Court  of  Arkansas.    Dec.  11,  1916.) 

1.  Railsoads  «=9272— Fibes— Enoihes  EiaT- 

TINO   SPABKS— SUFFICJENCT  OP  EVIDENCE. 

In  suit  against  two  railroads  for  destruction 
of  cotton  by  fire,  evidence  Keld,  sufficient  to  war- 
rant the  jury  in  drawing  tbe  inference  that  ei- 
ther of  two  engines,  one  owned  by  each  road, 
emitted  the  sparks  which  conununicated  the  fire 
to  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  867;  Dec.  Dig.  «=>272.] 

2.  Rahaoads  4:9260,  266— Fires— Liabiutt 
OF  Roads  Using  Same  TKaoks. 

Where  fire  was  set  to  cotton  by  the  engine  of 
a  railway  using  tbe  tracks  of  another,  both  com- 
panies were  responsible  for  the  damage,  but,  if 
tbe  fire  was  set  by  the  engine  of  the  road  own- 
ing the  tracks,  it  alone  was  responsible. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  817-823,  854-858;  Dec.  Dig.  <^=» 
260,  266.] 

3.  Railboadb  «=327t— Fihes— iNCOirsisiKNCT 
OF  Vebdiot. 

In  an  action  against  two  railroads  operating 
over  the  same  tracks  for  setting  fire  to  cotton, 
verdict  against  one  road  was  not  inconsistient 
because  there  was  also  a  finding  that  the  fire 
was  set  by  the  locomotive  of  the  other  road, 
since  the  jury  might  have  concluded  Uie  fire  was 
communicated  from  both  engines. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  «=»273.] 

4.  Railroads  9=9266  —  Fibes — LiABiunT  of 
Roads  Opebatino  oit  Sams  Tback. 

Where  fire  was  communicated  to  cotton  from 
two  engines,  two  roads  operating  over  the  same 
tracks  each  owning  one,  neither  of  the  roads 
could  escape  liability  on  the  ground  that  fire  was 
also  set  by  the  locomotive  operated  by  the  other. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ii  854-858;   Dec  Dig.  «=3266.1 

Appeal  from  Olrcnit  Court,  Clark  County; 
Qeo.  R.  Uaynie,  Judge. 

Suit  by  Steve  Richardson  against  the 
Memphis,  Dallas  ft  Gulf  Railway  Company 
and  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company,  wbereln  tbe  latter 
defendant  set  f ortb  a  cross-complaint  against 
tbe  former.  From  a  Judgment  for  plaintiff 
against  botb  defendants,  tbe  Memptala,  Dal- 
las &  Gulf  Railway  Company  appeals.  Judg- 
ment against  appellant  affirmed. 

E.  B.  Kinsworthy  and  R.  B.  Wiley,  both  of 
little  Rock,  and  J.  W.  Bisbop,  of  NashvUIe, 
for  appellant  McMillan  &  McMillan,  of 
Arkadelpbia,  for  appellee. 

McCULLOCH,  G.  J.  Appellant,  the  Hem- 
phis,  Dallas  ft  Gulf  Railway  Company,  uses 
tbe  tracks  of  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  on  a  branch 
line  of  that  company,  on  wbldi  tbe  town  of 
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Amity  1b  a  statlcm.  Appellee  had  a  lot  of 
cotton  stored  on  a  platform  near  the  tra<A 
at  Ajnlty,  and  on  October  25,  1914,  the  cot- 
ton vras  destroyed  by  flre. 

It  is  alleged  that  the  flre  was  communicated 
to  the  cotton  by  sparks  from  an  engine.  Appel- 
lee inatltnted  this  joint  action  against  both  of 
tlie  companies,  alleging  that  the  flre  was  set 
out  from  engines  operated  by  each  of  the  com- 
panies. Each  of  the  defendants  answered, 
denying  liability,  and  qieclfically  denying  the 
allegation  that  the  flre  was  commanicated 
from  engines  which  its  servants  oiterated.  The 
St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  also  set  forth  In  its  answer  a  cross- 
complaint  against  the  aivellant,  Memphis, 
Dallas  &  Onlf  Railway  Company,  in  which 
it  alleged  that  the  last-named  company  had 
executed  a  contract  to  hold  the  Iron  Moun- 
tain Company  harmless  from  liability  for 
damage  done  by  reason  of  the  operation  of 
its  trains  over  the  tracks  of  the  latter,  and 
a  Judgment  over  was  asked  against  the  ap- 
I>eUant  company  in  the  event  tliat  it  was 
found  that  the  flre  was  communicated  from 
the  latter's  engine. 

[1]  On  the  trial  of  the  case  before  the  Jury, 
the  plaintiff  introduced  testimony  from  which 
the  jury  might  have  Inferred  that  the  flre 
was  communicated  from  engines  operated 
by  either  one  of  the  defendant  companies. 
A  local  freight  train  operated  by  the  Iron 
Mountain  Company  came  to  Amity  shortly 
after  11  o'clock  in  the  forenoon  of  the  day 
named,  and  remained  there  doing  switching 
for  35  or  40  minutes.  A  passenger  train  of 
the  Iron  Mountain  had  come  in  a  short  time 
before  that  aiyl  left  on  its  Journey.  A  short 
time  after  the  Iron  Mountain  local  freight 
left  Amity — about  20  minutes,  according  to 
the  testimony  of  the  witnesses — ^the  local 
freight  train  operated  by  appellant  came 
Into  the  station  and  stopped  for  a  short 
vrhile,  and  about  5  or  10  minutes  after  this 
train  left  the  cotton  was  discovered  to  be  on 
Ore.  The  testimony  is  to  the  effect  that  the 
Iron  Mountain  engine  stopped  within  two 
feet  of  the  cotton  stored  on  the  platform,  and 
timt  when  it  pulled  out  from  the  station 
tlie  engine  worked  steam  heavily  and  emit- 
ted sparks.  There  is  proof  to  the  same  ef- 
fect concerning  the  engine  of  appellant  com- 
pany; that  is  to  say,  ttiat  the  engine  stopped 
within  a  few  feet  of  the  cotton,  and  emitted 
sparks  as  it  began  to  move  away.  There 
was  no  witness  in  the  case  who  testified  that 
he  saw  sparks  from  either  of  the  engines 
fall  upon  the  cotton,  but  there  was  enough 
to  warrant  the  Jury  In  drawing  the  inference 
that  either  of  the  eng^ines  emitted  the  sparks 
wMdi  communicated  the  flre  to  the  cotton. 
Cairo,  et<v.  By-  Co.  t.  Brooks,  112  Ark.  298, 
166  S.  W,  167. 

[2]  Now,  the  court  submitted  the  case  to 
the  Jury  ui>on  correct  instructions,  to  the 


effect  that,  if  the  flre  was  set  out  by  appellant 
company,  then  both  companies  would  be  re- 
sponsible to  appellee  for  the  damage,  but 
that,  if  the  flre  was  set  out  by  the  Iron 
Mountain  engine,  that  company  alone  would 
be  resimnsible  for  the  dama^.  At  the  re- 
quest of  one  of  the  defendants  the  court 
submitted  to  the  Jury  special  interrogatories 
separately  inquiring  as  to  which  of  the  en- 
gines emitted  the  sparks '  which  communicat- 
ed the  flre  to  the  cotton.  In  question  No. 
2  the  Jury  were  asked  to  state  whether  or 
not  the  flre  was  set  out  by  a  locomotive 
operated  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  and  to  their 
interrogatory  the  Jnry  made  answer  )n 
the  afllrmatlve.  In  qnestion  No.  3  the  Jury 
were  required  to  state  whether  or  not  the 
flre  was  set  out  by  a  locomotive  operated 
l>y  appellant,  and  the  Jury  also  answered  this 
Interrogatory  in  the  affirmative.  The  court 
rendered  Judgment  in  favor  of  appellee 
against  both  of  the  defendants,  and  the  ap- 
pellant  has    alone  prosecuted   the  .appeal. 

The  only  contention  made  by  counsel  for 
appellant  Is  that  the  verdict  is  not  support- 
ed by  suflldent  evidence,  so  far  as  relates 
to  the  liability  of  this  appellant,  and  that 
the  verdict  is  inconsistent  in  that  It  con- 
stitutes a  flndlng  that  the  flre  was  set  out 
by  both  of  the  locomotives.  We  are  of  the 
opinion,  as  before  stated,  tliat  there  is  suf- 
ficient evidence  to  warrant  the  Inference  that 
the  flre  was  set  out  by  the  locomotive  op- 
erated by  appellant  Witnesses  who  were 
near  the  cotton  stated  tliat  they  saw  no 
smoke  arising  from  the  cotton  until  about  6 
or  10  minutes  after  appellant's  train  left 
the  station,  and  that  they  then  saw  the  blasse, 
a  number  of  the  bales  of  cotton  being  on  flre 
then.  The  inference  was  also  Justified  that 
the  flre  was  set  out  from  the  engine  of  the 
Iron  Mountain  train;  for  it  was  emitting 
sparks  when  it  left  its  position  near  the  cot- 
ton platform  about  30  minutes  before  the 
flre  was  discovered. 

[3,4]  We  caimot  say  as  a  matter  of  law 
that  there  is  any  Inconsistency  in  the  verdict, 
or  that  the  verdict  against  the  appellant  Is 
necessarily  wrong  because  there  was  also  a 
finding  that  the  flre  was  set  out  by  the  loco- 
motive of  the  Iron  Mountain.  The  Jury  might 
bave  concluded  that  the  flre  was  communi- 
cated from  both  of  the  engines,  and  we  can- 
not say  tliat  there  is  not  testimony  sufl^icient 
to  warrant  that  inference.  If  that  be  true, 
neither  of  them  can  escape  liability  on  the 
ground  that  flre  was  also  set  out  by  the  loco 
motive  operated  by  the  other ;  for,  if  that  be 
a  sufficient  excuse,  then  both  could  escape  lia- 
bility on  that  ground. 

We  are  of  the  opinion,  therefore,  that  the 
judgment  against  appellant  ought  to  be  af- 
flrmed;    and  it  is  so  ordered. 
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DAVIS  T.  STATE.     (No.  26L) 
(Supreme  Court  of  Arkansas.    Not.  13,  1916.) 

1.  Statctxs  «=96^2)— Pabtial  Intaliditz— 

Where  a  pottion  of  a  section  of  Acts  1916, 
p.  338,  is  unconstitutional  in  tbat  it  attempts 
a  delegation  of  tbe  legislative  function  to  im- 
pose penalties  for  a  violation  of  its  provisions 
or  of  regulations  thereunder,  to  the  board  of 
control  of  the  Agricultural  experiment  station, 
is  distinct  and  separable  from  the  remainder  ot 
the  act,  it  does  not  render  the  whole  act  void, 
but  the  remainder  of  the  act  is  valid  in  en- 
joining tbe  duty  without  prescribing  a  penalty 
for  its  violation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S§  59,  195 :    Dec.  Dig.  <S=>64l2).] 

2.  Amuials  <Si=>3&— Tick  IQbaoioaxion— Pen- 
alty. 

Acts  1915,  p.  338,  in  relation  to  cattle  tick 
eradication,  provided  no  penalty  for  a  viola- 
tion of  its  provisions.  Kirby's  Dig.  S  2447,  pro- 
vides that  where  the  performance  of  an  act  is 
prohibited  and  no  penalty  is  imposed  the  doing 
of  such  prohibitive  act  shall  be  deemed  a  mis- 
demeanor. Section  2448  provides  that  every 
person  convicted  of  a  misdemeanor  for  which 
the  punishment  is  not  defined  shall  be  punished 
by  imprisonment  not  exceeding  one  year  or .  by 
fine  not  exceeding  $260,  or  both.  Acts  1907, 
p.  1045,  was  enacted  to  prevent  the  introduc- 
tion and  spread  of  contagious  and  infectious  dis- 
eases of  animals,  and  section  5  provided  a  pen- 
alty for  violation  of  any  provision  of  the  act. 
Meld,  that  a  penalty  for  violation  of  the  act  of 
1915  was  properly  imposed  under  section  2448, 
and  not  under  act  of  1907,  which  did  not  con- 
template tick  eradication  or  a  provision  for 
punishment  for  failure  to  dip  cattle  for  that 
purpose. 

[Ed.  Note. — ^For  other  cases,  see  Animals, 
Cent  Dig.  $$  95,  96;    Dec.  Dig.  «=»36.] 

3.  Animals    €=>36— Contaqious    Diseasss— 
BviDEHCK— Admissibility. 

In  a  prosecution  for  violation  of  provision 
of  Acts  of  1915,  Act  No.  80,  and  regulations 
thereunder  requiring  persons  owning  cattle  ex- 
posed to  or  infested  with  ticks  to  bring  them  to 
a  disinfecting  station  for  dipping,  proof  on  the 
part  of  defendant  that  his  cattle  were  not  in- 
fected with  ticks,  and  that  ticks  had  not  been 
found  in  his  neighborhood,  was  properly  ex- 
cluded. 

[Ed.  Note. — ^For  other  cases,  see  Animals, 
Cent.  Dig.  §§  95,  96;    Dec.  Dig.  <8=»36.] 

McCuUoch,  O.  J.,  and  Kirby,  J.,    dissenting. 

Appeal  from  Circuit  Court,  Logan  County; 
Jas.  Cochran,  Judge. 

James  Davis  was  convicted  of  a  misde- 
meanor, and  he  appeals.    Affirmed. 

H.  N.  Smith,  of  Mansfield,  and  Boberts 
&  Roberts,  of  Boonevllle,  for  appellant.  Wal- 
lace Davis,  Atty.  Gen.,  and  Hamilton  Moses, 
Asst.  Atty.  Gen.,  for  the  State. 

SMITH,  J.  This  appeal  qnestions  the  con- 
stttutionallty  of  Act  No.  86  of  the  Acte  of 
1915,  page  338,  and  tbe  gronnd  of  the  at- 
tack Is  that  tbe  act  Is  Incomplete,  in  that  It 
provides  no  penalty  for  a  violation  of  its 
provisions,  but  attempts  a  delegation  of  the 
legislative  function  of  prescribing  tbe  penal- 
ty to  the  board  of  control  of  tbe  Agricultural 
experiment  station.  Tbe  section  complained 
of  Is  section  6,  which  reads  as  follows: 


"Sec.  6.  That  the  enforcement  of  the  laws  of 
this  state  in  relation  to  cattle  tick  eradication 
and  protecting  the  counties  placed  entirely  or 
provisional!];  above  the  federal  quarantine  line 
in  this  district  is  hereby  vested  in  the  board  of 
control  of  the  Agricultural  experiment  station, 
with  full  power  and  authority  to  promulgate 
the  necessary  rules  and  regulations  for  that 
purpose  and  to  provide  penalties  for  the  infrac- 
tion or  disobedience  of  any  such  rule  or  regu- 
lation, or  order  made  by  such  board,  and  to  en- 
force obedience  to  such  roles  and  regulations." 

Acting  under  the  authority  of  this  section 
tbe  board  of  control  prescribed  rules  for  tbe 
enforcement  of  the  provisions  of  the  act, 
and,  among  others,  enacted  a  rule  numbered 
7,  which  reads  as  follows: 

"Cattle  in  area  where  svstematlc  tic^  eradica- 
tion is  being  conducted  shall  be  disinfected  un- 
der supervision  of  a  duly  authorized  ini<pector 
when  so  ordered  by  said  inspector.  It  shall  be 
tbe  duty  of  all  persons  owning  or  having  in 
charge  cattle  that  are  exposed  or  infested  with 
ticks  to  have  all  of  their  cattle  at  a  regular  dis- 
infecting station  for  the  purpose  of  having  them 
properly  dipped  when  so  ordered  by  the  inspec- 
tor. Ajiy  person  failin|f  to  comply  with  the 
provisions  of  this  regulation  shall  be  prosecuted 
as  provided  for  in  section  5  of  Act  409,  Acts  of 
19(n." 

[1]  It  is  not  contended  In  support  of  the 
judgment  of  tbe  court  below  that  the  Legis- 
lature had  the  authority  to  delegate  to  the 
board  of  control  the  power  of  prescribing 
penalties  for  a  violation  of  Its  rules;  but  it  Is 
said  that  tbe  provision  to  that  effect  should 
treated  as  a  nullity,  inasmuch  as  It  is  void, 
and  when  this  has  been  done  a-  complete 
and  harmonious  act  remains.  The  rule  of 
construction  in  such  cases  Is  stated  in  Cool- 
ey'B  Constitutional  limitations  (7th  Ed.)  p. 
246,  as  follows: 

"Where,  therefore,  a  part  of  a  statute  is  nn- 
constitutioaal,  that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void  also,  unless 
all  the  provisions  are  connected  in  subject-mat- 
ter, depending  on  each  other,  operating  together 
for  the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  presumed 
the  Legislature  would  have  passed  the  one 
without  the  other.  The  constitutional  and  un- 
constitutional provisions  may  even  be  contained 
in  the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separable,  so  that  the  first  may  stand 
though  the  last  fall  The  point  is  not  whether 
they  are  contained  in  the  same  section ;  for  the 
distribution  into  sections  is  purely  artificial; 
but  whether  they  are  essentially  and  insep- 
arably connected  In  substance.  If,  when  the 
unconstitutional  portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable 
of  being  executed  in  accordance  with  the  appar- 
ent legislative  intent,  wholly  independent  of 
that  which  was  rejected,  it  must  be  sustained." 

This  rule  has  been  frequently  applied  by 
this  court  See  Cotbam  v.  Coffman,  111  Ark. 
109,  163  S.  W.  1183,  and  cases  there  cited. 

We  think  under  this  rule  that  we  may 
treat  as  void  the  provision  that  the  board  ot 
control  should  prescribe  penalties. 

[2]  Counsel  for  tbe  state  contend  that  if 
this  Is  done,  section  5  of  Act  409  dt  the  Acts 
of  1907,  p.  1043,  applies,  and  afCords  full 
authority  for  the  imposition  of  the  fine  of 
$25  which  was  assessed  by  the  jury  against 
appellant.     We  do  not  agree  with  counsel. 
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however.  In  this  contention.  While  the  act 
of  1907  was  enacted  "to  prevent  the  Intro- 
dnctlon  and  spread  of  contagious  and  In- 
fectious diseases  of  animals  In  Arkansas," 
we  think  there  Is  In  this  act  no  legislative 
thought  of  tick  eradication  or  provision  for 
punishment  for  the  failure  to  dip  cattle  for 
that  purpose,  and  therefore  the  penalties 
prescribed  by  the  act  of  190T  cannot  be  ap- 
plied to  the  act  of  1916.  It  Is  conceded  by 
learned  counsel  for  appellant  that  the  Leg- 
islature had  the  right  to  delegate  to  this 
board  the  duty  of  promulgating  rules  In  re- 
gard to  dipping  cattle,  and  that  the  Legis- 
lature could  have  prescribed  penalties  for 
the  violation  of  such  rules  when  made;  but 
it  Is  argued  that,  Inasmuch  as  the  Legisla- 
ture has  prescribed  no  i)enalty,  none  can  be 
Imposed.  But  we  do  not  agree  with  counsel 
In  this  contention.  The  valid  portion  of  the 
sections  quoted  Imposes  upon  the  board  the 
duty  of  making  necessary  rules  and  regula- 
tions, and  obedience  to  these  rules  Is  neces- 
sarily enjoined  upon  aU  persons  coming  with- 
in their  scope.  We  have  therefore  the  case 
of  the  state  enjoining  a  duty  without  pre- 
scribing a  penalty  for  Its  violation.  Sec- 
tions 2447  and  2448  of  Kirby's  Digest  were 
enacted  to  cover  such  cases.  These  sections 
read  as  follows: 

"Sec.  2447.  Where  the  performance  of  any  act 
is  prohibited,  or  the  performance  of  any  act  is 
required  by  any  statute,  and  no  penalty  for  the 
Tiolation  of  such  statute  is  imposed,  either  in 
the  same  section  containing  sudi  prohibition 
or  requiring  such  act  or  duty,  or  in  any  other 
section  or  statute,  the  doing  of  such  prohibited 
act  or  the  neglect  of  such  required  act  or  duty, 
■hall  be  deemed  a  misdemeanor. 

"Sec.  2448.  E^rery  person  who  shall  be  con- 
victed of  any  misdemeanor,  the  punishment  of 
which  is  not  defined  in  this  or  some  other  stat- 
nte,  shall  be  punished  by  imprisonment  ,jiot 
exceeding  one  year,  or  by  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  by  fine  and 
imprisonment  both." 

The  flne  imposed  upon  appellant  was  there- 
fore warranted  under  section  2448.  State  v. 
Greenlees,  41  Ark.  353. 

We  think  what  is  here  said  does  not  con- 
travene the  doctrine  of  Rowe  v.  State,  92 
Ark.  155,  122  S.  W.  626.  There  an  act  of  the 
General  Assembly  provided  that  upon  a  fence 
law  being  adopted  at  an  election  It  should 
thereafter  be  unlawful  for  certain  animals  to 
run  at  larga  The  act  provided  for  the  Im- 
pounding of  stock,  and  for  the  payment  of 
damages  done  by  them  by  their  owners,  and 
for  their  summary  sale  In  satisfaction  of 
these  damages  if  not  otherwise  paid.  The 
syllabus  of  that  case  Is  as  follows: 

"Under  the  rule  that  when  an  act  creates  a 
new  offense  and  makes  that  unlawful  which 
was  lawful  before,  and  prescribes  a  particular 
penalty,  that  penalty  alone  can  be  enforced, 
held  that  the  penaltv  prescribed  by  the  special 
stock  law  of  May  23,  1901,  applicable  to  cer- 
tain counties,    is    the  only  punishment   which 


can  be  administered  for  a  violation  of  its  pro- 
visions." 

Here  there  Is  no  penalty.  We  have  seen 
that  a  proper  construction  of  the  act  requires 
us  to  strike  out  what  Is  ttterein  said  about 
the  penalty,  and  the  result  of  that  action  Is 
that  no  penalty  is  prescribed  except  such  as 
exists  under  section  2448  of  Kirby's  Digest 

[3]  It  Is  Insisted  that  the  court  erred  In  ex- 
cluding proof  on  the  part  of  appellant  to  the 
effect  that  his  cattle  were  not  Infected  with 
ticks,  and  that  no  ticks  had  been  found  tn  his 
neighborhood.  But  this  testimony  was  prop- 
erly excluded.  The  purpose  of  this  regula- 
tion was  to  rid  the  area  In  which  It  was  effec- 
tive of  the  tick,  and  it  had  been  determined 
that  the  proper  way  to  accomplish  this  re- 
sult was  to  dip  all  cattle  In  that  area,  and 
appellant  should  have  complied  with  this 
regulation,  his  opinion  to  the  contrary  not- 
withstanding. If  the  actual  presence  of  the 
ticks  on  an  animal  is  to  be  established  before 
the  orders  of  the  board  are  effective  against 
that  animal,  then  the  resolutions  are  largely 
nugatory,  and  the  eradication  work  would 
be  greatly  hampered.  The  court  no  doubt 
thought,  and  properly  so,  that  it  were  better 
to  dip  some  cattle  which  did  not  have  ticks 
on  them  than  to  fall  to  dip  others  which  were 
infected,  and  to  thus  afford  the  opportunity 
for  further  propagation  of  the  ticks,  and 
that  certainty  and  safety  required  that  all 
cattle  In  the  prescribed  area  be  dipped. 

Other  exceptions  were  saved  at  the  trial, 
and  are  discussed  in  the  brief,  but  we  do  not 
regard  them  as  of  sufficient  importance  to 
call  for  a  discussion  here. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  court  below  Is  affirmed. 

McOULLOGH,  O.  3.  (dissenting).    The  Leg- 
islature undertook  to  delegate  to  the  board 
of  control  the  power  to  prescribe  penalties 
for   violation   of  its   regulations,   and   this 
court   (properly,   I   think)   holds   that   such 
attempted  delegation  of  power  is  Ineffectual 
and  void,  but  It  at  least  excludes  the  idea 
that  the  lawmakers  Intended  to  Impose  any 
i  other  penalty.    The  effect  of  the  court's  decl- 
sion  Is  therefore  to  Impose  a  penalty  pursu- 
ant to  the  terms  of  another  statute,  which 
the   lawmakers   manifestly   did   not  intend 
I  should   apply.     The  court,  In  other  words, 
disregards  the  expressed  will   of  the  law- 
makers and  substitutes  something  else  in- 
stead.   It  seems  to  the  writer  that  this  vlo- 
;  lates  all  of  the  settled  rules  of  construction, 
I  and  constitutes  legislation  on  the  part  of  the 
I  court    Ex  parte  Deeds,  75  Ark.  542,  87  S.  W. 
1030. 

I     I  dissent  from  the  conclusion  of  the  major- 
ity. 

KIBBY,  J.,  concurs. 
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SECOND  DIVISION  Or  lACONIA  LEVEE 

DIST.  T.  LACONIA  LEVEB  DIST. 

(No.  33.) 

(Supreme  Court  o(  Arkansas.    Dea  11,  ldl6.) 

1.  IiETEES    9=»5— SkFAKATION    OF   DiBTBICTS — 

PRORATING  Indebtedness  Statute. 
Judgment  against  two  leree  districts  for 
damages  to  a  contractor  caused  by  their  con- 
duct in  preventing  Urn  from  completing  bis 
contract  with  the  original  district  entered  into 
before  the  passage  of  Acts  1913,  p.  570,  dividing 
such  district  into  two,  was  not  an  indebtedness 
existing  at  the  time  of  passage  of  the  act,  and 
therefore  not  to  be  prorated  under  It,  where 
the  damage  accrued  after  division. 

[Ed.  Note.— For  other  cases,  see  Leyees,  Cent. 
Dig.  §i  14,  15;    Dea  Dig.  <S=>5.] 

2.  IiEVEKB     «=>11— DlVIDINQ     DlSTBICF— PBO- 

BATING   Indebtedness  —  Svfficibnct  or 

Evidence. 
In  suit  between  levee  districts,  evidence 
held  sufficient  to  support  finding  that  work  for 
which  the  original  district  paid  was  done  after 
passage  of  Acts  1913,  p.  579,  dividing  it  into 
the  two  and  prorating  indebtedness  existing  at 
time  of  the  act's  passage. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cient. 
Dig.  {  20;    Dec.  Dig.  (S=»ll.] 

3.  Levees    «=»11— Dividing    Distbiot— Pro- 
bating Indebtedness— BuBDEN  of  Pboof. 

In  suit  b^  a  levee  district  against  the  one 
from  which  it  was  formed  by  Acts  1913,  p. 
579;  dividing  the  ori^nal  district  and  prorating 
its  indebtedness  existing  when  the  act  was 
passed,  to  determine  their  liabilities  for  an 
amount  that  had  accrued  under  a  contract,  bur- 
den was  on  plaintiff  to  show  by  a  preponderance 
of  evidence  that  warrants  were  issued  and  paid 
by  the  original  district  upon  an  indebtedness 
existing  when  the  act  was  passed,  in  which  case 
the  original  district  was  liable  tor  its  share. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  {  20;    Dec.  Dig.  «=>11.] 

4.  Levees  iS=»5— Dividing  Distbiop— Poweb 

of    LEOI8I.ATUBE. 

Though  it  is  within  the  province  of  the  Leg- 
islature, dividing  a  levee  district,  to  define  the 
boundaries  of  the  two  districts  and  adjust  their 
liabilities  after  separation,  such  adjustment 
must  not  be  arbitrary,  but  must  have  just  and 
reasonable  basis. 

[ESd.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  a  14,  15;  Dec.  Dig.  «=>6.] 

'    5.  Conbtitutiohal  Law   «=s>290(1)   —  Bhn- 
NENT  Domain  ^s>2(11)— Lbvees  ®=>6— Due 
Process— Dividing  Levee  Distbict. 
In  dividing  a  levee  district,  the  Legislature 
could  not  make  the  property  owners  of  the  origi- 
nal district  liable  for  levee  work  done  in   the 
new  district,  after  the  passage  of  the  dividing 
act,  under  a  contract  made  by  the  original  dis- 
trict, as  it  would  have  been  to  take  property 
without  due  process  and  without  compensation. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  871,  874,  875;   Dec  Dig. 
<g=290(l);    Eminent  Domain,  Cent.  Dig.  SI  9- 
12;    Dec.  Dig.  ®=>2(11);    Levees,  Cent.  Dig.  §{ 
14,  15;  Dec.  Dig.  «=>5.] 

Appeal  from  Desha  Chancery  Court;  Z.  T. 

Wood,  Chancellor. 

Suit  by  the  Second  Division  of  Laccmia 
Levee  District  against  the  Laconia  Levee 
District.  From  a  Judgment  for  defendant, 
plaintlir  appeals.    Affirmed. 

Prior  to  the  7th  of  March,  1913,  certain 
territory  in  Phillips  and  Desha  counties  had 


been  incorporated  into  the  Laconia  Levee 
District  See  Acts  of  1891,  p.  169,  and  Acts 
of  1893,  p.  253.  On  March  7,  1913,  an  act 
was  passed  creating  an  independent  levee  dis^ 
trlct,  carved  ont  of  the  Laconia  Levee  Dis- 
trict, and  designated  as  "Second  Division  of 
Laconia  Levee  District."  The  Secmid  Divi- 
sion of  the  Laconia  Levee  District  thus  creat- 
ed comprised  the  levees  that  were  located  In 
PhUllpe  county.  This  left  in  the  original 
Laconia  Levee  District  the  levees  situated 
in  Desha  county.  At  the  time  of  the  passage 
of  the  act  of  March  7,  1913,  the  original  La- 
conia Levee  District  was  under  a  contract 
with  one  Harry  Adams  for  the  placement  of 
1<X),000  yards  of  dirt  as  a  banquette  of  the 
levee  located  in  Phillips  county,  which  con- 
tract was  dated  September  3,  1912.  Up  to 
the  time  of  the  passage  of  the  act  of  March 
7, 1913,  Adams  had  done  work  under  this  con- 
tract, and  continued  to  do  work  under  soCh 
contract  after  the  passage  of  the  above  act 
until  the  two  districts  refused  to  further 
pay  him.  After  the  passage  of  tlte  act,  the 
secretary  of  the  original  district  Issued  to 
Adams  warranta  drawn  on  the  treasurer  of 
the  district  in  payment  of  levee  work  done 
by  him  in  Phillips  county.  Warrants  had 
been  Issued  for  the  work  done  before  the  pas- 
sage of  the  act,  and  the  secretary  continued 
to  Issue  warrants  under  the  orders  of  tlie 
board  of  directors  of  the  cnrlglnal  levee  dis- 
trict, and  the  treasurer  of  that  district  con- 
tinued to  pay  those  warrants  until  as  late 
as  July  7,  1913.  The  warrants  that  were 
thus  Issued  and  paid  after  the  passage  of  the 
act  of  March  7,  1913,  amounted  in  the  aggre- 
gate to  $4,579.65.  At  the  time. of  the  passage 
of  the  act  there  was  in  the  treasury  of  the 
original  Laoonla  Levee  District  the  sum  of 
$6,166.85.  Upon  the  refusal  of  both  districts 
to  further  pay  Adams,  he  brought  suit  against 
them  for  breach  of  contract  and  recovered 
Judgment  against  them  In  the  sum  of  S^7.- 
67.  A  controversy  arose  between  the  two  dis- 
tricts as  to  their  respective  liabilities  to 
each  other  under  the  act,  and  as  to  their  re- 
spective iiabilltles  for  the  amount  that  had 
accrued  under  the  Adams  contract.  This 
suit  was  Instituted  by  the  appellant  against 
the  appellee  to  determine  that  controversy. 

The  chancery  court,  upon  substantially  the 
above  facts,  found,  among  other  thlngs: 

"(1)  That  on  the  7tb  day  of  March,  1913, 
there  was  in  the  treasury  of  the  defendant  the 
snm  of  $6,166.35. 

"(2)  That  under  the  terms  of  the  act  of  March 
7,  1913,  the  plaintiff  was  entitled  to  20^/45  of 
said  fund,  amounting  to  the  sum  of  $2,778.16. 

"(3)  That  from  and  after  the  date  <^  the  pas- 
sage of  said  act  of  March  7,  1913,  defendant 
paid  to  Harry  Adams  the  sum  of  $4,579.65  for 
work  done  on  the  contract  of  September,  1912, 
in  Phillips  county,  and  is  entitled  to  be  reim- 
bursed in  that  sum  by  the  plaintiff;  and  that 
defendant  is  not  liable,  as  between  it  and  plain- 
tiff, for  an^  part  of  the  judgment  rendered  in 
the  Desha  circuit  court  in  favor  of  Harry  Adama 
and  against  both  plaintiff  and  defendant" 
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The  court  further  found  tbat  defendant 
was  liable  to  the  plaintiff  for  Its  pro  rata 
of  the  value  of  certain  lands  taken  for  levee 
purposes  prior  to  tbe  passage  of  the  act, 
amounting  to  ^18.75,  and  that  after  credit- 
ing the  plaintiff  with  snch  sum  there  was  a 
balance  due  the  defendant  amounting,  In 
principal  and  interest,  to  the  sum  of  $1,687.- 
63,  and  entered  Judgment  in  favor  of  the  ap- 
pellee for  such  sum,  and  the  appellant  brings 
this  appeaL 

Snch  other  facts  as  may  be  necessary  will 
be  stated  In  the  opinion. 

Moore,  Vineyard  &  Satterfleld  and  J.  O. 
Burke,  all  of  Helena,  for  appellant.  F.  M. 
Rogers,  of  Arkansas  City,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  A  correct  solution  of  the  issue  pre- 
sented by  this  appeal  Involves  a  construction 
of  Act  No.  141  of  the  Acts  of  1913,  approved 
March  7,  1913.  The  flrst  section  of  that 
act  creates  the  appellant  levee  district.  Oth- 
er sections  provide  for  the  maintenance,  con- 
struction, repair,  and  control  of  the  levees 
already  situated  in  the  appellant  district, 
and  those  thereafter  to  be  constructed,  and 
the  levying  and  collecting  of  all  taxes  In 
such  district.  Including  those  assessed  in  the 
year  1912  and  collected  in  1913,  and  the  ex- 
penditure thereof,  and  place  these  matters 
under  the  exclusive  control,  supervision,  and 
management  of  the  board  of  directors  of  the 
appellant 

The  fifth  section  of  the  act  is  as  follows: 

"Should  there  be  any  funds  in  the  hands  of 
the  treasurer  of  the  Loconia  Levee  District  at 
the  time  of  the  passage  of  this  act  in  excess  ot 
any  legitimate  indebtedness  of  said  district, 
then  sudi  a  part  of  said  fund  shall  be  paid  over 
to  the  treasurer  of  the  division  herein  created 
in  the  ratio  as  the  mileage  in  said  division  bears 
to  the  total  mileage  of  the  leve«  in  said  Laconia 
Levee  District.  In  the  event  the  said  Laconia 
Levee  District,  at  the  time  of  the  passage  of 
this  act,  is  indebted  in  any  amoont  whatever  in 
excess  ot  the  funds  on  hand,  then  the  division 
hereby  created  shall  pay  its  proportional  part 
of  such  indd>tedne8s  in  the  ratio  as  the  number 
of  miles  of  levee  in  said  division  bears  to  the 
total  miles  of  levee  in  said  Laconia  Levee  Dis- 
trict. For  the  purpose  of  ascertaining  such  sur- 
plus or  indebtedness,  as  the  case  may  be,  the 
directors  of  said  division  sliall  have  access  to 
the  bool»  and  records  of  the  Laconia  Levee  Dis- 
trict" 

Appellant  contends  that  the  couri:  erred  In 
holding  that  the  appellee  was  not  liable  as 
between  it  and  appellant  for  any  part  of 
the  judgment  rendered  by  the  Desha  circuit 
conrt  against  both  appellant  and  appellee. 
But  the  appellant  does  not  bring  Into  Its  ab- 
stract any  evidence  to  sustain  this  contention. 
The  only  reference  to  this  Judgment  tbat  is 
contained  In  the  abstract  is  tbat  recited  In 
the  answer,  as  follows: 

"That  the  said  Harry  Adams  filed  suit  in  the 
Desha  drcuit  court  against  the  plaintitC  and 
defendant  districts,  alleging  therein  that  he  had 
been  prevented  by  defendant  districts  from  com- 
pletiog  said  contract  and  prayed  Judgment  for 
damages;  tbat  said  suit  reinlted  in  a  judgmant 


against    defendant    districts    in    the    sum    of 
1897.67." 

[1]  It  appears  affirmatively  from  these  re- 
citals that  the  judgment  rendered  against 
the  districts  was  not  for  any  Indebtedness 
due  from  the  Labonla  Levee  District  to 
Harry  Adams  at  the  time  of  the  passage  of 
the  act,  but,  on  the  (fontrary,  that  the  judg- 
ment was  for  damages  caused  by  the  conduct 
of  the  districts  In  preventing  him  from  com- 
pleting his  contract  Since  It  appears-  from 
the  testimony  that  Adams  was  stiU  perform- 
ing work  under  his  contract  after  the  pas- 
sage of  the  act  of  March  7,  1913,  the  dam- 
ages for  which  he  recovered  Judgment  ac- 
crued after  the  passage  of  the  act  and 
therefore  were  not  an  Indebtedness  existing 
at  the  time  of  the  passage  of  the  act  The 
amonnt  of  the  Judgment  therefore  was  not  an 
Indebtedness  to  be  prorated  under  the  act, 
and  the  coort  did  not  err  In  so  holding. 

It  was  the  manifest  purpose  of  the  act,  as 
shown  by  section  6,  to  prorate  the  funds  In 
the  hands  of  the  original  levee  district  at  the 
time  of  the  passage  of  the  act,  after  deduct- 
ing the  indebtedness  of  th«  original  district 
at  that  time,  and  to  require  the  Second  Divi- 
sion to  pay  its  pro  rata  part  of  any  then  ex- 
isting ind^tedneas  after  deducting  the  funds 
on  hand. 

tlow,  the  proof  shows  that  at  the  time  and 
after  the  passage  of  the  act  the  performance 
of  the  work  contemplated  by  the  contract  was 
not  complete,  and  the  contract  itself  in  ex- 
press terms  shows  that  the  work  which  was 
being  done  was  banquette  work,  comprising 
100,000  yards,  more  or  less.'  Although  the 
work  was  done  under  a  contract  executed  pri- 
or to  the  passage  of  the  act,  yet  no  indebted- 
ness against  the  original  levee  district  would 
accrue  under  the  contract  nntU  the  work  was 
actually  done,  and  if  this  work-  was  done 
subsequent  to  the  passage  of  the  act  of  March 
7,  1913,  then  the  Indebtedness  therefor  did 
not  exist  at  the  time  <^  the  passage  of  the 
act,  but  was  an  Indebtedness  accruing  there- 
after. 

Since  the  act  created  the  Second  Division 
and  gave  its  governing  board  exclusive  con- 
trol, supervision,  and  management  of  the 
woilE  of  constructing,  rqmlrlng,  and  main- 
taining the  levees  of  the  Second  Division,  It 
is  clear  tbat  the  amtellee,  the  original  La- 
conia Levee  District,  after  the  passage  of  the 
act  bad  no  longer  any  dnty  to  perform  with 
reference  to  the  levees  situated  In  the  appel- 
lant district  While  the  appellee  was  still 
liable  under  its  contract  with  Adams  for 
any  Indebtedness  that  accrued  either  before 
or  after  the  passage  of  the  act  under  said 
contract,  yet,  as  between  the  appellee  and  the 
appellant,  by  the  terms  of  the  act,  appellee 
was  relieved  of  any  indebtedness  that  ac- 
crued under  that  contract  after  the  passage 
of  the  act,  and  appellant  could  not  hold  appel- 
lee even  for  a  proportional  part  of  such  In- 
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Tbe  court  found  fhat  the  appellee  paid 
Adams  from  and  after  tbe  passage  of  the  act 
$4,679.65  for  work  done  under  the  contract, 
and  that  appellee  was  entitled  to  be  reim- 
bursed In  that  sum  by  the  appellant 

[2]  While  there  is  no  express  finding  that 
the  work  for  which  this  sum  was  paid  was 
done  subsequent  to  the  passage  of  the  act  of 
March  7,  1913,  yet  the  finding  of  the  court 
was  tantamount  to  that,  and  such  was  the 
effect  of  the  Judgment.  It  cannot  be  said 
that  such  a  finding  is  clearly  against  the 
preponderance  of  the  evidence. 

The  testimony  of  the  secretary  of  the  La- 
conla  Levee  District  shows  that  at  the  end 
of  the  month  the  engineer  estimated  the 
work  done  during  the  preceding  month  and 
gave  orders  to  the  contractor  on  the  secre- 
tary to  coTer  those  estimates,  and  that  the 
secretary,  up<n  such  orders,  would  issue  his 
warrant  in  favor  of  the  contractor  on  the 
treasurer  of  the  district  for  the  i>ayment  of 
the  money.  The  testimony  shows  that  war- 
rants covering  the  sum  of  $4,679.65  were 
issued  March  28,  May  31,  and  July  1,  1913, 
and  that  these  checks  were  paid  by  the  treas- 
urer respectively  March  29,  June  2,  and  July 
7,  1913.  True,  the  secretary  of  the  appellee, 
when  asked  why  these  warrants  were  issued 
after  March  7,  1913,  if  the  work  was  done 
in  Phillips  county,  answered: 

"Because  they  had  been  issued  before  this 
time  by  the  old  members  of  the  original  dis- 
trict to  honor  Mr.  Jordan's  orders  for  work 
done,  and  I  continued^  to  give  orders  until  I 
was  instructed  otherwise." 

He  also  testified  that  the  warrants  he  paid 
out  to  Mr.  Adams  were  ordered  by  the  board 
of  the  original  Laconla  Levee  District. 

Now,  it  must  be  remembered  that,  so  far 
as  this  record  shows,  the  board  of  the  orig- 
inal Laconla  Levee  District  was  not  changed 
by  the  act  of  March  7,  1913,  creating  the 
apitellant  district,  and  it  was  therefore  liter- 
ally true  that  the  warrants  issued  by  the 
secretary  after  the  passage  of  the  act  were 
ordered  by  the  board  of  the  original  Laconla 
Levee  District.  Taking  the  testimony  of  the 
secretary  of  the  board  as  a  whole,  it  shows 
that  after  the  passage  of  the  act  creating  the 
appellant  district  he  continued  to  give  war- 
rants on  the  orders  of  the  board  of  the  Laco- 
nla Levee  District  in  the  same  manner  that 
be  had  done  before  the  passage  of  the  act,  to 
wit,  upon  estimates  made  by  the  engineer  at 
the  end  of  the  month  for  work  done  during 
that  month. 

[3]  The  burden  was  upon  the  appellant  to 
show  by  a  preponderance  of  the  evidence 
that  these  warrants  were  issued  and  paid 
upon  an  indebtedness  existing  at  the  time  of 
the  passage  of  the  act.  It  has  not  met  that 
burden. 

The  proof  shows  that  there  were  45% 
miles  of  levee  in  the  original  levee  district, 
and  that  20>^  miles  of  this   levee  were  in 


Phillips  county,  and  that  all  the  work  that 
had  been  done  under  the  Adams  contract 
was  done  on  the  levee  situated  in  Phillips 
coimty. 

[4]  Appellant  contends  that  it  was  within 
the  exclusive  province  of  the  Legislature  to 
define  the  boundaries  of  the  two  districts 
and  to  adjust  the  liabilities  of  said  districts 
after  their  separation.  While  this  is  true, 
such  adjustment  must  not  be  arbitrary ;  tliat 
is,  without  any  Just  and  reasonable  basis 
for  the  legislative  determination.  Moore  v. 
Board  of  Levee  Dist,  98  Ark.  113,  117,  135  S. 
W.  819. 

[E]  It  was  not  within  the  power  of  the 
Legislature  to  make  tlie  property  owners  of 
the  appellee  liable  for  levee  work  done  under 
the  contract  with  Adams  after  the  passage 
of  the  act  of  March  7,  1913,  on  the  levee  sit- 
uated in  Phillips  county.  To  relieve  the 
property  owners  of  appellant  of  the  cost  of 
the  levee  work  done  under  the  Adams  con- 
tract after  the  passage  of  the  act,  and  to  lay 
the  burden  of  the  cost  of  such  work  upon  the 
property  owners  of  the  appellee  without  a 
hearing  and  without  corresponding  benefit  to 
them,  would  be  taking  their  property  without 
due  process  and  without  compensation.  If 
the  act  had  to  be  so  construed,  it  would  be 
unconatitutlonal  and  void. 

The  chancery  court  correctly  construed  the 
act.  Its  findings  of  fact  are  in  accord  with 
the  preponderance  of  the  evidence^  and  its 
decree  must  therefore  be  affirmed. 


CASE  et  aL  v.   CADDO  RIVER  LUMBER 
CO.  et  al.    (No.  86.) 

(Supreme  Court  of  Arkansas.    Dec.  11,  1916.) 

Lis  Pkndbns  ®:»26(7)  —  Pubchabeb  Pend- 
ing Suit— Pabtt  UoLoiRa  Undeb  Quit- 
cxAiM  Deed. 
Where  a  lumber  company,  wben  it  purchased 
lands,  bad  no  notice  by  a  lis  pendens  that  af- 
fected its  title,  because  it  did  not  claim  un- 
der an;  title  derived  from  the  party  in  whose 
hands  the  land  was  attached,  the  record  title 
under  which  the  lumber  company  claimed  being 
in  another,  while  inquiry  as  to  the  title  of  the 
party  from  whom  the  lumber  company  bought 
would  have  disclosed  to  it  that  he  had  a  perfect 
record  title  to  the  lands  by  virtue  of  his  g^uit- 
claim  deed  from  the  party  holding  record  title, 
though  it  held  under  a  quitclaim  deed,  the  lum- 
ber compRny  was  entiUea  to  protection  as  an  in- 
nocent purchaser. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  g  54;   Dec.  Dig.  <S=>26(.7).] 

Appeal  from  Pike  Chancery  Court ;  Jas.  D. 
Shaver,  Chancellor. 

Suit  by  Andrew  J.  Case  and  others  against 
the  Caddo  River  Lumber  Company  and  oth- 
ers. From  a  decree  for  defendants,  plalntiCfa 
appeal.    Decree  affirmed. 

Martin,  Wootton  &  Martin,  of  Hot  Springs, 
for  appellants.  McRae  &  Tompkins,  of  Pres- 
cott,  J.  0.  Pinnix,  of  Murfreesboro,  and  W.  P. 
Feazel,  of  Nashville,  for  appellees. 
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\ViOOD,  J.  The  appellants  Instituted  this 
suit  against  the  appellees  to  remove  clouds 
from  their  title.  Appellants  alleged,  in  sub- 
stance, that  they  were  the  owners  of  certain 
lands  In  Pike  county  by  having  purchased 
same  at  a  sale  under  a  Judgment  rendered  by 
the  United  States  District  Ck)urt  of  Arkansas 
in  certain  attachment  proceedings  therein 
pending  in  which  the  lands  were  levied  upon 
and  sold  as  the  property  of  W.  F.  Davis  and 
wife.  They  alleged  that  notice  lis  pendens 
was  duly  given  of  the  attachment  proceed- 
ings. They  also  alleged  that  the  appellees 
were  claiming  title  under  deeds  which  were 
clouds  upon  appellants'  title,  and  prayed  that 
these  deeds  be  canceled.  The  appellees  set 
up  that  the  writ  of  attaclunent  was  irregular- 
ly levied  upon  the  lands,  and  that  such  levy 
was  therefore  void.  They  further  set  up  that 
the  Graysonia-NashvlUe  Lumber  Company 
purchased  the  lands  from  the  Grayson-Mc- 
Leod  Lumber  Company  In  good  faith  and  for 
value,  and  without  any  knowledge  of  the 
attachment  and  Uen;  that  it  conveyed  the 
land  to  the  Caddo  Blver  Lumber  Company, 
which  was  also  an  innocent  purchaser  for 
value.  The  conclusion  we  have  reached  on 
the  issue  as  to  whether  or  not  the  Caddo 
Elver  Lumber  Company  was  an  innocent  pur- 
chaser for  value  makes  it  unnecessary  to  con- 
sider the  other  issues  in  the  case.  The  facts 
concerning  the  issue  as  to  whether  or  not 
the  appellee  Caddo  River  Lumber  Company 
was  an  innocent  purchaser  for  value  are  sub- 
stantially as  follows:  On  the  Sth  day  of  May, 
1909,  one  Will  Lawrence  (who  at  that  time 
was  the  owner  of  the  land  in  controversy) 
conveyed  the  land  by  warranty  deed  to  one 
H.  H.  Coffman.  This  deed  was  recorded  on 
Hay  6,  1909.  Lawrence  testified  that  this 
deed  was  given  to  secure  an  indebtedness  to 
Coffman  of  $760,  which  be  afterwards  paid, 
«nd  that  Coffman  deeded  the  land  back  to 
him.  It  appears  that  this  deed  was  never 
placed  on  record.  On  the  16th  day  of  July, 
1909,  Lawrence  conveyed  the  land  to  W.  V. 
Davis,  and  on  the  next  day  the  land  was  at- 
tached by  appellants,  and  on  July  21,  1909, 
lis  pendens  notice  of  the  attachment  was  filed 
with  the  derk  of  Pike  county.  On  August 
30,  1909,  W.  F.  Davis  conveyed  the  land  to 
W.  B.  Davis.  On  February  7,  1910,  Coffman 
'  (who  at  that  time  held  the  record  deed)  con- 
veyed the  land  by  quitclaim  deed  to  W.  B. 
Davis.  On  February  8,  1910,  W.  B.  Davis 
conveyed  the  land  to  the  Vt  Smith  9c  Ourdon 
Land  &■  Timber  (Company,  from  whom  by 
mesne  conveyances  it  passed  to  the  Caddo 
River  Lumber  (Company. 

The  Caddo  River  Lumber  Company  at  the 
time  of  its  purchase  of  the  lands  In  contro- 
versy had  no  notice  by  the  lis  pendens  that 
affected  its  title,  because  it  did  not  claim  un- 
der any  title  derived  from  W.  F.  Davis.  His 
title  was  not  in  the  chain  of  title  of  the 
Caddo  River  Lumber  Company.    The  record 


title  under  which  the  Oaddo  Company  daim- 
ed  was  In  one  (Hoffman,  and  not  In  W.  F<. 
Davis.  The  quitclaim  deed  was  sufflcient  to 
put  the  lumber  company  upon  inquiry  as  to 
the  title  of  W.  B.  Davis,  under  whom  the 
lumber  company  claimed;  but  inquiry  as  to 
this  title  would  have  disclosed  to  the  lumber 
company  that  W.  B.  Davis  had  a  perfect  rec- 
ord title  to  the  lands  by  virtue  of  his  quit- 
claim deed  from  Coffman.  Since  inquiry 
would  have  discovered  that  W.  B.  Davis  had 
a  perfect  record  title  and  would  not  have 
disclosed  any  defects  whatever  in  the  title 
of  its  vendor,  W.  B.  Davis,  the  defense  of 
innocent  purchaser  set  up  by  the  lumber  com- 
pany was  complete  and  must  be  sustained. 
Although  holding  under  quitclaim  deed,  this 
was  sufficient  to  entitle  the  lumber  company 
to  protection  as  an  innocent  purchaser. 
Henry  Wrape  Co.  v.  Cox,  122  Ark.  445,  183 
S.  W.  955;  Miller  v.  Fraley,  Oreenwood  & 
Co.,  23  Ark.  735. 

The  decree  appealed  from  herein  dismissed 
the  appellants'  complaint  and  quieted  the  ti- 
tle in  the  appellees,  which  decree,  for  the 
reasons  stated,  is  correct,  and  is  therefore 
affirmed. 


WILSON  V.  STATE.     (No.  34.) 
(Supreme  Court  of  Arkansas.     Dec.  11,  1916.) 

L  Cbiminal   Law    «=s>823(2)— Insirucxiok— 

AssuiuNO  Facts. 
in  a  prosecution  for  murder  by  poiaoning, 
or  in  any  case  of  willful,  deliberate,  malicious 
and  premeditaced  killiug,  such  as  to  constitute 
only  murder  in  the  first  degree,  the  abstract 
instruction  that,  the  killing  being  proved,  the 
burden  of  proving  circumBtances  of  mitigation 
justifying  or  excusing  the  homicide  devolves  on 
accused,  unless  by  proof  on  the  part  of  the 
prosecution  it  is  sufficiently  manifest  that  the 
offense  amounted  only  to  manslaughter,  or 
that  the  accused  was  justified  or  excused  in 
conmtitting  the  homicide,  was  not  objectionable 
as  assuming  that  the  killing  was  proved,  where 
the  following  instruction  submitted  that  issue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gS  1992-1995,  3158 ;  Dec  Dig. 
«=>823(2).] 

2.  Cbiminal  Law  ®=»778(5)  —  Instruction  — 

Shiftino  Bukden  of  Pboof. 
In  a  prosecution  for  wife  murder  by  poison- 
ing, the  instruction  that,  the  killing  being  prov- 
ed, the  burden  of  proving  circnmstsnces  of  mit- 
igation that  justify  or  excuse  the  homicide  de- 
volves on  accused,  unless  by  proof  on  the  part 
of  the  prosecution  it  is  sufficiently  manifest  that 
the  offense  amounted  only  to  manslaughter,  or 
that  the  accused  was  justified  or  excused  in 
committing  the  homicide,  merely  told  the  jury 
that,  if  they  found  that  the  killing  by  defendant 
was  proved,  the  burden  of  proof  was  on  ac- 
cused to  establish  self-defense,  if  the  defense 
was  set  up,  unless  the  proof  introduced  by  the 
state  showed  it,  and  did  not  shift  the  burden 
to  defendant  to  establish  his  innocence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1848,  1849,  i960, 1967 :  Dec. 
Dig.  <S=>778(5) ;    Homicide,  Cent   Dig.  $  632.] 

8.  HoMiciDB   <&=>340(4)  —  Affbal— Habmuiss 
Ebbob— In  stbuotions. 
In  a  prosecution  for  wife  murder  by  poi- 
soning, where  the  jury,  by  their  verdict  of  guflty, 
must  have  found  that  defendant  killed  his  wife 
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by  administering  strychnine,  but  nevertheleas 
returned  a  vermct  for  murder  in  the  second 
degree,  error,  if  any,  in  giving  an  abstract  in- 
struction that,  the  killing  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation  in 
justification  or  excuse  devolved  on  defendant, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  i  720;    Dec  Dig.  «=>340(4).] 

4.  Criminal  Law  «=»720(1)  —  Tbiai.  —  Rb- 

ICABKS  OF  State's  Counsel. 
In  a  prosecution  for  murder,  the  remarks  of 
state's  counsel  iq  opening  argument  that  a 
witness  was  there  and  bad  testified  for  the 
state,  though  he  had  been  threatened  and  in- 
timidated from  so  testifying,  were  improper. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1670,  1671;  Dec.  Dig.  <8=> 
T20(i).] 

6.  CBDaNAi,  Law  «=>728(5)— Iufbopeb  Rx- 
MABKB  OF  CouNSEir— Duty  of  Coubt  to  I»- 

STBUCT    JUBY    ON    OWN    MOTION. 

In  prosecution  for  murder,  where,  in  open- 
ing argument,  state's  counsel  stated  that  a 
witness  for  the  state  was  there  and  had  testi- 
fied, though  threatened  and  intimidated  to  pre- 
vent him,  and  defendant  objected,  and  state's 
counsel  withdrew  the  statement,  and  defendant 
did  not  ask  the  conrt  to  admonish  the  jury  not 
to  consider  the  improper  remarks,  and  the  court 
did  not  rule  upon  the  objection,  there  was  no 
error,  since  defendant  cannot  predicate  error 
upon  failure  of  the  court  to  make  a  ruling 
that  he  did  not  at  the  time  ask  the  court  to 
make,  unless  the  remarks  were  so  flagrant  and 
so  highly  prejudicial  m  character  as  to  moke 
it  the  duty  of  the  court  to  instruct  the  jury 
not  to  consider  them,  while  the  remarks  were 
not  so  intensely  prejudicial  as  to  call  for  such 
ruUng  by  the  court  on  its  own  motion. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1681;   Dec.  Dig.  «=3728(5).] 

6.  Cbiminal  Law  «s»699,  1154  —  Iupbofeb 
Remabkb  of  Counsel  —  Discbetion  of 
Tbial  Ooubt. 

Trial  courts  have  broad  discretion  in  the 
matter  of  controlling  the  arguments  of  coun- 
sel, and,  except  in  cases  of  a  manifest  abuse  of 
discretion,  the  Supreme  Court  will  defer  large- 
ly to  the  conclusions  of  the  trial  court  as  to 
whether  or  not  prejudice  in  any  given  case  re- 
sults from  improper  remarks,  and  as  to  whether 
or  not  the  court  has  taken  such  affirmative  ac- 
tion in  the  premises  as  might  be  necessary  to 
remove  possible  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1655,  1656,  3059;  Dec.  Dig. 
«=»^,  H64.f 

7.  Cbiuinal  Law  4=s710(1)  —  Remabkb  of 
State's  Coonbel— Wabbantt  by  Evidence. 

In  a  prosecution  for  wife  murder,  remarks 
of  the  prosecuting  attorney  that  the  first  wit- 
ness had  testified  that  defendant  stated  to  him 
"that  be  bad  never  cared  anything  for  the  d— — 

b ,  and  that  he  was  going  to  get  rid  of  her," 

held  warranted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1669 ;    Dec.  Dig.  «=»719(1).] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty ;  Cbas.  W.  Smith,  Judge. 

Oscar  Wilson  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Judg- 
ment aflSrmed. 

C.  W.  McKay  and  Walker  Smltb,  both  of 
Magnolia,  for  appellant.  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  Asst  Atty. 
Oen.,  for  the  State. 


WOOD,  J.  At  the  Aognat  tenn,  1916,  of 
the  Columbia  circuit  court,  appellant  was 
convicted  of  the  crime  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  imprisonment 
in  the  state  penitentiary  for  a  period  of  ten 
years. 

The  indictment  charged  him  with  having 
committed  the  crime  of  murder  by  killing 
his  wife,  Maud  Wilson,  by  giving  her  strych- 
nine. It  was  a  question  for  the  Jury,  under 
the  evidence,  as  to  whether  or  not  Maud 
Wilson  died  as  the  result  of  strychnine  ad- 
ministered by  the  appellant  for  the  purpose 
of  killing  her,  or  whether  she  died  from 
Bright's  disease,  with  which  she  had  been 
afflicted  for  some  two  years.  The  evidence 
tending  to  prove  that  appellant  poisoned  tals 
wife  was  circumstantial,  but  sufficient  to 
sustain  a  verdict  of  guilty. 

Among  other  Instructions,  the  court  gave 
the  following: 

"The  killing  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation  that  justify  or 
excuse  the  homicide  shall  devolve  on  the  ac- 
cused, unless  by  proof  on  the  part  of  the  prose- 
cution it  is  suSiciently  manifest  that  the  offense 
amounted  only  to  manslaughter,  or  that  the 
accused  was  justified  or  excused  in  committing 
the  homicide  provided  the  burden  of  the  whole 
case  is  on  the  state,  to  show  the  defendant 
guilty  beyond  a  reasonable  doubt." 

Appellant  spedflcally  objected  to  the  glT- 
Ing  of  the  instruction  on  the  ground,  among 
others,  that  the  Instruction  was  abstract, 
and  that  it  assumed  that  the  killing  by  the 
defendant  was  proved,  and  that  It  cast  the 
burden  of  proving  circumstances  of  mitiga- 
tion uiion  the  defendant,  and  thus  placed 
the  burden  upon  him  to  show  circumstances 
that  justified  or  excused  him  in  administer- 
ing the  iKiison. 

The  instruction  is  wholly  abstract  in  a  case 
where  the  killing  is  done  by  poison,  or 
In  any  other  case  of  willful,  deliberate, 
malicious,  and  premeditated  killing,  such  as 
to  constitute  only  murder  In  the  first  degree. 
The  case  of  Easter  v.  State,  96  Ark.  629- 
633,  132  S.  W.  924,  was  such  a  case.  There, 
as  here,  the  court  gave  the  Instruction  In 
connection  with  other  instructions  on  the  law 
of  homicide,  and  of  reasonable  doubt,  and  the 
burden  of  proof  In  such  cases.  In  that  case, 
in  commenting  upon  the  ruling  of  the  court 
in  giving  the  instruction  as  set  out  above,  we 
said: 

"It  is  contended  that  this  instruction  is  not 
applicable  ♦  •  •  where  there  was  a  cwafliet 
as  to  whether  or  not  the  defendant  did  the  kill- 
ing. It  is  true  that  this  statute  is  applicable 
only  •  •  •  where  the  killing  is  claimed  to 
have  been  done  in  self-defense,  and  is  not  ap- 
plicable in  cases  of  killing  by  lying  in  wait. 
There  is  no  prejudicial  error,  however,  in  giv- 
ing it  in  any  case,  for  no  harm  could  result  in 
giving  it  as  an  abstract  proposition  of  law.  The 
danger  of  giving  it  in  the  exact  language  of  the 
statute  is  that  it  might  be  construed  as  an  as- 
sumption by  the  court  that  the  killing  had  been 
done  by  the  accused.  The  instruction  was  not, 
however,  objected  to  on  that  ground,  and  that 
construction  seems  not  to  have  been  plac«i  upon 
it  by  court  or  counsel." 
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[1]  Here  the  Instruction  was  spedflcally 
objected  to  on  the  ground  that  It  assumed 
that  appellant  did  the  killing,  and  the  very 
next  Instruction,  given  at  the  Instance  of  the 
state,  submitted  the  Issue  as  to  whether  or 
not  oppellant  did  the  killing,  and  told  the 
Jury  that,  unless  they  found  that  he  did  kill 
Maud  Wilson  beyond  a  reasonable  doubt  by 
unlawfully,  willfully,  and  feloniously,  after 
premeditation  and  deliberation,  with  malice 
aforethought,  administering  strychnine,  they 
should  find  him  not  guilty.  And  in  the  first 
instruction  given  at  the  instance  of  the  ap- 
pellant the  court  told  the  Jury,  In  substance, 
the  same  thing. 

[2]  The  Instruction  is  in  the  exact  language 
of  the  statute,  and  when  given  in  this  form  it 
could  not  be  construed  as  an  assumption  by 
the  court  that  the  kiUlng  was  proved,  but  is 
only  tantamount  to  telling  the  Jury  that.  If 
they  found  that  the' killing  by  the  defendant 
was  proved,  then  the  burden  of  proof  was 
ui)on  the  accused,  where  self-defense  was  set 
up,  to  establish  such  defense,  unless  the 
proof  Introduced  by  the  state  showed  it  This, 
as  we  have  often  held,  does  not  shift  the  bur- 
den to  defendant  of  establishing  his  inno- 
cence, but  the  burden  of  proof  to  show  guilt 
in  the  whole  case  still  rests  on  the  state. 
Cogbum  V.  State,  76  Ark.  110,  113,  88  S.  Wl 
822 ;  mgnor  v.  State,  76  Ark.  489,  493,  89  S. 
W.  96 ;  Thomas  v.  State,  85  Ark.  357,  358, 108 
S.  W.  224;  Childs  v.  State,  98  Ark.  430,  437, 
136  S.  W.  285 ;  Walker  v.  State,  100  Ark.  180, 
183,  139  S.  W.  1139;  Brock  v.  State,  101  Ark. 
147,  164,  141  S.  W.  756;  Scogglns  T.  State, 
109  Ark.  510,  514,  159  S.  W.  211;  Johnson  v. 
State,  120  Ark.  193,  200, 179  S.  W.  361. 

While  an  instruction  given  In  this  form 
was  criticized  in  the  case  of  Easter  v.  State, 
snpia,  it  was  not  expressly  condemned  as 
prejudicial  error  in  this  form  in  any  case, 
and  we  now  hold  that  the  instruction,  even 
when  given  in  the  language  of  the  statute, 
does  not  assume  that  the  killing  has  been 
proved,  but,  when  so  worded,  the  effect  of  It 
ia  to  submit  that  issue  to  the  Jury. 

[S]  The  contention  that,  inasmuch  as  the 
instruction  was  abstract,  it  was  prejudicial 
is  unsound,  for  the  reason  that  the  Jury  found 
a  state  of  facts  to  exist  which  would  make 
the  instruction  favorable  rather  than  prejudi- 
cial to  the  interests  of  appellant  The  Jury, 
in  other  words,  by  their  verdict  of  guilty, 
must  have  found  that  the  appellant  killed  his 
wife,  and  they  must  also  have  found  that  he 
killed  her  by  administering  strychnine,  for 
that  is  the  only  means  which  he  employed  to 
klU  her  if  he  committed  the  offense  at  all. 
Under  the  law,  upon  such  a  state  of  facts, 
the  only  correct  verdict  would  have  been  mur- 
der in  the  first  degree.  Instead,  the  Jury 
went  beyond  its  province  and  extended  clem- 
ency to  the  accused  by  'returning  a  verdict 
for  murder  in  the  second  degree. 

Since  the  Jury  found  the  ap^Uant  guilty, 
he  is  in  mo  attitude  to  complain,  and  was  in 


no  manner  prejudiced,  by  the  giving  of  an 
instruction  the  only  effect  of  which,  if  it  had 
any  effect  at  all,  was  to  cause  the  Jury  to 
mitigate  appellant's  punishment,  which,  un- 
der their  finding  of  guilty,  might  have  been 
death  or  imprisonment  for  life  instead  of  im- 
prisonment in  the  state  penitentiary  for  a 
shorter  term.  The  Instruction  could  not  have 
misled  the  Jury  on  the  issue  as  to  the  guilt 
or  innocence  of  the  appellant 

[4-6]  II.  Counsel  for  the  state,  in  his  open- 
ing argument  stated  to  the  Jury  that  Charles 
Beeson,  a  witness  for  the  state,  was  there 
and  had  testified  in  this  case  in  behalf  of 
the  state,  although  he  had  been  threatened 
and  intimidated  for  the  purpose  of  prevent- 
ing him  from  so  testifying,  to  which  argu- 
ment the  defendant  objected  and  asked  the 
court  to  rule  upon  his  objection,  but  counsel 
for  the  state  immediately  stated  that  he  with- 
drew the  statement  The  court  did  not  rule 
upon  the  same,  and  counsel  excepted. 

Counsel  for  appellant  state  that  the  court's 
refusal  to  rule  on  appellant's  objection  and 
to  Instruct  the  Jury  not  to  consider,  the  state- 
ment could  have  caused  the  Jury  to  believe 
that  the  prosecuting  attorney  was  Justified 
in  making  the  statement. 
•  The  remarks  were  Improper,  because  they 
were  calculated  to  cause  the  Jury  to  believe 
that  Appellant  had  threatened  and  Intimidated 
a  witness  for  the  state,  who  gave  damaging 
testimony  a^inst  appellant  In  order  to  pre- 
vent, if  possible,  his  attendance  at  the  trial. 
But  upon  objection  being  made  to  the  re- 
marks, the  counsel  immediately  withdrew  the 
statement  and  the  appellant  did  not  there- 
upon ask  the  court  to  admonish  the  Jury  not 
to  consider  the  improper  remarks.  Counsel 
for  appellant  thus,  in  effect  treated  the  with- 
drawal of  the  statement  as  sufficient  to  re- 
move the  prejudice ;  at  least,  he  did  not  ask 
the  court  to  Instruct  the  Jury  not  to  consider 
the  remarks  or  to  take  any  other  affirmative 
steps  to  remove  any  imssibie  prejudice  that 
might  have  been  created  against  appellant  in 
the  minds  of  the  Jury.  Api)ellant  cannot 
predicate  error  upon  failure  of  the  court  to 
make  a  ruling  that  he  did  not  at  the  time  ask 
the  court  to  make,  unless  the  remarks  were 
so  fiagrant  and  so  highly  prejudicial  in  char- 
acter as  to  make  it  the  duty  of  the  court  on 
its  own  motion  to  have  instructed  the  Jury 
not  to  consider  the  same.  See  Kansas  City 
Sou.  Ry.  Co.  V.  Murphy,  74  Ark.  259.  85  S. 
W.  428;  Harding  v.  State,  94  Ark.  65,  126 
S.  W.  90.  The  remarks  were  not  so  intensely 
prejudicial  in  their  nature  as  to  call  for  such 
ruling  of  the  court  sua  motu. 

The  trial  courts  have  broad  discretion  in 
the  matter  of  controlling  the  arguments  of 
counsel,  and,  except  in  cases  of  a  manifest 
abuse  of  discretion,  this  court  wlU  defer 
largely  to  the.  conclusions  of  the  trial  court 
as  to  whether  or  not  prejudice  in  any  given 
case  results  from  Improper  remarks,  and  as 
to  whether  or  not  the  court  has  taken  such 
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afflrmatlve  action  In  the  premises  as  might  be 
necessary  to  remove  any  possible  prejudice. 
See  Thompson  on  Trials,  064 ;  Railway  Co.  t. 
Murphy,  supra;  Cravens  y.  State,  95  Ark. 
321,  326,  128  S.  W.  1037. 

[7]  The  prosecuting  attorney  In  his  closing 
argument  also.  In  effect,  stated  that  witness 
O'Dell  had  testified  that  the  appellant  stated 
to  him  "that  he  had  never  cared  anything  for 
the  damned  bitch,  and  that  he  was  going  to 
get  rid  of  her."  When  this  statement  was 
made  by  the  prosecuting  attorney  and  object- 
ed to  by  counsel  for  appellant,  the  court  told 
the  Jury  that  he  did  not  luiow  whether  counT 
sel  was  misstating  the  evidence  or  nott  but 
that  they  were  the  Judges  of  the  evidence  and 
as  to  whether  or  not  the  prosecuting  attorney 
had  misstated  same. 

While  the  witness  O'Dell  did  not  testify 
In  the  exact  language  as  stated  by  ,the  prose- 
cuting attorney,  he  did  testify  that  the  ap- 
pellant had  said  to  him  that  he  (appellant) 
"did  not  care  a  Q d about  that  wo- 
man." And  witness  Chas.  Beeeon  testified 
that  appellant  stated  to  him  on  the  day  he 
procured  his  license  to  marry  that  he  was  not 
going  to  live  with  her,  and  that  If  he  did, 

"By  Q ,  you  will  hear  what  I  am  going 

to  do  with  her." 

While  the  prosecuting  attorney  failed  to 
designate  the  witness  who  testified  toi  the 
statement  contained  In  his  remarks,  yet  it 
appears  from  the  record  that  substantially 
these  remarks  were  testified  to  by  a  witness. 
Therefore  the  remarks  of  counsel  were  war- 
ranted by  the  evidence,  and  the  court  ruled 
correctly  In  holding  that  the  Jury  were  the 
sole  Judges  of  the  evidence,  and  as  to  wheth- 
er or  not  the  prosecuting  attorney  had  mis- 
stated the  same. 

There  Is  no  reversible  error  in  the  record, 
and  the  Judgment  Is  therefore  affirmed. 


JAMES,  HOLCOMBB  ft  RAINWATER  v. 
FDRR  et  at    (No.  41.) 

(Supreme  Court  of  Arkansas.     Dec.  11,  1916.) 

RxroBUATioN  OF  Inbtbttmxjttb  €s»46(5)— Ev- 

IDENCK — MUTUAUTT  OF  MISTAKE. 

To  authorize  reformation  of  a  conveyance 
to  include  land  not  described  therein,  evidence 
must  be  clear,  convindng,  and  satisfying  that 
its  (nnission  was  contrary  to  d>«  intention,  not 
of  one,  but  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i  162;  Dec.  Dig. 
46(5).] 

Appeal  from  Desha  Chancery  Court;  Z. 
T.  Wood,  (chancellor. 

Suit  by  James,  Holcombe  &  Rainwater 
against  Hubert  Furr  and  another.  From  de- 
cree for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

X.  O.  Plndall,  of  Little  Rock,  for  appellants. 
J.  Bernhardt,  of  Arkansas  City,  and  T.  D. 
Crawford,  of  Little  Rock,  for  appellees. 


SMITH,  3.  This  snit  was  brought  to  en- 
force the  specific  performance  of  a  contract 
to  convey  land,  but  Is  in  effect,  and  in  fact, 
a  suit  to  reform  a  description  contained  in  & 
deed,  and  the  suit  Is  so  treated  by  the  parties. 
The  tract  of  land  in  ccmtroversy  is  luiown  by 
the  parties  as  the  "Medford  Landing  field," 
and  contains  18^  acres,  and  is  further  de- 
scribed as  that  part  of  the  northwest  quar- 
ter, northeast  quarter,  section  1,  township 
9  south,  range  3  west,  east  of  the  bayou. 
Each  of  the  parties  to  this  litigation  owned 
other'  lands  besides  those  conveyed  in  th» 
deed  here  sought  to  be  reformed,  and  in  the 
negotiations  which  led  to  the  trade  evidenced 
by  the  deed  various  propositions  and  ooiinter 
propositions  were  made. 

It  is  reasonably  certain  that  appellants 
understood  that  these  negotiations  were  ter- 
minated by  an  agreement  to  sell  the  land  in 
controversy  for  the  consideration  of  $1,400, 
and  various  circumstances  are  testified  to 
which  corroborate  them  In  this  contention. 
Principally  among  such  circumstances  is  the 
location  of  this  land  with  reference  to  their 
other  lands  and  to  the  river,  and  it  Is  said 
by  them  that  the  acquisition  of  tills  land 
was  the  chief  object  in  making  the  trade. 
A  memorandum  of  the  trade  was  prepared  by 
appellee,  and  to  this  an  addition  was  made 
by  appellant  Holcombe  which  Is  indicated  by 
the  Italica  This  memorandum  is  as  follows: 
"$1,400.00. 

"%  Henry  James,  J,  N.  Holcombe  )4,  Loid 
Rainwater  %. 

"N.  E.  N.  H.  Sec.  1-9-3-40  A.  AH  of  that 
part  of  the  E.  ^^  Sec.  36-8-S,  lying  E.  of 
bayou  leading  from  Davis  Lake  and  emptying 
into  Ark.  River  west  of  Medford  Ldg.,  oontaia>- 
ina  75  aerea,  more  or  legs. 

'^91^00.00  <t  Jome*  H.  d  R.  to  receive  r«nt 
notei  for  1914.  J.  If.  Eoleombe." 

Appellants  insist  that  appellee  assured 
them  the  description  employed  embraced  the 
land  in  controversy,  and  that  they  relied  upon 
this  representation. 

Appellee  testified,  however,  that  no  mistake 
was  made  In  the  description  employed  in  the 
memorandum.  He  says  he  proposed  to  sell 
the  disputed  tract,  but  only  on  condition  that 
appellants  buy  certain  other  lands  not  includ- 
ed in  the  trade  finally  made.  He  testified 
that  he  could  not  get  to  Medford  Landing  or 
to  the  county  road  without  going  over  this 
disputed  tract  of  land,  and  that  he  would  not 
have  sold  that  land  at  the  price  paid  him. 
He  also  says  that,  if  the  land  had  been  de- 
scribed aa  lying  east  of  a  creek  or  bayou,  as 
appellants  contend,  such  description  would 
have  included  30  additional  acres  instead  of 
18^.  A  deed  was  drawn  to  conform  to  the 
descriptions  in  the  memorandum,  and  there- 
after a  survey  of  the  lands  there  described 
was  made,  which  disclosed  the  fact  that  the 
land  in  controversy  was  not  included  in  the 
description  employed.  It  is  undisputed  that, 
when  appellants  called  attention  to  the  alleg- 
ed mistake,  appellee  offered  to  rescind  the 
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contract;  but  appellants  refused  and  de- 
manded a  deed  conforming  to  their  version 
of  the  trade. 

Counsel  do  not  disagree  abont  the  role  gov- 
erning in  cases  of  this  character,  but  It  is 
very  earnestly  Insisted  for  appellants  that 
the  testimony  meets  this  requirement.  But 
we  do  not  think  ao.  It  may  be  conceded  that 
appellants  intended  to  buy,  and  supposed  they 
had  bought,  this  land;  but  it  is  not  so  certain 
that  appellee  intended  to  sell  it  A  mere  pre- 
ponderance of  the  evidence  is  not  sufficient, 
and,  while  it  is  not  required  that  the  proof  be 
undisputed,  it  is  required  that  the  proof  be 
clear,  convincing,  and  satisfying,  so  that,  in 
ordering  a  reformation  made,  a  reasonable 
certainty  may  be  entertained  that  the  real 
intention  of  both  parties  is  being  executed. 
Parsons  v.  Boas,  189  S.  W.  1052 ;  McGulgan 
V.  Gaines,  71  Ark.  614,  77  S.  W.  62. 

The  decree  of  the  chancellor  is  therefore 
affirmed. 


ADAIR  V.  ARENDT.     (No.  89.) 
(Supreme  Oonrt  of  Arkansas.     Dec.  11,  1916.) 

1.  Husband  and  Wife  ^=3232(3)  —  Action 

rOB   NEOKSBAimCS  FUBNISHBD  WIFB  —  Bvi- 

DENOK— SnTfioniroT. 
In  an  action  for  Kroceries  sold  a  married 
woman  living  with  her  husband  which  were  used 
by  the  family,  in  which  plaintiff  testified  Oiat  he 
■old  the  eoods  to  defendant  upon  her  promise  to 
pay,  evidence  hM  to  support  a  verdict  for  plain- 
tiff for  the  full  amount  of  the  account. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent.  Dix.  |§  848,  981;  Dec.  Dig.  «=> 
232(3).] 

2.  HtrsBAND  AND  WiFE  *=»83— Wite's  Skpa- 
SATE  Estate  Oontbacts— Liabilitt. 

Under  the  Married  Woman's  Act  (Acts  1916, 
p.  684),  eiviox  married  women  the  right  to  ac- 
quire and  hold  property,  a  married  woman  may 


Wif 


bind  herself  personally  on  contracts  for  house- 
hold sappliea  and  necessaries. 
[Gd.  Note. — For  other  cases,  see  Husband  and 
rife.  Cent.  Dig.  {  326;    Dec.  Dig.  «=983.] 

8.  BtrsBAifD  AND  WiEB  «=s2S6(3)  —  Aotion 
roB  Necsssabies— 'Instbcctions. 
In  an  action  against  a  married  woman  for 
groceries  furnished  for  the  use  of  the  family  of 
herself  and  husband,  an  instruction:  "^e  old 
common  law  is  that  a  husband  is  absolntdy 
liable  for  all  necessaries  for  both  his  wife  and 
family;  but  the  law  has  been  changed,  and, 
where  a  wife  makes  a  contract  to  purchase  goods 
on  her  own  credit,  then  she  is  liable  for  those 
goods  and  not  her  husband.  The  last  Legisla- 
ture went  so  far  as  to  pat  that  Into  the  form 
of  an  act,  giving  a  married  woman  power  to  sue 
and  be  sued  the  same  as  if  she  were  a  single  wo- 
man. That  was  only  in  furtherance  of  a  de- 
cision of  the  Supreme  Court  which  had  been 
previously  rendered" — although  argumentative 
m  form  and  unhappily  phrased,  was  not  er- 
roneous in  substance. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |f  861,  9^;    Dea  Dig.  «=» 

4.  Tbial  4b»296(2)  —  Instbtiotion  —  Ebbob — 

CcBB  BT  Otexb  iNSTBUcnoNa 

In  an  action  against  a  married  woman  for 

poceries  furnished  for  the  use  of  herself  and 

bnsband,  where  the  court  by  a  written  instruc- 


tion narrowed  the  issues  to  the  disputed  question 
of  fact  whether  Qie  goods  were  furnished  on  de- 
fendant's promise  to  pay,  an  oral  instruction  on 
the  liability  of  married  women  argumentative  in 
form  and  referring  to  a  statute  passed  subse- 
quent to  the  purchase  was  not  prejudicial  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  708;   Dec.  Dig.  «=929e(2).] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  Qeo.  H.  Arendt  against  Mrs.  T. 
C.  Adair.  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.    Affirmed.    , 

John  B.  Qnlley,  of  Little  Rock,  for  appel- 
lant B.  B.  Budianan,  of  Little  Rock,  for 
appellee. 

SMITH,  J.  Appellant  who  Is  a  married 
woman  living  with  her  husband,  was  sued 
for  a  bill  of  groceries  which  were  used  by 
the  family  of  herself  and  her  husband.  She 
Interposed  two  defenses:  First  that  the  ac- 
count was  that  of  her  husband  and  not  of 
her  own  making  by  express  contract  or  oth- 
erwise; second,  that  at  the  time  the  grocer- 
ies were  furnished  she  was  a  married  woman 
living  with  her  husband  and  family,  and  for 
this  reason  she  could  not  be  respoiislble  for 
necessaries  furnished  the  family,  or  for  her 
husband's  debt  A  verdict  was  returned  by 
the  Jury  against  her  for  the  full  amount  of 
the  account,  and  by  this  appeal  she  questions 
both  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  and  the  correctness  of  the 
Instruction  under  which  it  was  returned. 

[1]  Upon  the  first  question  it  may  be  said 
that  the  evidence  is  sharply  conflicting ;  but 
appellee  testified  that  he  sold  the  goods  to 
appellant  and  upon  her  promise  to  pay,  and 
this  evidence,  which  was  accepted  by  the 
Jury,  is  legally  sufficient  to  support  the  ver- 
dict upon  the  first  proposition. 

[2]  The  second  defense  presoits  the  real 
question  in  the  case,  and  in  its  solution  coon- 
sel  for  the  respective  parties  have  evinced 
much  Industry  in  their  research  as  evidenced 
by  the  number  of  cases  they  cite  bearing  up- 
on the  qaestlon.  We  shall  attempt  no  re- 
view of  these  cases,  as  we  think  the  question 
involved  presents  no  difficulty  since  the  pass- 
age of  our  Married  Woman's  Act  The  ef- 
fect of  this  legislation  was  reviewed  by  Mr. 
Justice  Rlddick  with  his  usual  clearness  in 
the  case  of  Sidway  v.  Nlchol,  62  Ark.  146,  34 
8.  W.  629.    In  that  case  it  was  said: 

"Our  conclusion  is  that  a  married  woman  has, 
under  our  law,  the  right  to  purchase  personal 
property,  or  borrow  money  for  her  separate  use, 
and  that  the  property  purchased  or  money  bor- 
rowed becomes  her  separate  property.  Her  con- 
tract to  pay  for  the  same  is  a  contract  in  ref- 
erence to  her  separate  property,  and  creates  a 
personal  obligation,  valid  in  law  and  in  equity, 
and  this  without  regard  to  whether  she  owned 
any  additional  property  or  not  (Citing  cases.) 
To  hold  otherwise  would  be  to  say  that,  al- 
though the  statute  gives  a  married  woman  the 
right  to  acquire  and  hold  property,  yet  if  she 
undertakes  to  acquire  it  by  contract,  the  law 
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will  treat  such  contract  aa  of  no  validitr*  TTn- 
der  that  view  of  the  statutes,  a  married  woman 
who  had  no  separate  estate  could  make  no  valid 
contract  for  the  acquisition  of  property,  however 
desirable  and  beneficial  the  ownership  'of  it 
might  be  to  her.  If  she  was  a  soamstrees  and 
need  a  sewing  machine,  or  a  music  teacher  and 
needed  a  piano,  she  could  make  no  contract  for 
a  purchase  upon  credit.  If  she  borrowed  money 
with  which  to  purchase  property,  her  note  given 
for  the  money  would  be  void.  This  was  her 
condition  before  the  passage  of  the  enabling  acts, 
Such  a  construction,  it  seems  to  us,  would,  to  a 
large  extent,  nullify  the  statutes  which  were  iu' 
tended  to  emancipate  married  women  from  many 
of  the  trammels  of  the  common  law,  and  permit 
them  to  contract  for,  acquire,  and  hold  prop- 
erty." 

A  portion  at  this  language  was  quoted  wltb 
approval  in  the  case  of  Arnold  t.  McBrlde, 
78  Ark.  275,  93  S.  W.  989,  and  the  quotation 
was  followed  by  the  statement  that: 

"It  is  unimportant  what  use  she  made  of  the 
money  after  she  received  it,  as  the  lender  was 
not  bound  to  see  that  she  actually  used  it  for 
her  own  purposes  and  benefit.  All  that  is  neces- 
sary is  that  the  money  shall  have  passed  to  her 
as  her  own  property  to  do  with  it  as  she  pleased. 
The  evidence  shows  that  this  was  done  in  this 
case." 

These  quotations  make  It  appear  that  au- 
thority was  given  the  wife  to  buy  what  she 
pleased  for  herself  and,  after  It  had  been  ac- 
quired, to  dispose  of  it  as  she  pleased,  and 
she  might  buy  on  credit  as  well  as  for  cash. 
But  the  right  to  buy  on  credit  would  avail 
nothing  If  It  was  not  accompanied  with  the 
obligation  to  pay,  for  without  this  obligation 
credit  is  impossible. 

A  great  many  cases  on  this  subject  are 
dted  In  the  article  on  Husband  and  Wife  in 
13  Ruling  Case  Law,  and  we  quote  from  sec- 
tion 209  of  that  article  as  follows: 

"209.  Credit  Extended  to  Wife.— It  purchases, 
thoush  of  (irdlnary  household  supplies,  are  made 
by  the  wife  on  her  sole  credit  and  not  as  agent 
fur  or  on  the  credit  of  her  husband,  the  husband 
is  not  as  a  general  rule  held  liable  therefor;  in 
such  a  case  the  question  of  the  agency  of  the 
wife  is  not  involved ;  still,  if  a  wife  purchases 
ordinary  household  supplies  without  indicating 
that  she  does  so  on  her  personal  credit,  the 
preaiuuption  is  that  the  purchase  was  on  the 
credit  of  the  husband,  and  the  mere  fact  that  a 
tradesman  charges  the  articles  to  the  wife  does 
not  show  that  the  purchase  was  on  the  sole  cred- 
it of  the  wife,  and  will  not  necessarily  r^eve 
the  husband  from  liability  therefor  on  the 
ground  of  the  implied  agency  of  the  wife  to  bind 
her  husband.  It  has  been  held  that  the  fact 
that  a  wife  gave  her  own  note  for  the  price  of 
supplies  bought  by  her  for  her  husband's  farm  is 
not  conclusive  evidence  that  the  indebtedness 
was  incurred  by  her  individually;  that  the  ques- 
tions of  her  agency  and  her  husband's  liability 
are  for  the  jury.  Under  the  statutes  enlarging 
the  powers  of  married  women  to  moke  contracts 
and  transact  business,  it  is  competent  for  a  wife 
to  bind  herself  personally  on  contracts  in  re- 
lation to  household  matters  and  necessaries. 
These  statutes,  however,  do  not  alter  the  com- 
mon-law rule  that  she  is  presumed  to  have 
authority  to  act  for  her  husband  in  audi  mat- 
ters, and  that  she  is  presumed  to  act  in  pursu- 
ance of  such  authority  and  not  on  her  own  ac- 
count.   •    •    •" 


[3]  After  having  given  certain  written  In- 
structions, the  court  gave  an  oral  charge 
wtiich  it  is  now  earnestly  insisted  was  er- 
roneous, and  that  the  giving  of  this  oral 
charge  was  a  prejudicial  error  which  calls 
for  the  reversal  of  the  case.  This  oral  charge 
was  as  follows: 

"Gentlemen  of  the  jury,  the  old  common  law  is 
that  a  husband  is  absolutely  liable  for  all  neces- 
saries for  both  his  wife  and  family;  but  the  law 
has  been  changed,  and,  where  a  wife  makes  a 
contract  to  purchase  goods  on  her  own  credit, 
then  she  is  liable  for  those  goods  and  not  her 
husband.  The  last  Legislature  went  so  far  as 
to  put  that  into  the  form  of  an  act,  giving  a 
married  woman  power  to  sue  and  be  sued  the 
same  as  if  she  were  a  single  woman.  IThat  was 
only  in  furtherance  of  a  dedsion  of  the  Supreme 
Court  which  bad  been  previously  rendered." 
Acts  191S,  p.  684. 

.  It  may  be  said  that  this  <!harge  was  un- 
happily phrased,  in  that  it  is  somewhat  argu- 
mentative in  form ;  but  we  think  it  contained 
no  erroneous  statement  of  the  law  as  it  ex- 
isted even  prior  to  the  passage  of  the  act  of 
1015  referred  to,  which  greatly  enlarged  the 
rights  of  married  women.  The  bill  of  goods 
sued  for  was  purchased  before  this  act  went 
into  effect. 

[4]  We  think  no  prejudicial  error  could 
have  resulted  from  this  charge,  because  the 
court  had  narrowed  the  issues  in  one  of  the 
written  Instructions  by  the  following  state- 
ment of  the  law: 

"8.  Xou  are  instructed  that,  if  yon  find  from 
the  evidence  that  the  plaintiff  sold  these  gro- 
ceries in  reliance  upon  the  credit  of  defendant's 
husband,  then  you  will  find  for  defendant;  if, 
however,  you  find  the  fact  to  be  that  the  credit 
was  extended  to  the  defendant  herself  and  at 
her  request,  Uien  you  will  find  for  the  plaintiff." 

Under  this  instruction,  the  Jury  had  only 
to  pass  upon  the  disputed  question  of  fact, 
and,  as  we  have  said  the  testimony  was  suffi- 
cient to  support  the  verdict,  we  think  no 
prejudicial  error  could  have  resulted. 

The  Judgment  is  affirmed. 


HUTOHINS  et  al.  v.  OLOBB  LIFE  INS.  CO. 
et  aL     (No.  40.) 

(Supreme  Court  of  Arkansas.    Dec.  11,  1916.) 

1.  IRSI7BA9CE   €=>668(15)— Action— QtrxsTiON 
FOR  Jury— Waiveb  of  Waekantt. 

Whether  the  examining  physician  of  an  in- 
surance company  knew  that  the  answers  he 
wrote  down  in  the  application  of  an  illiterate 
insured  were  false  was  for  the  jury;  the  evi- 
dence being  conliicting. 

[Ed.  Not& — For  other  cases,  see  Insuranock 
Cent.  Dig.  U  1743, 1748, 1761, 1767, 1770;  Dec 
Dig.  iS=»668(15).] 

2.  INSTTBANCK  «S>370(4)  —  WAITBB   OF   WaB- 
KANTT. 

Where  the  examining  physician  of  an  insur- 
ance company  knew  that  the  application  answers 
he  wrote  down  for  an  illiterate  insured  were 
false,  the  company  cannot  set  up_  their  faUdty 
as  breach  of  warranty;  the  physician's  Imowl'- 
edge  being  imputed  to  it. 

[E<d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §J  1011-1015;  Dea  Dig.  «=>379(4).] 


4ts»For  other  eases  see  same  topic  and  KBT-NUMBER  tn  all  Key-Numbered  DlgesU  and  Indexu 


Aiki 


HUTOHINS  T.  GltOBE  LIFE  UTS.  OO. 


447 


3.  IlTBlTBANOB      4=>6680)— AonOR— QUXSTION 
FOB  JtTBT. 

On  conflictiiic  evidence,  whether  an  insur- 
ance company  anthorized  ita  soliciting  agent  to 
accept  a  note  payable  to  himself  for  the  pre- 
miam,  and  whether  he  was  authorized  to  and 
did  extend  time  for  payment  thereof,  was  for 
the  jury. 

[Ed.  Note. — For  other  caaes,  see  Insurance, 
Cent  Dig.  M  1787-1T40, 1742, 176a-17e0;  Dec. 
Dig.  «=S68(8).] 

4.  IirstrsANCK  «=»368— Authomtt  o»  Aoxirr 
TO  Extend  PBEvnnf  Note. 

Where  insurance  company  authorizes  an 
agent  to  take  note  for  preminm  in  his  own 
name,  the  company  looking  to  him  for  the  cash, 
the  company  is  bound  by  his  extension  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ff  915,  1034;  Dec.  Dig.  «=»358.] 

Appeal  from  Circuit  Court,  Woodruff  Coxm- 
ty;   J.  M.  Jackson,  Jadge. 

Action  by  Nora  Hutchlna  and  another 
against  the  Globe  Life  Insurance  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plalntUTa  appeal.  Reversed  and  re- 
manded. 

EXnnaway  &  Chamberlln,  of  Little  Rock, 
for  appellants.  Hawthorne  ft  Hawthorne,  of 
Jonesboro,  and  D.  K.  Hawthorne,  of  Little 
Rock,  for  appellees. 


SHITH,  J.  This  is  a  suit  to  collect  a  poli- 
cy of  insurance  on  the  life  of  Charles  H. 
Hntchlns,  who  died  February  4,  1914.  The 
issuance  and  delivery  of  the  policy  by  the 
company  is  admitted;  but  it  denies  any  lia- 
bility therefor,  for  the  reason,  first,  that  the 
insured  had  failed  to  state  that  he  was  af- 
flicted with  epilepsy  at  the  time  of  his  ex- 
amination for  his  insurance,  and  for  the  rea- 
son, second,  that  the  insured  failed  to  pay 
his  note  given  in  payment  of  the  first  annual 
proniam.  At  the  concluiii<m  of  the  evidence 
the  coiart  directed  a  verdict  in  favor  of  the 
insurance  company,  and  this  appeal  has  beoi 
prosecuted  from  that  Judgment 

[1, 2]  It  is  admitted  that  the  answers  con- 
tained in  the  application  for  the  insurance 
did  not  disclose  the  fact  that  the  applicant 
had  ^ilepsy  and  that  these  answers  were 
made  warranties.  The  insured  was  an  il- 
literate man  who  could  neither  read  nor 
write,  and  there  was  proof  to  the  effect  that 
the  examining  physician  for  the  insurance 
company  had  attended  and  treated  him  for 
epilepsy  and  knew  of  his  condition.  While 
this  testimony  was  not  undisputed  there  was 
testimony  sufficient  to  support  a  finding  to 
that  effect,  and  the  Jury  might  have  so  found 
bad  the  determination  of  that  question  been 
submitted.  If,  in  fact,  the  doctor  had  tids 
knowledge  when  he  wrote  down  a  false  an- 
swer, his  knowledge  is  imputed  to  the  com- 
pany, and  it  cannot  now  be  heard  to  uay 
there  was  a  breach  of  the  warranty.  Frank- 
lin Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73 
8.  W.  102,  100  Am.  St  Bep.  73;    Gray.  v. 


Stone,  102  Ark.  148,  143  S.  W.  114;  Wood- 
men of  the  World  v.  Hall,  104  Ark.  538.  148 
S.  W.  536,  41  L.  R.  A.  (N.  S.)  517;  Peebles  v. 
Eminent  Household  of  Columbian  Woodmen, 
111  Ark.  433,  164  S.  W.  296 ;  People's  Fire 
Ins.  Co.  V.  Goyne,  79  Ark.  316,  96  S.  W.  365, 
16  I*  B.  A.  (N.  S.)  1180,  9  Ann.  Cas.  373. 

It  Is  admitted  tiiat  the  note  'given  for  the 
premium  was  past  due  and  unpaid  at  the  time 
of  the  death  of  the  insured,  and  that  the 
policy  provided  that  the  contract  of  insur- 
ance should  be  void  in  this  event  It  Is  said, 
however,  that  this  failure  to  pay  the  note, 
which  would  ordinarily  have  avoided  the 
policy,  did  not  have  that  effect  here,  for  the 
reason  that  the  company's  agent  had  agreed 
to  an  extension  of  the  time  of  payment  to  a 
date  beyond  that  on  which  the  insured  died. 
It  Is  said  for  appellee  that  upon  the  maturi- 
ty of  the  note  its  collection  was  attempted, 
but,  failing  to  collect  it,  a  letter  was  writ- 
ten to  the  insured  that  the  policy  was  can- 
celed and  the  policy  was  entered  upon  the 
record  of  the  canceled  policies.  It  is  fur- 
ther Insisted  that  the  agent  had  no  authority 
to  extend  the  time  of  payment  of  a  past-due 
note,  and  that  he  had  not  In  fact,  done  so. 

The  secretary  of  the  insurance  comimuy 
testified  that  he  entered  the  cancellation  of 
the  policy  upon  the  company's  record  pro- 
vided for  that  purpose,  and  on  January  20, 
1914,  wrote  the  Insured  advising  him  of  that 
fact.  There  was  no  proof,  however,  that  the 
letter  was  mailed,  and  there  is  affirmative 
proof  by  a  brother  of  the  insured  that  he  read 
for  his  brother  all  letters  received  by  him, 
but  this  brother  had  never  seen  the  letter  In 
qaesti<m,  and  no  such  letter  was  found  among 
the  insured's  effects. 

Appellant  offered  in  evidence  a  contract 
between  the  Insurance  company  and  the 
Globe  Agency  Company,  a  corporation  or- 
ganized for  the  purpose  of  writing  insurance 
for  appellee,  whereby  the  agency  company 
was  given  an  exclusive  contract  to  write  in- 
surance for  the  company,  and  In  c<Hisidera- 
tlon  therefor  agreed  to  write  a  stated  amount 
of  Insurance  and  to  receive  as  compensation 
a  fixed  per  cent,  of  the  first  annual  premium, 
all  of  which  it  was  to  collect,  and,  after  de- 
ducting its  own  per  cent,  to  pay  the  balance 
to  the  Insurance  company.  The  secretary  of 
the  appellee  Insurance  company  testified  that 
the  agency  company  received  the  moneys  and 
credits  and  required  the  agents  of  the  agency 
company  to  pay  the  net  amount  to  carry  their 
actuary  insurance  at  Little  Rock  for  the  year; 
this  amount  the  agent  was  required  to  pay 
Into  the  life  insurance  company,  and  "the  bal- 
ance of  the  premium  could  be  handled  in  a 
way  that  would  be  satisfactory  to  all  concern- 
ed ;  that  we  were  anxious  for  the  agents  to  do 
well,  and  if  an  agent  got  short  the  agency 
company  would  finance  him,  but  we  invaria- 
bly required  the  agent  to  pay  the  net  insur- 
ance."   He  further  stated  that  he  also  knew 
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tbat  one  Kiddle,  a  soliciting  agent,  had  taken 
this  premium  note  in  his  own  name,  and  thla 
was  done  In  accordance  with  the  rule  of  the 
Insurance  company,  and  that,  as  Biddle  had 
authority  to  take  the  note  In  his  own  name, 
he  was  liable  to  the  company  for  Its  imrt  of 
the  premium  when  he  had  done  so.  He  also 
testified  that  this  note  showed  on  Its  face 
that  it  was  glTen  for  insurance,  but  did 
not  state  the  particular  Insurance;  while  an- 
other agent  of  the  appellee  who  had  the  note 
for  collection  testified  that  the  note  did  not 
recite  the  consideration  for  which  it  was 
given;  but  both  agree  it  was  payable  to 
Riddle's  order.  The  note  was  last  accounted 
for  as  being  tn  the  hands  of  an  agent  of  the 
insurance  company  for  collection,  but  it  was 
not  produced  at  the  trial.  Riddle  was  ageat 
for  both  the  insurance  company  and  the 
agency  company,  and  had  taken  the  applica- 
tion upon  which  the  policy  in  suit  was  issued 
and  the  note  given  in  payment  thereof. 

Appellants  offered  to  prove  by  four  wit- 
nesses that  Riddle,  in  soliciting  their  appli- 
cations for  insurance,  and  by  way  of  induce- 
ment to  witnesses  to  become  policy  holders, 
had  assured  them  that  he  had  extended  the 
time  for  the  payment  of  the  note  given  him 
by  Hutchlns  untU  the  fall  of  1914;  but  the 
court  excluded  this  evidence. 

An  agent  of  the  Globe  Agency  (Company 
named  Morgan  testified  that  the  insurance 
company  sent  him  the  note  for  collection,  and 
that  he  advised  Hutchlns  of  that  fact,  where- 
upon Hutchlns  brought  the  policy  and  offered 
to  surrender  it  fbr  his  note,  and  made  the 
statement  at  the  time  that  he  was  not  able  to 
pay  the  note.  Witness  advised  the  insurance 
company  of  this  offer  and  asked  instructions, 
and  received  a  letter  from  the  Insurance 
company  directing  him  to  refuse  to  accept 
the  policy  and  press  collection  of  the  note, 
and  that  the  company  would  send  Riddle 
down  to  adjust  this  matter,  and  that  Riddle 
called  upon  him  and  secured  the  note  and  up- 
braided him  for  writing  the  company  about 
it,  telling  him  that  he  owned  the  note  and 
had  paid  the  company  its  portion  thereof, 
and  Riddle  took  the  note  to  a  Mr.  Gardner, 
who  was  also  an  agent  of  the  agency  com- 
pany, and  left  it  with  him  for  collection, 
making  the  statement  at  the  time  that  he 
had  extended  time  for  payment  until  the 
fall  of  1914  when  the  Insured  would  pay 
with  his  cotton.  These  conversations  occur- 
red after  the  maturity  of  the  note,  and,  while 
they  were  not  all  admitted  in  evidence  by 
the  court,  appellant  offered  to  make  this 
proof,  and  in  view  of  the  fact  that  there  was 
a  directed  verdict  in  favor  of  the  Insurance 
company  we  must  give  this  evidence  its  high- 
est probative  value. 

[3]  We  think  the  evidence  recited  entitled 
appellant  to  go  to  the  jury  upon  the  ques- 
tion of  the  extension  of  the  time  by  Riddle 
for  the  payment  of  this  note  and  his  authori- 


ty so  to  do.  Cooley's  Briefs  on  Insurance, 
VOL  1,  p.  346;  Queen  Ins.  Co.  v.  Cooper,  81 
Atk.  160,  98  &  W.  694;  Shawnee  Mutual 
Fire  Ins.  Co.  v.  Cannedy,  86  OkL  733,  129 
Pac.  868;  American  Employers'  Liability 
Ins.  Co.  V.  Fordyce,  62  Ark.  662,  36  S.  W. 
1051,  64  Am.  St.  Rep.  806. 

[4]  This  testimoDy  presents  a  state  of 
facts  similar  to  those  in  the  case  of  Mutual 
Life  Ins.  Co.  v.  Abbey,  76  Ark.  S28,  8S  S.  W. 
950,  in  which  case  it  was  said: 

"Mr.  Remmel,  the  general  agent,  was  dothed 
with  authority  to  transact  generally  the  com- 
pany's business  in  this  state,  and  to  collect  the 
premiums,  and  was  permitted  by  the  company  to 
accept  notes  to  himself  in  Ilea  of  cash  to  the 
company;  the  company  looking  to  him  instead 
of  the  policy  holder  for  the  cash  in  such  cases. 
This  general  power  gave  him  authority  to  bind 
the  company  by  accepting  notes  in  lien  of  c^b; 
and,  wliether  he  paid  the  company  or  not,  when 
be  accepted  a  note  and  waived  cadi  payments, 
the  company  was  bound  by  his  act,  for  it  was 
within  the  apparent  scope  of  his  agency.  See 
Miller  v.  Life  Ins.  Co.,  12  Wall.  285  [20  L.  Ed. 
398],  and-  long  line  of  decisions  following  and 
approving  it  collected  in  7  Rose's  Notes  on  U. 
S.  Reports,  pp.  546-549." 

We  conclude,  therefore,  that  the  court 
should  not  have  directed  a  verdict  for  the  in- 
surance company  upon  either  of  the  theories 
upon  which  that  action  is  defended  by  learn- 
ed counsel  for  appellee,  and  the  Judgment  of 
the  court  below  wUl  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial, 


DIGOS  T.  STATE.    (No.  B5.) 
(Sapreme  Court  of  Arkansas.    Dec.  18,  1916.) 

1.  HouiOiDK  «=237— IwsANiTY-— Tbstb  of. 

Upon  trial  of  an  Indictment  for  murder, 
when  the  killing  is  admitted,  the  defense  of  in- 
sanity cannot  avail,  unless  a  preponderance  of 

the  evidence  shows:  First,  that  at  the  time  of 
killing,  defendant  was  under  such  defect  of  rea- 
son from  mental  disease,  as  prevented  him  from 
knowing  the  nature  and  quality  of  his  act;  or, 
second,  if  he  did  not  know  it,  that  he  did  not 
know  it  was  wrong;  or,  third,  if  he  knew  the 
nature  and  quality  of  his  act,  and  that  it  was 
wrong,  that  his  mental  disease  incapacitated 
him  from  choosing  between  right  and  wrong  as 
to  the  act  done,  and  from  resisting  the  doing  of 
the  wrong  act  which  was  the  result  of  his  men- 
tal disease. 

[Ed.   Note.— For  other   cases,  see   Homidde. 
Cent  Dig.  {  600;  Dec  Dig.  «ss>237.] 

2.  HoHiciDK  ®=>294(1)  —  iHOTBUcnona  —  Iir- 

SANITY. 

Upon  trial  of  indictment  for  murder,  when 
the  killing  is  admitted,  and  the  defense  of  in- 
sanity offered,  after  the  court  in  his  instructions 
had  declared  the  tests  for  insanity  and  announo- 
ed  the  burden  of  proof,  it  would  be  better  to 
simply  instruct  that  if  ue  jury  believed  from  a 
preponderance  of  the  evidence  that  appellant 
was  insane,  they  should  acquit  him,  but  other- 
wise should  convict  him. 

[Ed.   Note.— For  other   cases,   see   Homidde, 
Cent.  Dig.  i  605;  Dec.  Dig.  <8=»294a).] 
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3.  Crikinai,  Law  «=»814(1)— Ihotbuotiows— 
Appuoatior  to  Oabe. 

Upon  trial  of  indictment  for  murder,  the  in- 
•tractions  given  the  ixuj  onght  to  be  respon- 
sive to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent.  IMg.  iS  1970,  I960;  Dec.  Dig.  «=» 
814(1).] 

4.  HMncuw  «S9294(1)  — iHRSuoTiona— Iir> 

BAiriTT. 

Instructions  on  the  issue  of  insanity,  inter- 
posed as  a  defense  to  a  charge  of  murder,  held 
correct  and  applicable  and  responsive  to  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Di«.  i  005;  Dec  Dig.  «5>294(l).l 

Appeal  from  Circnlt  Gonrt,  Oonway  Coun- 
ty; A.  B.  Prlddy,  Judge. 

Tom  Diggs  was  convicted  of  murder  In  the 
first  degree  and  appeals.    Affirmed. 

W.  P.  Strait,  of  MorrlUton.  for  appellant 
Wallace  Davla,  Atty.  Qea.,  and  Hamilton 
Moses,  Aast.  Atty.  Gen.,  for  the  State. 

HUMPHBETS,  J.  Appellant  was  Indict- 
ed, tried,  and  convicted  of  murder  In  the  first 
degree  In  the  Conway  circnlt  court,  on  the 
12th  day  of  October,  1916.  Sentence  was  Im- 
posed, and  the  case  is  here  on  appeal. 

Appellant's  only  defense  was  insanity. 
For  a  thorough  understanding  of  the  case,  it 
will  only  be  necessary  to  make  the  following 
r^ume  of  the  facts:  On  June  29,  1916,  about 
noon,  appellant,  a  negro  man,  shot  and  In- 
stantly killed  Mrs.  Hoggard,  a  feeble  white 
woman  78  years  of  age.  This  old  lady  was 
passing  through  appellanfa  borse  lot  when 
he  fired  the  fatal  shot  He  forbade  her 
coming  In.  She  either  did  not  hear  him,  or 
hearing,  heeded  not  hia  command,  and  he 
shot  her  down.  Some  five  years  before  this 
time,  be  had  bought  a  portion  of  the  40- 
acre  tract  of  land  upon  which  he  lived  at  the 
time  of  the  killing,  from  Mrs.  Alice  Bogers, 
a  daughter  of  Mrs.  Hoggard.  In  the  con- 
tract, or  deed  for  the  sale  of  a  portion  of 
her  land  to  appellant  Mrs.  Rogers  reserved 
the  right  for  her  mother  to  occupy  the  house 
in  which  she  then  lived  on  said  tract  for  her 
mother's  lifetime.  Differences  g^rew  up  be- 
tween Mrs.  Hoggard  and  Tom  Dlggs,  the  ap- 
pellant. Tom  Dlggs  had  tried  to  procure  the 
arrest  ot  Mrs.  Hoggard  for  threatening  to 
kill  blm.  Mrs.  Hoggard  bad  prosecuted  Tom 
Dlggs  for  trespassing  on  her  portion  of  the 
land.  On  this  account  at  one  time  he  was 
pnt  in  Jail,  but  was  afterwards  discharged. 
He  bad,  on  vailons  occasions,  omsulted  offi- 
cers and  lawyers  as  to  how  be  could  get  Mrs. 
Hoggard  off  the  land.  Be  had  prevented  her 
from  getting  water  at  his  well. 

F.  H.  Hammett  was  the  first  to  arrive  on 
the  scene  after  the  killing.  Mr.  Hammett 
bad  seen  tbe  negro  lower  the  smoking  gun 
from  bis  shonlder  and  return  to  the  house. 
Not  knowing  that  the  negro  had  killed  Mrs. 
Hoggard,  be  went  in  to  get  a  drink  of  water 
and  first  talked  to  the  negro  about  working 


for  blm.  He  finally  noUeed  that  the  negro 
bad  buckshot  In  a  shell,  and  asked  him  in 
a  casual  way,  "What  in  the  devil  are  yon 
shooting  at  this  time  of  the  day?  there  Is 
nothing  out"  The  negro  answered,  "Well,  I 
Just  shot  a  tbief."  The  following  conversa- 
tion was  had:  "That  so,  Tom?"  "I  just  shot 
a  thief;  been'  bothering  my  chickens  and 
eggs."  "Have  you  killed  that  old  spotted  dog 
that  has  been  bothering  around!"  "No,  sir; 
wasn't  a  dog ;  it  was  down  there  by  tbe  cor- 
ner of  tbe  bam."  While  drinking,  Hammett 
looked  over  in  the  lot  and  said,  "Tom,  what 
la  that  over  there?"  He  said,  "That  Is  old 
lady  Hoggard."  "Negro,  did  you  shoot  her?" 
"Yes,  sir."  "Xoa  sure  played  hell  now." 
"Well,  I  reck<m  maybe  I  did."  "How  bad 
la  she  shot?"  "I  don't-  know."  "Do  you 
know  whether  she  Is  dead?"  "No."  "I  am 
going  to  see."  "All  right  belp  yonrself." 
"Tom,  she  is  dead."  "I  d6n't  know ;  I  aimed 
to  do  it  and  did  It" 

Appellant  then' told  Hammett  that  she  bad 
been  disturbing  him  a  great  deal  and  tres- 
passing on  his  premisea;  that  be  tried  to  get 
along  with  her  and  cooldn't  Hammett  then 
asked  him  to  snrrender,  bat  be  declined,  and 
in  answer  to  Hammett's  qoestlon  aa  to 
whether  he  Intended  to  fight  it  out  said  be 
guessed  that  was  wbat  It  amounted  to. 
Through  the  advice  of  Hanunett,  he  sent  bis 
children  away  from  bone,  so  that  ttaey 
might  not  get  kUled  In  any  subseauent  en- 
counter. 

In  a  short  time  thereafter.  Dr.  J.  B.  Eddy, 
Sterling  Oarrett  and  F.  H.  Hammett  went 
to  the  home  of  the  negro,  aqd,  through  a 
promise  of  protection  untU  the  officers  came, 
persuaded  the  appellant  to  surrender  to  them. 
He  U^d  them  that  "It  aeems  that  was  tbe 
only  way  to  get  rid  of  it."  He  admitted  tbe 
killing  when  be  reached  BlackviUe,  the  near^ 
est  town,  and  said  that  be  did  It  "just  to  get 
rid  of  it" 

Until  two  years  before  the  killing,  this  ne- 
gro had  been  a  church  member,  a  trustee 
therein,  and  superintendent  of  tbe  Sunday 
Sdiool.  At  about  that  time  be  dianged  hla 
whole  attitude  toward  the  church  and  claim- 
ed that  churches  and  everybody  connected 
wltb  them  were  all  wrong.  He  circumcised 
himself,  claiming  he  did  it  under  the  direc- 
tion of  Ood.  He  asserted  a  belief  in  the 
doctrine  of  free  love,  and  attempted  to  form 
an  association  among  his  people  of  that  kind. 
He  became  obstinate,  and  declined  to  reaBcn 
on  questions  with  bis  friends,  except  in  the 
way  he  thought  He  would  at  times  brood 
and  spend  much  of  his  time  reading.  He 
was  not  as  sociable  with  the  community  as 
before.  His  relatives  testified  that  his  uncle 
was  supposed  to  have  been  insane,  and  that 
their  cousin  lilddy  on  appellant's  father's 
side  was  insane.  Some  of  the  lay  witnesses, 
basing  their  opinion  npon  appellant's  change 
of  attitude  towards  the  church,  on   moral 
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questions,  and  In  temperament,  expressed  tbe 
opinion  tbat  he  was  Insane  at  tbe  time  be 
did  the  killing.  The  only  physician  who  tes- 
tified in  the  case  was  £ddy,  who  had  prac- 
ticed in  appellant's  family  and  had  known 
him  and  was  familiar  with  his  conduct  In 
his  testimony  he  said: 

"I  think  that  Tom  Diggs  was  sane  upon  the 
issue  involved  in  this  killing.  Under  the  cir- 
cumstances surrounding  this  case,  I  think  the 
defendant  was  sane  in  th«  matter." 

He  said  that  he  had  heard  that  Dlggs  was 
off,  and  watched  him  all  the  time  he  was  In 
his  custody  to  see  If  he  could  detect  the  least 
feature  to  lead  him  to  belleTe  tbat  he  was 
insane,  but  that  "be  was  seemingly  Just  as 
correct  as  he  bad  ever  seen  him."  Bddy  said 
on  cross-examination  tbat: 

"Independent  of  any  general  knowledge  of  cir- 
cumstances, and  on  a  statement  of  facta  as  de- 
tailed in  the  evidence,  I  would  think  that  a 
negro  tbat  would  kill  a  white  woman  would  be 
a  fool,  and  would  be  foolish  to  kill  anybody  un- 
less they  were  more  or  less  insane.  Without 
any  excuse  a  negro  man  Who  would  take  a 
gun  and  go  kill  an  old  white  woman,  that  itself 
would  be  an  act  that  ordinarily  would  indicate 
a  want  of  Intelligence  and  realization  of  the 
consequences  and  effect  of  the  act." 

Appellant  condncted  bis  business  in  the 
usual  way,  and  made  a  living  for  himself  and 
family. 

The  court  gave  25  Instructions  defining 
murder,  malice,  express  and  implied,  the  ef- 
fect of  the  admission  of  the  killing,  the  dis- 
tinguishing essentials  between  murder  In 
tbe  first  and  second  degree,  tbe  punishment 
for  murder  in  tbe  first  and  second  degrees, 
defining  manslaughter,  the  pnnisbment  for 
manslaughter,  the  manner  of  weighing  evi- 
dence, and  the  usual  instructions  on  ques- 
tions of  reasonable  doubt  and  presumption 
of  Innocence.  On  tbe  questions  of  sanity  or 
insanity,  tbe  court  gave  the  following  instmo- 
tions: 

"(16V&)  Gentlemen  of  the  jury,  counsel  for 
defendant  interposes  the  defense  of  insanity,  and 
this  is  a  defense  which  the  law  recognizes. 
Where  an  accused  is  on  trial  for  murder  in  the 
first  degree  and  the  state  proves  the  killing  un- 
der circumstances  that  would  constitute  murder 
in  the  first  degree,  if  the  homicide  was  commit- 
ted by  a  sane  person,  then  if  the  killing  is  ad- 
mitted and  insanity  is  interposed  as  a  defense, 
such  defense  cannot  avail,  unless  it  appears 
from  a  preponderance  of  the  evidence:  f^rst, 
that  at  the  time  of  the  killing  that  the  defend- 
ant was  under  such  a  defect  of  reason  from  dis- 
ease of  the  mind  as  to  not  know  the  nature  and 
quality  of  the  act  he  was  doing;  or,  second,  If 
he  knew  it,  that  he  did  not  know  he  was  doing 
what  was  wrong;  or,  third,  if  he  knew  the  na- 
ture and  quality  of  the  act  and  knew  it  was 
wrong,  tbat  he  was  under  such  distress  of  men- 
tal disease  as  to  be  Incapable  of  choosing  be- 
tween right  and  wrong  as  to  the  act  done,  and 
unable,  because  of  the  disease,  to  resist  the  do- 
ing of  the  wrong  act,  which  act  was  the  result 
solely  of  his  mental  disease. 

"(16)  You  are  instructed  that  one  who,  in  the 
possession  of  a  sound  mmd,  commits  a  criminal 
act  under  the  impulse  of  passion  or  revenge, 
which  may  temporarily  dethrone  his  reason,  or 
for  tbe  time  control  hiis  will,  cannot  be  shielded 
from  the  consequence  of  his  act  by  tbe  pica  of 
insanity;  that  insanity  vnll  only  excuse  the 
commi^ion  of  a  criminal  act  when  it  is  made 


to  appear  affirmatively,  by  evidence  fairlr  pre- 
ponderating, that  the  person  committing  the  act  - 
was  insane. 

"(17)  On  the  question  of  sanity  or  insani^ 
of  the  defendant  you  will  consider  all  the  evi- 
dence offered  in  the  case,  the  homicide  itself,  the 
manner  in  which  it  was  committed,  and  the 
attending  circumstances,  the  life,  habits,  and 
conduct  of  tbe  defendant,  as  well  as  his  mental 
capacity  or  perversenesa,  if  any,  from  iiis  birth 
up  to  the  present  time,  to  determine  whether  or 
not  the  defendant  was  of  sound  or  unsound 
mind  at  the  time  of  the  commission  of  the  crime 
charged." 

".(20).  The  court  instructs  yon  that  before 
you  can  convict  iJie  defendant,  you  must  find 
from  the  testimony,  both  as  to  the  commission 
of  the  offense  and  the  condition  of  defendant's 
mind,  beyond  a  reasonaUe  doubt,  tbat  he  is 
guilty  of  the  diarge  upon  which  he  is  being 
tried;  and,  if  upon  a  fair  consideration  of  all  the 
testimony,  you  entertain  a  reasonable  doubt  as 
to  his  guilt  or  innocence,  then  it  would  be  your 
duty  to  give  him  the  benefit  of  the  doi^t  and 
acquit  him." 

"(22)  Tbe  conrt  further  instmcts  you  that  in 
order  to  constitute  a  homicide,  murder  in  the 
first  degree,  according  to  these  instructions,  the 
killing  must  have  been  willful,  deliberate,  ma- 
licious, and  premeditated;  and  there  must  have 
been  an  intent  in  the  mind  of  the  defendant  to 
take  the  life  of  the  deceased  at  the  time  the  act 
was  committed,  and  this  intent  must  have  been 
formed  after  deliberation  and  premeditation, 
and  premeditation  as  used  In  these  instructions 
means,  thought  of  beforehand ;  deliberation 
means  a  weighing  in  the  mind  of  the  conse- 
quences of  a  course  of  conduct,  as  distinguish^ 
from  acting  upon  a  sudden  impulse  without  the 
exercise  of  the  reasoning  powers.  It  is  imma- 
terial how  long  the  premeditation  existed,  so 
that  it  did  exist  and  precede  the  homicide. 

"(23)  You  are  instructed  that  the  opinions  of 
both  expert  and  nonexpert  witnesses  as  to  the 
mental  condition  of  the  defendant  both  before 
and  since  the  killing  of  Mrs.  R.  Im.  Hoggard, 
has  been  put  in  evidence  in  this  case  and  is 
proper  and  competent  to  be  considered  by  you 
along  with  all  the  other  evidence  in  the  case  in 
determining  whether  or  not  Tom  D^gs  at  the 
time  and  in  the  killing  of  Mrs,  R.  Xi.  Hoggard 
was  sane  or  insane  as  described,  and  within  the 
meaning  of  the  instructions  given  yon  by  the 
court.  These  opinions  do  not,  as  a  matter  of 
law,  supplant  your  duty  and  province  of  de- 
termining this  question,  but  is  to  be  considered 
by  you  and  weighed  by  the  same  rules  applicable 
to  any  other  testimony ;  and,  like  all  other  testi- 
mony, given  just  such  weight,  as  you  gentlemen, 
seeking  to  find  and  disclose  the  truth,  may  think 
it  justly  deserves." 

[1]  Tbe  defendant  asked  13  Instnictioiis, 
most  of  them  touching  upon  tbe  question  of 
insanity.  They  range  from  mere  delusions  to 
total  IncApacity.  Tbe  testimony  is  so  meager 
and  general  on  the  question  of  insanity,  tbat 
it  is  rather  hard  to  frame  specific  Instruc- 
tions on  that  question,  l^la  court  said  In 
the  case  of  BeU  v.  State,  120  Ark.  630,  180 
S.  W.  186,  that  when  tbe  killing  was  ad- 
mitted, tbe  defense  of  insanity — 
"cannot  avail  unless  it  appears  from  a  pre- 
ponderance of  the  evidence:  First,  that  at  the 
time  of  the  killing  that  the  defendant  was  under 
such  a  defect  of  reason  from  disease  of  the  mind 
as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing ;  or,  second,  if  he  did  know  it, 
that  he  did  not  know  that  he  was  doing  what 
was  wrong;  or,  third,  if  he  knew  the  nature  and 
quality  of  the  act,  and  knew  that  it  was  wrong, 
that  he  was  under  such  duress  of  mental  dis- 
ease as  to  be  incapable  of  choosing  between 
right  and  wrong  as  to  the  act  done,  and  unable, 
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becaoae  of  the  diseam,  to  realat  th«  doing  of 
the  wrong  act,  which  act  was  the  result  •  •  • 
of  his  mental  disease." 

[2]  Our  court  further  gald  in  that  opinion, 
on  page  666,  in  aubstance,  that  after  the 
court  had  declared  the  above  teets  and  an- 
nounced the  burden  of  proof,  it  would  be 
better  for  him  simply  to  Inatmct  the  Jury 
that  if  they  believed  from  the  preponderance 
of  ths  evidence  that  the  appellant  was  in- 
sane, they  should  acquit  him,  otherwise  they 
should  convict  him  of  the  crime  charged. 

We  think  Instruction  No.  16^6,  given  by  the 
court,  covers-  each  of  the  tests  of  insanity 
laid  down  by  the  court  in  the  case  of  Bell 
V.  State.  That  instruction,  together  with 
other  instructions  given  by  the  court  on  the 
question  of  insanity,  certainly  covered  every 
test  of  Insanity  under  the  evidence  In  this 
case  necessary  to  give  an  impartial  trial  .to 
the  appellant,  such  as  Is  guaranteed  tb  him 
by  the  CooistitutioQ  and  laws  of  our  atata 
It  seems  to  us  that  the  rule  laid  down  in  the 
Bell  Case,  supra,  was  strictly  adhered  to  In 
the  txlal  of  this  cause. 

(S,  4]  Instructi<»a  ought  Co  be  reqtonslTe 
to  the  evidence.  As  far  as  we  are  able  to  ol>- 
serve,  the  Instructlona  given  la  this  ease  are 
pecnllarly  aiq>Ucable  and  responalTe. 

There  being  no  error  in  the  instinctlGns 
submitting  the  question  of  Insanity  to  the 
Jury,  and  ample  evidence  of  a  substantial 
nature  to  support  the  verdict  of  the  Jury, 
the  judgment  is,  In  all  things,  affirmed. 


CLEME3NTS  v.  VEBSmJU    (No.  S7.) 

(Supreme  Court  <A  AAaantm.    Dec  11,  1916i) 

Repixvut   «=372— Evidbwox— STJincntNCT. 

In  a  suit  to  recover  a  mule,  in  which  It  ap- 
peared that  a  note  retaining  title  to  the  mule 
was  found  among  the  papers  of  defendant's 
testator  (original  defendant  in  the  suit),  evi- 
dence held  to  warrant  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  fS  292-296;   Dec.  Dig.  «s>72.1 

Appeal  from  Circuit  Court,  Hempstead 
County;   Geo.  B.  Haynle,  Judge. 

Suit  by  J.  M.  Clements  against  T.  J.  Cot- 
tlngham.  From  a  Judgment  for  plaintiff  be- 
fore the  Justice  of  the  peace,  defendant  ap- 
pealed to  the  circuit  court.  Before  trial  in 
the  circuit  court  defendant  died,  and  the  case 
was  revived  in  the  name  of  Mrs.  Sallle  Fer- 
rell,  executrix.  From  a  Judgment  of  the  cir- 
cuit court  for  defendant,  plalntift  appeals. 
Affirmed. 

D.  B.  Sain,  of  Nashville,  and  T.  D.  Craw- 
ford, of  liittle  Rock,  for  appellant,  McRae 
&  Tompkins,  of  Prescott,  for  appellee. 

HART,  J.  J.  M.  Clements  brought  this  suit 
against  T.  J.  Cottlngbam  before  a  Justice  of 
the  peace  to  recover  a  mule  alleged  to  be 
WMth  $150.  Clements  recovered  Judgment 
before  the  Justice  of  the  peace,  and  Cottlng- 


ham  appealed  to  the  drcuft  A>nrt  He  died 
before  the  trial  in  the  circuit  court,  and  the 
case  was  revived  In  the  name  of  Mrs.  Sallle 
Ferrell,  the  executrix  of  his  estate.  The  case 
was  tried  before  a  Jury  in  the  circuit  court, 
whldi  returned  a  verdict  in  favor  of  the  de- 
fendant, and  the  plaintiff,  Clements,  has  ap- 
pealed. 

The  only  ground  urged  for  a  reversal  of' 
the  Judgmrat  is  that  the  evidence  is  not 
legally  sufficient  to  warrant  the  verdict.  The 
material  fiacts  are  as  follows: 

In  1912,  J.  B.  Sheffield  lived  on  the  farm 
of  T.  J.  Cottlngham  in  Hempstead  county, 
Aik.  He  bought  a  mule  and  a  pony  from 
Cottlngham.     On  the   Tth  day   of   August, 

1912,  he  executed  a  note  to  Cottlngham  for 
the  mule  In  the  sum  of  1150.  The  note  was 
payable  on  or  before  the  15th  day  of  October, 

1913,  and  in  the  note  it  was  recited  that  the 
title  to  the  mule  should  remain  in  (Notting- 
ham until  it  was  paid  for.  In  the  fall  of 
1912,  Sheffield  went  to  Sevier  county,  and 
Cottlngham  permitted  him  to  carry  the  mule 
with  him.  In  December,  1913,  Sheffield  mort- 
gaged the  mule  to  A.  P.  Floyd  for  supplies 
to  be  furnished  him  in  1914.  Sheffield  failed 
to  pay  his  Indebtedness  to  Floyd,  and  sold 
him  the  mule  in  payment  therefor.  Some 
time  during  the  first  part  of  1916,  Floyd  sold 
the  mule  to  Clements,  the  plaintiff,  in  this 
actlMi.  Floyd  stated  that  C!ottlngham  came 
by  his  place,  and  that  he  told  him  that  be 
had  purchased  the  mule  from  Sheffield,  and 
had  traded  it  to  Clements;  that  he  had 
heard  that  there  was  a  claim  against  the 
mule,  and  that  he  asked  Cottlngham  if  he 
knew  of  anybody  that  had  a  claim  against 
the  mule,  and  that  he  replied  that  he  did  not. 
He  does  not  state  the  time  that  this  conver- 
sation with  (Nottingham  occurred,  but  he  said 
that  it  was  about  three  weeks  after  the  mule 
had  gotten  out  of  Clements'  pasture.  From 
CJlements'  testimony  it  appears  that  the  mule 
got  out  and  went  to  Oottingham's  a  short 
time  before  the  present  suit  was  instituted 
in  September,  1915.  He  was  asked  If  he  tes- 
tified in  the  Justice  court  that  Cottlngham 
said  that  he  had  no  claim  to  the  mule,  and 
be  said  that  he  thought  he  did. 

Charley  HoUerman  testified  that  he  owned 
a  fbrm  in  Sevier  county,  and  that  Sheffield 
lived  on  his  farm  in  1913 ;  that  he  saw  T.  3. 
Cottlngham  in  the  spring  of  1913;  that  he 
was  hunting  the  way  to  where  John  Shef- 
field lived ;  that  he  a^ked  him  if  he  had  any- 
thing against  Sheffield's  team,  »nd  he  replied 
that  he  had  not.  Sheffield  was  married  when 
he  lived  on  the  farm  with  (Nottingham.  Aft- 
er he  went  to  Sevier  county  his  wife  dledi 
and  he  married  again.  His  second  wife  tes- 
tified that  (Nottingham  came  to  their  house 
on  a  visit  in  August,  1916,  and  that  he  had  a 
conversation  with  her,  in  which  he  stated 
that  he  never  expected  to  collect  of  Sheffield 
for  what  he  owed  him,  because  Sheffield  and 
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hla  first  wife  had  been  so  kind  to  him  wblle 
tbey  lived  on  bis  place. 

Sheffield  testified  In  favor  of  the  plaintiff, 
and  admitted  that  he  executed  the  note  for 
the  mule,  In  which  Cottingham  retained  the 
title  nntU  the  mule  was  paid  for.  The  vrlt- 
ness  further  stated  that  afterwards  he  exe- 
cuted a  new  note  for  the  mule,  in  which  Ck>t- 
tlngham  did  not  retain  the  title  to  the  mule, 
and  that  this  note  was  executed  in  lieu  of  the 
one  In  which  Cottingham  did  retain  the  title. 
He  further  testified  that  he  never  sold  the 
mule  to  Floyd  until  he  made  this  second 
trade  with  Cottingham.  On  cross-examina- 
tion Sheffield  stated  that  when  the  note  came 
due  he  wrote  to  Cottingham  and  told  him  be 
could  not  pay  the  note  without  selling  the 
team,  and  that  Cottingham  said,  "Xou  keep 
the  team  and  go  ahead  and  I  can  wait;" 
that  when  the  next  February  came  the  mule 
got  out,  and  that  his  mother  also  had  a  cow 
to  get  out,  that  they  both  went  back  down 
where  Cottingham  lived ;  that  he  went  down 
there,  and  said  to  Mr.  Cottingham,  "If  you 
expect  pay  for  this  mule  now,  you  will  have 
to  take  it,  because  I  can't  pay  you;"  that 
Cottingham  said,  "I  know  your  condition; 
you  Just  take  the  mule  and  go  on,  and  if 
you  can  pay  me,  it  is  all  right,  and  if  you 
don't,  it  is  all  right ;"  that  Cottingham  said, 
"I  guess  you  want  your  other  note ;"  that  he 
replied,  "Xes;"  that  Cottingham  went  into 
his  room  and  looked  into  bis  trunk,  and  came 
back  and  said:  "  'John,  I  can't  find  the  note; 
the  children  keeps  everything  ransacked;  I 
will  bring  It  over  to  you  in  ApriL'  He  never 
did  bring  It  to  me." 

HUlery  Nowlen,  a  half-brother  to  Sheffield, 
testified,  that  he  was  with  Sheffield  when  he 
went  down  to  Cottingham's  in  August,  1913, 
for  a  mule  and  cow,  and  that  at  that  time 
Sheffield  executed  a  new  note  for  the  mule, 
and  that  Cottingham  went  in  the  bouse  to  get 
the  old  note  and  came  bac^and  said,  "The 
kids  ransacked  the  place  so  he  couldn't  find 
it;  I  wUl  bring  it  up  there  in  AprlL"  On 
cross-examination  he  admitted  that  be  had 
testified  In  the  Justice  court,  and  did  not  tea- 
tlfy  to  this  fact,  but  stated  that  the  reason 
be  did  not  do  so  was  because  be  never  thought 
of  it 

Mrs.  Sallie  Ferrell  testified  that  she  was 
executrix  of  the  will  of  T.  J.  Cottingham,  de- 
ceased: that  she  found  the  note  in  question 
among  the  papers  of  Cottingham  after  his 
death;  that  she  found  no  other  note  signed 
by  J.  B.  Sheffield.  The  note  was  introduced 
In  evidence. 

Another  witness  testified  that  Mr.  Cotting- 
ham was  sick  when  the  case  was  tried  be- 
fore the  Justice  of  the  peace,  and  that  be 
went  there  at  Cottingham's  request  to  repre- 
sent him ;  that  the  note  in  which  the  title  to 
the  mule  was  retained  in  Cottingham  was  in- 
troduced in  evidence  by  him  in  that  trial  as 
the  basis  of  Cottingham's  claim  to  the  mule. 

As  we -have  Just  seen,  the  note  retaining 
tbe  title  to  tbe  mule  until  It  was  paid  for 


was  found  among  Cottingham's  papers  after 
his  death.  Possession  by  the  payee  of  a 
promissory  note  is  prima  facie  evidence  of 
title.  T^nship  Bros.  t.  Merchants'  National 
Bank,  42  Ark.  22 ;  Bank  of  Paris  v.  Pearson, 
68  Ark.  310,  50  S.  W.  692.  This  was  conced- 
ed by  counsel  for  the  plaintiff,  bat  they  con- 
tend that  the  evidence  for  the  plaintiff  over- 
comes it.  We  do  not  agree  with  counsel  in 
tUs  contention.  It  will  be  noted  that  Shef- 
field was  an  Interested  party.  He  states  that 
Cottingham  took  a  new  note,  in  wldch  he  did 
not  retain  title  to  the  property  in  place  of 
the  old  note.  In  which  the  title  to  the  mule 
was  retained  until  It  was  paid  for.  On  cross- 
examlnati(m  be  admitted  that  be  knew  tbe 
first  note  fell  due  tu  October,  191^,  and  that 
he  wrote  Cottingham  about  it  after  it  fell 
due.  Again  be  says  that  In  the  following 
February  he  went  down  to  Cottingham's  aft- 
er bis  mule  and  his  mother's  cow,  and  tbat 
tbe  new  note  was  given  then.  This  would 
place  the  giving  of  the  new  note  some  time 
In  the  first  part  of  1914.  In  this  he  is  con- 
tradicted by  bis  balf-brotber,  who  states 
that  he  was  with  blm,  and  that  the  transac- 
tion took  place  In  August,  1913.  TbiR  was 
before  the  first  note  became  due. 

According  to  the  testimony  of  Floyd,  Shef- 
field had  mortgaged  iiia  nrale  to  bim  in  De- 
cember, 1913,  and  ibis  was  before  Sheffield 
says  the  second  note  was  executed.  So  hav- 
ing mortgaged  the  mule,  the  title  to  which 
was  In  another  person,  without  stating  that 
fact  to  his  mortgagee,  he  was  interested 
in  showing  tbat  his  vendor  had  taken  the  sec- 
ond note  in  lieu  of  the  first  one,  or  at  least 
the  Jury  might  have  so  inferred. 

Again,  according  to  the  testimony  of  Hoi- 
lermon,  Cottingham  told  him,  in  the  spring 
of  1913,  that  be  did  not  have  any  dalm  to 
the  mule.  This  was  at  the  time  before  the 
first  note  became  due,  and  when  Sheffield 
concedes  tbat  tbe  second  note  had  not  been 
executed. 

In  response  to  a  question  Floyd  testtBed 
that  he  thinks  that  Cottingham  told  him  that 
be  had  no  daim  to  tbe  mule,  and  that  this 
c<«versatlon  was  had  after  be  had  sold  tbe 
mule  to  Clements.  On  cross-examination  he 
admitted  that  he  does  not  remember  whether 
this  question  was  asked  him  in  the  Justice 
court  or  not,  and  that  he  does  not  remember 
whether  he  testified  to  tbat  fact  or  not  In 
that  court 

Tbe  contradictory  statements  made  by  wit- 
nesses for  the  plaintiff  and  their  evasive 
manner  of  testl^lng,  coupled  with  the  fact 
that  the  note  retaining  tittle  In  the  mule  was 
found  among  the  papers  of  Cottingham  after 
his  death,  and  that  the  other  note  was  not, 
warranted  the  Jury  In  finding  for  tbe  defend- 
ant The  evidence  adduced  in  favor  of  tbe 
plaintiff  was  not  consistent  In  itself,  and  did 
not  overcome  the  prima  fade  case  in  favor 
of  the  defendant  arising  fh)m  the  possession 
of  the  note. 

Iberefore  tbe  Judgment  will  be  affirmed. 
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STATE  ex  rd.  NICHOLSON  ▼.  BUSH. 

(Sapreme  Conrt  of  Tennessee.    Dec.  23,  1916.) 

Pasdor  «=>9— Pabous— Absbst. 

Under  Acts  1913,  e.  8,  proTiding  for  inde- 
termuuite  sentences  and  for  parole  of  convicts, 
secti<»i  3  of  which  provides  that  the  convicts, 
vhile  on  parole,  shall  remain  in  the  custody  of 
the  board  of  parole  and  under  its  control,  sub- 
ject at  any  time  to  be  returned  to  the  pdiiten- 
tiary,  a  otrnvict  on  parole  is  still  within  the 
custody  of  the  state,  and  cannot  be  confined 
in  the  county  workhouse  under  a  former  con- 
viction  for  a  petty  offense,  any  more  than  he 
could  while  he  was  still  within  the  penitentiary. 
[Ed.  Note. — For  other  cases,  see  Pardon,  Cent. 
Wis.  H  16-22;   Dec.  Di|f.  «=>9.] 

Certiorari  to  Court  of  Olvll  Appeals. 

Habeas  corpus  proceedings  by  the  State, 
on  relation  of  Bass  Nicholson,  against  N.  P. 
Bnsh.  A  Judgment  of  the  Criminal  Court, 
dismissing  relator's  petition,  was  reversed  by 
the  Court  of  Civil  Appeals,  and  defendant 
brings  certiorari.  Judgment  of  Court  of  Civ- 
il Appeals  aiBrmed. 

George  W.  Chamlee,  of  Chattanooga,  for 
plaintiff.  Neal  h.  Tbompson,  of  Chattanooga, 
for  defendant. 

EVANS,  Spedal  Justice.  This  is  a  habeas 
corpus  case.  Instituted  in  the  cilmtnal  court 
of  Hamilton  county  by  relator,  Bass  Nlobol- 
son,  against  N.  P.  Budi,  sheriff  of  that  coun- 
ty, for  the  purpose  of  obtaining  his  liberty 
or  piocorlng  his  release  from  the  custody  of 
defendant.  On  the  trial  In  the  criminal  court 
relator's  petition  was  dismissed,  and  an  ap- 
peal was  taken  to  the  Court  of  Civil  Appeals, 
where  the  Judgment  of  the  lower  court  was 
reversed  and  the  prayer  of  the  petition 
granted.  Thereupon  the  case  was  brought 
to  this  court  by  the  writ  of  certiorari. 

It  appears  from  the  record  that  In  Novem- 
ber, 1913,  Nicholson  was  convicted  in  the 
criminal  court  of  Hamilton  coimty  of  assault 
with  Intent  to  commit  murder  in  the  second 
degree,  and  was  sentenced  to  the  penitentiary 
for  a  period  of  not  less  than  one  nor  more 
than  five  years;  and  at  the  same  term  of 
said  criminal  court  he  was  also  convicted  of 
the  charge  of  carrying  a  pistol,  and  upon  the 
latter  conviction  was  sentenced  to  the  county 
workh.ouse  for  a  period  of  11  months  and  29 
days.  From  neither  of  these  Judgments  did 
Nicholson  appeal.  He  was  therefore  sent  to 
the  penitentiary  at  Nashrille,  upon  the  felony 
conrlctloii,  and,  after  being  confined  there 
for  aboat  two  years,  was,  on  account  of  sat- 
Is&ctory  behavior  and  good  conduct,  granted 
a  certlflcate  of  parole. 

In  this  certificate  It  was  recited  that  the 
board  of  parole  for  the  state  of  Tennessee, 
having  confidence  In  Bass  Nicholson,  and 
desiring  to  test  his  character  and  ability  to 
refrain  from  crime  and  lead  an  honorable 
life,  had  granted  said  parole  under  certain 
specified  conditions  therein  set  out.  Some 
of  these  conditions  were  that  the  prisoner 


should  proceed  to  a  place  of  employment  pro- 
vided for  blm  at  Chattanooga,  Tenn.  (desig- 
nating the  place);  that  on  the  first  day  of 
each  month  he  should  report  certain  facts 
to  the  parole  officer  upon  blank  forms  to  be 
furnished  him;  that  these  reports  must  be 
certified  by  his  employer;  that  he  "shall 
while  on  parole,  rernain  in  the  legal  custody 
of  the  board  of  parole";  and  that  he  "shall 
be  liable  to  be  retaken  and  again  confined 
within  the  state  penitentary  for  any  reason 
that  shall  be  ratlsftictoty  to  the  board  of 
parole,  and  at  their  sole  discretion."  He 
was  then  advised  how  he  should  live  and 
conduct  himself,  and  was  admonished  against 
bad  habits  and  evil  associations.  This  cer- 
tificate was  accepts  in  writing  by  the  pris- 
oner, and  he  pledged  himself  to  comply  with 
all  of  its  conditions. 

niereupmi  the  relator  returned  to  Ohat- 
tanoogn,  took  up  the  specified  employment, 
and  was  living  In  good  faith  in  conformity 
to  the  conditions  of  his  certificate  of  parole. 
Soon  thereafter.  In  November,  1915,  a  capias 
was  issued  for  his  arrest  and  confinement  in 
the  county  workhouse  upon  the  old  pistol 
case.  In  which  he  was  convicted  In  May,  1913. 
The  sheriff,  defendant,  Bush,  arrested  him 
under  said  capias,  and  had  him  under  ar- 
rest, when  the  petition  for  habeas  corpus, 
now  before  us,  was  filed. 

The  case  therefore  requires  a  oonatmctlon 
of  chapter  8,  of  the  Acts  of  1913,  which  Is 
an  act  to  provide  for  the  Indeterminate  sen- 
tence of  i>ersons  convicted  of  crime,  and  . 
to  authorize  and  regulate  the  paroling  of 
prisoners  so  sentenced.  This  act  was  held 
constitutional  in  Woods  v.  State,  180  Tenn. 
100,  160  S.  W.  858.  L.  R.  A.  1916F,  ."Bl.  The 
question  here  presented  Is  whether '  relator, 
while  on  parole,  was  still  in  the  custody  of 
the  state  so  as  to  preclude  his  arrest  and 
confinement  upon  the  above-mentioned  con- 
viction for  carrying  a  platoL  We  think  he 
was  In  such  custody,  and  that  his  attempted 
confinement  In  the  workhouse  was  unauthor- 
ized by  law. 

In  contemplation  of  lav,  relator  was  in 
the  custody  of  the  penitentiary  authorities 
to  the  same  extent  as  If  he  had  remained  in 
actual  confinement  In  section  8  of  the 
act  it  is  spedflcally  provided: 

"Such  convicts,  while  on  parole,  shall  remain 
in  the  lawful  custody  and  under  the  control  of 
said  board,  subject  at  any  time  to  be  returned 
to  the  penitentiary,"  etc. 

If  relator  had  remained  within  the  physi- 
cal confines  of  the  penitentiary.  It  would  not 
be  contended  that  he  could  be  taken  there- 
from, under  the  old  conviction  for  carrying 
a  pistol,  and  placed  In  the  county  workhouse. 
And  yet,  under  the  act  of  1913,  a  prisoner  on 
parole  Is  still,  to  all  intents  and  purposes.  In 
the  penitentiary  and  subject  at  any.  time  to 
physical  confinement  therein.  He  Is  still  In 
the  custody  of  the  penitentiary  officials,  the 
t>oard  of  parole. 
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We  are  of  opinion  that  the  Court  of  Civil 
Appeals  wag  correct  In  releasing  relator  from 
the  custody  of  defendant  sheriff,  and  the 
judgment  of  that  court  Is  therefore  affirmed. 


STATE  T.  FREELS. 
(Supreme  Court  of  Tennessee.    Dec.  2S,  1010.) 

Statutes  i8=>110%(1)  —  VAUDirr  —  Tulb  — 

**Atjtomobix^s 
Acta  of  1905,  c  178,  the  title  to  which  refers 
only  to  automobiles,  but  the  body  of  which  regu- 
lates the  use  of  motorcycles,  locomobiles,  and 
other  Tehicles  of  liice  character,  excepting  street 
cars,  does  not  violate  Const  art.  2,  f  17,  provid- 
ing that  no  bill  shall  embrace  more-than  one 
subject,  tliat  subject  to  be  expressed  in  the  ti- 
tle, since  "automobile"  is  defined  to  be  a  vehicle 
or  mechanism,  especially  a  self-propelled  Tehicle 
suitable  for  use  on  a  street  or  roadway,  and  the 
term  is  broad  enough  to  include  the  otiier  vehi- 
cles mentioned  in  the  body  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  139;    Dec.  Dig.  <S=110%(1), 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Automobiles.] 

Error  to  Circuit  Court,  Grainger  Counl^; 
A.  M.  Paine,  Judge. 

Boy  Freels  was  convicted  of  violating  tlie 
statute  regulating  the  use  of  automobiles, 
motorcycles,  and  similar  vehicles,  and  he 
brings  error.    Affirmed. 

Anderson  It  Thomason,  of  Enoxvllle,  for 
plaintiff  In  error.  Wm.  H.  Swlggart,  Jr., 
Aaat  Atty.  Gen.,  for  the  Stata 

EVANS,  Special  Judge.  The  plaintiff  in 
error.  Boy  Freels,  was  convicted  In  the  cir- 
cuit court  of  Grainger  county  upon  an  in- 
dictment diarging  that  the  said  Freels  "un- 
lawfully ran  and  drove  a  certain  vehicle 
for  conveying  persons,  to  wit,  a  certain  mo- 
torcycle on  a  public  road  of  said  county, 
where  and  when  one  James  Nance  was  driv- 
ing a  team  of  horses,  which  It  became  and 
was  apparent  same  had  become  and  were 
frightened  by  the.  approach  of  said  motor- 
cycle, which  was  being  operated  'at  a  higher 
rate  of  speed  than  20  miles  per  hour,  and 
defendant  failed  and  refused  to  come  to  a 
full  stop  until  said  horses  could  pass,  but 
frightened  said  horses  in  said  road  as  afore- 
said," eta  Plaintiff  in  error  filed  a  motion 
for  a  new  trial  in  the  court  below,  which 
was  overruled,  and  he  has  appealed  to  tbls 
court 

The  sole  question  raised  before  us  Is  that 
of  the  constitutionality  of  an  act  of  the  Gen- 
eral Assembly  of  the  state  of  Tennessee,  be- 
ing chapter  173,  of  the  Acts  of  1905.  This 
act  is  assailed  upon  the  ground  that  it  con- 
travenes article  2,  §  17,  of  the  Constitution, 
which  provides  that: 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject;  that  subject  to  l>e  ex- 
pressed in  the  title." 

It  is  insisted  that  the  caption  of  the  act 
refers  to   the  regulation  of  "automobiles," 


while  the  body  thereof  attempts  to  regulate 
the  operation  of  any  automobile,  locomobile, 
motorcycle,  or  any  other  vehicle  of  like  char- 
acter other  than  street  railway  cars,  and 
that  therefore  the  body  of  the  act  contains 
more  than  one  subject  and  is  in  violation  of 
the  constitutional  provision  above  quoted. 
The  caption  of  the  act  is: 

"An  act  to  require  owners  of  automobiles  to 
register  and  number  the  same;  to  regulate  the 
operation  thereof;  to  provide  for  the  recovery 
of  damages  for  injuries  caused  by  the  unlawful 
running  thereof;  and  to  fix  the  penalty  for  the 
violation  of  the  provisions  of  this  act" 

The  portion  of  section  1,  upon  which  plain- 
tiff in  error  bases  his  contention.  Is  aa  fol- 
lows: 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  before  any  owner 
of  any  automobile,  locomobile,  motorcycle,  or 
any  other  vehicle  of  like  character,  other  than 
street  railway  cars  hereinafter  termed  'automo- 
bile,' used  for  the  purpose  of  transporting  or 
conveying  persons  or  freight  or  for  any  other 
purpose,  whether  such  automobile  is  propelled  by 
steam,  gasoline,  or  electricity,  or  any  other  me- 
chanical power,  shall  operate  or  permit  to  be  op- 
erated any  automobile  upon  any  street  road, 
highway,  or  any  other  public  thoroughfare,  such 
owner  snail  register  such  automobile  with  the 
secretary  of  state,  giving  the  motive  power,"  etc 

We  are  of  opinion  that  the  term  "antomo- 
bile,"  used  in  the  caption  of  the  act,  is  a  ge- 
neric term,  intended  by  the  Legislatore  to 
mean  self-propelled  vehicles.  This  Is  In  ac- 
cordance with  the  etymology  of  the  word. 
In  Webster's  New  International  Dictlcmary, 
"automobile"  is  thus  d^ned: 

"An  automobile,  vehicle  or  mechanism:  eepe- 
ciaUy  a  self-propelled  vehicle,  suitable  for  use 
on  a  street  or  roadway." 

The  cases  in  onr  books  oonstmlng  and  ap- 
plying article  2,  |  17  of  the  Constitution  are 
very  numerous,  and  are  collected  in  Harda- 
way  V.  lilly  (Ch.  App.  1898)  48  S.  W.  712, 
Malone  v.  WUllams,  118  Tenn.  488,  103  S.  W. 
798,  and  Palmer  v.  Express  Company,  129 
Tenn.  116,  166  S.  W.  236.  In  the  last-men- 
tioned case,  this  court,  quoting  from  Hard- 
away  v.  Lilly,  supra,  used  this  language: 

"Very  few  instances,  if  any,  can  be  found 
among  the  cases  cited  where  tbe  body  of  the  act 
was  declared  to  be  repugnant  to  the  title,  unless 
such  repugnancy  was  in  fact  clear  and  unmis- 
takable." 

In  Railroad  v.  Harris,  99  Tenn.  684,  43 
S.  W.  115,  53  L.  R.  A.  921,  this  conrt  said: 

"All  intendments  are  in  favor  of  the  constitu- 
tionality of  an  act  passed  with  requisite  form 
and  ceremony,  as  was  true  in  this  instance; 
and  where  one  of  two  reasonable  constructions 
would  render  the  law  obnoxious  to  the  Consti- 
tution and  the  other  would  not,  the  latter  would 
be  adopted  by  the  courts.  Suth.  Stat  Con.  { 
332;  Cooley'a  Const  lim.  (5th  Ed.)  218; 
Black's  Const  Law,  S  28;  Brovra  v.  Mary- 
land, 12  Wheat.  436  [6  L.  Ed.  678];  State  v. 
lardley,  95  Tenn.  560  [32  S.  W.  481,  34  L.  K 
A.  6561:  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.  469 
[16  S.  W.  1045] ;  EUis  v.  State,  92  Tenn.  93  [20 
S.  W.  500] ;  Railroads  v.  Crider,  91  Tenn.  507 
[19  S.  W.  618]." 
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To  the  same  effect,  see  Henley  v.  State, 
98  Tenn.  665,  41  S.  W.  352,  39  L.  R.  A.  126; 
AusUn  V.  State,  101  Tenn.  662,  48  S.  W.  305, 
50  U  B.  A.  478,  70  Am.  St.  Hep.  703 ;  State 
ex  reL  Astor  v.  Schlltz  Brewing  Company, 
101  Tenn.  715.  59  S.  W.  1033,  78  Am.  St. 
Bep.  941. 

In  the  present  case  we  are^of  opinion  tbat 
the  word  "antombbUe"  la  used  In  the  act  as 
a  generic  term,  and  Is  sufficiently  broad  to 
embrace  the  vehicles  mentioned  In  the  body 
of  the  act  We  think  this  Is  the  reasonable 
constrnctlon  of  the  language  of  the  caption, 
and,  being  so  construed,  the  act  Is  constltu- 
tlonaL 

It  results  that  there  Is  no  error  In  the 
judgment  of  the  circuit  court,  and  the  same 
is  therefore  afOrmed. 


OUGOENHBIMBR  ▼.  QUESN  BBB  FLOUR 
MILLS  CO.  et  a}. 

(Suprone  Court  of  Tennessee.    Nov.  18,  1916.) 

Banks  ard  Banking  «=9l27— Pubohask  or 

Dbaw— Attaohmknt. 
The  Q.  Company  drew  its  draft  on  D.  in  fa- 
vor of  the  S.  Bank,  with  bill  of  lading  attached 
covering  a  carload  of  flour,  and  same  was  de- 
posited by  the  V.  Company  in  such  bank  to  the 
credit  of  the  U.  Company.  Thereafter  it  was 
forwarded  to  the  H.  Bank  for  collection, 
nioagh  the  sale  of  the  floar  to  D.  was  made  in 
the  name  of  the  Q.  Company,  it  appeared  that 
it  was  merely  the  selling  agent  of  the  TJ.  Com- 
pany. It  further  appeared  that  the  deposit  was 
made  in  the  regular  conrse  of  business  between 
the  two  companies,  which  business  averaged  150 
similar  drafts  during  each  month,  and  that  on 
the  drafts  being  deposited  a  credit  was  entered 
by  the  U.  Company  on  its  books  in  favor  of  the 
Q.  Company.  SM,  that  the  reception  of  the 
draft  by  the  S.  Bank  and  the 'entry  of  a  credit 
therefor  tn  favor  of  the  U.  Company  constituted 
a  pnrdiase  of  the  draft,  not  a  deposit  for  col- 
lection, and  tbat  therefore  the  proceeds  of  the 
draft  belonged  to  the  S.  Bank  and  were  not  sub- 
ject to  attachment  in  the  hands  of  the  H.  Bank 
as  the  property  of  the  Q.  CompanyT 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  304,  310;  Dec.  Dig.  ^=o 
127.] 

Appeal  from  Chancery  Court,  Hamilton 
County ;   W.  B.  Oarvln,  Chancellor. 

Suit  by  S.  F.  GnggeDbelmer  against  the 
Queen  Bee  Flour  Mills  Company  and  others. 
From  decree  for  defendants,  complainant 
appeals.    Affirmed. 

Coleman  &  Frierson,  of  Chattanooga,  for 
appellant.    Cantrell  ft  Moon,  for  appellees. 

NEIIi,  O.  J.  On  the  iBt  of  March,  1915, 
the  Queen  Bee  Flour  Mills  Company  drew 
its  draft  In  Minneapolis,  Minn.,  on  F.  M.  Dan- 
iel, at  Chattanooga,  Tenn.,  In  ftivor  of  the 
Security  National  Bank  of  Minneapolis,  for 
fl,5©1.74.  TSils  draft,  with  bill  of  lading  at- 
tadied  covering  a  carload  of  flour,  was  de- 
posited by  an  agoit  of  the  United  Flour  Mills 
Company  ta  the  aforesaid  Security  National 
Bank  to  the  credit  of  the  said  United  Flour 


Mills  Company.  The  draft,  with  its  bill  of 
lading  attached,  was  then  forwarded  to  the 
Hamilton  National  Bank,  at  Chattanooga, 
Tenn.,  for  collection.  On  the  11th  of  March, 
1915,  the  complainant,  Guggenheimer,  by  his 
original  bill  of  attachment,  filed  in  the  chan- 
cery court  of  Hamilton  county,  caused  to  be 
attached  the  proceeds  of  this  draft  in  the 
hands  of  the  Hamilton  National  Bank,  as  the 
property  of  the  Queen  Bee  Flour  Mills  Com- 
pany, to  secure  the  payment  of  a  debt  claim- 
ed by  him  in  excess  of  $1,300.  The  Queen 
Bee  Flour  Mills  Company  filed  Its  plea  in 
abatement  denying  ownership  of  the  draft. 
The  aforesaid  Security  Naticmal  Bank  of 
Minneapolis  filed  Its  .Intervening  petition 
claiming  that  It  owned  the  draft,  and  hence 
Its  proceeds.  An  answer  was  filed  to  this 
];>etition  by  the  complainant  In  whi<fli  such 
ownership  was  denied.  EMdence  was  filed 
In  the  form  of  depositions,  and,  on  considera- 
tion of  this  evidence,  and  the  pleadings,  the 
diancellor  was  of  the  opinion  that  the  com- 
plainant was  not  entitled  to  recover,  and  so 
dismissed  his  bill.  I^e  case  was  then  ap- 
pealed to  this  court 

We  are  of  the  opinion  tbat  the  <dianceUor 
reached  the  correct  conclusion.  The  evi- 
dence shows  that  while  the  sale  to  Daniel 
was  made  in  the  name  of  the  Queen  Bee 
Flour  Mills  Company,  the  latter  was  the  reg- 
ular selling  agent  of  the  United  Elonr  Mills 
Company,  and  the  draft  was  deposited  to  the 
credit  of  the  latter  In  the  bank  before  It  was 
sent  forward  for  collection.  This  deposit  was 
made  In  the  regular  course  of  business  be- 
twe«i  the  Queen  Bee  Flour  Mills  Company 
and  the  United  Flour  Mills  Company,  averag- 
ing 150  similar  drafts  during  each  month. 
The  custom  of  business  between  the  two  con- 
cerns was  the  sales  were  made  In  the  name 
of  the  Queen  Bee  Flour  Mills  Company,  the 
drafts  deposited  In  the  Seuarity-  National 
Bank  to  the  credit  of  the  Umced  Flour  Mills 
Company,  and  a  credit  entered  by  the  latter 
on  its  books  In  favor  of  the  Queen  Bee  Flour 
BUIls  Company.  It  Is  not  shown  in  the  evi- 
dence the  amount  of  the  charge  entered  upon 
the  books  of  the  United  Flour  Mills  Compa- 
ny against  the  Queen  Bee  Flour  Mills  Com- 
pany when  flour  was  turned  over  to  the  lat- 
ter ;  but  inasmuch  as  It  does  appear  that  the 
Queen  Bee  Flour  Mills  Company  was  simply 
the  selUng  agent  of  the  United  Flour  Mills 
Company  in  these  dealings,  and  was  itself  a 
solvent  concern,  there  is  no  reason  to  doubt 
that  the  transaction  was  an  honest  one,  and 
that  the  form  of  crediting  on  the  books  of  the 
United  Flour  Mills  Company  the  amount  of 
the  drafts  deposited  to  the  credit  of  the  said 
company  In  the  Security  National  Bank  by 
the  Queen  Bee  Flour  MUls  Company  was 
adopted  for  purposes  of  settlement  between 
the  two  companies;  the  dlfferaice  between 
the  debit  and  credit  on  the  books  of  the 
United   Flour  Mills  Cwnpany  showing  the 
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compensation  of  the  Queen  Bee  Flour  Mills 
C!ompany.  The  blU  does  not  charge  that  the 
transaction  was  fraudulent,  and  so  there  la 
no  issue  of  that  kind.  We  assume  It  there- 
fore to  be  bona  fide.  This  being  true,  the  de- 
posit of  the  draft  In  the  Security  National 
Bank  to  the  credit  of  the  United  Flour  Mills 
Company,  the  reception  of  such  draft  by  the 
bank  payable  to  Itself,  and  the  entry  by  it  of 
credit  therefor  In  favor  of  the  United  Flour 
Mills  Company,  under  the  recognized  course 
of  business  between  the  three  parties,  result- 
ed in  a  cashing  of  the  draft  by  the  bank  In 
favor  of  the  United  Flour  Mills  Company, 
and  an  out  and  out  purchase  by  the  bank, 
thus  making  the  bank  the  owner  of  the  draft 
Under  the  peculiar  facts  stated  it  was  not  a 
deposit  for  collection.  It  Is  true  the  bank  did 
not  discount  the  draft,  but  it  received  depos- 
its of  a  similar  character  from  the  United 
Flour  Mills  Company,  during  the  year 
amounting  to  hundreds  of  thousands  of  dol- 
lars, and  the  account  shows  that  there  were  al- 
ways large  balances  to  the  credit  of  the  Unit- 
ed Flour  Mills  Company  during  each  month. 
Thus  the  bank  received  compensation  for  its 
risk,  in  the  business  of  a  valued  customer, 
and  the  use  of  Its  money  on  deposit.  So  that, 
when  the  draft  was  sent  forward  to  the  Ham- 
ilton National  Bank  for  collection,  it  was  the 
property  of  the  Security  National  Bank  of 
Minneapolis,  and  not  of  the  Queen  Bee  Flour 
Mills  Company,  or  of  the  United  Flour  Mills 
Company.  It  is  true,  as  a  general  rule,  that 
where  a  draft  is  deposited  in  a  bank  without 
being  discounted,  but  the  amount  of  it  la 
credited  to  the  depositor,  nothing  more  ap- 
pearing, such  draft  is  deposited  for  collec- 
tion simply,  and  in  case  there  be  no  collection 
it  may  be  charged  back  to  the  customer. 
Implemoit  Co.  v.  Bank,  128  Tenn.  820,  824, 
160  S.  W.  848 ;  Banking  Co.  v.  Hall,  119  Tenn. 
548,  564,  108  S.  W.  1068;  Milling  Co.  v.  Bank, 
120  Tenn.  225,  260,  111  S.  W.  248,  IS  L.  R.  A. 
(N.  S.)  441 ;  St.  Louis  &  San  Francisco  R.  B. 
r.  Johnston,  133  U.  S.  666,  10  Sup.  Ct.  300, 
88  L.  Ed.  683.  The  case  before  us,  however, 
does  not  present  such  a  state  of  facts,  but 
one  from  which  the  necessary  conclusion,  it 
seems  to  us.  Is  that  the  purpose  all  around 
was  that  the  bank  should  appropriate  the 
draft  and  account  for  its  proceeds  to  the 
United  Flour  Mills  Company,  and  permit 
the  latter  to  use  the  funds  as  its  own,  and,  as 
Shown  by  the  course  of  business,  the  account 
made  up  of  many  drafts  similar  to  the  one 
appearing  In  this  case  was  used  by  the  Unit- 
ed Flour  Mills  Company,  at  its  pleasure. 

We  need  not,  therefore,  consider  the  sta- 
tus where  a  collecting  bank  sends  drafts  to  its 
correspondent,  and  the  funds  are  seized  by  a 
creditor  of  the  depositing  customer  before 
they  reach  the  aforeoald  collecting  bank 
while  in  the  hands  of  its  correspondent.  The 
law  ui)on  this  latter  phase  of  the  case  is  well 
settled.     Implemoit   Co.    r.    Bank,    supra; 


Commercial  National  Bank  t.  Armstrong. 
148  U.  S.  50,  18  Sup.  Ot  533,  37  L.  Ed.  363 : 
Manufacturers'  Bank  v.  Continental  Bank, 
148  Mass.  555,  20  N.  B.  183,  2  L.  R.  A.  699, 
12  Am.  St.  B^.  698;  Freeman's  Bank  v. 
National  Tube  Works  Co.,  151  Mass.  413,  24 
N.  E.  779,  8  L.  B.  A.  42,  21  Am.  St.  Rep.  461 ; 
Armstrong  v.  Boyertown  National  Bank,  90 
Ky.  431,  14  S.  W.  411,  9  I*-  R.  A.  553. 

The  result  Is  that  the  decree  of  the  chau- 
oellor  must  be  affirmed. 


DEIiAP  T.  NATIONAL   BANK  OF   LA 
FOLLETTE. 

(Supreme  Court  of  Tennessee.    Nor.  18,  1910.) 

1.  Coxnrrs   ^=3487(1)— Tbansfeb   of  Afpeai. 

TO   SUFBEME  COUBT. 

A  case  appealed  to  the  Court  of  Civil  Ap- 
peals may  either  be  brought  to  the  Supreme 
Court  by  order  of  the  Court  of  Civil  Appeals 
transferring  the  case  on  the  ground  that  it  ia 
without  jurisdiction,  or  on  petition  for  writ  of 
certiorari  filed  after  the  Court  of  Civil  Appeals 
has  acted  upon  the  merits  filed  its  opinion  and 
entered  judgment;  but  there  is  no  process  justi- 
^ing  removal  of  a  case  from  the  Court  of  Civil 
Appeals  before  action  taken  by  that  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  1307,  1311,  1313-1316;  Dec  Dec  «=► 
487(1).J 

2.  CoUBTS  «=»246  —  Appeixaix  Otmaas  — 
TBA.NsnBBiNa  Casb  to  Coubx  of  Civu.  Ap- 

PKALB. 

Where  an  appeal  was  prayed  and  granted 
to  the  Court  of  Civil  Appeals,  but  the  appeal 
bond  indicated  that  the  appeal  was  prayed  to 
the  Supreme  Court,  and  the  transcript  was  re- 
moved to  the  Supreme  Court  on  writ  of  certi- 
orari, the  Supreme  Court  properly  traoaferxed 
the  case  to  the  Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  Sg  743,  747,' 748;   Dec  Dig.  «=s>24e.] 

3.  cocbtb  ^=»24&— jubisdictioh  of  appkai. 

—Amount  iw  Contbovkbst. 
In  a  suit  for  injunction  to  restrain  sale  of 
complainant's  property  under  an  order  of  con- 
demnation, «rhere  a  decree  dismissed  the  bill 
and  as  an  incident  thereto,  because  execution 
of  a  judgment  for  money  had  been  enjoined,  ren- 
dered judgment  against  the  prindpal  and  sure- 
ties on  the  injunction  bond  for  the  amount  of 
the  judpnenL  the  Supreme  GOurt  did  not,  for 
the  reason  tnat  such  incidental  judgment  ex- 
ceeded $1,000,  have  jurisdiction  of  a  general  ap- 
peal. 

I  Ed.  Note.— For  other  caaes,  see  Courts,  Cent. 
Dig.  U  743,  747,  748;  Dec  Dig.  <3=>246.] 

Certiorari  to  Court  of  CItII  Appeals. 

Suit  for  injunction  by  W.  H.  Delap  against 
the  National  Bank  of  La  FoUette.  From  a 
judgment  dismissing  the  bill  and  rendering 
a  money  judgment,  plaintiff  was  granted  an 
appeal  to  the  Court  of  CMl  Appeals.  The 
appeal  bond  being  executed  to  Supreme 
Court,  defendants  were  awarded  a  writ  of 
certiorari,  ordering  the  transcript,  which 
had  been  unduly  delayed,  sent  up;  but  on 
discovering  the  facts  the  Supreme  Court  or- 
dered the  case  transferred  to  the  Court  of 
Civil  Appeals.  Defendants  again  petition  for 
certiorari  to  bring  the  case  from  the  Court 


sFor  other  caaei  n*  nun*  topic  and  KBY-NTJUBBa  la  ail  Kar-Numb«i«d  Dlseats  and  ladaxw 

Digitized 


Tenol 


DELAP  ▼.  NATIONAL  BANK 


of  Civil  Appeals,  which  was  treated  as  a  re- 
guest  for  a  rehearing  of  the  previous  order 
of  transfer.  Petition  for  writ  of  certiorari 
refused. 

El  H.  Powers,  of  Jacksboro,  and  M.  H. 
Holllngsworth,  of  La  FoUette,  for  plaintlfl. 
W.  A.  Owens,  of  La  Follette,  for  defendant 

NSSIL,  0.  J.  Tbla  case  was  before  iis  at  a 
fbrmer  day  of  the  term  on  a  petition  for  the 
writ  of  certiorari  to  have  removed  to  this 
court  the  transcript,  which  it  was  alleged 
had  been  unduly  delayed  by  the  clerk  and 
master  of  the  Chancery  Court,  himself  a 
party  In  interest  It  was  also  asked  that 
when  the  transcript  should  reach  the  conrt 
there  should  be  an  affirmance.  The  counsel 
for  the  petitioner  seems  to  have  been  misled 
by  the  fact  that  the  appeal  bond  indicated 
that  the  appeal  had  been  prayed  to  this 
court  and  the  court  obtaining  the  same  Im- 
piession'  from  the  petition,  made  the  order 
for  the  writ  of  certiorari.  In  obedience  to 
this  order,  the  transcript  was  sent  up.  When 
it  readied  us,  and  was  examined,  we  discov- 
ered that,  while  the  appeal  bond  was  ex- 
ecuted In  the  manner  already  stated,  still 
the  appeal  had  been  prayed  and  granted  to 
the  Court  of  Civil  Appeals.  We  thereupon 
beld  that  we  had  no  jurisdiction  of  the  ease, 
except  to  transfer  it  to  the  Court  of  Civil 
i4>peala  and  made  an  order  to  that  effect. 
Now  another  petition  has  been  filed  asking 
for  the  writ  of  certiorari  to  bring  the  case 
from  the  Court  of  Civil  Appeals  and  to  dis- 
pose of  it  here  on  the  ground  that  the  ap- 
peal really  lay  to  this  court  not  to  the  Court 
of  Civil  Appeals. 

[1]  Let  us  assume  that  the  case  was  of 
such  a  character  as  that  It  should  have  been 
properly  appealed  to  this  court  instead  of 
the  Court  of  Civil  Appeals,  still  there  are 
only  two  ways  that  we  obtain  Jurisdiction 
of  cases  appealed  to  that  court.  One  of  these 
Is  by  an  order  of  that  court  transferring  the 
case  to  the  Supreme  Court  on  the  ground 
that  the  Court  of  Civil  Appeals  Is  without 
Jurisdiction;  the  other  is  oa  petition  for  the 
writ  of  CMtlorarl  filed  after  the  Court  of  Civil 
Appeals  has  acted  upon  the  merits  of  the 
controversy  and  filed  Its  opinion  and  entered 
its  Judgment  It  is  probable,  of  course,  that 
in  case  the  Court  of  Civil  Appeals  were  ex- 
ceeding its  Jurisdiction  in  any  manner  by 
some  affirmative  act,  and  this  were  brought 
to  our  attention  in  the  proper  way,  we  would 
have  the  i)ower,  under  the  general  statutes 
giving  us  control  of  inferior  courts,  to  Issue 
the  writ  of  certiorari  to  bring  up  the  record, 
and  also  a  writ  of  supersedeas  to  stay  fur- 
ther action.  We  know  of  no  process,  how- 
ever, which  would  justify  us  in  removing 
the  case  from  the  Court  of  Civil  Appeals  be- 
fore action  taken  by  that  court 

[2]  Indeed,  the  petition  for  certiorari  now 
filed  In  this  case  is  another  form  of  asking  a 
idiearing  of  our  pnvious  order.    We  shall 


now  consider  the  application  from  that  stand- 
point. Was  the  action  In  this  court  correct 
In  transferring  the  case  to  the  Court  of  Civil 
Appeals,  when  the  transcript  was  filed  in  the 
Supreme  Court  ?  We  cannot  doubt  that  our  ac- 
tion was  correct  because  the  appeal  was  pray- 
ed to  the  Court  of  Civil  Appeals;  but  It  Is  sug- 
gested In  the  present  petition  that  the 
amount  involved  exceeds  the  jurisdiction  of 
the  Court  of  Civil  Appeals,  and  for  that  rea- 
son we  should  take  immediate  jurisdiction. 
That  is  another  form  of  saying  that  we 
should  assume  control  of  a  case  appealed  to 
the  Court  of  Civil  Appeals  by  means  other 
than  those  already  mentioned,  and  we  know 
of  no  law  that  justifies  this. 

[S]  But  If  there  is  nothing  in  the  case  oth- 
er than  as  already  stated,  it  may  be  that  the 
petitioner  could  get  the  case  into  this  court 
by  filing  the  record  for  writ  of  error.  How- 
ever, two  difficulties  are  in  the  way  of  such 
action.  The  first  is  that  assuming  that  this 
court  bad  Jurisdiction  of  the  controversy 
there  Is  no  error  of  which  the  petitioner  can 
complain,  because  it  was  completely  success- 
ful in  the  trial  court;  hence  there  is  noth- 
ing on  which  to  base  an  application  for  a 
writ  of  error.  Another  reason  la  that  the 
jurisdiction  is  really  witii  the  Court  of  Civil 
Appeals  from  the  very  nature  of  the  case. 
The  petition  says  that  the  amount  of  the 
judgment  exceeded  $1,000,  and  for  this  reason 
the  Court  of  Civil  Appeals  had  no  jurisdic- 
tion. The  judgment  of  the  trial  court  does 
exceed  $1,000,  but  that  judgment  was  mere- 
ly incidental  to  the  main  issue.  The  bill 
was  filed,  not  to  recover'a  money  judgment 
but  simply  to  obtain  an  injunction  restrain- 
ing the  sale  of  the  complainant's  (Delap's) 
property  under  an  order  of  condemnation 
issued  by  one  of  the  trial  courts  of  Camp- 
bell county.  The  Chancery  Court  tried  the 
case  on  bill,  answer,  and  proof,  and  found 
that  there  was  no  Just  ground  for  enjoining 
the  execution,  and  entered  a  decree  dismiss- 
ing the  bUl,  and  as  an  incident  thereto,  since 
the  execution  of  a  Judgment  for  money  had 
been  enjoined,  rendered  judgment  under  the 
statute  against  the  prindpal  and  sureties  on 
the  injunction  bond  for  the  amount  of  the 
judgment.  The  prayer  for  appeal  was  gen- 
eral, and,  of  course,  questioned  not  merely 
the  incidental  judgment  on  the  injunction 
bond,  but  also  the  main  controversy  on  which 
the  latter  depended,  to  wit,  the  propriety  of 
the  chancdlor's  action  in  dismissing  the  bill. 

From  the  foregoing  observations  It  is  per- 
fectly evident  that  this  court  is  without  pow- 
er to  afford  the  petitioning  bank  any  relief 
at  this  time.  It  is  truly  Unfortunate  that, 
by  the  tardiness  of  the  clerk  and  master  in 
forwarding  the  transcript  to  the  Court  of 
Civil  Appeals,  the  petitioning  bank  is  com- 
pelled to  lose  practically  a  year's  time  in  the 
trial  of  its  case;  but,  as  stated,  the  Supreme 
Court,  in  the  present  situation  of  the  case. 
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ia  anable  to  take  charge  of  it  because  It  Is 
without  Jurisdlctloa 

It  resnlts  that  the  petition  for  the  writ  of 
certiorari  from  the  Court  of  Civil  Appeals  to 
this  court,  filed  on  the  30th  of  October  of  this 
year,  mast  be  refused. 


REED  T.  OIKOINNATI,  N.  O.  &  T.  P. 
BY.  CO. 

(Supreme  Court  of  Tennessee.     Dec.  23,  1016.) 

LiMiTATiow    OF   Actions   «=>  130(2)— Sttcces- 

sivE  Suit— Statute. 
Shannon's  Code,  i  444&  declares  that  if  the 
action  is  commenced  within  the  time  limited, 
but  judgment  or  decree  is  rendered  against  plain- 
tiff upon  any  ground  not  ccwduding  his  right  of 
action,  or  where  judgment  or  decree  is  rendered 
in  favor  of  plaintiff,  and  hi  arrested,  or  reversed 
on  appeal,  plaintiff  may  from  time  to  time  com- 
mence a  new  action  witUn  one  year  after  the 
reversal  or  arrest.  In  December,  1911,  plaintiff 
filed  a  suit  against  defendant  for  personal  in- 
juries, and  in  April,  1913,  after  trial  and  a  mis- 
trial, plaintiff  entered  a  voluntary  nonsuit  in- 
stituting within  a  few  days  thereafter  suit  in 
the  federal  district  court,  in  May,  191S,  again 
taking  a  voluntaiv  nonsuit.  Thereafter,  within 
a  few  days,  plaintiff  instituted  a  third  suit. 
Held,  that  the  third  suit,  limitations  having  run, 
was  barred,  not  falling  within  the  exception  of 
the  statute  for  the  bringing  of  an  indefinite 
numbei  of  actions  within  a  year  after  nonsuit 
in  the  last  previous  action  is  not  authorized. 

LEd.  Xote. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  654;  Dec.  Dig.  «=> 
180(2).] 

Certiorari  to  Court  of  Civil  Appeala. 

Action  by  N.  D.  Reed  against  the  Cincin- 
nati, New  Orleans  &  Texas  Padflc  Railway. 
A  judgment  of  dismissal  was  affirmed  on  ap- 
peal to  the  Clrcnil  Court  of  Appeals,  and 
plaintiff  brings  certiorari.    Affirmed. 

J.  B.  Swafford,  of  Dayton,  and  W.  B. 
Miller,  of  Chattanooga,  for  Reed.  Allison, 
Lynch  &  Phillips,  of  Chattanooga,  for  Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co. 

EVANS,  Special  Justice.  On  December  5, 
1911,  plaintiff  below  filed  a  salt  at  Dayton 
in  the  circuit  court  of  Rhea  county  against 
defendant  railroad  company  for  damages  for 
personal  Injuries.  On  April  19,  1918,  after 
the  case  had  been  tried  and  a  mistrial  had, 
plaintifT  entered  a  voluntary  nonsuit  With- 
in a  few  days  thereafter  he  instituted  an- 
other suit  upon  the  same  cause  of  action  in 
the  District  Court  of  the  United  States,  at 
Chattanooga,  where  there  were  two  trials. 
The  first  resulted  in  a  mistrial,  and  at  the 
conclusion  of  the  second,  on  May  10,  1915, 
plalntier  took  a. voluntary  nonsuit. 

Thereafter,  on  Hay  20,  1915,  the  plaintlCC 
instituted  the  present  suit  in  the  circuit 
court  at  Chattanooga. 

It  will  thus  be  seen  that  all  three  of  plain- 
tier's  actions  were  filed  in  different  courts, 
and  that  the  present  suit  was  instituted 
more  than  four  years  after  the  injury  com- 
plained of,  and  more  than  two  years  after 


the  voluntary  nonsuit  was  entered  In  the  cir- 
cuit court  of  Rhea  county,  at  Dayton. 

The  defendant  railway  company  filed  a 
plea  setting  up  the  statute  of  limitations,  to 
which  the  plaintiff  filed  a  replication  relying 
upon  the  facts  above  stated  and  setting  up 
section  4446  of  Shannon's  Code,  which  is  as 
follows: 

"If  the  action  is  oommenoed  within  the  time 
limited,  but  the  judgment  or  decree  is  rendered 
against  the  plaintiff  upon  any  ground  not  con- 
cluding his  right  of  action,  or  where  the  judg- 
ment or  decree  is  rendered  in  favor  of  the  i^in- 
tiff,  and  is  arrested,  or  reversed  on  appeal,  ttie 
plaintiff,  or  his  representatives  and  privies,  ae 
the  case  may  be,  may,  from  time  to  time,  com- 
mence a  new  action  within  one  year  after  the 
reversal  or  arrest" 

To  this  repUcatton  the  defendant  filed  a 
demurrer,  which  was  sustained  by  the  cir- 
cuit court,  and  plaintiff's  suit  dismissed. 
Upon  appeal  to  the  Court  of  Civil  Appeals 
the  Judgment  of  the  circuit  court  was  af- 
firmed, and  the  case  has  been  brought  to  this 
court  by  the  writ  of  certiorari. 

Under  the  first  assignment  of  error  it  is 
Insisted  that  section  4446  of  Shannon's  Code, 
above  quoted,  gives  a  plaintiff  the  right  to 
file  any  number  of  successive  suits  upon  the 
same  cause  of  action;  that  a  new  action 
may  be  commenced  by  a  plaintiff  within  one 
year  after  voluntary  nonsuit  entered  in  the 
next  preceding  case,  without  regard  to  lapse 
of  time  or  the  number  of  actions  previously 
filed,  or  the  number  of  courts  in  which  those 
actions  have  been  instituted,  just  so  long 
as  each  new  action  is  commenced  within,  one 
year  from  the  date  of  the  previous  nonsuit 

The  statute  relied  on  by  plaintiff  In  er- 
ror has  been  considered  by  this  court  In  the 
following  cases:  Cole  v.  Mayor,  5  Gold.  639; 
Railway  Company  v.  Pillow,  9  Helsk.  248; 
Parkes  v.  Ollft,  9  Lea,  524;  Iron  Co.  r. 
Broyles,  95  Tenn.  612,  32  S.  W.  761 ;  Hughes 
v.  Brown,  88  Tenn.  578,  13  8.  W.  286,  8  L. 
R.  A.  480;  Sweet  v.  Electric  Co.,  87  Twin. 
252,  86  S.  W.  1090;  Hooper  t.  Railroad.  106 
Tenn.  28,  60  S.  W.  607,  68  L.  B.  A.  931; 
Qooper,  Adm'r,  v.  Bailroad,  107  Tenn.  715, 
66  S.  W.  405;  East  Tennessee  Coal  Co.  v. 
Daniels,  100  Tenn.  65,  42  S.  W.  1062;  Goal 
Co.  V.  Mlnton,  UT  Tenn.  415,  101  a  W.  178 ; 
Swift  V.  Warehouse  Co.,  128  Tenn.  102,  158 
S.  W.  480;  Fox  v.  Smith,  130  Tenn.  611.  172 
S.  W.  317;  Railroad  v.  Bolton,  134  Tenn. 
447,  184  S.  W.  9 ;  and  Anderson  v.  Bedford, 
4  Cold.  464,  distinguished  in  Coal  Co.  v. 
Mlnton,  supra. 

The  exact  question  here  presaited  has  not 
been  decided  in  any  of  the  cases  above  dted, 
but  we  cannot  agree  that  it  was  the  pur- 
pose of.  the  statute  to  perpetuate  lltigatlon 
Indefinitely  In  the  manner  contended  for  by 
plaintiff  in  error. 

In  Railway  v.  Pillow,  9  Heisk.  248.  the 
statute  was  held  to  apply  to  a  case  In  wUch 
plaintiff  had  entered  a  voluntary  nonsuit, 
but  the  court  there  said: 
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"The  nev  action  In  BTKb  caae  must  be  brought 
within  one  year  after  the  termination  of  the 
action,  which  was  commenced  within  the  time 
limited  by  law  for  the  bringing  of  such  action, 
ao  that  the  indefinite  soocesaion  of  suits  on  the 
same  cause  of  action  cannot  result  from  the  cou- 
itruction  given  to  the  act,  as  suggested  by  coun- 
sel." 

We  agree  tbat  tbe  act  should  be  given  a 
liberal  construction  in  furtherance  of  Its 
purpose,  and  this  court  so  held  in  Railroad" 
V.  Bolton,  134  Tenn.  450,  184  S.  W.  0,  but, 
aa  above  stated,  we  do  not  think  Its  purpose 
was  to  provide  a  means  for  a  continuous 
and  unending  litigation  upon  the  same  cause 
of  action,  wholly  at  tbe  option  of  the  plain- 
tiff. 

The  statute  was  clearly  intended  for  the 
benefit  of  a  plaintiff  whose  case  had  for 
some  reason,  for  which  he  should  not  be 
made  to  suffer,  been  dismissed  without  a 
hearing  on  the  merits,  and  we  think  the 
true  construction  of  tbe  act  is,  as  stated 
In  Railroad  v.  Pillow,  supra,  that  the  new 
suit,  or  any  subsequent  suit,  must  be  Insti- 
tuted witbln  one  year  after  the  termination 
of  tbe  action  that  was  brought  "within  the 
time  limited"  by  tbe  statute  of  limitations. 

It  is,  of  course,  possible  for  a  case  to  arise 
where  tbe  new  action  authorized  by  tbe  stat- 
ute, after  remaining  on  the  docket  without 
a  hearing  for  more  than  a  year  from .  tbe 
termination  of  tbe  original  suit,  might  be 
dismissed  at  tbe  trial  by  tbe  court  Itself 
upon  some  ground  not  involving  tbe  merits, 
and  imder  drenmstances  which  would  work 
a  great  hardship  upon  tbe  plaintiff  if  be 
bad  no  right  to  institate  still  another  ac- 
tion. Tbe  court  has  oonsidwed  tbe  possibil- 
ity of  snCh  a  situation  arising,  but  tbat  case 
is  not  before  us  for  determination.  We  are 
content  to  rest  our  decision  upon  the  facts 
of  the  case  before  us,  and  we  bold  that  the 
third  action  filed  by  plaintiff  In  error  on  May 
20,  1915.  was  barred  by  tbe  statute  of  limi- 
tations. 

It  Is  unnecessary  to  discuss  In  detail  the 
otber  assignments  of  error  made  In  the  case. 
We  bare  considered  fbem  and  tblnk  tbey 
are  wltliont  merit. 

It  results  tbat  there  Is  no  error  in  the 
Judgment  of  the  Court  of  Civil  Appeals,  and 
same  Is  affirmed. 


DAVIS  V.  DAVIS  et  nx. 

(Supreme  Conrt  of  Tennessee.    Dec.  23,  1916.) 

1.  IMSUBAKOB  «s>784(l)— Fbatkbnal  Insdb- 
iiNCB— OHAITOB   or   BSMKnciABT. 

The  by-laws  of  the  fraternal  order  in  which 
deceased  was  Insnred  provided'  tbat  a  change 
of  ben^ciary  would  not  be  effective  until  the 
old  cotificate  was  surrendered  and  a  new  one 
iasned  and  that  any  attempt  to  change  the  ben- 
eficiary by  will,  contract,  assignment,  or  other- 
wise uan  by  strict  compliance  with  the  by- 
laws shall  be  abs<Autely  null  and  void.  De- 
ceased, holding  a  certificate  in  which  his  mother 
was  named  as  beneficiary,  stated  soon  after  his 


^69 

marriage,  snbseqnent  to  tbe  issuance  of  the 
certificate,  and  two  years  before  his  death,  that 
he  desired  to  have  the  certificate  changed  and 
name  his  wife  as  beneficiary,  but  made  no  effort 
to  comply  with  the  by-laws,  beyond  taking  tbe 
policy  on  one  occasion  to  tne  meeting  place  of 
the  local  lodge,  at  which  time  no  meeting  wns 
to  be  held,  and  thereafter  delivered  the  certifi- 
cate to  bis  wife.  Held,  that  the  acts  of  de- 
ceased were  not  a  sufficient  attempt  on  his  part 
to  comply  with  the  rules  of  the  order  to  permit 
equity  to  decree  an  effective  change. 

[Eld.  Note. — ^For  othir  cases,  see  Insurance, 
Cent    Dig.   H   1950-1952:     Dec.   Dig.   €=>T84 

2.  Inbubancb  4=»7S2 — Fbatbbnal  Ihsubahcb 
— Chakqe  of  Beneficiaby. 

Where  the  insured  in  a  certificate  of  frater- 
nal insurance  has  the  right  to  change  the  ben- 
eficiary In  a  manner,  set  forth  in  the  by-laws  of 
the  order,  while  the  beneficiary  in  such  cer- 
tificate does  not  have  a  vested  interest,  he  does 
have  a  contingent  right  and  an  expectancy  in 
the  nature  of  an  inchoate  interest,  subject  to  b« 
defeated  by  an  exercise  of  the  power  of  sub- 
stitution substantially  in  the  manner  provided 
by  the  laws  of  the  order. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1948;   Dec.  Dig.  «8=»782.] 

3.  Insubahck  «=>784(1)— F&atebnai.  iNstm- 
ANCE — Assignment  of  Cebtificate. 

Where  the  by-laws  of  a  fraternal  order  pro- 
vided for  change  of  beneficiary  by  surrender  of 
the  old  certificate  and  issuance  of  a  new  one 
and  that  any  attempt  by  a  member  to  change 
the  beneficiary  by  will,  contract,  assignment 
or  otherwise  shall  be  null  and  void,  the  deceas- 
ed did  not  by  delivery  of  his  certificate  to  his 
wife  with  the  intention  that  she  should  have 
the  benefit  of  it,  vest  in  her  the  right  to  take 
its  proceeds  as  assignee. 

_[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent    Dig.   »   1950-1952;    Dec.   Dig.   €=c784 

Appeal  from  Chancery  Court,  White  Coun- 
ty; A.  H.  Roberts,  Chancellor. 

Suit  by  Bacbael  Davis  against  James  Davis 
and  wife.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

J.  H.  Anderson,  of  Sparta,  for  appellant 
Robinson  &  Fancber,  of  Sparta,  for  appeUee 
Davis. 

WILMAMS,  J.  This  is  a  suit  by  Racbael 
Davis,  the  vrtdow  of  C.  BL  DavU,  to  recover 
92,000,  tbe  proceeds  of  a  benefit  certificate  in 
the  Modem  Woodmen  of  America,' issued  to 
ber  husband,  which  proceeds  were  paid  to 
Lottie  Davis,  the  mother  of  tbe  insured,  who 
WHS  named  as  beneficiary  in  tbe  face  of  tbe 
policy. 

The  theory  of  tbe  bill  is:  (a)  Tbat  tbu  in- 
sured, a  single  man  at  tbe  time  tbe  certifi- 
cate was  issued  to  Mm  In  July,  1907,  inter- 
married with  tbe  complainant  In  May,  1911, 
and  at  once  set  about  to  have  tbe  beneficiary 
changed  so  as  to  substitute  tbe  name  of  com- 
plainant, his  wife,  for  tbat  of  his  mother; 
and  that  be  did  all  In  his  power  to  effect  this, 
but  failed  though  on  account  of  no  fault  or 
neglect  on  bis  part  (b)  Tbat  tbe  policy  was 
assigned  and  delivered  to  complainant,  thus, 
it  la  claimed,  vesting  in  ber  the  right  to  take 
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Its  proceeds,  regardless  of  any  failure  to 
change  the  benefldary. 

The  chancellor  held  against  complainant, 
and  she  has  appealed  and  assigned  errors 
raising  these  questions  for  review  by  this 
court. 

It  appears  that,  soon  after  the  marriage  of 
ct»nplalnant  with  the  insured,  he  stated  that 
he  desired  to  have  the  certificate  changed  to 
name  her  as  beneficiary.  The  couple  remain- 
ed In  White  county,  where  the  local  camp  of 
the  order  to  which  insured  belonged  was  lo- 
cated, until  October,  1911,  at  which  tl'me  they 
removed  to  Atlanta,  Oa.,  where  her  husband 
took  employment  as  a  street  car  conductor, 
and  where  he  died  In  October,  1913.  Between 
the  last  two  dates,  the  Insured  visited  his  old 
home  twice,  and  on  the  first  visit  he  brought 
with  him  the  benefit  certificate  for  the  pur- 
pose of  effecting  the  change,  but  failed  to  do 
sa  On  the  last  visit,  thinking  it  was  neces- 
sary that  smne  step  or  action  be  taken  in  open 
lodge,  he  took  the  policy  to  the  meeting  place, 
b\it  found  the  door  locked,  and  that  no  meet- 
ing was  to  be  held.  On  returning  to  his  home 
In  Atlanta,  he  handed  the  certificate  to  his 
wife,  intending  at  the  time  that  she  should 
have  the  benefit  of  It,  the  chancellor  found, 
and  It  remained  in  her  possession  at  the  date 
of  his  death.  She  surrendered  it  to  James 
Davis,  the  father  of  Insured,  In  order  that  It 
might  be  realized  on,  under  a  promise  from 
him  that  the  proceeds  would  be  applied  to  the 
payment  of  the  funeral  expenses  and  certain 
Indebtedness  of  insured,  and  the  remainder 
turned  over  to  her,  the  complainant 

The  insured  made  no  effort  to  formally  com- 
ply with  the  by-laws  of  the  order  respecting 
the  changing  of  a  beneficiary  by  surrendering 
the  certificate  and  designating  a  new  benefl- 
dary in  the  surrender  clause  on  the  back  of 
the  certificate,  or  by  the  payment  of  the  re- 
qnlrfed  fee.  The  by-laws  provide  that  a  fee 
shall  be  paid  and  the  method  of  so  designat- 
ing a  substitute  benefldary.  They  farther 
provide: 

"No  change  in  the  designation  of  benefldary 
or  beneficiaries  shall  be  effective  until  the  old 
certificate  shall  have  been  delivered  to  the  bead 
clerk  and  a  new  certificate  issued  during  the  life- 
time of  the  member,  and  nntil  snch  time  the 
old  certificate  shall  remain  in  force.  •  •  • 
Any  attempt  by  a  member  to  chaiu^  the  payee 
of  the  benefits  of  bis  benefit  certificate  by  will 
or  other  testamentary  document,  contract, 
agreement,  assignment  or  otherwise  than  by 
strict  compliance  with  the  provisions  of  this 
section,  relating  to  change  of  benefldary,  shall 
be  absolutely  null  and  void." 

The  chancellor  held  the  insured  did  not  do 
all  that  he  reasonably  could  have  done  to  exe- 
cute his  purpose,  which  was  formed  more  than 
two  years  before  his  death;  and  we  think  he 
was  correct  In  so  ruling. 

[1]  Undoubtedly,  the  rule  is  that  when  a 
member  of  a  beneflt  association,  in  efforts  to 
make  a  change  In  the  beneficiary  of  his  cer- 
tificate, has  d<»e  all  that  was  reasonably  in 
his  power  to  comply  with  the  rules  of  the  or- 


der, bnt  failff  to  do  BO  and  dies  before  the 
change  Is  formally  efferted,  a  court  of  equity 
wiU  treat  the  substitution  as  complete  on  the 
prlndple  that  in  equity  that  will  be  deemed 
done  which  ought  to  have  been  done.  But  in 
this  case  the  facts  show  no  suffldent  attempt 
on  the  part  of  the  insured  to  make  the  change, 
which  effort  must  be  one  to  comply  with  the 
rules  of  the  order.  The  failure  was  due  to  the 
insured's  neglect,  and  certainly  he  was  not 
prevented  from  doing  so  by  any  happening 
over  which  he  had  no  controL  In  such  a  case, 
the  intent  wUl  not  be  treated  as  comsummat- 
ed  in  equitable  contemplation.  Ancient  Or- 
der of  Gleaners,  165  Mich.  1,  130  N.  W.  191, 
34  L.  B.  A.  (N.  S.)  277,  and  note;  Johnson  v. 
New  York  li.  Ins.  Co.,  56  Colo.  178,  138  Pac. 
414,  L.  a.  A.  1916A,  868 ;  Modern  Woodmen 
V.  Headle,  88  Vt  37,  90  AtL  893.  L.  E.  A> 
1915A,  580,  and  note. 

There  is  nothing  In  the  case  of  Schardt  v. 
Schardt,  100  Tenn.  276,  45  S.  W.  340,  to  the 
contrary.  There  the  formalities  had,  to  the 
satisfaction  of  the  order,  been  so  far  substan- 
tially complied  with  that  a  new  certificate 
had  actually  been  issued  In  the  name  of  the 
substitute  beneficiaries. 

In  Fink  T.  Fink,  171 N.  Y.  61Q,  M  N.  K  506, 
It  was  said: 

"The  change  of  the  beneficiary  is  an  impor- 
tant matter,  for  it  transfers  the  right  to  receive 
the  death  benefit,  amounting  in  this  case  to 
$1,000,  from  one  person  to  another.  The  right 
of  the  member  to  make  the  change  is  absolute, 
and  the  benefldary  can  neither  prevent  it  by 
objecting,  nor  promote  it  by  consenting.  Ob- 
viously such  a  transaction  reouires  some  for- 
malities for  the  protection  of  tne  company,  the 
member,  and  the  beneficiary.  The  formalities 
required  by  the  association  before  us,  through 
its  by-laws,  were  very  simple ;  but,  unless  they 
were  substantially  complied  with,  the  change 
could  not  be  made.  Mere  intention  to  make  a 
change  is  not  enough,  for  the  acts  prescribed 
to  carry  the  intention  into  effect  are  forms  im- 
posed upon  the  execution  of  a  power,  and  they 
must  be  observed  or  the  change  cannot  be 
effected.  As  a  condition  precedent  to  effectuate 
the  chanfce,  the  member  was  required  to  ask 
the  association  for  a  new  certificate  and  to  pay 
it  the  fee  exacted  by  the  by-laws.  The  assoda- 
tion  could  not  make  the  change  nnleas  he  re- 
quested it,  and  even  then,  as  it  stipulated  in 
its  contract  with  him,  'only  on  the  pavment 
of  25  cents.'  While  it  could  have  waived  pav- 
ment dnring  his  life,  it  did  not  do  so,  and  It 
could  waive  nothing  after  his  death,  for  by 
that  event  the  rights  of  the  benefidary  became 
fixed  and  unalterable." 

[l]  While  the  mother  did  not  have  a  Tested 
Interest  In  the  certificate  during  the  Ufe  of 
the  insured,  she  did  have  a  contingent  right 
— ^an  expectancy  In  the  nature  of  an  Inchoate 
Interest,  subject  to  be  d^eated  by  an  exerdse 
of  the  power  of  substitution  substantially  In 
the  manner  set  forth  in  the  laws  of  the  order. 

[3]  But  It  is  urged  by  the  appealing  com- 
plainant that  the  delivery  of  the  policy  to  her 
by  the  Insured  gave  her  the  right  as  his  as- 
signee to  take  Its  proceeds  despite  the  fallore 
to  effect  the  mibstitutlon  of  complalnanfi 
name  as  beneficiary;  that  the  pared  assign- 


Tenn.) 


IrOtJISVILIiE  ft  Vr.  K.  00.  V.  HOBBS 


461 


ment  and  dellTery  left  tbe  motber  wlthoat 
any  sort  of  Interest 

This  argmnent  muBt  proceed  upon  tbe  predi- 
cate that  the  Insored  had  the  power  to  make 
any  disposition  of  the  certificate  contract  that 
he  saw  fit.  In  disregard  of  the  above  quoted 
provision  to  the  effect  that  "any  attempt  by 
a  member  to  change  the  payee  of  the  benefits 
by  assignment  sbaU  be  void,"  as  well  as  of  the 
principles  onderlylng  tbe  mllng  already  made 
in  respect  of  the  efCort  made  to  change  tbe 
benefldary. 

Nearly  all  of  the  dedslons  Involving  cer- 
tificates In  wbldi  a  third  person  is  named  as 
beneficiary  (as  distlnguiahed  from  those  made 
payable  to  tbe  Insured  or  his  estate  or  person- 
al representative)  are  to  the  effect  that,  al- 
though tbere  be  a  provision  for  the  assign- 
ment of  the  certificate  in  a  particular  mode, 
an  assignment  relied  upon  which  Is  not  made 
In  substantial  accordance  with  the  provisions 
regulating  assignments  Is  without  avail  to  de- 
feat the  right  of  the  named  beneficiary.  The 
cases  are  collated  In  the  annotation  of  John- 
son V.  New  York  I*  Ins.  C!o.,  L.  R.  A.  1916A, 
877.  A  fortiori  Is  this  true  when,  as  here, 
there  is  a  positive  Inhibition  against  the  right 
of  sudi  beneficiary  "otherwise  than  by  strict 
compliance  with  tbe  provisions  relating  to  a 
change  of  beneficiary." 

It  was  held  In  Schardt  v.  Schardt,  supra, 
that  It  was  not  In  the  power  of  a  member  of 
such  an  order  to  defeat  tbe  rights  of  bene- 
ficiaries named  in  the  certificate  by  a  dispo- 
sition of  it  in  his  vyill.  We  hold  that  he  may 
not  do  so  by  an  assignment. 

Tbe  chancellor's  decree  la  affirmed. 


lOUISVIIiLE  &  N.  R.  CO.  v.  HOBBS. 
(Supreme  Court  of  Tennessee.    Dec.  23,  1916.) 

1.  Cabbizbs  «=)158(1)— Lnanwo  Liabiutt— 
Intebstate  Shtpment. 

Where  alternate  rates,  fairly  based  on  valu- 
ation, are  offered  for  an  Interstate  shipment,  the 
carrier  may  limit  its  liability  by  special  ooB- 
tract. 

[Ed.    Note.— For    other    cages,    see    Carriers, 
Cent  Dig.  §  668;  Dec.  Dig.  <8=»158(1).] 

2.  Cakbiebs   «=>30— Iwtebstate    Shipment— 

SCHKDtTLES— NonCB— LlMITATIOH      OF      IilA- 
BXUTT. 

A  shipper  suing  on  an  interstate  shipment 
contract  for  injuries  to  a  shipment  of  horses  is 
chargeable  with  notice  of  the  contents  of  sched- 
ules filed  by  the  carrier  with  the  Interstate  Com- 
merce OomniisBion  and  duly  published,  where 
tbe  shipment  contract  refers  to  alternating  rates 
estabUshed  by  the  carrier  and  sets  forth  the 
shipper's  acceptance  of  the  lower  rate  becanse 
of  embodied  Umitadons  on  the  carrier's  liability. 
[Bd.  Note/— For  other  cases,  see  Caxriera, 
Cent  IMg.  {  81;  Dec.  Dig.  <S=>30.] 

3.  Casbikbs   9=330— Intebstatb    SoiPMBni— 
ScHEDUi.ES  OF  Rates. 

In  an  action  for  injuries  to  an  interstate 
shipment  of  horses,  a  provision  of  the  shipment 
ccmtract  limiting  the  carrier's  UabiUt?  and  re- 
ferring to  alternative  rates  established  prima 
facie    that   the   carrier  had   complied   with   the 


requirements  of  the  act  of  Congress  respecting 
the  filing  and  publication  of  its  schedules  of 
rates. 

[Ed.  Note.— For  other  cases,  sea  Carriers, 
Cent.  Dig.  §  81;  Dec.  Dig.  «s>30.] 

Appeal  from  Circuit  Court,  Wilson  County ; 
Jno.  E.  Richardson,  Judge. 

Action  by  3.  R.  Hobbs  against  the  Louis- 
ville &  NasbvlUe  Railroad  Company.  A 
judgment  for  plaintiff  was  afiSrmed  by  the 
Court  of  Civil  Appeals,  and  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Ullard  Thompson  and  J.  H.  Campbell,  both 
of  Lebanon,  and  Jno.  B^  Keeble,  Ed.  T. 
Seay,  and  Albert  W.  Stockwell,  Jr.,  all  of 
Nashville,  for  appellant  W.  B.  Qtaambers, 
of  Nashville,  for  appellee^ 

WILLIAMS,  J.  This  is  an  action  insti- 
tuted by  Hobbs  against  the  railroad  company 
to  recover  damages  for  alleged  injuries  to 
several  horses  shipped  by  him  from  East  St 
Louis,  IlL,  to  Lebanon,  Tenn. 

Hol>bs  recovered  a  Judgment  In  the  circuit 
court,  and  that  judgment  was  affirmed  by 
the  Court  of  Civil  Appeals.  Tbe  company 
petitions  this  court  for  a  writ  of  certiorari  in 
order  to  Its  relief. 

The  live  stock  was  transported  under  a 
through  bill  of  lading,  the  terms  of  which 
are  to  govern  the  decision  of  tbe  case. 

The  bin  of  lading  provided  for  limited  li- 
ability on  the  part  of  tbe  carrier — $100  for 
each  horse — and  for  a  release  of  the  carrier 
from  all  liability  for  loss  or  damage  sus- 
tained to  said  animals  from  any  cause  or 
thing  whatever  not  resulting  from  the  negli- 
gence of  tbe  agents  or  servants  of  said  car- 
rier. 

Tbe  other  clauses  usually  Incorporated  in 
such  limited  liability  contracts  appear. 
Among  them  are  the  following: 

"The  carrier  will  carry  live  stock  at  the  rate 
established  by  it  therefor,  and  where  certain 
risks,  duties  and  liabilities  are  assumed  by  the 
shipper,  as  hereinafter  specified,  will  carry  such 
live  stock  at  greatly  reduced  rates. 

"In  the  present  instance  the  shipper  elects 
to  avail  himself  of  said  reduced  rate,  etc.  •  •  ♦ 

"The  carrier  agrees  that  the  freight  rate 
thereon  from  point  of  shipment  to  destination 
shall  not  exceed  the  reduced  rate  of  $70  per  car 
20,000  pounds." 

[1]  Tbe  determinatlrai  of  IlabUity  under 
this  c<mtract  of  shipment  Is  to  be  governed 
by  the  federal  decisiona  which  are  to  the  ef- 
fect that  where  alternate  rates,  fairly  based 
upon  valuation,  are  offered,  a  railroad  may   v, 
limit  Its  liability  by  special  contract    George       .' 
N.  Pierce  Oa  v.  Wells,  F.  &  Ca,  236  D.  S.      / 
278,  283,  35  Sup.  Ct  851,  69  L.  Ed.  576,  581 ; 
Louisville  &  N.  B.  Co.  v.  Montgomery,  136 
Tenn. ,  188  S.  W.  1146. 

Hobbs  testified  In  the  trial  below  that  he 
had  shipped  live  stock  over  the  company's 
railroad  from  East  St  Louis  to  Lebanon  for 
two  years;  that  be  estimated  that  he  had 
sbliqjed  from  20  to  25  carloads  of  stock  dur- 
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Ing  that  period;  tbat  the  agents  of  tbe  com- 
pany bad  never  notified  him  tbat  it  had  more 
than  one  rate  for  the  transportation  of  live 
stodc;  and  that  he  had  always  paid  the 
same  rate,  nerer  having  heard  of  but  one 
rate. 

The  insistence  for  Hobbs  is  that  he  is  by 
the  federal  decisions  left  the  right  to  show 
by  tliis  proof  that  the  attempted  limitation 
in  the  contract  was  ineffectual  and  that  the 
shipment  contfact  is  one  of  common-law  lia- 
bility on  the  part  of  the  carrier.  The  ruling 
of  the  Supreme  Ckrart  of  the  United  States 
in  the  recent  case  of  Cincinnati,  etc.,  R.  Co. 
T.  Rankin,  241  V.  S.  319,  86  Sup.  Ct  555.  60 
U  Ed.  1022,  is  r^ed  upon  by  counsel  of  both 
parties,  and  the  proper  construction  of  the 
opinion  in  tbat  case  will  determine  the  dis- 
position of  this  case. 

The  bill  of  lading  refers  to  alternate  rates 
established  by  the  carrier,  and  sets  forth  the 
shipper's  acceptance  of  the  lower  rate  grant- 
ed because  of  the  embodied  limitations  on 
the  carrier's  liability.  We  construe  this  to 
refer  to  an  establishment  of  rates  in  accord- 
ance with  law  in  schedules  filed  by  the  car- 
rier, and  to  mean  tbat  the  shipper  was  noti- 
fied thereby  that  there  were  two  rates  ap- 
plicable in  the  altematiTe. 

[2]  May  a  plaintiff  suing  on  such  ocmtract 
be  heard  to  say  that  he  did  not  know  what 
was  contained  in  the  schedules,  if  such  are 
fouiid  to  be  filed  with  the  Interstate  Com- 
merce Commission  and  published  as  the  laws 
of  the  Congress  require? 

We  construe  the  Rankin  Case  not  to"  have 
che  meaning  assigned  it  by  tbe  Court  of  Civil 
Appeals.  We  think  its  ruling  did  not  save  to 
the  plaintiff  the  right  to  contradict  what  is 
proved,  or  must  be  presumed,  to.be  in  such 
schedules  by  showing  that  he  was  not  in  fact 
offered  a  choice  of  rates,  and  of  contracts  re- 
sponding thereto. 

The  court  in  that  case  said: 

"We  cannot  assent  to  the  theory  apparently 
adopted  below  tbat  the  interpretation  and  ef- 
fect of  a  bUl  of  lading  issued  by  a  railroad  in 
connection  with  an  interstate  shipment  present 
no  federal  question  unlees  there  is  affirmative 
proof  showing  actual  compliance  with  the  inter- 
state commerce  act.  It  cannot  be  assumed, 
merely  because  the  contrary  has  not  been  es- 
tablished by,  proof,  that  an  mterstate  carrier  is 
conducting  its  affairs  in  violation  of  law.  Such 
a  carrier  must  comply  with  strict  requirements 
of  the  federal  statutes  or  become  subject  to 
heavy  penalties,  and  in  respect  of  transaclions 
in  tbe  ordinary  course  of  business  it  is  entitled 
to  tbe  presumption  of  right  conduct.  The  law 
^presumes  tbat  every  man,  in  his  private  and 
official  d^acter,  does  his  duty,  until  the  con- 
trary  is  proved;  it  will  presume  that  all  things 
are  rightly  done,  unless  tbe  circumstances  of 
the  case  overturn  this  presumption,  according 
to  the  maxim,  omnia  prKsumuntur  rite  et  solem- 
niter  esse  acta,  donee  probetur  contrari- 
um.'    •    ♦    • 

"The  essential  choice  of  rates  must  be  made 
to  appear  before  a  carrier  can  successfully  claim 
the  benefit  of  such  a  limitation  and  reliet  from 
full  liability;  and,  as  no  interstate  rates  are 
lawful  unless  duly  filed  with  the  Commission, 
't  may  become  necessary  for  the  carrier  to  prove 


its  schedules  in  order  to  make  oat  the  requisite 
choice.  But  where  a  bill  of  lading,  signed  by 
both  parties,  recites  that  lawful  alternate  rates 
based  on  specified  values  were  offered,  such  re- 
citals constitute  adminions  by  the  shipper  and 
sufficient  prima  facie  evidence  of  choice.  If  in 
such  a  case  tbe  shipper  wishes  to  contradict  his 
own  admissions,  the  burden  of  proof  is  upon 
him." 

In  Kansas  City  Southern  B.  Go.  y.  Oarl, 
227  U.  S.  639,  33  Sup.  Ot  891,  ST  L.  Bd.  683, 
it  was  said: 

"The  valuation  declared  or  agreed  upon,  as 
evidenced  by  the  contract  of  shipment  upon 
which  the  published  tariff  rate  is  applied,  must 
be  conclusive  in  an  action  to  recover  for  loss 
or  damage  a  greater  sum.  •  •  •  The  valua- 
tion the  shipper  declares  determines  the  legal 
rate  where  there  are  two  rates  based  upon  valn- 
ation.  He  must  take  notice  of  the  rate  appli- 
cable, and  actual  want  of  knowledge  is  no  ex- 
cuse." 

[3]  Since  the  recitals  of  the  contract  here 
involved  made  a  prima  facie  case  that  the 
carrier  had  complied  with  the  requirements 
respecting  the  filing  and  publishing  of  its 
schedules  of  rates,  the  lower  courts  should 
have  proceeded  on  the  basis  that  such  filing 
and  publication  was  a  fact  What  then  was 
tbe  effect  of  that  fact  In  respect  to  importiiig 
notice  to  the  shipper  that  he  has  a  choice  as 
between  rates  and  grades  of  contractual  lia- 
bility on  the  carrier's  part? 

We  must  assume  that  the  published  sched- 
ules showed  the  relation  of  the  two  rates  to 
the  two  kinds  of  contract^-common-law  and 
limited-liability.  In  other  words,  the  sched- 
ules in  showing  the  rates  necessarily  disclos- 
ed to  the  shipper  the  choice  as  between  the 
tbe  two  kinds  of  contract;  and  it  was  not 
open  to  the  shipper  to  prove  that  he  did  not 
know  or  understand  what  the  schedules  con- 
tained in  reference  to  the  rates  applicable  to 
the  respective  liability  contracts.  Wte  under- 
stand the  ruling  in  the  Rankin  Case  to  save 
to  the  shipper  the  rit^t  to  show  tliat  there 
was  in  fact  no  filing  or  publication,  any  con- 
tract recitals  on  his  part  to  the  contrary  not- 
withstanding, the  Imrden  of  proof  in  doing 
so  being  upon  him;  not  that  he  may  show 
that  there  was  no  offer  of  choice  of  contracts, 
as  against  the  showing  of  the  schedules,  so 
established  prima  facie.  The  shii)per's  knowl- 
edge of  the  contents  of  the  schedule  is  con- 
clusively presumed.  Louisville  &  N.  B.  Co.  v. 
MaxweU,  237  U.  S.  94,  36  Sup.  Ct  491,  59  L. 
Ed.  853,  U  -R.  A.  1915E,  665. 

If  the  contrary  view  be  the  correct  one,  an 
easy  way  is  open  for  evasion  and  preferential 
treatment  of  shippers  by  means  of  a  with- 
holding, as  a  matter  of  fkct,  from  some  of 
them  the  existence  or  offer  of  alternate  rates 
and  contracts,  while  disclosing  same  to  oth- 
ers; whereas,  it  was  the  purpose  of  the  acts 
of  Congress  "to  have  but  one  rate,  open 
to  all  alike,  and  from  which  there  could  be 
no  departure."  Boston  &  M.  B.  Co.  t.  Hooker, 
233  U.  S.  97,  110-113,  34  Sup.  Ct  526,  68  L. 
Ed.  868,  L.  B.  A.  1915B,  460,  Ann.  Cas. 
1916D,693.  (    r\n.n\o 
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The  gist  of  the  decision  In  the  Rankin  Case 
Is,  we  think,  fonnd  In  the  sentence,  "Such 
recitals  constitute  admissions  by  the  shipper 
and  sufficient  prima  fade  evidence  of  choice," 
In  that  the  schedules  are  presumed  to  have 
been  filed  rendering  it  unnecessary  for  the 
carrier  "to  prove  Its  schedules  in  order  to 
make  out  the  requisite  choice."  The  burden 
cast  by  the  recitals  upon  plaintiff  was  In  re- 
spect of  a  distinct  matter — that  of  proving,  in 
case  he  wished  to  contradict  them,  that  the 
carrier  had  not  complied  with  the  law  by  fll- 
tag  and  publishing  the  schedules  of  rates,  etc. 

Bonnd  as  we  are  by  this  federal  decision, 
construed  as  we  think  It  must  be  In  fairness 
to  the  ultimate  tribunal  which  announced  It, 
we  are  constrained  to  reverse  the  judgment 
of  the  Court  of  Civil  Appeals,  and  to  remand 
the  case  for  a  new  trial 


GDIiP  BBFINING  CO.  OF  LOtJISIANA  v. 
CITT  OF  CHATTANOOGA. 

(Supreme  Court  of  Tennessee.    Dec.  23,  1916.) 

1.  lilCENBXB    «s>16(9)— PuvnJEOK   TAX— OOR- 

8TiiT7cnoN  or  Statdte. 
The  Revenue  Act  (Acta  1916,  c.  101)  {  2, 
authorises  each  county  and  municipality  to  levy 
a  privilege  tax  on  merchants  and  such  other  vo- 
cations as  are  named  in  the  act  and  declared 
to  be  privileges.  Section  3  requires  merchants 
to  pay  an  aa  valorem  tax  and  a  privilege  tax  of 
15  cents  on  each  SlOO  worth  of  taxable  prop- 
erty. Section  4  declares  that  each  vocation, 
occnpation,  and  business  named  therein  is  a 
priTUege,  and  fixes  the  amount  of  privilege  tax 
to  be  paid  by  each  of  a  lon^  list  of  various 
kinds  of  busmesa  among  which  is  dealers  in 
coal,  Qlnntinating,  or  lubricating  oiL  In  con- 
nection with  some  of  the  named  occupations, 
but  not  with  oil  dealers,  there  is  a  provision 
that  they  shall  also  pay  the  tax  as  merchants. 
Held,  that  the  act  did  not  make  oil  dealers  lia- 
ble to  the  general  merchants'  tax  in  additiob  to 
the  special  privilege  tax. 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent.  Dig.  }  36;    Dec.  Dig.  «=>16(8).] 

2.  TAZATIOIT     €=»58— STATT7TKS  —   COWSTBUO- 

TION— DotTBu;  Taxation. 
The  presumption  is  always  against  an  in- 
tention to  assess  double  taxes,  and  a  statute  will 
not  be  construed  to  impose  such  tax  unless  such 
construction  is  clearly  required  by  Its  language. 

[£:d.  Note.-^For  other  cases,  see  Taxation, 
Cent.  Dig.  H  134, 136;   Dec.  Dig.  <8=»58.] 

Appeal  from  Chancery  Court,  Hamilton 
County ;   W.  B.  Garvin,  CHiancellor. 

Suit  for  injunction  by  the  Gulf  Beflnlng 
Company  of  Louisiana  against  the  City  of 
Chattanooga.  Judgment  for  complainant, 
and  defendant  appeals.    Affirmed. 

F.  S.  Carden,  of  Chattanooga,  for  appel- 
lant. WllUama  &  LancaBter,  of  (Thattanooga, 
for  appellee. 

BVANS,  Special  Justice.  This  bill  was  fil- 
ed In  the  diancery  court  of  Hamilton  county 
by  the  Gulf  Refining  Company  of  Louisiana 
to  enjoin  the  city  of  Chattanooga  from  issu- 
ing distress  warrants  against  complainant  to 


compel  the  payment  of  a  merchant's  privilege 
tax  for  the  year  1918. 

The  bill  alleges  that  complainant  Is  a  for- 
eign corporation,  having  complied  with  the 
laws  of  Tennessee,  and  is  doing  business, 
among  other  places,  in  the  city  of  Chatta- 
nooga ;  that  It  sells  and  distributes  oils  and 
gasoline  to  its  customers ;  that  as  such  oil 
company  It  is  required  by  the  laws  of  Tennes- 
see and  by  the  ordinances  of  the  city  of  Chat- 
tanooga, made  pursuant  thereto,  to  pay  to  the 
dty  the  following  taxes,  namely:  (a)  An 
ad  valorem  tax  upon  all  its  property  Includ- 
ing Its  stock  of  oils,  gasoline,  etc.,  located 
within  the  corporate  limits,  same  being  ltd 
property  tax ;  (b)  a  privilege  tax  of  $500  per 
annum  for  the  privilege  of  doing  business  In 
said  city  as  such  oil  company,  same  being  Its 
privilege  tax. 

After  averring  that  complainant  was  ready 
and  willing  to  pay  all  its  Just  taxes,  the  bill 
alleges  that  the  city  of  Chattanooga  is  threat- 
ening to  collect  from  complainant  by  distress 
warrants  an  additional  tax  for  the  year  1916, 
to  wit,  a  merchant's  privilege  tax  based  upon 
the  average  value  of  its  stock  of  oils  on 
hand  during  the  year  1916. 

A  temporary  Injunction  was  Issued,  as 
prayed  for  In  the  bill,  and  defendant  filed  a 
motion  to  dissolve.  Upon  the  hearing  of  said 
motion  both  parties  agreed  that  It  should  be 
treated  by  the  court  as  a  demurrer  to  the 
bill.  In  order  to  enable  the  court,  at  that 
time,  to  pass  on  the  merits  of  the  case,  there 
being  no  dispute  abont  the  facts. 

The  chancellor  held  that  complainant  was 
entitled  to  the  relief  prayed  for,  and  entered 
a  final  decree  making  the  injunction  perpet- 
ual, and  taxing  the  costs  against  the  defend- 
ant Thereupon,  the  city  of  Chattanooga  ap- 
pealed to  this  court,  and  has  assigned  error. 

It  la  insisted  in  behalf  of  appellant  that 
appellee  Is  a  merchant  .within  the  meaning  of 
said  act,  under  the  authority  of  the  follow- 
ing cases:  American  Steel  &  Wire  Co.  v. 
Speed,  110  Tenn.  524,  75  S.  W.  1037, 100  Am. 
St  Rep;  814,  American  Book  Co.  t.  Shelton, 
117  Tenn.  746,  100  S.  W.  725,  and  (Chattanoo- 
ga Plow  C!o.  V.  Hays,  125  Tenn.  148,  140  S. 
W.  1068. 

It  is  also  insisted  that  it  is  within  the 
power  of  the  Legislature  to  require  of  mer- 
chants three  taxes,  to  wit:  (1)  An  ad  valo- 
rem or  property  tax  Imposed  upon  all  prop- 
erty ;  ( 2)  a  merchant's  tax  under  the  consti- 
tutional power  to  tax  merchants ;  and  ( 3)  a 
privilege  tax  under  Its  power  to  tax  privileg- 
es. And  Kelly  v.  Dwyer,  7  Lea  (76  Tenn.) 
180,  is  cited  as  authority. 

[1]  But,  without  entering  into  a  discussion 
of  the  above  pr<%iositlons  insisted  upon  by  ai>- 
pellant  the  first  question  to  be  determined, 
and  the  one  which  in  our  opinion  Is  decisive 
of  the  case,  is  whether.  In  the  Revenue  Act 
of  1915,  the  Legl8latiu%  has,  in  fact,  imposed 
two  privilege  taxes  upon  oil  companies  In 
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addition  to  the  ad  valorem  tax;  that  Is  to 
say,  whether  the  Legislature,  In  addition  to 
the  ad  valorem  tax,  has  Imposed  upon  com- 
plainant a  special  privilege  tax  for  selling 
oils  and  gasoline,  and  also  a  privilege  tax 
as  a  merchant. 

CJhapter  101  of  the  Acta  of  1015,  known  as 
the  Revenue  Act,  In  section  1  provides  for  a 
property  tax. 

In  section  2  It  Is  provided  that  each  covinty 
and  municipality  "is  hereby  authorized  and 
empowered  to  levy  a  privilege  tax  upon  mer- 
chants and  such  other  vocations,  occupations, 
or  business  as  are  named  in  this  act  and  de- 
clared to  be  privileges,  not  exceeding  in 
amount  that  levied  by  the  state  for  state  pur- 
poses." It  Is  further  provided  in  said  section 
2  that  "the  imposition  of  a  privilege  tax  un- 
der this  act  shall  not  be  construed  as  a  re- 
lease or  exemption  from  an  ad  valorera  tax 
unless  otherwise  expressly  provided." 

Section  3  of  the  act  relates  to  merchants, 
and  requires  that  they  shall  pay  an  ad  valor- 
em tax,  and  a  "privilege  tax  of  15  cents  on 
each  ?100  worth  of  taxable  property." 

Section  4  provides  that  each  vocation,  oc- 
cupation, and  business  named  in  this  section 
"is  hereby  declared  to  be  a  privilege,"  and 
fixes  the  amount  of  privilege  tax  to  be  paid. 
Then  follows  a  long  list,  in  alphabetical  or- 
der, of  various  kinds  of  business,  with  a  cer- 
tain sum  as  a  privilege  tax  set  opposite  the 
name  of  each;  and  on  page  272  appears 
"coal  oil,  illuminating  oil,  or  lubricating  oil, 
or  petroleum  products,  $500.00,"  eta 

Even  If  it  be  true,  under  the  authorldes 
cited  by  appellant,  that  appelleeUi  business 
may  be  classed  as  that  of  a  merchant,  we 
are  of  opinion,  from  the  terms  of  the  Revenue 
Act  construed  as  a  wholei  that  the  Legisla- 
ture did  not  Intend  to  Impose  upon  any  busi- 
ness enumerated  In  section  4  a  merchant's 
privilege  tax  In  addition  to  the  special  priv- 
ilege tax,  except  where  it  is  expressly  so  pro- 
vided. There  are  a  number  of  instances  in 
section  4  where  it  la  provided  that  one  who 
Is  engaged  in  the  designated  business  shall 
pay  a  merchant's  tax  in  addition  to  the  spe- 
cial privilege  tax.  Thus  In  the  case  of  "Vlo- 
trolas,"  a  special  privilege  tax  is  Imposed, 
and  then  the  following  provision  is  added: 
"In  addition  they  shall  pay  a  tax  as  other 
merchants."  This  is  true  of  several  other 
vocations  set  out  in  section  4.  But  there  is 
no  express  provision  that  oil  companies  shall 
pay  a  merchant's  privilege  tax  in  addition  to 
the  $500  special  privilege  tax. 

A  great  many  of  the  vocations  declared  in 


section  4  to  be  privileges  and  taxed  as  such 
are  particular  Instances  of  merchandising,  as 
for  example,  bicycles,  dgar  stands,  ranges, 
and  clocks,  coal  and  coke,  coal  oU,  or  petro- 
leum products,  floristB,  fruit  stands,  sewing 
machines,  etc. 

We  cannot  assume  that  the  Legislature  in- 
tended to  impose  what  in  substance  and  In 
fact  Is  a  double  privilege  tax  tn  the  absence 
of  an  express  Intention  to  do  so.  As  said  by 
the  learned  chancellor  in  the  court  below, 
call  the  taxes  what  we  may,  we  cannot  dose 
our  eyes  to  the  fact  that  to  require  a  mer- 
chant to  pay  the  merchant's  privilege  tax, 
based  upon  the  amount  of  property  or  capi- 
tal in  the  business,  and  also  to  pay  a  gross 
sum  upon  the  privilege,  is  to  require  him  to 
pay  two  taxes  for  the  same  privilege — that 
of  selling  (in  case  of  appellee)  oils  and  gaso- 
line in  the  state  of  Tennessee. 

[2]  The  presumption  is  always  against  on 
intention  to  assess  double  taxes.  In  BeU  v. 
Watson,  3  Lea  (71  Tenn.)  830,  this  (jourt 
said: 

"Whatever  power  the  Legislature  may  have 
to  levy  double  taxes,  the  presumption  always  is 
against  snch  an  intent.  The  statute  will  not  be 
construed  so  as  to  impose  duplicate  taxation, 
unless  the  construction  is  required  by  its  ex- 
press words  or  necessary  implication.''^ 

In  the  same  case  It  is  further  said  that: 

"The  safe  and  sound  mle  of  construction  of 
revenue  laws  is  to  hold,  in  the  absence  of  express 
words  plainly  disclosing  a  different  intent,  that 
they  were  not  intended  to  subject  the  same  prop- 
erty to  be  twice  charged  for  the  same  tax,  nor 
the  same  business  to  be  twice  taxed  for  the  ex- 
ercise of  the  same  privilege." 

And  in  Flow  Co.  v.  Hays,  125  Tenn.  155, 
140  S.  W.  1068,  this  court  said: 

"It  is  also  a  settled  rule  of  interpretation  in 
this  state  that  statutes  levying  taxes  or  duties 
upon  citizens  will  not  be  extended  by  implica- 
tion beyond^  the  clear  import  of  the  language 
used,  nor  will  their  operation  be  enlarged  so  as 
to  embrace  matters  not  specifically  pointed  ont, 
filthougb  standing  upon  a  dcwe  analogy.  All 
questions  of  doubt  arising  uiwn  the  construction 
of  the  statute  will  be  resolved  against  the  gov- 
ernment, and  in  favor  of  the  citizen,  because 
burdens  are  not  to  be  imposed  beyond  what  the 
statute  expressly  imports." 

We  are  of  opinion  that  in  the  Revenue  Act 
of  1915  the  Legislature  has  not  manifested 
a  dear  Intent  that  oil  companies  should  pay 
a  merchant's  privilege  tax  in  addition  to 
the  privilege  tax  of  $600  for  selling  oils  and 
gasoline. 

It  results  from  the  views  above  expressed 
that  the  decree  of  the  cfaanoellor  will  be  af-. 
flrnted,  with  costs. 


Digitized  by 


Google 


Ky.) 


BOABO  OF  SDUOATION  t.  UTTBEIiL 


465 


BOARD  OF  EDUCATION  FOB  JEFFBRSON 
CODNTZ  et  at  t.  JjVXT&WAj  et  al. 

(Court  of  Appeals  of  Kentnckr.    Jan.  6,  1917.) 

1.  ScBooLs  ABD  School  Distbiots  4=»65— 
JRevebtbb  on  Condition — Vbs  or  Fbopkbty 
AS  School. 

Where  a  deed  conveyed  property  to  trus- 
tees of  a  school  district  providing  that  it  should 
revert  when  it  ceased  to  be  used  for  public 
school  purposes,  the  use  of  the  prooerty  as  a 
storage  place  for  school  materials  or  as  a  meet- 
ing place  for  the  division  board  was  not  suifi- 
cient  to  prevent  a  reversion. 

[Kd.  Notew— For  other  cases,  see  Schocds  and 
School  Districts,  CenL  Dig.  ifg  16^167;  Dec. 
Dig.  «=65.] 

2.  DEKD8    ®=>100— CONSTBUCTION. 

A  deed  should  be  interpreted  in  the  light 
of  the  character,  situation,  and  purposes  of  the 
parties,  and  of  tne  law  In  force  when  it  was  ex- 
ecuted and  delivered. 

IBi.  Not«.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  238:   Dec.  Dig.  •&=>1()0.1 

3.  Schools  and  School  Disxriots  4=365— 
Gbant  to  School  Tbustkes— Hevebteb. 

Where  a  deed  to  trustees  of  a  school  dis- 
trict |»ravided  that  the  property  should  revert 
when  it  ceased  to  be  used  for  public  school  par- 
poses,  "which  will  be  determined  when  the 
aforesaid  district  #  66  of  said  county  and 
state  shall  by  its  lawful,  proper  authorities  se- 
lect, locate,  and  establish  a  public  school  house 
elsewhere,'  and  the  grantor  and  grantees  were 
whites,  while  the  grantees  bad  no  control  what- 
ever over  colored  schools,  and  no  power  to  use 
white  school  property  for  colorea  school  pur- 
poses, the  purpose  of  the  grantor  was  to  convey 
a  site  for  white  school  j^urposes,  and  to  provide 
for  a  reversion  in  case  it  ceased  to  be  used  for 
such  purposes,  so  that  the  proi)ert7  reverted  to 
the  grantor's  heirs  when  the  site  ceased  to  be 
used  as  a  school  for  white  children  and  was 
used  solely  by  colored  children. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent  Dig.  1}  162-167;  Dec. 
Dig.  <g=»«B.] 

4.  DKED8      9=»180— RkYXBBIOM  —  E8TATB      OV 

Gkartob. 
Where  a  part^  conveyed  land  to  tlie  trus- 
tees of  a  school  district  by  deed  providing  that 
it  should  revert  to  the  grantor,  his  heirs  or  as- 
signs, when  it  ceased  to  be  used  for  public 
sdiool  purposes,  the  estate  which  the  grantor 
and  bis  heirs  had  in  the  property  conveyed,  to 
become  effective  on  the  happening  of  the  con- 
dition expressed  in  the  deed,  was  a  present 
vested  interest  of  the  nature  of  a  reversion. 

r£;d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Diis.  H  366,  374:   Dec.  Dig.  «=>130.] 

5.  COHTBAOTB      *=»167 — OONBZBUCTION — LAW. 

The  law  which  subsists  at  the  time  and 
place  of  making  a  contract  enters  into  and 
forms  a  part  of  it  as  if  it  were  expressly  re- 
ferred to  or  incorporated  in  its  terms. 

[Od.  Not^.— For  .other  cases,  see  Contracts, 
Cent.  Dig.  {  750;    Dee.  Dig.  <8=»ie7.] 

S.  CoKtfiTi'  UTIOWAL  Law  <^»121(2)— Schools 
ASD  School  Distbictb  9=»65— Obligation 

0»  COKTBACTS— STATUTB. 

Ky.  St.  S  4437,  providing  that  reversion  of 
any  land  now  used  as  a  site  for  sohoolhonse 
shall  not  deprive  the  district  of  a  scboolhouse 
or  other  improvements  thereon,  enacted  subse- 
quently to  execution  of  a  conveyance  condition- 
ed on  reversion  on  cessation  oi  use  for  school 
purpoeesL  if  construed  to  give  the  right,  not  ex- 
isting when  the  deed  was  made,  to  remove  an 
improvement,   is  invalid  as  impairing  the  ob- 


ligations  of  a  contract,  though  the  improvement 
was  made  after  enactment  of  said  section. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  CenL  Dig.  i§  285,  342-348;  Dec. 
Dig.  «=>121(2);  Schools  and  School  Districts, 
Cent  Dig.  S)  162-167;    Dec.  Dig.  <S=»6S.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  R.  E  Llttrell  and  others  against 
the  County  Board  of  Education  for  Jefferson 
County  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.     Affirmed. 

Edward  C.  Wurtele,  of  LouUvllle,  for  ap- 
pellants. Burwell  E.  Marsball,  of  Louisville, 
for  appellees. 

CLAY,  C.  On  November  1,  1888,  John  N. 
Llttrell,  In  consideration  of  $1  in  hand  paid, 
and  the  fufther  consideration  that  the  prop- 
erty was  to  be  used  for  public  school  pur- 
poses, conveyed  a  tract  of  land  containing 
about  one  acre  to  D.  H.  Wilhoyte,  D.  S.  Tay- 
lor, and  P.  6.  Williams,  trustees  of  school 
district  No.  66  of  Jefferson  county.  After  de- 
scribing the  land,  the  habendum  clause  of 
the  deed  reads  as  follows: 

"To  have  and  to  hold  for  aforesaid  school  pur- 
poses and  to  revert  to  the  said  first  party,  his 
heirs  or  assigns,  when  it  ceases  to  be  used  for 
public  school  purposes,  which  will  be  determin- 
ed when  the  aforesaid  district  No.  56  of  said 
county  and  state  shall  by  its  lawful,  proper 
authorities  select,  locate  and  establish  <t  public 
school  house  elsewhere." 

The  original  grantor,  John  N.  Llttrell,  and 
his  wife,  are  now  dead.  This  suit  was  brought 
by  R.  B.  Llttrell  and  others,  the  only  chil- 
dren of  John  N.  Uttrell,  against  the  county 
board  of  education  of  J^erson  county,  to 
recover  the  Jand,  together  with  the  sdiool- 
house  tbereon,  on  the  ground  that  the  prc^- 
erty  hod  ceased  to  be  used  for  public  school 
purposes  and  the  title  thereto  bad  reverted 
to  plaintiffs.  From  a  Judgment  in  favor  of 
plaintiffs,  the  comity  board  of  education  ap- 
peals. 

There  is  no  dispute  as  to  the  material 
facts,  which  are  as  follows:  When  tbe  deed 
was  made  the  law  provided  for  the  Election 
of  colored  sdiool  trustees  for  colored  sdiools, 
and  white  trustees  for  white  schools.  No 
tax  could  be  levied  on  the  property  of  white 
persons  for  colored  schools,  or  on  the  prop- 
erty of  colored  x)ersons  for  white  schools. 
White  children  could  not  attend  the  colored 
schools,  nor  could  colored  diildren  attend 
the  white  schools,  and  it  was  not  lawful  to 
use  for  one  class  money  collected  for  tbe 
other  class.  Section  4524,  Kentucky  Stat- 
utes 1894.  The  original  grantor  was  a  white 
person,  and  the  trustees  of  school  district  No. 
56  were  also  white.  These  trustees'  bad  no 
supervision  nor  control  over  the  colored 
schools.  When  the  lot  was  conveyed,  there 
was  on  It  a  small  house,  which  was  at  first 
used  as  a  public  sxiool.  In  1899  the  school 
district  erected  the  present  school  building. 
The  county  board  of  education  of  Jefferson 
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county  Is  the  successor  in  title  of  the  trus- 
tees of  school  district  No.  56.  Section  4426a, 
Kentucky  Statutes.  In  the  year  1915  the 
county  board  consolidated  school  district  No. 
56  with  other  districts  and  sent  the  pupils 
thereof  to  a  new  schoolhouse  located  in 
school  district  No.  56  and  about  a  mUe  from 
the  old  schoolhouse.  At  the  same  time  it 
converted  the  Littrell  property  into  a  school 
for  colored  children  and  began  to  use  it  for 
that  purpose.  It  also  used  the  property  as  a 
storage  place  for  school  materials  for  white 
children  and  as  a  meeting  place  for  the  divi- 
sion board  acting  In  behalf  of  white  dilldren. 
However,  the  county  board  claims  that  this 
arrangement  was  not  a  permanent  one,  but 
was  to  be  discontinued  in  the  event  it  was 
found  to  be  unsatisfactory.  _  • 

[1-8]  The  county  board  takes  ttie  position 
that  the  condition  on  which  the  estate  was 
to  revert  has  never  happened,  but  that  the 
property,  which  is  now  used  as  a  storage 
place  for  schdbl  materials  for  white  children 
and  as  a  meeting  place  for  the  division  board 
acting  in  behalf  of  white  children,  and  also 
for  colored  school  purposes,  is  still  being  used 
for  public  school  purposes  within  the  mean- 
ing of  the  deed.  Clearly,  the  property  was 
conveyed  for  the  purpose  of  conducting  a 
school  thereon,  and  not  as  a  storage  pljioe 
for  sch^l  materials,  or  a  meeting  place  for 
the  division  board.  Hence  the  use  of  the 
property  for  these  purposes  would  not  be  suf- 
ficient to  prevent  a  reversion.  Under  the 
deed,  the  property  was  to  revert  when  it 
ceased  to  be  used  for  public  school  purposes. 
The  reversion  was  to  take  effect  when  the 
district  should  select,  locate,  and  establish 
a  public  school  elsewhere.  The  deed  should 
be  interpreted  in  the  light  of  the  character, 
sitoation,  and  purposes  of  the  parties  and  of 
the  law  then  in  force.  The  grantor  was 
white.  So  were  the  grantees.  The  grantees 
had  no  control  whatever  over  colored  schools 
and  no  power  to  use  white  school  property 
for  colored  school  purposes.  Under  these 
circumstances,  we  conclude  that  the  pnri>ose 
of  the  grantor  was  to  convey  a  site  to  be 
used  for  white  school  purposes  and  to  pro- 
vide for  a  reversion  in  case  it  ceased  to  be 
used  for  those  purposes;  It  is  admitted 
that  a  new  site  for  a  schoolhouse  in  the  dis- 
trict in  question  has  been  located  and  estab- 
lished elsewhere,  and  that  the  white  pupils 
of  that  district  are  now  required  to  attend 
the  new  school.  Not  only  so,  but  the  school 
site  conveyed  by  the  grantor  has  ceased  to 
be  used  as  a  school  for  white  children  and  is 
now  used  solely  by  colored  children.  It  fol- 
lows that  the  chancellor  did  not  err  in  hold- 
ing that  the  pr(^>erty  had  reverted  to  the 
plaintiffs. 

The  next  question  Is  whether  the  chancel- 
lor erred  in  holding  that  the  county  board 
did  not  have  the  right  to  remove  the  school- 
house.  The  county  board  Insists  that  the 
right  of  removal  is  authoiized  by  sectioa 


4437  of  the  Kentucky  Statutes,  whidi  pro- 
vides: 

"Any  reversionary  interest  in  any  land  now 
used  as  a  site  for  a.  schoolhoase  shall  not  de- 
prive the  district  of  the  sdioolhoase  or  other 
miprovements  thereon." 

The  deed  of  contract  under  which  the  trus- 
tees of  school  district  No.  66  acquired  title 
was  executed  in  the  year  1888.  The  statute 
in  question  was  not  enacted  until  the  year 
1883. 

[4]  The  estate  which  the  grantor  4nd  his 
heirs  had  in  the  property  copveyed,  and 
which  was  to  become  effective  on  the  hap- 
pening 6f  the  condition  expressed  in  the  deed, 
was  a  present  vested  interest  of  the  nature  of 
a  reversion.  2  Washburn  (6th  £d.)  i  968. 
Under  the  law  as  it  stood  when  the  deed  was 
executed,  the  right  of  reversion  retained  in 
the  deed  carried  with  it  the  right  to  the  Im- 
provements erected  on  the  land,  in  the  ab- 
sence of  an  agreement  to  the  contrary.  Un- 
ion Bethel  Church  v.  Thomas  O.  Gayloid,  1 
Ky.  Law  Kep.  403. 

[i]  It  is  the  well-establisbed  rule  that  the 
law  which  subsists  at  the  time  and  place  of 
making  a  contract  enters  into  and  forms  a 
part  of  it,  as  If  it  were  expressly  referred  to 
or  incorporated  in  its  terms.  6  B.  O.  Ij.  p. 
326,  f  314;  McCracken  T.  Hayward,  2  How. 
608,  11  L.  Ed.  307.  The  contractual  rights 
of  a  citizen  are  protected  by  article  1,  |  10, 
of  the  federal  CoDstltntion,  providing  that 
no  state  shall  pass  any  law  Impairing  the 
obligation  of  contracts.  Prohibition  b^ng 
absolute,  the  amount  and  the  extent  at  the 
impairment  is  immaterial.  FarringtoD  v. 
Tennessee,  96  U.  S.  679,  24  L.  Ed.  658.  Any 
act  which  changes  the  expressed  Intention  of 
the  parties  to  a  contract,  or  such  as  results 
from  their  stipulations,  is  held  to  impair  its 
validity,  and  it  is  immaterial  as  to  the  de- 
gree at  nature  of  the  change,  whether  it  re- 
lates to  its  validity,  construction,  duration, 
discharge,  or  the  evidence  of  the  contract;  in 
aU  cases  the  conclusion  is  the  same.  6  R.  C. 
li.  p.  329,  §  319 ;  Green  v.  Blddle,  8  Wheat  1, 
6  L.  Ed.  647;  Walker  y.  Whitehead,  16  Wall. 
314,  21  U  Ed.  357. 

[6]  Since  under  the  law  which  entered 
into  and  formed  a  part  of  the  contract  the 
grantor  and  his  heirs  had  the  right  to 
the  Improvements  on  the  land  whenever  the 
title  thereto  reverted.  It  is  clear  that  the 
act  in  question,  giving  to  the  school  au- 
thorities the  power  to  remove  the  improve- 
ments, materially  lessens  the  value  of  the 
rights  acquired  by  the  contract,  and  there- 
fore impairs  its  obligations.  Evans  v.  Oropp, 
141  Ky.  515,  133  S.  W.  221.  The  fact  that 
the  schoolhouse  was  erected  after  the  act 
took  effect  is  Immaterial.  The  case  turns  on 
the  grantor's  rights  when  the  contract  was 
made  and  on  whether  those  rights  have  been 
impaired.  Having  the  right  under  the  con- 
tract, In  case  of  a  reversion,  to  retain  the  im- 
provements without  regard  to  the  time  of 
their  erection,  it  is. dear  that  the  statnte,  if 
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constroed  so  as  to  give  tbe  grantees,  or  tbelr 
saccessors  In  office,  the  rlg^t  to  remove  the 
improTements,  erected  after  Its  enactment — 
a  right  which  did  not  exist  when  the  con- 
tract was  made — wonld  also  Impair  the  ob- 
ligations of  the  contract  as  effectually  aa  If 
it  gave  the  riglit  to  remove  the  Improvements 
erected  prior  to  Its  enactment  We  there- 
fore conclude  that  the  statute  Is  invalid  as 
to  reversionary  interests  created  by  con- 
tracts executed  prior  to  its  enactment. 
Judgment  affirmed. 


HILLMAN  liANB  &  IBON  CO.  ▼.  OOlfMON. 
WEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Jan.  S,  1917.) 

1.  Affsai,  and   Kbbob   «=>359— Akoukt  in 
GoMTBOVKBST— Monet  JunauENT. 

Under  Ky.  St.  I  960,  as  amended  by  Laws 
1914,  c.  23,  providing  tltat  appeals  from  the 
circuit  court  to  the  Court  of  Appeals  for  mon- 
ey judgments  under  $500  can  only  be  granted 
by  tlie  Court  of  Appeals,  an  appeal  granted  by 
a  circuit  court  from  such  a  judgment  is  void. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
E^ror,  Cent.  Dig.  }|  193&-1940:  Dec  Dig.  <8=3 
309.] 

2.  APPSAI.  and   EBHOB  «sa8&-SUBJI0I-MAX- 
TKB— KeVBNTJES. 

A  judgment  under  $500  for  the  recovery  of 
a  license  tax,  from  which  an  appeal  was  grant- 
ed by  the  circuit  court,  does  not  give  the  Court 
of  Appeals  Jurisdiction,  under  Ky.  St.  S  9S0,  as 
amended  by  Laws  1914,  c.  2S,  providlajt  that 
appeals  from  money  Inckonents  under  $600  can 
only  be  granted  by  tne  Court  of  Appeals. 

[Ed.  Note.— For  other  cased,  see  Appeal  and 
Error.  Cent.  Dig.  SS  114-110.  176;    Dec.  Dig. 

3.  Appkaj.    akd    Ebbob    «=9»21— Appkuatb 
Jdbisdiotion— Consent  of  Fabtibs. 

The  parties  cannot  confer  jurisdiction  on 
the  Court  of  Appeals  by  consent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  H  88-97 ;   Dec.  Dig.  <8=>21.] 

Appeal  from  Circuit  Court  McCracken 
County. 

Action  by  the  Hlllman  liand  A  Iron  Com- 
pany against  the  Commonwealth  of  Ken- 
tucky. Judgment  for  defendant,  and  plain- 
tiff appeals.  Appeal  dismissed,  without  prej- 
udice. 

B«T7  &  Oiassham,  of  Padncah,  for  ap- 
pellant M.  M.  Logan,  Atty.  Gen.,  for  the 
Commonwealth. 

MILLER,  3.  The  HOlman  Land  ft  Ir<Hi 
Company  Is  a  MlssotiH  corporation,  with  Its 
dilef  office  and  place  of  business  In  St  Louis. 
It  has  an  authorized  capital  stock  of  $1,000,- 
000,  of  which  $760,000  has  been  Issued.  TSie 
stock  thus  lasoed  is  represented  by  farm 
and  timber  lands  In  the  state  of  Kentucky 
worth  $400,000,  which  yielded  an  Income  of 
$17,402.83  in  1915.  The  corporation  carried 
on  no  business  during  the  year  1015,  except 
what  was  carried  on  by  its  tenants,  in  Ken- 


tucky. It  has  no  proiterty,  or  business,  or 
income  therefrom  in  any  other  state. 

Section  4189a  of  the  Kentucky  Statutes  re- 
quires domestic  and  foreign  corporations  to 
pay  an  annual  license  tax  based  upon  its 
authorized  capital  stock;  and,  by  section 
4189c,  the  license  tax  is  fixed  at  SO  cents  on 
each  $1,000  of  that  part  of  the  authorized 
capital  stock  represented  by  property  and 
business  transacted  In  this  state.  There 
are  other  provisions  of  the  statute  which 
need  not  now  be  considered. 

The  commonwealth  contends  that  the  ap- 
pellant must  pay  a  license  tax  of  30  cents  on 
eadi  $1,000  of  its  authorized  capital  stock  of 
$1,000,000,  whUe  the  appellant  insists  that  it 
should  only  be  required  to  pay  a  license  tax 
of  30  cents  on  each  $1,000  of  the  $400,000 
valuation  of  tangible  property  owned,  and 
the  $17,462.83,  income  on  business  trans- 
acted for  the  year  1915.  The  parties  filed 
this  agreed  case,  asking  the  circuit  court  for 
a  full  construction  of  the  law  involved  upon 
the  facts  submitted. 

The  circuit  court  sustained  the  contention 
of  the  commonwealth,  and  adjudged  that  the 
Hlllman  Land  &  Iron  Company  "is  liable  and 
should  be  required  to  account  for  and  pay 
to  the  commonwealth  of  Kentucky  a  license 
tax  of  30  cents  on  each  $1,000  of  its  author- 
ized capital  stock"  of  $1,000,000.  From  that 
judgment  the  Hlllman  Land  9c  Iron  Company 
prayed  and  was  granted  an  appeal  in  the 
circuit  court 

[1]  The  judgment  Is  somewhat  irregular  in 
form.  In  that  It  does  not  specifically  award 
a  recovery  of  a  definite  amount  and  we  do 
not  now  pass  upon  the  question  of  Its  va- 
lidity. At  most  it  is  a  judgment  for  only 
$300 ;  and,  under  section  950  of  the  Kentucky 
Statutes  as  amended  by  the  act  of  1914 
(Laws  1914,  c.  23),  an  appeal  from  a  money 
judgment  for  less  than  $600  can  only  be 
granted  by  the  Court  of  Appeals.  An  appeal 
granted  by  a  circuit  court  from  a  judgment 
for  less  than  $500  is  a  nullity.  Childers  v.  Rat- 
llff,  164  Ky.  123,  175  S.  W.  25.  The  practice 
In  such  cases  is  pointed  out  In  Oman-Bowl- 
ing Green  Stone  Co.  v.  L.  &  N.  R.  R.  Co., 
109  Ky.  832,  185  S.  W.  118.  and  City  of  Cov- 
ington V.  Sullivan,  172  Ky.  537,  189  S.  W. 
709,  and  the  cases  therein  cited. 

[2]  The  fact  that  the  judgment  is  for  a 
license  tax  does  not  change  the  role  or  give 
this  court  jurisdiction,  since  it  is  the  amount 
in  controversy,  under  a  money  recovery,  and 
not  the  nature  of  the  cause  of  action  that 
governs  the  right  of  appeaL  Thompson 
Straight  Whisky  Co.  v.  Commonwealth,  157 
Ky.  393, 183  S.  W.  201 ;  Qoodmm  v.  Flowers, 
162  Ky.  724, 172  S.  W.  1062. 

[S]  Neither  can  the  parties  confer  juris- 
diction uiMn  this  court  by  consent,  where  it 
is  not  authorized  by  law.  Llndsey  v.  Mc- 
Clelland, 1  Bibb,  262;  Ormsby  v.  Lynch, 
litt  Sel.  Cas.  303 ;   7  R.  C.  L.  p.  l<m. 

Appeal  dismissed,  without  prejudice. 
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TODD'S  EX'S  <t  aL  T.  FIRST  NAT.  BANK 

«t  aU 
(Coart  of  Appeals  ot  Kentacky.    Jan.  4,  1917.) 

1.  Appeai.  and  Ebbob  «=>154(1}— Right  or 
APPEAI/— Waitkb. 

One  voluntarily  acqalesdnc  ia  or  recognii- 
ing  the  validity  of  a  judgment,  rarder,  or  decree, 
or  otherwise  taking  a  position  inconsistent  with 
the  ri^ht  to  appeal  therefrom,  thereby  waives 
sQch  right. 

[£id.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  957,  958,  961,  962;  Dec 
Dig.  «=»154a).] 

2.  Appbai.  and  Ebbob  «=>164(1J  —  RiOHi  or 

AFPKAIr— AOQUIESCENCK. 

Acquiescence  must  be  clear  and  uncondition- 
al, voluntary  and  absolute,  to  bar  the  right  of 
appeal. 

[iSd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  957,  958,  961,  962;  Dec. 
Dig.  <SS=»154{1).T 

3.  Infants   «=>115— Riobt   ot  AppxaI/— Ao- 
qt7iescenci:. 

Where,  in  suit  where  claimants  sought  to 
subject  an  estate  in  remainder  to  deceidenfs 
debts,  the  judgment  subjected  the  estate  to 
debts  for  which  it  was  not  liable,  and  more  land 
was  sold  than  was  necessary  to  pay  the  debts 
for  which  the  estate  in  remainder  was  liable, 
the  remaindermen  contesting  the  proceedings 
did  not  lose  their  right  of  appeal  by  purchasing 
one  of  the  tracts  ordered  to  be  sold,  m  order  to 
protect  their  interests;  one  of  the  remainder- 
men being  an  infant 

[Ed.  Note.— Fw  other  cases,  see  Infants, 
Cent  Dig.  {{  305,  326-332;   Dec.  Dig.  «=s>116.] 

4.  liiFB   EsiATEa  4=320  —  DxrixEB  or  Ixwu 
Tenant. 

The  ordinary  expenses  of  the  care  and  man- 
agement of  life  estates  must  be  paid  by  the  life 
tenant 

[Ed.  Note.— Fw  other  cases,  see  Life  Estates, 
Cent  Dig.  §{  21,  41,  42;  Dec.  Dig.  •8=»20.] 

5.  Principal  and  Aqent  «=»109(1)— Ihfukd 

AUTUOBITT  OF  MANAGES  OF  FA&M. 

Where  mother  and  son  were  life  tenants  of 
a  farm,  he  being  given  sole  charge  thereof  by 
her,  she  was  liable  on  notes  representing  money 
borrowed  by  him  to  purchase  stock  and  other 
supplies  and  pay  the  running  expenses  of  the 
farm. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  318,  861;  Dec.  Dig.  «=» 
109(1).] 

6.  Pbincipai,  and  AoBtrr  «=»109(1)— AirraoB- 
ITT  or  Mahaoeb  of  Fabm. 

A  mother  intrusting  the  management  of  a 
farm  to  her  sou  was  not  liable  on  notes  on 
which  the  manager  was  surety,  given  for  a  colt 
and  buggy  for  his  son;  neither  purchase  being 
connected  with  the  farm  business. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {§  318,  361;  Dec.  Dig.  <S=a 
109(1).] 

7.  Life  Estates  9=>16  —  PATma   iNomi- 
bbance. 

Where  a  life  tenant  pays  ofT  a  mortgage  or 
other  debts  and  incumbrances  outstanding 
against  the  entire  estate,  he  is  entitled  to  reim- 
bursement from  the  remaindermen  and  to  a  lien 
on  the  property  for  the  remaindermen's  share. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  {  80 ;   Dec.  Dig.  <S=>16.] 

8.  Life  Eotatos  «=»16  —  Life  Tenants  — - 
DuTT  TO  Pat  Intebebt. 

It  is  the  duty  of  a  life  tenant  of  property  to 
keep  down  the  interest  accruing  on  incumbranc- 
es on  the  entire  estate  during  the  continuance 


of  his  estate,  at  least  to  the  extent  of  the  in- 
come or  rental  valne  of  the  propeity. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  g  36;    Dec.  Dig.  <8=3l6.] 

9.  Life  Estates  «=»10  —  Rights  or  Cbedi- 
tobs. 

Where  the  life  tenant  discharges  the  prin- 
cipal of  an  incumbrance  outstanding  against  the 
entire  estate,  and  thereby  acquires  a  lien  on 
the  property  as  against  the  remaindermen,  his 
creditors  will  be  subrogated  to  his  rights. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  |  36;    Dec.  Dig.  «=»16.] 

10.  Lot  EJbtaies  «s»18— Dtttt  or  Life  Ten- 

ANT. 

It  is  the  duty  of  the  life  tenant  to  pay  the 
taxes  on  the  entire  property  during  the  continu- 
ance of  tiie  life  estate,  without  reimbursement 
from  the  remaindermen  therefor. 

[Ed.  Note.— For  other  cases,  see  life  Estate^ 
Cent  Dig.  §i  80,  61;   DeTvig.  «S=»18.1 

11.  Sttbbooation  4=923(3)— Pebsons  IlAKiNa 
▲dtakces. 

Where  life  tenants,  believing  they  owned  the 
fee,  mortgaged  their  supposed  interest  to  pay 
an  incumbrance  on  tiie  fee,  the  mortgagee  was 
entitled  to  subrogation  to  the  lien  of  the  Ufa 
tenants  on  the  estate  of  the  remaindermen  for 
reimbursement  to  the  extent  of  the  principal 
debt  so  discharged,  but  not  for  intarest  accruing 
after  the  life  estate  began. 

[E^  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  i  63;   Dec.  Dig.  «=»23(3).] 

12.  USTTBT  4=»57— CoinOSSION  TO  AOERT. 
Commission    paid   by    mortgagors    to    their 

agent  for  procuring  the  loan  is  not  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent, 
Dig.  Si  128,  129;   Dec.  Dig.  <8=»57.] 

18.  Wills  i3=s>837— Patkent  or  Debts. 

A  will  devising  personal  property  and  house- 
hold goods  to  testator's  wife  and  his  real  estate 
to  his  wife  and  hi^  son  for  life,  with  remainder 
to  his  son's  bodily  heirs  after  payment  of  just 
debts,  gives  testator's  debts  precedent  over  both 
life  estates  and  remainders. 

{Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  {  2146;   Dec  Dig.  <»3>^.] 

14.  EXECUIOBS  AND  Adkinistbatobb  4=>S30— 
Saije  of  Land— Ahount  to  be  Sold. 

In  an  action  to  settle  the  estate  of  decedent 
in  which  infants  are  interested,  a  judgment  di- 
recting sale  of  more  land  than  necessary  to  pay 
decedent's  debts  will  be  void  as  to  the  interest 
of  the  infants,  unless  the  case  is  prepared  as 
provided  in  the  sections  of  the  Code  relating  to 
the  sales  of  infants'  real  estate. 

[£}d.  Note. — For  other  coses,  see  Executors  and 
Administrators,  Cent  Dig.  U  1366,  1866;  Dec 
Dig.  <8=s>330.] 

15.  EiXECUTOBS      AND      ADUINISTBATOBa       ®=> 

958(4)- Sale  or  Lard— Rbvebsal  of  Judo- 

HENT. 

Where  a  judgment  directing  the'  sale  of 
infants'  lands  tat  their  ancestor's  debts  is  void 
because  including  more  land  than  necessary  to 
pay  the  debts,  the  reversal  of  the  judgment  of 
sale  for  such  reason  will  not  affect  the  title  of 
the  purchaser  of  the  tract  whidi  it  was  neces- 
sary to  sell. 

[Ed.  Note.— For  other  cases,  see  Bncators  and 
Administrators,  Cent  Dig.  if  1475-1477,  1479; 
Dec.  Dig.  «=»358(4).] 

16.  Homestead  4=382— Lite  Estate. 

One  in  the  occupancy  of  land  in  whidi  ha 
has  an  estate  for  life  is  entitled  to  a  homestead 
therein, 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  108;   Dec.  Dig.  «=»82.] 
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17.  HomaxKAj)  ^s>eO— SbooiFTioji— I<xnB  Bb- 

TATB— VALOT. 

Where  a  debtor  has  a  life  estate  only  in 
land  occapied  aa  a  liomeatead,  the  debtor  la  en- 
titled to  a .  homestead  exemption  <»1;  in  such 
part  of  the  land  as  is  worth  |1,000,  and  not 
such  quantity  of  the  land  that  uie  life  estate 
therein  woald  be  worth  $1,000. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  85;    Dec.  Dig.  «ss66.] 

Appeal  from  Circuit  Court,  Oven  Cotmiy. 

.  Suit  by  S.  J.  Todd  and  another  against  Fred 
H.  Todd  and  others,  In  wlilcb  the  First  Na- 
tional Bank  and  others  filed  claims.  From 
Judgment  for  idalmants,  plalntUFs  appeal. 
Reversed  and  remanded. 

Vallandingham  &  Alexander  and  W.  A. 
Lee,  all  of  Owenton,  for  appellants.  Botts 
&  Perry,  of  Owenton,  Tomlin  &  Vest,  of  Wal- 
ton, and  J.  L.  W.  Slaughter,  of  Owenton,  for 
appellees. 

CIiAY,  a  J.  S.  Todd,  a  resident  of  Owen, 
county,  died  on  June  29,  1904,  leaving  the 
following  will: 

"I,  J.  S.  Todd,  being  of  sound  mind  and  able- 
bodied  enough  to  write,  do  will  and  bequeath 
to  my  dearly  beloved  wife,  Sophia  J.  Todd,  all 
of  my  personal  property  and  household  goods 
to  have  and  to  hold.  The  real  estate  I  will 
jointly  to  my  wife,  S.  J.  Todd,  and  my  dearly 
beloved  son,  O.  K.  Todd,  after  my  just  debts 
are  paid.  The  farm  to  be  run  mutually.  My 
wife,  S.  J.  Todd,  is  to  have  a  maintenance  out  of 
the  proceeds  of  the  farm,  if  it  requires  one-half 
of  it. 

"Power  is  hereby  given  to  mv  wife,  S.  J. 
Todd,  and  son,  O.  K.  Todd,  to  sell  or  convey  all 
or  any  part  of  the  real  estate  if  they  mutually 
agree  so  to  do,  and  the  proceeds,  if  reinvested, 
to  l>e  subject  to  the  conditiwis  of  the  will. 

"Should  O.  K.  Todd  die  before  my  wife,  S.  J. 
Todd,  the  lands  revert  back  to  S.  J.  Todd  as 
{uardian  for  the  bodily  heirs  of  O.  K.  Todd. 

"At  the  death  of  my  wife,  S.  J.  Todd,  the 
Iiroperty  is  to  go  to  O.  K.  Todd. 

"I  hope  this  will  and  desire  of  mine  will  be 
carried  out  without  them  having  to  give  bond. 

"If  S.  J.  Todd  and  O.  K.  Todd  should  both 
die  before  the  bodily  heirs  of  O.  K.  Todd  be- 
cnne  of  age,  the  court  is  requested  to  appoint 
a  guardian  and  require  him  to  give  a  gilt-edge 
bond. 

"The  only  regret  I  have  is  that  I  have  not 
ten  times  as  much  to  leave  as  I  have.  It  would 
be  a  feeble  vray  to  show  the  appreciation  of 
thar  devoted  love  tliey  have  shown  to  and  giv- 
en me. 

"I  appoint  S.  J.  Tbdd  and  O.  K.  Todd  as 
the  executor  of  my  wilL" 

At  tbe  time  of  bis  death  J.  S.  Todd  left 
BurrlTlng  him  his  widow,  S.  J.  Todd,  and 
one  son,  O.  K.  Todd.  The  latter's  family 
consisted  of  his  wife,  ElUa  Todd,  and  two 
diildren,  Fred  H.  Todd  and  Mary  Todd. 
The  testator,  J.  S.  Todd,  owned  certain  per- 
sonal property,  and  two  farms,  one  of  SI  acres 
and  tbe  other  of  281  acres.  Prior  to  his 
death  tbe  testator  and  bis  wife  and  their  son 
and  bis  family  occupied  the  home  farm  as 
one  family.  Dpon  tbe  probate  of  J.  S.  Todd's 
will,  bis  wife,  S.  J.  Todd,  and  son,  O.  K. 
Todd,  qualified  as  executors.  From  that  time 
on  tbe  farming  business  was  conducted  in 
their  Joint  names  through  O.  K.  Todd,  who 


seems  to  have  assumed  charge  fbereol  In 
1912  O.  K.  Todd  died  intestate,  leaving  sur- 
viving him  his  widow  and  two  children,  Fred 
H.  Todd  and  Mary  Todd.  His  mother,  S.  J. 
Todd,  and  wife,  Klla  Todd,  qualified  as  hla 
administrators. 

This  suit  .was  brought  by  S.  J.  Todd  and 
EUa  Todd,  administrators  of  O.  K.  Todd,  and 
by  S.  J.  Todd,  surviving  executor  of  J.  S. 
Todd,  against  O.  K.  Todd's  infant  children, 
Fred  H.  Todd  and  Mary  Todd,  and  others,  to 
construe  the  will  of  J.  S.  Todd  and  to  settle 
botb  bis  and  O.  K.  Todd's  estates.  Tbe  case 
was  referred  to  the  master  commissioner  to 
bear  and  report  on  claims,  and  numerous 
claims  against  the  estate  of  O.  K.  Todd  were 
filed  and  allowed.  Fred  H.  Todd  and.  Mary 
Todd,  tbe  infant  children  of  O.  K.  Todd,  an- 
swered through  their  guardian  and  set  up  tbe 
dalm  that  under  tbe  will  of  J.  S.  Todd  S.  J. 
Todd  and  O.  K.  Todd  to<a:  only  a  life  estate 
with  remainder  to  them,  the  answering  de- 
fendants. Tbe  chancellor  rejected  this  con- 
tention, and  held  that  S.  J.  Todd  and  O.  K. 
Todd  took  tbe  fee.  On  appeal  the  Judgment 
was  reversed,  this  court  holding  that  the  wid- 
ow and  son  of  3.  8,  Todd  took  only  a  life  es- 
tate, with  remainder  to  tbe  children  of  O. 
K.  Todd.  Todd's  Guardian  et  al.  v.  Todd's 
Adm'ra  et  al.,  155  Ky.  209,  159  S.  W.  702. 
Upon  tbe  return  of  the  case  tbe  creditors 
who  bad  filed  claims  against  tbe  estate  of 
O.  K.  Todd  filed  tbe  same  claims  against  tbe 
estate  of  tbe  testator,  X  S.  Todd. 

Prior  to  the  death  of  the  testator,  J.  S. 
Todd,  be  executed  to  H.  D.  Barker  a  note  for 
$3,000,  secured  by  a  mortgage  on  tbe  tes- 
tator's land.  At  the  time  of  the  testator's 
death  there  remained  due  on  this  note  about 
$2,700.  Thereafter  certain  payments  of  prin- 
cipal and  interest  were  made  on  the  note  by 
O.  K.  Todd.  In  tbe  month  of  November, 
1911,  S.  J.  Todd  and  O.  K.  Todd  applied  to 
D.  B.  Wallace  for  a  loan  to  discharge  tbe 
balance  of  the  Barker  debt,  agreeing  to  pay 
Wallace  $100  for  his  services.  Wallace  ar- 
ranged to  obtain  the  loan  from  S.  0.  Hicks. 
Thereupon  a  ne,w  mortgage  was  executed  by 
S.  J.  Todd  and  O.  K.  Todd  to  secure  tbe  loan 
of  $2,100.  Of  this  sum  $1,912.20  was  applied 
to  the  payment  of  the  balance  of  tbe  Barker 
debt  Wallace  retained  $100  for  bis  services 
la  securing  the  loan,  and  paid  tbe  balance  to 
the  mortgagors.  The  mortgage  ,was  executed 
In  tbe  belief  tluit  tbe  mortgagors  owned  a 
fee  In  the  land.  The  Barker  mortgage  was 
released. 

In  the  claim  of  the  Citizens'  Bank  of  New 
Liberty  for  $1,123.60  there  Is  included  the 
amount  of  two  notes  executed  by  the  testa- 
tor, J.  S.  Todd,  and  O.  K.  Todd,  aggregating, 
at  the  time  of  the  testator's  death,  the  sum 
of  $727. 

It  further  appears  that  O.  K.  Todd  paid 
the  testator's  undertaking  bill.  It  may  be 
that.  In  addition  to  tbe  balance  of  tbe  Barker 
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debt  and  the  sam  of  $727  included  In  the 
claim  of  the  Citizens'  Bank  of  New  Liberty 
and  the  andertaker'a  bill,  there  were  other 
small  debts  owing  by  the  testator  at  the  time 
of  his  death.  On  this  question  we  express  no 
opinion  at  present 

On  final  hearing  the  chancellor  rendered 
judgment  against  S.  J.  Todd  and  the  estate 
of  O.  K.  Todd  in  favor  of  the  Tarlous  claim- 
ants. He  further  adjudged  in  substance  that 
under  the  will  of  the  testator  the  executors 
were  authorized  to  conduct  the  farm;  that 
upon  the  death  of  O.  K.  Todd  the  debts  due 
for  the  management  of  the  farm  did  not  ex- 
ceed those  due  by  the  testator  at  his  death; 
that  the  farm  was  not  self-sustaining,  and 
that  certain  banks  supplied  the  excess  to  run 
the  farm;  that,  as  against  the  remainder- 
men, the  executors  were  entitled  to  compen- 
sation for  managing  the  estate;  that  in  dis- 
char^ng  the  debts  of  the  testator  they  were 
subrogated  to  the  lien  of  his  creditors;  and 
that  the  executors'  creditors  who  supplied 
the  money  to  discharge,  not  only  the  testa- 
tor's debts,  but  the  debts  incurred  by  the  ex- 
ecutors in  the  management  of  the  farm,  were 
subrogated  to  the  rights  of  the  executors  as 
against  the  estate  in  remainder.  He  also 
held  that  all  the  debts  incurred  by  the  execu- 
tors in  the  management  of  the  farm  were 
debts  against  the  estate  In  remainder.  The 
claimant  Hicks  was  given  a  prior  lien,  not 
only  on  the  life  estate  of  S.  J.  Todd,  but  also 
on  the  estate  in  remainder.  Thereupon  the 
chancellor  ordered  the  testator's  land,  or  so 
much  thereof  as  was  necessary,  sold  for  the 
purpose  of  paying  the  various  Claims  al- 
lowed. From  this  judgment  S.  J.  Todd,  in 
her  own  right  and  as  executor  of  J.  S.  Todd, 
and  Fred  H.  Todd  and  Mary  Todd,  by  their 
guardian,  appeal. 

1.  After  the  rendition  of  the  judgment  of 
sale  the  land  was  sold  in  two  tracts.  F.  A. 
Taylor  became  the  purdiaser  of  the  61-acre 
tract  at  the  price  at  $3,873.50.  Mrs.  S.  J. 
Todd,  the  life  tenant,  and  Fred  H.  Todd  and 
Mary  Todd,  the  remaindermen,  became  the 
purchasers  of  the  281-acre  tract  at  the  price 
of  $3,747.T6,  Thereafter  the  sales  were  con- 
firmed, and  bonds  for  the  purchase  price  exe- 
cuted by  the  purchasers.  Mrs.  Todd  and  the 
remaindermen  also  took  possession  of  the 
land  which  they  purchased,  paid  two  of  the 
purchase  bonds,  and  executed  a  mortgage  on 
the  land  to  J.  P.  Sldebottom  and  others.  It 
Is  insisted  on  behalf  of  the  appellee  that  be- 
cause of  the  above  acts  by  appellants  they 
have  ratified  the  judgment  of  sale,  and  are 
now  estopped  to  assert  its  invalidity,  and 
that  appellees'  motion  to  dismiss  the  appeal 
should  be  sustained. 

[1-3]  If  a  person  voluntarily  acquiesces  in, 
or  recognizes  the  validity  of,  a  judgment,  or- 
der, or  decree,  or  otherwise  takes  a  position 
which  is  inc<msistent  with  the  right  to  ap- 
peal therefrom,  he  thereby  impliedly  waives 
his  right  to  have  such  Judgment,  order,  or 


decree  reviewed  by  an  appellate  court.  But, 
in  order  to  bar  the  right  of  appeal  on  the 
ground  of  acqulesoence,  the  acts  reUed  upou 
must  be  such  as  to  clearly  and- unmistak- 
ably show  acquiescence,  and  it  must  be  un- 
conditional, voluntary,  and  absolute.  3  G.  J. 
666;  Robinson  v.  Hays,  X86  Fed.  295,  108  C. 
C.  A.  373;  James  v.  James,  55  S.  W.  193,  21 
Ky.  I^w  Rep.  1401 ;  Madden  v.  Madden,  169 
Ky.  367,  183  S.  W.  931.  In  the  case  under 
consideration  the  judgment  of  sale,  as  will 
hereafter  be  shown,  subjected  the  estate  in 
remainder  to  debts  for  which  that  estate  was 
not  liable.  More  land  was  sold  than  was 
necessary  to  pay  the  debts  for  which  the  es- 
tate in  remainder  was  liable.  One  of  the  re- 
maindermen was  an  infant.  Every  step  In 
the  proceedings  leading  up  to  the  judgment 
of  sale  was  contested  by  the  appellants. 
With  their  entire  estate  ordered  to  be  sold, 
the  appellants  were  not  in  a  position  to  su- 
persede the  judgment  The  only  way  to  pro- 
tect their  own  interests  was  to  purchase  one 
of  the  tracts  of  land  ordered  to  be  sold.  The 
circumstances  of  the  parties  affected  have 
not  been  so  changed  that  their  rights  may 
not  be  protected  in  case  of  a  reversal.  We 
therefore  conclude  that  the  acts  relied  on  do 
not  show  sudi  an  unconditional  and  volun- 
tary acquiescence  in  the  judgment  as  to  bar 
the  right  of  appeal. 

2.  With  respect  to  the  various  errors  re- 
Ued on  for  a  reversal,  our  conclusions  may 
be  summed  up  as  follows: 

[4]  A.  Under  the  wUl  of  J.  S.  Todd,  as 
heretofore  cons{:rued  by  this  court,  S.  J. 
Todd,  his  widow,  and  O.  K.  Todd,  his  son, 
took  a  mere  life  estate  with  remainder  to  O. 
K.  Todd's  dbildren,  l^'red  H.  and  Mary  Todd. 
Therefore  in  managing  the  farm  the  life  ten- 
ants acted  solely  in  their  own  interest  That 
being  true,  they  were  without  authority  to 
incur  any  new  debts  for  which  the  estate  In 
remainder  would  be  liable,  since  the  ordinary 
expense  of  the  care  and  management  of  a 
Ufe  estate  must  be  paid  by  the  life  tenant 
Pelrce  v.  Burroughs,  58  N.  H.  302 ;  Perrlne  v. 
Newell,  62  N.  J.  Eq.  14,  49  Att.  724;  Belff's 
Estate,  124  Pa.  145,  16  Atl.  636;  Bates  v.  Ri- 
der, 44  S.  W.  666,  19  Ky.  Law  Rep.  1768;  16 
Cyc.  636.    • 

[(]  B.  The  Ufe  'estate  of  S.  J.  Todd  la  li- 
able for  all  debts  created  by  O.  K.  Todd 
in  the  conduct  of  the  farming  business, 
whether  represented  by  notes  or  otherwise. 
While  It  may  be  true  that  she  did  not  give 
specific  authority  to  O.  K.  Todd  to  sign  her 
name  to  certain  contested  notes,  the  evidence 
clearly  shows  that,  although  she  was  equally 
Interested  with  him  in  the  conduct  of  the 
farm,  she  permitted  him  to  take  sole  (diarge 
of  the  farms  and  ccmdnct  them  for  their 
joint  benefit  This  arrangement  she  acqui- 
esced in  for  a  number  of  years.  The  contest- 
ed notes  represent  money  borrowed  by  him 
to  purchase  stock  and  other  supplies  and  to 
pay  the  running  expenses  of  the  faima.    Bor- 
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rowing  tor  these  pniposee  U  an  ordlnaiT  in- 
ddent  of  tbe  farming  business.  Sbe  received 
the  benefit  of  the  loans  In  Question.  Having 
iutrusted  her  son  with  the  sole  management 
of  the  farms,  and  having  Impliedly  aathor- 
teed  Um  to  do  what  was  reasonably  neces- 
sary to  carry  on  the  bnslness  in  a  sncoessfol 
manner,  and  having  received  the  benefit  of 
the  snms  which  he  borrowed  on  the  contest- 
ed notes,  we  conclude  that  she  Is  now  pre- 
cluded from  saying  that  their  execution  was 
not  autborlsed  by  lier. 

[I]  O.  Tbe  life  estate  of  S.  J.  Todd  is  not 
liable  for  the  debts  which  were  not  Incurred 
by  O.  K.  Todd  in  the  conduct  of  the  farming 
business.  Hence  Judgment  should  not  have 
been  rendered  against  S.  J.  Todd  on  the  note 
for  I51JJ0  in  favor  of  tbe  Citizens'  Bank  of 
New  Ijtberty,  or  on  the  note  for  $1S0  in  fa- 
vor of  the  Owenton  Bank.  On  both  of  these 
notes  Fred  H.  Todd  was  principal  and  O.  K. 
Todd  snrety.  Tbe  first  note  was  given  for  a 
colt;  the  sec(«d  for  a  boggy  tot  Fred  H. 
Todd.  Neither  bad  any  connection  with  the 
farming  business. 

[7, 1]  D.  Where  the  life  tenant  pays  off  a 
mortgage  or  other  debts  or  incumbrances  out- 
standing against  tbe  entire  estate,  be  is  en- 
titled to  reimbursement  from  the  remainder- 
man and  to  a  lien  on  the  property  for  the 
remainderman's  share.  Jones  t.  Gilbert,  136 
IlL  27,  26  N.  B.  666;  Whitney  v.  Salter,  36 
Minn.  103,  30  N.  W.  766,  1  Am.. St  Rep.  656; 
Tlndall  V.  Peterson,  71  Neb.  160,  08  N.  W.  688, 
90  N.  W.  650,  8  Ann.  Gas.  721;  Kodier  v. 
Kodier,  56  N.  J.  Eq.  645,  39  AtL  635;  ISar- 
nnm  ▼.  Bamnm,  42  Md.  253 ;  Peck  v.  Glass,  6 
How.  (Miss.)  105;  €alllcott  ▼.  Parks,  68 
Miss.  628;  Daviess  T.  Myers,  IS  B.  Mon.  611. 
However,  it  Is  the  dnty  of  the  life  tenant  of 
property  to  keep  down  the  interest  accruing 
on  sn<di  incumbrances  daring  tbe  continuance 
of  bis  estate,  at  least  to  the  extent  of  tbe 
income  or  rental  value  of  the  property.  Par- 
rish  y.  Boss,  103  Ky.  33,  44  S.  W.  134,  10  I^. 
Law  "Bk^.  1676 ;  Bowen  v.  Brogan,  119  Mich. 
218,  77  N.  W.  042,  76  Am.  St  Bcp.  887;  Jones 
V.  Sherntrd,  22  N.  C.  170. 

[t]  B.  Where  the  life  tenant  has  dlsdiarg- 
ed  tbe  principal  of  an  incumbrance  outstand- 
ing against  tbe  entire  estate,  and  thereby 
acquired  a  Hen  on  tbe  property  as  against 
the  remaindermen,  his  creditors  will  be  sub- 
rogated to  his  rights. 

[II]  r.  It  is  the  duty  of  the  life  estate  to 
pay  the  taxes  levied  and  assessed  on  the 
property  during  the  continuance  of  the  life 
estate,  and  for  such  payments  neither  he  nor 
his  creditors  are  entitled  to  reimbursement 
from  the  remainderman.  Creutz  v.  Hell,  80 
Ky.  429,  12  S.  W.  926,  11  Ky.  Law  Rep.  652 ; 
JobnscMi  T.  Smith,  5  Bush,  102;  Arnold  T. 
Smith,  3  Bush,  163. 

[Ill  0-  With  respect  to  the  claim  of  S.  O. 
Hicks,  tbe  following  facts  appear:  The  loan 
was  applied  for  to  pay  the  balance  due  on 
the  mortgage  debt  Incnrred  by  tbe  testator. 


Tbe  note  to  Hicks  was  for  |2,100,  and  was 
secured  by  a  mortgage  executed  by  the  life 
tenants  and  purporting  to  cover  tbe  fee. 
Wallace,  who  oMained  the  loan,  was  tbe 
agent  of  tbe  life  tenants.  He  charged  flOO 
for  bis  services.  $1,012.20  was  applied  to  tbe 
discbarge  of  the  Barker  mortgage.  Tbe  bal- 
ance of  tbe  loan  was  applied  to  other  pur- 
poses. It  is  insisted  that  tbe  doctrine  of  sub- 
rogation does  not  apply,  and  that  Hicks 
should  not  have  been  awarded  a  preference 
over  the  other  creditors.  Clearly  the  life  ten- 
ants were  not  mere  volunteers,  but  had  an 
Interest  in  the  property  which  they  had  tbe 
right  to  protect.  When,  therefore,  they  dis- 
charged tbe  mortgage  lien,  they  were  entitled 
to  reimbursement  from  tbe  remaindermen 
and  to  a  lien  on  tbe  property  to  the  extent  of 
the  principal  of  tbe  debt  so  discharged.  All 
tbe  parties  believed  in  good  faith  that  tbe 
life  tenants  owned  a  fee.  That  being  true. 
Hicks,  who  furnished  them  the  money  to  dis- 
charge tbe  indebtedness,  .and  took  in  lieu  of 
tbe  original  mortgage  a  new  mortgage  which 
proved  defective,  is  clearly  entitled  to  be  sub- 
rogated to  tbe  Uen  of  tbe  life  tenanta  Con- 
nor V.  Home  &  Sav.  Fund.  Co.  Bldg.  Ass'n, 
80  S.  W.  797,  26  Ky.  Law  Rep.  100;  Wilson 
V.  Hubbard,  30  Wash.  671,  82  Pac.  154;  Boe- 
vlnk  V.  Cbristiaanse,  69  Neb.  256,  05  N.  W. 
652;  Beny  v.  Stigall,  253  Mo.  600,  162  S.  W. 
126,  60  li.  B.  A.  (N.  S.)  480,  Ann.  Cas.  1015C, 
118.  To  the  extent  however,  tbsit  his  money 
was  applied  to  the  payment  of  interest  ac- 
cruing after  tbe  life  estate  began,  be  is  not 
mtitled  to  any  lien  on  the  property  as  against 
tbe  remaindermen,  and  to  that  extent  the 
judgment  is  erroneoua 

[1 2]  Since  Wallace,  who  procured  the  loan, 
acted  as  the  agent  of  the  life  teuant>s,  tbe 
compensation  paid  to  Iiim  cannot  be  regarded 
as  usury.  Sidway  v.  Harris,  66  Ark.  387,  60 
S.  W.  1002.  It  foUows  that  Hicks  is  entiUed 
to  a  first  lien  on  the  life  estate  of  S.  J.  Todd 
to  secure  the  whole  amount  of  his  mortgage 
debt 

[13]  H.  As  before  stated,  there  is  included 
in  tbe  <daim  of  the  Citizens'  Bank  of  New 
liberty  for  $1,123.60  tbe  amount  of  two  notes 
executed  by  the  testator,  J.  S.  Todd,  and  the 
life  tenant,  O.  K.  Todd,  aggregating,  at  tbe 
time  of  tbe  testator's  death,  tbe  sum  of  $727. 
Tbe  testator  devised  all  of  bis  personal  prop- 
erty and  household  goods  to  his  wife,  S.  J. 
Todd.  He  then  devised  his  real  estate  to  S. 
J.  Todd  and  O.  K.  Todd  for  life,  with  remain- 
der to  O.  K.  Todd's  bodily  heirs  after  his  Just 
debts  were  paid,  thus  clearly  showing  that  he 
intended  that  his  debts  should  be  paid  out 
of  his  real  estate.  Both  the  life  tenants  and 
remaindermen  acquired  title  burdened  with 
tbe  testator's  debts.  To  the  extent,  therefore, 
of  $727,  the  Citizens'  Bank  of  New  Mberty 
has  a  preferred  claim,  for  which  the  estate 
in  remainder  is  liable. 

[14,1  S]  I.  The  chancellor  allowed  debts 
against  both  the  life  estate  and  estate  in  re- 
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malnder,  aggregating  about  f7,000,  when,  as 
a  matter  of  fact,  the  claims  for  which  the 
estate  In  remainder  was  liable  do  not  exceed 
?3,500  or  $3,600.  The  61-acre  tract  of  land 
brought  $3,873.50,  or  apparently  more  than 
enough  to  pay  the  debts  for  which  the  estate 
In  remainder  was  liable.  Notwithstanding 
this  fact,  the  other  tract  of  281  acres  was 
sold.  It  is  clear,  therefore,  that  more  land 
was  sold  than  was  reasonably  necessary  to 
pay  the  debts  for  which  the  estate  in  remain- 
der was  liable.  When  the  Judgment  was  ren- 
dered one  of  the  remaindermen  was  an  in- 
fant. In  an  action  to  settle  the  estate  of  a 
decedent  in  which  infants  are  interested,  a 
Judgment  directing  a  sale  of  more  land  than 
is  necessary  to  pay  the  debts  will  be  void  as 
to  the  interest  of  the  infants,  unless  the  case 
is  prepared  as  provided  in  the  sections  of  the 
Code  relating  to  the  sales  of  infants'  real 
estate.  Barry  v.  Faln's  Adm'r  et  al.,  172  Ky. 
309, 189  S.  W.  220 ;  Clay's  Guardian  et  al.  v. 
Bice,  172  Ky.  164,  189  S.  W.  11 ;  BUiott  ▼. 
Fowler,  etc.,  112  Ky.  376,  66  S.  W.  849.  Here 
the  case  was  not  so  prepared,  and  the  court 
should  not,  upon  the  showing  made,  have 
ordered  the  sale  of  any  portion  of  the  281- 
acre  tract  of  land.  Since  it  was  necessary  to 
sell  the  61-acre  tract  of  land,  the  reversal  of 
the  Judgment  of  sale  will  not  affect  the  title 
of  the  purchaser  of  that  tract, 

[16]  J.  One  In  the  occupancy  of  land  in 
which  he  has  an  estate  for  life  is  entitled  to 
a  homestead  therein.  Bobiuson  ▼.  Smithey, 
80  Ky.  636;  Snter  t.  Quarles,  68  S.  W.  990, 
22  Ky.  Law  Bep.  1080. 

[1 7]  K.  On  the  return  of  the  case  the  court 
will  allot  to  Mrs.  S.  J.  Todd  a  homestead  In 
the  281-acre  tract  of  land  of  the  value  of 
$1,000,  and  not  such  a  quantity  of  land  that 
her  life  estate  therein  would  be  worth  $1,000. 
McDowell  V.  Grubbs,  116  Ky.  761,  76  S.  W. 
846.  He  will  then  order  her  life  estate  tn  the 
rest  of  the  land  sold  for  the  purpose  of  pay- 
ing her  debts.  He  will  not  order  the  estate 
in  remainder  in  said  tract  belonging  to  Fred 
H.  and  Mary  Todd  sold,  except  upon  a  clear 
showing  that  it  is  necessary  to  do  so  to  dis- 
charge obligations  for  which  such  estate  in 
remainder  is  liable. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


B.  BUBLEIGH  &  SONS,  Inc.  T.  OVERTON. 
(Court  of  Appeals  of  Kentuclcy.    Jan.  6,  1917.) 

1.    liOQB      AND      LOOGINQ      ^=93(15) — SaLE      OF 

TlHBKB— Bbeach— Measubk    OF    Dauaoes— 

Uncut  Txmbeb. 
Where  defendant  buyer  refused  to  accept 
timber  still  upcut  from  plaintiff  seller,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  what  it  would  cost  plaintiff 
to  complete  ttie  work,  the  defendant  not  being 
entitled  to  have  deducted  therefrom  the  value  ol 
the  standing  timber. 

[Ed.   Note.— For   other   cases,   see   Logs   and 
Ijogging.  Cent.  Dig.  (  12 ;  Dec.  Dig.  <S=»3(16).] 


2.  Damagfs  «=»62(4)— BBDTTcnoir  or  T»b»— 
Ddtt  of  Irjubed  Fakr— Breach  of  Con- 

TBACT. 

One  injured  by  violation  of  an  agreement  to 
do  a  specific  act  is  not  ordinarily  required  to 
seek  and  perform  other  contracts  and  thereby 
reduce  the  loss  to  the  original  contract  breaker. 
[Ed.  Note. — For  other  cases,  sea  Damages, 
Cent  Dig.  {|  128-131;  Dec.  Dig.  <8=»62(4).] 

3.  Logs  and  Loaama  «=s>8(16) — Saue  of 
Timbeb— Seller's  Beuxdieb— Aduissibii.- 
rry  of  Evidence. 

In  action  for  breaching  a  contract  to  pur- 
chase timber,  plaintiff's  testimony  that  defend- 
ant's manager  admitted  tlie  logs  conformed  to 
the  contract  requirements  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {  12;  Dec.  Dig.  «=»3(16).] 

4.  Logs  and  Logging  €=33(15)— Sale  of 
TiHBER  —  Seller's  Remediss^Sotticienct 
of  Evidence. 

Evidence  of  plalatiir  and  admissions  of  de- 
fendant's af ent,  held  sufficient  to  sustain  find- 
ings for  plamtiff  in  suit  for  breach  of  a  contract 
to  purchase  timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {  12;  Dec.  Dig.  <8=»3(16).] 

5.  Loos  AND  LoooiNQ  $=>3(15)— Saxe  or 
TniBEB— Breach  bt  Purchaser— Mkasdrs 

OF    DaMAOBS— TDfBEB   DbUVBBBD. 

The  measure  ot  damages  for  refusal  of  pur- 
chaser to  accept  timber  delivered,  is  the  con- 
tract price,  less  any  amount  paid  thereon. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Oent.  Dig.  1 12;  Dec.  Dig.  «=s>8(lS).] 

6.  Loos  AND  LoGoiNO  $=>S(16)— Sale  of 
TncBBB— Brkach  by  Purchaser— Mkasubb 
OF  Dakages— Unokuverkd  Tocbeb. 

Where  defendant  buyer  breached  a  timber 
sales  contract  by  refusing  to  permit  perform- 
ance, the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  reaaomafale 
oost  to  plaintiff  of  performance. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §  12;  Dec.  Dig.  <&»3(15).J 

7.  Affbal  and  Error  4=31068(4)— Habkless 
Ebbor— Instructions— Cuke  bt  Verdict. 

An  erroneous  instruction  on  the  measure  of 
damages  for  breadiing  a  timber  purchase  con- 
tract did  not  prejudice  defendant  buyer,  where 
the  verdict  was  no  more  than  the  uncontradicted 
proof  and  the  correct  measure  of  damages  au- 
thorise. 

[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  {  4228;  Dec.  Dig.  <8=>1068(4).] 

8.  Logs  and  Logging  «=>3(15)— Sauc  of 
Timbeb— Breach  bt  Pubouassb— Mxabttrx 
OF  Damages— Expenditures. 

Where  defendant  buyer  breached  a  timber 
purchase  contract  by  refusing  to  permit  plain- 
tiff to  cut  the  timber,  plaintiff  cannot  recover 
for  expenditures  made  on  logs  cut,  but  not  de- 
livered, in  addition  to  the  difference  between 
contract  price  and  the  reasonable  cost  of  per- 
forming the  contract 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  12;  Dec  Dig.  «=33(16).] 

9.  Appeal  and  Ebbob  4=91140(4)— Affibh- 
ance— Beuission  of  Pabt  of  Auount  Be- 

■  covered. 

Where  items  constituting  the  damages  re- 
covered are  separable  and  plaintiff  recovered 
the  full  amount  claimed,  the  court  may  elimi- 
nate the  item  improperly  included  and  direct  a 
judgment  for  the  proper  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4486;  Dec  Dig.  «=»1140 
(4).] 
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Appeal  from  Clrcoit  Court,  HopUna 
Ooonty. 

Action  by  G.  B.  Overton  against  R.  Bnr- 
lelgh  &  Sons,  Incorporated.  Judgment  for 
plaintiff  and  defendant  appeals.  Beversed 
and  remanded,  with  InBtructlons. 

Luke  A.  Teague  and  Cbas.  O.  Franklin, 
botb  of  Madlaonvllle,  tot  appellant  J.  A. 
Jonson,  of  MadlsonvUle,  for  appellee. 

HILliSai,  J.    Hie  appellant,  R.  Burleigh 
&  Sons,  Incorporated,  Is  engaged  In  manu- 
fitcturlng  axe  and  pick  handles  from  ash, 
oak,  and  hickory  timber,  at  Its  factory  at 
Dawson  Springs,  Ky.     The  petition  alleges 
that  on  or  aboat  Marcb  26,  1916,  the  plaln- 
tlfl,  Orerton,  orally  sold  to  the  appellant  all 
tbe  ash   timber  suitable  for   making   axe 
handles,  on  a  tract  of  80  acres  of  land  In 
Christian  tionnty,  known  as  the  Bass  land. 
The  timber  was  to  be  stral^t  grained  and 
free  from  knots,  and  6  Inches  and  over  in 
diameter,  to  be  cut  into  Mocks  and  deUvered 
on  the  railroad  at  Bakersport,  Ky.,  where 
they   were  to   be   received,   injected,   and 
paid  for  by  appellant,  at  (8  per  cord.    Tbo 
petlticm  further  alleges  that  pleintUT  out  Into 
blocks  and  placed  on  the  rallrioad  at  Bakers- 
port  26  cords  of  the  timber;  that  he  had  869 
logs  cut  and  In  the  river,  leaving  660  trees 
standing  upon  the  Bass  land  and  yet  to  be  cut 
and  delivered,  under  tbe  contract,  bat  that 
the  appellant  refused  to  accept  or  pay  for 
the  25  cords,  and  repudiated  the  contract  as 
to  the  logs  and  trees.    The  petltkni  also  al> 
leges  that  the  timber  in  the  logs  would  make 
42  cords,  while  the  timber  In  tte  standing 
trees  would  make  152  cords,  or  a  total  of  194 
cords  of  timber  undelivered.    Some  time  in 
April,  1916,  Overton  requested  tbe  appellant 
to  have  its  inspector  inspect  and  receive  the 
25  cords  which  had  been  delivered  at  Bakers- 
port;    and  he  alleges  that  Dockery,   appel- 
lant's Inspector,  did  inspect  the  timber  and 
approved  it,  but  that  under  his  Instmctions 
from  appellant,  Dockery  declined  to  receive 
any  part  of  the  timber  whldi  was  under  8 
Inches   in  diameter,  oiaiTntng  that  its  con- 
tract with  Overton  called  for  timber  9  Inches 
or  more,  in  diameter,  although  he*wa8  willing 
to  relax  that  provision  of  the  contract  and  re- 
eelve  all  timber  that  was  8  inches  and  over 
in  diameter.     The  proof  shows  that  about 
one-third  of  the  25  cords  of  timber  delivered 
at  Bakersport  was  under  8  Inches  in  di- 
ameter.    Consequently,  as  each  party  stood 
upon  his  own  interpretation  of  the  contract — 
the  api>ellant  refusing  to  accept  any  timber 
under  8  inches  in  diameter,  and  Overton  re- 
fusing to  deliver  any  of  the  timber  unless- 
appellant  should  take  all  that  was  5  inches 
and  over  In  diameter — ^no  part  of  the  25  cords 
of  timber  was  accepted   by   the  appellant 
Overton    brought  this  action   for  damages, 
dalmlng  (1)  f200,  the  purchase  price  of  the 
25  ooFds    delivered  at  BakerspOrt;    (2)  the 
net  profits  on  the  IM  cords  c(»talned  in  tbe 


logs  In  the  river  and  in  the  standing  trees, 
at  12.85  per  cord,  aggregating  1662.80;  and 
(8)  60  cents  per  cord  ($21.00),  which  he  al- 
leged he  had  expended  on  the  869  logs  (42 
cords)  in  the  river,  making  a  total  claim  of 
9773.80. 

It  will  thus  be  noticed  that  the  petition 
presents  the  following  three  items  of  dam- 
ages: 

(1)  26    cords    delivered,    at    $8.00   per 

cord   $200  00 

(2)  360  logs  (42  cords)  cut  and  in  the 
river,  and  660  standing  trees  0.52 
cords),  making  a  total  of  104  cords,  at 

(2.86  per  cord,  profit 662  80 

(8)  RO  cents  per  cord  expended  on  42 
cords 21  00 

Total    $773  80 

After  traversing  the  allegations  of  the  pe- 
tition, the  answer  alleges  that  under  the  con- 
tract with  Overton,  defendant  agreed  to  buy 
all  the  ash  timber  on  the  Bass  land  which 
was  not  less  than  9  Inches  in  diameter,  3  feet 
long,  free  from  knots  and  straight  grained,  to 
be  delivered  at  Dawson  Springs,  and  that  de- 
fendant reserved  the  right  to  atop  accepting, 
receiving,  or  paying  for  said  timber  at  any 
time  it  saw  fit  to  do  so,  and  that  it  notUled 
plaintifr  to  stop  cutting  and  delivering  the 
timber  before  any  of  it  had  been  cut  And 
the  answer  further  alleged  that  tbe  timber 
was  not  up  to  the  contract  grade.  The  reply 
traversed  tbe  affirmative  allegations  of  the 
answer;  and,  by  an  amended  petition,  Over- 
ton alleged  that  be  bad  made  dlUgent  efforts 
to  sell  the  cut  timber  within  a  reasonable 
time  after  appellant's  refusal  to  accept  it, 
but  that  it  was  worthless  and  unsalable  by 
reason  of  the  fact  that  It  had,  in  the  mean- 
time, become  water-soaked  and  worm-eaten. 
Upon  a  trial  before  a  Jury,  Overton  recovered 
a  verdict  and  Judgment  for  $773.80.  The  de- 
fendant appeals. 

For  reversal,  it  Is  Insisted  (1)  that  tbe  ver- 
dict is  not  supported  by  the  evidence;  and 
(2)  that  Instruction  No.  6,  fixing  the  measure 
of  damages,  was  erroneous. 

As  to  the  first  ground,  whUe  appellant  con- 
cedes that  the  plaintiff's  case  is  sustained  by 
the  testimony  of  the  plaintiff  alone,  it  Insists 
that  plalntlfl's  proof,  when  considered  as  a 
whole,  falls  to  sustain  the  amount  of  the 
verdict  This  is  true  In  part  although  the 
criticism  cannot  be  said  to  apply  to  the  prin- 
cipal items  of  plalntlfl's  claim,  as  appellant 
contends. 

[1]  Overton  testified  that  the  price  of  the 
timber,  the  cutting  of  the  trees,  and  the 
sawing  and  delivery  would  cost  him  $5.16  per 
cord,  which  would  leave  him  a  profit  of  $2.- 
85  per  cord.  He  further  testified  that  the 
ash  timber  In  the  650  standing  trees  (152 
cords)  was  worth  $1J25  per  cord.  From  this 
it  Is  argued  that  Overton's  loss  was  only  the 
difference  between  $2.85  and  $1.25,  or  $1.60 
per  cord,  while  the  Jury  allowed  him  $2.86 
per  cord.  Under  this  view  of  the  case,  appel- 
lant contends  that  according  to  Ore 
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own  testimony,  his  recovery  should  have  been  i 
limited  to  $677.20.  This  argument,  however, 
rests  upon  the  theory  that  since  Overton  still 
owns  the  650  trees^  the  defendant  should  be 
given  credit  for  their  value.  This  argu- 
ment, however.  Is  unsound,  since  the  measure 
of  damages  In  a  case  of  this  character  Is  the 
reasonable  profit  which  the  plaintiff  might 
have  made  under  his  contract,  to  be  ascer- 
tained by  fixing  the  difference  between  the 
contract  price  and  what  It  would  cost  the 
plaintiff  to  complete  the  work,  according  to 
the  contract  Horn  v.  Carroll,  90  S.  W.  559, 
28  Ky.  liaw  Rep.  839;  Eollerbach  &  May 
Contract  Co.  v.  Wilkins,  130  Ky.  54,  112  S. 
W.  1126 ;  Stearns  Lumber  Co.  v.  Inman,  164 
Ky.  253,  157  S.  W.  23 ;  Owensboro  Shovel  & 
Tool  Co.  V.  Moore,  154  Ky.  431,  157  S.  W. 
1121;  Langstaff-Orm  Mfg.  Co.  v.  Wllford,  160 
Ky.  733, 170  S.  W.  1. 

[2]  This  is  not  a  case  involTlng  personal 
services,  where  the  party  injured  in  person  or 
property  is  required  to  exercise  reasonable 
care  and  diligence  to  avoid  loss  or  to  mini- 
mize the  resulting  damage.  On  the  contrary, 
the  damages  In  a  case  of  this  diaracter  may 
be  said  to  be  fixed  by  the  law  of  the  contract 
the  moment  tt  is  broken,  and  cannot  be  al- 
tered by  collateral  drcnmstances  independ- 
ently of,  and  totally  disconnected  from,  the 
loss,  and  from  the  party  occasioning  It  As  a 
general  rule,  one  who  is  injured  by  a  viola- 
tion of  an  agreement  to  do  a  specific  act,  not 
necessarily  involving  personal  services,  is  not 
required  to  seek  and  perform  other  contracts 
for  the  benefit  of  one  who,  by  breaking  faith 
with  him,  has  caused  the  Injury.  8  R.  C.  L. 
p.  445;  SulUvan  v.  McMillan,  37  Fla.  134, 
19  South.  340,  53  Am.  St  Rep.  239;  Camer- 
on V.  White,  74  Wis.  425,  43  N.  W.  155,  6  L. 
R.  A.  495;  Harness  v.  Kentucky  Fluor  Spar 
Co.,  149  Ky.  65,  147  8.  W.  934,  Ann,  Cas. 
1914A,  803,  and  note. 

[3]  Furthermore,  the  dedaraflon  of  Dock- 
ery,  appellant's  inspector,  to  the  effect  that 
the  25  cords  delivered  at  Bakersport  were 
satisfactory  and  compiled  with  the  contract, 
was  competent  evidence  to  show  that  the  25 
cords  were  satisfactory  and  complied  with  the 
contract  Worthlngton  v.  Gwin,  119  Ala.  44, 
24  South.  739,  43  L.  R.  A.  386.  The  fact  that 
Dockery  contradicted  Overton  and  two  other 
witnesses  upon  this  point  goes  only  to  the  ef- 
fect of  his  statement,  not  to  its  competency. 

[4]  The  testimony  of  Overton  and  the  ad- 
missions of  Dockery  sustained  plaintiff's  case. 

The  first  four  Instructions  presented  to  the 
Jury  the  respective  claims  of  the  plaintiff 
and  the  defendant  as  to  what  the  contract 
was,  directing  them  to  find  for  the  plaintiff 
in  case  they  should  believe  the  plalntlfCs  ver- 
sion was  the  true  one ;  otherwise,  to  find  for 
the  defendant 

The  fifth  Instruction,  which  Is  the  only  one 
complained  of,  reads  as  follows: 

"The  court  instructs  the  jury  that  U  they 
find  their  verdict  for  the  plaintiff,  they  will 
award  him  auch  sum  in  damages  as  they  may 


believe  from  the  evidence  wHl  reasonably  and 
fairly  compensate  plaintiff  for  such  loss,  il  any, 
as  be  sustained  by  defendant's  breach,  not  ex- 
ceeding what  would  have  been  the  reasonable 
value,  at  the  contract  price,  of  all  the  ash  tim- 
ber contracted  for  and  not  taken,  less  the  rea- 
sonable expense  of  cutting,  preparing,  and  de- 
livering at  Bakersport  in  ail  respects  accord- 
ing to  the  contract,  and  not  to  exceed  $773.80, 
the  sum  claimed  in  the  petition;  bnt  oie  jury 
cannot  award  plaintiff  any  sum  on  account  of 
the  timber  not  actually  delivered  at  Bakersport, 
unless  you  should  further  believe  from  the  evi- 
dence that  the  plaintiff  was  ready,  willing,  and 
able  to  deUver  same  at  Bakersport  in  all  re- 
spects according  to  the  agreement" 

[S,  6]  It  will  be  noticed  that  this  Instruc- 
tion places  all  of  the  timber,  the  oncut  as 
well  as  the  cut  timber,  upon  the  same  basis, 
by  directing  the  damages  to  be  calculated 
at  the  contract  price,  less  the  reasonable  ex- 
penses of  cutting,  preparing,  and  delivering 
the  timber  at  Bakersport  In  this  respect 
we  think  the  Instruction  was  erroneous,  since 
the  measure  of  damagea  applicable  to  the 
timber  not  cut  differs  from  that  applicable 
to  the  timber  that  had  been  cut  and  deliv- 
ered at  Bakersport  If  the  cMitract  was,  as 
claimed  by  Overton,  and  he  compiled  with 
It  In  so  far  as  It  related  to  the  25  corda  de- 
livered at  Balcenvort,  the  measure  of  dam- 
ages as  to  that  portion  of  the  timber  was 
the  contract  price,  less  any  sum  which  the 
defendant  may  have  paid  thereon.  Bat,  if 
the  Jury  adopted  plaintiff's  verston  of  the 
contract,  and  the  defendant  breadied  it  by 
refusing  to  permit  the  plaintiff  to  carry  It 
out  though  plaintiff  was  ready,  willing,  and 
able  to  do  so,  the  measure  of  damages  up- 
on the  undelivered  timber  was  the  differ- 
ence between  the  contract  price  and  the  rea- 
sonable cost  to  Overton  of  carrying  out  the 
contract.  Langstaff-Orm  Mfg.  Co.  v.  Wll- 
ford, 160  Ky.  787,  170  S.  W.  1,  and  cases 
supra. 

[7]  But  the  Instruction,  although  It  was 
erroneous  In  so  far  as  It  applied  to  the  25 
cords  that  were  delivered  at  Bakersport,  was 
not  prejudicial  to  appellant  since  the  appel- 
lee recovered  only  $200  upon  that  item,  and 
under  the  uncontradicted  proof  and  the  law 
upon  the  measure  of  damages,  he  was  enti- 
tled to  recover  that  amount  if  anything. 

[8]  The  Item  of  50  cents  per  cord,  alleged 
to  have  been  expended  on  42  cords  contain- 
ed In  the  359  logs,  cut  but  not  delivered,  was 
not  proved,  and.  If  proved,  it  has  no  proper 
place  in  this  case,  tmder  the  contract  No- 
where in  the  pleadings  or  In  the  proof  is 
this  charge  explained,  or  Jxistifled,  although 
It  amounted  to  $21  and  was  carried  Into  the 
verdict  For  breach  of  contract  the  measure 
of  damages  is  the  net  value  of  the  contract 
or  what  would  have  been  realised  had  the 
contract  been  performed.  This,  In  full,  cov- 
ers actual  outlay  and  anticipated  profits. 
When  profits  are  sought,  a  recovery  for  out- 
lay is  included,  and  something  more.  That 
something  is  the  profits.  If  the  outlay  equals 
or  exceeds  the  amount  to  be  recovered,  there 
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can  be  no  profits.  V.  S.  y.  Beban,  110  U.  S. 
345,  4  8ap.  Ct  81,  28  L.  BJd.  168.  So  when 
the  court  told  the  Jury  that  plalntlfl's  meas- 
ure of  damages  was  the  dlfleienoe  between 
the  contract  price  and  what  it  would  cost 
the  plaintiff  to  perform  bis  contract,  It  neces- 
sarily included  this  daim  of  60  cents  per 
cord  as  a  part  of  that  cost,  and  the  separate 
allowance  thereof  by  the  jury  constituted 
double  damages,  to  tbnt  extent. 

[9]  It  Is,  however,  a  well-established  rule 
In  this  Jurisdiction  that  whwe  the  items  con- 
stituting the  damages  recovered  are  sepa- 
rable, so  that  the  court  may  eliminate  those 
Improperly  recovered,  it  may  do  so,  and  di- 
rect a  Judgment  for  the  proper  amount. 
Lexington  By.  Oo.  v.  Johnson,  139  Ky.  323, 
122  S.  W.  830;  Louisville  Water  Co.  v. 
Scboltz,  140  Ky.  438,  131  S.  W.  192;  0.  &  O. 
Ry.  Co.  ▼.  Meyers,  160  Ky.  841,  151  8.  W.  19; 
Sturgeon's  Adm'r  v.  McOortle,  168  Ky.  11, 
173  S.  W.  149.  As  the  plaintiff  recovered 
the  full  amount  claimed  under  the  three 
lUsEOB  of  damages  set  forth  in  the  petttlon, 
this  item  of  |21  is  clearly  s^»arable  and  will 
be  eliminated  as  improperly  recovered. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  the  dreult  court  to 
enter  a  Judgment  in  favor  of  the  plaintiff 
for  $75Z80,  with  interest  thereon  from  Oc- 
tober 16,  1815,  the  day  the  voidlct  was  ren- 
dered.   liGxlngton  By.  Oo.  v.  Johnson,  supra. 

Since  costs  follow  tbe  Jn^pnents,  the  de- 
fendant will  pay  all  costs  In  the  circuit 
court,  and  tbe  plaintiff  will  pay  all  costs  In 
this  court. 


WBST  KENTUCKY  GbAh  CO.  et  al.  v. 
HBADY'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Jan.  4,  1917.) 

1.  Mastbb  and   SravANT  «=»187(2)— Nkou- 
OENCK  or  Mastbbp-Opkbatuts  Coal  Cass. 

A  ooal  mining  company  was  not  negligent  in 
bringing  empty  railroad  coal  cars  down  an  in- 
clinM  track  for  loading  at  the  tipple  at  a  rate 
of  some  six  miles  an  hour  by  having  its  employs 
start  them,  up  the  incline,  with  a  pinch  bar; 
gravity  bringing  them  down. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  289,  270,  274,  277,  278; 
Dec  Dig.  «S=>137(2).] 

2.  Masteb  and  Sebvant  «3>286(1S)— Dtttt  of 
Sebvaict— Okdikabt  Gabi. 

Tbe  employ^  of  a  coal  mining  company, 
whose  work  was  to  move  with  a  pinch  bar  load- 
ed railroad  cars  from  under  the  tipple  and  to 
pot  empty  cars  in  place  for  loading  as  they  were 
sent  to  him  down  an  inclined  track  by  another 
employs,  was  required,  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  to  keep  a  lookout 
for  the  movement  of  the  empty  cars  coming  down 
tbe  incline. 

[Ed.  Note.— IV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  739;  Dec.  Dig.  ®=3 
238(15).] 

3.  Mastkb  and  Sebvant  ®=»217(26)— Abbttmp- 
TioN  OF  Risk— INJ-DBT  by  Cars. 

Where  the  employe  of  a  coal  mining  compa- 
ny, whose  work  was  to  move  loaded  railroad 


cars  from  under  the  tipple  and  place  for  loading 
empty  cars  sent  to  liim  down  an  incline,  must 
have  Iieard  the  noise  of  a  collision  between  cars 
coming  down  the  incline  and  a  car  standing  on 
the  track,  but  nevertheless  went  between  two 
cars  on  the  track  and  was  crushed,  he  assumed 
the  risk  of  injury,  and  the  coal  company  was  not 
liable. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  595;  Dec  Dig.  <S=> 
217(26).] 

Appeal  from  Circuit  Court,  Webster 
County. 

Suit  by  Ross  H.  Heady's  administrator 
against  the  West  Kentucky  Coal  Company 
and  another.  From  a  Judgment  for  plaintiff 
against  both  defendants,  they  appeal.  Judg- 
ment reversed,  with  directions  to  grant  new 
trial,  and  to  direct  verdict  for  defendants  If 
the  evidence  is  the  same. 

Barret,  Allen  &  Attklsson  and  Eugene  B. 
Attklsson,  all  of  Louisville,  AUen  &  Allen,  of 
Morganfield,  and  Baker  &  Baker,  of  Dixon, 
for  appellants.  O'Doherty  &  Tonta,  of  Louis- 
ville, for  appellee. 

OARBOLL,  J.  At  a  tipple  at  one  of  the 
appellant  company's  mines  at  Wheatcroft, 
in  Webster  county,  Ross  Henry  Heady,  while 
engaged  at  work  for  the  coal  company,  was 
crushed  to  death  between  the  couplings  of 
two  railroad  coal  cars,  and  in  this  suit  by 
Ids  administrator  to  recover  damages  for  his 
death  there  was  a  Judgment  for  $3,200 
against  tbe  ooal  company  and  the  appellant 
WUliam  Owens,  through  whose  negligence, 
as  alleged,  the  accident  hai^ened. 

On  this  appeal  several  grounds  for  a  re- 
versal are  relied  on ;  but,  as  we  have  reach- 
ed the  conclusion  that  the  peremptory  In- 
struction asked  by  counsel  for  the  coal  com- 
pany and  Owens  should  have  been  given  by 
the  court,  we  may  confine  this  opinion  to  a 
statement  of  the  reasons  that  Induce  us  to 
believe  that  the  administrator,  as  plaintiff 
below,  failed  in  his  evidence  to  make  out  a 
case  for  the  Jury. 

At  the  time  of  the  death  of  Heady,  a 
bright,  intelligent,  capable  young  man  who 
had  been  working  at  and  about  the  tipple 
in  woilk  of  various  kinds  for  a  year  or  more, 
he  was  employed  to  move  cars,  after  they  had 
been  loaded,  from  under  the  tipple  and  to 
put  in  place  of  the  loaded  cars  empty  cars. 
This  work  he  performed  with  an  implement 
known  as  a  pinch  bar,  which  he  placed  on  tbe 
rail  under  the  wheel  and  by  pressure  on 
the  handle  started  the  standing  car  or  cars 
in  motion,  and  tbe  cars,  after  being  put  in 
motion  by  this  effort,  ran  of  their  own  mo- 
mentum to  tbe  place  ft  was  desired  they 
should  stop,  as  tbe  track  was  on  a  down- 
grade in  the  direction  In  which  the  cars  were 
moved. 

Some  half  a  dozen  men,  or  probably  a 
few  more,  were  engaged  In  work  about  the 
tipple,  and  each  of  these  men  had  separate 
duties  to  perform.     The   tipple   into   which 
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the  coal  was  dumped  after  being  brought 
from  the  mine  In  little  cars  was  elevated 
above  the  railroad  track,  and  the  coal  when 
dumped  into '  the  tipple  from  the  mine  cars 
was,  by  a  process  not  necessary  to  explain, 
emptied  Into  the  railroad  cars  standing  on 
the  track  Immediately  underneath  the  tipple'. 
The  tipple  and  tracks  were  so  arranged  that 
three  cars  could  be  loaded  at  the  same  time, 
but  at  the  time  of  the  accident,  only  one  car 
was  being  loaded,  and  the  loading  of  this 
car  was  In  charge  of  a  man  named  Walker. 
Standing  on  the  track  and  Immediately  east 
of  and  against  the  car  being  loaded  there  was 
an  empty  coal  car  to  take  the  place  of  the  one 
being  lo&ded  when  it  had  been  loaded,  and 
standing  In  this  empty  car  at  the  east  end  of 
It  was  Buck  Heady,  the  father  of  Ross  Henry 
Heady,  whose  duty  It  was  to  bring  the  empty 
cars  from  a  siding  several  hundred  yards  ott 
down  to  the  tipple  as  they  were  needed.  Be- 
tween BO  and  75  feet  east  of  the  empty  car 
In  which  Buck  Heady  was  standing  and  that 
wlU  be  designated  as  car  2,  there  was  anoth- 
er empty  coal  car  standing  on  the  same  track, 
and  this  car  will  be  designated  as  car  3. 
About  350  yards  east  of  car  No.  3  and  on  the 
same  track,  there  were  standing  two  empty 
coal  cars. 

At  the  time,  however,  that  young  Heady 
was  killed,  William  Owens,  the  appellant, 
acting  as  he  claims  for  and  at  the  request  of 
Buck  Heady,  \mdertook  to  and  did  bring 
these  two  empty  coal  cars  down  to  the  place 
at  which  It  was  Intended  to  stop  them  near 
the  tipple.  To  bring  these  two  cars  down  the 
track  towards  the  tipple  it  was  only  neces- 
sary to  release  the  brakes  and  give  tbem  a 
little  start  with  a  pinch  bar,  whereupon  they 
would  roll  of  their  own  momentum  On  the 
downgrade  from  the  place  where  they  were 
started  to  the  tlppje.  It  might  here  be  said 
that  Buck  Heady  denies  that  he  gave  Owens 
any  directions  or  instructions  whatever  to 
bring  these  two  cars  down,  although  Owens 
says  be  did. 

The  case  for  the  administrator  was  put  up- 
on the  ground  that  Owens  was  acting  in  the 
capacity  of  tipple  foreman,  or,  at  any  rate. 
Was  an  employe  of  the  company  superior  In 
authority  to  Ross  Henry  Heady,  and  that  the 
death  of  Heady  was  caused  by  his  negligence 
In  falling  to  exercise  ordinary  care  to  keep 
the  cars  as  they  came  down  the  track  under 
control  and  to  keep  a  reasonable  lookout  for 
persons  on  the  track;  and  it  was  upon  this 
theory  that  the  case  for  the  plaintiff  went 
to  the  Jury. 

The  evidence  upon  the  subject  whether 
Owens  was  superior  in  authority  to  or  a  fel- 
low servant  of  Ross  Henry  Heady  and  the 
other  men  working  at  the  tipple  Is  very  con- 
flicting; but.  In  the  view  we  have  of  the 
case,  the  relation  he  occupied  is  not  impor- 
tant, and  so  we  may  assume  that  he  was 
superior  in  authority  to  Ross  Henry  Heady. 

On  what  some  of  tlie  witnesses  say  was  the 
left  side  of  the  track  and  near  the  east  end 


of  car  2,  there  was  a  large  rock  situated 
about  eight  feet  from  the  track,  and  on  this 
large  rock  Boss  Henry  Heady  was  seen  sit- 
ting a  few  moments  before  he  was  killed  by 
being  crushed  between  the  coupling  on  the 
east  end  of  car  2  and  the  coupling  on  the  west 
end  of  car  8,  when  car  3,  which  had  beat 
standing  some  60  or  75  feet  from  car  2,  was 
pushed  against  car  2  by  the  two  cars  that 
Owens  brought  down  when  these  two  cars 
strudc  the  east  eaA  of  car  S.  There  is  some 
dispute  in  the  evidence  as  to  the  speed  at 
which  the  two  cars  Owens  brought  down  were 
running  when  they  struck  car  3  and  shoved 
it  against  car  2,  and  also  the  speed  at  which 
car  3  was  ruBoing  when  it  bumped  into  car 
2.  Some  of  the  witnesses  say  that  these  two 
ears  came  down  the  track  at  a  speed  of  about 
six  miles  an  hour,  while  others  say  about 
two  miles  an  hour;  but  that  these  cars 
at  no  .time  were  running  at  a  high  rate  of  • 
speed  Is  made  plain  by  the  physical  fact  that 
the  car  being  loaded,  and  which  was  held  In 
place  by  a  wooden  chock  placed  on  the  rail 
under  the  wheel,  was  not  removed  from  its 
position  when  car  S  struck  car  2,  which  was 
coupled  to,  or,  at  any  rate,  was  standing 
against,  the  car  being  loaded.  It  might  also 
be  here  noticed  that  Owens  testified  that  he 
did  not  see  Boss  Henry  Heady  at  any  time 
while  be  was  bringlBg  down  the  cars,  nor 
did  he  give  any  warning  of  their  movemoit. 
He  says  that  he  was  standing  <«  the  plat- 
form bettfeen  the  two  cars  be  was  bringing 
down,  as  the  brakes  for  eacb  car  were  at 
that  place,  while  Buck  Heady  says  he  was  on 
the  rear  end  of  the  last  car.  But  where  he 
was  situated  on  tlte  cars  is  not  so  material 
unless  he  was  under  some  duty  to  give  notice 
of  the  approach  of  the  cars  to  any  pers<m 
who  might  be  on  or  about  the  track. 

For  what  purpose  Ross  Henry  Heady  left 
the  rock  on  which  he  was  sitting  and  went 
between  cars  2  and  3  Just  a  moment  before 
they  came  together,  the  record  does  not  dis- 
close. He  may  have  gone  between  the  cars 
for  the  purpose  of  closing  the  Imuckle  pin 
on  the  east  end  of  car  2,  as  It  was  a  itart  ot 
his  duty  to  do,  or  he  may  have  started  across 
the  trade  to  get  his  pinch  bar,  which  was 
lying  on  the  <vposlte  side  of  the  track  from 
where  he  had  been  sitting.  Bui;,  whatever  his 
purpose  was,  he  unfortunately  happened  to  be 
In  the  middle  of  the  track  when  car  3  struck 
car  2  and  was  caught  between  the  couplings 
of  these  two  cars  and  Instantly  Idlled.  His 
father.  Buck  Heady,  who  was  standing  on  the 
east  end  of  car  2,  almost  directly  over  the 
place  where  his  son  was  killed.  In  teatifylag 
for  the  administrator,  related  what  happened 
at  the  time  of  and  Immediately  preceding  the 
accident  as  follows:  He  said  that  the  car 
underneath  the  tipple  that  was  being  loaded 
was  about  two-thirds  full,  and  that  there 
was  an  empty  car  (car  two)  Just  east  of  and 
against  this  car  that  was  being  loaded,  and 
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that  50  or  75  feet  east  of  car  2  was  an  empty 
coal  car  (car  S). 

"Q.  Where  was  your  boy  the  last  time  yon 
■aw  him  before  he  was  killed?  A.  Sitting  on  a 
rode  on  the  left-hand  aide  of  the  track.  Q.  How 
far  was  that  rock  from  the  track?  A.  Never 
meaaured  it.  Abont  ^ght  feet,  I  would  think. 
Q.  Did  yon  see  him  move  after  that  until  he  was 
cruahed?  A.  No,  sir.  Q.  I  will  ask  yon  wheth- 
er, after  this  car  under  the  tipple  was  loaded, 
your  boy  had  any  dnties  to  perform?  A.  Yea, 
sir;  he  pnt  the  next  one  nnder.  Q.  Before  pnt- 
ting  the  next  one  nnder,  did  he  have  any  duty 
with  reference  to  the  empty  car?  A.  Yes,  sir; 
when  this  one  was  loaded,  I  would  drop '  one 
down,  and  the  boy  would  get  behind  this  empty 
and  pinch  both  the  cars  through.  Q.  Did  he 
have  any  duty  with  reference  to  closing  the 
knuckles  of  the  cars?  A.  It  was  his  duty  to 
keep  the  knuckles  closed  in  order  to  keep  the 
knucldes  from  coupling.  Q.  Did  you  notioe 
where  yonr  boy's  pinch  bar  was  lying  just  be- 
fore tlie  accident?  A.  No,  sir;  I  noticed  it  aft- 
erwards on  the  right-hand  idde  of  the  track  ly- 
ing on  a  tie.  Q.  Where  were  yon  at  the  time 
of  the  accident?  A.  On  the  car  right  over  the 
boy,  the  car  against  the  one  they  were  loading. 
Q.  In  which  direction  were  yon  looking  just 
before  the  accident?  A.  Down  towards  the 
man  that  was  loading  the  cars,  George  Walker. 
Q.  Did  yon  know  that  Owena  was  going  to  bring 
down  any  cars?  A.  No,  sir.  Q.  I  will  ask  you 
what  first  directed  yonr  attmtion  to  Owens  that 
he  was  bringing  them  down?  Did  you  hear  or 
see  anything  that  would  call  your  attention  to 
them?  A.  Not  until  he  struck  the  car  (car  3)  00 
or  75  feet  away.  That  attracted  my  attention. 
Q.  Was  the  noise  of  the  striking  of  the  two 
cars  much  or  a  small  noise?  A.  It  was  right 
smart  noiae.  Q.  Where  was  Owens  at  the  t&te 
the  two  cars  collided  with  this  empty  car  you 
say  was  60  feet  from  yon?  A.  On  the  back  end 
of  the  two  cars  he  was  bringing  down.  Q.  When 
be  collided  with  this  empty  car,  what  happen- 
ed to  the  oar?  A.  He  brought  it  on  down.  Q. 
How  faat  were  the  ears  trayellag  between  the 
time  the  two  cars  struck  the  one  car  and  the 
time  he  collided  with  them?  A.  I  should  think 
six  miles  an  hour.  Q.  Did  yon  know  your  boy 
was  anywhere  on  the  track?  A.  No,  sir.  Q. 
Had  you  seen  him  at  all?  A.  No,  sir.  Q.  If 
yonr  face  bad  been  toward*  Owens  and  you  had 
been  looking  east  on  the  track,  could  you  have 
seen  yonr  boy?  A.  Sure,  I  could;  nothing  to 
hinder  me.  Q.  What  was  it  directed  your  at- 
tention to  the  fact  that  your  boy  was  hurt?  A, 
He  holloaed.  Q.  Where  did  the  outcry  come 
from?  A.  Came  from  under  my  feet  Q.  Up  to 
that  time  did  you  -know  where  your  boy  was? 
A  I  did  not  Q.  Considering  the  distance  the 
ears  ran,  and  the  manner  in  which  they  came 
down  the  incUne,  and  the  speed  at  which  yon 
say  they  came,  could  a  person  of  ordinair  hear- 
ing have  heard  the  cars  approach?  A.  I  think 
not  Q.  Did  you  hear  them?  A.  Not  uatH 
they  struck  the  car.  Q.  Are  you  a  iierson  of 
good  hearing?    A.  Not  extra  good  hearing." 

Walker,  the  only  other  wltnaas  for  the 
plalntUf  except  Key  and  Oakley,  wboae  evi- 
dence it  is  not  Important  to  notice  In  de- 
scribing what  tiai^>ened  when  the  accident  oc- 
curred, said  he  was  on  a  car  which  was  Just 
about  loaded  at  tlie  time  of  the  accident,  and 
that  It  was  a  part  of  his  doty  to  notify  Robs 
Henry  Beady  to  "pinch  down"  cars;  that, 
realizing  that  he  would  need  another,  car  in 
a  few  minutes,  he  tamed  around  so  that  bis 
face  was  In  the  direction  of  Ross  Henry 
Heady,  to  whom  lie  Intended  to  give  a  signal 
to  bring  on  anotiier  car;  that  when  be  turned 


aronnd  he  saw  Ba<^  Heady  sitting  on  the 
east  end  of  the  empty  car  (car  two)  with  his 
bands  on  the  brakes,  and  at  the  same  time 
saw  Owens  coming  down  the  incline  with  the 
empty  cars.  He  further  said  that  Owens, 
when  he  started  down  the  Incline  with  the 
cars,  could  have  seen  Ross  Henry  Heady ;  but 
when  he  (Walker)  looked  he  did  not  see  blm, 
although  he  knew  he  was  at  his  post  of  duty. 

Mrs.  Black,  a  witness  for  the  coal  company, 
said  that  she  was  standing  on  the  porch  of 
a  house  and  had  a  full  view  of  the  premises 
where  the  accident  occurred  and  saw  the 
cars  in  charse  of  Owens  coming  down  the 
track  faster  than  usual,  but  that  they  slow- 
ed down. 

"I  saw  the  l>oy  get  up,  and  be  seemed  to  rush 
out  of  my  sight  behind  the  car,  and  his  father 
holloaed  he  was  killed.    Q.  How  fast  were  they 

foing  at  the  time  you  saw  this  boy  get  up?  A. 
'hey  were  running  about  like  tiiey  usuaJQy  do. 
Q.  In  wbat  direction  did  this  l>oy  go  when  he 
got  up?  A.  He  went  towards  the  cars.  Q. 
Did  you  see  him  go  between  the  cars?  A.  No, 
sir.  Q.  Could  you  say  how  far  the  cars  were 
away  at  the  time  he  got  up  and  started  towards 
the  track?  A.  No,  sir.  Q.  How  soon  was  it 
after  you  saw  him  get  up  and  you  heard  his 
father  holloa?    A.  Didn't  seem  very  long  to  me." 

J.  W.  Mitchell,  an  employ^  of  the  com- 
pany, in  testifying  for  tt,  was  asked  and  said: 

"Q.  Where  were  you  at  the  time  the  accident 
happened?  A.  tJp  in  the  tipple.  Q.  When  did 
you  see  Ross  Henry  Heady  just  prior  to  the 
accident?  A.  I  saw  him  sitting  on  the  well 
reck.  Q.  About  bow  far  from  the  track?  A. 
Some  seven  or  eight  feet  Q.  At  the  time  you 
saw  him  there  at  the  rock,  did  you  see  his  fa- 
ther, Buck  Heady?  A.  No,  sir.  Q.  Where  was 
be?  A.  Sitting  on  the  empty  car  next  to  the 
loaded  car.  Q.  Did  you  see  Mr.  Owens?  A. 
Tea,  sir;  he  was  bringing  two  empties  down. 
Q.  Did  you  see  him  when  he  connected  with 
the  empty  car  (car  3)?  A.  Yes,  sir.  Q.  At  the 
time,  or  about  the  time  the  two  cars  Owens 
was  bringing  down  bumped  into  the  iMrd  emp- 
ty car  (car  three),  did  you  see  Boas  Henry 
Heady,  and,  if  so,  wliat  became  of  him?  A.  He 
got  up  from  off  the  well  rock.  Q.  In  which  di- 
rection did  he  start?  A.  Towards  the  ear  that 
Mr.  Buck  Heady  was  on.  Q.  How  far  had 
the  three  cars  travded  toward  the  tipple  before 
he  got  up  and  started  in  that  direction?  A. 
When  Mr.  Owens  bumped  into  the  other  empty 
car  (car  three),  he  got  up  and  started  toward 
the  other  cars.  Q.  I  believe  you  said  he  was 
going  towards  the  car  on  wl^ch  Buck  Heady 
was  sitting?  A.  Yes,  sir.  Q.  Did'  you  see 
Boss  Henry  Heady  after  he  started  toward  the 
car  on  which  his  father  was  standing?  A.  No, 
sir.  Q.  What  character  of  noise  did  the  cars 
make  when  they  came  in  contact  with  the  third 
car  (car  3)7  A.  Bight  smart  noise.  Q.  Did  you 
hear  that?  A.  Yes,  sir.  Q.  Then,  if  I  under- 
stand you  correctly,  when  those  cars  Mr.  Owens 
was  bringing  bumped  Into  this  car  (car  3)  is 
when  you  saw  Boss  Henry  Heady  get  up  off 
the  rock  and  start  in  this  direction?  A,  Yes, 
sir." 

These  two  witnesses,  Mitchell  and  Mrs. 
Black,  were  the  only  persons  who  saw  Boas 
Hei^ry  Heady  leave  the  rock  on  which  bis 
father  saw  bim  sitting  and  go  towards  the 
track  about  the  time  the  cars  Owens  was 
bringing  dovni  bumped  against  car  three. 

[1]  It  is  further  shown  that  empty  cars 
were  brought  down  this  Incline  in  the  manner 
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that  Owens  was  bringing  them  down  many 
times  each  day  while  the  tipple  was  in  oper- 
ation, and,  while  there  Is  Pome  evidence  that 
these  cars  were  running  about  six  miles  an 
hour,  It  Is  manifest  that  under  the  circum- 
stances the  operation  of  the  cars  at  this  rate 
of  speed,  assuming  they  were  traveling  that 
fast,  was  not  negligence.  There  is  also  some 
evidence  tending  to  show  in  a  vague,  unsatis- 
factory manner  that  the  tracks  at  this  place 
were  crossed  by  the  people  about  the  tipple 
quite  often  during  the  day.  But  there  Is  no 
evidence  that  the  tracks  at  this  place  were 
used  by  such  a  large  number  of  persons  as  to 
put  on  men  bringing  the  cars  down  the  duty 
of  anticipating  the  presence  of  persons  on 
the  tracks,  or  to  take  the  usual  precautions 
required  to  protect'  persons  on  tracks  when 
the  conditions  require  that  a  lookout  t^U 
be  kept  and  warning  given. 

[2]  Nor  is  there  any  evidence  that  it  was 
customary  to  give  any  notice  of  the  move- 
ment of  cars  on  this  incline,  or  to  have  a 
person  stationed  on  the  front  end  for  the 
puiftose  of  warning  any  person  who  might 
happen  to  be  on  or  near  the  track  in  a  place 
of  danger,  or  that  Ross  Henry  Heady  had 
any  right  to  depend  on  any  warning  or  sig- 
nal of  the  movement  of  the  cars.  On  the 
contrary,  the  work  in  which  he  was  engaged 
required  him,  in  the  exercise  of  ordinary  care 
for  his  own  safety,  to  keep  a  lookout  for  the 
movement  of  the  empty  cars  coming  down  the 
incline. 

The  record  is  entirely  silent  on  tbe  sub- 
ject whether  Ross  Henry  Heady  saw  these 
cars  that  Owens  was  bringing  down  as  tbey 
approached  car  8;  but,  whether  he  saw  them 
coming  or  not,  be  could  not  help  hearing  the 
collision  between  these  cars  and  car  3,  as  all 
tbe  witnesses  who  were  inquired  of  on  this 
point  said  they  heard  the  noise  when  these 
two  cars  struck  car  3,  and  several  of  these 
witnesses  were  much  farther  off  from  the 
place  of  collision  than  Heady  was.  And  yet 
after  being  advised  of  tbe  presence  of  these 
cars  by  the  noise  of  tbe  collision,  if  in  no 
other  way,  he  went,  for  some  unexplained 
reason,  between  cars  2  and  3  and  evidently 
close  to  the  east  end  of  car  2,  and  also,  for 
some  unexplained  reason,  failed  to  get  out  of 
the  way  before  car  3  ran  the  distance  of  60 
or  75  feet  and  came  in  contact  with  car  two. 

[3]  Under  the  facts  as  we  have  stated 
them,  we  think  a  peremptory  instruction 
should  have  been  given  for  two  reasons: 
First,  l)ecause  no  negligence  was  shown  on 
the  part  of  Owens  or  in  the  movement  of  the 
cars  down  the  incline;  and,  second,  because 
Ross  Henry  Heady,  who  should  have  taken 
notice  of  tbe  movement  of  cars  on  this  in- 
cline, voluntarily  left  a  place  of  safety  and 
went  into  a  place  of  danger  at  a  time  when 
be  knew,  or  should  luive  known,  that  car 
3  would  bump  into  car  2. 

Therefore,  the  Judgment  is  reversed,  with 
directions  to  grant  a  new  trial,  and  if  there 


is  another  trial,  and  the  evidence  Is  snbstan- 
tially  tbe  same  as  appears  in  this  record,  the 
court  will,  at  the  conclusion  of  all  the  evi- 
dence, direct  the  Jury  to  find  a  rerdlct  for 
the  defoidants. 


CITY  OF  liODISVILLH  v.  CliARK  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  4,  1917.) 

Taxation  «=>689  —  Cobbboxion  or  Asskbb- 

icERr— Tuu;  roR  Oobbeotion. 
Ky.  St  i  2091,  provides  that  if  property  ia 
assessed  in  other  than  the  owner's  name  the 
city  assessor  shall  make  the  correction  for  cur- 
rent or  preceding  years,  and  the  remedies  of 
sections  2997  and  3000,  inclusive  shall  attach. 
Section  2986  provides  that  no  omission  of  the 
owner's  right  name  shall  impair  die  asBeBsment 
if  tbe  land  is  deaignated  in  assessment  books  by 
its  corresponding  number  and  block  on  the 
map.  Section  ^91  also  provides  that  when 
any  lands  are  not  assessed  in  anv  one  year, 
they  may  be  asaeesed  r«troq;>ectiveIy  not  later 
than  five  years  thereafter,  but  the  lien  accruing 
to  the  city  shall  not  prejudice  the  right  (^  pur- 
chasers acquired  in  the  meantime,  and  that  any 
persMi  retrospectively  Bsseseed  may  within 
thirty  days  file  complaint  which  under  section 
2902  is  to  be  investigated  by  tbe  board  of  equali- 
sation, which  must  approve  or  reduce  th»  aaeess- 
ment  Section  4021  gives  the  ta:dng  district 
a  lien  for  five  years  for  taxes  due  and  ptovidea 
for  retrospective  assessment  within  five  years 
of  an  onussion  to  assess.  Section  4021&  pro- 
vides that  no  action  to  enforce  tax  Uoi  or  to 
recover  possession  of  property  sold  for  taxes 
shall  be  maintained  unless  commenced  within 
five  years  from  the  date  of  arrearage  of  such 
taxes.  Certain  property  was  assessed  for  the 
years  1906,  1007,  and  1000  in  one  name,  but 
designated  in  tlie  aasesaor's  books  by  number 
and  blodt  Taxes  were  not  paid,  and  the  city 
attorney  within  the  statutory  ijeriod  of  limita- 
tions sued  to  collect  taxes  as  assessed  in  the 
name  of  sudi  person.  After  the  period  of  limi- 
tation expired,  on  learning  that  the  person  in 
whose  name  the  property  was  sasesBed  was 
dead  at  the  time  of  making  tbe  assessments,  the 
suit  was  dismissed  without  prejudice  and  new 
bills  made  out  and  suit  filed  as  an  original  ac- 
ti<»i  on  the  corrected  assessments.  Beld,  that 
such  suit,  being  an  original  and  not  amotda- 
tory  suit,  came  too  late,  since  to  permit  main- 
taining such  action  as  contended  for  within  five 
years  after  any  correction  would  be  contrary  to 
public  policy  as  practically^  removing  any  statu- 
tory limitation  on  an  action  to  recover  taxes. 

[Ed.  Notev— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1202;   Dec.  Dig.  «S3689.] 

Appeal  from  Circuit  Court,  JefCerson  Coun- 
ty, Chancery  Branch,  First  Divisloti. 

Action  by  the  City  of  Loulsviile  against 
Emma  A.  Clark  and  others.  Judgment  for 
defendants,  and  the  Oity  appeals.    Affirmed. 

George  Gary  Tabb,  Pendleton  Beckley,  and 
Laurence  S.  Poston,  all  of  LoulsvUle,  for  ap- 
pellant Blakey,  Quln  ft  Lewis,  of  Louis- 
ville, for  app^lees. 

THOMAS,  J.  This  appeal  calls  for  the 
construction  of  that  part  of  section  2801  of 
the  Kentucky  Statutes,  whldi  is  a  part  of 
the  charter  of  cities  of  tbe  first  class,  with 
reference  to  the  correction  of  tax  lists  where 
the  property  was  assessed  "In  a  name  other 
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than  that  of  the  oiwaer  or  bQlder."  Xbe  tax- 
es InTolved  are  manlclpal  taxes  for  the  city 
of  liOaisTille,  and  are  for  the  years  1006, 
1907,  and  1900,  which  are  assessed  as  of  Sep- 
tember 1st  in  the  years  preceding.  That  part 
of  the  section  involved  provides  that: 

"Whenever,  by  any  complaint  of  the  party  as- 
sessed,  or  otherwise,  it  appears  that  any  prop- 
erty has  been  assessed  in  a  name  other  than 
that  of  the  owner  or  holder,  the  city  assessor 
shall,  after  notice  through  the  mail  to  the  own- 
er or  holder,  at  the  time  of  the  notice,  make 
the  correction,  whether  for  the  current  or  any 
preceding  year,  in  bis  books,  and  certify  snch  cor- 
rectiiHi  to  the  tax  receiver;  and  to  the  corrected 
assessment  and  to  the  retrospective  assessment 
hereinafter  authorized,  the  remedies  of  sections 
two  thousand  nine  hundred  and  ninety  seven, 
and  three  thousand  and  nine,  both  inclusive, 
shall  attach,  beginning  with  the  Srat  of  May 
after  the  correction  of  retrospective  assessments 
is  certified  to  the  receiver." 

In  section  2986  of  the  Kentucky  Statutes, 
which  is  also  a  part  of  the  charter  of  cities 
of  the  first  class,  among  other  things  it  is 
provided  that: 

"No  mistake  in,  or  omission  of,  the  right  name 
of  the  owner  or  holder  of  lands  or  improvements 
liable  to  be  assessed  under  the  provisions  of 
this  act  shall  impair  any  assessment  thereof,  if 
such  land  be  designated  in  said  (assessment) 
books  by  its  corresponding  number  and  block 
on  said  map;  cr  if  such  improvement  be  there 
designated  by  the  nnmber  and  block  of  the  land 
on  which  it  rests." 

Other  sections  of  the  statute  fix  the  time 
when  the  municipal  taxes  shall  become  due 
and  payable,  and  when  suit  may  be  main- 
tained to  collect  them.  The  limitation  with- 
in which  property  may  be  retrospectively  as- 
sessed after  the  assessing  date  is  five  years 
(latter  part  of  section  2991),  and  that  within 
which  suit  may  be  maintained  after  the  right 
to  do  BO  has  ripened  is  also  five  years.  Sec- 
tions 4021  and  4021a.  With  the  limitation 
periods  as  thus  fixed  for  the  retrospective  as- 
sessment of  property  and  the  maintenance  of 
a  suit  for  the  collection  of  taxes  it  has  been 
many  times  determined  by  this  court  that 
the  time  within  which  a  suit  might  be  main- 
tained did  not  begin  to  run  until  the  assess- 
ment of  the  property  bad  been  made,  although 
rttrospectlvely,  and  it  would  be  competent 
for  the  suit  to  be  filed  at  any  time  within  five 
years  after  the  taxes  became  due  under  such 
an  assessment. 

The  property  involved  in  this  suit  was  as- 
sessed at  the  assessing  periods  for  the  years 
involved  In  the  name  of  Emma  A.  Clark,  and 
It  was  designated  in  the  assessor's  books  and 
upon  liis  lists  by  its  number  and  block,  thus 
conforming  to  the  provisions  of  section  2986, 
supra.  The  taxes  were  not  paid  and  the  tax 
bills  were,  according  to  the  provisions  of  the 
law  relating  thereto,  turned  over  to  the  city 
attorney  of  the  city  of  LotiisvUle,  who,  with- 
in the  statutory  period  of  limitation,  filed 
snit  to  collect  the  taxes  as  assessed  in  the 
name  of  Emma  A.  Clark.  After  the  statu- 
tory period  of  llmltaticHi  had  expired  for  the 
filing  of  such  suit,  it  was  discovered  for  the 
first  time  that   Emma  A.  Clark,  although 


onoe  the  owner  of  the  property,  was  dead  at 
the  time  of  the  making  of  the  assessments 
for  each  of  the  years,  whereupon  the  salt 
was  dismissed  without  prejudice,  and  new 
and  corrected  tax  bills  were  made  out  by  the 
assessor  under  the  authority  claimed  to  be 
given  by  the  first  part  of  section  2091  quoted 
above,  and  this  suit  was  filed  as  an  original 
and  new  one,  based  upon  such  corrected  as- 
sessments. The  corrected  assessments  were 
made  by  the  assessor  against  the  appellees, 
who  are  the  heirs  at  law  of  Ehnma  A.  Clark, 
and  who  inherited  the  pr<n>erty  from  her, 
she  having  died  intestate.  Claiming  that  the 
correction  of  the  assessment  as  provided  in 
the  section,  supra,  could  not  be  made  after 
the  expiration  of  five  years  from  the  time  the 
taxes  became  due  under  the  original  assess- 
ment, appellees  nelied  upon  the  statute  of 
limitations  as  a  bar  to  the  suit,  which  con- 
tention was  upheld  by  the  trial  court  and 
the  suit  dismissed,  from  which  Judgment  the 
dty  prosecutes  this  appeal. 

It  will  be  observed  that  the  portion  of  sec- 
tion 2991  relative  to  the  correcti<«  of  the 
name  of  the  owner  of  the  assessed  property 
as  quoted  above  fixes  no  limit  of  time  with- 
in which  such  correction  may  be  made  by 
the  assessor,  and  it  is  argued  by  appellant 
that  whenever  the  mistake  is  discovered  the 
correction  may  be  made  "whether  for  the 
current  or  any  preceding  year,"  as  stated  in 
the  statute,  and  without  any  limitation 
whatever,  while  it  is  the  contention  of  ap- 
pellees that  such  correction  must  be  made 
within  five  years  otter  the  taxes  are  due 
under  the  original  but  erroneous  assessment, 
or,  at  any  rate,  during  the  pendency  of  the 
suit  brought  for  the  purpose  of  aifordng 
the  collection  of  the  taxes,  and  before  final 
termination  thereof. 

According  to  what  has  been  stated,  the 
correction  of  the  tax  list  now  nnder  consid- 
eration was  neither  made  within  five  years 
from  the  time  the  property  should  have  been 
assessed,  nor  during  the  pendency  of  any  suit 
brought  for  the  collection  of  the  taxes. 

It  will  be  noticed  that  two  things  are  pro- 
vided for  by  section  2991 — one  being  the  cor- 
rection of  the  name  of  the  person  owning  the 
property  assessed,  or  the  true  owner,  and 
the  other  for  the  retrospective  assessment  of 
property  which  had  not  been  assessed  at  all ; 
but  no  such  retrospective  assessment  shall 
be  made  after  five  years  from  the  time  the 
property  should  have  been  assessed.  It  Is 
therefore  argued  that  inasmuch  as  the  sec- 
tion provides  for  a  limitation  period  for  mak- 
ing retrospective  assessments,  and  in  the  first 
part  provides  that  the  correction  of  an  as- 
sessment In  the  particulars  herein  mentioned 
may  be  made  "for  any  preceding  year,"  that 
there  is  no  limitation  against  making  such 
corrections. 

We  do  not  find  ourselves  able  to  agree  with 
the  learned  counsel  for  appellant  In  this  con- 
tention, nor  do  we  find  anything  In  sections 
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2986  and  4021  of  the  Kentucky  BUtntes  to 
which  we  are  referred,  or  In  the  case  of 
Joyes  V.  City  of  Louisville,  82  S.  W.  432,  26 
Ky.  Law  Rep.  713,  relied  upon  by  counsel, 
supporting  the  argument  Section  2966,  as  we 
have  seen,  provides  that  the  assessment  shall 
not  be  Impaired  because  of  a  mistake  In  or 
omission  of  the  right  name  of  the  owner  or 
holder  of  the  property  assessed,  and  section 
4021  provides  for  the  taxing  authority  to 
have  a  lien  upon  the  property  to  secure  the 
payment  of  taxes,  but  It  does  not  necessarily 
follow  from  these  provisions  that  the  correc- 
tion being  considered  may  be  made  at  any 
time  without  limitation,  or  that  the  lien  may 
In  this  manner  be  protracted  so  as  to  last 
forever. 

The  construction  contended  for  would  en- 
able the  assessor  by  asseasing  the  prbperty 
In  the  vnrong  name,  altliough  correctly  de- 
scribing It  as  provided  in  section  298(S»  to 
thereby  create  a  Hen  lyran  the  pnqiterty  for 
the  payment  of  taxes,  and  to  postpone  In- 
definitely the  time  within  which  such  lien 
might  be  enforced  by  reviving  it  from  time 
to  time  without  limit  through  the  means  of 
correcting  the  assessment.  Such  power  Is 
not  given  to  any  other  tax  collecting  au- 
thority within  the  state,  not  being  possessed 
by  the  state  itself,  and  It  cannot  be  conceived 
that  the  Legislature  intended  to  select  the 
cities  of  the  first  class,  alone,  iqK>n  which  to 
bestow  such  a  favorable  advantage.  In- 
deed such  a  construction  runs  counter  to  the 
public  policy  of  the  law  as  manifested  in  the 
various  statutes  of  limitation  now  and  for  a 
long  time  prevailing  In  this,  if  not  quite  all 
other  Jurisdictions.  If  it  be  contended  that 
the  correction  of  the  assessment  is  not  an 
action  or  proceeding  to  which  the  statute  of 
limitation  applies,  yet  it  is  a  step  looking  to 
the  perfection  of  the  right  to  maintain  a 
suit,  and  is  a  condition  precedent  to  a  Judg- 
ment binding  the  true  owner  of  the  property, 
and  has  for  Its  ultimate  purpose  the  estab- 
lishment of  a  right  to  enforce  the  collection 
of  money  from  another.  The  general  public 
policy  at  the  bottom  of  statutes  of  limitation 
would  suggest  that  there  be  a  time  limit  with- 
in which  such  step,  fraught  with  such  conse- 
quences, shaU  be  taken  or  made.  This  inter- 
pretation does  no  violence  to  the  language  of 
section  2991,  Inasmuch  as  at  any  time  during 
tbe  pendency  of  the  suit  based  upon  the  orig- 
inal but  Incorrect  assessment  the  correction 
may  be  made  and  the  true  owners  of  the 
property  brought  Into  the  case  by  appropriate 
amendments  and  the  cause  thus  proceed,  not 
as  a  new  and  original  suit,  but  as  an  amend- 
ed or  corrected  one.  In  this  way  the  cor- 
rection could  be  made  even  beyond  five  years 
from  the  time  the  property  was  originally 
assessed,  and  no  violence  would  be  done  to 
any  of  the  limitation  statutes  applicable  to 
such  matters,  as  a  lis  p^idens  will  already 
have  been  created  against  the  prViperty  by  the 


•nit  based  upon  an  asBessment  describing  It, 
aa  provided  by  section  2986.  At  the  same 
time,  the  public  policy  of  the  state  aa  found 
in  the  general  limitation  laws  will  be  held 
intact. 

There  is  nothing  in  tbe  case  of  City  of 
Louisville  V.  Courier- Journal  Co.,  140  Ky. 
664.  131  S.  W.  609,  s.  C  84  S.  W.  773,  27  Ky. 
Law  Rep.  263,  in  conflict  with  these  views. 
On  the  contrary,  the  right  to  amend  the 
original  proceeding  based  upon  an  Incorrect 
assessment  as  specified  in  section  2991  by 
having  a  corrected  assessment  made  daring 
the  pendency  of  the  suit  is  upheld,  although 
in  that  case  the  correction  was  made  within 
five  years  from  tbe  time  the  pitoperty  should 
have  been  first  assessed. 

It  is  argued,  however,  by  attorneys  for 
appellees,  that  previous  to  1910  section  3005 
of  the  Kentucky  Statutes  provided  for  the 
listing  of  unpaid  tax  bills  by  the  tax  re- 
ceiver with  the  dty  attorney,  and  that  after 
this  was  done  the  correction  provided  for  by 
the  first  part  of  section  2991  could  not  be 
made  by  the  assessor,  and  to  support  thla 
contention  tbe  cases  of  City  of  Louisville  v. 
LouisvlUe  RaUway  Co.,  Ill  Ky.  1,  63  8.  W. 
14,  28  Ky.  Law  Bep.  390,  98  Am.  Bt  Bep. 
387,  and  Underwood  v.  Wilhlte,  139  Ky.  lift 
129  S.  W.  548,  are  relied  upon.  The  qnes- 
tlon  Involved  In  those  cases  was  entirely  dif* 
ferent  from  the  one  here.  It  was  there  con- 
tended and  determined  that  after  the  plac- 
ing of  the  tax  bills,  under  the  provisions  of 
section  3005,  in  the  hands  of  the  dty  attor- 
ney that  the  dty  coundl  could  not  compro- 
mise the  taxes  with  the  owner  of  the  prop- 
erty, n'or  could  the  coundl  control  any  siilt 
which  the  dty  attorney  may  have  brought  fop 
the  purpose  of  collecting  the  taxes.  Notfa- 
Ing  is  said  in  any  of  those  cases  militating 
In  the  least  against  tbe  authority  of  the 
dty  attorney  to  have  the  tax  assessor  cor- 
rect an  ln(<orrect  tax  list  after  It  bad  been 
delivered  to  him  fOr  collection.  It  was  not 
the  intention,  from  anything  that  was  said 
in  dther  of  those  cases,  to  take  away  the 
right  of  the  dty  attorney  to  do  anything 
looking  to  the  perfecting  of  the  dty's  cause 
of  action,  even  though  in  doing  so  he  wonld 
be  compelled  to  ask  the  aid  of  stxne  other 
department  of  tbe  dty  government  In  fur- 
nishing the  data  upon  which  be  shoold  there- 
after proceed.  Such  action  does  not  have 
for  its  purpose  the  final  disposition  <Hr  ter^ 
mlnatlon  of  the  suit  over  bis  protest,  Irat, 
on  the  contrary,  looks  to  its  continuation,  but- 
in  perfected  form. 

Our  condusion  is,  then,  that  the  present 
suit,  based  upon  tbe  corrected  tax  list  made 
more  than  five  years  after  tbe  property 
should  have  been  assessed,  being  an  original 
one,  and  not  amendatory  of  an  existing  one, 
comes  too  late,  and  that  tbe  court  properly 
dismissed  it.  and  tbe  Judgment  is  affirmed. 
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(Ooort  of  Appeals  of  Kentucky.    Jan.  4,  1917J 

L  Affkai.  aitd  Esbob  «s>409(1),  501(1)— Rbo- 
OBD— RcanviHo  Obottndb  fob  Bxvntw— Ob- 
jEcnoNB— SELKonoN  or  JUBOBa 
Alleged  error  in  selecting  a  jury  is  not  avail- 
able where  the  record  does  not  show  an;  objec- 
tion raiaed  or  exception  taken  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2286,  2800,  2802;  JDm.  Dig. 
€=>489a).  Wia).] 

2.  rVPPEAi.  Anq   Ebbob   «=s>714(6)— Bboobd— 

Bebbbtirg  Gbounds  it>B  Rbtikw  —  Sbuco- 

noR  or  JuBOBS. 

Failure  of  the  record  to  show  alleged  error 

of  the  conrt  during  a  jury  ^selection  is  not  ez- 

enaed  by  affidavits  in  the  briefs  stfiting  that  the 

court  refused  to  permit  a  motion  raiding  the 

question  to  be  put  on  the  order  book  of  the 

court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  SOW;  Dec.  Dig.  «=»714<5).] 

8.  ExcEPTTONB,  Bnx  or  «s»54— Btbtandebb' 

Bnxr— NKCKBsrry. 
If  the  trial  court  arbitrarily  refuses  to  per- 
mit counsel  to  save  exceptions  to  alleged  error 
in  the  selection  of  a  juiy,  the  proper  method  is 
to  prepare  a  bystanders'  bill  and  file  it  in  the 
Court  of  Appeals  as  part  of  the  record,  as  pro- 
vided by  CiT.  Code  Prac.  |  337,  covering  cases 
where  the  conrt  refuses  to  sign  a  bill  of  excep- 
tions. 

[Ed.  Note. — ^For  other  cases,  see  Exceptions, 
BUI  of,  Gent  Dig.  i  8»;   Dec.  Dig.  «=354.] 

4.  Affbal  ard  Ebbob  ^=>230  —  Resebvino 
Gboijndb  fob  Revikw— Juby  Selection- 
New  Tbial—Motioh. 

Alleged  error  occurring  during  a  Jury  selec- 
tion is  not  saved  for  review  wnen  first  pre- 
sented in  a  motion  for  new  trial 

[Ed.  Note.— For  other  ease*,  see  Appeal  and 
Error,  Dec.  Dig.  «=9230.] 

6.  Mastbb  and  Sebvant  ^=905  —  Injttbies — 
Emflotuent  or  Minobs— ErFEor. 

Under  Ky.  St  I  331a,  subsec.  9,  prohibiting 
employment  of  children  under  16  years  in  mines, 
a  verdict  for  the  death  of  a  minor  employed  by  a 
mining  company  may  properly  be  rested  on 
a  finding  that  be  was  under  such  age. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  Cent  Dig.  |i  141,  180;  Dec.  Dig.  «=» 
85.] 

5.  Masteb  and  Sebvant  «=928T(4)— Intubies 
— SumoiENCT  or  Evidence— Feuxiw  Sebv- 

ANT'S  NKOLIOENCE. 
Evidence  held  to  sustain  a  verdict  against 
a  mining  company  for  the  death  of  a  minor  em- 
ployi,  where  another  employ^  drove  a  car 
Uirougb  a  door  without  waiting  for  plaintiFs  in- 
testate to  open  it  killing  pTaintiS's  intestate 
who  was  standing  In  front  thereof. 

\JSd,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |8  1045,  1060;  Dec  Dig. 
«=>287(4).] 

7.  Death  <s>57— Pixadins— Fatbkb'b  Con- 
sent TO  Minob'b  Ekfloyubnt. 

A  defense  that  the  father  of  a  boy  under 
16  years  permitted  him  to  work  in  a  coal  mine 
eontrary  to  Ky.  St  I  331a,  subsec.  9,  prohibiting 
sadi  employments,  is  not  available  to  defendant 
employer,  in  an  action  for  the  minor's  death,  al- 
though the  father  would  receive  any  damages  re- 
covered, unless  pleaded  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  74 ;   Dea  Dig,  «=»57.] 


8.  Deais  «es»09(8)  —  DAVAaxB  —  Excessive 
Damaoks  roB  MtNOB'B  Death. 

Five  thousand  dollara  damages  held  not  ex- 
cessive for  the  death  of  a  minor  about  16  years 
of  age,  working  In  a  coal  mine.  > 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  126, 126,  128;  Dec  Dig.  «B»g9(3).] 

9.  Appbai.  and  Ebbob  «=s>106S(5)— HABMu:sa 
Ebbob— Failtwe   to    iNsiBtiOT— Mobtaxitt 

TABLB& 

Failure  to  instruct  that  mortality  tables  are 
admitted  only  to  show  the  probable  duration  of 
life,  etc.,  is  not  prejudicial  error,  where  $5,000 
damages  were  awarded  for  tiie  death  of  a  .coal 
miner  aboat  16  years  of  age. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4230;  Dec.  Dig.  «s»1068(5): 
Trial.  Cent  Dig.  {{  476,  663.] 

Appeal  from  Clrcnlt  Court,  Knox  County. 

Action  by  James  Love,  administrator, 
against  the  Cartw  Coal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Black,  Blade  ft  Owens,  of  Barbourvllle, 
for  appellant  J.  D.  Tuggle  and  J.  B.  Cam]>- 
bell,  both  of  Barbourvllle,  for  appellee. 

CARROLL,  J.  David  Love,  a  boy  under 
16  years  of  age,  was  killed  while  working  aa 
a  trapper  in  the  mine  of  the  appellant  com- 
pany, and  in  this  suit  by  his  administrator 
to  recover  damages  for  bis  death,  there  was 
a  judgment  for  $6,000. 

The  grounds  relied  on  for  reversal  will  be 
stated  In  the  order  in  which  they  are  set  out 
in  the  brief  of  counsel  for  appellant. 

[1]  (1)  It  is  urged  that  reversible  error  was 
committed  by  the  trial  court  In  putting  13 
bystanders  on  the  panel  of  18  persons  from 
wbom  the  jury  were  to  be  selected.  But  the 
error  In  this  respect  committed  by  the  trial 
Judge,  assuming  the  statements  In  the  brief 
of  counsel  to  be  correct,  is  not  available  here 
because  we  do  not  find  In  the  record  that  any 
objection  was  raised  or  exception  taken  at 
the  time  the  Jury  was  being  selected  to  the 
fact  that  the  panel  offered  counsel  contained 
18  bystanders. 

[2]  Counsel,  however.  In  their  brief  excuse 
the  failure  of  the  record  to  show  what  oc- 
curred when  the  Jury  was  being  selected  by 
the  statement  that  the  trial  judge  refused  to 
permit  counsel  to  put  on  the  order  book  of 
the  court  a  motion,  supported  by  affidavit, 
raising  the  question  that  the  panel  offered 
contained  13  bystanders,  and  this  charge  in 
the  brief  Is  accompanied  by  the  affidavit  of 
counsel  filed  with  the  brief  in  which  there 
is  set  out  what  occurred  between  the  court 
and  counsel  when  objection  was  made  to  the 
number  of  bystanders  on  the  i)anel  before 
the  Jury  was  selected. 

[3]  Counsel  have  the  right,  not  as  a  matter 
of  favor  on  the  part  of  the  trial  Judge,  but  aa 
a  privilege  conferred  by  law  and  sanctioned 
by  practice,  to  make  objections  and  save  ex- 
ceptl(»iB  in  proper  form  to  every  material 
ruling  of  the  trial  Judge  which  In  the  opin- 
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Ion  of  counsel  affects  the  substantial  HgbtM 
of  his  client  and  hare  the  same  appear  in 
the  record.  And  it  Is  hardly  necessary  to 
say  that  the  trial  Judge,  in  the  exercise  of 
the  'functions  of  his  office,  has  no  discretion 
or  right  to  refuse  to  permit  counsel  to  make, 
in  proper  time  and  manner,  such  objections 
as  are  not  plainly  frivolous  as  he  desires  to 
make,  and  to  save,  in  proper  time  and  man- 
ner, such  exceptions  as  he  desires  to  save  to 
the  rulings  of  the  court.  And  If  the  trial 
Judge  arbitrarily  refuses  to  permit  counsel 
to  make  a  part  of  the  record  or  pnt  on  the 
order  book  his  objections  to  the  manner  in 
sfhicb.  the  Jury  is  selected,  or  to  make  a  part 
of  the  bill  of  exceptions  or  put  cm  the  order 
book,  whichever  may  be  the  appn^riate 
place,  his  timely  objections  or  exceptions  to 
any  other  action  or  ruling,  the  pr<%)er  course 
for  counsel  to  pursue  is  to  prepare  a  by- 
stander's bill  setting  out  the  manner  com- 
plained of  in  the  manner  provided  in  section 
337  of  the  Civil  Code  and  bring  It  to  and 
file  it  in  this  court  with  and  as  a  part  of  the 
record.  Otherwise  the  error  complained  of 
will  not  be  available  on  appeal,  because  it  is 
manifest  that  in  the  regular  and  due  course 
of  procedure  we  cannot  take  cognizance  of 
questions  of  practice  that  appear  only  In  the 
brief  of  counsel. 

We  had  before  ns  in  Trosper  Coal  Co.  ▼. 
Rader,  166  Ky.  797,  179  S.  W.  1023,  the  ques- 
tion as  to  the  proper  practice  when  a  motion 
to  discharge  a  Jury  panel  for  error  in  its  se- 
lection was  made,  and  In  disposing  of  the 
matter  said: 

"The  defendant  made  a  motion  to  discharge 
the  jur7  panel,  on  the  ground  that  the  sheriff, 
in  violation  of  section  2274,  Kentucky  Statutes, 
summoned  15  bystanders  to  try  Uie  case.  The 
motion  was  overruled  and  defendant  insists  that 
this  was  error.  The  facts  on  which  the  motion 
is  predicated  appear  only  in  the  motion  itself. 
No  affidavit  accompanies  the  motion.  There  is 
no  order  of  court  showing  that  15  bystanders 
were  summoned  by  the  sheriff ;  nor  are  the  facts 
certified  to  in  the  bill  of  exceptions.  This  court 
cannot  assume  that  facts  appearing  only  in  a 
motion  are  true.  For  aught  tliat  the  record 
shows,  the  trial  court  may  have  overruled  the 
motion  because  the  facts  stated  were  not  true. 
Unress  the  facts  relied  on  to  obtain  the  discharge 
of  a  jury  panel  are  supported  by  an  affidavit 
which  IB  made  a  part  of  the  record,  or  are  veri- 
fied by  an  order  of  cour^  or  are  certified  to  in 
the  bill  of  exceptions,  the  action  of  the  trial 
court  in  refusing  to  discharge  the  Jury  panel  is 
not  subject  to  review." 

[4]  It  may  also  be  noticed  that  in  the  mo- 
tion and  grounds  for  a  new  trial  we  find  as 
one  of  the  grounds  that: 

"The  court  erred  to  the  prejudice  of  the  sub- 
stantial rights  of  defendant  in  refusing  to  sus- 
tain its  motion  made  to  discharge  the  panel, 
which  motion  was  made  and  presented  to  the 
court  in  writing  before  the  jury  was  sworn, 
and  the  court  erred  in  refusing  to  permit  defend- 
ant to  file  said  motion  and  in  refusing  to  permit 
the  clerk  of  the  court  to  make  any  order  showing 
■aid  motion  was  offered  by  defendant." 

But  this  is  the  only  place  In  the  record 
in  which  mention  Is  made  of  this  matter,  and 
while  It  Is  the  correct  practice  to  point  out 


in  the  motion  and  grounds  for  a  new  trial 
an  alleged  error  such  as  this,  the  proper 
time  to  raise  objection  to  the  manner  tn 
which  a  jury  Is  selected,  or  to  the  character 
of  panel  offered,  la  at  the  time  the  pan^  is 
presented  to  counsel  for  acceptance  or  re- 
jection. Nothing  else  appearing,  it  will  be 
too  late  to  raise  the  question  for  the  first 
time  In  the  motion  and  grounds  for  a  new 
trial., 

(2)  The  petition  sought  a  recovery  on  the 
ground  that  David  Love,  at  the  time  he  was 
killed,  was  under  16  years  pf  age,  and  on 
the  further  ground  that  his  death  was  caused 
by  the  negligence  of  the  mine  foreman  In 
falling  to  Instruct  him  properly  as  to  hia 
duties,  and  by  the  negligence  of  the  motor- 
man  under  whose  car  he  was  crushed  to 
death. 

[t]  The  evidence  as  to  the  age  of  the  boy 
Is  conflicting,  but  this  ifisue  was  submitted 
to  the  Jury  In  an  appropriate  instruction, 
and  there  was  sufficient  evidence  to  warrant 
the  Jury  in  finding  that  David  Love  was  un- 
der 16  years  of  age.  If  the  Jury  rested  their 
verdict  against  the  company  up<Mi  tills 
ground,  as  they  wefe  properly  Instructed 
they  might  do,  because  subsection  9  of  section 
331a  of  the  Kentucky  Statutes  peremptorily 
forbids  the  employment  of  a  child  under  16 
years  of  age  "in  any  capacity  In,  abont,  or 
In  connection  with  any  mine,  coke  oven  or 
quarry," 

[6]  But  aside  from  this  ground  upon  which 
a  recovery  might  be  predicated,  there  Is 
ample  evidence  in  the  record  that  this  boy 
was  not  properly  Instructed  concerning  bis 
duties  as  trapper,  and  that  his  death  was 
caused  by  the  negligence  of  the  motorman. 
The  accident  happened  tn  Uiis  way:  The  en- 
tries in  the  mine  are  eqtiipped  with  doors 
called  trapdoors,  which  are  kept  dosed  for 
the  purpose  of  preventing  the  air  forced  In- 
to the  mine  from  escaping  before  It  per- 
forms the  functions  Intended ;  but  the  doors 
were  necessarily  opened  for  a  few  minutes 
at  times  to  permit  trains  of  cars,  empty  or 
loaded,  propdUed  by  motor  power,  to  pass 
through  the  entries  that  were  obstructed  by 
these  trapdoors. 

This  boy  on  the  day  he  was  killed  was  put 
In  charge  of  three  trapdoors  that  closed  the 
openings  In  the  sixteenth  straight,  the  fifth 
left,  and  the  fourth  right  entries.  And  in 
addition  to  bis  duties  in  connection  with 
opening  and  closing  these  doors  to  permit 
the  passage  of  trains  of  cars,  he  was  also 
charged  with  the  duty  of  attending  to  switch- 
es worked  by  levers.  The  doors  were  hnng 
on  hinges  and  opened  back  from  and  not  to- 
ward the  mouth  of  the  entry.  When  a  mo- 
torman on  hia  way  out  to  the  month  of  the 
entry  with  a  train  of  cars  approached  one 
of  these  doors,  it  was  his  duty  to  signal  the 
trapper  to  oiten  the  door  so  that  he  might 
pass  through,  but  If  for  any  reason  the  door 
was  found  closed  when  the  motorman  ap- 
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proadied  It,  It  was  his  duty  to  stop  hla  mo- 
tor before  reaching  the  door.  But  on  this 
occasion  when  the  motorman,  Hobbs,  who 
was  bringing  out  a  train  of  cars,  came  to 
the  trapdoor  on  the  sixteenth  entry,  be 
foand  It  closed,  and  In  place  of  stopping,  as 
he  should  have  done,  until  the  door  was 
opened,  he  drove  his  motor  through  the 
closed  door  and  ran  over  David  Love  who 
happened  to  be  sitting  or  standing  in  the 
entry  close  to  the  door  on  the  opposite  side 
of  the  door  from  the  approaching  motur, 
thereby  killing  him  instantly.  It  may  there- 
fore safely  be  said  that  the  Jury  had  ample 
evidence  to  Justify  them  in  finding,  if  they 
put  their  finding  upon  this  ground,  that  the 
death  of  the  boy  was  directly  caused  by  the 
gross  negligence  of  the  motorman,  Hobbs. 

[7]  (3)  It  la  further  urged  that  as  David 
Love  did  not  leave  surviving  him  a  widow  or 
child,  the  recovery  of  damages,  if  any,  for 
his  death  would  go  under  section  6  of  the 
Eentuclcy  Statutes,  to  his  father;  the  evi- 
dence not  disclosing  whether  he  had  a  moth- 
er living  or  not,  and  that  the  father  shoald 
not  be  permitted  to  reap  the  benefit  of  the 
recovery  because  he  consented  to  the  employ- 
ment of  his  son  David  as  a  trapper  iu  the 
mine. 

Without  going  into  a  discussion  of  the  con- 
flicting evidence  np<Hi  the  subject  of  the  fa- 
ther's consent  or  approval,  it  is  a  sufficient 
answer  to  the  argument  of  counsel  to  say 


that  the  right  of  the  father  to  have  all  or  a 
part  of  the  amount  recovered  was  not  put  in 
issue  by  the  answer  of  the  coal  company, 
and  therefore  if  it  should  be  assumed  that 
the  father,  because  of  his  consent,  should 
be  denied  any  right  to  recover,  this  defense, 
to  be  available,  should  have  been  presented 
in  the  answor.  Kentucky  Utilities  Co.  v, 
Mccarty's  Adm'r,  109  Ky.  38,  183  S.  W.  237 ; 
Id.,  170  ICy.  643,  186  S.  W.  150. 

[8]  (4)  It  is  claimed  that  the  damages 
were  excessive  and  tiie  Instructions  errone- 
ous and  prejudicial,  but  there  is  no  merit  In 
either  of  these  contentiona 

[•]  (S)  On  the  trial  counsel  for  the  admin- 
istrator offered  In  evidence  a  table  showing 
the  life  expectancy  of  David  Love,  and  it  is 
Insisted  that  the  failure  at  the  court  to  ajd- 
monish  the  jury  as  to  the  probative  value 
and  effect  of  this  table  was  prejudicial  error. 

It  was  held  in  L.  J^  N.  v.  Irby,  141  Ky.  146, 
132  S.  W.  393,  that  when  the  life  tables  are 
admitted  as  evidence  and  neither  party  re- 
quests it,  the  court  should  at  tbe  time  ad- 
monish the  jury  that  they  are  admitted  for 
the  purpose  only  of  showing  the  probable 
duration  of  life  and  may  be  considered  with 
all  other  testimony  on  this  point  But 
the  failure  to  so  admonish  the  Jury  did  not 
in  this  case  prejudice  the  substantial  rights 
of  the  coal  company.  Proctor  Coal  Co.  v. 
Price's  Adm'r,  172  Ky.  627,  189  S.  W.  923. 

Wherefore  the  judgment  Is  affirmed. 
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WHITCOBffi  T.  STATE.     (No.  4249.) 

(C!oart  of  Criminal  Appeals  of  Texaa.     Not.  8, 

191&     Oa  Motion  for  Beheaiing, 

Dec  20,  1916.) 

1.  OBnnNAi,   Law    «=»1076(4)— ArPEAir-B«- 

COONIZANCK. 

Under  the  express  provisions  of  Code  Or. 
Proc.  1911,  art.  920,  an  appeal  in  a  misdemeanor 
case  tried  in  the  county  court  can  only  be  per- 
fected by  entering  into  a  recognizance  in  open 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  U  2711-2718;  Dec.  Dig.  «S=>1076(4).] 

2.  Cbiminal    Law    «=9l070(4)— ApfbaIt— Ju- 

BISDICTION— RECOONIZAJtOE. 

An  appeal  bond  will  not  answer  the  purpose 
of  the  recognizance  required  by  Code  Cr.  Proc. 
1911,  art  920,  to  perfect  an  appeal  in  a  misde- 
meanor case  tried  In  the  county  court,  nor  will 
it  confer  jurisdiction  on  the  CJourt  of  Criminal 
Appeals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ceat.  Dig.  ||  27U-2713;  Dec.  Dig.  «=> 
1076(4).] 

8.  Cbikinai.   Law    «si>1076(4— Apfsal-Ju- 

BISDIOnON— Recoonizanck. 
An  instrument  in  the  form  prescribed  for 
a  recognizance,  but  which.  Instead  of  being  tak- 
en in  open  court  and  made  a  matter  of  record, 
ia  signed  by  the  obligors,  approved  by  the  judge, 
and  signed  by  the  clerk,  is  not  a  recognizance 
such  as  is  required  by  Code  Or.  Proc.  1911,  art 
920,  to  confer  jurisdiction  on  the  Court  of 
Criminal  Appeals  on  appeal  in  a  misdemeanor 
case  tried  in  the  county  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2711-2713;  Dec.  Dig.  «=» 
1076(4).] 

On  Motion  for  Rehearing. 

4.  Courts  «=>116(2)  —  Minutes— Alteration 

BT  Clsbk. 
After  adjournment  of  (he  county  court,  the 
county  clerk  had  no  authority  without  permis- 
•ion  to  add  to  or  take  from  the  minutes  approv- 
ed by  the  court 

[Ed,  Note.— For  other  cases,  see  Courts,  CJent 
Dig.  i  871;  Dec.  Dig.  «=>116(2).] 

6.  Cbiuinai.    Law    ®=>107d(4)— Affkai/— Re- 

OOONIZANCE— ENTBT   NUNO  PbO   TUNO. 

The  county  judge  is  without  authority  after 
adjournment  to  order  that  a  recognizance,  tak- 
en but  not  entered  in  the  minutes  for  the  term, 
shall  be  entered  nunc  pro  tunc. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Ont  Dig.  {{  2711-2718;  Dec.  Dig.  <8=> 
1076(4).] 

Appeal  from  Anderscm  C!onnty  Ooait;  B. 
V.  Swift,  Judge. 

Mrs.  Lacy  Whitcomb  was  convleted  of  va- 
grancy, and  appeals.  Affirmed,  and  moti<m 
for  r^earlng  OTorruled. 

Kay  &  Seagler,  of  Palestine,  for  appellant 
J.  J.  Strickland,  Co.  Atty.,  of  Palestine,  and 
0.  0.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
vagrancy  in  the  county  court,  from  whldi 
judgment  she  prosecutes  this  appeaL 

There  are  several  bills  of  exception  In  the 
record,  but  the  Assistant  Attorney  General 
has  filed  a  motion  to  dismiss  this  appeal  on 
the  ground  that  this  court  Is  without  juris- 


diction, and  attaches  to  said  motion  the  fol- 
lowing certificate  of  the  county  clerk  of  An- 
derson county: 

"I,  J.  I.  Hopkins,  clerk  of  the  county  court 
in  and  for  Anderson  county,  Tex.,  do  hereby 
certify  over  my  official  signature  and  seal  that 
in  cause  No.  7009,  styled  State  of  Texas  v.  Mrs. 
Lacy  Whitcomb  in  the  county  court  of  Ander- 
son county,  Tex.,  and  now  on  appeal  in  the 
Court  of  Criminal  Appeals  of  Texas,  do  hereby 
certify  that  the  appeal  bond  filed  was  never  re- 
corded in  the  minutes  of  the  court;  said  bmid  is 
dated  April  21,  1916,  and  is  eignei  hj  Mrs. 
Lacy  Whitcomb  as  principal  and  0.  Mi  Kay,  F. 
R  Dublin,  and  R.  V.  Snaer  as  sureties;  that 
this  said  appeal  b<md  is  the  only  b<wd  ever  filed 
by  the  said  Mrs.  Lacy  Whitcomb  and  is  th« 
bond  that  the  case  was  appealed  on,  and  is  the 
bond  that  was  filed  in  my  office  and  placed  with 
the  papers  and  copied  into  the  transcript;  that 
said  bond  was  never  recorded  on  the  minutes  of 
this  court,  and  no  bond  in  her  case  was  ever  re- 
corded on  the  minutes  of  this  court  and  no  re- 
cognizance in  her  case  was  ever  copied  on  the 
minutes  of  this  court;  and  the  above  appeal 
bond  dated  April  21,  1916,  was  the  only  bond 
or  recognizance  tendered  me,  and  the  only  bond 
of  any  description  filed  in  this  court  after  her 
conviction." 

[1-S]  An  appeal  tn  a  misdemeanor  case, 
tried  In  the  county  court,  can  only  be  per- 
fected by  entering  Into  a  recognizance  In 
open  court  Article  020,  Code  of  Criminal 
Procedure;  Maxey  v.  State,  41  Tex.  Cr.  R. 
656,  55  S.  W.  823 ;  Quarles  v.  State,  37  Tex. 
Cr.  R.  362,  39  S.  W.  668 ;  Korltz  v.  State,  27 
Tex.  App.  64,  10  S.  W.  757.  An  appeal  bond 
will  not  answer  the  purpose  of  a  recogni- 
zance, nor  confer  jurisdiction  on  the  Court 
of  Criminal  Appeals.  Palmer  v.  State,  63 
Tex.  Cr.  R.  614,  141  S.  W.  109;  Herron  v. 
State,  27  Tex.  837;  Cook  v.  State,  8  Tex. 
App.  671;  Arnold  v.  State,  8  Tex.  App.  437; 
Bacon  V.  State,  10  Tex.  98;  Saufly  v.  State, 
83  S.  W.  710.  In  Jones  v.  State,  1  Tex.  App. 
4S6,  a'n  Instrument  of  the  character  and  kind 
shown  by  this  record  to  have  been  executed 
by  appellant  Is  held  to  be  an  appeal  bond 
and  conferred  no  jurisdiction  on  this  court 
For  other  decisions  so  holding,  see  Bennett 
V.  State,  192  S.  W.  — ,  decided  at  the  last 
sitting  of  this  court 

The  appeal  Is  dismissed. 

On  Motion  for  Rehearing. 

[4,  S]  Appellant  has  filed  a  motion  asking 
that  the  order  dismissing  this  case  be  set 
aside,  and  attached  to  said  motion  is  the  cer- 
tificate of  the  county  judge  of  Anderson 
county  In  which  he  certifies  that  he  in  fact 
took  a  recognizance,  but  that  It  was  not  en- 
tered In  the  minutes  of  the  court  for  the . 
term.  The  term  of  court  at  which  appellant 
was  tried  adjourned  the  1st  day  of  last  July, 
and  after  this  court  had  dismissed  this  ap- 
peal, copying  therein  the  certificate  of  the 
county  clerk  of  date  November  4,  1916,  ap- 
pellant or  her  counsel  goes  to  the  clerk,  and 
without  any  order  of  the  court,  so  tar  as  the 
record  discloses,  has  the  clerk  to  copy  the  In- 
strument filed,  and  so  certify  on  the  14th  day 
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of  Noveonber,  1916.  The  clerk  after  the  ad- 
joamment  of  coart,  wlthont  permission,  bad 
DO  authority  to  add  to  or  take  from  the  min- 
ntes  as  approved  by  the  court;  but,  had  the 
conrt  ordered  the  bond  entered  nunc  pro  tunc, 
he  would  have  no  authority  to  do  so,  as  has 
teen  frequently  decided  by  this  court 

The  questions  here  presented  have  hereto- 
fore been  passed  on  by  this  court,  and  we 
do  not  deem  it  necessary  to  discuss  them 
again.  In  Maxey  t.  State,  41  Tex.  Cr.  B. 
556,  55  &  W.  823,  this  court  held: 

"The  Assistant  Attorney  Oeneral  has  filed  a 
motion  to  dismiss  the  appeal,  because  there  is 
BO  recognisance  in  the  record,  nor  a  certificate 
that  appellant  is  confined  in  jaiL  In  rqily  to 
this,  appellant  has  filed  an  affidavit  of  the  coun- 
ty judge  to  the  effect  that  a  recognizance  was 
actually  taken  in  open  conrt  This  is  not  suffi- 
cient. The  reoogniaanoe  should  have  been  en- 
tered of  record  in  the  final  minutes  of  the  court 
A  'recognizance'  is  an  undertaking  entered  into 
before  a  court  of  record  in  session  by  a  defend- 
ant in  a  criminal  action  and  his  sureties,  by 
which  they  bind  themselves,  etc  The  requisites 
*  •  •  are  prescribed  by  our  statutes.  Arti- 
des  803,  30S,  886-888,  Oode  Crim.  Proc.  From 
an  inspection  of  these  articles  it  is  evident  that 
whatever  the  court  may_  have  done  in  the  way 
of  taking  recognizance,  it  is  not  perfected  until 
this  recognisance  is  entered  of  record  in  the 
final  minutes  of  the  case.  20  Am.  &'Eng.  Enc. 
of  lisw  (lat  Bd.)  471.  In  Quaries  v.  State,  37 
Tex.  Cr.  B.  362  [39  S.  W.  668],  it  was  held  that 
the  entry  of  this  recognizance  could  not  be  made 
nunc  pro  tunc,  so  as  to  give  this  court  jurisdic- 
tion. In  Thonmeon  v.  State,  86  Tex.  Cr.  R. 
506  [34  S.  W.  124,  612],  it  was  held  it  was  the 
duty  of  appellant  to  see  that  this  recognisance 
was  entered  of  record  before  the  adjournment 
of  the  court,  and  that  snch  recognizance  could 
not  atterwta^B  be  amended.  And  see  Dement  v. 
State,  39  Tex.  Or.  B.  271  [46  S.  W.  917].  We 
accordingly  hold  that  in  order  to  give  this  court 
jurisdiction,  It  Is  necessary  not  only  that  the 
recognizance  be  taken,  but  that  such  recogni- 
Huoe  be  entered  of  record  during  the  term  at 
which  the  appeal  was  takeiu" 

For  list  of  autboritlea  of  recent  date,  aee 
KnowltoD  T.  State.  169  S.  W.  674. 
The  motion  for  rehearing  Is  oTermled. 


BMBRSON  V.  STATE.     (Na  429S.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  29, 

1916b     On  Motion  for  Behearing,  Dec. 

27, 1916.) 

Wbapons  «s>10  —  Mankib  or  Cabbtinq  — 

"About  the  Pkbsok." 
A  pistol  carried  in  the  box  of  a  buggy  seat 
is  carried  "about  the  person"  of  the  driver. 

fEd.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  i  9;    Dec.  Dig.  «a»10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  About  the  Person,] 

Appeal  from  Nacogdoches  County  Court; 
J.  F.  Perritte,  Judge. 

Robert  Bmerson  was  convicted  of  unlaw- 
fully carrying  a  pistol  and  appeals.  Af- 
firmed. 

8.  M.  Adams,  of  Nacogdoches,  for  appel- 
lant C.  0.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 


PBEKDEatOAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  carrying  a  pistol 
and  assessed  the. lowest  punishment. 

The  only  question  Is  as  to  the  sufflclenc^ 
of  the  testimony  to  sustain  the  conviction. 
We  have  read  it  carefully,  and  we  think  ' 
it  is  suflScient  Leonard  t.  State,  56  Tex. 
Cr.  R.  84,  119  S.  W.  98;  Mayfleld  v.  State, 
170  S.  W.  308,  and  cases  there  cited. 

The  Judgment  is  affirmed. 

HARPER,  J.,  absent 

On  Motion  for  Rehearing. 

PBENDEBOAST,  P.  J.  Appellant  Insists 
that  under  the  statute  and  decisions  of  this 
court,  the  evidence  did  not  establish  his  guilt, 
and  that  the  cases  cited  in  the  opinion  were  in- 
applicable. This  court,  in  the  very  recent 
case  of  Wagner  r.  State,  188  S.  W.  1001, 
1002,  expressly  quoted  and  approved  the  con- 
tentiom  and  argument  of  the  state,  as  fol- 
lows: 

"The  information  alleged  that  the  pistol  was 
carried  on  and  ahont  the  person,  and  we  *  *  * 
submit  that  the  weight  of  authority  is  with 
the  proposition  that  a  pistol  under  or  behind 
the  ctishion  of  a  vehicle  on  which  the  driver 
sits  Is  carried  about  the  person.  The  Legisla- 
ture must  have  meant  somethina  when  it  used 
the  words,  'or  about  the  person,  and,  on  prin- 
ciple, using  the  word  'about'  m  its  ordinary 
meaning^  taking  into  consideration  the  context 
and  subject-matter  rdative  to  which  it  is  em- 
ployed, the  word,  not  being  specially  defined, 
must,  as  we  believe,  be  held  to  mean,  within 
the  pistol  statute,  near  by,  close  at  hand,  con- 
Tenient  of  access,  and  within  such  distance  of 
the  party  so  having  it  as  that  such  party  could, 
without  materially  changing  his  position,  get 
his  hand  on  it;  ^erwise  every  person  having 
a  vehicle  would  be  authorked  to  keep  prohibited 
weapons  in  his  vehicle  and  within  reach  of  his 
hand,  ready  for  action,  and  thus  fill  our  streets 
and  highways  with  armed  men,  while  peaceful 
pedestrians  and  passengers  or  guests  m  such 
vehicles  would  not  be  so  exempt  from  the  law." 

We  also  quoted  and  approved  the  proposi- 
tions from  the  authorities  laid  down  by  Mr. 
Branch,  in  his  An.  P.  C,  i  974,  as  follows: 

"  'A  pistol  in  a  basket  on  one's  arm  is  carried 
"about  the  person."  Johnson  v.  State,  51  Tex. 
Or.  B.  648,  104  S.  W.  802.' 

"  'A  pistol  on  the  wagon  seat  or  under  the 
buggy  cushion  on  which  defendant  sat  is  carried 
"about  his  person."  Garrett  v.  State,  25  S.  W. 
285;  Leonard,  v.  State,  56  Tex.  Cr.  R.  84,  119 
S.  W.  98;    Mayfield  v.  State,  170  S.  W.  308.' 

"  'A  pistol  in  the  bottom  of  the  buggy  in 
which  defendant  rode  is  "about"  his  person.  De 
Friend  v.  State,  69  Tex.  Or.  B.  329,  163  S.  W. 
881.' 

"  'A  pistol  under  a  buggy  seat  is  "about"  the 
person.  HUI  v.  State,  60  Tex.  Or.  B.  619,  100 
I.  W.  884.' " 

The  uncontroverted  testimony,  we  think, 
brings  this  case  clearly  within  these  deci- 
sions and  statute,  both  in  spirit  and  in  let- 
ter. 

Mr.  Gastleberry,  the  deputy  sheriff,  testi- 
fied: That  on  the  day  he  arrested  appellaut 
for  carrying  a  pistol,  he  received  information 
that  he  had  a  pistol  out  at  Mr.  Hodges'. 
That  he  went  from  town  out  there  about 
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ten  miles,  and  found  appellant  In  a  buggy, 
out  in  front  of  the  house,  with  Mr.  Hodges' 
daughter.  He  called  him  off  away  from  the 
girl  and  buggy  and  told  him  of  his  Informa- 
tion. He  denied  that  he  had  a  pistol,  and 
told  the  officer  he  could  search  him.  The 
officer  did  search  him,  and  found  no  pistol 
on  his  person,  yet  did  find  on  his  person  four 
pistol  cartridges.  That  he  then  stepped  back 
towards  the  buggy  and  the  defendant  also 
started  back,  but  he  told  hint  to  stay  back. 
That  he  went  to  the  buggy,  raised  the  cush- 
ion, and  fonnd  a  pistol  in  the  box  of  the  scat. 
That  he  could  see  It  through  the  cracks  In 
the  box  of  the  seat,  the  lid  of  which  was 
made  of  slats.  That  he  took  the  pistol  out. 
It  was  a  .38  caliber  and  had  three  snapped 
and  two  loaded  shells  In  it  The  four  car- 
tridges he  had  gotten  off  of  defendant's  per- 
son were  of  the  same  caliber  and  character 
as  those  In  the  pistol.  He  names  two,  and 
says  that  there  were  one  or  more  persons 
present  at  this  time. 

Appellant  himself  testified,  and  did  not 
deny  anything  that  the  officer  had  testified, 
but  testified  that  on  the  Monday  before  his 
arrest  at  the  time  on  Saturday,  he  had  said 
pistol  out  at  the  lot  at  his  father's  where  he 
lived,  and  snapped  it  three  times  at  an  owl, 
and  that  the  pistol  fired  once;  that  after 
taking  the  empty  from  the  chamber,  he  put 
in  one  shell,  placed  the  pistol  under  the 
buggy  seat  in  the  box  of  the  seat,  where  it 
was  found  by  the  officer ;  that  the  pistol  re- 
mained there  from  that  time  until  he  was 
arrested,  as  stated;  that  he  never  saw  or 
liandled  it  after  he  had  so  placed  it  on  Mon- 
day evening;  That  he  rode  from  his  home 
to  Mr.  Hodges'  in  'the  buggy,  several  miles, 
with  the  pistol  therein,  as  stated. 

The  motion  is  overruled. 


SAMPLES  V.  STATBl     (No.  4304.) 

(0>urt  of  Criminal  Appeals  of  Texas.    Dec.  6, 
1916.     Rehearing  Denied  Dec.  27,  1916.) 

1.  Cbihinai.  Law  <S=>1099(6)— Appbal— Timi 

OF   APPBAI.— STATKMENT   OF   FACTS. 

Appellant  has  90  days  from  tbe  date  of 
sentence  in  which  to  file  statement  of  facts. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2877;    Dec  Dig.  <8=>1099 

2.  CanaNAi.  Law  <S=>1092(9)— Appeai/— Tike 
FOB  AppeaI/— Bill  of  Gxceftions. 

To  authorize  the  filing  of  bills  of  excep- 
tion, an  extension  order  should  be  made  before 
the  expiration  of  SO  days  from  the  date  of 
sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  2857-2860;  Dec  Dig.  <&=» 
1092(9).] 

8.  Cbiionai,  Law   «=>1038(1)—Appeai,— Ob- 
jections Below. 
Where  the  first  objection  to  a  charge  of  the 

court  is  in  accused's  motion  for  new  trial,  it 

ia  not  reviewable. 
[EJd.    Note.— For    other    cases,    see   Criminal 

Law,  C!ent.  Dig.  i  2646 ;  Dec.  Dig.  <8=»1038(1).] 


4.  CBnaiTAi,   Law   fr=»1083— New  Tkiai,   — 

Loss    OF    TbIAL   CotntT's    JUUSDIOnAN     BY 

Appeal. 
Where  trial  eonrt  liaa  lost  jurisdiction  by 
sentence  being  pronounced,  notice  of  appeal 
given  and  appeal  recognizance  entered  into, 
motion  for  new  trial  cannot  be  considered  ;  ap- 
pellant's remedy  l>eing  to  surrender  himself, 
withdraw  the  notice  of  appeal,  and  ask  an 
openmg  of  the  case. 

TBd.  Note.— For  other  _  cases,  see  Criminal 
Taw,    Cent    Dig.    |    2782;     Dec    Dig.    «=» 

Appeal  from  District  (3ourt,  WicUta  Coun- 
ty;  B.  W.  Nicholson,  Judge. 

F.  S.  Samples  was  convicted  of  receiving 
stolen  property,  knowing  it  to  have  been  ac- 
quired by  means  of  theft,  and  appeals.  Af- 
firmed. 

S.  O.  Jones,  of  Wichita  Falls,  for  appellant. 
0.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  receiving  stolen  property,  knowing  It  to 
have  t>een  acquired  by  means  of  theft 

[1,2]  The  court  lasted  over  eight  weeks; 
sentence  was  pronounced  upon  appellant  on 
the  12tli  da;  of  August;  court  adjourned  on 
the  4th  day  of  September.  Under  the  law,  as 
announced  by  the  recent  decisions,  appellant 
is  allowed  90  days  from  the  date  of  sentence 
In  which  to  file  statement  of  facts.  There 
was  an  order  of  the  'court  entered,  extend- 
ing the  time  in  which  to  file  statement  of 
facts  and  biUs  of  exception,  on  the  29th  day 
of  September,  which  .was  more  than  30  days 
after  final  judgment.  The  order  of  the  dis- 
trict court  did  not  authorize  the  filing  of 
biUs  of  exception,  which  occurred  in  the  ear- 
ly part  of  November.  In  order  to  authorize 
ttie  filing  of  bills  of  exception,  the  extension 
order  should  have  been  made  before  the  ex- 
piration of  30  days  from  the  data  of  the 
sentence.  This  eliminates  the  bUls  of  ex- 
ception. The  statement  of  facts  was  filed 
within  the  SO  days,  authorizing  such  filing, 
and  shows  that  appellant  received  the  prop- 
erty, knowing  it  to  have  been  stolen.  This  is 
the  state's  case.  Appellant  denies  this,  and 
Introduced  evidence  showing  that  Miller,  the 
accomplice  from  whom  he  received  the  prop- 
erty, left  it  with  him,  and  finally  gave  some 
of  tike  stolen  property  to  him  with  the  state- 
ment that  he  had  won  it  in  the  oil  field  in  a 
poker  game.  In  other  words,  under  appel- 
lant's theory  and  evidence.  Miller  did  not 
steal  the  property,  but  won  it  in  a  game  and 
gave  it  to  appellant.  These  issues  were  sub- 
mitted to  the  Jury,  and  the  case  went  against 
appellant 

[3]  The  court's  charge  is  defective  in  sab- 
mitting  the  issue  of  accomplice  testimony. 
No  exception  was  taken  to  this,  however,  at 
the  time,  and  the  first  notice  was  taken  by- 
appellant  in  his  motion  for  a  new  trial  and 
then  in  a  very  general  way.  He  asked  a 
charge,  which  the  court  refused,  which  would 
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bare  corrected  one  of  tbe  errors  In  the 
court's  charge  on  that  question.  To  tbla  he 
reserved  no  exception,  but  brought  It  In  hla 
motion  for  new  trial.  It  seems  that  under 
our  recent  statute  and  decisions  construing 
it  this  would  be  too  late.  Those  matters, 
therefore,  cannot  be  revised. 

[4]  There  Is  another  question  which  will 
be  noticed.  Appellant's  motion-  for  new  trial 
was  overruled  and  sentence  pronounced,  no- 
tice of  appeal  given,  and  an  appeal  recogni- 
zance entered  Into.  The  recognizance  was  en- 
tered into  on  the  19th  day  of  August,  1916; 
the  sentence  was  pronounced  on  August  12, 
1916,  7  days  prior  to  entering  into  recogni- 
zance, and  the  motloa  for  new  trial  was  over- 
ruled on  the  12th  of  August  So  appellant, 
under  these  dates  and  this  condition  of  the 
record,  had  been  sentenced  and  recognizance 
entered  Into  and  all  these  matters  disposed  of 
by  tbe  19th  of  August  On  the  23d  of  August 
he  filed  what  he  denominates  his  "eztraordi' 
nary  motion  for  new  trial."  This  contains 
an  affidavit  as  to  newly  discovered  evidence 
of  the  accomplice,  Miller,  substantially  that 
bis  testimony  on  the  main  trial  was  false. 
On  the  trial  of  the  case  be  testified  he  did 
not  tdl  appellant  that  he  had  won  the  prop- 
erty in  a  polcer  game  on  the  oil  field,  but  that 
be  told  appellant,  at  tlie  time  he  let  him 
have  the  property,  he  Iiad  stolen  it,  and  ap- 
pellant received  it,  knowing  it  to  have  been 
stolen.  Miller's  afildavlt  attached  to  this 
"extraordinary  motion  for  new  trial,"  states 
his  testimony  was  false,  and  that  lie  did  In- 
form appellant  at  the  time  he  turned  over  the 
property  to  aK)ellant,  and  finally  gave  it  to 
bim  he  did  win  It  in  a  poker  game  on  tbe  oil 
field,  and  that  hla  testimony  on  the  original 
trial  was  all  false,  and  jthat  he  made  up 
that  story  to  convict  appellant  on  agreement 
with  tbe  officers  that  he  (MUler)  was  to  be 
released,  but  he  did  not  believe  they  were 
going  to  release  him,  and  therefore  he  con- 
cluded that  as  defendant  was  Innocent,  he 
bad  better  tell  the  truth  about  it,  and  made 
this  affidavit  in  direct  opposition  to  his  tes- 
timony on  the  trial.  If  presented  so  this 
court  could  consider  it  this  would  be  a  very 
serious  question,  and  wliicfa,  in  the  Judgment 
of  the  writer,  ought  to  entitle  appellant  to 
a  new  trial  below  or  a  reversal  on  appeal; 
but  be  presents  It  in  such  shape  from  the 
record  that  it  cannot  be  considered.  The 
court  on  motion  of  the  district  attorney 
struck  It  out  and  would  not  hear  or  consider 
it,  because  appellant  liad  been  sentenced,  and 
had  entered  Into  a  recognizance  several  days 
before  his  "extraordinary  motion  for  new 
trial"  had  been  ffled,  and  had  gone  from 
the  court  in  the  custody  or  in  charge  of  his 
bondsmen  or  cognizorsi  If  appellant  had  de- 
sired to  obtain  Jurisdiction  of  the  trial  court, 
it  still  being  in  session,  he  could  have  sur- 
rendered himself  to  the  court  withdrawn  his 
notice  of  appeal,  and  asked  an  opening  of  his 


case  again  on  tbe  showing  made,  but  noilie  of 
this  occurred  so  far  as  this  record  is  con- 
cerned. Under  this  view  of  the  case  the 
court  had  lost  Jurisdiction.  The  general 
proposition  may  be  correctly  stated  that  the 
trial  court  has  Jurisdiction  of  its  cases  dut^ 
ing  its  term,  yet  where  appellant  has  ousted 
that  Jurisdiction,  or  rather  attached  the  Ju- 
risdiction of  this  court  in  tbe  manner  here 
indicated,  in  order  to  Invoke  the  Jurisdiction 
of  tbe  district  court  again,  he  must  surrender 
himself,  or,  in  other  words,  he  must  place 
himself  In  such  condition  as  to  reinstate  tbe 
trial  court's  authority  to  act.  This  is  in  ac- 
cordance with  tbe  decisions  of  this  court 

Finding  the  record  In  this  condition,  we 
are  of  opinion,  while  these  questions  are  of  a 
serious  nature,  yet  appellant  has  not  placed 
himselt  in  position  to  Invoke  the  revisory 
power  to  this  court. 

The  Judgment  therefore  will  be  affirmed. 

EUlsPKB,  J.,  absent 


OWENS  V.  STATE.     (No.  4299.) 

(Ciourt  of  Criminal  Appeals  of  Texas.    Dec.  13, 
1916.) 

1.  LiBKL  AND  8landi»  «=s>162(5)— EvinENOK 
—Indictment  and  Pboof— Variance. 

Since  the  facts  of  the  alleged  slander  must 
be  proved  and  must  correspond  with  the  allega- 
tions in  the  indictment,  the  offense  of  slander 
alleged  to  have  been  committed  by  communicat- 
ing certain  words  to  certain  persons  is  not  made 
ont  by  a  showing  that  such  words  were  com- 
municated to  one  of  such  persons  apart  from 
tbe  others. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |§  426,  427 ;   Dec.  Dig.  €=> 

2.  IiiBEL  AND  Slander  «s>152(5)— Evidknck 

— ^iNDIOTlfBNT   AND   PbOOF— VaEIANCE. 

An  indictment  for  slander  alleging  that  ac- 
cused said  of  a  certain  girl  that  be  bad  had 
sexual  intercourse  with  her,  will  not  support  a 
conviction  where  the  only  evidence  was  that 
of  certain  witnesses  that  ne  told  them  tliat  he 
had  got  a  piece  from  her,  since  the  language  of 
an  indictment  for  slander  must  be  proved  as 
laid  or  substantially  so, 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  SS  426,  427;  Dec.  Dig.  i3=» 
152(5).] 

8.  Gbiminai,  Law  <S=»e78(l)  —  Trial  —  Elec- 
tion OF  OFrENSES— When  Necessary. 
Where,  in  a  prosecution  for  slander,  evi- 
dence of  alleged  s[anderous  statements  on  sev- 
eral occasions  is  introduced,  it  is  error  to  refuse 
to  compel  the  state  to  elect  upon  which  occa- 
sion it  will  rely. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1580;   Dec  Dig.  @=»678(1).] 

Appeal  from  Bell  Ck>unty  Ck>urt;  W.  S. 
Shipp,  Judge. 

Grover  Owens  was  convicted  of  slander, 
and  he  appeals.     Reversed  and  remanded. 

A.  W.  Gibson,  of  Rogers,  and  W.  W.  Hair, 
of  Temple,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 
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DAVIDSON,  J.  Appellant  was  convicted 
of  slander,  his  punishment  being  assessed  at 
a  fine  of  $500. 

The  Information,  omitting  formal  parts, 
charges: 

That  appellant  did  "unlawfully,  orally,  mali- 
ciously, and  wantonly  impute  to  a  female  in  this 
state,  to  wit,  Ethel  Ford,  a  want  of  chastity, 
the  said  Ethel  Ford  being  then  and  there  an 
unmarried  female,  in  tbia,  to  wit:  The  said 
Grover  Owens  did  then  and  there  in  the  pres- 
ence and  hearing  of  Joe  Lawhom,  Ijester  Law- 
horn,  Lester  Mays,  and  divers  other  parties  say 
that  he  had  had  sexual  intercourse  with  her,  the 
said  Ethel  Ford,  against  the  peace  and  dignity 
of  the  state." 

It  wUl  be  observed  that  there  Is  bat  one 
count  In  the  Information,  and  It  charges  the 
Imputation  of  slander  In  the  presence  of  the 
three  above-named  parties.  Lester  Mays  tes- 
tified that  about  a  year  before  he  testified 
defendant  and  himself  were  returning  from 
prayer  meeting  at  night;  "no  other  person 
was  with  us;  on  that  occasion  defendant 
stated  to  me  that  be  had  had  sexual  inter- 
course with  Ethel  Ford."  Upon  cross-exami- 
nation, however,  he  makes  this  statement: 

"Defendant  did  not  say  that  he  had  had  sexual 
intercourse  with  Ethel  Ford;    what  he  did  say 

was,  that  he  had  gotten  a  piece  of from 

Ethel  Ford.  No  one  was  there  except  defend- 
ant and  myself,  and  the  defendant  never  has  at 
any  time  made  that  or  any  like  statemott  to  me 
when  Joe  Lawhom  or  Lester  Lawhom,  or  any 
other  person  was  present." 

Lester  Lawhom  testified: 

"Some  time  last  fall  while  myself  and  Jim 
and  Olan  Bean  were  engaged  in  constructing  a 
fence  on  my  brother's  place,  defendant  came  to 
where  we  were,  and  in  the  presence  and  hearing 
of  myself  and  the  two  Bean  boys  said  that  on 
the  road  near  Mr.  Kinsey's  house  that  he  bad 
had  sexual  intercourse  with  Ethel  Ford." 

On  cross-examination,  however,  he  said : 
That  he  "did  not  use  the  language  'sexual 
intercourse' ;  what  he  did  sav  in  the  presence 
of  myself  and  the  two  Bean  boys  was,  that  he 
had  gotten  a  piece  from  a  girl  on  the  way  from 
church.  Defendant  did  not  say  what  girl  it 
was  in  the  presence  of  myself  and  the  two 
Bean  boys,  but  left  us  to  surmise  or  guess  who 
it  was,  but  a  little  later  after  the  defendant 
and  I  had  separated  from  the  Bean  bovs  and 
were  out  of  their  bearing,  I  guessed  it  was 
Ethel  Ford  that  he  had  been  alluding  to,  and 
he  admitted  that  it  was." 

He  farther  testified: 

"Joe  Lawhom  and  Lester  Mays  were  not  there 
on  that  occasion,  nor  was  there  any  person  pres- 
ent on  that  occasion  except  myself  and  the  two 
Bean  boys  and  the  defendant.  Defendant  nev- 
er did  at  any  other  time  say  anything  about 
his  relations  with  Ethel  Ford,  except  the  time 
I  am  telling  about,  and  no  one  was  present  ex- 
cept the  defendant  and  myself  at  the  time  I 
guessed  it  was  Ethel  Ford  he  bad  reference  to." 

There  Is  a  lot  of  testimony  in  the  record 
that  is  thought  to  be  material,  in  fftct  most 
of  it,  that  brings  In  review  the  diaracter  and 
reputation  of  the  girl,  afllrmed  to  be  good  by 
the  state  and  denied  by  appellant's  evidence. 
There  were  several  questions  presented  of 
rather  vital  importance  on  the  testimony 
quoted. 

Appellant  contended,  and  contends  here, 
that  there  was  a  variance  between  tbe  proof 


and  the  allegation;  second,  that  It  brought 
in  review  several  statements  made  at  differ- 
ent times  by  appellant  not  in  the  'presence 
of  the  parties  set  ont  In  the  informati<Hi 
when  they  were  together;  third,  that  appel- 
lant objected  to  the  testimony  of  these  dUfer- 
ent  witnesses  because  at  variance  with  the  al- 
legations in  tbe  information;  fourth,  that  if 
the  testimony  is  admissible,  then  there  being 
different  transactions  and  only  one  count  in 
the  information,  the  state  should  have  been 
required  to  elect  upon  which  transaction  it 
would  rely  for  a  conviction.  These  matters 
were  presented  by  bills  of  exception  to  the 
Introduction  of  the  testimony,  to  the  failure 
of  the  court  to  charge  in  accordance  with  the 
same  Idea  and  theory,  to  the  overruling  of  his 
exceptions  to  the  admission  of  testimony,  and 
the  rulings  of  the  court  refusing  to  require 
he  state  to  elect  These  matters  are  present- 
ed not  only  by  bills  of  exception,  but  by  spe- 
cial charges  requested  and  refused,  and  by 
special  exceptions  to  the  court's  diarge  prop- 
erly taken  and  verified. 

[1  ]  Wherever  the  state  sets  out  slander,  the 
facts  as  stated  must  be  proved  and  must  cor- 
respond with  the  allegations  In  the  informa- 
tion. Where  the  information,  as  in  this  case, 
alleges  that  the  slanderous  words  were  utter- 
ed in  the  presence  of  three  named  parties, 
the  proof  must  show  that  the  Imputation  was 
made  under  the  circumstances  set  out.  It  is 
a  variance  to  allege  that  the  Imputed  slander 
was  uttered  in  the  presence  of  two  or  more 
parties,  when  the  state's  evidence  shows  that 
it  was  not  so  uttered,  but  was  ottered  at 
different  times  and  to  only  one  when  the 
others  were  not  present.  These  cases  are 
well  knovm.  Some  of  them  may  be  found  hi 
Mr.  Branch's  Criminal  Law,  S  006.  That 
author  uses  this  language: 

"It  words  are  alleged  to  have  been  uttered 
to  two  persMis  at  the  same  time,  they  mliat 
be  proved  as  alleged,  and  proof  that  they  were 
made  to  each  of  tne  parties  at  different  times  is 
a  variance."    Knight  v.  State,  49  &  W.  383. 

Again  he  states  the  rule: 

"If  the  indictment  unnecessarily  names  more 
than  one  person  as  having  been  present  when 
the  slander  was  uttered,  the  allegation  most 
be  proved  as  laid,  being  descriptive."  Neely  T. 
State,  32  Tex.  Cr.  rTSTO,  23  S.  W.  708. 

This  seems  to  be  well  setUed. 

[2]  Another  variance  urged  by  appellant  is 
well  taken.  The  langniage  used  in  the  Infor- 
mation Is  not  the  language  to  which  the 
witnesses  testified.  While  on  direct  examina- 
tion they  used  the  expression  "sexual  Inter- 
course," yet  upon  cross-examinatloa  they  tes^ 
tifled  that  such  language  was  not  used.  The 
language  that  was  used  on  these  dlff«:ent  oc- 
casions has  been  set  out  above  and  unneces- 
sary here  to  repeat.  It  Is  a  well-setUed  rule 
in  Texas  by  the  dedsions  that  the  language 
must  be  proved  as  laid,  or  substantially  so. 
The  language  set  out  in  the  information  is 
not  sustained  by  the  language  used  by  the 
witnesses.  The  writer  does  not  care  to  fal- 
low or  elnddatf^ilH^ ijuestion.    One  of  the 
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later  opinions  was  rendered  by  Jadge  Harper 
in  the  case  of  Golden  t.  State,  72  Tex.  Cr. 
R.  19,  160  S.  W.  957.  See  Slmer  v.  State,  62 
Tex.  Cr.  R.  615,  138  8.  W.  388.  This  opinion 
was  also  written  by  Judge  Harper.  Again, 
when  the  testimony  was  Introduced  from  the 
witnesses  Hays  and  Lawhom,  the  objection 
of  the  defendant  shonid  have  been  sustained 
on  the  theory  of  variance,  if  for  no  other 
reason;  not  only  as  to  the  directness  of  the 
slander  In  the  presence  of  these  parties  to- 
gether, but  also  as  to  the  language  used  by 
defendant  as  they  testified  compared  with 
that  set  out  In  the  Information.  In  addition 
to  the  decisions  already  cited  see  Collins  ▼. 
State,  39  Tex.  Cr.  R.  33,  44  S.  W.  846;  Frank- 
Un  V.  State,  53  Tex.  Cr.  B.  550,  HO  8.  W. 
909.  Also  see  Mr.  Branch's  Crim.  Law  un- 
der head  of  "Slander." 

[3]  The  court  having  admitted  this  testi- 
mony. It  wad  error  then  to  refuse  to  require 
an  election  between  these  otCenses,  but  that 
will  pass  ont  by  reason  of  the  variance  above 
discussed.  There  were  other  charges  aslted 
along  the  same  line  submitting  these  matters 
which  were  refused  by  the  court.  We  are 
of  opinion  they  should  have  been  given,  but 
they,  are  not  discussed  because  upon  another 
trial,  should  further  prosecution  be  had,  tbe 
case  will  be  tried  In  accordance  with  what 
has  already  been  said.  The  Information 
must  correspond  to  What  has  been  above  said 
as  found  In  a  long  line  of  cades  discussing 
this  and  kindred  questions.  W«  are  not  dis- 
cussing a  case  where  there  are  several  counts 
in  tbe  Information.  This  Information  had 
but  one  count  There  were  also  some  excep- 
tions to  tbe  charge  because  it  was  on  the 
weight  of  tbe  evidence  and  shifted  the  bur- 
den of  proof.  These  matters  will  be  avoided 
upon  another  trial.  As  the  record  is  present- 
ed to  this  court  it  is  thus  briefly  disposed  of, 
because  it  is  thought  unnecessary  to  write 
at  length. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

HARPER,  jr.,  absent 


SAPP  et  aL  ▼.  STATE).    (Ko.  4241.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  16, 

1916.    On  Motion  to  Revise  and  Reform 

Opinion,  Dec  20,  1916.) 

1.  HOKICIDB  «=9l66(2)— BVIDKITOK— MonvB. 

In  a  prosecution  of  brothers  for  the  murder 
of  tbe  one  who  had  killed  the  wife  of  one  of 
defendants,  deceased's  repeated  declarations  that 
defendant  had  hired  biu  to  kill  defendant's  wife 
and  waa  to  pay  him  money  therefor,  where  ttie 
circumstances  tended  to  show  tliat  such  dec- 
larations were  brouglit  to  defendant's  knowledge, 
and  that  he  thereupon  induced  the  other  de- 
fendant to  ,join  in  killing  deceased,  were  ad- 
missible agamst  defendants  to  show  motive. 

[Ed.    Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  287;   Dec.  Dig.  «8=»16e(2).] 
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^.  Obiminal   Law    «=9673(2)— Motive— Evi- 

nENCE. 

It  is  neither  necessary  nor  proper  to  limit 
the  evidence  which  goes  to  prove  motive. 

[Ed.    Kote.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  1874;   Dec  Dig.  «=673CJ).l 

3.  CoNSPiRACT   «=»41— Evidence— CoHSPiBA- 
TORS— Commencement  of  Conspiract. 

One  who  enters  into  a  conspiracy  to  commit 
a  crime  before  the  ultimate  object  of  it  is  com- 
pleted is  deemed  a  party  to  it  from  its  inception, 
and  adopts  as  liis  own  all  the  preceding  acts 
of  the  others. 

[Ed.  Note,— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  {  74;    Dec.  Dig.  «=s>41.] 

4.  CamiNAi.  Law  «s>423(S)— Bvidkhob— Dbo- 

LARATIOHS  OF  CONSPIRATOBS. 

The  declarations  or  statements  by  conspira- 
tors, even  if  made  before  a  conspirator  entered 
into  the  conspiracy,  are  admissible  against  him, 
as  well  as  against  those  who  originally  entered 
into  the  conspiracy,  even  though  what  was  said 
or  done  by  any  of  the  others  was  done  in  his  ab- 
sence. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  f  090;   Dec  Dig.  iS=»42S(2).] 

5.  WRRESSXS  ■«=»37jd(8)   —    iMFBACmaCNT    — 
SlAXKMERTa   OF   WlTRBa»— PROOF. 

In  a  prosecution  for  the  murder  of  one  who 
was  alleged  to  have  been  hired  by  one  of  de- 
fendants to  kill  such  defendant's  wife  in  pursu- 
ance of  a  conspiracy  to  marry  and  ^t  her  mon- 
ey, where  a  witness  for  defendant,  in  contradic- 
tion of  the  state's  testimony,  stated  that  defend- 
ant soon  after  his  marriage  was  very  attentive 
to  iiis  wife,  and  that  the  relations  between  them 
were  affectionate,  testimony  of  witnesses  that 
when  defendant's  wife  was  lying  dead  tbe  de- 
fendant's witness  had  said  that  defendant  had 
had  her  killed,  and  that  it  was  a  cold-blooded 
mnrder,  and  that  defendant  ought  to  be  arrest- 
ed, and  that  everybody  knew  defendant  married 
his  wife  for  her  money,  was  inadmissible  to  im- 
peach  defendant's  witness. 

[Ed.  Note. — For  other  cases,   see  Witnesses. 
Cent.  Dig.  ff  1209,  1247 ;  Dec  Dig.  «=»37a(3).l 

6.  WrTNESSES  €=»3T9(1)— Impeachment— Cow- 
TSADioTOBT  Statements. 

In  such  case,  the  state  might  impeach  de- 
fendant's witness  by  proving  that  she  had  made 
dedarations  prior  to  her  testimony  different 
from  what  she  made  along  the  same  line  at  any 
other  time  prior  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1209. 1247 ;   Dec.  Dig.  (&=379(1).] 

7.  Obiminal  Law  «=a>460— Evidence— Opin- 
ion Evidence. 

Testimony  of  a  witness  that  there  was  not 
any  donbt  but  that  defendants  were  guilty  was 
a  conclusion  or  opinion,  and  inadmissible. 

[Ed.    Note. — For    other    cases,    see    Ci'iminal 
Law,  Cent  Dig.  f  1036 ;  Dec.  Dig.  ®=>450.] 

8.  Homicide  4s»169(l)— Admisbibiutt  or  Ev- 
idence— Circumstances. 

A  train  conductor's  testimony  that  there 
was  no  doubt  that  deceased  and  one  of  the  de- 
fendants got  off  liis  train  at  a  certain  time  and 
place  and  took  an  automobile  driven  by  the 
other  defendant  was  admissible. 

[Ed.   Note. — For  other  cases,    see   Homicide, 
Cent  Dig.  i  841;    Dec.  Dig.  «=>169(1).] 

9.  Witnesses    ©=5398(3)  —  iMPBAcaMEni  — 
Character. 

Where  a  state's  witness  was  asked  on  cross- 
examination  by  defendants'  attorney  whether  or 
not  she  was  a  common  prostitute,  and  she  de- 
nied it  none  of  the  officers  could  testify  that 
her  reputation  was  that  of  a  common  prostitute. 

[Ed.  Note. — ^For  other  cases,   see  Witnesses,. 
Cent  Dig.  §  1275;    Dec.  Dig.  «=i398(3).]      , 
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10.  HouiciDK     «ss289  —  Inbtbuctior  — Evi- 
dence. 

In  a  prosecntion  of  two  for  murder  of  a 
named  person,  a  charee  that  defendants  were 
indicted  for  the  murder  of  such  person  and 
were  on  trial  for  that  offense  only,  and  could 
not  be  convicted  of  the  killing  of  the  wife  of 
one  of  the  defendants,  or  of  another,  but  that 
the  jar;  should  consider  the  evidence  as  to  the 
killing  of  those  parties  only  on  the  question 
whether  defendants  killed  the  named  deceased, 
should  be  omitted  on  defendants'  objection ;  but 
if  necessary  to  caution  the  jury  on  another 
trial  on  that  point  the  charge  should  not  tell 
the  jury  directly  that  defendants  killed  either 
of  those  other  parties,  but  should  state  that  if 
the  "testimony  so  shows  or  tends  to  show," 
etc 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  594;  Dec.  Dig.  «=>2S9.] 

11.  Cbiminal  Law  «=9783(1)  —  Instbuotions 
— Evidence. 

In  a  trial  for  murder  of  one  whom  the  state 
claimed  had  been  hired  by  one  of  defendants 
to  kill  such  defendant's  wife,  a  charge  that  the 
jury  for  no  other  purpose  than  passing  on  the 
question  whether  defendants  or  either  of  them 
killed  the  deceased,  should  consider  the  testi- 
mony offered  with  regard  to  th^  relationship 
of  one  defendant  and  his  wife  after  their  mar- 
riage should  not  be  given. 

[lid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  1872-1874,  1876;  Dec.  Dig. 
«=>f83(l).] 

12.  Witnesses      9=>337(5)  —  Iupeaohvent  — 
Conviction. 

It  is  always  permissible  to  impeach  an  ac- 
cused to  show  by  him  .on  bis  cross-examination 
that  he  had  been  indicted  or  convicted  of  any 
felony  if  not  too  remote. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1132, 1140-11^.  1146-1148;  Dec. 
Dig.  <8=»337(5).] 

18.  Witnesses  €=9337(5)— Impeachment— Bx- 

AMINATION — CONVICtlON    OF  FeLONT. 

It  was  not  permissible  to  require  an  accused 
in  testifying  to  state  whether  he  bad  committed 
any  other  offense,  and  whether  he  had  been  ar- 
rested on  complaint  therefor,  if  sufficient  time 
had  in  fact  elapsed  to  show  that  the  grand 
jury  had  had  an  opportunity  to  investigate  and 
bad  not  found  the  bill  of  indictment. 

[Ed.  Note. — For  other  cases,  see   Witnesses, 
Cent.  Dig.  »  1132, 1140-1142,  1146-1148;  Dec 
=533Y(5).] 
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14.  Cbiminal  Law  «=»792(3) 

STRUCTION — PbINCIPALS. 

In  an  instruction  defining  who  are  prind- 
pala,  the  court  should  only  ^note  that  part  of 
the  statute  relating  to  principals,  omitting  the 
part  not  applicable  to  principals. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1818-1820 ;  Dec  Dig.  «=» 
792^).] 

On  Motion  to  Revise  and  Reform  Opinion. 
16.  Cbiminal    Law    9=>423(2)  —  Evidence  — 

Declabations  of  Conspibatobs. 
Declarations  of  a  coconspirator  are  admissi- 
ble against   all  the  parties   to   the  conspiracy 
whether  they  heard  it  or  had  it  communicated 
to  them  or  not 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  990;    Dec.  Dig.  «=»423(2).] 

Appeal  from  District  Court,  Angelina  Coun- 
ty;  L.  D.  Guinn,  Judge, 

B.  E.  Sapp  and  Lou  Sapp  were  convicted 
of  murder,  and  they  appeal.  Reversed  and 
cause  remanded. 


F.  J.  &  C.  T.  Duff,  of  Beaumont,  Mantooth 
&  Collins,  Denman  &  Thomas,  and  I.  D.  Fair- 
chUd,  all  of  Lufkin,  J.  J.  Collins,  of  Hunting- 
ton, and  Howth  &  Adams,  of  Beaumont,  for 
appellants.  W.  R.  Bloin,  of  Beaumont,  and 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellants  were 
Indicted  and  tried  jointly  for  the  murder  of 
Dick  Watts.  They  were  found  guilty,  and 
their  punishment  assessed  at  40  and  20 
years,  respectively,  in  the  penitentiary.  The 
record,  statement  of  facts,  and  briefs  for  both 
sides  are  very  voluminous.  There  are  ap- 
parently, however,  but  few  quesUons  neces- 
sary to  be  decided.  In  view  of  the  disposi- 
tion we  make  of  the  case,  we  will  not  state 
at  any  length  nor  discuss  the  testimony. 

The  testimony  was  whoUy  drcnmstantlal. 
The  theory  of  the  state  substantially  was 
that  appellant  E.  E.  Sapp  originally  entered 
Into  a  conspiracy  with  others  by  which  It 
was  contemplated  and  Intended  that  he 
should  marry  a  rich  old  widow,  he  being  a 
young  man,  manage  to  get  possession  of  her 
property,  and  then  make  way  with  or  kill 
her  so  as  to  get  rid  Of  her  and  ultimately  to 
divide  the  property  with  the  other  conspira- 
tors. It  also  embraced  the  making  way 
with  or  killing  the  witnesses  to  the  murder 
of  his  wife.  In  fact.  It  embraced  doing  any 
and  everything  that  was  necessary  not  only 
to  kill  the  woman,  but  prevent  conviction 
therefor — all  to  accomplish  the  end  of  get- 
ting her  property  and  dividing  it  between 
the  conspirators.  That  Lou  Sapp  entered  the 
conspiracy  with  his  brother  E.  K  after  the 
killing  of  E.  E.'s  wife,  and  Included  making 
way  with  by  killing  the  deceased  Watts,  who 
killed  E.  E.'s  wife,  and  Havard,  who  was  a 
companion  of  him  at  the  time  and  knew  all 
about  It,  thereby  preventing  the  conviction 
of  E.  E.  Sapp  for  murdering  his  wife,  or  hav- 
ing it  done,  and  to  succeed  later  In  securing 
her  property  through  a  wUl  she  had  executed 
In  E.  E.  Sapp's  favor  and  dividing  her  pn^ 
erty  as  stated.  There  was  an'  abundance  of 
proof  introduced  by  the  state  circumstantial- 
ly tending  to  prove  the  theory  of  the  state. 

Appellant  has  a  very  large  number  of  bills 
of  exception,  some  to  the  Introduction  of  tes- 
timony, others  to  the  exclusion  of  it,  and 
others  to  charges  given  and  charges  refused. 
Many  of  them  raise  the  same  or  kindred 
questions. 

[1]  It  was  established  without  controversy 
that  the  deceased,  Dick  Watts,  killed  the  wife 
of  E.  E.  Sapp  by  shooting  her  In  the  back. 
Appellants  claimed  this  was  accidental.  The 
state's  theory  was  that  appellant  E.  E.  Sapp 
hired  Watts  to  kill  her,  and  that  Havard 
knew  ail  this  and  was  a  companion  of  Watts 
in  this  matter.  The  state  introduced  the 
testimony  of  several  witnesses,  who  testified 
substantially  to  Watts'  repeated  declarations. 
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and  alao  some  by  Haibrd,  to  tbe  effect  that 
£.  E.  Sapp  bad  hired  him  to  kill  said  Sapp's 
wife  and  was  to  anbgegnently  pay  him  a  con- 
siderable sum  therefor.  -The  circumstances 
wonid  tend  strongly  to  show  that  this  was 
broD^t  to  tbe  knowledge  of  E.  E.  Sapp,  and 
that  thereiQKM)  he  Induced  his  brother  Lou  to 
aid  blm,  and  that  his  brother  did  aid  him.  In 
corralling  Watts  and  Havard,  getting  them 
drank,  or  while  drunk,  enticed  Watts  at  least 
away  from  Beaumont,  where  they  all  then 
were,  taking  hloj  on  the  train  and  In  an  au- 
tomobile Into  the  big  thicket  in  Hardin  coan> 
ty  where  they  murdered  and  buried  him,  and 
his  body  was  a  few  weeks  thereafter  found 
and  Identified.  Ail  this  testimony  objected 
'  to,  as  shown  by  appellant's  bills,  was  clearly 
admissible  against  both  appellants  to  show 
motive.  It  has  always  been  held  by  this 
court  that  such  testimony  was  admissible  for 
that  purpose.  White's  An.  C.  C.  P.  art.  796, 
H  1070,  1072,  1074,  snbd.  "c"  Judge  White 
collates  many  cases  under  these  sections. 
See,  also,  Belcher  t.  State!  71  Tex.  Or.  B. 
653,  161  S.  W.  469 ;  Lane  v.  State,  73  Tex. 
Cr.  R.  26S,  164  8.  W.  378. 

[2]  It  Is  also  weU  established  that  it  Is 
neither  necessary  nor  proper  to  limit  testi- 
mony which  goes  to  prove  motive.  2  Branch's 
An.  P.  G.  S  1885,  p.  1047,  where  be  collates 
some  of  the  authorities. 

[3, 4]  It  is  also  well  established  that  every 
one  who  enters  Into  a  conspiracy  to  commit 
a  crime  before  the  ultimate  object  and  pur- 
pose of  it  la  completed  Is  deemed  a  party  to 
it  from  its  inception,  and  that  he  adopts  as 
his  own  all  the  preceding  acts  of  tbe  uthers, 
and  that  their  declarations  or  statements 
made  before  he  entered  into  it  are  admissible 
as  against  hlra,  as  well  as  those  who  origi- 
nally entered  Into  it,  even  though  what  was 
said  or  done  by  any  of  the  others  was  done 
in  his  absence.  The  principles  applicable  to 
this  question  and  the  authorities  of  this  state 
establishing  them  are  so  plainly  and  clearly 
laid  down  in  1  Branch's  An.  P.  a  U  603,  694, 
that  we  deem'  It  unnecessary  to  elaborate 
them.  We  have  recently  In  some  cases  re- 
stated and  applied  these  principles. 

[6,  •]  Mrs.  Corley  was  a  witness  for  appel- 
lants, and  from  their  standpoint  gave  mate- 
rial testimony  in  their  favor  substantially  to 
the  effect,  in  contradiction  of  some  of  the 
state's  testimony,  that  E,  E.  Sapp  soon  after 
he  married  Mra,  Sapp,  who  was  killed,  was 
very  attentive  to  her,  and  she  was  very 
much  attached  to  him  and  frequently  stated 
to  her  and  wrote  her  letters,  all  tending  to 
show  that  the  relations  between  E.  E.  Sapp 
and  his  said  wife  were  cordial,  affectionate, 
and  that  she  had  confidence  in  him,  etc.  For 
the  porpose  of  impeaching  her,  the  court  per- 
mitted several  witnesses  to  testify  in  sub- 
stance that  at  the  time  Mrs.  Sapp  was  lying 
a  corpse  soon  after  she  was  killed,  Mrs.  Cor- 
ley said:  "Poor  old  thing,  Sapp  had  you  kill- 
ed;"  and  that  she  said:  "It  is  a  cold-blooded 


murder,  and  Sapp  ous^t  to  be  arrested  right 
now;  that  everybody  knew  Sapp  married 
her  for  her  money,  and  that  was  a  poor  way 
to  get  rid  of  her."  Clearly  all  this  testimony 
by  these  several  witnesses  was  inadmissible 
and  has  uniformly  been  held  so  by  this  court 
sinoe  the  rendition  of  the  opinion  In  Drake 
V.  State,  29  Tex.  App.  270, 16  S.  W.  725.  The 
state.  If  it  could,  would  be  permitted  to  Im- 
peach Mrs.  Corley  by  proving  that  she  made 
declarations  prior  to  her  testimony  herein 
different  from  what  she  made  along  tbe  same 
line  at  any  other  time  prior  thereto,  whether 
at  the  time  Mrs.  Sapp  was  lying  a  corpse  or 
not,  but  the  proof  by  the  witnesses  objected 
to  should  have  been  excluded.  It  was  whol- 
ly inadmissible  under  the  line  of  authorities 
stated. 
[7, 1]  Another  of  appellants'  bills  shows  that 

A.  Hard,  who  was  conductor  on  the  Santa  V6 
train  from  Beanmont  to  Lumberton,  testified 
In  substance  that  persons  answering  tbe  de- 
scription of  Lou  Sapp  and  Dick  Watts  did  not 
travel  on  bis  train  from  Beaumont  to  Lumber^ 
ton  on  January  7th.  Tbe  state,  by  its  wit>- 
ness  Jarvey,  was  permitted  In  impeachment 
of  Hard,  to  prove  that  Hard  at  Cleveland  In 
February  or  March  told  him  that  "there  was 
not  any  doubt  that  the  Sapps  were  guilty," 
and  that  "there  was  not  any  doubt  but  that 
Lou  Sapp  and  Dick  Watts  got  off  that  train 
on  January  7,  1015,  at  Lumberton  and  be- 
came passengers  in  an  automobile  driven  by 

B.  E.  Sapp."  Tbe  first  part  of  Jarvey's  tes- 
timony to  the  effect  as  Just  stated  above  that 
there  was  not  any  doubt  but  that  the  Sapps 
were  guilty  was  also  wholly  inadmissible, 
and  the  court  erred  In  admitting  that  part  of 
Jarvey's  testimony.  The  other  part  Just 
above  stated,  we  think,  was  admissible ;  that 
Is,  that  Hard  on  this  occasion  said  to  him 
there  was  no  doubt  but  that  Lou  Sapp  and 
Dick  Watts  got  off  that  train  on  January  7, 
1915,  at  Lumberton,  etc. 

[I]  None  of  the  testimony  of  the  officers 
shown  by  antellants'  bill  of  exceptions  No. 
22  was  admissible.  The  most  that  the  state's 
witness  Mary  Keith  could  have  been  asked 
on  cross-examination  by  appellants'  attor- 
neys was  whether  or  not  she  was  a  common 
prostitute.  This  was  asked  her,  and  she  de- 
nied she  was.  This  concluded  the  inquiry  In- 
to this  subject,  and  none  of  the  ofiicers  could 
testify  that  her  reputation  was  that  of  a 
common  prostitute ;  nor  was  any  of  the  other 
teatlmMiy  by  these  officers,  as  shown  by  this 
bill,  admissible.  McCray  v.  State,  38  Tex. 
Cr.  R.  609,  44  S.  W.  170,  and  other  authori- 
ties dted  In  Wilson  v.  State,  71  Tex.  Cr.  B. 
428,  160  S.  W.  967. 

[II]  In  appellants'  bill  No.  10  they  com- 
plain of  that  paragraph  of  the  court's  charge 
to  the  effect  that  appellants  were  Indicted  for 
the  murder  of  Watts,  and  were  on  trial  for 
that  offense  only,  and  they  could  not  be  con- 
victed for  the  killing  of  Havard  or  Mrs.  Sapp, 
but  they  could  consider  the  evideneetouchinp 
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on  the  killing  of  these  parties,  Havard  and 
Mrs.  Sapp,  for  the  purpose  of  enabling  them 
to  pass  on  the  question  of  whether  or  not  de- 
fendants, or  either  of  them,  killed  Watts, 
and  for  no  other  purpose.  Appellants'  objec- 
tion to  this  charge  was  that  the  court  ought 
to  have  told  the  Jury  that  they  could  consider 
the  testimony  of  the  killing  of  Havard  and 
Mrs.  Sapp  only  for  the  purpose  of  showing 
motive  on  the  part  of  defendants  to  kill 
Watts.  As  shown  above,  It  would  be  Improp- 
er for  the  court  to  charge  on  any  tostltuony 
which  would  tend  to  show  motive  for  the 
-crime  charged  In  this  case.  The  Idea  of  the 
court  in  giving  that  dtiarge  seemed  to  be  to 
prevent  the  Jury  from  convicting  the  appel- 
lants for  killing  Dick  Watts,  because  they 
bad  killed  Havard  or  Mrs.  Sapp.  If  appel- 
lants object  to  any  such  charge  on  another 
trial,  the  court  should  omit  it.  We  cannot 
fiee  bow  the  jury  could  be  misled  to  convict 
appellants  for  the  killing  of  Havard  or  Mrs. 
Sapp  on  a  trial  under  an  Indictment  charg- 
ing tbem  with  the  billing  of  Watts  only.  If 
it  becomes  necessary  to  caution  the  jury  on 
another  trial,  on  this  point  then  such  charge 
should  be  so  worded  as  not  to  tell  the  jury 
directly  that  appellants  killed  either  Havard 
or  Mrs.  Sapp,  but  that  if  the  testimiHiy  so 
.shows  or  tends  to  show. 

[1 1]  Appellants  objected  to  another  charge 
-of  the  court,  which  in  substance  was  that 
they  could  consider  for  nq  other  purpose 
than  passing  on  the  question  of  whether  or 
net  defendants,  or  either  of  them,  killed 
Watts  that  testimony  introduced  with  regard 
to  the  relationship  of  E.  E.  Sapp  and  his 
wife  KUen  as  to  how  they  got  along  a^  man 
-and  wife  after  their  marriage.  This  charge 
should  be  omitted  on  another  trial. 

[12,13]  It  is  always  permissible  for  Im- 
peachment of  an  accused  to  show  by  him  on 
cross-examination  that  he  has  been  indicted 
•or  convicted  of  any  felony,  if  not  too  remote, 
but  it  is  not  permissible  to  require  an  accused 
when  testifying  to  show  by  him  that  be  has 
committed  any  other  offense,  whether  ar- 
rested on  complaint  therefor  or  not.  If  as  a 
matter  of  fact  sufficient  time  has  elapsed 
thereafter  to  show  that  the  grand  jury  has 
had  an  opportunity  to  Investigate  and  act 
upon  it  and  have  not  found  a  bill  of  indict- 
ment Wright  V.  State,  63  Tex.  Cr.  R.  429, 
140  S.  W.  1106.  The  court,  therefore,  com- 
mitted an  error  in  permitting  the  state  to 
have  Hioa  Sapp  testify  on  cross-examina- 
tion to  the  effect  that  he  had  before  that 
killed  a  man  in  Louisiana,  for  which,  it 
seems,  he  had  not  been  indicted,  and  also  by 
requiring  E.  E.  Sapp  to  testify  to  shooting  his 
brother-in-law,  for  which  he  had  not  been 
Indicted,  as  shown  by  appeUants'  bills  Nos. 
41  and  42. 

[14]  Ciomplaint  is  also  made  by  appellants 
of  the  charge  in  that  in  defining  who  are 
principals,  the  court  in  substance  quoted  that 
part  of  the  «t8tute  to  the  «Sect  that  one  Is 


a  principal  who  not  being  actnally  present 
keeps  watch  so  as  to  prevent  the  Intermptlon 
of  those  engaged  in  the  comhiisslon  of  the 
offense.  And  also  those  are  principals  wbo 
endeavor  at  the  time  of  the  commission  of 
the  olfense  to  secure  the  safety  or  conceal- 
ment of  the  defendants.  It  seems  the  cotirt 
merely  in  snbstanoe  quoted  the  statute  in 
these  respects  and  did  not  submit  any  Issne 
of  that  kind  to  the  jury  for  a  finding.  How- 
ever, only  that  part  of  the  statute  applicable 
should  be  stated  in  the  charge,  and  that,  part 
of  it  relating  to  principals  whidi  is  Inapplica- 
ble should  not  be  quoted.  This,  we  think, 
would  not  have  presented  reversible  error. 
But  for  the  very  purpose  of  preventing  ob- 
jections to  the  charge,  such  matters  which  are  - 
inapplicable  should  not  be  Included  therein. 

We  have  carefully  considered  all  of  appel- 
lants' assignments,  but  have  deemed  it  un- 
necessary to  take  them  up  and  discuss  them 
separately.  None  of  them  present  any  re- 
versible error,  except  as  shown  above.  Some 
questions  are  assigned  which  doubtless  wlU 
not  arise  on  another  trial.  It  is  unnecessary 
to  discuss  them. 

For  the  errors  above  pointed  out,  the  Judg- 
moit  is  reversed  and  the  cause  remanded. 

On  Motion  to  Bevise  and  Beform  Opinion. 

Appellant  has  filed  a  motion  asking  the 
court  to  revise  and  reform  Its  opinion  here- 
in. It  is  unnecessary  to  state  tiie  particn- 
lans  thereof. 

We  think  the  appellants  have  misunder- 
stood the  opinion.  In  the  first  part  of  it  we 
mer^  stated  the  theory  of  the  stated  bo  as 
to  try  to  show  the  application  of  the  ques- 
tions determined  and  decided  thereby — ^not 
that  that  theory  is  a  fact  It  may  or  may 
not  be. 

We  think  It  cannot  be  gathered  from  the 
opinion  that  we  held  that  the  deceased  Watts 
and  Havard  .were  at  first  parties  to  the  orig- 
inal conspiracy  between  E.  E.  Sapp  and  an- 
other at  the  time  it  was  made,  if  It  was. 
And  certainly  not  that  they  were  parties  to 
any  conspiracy  to  have  themselves  killed  to 
prevent  their  testifying  or  otherwise  as  to 
their  being  hired  to  kill,  and  killing  Mrs.  E. 
E.  Sapp.  Nothing  of  the  kind  was  meant  or 
intended  by  the  opinion.  If  they  became  par- 
ties thereto,  it  was  when  B.  B.  Sapp  hired 
them,  If  he  did,  to  kill  Mrs.  Sapp.  The  kill- 
ing of  Watts  and  Havard,  or  either  <rf  them, 
if  by  appellants,  was  a  later  Incident  to  and 
made  necessary  In  order  to  carry  out,  under  . 
the  theory  of  the  state,  the  original  conspira- 
cy entered  between  Bl  E],  Sapp  and  another 
or  others,  which  was,  to  the  efTect,  as  claimed 
by  the  state,  that  E.  B.  Sapp  would  marry 
a  rich  .widow,  manage  to  get  her  property  by 
a  will  or  otherwise,  then  make  way  with  her 
by  killing  her,  or  otherwise,  and  divide  the 
property  acquired  from  her  between  the  con- 
spirators. Under  the  state's  theory,  the  orig- 
inal conspiracy  baa  neret/yet  been  |ended  or 
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eonsmnmated.    It  cftonot,  asA  will  not,  be 

nntil  B.  E.  Sapp  gets  the  balance  of  bis 
wife's  estate  under  her  will  and  divides  It 
with  bis  conspirator.  It  would  not  be  e8sei>- 
tlal  to  make  Watts  and  Harard  parties  to  said 
claimed  original  conspiracy,  that  they  should 
get  any  specific  portion  of  Mrs.  Sapp's  prop- 
erty for  killing  her ;  the  fact,  if  so,  that  uiey 
were  hired  by  E.  E.  Sapp,  and  to  be  paid  by 
bim,  to  kill  her,  might  be  sufficient  to  make 
tbem  parties  thereto,  to  carry  out  one  easesr 
tlal  part— kill  her. 

Nor  do  we  think  it  can  be  gathered  from 
the  opinion  that  .we  held  that  Lou  Sapp  was 
a  party  to  said  alleged  original  conspiracy 
before  or  at  the  time  Mrs.  Sapp  was  killed. 
His  entry  into  the  conspiracy,  if  he  ever  did, 
was  at  the  time  be  assisted  B.  E.  Sapp,  if 
he  did,  in  corralling  Watts  and  Harard,  tak- 
ing them  into  the  big  thicket,  and  killing 
them,  or  helping  E.  E.  Sapp  to  do  so.  The 
testimony  might  show  that  he  did  not  know 
that  Mrs.  Sapp  was  to  be  or  had  been  killed 
until  some  short  time  after  she  was  killed, 
and  perhaps  prior  to  that  time  he  did  not 
even  know  that  E.  E.  Sapp  had  married  her. 
It  may  be  that  Lou  Sapp  was  not  to  get  any 
of  Mrs.  Sapp's  property,  nor  any  special  pay, 
or  specific  amount,  for  what  he  did,  if  any- 
thing, in  the  killing  of  Watts  or  Harard. 
However,  according  to  the  theory  of  the  state, 
he  became  a  party  to  the  conspiracy  by  en- 
tering into  an  arrangement  with  his  brother, 
B.  E.  Sapp,  and  aiding  and  assisting  lalm,  if 
lie  did,  to  kill  Watts  or  Harard,  and  thereby 
enable  E.  E,  Sapp  to  consummate  his  original 
conspiracy  and  succeed  in  ultimately  getting 
his  wife's  property  and  dlriding  it,  and  it 
was  on  this  theory  that  the  opinion  jwM  pired- 
icated. 

We  cannot  understand  bow  the  opinion  of 
this  court  can  ever  get  to  a  Jury.  It  is  in- 
tended for  the  guidance  of  the  Judge  in  the 
trial,  and  should  be  for  bis  guidance,  so  far 
as  the  questions  decided  are  concerned.  As 
stated  in  the  original  opinion,  we  liave  not 
discussed  nor  commented  on  the  evidence. 
We  have  merely  stated  the  different  theo- 
ries, where  applicable.  Of  course,  we  un- 
derstand that  appellanta  deny  any  and  all 
conspirades  at  any  and  all  times,  and  tbey 
deny  the  Ulllng  of  Mrs.  Sapp  other  than  as 
an  accident,  and  they  deny  that  they  killed 
either  Watts  or  Harard  at  any  time  or  for 
any  purpose,  but  the  state  contends  other- 
wise, and  it  is  the  duty  of  this  court,  so  far 
as  It  can,  to  decide  tlie  legal  questions  on 
the  rariona  contentions  of  the  different  par- 
ties, and  this,  and  only  this,  is  what  we  hare 
undertaken  to  do. 

[16]  As  we  md^stand.  It  has  nerer  been 
held  and  is  not  necessary  that  an  admission 
or  declaration  of  a  coconspirator  had  to  be 
Gommnnlcated  to  the  other  conspirator  against 
whom  it  is  introduced  before  such  admission 
or  declaration   would   be  admissible.     l%e 


knr  to,  as  we  nnderstand  It,  fliat  snCh  dec- 
larations of  a  coconspirator  are  admissible 
against  all  parties  to  the  conspiracy,  whether 
they  heard  it  or  it  had  been  communicated 
to  them  or  not 

The  teetlmoiqr  of  the  various  witnesses  as 
to  the  declarations  Watts  and  Harard  made 
to  them  as  they  testified,  which  appellants 
objected  to,  shown  by  their  bills,  was  held 
admissible  on  two  grounds;  one,  particular- 
ly, to  show  motlre  by  appellants  for  killing 
Watts;  the  other,  as  admissions  or  declara- 
tions as  coconspirators  to  that  part  of  the 
conspiracy,  if  so,  to  the  killing  of  Mrs.  Sapp. 

We  refrain  from  discussing  or  even  stat- 
ing the  testimony  which  would  tend  to  show 
and  authorlEe  the  jury  to  believe  that  both 
E.  E.  Sapp  and  Lou  Sapp  knew  of  the  state- 
ments by  Watts  and  Harard  at  different 
times  that  they  or  Watts  bad  been  hired  by 
B.  E.  Sapp  to  kill  Mrs.  Sapp,  etc.  The  many 
different  times  and  places  and  circumstances 
where  they  are  shown  to  hare  made  such 
statements  and  the  saperrision  and  control 
of  them  by  the  Sapi>s  about  this  time  and 
shortly  and  immediately  before  Watts  was 
killed  seems  to  form  a  chain  of  drcnmstanc- 
es  that  would  authorize  a  jury  to  find  they 
did  know  and  had  notice  of  the  declara- 
tions by  Watts  and  Harard,  notwithstanding 
appellants  both  denied  any  such  knowledge  or 
notice.  All  that  was  for  the  jury.  It  is  im- 
necessary  for  us  at  this  time  to  say  whether 
or  not  all  this  eridence  was  of  sufficient 
force  to  establish  their  knowledge  or  notice, 
as  claimed  by  the  state.  The  jury  must  pass 
upon  that  question. 

The  opinion  might  not  bare  made  it  <dear 
that  the  theory  of  the  state  was  that  E.  E. 
Sapp  hired  not  only  Watts  but  Harard  too 
to  kiU  Mrs.  Sapp,  although  the  shot  that  kill- 
ed'her  was  fired  by  Watts  alone.  We  take 
it  that  the  contention  of  the  state  was  that 
both  of  these  parties  were  hired  by  Sapp 
to  kill  her,  and  both  of  them  as  to  killing 
her  would  have  been  principals.  However, 
we  do  not  state  that  that  is  a  fact.  We 
merely  state  what  we  understand  the  con- 
tention of  the  state  to  be.  Of  course,  appel- 
lants deny  all  of  this,  and  a  jury  may  be- 
lieve their  side  ultimately,  and  not  that  of 
the  state. 

We  hare  thought  it  proper  to  thus  explain, 
because  of  app^ants'  motion.  It  to  over- 
ruled. 


WAGGONER  v.  STATE.    (No.  4291.) 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  6, 

1016.     On  Motion  for  Rehearing, 

Dec  27,  1910.) 

1.  INTOXICATINO  LlQUOBS  «=>238(2)— Pbose- 
CUTION — Sale-Question  fob  Jtjbt. 
In  a  prosecution  for  selling  intoxicants  in  a 
county  where  prohibition  was  In  force,  wheth- 
er duendant  sold  intoxicating  liquors  to  the 
state's  witness,  and  did  not  deliver  the  liquor 
to  him  under  an  agreement  that  he  should  order 
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it  for  him,  heid  for  the  Jury  on  conflicting  «vi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Uqaors,  Cent  Dig.  {  824;  Dec.  Dig.  i&=>238(2).l 

2.  OBiMiNAi  Lau'  <S=s>1156(4)— Tbia]>-Oeedi- 
BiLiTT  OF  Witnesses. 

The  credibility  of  witnesses  was  a  question 
for  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Criounal 
Law,  Cent.  Dig.  {  3077;  DecDlg.  ^11^(,4).] 

3.  Cbiminai.  Law  ®=829(4)— Tbial— Instbuc- 

TI0N9. 

Where  the  court's  main  charge,  and  that 
specially  requested  b;^  defendant,  which  was  giv- 
en, submitted  every  issue  is  favor  of  defendant 
raised  by  the  testimony,  the  court  properly  re- 
fused others  requested  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  <8=»829(4).l 

4.  WiTNBBSEs    &=>344(2)  —  Imfsachment  — 
Single  Sale  of  Intoxicants. 

In  a  prosecution  for  selling  intoxicants  in 
a  coqnty  where  prohibition  was  in  force,  the 
trial  court  properly  excluded  the  proposed  im- 
peachiug  testimony  by  defendant  that  the  state's 
main  witness  had  made  a  single  sale  of  intoxi- 
cants; the  offense  being  merely  a  misdemeanor, 
and  the  witness  having  been  neither  indicted 
nor  prosecuted  therefor. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent   Dig.  S  1125;    Dec.  Dig.  <S=>344(2).r 
6.  Cbikinal  Law   <8=»1099(5)— New  TELii— 

Newlt  Discovered  Testimony- Time  fob 

Filing. 
Where  defendant  moved  for  new  trial  for 
newly  discovered  testimony,  and  the  court  heard 
testimony  on  the  motion  during  term  time,  but 
the  testimony  was  not  filed  during  term  time, 
but  nearly  W  days  later,  the  ruling  denying  a 
new  trial  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2876;  Dec.  Dig.  «=»1099(5).] 

6.  Cbiminai,    Law    <8=>938(3)— New    Tbial— 
Newly  Discotebeo  Testimony. 

In  a  prosecution  for  illegally  selling  intoxi- 
cants, where  a  party  was  present  when  defend- 
ant claimed  he  made  an  agreement  with  the 
prosecuting  witness  to  order  the  liquor  for  him 
and  some  additional  for  himself,  testimony  of 
such  party  who  was  present  was  not  newly  dis- 
covered, and  so  not  ground  for  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2308;   Dec.  Dig.  «9=>»38l3).] 

On  Motion  for  Rehearing. 

7.  Cbiminal  Law  «s:»1144<19)  —  Appeai.  — 
Pbesuuftion. 

Where,  in  a  bill  of  exception,  defendant  re- 
cites testimony  heard  on  bis  motion  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, and  that  the  bill  was  filed  on  the  day 
the  court  adjourned,  the  Court  of  Criminal  Ap- 
peals will  presume  that  it  was  filed  before  actual 
adjournment  so  that  defendant  is  entitled  to  the 
benefit  of  the  testimony,  though  his  statement 
of  facts  was  filed  after  the  adjournment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  2774-2781.  ^1,  3037;  Dec. 
Dig.  <S=»1144(10).] 

8.  Cbiminal  Law  «=»829(4)— Instbttctions. 

In  a  prosecution  for  illegally  selling  intoxi- 
cants, the  court  instructed  that  if  defendant 
agreed  to  order  the  whisky  in  connection  with 
the  prosecuting  witness,  and  such  witness  paid 
him  money  at  the  time  the  order  was  made,  and. 
after  the  whisky  came,  defendant  delivered  half 
to  the  witness,  and  requested  him  to  Iteeii  de- 
fendant's part  of  the  wnisky  until  he  returned 
home,  defendant  was  not  guilty.  Held  that 
such  charge  clearly  embraced  the  issue  that  if 
defendant  ordered  the  whisky,  and  at  the  time 


the  order  was  made  the  prosecuting  witness  paid 
him  $5  on  the  order,  or  if  the  jury  had  a  rea-       i 
sonable  doubt  as  to  whether  such  was  the  case, 
they  should  acqnit,  so  that  another  charge  on 
the  issue  was  properly  refused. 

[Ed.    Note. — ^For    other   cases,    see    Criminal       i 
Law,  Cent  Dig.  t  2011;   Dec.  Dig.  «s»829(4).] 

Appeal  from  Nacogdoches  Oonnty  Court; 
J.  F.  Perrltte,  Judge.  \ 

Johnnie  Waggoner  was  convicted  of  selling 
Intoxicating  liquors  In  a  county  where  prohi- 
bition was  In  force,  and  he  appeals.  Judg- 
ment affirmed. 

King  &  Scale,  of  Np.cogdocbes,  for  appel- 
lant. C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  the  misdemeanor  offense  of  sel- 
ling Intoxicating  liquors  In  Nacogdoches 
county,  where  prohibition  was  In  force,  and 
assessed  the  lowest  punishment. 

[1,2]  The  testimony  by  the  state's  witness 
was  positive  and  unequivocal  to  the  effect 
that  appellant,  at  the  time  alleged,  sold  to 
him.  In  said  county,  intoxicating  liquors,  and 
that  he  did  not  deliver  it  to  him  under  an 
agreement  before  then  that  be  ordered  it 
for  said  witness  and  merely  delivered  it  to 
him  without  making  any  sale.  The  testi- 
mony on  the  appellant's  side  disputes  this, 
and  be  had  other  testimony  corroborating  his 
own.  This  was  a  question  for  the  jury  and 
the  lower  court  They  had  all  the  witnesses 
before  tbem,  beard  tbem  testify,  and  saw 
them  while  testifying,  and  their  credibility 
was  a  question  for  the  lower  court  and  not 
this.  We  cannot,  therefore,  disturb  the  ver- 
dict 

[I]  The  main  dharge  of  the  court,  and  that 
specially  requested  by  appellant  which  was 
given  by  the  court,  submit  every  Issue  In 
favor  of  appellant  that  was  raised  by  the 
testimony,  and  the  court  properly  refused 
others  requested  by  appellant  Nor  do  ap- 
pellant's objections  to  the  court's  charge  sbow 
any  error. 

[4]  The  court  properly  excluded  tlie  pro- 
posed testimony  by  appellant  to  the  effect 
that  the  state's  main  witness  had  made  a 
single  sale  of  Intoxicating  liquor,  for  tbe  pur- 
pose of  Impeadilng  blm.  The  offense.  If  any. 
was  merely  a  misdemeanor.  He  had  neither 
been  indicted  nor  prosecuted  therefor.  The 
law  Is  well  settled,  and  needs  no  citation  of 
cases,  to  the  effect  that  no  witness  can  be 
thus  impeached. 

[S,  6]  Appellant  complains  that  ttie  court 
erred  In  not  granting  him  a  new  trial  on  the 
ground  of  claimed  newly  dlscoverpd  testi- 
mony. The  record  shows  that  the  court 
heard  testimony  on  this  during  term  time  in 
ruling  on  his  motion  for  new  trial.  This 
testimony  was  not  filed  during  term  time, 
but  nearly  20  days  later.  Hence,  under  the 
uniform  decisions,  and  many  of  them,  of  this 
court,  such  matter  cannot  be  reviewed.    How- 
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erer,  to  take  appenanfs  motion  and  the  af- 
fldarlt  of  the  witness  whose  testimony  was 
claimed  to  be  newly  discovered,  It  would 
clearly  show  ttat  It  was  not  newly  discover- 
ed, for  the  aflSdavlt  In  substance  shows  that 
he  was  present  at  the  time  when  appellant 
claims  he  made  an  agreement  with  the  prose- 
cuting witness  to  order  for  him,  and  some  ad- 
ditional for  himself,  the  Uquor  the  state's 
witness  testlfled  had  been  sold  to  him  by  ap- 
pellant, and  his  whole  affidavit  would  exclude 
the  idea  that  his  testimony  was  newly  dis- 
covered. 

There  was  no  error  In  the  trial,  and  the 
Judgment  ia  affirmed. 

HARPER,  3.,  absent 

On  potion  for  Rehearing. 

PRBNDEROA8T,  P.  J.  [1]  Appellant 
Claims  that  we  were  mistaken  when  stating 
tn  the  original  opinion  that  a  statement  of 
facts  of  the  testimony  heard  by  the  court 
on  his  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  not  filed 
during  term  time,  but  nearly  20  days  later. 
Upon  a  re-examination  of  the  record,  we  find 
that  our  statement  was  correct  The  court 
adjourned  on  August  5th;  the  statement  of 
facts  of  the  testimony  heard  on  his  motion 
for  new  trial  was  not  filed  In  the  court  below 
until  August  23d,  18  days  after  adjournment. 
However,  In  one  of  appellant's  bills  of  ex- 
ceptions, he  recites  this  testimony,  and  that 
bill  was  filed  on  the  day  the  court  adjoamed, 
and  we  will  presume  it  was  filed  before  ac- 
tual adjournment;  so  that  appellant  is  en- 
titled to  the  benefit  of  that  testimony,  al- 
though his  statement  of  facts  was  filed  after 
adjournment,  as  stated. 

We  have  read  that  testimony  carefully,  and 
we  think  it  emphasizes  against  appellant  the 
fact  that  the  court  was  Justified  In  denying 
him  a  new  trial  on  the  ground  of  claimed 
newly  discovered  testimony. 

Our  statute  prescribing  the  causes  wlllch 
authorize  the  trial  court  to  grant  a  new  trial 
(Code  Cr.  Proc.  1911,  art  837,  subdlv.  6),  in 
even  felony  cases  only,  as  one  of  the  grounds, 
enacts:  "Where  new  testimony  material  to 
the  defendant  has  been  discovered  since  the 
trial."  This  statute  has  been'  construed  and 
the  principles  applicable  so  many  times  stat^ 
ed  by  our  decisions  as  to  settle  practically  all 
the  questions  relating  thereto.  Judge  White, 
tn  section  1149,  under  said  provision  of  the 
statute,  has  laid  down  these  principles  and 
many  of  the  dedslona  establishing  them. 
So  has  Mr.  Branch,  in  his  Ann.  P.  G.  {|  192- 
205,  Inc.  As  a  matter  of  convenience,  and 
because  Mr.  Branch's  work  is  more  recent 
and  cites  later  cases,  we  will  state  some  of 
these  principles  applicable  to  this  question: 

(1)  Aitpllcatioiis  for  new  trial  upon  this 
ground  will  be  scrutinized  by  the  appellate 
court  wlfii  much  strictness.  They  are  ad- 
dressed much  to  the  discretion  of  the  trial 
court  and,  when  that  court  has  refused  such 


an  application,  the  appellate  court  will  not 
reverse  unless  it  shall  appear  that  the  trial 
court  has  abused  its  discretion,  and  that 
thereby  Injustlee  may  have  been  done  the 
defendant.  He  cites  as  authority  for  this 
principle  eight  cases  from  this  court,  from 
the  first  report  down  to  almost  the  last, 
specifically  in  point  and  sustaining  his  prop- 
osition. 

(2)  Where  it  appears  that  defendant  knew 
that  the  proposed  new  witness  was  present 
when  the  transaction  occurred,  or  where  the 
alleged  new  testimony  is  of  such  a  character 
that  defendant  must  necessarll;^  have  known 
of  Its  existence  prior  to  the  trial,  and  tho 
trial  court  In  the  exercise  of  Its  sound  dis- 
cretion has  refused  a  new  trial,  the  Judg- 
ment wlU  not  be  reversed  to  permit  him  to 
take  advantage  of  his  own  negligence  and  to 
obtain  a  new  trial  to  obtain  testimony  which 
he  should  and  could  have  had  at  the  triaL 
For  this  principle  he  cites  42  cases,  one  from 
the  Supreme  Court  when  It  had  criminal  Ju- 
risdiction, and  all  of  the  others  from  this 
court  from  its  creation  down  to  the  present 
time. 

(3)  The  defendant  must  satisfy  the  court 
that  the  new  testimony  has  come  to  his 
knowledge  since  the  trial,  and  that  it  was 
not  owing  to  the  want  of  due  diligence  that 
It  was  not  sooner  discovered,  citing  19  cases 
from  the  Supreme  and  this  court  from  its 
organization  down  to  this  date. 

(4)  A  new  trial  will  not  be  granted  for  tes- 
timony claimed  to  be  newly  discovered  which 
could  have  been  obtained  at  the  trial  by  the 
use  of  ordinary  diligence,  citing  23  cases  fi'om 
the  Supreme  and  this  court  from  its  organi- 
zation down  to  this  date. 

Many  other  propositions  are  laid  down  by 
Mr.  Branch  which  have  more  or  less  bearing 
in  this  case,  but  It  is  unnecessary  to  state 
them. 

The  sale  by  appellant  in  this  case  is  al- 
leged to  have  occurred  on  March  8th.  The 
complaint  and  Information  against  him 
charging  this  were  filed  Just  one  week  later. 
His  trial  occurred  on  July  27th  following. 

Appellant  swore  on  his  trial  that  he  met 
the  complaining  witness  in  the  town  of  Nac- 
ogdoches on  or  about  the  time  alleged,  and 
that  that  witness  and  he  then  and  there 
agreed  to  buy  whls*y  together  and  send  off 
for  it;  that  the  ordering  of  It  was  to  be 
made  by  appellant,  and  It  was  to  be  shipped 
In  his  name  and  delivered  to  him ;  that  the 
complaining  witness  at  the  time  paid  him  $5, 
which  was  the  amount  that  he  was  to  pay  for 
one-half  of  said  whisky ;  that  he  then  went 
to  a  certain  person,  naming  him,  and  ordered 
the  whisky,  as  agreed  between  them;  that 
it  came  later,  and  when  it  came  he  delivered 
half  of  it  to  the  complaining  witness  under 
their  said  contract  and  did  not  sell  him  the 
whisky.  The  complaining  witness  >swore 
that  no  such  trade  or  arrangement  was  made 
by  him  with  appellant  at  said  time,  or  any 
other  time,  but  that  he  bought  the  whisky 
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direct  from  appeUant  and  paid  him  |5  for 
the  quantity  tbat  he  then  bought  from  him, 
which  was  then  and  there  delivered  to  him 
hj  appellant.  Now,  the  witness,  whose  tes- 
timony appellant  claimed  to  be  newly  dls- 
corered,  as  developed  before  the  trial  Judge 
when  he  heard  the  testimony  on  appellant's 
ground  of  newly  discovered  testimony,  swore 
that  he  knew  both  appellant  and  said  com- 
plaining witness  well  and  had  known  each  of 
them  for  years ;  that,  mi  the  day  and  at  the 
time  and  place  which  appellant  swore  he  made 
said  trade  and  arrangemoit  with  said  com- 
plaining witness,  be  came  up  to  the  parties; 
that  they  all  spoke  to  each  other;  that  he 
shook  bands  with  appellant;  that  he  then 
and  there  hieard  the  whole  of  said  arrange- 
ment or  trade  between  appellant  and  said 
complaining  witness;  and  that  it  occurred 
Just  as  appellant  swore  It  did.  TUb  witness 
lived  but  a  few  mUes  in  the  country  and  In 
an  adjoining  neighborhood  to  that  of  appel- 
lant, and  tbat  they  had  so  lived  a  long  time 
before,  and  ever  Since,  the  said  alleged  sale. 
Appellant  did  not  testify  at  all  on  this  hear- 
ing. He  introduced  the  affidavit  of  his  claim- 
ed newly  discovered  witness,  which  he  had 
attached  to  his  motion  for  a  new  trial.  The 
substance  of  this  affidavit  was  stated  In  the 
original  opinion  and  was  briefer  than  the 
testimony  of  this  witness  heard  on  the  motion 
for  new  trial.  The  testimony  of  this  witness 
beard  by  the  trial  Judge  at  the  time  is  given 
in  question  and  answer  form,  comprised  in 
more  than  three  typewritten  pages,  and  was 
in  substance  what  we  have  given  above.  It 
therefrom  clearly  appears,  and  the  trial 
judge  unquestionably  was  authorized  to  be- 
lieve, and  did  believe,  that  said  testimony 
could  not  have  been,  and  was  not,  newly  dis- 
covered. If  it  was  true,  appeUant  had  posi- 
tive'knowledge  of  it  before  his  trial  as  well 
as  after,  and  the  court  did  not  err  in  refus- 
ing him  a  new  trial  on  that  ground. 

[8]  The  only  other  ground  complained  of  in 
the  motion  for  a  rehearing  is  that  the  court 
should  have  given  his  other  special  charge, 
as  follows: 

"You  are  instructed  as  a  part  of  the  law  in 
this  case  that  if  you  believe  from  the  evidence 
tbat  said  whisky  was  ordered  by  the  said  John- 
nie Waggoner,  and  that  at  the  time  said  order 
was  made  the  witness  Rodriguez  paid  said  de- 
fendant $5  on  said  order,  or  if  you  have  a  rea- 
sonable doubt  as  to  whether  this  is  a  fact,  you 
will  acquit  defendant." 

The  court  refused  this  charge,  giving  as 
his  reason  that  this  issue  was  already  cover- 
ed in  the  charge  that  he  had  given.  The 
court  was  correct  in  refusing  the  charge. 
He  did  give,  at  appellant's  special  request, 
the  following  charge,  which  embraces  clearly 
the  said  issue,  to  wit: 

"You  are  instructed  as  a  part  of  the  law  in 
this  case  that,  if  the  defendant  Johnnie  Wag- 
goner agreed  to  order  said  whisky  in  connection 
with  the  witness  Rodriguez,  and  that  said  Rod- 
riguez paid  in  money  at  the  time  said  order  was 


made,  and  that  after  said  whisky  came  the  de- 
fendant delivered  one-half  of  said  whisky  to 
said  Rodriguez  and  requested  said  Rodriguez  to 
keep  his  (defendant's)  part  of  said  whisky  until 
he  returned  home,  then  the  defendant  has  vio- 
lated no  law,  and  you  will  acquit  him." 

The  motion  is  overruled. 


TLORES  V.  STATE.    (No.  4226.) 

(Court  of  Criminal  Appeals  of  Texas.     Oct.  25, 

1916.    Dissenting  Opinion  Nov.  22,  1916.) 

1.  Cbiminai.  Law  *=»980(2)— Pi.ka  of  Gotltt 
— iNTBontrcTioN  OF  Evidence — Waiveb. 

Introduction  of  evidence,  under  Code  Cr. 
Proc  1911,  art  566,  providing  that  on  plea  of 
guilty,  where  the  punishment  is  not  unvarying,  a 
jury  shall  be  impaneled  to  ssseos  it,  and  evi- 
dence submitted  to  enable  them  to  decide  there- 
on, may  be  waived  under  article  22,  providing 
that  defendant  may  waive  any  right  secured  to 
him  by  law,  except  right  of  jury  trial  in  a  fel- 
ony case. 

[Ed.  Note. — For  other  cases,  see '  Criminal 
Law,  Cent  Dig.  {J  2494,  249S;  Dec.  Dig.  «=> 
980(2).] 

2.  CBimiVAi,  Law  «=»980(2)— Plea  of  Omwr 

-rlNTBODUOTIOn    OV   EVIDENOB— WiTHDBAW- 

AL  or  Waives. 
Express  waiver  of  introduction  of  evidence 
under  Code  Cr.  Proc.  1911,  art  666,  to  enable 
the  jury  to  assess  the  punishment  on  a  plea  of 
guilty,  cannot  be  withdrawn  after  verdict,  though 
the  jury  do  not  suspend  sentence,  as  prayed. 

[Ekl,  Note. — For  other  cases,  see  Criminal 
Law.  Ont  Dig.  U  2494,  2495;  Dec.  Dig.  «=> 
980(2).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Kleberg  Coun- 
ty; W.  B.  H<9kln8,  Judge. 

Clemmte  Flores  was  convicted,  and  ap- 
peals.   Afflrmed. 

Pope  &  Sutherland,  of  Corpus  Christ!,  for 
appellant.  C.  d  McDonald,  Asst  Atty.  Qen, 
for  the  State. 

HARPEm,  3.  Appellant  was  indicted, 
charged  with  violating  the  prohibition  law. 
When  the  case  was  called  for  trial  be  en- 
tered a  plea  of  guilty,  but  filed  a  prayer, 
asking  a  suspension  of  sentence  during  good 
behavior.  TTie  Jury  refused  to  suspend  the 
sentence,  and  returned  a  verdict,  assessing 
the  penalty  at  one  year's  confinement  in  the 
penitentiary.  On  the  nest  day  he  employed 
the  attorneys  who  prosecute  this  appeal,  and 
they  filed  a  motion,  asking  that  the  judg- 
ment be  set  aside  because  no  evidence  had 
been  adduced  on  the  trial  tending  to  show 
him  guilty  of  the  offense ;  and  when  tne  mo- 
tion for  new  trial  was  overruled,  a  bill  of  ex- 
ceptions was  reserved  to  the  action  of  the 
court  In  overruling  the  motion.  In  approv- 
ing the  bill,  the  court  approves  it  with  the 
following  qualification: 

"That  when  the  indictment  was  read  to  the 
jury,  the  defendant,  in  person,  pleaded  guilty, 
after  being  admonished  by  the  court,  and,  in 
open  court  and  before  the  jury,  expressly  waived 
the  introduction  of  affirmative  proof  b^  the 
state." 
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The  motion  for  a  new  trial,  allei^g  such 
KTOunds,  was  not  sworn  to  by  appellant  nor 
any  otber  person;  consequently  It  would  not 
have  properly  raised  the  question  that  no 
evidence  was  adduced  on  the  trial,  that  not 
being  a  matter  shown  by  the  record,  the  Judg- 
ment record  evidencing  that  evidence  was 
heard;    It  reciting: 

"A  jury  was  duly  impaneled  and  sworn,  who, 
having  heard  the  indictment  read,  the  dpfend- 
ant's  plea  of  guilty  thereto,  and  having  heard 
the  evidence  aubmitted,"  etc.,  returned  into 
open  court  a  verdict  finding  appellant  guilty. 

But  when  appellant  reserves  a  bill  of  ex- 
ception to  the  action  of  the  court  in  over- 
mllng  hla  motion  for  a  new  trial,  the  trial 
judge  certifies,  over  his  signature,  that  no 
evidence  was  heard,  saying  the  appellant  in 
open  court  In  person  waived  the  introduction 
of  evidence.  So  the  sole  question  presented 
is.  Could  a  person  who  Is  on  trial,  being 
sane,  waive  the  introduction  of  proof  7  It  has 
often  been  held  that  an  admission  by  the 
person  on  trial  in  open  court  of  a  fact  ren- 
ders It  unnecessary  to  prove  that  fact' 
Kearse  v.  State,  68  Tex.  Or.  R.  689,  161  S. 
W.  827. 

[1,  2]  Appellant  relies  on  article  566  of  the 
Code  of  Criminal  Procedure,  which  provides 
that  when  a  plea  of  guilty  hi  entered  and  the 
punishment  Is  not  absolutely  fixed  by  law  and 
beyond  the  discretion  of  the  Jury  to  graduate, 
a  Jury  shall  be  Impaneled  to  assess  the  pun- 
ishment, and  evidence  submitted  to  enable 
them  to  decide  thereon.  It  U  true  there  are 
many  cases  holding  that  the  provisions  of 
this  article  are  mandatory ;  that  it  is  not  In- 
tended solely  for  the  ben^t  of  the  defendant, 
but  is  also  intenued  to  protect  the  intereots 
of  the  state  by  preventing  aggravated  cases 
from  being  covered  np  by  a  plea  of  guilty, 
and  so  allow  the  criminal  to  escape  with  the 
minimum  punishment  Josef  v.  State,  38 
Tex.  Cr.  R.  251,  26  S.  W.  213,  and  cases  cited 
in  Vernon's  Procedure  under  this  article  on 
page  289.  But  In  none  of  those  cases  is  the 
question  of  "waiver"  raised,  discusaed,  or  de- 
cided. 

While  article  666  reads  as  above  stated, 
yet  we  have  another  article  of  the  Code  (ar- 
ticle 22),  which  provides: 

"The  defendant  in  a  criminal  prosecution  for 
any  offense  may  waive  any  right  secured  to  him 
by  law,  except  the  right  of  trial  by  Jury  in  a 
felony  case" 

— and  the  provisions  of  this  article  of  the 
procedure  are  as  binding  upon  courts  as  is  ar- 
ticle 666.  They  were  both  enacted  as  a  part 
ol  the  orlglnai  Code  of  this  state,  and 
brought  forward  in  each  codification. 

If  the  ai>pellant  could  waive  the  introduc- 
tion of  evidence,  the  record  discloses  he  did 
BO  in  person  B];)eclfically  when  his  attention 
was  called  to  the  matter,  for  the  court  says 
In  the  same  paragraph  where  he  certifies 
no  evldfenoe  was  Introdaoed: 

"The  defendant  in  person  in  open  court  ex- 
pressly waived  the  introdoction  of  affirmative 
proof  by  the  state." 

190S.W.-82 


He  is  now  In  no  position  to  complain,  tm 
the  Jury  assessed  the  lowest  penalty  author- 
ized by  'law,  and  the  state's  attorney  must 
be  held  to  have  also  waived  the  rights  of  the 
state  in  this  proceeding.  We  might  question 
the  propriety  of  the  trial  court  accepting 
such  waivers,  but  when  the  court  has  done 
so  and  the  record  discloses  that  the  appel- 
lant waived  his  rights  under  Article  666,  as 
he  was  specifically  authorized  to  do  by  ar- 
ticle 22  of  the  Code,  he  cannot  thereafter, 
after  verdict  is  rendered,  because  the  Jury 
did  not  suspend  his  sentence,  withdraw  a 
waiver  he  solemnly  entered  into  in  open 
court  In  Hancock  v.  State,  14  Tex.  App. 
401,  Judge  White  says: 

"Defendant  agreed  to  the  admission  of  the 
testimony,  and  but  for  his  agreement,  doubtless 
it  would  never  have  been  offered  in  this  shape. 
He  cannot  be  heard  to  complain  where  he  was 
a  party  to,  and  where  bis  own  action  brought 
about  the  very  matter  of  which  he  complama. 
He  could  waive  the  presence  of  the  witnesses  if 
he  so  desired,  and  agree  Aat  if  present  they 
would  swear  as  they  had  previously  done.  In 
fact,  he  could  waive  any  right  guaranteed  him 
by  the  Constitution  and  laws,  except  the  right 
of  trial  by  jury." 

The  facts  in  the  Antonio  Diaz  Case,  190 
S.  W.  498,  are  the  same  as  in  this  ease,  the 
record  being  in  the  same  condition,  and  for 
the  reasons  here  stated  it  should  also  be  af- 
firmed. 

DAVIDSOK,  3.  (dissenting).  In  this  as 
in  the  Antonio  Diaz  Case  the  condition  of 
the  record  is  substantially,  if  not  exactly, 
the  same.  My  Brethren  put  their  affirmance 
on  the  ground  that  appellant  expressly  waiv- 
ed the  introduction  of  testimony  on  the 
merits  of  the  case,  and  cites  the  Kearse 
Case.  88  Tex.  Cr.  It  689,  161  S.  W.  827,  as 
authority.  The  Kearse  Case  is  not  in  point 
and  has  no  bearing  on  the  question  here  in- 
volved, nor  does  the  case  cited  by  Judge  Har- 
per in  14  Tex.  App.  401,  opinion  by  Judge 
White.    I  do  not  care  to  review  those  cases. 

It  will  be  noticed  that  in  the  case  of  Diaa 
V.  State  I  wrote  the  opinion  reversing  it, 
following  the  statute  and  decisions  in  regard 
to  pleas  of  guilty  and  the  introduction  of  tes- 
timony In  felony  cases,  l^ls  mle  has  been 
heretofore  held  mandatory,  and  the  reasons 
are  assigned  in  tlie  authorities  there  cited. 
My  Brethren  wrote  the  opinion  in  the  Flores' 
Case  directly  contradictory  to  what  I  wrote 
in  the  JDlaz  Cose.  I  let  the  opinion  as  I  had 
written  it  stand  in  the  Diaz  Case,  but  put  at 
the  bottom  a  short  statement  there  found 
that  I  could  not  agree  to  the  affirmance, 
but  followed  the  decision  in  Flores'  Case  in 
the  affirmance.  The  statute  Judge  Harper 
cites,  that  defendant  may  waive  any  matters 
guaranteed  him  by  the  Constitution  except 
the  right  of  trial  by  Jury,  is  but  an  act  of  the  ' 
Legislature.  It  ought  not  to  t>e  questioned 
that  the  Legislature  cannot  set  aside  any 
constitutional  guaranties  accorded  the  de- 
fendant, unless  the  Constitution  expressly 
anthorizes  that  body  >0  to  do,   ^niat  the  ac- 
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cnsed  cannot  waive  other  rigjits  accorded 
him  besides  the  trial  by  Jury  has  been  so 
long  settled  that  It  is  not  the  subject  of  de- 
bate. I  shall  make  only  one  snggestion: 
The  Constitution  guarantees  in  a  felony  case 
no  man  shall  be  tried  for  his  life  or  liberty 
■without  an  indictment  having  been  previous- 
ly presented  by  a  grand  jury.  No  court  has 
held  that  a  dtlzen  of  Texas  can  be  tried 
without  presentment  of  indictment  by  a 
grand  Jury  in  a  felony  case.  Not  only  so, 
but  it  has  been  universally  held  that  citizens 
convicted  of  crime  have  been  released  from 
the  penitentiary  because  there  was  no  indict- 
ment preferred ;  that  is,  the  indictment  pre- 
sented was  by  a  grand  Jury  composed  of 
more  or  less  than  12  men;  and  it  has  also 
been  held  that  such  is  not  an  Indictment  It 
is  also  the  law  that  an  Indictment  is  not  a 
valid  one  unless  it  concludes  "against  the 
peace  and  dignity  of  the  state."  Tills,  too, 
where  the  question  was  not  raised  until  it 
reached  the  appellate  court  The  cases  sup- 
porting this  proposition  are  well  understood, 
and  have  been  in  Texas,  and  everywhere,  so 
far  as  the  writer  is  aware,  where  the  con- 
stitutional provision  in  regard  to  that  matter 
is  the  same  as  it  is  in  our  Constitution.  This 
came  for  thorough  adjudication  in  Cox  v. 
State,  8  Tex.  App.  254,  34  Am.  Rep.  748.  The 
statutes  with  reference  to  pleas  of  guilty  in 
felony  cases  have  been  closely  adhered  to 
and  strictly  enforced.  These  statutes  change 
several  rules  under  our  procedure  with 
reference  to  ordinary  cases.  The  general 
rule  is  that  every  citizen  of  Texas  la  pre- 
sumed to  be  sane  until  appellant  proves  by 
a  preponderance  of  evidence  that  he  is  In- 
sane. Under  the  statute  pleas  of  guilty  In 
felony  cases  the  rule  is  reversed,  and  all  the 
authorities  hold  that,  where  the  statute  so 
provides,  the  presumption  shifts,  and  the  ac- 
cused Is  presumed  insane,  the  state  must 
show  his  sanity  in  order  to  sustain  the  plea 
of  guilty.  This  statute  travels  upon  the  idea 
that  no  rational  man  would  deliberately  ad- 
mit that  he  was  guilty  of  a  felony.  Under 
such  circumstances  the  law  assumes  he 
would  be  insane.  Not  only  is  this  so,  but  the 
Judgment  must  show  his  sanity  as  an  ad- 
judicated fact,  and  that  he  has  not  been  in- 
duced to  make  this  confession  of  guilt  by  any 
hope  of  pardon  or  other  matters  that  would 
look  to  an  infamous  punishment  These' 
statutes  with  reference  to  pleas  of  guilty 
under  such  circumstances  do  not  stop  here. 
They  most  solemnly  provide  that  in  all  cases 
under  such  plea  the  evidence  shall  be  intro- 
duced, unless  it  is  one  of  those  instances 


where  the  punishment  is  fixed  absolutely 
without  graduation  or  gradation.  The  ma- 
jority admit  this  has  always  been  held  man- 
datory, but  because  the  defendant  may 
waive  any  right  accorded  him  except  trial 
by  Jury,  therefore  the  waiver  of  his  right 
covered  everything,  except  trial  by  Jury; 
therefore  he  can  be  sent  to  the  penitentiary 
under  graduated  punishment  by  waiving  the 
introduction  of  testimony.  I  cannot  agree 
with  this  proposition.  It  is  not  only  in  the 
face  of  the  Jurisprudence  and  jidjudlcated 
cases,  but  contrary  to  the  statute.  I  do  not 
care  to  follow  this  matter  further.  I  have 
said  tills  much  in  addition  to  what  I  wrote  in 
the  Diaz  Case.  The  Judgment  ongbt  to  be 
reversed  and  remanded. 

For  these  reasons  I  respectfully  enter  my 
dissent  in  this  case  and  apply  it  as  well 
to  the  Dias  Case. 


DIAZ  V,  STATE.    (No.  4225.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1916.) 

Appeal  from  District  Court  Kleberg  CViunty; 
W.  B.  Hopkins,  Judge. 

Antonio  Bias  was  convicted,  and  appeals.  Af- 
firmed. 

Pope  ft  Sutherland,  of  Corpus  Christi,  for  ap- 
pellant C.  C.  McDonald,  Asst  Atty.  Gien.,  for 
the  State. 

DAVIDSON,  J.  This  conviction  waa  under  a 
plea  of  guilty  for  violating  the  local  option  law, 
the  jury  awarding  the  maximum  penalty  of 
three  years'  confinement  in  the  penitentiary. 

No  evidence  was  introduced  during  tlie  trial 
of  the  case  except  with  reference  to  the  sus- 
pended sentence  plea.  The  failure  of  the  state 
to  introduce  evidence  in  regard  to  the  merits  of 
the  case  is  shown  by  a  bill  of  exceptions.  The 
trial  judge  signs  this  bill  with  the  statement 
that  the  defendant  waived  the  introduction  of 
testimony.  This  does  not  meet  the  requirements 
of  the  statute.  This  statute  is  hdd  to  be  man- 
datory and  evidence  must  be  introduced  unless 
the  penalty  is  fixed  in  a  definite  and  in  certain 
amount  or  number  of  years.  Wherever  the  pun- 
ishment is  graduated  from  a  minimum  to  a 
maximum  term,  evidence  must  be  introduced. 
This  statute  was  enacted  as  well  for  the  benefit 
of  the  state  as  for  the  defendant.  This  ques- 
tion has  been  discussed  so  often  we  deem  it  un- 
necessary to  go  into  it  further.  The  authorities 
will  be  found  collated  in  Mr.  Branch's  Crim. 
Law,  i  677 ;  Branch's  Ann.  Penal  Code,  p.  325, 
and  Vernon's  Ann.  Statutes,  voL  2,  p.  289. 

The  judgment  is  afiSirmed. 

I  wrote  this  opinion,  but  my  Brethren  do  not 
agree  and  write  their  reasons  in  riores'  Case, 
190  S.  W.  496  (No.  4226),  this  day  decided.  I 
cannot  agree  with  them,  bat  do  not  care  to 
write  at  length  in  either  case.  I  dissent  io 
Flores'  Case,  and  write  this  on  authority  of 
Flores'  Case. 
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UABION  T.  8TATB.    (No.  4284.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  29, 

1816.     On  Motion  for  Rehearing, 

Dec.  27,  Idle.) 

1.  Bafb  «=»52(1)— BviDBIfCB. 

Bhridence  of  comtriaint  and  condition  of  vic- 
tim, a  cliild  ot  eight,  KM  sufficient  to  sustain 
conviction  of  rape. 

[Ed.  Note.— For  other  cases,  see  Rape.  Cent 
Dig.  n  71,  72,  76;    Dec.  Dig.  <S=>62{1)^ 

2.  Ckiminai,  Ijaw  «=814(10)— Qdestion  fob 
Jtibt— Insanitt. 

In  rape  trial,  refusal  to  submit  to  the  JuiT 
accused's  insanity  from  use  of  drugs  was  prop- 
er; there  being  no  evidence  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1821,  1979,  1981;  Dec.  Dig. 
«=>814(10).] 

3.  CRtiriNAi.   IiAw    «39814{17)— IifsnuonoN 

— ClBCTTKBTANTIAI.    BVIOnfCB. 

In  rape  trial,  requested  instruction  on  dr- 
comstantial  evidence  was  properly  refused,  al- 
though victim  did  not  herself  testify,  where 
there  was  res  gesbe  testimony  of  condition  and 
complaint  of  the  victim,  this  being  positive  tes- 
timony. 

[Ed.  Note,r-For  other  cases,  see  Criminal 
taw,  (Sent.  Dig.  |{  1883,  1979;  Dec.  Dig.  «=> 
814a7).l 

4.  Ckihinal  Law  «=665(1),  Tift— Segbeqat- 
tsa  WmrassEs. 

In  trial  for  rape  of  accused's  daughter,  it 
was  proper  for  the  court  to  place  all  his  children 
in  custody  of  an  officer,  and  allow  no  coomiuni- 
cation  with  them,  nor  comment  to  the  jury  by 
accused's  counsel  on  such  action;  it  all  occurring 
out  of  the  presence  of  the  jnry. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1520, 1635,  1663,  1678;  Dec. 
Dig.  «=>666a),  713.] 

5.  WiTREssEs  4=3244— Lbadino  Questions. 

In  trial  for  rape  of  accused's  daughter,  it 
was  not  error  to  permit  the  prosecutor  to  ask 
other  children  of  accused  leading  questions  and 
call  their  attention  to  their  written  and  signed 
testimony  before  the  grand  jury  and  also  before 
the  county  attorney;  these  witnesses  being  hos- 
tile to  the  state  and  very  favorable  to  accused. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  795,  848 ;  Dec.  Dig.  «=»244.] 

0.  CKnaKAX,  Law  <8=5»1169(5)— HABun.Ma  Bb- 
BoB— Admission    or   Evidbnoe— Effect   or 

WlTUDBAWAL. 

In  rape  trial,  error  in  admitting  answer  to 
question  whether  the  victim  had  ever  been  mis- 
treated before  as  she  was  on  the  occasion  of  the 
crime  was  not  reversible,  where  the  court  later 
expressly  withdrew  all  such  testimony  and 
charged  the  jury  to  entirely  disregard  it. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  |  3141;  Dec.  Dig.  «=>1169(i>>.l 

7.  Rape  «e948(2)— Evidence— Bkb  Oesta. 

In  statutory  rape  trial,  testimony  of  a  neigh- 
boring woman,  called  in  after  the  commission  of 
the  crime,  that  the  victim  told  her  who  the  party 
was  who  caused  her  injury,  but  not  stating  who 
this  was,  was  proper;  the  declaration  of  the  vic- 
tim at  that  time  not  being  res  gestee. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  68;  Dec.  Dig.  «=948(2).] 

8.  WrTNESSxs   «s»340(3)  —  CaABACTBB  — Evi- 
dence. 

In  rape  trial,  evidence  of  misconduct  of  wit- 
ness for  the  state  was  irrelevant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1121;  Dec.  Dig.  <8=>340(3).] 


9.  Cbihinai.    Law     «=3728  — Cokubnt     or 
Counsel. 

In  trial  for  rape  of  accused's  young  daugh- 
ter, where  accused's  counsel  commented  on 
failure  to  make  the  victim  a  witness,  the  prose- 
cutor was  justified  in  stating  that  the  jury  could 
see  why  she  was  not  called  from  the  fact  that 
her  little  brother,  as  witness  for  the  state,  was 
caused  to  change  his  testimony^  and  swear  false- 
ly by  his  father's  influence;  it  appearing  that 
the  victim  was  under  the  same  influence. 

[E!d.  Note. — For  other  cases,  see  Criminal 
taw.  Cent.  Dig.  |  1681;  Dec.  Dig.  «=>726.] 

On  Motion  for  Rehearing. 

10.  Criminal   Law    «=>366(1)  —  Evidence — 
Res  Gesta. 

Where  victim  of  rape  does  not  herself  tes- 
tify, testimony  of  res  gestie  statements  by  her 
are  not  inadmissible,  as  being  secondary  or  infe- 
rior evidence. 

[E<d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  811;  Dec.  Dig.  «=3366(1).] 

11.  WiTNEasBS  «=»370(2)  —  HosTiiJTi  —  Evi- 
dence. 

Upon  trial  for  rape  of  accused's  daughter, 
testimony  not  tending  to  show  hostility  of  a 
daughter,  testifying  for  the  state,  against  accus- 
ed, but  merely  such  witness'  hostility  to  another 
daughter,  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  11%;  Dec.  Dig.  <8=>S70(2).] 

Appeal  from  District  Court,  Bills  County; 
P.  L.  Hawkins,  Judge. 

Hodge  Marlon  was  convicted  of  rape,  and 
appeals.    Affirmed. 

W.  H.  Fears  and  Geo.  Hlnes,  both  of  Waxa- 
hachle,  for  appellant  C.  C  McDonald,  Asst. 
Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  Appellant  was  con- 
victed of  the  rape  of  bis  own  little  daughter, 
Leila,  8  years  of  age,  and  hla  penalty  was 
assessed  by  the  jury  at  death. 

[1]  The  uncontradicted  testimony  shows 
that  appellant  lived  in  a  small  house  In 
Waxahachle  with  three  of  his  children,  a 
daughter  Nellie,  who  was  about  12  years  of 
age,  bis  son  Carl,  about  10  years  old,  and 
Leila,  the  assaulted  girl,  about  8  years  old. 
The  two  little  sisters  slept  In  a  bed  in  one 
room,  and  appellant  and  bia  little  boy  in 
anotiier  bed  in  an  adjoining  room.  He  bad 
been  separated  from  bis  wife  for  several 
years.  On  the  morning  of  Jtme  21,  1916,  Nel- 
lie got  up  about  6:30,  leaving  Leila  in  the 
bed,  went  into  the  kitchen  and  made  a  fire 
in  the  stove  to  cook  breakfast  Appellant 
sent  his  little  boy  to  town  to  get  bread.  As 
soon  as  be  left,  appellant  called  Lelia  to  blra. 
Nellie  said,  as  she  was  not  In  the  room,  she 
didn't  know  that  Leila  went  to  her  father, 
but  she  thought  she  did.  In  a  few  minutes 
thereafter  Leila  came  to  NeUle,  crying;  told 
NelUe  to  get  her  clothes  for  her,  which  she 
did,  and  put  them  on  her.  Wheu  putting 
them  <m,  she  saw  blood  running  from  the 
privates  of  Leila  down  her  leg  clear  onto  the 
floor.  She  saw  that  the  blood  was  coming 
from  her  privates.  She  asked  Leila  who  had 
done  that,  and  Lelia  told  her  her  papa.    The 
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cb.i\i  bled  profasel7,  saturating  her  own 
dotbes,  so  that  Nellie  had  to  change  them  a 
time  or  two.  She  pnt  her  In  bed,  and  the 
blood  from  her  saturated  the  sheet.  Prenh 
blood  was  also  found  on  the  sheet  on  appel- 
lant's bed  that  morning.  As  soon  as  appel- 
lant and  his  son  got  their  breakfast,  they 
hitched  up  a  buggy  and  left  the  house.  Soon 
afterwards  Nellie  called  in  some  of  the 
neighbor  ladles  to  help  her  with  the  cldld. 
They  did  help  her.  One  of  them  testified  that 
in  bathing  the  child's  private  parts,  she 
found  on  the  outside  of  her  privates  other 
substance  than  blood.  It  was  colored  white 
(evidently  semen).  They  had  Nellie  to  phone 
for  a  doctor.  The  doctor  soon  arrived,  and, 
making  a  hasty  examination,  saw  that  the 
little  child  had  been  raped,  and  be  testified 
she  bled  from  her  privates  profusely.  Later, 
in  connection  with  another  physician,  he 
examined  her  thoroughly,  and  found  that 
her  privates  had  been  horribly  ruptured.  He 
had  to  take  eight  stitches  in  sewing  her  up. 
Shortly  after  the  rape  was  perpetrated,  ap- 
pellant was  arrested.  Fresh  blood  was 
found  on  the  front  of  his  drawers  and  his 
front  shirt  tail.  The  state  introduced  aivel- 
lant's  written  confession,  in  which  be  denied 
raping  his  daughter,  stating  she  "came  to 
my  bed  this  morning  and  told  me  she  hurt 
herself  on  the  picket  fence.  She  bad  not  been 
out  there  this  morning  that  I  know  of."  He 
said  he  did  not  know  bow  the  blood  got  on 
his  bed  nor  on  his  drawers  and  shirt  tall; 
that  he  was  not  drinking  the  night  before 
when  he  went  home.  The  evidence  unques- 
tionably was  Euffldent  to  without  doubt 
establish  appellant's  guilt.  He  himself  did 
not  testify.  Neither  did  the  assaulted  girl, 
Leila,  testify. 

[2]  Appellant  complained  that  the  court 
should  have  given  his  charge  submitting  the 
question  of  his  insanity  to  the  Jury,  caused, 
as  be  claimed,  by  the  continued  and  recent 
use  of  cocaine  or  of  cocaine  with  whisky. 
The  court  refused  the  charge,  on  the  ground 
that  the  evidence  raised  no  such  Issue.  We 
think  the  court  was  correct  The  evidence 
raised  no  such  issue  which  would  have  au- 
thorized or  required  the  court  to  submit  such 
issue  to  the  jury.  In  fact,  there  was  no  evi- 
dence that  he  bad  recently  taken  any  cocaine 
or  whisky  so  as  In  any  way  to  make  blm  in- 
sane therefrom  at  the  time. 

[3]  Neither  did  the  court  err  in  refusing 
to  £^ve  a  charge  on  circumstantial  evidence. 
The  testimony  of  Nellie  to  the  res  gesta:  of 
the  transaction  was  positive  testimony,  tak- 
ing the  case  out  of  the  rule  of  depending  sole- 
ly on  circumstantial  evidence.  Kenney  v. 
State,  79  S.  W.  817,  65  L.  R.  A.  316 ;  Croomes 
V.  State,  40  Tex.  Or.  E.  675,  51  S.  W.  924, 
63  S.  W.  882;  Thomas  v.  State,  47  Tex.  Cr. 
R.  534,  84  S.  W.  823,  122  Am.  St  Rep.  712 ; 
Neely  v.  State,  56  S,  W.  625;  Flores  v. 
Stote,  79  S.  W.  809;  Hunter  v.  State,  54 
Tex.  Gr.  B.  226,  U4  S.  W.  124,  130  Ahl  St 


Rep.  887;  .Cook  t.  State,  22  Tex.  App.  625, 
3  S.  W.  749.  And  this  notwithstanding  Leila, 
the  assaulted  girl,  did  not  herself  testify. 
In  addition,  we  think  the  positive  facts 
proven  by  Nellie  were  in  such  close  Juxtaposi- 
tion, showing  that  appellant  raped  Leila,  as 
to  be  equivalent  to  direct  testimony,  so  as 
to  make  it  unnecessary  to  charge  on  cir- 
cumstantial evidence.  Holt  v.  State,  9  Tex. 
App.  582;  Crews  v.  State,  34  Tex.  Cr.  B. 
543,  31  S.  W.  373;  Cabrera  v.  State,  56  Tex. 
Cr.  R.  141, 118  S.  W.  1054;  Bass  v.  State,  59 
Tex.  Or.  R.  191,  127  S.  W.  1020;  2  Branch's 
An.  P.  O.  pp.  1039,  1040;  White's  An.  C.  0. 
P.  I  813,  subd.  8,  and  authorities  collated  by 
Judge  Wblta 

[4]  Appellant  has  some  complaints  to  the 
action  of  the  trial  Judge  in  placing  appellant's 
small  children,  Nellie,  Carl  and  Lelia,  into 
the  custody  of  one  of  the  officers  of  the 
court  during  the  trial  with  instructions  to 
permit  no  one  to  talk  to  either  of  them  about 
the  case  except  tn  the  presence  of  an  officer, 
and  in  not  permitting  appellant's  counsel,  in 
argument  to  the  Jury,  to  state  and  comment 
on  this  action  of  the  court,  it  all  occurring 
out  of  the  presence  and  hearing  of  the  Jury. 
As  explained  by  the  court  in  allowing  bis 
bills,  this  action  by  the  court  presents  no 
error.  On  tbo  contrary,  the  action  of  the 
court  was  commendable. 

[(]  Appellant  has  some  other  bills,  com- 
plaining of  the  action  of  the  court  in  per- 
mitting the  county  attorney  to  ask  Nellie, 
and  Carl  also,  what  might  be  termed  "lead- 
ing questions"  and  in  calling  their  attention 
to  their  testimony  in  writing,  and  signed  by 
them  before  the  grand  Jury  and  also  before 
the  county  attorney.  All  these  matters,  as 
explained  by  the  court  in  bis  qualification  of 
appellant's  bills,  which  were  accepted  by  blm 
and  about  which  there  seems  to  be  no  ques- 
tion, show  no  error.  Each  of  these  witness- 
es, as  explained,  was  hostile  to  the  state, 
and  very  much  in  favor  of  their  father — so 
much  so  that  it  is  clear  each  of  them  did  all 
they  could  to  avoid  testifying  to  the  facts 
when  against  their  fbtber  and  in  favor  of  the 
state.  It  is  unnecessary  to  cite  the  authori- 
ties on  this  question. 

[6]  The  state  asked  NelUe,  in  anbstance, 
whether  or  not  LeUa  had  ever  been  mistreated 
before  in  the  way  she  was  on  this  occasion. 
It  seems  the  state  was  undertaking  to  show 
that  this  was  a  fact  Knd  that  appellant  was 
the  cause  thereof  on  the  previous  occasion. 
At  the  time  this  question  was  asked  NeUie, 
appellant  Objected  to  it,  and,  after  she  testi- 
fied, moved  to  strike  it  out  hut  the  conit 
declined  to  do  so  at  that  time,  in  effect  hold- 
ing that  unless  later  connected  up,  be  would 
exclude  it  After  the  testimony  was  conclud- 
ed, the  court  expressly  withdrew  all  of  it 
from  the  Jury,  and  charged  them  positively 
to  consider  It  for  no  purpose  whatever.  As 
explained  by  the  court  in  the  bills,  this  mat- 
tac  presents  aa  xeveraUile  «rior,   «b    this 
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conrt  has  many  times  held.  BflUer  y.  State, 
31  Tex  Gr.  R.  636,  21  S.  W.  925,  87  Am.  St 
Rep.  836;  Hatcher  v.  State,  43  Tex.  Cr.  R. 
239,  65  S.  W.  07:  Boblnaon  t.  State,  63  S. 
W.  860 :  Trotter  v.  State,  37  Tex.  Or.  R.  468, 
36  S.  W.  278 ;  Jonea  ▼.  State.  33  Tex.  Or.  R. 
7, 23  S.  W.  703 ;  Morgan  ▼.  State,  81  Tex.  Cr. 
R.  1,  18  S.  W.  647;  Sntton  v.  State,  2  Tex. 
App.  S42;  Roberts  T.  State,  48  Tex.  Cr. 
R.  210,  87  S.  W.  147;  MUler  y.  State,  185 
8.  W.  38. 

[7]  The  conrt  did  not  err  In  permitting 
tfrs.  Franklin,  the  neigjibor  lady  whom  Nellie 
called  In  to  assist  her  with  Leila,  to  testify 
that  LeUa  told  her  who  the  party  was  who 
bad  caused  her  injury.  The  court  did  not 
permit  the  witness  to  tell  who  Leila  said 
this  was,  because  her  declaration  at  that 
time  was  not  res  gestse.  See  cases  C(dlated 
In  2  Branch's  An.  P.  C.  p.  1001. 

[I]  Appellant  complained  of  the  action  of 
the  court  in  refusing  to  permit  Nellie's  older 
sister,  Oenle,  to  detail  at  considerable  length, 
as  shown  by  the  bill,  Nellie's  conduct  with 
one  Feray.  This,  as  we  think,  was  irrele- 
vant to  any  legitimate  issue  in  the  case.  It 
is  nnaecessary  to  further  state  or  discuss  it 

[IJ  The  record  in  many  ways  shows  that 
the  assaulted  gUrl  Leila  would  neither  testify 
nor  talk  to  nor  tell  the  attorneys,  for  either 
defendant  or  the  state,  the  facts,  or  anything 
she  woold  testify;  in  effect  that  she  would 
not  testify  at  all.  Neither  side  introduced 
her  or  placed  her  on  the  stand.  Under  the 
circumstances,  the  statement  by  the  county 
attorney  in  argument  to  the  Jury,  to  the 
effect  that  they  could  see  the  reason  why  he 
did  not  put  her  on  the  stand,  as  the  Jury 
easily  saw,  when  he  put  the  little  boy  on  the 
stand,  how  be,  owing  to  the  Influences  of  his 
father,  was  caused  to  change  hla  testimony 
and  attempt  to  clear  his  father  by  swearing 
falsely,  presents  no  reyerslble  error.  An  ex- 
amination of  the  boy's  testimony  clearly 
Jnstlfled  sndi  am  inference  as  the  county  at- 
torney stated  shown  above  as  to  him,  and,  as 
stated  by  the  county  attorney,  the  Jury  doubt- 
less could  not  help  bat  see  the  reason  she  was 
not  placed  on  the  stand.  The  appellant  at- 
tempted to  make  capital  of  the  fact  that  the 
state  did  not  place  the  girl  Leila  upon  the 
stand. 

We  have  thoroughly  considered  the  record 
in  full  and  all  at  ajKiellant's  assigned  errors. 
We  are  ft>rclbly  impressed  with  the  fact  that 
api>ellant  had  a  fair  and  Impartial  trial;  that 
his  guilt  was  established  without  any  doubt, 
and  that  hla  outmging  his  little  Innocent  8 
year  old  daughter,  horribly  mangling  her  per- 
son In  rayishlng  her,  justified  the  Jury  to 
assess  the  death  penal^;  and,  as  the  mat- 
ters are  presented,  we  cannot  do  otherwise 
than  afBm  this  Judgment  whldd  is  ordered. 

The  JadgmezA  is  afHrmed. 

HARPI3R,  J.,  absent 


On  MotioD  for  Rehearing. 

PRENDEROAST,  P.  J.  [10]  Appellant 
now  ccmtends  that  the  res  gests  statemeate 
of  Leila,  testified  to  by  Nellie,  was  secon- 
dary evidence,  and  inadmissible  because  the 
child  Leila  herself  did  not  testify,  contending 
that  her  testimony  would  have  been  the  best 
and  primary  evidence,  and  that  Nellie's  was 
secondary  or  inferior.  He  is  mistaken  In  his 
contention.  Res  gestae  testimony  is  not  sec- 
ondary or  Inferior  testimony.  Presiding 
Judge  White,  in  Ck>ok  v.  State,  22  Tex.  App. 
626,  3  S.  W.  740,  says:  "This  rule  as  to  res 
gesta  overrides  all  other  rules  known  to 
the  law  governing  the  admissibility  of  testi- 
mony;" and  in  that  case  held  that  the  res 
geste  declarations  of  the  wife  were  admissi- 
ble against  her  husband,  notwithstanding  the 
statute  which  piohlblte  the  wife  from  testify- 
ing against  the  husband.  Robbins  v.  State, 
73  Tex.  Cr.  R.  367,  166  S.  W.  520;  Shamblln 
y.  State,  76  Tex.  Cr.  R.  408.  171  S.  W.  718. 
The  reason  the  child  Leila  did  not  testify 
was  explained  in  the  original  opinion. 

[11]  The  offered  testimony  of  Genie  liarlon 
which  was  excluded  by  the  court  did  not 
show,  or  tend  to  show,  any  hostility,  bias,  or 
otherwise,  affecting  Nellie  against  her  father. 
It  would  only  have  tended  to  have  shown 
that  she  may  have  had  some  animosity 
against  her  sister  Oenle,  but  under  no  phase 
of  the  case  was  it  admissible  to  show  that 
Nellie  had  any  feeling  at  all  against  her  sis- 
ter Oenle.  That  had  nothing  to  do  with  any 
issue  in  the  case. 

We  have  again  examined  the  case  thor- 
oughly; and,  as  explained  in  the  original 
opinion,  the  argument  of  the  county  attorney 
objected  to,  we  are  still  of  the  opinion,  show- 
ed no  error  against  ai>pellant  and  we  are  of 
the  opinion  still  that  the  testimony  was  not 
of  sufildeDt  force  to  show,  or  tmd  to  show, 
that  appellant  was  insane  at  or  al)out  the 
time  he  committed  the  alleged  act.  There- 
fore the  court's  action  in  refusing  to  charge 
on  insanity  was  undoubtedly  correct  and  we 
think  there  can  be  no  question  but  that 
under  the  law  it  was  neither  necessary  nor 
proper  for  the  court  to  have  given  a  charge 
on  circumstantial  evidence. 

The  motion  is  therefore  overruled. 


CITT  OF  FT.  WORTH  v.  REYNOLDS. 
(No.  8454.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  28,  1016.    Rehearing  Denied 

Dec  2,  1016.) 

1.  Mttnioipai.     CoBFoa&TioNs      ^=»866(2)— 
Debts— PaovisioH   fob   Patmbht— Coksti- 

TUTIOH— "DKBT." 

Where  a  city,  to  Betnre  lands  for  a  reser- 
voir, contracted  to  pay  the  owner  a  fixed  price 
per  acre,  and,  if  another  owner  aecured  a  fixed 
price  or  more  in  condemnation  proceedines,  to 
pay  an  additional  price  per  acre,  but  it  failed 
to  do  80,  and  the  landowner  sued,  if  his  petition 
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presented  only  an  octton  on  the  contract  to  re- 
cover the  excess  price,  the  sum  sued  for  was  a 
"debt,"  within  the  meaning  of  Const,  art.  11,  |i 
6,  7,  providing  that  no  debt  shall  ever  be  cre- 
ated by  any  city  unless  at  the  same  time  provi- 
sion be  made  to  assess  and  collect  annually  a 
sufficient  sum  to  pay  the  interest  and  create  a 
sinking  fund. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Ckjrporations,  Cent  Dig.  §  1837;  Dec.  Dig. 
«=>865(2).  ^ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt] 

2.  PLEADINO    $=9212— DEKUBBEB— WA.IVEB. 

In  a  landowner's  suit  against  a  city  to  re- 
cover the  price  of  land  sold  the  city  for  reser- 
voir purposes  and  to  foreclose  an  implied  lien, 
where  the  petition  did  not  affirmatively  show 
that  no  provision  had  been  made  by  the  city,  to 
provide  for  plaintiff's  debt  when  it  was  created, 
as  required  by  Const,  art.  11,  §§  S,  7,  and  the 
city's  general  demurrer  was  not  called  to  the 
attention  of,  or  acted  upon  by,  the  court  below, 
the  demurrer  will  be  held  to  have  been  waived. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  521-624;  Dec.  Dig.  <8s»212.] 

3.  Pleading  «=>433(2)— CoNSTsnoxiON  afteb 
Vkbdict  and  Juoquent. 

After  verdict  and  judgment  for  plaintiff,  de- 
fendant having  waived  its  demurrer  to  plain- 
tiff's petition,  the  petition  should  receive  the 
most  liberal  construction,  and  should  be  held 
sufficient  if  its  terms  are  broad  enough  to  sup- 
port recovery  on  any  theory  of  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1454,  1455;  Dec.  IMg.  «=s>433(2).] 

4.  RsToppEi.  «=>e2(6)— Vewdob's  Liew— En- 
roBCEifENT  Against  Ciry. 

Where  a  city,  to  acquire  lands  for  a  reser- 
voir, purchased  certain  lands  from  plaintiff,  but 
failed  to  i>a^  part  of  the  purchase  money  as 
agreed,  the  city  could  not  keep  and  use  the  land 
for  its  own  benefit  and  profit  and  yet  repudiate 
its  obligation  on  the  ground  that  its  promise  to 
pay  was  illegal,  because,  in  creating  the  debt 
it  did  not  provide  for  its  payment  as  required 
by  Const  art  11.  {§  5.  7. 

[Ed.  Note.— For  other  cases,  see  Ektoppel, 
Cent.  Dig.  |  153;  Dec.  Dig.  (8=>e2(6);  Mu- 
nicipal Corporations,  Cent  Dig.  g{  682,  917.] 

5.  CONTBACTS  «s>188(S)  —  Ilucqaijtx— Bb- 
CO'VBBt  OF  PBOFEBTT. 

Where  property,  real  or  personal,  has  been 
acquired  by  means  of  a  contract  forbidden  by 
constitutional'  or  legislative  enactment,  or  oth- 
erwise unauthorised,  the  vendor^  while  he  will 
be  denied  an  enforcement  of  the  illegal  contract, 
may  recover  the  specific  property,  in  all  cases 
where  it  can  be  clearly  identified,  by  a  return 
of  all,  if  anything,  that  he  may  have  received 
by  virtue  of  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CentuiT  Dig.  |i  688,  689;  Decennial  Dig.  «=» 

6.  Vendob  ard  Pdbchabeb  «=>280(1)— En- 
FOBCEUENT  or  Lien  —  PuiAoiNa  —  P&AXKB 
FOR  Relief. 

In  a  landowner's  suit  against  a  city  to  re- 
cover the  unpaid  portion  of  the  price  of  land 
sold  it  for  reservoir  purposes  and  to  foreclose 
an  implied  lien,  where  plaintiff's  petition,  in  ad- 
dition to  the  prayer  for  specific  relief,  prayed 
"for  all  other  and  further  relief,  both  legal  and 
equitable,  to  which  he  may  be  entitled,  both 
general  and  special,"  the  prayer  was  broad 
enough  to  cover  any  relief,  both  legal  or  equita- 
ble, to  which  the  plaintiff  was  entitled  under 
the  facts  alleged  and  proven. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cont  Dig.  }f  784,  785,  789;  Dec. 
Dig.  «:=»280(1).] 


7.  VBNDOB  Ain>  PUBOHAOtB  «BS>254(1)— IM- 
PLIED Lien. 

In  the  absence  of  distinct  waiver,  equity 
raises  a  lien  by  implication  in  favor  of  a  ven- 
dor to  secure  unpaid  porchase  money. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  634,  641,  648,  649,  651; 
Dec.  Dig.  ^=>254a).] 

8.  Municipal  Cobpabations  i3=3l038— Fobc- 
ED  Sale  of  Pboperty — Constitution. 

Where  a  city  purchased  land  for  a  reservoir, 
failed  to  pay  part  of  the  price,  foreclosure  of 
a  vendor's  lien  on  part  not  used  was  not  in  con- 
fiict  with  Const,  art  11,  {  9,  providing  that  all 
pi'operty  owned  by  a  city  for  public  purposes 
shall  be  exempt  from  forced  sale,  since,  as  be- 
tween the  city  and  the  vendor,  the  beneficial  ti- 
tle in  equity  never  passed,  and  tbe  legal  title, 
if  any,  acquired  by  the  city,  was  held  in  trust 
for  the  benefit  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  2211 ;  Dec.  Dig.  «=> 
1038.] 

9.  Vendob  and  Pubohaseb  9=s>9S— Rbscis- 
sioN— Tendeb  Back  of  Considebatjon— 
Partial  Rescibsion. 

Ordinarily  a  vendor  of  land  cannot  rescind 
the  contract  in  whole  or  in  part  without  ten- 
dering back  all  paid  him  by  the  buyer,  and  or- 
dinanly  a  partial  rescission  and  recovery  of 
part  of  the  land  cannot  be  had. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  163-165;  Dec.  Dig. 
<8s»98.] 

10.  Vbhdob  and  Pttbohabbb  «=s>285(3)— Pab- 
tiai.  Rescission- Vendee's  Right  to  Cou- 

PLAIN. 
Where  a  city  purchased  land  for  a  reservoir, 
but  CaUed  to  pay  part  of  the  price  and  to  use 
part  of  the  land,  so  that  the  lands  subject  to 
the  seller's  lien  were  not  in  the  city's  actual  use 
and  could  be  detached  from  the  lands  in  actual 
use  without  material  injury  to  the  uses  orig- 
inally designed,  the  city  could  not  complain  of 
judgment  foreclosing  the  seller's  implied  lien  on 
such  part 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  803;  Dec.  Dig.  «s> 
285(3).] 

11.  EkiNENT   DOHAIN    4=>76— CONDncRATIOR 

or  Land  fob  Resebvoib— Pathbnt. 
Private  lands  cannot  be  taken  from  the  own- 
er by  a  city  for  public  use  as  a  reservoir  by  an 
exercise  of  the  right  of  eminent  domain  with- 
out paying  therefor  at  the  time  of  taking. 

[Eld.  Note.— ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  198,  199;  Dec.  Dig.  <S=>75.] 

12.  Vendob  and    Pubohasbb  «s>280(1).  285 

(2)— KOEECLOSUBB  OF  LlEN— DESCBIPTION  OF 

Land. 
In  suit  by  the  vendor  of  lands  to  a  city, 
which  failed  to  use  part  of  them  for  a  reservoir 
and  to  pay  part  of  the  price,  to  foreclose  his 
implied  lien  on  the  lands  not  used,  the  descrip- 
tion of  the  lands,  in  the  petition  and  judgment 
foreclosing  lien,  as  all  "above  high-water  mark," 
was  sufficient,  the  surveys  being  named  and  the 
approximate  number  of  acres  in  each  given ;  the 
term  being  well  understood  and  easily  ascer- 
tainable. 

[Ed.  Note. — For  other  cases,  see  Vendw  and 
Purchaser,  Cent  Dig.  »  784,  785,  789,  800- 
802;  Dec.  Dig.  «=»280(l),  285(2).] 

* 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; B.  B.  Young,  Judges 

Suit  by  Gteorge  T.  Beynolda  against  the 
City  of  Ft  Worth.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Judgment  af- 
firmed, with  modification. 
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T.  A.  Altman  and  B.  L.  Agerton,  both  of 
Ft  Worth,  for  appellant  Stephens  &  Miller 
and  Sidney  L.  Samuels,  all  of  Ft  Worth, 
for  appellee. 

CONNER,  C.  J.  Briefly  stated,  George  T. 
Reynolds  Instituted  this  suit  on  July  6,  191S, 
seeking  to  recover  |6,e37J20,  with  Interest  at 
6  per  cent  per  annum  from  January  20,  1014, 
and  to  foreclose  an  Implied  vendor's  lien 
upon  parts  of  certain  tracts  of  land  located 
in  Tarrant  county,  Tex.,  which  it  was  al- 
leged the  city  had  purchased  from  the  plain- 
tiff on  November  22,  1911.  The  plaintiff  al- 
leged that  he  and  one  D.  H.  Lucas  were  the 
owners  of  the  parcel  of  land  composed  of  a 
number  of  different  surveys  aggregating 
663.72  acres,  which  the  city  desired  to  ac- 
quire for  the  purpose  of  using  and  appro- 
priating the  same  in  the  establishment  of  a 
reservoir  to  supply  the  inhabitants  of  the 
city  of  Ft  Worth  with  water,  and  that  on 
said  November  22,  1911,  the  plaintiff  and  D. 
H.  Lucas,  Joined  by  the  wife  of  D.  H.  Lucas, 
executed  a  conveyance  to  the  dty  of  Ft 
Worth  to  said  663.72  acres  of  land  for  a 
ledted  consideration  of  ^26,584.80,  or  f40 
per  acre,  which  was  paid  in  cash  at  the  time; 
that  at  the  time  of  this  conveyance  plaintiff 
and  Lucas  were  insisting  that  the  land  was 
worth  $30  per  acre,  but  that  it  was  finally 
agreed  In  writing,  coatemitoraneously  with 
said  deed  of  conveyance,  that  $10  per  acre 
additlooal  should  be  paid  for  said  land,  la 
event  that  one  Nettie  Morgan  should  secure^ 
on  the  final  termination  of  a  condemnation 
salt  instituted  by  the  city  against  her,  $50 
per  acre  or  more  for  the  land  involved  in 
said  condemnation  suit  It  was  further  al- 
leged that  Nettle  Morgan  secured  a  final 
award  In  the  condemnation  suit  against  her 
of  $65  per  acre  for  her  land  on  June  20, 
1914,  whereupon,  by  the  terms  ctf  the  agree- 
ment stated,  the  said  additional  sum  of  $10 
per  acre  became  at  once  due  and  payable, 
and  that  the  plaintiff  had,  by  due  assign- 
ment acquired  all  interest  of  said  Lucas  in 
the  agreement  referred  to.  The  plaintiff 
further  alleged  that  a  part  only  of  the  land 
conveyed  by  himself  and  Lucas  to  the  city 
was  covered  by  the  waters  of  the  defendant's 
public  reservoir,  and  the  plaintiff  sought 
Judgment  for  his  debt  with  a  foreclosure  of 
an  implied  vendor's  Hen  upon  such  parts  of 
the  land  so  conveyed  as  are  not  covered  by 
water. 

The  defendant  in  answer  presented  a  gen- 
eral demturrer  and  .a  general  denial,  and 
pleaded  specially  that  the  lands  described  in 
plaintiff's  pleadings  had  been  purchased  for 
the  purpose  of  use  for  public  municipal  pur- 
.  poses,  and  were  essential  and  necessary  for 
the  erection,  maintenance,  and  protection  of 
the  reservoir  and  system  of  ^  public  water- 
works for  the  city  of  Ft  Worth.  This  spe- 
cial answer,  among  other  things,  was  denied 
by  tbe  plaintiff  In  a  anpplemental  petition, 


and  a  contrary  allegation  was  made,  to  tbe 
effect  that  the  lands  upon  which  the  plain- 
tiff sought  to  foreclose  the  vendor's  lien  are 
not  in  any  way  used  by  the  defendant  for  the 
purposes  set  out  in  tbe  answer,  and  that  there 
is  no  necessity  for  the  defendant  to  have 
owned  or  used  said  lands  for  the  mainte- 
nance of  Its  reservoir,  and  that  the  foreclo- 
sure of  the  lien  will  not  In  any  way,  inter- 
fere with  the  maintenance  of  the  reservoir 
or  system  of  waterworks  In  the  city. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  on  October  14,  1915,  the 
court  rendered  a  Judgment  in  favor  of  plain- 
tiff against  the  defendant  for  the  sum  of 
$7,177.02,  and  decreed  a  foreclosure  of  the 
vendor's  lien  upon  all  portions  of  the  tracts 
of  land  described  in  the  plaintUTs  petition 
which  lie  above  the  high-water  mark  of  the 
reservoir  known  as  Lake  Worth,  comprising 
approximately  250  acres. 

The  court  filed  his  conclusions  of  fact  and 
of  law,  from  which  it  appears  that  the  con- 
veyance from  the  plaintiff,  Reynolds,  and 
Lucas  to  the  city,  dated  November  22,  1911, 
Is  a  deed  of  general  warranty,  reciting  as 
the  total  consideration  the  sum  of  $26,584.80, 
cash  in  hand  paid.  The  deed  does  not  con- 
tain any  provision  reserving  a  vendor's  lien, 
and  makes  no  reference  to  the  agreement 
which  was  made  contemporaneously  with  it 
It  was  admitted  that  the  plaintiff's  allega- 
tions relating  to  the  outcome  and  final  dis- 
position of  the  Morgan  case  were  true,  and 
the  evidence  Is  without  contradiction  to  the 
effect  that  the  defendant  city  erected  a  dam 
near  the  land  purchased  from  the  plaintiff, 
and  that  the  same  was  completed  in  July, 
1914;  that  the  work  of  construction  thereon 
had  been  In  continuous  progress  for  two  or 
three  years  prior  to  that  date;  that  the  lands 
described  In  the  plaintiff's  petition  were  ac- 
quired'by  the  defendant  city  ^f or  a  reservoir 
to  be  used  in  connection  with  the  general 
water  supply  for  all  purposes  of  the  dty; 
that  water  from  the  reservoir  covered  part 
of  the  land  on  June  20,  1914,  and  perhaps  as 
early  as  1913.  The  testimony  Is  also  with- 
out contradiction  that  the  plaintiff  knew, 
when  he  conveyed  the  land  to  the  defendant 
dty  that  the  defendant  was  purchasing  it  to 
be  used  for  the  purpose  of  erecting,  main- 
taining, and  protecting  a  reservoir  and  water 
system  for  the  dty  of  Ft  Worth.  All  of 
the  land  purchased  by  the  defendant  from 
the  plaintiff  is  either  covered  by  the  waters 
of  the  reservoir,  or  drains  directly  into  It 
and  Is  adjacent  and  contiguous  thereto. 
Among  other  things,  however,  the  court  spe- 
dally  found  that  the  portions  of  land  upon 
which  plaintiff  was  awarded  the  vendor's 
lien  (about  one-third  of  the  whole)  "lie  en- 
tirely above  the  high-water  mark  of  said 
reservoir  as  the  said  reservoir  now  exists," 
and  that  the  foreclosure  of  the  Hen  as  pray- 
ed for  by  the  plaintiff  "will  not  materially 
interfere  with  the  use  by  the  dty  olSj^ 
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Worth  of  Lake  Worth  as  a  reservoir  to  sup- 
ply water  to  the  inhabitants  of  said  city  and 
for  the  extinguishment  of  fires." 

Appellant's  first  assignment  of  error  is  to 
the  alleged  action  of  the  court  in  refusing  to 
sustain  appellant's  general  demurrer  to  the 
appellee's  petition,  in  that,  as  alleged,  the 
cause  of  action  appears  to  be  based  upon  a 
contract  made  by  a  municipal  government  to 
pay  money,  and  the  petition  does  not  allege 
a  compliance  upon  the  part  of  the  city  with 
sections  6  and  7  of  article  11  of  the  Ckin- 
stltutlon  of  the  state,  nor  is  it  alleged  that 
the  money  to  be  paid  under  said  contract 
had  been  provided  for,  or  was  for  a  current 
expense  of  the  dty  government  The  sec- 
tions of  the  Ck>nstitution  mentioned  in  the 
assignment  (sections  6  and  7,  article  11)  pro- 
vide, among  other  things,  that: 

"No  debt  shall  ever  be  created  by  any  dty 
*  *  *  unless  at  the  same  time  provision  be 
made  to  assess  and  collect  annually  a  sufiScient 
snm  to  pay  the  interest  thereon  and  create  a 
sinking  fund  of  at  least  two  per  cent  thereon." 

[1]  And  if  the  plaintlflT's  petition  mdst  be 
construed  as  presenting  alone  an  action  upon 
the  contract  mentioned  in  the  petition  to  re- 
cover the  sum  due  by  force  of  its  terms, 
we  would  feel  impelled,  contrary  to  appellee's 
contention,  to  hold  that  the  snm  sued  for  was 
a  debt  within  the  meaning  of  the  cited  sec- 
tions of  the  Cionstitution,  and  that  hence  the 
plaintiffs  petition  was  subject  to  a  general 
demurrer,  for  the  want  of  necessary  allega- 
tions bringing  the  case  within  those  constitu- 
tional provisions.  See  McNeal  v.  Waco,  89 
Tex.  83,  33  S.  W.  322 ;  Biddle  v.  aty  of  Ter- 
rell, 82  Tex.  335,  18  S.  W.  691 ;  Kuhls  v.  aty 
Laredo,  27  S.  W.  791 ;  Rogers  National  Bank 
V.  Marion  County,  181  S.  W.  884 ;  Caty  of 
Austin  V.  McCall,  95  Tex.  565,  576,  68  S.  W. 
791;  Ault  V.  Hill  County,  102  Tex.  335,  116 
S.  W.  359 ;  Berlin  Iron-Bridge  Co.  v.  City  of 
San  Antonio,  60  S.  W.  408. 

[2]  But  in  this  particular  case,  and  as  pre- 
sented, we  are  of  opinion  that  the  assignment 
must  be  overruled.  The  record  fails  to  show 
that  the  general  demurrer  was  called  to  the 
attention  of,  or  acted  upon  by,  the  court 
below.  Ordinarily,  at  least,  under  such  cir- 
cumstances, It  is  held  that  the  demurrer  la 
waived.  See  Chambers  v.  Miller,  9  Tex.  236 ; 
Bonner  v.  Glenn,  79  Tex.  631,  16  S.  W.  672 ; 
Railway  v.  Rollins,  89  S.  W.  1099;  Hales  v. 
Peters,  162  S.  W.  386;  Texas  Co.  v.  Earles, 
164  S.  W.  28;  Railway  v.  Owens,  166  S.  W. 
412.  No  sufficient  reason  occurs  to  us  why 
this  application  of  the  doctrine  of  waiver 
should  not  be  given  effect.  The  petition  on 
its  face  does  not  affirmatively  show  that  no 
provision  had  been  made  by  the  dty  to  pro- 
vide for  the  debt  of  the  plaintiff  at  the  time 
the  debt  was  created,  as  required  by  the  Con- 
stitution. There  is  a  mere  absence  of  allega- 
tions to  such  effect  The  fact  may  have  exist- 
ed notwithstanding  such  want  of  allegations. 
If  BOk  the  petition  could  have  been  perfected 


by  amendment,  which,  bad  the  court's  atten- 
tion been  called  to  the  demurrer,  the  plaln- 
tUE  might  have  done.  The  case,  therefore,  is 
distinguishable  from  those  where  the  vice 
or  illegality  which  la  sufficient  to  defeat  the 
action  is  shown  to  exist  by  the  very  terms  of 
the  pleading.  In  such  later  case  it  doubtless 
should  be  held  that  the  defect  in  the  pleading 
is  fundamental  in  character,  and  can  be  urged 
at  any  stage  of  the  trial. 

[3]  But  if  it  must  be  said  that  the  error 
complained  of  in  the  assignment  is  fun- 
damental, and  one  that'  cannot  be  waived.  It 
must  certainly  be  true.  In  view  of  the  waiver 
and  after  verdict  and  Judgment  that  the 
plalntifl's  petltl<m  should  receive  the  >most 
liberal  construction,  and  if  Its  terms  are  broad 
enough  to  support  a  recovery  in  behalf  of  the 
plaintiff  upon  any  theory  of  the  facts,  It 
should  be  held  to  be  suffideitt  See  Townes' 
Texas  Pleading,  pp.  402-406,  and  cases  dted. 

[4]  So  construed,  we  think  the  plaintlfTs 
petition  shows  facts  entitling,  the  plaintiff  to 
a  recovery,  even  though  insuffldent  to  entitle 
him  to  the  precise  relief  spedfl(»lly  sought  in 
his  prayer.  It  therefrom  appears  that  the 
defendant  dty,  seeking  to  acquire  lands  for 
the  purpose  of  establishing  dty  waterwoilcs, 
purchased  from  the  plaintiff  certain  lands 
later  occupied  and  used  by  the  dty  in  the  ac- 
complishment of  its  puri>08e;  that  a  part  of 
the  purchase  money  as  agreed  upon  at  the 
time  has  not  been  paid,  and  that  the  lands 
upon  which  plaintiff  sought  to  enforce  a  lien 
are  not  materially  necessary  to  the  establish- 
ment or  maintenance  of  the  dty  waterworks. 
Under  such  circumstances,  it  aeecaa  manifestly 
inequitable  and  unjust  to  permit  the  dty  to 
keep  and  use  for  its  own  benefit,  and  to  its 
own  profit  property  not  necessary  for  a  mu- 
nldpal  purpose  and  secured  by  a  promise 
to  pay  therefor,  and  at  the  same  time  extend 
to  the  dty  the  right  to  repudiate  Its  obliga- 
tion on  the  ground  that  its  promise  to  pay  was 
lUegal. 

[S]  The  obligation  to  be  Just  and  to  do  light 
rests  upon  all  persons,  natural  or  artifidal, 
and  hence  there  Is  a  well-recognized  line  of 
authorities,  which  we  approve,  holding  that 
in  cases  where  property,  real  or  ];>ersonal,  has 
been  acquired  by  means  of  a  contract  forbid- 
den by  some  constitutional  or  legislative  en- 
actment, or  otherwise  unauthorized,  the  ven- 
dor, while  he  will  be  denied  an  enforcement  of 
the  illegal  contract  may  recover  the  specific 
property  in  aU  cases  where  it  can  be  dearly 
identified,  by  a  return  of  all,  if  anything,  that  j 
he  may  have  received  by  virtue  of  the  con-  ' 
tract  of  sale.  Thus,  It  was  held  by  the  Su- 
preme Court  of  the  United  States,  In  the  case 
of  Chapman  v.  Douglas  County,  107  U.  S. 
348,  2  Sup.  Ct  62,  27  L.  Ed.  378,  that  where 
land  was  conveyed  to  a  county  for  a  poorhouse 
and  farm  under  an  agreement  made  by  the 
county  commissioners  in  excess  of  their  au- 
thority to  pay  ^r  it  at^  definite  time,  the 
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grantor  <m  defknlt  of  payment  was  entitled  to 
a  decree  tbat  the  county  surrender  possession 
and  reconvey  to  him,  unless  payment  shonld 
be  made  of  the  amount  due  therefor  within 
such  reasonable  time,  to  be  fixed  by  the  court, 
as  would  be  necessary  to  raise  the  same  by 
taxation.  Numerous  authorities  were  cited 
In  support  of  the  decision.  In  the  case  of 
Municipal  Security  Co.  r.  Baker  County,  by 
the  Supreme  Court  of  Oregon  reported  in  39 
Or.  396,  68  Pac.  369,  a  like  ruling  in  principle 
was  made.  While  it  was  held  in  the  later 
case  that  any  voluntary  agreement,  entered 
into  by  a  county  involving  certain  liabilities 
after  the  boundary  of  its  power  to  make  con- 
tracts bad  been  reached,  was  ultra  vires,  and 
that  the  receipt  of  benefits  under  the  contract 
afforded  no  ground  for  invoking  even  aa  im- 
plied liability  to  pay  any  compensation  there- 
for, yet  that: 

"Notwithstanding  the  incapacity  of  a  munici- 
pal corporation,  imder  sach  circumstances,  ren- 
ders its  contracts  unenforceable,  those  who  have 
parted  with  their  property  in  dealing  with  it 
daring  its  interval  of  qolescence  are  not  wholly 
reme^leas;  for,  when  such  property  can  be  iden- 
tified the  party  entitled  thereto  may  recover  it 
by  placing  the  other  in  statu  quo;  the  rule  be- 
ing that  neither  party  will  be  heard  to  allege 
the  invalidity  of  a  transaction  which  is  simply 
ultra  vires,  while  holding  the  fruits  thereof." 

This  case  also  dtes  numerous  authorities, 
to  which  may  be  added  Litdifldd  v.  BaUou, 
114  U.  S.  190,  B  Sup.  Ot  820,  29  U  Ed.  132; 
Bank  v.  Appleton,  216  U.  S.  196,  30  Sup.  Ct 
861,  64  Ia  Ed.  443;  Rankin  v.  Bmlgh,  218 
U.  S.  27,  30  Sup.  Ct  672,  64  L.  Ed.  915 ;  Bail- 
way  V.  Railway,  66  N.  H.  100,  20  AtL  888, 
9  L.  R.  A.  689,  49  Am.  St  R«.  682;  7  B.  a 
li.  pars.  679,  680. 

[6]  The  able  city  attorney,  who  appeared 
for  appellant  in  this  case,  on  submission  sub- 
stantially conceded  the  law  as  last  above 
stated,  but  It  was  insisted  that  the  plaintiff 
sought  no  8n<^  relief,  and  that  in  no  event  was 
a  court  authorized  to  foreclose  a  lien  because 
of  section  9,  art  11,  of  the  Constitution, 
which  declares,  among  other  things,  that  all 
property  owned  and  held  by  a  dty  for  public 
purposes  only,  or  devoted  exclusively  to  the 
use  and  benefit  of  the  public,  "shall  be  ex- 
empt from  forced  sale."  But  in  addition  to 
the  prayer  for  the  specific  relief  sought  the 
plaintiff's  petition  concluded  with  a  prayer 
"for  all  other  and  further  relief,  both  legal 
and  equitable,  to  which  he  may  be  entitled, 
both  general  and  special."  The  prayer,  there- 
fore. Is  broad  enough  to  cover  any  relief, 
legal  or  equitable,  to  which  the  plaintiff  Is 
entitled  under  the  fbcts  alleged  and  proven. 

[7]  Under  our  law,  in  the  absence  of  a  dis- 
tinct waiver,  and  none  is  shown  In  this  case, 
equity  raises  a  lien  by  Implication  in  favor 
of  a  vendor  to  aecoie  unpaid  purchase  money, 
and  a  special  provision  in  the  charter  of  the 
appellant  dty  authorizes  the  dty  to  create 
mortgage  liens. 

[I]  As  to  the  effect  of  section  9,  art  11, 
at  the  Constitatlon  above  dted,  as  will  be 


seen  by  reference  thereto.  It  la  to  be  observed 
that  it  only  applies  to  property  owned  by  the 
dty  and  devoted  exdusively  to  the  use  and 
benefit  of  the  public.  And  the  theory  of  the 
cases  holding  that  a  corporation  may  be 
required  to  restore  property  acquired  by 
virtue  of  a  contract  it  was  forbidden  to  make 
is  that  until  paid  for,  as  between  the  dty 
and  the  seller,  the  beneficial  title  in  equit? 
never  passes,  and  that  the  legal  title,  if  any, 
thus  acquired  is  held  In  trust  for  the  benefit 
of  the  vendor.  If,  therefore,  a  vendor  in  a 
given  case  is  shown '  to  be  entitled  to  re- 
cover the  whole  property,  a  mere  foredosure 
of  a  Uen  on  the  whole,  or  a  part  thereof,  can- 
not make  any  material  difference,  for  It  is, 
in  effect,  but  an  indirect  way  of  divesting  the 
title  and  possiesslon  out  of  the  anauthorized 
holder.  When  this  effect  can  be  given  a  de- 
cree of  foreclosure,  as  we  think  it  can  here, 
as  wOl  hereinafter  more  fully  appear,  then 
no  substantial  or  prejudicial  conflict  with 
section  9,  art  11,  can  reasonably  be  affirmed. 
We.  therefore,  are  In  no  event  incllued  to 
say  that  no  relief  whatever  can  be  granted 
the  plaintiff  under  the  allegations  of  his  pe- 
tlUon. 

[1]  It  remains,  however,  to  be  determined 
whether  the  relief  actually  adjudged  can  be 
supported,  for  the  Judgment  of  the  trial 
court  is  assailed  on  much  the  same  grounds 
as  has  been  the  plaintiff's  petition.  It  is 
clear,  however,  that  the  agreement  on  the 
part  of  the  dty  was  made  as  alleged,  and 
that  the  dty  received  and  retained  the  land 
conveyed  without  the  payment  of  $10  per 
acre  as  promised.  Ordinarily,  the  plaintiff 
would  not  be  entitled  to  rescind  the  contract 
in  whole  or  in  part  without  tendering  back 
all  that  was  paid  by  the  dty,  and  no  such 
tender  or  offer  was  made  by  the  plaintiff. 
Ordinarily,  too,  a  partial  rescission  and  re- 
covery would  not  be  upheld.  Grady  v. 
Pruit  111  Ky.  100,  63  S.  W.  283;  Berlin 
Tron-Brldge  Oo.  v.  City  of  San  Antonio,  60 
S.  W.  408. 

[10]  But  In  the  case  before  us  we  fail  to 
see  that  the  dty  can  Justly  complain  of  the 
Judgment  on  these  grounds.  The  court  dear- 
ly finds  that  the  lands  originally  conveyed 
are  severable,  and  that  the  lands  subjected 
to  the  plaintiff's  lien  are  not  in  the  actual 
use  of  the  dty,  and  may  be  detached  from 
the  lands  in  actual  use  without  material  in- 
Jury  to  the  uses  originally  designed,  and 
there  Is  evidence  to  support  these  findings. 
It  is  not  pretended  that  the  lands  so  segre- 
gated and  applied  to  plaintifTs  nsee  exceed 
In  value  the  unpaid  purchase  money  tbat 
the  dty  contracted  to  give.  Nor  has  the  dty 
offered  to  return  the  entire  tract  upon  the 
return  of  the  money  paid,  nor  does  the  dty 
pretend  that  the  lands  actually  under  water 
and  actually  devoted  to  necessary  public  use 
are  worth  less  than  the  amount  paid  at  the 
time  of  the  purchase.  Moreover,  the  rights 
of  the  dty  are  fully  guarded.  Upon  the  sub- 
mission, appellee  offered  to  waive,  as 
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herein  adjudged,  any  right  to  an  execution  |  determined  by  matbemntlcEd  processes  with 


against  the  property  of  tfie  dty  generally, 
consenting  to  look  alone  to  the  property  up- 
on which  the  lien  was'  foreclosed.  If,  there- 
fore, the  said  property  is  worth  more,  and 
shall  sell  for  more,  than  is  due  from  the  dty 
by  the  terms,  of  its  agreement,  the  excess, 
under  the  form  of  the  decree,  will  be  paid 
to  the  city.  Or  the  dty  may  prevent  the 
.sale  altogether  by  paying  off  the  Judgment 
below.  And  in  this  connection  it  may  not  be 
amiss  to  observe  that  while  the  plaintifTs 
pleadings,  as  already  stated,  fall  to  affirm- 
atively so  show,  it  is  nowhere  Insisted  by 
the  dty,  either  In  its  pleadings,  evidence,  or 
briefs,  that  at  the  time  of  its  original  pur- 
chase no  fund  existed  out  of  which  it  could 
have  paid,  or  could  yet  pay,  all  that  It  had 
promised,  as  required  by  sections  5  and  7  of 
the  Constitution.  The  record  rather  sug- 
gests that  such  a  fund  did  exist,  for  the  dty 
was  at  the  time  engaged  by  condemnation 
suits  and  otherwise  In  acquiring  lands  upon 
which  to  erect  a  reservoir  suffident  to  hold 
all  the  water  necessary  for  the  use  of  a 
large  dty. 

[11]  Sudt  lands,  under  our  Constitution 
and  laws,  could  not  be  so  taken  for  public 
use,  at  least  by  an  exercise  of  the  right  of 
eminent  domain,  without  paying  therefor  at 
the  time  of  the  taking,  and  it  is  hardly  rea- 
sonable to  suppose  that  the  dty  had  not 
made  provision  for  the  necessary  funds  be- 
fore undertaking  so  large  a  work. 

We  also  wish  to  further  observe  that,  while 
It  would,  perhaps,  have  been  on  this  phase 
of  the  case  technically  more  regular  under 
the  authorities  to  have  given  the  plaintUI 
a  proportional  part  of  the  land,  the  method 
adopted  by  the  court,  so  declaring  and  fore- 
dosing  a  lien,  is  in  the  Interest  of  the  dty, 
as  hereinbefore  shown,  and  at  most  but  an 
indirect  method  of  accomplishing  the  same 
thing,  particularly  in  view  of  appellee's 
oflfer  to  restrict  his  recovery  to  the  lands  up- 
on which  the  Uen  was  foreclosed. 

There  Is  a  further  contention  that  the 
lands  upon  which  the  court  foreclosed  the 
lien  are  insuffldently  described,  both  in  the 
plaintiff's  petition  and  in  the  Judgment.  In 
both,  however,  it  appears  that  the  lands  are 
composed  of  several  different  surveys  which 
are  named;  that  the  approximate  number 
of  acres  of  each  survey  is  given;  and  all  de- 
clared to  be  above  "high-water  mark." 

(12]  We  do  not  feel  willing  to  state  that 
the  description  so  given  will  be  insuffldent 
to  liable  an  identification  of  the  lands.  The 
"high-water  mark  of  lands"  is  a  term  well 
understood  and  easily  ascertainable.  Many 
of  the  large  engineering  structures  and  mari- 
time questions  require  a  determination  of 
high  water  and  tide  lines-,  and  in  the  case 
of  the  construction  of  reservoirs  the  high- 
water  mark  of  impounded  waters  may  be 


at  least  approximate  accuracy. 

On  the  whole,  we  have  concluded  that  the 
errors.  If  any,  pointed  out  are  more  technical 
than  substantial,  and  that  all  a:ssignments  of 
error  should  therefore  be  overruled,  and  the 
Judgment  affirmed  upon  the  trial  court's 
findings,  which  we  approve,  with  the  modi- 
fication that  no  execution  or  other  process 
for  the  enforcement  of  the  Judgment  shall 
Issue  except  such  is  necessary  in  the  en- 
forcement of  the  lien  declared  by  the  court 
below. 

Affirmed. 


LOESOH  T.  SUPREME  TRIBE  OF  BKS 
HUR.  (No.  8473.) 

(Couft  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  26,  1916.     Rehearing  Denied 

Dec.  16,  1916.) 

1.  Insttbance  €=s>726— Beneftt  Insubarce — 
Contract— CoNSTRt7CTioN. 

The  ordinary  rules  and  prindples  govern- 
ing the  construction  of  contracts  would  apply 
to  the  construction  of  a  contract  of  benefit  in- 
surance, unless  changed,  modified,  or  abrogated 
by  statute. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  H  1870-1872;    Dea  Dig.  «=»726.] 

2.  Insurance   4=3723(7)— Fratkbnai.    Insuk- 
ANCB— Warranties- Family  History. 

As  statements  made  with  reference  to  fam- 
ily history  cannot  be  held  to  be  warranties  and 
an  insurance  policy  is  to  be  construed  most  lib- 
erally in  favor  of  the  insured,  where  an  appli- 
cant for  a  certificate  of  benefit  insurance  be- 
lieves statements  as  to  family  history  to  be 
true,  their  falsity  will  not  necessarily  vitiate 
a  certificate,  stipulating  that  the  truth  of  each 
shall  be  a  condition  precedent  to  any  recovery 
issued  on  the  faith  of  the  answers. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Dec.  Dig.  <8=>723(7).] 

8.  IHSUBANOE  <8=»723(7>— Bknkiit  IirsuBANcn 

— Warrantiks. 
Where  the  constitution  of  a  fraternal  bene- 
fit sodety  provided  that  the  executive  committee 
shall  have  full  power  and  authority  to  revoke 
any  benefidal  memberahip  and  to  cancel  any 
certificate  for  fraud  or  misrepresentation  in  its 
procurement,  or  for  any  false  answer  made  by 
an  applicant,  on  notice  to  the  applicant  and 
hearing  of  charges  in  this  respect,  the  warran- 
ties regarding  famUy  history,  in  an  application 
for  certificate,  were  intended  to  protect  the  so- 
dety only  against  misrepresentation  of  facta 
material  to  the  risk  assumed. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Dec.  Dig.  «=»723(7).] 

4.  Insurance  iS=>723(7)— Benefit  Insurance 
— Statement  in  Appuoation— Notice. 

The  fact  that  an  applicant  for  a  certificate 
of  benefit  insurance  stated  in  her  application 
that  she  had  one  sister  dead  would  put  the  so- 
dety, through  its  medical  examiner,  on  notice 
as  to  the  cause  of  said  deceased  sister's  death. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  <S=»723(7).] 

5.  Insurance  ®=»8ig(2)  —  Benefit  Insux- 
ANOB— Evidence — Supficienoy. 

In  an  action  on  a  certificate  of  benefit  in- 
surance, evidence  held  insuffldent  to  show  that 
it  was  not  the  family  history  that  the  insured's 
mother  died  of  typhoid  fever,  that  the  applicant 
willfully  concealed  any  knowledge  with  refer- 


«=3For  other  csaei  SM  mud*  topic  and  K£Y-NDMBSR  la  aU  K«y-Mttmbere<t  Dlgexu  and  Xadwes 


Tex) 


IiOESCH  T.  SUPREME  TRIBE  OP  BEN  HUB 


607 


cnce  to  the  death  of  her  suiter,  ot  to  establish 
the  suicidal  death  of  the  sister,  or  to  show  that 
the  real  facts,  as  disclosed  by  the  eridence, 
would  have  been  material  if  disclosed  by  in- 
sured or  affected  the  risk  assumed. 

[Ed.  Note.— For  other  cases,  see  Tnsurance, 
Cent  Dig.  {  2007;    Dec.  Dijr.  <&=»819(2).] 

8.  iHsuBANCit  «=>817(2)— Benefit  Insxtbance 

— EVIDKWCK— BnBDEI*    OF  Pboop.  . 

In  an  action  on  a  certificate  of  benefit  in- 
surance, the  burden  of  proof  was  on  the  defend- 
ant to  establish  the  alleged  falsity  of  the  an- 
swer of  the  insured  in  her  application  as  to  the 
cause  of  her  mother's  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Coit.  Di«.  i  2001;   Dec  Dig.  «=>817(2).] 

Appeal  from  District  Court,  Tarrant  CoTin- 
ty;  R.  B.  Young,  Judge. 

Suit  by  H.  F.  lioesch  against  the  Supreme 
Tribe  of  Ben  Hur.  Judgment  for  defendant, 
and  plaintiff  appeals.  Heversed  and  re- 
manded. 

Stanley  Boykln,  of  Ft  Worth,  for  appel- 
lant Ode  Speer  and  Marvin  H.  Brown,  both 
of  Ft  Worth,-  for  appellee. 

BUCK,  J.  The  appellant  Bued  the  appel- 
lee upon  a  beneficiary  certificate  in  the  sum 
of  12,000,  Issued  on  the  life  of  his  wife,  de- 
ceased, Dollle  Loesch.  The  beneficiary  under 
the  original  policy  was  the  son  of  Mrs. 
Loesch,  Lester  Lee  Harris,  but  subsequently 
the  appellant  was  made  beneficiary  Instead. 
Upon  suit  being  filed  upon  said  policy,  the  de- 
fendant denied  DablUty,  and  specially  plead- 
ed that  certain  alleged  false  statements  had 
been  made  by  the  said  Dollie  Loesch  In  the 
application  for  said  policy  In  answer  to  qne»- 
tions  propounded  by  the  medical  examiner, 
and  that  such  answers  and  representations 
were  in  the  nature  of  warranties,  and  that, 
being  false,  they  vitiated  and  made  void  any 
obligation  based  thereon  entered  Into  by  de- 
fendant 

The  application  containing  these  Questions 
and  answers  thereto  was  not  attached  to, 
and  made  a  part  of,  the  policy.  The  alleged 
false  answGirs  were:  (1)  To  the  efCect  that 
the  applicant's  mother  had  died  at  the  age  of 
47  of  typhoid  fever,  and  was  si^  one  month, 
and  that  her  previcms  health  was  good; 
whereas,  defendant  alleged  the  truth  to  be 
that  the  mother  of  deceased  died  of  cancer, 
and  that  she  was  an  invalid  for  more  than 
six  months  prior  to  her  death.  (2)  That  ap- 
plicant was  asked  if  she  had  a  sister  or  sis- 
ters, and,  if  soy  the  age,  or  ages,  of  the  living, 
and,  if  dead,  the  age  at  death,  the  cause  of 
death,  bow  long  sick,  and  the  previous  con- 
dition of  the  health  of  deceased  to  which,  de- 
fendant alleged,  applicant  answered  that  she 
had  one  sister  Uvlng,  and  that  her  health  was 
good ;  whereas.  In  truth  and  in  f a<^  she  had 
one  sister  dead,  who  had  died  a  short  time 
prior  to  the  making  of  the  application  for 
the  beneficial  certificate.  (3)  That  applicant 
was  asked  if  any  member  of  her  family  or 
near  relative  bad  "ever  commlitted,  or  at- 


tempted to  commit,  suicide,  or  had  consump- 
tion, raising  of  blood,  rheumatism,  insanity, 
cancer,  gout  epilepsy,  or  other  hereditary 
disease,"  to  which  applicant  answered,  "No;" 
whereas,  it  was  alleged  that  in  truth  and  In 
fact  the  deceased  sister  had  died  from  the 
effects  of  poison  administered  with  suicidal 
Intent,  and  that  applicant's  mother  had  died, 
as  aforesaid,  of  cancer. 

It  was  alleged  by  defendant  that  if  it  had 
known  that  these  answers  were  untrue  and 
had  known  the  facts  to  be  as  defendant  al- 
leged them  to  be.  It  would  not  have  Issued 
the  certificate  on  the  life  of  the  deceased, 
DoUle  Loesch;  that  said  application,  to- 
gether with  the  constitution  and  by-laws  of 
the  defmdant.  Supreme  Tribe  of  Ben  Hor, 
constituted  a  part  of  the  contract  of  Insur- 
ance, and  that  the  defendant  bad  Issued  the 
policy,  relying  upon  the  literal  truth  of  the 
answers  to  the  questions  as  written. 

Plaintiff,  In  a  supplemental  petition,  with- 
out admitting  that  Dollle  Loesch  made  any 
false  or  fraudulent  answers  in  the  applica- 
tion and  medical  examination,  pleaded  that 
the  portion  of  the  act  of  the  Thirty-Third 
Legislature  known  as  artide  4830,  and  also 
j^rUcle  4957,  of  the  Revised  Statutes,  are 
each  unconstitutional  and  void,  for  the  rea- 
sea  that  the  subject  expressed  by  said  ar- 
ticles, and  each  of  them,  was  not  contained 
in  the  titie  and  caption  of  the  act  of  the  re- 
spective Legislatures  that  passed  the  said 
laws,  as  provided  by  article  3,  g  35,  of  the 
Constitution  of  Texas.  The  unconstitution- 
ality of  article  4830  was  pleaded  uPon  other 
grounds  not  necessary  here  to  mention.  It 
was  further  pleaded  that,  even  though  It 
should  be  conceded  that  in  certain  respects 
the  answers  of  the  deceased  to  the  questions 
hereinabove  set  out  were  not  Uterally  true, 
and  were  In  part  a  misstatement  of  the  real 
facta,  yet  they  were  not  material  to  the  risk 
assumed,  and  therefore  were  not  a  suflScIent 
basis  for  avoiding  the  policy. 

A  trial  was  bad  before  a  Jury,  and  ati  the 
conclusion  both  parties  requested  a  peremp- 
tory Instruction,  and  the  request  of  the  de- 
fendant was  granted,  and  plaintiff  appeals. 

[1]  As  we  view  the  case  presented  by  the 
pleading  and  proof,  it  is  not  Incumbent  upon 
ua  to  determine  (1)  whether  article  4948,  Ver- 
non's Sayles'  Texas  Civil  Statutes  is  applica- 
ble to  the  character  of  policy  here  sued  upon ; 
(ai  whether  article  4830,  under  chapter  7, 
and  under  titie  "Fraternal  Benefit  Socie- 
ties," is  void  for  nnconstttutionallty,  in  that 
the  exemption  provided  for  in  this  article 
was  not  mentioned  In  the  caption  of  the  orig- 
inal act;  (3)  nor  as  to  whether  article  4957, 
Id.,  Is  void  also,  as  being  in  contravoition  of 
article  S,  i  35,  of  the  Constitution  of  Texas. 
But  we  will  discuss  the  questions  raised 
without  reference  to  the  CMistltuUonality 
vel  non  of  the  last  two  mentioned  articles, 
or  the  applicability  of  article  4948  to  poUcies 
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Issued  by  fraternal  benefit  societies.  We 
think  It  can  be  safely  stated  that,  even 
though  It  should  be  held  that  article  4948 
has  no  appllcatlofa  to  this  character  of  In- 
surance policies,  yet  that  the  ordinary  rules 
and  principles  with  reference  to  construing 
contracts  would  apply,  unless  they  have  been 
changed,  or  modified,  or  abrog^ated  .by  statr 
ute,  and  especially  by  statutory  enactment 
wltji  reference  to  fraternal  benefit  societies. 
We  will  now  take  up  and  discuss  each  of 
the  answers  alleged  to  be  false,  made  by  de- 
ceased In  her  application;  and,  to  make  what 
we  have  to  say  the  more  intelligible,  we  will 
here  Insert  question  23  and  the  answers  there- 
to, as  they  aK>ear  in  the  application: 

23.  Family  History.  In  the  matter  of  family 
history,  state  the  specific  cause  of  death,  es- 
pecial^ when  there  may  be  a  suspicion  of  con- 
sumption. Such  general  terms  as  "exposure," 
"general  debiUty."  "childbirth,"  "diange  of  Ufe," 
"effects  of  cold,"  "fever,"  etc.,  without  explana- 
tion are  not  satisfactory.  If  the  health  of  any 
living  member  of  the  family  is  stated  as  "fair," 
or  "poor,"  state  the  nature  of  the  ill  health.  If 
a  doubt  exists  as  to  cause  of  death  in  any  case, 
make  a  statement  whether  there  was  any  sus- 
picion of  tuberculosis. 
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It  will  be  noted  that  the  matters  inquired 
about  are  under  the  title  of  "Family  His- 
tory," and  that  presumably  the  inquiry  is 
expected  to  elicit  Information  received  from 
that  source.  It  must  be  conceded  that  In  the 
main  the  knowledge  one  has  of  the  ages, 
state  of  health,  cause  of  death,  etc.,  of  his 
relatives  must  be  based  upon  Information 
received  from  others,  hearsay  In  Its  nature. 
Information  as  to  the  age  of  one's  parents, 
or  older  brothers  or  sisters,  or  even  of  one's 
own  age.  Is  necessarily  derived  from  informa- 
tion received  from  others.  There  is  no  evi- 
dence to  show  that  Mrs.  Loesch  was  present 
at  the  time  of  her  mother's  death,  or  knew 
of  the  nature,  or  the  duration,  of  her  laft 
sickness,  except  as  she  was  Informed  by  those 
present.  Nor  Is  there  any  proof  that  it  was 
not  a  part  of  the  family  history  that  her 
mother  died  of  typhoid  fever.  Dr.  Camp 
testified  for  the  defendant  that  he  waited 
upon  Mrs.  Draper,  mother  of  deceased,  and 
made  a  microscopic  examination,  and  found 
her  case  to  be  one  of  malignant  cancer,  and 
that  such  was  his  diagnosis.  There  is  no 
evidence  to  which  we  have  been  directed 
going  to  show  that  Dr.  Camp  Imparted  the 
Information  he  bad   received  through  the 


mlcroBCopie  examination  to  the-  insured,  or 
indeed  to  any  member  of  her  family.  The 
application  and  other  evidence  show  that  at 
the  time  the  application  was  made,  to  wit, 
September  30,  1913,  Mrs.  Loesch  resided  in 
the  city  of  Ft  Worth,  and  had  resided  there 
for  2  years  prior  to  siald  date,  while  the  evi- 
dence further  shows  that  her  mother  died 
February  B,  1910,  at  Joplln,  Mo.  It  is  true 
that  Mrs.  A.  H.  Henderson  testified  that  she 
was  a  neighbor  of  Mrs.  Draper  at  the  time 
of  her  death,  and  had  Imown  her  for  about 
six  months  prior  thereto,  and  nursed  her  at 
times  during  such  period,  and  that  the  malady 
or  disease  from  which  Mrs.  Draper  was  suf- 
fering was  cancer  of  the  bowels.  There  is 
no  evidence  to  show  that  Mrs.  Henderson 
confided  her  information  or  belief  as  to  the 
nature  of  the  malady  with  which  Mrs.  Draper 
was  suffering  to  the  insured,  or  that  she 
knew   Insured.     She   did   testify: 

"She  (Mrs.  Draper)  was  confined  to  her  bed 
from  the  effects  of  her  malady,  iUness,  or  dis- 
ease, from  which  she  died,  al>oat  fire  or  six 
weeks  next  prior  to  her  death." 

And  Dr.  Camp  testified: 
"She  was  confined  to  her  bed  about  one  month 
prior  to  her  death." 

There  is  no  contention  that  Mrs.  Loesch 
died  of  any  cancerous  affection,  or  that  she 
committed  suicide.  Certainly,  we  do  not 
think  It  should  be  htid  that  the  statements 
made  with  reference  to  family  history  can 
be  held  to  be  warranties.  In  Assurance  Co. 
T.  Cotton  Machine  Mfg.  Ca,>  92  Tex.  297,  48 
S.  W.  222,  our  Supreme  Court  defines  war- 
ranty as  follows: 

"A  warranty  in  an  insurance  contract  is  a 
statement  made  therein  by  the  assured,  which  is 
susceptible  of  no  construction  other  than  that 
the  parties  mutually  intended  that  the  policy 
shouM  not  be  binding  unless  such  statement  iM 
literally  true." 

See  Fidelity  &  Casualty  Co.  t.  Carter.  23 
Tex.  Civ.  App.  860,  67  8.  W.  815,  317. 

[2]  Certainly,  It  was  not  expected  that  the 
applicant,  In  answer  to  the  questions  pro- 
pounded, could  give  more  than  What  she  be- 
lieved to  be  true,  based  upon  the  family  his- 
tory. These  «nswers  are  necessarily  largely 
a  matter  of  expression  of  an  opinion,  and 
under  the  well-established  rule  that  an  in- 
surance policy  sluiU  be  construed  most  liber- 
ally in  favor  of  the  Insured,  and,  as  held  in 
Daniel  v.  M.  W.  of  A.,  58  Tex.  Civ.  App.  570, 
118  S.  W.  211,  where  an  applicant  in  good 
faith  believes  the  statements  to  be  true,  their 
falsity  will  not  necessarily  vitiate  a  certifi- 
cate warranting  the  truth  of  the  applicant's 
answers,  and  stipulating  that  he  agrees  that 
the  literal  truth  of  each  shall  be  a  condition 
precedent  to  a  recovery  on  any  contract  Is- 
sued on  the  faith  of  the  answers.  See,  also, 
M.  W.  of  A.  V.  Owens,  60  Tex.  Ciy.  App.  398, 
403,  130  S.  W.  858,  861.  While  the  last-dted 
case  holds  that  where  answers  and  an  appli- 
cation were  expressly  made  a  part  of  the 
benefit  certificate,  and  were  expressly  made 
warranties,  the  question  of  good  faith  in  mak- 
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ing  tbe  answers.  If  they  were  false,  is  im- 
material, since  express  warranties  must  be 
literally  complied  with,  yet,  as  limiting  this 
rule  by  the  particular  facts  shown  on  that 
case,  the  Court  of  Appeals  for  the  Third  Dis- 
trict held  that: 

"Unleaa  there  is  tome  good  reason  to  the  con- 
trary, iMirties  to  a  contract  are  presumed  to 
have  meant  what  they  would  reasonably  nnder- 
■tand  each  other  to  mean  under  the  circumstanc- 
eg  of  the  case  by  the  lanraacB  used.  In  this 
case,  Owens  had  previously  waited  on  his  broth- 
er, who  died  of  typhoid  fever,  but  it  does  not 
appear  from  this  tnat  he  knew  that  the  germa 
of  that  disease  were  in  his  system,  and  would 
pcobaUy  develop  in  the  near  future.  We  take 
it  that  bis  answer  that  he  did  not  have  typhoid 
fever  was  true,  in  the  sense  that  the  parties  must 
have  understood  each  other  at  the  time,  though 
a  physician  may  be  able  to  say  from  the  fact 
that;  he  had  typhoid  fever  three  days  later  that 
the  germs  of  said  disease  were  then  in  his  sys- 
tem and  in  process  of  development." 

In  Reppond  ▼.  Insurance  Co.,  100  Tex.  619, 
101  S.  W.  786,  16  Ann.  Cas.  618,  11  L.  R.  A. 
(N.  8.)  1980,  the  Supreme  Cktnrt  held  that 
the  use  of  the  word  "warranty"  did  not 
necessarily  create  a  warranty  in  law,  unless 
it  appeared  that  the  parties  mutually  intend- 
ed that  the  policy,  shoold  not  be  binding  if 
the  statements  were  not  literally  true. 

As  shedding  light  upon  the  sense  in  which 
the  parties  to  this  contract  used  the  words 
"warranties"  and  "warrant,"  we  may  refer 
with  propriety  to  the  constitution  of  the  de- 
fendant society,  by  the  application  and  policy 
made  a  part  of  the  contract  entered  into 
between  deceased  and  the  society.  Section 
21  provides  that  the  executive  committee 
shall  bave  full  power  and  authority  to  revoke 
any  beneficial  membership,  and  to  cancel 
any  certlflcate  "for  any  fraud  practiced,  or 
misrepresentation  made.  In  its  procoronent, 
or  for  any  false  answer  made  by  an  appli- 
cant in  his  application  for  beneficial  certifi- 
cate or  beneficial  membership,"  etc.,  and  fur- 
ther provides  for  notice  to  the  insured  of  the 
charges  of  ftand  or  misrepresentation  made, 
and  toe  a  hearing  thereon;  and  said  section 
further  provides: 

"If  the  executive  committee,  after  hearing  the 
charges  and  all  the  evidence,  and  being  fully  aa- 
vised  in  the  premises,  shall  find  that  the  aUega- 
tions  and  charges  are  true,  and  that  it  is  suffi- 
cient cause  for  the  cancellation  of  the  beneficial 
certificate,  or  the  revoking  or  annulling  of  the 
beneficial  membership,  the  executive  committee 
shall  thereupon  revoke,  cancel,  or  annul  such 
beneficial  certificate  and  benefidal  membership," 
etc. 

Section  IDS,  Id.,  under  the  title  "False 
Statements,"  provides.  In  part: 

"Whenever  it  shall  come  to  the  knowledge  of 
the  executive  committee  of  the  Supreme  Tribe 
that  a  beneficial  certificate  has  been  obtained  by 
false  representations  or  concealment  of  any  ma- 
terial fact  (italics  ours)  •  •  •  they  may  at 
once  inquire  into  the  fikct,  and  if  they  find  such 
charges  true^ 

— ^tbe  section  then  further  providing  for  a 
trial  upon  sncb  charges. 

[3]  We  think  it  is  evident  from  these  ex- 
tracts from  defendant's  constitution  that  the 
warranties  recited  in  the  application  were  in- 


tended to  protect  the  defendant  society  only 
against  misrepresentation  of  facts  material 
to  the  risk  assumed.  Therefore  we  conclude 
that  it  cannot  be  held  as  a  matter  of  law, 
that,  tnough  it  may  appear,  in  the  light  of  the 
microscopic  examlnati(Mi  made  by  the  phy- 
sician, that  the  mother  of  deceased,  at  the 
time  of  her  death,  was  afOlcted  with  can- 
cerous affection,  the  policy  should  be  avoided 
because  the  applicant  did  not  so  stat&  See 
Life  Insurance  Co.  v.  Evert  (writ  denied 
May  31,  1016)  178  S.  W.  643. 

[4,  6]  As  to  the  contention  urged  by  de- 
fendant in  Its  pleading  in  the  trial  court  that 
applicant  had  falsely  stated  that  she  had  no 
sister  dead,  or  had  fraudulently  concealed  the 
fact  that  she  had  a  sister  dead  at  the  time 
of  her  application,  it  will  be  noted,  by  refer- 
ence to  the  schedule  hereinabove  inserted, 
that  only  two  sets  of  spaces  are  provided  for 
the  answers  with  reference  to  applicant's 
sisters.  On  the  Une  next  to  the  bottom,  she 
gives  the  information  concerning  her  living 
sister.  If  the  bottom  line  should  be  held  to 
contain  spaces  for  information  concerning 
sisters  dead,  then  the  fact  that  she  stated 
that  she  had  one  sister  dead  would  have  put 
the  defendant  society,  through  its  medical 
examiner,  on  notice  as  to  the  cause  of  said 
deceased  sister's  death.  It  does  not  appear 
from  the  testimony  of  the  medical  examiner 
that  any  further  question  was  asked  her, 
nor  is  there  any  evidence  to  show  that  she 
knew  the  cause  of  her  sister's  death.  More- 
over, the  evidence  utterly  falls  to  establish 
that  her  sister  committed  suicide.  The  land- 
lady where  she  boarded,  and  the  physician 
who  attended  her,  both  testified  in  the  case, 
and  both  declined  to  state  that  she  commit- 
ted suicide.  We  are  of  the  opinion  that  the 
evidence  fails  to  show  (1)  that  the  applicant 
willfully  concealed  any  knowledge  in  her 
possession  with  reference  to  her  deceased 
sister;  (2)  or  that  if  the  real  facts,  as  dis- 
closed by  the  evidence,  had  been  imparted 
to  the  examiner,  they  would  have  been  ma- 
terial, and  that  the  failure  of  the  applicant  to 
Impart  same  in  any  way  affected  the  risk  as- 
sumed. In  answer  to  question  3,  part  2,  In 
the  application,  which  Is  as  follows: 

"Has  any  member  of  your  family,  or  any  near 
relative,  ever  committed,  or  attempted  to  com- 
mit suicide,  or  had  consumption,  raising^  of  blood, 
rheumatism,  insanity,  cancer,  gout,  epilepsy,  or 
other  hereditary  disease" 

— ^the  applicant  answered,  "No."  For  the  an- 
swer or  answers  to  this  question  a  space  per- 
haps less  than  two  inches  in  length  and  a 
quarter  of  an  Indi  in  width  Is  provided.  It 
will  be  noted  that  the  concluding  phrase,  "or 
other  hereditary  disease,"  specially  directs  the 
attention  of  the  applicant  to  such  hereditary 
diseases  as  may  be  included  in  this  long  list, 
and  Invites  an  affirmative  or  negative  answer 
as  to  that  particular  kind  of  diseases.  While 
we  do  not  assume  any  special  knowledge  of 
or  learning  upon  the  various  diseases  to 
which  human  flesh  is  hi^^.^^jt^  ^tt^^y^^g^ 


610 


190  SOUTHWESTERN  REPORTER 


(Tex. 


of  common  knowledge  that  the  medical  pro- 
fession at  least  are  divided  on  the  question 
as  to  whether  a  namber  of  the  diseases  men- 
tioned in  this  category  are  hereditary  or  not. 
Many  reputable  physicians  and  pathologists 
deny  tiiat  consumption,  rheumatism,  gont, 
cancer,  etc.,  are  hereditary.  If  we  should 
ad<9t  the  ejusdem  generis  rule  of  construc- 
tion, It  would  probably  limit  the  Inquiry  made 
to  "hereditary  diseases,"  and  under  this  view, 
the  applicant,  though  apparently  unlearned 
In  the  science  of  diseases,  would  have  had 
to  decide,  at  the  risk  of  invalidating  her  pol- 
icy, which  of  the  diseases  mentioned  wene 
hereditary  and  which  not.  At  least  some  of 
us  believe  that  in  the  form  the  question  Is 
asked,  the  answer  given  Is  not  shown,  even  by 
the  testimony  of  Mrs.  Henderson  and  I)r. 
Camp,  to  be  untrue,  and  that  by  the  rule  of 
strict  construction,  which  the  appellee  in- 
vokes herein,  the  answer  given  should  be 
limited  to  those  diseases  upon  whose  heredi- 
tary character  there  Is  no  room  for  division. 
But  be  this  as  it  may,  all  of  us  are  of  the 
opinion  that  the  question  asked,  like  those 
under  question  23,  heretofore  mentioned,  call 
only  for  the  family  history  upon  the  matters 
inquired  about  As  before  stated,  we  are  of 
the  opinion  that  the  evidence  entirely  falls  to 
establish  the  suicidal  death  of  the  insured's 
sister,  and  fails  to  show  that  it  was  not  the 
family  history  that  the  Iflsured's  mother  died 
of  typhoid  fever.  Both  witnesses  who  testi- 
fied to  Mrs.  Draper's  having  died  of  cancer 
stated  that  her  final  sickness  was  of  short 
duration,  one  stating  that  It  lasted  a  month, 
and  the  other  six  weeks.  Dr.  Chas.  O.  Hook, 
witness  for  plaintiff,  testified,  In  part,  as  fol- 
lows: 

"A  woman  47  years  old  suffering  from  cancer 
of  the  rectum  and  bowels  could  contract  typhoid 
fever ;  a  person  may  have  any  disease  and  con- 
tract typhoid  fever ;  typhoid  fever  is  almost  uni- 
versally infectious,  once  the  germ  is  introduced, 
or  it  is  8o  considered.  A  person  having  cancer 
of  the  rectum,  if  they  wore  to  contract  or  become 
infected  with  typhoid  fever,  would,  of  course,  be 
more  susceptible  to  greater  suffering,  or  to  it 
being  more  serere  with  them.  Typhoid  fever 
is  an  infectious  disease,  and  an  ulceration  of  the 
intestines  is  its  principal  manifestation;  it  is 
an  inflammation  of  the  small  intestine." 

[6]  The  burden  of  proof  was  on  defendant 
to  establish  the  alleged  falsity  of  the  answer 
of  applicant  as  to  the  cause  of  her  mother's 
death.  Defendant's  witness  Dr.  h,  M.  Camp 
testified: 

"Mrs.  Draper  bad  an  infection  of  the  bowels 
or  intestines,  including  the  rectum.  She  had 
cancer  of  the  recttmi,  with  general  breakdown  of 
the  system.  She  had  an  inflammation  or  ulcera- 
tion of  the  rectum  or  bowels.  I  made  a  micro- 
scopical examination,  and  found  her  case  to  be 
malignant  cancer.  •  •  •  You  can  determine 
positively  whether  any  growth  or  inflammation 
18  malignant  or  cancerous  in  its  nature  by  a 
microscopical  ezaminatiim." 

From  the  testimony  of  these  two  witnesses, 
both  medical  experts,  it  would  seem  that  to 
the  laity  the  symptoms  in  a  malignant  case  of 


typhoid  fever  and  in  a  cancerous  affection  of 

the  bowels  would  be,  in  some  respects,  simi- 
lar; and,  as  before  stated,  since  It  Is  not 
shown  that  in  fact  the  Insured  had  any  other 
information  as  to  the  cause  of  her  mother's 
death  than  that  recited  In  her  application, 
and  since  It  is  not  shown  that  it  was  not 
part  of  the  family  history  tliat  her  piotber 
died  of  typhoid  fever,  we  are  not  prepared 
to  hold  that  the  uncontradicted  testimony 
establishes  the  falsity  of  suCb  answers,  or 
that  the  applicant  should  be  charged  with 
notice  of  the  existence  of  a  disease  whose 
discovery  was  only  effected  by  the  physician 
in  charge  by  the  use  of  the  mtscroscope. 

From  what  has  been. said,  it  follows  that, 
in  onr  opinion,  the  trial  court  erred  in  giving 
a  peremptory  instruction  In  favor  of  defend- 
ant Hence  appellant's  second,  third,  fourth, 
and  fifth  assignments  are  sustained,  and  the 
judgment  reversed,  and  the  cause  remanded. 


DAVIS  et  aL  v.  WTNND.    (No.  8537.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

June  24,  1916.     On  Motion  for  Rehearing, 

Dec.  2,  1916.) 

1.  EviDKNOK  <S=»448— Pabol  Bvidknob— Phk- 
LiuiNABT  Negotiations. 

In  the  absence  of  ambiguity  in  a  written 
contract,  and  of  fraud,  accident  or  mistake, 
evidence  to  establish  preliminary  negotiations 
for  the  contract  or  to  show  an  intention  of  the 
parties  thereto  at  variance  with  its  terms,  is 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  }{  2066-2082,  2084;   Dec.  Dig.  «=> 

448.] 

2.  Patkntb  ®=>192— Rights  or  Abbioitbks— 
Joint  Absioijve»— MANUFAcnrBE  and  Sai^e. 

Bach  of  several  assignees  to  whom  an  in- 
terest in  a  patent  right  is  assigned  has  a  right 
to  manufacture  and  sell  the  patented  article, 
no  matter  how  small  his  interest  may  be. 

[Ei.  Note.— For  otier  cases,  see  Patents, 
Cent  Dig.  {  269;   Dec.  Dig.  •8=»192.] 

8.  Contracts   «=»321(1)— Oonisbact   to   Ob- 

QANIZK      COBPOBATION— BitBAOH— RbIOBOIKS. 

The  fraudulent  breach  by  defendant  of  a 
contract  to  organize  a  corporation  and  convey 
a  patent  to  it  does  not  authorixe  the  subscrih- 
ers  to  the  stock  to  recover  on  preliminary  and 
tentative  agreements  for  the  transfer  of  an  in- 
terest in  the  patent  to  them  which  were  merged 
in  the  subsequent  contract 

[Eld.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  J  1608;   Dec.  Dig.  ®=»321(1).] 

4.   SPBOinO   PEBrOBUANCE    ®S>31— CONTBACTS 
EnFOBCEABLE— DEFINITENESS— CONTBAOT  TO 

I TTCO  SPO  KATE 

A  contract  to  form  a  coiporatiott  cannot  be 
specifically  enforced,  where  there  is  no  show- 
ing of  an  agreement  upon  the  preliminary  steps 
necessary  to  its  formation,  under  Vernon's 
Sayles'  Aim.  Civ.  St  1914,  art  1122.  such  aa 
the  names  and  number  of  persons  who  would 
be  directors  for  the  first  year,  the  place  or 
places  where  the  business  would  be  transacted, 
Uie  term  for  which  it  should  exist  etc. 

[E3d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  18  86-88;  Dec  Dig.  «=» 
31.] 


«=»Por  other  cases  see  same  topic  and  KBIT-NUMBER  In  all  Key-Kumbered  DlgesU  &nd  Induce 
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5.  ColfTRAOTfl  «=»75(2)  —  C0NaIDBBAI30I^-'- 
CONSIDKR&TIOir  FOB  Othzb  Pbomisb. 

Where  tlie  parties  had  made  an  original 
contract,  whereby,  in  consideration  of  the  snb- 
ccripti(»  of  plaintiffs  to  stock  in  a  corporation 
to  be  organized  to  acquire  the  patent  rights  of 
defendant,  the  latter  agreed  to  assign  his  rights 
to  the  corporation  when  it  should  be  formed, 
the  subscnptionB  could  not  be  also  the  consid- 
eration for  a  snbsequent  promise  b;  defendant 
to  assign  to  each  of  the  other  parties  an  in- 
terest in  the  patent  equivalent  to  the  interest 
he  would  have  had  in  the  corporation. 

rESd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  280-285;   Dec.  Dig.  «s>7&(2).] 

6.  CoifTBAcrs      «=>66(3)  —  C0NBIDKBA.T10N — 

"NOVATIOM." 

Nor  could  the  rights  of  the  plaintifFa  under 
the  former  contract  be  a  consideration  for  the 
latter,  where  there  was  no  agreement  to  sur- 
render those  rights,  but  the  pkintiffs  were  in- 
EiEting  on  the  performance  of  both  contracts, 
since  a  novation  cannot  arise  unless  there  is  a 
previona  valid  obligation,  an  agreement  of  all 
the  parties  to  the  new  contract,  the  eztingQlsh>- 
ment  of  the  old  contract,  and  a  valid  new  con- 
tract, 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  292.  293 ;    Dec.  Wg.  <8=»e5(3).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   R,  B.  Young,  Judge. 

Suit  by  W.  D.  Davis  against  W.  P.  Wynne 
for  specific  performance,  in  which  B.  R  Gate- 
wood  and  others  intervened  and  asked  for 
the  same  relief  as  the  original  plalnticr. 
Judgment  for  the  defendant,  and  plaintiff 
and  Interyeners  aK>eal.  Affirmed,  and  mo- 
tion tor  rehearing  overruled. 

Baskln,  Dodge  &  Eastns,  of  Ft  Worth,  and 
B.  C.  Padelford,  of  Olebnme,  for  appellants. 
Ike  A.  Wynn,  of  Ft  Worth,  for  ai^Uee. 

DUNKLIN,  J.  W.  D.  Davis  Instituted  this 
suit  against  W.  P.  Wynne  for  specific  per- 
formance of  two  alleged  contracts  to  convey 
to  him  an  undivided  one-tenth  interest  in 
and  to  a  certain  patent  right  covering  an  in- 
vention originated  and  owned  by  the  defend- 
ant, whldi  consisted  of  an  attachment  for 
converting  motor-propelled  vehicles  Into 
tractors.  As  a  basis  for  bis  prayer  for  a 
temporary  writ  of  injunction  pending  final 
trial  on  the  merits  of  the  case,  It  was  alleg- 
ed that  the  defendant  was  proposing  to  as- 
sign the  patent  right  to  other  persons  in 
hostility  to  plalnttfTs  rights,  and  thereby  to 
defeat  the  beneficial  results  of  any  judgment 
that  plaintiff  might  finally  procure  in  the 
case.  R.  E.  Gatewood,'J.  H.  Harris,  and  Ben 
Van  Tuyl  all  Intervened  in  the  suit,  each  of 
whom  alleged  like  contracts  on  the  part  of 
the  defendant  to  convey  to  him  an  undivid- 
ed Interest  in  the  patent  right  The  Inter- 
vener Gatewood  filed  a  separate  plea  of  In- 
tervention, containing  allegations  relative  to 
the  contracts  made  by  the  defendant,  sub- 
stantially to  the  same  legal  effect  as  the 
ones  alleged  by  the  plaintiff.  He  also  adopt- 
ed the  pleading  of  the  plaintiff  la  his  own 
bebaU,  and  the  plaintiff  In  turn  furthermore 
adopted  bis  pleadings  alsa    Interveners  Har- 


ris -and  Van  Tuyl  adopted  Uie  pleadings  of 
both  the  plaintiff  and  Gatewood.  The  ap- 
plication for  the  temt>orary  writ  of  injunction 
was  heard  by  the  trial  judge,  and  was  re- 
fused without  hearing  any  evidence  In  sup- 
port of  the  allegations,  but  solely  upon  the 
ground  of  the  insufflciency  of  the  pleadings 
of  plaintiff  and  Interveners  to  show-  a  cause 
of  action  for  specific  performance,  and  from 
that  order  the  plaintiff  and  intervener  Gate- 
wood  have  appealed. 

The  first  contract  alleged  by  the  plaintiff 
and  sought  to  be  specifically  enforced  was 
substantially  as  follows:  An  agreement  by 
and  betwe^i  the  plaintiff  and  the  defendant 
for  the  formation  of  a  private  corporation 
to  be  known  as  the  Automatic  Tractor  Com- 
pany, with  a  capital  stock  of  $10,000,  divid- 
ed Into  1,000  shares  of  the  par  value  of  $10 
each,  for  the  purpose  of  exploiting  the  pat- 
ent and  the  manufacture  and  sale  of  the  at- 
tachments; 660  shares  of  said  capital  stock 
to  go  to  and  be  taken  by  the  defendant  in 
consideration  of  the  transfer  to  the  corpora- 
tion of  the  patent  right,  and  460  shares  of 
the  capital  stock  to  be  paid  for  in  money 
by  subscribers  therefor,  1000  shares  of  the 
capital  stock  to  be  subscribed  by  the  plain- 
tiff, and  the  remainder  of  said  capital  sto<^ 
to  be  subscribed  and  paid  for  by  other  per- 
sons. The  defendant  agreed  to  proctire 
other  subscribers  for  the  remainder  of  the 
capital  stock  and  to  procure  a  legal  dbiarter 
for  the  company.  According  to  allegations 
in  plaintiff's  petition,  after  said  agreement 
was  entered  into  and  In  pursuance  thereof, 
he  signed  a  subscription  contract  for  $1,000 
worth  of  the  capital  stock  of  said  proposed 
corporation  and  paid  to  Wynne  thereon  $150 
In  cash  and  agreed  to  pay  to  him  $150  when 
the  company  was  fully  organized  and  the  re- 
maining $700  within  80  days  thereafter. 
According  to  further  allegations  in  the  peti- 
tion, the  defendant  thereafter  failed  and  re- 
fused to  procure  a  charter  for  said  comxKiny 
in  accordance  with  his  agreement,  In  conse- 
quence of  which  the  patent  right  could  not 
be  transferred  to  the  proposed  corjwration, 
and  that  thereupon  another  agreement  was 
entered  into  by  and  between  the  plaintiff  and 
the  defendant  by  the  terms  of  which  the  de- 
fendant agreed  to  transfer  to  the  plaintiff 
an  undivided  one-tenth  Interest  in  the  patent 
right  itself. 

The  interveners  Gatewood,  Harris,  and 
Van  Tuyl  each  pleaded  two  contracts  be- 
tween him  and  the  defendant  substantially 
in  the  same  terms  as  the  two  contracts 
pleaded  by  the  plaintiff,  except  that  Gate- 
wood  agreed  to  and  did  subscribe  for  $500 
worth  of  capital  stock,  or  1/20  of  the  whole, 
and  the  Intervener  Harris  agreed  to  and  did 
subscribe  for  1/40  of  the  capital  stock  or 
$250  worth,  and  Van  Tuyl  subscribed  for 
$200  worth  of  capital  stock  or  1/50  of  the 
whole;    each  of  said  Interveners  paying  In 
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cash  to  the  defendant  15  per  cent,  of  the 
amount  so  subscribed,  and  agreed  to  pay  15 
per  cent  more  when  the  charter  shoold  be 
obtained,  and  the  remaining  70  per  cent, 
of  hla  subscription  within  30  days  after  the 
Issuance  of  the  charter,  and  according  to 
the  second  contract  with  each  of  those  In- 
terrenerd  the  defendant  agreed  to  transfer 
to  him  a  corresponding  Interest  In  the  pat- 
«it  right  Itself.  The  defendant  addressed 
a  general  demurrer  and  several  special  ex- 
ceptions to  the  petitions  of  plaintiff  and  In- 
terveners. 

The  pleadings  of  plaintiff  and  interveners 
abound  with  allegations  of  conversations  and 
negotiations  between  them,  respectively,  and 
the  defendant  occurring  prior  to  and  culmi- 
nating In  the  execution  of  the  subscription 
contracts  for  capital  stock  in  the  propdsed 
corporation,  and  the  agreement  by  defend- 
ant to  secure  the  balance  of  stock  subscrip- 
tions and  procure  a  charter  for  the  corpora- 
tion. The  purport  of  those  allegations  was 
that  it  was  intended  and  understood  by  and 
between  such  subscribers  of  stock  that  the 
contracts  so  made  would  have '  the  legal  ef- 
fect of  vesting  In  each  subscriber  for  stock 
an  undivided  Interest  in  the  patent  right 
itself,  and  the  prayer  for  the  spedflc  en- 
forcement of  those  contracts  was  predicated 
upon  that  theory. 

[1]  In  the  absence  of  some  ambiguity  in  the 
first  alleged  contracts,  and  In  the  absence  of 
fraud,  accident,  or  mistake  causing  the  exe- 
cution of  the  subscriptions  for  stock,  it  Is 
too  well  settled  to  require  the  citation  of  au- 
thorities that  proof  would  not  be  admissible 
to  establish  such  preliminary  negotiations,  or 
to  show  an  intention  of  the  parties  thereto 
at  variance  with  the  terms  of  the  contracts 
resulting  therefrom;  and  special  exceptions 
were  addressed  to  those  all«^tionB  substan- 
tially tqx>n  that  ground. 

[2]  As  noted  already,  according  to  the 
allegations  of  the  complainants,  defendant 
agreed  to  transfer  the  patent  right  to  the 
proposed  corporation  as  soon  as  the  same 
should  be  chartered.  If  this  had  been  done, 
clearly  the  entire  and  exclusive  right  to  man- 
ufacture and  sell  the  attachments  for  vehi- 
cles covered  by  the  letters  patent  would  have 
been  vested  in  the  corporation.  But  if,  in- 
stead of  organizing  the  cori)oration,  an  inter- 
est in  the  patent  right  had  been  transferred 
to  each  of  said  subscribers,  then  each  of  them 
by  virtue  of  that  interest,  however  small, 
would  have  been  vested  with  the  right  to 
manufacture  and  sell  such  attachments  to 
the  same  extent  as  If  he  had  owned  the  entire 
patent  right.  Blackledge  v.  Weir  &  Craig 
Mfg.  Co.,  108  Fed.  71,  47  G.  C.  A.  212 ;  Lal- 
ance  &  O.  Mfg.  Co.  ▼.  National  Enam.  & 
Stamping  Co.  (G.  O.)  108  Fed.  77;  and  au- 
thorities there  cited. 

[S]  The  pleadings  contained  aUegationa  of 
fraudulent  breach  by  defendant  of  the  con- 
tracts to  organize  the  corporation,  for  the 
purpose  of  disposing  of  the  patent  right  to 


others  upon  terms  more  favorable  to  de- 
fendant; but  such  allegations  were  wholly 
insufficient  to  set  aside  such  contracts  and 
substitute  therefor  prior  alleged  preliminary 
and  tentative  agreements  to  transfer  to  such 
subscribers  interests  in  the  patent  right  it- 
self, which  according  to  the  pleadings  were 
merged  into  the  contracts  to  form  the  cor- 
poration to  take  over  the  entire  Interest  in 
the  patent  right,  coupled  with  the  written 
subscriptions  by  con](plalnant8  for  capital 
stock  in  such  proposed  corporation.  Nor  did 
the  complainants  seek  so  to  do,  but,  on  the 
contrary,  sought  a  specific  enforcement  of  the 
contract  last  mentioned. 

[4]  Their  pleadings  fail  to  contain  allega- 
tions of  an  agreement  of  the  parties  uimhi 
several  preliminary  steps  necessary  to  the 
formation  of  the  proposed  corporation,  such 
as  the  names  and  number  of  persons  who 
would  be  directors  of  the  corporation  for  the 
first  year  of  Its  existence,  the  place  or  plac- 
es where  its  business  would  be  transacted, 
the  term  for  which  the  corporation  should 
exist,  etc.,  and  the  absence  of  such  allega- 
tions would  of  Itself  preclude  a  specific  en- 
forcement of  the  alleged  contract,  as  Insist- 
ed, In  effect,  by  one  of  defendant's  special 
exceptions  to  the  pleadings.  Article  1122, 
Vernon's  Sayles'  Texas  Civil  Statutes;  Snd- 
iger  T.  Coleman,  199  N.  T.  342,  92  N.  E.  665; 
Loewenberg  v.  De  Voigne,  146  Mo.  App.  710, 
123  S.  W.  99.  Furthermore,  by  articles  1126 
and  1127,  Vernon's  Sayles'  Texas  Civil  Stat- 
utes, it  Is  provided  that  no  charter  of  a  pri- 
vate corporation  shall  be  filed  until  "the 
stockholders  of  any  such  company  .ihall  fur- 
nish satisfactory  evidence  to  the  Secretary 
of  State  that  the  full  amount  of  the  author- 
ized capital  stock  has  In  good  faith  been  sub- 
scribed, and  fifty  per  cent  thereof  paid  in 
cash,  or  Its  equivalent  in  other  property  or 
labor  done,  the  product  of  which  shall  be 
to  the  company  of  the  actual  value  at  which 
it  was  taken,  or  property  actually  received." 

As  noted  already,  complainants  alleged 
that  the  parties  agreed  to  the  capitalization 
of  the  proposed  corporation  at  $10,000,  of 
which  amount  defendant  was  to  receive  $5,- 
500  worth  of  the  capital  stock  In  considera- 
tion of  a  transfer  by  him  to  the  company  of 
the  letters  patent;  but  there  is  no  allega- 
tion in  any  of  their  pleadings  of  the  value 
of  such  patent  right  .On  the  contrary,  it  ia 
specifically  alleged  that  the  value  of  the 
patent  right  is  unknown  to  them.  The  ab- 
sence of  such  a  showing,  coupled  with  the 
fact  that  85  per  cent,  of  the  subscriptions  by 
complainants  was  not  due  until  after  the  is- 
suance of  the  charter,  is  a  further  barrier 
to  relief  by  specific  enforcement  of  the  con- 
tract to  form  the  corporation. 

The  case  of  Jones  v.  Jones,  49  Tex.  683, 
was  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land,  and  in  disposing  of  It 
our  Supreme  Gonrt  used  the  following  lan- 
guage: 

"Neither  the  petition  nor  amended  petitions 
of  the  appellees  (the  plaintiffB  in  the  court  b«- 
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low)  preMnt  ia  dear  and  distinct  termB  the 
contract  ■oocht  to  be  enforced,  a*  is  required 
in  an  action  oJE  Uiis  kind ;  neitiier  the  agfn- 
gate  amoant  to  be  paid  for  the  land,  nor  time 
at  wtiich  the  different  installments  were  pay- 
able, is  stated ;  and  the  aTerments  of  perform- 
ance, or  of  the  facts  relied  upon  to  excuse  lit- 
eral performance  of  the  contract  on  the  part  of 
the  alleged  purchaser,  are  certainly  but  vaguely 
and  indefinitely  stated— if,  indeed,  the  avennenta 
of  the  petition  and  amended  petition  in  these 
particulars  are  not  repugnant  and  contradlo- 
tory.  It  is  a  fundamental  rule,  in  actions  of 
this  character,  that  the  consideration  for  the 
agreement,  the  time  and  manner  of  its  perform- 
ance, and  in  fact  all  of  its  essential  terms  and 
stipulations,  most  be  clearly  and  definitely  al- 
leged as  well  as  proven,  to  warrant  the  court 
in  granting  the  relief  here  sought," 

To  the  same  effect  are  Ward  r.  Stnart,  62 
Tex.  333;  Guadalupe  Co.  v.  Johnston,  1  Tex. 
Ov.  App.  713,  20  8.  W.  833,  and  anthoritles 
there  cited. 

[(]  In  the  present  snlt,  as  above  shown, 
each  of  the  complainants  rely  on  and  seek 
specific  performance  of  two  separate  and  dis- 
tinct contracts ;  the  first  to  form  a  corpora- 
tion which  would  take  over  the  entire  patent 
right  and  issue  to  them  capital  stock  in  the 
respective  amounts  subscribed;  the  second 
contract  being  the  agreement  of  defendant  to 
forego  the  formation  of  the  corporation  and 
to  convey  to  each  complainant  an  Interest  In 
the  patent  right  Itself. 

One  of  the  special  exceptions  addressed  to 
the  latter  alleged  contract  was  that  it  was 
without  any  consideration  to  support  it,  and 
therefore  was  not  enforceable.  We  are  of  the 
opinloD  that  this  exception  Is  meritorious. 
It  Is  expressly  alleged  in  the  pleadings  that 
the  consideration  for  the  second  contract  was 
the  same  as  the  consideratiou  for  the  first 
contract,  tIb.,  the  subscription  for  capital 
stock  In  the  proposed  corporation,  a  payment 
Id  cash  of  16  per  cent,  of  the  amount  so  suh- 
scribed,  an  agreement  to  pay  IS  per  cent,  of 
the  balance  when  the  charter  was  obtained, 
and  an  agreement  to  pay  the  balance  of  70 
per  cent  within  30  days  thereafter.  The 
consideration  so  alleged  could  not  support 
both  contracts  at  one  and  the  same  time  with 
both  In  fnll  force  and  effect.  The  second 
contract  was  not  within  the  contemplation  of 
the  parties  when  the  first  contract  was  made, 
and  hence  was  no  part  of  the  first  contract, 
but  was  subsequent  to  and  entirely  different 
in  legal  effect  from  It,  and  in  square  conflict 
with  it,  and  therefore  it  cannot  be  said  that 
the  consideration  for  the  first  also  supported 
the  second. 

[6]  Nor  do  the  pleadings  show  any  agree- 
ment that  the  first  contract  should  be  can- 
celed and  that  the  cancellation  of  the  same 
should  be  a  consideration  for  the  second ;  In 
other  words,  the  pleadings  fall  to  allege  a 
novation  of  contracts,  but,  on  the  contrary, 
preclude  even  an  inference  to  that  effect,  for 
both  contracts  are  alleged  as  a  part  of  the 
cause  of  action  asserted  by  each  complain- 
ant and  spedflc  enforcement  of  both  la  ex- 
pressly prayed  for. 
180S.W.-88 


In  29  Cyc.  1130,  the  fallowing  la  said: 

"In  every  novation  there  are  four  essential 
requisites:  (1)  A  previous  valid  obligation;  (^ 
the  agreement  of  all  the  parties  to  the  new  con- 
tract; (8)  the  eztinguisnment  of  the  old  con- 
tract; and  (4)  the  validity  of  the  new  one.  A 
novation  ia  a  new  contractual  relation.  It  is 
based  upon  a  new  contract  by  all  the  parties  In- 
terested; and  in  some  states  it  is  spedflcaily 
provided  by  statute  that  a  novation  shall  be 
made  b^  contract  and  be  subject  to  the  roles 
ooncemmg  contracts  in  general 

"In  order  that  a  contract  of  novation  may  be 
effected  there  must  be  a  previona  obligation  to 
be  released.  This  previous  obligation,  which  is 
to  be  released,  to  be  within  the  rule,  must  be  a 
valid  one." 

Again,  on  page  1133,  same  volume: 

"A  novation,  like  other  valid  contracts,  must 
be  supported  by  a  consideration,  which  in  this 
case  18  a  discharge  of  the  original  debt  If  the 
agreement  does  not,  or  was  not  intended  to, 
operate  as  a  release  of  the-  original  debt,  it  is 
not  a  novation.  The  discharge  of  the  old  debt 
must  be  contemporaneous  with  and  result  from 
the  consummation  of  an  arrangement  with  Uie 
new  debtor." 

See,  also,  Fierce  Fordyce  Oil  Ass'n  r. 
Woods,  180  S.  W.  1181. 

Again,  in  the  absence  of  any  showing  that 
the  value  of  the  patent  was  as  much  as  $5,- 
600,  in  connection  with  the  fact  that  85  per 
cent  of  the  complainants'  subscriptions  for 
stock  was  not  payable  until  after  the  pro- 
curement of  the  charter,  there  Is  no  showing 
In  the  pleadings  that  the  proposed  charter 
for  a  corporation  with  an  authorized  capital 
stock  of  $10,000  could  have  been  procured, 
and,  in  the  absence  of  such  a  showing.  It 
does  not  appear  from  the  pleadings  that  the 
first  contract  to  form  such  a  corporation  was 
a  valid  and  enforceable  agreement  so  as  to 
furnish  a  sufllclent  basis  for  a  novation. 

For  the  reasons  Stated,  we  conclude,  as  did 
the  trial  Judge,  tliat  the  pleadings  of  com- 
plainants were  insufficient  to  support  a  judg- 
ment for  spedflc  performance,  and  therefore 
it  Is  unnecessary  to'  determine  the  merits  of 
other  special  exceptions  addressed  to  those 
pleadings.  And,  If  the  pleadings  were  Insof- 
ficlent  to  support  the  recoveries  sought  it  fol- 
lows as  a  matter  of  course  that  there  was 
no  error  In  refusing  the  application  for  the 
temporary  writ  of  injunction  prayed  for. 
Beckham  r.  Monger  Oil  &  Cotton  Co.,  186  S. 
W.  991. 

The  order  denying  the  temporary  wilt  la 
affirmed. 

On  Motion  for  Behearlng. 

In  our  original  opinion  we  said  that  there 
was  no  allegation  In  any  of  the  pleadings 
of  the  plaintiffs  of  the  value  of  the  patmt 
right,  which  It  was  alleged  defendants  agreed 
to  transfer  to  the  proposed  corporation  in 
payment  of  660  shares  of  the  capital  stock  of 
the  corporation  contemplated.  In  their  mo- 
tion for  rehearing  appellants  call  our  atten- 
tion to  an  allegation,  to  the  effect  that  the 
patent  was  worth  at  least  $6,500,  which  de- 
fendants agreed  to  transfer  to  the  proposed 
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corporation  in  payment  of  capital  stock  of 
the  face  value  In  tbe  same  amount. 

In  the  voluminous  pleadings,  we  overlooked 
that  allegation  and  now  here  correct  the 
mistake  made  by  us.  It  is  true,  however,  as 
stated  In  our  original  opinion,  that  the  plead- 
ings of  ^he  complainants  also  contained 
specific  allegations  that  the  value  of  the  pat- 
ent right  was  unknown  to  them.  Our  origi- 
nal conclusion  on  the  whole  case  that  there 
was  no  error  In  refusing  the  application  for  a 
temporary  writ  of  Injunction  was  based  upon 
other  reasons  shown  in  our  original  opinion, 
which  were  sufficient  of  themselves  to  sup- 
port the  conclusion  reached,  as  wlU  appear 
from  the  opinion. 

With  this  modification  of  our  ori^nal  opin- 
ion, the  appellants'  motion  for  rehearing  Is 
overruled. 


PRODUCERS'  OIL  CO.  v.  SNXDEJR.       . 

(No.  8445.) 

(<3oart  of  CHvil  Appeals'  of  Texas.     Ft.  Worth. 

Oct.  21,  1916.    On  Motion  for  Rehearing, 

Nov.  25,  1916.) 

1.  CONTBACTS  «=»163— OONBTBUOnOIT. 

Where  a  contract  is  ambiguous  because  of 
apparent  inconsistencies  between  tfa«  written 
or  typewritten  and  printed  parts,  the  written  or 
typewritten  words  control;  the  written  words 
being  the  immediate  selection  of  the  parties 
themselves. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f  745;   Dec.  Dig.  «=>163.] 

2.  Minks  and  Minebals  €=378(1)— Gas  and 
Oil  Lease— Oonstbuction-Wobkino. 

An  oil  and  gas  lease  of  19  quarter  sections 
held  separate  leases  of  each  quarter  section,  re- 
quiring the  sinking  of  a  well  on  each  quartan 
section  to  avoid  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Muerals,  Cent.  Dig.  §  205;  Dec.  Dig.  «=> 
TSa).] 

Oa  Motion  for  Rehearing. 
S.  Appeal  and  Ebbob  «=9984(2)  —  Pbebuhp- 

TION. 

Notwithstanding  Rev.  St  1911,  arts.  1090, 
1991,  requiring  judgment  to  be  rendered  on  con- 
clusions of  fact  found  by  the  judge  where  they 
are  separately  stated,  etc.,  where  there  is  no 
statement  of  facts  in  the  record  and  there  are 
,  findings  of  fact,  such  findings  will  support  the 
'  judgment,  although  not  stating  affirmatively 
every  fact  necessary  to  support  the  judgment, 
since  such  facta  will  be  presumed. 

FEM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3777;  Dec.  Dig.  «=> 
934(2).] 

Appeal  from  District  C!ourt,  Shackelford 
County;   Thomas  L.  Blanton,  Judge. 

Action  by  C.  B.  Snyder  against  the  Pro- 
ducers Oil  Company  and  others.  From  judg- 
ment for  plaintiff,  the  named  defendant  ap- 
I)eals.    Affirmed. 

T.  J.  liAwhon,  of  Houston,  John  C.  Kay, 
of  Wichita  Falls,  and  Walter  L.  Morris,  of 
Albany,  for  appellant.  Carrlgan,  Montgom- 
ery &  Britain,  of  Wichita  Falls,  for  appellee. 


BUCK,  J.  On  July  11,  1913,  O.  B.  Snyder 
entered  Into  an  oil  and  mineral  lease  contract 
with  M.  W.  Bahan,  whereby  Snyder  granted 
to  Bahan  certain  oil,  gas,  and  other  mineral 
rights  in  19  quarter  sections  of  land  located 
In  Shackelford  county.  Subsequently,  Bahan 
transferred  his  lease  rights  to  the  Producers' 
Oil  Company,  appellant  herein.  Subsequent 
to  July  11,  1915,  and  more  than  two  years 
from  the  date  of  the  lease  contract  mention- 
ed, said  Snyder  filed  suit  against  Bahan,  the 
Producers'  Oil  Company,  and  the  Texas  Com- 
pany, in  one  count  In  form  of  trespass  to  try 
Utle,  alleging  that  on  said  'july  11,  1913, 
plaintiff  executed  to  said  Bahan  the  lease  on 
the  said  19  quarter  sections,  and  setting  out 
said  lease  in  the  petition  in  full.  Plaintiff 
further  alleged  that  according  to  the  terms 
of  said  lease  the  rights  therein  granted  to  the 
lessee  were  subject  to  forfeiture  unless  "op- 
erations  for  the  drilling  of  a  well  for  oU  or 
gas  shall  be  begun  within  three  months  from 
the  time  of  final  execution  and  delivery  of 
this  contract."  But  that  it  was  further  pro- 
vided that: 

"Forfeiture  may,  however,  be  saved  by  the 
grantee^  and  the  vitality  hereof  be  continued  and 
maintamed,  notwithstanding  operations  be  not 
begun  within  the  proper  time  limit,  provided 
only  that  for  the  privilege  of  delay  in  such  be- 
ginning from  time  to  time  the  grantee  may  pay 
as  hereinafter  provided  fifteen  hundred  twenty 
and  no/ioo  ($1,620.00)  dollars  per  quarter  for 
a  period  not  exceeding  two  years  from  date 
hereof." 

It  was  further  alleged  that  no  operations 
for  drilling  had  been  made  by  the  grantees, 
or  any  of  them,  on  any  one  of  the  19  quarter 
sections  covered  by  the  lease,  and  that  more 
than  two  years  having  elapsed,  plaintiff  was 
entitled  to  a  judgment  quieting  hla  title  and 
removing  cloud  therefrom. 

Defendant,  Producers'  Oil  Company,  an- 
swered that  on  July  8, '1915,  within  two 
years  from  the  date  of  the  lease  contract, 
operations  for  drilling  had  been  begun  by  it, 
and  that,  therefore,  plaintiff  was  not  entitled 
to  the  forfeiture  claimed,  and  that  defend- 
ant had  fully  complied  with  the  terms  of  the 
contract  in  this  respect.  On  the  trial  plain- 
tiff conceded  that  as  to  the  quarter  section 
upon  which  drilling  operations  had  been  be- 
gun, to  wit,  the  southeast  quarter  of  sec- 
tion 26,  Lunatic  Asylum  land,  defendant  was 
entitled  to  judgment,  but  Insisted  that  the 
contract  of  lease  made  by  plaintiff  and  Ba- 
han, and  the  terms  of  which  had  been  as- 
sumed by  the  transferee,  the  Producers'  Oil 
Company,  provided  for  a  separate  lease  as  to 
each  of  the  19  quarter  sections,  and  that  the 
obligation  of  the  grantee  to  begin  operations 
within  two  years  in  order  to  avoid  forfeiture 
contemplated  the  sinking  within  two  years  of 
a  well  upon  each  quarter  section  as  a  condi- 
tion of  nonforfeiture. 

The  pleadings  are  voluminous,  especially 
the  plaintiff's  first  amended  original  petition, 
covering  some  17  or  18  pages,  yet  the  issue 
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between  plaintlfl  and  defendant  was  as  to 
whether  said  written  contract  or  lease  con- 
templated the  separate  lease  of  each  of  the 
19  quarter  sections  and  the  fulfillment  by  the 
grantee  of  the  obligations  specified  as  a  con- 
dition of  nonforfeiture,  or  whether  the  said 
19  quarter  sections  were  to  be  considered 
as  one  tract  of  land  and  the  beginning  of  op- 
erations wltbln  the  two  years  upon  one  quar- 
ter section  should  be  regarded  as  a  compli- 
ance with  the  terms  of  the  contract  in  this 
respect. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  the  trial  court  concluded  that 
the  plaintifTs  contention  was  correct,  and 
gaye  Judgment  for  him,  quieting  his  title  aa 
to  18  quarter  sections,  and  gave  Judgment 
for  defendant  as  to  the  other  quarter  sec- 
tion. Defendant,  Producers'  Oil  Company, 
has  appealed. 

The  record  contains  no  statement  of  facts, 
but  the  court  has  filed  his  findings  of  fact 
and  conclnaions  of  law,  and  the  original 
lease  contract  has  been  sent  up  with  the 
record  for  the  inspection  of  this  court.  This 
contract  Is  In  printed  form,  and  certain  in- 
serts have  been  made  in  writing  and  by  type- 
writer. Only  those  portions  of  the  contract 
which  we  deem  necessary  to  consider  In  or- 
der to  determine  the  intention  of  the  parties 
need  be  set  out  In  this  opinion,  and  where 
the  wordii  used  are  written  by  hand  or  by  the 
tjpewriter  they  will  be  italicized.  After  the 
babendun  clause  the  contract  provides: 

"1.  The  consideratioos  of  this  contract  ore  as 
follows: 

"(a)  The  sum  of  fifteen  hundred  tuienty  and 
no/100  dollars,  payment  whereof  by  the  gran- 
tor is  hereby  acknowledged. 

"4.  The  royalty  for  natural  gas  shall  be  $100.- 
00  per  annum  for  each  well  from  which  gas  is 
used  oS  the  premLsea,  the  grantor  to  have  the 
privilege  at  his  own  risk  and  cost  to  make  con- 
nections and  use  gas  free  of  charge  for  dwelling 
located  on  each  fuarter  gection,  provided  gat 
U  produced  on  ta\d  quarter  section, 

"G.  Under  penalty  of  forfeiture  of  the  rights 
and  estates  hereby  granted,  operations  for  the 
drilling  of  a  well  for  oil  or  gas  shall  be  begun 
nithin  three  monthi  from  the  time  of  final  exe- 
cution and  delivery  of  this  contract,  and,  if  so 
forfeited,  the  rights  and  liabilities  of  both  par- 
ties shall  thereupon  be  ended.  E^orfeiture  may, 
however,  be  saved  by  the  grantee,  and  tile  vital- 
ity hereof , be  continued  and  maintained,  notwith- 
standing operations  be  not  begun  within  the 
proper  time  limit,  provided  only  that  for  the 
privilege  of  delay  in  such  beginning  from  time 
to  time  the  grantee  may  pay,  as  hereinafter 
provided,  fifteen  hundred  txoenty  and  no/ 100 
(tl,520.00)  dollars  per  quarter,  for  a  period  oi 
not  exceeding  tico  yeans  from  delivery  hereof. 
Operations  upon  a  well  began  stuill  be  prosecut- 
ed with  diligence,  unavoidable  accidents  and  con- 
tingencies only  excepted;  and  when  a  well  is 
l>egun,  it  shall  be  sunk  to  a  depth  of  1,600  feet, 
onless  oil  or  gag  be  sooner  developed  in  paying 
quantities — but  a  well  which  may  he  lost  or 
spoiled  may  be  continued  at  another  location, 
and  to  be  considered  the  same  as  the  original. 
When  operationt  are  hegun  the  same  thall  he 
contirMOUi  until  the  property  is  developed,  un- 
less otherwise  agreed  hy  the  parties  hereto. 
After  a  weU  it  begun,  no  further  payments  in 
respect  to  delay  shall  ie  due,  on  the  quarter 
section  (160  acres)  upon  whxch  such  loell  is 
begun  and  the  drilling  of  luch  imU  shaU  in  aU 


events  secure  said  quarter  section  from  for- 
feiture. 

"6a.  U  is  empressVy  agreed  that  the  iriUint 
of  weU  or  wells  loill  stop  rental  only  upon  the 
quarter  section  and  quarter  sections  upon  loWcfc 
such  well  or  wells  are  located,  such  rental  bemg 
based  at  ft.OO  per  acre  per  year,  and  deduo- 
iions  of  rental  for  quarter  sections  upon  which 
wells  may  be  located  shall  be  taken  from  amount 
of  rental  as  recited  in  stipulation  No.  6. 

"6b.  In  consideration  of  moneys  paid  and 
other  valuable  oonsiderations,  it  is  eapressly 
agreed  that  the  grantee  may  at  his  option  sur- 
render any  quarter  section  or  quarter  sections 
herein  described,  and  that  there  will  be  no  fur- 
ther payments  due,  and  liabilities  of  both  par- 
ties shall  thereupon  be  ended,  and  the  grantee 
agrees  to  eaeoute '  a  formal  release  of  M  such 
surrenders." 

Plaintiff  In  his  trial  peUtion,  and  in  the 
second  count  thereof,  pleaded  aa  follows: 

"Plaintill  further  ropre.sents  that  if  be  is  mis- 
taken in  the  construction  hereinbefore  given 
said  lease  contract,  and  if  the  court  should  bold 
that  said  lease  contract,  when  properly  con- 
strued, does  not  upon  its  face  dearly  provide 
for  the  separate  development  of  each  of  said 
19  quarter  sections  of  land  above  referred  to, 
by  beginning  operations  thereon  for  drilling  a 
well  within  the  time  specified  in  said  contract, 
and  if  said  court  should  fail  to  hold  that  the 
failure  under  the  circumstances  alleged  herein- 
before by  the  i^laintiff  (evidently  meaning  de- 
fendant) to  begm  operations  on  said  land,  ex- 
cept on  the  southeast  quarter  of  section  26, 
did  not  have  the  effect  to  terminate  said  lease 
as  to  all  said  quarter  sections  except  that  one 
upon  which  operations  were  begun,  then  this 
plaintiff  further  alleges  that  the  said  lease  con- 
tract above  referred  to  is  at  least  of  doubtful 
meaning  and  of  doubtful  construction.." 

Plaintiff  further  ideaded  that  grantee, 
Bahan,  who  It  is  alleged  was  never  the  bene- 
ficial owner  of  the  contract,  but  was  acting 
for  the  appellant  company  and  others,  and 
plaintiff  orally  agreed  upon  the  proposed 
terms  of  said  lease,  and  that  under  said  oral 
agreement  the  lease  contract  to  be  entered 
into  was  to  be  a  separate  lease  upon  each 
quarter  section  of  land,  and  that  each  quar- 
ter section  should  be  developed  separately, 
or  at  least  bei  subject  to  forfeiture  for  non- 
development,  and  that  the  lease  offered  by 
him  (Bahan)  did  not  contain  the  typewritten 
portions  of  paragraph  "6,"  nor  did  it  oontaio 
paragraphs  "6a"  nor  "6b,"  nor  the  written 
interlineation  in  paragraph  4,  and  that  these 
additions  and  alterations  were  made  at  tha 
Instance  of  plaintiff  and  in  order  to  carry 
out  the  mutual  understanding  of  the  parties 
that  the  lease  should  provide  for  the  develop- 
ment of  each  quarter  section.  Other  plead- 
ings were  included  In  plaintiff's  petition 
which  would  justify  the  introduction  of  parol 
te8tim(»iy  to  explain  any  ambiguity  which 
might  exist  in  the  lease  contract 

[1]  It  Is  a  well-recognized  rule  of  construc- 
tion that  where  a  part  of  a  contract  is  writ- 
ten, or  typewritten,  and  part  Is  printed,  and 
the  written  and  printed  parts  are  apparently 
Inconsistent,  or  there  is  reasonable  doubt  as 
to  the  sense  and  the  meaning  of  the  whole, 
the  words  in  writing  will  control  the  con- 
struction of  the  contract.  The  obvious  rea- 
s<m  for  this  rule  is  that  the  written  words 
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are  the  Immediate  language  and  terms  select- 
ed by  the  parties  themselres  for  the  explana- 
tion of  their  meaning,  while  the  printed  form 
is  intended  for  general  use  without  reference 
to  particular  objects  and  alms.  6  B.  C.  L.  | 
237>  p.  848. 

The  trial  court  found,  among  other  things: 
(1)  That  the  lease  mentioned  was  finally  ex- 
ecuted and  delivered  on  July  11,  1913;  (2) 
that  on  September  20,  1913,  M.  W.  Bahan 
transferred  and  assigned  in  writing  said 
lease  to  the  Producers'  Oil  Company,  and 
that  said  transfer  was  duly  recorded  In 
Shackelford  county;  (3)  that  subsequent  to 
the  execution  of  the  lease  In  controversy  the 
Producers'  Oil  Company  had  bored  within 
the  radius  of  a  mile  and  a  quarter  of  the 
land  in  controversy  and  on  two  sides  thereof, 
IS  wells  for  oil  and  gas,  and  that  the  aver- 
age cost  of  said  wells  was  $14,000  each;  (4) 
that  seven  of  said  wells  produced  oil  and.  gas, 
and  that  eight  of  them  produced  no  oil  or 
gas;  (5)  said  Producers'  Oil  Company  be- 
gan operations  for  drilling  a  well  on  the 
southeast  quarter  of  section  26,  July  8,  1915, 
and  continued  the  same  with  reasonable  dili- 
gence until  it  had  reached,  at  the  time  of  the 
trial,  a  depth  of  1,945  feet,  at  a  cost  of 
$12,000,  and  that  so  far  no  oil  or  gas  had 
been  found;  (6)  that  no  operations  for  the 
drilling  of  any  well  had  ever  been  begun  up- 
on any  other  quarter  section  than  the  south- 
east quarter  of  section  26;  (7)  that  the  Pro- 
ducers' Oil  Company  had  paid  to  plaintiff 
the  sum  of  $12,160  rental  for  the  two  years 
in  quarterly  payments  of  $1,520,  the  last 
payment  being  made  three  months  before  the 
expiration  of  the  two  years,  each  payment 
being  made  In  advance;  (8)  that  the  3,040 
acres  of  land  embodied  in  this  tract  prior 
to  the  execution  of  the  lease  had  been  patent- 
ed by  the  state  of  Texas  in  separate  patents, 
each  covering  a  quarter  section  of  160  acres, 
spedflcnlly  described  by  field  notes. 

[2]  We  find  that  the  contract  as  written  Is 
ambiguous,  and  that  the  court  was  authoriz- 
ed under  the  plaintiff's  pleadings  to  admit 
parol  testimony  in  order  to  explain  the  seem- 
ing ambiguity.  While  the  printed  portions 
of  paragraph  6,  as  well  as  other  printed  por- 
tions of  the  contract,  would  indicate  that 
the  lease  was  Intended  to  cover  the  3,040 
acres  as  a  whole,  and  that  upon  the  payment 
of  the  rental  provided  for  in  said  paragraph 
and  the  beginning  of  operations  within  the 
two  years,  the  right  of  forfeiture  on  the  part 
of  plalntUI  would  be  destroyed,  yet  the  type- 
written portions  of  paragraph  6,  as  well  as 
paragraphs  6a  and  6b,  and  the  written  por- 
tion of  paragraph  4,  would  indicate  that  the 
Intent  of  the  parties  was  that  the  lease 
should  cover  tbe  19  quarter  sections  separate- 
ly, and  that  In  order  to  avoid  forfeiture  on 
any  one  quarter  section  not  only  would  the 
rental  provided  for  have  to  be  paid,  but  op- 
erations for  the  sinking  of  a  well  would  have 
to  be  begun  within  the  two  years  prescribed. 
There  being  no  statement  o£  facts  In  the 


record,  we  feel  It  our  duty  to  Impute  to  tbe 
court  findings  of  fact  necessary  to  sustain  the 
Judgment,  and  that  evidence  was  introduced 
sufficient  to  sustain  such  flnrtinga. 

Therefore  the  Judgment  of  the  trial  court 
will  be  In  all  things  affirmed,  and  it  is  so  or. 
dered. 

On  Motion  for  Kebearlng. 

[3]  Appellant  refers  to  the  following  lan- 
guage In  our  original  opinion,  to  wit: 

"There  beine  no  statement  of  facts  In  the 
record,  we  feel  it  our  duty  to  impute  to  the 
court  findings  of  fact  necessary  to  sustain  the 
jud^ent,  and  that  evidence  was  introduced 
sufficient  to  sustain  such  findings." 

Appellant  cites  vb  to  tbe  cases  of  CSiance  r. 
Branch,  68  Tex.  490,  OousIqb  v.  Grey,  60  Tex. 
346,  Continental  Insurance  Co.  v.  Milllken, 
64  Tex.  46,  KlmbaU  v.  Houston  Oil  Co.,  100 
Tex.  336,  90  S.  W.  862,  and  articles  1990 
and  1991,  Revised  Statutes,  as  authority  for 
the  proposition  that,  where  the  court  has 
filed  his  findings  of  fact  and  conclusions  of 
law,  and  in  the  absence  of  a  statement  of 
facts,  "the  appellant  having  excepted  to  and 
the  appellee  having  acquiesced  in  said  find- 
ings of  fact,  same  must  be  looked  to  soldy 
as  the  basis  of  said  Judgment." 

Appellant  presented  only  two  assignments 
of  error,  one  attacking  the  court's  conclusions 
of  law,  and  the  other  leveled  at  the  coarf  s 
action  in  rendering  Judgment  for  api>eUee. 
No  finding  of  fact  was  assailed.  PlalntlflTs 
pleadings  Justified  the  admission  of  parol  evi- 
dence to  explain  the  seeming  ambiguity  in 
the  instrument  sued  on,  and  alleged  facts 
which.  If  proven,  would  have  amply  sustain- 
ed plaintiff's  theory  that  the  contract  as 
agreed  upon  by  the  parties,  and  as  evidenced 
by  the  written  Instrument,  contemplated  the 
beginning  of  a  well  upon  each  quarter  sec-  ' 
tlon  In  order  to  prevent  forfeiture  of  the  , 
lease  thereon.  We  do  not  think.  In  onr  hold- 
ing, to  the  effect  that  we  should  impute  to 
the  court  findings  in  harmony  with  plaintiff's  I 
pleadings,  and  in  assuming  that  evidence  was 
introduced  In  conformity  with  such  allega- 
tions, we  were  in  confilct  with  the  cases  re- 
lied on  by  appellant,  and  dted  above.  As 
said  In  Kimball  v.  Houston  Oil  Co.,  supra: 

"It  may  sometimes  happen  that  findings  omit 
any  mention  of  a  &ct,  proof  of  which  would 
be  essential  to  the  correctness  of  the  judgment, 
and  that,  in  tbe  absence  of  anything  said  about 
it,  such  fact  should  be  presiuned;  and  we  are 
not  to  be  understood  as  holding  that  such  find- 
ings are  to  be  treated  as  special  verdicts  were 
formerly  treated  and  required  to  state  affirma- 
tively every  fact  necessary  to  support  the  jodE- 
ment.    Thomas  v.  Quarles,  64  Tex.  493." 

See,  also,  Paden,  Adm'r,  v.  Briscoe,  81  Tex. 
563,  17  S.  W.  42. 

It  certainly  is  not  to  be  required  of  the 
trial  court  that  he  shall  set  forth  In  his  find- 
ings of  fact  every  bit  of  probative  evidence 
sustaining  his  conclusions,  in  order  for  such 
conclusions  to  be  upheld.  Necessarily,  many 
evidentiary  facts  must  be  omitted.  In  pre- 
paring his  findings  of  fact  and  oondosions  of 
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law,  the  trial  court  need  not  state  the  evi- 
dence upon  which  he  bases  his  findings  or 
concUislons.  Gordon  v.  McCall,  20  Tex.  Civ. 
App.  283,  48  S.  W.  1111.  In  the  case  of  Old- 
ham V.  Medearls,  00  Tex.  C06,  38  S.  W.  810, 
It  Is  held  that  a  finding  that  "Oldham,  be- 
ing Ignorant  and  Illiterate,  was  not  negligent 
In  not  discovering  the  said  shortage  (In  the 
land)  sooner,"  wonid  not  Jostlfy  the  Court 
of  Appeals  In  treating  the  finding  of  the 
trial  court,  that  Oldham  was  not  negligent, 
aa  based  entirely  upon  the  fact  that  Oldham 
was  "Ignorant  and  Illiterate."  In  the  In- 
stant case,  aa  evidence  of  the  fact  that  the 
coort  held  the  contract  or  lease  to  be  amblgu- 
COS,  and  that  there  was  evidence  supporting 
the  theory  of  a  seiMirate  lease  as  to  each  quar- 
ter section,  it  wiU  be  noted  that  in  the  find- 
ings themselves,  the  stenographer  was  direct- 
ed to  underscore  in  black  ink  with  a  pen  those 
portions  of  the  original  lease  shown  to  be 
written  with  pen,  and  to  underscore  in  red 
Ink  with  a  pen  those  portions  shown  to  be 
typewritten.  The  court  further  found  that 
the  3,040  acres  embraced  in  the  tract  had 
been,  prior  to  the  execution  of  the  lease,  pat- 
ented In  separate  quarter  sections.  Thus  is 
evidenced  the  purpose  of  the  court  to  show 
that  he  reached  his  stated  conclusions  of  law 
ftivorable  to  appellee  by  reason  of  evidence 
showing  that  the  parties  dealt  with  the  land 
as  being  composed  of  separate  tracts,  and 
that  they  understood  that  the  lease  contract 
was  severable  as  to  the  various  quarter  sec- 
tions. As  held  by  the  Supreme  Court  In  the 
Oldham  Case,  supra,  we  are  not  justified  In 
concluding  that  the  fa.cts  stated  constituted 
the  only  evidence  upon  this  Issue,  but  we 
are  Justified  in  assuming  that  there  was  oth- 
er evidence  to  the  same  effect  deemed  by  the 
court,  in  conjunction  with  the  facts  stated, 
sufficient  to  establish  plaintiff's  contention.  ■ 
The  motion  for  rehearing  is  overruled. 
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(No.  8462.) 

Ft  Worth. 


(Court  of  Civil  Appeals  of  Texas. 
Oct  28, 1916.) 

1.  WrrRESSKS  «=>255(S)— RErBBSHmo  Mmto- 
BT— ^rAarmiNT  raoic  Books  of  Account. 

One  who  loaded  cam  with  goods  sold  and 
(hipped,  and  made  out  slips  of  the  amount  in 
each  car,  and  turned  them  In  to  the  bookkeeper, 
can  refresh  his  memory  from  a  statement  thereof 
drawn  from  the  books,  and  teati^  to  its  cor- 
rectness; that  is,  that  it  is  a  correct  copy  of 
the  memoranda  originally  made  by  him. 

[Ed.    Note.— For  other  cases,   see   Witnesses, 
(3ent  Dig.  S  878;  Dec.  Dig.  «=»255(5).] 

2.  Saus  «s»181(18)  —  AonoH  roB  Pbioi  — 
Bejxotion   or  Oooos— Eviusnce. 

Evidence,  in  an  action  for  price  of  gravel 
sold  and  shipped,  held  sufficient  to  sostain  a 
finding  of  none  of  it  having  been  rejected  as 
uifit 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  491;    Dec.  Dig.  <S=»18i(13).] 


8.  SAi.as  «E9l81(ll)  —  Aonoic  tob  Pbicb  — 

Receipt  or  Goods— Bvidence, 
Evidence,  in  an  action  for  the  price  of  grav- 
el sold  and  shipped,  held  sufficient  to  sustain  a 
finding  of  defendant  having  received  it;  except 
as  to  a  car  billed,  without  authoritr  shown,  to 
a  town,  instead  of  to  defendant 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  486,  487,  490;   Dec.  Dig.  «=»i81(ll).] 

Appeal  from  Denton  (bounty  Court;  Fred 
M.  Bottorff,  Judg& 

Action  by  J.  H.  Riley  against  .0.  B.  CobU 
Judgment  for  plaintifl,  and  defendant  ajy- 
peals.    Affirmed,  on  condition  of  remittitur. 

R.  H.  Hopkins,  of  Denton,  for  appellant. 
Owsley  &  Owsley,  of  Denton,  for  appellee. 

BUCK,  J.  J.  H.  Riley,  a  resident  of  Dal- 
las county,  sued  O.  B.  Cobb,  a  resident  of 
Denton  county.  In  the  county  court  of  Denton 
county,  and  for  cause  of  action  pleaded  that 
plaintiff  was  operating  a  gravel  pit  near  Car- 
rollton,  Dallas  county,  and  that  defendant 
was  a  contractor  engaged  In  the  business  of 
constructing  streets,  etc.;  that  during  the 
year  1913,  defendant  purchased  from  the 
plaintiff  some  37  cars  of  gravel,  agreeing  to 
pay  therefor  80  cents  per  yard,  less  the 
freight  charges  from  Carrollton  to  Pilot 
Point ;  that  defendant  agreed  to  advance  the 
freight  charges  on  the  receipt  of  the  gravel 
at  Pilot  Point,  but  the  amount  of  said  charg- 
es was  agreed  to  be  deducted  from  the  total 
amount  due  at  the  agreed  price  per  yard. 
Attached  to  plaintiff's  petition  were  Exhibit 
A,  showing  the  number  of  cars  shipped,  th* 
dates  of  shipment,  and  the  number  of  yards 
contained  In  each  car,  and  the  value  of  the 
gravel  in  each  car  at  the  agreed  price,  total- 
ing $1,164.60;  Exhibit  B,  giving  the  Ust  of 
the  freight  charges  paid  by  defendant  on  each 
car,  said  amount  being  $^.37.  Plaintifl  ac- 
knowledged the  receipt  of  $143,  and  sued  for 
the  balance  alleged  to  be  due,  to  wit,  $39a23. 
Defendant  in  his  answer  alleged  that  he  bad 
paid,  in  addition  to  the  $143,  evidenced  by  a 
check,  the  sum  of  $7  in  money.  He  further 
pleaded  that  under  the  contract  between  hint 
and  Riley,  Riley  was  to  furnish  him,  f.  o.  b.. 
cars  at  Pilot  Point,  with  gravel  of  the  stipu- 
lated and  agreed  grade  at  80  cents  per  yard; 
that  under  the  terms  of  said  contract  It  was 
agreed  that  if  any  of  the  said  gravel  failed 
to  meet  the  approval  of  the  engineer.  Rush, 
employed  by  the  town  of  PUot  Point,  said 
gravel  was  to  become  the  property  of  the 
plaintiff;  that  thereafter  the  plaintifl  shipped 
to  the  defendant  some  15  cars  of  said  gravel, 
which  were  condemned  by  engineer  Rush  and 
held  to  be  unfit  to  be  used  upon  the  work  de- 
fendant was  doing  in  the  town  of  Pilot 
Point;  that  each  of  said  cars  contained  ap- 
proximately 28  yards  of  gravel.  That  after 
the  condemnation  of  said  16  cars  of  gravel, 
plaintiff  came  to  Pilot  Point  and  ascertained 
the  number  of  yards  of  gravel  so  condemned. 


Defendant  further  pleaded  that  he  had  paid, 
^stVm  othmr  wm*  ne  sama  topic  and  KKT-NiniBBR  in  all  Key-Numbared  Dlcesu  and  IndezM      TiC 
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as  freight  cbarges  on  Bald  15  cars,  alleged  to 
have  been  condemned,  the  sum  of  from  $16 
to  |20  per  car,  and  that  It  had  cost  him  about 
$3  per  car  to  unload  said  cars  of  gravel 
80  condemned,  and  that  plaintiff  became 
liable  to  defendant  for  said  freight  charges 
and  cost  of  unloading.  He  fnrther  pleaded 
that  each  of  the  cars  received  was  short 
from  six  to  eight  yards  in  the  amount  alleg- 
ed by  plalntift  to  be  contained  and  charged 
for  by  plaintiff,  and  that  by  reason  thereof 
plaintiff  was  indebted  to  him  in  the  further 
sum  of  $199.80.  He  farther  pleaded  that 
plaintiff  was  Indebted  to  defendant  in  the 
sum  of  $560  for  gravel  used  and  shipped  by 
plaintiff  out  of  a  gravel  pit  owned  by  de- 
fendant Defendant  sued  plaintiff  in  recon- 
vention for  the  sum  of  $860.  Plaintiff,  by 
supplemental  petition,  denied  the  allegations 
contained  in  defendant's  answer:  First,  as 
to  the  amount  paid  plaintiff  by  defendant; 
second,  as  to  the  condemnation  and  unfitness 
of  the  15  carloads  of  gravel;  third,  as  to  the 
claim  of  defendant  for  gravel  alleged  to  have 
been  used  out  of  defendant's  gravel  pit  Up- 
on a  Jury  trial,  the  cause  was  submitted 
upon  a  general  charge,  both  as  to  plaintiff's 
claim  and  defendant's  counterclaim,  and  the 
Jury  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff,  J.  H. 
Riley,  $398.23,  as  asked  for." 

Whereupon  the  court  entered  Judgment  for 
plaintiff  in  said  amount,  and  farther  decreed 
that  the  defendant  should  take  nothing  by 
reason  of  his  counterclaim.  Defendant  ap- 
peals. 

[1]  The  plaintiff's  witness  Larkln  testified 
that  he  loaded  the  gravel  In  the  37  cars  ship- 
ped to  Pilot  Point,  and  made  out  slips  show- 
ing the  amount  In  each  car  and  each  night 
he  would  turn  In  to  the  bookkeeper  these 
slips  to  be  copied  in  a  book  kept  by  the  book- 
keeper; that  part  of  the  time  Miss  Mertle 
Riley  was  bookkeeper,  and  later  a  Mr.  Fain- 
ter took  her  place;  that  the  witness  had 
looked  over  the  statement  handed  him  by 
counsel  for  plaintiff,  and  that,  while  he  did 
not  make  that  statement  himself,  he  knew 
from  what  the  statement  was  made,  and 
that  it  was  made  from  the  two  books  kept  by 
the  bookkeepers  aforesaid;  that  he  had  re- 
freshed his  memory  by  looking  over  the  state- 
ment, and  to  the  best  of  his  memory  it  was 
a  correct  statement  of  the  amount  of  gravel 
that  be  had  loaded.  The  defendant  objected 
to  the  last  answer  of  the  witness — 

"the  objection  being  that  the  statement  offered — 
the  evidence  shows  that  it  is  a  copy  from  the 
book,  the  books  having  been  kept  by  Mertie 
Riley  and  the  witness  Painter,  who  has  testi- 
fied—the witness  Mertle  Riley  has  not  testified, 
and  the  statement  that  it  is  made  from  books 
kept  by  her  is  not  admisaible  in  evidence  unless 
she  is  here  to  testify  that  the  books  the  state- 
ment was  taken  from  are  correctly  kept" 

We  do  not  think  the  answer  of  the  witness 
to  the  question  propounded  by  plaintiff's 
counsel,  to  wit: 


^<81noe  yon  have  done  that  (that  is,  refreshed 
his  memory  by  looking  at  the  statement),  can 
you  tell  whether  it  was  a  correct  statement  of 
the  number  of  cars  and  the  amount  of  gravel  in 
each  car;  have  you  looked  or  can  yon  tell  wheth- 
er you  can  do  that?" 

— ^Is  subject  to  the  obJectl<ni  urged:  First, 
that  it  was  an  effort  to  prove  by  the  witness 
a  fact  from  a  copy  made  from  books  kept 
by  another  per8<Hi  without  first  proving  that 
the  books  were  properly  kept;  and,  second, 
that  the  evidence  was  Inadmissible  becanse 
hearsay.  The  witness  answered  the  question 
to  the  effect  that  the  statement  handed  to 
him  was  a  correct  statement  of  the  number 
of  cars  and  the  amount  of  gravel  that  he 
loaded  for  the  plaintiff  to  ship  to  the  de- 
fendant at  Pilot  Point  The  witness  having 
made  the  memorandum  from  which  the  pur- 
ported statement  shown  the  witness  was 
made,  after  having  been  copied  Into  the  Uboks 
kept  by  the  bookkeepers  and  thence  trans- 
ferred to  the  statement  tendered-  the  witness 
for  the  purpose  of  refreshing  his  memory, 
would  be  competent  to  testify  whether  the 
statement  so  shown  the  witness  was  in  fact 
a  correct  copy  of  the  memoranda  originally 
made  by  the  witness.  We  understand  this  to 
be  the  effect  of  the  testimony  objected  to. 
The  statement  itself  was  not  offered  in  evi- 
dence at  this  time,  but  only  the  declara- 
tion that  it  was  a  correct  statement,  which 
was,  in  effect,  a  shorthand  rendition  of  tes- 
timony that  the  statement  shown  the  wit- 
ness contained  the  same  items,  as  to  dates, 
weights,  etc.,  as  the  lists  furnished  by  him  to 
the  bookkeepers,  and  that  the  lists  prepared 
by  him  were  correct  In  the  case  of  Eppler 
V.  Brown,  30  8.  W.  710,  cited  by  appellant, 
by  this  court  In  an  opinion  by  Justice  Head, 
it  was  held  that  a  manuscript  copy  of  a  list 
of  weights  of  certain  cotton  taken  from  a 
letter  book  Impression  of  a  letter  into  which 
such  weights  had  been  copied  from  the  weigh- 
er's book  was  not  admissible  In  evidence  to 
show  the  classification  of  the  cotton,  no  suffi- 
cient excuse  being  shown  for  failure  to  pro- 
duce the  weigher's  book,  from  which  they 
were  first  copied.  But  the  opinion  further 
states  that: 

"There  was  no  claim  that  the  witness  was  able 
to  testify  from  memory  after  inspecting  these 
papers." 

Thus,  In  effect,  this  authority  holds  that 
the  manuscript  copy  could  properly  be  sub- 
mitted to  the  witness  for  the  purpose  of  re- 
freshing his  memory,  and  If,  after  having 
it  so  refreshed,  he  was  able  to  testify  that  the 
items  therein  contained  were  correct,  he 
would  be  permitted  to  do  so.  In  the  case 
of  Garrett  v.  Garrett,  47  S.  W.  76,  also  cited 
by  appellant,  it  was  attempted  to  prove  by  a 
witness  that,  after  the  death  of  deceased. 
the  witness,  the  plaintiff,  and  the  defendant 
examined  the  books  of  deceased,  and  from 
the  best  they  could  tell,  deceased  owed  the 
plaintiff  about  $208.  The  court  properly 
held  that  the  books  themselves  were  the  best 
evidence  of  the  facts  sought  to  be  established, 


Tex.) 


COBB  ▼.  RILET 


519 


and  that  the  statements  of  the  witness  as  to 
the  contents  of  the  books  were  purely  bear- 
say.  But  If  It  had  been  shown,  as  in  tills 
case,  that  the  witness  had  famished  the  data 
or  Information  as  to  the  items  and  charges 
contained  In  the  books,  and  the  witness  had 
been  shown  a  statement  pnrporting  to  contain 
such  Items  or  charges,  we  doubt  not  that  the 
court  would  have  held  that  the  witness  could 
have  refreshed  his  memory  therefrom  and  tes- 
tified to  the  correctness  of  such  items  or 
charges.  Gresham  t.  Harcourt,  33  Tex.  Civ. 
App.  196,  75  S.  W.  808;  T.  &  P.  By.  Co.  ▼. 
Daugherty  &  Vollva,  33  Tex.  Civ.  App.  267,  76 
S.  W.  606:  Smith  v.  JTames,  42  S.  W.  792; 
Wlgmore  on  Evidence,  g{  748,  750. 

[2]  We   overrule  appellant's   first  assign- 
ment, presenting  this  alleged  error,  and  also 
Us  second  assignment  directed  to  the  verdict 
of  the  jury  as  being  contrary  to  the  evidence 
and  against  tlie  wdght  of  the  evidence  as 
to  the  gravel  alleged  to  have 'been  rejected 
by  reason  of  being  unfit  for  use.    While  de- 
fendant, as  well  as  some  of  his  witnesses, 
testified  to  the  rejection  of  some  12  or  15 
cars  of  gravel,  yet  the  plalntift  and  his  wit- 
ness Larldn,  and  perhaps   others,   testified 
to  facts  and  circumstances  which  put  the 
question  of  whether  or  not  any  of  the  gravel 
was  rejected  as  unfit  for  use  squarely  in 
issue,  and  the  Jury  has  passed  upon  this  ques- 
tion of  fact  adversely  to  the  defendant    Lar- 
kln  testified,  in  brief,  upon  this  question  that 
the  defendant  Cobb  came  to  the  pit  and  select- 
ed the  kind  of  gravel  he  wanted,  and  that 
witness  loaded  the  gravel  that  was  shipped 
to  him,  and  that  It  was  extra  good  and  was 
better  than  the  gravel  defendant  picked  out 
The  plaintiff  Riley  testified  to  the  same  gen- 
eral   effect,   and,    further,   that    though   he 
went  to  Pilot  Point  while  the  work  was  under 
construction,  and  saw  the  defendant,  he  nev- 
er heard  of  aziy  of  the  gravel  being  condemn- 
ed, and  that  he  was  not  notified  to  such  effect 
and  never  heard  of  Cobb's  making  any  objec- 
tion about  the  character  of  the  gravel  ship- 
ped ;  that  he  went  to  the  railroad  agent  after 
the  work  was  completed  to  check  over  the 
lists  of  cars  and  get  the  amount  of  freight 
and  that  at  that  time  there  was  no  gravel  in 
the  yard;  that  he  never  heard  any  complaint 
as  to  the  quality  of  the  gravel  until  about 
tbe  time  the  suit  was  filed.    Defendant  him- 
self testified  that  in  fact  he  did  use  at  least 
a  part  of  the  gravel  he  claimed  to  have  been 
condemned  by  the  engineer  for  the  purpose 
of  maUug  fills  around  some  curbing  at  the 
depot,  etc. 

[3]  Appellant's  third  and  fourth  assign- 
ments are  directed  to  the  insufficiency  of  the 
evidence  to  sustain  tbe  verdict  and  judg- 
ment as  to  tbe  last  three  cars  of  gravel  de- 
Urered,  appellant  claiming  that  the  undisput- 
ed testimony  shows  that  these  three  cars 
were  not  received  by  the  defendant  nor  used 
by  bim,  but  received,  if  at  all,  by  the  town 
of  Pilot  Point,  and  receipted  for  by  Its  agent, 


one  ti.  Shaw.  It  Is  true  that  the  witness  R. 
L.  Boran  testified: 

"That  last  car  was  signed  for  by  L.  Shaw,  a 
man  who  hauled  for  the  city  of  Pilot  Point. 
Car  16207,  on  which  the  freight  was  $21.72, 
was  billed  out  on  tbe  28th  of  November,  anq 
was  received  at  Pilot  Point  on  the  1st  of  De- 
cember. The  three  last  cars  were  hauled  by 
Shaw.  He  receipted  for  and  hauled  the  three 
last  cars,  and  tbe  last  car  to  arrive  was  billed 
to  the  city  of  Pilot  Point  He  didn't  say  wheth- 
er any  of  the  gravel  shipped  by  Klley  was  un- 
loaded down  there  by  the  side  of  the  track,  but 
from  the  time  the  gravel  first  commenced  to 
come  in  there  until  it  was  finished,  there  were 
several  cars  unloaded  by  the  side  of  the  track. 

•  •  •  It  was  unloaded  at  the  request  of  Mr. 
Cobb  in  order  to  save  demurrage ;  the  cars  were 
coming  in  so  fast  on  him  that  they  couldn't  pos- 
sibly get  the  gravel  off  the  cars  before  the  time 
limit  was  up  on  them.  The  gravel  that  was 
unloaded  there  to  prevent  demurrage  was  hauled 
away.  There  was  none  of  that  gravel  left  there 
by  the  side  of  the  track ;  it  was  all  hauled  away. 

•  •  •  The  last  car  that  was  received  on  De- 
cember 13th  was  not  billed  to  O.  E.  Cobb  at  ail; 
it  was  billed  to  the  city  of  Pilot  Point.  Yes; 
that  ear  ic  included  in  the  exhibit  that  is  at- 
tached to  the  plaintiff's  petition.  I  presume  tbe 
city  paid  the  freight  on  the  car  of  gravel  that 
was  shipped  to  the  city  of  Pilot  Point  It  is 
signed  for  by  a  man  that  hauled  for  them  gom»- 
times.  Yes;  that  is  the  same  man  that  re- 
ceipted for  some  gravel  that  was  sliipped  to 
Cobb." 

Defendant  Cobb  testified: 

"The  freight  bill  that  you  have  just  handed 
me  is  for  a  car  of  gravel  shipped  to  the  city  of 
Pilot  Point.  That  car  was  shipped  on  the  11th 
of  December,  and  arrived  at  Pilot  Point  on  the 
13th  of  December.  I  did  not  get  that  car  of 
gravel;  I  was  away  from  there  then.  That  car 
of  gravel  is  charged  to  me  on  the  list  made  up 
by  tbe  defendant  in  this  case.  •  *  •  The 
freight  on  that  car  was  $10.50.  That  car  was 
signed  for  by  Mr.  Shaw.  As  to  whether  I  did 
not  order  and  get  tliis  car  billed  to  O.  E.  Cobb 
on  wliidi  the  fieight  was  $21.72,  will  say  that 
was  a  Cotton  Belt  shipment,  but  the  city  of 
Pilot  Point  took  that  one,  too;  the  dty  of 
Pilot  Point  put  two  inches  of  gravel  on  the 
streets  after  I  left  there.  Yes;  it  shows  on 
this  freight  bill  that  the  car  was  consigned  to 
me.  It  shows  that  tliie  car  was  receipted  for  by 
Shaw,  but  then  Shaw  had  nothing  to  do  with 
my  tMosiness.  I  did  not  pay  the  freight  on  that 
car.  I  did  not  get  that  car.  That  car  was 
shipped  the  28th  of  November.  It  was  alone 
about  the  1st  of  December  when  we  got  through 
with  our  job  there.  The  freight  bill  shows  that 
the  car  was  received  there  and  receipted  for 
the  Ist  of  December.  I  was  not  at  Pilot  Point 
at  that  time.  I  think  it  was  about  the  Ist  of 
December  when  I  left  there.  As  to  how  it  is 
tliat  it  was  siiipped  to  me  there,  will  say  I 
was  getting  this  gravel,  and  after  I  left  there^ 
they  had  so  much  water  there  on  the  streets 
that  ran  from  the  hotel  down  there  to  the  de- 
pot, they  had  onl^  put  in  six  inches  of  gravel 
there,  and  ttte  city  put  two  inches  more  of 
gravel  on  there  after  I  had  left  and  finished 
the  job." 

The  plaintiff  Riley  testified: 

"There  was  one  car  of  gravel  sliipped  by  me 
to  the  city  of  Pilot  Point,  and  I  rendered  the 
city  a  statement  for  that  car  of  gravel.  ♦  •  • 
We  got  a  letter  with  reference  to  that  car,  but 
I  do  not  have  the  letter  with  me.  Cobb,  nor 
the  city  of  Pilot  Point,  or  nobody  eisa  ever 
paid  me  for  that  carload  of  graveL  Yes;  we 
shipped  the  car  up  there." 

Cobb  further  testified  that  on  or  about 
tbe  3d  or  4tb  of  December,  be  went  back  and 
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settled  wltb  tiie  town  of  PUot  Point  for  the 
work  done,  and  as  to  the  last  three  cars  of 
gravel  shipped,  he  testified,  in  part,  as  fol- 
lows: • 

"No;  I  don't  know  where  that  gravel  went. 
I  know  that  it  was  not  by  my  own  arrangement 
that  those  three  carloads  of  gravel  went  in 
there  on  that  job.  I  couldn't  tell  yon  by  what 
authority  the  city  of  Pilot  Point  took  those 
two  cars  of  gravel  that  were  shipped  to  me. 
It  is  a  fact  that  I  left  my  checks  signed  by  me — 
to  pay  the  freight.  I  left  them  with  Smith 
and  Degan.  7es;  I  suppose  those  checks  went 
to  pay  the  freight.  As  to  whether  I  raised  any 
fuss  about  them  using  my  checks  to  pa^  the 
freight  on  gravel  that  belonged  to  the  city  ot 
Pilot  Point,  will  say  I  don't  suppose  I  knew 
anything  about  the  city's  books  or  stuff;  De- 
can  kept  those  books,  and  I  supposed  he  was 
looking  after  it— it  was  a  small  job  and  I  never 
looked  after  it.  I  don't  say  that  I  didn't  know 
anything  about  the  job;  I  was  there  and  knew 
a  little  about  it.  ♦  *  •  It  was  about  the 
last  of  November  or  the  first  of  December  that 
we  loaded  the  equipment." 

The  witness  Borau  further  testified  as  to 
Uank  checks  being  left  by  Cobb  to  pay  the 
freight    Cobb  further  testified  as  follows: 

"1  said  a  while  ago  that  I  didn't  think  it 
made  any  difference  about  the  number  of  cars 
that  were  condemned.  The  reason  I  said  that, 
I  just  figured  that  it  didn't  make  any  difference, 
I  figured  that  that  would  be  the  last  time  I 
would  have  a  job  that  I  could  use  gravel  around 
here,  and  I  knew  that  it  would  be  the  last 
chance  I  would  ever  have  of  getting  that  money. 
•  •  •  As  to  whether  it  is  not  a  fact  that  I 
was  trying  to  get  out  of  there  the  best  I  could 
and  not  pay  him  for  the  gravel,  will  say  I  was 
trying  to  get  as  much  as  I  could  on  the  debt." 

While  the  evidence  is  not  in  a  very  satis- 
fftctory  condition  for  us  to  determine  the 
question  with  any  degree  of  accuracy,  we 
have  conclnded  that  in  support  of  the  ver- 
dict and  Judgment  we  are  justified  in  con- 
cluding that  the  evidence  is  sufildent  to  sus- 
tain the  verdict  and  judgment  as  to  the 
last  two  cars  shipped  to  the  defendant,  and 
the  freight  on  which  was  probably  paid  by 
blm  with  the  blank  checks  left  for  that  pur- 
pose. There  is  no  evidence  to  which  we  have 
been  directed  going  to  show  that  defendant 
bad  notified  the  plaintiff  not  to  ship  any 
more  gravel  before  the  shipment  of  these 
two  ears  mentioned,  and'  even  though  said 
cars  were  in  fact  used  by  the  town  of  Pilot 
Point,  'or  by  some  person  other  than  the  de- 
fendant, yet,  since  they  were  billed  to  de- 
fendant, and  apparently  the  freight  thereon 
was  paid  by  him,  we  are  of  the  opinion  that 
the  appellant  cannot  complain  of  the  verdict 
and  Judgment  as  to  the  two  cars  mentioned, 
and  therefore  overrule  appellant's  fourth  as- 
signment 

But  as  to  the  third  assignment,  complain- 
ing of  the  verdict  with  reference  to  the  last 
car,  which  the  uncontradicted  evidence  shows 
was  billed  to  the  town  of  Pilot  Point  and  the 
freight  probably  paid  for  by  it,  and  said 
billing  is  not  shown  to  have  been  authorized 
by  the  defendant,  we  are  of  the  'opinion  that 
so  far  as  the  last  car  mentioned  is  concerned, 
the  verdict  is  without  sufildent  evidence  to 


sustain  It  and  appellant's  tUrd  assignment 
is  hereby  sustained. 

As  to  the  fifth  assignment  complaining  of 
the  verdict  and  judgment  on  defendant's 
counterclaim  for  freight  paid  by  him  on  the 
12  to  16  cars  of  gravel  shipped  by  plaintiff 
and  dalmed  by  defendant  to  have  been  con- 
demned by  ISngineer  Rush,  we  hold  that  for 
the  reason  given  in  discussing  the  second 
specification  of  error,  said  assignment  must 
be  overruled. 

For  the  error  in  permitting  plaintlS  to 
recover  for  the  car  of  gravel  billed  to  Pilot 
Point,  the  judgment  must  be  reversed,  un- 
less within  15  days  from  this  date  the  appel- 
lee shall  file  a  remittitur  in  the  sum  of  $14.- 
70,  being  $34.20,  the  am'ount  of  gravel,  less 
$19.50,  amount  of  freight  paid  by  the  city. 
If  said  remittitur  shall  be  filed  within  the 
time  designated,  the  Judgment  will  be  re- 
formed and  afiirmed;  and  If  not  the  Judgmoit 
will  be  revefsed  and  the  cause  remanded. 
Costs  of  appeal  taxed  against  the  appellee; 


MTTNDAT  TRADING  CO.  v.  J.  M.  RAD- 

FORD  GROCERY  CO.    (No.  8465.) 

(Ckiurt  of  (Jivil  Appeals  of  Texas.    Ft  Worth. 

Nov.  18,  1916.) 

1.  Patmewt   ®=>75  —  SurFidKNOT   of   Evi- 

nENCE. 

Evidence  held  to  sustain  a  finding  that  a 
payment  by  defendant  corporation  was  to  be  ap- 

Elied  upon  a  debt  due  plaintiff  from  another 
rm,  which  was  dos^y  connected  with  defend- 
ant, and  which  was  defendant's  creditor. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  {  239;    Dec.  Dig.  <Ss»7S.] 

2.  COBPORATIOirs      «S9432(12)  —  Rbpbesbhta- 

TioN  BT  Offickbs— Patmkkt— AuTRoarrr. 
Evidence  held  to  sustain  a  finding  that  d»- 
fendant  corporation's  manager  acted  within  the 
scope  of  his  employment  in  giving  plaintiff  a 
firm  check  to  apply  on  an  mdebtedness  due 
plaintiff  from  a  third  firm,  which  was  a  creditor 
of  defendant's,  and  in  which  defendant's  man- 
ager  was  finandally  interested. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S$  1717,  1737,  1743,  1702;  Dec 
Dig.  «=>432(12).] 

Appeal  from  District  Court  Taylor  Coun- 
ty;  Thomas  U  Blanton,  Judge. 

Action  by  the  J.  AI.  Radford  Grocery  Com- 
pany against  the  Munday  Trading  Company. 
Judghient  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

For  opinion  upon  a  former  appeal,  see  ITS 
S.  W.  49. 

D.  J.  Brookreson,  of  Benjamin,  for  appel- 
lant   B.  W.  Haynie,  of  Abilene,  for  appellee. 

DUNKLIN,  J.  The  J.  M.  Radford  Grocery 
(Company  instituted  this  suit  against  the 
Munday  Trading  Company  on  an  account  in 
the  sum  of  $958.61,  for  goods,  wares,  aod 
merchandise  sold  to  the  defendant  company, 
who  was  sued  both  as  a  private  corporation 
and  as  a  i>artnersblp  firm  composed  of  J.  H. 
McCiain   and   R.   W.   Warren,   and    from  a 
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Jndgment  Id  tuyor  of  the  plaintiff  against 
the  defendant,  both  as  a  corporation  and  as  a 
partnership  firm,  the  corporation  and  the 
members  of  the  partnership  firm  have  aj)- 
pealed. 

The  only  controverted  issue  upon  the  trial 
was  whether  or  not  a  payment  of  $250  by  the 
Unnday  Trading  Company  to  the  plaintiff 
should  have  been  credited  to  its  account. 
The  Munday  Trading  Company  was  doing 
boslneHS  In  the  town  of  Munday,  and  the  Mc- 
Claln  Company,  another  private  corporation, 
was  doing  business  In  Knox  City,  about  14 
miles  distant.  The  McClain  Company  had 
also  purchased  goods  from  the  Radford  Gro- 
cery Company,  and  the  payment  of  the  |250 
made  by  the  Munday  Trading  Company  was 
applied  as  a  credit  upon  the  account  of  the 
McClain  Company.  J.  H.  McClain  was  presi- 
dent of  the  McClain  Company,  and  was  also 
one  of  the  members  of  the  partnership  known 
as  the  Munday  Trading  Company,  which  was 
afterwards  Incorporated,  and  after  that  In- 
corporation was  the  duly  accredited  mana- 
ger of  the  latter  company,  with  authority  to 
draw  checks  upon  Its  account  The  payment 
of  the  ^50  in  controversy  was  made  by  a 
check  drawn  upon  the  Bank  of  Munday  la 
the  name  of  the  Munday  Trading  Company 
by  J.  H.  McClain,  Manager. 

Appellant  contends  (1)  that  the  payment 
80  made  was  intended  and  understood  by  J. 
H.  McOain  and  a  representative  of  the  Rad- 
ford Grocery  Company,  to  whom  the  check 
was  delivered,  to  be  applied  as  a  credit  upon 
the  account  of  the  Munday  Trading  Com- 
pany; and  aZ)  that  it  was  not  within  the 
scope  of  the  authority  of  3.  H.  McClain,  as 
manager  of  the  Munday  Trading  Company, 
to  apply  such  payment  to  the  credit  of  the 
UcClaln  Company.  By  appropriate  assign- 
ments of  error,  it  iB  insisted  that  the  evidence 
introduced  upon  the  trial  of  the  suit  was  In- 
sufiBdent  to  support  a  finding  In  plaintiff's 
favor  upon  those  two  issues,  and  those  are 
the  only  assignments  presented  here. 

On  a  former  appeal  of  this  case  the  Judg- 
ment in  favor  of  the  plaintiff  was  reversed, 
and  the  cause  remanded  for  a  new  trial. 
The  opinion  of  this  court  upon  that  appeal 
appears  in  178  S.  W.  49.  The  evidence  then 
showed  that  the  Munday  Trading  Company 
was  a  partnership  composed  of  J.  H.  Mc- 
Clain and  R.  W.  Warren,  and  we  held  that 
the  evidence  was  not  soflBdent  to  sustain  the 
finding  tliat  it  was  within  the  scope  of  the 
authority  of  J.  H.  McClain,  as  the  manag- 
ing member  of  the  partnership  firm,  to  apply 
the  fands  of  the  firm  to  the  payment  of  the 
McClain  Company's  debt,  and  thereby  to 
bind  R.  W.  Warren  and  the  partnership  by 
such  payment.  But  on  the  last  trial  of  the 
cas«  tb»  evidence  shows  withoult  controversy 
that,  at  the  time  of  the  payment,  the  former 
partnership  firm  had  been  incorporated  as 
the  Monday  Trading  Company.  Upon  the 
last  trial  the  representative  of  the  plaintiff 
firm  to  whom  the  check  was  given  by  J.  H. 


McClain  testified  directly  and  positively  that 
ttie  same  was  given  as  a  credit  upon  the  Mc- 
Clain Company's  account  It  was  further 
shown  by  undisputed  evidence  that  at  the 
time  the  check  was  given  the  Munday  Trad- 
ing Company  owed  the  McClain  Company 
more  than  $6,600.  The  bookkeeper  of  the 
Munday  Trading  Company  further  testified 
as  follows: 

"The  business  matters  of  the  Mimday  Trad- 
ing Company  and  the  McClain  Company  were 
cloisely  interwoven.  Goods  were  shipped  from 
the  Munday  Trading  Company  one  week  over 
to  the  McClain  Company,  and  in  return  the 
goods  were  shipped  from  the  the  McClain  Com- 
pany to  the  Munday  Trading  Company.  The 
bulk  of  the  merchandise  with  which  the  Munday 
Trading  Company  started  business  came  out  of 
the  McClain  Company's  stock;  that  is,  the 
bulk  of  the  dry  goods.^ 

There  was  also  introduced  In  evidence  a 
ledger  account  kept  by  the  McClain  Company 
with  the  Munday  Trading  Company.  This' 
account  shows  several  items  of  goods  re- 
turned on  February  2,  1914,  to  the  McClain 
Company,  <me  of  such  items  being  in  the  stun 
of  $3,676.63.  There  was  also  shown  pay- 
ments made  by  the  Munday  Trading  Com- 
pany to  other  creditors  of  the  McClain  Com- 
pany, and  J.  H.  McClain  testified  as  follows: 

"It  is  a  fact  that  prior  to  the  time  I  gave 
this  $260  check  to  Radford,  I  had  paid  checks 
out  of  the  Munday  Trading  Company's  fund 
and  in  behalf  of  the  McClain  Company.  It  is  a 
fact  that  I  liad  issued  a  dieck  in  the  sum  of 
$500  to  the  American  National  Banlc  of  Ft. 
Worth." 

It  was  also  shown  that  J.  H.  McClain  had 
general  authority  to  issue  checks  upon  the- 
Munday  Trading  Company's  account  in  the 
payment  of  its  debts.  It  appears,  further, 
that  the  item  of  $250  was  entered  upon  the 
books  of  the  McClain  Company  as  a  credit 
to  the  account  of  the  Munday  Trading  Com- 
pany with  the  former  company.  That  credit, 
however,  was  of  date  February  2,  1914,  wUle 
the  check  was  dated  January  21,  1914,  and 
the  bookkeeper  of  the  McClain  Company,, 
who  entered  the  credit  testified  that  he  did 
so  solely  upon  notice  from  the  Radford 
Grocery  Company  that  the  check  bad  been 
applied  as  a  credit  on  the  account  of  the  Mc- 
Clain Company  to  the  Radford  Grocery  Com- 
pany. 

[1 , 2]  We  are  of  opinion  that  the  evidence- 
referred  to  was  sufficient  to  show  that  in 
giving  the  check  it  was  understood  and  in- 
tended by  J.  H.  McClain  tliat  the  same  should 
be  applied  as  a  credit  upon  the  McClain  Com- 
pany's account  to  the  Radford  Grocery  Com- 
pany, and  that  the  McClain  Company  should 
credit  the  same  upon  its  account  with  the 
Munday  Trading  Company,  as  was  after- 
wards done,  and  tliat  it  was  clearly  within 
the  scope  of  its  authority  as  manager  of  the 
Munday  Trading  Company  to  so  apply  the 
payment,  since  in  so  doing  be  was  but  paying 
the  debt  of  the  Munday  Trading  Company. 

For  the  reasons  Indicated,  the  Judgment, 
of  the  trial  court  Us  afflrm^^^  byL-OOglC 
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DAWEDOFF  v.  HOOPER  et  aL     (So.  640.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Dec.  IS,  1916.) 

1.  DEFOBiTions   4s>98  —  Case   nf   Which 
Taken 

Rev.  St.  1911,  art.  8677,  provides  that  depo- 
sitions may  be  used  on  trial  of  any  suit  in 
which  they  are  taken.  Article  7778,  as  to  trial 
of  right  of  property,  relates  to  sequestration 
claims  by  third  persons,  sad  to  return  of  the 
writ  to  the  proper  county  court.  Art.  7779 
makes  it  the  duty  of  the  clerk  of  the  court  to 
which  such  return  of  the  writ  is  made  to  docket 
the  same  in  the  name  of  the  plaintiff  in  the  writ 
as  the  plaintiff,  and  the  claimant  of  property  as 
defendant.  Plaintiff  caused  writ  of  sequestra- 
tion to  issuie  in  orieinal  suit  for  possession  of  an 
automobile  worth  $400,  and  claimants,  by  giv- 
ing bond  and  oath,  instituted  derivative  suit  as 
defendants  in  the  county  court,  the  court  of  the 
original  suit  Deposition  was  taken  by  one  of 
the  claimants;  the  notice  to  take  it  stating  that 
it  was  "to  be  read  in  evidence  upon  behalf  of 
the  claimant,"  naming  the  two.  The  stipulation 
as  to  the  use  to  be  made  of  the  deposition  when 
taken  was  between  the  attorneys  of  record  of 
claimants,  the  plaintiff  and  defendant  in  the 
original  suit.  The  subject-matter  of  the  evi- 
dence went  to  substantiate  the  issues  of  claim- 
ants. Beld  that,  while  the  record  showed  the 
style  and  number  of  the  case  in  which  the  depo- 
sition was  taken  to  be  the  original  suit,  the  dep- 
osition was  really  taken  in  the  claimant's  suit, 
and  therefore  was  admissible  therein. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  S3  280-287 ;    Dec.  Dig.  «=>9S.] 

2.  IRBUBANCK  «=>607  — Theft  Policy  — Pay- 
ment  —    SUBBOQATION    —    AseiGNMBNT    OF 

RioHTS  or  Insubed. 
Where,  upon  payment  of  theft  policy,  the 
owner's  interest  in  a  stolen  automobile  is  as- 
signed, and  a  bill  of-  sale  of  the  car  made,  to 
the  insurance  company,  the  latter  ujay  appear 
as  claimant  upon  sequestration  of  the  automo- 
bile. 

[Ed.  Note.— For  other  cases,  see '  Insurance, 
Cent  Dig.  H  1512,  1613;   Dec.  Dig.  «=>607.] 

3.  Srquestbation  ^=9l8— Tbial  of  Right  or 
Pbopebty— Pabtibs. 

One  in  lawful  possession  of  personal  prop- 
erty when  stolen  may  appear  as  claimant  upon 
sequestration  thereof. 

[Ed.  Note.— For  other  cases,  see  Sequesfration, 
Cent  Dig.  f!  3S-41 ;  Dec  Dig.  <8=>18.] 

4.  Affeal  and   Erbob  ®=>877(4)^RiaHT  to 
Allege  Ebbob— Pasties. 

Where  two  parties  join  in  claiming  personal 
property  upon  its  sequestration  and  both  recover 
judgment,  the  fact  that  one  of  them  cannot 
maintain  such  claim  is  not  error  of  which  plain- 
tiff may  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  $  8867;  Dec.  Dig.  <S=» 
877(4).] 

5.  Seqitestbation  ®=9l8  —  Tbial  or  Right 
OF  Pbopebty— Question  fob  Jury. 

On  trial  in  sequestration  proceedings  to  de- 
termine claim  to  a  stolen  automobile,  the  rule 
that  the  jury  should  pass  on  the  testimony 
where  the  only  evidence  of  title  and  right  of  pos- 
session is  that  of  interested  parties,  did  not  ap- 
ply where  disinterested  witnesses  not  parties  to 
the  suit  identified  the  car  by  its  number,  etc., 
since  such  evidence  was  strongly  corroborative 
of  claimant's  testimony. 

[EW.  Note.— For-  other  cases,  see  Sequestration, 
Cent  Dig.  if  38-41;   Dec.  Dig.  «=»18.] 


6.  SEQUB8TBATION  «=9l8— TbIAL  OF  RlGHT  OF 

Pbopebtt— BnBDEN  OF  Proof. 
Where,  upon  writ  of  sequestration,  a  claim- 
ant tenders  issue  as  to  right  of  property  by 
giving  bond  and  oath,  the  burden  of  proving  ti- 
tle and  right  of  possession  is  on  claimant  if 
when  the  levy  was  made  the  property  was  in 
the  possession  of  defendant  ia  the  writ 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  {{  38-41 ;    Dec.  Dig.  «=>18.] 

7.  Sequestbation€=318— Tbial  of  Riqht   or 
Property— BnBDEN  of  Proof. 

Where,  upon  writ  of  sequestration,  a  claim- 
ant tenders  issue  to  try  right  of  property  by 
giving  bond  and  oath,  the  burden  is  on  tJie  plain- 
tiff in  the  writ  of  proving  that  possession  was  in 
defendant  where  the  return  of  the  officer  on  the 
writ  does  not  disclose  in  whose  possession  the 
property  was  found  when  the  levy  was  made. 
[BM.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  fi  38-41;  Dec.  Dig.  «=s>18.] 

8.  Sequestration  «s>18— Tbiai.  or  Risht  or 
Property— Bubdew  of  Proof. 

Where  it  is  uncertain  in  whose  possession 
the  property  was  when  seized,  the  trial  conrt 
should  direct  which  party  shall  assume  the  bur- 
den of  proof  of  ownership  and  right  of  posses- 
sion. 

[Ed.  Note. — For  other  cases,  see  Sequestration, 
Cent  Dig.  {{  38-41;  Dec.  Dig.  «s»18.] 

9.  Appeal  and   Ebbob  ^s>925(2)— Recobo— 

Presumption. 
Where,  upon  writ  of  sequestration,  a  claim- 
ant tenders  issue  to  try  nght  of  property  by 
giving  bond  and  oath,  and  where,  it  being  un- 
certain in  whose  possession  the  property  was 
when  seized,  the  record  does  not  show  that  the 
court  directed  which  party  should  assume  the 
burden  of  proving  title  and  right  of  possession, 
it  will  be  presumed  that  the  burden  was  on  the 
plaintiff  in  the  writ 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die  K  8730-373S ;  Dec.  Dig.  «=> 
U25(2). 

Appeal  from  EH  Paso  Gonnty  Court;  Adri- 
an Pool,  Judge. 

Action  by  Jack  Dawedoff  against  W.  H. 
Hooper  and  another.  From  judgment  for  de- 
fendants,  plalntUI  appeals.     AfiBrmed. 

Jones,  Jones  &  Hardle,  of  E3  Paso,  for  ap- 
pellant U.  S.  Goen,  of  El  Paso,  for  appel- 
lees. 

WALTHALL,  3.  This  Is  a  snlt  for  the 
trial  of  the  right  of  property  of  an  automo- 
bile. 

Appellant  tendered  Issues  in  which  be  al- 
leged that  on  the  2l8t  day  of  January,  1914, 
he  purchased  the  car  from  Phil  Galllck  and 
wife,  they  then  being  the  owners  thereof 
and  having  the  car  in  tbeir  possession  in  El 
Paso,  Tex.;  that  on  said  date,  after  said 
purcbase,  Galllck  and  wife  regained  posses- 
sion of  the  car;  that  thereafter,  on  Janu- 
ary, 23,  1914,  be  filed  suit  against  Galllck 
and  wife  for  {Mssesslon,  docket  number  be- 
ing 4201,  and  on  said  day  caused  a  writ  of 
sequestration  ,to  issue  in  said  cause,  .and  (m 
the  same  day  executed  by  the  sheriff  by  lev}-- 
ing  upon  said  car  and  taking  It  into  tbe  i)os- 
sesslon  of  the  sheriff;  that  said  car  at  the 
time  of  the  levy  was  in  the  possession  of 


»Por  otber  eases  Me  same  topic  and  KBY-NUUBER  In  all  Key-Nombered  Digests  and  Indezst 


Tex.) 


DAWKDOFF  ▼.  HOOPER 


52» 


6alU<^  and  wife  and  tbeir  agents  and  not 
In  the  possession  of  Hooper,  Firemen's  Fnnd 
Insnranoe  Ck>nipany,  or  their  agents;  that 
the  car  was  rained  by  the  sheriff  at  $400; 
the  presentation  to  the  sheriff  by  claimants 
of  the  oath  and  bond  and  the  delivery  of 
the  car  to  claimants;  that  In  the  original 
suit  Na  4201,  on  the  19th  day  of  March, 
1914,  he  obtained  a  Judgment,  adjudging  him 
to  be  the  owner  of  the  said  car  as  against 
GalUck  and  wife,  and  that  as  against  them 
he  have  his  writ  of  restitution  and  be  placed 
In  possession  ^f  said  car;  that  he  is  the  own- 
er of  the  car  and  entitled  to  its  possession. 

Appellees,  claimants,  tendered  Issues: 
That  on  the  11th  day  of  Januaiy,  1914, 
Hooper,  as  agent  for  the  Standard  Door  & 
Sash  Company,  was  the  owner  of  said  au- 
tomobUe,  together  with  equipment.  That  on 
said  date,  said  car  was  stolen  from  the  pos- 
session of  Hooper  In  Los  Angeles  by  parties 
nnknown  to  claimants.  That  thereafter  the 
car  was  located  In  EI  Paso,  Tex.,  In  the  pos- 
session of  Phil  Galllck,  who  afterwards 
transferred  same  to  Dawedoff.  That  at  the 
time  of  the  theft  of  the  car.  It  was  In- 
sured against  theft  with  claimant.  Fire- 
men's Fund  Insurance  Company,  glylng  pol- 
icy nomber,  amount,  date,  time  of  expira- 
tion; that  the  policy  was  in  force  at  the 
time  of  theft  That  on  being  advised  of  the 
theft  of  the  car,  and  when  the  car  was  lo- 
cated, claimant  company  took  an  assignment 
of  all  the  Interest  of  the  owners  to  the  In- 
surance policy  and  to  said  car  and  became 
subrogated  to  all  the  rights,  title,  and  in- 
terest in  the  car  which  the  original  owners 
at  any  time  had.  That  claimants  at  once 
filed  oath  and  claimants'  bond  and  took  the 
car  thereunder. 

The  case  was  tried  to  a  Jury.  After  the 
eridoice  was  heard,  the  trial  court  instruct- 
ed a  verdict  for  claimants. 

[1]  Appellant's  first  ground  of  error  is  to 
the  admission  in  evidence  over  the  objection 
of  appellant  to  the  deposition  of  Gilmore 
taken  in  the  case  of  Dawedoff  v.  Galllck  et 
nx..  No.  4201  while  the  case  on  trial  in 
which  the  deposition  was  admitted  was  styl- 
ed Jack  Dawedoff  v.  W.  H.  Hooper  and  Fire- 
men's Fund  Insurance  Co.,  No.  4296.  His 
proposition  is  that  a  deposition  is  not  admls- 
edble  In  evidence  in  any  suit  except  the  siilt 
in  which  It  is  taken.  The  Gllmore  deposi- 
tion was  taken  by  the  defendants  by  direct 
interrogatories  and  bears  the  original  suit 
number  of  Dawed<^  v.  Galllck  et  ox.,  the 
suit  number  being  4201.  The  notice  to  take 
the  deposition  Is  as  follows: 

"In  the  connty  conrt  of  El  Paso  county,  Tex- 
as. March  term,  1914,  Jack  Dawedoff,  Plain- 
dS,  V.  Phil  Galllck  et  ux.,  Defendants.  No.  4201- 
To  Jack  Dawedoff,  or  His  Attorneys  of  Record, 
Measrs.  Jones,  Jones  &  Hardie,  Phil  Gallick 
and  wife,  Rita  Gallick  or  to  John  T.  Hill  Tbeir 
Attorneys  of  Record:  Tou  will  please  take  no- 
tice that  after  five  days'  service  hereof,  I  shall 
apply  to  the  clerk  of  the  county  court  of  El  Paso 
county,  Texas,  tot  a  commission  to  take  tlie 


deposition  of  Ckorge  D.  Gilmore  and  W.  H. 
Hooper,  residing  in  the  city  of  Los  Angeles,  Cal- 
ifornia, to  the  following  direct  interrogatories,, 
the  answers  to  which,  and  to  such  cross-inter- 
rogatories as  you  may  see  fit  to  file,  to  lie  read 
In  evidence  upon  behalf  of  the  claimant,  Fire- 
man's SHind  Insurance  Company  and  W.  H. 
Uooper,  in  the  atx>ve-8tyled  and  numbered  causey 
rSigned]  TJ.  S.  Goen,  Attorney  for  Firemen's 
Fund  Insurance  Company." 

The  following  agreement  accompanied  the 
Interrogatories: 

"It  is  hereby  agreed  by  and  between  U.  S. 
Goen,  attorney  for  the  claunant,  Firemen's  Fund 
Insurance  Company,  Jones,  Jones  &  Hardie,  at- 
torneys of  record  for  the  plaintiff.  Jack  Dawe- 
doff and  John  T.  Hill,  attorney  of  record  for  de- 
fendant, Phil  GallicI:  et  ux.  that  filing,  service 
of  copy,  time  and  issaance  of  commission  is 
hereby  waived  and  that  the  answers  to  the  di- 
rect and  cross-interrogatories  herein  may  be 
taken  by  any  ofiicer  qualified  by  law  to  take  and 
certify  to  depositions;  that  the  same  may  be 
taken  upon  the  originals  and  returned  to  the 
clerk  of  the  court  in  which  said  cause  is  pending 
and  any  and  all  formalities  regarding  the  return 
and  certifying  of  same  are  hereby  waived,  re- 
serving, however,  any  objection  to  the  coqipeten- 
cy  or  admissibility  of  the  testimony." 

The  agreement  was  signed  by  the  several 
attorneys  named  in  the  body  of  the  agree- 
ment as  attorneys  for  their  respective  clients, 
as  stated.  The  answers  to  the  interrogato- 
ries, after  stating  the  style  and  numt>er  of 
the  case  as  above,  the  place  of  taking  the  dep- 
osition, the  name  of  the  officer,  and  his  ofllce 
as  notary  public,  the  appearance  of  the  wit- 
ness, continued: 

"Produced  on  behalf  of  the  claimant.  Fire- 
men's Fund  Insurance  Company,  in  the  above- 
entitled  action  now  pending  m  said  court." 

.  The  envelope  Inclosing  the  deposition  of 
the  witness  gave  the  style  and  number  of 
the  case  as  above.  The  witness  Gilmore,  In 
the  deposition,  gave  the  history  of  the  auto- 
mobile, Identifying  same  by  Its  engine,  motor, 
and  factory  numbers,  as  stated  in  the  claim- 
ant's issues  above,  the  issuance  and  the  pay- 
ment of  the  policy  of  Insurance,  the  transfer 
of  the  policy,  the  execution  and  delivery  of 
the  bill  of  sale,  Inclosing  a  copy,  all  as  In  the 
claimant's  Issues  stated. 

Article  3677,  Revised  Statutes,  1911,  pro- 
vides that  depositions  may  l>e  read  In  evi- 
dence upon  the  trial  of  any  suit  in  which  they 
are  taken.  Article  7778,  Revised  Statutes, 
has  reference  to  jurisdiction  and  return  of 
the  writ  under  which  the  levy  was  made 
according  to  the  assessed  value  of  the  proper- 
ty. Article  7779,  Revised  Statutes,  makes  It 
the  duty  of  the  clerk  of  the  court  to  which 
the  return  of  the  writ  is  made,  to  docket  the 
same  in  the  name  of  the  plaintiff  in  the  writ 
as  the  plaintiff,  and  the  claimant  of  the  prop- 
erty as  defendant  All  of  the  transactions 
had  In  the  case,  the  Issuance  of  riie  writ  of 
sequestration  in  the  original  suit,  the  return 
of  the  writ,  the  filing  of  the  claimant's  oath 
and  bond  were  ail  In  the  same  court. 

The  question  here  presented  is:  Was  the 
deposition  of  Gilmore  taken  In  the  suit  in 
wtalcli  It  was  read  in  evidence?   We  are  refer- 
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red  to  People's  National  Bank  v.  Mulk^  et 
al.,  94  Tex.  395,  60  S.  W.  T68.  The  Supreme 
Court  In  that  case  held  that  the  statute  pre- 
scribing that  depositions  may  be  read  in  evi- 
dence upon  the  trial  of  any  suit  in  which  they 
are  taken  determines  the  extent  to  which 
they  may  be  used;  that  the  words  of  the 
statute  are  so  plain  that  there  is  no  room  for 
construction,  and  clearly  limit  the  use  of 
depositions  to  the  suit  in  which  they  are  tak- 
en. Appellant's  proposition,  no  doubt,  states 
the  law,  but  has  it  application  in  the  case  at 
bar? 

There  is  some  confusion,  disclosed  by  the 
record,  as  to  the  suit  in  which  the  deposition 
was  really  taken  and  in  which  it  was  Intend- 
ed it  should  be  used.  The  deposition  of  the 
witness  was  taken  by  the  claimant.  The  no- 
tice to  take  the  deposition  states  that  it  is 
"to  be  read  in  evidence  upon  behalf  of  the 
claimant,"  naming  the  two.  The  stipulation 
'quoted  as  to  the  use  to  be  made  of  the  depo- 
sition when  taken  is  between  the  attorneys 
ot  record  of  the  claimant,  the  plaintiff  and 
the  defendants  in  the  orlghial  suit.  The  sub- 
ject-matter of  the  evidence  of  the  witness  Gil- 
more  goes  to  substantiate  the  issues  of  the 
claimants,  rather  than  Qalllck  and  wife.  In 
fact,  the  evidence  in  the  deposition  would  at 
most  be  remote,  if  admissible  at  all,  as  be- 
tween Dawedofl  and  Galllck  and  wife,  so  we 
conclude  that,  while  the'  record  shows  the 
style  and  number  of  the  case  in  which  the 
deposition  was  taken  to  be  the  original  suit  of 
Dawedoff  y.  Galllck  and  Wife,  the  deposi- 
tion was  really  taken  in  the  claimant's  suit. 
The  assignment  is  overruled. 

The  second  ground  of  error  is  to  the  admis- 
sion of  the  deposition  of  witness  Hooper. 
The  same  facts  apply  to  the  taking  of  the  dep- 
osition of  this  witness  as  discussed  in  the 
former  assignment  The  assignment  is  over- 
ruled. 

[2]  The  third  ground  of  error  Insists  that 
the  evidence  is  insufficient  to  justify  a  per- 
emptory instruction  for  the  claimants.  The 
evidence  clearly  identifies  the  automobile  as 
the  one  stolen  from  the  place  where  It  was 
temporarily  left  by  Hooper  in  Los  Angeles 
a  short  time  before  it  was  discovered  In 
El  Paso.  Dawedoff  showed  no  title  or  right 
of  possession  to  the  car  other  than  that  ob- 
tained through  Galllck  and  wife,  and  they 
seem  to  have  had  neither.  Hooper  was  In 
lawful  possession  of  the  car  before  and  at 
the  time  it  was  stolen  and  had  a  right  to 
maintain  that  possession  as  against  a  tres- 
passer, at  the  time  of  the  triaL  His  right  of 
possession  did  not  arise  after,  but  before, 
the  car  was  stolen.  Walmsley  v.  Hubbard, 
24  Tex.  612.  The  ilremen's  Fund  Insurance 
Company  had  Insured  the  car  against  theft; 
the  policy  issued  by  them  was  in  force  at  the 
time  of  the  theft;  that  company,  when  the 
theft  was  reported,  paid  the  policy  and  took 
an  assignment  of  all  the  Interest  of  the  own- 
ers of  the  car  to  the  policy  of  insurance  and  a 


bUl  of  sale  to  the  car.  We  think  tiie  rl^t  of 
the  company  to  maintain  a  suit  as  claimant 
in  the  action  would  not  be  In  the  position  of 
one  whose  title  and  right  of  possession  arose 
subsequent  to  the  levy  of  the  writ  of  seques- 
tration, or  as  a  mortgagee  of  a  chattel  oat  of 
possession.  Craig  v.  Martin-Bennett  Co.,  102 
S.  W.  1172;  Jones  et  al.  v.  Lawrence,  151 
S.  W.  584.  In  Osbom  ▼.  Koenlgfaeim,  57  Tex. 
91,  it  is  said  that: 

"The  statute  regulating  the  trial  of  the  right 
of  property  ia  intended  to  give  one  who  claims 
to  be  the  owner  of  property,  or  to  one  who  is  en- 
titled to  the  possession  of  property,  a  simple 
remedy  by  which  he  may  protect  both  his  title 
and  possession." 

[3,  4]  But  if  we  are  not  sustained  by  the 
authorities  in  our  view  as  to  the  right  of  the 
Firemen's  Fund  Insurance  Company  to  main- 
tain a  claimant's  suit,  we  think  it  quite  dear 
that  claimant  Hooper  can  do  so,  and  If  he 
could,  the  fact  that  uoth  claimants  recovered 
Judgment  would  not  be  such  error  that  ap- 
pellant could  complain  and  have  the  Judg- 
ment set  aside.    The  assignment  is  overruled. 

[S-7]  ApiMllant  complains,  in  his  fourth 
ground  of  error,  of  the  peremptory  instruc- 
tion, because  the  only  evidence  of  appel- 
lees' title  and  right  of  possession  was  that 
of  interested  parties,  all  parties  to  the  suit, 
and  for  that  reason  it  is  claimed  the  Jury 
should  pass  upon  the  truth  of  the  testimony. 
The  authorities  on  the  proposition  are  In 
conflict,  but  our  Texas  courts  seem  to  sus- 
tain the  contention,  as  an  abstract  proposi- 
tion. Burleson  v.  Tinnin,  100  S.  W.  350,  and 
cases  there  dted.  We  ^ink,  however,  the 
rule  invoked  has  no  application  to  the  Instant 
case.  The  evidence  of  Good,  identifying  the 
car  by  its  number,  and  that  of  Gilmore,  both 
disinterested  witnesses,  and  not  parties  to 
the  suit,  we  think  strongly  corroborate  the 
testimony  of  Hooper  on  the  Issues  tendered, 
even  if  Hooper  was  such  an  interested  par- 
ty as  to  bring  blm  within  the  rule.  Again, 
the  contest  Involved  the  ownership  of  the  car 
at  the  time  of  the  seizure  under  the  writ. 
We  think  it  quite  doubtful  as  to  whether  the 
burden  of  proof  on  the  trial  of  the  Issues  was 
on  the  claimants.  The  party  on  whom  the 
burden  rests  depends  upon  the  question  as  to 
who  was  in  possession  at  the  time  of  the  levy 
of  the  writ  of  sequestration.  Plaintiff  ten- 
dered the  issue  that  the  car  was  in  the  pos- 
session of  Galllck  and  wife  at  the  time  of 
the  levy.  If  Galllck  and  wife  were  in  pos- 
session, the  burden  of  proof  would  be  on  the 
claimant  The  return  on  the  writ  does  not 
disclose  who  was  In  possession.  Where  the 
return  of  the  officer  on  the  writ  does  not  dis- 
close In  whose  possession  the  property  was 
found  when  the  levy  was  made,  the  burden 
is  on  the  plaintiff  of  proving  that  the  posses- 
sion was  in  the  defendant  in  the  writ  Boas 
A  Co.  V.  Schneider,  69  Tex.  128,  6  S.  W.  402. 

[8,  9]  Plaintiff  offered  no  proof  as  to  who 
was  in  possession  at  the  time  of  the  levy. 
N.  S.  Good,  the  ofBcer  who  executed  the  writ. 
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aald,  "The  car  was  located  by  the  sheriff 
In  an  alley  near  the  Elk's  Home,"  bnt  made 
no  statement  as  to  who,  if  any  one,  was  in 
poasesslon.  The  mle  Is  that  where  It  is  mi- 
certain  in  whose  iwssesslon  the  property  was 
when  seiaed,  the  conrt  shoold  direct  which 
party  shall  assume  the  burden  of  proof.  Mil- 
ler ▼.  Stnrm,  86  Tex.  291.  The  record  does 
not  show  that  the  conrt  directed  which  party 
ihonld  assume  the  burden.  We  take  it  that 
the  burden  of  provlngr  ownership  and  right 
of  possession  as  against  the  claimants  was 
on  the  plaintiff,  under  the  Boaz-Schnelder 
case,  supra.    The  assignment  is  overmled. 

What  we  have  said  in  discussing  the 
fourth  assignment,  we  think  sufficient  to  dis- 
pose of  the  fifth,  sixth,  seventh,  and  eighth. 
We  think  the  evidence  of  the  claimants  suf- 
■  fldent  to  clearly  show  that  Hooper,  one  of 
the  claimants,  was  in  possession  of  the  prop- 
erty for  the  owner  at  the  time  it  was  stolen 
In  Los  Angeles,  and  that,  before  the  plaln- 
tur  bought  the  car  from  OalUck  and  wife, 
and  before  the  writ  of  sequestration  was  Is- 
gned  and  a  levy  made  thereunder,  and,  as 
against  plaintiff,  would  have  the  right  to  Join 
In  the  suit  with  the  owner  for  the  possession 
of  the  car;  that  the  Firemen's  Fund  Insur- 
ance Company  having  Insured  the  car  against 
theft  before  the  levy  of  the  writ,  and  that 
after  the  car  was  stolen,  having  paid  the  in- 
surance, and  bought  the  car,  and  having 
taken  an  assignment  from  the  owners  of  all 
their  lights  in  the  car,  had  such  rights  as 
that  it  could  assert  its  ownership  and  right 
of  possession  in  a  trial  of  the  right  of 
property.  Under  the  evidence,  the  court  was 
not  in  error  in  directing  the  verdict,  as  there 
was  no  controverting  evidence  as  to  claim- 
ants' ownership  and  right  of  possession. 
The  case  is  affirmed. 
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Nov.  4,  1916.    Rehearing  Denied 

Dec.  9, 1916.) 

«=9646(8)— EbtoffkI/— PutAD- 


a   fire  insurance   policy, 
of  defi 


1.  Irbtjkanok 

IHO. 

In   an    action   on 
plaintiff  cannot  rely  on  the  estoppel  of  defend 
ant  to  deny   the  agenpy  of  the  one  who  took 
plaintiff's  application  and  premium,  nnlesa  the 
estoppel  is  spedally  pleaded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fj  1654,  1684-1641;  Dec.  Dig.  «s> 
645(3).] 

2.  Insttbaitck  ®s>iaO(2) — Contbaot— Appbov- 
AL  OF  Application. 

Where  an  application  for  fire  Insurance  pro- 
vided that  no  liability  should  attach  until  the 
XUcation  was  actually  approved  by  the  home 
»,  there  can  be  no  recovery  where  the  jury 
found  that  the  application  had  not  been  ap- 
proved, since  until  the  approval  there  was  no 
CMitraeC,  bnt  only  a  proposal  for  a  contract. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  DiK.  H  196,  197;    DecTDig.  <&=»130(2)J 


Error  from  District  Court,  Widilta  Coun- 
ty; B.  W.  Nicholson,  Judge. 

Action  by  L  D.  Parker  against  the  Mer- 
chants' ft  Bankers'  Fire  Underwriters.  Judg- 
ment for  the  plaintiff  on  special  Issues  found 
by  the  jury,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded. 

Thompson,  Knight,  Baker  &  Harris  and 
Will  C.  Thompson,  all  of  Dallas,  for  appel- 
lant. Weeks  &  Weeks,  of  Wichita  Falls,  for 
appellee. 

BUCK,  J.  The  following  statement  of  the 
nature  and  result  of  the  suit  made  by  the 
defendant  in  error  we  find  to  be  substantially 
correct: 

"This  suit  was  instituted  on  November  10, 
1914,  in  the 'district  court  of  Wichita  county, 
Texas,  by  1.  D.  Parker  against  the  Merchants 
ft  Bankers'  £^e  Underwriters,  alleged  to  be  a 
'mutual  reciprocal  lire  insurance  oom.pany,  un- 
incorporated, of  Bexar  County,  Texas,  of  which 
J.  A.  Baker  ft  Co.  are  general  attorneys  and 
managers.' 

"Plaintiff  allegee  in  substance:  That  about 
April  6,  1914,  he  applied  to  defendant  for  a 
policy  of  fire  insurance  in  the  sum  of  $700,  cov- 
ering his  residence  and  household  goods  in 
Ellectra,  Wichita  county,  Texas,  for  a  term  of 
six  years  at  an  annual  premium  of  $11.20. 
That  the  anplicatioa  was  in  writing  and  was  de- 
livered to  defendant's  duly  authorized  agent,  Ag 
J.  Adams,  together  with  the  first  premiom, 
both  of  which  were  accepted  by  defendant  and 
a  poli<7  of  fire  insurance  issued  to  defendant 
Plaintiff  further  alleged:  That  the  original 
policy  had  either  been  lost  or  was  in  the 
possession  of  defendant  That  on  May  26, 
1914,  while  the  policy  was  in  full  force  and 
effect  all  the  said  house  and  contents  were 
completely  destroyed  by  fire.  That  such  prop- 
erty was  then  worth  $1^260.  Then  plailntlff 
further  pleaded  that  he  had  complied  with  all 
the  terms  and  conditions  of  the  p<dicy,  made 
due  proof  of  loss  and  dananded  payment  of  the 
insurance,  etc.,  and  prayed  for  Judgment  for 
$700. 

"By  its  first  amended  original  answer,  de- 
fendant denied  all  the  material  allegations  of 
plaintiff's  petition;  denied  the  agency  of  A.  J. 
Adams ;  and  further  pleaded  in  defense  the  fol- 
lowing terms  of  its  application:  'And  no  liabil- 
ity of  the  association  shall  attach  until  this 
application  has  been  actually  approved  at  the 
home  office  of  the  association.'  Defendant  de- 
nied the  receipt  of  any  such  insurance  applica- 
tion at  its  home  office,  and  further  specially 
pleaded  the  failure  of  jplalntiff  to  make  proof 
of  loss.  That  plaintlff^s  application  was  de- 
stroved  in  his  presence  and  nis  money  refunded 
by  A.  J.  Adams. 

"By  a  supplemental  petition,  plaintiff  fur- 
ther alleged  the  agency  of  Adams,  the  receipt 
of  the  application  and  premium  by  defendant, 
and  the  acceptance  and  approval  of  same,  wlll- 
inpess  at  all  times  to  accept  the  policy  as  ap- 
plied for,  that  liability  attached  as  soon  as  de- 
fendant approved  the  application,  and  pleaded 
estoppel  to  defntdant's  issue  in  reference  to 
proof  of  loss. 

"The  case  was  tried  before  a  Jury  on  March 
25,  1915,  and  submitted  to  them  on  speciid  is- 
sues, which  toKether  with  the  answers  of  the 
Jury  are  as  follows: 

"Issue  1:  Did  or  did  not  the  plaintiff  sign  an 
anplication  to  A.  J.  Adams,  for  insurance  on 
his  house  and  household  goods  in  defendant 
company?     Answer  yes  or  no.     An.swer:    'Yes.' 

"Issue  2 :  If  you  answer  the  above  issue  in  the 
affirmative,  then  for  what  an^ount  was  plain- 
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tiff's  house  and  household  goods  to  be  insured? 
Answer:    '$700.' 

"Issue  3 :  Was  or  was  not  A.  J.  Adams  the 
agent  of  defendant  company,  at  the  time  he 
solicited  insurance  from  plaintiff,  and  gave  him 
the  receipt  and  received  from  plaintiff  the 
check  offered  in  evidence?  Answer  yes  or  no. 
Answer:    'Yes.' 

"Issue  4 :  Did  or  did  not  the  defendant  com- 
pany ratify  the  acts  of  A.  3.  Adams,  in  the 
soliciting  of  said  Insurance  from  plaintiff  and 
in  giving  said  receipt  and  in  receiving  said  check 
for  first  premium,  by  acce_pting  the  application 
and  money  for  first  premium?  That  is,  if  he 
did  solicit  said  insurance  and  give  said  receipt 
and  accept  said  check,  if  it  did  accept  same. 
Answer,  yes  or  no.    Answer:   'Yes.' 

"Issue  5:  Did  or  did  not  the  defendant  com- 
pany receive  the  application  and  money  for 
first  premium  on  said  insurance?  Answer  yes 
or  no.    Answer:    'Yes.' 

"Issue  6 :  Did  or  did  not  the  defendant  com- 
pany act  on  said  application  and  accept  and 
approve  same?  Answer  yes  or  ho.  Answer: 
'No.' 

"Issue  7:  Did  or  did  not  the  defendant  com- 
pany receive  and  keep  the  cash  premium  paid 
by  plaintiff  for  said  insurance?  That  is.  if 
any  cash  premium  was  paid.  Answer  yea  or 
no.    Answer:    'Yes.' 

"Issue  8:  Did  or  did  not  plaintiff,  within  91 
days  after  said  loss  by  fire,  make  proof  of  the 
loss  of  his  said  house  and  household  goods  in 
compHa|ice  with  the  requirements  of  the  ap- 
plication and  policy?  Answer  yes  or  no.  An- 
swer:   'Yes.' 

"Issue  9:  Did  or  did  not  A.  J.  Adams  destroy 
said  application?  Answer  yes  or  no.  Answer: 
•No.' 

"Issue  10:  Did  or  did  not  A.  J.  Adams  return 
to  plaintiff  the  mone^  plaintiff  paid  him  for  the 
first  premium  on  said  insurance?  Answer  yes 
or  no.    Answer:  "No.' " 

On  these  findings  both  parties  made  motion 
for  judgment,  tbe  court  granting  plaintiff's 
motion,  and  entering  Judgment  for  him  in 
the  sum  of  $644,  with  Interest  from  March  25, 
1915,  at  6  per  cent,  per  annum.  From  this 
Judgment  the  defendant  has  prosecuted  tills 
writ  of  error. 

The  first  assignment  of  error  is  as  follows: 

"This  honorable  court  erred  in  overmling  de- 
fendant's motion  for  Judgment,  because  the  un- 
disputed evidence  showed  that  A.  J.  Adams  was 
not  tbe  defendant's  agent.  That  the  defendant 
did  not  approve  an  application  of  plaintiff  for 
insurance  or  contract  with  plaintiff  for  insur- 
ance." 

The  second  assignment  Is: 

"l%is  honorable  coart  erred  in  rendering 
judgment  for  plaintiff,  because  the  undisputed 
evidence  and  the  findings  of  the  jury  showed 
that  there  was  no  contract  of  insurance  in  ex- 
istence between  plaintiff  and  defendant  prior 
to  the  fire  complained  of." 

These  two  assignments  wiU  he  discussed 
together. 

As  will  be  remembered,  the  sixth  special 
issue  was  as  follows: 

"Did  or  did  not  the  defendant  company  act 
on  said  application  and  accept  and  approve 
same?  Answer  yes  or  no."  To  which  the  jury 
answered:    "No. 

The  defendant,  both  by  pleading  and  tes- 
timony, denied  the  agency  of  A.  J.  Adams, 
the  purported  agent  who  took  the  applica- 
tion for  Insurance  of  the  plaintiff.  J.  A. 
Baker,  who  describes  himself  as  "attorney 
and  manager  for  the  Merchants'  &  Bankers' 
Fire  Underwriters,"  but  who  testified  that 


he  owned  the  business,  denied  that  at  any 
time  Adams  had  been  employed  or  authoriz- 
ed to  solicit  insurance.  He  testified  that 
Adams  had,  through  him,  applied  to  tbe  com- 
missioner of  banking  and  Insurance  for  a 
commission  to  act  as  an  insurance  agent  for 
the  defendant,  but  that  such  application  bad 
not  been  granted  by  said  commissioner,  and 
that  Adams  was  not  in  fact  at  any  time  nn 
agent  of  defendant  company.  He  further  tes- 
tified that  the  last  time  he  had  heard  of 
Adams,  the  latter  was  in  Florida.  He  denied 
that  the  company  ever  received  an  application 
for  insurance  from  plaintiff,  either  through 
A.  J.  Adams,  or  any  other  person,  or  had  ever 
received  any  check  or  other  payment  for  the 
first  premium  on  the  policy,  or  that  said  as- 
sociation or  be  knew  anything  about  any  ap- 
plication having  been  made,  or  about  any 
money  having  been  paid  thereon,  until  after 
the  fire  occurred.  While  there  is  no  direct 
contradiction  of  this  testimony  with  refer- 
ence to  the  employment  of  Adams  by  tbe  de- 
fendant, yet  there  is  certain  testimony  con- 
stituting a  sufficient  basis  perhaps,  especially 
under  a  plea  of  estoppel  to  deny  agency,  for 
the  finding  of  the  Jury  that  said  Adams  was 
tbe  agent  of  defendant  The  plaintiff  testi- 
fied that  Adams .  approached  him  several 
times  in  the  town  of  Electra,  soliciting  his 
Insurance,  and  that  finally  he  gave  to  said 
Adams  a  check,  dated  April  15,  1914,  for 
$11.20,  and  signed  an  application,  dated  April 
6,  1914,  for  Insurance  on  his  residence  and 
household  goods  in  the  sum  of  $700,  for  a 
term  of  six  years,  the  cash  payment  being 
tbe  first  of  six  annual  premiums.  The  check 
was  introduced  in  evidence  as  having  been 
paid  through  the  local  bank,  and  indorsed  on 
tbe  back  "J.  A.  Baker  &  Ck>..  per  A."  He  ex- 
plained the  difference  between  the  date  of  the 
check  and  the  date  of  the  application  was 
due  to  the  fact  that  the  agent  agreed  to  ac- 
cept a  check  dated  a  few  days  ahead,  as  at 
the  time  the  application  was  made  he  was 
a  little  short  of  funds. 

W.  H.  Dallishaw  testified  that  he  gave  an 
application  for  insurance  to  Adams  In  March, 
1914,  and  paid  Adams  by  check,  and  said 
check  was  cashed  through  the  bank,  and  that 
Adams  gave  him  a  receipt  similar  to  that 
given  to  plaintiff;  that  witness  signed  an  ap- 
plication giving  a  description  of  the  property, 
said  application  providing  for  a  premium  to 
be  paid  in  annual  Installments;  that  witness, 
in  response  to  his  application,  received  tbe 
policy  with  the  name  "Merchants'  &  Bankers' 
Fire  Underwriters  (Dompany"  on  It 

S.  C.  Chapman,  assistant  cashier  of  the 
First  National  Bank  of  Blectra,  testified  to 
knowing  A.  J.  Adams  since  February,  1914, 
and  that  he  came  into  the  bank  with  Thomas 
Tripp  "who  is  represented  as  the  state  agent 
of  the  Merchants'  &  Bankers'  Fire  Under- 
writers, San  Antonio."  He  further  testified 
to  Adams'  having  an  account  in  the  bank, 
and  giving  checks  on  said  account  and  be 
identified  the  sl^ature  ct  Adams  ob   the 
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Check  glren  by  tbe  witness  Dallishaw.  He 
further  testified  that  Adams  bad  written 
a  policy  In  tbe  defendant  company  in  April, 
1914,  for  T.  D.  'Walker,  a  hotel  man  at  Eleo 
tra,  and  that  Adams  bad  with  bim  while  in 
Electra  supplies  with  the  name  of  defendant 
company  thereon. 

John  Mann  testified  to  having  a  policy  In 
the  defendant  company,  the  application  for 
which  had  been  given  to  Adams,  and  that 
witness  had  received  a  receipt  from  Adams 
for  the  first  premium.  That  he  did  not  re- 
ceive any  policy,  and -he  wrote  the  defendant 
company,  and  that  later  Mr.  Tripp  came  to 
see  him,  and  that  witness  received  a  policy 
subsequent  to  tbe  visit  of  Mr.  Tripp,  and  that 
the  policy  came  from  San  Antonio. 

T.  C.  Tripp  testified  that  he  had  paid  to 
the  company  the  amount  of  the  first  year's 
premium  claimed  by  the  witness  Mann  to 
hare  been  paid  to  Adams,  that  Mann  was  a 
friend  of  long  standing,  and  that  be  did  not 
want  him  to  lose  anything  by  reason  of  the 
transaction  with  Adams.  He  further  stat- 
ed that  it  was  his  remembrance  that  the 
name  "R.  F.  Stevenson  &  Co."  was  signed  to 
the  Mann  receipt;  that  he  knew  B.  F.  Stev- 
enson, but  not  "R.  F.  Stevenson  &  Ck>.";  that 
Sterenaon  was  one  of  defendant's  agents  liv- 
ing at  Proctor,  and  that  he  did  not  recall 
that  said  Stevenson  bad  any  authority  to 
appoint  any  agent  to  help  bim;  that  Steven- 
son was  still  an  agent  for  the  company. 
The  witness  further  testified  that  he  was 
with  Adams  at  Electra  in  February,  1914, 
and  that  be  (witness)  was  trying  to  get 
Adams  a  commission  from  tbe  commissioner 
of  banking  and  insurance — 
"to  b«  our  dnlv  authorized  agent,  but  he  did  not 
get  it.  It  would  seem  that  he  solicited.  I  knew 
lut  December  that  Adams  had  solicited,  when 
he  was  talking  to  John  Mann  here  in  Wichita 
Falls.  I  knew  that  he  had  no  right  to  solicit 
without  authority.*  The  commissioner  of  bank- 
ing and  insurance  is  at  Austin.  When  I  was 
in  Electra  with  Adams  I  was  trying  to  get  him 
an  appointment.  I  did  not  get  him  the  appoint- 
ment. It  is  customary  for  a  man  not  to  solicit 
insurance  until  he  gets  a  permit  from  the  com- 
missioner of  insurance.  I  did  not  solicit  before 
I  got  my  commission.  Adams  was  assisting  me 
in  the  securing  of  business  at  Eilectra.  I  went 
into  the  bank  with  him  a  number  of  times. 
If  he  collected  money  and  remitted  it  to  the 
Merchants'  &  Bankers'  Fire  Underwriters,  I  do 
not  know  it.  I  do  not  remember  the  T.  D. 
Walker  policy.  I  have  no  recollection  of  the 
Crawford  &  Menerick  policy  (taken  out  by  the 
witness  Dallishaw).  I  do  not  know  anything 
about  Adams'  soliciting  that  business.  I  do  not 
know  anything  about  any  policy  being  issued. 
I  do  not  know  anything  about  tne  policies,  but 
if  they  were  to  my  account  they  had  my  name 
<»i  the  back.  I  was  with  Adams  some  four  to 
six  day&  I  do  not  remember  one  he  solicited 
when  he  was  with  me.  It  was  some  kind  of  a 
hotel  and  burned,  and  we  had  to  pay  for  it.  I 
sold  that  policy  myself.  I  do  not  remember  of 
him  ever  soliciting  at  ail.  He  was  with  me  and 
I  solicited  and  he  listened  to  me." 

He  further  testified  that  Stevenson  took 
applications  for  the  appointment  of  agents, 
but  did  not  have  the  power  to  appoint  sucb 
agents.  That  In  December,  -1914,  be  saw 
Adams  In  Wichita  Falls,  and  knew  at  the 


time  that  he  bad  taken  money  from  John 
Mann  without  any  authority,  and  that  he 
(witness)  bad  not  personally  taken  any  steps 
to  have  said  Adams  prosecuted.  That  be 
bad  beard  from  Adams  in  January,  1916.  He 
further  testified: 

"I  represent  the  defendant  in  my  limited  way 
In  North  Texas.  Mr.  Baker  is  over  me.  He  u 
tbe  one  who  is  referred  to  in  the  policy  form 
'J.  A.  Baker  &  Co.,  Attorneys  and  Managers.' 
•  *  •  I  have  looked  up  the  John  Mann  policy. 
to  the  Star  Furniture  Company,  and  find  that 
the  premium  of  $23.65  was  charg:ed  to  me.  My 
duties  with  reference  to  this  defendant  are  to 
solicit  applications,  and  I  never  do  anything 
else,  unless  I  have  specific  instructions  from 
the  company.  By  soliciting  I  mean  that  I  take 
an  application  and  go  to  a  man  and  talk  about 
insurance,  tell  him  what  I  have  done,  the  com- 
pany I  am  with,  what  price  on  his  risk,  what 
the  board  rate  is,  and  I  fill  out  the  application 
and  have  him  to  sign  it,  give  him  a  receipt,  and 
send  the  application  to  the  head  office,  and,  if 
it  is  approved,  a  policy  is  issued  on  it,  and, 
if  not,  it  is  sent  back.  Mr.  J.  A.  Baker  of  San 
Antonio  apjproves  applications.  When  I  ^ve  a 
receipt  I  sign  it  as  nearly  like  the  commission- 
er of  insurance  specifies  as  I  can ;  my  name  al- 
ways appears  on  every  receipt  I  give.  I  never 
sign  'J.  A.  Baker'  per  myself;  1  haven't  that 
authority.  Adams  and  myself  were  in  Electra 
in  the  early  part  of  February,  1914,  for  four, 
five,  or  six  days.  To  have  had  Adams  appoint- 
ed agent  T  bad  to  have  him  file  an  application 
to  the  commissioner  of  insurance  and  banking 
at  Austin,  Tex.,  stating  the  men  that  he  had 
worked  for  for  the  last  five  years ;  letters  of 
recommendation — everything  to  show  his  reputa- 
tion for  five  years  past,  that  is  the  law  \  yon 
have  a  form  to  comply  with  and  I  had  bim  fill 
that  out  and  forward  it  to  Mr.  Baker ;  his  duty 
was  to  forward  that  to  the  commissioner  of  in- 
surance and  banking ;  the  permit  would  be  sent 
to  Baker  in  order  that  a  man  might  become  our 
agent;  after  considerable  negotiations  the  com- 
missioner refused  to  issue  that  permit;  it  was 
turned  down.  If  Mr.  Baker  declines  a  permit, 
it  is  done ;  if  it  is  sent  to  the  commissioner 
and  he  declines  it,  it  is  done :  I  cannot  pass  on 
things  at  all ;  nor  can  anybody  else  except  those 
two." 

[1]  But  whether  the  testimony  above  set 
out  is  suflldent  to  sustain  plaintiff's  plea  of 
tbe  agency  of  Adams,  In  tbe  absence  of  a 
plea  of  estoppel,  wblcb  tbe  plalntlfTs  plead- 
ings do  not  contain,  and  wblcb  equitable 
doctrine  must  be  specially  pleaded,  except  In 
action  of  trespass  to  try  title  (Townes'  Texas 
Pleading  [2d  Ed.]  543;  Scarbrough  v.  Alcorn, 
74  Tex.  358,  12  8.  W.  72),  we  are  not  called 
on  to  decide,  for,  as  we  view  it,  tbe  question 
presented  in  appellant's  second  assignment  is 
decisive. 

[2]  If  tbe  finding  of  tbe  Jury  In  answer  to 
Issue  No.  6  be  given  its  natural  and  proper 
effect,  tbe  other  findings  become  Immaterial, 
and  Judgment  should  not  have  been  render- 
ed lor  tbe  plaintiff.  If  tbe  defendant  com- 
pany did  not  accept  and  approve  tbe  applica- 
tion, the  contract  of  insurance  was  not  con- 
summated, and,  ordinarily  it  should  be  held 
in  sucb  an  instance,  the  insurance  company 
woold  not  be  liable  for  loss  accruing,  for  the 
application  made  by  plaintiff  below  provided: 

"And  the  association  shall  not  be  bound  by 
any  act  done,  or  statement  or  agreement;  made, 
or  promise,  or  knowledge  of  any  solicitor,  deputy 
or  other  person,  which  is  not  contsined  in  this 
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application,  and  no  liability  of  the  association ) 
snail  attacn  until  this  appbcatioa  has  been  ac- 
tnally  approved  at  the  nome  office  of  the  as- 
sodation,  and  the  nndersigned  applicant  for  the 
proposed  insurance  hereby  agrees  to  accept  the 
pohcy  issued^  by  the  association  upon  the  ap- 
plication." 

See  lilfe  Ina.  Go.  t.  Hockett,  36  Ind.  App. 
88.  73  N.  E.  842;  Sterling  v.  W.  O.  W.,  28 
Utah,  505,  80  Pac.  375,  on  rehearing.  Id.,  28 
Utah,  526,  80  Pac.  UIO;  Walker  v.  Ins.  C!o., 
51  Iowa,  679,  2  N.  W.  683;  Cooksey  v.  Ins. 
Co.,'  73  Ark.  117,  83  S.  W.  317,  108  Am.  St. 
Rep.  26;  Chamberlain  v.  Ins.  Co.,  109  Wis. 
4, 85  N.  W.  128, 83  Am.  St  Rep.  851 ;  Ins.  Co.  v. 
Rudolph,  46  Tex.  464;  Coker  v.  Atlas  Ace. 
Ins.  Co.,  31  S.  W.  703 ;  iEtna  Ufe  Ins.  Co.  v. 
Hocker,  38  Tex.  Civ.  App.  330,  89  S.  W.  262. 

Cooley  In  his  work  entitled  "Briefs  on  the 
Law  of  Insurance,"  voL  1,  p.  412  (c),  says: 

"The  making  of  an  application  is,  however, 
merely  a  step  in  the  creation  of  a  contract.  As 
was  said  in  Lee  v.  Life  Ins.  Co.,  16  Fed.  Cms. 
158,  the  rights  of  the  applicant  are  not  con- 
cluded by  the  making  out  of  the  application. 
When  the  application  is  made  out  and  forward- 
ed to  the  company,  it  is  not  yet  a  contract  of 
insuiance.  It  has  then  only  attained  the. posi- 
tion of  a  proposition  on  one  side,  which  must 
be  accepted  on  the  other.  That  is  to  say,  un- 
til it  is  accepted  by  some  one  haying  authority 
to  accept  the  terms  proposed,  the  application 
is  not  a  contract,  but  merely  a  proposal." 

In  some  cases  it  has  been  held  that  where 
an  application  has  been  made  and  forwarded 
to  the  Insurance  company  and  retained  by  it 
an  unreasonable  length  of  time,  without  ac- 
tion, and  the  applicant  lias  relied  on  his  pro- 
tection to  his  loss,  the  insurance  company  is 
liable.  See  1  Cooley  on  Insurance,  supra, 
426  (b);  Adams  v.  Bidam,  42  Minn.  53,  43 
N.  W.  690;  Waters  v.  Security,  etc.,  Co., 
144  N.  C.  663,  57  S.  B.  437,  13  U  R.  A.  (N. 
S.)  806;  Travelers'  Ins.  Co.  v.  Jones,  32 
Tex.  Civ.  App.  146,  73  S.  Wl  978  (writ  of 
error  denied);  Cont  Ins.  Co.  v.  Haynes,  10 
Ky.  Law  Rep.  276;  Halle  v.  N.  Y.  Ufe  Ins. 
Co.  (Ky.)  68  S.  W.  822,  cited  in  Ins.  Co.  v. 
Neafus,  145  Ky.  563,  140  S.  W.  1026,  36  U 
R.  A.  (N.  S.)  1211. 

But  without  discussing  each  of  these  cases, 
and  others  of  similar  import,  separately,  it 
is  perhaps  sufficient  to  say  that  in  each  case 
the  conclusion  reached  was  based  upon  a 
state  of  facts  peculiar  to  it,  and  showing 
an  Instance  of  equitable  grounds  of  recovery 
upon  the  part  of  plaintiff  by  reason  of  the 
negligent  delays  of  the  defendant.  More- 
over, the  holding  in  tills  class  of  cases  is  in 
conflict  with  the  trend  of  authority  through- 
out this  country.  Quoting  the  language  used 
in  Life  Ins.  Co.  ▼.  Rudolph,  supra: 

"It  devolved  on  the  plaintiffs  to  prove,  accord- 
ing to  their  averment,  that  the  contract  of  In- 
surance had  been  completed  by  the  acceptance 
on  the  part  of  the  company  of  the  application. 
By  the  terms  of  the  receipt  no  insurance  was 
attempted  to  be  created  until  the  application 
was  accepted.  Mr.  Parsons,  in  treating  the  mb- 
jcct,  says:  'It  would  seem  that  a  policy  may 
take  effect  if  the  bargain  be  completely  made, 
although,  before  any  delivery  of  it,  the  one  in- 
sured has  died,  and  delivery  was  withheld  in 


consequence.  It  need  not  be  added  that  the  evi- 
dence must  be  very  clear  and  tiie  drcnmstances 
very  strong  to  give  effect  to  sudi  a  policy.' " 

In  the  case  of  Preferred  Ace.  Ins.  Co.  v. 
Stooe.  61  Kan.  48,  58  Paa  986,  the  Supreme 
Court  of  Kansas  announces,  we  think,  the 
true  doctrine,  where  It,  in  effect,  says  when 
a  contract  of  Insurance  has  been  agreed  upon, 
the  execution  of  a  policy  is  not  essential  to 
Its  taking  effect,  unless  part  of  the  contract 
be  that  it  shall  not  take  effect  until  the  ex- 
ecution and  delivery  of  that  instrument;  and, 
except  in  such  cases,  the  Insured  may  bring 
suit  upon  the  agreement  before  the  issuance 
of  the  policy.  If  a  loss  has  occurred  In  the 
meantime,  and  may  also  Join  In  the  suit  a 
cause  of  action  in  equity  for  the  speciflc  per- 
formance of  the  contract  to  issue  a  policy. 
Of  course,  no  such  condition  exists  in  the  In- 
stant case  but,  <a  the  contrary,  the  applica- 
tion provided  that  the  contract  of  insurance 
should  not  take  effect  until  the  application 
had  been  approved  by  the  home  office. 

We  conclude  that  the  trial  court  erred  in 
rendering  Judgment  for  plaintiff,  in  the  face 
of  the  Jury's  finding  to  special  issue  No.  6, 
fw  which  error  the  Judgment  must  be  re- 
versed. 

Judgment  reversed,  and  cause  remanded. 


BLOOH  ▼.  BLOOH.    (No.  646.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paaa 

Dec.  7, 1916.    Rehearing  Denied 

Jan.  6. 1917.) 

1.  DiVOBCB  «s>83(3)  —  PutADIHO— Pritiok— 

SUFFICIENOT. 

In  a  wife's  suit  for  divorce  on  the  ground 
of  cruel  treatment,  in  the  absence  of  an  allega- 
tion of  physical  violence  or  imputation  of  want 
of  chastity  the  petition  must  allege  such  treat- 
ment as  will  produce  a  degree  of  mental  distress 
whidi  threatens  to  impair  her  health. 

[E!d.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  II  300,  304-307;   Dec.  Dig.  <&=»930).] 

2.  DivoBOX    «=»93(3)— Pleadino— Petixioh— 

SUFFIOIEMOT— SpECIAI.  EXCEPTIOII. 

In  a  wife's  suit  for  divorce  on  the  ground  of 
cruel  treatment,  a  petition,  which  failed  to  s^ 
cifically  state  the  tune,  place,  and  material  cit> 
cnmstances  of  acts  of  cruel  treatment  alleged, 
is  insufficient  upon  special  exception,  as  stating 
merely  the  contusion  of  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  H  300,  304-307 ;    Dec.  Dig.  QssSS^).] 

3.  DivoBCB  «=>91— Pleaoino— JtntisDicnoN- 

AI,    FACTS. 

In  a  divorce  case,  a  petition  should  follow 
the  language  of  the  statute  respecting  jurisdic- 
tional facts  of  residence  in  the  state  and  county. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  11  287-289;    Dec  Dig.  «=»91.] 

4.  DivoBCE  ^=>150(2)— Tbiai.  — FiNonros  or 
Fact  and  Conclusions  of  Law. 

In  a  divorce  case,  where  the  evidence  was 
conflicting  upon  material  issues,  the  failure  of 
the  court  to  file  findings  of  fact  and  conclusions 
of  law  upon  seasonable  request  therefor  was 
error. 

(Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
g.  II  505-508;    Dec.  Dig.  «=»150(2).] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Ballard  Coldwell,  Judge. 
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Suit  for  divorce  by  Annie  Klein  Bloch 
against  Herman  Bloch.  Decree  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Jno.  T.  HUl  and  0.  W.  Groom,  both  of  Bl 
Paso,  for  appellant.  P.  E.  Gardner  and  W. 
B.  Berkshire,  both  of  El  Paso,  for  appellee. 

HIGOIMS,  J.  Appellee  brought  this  snlt 
gainst  appellant  for  divorce,  settlement  of 
property  rights,  and  partition,  and  for  custo- 
dy of  a  minor  child.  As  grounds  for  divorce. 
It  was  alleged  that  about  three  years  before' 
the  parties  separated — 

"the  defendant  began  a  course  of  unkind  and 
inhnman,  harsh  and  tyrannical,  treatment  to- 
wards plaintiff,  which  continued  until  plaintiff 
was  forced  and  compelled  to  abandon  defend- 
ant, na  aforesaid;  that  the  defendant  often 
cursed  and  abused  plaintiff  and  applied  to  her 
the  vilest  and  most  approbrious  epithets  with- 
out any  cause  or  provocations  whatever  on  the 
part  of  this  plaint ;  that  he  was  guilty  of  in- 
human treatment  and  gross  excesses  at  all 
times;  that  he  would  frequently  stay  out  all 
night  and  gamble  away  his  money ;  that  he  kept 
company  with  women  of  ill  repute ;  that  he  con- 
tracted a  contagious  and  loathsome  disease 
known  as  syphilis;    that  he  was  at  all  times 

auarrelsome  and  abusive;  that  on  the  
ay  of  September,  1915,  in  their  home  at  EI 
Paso,  Tex.,  he  boasted  of  his  conduct  with  oth- 
er women;  that  he  called  plaintiff  vile  names 
and  threatened  to  kill  her,  and  offered  to  strike 
her  -with  a  chair ;  that  he  frequently  threatened 
her  life,  and  plaintiff  lived  in  constant  fear  of 
her  Ufe,  and  heaped  upon  her  such  abuses  as 
to  endanger  her  health  and  make  her  life  un- 
bearable; that  he  refused  to  contribute  to  the 
support  of  plaintiff,  and  although  he  made  con- 
siderable money,  he  would  squander  it  in  gam- 
bling and  other  vices ;  that  he  would  often  curse 
and  abuse  plaintiff's  mother  and  her  brother; 
that  his  course  of  conduct  towards  her  generally 
was  of  mtch  a  nature  as  to  make  her  life  un- 
bearable and  to  render  their  further  living  to- 
gether as  husband  and  wife  insupportable.'^ 

To  the  portion  of  the  petition  quoted,  de- 
fendant filed  the  following  special  exceptions: 

"Defendant  excepts  to  thu  third  paragraph 
for  the  reason  that  the  same  embodies  the  con- 
clusions of  the  pleader,  indefinite  and  uncer- 
tain, for  the  reason  that  it  fails  to  state  the 
time  and  place  of  the  various  charges  made 
therein  against  defendant ;  defendant  excepts  to 
that  portion  of  said  paragraph  3  that  aUeges, 
on  the day  of  September,  1915,  that  de- 
fendant boasted  of  his  conduct  with  other  wo- 
men ;  that  he  called  plaintiff  vile  names,  and 
threatened  to  kill  her,  and  offered  to  strike  her 
with  a  chair,  threatened  her  Ufe,  and  abused 
plaintiff  in  such  way  as  to  endanger  her  health, 
Cor  the  reason  it  is  nowhere  alleged  that  plain- 
tiff feared  that  defendant  would  enforce  his 
threats,  and  failed  to  allege  that  she  feared 
defendant,  and  fails  to  allege  that  his  threats 
and  conduct  did  in  truth  and  in  fact  endanger 
her  life  or  her  health.  Defendant  excepts  to 
that  portion  which  alleges  that  defendant  failed 
to  support  plaintiff  for  the  reason  that  she  was 
not  in  need  of  means  of  sup^rt,  also  defendant 
excepts  to  that  portion  of  said  paragraph  which 
alleges  that  plaintiff  squandered  and  gambled 
away  Us  money,  and  that  be  cursed  and  abused 
plaintiff's  mother  and_  brother,  because  it  is 
not  shown  that  the  plaintiff  was  in  need  of  the 
money  spent  by  defendant,  and  that  it  is  not 
shown  that  defendant  cursed  and  abused  plain- 
tiff's mother  and  brother  without  provocation." 

The  overmUng  of  these  exceptions  Is  as- 
signed as  error.    The  law  is  settled  in  this 
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state  that.  In  order  to  entiUe  the  wife  to  a 
divorce  upon  the  ground  of  cruel  treatment, 
in  the  absence  of  physical  violence  or  ac- 
cusations Imputing  to  her  a  want  of  chastity, 
she  must  show  such  treatment  as  wlU  pro- 
duce a  degree  of  mental  distress  which 
threatens  to  Impair  her  health.  Bush  v. 
Bush,  103  S.  W.  217;  Eastman  v.  Eastman, 
75  Tex.  478,  12  S.  W,  1107;  McKay  v.  Mc- 
Kay, 24  Tex.  Cav.  App.  629,  60  S.  W.  318; 
Ryan  v.  Ryan,  114  S.  W.  464. 

[1]  The  petition  alleges  no  physical  vio- 
lence towards  appellee,  nor  any  imputation 
of  a  want  of  chastity,  and  the  exception 
should  have  been  sustained  which  complains 
of  the  failure  to  show  any  threatened  Im- 
pairment of  plaintiff's  health  by  reason  of 
defendant's  threats  and  conduct.  It  is  true 
there  Is  an  allegation  that  defendant  "heap- 
ed upon  her  such  abuses  as  to  endanger  her 
health,"  but  it  is  not  stated  what  the  "abus- 
es" were,  and  there  Is  nothing  to  show  that 
such  "abuses"  referred  to  the  threats  and 
conduct  against  which  the  special  exception 
was  particularly   directed. 

[2]  Another  established  rule  in  divorce  cas- 
es Is  that  the  acts  complained  of  must  be  spe- 
cifically stated  as  to  the  time,  place,  and 
material  circumstances.  General  charges  of 
excesses,  cruel  treatment,  and  outrages  are 
conclusions  of  the  pleader,  and  are  Insuffi- 
cient upon  special  exception.  The  acts  re- 
lied upon  as  constituting  the  same  should 
be  stated  so  tliat  the  court  may  determine 
whether  they  constitnte  such  excesses,  cruel 
treatment  or  outrages,  as  the  statute  con- 
templated. The  defendant's  special  excep- 
tion, complaining  of  the  InsuflJdency  of  the 
petition  In  this  respect,  was  Improperly  over- 
ruled. Wright  V.  Wright,  3  Tex.  168 ;  Byrne 
V.  Byrne,  3  Tex.  336;  Nogees  v.  Nogees,  7 
Tex.  538,  68  Am.  Dec.  78;  Jones  v.  Jones, 
41  S.  W.  413. 

It  is  quite  manifest  that  many  of  the  plain- 
tiff's allegations  are  subject  to  the  objection 
that  they  embody  merely  the  conclusion  of 
the  pleader ;  that  they  are  indefinite  and  un- 
certain in  the  particulars  pointed  out  by  the 
exception. 

Various  assignments  question  the  suffi- 
ciency of  the  evidence.  In  view  of  a  retrial, 
we  refrain  from  commenting  upon  the  pro- 
bative force  of  the  evidence. 

[S]  It  is  also  asserted  that  the  petition 
falls  to  sufficiently  allege  that  at  the  time  of 
exhibiting  her  petition,  the  plaintiff  had  been 
an  actual  bona  fide  inhabitant  of  the  state  for 
a  period  of  12  months,  and  had  resided  in  El 
Paso  county  for  six  months  next  preceding  the 
filing  of  the  suit.  The  petition  is  possibly 
sufficient  in  that  resx)cct,  but  we  suggest  that 
it  would  be  well  to  follow  the  language  of  the 
statute  respecting  these  jurisdictional  facts. 
By  so  doing,  this  question,  upon  retrial,  wlU 
be  freed  of  any  doubt. 

In  view  of  this  reversal,  it  is  unnecessary 
to  pass  upon  thfe  assignment  copplalnlDg|^ 
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tbe  court's  action  In  awarding  tbe  custody 
of  the  child  to  Mrs.  Bloch. 

[4]  Error  is  also  assigned  to  tbe  failure  of 
the  court  to  file  findings  of  fact  and  conclu- 
sions of  law.  A  seasonable  request  there- 
for was  made  and  bill  of  exception  taken  to 
the  court's  failure  to  file  same.  It  is  true 
there  Is  a  statement  of  facts  in  the  record, 
but  the  erl(!ence  Is  conflicting  upon  material 
Issues.  In  such  case,  it  Is  error  to  fall  to 
comply  with  a  request  for  such  findings.  It 
Is  a  right  granted  by  the  statute,  and  we  are 
unable  to  say  that  the  failure  to  comply  with 
tbe  request  is  not  harmful  in  such  cases. 
Our  views  upon  this  subject  are  well  stated 
In  Kyle  v.  Blanchette,  158  S.  W.  796,  and 
Herman  v.  Bailey,  174  S.  W.  865.  See,  also, 
Wandry  v.  Williams,  103  Tex.  91,  124  S.  W. 
85;    Wood  v.  Smith,  141  S.  W.  795. 

Reversed  and  remanded. 


WELLS  FARGO  &  CO.  v.  LONG.    (No.  B742.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Dec.  IS,  1916.) 

1.  EVIDBKCK    «=>543(4— BZPEBTB. 

In  action  for  value  of  a  lost  picture,  a  wit- 
ness, whose  estimate  as  to  its  being  worth  $250 
was  based  on  the  fact  that  an  ordinary  water 
color  painting  of  that  size  would  be  worth  $150, 
and  toat  the  lost  picture  would  be  worth  $100 
more  because  painted  on  porcelain  and  inlaid 
with  mother  of  pearl,  was  not  qualified  suffi- 
ciently to  make  such  opinion  admissible;  it 
being  evident  from  her  testimony  that  the  esti- 
mate bf  $100  difference  was  merely  a  guess. 

[Ed.  Note.— For  other  cases,  see  Evidencei 
Cent.  Dig.  I  2358;    Dec.  Dig.  e=»543(4).] 

2.  Evidence  <S=543(4)— Expebts. 

Such  witness  did,  however,  sufficiently  qual- 
ify to  testify  that  the  painting  exclusive  of 
special  features  was  worth  $150,  it  appearing 
that  she  had  bandied  water  color  paintings  for 
two  years  in  the  art  department  of. a  store,  and 
that  she  sold  water  color  paintings  of  that  size 
in  ordinary  water  colors  for  from  $150  to  $175 
and  $200,  whether  on  porcelain  or  anything. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2358;   Dec.  Dig.  «S=>543(4).] 

3.  Appeai.  and  Ebbob  4s»1054(1)— Habmlbss 
Ebbob. 

Where  trial  is  before  the  court,  the  admis- 
sion of  hearsay  testimony  does  not  require  re- 
versal, provided  there  be  legitimate  evidence 
sufficient  to  support  tbe  judgment,  and  tbe  re- 
sult would  have  been  the  same  had  the  hearsay 
testimony  been  excluded. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  4185;  Dec  Dig.  €=91054 
(1).] 

4.  Appeal  and  Ebbob  ^=»1011(1)— Conixioi- 
INO  Evidence— Question  of  Pact. 

Although  tbe  testimony  of  defendant  ap- 
pears more  convincing  than  that  upon  which 
plaintiff  recovered  below,  judgment  will  be  af- 
firmed if  supported  by  competent  and  sufficient 
evidence. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3988;  Dec.  Dig.  «=» 
1011(1).] 

Appeal  from  County  Court  for  Civil  Cases, 
Bexar  County;  John  H.  Clark,  Judge. 
Action  by  W.  J.  Long  against  Wells  Fargo 


&  Co.     From   Judgment   for   plaintiff,    de- 
fendant appeals.     Affirmed. 

Ball  &  Seellgson  and  C.  W.  Truebeart,  all 
of  San  Antonio,  for  appellant.  Henry,  Mc- 
Closkey  &  Robertson,  of  San  Antonio,  for 
appellee. 

MOURSUND,  J.  [1,2]  Appellee  sued  ap- 
pellant for  $500,  the  alleged  value  of  a  pic- 
ture which  appellant  contracted  to  transport 
from  San  Antonio,  Tex.,  to  Santa  Anna, 
Tex.,  and  which  was  destroyed  while  In  ap- 
pellant's possession.  Upon  a  trial,  without 
a  Jury,  Judgment  was  rendered  in  favor  of 
appellee  for  $140.  This  Judgment  was  based 
upon  tbe  testimony  of  Mrs.  Marian  A.  Sell- 
ers, and  appellant  contends  that  she  failed 
to  qualify  sufllclently  as  an  expert  to  Jus- 
tify the  court  In  admitting  and  considering 
her  testimony.  She  expressed  the  opinion 
that  tbe  picture  was  worth  $250,  and  there 
Is  no  doubt  that  she  failed  to  qualify  suffi- 
ciently to  make  that  opinion  admissible; 
for  it  appeared  that  her  estimate  was  based 
upon  what  an  ordinary  water  color  iw'inting 
of  that  size  would  be  worth,  and  her  estimate 
of  $100  for  the  difference  between  an  or- 
dinary water  color  picture  and  plaintitTs 
picture,  whidi  she  described  as  a  water  col- 
or painting  on  porcelain,  inlaid  with  mother 
of  pearl.  It  is  evident  from  her  testimony 
that  this  estimate  of  $100  difference  was 
merely  a  guess.  However,  as  the  court  only 
allowed  $140,  it  may  be  Inferred  that  he  dis- 
carded this  $100  and  allowed  tbe  value  of 
an  ordinary  water  color  painting  of  the 
same  size.  There  is  no  doubt  that  tbe  wit- 
ness qualified  to  give  an  opinion  on  tbe  value 
of  water  color  paintings,  which  she  bad 
handled  for  two  years  In  the  art  department 
of  Hnmmert's  store.  She  testified  this 
was  a  water  color  palnttng,  and  that  she 
sold  water  color  paintings  of  that  size  in 
ordinary  water  colors  for  from  $150  to  $175 
and  $200,  whether  on  porcelain  or  anything. 
Afterwards  she  said: 

"A  water  color  painting  $125  or  $150,  ac- 
cording to  size  of  it,  and  it  leaves  a  margin 
between  that  $150  and  $250  for  the  porcelain 
and  mother  of  pearl,  and  the  idea  is  very  hard 
to  produce." 

This  amounts  to  the  expression  of  an 
opinion  that  the  picture,  stripped  of  the 
features  which  she  testified  made  it  more 
expensive,  was  wortb  $150.  It  is  true  she 
testified  that  the  value  of  ordinary  water 
color  paintings  "Is  not  so  much  a  criterion 
of  the  value  of  this  picture";  but  It  Is  ap- 
parent from  all  of  her  testimony  that  she 
did  not  mean  by  this  to  say  that  there  was 
any  difference  in  so  far  as  the  painting  it- 
self was  concerned,  but  that  the  plaintiff's 
picture,  being  on  iwrcelaln  and  Inlaid  with 
mother  of  pearl,  would  be  more  valuable 
than  if  it  was  an  ordinary  water  color  pic- 
ture.    We  conclude   that  we  cannot   bold 
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tbat  Bbe  did  not  sofflelently  qoelUy  to  tes- 
tify to  the  fact  tbat  tbe  painting,  exclu- 
sive of  special  features,  was  worth  $150. 
The  court  evidently  took  this  view  of  the 
matter. 

[S]  It  Is  also  contended  that  the  court  err- 
ed In  permitting  Mrs.  Sellers  to  testify  that 
such  pictures  had  only  been  made  abroad, 
and  were  no  longer  being  made  anywhere, 
and  had  ceased  to  be  made  to  any  extent 
The  witness  admitted  that  this  testimony 
was  hearsay,  but  It  appears  that  there  Is 
testimony  from  other  witnesses  to  the  same 
general  effect  In  addition,  the  trial  being 
before  the  court,  the  fact  that  hearsay  testi- 
mony was  admitted  does  not  require  a  re- 
versal, provided  there  be  legitimate  evidence 
safficient  to  support  the  ludgment  and  the 
result  would  have  been  Uie  same  had  such 
hearsay  testimony  been  excluded.  Erwln 
V.  Archenhold  Ck).,  34  Tex.  Civ.  App.  65,  77 
8.  W.  823 ;  Hornberger  v.  Glddlngs,  31  Tex. 
Civ.  App.  283.  71  S.  W.  989. 

[4]  It  is  also  contended  that  the  Judgment 
should  be  reversed  for  insufficiency  of  evi- 
dence. We  have  stated  the  testimony  on 
which  the  court  must  have  rendered  hU 
Judgment  After  such  testimony  was  given, 
defendant  produced  the  damaged  picture  in 
court,  and  had  four  witnesses  to  testify 
with  reference  thereto.  AU  of  them  testified 
It  was  a  cheap  picture,  and  not  a  work  of 
art;  and  none  of  their  estimates  of  its  val- 
ue exceeded  $20.  Two  of  them  were  sure 
It  was  an  oU  painUng,  while  one  said  he 
conld  not  get  at  It  to  tell  whether  it  was  an 
oil  painting  or  water  color  painting,  and  the 
fourth  said  he  could  not  tell  whether  it  was 
an  oil  painting,  that  it  had  the  appearance 
of  one,  but  could  be  either  an  oil  painting 
or  water  color  painting.  They  denied  It 
was  on  porcelain,  but  their  theories  differed 
in  regard  to  how  it  was  made.  Some  of 
these  witnesses  testified  to  exi)erlence  which 
should  have  well  qualified  them  to  make  an 
estimate  upon  the  value  of  the  picture,  and 
their  testimony  appeals  to  us  as  being  more 
convincing  than  that  upon  which  the  court 
based  his  judgment  However,  we  cannot 
say  that  the  judgment  is  not  supported  by 
competent  and  sufficient  evidence,  and  we 
conclude  that  we  should  affirm  the  same. 

Judgment  affirmed. 


PETTY  T.  WILKINS.    (No.  1679.) 

IContt,  of  Civil  Appeals,  of  Texas.  Texarkana. 
Nov.'  1,  ^10.  On  Motion  of  Appellee  for  a 
Rehearing,  Nov.  28,  1916.  Dissenting  Opin- 
ion, Nov.  26,  1916.) 

1.  BomiDABSES      4=»36(5)  —  X/VIDENCE  —  SUS- 

VKTS— Repobt  to  Commissionbbs'  ConKT. 
It  was  error  to  admit  against  plaintiff's  ob- 
jection as  evidence  of  a  boundary  line  a  report 
to  the  commissioners'  court  of  a  survey,  where 
neither  plaintiff  nor  any  one  under  whom  he 
cUmed  had  anytliing  whatever  to  do  with  the 


report,  since  his  rights  oould  not  be  affected 
thereby. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  if  171-176;    Dec.  Dig.  «S=»36{5).] 

2.  BODNDABIXB  ^=>40(1)— BSTIDBHOB— QUES- 
IIOH   VOB  JUKY. 

£Mdence  held  to  make  location  of  bound- 
ary line  a  question  for  the  jury. 

[Ed.  Note. — h'ot  other  cases,  see  Boundaries, 
Cent  Dig.  g|  19tl-203;   Dec.  Dig.  «=5>40a).J 

3.  Pbauds,  Statute  of  <S=9  108(2)— Contbacts 
FOB  Sale  of  Land— Option— "Accbited  in 
Wbitimq." 

An  instrument,  leasing  land  for  one  year 
and  also  giving  exclusive  option  to  lessee  dur- 
ing the  year,  although  signed  by  l>oth  parties, 
was  not  an  option  accepted  in  writing,  and 
hence  was  not  enforceable  in  equity,  although 
within  the  year  the  lessee  undertook  to  act 
on  the  option,  since  what  the  lessee  accepted 
by  signing  the  instrument  was  not  lessor's  offer 
to  sell  him  the  land,  but  lessor's  agreement  that 
he  should  have  the  exclusive  privilege  during 
the  year  to  purchase  it  if  he  should  so  desire. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  g  196;   Dec.  Dig.  <S=>1U8(2).] 

On  Motion  of  Appellee  for  Behearing. 

4.  Specific      Pbkfobmance      €=97(1)— Pkb- 

FOBMANCE    BT    PLAINTIFF— OPTION— TEMDEB 

OF  Payment. 
Where  the  title  of  the  giver  of  an  option 
on  land  was  defective  as  to  part,  the  option 

holder  was  not  entitled  to  specific  performance 
of  the  option  as  to  the  part  to  which  title  was 
good,  where  he  merely  expressed  a  willingness 
to  buy  tliat  part  and  pay  therefor  a  sum  esti- 
mated to  be  its  pro  rata  value,  and  did  not 
either  pay  or  tender  its  proportionate  value,  at 
tbe  price  of  the  entire  tract 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  U  286-290,  204,  295; 
Dec.  Dig.  <&=»07(1)T 

5.  Deeds  «s»38(1)  —  Desouftion  —  Unobb- 
tainty. 

A  deed,  although  describing  land  uncer- 
tainly, was  not  void  for  uncertainty,  where  it 
also  recited  that  the  place  was  "known  as  the 
place  built  on  by  Thos.  Davis  and  lastly  occu- 

Sied  by  G.  N.  Breckenridge,"  since  from  such 
escription  the  land  might  be  identified  by  ex- 
trinsic evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  5  65;  Dec.  Dig.  «=88(1).] 

Hodges,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Franklin  Conn- 
ty;    H.  F.  O'Neal,  Special  Judge, 

Action  by  S.  A.  Petty  against  J.  M.  Wil- 
kins.  In  which  defendant  brought  cross-ac- 
tion. From  judgment  for  defendant,  plaintlfl 
appeals.  Reversed  and  remanded  for  new 
trlaL 

For  a  valuable  consideration  to  be  paid  to 
him,  appellant,  by  an  Instrument  dated  Jan- 
nary  3,  1911,  leased  certain  land  situated  in 
tbe  town  of  Mt  Vernon  to  appellee  for  a 
period  of  one  year  from  that  date,  for  use 
by  appellee  as  a  site  for  an  electric  light 
plant,  and  by  tbe  same  instrument  agreed  to 
sell  the  land  to  appellee  for  $400  if  the  lat- 
ter should  desire  to  purchase  It  during  the 
term  of  the  lease.  Before  the  expiration  of 
the  lease  appellee,  having  satisfied  himself 
that  other  parties  than  appellant  owned  part 
of  the  land,  purchased  such  part  of  them, 
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and  then  demanded  of  appellant  a  convey- 
ance of  the  part  he  owned,  offering  to  pay 
him  therefor  a  sum  representing  its  value 
at  the  rate  of  $400  for  the  entire  tract  In- 
stead of  complying  with  thla  demand,  ap- 
pellant commenced  and  prosecuted  this  suit 
against  appellee  to  try  the  title  to  the  tract 
he  had  leased  to  appellee.  Appellee  by  a 
cross-action  sought,  as  to  the  part  of  the 
tract  owned  by  appellant,  to  enforce  a  spe- 
cific performance  of  his  contract  to  convey. 
The  trial  resulted  In  a  Judgment,  in  con- 
formity to  the  verdict  of  a  Jury,  in  appellee's 
favor  on  the  issue  of  title  as  to  part  of  the 
tract,  and  in  his  favor  for  a  specific  perform- 
ance by  appellant  as  to  parts  thereof  found  to 
belong  to  appellant  Much  of  the  testimony 
of  witnesses  offered  for  the  purpose  of  Iden- 
tlfjrlng  the  land  in  controversy  was  with 
reference  to  maps  and  plats  admitted  as  evi- 
dence, but  omitted  from  the  record  sent  to 
this  court.  As  a  consequence  of  this  omis- 
sion this  court  has  been  subjected  to  much 
greater  labor  than  It  otherwise  WQUld  have 
been  in  the  effort  to  understand  the  testi- 
mony referred  to,  and  besides,  and  what  Is 
more  serious,  feel  that  they  have  not  nnder- 
stood  all  of  it  and  may  have  misunderstood 
part  of  it.  Where,  as  is  the  case  here,  the 
rights  of  parties  to  an  appeal  depend  npon 
the  location  on  the  ground  of  corners  and 
lines  of  surveys  relied  upon  to  identify  tracts 
and  parts  of  tracts  of  land  they  respectively 
claim,  it  is  of  the  utmost  Importance  to  an 
understanding  by  an  appellate  court  of  the 
testimony  of  witnesses  offered  to  prove  the 
location  of  such  comers  and  lines  on  the 
ground  that  maps  and  plats  referred  to  by 
them  and  admitted  as  evidence  should  be 
Included  in  the  record  on  appeal,  and  the  par- 
ties to  the  appeal  should  see  to  it  that  they 
are  included. 

R.  T.  WUkinson  and  H.  L.  Wilkinson,  both 
of  Mt  Vernon,  for  appellant  S.  D.  Goswick, 
of  Mineral  Wells,  L.  E.  Keeney,  of  Texar- 
kana,  and  R.  EL  Davenport,  of  Ohickasha, 
Okl.,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1, 2]  It  appears  from  a  deed  In  the 
record  that  It.  Collins  conveyed  to  W.  H.  C. 
Davenport  blocks  10  and  11,  in  the  8.11.  cor- 
ner of  the  Mt  VemoD  town  tract  and  a  strip 
of  land  20  yards  wide  south  of  and  adjoining 
said  block  10  and  extending  east  and  west  the 
length  of  Its  south  boundary  line.  The  rights 
of  the  parties,  it  seems,  depended  upon  the 
location  on  the  ground  of  the  south  bound- 
ary line  of  the  strip  of  land  referred  to,  and 
the  location  of  its  said  boundary  line  de- 
pended upon  the  location  on  the  ground  of  the 
south  boundary  line  of  said  block  10,  which 
was  also  the  south  boundary  line  of  the  town 
tract  Over  appellant's  objection  the  court 
permitted  appellee  to  introduce  as  evidence  a 
report  made  by  Cowan  and  King  to  the  com- 
missioners' court  of  a  survey  of  the  town 


tract  and  of  lots  and  Modes  into  which  it 
had  been  subdivided,  made  by  them  at  the 
Instance  of  said  court  This  report  and  a 
plat  which  was  attached  to  ''^^  formed  a 
part  of  it,  but  wliich  is  not  in  the  record, 
it  seems  showed  the  south  boundary  line 
of  block  10  and  the  town  tract  to  be  74  feet 
farther  south  than  the  distance  called  for 
In  the  field  notes  of  the  town  tract  if  re- 
spected by  the  surveyors,  would  have  placed 
same.  Appellant  insists  it  was  error  to  ad- 
mit the  report  to  the  commissioners'  court 
as  evidence,  and  further  insists  that  it  was 
error  for  the  trial  court  to  instruct  the  jury, 
as  he  did,  that  the  south  boundary  Une  of 
the  Davenport  land  was  located  20  yards 
south  of  said  block  10,  "as  shown  by  the  map 
or  plat  of  said  town  by  the  survey  made  by 
Cowan  and  King."  We  think  both  conten- 
tions should  be  sustained.  Neither  appel- 
lant nor  any  one  under  whom  he  claimed  had 
anything  whatever  to  do  with  the  survey  and 
report  thereof  made  at  the  Instance  of  the 
commissioners'  court,  and  his  rights  could 
hot  be  affected  by  it  Therefore  the  report 
was  inadmissible  as  evidence  against  him.  It 
appeared  from  testimony  that,  in  the  survey 
made  at  the  instance  of  the  commissioners' 
court.  Cowan  and  King  located  the  south 
boundary  line  of  the  town  tract  and  block  10 
74  feet  farther  south  than  the  distance  call- 
ed for  In  the  field  notes  of  the  town  tract 
in  order  to  give  lots  and  blocks  shown  by  an 
old  plat  they  used  In  making  the  surrey  to 
be  subdivisions  of  the  town  tract  the  dimen- 
sions north  and  south  given  them  on  the  plat 
When  and  whose  instance  the  old  plat  was 
made  was  not  shown.  In  this  condition  of 
the  testimony  the  trial  court  should  have  sul»- 
mitted  to  the  jury  for  determination  a  ques- 
tion as  to  the  location  of  the  south  boundary 
line  of  the  Davenport  land,  instead  of  in- 
structing them  as  a  matter  of  law  that  it  was 
20  yards  south  of  block  10  as  located  by  the 
Cowan  and  King  survey. 

[31  The  court  instructed  the  jury  to  find 
in  appellee's  favor  as  to  a  part  of  the  land 
on  his  cross-action  for  a  specific  performance 
of  appellant's  contract  to  convey  same.  n>e 
objection  urged  to  the  instruction  is  that  it 
was  unauthorized  by  the  testimony  because 
It  did  not  appear  that  appellee  had  in  writ- 
ing accepted  the  option  given  him  In  the 
contract.  Under  the  holding  in  Patton  v. 
Rucker,  29  Tex.  408,  which,  though  ignored 
by  the  Court  of  Civil  Appeals  in  Anderson  ▼, 
Tinsley,  28  S.  Wl  121,  it  seems  has  never 
been  overruled,  the  objection  is  believed  to 
be  a  meritorious  one.  In  the  Rucker  Case, 
followed  by  the  Court  of  Civil  Appeals  in 
Foster  V.  Land  Co.,  2  Tex.  Civ.  App.  505, 
22  S.  W.  260,  Daugherty  v.  Leewright,  174 
S.  W.  841,  and  other  cases,  the  Supreme 
Court  said: 

"In  order  to  their  enforcement  by  the  courts, 
•  •  •  the  sale  of  land  must  be  evidenced  by 
writing.  When  the  writing  relied  on  contains 
within  itself  all  ^^^.^^rticniars  of  a  concluded 
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tontnet,  it  ia  raffidtnt  if  It  b«  Bignad  br  tha 
party  against  whom  it  is  Boaght  to  be  enforc- 
ed: but  it,  instead  of  being  eTidence  of  a  con- 
duded  agreement,  whatever  may  be  its  form, 
it  is  really  a  mere  proposal,  such  a  writing  is 
turned  into  an  agreement,  and  can  be  enforced 
in  equity  by  tha  otber  narty  only  by  liia  ac- 
ceptance of  it  in  writing. 

And  see  Ansley  Realty  Co.  ▼.  Pope,  106 
Tex.  440,  161  S.  W.  626;  1  Wanrelle  on  Ven- 
dors, {  126  et  seq. 

Otiier  assignments',  not  in  effect  disposed' 
of  by  wbat  has  lieen  said,  and  also  appellee's 
cross-assignments,  are  overmled. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

On  Motion  of  App^ee  for  a  Rehearing. 

It  is  insisted  we  were  wrong  in  holding  the 
instruction  to  find  in  appellee's  faror  as  to 
I>art  of  the  laud,  on  bis  cross-action  for  a 
specific  performance,  was  unauthorized  be- 
cause "it  did  not  appear  that  he  had  In 
writing  accepted  the  option  given  bim  In  tbe 
contract"  In  support  of  bis  contention  ap- 
pellee asserts-  that: 

"The  testimony  ii  undisputed  that  there  was 
a  written  contract  for  tne  sale  of  this  land, 
signed  by  both  parties,  and  within  the  time  fixed 
by  the  contract  the  appellee  accepted  the  option 
in  the  contract  and  offered  to  perform." 

The  &cts  as  shown  by  the  record  are: 
That  appellee  signed  tbe  instrument,  evi- 
dencing tbe  lease  of  tbe  land  to  Iiim  by  ap- 
pellant for  a  term  of  one  year;  that  by  this 
instrument  appellant  agreed  that  appellee 
might — 

"have  an  option  on  said  lot  for  one  year,  and 
agrees  that  tbe  part?  of  the  second  i>art  [ap- 
pellee] mav  have  tne  exclusive  privilege  of 
buying  said  lot  at  any  time  witbm  one  year 
from  this  date  [January  3,  1911]  by  paying 
him  [appellant]  tbe  sum  of  $400;  and  should 
the  said  party  of  tbe  second  part  pay  or  tender 
him  the  said  sum  of  $400  within  said  one  year, 
he  [appellant]  hereby  agrees  to  make  said  party 
a  warranty  deed  conveying  to  him  said  lot  by 
a  good  and  perfect  title." 

That  by  said  instrument  appellee  on  bis 
part  agreed: 

"That  he  will  accept  the  terms  of  this  con- 
tract and  will  furnish  tbe  party  of  the  first 
part  [appellant]  electric  lights  in  bia  residence 
for  the  term  of  said  lease  and  accept  the  use  of 
the  lot  as  before  mentioned  as  payment  in  full 
for  said  lights." 

That  appellee  afterwards  ascertained  that 
appellant  owned  only  a  part  of  the  land  cov- 
ered by  tbe  lease;  and  within  one  year  from 
Its  date  he  advised  appellant  he  was  willing 
to  bny  that  part  and  pay  him  for  same  the 
sum  of  $00,  which  he  (appellee)  estimated 
was  Its  value  on  tbe  basis  of  the  entire  tract 
being  worth  $400. 

We  were,  and  are,  of  Opinion  the  instru- 
ment did  not  show  a  concluded  contract  be- 
tween the  parties,  because  it  did  not  appear 
therefrom  that  appellee  had  accepted  appel- 
lant's offer  to  sell  him  the  land,  but  was  left 
free  during  the  time  specified  to  accept  it  or 
not  as-  he  might  choose.  As  it  was  not  pre- 
tended that  appellee  ever  afterwards  within 
tliat   time  in   writing  accepted  appellant's 


offer,  we  tbong^t,  and  tbink,  tbe  rule  an- 
nounced In  Fatten  v.  Rucker,  29  Tex.  406, 
applied  to  tbe  case.  Tbe  writing  evidenced 
no  more  than  a  "mere  proposal"  on  the  part 
of  appellant  to  sell  tbe  land  to  appellee,  and 
It  was  not,  as  the  rule  required  It  must  have 
been,  to  entitle  appellee  to  the  relief  be 
sought,  'turned  into  an  a^Veement  by  bis 
(appellee's)  acc^tance  of  it  in  writing." 
What  appellee  "accepted"  by  signing  tbe  in-' 
strument  was  not  appeUant's  offer  to  sell  bim 
the  land,  but  appellant's  agreement  that  he 
should  have  "tbe  exclusive  privilege"  during 
Ibe  life  of  the  lease  to  purchase  it  If  be 
abouid  wish  to  do  so. 

As  supporting  bis  contention  appellee  cites 
Morris  v.  Gaines,  82  Tex.  267,  17  S.  Wl  638, 
Dyer  v.  Winston,  33  Tex.  Civ.  App.  412,  77 
S.  W.  227,  Hazzard  v.  Morrison,  180  8.  W. 
244,  Black  ▼.  Hans,  146  S.  W.  800,  and  cases 
decided  in  otber  Jurisdlcti(«s.  It  is  not 
doubted  that  tbe  weight  of  authority  outside 
tbia  state  supports  tbe  proposition  that,  ap- 
pellant's offer  being  in  writing,  appellee 
could  maintain  a  suit  for  a  specific  perform- 
ance, notwltltstandlng  bis  acceptance  thereof 
was  oraL  But,  as  we  understand  it,  such 
is  not  tbe  rule  in  tbia  state,  and  tbe  Texas 
cases  cited  {I'o  not  hold  it  is.  All  of  them 
on  their  facts  are  plainly  distinguishable 
from  this  case,  on  grounds  Indicated  in  Fos- 
ter V.  New  York  tc  Texas  Land  Co.,  2  Tex. 
Giv.  App.  606,  22  S.  W.  282,  cited  in  the  opin- 
ion ca  this  appeaL 

[4]  But  If  the  rule  in  this  state  were  other- 
wise, and  as  appellee  contends  It  is,  the  in- 
struction of  the  trial  court  to  find  In  appel- 
lee's favor  on  bis-  cross-action  for  a  specific 
performance  would  have  t>een  unauthorized, 
because  it  did  not  appear  that  appellee, 
within  tbe  time  qiecifled,  either  paid  or 
tendered  to  appellant  tbe  proportionate  val- 
ue, at  the  price  of  the  entire  tract,  of  the 
part  thereof  owned  by  appellant  As  stated 
alM>ve,  all  appellee  did  was  to  express  to 
appellant  a  willingness  to  buy  that  part  and 
pay  him  therefor  a  sum  he  eertimated  to  be 
its  pro  rata  value. 

[S]  It  is  also  insisted  that  we  erred  when 
we  overruled  appellant's  cross-assignment,  in 
which  be  complained  of  tbe  action  of  tbe 
trial  court  in  admitting  as  evidence,  over  his 
objection  thereto  that  it  was  void  for  lack 
of  a  sutticient  description  of  tbe  land  it  pur- 
ported to  convey,  the  deed  from  L.  Collins  to 
R.  J.  Stephenson,  dated  March  24,  1869.  The 
deed  was  not  copied  into  the  record  sent  to 
this  court  but  is  referred  to  therein  as  fol- 
lows: 

"Deed  from  L.  Collins  to  R.  J.  Stephenson, 
dated  March  24,  1869.  Recorded  in  vol.  3,  p. 
390,  Deed  Records  of  Franklin  County.  Blled 
for  record  April  6,  1869.  A  certain  tract  or 
parcel  of  land  better  known  and  described  as 
follows,  to  wit:  Beginning  on  the  east  bound- 
ary line  of  a  hundred  and  sixty  acre  survey 
made  by  virtue  of  the  headright  certificate  of 
Joseph  Stone  a  stake,  thence  west  168%  -vrs. 
a  stake,  thence  south  ISQ^/n  varos  a  stake, 
thence  east  168%  vrs.  a  stake,  thenoa  north 
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139  Vii  to  the  place  of  begmning.  Also  known 
as  the  place  built  on  by  Thos.  Davis  and 
lastly  occupied  by  G.  N.  Breckenridge,  contain- 
ing ronr  (4)  acres  being  a  part  of  said  Stone 
sutrey.  Together  with  all  and  singular  the 
appurtenances  thereto  belonging." 

Tbe  q>eclflc  grounds  upon  wbiCh  it  Is 
claimed  tbe  description  was  Insufficient  are 
that  the  land  in  controyersy  was  a  part  of 
tbe  Joseph  Sloan  survey,  whereas  It  was  de- 
'  scribed  In  tbe  deed  as  a  part  of  the  Joseph 
Stone  survey;  that  It  did  not  appear  from 
the  deed  in  what  county  and  state  the  land 
it  purported  to  convey  was  situated;  and 
that  "the  beginning  in  the  description  was 
not  sufficiently  located  In  order  to  describe 
any  land."  We  were,  and  are,  of  opinion 
tbe  deed  was  not  on  Its  face  void  for  uncer- 
tainty in  the  description  of  the  land  it  pur- 
ported to  convey,  because  it  appeared  there- 
from that  tbe  land  therein  described  might 
be  identified  as  the  land  in  controversy  by 
proof  showing  that  it  was  "known  as  the 
place  built  on  by  Thos.  Davis  and  lastly 
occupied  by  O.  N.  Breckenridge."  The  rule 
Is  that  a  deed  is  not  void  for  uncertainty 
unless  on  its  face  tbe  description  cannot  by 
extrinsic  evidence,  be  made  to  apply  to  any 
definite  land.  Whterhouse  v.  Gallup,  178 
S.  W.  773 ;    Roberts  v.  Hart,  166  8.  W.  473. 

The  motion  is  overruled. 


UODGBS,  J.  (dissenting  in  part).  I  concnr 
in  the  disposition  made  of  this  case,  but  do 
not  agree  to  all  of  the  grounds  upon  which 
it  is  based.  After  quoting  a  portion  of  a 
written  contract  relied  on  by  the  appellee, 
the  Chief  Justice  in  bis  opinion  on  a  motion 
for  a  rehearing  uses  this  language: 

"We  are  of  the  opinion  that  the  instrument 
did  not  show  a  concluded  contract  between  the 
parties,  because  it  did  not  appear  therefrom 
that  the  appellee  had  accepted  appellant's  offer 
to  sell  him  the  land,  but  was  left  free  during 
the  time  specified  to  accept  it  or  not  as  he 
might  choose." 

I  am  unable  to  agree  to  that  construction 
of  tbe  Cbntract  referred  to,  or  concur  in  the 
holding  that  the  contract  was  not  one  which 
could  not  have  been  enforced  because  no 
written  acceptance  had  been  made  during 
tbe  period  mentioned.  Our  statute,  which 
prescribes  the  requirements  of  a  valid  con- 
tract for  tbe  sale  of  land,  requires  that  such 
Instruments  be  in  writing,  and  be  signed  by 
the  party  to  be  bound.  A  contract  by  whidi 
an  owner  of  land  grants  to  another  the  op- 
tion or  privilege  to  purchase  within  a  stated 
period.  If  supported  by  a  consideration,  is 
valid  and  enforceable,  although  the  party  to 
whom  tbe  option  is  given  is  not  bound  to  pur- 
chase. National  Oil  &  Pipe  Line  Co.  v.  Teel, 
95  Tex.  586,  68  S.  W.  979.  There  is  no  ques- 
tion of  a  want  of  consideration  in  this  case. 
Appellant  was  the  owner  of  the  land  and  for 
a  sufficient  consideration  bound  himself  to 
this  effect: 


"Should  said  party  of  the  second  part  [appel- 
lee] pay  or  tender  to  him  [appellant]  the  said 
sum  of  four  hundred  dollars  within  said  one 
year,  he  [appellant]  hereby  agrees  to  make  said 

J>arty  a  warranty  deed  conveying  to  him  said 
ot  by  a  good  and  perfect  title." 

This  agreement  was  signed  by  both  par- 
ties. The  portion  of  our  statute  of  frauds 
which  relates  to  contracts  for  the  sale  of 
land  was  enacted  for  the  purpose  of  provid- 
ing written  evidence  of  the  obligations  which 
the  parties  assumed.  The  statute  is  complied 
with  when  in  addition  to  a  description  of  tbe 
subject-matter  of  the  contract  the  writing 
contains  the  promises  and  agreements  to  be 
performed  in  the  future.  It  is  unnecessary 
to  reduce  to  writing  a  ftipnlation  which 
binds  no  one.  In  the  contract  before  us  tbe 
vendor  for  a  presumed  consideration  which 
had  already  passed  sold  to  the  vendee  an 
option  or  privilege  of  purchasing  for  cash  tbe 
land  described  and  at  a  specified  price.  The 
sale  contemplated  being  for  cash,  and  there 
being  no  agreement  to  purchase,  the  vendee 
promised  nothing.  Bence  there  was  nothing 
to  be  reduced  to  writing. 

I  do  not  regard  the  cases  referred  to  in  the 
majority  opinicm  as  being  in  conflict  with 
what  I  have  said.  The  practical  importance 
of  this  dissent  is  not  such  as  to  Justify  any 
extended  discussion.  I  think  the  following 
cases  are  in  harmony  with  what  I  hare  said: 
KUlough  ▼.  Lee,  2  Tex.  av.  App.  260,  21 
S.  W.  970;  Anderson  v.  Tinsley,  28  S.  W. 
121. 


LANDON  V.  WM.  E.  HUSTON  DRUG  CO. 
et  al.    (No.  8462.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  18,  1916.) 

1.  Biixs  AND  NoTKS  4=9365(1)— Oood-Faith 

PUBCHABKRS. 

A  purchaser  of  notes  before  maturity  for 
valuable  consideration  without  notice  of  any  de- 
fense or  defect  can  recover  thereon,  though  die 
maker  has  a  good  defense  as  against  the  original 
payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cient.  Dig.  {}  944,  958;    Dec.  Dig.  «=> 

2.  Bills  and  Notes  4=3334  —  Good-Faith 
pubchabebs. 

Notice  of  defects  in  notes  acquired  after  pnr- 
diase  by  purchasers  in  mod  faith  without  notice 
does  not  afEect  the  holaer  standing  as  a  bona 
fide  purchaser.' 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  812,  813;  Dec.  Dig.  <S=> 
334.] 

8.  Bills  and  Notes  4=>342  —  Good-Faith 
PuRCHABEBS— Evidence. 
The  mere  fact  that  the  edge  of  notes  showed 
perforations,  indicating  that  they  might  have 
been  attached  to  other  paper,  is  not  sufficient 
to  show  notice  of  defects  or  defenses  against 
them. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  830-841;    Dec  Dig.  «=> 
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L  Bills  ard   Notks  «=95S7(1)— Bvioencx!— 

QUBSnONB    FOB   JUBY. 

Evidence  held  to  require  peremptory  instruc- 
tion for  plaintiff  in  action  by  holder  of  notes 
upon  such  notes  against  the  maker  and  in- 
dorsers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  1862,  1871-1875,  1891- 
1893;    Dec.  Dig.  ®=537(1).T 

Appeal  from  Cooke  County  Court;  B.  V. 
Bell,  Judge. 

Action  by  A.  C.  Landon  against  tbe  Wm.  E. 
Huston  Drug  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
KeTersed,  and  Judgment  rendered  for  plain- 
OfT. 

Oamett  &  Gamett  and  James  Ralph  Bell, 
all  of  GalnesTille,  for  appellant  Gulp,  Mur- 
phy &  Gulp,  of  GainesTllle,  for  appellees. 

BUCK,  J.  [1]  After  a  careful  examination 
of  the  record  in  this  case,  Including  the  state- 
ment of  facts,  we  have  reached  the  conclu- 
sion that  plaintiff's  tendered  peremptory  In- 
struction should  have  been  given  by  the  trial 
court  If  plainti£F  was  the  purchaser  of  the 
notes  given  by  defendants  to  the  Vernon  Ad- 
vertising &  Manufacturing  Company,  before 
maturity  and  for  valuable  consideration,  and 
without  notice  of  any  defense  or  defect,  he 
was  entitled  to  recover  thereon,  even  though 
the  maker  of  the  notes,  the  Wm.  B.  Huston 
Drug  Company,  had  a  good  defense  as 
against  the  Vernon  Advertising  &  Manufac- 
turing Company.  Landon  v.  Foster  Drug  Co., 
186  S.  W.  434;  article  589,  Vernon's  Sayles' 
Texas  CivU  Statutes;  Daniel  v.  Spaeth,  168 
8.  W.  509;  Kauftman  &  Runge  v.  Robey,  60 
Tex.  308,  48  Am.  Rep.  264;  Texas  Banking  & 
Insurance  Co.  v.  Tumley,  61  Tex.  365.  We 
do  not  understand  that  appellees  question 
the  correctness  of  this  proposition  of  law, 
but  It  is  urged  that  the  evidence  does  not 
show  that  appellant  was  a  bona  fide  purchas- 
er of  the  notes,  and  hence  he  is  In  no  position 
to  claim  protection  as  such  bona  fide  holder. 
We  are  directed  to  no  evidence,  and  after  a 
careful  consideration  of  the  statement  of 
facts  have  found  none,  even  tending  to  estab- 
lish the  contention  of  lack  of  good  faith  in 
the  purcliaser  of  the  notes,  except  the  testi- 
mony of  appellant  on  cross-examination  that: 

"These  notes  had  a  perforated  margin,  show- 
ing that  tixey  bad  been  detached  from  some- 
thing, such  aa  is  ordinarily  used  by  manufactur- 
ing concerns  who  float  serial  notes." 

While  the  appellant  further  testified  that 
he  bad  had  some  trouble  in  collecting  some 
of  the  notes  (other  than  those  in  controversy) 
purchased  by  blm  from  A.  J.  Boatright  of  the 
Vernon  Advertising  &  Manufacturing  Com- 
pany, yet  he  further  testified  that  at  the  time 
of  the  purchase  of  these  notes  he  did  not 
know  of  any  trouble  that  had  been  experienc- 
ed by  the  company  (meaning  the  Vernon  Ad- 
vertising Company),  and  that  at  the  time  of 
said  purchase  he  did  not  know  of  any  defense 
or  defenses  that  the  defendants,  or  any  one 


else,  had  against  the  notes,  and  had  no  no- 
tice of  any  Infirmity  of  any  of  said  notes,  or 
any  fraud  or  misrepresentation  practiced  by 
the  company  aforesaid  In  procuring  said 
notes.  It  is  evident,  taking  the  testimony 
as  a-  whole,  that  the  trouble  he  experienced 
tn  collecting  some  of  the  notes  purchased 
from  the  advertising  and  manufacturing  com- 
pany occurred  subsequent  to  the  purchase  of 
the  notes  In  question. 

[2]  Of  course,  any  notice  received  subse- 
quent to  his  purchase  of  the  notes  would  not 
affect  his  standing  as  a  bona  fide  purchaser 
or  holder.  He  testified  that,  when  approach- 
ed by  Boatright  with  regard  to  purchasing 
notes  held  by  the  advertising  company,  he 
agreed  to  purchase  some  $4,000  worth  a 
month  of  such  notes,  reserving  the  right  to 
decline  any  such  ttiat,  after  investigation,  he 
deemed  not  satisfactory;  that  before  pur^ 
chasing  the  notes  in  question  he  procured 
from  R.  G.  Dun  a  favorable  report  as  to  the 
standing  and  credit  of  the  defendants;  that 
at  the  time  of  said  purchase  nO'  contract  was 
attached  to  the  notes,  nor  did  the  plaintiff 
know  of  any  such  contract  In  existence. 

[3]  We  are  of  the  opinion  that  the  mere 
fact  that  the  notes  In  controversy  had  a  per- 
forated margin,  standing  alone,  is  insufficient 
to  show  notice,  and  that,  this  being  the  only 
evidence  adduced  by  the  defendants  upon  the 
question  of  notice,  the  court  should  have 
given  the  peremptory  instruction  asked  by 
plaintiff.  In  Landon  v.  Halcomb,  184  S.  W. 
109S,  the  perforated  margin  of  the  notes  was 
mentioned  as  one  of  a  number  of  circum- 
stances which  tended  to  show  notice  to  the 
plaintiff.  The  case  last  cited,  by  tills  court, 
is  reUed  upon  by  appellees  In  support  of  the 
contention  that  sufficient  notice  had  been 
shown  of  an  alteration  having  been  made  in 
the  notes  by  their  separation  from  some  othet 
instrument  The  strongest  case  we  find  in 
support  of  appellees'  contention  is  Stephens  v. 
Davis,  85  Tenn.  271,  2  S.  W.  382,  where  de- 
fendant agreed  to  become  the  agent  for  a 
patented  article  and  agreed  to  execute  his 
note  for  $225,  the  price  of  15  sets  of  springs, 
provided  that  there  should  be  Inserted  In 
said  note  the  condition  that  he,  the  defend- 
ant, should  have  credit  on  the  note  at  maturi- 
ty for  such  of  the  springs  as  might  then  se- 
maln  unsold.  This  condition  was  agreed  to 
by  the  agent  of  the  payee,  but  said  agent  de- 
clined to  put  the  condition  on  the  face  of 
the  note,  on  the  ground  that  there  was  not 
sufficient  space  therefor.  He  did  write  the 
condition,  however,  on  the  "stub"  of  the  note 
(the  note  and  stub  attached  being  in  a  book 
of  blank  notes),  and  defendant  signed  the 
note  upon  the  promise  of  said  agent  that  the 
stub  "should  stay  there  If  it  was  four  yards 
long."  Later  the  note  was  detached  from 
the  stub  and  transferred  for  value,  whether 
before  or  after  maturity  does  not  appear, 
to  the  plaintiff  In  the  suit  -Upon  an  action 
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by  the  latter  on  the  note,  the  maker  pleaded 
a  material  alteration  by  virtue  of  said  de- 
tachment, which  had  altered  the  instniment 
as  actually  made,  and  as  agreed  upon  be- 
tween the  parties  thereto,  by  removing  there- 
from the  condition  that  he  should  have  credit 
on  the  note  for  the  springs  unsold.  The 
Supreme  CJourt  of  Tennessee  sustained  de- 
fendant's plea,  on  the  ground  that  by  agree- 
ment of  the  parties  before  the  signing  of 
the  note  this  condition  was  a  substantive 
part  of  the  note,  and  restricted  its  negotiabil- 
ity the  same  as  if  the  condition  had  been  in- 
dorsed upon  the  face  of  the  note;  that  the 
severance  of  the  condition  without  the  con- 
sent or  knowledge  of  the  maker  was  a  materi- 
al alteration  of  the  original  contract  to  his 
prejudice,  and  therefore  the  act  was  forgery; 
that  the  fact  that  the  stub  could  be  easily 
separated  from  the  note  could  make  no  differ- 
ence, as  no  rule  of  law  required  the  maker 
to  anticipate  that  the  payee  would  commit 
a  felony  by  the  alteration. 

There  is  no  contention  made  by  the  appellees 
In  the  Instant  case  that  it  was  the  under- 
standing and  agreement  of  the  original  par- 
ties to  the  notes  in  question  that  they  should 
not  be  negotiated,  nor  Is  there  any  evidence 
in  the  record,  so  far  as  we  can  discover,  that 
the  notes  were  ever  attached  to  any  other 
instrument,  or  that  their  negotiable  nature 
was  in  any  way  conditioned  by  a  contou- 
poraneous  agreement  between  the  itarties. 
Therefore,  even  though  It  should  be  held  that 
the  Tennessee  court  announces  the  true  doc- 
trine with  reference  to  the  state  of  facts 
there  disclosed,  the  principle  has  no  applica- 
tion to  this  case. 

As  the  evidence  of  the  understanding  that 
the  notes  should  be  freely  negotiable,  defend- 
ant testified  that  he  had  paid  the  first  of  the 
series  of  six  notes,  and  had  sent  a  check  in 
payment  of  the  second  note,  but  later  stop- 
ped payment  on  the  check  and  returned  said 
second  note  to  the  plaintiff.  He  further  tes- 
tified that,  as  far  as  possible,  be  had  carried 
out  the  advertising  scheme  provided  for  under 
the  contract  between  him  and  the  advertis- 
ing company,  and  bad  sold  a  number  of  the 
articles  furnished  him  by  the  said  company, 
in  itart  consideration,  at  least,  of  the  notes, 
and  did  not  even  plead  a  tender  to  this  plain- 
tiff of  the  articles  remaining  or  the  value  of 
the  articles  sold.  The  controlling  reason 
he  gives  for  not  paying  the  notes  is  that  he 
was  advised  by  his  attorney  that  the  plan  of 
advertisement  offered  by  the  advertisinig 
company  was  a  lottery  or  a  gambling  scheme. 
However,  even  after  being  so  advised,  the 
evidence  shows  that  the  defendant  proceeded 
to  carry  out  the  plan  provided  for  tn  his 
contract  with  the  advertising  company. 

[4]  We  are  of  the  opinion  that  the  trial 
court  should  have  given  the  peremptory 
instruction  requested,  and  that  therefore  the 
judgment  must  be  reversed.   The  record  show- 


ing that  the  evidence  waa  fully  developed  in 
the  trial,  this  court  feels  impelled  to  enter 
the  Judgment  which  the  trial  court  should 
have  entered  upon  the  verdict  of  the  jury 
under  peremptory  instructions  to  find  for 
plaintiff,  and  therefore  judgmrat  Is  here 
rendered  in  favor  of  appellant  for  the  amount 
of  said  five  notes,  with  legal  interest  from 
maturity  thereof,  and  all  costs  of  suit. 
Reversed  and  rendered. 


OITt  NAT.  BANK  OF  EASTLAND  v.  KIN- 
NElBRErW  et  al.     CNo.  8399.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
June  10, 1916.    On  Motion  for  Re- 
hearing. Nov.  26,  1916.) 

1.  ElxxouTioN  4s>172(2)— InjuifonoN— OnrsB 
To  Pay  Debt. 

In  a  suit  under  Vernon's  Sayiei'  Ann.  Civ. 
St  1914,  art.  4043,  to  restrain  the  sale  of  a 
wife's  separate  property  under  execution  against 
the  hnsband,  the  husband  is  only  a  formal  par- 
ty, and  it  is  not  necessary  that  plsintiffs  offer 
to  pay  the  debt  for  which  the  execution  was 
levied. 

[Ed.  Note. — For  other  cases,  see  Execution. 
Gent.  Dig.  §  624;    Dec.  Dig.  «=>172(2).] 

On  Motion  for  Rehearing. 

2.  Husband  and  Wife  «=>266— Woe's  Sep* 

AKATK     ESTATI!— EVIDENCB— Girr     BY     HUS- 
BAND. 

In  a  suit  to  restrain  the  sale  of  a  wife's 
property  under  execution  against  the  hnsband, 
where  defendant  claimed  that  the  property  was 
the  proceeds  of  a  partnership  and  therefore 
community  property,  evidence  held  sufficient  to 
show  that  tne  husband  had  made  a  nft  to  the 
wife  of  his  community  interest  in  the  money 
with  which  the  land  was  bought,  which  was 
valid  as  against  a  subsequent  creditor  under 
Vernon's  Sayles'  Ann  Civ.  St  1914,  art  8967, 
providing  that  a  gift  is  not  void  as  to  subse- 
quent creditors  though  it  may  be  as  to  prior 
creditors. 

TESd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gg  925-928;  Dec.  Dig.  <8=> 
266.] 

Appeal  from  District  -  Court,  Eastland 
County;  Thomas  L.  Blanton,  Judge. 

Suit  by  Mrs.  Lizzie  Kinnebrew  and  anoth- 
er against  the  City  National  Bank  of  East- 
land to  enjoin  the  sale  of  property  under  a 
levy  of  execution.  From  a  judgment  grant- 
ing perpetual  injunction,  defendant  appeals. 
Affirmed,  and  motion  for  rehearing  denied. 

Earl  Conner,  of  Eastland,  for  appellant. 
J.  R.  Stubblefleld,  of  Eastland,  for  appellees. 

DUNKLIN,  J.  An  execution  Issnetl  on  a 
personal.  Judgment  for  $136.60  rendered 
against  J.  J.  Kinnebrew  In  fbror  of  the  City 
National  Bank  of  Eastland  was  levied  npon 
a  tract  of  land  which  was  claimed  by  Mrs. 
Lizzie  Kinnebrew,  wife  of  J.  J.  Kinnebrew,  as 
her  separate  property.  This  suit  was  insti- 
tuted  by  her,  joined  by  her  husband,  as  plain- 
tiff, against  the  City  National  Bank  of  East- 
land, the  owner  of  the  Judgment,  and  vi.  H. 
House,  the  constable  who  levied  the  writ  of 
execution,  to  enjoin  the  sale  of  the  property 
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under  raid  levy.  ▲  temporary  writ  of  In- 
junction was  Istraed  as  prayed  for,  and  later, 
upon  the  trial  of  the  case  on  its  merits,  the 
Injunction  was  perpetuated,  and  ftom  that 
Judgment  the  defendant  bank  has  prosecuted 
this  appeal. 

Mr.  and  Mrs.  Elnnebrew  had  been  married 
approximately  29  years  at  the  time  of  the 
IcTy  of  the  writ.  Prior  to  her  marriage  she 
owned  a  tract  of  land  which  was  sold  after 
her  marriage  for  the  sum  of  $2,000  and  the 
proceeds  Invested  In  a  gin.  «F.  T.  Crim  was 
a  Joint  purchaser  with  Mrs.  Klnnebrew  of 
the  gin,  and  at  the  time  of  Its  purchase  they 
entered  Into  a  partnership  agreement  for 
the  operation  of  the  gin,  under  the  firm  name 
of  J.  T.  Crim  &  Co.,  by  the  terms  of  which 
Mrs.  Klnnebrew  and  Crim  were  to  share 
equally  the  profits  arising  from  the  opera- 
tion. J.  3.  Elnnebrew  assented  to  that  agree- 
ment under  a  further  agreement  between  all 
of  the  parties  that  he  should  receive  a  salary 
of  $250  per  year  for  his  services  In  assisting 
in  the  operation  of  the  gin,  and  also  such 
profits  as  he  would  be  able  to  realize  from 
the  operation  of  a  com  mill  which  was  run 
as  an  incident  to  the  gin.  It  was  further 
agreed  by  and  between  Mr.  and  Mrs.  Klnne- 
brew that  all  of  the  profits  so  realized  by 
Mrs.  Klnnebrew  should  be  her  separate  prop- 
erty, and  in  compliance  with  that  agreement 
such  profits  were  deposited  to  her  credit  in 
bank.  The  land  upon  which  the  levy  was 
made  in  the  present  suit  was  paid  for  out  of 
the  profits  so  realized  by  Mrs.  Klnnebrew 
during  several  years'  operation  of  the  gin, 
and  the  last  payment  made  thereon  was  on 
October  17,  1909,  while  the  Judgment  upon 
which  the  writ  of  execution  in  the  present 
suit  was  Issued  was  rendered  November  30, 
1914.  The  deed  recites  a  cash  consideration 
of  $3,160,  paid  by  Mrs.  Klnnebrew  out  of  her 
sole  and  separate  estate,  and  the  assumption 
of  the  payment  out  of  her  separate  estate  of 
an  outstanding  indebtedness  of  $1,000,  against 
the  land  secured  by  lien  in  favor  of  the  Land 
Mortgage  Company  of  Texas,  and  the  con- 
'reyance  was  to  her  for  her  separate  use. 

No  contention  is  made  In  the  present  suit 
that  the  debt  of  J.  J.  Klnnebrew,  which  rip- 
ened Into  the  Judgment  uiNin  which  the  ex- 
ecution was  Issued,  was  Incurred  prior  to  the 
last  payment  made  by  Mrs.  Klnnebrew  for 
the  land  In  controversy.  The  statement  is 
made  in  appellee's  brief  that  said  Judgment 
was  for  an  indebtedness  which  accrued  dur- 
ing the  two  years  next  preceding  the  filing 
of  the  suit  on  July  13,  1915;  but  we  have 
been  unable  to  verify  the  correctness  of  that 
statement  from  the  reference  given  in  the 
brief  to  the  statement  of  facts. 

Appellant  has  dted  many  cases,  such  as 
Oreen  v.  Ferguson,  62  Tex.  525,  Miller  v. 
Marx,  66  Tex.  132,  and  Kellett  v.  Trice,  95 
Tex.  170,  66  S.  W.  61,  announcing  the  gen- 
eral rule  that  the  wife  Is  incapable  of  enter- 
ing Into  a  legally  binding  partnership  for 


the  Conduct  of  a  mercantile  business,  and 
thereby  acquire  In  her  separate  right  the 
profits  arising  therefrom;  and  the  further 
rule  that  the  husband  and  wife  cannot  by 
their  agreements  alter  the  character  given  to 
property  by  the  law  as  applied  to  the  facts 
under  which  it  is  acquired.  Notwithstanding 
those  rules,  it  is  quite  evident  from  the  rec- 
ord In  the  present  suit  that  the  acts  of  J.  J. 
Klnnebrew  in  depositing  the  profits  arising 
from  the  operation  of  the  gin  to  the  credit 
of  bis  wife  in  bank,  the  payment  of  those 
profits  to  the  vendor  of  the  land  in  contro- 
versy as  a  consideration  for  such  deed,  and 
the  taking  of  the  deed  in  his  wife's  name, 
stipulating  that  the  title  so  acquired  was  for 
the  sole  and  separate  use  of  his  wife,  amount- 
ed in  law,  at  all  events,  to  a  legally  binding 
gift  of  any  community  Interest  he  might 
hare  had  in  the  funds  so  paid  for  the  land, 
and  in  the  land  itself.  And,  in  the  absence 
of  any  showing  In  the  statement  of  facts  that 
the  debt  for  which  the  bank's  Judgment  was 
rendered  accrued  prior  to  such  gift,  the  bank 
can  have  no  right  to  question  the  validity  of 
such  a  gift,  even  though  it  should  be  said, 
as  contended  by  the  appellant,  that  at  the 
time  of  such  conveyance  Klnnebrew  owed 
other  debts  which  he  was  unable  to  pay,  and 
that  the  finding  of  the  Jury  that  he  was  then 
solvent  is  not  supported  by  the  evidence.  3 
Vernon's  Sayles'  Texas  Civil  Statutes,  art 
8967. 

From  the  foregoing  conclusions  it  follows 
that  appellant's  second,  third,  fourth,  fifth, 
sixth,  seventh,  and  eighth  assignments  are 
overruled;  all  of  said  assignments  being 
predicated  upon  the  assumption  that  Mrs. 
Klnnebrew's  part  of  the  proceeds  arising 
from  the  operation  of  the  gin  and  the  land 
purchased  therewith  necessarily  were  com- 
munity property  of  herself  and  her  husband, 
and  that  the  prior  agreement  between  her 
and  her  husband  that  the  same  should  be- 
come her  separate  property  would  have  no 
legal  effect  to  make' them  so. 

[1]  By  another  assignment  it  is  insisted 
that  neither  Mrs.  Klnnebrew  nor  her  husband 
could  maintain  the  present  suit  for  the 
equitable  relief  by  injunction  without  first 
offering  to  pay  the  Judgment  upon  which  the 
execution  was  levied.  Authorities  such  as 
Shannon  v.  Hay,  163  S.  W.  360,  and  Seymour 
V.  Hill,  67  Tex.  387,  3  8.  W.  313,  dted  in  sup- 
port of  that  contention,  have  no  application 
to  the  present  suit  The  Judgment  upon 
which  execution  was  issued  was  against  J.  J. 
Klnnebrew  and  was  not  against  Mrs.  Lrlzzie 
Klnnebrew.  J.  J.  Klnnebrew  was  the  plain- 
tiff In  the  suit  but  be  was  Joined  pro  forma 
with  his  wife,  who  was  really  the  party  In 
Interest,  and  It  Is  quite  clear  that  she  had 
the  right  to  an  injunction  to  restrain  the 
sale  of  her  separate  property  to  satisfy  her 
husband's  debt  without  offering  to  pay  such 
debt  Vernon's  Sayles'  Texas  Civil  Statutes, 
art  4643;  City  of  Brownwoc^  ^Brown  Tel- 
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egrapb  &  Telephone  Co.,  162  S.  W.  71S,  and 
authorities  there  dted. 

For  the  reasons  Indicated,  the  Judgment  Is 
afflrined. 

On  Motion  for  Rehearing. 

[2]  In  our  opinion  upon  original  hearing 
we  did  not  Intend  to  hold  that  the  acta  of 
J.  J.  Kinnebrew-ln  depositing  the  proceeds 
arising  from  the  operation  of  the  gin  in  bank 
to  his  wife's  credit,  and  the  taking  of  the 
deed  in  his  wife's  name  containing  the  re- 
cital that  it  was  for  the  separate  use  of  his 
wife,  constituted  a  gift  as  a  question  of  law ; 
but  we  meant  only  that  such  acts,  in  connec- 
tion with  other  facts  and  circumstances  in 
evidence,  were  sufficient  to  support  a  finding 
of  such  a  gift. 

With  this  correction,  the  motion  for  re- 
hearing is  overruled. 


PENCE  V.  GALVESTON,  H.  ft  S.  A.  KY.  CO. 
(No.  637.) 

(Court  of  Civil  Appeals  of  Texas.    M  Paso. 
Dec.  7, 1016.    Rehearing  Denied  Jan.  6, 1917.) 

L  Railboads  «=j113(5)—Maintenancb— Lia- 
bility FOB  Injubiks. 
Under  Rev.  St  1911,  art.  6495,  providing 
that  a  railroad  shall  not  construct  a  roadl>ed 
without  the  necessary  culverts  or  sluices,  as  the 
natural  lay  of  the  land  requires,  for  the  neces- 
sary drainage  thereof,  defendant  railroad  would 
be  responsible  to  plaintiff  in  damages  for  destruc- 
tion of  his  property  by  filling  of  the  basement 
in  his  house  with  water  if  caused  by  defendant's 
&ilnre  to  constrnct  the  proper  culverts,  or  sluic- 
es, through  its  embankment,  necessary  to  pass 
on  surface  water  falling  on  higher  grounds  as 
it  would  have  flowed  but  for  obstruction. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  {  357;   Dec.  Dig.  4=9118(5).] 

2.  RAIUtOADS     «=9ll4(4)—MAINTBNAN0B— Ac- 
tions—EvinENCB—STTBTICIENCT. 

In  action  against  a  railroad  for  damages 
caused  by  the  flooding  of  plaintiff's  basement 
by  surface  water,  collected  and  diverted  from  its 
natural  course  by  defendant's  elevated  roadbed, 
evidence  held  suificient  to  take  the  question  of 
defendant's  failure  to  provide  proper  culverts  or 
sluices,  as  required  by  Rev.  St.  1911,  art.  6495, 
to  jury. 

[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  i  871 ;   Dec.  Dig.  <»s>114(4).] 

3.  Railboads  «=3ll3(6)— Gonstbuotion— Lia- 
BiLiTT  roB  Injubiks. 

As  defendant  railroad's  liability  to  the  plain- 
tiff for  damages  suffered  by  flooding  of  bis  base- 
ment by  surface  water  must  be  by  reason  of  the 
failure  of  the  defendant  to  ccmstruct  proper  cul- 
verts and  sluices  in  accordance  with  Rev.  St. 
1911,  art.  6495,  it  owed  no  duty  to  notify  plain- 
tiff that  an  opening  bad  been  washed  out  through 
its  roadbed,  or  that  the  opening  had  been  cribbed 
up,  or  that  it  intended  to  put  a  culvert  under 
its  roadbed  at  any  point  at  any  time. 

[Hid.   Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  {  867;  Dec.  Dig.  «=>113(5).] 

4.  Railboads   «=>114(1)—Maintbnanob— Ac- 
tion—Plbadino. 

In  an  action  against  a  railroad  for  damages 
caused  by  flooding  of  plaintiff's  basement  by  sur- 
face water,  allegations  that  the  damage  was  sus- 
tained by  reason  of  defendant's  failure  to  con- 
struct necessary  culverts  under  its  elevated  road- 


bed, thereby  collecting  and  retaining  water  in 
such  large  quantities  that  it  flowed  through  a 
culvert  to  plaintiff's  house,  filling  his  basement 
with  water  and  caused  damage,  and  that  by 
construction  of  its  elevated  roadbed  defendant 
interfered  with  the  natural  flow  of  rainfall  caus- 
ing the  water  to  collect  in  large  quantities  in- 
stead of  flowing  off  in  its  natural  course,  and 
that  the  waters  were  thus  caught  and  caused 
to  flow  through  a  culvert  under  the  roadt>ed  in 
such  quantity  as  to  flood  plaintiff's  basement 
causing  damage,  although  indefinitely  stated  and 
confused  by  failure  to  separate  the  two  counts 
and  pleading  of  immaterial  facts,  were  sufficient 
in  the  absence  of  special  exceptions,  to  state  a 
failure  of  the  duty  enjoined  by  Rev.  St  1911, 
art.  6496. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  368;    Dec.  Dig.  <S=114(1).] 

Error  from  District  C!ourt,  El  Paso  Coun- 
ty;  P.  R.  Price,  Judge. 

Suit  by  George  Pence  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

J.  A.  Buckler,  of  El  Paso,  for  plaintiff  in 
error.  Beall,  Kemp  &  Nagle,  of  El  Paso,  and 
Baker,  Botts,  Parker  &  Garwood,  of  Houston, 
for  defendant  in  error. 

WALTHALL,  J.  This  suit  was  brought  by 
George  Pence  against  the  Galveston,  Harrls- 
burg ft  San  Antonio  Railway  Company,  to 
recover  damages  alleged  to  have  been  sns- 
talned  by  him  by  reason  of  the  company's 
failure  to  construct  necessary  culverts  under 
Its  elevated  roadbed  and  track,  thereby 
collecting  and  retaining  the  waters  that  nat- 
urally flowed  down  to  said  roadbed,  from  the 
north  side  of  its  track  in  such  large  quantity 
that,  when  it  reached  a  culvert  placed  under 
its  said  roadbed  by  the  company,  it  flowed 
through  said  culvert  and  down  to  platntifTs 
house,  situated  on  the  south  side  of  said 
roadbed,  filling  his  basement  with  water  to 
the  depth  of  several  feet,  thereby  destroying 
certain  merchandise  stowed  In  said  basement 
Plaintiff  alleged  that  by  the  construction  of 
its  elevated  roadbed  and  tracks,  It  so  inter- 
fered with  the  natural  flow  of  the  rainfall 
upon  the  higher  ground  on  the  north  side  as 
to  cause  the  water  to  collect  In  large  bodies 
on  the  north  side  of  said  roadbed.  Instead  of 
flowing  off  in  its  natural  course  and  spread 
itself  over  a  large  area  of  ground  to  the 
south  and  southeast  of  said  track;  that  the 
waters  were  thus  caught  and  retained  by 
said  elevated  roadbed,  and  caused  to  flow 
into  and  through  a  culvert  placed  under  its 
roadbed  in  such  quantity  that  it  flowed  into 
his  basement,  causing  the  damage  complain- 
ed of.  Defendant  answered  by  general  de- 
murrer and  general  denial.  The  court  heard 
the  evidence  and  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  defendant 
The  only  question  presented  on  this  appeal  is 
the  sufficiency  of  the  evidence  to  take  the 
case  to  the  Jury.  The  evidence  amply  shows 
that  plaintiff  sustained  the  damage  alleged, 
and  that  it  was  caused  by  tlie  water  filling 
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bis  baaement  to  the  ext«it  of  seTeral  feet. 
On  the  Issue  as  to  the  defendant's  liability 
for  the  damage  sustained,  the  evidence,  in 
part,  is  as  follows:  !rhe  plaintiff  testified  in 
part; 

"Daring  the  time  I  lired  there,  prior  to  that, 
there  had  never  been  any  floods  a£fecting  my 
house.  There  waa  no  difference  in  the  location 
and  elevation  of  the  streets  prior  to  that  time 
and  the  time  I  lived  there.  *  •  •  The  next 
morning  I  went  out  to  ti7  to  find  out  where  the 
water  came  from,  to  find  out  what'  was  the  cause 
of  it,  and  I  followed  the  water  up — there  was 
still  a  lake  of  water  there.  I  went  across  the 
street  and  found  out  where  it  came  from.  I 
foond  a  cribbed-np  condition  of  the  Southern 
Pacific  track,  ties  on  either  side  the  Galveston, 
Harrisburg  &  San  Antonio  track  and  I  found 
the  water  had  come  through  there.  I  don't  know 
of  any  other  place  along  the  track  up  there  where 
it  could  have  come  through.  Yes ;  I  found  iJie 
culvert  under  the  main  line  cribbed  up.  The 
cribbed-up  culvert  was  a  uniform  size,  cribbed 
up  with  ties,  an  opening  of  something  less  than 
the  present  opening,  and  it  was  probably  4  feet 
wide  and  4  feet  high  or  more.  There  is  a  per- 
manent bridge  there  now,  10  or  12  feet  long  and 
about  4  feet  high.  I  am  familiar  with  the  con- 
struction through  that  part  of  the  town.  •  •  • 
There  is  a  network  of  tracks  just  at  the  west  end 
of  the  El  Paso  &  Southwestern  tracks.  They 
have  a  board  fence  across  the  end  of  their  prop- 
erty there,  and  between  that  board  fence  and 
the  brickyard  there  on  Dallas  street  there  la  a 
network  of  various  tracks;  the  main  line  of 
the  Galveston,  Harrisburg  &  San  Antonio's  track 
is  laid  on  an  elevated  roadbed,  beginning,  say, 
200  yards  west  of  the  culvert,  or  more;  it  is 
elevated  more  or  less  4  feet  higher  than  the  land 
below  it.  I  have  known  that  ^art  of  defendant's 
road  about  26  years.  Tes,  prior  to  this  flood  I 
had  olwerved  accumulated  Dodies  of  water  on 
the  north  side  of  the  track  at  various  times,  in 
fact,  every  time  it  comes  a  rain  I  noticed  it 
there;  it  filled  up  the  low  places  and  stood  there, 
and  there  was  constantly  water  there  during  the 
rainy  season,  in  more  than  in  one  place,  in  vari- 
ous places  around  the  area  where  the  tracks 
are.  •  *  *  The  water  came  in  quantity,  and 
raised  very  rapidly  around  my  house." 

Photographs  were  introduced  and  plaintUt 
testified,  explaining  points  shown  in  them. 
Testifying  further,  he  said: 

"Picture  No.  6  shows  the  north  side  of  the 
track,  showing  the  conditions  of  the  grades  and 
the  places  that  the  water  accumulates  here  be- 
tween the  var'ous  tracks,  and  shows  the  west 
end  of  the  Southwestern  shops,  and  the  water 
runs  towards  that  end  of  that  fence ;  being  the 
south,  end  of  that  north  and  south  fence,  and 
fnxn  there  all  up  in  here  is  where  the  water 
accumulates,  and  shows  the  grade  higher,  and 
shows  the  low  ground  where  the  water  is  held. 
This  culvert  was  within  20  or  30  feet  of  this 
El  Paso  &  Southwestern  fence." 

The  United  States  Weather  Bureau  report 
for  the  month  was  Introduced,  showing  the 
greatest  rainfall  In  24  consecutive  hours  to  be 
2.06  inches. 
Plaintiff,  testifying  further,  said: 
"I  had  lived  down  there  five  years  prior  to 
1914.  •  •  •  During  the  time  I  lived  there 
there  had  never  been  any  floods  over  that  land. 
*  *  *  The  main  track  was  the  same  height 
ever  since  I  have  known  it.  *  •  •  The 
natural  drain  in  all  this  country  is  from  the 
foothills  toward  the  riveK  •  •  •  There  is  no 
depression  on  the  inside  of  my  fence;  it  is 
abont  the  same  ell  along  there.  *  *  *  I  went 
out  to  that  opening  and  it  was  cribbed  up ;  a  lot 
of  water  had  passed  through  there,  and  the  rail- 
toad  section  men  had  cribbed  it  up.    I  went  out 


to  see  some  time  in  the  forenoon  of  the  next  day. 
*  *  *  I  traced  the  source  of  the  water  to  find 
out  how  it  got  in  there.  It  came  through  that , 
place.  It  ran  to  the  cribbing,  I  found,  on  the 
north  side  of  the  track  from  town— I  suppose 
from  the  streets  in  town.  I  saw  where  it  came 
from  the  north  side  of  the  Galveston  Harris- 
burg tracks.  It  came  down  Dallas  street,  the 
regular  source ;  it  is  the  regular  drain  there.  I 
went  up  to  Dallas  street." 

F.  B.  Stnart  testified: 

"Since  I  have  been  there  (the  Atlas  Brick 
Company  plant)  I  have  noticed  water  standing 
north  of  the  Galveston,  Harrisburg  &  San  An- 
tonio track,  immediately  east  of  Dallas  street, 
by  our  plant  there.  It  emended  up  to  the  corner 
of  the  fence  of  the  Southwestern  yards.  I  have 
seen  water  standing  there  many  times.  I  have 
seen  it  probably  3  feet  deep  there ;  I  don't  know 
exactly.  It  ran  over  the  track  there.  The  wa- 
ter comes  down  Dallas  street  there  and  runs 
around  our  plant,  and  runs  over  the  Galveston, 
Harrisburg  &  San  Antonio  track  and  also  the 
Southwestern  track  that  connects  the  Southern 
Pacific  with  the  Southwestern.  I  have  seen  it 
do  that  when  the  train  is  sufficient,  when  they 
have  a  flood  in  the  northern  part  of  the  town. 
The  water  ran  over  the  Galveston,  Harrisburg  & 
San  Antonio  track  right  in  that  immediate 
neighborhood." 

Speaking  In  reference  to  a  blueprint  of- 
fered in  evidence,  the  witness  Stnart,  after 
locating  certain  culverts  In  the  track  of  the 
Southwestern,   said: 

"The  Southwestern  has  a  drainage  under  its 
tracks  so  the  water  would  come  down  the  Gal- 
veston, Harrisburg  &  San  Antonio  tracks.  1 
have  seen  water  come  down  here  and  run  around 
over  this  track  here,  right  here  and  here.  I  have 
seen  this  washed  out  so  the  trains  could  not  pass 
over  it.  The  trend  of  the  water  would  be  down 
this  way;  it  could  not  come  from  this  way  I 
am  quite  sure." 

Lee  H.  Omdoiff,  speaking  of  the  P^oe 
place,  said: 

"It  was  flooded  last  year  by  water  from  the 
north.  It  has  been  flooded  three  times  since  the 
culvert  was  put  in  over  there.  •  •  •  That 
property  has  not  been  flooded  for  ten  years  prior 
to  1914,  before  this  culvert  was  cut  under  the 
main  track  of  the  Galveston,  Harrisburg  &  San 
Antonio.  •  •  •  That  is  a  low  part  of  town 
down  there.  If  the  railroad  was  not  there,  I 
think  the  water  would  run  across  the  whole 
country.  •  •  •  If  the  railroad  were  not 
there,  the  water  would  go  over  the  whole  coun- 
try. •  •  •  xhe  natural  tendency  is  from 
the  foothills  to  the  river." 

Article  6495,  Revised  Statutes  1911,  pro- 
vides: 

"In  no  case  shall  any  railroad  •  *  *  con- 
struct a  roadbed  without  first  constructing  the 
necessary  culverts  or  sluices,  as  the  natural  lay 
of  the  land  requires,  for  the  necessary  drainage 
thereof." 

[1  ]  If  the  evidence  qaoted  was  sufficient  to 
show,  prima  fade,  the  construction  or  main- 
tenance by  defendant  of  an  embankment 
along  its  right  of  way  constituting  its  road- 
bed, which  obstructed  the  natural  flow  of 
the  surface  waters  falling  on  the  higher 
ground  on  the  north  side  of  its  tracks  and 
roadbed,  and  thereby  caused  to  be  diverted 
from  its  natural  course,  as  the  lay  of  the 
land  on  the  north  side  requires  and  collected 
in  such  quantity  from  want  of  necessary  cul- 
verts or  sluices,  as  to  break  through  Its 
roadbed,  or  to  flow  through  a- cnlvertg  or 
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sluice  constructed  under  Its  roadbed  and  to 
run  down  on  the  soutb  side  of  Its  tracks  in 
such  volume  as  to  fill  plaintiff's  basement 
and  cause  the  Injury  complained  of,  the  de- 
fendant would  be  liable  In  damages  to  plain' 
tiff  therefor.  It  has  long  been  the  law  that  If 
a  railway  company  falls  to  construct  the 
proper  culverts,  or  sluices,  necessary  to  pass 
off  the  surface  water  falling  on  higher 
grounds,  in  the  direction  the  water  would 
have  flowed  but  for  said  embankment  or  ob- 
struction, it  Is  responsible  for  the  damage  In- 
curred by  such  failure.  G.,  C.  &  8.  F.  R.  R. 
Co.  ▼.  Helsley,  62  Tex.  593;  Q.,  0.  &  S.  F.  E. 
R.  Co.  T.  HolUday,  65  Tex.  512;  RaUway  v. 
Donahoo,  69  Tex.  128;  Railway  v.  Talt,  63 
Tex.  223;  6.,  H.  &  S.  A.  Ry.  Co.  t.  Rlggs, 
107  S.  W.  689;  Fentlman  ▼.  A.,  T.  ft  S.  F. 
Ry.  Co.,  44  Tex.  Civ.  App.  4B6,  98  S.  W.  939 ; 
Texas  ft  Pacific  Ry.  Co.  t.  O'Mahoney,  SO  S. 
W.  1049. 

[2]  We  believe  that  the  evidence  quoted, 
and  other  evidence  In  the  record  somewhat 
similar  but  in  different  language,  sufficient  to 
require  that  the  case  be  submitted  to  the  jury 
on  the  facts  suggested. 

In  view  of  another  trial,  we  think  it  well 
to  pass  upon  some  features  of  appellant's 
cause  of  action  as  pleaded  and  Insisted  upon 
in  this  appeal. 

[S]  We  are  of  the  opinion  that  the  ietend- 
ant  did  not  owe  to  plaintiff  the  duty  of  noti- 
fying plaintiff  that  an  opening  had  been 
washed  out  through  its  roadbed,  or  that  the 
opening  had  been  cribbed  up,  or  that  defend- 
ant Intended  to  put  a  culvert  under  its  road- 
bed at  any  point  at  any  time.  If  defendant 
was  liable  to  plaintiff  for  any  of  the  damages 
suffered,  it  must  have  been  by  reason  of  the 
failure  to  perform  the  duty  enjoined  upon 
it  by  the  statute  and  authorities  above 
quoted. 

[4]  PlalntUTs  cause  of  action,  whether  un- 
der the  statute,  or  Independent  of  the  stat- 
ute. Is  rather  indefinitely  stated,  and  confus- 
ed by  not  separating  the  two  counts  and  by 
pleading  immaterial  facts,  but  we  are  In- 
clined to  think  It  sufficient,  in  the  absence 
of  spedal  exceptions  to  state  a  failure  to 
discharge  the  duty  enjoined  by  the  article  of 
the  statute  quoted. 

For  reasons  stated,  the  cause  Is  reversed 
and  remanded. 


OARRANZA  v.  HICKS  et  aL 

(So.  6764.) 

(C!onrt  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  20,  1916.) 

L   CONTBACTS    «=>141(2)  —  IlXBaALITT  —  BVI« 
DENCE— DE1OI.ABATION8. 

In  an  action  by  the  head  of  a  taction  in  a 
foreign  state  to  recover  money  intended  for  the 
purchase  of  arms  which  had  been  intrusted  to 
an  agent,  who  proved  to  be  a  spy  of  another 
faction,  and  who  turned  the  money  over  to  a 
United  States  secret  service  officer,  it  was  not 
error  to  exclude  declarations  of  the  agent  to  the 
secret  service  officer  that  he  received  the  mon- 


ey from  the  commander  of  (»e  of  idaintiff's 
armies,  and  from  other  adherents  of  plaintiff, 
since  such  declarations  did  not  establiui  plain- 
ttfTs  right  to  the  money. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1785;    Dec.  Dig.  •8=9141(2).] 

2.  iNTXaPrXAOEB  «=9S2— JUDOIOCKT— Neithkb 

Partt  Entitlkd. 
Where,  in  an  action  to  recover  money,  the 
defendant  disclaims  any  interest  in  the  money 
and  an  intervener  claims  it,  but  neither  plain- 
tiff nor  intervener  establishes  title,  the  money 
should  be  left  in  the  hands  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  H  72,  73;   Dec  Dig.  <8=>32.J 

3.  CoNTBACTS     9=>13S(3)— lUXQAL    TBARSAO- 

TioN— Relief  ox  Pabtixs. 
The  head  of  a  faction  in  a  foreign  state 
cannot  recover  monesy,  Intrusted  to  an  agent  to 
buy  arms  in  the  United  States  contrary  to  the 
president's  proclamation,  from  a  secret  service 
officer  to  whom  the  agent  delivered  it. 

[Ed.  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  §|  688,  689;    Dec.  Dig.  «=9l38(3).] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Action  by  T.  Carranza  against  Robert  Ii. 
Barnes,  to  recover  a  sum  of  money,  In  which 
Marshall  Hicks  intervened  as  a  claimant. 
From  a  Judgment  awarding  the  fund  to  the 
Intervener,  plaintiff  appeals.    Affirmed. 

R.  Ii.  Edwards  and  Haltom  &  Haltom,  all 
of  San  Antonio,  for  appellant.  Hicks,  Hicks, 
Teagarden  ft  Dickson,  of  Saa  Antonio,  for 
appellee. 

FLY,  0.  J.  The  appellant,  describing  him- 
self as  a  citizen  of  Coahulla,  In  the  republic 
of  Mexico,  and  as  recognized  "First  Chief 
of  the  Constitutionalist  Party  of  the  Republic 
of  Mexico,"  Instituted  this  suit  against  Rob- 
ert Ii.  Barnes,  a  refsident  of  Bexar  county, 
Tex.,  to  recover  1,460  i)esos,  Mexican  money 
of  the  value  of  $726  In  the  money  of  the  Unit- 
ed States,  claiming  to  be  the  owner  of  the 
same  by  virtue  of  his  position  in  Mexico.  R. 
Ii.  Barnes  answered  that  the  money  in  ques- 
tion Is  on  deposit  In  a  Houston  bank,  sub- 
ject to  his  control  and  disposition;  that  it 
came  into  bis  pomseaaUm  in  performance  of 
his  duties  as  a  special  agent  of  the  Bureau 
of  Investigation  of  the  Department  of  Justice 
of  the  United  States;  that  the  money  was 
delivered  to  him  by  one  M.  M.  Mtrando  to 
be  used  as  evidence  In  the  possible  prosecu- 
tion of  parties  for  violation  of  the  neutrality 
laws  of  this  country,  and  that  be  was  willing 
to  deliver  the  money  into  the  registry  of 
the  court  He  also  alleged  that  MarshaU 
Hicks  was  asserting  a  claim  to  the  money, 
and  prayed  that  he  be  made  a  party  to  the 
suit.  Hicks  intervened  In  the  suit,  claiming 
that  he  bought  the  pesos  from  MIrando  and 
paid  a  valuable  consideration  therefor.  The 
cause  was  tried,  without  a  Jury,  and  Judg- 
ment rendered  in  favor  of  Marshall  Hicks 
for  the  1,450  pesos,  and  that  appellant  pay 
all  costs  of  suit. 

The  evidence  shows  that  M.  U.  Hlrando 
placed  the  money  in  the  possession  of  Barnes 
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to  be  aaed  as  evidence  In  any  criminal  pros- 
«cntlon  thereafter  Instituted  against  per- 
song  furnishing  the  mqney  to  Mlrando,  for 
violating  a  proclamation  of  the  President 
of  the  United  States,  prohibiting  the  exporta- 
tion of  arms  and  ammunition  Into  Mexico 
from  this  country.  No  Indictment  was  re- 
tained against  the  parties,  and  the  money 
lemained  In  the  possession  of  Barnes,  who 
disclaimed  any  Interest  in  the  same.  It  was 
also  shown  that  V.  Oarranza  was  at  that 
time  at  the  head  of  a  faction  In  Mexico,  and 
was  caUed  "First  Chief."  MarshaU  Blcks 
testified  that  on  September  30,  1013,  Mlrando 
Bold  and  assigned  to  him  the  1,450  pesos,  for 
a  consideration  of  over  $200  In  United  States 
money.  He  also  stated  that  he  was  at  that 
time  in  the  employ  of  the  Huerta  govem- 
ment  In  Mexico,  as  an  attorney  at  law,  and 
that  he  knew  that  Mlrando  was  In  the  secret 
service  of  the  Huerta  goTemment,  and  that 
Mlrando  told  him  that  by  pretending  to  be 
against  the  Huerta  government,  be  had  In- 
duced enemies  of  that  government  to  let  him 
have  the  1,460  pesos  under  pretense  that  he 
would  use  the  same  to  purchase  arms  and 
ammunition  to  be  sent  Into  Mexico  and  used 
against  the  Huerta  government  Mlrando 
also  told  Hicks  that  he  had  placed  the  pesos 
Id  the  possession  of  Barnes,  to  be  used  In 
prosecuting  the  parties  from  whom  he  had 
obtained  it 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  in  refusing  to  allow 
Barnes  to  testify  what  Mlrando  told  him  as 
to  how  he  came  Into  possession  of  the  money. 
The  excluded  statement  of  Mlrando  Is  prac- 
tically the  same  as  the  statement  made  to 
Hicks,  except  that  there  Is  a  general  state- 
ment that  he  had  received  the  money  from  the 
officers  and  agents  of  the  Carranza  faction, 
followed  by  the  statement  that  1,000  pesos 
had  been  received  from  Gen.  Blanco,  a  gener- 
al in  the  Constitutionalist  army  of  Mexico, 
and  that  the  remaining  450  pesos  had  been 
delivered  to  Mlrando  by  friends  and  agents 
of  the  Carranza  army  at  Mercedes,  Tex. 
That  evidence.  If  it  had  been  admitted,  would 
not  have  connected  the  "First  Chief  with  the 
ownership  or  right  to  possession  of  money 
given  by  Gen.  Blanco  and  friends  and  agents 
of  the  Carranza  army  In  Texas.  It  did  not 
tend  to  show  that  the  money  belonged  to 
Carranza,  or  that  he  could  assert,  as  did  the 
French  king,  "I  am  the  State,"  and  had  the 
ownership  of  all  the  money  <^  his  foUowers 
in  Mexico  and  Us  friends  In  Texas.  The 
statement  of  Mlrando  had  no  probative  force 
in  establishing  the  claim  of  appellant  to  the 
money.  Its  only  tendency  was  to  show 
that  Mlrando  by  fraud  and  deceit  obtained 
money  from  the  adherents  of  a  certain  Mexi- 
can faction  to  buy  arms  to  be  used  against 
another  faction.  His  statement  did  not  show 
that  he  obtained  money  belonging  to  appel- 
lant, or  over  which  he  had  any  control  what- 


ever, nie  presumption  Is  that  Gen.  IJacio 
Blanco  gave  his  own  1,000  pesos  to  Mlrando, 
and  that  the  friends  of  Carranza  at  Mercedes 
gave  their  own  450  pesos  to  Mlrando.  No 
right,  title,  or  interest  In  the  money  was 
shown  to  be  held  at  any  time  by  appellant 

The  bill  of  exceptions  reserved  to  the  ex- 
clusion of  the  statements  of  Mlrando  does 
not  disclose  that  Mlrando  ever  told  Barnes 
that  the  money  belonged  to  the  government 
of  Mexico,  as  Is  stated  in  the  brief.  It  would 
have  taken  a  more  reckless  man,  perhaps, 
than  Mlrando  to  have  been  willing  to  say  that 
there  was  any  government  In  Mexico  In  1913, 
and  to  locate  It  on  the  map.  Of  course  Mlran- 
do has  departed  this  life,  as  would  be  the 
natural  result  in  the  long  ran  to  any  man 
following  Ills  occupation  In  Mexico. 

[2]  There  is  but  the  one  assignment  of  error 
presented  by  appellant,  and  B.  L.  Barnes 
has  not  ai^iealed  from  the  Judgment,  and 
there  is  therefore  no  assignment  of  error 
questioning  the  right  of  Marshall  Hicks  to 
the  money.  In  fact,  appellant  advised  the 
court,  who  seemed  to  doubt  the  right  of  either 
appellant  or  Intervener  to  recover  the  money, 
that  he  should  render  Judgment  for  one  of 
them.  This  court  does  not  commit  Itself  to 
the  proposition  that  the  two  parties  could 
dispose  of  property  to  which  neither  may 
have  shown  a  title.  In  that  event,  the  money 
should  have  been  left  in  the  hands  of  the 
bailee  to  whom  It  had  been  committed.  The 
right  of  Intervener  to  the  money  not  being 
questioned  In  this  court  we  are  not  called 
upon  to  express  an  opinion  on  the  same. 

[3]  Even  though  appellant  had  shown,  as 
he  did  not,  that  he  had  the  right  to  the  money, 
the  courts  of  Texas  would  not  enforce  his 
right  thereto  because  the  possession  of  the 
money  by  Mlrando  grew  out  of  an  illegal 
agreement  to  violate  the  laws  of  this  country 
and  override  the  proclamation  of  Its  Presi- 
dent. Courts  will  not  enforce  contracts  made 
in  violation  of  law,  or  relieve  the  parties 
thereto,  but  will  leave  them  In  the  position 
in  which  they  liave  placed  themselves. 

The  Judgment  Is  affirmed. 


BLOOH  V.  RIO  GRANDB  YAULEY  BANK 
&  TRUST  CO.    (No.  641.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Dec.  7,  1916.     Bebearing  Denied 

Jan.  B,  1917.) 

1.  Bnxa  ANo  Notes  «3>74— Acceftanck  or 
BiLi,  OF  Exchange. 
Where  drafts  were  presented  to,  and  accept- 
ed by,  the  defendant,  there  was  a  primary  con- 
tract between  him  and  the  owner  of  the  drafts, 
and  he  became  absolutely  liable,  regardless  of 
the  question  whether  or  not  the  payee  in  the 
drafts  was  alive  or  dead  when  they  were  drawn. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  125.  126.  128,  130-185, 
137-141;  Dec  Dig.  <8=»74.) 
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2.  Bills  and  Notes  «=>4e7(2)— Plbadino — 
Complaint— Sufficiency. 

In  an  action  against  the  drawee  of  drafts,  an 
allegation  that  the  drafts  were  indorsed  and 
delivered  by  the  owner  is  a  sufScient  allegation 
of  a  legal  indorsement  without  allegation  of  the 
name  of  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1481-1487,  1490,  1491; 
Dec  Dig.  «=»467(2).] 

3.  Bills  and  Notes  (8=»485— Plbadino. 

Under  the  direct  provisions  of  Rev.  St.  1911, 
art.  588,  in  an  action  against  the  drawee  of  a 
bill  of  exchange,  in  the  absence  of  a  sworn 
plea  raising  any  issue  as  to  the  genuineness  of 
the  indorsements,  it  was  not  necessary  to  offer 
any  proof  to  support  the  allegations  that  the 
drafts  bad  been  indorsed  and  delivered. 

[Ed.  Mote.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1542-1554;  Dec.  Dig.  «=» 
485 ;   Pleading,  Cent.  Dig.  g§  866,  875.] 

4.  Bills   and   Notes   €=>467(2)i— Pi«adino— 
FoBEioN  Laws. 

The  holder  of  drafts  belonging  to  the  estate 
of  a  foreign  administrator  and  indorsed  by  the 
latter  can  maintain  a  suit  on  the  drafts  in  the 
courts  of  Texas  without  alleging  the  administra- 
tion laws  of  the  foreign  country  or  state. 

[Ed.   Note.— For  other   cases,    see   Bills   and 
Notes,   Cent.   Dig.   U  1481-1487,   1490,   1491; 
Dec.  Dig.  «=»467(2).] 
6.  Bn.L8  AND  Notes  «=»489(2)— Acceptance 

OF  Bill  of  Exchange— Pleading — Pboof. 
In  an  action  against  the  drawee  of  a  draft, 
where  the  pleading  does  not  state  whether  the 
acceptance  was  oral  or  in  writing,  it  is  permissi- 
ble to  prove  either  a  verbal  or  a  written  accept- 
ance. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1588,  1589:  Dec.  Dig.  «=> 
489(2);  Pleading,  Cent  Dig.  1 1327.] 

Error  from  El  Paso  County  Court;  Adrian 
Pool,  Judge. 

Suit  by  the  Rio  Orandb  Valley  Bank  & 
Trust  Company  against  Herman  Bloch.  Judg- 
ment for  plaintiff,  and  defendant  bringu  er- 
ror.   Affirmed. 

Jno.  T.  Hill,  of  En  Paso,  for  plaintiff  in  er- 
ror. Goldstein  &  Miller,  of  El  Paso,  for  de- 
fendant in  error. 

HIGOINS,  J.  Defendant  In  error  brougbt 
this  suit  against  Bloch  to  recover  upon  three 
drafts  each  in  sum  of  $100  and  one  in  sum 
of  $200,  drawn  by  Juvencio  Estrada  upon 
Bloch.  The  $100  drafts  were  dated  March 
2,  March  4,  and  March  6,  1915,  respectively, 
and  the  $200  draft  was  dated  March  10, 
1915.  Appellee,  in  Its  petition,  alleged  the 
facts  stated,  and  these  further  averments 
mere  made,  viz.:  That  the  three  $100  draftsi 
were  drawn  payable  to  the  order  of  J.  Good- 
man at  sight  and  the  $200  draft  was  drawn 
payable  to  the  order  of  Testamentaria  de 
Jose  Goodman  at  sight;  that  said  drafts 
were  presented  to  and  accepted  by  Bloch  on 
March  10,  1916;  that  by  the  execution  of 
the  drafts  and  the  acceptance  thereof  by 
Bloch  be  promised,  agreed,  and  bound  him- 
self to  pay  to  the  order  of  J.  Goodman,  at 
sight,  the  three  sums  of  $100,  evidenced  by  the 
first  three  drafts,  and  to  pay  to  the  order 


of  the  Testamentaria  de  Jose  Goodman,  at 
sight,  the  sum  of  $200  evidenced  by  the  last 
draft ;  that,  while  the  first  three  drafts  were 
payable  to  the  order  of  Jose  Goodman,  they      i 
were,  in  fiict,  the  property  of  and  belonged  to 
the  estate  of  Jose  Goodman  and  were  dellr-      ' 
ered  to  Testamentaria  de  Jose  Goodman,  that      I 
is  to  say,  under  the  laws  of  Mexico,  to  the      | 
administrator  of  the  estate  of  Jose  Goodman; 
that  the  said  Testamentaria  de  Jose  Good-      ' 
man,  1.  e.,  the  administrator  of  the  estate  of      ! 
Jose  Goodman,  Indorsed  and  delivered  the      i 
drafts  to  plaintiff;    and  that  plaintUf  was 
the  owner  and  holder  thereof.    Verdict  was 
returned  and  Judgment  rendered  In  plalntUTs 
favor. 

It  is  asserted  that  the  petition  Is  subject  to 
a  general  demurrer  because  It  shows  upon  Its 
face  that  J.  Goodman  was  dead  when  the 
drafts  were  drawn  and  they  were  therefore 
nnll  and  void.  In  support  of  this  contention, 
our  attention  is  called  to  authorities  holding 
that  a  promissory  note  in  favor  of  a  payee 
who  Is  dead  Is  void.  Those  authorities  are 
not  in  point  where  an  acceptor  of  a  draft  is 
sought  to  be  held  liable  upon  his  acceptance. 
The  drawee  of  a  draft  is  not  a  party  to  or 
In  any  way  liable  thereon  until  he  has  ac- 
cepted It  Gamer  v.  Thomson,  35  Tex.  Ot. 
App.  288,  79  S.  W.  1083.  Upon  hU  accept- 
ance, a  privity  of  contract  is  created  between 
him  and  the  holder,  and  such  contract  is  not 
collateral,  but  primary.  Raborg  v.  Peyton, 
2  Wheat  (U.  S.)  885,  4  L.  Ed.  268.  His  en- 
gagement to  pay  Is  general,  and  he  Is  con- 
sidered the  principal  debtor.  By  acceptance, 
the  bill  becomes  very  similar  to  a  promissory 
note;  the  acc^tor  being  the  promisor.  Mr. 
Blgelow  says: 

"By  absolute  acceptance,  the  drawee  contracts 
much  aa  the  maker  of  a  promissory  note  con- 
tracts; be  binds  himself  to  the  holder  absolutely 
to  pay,  according  to  the  tenor  of  the  bilL 
•  •  •  Besides  undertaking  to  pay,  the  accept- 
or 'admits'  as  a  legal  incident  to  bis  contract 
the  existence  of  the  drawer,  the  genuineness  of 
the  drawer's  signature,  and  bis  capacity  and  au- 
thority to  draw  the  bill,  and  also  the  existence 
of  the  payee  and  his  capacity  at  the  time  to  in- 
dorse." Bigclow  on  Bills,  Notes  &  Checks  (2d 
Ed.)  pp.  51,  52. 

See,  also,  Klldare  Lumber  Co.  y.  Bank,  91 
Tex.  95.  41  8.  W.  64;  White  v.  Dienger,  25 
8.  W.  666;  1  Daniels  on  Neg.  Insts.  (6th  Ed.) 
S  532;  4  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  450; 
7  Cyc.  770. 

[f ].  In  this  case,  it  Is  alleged  that  defend- 
ant in  error  Is  the  owner  of  the  drafts  by  In- 
dorsement of  the  administrator  of  the  es- 
tate of  Jose  Goodman;  that  the  drafts  were 
presented  to  and  accepted  by  Bloch.  This 
showed  a  new  and  primary  (Contract  between 
him  and  the  owner  of  the  drafts,  and  he  be- 
came absolutely  liable  upon  this  contract  re- 
gardless of  the  question  of  whether  Goodman 
was  alive  or  dead  when  the  drafts  were 
drawn. 

[2,3]  It  was  not  necessary  to  allege  the 
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name  of  fhe  Isdoraer  of  the  drafts.  It  waa 
alleged  that  they  were  Indorsed  and  deliver- 
ed by  the  administrator  of  Goodman's  estate, 
and  tbis  was  a  suflSclent  allegation  of  a  legal 
Indorsement.  There  was  no  sworn  plea  rais- 
ing any  istine  as  to  the  genuineness  of  the  In- 
dorsement, and,  in  the  absence  thereof,  it  was 
not  necessary  to  offer  any  proof  to  support 
tbe  allegations  that  the  drafts  had  been  in- 
dorsed and  delivered.    Article  588,  R.  S. 

[4]  There  was  no  necessity  to  allege  what 
tbe  administration  laws  of  Mexico  were.  A 
foreign  administrator  can  indorse  drafts  be- 
longing to  the  eiitate  represented  by  him,  and 
tbe  holder  of  such  drafts  can  maintain  suit 
on  the  same  in  the  courts  of  this  state.  So- 
Unsky  V.  Bank,  82  Tex.  244,  17  S.  W.  1030; 
Abercromble  v.  Stillman,  77  Tex.  688,  14  S. 
W.  196;  Keller  v.  Alexander,  24  Tex.  Civ. 
App.  186,  58  S.  W.  637. 

[S]  It  Is  contended  that  an  acc^tance  In 
writing  was  alleged,  and  the  court  therefore 
erred  in  submitting  the  issue  of  a  verbal  ac- 
ceptance. The  pleading  does  not  state 
whether  tbe  acceptance  was  oral  or  In  writ- 
ing. With  such  a  pleading,  it  was  permissi- 
ble to  prove  a  verbal  or  a  written  acceptance. 

Affirmed. 


FRBEMAN  V.  KLABRNEOl.     (No.  6757.) 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dee.  20.  1916.) 

L  MoBiOAOXS    «=>487(1)— F0BJECZ.08UBE— Res 

Judicata. 
A  jadgment,  in  a  suit  in  which  the  junior 
mortgagees  and  the  mortgagors  are  joined,  fore- 
closing a  first  mortgage  and  directing  distribu- 
tion of  the  proceeds  of  foreclosore  sale  among 
the  parties,  is  res  judicata  of  the  issues  deter- 
mined, and  bars  suit  by  a  mortgagor  and  a 
junior  mortgagee  to  readjust  the  proceeds  of 
the  land  sold. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1469,  1471,  1473 ;  Dec.  Dig.  (3=> 
4»7(l).l 

2.  Descbht    and    Distribution    4=991(1)  — 
Suit  bt  Hbib— Condition  Prkobdxht. 
For  an  heir  to  sue  a  debtor  of  his  ancestor's 

estate,  he  must  allege  and  prove  there  was  no 

administration  and  none  necessary. 
[JBid.  Note. — For  other  cases,  see  Descent  and 

Distribution,  Cent  Dig.  If  358-^61.  368,  376; 

Dec  Dig.  «=991(1).] 

Appeal  from  District  Court,  Gilleepie  Coun- 
ty; N.  T.  Stubbs,  Judge. 

Action  by  M.  T.  Freeman  against  H.  X. 
£Y«enian,  in  which  John  Klaerner  intervened. 
From  judgment  for  intervener,  defendant  ap- 
peals.   Reversed  and  rendered. 

A.  W.  Monrsund,  of  Fredericksburg,  for 
appellant.  W.  O.  Linden,  of  San  Antonio,  for 
appellee. 

SWBARINGBN,  J.  M.  T.  Freeman  sued 
H.  T.  Freeman  for  one-sixth  of  $7,0(X),  or 
$1,166.66,  less  a  credit  of  $625.55.  Tbe  cause 
of  action  declared  on  was  that  320  acres  of 
land  had  been  tbe  separate  property  of  Min- 
erva Freeman,  tbe  mother  of  M.  T.  and  H. 


X.  Freeman.  DiMng  her  life  she  execated  a 
deed  of  trust  on  the  land  to  secure  the  pay- 
ment of  $2,500,  with  Interest  and  attorneys' 
fees,  provided  for  in  a  note  given  to  A.  Grote. 
After  the  death  of  Minerva  Freeman,  H.  Y. 
Freeman  by  inheritance  and  purchase  be- 
came the  owner  of  a  flve-slzths  interest,  and 
M.  T.  Freeman  a  one-sixth  interest,  in  the 
320  acres  of  land,  subject  to  the  debt  of 
$2,500,  made  by  tbe  mother.  After  the  moth- 
er's death,  H.  Y.  Freeman  mortgaged  his  five- 
sixths  interest  to  secure  a  debt  to  Robinson, 
and  M.  T.  Freeman  executed  a  mortgage  on 
his  one-sixth  interest  in  the  land  to  secure  a 
debt  due  by  him  to  John  Klaerner.  Both 
Junior  mortgages  were  subject  to  superior 
mortgage  of  August  Grote.  Suit  No.  914  was 
filed  by  August  Grote  to  foreclose  his  mort- 
gage lien  un  tbe  320  acres  of  land.  The  par- 
ties to  suit  No.  914  were  August  Grote,  bold- 
er of  tbe  superior  mortgage,  John  Klaerner 
and  Robinson,  bolders  of  tbe  two  Junior 
mortgages,  and  also  M.  T.  and  H.  Y.  Free- 
man. The  mortgages  were  foreclosed  in  suit 
No.  814  and  order  of  sale  issued,  the  land 
sold  by  the  sheriff  for  $7,000,  and  the  pro- 
ceeds applied  in  strict  obedience  to  tbe  Judg- 
ment foreclosing  the  respective  liens,  viz., 
$89.75  was  applied  to  payment  of  costs  Of 
the  suit  No.  914  and  sale;  $3,156.90  to  pay- 
ment of  the  principal,  interest,  and  attorneys' 
fee  on  said  note  for  $2,500;  and  of  the  re- 
mainder one-slxtb,  or  $625.55,  was  paid  to 
John  Klaerner  on  bis  debt  secured  by  the 
mortgage  on  M.  T.  Freeman's  one-sixth  in- 
terest on  tbe  said  land.  In  tbe  present  suit, 
M.  T.  Freeman  attempts  to  show  that  all  of 
tbe  $2,500  note  was  tbe  Indebtedness  of  H. 
Y.  Freeman,  and  that  M.  T.  Freeman  should 
have  received  one-stxth  of  the  $7,000  for 
which  tbe  land  was  sold.  In  other  words, 
that  be  should  have  received  $1,166.66  in- 
stead of  $625.55.  John  Klaerner  Intervened 
in  tbe  instant  suit  and  adopted  all  the  plead- 
ing of  the  plaintiff,  M.  T.  Freeman,  as  his 
own,  and  in  addition  thereto  averred  that 
M.  T.  Freeman  bad  guaranteed  that  the  land 
when  sold  would  bring  enough  money  to  pay 
in  full  his  debt  against  M.  T.  Freeman.  Tbe 
case  was  tried  without  a  jury,  and  judg- 
ment was  rendered  holding  that  M.  T.  Free- 
man had  assigned  all  his  interest  to  John 
Klaerner  and  that  John  Klaerner  should  re- 
cover of  H.  Y.  Freeman  $266.25.  All  costs 
of  suit  were  adjudged  against  H.  Y.  Free- 
man. 

[1]  It  is  apparent  from  tbe  foregoing  state- 
ment of  the  cause  of  action  pre.=;ented  by  all 
the  pleadings,  that  this  suit  Is  an  attempt 
to  readjust  the  proceeds  of  the  land  sold  by 
virtue  of  the  Judgment  in  suit  No.  914.  That 
Judgment  was  final,  and  definitely  ordered 
the  distribution  actually  made,  and  it  deter- 
mined tbe  issues  sought  to  be  readjusted  by 
tbis  present  case,  and  all  tbe  parties  to  this 
present  suit  are  estopi)ed  thereby,  because 
I  they  were  parties  to  that  suit 
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[2]  It  may  be  that  H.  T.  Freeman  owed 
the  estate  of  his  mother  $2,500,  and  that  M. 
T.  Freeman,  his  mother's  heir,  was  entitled 
to  one-sixth  of  the  $2,500  debt;  bnt  no  such 
cause  of  action  Is  alleged  In  this  case,  and 
conld  not  be,  because  M.  T.  Freeman  could 
have  no  right  to  sue  H.  T.  Freeman  for  the 
debt  due  the  mother's  estate  unless  he  al- 
leged and  proved  that  there  was  no  adminis- 
tration of  her  estate  or  no  necessity  for  one. 
Laas  T.  Seidel,  95  Tez.  442,  67  S.  W.  1015. 
Furthermore,  M.  T.  Freeman  gave  John 
Klaerner  only  a  mortgage  on  the  one-slzth 
Interest  in  the  S20  acres  of  land  and  did  not 
give  him  his  ope-sixth  interest  in  the  estate 
of  his  mother.  M.  T.  Freeman  expressly  al- 
leged that  he  had  never  conveyed  bis  interest 
In  the  estate  to  any  one.  This  allegation 
was  expressly  adopted  by  John  Klaerner,  in- 
tervener. The  proof  showed  only  a  mortgage 
to  John  Klaerner  for  one-sixth  of  the  equity 
In  the  820  acres  of  land. 

The  judgment  recites  that  M.  T.  Freeman 
had  assigned  his  Interest  In  the  estate  to 
John  Klaerner.  The  Judgment  la  therefore 
unsupported  by  the  pleadings  and  16  con- 
trary to  the  undisputed  evidence  In  this  case. 

The  Judgment  of  the  trial  court  is  revers- 
ed and  here  rendered  for  appellant,  H.  Z. 
Freeman. 


SIMMS  et  aL  v.  MIEARS.    (No.  5715.) 

(Court  of  Civil  Appeals  of  Texaa.     Austin. 

Nov.  29,  1916.    Rehearing  Denied 

Dec.  23,  1916.) 

Pbocess  $=324— Requisites— Statutk. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1862,  requiring  a  citation  to  state  the  date 
of  the  filing  of  the  plaintifrB  petition,  etc.,  a 
citation  in  a  suit  for  partition  of  land  wtuch 
failed  to  give  the  true  date  of  filing  of  plain- 
tiff's petiaoD,  but  gives  another  and  diiferent 
date,  is  fatally  defective,  and  the  court  acquired 
no  jurisdiction  over  the  defendants  by  reason 
thereof. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  K  9,  19;    Dec.  Dig.  «=>24.] 

Error  from  District  Court,  Caldwell  Coun- 
ty; Frank  S.  Roberts,  Judge. 

Suit  for  partition  by  A.  J.  Mlears  against 
B.  V.  Simms  and  others.  From  a  Judgment 
for  plaintiff  by  default,  defendants  bring  er- 
ror.   Reversed  and  remanded. 

J.  B.  Hatchitt,  of  Lockhart,  for  plaintiffs 
In  error.  Nye  H.  Clark,  of  LocUiart,  for  de- 
fendant In  error. 

RICE,  J.  Defendant  In  error  Mlears 
brought  this  suit  for  partition  of  three  cer- 
tain tracts  of  land  in  Caldwell  county  against 
B.  v.  Simms,  D.  C.  Simms,  Matthew  Simms, 
Vinle  Simms,  Nathaniel  Simms,  Lee  Simms, 
and  Ida  and  Henrietta  Petty,  the  last  two 
of  whom  are  minors,  making  the  usual  alle- 
gations necessary  in  such  suits.  At  a  former 
term  of  the  court  defendant  in  error  acquired 
by  purchase  at  a  foreclosure  sale  the  Interest 
Of  E.  V.  Simms  in  said  land. 

None  of  the  plaintiffs  in  error  (defendants 


below)  having  answered,  Judgment  went 
against  them  by  default;  and  the  conrt  hav- 
ing found  that  the  land  was  Incapable  of 
partition,  the  same  was  sold  under  order  of 
the  court  and  bought  In  by  defendants  in  er^ 
ror,  and  this  writ  of  error  Is  sued  out  for 
the  purpose  of  setting  aside  said  Judgment, 
on  the  ground  that  plaintiffs  in  error  were 
not  legally  served  with  citation  herein,  as 
required  by  law. 

It  appears  from  the  record  that  the  plain- 
tiff's original  petition  was  filed  in  said  court 
on  the  eth  of  October,  1915 ;  whereas  the  ci- 
tations served  upon  Henrietta  Petty,  Lee 
Simms,  and  Matthew  Simms,  as  shown  by 
the  sheriff's  return,  states  that  the  petition 
was  filed  on  the  6th  of  October,  1915.  Arti- 
cle 1852,  vol.  2,  Vernon's  Sayles'  Civ.  Stats., 
prescribes  what  a  citation  shall  contain;  and, 
among  other  things,  requires  that  it  shall 
state  the  date  of  the  filing  of  the  plaintiff's 
petition,  the  file  number  of  the  snlt,  the 
names  of  all  the  parties,  and  the  nature  of 
the  plaintiff's  demand,  and  shall  contain  the 
requisites  prescribed  in  article  2180.  It  has 
frequently  been  held  that  the  requlremnits  of 
this  article  are  mandatory,  and  a  failure  to 
comply  with  Its  provisions  will  vitiate  the 
citation.  See  Durham  v.  Betterton,  79  Tex. 
223,  14  S.  W.  1060;  Pruitt  v.  State,  92 
Tex.  434,  49  S.  W.  S66;  Dunn  v.  Hnghes,  36 
S.  W.  1084;  Leavitt  v.  Brazelton,  28  Tex.  Civ. 
App.  4,  66  8.  W.  466;  Duke  v.  Spiller,  51  Tex. 
Civ.  App.  237,  111  S.  W.  787;  Crenshaw  y. 
Hempel,  60  Tex.  av.  App.  386,  130  S.  W. 
731. 

The  citation  In  this  case,  we  think,  la 
fatally  defective,  in  that  It  falls  to  give  the 
true  date  of  the  filing  of  plaintifTs  petition, 
but  gives  another  and  a  different  date.  De- 
fendant in  error  contends,  however,  that  this 
defect  was  technical,  and  could  not  affect  the 
rights  of  the  parties;  and  he  therefore  Insists 
that  plaintiffs  In  error's  assignments  present- 
ing it  should  be  overruled.  It  does  not  ap- 
pear to  be  immaterial,  however,  and  in  the 
instant  case  might  become  a  matter  of  seri- 
ous importance  to  the  plaintiffs  In  error. 
Suppose,  for  Instance,  that  they  wished  to 
Interpose  the  statute  of  limitation,  and  their 
right  became  perfect  thereunder  on  the  6th 
of  October,  but  believing  that  the  suit  was 
filed,  as  stated  In  the  citation,  on  the  5th, 
before  their  right  had  accrued,  they  made  de- 
fault. It  will  thus  be  seen  that  they  would 
have  lost  a  material  right  by  reliance  on  the 
date  stated  in  the  citation. 

On  account  of  the  failure  of  the  citation 
to  state  the  true  date  of  the  filing  of  the 
plaintiff's  petition,  we  hold  that  the  same  Is 
void,  and  that  the  court  acquired  no  Juria- 
dlction  over  plaintiffs  in  error  by  reason 
thereof,  for  which  reason  the  Judgment  of  the 
trial  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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JOHNSON  et  aL  ▼.  BREEDING  et  eL 

(Supreme  Court  of  Tenneasee.    Dec.  23,  1016.) 

AfisiaNiannfi  «3>8— Coktxtanok  or  "Expkoiv 

awct"— Bight  of  Hstrs  ow  FArLCKB  ot 

Gkantob  to  Irhbbit. 

Aa  tlw  "expectancy''  of  an  har  apparent  is 

the  bare,  inchoate  hope  of  succession,  and  has 

no  attribute   of   property,   where   deceased   by 

warranty  deed  conveyed  nis  expectancy  aa  heir 

of  his  mother,  but  predeceased  her,  his  children, 

although    taking    by    right    of    representation 

through   him,  took  oy  inheritance  immediately 

from  the  grandmother,  and  were  not  bound  by 

the  covenant  of  warranty  in  the  deed  executed 

by  the  deceased  to  relinquish  to  his  grantee  the 

property  involved  as  after-acquired  property. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  |  13;   Dec.  Dig.  i8=»8. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Expectancy.] 

Certlorail  to  Court  of  Civil  Appeals. 

Salt  to  qnlet  title  by  S.  J.  Johnson  and 
another,  by  next  friend,  against  W.  J.  Breed- 
ing and  others.  A  Judgment  of  the  chancel- 
lor for  complainants  was  affirmed  by  the 
Court  of  Civil  Appeals,  and  defendants  bring 
certiorari.    Writ  of  certiorari  denied. 

Bryant  &  Cloose,  of  Cookeville,  for  plaln- 
tllts.  H.  Camp,  of  Sparta,  and  O.  K.  Holla- 
day,  of  Cookeville,  for  defendants. 

WIIjLIAMS,  J.  The  bill  of  complaint  was 
filed  by  the  minor  children  of  J.  !•.  Johnson, 
by  a  next  friend,  to  have  canceled  as  a  cloud 
<tt  their  title  a  deed  executed  by  their  fa- 
ther in  which  he  conveyed  to  Breeding  hia 
expectancy  as  an  heir  apparent  in  the  realty 
of  his  mother,  complainants'  grandmother, 
Fannie  Johnson. 

It  appears  that  this  deed  was  executed  in 
good  faith,  based  on  a  fair  valuable  consider- 
ation, and  was  one  of  general  warranty.  J. 
L.  Johnson  predeceased  his  mother,  and  it  is 
the  contention  of  complainants  that  thereby 
bis  expectancy  failed  of  realization;  and, 
instead,  the  estate  that  he  would  have  in- 
herited bad  he  survived  his  mother  passed 
immediately  to  them  as  heirs  at  law  of  their 
grandmother,  with  result  that  Breeding  as 
'  grantee  took  nothing.  The  chancellor  and 
the  Court  of  Civil  Appeals  upheld  this  con- 
tention, and  we  are  asked  to  review  the  de- 
cree of  the  last-named  court 

"Expectancy"  is  the  bare  hope  of  succes- 
sion to  the  property  of  another,  such  as  may 
be  entertained  by  an  heir  apparent  Such  a 
hope  is  inchoate.  It  has  no  attribute  of  prop- 
erty, and  the  interest  to  which  it  relates  is  at 
the  time  nonexistent  and  may  never  exist. 
In  re  Bobbins'  Estate,  109  Fa.  500,  49  AtL 
233;  Taylor  v.  Swafford,  122  Tenn.  303,  308. 
123  S.  W.  800,  25  li.  B.  A.  (N.  S.)  442;  9 
B.  a  U  136.      . 

However,  it  is  now  generally  held  that  an 
heir  apparoit's  conveyance  of  his  expectancy 
by  deed  may,  in  certain  drcamstances,  be 
enforced  in  ^jolty;    not  however,  on  the 


theory  that  the  grant  Is  one  of  a  present 
interest  or  rii^t,  but  on  the  theory  that  the 
deed  is  an  executory  agreement  to  convey,  en- 
forceable as  such,  or  the  claim  of  the  grantee 
worked  out  by  way  of  estoppel,  when  the 
estate  comes  to  the  grantor. 

Although  the  grantor  has  not  at  the  time 
of  the  conveyance  any  right,  yet  the  property 
on  its  subsequent  acquisition  inures  to  the 
use  of  the  grantee;  or,  In  the  language  of 
Lord  Coke,  the  grantor  shall  be  rebutted  and 
barred  when  he  shall  claim  against  bis  own 
warranty. 

In  this  case  there  was  not  a  subsequent  ac- 
quisition by  the  grantor,  J.  L.  Johnson.  By 
reason  of  his  death  prior  to  his  mother's  he 
never  came  to  be  an  heir  real;  what  bad 
been  an  expectancy  was  predicated  of  heir- 
ship apparent  and  it  perished  without  frui- 
tion. 

The  law  cast  the  descent  on  his  children  on 
the  death  of  J.  L.  Johnson,  as  the  heirs  of 
Fannie  Johnson  immediately,  and  not  medi- 
ately through  or  under  him.  The  relation^ 
ship  of  these  children  to  Fannie  Johnson 
came  through  their  father,  bat  the  title  or 
descent  cast  did  not 

If  persons  take  an  estate  by  inheritance 
from  such  a  remote  ancestor  by  right  of  rep- 
resentation of  a  nearer  ancestor,  they  can- 
not be  regarded  aa  taking  by  inheritance 
from  the  latter  within  the  meaning  of  the 
statute  of  descent,  since  it  never  became  his. 

In  Sedgwick  v.  Minot  6  Allen  (Mass.)  171, 
the  claim  was  that  the  children  must  bo 
deemed  to  have  taken  under  their  pother, 
who  predeceased  the  grandmother,  the  es- 
tate of  the  latter.    The  court  said: 

"In  determining  who  were  the  heirs  of  their 
grandmother,  the  statute  made  them  entitled  to 
take  the  share  which  their  mother  would  have 
taken,  if  she  had  lived,  as  representing  her  in 
the  hne  of  descent;  but  the  inheritance  was 
directly  from  the  grandmother.  The  representa- 
tion of  their  motiier  is  only  to  fix  the  share 
which  they  shall  inherit" 

Such,  b^rs  of  the  remote  ancestor  are  not 
af(ected  by  the  warranty  in  the  deed  execut- 
ed by  their  father  to  Breeding,  whi(±  convey- 
ance concerned  his,  and  not  their,  expectan- 
cy. Habig  V.  Dodge,  127  Ind.  31,  38,  25  N.  E. 
182;  Bohon  v.  Bohon,  78  Ky.  408;  Bawle, 
Covenants,  8  254. 

Counsel  of  petitioner  Breeding  quote  and 
rely  upon  this  excerpt  from  Taylor  v.  Swaf- 
ford, supra: 

"Where  it  is  found  that  the  contract  of  an 
expectant  has  been  fairly  made  and  upon  a  val- 
uable consideration,  it  will  be  enforced,  as 
against  the  grantor  and  his  privies,  whenever 
the  property  covered  by  it  comes  into  posses- 
sion,'' 

This  means  that  the  b^rs  of  the  grantor  as 
privies  are  bound  by  his  conveyance  after 
the  property  has  come  into  the  grantor's  pos- 
session; his  warranty  binding  them.  The 
complainants,  as  heirs  of  their  father,  the 
grantor,  are  not  bound  by  his  covenant  of 
warranty  to  relinquish  to  bis  grantee  the 
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property  here  Involved  as  after-acqtilred 
property.  They  do  not,  as  already  seen,  take 
It  under  or  as  heirs  of  the  grantor,  bnt  from 
a  distinct  source;  and  any  such  estoppel  falls 
to  reach  to  such  an  Interest. 
Writ  of  certiorari  denied. 


PENNINGTON  et  aL  v.  STATE. 
(Supreme  Court  of  Tennessee.    Not.  2S,  1916.) 

1.  HOMICXDB   4=9216— E>TIDENCD—DTINa  DEC- 
LARATIONS—AoHISaiBIUTY. 

Where  deceased  said  he  could  not  live  until 
the  doctor  came,  and  was  praying,  and  an  at- 
tendant who  was  present  and  observed  his  con- 
dition and  heard  what  be  said,  testified  that 
he  knew  he  was  going  to  die,  he  was  sufficiently 
shown  to  have  known  himself  to  be  in  extremis 
to  render  his  dying  declarations  admissible. 

[Ed.  Note.— For  other  cases,  see  HMnidde, 
Cent.  Dig.  {  467;    Dec.  Dig.  i8=>2ie.] 

2.  HoinciDE  «=»209— Evidence— Dtiwq  Deo- 
iiABATioRS— AniassiBiLrrT. 

The  mere  fact  that  an  attendant  present 
just  before  deceased's  death  said  on  preliminary 
hearing  that  she  had  not  read  the  paper  pur- 
porting to  be  deceased's  dying  declaration  over 
to  him,  did  not  render  the  declaration  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  441;    Dec.  IMg.  <8s>209.] 

8.  Cbiminal  Law  4=91168(2)- Hakuless  Eb- 

BOB  —  Witness  Unoeb  Rule  —  Conduct  of 

Attorney  —  Statement  or  Testimont  or 

Otheb  Witness. 

Where  a  witness  under  rule,  when  examined 

before  the  court,  stated  that  a  purported  dying 

declaration   had  been   read   over   to   deceased, 

though  an  attorney  then  explained  to  the  witness 

that  such  had  been  the  testimony  of  a  former 

witness,  and  the  jury  was  then  brought  in  and 

the  witness  repeated  his  testimony,  the  error, 

if  any,  was  not  prejudicial. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |f  8124,  81241^,  8128-3136; 
Dec.   Dig.  <8=»lie8(2).] 

4.  Homicide  ^»216— Evidehck— Dtino  Dec- 

I.ARATIONB— PrEUMINABT  PbOOF. 

A  witness  who  remains  with  the  deceased  a 
considerable  time  before  his  death,  hears  him 
talk,  witnesses  his  demeanor  and  has  full  op- 
portunity for  reaching  a  correct  condosion,  may 
testify  to  the  opinion  or  conclusion  formed  from 
such  circumstances  that  the  deceased  was  aware 
of  impending  dissolution. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f  467;    Dec.  Dig.  «=»216.] 

6.  Homicide  «=>209— Evidence —Dtiro  Etto- 

labationb— Paoor. 
A  dyin^  declaration  of  which  witnesses  tes- 
tified that  it  was  in  the  words  of  deceased  as 
nearly  as  they  could  be  written,  that  the  state- 
ment was  read  to  deceased,  and  he  was  asked  if 
it  was  true,  and  replied  that  it  was,  and  at  such 
time  that  deceased  was  si;ffering  very  greatiy, 
and  that  it  was  not  clear  whether  he  was  physi- 
cally able  to  have  subscribed  his  name,  the  state- 
ment was  admissible,  though  unsigned. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  |  441;    Dec.  Dig.  <S=>209.1 

Error  to  OrUnlnal  and  Law  Coart,  Camp- 
bell County;  Xen  Hlckg,  Judge. 

John  and  Lacy  Pennington,  under  Indict- 
ment for  murder,  were  found  guilty  of  vol- 
untary manslaaghter,  and  they  bring  error. 
Affirmed. 


John  Jennings,  Jr.,  of  JeUlcoy  L.  H.  Car- 
lock,  of  La  FoUette,  A.  J.  Agee,  of  Jacks- 
boro,  and  M.  H.  HoUlngaworth,  of  La  Fol- 
lette,  for  plaJntlfFs  in  error.  Frank  H. 
Thompson,  Atty.  Gen.,  for  the  State. 

GREEN,  J.  The  plaintiffs  In  error  were 
Indicted  for  the  murder  of  O.  B.  Byrd,  and 
found  guilty  of  voluntary  manslaughter. 
They  have  appealed  In  error  to  this  court. 

We  have  discussed  the  fiicts  orally  and 
are  of  opinion  that  the  conviction  la  well 
supported  by  the  evidence. 

The  principal  errors  of  law  assigned  re- 
late to  the  admission  in  evidence  of  a  cer^ 
tain  paper  writing  porportiiig  to  have  beoi 
the  dying  declaration  of  Byrd.  IMa  writing 
Is  as  follows: 

"April  13,  1915. 

"This  is  my  statement  given  Inr  my  own 
words.  I  met  Lacy  Pennington  and  John  Pen- 
nington. Lacy  says  'now  you  onoe  had  the  ad- 
vantage of  me,  bnt  now  I  want  to  talk  to  you ; 
don't  you  move  while  I  do,'  and  I  said,  'you  have 
me  boys  where  I  can't  help  mysdf  and  don't 
shoot,  don't  kill  me.'  John  Pwinington  stepped 
back  and  shot  me.  I  turned  my  back  to  him 
and  started  to  run,  then  be  shot  me  again,  then 
pushed  me  in  the  creek." 

It  will  be  observed  that  this  statement  was 
not  signed  by  the  deceased.  It  was  Intro- 
duced by  Miss  Eldora  Sharp,  who  testified 
that  she  reduced  the  statement  to  writing; 
that  it  contained  the  words  of  the  deceased, 
as  near  as  she  coald  get  them ;  that  deceased 
was  lying  on  the  bed  and  suffering  very  much 
at  the  time  the  writing  was  done.  She  was 
not  able  to  say  whether  he  had  physical 
strength  to  have  signed  the  paper  or  not. 

Miss  Sharp  testified  that  deceased  told  her 
before  she  wrote  out  the  statement  that  be 
didn't  think  he  could  live  unto  the  doctor 
came;  that  he  was  suffering;  that  he  dictat- 
ed very  slowly  to  her  and  at  Intervals  dur- 
ing the  dictation  was  praying.  She  appears 
to  have  been  present  at  the  house  where  de- 
ceased was  taken  after  he  was  shot  and  had 
abundant  opportunity  to  observe  him,  notice 
his  condition  and  hear  his  statements,  and 
she  testified  that  Byrd  thought  he  was  go- 
liig  to  die  when  he  made  this  statement. 
The  statement  was  made  in  the  afternoon, 
or  evening,  and  Byrd  died  on  the  next  morn- 
ing. 

Miss  Sharp  was  asked  if  she  read  the 
statement  over  to  Byrd  after  It  was  written 
out.  She  said  that  she  could  not  reccdlect 
whether  she  did  or  not  She  stated,  how- 
ever, that  before  leaving  Byrd  she  asked  him 
If  the  statement  was  true,  and  he  replied 
that  It  was. 

The  statement  not  having  been  signed  by 
Byrd,  and  Miss  Sharp  not  being  certain 
whether  she  read  It  over  to  him  the  covirt 
refused  to  admit  It  The  Jury  was  then  ex- 
cused from  the  courtroom,  and  In  their  ab- 
sence Miss  Sharp  was  further  examined. 
Likewise  a  witness  named  M..B.  Moore  was 
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examined  by  Qie  coarti  and  Moore  testilted 
tbat  he  was  present  wben  Miss  Sharp  pre- 
pared the  Btatementi  and  that  she  did  read 
it  over  to  the  deceased. 

The  jnry  was  then  recalled  and  Misa 
Sharp  testified  farther  before  them,  and 
Moore  testifled  that  the  statement  had  been 
lead  over  to  the  deceased,  and  said  state- 
ment was  then  permitted  to  go  to  the  Jury, 
as  the  dying  declaration  of  Byrd. 

It  seems  tliat  when  Moore  was  examined 
before  the  court  as  to  whether  or  not  the 
statement  had  been  read  to  deceased,  there 
bad  been  no  conyersatton  between  Moore 
and  the  state's  attorney*,  before  Moore  was 
put  on  the  stand.  After  the  Jury  returned, 
however,  he  talked  with  attorneys  for  the 
state  and  they  told  him  what  Miss  Sharp's 
testimony  had  been  and  about  her  failure 
to  recollect  whether  or  not  the  writing  had 
been  read  to  deceased. 

The  testimony  of  a  court  reporter,  who 
tooh  down  the  evidence  at  the  committing 
trial,  was  Introduced,  from  which  it  ap- 
peared that,  according  to  the  notes  of  the 
leportar.  Miss  Sharp  had  testifled  on  the  pre- 
liminary hearing  that  she  had  not  read  over 
this  dying  declaration  to  Byrd. 

[1]  It  la  first  objected  that  the  proof  does 
not  show  deceased  reaUxed  tliat  he  was  in 
estremls  whm  the  declaration  was  made. 

Manifestly  this  objection  is  not  well  found- 
ed. The  proof  shows  that  deceased  said  that 
be  oonld  not  live  untU  the  doctor  came; 
that  be  was  praying;  and  Miss  Stiarp,  who 
was  present,  observed  his  condition  and 
heard  what  he  said,  testifled  that  he  knew  he 
was  going  to  die. 

[I]  It  is  next  ooDtended  that  the  dying  dec- 
laration was  inadmissible  by  reason  of  the 
testimony  of  the  court  reporter;  that  Miss 
Sharp  said,  on  the  preliminary  hearing,  that 
she  had  not  read  the  paper  over  to  the  de- 
ceased. Such  testimony  did  not  render  the 
dying  declaration  inadmissible  by  any  means ; 
it  went  more  to  the  credibility  of  Miss  Sharp 
tlian  to  the  competency  of  the  declaration. 

[t]  It  is  urged  tluit  the  court  erred  in  per- 
mitting the  witness  M.  B.  Moore  to  testify 
that  ttds  paper  writing  was  read  to  deceased, 
after  Moore  had  been  talked  to  by  the  At- 
torney General  and  told  the  substance  of 
Miss  Sharp's  testimony — ^Mooie  being  under 
the  rule. 

The  trial  court  will  not  be  put  in  error 
ordinarily  for  permitting  a  witness  under  the 
rule  to  testify,  although  such  a  witness  has 
heard  the  evidence,  or  part  of  it,  when  there 
are  circumstances  Justifying  such  action  on 
the  port  of  the  court  below.  We  have  numer- 
ous casee  in  which  it  has  been  held  that  a 
trial  court  has  discretion  in  such  matters 
and  the  rule  may  be  relaxed.  Pile  v.  State, 
107  Tenn.  532,  64  S.  W.  477 ;  Smith  v.  State, 
4  Lea,  428;  Bay  v.  State,  lOS  Tenn.  282,  67 
S.  W.  ess ;  Nelson  v.  State,  2  Swan.  287. 

Moreover,  In  this  case  it  appears  that  the 


witness  Moore  made  tbs  same  statement  In 
the  matter  when  examined  in  the  presence 
of  the  court,  before  he  had  advised  with 
counsel  and  heard  about}  the  testimony  of 
Miss  Sharp,  tliat  he  made  to  the  Jury  after 
he  conferred  with  counsel  and  learned  what 
lifiss  Sharp  had  said.  It  la  obvious,  there- 
fore, that  plaintiffs  in  error  were  not  prej- 
udiced in  any  way  by  the  communication 
between  the  state's  counsel  and  this  witness, 
as  to  what  had  transpired  in  the  courtroom. 
If  there  was  any  error,  it  was  not  prejudi- 
cial. 

[4]  It  is  further  insisted  that  the  court 
erred  in  permitting  Miss  Sharp  to  testify 
that  deceased  realised  he  was  going  to  die. 
This  assignment  of  error  is  not  well  taken. 
There  is  abundant  authority  to  the  -effect 
that  a  witness  who  remains  with  the  deceased 
a  considerable  time  before  his  death,  hears 
him .  talk,  witnesses  his  demeanor,  and  has 
full  opportunity  for  reaching  a  correct  con- 
clusion, may  testify  to  the  opinion,  or  conclu- 
sion formed  fr<Mn  such  drcumstancea,  that 
the  deceased  was  aware  of  impending  dis- 
solution. 

The  Supreme  Ckwrt  of  California  says  that 
such  an  expression  of  such  a  witness  is  not 
a  mere  <vinlon  of  the  witness  In  the  cAJec- 
tionable  sense.  "It  approaches  to  knowledge, 
and  is  knowledge,  so  far  as  the  imperfection 
of  human  nature  will  permit  knowledge  of 
these  things  to  be  acquired;  ahd  the  result 
thus  acquired  should  be  oommunicated  to 
the  Jury,  because  they  have  not  had  the  op- 
portunitieB  of  personal  observation,  and  be- 
cause in  no  other  way  can  they  effectually 
have  the  benefit  of  the  knowledge  gained  by 
the  observations  of  others."  People  v.  San- 
ford.  43  OaL  29. 

Tq  like  effect,  see  State  v.  Jcrfmson,  72 
Iowa,  393,  34  N.  W.  177;  Garza  v.  State,  3 
Tex.  App.  2S6;  Davis  v.  State,  120  Ga.  843, 
4S  S.  B.  306;  State  v.  Ju  Nun,  53  Or.  1,  8,  97 
Pac.  96,  98  Pac.  513 ;  licwis  v.  State,  48  Tex. 
Cr.  B.  614,  89  8.  W.  1073. 

We  may  add  that  there  is  other  proof  in 
the  record  heretofore  pointed  out  tending  to 
show  that  deceased  realized  that  he  was 
going  tQ  die,  and  the  admission  of  this  so- 
called  opinion  of  Miss  Sharp  as  to  deceased's 
state  of  mind  was  not  harmful  to  plaintiffs 
in  error. 

[t]  The  last  assignment  of  error,  with  ref- 
erence to  the  dying  declaration,  Is  that  the 
paper,  not  being  signed  by  the  deceased,  was 
not  primary  evidence  and  should  not  have 
been  admitted,  but  that  the  same  could  have 
only  been  looked  to  to  refresh  the  memory 
of  the  witness  in  giving  oral  testimwiy  as  to 
the  dying  declaration. 

In  Beets  v.  State,  Meigs,  106,  an  unsigned 
paper  purporting  to  contain  a  dying  declara- 
tt(«  was  excluded.  In  that  case,  however,  the 
witness  did  not  undertake  to  testify  that  de- 
ceased stated  the  facts  contained  in  the  pa- 
jfer.   Witness  only  said  that  be  took  down  the 
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statement,  and  the  paper  be  produced  waa 
a  copy  from  the  original. 

In  the  case  before  as  Miss  Sharp  says  that 
the  paper  Introduced  was  in  the  words  of 
deceased  as  near  as  she  could  get  them. 
Moore  testifies  that  the  statement  was  read  to 
deceased.  Miss  Sharp  again  testifies  that 
she  asked  deceased  if  the  statement  was  true, 
telling  blm  she  wanted  to  know  in  case  he 
died,  and  deceased  replied  that  it  was  true. 
Deceased  was  shown  to  have  been  suffering 
very  much,  and  it  is  not  clear  that  he  was 
physically  able  to  hare  subscribed  his  name 
to  this  paper. 

Under  the  circumstances  stated,  we  think 
that  deceased  should  be  held  to  have  adopted 
this  statement  as  much  as  if  it  had  been 
signed  by  him. 

In  Moore  t.  State,  96  Tenn.  209,  38  S.  W. 
1046,  a  written  declaration  of  one  Pemberton 
was  admitted  signed  "J.  D.  Pemberton,  by  J. 
T.  Saunders."  Saunders  identified  the  paper 
and  read  it  to  the  Jury.  He  wrote  It,  at  the 
dictation  of  Pemberton,  as  the  dying  declara- 
tion of  the  latter,  and  then  affixed  the  signa- 
ture in  question.  The  court  said  there  was 
nothing  in  the  record  to  rebut  the  presump- 
tion that  the  signature  was  made  by  Saun- 
ders for  Pemberton,  on  account  of  the  lat- 
ter's  enfeebled  condition. 

It  has  been  held  that  a  declarati(Hi  made 
in  extremis,  committed  to  writing  by  anoth- 
er, and  not  signed  by  the  deceased,  is  not  in- 
admissible because  of  lack  of  such  signature^ 
where  the  deceased  is  physically  unable  to 
sign  it  State  t.  Oarrlngton,  16  Utah,  480, 
50  Pac.  526. 

We  think  this  case  announces  a  correct 
result  On  the  facts  disclosed  by  this  record, 
we  think  we  may  Indulge  the  presumption, 
as  the  court  did  in  Moore  t.  State,  supra,  that 
deceased  failed  to  sign  the  statement  here 
introduced,  because  of  his  physical  condition, 
and  we  are  of  opinion  that  a  dying  declara- 
tion, dictated  by  the  deceased,  reduced  to 
writing,  read  over  to  him,  and  by  him  ap- 
proved, should  not  be  excluded  where  the 
deceased  failed  to  sign  It  on  account  of  his 
physical  weakness. 

We  do  not  consider  It  necessary  to  discuss 
other  assignments  of  error.  AH  of  them  are 
overruled,  and  the  Judgment  below  will  be 
affirmed. 


FERGUSON  V.  PRINCE. 

FERGUSON  et  aL  v.  SAME. 

(Supreme  Court  of  Teuiessee.    Nov.  18,  1916.) 

1.  HsTOPPix  «=>38— Deed— Wabranty— Arr- 
EB-A04UIBBD  Property. 
Where  the  grantor  in  a  ^eral  warranty 
deed  was  without  title,  upon  his  subsequent  ac- 
quisition of  title  it  immediately  inured  to  the 
benefit  of  the  grantee  by  virtue  of  the  warranty. 

[Ed.    Note. — For   other   cases,    eee    Estoppd, 
Cent  Dig.  SS  99-107;    Dec.  Dig.  <8=»38.] 


2.  Chaicpkbtt   and  'MAINTBHAITOE   «=>7(1)— 

CONVETANCE     OT     PRETENDED     INTEBEST     IS 

Lands— Statute— "Champehtous." 
Under  Shannon's  Code,  {  S174,  providing 
that  the  provisions  of  section  3171,  3172,  and 
3175,  making  the  conveyance  of  pretended  in- 
terests in  land  champertous,  shall  not  prevent 
an  absolute  and  bona  fide  sale  or  mortgage  of 
lands  not  possessed  and  held  adversely  at  the 
time  of  such  sale  or  mortga^,  a  conveyance  by 
one  without  title  or  possession  is  not  champer- 
tous, unless  the  land  was  held  adversely. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance, 'Cent  Dig.  U  54-66;  Dec 
Dig.  (S=>7(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Champerty.] 

3.  Chaicpebtt  and  Maintbnance  ^=»7(1)  — 
Grant  07  Land  heu>  Advebsxlt— Estop- 
pel. 

Although  land  conveyed  by  warrantv  deed 
by  one  out  of  possession  and  without  title  was 
held  adversely,  the  champerty  statutes  would 
not  apply  as  between  the  parties;  as  the  grbn- 
tor  would  be  estopped  to  deny  the  validity  of 
the  deed. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Coit  Dig.  U  54r-66;  Dec. 
Dig.  «=>7(1).] 

4.  Advbbse  Possession  «=324— Sutficixnct 
OF  Possession. 

A  possession  consisting  of  intermittent  acts 
of  having  dirt  thrown  upon  a  lot  from  time  to 
time  to  fill  up  holes  and  occasionally  storing 
lumber  and  wagons  thereon  is  not  sufficient  to 
support  a  claim  of  adverse  possession. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  114,  116;  Dec.  Dig.  <=> 
24.] 

6.  Boundaries  «=»11  —  Dksobiption  —  Ad- 
joining Lands. 
Wbere  a  deed  to  land  which  was  bounded 
by  two  streets  meeting  at  an  acute  angle  de- 
scribed the  land  as  begmning  at  a  point  60  feet 
east  of  an  adjoining  lot  running  60  feet  along 
the  first  side  and  running  back  in  parallel  lines 
to  the  second  street  the  desctiption  indicated 
that  the  lines  were  intended  to  run  parallel  with 
the  adjoining  lot  which  was  at  right  angles  to 
the  second  street 

[Bid.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §|  92-94;    Dec.  Dig.  ®=»U.] 

6.  Deeds   «=»177— Construction. 

Where  a  grantor  made  two  conveyances  cor- 
rectly describmg  the  lots  conveyed,  but  staked 
off  the  lot  in  tbe  second  conveyance  so  as  to 
include  a  portion  of  the  first  the  description 
must  be  confined  to  the  language  of  the  deeds, 
and,  nothing  else  appearing,  the  successors  in 
title  and  tbe  grantee  of  the  first  lot  may  re- 
cover that  portion  of  their  lot  staked  off  as  be- 
longing to  the  second. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  549,  549% ;    Dec.  Dig.  <S=»177.] 

7.  Adverse  Possession  ^=>48(3)  —  TACKiNa 
Possession— Necessitt  of  Privitt. 

Successive  adverse  possessions  under  the 
statute  of  llmitationB  cannot  be  tacked  unless 
they  are  connected  by  contract  or  other  form  of 
legal  privity,  and  eadi  subsequent  iMssession 
not  so  connected  takes  a  new  start  unaided  by 
the  prior  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  215-217;  Dec.  Dig.  «=> 
43(3).] 

8.  Adverse  Possxssioit  «=>43(3)  —  Pbbsuicp> 
TioN  OF  Grant— SuooEssivx  Possession. 

Under  the  doctrine  of  presumption  of  grant 
by  continuous  adverse  possession  of  land  for 
20  years  while  successive  possession  most  be 
connected  without  any  hiatus,  there  need  be  no 
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privitr  of  contract  or  other  legal  privity  be- 
tween the  iniecesBiTe  occnpants, 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Kssion,  Cent.  Dig.  U  21IS-217;  Dec.  Dig.  <&=> 
43(3).] 

9.  LnoTATioN  OF  AonoRS  ^»72(8)— DiaABUr 
ITT— Infahot. 

Aa  it  must  appear  that  the  parties  against 
whom  a  presumption  of  grant  to  land  is  sought 
to  be  enforced  were  in  a  position  to  resist  poe- 
Besdon  during  the  whole  20  years,  where  the 
possession  of  an  adverse  holder  was  less  than 
20  years  when  the  owner  died  leaving  minor 
children,  one  of  the  ehUdien  stiU  a  minor  is 
entitled  to  recover  his  interest  in  the  property ; 
the  presumption  not  having  completely  run  as 
to  him  because  of  his  disability. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |  892;  Dec.  Dig.  «S9 
72(3).] 

10.  LiuiTATlON    OF  AonoNB   e=»72(3)  —  Dl8- 
ABiLiTY — Infarct. 

As  the  3  years'  saving  for  infants  prescrib- 
ed by  the  statute  of  limitations  has  no  bear- 
ing upon  the  presumption  of  title  to  land  from 
Ispae  of  time,  where  one  was  an  infant  at  the 
time  of  inheriting  land  to  which  another  claims 
title  by  adverse  possession,  only  the  time  during 
which  the  disability  existnl  will  be  counted  out 
in  determiiiing  the  length  of  the  adverse  poa- 
Kssion. 

[Ed.  Note. — For  other  cases,  see  Iiimitation 
of  Actions,  Gent  Dig.  |  892;  Dec.  IXg.  «=3 
72(3).] 

11  Tknanct  in  Com  on  «=366(3)— Biobt  to 

Sue  in  E^jkotiocnt— Dxcbee. 
Tenants  in   common   may  sue  together  in 
ejectment,  and  one  may  recover  and  be  entitled 
to  a  decree,  although  the  other  be  barred  and 
fail  to  recover. 

[Eid.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  f  1 143-160 ;  Dec.  Dig.  «=> 
56(3).] 

12.  EjxcnocNT  ^39(2)— TiTUC  to  Othkb  Ac- 
tion. 
A  widow,  not  being  the  heir  of  the  husband, 

cannot  recover  in  ejectment. 
[Ed.   Note. — For  other  cases,  see  Ejectment, 

Cent.  Dig.  {  17;    Dec.  Dig.  «=»9(2).] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Will  D.  Wright,  Chancellor. 

Actions  in  ejectment  by  Delia  Ferguson, 
and  by  Delia  Ferguson  and  others  against 
D.  B.  Prince.  From  a  decree  dismissing  the 
bill  in  each  case,  the  complainants  appeal 
Decree  ordered  for  defendant  in  the  first 
case.  Decree  ordered  tor  complainant  Rich- 
ard Lawson  Ferguson  tor  the  interest  claim- 
ed by  him,  and  for  the  defendant)  as  to  the 
ranalnder,  in  the  second  case. 

0.  W.  Cansler  and  Frank  Sanders,  both 
of  Knoxville,  for  appellants.  T.  L.  Carty, 
of  Knoxville,  tor  appellee. 

NISL,  C.  J.  These  were  two  separate  cas- 
es tried  In  the  chancery  court  of  Knox  coun- 
ty, being  ejectments  for  distinct  lots  of  land 
in  the  dty  of  Knoxville,  but,  the  evidence 
being  much  the  same  in  both,  they  were  con- 
solidated for  purposes  of  hearing,  and  dis- 
posed of  by  the  chancellor  in  one  decree  and 
appealed  to  this  court  under  one  transcript 
The  chancellor  dismissed  the  bill  in  each 
case,  and  the  complainants  have  appealed. 


The  bill  in  the  first  case  sought  to  recover 
a  part  of  lot  No.  112  in  McAnally's  addi- 
tion to  Knoxville;  the  part  sued  tor  being 
accurately  described  in  the  record. 

[1]  The  determinative  facts  with  respect 
to  this  piece  of  property  are  that  on  the  13th 
day  of  July,  1906,  the  complainant,  then  with- 
out title,  conveyed  the  property  in  question 
by  a  deed  containing  a  general  warranty  of 
title  to  the  defendant,  D.  R.  Prince,  but  sub- 
sequently, on  the  30th  day  of  November, 
1906,  she  acquired  the  title  by  deed  from  the 
owners,  Robert  L.  Lllley  and  wife,  Lottie. 
Upon  the  acquisition  of  tUs  title  it  immedi- 
ately Inured  to  the  benefit  of  and  passed  in- 
to the  defendant,  Prince,  by  virtue  of  the 
warranty.  This  rule  of  law  was  derived  by 
our  Jurisprudence  from  the  English  law, 
and  has  long  been  a  settled  principle  in  this 
state.  Its  application,  together  with  differ- 
ent formulations  of  it,  wUl  be  found  in  the 
following  cases  in  our  state:  Stuart  y.  Nel- 
son, 4  Hayw.  (5  Tenn.)  200;  Henderson  v. 
Overton,  2  Yerg.  aO  Tenn.)  394,  396,  24  Am. 
Dec.  492;  Robertson  v.  Oaines,  2  Humph.  (21 
Tenn.)  867,  883;  Oookin  v.  Graham,  S 
Humph.  (24  Tenn.)  480,  483,  484:  BlrdweU 
r.  Cidn,  1  Cold.  (41  Tenn.)  301,  302;  Susong 
y.  Williams,  1  Helsk.  (48  Tenn.)  625,  630; 
Coal  Creek  Mining  &  Manufacturing  Co.  v. 
Ross,  12  Lea  (80  Tenn.)  1  and  4;  Woods  v. 
Bonner,  89  Tenn.  411,  421,.  422,  18  S.  W. 
67;  Bird  v.  Cross,  16  Gates  (123  Tenn.)  419, 
422,  131  S.  W.  974. 

It  is  insisted  that,  since  the  complainant 
was  out  of  possession  at  Uie  time  she  made 
the  conveyance  ta  the  defendant.  It  is  there- 
fore void,  under  our  champerty  laws.  Shan- 
non's Code,  a  3171,  3172,  3176.  But  section 
3174  provides  that: 

"These  provUdons  shall  not  prevent  an  abso- 
lute and  Dona  fide  sale  or  mortgage  of  lands 
or  tenements  not  possessed  and  heSd  adversely 
at  the  time  of  such  sale  or  mortgage,"  etc. 

[2, 3]  The  evidence  falls  to  show  that  there 
was  any  adverse  possession  at  the  time.  So 
the  champerty  provisions  do  not  apply.  Still, 
if  there  had  been  such  adverse  possession, 
they  would  not  apply  between  the  complain- 
ant and  the  defendant,  because  the  deed 
would  be  good  between  them;  she  being 
estopped  to  deny  its  validity.  Wilson  & 
Wheeler  y.  Nance  &  CiolUns,  11  Humph.  (30 
Tenn.)  191,  192;  Ruffln  v.  Johnson,  6  Helsk. 
(52  Tenn.)  608,  611. 

[4]  The  defendant  also  insists  that  he  had 
been  in  adverse  possession  of  this  lot  for 
more  than  7  years  next  before  the  bill  was 
filed,  claiming  under  his  deed  from  the  com- 
plainant. But  the  evidence  falls  to  sustain 
this  defense;  his  supposed  possession  con- 
sisting simply  of  having  dirt  thrown  upon 
the  lot  from  time  to  time  to  fill  up  holes,  and 
also  of  occasionally  storing  lumber  and  wag- 
ons thereon.  Such  intermittent  acts  are  not 
sufficient  Gemt  v.  Floyd,  131  Tenn.  119, 
174  S.  W.  267.    However,  on  the  first  point 
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stated,  the  decree  of  the  chancellor  most  be 
affirmed. 

The  second  bill  was  filed  by  the  heirs  at 
law  of  Charles  F.  Ferguson,  and  by  his  wid- 
ow, the  complainant  Delia,  against  the  same 
defendant,  on  the  12th  of  March,  1914.  The 
heirs  suing  are  Frances  Rebecca,  bom  March 
12,  1890,  and  therefore  24  years  old  to  a 
day,  when  suit  was  brought,  and  Richard 
Lawson  Ferguson,  bom  May  28,  1894,  who 
was  therefore  Just  a  little  over  19  years  old. 
These  dates  are  important  in  view  of  the  de- 
fense of  the  statute  of  limitations  of  7  years' 
adverse  possession,  and  also  the  defense  of 
20  years'  adverse  possession,  from  which  a 
deed  or  grant  may  be  presumed.  It  is  also 
proper  to  be  stated  here  that  Charles  F.  Feiv 
guson,  the  fatlier  of  these  children  and  the 
husband  of  the  complainant  Delia,  died  April 
28,  1901.  The  widow  Joins  in  the  bill  aa 
next  friend  of  the  minor  complainant,  and 
also  as  asserting  her  right  to  dower. 

In  order  to  properly  understand  the  facts 
it  will  be  necessary  to  refer  to  a  map  which 
we  And  in  the  record  and  attach  to  this 
opinion  showing  McAnally's  addition  and  the 
lot  in  controversiy  in  connection  with  other 
lots  adjoining. 


linked  lines  rather  than  solid  lines.  The 
eastern  boundary  of  lot  No.  Ill  does  not 
appear  upon  the  map.  The  qpaoe  marked 
on  lot  No.  112,  "Property  of  D.  R.  Prince,"  is 
the  part  of  lot  No.  112  which  was  sold  by 
Delia  Ferguson  to  the  defendant.  Prince,  and 
is  the  property  involved  in  the  previous  case 
Just  disposed  of.  It  is  perceived  that  Im- 
mediately east  of  that  is  a  part  of  lot  No. 
112  marked,  "Property  of  Delia  Ferguson," 
and  Immediatdy  east  of  that  is  a  part  of  lot 
No.  111.  It  Is  perceived  that  the  line  marked 
"89.06"  has  along  its  length  the  word  "fence," 
and  also  the  Une  west  of  Delia  Ferguson's 
marked  "120.40"  also  has  attached  to  it  the 
word  "fence."  Both  lots  Nos.  Ill  and  112 
were  formerly  owned  by  Patrick  Cain.  On 
June  28,  1878,  he  sold  a  strip  50  feet  wide 
off  of  the  west  side  of  lot  Na  111  to  Fannie 
Branner,  and  the  latter,  on  May  22,  1S91, 
sold  this  50  feet  to  Charles  F.  Ferguson.  On 
October  26,  1878,  Patrick  Cain  sold  to  Har- 
riet C.  Branch  the  next  60  feet  of  lot  No. 
Ill  lying  immediately  east  of  and  adjoining 
that  previously  sold  to  Fannie  Branner. 
Harriet  Branch  sold  this  to  B.  C.  Camp.  R 
0.  Camp  on  December  31, 1881,  sold  this  lot  to 
Rachel  Connor  and  Harriet  Branch.   The  lat- 
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Ou  turning  to  this  map  it  is  perceived  that 
lots  Nos.  116,  114,  and  118  are  rectangles, 
that  three  sides  of  No.  112  are  bounded  by 
right  lines,  but  that  the  northern  line  Is 
broken  by  the  margin  of  Asylum  avenue 
running  at  an  acute  angle.  The  east  and 
west  lines  of  lot  Na  112  are,  It  is  perceived, 


ter  sold  a  half  interest  back  to  B.  O.  Camp  od 
January  10, 1889.  B.  O.  Camp  on  Jnne  1, 1901, 
sold  this  half  interest  to  defendant,  D.  R. 
Prince.  On  December  8,  1908,  Radid  Con- 
nor conveyed  to  D.  R.  Pilnce  the  other  half 
of  this  lot 
Rachel  Connor  built  a  boose  and  indosed 
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what  sbe  tbonght  was  ber  lot  In  fbe  latter 
part  of  1881,  bat  Instead  of  rmming  her  lines 
perpendicular  to  Asylum  avenne,  and  also  to 
UnlTersity  avenue,  these  lines  were  Uicllned 
so  as  to  cause  the  front  of  the  lot  to  face 
with  the  angle  of  Asylum  avenue,  resulting 
in  the  laying  of  a  part  of  her  lot  over  on 
the  Ferguson  lot.  When  Ferguson,  came  to 
build,  supposing  the  fence  marked  with  the 
flgures  "89.06"  represented  the  eastern  line 
of  his  60  feet,  he  laid  down  his  lot  at  the 
game  angle,  which  resulted  in  putting  about 
half  of  It  over  on  lot  No,  112,  which  be- 
longed to  a  party  named  Ltlley,  the  lot  at 
that  time  vacant.  In  course  of  time  Lllley 
discovered  the  Invasion,  and  comi)elIed  Fer- 
guson, or  rather  bis  widow,  to  buy  the  wliole 
of  lot  No.  112,  a  part  of  which  she  subse- 
quently sold  to  the  defendant,  as  we  have 
stated,  and  as  shown  in  the  previous  case. 

So  tbe  Fergusons  bring  the  present  suit 
to  recover  so  much  of  the  first  50  feet  of 
lot  No.  Ill  belonging  to  them  as  Is  no^ 
held  by  the  defendant.  Prince,  under  the 
fence  made  by  Rachel  Connor;  that  ia  to 
say,  to  rectify  the  lines.  Tbe  defendant 
pleaded  the  statute  of  limitations  of  7  years, 
claiming  adverse  possession  for  that  length 
of  time,  and.  also  20  years'  adverse  posses- 
sion, as  a  basis  for  tbe  presumption  of  ^ 
grant.  He  likewise  defends  on  the  ground 
ttiat  the  true  method  of  laying  off  the  lots, 
in  the  diagonal  manner  was  adopted  by 
Rachel  Connor,  and  8ubse<iuently  followed 
by  Fiergnson.  This  defense  is  based,  appar- 
ently, aa  two  grounds:  First)  that  It  Is  the 
natural  way;  secondly,  that  Patrick  Cain 
himself  staked  off  on  the  ground  the  50 
feet  to  Harriet  Branch.  It  was  not  the  nat- 
ural way,  as  will  be  perceived  from  the  lan- 
guage of  the  deed  to  Harriet  Branch.  The 
description  In  that  deed  is: 

"A  part  of  lot  No.  HI  of  McAnaUy'a  addition 
to  Knoxrille,  T«nn.,  bMinning  at  a  point  fifty 
feet  east  of  lot  No.  112  and  running  fifty  feet 
towards  KnoxviUe  along  the  pike  and  running 
back  In  parallel  lines  to  tJniversity  avenue." 

The  subsequent  deeds  on  down  to  Prince 
nsed  substantially  the  same  language  either 
directly  or  by  reference  to  prior  deeds.  The 
language  of  tbe  deed  to  Ferguson  for  the 
first  50  feet  of  lot  No.  Ill  Is: 

"Fifty  feet  front  of  lot  No.  Ill  in  McAnally's 
addition  to  Knozville,  Tenn.,  being  the  western 
portion  of  said  lot  and  adjoining  lot  No.  112 
and  running  back  to  University  avenue,  the 
said  front  of  said  lot  being  on  the  Montgomery 
pike  [now  Asylum  avenue],  and  being  the  same 
lot  that  was  conveyed  to  the  said  first  party 
[Fannie  Branner]  by  deed  from  Patrick  Cain," 
etc. 

The  description  In  the  deed  from  Patrick 
Oaln  to  Fannie  Branner  was: 

"A  part  of  lot  No.  Ill  of  McAnally's  addi- 
tion to  Ejiorville,  the  west  comer  of  said  lot 
adjoining  Martha  Lilley  [meaning  lot  No.  112], 
firooting  OO  feet  on  Montgomery  pike  hiow  Asy- 
Inm  avenue]  and  running  back  to  ilnlversity 
avenue." 

[I]  We  tUnk  U  is  dear  from  these  de- 
scriptions that  tbe  lines  were  Intended  to  run 


parallel  with  tbe  east  boundary  line  of  No. 
112  and  at  rlj^t  angles  with  University 
avenue. 

[(]  As  to  the  contention  that  the  60-foot 
lot  conveyed  by  Patrick  Cain  to  Harriet 
Branch  was  staked  off  on  the  ground  by  him, 
this  cannot  avail  In  so  far  as  such  act  of  his 
caused  that  lot  to  impinge  upon  tbe  lot  pre- 
viously conveyed  to  Fannie  Branner;  the 
conv^ance  to  Fannie  Branner  having  been 
made  on  June  27,  1878,  and  that  to  Harriet 
Brandi  having  been  made  on  October  26, 
1878.  After  having  already  conveyed  to  Fan- 
nie Branner  the  first  60  feet  lying  on  tbe 
western  side  of  lot  No.  Ill,  be  could  not  law- 
fully lay  down  upon  that  lot  subsequently 
any  pert  of  the  60  feet  intended  to  be  con- 
veyed to  Harriet  Brandi;  so  the  descrip- 
tions must  be  confined  to  the  language  of  the 
deeds  and  tbe  rectangular  strips  of  land. 

Tbe  scale  on  the  map  is  40  feet  to  one 
inch.!  Applying  this  scale  to  the  map,  the 
following  results  are  obtained; 

From  the  Intersection  of  University  ave- 
nne and  Asylum  avenue  a  straight  line  west- 
ward to  Telllco  street  extends  the  length  of 
S28.1  feet  Lots  Nos.  US,  114,  113,  and  112 
are  each  60  feet  wide,  or  a  total  distance  of 
200  feet  from  Telllco  street  eastward  to  the 
east  line  of  lot  No.  112.  That  leaves  tbe  dis- 
tance from  the  east  line  of  lot  No.  112  to  tbe 
Intersection  of  Asylum  avenue  and  Universi- 
ty avenue  exactly  128.1;  so  that  the  Fergu- 
sons would  be  oitiUed  to  the  first  50  feet  of 
lot  No.  Ill  measuring  from  tbe  southeast 
comer  of  lot  No.  112  eastward.  The  next 
50  feet  directly  east  of  that  would  be  the 
property  which  was  conveyed  by  Patrick 
Cain  to  Harriet  Branch,  and  subsequently, 
through  a  series  of  conveyances,  passed  to 
the  defendant.  Prince. 

Nothing  else  appearing,  the  complainants 
are  entttied  to  recover  tbe  first  50  feet  of  lot 
No.  Ill,  or  so  much  of  It  as  they  are  not  al- 
ready la  possession  of. 

We  shall  now  consider  the  defense  of  the 
statute  of  limitations  Interposed  by  tbe  de- 
fendant 

[7]  Rachel  Connor  and  Harriet  Branch, 
her  granddaughter,  received  a  conveyance  of 
the  lot  In  question  on  December  31,  1881. 
The  evidence  is  that  during  that  year  tbe 
fence  was  put  around  the  lot;  that  is,  not 
the  lot  actually  described  In  the  deed,  which 
we  have  held  Intended  right  lines,  but  the 
fence  ran  in  tbe  diagonal  manner  we  have 
previously  stated,  throwiog  a  part  of  the  lot 
over  on  the  first  50  feet  of  lot  No.  Ill,  which 
had  been  conveyed  to  Frances  Branner,  under 
whom  the  complainants  claim.  The  ground 
fenced  up  In  this  erroneous  manner  was  held 
in  possesion  by  Rachel  Connor  until  her 
conveyance  to  defendant  Prince  on  Decem- 
ber 8,  1S03— that  Is  to  say,  for  2&  years. 
But  In  the  conveyance  which  Rachel  Connor 
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made  to  defendant.  Prince,  she  did  not  de- 
scribe her  actual  possession,  but  the  50  feet 
described  In  the  deed  which  she  and  Harriet 
Branch  had  received  from  Camp,  that  Is,  by 
lines  parallel  with  the  east  line  of  lot  No. 
U2.  The  same  Is  true  of  the  oonreyance  by 
B.  O.  Camp  to  defendant  Prince  on  June  1, 
1901,  of  the  other  half  Interest  In  the  same 
lot.  So  it  is  tliat  Prince's  claim  to  the  lot  as 
actually  fenced  rests  simply  upon  the  fact 
that  he  succeeded  Rachel  Connor  in  the  pos- 
session, without  any  privity  of  contract  be- 
twe«i  them  as  to  the  ground  covered  by  the 
fence,  except  In  so  far  as  her  deed  coveced 
part  of  the  land  fenced ;  that  part  lying  up- 
on Ferguson's  lot  to  the  west  not  being  cov- 
ered by  the  deed.  This  being  true,  the  de- 
fendant could  take  no  advantage  of  the 
previous  possession  by  Rachel  Connor,  or  by 
the  latter  and  Harriet  Branch,  since  their 
possessions  were  not  united  to  ttls  by  any 
form  of  legal  privity,  that  Is,  by  a  contract, 
or  descent,  or  the  like.  Therefore,  under  the 
rule  as  laid  down  in  Erck  v.  Church,  3  Pick. 
(87  Tenn.)  676,  11  South.  7»i,  4  L.  R.  A.  641, 
defendant's  possession  was  entirely  new 
when  he  entered  on  vacation  of  the  premises 
by  Rachel  Ocmnor.  The  doctrine  of  Erck 
V.  Church,  drawn  really  from  Marr  v.  Gil- 
liam, 1  Cold.  (41  Tenn.)  491,  is  in  effect,  that 
successive  possessions  under  the  second  sec- 
tion of  the  act  of  1810  (chapter  28)  cannot 
aid  each  other  unless  they  be  connected  by 
contract  or  other  form  of  legal  privity,  and 
that  each  subsequent  possession  not  so  con- 
nected takes  a  new  start  or  beginning,  un- 
aided by  the  prior  possession.  It  results 
that  the  defendant  obtained  no  right  under 
the  statute  of  limitations,  and  is  not  pro- 
tected thereby. 

[t,  I]  We  shall  next  consider  whether  he 
is  protected  by  the  presumption  of  a  grant. 
The  doctrine  on  which  this  presumption  rests 
is  that,  where  <me  has  remained  in  uninter- 
rupted and  continuous  possession  of  land 
for  20  years,  a  grant  or  deed  will  be  presum- 
ed. The  reasons  underlying  the  rnle  are  vari- 
ously stated.  Sometimes  it  Is  said  that  sudi 
long  possession  furnishes  an  inference  of  fact 
that  such  muniment  of  title  actually  existed, 
which  In  course  of  time  had  been  lost  or  in 
some  manner  unintentionally  destroyed.  Oth- 
er cases  in  effect  hold  that  the  presumption 
Is  a  fiat  presumption  of  law  intended  for  the 
repose  of  society.  But,  whichever  be  the 
true  theory,  the  presumption  undoubtedly 
exists.  It  has  some  special  qualities  which 
we  shall  now  state.  The  possession  may  be 
continuously  In  one  person,  or  there  may  be 
several  successive  possessions.  In  the  case 
of  successive  possessions  they  must  be  con- 
nected without  any  hiatus,  but  there  need 
be  no  privity  of  contract  or  other  legal  priv- 
ity between  the  successive  occupants.  In  this 
matter  radically  differing  from  successive 
possessions  used  in  making  oat  a  defense 
under  the  statute  of  limitations.    This  point 


is  folly  brought  out  with  the  distinction  Just 
indicated  in  the  case  of  Marr  v.  Oilllam,  1 
Cold.  (41  Tenn.)  488,  501,  502,  511,  512.  The 
absence  of  any  necessity  for  privity  between 
the  successive  holders  of  the  piogettj  is  also 
brought  out  very  fully  in  Scales  v.  Cockrlll, 
3  Bead  (40  Tenn.)  433,  and  Mlmms  &  Wife  v. 
Ewing,  15  Lea  (83  Tenn.)  667.  An  earlier 
case  (Chilton  v.  Wilson's  Heirs,  infra)  held 
tliat  it  was  necessary  to  have  privity,  but,  of 
course,  the  later  cases  control.  It  must  also 
appear  that  the  parties  against  whom  the 
presumption  is  sought  to  be  enforced  were, 
during  the  whole  20  years,  in  a  position  to 
resist  the  possession,  that  Is,  were  not  under 
disability.  Marr  v.  Gilliam,  supra;  Ferrell 
V.  Ferrell,  1  Baxt  (60  Tenn.)  320;  Saunders 
V.  Simpson,  97  Tenn.  382, 37  S.  W.  195;  Drew- 
ery  v.  Nelms,  132  Tenn.  254,  262,  263,  177  S. 
W.  946. 

Other  asiKCts  of  the  doctrine  not  necessary 
to  be  specially  noticed  in  this  opinion  may  be 
found  in  the  remaining  cases  which  appear  in 
our  Reports,  via.:  Gwathney  v.  Stump,  2 
Overt.  (2  Tenn.)  306,  312-314;  Banes  v. 
Peck's  Lessee,  Mart  &  T.  (8  Tenn.)  228;  Gil- 
christ V.  McGee,  9  Xerg.  (17  Tenn.)  466,  457 ; 
Mc(3orry  v.  King's  Heirs,  3  Humph.  (22  Tenn.) 
2ie7,  276,  277,  35  Am.  Dec.  166:  Chilton  v. 
Wilson's  Belrs,  9  Humph.  (28  Tenn.)  399,  405; 
Lessee  of  Brock  v.  Burchett,  2  Swan  (32 
Tenn.)  27,  81;  ColUns  v.  Bipshire,  2  Swan 
(32  Tenn.)  109,  111;  Cannon  v.  PbiUips,  2 
Sneed  @4  Tenn.)  211;  White  v.  Lavender, 
6  Sneed  (37  Tenn.)  648;   Williams  v.  Donell. 

2  Head  (39  Tenn.)  695;    Snoddy  v.  Kreutcb, 

3  Head  (40  Tenn.)  301;  Hunter  v.  Bills,  3 
Shan.  (3as.  97,  101;  Railroad  v.  Hays,  11 
Lea  (79  Tenn.)  382,  386,  47  Am.  Rep.  291: 
Dunn  V.  Eaton,  92  Tenn.  743,  753,  754,  23 
S.  W.  163. 

[16]  Recurring  now  to  some  of  the  dates 
previously  stated,  Rachel  Connor  was  con- 
tinuously in  possession  of  the  lot  which  she 
had  fenced  up  from  December  31,  1881,  until 
December  8,  1903,  when  she  conveyed  to  de- 
fendant Prince,  which  was  just  23  days  less 
than  22  years.  During  a  part  of  that  time^ 
that  is,  up  to  May  22, 1891,  the  lot  now  daim- 
ed_  by  complainant  was  owned  by  Fannie 
Branch,  a  single  woman.  This  would  cover 
9  years,  4  months,  and  21  days,  that  la,  from 
December  8,  1881.  to  May  22,  1891,  on  which 
latter  date  Charles  F.  Ferguson  became  the 
owner  of  the  lot  now  sued  for.  He  lived 
untU  April  28,  1901,  a  period  of  9  years,  U 
months,  and  6  days,  making  19  years,  3 
months,  and  27  days  from  the  date  when 
Rachel  Connor  fenced  up  the  lot.  But  he 
left  two  minor  children,  one  of  whom,  Rlchaid 
Lawson  Ferguson,  Is  still  a  minor;  therefore 
as  to  him  the  20  years'  presumption  has  not 
c(nnpletely  run.  And  he,  as  heir  of  bis  fa- 
ther, is  entitled  to  recover  of  the  defendant 
an  undivided  half  interest  (there  being  two 
children)  of  the  property  sued  for.  The  other 
heir,  Frances  Rebecca  Ferguson,  having  bees 
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born  MorCh  12,  1890,  was  11  years,  1  month, 
and  16  days  old  when  her  father  died,  and 
remained  a  minor  9  years,  10  months,  and  14 
days.  But  the  adverse  possession  began  De- 
cember 81, 1881,  and  the  biU  was  not  filed  un- 
til the  12th  day  of  March,  1914,  a  period  of 
32  years,  12  months,  and  11  days.  Deducting 
from  this  time  the  minority  of  Frances  Rebec- 
ca, there  is  left  22  years,  2  months,  and  27 
days  during  which  the  time  was  running 
wherein  persons  sul  Juris  might  have  sued. 
So  Frances  Bebecca  can  recover  notlilng; 
the  fall  presumptlye  period  being  made  out. 
It  Is  Insisted  in  her  behalf  that  she  has  the  3 
years'  saving  for  infants  prescribed  by  our 
statutes  of  limitation,  but  this  is  a  mistaken 
view.  That  provision  has  no  bearing  upon 
the  presumption  of  title  from  lapse  of  tima 
All  that  Is  allowed  under  the  cases  we  have 
dted  is  the  counting  out  of  the  time  during 
which  any  disability  existed. 

[11]  There  is  no  dlflBculty  In  granting  a 
decree  to  complainant  Richard  Lawson  Fer- 
goson  and  denying  Frances  Rebecca  Fergu- 
son's right  of  recovery,  since  in  this  state 
tenants  in  common  may  sue  together  In  eject- 
ment and  one  may  be  barred  and  fall  of  re- 
covery, and  the  other  may  not  be  barred  and 
may  recover,  and  a  decree  will  be  entered  ac- 
cordingly. Barrow's  Iiessee  v.  Navee,  2  Yerg. 
(10  Term.)  227;  Wade  v.  Johnson,  5  Humph. 
(24  Tenn.)  119,  42  Am.  Dec.  422;  Belote  v. 
White,  2  Head  (39  Tenn.)  703,  712;  Williams 
T.  Mining  &  Manufacturing  Co.,  116  Tenn. 
678,  93  S.  W.  672.  6  L.  R.  A.  (N.  S.)  710, 
112  Am.  St  Rep.  878,  5  Ann.  Cas.  822.  And 
see  Jones  v.  Phillips,  10  Helsk.  (57  Tenn.) 
562,  563,  and  Turner  v.  Lumbrlck,  Meigs 
a»  Tenn.)  7,  U. 

[12]  The  widow  is,  of  course,  not  an  heir 
of  the  husband,  and  cannot  recover  in  eject- 
ment. It  does  not  appear  that  her  dower 
had  ever  been  assigned;  so  her  only  proper 
status  Is  that  of  next  friend  of  the  minor 
.complainant,  Richard  Lawson  Ferguson. 

The  result  Is  a  decree  will  be  entered  in  the 
second  case  dismissing  the  bill  as  to  complain- 
ant Delia  in  so  far  as  she  sues  In  her  personal 
capacity,  and  as  to  the  complainant  Frances 
Rebecca.  A  decree  will  be  entered  in  favor  of 
the  complainant  Richard  Lawson  Ferguson 
for  an  undivided  half  Interest  In  the  first  50 
feet  of  lot  No.  Ill,  lying  Immediately  east  of 
the  eastern  boundary  line  of  lot  No.  112, 
treating  the  east  line  of  that  lot  as  being 
parallel  with  the  east  boundary  of  lot  No.  112, 
and  distant  50  feet  from  that  boundary  line, 
and  running  in  a  perpendicular  line  from 
University  avenue  northward  to  Asylum 
avenue. 

As  to  the  costs,  inasmuch  as  the  two  cases 
were  tried  together,  and  the  evidence  taken 
for  one  used  in  both,  the  assessment  will 
have  to  be  made  as  if  both  cases  were  In  one 
bilL  The  complainants  having  completely 
failed  In  the  first  case,  and  having  failed  as 


to  half  of  the  second  case,  a  fair  division  of 
the  costs  would  be  to  charge  the  complain- 
ants Delia  and  Frances  Rebecca  vrlth  two- 
thirds  of  the  costs  and  the  defendant  Prince, 
with  one-third  of  all  the  costs. 

On  Rehearing. 

After  a  further  consideration  of  the  calls 
in  the  deed  made  by  Patrick  Cain  to  Fannie 
Branner  and  those  in  the  deed  made  by  the 
latter  to  Ferguson,  we  are  of  opinion  that  in 
ascertaining  the  part  of  lot  No.  Ill  to  be 
recovered  by  the  minor  complainant  the  meas- 
urement should  begin  at  the  northeast  comer 
of  lot  No.  112,  and  extend  thence  60  feet 
southeastwardly  along  the  margin  of  Asylum 
avenue;  thence  due  south  to  University  ave- 
nue; thence  west  to  the  southeast  corner  of 
lot  No.  112;  thence  north  to  the  beginning. 
This  makes  a  slight  difference  in  quantity 
In  favor  of  defendant,  due  to  the  inclination 
of  the  line  bounding  Asylum  avenue. 


STARLIPE3R  v.  ORAX  et  aL 
(Snpreqie  Court  of  Tennessee.    Nov.  28,  1916.) 
Sfboifio  Pekfobiiangk  4=s>7 — Time  or  Pkb- 

FOBVANCE— ABANDONICENT    0»    RIOHT. 

Where  contracts  for  the  purchase  of  cor- 
poration stock  of  several  persons  were  not  com- 
pletely executed  within  the  time  limit  because 
of  failure  of  the  purchasers  to  perform  their 
part,  a  seUer  was  entitled  to  specific  perform- 
ance, having  performed  his  part  of  the  agree- 
ment, notwithstanding  other  sellers  under  the 
same  contract,  becoming  alarmed  at  the  purchas- 
ers' delay,  sold  at  less  than  the  contract  price. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance,   Cent    Dig.    {{   12-16;     Dec.    Dig, 

«!=»7.] 

Appeal  from  Chancery  Court  Washington 
County;    C.  J.  St  John,  Special  Chancellor. 

Suit  by  C.  F.  Stamper  against  S.  H.  Gray 
and  another.  From  decree  for  defendants, 
complainant  appeals.  Reversed  and  remand- 
ed, with  directions. 

J.  Stanley  Barlow,  of  Johnscm  CUty,  for 
appellant  Tbad  A.  Cox  and  Ben  H.  Taylor, 
both  of  Johnson  CUy,  for  appellees. 

NEIL,  a  J.  This  biU  was  filed  for  the 
purpose  of  obtaining  a  specific  performance 
of  a  contract  entered  into  between  complain- 
ant and  others  with  defendant  Gray  and  one 
W.  S.  Smith,  to  buy  certain  stock  In  the 
Johnson  City  Lumber  &  Manufacturing  (Com- 
pany. 

The  controversy  arose  out  of  the  following 
facts: 

Some  time  prior  to  the  occurrences  which 
are  the  subject  of  the  present  controversy 
the  lumber  company  had  received  a  deed 
from  the  Holston  Company  for  a  lot  on  which 
its  buildings  were  erected.  This  deed  was 
made  with  the  aid  of  the  Chamber  of  Com- 
merce of  Johnson  City.  In  order  to  forward 
the  transaction,  and  advance  the  interests  of 
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Johnson  Oty,  tbe  CSiamber  of  Commerce 
paid  to  the  Bolston  Company  $14260,  and  In 
that  way  the  lot  was  secured.  The  deed 
which  was  made  by  the  H(^ton  Company  to 
the  lumber  company,  however,  contained  cer- 
tain conditions,  one  of  which  was  that  the 
business  should  be  conducted  upon  the  lot  for 
ten  years,  and  that  a  certain  number  of  em- 
ployes should  be  operated,  and  other  points 
not  necessary  to  specially  mentimi. 

The  building  was  constructed  and  the  busi- 
ness conducted  harmoniously,  and  apparent- 
ly with  reasonable  profit,  and  indeed  with 
growing  success,  until  about  the  time  the 
present  controversy  arose,  when,  owing  to 
the  Increasing  scope  of  the  enterprise,  the 
need  of  additional  capital  was  felt,  and,  in 
order  to  obtain  this  capital,  the  books  were 
opened  for  additional  subscriptlona,  and  the 
defendant  Gray,  along  with  others,  took 
stock.  Mr.  Gray,  so  It  seems,  was  a  man  of 
some  means  and  very  tenacious,  and  very 
careful  in  the  furtherance  of  his  own  bnsi- 
ness  interests.  He  also  had  become  boond  for 
the  company  In  the  sum  of  about  $5,000.  Mr. 
S.  E3.  Miller,  another  stockholder,  was  bound 
for  abont  $15,000,  but  bad  a  mortgage  on  the 
property  for  $10,000.  A  contract  was  given 
to  Mr.  Gray  for  the  buying  of  logs,  which 
many  of  the  stockholders  deemed  to  be  unfair 
to  the  company,  and  this  caused  dissension. 
An  effort  was  made,  or  was  in  contemplation, 
so  to  speak,  to  set  aside  Mr.  Gray's  very  fa- 
vorable contract,  and  he  regarded  this  as 
very  hurtful  to  his  interests.  So  it  gradoally 
devel<^>ed  that  a  conflict  of  Interests  grew  up 
between  Gray  and  the  other  stockholders,  ex 
cept  Smith ;  the  latter  siding  with  Mr.  Gray. 
The  struggle  was  to  obtain  the  majority  of 
the  stock.  Starllper  belonged  to  the  faction 
which  was  opposed  to  Gray,  and  he  pur- 
chased the  stock  of  one  Whitsant  for  $800. 
This  gave  his  faction  the  control.  However, 
Gray  and  Smith  contended  that  tbe  purchase 
was  Illegal,  and  so  the  conflict  continued.  In 
this  unsettled  condition  of  the  business  every 
one  recognized  that  the  corporation  was  like- 
ly to  suffer.  Starllper's  faction  Insists  that 
Gray  and  Smith  were  threatening  to  put  the 
business  in  the  hands  of  a  receiver.  Gray 
and  Smith  deny  this,  bat  say  that  they  sim- 
ply said,  in  substance,  that  the  way  things 
were  going  along,  considering  the  dissension 
among  the  stockholders,  the  business  would 
soon  land  in  the  hands  of  a  receiver,  or  must 
soon  land  there,  in  the  natural  course  of 
events. 

In  order  to  cure  this  condition.  Gray  and 
Smith  offered  to  boy  the  stock  of  all  the  oth- 
ers at  85  cents  on  the  dollar.  The  contract 
was  in  writing,  and  was  in  the  following 
words: 

"This  agreement  made  and  entered  into  by 
and  between  S.  H.  Gray  and  W.  S.  Smith,  par- 
ties of  tbe  first  part,  and  T.  B.  Wallace,  E.  C. 
Wallm,  IGdgar  WaUin,  S.  K.  Miller,  and  Frank 
Stariiper,  parties  of  the  second  part,  witnessetb : 

"That  the  parties  of  tbe  first  part  do  hereby 
agree  to  pnichase  the  stock  of  the  parties  of 


the  second  ^art  in  the  Johnson  City  Lomber  & 

Manufacturing  Company,  said   stock  being  as 
follows: 

"T.  B.  Wallace  and  B.  O.  Wallin,  sixty  shares, 
$6,000.00;  Bdgar  Wallln,  seventeoi  shares, 
$1,700.00:  S.  ll  Miller,  twenty  shares,  $2,000.- 
00;  Frank  Starllper,  twenty-two  and  one-half 
shares,  $2,250.00— and  pay  for  the  same  eighty- 
five  cents  on  the  dollar,  one-half  of  which  will 
be  paid  in  cash,  and  the  balance  in  six  and 
twelve  months  from  date  hereof,  the  deferred 
payments  to  l>e  evidenced  by  our  joint  and  sev- 
eral notes,  and  to  be  secured  by  said  stock  so 
purchased,  which  wiU  be  attached  to  said  notes 
aa  collateral  secarity. 

"It  is  agreed,  however,  that  the  ten  shares  of 
stock  of  S.  E.  Miller  will  be  paid  for  outright 
at  par  by  the  cancellation  of  two  notes  given 
by  S.  E.  MiUer  to  the  J<Anson  City  Lumber  & 
Manofacturing  Company  in  parent  for  said 
ten  shares  of  stock,  and  the  remaining  ten  shares 
win  be  paid  for  as  above  stated  at  tbe  rate  of 
eighty-five  cents  on  the  dollar;  all  other  notes 
of  said  company  on  which  S.  E^  Miller  is  in- 
dorser  will  be  taken  up  and  paid,  or  renewed 
without  liis  endorsement. 

"It  is  stipulated  that  the  parties  of  the  first 
part  will  cause  to  Im  canceled  the  note  of  Frank 
Stariiper  for  the  sam  of  eii^t  hundred  dollars 
given  in  jiayment  for  eight  shares  of  stock  in 
tbe  Johnson  City  Lumber  &  Mannfacturing 
Company  on  snrrender  by  him  of  the  certificate 
of  stock  given  therefor  pn^wrly  endorsed. 

"This  agreement  this  day  executed  by  the  jwr- 
ties  of  the  first  part  and  by  S.  Bl  Miller,  one 
of  tbe  parties  of  the  second  part,  and  is  to  be- 
come effective  and  binding  on  all  the  parties  if 
signed  by  all  the  parties,  and  on  condition  of 
the  release  of  the  incombrances  in  deed  from 
Holaton  Corporation  to  the  Johnson  CH17  Lum- 
ber gc  ManniEactnring  Company  hdng  procnred 
by  properly  executed  deed  within  ten  days  from 
tUs  date. 

"It  is  understood  and  agreed  that  the  parties 
of  the  second  part,  upon  the  execation  of  this 
agreement  within  ten  days  as  above  stated,  vHU 
tender  their  resignation  as  directors  and  officers 
of  the  Johnson  City  Lumber  &  Manafactnring 
Company,  and  tlie  same  to  become  effective  at 
once. 

"In  testimony  whereof  we  have  hereunto  af- 
fixed our  signatures  on  this  8th  day  of  Mardi. 
191&  [Signed]    S.  H.  Gray, 

"W.  S.  Smith, 
"Parties  of  the  First  Part 
"T.  B.  WaUace, 
"S.  n.  MiUer, 
"B.  C.  Waiito, 
"Edgar  Wallin, 
"C.  F.  StarUper, 
"Parties  of  the  Second  Part." 

A.  companion  contract  to  this  was  as  fol- 
lows: 

"This  agreement  by  and  between  S.  H.  Gray 
and  W.  S.  Smith,  parties  of  tbe  first  part,  and 
S.  B.  MiUer,  party  of  the  second  part,  wit- 
nessetb: 

"That  the  party  of  the  second  part,  S.  K 
Miller,  agrees  to  cause  to  be  released  to  the 
Johnson  City  Lumber  &  Manufacturing  Com- 
pany, a  corporation,  the  conditions  and  incum- 
brances made  and  contained  in  the  deed  from 
tbe  Holston  Corporation  to  tbe  Johnson  City 
Luml>er  &  Manufacturing  Company,  so  as  to 
vest  in  the  company  an  unencumbered  title,  so 
far  as  said  conditions  are  concerned,  and  in 
consideration  thereof  parties  of  the  niat  part 
agree  to  pay  to  said  S.  E.  Miller,  so  soon  as  said 
conditions  can  be  released,  the  sum  of  $500.00. 
and  S.  B.  Miller  agrees  on  his  part  to  have  said 
conditions  released  and  fully  discharged  with- 
out any  further  or  other  costs  to  the  Johnson 
City  Lumber  &  Manufacturing  Company. 

"The  company,   through   the  parties   of  tbe 
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first  part,  agrees  to  furniah  party  of  the  second 
part  all  atatementa  and  data  of  basineaa  done  to 
date  for  the  use  of  the  Holston  Corporatioii 
and  Chamber  of  Commerce,  and  to  assist  in 
every  way  when  called  upon  to  have  said  condi- 
tiona  released  at  the  least  possible  Bom,  but 
said  aom  of  fHOO.QO  will  be  paid  to  S.  E.  MU- 
ler,  whatever  he  may  h<ive  to  pay  said  Holston 
Corporation  or  Chamber  of  Commerce. 

"It  is  understood,  however,  that  the  agreement 
to  pay  said  som  of  $600.00  is  conditioned  npon 
the  exeeation  of  another  contract  of  even  date 
herewith  between  the  parties  of  the  first  part 
and  S.  B.  Miller  and  associates  for  the  pur- 
chase of  their  stock  in  the  Johnson  City  Lom- 
ber  &  Manofactnring  Com^ny. 

"In  testimony  whereof  witness  the  signatures 
of    the    parties    to    this    instrument    on    this 
March  8,  1916.      [Signed]    3.  H.  Gray, 
"W.  S.  SmitJi, 
"Parties  of  the  rtrst  Part 

"S.  E.  Miller: 
Tarty  of  the  Second  Part" 

An  addition  or  modification  of  this  contract 
was  entered  on  March  10,  1916,  as  follows: 

"The  partiea  of  the  first  part  agree  to  a  modifi- 
cation of  the  above  agreement  to  the  extent  of 
agreeing  to  pay  to  S.  E.  Miller  said  sum  of 
1600.00  (five  hundred),  and  on  condition  that  the 
Chamber  of  Commerce  shall  agree  to  take  a 
bond  in  the  penalty  of  $1,250.00  to  guarantee 
the  operation  of  the  plant  for  the  period  of  five 
Tears  on  the  terms  and  conditions  set  out  in 
deed  of  April  27,  1915,  the  partiea  of  the  first 
part  agree  that  such  a  bond  will  be  given,  and 
the  party  of  the  second  part  will  not  be  re- 
quired to  procure  the  release  of  the  conditions 
and  restrictions  in  said  deed  except  on  terms 
of  said  bond  being  given,  and  the  agreement  of 
the  Chamber  of  Commerce  to  take  said  bond 
and  release  the  Holston  Corporation  shall  be 
taken  and  treated  as  a  compliance  with  the 
agreement  of  party  of  the  second  part  hereto. 
But  said  Chamber  of  Commerce  eJiall  on  the 
ezecntion  of  said  ^xmi  release  all  claims  for 
reimbursement. 

"This  Mardt  10,  1910. 

"[Signad]    S.  H.  Gray. 
"W.  S.  Smith." 

Gray  and  Smitb  did  not  execute  the  bond 
whlclt  they  were  required  to  execute  under 
the  contract  of  March  10th,  although  the 
Chamber  of  Commerce  agreed  to  accept  Mr. 
Gray's  own  bond.  He  testifies  that  he  did 
not  give  it  simply  because  he  did  not  vrtsh  to. 

In  the  meantime,  before  the  expiration  of 
the  ten  days  mentioned  tn  the  contract  of 
March  Stb,  a  deed  had  been  sent  forward  to 
the  chief  ofllce  of  the  Holst<m  Company  in 
New  York,  but  It  was  not  returned  until 
after  the  ten  days  had  expired.  It  seems 
that  It  had  to  pass  the  scrutiny  of  Its  local 
attorney  In  Johnson  City,  and  also  the  au- 
thorities of  the  company  in  New  York.  But, 
as  stated,  the  bond  had  not  been  given  by 
Gray  and  Smith,  and  so  there  was  no  obliga- 
tion on  the  part  of  the  Chamber  of  Commerce 
to  farther  the  matter.  The  Chamber  of  Com- 
merce was  the  real  party  In  Interest,  be- 
caase  It  had  paid  the  $1,260  originally,  and 
the  Holston  Coilipany  would  not  agree  to 
make  the  deed  of  release  except  with  the  con- 
sent of  the  said  Chamber  of  Commerce  of 
Johnson  City.  So  the  ten  days  expired  with- 
out the  execution  of  the  deed.  After  the 
expiration  of  that  time  Gray  and  Smith  re- 


fused to  have  anything  farther  to  do  with  the 
matter.  There  is  a  controversy  as  to  wheth- 
er they  refused  to  go  forward  with  the  deal 
before  the  expiration  of  the  ten  days.  S.  B. 
Miller,  one  of  the  leading  men  In  the  corpo- 
ration, and  Mr.  Wallln,  testify  that  Gray 
evaded  them  so  that  they  could  not  get  sight 
of  him,  dodged  into  stores,  and  In  other  ways 
escaped  them,  and  that  they  were  informed 
by  Mr.  Smith  that  Gray  was  going  to  "back 
out"  because  he  could  not  get  the  money 
cheaply  enough,  and  that  he  himself  could 
not  go  forward  unless  Gray  went  with  him. 
Smith  in  his  evidence,  practically  admits  this 
fact  Gray  denies  that  be  evaded  these  stodi- 
holders.  However,  we  think  the  weight  of 
the  proof  shows  that  the  last  three  or  four 
days  of  the  ten  days  Gray  and  Smith  were 
wavering  and  were  giving  it  out  that  they 
could  not  go  forward  with  the  purchase ;  but 
about  4  o'clock  on  the  last  day  they  suddenly 
became  bold  and  said  that  they  would  carry 
out  their  contract  and  purchase  the  stock, 
but  that  they  must  have  this  deed  of  release 
from  the  Holston  Company  first,  and  when 
Miller  and  Wallln  offered  them  some  papers 
showing  that  It  was  only  a  matter  of  a  few 
days  when  the  deed  could  be  produced,  they 
said  that  they  were  ready  "right  now"  to 
carry  out  the  contract  If  the  deed  should  be 
delivered  to  them,  but  that  they  would  not, 
after  the  expiration  of  the  ten  days,  take  the 
stock.  This  was,  as  stated,  at  4  o'clock  on 
the  last  day,  when  they  knew  that  it  was 
impossible  to  procure  the  deed  within  the  ten 
days. 

After  the  expiration  of  the  ten  days,  about 
the  27th  of  March,  the  Holston  Company  ex- 
ecuted the  deed.  • 

The  stockholders  who  had  agreed  to  sell 
the  stock  at  86  cents — that  is,  Starllper,  S.  E. 
MlUer,  Wallln,  and  others — ^were  confronted 
with  the  following  situation:  Gray  and 
Smith  had  refused  to  buy  the  stock.  To  com- 
pel them  to  take  It  a  litigation  would  have 
to  be  Inaugurated.  This  meant  a  continua- 
tion of  the  previous  dissension  in  a  more 
aggravated  form,  with  constant  deterioration 
of  business,  and  necessarily  with  great  loss  to 
all,  or  nearly  all,  the  stockholders.  The 
situation  was  acutely  felt  by  Mr.  Miller,  be- 
cause he  was  the  leading  financial  spirit  in 
the  enterprise,  and  was  bound  for  more  of 
the  debts  of  the  corporation  than  anybody 
else;   that  Is,  as  already  stated,  for  $15,000. 

In  this  situation  all  of  the  stocl^olders  on 
that  side  of  the  controversy,  except  Starllper, 
felt  they  must  make  some  c«»ce8sioDS.  So 
MUler  remained  In  the  company,  and  all  of 
the  others  agreed,  except  Starllper,  to  take 
76  cents  for  their  stock,  and  this  new  con- 
tract was  carried  out  Starllper  refused,  and 
filed  his  bill  to  compel  a  specific  execution  of 
the  contract  to  take  his  stock  at  85  cents  on 
the  dollar.  The  defendants  resisted  this  de- 
mand, on  the  ground  that  when  the  ten  days 
expired  their  obligati<«  ceased.    Th^  claim- 
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ed  tbat  the  ten  days'  time  was  of  tbe  essence 
of  the  contract  They  farther  say  that  in 
order  to  obtain  the  release  deed  of  the  Hol- 
ston  Company  they  had  to  pay  the  CSiamber 
of  Commerce  of  Johnson  City  $500  in  cash. 

In  respect  of  this  latter  feature  the  record 
shows  that  the  Chamber  of  Commerce  was 
perfectly  wUling  to  receive  the  bond  pro- 
vided for  in  tbe  modified  contract  of  March 
10,  1916,  but  that  Gray  and  Smith  finally 
refused  to  give  that  bond,  and  preferred  to 
pay  $500,  and  did  so. 

It  is  the  insistence  of  Gray  and  Smith  that 
they  were  not  to  pay  anytlilng  except  the 
$600  fee  to  S.  El  MiUer;  that  in  consideration 
of  paying  this  to  Miller  he  was  to  get  the 
consent  of  the  Chamber  of  Commerce  to  the 
release,  whidi  was  to  be  made  by  the  Holston 
Company.  In  singular  contrast  to  this  con- 
tention la  the  modified  contract  of  March 
10th,  under  which  they  agreed,  without  any 
kind  of  protest  at  the  time,  to  execute  a  lx>nd 
for  $1,260  in  order  to  procure  tbe  release. 
Really  it  is  very  dear  from  the  contract 
which  was  made  between  them  and  Miller 
on  the  8th  of  March,  1916,  that  it  was  plainly 
onderstood  they  would  have  to  pay  the  Hols- 
ton Corporation  something,  or  the  Cliamber 
of  Commerce,  in  addition;  that  is,  what 
might  be  paid  to  Miller  would  not  satisfy,  or 
might  not  satisfy,  the  Holston  Corporation, 
or  the  Chamber  of  Commerce.  This  is  clear 
from  one  paragraph  in  the  contract  Joat  re- 
ferred to,  viz.: 

"The  company,  tltrough  the  parties  of  tbe  first 
part,  agrees  to  furnish  party  of  the  second  part 
all  statements  and  data  of  business  down  to 
date  for  the  use  of  the  Holston  Corporation 
and  Chamber  of  Oommerce,  and  to  assist  in 
every  way  when  called  upon  to  have  said  condi- 
tions released  at  the  leatt  potribla  sum,  but  tbe 
sum  of  $500.00  will  be  paid  to  S.  B.  MiUer 
whatever  he  may  have  to  pay  taid  HoUton  Oof 
poration  or  Chamber  of  Oommeree." 

This  could  mean  nothing  else  than  that 
it  was  understood  that  something  would 
have  to  be  paid  to  the  Holston  Corporation 
or  the  Chamber  of  Commerce  in  order  to  get 
the  release.  In  the  light  of  the  language 
italicized  we  can  see  how  perfectly  reasonable 
it  was  that  Gray  and  Smith  on  the  10th  of 
March  agreed  to  execute  the  bond  for  $1,250. 
If  it  ever  had  been  understood  that  Miller's 
$600  fee  was  to  eventuate  in  the  securement 
of  tbe  release  vrithout  the  payment  of  any 
consideration  to  the  Chamber  of  Oommerce, 
or  to  tbe  Holston  Corporation,  Gray  and 
Smith  would  never  have  agreed  to  make  the 
bond.  But  if  we  are  wrong  about  this,  at 
all  events  they  agreed  to  give  the  bond; 
and  it  thus  devolved  on  them  as  a  condlUoa 
precedent  to  the  release  to  execute  the  bond 
or  to  make  satisfaction  to  the  Ghamt)er  of 
Commerce  in  respect  thereof. 

As  it  turned  out,  they  not  only  paid  the  fee 
of  MiUer,  but  in  Ueu  of  the  bond  paid  $600 
to  the  Chamber  of  Commerce. 

So  the  result  of  tbe  matter  was  that  Gray 
and  Smith  obtained  all  they  desired  to  ob- 


tain within  a  month  or  sndi  a  ntMtx,  but 
at  less  cost  than  they  anticipated.  They  got 
the  release  they  wished.  They  got  rid  of  all 
of  the  other  stockholders  except  Miller  by 
paying  them  10  cents  less  on  the  dollar  than 
they  had  agreed  to  pay  except  Starliper,  and 
against  the  lattei's  will  they  retained  him, 
as  Mr.  Gray  said,  because  they  needed  his 
work,  he  being  a  sawyer.  Just  a  workman 
in  their  service.  They  willingly  retained 
Miller,  a  valuable  man,  as  they  had  now  the 
majority  of  the  stock,  and  he  could  not 
thwart  them. 

Starliper,  however,  was  not  willing  to  Iiave 
his  rights  thus  disposed  of.  He  insists  upon 
having  the  contract  performed.  Tbe  ques- 
tion is:   la  he  entitled  to  this  relief? 

We  think  that  he  is  so  entitled. 

Regardless  of  the  qnestion  of  ooBstructlon 
as  to  whether  the  ten  days'  time  limit  was 
of  the  essence  of  the  contract,  it  is  perfectly 
clear  that  when  Gray  and  Smith  agreed  to 
the  modification  of  March  10th,  under  which 
they  were  to  execute  the  bond,  the  duty  rest- 
ed on  them  after  that  to  make  the  first  move; 
that  is,  to  ezecnte  the  bond,  or  to  pay  such 
a  sum  of  money  as  they  and  the  Chamber  of 
Commerce  could  agree  on  in  lieu  of  the  bond. 
During  their  inacticm  the  time  limit  vras 
automatically  extended.  It  never  became  in- 
cumbent upon  the  Chamber  of  Commerce  to 
authorize  the  delivery  of  the  deed  of  release 
by  the  Holston  Company  until  it,  the  Chamber 
of  Commerce,  should  be  satisfied  by  the  bond, 
or  by  some  commutation  of  it  This  was 
finally  arranged  some  time  In  March,  when 
the  $500  was  paid  by  Gray  and  Smith,  and 
the  deed  was  received.  When  this  deed  was 
received,  it  became  their  duty  to  pay  to  Mr. 
Starliper  the  amount  due  for  his  stodc 

His  rights  are  not  at  all  compromised  hy 
the  fact  that  other  stockholders  took  friglit 
and  settled  with  Gray  and  Smith  at  75  cents 
on  the  dollar,  and  that  Miller  stayed  in. 
Starliper  had  the  right  to  stand  fast  as  he 
has  done,  and  to  claim  his  dues. 

It  is  Insisted  that,  because  at  a  meeting  of 
the  stockholders  about  the  1st  of  April,  1816, 
StarUi)er  seconded  certain  motions,  he  is 
thereby  e8topi)ed.  There  is  nothing  in  this. 
He  never  agreed  to  settle  with  Gray  and 
Smith,  or  to  give  up  his  rights,  and  they 
were  in  no  wise  injured,  nor  was  be  benefited 
by  the  seconding  of  the  motions.  Indeed,  it 
was  merely  a  formal  matter  and  done  by  him 
at  the  request  of  the  acting  secretary  at  tbat 
time,  Mr.  Miller,  as  a  matter  of  form  in  order 
to  show  some  variety  of  action  in  the  motions 
and  seconds;  there  being  only  a  very  few 
stockholders  present  at  the  meeting. 

It  is  Insisted  that  Starliper  accepted  tlie 
status  because,  when  Mr.  \  Miller  agreed  to 
remain,  and  other  persons,  except  Starliper, 
took  76  cents  for  their  stock.  Miller  oSteKd. 
Starliper's  stock  to  Gray  and  Smith  at  75 
cents  on  the  dollar,  which  they  refused.  Both 
MiUer  and  StarUper  say  that  this  was  dooii 
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witboot  Starllptr*!  authority,  and  there  is 
no  proof  to  tbe  contrary. 

A  good  deal  Is  said  in  the  briefs  about  tbe 
Whltsant  $800  of  stock.  It  was  a  part  of  the 
agreement,  as  appears  from  one  of  tbe  wrltp 
logs  above  set  out,  that  Oray  and  Smith  were 
to  leUeve  Starliper  of  this  stock.  This  they 
mbseqnently  did.  Whether  they  did  so  pur- 
niant  to  the  contract,  or  otherwise,  is  not 
materluL  That  was  a  mere  incident  of  the 
contract.  The  real  subject  of  the  contract, 
as  far  as  Qray  and  Smith  and  Starliper 
were  concerned,  was  that  they  were  to  buy 
Starliper's  stock  at  85  cents  on  the  dollar, 
ootslde  of  the  $800  of  his  Whitsant  stock, 
vblch  had  been  acquired  by  him  in  the  man- 
ner previously  stated,  and  about  his  owner- 
ship of  which  there  had  been  some  contro- 
versy. 

Gomplalnant,  Starliper,  is  entitled  to  a  de- 
cree against  Gray  and  Smith  compelling  them 
to  take  his  stock  at  85  cents  on  the  dollar. 
The  decree  of  the  Chancellor  will  therefore  be 
reversed,  and  the  cause  remanded  to  the  chan- 
cery court  at  Johnson  City,  with  directions 
to  the  chancellor  to  enter  a  decree  in  Star- 
liper's favor  against  Gray  and  Smith  for  one- 
half  the  ]par  value  of  the  stock  at  the  rate 
of  85  cents  on  the  dollar,  with  Interest  from 


March  27,  1016.  Under  the  terms  of  tbe 
contract  the  remaining  half  of  tbe  one  half 
was  to  be  paid  at  six  months  from  its  date, 
which,  under  the  postponed  period  indicated, 
would  be  September  27,  1916,  which  has  al- 
ready passed.  The  chancellor  will  enter  a 
decree  against  Qray  and  Smith  for  this  sum. 
The  remaining  half  of  the  sum  left,  after  de- 
ducting the  cash  payment  called  for,  will 
fall  due  12  months  from  March  27,  1916, 
which  will  be  March  27, 1917.  The  chancellor 
wiU  retain  the  cause  in  oourt  until  that  date, 
and  If  the  money  shall  not  be  then  paid,  he 
will  enter  a  Judgment  against  Gray  and 
Smith  for  the  amount  None  of  these  Judg- 
ments, however,  will  be  entered  until  Star- 
liper flies  in  court  the  stock,  which  will  be 
held  in  the  cause  by  the  chancellor  until  all 
tbe  payments  are  made  by  Gray  and  Smith, 
and  then  the  stock  will  be  delivered  over  to 
the  said  Gray  and  Smith.  On  the  filing  of 
the  stock  in  court  Starliper  will  be  entitled 
to  an  execution  on  the  two  amounts  adjudged 
in  his  favor,  and  on  the  27th  of  March,  1917, 
the  remaining  sum  due  him  for  his  stock. 

A  decree  for  all  the  costs  of  the  cause  will 
be  entered  against  Gray  and  Smith,  both  for 
this  court  and  the  court  below. 
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EAST  T.  SOUTHERN  COTTON  OIL  CO. 

(No.  67.) 

(Supreme  Court  of  Arkansas.    Dee.  18,  1016.) 

1.  Appeai,  and  Ekbob  <=s>713(3)— Bnj.  or  Sz- 
CEpnoNfi — What  to  Contain. 

Where  the  motion  for  new  trial  appeared 
only  in  the  bill  of  exceptions,  while  the  Dill  is 
not  the  proper  place  for  such  motion,  it  will  yet 
be  considered,  in  order  to  avoid  nnnecessary  de- 
lay by  certiorari  to  briiig  np  the  motion  in  the 
proper  way. 

[Ed.  Note.— For  other  cases,  see  Api>eel  and 
Error,  Cent  Dig.  {  2967;  Dec.  Dig.  «=»713(3).) 

2.  Appeal  and  Ebbob  iS=»S47(1>—Soops  or 
Bevibw— Pbebebvation  or  jBkoepxionb— 
Unnecessabt  Obdebs. 

Where  no  motion  was  filed  to  strike  para- 
graphs of  the  answer,  bnt  they  were  demurred 
to  and  demurrer  sustained  with  excepticms  sav- 
ed, but  the  court  in  sustaining  the  demurrer 
struck  the  paragraphs,  such  order  was  surplus- 
age, so  that  it  need  not  be  presented  by  a  bill  of 
exceptions. 

[Ed.  Note.— For  other  c^ses,  see  Appeal  and 
Error,  (3ent.  Dig.  H  2427,  2429,  2430;  l)ec 
Dig.  «s»647(l).] 

3.  Pbincipal  and  Agent  «=>90<1)— Ooioas- 

SIONS— tilEN. 

A  contract  of  employment  by  which  the  serv< 
ant  was  to  receive  a  commission  for  purchasing 
cotton  seed,  which  contract  allowed  a  certain 
sum  per  ton  to  cover  house  rent  and  loading  and 
made  him  responsible  for  loss  of  weight  arising 
from  errors  in  weighing,  theft,  drying,  handling, 
or  any  other  cause,  and  required  him  to  keep 
the  seed  under  lock  and  key,  whUe  it  may  not 
technically  constitute  him  a  factor  or  broker, 
entitles  him  to  an  interest  in  or  Uen  upon  the 
seed  purchased  to  the  extent  of  the  commission 
due  for  purchasing  it  and  the  charges  for  storing. 
[Ed.  Note.— For  otho'  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  240-242;    Dec.  Dig.  «=> 

Appeal  from  Circuit  Gonit,  Clark  Cionnty ; 
0«o.  B.  Haynle,  Judge. 

Replevin  by  the  Southern  Cotton  OH  Com- 
pany against  T.  W.  East,  wherdn  defendant 
filed  a  croes-complalnt  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and  re- 
manded, with  Instructions. 

Appellee  brought  suit  In  replevin  against 
appellant  In  the  Clark  drcnlt  court  for  about 
14  tons  of  cotton  seed  in  possession  of  appel- 
lant, same  being  stored  In  a  little  house  Just 
In  the  rear  of  the  llveiy  barn  of  appellant  In 
Arkadelphla.  The  complaint  stated  that  ap- 
pellee was  the  owner  of  the  seed  and  entitled 
to  the  Immediate  possession  thereof,  and  that 
the  defendant  unlawfully  detained  same,  and 
asked  for  $50  damages  for  the  detention  of 
said  seed.  Appellant  filed  an  answer  and 
cross-complaint.  The  first  paragraph  of  the 
answer  denied  that  appellee  was  the  owner 
and  entitled  to  the  possession  of  said  seed, 
and  denied  that  he  had  damaged  it  in  any 
sum  by  the  retention  of  said  seed.  The  sec- 
ond paragraph  of  the  answer  set  out  the  con- 
tract between  appellant  and  appellee,  under 
which  the  seed  were  purchased.  The  contract 
was  made  an  exhibit  to  the  answer  and  Is 
as  follows: 


<H?ontract  lietween  plaintiff  and  dstaidaiit, 
made  on  Aug.  11,  1915. 

"First.  The  oil  company  (plaintiff)  hereby  em- 
ploys the  second  party  (defendant)  and  the  sec- 
ond party  accepts  sacn  employment  to  purchase 
sound  cotton  seed  tor  the  oil  company  at  Arka- 
delphla during  the  -season  beginning  Sept  15, 
1916,  ending  March  15,  1916 ;  but  this  contract 
may  be  rescinded  and  terminated  at  any  time 
by  either  party  by  notice  to  the  odier  party. 

"Second.  The  second  pari?  shall  receive  as 
compensation  a  salary  of  fifty  dollars  per  month, 
for  six  months,  starting  September  the  16th, 
1916.  On  nil  purchases  over  two  hundred  tons, 
the  oil  company  agrees  to  allow  a  commission  of 
one  dollar  and  fif^  cents  per  ton.  The  oil  com- 
pany agrees  to  allow  forty  cents  per  ton  to  cover 
bouse  rent  and  loading  on  each  ton  bought  for 
their  account 

"Third.  The  oil  ccMnpany  to  give  defendant 
quotations  and  instructions  as  to  buying  said 
seed  and  defendant  to  give  diligent  ^ort  to  pur- 
chasing, and  defendant  vrill  make  daily  written 
reports  of  said  purchases  showing  quantity,  coat 
of  each  load  on  forms  furnished  by  the  com- 
pany ;  and  if  defendant  can  buy  seed  at  prices 
lower  than  quotations  the  oil  company  is  to  have 
the  benefit 

"Fourth.  Defendant  not  to  report  seed  unless 
they  are  actually  delivered  and  deposited  in  the 
storage  place,  and  not  to  purchase  any  seed  for 
future  delivery  unless  authorised. 

"Fifth.  The  oil  company  can  arrange  for  cash- 
ing seed  tickets  in  the  town  where  purchased, 
but  if  the  cashing  of  said  tickets  cannot  be  sat- 
isfactorily arranged,  then  the  oil  company  will 
advance  such  snmi  of  money  as  it  deems  proper 
to  defendant,  with  the  understanding  that  such 
sums  advanced  are  trust  funds  to  be  used  and 
accounted  for  under  the  direction  of  the  com- 
pany and  to  be  used  only  in  the  purchase  of  seed. 

"Sixth.  The  company  provides  a  bouse  for 
storing  of  seed  purchased  by  defendant  and 
scales  for  weighing,  which  are  suitable  for  the 

f>urpose,  and  defendant  is  responsible  for  any 
088  in  weight  arising  from  errors  in  weighing, 
theft,  drying,  handling  or  any  other  cause.  All 
seed  shipped  to  the  company  shall  be  weighed 
at  such  point  tiie  company  may  designate;  and 
defendant  is  responsible  for  any  difference  in 
weight  between  what  it  shown  by  his  reports  and 
the  weights  at  such  designated  point  m  excess 
of  the  weights  shown  at  said  designated  point 

"Seventh.  Defendant  is  to  keep  all  seed  un- 
der lock  and  key  and  see  that  the  scales  are  in 
good  order. 

"Eighth.  Defendant  is  to  ship  seed  aa  di- 
rected by  the  company  and  to  smp  all  reported 
purchases  and  received  in  storage. 

"Ninth.  Defendant  during  the  existence  of 
this  contract,  will  not  seU  or  purchase  cotton 
seed  for  any  other  person. 

"Tenth.  The  contract  not  binding  until  ratified 
by  Memphis,  manager  of  the  Southern  CMton 
Oil  Company." 

He,  In  substance,  alleged  that  under  this 
contract  he  purchased  308  tons  of  cotton 
seed,  and  that  he  was  entitled  to  $1.60  per 
ton  on  110  tons  as  commission  for  purchasing 
same  and  40  cents  per  ton  on  808  tons  for 
storage  and  loading,  making  a  total  sum  of 
$288  for  which  he  was  entitled  to  a  lien  on 
the  seed  then  in  his  possession.  Paragraph 
3  of  said  answer  and  cross-complaint  was, 
in  substance,  the  same  as  paragraph  2,  but 
in  the  nature  of  a  crossKMmplalnt,  asking  for 
$150  damages  for  his  wrongful  discharge  by 
appellee  in  addition  to  the  amounts  claimed 
for  commissions  and  storage,  making  a  total 
dalm  of  $438,  for  which  be  asked  Judgment 
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A  demimer  was  filed  to  tbe  second  and  third 
paragrapbfl  of  the  answer  and  cross-com- 
plaint, which  demurrer  was  sostained  by  the 
court,  and  exceptions  saved  to  said  ruling 
by  the  defendant.  In  addition  to  sustaining 
the  demurrer  to  the  two  paragraphs  of  the 
answer  and  cross-complaint  the  court  struck 
out  tbe  paragraphs.  The  court  declined  to 
permit,  appellant  to  make  a  defense  under 
the  second  and  third  paragraphs  of  his  an- 
swer and  cross-bill,  and,  sitting  as  a  Jury, 
found  for  appellee,  and  rendered  Judgment 
against  appellant  for  10  tons  of  cotton  seed 
and  the  costs  of  the  suit.  Appellant  filed  his 
motion  for  a  new  trial,  which  was  orerruled, 
exceptions  were  saved,  and  this  *  cause  is 
brooc^t  here  on  appeal.  The  motion  for  a 
new  trial  appears  In  the  bill  of  exceptions, 
and  does  not  appear  otherwise  as  a  part  of 
the  record  In  this  cause. 

McMUlan  &  Mcl^lllan,  of  Arkadelphla,  for 
appellant  John  H.  &  Dwlght  H.  Crawford, 
of  Arkadelphla,  for  appellee. 

HUMPHHBYS,  J.  (after  stating  the  facts 
as  above).  [1]  Appellee  contends  that  the 
motion  for  a  new  trial  has  no  place  in  the 
bill  of  exceptions,  and  therefore  that  no 
motion  for  a  new  trial  appears  In  the  record, 
and  that  for  this  reason  the  cause  should  be 
affirmed.  Our  court  held  In  the  case  of  Far- 
Quharson  v.  Johnson,  36  Ark.  536,  that  it  was 
necessary  for  the  motion  for  a  new  trial  to 
appear  In  tlie  bill  of  exceptions,  and  the 
court  could  not  take  notice  of  it  unless  it 
was  there.  In  later  cases,  the  court  held 
that  tbe  proi)er  place  for  a  motion  for  a  new 
trial  was  In  the  record,  and  not  In  the  bill 
of  exceptions.  Because  the  court  ruled  In  36 
Arkansas  that  it  could  not  take  notice  of  a 
motion  for  a  new  trial  unless  it  appeared  In 
the  bill  of  exceptions,  it  Is  now  contended 
that,  since  tbe  court  holds  that  the  bill  of 
exo^tlcnis  Is  not  the  proper  place  for  a  mo- 
titm  for  a  new  trial,  the  same  reasoning 
should  ai>ply,  and  no  notice  should  be  taken 
of  the  motion  for  a  new  trial  unless  It  ap- 
peared In  the  transcript  separate  and  apart 
from  tbe  bUl  of  exertions.  Should  we  adopt 
the  reasoning  of  learned  counsel,  the  court 
would  suspend  the  consideration  of  this 
cause  and  direct  a  writ  of  certiorari  to  bring 
up  tbe  motion  for  a  new  trial.  This  would 
bring  about  an  unnecessary  delay  of  the 
case.  While  tbe  bill  of  exceptions  is  not  tbe 
proper  place  for  the  record  entries  and  the 
pleadings,  and  whOe  the  motion  for  a  new 
trial  Is  a  pleading,  yet  it  is  here,  and  we  will 
treat  It  as  transferred  to  its  Iproper  place 
rather  than  delay  the  cause  and  issue  the 
writ.  No  contention  Is  made  that  the  motion 
for  new  trial  is  Incorrect  in  any  respect. 

[2]  It  is  also  contended  that  when  a  para- 
graph is  once  stricken  from  a  pleading,,  the 
only  way  to  get  it  back  Into  the  record  is 
by  saving  an  exception  and  getting  it  back 


through  the  route  of  a  bill  of  exemptions. 
The  case  of  Blackmore  v.  President,  4  Ark. 
454,  is  dted  in  support  of  this  contention. 
We  do  not  overrule  this  case,  but  hold  that 
when  an  unnecessary  act  is  done  by  a  trial 
court,  it  Is  unnecessary  to  except  to  it.  No 
motion  was  filed  to  strike  these  paragraphs. 
They  were  demurred  to,  the  demurrer  was 
sustained,  and  appellant  saved  bis  excep- 
tions. The  order  sustaining  the  demurrer 
was  sufficient.  Tbe  order  striking  the  para- 
graphs was  clearly  surplusage. 

[3]  Having  disposed  of  these  technical  con- 
tentions, we  now  proceed  to  a  consideration  of 
the  real  issue  In  the  case.  It  Is  conceded  by 
appellee  that  If  appellant  was  a  factor  or 
broker,  be  would  have  a  right  to  retain  tbe 
possession  of  the  cotton  seed  imtil  his  com- 
missions, advances,  and  expenses  were  paid. 
Many  authorities  are  dted  In  both  briefs 
with  reference  to  the  law  applicable  to  bro- 
kers and  factors.  It  Is  unnecessary  to  discuss 
these  authorities  In  this  opinion.  The  rights 
of  appellant  depend  upon  the  construction  of 
the  contract.  The  contract  provides  for  a 
commission  for  purchasing  this  seed.  It  also 
allows  40  cents  per  ton  to  cover  bouse  rent 
and  loading  each  ton  bought  for  tbelr  ac- 
count, and  makes  appellant  responsible  for 
any  loss  In  weight  arising  from  errors  in 
weighing,  theft,  drying,  handling,  or  for  any 
other  cause.  It  requires  appellant  to  keep 
the  seed  under  lock  and  key. 

In  the  case  of  Hill  v.  Robinson,  16  Ark.  93, 
our  court  said  that  cotton  conid  not  be  recov- 
ered In  replevin  imtll  the  party  picking  and 
hauling  it  bad  been  paid  for  the  picking  and 
hauling.  It  is  true  in  that  case  that  Hill, 
the  picker,  was  to  pay  himself  out  of  tbe 
cotton  for  picking,  and  divide  tbe  balance. 
In  the  contract  before  us,  it  Is  not  specifical- 
ly agreed  that  appellant  should  have  a  por- 
tion of  tbe  cotton  seed  for  bis  work,  but  it 
was  agreed  that  he  should  have  a  commis- 
sion for  purchasing  the  seed  and  40  cents  a 
ton  for  loading  and  storage,  and  he  was  re- 
quired to  stand  any  loss  In  weights  or  loss 
from  other  causes.  Under  this  provision  of 
tbe  contract  if  be  bad  this  seed  in  his  own 
house  for  storage,  be  was  clearly  a  warehouse- 
man. These  provisions  in  the  contract  cer- 
tainly give  him  some  right  in  the  seed.  It  la 
conceded  by  appellee  that  It  could  not  main- 
tain replevin  if  appellant  was  a  factor  or 
broker  under  the  terms  of  this  contract 
The  terms  of  the  contract  may  not  make  him 
technically  a  factor  or  broker,  but  we  are 
convinced  that  the  contract  created  an  Inter- 
est in  or  lien  on  the  cotton  seed  purchased 
to  tbe  extent  of  tbe  commission  due  for  pur- 
chasing the  seed  and  the  diarges  for  storing 
same.  Both  amounts  should  be  paid  by  ap- 
pellee before  it  could  bring  a  suit  In  replevin 
for  the  seed.  Making  him  responsible  for 
any  shortage  In  weight  or  loss  by  theft  dry- 
ing, handling,  or  any  other  cause,  together 
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with  his  right  to  a  commission  for  piirdias- 
Ing  same  and  the  pay  for  storing  same,  cou- 
pled with  possession,  takes  him  out  of  the 
category  of  naked  purchasing  agents. 

This  being  our  view,  we  tlilnk  the  court 
erred  in  sustaining  the  demurrer  to  para- 
graphs 2  and  3  of  the  answer  and  cross-com- 
plaint. For  this  error  the  cause  Is  reversed 
and  remanded,  with  Instructions  to  OTerrule 
the  demurrer,  and  for  further  proceedings. 


HAItRIS  T.  RING.    (No.  66.) 
(Supreme  Court  of  Arkansas.    Dec.  18,  1916.) 

Appkal  aitd  XjBBOB  «s»1002  —  Rktiew  — 

Weight  or  Evidenck. 
Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  disturbed  where  there  is  sub- 
stantial evidence  to  sustain  it. 

(Xld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {8  3936-3937;  Dec.  Dig.  «s> 
1002.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  A.  B.  Priddy,  Judge. 

Suit  by  George  W.  Ring  against  O.  O.  Har- 
ris. Vrom  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Judgment  affirmed. 

Sellers  A  Sellers,  of  Morrlllton,  for  appel- 
lant Edward  Gordon,  of  Morrlllton,  for  ap- 
pellee. 

HUAfPHRETS,  J.  Appellee  brought  suit 
before  a  Justice  of  the  peace  against  appel- 
lant on  a  duebill  for  $100,  and  Interest,  dat- 
ed April  4,  1914.  Appellee  lost  his  suit  there 
and  appealed  the  case  to  the  circuit  court 
The  case  was  heard  in  the  circuit  court  and 
appellee  obtained  Judgment  against  appel- 
lant for  the  amount  of  the  dueblU,  Interest 
and  cost  The  dueblU  was  given  in  part  pay- 
ment for  a  check  for  which  appellee  had  sold 
his  cattle.  The  check  was  for  $250,  and.  In 
addition  to  executing  this  duebill,  appellant 
had  paid  appellee  $150  in  money.  The  ex- 
ecution of  the  duebill  la  admitted  by  appel- 
lant but  be  pleads  payment  as  his  defense 
thereto.  The  question  of  payment  was  sub- 
mitted to  the  Jury  in  the  circuit  court  and 
the  Jury  found  against  appellant 

Appellant  contends  that  the  verdict  of  the 
Jury  is  clearly  against  the  weight  of  the  evi- 
dence and  to  such  an  extent  that  the  case 
should  he  reversed.  We  do  not  understand 
that  it  is  the  province  of  this  court  to  ascer- 
tain whether  the  weight  of  the  evidence  is 
against  the  verdict  of  a  Jury.  The  rule  laid 
down  in  Hodges  v.  Bayley,  102  Ark.  200,  143 
S.  W.  92,  is  as  follows: 

"If  there  is  any  evidence  adduced  wbidi  is 
legally  sufficient  to  sustain  the  verdict,  It  be- 
comes conclusive  in  the  consideratim  of  the 
case  upon  appeal  to  this  court" 

We  would  not  be  Justified  in  going  Into  the 
record  further  than  to  ascertain  whether 
there  Is  sul>stantial  evidence  to  support  the 


verdict  of  the  jury.  In  looking  to  this  record,  | 
we  find  Gea  W.  lUng  in  the  possession  of  a 
duebill  executed  by  C.  0.  Harris  for  a  valua- 
ble consideration.  Ring  asserts  most  posi-  ' 
tively  that  the  duebill  was  never  paid.  Har- 
ris swears  positively  that  It  was  paid  in  i 
cash.  He  attempts  to  corroborate  his  evi- 
dence by  a  cash  slip  and  a  loose  leaf  from 
the  books  of  a  firm  with  which  he  was  con-  i 
nected  under  the  style  of  Austin  &  Harris. 
According  to  the  weight  of  the  evidence,  be 
swore  tn  the  Justice  of  the  peace  court  that 
he  paid  this  order  on  April  20th.  In  the  cir- 
cuit court  he  swore  that  the  payment  was 
made  on  April  lOtb,  and  entered  on  April 
20th.  Ue  declined  to  produce  the  ledger,  but 
contented  himself  with  introducing  the  loose 
leaf.  There  was  some  evidence  tending  to 
show  that  the  original  entry  on  the  loose  leat 
or  a  portion  thereof,  liad  been  erased  and  a 
different  entry  made.  When  the  question  of 
the  payment  of  the  order 'first  arose  between 
appellant  and  appellee,  appellant  claimed 
that  he  could  show  by  his  books  where  the 
order  had  been  paid,  and,  according  to  the 
evidence  of  appellee  and  his  son,  appellant 
was  unable  after  hours  of  search  to  make 
the  showing  by  his  ledger. 

To  say  the  least  of  it  this  case  was  sub- 
mitted to  the  Jury  on  conflicting  evidence, 
and  the  Jury  found  against  appellant  and 
the  verdict  must  stand,  for  the  reason  that 
there  is  substantial  evidence  to  support  the 
verdict 

Judgment  is  affirmed. 


CADDO  RIVER  LUMBER  00.  t.  GROVER. 
(No.  S4.) 

(Supreme  Court  of  Arkansas.    Dec  IS,  1916.) 

1.  Masteb  and  Sbbvakt  «s>186(29— Nkou- 

OKNCB. 

The  act  of  a  fellow  servant  dtipping  out 
Babbitt  metal,  in  asking  another  servant  to  hold 
a  light  around,  and  unexpectedly  striking  the 
chisel  with  a  hammer  so  as  to  diip  a  piece  of 
metal  into  the  eye  ot  the  other  servant  was  neg- 
ligent 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  411;  Dec  Dig.  «=> 
185(22)0 

2.  Masteb  and  Sbbvant  «=>a94(6)— Action— 
Instruction. 

In  an  action  against  an  employer  for  negli- 
gence of  fellow  servant  in  chipping  metal  in- 
juring plaintiff's  eye,  an  instruction  holding  the 
master  to  the  exercise  of  ordinary  care  to  pro- 
tect plaintiif  from  danger  held  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  U64;  Dec.  Dig:  «=^ 
294(5).] 

3.  CoNSTrrtmoNAi.  Law  «3>248— SrrBJBCTioN 

OF   FOBEION   COBPOBATIONS  TO   LAWS  GOV- 
EBNINO   DOMBSnO   COBPOBATIONB. 

The  application  of  the  fellow-servant  act 
(Acts  1907J  p.  1^  to  a  forei^  corporation,  the 
same  at  to  domestic  corporatums,  does  not  vio- 
late the  Fourteenth  Amendment  of  the  federal 
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Constitntian  by  denyins  such  foreign  corpoMlr 
tion  the  equal  protection  of  the  laws. 

[Ed.  Note. — ^Tor  other  cases,  see  Coustitution- 
•1  Law,  CJent  Dig.  I  702;  Dec.  Dig.  «8=»24W 

(.  Tbiai.  «=>128  — Abgdvknt  — Bstauatobt 

Reuabkb. 
Where,  in  a  personal  injnnr  salt,  defend- 
tnfe  cooniel  argned  that,  notwitfastanding  fal- 
sity of  plaintiff's  testimony,  plaintiff's  counsel, 
because  at  his  experience  and  skill  in  such  cases, 
would  make  it  appear  plausible,  the  answering 
comment  of  plamtUC's  oonnsel  that  he  would 
Dot  represent  corjpocationa  in  such  cases  IdM  he 
might  do  some  cnpple  an  injustice  and  that  he 
would  lose  his  arms  or  have  bis  tongue  cleave 
to  the  roof  of  his  mouth  before  he  would  repre- 
sent a  corporation  trying  to  defeat  •«  inst  and 
meritorious  a  daim  as  the  jur^  were  then  con- 
sidering, while  perfervid,  was  invited,  and  was 
not,  therefore,  prejudicial  error. 

fEd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  810;   Dec  Dig.  «s>129.] 

Appeal  from  Circuit  Co«irt,  Pike  County; 
JefC  T.  Cowling,  Judge. 

Action  by  M.  L.  Grover  against  the  Caddo 
Blrer  Lumber  Company.  From  Judgment  for 
plalntlfl,  defendant  appeals.    Affirmed. 

J.  C  Pinnlx,  of  Mnrfieesboro,  and  McRae 
&  Tompkins,  of  Prescott,  for  appellant.  Pace, 
Seawell  &  Davis,  of  Little  Bock,  for  appellee. 

SMITH,  X  Appellee  recovered  Jndgment 
for  a  large  sun  of  money  to  compensate  a 
personal  injury  sostalned  by  him  while  em- 
ployed by  appellant  No  serioos  complaint, 
however,  la  made  against  the  sice  of  the 
Jndgment,  but  It  Is  insisted  that  no  Judgment 
Bhonld  have  been  permitted  for  the  reasons 
which  are  herein  discussed. 

Only  appellee  and  a  man  named  Ashcraft 
were  present  at  the  time  of  the  injury,  and 
they  differ  in  some  material  respects  In  their 
versions  of  this  occurrence.  These  differ- 
ences, however,  have  been  resolved  In  appel- 
lee's favor  by  the  verdict  of  the  Jury,  and  we 
may  state  the  facta  as  he  related  them  to  the 
Jury.  He  and  Ashcraft  were  seeking  to  rem- 
edy some  trouble  with  the  crank  shaft  of 
appellant's  light  engine.  About  a  week  be- 
fore the  accident  appellee  had  taken  this 
crank  shaft  to  Olenwood,  and  had  brought 
It  back  and  had  it  fitted  to  its  place  In  the 
engine.  It  became  loose  again,  and  a  new 
crank  shaft  was  ordered,  and  when  it  came 
it  was  found  not  to  fit  Its  bearings.  It  was 
necessary  to  take  out  the  Babbitt  metal  In 
the  bearings,  and  re-Babbltt  them,  and  appel- 
lee was  directed  to  assist  Ashcraft  in  doing 
this  work,  and  he  described  the  manner  of 
his  injury  as  follows: 

"We  started  to  work  on  it  at  7  o'clock,  got 
the  engine  torn  down,  got  the  crank  torn  down, 
and  we  started  on  the  Babbitt  metal  to  chip- 
ping it  out  We  worked  on  it  until  about  12 
or  1  o'dock,  pretbr  close  around  there,  when  I 
received  the  accident.  Just  before  12  o'clock 
I  went  to  the  machine  shop  to  look  up  a  Babbitt 
ladle  and  also  a  small  bellows  which  I  knew 
was  out  there,  and  was  going  to  use  it  in  blow- 
ing oat  this  fine  dust  out  of  the  anchor  hole  in 
one  of  the  bearings.  '  I  had  already  got  «a«  of 


these  bearings  cleaned  out,  the  left-hand  bear- 
ing, and  when  I  came  back  in  John  says  to 
me:  'We  are  getting  along  slow;  it  would  be  a 
good  plan  for  you  to  go  ahead  and  work  on  this 
bearing  here  and  let  me  finish  chipping  this  out 
over  here.'  So  I  picked  up  the  lantern  setting 
on  top  of  the  engine.  I  was  holding  my  lantern 
above  my  head  and  had  a  small  eud  punch  which 
I  was  using  in  cleaning  out  the  anchor  hole 
that  was  required  to  hold  the  Babbitt  metal  in 
the  bearings.  These  holes  are  about  half  an 
inch  apart,  drilled  into  the  casting  to  give  this 
metal  a  bold  so  it  will  set  there  and  let  the 
shaft  turn  free  in  the  metal.  Now,  I  was  stand- 
ing there  holding  this  light  and  cleaning  out 
this  fine  dust  out  of  these  holes.  *  *  *  I 
was  cleaning  out  these  anchor  holes  with  a  small 
end  punch  and  holding  the  lantern  in  my  left 
hand  above  my  head.  I  had  my  back  to  John 
Ashcraft  and  was  working  on  tbe  right-hand 
bearing  behind  me.  I  had  been  working  there, 
I  judge,  16  minutes,  when  Ashcraft  spoke  to 
me.  He  says,  'Grover,  hold  the  light  around;' 
he  says,  'A  little  doser  so  I  can  look  at  what 
I  am  doing.'  I  turned  around  with  the  light, 
thinking  he  wanted  to  get  his  bearings  and  see 
w%at  he  was  doing.  I  never  dreamed  he  was 
going  to  chip  at  that  time.  I  turned  square 
around,  and  Just  as  I  turned  around  and  threw 
the  ixAt  over  where  be  was  working  he  struck 
the  chisel  with  the  hammer  and  a  piece  of  Bab- 
bitt metal  flew  in  my  eyes." 

He  further  testified  that  at  the  time  the 
blow  was  struck  the  chisel  was  in  a  slanting 
position  which  made  it  more  probable  that 
the  metal  would  fly  in  his  direction,  and  that 
the  chisel  would  not  have  been  in  this  posi- 
tion had  time  been  given  to  adjust  it 

Special  Interrogatories  were  submitted  to 
the  Jury,  to  which  the  following  answers 
were  made: 

"No.  1.  Was  Ashcraft  negligent,  and,  if  ao, 
in  what  did  his  negligence  consist?  Answer: 
Yea,  when  Aiihcraft  called  Grover's  attention 
and  struck  the  cliisel  with  the  hammer  unex- 
pected. 

"No.  2.  Was  Grover  negligent,  and,  if  so,  in 
what  did  his  negligence  consist?  Answer:  No, 
he  was  not" 

[1]  It  is  first  insisted  that  Ashcraft  was 
not  negligent,  but  the  jury,  in  answer  to  the 
interrogatories,  has  specially  found  that  he 
was  negligent  in  striking  the  chisel  an  unex- 
pected blow,  and  we  cannot  say  the  evidence 
is  not  sufficient  to  support  this  finding. 

It  is  next  insisted  that  the  risk  was  an 
ordinary  one  and  was  assumed  by  appellee. 
But  such  is  not  the  case.  The  servant  is 
relieved  of  the  assumption  of  this  risk  under 
Act  69,  Acts  1907,  p.  162,  entitled: 

"An  act  to  give  right  of  action  against  an  em- 
ployer for  injuries  or  death  resulting  to  his 
agents,  employes  or  servants,  either  from  the 
employer's^  negligence  or  from  the  negligence  of 
some  of  his  other  employiSs,  servants  or  agents, 
and  to  repeal  all  acts  and  parts  of  acts  in  con- 
flict herewith." 

[2]  Objection  is  made  to  the  first  instruc- 
tion given  at  appellee's  request  upon  the 
ground  that  it  imposed  a  degree  of  care  be- 
yond the  requirements  of  the  law,  in  that 
It  told  the  jury  that  It  was  appellant's  duty 
"to  exercise  ordinary  care  to  protect  plain- 
tiff from  danger,"  and  that  the  Instruction 
was  Inapplicable   under   the   Issues  Joined. 
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This  Instractlon  was  a  lengthy  one  and  an- 
nounced familiar  principles  of  the  law  of 
master  and  servant,  and  told  the  Jury  that 
If  the  act  of  "said  John  Ashcraft  caused 
plalntUI  to  look  In  his  direction  and  without 
notice  or  warning  to  plaintiff,  after  causing 
plaintiff  to  look  In  his  direction,  cut  said 
Babbitt  metal  with  his  chisel,  causing  a  piece 
of  said  metsil  to  chip  off  and  fly  Into  the  eye 
of  the  plaintiff,  destroying  the  sight  of  the 
same,  and  that  the  said  John  Ashcraft  In 
thus  striking  said  metal  and  causing  a  piece 
of  the  same  to  fly  into  the  eye  of  the  plaintiff 
at  the  time  failed  to  exercise  ordinary  care 
to  protect  plaintiff  from  danger,  and  that  his 
act  in  thus  cutting  the  metal  was  negligence 
and  the  proximate  cause  of  the  injury,  and 
that  the  plalatlff  at  the  time  was  exercising 
ordlnai7  care  for  Ujb  own  safety,  and  had 
not  assumed  the  risk,"  that  the  Jury  should 
find  for  the  plaintiff  in  such  sum  as  would 
fully  compensate  him  for  the  Injuries  re- 
ceived. We  think  this  a  correct  declaration 
of  the  law  as  applicable  to  the  facts  of  this 
case. 

[3]  The  complaint  alleges  that  appellant  is 
a  foreign  corporation,  and  this  fact  is  not 
denied,  and  It  is  said,  therefore,  that  the  fel- 
low-servant act  cited  above  violates  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  in  that  it  denies  appellant 
the  equal  protection  of  the  law.  This  ques- 
tion has  been  thoroughly  considered  by  this 
court  and  decided  adversely  to  appellant's 
contention.  Ozan  Lbr.  Co.  v.  Blddle,  87  Ark. 
587,  lis  S.  W.  796 ;  Aluminum  Co.  v.  Ramsey, 
89  Ark.  522, 117  S.  W.  568;  Soard  v.  Western 
Coal  Ca,  92  Ark.  604,  12S  S.  W.  759;  St  U 
8.  W.  Ry.  Co.  V.  Burdg,  93  Ark.  92,  124  S.  W. 
230:  Ark.  Stave  Co.  t.  State,  94  Ark.  84,  126 
S.  W.  1001 ;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Bro- 
gan,  105  Ark.  646,  151  S.  W.  699;  St  L.,  I. 
M.  &  S.  Ry.  Co.  V.  Ledford,  90  Ark.  643.  119 
S.  W.  1123 ;  Klech  v.  Hopkins,  108  Ark.  678, 
168  S.  W.  981 ;  Chapman  &  Dewey  Land  Co.  v. 
Woodruff,  116  Ark.  189, 173  S.  W.  188. 

And  the  fact  that  appellant  Is  a  foreign, 
instead  of  domesti<^  corporation  can  make  no 
difference.  The  statute  applies  to  them 
alike.  Woodson  v.  State,  69  Ark.  621,  65 
S.  W.  465;  Western  Union  Co.  v.  State,  82 
Ark.  309,  101  S.  W.  748,  12  Ann.  Cas.  82. 

[4]  It  is  finally  insisted  that  error  was 
committed  by  the  court  In  refusing  to  repri- 
mand counsel  for  appellee  for  statements 
contained  in  his  closing  argument.  This 
argument  consisted  in  a  statement  by  Mr. 
Frank  Pace  that  he  would  not  represent  cor- 
porations In  cases  of  this  character  for  fear 
that  he  might  do  some  cripple  an  injustice, 
and  that  he  would  suffer  the  loss  of  his  arms, 
or  would  have  his  tongue  cleave  to  the  roof 
of  his  mouth  before  he  would  represent  a 
corporation  in  an  attempt  to  defeat  the  asser- 
tion of  a  claim  as  Just  and  meritorious  as 
the  aa»  the  Jury  was  then  considering.    We 


think  this  argument  was  too  ImpaBsloned, 
and  therefore  an  Improper  one,  but  we  can- 
not say  that  It  was  prejudicial  in  this  case. 
Counsel  for  appellant  had  severely  criticized 
appellee's  testimony  and  had  argued  that  it 
was  false,  yet  he  stated  that  the  experience 
and  skill  of  Mr.  Pace  was  such  through  con- 
nection with  many  cases  of  this  kind  that  he 
could,  and  would,  make  it  appear  plausible, 
notwithstanding  it  was  false.  This  attack 
invited  the  re^wnae,  and  while  the  response 
was  perfervid  It  was  but  the  expression  of 
counsel's  own  view.  Personalities  should  be 
avoided  as  they  tend  to  throw  no  light  upon 
the  Issues  of  the  case,  but  one  who  throws 
down  the  gauntlet  may  not  complain  against 
him  who  picks  it  up  where  the  challenged 
party  does  no  more  than  repel  the  challenge 
or  defend  himself  from  some  charge  which 
ml^t  militate  against  the  cause  he  r^re- 
sents. 

Finding  no  prejudicial  error,  the  Judgment 
is  affirmed. 


BOTHB  V.  OLEASON  et  aL    Qifo.  la) 
(Supreme  Court  of  Arkanaaa.    Dec.  4, 1916.) 

1.  Vbndob  and  Pxtbchaskb  «=>289— Vendob'b 
Lien— FoBECLosuBE— Bedxmftion. 

There  is  no  statutory  right  of  redemption 
under  a  sale  to  foreclose  a  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  820,  821;  Dec.  Dig. 
<S=»289.] 

2.  VSNDOB  AND  PUBOHAflXB  «=>>270— VEHDOB'S 

Lien  —  Fobbclosube  —  Pabties  —  Redemp- 
tion. 
The  wife  of  the  purchaser  is  not  a  necessary 
party  to  a  suit  to  foreclose  a  vendor's  lien,  since 
she  can  have  no  dower  or  homestead  right  there- 
in, and  therefore  cannot  intervene  in  such  suit 
and  redeem  the  property  from  the  sale. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  778-782;  Dec.  Dig. 
c8=9279.] 

3.  DowEB  «=>26— Pbiobttt— Vkndob's  Lien. 

In  view  of  Kirby's  Dig.  f  2691,  providing 
that  a  widow  is  not  entitled  to  dower  in  lands 
purchased  by  her  husband  during  coverture  an 
against  those  claiming  under  a  purchase  money 
mortgage,  the  right  of  dower  cannot  ezisc 
against  the  holder  of  a  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  67,  68,  71 ;   Dec.  Dig.  «=326.] 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  EUlott  Chancellor. 

Suit  by  C.  F.  Prang  against  John  O.  Glea- 
son  and  others  to  foreclose  a  vendor's  lien. 
From  a  decree  of  the  court  permitting  Edith 
O.  Gleason,  the  wife  of  one  of  the  defendants, 
to  intervene  and  redeem  the  land  from  the 
commissioner's  sale  to  H.  Bothe,  the  pur- 
chaser appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  ttie  intervention 
and  to  confirm  the  sale. 

Appellant  pro  se.  O.  M.  Toung  and  Geo. 
G.  Lewis,  both  of  Stuttgart  for  appellees. 

Mcculloch,  C.  J.  AppeUant  was  the 
purdiaser  of  the  lands  In  controversy  at  a 
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Judicial  aale,  and  appeals  tiom  the  decree  of 
tbe  court  permlttliig  tbe  wife  of  cue  of  tbe 
defendants  in  the  salt  In  whldi  the  original 
decree  was  rendered  to  redeem.  The  original 
suit  was  Instltnted  by  C.  F.  Prang  against 
certain  parties.  Including  Ji^in  C.  Oleasoor 
the  hnshand  of  appellee  Bdlth  O.  Oleasoo,  to 
foreclose  a  vendoi's  lien  on  tbe  lands  in  oon- 
ti-oversy.  The  chancery  court*  granted  tbe 
relief  and  entered  a  decree  ascertaining  the 
amount  of  the  Indebtedness  due  as  purcluse 
price  of  the  land,  and  ordered  the  land  sold 
by  a  commissioner.  The  sale  was  dnly  made 
by  tbe  commlsslcKier,  and  appellant,  H. 
Bothe,  became  the  purchaser,  and  the  sale 
was  reported  to  the  court,  and  when  it  came 
up  for  confirmation,  appdlee  Bdith  O.  Olea- 
aon  Intervened  for  the  purpose  of  redeeming 
from  the  sale  and  the  oonrt  permitted  her  to 
redeem. 

There  Is  a  questl<»  presented  in  the  case 
as  to  the  amount  required  in  redemption,  if 
redemption  be  allowed  at  all,  but  we  need 
not  go  Into  that  If  we  reach  the  conclusion 
that  appellee  had  no  right  to  redeem. 

[1,2]  There  is  no  statutory  right  of  re- 
demption nnder  a  sale  to  foreclose  a  vendor's 
lien.  Priddy  ft  Chambers  t.  Smith,  106  Arlc. 
79,  1S2  S.  W.  1028.  The  decision  turns  on 
the  question  whether  or  not  the  wife  of  a 
purchaser  of  land  is  a  necessary  party  to  a 
suit  to  foreclose  the  vendor's  lien  for  pur- 
diase  money ;  for,  if  the  wife  Is  not  a  neces- 
sary party  to  the  suit,  she  has  no  right  to 
redeem  after  tbe  husband's  right  of  redemp- 
tion U  toiecloeed  by  tbe  sale. 

In  89  Oyc.  p.  ISSB,  the  rule  is  broadly 
stated  that: 

"The  wife  of  tlw  purchaser  is  neither  a  neces- 
Miy  nor  a  proper  party  to  a  suit  to  foreclose 
a  purchase-money  hen  upon  land  purchased  by 
her  husband  unless  tbe  title  to  the  land  is  in 
her,  nnee  no  homestead  right  can  eziat  ai 
against  the  pnrctuue  money." 

[3]  The  same  may  be  said  with  respect  to 
the  dower  right ;  for  no  such  right  can  exist 
as  against  the  debt  for  tbe  purchase  money. 
EOrby's  Digest,  f  2691;  Blrnie  v.  Main,  29 
Arlc  681.  The  rule  stated  in  the  encyclo- 
pedia Is  sustained  by  numerous  authorities. 
AmpUett  V.  Hlbbard,  29  Mich.  296;  Fowler 
y.  Bracy,  124  Mich.  280,  82  N.  W.  882,  83  N. 
W.  874 ;  Sarver  v.  Olarlcson,  166  Ind.  316,  59 
N.  B.  838 ;  Porter  v.  Teate,  17  Fla.  813 ;  Mu- 
tual Building  Ass'n  v.  Wyefh,  106  Ala.  639, 
17  Sooth.  46;  Euhnert  v.  Conrad,  6  N.  D. 
216,  e»  N.  W.  186;  Waldbn  v.  Davis  (Tex. 
av.  App.)  186  S.  W.  1000. 

In  Fowler  v.  Bracy,  supra,  the  Michigan 
court,  in  disposing  of  the  question,  said: 

"The  sole  question,  therefore,  is  whether,  in 
a  suit  in  eqmty  to  foreclose  the  lien  of  a  land 
contract,  Ute  wife  of  the  contract  purchaser  is 
a  necesMry  party,  when,  as  In  this  case,  a  por- 
tion of  the  land  which  is  the  subject  of  the  con- 
tract is  a  homestead.  This  qaestion  must  be 
answered  in  tli«  negative.  Stating  the  rights  of 
tlie  contract  purchaser  most  broadly,  they  can- 
not lie  greater  tlian  a  purchaser  under  a  deed 
of   coovayanos   wlio   gives   back    the   purchase 


money  mortgage.  Indted,  this  is 'the  relation 
which  equity  accords  to  the  parties:  that  is  to 
say,  equity  treats  the  purchaser  as  the  holder  of 
the  title,  subject  to  the  lien  of  the  vendor  for 
the  purchase  price." 

The  authorities  do  not  api>ear  to  be  en- 
tirely in  accord,  at  least  so  far  as  concerns 
the  necessity  for  Joining  the  wife  as  a  party 
in  a  suit  to  foreclose  a  mortgage.  In  the 
last  editiwi  of  WUtsle  on  Mortgage  Foreclo- 
sure, f  166,  the  rule  is  stated  to  be  that  the 
wife  la  a  necessary  party  to  a  suit  to  fore- 
close a  mortgage,  and  that  ber  rights  will 
not  be  affected  unless  she  is  made  a  party. 
Cases  are  cited  which  support  tbe  text  Not- 
withstanding the  fact  tliat  in  equity  the  par- 
ties to  a  vendor's  lien  and  to  a  mortgage  are 
treated  as  the  same,  a  distinction  may  be 
found  in  a  foreclosure  proceeding  so  far  as 
relates  to  the  necessity  for  maidng  the  wife 
a  party.  The  distinction  is  this:  The  wife 
in  the  mortgage  foreclosure  may  liave  a  de- 
fense separate  and  apart  from  ber  husband, 
for  instance,  that  she  did  not  sign  the  mort- 
gage, or  that  she  was  coerced  into  signing  it ; 
whereas  the  wife  has  no  separate  defense 
against  the  vendor's  lien,  for,  if  tbe  husband 
is  bound,  she  is  bound  too.  In  other  words, 
the  wife  has  no  dower  right  as  against  a  ven- 
dor's lien  under  any  drcumstanoes,  and  any 
defense  to  a  suit  is  necessarily  a  common  one 
between  the  husband  and  wife.  Tliis  dis- 
tinction, however,  does  not  seem  to  be  ob- 
served in  the  line  of  cases  cited  holding  that 
the  wife  Is  not  a  necessary  party.  At  any 
rate,  the  decisions  of  this  court  place  it-iu 
accord  with  those  cases  wliich  hold  that  the 
wife  is  not  a  necessary  party. 

In  McWhirter  v.  Roberts,  40  Ark.  283,  and 
Fourche  River  Lmnber  Co.  v.  Wallcer,  96 
Ark.  540,  132  S.  W.  451,  the  court  decided 
that  the  widow  of  a  deceased  mortgagor  is 
not  barred  of  dower  by  decree  of  foreclosure, 
though  she  was  a  party  to  the  suit,  unless 
bee  right  to  dower  was  directly  pat  in  Issue. 
In  the  McWhirter  Case,  Chief  Justice  Eng- 
lish, speaking  for  the  court,  said: 

"The  purix>se  of  the  foreclosure  suit  was  to 
bar  the  equity  of  redemption  of  the  administra- 
tor and  heirs  of  the  mortgagor.  The  widow  had 
no  equity  of  redemptioD  in  the  lands.  She  had 
a  dower  right  in  them  which  was  paramount  to 
the  title  of  the  mortgagees  and  the  mortgagor, 
or  persons  claiming  under  him.  There  was  no 
allegation  of  the  bill  calling  in  question  or  ten- 
dering an  issue  as  to  her  right  of  duwer,  if  it 
could  have  been  litigated  in  a  foreclosure  suit. 
She  admitted,  it  seems,  the  allegations  of  the  bill 
to  be  true,  and  consented  to  a  decree  of  foreclo- 
sure, which  it  is  not  probable  she  would  have 
done  had  it  been  alleged  ttiat  she  had  no  right 
to  dower  in  the  lands,  or  had  it  been  understood 
by  her  that  the  effect  of  the  decree  would  be 
to  bar  her  right  of  dower." 

In  line  with  those  cases,  we  said  in  Brig- 
nardelio  t.  Cooper,  116  Ark.  103,  172  S.  W. 
1030,  that: 

"Tbe  wife  is  not  a  necessary  party  to  a  suit  to 
foreclose  a  mortgage  executed  by  her  husband, 
save  for  the  purpose  of  barring/  her^ inclipate 
right  of  dower."  Digitized  by  VaOOV  IL 
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Now,  If  we  had  held  that  the  wife  was  a 
necessary  i>arty  to  the  foreclosure  suit,  the 
conclusion  therefrom  would  have  been  that. 
If  she  was  in  fact  made  a  party,  she  would 
be  necessarily  barred  by  the  decree;  for  she 
could  not  have  been  made  a  party  for  any 
other  purpose.  And,  since  we  held  that  she 
was  not  bound  by  the  decree  unless  her  right 
to  dower  was  expressly  made  an  issue,  it 
necessarily  follows  from  those  decisions  that 
she  is  not  a  necessary  party.  If  the  wife's 
inchoate  right  of  dower  exists,  then  it  cannot 
be  barred  except  by  an  express  adjudication, 
but  If  It  does  not  in  fact  exist  as  against  the 
vendor's  lien,  the  failure  to  make  her  a  party 
does  not  give  her  the  right  to  redeem,  as  her 
inchoate  dower  right  subject  to  the  vendor's 
lien  falls  with  the  foreclosure  against  her 
husband. 

We  decided  In  Brignardello  v.  Cooper,  su- 
pra, that  in  a  mortgage  foreclosure  suit 
against  a  husband  the  wife,  though  not  a 
party,  was  bound  by  the  adjudication  that 
the  property  did  not  constitute  the  home- 
stead, and  it  necessarily  follows  that,  where 
there  is  a  foreclosure  of  the  vendor's  lien 
against  the  husband,  the  wife  is  bound  by  it 
so  far  as  her  right  to  claim  dower,  and  that 
she  has  no  right  of  redemption  after  the  hus- 
band's right  is  cut  off  by  the  foreclosure. 

The  chancery  court  erred  in  allowing  the 
appellee  to  redeem,  and  the  decree  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  dismiss  the  intervention  of  Edith  O.  Olea- 
son  and  to  confirm  the  commissioner's  sale  to 
appellant 


HICKS  v.  HELM.    (Na  1.) 
(Supreme  Court  of  Arkansas.    Mov.  27,  1916.) 

BVIDBNCE  «=>44S(2)— PaEOL  BvIDEROK  YabT- 

INO  Contract. 
Parol  evidence  of  representations  made  by 
the  selling  agents  of  a  corporation  that  the  cor- 
poration would  create  and  maintain  a  surplus 
fund  oat  of  money  received  in  excess  of  the  face 
value  of  the  capital  stock  is  not  admissible  to 
vary  a  written  subscription  for  the  stock. 

[EkI.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2048;  Dec.  Dig.  «=9443(2).] 

Appeal  fiom  Pulaski  Chancery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Action  by  T.  E.  Helm,  as  receiver  of  the 
Arkansas  life  Insurance  Company,  against 
John  T.  Hicks,  in  which  defendant  filed  a 
cross-complalnt.  From  a  Judgment  sustain- 
ing demurrer  to  the  cross-complaint  defend- 
ant appeals.    Affirmed. 

Moore,  Smith,  Moore  ft  Tzleber,  of  Little 
Rock,  and  John  T.  Hicks,  of  St  Louis,  Mo., 
for  appellant.  T.  N.  Robertson,  of  Little 
Rock,  for  appellee. 

WOOD,  3.  This  action  was  begun  by  the 
appellee  as  receiver  of  the  Arkansas  Life 
Insurance  Company,  an  Arkansas  corpora- 
tion, against  the  appellant,  John  T.  Hicks, 


on  a  promissory  note  executed  by  blm  to  tbe 
insurance  company  in  the  sum  of  $2,000,  doe 
six  months  after  date,  with  6  per  o«it  inter- 
est, and  also  to  recover  on  a  duebiU  for  $60. 
payable  May  1,  1912.  The  complaint  aU^ed 
that  the  note  and  dneblll  were  past  doe 
and  unpaid;  that  the  appellant  deposited  cer- 
tain corporate  stock  aa  collateral  with  the 
insurance  company,  and  Judgment  was  asked 
for  the  principal  and  Interest  of  both  in- 
struments and  for  foreclosure  of  the  com- 
pany's lien  on  the  ooUateraL  The  appellant 
filed  his  answer  and  cross-complalnt  and 
in  his  answer  he  admitted  the  execution  of 
the  instruments  and  the  deposit  by  him  of 
collateral  stock  with  the  insurance  company, 
but  denied  that  he  was  Indebted  to  tbe  com- 
pany and  to  the  plalntifl  appellee,  its  receiv- 
er, and  prayed  that  the  stocks  be  surrender- 
ed, and  that  he  be  discharged,  with  costs. 
The  appellee  demurred  to  the  cross-complaint, 
which  demurrer  the  court  sustained,  and, 
the  appellant  refusing  to  plead  further,  the 
court  entered  a  decree  in  favor  of  tbe  appel- 
lee in  the  sum  of  12,447.95,  the  amount  of 
the  appellee's  debt  and  interest  from  which 
decree  this  appeal  has  been  duly  prosecuted. 
The  appellant's  cross-complalnt  alleges,  in 
substance,  and  he  contends,  that  he  was  in- 
duced to  purchase  shares  of  the  capital  stock 
of  the  Insurance  company,  and  to  execute 
the  note  and  duebill  in  suit  therefor,  upon 
the  representations  of  its  agents  and  the 
agreement  upon  the  part  of  the  corporation 
that  the  amount  of  money  that  might  be  re- 
ceived by  tbe  corporation  In  excess  of  the 
face  value  of  its  capital  -  stock  then  being 
sold  should  be  placed  by  the  corporation  in  a 
surplus  fund,  to  the  end  that  its  capital  stock 
might  not  be  impaired,  and  that  the  company 
might  thereby  be  enabled  to  prosecute  its 
business  with  profit;  that  without  such  rep- 
resentations and  agreement  the  ca^tal  stock 
purchased  by  appellant  would  have  been 
worthless  and  the  company  would  not  have 
been  permitted  to  transact  business  in  the 
state;  that  appellant  purchased  the  stock  re- 
lying upon  the  representations  and  agreement 
of  the  corporation  to  create  the  surplus  fund 
above  mentioned,  and  executed  his  note  and 
duebill  with  the  bona  fide  intention  of  paying 
same,  but  that  the  insurance  company  wholly 
failed  to  carry  out  its  agreement  to  create 
and  maintain  the  surplus  fund,  thereby  ren- 
dering the  stock  purchased  by  the  appellant 
absolutdy  worthless;  that  instead  of  using 
the  surplus  to  pay  the  legitimate  indebted- 
ness of  the  company,  it  squandered  the  same 
in  exorbitant  salaries  to  its  officers  and 
agents  and  in  ultra  vires  enterprises;  that 
by  reason  of  the  failure  of  the  company  to 
perform  its  agreement  to  create  and  use  the 
surplus  fund  to  prevent  the  impairment  of 
its  capital  stock  as  represented  to  the  appel- 
lant the  stock  purchased  by  him  was  worth- 
less, and  the  note  and  duebill  upon  which  the 
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salt  is  based  were  wholly  without  considera- 
tion and  void.  The  contention  of  a]K>ellant 
ts  contrai7  to  former  decisions  of  this  court, 
and  therefore  *caniIot  be  sustained.  In  the 
case  of  Mississippi,  Ouachita  &  Red  Biver 
By.  Co.  V.  Cross,  20  Ark.  452,  this  court 
said: 

"If,  when  a  subscriber  for  stock  is  sued  for 
calls  made  upon  it,  he  may  defeat  the  action  by 
sikowing  that  the  directors  of  the  company  hava 
-violated  the  charter  by  departing  from  the  route 
or  points  fixed  by  it  for  the  location  of  the  road, 
there  is  no  good  reason  why  he  may  not  defeat 
the  suit  by  making  it  appear  diat  they  are  ap- 
propriating the  funds  oC  the  company  to  unau- 
thorized purposes,  *  *  *  or  that  the  direc- 
tors and  officers  of  the  company  are  consuming 
the  funds  for  their  own  purposes,  and  utterly 
neglecting  to  progress  with  the  enterprise,  or 
wholly  incompetent  to  prosecute  it  to  a  success- 
fal  terminatioD,  or  any  other  abuse  of  the  char- 
ter. If  the  door  were  once  opened  for  such  de- 
fenses, in  every  suit  brought  by  a  corporation 
the  conduct  of  its  direetws  would  be  canvassed, 
and  collateral  issues  would  become  interminable. 
As  above  remarked,  the  diarter  is  the  law  of 
the  subscriber's  contract  If  directors  undertake 
to  make  an  unwarrantable  departure  from  the 
provisions  of  the  charter  in  the  location  or  con- 
struction of  the  road,  or  in  the  appropriation  of 
the  funds  of  the  company,  the  stockholder  has 
his  remedy  by  injunction.  Not  to  enjoin  the  col- 
lection of  calls  due  upon  his  stock,  •  •  •  but 
to  restrain  the  corporation  from  the  particular 
violation  or  abuse  of  its  charter  complained  of." 

In  Collins  T.  Southern  Brick  Co.,  92  Ark. 
60i,  507. 123  8.  W.  652,  653  (135  Am.  St  B«. 
197,  19  Ann.  Cas.  882),  we  said: 

"The  contention  of  the  defendant  that  he  is 
not  twund  by  his  stock  subscription  notes,  which 
was  based  on  the  alleged  unperformed  conditiou 
that  he  was  to  be  made  manager  of  the  business 
when  organized,  cannot  be  sustained,  for  the 
wdl-recognized  reason  that  a  condition  resting 
in  parol  cannot  l>e  ingrafted  on  a  written  stock 
subscription.  The  written  agreement  signed  by 
the  sulMcribers  constituted  the  contract  between 
them,  the  mutuality  of  the  agreement  being  the 
consideration;  and  it  cannot  be  varied  nor  con- 
tradicted by  parol  testimony,  nor  can  an  oral 
agreement  or  condition  be  ingrafted  upon  it 
*  *  *  'Parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  subscription  to  the  capital 
stock  of  a  corporation,  or  to  show  a  discbarge 
therefrom  in  any  manner  other  than  that  re- 
quired by  tlie  terms  of  subscription,  charter  and 
by-laws.  AH  separate  agreements  and  condi- 
tions made  at  the  time  of  subscribing,  which 
are  inconsistent  with  the  written  contract,  are 
Yoid,  whether  they  be  verbal  or  are  contained 
in  a  separate  written  contract' " 

See,  alao,  Warner  v.  Bonds,  111  Ark.  289, 
245,  246,  163  S.  W.  788.  The  allegations  of 
appellant's  cross-oomplalnt  show  that  50 
shares  of  the  capital  stock  of  the  Insurance 
company  were  issued  to  appellant,  for  which 
be  executed  the  note  in  suit  by  wlilch  he 
agreed  In  writing  to  pay  appellee  the  sum  of 
$2,000  for  value  received.  The  appellant  does 
not  aver  that  the  articles  of  association  or 
by-lawB,  or  that  the  charter  of  the  insurance 
company,  TeQUired  that  the  company  should 
create  and  maintain  a  surplus  fund  to  meet 
Its  current  liabilities  and  prevent  the  im- 
pairment of  its  capital  stock,  and  that  these 
were  conditions  precedent  to  the  payment  of 


his  note,  or  the  performance  of  the  contract 
on  his  part  The  allegations  of  the  appel- 
lant's crass-complaint  show  that  be  got  the 
capital  stock,  the  thing  that  he  purchased, 
and  that  this  contract  of  purchase  on  his 
part  was  evidenced  by  the  note  in  suit  The 
allegatiooB  of  appellant's  cross-complaint 
show  that  the  representations  and  agreem^it 
of  the  0(Mnpany  to  create  and  maintain  a 
surplus  fund  were  but  oral  representations 
and  agreements  upon  the  part  of  the  agents 
of  the  company  that  it  would  do  certain 
things  in  the  future.  Nowhere  is  it  alleged 
that  the  articles  of  association,  or  by-laws,  or 
the  certificate  showing  the  purposes  for 
which  the  corporation  was  formed,  or  the 
charter,  which  according  to  the  above  cases 
constitutes  the  law  of  appellant's  contract 
sets  forth  that  the  corporation  was  to  create 
and  maintain  the  alleged  surplus  fund.  Ap- 
pellant does  not  allege,  and  it  is  not  specified 
in  his  note  as  a  condition  precedent,  that 
same  was  to  be  paid  only  npon  condition  that 
the  company  should  create  and  maintain  a 
surplus  fund  out  of  the  excess  over  the  face 
value  paid  into  the  treasury  of  the  corpora- 
tion by  the  subscribers  and  purchasers  of  its 
capital  stock.  Conceding  that  the  allegations 
of  appellant's  cross-complaint  are  true,  they 
only  show  that  the  selling  agents  of  the  com- 
pany made  appellant  certain  oral  representa- 
tions which  the  company  had  not  performed, 
but,  as  pointed  out  in  the  above  cases,  such 
testimony  could  not  be  admitted  to  vary  the 
written  contract  upon  which  the  appellee 
predicates  his  suit  If  the  insurance  com- 
pany could  be  bound  by  these  alleged  repre- 
sentations of  its.  selling  agents,  appellant  as 
a  stockholder  could  not  set  up  the  failure 
upon  the  part  of  the  company  to  comply  with 
these  representations  in  defense  to  a  suit 
against  him  for  the  purchase  money  of  his 
stock.  That  is  not  his  remedy,  as  shown  by 
the  opinion  in  Mississippi,  Ouachita  &  Red 
River  Ry.  Co.  t.  Cross,  supra. 

The  decree  is  therefore  correct,  and  It  is 
affirmed. 


PEAY  V.  KINSWOBTHT  et  aL    (No.  52.) 
(Supreme  Court  of  Arkansas.     Dec  18,  1916.) 
1.  Injunction  <®=9ll4(2)— Restbainino  Con- 

HEOnoN  WITH  SeWKB. 

CommissioneiB  of  a  sewer  improvement  dis- 
trict whose  sewer  has  not  been  turned  over  to 
the  city,  may  enjoin  one  constructiug  a  system 
of  sewers  for  private  profit  from  making  connec- 
tion with  the  improvement  district  sewer  until 
reasonable  compensation  is  made  for  anch  con- 
nection, in  view  of  Kirby's  Dig.  {  5726,  provid- 
ing for  proportionate  compensation  to  be  paid 
by  an  individual  tapping  a  city  sewer,  lilthough 
there  is  no  statute  controlling  the  case  of  a 
connection  with  a  sewer  before  it  has  been  taken 
charge  of  by  the  city. 

[Ed.  Note. — For  other  cases,   see  Injunction, 
Cent  Dig.  fi  203-210;  Dec.  Dig.  «=>114(2).] 
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2.  Appeal  and  Ebbob  i8=»877(4)— Revikw. 

Appellant  cannot  complain  of  the  fact  that 
appellees  were  not  granted  the  relief  they  prayed 
for,  although  it  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3667;  Dec.  Dig.  <S=>877(4).] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martineau,  Cbancellor. 

Suit  by  E.  B.  Kinswortby  and  others 
against  Nick  Peay.  From  decree  for  com- 
plainants, defendant  appeals.    Affirmed. 

Comer  &  Clayton,  of  Little  Rock,  for  appel- 
lant. Rose,  Hemingway^  Cantrell,  Loughbor- 
ough tc  Miles,  of  Little  Rock,  for  appellees. 

SMITH,  J.  This  suit  was  brought  by  ap- 
pellees, as  commissioners  of  sewer  Improve- 
ment district  No.  78  of  the  city  of  Little 
Hock,  to  enjoin  appellant  from  making  con- 
nection with  the  sewers  of  that  district  until 
he  shall  hare  made  compensation  for  the  val- 
ue of  that  use.  It  was  alleged  in  the  com- 
plaint that  appellant,  as  a  private  individual 
and  for  the  purpose  of  profit,  constructed  a  sys- 
tem of  sewers  In  a  territory  adjacent  to  appel- 
lees' district,  in  consideration  of  the  abutting 
property  owners  paying  him  certain  sums  of 
money  as  compensation  for  connecting  with 
his  sewer,  and  that  appellant,  without  per- 
mission from  appellees  and  without  their 
knowledge,  connected  his  sewer  with  appel- 
lees' sewer,  and  proposed  to  use  the  same 
without  compensation;  that  appellees'  sewer 
has  not  been  completed,  accepted,  or  turned 
over  to  the  city  of  Little  Rock,  and  there  was 
a  prayer  for  an  order  restraining  appellant 
from  making  this  connection  until  after  he 
had  made  reasonable  compensation  for  the 
value  of  its  use.  Appellant  filed  a  general 
demurrer,  and  an  answer  denying  the  allega- 
tions of  the  complaint,  and  alleging  the  facts 
to  be  that  the  dty  council,  by  an  ordinance. 
No.  2016,  granted  to  him  authority  to  con- 
struct a  system  of  sewers  at  his  own  expense 
within  a  defined  territory  and,  as  compensa- 
tion for  said  service  and  money  so  expended, 
the  city  was  to  permit  him  to  recover  $50  per 
lot  for  each  lot  connected  with  said  sewer 
until  such  time  as  the  amount  collected 
should  equal  the  investment,  plus  10  per 
cent  interest  thereon,,  at  which  time  said 
sewer  should  become  the  proi)erty  of  and  be 
thereafter  controlled  by  the  city.  The  valid- 
ity of  this  contract  is  not  questioned  by  ap- 
pellees, and  we,  therefore,  express  no  opinion 
apon  that  question.  It  was  further  alleged 
that  appellees'  sewer  district  was  organized 
subsequent  to  the  passage  of  said  Ordinance 
No.  2019  and  embraced  a  portion  of  the  ter- 
ritory described  in  said  ordinance,  and  that 
appellees'  district  was  completed  and  had 
thereafter  become  the  property  of  the  city 
and  the  commissioners  were  without  author- 
ity over  said  sewer,  and  that  appellant  had 
connected  his  sewer  with  the  city's  sewer 
more  than  12  inches  from  the  termination  or 


manhole  of  the  appellees*  sewer  pipe.  Appel-  | 
lant's  franchise,  required  him  to  connect  with 
the  dty  sewer  at  Fourth  and  Byrd  streets, 
and  the  proof  shows  that  to  have  laid  a  pipe  ' 
this  distance  would  have  involved  a  cost  of 
over  $1,300,  but  by  making  the  connection  , 
here  sought  to  be  enjoined  appellant  secured 
an  outlet  without  cost  except  that  of  making 
the  connectloiL  The  chancellor  made  no  spe-  i 
dal  finding  of  fact,  but  the  testimony,  while 
somewhat  conflicting,  warrants  our  finding 
that  the  commissioners  had  not  made  final 
settlement  with  the  contractors,  and  had  not 
accepted  the  sewer  from  them,  nor  had  they 
turned  the  sewer  over  to  the  city,  but  were 
still  in  charge  of  it,  and  that  portions  of  the 
work  remained  to  be  done.  Applications  for 
sewerage  connections  bad  been  made  by  the 
property  owners  in  appellees'  district,  but  the 
record  does  not  show  that  such  permission 
had  been  granted.  The  dty  superintendent 
of  public  works  had  issued  to  appellant  a 
permit  to  connect  wlttk  sewer  district  No.  78, 
and  had  designated  the  point  of  connection, 
but,  as  stated,  this  was  done  while  the  com- 
missioners were  stiU  in  control.  The  com- 
missioners insisted  that  appellant  be  requir- 
ed to  pay  the  amount  which  the  connections 
saved  him ;  but  the  court  found  the  value  of 
this  connection  to  be  $400,  and  enjoined  ap- 
pellant from  making  or  using  the  connection 
until  this  sum  was  paid,  and  this  appeal  is 
brought  to  reverse  that  decree. 

[1  ]  Appellant  says  the  only  question  in  this 
case  is  whether  or  not  appellees  were  author- 
ised, under  the  powers  granted  by  the  stat- 
ute, to  maintain  this  proceeding;  and,  as 
appellees  join  issue  on  this  question,  we  shall 
consider  that  question  only. 

In  the  case  of  Martin  v.  Hilb,  63  Ark.  300. 
14  S.  W.  94,  the  court  held  that  the  property 
owner,  under  the  then  existing  statute,  had 
the  right  to  connect  with  the  sewer  which 
had  been  turned  over  to  the  dty  without 
bearing  any  part  of  the  burden  of  its  con- 
struction; but  the  opinion  called  attention  to 
the  act  approved  February  19,  1889  (Acts 
1889,  p.  17),  which  is  now  section  5720  of 
Klrby's  Digest,  and  which  was  evidently  oi- 
acted  subsequent  to  the  time  of  the  trial  of 
that  cause  in  the  court  below.  This  section 
is  as  follows: 

"Sec.  6726.  The  dty  council  shall  regulate  by 
ordinance  the  terms,  time  and  manner,  and  the 
compensation  which  shall  be  paid  by  the  private 
parties  not  bnilding  sewers  under  the  orders  of 
the  board  of  health,  npon  compliance  with  which 
said  parties  may  tap  the  sewers  of  nid  citr; 
but  no  ^rson  shall  be  allowed  to  tap  any  such 
sewer  without  paying  In  proportion  to  the  valae 
of  bis  property  to  be  benefited  thereby,  as  com- 
pared with  the  value  of  the  proper^  taxed  in 
the  district  and  the  actual  cost  of  said  sewers." 

It  will  be  observed  that  this  section  deals 
only  with  sewers  which  have  been  turned 
over  to  the  dty;  but  It  is  contemplated  that 
the  sewer  will  be  turned  over  to  the  dty  im- 
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mediately  upon  its  completion,  and  the  act 
manifests,  tlie  legislatiTe  will  that  he  Bball 
bear  proportionately  the  cost  of  the  aewer 
who  shares  in  its  benefits;  and  we  perceive 
no  reason  why  this  principle  should  not  be 
applied  to  the  facta  of  this  case.  Here  a  sew- 
er system  has  been  constructed  for  private 
profit  by  one  who  proposes  to  use  as  an  out- 
let for  bia  system  the  sewers  of  another  dla- 
trlct  It  is  not  said  that  the  amount  charged 
for  this  connection  Is  excesslTe;  it  is  only 
insisted  that  the  commissioners  have  no  right 
to  enforce  the  payment  of  any  sum. 

[2]  There  appears  to  be  no  statute  control- 
ling the  case  of  a  connection  with  a  sewer 
before  it  has  been  taken  charge  of  by  the 
city;  but  there  is  no  reason  why  the  commis- 
sioners of  the  sewer  district  should  not,  until 
that  time,  take  the  necessary  action  to  pro- 
tect the  interests  of  their  district.  It  is  not 
contended  that  this  connection  will  In  any 
manner  impair  the  utility  and  serviceabili^ 
of  district  No.  78;  nor  is  it  contended  that 
appellant  would  not  be  entitled  to  make  this 
connection  after  the  district  was  turned  over 
to  the  city.  But  he  could  do  so  then  only 
upon  complying  with  the  oonditionB  of  the 
statute  set  out  above.  Here  appellees  did  not 
sue  to  recover  a  money  Judgment,  but  to  re- 
strain appellant  from  connecting  wi&  their 
district,  while  it  was  still  under  their  control, 
and  the  decree  rendered  is  not  primarily  a 
money  ludgment  Appellees  were  not  grant- 
ed the  relief  they  prayed,  but  appellant  can- 
not complain  of  that  fact,  even  though  this 
relief  should  have  been  granted. 

The  court  below  held  that  appellant  should 
not  make  this  connection  without  paying  a 
sua>  which  is  apparently  a  very  reasonable 
on«;  and,  as  we  think  the  commissioners 
acted  within  the  authority  conferred  upon 
them  In  the  institution  of  this  suit  to  protect 
the  Interests  of  their  district,  the  decree  of 
the  court  below  is  afflnned. 


JONES  et  aL  V.  BOAD  IMPBOVEJMliNT 

DIST.  NO.  1.  OF  SBVIBB  OOUNTT. 

(Na  46.) 

(Supreme  Conrt  of  Arkansas.    Dec.  18,  Idld.) 

L  HlOHWATS  «=>90  —  BOAD  Impbovembnt 
DiBnaoT— Reqdsst  fob  Subvbt— Statutk. 
Under  Acts  1915^  p.  1400,  relating  to  the 
establishment  of  road  improvement  districts, 
providing  that  npon  application  of  the  county 
judge  or  ten  or  more  landowners  within  the 
proposed  district  to  the  state  highway  commis- 
sion, the  commissionen  shall  direct  the  state 
highway  engineer  to  prepare  preliminary  sur- 
veys of  the  proposed  road,  and  file  them  in  the 
county  court  before  petitions  are  circulated, 
such  request  is  directory  merely  and  not  Ju- 
risdictional. 

[Ed.   Note.— For  other  eases,   see  Highways, 
Cent.  Dig.  ff  801,  802;   Dec.  Dig.  «=«).] 

2.  HlOHWATS  «=>©0  —  Road   Impkovement 
DMrPMCT— PBrrnoN— Time. 
Acts  1816,  p.  1400,  providing  for  the  estab- 
lisliment  of  road  improvement  districts,  gives  the 


right  to  add  names  to  ilte  petitions  sufficient 
to  make  a  majority  up  to  the  time  of  the  final 
presentation  of  the  petitionB  in  the  county  court. 
lEd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  801,  302;    Dec  Dig.   <8=>90.] 

3.  HlOHWATS   4s>90—IlBTABUS]Bn(SNT— Peti- 
tion—Fiuwo. 

Under  Acts  1916,  p.  1400,  providing  for  the 
establishment  of  road  improvement  districts, 
by  section  1,  subd.  "a,"  providing  that  the 
orinnal  petition  may  be  circulated  among  the 
landowners,  or  that  such  number  of  exact  copies 
thereof  as  may  be  deemed  necessary  may  be  cir- 
culated, and  that  when  all  the  petitions  are  fil- 
ed at  or  before  the  hearing,  the  petitions  shell 
be  consolidated  and  treated  as  one,  construed 
with  subdivision  "b,"  the  petition  or  petittons 
must  be  filed  before  the  county  court  has  au- 
thority to  cause  notice  to  be  published,  but  the 
petitions  may  be  added  to  or  additional  peti- 
tions filed  up  to  the  hearing,  and  aU  the  peti- 
tions so  filed  are  to  be  considered  in  determining 
whether  there  is  a  majority  of  owners  signing 
the  petitiona 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  S§  301,  302;   Dec.  Dig.  «=>W.] 

4.  HlOHWATS    «s»71    —    BOAD    IKFBO^tEICEHT 
DiSTBIOT— GOUNTT  BOAS. 

Under  Acts  1916,  p.  1400,  providing  for  the 
establishment  of  road  improvement  districts, 
and  by  section  38,  providing  that  the  commis- 
sioners and  the  county  court  in  changing  the 
route  of  any  road  may  enter  upon  and  lay  out 
the  road  over  any  lands  in  any  improvement  dis- 
trict, and  that  nothing  shall  be  construed  to  di- 
vest the  county  court  of  its  exclusive  Jurisdic- 
tion as  to  county  roads,  the  commissioners  have 
no  power  to  change  the  route  of  a  county  road, 
unless  the  county  court  ordet«  the  change. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SS  236,  237;  Dee.  Dig.  «5»71.] 

6.  Appkai.  aro  Bbbob  4b»1010(1)— Fwdihob 

— oonclubivekxss. 
The  finding  of  the  trial  court  is  binding  up- 
on the  Supreme  Court  when  supported  by  legal- 
ly sufficient  evidence. 

[Ed.  Note.— Sy>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3979-3881;  Dec.  Dig.  «=» 
lOlOa).] 

Appeal  from  Circuit  Court,  Sevier  County; 
Jeff.  T.  Cowling,  Judge. 

Proceeding  for  the  formation  of  Boad  Im- 
provemoit  District  No.  1  of  Sevier  County, 
in  which  J.  W.  Jones  and  others  filed  a  re- 
monstrance. From  a  Judgment  of  the  Circuit 
court  affirming  the  Judgment  of  the  county 
court  for  petitioner  and  ordering  the  forma- 
tion of  the  district,  the  remonstrators  appeal. 
Affirmed. 

B.  E.  Isbell,  of  De  Queen,  for  appellants. 
Steel,  Lake  &  Head,  of  Texarkana,  for  ap- 
pellee. 

McCULLOCH,  C.  J.  The  county  court  of 
Sevier  county,  on  the  petition  of  what  was 
found  to  be  a  majority  of  the  owners  of  real 
estate  In  the  locality  affected,  made  an  order 
forming  a  road  improvement  district  pursu- 
ant to  the  terms  of  Act  No.  338  of  the  Qener^ 
al  Assembly  of  1916,  entitled  "An  act  provid- 
ing for  the  creation  and  establishment  of 
road  Improvement  districts  for  the  purpose 
of  building,  constructing  and  maintaining  the 
highways  of  the  state. of  Arkansas."    Appel- 
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lants,  who  are  the  owners  of  real  property 
in  ^e  district,  appeared  in  apt  time  and  filed 
a  remonstrance  against  the  organization  of 
the  district,  and  they  appealed  to  the  drcnlt 
court  from  said  order.  On  the  trial  in  the 
circuit  court  there  was  a  finding  in  favor  of 
the  petitioners,  and  the  court  rendered  a 
judgment,  afiDrmlng  the  judgment  of  the  coun- 
ty court,  and  an  appeal  has  been  duly  prose- 
cuted to  this  court 

[1]  The  first  point  made  against  the  valid- 
ity of  the  proceedings  Is  that  there  is  no  le- 
gal evidence  in  the  record  as  to  a  request, 
either  by  the  county  judge  or  by  ten  property 
owners,  to  the  state  highway  commission  for 
the  surrey  of  the  line  of  the  road  as  requir- 
ed by  the  terms  of  the  statute.  The  statute 
provides  that  upon  the  application  of  the 
county  judge  or  ten  or  more  landowners  with- 
in a  proposed  district  to  the  state  highway 
commission,  it  shall  be  the  duty  of  the  com- 
missioners to  direct  the  state  highway  en- 
gineer, or  his  assistant,  "to  prepare  prelim- 
inary surveys,  plans,  specifications  and  esti- 
mates of  the  roads  which  it  is  pr(q)08ed  to 
construct  and  Improve,"  and  file  the  same  in 
the  county  court  for  the  purpose  of  determin- 
ing the  feasibility  of  the  project  and  the  costs 
thereof,  and  that  said  surveys,  plans,  specifi- 
cations, etc.,  shall  be  filed  in  the  county  court 
before  the  petitions  are  circulated  among  the 
property  owners. 

It  is  contended  that  the  request  of  the  state 
highway  commission  Is  a  Jurisdictional  step 
in  the  proceedings,  and  that  the  evidence 
thereof  must  affirmatively  appear  in  the  rec- 
ord. We  held  in  Lamberson  v.  Collins,  123 
ArlE.  206, 186  S.  W.  268,  that  the  requirement 
for  the  making  of  the  surveys,  plans,  maps, 
estimates,  etc.,  by  the  state  highway  engineer, 
and  filing  same  in  the  county  court  before 
the  circulation  of  the  petition,  was  jurisdic- 
tional, and  that  the  failure  to  comply  with 
that  provision  was  fatal  to  the  validity  of 
the  organization.  It  Is  quite  another  ques- 
tion, however,  whether  the  request  by  the 
county  judge  or  the  number  of-  landowners 
mentioned,  to  the  state  highway  commission 
is  jurisdictional.  The  Important  thing  that 
was  evidently  in  the  mind  of  the  lawmakers 
was  to  provide  some  means  whereby  the  prop- 
erty owners  could  know  in  advance  what 
steps  they  were  called  on  to  express  an  opin- 
ion about  in  signing  or  refusing  to  sign  the 
I)etitions  circulated.  It  is  not  so  much  a  mat- 
ter as  to  why  the  surveys,  plans,  and  esti- 
mates were  prepared,  but  the  fact  that  they 
were  prepared  and  filed  with  the  county  court 
is  the  jurisdictional  requirement  set  forth  in 
the  statute.  The  request  may  be  made  either 
by  the  county  judge  or  by  ten  property  own- 
ers, and  this  is  directed  to  the  state  highway 
commission,  and  not  to  the  county  court,  so  it 
Is  evident  that  the  Legislature  did  not  in- 
tend to  make  the  jurisdiction  of  the  court 
depend  upon  the  request  to  the  state  high- 
way commission,  and  evidence  of  that  re- 


quest is  not  essential  to  the  validity  of  tbe 
proceedings.  The  provision  about  the  method 
of  obtaining  the  surveys  and  plans  Is  only 
directory. 

[2]  It  is  next  contended  that  the  proceed- 
ing is  void  because  some  of  the  ];)etltloii8 
were  filed  after  the  publication  of  the  notice. 
It  appears  from  the  record  that  the  four  pe- 
titions, containing  more  than  300  names  of 
the  owners  of  real  property  in  the  district, 
were  filed  on  May  9,  1916,  and  on  that  day 
the  county  court  made  an  order,  fixing  the 
Ist  day  of  June,  1916,  as  the  date  for  hear- 
ing the  petitions,  and  the  notice  was  then 
published  as  provided  by  statute,  but  that  on 
May  31st  other  petitions  were  filed,  contain- 
ing names  necessary  to  make  np  a  majority. 
There  is  a  controversy  as  to  whether  or  not 
the  names  on  the  first  four  petitions  consti- 
tuted a  majority  in  "value,  acreage  or  num- 
ber of  landowners,"  but  we  deem  that  imma- 
terial, for  we  are  of  the  opinion  that  the 
statute  gives  the  rl{^t  to  add  names  sufficient 
to  make  a  majority  up  to  the  time  of  the  final 
presentation  of  the  petitions  In  the  county 
court 

[3]  Subdivision  A  of  section  1  of  the  stat- 
ute referred  to  reads  as  follows: 

"The  original  petition  may  be  drCulated 
among  the  landowners,  or  such  nnmlier  of  exact 
copies  of  same  a*  may  be  deemed  necessary  may 
be  circulated,  and  when  all  of  said  petitions  are 
filed  at  or  before  the  time  of  the  hearing  above 
mentioned  the  said  petitions  diall  be  consoli- 
dated and  treated  as  one  petition,  if  same  are 
filed  before  or  at  the  date  of  said  nearing." 

The  language  of  One  concluding  paragraph 
of  subdivision  "b"  of  the  section  is  not  alto- 
gether clear,  and  might  appear  to  be  In  con- 
flict with  the  language  just  quoted  alx>ve.  but 
we  are  of  the  opinion  that  the  two  expres- 
sions can  be  harmonized  by  construing  them 
together  to  mean  that  the  petition  or  pett 
tions  must  be  filed  before  the  county  court 
has  authority  to  cause  notice  to  be  published, 
but  that  the  petitions  may  be  added  to  or 
additional  petitions  filed  up  to  the  hearing, 
and  that  all  the  petitions  so  filed  are  consid- 
ered by  the  court  in  determining  whether  or 
not  there  is  a  majority  of  owners  signing  the 
petitions. 

[4]  The  evidence  adduced  by  appellants  es- 
tablishes the  fact  that  a  small  portion  of  the 
line  of  the  road  to  be  improved  is  not  a  pub- 
lic highway,  though  the  evidence  Is  conclu- 
sive that  the  greater  portion  of  it  is  in  fact  a 
pubUc  highway.  The  entire  route  of  the  road 
stretches  clear  across  the  county,  but  the  evi- 
dence shows  about  a  mile,  or  perliaps  less, 
has  not  been  created  a  public  road.  It  is 
contended  that  to  grant  the  petition  wlU  con- 
filet  with  the  rulings  of  this  court  In  certain 
cases  where  It  was  held  that  it  is  beyond  the 
power  of*  the  Legislature  to  Invade  the  juris- 
diction of  the  county  court  by  providing  for 
the  creation  of  public  roads  through  the 
agency  of  improvement  districts  Instead  of 
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Land  Co.  y,  Boad  Improrement  Dlst.  No.  1, 
92  Ark.  93,  122  S.  W.  241. 

Section  36  of  the  act  provides  that  the  com- 
missioners and  the  county  court  in  changing 
the  route  of  any  road  may  enter  upon  and 
lay  out  said  road  over  any  lauds  in  any  road 
improvement  district,  and  that: 

'Toothing  in  this  act  tOiaU  be  construed  to  di- 
vest the  county  court  of  its  exclusive  Jurisdic- 
tion to  determme  any  matter  relating  to  county 
roads  over  which  the  said  comity  court  has  sndi 
•zdusive  jurisdiction." 

Now,  it  Is  dear  that  the  Legislature  In- 
tended by  this  section  to  preserve  the  con- 
stitutional Jurisdiction  of  the  county  court 
and  to  continue  that  court's  authority  over 
the  creati<Hi  of  public  roads,  and  to  give  it 
special  authority  to  change  the  route  of  any 
public  road  to  conform  to  the  route  of  the 
prc^KMed  improvement  district.  This  is  not 
an  encroachment  upon  the  Jurisdiction  of  the 
county  court,  but  preserves  its  complete  au- 
thority over  the  establishment  of  public  high- 
ways, for  the  commissioners  have  no  power 
to  change  the  route  unless  the  county  court 
orders  the  change. 

[5]  Oonsiderable  testimony  was  adduced 
on  each  side  of  the  controversy  concerning 
the  feasibility  of  the  plan,  and  we  think  the 
testimony  was  sufficient  to  sustain  the  find- 
ing of  the  court  that  the  establishment  of  the 
district  was  for  the  best  interests  of  the  own- 
ers of  property,  and  that  a  majority  of  them 
favored  it  and  signed  the  petitions.  The  find- 
ing of  the  trial  court  is  binding  upon  us  when 
supported  by  legally  suffident  evidence.  We 
are  of  the  opinion,  therefore,  that  all  of  the 
Jurisdictional  requirements  have  been  com- 
piled with,  and  that  there  was  no  error  in 
the  proceedings  which  calls  for  a  reversal  of 
the  Judgment. 

Affirmed. 


HABFEB  V.  WISNEB  et  aL    (No.  60.) 

(Supreme  C!onrt  of  Arkansas.    Dec.  18,  1916.) 

EixKcnroua  ano  Adiuristbatobb  ^s»337  — 
Saix  ok  Bbal  Estate— Pubuoation. 
A  Judgment  ordering  sale  of  land  of  an  In- 
testate, contrary  to  Kirby's  Dig.  {  196,  provid- 
ing that  no  order  for  the  sale  of  land  for  the 
payment  of  debts  shall  be  made  except  after 
notice  by  publication,  etc.,  as  directed  therein, 
will  be  set  aside  upon  direct  review. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Oent.  Dig.  {|  1397-1409; 
Dec  Dig.  «=s>337.] 

AHieal  from  Circuit  Court,  Randolph 
County;   J.  B.  Baker,  Judge. 

In  the  matter  of  the  estate  of  Nannie  W. 
Eterper,  deceased.  Prom  Judgment  of  pro- 
bete  court  ordering  lands  sold  on  application 
of  Joe  A.  Harper,  administrator,  James  M. 
WIsner  and  others  appealed  to  the  circuit 
court  From  Judgment  of  circuit  court  deny- 
ing the  application  of  the  administrator  to 
sell  and  setting  aside  the  Judgment  of  the 


probate  court,   thie   administrator  appeals. 
Affirmed. 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appel- 
lant. J.  W.  Meeka^  T.  W.  Campbell,  and  W. 
L.  Pope,  all  of  Pocahontas,  for  appellees. 

HABT,  J.  Joe  A.  Harper,  as  administra- 
tor with  the  will  annexed  of  the  estate  of 
Nannie  W.  Harper,  deceased,  prosecutes  this 
appeal  to  reverse  a  Judgment  of  the  circuit 
court  setting  aside  a  Judgment  of  the  probate 
court  ordering  the  sale  of  decedent's  lands  ' 
to  pay  debta  IHm  material  facts  are  as 
follows : 

On  March  2,  1916,  Joe  A.  Harper  was  ap- 
pointed administrator  with  the  will  annexed 
of  the  estate  of  Nannie  W.  Harper,  deceased. 
On  April  16,  1915,  he  filed  his  application  for 
an  order  to  sell  a  certain  40  acres  of  land 
belonging  to  the  estate  of  Nannie  W.  Har- 
per, deceased,  for  the  purpose  of  paying  off 
a  mortgage  which  she  in  her  lifetime  had 
executed  on  said  lands,  and  whlcli  indebted- 
ness was  unpaid  at  the  time  of  her  death. 
In  his  petition  the  land  was  definitely  de- 
scribed in  the  application  for  the  sale  of  it. 
The  appllcatl<m  beats  the  following  in- 
dorsement: 

"Filed  in  open  court  this  16th  of  April,  1916. 
The  within  petition  examined,  and  ;the  first  day 
of  July  term'is  set  for  further  hearing  on  this 
petition.  April  17,  1916.  O.  B.  Pringle,  Pro- 
bate Judge. 

Prior  to  this  time  the  administrator  had 
given  no  notice  whatever  of  his  intended  ap- 
plication for  the  sale  of  the  land.  After  this 
time  a  notice  was  published  in  a  newspaper 
published  in  the  county  on  April  30,  1916, 
May  7, 1916,  May  14,  1916,  May  21,  1916,  and 
May  28,  1916,  stating  that  a  petition  had  al- 
ready been  filed  in  the  probate  court  praying 
an  order  for  the  sale  for  a  certain  described 
tract  of  land.  This  notice  described  a  dif- 
ferent tract  of  land  from  that  described  in 
the  application.  At  the  July,  1915,  term  of 
the  probate  court  an  order  was  made  by  said 
court  granting  the  petition  and  ordering  the 
sale  of  the  land  described  in  it.  At  that 
time  no  claims  whatever  had  been  probated 
against  the  estate.  The  land  was  sold  pur- 
suant to  the  order  of  the  probate  court,  and 
a  report  of  sale  was  made  and  approved  by 
the  court  at  its  October  term,  1916.  The  ad- 
ministrator was  directed  in  the  order  to  col- 
lect the  amount  of  sale  and  settle  for  the 
same  at  the  January,  1916,  term  of  the  pro- 
bate court  An  appeal  from  the  Judgment 
of  the  probate  court  ordering  the  land  sold 
was  prayed  by  the  heirs  and  legatees  of  de- 
cedent and  granted  by  the  probate  court 
within  the  time  allowed  by  law. 

The  circuit  court  held  that  the  probate 
court  cannot  lawfully  make  an  order  author- 
izing administrators  to  sell  the  lands  of  an 
estate  unless  prior  to  his  making  application 
therefor  he  has  given  the  notice  required  by 
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section  195  of  Kirby's  Digest,  and  unless  the 
debts  for  which  the  order  of  sale  Is  made 
have  been  duly  probated  against  the  estate 
as  aboTe  stated.  The  circuit  court  rendered 
a  judgment  denying  the  application  of  the 
administrator  to  sell  the  lands  and  setting 
aside  the  judgment  of  the  probate  court 
The  administrator  has  appealed  from  the 
judgment  of  the  circuit  court 

It  may  be  noted  at  the  outset  that  this  Is 
a  direct,  and  not  a  collateral,  attack  on  the 
■  judgment  of  the  probate  court  ordering  the 
lands  to  be  sold.     Section  195  of  Klrby's  Di- 
gest reads  as  follows: 

"No  order  for  the  sale  of  lands  and  tenements 
for  the  payment  of  debts  shall  be  made  by  the 
court,  unless  it  shall  appear  to  the  satisfaction 
of  the  court  that  notice  of  the  intended  applica- 
tion for  the  sale  of  such  lands  and  tenements 
has  bees  given,  at  least  four  weeks  before  mak- 
ing such  application,  in  some  newspaper  print- 
ed In  the  county  where  the  lands  lie,  it  there  be 
any  printed  in  such  county,  and,  if  non^  by  ad- 
vertisements  set  up  in  at  least  six  of  the  moat 
public  places  in  such  county." 

The  probate  court  1b  authorized  by  statute 
to  make  orders  for  the  sale  of  lands  of  the 
estates  of  deceased  persons,  but  the  order  of 
the  sale  can  only  be  made  lu  the  manner  and 
for  the  purposes  prescribed  by  the  statute. 
Planters'  Mutual  Insurance  Association  v. 
Harris,  96  Ark.  222,  131  S.  W.  949. 

In  the  case  of  Ilogers  v.  Wilson,  18  Ark. 
507,  the  administrator  applied  for  and  ob- 
tained an  order  of  the  probate  court  em- 
powering him  to  sell  certain  lands  belonging 
to  his  decedent's  estate  without  giving  the 
notice  required  by  statute.  In  that  case  re- 
lief was  denied  because  no  appeal  was  taken 
from  the  Judgment  of  the  probate  court  <m> 
derlng  the  land  sold,  and  the  action  was  a 
collateral  attack  on  the  judgment  In  that 
case,  however,  the  court  said  that  it  was 
clearly  erroneous  to  have  granted  the  order 
for  the  sale  of  the  real  estate  without  first 
having  given  the  notice  required  by  the  stat- 
ute, but  the  court  said  that  the  order  was 
not  void,  because  It  was  made  In  a  proceed- 
ing in  rem,  for  the  sale  of  real  estate,  which, 
by  our  statute.  Is  made  assets  in  the  hands 
of  the  administrator,  and  over  wbi(^  by  pe- 
tition, the  probate  court  had  jurisdiction. 

In  the  case  of  Montgomery  and  Wife  v. 
Johnson  et  aL,  31  Ark.  74,  which  was  also 
a  collateral  attack  on  the  judgment  of  the 
probate  court  ordering  the  sale  of  decedent's 
lands,  the  court  said: 

"As  a  superior  court,  with  general  jurisdic- 
tion and  plenary  power  over  the  matters  com- 
mitted to  its  peculiar  cognizance,  its  judgment 
or  order,  when  acting  within  the  sphere  of  its 
jurisdiction,  however  erroneous  it  may  be,  is 
condusive  as  to  all  persons,  until  reversed  upon 
review  by  a  higher  tribunal,  or  set  aside  in  a 
direct  proceeding  for  that  purpose;  for  it  is 
well  settled  that  the  judicial  sentence  of  a 
superior  court  of  competent  jurisdiction  over 
the  subject-matter  to  which  it  relates  cannot 
be  attacked  or  impeadhed  in  a  collateral  pro- 
ceeding upon  the  ground  that  the  court  errone- 
ously exercised  its  powers"— citing  authorities. 


Again,  In  the  case  of  Iilvingston,  Adminis- 
trator, V.  Cochran  et  aL,  83  Ark.  294,  a  bill 
was  filed  in  the  chancery  court  to  set  aside 
an  order  of  the  probate  court  for  the  sale  of 
land  belonging  to  the  estate  of  a  deceased 
person  as  being  null  and  void.  One  of  the 
grounds  relied  upon  was  that  the  adminis- 
trator had  not  given  puMlc  notice  of  the  in- 
tended application  for  the  order  of  sale  as 
required  by  the  statute.  The  relief  prayed 
for  was  denied  because  the  court  held  that 
the  action  was  a  collateral  attack  upon  the 
judgment  of  th«  probate  court  The  court 
said,  however : 

"It  was  certainly  the  duty  of  tbe  executor  to 
give  notice  as  required  by  the  statute,  and  it 
was  th^  duty  of  the  probate  court  to  see  that 
the  notice  had  been  given  before  making  the 
order  of  sale,  and  the  granting  of  an  order  of 
sale  without  such  notice  would  be  an  error  and 
ground  for  reversal  of  the  order  on  appeaL  But 
when  the  order  comes  in  question  collaterally, 
as  in  this  case,  and  not  in  a  direct  proceeding 
to  review  it,  it  cannot  be  treated  as  null  and 
void  because  such  notice  is  not  shown  to  have 
been  given,  as  repeatedly  held  by  this  court"— 
citing  authorities. 

In  the  application  of  these  principles  to 
the  case  at  bar  we  think  the  judgment  of 
the  probate  court  ordering  the  sale  of  the 
land  was  erroneous  because  the  notice  re- 
quired by  section  195  of  Klrby's  Digest  was 
not  given.  As  we  liave  already  seen,  probate 
courts  acting  through  Uie  agency  of  adminis- 
trators and  executors  Iiave  jurisdiction  in 
rem  of  the  propert?  of  deceased  persons,  but 
ttiat  jurisdiction  can  only  be  exercised  In  the 
manner  and  for  the  purpose  prescribed  by 
the  statute.  A  notice  is  required  by  the  stat- 
ute in  order  that  persons  Interested  may 
have  an  opportunity  to  come  in  before  the 
application  is  heard  and  show  that  the  order 
of  sale  should  not  be  granted.  In  the  pres- 
ent case  the  notice  of  the  intended  applica- 
tion required  by  the  statute  undertook  to 
describe  the  land  which  it  stated  the  petition 
asked  to  be  sold,  and  the  notice  described  a 
wholly  different  tract  of  land  from  that  de- 
scribed in  the  application  in  the  order  of 
sale  and  subsequent  pttxseedings.  As  we 
have  already  seen,  the  present  case  la  a  di- 
rect, and  not  a  collateral,  attack  on  the  judg- 
ment of  the  probate  court  The  judgment  of 
the  probate  court  was  erroneous  for  the  rea- 
sons already  given,  and  the  circuit  court 
properly  set  it  aside.  The  purchaser  at 
the  sale  became  a  party  to  the  proceedings 
at  the  time  he  bid  in  the  lands,  and  Is  bound 
by  the  subsequent  proceedings  in  the  case. 
It  appears  from  the  record  that  be  has  not 
yet  paid  the  purchase  money,  and  it  neces- 
sarily follows  that  therefrom  having  been 
an  appeal  and  reversal  of  the  Judgment  of 
the  probate  court,  the  purchaser  is  not  bound 
by  his  obligation  for  the  purchase  money. 

Another  reason  given  by  the  circuit  court 
for  setting  aside  the  Judgment  was  that  at 
the  time  of  its  reodltiiHi  no  daims  bad  been 
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probated  against  the  estate.  The  record 
does  show,  howeTer,  that  there  was  an  nn- 
probated  debt  secured  by  a  mortgage  on  the 
lands  which  were  ordered  sold,  and  the  ques- 
tion oC  whether  the  probate  court  had  juris- 
diction  to  order  for  the  protection  of  the  es- 
tate a  sale  of  land  for  the  pnrpose  of  pay- 
ing off  an  unprobated  debt  secured  by  a 
mortgage  on  land  of  the  estate  has  never 
beat  passed  upon  by  this  court  See  Long 
y.  Hoffman,  103  Ark.  574, 148  S.  W.  245.  In- 
asmuch as  the  circuit  court  was  right  in 
setting  aside  the  sale  for  want  of  notice  as 
required  by  the  statute,  It  becomes  unneces- 
sary for  us  to  pass  upon  the  last  mentioned 
question  in  this  case. 

The  Judgment  of  the  circuit  court  will  be 
affirmed. 


MOSAIC  TEMPLARS  OF  AMBBIOA  t.  AUS- 
TIN.    (No.  63.) 

(Sopreme  Oonrt  of  Arkansas.    Dec.  18,  1916.) 

L  ACCOBS   AHD    SATISrACTION    ®=»11(1)— CoM- 

PBoiaas  A2<n  Setti.kicbnt  «=»6(2)— Rxqni- 

aiXKS— Ck>RBISIBATION . 

When  a  daim  is  disputed  and  onliwidated, 
and  a  less  amonnt  than  demanded  is  offered  in 
fan  payment,  whether  the  creditor  agrees  to  ac- 
cept the  sum  offered  in  satisfaction  is  a  mixed 
question  of  law  and  fact,  and  if  the  tender  is 
accomjpanied  by  declarations  amounting  to  a 
condition  that  if  the  creditor  accepts  the  amount 
offered  it  must  be  in  satisfaction  of  tiis  demand, 
and  the  creditor  understands  such  condition,  an 
acceptance  will  estop  him  from  denying  that  it 
is  in  full  payment,  regardless  of  any  protest 
by  Um. 

(Bd.  Note.r— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  U  76,  79-82;  Dec. 
Dig.  «s»lia.);  C!ompromMe  and  Settlement, 
Cent  Dig.  H  8&-S8;    Dec.  Dig.  «s>6(2).] 

2.  Aocoan  AND  SATiarAonoM  •ssUd)  — Ao- 

OEFTAKOK  OF  LBSS  AMOURT. 

Where  the  guardian  of  a  benefldary  of  a 
$100  ben^eial  association  policy  accepted  a  160 
cbeck  which  recited  that  it  was  "in  full  pay- 
ment of  the  within  account,"  and  which  stated 
the  number  of  the  claim,  etc.,  there  was  no  ac- 
cord and  satisfaction  of  the  full  amount  of  the 
policy,  where  he  thought  it  was  only  a  partial 
payment,  and  the  delivering  local  secretary  did 
not  require  surrender  or  cancellation  of  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {  92;  Dec.  Dig.  «=» 
12(1).] 

3.  Affsai.  ahd  Ebbob  «s>184  —  Objbotioh 
Below. 

The  objection  that  a  suit  brought  in  chan- 
cery should  have  been  transferred  to  Uie  law 
court  cannot  be  raised  for  the  first  time  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !l  1149,  1150,  1179-1183; 
Dec.  Dig.  <e=3l84.] 

Appeal  from  Hot  Spring  Cliancery  Court; 
3.  P.  Henderson,  Chancellor. 

Snlt  by  James  Austin,  guardian,  against 
the  Mooaic  Templars  of  America.  From  de- 
cree for  plaintiff,  defendant  appeals.  Af- 
firmed. 


E.  H.  Vance,  Jr.,  of  Malvern,  and  Sdplo 
A.  Jones  and  Thomas  J.  Price,  both  of  little 
Bock,  for  appellant  B.  S.  Bowers,  of  Mal- 
vern, for  appellee. 

SMITH,  J.  This  snlt  waa  brought  against 
appellant  by  the  guardian  of  ttie  benefldary 
of  a  policy  of  insurance  Issued  by  the  appel- 
lant company.  It  was  alleged  that  the  policy 
or  certificate  was  issued  for  the  sum  of  $100, 
but  that  only  $50  had  been  paid  thereon.  A 
demnrrer  to  this  complaint  was  overruled, 
whereupon  appellant  answered  and  alleged 
that  the  policy  showed  upon  its  face- that  it 
had  been  surrendered  and  satisfied  by  the 
acceptance  of  a  check  for  $60,  and  there  was 
an  allegation  that  the  diancery  coart  In 
wbidi  the  snlt  had  been  brought  had  no  ju- 
risdiction and  a  prayer  for  the  dismissal  of 
the  complaint  on  that  account  The  guardian 
of  the  benefldary,  who  was  the  husband  of 
the  insured,  testUed  that  he  indorsed  a  cer- 
tain voucher  check  which  contained  the  fol- 
lowing redtals: 

"Voucher  Check.  Notice:  If  any  part  of 
this  check  is  detached  it  is  void  and  must  not 
be  paid.  If  any  parties  names  hereon  are 
minors  the  bank  must  require  guardianship  pa- 

Eers  and  require  tiie  guardian  to  sign  on  be- 
alf  of  the  minors. 

"J.  E.  Bush,  National  Grand  Scribe. 
"Mosaic  Templars  of  America,  Aug.  17,  '16, 
No.5474. 

"Upon   the   payee   executing  in  ink   the  re- 
cdpt  on  tile  back  of  this  voucher  check  on  de- 
mand pay  to  the  order  of  James  Austin,  niard- 
ian  for  Ludle  Austin,  fifty  dollars.  $50.00. 
''Sniedl    J.  B.  Bush, 
"National  Grand  Scribe,  M.  T.  A 
"To  the  BngUnd  National  Bank,  litde  Rock, 
Ark. 
"If  not  correct  retnm  without  alteration  and 
state  difference.    Make  all  indorsements  below. 
"Received  the  amount  stated  in  this  voucher 
dteck  In  full  payment  of  the  within  account 
"[^gned]    James  Austin. 
"Guardian  for  Lucile  Austin,  Payee. 
"Date,  8—17—15.     Description:     Claim  No. 
926.      Beneficiary   of   Jane   Austin,    deceased; 
check  mailed  to  M.  M.  Anthony,  W.  8.  Malvern, 
Arkansas.    Amount"  - 

Indorsed: 

"Paid  Aug.  20th,  1916. 

"England  National  Bank. 

"Little  Bock,  Arkansas." 

He  also  testified  that  there  was  no  contro- 
versy as  to  the  amount  due,  and  that  he  sup- 
posed the  redtal  in  the  voucher  that  the  sum 
received  was  "In  full  payment  of  the  within 
account"  referred  to  the  voucher  itself  and 
was  a  mere  part  payment  of  the  amount  due 
on  the  policy.  That  the  writing  signed  by 
Mm  did  not  state  it  was  in  satisfaction  and 
payment  of  the  policy,  and  he  did  not  know 
it  was  so  Intended.  He  further  testified  that 
the  check  was  delivered  to  htm  by  the  secre- 
tary of  the  local  chamber  of  which  his  wife 
bad  been  a  member ;  that  it  was  the  business 
of  the  secretary  to  collect  the  dues  of  the 
members  and  make  remittances  thereof,  and 
when  the  attention  of  this  ofiBcer  was  called 


1es>lfoi  otber  cases  «ee  lam*  toplo  and  KEIY-NUMBEIR  In  all  Ksy-Numbered J}lsMti|  and  Indue*  i  I  p 


572 


190  SOUTH'WBST£>BN  BSPOBTBR 


(Ark. 


to  the  amount  of  the  check  she  stated  that 
this  was  probably  a  mere  mistake  or  was  in- 
tended as  a  partial  payment,  and  that  the 
balance  woold  no  doubt  be  paid  later.  The 
secretary  testified  that  it  was  her  business 
to  deliver  policies  to  those  who  became  mem- 
bers of  the  chamber  of  which  she  was  secre- 
tary and  to  collect  and  remit  all  dues  to  the 
grand  lodge,  and  that  all  dues  on  this  policy 
had  been  paid  and  ronltted,  and  that  no  one 
bad  ever  written  to  her  as  secretary  that  the 
claim  would  not  be  i>aid  in  full,  and  that  the 
letter  to  her  accompanying  the  check  con- 
tained, no  intimation  of  the  company's  inten- 
tion to  pay  only  $50.  She  testified  that  she 
understood  the  check  to  be  a  mere  partial 
payment  of  the  policy  and  so  advised  appel- 
lee when  she  delivered  the  check.  She  also 
testified  that  some  one  had  given  her  the 
policy,  but  appellee  had  not  done  so,  and  that 
it  was  not  In  his  possession  at  the  time  of 
the  death  of  the  insured,  and  that  her  assist- 
ant sent  the  policy  to  J.  E.  Bush,  the  nation- 
al grand  scribe  of  the  order,  at  his  request, 
and  that  appellee  made  no  indorsement  of 
any  kind  on  the  policy,  nor  was  he  asked  to 
do  so.  The  policy  was  indorsed:  "Paid  in 
full  for  $50.00.  Policy  surrendered  and  can- 
celed this  August  17th,  1915,"  but  this  In- 
dorsement was  signed  by  J.  £.  Bush,  and  not 
by  the  beneficiary,  nor  by  any  one  professing 
to  act  for  her.  A  decree  was  entered  for  the 
balance  due,  and  this  appeal  has  been  duly 
prosecuted. 

[1]  Counsel  for  appellant  dte  us  to  our 
own  and  other  cases  which  hold  that  a  check 
tendered  in  payment  of  a  disputed  claim 
which  recites  that  it  is  tendered  as  payment 
in  full  becomes  an  accord  and  satisfaction  of 
the  debt  when  the  check  is  retained  and  col- 
lected, and  that  this  is  true  even  though  the 
creditor  Immediately  writes  that  it  will  not 
be  so  accepted.  A  recent  case  Involving  the 
principle  here  sought  to  be  applied  Is  that  of 
Pekln  Ckwperage  Co.  v.  Olbbs,  114  Ark.  559, 
170  S.  W.  574,  in  which  case  we  quoted  from 


the  case  of  Barham  v.  Bank  of  T>eUsht,  &1 
Ark.  158,. 126  S.  W.  394,  27  L.  R.  A.  (N.  S.) 
439,  the  following  statement  of  the  law: 

"It  Is  true  that,  in  order  to  conatitnte  an  ac- 
cord and  satisfaction,  it  is  necessary  that  the 
offer  of  the  pajnnent  should  be  made  by  one 
party  in  full  satisfaction  of  the  other  demand, 
and  should  be  accepted  as  such  by  the  other. 
But  when  the  daim  is  disputed  and  onlianidat- 
ed,  and  a  less  amount  than  is  demanded  is  of- 
fered in  full  payment,  the  question  as  to  wheth- 
er the  creditor  in  such  case  does  so  agree  to  ac- 
cept the  amount  offered  in  full  satisfaction  of 
his  demand  is  a  mixed  question  of  law  and  fact. 
If  the  offer  or  tender  is  accompanied  by  dec- 
larations and  acts  so  as  to  amount  to  a  con- 
dition that  if  the  creditor  accepter  the  amount 
offered  it  must  be  in  satisfaction  of  his  de- 
mand, aod  the  creditor  understands  therefrom 
that  if  he  takes  subject  to  tliat  condition,  then 
an  acceptance  by  the  creditor  will  estop  him 
from  denyiuK  that  he  has  agreed  to  accept  the 
amount  in  full  payment  of  his  demand.  His 
action  in  accepting  the  tender  under  such  con- 
ditions will  speak,  and  his  words  of  protest  only 
will  not  avail  him." 

[2]  We  reafBrm  the  doctrine  of  that  case; 
bnt  we  think  the  principle  there  announced 
is  not  controlling  here.  There  was  no  dis- 
pute as  to  the  amount  due,  and  it  is  not  now 
contended  that  appellee  was  entitled  to  re- 
ceive only  $60.  The  language  of  the  voucher 
Is  somewhat  ambiguous,  especially  In  view 
of  the  fact  that  no  surrender  or  cancellation 
of  the  policy  was  required  by  the  local  secre- 
tary as  a  condition  for  the  delivery  of  the 
check.  Under  Hiese  drcumstances  we  think 
the  court  correctly  held  that  there  was  no 
accord  and  satisfaction  of  this  demand. 

[3]  This  case  should  have  been  brought  at 
law,  but  that  was  not  ground  for  dismissing 
the  complaint.  Ai>peUant  did  not  ask  that 
the  cause  be  transfetred  to  the  law  court. 
His  prayer  was  that  the  complaint  be  dis- 
missed, and  as  he  was  not  entitled  to  the  re- 
lief asked  he  is  In  no  condition  to  complain 
that  the  cause  was  not  transferred  to  the 
law  court  because  he  did  not  ask  that  this 
be  done. 

Finding  no  error,  the  decree  la  affirmed. 
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EOTAL  T.  KAK8AS  CITT  WBSTEiBN  BT. 
OO.    (No.  17908.) 

(Sopreme  Court  of  MisBOuri,  Division  No^  1. 
Dec.  1,  1916.  Motion  to  Set  Aside  Order 
Difflnianng  Appeal  Denied  Dec.  20,  1916.) 

Apfeai,  akd  Ebsob  «=>T57(1)  —  "Bbiub"  — 
Bulb  of  Conine— Dismibbal. 
Under  Supretne  Court  rale  16  (160  S.  W. 
iz),  providing  that  all  brieiiB  of  the  appellant 
■hall  contain  separate  from  the  argument,  a 
itatement  of  the  points  relied  on,  together  with 
•  citation  of  authorities  under  each  point,  and 
that  any  brief  failing  to  comply  with  the  role 
may  be  dismissed  by  the  court,  a  brief  labeled, 
"Appellant's  Statement,  Brief  and  Argument, 
covering  108  printed  pages,  setting  out  the 
pleadings,  the  facta,  and  evidence,  mostly  in 
questions  and  answers,  the  assignment  of  error 
and  an  argument  interspersed  with  citation  of 
authorities  and  covering  ^  pagea,  bat  eontain- 

n  practically  no  statenent  of  axe  case,  was  not 
rief  within  the  role,  ao  that  the  appeal  wDl 
be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  8002 ;    Dec.  Dig.  «=9757(1). 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Brief.] 

Appeal  from  Olicnlt  Court,  Jactcaon  Coun- 
ty; T.  J.  Beehom,  Judge. 

Suit  by  Charlotte  E.  Boyal,  executrix, 
against  the  Kansas  City  Western  Railway 
Company.  Jadgment  tot  plaintUF,  and  de- 
fendant appeals.    Appeal  dismissed. 

The  respondent  brought  this  salt  against 
the  appellant  in  the  drcnlt  court  of  Jackson 
county  to  recover  the  sum  of  $10,000  dam- 
ages for  tbe  killing  of  her  husband,  through 
the  alleged  negligence  of  the  said  company. 
The  Judgment  was  for  $10,000,  in  favor  of 
tbe  respondeat,  and  the  appellant  appealed 
the  cause  to  this  conrt 

0.  F.  Hntchings  and  McCabe  Moore,  both 
of  ECansas  City,  for  appellant.  Atwood  & 
HUl,  of  Kansas  City,  for  respondent 

WOODSON,  J.  Rule  16  of  this  court  (160 
8.  W.  Ix),  prior  to  Its  amendment  at  the 
April  term,  1016,  which  governs  this  case.  In 
substance,  provides  that  all  briefs  of  the 
appellant  shall  be  printed  and  shall  contain, 
separate  from  tbe  argnunent  or  discussion 
of  the  authorities,  a  statement  In  numerical 
order  of  the  points  relied  on,  together  with 
a  citatiiMi  of  authorities  appropriate  under 
each  point.  And  any  brief  failing  to  comply 
with  this  rule  may  be  dismissed  by  the  court. 
The  rule  then  provides  for  the  assignment  of 
error,  etc 

In  this  case  counsel  for  appellant  has 
filed  a  pamphlet  covering  103  printed  pages, 
labeled,  "Appellant's  Statement,  Brief  and 
Argument."  Tbe  first  12  pages  of  tUs  vol- 
ume consists  of  a  summary  of  the  original 
petition  and  the  first  and  second  amended 
petitions  filed  In  the  cause,  and  of  the  an- 
swer tliereto,  with  the  reply.  Paga  13  is 
headed  by  the  word  "Facts,"  and  immediate- 
ly following,  and  under  the  word  "Facts," 
are  the  words  "The  Svideaoe."     Then  fol- 


lows S6  pages  of  evidence,  mostly  In  ques- 
tions and  answers.  Page  62  is  headed  "As- 
signment and  Specifications  of  Errors."  Fol- 
lowing this  are  32  assignments  of  errors, 
covering  10  pages;  and  page  61  begins  with 
tbe  heading,  "Argument"  Then  follows  the 
argument  interspersed  with  the  citation  of 
many  authorities,  all  covering  42  pages,  or 
the  remainder  of  the  pamphlet  This  pam- 
phlet contains  no  numerical  statement  of  the 
points  relied  upon  for  a  reversal  of  the  Judg- 
ment and  in  fact  no  points  whatever,  nor 
the  citation  of  authorities,  as  required  by 
said  rule.  In  other  words,  there  is  prac- 
tically no  statement  of  the  case,  and  abso- 
lutely no  brief  within  the  letter  or  spirit  of 
said  rule;  but  it  Is  long  on  the  assignment  of 
errors  and  the  argument  of  the  cause. 

No  one  can  read  this  volume  and  gather 
heads  or  tails  of  appellant's  case.  It  is  a  per- 
fect Jumble  of  facts,  law,  and  argument,  mis- 
leading, rather  than  assisting  and  enlighten- 
ing, the  court  as  to  tbe  legal  propositions 
presented  for  itS'  determination,  and  how  to 
determine  them.  The  only  intelligent  way 
this  court  could  pursue  In  order  to  properly 
state  the  case,  and  decide  the  law,  would  be 
to  go  to  the  abstract  of  the  record,  which 
consists  of  280  pages,  and  glean  the  facts 
therefrom,  and  to  the  books,  in  order  to  find 
the  law,  all  of  which  would  take  several 
days  to  do. 

Compliance  with  this  rule  is  so  important 
to  the  speedy  and  proper  disposition  of  the 
business  of  this  court  said  rule  16  was 
amended  at  the  April  term,  1916  (186  S.  W, 
viii),  making  the  requirements  more  strin- 
gent; and  to  now  go  back  and  practically 
abrogate  that  rule,  would  do  not  only  seri- 
ous violence  to  the  amended  rule,  but  would 
practically  wipe  It  out,  and  greatly  hamper 
the  administration  of  Justice. 

This  work  of  counsel  is  sudi  a  flagrant 
disregard  of  the  rules  of  the  court  we  feel 
called  upon  to  dismiss  the  appeal;  this  must 
be  done  In  defense  of  the  court  and  for  the 
protection  of  the  rights  of  other  litigants. 

For  the  reason  stated,  the  appeal  is  dis- 
missed.   All  concur,  BLAIR,  J.,  in  result 


STATB  V.  KBET.     (No.  19667.) 
(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  6,  1916.) 
L  Wkafons    4=>3— Constitutionai.    Pbovi- 

8I0RS. 

Rev.  St  I  4496,  prohibithig  the  carrying  of 
concealed  weapons,  a  not  in  conflict  with  the 
second  article  of  the  amendm«Dta  to  the  United 
States  Constitution,  since  that  amendment  has 
no  reference  to  state  legislation,  but  is  a  limi- 
tation upon  the  powers  of  the  national  govern- 
ment omy. 

[E^d,   Note.— For  other   cases,   see   Weapons, 
Cent.  Dig.  i  S;  Dec.  Dig.  «=»  3.] 

2.  Weapons     «=>3  —  Constitutional     and 
Statutory  Peovibions. 
Rev.    St.  f  4496,  prohibiting  the  carrying 
of  concealed  weapons,   is  not  in  conflict  with 
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the  Bill  of  Bights  of  tile  state  Constitation 
(article  2,  §  17),  which  provides  that  the  right 
of  a  citizen  to  bear  arms  in  defense  of  person  or 
property,  etc.,  shall  not  be  called  in  question, 
and  which  contains  a  further  provision  that 
nothing  therein  is  intended  to  justify  the  prac- 
tice of  wearing  concealed  weapons. 

[EM.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  {  S ;  Dec.  Dig.  «=»  8.] 

3.  Weapons    <8=>3— Conotitutionai.  BiaHTB 
— CoNSTKTjcnoN — "Peactick." 

Under  Ckinst.  art  2,  i  17,  preserving  the 
right  of  citizens  to  keep  and  bear  arms  in  de- 
fense of  home,  person,  or  property,  and  provid- 
ing that  nothing  therein  contained  is  intended 
to  justify  the  practice  of  wearing  concealed 
weapons,  the  word  "practice"  as  there  used  has 
reference  to  an  existing  practice  or  custom  of 
wearing  such  weapons  concealed,  more  or  less 
general  among  dtizens,  and  not  to  the  practice 
of  any  parttcalar  individual  accused  of  the 
crime  of  wearing  such  weapons. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  (  3;    Dec  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Practice.] 

4.  Weapons     ^=>3  —  Casbyino     Conokaijed 
Weapons— Dkfinbes. 

The  provision  exempting  persons  who  carry 
weapons  in  self-defense  contained  in  Bev.  St. 
1879,  S  1275,  was  expressly  repealed  by  Laws 
1909,  p.  462,  and  the  plea  that  concealed 
weapons  are  carried  for  self-defense  is  no  jus- 
tification. 

[Ei.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  |  3 ;   Dec.  Dig.  «=>  3.1 

Apiieal  from  Criminal  Oonrt,  Greene  Cotin- 
ty;  Arch  A.  Johnson,  Judge. 

Minor  Keet  wbb  convicted  of  carrying  con- 
cealed weap<HiB,  and  he  appeals.    AfOrmed. 

Tbe  defendant  was  convicted  of  carrying 
a  concealed  weapon,  a  revolver,  and  Us 
imnlshment  was  assessed  at  a  fine  of  $176. 
He  has  appealed. 

On  the  trial  the  defoidant  offered  otI- 
dence  tending  to  show  that  he  had  just  be- 
fore his  arrest  been  assaulted  by  one  Tyndal, 
who  fired  several  shots  at  him,  and  that  he, 
the  defendant,  was  carrying  the  pistol  tinder 
well-grounded  fears'  for  his  personal  safety. 
The  court  excluded  such  evidence.  The  pro- 
priety of  that  ruling  is  the  only  question  in- 
volved in  this  appeal,  which  comes  to  this 
court  because  of  the  fact  that  it  Involves 
the  construction  of  both  the  federal  and  state 
Constitutions. 

James  B.  Delaney,  of  Springfield,  for  ap- 
pellant John  T.  Barker,  Atty.  6en.,  and  S. 
P.  HovreU,  Asst  Atty.  Gen.  (James  V.  Bill- 
ings, of  Jefferson  City,  of  coansel),  for  the 
State. 

BOT,  O.'  (after  stating  tbe  facts  as  above). 
[1]  I.  Our  statute  against  carrying  conceal- 
ed weapons  is  not  in  confiict  with  the  second 
article  of  tbe  amendments  to  the  Onstltu- 
tion  of  the  United  States,  as  that  amendment 
has  no  reference  to  state  legislation,  but  Is  a 
limitation  upon  the  powers  of  the  national 
gorernment  only.  State  v.  Shelby,  90  Mo. 
302,  2  S.  W.  468 ;   Presser  t.  lUlnols,  116  U. 

5.  2o2,  6  Sup.  Ct  680,  29  L.  Ekl.  616. 


[2]  II.  Neither  is  that  statnte  in  conflict 
with  the  Bill  of  Bights  In  our  state  Con- 
stitution, which  provides: 

"That  the  right  of  no  citizen  to  keep  and  bear 
arms  in  defense  of  his  home,  person  and  proper- 
ty, or  in  aid  of  the  dvil  power,  when  thereto  le- 
gally summoned^  shall  be  called  in  question; 
but  nothing  herein  contained  is  intended  to  jus- 
tify the  practice  of  wearing  concealed  weapons." 
Const  art  2,  {  17. 

[3]  Counsel  for  appellant  contends  tliat 
the  word  "practice,"  as  there  used,  has  ref- 
erence to  the  man  who  individually  makes  a 
practice  of  wearing  concealed  weapons,  as 
distinguished  from  him  who  temporarily 
wears  them  for  self-defense.  We  think 
otherwlsa  Tlie  word  "practice,"  as  there 
used,  has  reference  to  an  existing  practice  or 
custom,  more  or  less  general  among  citizens, 
of  wearing  such  weapons  concealed ;  and  the 
intention  is  that  the  Legislature  shall  have 
the  power  to  destroy  such  practice  or  cus- 
tom by  proliibitlng  the  wearing  of  concealed 
weapons  by  any  individual,  even  tbe  wear- 
ing of  them  temporarily  and  for  self-defense^ 
For  it  is  only  by  punishing  the  indlvldnals 
severally  that  the  practice  or  cnstom  can  be 
destroyed.  That  word  "practice"  will  be 
found  in  some  of  the  cases  hereinafter  dted, 
and  In  no  case  is  It  used  in  the  sense  «»- 
tended  for  by  the  appellant.  Appellant's 
brief  saya: 

"The  word  'practice'  as  used  therein  la  sig- 
nificant It  would  be  doing  outrtge  to  every 
natural  impulse  and  to  the  universal  sentiment 
of  mankind  to  say  that  a  man  may  not  bear 
arms  in  such  manner  and  of  such  character  and 
at  such  time  and  place  as  he  may  deem  neces- 
sary for  self-preservation,  leaving  always  to 
the  law  of  the  land  and  to  his  peers  the  question 
of  his  good  faith  and  the  necessity  or  reason- 
ableness of  his  conduct" 

A  Claim  so  baldly  made  thould  be  square- 
ly met  We  have  been  able  to  find  but  two 
cases  In  the  union  holding  a  law  unoonstltn- 
tional  because  It  pixAlUted  the  carrying  of 
concealed  weapons.  In  State  v.  Bosenthal, 
76  Vt  296,  68  Att  610,  a  city  ordinance 
against  carrying  concealed  weapons  was  held 
contrary  to  the  Constitution  of  tliat  state, 
which  provided: 

"That  the  people  have  a  right  to  bear  arms 
for  the  defense  of  themselves  and  tibe  state." 

There  is  nothing  said  In  tiiat  Constitution 
about  "the  practice  of  wearing  concealed 
weapons."  Not  a  single  authority  is  there 
dted  to  support  the  mllng. 

The  other  case  is  Bliss  v.  Commonwealth, 
2  Litt.  (12  Ky.)  90,  13  Am.  Dec.  261,  decided 
in  1822.  It  held  a  statute  against  carrying 
certain  weapons  concealed  to  be  contrary  to 
the  Constitution,  which  provided: 

"That  the  right  of  the  citizen  to  bear  arms  in 
defense  of  themselves  and  the  state  shall  not 
be  questioned." 

The  statnte  made  no  exception  where  the 
weapon  was  carried  in  self-defense,  and  sdf- 
defense  was  not  a  ground  of  defense  in  the 
case;  yet  the  court  held  that  the  statnte 
was  unconstitutional,  saying^ 
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"^or,  in  prindple,  there  la  no  difference  be- 
tween a  law  pronibiting  tiie  wearing  conceal- 
ed arma  and  a  law  forbidding  the  wearing  such 
as  are  enosed;  and  if  the  former  be  uncon- 
stitational,  the  latter  mnst  be  so  likewise." 

That  case  has  never  been  cited  with  ap- 
proral,  bnt  has  often  been  disapproved.  We 
have  noticed  tliat  Bishop  on  Stat  Or.  (  793, 
note,  cites  as  in  harmony  with  the  Bliss 
Case,  Ely  y.  Thompoon,  S  A.  K.  Marsh.  (Ky.) 
TO:  Jennings  v.  State,  6  Tex.  App.  298; 
Leatherwood  t.  State,  6  Tex.  App.  244 ;  and 
Wilson  v.  State,  83  Ark.  S67,  34  Am.  Hep.  52. 
On  examlnatloa  we  find  that  Ely  t.  Thomp- 
son involved  the  validity  of  a  statute  whldi 
provided  for  the  Infliction  of  cruel  and  un- 
nsnal  pnnlshmoits,  but  did  not  involve  the 
carrying  of  concealed  weapons.  The  two 
Texas  cases  dted  upheld  the  power  of  the 
Legislature  to  regalate  the  wearing  of  arms, 
bnt  merely  held  Invalid  the  provision  of  the 
statute  tor  the  forfeitore  of  the  weapon.  In 
the  Arkansas  case  there  dted  the  statnte 
was  against  the  carrying  of  certain  weapons, 
whetlier  concealed  or  not  The  conrt  dted 
with  apparent  approval  Fife  v.  State,  81 
Ark.  465,  25  Am.  Bflp.  666,  in  which  the  pow- 
er of  the  Legislatnre  to  prohibit  the  wearing 
of  concealed  weapons  Is  recognized.  We 
note  also  that  State  v.  Wilforth,  74  Mo.  628, 
41  Am.  Bep.  830,  says  that  the  doctrine  of 
the  Bliss  Oase  prevails  In  Tennessee.  No 
case  from  that  state  is  there  dted.  We  can 
find  none.  Aymette  v.  State,  21  Tenn.  & 
Humph.)  164,  ^nd  Andrews  iv.  State,  60 
Tenn.  (3  Heisk.)  165,  8  Am.  Rep.  8,  uphold 
the  rl{^  of  the  Legislatnre  to  prohibit  the 
weartog  of  concealed  weapons  and  disap- 
prove the  Bliss  Case. 

Section  1,  subd.  7,  of  the  present  Kentu<^ 
Bill  of  Bl^ts  preserves  to  the  people  "the 
right  to  bear  arms  la  defense  of  themselves 
and  of  the  state,  subject  to  the  power  of 
the  General  Assembly  to  enact  laws  to  pre- 
vent persons  from  carrying  concealed  weap- 
ons." The  statute  of  that  state  passed  in 
1854  against  carrying  concealed  weapons 
made  an  exception  where  It  was  done  in 
self-defense.  That  exception  has  been  drop- 
ped from  the  present  statute  of  that  state. 
See  B.  &  Ky.  1909,  fg  3391  to  8396,  Inclusive. 

Hopkins  v.  Commonwealth,  66  Ky.  (3  Bush) 
480,  dedded  whUe  the  exception  above  men- 
tioned was  in  the  statute,  said: 

"A  statute  so  beneficent  and  so  often  and  so 
easily  evaded  should  be  vigilantly  upheld,  and 
stringently  enforced  by  the  judidary  for  re- 
pressing  a  dishonorable  and  mischievons  prac- 
tice, which,  licensed  or  anlicenaed,  leads,  almost 
daily,  to  canseless  homiddes  and  disturbances 
which  would  otherwise  never  be  perpetrated; 
and  to  that  end  the  accused  should  always  be 
reqniied  to  prove  that  he  carried  a  concealed 
weapon  only  for  the  purpose  of  defending  him- 
self or  family  or  property  against  an  impending 
attack,  reasonably  apprehended,  and  wbich,  if 
attempted,  wonld  Jostify  the  use  of  some  such 
means  of  defense. 

State  V.  Rdd,  1  Ala.  612,  85  Am.  Dec.  44, 
was  dedded  in  1840.  The  Oonstitntlon  of 
that  state  then  provided: 


"Eivery  dtisen  has  a  right  to  bear  arms  in 
defense  of  himself  and  the  state." 

The  statute  prohibited  the  carrying  of  cer- 
tain named  weapons  concealed  without  any 
exception  in  favor  of  a  person  acting  in  self- 
defense.  The  evidence  showed  that  the  de- 
fendant had  been  attacked  by  a  dangerous 
and  desperate  character  who  threatened  his 
person  and  came  to  his  office  several  times 
to  look  for  him.  The  court  refused  an  in- 
struction to  the  effect  that  defendant  had  a 
right  to  carry  the  weapon  concealed  for  self- 
defense,  hat  instructed  that  the  defendant 
had  no  such  right  The  Judgment  was  af- 
firmed. The  Bliss  Case  was  expressly  disap- 
proved, the  court  saying: 

"The  qnestion  recurs:  Does  the  act  To  sup- 
press the  evil  practice  of  carrying  weapons  se- 
cretly,' trench  upon  the  constitutional  rights 
of  the  dtizen?  We  think  not.  The  Constitu- 
tion, in  declaring  that,  'Elvery  citizen  has  the 
right  to  bear  arms  in  defense  of  himself  and 
the  state,'  has  neither  expressly  nor  by  implica- 
tion denied  to  the  Legislature  the  right  to  en- 
act laws  in  regard  to  the  manner  in  which 
arms  shall  be  borne.  The  right  guaranteed  to 
the  citixen  is  not  to  bear  arms  upon  all  occa- 
sions and  in  all  places,  but  merely  in  defense 
of  himself  and  the  state.'  Hie  terms  in  which 
this  provision  is  phrased  seem  to  us  necessarily 
to  leave  with  the  Legislature  the  authority  to 
adopt  such  regulations  of  police  as  may  be  dic- 
tated by  the  safety  of  the  people  and  the  ad- 
vancement of  public  morals. ' 

This  conrt  In  State  v.  WUforth,  74  Mo. 
628,  41  Am.  R^.  330,  made  its  choice  be- 
tween the  Bliss  and  the  Reid  Cases,  giving 
the  preference  to  the  latter,  so  far  as  the 
questions  as  there  presented  were  Involved. 
In  that  case  this  conrt  said  that: 

Tixe  statute  was  "directed  against  the  prac- 
tice of  carrying  concealed  weapons  or  firearms, 
and  the  pemidous  consequenoes  flowing  from 
such  a  practice." 

The  word  "practice"  Is  there  considered  as 
having  the  same  meaning  that  we  are  giving 
It,  and  not  the  one  contended  for  by  appel- 
lant. 

It  was  said  in  Re  Brickey,  8  Idaho,  697,  70 
Fac.  609,  101  Am.  St  Rep.  216,  1  Ann.  Cas. 
65: 

"A  statnte  prohibiting  the  carrying  of  con- 
cealed deadly  weapons  wonld  be  a  proper  exer- 
dse  of  the  police  power  of  the  state.  But  the 
statnte  in  question  does  not  prohibit  the  car- 
rying of  weapons  concealed,  which  is  of  itself 
a  pernicious  practice,  but  prohibits  the  carry- 
ing of  them  in  any  manner  in  cities,  towns,  and 
vlUages.  We  are  compelled  to  hold  this  stat- 
ute void." 

And  in  State  v.  Bnzzard,  4  Ark.  18,  the 
court  said: 

"The  act  in  question  does  not  in  my  judg- 
ment, detract  anything  from  the  power  of  the 
people  to  defend  their  free  state  and  the  es- 
tabUshed  institutions  of  the  country.  It  in- 
hibits only  the  wearing  of  certain  arms  con- 
cealed. Tliis  ia  simply  a  regulation  as  to  the 
manner  of  bearing  such  arms  as  are  specified. 
The  practice  of  so  bearing  them  the  legislative 
department  of  the  government  has  determined 
to  be  wrong,  or  at  least  inconsistent  with  sound 
policy." 

In  Nunn  v.  State,  1  Oa.  243,  it  is  said: 
"We  are  of  the  opinion,  then,  that  so  far  as 
the  act  of  1837  sedcs  to  suppress  the  practice 
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of  carrying  certain  weapons  secretly,  that  it 
is  valid,  inasmuch  as  it  does  not  deprive  the 
citizen  of  his  natural  right  of  self-defense,  or 
of  his  constitutional  right  to  keep  and  bear 
arms,  but  that  so  much  of  it  as  contains  a 
prohibition  against  bearing  arms  openly  is  in 
conflict  with  the  Constitution  and  void." 

Our  constitutional  provision  on  tbe  subject 
originated  in  1875.  The  words  "the  practice 
of  wearing  cwicealed  weapons"  are,  as  we 
have  seen,  tbe  language  of  tbe  courts  of  our 
sister  states;  and  there  is  no  reason  for 
thinking  that  those  words  are  used  in  the 
Constitution  in  a  sense  other  than  the  one 
given  them  in  tbe  reported  cases.  We  bad 
no  statute  on  tbe  subject  until  the  act  of 
March  26.  1874.    Laws  1874,  p.  43. 

[4]  Tbe  provision  exempting  those  who  car- 
ried a  weapon  in  self-defense  from  the  penal- 
ty of  the  law  originated  in  Bevised  Statutes 
1879,  S  i275.  That  provision  was  expressly 
repealed  by  the  act  of  April  28,  1909  (Laws 
of  1909,  p.  452),  and  has  nerer  been  re-en- 
acted. 

In  State  ▼.  WUfortb,  supra,  and  in  State 
V.  Shelby,  90  Mo.  302,  2  S.  W.  468,  tbe  pow- 
er of  tbe  Legislature  to  prohibit  tbe  .carry- 
ing of  concealed  weapons  was  afltaned  but 
those  cases  did  not,  like  this,  involve  the 
right  to  prohibit  tbe  carrying  of  such  con- 
cealed weapons  for  self-defense,  under  rea- 
sonable apprehension  of  danger. 

Less  than  a  century  ago  tbe  arms  of  tbe 
pioneer  were  carried  openly,  tbe  rifle  oa  his 
shoulder,  bis  bunting  knife  on  his  belt. 
Since  then  deadly  weapons  have  been  de- 
vised small  enough  to  be  carried  effectively 
concealed  in  tbe  ordinary  pocket  The  prac- 
tice of  carrying  such  weapons  concealed  is 
appreciated  and  indulged  In  mainly  by  tbe 
enemies  of  social  order.  Our  state  has  been 
one  of  the  slowest  to  act  in  meeting  this  com- 
paratively new  evil,  but  she  has  flnally  spok- 
en In  no  tmcertaln  language. 

Tbe  Judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PBK  CURIAE.  Tbe  foregoing  opinion  of 
BOY,  C,  is  adopted  as  the  opinion  of  tbe 
court    All  concur. 


NOBTHAM  v.  UNITED  BYS.  CO.  OF  ST. 
LOUIS.     (No.  19459.r 

(Supmne  Court  of  Missouri,   Di-nsion  No.  1. 

Dec.   1,  1916.     Rehearing  Denied 

Dec.  20,  1916.) 

Affkai.  and   Erbob  <S=»1171(1)— BEVSBSAir- 

BxcESsivE  Damaqes. 

That  the  verdict  in  an  action  for  personal 

injuries  is  excessive  constitutes  reversible  error 

as  a  matter  of  law,  irrespective  of  the  existence 

of  passion  or  prejudice  on  the  part  of  the  jury. 

(]<M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  '^546,  4662,  4054;  Dec.  Dig. 

e=>ii7ni).] 

Appeal    from    St    Louis 
Thomas  C.  Hennlngs,  Judge. 


Circuit    Court; 


Action  by  WllUam  H.  Northam  against  the 
United  Bailways  Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed  and  remanded  for  retrial, 
unless  within  ten  days  plaintiff  remit  $7,000 
from  the  verdict  for  $17,000,  and  upon  sudi 
remittitur  judgment  affirmed  in  the  sum  of 
$10,000. 

Boyle  &  Priest  and  Paul  U.  Farley,  all  of 
St.  Louis,  for  appellant  S.  P.  Bond,  of  St 
Louis,  for  respondent 

BBOWN,  O.  This  is  the  second  time  this 
case  has  been  before  us.  Tbe  first  appeal 
was  from  a  Judgment  of  the  circuit  court  for 
tbe  dty  of  St  Louis,  entered  upon  a  verdict 
for  plaintiff  for  $8,400,  wbldi  was  reversed 
and  the  cause  remanded  for  a  new  trial.  Our 
(^jinion  is  reported  In  176  S.  W.  at  paxe  227. 
A  retrial  was  had  resulting  in  a  verdict  for 
$17,000,  from  which  this  ajK>eal  is  taken. 

Tbe  only  error  of  which  the  defendant 
now  complains  is  that  tbe  verdict  is  exces- 
sive. This  question  lias  been  ably  presented 
by  counsel  for  both  parties  In  oral  argument 
as  well  as  by  elalx>rate  printed  briefs;  and, 
after  carefully  examining  tbe  evidence,  we 
have  arrived  at  tbe  conclusion  that  it  does 
not  tend  fairly  to  sustain  tbe  verdict  in  tbe 
respect  mentioned.  It  is  a  well-settled  doc- 
trine of  this  court  that  this  constitutes  re- 
versible error  as  a  matter  of  law,  irrespec- 
tive of  tbe  existence  of  passion  or  prejudice 
on  the  part  of  tbe  Jury.  Lessenden  v.  Rail- 
road, 238  Mo.  247,  265,  266,  142  S.  W.  332; 
Campbell  v.  United  Bailways,  243  Ma  141, 
158  et  seq.,  147  S.  W.  78a 

Tbe  Judgment  is  tberefore  reversed,  und 
tbe  cause  remanded  for  retrial,  unless,  with- 
in ten  days  from  and  after  the  filing  of  this 
opinion,  tbe  plaintiff  shall  remit  $7,000  from 
the  amount  of  said  Judgment  as  of  date  of 
its  original  entry  in  the  circuit  court  Upon 
such  remittitur  filed  in  tbe  office  of  the  derk 
of  this  court  within  said  time  the  Judgment 
shall  stand  affirmed  in  the  amount  of  $10,00(t. 

RAILEtY,  C  ooncnra. 

PER  CURIAM.  Tbe  foregoing  (pinion  of 
BBOWN,  C,  is  adopted  as  tbe  osialaa  of  the 
court    All  concur. 


WOODWARD  HABDWABB  00.  v.  FISHER 

et  aL    (No.  19558.) 

(Supreme  Court  of  Missouri,   Division   No.    1. 

Dec.  1,  1916.    Motion  to  Transfer  to  Court 

in  Banc  Overruled  Dec.  20,  1916.) 

1.  Statutes  «=>113(3)  — Tteub— ExpsBssioir 
OF  Subject. 
Laws  1913,  p.  167,  is  entitled  an  act  to 
provide  for  annual  registration,  snpenrision, 
and  filing  of  annual  reports  of  certain  corpora- 
tions, suspension  and  forfeiture  of  corporate 
charters,  reinstatement  fixing  fees,  prescribing 
fines  and  penalties  for  violanon,  and  repealing 

j_ 
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ill  acts  in  oonffiet  therewith.  Section  20  of 
■aid  act  proyidea  that  any  person,  or  persons, 
who  shall  exercise  any  of  the .  powers  or  fran- 
chises of  any  corporation  after  the  certificate 
of  same  has  been  forfeited  shall  be  guilty  of  a 
misdemeanor;  "and  the  ofioers  and  direotort 
*  *  *  of  any  corporation  which  shall  to  vio- 
late the  proviaiont  of  thU  act  shall  fie  held  as 
partners  and  become  severally  and  individually 
littbUs  for  the  debts  of  such  oorporation."  Held, 
the  italicized  portion  of  said  section  20  is  in- 
Tslid  as  in  conflict  with  Const,  art,  4,  |  28, 
providiDB  that  no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
its  title. 

[Ed.  Note.— For  other  cases,  see  Statute*, 
Cent.  Dig.  S  144;    Dec.  Dig.  <S=>113{3).] 

2.  COBPOBATIONe    4=9613(2)— FOBFEITUBE. 

Laws  1913,  p.  167,  requiring  annual  regis- 
tration, reports,  etc.,  of  certain  corporations, 
does  not  ipso  facto,  forfeit  and  cancel  the  char- 
ter of  a  corporation  by  reason  of  its  failure  to 
file  its  return  as  required,  but  under  sections  8, 
10,  and  12  thereof,  as  condition  precedent  to  the 
risht  of  the  secretary  of  state  to  declare  for- 
feiture and  cancel  the  certificate  erf  such  cor- 
poration, he  must  have  on  file  in  his  office  the 
certificate  of  the  Recorder  c^  Deeds  of  the  coun- 
ty in  which  sudi  corporation  is  located  that 
notice  of  the  corporation's  suspension  has  been 
duly  post^. 

[Kd.  Note.— For  oflier  cttses,  see  Corporatitms, 
Dec  Dig.  «=>813(2).] 

Woodson,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Mississippi 
CJounty. 

Action  by  the  W)oodward  Hardware  Com- 
pany against  W.  W.  Fisher  and  others. 
From  Judgment  for  defendants,  plalntlft  ap- 
peals.   Affirmed. 

Plaintiff,  an  Illinois  corporation,  sued  de- 
fendants as  directors'  of  the  Union  Ware- 
bouse  &  Implement  Company,  a  Missouri 
cjrporatlon,  duly  organized  on  February  2, 
1909,  and  engaged  in  the  general  mercantile 
business  In  the  town  of  £2a8t  Prairie,  Mo. 
It  is  averred  in  petition  tliat  the  Missouri 
corporation  continued  to  do  business'  until 
December  2,  19iS,  when  its  charter  was  duly 
forfeited  for  failure  to  register  as  required 
by  the  laws  of  tills  state;  that  defendants 
continued  to  exercise  the  powers  and  priv- 
ileges of  said  Missouri  corporation,  from 
Deceynber  2,  191S,  untU  about  the  Itt  of  Jan- 
wry,  1915;  tliat  they  continued  business  un- 
der their  said  corporate  franchise  by  pur- 
diaslng  and  selling  goods,  wares,  and  mer- 
chandise ;  that  after  the  forfeiture  aforesaid, 
and  while  engaged  in  the  bu.slness  aforesaid, 
Ihe  defendants  bought  from  plaintiff,  between 
Apra  9,  1914,  and  October  21,  1914,  goods  of 
the  value  of  $210.02,  sued  for  liereln,  and 
that  no  part  of  said  sum  has  ever  been  paid, 
etc.  Defendants,  Fisher,  Davidson,  Morgan, 
and  Sager,  filed  a  joint  amended  answer  to 
said  petition.  They  admitted  the  incorpora- 
tion of  plaintiff,  but  denied  each  and  every 
other  allegation  of  the  petition.  They  charge 
in  said  answer  that  the  acts  of  the  General 
Assembly  of  the  state  of  Missouri  for  1913, 
pages  167  to  174,  Inclusive,  and  particularly 
section  20  of  said  act,  under  which  tihls  suit 


was  brought,  are  unc(titstitational  and  void, 
for  the  reason  that  the  title  of  said  act  does 
not  clearly  express  the  matters  contained 
therein,  and  particularly  those  in  section  20 
thereof,  as  required  by  section  28,  art  4, 
of  our  Constitution.  It  is  averred,  that  said 
section  20  undertakes  to  impose  penalties 
on  Individuals  and  on  officers  and  directors 
at  certain  corporations  therein  described, 
while  the  title  to  said  act  clearly  Indicates 
the  imposition  of  penalties  on  corporations 
only.  It  is  further  alleged  that  said  act  Is 
unconstitutional  because  It  is  an  e«  post 
facto  law,  is  retrospective  in  its  operation, 
and  violates  section  15,  art  2,  ef  our  CX>n- 
stitution,  in,  that  It  attempts  to  make  certain 
persons,  therein  described,  liable  for  debts 
and  obligatloDis  created  by  certain  corpora- 
tions, whether  said  debts  were  created  be- 
fore or  after  the  charters  of  such  corpora- 
tions were  forfeited,  and  whether  or  not 
such  debts  were  created  and  liabilities  in- 
curred before  the  passage  ot  said  act  It  is 
further  averred  that  said  act  undertakes  to 
impose  new  and  unusual  obligations  and  pen- 
alties on  corporations  already  created  and 
existing,  prior  to  the  passage  and  going  into 
efTect  of  said  act;  that  it  creates  and  im- 
poses new  and  unusual  obligations  on  indi- 
viduals connected  with  such  corporations. 
It  is  further  charged  in  the  answer  that  said 
act  is  void  because  too  vague,  indefinite,  and 
uncertain  in  its  provisions  to  be  capable  of 
practical  construction  and  enforcement,  in, 
that  It  does  not  sufficiently  specify  and  des- 
ignate ichat  officers,  directors,  and  persons 
of  sudi  corporations  as  may  violate  its  provi* 
slons  shall  be  liable  for  the  debts  of  such 
corporations,  and  does  not  sufficiently  de- 
scribe or  ^ecify  for  what  debts  of  such  cor- 
porations said  officers,  directors,  and  per- 
sons shall  be  liable.  It  appears  from  the  tes- 
timony of  Cornelius  Roach,  secretary  of  state, 
that  an  entry  was  made  in  the  records  of  his 
office  on  October  11,  1915,  stating  that  "on 
December  2,  191S,"  the  charter  of  above  Mis- 
souri corporation  was  forfeited.  He  testi- 
fied that  no  certificate  was'  ever  sent  to  the 
recorder  of  deeds,  in  Mississippi  oounty.  Mo., 
stating  that  the  Union  Warehouse  &  Imple- 
ment Company  was  suiq)ended;  nor  did  he 
ever  receive  from  the  recorder  of  deeds  of 
said  county  any  certijBcate  or  statement  that 
a  certificate,  showing  the  suspension  of  said 
Missouri  Corporation,  has  been  posted  in  his 
office  for  a  period  of  20  days.  No  entries 
were  made,  of  any  kind,  on  the  records  of 
his  office  with  reference  to  said  corporation, 
until  after  May  22,  1916.  It  Is  conceded  that 
plaintiff's  account  is  correct,  and  that  the 
last  item  therein  was  furnished  to  the  Union 
Warehouse  &  Implement  Company  on  Oo 
tober  Zl,  1914,  It  appears  from  the  evidence 
that  the  Union  Warehouse  &  Implement  Com- 
pany, through  its  directors,  notified  Sexton, 
general  manager,  in  October,  1914,  not  to  buy 
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any  more  goods,  and  be  bought  no  more 
thereafter.  The  business  was  closed  out  In 
March  or  April,  1915.  On  Febraary  29.  1916, 
after  hearing  the  evidence,  the  circuit  court 
found  the  issues  in  faror  of  defendants  and 
entered  its  Judgment  accordingly.  Plaintiff 
filed  motion  for  a  new  trial,  which  was  over^ 
ruled,  and  the  cause  duly  appealed  to  this 
court 

Russell  &  Joslyn,  of  Charleston,  for  appel- 
lant Haw  &  Brown,  of  Charleston,  for  re- 
spondents. 

RAILEY,  a  (after  stating  the  fiicts  as 
above).  [1]  I.  Section  20  of  the  act  of  191S, 
page  171,  is  assailed  by  respondents,  on  the 
ground  that  the  title  to  said  act  does  not 
clearly  express  the  matters  contained  there- 
in, as  required  t>y  section  28,  art  4,  of  our 
Constitution.  The  title  to  above  act  reads  as 
follows: 

"An  act  to  provide  for  annual  registration, 
auperrision,  and  filing  of  annual  reports  of  cer- 
tarn  corporations;  suspenaion  and  forfeiture  of 
corporate  (Aiarters  for  violation  of  this  act;  re- 
instatement after  suspension  or  forfeiture;  and 
fizinK  fees  for  registration,  prescribing  fines  and 
penalties  for  violation,  and  repealing  all  acts  in 
conflict  therewith,  with  an  emergency  clause." 

Section  20  of  said  act  reads  as  follows: 
"Any  person,  or  persons,  who  shall  exercise, 
or  attempt  to  exercise,  any  of  the  powers,  privi- 
leges, or  franchises  of  any  corporation  after  the 
certificate,  or  license,  of  same  has  been  forfeited 
and  canoeled  as  In  this  act  provided  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction punished  as  thereinafter  provided;  and 
the  officers  and  directors,  or  principal  agent  in 
Missouri,  if  a  foreign  corporation,  of  any  cor- 
poration which  shall  so  violate  the  provisions 
of  this  act  shall  be  held  as  partners  and  be- 
come severally  and  individually  liable  for  the 
debts  of  such  corporation." 

The  plaintiff  is  seeking  to  hold  defendants 
liable  for  its  demand  on  the  theory  that  the 
Charter  of  the  Union  Warehouse  &  Imple- 
ment Company  was  forfeited  and  canceled  on 
December  2,  1913,  because  it  failed  to  file 
its  report  with  the  secretary  of  state,  as  re- 
quired by  said  act,  and  that  thereafter  these 
defendants  bought  from  plaintiff  the  goods 
in  controversy,  in  the  name  of  said  Missouri 
corporation;  and  became  liable  as  partners 
therefor.  Although  a  corporation,  chartered 
under  the  laws  of  this  state  may  have  com- 
piled with  the  provisions  of  above  act,  and 
purchased  goods  while  in  good  standing  Aoith 
the  state,  yet  section  20  supra,  would  make 
the  directors  of  such  corporation  personally 
responsible,  as  partners,  for  said  goods,  if 
thereafter  the  charter  was  forfeited  and  can- 
oeted  and  other  goods  were  bought  by  said 
corporation,  subsequent  to  the  date  of  such 
forfeiture  and  cancellation.  Whether  the 
title  to  said  act  be.  casually  or  carefully  con- 
sidered, there  is  not  the  slightest  Intimation 
therein  that  individuals  should  be  held  lia- 
ble, as  partners,  for  debts  which  they  never 
personally  contracted,  and  which  were  pur- 
chased solely  by  tbe  corporation  in  its  cor- 
porate name.    The  meml>ers  of  the  General 


Assembly,  in  voting  upon  said  act  mlglit 
have  understood,  in  rending  the  title  thereto, 
that  the  ofQcers  of  a  corporation  whose  cliar- 
ter  had  been  forfeited  and  canceled  might  be 
punished  under  the  police  power  of  the  state 
for  continuing  to  carry  on  the  business  of 
such  corporation  after  its  charter  had  t>een 
legally  forfeited  and  canceled,  yet  the  title 
to  said  act  would  not  have  imparted  any  no- 
tice to  the  lawmakers  that  personal  liability 
would  be  imposed  upon  the  officers  of  such 
corporations  for  debts  which  it  alone  bad 
contracted  in  good  faitb.  Secti<Hi  28  of  ar- 
ticle 4  of  our  ConsUtntioB  provides  that: 

"No  bill  •  •  •  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its 
title." 

It  is  manifest  that  the  framers  of  our 
Constitution  inserted  in  the  organic  law  the 
above  provision  in  order  that  members  of  the 
General  Assembly,  when  reading  the  title  to 
an  act  shall  be  advised,  at  least  in  a  general 
way,  of  the  subject  sought  to  be  covered  in 
the  body  of  same.  State  v.  Sloan,  258  Mo. 
loc.  cit  313,  314,  167  S.  W.  600;  State  ex  reL 
V.  Revelle,  257  Mo.  loc.  cit  638-540.  165  S.  W. 
1084;  State  v.  Distilling  Ca,  237  Mo.  108, 
139  S.  W.  453 ;  Williams  v.  Railroad,  233  Ma 
667  ;i  State  ex  rel.  v.  Gordon,  233  Mo.  loc.  dt. 
387,  388,  135  S.  W.  929;  State  v.  Rawllngs, 
232  Mo.  644,  134  &  W.  630:  St  Louis  v. 
Wortman,  213  Mo.  131,  112  S.  W.  520:  Stat« 
V.  Fulks,  207  Ma  26,  106  S.  W.  733,  15  U  R. 
A.  (N.  S.)  430,  13  Ann.  Gas.  732;  SUte  v. 
Great  Western  Coffee  &  Tea  Co.,  171  Mo. 
634,  71  S.  W.  1011,  94  Am.  St  Rep.  802; 
Mengel  Box  Co.  v.  Fowlkes  et  aL  (Tenn.)  186 
S.  W.  91;  National  Surety  Co.  v.  Murphy- 
Walker  Co.  (Tex.  Civ.  App.)  174  a  W.  097; 
Burton  v.  Monticello  &  Bumside  Turnpike 
Ca,  162  Ky.  787,  173  S.  W.  144;  Cooler  on 
Constitutional  Limitations  (Ttb  Ed.)  p.   205. 

PlaintiCTs  right  of  recovery  is  based  upon 
section  20  of  above  act  (1913),  which  reads 
as  follows: 

"Any  person,  or  persons,  who  iball  exercise, 
or  attempt  to  exercise,  any  of  the  powers,  pnvi- 
leges,  or  franchises  of  any  corporation  after  the 
certificate,  or  license,  of  same  baa  been  forfeited 
and  canceled  as  in  this  act  provided  shall  be 
deemed  ^ilty  of  a  misdemeanor,  and  upon  con- 
viction punished  as  hereinafter  provided;  and 
the  officers  and  directors  *  *  *  of  any  cor- 
poration which  shall  so  violate  the  provition* 
of  this  act  shall  be  held  as  partners  and  become 
severally  and  individually  Ito&te  for  the  debts 
of  such  corporation." 

That  part  of  section  20  Italicized  as  above. 
when  considered  in  the  light  of  foregoing  au- 
thorities, is  in  conflict  with  section  28,  art  4. 
of  our  Constitution,  and  is  hereby  declared 
void. 

In  view  of  the  conclusion  Just  reached,  we 
deem  it  unnecessary  to  consider  or  determine 
the  validity  of  the  remaining  portions  of 
above  law. 

[2]  II.  The  act  of  1913,  is  penal  In  Its 
nature,  and  must  be  strictly  construed  In  de- 
termining the  liability  of  defendants  in  this 
action.     Section  8   of  same   provides    that 
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where  the  corporation  tails  to  register  before 
October  1st,  its  charter  shall  be  sutpended. 
Acts  1913,  p.  169.  It  is  then  made  the  duty 
of  the  secretary  of  state  to  certify  to  the 
recorder  of  deeds  of  the  coanty  in  which  such 
suspended  corporation  is  located  the  fact  of 
lucA  luxpensioti,  and  tiie  recorder  of  deeds 
shall  post  the  name  of  such  corporation  in  a 
conspicuous  place  in  his  ofHce  for  a  period  of 
20  days,  and  at  the  expiration  thereof,  not 
later  than  the  1st  day  of  December,  certify 
to  the  secretary  of  state  that  the  name  of 
such  suspended  corporation  was  so  posted  in 
such  recorder's  office.  It  further  provides 
that  the  recorder  shall  be  guilty  of  a  misde- 
meanor, etc.,  if  be  f&ils  to  certify  the  name 
of  sDcb  corporation  to  the  secretary  of  state, 
as  required  by  said  act.  Sections  10  and  12 
of  above  act  read  as  follows: 

"Sec.  10.  If  any  corporation  shall  fail  to 
comply  with  the  provisions  of  this  act,  on  or  be- 
fore the  first  day  of  December,  the  corporate 
rights  and  privileges  of  such  corporation  shall 
be  forfeited,  and  the  secretary  of  state  shall 
thereupon  cancel  the  certificate,  or  license,  of 
auch  corporation  by  appropriate  entry  on  the 
martin  of  the  record  tlhereof,  whereupon  all  the 
powers,  privileges  and  francbises  conferred  up- 
on such  corporation  by  such  certificate,  or  li- 
cense, shall  cease  and  determine,  and  the  secre- 
tary of  state  shall  notify  such  corporation  by 
mail,  addressed  to  it  at  its  post  office  address 
as  discloeed  by  the  records  in  his  office,  that  its 
corporate  existence  and  rights  in  this  state 
have  been  forfeited  and  canceled." 

"Sec.  12.  Failure  to  comply  with  the  provi- 
Blona  of  this  act,  and  ihe  certificate  of  the  re- 
corder of  deeds  that  the  name  of  the  corpora- 
tion so  failing  was  posted,  as  required  in  sec- 
tion eight  of  this  act,  shall  be  sufficient  evidence 
upon  which  die  secretary  of  state  shall  declare 
and  enter  forf^ture  of  its  corporate  rights  and 
privileges  ss  in  this  act  provided." 

We  are  clearly  of  the  opinion  that  the  Gen- 
eral Assembly,  in  the  passage  of  said  act  nev- 
er intended  that  the  charter  of  a  corporation, 
doing  business  in  this  state,  should  be  for- 
feited and  canceled  solely  by  reason  of  its 
failure  to  file  its  return  as  required  by  law. 
As  a  condition  precedent  to  the  right  of  the 
secretary  of  state  to  declare  a  forfeiture  and 
cancel  the  certificate  of  such  corporation,  he 
must  have  on  file  in  bis  office  the  certificate 
of  the  recorder,  as  required  by  section  12, 
supra.  Kven  If  section  20  of  said  act  were 
valid  as  a  whole,  no  prosecution  could  be 
legally  sustained  thereunder,  until  the  char- 
ter rights  and  privileges  of  said  corporation 
to  do  business  in  this  state  had  been  forfeit- 
ed and  canceled  by  the  secretary  of  state  as 
aforesaid.  Even  then,  in  order  to  sustain  a 
conviction  thereunder,  it  would  have  to  ap- 
pear from  the  record  that  the  officer  of  such 
corporation,  proceeded  against,  had  done — 
or  attempted  to  do — business  in  its  name 
after  such  charter  bad  been  legally  forfeit- 
ed and  canceled.  Turning  to  the  evidence  In 
this  case,  we  find  that  neither  the  secretary 
of  state,  nor  the  recorder  of  Mississippi 
county  ever  took  any  action  in  respect  to  the 
forfeiture  and  cancellation  of  the  charter  of   276(6).] 


said  TTnion  Warehouse  ft  Implement  Com- 
pany, as  required  by  sections  8  and  10  of 
said  act  The  secretary  of  state  testified 
upon  this  subject  as  follows: 

"No  entries  of  any  kind  were  made  on  the 
records  in  my  office  with  reference  to  the  Dnion 
Warehouse  &  Implement  Company,  until  some 
time  during  1915,  and  then  the  first  and  only 
entry  was  made  to  the  effect  that  the  charter 
had  been  forfeited  December  2,  1013." 

He  further  gave  it  as  his  opinion  that  this 
"nunc  pro  tunc"  entry  was  not  made  until 
October  11, 1915.  The  last  item  in  plaintiff's 
account  was  bought  on  October  21,  1914. 
There  is  therefore  an  entire  failure  of  proof, 
as  to  the  forfeiture  and  cancellation  of  the 
charter  of  said  company,  and  also  a  failure 
of  proof  tending  to  show  that  any  of  the 
goods  in  controversy  were  bought  after  Oc- 
tober 11,  1915,  when  said  nunc  pro  tunc  en- 
try was  made.  On  the  undisputed  facts  dis- 
closed by  the  record,  the  plaintiff  has  no 
case. 

The  Judgment  Af  the  trial  court  Is  accord- 
ingly affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILKY,  C,  is  hereby  adopted  as  the  (pin- 
ion of  the  court  GRAVES,  P.  J.,  and  BOND, 
J.,  concur.  BLAIR,  J.,  concurs  in  para- 
graph 2  and  result,  and  expresses  no  opinion 
as  to  paragraph  1.  WOODSON,  J.,  dissents 
as  to  paragraith  1  and  concurs  as  to  para- 
graph 2  and  result 


BOWMAN  V.  WABASH  R.  00. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  1,  1916.     Rehearing  Denied 

Dec.  20,  1916.) 

1.  Master  and  Sebvant  «=»112(2)  —  Bi-OOK- 
INS  Guard  Raiui  —  "Bkst-Kno'Wr  Appli- 
ances." 

In  an  action  by  railroad  employe  for  injuries 
from  catching  his  foot  between  the  main  and 
guard  rail,  because  of  failure  of  defendant  rail- 
road to  properly  fill  or  block  the  guard  rail  with 
the  "best-lsnown  appliances"  for  such  purposes, 
as  required  by  Rev.  St  1009,  (  3163,  where  de- 
fendant's own  proof  was  that  the  proper  method 
of  blocking  guard  rails  was  by  a  block  of  wood, 
it  could  not  be  said  that  cmI  dust  accidently 
sifted  between  the  rails  was  such  blocking  or 
filling  as  required  by  the  statute. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  212,  219;  Dec.  Dig.  4s» 
112(2).l 

2.  Master  and  Skbvakt  «»276(6)  —  Bloox- 
iNQ  Guard  Rails  —  Action  —  Evidsnoe  — 
"Guard  Rail." 

In  such  action,  evidence  held  sufficient  to 
show  that  plaintiff  was  injured  at  the  point  on 
the  guard  rail  where  bloclting  is  required;  a 
"guard  rail"  being  a  rail  placed  inside  of  a  main 
or  running  or  track  rail,  paralleling  auch  rail 
except  at  each  end,  where  it  is  bent  out  there- 
from in  order  to  prevent  the  flanges  on  the  car 
wbeeI»from  striking  the  end  of  it 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  951,  959;   Dec.  Dig.  «=» 
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8.    If  ABTEB  AND  SkBTANT  «=e»112(2)  —  BlOOK- 

IMQ  GuABD  Rail— ScoPK  of  Statute. 
A  railroad  empIoy6  who  caught  only  his  toe, 
and  not  his  whole  foot,  between  the  guard  rail 
and  the  main  rail  was  within  the  protection  of 
Rev.  St  1909,  g  3163,  as  to  blocking  guard 
rails,  which  states  its  purpose  is  to  prevent  so 
far  as  possible  the  feet  of  employes  irom  being 
caught 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  212,  219;  Dec  Dig.  «=> 
112(2).] 

i.  Masteb  and  Servant  «=3l4  —  Blookino 
Gttabd  Rails— Vaxiditt  of  Siatdte. 
Rev.  St  1909,  {  3168,  as  to  blocking  guard 
rails,  is  not  void  for  uncertainty,  at  least  as  re- 
spects a  case  in  which  the  daily  penalty  clause 
does  not  apply,  since  such  clause  may  be  elimi- 
nated without  destroying  the  remainder  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>14.] 

5.  Appeal  and  Ebbor  <t=»1066  —  Habkuus 
Bbbob— Instruction. 

In  action  by  raUroad  employ^  for  injury 
from  Catching  his  foot  under  guard  rail  main- 
tained without  blocking  or  filling  as  required  by 
Rev.  St  1909,  S  3163,  an  instruction  author- 
izing a  verdict  in  the  absence  of  blocking  was 
not  prejudicial  error,  where  the  defense  was 
that  the  guard  rail  was  blocked  and  not  filled, 
and  the  only  evidence  of  filling  was  that  the 
space  had  been  filled  with  loose  particles  of  coal 
or  coal  dust  dropped  from  passing  cars. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220 ;  Dec.  Dig.  <8=9l066.] 

6.  Trial   •s5»296(3)— lNSTBrOTioH»-CtJBB  ar 
Otukb  Instructions. 

In  such  action  an  instruction  stating  de- 
fendant's duty  as  being  both  to  fill  and  blocK  the 
guard  rail  was  not  error,  where  later  instruc- 
tions were  that  the  jury  must  find  the  guard 
rail  was  neither  blocked  nor  filled  before  a  ver- 
dict could  be  returned. 

[Ed.  Note^— For  other  cases,  see  Trial,  Cent 
Dig.  {  709;   Dec.  Dig.  «s>29Q(3).] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  B.  A.  Bowman  against  the  Wla- 
basb  Railroad  Company.  From  Judgment  for 
plaintiff,'  defendant  appeals.    Affirmed. 

J.  Li  Minnls  and  N.  S.  Brown,  both  of  St 
Louis,  and  David  H.  Robertson,  of  Mexico, 
Mo.,  for  appellant  M.  J.  Lilly  and  O.  C. 
Phillips,  both  of  Moberly,  for  respondent. 

BLAIR,  J.  This  is  an  appeal  from  a  Judg- 
ment for  $9,000  rendered  by  the  Randolph 
circuit  court  In  an  action  Instituted  by  re- 
spondent to  recover  damages  for  the  loss  of 
a  leg.  The  petition  alleged  the  injury  re- 
sulted from  appellant's  failure  to  Block  or 
fill  one  of  Its  guard  rails  in  Its  yards  at 
Moberly.  Respondent  was  a  switchman,  and 
when  hijnred  was  engaged,  as  one  of  a  train 
crew.  In  hauling  coal  over  that  part  of  ap- 
pellant's line  between  Moberly  and  Hunts- 
vllle.  This  crew  had  brought  a  coal  train 
into  the  Moberly  yards,  and,  in  the  course  of 
duty,  respondent  undertook  to  uncouple  some 
moving  cars.  He  stepped  between  the  cars, 
bis  toe  slipped  under  the  ball  or  top  of  a 


guard  rail,  and  before  be  oould  remove  It  a 
car  wheel  passed  over  his  foot. 

There  was  evidence  pro  and  con  on  the 
question  whether  the  guard  rail  was  filled  or 
blocked  in  the  nstial  manner.  In  the  sense 
used  In  this  record  a  guard  rail  is  a  rail 
placed  inside  of  a  main  or  running  or  track 
rail,  paralleling  such  raU  except  at  each 
end,  where  it  is  bent  out  therefrom  in  o^ 
der  to  prevent  the  flanges  (w  the  car  wbeeli 
from  striking  the  end  of  it  The  method 
of  blocking  or  filling  guard  rails  in  the  Mo- 
berly yards  generally,  and  the  gnard  rail  in 
question,  was  by  driving  into  the  open  space 
between  the  main  rail  and  the  flared  or  curv- 
ed end  of  the  guard  rail  a  block  of  wood  two 
or  three  feet  long  and  large  enough  to  fill  the 
space  np  to  the  lower  side  of  the  ball  of  the 
rails.  There  Is  evidence  tending  to  show  that 
the  guard  rail  by  which  respondent  asserts 
his  foot  was  caught  was  not  blocked,  but 
that  coal  dust  had  sifted  down  from  passing 
cars  and  filled  the  unblocked  jjpace  up  to  the 
lower  part  of  the  ball  of  the  rail.  Other 
facts  in  evidence  necessary  to  a  decision  are 
stated  in  the  course  of  the  opinion. 

[1  ]  I.  Appellant  contends  there  was  no  evi- 
dence coal  dust  accidentally  deposited  be- 
tween the  main  aud  guard  rails  was  not  sudi 
blocking  or  filling  as  required  by  the  statute. 
Section  3163,  R.  &  1909.  This  requirement 
of  the  statute  is  that  the  "best-known  ap- 
pliances" be  used  for  such  purposes.  On  the 
trial  there  was  no  pretense  appellant  em- 
ployed, or  attempted  to  employ,  in  its  Mober- 
ly yards,  or  In  connection  with  the  particular 
guard  rail  in  question,  any  method  save  blo<i- 
ing  as  above  described.  Appellant  called  the 
employ^  who,  at  the  time  respondent  was  in- 
jured, was  responsible  for  the  safety  appll* 
ances  affected  by  the  statute  (section  3163), 
so  far  as  concerned  the  Moberly  yards,  and 
he  testified  the  method  used,  with  respect  to 
guard  rails,  was  to  drive  between  the  main 
rail  and  the  bent  or  flared  end  of  the  guatd 
rail  a  block  of  wood  of  sufficient  size  and 
length  to  fill  the  space  in  such  manner  that 
a  man's  foot  could  not  be  caught  therein. 
He  also  testified  that  a  man's  foot  could  not 
be  caught  when  a  guard  rail  is  properly 
blocked.  Respondent's  testimony  was  to  the 
same  effect.  The  jury  must  have  found  re- 
spondent's foot  was  caught  under  the  ball  of 
the  guard  rail  and  that  the  rail  was  not 
blocked.  In  the  face  of  a^ieUant's  own  proof 
that  proper  blocking  would  have  rendered  it 
Impossible  for  respondent's  foot  to  have  been 
caught,  it  is  hardly  necessary  to  say  that  we 
cannot  hold  that  coal  dust  accidentally  sift- 
ed between  the  rails,  and  in  spite  of  whidi 
respondent's  foot  was  caught,  does  not  satisfy 
the  requirement  (section  3163)  that  the  "best- 
known  appliances"  must  be  nsed  to  block  or 
ffil  the  opening  between  the  guard  rail  and 
main  rail. 

[2]  IL  It  is  insisted  the  evidence  shovra 
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respondent  was  not  Injared  at  the  point  on 
the  goard  rail  where  blocking  la  required. 
There  Is  evidence  respondent's  foot  was 
caught  under  the  ball  or  top  of  the  guard 
rail,  and  further  evidence,  by  both  appel- 
lant's and  respondent's  witnesses,  that  it  was 
Impossible  for  his  foot  to  have  been  caught 
elsewhere  than  at  the  end  where  blocking 
is  required;  the  rails  being  too  close  together 
at  all  other  places.  Further,  respondent  tes- 
tified bis  foot  was  caught  at  a  point  at  which 
the  guard  rail  was  "bent  the  opposite  way  a 
little,"  and  all  the  evidence  Is  that  the  bend 
in  the  gnard  rail  Is  the  thing  which  creates 
the  opening  whldb  blocking  is  designed  to 
close.  The  evidence  on  this  point  la  suffi- 
cient. 

[3]  III.  It  Is  urged  the  evidence  shows 
respondent's  foot  was  not  caught  between  the 
main  rail  and  the  guard  rail,  and  that  this 
ends  the  case.  Respondent's  foot  was  upon 
the  main  rail,  and  his  toe  slipped  under  the 
ball  of  the  guard  rail.  The  earth  outside  the 
main  rail  was  level  with  its  top.  The  gnard 
rail  was  slightly  higher  than  the  main  rail. 
The  evidence  tends  to  show  the  Injury  oc- 
curred at  a  point  at  which  blocking  was  re- 
quired, and  that  had  the  gnard  rail  been 
blocked  respondent's  foot  could  not  possibly 
have  been  caught  as  he  testified  It  was.  This 
contention  seems  to  assume  that  it  was  neo- 
essary-  to  respondent's  case  that  his  whole 
ft>ot  be  caught  between  the  two  rails  In  or- 
der that  he  might  recover  in  this  case.  This 
cannot  be  true.  The  lack  of  blocking  caused 
bis  toe  to  become  wedged  under  the  ball  of 
the  guard  rail,  and  this  held  his  foot  until 
the  wheel  passed  over  It  The  purpose  of  the 
statnte  (section  8163,  R.  S.  1909)  Is  "to  pre- 
vent, as  far  as  possible,  the  feet  of  employes 
from  being  caught,"  and  respondent  brought 
himself  within  the  statute  by  showing  that 
his  injury  resulted  from  his  foot  being  caught 
by  reason  of  appellant's  failure  to  block  the 
gnard  raU  mentioned  in  evidence  in  this  case. 

[4]  IT.  It  is  contended  the  statute  is  void 
for  uncertainty.  This  question  is  considered 
and  correctly  decided,  adversely  to  appellant, 
in  iQeorge  v.  RaUroad,  179  Mo.  App.  loc.  dt. 
292,  167  S.  W.  153  et  seq.  The  question 
whether  the  dally  penalty  could  be  enforced 
is  not  In  this  case.  Eliminating  the  pen- 
alty clause,  there  is  yet  a  valid  provision  re- 
maining which  is  broad  enough  to  cover  this 
case.  The  elimination  of  the  daily  penalty 
clause,  even  If  that  were  necessary,  would 
not  destroy  the  remainder  of  the  act 

[I]  V.  The  Instructions  are  criticized.  The 
first  predicated  certain  facts  and  required 
certain  findings,  and  then  directed  the  Jury 
to  find  for  respondent  if  they  found  that  he 
"was  Injured  as  aforesaid  by  and  In  direct 
and  immediate  consequence  of  the  negligence 
of  defendant  In  falling  to  block  said  guard 
rail,  or  In  negUgently  maintaining  the  said 
guard  rail  and  track  rail  without  any  block- 


ing or  fllllug  between  s^d  rails,  so  as  to  pre- 
vent as  far  as  possible  the  foot  of  plaintiff 
from  being  caught  therein." 

It  Is  Insisted  the  Instruction  erroneously 
(1)  authorized  a  verdict  In  the  absence  of 
blocking,  "regardless  of  whether  the  rail  had 
been  filled";  and  (2)  Ignored  the  evidence 
tending  to  show  the  space  was  filled  with 
loose  particles  of  coal  or  cocJ  dust  which  had 
drc^ped  from  passing  cars.  The  defense  was 
that  tbe  guard  rail  was  blocked,  not  filled. 
This  was  the  trial  theory.  Loose  particles 
of  coal  or  coal  dust  by  chance  fallen  between 
the  rails,  constitute  no  compliance  with  the 
statute.  In  the  drcnmstances  the  Instruo- 
tion  was  not  prejudicial.  ' 

[I]  The  second  instruction  reads  as  fol- 
lows: 

"The  court  instmcts  the  Jury,  as  a  matter  of 
law,  that  it  was  the  duty  of  defendant  to  fill 
and  block  the  guard  rail  mentioned  in  evidence. 
for  the  purpose  of  preventing,  as  far  as  possi- 
ble, the  feet  of  plaintiff  and  others  of  its  em- 
ployes then  engaged  in  and  about  said  railroad 
yards  from  being  caught  therein,  and  if  you  find 
and  believe  from  the  evidence  that  defendant  did 
not  on  said  day  have  said  guard  rail  filled  or 
blocked,  and  plaintiff  was  thereby  injured,  yon 
should  find,"  etc. 

The  statnte  requires  guard  rails  to  be  filled 
or  blocked.  Assuming  that  the  words  "fill" 
and  "block"  are  not  used  as  different  ex- 
pressions of  the  same  idea,  the  court  should 
not  have  told  the  Jury  the  statute  required 
both  things  to  be  done.  When  the  court 
came  to  the  point  of  directing  the  Jury  what 
omission  would  authorize  a  verdict,  it  cured 
this,  however,  by  instructing  them,  tn  efTect, 
that  they  must  find  the  guard  rail  was  nei- 
ther blocked  nor  filled  before  a  verdict  could 
be  returned.  This  idea  was  Impressed  by 
several  of  the  Instructions  given  at  the  In- 
stance of  appellant  There  was  nothing 
prejudicial  in  the  Instructions. 

The  judgment  is  affirmed.    All  concur. 


In  re  BRYAN'S  ESTATE. 

TOWER  V.  ROBERT  et  al. 

(Nos.  18166,  18190.) 

(Supreme  Ourt   of  Miaaouri,  Division  No.  1. 

Dec.  1,  1916.    Motion  for  Rehearing 

Overruled  Dec.  »),  1916.) 

1.  EXKCITTOBS  AND   ADKINISTBATOBS  ®=3506(3) 

—Settleicent— Commissions— EviDKNCJC. 
On  the  settlement  of  a' deceased  executor's 
account  by  his  executors,  evidence,  including  let- 
ters between  the  deceased  executor  and  the  prin- 
cipal beneficiary,  held  to  show  their  agreement 
that  the  executor  when  making  and  filing  his 
final  settlement  should  receive  as  compensation 
a  6  per  cent  commission,  amounting  to  $19,- 
609.8a 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  g  2177;  Dec.  Dig. 
<S=»506(3).] 

2.  Executors  ano  Administbatobs  ^s>491— 
Commission— Agreement  as  to  Value. 

Nothing  in  Rev.  St.  1909,  f  229,  relating  to 
the  disbursements  and  compensation  allowed  an 
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executor  on  a  settlement,  precludes  the  bene- 
ficiary of  an  estate  and  the  executor  from  agree- 
ing upon  the  "value"  of  certain  items  of  the  es- 
tate and  fixing  a  rate  of  5  per  cent  thereon  as 
the  compensation  which  the  executor  shall  re> 
ceive  on  his  final  settlement. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2082;  Dec. 
Dig.  <8=»491.] 

3.  Estoppel     ®=>98(3)— Settlement— Aoree- 

UENT  WITH  BENXriCIABT  —  PEBSONS  ESTOP- 
PED. 

Where  the  principal  beneficiary  and  the  ex- 
ecutor had  agreed  upon  the  value  of  certain 
items  of  the  estate  and  fixed  a  rate  of  5  per  cent, 
commission  thereon  to  be  allowed  upon  final  set- 
tlement, the  beneficiary  was  estopped  from  con- 
gesting the  executor's  right  to  receive  a  credit  in 
that  amount,  and  the  decedent's  administrator 
de  bonis  non  representing  the  principal  bene- 
ficiary of  the  estate  could  not  complain  of  the 
beneficiary's  agreement 

[Ed.  Nota— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  290;    Dec.  Dig.  «=>98(3).] 

4.  •EXECtTTOBS  AND   Aduinistbatobs  «=s>478— 
SETTI.EMENT— CBEDITS— INTEBEST. 

Where  the  principal  beneficiary  of  an  es- 
tate and  the  executor  in  1009  agreed  that  on 
a  fixed  value  of  the  estate  the  executor  should 
receive  a  5  per  cent  commission  on  his  final  set- 
tlement amounting  to  $19,509.88,  and  that  cer- 
tain shares  of  stock  might  be  treated  as  the 
executor's  own  to  borrow  money  to  pay  his  com- 
mission, the  interest  paid  by  him  under  the 
terms  of  such  agreement  was  due  from  the  exec- 
utor personally,  and  was  not  chargeable  against 
the  estate,  as  he  was  not  entitled  to  the  stock 
on  which  the  money  was  borrowed  until  the  date 
of  final  settlement 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  2063;  Dec. 
Dig.  «s>47&] 

Appeal  from  St.  Lools  Circuit  Court ;  Qeo. 
C.  Hitchcock,  Judge. 

Exceptions  by  George  F.  Tower,  Jr.,  admin- 
istrator de  bonis  non  of  the  estate  of  Martha 
T.  Bryan,  deceased,  to  the  settlement  of  the 
estate  by  D.  W.  Robert  and  others,  executors 
of  the  estate  of  Edward  8.  Robert,  executor, 
deceased.  Judgment  finding  in  favor  of  the 
executors  as  to  an  item  of*  commission,  and 
in  favor  of  the  administrator  de  bonis  non 
as  to  an  item  of  interest,  motions  for  a  iiew 
trial  overruled,  and  the  executors  and  the 
administrator  de  bonis  non  take  cross-ap- 
peals.   Affirmed. 

The  above  two  cases  are  cro88-aK)eaIs  from 
the  same  Judgment,  and  counsel  for  the  re- 
spective parties  have  agreed  that  but  one  ab- 
stract, brief,  and  argument  on  each  side 
should  be  filed,  and  that  the  same  might  be 
treated  as  a  compliance  with  the  rules  of  this 
court 

Previous  to  March,  1907,  Martha  Tower 
Bryan  died  testate.  In  her  will  she  devised 
three  small  legacies  to  her  two  sisters  and 
a  brother,  and  then  devised  all  the  remainder 
of  her  estate  to  her  husband,  Kenneth  Bryan. 
She  appointed  Edward  S.  Robert  executor  of 
her  estate.  He  duly  qualified  as  such  ex- 
ecutor, and  began  his  administration  of  said 
estate  in  February,  1007.  He  filed  his  in- 
ventory the  following  month,  and  disclosed 


therein,  as  the  principal  items,  certain  cer- 
tificates of  stock  tn  various  corporations, 
among  them  shares  of  stock  tn  the  Goodwin 
Manufacturing  Company,  Tower  Realty  Com- 
pany, Barr  Realty  Company,  Walpole  Realty 
Company,  and  Pan-American  Construction 
Company,  all  of  which  were  in  the  hands  of 
Robert  at  the  time  of  his  decease,  and  at 
the  time  of  the  trial  below  were  in  the  pos- 
session of  his  legal  representatives,  together 
with  stock  in  the  Syndicate  Trust  Company 
and  the  Scruggs,  Vandervoort  &  Barney  Dry 
Goods  Company.  The  stock  of  the  Syndicate 
Company  came  from  the  Tower  Realty  Com- 
pany by  way  of  a  stock  dividend  from  the 
latter;  and  the  stock  of  the  Scruggs,  Vander- 
voort ft  Barney  Dry  Goods  Company  came 
as  a  stock  dividend  from  the  Syndicate  Trust 
Company.  The  above  facts  appear  in  the  an- 
nual settlement  filed  by  Robert  in  the  pro- 
bate court  of  the  city  of  St  I>oui8  on  April 
10,  1911,  and  read  in  evidence  at  the  triaL 
None  of  the  above  stock  was  ever  distributed 
or  turned  over  to  any  one  under  the  will  of 
Mrs.  Bryan. 

Robert  filed  his  first  annual  settlement  on 
March  27,  1908.  That  settlement  showed  the 
totel  receipts  to  be  $71,022.78,  and  the  total 
disbursements  $14,768.32,  leaving  a  balance 
of  $56,264.46  In  his  hands  as  executor,  which 
balance  consisted  of  $4.46  cash  and  certain 
stocks  specified  therein.  The  executor  was 
not  allowed,  and  did  not  claim,  any  commis- 
sions under  that  settlement. 

Robert's  next  annual  settlement  was  filed 
on  April  10,  Wll.  It  showed  the  total  as- 
sets in  his  hands  to  be  $135,998.21,  and  the 
total  disbursements  $55,511.85,  leaving  a 
balance  in  his  hands  of  $80,486.36,  which  bal- 
ance consisted  of  $257.61  cash  and  certain 
stocks  enumerated  therein.  In  this  last  set- 
tlement Robert  was  allowed  $550  commia- 
fiions  on  account. 

Edward  S.  Robert  died  in  December,  1911, 
testate.  Wm.  L.  Becktold  and  Douglas  W. 
Robert  were  named  as  executors  in  his  will, 
and  they  duly  qualified  as  such  executors. 
Thereafter  George  F.  Tower,  Jr.,  was  ap- 
pointed administrator  de  bonis  non  of  the  es- 
tate of  Martha  Tower  Bryan,  deceased,  and 
duly  qualified  as  such  administrator. 

The  executors  of  Edward  S.  Robert,  on 
September  14, 1912,  filed  a  settlement  of  said 
estate  in  the  probate  court  aforesaid.  It 
showed  the  total  receipts  to  be  $112,177.86, 
and  the  total  disbursements,  $6,400.  It  claim- 
ed $25,640.44  as  commissions  and  interest, 
and  showed  that  the  total  amount  of  prop- 
erty received  by  the  executors  and  disbursed, 
as  shown  by  prior  settlements,  and  as  shown 
by  the  final  settlement;,  was  $464,482.2& 
Five  per  cent,  of  said  last-named  som,  ag- 
gregating $22,724.11,  together  with  $2,916.33 
paid  by  Robert  as  interest  on  a  loan  for 
$19,509.88,  was  claimed  in  said  settlement 
to  be  due  said  Robert.    Thereupon  George  F. 
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Tower,  Jr.,  administrator  de  bonis  nam,  filed 
exceptions  In  the  probate  court  aforesaid  to 
the  settlement  of  the  Bryan  estate  by  the 
executors  of  Edward  S.  Bobert,  deceased,  and 
perticalarly  excepted  to  credits  for  com- 
missions covered  by  the  following  Items: 

(A)  Not.  6,  1911,  paid 
■aid  ezeentor  as  evi- 
denced  by  Toacber  No. 

herein |  2378.25 

(B)  Nov.  20.  1911,  paid 
said  executor  on  account 

on    eommiaaions $19,509.88 

And  paid  to  said  executor 
in  discharge  of  interest 
paid  by  him  on  a  loan 
made  May  11,  1909,  un- 
der the  terms  of  the 
above  mentioned  agree- 
ment        2,916.33 

Total    22,426.21 

(C)  Nov.  29,  1911,  paid 
Eaid  executor  on  account 
of  balance  of  bis  com- 
missions       287.98 

(D)  Total  amount  paid  to 
said  executor  in  com- 
missions and  in  pay- 
ment of  said  sum  of  $2,- 
916.33  interest  under 
said  agreement  of  May 
7,  1909,  and  in  commis- 
sions on  property  re- 
ceived     subsequent     to 

said  agreement $25.640. 44 

The  above  exceptions  were  overmled  In 
toto  by  the  probate  court  at  Its  December 
term,  1912,  and  Tower,  as  administrator 
aforesaid,  appealed  the  case  to  the  dicult 
court. 

On  June  18,  1913,  during  the  June  term, 
1913,  of  the  drcnlt  court,  the  executors  of 
Edward  S.  Bobert  and  the  administrator  de 
bonis  non  of  the  Bryan  estate  appeared  In 
said  court  by  their  respective  attorneys,  and 
said  final  settlement  and  the  exceptions 
thereto  were  heard  anew  by  said  court  Tes- 
timony was  introduced  In  the  circuit  court 
by  the  respective  parties  aforesaid,  but  we 
deem  It  unnecessary  to  go  into  the  details  of 
same  at  this  time.  The  main  controversy 
In  this  court  is  over  the  allowance  by  the  cir- 
cuit court  of  the  $19,509.88  hot  favor  of  Bob- 
ert's  estate  and  the  refusal  to  allow  as  a 
credit  $2,916.33  Interest  paid  by  Robert  in 
his  llfeUme. 

It  appears  from  the  evidence  that  Edward 
8.  Robert  contemplated  a  trip  abroad  and 
needed  money.  He  was  then  about  ready  to 
make  a  final  settlement  of  the  Bryan  estate, 
but  had  no  substantial  sum  of  money  on 
hand  with  which  to  pay  his  commission. 
Be  accordingly,  on  May  6,  1909,  addressed  a 
letter  to  Kenneth  Bryan,  JBsq.,  the  sole  bene- 
ficiary of  the  Bryan  estate,  after  leaving  out 
the  three  small  bequests,  which  said  letter 
and  the  reply  thereto  will  be  set  out  In  full 
in  the  opinion.  After  Robert  received  the 
letter,  he  took  200  shares  of  the  Syndicate 
stock  to  the  Mechanics'  American  National 
Bank  and  borrowed  from  said  bank  the  $19,- 
509.88  heretofore  mentioned  by  executing  his 


personal  note  to  said  bank  for  said  sum,  with 
the  200  shares  of  stock  aforesaid  pledged  as 
security  therefor.  When  Robert  returned 
from  Europe  in  the  latter  part  of  1909,  Ken- 
netti  Bryan  was  In  such  condition  mentally 
that  It  was  believed  he  weAa  not  competent  to 
attend  to  his  affairs,  although  he  was  not 
adjudicated  insane  until  some  time  in  1912, 
after  Robert's  death. 

It  is  conceded  that  Robert  In  his  lifetime 
took  no  credit  in  any  settlement  which  he  fil- 
ed In  the  probate  court  for  either  the  $19,- 
509.88  or  the  $2,916.83  heretofore  mentioned. 
The  circuit  court  on  November  17,  1913, 
found  in  favor  of  Robert's  estate  as  to  said 
Item  of  $19,609.88,  and  hi  favor  of  Tower, 
as  administrator,  as  to  said  $2,916.33.  The 
trial  court  likewise  found  that  Robert's  es- 
tate Is  entitled  to  a  commission  of  5  per  cent, 
on  the  net  balance  of  $35,156.64  distributed, 
outside  of  said  $19,509.88,  which  said  sum, 
added  to  the  latter,  aggregates  the  sum  of 
$21,267.71,  to  which  said  Robert's  estate,  ag 
found  by  the  court.  Is  entitled  as  a. credit  In 
the  final  settlement  aforesaid.  The  execu- 
tors of  Robert,  and  administrator  de  bonia 
non  of  the  Bryan  estate,  filed  motions  for  a 
new  trial  respectively,  which  were  overrul- 
ed, and  the  cause  appealed  to  this  cinrt  by 
the  executors  and  administrator  aforeoald. 

Schnurmacher  &  Bassieur,  of  St.  Louis, 
for  appellant  Tower.  Marshall  &  Hender- 
son, of  St  Louis,  for  respondents  Bobert  and 
others. 

RAILET,  C.  (after  stating  the  facts  as 
above).  In  considering  the  questions  before 
us,  it  is  important  to  know  what  the  trial 
court  decided  In  the  rendition  of  Its  final 
Judgment  from  which  the  cross-appeals  here- 
in were  taken.  The  court  In  said  decree 
allowed  Bobert's  estate  a  credit  of  $19,509.88, 
being  6  per  cent  commission  on  the  $390,- 
197.78  mentioned  in  Robert's  letter  to  Ken- 
neth Bryan.  It  allowed  5  per  cent  commis- 
sions on  all  other  assets  actually  distributed 
by  E.  S.  Bobert  as  executor  and  by  his  ex- 
ecutors, not  Including  the  said  $390,197.78, 
which  actual  distributions  the  court  found 
to  be  as  follows: 

"Amount  actually  distributed  as  shown  by  the 
first  annual  settlement  in  1908,  $14,768.32; 
amount  distributed  as  shown  bjrthe  second  set- 
tlement in  1911,  $55,511.86,  from  which,  how- 
ever, must  be  deducted  smoke  preventer  stock, 
$5,000,  which  the  court  finds  to  be  valueless, 
and  investment  shares  of  St.  Louis  Union  stock, 
$2,178.75,  which  the  court  finds  cannot  be  con- 
sidered as  a  disbursement,  leaving  the  actual 
amount  distributed  as  shown  by  the  settlement 
in  1911,  $48,333.10 ;  amount  actually  distribut- 
ed as  shown  by  the  third  settlement  in  1912,  $6,- 
400 — making  the  total  disbursements  $69,i)01.42. 
But  the  court  finds  that  from  these  disburse- 
ments of  $69,501.42  there  must  be  deducted  $34,- 
344.78,  being  the  item  'Cash  as  per  enclosed  ac- 
count, includinj;  Pan-American  note  given  you,' 
which  was  included  in  the  arrangement  of  May 
6,  1909,  and  May  7,  1909,  between  E.  S.  Robert 
executor,  and  Kenneth  Bryan,  sole  legatee,  and 
on  which  compensation  was  allowed  to  said 
Robert  leaving  a  net  balance  distributed  out- 
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side  of  said  arrangement  of  Ma;  6  and  7,  1909, 

of  $35,156.64,  on  which  the  court  finds  the  said 
E.  S.  Robert,  as  executor,  and  his  legal  represen- 
tatives are  entitled  to  a  commission  of  6  per 
cent,,  amounting  to  S1,757.S3,  and  which  sum, 
added  to  the  $19,500.88,  covered  by  the  arrange- 
ment between  E.  S.  Bobert  and  Kenneth  Bryan, 
aggregates  the  sum  of  $21,267.71,  to  which  the 
said  E.  S.  Robert  and  his  legal  representatives 
are  hereby  adjudged  to  be  entitled,  to  be  credited 
in  the  settlement  of  said  estate  of  Martha  Tow- 
er Bryan.  The  court  further  finds,  orders,  ad- 
judges, and  decrees  that  the  said  E.  S.  Robert 
and  his  legal  representatives  are  not  entitled  to 
take  credit  in  their  settlements  for  the  sum  of 
$2,916.33,  the  amount  expended  by  tbem  on  ac- 
count of  interest  and  discount  upon  the  loan 
effected  b;  said. Robert  under  bis  arrangement 
with  said  Kenneth  Bryan  to  pay  said  Robert 
said  sum  of  $19,509.88.  The  court  further  finds 
that  the  legal  representatives  of  said  Robert  in 
the  settlement  of  1912  have  taken  credit  for 
$26,640.44  on  account  of  said  arrangement  be- 
tween said  Robert  and  said  Kenneth  Bryan,  and 
for  other  disbursements  not  included  in  said 
arrangement,  but  that  said  settlement  in  this  re- 
spect is  hereby  surcharged  so  as  to  allow  only. 
$21,267.78,  making  a  surcharge  in  this  respect 
of  $4,372.78." 

[1]  I.  It  Is  Insisted  by  Tower,  as  admin- 
istrator of  the  Bryan  estate,  tbat  the  trial 
court  committed  error  In  allowing  Robert's  es- 
tate the  above  credit  of  $19,509.88,  because 
the  assets  on  which  said  sum  was  based  had 
never  been  distributed,  nor  a  final  settlement 
made  by  Robert  In  bis  lifetime,  and  because 
the  assets  were  not  worth  $390,197.78.  On 
the  other  hand,  it  Is  claimed  by  Robert's  ex- 
ecutors that  the  letters  of  May  6  and  7,  1909, 
which  passed  between  Edward  S.  Robert  and 
Kenneth  Bryan,  In  connection  with  the  ac- 
tion thereafter  taken  by  Robert,  constituted 
an  agreement  between  Robert  and  Bryan 
that  the  former  should  receive  as  his  commis- 
sions 5  per  cent  of  $390,U97.78,  amounting  to 
$19,509.88. 

We  do  not  deem  it  important  in  consider- 
ing the  case  to  Inquire  Into  the  subject  as  to 
whether  the  five  Items  of  property  mention- 
ed In  Robert's  letter  to  Bryan  were  of  the 
real  value  of  $390,197.78.  It  is  not  unreason- 
able to  assume  that  Kenneth  Bryan,  at  the 
time  he  received  Robert's  letter,  was  fully 
as  familiar  with  the  market  value  of  the 
five  Items  constituting  the  $390,197.78  which 
bad  come  to  him  through  his.  wife's  will  as 
Robert,  the  executor  of  his  wife's  estate.  It 
Is  not  claimed  that  Bryan  was  overreached 
or  deceived  as  to  the  valuation  aforesaid,  and 
hence  it  is  fair  to  assume  that  he  was  satis- 
fied with  the  value  placed  thereon  by  Robert 
The  latter  wrote  to  Bryan,  as  follows: 

"St.  Louis,  May  6,  1909. 
"Kenneth  Bryan,  Esq.,  City— My  Dear  Ken- 
neth: The  aggregate  of  the  estate  is  as  follows: 
Stock  in  Tower  Realty  Co.  on  a 

4%  basis $267,353.00 

Cash,  as  per  inclosed  account,  in- 
cluding   the    Pan-American    note 

given  you    34,344.78 

Goodwin  Mfg.  Co.  stock  at  par. . . .  21,000.00 
Syndicate  Surety  Co.  stock  at  cost  37,500.00 
hk  of  the  Goodwin  debt  of  $120,000      30,000.00 

Total    $390,107.78 


"live  per  cent  of  tUs  would  be  919JS09.8S, 
which  will  represent  the  commissions  to  which 
I  am  entitled.  Please  look  this  over  carefully, 
and  in  a  few  days  I  will  be  up  to  see  you  and 
find  out  if  it  is  satisfactory. 

"What  I  want  to  do  is  to  make  an  arrange- 
ment with  you  by  which  I  can  use  some  of  the 
Syndicate  stock  to  borrow  some  money  and 
when  it  picks  up  sell  it  and  pay  myself  the 
above  amount  I  shall  make  a  little  agreement 
with  you  covering  that  right,  so  if  either  of  ns 
should  die  the  matter  would  be  clear  to  onr  suc- 
cessor. You  will  understand  that  bi  tiie  Tower 
stock  on  a  4^A  basis  I  have  deducted  the  mort- 
gage of  $450,000,  which  gives  the  net  value  of 
that  stock. 

"I  shall  not  use  any  of  the  stock  until  I  have 
seen  you,  and  find  out  that  the  above  is  entirely 
satisfactory.  I  shall  not  need  all  of  the  Syndi- 
cate stock  to  raise  what  I  need  for  the  present 
"Yours  very  truly,  B.  S.  Robert" 

There  was  attached  to  said  letter  the  fol- 
lowing: 

Cash,  as  per  inventory %  2,346.71 

Goods  and  chattels,  as  per  appraise- 
ment             355.40 

Dividends  collected    27,480.00 

Pan-American  note  and  interest  . . .       4,162.67 

Total $34,344.78 

On  May  7,  1909,  Kenneth  Bryan  wrote  to 

E.  S.  Robert,  as  follows: 

"E.  S.  Robert  Esq.,  City— Dear  Sir:  I  have 
your  letter  of  the  6th  inst,  and  as  there  is 
no  cash  in  the  estate  of.  my  wife  to  pay  your 
commissions  of  $19,509.88,  and  none  in  prospect 
without  sacrificing  some  of  the  assets,  m  order 
that  you  may  close  the  estate  in  the  probate 
court  I  hereby  agree  that  yon  may  use  200 
shares  of  the  Syndicate  Trust  Company  stock, 
treating  it  as  your  own,  until  a  more  propitious 
time  to  sell  the  same,  and  that  closing  the  es- 
tate will  in  nowise  preclude  your  right  to  said 
commissions. 

"Yours  truly,  Kenneth  Bryan." 

It  is  clear  that  the  stock  market  was  un- 
favorable at  the  date  of  this  correspondence. 
Robert  desired  to  make  his  final  settlement  in 
order  tbat  he  might  receive  his  commissions, 
but  there  was  no  money  on  hand  with  which 
to  pay  same.  He  could  have  applied  to  the 
probate  court  for  an  order  to  sell  sufficient 
stock  to  pay  his  commtsslons,  but  he  and 
Bryan  realized  that  the  stock  would  be  sacri- 
ficed if  put  upon  the  market  and  sold.  They 
both  desired  to  avoid  this  unnecessary  sacri- 
fice of  Bryan's  property.  Robert  made  no 
concealment  as  to  the  amount  he  expected  to 
charge  as  his  commission  on  the  items  and 
amounts  mentioned  in  his  letter  to  Bryan. 
The  latter  knew  when  he  answered  Robert's 
letter  that  Robert  was  claiming  $19,509.88 
to  be  due  him  as  his  commissions,  and  that 
the  amount  specified  was  5  per  cent  on  the 
total  valuation  of  the  five  items  of  property 
mentioned  In  said  letter.  In  Bryan's  reply 
he  repeated  the  amount  claimed  by  Robert 
as  $19,509.88,  and  authorized  hlin  to  use  the 
stock  to  pay  "said  commissions."  We  are  of 
the  opinion  that  with  full  knowledge  of  all 
the  facts,  the  minds  of  Bryan  and  Robert 
fully  met  upon  the  proposition  that  Robert 
was  to  charge  $19,500.88  as  bis  commission 
on  the  property  mentioned  in  Robert's  letter. 
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and  that  Bobert  was  authorised  to  use  200 
shares  of  the  Syndicate  stock  in  borrowing 
the  moDcy  to  pay  said  commission. 

We  are  not  impressed  with  the  idea  ad- 
vanced that  Bryan  entered  Into  the  above 
agreement  on  the  theory  that  Robert  was  to 
make  his  final  settlement  at  once,  or  at  any 
particular  time.  The  settlements  read  in 
evidence  disclose  that  Bryan  from  time  to 
time  had  received  many  thousands  of  dollars 
from  Bobert  as  dividends  on  the  property 
In  Ms  hands;  and  we  are  not  advised  that 
he  was  in  need  of  any  more  money.  He  never 
expressed  any  dissatisfaction  with  Robert's 
management  of  his  property,  nor  did  he 
evince  any  disposition  to  have  it  taken  out  of 
his  hands.  The  facts  disclosed  by  the  record 
Indicate  to  ns  that  Bobert  was  the  party  who 
was  anxious  to  make  the  final  settlement  in 
order  that  his  commissions  might  be  -paid. 
He  had  folly  administered  upon  the  estate  in 
his  hands,  without  objection  or  criticism  so 
far  as  the  record  shows,  and  there  was  no 
motive  shown  upon  the  part  of  either  Robert 
or  Bryan  for  hurrying  the  final  settlement 
after  the  above  commissions  had  been  agreed 
upon  and  arrangements  made  to  pay  the 
same. 

We  therefore  rule  that  the  letters  which 
passed  between  Robert  and  Bryan,  of  date, 
May  6  and  7,  1900,  whm  considered  in  the 
light  of  aU  the  facts  In  the  case,  disclosed 
an  agreement  between  Bobert  and  Bryan  that 
the  former,  when  making  and  filing  his  final 
settlement,  should  receive  as  compensation 
and  be  allowed  as  a  credit  the  119,600.88 
heretofore  mentioned. 

[2]  II.  It  Is  contended  by  Tower  as  admin- 
istrator that  the  estate  of  Edward  S.  Robert 
is  not  entitled  to  the  above  credit  of  $19,509.- 
SS,  because  the  five  items  of  property  on 
which  said  commission  Is  based  were  not 
turned  over  to  Bryan  by  Robert  in  his  life- 
time, nor  was  any  final  settlement  ever  made 
by  him  prior  to  his  death. 

We  find  nothing  In  section  229,  B.  S.  1909, 
or  in  any  of  the  cases  cited,  which  precludes 
the  beneficiary  of  an  estate  and  the  executor 
from  agreeing  upon  the  value  of  certain 
items  of  the  estate  and  fixing  the  statutory 
rate  of  5  per  cent,  thereon  as  the  compensa- 
tion which  the  executor  shall  receive  when 
his  final  settlement  is  made.  Kenneth  Bryan 
and  E<dward  S.  Robert  were  both  competent 
to  contract  on  the  6th  and  7th  of  ^ay,  1909. 
They  had  the  right  to  agree  at  that  time  that 
the  five  items  of  property  mentioned  in  Itob- 
ert's  letter  were  of  the  value  of  $390,197.78, 
in  order  that  the  statutory  commission  of  6 
per  cent,  thereon  might  be  fixed  and  the  nec- 
essary funds  borrowed  by  Bobert  to  pay  the 
same.  Robert  was  not  attempting  to  collect 
either  more  or  less  than  the  commission  al- 
lowed by  law.  On  the  other  hand,  Bryan  did 
not  expect  his  wife's  estate  to  pay  either 
more  or  less  than  the  statutory  commission. 
The  probate  court  in  the  final  settlement 
would  be  compelled  to  ascertain  in  some  way 


the  value  of  the  Items  making  up  said  valua- 
tion of  $390,107.78,  and  we  know  of  no  good 
reason  for  holding  tliat  the  parties  in  inter- 
est might  not  agree  upon  such  valuation,  and 
the  statutory  commlsslOB  of  0  per  cent 
thereon,  as  the  amount  which  the  executor 
should  receive  when  the  final  settlement  was 
made.  Ladd  v.  Pigott,  215  Mo.  loc.  dt.  370, 
114  8.  W.  984 :  Browning  v.  Richardson,  186 
Mo.  361,  85  S.  W.  518;  In  re  Irwin's  Estate, 
123  Ma  App.  508,  100  S.  W.  565;  11  Am.  ft 
Eng.  Ency.  Law  (2d  Ed.)  p.  1303;  18  Cya 
1167;  Danner's  Appeal,  148  Pa.  159,  23  Atl. 
1067;  In  re  Estete  Hamilton,  29  Nova  Scotia, 
249;  In  re  Turfier's  Estate  (Sur.)  24  N.  Y. 
Snpp.  loc.  cit  98;  Bowker  v.  Fierce,  130 
Mass.  262;  Powell  v.  Foster's  Estate,  71  Vt 
loc.  cit  164,  44  Atl.  96;  Hubbell  v.  Ohnstead, 
36  Vt  619;  In  re  Estate  of  Mansfield,  80 
Iowa.  681,  46  N.  W.  66. 

It  does  not  appear  from  the  record  that 
Bryan  ever  called  upon  Robert  to  turn  over 
any  part  of  his  estate  which  remained  in  the 
hands  of  the  executor.  It  was  safe  in  the 
hands  of  the  latter,  and  Bryan  was  receiving 
the  dividends,  etc.,  from  said  property  as 
they  were  realized  by  the  executor.  The  es- 
tate had  been  fully  administered,  and  Bryan 
bad  nothing  to  lose  by  allowing  the  final  set- 
tlement to  be  postponed.  He  h^  agreed  with 
Bobert  upon  the  commissions  to  be  charged 
upon  said  five  items,  and  the  statute  fixed 
the  commission  at  5  per  cent,  on  the  distribu- 
tions which  had  already  been  made.  Upon 
the  return  of  Robert  from  Europe,  Kenneth 
Bryan  was  incapable  of  managing  his  own 
affairs,  and  Robert's  settlement  was  contin- 
ued indefinitely  at  the  request  of  Bryan's 
mother  and  his  brother-in-law,  on  account  of 
Bryan's  mental  condition. 

[3]  It  is  not  claimed  that  there  was  any 
willful  failure  upon  the  part  of  Bobert  to 
make  his  final  settlement  before  his  death, 
nor  has  the  estate  of  Mrs.  Bryan  suffered  any 
loss  by  reason  of  his  failure  to  do  so.  If 
Robert  had  been  alive  when  his  final  settle- 
ment was  filed,  and  Bryan  had  then  been 
capable  of  managing  his  affairs,  he  would 
have  been  estopped,  upon  the  record  in  this 
case,  from  contesting  the  right  of  Robert  to 
receive  a  credit  for  said  sum  of  $19,509.88; 
and,  as  the  administrator  de  bonis  non  rep- 
resents Bryan  as  the  principal  beneficiary 
of  the  Bryan  estate,  he  should  not  be  heard 
to  complain  of  that  which  his  beneficiary  did 
when  clothed  in  his  right  mind. 

On  the  record  before  us  we  hold,  that  Rob- 
ert's executors,  in  the  final  settlement  filed, 
are  entitled  to  the  credit  of  $19,509.88  here- 
tofore mentioned  and  allowed  by  the  trial 
court  as  of  the  date  of  said  final  settlement 

[4]  III.  It  Is  contended  by  the  adminis- 
trator that  Robert's  estate  is  not  entitled  to 
the  credit  of  $2,9ia33  claimed  by  the  exe- 
cutors of  Bobert  in  said  final  settlement,  and 
that  the  action  of  the  trial  court  in  exclud- 
ing same  should  be  afilrmed.  We  have  found 
heretofore  that  Bryan  and  Robert  agreed 
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that  fbe  Uttter's  6  per  cent,  commissions 
on  said  fire  Items  amounting  to  $19,609.88 
should  be  credited  to  Robert  wben  be  made 
bis  final  settlement  and  tprned  over  the 
property  In  bis  hands.  Although  the  parties 
as  between  themselves  had  agreed  upon  said 
credit  as  part  of  Robert's  6  per  cent  com- 
mission when  the  settlement  should  be  filed. 
It  does  not  follow  that  Robert  was  entitled 
to  have  said  credit  entered,  as  a  part  of  his 
commission,  on  the  date  when  the  money  was 
borrowed  from  the  bank.  If  Robert  had  made 
his  final  settlement  when  he  borrowed  the 
$19,509.88  from  the  bank,  and  had  turned 
over  the  property  in  his  hands  at  that  time, 
be  would  have  been  entitled,  as  of  that  date, 
to  the  credit  of  $19,509.88,  and  the  loan 
thereafter  would  have  become,  in  legal  effect, 
the  debt  of  the  Bryan  estate,  although  the 
money  was  borrowed  In  the  name  of  Robert. 
In  other  words,  under  the  circumstances  last 
mentioned,  the  Bryan  estate  would  be  pri- 
marily liable  for  both  the  principal  and  In- 
terest of  said  loan  from  the  bank.  On  the 
other  hand,  as  the  final  settlement  was  not 
filed  until  September  24,  1912,  and  the  prop- 
erty In  Robert's  hands  had  not  been  turned 
over  prior  to  said  date,  Robert's  estate  was 
only  entitled  to  have  said  credit  of  $19,509.88 
entered  as  of  the  date  of  final  settlement.  The 
$2,916.^  of  interest  paid  by  Robert  to  the 
bank,  was  due  from  him  personally,  as  he 
was  not  entitled  to  the  agreed  credit  supra 
until  final  settlement  was  made. 

Suppose  the  estate  of  Bryan  on  May  6  and 
7,  1909,  had  on  hands  $19,509.88,  and  Robert 
had  agreed  with  Bryan  to  borrow  the  same 
until  he  got  ready  to  make  his  final  settle- 
ment; would  it  be  contended  that  Robert's 
estate  would  be  entitled  to  a  credit  for  the 
interest  which  he  thus  paid?  We  think  riot, 
and  yet  that  is  the  practical  effect  of  the 
position  assumed  by  Robert's  executors  in 
this  action. 

We  therefore  hold  thdt  the  trial  court 
properly  excluded  from  said  final  settlement 
the  Item  of  Interest  paid  by  Robert,  amoun^ 
Ing  to  $2,916.33,  claimed  as  a  credit  therein. 

IV.  Upon  a  careful  consideration  of  the 
whole  case,  we  are  of  the  opinion  that  the 
final  Judgment  of  the  trial  court  is  correct, 
and  the  same  Is  accordingly  affirmed.  The 
costs  Incurred  in  the  cross-appeals  herein,  are 
apportioned  equally  between  the  Bryan  and 
Robert  estates  respectively;  and  the  same 
An  directed  to  be  certified  to  the  probate 
court  aforesaid  for  allowance  and  classifica- 
tion. 

BROWN,  O.,  concurs  as  to  paragraphs  1,  2, 
and  4,  and  in  result  stated  in  paragraph  3. 

On  Cross-Appeal. 

RAILBT,  O,  This  Is  a  cross-appeal  In 
the  original  case  numbered  18166,  entitled  in 
the  same  way,  from  a  Judgment  of  the  low- 


er court  in  refusing  to  allow  a  credit  to  the 
estate  of  Edward  S.  Robert  on  final  settle- 
ment for  interest  paid  by  said  Eklward  S. 
Robert  In  his  lifetime,  amounting  to  $2,916.33. 

The  parties  in  case  numbered  18166  supra, 
stipulated  that  but  one  set  of  the  abstract 
of  record  and  brleta  should  be  filed  in  said 
cause,  and  that  the  same  might  be  consider- 
ed as  including  the  case  numbered  18190 
supra. 

In  the  opinion  heretofore  dellreied  In  18- 
166  we  have  sustained  the  action  of  the  low- 
er court  In  excluding  from  said  final  settle- 
ment the  above  item  of  interest  amounting 
to  $2,916.33,  and  hence  the  Judgment  of  the 
trial  court  in  this  proceeding  Is  afllrmed. 

BROWN,  C,  Goncnra 

PER  OURIAH.    The  foregoing  opinion  of 
RAILQY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court    All  concur. 


GRANT  V.  KANSAS  CITY  SO€THERN  RY. 
CO.    (No.  18528.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec  1,  1916.     Motion  to  Modify  Judg- 
ment Overruled  Dec.  20,  1916.) 

1.  Afpeal  and  Ebbob  «=>1097(6)— Effxct  or 
Dkcision  on  Fobueb  Apfeaj>— Res  Anjtr- 

DICATA. 

In  an  administratrix'B  action  against  a  rail- 
road for  death  ot  its  servant,  the  dedston  tl 
the  Court  of  Appeals  rendered  on  former  appeal 
was  not  res  adjudicata  on  appeal  to  the  Supreme 
Court  of  the  question  of  the  sufBcien<7  of  the 
evidence  on  a  second  trial  to  sustain  the  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4365;  Dec.  Dig.  «=> 
10e7(i).] 

2.  Death  «=>58(1)  —  Injitkibs  to  Servant 
Rksultino   in    Death— Absrnce    or   E?t«- 

WrTNESS — PBEStJMPTION    OF    DUE    CABX. 

In  an  action  for  death  of  a  servant,  where 
no  one  saw  the  accident,  and  no  eyewitness  tes- 
tified on  the  subject,  the  law  presomes  that  at 
the  time  of  the  injury  the  aervant  was  exercis- 
ing due  care  for  his  own  safety. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §8  76,  76,  78;   Dec.  Dig.  «=»58(1).] 

8.  Mastsb  and  Skbvant  «s»276(2>— Injitbus 
TO   Sbbvant— Mannbb  or  Occubbenck  or 
Accident— ScFFiciENCT  or  Evidencb. 
In  an  action  against  a  railroad  for  death  of 

its  servant,  evidence  as  to  how  the  accident  o^ 

curred   held  insufficient  to  sustain  verdict  for 

plaintiff. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  H  951,  959 ;   Dec.  Dig.  «=» 

276(2).] 

Appeal  from  Circuit  Court  Jaduon  Goon- 
ty;  Thomas  J.  Seehom,  Judge. 

Suit  by  Nina  E.  Qrant  admlnlstratrlz,  etc 
against  the  Kansas  City  Southern  Railway 
Company.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.  Judgment  reversed,  and 
Judgment  rendered  for  defendant 
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The  widow  of  Arthnr  Grant  and  the  ad- 
ministratrix of  his  estate  brought  this  suit 
in  the  circuit  court  of  Jackson  county  against 
the  defendant  to  recorer  the  som  of  ^0,000, 
damages  for  the  alleged  negligent  killing  of 
her  husband.  She  had  Judgment  below  for 
that  Bom,  and  the  defendant  appealed  the 
caoae  to  this  conrt  This  is  the  second  ap- 
peal. The  first  was  taken  to  the  Kansas  City 
Ck>art  of  Appeals,  and  the  opinion  Is  reported 
in  172  Mo.  App.  334,  157  S.  W.  1016.  At 
the  first  trial,  the  circuit  court  sustained  a 
demurrer  to  the  plaintiff's  evidence,  and  ren- 
dered Judgment  for  the  defendant.  Upon  ap- 
peal the  Judgment  of  the  trial  court  was  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

The  injury  occurred  in  the  state  of  Arkan- 
sas, and  the  original  petition  counted  ap<Mi 
common-law  negligence  and  a  statute  of  that 
state.  Upon  the  cause  being  remanded  to 
the  circuit  court  an  amended  petitioh  was 
filed  eliminating  the  statutory  ground  and  in- 
creasing the  claim  of  damages  to  the  sum  of 
$10,000. 

The  main  facts  of  the  case  are  clearly  and 
tersely  stated  by  Judge  Ellison  in  the  fol- 
lowing language: 

"Plaintiff  is  the  administratrix  of  the  estate 
of  Arthur  Grant,  who  was  fatally  injured  by  be- 
ing run  oyer  by  one  of  defendants  trains  at 
Mena,  Ark.,  which  die  charges  was  caused  by 
the  absence  of  an  Iron  handhold'  on  the  end 
of  the  tender  of  the  engine.  Deceased  was  in 
the  employ  of  defendant  as  head  brakeman  on 
a  freight  train.  The  train  had  left  a  point 
60  miles  south  and  had  arrived  at  Mena,  where 
the  entwine  and  crew  were  to  be  changed,  and 
the  tram  be  taken  thence  on  north  by  another 
engine  and  crew.  When  the  train  arrived  at 
Mena  a  freight  train,  also  bound  north,  was 
standing  in  on  the  siding,  which  made  it  neces- 
sary tliat  the  train  involved  in  this  controversy 
stand  on  the  main  track  just  below  the  switch ; 
the  engine  being  perhaps  150  feet  from  the  rear 
of  the  other  train.  There  each  stood  for  near 
an  hour,  waiting  for  a  south-bound  passenger 
train  to  arrive.  When  the  latter  tram  got  in, 
the  freight  train  standing  on  the  siding  began 
to  move  out,  making  room  for  the  train  in  con- 
troversy to  move  in  and  clear  the  main  tVack 
so  the  passenger  cou}d  pass  on  its  way.  It  did 
immediately  begin  to  move,  following  closely  on 
the  outgoing  train,  but  intending  to  stop  at  the 
upper  end  of  the  siding,  where  the  engine  would 
be  detached  and  a  fresh  one  and  new  crew  sub- 
stituted. It  was  deceased's  duty  as  head  brake- 
man  to  be  on  the  front  end  of  the  car  next  to 
the  engine  while  approaching  or  moving  through 
a  station.  Presumably  during  the  long  wait  he 
had  left  the  train,  intending  to  board  it  as  it 
started  into  the  siding.  At  any  rate,  as  the 
train  began  to  move  forward,  the  engineer 
(plaintiff's  witness)  saw  him  about  150  feet  up 
the  track  walking  back  towards  the  engine  on 
the  east  side  of  Die  track.  He  walked  by  the 
engine  as  it  moved  on  at  about  3  miles  an 
hour.  He  had  bis  lantern,  and  was  last  seen 
by  the  engineer  when  opposite  the  rear  end  of 
the  tender  and  about  4  feet  east  of  it.  There 
was  a  step  at  the  rear  end  of  the  tender,  and 
there  had  been  above  it  an  iron  'handhold.' 
With  the  aid  of  these  one  could  climb  on  top 
of  the  tender.  So  there  was  a  'ladder*  at  one 
or  the  other  end  of  the  car  next  to  the  tender. 
But  at  this  time  the  handhold  was  not  there, 
and  there  was  evidence  tending  to  show  that  it 
had  been  missing  several  days.    The  train,  wliicfa 


was  near  a  quarter  of  a  mile  in  length,  went 
on  into  the  siding,  stopping  with  the  engine 
up  at  the  upper  end.  Deceased  was  found  ly- 
ing by  the  side  of  the  track  near  where  last 
seen,  with  his  arm  about  crushed  off,  so  that  it 
was  amputated,  and  from  the  effect  of  which  he 
died  in  24  hours.  He  being  dead,  and,  there 
being  no  eyewitnesses,  the  engineer  being  the 
last  one  to  see  him  before  the  catastrophe,  the 
question  to  be  determined,  if  possible,  is  what 
caused  his  injury  and  what  part  in  its  happen- 
ing did  he  himself  take?  The  theory  of  plain- 
tiff is,  and  her  case  depends  upon  its  correctness 
and  the  proof  of  it,  that  in  the  dark  he  did  not 
see  the  absence  of  the  handhold,  and  in  reach- 
ing for  it,  at  the  same  time  attempting  to  put 
his  foot  on  the  step,  he  stumbled  and  tell  with 
his  arm  under  the  car.  Whatever  tendency 
there  was  in  the  testimony  of  the  engineer,  was 
to  disprove  this ;  for  he  last  saw  him  opposite 
the  handhold  and  4  feet  to  the  east  walking 
away,  and  to  reach  it  he  would  have  to  turn  and 
run  back." 

The  evidence  introduced  at  the  second  trial 
differed  but  little  from  that  of  the  first.  The 
defendant  introduced  no  evidence  at  eiUier 
trial. 

For  the  purpose  trf  clarifying  plaintiff's 
theory  of  the  case,  I  will  state  some  parts  of 
the  evidence  which  is  largely  taken  from 
counsel's  statement  of  the  case: 

Finally,  the  train  ahead  started  up,  and  at 
the  same  time  some  one  on  the  rear  end  of  it 
gave  the  engineer  of  Grant's  train  a  "mooch" 
signal,  meaning  to  follow  it  carpfuUy,  and  come 
in  on  the  stock  track.  McDougal  says:  "Q. 
Did  yon  get  a  signal  from  the  other  train  to 
start  i  A.  Yes,  sir ;  the  man  on  the  rear  end 
of  the  caboose  gave  us  what  we  term  a  mooch 
signal,  or  follow  him  along  there  carefully. 
Q.  That  was  the  man  on  the  rear  end  of  the 
train  that  bad  been  occupying  the  stock  track? 
A.  Yes,  sir."  Thereupon  Grant's  train  started 
UD,  carefully  following  the  train  ahead  in  onto 
the  siding,  going  no  faster  than'  a  man  would 
walk. 

At  the  time  Grant's  train  thus  started  north- 
ward be  was  on  the  ground  on  the  east  side  of 
his  train.  It  was  his  duty  as  head  brakeman 
to  see  that  the  switches  ahead  of  his  train  were 
lined  up.  The  derail  switch  was  always  left 
open,  except  when  a  train  was  about  to  come 
in  on  the  siding  as  his  train  was  then  doing. 
Knowing  this,  Grant  ran  ahead  and  crossed  the 
track  in  front  of  his  engine  from  left  to  right, 
traveling  northeastward  to  the  derail  for  the 
evident  purpose  of  seeing  that  it  was  lined  up. 
He  crossed  the  track  in  this  manner,  went  to 
the  derail,  stooped  down  with  his  lantern,  ex- 
amined the  derail,  signaled  his  engine  to  come 
on,  and  stepped  eastward  to  allow  it  to  pass, 
all  of  which  wad  done  after  the  engine  had 
started  moving  in  on  the  stock  track.  "Q.  So 
as  Grant  ran  on  ahead  of  your  engine  your  en- 
gine was  moving  northward,  covering  that  space, 
which  was  no  greater  than  from  where  you  are 
and  the  wall,  and  he  cut  in  ahead  of  your  en- 
gine in  that  space?  A.  Yes,  sir.  Q.  And  all 
that  time  you  were  shortening  that  distance? 
A.  Yes,  sir;  after  he  looked  at  the  rail,  he 
turned  around  and  gave  me  a  signal  to  come 
on."  At  the  time  he  thus  signaled  he  was  on 
the  right-hand  or  east  side  of  the  track.  As 
the  encine  advanced  toward  it  on  the  east  side, 
the  engineer  at  first  thought  he.  was  going  to 
get  onto  the  gangway  between  the  engine  and 
the  tank.  It  was  his  duty  to  get  on  and  ride 
northward  the  few  car  lengths  that  remained 
for  the  train  to  travel  before  being  brought  to 
a  standstill,  and  then  to  cut  the  tank  loose 
from  the  train  after  the  train  had  been  brought 
in  upon  the  siding  so  that  its  rear  was  clear 
of  the  main  line.  "Q.  Whose  business  was  !t 
to  detach  the  engine,  after  you  got  up  there? 
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A.  The-  head  brakeman.  Q.  Grant?  A.  Yes, 
air..  •  •  •  Q.  In  detaching  one  of  theae 
engines — this  engine  No.  481 — was  there  some 
sort  of  a  crank  on  it  by  which  the  pins  are 
lifted?  A.  What  they  call  a  pin  Uft.  Q.  Is 
that  lift  at  the  side  of  the  engine?  A.  Tes,  sir. 
Q.  So  a  man,  in  order  to  detach  the  engine, 
would  stand  down  here  at  the  corner  of  the 
tank,  would  he  (showing  witness  Elzhibit  G)? 
A.  Yes,  sir.  Q.  Speaking  of  detaching  the  en- 
gine, you  mean  to  detach  the  engine  tank  from 
the  next  car  behind  it?  A.  Yea,  sir:  from  the 
train." 

Grant  did  not  get  on  the  gangway,  but  allow- 
ed it  to  pass  him,  and  continued  south  alongside 
the  tank,  toward  Its  rear  end,  in  a  crouching  or 
stooping  attitude.  The  engineer  testifies  that 
Grant  continued  southward  to  a  point  opposite 
the  rear  corner  of  the  tank  where  'this  grah- 
iron  was  oS.  This  is  the  last  that  the  engineer 
or  any  one  else  who  testified  saw  of  him  until 
after  he  was  hurt. 

Although  McDoa^al  says  Grant  was  then 
slightly  east  of  the  line  of  the  tank,  he  does  not 
testify  to  the  distance  positively.  He  says: 
"About  4  feet  out,  as  near  as  I  could  judge, 
from  the  engine."  "He  was  out  from  it  a  little 
distance,  still  going  south."  In  no  place  in  his 
testimony  does  he  estimate  with  greater  posi- 
tiveness  this  eastern  distance.  "Q.  Did  you 
see  him  make  an  effort  at  all  to  get  onto  the 
tender?  A.  No;  he  was  walking  rather  fast 
in  a  stooping  position."  Afterward  he  changes 
this  and  denies  that  he  ever  said  that  Grant 
was  walking  rapidly.  "Q.  Well,  at  any  rate, 
be  started  immediately,  and  bad  walked  at  a 
rapid  pace  southward,  until  you  did  last  see 
him,  Is  that  true?  A.  I  don't  understand  what 
you  are  getting  at.  Q.  It  does  not  concern 
you  what  I  am  getting  at.  A.  I  didn't  say  he 
walked  rapidly.  I  said  he  walked  along  at  a 
good  gait ;  that  is  not  rapidly."  "Q.  Did  be 
walk  as  much  as  a  car  length  south  of  tbe  de- 
rail, before  you  last  saw  him?  A.  I  couldn't 
tell  you.  Q.  Did  he  walk  as  much  as  two  car 
lengths  south  of  the  derail,  when  you  last  saw 
him?  A.  I  couldn't  tell  you.  Q.  It  might  have 
been  more  or  less  than  that?  A.  Yes,  sir.  Q. 
He  might  have  been  right  at  the  derail,  when 
you  last  saw  him,  might  he  not?  A.  Be  was 
south  of  the  derail.  9-  ^t^  he  more  than  10 
feet  south  of  the  derail;  would  you  be  uble  to 
say?  A.  I  couldn't  tell  you.  Q.  Then  it  might 
have  been  as  short  a  distance  as  ten  feet?  A. 
I  could  not  tell  you ;  I  would  not  be  positive." 
McDougal  does  not  say  he  noticed  Grant's  move- 
ments closely  after  the  gangway  passed  him. 
"Q.  Tour  attention  was  divided,  because  you 
bad  business  ahead?  A.  Yes,  sir.  Q.  You 
were  not  paying  very  much  attention  to  Grant, 
were  you;  your  business  was  ahead,  was  it  not? 
A.  I  paid  all  the  attention  I  could  to  him.  Q. 
Yes ;  but  you  couldn't,  by  watching  this  freight 
train  ahead,  could  you?  A.  Certainly  not, 
after  I  bad  passed  bim.  Q.  I  want  to  ask  you 
if  this  question  was  not  asked  of  yon  on  the 
former  trial  of  the  case:  'Q.  Tbe  question  is 
this:  Didn't  you  keep  your  eyes  on  thp  train 
ahead  of  you  from  the  time  that  you  started 
your  engine  northward,  except  the  glances  you 
gave  at  Grant  as  your  engine  pass^  him?'  to 
which  you  answer:  'A.  With  the  eicention  of 
momentary  glances  that  I  gave  him.'    Was  that 

fuestlon  asked  and  answer  given?    A.  Yes,  sir, 
turned  my  head  first  one  way  and  then  an- 
other." 

Mrs.  Grant  testified  that  tbe  day  after  her 
husband's  funeral  she  went  to  the  place  where 
he  was  injured,  and  there  saw  the  nlood  stains 
and  the  fragments  of  the  lantern  still  upon  the 
ties.  She  wag  asked:  "Q.  How  far  south  of 
the  derail  were  these  blood  stains?  A.  Where 
it  caught  him,  where  be  fell  in  there,  just  about 
as  far  as  from  here  to  that  post,  10  feet.  Q. 
South  of  the  derail?  A  Yes,  sir.  I  picked  up 
some  pieces  of  his  lantern  with  blood  on  them. 
■^       ^  blood  was  on  the  ties?    A.  Yes,  air; 


and  on  the  inside;  seems  as  tltou^  he  ha.d  ei- 
ther drug  himself;  the  blood  went  along 'that 
way.  Q.  There  was  a  trail  from  that  spot 
eastward,  and  down  from  the  bank?  A.  Yes, 
sir :  he  bad  drug  himaelf  away  from  the  track. 
Q.  In  a  southeasterly  direction?  A.  Yes,  sir; 
a  puddle  right  where  he  had  laid  when  he  was 
holding  his  arm  like  that  (indicating)." 

All  this  occurred  before  daylight,  while  it 
was  so  dark  that  the  train  ahead  was  still  us- 
in^  its  hind  lipihts,  and  Grant,  to  examine  the 
switch,  used  his  lantern. 

Whatever  McDougal  saw  of  Grant  after  the 
gangway  passed  him  was  only  a  hasty  backward 
glance  along  the  side  of  the  tank,  unaided  by 
the  headlight  or  any  other  Ught,  except  jioasibly 
that  of  Grant's  lantern. 

J.  W.  Thrasher  testified  that  be  lived  on  tbe 
east  side  of  tbe  railroad,  the  closest  house  to 
the  track  at  that  point,  being  a  distance  of 
about  80  yards.  He  had  been  up  all  night  with 
a  sick  rdative,  and  had  just  returnml  home 
and  entered  his  house  and  had  not  taken  off  his 
clothes.  As  he  stepped  inside  tbe  door,  the 
train  was  passing  along  in  front  of  his  bouse, 
and  while  it  was  passing  he  beard  Grant's  cries. 
Asked  when  he  heard  Uie  shouting  with  refer- 
ence to  the  time  the  train  was  passing,  he  said: 
"He  h'ollered  during  tbe  time  the  train  paraed. 
•  •  •  Q.  Was  the  train  which  you  saw  jtass- 
ing  when  you  first  heard  the  scream  a  freight 
train  or  a  passenger  train?  A.  It  was  a 
freight  train.  Q.  Which  way  was  it  going? 
A.  Going  north.  Q.  On  what  track?  A. 
Stock  track."  Thrasher  immediately  went  to 
the  track,  and  there  he  found  Grant.  When 
Thrasher  reached  the  track,  he  found  Grant 
near  the  ends  of  the  ties  at  the  foot  of  tbe 
embankment  on  tbe  east  side,  about  10  feet  from 
the  east  rail.  Some  other  person,  whom  Thrash- 
er did  not  know,  who  was  not  produced  as  a 
witness,  and  who  has  not  been  identified  in  the 
testimony  further  than  that  he  was  some  brake- 
man,  came  up  at  the  same  time  Thrasher  reach- 
ed Grant.  Grant's  position  when  Thrasher 
reached  bim  was,  as  Thrasher  thinks,  about 
two  rail  lengths  or  60  feet  southeast  of  tbe  de- 
rail. Grant  bad  dragged  himself  from  near  the 
derail,  where  he  was  injured,  southward  and 
eastward  to  tbe  point  where  Thrasher  found 
bim.  When  Thrasher  reached  him,  he  noticed 
Grant's  lantern,  smashed  but  still  burning,  some- 
where between  Grant  and  the  track,  he  rather 
thinks  it  was  up  on  tbe  ends  of  the  ties,  but 
cannot  say  whether  it  was  inside  or  outside  of 
the  rail,  nor  locate  the  lantern  or  its  fragments 
definitely. 

Grant  8  injured  arm  was  amputated  at  once 
by  a  surgeon,  but  his  injuries  were  so  severe 
that.be  lived  only  about  18  hours,  and  died  at 
about  11  o'clock  the  night  of  the  day  he  was 
injured,  August  15,  1907.  • 

Defendants  car  inspector,  Monroe,  testified 
that,  although  he  did  not  inspect  the  engine  or 
tender,  their  inspection  was  not  in  the  line  of 
his  duties,  he  did  inspect  the  cars  of  Grant's 
train,  and  that  there  was  nothing  wrong  with 
the  handholds  on  any  of  them,  or  anything 
wrong  with  any  of  the  equipment  of  the  cars; 
that  all  were  in  perfect  order.  This  is  con- 
firmed by  the  engineer. 

There  was  nothing  in  the  handling  of  the  train 
to  cause  the  injury,  no  Jar,  and  from  the  time 
tbe  train  started  in  on  the  siding  until  it  came 
to  a  stop  with  the  engine  at  the  north  end,  a 
distance  of  25  or  30  car  lengths,  it  ran  very  slow- 
ly, about  as  fast  as  a  man  would  walk,  and  the 
train  "just  moved  slowly  and  regularly  right 
up  there  and  came  to  a  stop  ap  the  proper 
place."  "Q.  Mo  jerk,  jar,  colUsion,  derailment, 
or  any  unusual  accident?  A.  No,  sir.  Q.  Just 
a  slow  running  of  the  train?  A.  Yes,  sir.  Q. 
When  you  got  up  to  the  stopping  point  and 
stopped  your  engine,  had  you  missed  Grant? 
A.  I  never  missed  him  until  then.  Q.  Yon 
didn't  miss  him  until  ^ou  brought  your  engine 
to  a  stop?    A.  I^.  »r^    Q.  You  didn't  know 
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anTthiiig  had  happened?  A.  Some  one  oime 
ranning  up  and  said  one  of  the  boys  was  hurt. 
Q.  That  was  after_you  brought  your  engine  to 
a  standstill?  A.  Yes,  sir.  Q.  That  was  the 
erst  time  yon  had  missed  Grant?  A.  Yes,  sir." 
The  foregoing  statement  of  the  substance 
of  plaintiff's  evidence,  and  upon  which  she 
relies  for  a  recovery,  is  as  strong  or  stron- 
ger than  the  record  warrants — colored  some- 
what, to  say  the  least,  In  her  favor. 

Cyrus  Crane,  George  J.  Mersereau,  Samuel 
W.  Sawyer,  and  Hugh  E.  Martin,  all  of  Kan- 
sas City,  for  appellant  E.  H.  Gamble,  of 
Kansas  City,  for  respondent. 

WOODSON.  J.  (after  stating  the  facts  as 
above).  I.  The  chief  contention  of  counsel 
for  the  defendant  Is  that  the  evidence  intro- 
duced is  not  sufficient  to  sustain  the  verdict 
of  the  Jury,  and  for  that  reason  the  Judg- 
ment should  be  reversed.  In  response  to 
this  contention  we  are  met  with  the  sugges- 
tion of  counsel  for  the  plaintiff  that  the  de- 
cision of  the  CoiuTt  of  Appeals  rendered  upon 
the  former  appeal  Is  res  adjndicata  of  that 
question,  the  law  of  the  case,  and  not  subject 
to  review  by  this  court  on  this  appeal.  In 
reply  to  that  suggestion  we  are  cited  to  tlie 
cases  of  ^ennessy  v.  Bavarian  Brewing  Co., 
145  Mo.  104,  loc.  cit  US,  46  S.  W.  966,  41  L. 
R.  A.  385,  68  Am.  St.  R^.  664,  and  Paddock 
V.  Mo.  Pac.  By.  Co.,  166  Mo.  626,  loc.  dt.  634, 
66  S.  W.  453. 

[1]  The  ruling  announced  In  those  cases  is 
a  complete  refutation  of  plaintiff's  sugges- 
tion.    In  the  former  this  court  said: 

"The  contention  that  the  decision  of  the  Kan- 
sas City  Court  of  Appeals  is  res  adjudicata  and 
binding  upon  this  court  is  untenable.  The  cas- 
es cited  by  the  learned  counsel  apply  only  where 
the  second  appeal  is  taken  to  the  same  court 
that  formerly  decided  the  case.  This  court  has 
not  decided  this  case  before,  and  the  decision  of 
the  Kansas  City  Court  of  Appeals  is  not  bind- 
ing CD  this  court." 

The  latter  is  to  the  same  effect 

Having  removed  this  obstruction  from  our 
line  of  progress  we  will  proceed  to  consider 
the  evidence  relied  ui>o&  to  sustain  the  ver- 
dict of  the  Jury. 

[2]  In  the  first  place.  It  must  be  borne  In 
mind  tlint  no  one  saw  the  accident  which  re- 
sulted in  the  Injury  and  death  of  Arthur 
Grant;  no  eyewitness  testifled  upon  that 
subject.  Under  that  state  of  facts,  the  law 
presumes  that  at  the  time  of  his  injury  the 
deceased  was  exercising  due  care  for  his  own 
safety ;  and  there  Is  nothing  to  the  contrary 
In  the  doctrine  announced  in  the  case  dted 
by  counsel  for  defendant,  of  which  the  case 
of  Moberly  v.  Railroad,  98  Mo.  183,  11  S.  W. 
569,  is  a  sample.  That  doctrine  only  applies 
where  there  Is  evidence  tending  to  prove  con- 
tributory negligence  on  the  part  of  the  de- 
ceased, which  Is  absent  in  the  case  at  bar. 

Counsel  for  plaintiff  frankly  states  that  his 
case  is  made  if  at  all,  by  inferences  drawn 
from  the  facts  stated,  and  drcnmstantlal  evl- 
dence  introduced.    Now  what  are  those  facts. 


inferences,  and  circumstances  that  counsel 
rely  upon  to  Justify  this  verdict  and  Judg- 
ment? In  brief  they  are  these:  It  was  the 
duty  of  the  deceased  to  uncouple  the  engine 
from  the  train,  which,  under  the  rules  and 
customs  of  the  defendant  entitled  him  to 
ride  on  certain  parts  of  the  engine  and  cars, 
especially  the  "gangway  between  the  engine 
and  tank";  that  the  handhold  on  the  rear 
end  Of  the  tender  was  broken  off,  and  had 
been  off  for  several  days,  but  the  evldoice 
fails  to  show  that  deceased  knew  that  tact; 
that  after  he  had  examined  the  derailing 
switch,  and  after  his  train  had  started  north 
on  the  stock  track,  he  was  seen  by  the  en- 
gineer, walking  south  on  the  east  side  of 
the  track,  meeting  the  engine;  that  as  the 
engine  moved  on  northward  it  passed  the  de- 
ceased, and  the  engineer  thought  he  was 
going  to  get  on  the  gangway  and  ride  to  the 
north  end  of  the  yards  in  order  to  imcouple 
the  engine  from  the  train ;  that  the  last  time. 
the  deceased  was  seen  before  his  injury  was 
by  the  engineer,  and  he  was  then  (quoting 
the  engineer)  "right  even  with  the  back  end 
of  my  tank,  about  four  feet  out,  as  I  oould 
Judge,  from  the  engine,  •  •  •  and  was 
still  walking  south,"  and  he  showed  no  indi- 
cation of  attempting  to  mount  the  rear  end 
of  the  tender,  but  was  still  walking  south  at 
a  good  gsUt,  stooping  down,  and  still  headed 
directly  south  alongside  the  train. 

No  one  saw  deceased  again  until  the  train 
had  run  about  1,000  feet  when  he  was  dis- 
covered at  the  bottom  of  an  embankment  10 
feet  from  the  track,  with  his  arm  crashed; 
and  after  the  injury  was  sustained  blood 
was  found  on  the  ties  and  rail  near  where 
the  engineer  last  saw  the  deceased. 

The  theory  of  counsel  for  plaintiff  Is  that 
the  deceased  attempted  to  step  on  the  gang- 
way mentioned  at  the  rear  of  the  tender, 
and  grabbed  for  the  handhold.  It  being  off, 
he  stumbled  and  fell  between  the  tender  and 
the  following  car,  which  ran  over  and  crush- 
ed his  arm.  The  Court  of  Appeals  took  the 
same  theory  of  the  case,  and  in  discussing 
this  question  that  court  on  page  342  said: 

"The  troublesome  point  is:  Did  he  receive  it 
while  attempting  to  get  on  the  tender  with  the 
missing  handhold,  or  the  next  car  with  an  out- 
side ladder?— defendant  being  liable  in  the  for- 
mer instance,  and  not  liable  in  the  latter.  We 
must  presume  him  to  have  been  in  the  exercise 
of  ormnary  care;  and  a  jury  could  well  con- 
clude that  if,  vdth  his  ezpenenee,  he  had  at- 
tempted the  car  with  the  latter  in  good  order, 
he  would  not  have  fallen,  and  that  therefore  he 
in  all  reasonable  probability  was  trying  to  get 
upon  the  tender." 

The  trouble  with  that  theory  is  that  there 
is  not  a  scintilla  of  evidence  tending  to  show 
that  the  deceased  ever  attempted  to  get  on 
either  the  tender  or  the  car  following  it 
much  less  by  means  of  the  missing  handhold 
or  the  ladder  mentioned.  It  might  with 
equal  plausibility  be  contended  that  the 
plaintiff  stumbled  and  felt  over  the  large  - 
cinders,  some  as  large  as  a  man's  hat  oiAc 
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two-gallon  bu<Aet,  which  were  strewn  along 
the  side  of  the  track.  In  other  words,  there 
is  no  eridence  whatever,  direct  or  inferential, 
which  tends  to  show  what  was  the  real  cause 
of  the  Injury.  While  It  Is  true  the  deceased 
might  have  been  Injured  In  the  manner  stat- 
ed, yet  there  ia  no  evidence  preserved  in  this 
record  tending  to  show  that  fact. 

[3]  No  falivmlnded,  disinterested  person 
can  read  this  record  and  determine  there- 
from how  deceased  was  hurt.  It  will  not  do 
to  conjecture  or  guess  as  to  what  caused  it. 
The  law  upon  that  subject  is  well  settled  by 
the  following  cases:  McGrath  v.  Transit  Co., 
197  Mo.  loc.  dt  104,  94  S.  W.  872;  C!oln  v. 
Talge  Lounge  Co.,  222  Mo.  488,  121  S.  W.  1, 
25  L.  R.  A.  (N.  S.)  1179,  17  Ann.  Cas.  888; 
Kane  v.  Railway,  251  Mo.  18,  157  S.  W.  644 ; 
Allen  V.  St  L.  &  Southwestern  Ry.  Co.,  189 
Mo.  App.  272,  176  S.  W.  297;  Hartman  y. 
Railway,  261  Mo.  282,  168  S.  W.  1143;  Trigg 
V.  Land  Co.,  187  Mo.  227,  86  S.  W.  222. 

This  view  of  the  case  renders  It  unneces- 
sary to  notice  the  other  errors  assigned. 

For  the  reason  stated,  the  Judgment  of  the 
circuit  court  is  reversed,  and  Judgment  is 
here  rendered  for  the  defendant  All  con- 
cur. 


MeQUITTY   v.   STECKDAUB.     (No.  18602.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1916.  Motion  to  Modify  Judgment 
Overruled  Dec.  20,  1916.  Motion  to  Transfer 
to  Court  in  Banc  Overruled  Jan.  2,  1917.) 

1.  JuDOMEiTT  9s»194— RxNDinoif— Sepabate 
Counts. 

Under  Rev.  St  1909,  |  1971,  providing  that 
the  judgment  upon  each  separate  finding  shall 
await  the  trial  of  all  the  Issues,  and  section 
2097,  providing  that  only  one  final  jndgment 
shall  be  given  in  the  action,  the  court  cannot 
give  judgment  on  a  count  in  the  petition  for 
ejectment  before  determining  the  issues  on  an- 
other count  to  establish  plaintiff's  equitable  title. 
[Ed.  Note. — For  other  coses,  see  Judgment 
Cent  Dig.  S{  854-856;    Dec  Dig.  «=>194.] 

2.  E^TJiTT  «=>427(3)— Pbaykb— Generai.  Re- 
lief. 

Where  a  petition  in  equity  contains  a  prayer 
for  general  relief,  the  plaintiff  is  entitled  to  any 
relief  within  the  scope  of  the  pleading  which  is 
sustained  by  the  evidence,  though  not  entitled  to 
the  special  relief  prayed  for. 

[Ed.  Note.— For  other  cases,  see  B>|ulty,  Cent 
Dig.  U  1009-1014;    Dec.  Dig.  «=»427(3).] 

3.  JuooMBRT  *=»252(5)— Prateb  fob  Reuef. 

Where  plaintiff  bad  previously  recovered 
judgment  on  her  contract  of  purchase  against 
the  heirs  of  the  vendor,  and  later  brought  suit 
against  the  grantee  of  the  heirs  under  a  con- 
veyance of  that  land  and  other  land  who  had  no- 
tice of  plaintiff's  claim,  in  which  action  plain- 
tiff prayed  for  a  reformation  of  the  deed  to  that 
grantee  so  as  to  exclude  the  land  and  for  general 
relief,  the  court  should  enter  a  decree  vesting  the 
title  in  her  under  the  prayer  for  general  relief, 
though  it  could  not  grant  the  reformation  of  the 
deed  for  want  of  proper  parties. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
.  Cent  Dig.  i  441;   Dec.  Dig.  «=!>252(5).) 


4.  Vendob  ANn  Pttbchabbb  4»240  —  Rkmk- 

niES  OF  PUBCRASKB— StTIT  AOAHtST  StTBBB- 
417BNT  GBANTEB  —  PLBADINO  —  iRROCEITt 
PUBCHASEB. 

A  subsequent  grantee  from  one  who  bad 
contracted  to  sell  to  another  must  plead  in  a 
suit  by  the  prior  purchaser  tha{  he  was  an  in- 
nocent purchaser  for  value  before  he  can  rely  on 
that  defense. 

[Ed.  Note. — For  other  cases,  see  Yendor  and 
Purchaser,  Cent  Dig.  §{  601,  602;  Dec.  Dig. 
<S=>240.] 

6.  QuiETiNO  TnXB  «»30(3)— Stnr  Aqaost 

Subsequent  Gbantee— Pabties. 
In  a  suit  against  a  subsequent  grantee  with 
notice  to  have  the  title  vested  in  plaintiff  under 
her  prior  contract  for  purchase,  only  the  subse- 
quent grantee  need  be  made  defendant 

[Ed.  Note. — For  other  cases,  see  Qnieting  Ti- 
de, Out  Dig.  t  66;  Dec.  Dig.  i8e330(3).] 

6.   EjECTIflENT    «=>18— RiOHT   OF  AOTIOH — EiQ- 

uitable  Title. 

Ejectment,  though  a  possessory  action,  is  a 

legal  action,  and  can  only  be  mamtained  on  a 

showing  of  existing  legal  titie  in  the  plaintiff, 

or  a  legally  devised  title  from  a  common  aoutoe: 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  {§  56-58;  Dec.  Dig.  «=>13.] 

Appeal  from  Circuit  Court  Boone  Ooonty: 
David  H.  Harris,  Judge. 

Action  by  Harriett  McQultty  against  D. 
C.  Steckdanb,  in  which  the  petition  contained 
a  count  in  equity  to  have  plaintiff  declared 
the  bolder  of  the  legal  tiUe  to  a  tract  of 
land  onder  a  contract  for  Its  pnrduse  and  a 
connt  in  ejectment  to  recover  possession  of 
the  land.  Separate  Judgments  for  plaintiff 
on  the  second  count  in  conformity  with  a 
verdict  for  the  defendant  on  the  first  count 
for  want  of  necessary  parties,  and  defendant 
appeals  from  the  Judgment  on  the  second 
count  Reversed  and  remanded,  with  direc- 
tions. 

E.  W.  Hinton,  of  (Chicago,  III.,  and  N.  T. 
Gentry,  of  Columbia,  for  appellant  J.  L. 
Stephens  and  H.  A.°  Collier,  both  of  Columbia, 
for  respondent 

BOND,  J.  I.  This  is  an  action  In  two 
counts  for  the  recovery  of  real  property;  the 
first  in  the  nature  of  a  suit  in  equity,  alleg- 
ing that  the  plaintiff  was  the  equitable  owner 
of  the  40-acre  tract  of  land  in  controversy 
by  virtue  of  a  contract  with  W.  B.  Wilhite, 
since  deceased,  who  owned  the  property  at 
the  time  of  his  death  on  October  7,  1905;  that 
in  January,  1906,  plaintiff  sued  th^  admin- 
istrators of  W.  R.  Wilhite,  and  in  February, 
1906,  obtained  a  decree  vesting  title  in  her. 
which  was  reversed  by  the  Supreme  Coart  in 
March,  1909  (McQultty  v.  Wilhite,  218  Mo. 
586,  117  S.  W.  730,  131  Am.  St  Rep.  561), 
because  the  heirs  of  said  Wilhite  were  not 
made  parties ;  that  prior  to  that  time,  to  wit 
November,  1906,  one  of  the  heirs  of  said  Wil- 
hite, having  acquired  the  interests  of  the  oth- 
er heirs,  conveyed  the  40  acres  of  land  in 
dispute  to  the  defendant,  Steckdaub,  who 
took  with  full  notice  of  plalntiflTs  claim  of 
title ;  that  in  1909,  after  the  reversal  of  her 
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jDdgment  against  the  admlniatrators,  the 
plaintiff  brought  salt  for  apedflc  perform- 
ance of  the  contract  of  their  ancestor  against 
the  heli«  of  said  Wllhite,  deceased,  and  ob- 
tained a  decree  divesting  title  out  of  them 
and  vesting  title  In  her  to  said  land,  whldi 
decree  was  affirmed  by  the  Supreme  Court  In 
1912  (247  Mo.  163,  152  S.  W.  698). 

The  first  count  of  the  petition  upon  the 
foregoing  facts  prayed  that  the  deed  to  Stock- 
daub  be  so  reformed  as  to  exclude  there- 
from said  40-acre  tract  of  land,  adding  a 
prayer  for  general  relief.  The  second  count 
of  the  petition  was  an  action  of  ejectment  In 
the  ordinary  form  for  the  recovery  of  posses- 
sion of  said  40  acres  of  land,  the  monthly 
rents  and  profits,  and  damages  for  withhold- 
ing the  same. 

On  June  25,  1918,  a  Jury  trial  was  had  on 
the  Issues  Joined  In  the  second  count,  and  a 
verdict  was  rendered  that  plaintiff  was  en- 
titled to  possession  of  the  real  estate  and 
the  assessment  of  damages  In  the  sum  of 
1100  and  the  monthly  rents  and  profits  at 
114.  This  verdict  was  received  and  the  Jury 
discharged,  and  thereupon,  on  the  26th  day 
of  June,  1913,  the  court^  rendered  a  Judgment 
on  said  second  count  in  conformity  with  the 
verdict  of  the  jury. 

Thereafter,  on  July  4,  1913,  the  court  ren- 
dered a  distinct  and  separate  Judgment  on 
the  first  count  of  plaintiff's  petition  in  the 
following  words  and  figures  (omitting  cap- 
tion): 

"Now  on  this  day,  this  cause  coming  on  for 
final  dotermination  by  the  court  upon  the  canse 
of  action  set  out  in  the  first  count  of  plaintiff's 
petition,  same  having  been  heretofore  submitted 
to  the  court  upon  the  pleading  and  proof,  and 
by  the  court  taken  under  advisement  until  this 
day,  the  court,  being  folly  advised  in  the  prem- 
ises, doth  find  that  on  the  7th  day  of  (October, 
1905,  one  W.  R.  Wilbite  died,  intestate,  in 
Boone  county.  Mo.,  and  at  the  date  of  his  death 
was  the  record  owner  of  40  acres  of  land  de- 
scribed in  plaintiff's  petition;  that  on  the  5tb 
day  of  January,  1906,  the  plaintiff,  Harriett 
McQuitty,  filed  suit  in  this  court  against  R.  L. 
Wilhite,  I.  V.  Kvans,  as  administrators  of  the 
estate  of  "W.  R.  Wilhite,  deceased,  daimin?  ti- 
tle to  said  land  under  a  certain  oral  contract  and 
agreement  entered  into  by  and  between  the  said 
Harriett  McQuitty  and  the  said  W.  R.  Wilhite 
during  his  lifetime ;  that  on  the  23d  day  of 
February,  1906,  a  decree  was*  entered  by  this 
court  vesting  title  to  said  land  in  plaintiff,  but 
which  judgment  and  decree  was  reversed  by  the 
Supreme  Coart  of  Missouri,  as  shown  by  the 
mandate,  judgment,  and  opinion  of  said  court 

filed,  with  the  clerk  of  this  court  on  the  

day  'of ,  1909;  that  thereupon  plaintiff  in- 
stituted a  second  suit  in  this  court  against  all 
of  the  legal  heirs  of  the  said  W.  R.  Wilhite,  de- 
ceased, daiming  title  to  said  land  under  said 
contract  entered  into  by  and  between  her  and 
the  said  W.  R.  Wilhite  during  his  lifetime,  and 
a  decree  of  this  court  at  the  October,  1909,  term 
thereof  was  rendered  and  entered  vesting  title 
to  said  land  in  plaintiff,  and  which  said  judg- 
ment and  decree  of  this  court  was  by  the  Su- 
preme Conrt  of  Missouri  in  all  things  sustained 
and  affirmed,  as  shown  by  the  mandate,  judg- 
ment, and  opinion  of  said  Supreme  CJourt'  filed 

with   the  clerk  of  this  court  on  the  day 

of  January,  1913.  The  court  further  finds  that 
prior  to  November  1,  1906,  one  R.  L.  Wilhite 


acquired,  by  deeds  offUred  la  evidenoe,  the  inter- 
est or  title  of  all  the  other  heirs  of  the  said  W. 

R.  Wilhite,  deceased,  to  the  land  described  in 
plaintiff's  petition,  and  on  the  Ist  day  of  Novem- 
ber, 1906,  that  the  said  R.  L.  Wilhite  and  wife 
by  warranty  deed  conveyed  said  land  to  the  de- 
fendant, D.  C.  Steckdanb;  that  on  that  date  of 
said  conveyance  by  said  R.  L.  Wilhite  and  wife 
to  defendant  the  said  judgment  and  decree  of 
this  court  entered  in  the  original  action  affect- 
ing title  to  said  land  and  brought  by  plaintiff 
ai^ainst  the  said  administrators  of  the  estate  of 
W.  R.  Wilhite,  deceased,  had  not  been  set  aside 
or  reversed  by  the  Supreme  Court  of  Missouri, 
and  the  court  finds  from  the  evidence  that  at 
the  time  the  defendant  purchased  said  land  and 
accepted  said  deed  from  R.  L.  Wilhite  and  wife 
on  November  1,  1906,  he  (defendant)  had  notice 
and  knowledge  of  plaintiff's  claim  of  title  to 
said  land,  and  that  defendant  was  not  and  is  not 
an  innocent  purchaser  for  value  of  said  land, 
but  that  at  the  time  he  purchased  same  and 
went  into  possession  thereof  he  had  notice  of 
plaintiff's  claim  of  title  thereto.  The  court  fur- 
ther finds  as  a  matter  of  law,  and  so  declares, 
that  plaintiff  cannot  be  awarded  in  this  proceed- 
ing the  relief  sought  in  the  first  count  of  her  pe- 
tition, for  the  reason  that  all  persons  necessary 
to  a  determination  of  the  issues  therein  joined 
have  not  been  made  a  party  to  this  action.  It 
is  therefore  considered,  adjudged,  and  decreed 
that  plaintiff  take  nothing  by  the  first  count  of 
her  petition,  and  that  as  to  said  count  defend- 
ant go  bence  without,  day." 

Prior  to  the  rendition  of  this  last  Judg- 
ment, to  wit,  on  June  28, 1913,  the  defendant 
moved  for  a  new  trial  of  the  Issues  grounded 
on  the  second  count  of  the  petition.  Upon  the 
overruling  of  that  iinotlon  the  defendant  per- 
fected bis  appeal  to  this  court. 

[1]  II.  The  learned  trial  Judge  disregarded 
the  plain  mandate  of  the  statute  In  attempt- 
ing to  render  a  Judgment  upon  the  verdict 
of  the  Jury  on  the  trial  of  the  second  count 
of  plaintiff's  petition,  before  having  deter- 
mined, as  chancellor,  the  issues  submitted  to 
him  under  the  first  count.  The  statute  Is 
clear  and  explicit  that  "the  Judgment  uiwn 
each  separate  finding  shall  await  the  trial 
of  all  the  Issues"  (R.  S.  1909,  {  1971),  and  that 
"only  one  final  Judgment  shall  be  given  In 
the  action"  (R.  S.  1909,  }  2097),  which  single 
final  Judgment  must  dispose  of  all  the  issues 
and  all  the  parties  In  the  case.  Cramer  v. 
Barmon,  193  Mo.  loc.  dt  329,  91  S.  W.  1038; 
Baker  v.  St  Louis,  189  Mo.  loc.  cit.  378,  88 
S.  W.  74 ;  Rock  Island  Imp.  (3o.  v.  Marr,  168 
Mo.  loc.  dt.  257,  67  S.  W.  586;  Warren  v. 
Manwarring,  173  Mo.  loc  dt  37,  73  S.  W. 
447 ;  Mann  v.  Doerr,  222  Mo.  loc.  dt  10,  121 
S.  W.  86 ;  Stone  v.  Perkins,  217  Mo.  586,  117 
S.  W.  717;  Smith  v.  Klene,  231  Mo.  215, 132  S. 
W.  1052;  (nark  v.  Sub.  Ry.  Co.,  234  Mo.  loc. 
cit  436,  137  8.  W.  683 ;  State  ex  rel.  v.  Fra- 
ser,  165  Mo.  loc.  cit.  256,  66  S.  W.  569;  Russell 
V.  Ry.  Ck).,  154  Mo.  loc.  dt  431,  432,  55  S. 
W.  454;  Estes  v.  Fry,  166  Mo.  loc.  dt  70,  65 
S.  W.  741;  Holbom  v.  Naughton,  60  Mo.  App. 
103;  Beshears  ▼.  Tandalia  Bank.  Ass'n,  73 
Mo.  App.  loc.  dt.  299;  Seay  v.  Sanders,  88 
Mo.  App.  484;  Pipe  Co.  v.  Railroad,  137 
Mo.  App.  loc.  cit  612,  119  S.  W.  1 ;  Wollman 
v.  Loewen,  108  Ma  App.  loc.  cit  587^  84  &  W. 
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[2]  In  tbe  present  case  no  appeal  was  taken 
from  the  Judgment  rendered  by  the  court  upon 
the  findings  made  by  It,  sitting  as  a  chancel- 
lor, on  the  Issues  Joined  in  the  first  count  of 
the  petition.  The  only  appeal  taken  was  the 
one  perfected  by  the  defendant  from  tbe  prior 
Judgment  rendered  by  the  court  on  the  find- 
ings of  the  Jury  on  tbe  Issues  Joined  in  the 
second  count  The  trial  court  not  only  dis- 
obeyed the  statute  in  attempting  to  render 
a  final  Judgment  on  the  first  count  of  tbe 
petition  distinct  and  separate  from  that  ren- 
dered on  the  second  count  of  tbe  petition, 
but  erred  in  the  theory  of  equitable  princi- 
ples upon  which  its  Judgment  on  the  first 
count  was  based.  That  count  in  plaintiff's 
petition  contained  the  Internal  substance  of 
a  bill  in  equity  to  dlTest  tbe  legal  title  of 
defendant  to  the  land  in  dispute  and  invest 
it  in  the  plaintiff  as  tbe  equitable  owner 
thereof.  It  is  true  there  was  a  specific  pray- 
er' in  that  count  for  the  reformation  of  the 
deed  conveying  tbe  legal  title  to  defendant; 
but  there  was  also  added  a  prayer  for  gen- 
eral relief,  and  the  law  Is  settled  that  in 
such  drcumstancea  tbe  plaintiff  Is  entitled 
to  any  relief  within  the  scope  of  the  allega- 
tions in  his  pleading  which  is  sustained  by  the 
evidence  adduced  on  tbe  trial.  McLure  v. 
Bank  of  Commerce,  252  Mo.  620,  160  8.  W.' 
1005;  Gibson  v.  Shull,  251  Mo.  loa  clt.  491, 
158  S,  W.  322 ;  Phillips  v.  Jackson,  240  Mo. 
loc  dt  336,  144  S.  W.  Il2. 

[3]  III.  It  follows  that  the  plaintiff's  right 
to  relief  on  the  first  count  of  ber  petition 
was  measured  by  the  equities  alleged  and 
tbe  accordant  proof  adduced  on  the  trlaL 
Where  not  based  on  documents  and  the  final 
judgment  of  this  court  (247  Mo.  163,  152 
S.  W.  598),  the  evidence  was  clear,  cogent, 
and  convincing  as  to  every  fact  necessary  to 
establish  the  title  of  the  plaintiff  as  the  equi- 
table owner  of  the  land  in  dispute,  and  fully 
sustained  the  specific  findings  set  forth  in 
the  above-quoted  decree  of  the  court  on  the 
issues  submitted  to  it  under  the  first  count 
of  the  petition.  The  proper  Judgment  which 
should  have  been  entered  under  that  count 
was  one  divesting  the  legal  title  out  of  the 
defendant  and  investing  it  in  the  plaintiff, 
the  equitable  owner  of  the  property.  Upon 
the  facts  recited  in  that  Judgment  this  con- 
clusion was  a  mere  matter  of  equitable  se- 
quence. In  other  words,  upon  the  facts  found 
by  the  learned  chancellor,  the  proper  Judg- 
ment to  be  rendered  thereon  was  simply  a 
conclusion  of  law.  The  plaintiffs  ownership 
of  the  property  in  question  rested  upon  a 
final  decree  of  this  court  affirming  a  Judgment 
divesting  all  title  out  of  the  heirs  of  W.  B. 
Wllhlte,  deceased,  and  Investing  all  the  title 
which  they  acquired  as  such  in  plaintiff 
through  the  specific  performance  of  the  valid 
contract  made  by  their  ancestor  to  convey 
the  land  to  the  plaintiff.  And  while  it  is 
true  the  heirs  had  conveyed  the  land  to  the 
defendant  prior  to  tbe  obtentlon  of  such 


decree  by  plaintiff,  yet  Ota  evidence  demon- 
strated,  and  the  trial  oonrt  so  foond,  that 
this  titlo  was  acquired  by  the  defendant  with 
full  knowledge  of  the  equitable  rights  of  the 
plaintiff.  Necessarily,  therefore,  plaintiff's 
title  as  equitable  owner  was  not  affected  by 
snch  conveyance. 

[4]  The  defendant  In  this  case  did  not 
plead  in  either  of  his  answers  to  the  two 
counts  of  the  petition  that  he  was  an  inno- 
cent purchaser  for  value  without  notice,  as 
be  should  have  done  to  be  entitled  to  rely 
on  snch  defense  (Toung  v.  Schofield,  132  Mo. 
660,  34  S.  W.  497),  and  hence  it  was  error  to 
have  submitted  that  issue,  as  appears  to  have 
been  done  on  the  trial  of  the  count  In  eject- 
ment. The  evidence,  however,  was  so  clear 
and  satisfactory  in  disproof  of  that  statns 
that  it  was  negatived  both  by  the  verdict  of 
the  Jury  and  the  subsequent  finding  of  the 
chancellor.  Taken  as  a  whole,  the  documen- 
tary and  oral  evidence  adduced  on  the  Jury 
trial  and  subsequently  considered  by  the 
court  sitting  as  a  chancellor  sustained  every 
finding  of  the  chancellor  entered  upon  the 
consideration  of  the  issues  Joined  on  the  first 
count  of  the  petition ;  and  doubtless  the 
learned  diancellor  would  have  adjudged  a 
divestiture  of  tbe  title  which  the  heirs  parted 
with  to  the  defendant  and  an  Investiture  in 
the  plaintiff,  except  from  a  fiillure  to  apply 
the  settled  rule  in  equity  which  governs  a 
petition  containing  a  prayer  for  general  re- 
lief. The  Coextensive  relief  afforded  upon 
such  a  prayer  with  the  allegations  of  the 
pleadings  and  proof  was  not  limited  by  the 
specific  prayer  for  the  reformation  of  the 
deed  Which  defendant  acquired  from  the  heirs 
of  W.  R.  Wilhite,  as  seems  to  have  been  the 
theory  of  the  learned  trial  Judge. 

[S]  Neither  was  there  any  necessity  for 
tbe  Joinder  of  other  parties  than  the  defend- 
ant to  a  suit  to  divest  the  title  he  had  taken 
with  full  knowledge  of  the  equitable  rights 
of  plaintiff  in  the  land. 

[6]  The  proper  final  Judgment  whidi  should 
have  been  rendered  on  the  trial  of  this  case 
was  one  granting  plaintiff  full  relief  under 
the  equitable  action  set  forth  In  the  first 
count  of  ber  petition,  and  denying  any  right 
to  her  of  recovery  under  the  count  In  eject- 
ment, for  the  reason  that  such  action,  al- 
though a  possessory  one,  is  strictly  a  legal 
action,  and,  when  baaed  upon  an  assertii^n  of 
title,  can  only  be  maintained  upon  a  showing 
of  existing  legal  title  In  the  plaintiff,  or  a  le- 
gally devised   title  from  a  common   source. 

For  the  foregoing  reasons  the  separate 
Judgment  in  favor  of  plaintiff  on  tbe  count 
in  ejectment  is  reversed,  and  the  cause  re- 
manded for  retrial  in  conformity  with  the 
views  herein  expressed  and  for  the  rendition 
of  one  final  Judgment  which  shall  dispose 
of  all  the  Issues  Joined.  Scott  v.  Realty  Co., 
241  Mo.  loc.  clt  122,  145  S.  W.  48. 

It  is  so  ordered.    All  concur. 
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SCHNEIOiaiHEINZB  ▼.  BERG  et  tX. 
(No.  17600.) 

(Supreme  C!ourt  of  MiBsouii,  Dirision  No.  1. 

Dec.  1,  1916.    Rehearing  Denied 

Dec.  20,  1916.) 

1.  Judgment    «=9504(1)  —  Collatesal    At- 
tack. 

Where  a  court  has  jurisdiction  of  the  per- 
sons of  defendants  and  the  subject-matter  of  the 
action,  none  of  its  proceedings  are  open  to  col- 
lateral attack  for   simple   irreRularities. 

[Ed.  Note.— For  other  cases,  see  Judement, 
Cent.  Dif.  i  944;   Dec.  Dig.  «s»504(l).] 

2.  PB0C2BSS   4B970— SnvlOB— DSFSNDANT  NOT 

Found. 
Laws  1875,  p.  105,  repealed  Gen.  St.  1865. 
c:  164,  {  7,  authorlzinK  service  of  summons, 
when  defendant  is  not  found,  by  leavinK  copy 
of  writ  with  some  white  member  of  his  family, 
and  in  the  latter  act  the  word  "white"  is  strick- 
en out. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Die.  i  84;   Dec.  Diic.  «=>70.] 

3.  Homestead  $=359 — Exemption. 

Brior  to  amendment  of  the  homestead  stat- 
ute by  Laws  1887,  pp.  197,  198.  homestead  ex- 
emption extended  only  to  lands  acquired  by 
deed  and  not  by  devise  under  a  will,  even  though 
the  executor  conveyed  the  land  to  the  devisee 
npon  the  devisee's  paying  to  the  executor  a  sum 
of  money,  upon  the  payment  of  which  the  devise 
was  conditioned,  where  the  executor  had  no 
title  or  power  to  convey  under  the  will. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  87;   Dec  Dig.  <8=»59.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  Sybilla  Schneiderbelnze  against 
Otto  Berg  and  another.  From  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Muench,  Walther  &  Muench,  of  St  Louis, 
J.  H.  Scbaper,  of  Washington,  Mo.,  H.  F. 
Hecker,  of  St  Louis,  and  Emll  Roehrig,  of 
Warrenton,  for  appellant.  T.  W.  Hukrlede, 
of  Warrenton,  and  Rosenberger  &  Dowell, 
of  Montgomery,  for  respondents. 


BOND,  J.  I.  Plaintiff,  on  September  6, 
1911,  sued  defendants  under  section  2535  of 
the  statutes  to  recover  a  one-half  interest  in 
77%  acres  of  land  In  Warren  county.  Judg- 
ment was  rendered  against  plaintiff,  from 
wblch  she  prosecuted  an  appeal  to  this  court. 

The  evidence  disclosed  that  in  the  year 
1802  George  Berg  died  testate;  that  under 
paragraph  2  of  Us  will  he  devised  the  land 
In  controversy  to  bis  son  Gottlieb  Berg  on 
condition  that  he  should  pay  into  the  hands 
'of  tbe  executor  named  in  the  will,  within  12 
montbs,  tbe  sum  of  $1,000.  This  money  was 
paid  by  the  devisee,  whereupon  the  executor 
executed  a  deed  conveying  tbe  land  to  blm 
as  devised  In  tbe  will.  This  deed  was  duly 
recorded  in  1863.  The  grantee  took  posses- 
sion of  the  land  as  owner,  and  at  bis  death, 
in  1909,  devised  the  property  to  Qustavus 
Berg  on  condition  of  his  paying  into  the  es- 
tate of  Gottlieb  Berg  the  sum  of  $6,000.    Dur- 


ing tbe  lifetime  of  Gottlieb  Berg,  to  wit,  on 
November  10,  1875,  he  and  one  Charles  Mit- 
tler  signed  as  sureties  a  promissory  note  pay- 
able to  tbe  plaintiff  6  months  thereafter,  un- 
der her  maiden  name  of  Sybilla  Keuchlin; 
tbat  on  March  26,  1879,  plaintiff  brought  an 
action  against  the  two  sureties  for  tbe  amount 
due  on  said  note.  The  summons  issued  in 
this  suit  bore  tbe  following  return  of  the 
officer   executing  it: 

"Served  the  within  writ  in  the  county  of  War- 
ren, state  of  Mo.  this  the  27th  day  of  Mcb., 
1879,  by  delivering  a  true  copy  of  the  same  to- 
gether with  ft  copy  of  the  within  petition  to  the 
within-named  Charles  Mittler  &  by  leaving  a 
true  copy  of  said  writ  at  tbe  usual  place  of 
abode  of  the  said  Gottlieb  Berg  with  a  member 
of  his  family  over  the  age  of  15  years,  &  on 
said  day  and  in  said  Co.    Fee  $2.00 

"S.  B.  Cook,  Sheriff  of  Warren  County." 

Tbe  defendants  having  made  default,  at 
tbe  next  term  of  tbe  court  plaintiff  took  Judg- 
ment for  the  amount  due  on  said  note  and, 
thereafter,  at  the  same  term  of  court,  with- 
out any  notice  to  the  defaulting  defendants, 
procured  the  setting  aside  of  said  Judgment 
and  the  rendition  of  a  second  Judgment,  May 
9,  1879.  This  Judgment  is  in  the  name  of 
Sibyla  Kreucblln. 

No  action  was  taken  by  the  plaintiff  to  en- 
force this  Judgment  until  July  3,  1888,  when 
an  execution  was  Issued  thereon,  whereun- 
der  tbe  land  in  controversy  was  sold  to  plain- 
tiff and  one  J.  C.  Fisher,  at  and  for  tbe  sum 
of  $150,  whereupon  the  sheriff  of  the  county 
executed  a  deed  to  Sybilla  Schneiderbelnze 
(plaintiff  having  married  in  tbe  meantime) 
and  J.  C.  Fisher,  dated  December  3,  1888, 
which  was  duly  recorded,  except  that  the 
seal  of  the  court  was  not  affixed  by  the  clerk 
to  his  certificate  of  the  acknowledgment  of 
tbe  deed.  Twenty-three  years  after  plain- 
tiff's obtentlon  of  this  deed,  tbe  whole  of 
which  period  the  land  was  in  the  adverse 
possession  of  defendants  or  their  ancestor, 
tbe  present  action  was  begun.  Shortly  be- 
fore this  suit  Flsber,  tbe  cograntee  in  tbe 
sheriff's  deed,  quitclaimed  bis  interest  to  de- 
fendants for  $500,  accompanying  It  with  an 
affidavit  that  be  owned  any  and  all  interest 
which  plaintiff  acquired  under  tbe  sheriff's 
deed. 

The  evidence  showed  that  Gottlieb  Berg 
used  the  land  In  bis  lifetime  as  a  homestead 
for  himself  and  family. 

[1]  II.  In  support  of  the  Judgment  below 
respondent  calls  attention  to  certain  subse- 
quent variances  in  tbe  spelUng  of  plaintiff's 
name  In  the  proceedings  after  tbe  filing  of 
her  petition,  and  also  to  tbe  fact  that  when 
plaintiff  obtained  the  second  judgment  after 
the  vacation  of  tbe  first,  no  notice  was  given 
to  either  of  tbe  defendants,  and  to  the  lan- 
guage of  tbe  sheriff's  return  on  tbe  original 
summons  against  Gottlieb  Berg. 

There  is  no  merit  in  any  of  these  conten- 
tions, nor  in  tbe  further  claim  tbat  tbe  record 
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of  the  sberilTs  deed  was  Inadmissible  (the 
original  having  been  lost)  because  of  the  fail- 
ure of  the  recorder  of  deeds  to  transcribe  on 
his  books  the  seal  of  the  court  to  the  certifi- 
cate of  the  derk  that  the  deed  had  been  duly 
acknowledged.  This  "farrago  of  irregulari- 
ties" Is  unavailable  as  attacking  the  validity 
of  the  title  devolved  on  plaintiff  under  her 
salt  to  recover  the  amount  of  the  note,  for 
the  reason  that  If  the  court  in  that  case  was 
possessed  of  Jurisdiction  of  the  persons  of 
the  defendants  and  the  subject-matter  of  the 
cause  of  action,  then  none  of  its  proceedings 
are  open  to  the  collateral  attack  attempted 
to  be  made  In  the  instant  case.  Blvard  v. 
Railroad,  257  Mo.  loc.  clt.  168, 165  S.  W.  763; 
Lovitt  V.  Russell,  138  Mo.  loc.  clt  482,  40  S. 
W.  123. 

It  follows  that  the  only  inquiry  on  this  ap- 
peal Is  whether  the  court  acquired  Jurisdic- 
tion of  the  person  of  Gottlieb  Berg,  the  an- 
cestor of  defendants,  through  the  return  of 
service  of  process  made  by  the  sheriff,  which 
is  quoted  above. 

[2]  It  is  erroneously  stated  in  the  brief  of' 
respondent  that  the  sufficiency  of  this  return 
must  be  Judged  by  the  provisions  of  the  Gen- 
eral Statutes  of  Missouri  of  1865,  {  7,  which, 
with  reference  to  service  of  process  upon  sev- 
eral defendants,  provides  as  to  those  who  are 
summoned  subsequentiy  to  the  first  defend- 
ant, that  the  service  must  be  made  in  case 
such  later  defendants  are  not  found,  by  leav- 
ing a  copy  of  the  writ  at  the  usual  place  of 
abode  of  the  defendant  with  some  (white) 
person  of  his  family  over  the  age  of  15  years. 
Gen.  Stat.  Mo.  1865,  S  7,  c.  164.  That  statute 
was  repealed  by  the  substitution  of  another 
mode  of  service  upon  such  defendants  in  the 
Acts  of  1875,  p.  105,  where  it  will  be  seen  the 
word  "white"  is  stricken  out  This  act  of 
1875  took  effect  from  and  after  passage,  and 
was  in  full  force  and  vigor  when  the  sheriff 
made  his  return  on  March  27,  1879,  In  strict 
conformity  with  the  statute  then  regulating 
the  service  of  process  in  such  cases.  This 
substitutionary  statute  was  evid'enUy  over- 
looked by  the  learned  counsel  for  respondent. 
We  therefore  conclude  that  the  court  was  In 
possession  of  Jurisdiction  of  the  person  of 
Gottlieb  Berg,  through  the  above-quoted  re- 
turn of  the  sheriff  at  the  time  plaintiff  com- 
menced her  suit  and  recovered  her  Judgment 

III.  It  Is  further  contended  by  respondent 
In  support  of  the  present  Judgment  that  the 
bar  of  the  statute  of  limitations  attached. 
This  is  a  misconc^tlon  of  the  law.  The 
statute  expressly  provides,  in  the  case  of  a 
married  woman  suing  to  recover  her  lands, 
that  the  bar  does  not  become  absolute  until 
after  the  lapse  of  24  years.  R.  S.  1909,  § 
1881;  Graham  v.  Ketchum,  192  Mo.  15,  90  S. 
W.  350.  In  this  case  the  evidence  Is  undis- 
puted that  the  plaintiff  was  a  married  woman 
at  the  time  she  obtained  the  sheriff's  deed  to 


the  land  In  controversy  and  remained  so  to 
the  date  of  the  trial,  and  that  the  suit  was 
begun  within  24  years  after  the  sheriff's  deed 
to  her. 

[3]  IV.  The  next  contention  of  the  learned 
coimsel  for  defendants  is  that  the  sale  is 
void  because  the  land  in  question  was  used 
by  the  ancestor  of  the  defendants  as  a  home- 
stead. There  is  no  merit  In  this  contention. 
The  land  was  acquired  not  by  deed,  but  by 
devise  under  a  will,  and  the  rule  in  this  state 
prior  to  1887  was  that  the  homestead  was 
exempt  from  any  indebtedness  sought  to  be 
enforced  against  It  which  arose  after  the 
filing  for  record  of  the  deed  creating  the  es- 
tate ;  but  was  not  protected  against  such  in- 
debtedness If  the  homestead  was  acquired  by 
a  will  or  by  descent  cast  Session  !ilcts  1887, 
pp.  197,  198;  Clark  v.  Thias,  173  Mo.  loc  dt 
648,  73  S.  W.  616;  Spratt  v.  Early,  169  Mo. 
368,  69  S.  W.  13;  Lorlng  t.  Groomer,  142  Mo. 
1,  43  S.  W.  647. 

In  this  case  the  titie  of  defendants'  ances- 
tor accrued  through  a  devise  in  the  will  of 
his  father,  he  took  nothing  under  the  deed  of 
the  executor  who  had  neither  titie  nor  pow- 
er to  convey  under  the  will.  Barnard  v. 
Keathley,  230  Mo.  loa  dt  227, 130  S.  W.  306 ; 
Thorp  v.  Miller,  187  Mo.  loc.  dt  239,  38  S.  W. 
929;  Sturgeon  v.  Schanmberg,  40  Mo.  loc.  dt 
483,  92  Am.  Dec.  311. 

It  follows,  In  this  case,  that  the  Judgment 
was  erroneous.  It  is  therefore  reversed  and 
the  cause  remanded  for  further  proceedlngs* 
not  inconsistent  with  this  opinion.  All  con- 
cur. 


BBYNOUDS  T.  WHITTDMOBSL 
(No.  18179.) 

(Supreme  Coart  of  Missouri,  Division  Ko.  1. 

Dec.  1,  1916.    Motion  for  Rehearing 

Overmled  Dec.  20,  1916.) 

1.  IhSUBANCX    <8=>32— INBT7&1NCB    COUPANIES 

■ — Obqanization. 

Under  Kov.  St  1909,  (  6900,  providing  for 
preliminary  incorporation  of  insurasce  compa- 
nies solely  to  secure  subscriptions  to  capital 
stock,  su(&  embryo  corporation  has  no  power  to 
pay  commission  for  the  sale  of  or  anbscription 
to  its  stock  out  of  the  amounts  paid  by  the  sab- 
scribers. 

(E>d.  Note.— For  other  cases,   see  Insarance, 
Cent  Dig.  $  37;    Dec.  Dig.  «=332.] 

2.  InSUBANCE   «=»32  —  PSKUUmABT  Orqasi- 
ZATioN  or  Companies— -BUBDKR  or  Proof. 

One  receiving  from  an  insurance  company; 
tentatively  organized,  as  provided  by  Rev.  St 
1909,  I  6900,  for  receiving  subscriptions  to  cap- 
ital stock,  money  of  such  corporation  in  pay- 
ment of  the  debt  to  him  of  a  promoter  thereof 
bag  the  burden  of  showing  that  such  promoter 
was  either  the  beneficial  owner  of  the  money, 
or  that  be  had  authority  from  the  company  to 
appropriate  it  to  his  own  personal  use,  especially 
where  the  debt  is  of  questionable  origin. 

[Eld.   Note. — For  other   cases,   see   Insurance, 
Cent  Dig.  !  37;    Dec.  Dig.  «s=>32.J 
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3.  iNStTRARCE  «=932— Ohoanizatior  of  Ook- 

PANY— PBOHOTIOH    KXPKNSKS. 

The  advancement  of  money  for  promotion  ex- 
penses of  a  corporation  tentatively  organized 
to  secure  subscriptions,  under  Rev.  St.  1909,  | 
^00,  does  not  create  an  indebtedness  eirainst 
the  preUnunary  corporation  or  tb«  subewribers, 
even  thonsb  the  money  is  used  in  connection 
with  securing  subscriptions  to  the  stock. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  37;   Dec.  Dig.  <S=>32.] 

•  Appeal  from  St.  Looia  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

Suit  by  Matt  Q.  Reynolds,  receiver,  against 
F.  Churchill  Whlttemore.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  is  a  suit  by  the  receiver  of  the  Con- 
tinental Assurance  Company  to  recover  cer- 
tain payments  alleged  to  bare  been  made 
from  the  funds  of  the  company.  The  petition 
la  in  the  ordinary  form  for  money  had  and 
received,  and  Is  In  three  counts.  The  first 
Is  to  recover  money  paid  on  a  check  for  $138.- 
25,  dated  December  27,  1009,  in  favor  of  the 
defendant  and  signed  Harry  B.  Gardner,  sec- 
retary :  the  second  for  $93.17,  paid  on  a  simi- 
lar check  dated  October  18,  1909;  and  the 
third  for  $10,000,  the  amount  of  a  cashier's 
check  of  the  Third  National  Bank  of  St 
Louis,  dated  November  17,  1900,  In  favor  of 
the  Continental  Assurance  Company,  which 
was  purchased  and  paid  for  by  a  check  for 
that  amount  dated  November  17,  1909,  paya- 
ble to  cash,  and  signed  the  same  as  the  oth- 
ers. The  three  checks  signed  by  Gardner, 
secretary,  were  drawn  against  the  funds  of 
the  assurance  company  on  deposit  in  the 
Third  National  Bank..  The  two  small  ones 
described  in  the  first  and  second  counts  were 
delivered  to  defendant,  cleared  through  the 
usual  channels,  and  paid;  the  defendant  re- 
ceiving the  funds  for  which  they  called.  The 
cashier's  dieck  was  indorsed  to  defendant 
by  tbe  payee,  Gardner  signing  its  name  as 
secretary,  and  was  duly  presented  and  collect- 
ed from  the  bank  issuing  It. 

These  payments  to  the  defendant  were 
made  under  the  following  circumstances:  A 
number  of  gentlemen,  including  Mr.  Harry 
M.  Coudrey,  Harry  B.  Gardner,  and  W.  W. 
Steele,  associated  tbemaelves  together,  as 
provided  in  article  2,  c,  61,  of  the  Revised 
Statutes  of  Missouri,  1909,  to  organize  a  life 
Insurance  company.  The  gentlemen  named 
had  all  been  in  the  life  Insurance  business, 
and  as  corporators '  took  the  steps  required 
by  section  6898,  and  on  April  24,  1909,  re- 
ceived the  certificate  of  Incorporation  au- 
thorized by  section  6900.  The  capital  stock 
of  the  company  was  fixed  at  50,000  shares 
of  the  par  value  of  $10  per  share,  In  addi- 
tion to  which  it  was  proposed  that  it  should 
be  issued  at  a  price  which  would  provide 
a  substantial  surplus. 

At  the  first  meeting  of  the  corporators, 
held  March  31, 1909,  Coudrey  was  elected  pres- 
ident and  Gardner  secretary,  and  a  resolu- 


tion was  introduced  appointing  the  latter 
fiscal  agent  of  the  company,  and  authorizing 
him  to  "sell"  the  entire  Issue  of  stock  at 
certain  prices  named,  and  to  receive  as  com- 
pensation therefor  a  commljaslon  of  24  per 
cent,  based  on  the  selling  price.  For  this 
compensation  he  was  to  pay  all  the  expenses 
of  every  kind  and  nature  incurred  in  the 
"sale"  of  the  stock.  Mr.  Gardner  employed 
Mr.  Coudrey  and  Mr.  Steele  to  assist  him  in 
making  these  sales.  Both  these  gentlemen 
owed  insurance  companies  for  whom  they 
had  been  working  for  premiums  collected  by 
them  and  not  yet  turned  over,  and  those  com- 
panies employed  the  defendant  to  collect  these 
sums  as  trustee  for  the  companies  interested. 
None  of  them  had  any  claim  against  the 
Continental  Assurance  Company  other  than 
the  amount  to  be  paid  them  by  Gasdner  from 
the  proceeds  of  the  arrangement  embodied 
In  the  resolution  referred  to.  Mr.  Gardner 
testified  for  the  defendant  that  the  company 
owed  him  on  no  other  account,  and  that  he  on- 
ly got  money  under  that  contract,  and  under- 
stood that  he  was  working  for  nothing  if 
that  contract  was  not  any  good.  He  agreed 
to  accept  Coudrey'B  order  in  favor  of  de- 
fendant for  $17,500,  and  did  so,  and  the  $10,- 
000  paid  upon  this  cashier's  check  was  In 
part  payment  of  that  order.  The  checks  de- 
scribed in  the  first  and  second  counts  of  the 
petition  were  payments  of  a  small  Indebted- 
ness of  Steele  assumed  by  Gardner. 

Mr.  Gardner  had,  prior  to  the  iasae  of  the 
preliminary  certificate,  advanced  nearly  $17,- 
000  "for  promotion  expenses,"  which  does  not 
appear  to  have  been  credited  to  him  on  the- 
books  of  the  company.  At  the  date  of  the 
payments  to  defendant  he  had  a  credit  of 
$31,000  on  the  books  on  account  of  the  sales 
of  stock. 

Other  facts  appearing  in  tlie  record  will  be 
noticed,  if  necessary,  in  this  opinion. 

Nagel  &  Kirby,  of  St.  Louis,  for  appellant. 
John  S.  Leahy  and  Chase  Morsey,  both  of 
St.  Louis,  for  respondent 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1]  1.  The  principal  points  involved 
In  this  controversy  have  been  settled  to  our 
complete  satisfaction  In  Ellerbe  v.  National 
Bank,  109  Mo.  445,  19  S.  W.  241,  and  Taylor 
V.  Insurance  Company,  266  Mo.  288,  181  S. 
W.  8,  In  both  of  which  the  powers  which  the 
embryo  life  insurance  company  possess  during 
the  tentative  stage,  attained  under  the  pro- 
visions of  section  6900  of  the  Revised  Stat- 
utes of  1900,  do  not  include  the  power  to  pay 
commission  for  the  sale  of  Its  stock  out  of  the 
amounts  paid  by  subscribers  as  capital  to  be 
used  in  the  transaction  of  Its  Insurance  busi- 
ness when  all  the  stock  shall  have  been  sub- 
scribed. The  only  business  they  are  authoriz- 
ed to  transact  is  to  accumulate  that  fund  sub- 
ject to  the  correlative  duty  to  preserve  it  in- 
tact for  the  purpose  to  which  it  la  appropriated 
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by  the  terms  of  the  statute.  The  expectation 
of  personal  gain  which  the  corporators  may 
have  In  mind  in  the  promotion  of  the  enter- 
prise must  find  something  upon  which  to  feed 
other  than  the  trust  fund  so  created.  It  is 
the  plainly  expressed  policy  of  the  law  that 
this  be  kept  intact  for  the  security  of  pro- 
spectlye  policy  holders.  Mr.  Gardner  express- 
ed it  with  much  force  when  he  testified:  "I 
was  working  for  nothing  if  that  contract 
wasn't  any  good." 

2.  The  money  sued  for  was  taken  from  the 
funds  of  the  assurance  company  to  pay  the 
personal  debt  of  Mr.  Gardner.  The  defend- 
ant does  not  claim  that  it  owed  him  a  dollar. 
The  cashier's  check  bore  upon  its  face  the 
evidence  that  It  was  the  property  of  the 
company  to  which  it  was  payable.  He  could 
only  turn  it  into  money  by  the  Indorsement 
of  the  company.  The  two  small  checks  were 
drawn  upon  the  company's  deposit,  and  he 
took  this  money  as  the  money  of  the  company 
to  pay  the  debt  of  Steele.  The  company 
itself  had  no  more  right  to  appropriate  its 
funds  to  pay  these  debts  than  the  defendant 
had  to  receive  It  for  that  purpose  with  full 
knowledge  of  its  ownership. 

In  receiving  the  small  checks  in  payment 
of  his  demand  upon  Steele  the  defendant 
acted  openly,  and  used  the  ordinary  method 
by  which  money  is  drawn  from  a  checking 
account.  The  next  statement  of  the  bank 
would.  If  made  in  the  ordinary  way,  consti- 
tute notice  to  the  assurance  company  that 
these  checks  had  been  drawn  and  paid,  and 
the  checks  themselves,  In  the  ordinary  course 
of  business,  would  be  returned  to  the  draw- 
er. The  $10,000  transaction  was  different 
The  amount  was  so  large  that  its  payment  to 
a  stranger  would  necessarily  attract  attention, 
and  for  some  reason,  which  it  Is  not  neces- 
sary for  us  to  attempt  to  characterize,  a  dif- 
ferent method  was  adopted.  The  check  upon 
which  the  money  was  drawn  from  the  com- 
pany's account  was  made  to  "cash"  as  if  the 
currency  had  been  drawn  by  the  company  it- 
self over  the  counter,  and  the  proceeds  taken 
in  a  cashier's  check  payable  to  it;  and  this 
cash  item  was  thereupon  indorsed  in  its  name 
by  Gardner,  as  its  secretary,  to  the  defend- 
ant, and  cleared  through  the  Merchants- 
lAClede  National  Bank,  in  which  the  defend- 
ant kept  an  account. 

[2]  We  have  stated  these  circumstances, 
which  are  unquestioned  in  the  case,  to  direct 
attention  to  the  fact  that  the  defendant  re- 
ceived the  whole  amount  of  money  Involved 
in  this  suit,  knowing  at  the  time  that  it  was 
the  money  of  the  assurance  company,  and 
taken  from  its  bank  account  by  Gardner  to 
pay  Us  own  debt.  If  the  defendant  can  be 
permitted  to  Justify  this  by  showing  that 
Gardner  was  a  creditor  of  the  company,  from 
which  he  was  collecting  with  one  hand  while 
paying  his  own  debt  with  the  other,  the  bur- 
den is  upon  him  to  do  so;  for  it  will  not  be 
presumed   that  unknown  facts  exist  which 


Justify  one  who,  without  any  claim  of  his 
own,  takes  or  assists  in  taking  the  property 
of  another.  Having  taken  this  money,  the 
burden  Is  upon  the  defendant  to  show  by 
evidence  that  Gardner  was  either  the  bene- 
ficial owner  of  the  fund,  or  that  he  bad  au- 
thority from  the  owner  to  appropriate  it  to 
his  own  personal  use.  Bank  v.  Bdwards, 
243  Mo.  663,  147  S.  W.  9T8,  and  cases  dted. 
This  principle  applies  with  peculiar  force  to 
this  case,  in  which  the  defendant  did'  not  in' 
vest  a  dollar  in  the  transaction,  but  took  the 
money  of  the  assurance  company  to  pay  a 
debt  of  questionable  origin,  requiring,  as  he 
testifies,  prompt  measures  for  its  collection. 
[3]  3.  As  we  have  already  said,  an  Insur- 
ance company,  under  the  authority  conferred 
by  section  6900,  has  no  power  to  make  a 
contract  to  pay  out  of  the  proceeds  of  Its 
stock,  a  commission  for  securing  its  sub- 
scription. While  in  this  case  we  might  rest 
upon  the  statement  of  Mr.  Gardner  that  he 
had  no  claim  other  than  under  the  terms  of 
the  so-called  contract  we  have  mentioned, 
he  claims  to  have  advanced  about  $17,000 
for  promotion  expenses,  and  had  the  right 
to  use  the  company's  money  to  pay  his  debts 
to  that  extent  In  connection  with  this  claim 
it  is  proper  to  notice  the  fact  that  the  pre- 
liminary ceAiflcate  was  not  issued  until 
April  24,  1909,  while  the  resolution,  which 
was  never  voted  on,  was  introduced  at  a 
meeting  of  the  corporators  held  on  March 
31,  1909,  and  slept  quietly  until  the  appoint- 
ment of  this  receiver.  Mr.  Gardner  testified 
that  he  advanced  money  to  the  company, 
which,  of  course,  meant  the  promoters,  in 
December,  1908,  and  January,  February, 
March,  and  April,  1909,  before  any  stock  was 
sold  or  offered  for  sale,  and  that  no  part  of 
it  had  been  refunded  to  him  by  the  company 
on  November  17th,  when  the  $10,000  was  paid 
defendant.  It  appeared  that  no  part  of  it 
was  paid  to  the  preliminary  corporation,  but 
was  simply  a  fund  for  the  advancement  of 
a  scheme  which  existed  only  in  contemplation 
of  the  promoters,  of  whom  Gardner  was  one, 
and  had  not  yet  acquired  the  right  to  do 
anything,  even  in  the  line  of  the  limited 
powers  of  the  subsequent  organization.  The 
court  very  properly  held  that  it  did  not  con- 
stitute an  indebtedness  of  the  company,  and 
struck  out  the  statement  The  prellminary 
corporation  had  no  power  to  assume  an  In- 
debtedness contracted  by  the  promoters;  and, 
had  the  money  been  afterward  used  In  con- 
nection with  securing  subscriptions  to  tlie 
stock,  the  subscribers  would  l>e  under  no  ob- 
ligation to  return  it.  The  so-called  contract 
or  resolution  of  the  promoters,  of  March  31, 
1909,  which  Mr.  Gardner  admits  was  the 
foundation  upon  which  his  entire  activity 
was  exerted,  provided  that  he  should  "pay 
the  expense  of  every  kind  and  nature  Incur- 
red in  the  sale  of  the  company's  stock,"  and 
the  right  to  money  advanced  to  pay  these 
expenses  would,  as  to  the  company,  fall  with 
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the  contract  Itaelf.  Tbe  disposition  of  tbe 
money  wblch  may  be  left  after  the  subscrib- 
ers shall  be  satisfied  Is  not  before  us. 

4.  Mr.  Steele  was  called  as  a  witness  In 
behalf  of  defendant,  and  during  his  examina- 
tion tbe  court  held  that  it  was  not  compet- 
ent to  show  that  either  Mr.  Gardner  or  tbe 
Insurance  company  was  indebted  to  him  on 
account  of  commission  for  the  sale  of  stock. 
He  was  asked,  "For  what  were  they  indebted 
to  you?"  The  conrt  remarked,  "If  it  is  on  ac- 
count of  stock,  you  bad  better  not  bring  it 
out."  Defendant's  counsel  then  said,  "Strike 
out  tliat  question."  Having  held  that  the 
company  Iiad  no  power  to  contract  for  the 
payment  of  commissions  for  the  sale  of  its 
stock,  it  follows  that  the  court  was  right  in 
its  ruling.  By  withdrawing  the  question  the 
defendant  admitted,  in  effect,  that  the  pur- 
pose of  the  evidence  sought  to  be  introduced 
was  to  prove  an  indebtedneas  of  thfit  char- 
acter. 

The  Judgment  of  the  trial  court  is  affirmed. 

RAILET,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


FIRST  NAT.  BANK  OF  STRONGHXJRST, 
IIjI^  v.  KIBBI  et  ux.     (No."  19027.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
■  Dec.  1,  1916.    Motion  for  Rehearing 
Overruled  Dec.  20,  1916.) 

1.  DowBB  «si»49(4)— PowKB  or  Dibpobai.. 

In  view  of  Rev.  St.  1909,  {  2T88,  providing 
that  the  wife  may  relinquish  her  dower  by  joint 
deed  with  the  husband  acknowledged  and  cer- 
tified, and  section  8304,  providing  that  a  mar- 
ried womnn  shall  be  deemed  a  feme  sole,  so  as 
to  carry  on  business,  did  not  enable  her  by  a 
simple  deed  without  achnowled^ent  and  certifi- 
canon,  to  pass  her  inchoate  nght  of  dower  in 
teal  estate  owned  by  the  husband. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  II  158-162,  165,  166,  174 ;  Dec.  Dig.  «=» 
49(4).] 

2.  DowEB  <^=»29— Natuke  of  Intumst. 

An  inchoate  right  of  dower  prior  to  the 
death  of  husband  is  a  contingent  right  and  in 
no  sense  vested,  but  a  mere  expectancy  or  pos- 
sibility incident  to  the  marriage  relation,  con- 
tingent on  survival. 

I  Ed.  Note. — For  other  cases,  see  Dower,  Gent. 
Dig.  i  81;    Dec.  Dig.-<8=»29. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Dower.] 

Appeal  ttom  Circuit  Court,  Knox  CJounty; 
Charles  D.  Stewart,  Judge. 

Suit  by  the  First  National  Bank  of  Strong- 
hurst,  in.,  against  Charles  W.  Kirby  and 
wife.  Judgment  for  defendant  Charles  W. 
Kirby  and  for  plaintiff  against  defendant 
Adda  Kirby,  and  she  appeals.  Reversed  and 
remanded,  with  directions. 

See,  also,  175  S.  W.  926. 


This  Is  the  second  action  brought  by  plain- 
tiff against  defendants  in  tbe  circuit  court 
of  Knox  county.  Mo.,  to  foreclose  the  same 
mortgage  on  200  acres  of  land  in  said  county, 
the  legal  title  to  which  stood  in  tbe  name 
of  defendant  Charles  W.  Kirby  at  the  time 
of  the  execution  of  said  mortgage.  The  de- 
fendants are  husband  and  wife,  and  reside 
at  Strongburst,  111.  Plaintiff  Is  engaged  in 
the  banking  business  in  said  city. 

On  Octot>er  15,  1909,  defendants  executed 
and  delivered-  to  Elmer  E.  Taylor  four  prom- 
issory notes,  aggregating  $7,500,  due  five 
years  after  date,  which  were  attempted  to 
be  secured  by  a  mortgage  for  said  amount 
on  the  Knox  county  land  aforesaid.  Said 
notes  and  mortgage  were  signed  by  defend- 
ants, but  the  mortgage  was  never  acknowl- 
edged. The  above  notes  and  mortgage  were 
duly  assigned  to  the  plaintiff,  and  the  latter 
is  still  the  record  owner  thereof. 

On  April  12,  1911,  plaintiff  Instituted  in  the 
circuit  court  of  Knox  'county  aforesaid  an 
action,  numbered  in  said  court  6901,  against 
the  present  defendants,  to  foreclose  said 
mortgage.  Defendant  Adda  Kirby  filed  her 
separate  answer  In  said  cause,  and  alleged 
therein  that  at  the  time  said  mortgage  was 
signed  she  was  the  wife  of  her  codefendant; 
that  they  were  then  the  owners  of  said  200 
acres  by  the  entirety;  that  the  loan  was  for 
the  sole  use  of  her  husband,  and  that  she 
received  no  part  of  tbe  money  advanced;  that 
the  deed  was  never  acknowledged  by  her; 
that  the  money  loaned  by  Taylor  to  her  bus- 
band  belonged  to  plaintiff,  and  that  the  loan 
was  made  through  Taylor  to  avoid  the  pro- 
vision of  tbe  national  bank  act  (Act  June  3, 
1864,  c.  106,  13  Stat.  99),  ilmittng  the  amount 
the  bank  might  loan  to  one  person  to  10  per 
cent  upon  its  capital,  which  was  only  $33,- 
000;  that  the  plaintiff  bad  no  lawful  au- 
thority to  loan  upon  Missouri  lands  as  securi- 
ty; that  for  these  reasons  tbe  mortgage  was 
void,  and  she  asked  that  the  same  be  cancel- 
ed. Elmer  E.  Taylor  was  the  'cashier  of 
plaintiff,  and  the  $7,500  loaned  was  the  prop- 
erty of  tbe  latter. 

On  December  22,  1911,  the  circuit  court, 
in  disposing  of  case  6901,  rendered  a  judg- 
ment and  decree  of  foreclosure  against  the 
interest  of  defendant  Charles  W.  Kirby  in  the 
land  aforesaid,  but  as  a  part  of  tbe  same 
judgment  decreed  that  said  mortgage  was 
never  acknowledged  by  said  defendants  or 
either  of  th^m,  and  that  said  "mortgage  deed 
is  null  and  void  and  of  no  effect  as  to  the 
interest  of  said  Adda  Kirby  in  and  to  all  said 
real  estate."  The  plaintiff  in  said  cause  filed 
a  motion  for  a  new  trial,  setting  up  that  the 
judgment  on  all  issues  should  have  been  for 
plaintiff  against  both  defendants,  which  was 
overruled,  and  an  appeal  taken  to  this  court. 
We  reversed  and  remanded  the  cause,  for  the 
reason  that  there  was  no  final  Judgment  ren- 
dered in  tbe  case  discharging  Adda   Kirby 
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from  the  suit,  or  even  awarding  her  costs. 
175  S.  W.  928.    We  likewise  held  that: 

"No  cause  of.  action  existed  in  favor  of  the 
plaintiff  at  the  time  the  suit  was  bMught"  175 
S.  W.  928. 

The  case  having  been  tried  throughout  on 
the  theory  that  defendants  were  tenants  by 
the  entirety,  we  expressed  our  views  of  the 
law  upon  this  subject,  but  did  not  consider 
or  decide  whether  the  Inchoate  right  of  dow- 
er of  defendant  Adda  Klrby  was  conveyed  by 
said  mortgage. 

On  March  23,  1916,  plaintiS  Instttuted  in 
the  circuit  court  of  Knox  county  aforesaid 
the  present  action  against  Klrby  and  wife  to 
foreclose  said  mortgage,  the  foregoing  notes 
having  become  due,  and  the  defendants  filed 
separate  answers  in  said  cause. 

The  opinion  and  mandate  of  this  court  In 
case  6901  was  filed  in  the  circuit  court  of 
Knox  county  on  May  1,  1915.  On  June  10, 
1916,  plaintiff  dismissed  said  cause  as  to  de- 
fendant Adda  Klrby.' 

Charles  W.  Klrby  filed  his  separate  answer 
in  the  present  suit  on  June  7,  1915,  and 
pleaded  former  adjudication. 

(1)  The  separate  answer  of  Adda  Klrby 
filed  herein,  among  other  things,  sets  out 
the  proceedings  In  case  6901,  supra,  which 
culminated  in  a  decree  of  foreclosure  of  her 
husband's  interest  In  said  land,  which  was 
not  appealed  from.  (2)  She  pleads  said  Judg- 
ment in  her  own  behalf,  holding  said  mort- 
gage to  be  null  and  void  as  to  her  interest  in 
said  land.  (3)  She  avers  that  John  W.  Hark- 
ness  and  wife  on  March  2, 1896,  conveyed  the 
land  in  controversy  to  Charles  W.  Klrby, 
and  that  she  signed  said  notes  solely  as  the 
wife  of  said  codefendant  (4)  She  alleges 
that  she  has  no  interest  in  said  land  that  is 
subject  to  sale  under  said  trust  deed  or  any 
decree  rendered  thereon,  etc.  (5)  She  avers 
that  said  cause  6901  was,  on  June  10,  1915, 
dismissed  as  to  her,  and  that,  as  plaintiff 
foreclosed  its  deed  of  trust  as  to  the  interest 
of  Charles  'W.  Klrby  In  said  land,  It  cannot 
split  Its  cause  of  action  and  foreclose  said 
deed  of  trust  as  to  her  inchoate  right  of 
dower  in  said  land,  or  any  other  interest  she 
may  hare  therein. 

Plaintiff's  reply,  sets  out  in  substance  the 
proceedings  in  case  6901  aforesaid. 

The  testimony  taken  in  the  trial  of  case, 
6001  was  preserved  by  bill  of  exceptions  and 
offered  in  evidence  without  objection  in  the 
present  case.  J.  C.  Dorian  testified  at  the 
former  trial,  as  shown  by  above  bill  of  excep- 
tions, that  $500  would  be  a  reasonable  attor- 
ney's fee  for  foreclosing  said  mortgage,  when 
contested. 

At  the  conclusion  of  the  testimony  defend- 
ant Charles  W.  Klrby  interposed  a  demurrer 
to  the  evidence,  which  was  overruled.  De- 
fendant Adda  Klrby  asked  the  court,  before 
a  decision  was  announced,  to  find  the  facts 
as  stated  in  her  written  request,  numbered 
1  to  8,  inclusive.    Paragraph  2  of  the  pro- 1 


posed  finding  of  t&cta  asks  the  court  to  de- 
termine: 

"(2)  Whether  the  defendant  Adda  Kirby  has 
any  other  or  greater  right  in  the  real  estate  in 
question  than  an  inchoate  right  of  dower?" 

The  court  refused  to  answer  thU  question, 
and  an  exception  was  saved  as  to  its  ruling 
thereon.  Thereupon  defendant  Adda  Kirby 
asked  14  Instructions,  numbered  ftom  1  to 
14,  Inclusive.  The  first  and  tenth  were  giv- 
en as  asked,  and  the  remainder  refused.  The 
first,  in  substance,  declared  that  the  mort- 
gage In  controversy  was  never  acknowledged 
by  Adda  Kirby.  The  tenth.  In  substance,  de- 
clared that  the  present  suit  could  not  be 
maintained  against  defendant  Charles  W. 
Klrby. 

Hie  trial  court  in  its  decree,  after  setting 
out  its  findings  of  facts  as  to  the  unoon- 
troverted  testimony,  found  that  the  above 
mortgage  was  never  acknowledged  by  de- 
fendants or  either  of  them, 
"but  the  'court  finds  and  holds  that  said  deed 
of  trust  or  mortgage  deed  is  a  good  and  sufficient 
conveyance  as  between  the  parties  to  this  suit, 
and  that  same  is  in  full  force  and  effect  as  a 
deed  of  trust  or  mortgage  and  is  binding  upon 
the  interests  of  said  defendants  in  and  to  all 
above-described  real  estate." 

The  court  found  that  the  defendant  Charles 
W.  Kirby  should  go  hence  without  day  and 
recover  his  costs.    The  court  further  found: 

"That  the  said  deed  of  trust  or  mortgage  deed 
is  in  full  force  and  effect,  and  is  binding  upon 
the  interest  of  the  defendant  Adda  Kirby ;  that 
all  of  her  interest  of  whatsoever  kind  or  nature 
in  and  to  the  real  estate  described  in  said 
deed  of  trust  or  mortgage  deed  ♦  •  •  be  sold 
by  the  sheriff  of  Knox  county.  Mo.,  at  public 
vendue,  to  the  highest  bidder,",  etc. 

An  attorneys'  fee  of  |600  was  taxed  In 
favor  of  plaintiff's  counsel  for  prosecuting 
this  action. 

Defendant  Adda  Klrby  In  due  time  filed 
her  motions  for  a  new  trial  and  in  arrest  of 
Judgment  Both  motions  were  overruled,  and 
the  cause  duly  appealed  by  her  to  this  court. 

O'Harras,  Wood  &  Walker,  of  Keokuk, 
Iowa,  J.  C.  Dorian,  of  Bdina,  and  Boyd  ft 
McKinley,  of  Keokuk,  Iowa,  for  appellant. 
F.  H.  McCuUough,  of  Edina,  and  W.  C.  Ivlns, 
of  Stronghurst,  IlL,  for  respondent. 

RAILBY,  C.  (after  stating  the  facts  as 
above).  I.  It  Is  insisted  by  appellant  that 
the  execution  by  herself  and  husband  of  the 
unacknowledged  mortgage  read  in  evidence 
and  sdught  to  be  foreclosed  in  this  action 
was  Ineffectual  to  pass  her  inchoate  right  of 
dower  in  the  land  described  therein.  On  the 
other  hand,  respondent  contends  that  sec- 
tion 8304,  R.  S.  1909,  made  the  wife's  in- 
choate right  of  dower  a  part  of  her  eslate 
and  conferred  upon  her  the  right  to  sell  and 
dispose  of  the  same  by  an  unacknowledged 
deed,  without  any  reference  to  her  husband. 

We  have  examined  v^lth  care  and  a  great 
deal  of  Interest,  the  laws  of  many  states  re- 
lating to  married  women,  but  have  been  un- 
able to  find  therein  any  ivlndples  announced 
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which  haye  not  already  been  considered  by 
tbe  appellate  courts  of  this  state  in  dealing 
with  the  above  subject.  It  wonld  serve  no 
good  purpoae  to  review  tbe  legislation  in 
this  state  relating  to  the  law  of  married 
women,  as  the  subject  was  fully  con&idered 
in  the  two  cases  of  Brown  v.  Dressier,  125 
Mo.  588,  29  S.  W.  IS,  and  Farmers'  ESxchasge 
Bank  T.  Hageluken,  166  Mo.  443,  66  S.  W. 
728,  88  Am.  St.  Rep.  434.  In  each  of  these 
cases  the  wife  undertook  to  convey  her  legal 
Ktate,  without  her  husband  Joining  in  the 
conveyance.  In  each  case  the  wife  had  ac- 
quired title  to  the  real  estate  attempted  to 
be  conveyed  after  the  pas&age  of  the  married 
woman's  act,  supra. 

In  Brown  v.  Dressier,  Judge  Brace,  speak- 
ing for  this  division,  ruled  that  a  married 
woman  could  convey  her  real  estate  held  as 
in  common  only  by  Jointly  with  her  husband 
executing,  acknowledging,  and  certifying  the 
conveyance,  as  required  by  section  2396,  R. 
S.  1889.  All  the  then  members  of  this  court 
concurred  in  Judge  Brace's  opinion.  The 
same  legal  proposition  came  before  the  court 
en  banc  in  the  Hageluken  Case,  supra,  and 
the  Brown-Dressier  decision  was  in  terms 
overruled,  in  an  opinion  filed  by  Judge  Sher- 
wood, to  which  Judges  Brace,  Valliant,  and 
Gantt  dissented. 

While  the  principles  of  law  declared  in  tbe 
Hageluken  Case  have  since  been  followed 
by  this  court,  and  are  now  considered  as 
settled,  yet  a  careful  consideration  of  these 
two  cases  will  indicate  that  the  able  members 
of  the  Supreme  Court  who  were  then  on  the 
bench  were  nearly  evenly  divided  over  the 
question  as  to  whether  the  wife  could  con- 
vey her  legal  estate  acquired  subsequently 
to  tbe  adoptlcn  of  tbe  married  woman's  act 
of  1889  without  her  husband  Joining  in  a 
deed  and  acknowledging  same  with  the  wife. 

[1]  We  are  now  asked  to  go  one  step  fur- 
ther, and  hold  that  the  General  Assembly  of 
this  state,  in  thte  adoption  of  section  8304, 
supra,  intended  to  make  the  wife's  inchoate 
rlgbt  of  dower  a  part  of  her  separate  or 
legal  estate,  with  the  right  to  sell  and  dis- 
pose of  same,  without  her  husband  joining 
In  the  conveyance,  and  without  any  acknowl- 
edgment upon  the  part  of  either.  If  section 
S304,  supra,  contemplated  that  the  wife,  un- 
der the  drcnmstances  of  this  case,  should  be 
placed  upon  the  same  plane  as  an  unmarried 
woman,  with  full  power  and  authority  to 
sell  and  convey  her  Inchoate  right  of  dower, 
without  her  husband  Joining  In  the  convey- 
ance, and  without  any  acknowledgment  of 
the  Instrument  on  her  part,  it  would  undoubt^ 
edly  follow  that  such  inchoate  right  of  dower 
could  be  levied  upon  and  sold  under  an  execu- 
tion l&sued  in  due  form  against  the  wife. 
Should  tbe  Inchoate  right  of  dower  be  sold 
under  execution  against  her,  and  a  deed  be 
made  to  the  purchaser  therefor,  it  would 
practically  destroy  lu  many  cases  the  com- 
mercial value  of  the  fee-simple  title,  The 
owner  of  the  fee,  in  case  he  desired  to  sell, 


would  be  left  at  the  mercy  of  an  unfriendly 
owner  of  the  inchoate  right  of  dower,  and 
might  be  compelled  to  pay  an  exorbitant  con- 
sideration for  a  release  of  such  interest. 
Was  it  not  the  Intention  of  the  lawmaking 
power  to  require  the  husband  and  wife  to 
Join  in  a  deed  when  disposing  of  the  inchoate 
right  of  dower,  in  connection  with  the  es^ 
tate  conveyed,  in  order  to  avoid  tbe  injurious 
consequences  that  might  follow,  and  espe- 
cially as  above  Indicated?  Section  8304, 
supra,  does  not  require  the  husband  to  join 
the  wife  in  respect  to  any  conveyance  made 
thereunder.  The  requirement  so  to  do,  where 
the  Inchoate  right  of  dower  is  attempted  to 
be  disposed  of,  is  found  in  section  2788,  B. 
S.  1909,  where  it  is  said: 

"A  husband  and  wife  may  convey  the  real  es- 
tate of  the  wife,  and  the  wife  may  relinquish 
her  dower  in  the  real  estate  of  her  nusband  by 
their  joint  deed  acknowledged  and  certified  as 
herein  provided." 

Section  901,  R.  S.  1899,  was  repealed  by 
the  act  of  1905  (page  94)  and  said  section 
2788  enacted  in  lieu  thereof.  Hence  we  find 
that  the  General  Assembly  in  1905,  after  the 
passage  of  the  married  woman's  act  of  1889 
in  the  form  of  a  new  enactment,  still  requir- 
ed the  husband  and  'wife  to  join  in  the  con- 
veyance where  the  inchoate  right  of  dower 
Is  conveyed,  and  to  have  the  conveyance 
acknowledged  by  both.  While  the  Legisla- 
ture, In  the  repeal  of  section  901,  B.  S.  1899, 
and  the  enactment  of  1905  In  lieu  thereof, 
as  It  appears  in  section  2788,  R.  S.  1909,  used 
the  same  language,  in  regard  to  requiring 
husband  and  wife  to  Join  In  the  conveyance 
and  acknowledge  same  when  the  Inchoate 
right  of  dower  is  attempted  to  be  disposed 
of,  as  appeared  in  the  statute  under  the  head 
of  "Conveyances,"  which  were  in  exiistence 
prior  to  the  adoption  of  the  married  woman's 
act,  yet  it  is  persuasive  evidence  of  the  fact 
ttiat  the  attention  of  the  General  Assembly 
was  called  to  this  re-enactment  of  the  old 
law,  notwithstanding  the  married  woman's 
act,  prevlonsly  adopted.  If  the  lawmakers 
had  Intended  that  tbe  Inchoate  right  of  dow- 
er might  be  disposed  of  by  the  wife,  as  con- 
templated in  section  8304,  supra,  it  would 
have  been  an  easy  matter  to  have  said  so, 
and  to  have  refrained  from  re-enacting  the 
old  law,  which  required  the  husband  and 
wife  to  join  in  the  deed  and  acknowledge 
some,  etc. 

[2]  We  have  no  disposition  to  curtail  by 
judicial  construction  the  beneficent  provisions 
of  section  8304,  supra,  enacted  for  the  ben- 
efit of  married  women,  in  respect  to  their 
contractual  and  property  rights.  Nor,  on 
the  other  hand,  are  we  allowed  to  invade 
the  province  of  the  lawmaking  i)ower,  and 
give  to  said  section  a  construction  at  vari- 
ance with  the  intention  of  the  lawmakers  in 
respect  to  same.  Appellant  simply  had  an 
inchoate  right  of  dower  in  the  real  estate 
described  in  the  mortgage.  It  is  a  contin- 
gent right,  the  value  of  which  dop^ids  whol- 
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ly  upon  the  death  of  the  husband.  Tecken- 
brock  V.  McLaughlin,  246  Mp.  711,  152  S.  W. 
38.  It  may  be  terminated  at  any  time  by 
the  death  of  the  wife.  It  is  in  no  sense  a 
vested  right  growing  out  of  the  contract  of 
marriage,  but  is  a  mere  expectancy  or  possi- 
bility luddeut  to  the  marriage  relation,  con- 
tingent on  her  surviving  the  husband. 

The  General  Assembly  of  this  sti^te,  after 
adopting  the  married  woman's  act  of  18S9, 
continued  throughout  subsequent  revisions 
section  2788,  R.  S.  1900,  and  other  sections, 
which  contemplate  that  the  wife,  in  order  to 
convey  her  inchoate  right  of  dower,  must 
Join  in  a  deed  with  the  husband  and  both 
must  acknowledge  same.  We  think  It  would 
be  doing  an  injustice  to  the  lawmakers  of 
this  state  to  bold  that  in  the  enactment  of 
section  8304,  supra.  It  was  intended  to  class- 
ify the  Inchoate  right  of  dower  as  the  sepa- 
rate property  or  legal  estate  of  a  married 
woman,  so  as  to  make  it  liable  on  execution 
for  the  payment  of  her  debts. 

It  was  frankly  admitted  by  respondent's 
counsel  at  the  oral  argument  before  us  that 
the  Inchoate  right  of  dower  belonging  to  a 
married  woman  could  not  be  levied  upon  and 
sold  under  execution  for  the  payment  of  her 
debts,  but  it  was  contended  that  she  had  the 
legal  right,  under  section  8304,  supra,  to  sell 
or  dispose  of  same  if  she  saw  fit  to  do  so. 
This  latter  contention  does  not  appeal  to  us 
as  being  sound.  If  the  Legislature,  In  the 
enactment  of  section  8304,  intended  that  the 
Inchoate  right  of  dower  should  be  classed  as 
a  part  of  the  married  woman's  property  at- 
tempted to  be  covered  by  said  section,  then 
she  has  the  legal  right  to  convey  same  by  her 
own  unacknowledged  deed,  without  any  refer- 
ence to  her  husband.  Considering  the  dower 
interest  as  property,  under  said  section,  it  is 
clearly  vendible  under  execution  against  the 
wife;  and  it  would  be  illogical  to  hold  other- 
wise. We  are  satisfied  that  the  Legislature 
never  intended  section  8304,  supra,  to  coVer 
the  dower  interest  of  a  married  woman  in 
her  husband's  real  estate,  but,  on  the  con- 
trary, intended  that  the  conveyance  of  same 
should  be  governed  by  the  provisions  of  sec- 
tion 2788,  R.  S.  1909,  which  requires  the  hus- 
band and  wife  to  Join  in  the  deed  and  ac- 
knowledge same. 

On  the  undisputed  facts  disclosed  by  the 
record,  we  hold,  as  a  matter  of  law,  that  the 
act  of  appellant  in  signing  the  unacknowl- 
edged mortgage  in  controversy  was  ineffec- 
tual to  pass  her  inchoate  right  of  dower  in 
the  real  estate  described  In  the  mortgage. 

II.  We  have  carefully  read  and  considered 
all  of  the  authorities  in  the  respective  briefs 
on  file,  as  well  as  those  referred  to  by  coun- 
sel for  respondent  since  the  oral  argument 
of  this  cause.  The  Missouri  cases  cited  do 
not  deal  with  the  question  as  to  whether 
section  8304,  supra,  authorizes  a  married  wo- 
man to  convey  her  inchoate  right  of  dower 


In  her  husband's  real  estate,  without  Joining 
the  husband  in  a  conveyance,  etc.  On  the 
contrary,  the  cases  to  which  we  are  referred 
relate  to  the  right  of  the  wife  to  dispose  of 
her  legal  estate  without  Joining  her  husband 
in  the  conveyance  of  same. 

The  case  of  Bank  of  Stronghurst  t.  Klrby, 
175  8.  W.  926,  was  disposed  of  in  the  trial 
court  on  the  theory  that  these  defendants 
were  the  owners  of  the  land  described  In  the 
mortgage  as  tenants  by  the  entirety.  The 
case  was  tried  here  upon  the  same  theory. 
We  reversed  and  remanded  the  case  because 
it  was  prematurely  brought,  and  because  no 
final  Judgment  bad  been  rendered  disposing 
of  Mrs.  Klrby's  rights  In  the  litigation.  In 
discussing  the  Issues  which  we  anticipated 
would  come  up  on  a  retrial  of  the  case,  we 
held  that,  if  appellant  and  her  I^usband  were 
tenants  by  the  entirety,  then  her  act  in  sign- 
ing the  ttnacknowledged  mortgage  with  her 
husband,  and  delivering  same  to  plaintiff, 
passed  her  interest  as  tenant  by  the  entirety. 
The  pleadings,  however,  in  the  present  case, 
concede  that  appellant  has  only  an  inchoate 
right  of  dower  In  the  land  described  In  said 
mortgage.  We  neither  considered  nor  passed 
upon  the  question  now  before  us  in  the  for- 
mer litigation.  We  are  satisfied  with  the 
conclusion  reached  in  the  former  case  on  the 
record  presented   therein. 

The  Illinois  cases  cited  by  respondent's 
counsel  have  no  application  to  the  case  In 
hand,  for  the  obvious  reason  that  section  17 
of  the  Illinois  married  woman's  act  of  1874. 
Laws  1874,  pp.  275,  276  (Bute  v.  Kneale,  109 
111.  656),  in  express  terms  authorizes  the  hus- 
band and  wife  to  convey  the  tatter's  interest 
in  his  land  by  both  Joining  in  a  deed  there- 
for, although  it  may  not  be  acknowlMlged  by 
her;  but  the  same  section  provides  that: 

'^n  all  cases  where  the  interest  of  the  hus- 
band in  any  tract  or  parcel  of  land  has  been 
divested,  by  process  of  law  •  or  otherwise,  the 
wife  may,  by  deed  duly  executed  and  acknowl- 
edged, release  and  convev  to  the  purchaser"  all 
her  interest  in  such  land. 

Mr.  Justice  Mulkey,  In  Bute  v.  Kneale  et 
aL,  109  IlL  loc  dt  657,  in  discussing  the  ef- 
fect of  said  last-quoted  portion  of  section  17, 
supra,  said: 

"But  in  such  case  her  deed  most  be  duly  ac- 
knowledged and  properly  certified,  aa  required 
by  the  statute;  otherwise  it  will  be  inopera- 
tive." 

This  was  one  of  the  cases  to  which  we  were 
referred  by  respondent's  coimael  since  the 
oral  argument  of  the  case. 

We  find  nothing  in  the  cases  dted  by  re- 
spondent which  would  warrant  va  to  affirm 
Judgment  in  this  cause. 

III.  Having  reached  the  conclusion  that  re- 
spondent la  not  entitled  to  maintain  this  ac- 
tion, we  hereby  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
set  aside  its  Judgment  In  behalf  of  plaintiff 
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against  this  appelant,  and  to  digmiss  this 
eanae  as  to  appellant,  at  tbe  cost  ot  plaintiff. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
EAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  conrt    All  concnr. 


STATE  ex  rd.  KBRN,  Treasurer  of  Drainage 

IHst  No.  1,  T.  STONB,  County  Treasarer. 

(No.  19649.) 

(Supreme   Court  of  Missouri,   Division  No.  1. 

Dec.  1,  1916.     Motion  for  Reliearing 

Overruled  Dec.  20,  1916.) 

L  MAiTDAmra  «=>10— Clear  Leoal  Titli. 

For  mandamus  to  issue,  relator  must  bare 
a  dear  legal  right  to  the  thing  demanded,  and 
it  must  be  the  imperative  duty  of  respondent 
to  perform  the  act  required. 

[£d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  37;  Dec  Dig.  «bs>10.] 

2.  JuDGUEST  «s>675(l)— Res  Judicata— Fbb- 
BONs  Concluded. 

Whenever  a  party  is  interested  in  the  sub- 
ject-matter of  pending  litigation,  and  is  placed 
in  the  control  and  management  of  the  defense 
thereof,  be  is  just  as  much  botuid  by  the  judg- 
ment in  the  cause  as  the  real  defendant  in 
whose  name  the  defense  is  made. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1190,  1194;   Dec.  Dig.  «=»675(1).] 

3.  Mandakub  9s9<S— AnoTHEB  AcnoN  Pend- 
ing. 

Where  a  drainage  district  took  charge  of 
sod  conducted  the  defense  of  the  action  of  a 
drainage  contractor  against  the  county,  it  was 
bound  by  the  money  judgment  against  the  coun- 
ty directing  that  the  judgment  "be  paid  and  dis- 
cliarged  from  and  out  of  the  funds  raised  against 
lands  in  the  drainage  district,"  and  the  drain- 
age district  could  not,  while  appeal  was  pend- 
ing from  such  judgment,  maintain  mandamus 
against  the  county  or  its  treasurer  to  turn  over 
to  it  funds  claimed  by  t^e  contractor  as  appli- 
cable to  such  judgment,  to  apply  the  funds  to 
another  purpose,  such  as'  the  maintenance  of  the 
drainage  ditch. 

[E^d.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  35;  Dec.  Dig.  <8=:>5.] 

4.  CoTJBTS  ^=»493(1)  —  Independbnt  Jukis- 
DicTioN    OF    United    States    and    State 

COUBTS. 

When  either  a  state  or  federal  court  takes 
into  its  jurisdiction  a  specific  thing,  that  res 
is  withdrawn  from  the  judicial  power  of  the 
other. 

[Kd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  iS  1346,  134S;    Dec:  Dig.  <3=>493(1).] 

Appeal  from  Circuit  Court,  Bates  County ; 
Charles  A.  Calvird,  Judge. 

Action  by  the  State,  on  the  relation  of 
J.  F.  Kern,  Treasurer  of  Drainage  District 
No.  1  of  Bates  County,  against  John  Stone, 
Treasurer  of  Bates  County.  From  Judgment 
for  respondent,'  relator  appeals.    Affirmed. 

This  is  a  mandamus  proceeding,  brought 
by  relator  as  treasurer  ot  drainage  district 
No.  1,  in  Bates  county.  Mo.,  against  respond- 
ent, as  the  treasurer  of  said  county,  to  compel 
the  latter  to  turn  over  to  relator,  as  treasur- 
er aforesaid,  $29,016.16,  held  by  him  under 


an  order  of  the  county  court  of  said  county, 
together  with  |1,700  alleged  to  have  been  re- 
ceived by  said  county  as  interest,  on  account 
ot  the  proceeds  of  sale  of  drainage  bond& 

The  record  before  us  is  very  meager  and 
unsatisfactory,  but  as  the  proceedings  In 
the  federal  court  by  Wills  &  Sons  v.  Bates 
County,  prior  to  the  roidltion  of  the  last 
judgment  In  said  court,  are  reported  In  full. 
In  the  two  cases  of  Wills  et  al.  v.  Bates  Coun- 
ty et  al.  (0.  C.)  170  Fed.  812,  and  Bates  Coun- 
ty, Mo.,  v.  Wills  et  al.,  190  Fed.  522,  111  C. 
C.  A.  354,  we  will  set  oat  some  of  the  facts 
more  In  detail,  as  shown  In  said  reports,  than 
they  appear  In  the  record  before  us,  in  order 
that  we  may  be  fully  advised  as  to  the  merits 
of  the  present  controversy. 

Certain  citizens  of  Bates  county  aforesaid 
organized  drainage  district  No.  1,  under  arti- 
cle 4,  e.  41,  R.  S.  1909,  known  as  the  "County 
Court  Law."  The  county  court  of  said  coun- 
ty, acting  for  the  drainage  district,  let  a 
contract,  through  Bell^  the  engineer,  to  Timo- 
thy Foohey  &  Sons,  for  the  construction  of 
a  ditch  In  said  county,  divided  into  three  sec- 
tions. The  contract  and  bond  given  by  the 
contractors  were  subsequently  approved  by 
the  county  court  On  the  day  of  the  execu- 
tion of  said  contract,  Foohey  &  Sons,  assigned 
and  transferred  to  A.  V.  Wills  &  Sons  the 
portion  of  the  contract  relating  to  section  No. 
3.  WlUs  &  Sons  obligated  themselves  to 
perform  the  contract  relative .  to  section 
3,  and  the  work  which  was  done  upon  said 
last-named  section  was  performed  by  them. 
Separate  estimates  were  made  by  the  engi- 
neer of  work  done  by  Wills  &  Sons,  as  the 
same  progressed,  to  August,  1908,  and  90 
per  cent,  of  the  total  amount  was  paid  by 
the  county  court;  10  per  cent,  being  re- 
served. 

During  the  progress  of  the  work  and  on  the 
6th  day  of  August,  1908,  the  records  of  the 
county  court  show  that  Wills  &  Sons  stated 
to  said  court  that  they  found  In  the  land  re- 
quired to  be  excavated  a  large  amount  of 
stone,  which  was  not  covered  by  the  terms 
of  their  contract,  and  that  they  could  not  re- 
move the  same  under  said  agreement.  It 
was  finally  agreed  between  Wills  &  Sons  and 
the  county  court  that  the  work  should  be 
continued  as  formerly  by  Wills  &  Sons,  with- 
out prejudice  as  to  theli  right  to  refuse  to 
move  the  stone,  and  without  prejudice  as  to 
the  right  of  the  county  to  contest  the  claim 
of  WUls  &  Sons,  in  respect  to  said  matter. 
Thereafter  Wills  &  Sons  removed  said  ma- 
terial from  the  ditch,  except  the  stone,  which 
they  Insisted  they  were  not  required  to  re- 
move; the  county  court  insisting  that  they 
were  required,  under  the  contract,  to  re- 
move same. 

On  April  3,  1909,  Wills  &  Sons  brought 
suit  In  the  federal  court  against  Bates  coun- 
ty and  drainage  district  No.  1  (190  Fed.  526, 
111  C.  C.  A.  354)  to  recover  $58,000,  which 
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they  claimed  to  be  due  them  for  said  work. 
Mr.  Smith,  who  is  counsel  for  relator  in  this 
action,  appeared  in  behalf  of  Bates  county 
and  said  district,  and  filed  separate  demur- 
rers to  plaintiff's  petition,  in  behalf  of  said 
defendants.  Judge  Philip,  in  disposing  of 
the  separate  demurrer  of  the  drainage  dis- 
trict, in  170  Fed.  loc.  dt.  813,  814,  said: 

"Without  entering  into  any  detailed  discus- 
sion, I  am  of  opinion  that  the  demurrer  is  well 
taken  as  to  the  defendant  drainage  district. 
The  whole  scope  and  tenor  of  the  statute  under 
which  the  contract  was  made  indicate  that  it 
was  made,  in  effect,  under  orders  of  the  county 
court  of  Bates  county,  in  pursuance  of  a  power 
conferred  upon  it  by  the  Legislature.  •  •  * 
I  am  therefore  unable  to  see  that  any  judg- 
ment could  be  rendered  against  the  drainage 
district  for  the  work  done  by  the  plaintiffs. 
The  demurrer,  therefore,  on  behalf  of  the  drain- 
age district,  is  well  taken." 

The  county's  separate  demurrer  to  the  peti- 
tion was  overruled.  It  then  filed  an  answer, 
denying  liability,  and  claimed  therein  that 
plaintitts,  under  the  cgntract,  were  required 
to  remove  all  the  material  from  the  ditch,  in- 
cluding stone;  that  they  had  not  done  so; 
and  that  the  engineer  bad  not  given  any  esti- 
mates for  unpaid  work. 

▲t  the  trial  but  little  evidence  was  offered, 
for  the  reason  that  the  trial  court  expressed 
the  view  that  the  agreement  of  August  6, 
1908,  constituted  a  new  contract  which  enti- 
tled plaintiffs  to  recover  the  full  amount  of 
the  balance  due  for  the  work  which  they  had 
performed,  and  directed  a  verdict  In  favor 
of  plaintiffs  and  against  the  county  for  that 
amount.  Judge  Munger,  upon  the  county's 
appeal  from  the  above  judgment,  held  *hat: 

"The  Judgment  in  this  case  awarded  them  the 
entire  amount,  and  to  the  extent  that  it  exceed- 
ed 90  per  cent,  was  clearly  erroneous.  •  •  • 
The  evidence  does  not  show  that  the  fund  ap- 
plicable for  the  payment  was  exhausted  or  was 
insufiSdent  to  pay  for  the  completion  of  the 
work." 

The  above  judgment  was  reversed,  and  a 
new  trial  ordered. 

Before  the  second  trial,  drainage  district 
No.  1  had  reorganized  under  the  act  of  1913 
(Acts  1913,  p.  233)  as  a  circuit  court  dis- 
trict, and  this  was  pleaded  by  the  county  as 
a  defense  in  the  last  trial  before  the  dis- 
trict court,  but  the  court  held  that  the  coun- 
ty was  still  the  proper  party  to  be  sued, 
instead  of  the  district 

Upon  the  last  trial  the  jury  assessed  the 
damages  of  Wills  &  Sons  at  $42,609.08,  and 
assessed  the  defendant's  damages  at  $11,- 
610.77,  and  thereupon  judgment  was  entered 
In  said  court  as  follows: 

"It  is  therefore  considered,  ordered,  and  ad- 
judged that  the  plaintiffs  A.  V.  WUls,  W.  V. 
Wills  and  E^mett  Wills  have  and  recover  of 
and  from  the  defendant  Bates  county.  Mo., 
thirty  thousand  nine  hundred  ninety-eight  and 
*Vioo  dollars  ($30,998.31)  so  found  to  be  due. 
together  with  their  costs  herein  expended,  and 
have  execution  therefor,  the  same  to  be  paid 
and  discharged  from  and  out  of  the  funds  rais- 
ed or  to  be  raised  by  benefit  assessments  upon 
and  against  the  lands  in  drainage  district  No. 
1,  Bates  coun^,  lio." 


From  this  Judgment  an  appeal  was  taken 
by  defendant  to  the  United  States  Circuit 
C!ourt  of  Appeals  (238  Fed.  — ),  where  the 
case  is  still  pending. 

It  appears  from  the  record  and  briefis  on 
file  that  the  first  funds  raised  by  the  district 
by  bond  issue  amounted  to  $356,000,  and  that 
they  were  issued  in  the  construction  of  tlie 
drainage  system. 

It  is  averred  in  the  petition,  in  respect  to 
the  money  sued  for,  tliat: 

"This  fund  was  a  part  of  a  fund  of  $170,000 
that  had  been  raised  by  a  second  bond  issue  for 
the  doing  of  additional  work,  not  yet  completed, 
in  digging  ditches,  building  bridges,  and  repair- 
ing dikes  and  other  works  for  the  reclamation 
of  lands  in  the  district." 

The  defendant's  return,  in  tills  case,  amaag 
other  things,  alleges  that: 

"It  is  admitted  that  the  funds  raised  from  the 
bond  issue  from  which  the  construction  work 
done  by  Wills  &  Sons  was  to  be  paid  had  been 
entirely  exhausted,  leaving  no  money  in  that 
fund  dut  of  which  to  pay  Che  Judgment  in  their 
favor,  but  it  is  averred  that  the  second  fimd 
was  raised  for  the  purpose  of  deepening  original 
ditch  and  doing  new  work  in  the  system,  but 
that  the  work  contemplated  in  the  plan  for 
reclamation  and  for  the  doing  of  which  the  sec- 
ond bond  issue  was  made  had  been  completed, 
leaving  the  amount  in  dispute  as  a  surplus,  and 
that  out  of  this  surplus  the  drainage  district 
was  intending  lo  do  maintenance  work.  Tkat 
Wills  &  Sons  were  claiming  that  this  surplus 
was  applicable  to  the  payment  of  their  claim, 
and  that  pending  the  appeal  from  that  judg- 
ment the  money  could  not  be  safely  turned  over 
by  defendant." 

Belator  was  sworn  as  a  witness,  and  testi- 
fied that: 

"The  board  of  supervisors  has  had  charge  of 
the  defense  of  the  case  in  the  United  States 
court  since  the  reorganization.  I  remember  Mr. 
(Thastain  told  me  if  the  board  would  put  up  a 
bond  to  hold  the  county  harmless,  the  county 
court  would  turn  the  money  over,  bnt  that 
would  not  get  us  anywhere.  If  we  had  the 
money,  we  would  go  ahead  and  finish  the  ditch." 

The  evidence  is  undisputed  that  ever  since 
the  reorganization  of  drainage  district  No.  1 
and  before  the  last  trial  in  the  United  States 
court,  the  drainage  district,  through  its  board 
of  supervisors,  has  had  charge  of  the  defense 
of  the  Wills  Case  now  pending  in  the  Court 
of  Appeals. 

The  trial  court  found  the  issues  herein  for 
defendant,  denied  the  writ  of  mandamns,  and 
entered  its  Judgment  in  behalf  of  respondent 

Belator  appealed  the  case  to  this  court 

Thomas  J.  Smith,  of  Butler,  for  appellant 
De  Witt  0.  Obastain,  of  Butler,  tor  respond- 
ent 

BAILET,  C.  (after  stating  the  facta  as 
above).  [1]  I.  In  order  that  k  writ  of  man- 
damus may  be  available,  it  Is  essential  that 
the  relator  have  a  dear  legal  right  to  the 
thing  demanded,  and  It  must  be  the  impera- 
tive duty  of  respondent  to  perform  the  act 
required.  State  v.  City  of  Willow  Springs. 
183  S.  W.  loc.  dt  592,  593 ;  State  ex  inf.  ▼. 
Kansas  City  Gas  Clompany,  254  Ma  loc  dt 
532,  163  a  W.,8M|  State  ex  leL  T.  Hadsoo. 
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226  Mo.  loc  dt  265;  126  S.  W.  73S ;  State  ex 
reL  r.  Bridge  Ck>.,  206  Mo.  loc.  dt.  134,  lOS  S. 
W.  1052 ;  State  ex  rel.  r.  Mcintosh,  205  Mo. 
loe  dt.  610,  103  S.  W.  1071 ;  State  ex  rel.  v. 
Lesuenr,  136  Ma  loc.  cit  459,  ^  S.  W.  325 ; 
State  ex  reL  Tbomas  t.  Williams,  99  Mo.  loc. 
dt  303,  12  S.  W.  905 ;  State  ex  rel.  Snyder 
T.  Newman,  91  Mo.  loc.  dt  451,  3  S.  W.  848 ; 
Ex  parte  Ashcraft  193  Mo.  App.  486,  186 
S.  W.  loc.  dt  533;  State  ex  rel.  v.  Appling, 
191  Mo.  App.  loc  dt  592,  593,  177  S.  W.  751. 

In  the  litigation  heretofore  mentioned,  the 
United  States  District  Court  had  jnrlsdlctlon 
over  the  subject-matter  under  consideration 
and  also  over  the  persons  of  Wills  &  Sons, 
as  well  as  Bates  county.  Mo.  The  drainage 
district  was  originally  Joined  as  a  codefend- 
aut  with  the  county,  and  was  removed  from 
aald  proceedings,  through  its  own  action. 
The  county  and  drainage  district  possessed 
a  common  interest  which  had  for  its  purpose, 
the  defeat  of  the  Willb  demand.  The  coun- 
ty's interest  is  best  represented  by  Judge 
Munger,  In  Bates  County,  Mo.,  v.  Wills.  190 
Fed.  loc.  dt  528,  627,  101  0.  C.  A.  358,  where 
it  Lb  said: 

"The  first  contenticm  made  here  upon  the 
part  of  the  county  is  that  it  in  no  manner  is 
liable  upon  the  contract,  that  the  contract  was 
not  one  made  by  the  county  for  and  on  its  be- 
half, but  was  a  contract  of  the  drainage  dis- 
trict, and  that  the  drainage  district  alone  is 
liable.  Viewing  the  legislation  of  the  state 
relatiTe  to  these  drainage  districts,  we  think  it 
apparent  that  drainage  districts  were  merely 
political  subdivisions  of  the  county  for  the  spe- 
cial purposes  of  drainage,  and  were  not  at  the 
time  tibe  contract  was  entered  into  created  cor- 
porations capable  of  suing  and  being  sued.  The 
whole  proceeding  for  the  establishment  of  drain- 
age districts,  construction  of  ditches,  assessing 
property  therefor,  and  providing  the  funds  to 
pay  for  construction,  was  vested  in  the  county 
court  The  statute  expressly  required  that  the 
engineer  sliould  make  the  contract  for  and  on 
behalf  of  the  coonty. 

"We  think  it  apparent  that  the  contract  in 
question  was  a  spedal  contract  of  the  county, 
differing  from  its  general  contracts,  in  that  the 
funds  tor  the  payment  of  the  enterprise  were 
to  be  collected  from  the  portion  of  the  county 
only  that  derived  special  benefit  from  the  Im- 
provement; that  the  district  formation  was  for 
the  purpose  of  designating  the  territorial  part 
of  the  county  to  be  assessed  for  the  payment 
fiereof." 

It  is  undisputed  that  since  the  reorganiza- 
tion of  the  drainage  district,  the  latter, 
through  its  board  of  supervisors,  has  had 
the  entire  control  and  management  of  the 
Wills  Case  now  pending  in  the  federal  court. 
238  Fed. .  At  the  last  trial,  when  Judg- 
ment was  entered  against  the  county,  the 
drainage  district  had  charge  of  the  case, 
and  In  the  name  of  the  county  urged  that  it 
was  a  necessary  and  proper  party  to  defend 
the  case,  but  the  federal  court  overruled 
this  contention,  and  dedded  that  the  county 
was  still  the  proper  party  to  defend  the  ac- 
tion. The  drainage  district  in  the  name  of 
the  comity,  appealed  from  the  last  Judgment 
of  the  federal  court,  and  still  has  the  manage- 
ment and  control  of  the  defense  in  said 
cause.     The   above  Judgment,  among  other 


things,  redtes,  that  It  is  "to  Im  paid  and  dis- 
charged from  and  out  of  the  funds  raised  or 
to  be  raised  by  benefit  assessments  upon  and 
against  the  lands  in  drainage  district  Na  1, 
Bates  county,  Mo." 

[2,  S]  Said  district  in  view  of  the  facts 
aforesaid,  was  Just  as  much  bound  by  the 
above  Judgment  as  Bates  county.  AVhenever 
a  party  is  interested  in  the  subject-matter  of 
pending  litigation,  and  is  placed  In  the  con- 
trol and  management  of  the  defense  therein, 
he  is  Just  as  mucli  bound  by  the  Judgment  in 
the  cause  aa  the  real  defendant  in  whose 
name  the  defense  is  made.  Titus  v.  Develop- 
ment Co.,  261  Mo.  loc.  cit.  249,  174  S.  W.  432; 
Wilson  V.  Drainage  District,  257  Mo.  loc.  cit 
283,  165  S.  W.  734;  Davidson  y.  Real  Estate 
&  Investment  Co.,  249  Mo.  474,  503,  155  8. 
W.  1 ;  Landis  v.  HamUton,  77  Mo.  554 ;  Wood 
V.  Bnsel,  63  Mo.  193,  194;  Strong  et  al.  v. 
Phoenix  Ins.  Co.,  62  Mo.  loc.  dt  299,  21  Am. 
Rep.  417:  Harvie  v.  Turner,  46  Mo.  loc.  dt 
448 ;  State,  to  Use,  v.  Coste  et  aL,  36  Mo.  437, 
438,  88  Am.  Dec.  148;  Sturdivant  Bank  v. 
Huters,  87  Mo.  App.  539,  540 ;  State  ex  rel. 
Reeves  v.  Barker,  26  Mo.  App.  487.  If  the 
drainage  district  had  been  Joined  as  a  de- 
fendant, in  the  action  now  pending  in  the 
federal  Court  of  Appeals,  and  Judgment  bad 
been  rendered  against  it  as  well  as  the 
connty,  It  would  be  too  plain  for  argument 
that  the  drainage  district  could  not  success- 
fully maintain  a  mandamus  proceeding  in 
the  state  circuit  court,  against  the  county, 
or  its  treasurer,  with  above  action  still  pend- 
ing, to  compel  the  latter  to  turn  over  to  it 
the  funds  attempted  to  be  charged  with  the 
payment  of  said  Judgment.  On  the  facts  dis- 
closed by  the  record,  the  drainage  district 
is  Just  as  much  boiind  by  said  Judgment  as 
if  it  were  a  party  thereto,  and  hence  is  clear- 
ly not  entitled  to  maintain  this  action. 

[4]  II.  The  district  court  in  the  case  of 
Wills  &  Sons  V.  Bates  County,  Mo.,  specified 
that  its  Judgment  for  $30,998.31  should  be 
paid  "out  of  the  funds  raised  or  to  be  raised 
by  benefit  assessments  upon  and  against 
the  lands  in  drainage  district  No.  1,  Bates 
county.  Mo.,"  We  are  asked  by  relator  to 
ignore  the  above  Judgment  and  litigation, 
and  to  compel  Bates  county,  through  its 
treasurer,  to  pay  over  to  him  the  money  in 
controversy,  in  order  that  iC  may  be  used 
for  purposes  other  than  the  payment  of  above 
Judgment,  if  affirmed.  We  express  no  opin- 
ion as  to  the  rulings  of  the  federal  court  in 
tbe  case  now  pending  therein. 

In  State  ex  rel.  v.  Williams,  221  Mo.  loc. 
dt  254,  120  S.  W.  747,  Judge  Oantt,  speaking 
for  the  court  en  banc,  quoted  with  approval 
from  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Coveii  v.  Heyman,  111 
U.  S.  176,  4  Sup.  Ct  365,  28  U  Ed.  390,  as 
follows: 

"These  courts  do  not  belong  to  the  same  sys- 
tem so  far  as  their  jurisdiction  is  concurrent; 
and  although  they  co-exist  in  the  same  space, 
they  are  independent  and  have  no  comnu>n 
Digitized  by  LjOOQIC 
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superior.  They  ezerdae  Jurisdiction,  it  Is  true, 
within  the  same  territory,  but  not  in  the  same 
plane;  and  when  one  takes  into  its  jurisdiction 
a  specific  thing,  that  res  is  as  much  wiChdrawn 
from  the  judicial  power  ot  the  other  as  if  it 
had  been  carried  physically  into  a  different  ter- 
ritorial sovereignty.  To  attempt  to  seize  it  b; 
a  foreign  process  is  futile  and  void.  The  regu- 
lation of  process,  and  the  decision  of  questions 
relating  to  it,  are  part  of  th«  jurisdiction  ot  the 
court  from  which  it  issues." 

After  a  fall  consideration  of  this  snbjeet, 
Judge  Oantt  (221  Mo.  on  page  257,  120  S.  W. 
748)  said: 

"Jealous  as  the  states  are,  and  of  right  ought 
to  be,  of  fhe  powers  reserved  to  them  in  our  dual 
form  of  government,  it  is  still  the  duty  of  the 
officials  of  the  state  to  recognize  these  powers. 
Which  have  been  granted  to  the  federal  goTem- 
ment  by  the  states  in  the  formation  of  our  Con- 
stitution, and  to  uphold  and  respect  them  so 
long  as  the  federal  authorities  keep  within  the 
orbits  prescribed  for  them  by  the  organic  law." 

The  principles  announced  by  the  court  en 
banc  In  the  Williams  Case,  supra,  have  never 
been  overruled  or  modified,  and  hence  pre- 
clude! the  relator  from  maintaining  thla 
action. 

III.  On  the  record  In  this  canse,  the  con- 
clusion reached  by  the  circuit  court  is  cor- 
rect, and  sbonld  be  sustained. 

The  Judgment  below  Is  accordingly  af- 
firmed. 

BEOWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
EAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court.  All  concur,  except  WOOD- 
SON, J.,  not  sitting. 


LA  VAULX  et  al.  t.  McDONALD  et  aL 
(No.  17567.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Dec  1.  1916.     Rehearing   Denied 

Dec.  20,  1016.) 

1.  Wills  «=»1— Natubk  ahd  Extent  of  Tes- 
tamentary Powers. 

Tlie  law  favors  the  right  of  testamentary 
disposition  subject  to  the  common  interests  per- 
taining to  the  marriage  relation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1 ;   Dec.  Dig.  <S=»1.] 

2.  Wills  «=>4.39— Application  to  Wills  in 
Genebal. 

The  intention  of  the  testator  governs  the 
construction  of  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  a  952,  955,  957;   Dec.  Dig.  <g=5>439.] 

S.  Wills  iS=»470—Constbt7Ction— Construc- 
tion AS  A  Whole. 
The  intention  of  the  testator  is  to  be  gath- 
ered from  the  whole  will  and  all  its  parts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  988;   Dec.  Dig.  <S=>470.] 

4.  Wilis  «=»455  —  Construction— Applica- 
tion to  Wills  in  General. 
While  the  rules  of  tesfamentary  construc- 
tion may  be  considered  in  arriving  at  testator's 
intention,  the  language  of  the  will,  when  ex- 
plicit, must  govern. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  S§  972,  973,  976;    Dec.  Dig.  ®=>455.] 


5.  Wills  4=a630(lS)—CoNSTKOonoir— Vested 

oB  Continoknt  Estates. 
Testator  devised  certain  property  to  trustees, 
and  directed  that  "said  trustees  shall  divide 
each  year  the"  income  "into  as  many  shares  of 
equal  amount,  as  will  aUow  one  share  for  my 
wife  and  one  share  for  each  of  my  children  who 
shall  be  living  at  the  time  of  my  death,  and 
shall  pav  over  such  shares  each  year  to  my  wife 
and  children  respectively.  •  •  •  If  any  of 
toy  children  sbaU  die,  without  issue,  the  share 
of  each  child  in  said  income  shall  be  divided 
amon^  my  other  children.  Upon  the  death  of 
my  wife  the  share  of  the  interest  and  rents  pay- 
able to  her  shall  be  equally  divided  among  my 
other  children.  •  •  •  This  trust  is  to  contis-  i 
ue  during  the  lives  of  my  wife  and  children,  but  | 
when  any  of  my  children  shall  die  leaving  is-  ' 
su^  the  trust  as  to  that  child's  share  shall  ceas& 
and  each  issue  shall  immediately  take  in  full 
absolute  legal  title  the  share  of  the  trust  fund 
and  property  to  which  such  child  was  then  enti- 
tled, and  the  trustees  shall  convey  it  according-  \ 
Iv,"  and  if  all  the  children  died  without  issue,  ' 
the  surviving  child  to  dispose  of  the  same  by 
wilL  Held,  that  no  interest  in  the  property  it- 
self became  vested  in  the  issue  of  testator's  chil- 
dren at  the  time  of  his  death;  that  testator 
intended  to  include  interests  arising  in  his  chil- 
dren through  his  widow's  share,  as  well  as  the 
shares  directly  devised  to  them,  and  that  upon 
the  death  of  the  widow,  her  share  of  the  inter- 
ests and  rents  payable  to  her  by  the  trustee 
from  the  trust  estate  became  payidde  to  the 
only  surviving  child  of  testator,  the  trust  con- 
tinuing for  that  purpose;  and  that  the  children 
and  descendants  of  deceased  children  of  testator, 
having  already  received  their  share,  would  not 
take  a,  further  share  in  the  corpus  set  apart  to 
the   widow. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  S§  14S6,  1487;   Dec.  Dig.  <8=>630(13).] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Suit  in  partition  by  Clotilde  de  La  Vaulx 
and  others  against  Jesse  McDonald  and  oth- 
ers. Interlocutory  decree  In  favor  of  plain- 
tiffs. All  defendants  except  Jesse  McDonald 
apiieal  from  order  overruling  motion  tor  new 
trial.    Reversed  and  remanded. 

This  Is  a  suit  in  partition  brought  to  the 
October  term,  1011,  ot  the  circuit  court  for 
the  dty  of  St  Louis.  At  the  December  term 
the  usual  interlocutory  decree  was  entered, 
finding  the  facts  in  favor  of  the  plaintifta 
and  against  the  defendants,  determining  the 
rights  and  Interests  of  the  several  parties 
to  the  suit,  directing  that  partition  be  made 
in  kind  in  accordance  with  the  prayer  of  the 
petition,  and  appointing  commissioners  for 
that  purpose.  The  defendants  Robert  L. 
Stevens,  by  CJharles  D.  Stevens,  guardian  ad 
litem,  and  Susan  F.  Stevens,  Charles  D.  Ste- 
vens, Lena  Stevens,  Dillon  T.  Stevens.  Bar- 
bara F.  Stevens,  Frank  H.  Stevens,  Fannie 
A.  Stevens,  and  Charles  D.  Stevens,  truatee, 
filed  In  due  time  their  motions  for  a  new 
trial,  which  were  overruled  and  exceptions 
saved  to  such  ruling.  The  same  defendants 
thereupon  took  their  appeal  to  this  court 
The  land  involved  is  a  part  of  the  estate  of 
which  Patrick  Dillon,  of  the  dty  ot  St  Louis, 
died  seised  January  19,  1851,  leaving  a  wlU 
made  on  the  12th  day  of  January,  1850,  the 
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constmctlon  of  wliidi  InTolves  the  only  Ques- 
tions raised  by  this  appeal.  The  will,  omit- 
tlng  formal  parts  harlng  no  relati<m  to  these 
questlons,l8  as  follows: 

"I  devioe  and  bequeath  to  Ferdinand  Proven- 
chere  and  Barton  Bates,  during  their  joint  Uvea, 
and  to  die  snrrivor  of  them  and  his  heirs,  all 
mr  real  estate,  wheresoever  situated,  and  by 
whatsoever  title  held,  together  with  all  moneys 
and  effects  which  may  be  in  the  hands  of  my 
eiecutors,  after  the  administration  of  my  es- 
tate shall  be  closed  j  Intending  hereby  to  em- 
brace every  description  of  real  estate  to  which 
I  may  be  m  any  manner  entitled  at  the  time  of 
my  death,  and  every  description  of  personal 
property,  or  effects  which  may  remain  after  my 
estate  shall  be  settled  up,  in  trust,  that  the 
said  Provenchere  and  Bates  shall,  at  the  times, 
and  in  the  manner  and  upon  the  terms  they 
BbaO  Judge  best  for  my  estate,  sell  and  convey 
all  my  real  estate  which  may  be  out  of  the 
limits  of  the  township  of  St.  Lonia,  and  shall, 
as  speedily  as  may  be  practicable,  reduce  into 
cash,  all  effects  which  they  may  receive  from 
my  executors,  and  also  reduce  into  cash,  the 
amount  of  such  sales  of  real  estate;  and  the 
said  trustees  may,  if  at  any  time  they  thinic  it 
for  the  Interest  of  my  estate,  sell  at  the  times, 
and  in  the  manner,  and  upon  the  terms  they 
shall  judge  best,  the  following  real  estate  with- 
in |he  township  of  St.  Louis,  in  the  county  of 
St.  Louis;  that  is,  a  lot  or  piece  of  ground  in 
the  city  of  St.  Louis,  bounded  as  follows:  Be- 
ginning at  the  intersection  of  the  south  line  of 
Hickory  street  with  the  west  line  of  St.  Ange 
■venue,  and  running  thence  southwardly  along 
St.  Ange  avenue  to  Parle  avenue,  thence  west- 
wardly  along  the  northern  line  of  Park  avenue, 
four  hundred  and  seventy-seven  and  a  half  feet, 
thence  northwardly,  parallel  to  St.  Ange  avenue 
to  Hickory  street,  thence  eastwardly,  along 
Hickory  street  to  the  beginning;  or  said  trus- 
tees may  lease  said  lot  or  piece  of  ^ound  as  is 
hereafter  provided,  other  lands  within  the  town- 
ship of  St.  Louis  in  the  county  of  St.  Louis 
shidl  be  leased ;  and  the  said  trustees  shall  from 
time  to  time,  as  they  receive  any  money  under 
this  trust,  either  from  the  sales  of  property,  or 
otherwise,  proceed  to  loan  the  same  on  good 
security,  and  for  the  best  interest  that  may  be 
procured.  The  said  trustees  shall  also  proceed 
to  lease  all  the  other  real  estate  within  the 
limits  of  the  township  of  St.  Louis  to  proper  ten- 
ants, for  any  terms  of  years  not  exceeding  twen- 
ty, and  upon  the  most  favorable  terms  they 
can  procure,  of  which  they  are  to  judge,  and 
(hall  collect  and  receive  the  rents,  issues  and 
profits  thereof.  The  said  trustees  shall  divide 
each  year  the  amount  received  for  interest  upon 
loans  and  for  rents  of  real  estate  into  as  many 
shares  of  equal  amount  as  will  allow  one  share 
for  my  wife,  and  one  share  for  each  of  my  chil- 
dren who  shall  be  living  at  the  time  of  my 
death,  and  shall  pay  over  such  shares  each  year 
to  my  wife  ana  children,  respectively;  the 
shares  of  such  of  the  children  as  may  be  minors 
being  paid  to  their  guardians.  If  any  of  my 
children  should  die  without  issue,  the  share  of 
such  child  in  the  said  income  shall  be  divided 
among  my  other  children.  Upon  the  death  of 
my  wife  tie  share  of  the  interest  and  rents  pay- 
able to  her  shall  be  equally  divided  among  my 
children.  The  shares  in  the  said  income  which 
arc  devised  to  my  daughters,  who  are  at  my 
death  married,  or  who  may  thereafter  be  mar- 
ried, as  well  as  such  shares  as  are  their  own 
origmal  shares  of  the  said  income,  as  the  por- 
tions which  may  come  to  them  from  my  wife's 
share,  or  from  any  child  dying  without  issue, 
are  to  be  annually  paid  to  them  for  their  sole 
and  separate  use,, free  from  any  control  or  claim 
of  their  husbands;  and  it  is  my  express  will, 
that  the  annual  income  which  may  accrue  to  my 
children,  shall  not  in  any  mode  be  anticipated ; 
nor  shall  the  same  he  in  any  way  assigned, 
transferred,  conveyed  or  incumbered,  and  in  case 


either  of  my  children,  and  if  a  daughter  wheth- 
er married  or  unmarried,  and  whether  with  or 
without  the  consent  of  her  husband,  shall  make 
any  assignment,  conveyance  or  incumbrance  of 
his  or  her  interest  in  my  estate,  or  any  part 
thereof,  or  of  his  or  her  interest  in  the  annual 
income  thereof,  or  any  part  of  such  income, 
then  the  interest  Of  such  daughter  in  the  trust 
fiitid  nnd  the  income  thereof,  or  the  interest 
of  sticb  son  in  the  trust  fund  and  the  income 
thereof,  shall  immediately  cease  and  determine 
nud  such  share  and  the  income  thereof  shall 
he  hell  by  the  trustees,  and  shall  accumulate 
(luriuj;  the  life  of  such  child,  and  upon  his  or 
)ipr  (ioath,  shall  be  paid  over,  disposed  of,  and 
conveyed  as  is  herein  directed,  in  case  of  the 
death  of  any  of  my  children.  This  trust  is  to 
continue  during  the  lives  of  my  wife  and  chil- 
dren, but  when  any  of  my  children  shall  die 
leaving  issue,  the  trust  as  to  that  child's  share 
shall  cease,  and  such  issue  shall  immediately 
take  in  full  absolute  legal  title  the  share  of 
the  trust  fund  and  property  to  which  such 
child  was  then  entitled,  and  the  tmstees  shall 
convey  it  accordingly ;  but  such  death  and  con- 
veyance shall  not  revoke  any  lease  made  by  said 
trustees  under  the  power  hereinbefore  granted, 
the  term  of  which  was  not  then  expired.  If  all 
my  children  die  without  issue,  the  trustees  shall 
convey  the  trust  fund  and  property  in  such  man- 
ner and  to  such  persons  as  may  De  directed  by 
the  last  will  of  my  last  surviving  child,  provided 
such  child  shall  be  of  the  age  of  legal  majority ; 
and  such  surviving  child  is  hereby  authorized 
to  devise  and  bequeath  the  said  trust  fund  and 
property." 

Mr.  Dillon  left  surviving  him  bis  widow,  Eli- 
za J.  Dillon,  and  Martha  Ebds  and  Susan  B. 
Stevens,  children  by  a  former  wife,  and  Arthur 
J.  Dillon,  John  A.  Dillon,  and  Kliza  J.  de  La 
Vaulx,  children  by  the  last  wife.  Mrs.  E}ads 
died  October  12,  1852,  leaving  her  husband, 
James  B.  Eads  (who  died  in  1887),  and  certain 
children  and  grandchildren,  respondents  In 
this  appeal.  Mrs.  Stevens  is  still  living,  and, 
with  her  children  and  grandchildren  claiming 
interests  in  privity  with  her,  Is  appellant. 
Arthur  J.  Dillon  died  In  1864,  unmarried  and 
leaving  no  issue.  John  A.  Dillon  died  October 
14,  1902,  leaving  seven  children,  who  are  par- 
ties, claiming  with  respondents.  IHlza  J. 
de  La  Vaulx  (a  widow)  died  April  8,  1909, 
leaving  Clotllde  de  La  Vaulx  and  Louise  de 
La  Vaulx,  her  only  children,  and  plaintiffs 
and  respondents  in  this  case.  Jesse  McDon- 
ald Is  sole  trustee  under  the  Dillon  will,  and 
In  that  capacity,  as  well  as  In  the  capacity 
of  husband  of  Gertrude  McDonald,  one  of  the 
children  of  John  A.  Dillon,  is  made  a  defend- 
ant, but  does  not  join  in  tliis  appeal. 

The  foregoing  statement  sufficiently  shows 
the  general  alignment  of  the  parties  in  tills 
court  Mrs.  Stevens,  her  children,  and  claim- 
ants in  privity  with  them  are  the  appellants, 
while  all  others  Interested  as  beneficiaries 
under  the  will  of  Patrick  M.  Dillon  are  re- 
spondents. 

In  a  suit  brought  to  the  June  term,  1908, 
of  the  circuit  court  for  the  dty  of  St.  Louis 
by  the  seven  McDonald  children  against 
James  M.  Carpenter  and  Jesse  A.  McDonald, 
trustees  under  the  Dillon  will  and  others  In- 
terested In  the  estate,  a  portion  of  the  land 
involved  was  set  off  to  the  plaintiffs,  while 
the  remainder,  representing  In  value  eieveB; 


anting  in  value  eieyeB; 
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fliteentbs  of  all  the  lands  involved  In  said  pro- 
ceeding, was  set  off  to  said  trustees  to  bold 
under  tbe  provisions  of  the  wUL  This  was 
done  in  pursuance  of  the  following  findings 
made  by  tbe  court  in  that  case: 

"That  said  Patrick  M.  Dillon  left  surviving 
him  his  widow,  defendant  Eliza  J.  Dillon,  and 
five  children,  to  wit,  defendant  Susan  E.  Ste- 
vens, defendant  Eliza  J.  de  La  Vaulz,  deceased 
since  the  institution  of  this  action,  Martha  N. 
Eada,  Arthur  J.  Dillon,  and  John  Dillon ;  that. 
Martha  N.  Eads  died  prior  to  tbe  institution  of 
this  suit  and  prior  to  the  death  of  Arthur  J. 
Dillon,  who  died  in  the  year  18U4  without  wife 
or  issue;  that  subsequent  to  tlie  death  of  Mar- 
tha N.  Eads,  who  left  issue  surviving,  namely, 
defendant  Eliza  Eads  How  and  Martha  Switzer, 
who  died  in  the  year  1901,  leaving  her  surviving 
defendant  Edward  M.  Switzer,  her  husband,  and 
defendants  Martlia  Switzer,  Edward  M.  Swit- 
zer, Jr.,  John  S.  Switzer  and  Eads  Switzer,  the 
then  duly  appointed,  qualified,  and  acting  trus- 
tees under  the  will  of  the  said  Patrick  M.  Dillon, 
deceased,  duly  set  apart  from  the  body  of  said 
estate  and  duly  conveyed  by  proper  conveyances 
to  said  defendant  Eliza  Eads  How  and  Martba 
Switzer  the  one-sixth  interest  in  said  estate  to 
which  they  were  then  entitled  as  in  said  will 
and  by  the  term^  thereof  provided. 

"The  court  furtlier  finds  that  the  interest  of 
Arthur  J.  Dillon  in  and  to  the  estate  of  the  said 
Patrick  M.  Dillon,  by  tbe  terms  of  the  will  of 
said  Patrick  M.  Dillon,  passed,  upon  tbe  death 
of  said  Arthur  J.  Dillon  without  leaving  wife 
or  issue,  to  and  vested  in  his  sisters  and  brother 
him  surviving. 

"The  court  further  finds  that  John  A.  Dillon 
died  October  14,  1903,  leaving  issue  as  follows: 
Gertrude  M.  McDonald.  John  A.  Dillon,  Jr., 
Maud  M.  Dillon.  Arthur  J.  Dillon.  Blanche  M. 
Dillon,  Qenevieve  D.  Beadel,  and  Ethel  Dillon ; 
that  said  plaintiffs  are  seised  in  fee  as  tenants  in 
common  of  an  undivided  four-fifteenths  interest 
in  and  to  the  pieces  and  parcels  of  land  herein- 
before described." 

The  foregoing  statement  presents  all  the 
facts  necessary  to  the  consideration  of  the 
questions  raised  In  this  appeal.  The  conten- 
tion between  the  parties  is  thns  stated  by  the 
respondents. 

"The  only  contentions  between  the  parties 
were  as  to  the  present  ownership  of  one-sixth 
share  of  the  said  estate  which  was  formerly 
held  in  trust  for  the  widow,  Eliza  J.  Dillon,  and 
from  which  she  received  the  income  during  her 
lifetime.  It  is  the  contention  of  the  plaintififs 
that  the  said  share  of  the  widow  should  be  equal- 
ly divided  among  the  children  and  the  descend- 
ants of  the  deceased  children  of  Patrick  M.  Dil- 
lon per  stirpes ;  and  it  is  the  contention  of  the 
defendant  Stevens  that  the  share  of  the  widow 
belongs  to  the  only  surviving  child  of  Patrick 
M.  Dillon,  Susan  D.  Stevens,  and  upon  the 
death  of  said  Susan  D.  Stevens  that  share,  to- 

g ether  with  her   original  share,  will  l>eIong  to 
er  surviving  issue." 

This  is  repeated  In  snbstantlally  the  same 
language  by  appellant.  The  decree  appealed 
from  Is  In  accordance  with  the  contention  of 
the  plaintiff  as  stated. 

James  C.  Jones,  Jr.,  Jones,  Hocker,  Hawes 
&  Angert  and  Schnurmacher  &  Rassienr,  all 
of  St.  Louis,  for  appellants.  Stewart,  Bry- 
an &  Williams  and  Jndson,  Green  &  Henry, 
all  of  St.  Louis,  for  respondents. 

BROWN,  O.  (after  stating  the  facts  as 
above).  [1]  I.  This  Is  one  of  those  frequent 
cases  in  which,  from  time  immemorial,  the 


courts  have  been  asked  to  unclasp  the  dead 
hand  of  a  testator  from  the  property  whicb 
he  may  have  spent  bis  life  In  accumulating, 
and  over  which  he  has  been  reluctiant  to  sur- 
render his  control.  While  our  laws  do  not 
recognize  the  continued  ownership  of  tbe 
dead,  they  are  liberal  with  respect  to  the 
right  of  testamentary  disposition,  subject  to 
the  common  Interests  pertaining  to  tbe  mar- 
riage relation.  In  the  exercise  of  this  right 
the  testator  may  provide  for  the  future  devo- 
lution of  the  estate  by  creating  contingent 
and  executory  interests  to  take  effect  after 
his  death  at  any  time  within  the  period  per- 
mitted by  the  laws  prohibiting  perpetuities. 

[2,  3]  It  has  been  said  that  "the  intention 
of  tbe  testator  Is  the  soul  of  the  will,"  and 
that  this  hitentlon  must  be  gathered  from 
the  four  comers  of  the  instrument.  It  Is 
our  siipple  duty  to  ascertain,  from  the  wlU 
before  us,  whether  the  testator  intended  by 
its  terms  that  the  interests  of  his  grandchil- 
dren in  that  portion  of  his  estate  devoted  to 
the  production  of  an  income  for  his  wife  dar- 
ing her  life  should  become  vested  in  them  at 
his  death  or  only  at  her  death.  In  other 
words  whether  their  interests  were  vested  or 
contingent 

[4]  The  law  aids  us  in  arriving  at  our  con- 
clusion with  certain  simple  and  useful  rales. 
Eor  instance:  We  may  start  with  the  pre^ 
sumption  that  tbe  testator  Intended  to  dis- 
pose of  his  entire  estate,  that  he  intended  to 
approximate  equality  of  distribution  among 
those  having  equal  claims  upon  his  consider- 
ation, and  will  assume  that  the  law  favors 
vested  estates.  These  do  not  mean  that  tbe 
testator  has  not  a  perfect  right  to  dispose  of 
a  part  of  his  estate,  and  leave  the  remainder 
to  the  operation  of  the  statutes  of  descents 
and  distributions ;  or  to  take  into  considera- 
tion tbe  circumstances,  capabilities,  and  ne- 
cessities of  his  friends  and  relations  and 
bis  feeling  towards  them;  or  even  to  follow 
the  leading  of  his  caprlcei.  They  mean  that 
in  cases  of  doubt  they  may  be  thrown  into 
the  balance  in  weighing  tbe  probabilities  of 
his  intent.  The  language  of  tills  will,  being 
explicit  and  carefully  chosen,  is,  we  think, 
the  safest  guide  to  tbe  intention  of  the  testa- 
tor. 

IL  Proceeding  to  the  analysis  of  the  will, 
we  are  justified  by  the  record  In  assuming 
that  the  estate  disposed  of  was  extensive  and 
valuable.  Including  many  tracts  of  land  in 
the  city  of  St.  Louis,  both  improved  and  un- 
improved, among  which  were,  the  lands  in- 
volved in  this  suit.  There  la  no  d^ta  relat- 
ing to  the  amount  of  bis  personal  property. 
The  will  was  made  January  12,  1850.  At 
that  time  be  had  two  married  daughters  by 
a  former  marriage,  Martha  N.  Eads,  wife  of 
James  B.  Eads,  and  Susan  B.  Stevens,  wife 
of  Charles  W.  Stevens,  both  of  whom  had 
living  children,  and  two  sons  and  one  daugh- 
ter, by  tbe  last  wife,  namely,  Arthur  J.,  John 
A.,  and  Blizn  J.,  who  afterwards  married 
Roger  de  La  Vaulx.    Mrs.  Stevens  is  now  the 
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only  sorrlvor  of  fliefle  dUldren,  and  the  con- 
troversy is  between  her  and  her  descendants, 
and  tbe  descendants  of  the  testator  through 
the  other  children  we  have  named,  all  of 
whom  were  living  at  his  death,  which  oc- 
cnrred  January  19,  1851.  Up  to  this  time 
the  will  was  under  the  control  of  tbe  testa- 
tor, and  conld  be  remodeled,  corrected,  or 
otherwise  altered  to  conform  to  his  matnrer 
Judgment  or  wishes.  The  Instrument  was 
evidently  the  handiwork  of  a  lawyer  famil- 
iar with  the  language  used  to  give  certainty 
In  the  creation  of  the  legal  and  equitable 
estates  and  uses  with  which  It  deals.  The 
general  scheme  or  plan  in  the  mind  of  the 
testator  appears  plainly  from  the  instrument 
It  was  (1)  to  provide  a  yearly  income  which 
he  deemed  sufficient  for  the  support  of  his 
wife  during  hfer  life;  (2)  to  prevent  the  dis- 
sipation of  the  estate  by  his  children  by  plac- 
ing the  title  beyond  their  reach ;  (3)  to  have 
managers  for  the  estate  in  whose  ability  and 
prudence  he  had  more  confidence  than  in  his 
children,  and  whose  conduct  could  be  con- 
trolled by  the  courts;  (4)  to  Insure  the  sup- 
port of  his  children  by  preventing  them  from 
anticipating  any  portion  of  the  income.  As 
these  objects  were  accomplished  in  the  case 
of  each  of  his  children,  he  took  his  hand 
from  the  share  of  the  property  which  ha'd 
been  devoted  to  its  accomplishment,  and  let  it 
go  untrammeied  to  the  next  taker.  His  love 
was  such  that  he  was  unwilling  to  jtermit  his 
children  to  plunge  into  the  current  of  active 
life  depending  on  thelir  own  efforts  for  safe- 
ty. If  they  were  to  learn  to  swim,  they 
must  do  so  with  both  feet  planted  upon  the 
solid  ground  of  an  assured  income.  His  anz- 
le^  to  prevent  the  ■  vesting  of  interests 
which  might  jeopardize  this  income  gives 
rise  to  interesting  questions  which  we  will 
now  consider. 

III.  The  entire  legal  title,  with  the  ezeio- 
sive  possessory  right,  was  vested  in  the  trus- 
tees at  tbe  death  of  testator,  and  continues 
in  fhem  to  tbe  exclusion  of  every  other  pos- 
sessory Interest  until  the  trust  should  ceas& 
Their  duty  was  to  manage  the  entire  estate, 
to  collect  the  income,  to  divide  it  yearly  "in- 
to as  many  sliares  of  equal  amount  as  will 
allow  <Hie  stiare  for  my  wife,  and  one  share 
for  each  of  my  children  who  ahaU  be  living 
at  the  time  of  my  death,  and  shall  pay  over 
such  shares  each  year  to  my  wife  and  chil- 
dren, respectively."  Although  in  the  forego- 
ing quotation  we  have  adopted  the  words  of 
the  testator,  we  have  used  our  own  italics,  to 
direct  attention  to  the  fact  that  the  recipients 
of  the  gift  were  to  include  only  such  chil- 
dren as  sbonld  be  living  at  tbe  time  of  bis 
deatli,  and  that  while  his  attention  was  fixed 
upon  tbe  possibility  that  he  might  survive 
elttier  or  both  his  daughters  having  families 
at  the  time  be  wrote  the  will,  he  showed  no 
Inclinatioa  to  provide  in  any  way  for  the 
participation  of  their  children  In  the  sup- 
port that  was  to  be  provided  for  the  mothers 
should  tbey  survive  him.     In  this  and  the 


provisions  immediate  succeeding  be  was 
dealing  with  tbe  Income  only,  and  not  with 
the  body  of  the  estate  which  he  had  devised 
to  the  trustees;  with  the  children  only  who 
should  survive  him,  and  not  with  the  grand- 
children he  then  had  or  those  who  might 
thereafter  be  bom.  Continuing  the  same 
subject,  the  will  proceeds: 

"If  any  of  my  children  should  die  without 
issue  the  share  of  sach  child  in  the  said  income 
shall  be  divided  among  my  other  children.  Upon 
the  death  of  my  wife  the  share  of  the  interests 
and  rents  payable  to  her  shall  be  equally  divid- 
ed among  my  children." 

Neither  of  the  two  propositions  Included  in 
the  foregoing  quotation  refers  to  anything 
but  income,  or  contemplates  a  division  of  the 
share  to  which  it  ref  era  among  grandciiildren, 
as  well  as  ctiildren  of  the  testator  entitled  to 
such  Income  by  the  terms  of  the  wilL  The  only 
difference  between  them  is  in  the  necessary 
use  of  the  word  "other"  in  the  first,  to  express 
the  same  idea  that  is  expressed  in  the  second 
vrlthout  it.  A  distinction  on  this  ground 
would  be  a  mere  quibble,  without  either  gram- 
matical or  logical  foundation.  Tbe  first  prop- 
osition has  already  been  interpreted  by  a 
Judgment  of  the  circuit  court  for  the  city  of 
St  Louis  in  a  proceeding  in  which  all  tbe 
parties  to  this  suit  were  represented,  and  in 
which  they  all  seemed  to  concur:  It  was  in- 
stituted by  Mrs.  McDonald  and  the  other 
children  of  John  A.  Dillon,  son  of  the  testator 
who  died  in  1902,  against  all  the  other  parties 
represented  in  this  suit,  including  the  chil- 
dren and  grandchildren  of  Mrs.  Eads,  who 
died  in  1852,  and  whose  share  of  one-sixth  of 
all  the  lands  included  in  the  tract  had  been 
already  set  off  in  partition.  The  suit  was  to 
partition  the  remaining  lands  by  setting  off 
the  share  corresponding  to  the  share  in  the 
income  of  John  A.  Dillon  at  the  time  of  his 
death.  Arthur  J.  Dillon  had  died  wltho>at 
issue,  and  bis  one-sixth  share  of  the  income 
had  been  apportioned  to  the  remaining  three 
children  of  the  testator,  namely,  Mrs.  Stevens, 
John  A.  Dillon,  and  Mis.  de  La  Vaulx,  being 
one-eighteenth  to  each.  Tbe  one-sixth  share 
of  Mrs.  Eads  having  been  taken  out  of  the 
trust  left  15  shares  to  be  divided,  namely  3  to 
the  widow  and  4  to  each  of  tbe  three  (diildren 
who  remained  in  tbe  trust  until  tbe  death  of 
John  A.  Dillon.  Tbe  final  decree,  setting  off 
four-fifteenths  to  the  children  of  tbe  latter  and 
eleven-fifteenths,  representing  four-fifteenths 
as  tbe  share  of  each  of  the  living  children  and 
three-fifteenths  representing  the  share  of  the 
widow,  to  the  trustee  to  the  use  of  the  three. 
This  decree  seems  to  have  been  satisfactory 
to  the  Gads  issue,  who  received  nothing  from 
the  share  of  Arthur  J.  Dillon,  as  well  as  to  tbe 
other  three  who  received  It  all.  Whether 
that  decree  is  binding  upon  the  parties  in 
this  proceeding  or  not,  we  think  it  was  found- 
ed upon  a  proper  construction  of  the  Dillon 
will,  and  follow  it  in  principle  in  this  case. 

There  Is  one  other  provision  of  the  will 

Digitized 


608 


190  SOUTHWBSTEBN  lUSPOBTEB 


(Mo. 


wbl<^  we  think  conclusively  sustains  this 
constructioii  In  its  application  to  the  widow's 
share.   It  is  as  follows: 

"This  tnist  is  to  continue  dnrine  the  life  of 
my  wife  and  children,  but  when  any  of  my  chil- 
dren shall  die  leaving  issue,  the  trust  as  to 
that  child's  share  shall  cease,  and  such  issue 
shall  immediately  take  in  fuU,  absolute,  legal 
title  the  share  of  the  trust  fund  and  property  to 
which  said  child  was  then  entitled. 

No  stronger  language  could  be  used  than 
the  expression  "the  trust  as  to  that  child's 
share  shall  cease."  The  "child's  share"  nec- 
essarily Includes  every  portion  that  conies 
to  him  by  the  terms  of  the  will.  In  a  pre- 
vious clause  that  part  which  accrued  to  him 
upon  the  death  of  the  testator  is  called  his 
original  share  of  the  Income,  and  the  remain- 
der as  the  portions  that  may  come  from  the 
death  of  the  testator's  wife  or  from  any  cbild 
dying  without  Issue.  When  a  child  dies  no 
further  Interest  or  share  can  come  to  him  by 
any  provision  of  the  will.  Everything  that 
has  come  to  him  ia  hi$  share  as  distinguished 
from  the  shares  of  the  others.  The  careful 
use  of  the  word  "then"  in  this  clause  in- 
dicates that  the  computation  of  this  share  Is 
not  to  be  made  as  at  the  death  of  the  testa- 
tor, but  Includes  all  that  has  been  acquired 
up  to  the  Instant  of  the  death  of  the  "child." 
After  his  death  be  can  acquire  nothing,  fur- 
ther. The '  transaction  is  closed,  and  his 
"share"  cannot  be  Increased. 

IV.  We  think  that  the  intention  of  the 
testator  is  plain  that  the  Interests  of  the 
children,  the  immediate  beneficiaries  in  the 
trust  created  by  his  will,  which  had  matured 
at  the  time  of  their  respective  deaths,  should 
be  the  full  measure  of  the  rights  and  inter- 
ests of  their  Issue,  and  that  he  Intended  to, 
and  did,  apply  the  same  rule  with  respeot  to 
Interests  arising  In  his  children  through  the 
widow's  share  as  to  those  devised  directly  to 
tbem. 

The  following  distinction  is  suggested  by 
the  respondents  in  argument:  They  say  that 
Immediately  upon  the  death  of  Mr.  Dillon 
Us  will  vested  in  each  of  his  five  children, 
an  estate  In  one-sixth  portion  of  hla  property, 
"which  at  common  law  would  have  been  an 
estate  tail."  This  estate  has  been  truly  said 
to  have  been  created  by  the  statute  de  donis 
(St.  13  Edw.  I,  c.  1),  which  defined  It  to  be 
"where  one  giveth  land  to  another  and  the 
heirs  of  his  body  Issuing."  At  the  time  Pat- 
rick M.  Dillon  died  It  had  been  modified  by 
statute  in  this  state  (Statutes  Mo.  1845,  p. 
219,  {  6)  by  providing  that  thereafter  where 
any  conveyance  or  devise  shall  be  made, 
whereby  the  grantee  or  devisee  should  become 
seised.  In  law  or  equity,  of  an  estate  which 
under  that  statute  would  have  been  held  an 
estate  in  fee  tail,  it  should  vest  an  estate  for 
life  only  in  the  grantee  or  devisee,  and  upon 
his  death — 

"go  and  be  vested  in  the  children  of  such  grantee 
or  devisee,  equally  to  be  divided  between  them  as 
tenants  in  common,  in  fee,  and  if  there  be  only 
one  child,  then  to  that  one,  in  fee,  and  if  any 


child  b«  dead,  the  pfu:t  wMch  wonld  have  come 
to  him  or  her,  shall  go  to  his  or  her  issue,  and 
if  there  be  no  issue,  then  to  his  or  her  heirs." 

At  the  same  time  it  was  provided  that  (Id. 
J  6): 

"Where  a  remainder  in  lands  or  tenements, 
goods  or  chattels,  shall  be  limited,  by  deed  or 
otherwise,  to  talce  effect  on  the  deadi  of  any 
person  without  heirs,  or  heirs  of  his  body,  or 
without  issue,  the  words  'heirs'  or  'issue'  shall 
be  construed  to  mean  heirs  or  issne  living  at 
the  death  of  the  person  named  as  ancestor." 

It  makes  little  difference  whether  or  not 
the  Interest  devised  to  ea<ai  of  the  children 
for  life,  with  remainder  over  to  the  other 
chadren  upon  the  contingency  of  the  death 
of  the  child  without  issue,  and  to  bis  issue 
if  he  died  leaving  issue,  was  a  common-law 
estate  taU  In  such  as  should  leave  living  is.<ue^ 
except  In  so  far  as  It  affects  thejwidow's  share, 
the  only  interest  with  which  we  are  concern- 
ed.   Of  this  share  the  respondents  say: 

"The  wife  had  an  equitable  life  estate  in  the 
other  one-sixth  portion." 

This  estate  had  none  of  the  incidents  of  an 
equitable  estate  tall,  for  the  remainder  was 
not  limited  to  her  issue,  but  to  such  of  the 
issue  of  her  husband  as  were  designated  by 
the  will  to  take  it.  Had  she  died,  as  was 
naturally  enough  to  be  anticipated,  before 
any  of  the  children,  one-fifth  of  her  share  of 
the  income  would  have  been  added  to  the  share 
of  each  of  the  chUdren,  and  would  have  pass- 
ed. In  ren\alnder,  as. their  respective  original 
shares  subject  to  the  contingency  of  Issue  or 
no  Issu^  Uvino  at  the  time  of  their  death, 
as  provided  in  section  6  of  the  statute  just 
quoted. 

The  questions  presented  in  the  construc- 
tion of  this  will  have  .been  frequently  before 
this  court;  and,  while  there  may  be  some 
apparent  inconsistency  in  the  decisions,  they 
have  resulted  largely  from  the  fact  that  each 
instrument  presents  its  own  peculiarities  of 
expression.  That  this  will  clearly  expressed 
the  intention  of  the  testator  that  the  re- 
mainder devised  to  the  issne  of  his  cbildi-en 
should  vest  only  on  the  death  of  such  dill- 
dren  is,  at  present,  the  well-established  doc- 
trine in  this  state.  Emison  v.  Whittlesey,  5S 
Mo.  254 ;  De  Lassus  v.  Gatewood,  71  Mo.  371 ; 
Emmerson  t.  Hughes,  110  Ho.  627,  19  S.  W. 
979;  Godman  v.  Simmons,  113  Mo.  122,  20 
S.  W.  972;  Buxton  v.  Kroeger.  219  Mo.  224. 
lir  S.  W.  1147;  Sullivan  v.  Oarescbe,  229 
Mo.  496.  129  S.  W.  949,  49  U  B.  A.  (N.  S.) 
005;  Eckle  v.  Byland,  256  Mo.  424,  165  S. 
W.  1035;  StockweU  v.  StockweU,  262  Mo. 
671,  172  S.  W.  73. 

In  the  light  of  these  authorities  we  again 
call  attention  to  the  technical  skill  exhibited 
In  the  framing  of  this  will.  The  legal  title 
is  carefully  and  skillfully  vested  in  the  trus- 
tees. No  right  to  the  possession  or  «ijoy- 
ment  of  any  part  of  the  fund  was  given  to 
either  the  wife  or- children  of  the  testator 
other  than  to  recdve  from  the  band  of  the 
trustees  the  portton  of  the  Income  allotted 
to  them  respectively.    Y^^*^  he  came  to  the 
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disposition  to  the  issae  of  bis  chndren,  he 
stlU  maintained  the  style  and  used  the  dis- 
criminating language  of  the  expert  oonTey- 
aocer.    He  said: 

"When  any  of  my  children  shall  die  leaving 
issue,  the  trost  as  to  that  child's  share  shall 
cease,  and  such  iasne  shall  immediately  take  in 
full  absolute  legal  title  the  share  of  the  trust 
fund  and  property  to  vhich  each  child  was  then 
entitled,  and  the  trustee  shall  convey  it  acoord- 
ingly." 

In  BttiklnK  ctmtrast  to  this  language  he 
had  already  said: 

"If  any  of  my  children  should  die  without 
issue  the  share  of  such  child  in  ike  said  inoome 
Shan  be  divided  among  my  other  children," 

—and  liad  made  a  ooirelative  disposition  of 
the  Interest  of  his  wife  in  the  income  which 
protected  the  prodncttve  fond  from  acqulsl- 
tlon  by  her  issue  by  another  husband.  The 
scheme  which  we  ate  asked  to  change  Is  a 
carefully  conceived  and  symmetrical  one,  ex- 
pressed in  language  which  we  cannot  hope  to 
exoeL 

In  Bnzton  v.  Kroeger,  supra,  a  very  sim- 
ilar trust  to  similar  uses,  created  by  deed, 
was  Involved.  The  conveyance  was  by  hus- 
band and  wife  to  her  sole  and  separate  use, 
benefit,  and  enjoyment  for  life,  and  should 
he  survive  her,  to  his  use  dnrlng  life,  and 
after  the  death  of  the  survivor  of  the  two, 
to  the  children  born  or  to  be  bom  of  the 
marriage,  naming  fonr  already  bom,  the 
trustee  to  manage  the  property  and  collect 
the  income,  pay  the  net  Income  over  to  the 
children  antU  ten  years  after  the  yonngest 
shonld  become  of  age,  when  he  should  make 
final  settlement  with  each  of  the  children, 
paying  over  to  them  for  life,  and  to  the  heirs 
at  law  of  such  of  them  as  might  be  dead, 
their  respective  equal  shares  of  the  income. 
The  deed  then  continued: 

"And  thereupon  this  trust  shall  oeaaa  and  be 
determined,  and  the  title  to  said  real  estate  and 
every  part  and  portion  thereof,  not  disposed  of 
•s  hereinbefore  provided,  shall  without  any  act 
to  be  done  or  i)erformed  by  said  trustee  or  his 
successor  in  trust,  pass  to  and  become  fully 
Tested  in  fee  dmple  in  said  children  then  liv- 
ing, and  in  the  heirs  at  law  of  such  of  said 
ddldren  as  may  then  be  dead." 

In  holding  the  Interest  of  the  children  to 
be  a  contingent  remainder,  the  court,  after 
referring  to  the  rule  that  In  the  interpreta- 
tion of  such  instruments  the  proper  construc- 
tion must  be  songfit  from  a  consideration  of 
the  entire  writing,  said: 

"If  these  cases  are  to  be  longer  followed  and 
regarded  as  a  guide  to  this  court,  we  are  un- 
able to  see  how  the  provisions  of  thia  clause  in 
the  deed  can  be  ignored.  With  the  plain  and 
unambiguous  terms  of  this  clause  there  is  no 
necessity  for  surmises  or  speculations  as  to  the 
time  when  the  title  passed  to  this  real  estate. 
It  is  the  only  one  in  which  the  title  to  the  re- 
mainder of  this  real  estate  is  dealt  with,  and  it 
expressly  provides  that  after  the  expiration  of 
ten  years  from  the  time  the  youngest  child  be- 
comes of  age  the  title  shall  pass  to  and  become 
fully  vested  in  fee  simple  in  the  children  of  the 
grantors  then  living,  and  in  the  heirs  at  Inw 
of  sndi  of  said  dilldren  as  may  then  be  dead." 


In  the  late  case  of  Eckle  v.  Byland,  supra. 
In  discussing  a  similar  provision,  we  arrived 
at  the  same  conclusion. 

These  cases  are  simply  expressions  of  the 
rule  that  In  the  construction  of  such  Instru- 
ments, when  the  court  finds  a  lawful  Inten- 
tion definitely  and  certainly  expressed.  Its 
labor  Is  done^  and  It  only  remains  to  so  ad- 
Judge.  It  Is  no  part  of  its  Jurisdiction  to 
make  deeds  and  wills  for  those  perfectly 
competent  to  act  for  themselves. 

[I]  It  follows  that  no  Interest  in  the  lands 
involved  in  this  suit  became  vested  In  the  is- 
sue of  the  children  of  the  testator  at  the  time 
of  his  death,  and  that  upon  the  death  of  tlie 
widow  her  share  of  the  Interest  and  rents 
payable  to  her  by  the  trustee  from  the  trust 
estate  became  payable  to  the  surviving 
daughter ;  the  trust  continuing  for  that  pur- 
pose. The  interlocutory  decree  appealed 
from  being  inconsistent  with  the  rights  and 
Interests  of  the  parties  in  that  respect,  the 
said  decree  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  here  expressed. 

BAILET,  C  concurs. 

PBB  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of 
the  court.    All  concur. 


VOIaK  v.  ZBPP.    (No.  14,474.) 

(St.  Louis  Court  of  Appeals.     Missouri.    Dec. 
30,  1916.) 

1.  MikSTEB    AND     SeBVAMT    «=»80(4)— AcIIOK 
FOB   WAOKS— SumCIKNCT  Of  COMPLAINT. 

A  servant's  complaint  for  wages,  alleging 
that  defendants  are  indebted  to  her  for  work 
and  labor  performed  at  their  instance,  and  that 
they  agreed  to  pay  her  certain  specified  amounts, 
states  a  cause  of  action. 

[£<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  113;   Dec.  Dig.  «=980(4).] 

2.  Mabtbb   ano    SebVant   <8=»80(6)— AcnoR 
FOB  Wages— Vabiakcud. 

In  a  servant's  action  for  wages  there  is 
no  fatal  variance  between  allegations  that  de- 
fendants were  copartners  under  a  certain  name 
and  proof  that  they  did  business  under  sudi 
name  althou^  their  partnership  agreement  used 
a  slightly  different  name. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  CJent  Dig.  {  114;    Dec.  Dig.  <S=>80 
(5).] 
8.  Appeal  and   Khbob  «s»197(1),  2S3— Re- 

SEBVING      QBOUNDS      FOB      REVIEW— OBJEC- 
TIONS—VaBIANOE. 

Alleged  variance  between  the  allegations  and 
proof  is  not  available  in  the  Court  of  Appeals, 
where  no  objection  was  made  or  exceptions 
taken  in  the  court  below, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1485/1488,  1491-1483; 
Dec.  Dig.  «=>197(1),  263 ;  Pleading,  Cent.  Dig. 
8  1438.] 

4.  Trial   «=»286(1)— Instbuotion  —  AcTiOir 
FOB  Wages. 
In  a  servant's  action  for  wages,  an  instruc- 
tion that  defendants  were  partners  if  they  com- 
bined for  common  profit,  etc.,  is  not  erroneo 
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where  another  portion  of  the  charge  covered 
defendant's  contention  that  any  partnership 
had  previougly  been  dissolved,  especiallv  where 
the  complainant's  allegation  of  partnership  was 
not  denied  under  oath,  as  required  by  Rev.  St. 
1900,  I  1085. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  705-707;    Dec.  Dig.  «=»296a).] 
8.  Tbial  «=>210(2)!— Action  for  Waoeb— Iw- 

8TBUCTI0NB — CbEDIBIUTT  OF  WITNESSES. 

In  a  servant's  action  for  wases,  giving  the 
QBual  instruction  as  to  disregardin([  the  testi- 
mony of  a  witness  willfully  testifying;  falsely, 
is  not  erroneous,  where  there  was  a  direct  con- 
flict in  the  testimony. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  401 ;   Dec  Dig.  «=>210(2).] 

Appeal  from  St  Lonls  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  ofBdally  publlsbed." 

Action  by  Ethel  Volk  against  Louis  F. 
Zepp  and  William  H.  Schoenlau.  Judgment 
for  plaintiff,  and  defendant  Zepp  appeals. 
Affirmed. 

T.  J.  Rowe,  of  St.  Louis,  for  appellant 
John  W.  Calhoun,  of  St  Louis,  for  respond- 
ent 

ALIjEN,  J.  This  is  an  action  originally  in- 
stituted against  defendant  Zepp  and  one 
William  H.  Schoenlau,  as  copartners  in  the 
conducting  of  a  restaurant  and  summer  gar- 
den business  in  the  dty  of  St  Louis.  Dur- 
ing the  pendency  of  the  suit  defendant 
Schoenlau  became  a  bankrupt,  and  the  cause 
abated  as  to  him.  The  seventh  count  of  the 
petition — the  only  count  with  which  we  are 
here  concerned — alleges  that  at  all  the  times 
mentioned  in  the  petition  the  defendants, 
Zepp  and  Schoenlau,  were  copartners  doing 
business  uhder  the  name  of  William  H. 
Schoenlau ;  that  the  defendants  are  indebted 
to  plaintiff  in  the  sum  of  $670,  "for  work 
and  labor  performed  for  them  by  her  at  their 
special  Instance  and  request,  and  for  which 
they  agreed  to  pay  to  the  plaintiff  as  fol- 
lows: For  work  and  labor  performed  by  her 
for  them  for  the  months  of  April,  May,  June, 
July,  August,  and  September,  1911,  at  the 
rate  of  $100  per  month,  and  for  the  month 
of  October,  1911,  at  the  rate  of  $40  per 
month,  and  from  the  Ist  to  the  23d  day  of 
November,  1911,  $80,  making  a  total  of  $670, 
for  which  plaintiff  prays  Judgment  against 
the  defendants,  and  for  her  costs.  The  sep- 
arate answer  of  defendant  Zepp  to  this  count 
of  the  petition  is  a  general  denial,  coupled 
with  a  q[>eciflc  denial  that  said  defendant  is 
indebted  to  plaintiff  in  any  sum  for  work  and 
labor  performed  by  her,  at  his  special  in- 
stance and  request,  or  for  or  on  any  account 
whatsoever.  The  trial  before  the  court  and 
a  Jury  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  and  against  defendant 
Zepp  for  $670,  and  the  case  is  here  on  the 
appeal  of  said  defendant 

11]  It  Is  argued  for  appellant  that  the  sev- 
enth count  of  the  petition  falls  to  state  a 
cause  of  action.     We  see  no  merit  in  this 


contention.  This  count  alleges  that  the  de- 
fendants are  Indebted  to  plaintiff  in  the  sum 
of  $670  for  work  and  labor  performed  tot 
them  by  plaintiff,  at  their  q;)ecial  Instance 
and  request,  and  alleges  that  defendants 
agreed  to  pay  plaintiff  for  work  and  labor 
performed  by  her  for  certain  months  at  the 
rate  of  $100  per  month,  and  for  a  certain 
further  period  at  the  rate  of  $40.  It  con- 
tains all  of  the  essential  elements  of  a  cause 
of  acti<»  for  work  and  labor  performed  at 
the  Instance  and  request  of  defendants,  and 
for  which  they  are  alleged  to  have  agreed  to 
pay  certain  sums  of  money. 

[2,  3]  It  is  further  urged  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  ap- 
pellant at  the  close  of  the  entire  case,  as  re- 
quested by  him,  because  of  a  fatal  variance 
between  the  allegations  of  the  petition  and 
the  proof,  in  that  the  petition  alleges  that 
Zepp  and  Schoenlau  were  copartners  doing 
business  under  the  name  of  William  H. 
Schoenlau,  whereas  the  partnership  contract 
shown  to  have  been  entered  Into  between  the 
defendants  on  January  24,  1908,  provided  for 
the  formation  of  a  copartnership  under  the 
firm  name  of  William  H.  Schoenlau  &  Co. 
This  contention  la  likewise  without  merit 
Though  the  partnership  agreement  provided 
that  the  parties  would  operate  under  the 
name  of  Wm.  H.  Schoenlau  &  Co.,  the  evi- 
dence la  that  the  business  was  actually  con- 
ducted under  the  name  of  Wm.  H.  Schoen- 
lau. And  if  there  could  be  said  to  be  any 
variance  between  the  allegata  and  the  pro- 
bata, appellant  has  not  taken  the  requisite 
steps  to  avail  himself  of  it  See  Vlsher  & 
Co.  V.  Realty  Co.,  ISO  Ma  S62,  02  S.  W. 
443;  Rundelman  t.  Boiler  Works  Co.,  178 
Mo.  App.  642,  161  S.  W.  609. 

The  first  Instruction  given  for  plaintiff  is 
complained  of  on  the  ground  that  there  was 
no  evidence  to  warrant  the  giving  thereof.  It 
Is  unnecessary  to  set  out  the  Instruction  or 
to  dwell  upon  this  assignment  of  error,  for 
it  is  plain  that  the  evidence  was  ample  to 
support  the  Instruction. 

[4]  The  third  instrtiction  given  for  plain- 
tiff told  the  Jury  that  if  they  believed  from 
the  evidence  that  the  defendant  Zepp  and 
William  H.  Schoenlau  agreed,  on  or  before 
January  24,  1908,  to  combine  their  property, 
labor,  or  sldll,  in  the  transaction  of  any  law- 
ful business  for  the  common  profit  of  said 
Zepp  and  Sdioenlau,  such  persons  were  part- 
ners. The  instruction  is  assailed  for  the  rea- 
son that  it  failed  to  reckon  with  the  testi- 
mony of  defendant  Zepp  to  the  effect  that 
the  copartnership  existing  between  him  and 
Schoenlau  was  dissolved  in  1009,  which,  bow- 
ever,  was  denied  by  Schoenlau,  testifying  as 
a  witness  for  plaintiff.  But  this  instruction 
did  not  purport  to  cover  the  entire  case,  and 
the  matter  which  appellant  says  should  hare 
ticen  included  within  the  instruction  was 
covered  by  an  Instruction  given  foe  defendant. 
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Fnrtlierinofe,  appellant  and  Schoenlan  were 
originally  sned  as  being '  copartners  at  the 
time  of  tbe  rendition  of  plalntUt's  services, 
and  it  does  not  appear  that  the  existence  of 
the  partnership  was  denied  under  oath.  See 
section  1985,  Rev.  Stat  1900. 

[S]  An  instruction,  given  by  tbe  court  of 
its  own  motion,  is  also  complained  of.  It  is 
the  Qsnal  instmctlon  on  the  credibility  of 
witnesses,  and,  among  other  things,  tells  the 
Jury  that  if  they  believe  that  any  witness 
has  knowingly  sworn  falsely  to  any  material 
fact,  they  are  at  liberty  to  reject  all  or  any 
portion  of  the  testimony  of  such  witness.  In 
certain  particulars  the  testimony  for  appel- 
lant is  in  direct  conflict  with  that  for  plain- 
tiff; and,  under  the  drcnmstances,  it  was 
not  error  to  give  this  Instmctlon.  See  Price 
V.  Hiram  Lloyd  Bldg.  &  Const  Oa,  191  Mo. 
App.  loc  dt  404,  177  S.  W.  700,  and  cases 
dted. 

As  no  reversible  error  appears  in  tbe  rec- 
ord, the  Judgment  should  be  affirmed ;  and  It 
is  accordingly  so  ordered. 

RETNOIiDS,  P.  J.,  and  THOMPSON,  J., 
concur. 


MERKEL  V.  ST.  LOUIS  HIDE  ft  TALLOW 

CO.     (No.  14521.) 

(St  Louis  Court  of  Appeals.    MissonrL    Dec. 

30,  1916.) 

L  SALXS  «=S>33  — RjCqUISITES  OF  C0NT»AOT  — 
QCASI  CONTBACTB. 

Where  plaintiff  who  had  purchased  his  fa- 
ther's business  of  collectlnK  and  selling  grease, 
sold  a  quantity  to  defendants,  tbe  latter  sup- 
posing they  were  still  buyinc  of  the  father,  tbe 
law  will  imply  a  contract  on  defendant's  part 
to  pay  plaintiff  tbe  reasonable  value  of  the 
goods  receiTedj  and  an  action  of  quantum  mer- 
uit therefor  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  60;    Dec.  Dig.  «=>33.] 
2.  Intebest  «=»21— Rights  and  Liabiutixb 

IN   Genebal  —  Vebdicts,   Findinob  and 

AWABDB. 

Where  defendant  did  not  make  tender  of 
any  amount  to  plaintiff,  the  fact  tbat  plaintiff 
was  found  not  to  be  entitled  to  the  full  amount 
claimed  will  not  bar  recovery  for  interest  upon 
the  sum  recovered. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  i  42;  Dec.  Dig.  «=»21.] 

Appeal  from  St  Lonis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 
Action  by  John  Merkel,  Jr.,  against  the  St. 
Louis  Hide  &  Tallow  C!ompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Dwight  D.  Currie  and  W.  C.  Ck>nnett  both 
of  St  Louis,  for  appellant  William  HUker- 
banmer,  of  St  Loois,  for  respondent 

ALLBN,  J.  This  Is  an  action  instituted  in 
tbe  circuit  court  of  tbe  city  of  St  Louis 
upon  an  account,  filed  with  the  petition,  for 
certain  qnantities  of  grease,  fat,  etc.,  alleged 


to  have  been  sold  and  delivered  to  the  de- 
fendant corporation,  on  certain  specified 
dates  beginning  February  3,  1913,  and  ending 
April  6,  1913.  The  prices  charged  in  the 
account  totaling  9409.90,  are  alleged  to  be 
tbe  reasonable  value  of  the  various  Items 
thereof.  It  is  averred  that  no  part  of  the 
account  has  been  paid;  tbat  plaintiff  de- 
manded payment  thereof  on  April  15,  1913, 
but  that  defendant  neglected  and  refused 
to  pay  the  same.  Judgment  is  prayed  for 
$409.90,  with  interest  from  April  15,  1013. 
The  answer  is  a  general  denial.  The  trial, 
before  the  court  without  the  intervention  of 
a  Jury,  a  Jury  having  been  waived,  resulted 
in  a  Judgment  for  plaintiff  for  $361.48,  with 
interest  from  the  institution  of  the  suit,  mak- 
ing a  total  of  $382.85.  F;«m  this  Judgment 
the  defendant  prosecutes  the  appeal  before 

OS. 

It  appears  that  for  many  years  prior  to 
November  1,  1911,  John  Merkel,  Sr.,  tbe  fa- 
ther of  this  plaintiff,  was  engaged  in  the 
business  of  collecting  grease,  fats,  etc.,  pur- 
chased from  restaurant  proprietors  and  oth- 
ers, and  that  during  such  time  be  regularly 
made  sales  thereof  to  defendant  For  per- 
haps ten  years  prior  to  the  date  mentioned 
plaintiff  drove  his  father's  wagon  and  made 
deliveries  to  defendant  for  which  the  fa- 
ther was  paid  by  defendant  monthly.  Tlie 
custom  was  for  defendant  to  determine  the 
net  weight  of  tbe  goods  received,  upon  de- 
livery, issuing  a  slip  or  statement  showing 
tbe  same,  and  to  pay  by  check  on  or  about 
the  10th  of  each  month  for  aU  deliveries 
made  during  the  previous  month.  On  Novem- 
ber 1,  1913,  tbe  ftither  sold  his  business,  and 
tbe  equipment  for  conducting  tbe  same,  to 
plaintiff,  who  continued  thereafter  to  con- 
duct tbe  business  in  tbe  manner  in  which  It 
theretofore  bad  been  carried  on.  Plaintiff 
continued  to  make  deliveries  to  defendant  in 
person,  and  received  from  defendant  state- 
ments of  tbe  character  mentioned.  It  ap- 
pears tbat  plaintiff's  father  continued  to 
make  tbe  collections  from  defendant,  but  tbat 
after  plaintiff  acquired  his  business  tbe 
monthly  checks  issued  by  defendant  or  their 
proceeds,  were  turned  over  to  plaintiff,  ex- 
cept that  in  a  few  instances  tbe  father,  it  is 
said,  with  plaintiff's  consent,  retained  diecks 
to  be  applied  on  the  purchase  price  of  the 
business  sold  by  him  to  plaintiff  or  to  repay 
money  borrowed  from  him  by  plaintiff. 

It  appears  that  tbe  defendant  did  not  know 
tbat  plaintiff  bad  purchased  bis  father's 
business,  and  that  be  was  dealing  in  grease, 
fats,  etc,  on  bis  own  account  until  a  dispute 
arose  respecting  tbe  amount  due  from  de- 
fendant for  deliveries  during  the  month  of 
February,  1913.  Plaintiff  refused  to  receive 
a  check  which  defendant  bad  given  bis  father 
on  March  10, 1913,  in  payment  of  the  account 
fo'r  the  previous  month,  on  tbe  ground  tbat 
defendant  bad  made  an  unwarranted  deduc- 
tion in  settling  for  some  grease  tbat  plain 
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bad  delivered  to  defendant  on  Febrnaiy  24, 
1913.  It  Is  unnecessary  to  rehearse  tbe  de- 
tails of  the  controversy  that  thus  arose. 
Plaintiff  continued  to  make  dellreries  until 
April  6,  1913,  and  on  May  16,  1913,  Instituted 
this    action. 

As  the  case  was  tried  below  by  the  court 
without  a  Jury,  and  no  declarations  of  law 
were  requested  or  given,  and  the  court  mere- 
ly entered  a  general  Judgment  without  mak- 
ing any  special  findings,  the  Judgment  can- 
not be  disturbed  if  it  can  be  sustained  upon 
any  tenable  theory. 

The  only  point  made  by  appellant's  learned 
counsel — except  as  to  tbe  allowance  of  in- 
terest— ^is  that  Inasmuch  as  defendant  had 
never  entered  into  any  contractual  relations 
with  this  plaintiff,  and  did  not  knowingly 
deal  with  plaintiff,  but  supposed  that  its 
dealings  were  with  plaintiff's  father,  It  is  not 
liable  to  respond  to  plaintiff  in  this  action. 
It  U  said: 

"A  party  cannot  be  forced  to  accept  of  a 
contract  not  of  his  own  choosine  in  the  first 
instance,  and  his  right  of  choice  in  this  regard 
is  not  impaired  by  any  substituted  agreement  to 
which  he  does  not  yield  an  Intelligent  and  snb- 
sequent  assent" 

[t]  Even  tinder  appellant's  theory  It  could 
not  escape  payment  for  that  portion  of  the 
account  whicb  aocmed  after  tbe  time  when 
defendant  learned  that  plaintiff  was  making 
deliveries  an.  his  own  account  But  the  doc- 
trine upon  which  appellant  relies  cannot  be 
here  Invoked  to  defeat  a  recovery  by  plalntifl 
for  the  reasonable  value  of  plaintiff's  goods 
received  and  retained  by  defendant  It  is  by 
no  means  essential  that  plaintiff  establish 
either  an  express  contract,  as  such,  between 
the  parties,  or  adduce  proof  of  facts  from 
which  the  existence  of  an  actual  contract  may 
be  inferred.  In  this  connection  see  Weins- 
berg  V.  Cordage  Co.,  135  Ma  App.  663,  116 
S.  W.  461;  Greensfelder  v.  Witte  Hardware 
Co.,  189  Mo.  App.  576,  175  S.  W.  275.  The 
action  proceeds  in  quantum  meruit  for  tbe 
recovery  of  the  reasonable  value  of  the  goods 
accepted  and  retained  by  defendant,  as  be- 
ing the  extent  of  the  benefits  thus  conferred 
upon  defendant  And  a  recovery  may  be  bad 
upon  what  is  termed  a  "quasi  contract,"  or  a 
contract  strictly  Implied  by  law.  Even 
though  It  be  true,  as  appellant  says,  that  tbe 
defendant  did  not  request  plaintiff  to  deliver 
to  it  tbe  g^oods  in  question,  it  does  not  follow 
that  the  law  will  imply  no  promise  on  de- 
fendant's part  to  pay  for  the  benefits  which 
defendant  has  received.  The  law  will  create 
a  promise,  imder  circumstances  of  this  char- 
acter, whenever  equity  and  good  conscience 
require  one.  Under  such  circiunstances,  the 
question  is  not  what  was  tbe  intention  of  the 
party  benefited,  but  what  in  equity  and  good 
conscience  be  ought  to  do.  See  Anderson  y. 
Caldwell,  242  Ma  201, 146  S.  W.  444 ;  Lawson 


on  Contracts  (2d  Ed.)  |  47.    It  is  said  by  a 

leading  writer  on  the  subject  that: 

"By  far  the  moat  important  and  most  na- 
merous  illustTations  of  the  scope  of  qnaai  con- 
tracts  are  found  in  those  cases  where  the  plain- 
tiff's right  to  recover  rests  upon  the  doctrine 
that  a  man  shall  not  be  allowed  to  enrich  him- 
self unjustly  at  the  expense  of  another."  Keen- 
er on  Quad  Contracts,  page  10. 

The  matter  might  be  quite  otherwise,  at 
least  to  a  part  of  the  account,  were  tbe  cir- 
cumstances such  that  by  virtue  of  tbe  rela- 
tions existing  between  defendant  and  plain- 
tiff's father  it  would  be  inequitable  and  un- 
just to  allow  a  recovery  by  plaintiff  In  his 
own  behalf.  But  there  are  no  such  facts 
present  PlaintifTs  father,  testifying  as  a 
witness  in  tbe  case,  disclaimed  any  interest  ia 
the  matter  whatsoever;  and  defendant  has 
paid  no  one  for  the  goods  wbidi  it  received. 
There  is  nothing  present  to  relieve  defendant 
from  the  obligation  whicb  the  law  will  cast 
upon  it  to  iMy  plaintiff  the  reasonable  value 
of  tile  benefits  thus  conferred  upon  it 

We  are  not  here  concerned  with  the  merits 
of  the  controversy  concerning  the  item  of 
February  24,  1913.  Plaintiff  did  not  recover 
the  full  amount  claimed  to  be  due  on  his  ac- 
count, viz.,  $409.90,  but  bad  Judgment  for 
$361.48,  with  interest  There  is  sufficient  evi- 
dence in  the  record  to  support  such  recoveiy, 
as  being  the  reasonable  value  of  the  goods  de- 
livered or  the  extent  of  the  benefits  thereby 
conferred  upon  defendant. 
[2]  The  point  is  raised  that  interest  is  not 
recoverable  for  the  reason  that  plaintiff,  it  is 
said,  demanded  payment  of  the  full  amount  of 
bis  account,  as  alleged,  and  not  the  amount 
to  which  be  was  found  to  be  entitled.  But 
there  is  no  merit  in  this  oontenti<w,  for  the 
reason  that  defendant  did  not,  at  any  time, 
make  tender  of  any  amount  to  plalntifT. 

It  follows  that  tbe  Judgment  should  be 
affirmed ;  and  it  is  so  ordered. 

REYNOLDS,  P.  J„  and  THOMPSON,  J, 
concur. 


REBER  V.  BELL  TELEPHONE  OO.  OP 
MISSOURL    (No.  14436.) 

(St  Louis  Court  of  Appeals,    Missouri.    Nov. 
6,  191&) 

1.  Tbksfass  4=931— Joint  aro  SsvwulLia- 

BIUTT. 

When  a  trespass  is  committed  by  eo-opera- 
tion  or  by  Ae  joint  act  of  two  or  more  per> 
ions,  each  is  liable  t<a  the  injury  done  by  all, 
and  all  who  aid  and  abet  in  the  commission  are 
equally  liable  therefor. 

[Ed.   Note.— For   other  eases,   see   Trespasa, 
Cent  I>iK.  S  70;    Dec  Dig.  «a>81.] 

2.  Tbesfass  «s»81— Joikt  ar  d  Bkvbui;  Lia- 
BiLrrr- iNJtJBT  to  Shads  Taxes. 

Where  the  servants  of  both  a  tele^ona  con>> 
pany  and  electric  light  company,  acting  togeth- 
er in  the  furtherance  of  a  common  object  enter- 
ed upon  plaintiff's  premises  and  cut  and  dis- 
figured her  shade  trees  to  extend  wires  tbroogb 
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them,  both  companies  and  all  irlio  partleipated 
in  the  acts  as .  their  agents  were  Jointly  and 
severally  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  70;   Dec  Dig.  «=>31.1 

3.  Teueobaphb  and  Tbisfhoneb  ^s'lOClBV- 
Use  or  Sivratrs  —  Riohts  of  ABxriTiRa 
OWHXBS— Shade  Tbkks. 

A  telephone  company's  rights  as  a  quasi 
pablic  corporation  to  erect  poles  along  the  street 
aotl  string  wires  under  license  from  the  munici- 
pality were  subject  to  the  rights  of  abutting 
property  owners  to  maintain  trees  projecting 
over  the  public  street. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;  Dec.  Dig.  «=> 
10(15).] 

4.  TSLXOKAPHS   AND   TEI^EPBOMS   «=>15(S)    — 

UsK  OF  Stbeetb— Injttbt  to  Shaok  TBXxa 
A  telephone  company,  desiring  to  string 
wires  along  a  street,  could  not  take  the  law  into 
its  own  hands,  and  disfigure,  mutilate,  and  dam- 
age the  trees  of  abutting  landowners  at  will, 
vithout  being  liable  in  damages  therefor. 

[Ed.  Not&— EV>r  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  9 ;  Dec.  Dig.  «=> 
15(3).] 

5.  TEZ.BOBAPBS  AHO  TkUCFHORES  «=>20(2)  — 

Injxibt  to  Shadk  Tbebs— Rights  of  Abxtt- 

TINO  OWNKBa 

It  ia  no  defense  to  action  for  damages 
againat  a  telephone  company  for  cxittiog  shade 
ti^ees  that  a  street  commissioner  of  the  oity  was 
present,  giving  orders  and  directions  regarding 
such  cutting,  it  not  apt>earing  that  the  com- 
missioner had  authority  to  diract  snch  cntting, 
aor  that  the  branches  were  cut  for  any  other 
purpose  than  to  aid  the  telephone  company  in 
the  prosecution  of  its  business  in  a  way  most 
conTenient  to  it. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  t  18;  Dec.  Dig.  «=> 
20(2).] 

6i  Tbuobapbs  and  Txuphorks  «s>a0(8)— 
CcTTiRO  Shade  Tbeeb— Damaqes. 
Where  a  telephone  company  seriously  in- 
jures valuable  shade  trees  of  a  landowner  by 
cutting  a  space  for  its  wires  to  pass  through 
them,  a  verdict  for  punitive  damages  may  be 
justified. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  (  13 ;  Dec.  Dig.  «=> 
20(6).] 

7.  Damaobs  «b5>87(2)  —  Punitive  Damaoes  — 
Nbcessitt  of  Aotuai.  Dahaqb— Extent. 
Nominal  actual  damages  will  support  a  ver- 
dict for  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  1»1;   !>«&  Dig.  <S=>87(2).] 

Appeal  from  St.  Lonla  Circuit  Court; 
Rhodes  £}.  Cave,  Judge. 

Action  by  Margaret  M.  Reber  against  the 
Bell  Telephone  Company.  From  order  grant- 
ing plaintiff  new  trial,  defendant  appeals. 
Affirmed. 

Holland,  Rntledge  A  Laahly,  of  St.  Loals, 
for  appellant  C.  A.  Newtou,  of  St  Louis, 
Edwin  W.  MUls,  of  Clayton,  and  C.  S.  Reber, 
of  St.  Louis,  for  respondent 

ALLEN,  J.  This  ia  an  action  to  recover 
damages  for  injuries  done  to  certain  shade 
trees  belonging  to  plaiutUI,  situated  upon 
her  property  in  Webster  Groves,  Mo.,  abut- 
ting on  the  north  line  of  Lockwood  avenue. 


a  public  street  eztoidlng  from  east  to  west 
in  said  city.  It  appears  that  certain  tele- 
graph poles  of  defendant  had  for  years  stood 
in  Lockwood  avenue  near  the  northern  edge 
of  the  roadway,  i.  e.,  somewhat  south  of  the 
north  curb,  that  Lockwood  avenue  was  Im- 
proved, necessitating  the  removal  of  these 
poles,  and  that  defendant  thereupon  erected 
new  t>oIes  north  of  the  curb  line.  The  old 
poles  were  about  30  feet  In  height,  whereas 
the  new  poles  erected  north  of  the  curb  line 
were  about  46  feet  in  height  Plainttirs 
trees — said  to  tiave  been  large  handsome 
shade  trees— stood  north  of  the  curb  line  oa 
plaintiff's  land,  but  branches  thereof  extend- 
ed beyond  the  sidewalk  and  curb  into  the' 
street,  and,  it  seems,  interfered  with  the 
strin^g  of  wires  along  these  new  poles  In 
the  manner  in  which  defendant,  for  its  con- 
venience, proposed  and  desired  to  string 
such  wires.  Defendant  did  not  obtain  per- 
mission to  cut  the  branches  of  these  trees 
for  the  purpose  of  extending  Its  wires 
through  tbem,  but  on  or  about  December  1, 
1908,  at  a  time  when  a  caretaker  in  charge 
of  the  premises  was  absent,  defendant's 
agents  and  servants  entered  upon  plaintiff's 
premises  and  cut,  mutilated,  and  disfigured 
the  trees,  causing  much  damage  thereto. 
And  there  Is  evidence  that  the  work  of  re- 
moving branches  from  the  trees  was  un- 
sklUfully  done,  cau.slng  unnecessary  injury 
even  for  defendant's  purposes.  It  appears 
that  wires  of  the  Suburban  Electric  Light 
&  Power  Company,  a  corporation  not  a  party 
to  the  suit,  had  been  strung  along  and  car- 
ried by  the  old  poles,  and  were  to  be  placed 
upon  the  new  poles  together  with  defendant's 
wires;  that  at  tlie  time  of  the  allied  tres- 
pass aforesaid  some  servants  of  the  last- 
named  company  took  part  In  cutting  and  re- 
moving the  branches  from  the  trees.  It  is 
said  that  some  linemen  of  the  Suburban  Elec- 
tric light  &  I'ower  Company,  in  charge  of 
a  foreman,  happened  to  be  passing  at  the 
time,  and  the  foreman  deemed  it  advisable 
to  stop  and  assist  defendant's  agents  and 
servants  in  the  doing  of  this  work.  There 
is  also  testimony  that  one  Saflord,  said  to 
have  been  a  street  commissioner  of  the  dty 
of  Webster  Groves,  who  died  prior  to  the 
trial  below,  was  present,  giving  orders  and 
directions  resx>ecting  the  cutting  of  branches 
from  plaintiff's  trees;  At  the  close  of  the 
evidence  the  court  peremptorily  instructed 
the  jury  to  return  a  verdict  for  plaintiff  for 
nominal  damages  only,  which  the  jury  ac- 
cordingly did.  Thereafter  the  court,  on 
plaintiff's  motion,  granted  plaintiff  a  new 
trial,  from  which  order  granting  a  new  trial 
the  defendant  prosecutes  the  appeal  now 
before  us. 

The  court's  action  In  granting  a  new  trial 
for  error  in  giving  the  instruction  compelling 
a  verdict  for  plaintiff  for  nominal  damages 
only   was   manifestly    correct     Defendant, 
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appellant  here,  takes  the  position  that  plain- 
tiff cannot  complain  of  the  giving  of  that  in- 
etruction,  for  the  reason  that  while  the  tes- 
timony showed  that  some  of  the  cutting  of 
the  trees  on  plaintiff's  property  was  done 
by  linemen  In  the  employ  of  defendant,  there 
was  no  testimony  that  this  was  done  under 
defendant's  direction.  But  this  entirely  over- 
looks and  falls  to  reckon  with  the  great  mass 
of  evidence  In  the  case,  showing  not  only  that 
the  cutting  and  mutilation  of  the  trees  was 
done,  in  a  very  considerable  part  at  least, 
by  defendant's  agents  and  servants,  but  was 
done  under  circumstances'  which  legitimately 
afford  the  Inference  that  such  agents  and 
servants  were  acting  within  the  scope  of 
their  employment  as  defendant's  employes, 
in  pursuit  of  their  master's  business  and  at 
their  master's  direction. 

[1,2]  Evidently  the  trial  court  gave  tiie 
instruction  to  find  a  verdict  for  nominal 
damages  only  upon  the  theory  that,  since  the 
evidence  showed  that  some  of  the  damage 
done  to  plaintiff's  trees  was  done  by  serv- 
ants of  defendant  and  some  by  servants  of 
the  Suburban  Electric  Light  A  Power  Ck>m- 
pany,  plaintiff  could  not  recover  substantial 
damages  without  adducing  evidence  tending 
to  show  the  extent  of  the  injury  separately 
Inflicted  by  defendant's  servants.  This,  how- 
ever, was  a  misconception  of  the  legal  effect 
of  the  evidence  adduced;  and  the  court  cured 
Its  error  by  granting  a  new  triaL  The  evi- 
dence makes  It  appear  that  servants  of  de- 
fendant and  those  Of  another  company  were 
Jointly  engaged  in  a  common  enterprise,  in 
the  prosecution  of  which  they  Jointly  commit- 
ted a  trespass  upon  plaintiff's  property.  The 
employ^  of  the  two  companies,  acting  in 
concert  for  the  accomplishment  of  a  common 
purpose  and  design,  cut  from  plaintiff's  trees 
numerous  branches  which  were  hauled  from 
the  premises  In  defendant's  wagons'  driven  by 
its  employes. 

"The  law  is  well  settled  that  when  a  trespass 
is  committed  by  co-operation,  or  by  the  Joint  act 
of  two  or  more  persons,  each  is  liable  for  the 
injury  done  by  all  and  all  who  aid  and  abet  in 
the  commission  are  equally  liable  therefor." 
Walters  v.  Hamilton,  7B  Mo.  App.  287,  loc.  cit 
243,  244. 

The  evidence  shows  that  the  servants  of 
both  companies,  acting  together  In  the  fur- 
therance of  a  common  purpose  or  object, 
committed  the  trespass  and  caused  the  dam- 
age of  which  plaintiff  complains.  Both  com- 
panies, therefore,  and  all  who  as  their  agents 
participated  therein,  are  Jointly  and  sever- 
ally liable  therefor.  See  Walters  v.  Hamil- 
ton, supra;  Murphy  v.  Wilson,  44  Mo.  313, 
100  Am.  Dec.  290;  Cooper  v.  Johnson,  81 
Mo.  483 ;  Dyer  v.  Tyrrell,  142  Mo.  App.  467, 
127  S.  W.  114;  Robinson  v.  Mining  Co.,  178 
Mo.  App.  641,  163  S.  W.  885 ;  Swain  v.  Ten- 
nessee Copper  Co.,  Ill  Tenn.  430,  78  S.  W. 
93 ;  Addison  on  Torts  (8th  Ed.  1912)  p.  118. 

[S,4]  Defendant,  as  a  quasi  public  corpo- 
ration, was  entitled  to  erect  its  poles  along 


the  street  and  string  wires  thereon,  under 
license  from  the  municipality,  but  Oils  right 
was  subject  to  that  of  plaintiff,  as  an  abut- 
ting property  owner,  to  maintain  trees  situ- 
ated as  were  these.  And  in  no  event  could 
defendant  take  the  law  into  its  own  hands, 
and  disfigure,  mutilate,  jand  damage  her 
trees  at  will,  without  being  liable  to  respond 
in  damages  therefor.  See  McAntire  v.  Jop- 
Un  Telephone  Co.,  76  Mo.  App.  635;  State  v. 
Graeme,  130  Mo.  App.  138,  108  S.  W.  1131; 
Beinhoff  v.  Gas  &  Electric  Co.,  177  Mo.  App. 
417,  162  8.  W.  76L 

It  is  said  that  the  wires  in  question  oonld 
have  been  placed  on  the  new  poles  at  a 
height  of  30  feet— the  height  of  the  old 
poles — without  any  material  interference  by 
the  limbs  of  these  trees.  And  it  aiq>ear8 
that  defendant  might  have  maintained  Its 
wires  at  the  new  level  oi  45  feet  without 
damaging  plaintiff's  trees,  by  use  of  a  cable 
at  this  place.  And  it  has  been  held  that 
such  measures,  where  practical,  must  be  re- 
sorted to,  even  though  they  are  more  expen- 
sive or  less  convenient,  in  order  to  avoid  the 
cutting  of  trees  of  abutting  property  owners. 
See  Van  Siclen  v.  Electric  Light  Co.,  45  App. 
Dlv.  1,  61  N.  Y.  Supp.  210,  affirmed  in  168 
N.  T.  660,  61  N.  E.  1138 ;  Moore  v.  Carolina 
Light  &  Power  Co.,  163  N.  C.  300,  79  S.  E. 
596.  But  in  the  case  before  us,  whatever 
may  have  been  defendant's  rights,  had  it 
taken  lawful  steps  to  secure  them,  it  Is  en- 
tirely clear  that  if,  in  disregard  of  plaintiff's 
rights,  defendant,  taking  the  law  into  its 
own  hands,  cut  and  injured  plaintiff's  trees 
in  order  to  place  its  wires  as  it  chose,  it 
thereby  made  itself  liable  to  plaintiff  for  the 
damage  thus  occasioned. 

[5]  It  is  further  argued  that  defendant  is 
not  liable  because  of  the  evidence  making  it 
appear  that  a  street  commissioner  of  the 
city  of  Webster  Groves  was  present,  giving 
orders  and  directions  regarding  the  cutting 
of  plaintiff's  trees.  But  it  is  plainly  mani- 
fest that  the  mere  presence  of  the  street 
commissioner,  and  his  participation,  if  any, 
in  the  trespass,  can  afford  no  protectton  to 
defendant  under  the  circumstances.  It  does 
not  appear  that  the  street  commissioner  bad 
any  authority  whatsoever  to  direct  the  cut- 
ting of  limbs  from  these  trees  for  the  pur- 
pose of  enabling  defendant  to  string  its 
wires  along  its  new  poles,  at  the  new  level 
of  46  feet  There  is  no  evidence  whatsoever 
that  the  trees  interfered  in  any  way  with  the 
use  of  the  street  by  the  public;  but  it  does 
appear  that  they  were  ornamental  shade 
trees,  such  as  add  much  to  the  beauty  and 
attractiveness  of  a  street  The  right.  If  any, 
of  a  street  commissioner  of  a  city  such  as 
Webster  Groves  to  trim  trees  of  an  abutting 
properly  owner  when  the  branches  thereof 
extend  into  the  street  and  interfere  with  its 
use  by  the  public  is  a  matter  with  which  we 
are  not  here  concerned.  So  far  as  this  rec- 
ord discloses,  the  branches  of  these  trees  in- 
Digitized  by  V^jOC. 
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terfered  only  with  the  defendant  In  tbe  pros- 
ecution of  its  business  in  tbe  way  most  oon- 
renlent  to  It  And  they  were  cut  to  enable 
defendant  to  so  prosecute  Its  business.  (In 
this  connection  see  Memphis  Telephone  Oo. 
T.  Hunt,  84  Tenn.  (16  Lea)  4«56,  1  S.  W.  189. 

[I,  n  The  evidence  Is  farther  of  such  cliar- 
acter  as  to  warrant  a  Jury  in  returning  a 
verdict  for  pmiltive  damages  against  defend- 
ant as  for  wlilfnl  and  malicious  trespass. 
See  Moore  v.  Power  &  Light  Co.,  supra; 
Telephone  &  Tielegraph  Oo.  v.  Shaw,  102 
Tenn.  SIS,  82  S.  W.  163 ;  Bright  v.  Bell,  113 
La.  1078,  37  South.  976;  (Cumberland  Tele- 
phone &  Telegraph  Go.  v.  Cassedy,  78  Miss. 
666,  29  South.  762;  Jennings  t.  Appleman, 
159  Mo.  App.  12,  139  S.  W.  817;  McMiUen 
V.  Elder,  160  Mo.  App.  399,  140  S.  W.  917. 
Indeed  had  plaintiff  only  made  out  a  case 
for  nominal  compensatory  damages,  this 
woQld  not  necessarily  have  prevented  tbe 
recovery  of  punitive  damages  by  her.  As  to 
whether  or  not  punitive  damages  may  be 
recovered  where  only  nominal  compensatory 
damages  are  allowable,  the  authorities  are 
conflicting;  but  it  is  now  the  settled  law  of 
this  state  that  a  verdict  for  nominal  actual 
damages  will  support  a  verdict  for  punitive 
damages.  Lampert  v.  Drug  (3o.,  238  Mo. 
409,  141  S.  W.  1095,  37  L.  R.  A.  (N.  S.)  533, 
Ann.  Cas.  1913A,  351. 

The  action  of  the  circuit  court  in  granting 
a  new  trial  Is  affirmed. 

BBYNOLDS,  P.  J.,  concurs. 


(JHRISTOPHEB^SIMPSON  IRON  WORKS 

OO.  et  aL  V.  BAJOHR  et  al 

(No.  14467.) 

(St.  Loois  Court  of  Appeals.    BfissonrL    Nov. 

6,  1916.    Rehearing  Denied 

Dec  30, 1916.) 

1.  FBAUDtllKNT    C0NV«YAHCK8    «=»67(1)— IN- 
80LVKNCT. 

Where  it  appears  that  the  alleged  fraudu- 
lent transfer  was  made  when  transferor  was 
not  insolvent  and  such  transfer  did  not  render 
bun  insolvent,  the  conveyance  cannot  be  set 
aside  as  in  fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Die.  fi  13&-141,  153,  167, 
158;   Dec.  Dig.  «=»57(1).] 

2.  FnAVDVXXST  Conveyances  9=957(4)— Soi.- 

VBTNCY   of  OKANTOB. 

That  a  grantor  ultimately  became  insolvent 
does  not  render  transfer  when  he  was  solvent 
fraudulent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  JtS  150-152,  154;  Dec. 
Dig.  <&=967(4).] 

3.  Fbaudulbnt  Convbtawces  «=»273— Bttb- 

UEN  OF  PBOOT. 

The  burden  is  upon  one  attacking  a  trans- 
fer as  fraudulent  to  show  that  the  transfer  was 
made  with  intent  to  defraud,  hinder,  or  delay 
the  grantor's  creditors,  and  that  such  was  its 
effect. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  t  805;  Dec  Dig.  9=» 
273.1 


Appeal  from  St.  Lools  Circuit  Court; 
Rhodes  E.  Gave,  Judge. 
"Not  to  be  officially  published." 
Acti<»  by  the  Christopher-Simpson  Iron 
Works  Company  and  others  against  Clara 
Bajolir  and  others.  E>om  Judgment  for  de- 
fendants,  plalntitCs  appeal.    Affirmed. 

Kortjobn  ft  Eortjohn,  Kurt  Von  Reppert, 
and  Taylor  Toung,  all  of  St  Louis,  for  ap- 
pellants. Wm.  L.  Bohnenkamp  and  Eugene 
Tittman,  both  of  St.  Louis,  for  respondents. 

ALLEN,  J.  This  is  a  suit  In  equity,  insti- 
tuted on  January  18,  1913,  wherein  plaintiffs 
seek  to  have  the  defendants,  the  widow  and 
children  of  one  Carl  Bajohr,  deceased,  ac- 
count for  certain  property  alleged  to  have 
been  transferred  to  them  by  the  said  Carl 
Bajohr  during  bis  lifetime  in  fraud  of  the 
rights  of  plaintiffs  as  Bajobr's  creditora 
The  trial  court,  sitting  as  a  chancellor,  found 
the  issues  for  defendants,  dismissing  plain- 
tiffs' bill,  and  the  case  is  here  on  plaintiffs' 
appeaL 

It  appears  that  prior  to  March  30,  1908, 
Carl  Bajohr  subscribed  for  certain  stock  in 
the  German-American  Realty  &  Investment 
Company  upon  its  organization,  which  sub- 
scription was  not  paid  up ;  and  that  on  tbe 
date  last  mentioned  plaintiffs,  creditors  of 
said  corporation,  recovered  a  Judgment 
against  It  upon  whl<dt  an  execution  was 
issued  which  was  returned  unsatisfied. 
Thereafter  plaintiffs  prosecuted  an  indepen- 
dent action  against  Bajohr  and  other  sub- 
scribers to  the  capital  stock  of  the  German- 
American  Realty  &  Investment  (Company. 
Bajohr  died  during  the  pendency  of  the  last- 
mentioned  suit,  to  wit,  on  November  30, 1910, 
and  the  cause  was  revived  against  his  ex- 
ecutriz.  This  suit  xesulted  in  a  decree  and 
Judgment,  rendered  on  July  10, 1911,  in  faT<Hr 
of  tbe  plaintiffs  therein  and  against  the  ex- 
ecutrix, as  such,  and  other  defendants.  Upon 
the  filing  of  this  decree  in  tbe  probate  court 
of  the  City  of  St  Louis  a  claim  was  there- 
after allowed  in  plaintiffs'  favor  against  the 
estate  of  CSarl  Bajohr,  deceased,  which  claim 
is  said  to  remain  unsatisfied. 

Prior  to  October  9,  1908,  Carl  Bajohr  was 
engaged  in  conducting,  in  his  own  name,  a 
lightning  rod  business  in  the  city  of  St  Louis! 
It  appears,  however,  that  the  business  bad 
been  latmched  and  established,  tor  the  most 
part  at  least,  with  funds  of  defendant  Mrs. 
Cnara  Bajohr,  she  having  money  of  her  own 
which  she  had  brought  to  this  country,  and- 
her  husband  being  without  means.  On  or 
about  the  last-mentioned  date  a  corporation 
known  as  the  CSarl  Bajohr  Lightning  Conduc- 
tor Company  was  organized,  under  the  laws 
of  the  state  of  Missouri,  with  a  capital 
stock  of  $25,000,  divided  into  250  shares  of 
the  par  value  of  $100,  to  which  corporation 
tbe  said  business,  and  the  property  employed 
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therein,  including  certain  patent  rlgbts,  were 
conveyed.  The  evidence  touching  the  Issuance 
of  the  stock  of  this  corporation  in  the  first 
Instance,  and  the  alleged  subsequent  transfer 
of  certain  stock  by  Carl  Bajohr,  Is  by  no 
means  clear.  But  it  appears  that  Bajohr  ac- 
tually retained  but  one  share,  and  ttiat  the 
remainder  was  Issued  or  transferred  to  these 
defendants;  Clara  Bajohr,  the  wife,  receiv- 
ing nearly  all  thereof.  The  corporation's 
books  were  not  In  evidence ;  and  Mrs.  Bajohr 
was  not  called  as  a  witness,  though  plaintiffs 
put  in  evidence  a  transcript  of  her  testimony 
in  another  cause  which  had  previously 
been  tried  in  the  circuit  court  and  was  then 
pending  on  appeal  in  the  Supreme  Court  and 
which  has  since  been  decided  by  the  latter. 
See  Bajohr  v.  Bajohr  (Mo.  Sup.)  184  S.  W.  76. 

PlalntllCs  alleged  in  substance  that  the 
transfer  of  the  said  property  to  the  corpo- 
ration as  organized,  and  the  issuance  and 
transfer  of  the  stock  thereof  to  these  defend- 
ants, were  fraudulent  and  void  as  to  plain- 
tiffs. And  it  is  averred  in  general  terms 
that  Carl  Bajohr  fraudulently  conveyed  to 
defendant  Clara  Bajohr  all  of  his  property 
not  transferred  to  the  corporation. 

We  have  carefully  considered  all  of  the 
evidence  contained  in  the  record  before  us, 
the  details  of  which  it  is  unnecessary  to 
here  set  forth.  It  is  clear  that  the  record 
contains  nothing  tending  to  show  any  fraud- 
ulent transfer  of  property  to  these  defend- 
ants by  Carl  Bajohr,  unless  it  be  that  the 
evidence  relating  to  the  organization  of  the 
Carl  Bajohr  Lightning  Conductor  Company 
and  the  issuance  and  transfer  of  the  stock 
thereof  can  be  said  to  show  such  fraudulent 
disposition  of  assets  of  Carl  Bajohr  at  the 
time  as  to  entitle  plaintiffs  to  follow  the  same 
into  the  hands  of  these  defendanta.  And  the 
contention  that  the  evidence  on  this  score 
warrants  a  decree  in  plaintiffs'  behalf  is 
sufficiently  disposed  of  by  the  learned  trial 
Judge  in  a  memorandum  filed  by  him  in 
disposing  of  the  case,  which  is  as  follows: 

"After  a  careful  consideration  of  the  evidence 
in  this  cause,  the  court  is  of  opinion  that  the 
hill  must  be  dismissed  for  the  reason  that  the 
evidence  wholly  fails  to  disclose  what  is  un- 
questionably a  necessary  precedent  In  every 
{>roceeding  to  set  aside  a  transfer  as  fraudu- 
ent,  namely,  that  the  deceased,  Carl  Bajohr, 
was  either  insolvent  at  the  time  of  the  trans- 
fer, or  that  the  transfer  itself  rendered  him 
insotvent. 

"There  is  no  direct  evidence  as  to  the  date 
of  any  transfer,  or  that  there  was  a  transfer 
at  any  time  other  than  the  incorporation  of 
the  Carl  Bajohr  LixhtuinK  Conductor  Company; 
and  under  the  evidence  it  is  only  fair  to  as- 
sume that  the  transfer  of  the  stoclc  in  that 
company  to  the  defendant,  if  made  at  any  time 
by  the  deceased  with  the  intent  to  defraud  his 
creditors,  was  made  at  or  about  the  time  of 
said  incorporation.  This,  the  record  shows, 
was  in  1008;  and  yet  the  evidence  unquestion- 
ably discloses  the  fact  that  for  a  year  there- 
after, and  really  up  to  the  time  ot  the  dece- 
dent's death,  he  continued  to  carry  a  bank  ac- 
count in  his  own  name,  in  which  the  baJances 
had  varied  from,  say,  nothing  to  $5,000,  and 


that  as  late  as  July  8,  1000,  or  more  than  a 
year  after  the  alleKed  fraudnlent  transfer,  the 
deceased  had  a  balance  in  bank  in  his  own  name 
in  the  sum  of  $5,000.  In  addition  to  this,  the 
evidence  discloses  the  fact  that  the  deceased 
at  all  times,  and  np  to  his  death,  had  certain 
realty  in  his  own  name. 

"Under  these  drcumstances,  whatever  may 
have  been  the  actual  intent  of  the  deseased  as 
to  transferring  his  assets  for  the  purpose  of 
concealing  them  from  his  creditors,  or  in  fraud 
of  his  creditors.  It  Is  clear  that  the  transfer 
alleged  and  proven  left  the  deceased  solvent; 
and  for  that  reason,  under  all  the  anthorities, 
the  transfer  cannot  be  set  aside." 

[1-3]  To  this  we  may  add  that  plaintiffs' 
case  proceeds  upon  the  theory  that  the  proiv 
erty  Id  the  hands  of  Carl  Bajohr  on  and 
prior  to  October  9,  1908,  was,  for  the  most 
part  at  least,  his  individual  property,  and 
not  that  of  his  wife,  Clara  Bajohr.  Tbia  is 
largely  refuted  by  the  evidence;  but  under 
plaintiffs'  own  theory  the  evidence  fails  to 
make  out  a  case  of  fraudnlent  disposition  of 
assets  such  as  to  warrant  a  court  of  equity 
in  granting  plaintiffs  the  relief  sought.  Un- 
der that  theory  it  is  clear,  as  the  trial  court 
states,  that  Carl  Bajohr  was  not  insolvent 
at  the  time  of  the  alleged  fraudulent  trans- 
fer, and  that  such  transfer  did  not  render 
him  insolvent  And  the  fttct  that  he,  or  his 
estate,  ultimately  became  Insolvent,  tf  this 
be  true,  does  not  render  the  alleged  transfer 
fraudulent  as  to  these  plalntiffa  See  Glark 
V.  Lewis,  215  Mo.  ITS,  114  S.  W.  004.  The 
burden  was  up<»  plaintiffs  to  show  that  the 
alleged  transfer  of  assets  was  made  with  the 
Intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, and  that  such  was  the  effect  thereof. 
That  burden  plaintiffs  have  not  successfully 
carried. 

The  Judgment  ot  the  drcnlt  court  should 
be  attirmed,  and  it  Is  so  ordered. 

REYNOLDS,  P.  J.,  concura 


BOOMSHAFT  ▼.  KLAUBEB.     (No.   14606.) 

(St.  Louis  Court  of  Appeals.    Missouri     Dec. 
80,  1916.) 

1.  TBIAI.  *s»253(3)— iNSTaOOTIOMS— Oohfomi- 

ITT  TO  Issues. 
In  action  for  slander,  there  being  a  conflict 
as  to  whether  the  slanderous  words  were  spoken 
in  the  hearing  of  a  party  other  than  the  plain- 
tiff, an  instruction  covering  the  whole  case  con- 
ditioning recovery  on  the  utterance  of  the  slan- 
derous words,  and  omitting  to  state  that  the  jury 
must  find  that  the  words  spoken  were  heard  by  a 
third  person  to  warrant  plalntifi's  recovery,  ww 
reversible  error,  although  fallnre  of  the  peti- 
tion to  state  a  cause  of  action  because  not  al- 
leging publication,  or  the  introduction  of  testi- 
mony as  to  publication  thereunder,  was  not  ob- 
jected to  by  defendant  until  he  moved  in  arrest 
of  judgment. 

[Ed.  Note.— For  other  cases,  see  Trial,  CeaL 
D^.  I  616 ;  Dec  Dig.  «3>268(8).l 

2.  Tbial  «s>296(2)— iNBTBUcnons  Cttbeo  bt 
Otbbb  Iitstbuctioks. 

Such   error  was  not  cored  by   defendant's 
instructions  assuming  as  a  fact  that  the  words 
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spoken  were  beard  by  others,  since  the  first  in- 
itruction  failed  to  present  to  the  jury's  con- 
sideration an  essential  element  of  plaintiff's 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  708;    Dec.  Dig.  «=>296(2).] 

3.  Tmal    «=>2S3(3)  —  IWBTBUOnOKB  —  Rkjbb- 
BINO  TO   PL&ADINOS. 

In  action  for  slander,  an  instruction  that, 
if  defendant  spoke  the  slanderous  words  "as 
charged  in  the  petition,"  the  taw  presumes  they 
vere  spoken  maliciously,  etc,  was  improper 
because  of  the  use  of  the  words  "as  charged  in 
the  petition." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  529;    Dec  Dig.  <8=92S3{3).] 

Appeal  from  St  Louia  Circuit  Court; 
George  O.  Hitchcock,  Judge. 

Action  by  Jennie  Boomahaf  t  agalnet  Dan- 
iel W.  Klauber.  From  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remauded. 

Chester  H.  Knun,  of  St  Louis,  for  appel- 
lant H.  A.  Yonge  and  Oustave  Cytron,  both 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Action  for  slander. 
The  petition  charges  that  In  a  certain  dis- 
course which  the  defendant  had  with  plain- 
tiff, relating  to  a  certain  load  of  scrap  iron 
porchased  by  plaintiff,  "and  in  the  presence 
of  divers  good  and  worthy  citizens  of  this 
state  (defendant)  falsely  and  maliciously 
said,  rehearsed  and  proclaimed  and  loudly 
pnblished  these  false,  slanderous,  malicious 
and  opprobrious  words  of  and  concerning  the 

plaintiff:   'I'll   fix   you.     You   of   a 

and  tblef ;'  thereby  charging  plaintiff 

with  bavlDg  committed  the  crime  of  lar- 
ceny." It  is  charged  that  defendant  used 
these  words  falsely  and  maliciously  and  re- 
hearsed and  proclaimed  and  loudly  published 
these  false  scandalous,  malicious  and  oppro- 
brious words  of  and  concerning  plaintiff  and 
that  thereby  defendant  had  charged  plaintiff 
with  haying  committed  the  crime  of  larceny. 
Averring  Injury  to  her  name,  etc.,  plaintiff 
prays  judgment  for  actual'and  compensatory 
damages  In  the  sum  of  $6,000. 

(The  words  which  we  have  supplied  by 
dashes  were  given  In  full  in  the  petition  and  In 
evidence,  as  well  as  In  the  instructions,  and 
while  vile  and  obscene  are  not  counted  upon 
as  slander,  so  that  it  is  unnecessary  to  set 
them  out) 

The  answer  was  a  general  denial. 

There  was  a  trial  before  the  court  and  a 
jury  and  a  verdict  for  plaintiff  for  $150  ac- 
tual and  $250  punitive  damages.  When  this 
verdict  came  in  defendant  In  due  time  moved 
for  a  new  trial  on  the  ground  that  the  coiut 
had  erred  In  giving  improper  Instructions 
asked  by  plaintiff  and  in  giving  others  of  its 
own  motion,  and  that  the  verdict  of  the  jury 
was  against  the  evidence  and  the  weight  of 
the  evidence.  Defendant  also  filed  a  motion 
in  arrest  on  the  ground  that  the  petition 
"does  not  state  facts  sufSclent  to  constitute  a 
cause  of  action  In   this:   That  while   it  Is 


averred  in  the  petition  that  the  words  com- 
plained of  were  spoken  In  the  presence  of  di- 
vers good  and  worthy  citizens  of  this  state, 
It  is  nowhere  averred  that  such  ijersons  ei- 
ther heard  the  words  as  spoken  or  under- 
stood them  when  they  heard  them."  Pend- 
ing the  consideration  of  these  motions  for 
new  trial  and  in  arrest,  plaintiff  moved  the 
court  to  be  allowed  to  amend  her  petition  by 
inserting  the  words  "and  hearing"  after  the 
word  "presence,"  making  the  averment  read: 
"In  a  certain  discourse,  which  said  defendant 
had  with  plaintiff  relating  to  a  certain  load  of 
scrap  iron,  purchased  by  plaintiff,  and  in  the 
presence  and  hearing  of  divers  good  citizens  of 
this  state,"  etc.     (Italics  ours.) 

It  Is  set  out  in  this  motion  that  the  omis- 
sion of  the  words  "and  bearing,"  from  Uie 
petition  was  first  caUed  to  the  attention  of 
plaintiff  and  the  court  by  the  defendant's 
moti<m  in  arrest  of  judgment;  that  the  de- 
fendant did  not  file  any  demurrer  to  the  peti- 
tion, or  object  to  the  introduction  of  any 
evidence  thereto,  on  the  ground  that  It  fail- 
ed to  state  a  cause  of  action,  as  alleged  in 
his  motion  in  arrest  of  judgment,  and  had 
raised  the  question  of  the  omission  of  those 
words  In  the  petition  for  the  first  time  In 
his  motion  in  arrest  of  judgment;  and  be- 
cause the  omission  from  plaintiff's  petition 
was  cured  by  proper  instructions  to  the  jury 
and  the  evidence  adduced  at  the  trial,  with- 
out objection  by  defendant  The  court  sus- 
tained this  motion  and  permitted  the  petition 
to  l>e  amended  by  the  insertion  of  the  words 
"and  hearing"  at  the  place  referred  to  and 
overruled  both  the  motion  for  new  trial  and 
in  arrest,  defendant  excepting  to  all  of  this 
action  of  the  court  Judgment  thereupon 
followed  on  the  verdict  heretofore  set  out 
From  this  defendant  has  duly  appealed. 
'  The  learned  counsel  for  appellant  relies 
upon  five  points  for  the  reversal  of  the  judg- 
ment The  third  point  Is  that  the  instruc- 
tion as  to  the  speaking  of  the  words,  given 
for  respondent,  was  erroneous  In  that  It 
omitted  to  Instruct  the  jury  that  the  words 
spoken  were  spoken  in  the  hearing  of  others. 
The  fourth  point  is  that  the  trial  court  erred 
in  permitting  the  amendment  to  be  made  to 
the  petition  by  the  Insertion  of  the  words 
"and  hearing." 

In  the  view  we  take  of  the  case  the  only 
point  necessary  to  determine  is  the  third. 

There  was  evidence  tending  to  show  that 
plaintiff's  husband  was  a  dealer  In  scrap 
iron  or  junk.  In  the  city  of  St  Louis,  defend- 
ant apparently  being  a  much  larger  dealer 
In  these  articles  than  plaintiff's  husband. 
For  brevity,  we  refer  to  the  premises  and 
business  of  plaintiff's  husband  as  that  of 
plaintiff,  although  plaintiff  refers  to  it  as 
"their"  business,  premises,  etc.  On  the  day 
of  the  utterance  of  what  is  counted  on  as 
the  slander,  defendant  had  been  on  a  street 
car  and  saw  one  of  his  drivers,  driving  a 
team  with  a  wagon  attached,  going  south  on 
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Broadway.  He  remained  on  the  car  until 
he  came  to  bis  own  place  of  business  and 
there  wae  Informed  that  one  of  his  drivers 
had  driven  off  with  a  load  of  Iron  belonging 
to  defendant.  Defendant  at  once  ran  to 
catdi  a  Broadway  car  on  Seventh  Street; 
mlfislng  that,  he  ran  along  Broadway  and 
came  to  an  entrance  to  the  yard  of  plaln- 
tlfPs  place  of  business  by  which  people  drive 
Into  the  yard  with  wagons.  He  saw  his 
driver  with  a  wagon  loaded  with  scrap  Iron 
belonging  to  him  in  the  yard,  and  called  to 
him,  "This  is  a  nice  way  that  you  are  doing." 
As  soon  as  the  driver  saw  defendant  coming 
Into  the  yard,  he  Jumped  off  the  wagon  and 
ran  away  and  was  not  present  at  the  diffi- 
culty between  plaintiff  and  defendant.  De- 
fendant testified  that  plaintiff's  husband 
was  there  at  the  time  at  scales  which  were 
In  the  yard.  In  this,  however,  he  Is  con- 
tradicted by  plaintiff  and  by  a  colored  man, 
who  was  In  the  employ  of  plaintiff,  and  there 
is  no  pretense  that  plaintiff's  husband  heard 
or  took  any  part  In  the  conversation  or  quar- 
rel which  took  place  between  plaintiff  and 
defendant.  There  was,  however,  a  colored 
man  In  the  employ  of  plaintiff  in  the  yard, 
handling  a  wheel  barrow  on  which  the  scrap 
iron,  as  It  was  taken  out  of  the  wagon  by 
defendant's  driver,  was  loaded,  to  be  carried 
to  plaintiff's  scales  and  there  weighed;  Ac- 
cording to  the  testimony  of  defendant  this 
colored  man,  as  soon  as  defendant  came  Into 
the  yard,  ran  across  Broadway  and  was  not 
in  the  yard  and  not  present  and  In  hearing 
at  the  tlme*of  the  occurrence  between  plain- 
tiff and  defendant  On  this  point  the  testi- 
mony of  defendant  was  positive ;  that  is,  he 
testified  that  neither  the  colored  man  nor 
anyone  else  was  present  or  within  hearing 
when  the  conversation  took  place  between 
himself  and  the  plaintiff.  According  to  the 
defendant,  plaintiff  herself  was  not  in  the 
yard  when  he  first  went  in  there  and  accost- 
ed his  driver  but  was  in  her  house  and  came 
out  after  her  colored  employ^  had  left  Ac- 
cording to  plaintiff,  however,  about  nine 
o'clock  in  the  morning  of  the  day  of  the  hap- 
pening of  the  incident,  a  man  drove  up  to 
their  premises  with  a  load  of  scrap  iron  and 
asked  her  if  she  would  buy  the'  iron.  She 
said  that  she  would,  and  told  the  driver  to 
go  out  to  his  wagon  and  she  would  send  a 
man  out,  referring  to  the  colored  man  who 
worked  for  her.  She  accordingly  sent  this 
colored  man  out  with  a  wheel  barrow  to  help 
the  driver  unload  and  put  the  iron  in  the 
yard.  This  colored  man  testified  that  he 
took  one  wheel  barrow  load  of  iron  and  put 
it  on  the  scales,  and  while  he  went  out  to 
get  the  rest  of  the  iron  defendant  came 
through  the  yard  very  fast  Plaintiff  tes- 
tified that  she  did  not  see  defendant  as  he 
entered,  as  she  had  her  back  turned  to  the 
scales,  and  that  defendant  ran  over  to  the 
scales  and  said  something  that  she  did  not 
bear.    When  plaintiff  heard  defendant  talk- 


ing she  started  towards  him,  when  defendant 
said  to  her,  "AVhat  business  yon  have  to  buy 
my  iron?"  Plaintiff  said,  "I  didn't  know 
It  was  your  iron."  Defendant  said,  "Why, 
yon  are  a  liar,  yon  did  know  It  was  my 
Iroa"  Plaintiff  said,  "No,  sir;  I  did  not" 
Defendant  said,  "Why,  everybody  knows 
Klauber's  team;  everybody  in  St  'Louis 
knows  Klauber's  team."  Plaintiff  said.  "I 
didn't  see  any  name  on  your  team.  I  seen  it 
was  a  coal  wagon  standing  there.  I  didn't 
know  whether  it  was  your  team  or  anyone 
else's.  If  you  don't  fuss,  -  you  can  have  it 
back."    To  which  defendant  said,  "No  I  don't 

want  It  back.    I  will  fix  yon,  you of  a 

and  thief."     Defendant  then   walked 


up  and  down  the  yard  and  kept  on  talking 
and,  according  to  plaintiff  and  the  colored 
man,  repeated  the  offensive  words  several 
times,  walking  up  and  down  the  yard  and 
talking  to  himself.  Acccwdlng  to  plaintiff 
and  the  colored  man,  defendant  "was  awful 
mad"  and  red  in  the  face.  Defendant  finally 
left  the  yard  and  went  out  on  the  street 
The  colored  man  testified  very  positively 
that  he  was  present  and  heard  the  defendant 
use  the  language  counted  on,  and  he  repeat- 
ed it  word  for  word  as  testified  to  by 
plaintiff. 

[1]  It  thus  appears  that  there  was  a  sharp 
conflict  In  the  testimony  on  behalf  of  plain- 
tiff and  that  of  defendant  as  to  whether  the 
slanderous  words  were  spoken  in  the  hearing 
of  a  party  other  than  plaintiff.  On  that 
state  of  the  evidence  the  court  at  the  in- 
stance of  plaintiff,  gave  the  instruction  com- 
plained of,  that  Instruction  telling  the  Jury 
that  If  they  found  from  the  evidence  tbat  on 
the  day  named,  "and  in  the  presence  of  one 
or  more  persons,  in  a  conversadon  then  and 
there  had  between  plaintiff  and  defendant 
in  reference  to  some  scrap  iron  purchased  or 
about  to  be  purchased  by  plaintiff,  which  de- 
fendant claimed  was  his  iron,  the  defendant 
falsely  and  maliciously  used  and  spoke  the 
words  of  and  concerning  the  plaintiff  (quot- 
ing them),  your  verdict  must  be  for  the 
plaintiff."  It  will  be  noted  that  this  Instruc- 
tion did  not  direct  the  Jury  to  find  that  the 
words  spoken  had  been  heard  by  any  third 
person. 

It  is  further  to  be  noted  that  the  aver- 
ments in  the  motion  made  by  plalntiCT  for 
leave  to  amend  the  petition  by  interlining 
the  words,  "and  hearing,"  ccH-rectly  state  the 
matters  therein  set  out  as  to  what  had  oc- 
curred at  the  trial  of  the  case  up  to  the  time 
of  filing  that  motion,  save  as  to  what  the  in- 
struction required. 

Newell,  in  his  work  on  Blander  A  Ubel  (3d 
Ed.)  {  234,  p.  279,  says: 

"It  is  no  publication  when  the  words  are  only 
communicated  to  the  person  defamed ;  for  that 
cannot  injure  bis  reputation,  A  man's  reputa- 
tion is  the  estimate  in  which  others  hold  him; 
not  the  good  opinion  which  he  has  of  himself. 
The  communication,  whether  it  be  in  words  or 
by  signs,  gestures  or  caricatttr&  must  be  intelli- 
gible to  such  third  person. ,  If  .the  words  oseii 
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be  in  the  Temacolar  of  the  pla«e  of  pablication, 
it  irill  be  preBtimed  that  sach  third  person  un- 
derstood tnem  until  the  oontrarjr  be  proved. 
And  it  will  be  presumed  Uiat  be  understood  them 
in  the  sense  Which  such  words  properly  bear  in 
tbeir  ordinary  signification,  unless  some  reason 
appear  for  ajgsigning  them  a  different  meaning." 

Xownaend  on  Slander  |c  Libel  (4tli  Bd.)  p. 
83, 1  96,  says: 

"Every  eommonication  of  language  by  one  to 
another  is  a  publication.  But  to  constitute 
an  actionable  publication,  that  is,  such  a  pub- 
lication as  may  confer  a  remedy  by  civil  action, 
it  is  eneatial  that  there  be  a  publication  te 
a  third  person,  that  is,  to  some  person  other 
than  tile  author  or  publisher  and  be  wh(xn  or 
whose  afCairs  the  language  concerns.  *  •  * 
No  possible  form  ot  words  can  confer  a  right  of 
action  for  slander  or  Ubd,  onless  there  has  been 
a  publication  to  some  third  person." 

At  page  88,  |  107,  tbe  same  author  says: 
"The  requisites  of  an  oral  puhlication  are:  (1) 
that  the  language  be  spoken  to  or  in  the  pres- 
ence of  at  least  some  one  third  person.  •  •  • 
No  possible  form  of  words  can  be  the  basis  of 
an  action  for  slander  if  at  the  time  of  their  ut- 
terance the  only  persons  present  are  the  speak- 
er and  the  person  to  whom  or  whose  afFairs  the 
language  concerns.  (2)  Tbe  third  person  pres- 
ent must  heor  -the  language  spoken.  Whether 
the  third  person  present  at  the  speaking  did 
or  did  not  near  the  language  spoken  is,  in  every 
case,  a  question  of  fact.  And  this  is  not  the 
leas  tbe  rule  beoanae  where  the  speaking  is  in 
the  presence  of  a  third  person,  under  such  cir- 
comstances  that  he  might  have  heard  what 
was  spoken,  he  may,  as  a  rule  of  evidence,  be 
assumed  to  have  heard  it,  until  it  be  shown  that 
he  did  not  hear.  The  burden  is  on  him  who 
alleges  a  publication  to  establish  that  the  third 
person  heard  the  language  spoken.  (3)  The 
tliird  iierson  must  understand  the  language 
(section  96)." 

Referring  to  this  last  or  third  element,  it 
is  (said  by  the  same  author  at  section  96: 

"There  cannot  properly  be  said  to  be  a  com- 
munication of  language  by  one  to  another,  un- 
less that  other  understands  the  signification  or 
meaning  of  the  language  sought  to  be  communi- 
cated. When  we  say  the  language  must  be 
understood  by  the  one  to  whom  it  is  published, 
we  mean  only  that  the  matter  published  must 
be  in  a  language  to  which  the  person  to  whom 
it  is  published  can  interpret  to  some  meaning. 
To  one  who  does  not  understand  the  language  in 
which  a  publication  is  made,  it  is  as  to  him 
nothing  more  than  unmeaning  sounds  or  signs, 
and  not  language." 

CThe  italics  in  the  foregoing  citations  from 
Townsend  are  those  of  that  text-writer.) 

Our  own  court  in  Gold  v.  S.  Plan  Time 
Payment  Jewelry  Co.,  165  Mo.  App.  154,  145 
S.  W.  1174;  Traylor  v.  White,  185  Mo.  App. 
325,  170  S.  W.  412;  WJalker  v.  White,  192 
Mo.  App.  13,  178  S.  W.  254,  and  Frazier  t. 
Grob,  not  yet  ofBdally  reported,  but  see  183 
8.  W.  1083,  as  also  Wright  v.  Great  Northern 
By.  CO.,  186  S.  W.  1085,  having  under  con- 
sideratiou  the  subject  of  libel  or  slander,  has 
so  held.  So  our  Supreme  Court  held  in 
Caruth  V.  R!<dieson,  90  Mo.  186,  9  S.  W.  633, 
and  the  Kansas  City  Court  of  Appeals  in 
Cameron  y.  Cameron,  162  Mo.  App.  110,  loc. 
dt  114,  144  S.  W.  171.  In  the  cases  of  Tray- 
lor T.  White,  supra,  and  Walker  t.  White, 
supra,  an  examination  of  our  UIck  show  that 
tbe  petitions  in  the  cases  averred  that  the 


words  spoken  and  imbUshed  ot  and  concern- 
ing the  plaintiff  by  the  defendant  were  spo- 
ken "in  the  presence  and  hearing  of  divers 
persons;"  and  in  each  of  them,  as  will  be 
seen  by  reference  to  the  decisions  as  report- 
ed, there  was  evidence  that  the  actionable 
words  had  been  spoken  not  only  in  the  pres- 
ence, but  in  the  bearing  of  divers  and  sun- 
dry persons  other  than  the  plaintiffs.  But  in 
each  case  Instructions  given  on  belialf  of 
plaintiffs  and  purporting  to  cover  the  whole 
case  were  held  to  be  erroneous  in  tliat  they 
authorized  a  verdict  for  plaintiffs  on  a  mere 
finding  that  the  defendants  had  uttered  the 
words  of  and  concerning  plaintiffs,  without 
also  requiring  the  Jury  to  find  that  the  words 
were  spoken  in  tbe  presence  of  and  heard 
and  understood  by  others,  although  the  evi- 
dence there  showed  that  the  words  were 
spoken  in  the  hearing  of  others  and  that 
they  understood  them. 

Our  court,  in  Traylor  ▼.  White,  supra,  185 
Mo.  App.  loa  dt.  330, 170  S.  W.  413,  said: 

"It  is  certain  there  can  be  no  slander  without 
publication  of  the  words  spoken.  It  must  be 
shown  that  the  slanderous  matter  was  com- 
municated to  some  third  person,  who  understood 
it,  since,  otherwise,  there  is  no  publication." 

[2]  In  those  cases  it  was  urged,  as  here, 
that  the  error  in  plaintiff's  instructions  had 
been  cured  by  defendant's  instructions,  which 
assume  that  the  words  spoken  were  heard 
by  others.  That  may  also  be  said,  and  so  It 
is  urged,  in  the  case  at  bar  as  to  the  instruc- 
tions given  in  behalf  of  defendant,  one  of 
them  telling  the  Jury  that  although  they  may 
believe  that  the  defendant  used  of  and  con- 
cerning the  plaintiff  the  word  "thief,"  as  al- 
leged in  the  petition,  "yet  if  the  Jury  believe 
from  the  drcumstances  and  the  connection 
in  which  the  word  was  used  and  the  other 
words  with  which  it  was  associated  that  it 
was  merely  used  as  a  term  of  abuse  and  not 
intended  as  the  truth,  or  that  the  words  were 
understood  by  the  hearers  as  mere  terms  of 
abuse  and  not  as  being  intended  to  charge 
as  a  fact  that  plaintiff  was  a  thief,  then  the 
Jury  should  And  for  the  defendant"  So  that 
we  have  here  the  same  situation  presented 
as  in  the  cases  of  Traylor  and  Walker,  above 
dted,  that  is,  instructions  given  at  the  in- 
stance of  defendant  which  included  as  a 
tact  to  be  found  that  the  words  had  been 
uttered  in  the  hearing  of  others.  Our  court 
held  in  each  of  the  cases  that  this  did  not 
cure  the  defect  in  the  instructions  of  the 
plaintiffs,  those  instructions  undertaking  to 
cover  the  whole  case.  That  is  the  situation 
here.  WIe  feel  bound  by  authority  to  hold 
that  the  instruction  here  given  at  the  in- 
stance of  plaintiff,  and  which  we  have  set  out 
substantially  as  given,  demands  a  reversal  of 
the  Judgment  in  this  case. 

Whether,  under  the  provisions  of  section 
1848,  Revised  Statutes  1909,  an  amendment 
to  the  petition  can  be  made  after  verdict,  we 
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need  not  here  decide.  See,  however,  Budd  et 
al.  ▼.  Hoffheimer,  52  Mo.  297,  loc.  dt  303; 
Blair  T.  Chicago  &  Alton  B.  R.  Co.,  89  Mo. 
383,  loa  cit  388,  394,  1  S.  W.  350;  Cabaone 
V.  Spauldlng  et  al.,  14  Mo.  App.  312,  loc.  dt 
814,  the  latter  construing  what  are  now 
sections  3848  and  1851,  Revised  Statutes 
1900,  as  also  Bricken  v.  C^ss,  163  Mo.  449, 
loa  dt.  457,  64  S.  W,  99. 

The  difficulty  that  meets  us  here,  and  it 
is  fatal  to  respondent,  is,  that  the  Jury  never 
passed  upon  the  case  as  it  was  presented 
with  tliis  amendment,  which  consisted  in  in- 
serting in  the  petition,  and  after  verdict,  the 
words,  "and  hearing."  Whether  the  slander< 
ous  words  were  uttered  in  the  hearing  of 
any  party  other  than  plaintiff  was  sharply 
controverted  in  the  case  at  bar.  The  plain- 
tiff and  her  employd,  the  colored  man,  it  is 
true,  testified  that  the  words  were  uttered  in 
the  presence  of  this  colored  man  and  were 
heard  by  him.  It  is  also  true  tliat  no  ob- 
jection was  made  at  the  trial  to  this  line  of 
testimony,  nor  was  the  petition,  as  it  stood 
before  the  amendment,  attacked  at  the  trial 
nor  until  afterwards,  when  it  was  attacked 
by  the  motion  in  arrest,  filed  after  verdict 
But  it  is  also  true  that  the  defendant  flatly 
and  most  positively  denied  that  anyone  was 
present  but  himself  and  the  plaintiff,  or  with- 
in hearing  of  them,  at  the  time  he  is  alleged 
to  have  uttered  the  words  complained  of, 
coupling  that  with  a  denial  of  ever  having 
uttered  the  slanderous  word,  or  any  one  of 
like  import  It  was,  therefore  for  the  Jury, 
under  such  a  state  of  facts,  to  have  de- 
termined this  matter  on  the  credibility  of 
the  witnesses.  The  Kansas  City  Court  of 
Appeals  in  Cameron  v.  Cameron,  supra, 
162  Mo.  App.  loc.  dt  114,  144  S.  W.  171, 
where  a  third  person,  one  Curry,  admit- 
ted by  both  parties  to  the  action  to  have 
been  present  during  the  conversation  when 
the  slanderous  words  were  said  to  have 
been  uttered,  and  who  testified  that  he  heard 
and  understood  all  that  was  said,  but  denied 
that  the  defendant  had  uttered  the  slanderous 
words,  held  that  his  denial  "was  not  con- 
clusive and  possessed  no  greater  evidentiary 
force  than  that  of  offering  opposition  to  the 
affirmation  of  plaintiff  that  the  words  were 
spoken  and  were  heard  and  understood  by 
Curry.  The  question  of  the  credibility  of  the 
defendant  and  bis  witness  as  well  as  the 
truth  of  their  account  of  the  quarrel  were 
issues  of  fact  for  the  Jury  to  solve."  It  was 
therefore  held  'in  that  case,  that  the  court 
did  not  err  in  overruling  the  demurrer  to  the 
evidence  on  the  ground  that  the  third  person 
denied  that  the  slanderous  language  had  been 
used.  But  in  the  case  at  bar  the  court,  in 
the  instruction  given  at  the  instance  of  plain- 
tiff, and  which  as  before  said,  purported  to 
•7over  the  whole  case,  did  not  submit  to  the 
Jury  the  determination  of  the  credibility  of 
the  testimony  as  between  plaintiff  and  her 


witness  on  the  one  side  and  that  of  the  de- 
fendant on  the  other,  as  to  whether  that  wit- 
ness or  any  party  'other  than  plaintiff  bad 
heard  the  slanderous  word.  That  was  of  the 
very  gist  of  the  acti<Mi — the  very  foundation 
of  the  claim  of  "actionable  publication." 
True  the  court  told  the  Jury  that  plaintiff 
was  entitled  to  recover,  tf  the  slanderous 
word  was  spoken  "in  the  presence  of  one  or 
more  persons."  It  might  well  be  that  they 
were  spoken  in  the  presence  of  a  third  party, 
but  where,  as  here,  the  defendant  em- 
phatically denied  that  any  third  party 
heard  the  conversation  or  was  present  who 
could  possibly  have  heard  the  language  used, 
it  was  for  the  jury  to  determine  that  very  im- 
portant fact  By  this  instruction,  as  asked 
and  given  at  the  instance  of  plaintiff,  the 
verdict  of  the  jury  is  not  responsive  to  this 
very  material  issue. 

[3]  As  the  cause  Is  to  be  remanded  It  is 
well  to  call  attention  to  an  error  in  the  sec- 
ond Instruction,  not  indeed  raised  by  learned 
counsel  for  appellant  before  us,  but  which  we 
notice  ourselves  so  that,  if  adother  trial  is 
had,  it  will  not  be  repeated.  That  error  Is 
in  the  second  instruction  given  at  the  in- 
stance of  plaintiff,  which  told  the  Jnry  that 
if  it  found  from  the  evidence  that  defend- 
ant "spoke  the  slanderous  words  as  diarged 
in  the  petition,  then  the  law  presumes  they 
were  spoken  malidously,  and  It  Is  anneces- 
sary  to  prove  any  express  malice  in  order  to 
warrant  a  verdict  for  plaintiff."  The  phrase, 
"as  charged  in  the  petition,'  in  this  instruc- 
tion Is  Improper.  So  It  lias  been  held  in  case 
after  case  by  our  courts. 

For  the  error  wliidi  we  have  pointed  out 
in  the  main  instruction  which  was  given  at 
the  instance  of  plaintiff,  we  are  compelled 
to  reverse  the  judgment. 

That  is  accordingly  done  and  the  cause  re- 
manded. 

ALUQN  and  THOMPSON,  JJ.,  concar. 


BSROLAR  T.  UNIVERSITY  OITY. 
(No.  14289.) 

(St  Lonis  Court  of  Appeals.     Missouri.     Xot. 
6,  1916.    Rehearing  Denied  Dec.  30,  1916.) 

1.  PMAniNO  «=»370— Raising  "Issue." 

Under  Rev.  St  1909,  {{  1960,  1951,  defining 
and  classifying  issues,  and  prescribing  when  ao 
issue  of  law  arises,  an  issue  does  not  arise  until 
demurrer  or  answer  is  filed;  an  "issue"  beiDg: 
First,  of  law,  ordinarily  raised  by  demurrer; 
and,  second,  of  fact 

[Ed.  Note.— For  other  cases,  see  Pleadmg, 
Cent  Dig.  g  1210;   Dec.  Dig.  <8=>370. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series',  Issue.] 

2.  Pleading  ®=>85(4)— Tihe  fob  Fiunq  Ax- 
SWEB— Rule  in  Pabticulab  Case. 

In  an  action  against  a  city,  wliere  defendant 
objected  to  going  to  trial  on  June  26th  because 
plaintiff  bad  not  filed  her  amended  petition  until 
June  23d,  nearly  a  month  after  the  time  allowed 
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b;  the  conrt,  Mid  becaofle  defendant  had  been 
granted  five  days  thereafter  to  file  its  answer,  it 
was  error  to  force  defendant  to  file  answer  and 
to  Ro  to  trial  before  the  expiration  of  the  five- 
day  period. 

[Ed.  Note.— For  other  caaet,  see  Pleading, 
Cent  Dig.  H  174,  178,  177;  Dec.  Dig.  «=> 
85(4).] 

3.  MUHIOIPiLl.     COBPOBAXIOIIS     «ss»404(5)      — 

Changing  Gbadk  of  Sidewalk— Vabianck 

IN  Pboof  —  Obdinances  —  "Change  or 

Gbade." 
Where  the  cause  of  action  pleaded  against 
s  city  was  that  plaintiff  had  been  damaged  by 
changing  the  grade  of  the  sidewalk  in  front  of  her 
property,  ordinances  introduced  in  evidence,  not 
purporting  to  change  the  grade,  but  distinctly 
providing  for  the  establishment  of  a  grade,  were 
inadmissible,  since  they  did  not  sustain  the  aver- 
ment that  by  them  the  gradei  had  been  changed, 
as  to  establish  the  grade  of  a  street  or  of  a  side- 
walk is  one  thing,  while  to  change  a  grtiAe  froni 
one  previously  established  is  an  entirely  differ- 
ent matter;  "change  of  grade"  meaning  to 
change  it  from  that  previously  established  or  in 
use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporaticms,  Cent  Dig.  H  «9a-9»5;  Dec.  Dig. 
«=>404(6).      • 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Change.] 

4.  Apfkai.  and  Kbbob  «s>I178(S)  —  Disposi- 
tion—Remand FOB  Avbnduent. 

In  action  against  a  city  for  damages  from 
change  of  grade  of  the  sidewalk  in  front  of 
plsintiCs  property,  judgment  for  plaintiff  will 
not  be  reversed  without  remand  because  the 
ordinances  introduced  by  her  did  not  purport  to 
change  the  grade,  but  provided  for  the  establish- 
ment of  a  grade,  since  the  ends  of  jastice  require 
that  plaintiff  be  given  an  opportunity  to  amend 
if  she  is  so  advised,  and  to  make  her  allegations 
and  proof  harmonize. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4616-4619 ;  Dec  Dig.  «a> 
1178(8).] 

6.  MUNICIPAI.     COBPOBATIONB      «s>404(5)     — 

Changing  Gbadv  or  Sidewalk— Evidence 
• —Okoinances— Special  Pleading. 

In  a  property  owner's  action  against  a  city 
for  damages  from  changing  grade  of  the  side- 
walk, ordinances  relative  to  the  doing  of  the 
work,  which  were  not  in  terms  pleaded,  were  ad- 
missible, under  a  proper  petition,  to  show  the 
fact  that  the  work  had  been  done  by  authority 
of  the  dty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  99&-895;  Dec.  Dig. 
«=>404(5).] 

Appeal  frcnn  St  Lonla  Circalt  Court;  Q. 
A.  Wurdeman,  Judge. 

"Not  to  be  ofDcially  reported." 

Action  by  Elizabeth  J.  Berglar  against  the 
City  of  University  City.  Trom  a  Judgment 
for  plaintiff,  defendant  appeals.  Judgment 
ie>ersed,  and  cause  remanded. 

T.  H.  Sprinkle  and  J.  W.  Lewis,  botb  of 
St  Liouls,  for  appellant.  John  B.  Denvlr,  Jr., 
of  St.  Lonis,  for  respondent 

KETNOIiDS,  P.  J.  Actl<m  by  plaintiff 
against  the  City  of  University  City  for  dam- 
ages alleged  to  hare  been  sustained  by  rea- 
son of  changing  the  grade  of  the  sidewalk 
in  front  of  plaintiff's  property.    The  amend- 


ed petition  upon  wblch  tbe  case  was  tried, 
after  averring  the  incorporation  of  defendant 
and  that  plaintiff  is  the  owner  of  tbree  lots 
on  the  south  side  of  Maple  avenue,  in  an  ad- 
dlti(Hi  to  UnlTendty  City,  and  charging  that 
the  lots  were  Improved  with  a  valuable  resi- 
dence, together  with  outbuildings,  shade  trees 
and  ornamental  shruUiery  and  walks,  avers 
that  Maple  avenue  Is  an  old  established  road 
In  St.  Louis  county  graded  and  maoadamlzed 
at  the  time  plaintiff  puix^iased  the  lots  and 
improvements,  and  that  the  improvements 
were  made  with  reference  to  the  then  grade 
of  the  road,  the  lots  being  on  that  grade;  that 
on  April  28th,  1009,  the  city  duly  passed  an 
oidinanoe  changing  the  grade  of  Maple  ave- 
nue so  as  to  lower  that  road  five  and  a  half 
feet  In  front  of  plaintiff's  property.  The 
ordkiance  Is  set  out,  it  being  numbered  38 
and  entitled,  "An  ordinance  to  establish  the 
grades  of  certain  streets  and  alleys  of  Uni- 
versity City."  The  second  section  of  the  or- 
dinance established  the  grade  of  Maple  ave- 
nue where  it  runs  in  frcmt  of  plaintiff's  lots. 
It  is  then  averred  that  notwithstanding  the 
passage  of  this  ordinance,  whldi  it  is  averred 
was  approved  April  30th,  1909,  nothing  was 
done  by  the  defendant  city  to  make  Maple 
avenue  conform  to  the  grade  as  thus  estab- 
lished and  that  the  surface  grade  of  Maple 
avenue  remains  as  it  was  before  the  passage 
of  the  ordlnafice.  It  is  further  averred  that 
on  or  about  October  24th,  1911,  defendant 
duly  passed  an  ordinance  changing  the  grade 
of  the  sidewalk  along  the  south  side  of  Maple 
avenue  so  as  to  lower  the  grade  of  the  side- 
walk in  front  of  plaintiffs  property  Ave  feet 
The  ordinance,  numbered  162,  Is  set  out  and  is 
entitled,  "An  ordinance  establishing  the 
grade  of  the  sidewalk  on  the  south  side  of 
Maple  avenue  between  Sutter  avenue  and  the 
easterly  dty  limits."  The  first  section  of  the 
ordinance  establishes  the  grade  of  the  side- 
walk on  the  south  side  of  Maple  avenue  be- 
tween the  points  named  "at  one  and  a  half 
foot  above  the  established  grade  of  Maple 
avenue  between  the  points  mentioned  at  a 
point  one  foot  out  from  the  property  line."' 
This  ordinance  was  approved  October  25Qi, 
1911.  It  is  further  averred  that  the  chang- 
ing of  the  grade  of  the  sidewalk  as  provided 
for  in  this  last  mentioned  ordinance  was 
thereafter  made  by  defendant  and  the  side- 
walk In  front  of  plaintiff's  property  lowered 
five  feet  below  the  former  grade  of  the  side- 
walk ;  that  by  reason  of  this  change  of  grade 
and  the  lowering  of  the  sidewalk,  plaintifl 
has  been  deprived  of  ingress  to  and  egress 
from  her  property,  and  that  the  change  was 
made  by  defendant  contrary  to  law  and  with- 
out ascertaining  or  paying  in  advance  the 
damages  that  would  result  to  plaintiff's  prop 
erty  therefrom,  and  that  plaintiff  has  sus- 
tained actual  damages  in  the  sum  of  ^,000 ; 
that  by  reason  of  the  fact  of  the  sidewalk 
being  lowered  without  lowering  Mai>le  ave- 
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nue  In  accordance  vlth  the  grade  establlabed 
by  ordinance  No.  38,  the  sidewalk  as  so  low- 
ered became  a  mere  ditch  In  which  water, 
mud,  refuse  and  filth  of  all  tdnds  accnmlated 
and  now  accumulates;  that  this  sidewalk  Is 
Impafisable  for  a  long  time  after  a  rainfall 
and  that  for  a  period  of  many  months  plain- 
tiff has  been  compelled  to  enter  and  leave  her 
property  by  way  of  the  alley  In  the  rear. 
Charging  that  the  lowering  of  the  sidewalk 
was  without  Just  cause  or  excuse,  and  with 
such  reddess  disregard  of  the  rights  of 
plaintiff  as  to  render  the  acts  of  defendant 
wilful  and  malicious,  punitive  damages  are 
claimed  in  the  sum  of  $1,000  in  addition  to 
the  actual  damages  sustained,  and  Judgment 
is  prayed  accordingly. 

It  appears  that  the  cause  was  set  for  trial 
on  June  26th,  1913,  but  the  docket  for  that 
day  went  over  to  June  26th,  and  that  de- 
fendant objected  to  going  to  trial  at  that 
time  for  the  reason  that  plaintiff  had  not  filed 
her  amended  petition  until  June  23rd,  1913, 
nearly  a  month  after  the  time  allowed  by 
the  court,  and  that  defendant  had  been 
granted  five  days  thereafter  to  file  its  an- 
swer, which  time,  it  Is  alleged,  would  not 
expire  until  June  28th,  1913,  and  defendant 
had  not  filed  its  answer  when  the  cause  was 
called  for  trial  and  that  the  issues  had  not 
then  been  made  up. 

It  further  appears  that  when  this  cause  had 
been  set  for  trial  on  June  25th',  that  another 
cause,  lb  which  one  Bums  was  plaintiff  and 
the  City  of  University  City  defendant,  and 
in  whl<^  the  parties  were  represented  by  the 
same  coimsel  as  in  the  case  at  bar,  was  also 
set  for  trial  the  same  day  but  after  this 
cause,  and  that  counsel  in  the  two  cases,  as  the 
court  was  advised,  had  agreed  that  the  Bums 
Case  should  be  tried  before  the  instant  case. 
Counsel  caUed  the  attention  of  the  court  to 
the  fact  that  In  the  Bums  Case  he  had  waiv- 
ed the  five  days  granted  him  to  plead  and  had 
filed  his  answer  therein,  and  had  made  prep- 
arations to  try  that,  but  had  not  pleaded  In 
and  was  not  ready  to  try  this  Berglar  Case. 
The  court,  however,  ruled  that  as  the  Berg- 
lar Case  was  ahead  of  the'  Bums  Case  on 
the  docket  for  trial,  it  would  have  to  be 
tried  first.  Counsel  for  defendant,  calling 
the  court's  attention  to  the  record  In  the  case 
shewing  that  the  amended  petition  in  the 
Berglar  Case,  which  was  to  have  been  filed  at 
a  day  named,  had  not  been  filed  in  accordance 
'with  the  order  of  the  court  but  that  on  May 
27th  the  plaintiff  was  granted  ten  days'  ad- 
ditional time  to  file  an  amended  petition, 
which  she  had  not  filed  until  June  23rd,  long 
after  the  ten  days  had  expired  and  only  two 
days  before  the  cause  had  been  set  for  trial, 
asked  that  the  trial  of  the  Berglar  Case  be 
postponed  at  least  until  after  the  Burns 
Case,  in  which  the  witnesses  were  all  pres- 
ent, had  been  first  tried.  Whereupon  the 
court  stated  to  the  attorney  for  defendant 
that  he  "could  filef  his  affidavit"     To  this 


counsel  replied  that  he  did  not  know  what 
affidavit  'was  necessary  to  be  filed,  as  the 
court  hardly  expected  an  attorney  to  file  an 
affidavit  advising  the  court  of  its  own  or- 
ders. Counsel  for  plaintiff  insisting  on  a 
trial,  the  court  announced  that  as  this,  the 
Berglar  Case,  was  the  first  <m  the  docket, 
it  would  have  to  be  tried  first  Excepting  to 
this  ruling  of  the  court  defendant  thereupon 
filed  its  answer,  which  was  in  the  nature  of 
a  general  denial,  and  the  cause  proceeded  to 
trial  before  the  court  and  a  Jury.  The  trial 
resulted  in  a  verdict  in  favor  of  plaintiff  in 
the  sum  of  $1,500  actual  damages,  no  puni- 
tive damages  being  awarded.  Plaintiff  filed 
a  motion  for  new  trial,  among  other  gn-ounds 
alleging  error  In  'forcing  the  defendant  to 
trial  and  also  attacking  the  verdict  as  against 
the  weight  of  the  evidence  and  the  law  under 
the  evidence,  and  as  excessive.  Error  was 
also  assigned  on  instructions  given  and  re- 
fused and  on  the  admission  of  evidence.  The 
court  announced  that  he  would  sustain  the 
motion  for  new  trial  unless  a  aemittltnr  of 
$500  was  entered.  -That  being  done,  the 
motion  for  new  trial  waa  overruled.  A  mo- 
tion in  arrest  was  also  filed  and  overruled. 
Exceptions  were  saved  to  the  action  of  the 
court  in  overruling  both  of  these  motions,  and 
Judgment  being  entered  for  $1,000  in  favor 
of  plaintiff,  defendant  has  duly  appealed  to 
our  court 

When  this  case  was  first  argued  and  sub- 
mitted to  us  we  affirmed  the  Judgment  Ap- 
pellant filed  a  motion  for  rehearing,  which  we 
sustained,  vacating  our  former  Judgment  of 
affirmance,  and  setting  the  case  down  for 
re-argument  It  was  accordingly  re-argued 
orally,  counsel  for  appellant  also  filing  a 
printed  argument  and  brief. 

On  consideration  of  the  case  we  have  con- 
cluded that  our  former  action  in  affirming 
the  Judgment  was  erroneous. 

On  a  review  of  the  proceedings  connected 
with  the  insistence  of  counsel  for  appellant 
that  the  case  was  not  at  issue  when  he  was 
forced  lnt.o  a  trial,  we  have  concluded  that 
it  was  not  a  case,  as  Indicated  by  the  learned 
trial  court  for  the  interposition  of  an  af- 
fidavit for  continuance  or  for  postponement 
on  the  ground  of  surprise,  as  seems  to  bare 
been  the  view  taken  by  the  learned  trial 
court 

It  is  said  by  our  court  In  Nichols  v.  Head- 
ley  Grocer  Co.,  66  Mo.  App.  321,  loc.  tit 
323: 

"While  it  is  well  .settled  that  the  granting  of  a 
continuance  is  to  a  great  extent  within  the  dis- 
cretion of  the  trial  court,  it  is  equally  well  set- 
tled that  such  discretion  is  judicial  in  its  char- 
acter and  subject  to  review  on  appeal." 

[1,2]  Our  statute,  section  1859,  Revised 
Statutes  1900,  is  mandatory  in  that  It  pro- 
vides : 

"If  any  amendment  be  made  to  any  pleading, 
the  adverse  party  shall  be  allowed  an  opportoni- 
ty,  according  to  the  course  and  practice  of  th« 
court,  to  answer  or  reply  to  the  pleading  ao 
amended." 
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Under  Its'leaTO  to  answer,  defendant  was 
entitled  to  five  days  In  which  to  answer  the 
amended  petition.  It  is  not  until  a  demurrer 
or  answer  is  filed  that  the  "Issue"  may  be 
said  to  hare  arisen,  an  issue  being,  first,  of 
law,  which  is  ordinarily  raised  by  demurrer, 
and,  second,  of  fact  Sections  1950,  1051. 
Revised  Statutes  1809.  Our  statute,  section 
1799.  Revised  Statutes  1909,  providing  for 
pleading  by  the  defendant,  confers  upon  the 
defendant  the  right  to  plead.  In  certain 
counties,  as  in  St.  Louis  Coun^,  the  defend- 
ant is  to  demur  or  answer  to  the  petition 
on  or  before  the  third  day  of  the  term  at 
which  he  Is  bound  to  appear,  "unless  longer 
time  be  granted  by  the  court"  So  that  the 
right  to  plead  within  the  time  granted  ei- 
ther by  a  general  rule  of  court  or  a  rule  in 
that  particular  case,  is  a  substantial  right 
by  which  a  party  is  given  his  "day  In  court," 
which  cannot  be  taken  away  from  him,  save 
in  the  manner  provided  by  statute.  When  the 
defendant  in  this  case  was  granted  five  days 
in  which  to  plead  to  the  amended  answer  of 
plaintiff,  it  bad  that  time  as  of  right,  not  only 
to  plead  but  to  prepare  for  trial,  and  it  was 
error  to  force  It  to  trial  before  that  time  had 
expired.  ESspecially  is  that  true  in  this  case 
where  It  clearly  appears  that  plaintifT  her- 
self was  in  default  as  to  the  time  of  her 
pleading  and  could  have  been  cast  for  that,  if 
counsel  for  defendant  had  insisted,  unless 
the  court  for  good  cause  shown,  had  deter- 
mined otherwise.  But  in  no  event,  could  the 
defendant  be  cast  or  held  to  be  in  fault  or 
forced  to  a  trial  when  neither  an  issue  of 
law  or  of  fact  was  presented  and  It  was  not 
In  default,  the  time  which  the  court  had  it- 
self granted  to  make  that  issue  not  having 
expired. 

We  are  compelled  to  hold  that  it  was  an 
abase  of  discretion  on  the  part  of  the  learned 
trial  court  to  force  the  defendant  to  trial  un- 
der the  drcnmstances  here  present 

[S]  We  have  further  concluded  that  the 
objections  made  by  defendant  to  the  introduc- 
tion of  the  ordinances  providing  ior  the  es- 
tablishment of  the  grade  of  Maple  avenue 
and  of  the  sidewalk  or  pavement  in  that 
avenue  should  have  been  sustained.  The 
cause  of  action  pleaded  is,  that  the  defendant 
corporation  has  passed  certain  ordinances 
"changing  the  grade  of  Maple  avenue  so  as  to 
lower  said  road  five  and  a  half  feet  in  front 
of  plaintifTs  property,"  and  it  is  there  fur- 
ther pleaded  that  the  defendant  corporation 
had  passed  an  ordinance  "changing  the  grade 
of  the  sidewalk  along  the  south  side  of 
Maple  avenue  so  as  to  lower  the  grade  of 
said  sidewalk  five  feet  in  front  of  plaintiff's 
property,"  and  that  "the  change  of  grade  of 
said  sidewalk  was  thereafter  made  by  de- 
fendant and  said  sidewalk  lowered  five  feet 
in  front  of  plaintlfCs  property  below  the 
former  grade  of  said  sidewalk ,-  that  by  rea- 
son of  said  ctiange  of  grade  and  the  lowering 
of  said  sidewalk  plaintiff  has  been  deprived 
of  ingress  to  and  egress  from  said  property ; 


that  said  change  of  grade  was  made,"  etc. 
The  ordinances  offered  and  Introduced  did 
not  purport  to  change  the  grade  of  either  the 
street  or  sidewalk,  but  distinctly  provided 
for  the  establishment  of  a  grade.  No  other 
inference  can  be  drawn  from  them.  Defend- 
ant, when  these  ordinances  were  offered, 
made  proper  objection  to  them  as  departing 
from  the  averments  in  the  petition,  and  as 
irrelevdfat  and  immaterial  to  the  case  as 
pleaded.  The  objection  being  overruled,  de- 
fendant duly  saved  Its  exceptions.  The  ol>- 
Jections  made  should  have  been  sustained. 

To  establish  the  grade  of  a  street  or  of  a 
sidewalk  is  one  thing;  to  change  a  grade 
from  one  previously  established,  is  an  en- 
tirely different  matter.  Change  of  grade 
means  to  change  it  from  that  previously  es- 
tablished or  in  use.  Warren  v.  Henly,  31 
Iowa,  31;  Hendrick's  Appeal,  103  Pa.  358; 
Goodrich  V.  City  of  Omaha,  10  Neb.  98,  4  N. 
W.  424.  Our  own  courts  recognize  a  distinc- 
tion between  the  establishment  of  a  grade 
and  the  change  of  an  established  grade,  as 
see  Davis  v.  Missouri  Pac.  Ry.  Co.,  119  Mo. 
180,  24  S.  W.  777,  41  Am.  St  Rep.  648;  Hick- 
man V.  City  of  Kansas,  120  Mo.  110,  26  S.  W. 
225,  23  L.  R.  A.  658,  41  Am.  St  Rep.  684; 
Spencer  v.  Metropolitan  St  Ry.  Co.,  120  Mo. 
164,  23  S.  W.  126,  22  L.  R.  A.  668;  Cole  v. 
City  of  St  Louis,  132  Mo.  633,  34  S.  W. 
469;  Fuess  v.  Kansas  City  et  al.,  191  Mo. 
692,  90  S.  W.  1029 ;  Qulnn  v.  City  of  Colum- 
bia, 152  Mo.  App.  611,  133  S.  W.  663. 

In  the  case  at  bar  It  does  not  appear  that 
prior  to  the  enactment  of  the  ordinances  here- 
in referred  to,  there  had'  ever  been  a  legally  ' 
established  grade  for  Maple  avenue  or  the 
sidewalk  adjoining  it. 

There  was  evidence  introduced  at  the  trial 
of  this  case  tending  to  show  what  the  actual 
grades  of  Maple  avenue  and  of  its  sidewalk 
had  been  prior  to  the  passage  of  the  ordi- 
nances referred  to,  but  whether  those  were 
legally,  lawfully  established  grades  or  natu- 
ral grades  as  to  either  the  street  or  the  side- 
walk, does  not  appear  by  any  probative  evi- 
dence in  the  case;  and  the  ordinances  offered 
and  admitted,  on  their  face,  established  a 
grade  as  if  none  had  been  before  then  es- 
tablished. 

We  hold  that  the  ordinances  offered  and 
Introduced  did  not  sustain  the  averment  that 
by  them  the  grade  had  been  changed. 

[4]  We 'cannot  sustain  the  contention  of  the 
learned  counsel  for  appellant,  that  the  Judg- 
ment of  the  circuit  court  should  be  reversed 
without  remanding  the  cause.  The  ends  of 
Justice  and  the  prD|>er  conduct  of  a  trial  re- 
quire that  plaintiff  be  given  an  opportunity 
to  amend,  if  she  is  so  advised,  and  to  make 
her  allegations  and  proof  harmonize. 

We  do  not  think  it  necessary  to  pass  («  the 
other  errors  assigned,  either  as  to  the  ques- 
tion of  estoppel,  or  the  amount  of  the  verdict 
or  the  admission  of  evidence,  other  than  here 

Digitized 


624 


IBO  SOUTHWESTERN  REPOBTBB 


(Mo. 


noted,  as  on  a  new  trial  none  of  tliese  ques- 
tions may  arise  In  their  present  form. 

[5]  We  add  tbis,  however,  that  we  see  no 
error  in  the  introduction,  assuming  that  prop- 
er amendments  have  been  made  In  the  peti- 
tion, to  other  ordinances  relative  to  the  doing 
of  the  work,  which  ordinances  were  not  in 
terms  pleaded.  These  other  ordinances  were 
admissible,  amendments  being  made  to  the 
petition,  as  they  relate  to  what  was  done  to- 
ward the  construction  of  the  sidewalk,  snch 
as  material  and  the  like,  the  letting  of  the 
contract  for  the  work,  etc.  They  were  Intro- 
duced, as  we  imderstand,  for  the  purpose  of 
showing  the  fact  that  the  work  had  been  done 
by  authority  of  the  city,  on  the  sidewalk  as 
lowered;  while  in  themselves  they  give  no 
right  of  action,  they  were  admissible  in  evi- 
dence for  that  purpose  and  it  was  not  neces- 
sary to  plead  them  specifically. 

It  follows  also  from  what  we  have  said, 
that  the  Instruction  given  by  the  court  at  the 
instance  of  plaintiff,  in  that  it  was  founded 
on  ordinances  establishing  the  grade  of  the 
street  and  sidewalk,  was  erroneous. 

The  Judgment  of  the  circuit  court  is  revers- 
ed and  the  cause  remanded. 

AT.T.F.N,  J.,  concurs  in  the  result. 


MARKOW  V.  GROSS-O'REILLY  CHANDE- 
LIER CO.    (No.  14467.) 

(St.  Louis  Cionrt  of  Appeals.     Missouri.     Dec. 
8Q,  1916.) 

1.  Mastbb  and  Servant  ®=>189(2)— Injttbies 
TO  Sekvakt— Fellow  Skbvants. 

That  plaintiCs  fellow  servant  had  authority 
to  give  directions  to  workmen  as  to  what  work 
should  first  be  done  and  bad  control  over  a  can 
in  which  alcohol  was  kept,  with  authority  to 
have  it  repaired  when  needed,  was  sufficient  to 
constitute  him  the  defendant's  representative, 
and  defendant  is  charged  with  the  fellow  serv- 
ant's negligence  in  ordering  plaintiff  to  solder 
the  can,  which  the  fellow  servant  knew  contain- 
ed alcohol. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  Si  437,  489-444;  Dec.  Dig. 
<Ss>189(2).] 

2.  Masteb  and  Sebvant  <g=»185(23)  —  Ikju- 
BiES  TO  Sebvant— Dangebous  Agency. 

Where  the  master  in  the  prosecution  of  his 
business  keeps  a  dangerous  substance  where  em- 
ployes are  required  to  work,  the  careless  or  im- 
proper handling  of  which  would  affect  the  safety 
of  his  servants  while  engaged  in  their  ordinary 
duties,  his  duty  with  respect  to  the  custody  and 
control  thereof  is  nondelegable  in  its  nature, 
and  hence  cannot  be  shifted  to  servants  in  his 
employ. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (3ent  Dig.  {  412;  Dec.  Dig.  «=> 
185(23).] 

3.  Masteb  and  Servant  «=»289(22)  —  Injtt- 
BiES  TO  Sebvant — Question  fob  Jubt. 

In  a  servant's  action  for  injuries,  whether 
plaintiff  was  negligent  in  failing  to  exercise  ordi- 
nary care  to  discover  the  presence  of  alcohcd  in 
a  can  placed  before  him  by  a  fellow  servant. 


standing  in  the  relation  of  vice  principal,  to  be 
soldered,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1118;  Dec  Dig,  «=» 
289(22).] 

4.  Appeal,  and  Ebbob  €=3927(5)- Review— 
Demubbeb  to  the  Evidence. 

On  appeal  from  defendant's  demurrer  to  the 
evidence,  for  the  pnrpoae  of  tiie  demurrer,  the 
evidence  is  to  be  viewed  in  the  light  most  favor- 
able to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  8748 ;   Dec.  Dig.  «=»927(5).] 

5.  Masteb  and  Sebvant  «=»296(8)— Injubies 
TO  Sebvant— iNSTBTJOTioNB. 

In  a  servant's  action  for  injuries,  an  instrnc- 
tion  that,  if  the  plaintiff  knew  that  a  can,  giv- 
en him  to  be  soldered,  was  used  to  hold  wood  , 
alcohol,  and  that  plamtifF  knew,  or  with  the 
exercise  of  ordinary  care  might  have  known, 
that  the  can  contained  wood  alcohol,  and  that  be 
knew  that  wood  alcohol  was  a  highly  dangerous 
explosive,  and  that  he  attempted  to  solder  the 
can  while  it  so  contained  alcohol,  causing  it  to 
explode  and  injure  him,  he  could  not  recover 
directed  a  verdict  for  defendant  only  upon  a  find- 
ing that  plaintiff  knew,  or  by  the  exercise  of 
ordinary  core  might  have  known,  that  the  can 
contained  wood  alcoboL 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  1185;  Dec.  Dig.  «=> 
296(8).] 

6.  Appeal  and  Bbbob  «=»237(2)  —  Objec- 
tions IN  LowEB  CouBiv- Motion  to  Stbike. 

In  a  servant's  action  for  injuries  caosed  by 
the  explosion  of  a  can  containing  alcohol  which 
the  plaintiff  was  soldering,  where  plaintiff  testi- 
fied, over  objection,  to  statements  alleged  to 
have  been  made  by  a  fellow  servant,  who  had 
ordered  him  to  repair  the  can  while  they  both 
were  working  for  defendant,  and  on  cross-exam- 
ination plaintiff  testified  that  the  statements 
were  made  two  weeks  or  more  after  the  accident, 
but  defendant  did  not  then  move  to  strike  out 
the  testimony  given  in  direct  examination,  as  it 
appeared  competent  when  given  for  the  purpose 
for  which  it  was  received,  defendant  is  not  in 
a  position  to  complain  on  appeal. 

[IM.  Note.— For  other  cases,  see  Appeal  and 
E}rror,  Dec.  Dig.  <8=s>237(2);  Trial.  Gait.  Dig. 
S  235.] 

Appeal  from  St  Louis  Circuit  Court,  Geo. 
C.  Hitchcock,  Judge. 
"Not  to  be  officially  published." 
Action  by  Harry  Markow  against  the 
Gross-O'Reilly  Chandelier  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afllrmed. 

J.  P.  McCammon,  of  St  Louis,  and  R.  U. 
Sbeppard,  of  JopUn,  for  appellant  Fannt- 
leroy,  Cullen  &  Hay,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  suffered  by 
plaintiff  while  in  the  employ  of  the  defendant 
company  as  its  servant  alleged  to  have  been 
occasioned  by  the  negligence  of  defendant 
The  trial,  before  the  court  and  a  Jury,  result- 
ed in  a  verdict  and  judgment  for  plaintiff, 
and  the  defendant  prosecutes  the  appeal. 

On  March  17,  1913,  the  defendant  was  en- 
gaged in  manufacturing  lighting  fixtures  Is 
the  city  of  St  Louis,  where  it  maintained  a 
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foctory  or  sbop.  PlalotlS  was  a  "solderer 
and  fitter"  In  defendant's  employ,  and  in  per< 
forming  his  duties  used  a  soldering  Iron,  the 
point  of  which  was  heated  by  an  aleohol  blow 
torch  furnished  by  defendant  In  the  room  In 
which  be  worked,  where  were  a  number  of  oth- 
er workmen  engaged  tn  similar  work,  the  de- 
fendant  kept  beneath  a  bench  a  can  containing 
alcohol,  from  which  the  workmen  In  the  room 
obtained  alcohol  from  time  to  time  for  use  In 
their  blow  torches.  There  Is  evidence  for 
plaintiff  that  two  cans  were  kept  under  the 
bench  m^itloned,  one  of  them  ordinarily  be- 
iag  empty.  Defendant's  main  supply  of  al- 
cohol was  kept  in  a  tank  in  the  basement  of 
the  building,  under  lock  and  key. 

One  Clarence  Sinot,  a  young  man  in  de- 
fendant's «nploy,  who  acted  as  timekeeper 
and  also  performed  certain  other  dudes,  was 
Intrusted  by  defendant  with  control  over  de- 
fendant's supply  of  alcohol.  He  carried  the 
key  to'  the  tank  In  the  basement,  and  was 
diarged  with  the  duty  of  keeping  on  hand  a 
supply  of  alcohol  in  a  can  In  the  room  in 
which  plalntltr  worked.  He  testified  that  It 
was  also  his  duty  to  keep  such  can  in  repair, 
and  to  keep  "the  alcohol  out  of  the  way  of 
the  men  In  their  work;  •  •  •  keep  It  from 
being  exposed  to  the  heat  of  the  men  who 
were  working  there."  There  Is  considerable 
testimony  In  the  record  relative  to  the  other 
duties  performed  by  Finot  It  appears  that 
he  acted  as  a  messenger  for  defendant's  gen- 
eral foreman  In  conveying  and  delivering  to 
the  workmen  the  foreman's  orders,  and  that 
he  bought  material  for  the  workmen  to  work 
upon,  or  parts  to  t>e  assembled.  Plaintiff  tes- 
tified that  Finot  would  frequently  tell  him 
and  other  workmen  what  work  was  first  to  be 
done,  but  that  he  never  gave  plaintiff  any  di- 
rections as  to  the  manner  In  which  plaintiff 
should  do  his  work;  that  If  plaintiff  wanted 
any  "parts"  he  would  direct  Finot  to  bring 
them;  that  Finot  "assisted"  all  of  the  men 
who  were  assembling  the  fixtures ;  and  that 
they  would  frequently  give  directions  or  "or- 
ders" to  blm  as  to  what  was  needed. 

The  evidence  discloses  that  on  the  day 
above  mentioned,  while  plaintiff  was  at  work 
at  his  bench  with  bis  blow  torch  and  solder- 
ing outfit,  Finot  came  to  him  with  the  can— 
or  one  of  the  cans — in  which  alcohol  was 
kept  In  the  room,  as  above  mentioned,  placed 
this  can  on  the  bench  before  plaintiff,  and 
told  him  to  solder  a  tip  on  the  spout  thereof. 
Plaintiff's  testimony  is  to  the  effect  that  Fi- 
not placed  the  can  before  him  in  a  position 
ready  for  plaintiff  to  do  the  necessary  work 
thereon  without  in  any  wise  moving  the  con, 
and  tliat  he  at  once  turned  from  the  other 
work  In  which  be  was  engaged  and  proceeded 
to  carry  out  Flnot's  direction.  The  can  in 
fact  contained  a  quantity  of  alcohol,  which 
was  Ignited  from  the  heat  of  plaintiff's  blow 
torch,  causing  the  can  to  explode,  and  plain- 
tiff was  thereby  seveiuly  burned  and  serious- 
ly Injured.  Flnot's  tesUmony  Is  to  tb"  effect 
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that  when  he  thus  placed  the  can  before 
plaintiff  he  asked  plaintiff  whether  or  not  it 
would  explode,  thus  indicating  that  It  con- 
tained alcohol;  but  this  plaintiff  denies. 

[1]  The  first  asslgiuueat  of  error  pertalQS 
to  the  action  of  the  trial  court  In  overruling 
the  demurrer  to  the  evidence  Interposed  by 
the  defendant  It  is  argued  that  the  demur- 
rer should  have  been  sustained  for  the  reason 
that  plaintiff  and  Finot  were  fellow  servants, 
and  that  consequently  defendant  is  not  liable 
for  Flnot's  negligence,  if  any,  in  placing  the 
can  upon  plaintiff's  work  bench  for  work  to 
be  done  thereon  by  a  blow  torch  when  it  con- 
tained alcohoL  As  to  this  it  may  be  said  that 
the  evidence  adduced,  to  the  effect  that  the 
defendant  conferred  upon  Finot  authority  to 
give  directions  to  the  workmen  as  to  what 
work  should  first  be  done,  coupled  with  the 
control  given  him  over  this  can  and  the  au- 
thority to  have  the  same  repaired  when  need- 
ed, would  appear  to  be  sufficient  to  constitute 
him  the  master's  representative  with  respect 
to  the  doing  of  the  particular  vrork  which  he 
directed  plaintiff  to  do  at  the  time  in  ques- 
tion. "It  is  ruled  that  they  are  fellow  serv- 
ants who,  under  the  direction  and  manage- 
ment of  the  master  himself,  or  by  some  serv- 
ant placed  by  the  letter  over  them,  are  engag- 
ed In  the  prosecution  of  the  same  common 
work,  and  without  any  dependence  upon  or 
relatlim  to  each  other  except  as  colaborers 
without  rank,  and  that  he  Is  a  vice  principal 
who  is  intrusted  by  the  master  with  power 
to  superintend,  direct,  or  control  the  work- 
man in  his  work,  and  that  for  negligence  In 
such  superintendence,  direction,  or  control, 
the  master  is  liable."  See  Burkard  v.  Rope 
Co.,  217  Mo.  loa  cit  482,  117  S.  W.  41,  and 
authorities  there  cited.  Though  Finot  and 
plaintiff  may  have  l>een  fellow  servants  with 
respect  to  some,  or  indeed  many,  of  the  duties 
performed  by  them,  respectively,  it  appears 
that  Finot  was  possessed  of  such  apparent 
authority  to  direct  or  control  plaintiff  as  to 
make  It  obligatory  upcm  plaintiff  to  obey  an 
order  or  direction  of  the  character  in  ques- 
tion. And,  this  being  true,  defendant  is 
chargeable  with  the  negligent  order  or  direc- 
tion given  plaintiff  to  solder  a  tip  upon  the 
spout  of  this  can  which,  as  Finot  knew,  con- 
tained alcohol,  a  "highly  dangerous  explo- 
sive." 

The  "dual  capacity"  doctrine  is  firmly  im- 
planted in  our  law  of  master  and  servant 
See  Radtke  v.  Basket  &  Box  Co.,  229  Mo.  loc 
dt  23,  129  S.  W.  508;  Fogarty  v.  Transfer 
Co.,  180  Mo.  490,  79  8.  W.  664,  1  Ann.  Cas. 
136;  Bane  t.  Irwin,  172  Mo.  307,  72  S.  W. 
522;  Bleu  v.  Transit  Co.,  108  Mo.  App.  899, 
83  S.  W.  986;  Mclntyre  v.  Tebbetts,  140  Mo. 
App.  116, 120  S.  W.  621 ;  English  v.  Rand  Shoe 
Co.,  145  Mo.  App.  439,  122  S.  W.  747;  Mwts 
V.  Rope  Co.,  174  Mo.  App.  94,  166  S.  W.  807. 
And  it  is  well  established  in  this  state  that 
it  is  the  character  of  the  act  on  the  part  of  a 
servant  occupying  such  dual  capacity,  and 


626 


190  SOUrHW]38TEBN  BBPORTBB 


(Ha 


not  the  rank  of  the  serrant,  which  must  de- 
termine the  question  of  liability  or  nonliabil- 
ity of  the  master  for  the  servant's  negligence 
in  a  particular  Instance.  See  Rlgsby  v.  Oil 
Well  Supply  Co.,  116  Mo.  App.  loc.  dt.  314, 
01  S.  W.  460;  English  ▼.  Shoe  Co.,  supra, 
and  cases  cited;  Mertz  t.  Rope  Co.,  supra. 

Under  the  evidence  adduced  the  act  of 
Flnot  here  in  question,  in  directing  plaintiff 
to  solder  a  tip  on  this  can,  appears  to  have 
been  of  such  character  as  to  fall  within  the 
scope  of  his  duties  in  the  capacity  of  a  vice 
principal  or  representative  of  the  master, 
making  his  negligence  in  the  performance 
thereof  the  master's  negligence. 

[2]  Furthermore,  it  appears  beyond  doiibt 
that  defendant  intrusted  Flnot  with  the  ex- 
clusive control  over  both  the  tank  of  alcohol 
in  the  basement  and  that  kept  in  a  can,  or 
cans,  in  the  room  in  which  plaintiff  worked. 
According  to  his  ovni  testimony  it  was  his 
duty,  among  other  things,  to  keep  the  can 
containing  alcohol- "out  of  the  way  of  the 
men  in'  their  work ;  •  •  *  keep  it  from 
being  exposed  to  the  heat  of  the  men  who 
were  working  there."  That  alcohol  is  "a 
highly  dangerous  explosive"  is  admitted  by 
defendant's  answer.  The  fact  that  the  work- 
men doing  such  work  as  was  plaintiff  were 
using  blow  torches,  developing  intense  heat, 
rendered  It  necessary  to  keep  defendant's 
supply  of  alcohol  in  the  room  away  from  the 
heat  of  such  torches  when  they  were  In  use; 
and  this  duty  defendant  undertook  to  dele- 
gate to  Flnot  It  has  been  held,  and  cor- 
rectly we  believe,  that  where  the  master  in 
the  prosecution  of  his  business  keeps  about 
the  premises  where  employ^  are  required  to 
work  a  dangerous  substance  of  this  charac- 
ter, the  careless  or  improper  handling  of 
which  will  affect  the  safety  of  his  servants 
while  engaged  in  their  ordinary  dnties,  the 
law  casts  upon  him  a  duty  with  respect  to 
the  custody  and  control  thereof  which  is  non- 
delegable in  its  nature,  and  hence  cannot  be 
shifted  to  a  servant  in  his  employ.  See 
Rush  V.  Spokane  Falls  *  N.  Ry.  Co.,  23 
Wash.  601,  63  Pac.  500 ;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  168  Ky.  301,  164  8.  W.  971. 
We  need  not  here  rest  our  ruling  upon  this 
ground,  however,  in  view  of  what  we  have 
said  above. 

[3]  It  is  also  earnestly  insisted  that  the 
evidence  convicts  plaintiff  of  contributory 
negligence  as  a  matter  of  law,  and  that  for 
this  reason  defendant's  demurrer  to  the  evi- 
dence should  have  been  sustained.  To  this 
we  cannot  assent.  It  is  true,  as  appellant 
says,  that,  granting  that  plaintiff  was  not 
warned  as  to  the  contents  of  the  can,  he 
knew  that  it  was  a  can  used  for  alcohol,  and 
plaintiff,  as  he  admitted,  could  have  discov- 
ered the  presence  of  the  alcohol  therein  by 
picking  up  the  same  and  shaking  it;  and 
this  he  did  not  do.  However,  the  can  was 
placed  before  plaintiff,  according  to  his  tes- 
timony. In  the  predae  way  in  which  It  was 


necessary  to  place  It  In  order  for  him  to 
work  upon  It  as  directed,  no  handling  or 
moving  thereof  being  necessary.  To  convict 
plaintiff  of  negligence  as  a  matter  of  law. 
we  must  be  prepared  to  say  that  It  conclu- 
sively appears,  leaving  no  possible  room  for 
reasonable  minds  to  differ  on  the  subject, 
that  no  reas<»ably  prudent  man,  under  the 
circumstances,  would  have  proceeded  to 
work  upon  the  can  without  moving  or  shak- 
ing it  in  order  to  ascertain  whether  or  not  It 
contained  alc<A(d.  This,  we  think,  we  would 
not  be  Justified  in  declajring.  We  are  of  the 
opinion  that  the  question  of  plaintiff's  neg- 
ligence was  a  matter  to  be  referred  to  the 
Jury  to  pass  Judgment  thereon;  that  the  Jury 
might  reasonably  and  properly  And  that 
plaintiff  was  Justified  In  relying  upon  the 
presumption  that  Flnot  would  not  negligent- 
ly place  before  his  blow  totdi  a  can  contain- 
ing a  highly  explosive  substance. 

[4]  The  evidence  is  to  be  viewed  In  the  light 
most  favorable  to  plaintiff  for  the  purpose  of 
the  demurrer,  and,  so  viewing  it,  we  must 
proceed  upon  the  assumption  that  plaintiff 
did  not  know  that  the  can  contained  alcohol 
at  the  time  in  question ;  that  there  were  two 
cans  kept  under  the  bench  mentioned,  one  or- 
dinarily being  empty;  and  that  Flnot  placed 
one  of  these  cans  upon  plaintiff's  bench  In 
precisely  the  proper  position  for  plaintiff  to 
work  upon  as  directed.  Assuming  the  truth 
of  these  matters,  if  plaintiff  was  negligent, 
it  was  in  failng  to  exercise  ordinary  care  to 
discover  the  presence  of  alcohol  in  the  can; 
and,  under  the  circumstances,  it  would  hare 
been  error,  in  our  opinion,  for  the  trial  court 
to  have  taken  the  case  from  the  Jury  on  the 
ground  that  plaintiff's  negligence  appeared 
as  a  matter  of  law. 

We  think  that  the  demurrer  was  well 
ruled. 

[5]  At  defendant's  request  the  court  in- 
structed the  Jury  that,  if  plaintiff  knew  that 
the  can  was  used  to  hold  wood  alcohol,  and 
"that  plaintiff  knew,  or  with  the  exercise  of 
ordinary  care  might  have  known,  that  said 
can  contained  wood  alcohol,  and  that  plain- 
tiff knew  that  wood  alcohol  was  a  highly 
dangerous  explosive,"  and  that  plaintiff  at- 
tempted to  solder  a  tip  upon  the  can  while 
it  so  contained  alcohol,  causing  it  to  explode 
and  injure  him,  then  he  could  not  recover. 
Appellant  says  that  "every  fact  which  this 
instruction  required  the  Jury  to  find  was  ad- 
mitted to  be  true  by  the  plaintiff,"  wherefore 
it  Is  evident  that  the  case  should  not  have  been 
submitted  to  the  Jury  at  all.  But  this  in- 
struction directs  a  verdict  for  plaintiff  only 
upon  a  finding  that  plaintiff  "knew,  or  by 
the  exercise  of  ordinary  care  might  have 
known,"  that  the  can  contained  alcohol.  Ac- 
cording to  his  testimony  he  did  not  know 
that  fact;  and  it  was  for  the  Jury  to  say 
whether  or  not  he  exercised  ordinary  care  to 
discover  It. 

[6]  Another  assignment  of  error  pertains 
to  the  rating  at  the  trial  court  In  admitting 
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certain  teetlxa&iiy.  Darias  the  oonne-of  bis 
direct  esiamlnatlOD,  plaintiff  testified  to  cer- 
tain atatemeDtB  of  Sinot,  made,  as  plaintiff 
said,  wbUe  plaintiff  and  Finot  were,  working 
for  defendant  This  testimony  was  admit- 
ted, over  defendant'8  objections,  to  show  Fl- 
not'g  knowledge  of  tbs  explosive  cliaracter 
of  «lc<ribKd:  and  It  In  fact  tended  to  show  the 
same.  On  cross-examination  of  plaintiff,  de- 
fendant's counsel  ellcted  from  him  testimony 
to  the  effect  that  the  statement  said  to  hare 
been  made  by  Finot,  as  abore  stated,  was 
made  two  weeks  or  more  after  the  accident, 
while  plaintiff  was  confined  in  a  hospital. 
Defendant,  however,  did  not  then  move  to 
strike  out  pltdntlff's  said  testimony,  given  on 
direct  examination ;  and,  as  It  appeared  com- 
petent, when  given,  for  the  purpose  for 
which  It  was  xeoelved,  defendant  is  not  now 
Id  a  position  to  complain  of  the  court's  rul- 
ing. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  is  accordingly  af- 
firmed. 

REYNOLDS,  P.  J.,  and  THOMPSON,  J., 

concur. 


ST.  LOUIS  OARBONATINO  ft  MFG.  CO.  T. 
LOBVENHART.     (No.  14470.) 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
80,  1916.) 

1.  Saias  «=3i24— Rescission— Tender. 

The  tender  of  the  property  by  the  buyer  to 
the  seller  in  the  answer  in  an  action  to  recover 
the  price  is  not  snfficiettt  since  until  there  ia  a 
tendei' there  can  .be  no  cause  of  action  or  de- 
fense founded  on  rescission. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Die.  fS  303-312;   Dec.  Difr.  «=»124.] 

2.  SAI.E8  «=»121— Rescission— Waiveb. 

Where  the  buyer  of  showcases  told  the  Mil- 
er  that  the  work  was  unsatisfactory  and  order- 
ed him  to  take  them  back,  his  action  in  re- 
tainioK  the  showcases  and  usini;  them  as  his 
own  until  the  brinitinK  of  an  action  to  recover 
the  price  waived  all  rights  to  rescind  the  con- 
tract derived  from  his  tender. 

[E^d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  iS  290-301;  Dec  Dig.  •8=»121.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Basslenr,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  St  Louis  Carbonating  & 
Manafactorlng  Company  against  Jacob  H. 
Loevenhart  From  a  Judgment  of  the  cir- 
cuit court  for  plaintiff  on  appeal  from  a  Judg- 
ment of  the  Justice's  court  for  plaintiff  and 
from  the  overmllng  of  a  motion  for  a  new 
trial,  defendant  appeals.     Affirmed. 

Albert  C.  Davis  and  Chester  H.  Krum, 
both  of  St  Louis,  for  appellant  Davis 
Biggs,  of  St  Louis,  for  respondent 

REYNOLDS.  P.  J.  Action  by  plaintiff,  a 
(orporatlon,  against  the  defendant  to  recover 
the  price  of  certain  show  cases  manufactured 
for  and  sold  to  defendant  by  plaintiff  on  an 


agreed  price.  The  oonbact  was  In  tbe  sbape 
of  letters  exchanged  between  jdalntiff  and 
architects  acting  as  agents  fior  defendant 
Plaintiff's  letter  to  the  ardiltects  was  to  tbs 
effect  that  it  proposed  to  tunlsb  sbow  caass 
aocordlng  to  the  specifications  of  the  archi- 
tects "for  the  sum  of  $676,  and  show  case 
tables  as  per  your  specifications,  for  the  sum 
of  $1,145,"  25  per  cent  cash  when  the  pro- 
posal was  accepted  and  the  balance  when  the 
fixtures  were  delivered  and  set  up  ready  for 
use.  The  architects  acknowledged  the  receipt 
of  the  letter,  accepting  the  proposal  as  to  the 
show  cases,  specifying  that  they  were  to  be 
completed  on  or  before  the  1st  of  September, 
1912.  There  was  some  delay  in  the  comple- 
tion and  Installation  of  the  show  cases  and 
they  were  not  set  up  until  some  little  time 
afterwards,  but  no  point  U  made  on  this  de- 
lay. 

The  actim  was  originally  commenced  be- 
fore a  Justice  of  the  peace  by  plaintiff  filing 
a  statement  setting  out  the  contract  Ac- 
knowledging the  receipt  of  the  25  per  cent 
paid,  averring  that  the  show  cases  had  been 
famished  by  plaintiff  to  defendant  and  set 
up  complete  and  ready  for  use,  and  claiming 
there  was  a  balance  of  $506;  $6  of  this  was 
waived  and  Judgment  was  asked  for  $500. 

To  this  statement  the  defendant  answered, 
alleging  that  plaintiff  had  failed  and  neg- 
lected and  refused  to  famish  to  and  set  ap 
for  defendant  show  cases  asin  the  petition 
described,  according  to  the  contract  and 
plans  and  specifications  furnished  plaintiff 
by  the  defendant  and  that  as  famished  by 
plaintiff  the  show  cases  are  defective,  and 
are  not  put  together  In  proper  manner ;  that 
there  are  large  cracks  In  the  Joints,  etc.,  and 
they  are  of  no  value  and  are  not  made  in  a 
first-class  manner,  nor  are  they  satisfactory 
to  the  defendant  as  contracted  by  plaintiff, 
and  defendant  In  his  answer,  tenders  them  to 
plaintiff.  Defendant  furthermore  set  up  a 
connterclaim,  but  as  no  point  Is  made  before 
us  on  the  finding  of  the  court  against  defend- 
ant on  his  coimterclalm,  it  Is  unnecessary  to 
notice  It  farther. 

The  Justice  found  in  favor  of  plaintiff  and 
defendant  giving  an  appeal  bond,  appealed 
to  the  circuit  court  There  the  case  was 
tried  before  the  court  without  a  Jury  and  re- 
sulted In  a  finding  for  plaintiff  in  the  amount 
claimed  and  Judgment  was  entered  against 
defendant  and  against  one  Samuel  Epstein, 
surety  on  the  appeal  bond.  Defendant  after 
interposing  a  motion  for  new  trial  and  hav- 
ing saved  his  exceptions  to  the  action  of  the 
court  In  overruling  that  and  in  giving  and  re- 
fusing Instructions,  has  duly  appealed  to  our 
court. 

If  we  were  to  pass  on  the  weight  of  the  ev- 
idence as  to  the  defects  in  the  show  cases 
complained  of  by  defendant,  we  would  be  in- 
clined to  say  that  the  weight  of  the  testimony 
was  In  favor  of  the  defendant's  contention. 
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but  it  appears  from  the  declarattons  of  law 
given  on  behalf  of  plalntUf  and  the  one  ask- 
ed by  defendant  but  refnsed  that  the  learn- 
ed trial  court  based  his  finding,  not  on  the 
question  of  the  defect  In  the  sbow  cases,  but 
on  the  ground  that  defendant  had  not  made 
and  maintained  a  tender  of  the  show  cases ; 
in  point  of  fact,  had  retained  them  In  his  ik>8- 
sesslon  and  In  use  down  to  the  date  of  the 
trial. 

The  president  of  the  plaintiff  emphatically 
denied  that  there  had  ever  been  any  tender 
back  of  the  show  cases.  The  only  evidence  on 
that  for  defendant  Is  that  given  by  defend- 
ant himself.  His  testimony  as  to  what  took 
place  between  himself  and  the  president  of 
the  plaintiff  company,  at  which  defendant 
'Claims  a  tender  was  made  by  him,  Is,  that 
this  officer  came  to  the  store  of  defendant  a 
day  or  so  after  the  show  cases  had  been  In- 
stalled and  told  defendant  that  he  had  come 
to  collect  his  bill.  Defendant  said  to  him, 
"Why,  yon  don't  consider  these  cases  finish- 
ed, do  you?"  To  which  the  representative  of 
plaintiff  answered,  "Certainly  they  are  fin- 
ished, and  I  want  my  money."  To  this  de- 
fendant said,  "The  Job  is  absolutely  unsatis- 
factory ;  the  cases  are  worthless  as  they  are ; 
If  that  Is  the  best  kind  of  Job  you  can  give 
me,  take  them  out  of  here."  Defendant  fur- 
ther testified  that  he  tried  to  talk  to  this 
president  of  plaintiff  but  that  he  became  very 
angry,  so  angry  that  defendant  could  not  talk 
to  him.  This  is  all  the  pretense  of  a  tender. 
There  Is  uncontroverted  evidence  that  the 
«how  cases  are  now  in  the  possession  and  use 
<yt  defendant  and  have  been  from  the  time  of 
the  installation  down  to  the  time  of  the  trial. 

[1]  The  tender  made  in  the  answer  is  fu- 
tUe.  Stnrgls  v.  Whlsler,  146  Mo.  App.  148, 
loc.  dt  155,  130  S.  W.  Ill,  and  cases  there 
cited. 

[2]  Under  this  state  of  the  evidence  the 
learned  trial  court  could  arrive  at  no  conclu- 
sion other  than  that  plaintiff  was  entitled  to 
recover. 

In  Faust  V.  Koers,  111  Mo.  App.  560,  loc 
<dt  564,  86  S.  W.  278,  279,  our  court  said: 

"It  Is  a  well-settled  rule  of  law  that  a  vendee 
of  personal  property,  who  has  been  defrauded 
In  a  sale  by  the  vendor,  may  tender  back  the 
property  and  rescind  the  contract,  bat  if  the 
vendor  refuses  to  rescind  and  the  vendee  there- 
after takes  and  uses  the  property  as  his  own, 
he  will  be  deemed  to  have  waived  all  right  de- 
rived from  his  tender." 

See,  also,  St.  Louis  Range  Co.  v.  Kline- 
Dmmmond  Mercantile  Co.,  120  Mo.  App.  438, 
86  S.  W.  1040. 

In  Sturgis  T.  Whlsler,  supra,  Judge  Ellison, 
speaking  for  the  Kansas  City  Court  of  Ap- 
peals, has  said  (146  Mo.  App.  loc.  dt.  154, 130 
S.  W.  112): 

"But  we  think  the  evidence  conclusively  fails 
to  establish  a  proposition  which,  in  this  state, 
is  the  foundation  of  the  rieht  of  rescission. 
That  is,  a  tender  of  the  property  back  to  the 
seller,  promptly  on  discoverinK  the  defect  which 
is  relied  upon  for  rescission,"  citing  many  cases  i 


The  same  rule  waa  announced  by  oar  court 
in  Koenig  v.  Tmaoott  Boat  Mfg.  Co.,  165  Mo. 
App.  686,  185  S.  W.  614.  It  la  tnw  that  In 
that  case,  as  well  as  tn  St.  Loula  Range  Co. 
V.  E^line-Drummond  Mercantile  Co.,  supra,  the 
remedies  open  to  the  seller  are  in  Judgment. 
But  the  rules  there  annonnced  as  to  the  rights 
and  duties  of  the  seller  are  appllcaUe,  in  a 
way,  to  the  defenses  of  the  buyer. 

In  Emery  v.  Boehmer  Shoe  Co»  167  Mo. 
App.  703,  loc.  ctt.  707,  151  S.  W.  174,  Judge 
Nortonl,  speaking  for  our  court,  says: 

"Defendant  had  sold  some  of  the  shoes  and 
made  no  effort  to  return  all  of  them  to  plain- 
tiffs. Indeed,  it  tendered  only  such  as  remained 
tmsold  in  its  srtore  at  the  time.  The  law  not 
only  requires  a  disafiSrmance  of  a  contract  of 
sale  at  the  earliest  practical  moment  after  dia- 
covery  of  the  defect,  but  a  return  of  all  that 
has  been  received  under  It  and  a  restoration  of 
the  vendor  to  the  condition  in  which  he  stood 
before  the  contract  waa  made." 

This  proposition  Is  too  well  established  In 
our  state  to  require  the  citation  of  further 
authorities.  The  cases  covering  it  will  be 
found  referred  to  In  the  few  cases  which 
we  have  here  dted. 

The  only  declaration  of  law  asked  by  the 
defendant  was  one  to  the  effect  that  If  the 
court  believed  from  all  the  evidence  that  In 
the  construction  of  the  show  cases  plaintiff 
agreed  to  construct  them  to  the  satisfaction 
of  defendant  or  his  agents,  the  architects, 
and  that  they  were  not  constructed  to  the  sat- 
isfaction of  either  defendant  or  his  archi- 
tects, and  that  defendant  gave  notice  to  plain- 
tiff, within  a  reasonable  time  after  defendant 
had  been  notified  by  plaintiff  that  the  work 
was  completed,  that  the  show  cases  were  not 
satisfactory  to  defendant  and  defendant 
would  not  accept  them,  then  the  verdict  will 
be  for  defendant  on  the  defendant's  cause  of 
action.  ThU  Instruction,  purporting  to  cover 
the  whole  case.  Ignored  the  very  essential 
and  material  element  of  the  retention  of  the 
show  cases  by  the  defendant;  In  fact  it  as- 
sumes that  the  offer  made  by  defendant  to 
plaintiff  with  respect  to  the  return  was  a 
sufficient  tender  and  rescission  of  the  con- 
tract That,  as  we  have  said,  is  not  the  law. 
The  declaration  was  properly  refused. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

ALLBK  and  THOMPSON,  JJ.,  concur. 


WESSBL  V.  WM.  WAMKB  ft  OO. 
(No.  1447&) 

(St  liOuia  Court  of  Appeals.    MiaaourL    Dee. 
80,  19ia) 

1.   COMPBOUIBB     AND     SETTLEMENT    4s»18(l) — 
U  E*B  CISSI O  IT 

Although  Rev.  St  1900.  |  1812,  providing 
that  when  a  release  is  pleaded  in  bar,  the  reply 
may  allege  facts  showing  fraud,  etc.,  in  its  pro- 
curement, changed  the  prior  rule  that  a  release 
can  only  be  set  aside  in  equity,  it  was  not  in- 
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tended  to  change  the  ralea  governing  readsdon 
of  c<»itTactB  of  settlement  for  fraud. 

[Ed.  Note. — ^For  other  cases,  see  Compromiae 
and  SetUement,  Cent.  Dig.  H  75-79;  Dec.  Dig. 
«=»18(1).] 

2.  RiXKASx    «=s>58— RESCisaiOH— TxNDEB    or 

CONSIDERATIOIl. 

In  wrvant'a  action  for  injaries,  where  re- 
lease is  pleaded  and  timely  objection  Is  made  by 
defendant  that  no  tender  back  of  the  considera- 
tion by  plaintiff  was  made,  and  it  appears  plnin- 
tifr  knew  the  nature  of  the  release  when  he 
signed  it,  the  serrant,  not  having  tendered  back 
the  consideration  received  with  interest,  must 
plead  and  prove  that  tender  was  not  made  be- 
cause it  wonld  have  been  useless,  or  some  other 
fact  showing  an  excuse  for  failure  to  tender. 

[E^.  Note. — For  other  cases,  see  Release,  Cent, 
!»«.  §  93 ;   Dec.  Dig.  «=>53.] 

Appeal  from  St.  Louis  Circuit  Court;  Bu- 
geme  McQuUlln,  Judge. 

Acti<m  by  L.  E.  Weasel  against  William 
Waltke  &  Co.  From  Judgment  for  plalntUC, 
defendant  appeals.   Beversed. 

Percy  Werner,  of  St.  Louis,  for  appellant 
Fish  &  Fish  and  Crlgler  &  Frank,  all  of  St 
Louis,  for  respondent 

THOMPSON,  J.  This  was  an  action  for 
personal  inlurles.  Plaintiff  secured  a  ver- 
dict and  Judgment  In  the  lower  court,  de- 
fendant filed  motion  for  new  trial,  whldi 
was  OTerruled,  and  It  appeals  to  this  court. 

On  tbe  24th  day  of  February,  1913,  plain- 
tiff vvas  in  tbe  employ  of  defendant  company, 
and  while  ascending  a  stairway  on  that  day 
was  injured  by  being  struck  on  tbe  head  by 
the  falling  of  a  trapdoor  wbicli  rested  on 
binges  and  was  suspended  over  the  stairway 
whldi  ran  from  the  basement  to  the  first 
floor  of  the  establishment  in  which  he  was 
employed.  He  was  knocked  to  the  floor  by 
tbe  do<»',  rendered  unconscious  for  some 
time,  was  removed  to  his  boarding  house  a 
few  blocks  away,  and  was  laid  up  about  five 
weeks.  At  the  end  of  March,  1913,  be  return- 
ed to  bis  former  employment  and  continued 
to  work  there  continually  until  the  latter 
part  of  July  or  the  first  part  of  August,  at 
which  time  he  left  the  employment  of  the  de- 
fendant after  some  difficulty  with  the  defend- 
ant's superintendent,  and  thereafter  upon  re- 
questing ja  recommendation  from  defend- 
ant's superintendent,  it  was  refused,  and  this 
suit  was  filed  on  the  8th  day  of  September, 
1913. 

The  evidence  tended  to  show  that  during 
the  summer  of  1912  the  defendant's  building 
In  which  a  soap  factory  was  conducted  was 
destroyed  by  fire  and  was  rebuilt  during  the 
fall,  and  was  not  entirely  completed  in  all 
its  details  on  February  24,  1913,  the  date  of 
this  accident  The  evidence  showed  that  tbe 
defendant  had  contracted  with  a  firm  by  the 
name  of  Mesker  Bros,  to  construct  and  In- 
stall an  iron  safety  and  trap  door  over  the 
stairway  in  question,  and  that  firm  did  con- 
struct tbe  door  and  install  it  in  position  by 
means  of  hinges  attached  to  the  floor  and . 


a  rope  and  weight  with  wUdi  it  was  raised 
and  lowered  over  the  trapdoor  through  which 
one  ascended  and  descended  in  tmssing  from 
one  floor  to  another.  At  the  time  of  tbe  ac- 
cident tbis  do<w  tAl  as  plaintiff  was  ascend- 
ing the  stairs  because  of  tbe  fact  that  the 
rope  which  held  it  suspended  over  the  stair- 
case broke.  This  rope  was  furnished  by 
Mesker  Bros.,  and  the  evidence  tended  to 
show  that  at  the  time  the  floor  fell  Mesker 
Bros,  had  not  entirely  completed  Its  work  for 
the  installation  of  said  trapdoor,  and  that  tbe 
work  had  not  been  accepted  or  paid  for  by 
defendant  company  at  tbe  time  of  the  acci- 
dent Plaintiff  was  paid  his  wages  during 
the  time  he  was  unable  to  work,  and  his  doc- 
tor bUl  was  also  paid. 

Tbe  petition  claims  damages  from  the  de- 
fendant for  tbe  injuries  sustained  by  tbe 
falling  of  the  door  upon  the  plaintiff's  head. 
The  defendant's  answer  consisted  first  of  a 
general  denial  of  liability,  and  second  it  sets 
forth  a  covenant  not  to  sue,  signed  and  ac- 
knowledged by  the  plaintiff,  wherein  for  a 
consideration  of  $16  the  plaintiff  agreed  not 
to  bring  suit  against  this  defendant  This 
covenant  not  to  sue  was  signed  on  the  28th 
day  of  February,  1913,  under  circumstances 
which  will  be  detailed  hereinafter.  The 
plaintiff's  reply  to  tbe  answer  was  as  follows: 

"Comes  now  the  plaintiff  in  the  above-entitled 
cause,  and  for  his  rnply  to  defendant's  answer 
states  that  within  a  few  days  after  he  was  in- 
jured, as  set  out  in  his  petition,  and  while  he 
confined  to  his  room  on  account  of  the  said  in- 
juries, and  while  he  was  in  no  condition  of  body 
and  mind  to  make  any  contract  or  to  realize 
what  he  was  d(^ng,  and  while  he  was  suffering 
great  physical  pain,  and  mental  anguish,  he  was 
visited  by  a  man  who  said  be  was  tbe  attorney 
representing  Wm.  Waltke  &  Co.,  tbe  present 
defendant  Plaintiff  further  states  that  this 
man  told  him  that  he  had  no  cause  of  action 
against  Wm.  Waltke  &  Co.,  but  that  plaintiff 
did  have  a  good  cause  of  action  against  the 
company  that  constructed  tbe  said  trapdoor 
which  caused  the  injury,  and  that  as  plaintiff 
had  no  cause  of  action  against  Wm.  Waltke  & 
Co.,  this  man  told  the  plaintiff  that  he  would 
give  him  some  money  for  medicine  and  other 
expenses  nntil  he  could  get  well,  and  that  then 
the  plaintiff  could  sue  the  aforesaid  oonstmc- 
tion  company  for  damages  for  the  injuries  re- 
ceived b^  him.  Plaintiff  states  that  he  did  not 
know  this  man  and  had  never  seen  him  before, 
and  did  not  realize  what  he  was  doing,  and 
that  this  man  handed  him  fifteen  ($15.00)  dol- 
lars and  got  him  to  sign  some  paper,  but  did  not 
read  the  same  to  him,  nor  was  plaintiff  permit- 
ted to  read  the  same  if  he  had  been  able  to  do 
80,  nor  did  he  leave  plaintiff  a  copy  of  said 
paper.  Plaintiff  further  states  that  tbe  paper 
which  he  signed  may  be  the  one  that  the  de- 
fendant mentions  and  sets  up  in  its  answer,  but 
of  this  plaintiff  is  not  fully  advised  for  the  rea- 
son that  no  copy  of  said  paper  was  left  with 
him,  and  he  has  not  seen  the  said  paper;  it 
not  having  been  filed  with  the  said  answer  in 
this  cause.  Plaintiff  further  states  that  he 
signed  the  said  paper  relying  on  the  statements 
of  the  aforesaid  attorney,  as  far  as  he  was  able 
to  realize  its  meaning,  and  believing  that  the 
said  statements  were  true,  as  represented  by  the 
said  attorney,  but  that  the  said  statements  made 
by  the  said  attorney  were  false  and  fraudulent, 
and  were  known  to  be  such  by  the  said  attor- 
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nejr  at  the  time  tltat  he  made  them,  and  that 
they  were  made  by  the  eaid  attorney  when  this 
plaintiff  was  in  no  condition  of  bodj;  and  mind 
to  contract  in  regard  to  his  aforesaid  injaries, 
and  that  this  fact  was  well  known  to  this  at- 
torney, and  that  his  said  signature  waa  obtain- 
ed to  the  said  instrument  by  false  .and  fraudu- 
lent statements  and  representations,  made  by  an 
attorney  skilled  in  his  profession,  and  who  knew 
at  the  time  that  he  was  taking  advantage  of 
this  i>laintiff,  whom  he  knew  to  be  racked  by 
suffering  and  pain  and  to  be  in  no  condition  to 
make  a  contract  at  that  time  relative  to  his  in- 
juries. Plaintiff  further  states  that  the  alleged 
covenant  not  to  sue,  now  supposed  to  be  set 
forth  in  the  defendant's  answer,  was  wholly 
without  any  consideration;  was  obtained  by 
false  and  fraudulent  statements  and  representa- 
tions made  by  the  attorney  for  defendants,  as 
above  set  forth ;  and  that  said  instrument  was 
executed  without  any  consideration,  and  is  there- 
fore absolutely  null  and  void.  Plaintiff  further 
states  that  he  stands  ready  now  and  has  always 
been  willing  to  refund  to  the  said  defendants  the 
sum  of  fifteen  (flS.OO)  dollars,  which  it  is  al- 
leged was  given  to  him,  and  he  herein  a^ea 
that  the  same  may  be  deducted  from  any  judg- 
ment or  finding  in  his  favor,  if  any.  Wherefore, 
plaintiff  prays  that  the  said  alleged  covenant 
not  to  sue,  set  forth  in  defendant's  answer,  be- 
ing without  consideration,  may  be  held  for 
naught,  and  let  aside,  and  that  all  of  defend- 
ant's answer  except  paragraph  1  thereof  be  set 
aside  and  constitute  no  defense,  and  that  he  may 
have  judgment  as  prayed  for  in  liia  petition." 

It  appears  from  the  evidence  that  on  the 
28th  day  of  February,  1913,  a  young  lawyer 
representing  the  defendant  company  went  to 
the  boarding  place  of  plaintiff,  together  with 
the  doctor  who  was  treating  the  plalntltf. 
The  doctor  lived  in  the  neighborhood,  had  a 
good  reputation,  and  was  present  at  the  time 
the  covenant  was  executed.  With  reference 
thereto,  the  plaintiff  testifled  that  bis  signa- 
tnre  was  attached  to  it,  that  he  could  read 
and  write  and  remember  that  the  doctor  and 
young  lawyer  were  present  when  he  signed 
It,  that  the  young  lawyer  was  speaking  about 
bis  baring  a  claim  against  Mesker  Bros,  and 
that  after  be  got  out  he  consulted  Mr.  A.  R. 
Taylor  about  bis  claim  against  Mesker  Bros., 
that  the  young  lawyer  bad  recommended  Mr. 
A.  R.  Taylor,  that  at  tbe  time  he  signed  the 
paper  he  bad  bad  spells  and  did  not  know 
where  be  was  at  times,  was  unbalanced  and 
a  sick  man,  and  that  bis  boarding-  bouse 
keeper  kept  cold  towels  on  bis  bead,  tbat 
when  the  paper  was  signed,  as  much  as  be 
rec<Hlected  about  it,  be  thought  tbe  $16  was 
given  to  blm  as  a  little  money  with  which  to 
buy  things,  tbat  he  signed  the  paper  and  did 
not  read  it  and  it  was  not  read  to  him,  and 
tbat  be  really  did  not  know  what  it  was  for 
as  be  was  in  such  pain  and  misery,  tbat  his 
landlady  was  not  there  at  the  time,  that  be 
gave  ber  tbe  |15,  and  he  found  it  on  the  bed 
tbe  next  morning  and  didn't  know  where  it 
came  from,  and  on  cross-examination  be  said 
as  far  as  he  could  recollect,  tbe  young  law- 
yer stated  tbat  be  should  accept  tbe  $15,  and 
tbat  be  could  not  bring  suit  against  tbe  de- 
fendant company,  tbat  be  could  help  him  and 
would  get  him  a  lawyer  who  would  bring 
•tilt  for  blm  against  tbe  people  who  were 
putting  op  that  work,  and  then  be  signed  the 


paper,  and  tbat  is  aH  be  stated  according  to 
his  best  recollection,  and  that  tbe  doctor  was 
there  at  tbe  time. 

Tbe  young  lawyer  testified:  Tbat  be  was 
a  graduate  of  tbe  University  of  Missouri  and 
had  been  practicing  law  for  three  years  and 
a  representative  of  an  Insurance  company, 
and  was  acting  for  the  defendant  In  nego- 
tiating witb  the  plaiatifT,  and  tbat  before 
seeing  tbe  plaintiff  be  comnuinicated  wltb 
the  plalntlfTs  doctor  and  ascertained  from 
him  that  tbe  plaintiff  'was  perfectly  normal 
mentally  and  could  be  seen  on  business,  and 
tbat  be  went  and  took  the  doctor  wltb  blm 
to  see  tbe  plaintiff.  That  tbe  plaintiff  said 
he  was  alright  and  was  getting  along  pretty 
well  Tbat  he  thereupon  Informed  tbe  plain- 
tiff that  he  bad  made  an  investigation  of  tbe 
facts  connected  with  tbe  accident,  that  be 
bad  come  to  tbe  conclusion  tbat  the  defend- 
ant company  was  not  responsible  to  plaintiff 
for  tbe  Injuries,  but  that  tbe  Independent  con- 
tractor, Mesker  Bros.,  who  were  Installing 
tbe  door,  were  responsible  to  the  plaintiff, 
but  tbat  he  wanted  to  buy  defendant's  peace 
and  was  willing  to  pay  blm  $16  for  a  cove- 
nant not  to  sue  defendant  and  would  other- 
wise help  him  out,  and  tbe  plaintiff  said  tbat 
was  satisfactory  to  blm,  as  be  did  not  want 
to  sue  tbe  defendant  anyhow,  as  it  bad  al- 
ways treated  blm  properly,  tbat  be  then  read 
carefully  over  to  tbe  plaintiff  tbe  covenant 
not  to  sue,  and  plaintiff  said  be  was  per- 
fectly willing  to  sign  it,  and  tbat  be  bad 
plaintiff's  doctor,  who  was  present  at  tbe 
time,  witness  tbe  instrument.  Tbe  testimony 
of  the  young  attorney  was  full  and  frank, 
and  to  the  effect  that  tbe  plaintiff  knew  all 
about  what  be  was  doing,  and  he  signed  tbe 
Instrument  after  a  complete  explanation  of 
what  It  contained,  and  that  at  tbe  time  be 
was  normal  and  perfectly  able  to  understand 
tbe  agreement  he  was  making. 

The  doctor  testified  that  be  was  present 
at  tbe  time  tbe  covenant  not  to  sue  was  sign- 
ed, that  he  saw  tbe  plaintiff  sign  it,  and  that 
he  was  entirely  rational  at  tbe  time,  and 
tbat  the  paper  was  read  and  explained  to 
blm,  that  be  does  not  know  whether  tbe 
plaintiff  read  the  paper  or  not,  hot  be  does 
know  that  tbe  young  attorney  read  It  to 
blm  and  plaintiff  bad  tbe  opportunity  to  read 
It  himself,  and  that  tbe  paper  was  acknowl- 
edged In  his  pre&ence 

It  appears  tbat  In  tlie  latter  part  of  March 
tbe  plaintiff  resumed  work  at  defendant's 
plant.  It  also  appears  tbat  be  employed  Mr. 
Fish  as  bis  attorney,  and  tbat  be  presented 
a  claim  against  tbe  Independent  contractor, 
Mesker  Bros.,  and  for  some  time  carried  on 
negotiations  wltb  representatives  of  Mee- 
ker Bros.-  in  an  attempt  to  settle  bis  claim 
against  Mesker  Bros.,  tbat  propositions  were 
made  by  the  plaintiff  to  Mesker  Bros,  and  by 
Mesker  Bros,  to  tbe  plaintiff,  but  for  some 
reason  the  parties  were  unable  to  agree. 
These  negotiations  were  carried  on  for  some 
considerable  time.    It  fortber  apfitttni  In  tbe 
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evidence  that  after  the  coTaiant  not  to  sue 
waa  signed  by  the  i^alntiff,  he  told  the  young 
lawyer,  referred  to  above,  that  he  was  con- 
fident that  be  had  a  good  case  against  Mes- 
ker  Bros,  and  was  going  after  them,  and 
asked  him  to  refer  him  to  a  lawyer.  The 
attorney  for  Mesker  Bros,  further  testified 
tbat  in  the  month  of  May  or  Jane  the  plain- 
tiff informed  him  that  he  had  made  a  settle- 
ment with  the  defendant  company  for  (15 
and  that  he  had  made  the  settlement  because 
he  did  not  want  to  sue  the  defendant,  and 
farther  testified: 

"He  said  he  had  released  them  because  he 
could  sue  Mesker  Broe.,  and  I  said  Mesker 
Bros,  were  willing  to  pay  any  reasonable 
amount  in  settlement  of  the  claim  against  them. 
Mr.  Fish  had  made  a  very  reasonable  propon- 
Uon." 

The  evidence  further  showed  that  after  the 
plaintiff  went  back  to  work  be  submitted  to 
a  medical  examination  at  the  hands  of  a 
doctor  representing  Mef>ker  Bros.,  and  he 
told  one  F.  D.  Bryan,  a  fellow  workman, 
that  he  bad  "fixed  up"  the  matter  of  his 
claim  against  the  defendant.  He  further 
told  the  credit  mauager  of  the  defendant  com- 
pany tbat  be  had  signed  a  paper  or  contract 
with  the  defendant  company  releasing  them 
from  liability.  He  told  bis  superintendent 
tbat  be  had  released  the  defendant  company 
by  a  contract,  and  to  practically  all  of  these 
people  he  made  the  statement  that  he  was 
pressing  bis  claim  against  the  independent 
contractor,  Mesker  Bros. 

At  'the  dose  of  the  plaintUTs  case  and 
again  at  the  close  of  tlie  whole  case,  the  de- 
fendant asked  for  an  instruction  directiikg 
the  Jury  to  return  a  verdict  In  favor  of  the 
defendant  under  the  pleadings  and  evidence, 
which  the  court  refused  to  give. 

The  appellant  contends  tbat  the  reply  is 
insufficient,  and  tbat  the  verdict  should  have 
been  in  favor  of  the  defendant  under  tbe 
pleadings  and  evidence  in  this  case,  because 
of  tbe  fact  that  the  reply  and  evidence  does 
not  eibow  that  before  tbe  suit  was  instituted 
there  was  a  tender  of  the  915  and  interest 
paid  by  tbe  defendant  to  plaintur  as  a  con- 
sideration for  the  covenant  not  to  sue.  At 
tbe  outset  of  the  case  plaintiff  tendered  to 
tbe  defendant  in  tbe  presence  of  the  Jury 
the  $15,  but  without  tlie  interest  This  ten- 
der was  objected  to  by  the  defendant,  and  at 
tbe  same  time  the  defendant  strenuously 
objected  to  the  introduction  of  any  evidence 
in  the  case  on  the  ground  tbat  no  tender  had 
be^i  made  before  tbe  suit  was  instituted, 
and  asked  for  Judgment  because  the  reply 
was  insutllcient.  The  objection  was  over- 
ruled, and  defendant  refused  in  open  court 
to  accept  the  tender  for  the  reasons  stated 
in  tbe  objection. 

[1]  We  are  therefore  concerned  with  tbe 
point  in  this  case  as  to  whether  or  not  it  was 
necessary  for  the  plaintiff  to  tender  the  $15 
and  the  interest  before  instituting  this  suit 
In  section  1812,  B.  S.  1909,  it  is  provided 


that  whenever  a  release,  composition,  settle- 
ment, or  other  discharge  of  the  canse  of 
action  sued  on  shall  be  set  -up  or  pleaded  in 
the  answer  in  bar  to  plaintiff's  cause  of  ac- 
tion sued  on,  It  shall  be  i)erml8sible  in  tbe 
reply  to  allege  any  facts  showing  or  tending 
to  show  that  said  release,  composition,  set- 
tlement or  other  discbarge  was  fraudulently 
or  wrongfully  procured  from  the  plaintiff, 
and  that  the  issues  thus  raised  shall  be  sub- 
mitted to  tbe  jury  with  all  other  issues  In 
the  case.  Prior  to  the  enactment  of  this 
section  it  was-  held  tiutt  the  release  must  be 
set  aside  in  equity,  but  the  statute  has  chang- 
ed this  making  It  lawful  to  attack  a  release 
or  discharge  by  reply  in  an  action  at  law. 
Oarroll  v.  United  Railways  Co.,  157  Mo.  App. 
247,  loc  clt.  289,  137  S.  'Wi  303;  Althoff  v. 
St  Louis  Transit  Co.,  204  Mo.  166, 102  S.  W. 
642;  State  ez  rel.  v.  Stuart,  111  Mo.  App. 
478,  86  S.  W.  471.  But  it  waa  not  meant  by 
tbe  statute  to  change  the  rules  governlDg  the 
rescission  of  contracts  of  settlement  upon 
the  ground  of  fraud,  as  was  clearly  pointed 
out  in  the  case  of  Althoff  v.  St  Louis  Tran- 
sit Co.,  204  Mo.  lee,  loc.  dt  171,  102  S.  W. 
«42,  643,  where  it  is  said: 

"It  was  not  ■  the  purpose  of  the  Legislature, 
by  the  enactment  of  that  section,  to  change  the 
law  of  accord  and  satisfaction,  and  the  rules 
governing  the  rescission  of  contracts  of  settle- 
ments upon  tbe  grounds  of  fraud,  but  the  clear 
intention  was  to  avoid  a  multiplicity  of  suits, 
by  authorizing  the  fraud  issue  to  be  tried  by  the 
jury  at  the  same  time  and  in  the  same  case  in- 
volving the  original  cause  of  action." 

One  of  tbe  earliest  cases  upon  tbe  subject 
Is  tbat  of  Jarrett  v.  Morton,  44  Mo.  275, 
where  Bliss,  J.,  speaking  for  the  court  said: 

"Before  commencing  proceedings  on  his  orig-' 
inal  claim,  the  plaintiff  should  have  tendered 
back  the  note  received  of  defendant — should 
have  repudiated  the  settlement— and  then  he 
would  have  been  at  liberty  to  impeach  it  if  set 
up  against  his  claim.  But  as  it  is,  he  hangs 
on  to  it,  and  is  not  at  liberty  to  deny  its  valid- 
ity." 

The  old  case  of  Bates  v.  Reynolds,  75  Mo. 
563,  loc.  Clt  565,  was  a  case  to  set  aside  or 
disaffirm  a  contract  for  fraud,  and  the  court 
in  that  case  said: 

"A  party  cannot  affirm  a  contract  in  part,  and 
repudiate  it  in  part  He  cannot  accept  its  bene- 
fits on  the  one  hand,  while  he  shirks  its  disad- 
vantages on  the  other.  He  cannot  play  fast  and 
loose  in  tbe  matter.  Nor  is  he  permitted  to 
select  his  own  time,  consult  his  own  Ccmvenience 
and  watch  the  rise  and  faU  of  the  market,  be- 
fore exercising  the  right  of  rescission.  If  be 
elects  to  disaffirm  the  contract  in  consequence  of 
deception  practiced  upon  him,  such  election  in 
order  to  avail  him  must  have  the  chief  and  es- 
sential element  of  promptitude,  and  he  must  put 
the  other  pa^ty  in  the  same  situation  as  he  was 
before  the  contract  was  made.  All  the  authori- 
ties speak  this  language.  Jarrett  v.  Morton,  44 
Mo.  275;  Hart  v.  Handlin,  43  Mo.  171,  and 
cases  cited." 

In  the  case  of  Retzer  v.  Dold  Packing  Co., 
58  Mo.  App.  264,  the  Kansas  City  Court  of 
Appeals  said: 

"If  the  contract  was  voidable  for  any  cause 
the  plaintiff  had  the  right  to  elect,  to  affirm  or 
disaffirm  it  If  he  affirmed  and.  the  defendant 
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failed  to  perform  it  In  any  particular  hia  remedy 
would  be  on  the  agreement,  but  if  be  chose  to 
disaffirm  it  and  prosecute  his  original  cause  of 
action  he  must  first  make  restitution  of  the  con- 
sideration received  under  the  repudiated  con- 
tract." 

In  the  case  of  Carroll  t.  United  Railways 
Co.,  1B7  Mo.  App.  247,  137  S.  W.  803,  this 
court,  reviewing  all  of  the  authorities  in  this 
state  and  many  of  the  authorities  of  foreign 
jurisdiction  upon  this  subject,  announced  the 
rule  In  the  following  language  through  Reyn- 
olds, P.  J.: 

"Our  own  view  is  that  the  weight  of  author- 
ity in  our  state  is  to  the  effect  that  at  law,  aver- 
ment and  proof  of  tender  is  required  prior  to 
the  accrual  of  a  right  of  action,  unless  excused 
by  its  uselessness  or  impossibility." 

The  latest  decision  upon  this  subject  In 
this  state  Is  that  of  Reld  t.  St  Louis  &  San 
Francisco  Railroad  Co.,  187  S.  W.  15,  where 
Blair,  J.,  speaking  for  the  court,  said: 

"In  the  circumstances  of  this  case  it  was  in- 
cumbent upon  respondent,  before  he  could  at- 
tack the  release  for  fraud  in  its  procurement,  to 
tender  to  appellant  tSe  amount  received  for  its 
execution." 

It  foUowa,  therefore,  from  the  above  au- 
thorities, that  It  was  necessary  for  the  plain- 
tUC  In  this  case  to  have  tendered  back  to  the 
defendant  the  amount  he  had  received  as  a 
consideration  for  the  covenant  not  to  sue, 
and  it  seems  also  that  the  Interest  ought  to 
have  been  tehdered  prior  to  the  Institution 
of  this  suit 

The  learned  counsel  for  the  respondent 
argues  that  there  are  exceptions  on  this  gen- 
eral principle  that  the  consideration  for  the 
release  with  the  Interest  must  be  tendered 
back  to  the  defendant  before  Institution  of 
the  suit,  and  they  argue  that  It  Is  unneces- 
sary to  make  a  tender  where  It  would  be  use- 
less or  not  accepted,  and  then  argues  that  It 
was  evident  from  the  conduct  of  the  defend- 
ant that  a  tender  In  this  case  would  have 
been  useless  and  would  not  have  been  accept- 
ed as  being  shown  by  the  fact  that  the  de- 
fendant relied  upon  the  release  at  the  trial 
and  insisted  that  it  was  a  valid  and' bind- 
ing release,  and  as  supporting  this  contention 
they  cited  the  case  of  Glrard  v.  St  Louis  Car 
Wheel  Co.,  123  Mo.  358,  27  S.  W.  648,  25  L.  R. 
A.  614,  45  Am.  St  Rep.  666.  In  that  case 
the  majority  of  the  court  speaking  through 
Barclay,  J.  (Black,  Brace,  and  MacFarlane 
concurring  In  the  result),  held  that  a  failure 
to  make  a  tender  before  bringing  suit  Is  not 
fatal,  If  the  defendant  gets  the  benefit  of  a 
tender  by  being  allowed  the  amount  In  the 
verdict  MacFarlane,  Black,  and  Brace,  JJ., 
concurred  In  holding  that  If  no  objection  is 
made  to  the  reply  because  It  falls  to  plead  a 
tender,  and  the  defendant  Insists  throughout 
the  trial  on  the  validity  of  the  release,  the 
api)ellate  court  will  not  set  aside  a  verdict 
In  which  defendant  has  received  credit  for 
the  amount  of  the  consideration  given  for 
the  release.  In  this  case  Burgess,  Gantt, 
and  Sherwood,  JJ.,  Insisted  that  a  tender 
must  be  made  tiefore  suit  la  brought    Now  In 


the  present  case  the  counsel  for  the  defend- 
ant raised  the  Insufficiency  of  the  r^ly  at 
the  outset  of  the  case  by  objecting  to  the  In- 
troduction of  any  testimony  including  the 
tender,  so  that  this  caae  Is  not  within  the 
decision  of  MacFarlane,  J.,  in  the  Glrard 
Case. 

This  same  contention  was  made  In  the  Car- 
roll Case,  supra,  to  the  effect  that  It  would 
have  been  useless  to  make  a  tender  because 
of  the  fact  that  the  defendant  relied  upon 
the  agreement  at  the  trial,  which  shows  that 
the  defendant  would  not  have  accepted  the 
tender.  This  was  directly  answered  by  Reyn- 
olds, P.  J.,  in  the  following  langtiage: 

"It  does  not  seem  logical  to  assume  that  be- 
cause the  defendant,  defending  against  an  ac- 
tion, after  that  action  had  been  instituted  and 
after  being  brought  into  court  by  process,  would 
have  declined  tender  of  restitution  if  made  be- 
fore. Men  often  take  positions  after  being 
brought  into  court  that  they  would  not  have 
taken  before  that  if  given  the  opportunity." 

In  this  case  there  is  no  direct  evidence 
nor  any  evidence  by  which  even  the  slightest 
Inference  could  be  drawn  that  a  tender  of  the 
consideration  with  Interest  would  not  have 
been  received.  After  the  covenant  not  to 
sue  was  signed  there  were  no  negotiations 
whatever  between  the  plaintlfT  and  the  de- 
fendant for  payment  of  plalntilf's  claim  for 
his  Injuries,  and  so  far  as  the  evidence  shows 
there  is  not  the  slightest  intimation  that  the 
defendant  expressly  or  Impliedly  took  the 
position  that  It  stood  upon  the  agreement 
and  would  under  no  consideration  cancel  It 
upon  the  tender  of  the  consideration.  ' 

Plalntlfr  cites  some  cases  of  foreign  juris- 
dictions wherein  it  has  been  held  that  a  ten- 
der is  not  necessary,  but  they  are  not  In  ac- 
cord with  the  rule  of  decisions  In  this  state. 
Our  attention  Is  called  by  the  learned  counsel 
for  the  plaintiff  to  Black  on  Resdasion  and 
Cancellation,  8  396,  where  it  Is  laid  down 
that  it  Is  not  necessary  to  tender  back  the 
consideration  where  the  fraud  inheres  In  the 
execution  of  a  release  of  a  cause  of  action 
and  is  of  sueb  a  character  as  to  prevent  the 
formation  of  a  valid  contract  in  the  first 
instance  (as  where  the  claimant  is  fraudu- 
lently induced  to  believe  that  he  is  signing 
an  instrument  of  an  entirely  different  cali- 
ber and  has  no  Intention  of  executing  a  re- 
lease), a  plaintiff  thus  imposed  upon,  says 
the  author,  need  not  pay  the  tender  or  con- 
sideration received  as  a  prerequisite  to  his 
right  to  sue  on  the  cause  of  action  released, 
since  he  neither  avers  a  release  nor  seeks  Its 
cancellation,  but  proceeds  on  his  cause  of  ac- 
tion as  though  no  contract  of  compromise 
had  ever  been  made.  But  In  this  case,  the 
plaintiff's  own  evidence  distinctly  shows  that 
he  knew  he  was  signing  an  Instrument  which 
precluded  him  from  bringing  a  suit  against 
the  defendant,  and  further  the  evidence  of 
numerous  other  persons  distinctly  discloses 
that  the  plaintiff  Icnew  the  nature  of  the  in- 
strument he  had  signed  and  told  them  of  It 

[2]  Again  we  take  it  tliat  where  tlmdy 
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objection  U  made  by  defendant,  as  was  done 
here,  in  order  for  a  plaintiff  to  bring  himself 
wltbln  the  exceptions  to  the  rale  of  tender, 
be  must  afflrmatlvely  plead  or  set  up  the 
facts  which  bring  him  within  the  exception ; 
that  is,  he  mnst  set  forth  the  fact  that  a 
tender  was  not  made  because  useless  or  some 
other  fbct  showing  an  excuse  for  failure  of 
tender  and  mnst  offer  evidence  proving  or 
tending  to  prove  those  facts. 

It  follows  from  what  has  toeea  said  above 
that  the  peremptory  Instruction  asked  for  by 
the  defendant  should  have  been  given,  and 
the  Judgment  Is  therefore  reversed. 


REYNOLDS, 

COT. 


P.  3.,  and  ALLEN,  J.,  con- 


McDONALD  t.  CENTRAL  ILLINOIS 
CONST.  CO.  et  al.    (No.  15228.) 

(St  Louis  Coort  of  Appeals.  MissoarL  Nov. 
6,  1916.    Rehearing  Denied  Dec.  80,  1916.) 

1.  Mastib  aho  Sebvant  ^=9107(3)— Making 
Danqebous  Place  Safe. 

The  rule  relieving  master  from  liability 
for  servant's  injury  in  making  a  dangerous  place 
safe  did  not  apply  y/beie  laborer  was  injured 
by  the  caving  in  on  him  of  an  earth  embank- 
ment while  working  at  its  base  digging  a  place 
opposite  the  embankment  in  which  to  insert 
a  plank  to  shore  up  the  embankment,  where  the 
servant  Itad  no  supervision  over  tlie  work  of 
shoring,  no  duty  to  inspect,  no  right  to  deter- 
mine the  time  or  manner  of  doing  the  work, 
and  was  doing  a  mere  detail  of  the  work  under 
the  immediate  control  and  directkn  of  defend- 
adt's  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  201,  25t5;  Dec.  Dig.  «=> 
107(3).] 

2.  Masieb   and    Sbbvai«t   «s>226n.>— Injxtbt 

TO     SeBVANT— ASSXTMPTIOII  OJ'     RlSK— MAS- 
TER'S  Neouoence. 

A  servant  never  assumes  the  risk  of  liis 
master's  n^ligence. 

(Ed.  Notev— For  other  cases,  see  Master  and 
Servant;  Cent  iMg.  U  669,  660;  Dec.  Dig.  «s» 
228(l).l 

3.  Masteb   and   Sbbvant   «=>234(4)— iHnraT 

— OOMTBIBITTOBY   NXaUGKRCE. 

Knowledge  of  a  servant  of  danger  in  bis 
work  precludes  recovery  by  Urn  from  injuries 
therefrom  <m]y  when  the  danger  was  so  obvious 
that  a  man  of  ordinary  prudence,  under  the  cir- 
cumstances, would  have  refused  to  .do  the  masi 
ter's  bidding. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,    Cent    Dig.    g    708;     Dec.    Dig.    « 
234(4).] 

4.  Mabtbb  and  Sebvant  «=a28d(37>— Con- 
TBiBXJTOBT  Neouoence  —  Question  fob 
Jtjby. 

Where  a  servant  engaged  in  shoring  up  an 
^mi^Minfciwiit  was  utterly  inexperienced  and  the 
danger  of  the  embankment's  caving  in  did  not 
appear  imminent,  bis  obeying  the  foreman's  or- 
der to  do  such  work  did  not  convict  him  of  neg- 
ligence as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  i  1120;  Dec.  Dig.  «s» 
288(37).] 


6.  Tbiax.  «=9l01(10),  103(3)  —  iHSTBiJcrnoNS  — 
AssuuiNO    Facts  —   Neolioence   of  Em- 

VLOTi. 

In  servant's  action  for  injuries,  an  instruc- 
tion that  in  accepting  employment  plaintiff  ac- 
cepted all  ordinary  dangers  thereof,  and  if  the 
injury  resttlted  from  accident  "and  not  the  neg- 
ligence of  defendants,"  liable  to  occur  in  the 
work,  but  was  an  incidental  risk,  he  could  not 
recover,  was  not  erroneous  as  indicating  the 
judge's  opinion  as  to  the  facts  or  assuming  de- 
fendants' negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  430,  438;  Dec.  Dig.  <8=»191(10),  193(3).] 

6.  Mastbb  and    Sebtant   «=»283(1)— iNjrtTBT 

TO  SBBVAHT  —  iRSXBtTOHONB  —  AePUOXBU.- 
ITT. 

Nor  did  sudi  instruction  authorize  a  ver- 
dict for  negligence  not  pleaded,  by  indicating 
that  if  defendants  were  guilty  of  any  sort  of 
negligence  plaintiff  could  recover,  notwithstand- 
ing other  instructions  defining  'ordinary  care" 
in  the  usual  general  terms,  and  stating  that  the 
omission  of  such  care  is  negligence  in  the  sense 
in  which  that  word  is  used  in  these  instructions. 
[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1148;  Dec.  Dig.  «=> 
203(1).] 

7.  Mabteb  and  Sebvant  «s>278(20)— Injttbt 
TO  Sebvant  —  Pisadinq  —  Neouobncb  of 
Defendant. 

A  complaint  in  servant's  action  for  injuries, 
alleging  unsafe  place  of  work,  known  or  dis- 
coverable by  defendants  who  negligently  sent 
plaintiff  to  work  without  notice  of  any  kind, 
although  he  was  inexperienced  to  defendants 
knowledge  and  that  plaintiff's  injuries  resulted 
from  the  negligence  of  defendants  "above  men- 
tioned," sufficiently  alleged  inexperience  ot 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  |  972;  Dec.  Dig.  «=> 
278(20).i 

8.  Tbial  «s>266(13)—In8TBuotionb— Request 
FOB  More  Specific  Instbuctionb. 

In  servant's  action  for  injuries,  where  it 
appeared  that  though  plaintiff  was  earning  $2 
a  day  at  the  time  he  was  injured,  he  subse- 
quently did  some  work  in  a  small  grocery  store, 
etc.,  an  instruction  that  the  damages  recover- 
able by  him  were  the  loss  of  the  earnings  of  his 
work  as  laborer  caused  by  his  injuries,  based 
on  a  rate  not  exceeding  $2  a  day,  was  not  re- 
versible error  as  not  limiting  his  recovery  to  the 
difference  between  what  he  actually  earned  after 
injury  and  what  he  would  have  earned  as  a  la- 
borer, where  defendant  did  not  request  more 
speciuc  instructions  on  the  point 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  640;    Dec.  Dig.  «=s>266(13).] 

9.  TBIAI.  «3>2De(ll)  —  iNSTBTJOnONS  —  Re- 
QT7BSTB  —  MaTTEBS  StATXD  BT  OTBEB  IN- 
6TBUCTI0NB. 

In  servant's  action  for  injuries,  refusal  of 
instruction  that  plaintiff  could  not  recover  for 
permanent  insunnia,  was  not  reversible  error 
where  the  court  instructed  that  plaintiff  could 
not  be  allowed  anything  for  permanent  nervous 
injuries  and  shock,  since  the  latter  instruction 
sufficiently  excluded  insomnia,  which  is  but  a 
symptom  of  nervous  injury  and  shock. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  S  715;    Dec.  Dig.  <3=»296(11).] 

10.  Appeal  and  Ehbob  <3=»840(4)— Review- 
Requested  InSIBUOTIONS— NUMBEB. 

In  servant's  action  for  injuries,  where  de- 
fendant asked  21  instructions,  the  appellate 
court  would  not  critically  examine  those  re- 
fused;   the  numl>er  requested  being  so  great  as 
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to  tend  to  produce  confusion  and  recultant  er- 
ror. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3306-S314 ;  Dec.  Dig.  «=» 
840(4).] 

11.  Appeal  and  Ebbob  <S=>301  —  Objbctioh 
Below  —  Yebdiot  Contkabt  to  Instbuo- 

IIONS. 

The  objection  that  tlie  verdict  Is  contrary 
to  the  instructions  is  not  available  to  appellants 
where  it  was  not  called  to  the  attention  of  the 
trial  court  in  the  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1743,  1753-1755;  Dec.  Dig. 
«s>801.] 

Appeal  from  St  Lonla  Circnit  Court; 
James  E.  Wlttarow,  Judge. 

Action  by  Robert  B.  McDonald  against  tbe 
(Antral  Illinois  Consftmctlon  Company  and 
another.  From  Judgment  for  plaintiff,  de- 
fendants appeaL    Affirmed. 

Boscoe  Anderson,  of  St.  Louis,  and  John 
B.  Hardaway,  of  Springfield,  111.,  for  appel- 
lants. Earl  M.  Plrkey,  of  St.  Louis,  for  re- 
spondent 

CAULFIEIiD.  Special  Judge.  Suit  for 
damages  for  personal  injuries  resulting  to 
plaintiff  In  consequence  of  an  earth  embank- 
ment caving  in  upon  talm  while  he  was  work- 
ing in  a  trench  at  tbe  base.  He  recovered 
judgment  for  ^,200  against  the  defendant 
C^entral  Illinois  Construction  Company  and 
St  Louis  Electric  Bridge  Company,  and  both 
of  them  have  appealed.  This  is  the  second 
time  tbe  case  has  been  here  on  appeal.  See 
183  Mo.  App.  416,  lee  S.  W.  1087.  Tbe  suit 
proceeds  as  for  the  breach  of  tbe  obligation 
of  tbe  defendants,  as  plalntUTs  employers, 
to  exercise  reasonable  care  to  furnish  him 
a  reasonably  safe  place  to  work,  and  the  peti- 
tion avers,  also,  that  defendants  negligently 
sent  plaintiff  into  a  dangerons  place  to  work 
without  apprising  him  of  the  danger,  though 
he  was  inexperienced  and  ignorant  in  the 
premises  and  defendants  knew  it  The  an- 
swer of  the  bridge  company  was  a  general  de- 
nial; that  of  tbe  construction  company  con- 
tained a  general  denial,  an  admission  that 
plaintiff  was  In  its  employ,  a  plea  of  assump- 
tion of  risk  and  of  contributory  negligence. 
The  defendant  Central  Illinois  Construction 
Company  offered  no  evidence.  The  defendant 
St  Louis  Electric  Bridge  (Company  offered 
none,  except  a  portion  of  plaintiff's  testimony 
given  on  a  former  trl^l.  The  facts  will  suffi- 
ciently appear  in  connection  with  our  disposi- 
tion of  tbe  questions  Involved. 

[1]  The  defendants  contend  that  tbe  trial 
court  erred  In  overruling  their  respective  de- 
murrers to  tbe  evidence.  Under  this  head 
they  suggest  that  Inasmuch  as  plaintifTs 
work  had  to  do  with  the  shoring  up  of  the 
bank,  by  tbe  caving  In  of  which  he  was  in- 
jured, be'  was  engaged  in  making  an  unsafe 
place  safe,  and  therefore  tbe  rule  requiring 
tbe  master  to  furnish  the  servant  with  a 
safe  place  to  work   does  not  apply — citing 


Henson  v.  Armour  Packing  C!o.,  113  Mo. 
App.  618,  loc.  dt  621,  88  S.  W.  166,  and  MUler 
V.  Walsh,  14B  Mo.  App.  131.  loc.  dt  135,  129 
S.  W.  458.  It  is  true  that  when  plaintiff  was 
Injured  he  was  engaged,  as  a  laborer  in  dig- 
ging a  place  <9posite,  but  near,  the  embank- 
ment in  which.  It  was  contemplated  by  de- 
fendants' foreman,  tbe  end  of  a  plank  should 
be  Inserted  with  a  view  to  shoring  up  the 
embankment  but  it  also  clearly  appears  that 
plaintiff  had  no  supervision  or  control  over 
tbe  wwk  of  shoring,  no  duty  to  inspect  no 
right  to  determine  the  time  or  manner  of  do- 
ing the  work,  was  not  his  own  boas,  and  was 
doing  a  mere  detail  of  the  work  under  the  im- 
mediate control,  orders,  and  direction  of  the 
defendants'  foreman,  who  had  complete  charge 
and  control  of  tbe  whole  work.  Under  these 
circumstances  the  rule,  urged  upon  us  by  de- 
fendants, that  the  master  is  not  liable  to  the 
servant  for  injuries  sustained  while  engaged 
In  making  a  dangerous  place  safe,  etc.,  has  no 
application.  Corby  v.  Missouri  &  E^ansas 
Telephone  O.,  281  Mo.  417,  132  S.  W.  712; 
Held  Coal  Co.  v.  Nichols  (Tex.  Civ.  App.  1911) 
136  S.  W.  847;  BloomOeld  v.  Worster  Con- 
struction (k).,  118  Mo.  App.  254.  94  S.  W. 
304;  Hall  v.  Wabash  B.  R.  Ca,  165  Mo.  Ai^. 
114,  145  S.  W.  1169. 

[2-4]  Nor  is  there  any  room  In  this  case 
for  tbe  suggestion  that  plaintiff,  having 
knowledge  of  the  danger,  assumed  the  risk. 
Tbe  evidence  tends  to  prove  that  plaintiff's 
injuries  resulted  from  the  defendants'  neg- 
ligence, and  the  servant  never  assumes  the 
risk  of  the  master's  negligence.  If  the  plalur 
tiff  had  knowledge  of  the  danger,  then  that  la 
a  fact  to  be  considered  under  the  plea  of 
contributory  negligence,  but  nnder  that  head 
such  knowledge  precludes  a  recovery  only 
when  the  danger  is  so  obvious  that  a  man  at 
ordinary  prudence,  under  the  circumstances, 
would  have  refused  to  do  the  master's  bid- 
ding. Wendler  v.  People's  House  £^mish- 
Ing  Co.,  165  Mo.  627,  65  8,  W.  737.  While 
the  evidence  tends  to  prove  that  to  the  ex- 
perienced eye  the  wall  was  in  immediate 
danger  of  foiling  and  therefore  tbe  defend- 
ants' foreman  was  negligent  in  ordering 
plaintiff  to  work  under  it  without  at  least 
warning  him  of  tbe  danger.  It  also  discloses 
that  plaintiff  was  utterly  Inexperienced  In 
the  premises,  and  that  the  danger  was  hot  so 
obvious  to  a  man  of  ordinary  prudence,  un- 
der the  circumstances,  that  we  may  declare 
him  guilty,  as  matter  of  law,  of  negligence 
in  not  refusing  to  obey  the  order  of  his  fore- 
man. While  he  testified  that  he  thought  that 
tbe  embankment  was  not  safe,  was  danger- 
ous, or  that  the  defendants'  foreman  would 
not  want  to  shore  it  he  also  said  that  he  did 
not  know  that  it  was  dangerous;  that  he 
thought  the  foreman  would  not  send  him  into 
the  place  If  it  was  dangerous;  that  when 
they  put  him  to  work  there  he  figured  that 
It  was  safe.  It  appeared  tbat  the  wall  had 
stood  as  it  was  for  some  two  months;    and 
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taken  as  a  whole  It  may  be  Inferred  that 
while,  in  a  general  way,  philntUT  concluded 
that  the  shoring  was  necessary  In  order  to 
make  the  embankment  safe,  there  Is  no  con- 
clusive, if  any,  showing  that  the  Imminence 
of  the  danger  was  obvlons  to  him  or  should 
have  been. 

[5]  Defendants  further  contend  that  the 
following  instrurtlon,  given  by  the  trial  court 
of  Its  own  motion,  assumes  that  defendants 
were  negligent  and  authorizes  a  verdict  for 
negligence  not  pleaded: 

"In  accepting  employment  in  tihe  service  of 
the  defendants,  or  either  of  them,  for  the  per- 
formance of  the  work  shown  in  the  evidence, 
Elaiptiff  asanmed  all  the  ordlnarv  dangers  and 
azarda  pertaining  to  such  work,  and  should 
the  jury  find  from  the  evidence  that  the  injury 
sustained  by  plaintiff,  if  any,  was  the  result  of 
an  accident  and  not  the  negligence  of  the  de- 
fendants, as  explained  in  otiier  instructions,  li- 
able to  occur  in  the  performance  of  the  work 
in  which  he  was  engaged  at  the  time  of  said  ac- 
cident, but  was  a  risk  incident  thereto,  then  the 
plaintiff  cannot  recover,  and  the  jury  should  find 
for  the   defendant." 

This  form  of  Instruction  was  approved  In 
the  case  of  Fogus  v.  Chicago  &  A.  R.  B.  Co., 
50  Mo.  App.  2S0,  loc.  cit  272. .  It  is  favorable 
only  to  the  defendants,  and  there  is  nothing 
in  its  language  to  indicate  an  opinion  of  the 
trial  Judge  as  to  the  facts.  It  does  not  as- 
sume that  defendants  were  negligent. 

[8]  Nor  are  we  persuaded  that  it  author- 
izes a  verdict  for  negligence  not  pleaded.  To 
say,  as  In  effect  this  instruction  did  say, 
that  plaintiff  could  not  recover  it  defendants 
were  guiltless  of  negligence,  does  not  convey 
the  thought  that  plaintiff  might  recover  If 
defendants  were  gnUty  of  any  negligence 
"under  the  sun."  That  thought  was  not 
suggested  by  thej  instruction.  The  instruc- 
tion does  not  authorize  a  verdict  at  all.  .It 
does  not  purport  and  could  not  be  taken  to 
state  the  circumstances  under  which  plain- 
tiff might  recover,  tmt  l;n  general  terms, 
wholly  favorable  only  to  the  defendants, 
merely  narrowed  the  field  for  consideration 
by  the  lury.  And  the  fact  that  another  in- 
struction gives  the  usual  deflnltl(Hi  in  gener- 
al terms  of  "ordinary  care"  and  states  that 
"the  omission  at  such  care  is  negligence  in 
the  sense  in  which  that  word  la  used  in  these 
Instructions"  and  the  fact  that  the  word 
"negligence"  la  literally  used  only  in  the  in- 
struction under  consideration  do  not  alter 
our  view  above  expressed. 

[7]  The  court  did  not  err  in  admitting  evi- 
dence of  plaintlfTs  inexperience.  The  peti- 
tion snillciently  alleges  the  dangerous  and 
unsafe  condition  of  the  place  in  which  plain- 
tiff was  put  to  work,  that  defendants  knew 
or  by  the  exercise  of  ordinary  care  would 
have  known  of  such  condition,  and  negligent- 
ly sent  him  into  the  place  to  work  without 
protection  or  notice  of  any  Idnd,  though  he 


was  ignorant  and  Inexperienced  In  the  prem- 
iaes,  and  defendants  knew  that  he  was,  and 
that  plaintiff  was  injured  "by  reason  of  the 
negligence  of  defendants  above  mentioned." 
This  was  a  sufficient  statement  to  admit  evi- 
dence of  plalntUTs  inexperience. 

[I]  Defendants  ccHitend  that  the  court  err- 
ed In  that  part  of  the  Instruction  on  the 
measure  of  damages  that  allows  the  plain- 
tiff to  recover  "the  loss,  11  any,  of  the  earn- 
ings of  plaintiffs  work  as  a  laborer,  which 
the  Jnry  may  believe  from  the  evidence 
plaintiff  has  sustained  by  -reason  of  his  In- 
juries and  directly  caused  thereby,  such 
earnings,  if  any,  to  be  based  on  the  rate  not 
exceeding  $2  per  day."  There  was  evidence 
that  though  plaintiff  was  employed  as  a  la- 
t>orer  at  $2  per  day  at  the  time  he  was  in- 
jured, and  that  had  been  his  vocation  prior 
to  his  Injury,  he  did  subsequently  do  scmie 
work  (the  exact  nature  of  which  is  not  dis- 
closed) in  a  small  grocery  store  and  also 
worked  some  "at  the  butcher  business."  And 
defendants  contend  in  effect  that  his  recov- 
ery should  have  been  limited  to  the  differ- 
ence between  what  he  actually  earned  and 
what  he  would  have  earned  as  a  laborer. 
This  appears  to  us  to  be  drawing  too  nice  a 
distinction  In  the  use  of  language.  It  would 
seem  that  he  could  have  suffered  no  greater 
"loss"  in  his  earning  as  a  laborer  than  the 
difference  mentioned,  and  the  jury  must 
have  so  understood.  If  the  defendants  wish- 
ed the  Instructions  to  be  more  explicit  in 
the  respect  complained  of  they  should  have 
made  a  request  to  that  end. 

[1,10]  Defendants  complain  that  the  trial 
court  refused  an  instruction  directing  that 
plaintiff  could  not  recover  for  permanent 
insomnia.  But  the  court  did  instruct  the 
jury  that  they  could  not  allow  plaintiff  any- 
thing for  "permanent  nervous  injuries  and 
shock,"  and  we  are  of  the  opinion  that  that 
sufficiently  excluded  insomnia,  which  is  but  a 
symptom  of  nervous  injury  and  shock.  More- 
over, the  defendants  asked  21  instructions,  a 
number  so  great  as  to  tend  to  produce  con- 
fusion and  resultant  error,  and  we  are  there- 
fore not  inclined  to  examine  critically  those 
refused. 

[II]  The  objection  that  the  verdict  is  con- 
trary to  the  instructions  is  not  available  to 
the  defendants  because  it  was  not  called  to 
tlie  attention  of  the  trial  court  in  the  mo- 
tions for  new  trial. 

We  have  duly  considered  the  other  points 
suggested  In  defendants'  brief,  and  do  not 
consider  them  worthy  of  extended  discus- 
sion. They  are  without  any  substantial 
merit. 

The  judgment  is  affirmed. 

IbEYNOLDS,  P.  J.,  and  ATJiKN,  J.,  concur. 
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STATB  ▼.  AUBNT.     (No.  12136.) 

(Kansas  City  Court  of  Appeals.    MissourL 

Dec  18,  1916.) 

Cbiuinai.  Law  4s»1088(19)— Afpkai.  and  Eb- 

ROE— BiLLB  OF  Exception. 
In  a  prosecution  for  gaming,  where  no  ex- 
ception to  the  action  of  the  court  in  overruling 
a  motion  for  new  trial  is  contained  in  the  biU 
of  exceptions,  though  an  exception  appears  in 
the  record  proper,  the  action  of  the  court, will 
not  be  reviewed. 

[Ed.  Note.— E'or  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2802;  Dec.  Dig.  <S=»1088(1W.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;  A.  D.  Burn^,  Judge. 
"Not  to  be  oflSclally  published." 
T.  J.  Ament  was  convicted  of  a  misde- 
meanor In  betting  on  a  game  of  chance,  and 
he  appeala.     Affirmed. 

R.  H.  Musser,  of  Plattsburg,  for  appellant. 
H.  E.  Perkins,  of  Plattsburg,  for  the  State. 

ELLISON,  J.  Defendant  was  prosecuted 
on  iniformatlon  filed  by  the  prosecuting  at- 
torney of  Clinton  county  and  convicted  of  a 
misdemeanor  In  betting  on  a  game  of  chance. 
He  appealed  to  this  court 

The  record  proper  showG|  a  motion  for 
new  trial  was  duly  filed  and  overruled.  This 
motion  Is  prc^erly  set  out  In  the  bill  of  ex- 
ceptions, but  no  exception  was  taken  to  the 
action  of  the  court  In  overruling  It  This 
releases  the  case  from  any  error  of  excep- 
tion. It  Is  true  that  iq  the  record  proper 
there  appears  an  exception  to- overruling  the 
motion.  But,  as  has  been  decided  time  and 
again,  that  Is  not  the  place  for  an  exception 
and  counts  for  nothing. 

The  record  proper  shows  nothing  fatal  to 
the  Judgment,  and  it  is  accordingly  affirmed. 
All  concur. 


RUDOLPH  WURLITZER  CO.  v.  EOSSMANN. 
(No.  14439.) 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 
6,  1916.) 

1.  Biixs  AND  Notes  «=>92(5)  —  Comsideba- 

TION. 

The  delivery  of  goods  to  another  is  suffi- 
cient consideration  for  a  note;  Rev.  St.  1909, 
I  9099,  providing  that  absence  of  considera- 
tion is  a  defense  aKainst  a  person  not  holding 
in  due  course,  not  applying. 

[Ed.   Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  196-198;    Dec.  IMg.  «=» 

2.  Action  <8=>26(4)— Equitable  Defenses. 

In  action  at  law  upon  a  note,  mistakes  of 
fact  authorizing  reformation  in  equity  are  no 
defense. 

[Bid.  Note. — For  othei^  cases,  see  Action,  Cent 
Dig.  i  153;    Dec.  Dig.  <S=>25(4).] 

3.  BiLM  AND  Notes  <9=!»123(2)— Signatubb— 

PERSONAI,  LlABtLITT. 

Under  Rev.  St  1909,  S  9991,  providing  that. 
where  the  instrument  contains  words  indicat- 
ing that  the  signer  signs  for  a  principal,  the 
signer  is  not  liable  if  duly  aathorized,  but  that 
words  describing  him  as  agent  withont  disdos- 
ing  his  principal  do  not  relieve  him  from  lia- 


bility, where  notes  given  for  a  piano  porehaaed 
by  a  corporation  were  signed  by  the  corpora- 
tion by  Its  president  followed  by  the  signa- 
ture of  another  person,  with  no  official  desig- 
nation whatever,  the  latter  signer  was  liable 
thereon  to  the  payee,  thongh  she  was  In  fact 
the  secretary  of  the  corporation  and  intended 
to  sign  merely  as  secretary,  and  the  payee  knew 
her  official  capacity  at  the  time  of  talcing  the 
note. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  H  262,  263,  265.  266:  Dec 
Dig.  «=>123(2).I 

4.  Bills  and  Notes  «=»123(2}— SioNATirBB— 
Pebsonal  Liabilitt. 

Under  such  statute,  where  notes  given  for 
a  piano  purchased  by  a  corporation  were  sign- 
ed by  its  president  as  an  individual  and  by  an- 
other with  the  word  "Secy."  affixed  to  her 
name,  the  notes  containing  no  other  reference 
to  a  corporation,  the  latter  signer  was  Uable 
thereon  to  the  payee,  though  she  was  in  fact 
the  secretary  of  the  corporation,  and  intended 
to  sign  merely  as  secretary,  and  the  payee  knew 
her  official  capacity  at  the  time  of  taking  the 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  262,  263,  265,  266:  Dec, 
Dig.  <S=3l23(2).] 

5.  Courts  «=>89— Ruxes  op  Decision. 

Settled  roles  of  law  governing  commercial 

paper  cannot  be  set  aside  because  their  apph- 

cation  in  a  particular  case  results  in  hardship. 

[M.  Note.— For  other  cases,  see  Courts,  Cent 

Dig.  SS  311,  312;  Dec  Dig.  «S=s>89.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

Action  by  the  Rudolph  Wurlltzer  Com- 
pany against  Tekla  Rossmann.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Statement 

This  action  was  brought  against  the  appel- 
lant on  nine  promissory  notes.  The  first  and 
second  are  of  date  September  8tb,  1909,  each 
for  $60.  After  the  date  they  read: 
'  "Eleven  months  after  date,  for  value  receiv- 
ed, 1  promiBe  to  pay  to  the  order,  of  the  Ru- 
dolph Wurlltzer  Company  sixty  dollars,  payable 
at with  interest  thereon  from  date 


at  the  rate  of  6  per  cent  per  annum,  with  ex- 
change at  the  current  rate  and  with  cost  of 
collection  and  an  attorney's  fee  in  case  pay- 
ments shall  not  be  made  at  maturity." 

Following  this  and  in  the  first  person  sin- 
gular Is  a  clause  waiving  the  benefit  of  all  ex- 
emption laws  and  authorizing  any  attorney 
at  law  to  appear  In  any  court  of  record  "for 
me"  in  any  action  on  the  note,  and  waiving 
Issue  of  service  and  confessing  Judgment,  eta 
This  is  signed: 

"International  mectrlc  Piano  Go., 
"M.  D.  Gross,  Pres. 
"Tekla  Rossmann." 

Of  the  remaining  notes,  six  of  them  for 
$50  each,  and  one  for  $20,  all  dated  Februai; 
4th,  1910,  after  the  date  read: 

"Six  months  after  date  we  promise  to  pay  to 

the  Rudolph  Wurlitzer  Company  or  order  $50, 
for  value  received,  with  interest  from  February 
4th,  1910,  at  the  rate  of  6  per  cent,  per  an- 
num until  paid,  and  we  agree  to  pay  same  at  912 
Pine  Street" 

Each  of  them  is  signed: 
"M.  D.  Gross, 
"Tekla  Rossmann,  Secy." 


^s»For  other  cases  see  same  toplo  and  KEY-NUMBIER  in  all  Key-Numbered  Digeats  and  IpdezM 
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The  petition  counting  on  these  nine  notes, 
prays  for  Jndgment  for  tbe  amount  of  them 
and  Interest,  as  also  for  attorney's  fees  as  to 
the  first  and  second. 

The  answer,  after  a  general  denial,  and 
taking  up  each  note  In  a  separate  paragraph, 
sets  oat  as  to  the  two  notes  for  $60  each, 
that  appellant  Roesmann,  on  or  before  Sep- 
tember 8th,  1809,  was  secretary  of  the  Inter- 
national Electric  Plaoo  Company,  a  corpora- 
tion having  its  office  In  tbe  dty  of  St.  Louis, 
incorporated  under  tbe  laws  of  that  state, 
and  engaged  In  selling  electric  pianos  and 
piano  players;  that  on  S^tember  3th  that 
corporation  was  selling  almost  exclusively 
the  electric  pianos  made  by  plaintiff,  it  buy- 
ing all  of  them  from  it ;  that  the  notes  sued 
CD  are  w:holly  and  entirely  without  any  con- 
sideration and  therefore  not  binding  on  this 
defendant;  that  on  September  8th,  the  date 
upon  which  the  first  two  notes  were  executed, 
the  International  Electric  Piano  Company,  In 
tbe  ordinary  course  of  business,  bought  a 
number  of  pianos  from  tbe  plaintiff  and  gave 
to  plaintiff  a  chattel  mortgage  and  its  notes 
as  security  for  the  purchase  price  of  the 
pianos,  and  that  these  two  sixty-dollar  notes 
are  notes  of  the  International  Electric  Piano 
Company  given  for  the  purposes  aforesaid, 
and  that  they  were  signed  by  defendant  (ap- 
pellant here)  as  an  officer  of  that  company, 
and  in  the  ordinary  course  of  business  of  that 
company,  by  authority  and  direction  of  the 
company  and  as  and  for  an  obligation  of  tbe 
company,  intending  thereby  to  bind  the  com- 
pany only,  all  of  which  facts  were  known  to 
plaintiff,  as  is  alleged,  and  done  by  and  with 
the  consent  of  plaintiff  and  accepted  by  plain- 
tiff as  the  note  and  obligation  of  the  Inter- 
national Electric  Piano  Company. 

It  is  further  averred  that  her  signatures 
on  the  notes  are  not  her  Individual  signa- 
tures but  her  signatures  as  an  officer  of  the 
International  Electric  Piano  Company  and  as 
and  for  the  obligation  of  that  company,  and 
that  no  consideration  moved  to  her  for  sign- 
ing the  notes.  Further  answering  defendant 
states,  on  information  and  belief,  that  the 
plaintiff  foreclosed  on  the  chattel  mortgage 
referred  to,  and  in  pursuance  of  this  foreclo- 
sure sold  the  pianos  and  that  the  proceeds  of 
the  sale  were  sufficient  and  fully  paid  and 
Eatisfied  the  notes.  Averring  that  no  notice 
of  protest  or  dishonor  of  these  notes  had 
ever  been  given  defendant,  she  prays  that  she 
be  discharged  from  the  action  with  her  costs. 

The  answer  as  to  tlie  remaining  notes  is 
practically  identical  in  its  averments  with 
the  foregoing,  save  as  to  the  change  neces- 
sary by  the  difference  in  the  date,  all  these 
latter  notes  being  dated  February  4th,  IftlO. 

It  does  not  appear  that  any  reply  was  filed 
but  the  case  was  treated  as  being  at  issue  on 
the  petition  and  answer.  A  Jury  was  waived 
and  the  cause  heard  before  the  court,  the 
notes  referred  to  being  offered  in  evidence, 
without  any  objection. 


It  was  admitted  that  the  six  fifty-dollar 
notes  and  tbe  twenty-dollar  note  were  se- 
cured by  chattel  mortgages  executed  by  the 
International  Electric  Piano  Company  to 
plaintiff,  on  a  piano  bought  by  the  former 
company  from  the  latter,  and  that  from  the 
selling  price  of  the  piano  the  plaintiff  re- 
ceived the  sum  of  $230  on  November  2nd, 
1912.  The  mortgage  referred  to  was  offered 
in  evidence  but  it  not  in  the  abstract  There 
was  evidence  as  to  the  value  of  the  services 
of  tbe  attorney  in  bringing  the  action,  and 
plaintiff  rested. 

Defendant  in  her  own  behalf  offered  tbe 
record  of  the  voluntary  assignment  of  the 
International  Electric  Piano  Company,  in  the 
proceedings  under  which  the  plaintiff  luid 
presented  for  allowance  all  the  notes  refer- 
red to  except  the  first  and  second.  This  was 
objected  to  but  the  objection  overruled.  This 
record  is  not  in  the  abstract  before  us,  and 
we  have  no  evidence  of  its  contents  or  scope 
other  than  above.  The  two  chattel  mortgages 
referred  to  were  also  Introduced  but  they 
are  not  before  us ;  bow  and  by  what  officers 
executed  does  not  appear;  it  is  stated,  how- 
ever, that  they  covered  all  tbe  notes  except 
the  two  for  $60  each. 

Defendant  thereupon  took  the  stand  as  a 
witness  in  her  own  behalf  and  stated  that 
her  connection  with  the  International  Elec- 
tric Piano  Company  on  September  8th,  1909, 
and  February  4th,  1910,  as  well  as  before, 
between  and  after  those  dates,  was  that  of 
secretary;  that  she  never  had  any  dealings 
personally  with  plaintiff  and  did  not  person- 
ally buy  any  pianos  from  it  and  never  owed 
plaintiff  company  anything.  Admitting  her 
signatures  to  the  notes  as  signed,  she  testi- 
fied that  she  never  received  anything  person- 
ally, and  she  added  that  she  bad  signed  these 
notes  as  an  officer  of  the  company.  This  lat- 
ter was  objected  to  on  the  ground  that  the 
notes  spoke  for  themselves.  The  objection 
was  sustained,  defendant  excepting.  De- 
fendant repeating  that  she  never  received 
anything  personally  for  the  notes  and  was 
never  obligated  in  any  way  to  the  plaintiff, 
stated  that  she  had  signed  the  chattel  mort- 
gage at  the  same  time  she  had  signed  the 
notes;  that  when  she  signed  these  notes  and 
when  they  were  received  by  the  plaintiff 
company,  that  company  knew  that  she  was 
an  officer  of  tlie  International  Electric  Piano 
Company;  that  that  fact  had  been  known  to 
them  for  years.  She  further  testified  that 
tbe  plaintiff  company  had  been  doing  busi- 
ness with  the  International  Electric  Piano 
Company,  certainly  since  1906,  possibly  ear- 
lier.   She  was  then  asked: 

"Can  you  state  to  the  court  the  procedure  that 
was  followed  When  the  International  Electric 
Piano  Company  bought  pianos  from  the  Ru- 
dolph Wurlitser  Company?" 

Tlie  court  said: 

"Is  not  that  an  effort  to  diange  the  terms  of 
this  written  contract?" 

To  which  counsel  for  defendant  said  that 
tbey  maintained:  /  -  i 
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"That  in  a  note,  as  between  the  original  par- 
ties,  where  the  payee  of  the  note  Imew  the  ca- 
pacity in  which  the  defendant  in  this  caae  was 
Bicning  and  accepted  it  with  that  knowledge—" 
The  Court:  "Is  not  this  changing  the  terms  of 
that  written  contract?  If  the  contract  incor- 
rectly recites  what  has  taken  place  is  not  yoar 
remedy  to  reform  it?" 

The  court,  taowever,  announced  that  It 
would  hear  the  testimony  subject  to  the  ob- 
jection of  counsel  for  defendant  Witness 
then  answered: 

"The  pianos  have  been  secured  by  a  mortgage 
given  by  the  International  Electric  Piano  Com- 
pany and  notes  given  in  payment,  and  those 
notes  payable  different  months  and  at  different 
times  and  signed  by  the  officers  of  the  company." 

Plalntur,  then  asked  If  the  notes  were  ever 
presKited  to  her  for  payment  before  the 
winding  up  of  the  business  of  the  Interna- 
tional Electric  Piano  Company,  answered, 
"No ;"  that  she  had  never  been  asked  to  pay 
tliese  notes.  This  was  her  testimony  In 
chief. 

On  cross-examination  defendant  admitted 
that  payment  had  been  demanded  of  her  on 
the  notes  before  the  action  was  commenced; 
that  at  the  time  of  the  execution  of  the  notes 
one  TTnger  was  manager  of  the  business  of 
the  International  Electric  Piano  Company 
and  that  she  (defendant)  had  nothing  to  do 
with  the  active  business  of  the  concern;  that 
Unger  had  presented  the  notes  to  her  for  sig- 
nature and  that  she  had  never  had  any  com- 
munication personally  with  plaintiff.  The 
court  asked  her  If  these  notes  Involved  bad 
not  been  given  In  payment  of  the  merchan- 
dise received.  Witness  answered  that  the 
merchandise  had  been  received  by  the  com- 
pany but  not  by  her,  and  that  all  she  had 
ever  learned  with  respect  to  the  transactions 
was  from  some  of  the  employ^  of  the  Inter- 
national Electric  Piano  Company,  of  which 
company  Mr.  Gross  was  president.  The  de- 
fendant, still  on  the  Stand  as  a  'witness,  stat- 
ed that  she  would  like  to  show  under  what 
conditions  she  signed  these  particular  notes. 
niat  was  objected  to  and  objection  sustain- 
ed.   No  exception  to  this  ruling  is  noted. 

Mr.  Gross  testified  that  he  had  been  presi- 
dent of  the  International  Electric  Piano  Com- 
pany in  1909  and  1910.  Shown  the  notes  and 
asked  under  what  circumstances  they  were 
signed,  he  answered  that  they  were  signed 
by  himself  and  the  defendant  as  oSBcers  of 
the  company.  This  was  objected  to,  but  no 
ruling  made.  He  was  then  asked  to  state  the 
circumstances  under  which  the  notes  had 
been  signed  and  who  asked  him  to  sign.  That 
was  objected  to  but  no  ruling  made  nor  an- 
swer given.  He  was  then  asked  what  the 
notes  were  given  for  and  he  answered  that 
.  they  had  been  given  for  pianos  bought  from 
the  Rudolph  Wurlltzer  Company  by  the  In- 
ternational Electric  Piano  Company;  that  at 
the  time  he  was  president  and  the  defendant 
secretary  of  the  company.  Asked  If  he  knew 
whether  Mrs.  Rossmann,  the  defendant,  had 
received  any  money  or  goods  or  any  consider- 
ation for  the  signing  of  the  notes,  he  said  he 


did  not  know.     Ibis  was  the  substance  of 
all  the  testimony  In  the  case. 

The  trial  Judge  thereupon  taking  the  case 
under  advisement  rendered  a  finding  of  facts 
not  necessary  to  set  out.  It  bdng  sufficient  to 
say  that,  in  efTect,  he  found  that  defendant 
was  bound  individually  on  the  notes,  that  the 
consideration  for  the  notes  was  Qie  piano 
purchased  by  the  International  Ellectrlc  Pia- 
no Company,  that  the  notes  were  entitled  to  a 
credit  of  $230,  and  allowing  $50  for  an  at- 
torney's fee  on  the  first  and  secmid  notes,  he 
rendered  judgment  In  fttvor  of  plaintiff  in 
the  sum  of  $351.64. 

Defendant  In  doe  time  filed  a  motion  for 
new  trial,  assigning  four  grounds:  First,  the  i 
verdict  and  Judgment  of  the  court  la  against 
the  evidence  and  the  weight  of  the  .evidence;  ' 
second.  Is  against  tlie  law  under  the  evi- 
dence; third,  la  against  the  law  and  the  evi- 
dence; fourth,  In  failing  to  give  findings  of 
fact  requested  by  defendant  The  motion  for 
new  trial  being  overruled,  the  plaintiff  ex- 
cepting, duly  appealed  to  our  court 

Taylor  &  Mayer,  Ben  L.  Shifrin,  and  Ches- 
ter H.  Krum,  all  of  St  liouis,  for  appellant 
Charles  A.  Houts,  of  St  Louis,  for  respond- 
ent 

Opinion. 

RBYNOIiDS,  P.  J.  (after  stating  the  facts 
as  above).  It  will  be  noticed  that  there  is 
no  complaint  made  in  thU  motion  as  to  the 
exclusion  of  evidence,  nor  does  the  requested 
finding  appear. 

[1]  Learned  counsel  for  appellant  in  his 
brief  makes  two  points  for  reversal  and  we 
confine  ourselves  to  them. 

His  first  point  is,  that  the  notes  Were  whol- 
ly without  consideration,  arguing  that  ab- 
sence of  consideration  is  a  matter  of  defease 
as  against  any  person  not  a  holder  in  due 
course,  ftnd  citing  [Section  9999,  Revised  Stat- 
utes 1909,  in  support  of  this  proposition. 
That  section  provides  that  absence  or  failure 
of  consideration  Is  a  matter  of  defense  as 
against  any  person  not  a  holder  In  due  course. 
It  is  also  argued  under  this  first  point  that 
respondent  was  not  a  holder  In  due  course, 
the  notes  never  having  been  negotiated,  and 
it  Is  stated  that  the  court  expressly  found 
that  no  consideration  passed  to  appellant 
Disposing  of  this  last  proposition,  it  Is  suf- 
ficient to  say  that  the  court  found  there  was 
consideration  for  the  notes.  Taking  up  the 
remainder  of  the  p<^nt  while  It  is  true  that 
no  consideration  passed  personally  to  appel- 
lant it  is  abundantly  clear  that  there  was  a 
consideration  for  the  notes  as  between  the 
two  companies ;  in  point  of  fact  every  cotint 
of  the  answer  admitted  there  was  a  consid- 
eration for  the  notes,  it  being  averred  tbat 
they  were  given  for  a  piano  purchased  from 
plaintiff  by  the  International  Electric  Piano 
Company.  That  the  consideration  did  not 
pass  to  the  plaintiff  herself  is  entirely  Imma- 
terial. It  is  hornbook  law  that  If  A  pur- 
chases goods  from  B,  for  yr^cf^  Jl^^^does  not 
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immediately  pay,  and  tbat  G  and  D  give  thetr 
note  to  B  tor  A'a  debt,  the  oonsideration  be- 
tween A  and  B  Is  suffldlent  to  suppart  the 
note  of  O  and  D  given  to  B  on  tbat  conaideia- 
tloD.  We  are  therefore  anable  to  agi<ee  with 
the  proposition  of  learned  ootmael,  that  the 
defense  interposed  was  clearly  within  the 
statate  refened  to  and  hence  should  have 
been  sostalned. 

The  aecMid  point  argoed  by  learned  coun- 
sel for  appellant  is  that  the  finding  below 
cannot  be  sustained  upon  some  hyimthesls 
of  accommodation  becauae,  first,  appellant 
was  not  an  accommodation  maker  but  had 
"mistakenly  signed  without  Indicating  In 
what  capacity  she  signed ;"  and,  second,  that 
it  Is  Impossible  to  dlstlngulah  the  case  In 
principle  frcm  that  of  Chicago  Title  &  Trust 
Co.  V.  Brady,  166  Mo.  197,  loc.  dt  206,  66 
S.  W.  303.  It  Is  also  argued  under  this  point 
by  learned  counsel  for  appellant  that  she  had 
"Signed  the  note  as  the  company's  note.  She 
omitted  the  proof  of  that  fact  from  the  face 
of  the  paper.  This  Is  all  that  can  be  figured 
out  of  the  case." 

[2]  Admltttng  that  plaintiff  had  "miataken- 
ly  signed  without  indicating  in  what  capacity 
she  signed,"  that  mistake  is  to  her  own  hurt 
and  cannot  avail  her  in  this  action.  Mistakes 
of  fact  may  be  relieved  in  a  court  of  equity, 
but  are  not  cognizable  by  a  court  of  law  in 
a  purely  legal  action.  So  the  learned  trial 
Judge  Intimated;  that  Is,  If  appellant  had 
brought  an  action  for  the  reformation  of  the 
notes,  they  still  being  In  the  hands  of  the 
original  party,  or  of  one  having  notice,  that 
action  might  have  been  maintained.  But  she 
did  not  do  that  and  attempted  in  this  pro- 
ceeding to  vary  the  written  contract  by  parol, 
a  thing  she  could  not  do.  The  f&ct  here  ad- 
mitted by  her  counsel,  that  appellant  "bad 
omitted  proof  of  that  fact  (of  her  representa- 
tive capacity)  from  the  face  of  the  paper," 
is  fatal  in  this  action. 

There  have  been  decisions  in  which  it 
seems  to  have  been  held  that  a  party  signing 
a  note  and  attaching  to  his  signature  the 
deslgnatlcm  of  an  office  he  holds,  cannot  be 
held  personally.  But  when  the  decisions  of 
our  own  state  are  examined,  which  are  claim- 
ed to  so  bold,  it  will  be  found  that  there  was 
something  In  the  body  of  the  Instrument  It- 
self or  In  the  manner  of  the  signature,  to  al- 
low evidence  to  be  Introduced  to  explain  the 
apimrent  ambiguity. 

The  last  decision  of.  our  Siq>reme  Court 
treating  of  this,  to  which  our  attention  has 
been  called,  is  that  of  Sparks  et  aL  v.  Dis- 
patch Transfer  Co.,  104  Mo.  531, 15  S.  W.  417, 
12  Ia  B.  A.  714,  24  Am.  St.  Rep.  351.  There 
Judge  Gantt,  who  wrote  the  opinion,  has 
carefully  reviewed  the  authorities  which  are 
claimed  to  throw  any  Ught  upon  the  point, 
not  only  in  our  own  state  but  by  text-writers 
and  oonrtcb  both  of  the  United  States,  and  of 
other  courts.  Kven  in  that  case,  with  all  the 
decisions  ot  out  Supreme  Couit  befors  blm 


at  questions  at  all  gwmain  to  the  question, 

Judge  Gantt  has  said  (104  Mo.  loc.  dt  541, 
15  S.  W.  417,  12  Ik  R.  A.  714,  24  Am.  St.  Rep, 
361),  that  the  exact  question  presented  there, 
that  is,  the  liability  of  the  defendant  com- 
pany on  the  notes  signed  by  its  president  in 
his  own  name  and  without  any  reference  to 
the  corporation  in  the  body  or  in  the  signa- 
ture, had  not  been  passed  on  by  our  Supreme 
Court  The  Sparks  Case,  supra,  was  an  ac- 
tion upon  five  notes,  two  of  them  ordinary 
promissory  notes,  payable  at  a  day  named 
and  for  value  received,  signed  "Dispatch 
Transfer  Co.,  by  S.  Jackson,  President."  The 
remaining  three  notes  were  in  the  ordinary 
form  of  negotiable  promissory  notes  and  sign- 
ed, "S.  Jackson."  The  plaintiff  Sparks  and 
others  sued  the  Dispatch  Transfer  Company 
on  these  notes.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  on  all  of  them. 
Parol  evidence  was  admitted  at  the  trial  to 
show  that  the  defendant  corporation  was  lia- 
ble on  the  three  notes  signed  by  its  president 
in  his  Individual  name  without  any  refer- 
ence in  the  notes  themselves  or  in  tlie  sig- 
natures to  any  official  character,  there  being 
evidence,  however,  to  the  effect  that  the  mules, 
for  the  purchase  of  which  these  notes  had  been 
given,  were  purchased  for  the  use  of  the  de- 
fendant company.  Judge  Oantt,  after  stating 
that  the  precise  point  was  new  In  our  state, 
as  above  noted,  says  that  it  has  be«i  long 
settled  in  many  of  our  sister  states,  dtlng  a 
number  of  decisions.  He  refers  to  and  quotes 
from  Pentz  v.  Stanton,  10  Wend.  271,  25  Am. 
Dec.  668,  as  carrying  the  conclusion  arrived 
at  upon  the  examination  of  authorities  in 
England  and  In  the  different  states  of  the 
Union  (104  Mo.  loc.  dt.  542,  15  S.  W.  420,  12 
L.  R.  A.  714,  24  Am.  St.  Rep.  351),  as  being 
to  the  effect  "tbat  no  person  can  be  consider- 
ed a  party  to  a  bill,  unless  his  name,  or  the 
name  of  the  firm  of  whldi  he  is  a  partner, 
appear  on  some  part  of  it"  He  states  this 
as  a  rule  universally  accepted  as  law  by  re- 
cent text-writers,  referring  to  them,  and 
designates  paper  which  contain  no  such  tn- 
didum  and  is  signed  in  that  way  as,  "  'a  cour- 
ier without  luggage,'  whose  countenance  is 
its  passport;  and,  in  suits  upon  ne^'otlnble 
instruments,  no  evidence  is  admissible  to 
charge  any  person  as  a  prlndpal  thereto, 
unless  his  name  In  some  way  is  disclosed  up- 
on the  Instrument  Itself."  Judge  Oantt  adds: 
"And  another  good  reason  for  the  rule  is, 
that  every  part  of  commercial  paper  must  be 
definite  and  certain  and  contained  in  the  body 
of  the  paper  Itself,  so  that  every  taker  and 
holder  understands  exactly  what  his  rights  in 
and  to  it  are,  and  with  whom  he  U  contracting.'* 

Judge  Gantt  further  approvingly  quotes 
Mechanics'  Bank  of  Alexandria  v.  Bank  of 
Columbia,  5  Wheat  328,  loc.  dt  386  (6  L. 
Kd.  100),  this : 

"But  the  fact  that  this  appeared  on  its  face 
to  be  a  private  dieck,  is  by  no  means  to  be 
conceded.  On  the  contrary,  the  appearance  of 
the  corporate  name  of  flie  institution  on  the 
face  of  the  paper,  at  once  leads  to  the  belief, 
that  it  is  a  corporate,  and  not  an  indiridual 
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transaction;  to  wkich  mast  be  added  the  cir- 
cumstances, that  the  cashier  is  the  drawer,  and 
the  teller,  the  payee;  and  the  form  of  ordinary 
checks  deviated  from,  b£  the  substitution  of 
to  order,  for  to  bearer.  The  evidence,  therefore, 
on  the  face  of  the  bill,  predominates  in  favor 
of  its  being  a  bank  transaction." 

The  conclusion  of  our  Supreme  Court  in 
the  Sparks  Case,  supra,  lOi  Mo.  loc.  cit  648, 
15  S.  W.  417,  12  li.  R.  A.  714,  24  Am.  St. 
Rep.  351,  Is  to  the  effect  that  in  view  of  tbe 
law,  tbe  trial  court  erred  in  the  admission  of 
parol  evidence  to  show  that  Jackson  executed 
three  of  the  notes  sued  on  as  notes  of  the 
corporation.  That  case  is  tbe  converse  of  tbe 
one  before  us,  but  its  principle  is  here  appli- 
cable. While  It  was  decided  l>efore  tbe  adop- 
tion in  1905  of  our  Negotiable  Instrument 
Law,  chap.  86,  Revised  Statutes  1900,  we 
tblnk  it  Is  in  entire  harmony  vidtb  what  is 
now  section  9991,  Revised  Statutes  1009,  a 
section  in  that  law.  By  that  section  It  is 
provided: 

"Where  the  instrument  contains  or  a  person 
adds  to  his  signature  words  indicating  that  he 
signs  for  or  on  t>ehalf  of  a  principal  or  in  a 
representative  capacity,  he  is  not  bable  on  the 
instrument  if  he  was  duly  authorised;  but  the 
mere  addition  of  words  describing  him  as  agent, 
or  as  filling  a  representative  character,  without 
disclosing  sis  principal,  does  not  exempt  him 
from  personal  liability." 

In  our  judgment  this  section  Is  conduslTe 
of  the  proposition  here  involved. 

[1,4]  Willie  on  tbe  first  two  notes  tbe 
name  of  tbe  International  Electric  Piano 
Company  appears,  followed  by  the  signa- 
ture, "M.  D.  Gross,  Pres.,"  tbe  signature  of 
appellant  following  bas  no  official  designa- 
tion whatsoever  and  in  the  remaining  notes 
no  reference  whatever  to  any  corporation 
appears ;  they  are  ordinary  promissory  notes, 
signed,  "M.  D.  Oross,  Tekla  Rossmann,  Secy." 
Clearly  on  tbe  two  first  notes  appellant  sign- 
ed and  is  boimd  individually.  We  know  of 
no  rule  which  prevents  an  individual  signing 
a  note  as  maker  with  tbe  corporation.  That 
is  exactly  what  this  appellant  did  as  to  tbe 
two  first  notes.  In  tbe  remaining  seven 
notes  the  word  or  abbreviation  "Secy."  ap- 
pears, but  tbe  name  of  tbe  International  Elec- 
tric Piano  Company  nowhere  appears,  ei- 
ther as  a  party  or  ^gnatory. 

We  are  aware  that  there  bas  lieen  some 
diversity  of  opinion  even  since  the  enact- 
ment of  this  statute  among  some  of  the 
courts  of  states  in  which  tbe  Negotiable  In- 
strument Law  has  t>een  adopted,  as  to  tbe 
proper  construction  of  this  provision,  those 
decisions  adhering  to  older  decisions.  But 
as  we  bad  occasion  to  say  in  Walker  v.  Dun- 
bam  et  al.,  135  Mo.  App.  396,  115  S.  W.  1086, 
when  our  state,  as  the  result  of  efforts  made 
by  tbe  members  of  tbe  American  Bar  Associa- 
tion, and  following  many  other  states,  adt^t- 
ed  tbe  Negotiable  Instrument  Act,  the  very 
purpose  of  that  act  was  to  harmonize  tbe  law 
and  to  establish  uniformity  of  law  through- 
out tbe  several  states  of  tbe  Union  on  the 
subject  of  negotiable  instruments.  It  would 
avail  very  little  for  our  legislative  branch  of 


tbe  government  to  attempt,  by  l^ialation,  to 
adopt  a  uniform  system  of  laws  on  any  sub- 
ject and  for  the  judicial  department — the 
courts — to  depart  as  widely  as  ever  from 
each  other  as  Iwfore,  In  construing  tbe  same 
provision  in  iliat  law.  Such  a  course  cer- 
tainly does  not  teatA  to  tbe  promotion  of  har- 
mony and  miiformlty  ttarougboot  the  Union 
on  a  matter  of  so  great  importance  as  tliat 
involved  in  tbe  construction  of  negotiable  In- 
struments. 

Tbe  only  dedsiona  by  any  of  onr  appellate 
courts  on  the  point  here  invcdved,  roidered 
since  tbe  adoption  of  our  Negotiable  Instru- 
ment Law,  and  on  notes  falling  under  It,  are 
Stephenson  v.  Joplln  State  Bank,  160  Mo. 
App.  47, 141  S.  W.  691,  and  Myers  ▼.  Chesley, 
190  Mo.  App.  871,  177  S.  W.  826,  decisions 
rendered  by  tbe  Springfield  Court  of  Ap- 
peals. In  both  these  dedsiona  we  think  that 
that  learned  tK>dy  recognized  the  law  to  be 
as  we  here  hold.  In  tbe  Myers  Case,  supra, 
the  note  was  held,  and  we  tblnk  correctly,  to 
fall  within  section  9991  of  our  Negotiable 
Instrument  Act  In  tbe  very  note  there  in- 
volved it  appeared  <«  its  face  that  tbe  de- 
fendant there  had  signed  "for  or  on  behalf 
of  a  (named)  principal  or  in  a  representative 
capacity."  Each  of  these  decisions  are  in 
line  with  that  of  Sparks  v.  Dispatch  Trans- 
fer Co.,  supra,  and  with  what  we  here  bold. 

We  hold,  therefore,  that  the  learned  trial 
court  committed  no  error  in  excluding  the 
parol  evidence  which  was  offered  to  vary  and 
counteract  tbe  plain  provisions  of  these  sev- 
eral notes. 

Learned  counsel  tot  appellant  has  himself 
stated  that  appellant  was  not  an  accommo- 
dation maker  but  that  she  "mistakenly  sign- 
ed without  indicating  in  what  capacity  she 
signed."  Her  mistake  Is  one  of  which  she 
must  herself  suffer  tbe  consequences,  unfor- 
tunate as  they  may  be  for  her. 

When  that  counsel,  however,  asserts  under 
tbe  second  subdivision  of  his  second  point, 
that  it  is  impossible  to  distinguish  tbe  case 
at  bar  in  principle  from  that  of  Chicago 
Title  &  Tinst  Co.  v.  Brady,  165  Mo.  197, 
and  referring,  as  he  does,  especially,  to  page 
205,  65  S.  W.  303,  we  are  unable  to  agree 
wltK  Wm.  That  was  a  case  in  which  there 
was  no  consideration  whatever.  For  the  pur- 
pose of  swelling  the  apparent  assets  of  the 
bank,  of  which  they  were  officers,  Brady  and 
another  officer  executed  their  notes  to  the 
bank.  The  bank  subsequently  becoming  In- 
solvent and  going  into  the  hands  of  a  receiv- 
er, that  receiver,  tbe  Chicago  Title  &  Trust 
Company,  sued  Brady  upon  the  notes.  It 
was  very  properly  held  there,  not  only  by 
reason  of  this  being  an  accommodation  imper, 
but  because  there  was  no  consideration,  tliat 
the  receiver  could  have  no  higher  title  in  tbe 
paper  than  tbe  corporation  it  represented: 
could  not  recover 'as  against  On  defendant 
That  Is  very  far  from  the  case  at  bar,  for 
here,  contrary  to  tbe  assertion  of  the  learned 
counsel  for  appellant,  tbe  trial  coOrt  did  find 
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as  a  ftict  and  as  we  have  before  set  out.  tbat 
tbere  was  a  consideration  for  the  note  here 
girm;  not  moving,  It  is  tme,  immediately 
to  tbe  defendant,  here  a  party  to  the  note,  bnt 
to  the  corporation,  and  so  the  appellant  her- 
aelf  pleaded. 

[g]  This  Is  probably  a  hard  case  on  appel- 
lant, but  we,  as  a  court,  cannot  disregard  or 
set  aside  roles  which  must  be  applied  in  the 
constrnctlon  of  commercial  paper  by  the 
seeming  hardness  of  a  particular  case. 

Without  going  further  into  the  case  our 
conclusion  is  that  the  Judgment  of  the  trial 
court  is  correct  and  It  is  accordingly  af- 
firmed. 

ALLEN,  J.,  concurs. 


RENIC3K  T.  BROOKE  et  al.     (No.  12060.) 

(Kansas  CSty  Court  of  Appeals.     Missouri. 

Dec.  18,  1916.) 

1  Pbimcifai.  and  Agent  «=322(1')— Pkooj'  or 
Agbrct— Dboi>aba.tionb  or  AoKirr. 
The  fact  ot  an  alleged  agency  cannot  be  es- 
tablished by   the  mere  declarations  or  acts  of 
the  agent. 

(Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Gent.  Dig.  {  40;  Dec  Dig.  «=»22(1).] 

2.   PHNCrPAL     AND     AOINT     «=>19— PBOOF    01" 
AOEROT— BUBDKN    OF   PBOOF. 

Since  the  authority  of  an  agent  most  rest 
npon  some  act  of  a  principal,  the  burden  is 
npon  the  party  asserting  the  agency  to  establish 
by  proof  an  act  or  acts  of  the  prmcipal  which 
expressly  or  by  reasonable  implication  or  by  es- 
toppel conferred,  or  should  be  held  to  have  con- 
ferred, Oie  authority. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {  86;   Dec.  Dig.  <S=»19.] 

8.  Pbtscipal   AND    Aqknt   «=5*24— Action— 

QresnoN  fob  Jttbt. 
Whether  an  agency  exists  under  an  ascer- 
tained state  of  facts  is  a  question  of  law,  but 
where  the  evidence  relating  to  the  ultimate 
facts  is  conflicting  the  ascertainment  of  the 
basic  facts  belongs  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  fS  722,  723;  Dec.  Dig. 
«=>24J 

4.  Pbincipai.  and  Aqknt  ^»23(2)— Pkoof  of 
aoenct— clbcumstahtial  evidence. 
The  fact  of  real  or  apparent  agency  may  be 

established  by  drcnmstuitial  evidence. 
[Ed.  Note.— BV>r  other  cases,  see  Principal  and 

Agent,  Cent.  Dig.  i  41;   Dec.  Dig.  <S=»^2).l 

6.  Pbincipai.  and  Aoknt  •925(1)— Estoppbi. 

Though  the  act  of  a  supposed  agent  was  in 
fact  unauthorized,  an  alleged  principal  may  be 
bound  on  the  principle  of  estoppel,  as  where  be 
has  placed  the  alleged  agent  in  a  position  as  to 
Us  property  calculated  to  deceive  others  dealing 
with  such  person,  as  apparent  agent  in  refer- 
ence thereto. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Cent  Dig.  {§  42,  46;    Dec.  Dig.  «=» 

0.  Pbincipai.  and  Aobnt  «s»158  —  Fbatjd  — 
Sale  of  At7touobii.b. 
Where  an  automobile  manufacturer  constl- 
tnted  one  its  general  agent  to  sell  automobiles, 
or  held  such  person  out  to  the  general  public 
as  possessing  such  authority,  the  company  was 
liable   in    damages   for  such   agent's  false  and 


fraudulmt  representations  in  selling  a  second- 
hand car  as  a  new  one;  sucAi  transaction  being 
within  the  real  or  apparent  scope  of  his  author- 
ity. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  IS  689-693;  Dec.  Dig. 
"S=»15S.] 

7.  Pbincipai.  and  Adent  «=>20(2)  —  Action 
Against  Pbincipal  fob  Agent's  Fbaud  — 
Evidence. 

In  an  action  against  an  automoUIe  manu- 
facturer for  agent's  fraud,  correspondence  be- 
tween the  principal  and  the  alleged  agent  and 
between  the  principal  and  third  persons  tending 
to  show  that  the  alleged  a||ent  was  in  fact  the 
general  agent  of  the  principal,  and  was  being 
held  out  to  the  world  as  such,  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  38;    Dec.  Dig.  <8=»20(2).] 

8.  OUSTOMB  AND  USAGES  «=>8  —  VAUDITT  — 

Distobtion  of  Common  Wobds. 
EiVidence  by  defendant  of  a  custom  among 
motorcar  manufacturers  to  use  such  terms  as 
"agents"  and  "commissions"  in  a  sense  opposite 
to  their  legal  and  generally  understood  meaning 
was  inadmissible;  it  being  a  palpable  distor- 
tion of  common  terms  to  cnange  an  agency  re- 
lationship into  one  of  vendor  and  vendee. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  H  8-10;   Dec.  Dig.  «»=»8.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Harris  Robinson,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  John  H.  Renlck  against  A.  O. 
Brooke  and  another.  From  judgment  for 
plalntlfT,  defendant  Leilngton  Motor  Com- 
pany appeals.    Affirmed. 

W.  W.  Gamhart  and  C.  M.  Ingraham,  both 
of  Kansas  City,  for  appellant  Cook  &  Gos- 
sett,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff  began  this  suit  in 
September,  1913,  to  recover  damages  for 
false  and  fraudulent  representations  he  al- 
leges defendants  made  to  him  respecting  an 
automobile  they  delivered  to  him  pursuant 
to  the  terms  of  a  written  contract  of  pur- 
chase and  sale  the  parties  entered  Into  In 
February,  1911.  Defendant  Brooke  failed  to 
answer,  and  Judgment  by  default  was  ren- 
dered against  htm.  Defendant  Lexington 
Motorcar  Company  answered.  A  trial  of 
the  issues  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  in  the  sum  of  $1,000,  and 
the  Lexington  Company  appealed. 

The  record  and  briefs  are  voluminous,  but 
the  material  facts  of  the  case  are  simple  and 
may  be  briefly  stated.  The  appealing  de- 
fendant is  the  manufacturer  of  the  "Lexing- 
ton" automobile;  its  chief  place  of  business 
being  in  Indiana.  Brooke  was  the  proprietor 
of  a  garage,  and  dealt  in  automobiles  in  Kan- 
sas City;  the  Lexington  being  the  only  car 
he  sold  as  such  dealer.  Plaintiff  claims  de- 
fendants held  Brooke  out  as  the  agent  of  the 
Lexington  Company,  and  that,  as  such  agent, 
Brooke  sold  a  new  car  to  him  of  a  described 
model  and  type,  for  the  price  of  $1,700 ;  that 
afterward  defendants  delivered  a  secondhand 
car  which  they  had  repaired  and  repainted 


and  falsely  represented  it  to  be  a  new  car. 

^soVoT  other  cases  see  tame  topic  and  KBT-NVMBER  In  all  Ke7-Numbered  Dlgesti  and  Indexes      71C 
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Plaintiff  relied  upon  this  representation,  ac- 
cepted the  proffered  car,  and  did  not  discover 
the  falsity  of  the  representation  until  short- 
ly before  bringing  this  suit. 

Defendants  deny  the  agency  of  Brooke, 
and  insist  that  he  sold  and  delivered  to  plain- 
tiff a  repaired  and  repainted  secondhand  car 
which  belonged  to  him.  Brooke  conducted 
his  business  In  Kansas  City  under  the  name 
of  the  A.  O.  Brooke  Automobile  Company. 
By  the  terms  of  his  contract  with  the  Lexing- 
ton Company  he  was  given  the  exclusive  sale 
of  that  company's  cars  in  Kansas  City  and  ex- 
tensive contiguous  territory,  and  his  relation 
to  that  company  was  attempted  to  be  defined 
as  that  of  a  vendee,  a  retail  dealer,  in  the 
cars  manufactured  by  the  company.  But 
there  is  much  in  the  contract,  and  still  more 
in  the  course  of  dealing  between  the  parties 
indicative  of  the  relationship  of  principal 
and  agent.  In  advertising  matter  sent  by  the 
company  to  Brooke  for  distribution  and  In 
numerous  letters  written  to  him  by  officers 
of  the  company  he  la  described  as  the  "agent" 
and  the  "Western  distributor"  of  the  Lexing- 
ton cars,  and  other  terms  were  used  and 
transactions  conducted  peculiar  to  such  re- 
lationship. Orders  for  cars  sold  by  Brooke 
were  written  on  blanks  furnished  by  the  com- 
pany, and  in  the  present  instance  plaintiff 
signed  an  order  written  on  such  blank  which 
purported  to  be  an  "agent's  order"  taken  by 
"Agent  A.  O.  Brooke."  This  order  said  noth- 
ing about  a  secondhand  car,  and  in  form  and 
terms  it  appeared  to  be  an  order  for  a  new 
car  to  be  filled  at  the  factory  in  Indiana 
and  shipped  "f.  o.  b.  Kansas  City." 

[1,J]  Without  going  into  further  detaUs, 
we  find  abiindant  evidence  supporting  a  state 
of  facts  which  would  constitute  Brooke  the 
agent  of  the  company,  not  only  to  sell,  but 
also  to  deliver  and  collect  for,  Lexington  cars 
in  the  territory  assigned  to  him.  And  fur- 
ther there  Is  evidence  supporting  the  con- 
clusion that  the  company  knew  Brooke  was 
holding  himself  out  to  the  world  as  its  gen- 
eral agent  and  provided  him  with  the  means, 
such  as  advertising  matter  and  blank  con- 
tracts, to  give  effect  to  such  representation. 
The  law  indulges  no  presumptions  that  an 
agency  exists,  and  the  fact  of  an  alleged 
agency  cannot  be  established  by  the  mere 
declarations  or  acts  of  the  agent  Since  the 
authority  of  the  agent  must  rest  upon  some 
act  of  the  principal,  the  burden' is  upon  the 
party  asserting  the  fact  of  agency  to  estab- 
lish by  proof  an  act  or  acts  of  the  principal 
which  expressly  or  by  reasonable  implication 
or  by  estoppel  conferred,  or  should  be  held 
to  have  conferred,  the  authority.  Mathes  v. 
Lumber  Co.,  173  Mo.  App.  239,  158  S.  W.  T29; 
Mechem  on  Agency,  {  276. 

[3]  Whether  an  agency  exists  under  an  as- 


certained state  of  facts  ia  a  question  of  law, 
but  where,  as  here,  the  evidence  relating  to 
the  ultimate  facts  is  conflicting,  the  ascer- 
tainment of  the  basic  facts  bdongs  to  the 
province  of  the  Jury.  Seehom  v.  Hall,  130 
Mo.  257,  32  S.  W.  643,  51  Am.  St.  Rep.  582. 

[4,  5]  The  fact  of  agency  may  be  establlsb- 
ed  by  circumstantial  evidence,  as 'may  also 
the  fact  of  an  apparent  agency,  and,  thongh 
the  act  of  the  sui^Msed  agent,  in  fact,  was 
unauthorized,  the  defendant  nevertheless 
may  be  bound  "on  the  principle  of  estoppel, 
as  where  he  lias  placed  such  other  in  a  posi- 
tion as  to  Ids  property  which  was  calculated 
to  deceive  others  dealing  with  sndi  person 
as  apparent  agent  in  reference  thereto." 
Mosby  V.  Commission  Co.,  81  Mo.  App.  500; 
Fanning  v.  Cobb,  20  Mo.  App.  577;  Hackett 
V.  Van  Frank,  105  Mo.  App.  384,  79  S.  W. 
1013;   Hoppe  v.  Saylor,  63  Mo.  App.  4. 

[6]  Upon  either  of  the  hypotheses,  which, 
as  we  have  said,  have  evidentiary  support, 
that  Brooke  was  the  general  agent  of  the 
company  authorized  to  sell,  deliver,  and  re- 
ceive pay  for  Ids  principal's  merchandise,  or 
that,  at  least,  he  was  held  out  to  the  world 
and  to  plaintiff  as  possessing  such  authority, 
the  company  is  bound  to  answer  in  damages 
for  the  consequences  to  plaintiff  of  his  false 
and  fraudulent  representations  respecting  a 
transaction  within  the  real  or  apparent  scope 
of  his  authority,  and  the  court  did  not  err 
in  so  ruling  and  in  refusing  the  company's 
request  for  a  peremptory  Instruction. 

[7,  S]  The  court  did  not  err  in  admitting 
the  correspondence  between  the  company 
and  Brooke,  and  between  the  company  and 
third  persons,  which  tended  to  show  that 
Brooke  was  the  general  agent  of  the  com- 
pany at  Kansas  City  and  was  being  held  out 
to  the  world  as  sudi  agent.  Nor  did  the 
court  err  in  refusing  to  admit  evidence  of- 
fered by  defendant  of  a  custom  among  motor- 
car manufacturers  of  using  such  terms  as 
"agent"  and  "commission"  In  a  sense  op- 
posite, to  their  legal  and  generally  understood 
meaning.  To  allow  such  palpable  distortions 
of  common  tern)s  to  change  an  agency  rela- 
tionship into  one  of  vendor  and  vendee  and 
thereby  to  relieve  an  apparent  principal  from 
the  responsibilities  and  liabilities  of  such 
status  would  be  violative  of  the  plainest  prin- 
ciples of  the  doctrine  of  custom  (Staroske  v. 
Pub.  Co.,  235  Mo.  loc.  cit  76,  138  S.  W.  36). 
and  would  open  the  door  to  the  perpetration 
of  frauds  and  Impositions  upon  the  public 

Numerous  objections  are  urged  against  the 
rulings  on  the  instructions,  but  they  are 
obviously  ill  grounded,  and  need  not  be  dis- 
cussed. 

The  case  was  fairly  tried  and  submitted, 
and  the  Judgment  Is  affirmed.    All  concur. 
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PIONEER  STOCK  POWDER  CO.  t. 
BBOYLES.    (No.  12225.) 

(Kansas  City  Court  of  Appeals.     Missoari. 
Dec.  18,  181S.) 

1.  SAI.K8  «=>53(3)  —  FbATTD  —  QlTESTIOR  roK 
JUBY. 

In  a  suit  on  a  note,  the  gnestion  whether  de- 
fendant was  deceived  into  giving  an  order  for 
certain  goods,  and  into  executing  the  note  there- 
for, b7  being  made  to  think  that  his  contract 
with  plaintiff  involved  only  making  him  agent 
for  it,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  $S  IfiO,  151;  Dec.  Dig.  «=>53(3).] 

2.  Sales  €=>345— Rkcoveby  or  Peiob— Cok- 
DiTiONB  Precedent— Pkbfobuakce  oir  (Jon- 
tract. 

Where  defendant's  note  was  given  for  a  cer- 
tain amount  of  goods  to  be  shipped  when  order- 
ed, and  defendant  ordered  the  whole  amount, 
and  plaintiff  shipped  only  a  portion,  plaintiff 
could  not  recover  the  full  amount  of  the  note, 
but,  if  anything,  only  for  the  portion  of  the 
goods  which  it  shipped  according  to  contract. 
[Ed.  Note.— For  other  cases,  see  Sales,  C^t. 
Dig.  a  956-mi;    Dec.  Dig.  <S=>845.] 

Appeal  from  .Circuit  (Tourt,  lATlngsttm 
County;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Salt  by  the  Pioneer  Stock  Powder  Company 
against  H.  h.  Broyles.  From  a  Judgment 
for  plaintUt  for  $139.78,  It  appeals.  Judg- 
ment affirmed. 

Edwin  C.  Orr,  of  Chlllicotbe,  for  appellant 
Fred  S.  Hudson,  of  Kansas  C!lty,  and  Scott 
J.  lUller,  of  OtlUlcotbe,  for  respondent 

TRIMBI/B,  J.  This  Is  a  suit  upon  a  prom- 
issory note  for  |390,  which  plaintiff  claims 
defendant  gave  in  payment  for  6,000  pounds 
of  stock  powders  and  50  gallons  of  "dip" 
which  plaintiff  says  defendant  purchased  of 
It  The  note  was  one  of  several  instruments 
executed  simultaneously,  and  aU  having  refer- 
ence to  the  same  transaction.  One  of  these 
was  a  long  contract  between  the  plaintiff  and 
defendant  upon  a  blank  furnished  and  prepar- 
ed by  plaintiff  whereby  plaintiff  appointed  de- 
fendant as  its  sole  agent  to  seU  stock  powders 
and  dip  in  a  certain  territory.  Another  was 
an  alleged  bill  of  sale,  signed  only  by  plain- 
tiff, stating  that  5,000  pounds  of  powders 
and  50  gallons  of  dip  were  sold  to  plaintiff, 
and  that  payment  for  same  had  been  made, 
receipt  for  which  had  been  acknowledged. 
The  third  was  an  order  signed  by  defendant 
addressed  to  plaintiff  at  Bloomlngton,  111., 
its  place  of  business,  directing  It  to  ship  the 
said  powders  and  dip  to  defendant  at  Cbula, 
Mo.  The  fourth  was  the  note  sued  on,  which 
plaintiff  says  was  the  way  in  which  defendant 
made  the  payment  the  receipt  of  which  is 
acknowledged  In  the  bill  of  sale. 

The  defendant  admits  that  the  signature 
to  the  note  Is  his,  but  as  a  part  of  his  defense 
set  up  In  bis  answer  that  the  note  was  obtain- 
ed through  fraud,  deceit,  and  trickery,  he 
thinking  be  was  merely  making  a  contract  to 
seU  plalntUTs  powders  as  their  agent,  and 


*s»7or  oUker  cues  Me  uune  topic  and  KBY-NUUBEB  la  all  Key-Mumbered  SlgesM  and  Indexw 


that  he  was  being  appointed  as  such  sole 
agent  within  a  certain  territory  for  the  term 
of  one  year,  and  having  no  idea  or  inten- 
tion of  buying  the  powders  himself  and  be- 
coming liable  therefor.  At  the  conclusion  of 
the  testimony,  the  court  gave  a  peremptory 
instruction  to  the  Jury  to  find  for  plaintiff 
in  the  sum  of  1139.78.  This  sum  was  the 
amount  due  from  defendant  for  the  quantity 
of  stuff  shown  by  plaintiff's  evidence  to  have 
been  shipped  to  him  at  the  price  specified  In 
the  written  contract  Thereupon  the  Jury 
brought  in  a  verdict  for  plaintiff  in  the  above 
sum.    Plaintiff  has  appealed. 

[1]  The  contract  appointing  defendant  as 
plaintiff's  sole  agent  for  a  year  is,  as  stated, 
long,  and  so  drawn  as  to  lead  one  to  think 
it  involved  nothing  else  beyond  making  de- 
fendant an  agent  for  the  company  and  that  in 
performing  his  duties  he  would  be  selling  the 
powders  for  it  and  not  buying  the  powders 
himself  and  then  retailing  them  out  And 
there  Is  room  for  the  defendant's  contention 
that  the  minds  of  the  parties  never  met  on 
the  proposition  that  he  was  making  an  out- 
right purchase  of  such  a  large  amount  of  pow- 
ders, and  that  he  was  overreached  and  deceiv- 
ed into  giving  an  order  for  the  same  and  in 
executing  his  note  therefor.  The  evidence  of 
plaintiff  as  to  the  negotiations  surrounding 
and  involved  in  the  execution  of  the  instru- 
ments gives  room  for  an  inference  that,  in 
reality,  the  outright  purchase  of  this  large 
amount  of  stuff  by  defendant  was  not  in  the 
contemplation  of  both  parties.  However, 
this  feature  of  defendant's  defense  could  not 
be  passed  upon  or  decided  peremptorily  and 
as  a  matter  of  law  by  the  trial  court,  but 
would  have  had  to  be  submitted  to  the  Jury 
as  a  question  of  fact  for  them  to  decide. 
Hence  we  need  not  go  into  the  question  of 
fraud  or  no  fraud.  If  that  were  the  only 
ground  upon  which  defendant  can  stand, 
the  case  would  have  to  be  reversed  and  re- 
manded. 

[2]  But  there  is  a  wholly  different  ground 
upon  which  the  court's  action  can  be  sustain- 
■ed,  and  that  is  this:  The  plaintiff's  own 
evidence  shows  that  the  note  in  question  was 
one  of  the  numerous  instruments  executed 
simultaneously  and  dealing  with  the  same 
subject-matter,  and  that  the  note  was  given 
for  the  purchase  price  of  the  said  powders. 
Now,  these  instruments  also  show  that  plain- 
tiff was  to  ship  whatever  stuff  defendant 
bought  whenever  the  same  was  ordered.  And 
the  order  which  defendant  gave  simultaneous- 
ly with  the  execution  of  the  note  directed 
plaintiff  to  ship  the  full  5,(K)0  pounds  of  pow- 
ders and  the  50  gallons  of  dip.  But  accord- 
ing to  plaintiff's  own  evidence  It  never  did 
this,  but  only  shipped  a  certain  portion  there- 
of, and  it  was  for  payment  of  this  conceded 
portion  that  the  court  directed  a  verdict  for 
plaintiff  at  the  agreed  contract  price.  It  be- 
ing conceded  by  plaintiff  that  the  note  was 
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given  for  ft  certain  amount  of  stufT  to  be 
shipped  when  ordered,  and  It  being  conceded 
that  defendant  ordered  the  whole  amount, 
and  that  plaintiff  never  Bhlpi>ed  but  a  por- 
tl(Hi  thereof,  It  Is  clear  that  plaintiff  Is  not 
entitled  to  recover  the  full  amount  due  on  the 
note,  but  Is  entitled  to  recover,  if  at  all,  only 
tor  that  portion  which  It  did  ship  according 
to  contract  This,  of  course,  is  on  the  theory 
that  no  fraud  was  practiced  upon  defend- 
ant In  securing  his  signature  to  the  note.  But 
defendant  does  not  complain  of  the  Judg- 
ment since  be  has  not  appealed. 

In  this  view  of  the  matter  it  Is  not  neces- 
sary to  go  Into  the  various  questions  present- 
ed in  appellant's  brief,  since,  whatever  be 
our  views  upon  them,  the  plaintiff  is  not  en- 
titled to  recover  any  more  than  he  already 
has  obtained. 

The  Judgment  la  affirmed.    All  concur. 


LA.FBVBE  v.  PRYOR  et  aL     (No.  12222.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Dec.  18,  1916.) 

1.  TBIAL     «=»191(10)— iNBTBUOnONB— Assuh- 

iNO  Neolioence. 
Where  plaintiff  was  injured  in  loading  a  tim- 
ber for  defendant,  an  instruction  assumins  that 
defendant  was  negligent  was  erroneous,  and 
should  have  stated  what  constitutes  negligence 
and  required  the  jury  to  find  negligence  from 
the  facts. 

pw.  Note.— For  other  cases,  see  Trial,  Cent. 
Diig.  !  429:  Dec.  Dig.  «e»191(10);  Negligence, 
Cent  Dig.  §  358.] 

2.  Mastkb  ard  Skbvant  «=s»293(1)— Injxtbies 
TO  Skbvani^-Ihstbuctions. 

Where,  in  action  to  recover  for  plaintiff's 
injuries,  the  negligence  claimed  was  the  failure 
of  defendant's  foreman  to  warn  plaintiff  before 
he  did,  it  was  erroneous  not  to  submit  this  issue 
to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1148;   Dec.  Dig.  «=9293 

a).] 

Appeal  from  Circuit  Court,  Uvlngston 
County;   Arch  B.  Davis,  Judga 

"Not  to  be  officially  published." 

Action  by  James  Lafever  against  Edward 
B.  Pryor  and  others.  Judgment  for  plaln- 
tUf,  and  defendants  appeaL  Reversed  and 
remanded. 

J.  L.  Mlnnls,  of  St  Louis,  J.  M.  Davis  & 
Sons,  of  Clhillicothe,  and  S.  J.  &  G.  C-  Jones, 
of  Carrolton,  for  appellants.  Scott  J.  Miller, 
of  ChUllcothe,  for  respondent 

EI/USON,  P.  J.  Defendant  is  receiver  of 
an  Interstate  railway  carrier,  and  plaintiff 
was  in  his  employ  as  a  section  man.  He  was 
Injured  while  engaged  in  such  service,  and 
brought  this  action  for  damages.  He  recov- 
ered in  the  trial  court 

It  appears  that  plaintiff,  with  several  oth- 
er workmen,  all  under  the  direction  of  a 
foreman,  was  engaged  In  loading  a  timber 
1  foot  square  and  20  feet  Img  onto  a  fiat 


car  for  the  purpose  of  being  transported  to 
another  place.  A  box  car  stood  next  to  the 
flat  car.  One  end  of  the  timber  had  been 
placed  on  the  flat  car,  and  to  lift  the  other  end 
around  onto  the  car  plaintiff,  with  two  or 
more  of  his  fellow  workmen,  was  on  the  In- 
side, 80  that  in  swinging  the  timber  it  caught 
plaintiff's  shoulder  against  the  box  car  and 
Injured  it 
Thie  negligence  charged  is  that: 
The  "bridge  timber,  under  the  directions  of 
said  boss,  was  negligently  and  carelessly  handled 
in  such  a  way,  in  the  loading  of  the  same,  as  to 
catch  this  plaintiff  between  the  side  of  the  box 
car  and  freight  car  upon  whidi  said  timber  was 
being  loaded  in  its  careless  and  negligent  man- 
ner, and  did  catch  this  plaintiff's  shoulder  be- 
tween said  timber  and  said  box  car,  and  did 
mash,"  etc. 

It  appears  that  the  foreman  saw  there  was 
danger  and  called  to  the  men  to  'look  out," 
when  the  others  dropped  below  the  Umber 
and  escaped,  but  plaintiff,  not  doing  so,  was 
caught  It  is  said  by  plaintiff  &  the  briefs 
that  the  foreman  should  have  called  sooner. 
Defendant  pleaded  contributory  negligence. 

[1]  Instruction  No.  1  for  plaintiff  la  erro- 
neous in  assuming  that  defendant  was  negli- 
gent. That,  of  course,  was  the  chief  issue, 
and  the  Instruction  should  have  been  so 
worded  as  to  require  the  jury  to  And  negli- 
gence. If  the  instruction  had  not  assumed 
that  defendant  was  guilty  of  negligence.  It 
would  still  be  erroneous  In  not  stating  to  tin 
Jury  what  would  constitute  negligence;  plain- 
tiff not  having  done  so  In  either  of  his  other 
instructions.  Magrane  v.  Railway  Co.,  183 
Mo.  119,  182,  81  8.  W.  1158;  Casey  v.  Bridge 
Co.,  114  Ma  App.  47,  65,  88  S.  W.  830. 

[2]  While  the  petition  Is  most  g^oieral  In 
the  statement  of  negligence,  yet  the  evld«Mie 
conveyed  more  Information,  and  the  negli- 
gence shown  seems  to  have  been  the  failure 
of  the  foreman  to  notify  plaintiff  sooner  than 
he  did.  This  and  whatever  else  the  testi- 
mony tended  to  specify  were  made  issues  by 
the  evidence,  and  should  have  been  submit- 
ted to  the  Jury,  but  nothing  of  that  sort  was 
done  by  the  plaintiff.  Allen  v.  Transit  Ckx, 
183  Mo.  411,  435,  81  8.  W.  1142;  Feldewerth 
V.  Railroad,  181  Mo.  App.  630,  640,  641,  164 
S.  W.  711. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


KRUOKEB  V.  CITY  OF  ST.  JOSESPH. 
(No.  12161.) 

(Kansas  City  Ourt  of  Appeals.     Missouri. 
Dec.  18,  1916.) 

1.    MUNICIPAI.  COBFOBATIORS  «3>771— IiIABIL- 
mr   FOB  ICB  ON  TBB  SlOEWAUi:. 

Where  ice  on  sidewalks  is  an  inevitable  con- 
dition at  times  daring  the  winter,  when  this 
condition  Is  general  all  over  a  city,  there  is  no 
liability  because  of  it  but  if  it  is  exceptional 
and  allowed  to  become  hazardous  for  other  cause  i 
than  its  natural  formation  as  by  ridges  or  sepa- 
rate raised  or  uneven  surfaces,  so  as  to  endanger 


UsaVn  other  omm  *e«  sun*  topie  and  KBY-NVMBSa  in  all  Key-Numbered  OlgwU  and  ladntt 


Ho^ 


SRUCEER  V.  OTTT  OP  ST.  JOSEPH 


645 


pedestriant,  the  city  ia  liable  for  injuries  caused 
tJienhj. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1827;  Dee.  Dig.  «=> 
771.] 

2.  Mtjnicipai,  Gobpobationb  •ssSiaCT)  —  ICK 

OR  SlDBWATK — NOTIOB  OF  INJTJBT— iSXATDTE. 

Under  Rev.  St  1909,  {  8863,  requiring  notice 
to  the  mayor  of  the  city  of  personal  injuries 
within  60  days  of  their  occurrence,  stating  the 
place,  time,  diaracter,  and  circumstances  of  the 
injury  as  a  condition  precedent  to  an  action 
against  the  city,  while  reasonable  accuracy  in 
stating  the  place  of  injury  is  8u£Bcient  a  no- 
tice to  the  defendant  city  that  plaintiff  was  in- 
jured by  slipping  on  the  ice  on  the  sidewalk  on 
the  west  side  of  a  street  between  two  other 
streets,  which  would  cover  a  distance  of  420 
feet,  with  nothing  else  to  assist  the  city  in  lo- 
cating the  place,   was  insufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Diir.  {  1702;  Dec.  Dig. 
i^=»812(7).] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;   T.  B.  Allen,  Judge. 

Action  by  John  E.  Enicker  against  the 
City  of  St  Joseph.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Charles  L.  Faust,  City  Counselor,  and 
Merrill  E.  Otis,  First  Asst.  City  Counselor, 
both  of  fit.  Joseph,  for  appellant.  R.  O. 
Bell,  Sam  Wilcox,  and  L.  B.  Thompson,  all 
of  St.  Joseph,  for  respondrat 

BliLISON,  P.  J.  Plaintiff's  action  was 
instituted  to  recover  damages  for  Injuries  re- 
ceived from  a  fall  on  one  of  defendant's  side- 
walks. He  recovered  judgment  in  the  cir- 
cuit court  The  statute  (section  8863,  R.  S. 
1909)  requires  that  in  order  to  maintain  an 
action  against  a  city  for  personal,  injuries, 
the  complaining  party  must  give  a  verified 
written  notice  to  the  mayor  of  the  dty  within 
60  days  of  the  occurrence  for  which  damages 
are  claimed,  "stating  the  place  where,  the 
time  when  such  injury  was  received,  and  the 
character  and  circumstances  of  the  injury." 
In  this  instance  plaintiff  gave  the  following 
notice  addressed  to  the  mayor,  the  day  before 
the  expiration  of  the  time  limited : 

"Tou  are  hereby  notified  and  informed  that 
the  undersigned,  John  E.  Krucker,  was  injured 
on  the  5th  day  of  January,  1915,  by  slipping  on 
the  ice  on  the  sidewalk  on  the  west  side  of  24th 
street  between  Jackson  street  and  Vories  street 
about  6:30  a.  m.  Said  injury  consists  of  a 
broken  fibula  and  lacerations  and  ruptures  of 
the  ligaments  and  muscles  in  and  about  the 
ankle.  Tou  are  farther  informed  that  the 
undersigned  will  claim  damages  on  account  of 
the  said  injury  from  the  city  of  St  Joseph. 
"Jo!hn  B.  Kmcker." 

The  courts  of  this  and  other  states  have 
rigidly  enforced  the  statute  requiring  this  no- 
tice within  the  time  limited,  though  they 
have  held  that  a  reasonable  compliance,  with 
reference  to  the  contents  of  the  notice,  consid- 
ering the  object  of  the  law,  is  all  that  is  nec- 


[1]  The  object  of  the  statute  is  to  afford 
the  city  a  deslgnatioa  of  the  place,  so  that  it 
may  examine  it  and  become  informed  as  to 


the  legality  and  good  faith  of  the  claimant's 
demand,  and  of  the  extent  of  its  own  llnbillty. 
It  will  be  observed  that  the  above  notice  fixes 
the  place  as  on  the  sidewalk  on  the  west  side 
of  Twenty-Fourth  street  between  Jackson  and 
Vories  streets.  It  is  not  to  be  denied  that 
ice  on  sidewalks  is  an  inevitable  condition  at 
times  during  the  winter  season  in  this  cli- 
mate. When  this  condition  is  general  over 
the  city  there  Is  no  help  for  it,  nor  liability 
because  of  it  But  if  it  is  exceptional  and 
is  Mowed  to  become  hazardous  from  other 
causes  than  its  natural  formation,  the  case 
Is  different  If,  for  instance,  it  is  allowed  to 
form  In  ridges,  or  separate  raised  or  uneven 
surfaces,  so  as  to  endanger  pedestrians  there 
is  liability.  So,  therefore,  when  plaintiff 
stated  to  the  mayor  that  the  place  of  his  in- 
jury was  on  ice  on  the  sidewalk  on  the  west 
side  of  Twenty-Fourth  street  between  Jackson 
and  Vories,  and  nothing  more,  he  gave  little, 
or  no  opportunity  for  the  city  to  ascertain 
whether  it  was  at  a  place  where  it  would  be 
liable.  The  least  distance  stated  in  evidence 
between  the  two  streets  was  420  feet,  and  a 
number  of  residences  were  between  those 
points.  The  evidence  showed  that  some  of 
the  people  had  cleared  their  walks  entire, 
some  had  done  so  partially  by  shoveling  out 
a  pathway,  and  others  had  done  nothing,  and 
that  at  the  latter  places,  and  points  where  no 
one  lived,  i>edestrians  had  walked  in  the 
slush,  which  left  uneven  places  at  paints 
along  the  walk,  and  which,  when  frozen  into 
ice,  was  rough  and  dangerous.  Naming  the 
place  as  between  two  streets  over,  400  feet 
apart  would  not  be  fatal  looseness  of  descrip- 
tion if  plaintiff  had  stated  something  more 
which  would  have  served  as  a  guide  to  the 
city  when  it  came  to  examine.  The  notice 
shows  on  its  face  that  it  was  given  59  days 
after  the  occurrence,  when  all  evidence  of 
Ice  or  snow  had  disappeared.  Now  suppose 
that  the  notice  had  stated  some  point  at  or 
near  which,  the  Injury  occurred,  not  neces- 
sarily by  feet  and  Inches,  but  with  reason- 
able accuracy;  the  city,  it  may  be,  could 
have  learned  the  walk  was  not  in  the  condi- 
tion asserted,  and  that  there  was  no  liability. 
[2]  Plaintiff  lias  cited  us  to  many  cases 
where  the  place  stated  in  the  notice  was  on 
the  sidewalk  between  two  streets,  but  in  most 
of  these  {here  was  something  else  wlilch  had 
the  effect  to  locate  the  place  and  afford  the 
dty  something  definite  enwgh  to  be  a  guide 
to  investigation.  Thus,  in  City  of  Lincoln  v. 
O'Brien,  56  Neb.  761,  77  N.  W.  76,  the  place 
was  stated  to  be  between  two  points,  quite  a 
distance  apart,  but  it  was  definitely  desig- 
nated as  a  hole  in  the  sidewalk  into  which  the 
injured  party  could  step,  and  the  case  showed 
there  was  but  the  one  hole  between  the 
points.  There  will  be  found  in  tliat  case  sev- 
eral instances  given  which  bear  out  the  dis- 
tinction we  are  endeavoring  to  state,  among 
others  is  Lowe  v.  Clinton,    133   Mass.   526, 
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where  the  distance  between  the  two  jwlnts 
mentioned  was  50  rods ;  bat  the  notice  point- 
ed out  that  the  cause  of  the  injury  was  a 
stump  projecting  4  Inches  above  the  walk, 
and  there  was  bat  one  stump  between  the 
points.  So  in  Beyer  v.  Tonawanda,  183  N.  Y. 
338,  76  N.  E.  214.  a  "decayed  and  defectlye 
portion  of  the  sidewalk"  marked  the  place. 
And  in  Werner  t.  City  of  Bochester,  77  Hun, 
33,  28  N.  T.  Sapp.  226,  "a  pile  of  dirt"  on 
wlilcb  the  complainant  was  hurt  identified 
the  spot  While  we  do  not  wish  to  be  under- 
stood as  saying  we  would,  or  would  not,  go 
so  far  as  did  the  court  in  Pardy  t.  City  of 
New  York,  193  N.  Y.  521,  86  N.  B.  660,  and 
Cronln  t.  Boston,  135  Mass.  110,  yet  those 
cases  can  be  read  with  profit,  on  the  necessity 
for  a  notice  which  wUl  meet  the  object  of  the 
statute. 

The  cases  in  the  Courts  of  Appeals  in  this 
state  have  followed  Beno  v.  City  of  St  Jo- 
seph, 169  Mo.  642,  70  S.  W.  123.  In  that  case, 
in  the  respect  here  considered,  the  notice  is 
not  set  out  but  the  object  of  the  statute  is 
declared  in  general  terms  by  the  statement 
that  It  should  be  substantially  complied  with. 
And  in  Walker  y.  City  of  New  York,  160  Aw». 
Dlv.  280,  134  N.  Y.  Supp.  680.  is  found  a 
good  illustration  of  the  difference  between  a 
good  and  a  bad  notice. 

None  of  the  cases  dted  by  plaintiff  from 
the  courts  of  this  state  meet  the  defective 
character  of  notice  given  In  this  one. 

The  judgment  must  be  reversed.  AU  con- 
cur. 


STIMSON  V.  BBINKMAN.     (No.  14472.) 

(St  Louis  Court  of  Appeals     Missouri.     Dec. 
80,  1916.) 

1.  Tbiai.  «=3253(10)  —  Action  fob  Comcis- 

8I0N8— INSTBUOTIONB. 

In  action  by  a  salesman  under  written  con- 
tract for  commissions,  the  first  count  of  Uie  com- 
plaint alleging  his  commendng  work  and  reu- 
dering  services  and  subsequent  discharge  and 
claiming  salary  unpaid,  and  the  second  count, 
claiming  damages  for  discharge,  an  instruction, 
covering  the  whole  case,  that  if  his  contract  was 
delivered  conditionally,  plaintiff  could  not  recov- 
er, was  error,  as  failing  to  notice  plaintiff's  con- 
tention that  he  had  actually  entered  upon  the 
employment  and  performed  services  under  his 
contract;   there  being  evidence  to  thjt  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  621,  622;   Dec.  Dig.  <S=»263(10).] 

2.  CONTBACTS  $=»28(3)— Deuvbbt. 

In  the  absence  of  fraud  or  mistake,  deliv- 
ery of  a  written  contract  by  one  party  to  the 
ot^er,  if  not  delivered  in  escrow,  establishes  the 
fact  of  a  contract 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  133-140,  1820,  1821;  Dec.  Dig. 
<S=»28(3).] 

3.  Evidence  «=»444(2)  —  Paboi.  Evidemce  — 
Deliveby  of  Contbact. 

The  fact  of  a  conditional  delivery  of  a  writ- 
ten contract  to  a  party  to  it  cannot  be  proved 


by  parol,  since  such  proof  would  contradict  the 
written  contract. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  {{  1936,  2049;   Dec.  Dig.  «=»444(2).) 

4.  Evidence  «=>444(2)  —  Paboi,  Evidence  — 

Dglivbbt  of  Contract. 
Where  a  salesman's  written  contract  of  em- 
ployment was  unambignons,  proof  that  it  was 
delivered  on  condition  that  another  contract 
should  be  drawn  up  later,  more  fully  expressing 
the  agreements  of  the  parties,  was  inadmissible 
in  action  on  the  original  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1936,  2049;  Dec  Dig.  <S=»444(2).] 

6.  Appeal  and  Ebbob  «=»260(2)— Nbcbssitt 
of  Exceftionb— ^X^olt7bion  of  Evidence. 
The  exclusion  of  a  deposition  offered  in  evi- 
dence cannot  be  reviewed,  in  the  absence  of  any 
exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1504,  1505;  Dec.  Dig.  «=> 
260(2).] 

6.  Appbai.  and  Ebbob  «=s>683— Bbcobd. 

The  exclusion  of  deposition  of  defendant  of- 
fered to  contradict  defendant's  testimony  at  the 
trial,  conld  not  be  reviewed,  where  there  waj 
nothing  in  the  record  in  any  manner  authenti- 
cating the  paper  offered  as  a  deposition,  and  it 
did  not  appear  that  defendant  had  signed  it  or 
that  signature  was  waived,  or  that  it  was  taken 
as  provided  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  2714,  2717,  2718,  2907; 
Dec.  Dig.  "Sis' 683.] 

Appeal  from  St  Louis  Circuit  Court:  Wil- 
son A,  Taylor,  Judge. 
"Not  to  be  offlclaUy  published." 
Action  by  J.  H.  Stlmson  against  (George 
C.  Brinkman.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Beversed  and  re- 
manded. 

Jeffries  ft  Corum,  of  St  Louis,  for  appe- 
lant. A.  M.  Frumberg  and  A.  B.  Busaell, 
both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff  brought  this 
action  against  defendant  doing  business  un- 
der the  trade  name  of  Oeorge  C.  Brinkman 
tiotor  Car  Company,  on  a  paper  writing  in 
the  form  of  a  letter  addressed  to  plaintiff  by 
defendant  and  which  is  as  follows: 

"The  following  is  in  accordance  with  our  ver- 
bal understanding  and  agreement  You  are  to 
enter  my  employ  as  salesman  and  manager  of 
the  truck  and  delivery  wagon  department  of  the 
George  C.  Brintunan  Motor  Car  Company  on  a 
basis  of  5  per  cent,  gross  on  all  sales  made  in 
said  department  whether  sold  by  you  in  person 
or  otherwise.  You  are  to  receive  at  the  end  of 
each  and  every  week  the  sum  of  fifty  dollars 
($50.00)  which  is  to  be  charged  against  your 
commission  account  Whatever  balance  there  is 
standing  to  tke  credit  of  your  account  at  the 
end  of  tiie  year  shall  be  paid  to  you  at  that  time. 
All  necessary  street  expenses  shaU  be  borne  b; 
the  George  C.  Brinkman  M<]tor  Car  Company 
and  refunded  to  you  at  the  end  of  each  week.  A 
truck  with  driver  shall  be  famished  yon  when- 
ever necessary  for  demonstrating  purpose!). 
This  agreement  shall  continue  for  the  period  dat- 
ing from  August  5th,  1912,  to  January  1st, 
1914." 

This  Is  signed  by  defendant  in  his  busi- 
ness name,  dated  July  22nd,  1912.    Below  the 
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signature  of  the  defenaant  plaintiff  wrote, 
"Accepted  July  27th,  1912,  J.  H.  Stlmson." 

The  petition  is  In  two  counts,  the  first  aver- 
ring the  entering  Into  of  the  written  contract 
above  referred  to,  states  that  under  It  plain- 
tiff was  to  receive  for  his  services  ^50  a 
week  together  with  ,all  necessary  street  ex- 
penses, payable  at  the  end  of  each  week; 
that  plaintiff  began  work  as  a  salesman 
and  manager  of  the  track  and  delivery  wag- 
on department  of  defendant.  In  accordance 
with  the  terms  of  this  contract,  on  August 
5th,  1912,  and  continued  to  work  in  that  ca- 
padty  until  the  week  ending  September  14th, 
1912,  when  he  was  discharged  by  defendant 
without  cause  and  without  any  fault  upon 
the  part  of  plaintiff.  Claiming  that  there  is 
now  due  him  the  sum  of  $50  by  way  of  sal- 
ary  for  the  week  ending  September  14th, 
1912,  the  first  count  claims  Judgment  fOr  that 
amount. 

The  second  count  of  the  petition,  setting 
out  the  same  contract,  avers  that  plaintiff, 
relying  upon  the  terms  and  conditions  of  the 
contract,  gave  up  the  position  which  he  then 
held  with  another  and  began  to  work  as  a 
salesman  and  manager  of  the  track  and  deliv- 
ery wagon  department  of  defendant  and  con- 
tinued to  work  in  that  capacity  until  the 
close  of  the  week  ending  September  14th, 
1912,  at  which  time,  it  is  averred,  he  was 
discharged  without  cause  and  without  fault 
on  his  part,  and  averring  that  he  has  at  all 
times  complied  with  Ids  obligations  under 
the  terms  of  the  contract,  diarges  that  de- 
fendant, In  discharging  plaintiff  without 
cause  and  in  violation  of  the  contract,  had 
damaged  him  in  the  sum  of  $3S7S,  for  which,' 
In  the  second  count,  he  demands  judgment. 

The  answer,  after  a  general  denial,  ad- 
mits that  defendant  employed  plaintiff  as  a 
salesman  and  that  he  signed  the  Instrument 
mentioned  In  the  petition,  but  denies  the  con- 
tract was  a  binding  contract,  or  had  ever 
been  delivered  to  plaintiff  as  a  contract,  or 
that  plaintiff  entered  into  his  employ  there- 
under; avers  that  this  instrument  was  drawn 
up  preliminary  to  the  execution  of  a  formal 
agreement  to  be  made  between  the  parties 
and  was  never  intended  to  become  effective 
as  a  contract  between  the  parties;  that  de- 
fendant was  induced  to  sign  it  on  the  repre- 
sentation of  plaintiff  that  plaintiff  merely 
wished  to  Show  the  paper  to  his  then 
employers  so  that  plaintiff  could  obtain  an 
amicable  adjustment  with  them  and  be  able 
sooner  to  enter  the  employment  of  defend- 
ant ;  that  thereafter  defendant  had  another 
and  formal  contract  prepared  which  plaintiff 
refused  to  execute  and  refused  to  cancel  the 
Instrument  before  then  executed.  The  an- 
swer further  sets  out  that  defendant  had  dis- 
charged plaintiff  from  his  employrnent  on 
September  7th,  1912,  because  plaintiff  had 
not  shown  that  he  was  competent  and  had 
failed  to  fulfill  the  duties  of  his  employment 
or  to  observe  the  rules  and  regrulations  of 
the  defendant  in  the  conduct  of  its  business. 


This  answer  was  not  verified.  Counterchi'ims 
are  also  interposed.  As  defendant  dismissed 
these  at  the  trial  it  is  unnecessary  to  dotice 
them. 

At  a  trial  before  the  court  and  Jury  the 
finding  was  for  the  defendant  on  both  counts 
of  the  petition,  and  Judgment  following, 
plaintiff  has  appealed. 

The  principal  error  assigned  is  to  the  giv- 
ing of  an, instruction  at  the  ln.stance  of  de- 
fendant, which  Is  to  the  effect  that  if  the 
Jury  believed  and  found  from  the  evidence 
that  It  was  mutually  understood  between 
the  parties  that  the  writing  offered  In  evi- 
dence (that  is,  the  paper  which  we  have  be- 
fore set  out),  should  be  signed  by  defendant 
for  the  purpose  only  of  permitting  plaintiff 
to  show  his  former  employer  that  he  had  pro- 
cured employment  with  defendant,  and  that 
it  was  mutually  understood  and  agreed  by 
both  parties  that  this  writing  should  have 
no  force  or  effect  as  such  between  themselves, 
"and  that  it  toaa  agreed  and  understood  by 
ioth,  that  the  written  contract  should  6o 
prepared,  containing  the  true  understanding 
and  agreement  heiween  the  parties,  and  if 
you  find  that  thereafter  defendant  did  pre^ 
pare,  or  cause  to  Be  prepared,  a  written  con- 
tract, and  presented  same  to  plaintiff  for  his 
signature,  and  that  plaintiff  refused  to  sign 
said  contract,  you  wUl  find  for  the  defendant 
on  hoth  counts  of  plaintifTs  petition." 

[1]  It  is  argued  that,  as  this  instruction 
purported  to  cover  the  whole  case,  it  was 
ffttally  defective.  In  that  It  filled  to  take 
any  notice  of  the  contention  of  plaintiff  that 
he  had  actually  entered  upon  the  employ- 
ment and  performed  services  under  this  con- 
tract, there  being  evidence  to  that  effect. 
The  instruction  is  open  to  this  objection  and 
is  fatally  defective  for  this  omission. 

[2,  S]  It  is  also  insisted  by  defendant  that 
this  contract  was  delivered  conditionally 
and  parol  evidence  was  admitted  to  prove 
that.  That  was  error.  While  there  is  wide- 
diversity  of  opinion  among  the  courts  on  ad- 
mitting parol  evidence  to  prove  that  delivery 
was  conditional.  It  is  settled  In  our  state 
that,  absent  fraud,  or  mistake,  delivery  of 
the  paper  by  one  party  to  the  other,  if  not 
delivered  in  escrow,  establishes  the  fact  of 
a  contract,  and  the  fact  of  a  conditional  de- 
livery to  a  party  to  the  contract  cannot  be 
proved  by  parol,  as  that  is,  in  effect,  to  con- 
tradict the  written  contract  by  paroL  Hurt 
V.  Ford,  142  Mo.  288,  44  S.  W.  228,  41  L.  R. 
A.  823.  That,  says  Judge  Barclay,  who  had 
dissented  in  the  Hurt  Case,  in  Holmes  v.  Far- 
ris,  97  Mo.  App.  305.  loc.  dt.  313,  71  S.  W. 
116,  is  now  the  settled  law  of  our  state. 

[4]  The  contract  as  signed  was  free  from 
ambiguity  and  must  be  held  to  have  express- 
ed the  agreement  between  the  parties,  and 
the  fact  that  another  was  to  be  executed, 
which  in  fact  never  happened,  in  no  manner 
invalidates  the  one  which  was  executed,  the 
execution  of  which  Is  not  denied.  Gale  v.  J. 
Kencoard  &  Sons  Carpet  Co.,  182  Mo.  App. 
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498,  loc  dt.  51%  165  S.  W.  842,  and  cases 
there  dted.  Hence  all  that  part  of  the  In- 
struction we  hare  underlined  was  erroneous. 

At  tHe  instance  of  plalntlfT  the  court  in- 
structed the  Jury  that  if  they  believed  from 
the  evidence  that  plaintiff  entered  defend- 
ant's employ  on  or  about  August  5th,  1912, 
"under  the  terms  and  conditions  of  the  writ- 
ten contract  described  in  plaintiff's  petition, 
then  in  determining  the  Issues  in  this  case 
you  must  exclude  from  your  consideration 
any  prior  agreements  contradicting  the  terms 
and  conditions  of  said  written  contract." 

That  was  a  correct  statement  of  the  law 
applicable  and  is  utterly  inconsistent  with 
that  before  quoted  as  given  for  defendant. 

[J,  9]  Another  error  urged  is  to  the  exclu- 
sion of  the  deposition  of  defendant,  which  it 
appears  had  been  taken  in  the  case  and  which 
was  offered  In  evidence  by  plaintiff  apparent- 
ly lln  loontradiction  of  defendant's  testimony  at 
this  trial.  A  careful  reading  of  the  abstract 
furnished  by  appellant  discloses  no  excep- 
tion whatever  to  the  ruling  of  the  trial  court 
in  excluding  the  deposition  when  It  was  offer- 
ed. Furthermore,  we  cannot  pass  on  that 
deposition,  even  if  exceptions  had  been  prop- 
erly saved  to  its  exclusion,  for  the  very  suffi- 
cient reason  that  there  is  nothing  In  this 
record  In  any  manner  authenticating  the 
paper  offered  as  a  deposition.  It  does  not 
even  appear  that  defendant  had  signed  it, 
or  that  signature  was  waived,  or  that  it  was 
taken  as  provided  by  law.  As  fftr  as  here 
appears  the  action  of  the  trial  court  In  ex- 
cluding It,  was  not  error. 

For  the  errors  before  pointed  out,  the 
judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded. 

AXXiEN  and  THOMPSON,  JJ.,  concur. 


UNITED  STATES  FIDELITY  ft  OUAB- 

ANTX  CO.  V.  W.  P.  CARMICHAEL 

CX).    (No.  12016.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  18,  1916.     Rehearing  Denied 

Dec.  29,  1916.) 

1.  Appbai.  and  Ebbob  «=»1015(3)— Revibw— 
Morroi*  Gbanting  Nkw  Triai.. 

Where  a  new  trial  is  granted  on  the  ground 
that  the  verdict  la  contrary  to  the  evidence  and 
the  weight  of  the  evidence,  the  order  will  not 
be  disturbed  by  the  appellate  court,  if  there 
was  any  sabstantial  evidence  against  the  ver- 
dict, unless  on  the  record  no  other  verdict  could 
have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3860-3866;  Dec.  Dig.  «=> 
1015(3).] 

2.  Insdbance  «=»668(14)— Otjabawtt  Insttb- 
ANCB— Notice  of  Injubt— Sufficiency. 

In  an  action  to  recover  premiums  on  policies 
of  indemnity  insurance,  where  defendant  filed  a 
counterclaim  for  an  amount  paid  by  bim  to  com- 
promise a  claim  for  injuries  which  the  plaintiff 
had  refused  to  defend,  evidence  of  the  defend- 
ant's stenographer  that  she  remembered  the  ac- 
cident, and  that,  while  she  had  no  specific  and 


separate  recollection  of  mailing  a  notice  of  this 
accident  to  the  plaintiff,  she  always  mailed  no- 
tices of  accidents  and  did  mail  this  one,  held 
sufficient  to  take  the  questirai  of  whether  or  not 
the  notice  was  mailed  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1747,  1749,  1T60,  1766,  1768; 
Dec.  Dig.  «=»668(14).] 

3.    INSUBANCE  <S=»535— INDElINrTT  iNStTRAirCB 

—Provision  fob  Notice. 
A  provision  for  notice  of  accidents  in  an 
employer's  liability  policy  is  of  the  essence  of 
the  contract,  and  a  breach  of  such  provision  by 
the  assured  would  prevent  a  recovery  under  the 
policy  on  the  ground  of  nonperformance  of  a 
condition  precedent,  although  the  policy  con- 
tains no  stipulation  for  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  {  1322 ;    Dec.  Dig.  «=3635.] 

Appeal  from  Circuit  Court,  Jackson  Gonn- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  the  W.  P.  Car- 
michael  Company.  From  an  order  granting 
plaintiff's  motion  tor  a  new  trial  after  ver- 
dict for  defendant,  defendant  appeals.  Af- 
firmed.' 

Haff,  Meservey,  German  &  Michaels,  of 
Kansas  City,  for  appellant  Ball  ft  Ryland, 
of  Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff  la  an  insurance 
indemnity  company  and  on  defendant's  ap- 
plication issued  to  it  two  policies  of  Insur- 
ance ;  one  against  loss  by  reason  of  acddents 
to  its  own  employ^,  and  the  other  against 
loss  by  reason  of  accidents  to  persons  not  its 
employes.  This  action  was  Instituted  by  pe- 
tition in  two  counts  for  unpaid  balance  of 
premiums  due  on  the  p<dlcles.  Defendant 
had  refused  to  pay  these  premiums  tor  the 
reason  that  plaintiff  had  refused  to  defend 
a  certain  action  by  one  Boardman  against 
defendant  for  an  accident  happening  to  him 
as  a  result  of  defendant's  negligence  while 
performing  certain  public  work,  whereby  de- 
fendant was  compelled  to  defend  ttself ,  which 
it  did  by  compromising  with  him  for  ^,613.- 
14.  Defendant  therefore  filed  its  counter- 
claim to  plalntifCs  petition  In  that  ram.  A 
verdict  was  returned  for  defoidant  on  its 
counterclaim,  less  the  premiums  claimed  in 
the  petition.  Plaintiff  asked  and  was  grant- 
ed a  new  trial,  and  defendant  appealed  from 
that  order. 

The  trial  court  stated  the  following  rea- 
sons for  granting  a  new  trial,  viz.: 

"For  giving  and  refusing  instrqctiona  tor  de- 
fendant. For  the  reason  that  plaintiff  under 
the  pleadings  and  the  evidence  was  entitled  to  a 
peremptory  instruction  on  defendant's  counter- 
claim, for  the  reason  that  the  counterdaim  was 
based  on  a  contract  alleging  specific  performance 
on  the  part  of  defendant  of  the  conditions  of 
said  contract,  and  there  being  no  proof  offered 
of  the  compliance  with  the  provisions  of  the 
contract  creating  a  liability  under  which  de- 
fendant claimed  in  its  counterclaim.  (And)  That 
the  verdict  is  contrary  to  the  evidence  and  the 
weight  of  the  evidence." 

[1]  The  last  reason  assigned  by  the  coart 
will  compel  us  to  support  the  order  for  a  new 
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trial  If  there  was  any  substantial  Evidence 
•gainst  the  verdict,  unless,  on  the  record,  no 
other  verdict  conld  have  been  rendered  save 
one  in  favor  of  the  counterclaim. 

The  policy  to  which  the  counterclaim  ap- 
plies contains  a  clanse  requiring  notice.  In 
these  words: 

"Upon  the  occurrence  of  an  accident  the  as- 
sured shall  give  immediate  written  notice  there- 
of, with  the  fuUest  information  obtainable  at 
the  time,  to  the  company,  at  its  home  oflice  or 
to  the  agent  who  has  countersigned  this  policy." 

Plaintiff  claims  that  this  provision  was  not 
complied  with,  and  considers  that,  thereby, 
defendant  lost  its  right  to  be  indemnified, 
while  defendant  insists  that,  from  three  In- 
dependent standpoints,  snch  provision  pre- 
sents no  hindrance  to  its  claim:  First,  that 
it  gave  the  notice  as  required;  second,  that 
notice  was  waived;  and,  third,  that  though 
it  did  not  give  notice,  and  though  there  was 
no  waiver,  there  is  no  provision  in  the  policy 
for  a  forfeiture  for  such  default. 

[2]  The  proof  of  notice,  if  defendant's  oflBce 
clerk  and  stenographer  Is  to  be  believed,  was 
convincing.  She  testified  explicitly  that  she 
wrote  and  mailed  the  notice  immediately  aft- 
er the  accident;  directed,  stamped,  and 
mailed  it  to  plaintifTs  agent  She  stated  sUe 
distinctly  remembered  the  Boardman  acci- 
dent, that  she  always  mailed  notices,  and 
that  she  did  so  in  this  case,  but  that  she  had 
no  specific  and  separate  recollection  of  put- 
ting this  particular  notice  in  the  mail. 

In  29  Gyc.  240,  241,  it  is  stated  that: 

"On  an  issue  as  to  whether  notice  of  the  as- 
sessment was  given,  evidence  of  the  secretary, 
whose  duty  it  was  to  make  and  mail  notices,  as 
to  his  methods  in  preparing  and  sending  them, 
is  admissible,  although  he  has  no  distinct  recol- 
lection of  sending  the  particular  notice  in  ques- 
tion." 

To  the  same  effect  is  7  Bncyc.  of  Evidence, 
716,  and  cases  there  cited. 

In  Backdahl  v.  Grand  Lodge,  46  Minn.  61, 
48  N.  W.  464,  the  court  said: 

"The  finander,  whose  duty  it  is  to  forward  no- 
tices, could  not  and  would  not  testify  positively 
and  specifically  that  he  mailed  a  notice  to  Back- 
dahl, but  he  swore  to  sending  notices  of  this 
particular  assessment  to  all  of  the  members  of 
the  lodge,  as  he  supposed,  and  as  he  evidently 
intended  to  do,  including  notice  to  Backdahl, 
if  he  was  not  overlooked.'  From  this  the  jury 
might  find  that  notice  was  sent  to  Backdahl." 

The  same  view  of  the  law  is  expressed  in 
the  following  cases:  Pier  v.  Heinrtchsboffen, 
67  Mo.  16S,  29  Am.  Rep.  601;  Bank  v.  Pez- 
oldt,  95  Mo.  App.  404,  69  S.  W.  51 ;  Goucher 
V.  Carthage  Novelty  Co.,  116  Mo.  App.  108,  91 
8.  W.  447;  Ward  v.  Transfer  Co.,  119  Mo. 
App.  83,  96  S.  W.  964 ;  Grain  Co.  v.  Railway, 
120  Mo.  App.  203,  96  S.  W.  681.  In  the  case 
last  cited  we  observed  that: 

If  "plaintiffs  had  been  able  to  produce  the 
stenographer  and  she  had  testified  that,  although 
she  had  no  recc^ection  of  the  particulars,  she 
invariably  prepared  and  mailed  in  the  chute  all 
letters  received  by  her  for  mailing,  the  evidence 
would  have  been  sufficient." 

In  the  present  case  the  testimony  of  the 
atenographer  folly  met  this  requirement  and 


was  endowed  with  enough  probative  force 
to  carry  to  the  Jury,  as  an  issue  of  fact,  the 
question  of  whether  or  not  the  notice  was 
mailed  as  she  claims  it  was.  The  court  erred 
in  sustaining  the  motion  for  a  new  trial  on 
the  ground  that  there  was  "no  proof  offered 
of  the  compliance  with  the  provisions  of  the 
contract  creating  a  liability  under  which  de- 
fendant claimed  In  its  counterclaim." 

But  we  cannot  interfei*  with  the  mllng 
granting  a  new  trial  of  this  issue  on  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  the  Judgment  shonid  be 
affirmed  unless  we  find  that  counsel  for  de- 
fendant are  right  in  either  of  the  conten- 
tions: First,  that  it  should  be  declared,  as  a 
matter  of  law,  that  plaintiff  waived  the  giv- 
ing of  notice ;  and,  second,  that  the  absence 
from  the  policy  of  a  provision  for  forfeiture 
for  failnre  to  give  notice  would  preclude 
plaintiff  from  declaring  a  forfeiture  on  sadti 
ground. 

There  is  evidence  of  a  waiver  of  notice,  but 
the  evidence  as  a  whole  is  conflicting,  and  the 
triers  of  fact  would  be  Justified  by  substan- 
tial evidence  tn  deciding  that  issue  either 
way.  We  do  not  share  the  view  defendant's 
counsel  entertain  respecting  the  meaning  of 
plaintiff's  Icftter  to  defendant,  dated  March 
6,  1912,  six  months  after  Boardman's  injury. 
The  opening  statement  in  that  letter  will  bear 
the  Interpretation  of  an  admission  that  the 
notice  was  given  in  time,  but  is  Just  as  con- 
sistent with  the  contention  of  plaintiff  that 
it  was  not  given  in  time.  On  the  facts,  the 
whole  case  seems  to  turn  on  the  weight  to  be 
accorded  the  stenographer's  testimony,  and 
the  question  of  waiver,  as  well  as  that  of 
whether  or  not  the  notice  was  mailed  on  or 
about  September  4,  1911,  Involves  Issues  of 
fact  as  to  which  the  trial  judge,  In  passing 
on  the  motion  for  a  new  trial,  weU  might 
ht^ve  concluded,  as  he  did,  that  the  weight 
of  the  evidence  was  on  tlie  side  of  plaintiff. 

[3]  The  second  point,  that  the  absence  from 
the  policy  of  a  stipulation  for  a  forfeiture, 
if  immediate  notice  is  not  given,  prevents 
plaintiff  from  interposing  a  defense  predicat- 
ed on  the  failure  to  give  such  notice  in 
time,  must  be  ruled  against  defendant  In 
Box  Company  v.  Insurance  Co.,  170  Mo. 
App.  861,  166  S.  W.  740,  we  applied  the  rule, 
which  we  found  supported  by  the  great 
weight  of  authority,  that  a  provision  for  no- 
tice In  an  employer's  liability  policy  is  of  the 
essence  of  the  contract,  and  that  a  breach  of 
such  provision  by  the  assured  will  prevent  a 
recovery  under  the  policy,  not  on  the  ground 
of  forfeiture,  but  on  the  ground  of  nonper- 
formance of  a  condition  precedent,  and  we 
pointed  out  the  consistency  of  this  rule  with 
the  rule  applied  by  the  Supreme  Court  in 
Dezell  V.  Fidelity  &  Casualty  Co.,  176  Mo. 
253,  75  S.  W.  1102.  The  defense  of  nonper- 
formance of  the  stipulation  for  notice  is 
available  to  plaintiff. 

Obviously  the  trial  court  acted  within  the 
bounds  of  its  discretion  in  granting  a  new 
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trial  on  tbe  ground  that  the  verdict  was 
ttgalnst  the  weight  of  the  erldence,  and  we 
are  without   power   to   interfere   with  that 
ruling. 
The  judgment  Is  affirmed.    All  concur. 


SUNDERLAND  BROS.  CO.  t.  BALTXMOBBl 
&  O.  S.  W.  R.  CO.     (No.  14485.) 

(St  Louis  Court  of  Appeals.    Missouri.     Deb 
.SO,  1916.) 

1.  CouETs  <S=>4S0(0)— Interstate  Coiuigbcb— 

JUBIBDICIIOM  OF  bTATE  CoUBT. 

Where  a  shipment  of  coal  by  rail  was  inter- 
state, any  complaint  based  on  the  illegality  or 
impropriety  of  the  published  rate  was  not  with- 
in the  jurisdictiou  of  the  state  court. 

rE2d.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  132e;  Dec.  Dig.  <S=>489(9).] 

2.  CouBTS    «=>489(9)  —  State    ob    Fedebal  ' 
CouBTS  —  Carbiaoe  of  Goods — Excessivb 

ChABGB— .TUEISDICTION  OF  STATE  CoUBT.  1 

The  cause  of  action  of  a  shipper  of  coal  | 
against  a  railroad  to  recover  the  live  cents  ex-  ' 
cessive  freight  charge  per  ton  exacted  over  the 
contract  obligation  of  the  road  to  carry  for  35 
cents  a  ton  was  within  the  jurisdiction  of  the 
state  courts,  though  the  charge  was  made  on  in- 
terstate shipments. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  1326 ;   Dec  Dig.  «=»489(9).]  , 

3.  Cabbiebb  €=330  —  Cabbiage  of  Goods—  | 
Rates — Tabxkf  Sheet— Constbuction.  ' 

Where  the  tariff  sheet  of  a  railroad  named 
the  rates  on  coal  from  two  i>oint8  on  its  line  to 
a  common  destination  within  tbe  same  state, 
the  higher  rate  being  charged  for  the  shorter 
haul,  the  further  clause  appearing  on  the  sheet, 
"On  interstate  traffic  a  higher  rate  must  not  be 
charged  for  a  shorter  than  a  longer  distance 
over  tbe  same  line,  *  *  *  the  shorter  being 
entirjely  included  within  the  longer  distance,"  i 
did  not  affect  the  named  rates,  and  was  not  ,an  ! 
offer  to  transport  coal  from  the  farther  point 
at  the  same  rate  diarged  from  the  point  nearer 
the  common  destination,  though  the  ultimate 
destination  of  the  shipments  was  beyond  the 
state. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  {  81;   Dec.  Dig.  «=530.] 

4.  Cabbiebb  <s=>35— Rates— Contbact-Dbvi. 
ation  fboh  Established  Rates. 

A  railroad,  under  the  law,  could  not,  by 
special  contract  with  a  shipper  of  coal,  or  other- 
wise, bind  itself  to  deviate  from  the  established 
rate  per  ton  between  certain  points  duly  pro- 
mnlgated  and  in  effect  during  a  certain  period.  | 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  94 ;  Dec.  Dig.  <8=»35.] 

Appeal  from  St.  tools  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Action  by  the  Sunderland  Bros.  Company 
against  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Judgment  af- 
firmed. 

Richard  A.  Jones,  of  St  Louis,  and  Mc- 
OUton,  Gaines  &  Smith,  of  Omaha,  Neb.,  for 
appellant  Fordyce,  Hollidny  &  White  and 
Kramer,  Kramer  &  Campbell,  all  of  St  Louis 
(Bdward  Barton,  of  Cincinnati,  Ohio,  of 
counsel),  for  resiiondent 


ALLEN,  J.  nils  is  an  action  instltnted 
In  the  circuit  court  of  the  dty  of  St  Louis 
to  recover  certain  alleged  "overcharges"  of 
freight  on  coal  shipped  by  plaintiff  over  de- 
fendant's line  of  railway.  The  cause,  being 
one  for  compulsory  reference,  was  referred 
to  Edgar  R.  Rombauer,  Esq.,  of  the  St  Louis 
bar,  to  try  all  of  the  issues.  The  referee  dnly 
filed  his  report,  stating  hl&  findings  of  fact 
and  conclusions  of  law,  and  recommending 
■Judgment  for  defendant  To  this  report 
plaintiff  filed  e.xceptions,  which  were  overrul- 
ed. The  court  thereupon  entered  judgment 
for  defendant,  in  accordance  with  the  recom- 
mendation of  tbe  referee,  and  plaintiff  ap- 
pealed to  this  court 

Plaintiff  is  a  corporaticm  of  tbe  state  of 
Nebraska.  Its  corporate  name  was  original- 
ly "Omaha  Coal,  Coke  &  Lime  Company," 
but  this  was  subsequently  changed  to  "Sun- 
derland Bros.  Company."  The  defendant  is 
a  corporation  of  the  state  of  OhiOk  doing 
business  as  a  common  carrier  in  various 
states,  and  engaged  In  operating  its  railroad 
in  tbe  state  of  Illinois  through  tbe  towns  of 
Breese  and  Trenton  to  East  St.  Lonis,  all 
being  points  within  the  last-mentioned  state. 
During  1900  and  1901  plaintiff  made  certain 
shipments  of  coal  over  defendant's  railroad 
from  Trenton  to  East  St  Louis,  destined  for 
points  beyond  tbe  state  of  Illinois,  to  wit 
points  in  states  lying  to  the  northwest  there- 
of. Breese,  111.,  is  a  point  on  defendant's 
line  of  railway  approximately  eight  miles 
east  of  Trenton,  the  latter  being  about  36 
miles  east  of  East  St.  Louis.  Consequently 
shipments  from  Trenton  to  East  St  Louis 
were  made  over  the  same  line  of  defendant's 
road,  and  in  the  same  direction,  as  shipments 
from  Breese  to  Eiast  St  Louis;  that  from 
Breese  being  the  longer  haul. 

During  the  period  in  which  plaintiff  made 
the  sb^ments  with  which  we  are  now  con- 
cerned, the  defendant  had  in  effect  a  tariff 
from  Trenton  to  EJast  St.  Louis,  shown  by  a 
certain  tariff  sheet,  In  evidence.  Issued  by 
defendant  on  January  1,  1900.  We  deem  it 
unnecessary  to  set  out  this  tariff  sheet  in 
full,  it  applied  on  coal,  In  carload  lots,  "min- 
imum 20  tons."  It  sets  out  the  names  of  a 
number  of  stations  on  defendant's  line  of 
railway  east  of  East  St  Louis,  and  desig- 
nates the  freight  rates  on  coal  (carloads, 
miniiuum  20  tons)  from  said  jpoints  to  East 
St  Louis.  The  rate  appearing  therein  on 
coal  from  Trenton  to  East  St  Louis  is  40 
cents  per  ton;  while  the  rate  named  on  coal 
from  Breese  to  East  St  Louis  is  35  cents 
per  ton.  Following  tbe  names  of  tbe  various 
stations,  with  the  respective  rates  on  coal 
as  aforesaid,  the  tariff  sheet  contains  the 
words:  "Subject  to  rules  of  classlficatioD." 
Then  follows  this  clause,  viz.:  "On  inter- 
state trafiic  a  higher  rate  must  not  be  charg- 
ed for  a  shorter  than  a  longer  distance  over 
the   same   Une   in    the   same   direction,    the 
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shorter  being  entirely  Included  within  the 
longer  distance." 

Other  tariff  sheets  of  defendant  were  In- 
troduced In  eiidence  by  plaintiff;  but,  as  the 
case  was  tried  before  the  referee,  as  shown 
by  bis  report,  plaintiff  ultimately  confined  Its 
claim  to  shipments  made  during  the  time 
when  the  above-mentioned  tariff  sheet  was 
In  effect  The  referee  found  that  during  that 
period  plaintiff  shipped  over  defendant's  line 
of  railway  from  Trenton  to  East  St.  Louis, 
14,832.26  tons  of  coal  In  carload  lots,  each 
car  G<mtalnlng  a  minimum  of  20  tons  thereof, 
the  points  of  ultimate  destination  of  such 
shipments  being  beyond  the  state  of  Illinois. 
On  each  such  shipment  the  defendant  charg- 
ed the  sum  of  40  cents  per  ton  freight,  which 
was  paid  by  plaintiff;  L  e.  the  carrier  or 
carriers  that  made  delivery  at  the  points'  of 
ultimate  destination  collected  the  freight 
from  plaintiff's  vendees  who  deducted  the 
same  In  remitting  to  plaintiff.  Plaintiff's 
<daim,  now  in  controversy.  Is  therefore  for 
the  recovery  of  6  cents  per  ton  alleged  ex- 
cess freight  collected  by  defendant  on 'these 
shipments,  amounting  to  $716.61;  plaintiff 
contending  that  on  such  shipments  defendant 
could  lawfully  charge  and  receive  only  85 
cents  per  ton. 

It  is  unnecessary  to  here  notice  the  plead- 
ings. The  learned  referee  proceeded  upon  the 
theory  that  plaintiff's  complaint  was  not 
founded  upon  the  assumption  or  contention 
that  defendant's  rates,  published  in  its  afore- 
said tariff  sheet,  were  Illegal  or  Improper, 
but  that  plaintiff  asserted  a  right  of  recovery 
upon  the  ground: 

"That  it  contracted  with  defendant  on  a  pub- 
lished rate  for  this  carriaee  of  36  cents,  and 
that  defendant  in  violation  of  its  contract  ob- 
ll«ttion8  to  carry  for  35  cents  exacted  a  charge 
of  40  cents  for  the  service." 

And  the  referee  held  that  in  any  event,  as 
the  shipment  was  an  interstate  one,  any  com- 
plaint based  upon  the  Ulegality  or  Impropriety 
of  the  published  rate  would  not  be  within 
the  Jurisdiction  of  the  trial  court 

[1]  This  ruling  we  regard  as  entirely 
sound ;  and  hence  we  shall  not  assume  the 
right  to  pass  upon  any  question,  whether 
apparently  included  within  the  petition  or 
otherwise,  touching  the  reasonableness  of 
the  rate  charged  and  collected  or  the  legality 
of  such  rate  under  the  Interstate  Commerce 
Act  The  rate  on  coal  of  40  cents  per  ton 
from  Trenton  to  East  St  Louis,  appearing 
on  the  same  tariff  sheet  with  a  rate  on  coal 
of  35  cents  per  ton  for  the  longer  haul,  in  the 
same  direction,  from  Breese  to  Elsust  St. 
Louis,  when  applied  to  an  interstate  ship- 
ment 1*  apparently  in  contravention  of  sec- 
tion 4,  of  the  Interstate  Commerce  Act  of 
1887.  24  Stot  L.  380  (U.  S.  Comp.  St  1913, 
i  8666) ;  volume  3,  Fed.  Stat  Ann.  p.  823.  But 
the  pr^bitlOD  of  that  section  is  directed 
against  "the  transportation  of  passengers,  or 
of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a 


shorter  than  for  a  longer  distance  over  the 
same  line,  in  the  same  direction,  the  shorter 
being  Included  within  the  longer  distance." 
There  Is  evidence  to  the  effect  that  the  coal 
mined  at  Trenton,  to  which  the  rate  of  40 
cents  per  ton  apparently  applied,  was  a  com- 
paratively high  grade  coal,  used  for  domestic 
purposes  and  sold  over  an  extensive  territory, 
whereas  the  coal  mined  at  and  shipped  from 
Breese  was  of  a  lower  grade,  used  principal- 
ly as  "steam  coal"  and  generally  "sold  locally 
along  the  line  (of  defendant's  railway)  and 
in  St.  Louis,"  and  that,  while  the  price  of  each 
at  the  mine  varied  from  time  to  time,  the 
Trenton  coal  was  worth  from  60  cents  to  75 
cents  more  per  ton  than  the  Breese  coal. 
But  whether  the  difference  in  the  character 
and  value  of  the  two  coals,  or  other  circum- 
stances and  conditions  present,  were  such 
as  to  Justify  a  classification  pladng  a  higher 
rate  on  Trenton  coal  from  Trenton  to  East  St. 
Louis  and  on  Breese  coal  from  Breese  to  East 
St.  Louis,  -In  Interstate  shipments,  is  a  mat- 
ter with  which  we  have  here  no  concern.  It  Is 
quite  clear,,  as  stated  by  the  referee,  that,  if 
any  question  of  this  character  can  be  said 
to  have  been  originally  presented  In  the  case, 
the  lower  court  had  no  Jurisdiction  to  deter- 
mine it  See  Texas  &  Pacific  Railway  Co., 
V.  AbUene  Cotton  OU  Co.,  204  U.  S.  426,  27 
Sup.  Ct  350,  61  L.  Ed.  553,  9  Ann.  Cas.  1075 ; 
Robinson  y.  B.  &  O.  Railroad  Co.,  222  U.  8. 
606,  32  Sup.  Ct  114,  66  L.  Ed.  288. 

[2]  Plaintiff  contends,  however,  that  by  the 
tariff  sheet  aforesaid  the  defendant  advertised 
and  offered  to  transport  coal  from  Trenton  to 
East  St  Louis,  on  Interstate  shipments,  at 
the  rate  of  35  cents  per  ton;  whereas,  upon 
interstate  shipments  tendered  by  plaintiff  and 
accepted  by  defendant,  while  sut^  tariff  sheet 
was  In  force  and  effect  defendant.  In  viola- 
tion of  its  contract  obligations  in  the  prem- 
ises, wrongfully  exacted  a  freight  charge  of 
40  cents  per  ton  for  such  carriage.  The  cause 
of  action  thus  counted  upon  Is  undoubtedly 
within  the  Jurisdiction  of  our  state  courts. 
See  Pennsylvania  Railroad  Co.  v.  Puritan 
Coal  Mining  Co.,  237  U.  S.  121,  35  Sup.  Ct 
484,  59  L.  Ed.  867;  Illinois  Central  BaUroad 
Co.  V.  Mulberry  Hill  Co.,  238  U.  S.  276,  85 
Sup.  Ct  760,  59  L.  Ed.  1306. 

[3]  The  question  therefore  with  which  we 
are  concerned  Is  whether  defendant,  through 
its  published  tariff  sheet,  when  construed 
as  a  whole,  should  be  held  to  have  offered  to 
carry  coal  from  Trenton  to  East  St  Louia 
at  the  rate  of  35  cents  per  ton  In  Interstate 
traffic.  The  tariff  sheet  definitely  specifies  a 
rate  of  40  cents  per  ton  from  Trenton  to 
East  St.  Louis.  It  Is  not  stated  whether  this 
Is  to  apply  to  Interstate  or  Intrastate  ship- 
ments, or  both.  However,  the  tariff  sheet 
recites  that: 

"On  Interstate  traffic  a  higher  rate  must  not 
be  charged  for  a  shorter  than  a  longer  distance 
over  the  same  line  in  the  same  direction,  the 
shorter  being  entirely  included  within  the  longer 
distance."  Digitized  by  LnOOgFe 
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And,  inasmtich  aa  the  rate  named  £rom 
Breese  to  East  St.  Louis  Is  35  cents,  plaintiff 
argues  that  when  the  tariff  sheet  as  a  whole 
is  construed  It  must  be  taken  to  mean  that 
on  interstate  shipments  the  rate  from  Tren- 
ton to  East  St.  Louis  Is  to  be  35  cents.  It  is 
pointed  out  that  only  in  this  one  instance 
does  the  tariff  sheet,  in  the  column  of  rates, 
specify  a  greater  rate  for  a  shorter  than  for 
a  longer  distance ;  and  it  is  insisted  that  by 
inserting  the  clause  above  quoted,  it  was 
plainly  indicated  and  intended  that  on  inter- 
state shipments  from  Trenton  to  East  St. 
Louis  the  specified  rate  from  Breese  to  East 
St.  Louis,  viz.  36  cents  per  ton,  would  apply. 

In  this  connection  It  is  to  be  observed  that 
a  statute  of  the  state  of  Illinois  shown  In 
evidence,  and  which  was  in  force  at  the  time 
with  which  we  are  here  concerned,  makes  it 
an  offense  for  a  railroad  corporation  to 
charge,  collect  or  receive  "for  the  transporta- 
tion of  any  passenger,  or  freight  of  any  de- 
scription, •  •  «  the  same,  or  .a  greater 
amount  of  toll  or  compensation  than  is  at 
the  same  time  charged,  collected  or  received 
for  the  transportation,  in  the  same  direction, 
of  any  passenger,  or  like  quantity  of  freight 
of  the  same  class,  over  a  greater  distance 
of  the  same  railroad."  See  3  Star  &  Curtis 
IIL  Stat.  Ann.  {  166  et  seq.,  c.  114,  p.  3309 
et  seq.  Appellant  ccmtends  that  the  scope 
of  this  statute  is  considerably  different  from 
that  of  the  corresponding  provisions  of  the 
Interstate  Conimerce  Act.  But,  be  this  as  It 
may,  the  tariff  sheet  above  mentioned,  speci- 
fying a  40-cent  rate  from  Trenton  to  East 
St.  Louis  and  at  the  same  time  a  35-cent  rate 
from  Breese  to  East  St.  Louis,  if  Intended  to 
.apply  to  intrastate  shipments,  is  apparently 
in  contravention  of  this  statute.  Just  as  it 
appears  prima  fade  to  be  in  contravention 
of  the  Interstate  Conmierce  Act  if  applicable 
to  interstate  shipments.  And  In  this  connec- 
tion the  referee  pertinently  says: 

"Whether  such  apparent  disregard  of  the  law 
is  justified  or  not  by  the  difference  in  the  grades 
of  coal,  and  whether  ttxe  defendant,  if  it  had 
the  right  to  make  a  different  classincation,  did 
or  did  not  mak<>  such  classification,  is  not  now 
the  question.  The  sole  question  is :  Did  the 
defendant,  by  this  tariff  sheet,  offer  to  carry 
plaintiff's  coal  for  interstate  shipment  for  35 
cents  a  ton  from  Trenton  to  East  St  Louis? 
if  such  construction  is  placed  upon  the  tariff 
flheet,  then  it  would  be  just  as  logical  in  view 
of  the  Illinois  statute  to  place  a  similar  con- 
struction thereon  as  to  intrastate  shipments,  a 
-construction  that  would  eliminate  the  40-cent 
rate  from  the  tariff  sheet  altogether." 

It  Is  true  that  the  tariff  sheet  makes  no 
reference  to  the  Illinois  statute,  while  It 
does  contain  a  clause  calling  attention,  in 
a  general  way,  to  the  above-mentioned  pro- 
hibition of  the  Interstate  Commerce  Act 
But  we  take  It  that  It  matters  not  that  the 
tariff  sheet  made  reference  to  the  federal 
law,  and  not  to  the  state  law.  Necessarily 
the  pertinent  provisions  of  the  former  are 
to  be  read  into  the  tariff  sheet  if  applied  to 


Interstate  shipments,  and,  on  the  other  hand 
the  state  law  touching  the  matter  must  become 
an  Integral  part  of  the  tariff  sheet  If  applied 
to  intrastate  shipments.  What  defendant's 
object  was  in  placing  upon  the  tariff  sheet 
the  clause  mentioned,  referring  to  the  provi- 
sions of  the  Interstate  Commerce  Act,  we  can- 
not say.  In  our  opinion,  that  clause  added 
nothing  whatsoever  to  tlie  tariff  sheet  That 
document  plainly  specifies  a  rate  of  40  cents 
per  ton  on  coal  from  Trenton  to  East  St 
Louis.  And  this,  we  think,  cannot  be  said 
to  have  been  eliminated  or  altered  by  the 
mere  recital  therein  that  on  interstate  traffic 
a  higher  rate  must  not  be  charged  for  a 
shorter  than  a  longer  distance  over  the  same 
line  in  the  same  direction,  the  shorter  being 
entirely  included  within  the  longer  distance. 

We  are  therefore  of  the  opinion  that  the 
tariff  sheet  In  question  cannot  be  construed 
as  an  offer  by  defendant  to  transport  coal 
from  Trenton  to  East  St.  Louis  at  the  rate 
of  35  cents  per  t<m.  If  defendant  was  not 
Justified  under  the  law  in  fixing  the  rate  at 
40  cents  per  ton,  as  specified,  in  interstate 
shipments,  the  matter  is  one  which  cannot 
be  reached  in  this  action. 

[4]  It  is  contended  that  defendant,  by  cer- 
tain acts  on  its  part,  placed  a  construction  on 
the  tariff  sheet  such  as  that  for  which  plain- 
tiff contends,  and  should  now  be  held  to  that 
construction.  It  is  unnecessary  to  review 
these  matters  in  detail,  as  to  which  there  is 
considerable  argument  pro  and  con.  It  is 
sufficient  to  say  that  defendant  is  at  any  rate 
correct  in  the  contention  that  under  the  law 
It  could  not,  by  special  contract  with  plaintiff 
or  otherwise,  bind  itself  to  deviate  from  the 
established  rate  duly  promulgated  and  in 
effect  during  the  period  mentioned.  See 
Dunne  &  Grace  v.  Railroad,  166  Mo.  App. 
loc.  dt  377,  148  S.  W.  997,  and  cases  cited. 

m  follows  that  the  Judgment  should  be 
afBrmed ;  and  It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  THOMPSON,  J., 
concur. 


STOBILB  ▼,  McMAHON.     (No.  14471.) 
(St.  Louis  Court  of  Appeals.     Missouri.     Dec 

80,  1018.) 
1.  Masteb  akd  Sbbvast  «=»265(5)— Injuries 

TO  SeSVANT  —  EVIDKNCB  —  RXB  IPSA  LOQUI- 
TDB. 

In  a  servant's  action  for  injuries  where  the 
petition  alleged  that  defendant's  foreman  neg- 
UgKmtly  allowed  plaintiff's  place  to  work  to  be- 
come unsafe  and  dangerous  by  permittiDg  a 
hoisting  engine  to  be  operated  over  piaiutis 
while  he  was  performing  work  which  he  had  been 
ordered  by  the  foreman  to  do,  the  case  being 
predicated  upon  the  duty  of  the  master  to  exer- 
cise ordinary  care  to  furnish  and  maintain  a 
reasonably  safe  place  for  the  servant  to  work, 
the  doctnne  of  res  ipsa  loquitur  was  not  in- 
voked and  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  aad 
Servant,  Cent  Dig.  SS  881,  £08,  955 ;  Dec  Dig. 
<©=5265(5).] 
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2.  Master  ahb  SnvAin  «=9l01,  102(8)— Im- 

JXJKIES  TO  Servant— Duty  of  Masteb. 
It  la  not  only  the  duty  of  the  master  to  ez- 
erciM  reaaonable  and  orfUnary  cars  to  fomiah 
the  servant  a  reaaonably  safe  place  in  which  to 
-work,  but  to  keep  it  reasonably  safe  for  him 
to  perform  the  labor  required  of  him. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  E^.  |  179;    Dee.  Dig.  «s9l01, 
102(8).] 
8.  Dakaoes  «=>  168(2)  —  Evidence— AoMiasi- 

Biiiirr. 
In  a  servant's  action  for  injuries  where 
there  was  no  claim,  in  the  petition  or  for  an 
instmction  on  measure  of  damages,  for  loss 
of  services,  evidence  tending  to  snow  that  the 
plaintiff  had  not  been  working  and  was  unable 
to  work,  since  he  had  left  the  hospital,  was 
to  show  the  permanency  and  extent  of  his 
injuries  and  disabilities;  it  being  clear  in  view 
of  the  pleading  and  instruction  tnat  it  was  ad- 
mitted lor  that  purpose  only. 

[Ed.  Note. — E^or  other  cases,  see  Damages, 
Cent.  Dig.  {§  480,  488.  486;  Dec  Dig.  «= 
108(2).] 

4.  Evidence  4b9606  —  Opinion  Bvidenob— 

Expert  Tebtikont. 
In  a  servant's  action  for  injuries,  a  physi- 
cian's statement  in  answer  to  a  question  as  to 
whether  plaintiff  will  be  able  to  continuoasly 
do  hard  bbor,  was  admissible  as  &  matter  for 
the  witness'  expert  opinion. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  {  2308;    Dec.  Dig.  i8=360B.] 
6.  Master  and  Servant  (8=>291(4)— Injubiss 

to  Servant— iNSTBtJcnoNS — Appucabiutt 

TO  Evidence. 
In  a  servant's  action  for  injuries,  an  instruc- 
tion containing  the  words  "negligently  and  care- 
lessly allowed  the  hoisting  machine  and  bucket 
to  be  operated  on  a  dump  near  the  plaintiff' 
was  not  erroneoDS  as  broaaening  the  allegations 
of  the  petition  in  adding  the  words  "and  bucket" 
to  the  words  "hoisting  machine,"  since  the  hoist- 
ing machine  set  forth  in  the  petition  included 
both  the  cable  and  the  bucket. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Ont.  Dig.  {  1186;  Dec.  Dig.  (8=> 
291(4).] 

6.  Tbiai,  «=»296(3)  —  lNBTR<7cnoiiB— Error 
(Titbbd  by  Further  Insteuctionb. 
In  a  servant's  action  for  injuries,  error  In 
an  instruction  "that  the  law  required  the  de- 
fendant not  only  to  furnish  a  reasonably  safe 
place  10  work,  but  also  required  him  to  keep  it 
so,"  was  cored  by  the  latter  part  of  the  in- 
struetiMi,  that  if  the  iury  found  that  the  de- 
fendant's foreman  neglected  to  adopt  suitable 
precautions  for  plaintiff's  protection  to  keep  his 
place  of  work  reasonably  safe,  etc.,  the  plaintiff 
did  not  assume  the  risk  of  such  injury. 

[Ed.  Note.— For  other  cases,  see  "Mai,  Cent. 
Dig.  i  709 ;   Dec.  Dig.  «s»286(3).] 

Appeal  from  St  LonU  CSrcait  (^uit ;  Dan- 
iel D.  Fisher,  Judge. 

"To  be  officially  pabllshed." 

Action  by  Benedetto  Stoblle  against  John 
V.  McMabon.  From  a  judgment  for  plain- 
tiff, and  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

D.  T.  Mason,  of  St  Louis,  and  R.  M.  Shep- 
pard,  of  Joplin,  for  appellant  Charles  P. 
Comer,  of  St  Louis,  for  respondent. 

THOMPSON,  J.  This  is  an  action  for 
damages  for  personal  injuries.  The  plain- 
tiff secured  a  verdict  and  Judgment  in  the 


trial  court    A  motion  for  a  new  trial  was 
filed  by  defendant,  which  was  OTerroled  bj 
the  court,  and  he  appealed. 
The  petition  in  the  case  was  as  follows: 

"Plaintiff  states  that  on  or  about  the  

day  of  March,  1913,  be  was  in  the  employ  of 
the  defendant,  and  while  pursuing  the  duties  of 
such  employment  defendants  foreman  in  charge 
of  and  directing  plaintiff's  work  ordered  plain- 
tiff to  assist  In  removing  a  laree  timber  from 
one  place  to  another.  That  while  plaintiff  was 
obeymg  said  order  defendant's  foreman  negli- 
gentiy  allowed  plaintiff's  place  to  work  to  be- 
come unsafe  and  dangerous  In  that  said  fore- 
man negligentiy  and  carelessly,  and  in  disregard 
of  plaintiff's  safety,  allowed  and  permitted  a 
hoisting  machine  to  be  operated  near  plaintiff, 
thereby  striking  plaintiff  with  same  and  break- 
ing, mangling,  and  crushing  plaintifiTs  lef. 
Plaintiff  states  that  as  a  result  of  said  negb- 
gence  and  injury  plaintiff  has,  does,  and  will 
ever  suffer  great  physical  and  mental  pain  and 
bodilv  weakness,  and  has  been  permanently  in- 
jured. That  as  a  resuit  of  said  negligence  and 
injury  plaintiff  has,  does,  and  will  ever  expend 
large  sums  of  money  and  Incur  indebtedness  in 
and  about  the  treatment  of  said  injuries,  suffer- 
ing, and  weakness." 

The  answer  was  a  general  denial  and  a 
plea  of  assumption  of  risk.  The  evidence 
tended  to  show  that  during  the  month  of 
March,  191S,  when  the  plaintiff  was  injured, 
(he  defendant  was  engaged  in  constructing 
a  sewer  in  the  northwest  part  of  the  dty  of 
St  Louia  At  the  time  of  the  injury,  de- 
fendant and  his  men  were  engaged  in  the 
digging  of  a  ditch  130  or  140  feet  long  and 
some  17  feet  wide.  At  one  end  of  this  ditch 
was  an  engine  which  furnished  the  power 
for  a  hoisting  machine  composed  of  a  cable 
and  bucket.  This  cable  extended  over  the 
ditch  from  the  end  where  the  engine  was 
placed  to  a  point  near  the  other  end  of  the 
ditch  where  the  excavating  was  being  done. 
The  dirt  was  taken  ttqpt  the  ditch  by  means 
of  a  bucket  which  was  attached  to  the  end 
of  the  cable  and  which  ni>on  being  filled  was 
hoisted  out  of  the  dibft  and  thence  bade- 
ward  towards  the  engine  where  the  bucket 
would  be  lowered  and  dumped.  This  dump, 
at  the  time  of  the  accident  involved  in  tills 
case,  was  about  15  feet  high  and  17  or  18 
feet  wide,  and  40  or  50  feet  long,  and  was 
narrower  at  the  top  and  sloped  to  the  bot- 
tom. The  dirt  from  the  ditch  was  brought 
back  along  the  cable  in  the  bucket  as  afore- 
said. When  the  bucket  was  over  that  part 
of  the  dump  where  It  was  to  be  emptied  It 
was  lowered  to  the  top  of  the  dump  where 
a  man  located  for  that  purpose  would  trip 
the  bucket — that  is,  with  a  stick  would  knock 
loose  a  catch  cm  the  side  of  the  bucket  so 
that  it  would  turn  upside  down  and  the  dirt 
would  fall  from  the  bucket  on  top  of  the 
dump.  Occasionally  when  the  bucket  had 
been  trlppied  by  the  man  on  top  of  the  dump 
all  of  the  earth  therein  would  not  come  ont 
of  the  bucket  and  on  those  occasions  it 
would  be  dragged  or  Jolted  along  the  tc^  of 
the  dump  in  order  to  shake  out  of  it  the  re- 
maining earth  or  dirt 
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The  evidence  showed  that  the  operation  of 
the  hoisting  machine  which  was  composed  of 
the  cable  and  bucket  was  guided  by  a  man, 
known  as  a  signal  man,  who  'stood  at  one 
side  of  the  ditch  and  with  an  electric  button 
signaled  the  engineer.  A  signal  would  be 
given  by  this  man  to  the  engineer  when 
the  bucket  was  filled  in  the  ditch  and  ready 
for  hoisting.  After  the  bncket  was  hoisted, 
another  signal  would  be  given  by  this  man 
to  the  engineer,  to  draw  in  the  bucket  over 
the  dump,  and  then  when  the  budtet  had 
reached  the  right  spot  on  the  dump,  the  sig- 
nal man  would  signal  to  the  engineer  to 
lower  the  bucket  where  It  was  dumped.  On 
the  day  of  the  accident,  the  plaintiff  was 
working  in  that  part  of  the  ditch  where  the 
dirt  was  being  hoisted  out  by  means  of  the 
hoisting  machine  and  bncket.  The  defend- 
ant had  in  charge  of  the  work  a  foreman. 
This  foreman  ordered  tlie  plalhtlfC  and  an- 
ctber  man  to  come  up  out  of  the  ditch  and 
go  to  the  place  where  this  earth  was  being 
dumped  and  take  some  timbers  away  from 
the  foot  of  the  dump.  While  the  plaintiff 
and  the  other  laborer  were  obeying  the  or- 
der of  the  foreman,  and  while  working  at 
the  foot  of  the  dump  in  removing  these  tim- 
bers, which  were  partially  covered  by  dirt 
of  the  dump,  the  hoisting  machine  was  kept 
operated,  and  upon  the  bucket  tteing  lowered 
to  the  top  of  the  dump,  and  after  it  was 
tripped  by  the  man  on  top  of  the  dump,  and 
while  It  was  being  dragged  along  on  top  of 
the  dump  for  the  purpose  of  jolting  out  the 
remaining  earth  therein,  it  rolled  down  the 
side  of  the  dump  and  struck  the  plaintiff, 
breaking  his  leg  in  three  places  between  the 
knee  and  the  ankle,  and  for  this  and  other 
injuries  received  by  being  struck  by  the 
bucket  the  plaintiff  bi^ngs  this  suit. 

Defendant's  foreman  and  defendant's  sig- 
nal man,  above  referred  to,  at  the  time  the 
foreman  gave  the  order  mentioned  above  to 
the  plaintiff  to  remove  the  timbers,  were 
standing  close  together  on  top  of  the  ground 
right  over  the  excavation  where  plaintlfit 
was  working.  The  foreman  who  gave  the 
order  above  mentioned  testified: 

"The  machinery  was  in  good  worldng  order, 
the  bell  system  was  in  good  order,  the  signal 
man  did  obey  his  orders ;  that  when  he  ordered 
tliese  men  to  go  in  and  get  those  timbers  out 
of  the  dump  he  did  not  tell  the  signal  man  not 
to  operate  the  bucket  while  thcj  were  getting 
them  out  and  that  it  was  a  mistake  to  do  it 
that  way ;  that  he  didn't  say  anything  to  any- 
body about  not  operating  the  bucket  while  those 
men  were  in  there," 

The  man  who  wag  worldng  on  top  of  the 
dump,  whose  business  it  was  to  trip  the 
backet  and  let  out  the  dirt,  testified  as  fol- 
lows: 

"I  had  been  working  on  the  dump  two  months. 
John  (meaning  the  plaintiff)  had  come  up  there 
to  get  the  timbers  before.  He  sent  John,  gen- 
eraUy.  or  somebody  else,  most  every  day.  At 
any  time  before,  when  John  came  up  there  aft- 
er timbers,  the  bucket  was  never  dnmped  up 
over  him.  •  »  ♦  They  always  waited  until 
the  man  got  away  from  the  bottom  of  the  dump 


before  they  dumped  the  bncket  and  started  i( 

back." 

At  the  instance  and  request  of  the  plain- 
tiff, the  court  gave  the  following  instruc- 
tions: 

"Instruction  No.  1. 

"The  court  instructs  the  jury  that  if  yon  find 
and  l>elieve  from  the  evidence  that  on  or  about 

the  day   of   March,   1913,   the   plaintiff 

wos  in  the  employ  of  the  defendant,  and  while 
pursuing  the  duties  of  such  employment,  de- 
fendant's foreman  in  charge  of  and  directing 
plaintiff's  work,  ordered  plaintiff  to  assist  in  re- 
moving timbers  from  the  foot  of  the  dump  men- 
tioned in  the  evidence,  and  that  while  plaintiff 
was  obeying  such  order,  defendant's  foreman 
negligently  allowed  plaintiff's  place  to  work,  in 
removing  said  timbers,  to  become  unsafe  and 
dangerous  by  negligently  and  carelessly  allow- 
ing the  hoisting  machine  and  bucket  to  l>e  oper- 
ated on  said  dump  near  plaintiff,  thereby  strik- 
ing plaintiff  and  injuring  him  with  same,  then 
your  verdict  should  be  for  the  plaintiff,  unless 
you  further  find  and  believe  the  risk  of  such 
danger  and  injury  was  one  assumed  by  plain- 
tiff, as  hereinafter  explained  in  other  instroc- 
tions. 

"Instruction  No.  2. 

"The  court  instructs  the  jury  that  the  plaintiff 
in  working  for  the  defendant  assumed  only  the 
risks  ordinarily  and  usually  belonging  to  the 
business,  after  defendant  had  done  what  the 
law  required  of  him.  The  law  required  the 
''"fendant  not  only  to  furnish  plaintiff  a  reason- 
ably safe  place  to  work,  but  also  required  him 
to  lice^  it  so,  and  if  you  find  and  believe  from 
the  evidence  that  defendant's  foreman  allowed 
a  hoisting  machine  to  be  operated  near  plaintiff 
while  removing  said  timbers,  thereby  injuring 
plaintiff,  and  that  in  so  doing  said  foreman  neg- 
lected to  adopt  suitable  precautions  for  plain- 
tiff's protection,  to  keep  tlie  plaintiff's  place  to 
work  reasonably  safe,  and  the  plaintiff  was  in- 
jured as  a  result  of  such  neglect,  the  plaintiff 
did  not  assume  the  risk  of  such  injury.'' 

PolDt  I. 

[1]  The  appellant  insists  that  the  trial 
court  erred  in  allowing  any  evidence  to  be 
Introduced  under  the  petition  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant. The  appellant's  argument  upon  this 
point  is  based  on  the  idea  that  the  petition  is 
drawn  on  the  theory  that  the  doctrine  res 
ipsa  loquitur  applies  in  the  case,  and  that 
the  doctrine  docs  not  apply  In  this  sort  of  a 
case,  and  cites  many  authorities  supporting 
the  proposition  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  In  this  case.  We  fully 
agree  with  the  learned  counsel  that  the  doc- 
trine of  res  ipsa  loquitur  cannot  be  invoked 
in  this  case,  but  the  counsel  for  the  appellant 
Is  mistaken  when  he  argues  that  the  petition 
is  drawn  upon  that  theory.  The  petition  set^ 
out  that  the  defendant's  foreman  negligently 
allowed  plaintiff's  place  to  work  to  become 
unsafe  and  dangerous  in  that  the  said  fore- 
man negligently  and  carelessly  allowed  and 
permitted  the  hoisting  machine  to  be  operat- 
ed while  plaintiff  was  performing  the  work 
he  had  been  ordered  to  do.  It  Is  therefore 
plainly  to  be  seen  that  the  negligence  charg- 
ed In  the  petition  consisted  of  the  failure  on 
the  part  of  defendaat  to  ezerdae  reasouaUle 
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and  wdlnary  care  to  tnrnlab  to  the  plaintiff 
a  reasonably  safe  place  in  which  to  do  the 
work  he  was  directed  to  da  As  stated  be- 
fore, the  authorities  dted  by  the  learned 
counsel  for  the  appellant  on  this  proposition 
are  not  in  {mint  They  simply  hold  that  in 
this  kind  of  a  case  the  doctrine  of  res  ipsa 
loqnltar  cannot  be  invoked,  but  they  clearly 
hare  no  application  to  this  case  for  the  rea- 
son that  this  case  is  predicated  upon  the  duty 
of  the  master  to  exercise  ordinary  care  to 
furnish  and  maintain  a  reasonably  safe  place 
for  the  servants  to  work.  Koemer  t.  St. 
Louis  Oar  Ck).,  20G  Mo.  141, 107  S.  W.  481,  17 
L.  R.  ▲.  (N.  S.)  292;  Bradley  t.  C,  M.  &  St. 
P.  Ry.  Co..  138  Mo.  293,  39  S.  W.  703 ;  Bene- 
dict V.  O.  G.  W.  Ry.,  104  Mo.  App.  218,  78 
S.  W.  60. 

In  the  case  of  Koemer  t.  St  Louis  Car 
Co.,  209  Mo.  141.  107  S.  W.  481,  17  L.  R. 
A.  (N.  S.)  292,  a  painter  was  ordered  by 
his  foreman  to  work  on  a  car,  and  while  the 
pointer  was  performing  the  work  he  was 
ordered  to  do  he  was  injured  by  a  switch- 
ing crew  moving  the  car.  In  that  case  the 
Supreme  Court,  speaking  through  Oantt,  C. 
J.,  said: 

"Bat  there  is  another  view  upon  which  the 
plaintiff  was  entitled  to  have  his  case  submitted 
to  the  jury.  It  is  the  duty  of  the  master  to  pro- 
vide and  maintain  a  reasonably  safe  place  for 
his  servant  to  work.  Wendler  v.  Fumishin; 
Company,  165  Mo.  «527  [65  8.  W.  787]:  Herdler 
V.  Stove  &  Range  Co.,  136  Mo.  3  ^7  &  W. 
115) ;  Moore  v.  Railroad,  85  Mo.  588 ;  Curtis 
V.  McNair,  173  Mo.  loc.  cit.  280  [73  S.  W.  167] : 
PurceU  V.  Shoe  Ca,  187  Mo.  loc.  cit.  285  [86 
S.  W.  121].  When  the  defendant,  through  the 
paint  boss,  Meblin,  sent  the  plaintifE  to  work 
ui>on  the  unfinished  car,  on  one  of  its  tracks,  it 
was  its  doty  to  provide  against  other  cars  run- 
ning down  against  the  car  upon  which  he  was 
working  and  to  see  that  other  cars  which  were 
pulled  ont  were  not  attached  to  the  car  upon 
which  he  was  working  without  giving  him  warn- 
ing of  its  intention  to  move  the  said  car.  While 
the  servant  in  entering  the  service  of  the  mas- 
ter assumes  the  risks  that  ordinarily  and  usual- 
ly are  incident  to  the  business  being  conducted 
by  die  master,  the  servant  does  not  assume  the 
risk  arising  from  the  master's  neglect  to  adopt 
suitable  precaution  for  his  safety.  The  duty 
of  the  master  in  this  regard  is  a  continuing  one 
and  it  will  not  suffice  to  say  that  when  plain- 
tiff went  to  work  on  the  car  it  was  a  reasonably 
safe  place.  If  the  place  was  afterwards  ren- 
dered unsafe  by  the  negligent  act  of  the  defend- 
ant in  sending  a  switching  crew  in  there  who 
negligently  pulled  the  car  upon  which  plaintiff 
was  working  without  giving  him  warning  of 
their  intention  to  move  it,  then  defendant  was 
liable  for  the  consequence  of  the  negligent  act  of 
the  switchman.  The  plaintiff  had  the  right  to 
presume,  in  the  absence  of  knowledge  to  the  con- 
trary, that  the  defendant  would  furnish  him  a 
reasonably  safe  place  to  work,  and  that  he  would 
not  imperil  his  safety  by  sending  its  servants  in 
there  to  move  the  car  upon  which  he  was  work- 
ing without  notifying  him.  Doyle  v.  M.,  K.  & 
T.  Trust  Co.,  140  Mo.  1  [41  S.  W.  255]." 

In  the  case  of  Bradley  v.  C,  M.  &  St.  P. 
By.,  1S8  Mo.  293,  39  S.  W.  7C3,  it  is  said: 

"It  cannot  be  fairly  said  in  the  circumstances 
that  plaintiff  assumed  all  the  risks  of  injury 
from  falling  earth.  He  only  assumed  such  risks 
as  were  incident  to  the  work  as  conducted  by  de- 
fendant.    Defendant  impliedly  agreed,  when  it 


employed  plaintiff  and  put  him  at  a  dangerous 

place  to  work,  that  it  would  use  reasonable  care 
to  prevent  the  caving  of  the  embankment  upon 
him.  The  circumstances,  in  our  opinion,  do  not 
take  this  case  out  of  the  general  rule  that  the 
master  is  bound  to  use  reasonable  care  to  keep 
the  place  to  be  used  by  the  servant,  in  the 
prosecution  of  the  work  assigned  to  him.  in  as 
safe  a  condition  as  the  nature  and  character  of 
the  work  would  permit.  Whether  defendant  did 
its  duty  in  that  respect,  in  this  case,  was,  we 
think,  a  question  for  the  jury.  The  evidence 
tends  to  prove  that  the  bank  was  left  under- 
mined, and  'bulging  out'  for  three  or  four  hours 
before  the  shovel  was  moved  up  to  it,  or  at  least 
before  the  earth  fell.  Whether  the  dangerous 
condition  was  such  as  could  have  been  seen  by 
reasonal^le  examination  was  a  question  also  for 
the  jury.  If  its  dangerous  condition  was  known 
to  defendant  there  was  negligence  in  not  right- 
ing it.  If  the  condition  was  observable  from 
reasonable  inspection  there  was  negligence  in 
not  knowing  it,  if,  in  fact,  it  was  unknown." 

[2]  From  the  above  antborities  and  the 
cases  therein  cited  it  Is  readily  seen  that  it 
is  not  only  the  duty  of  the  master  to  exer- 
cise reasonable  and  ordinary  care  to  fnmlsh 
the  servant  a  reasonably  safe  place  In  which 
to  work,  but  to  keep  it  reasonably  safe  for 
the  servant  to  perform  the  labor  required  of 
him.  It  follows,  therefore,  from  what  bias 
been  said  in  the  above  antborities  that  the 
petition  stated  a  cause  of  action  and  the 
court  committed  no  error  in  allowing  evl- 
denoe  to  be  introduced  to  support  it. 

Point  II. 

The  appellant  Insists  that  the  court  com- 
mitted error  in  overruling  defendant's  mo- 
tion in  arrest  of  Judgment,  because  the  pe- 
tition was  not  sutHclcnt  to  support  the  ver- 
dict of  the  Jury.  What  has  been  said  above 
disposes  of  this  point,  for  it  is  our  opinion 
that  the  petition  does  state  a  cause  of  action. 

Point  III. 

[3]  The  appelant  complains  that  the  trial 
court  erred  in  allowing  in  the  evidence,  over 
objection,  testimony  tending  to  show  that 
the  plaintiff  had  not  been  working,  and  was 
unable  to  work,  since  he  had  left  the  hospi- 
tal where  he  was  taken  npon  receiving  the 
Injuries.  The  reason  given  by  the  appellant 
for  error  In  this  particular  is  based  upon 
the  ground  that  there  is  no  claim  in  the 
petition  for  loss  of  services,  and  that,  there- 
fore, the  evidence  Was  incompetent.  A  care- 
fni  reading  of  the  record  shows  that  this  evi- 
dence was  admitted  by  the  trial  court  simply 
to  show  the  permanency  and  extent  of  plain- 
tiff's Injuries  and  disabilities,  which  were 
set  forth  In  the  petition,  and  for  this  pur- 
pose it  was  clearly  admissible.  In  the  in- 
struction on  the  measure  of  damages,  given 
on  behalf  of  plaintiff,  no  claim  was  made 
that  plaintiff  was  entitled  to  recover  for 
any  loss  of  services,  so  that  it  is  very  clear 
that  no  error  was  committed  by  the  trial 
court  in  allowing  this  testimony,  and  it  is 
equally  clear  that  the  trial  court  admitted 
the  evidence  to  ehow^o^^tbe  extent  and 
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permanency  of  plaintiff's  injuries,  and  not 
for  the  purpose  of  allowing  a  recovery  for 
the  loss  of  services. 

Point  IV. 

During  the  courre  of  the  trial  one  Dr. 
Blazer  testified  that  he  had  many  years'  ex- 
perience as  a  physician  and  surgeon,  and  had 
taught  in  many  medical  colleges,  and  further 
testified  as  follows: 

"Q.  Now,  I  will  ask  yon  to  tell  the  jury  what 
your  opinion  is  with  reference  to  the  permanen- 
cy of  that  injury.    (Objected  to.) 

"The  Court:  Have  you  examined  him — the 
plaintiff?    A.  Yes,  sir.  ^ 

"The  Court:  When?  A.  The  29th  of  Decem- 
ber, 1913. 

"The  Court:  He  may  answer.  (To  which  rul- 
ing of  the  court  bonnsel  for  defendant  then  and 
there  duly  excepted.)  A.  This  is  a  permanent 
injury,  Q.  What  is  your  opinion  with  reference 
to  this  man's  leg  becoming  normal  and  as  to 
his  being  able  to  perform  heavy  labor?  (Object- 
ed to  because  under  the  pleadings  there  is  no 
issne  made  as  to  plaintiff  being  rendered  unable 
to  perform  heavy  labor  or  that  be  has  lost  or 
will  lose  in  the  future  any  services  of  any  kind 
or  character.  Objection  overruled;  to  which 
ruling  of  the  court  counsel  for  defendant  then 
and  there  duly  excepted.)  A.  In  shape  and  in 
color  of  the  skin— condition  of  the  skin— it  will 
never  become  normal.  He  wUl  be  able  to  walk 
on  it;  as  time  goes  on  he  will  be  able  to  do  some 
work,  but  never  able  to  sustain  any  great  weight 
for  any  considerable  length  of  time  on  the  ex- 
tremity. Q.  With  reference  to  heavy  lifting  or 
heavy  labor,  wUl  he  ever  be  able  to  do  such  work 
as  he  could  before?  (Objected  to  because  it 
calls  for  a  conclusion  of  the  witness  and  calls 
for  the  witness  to  determine  a  fact  which  should 
be  submitted  to  the  jury,  and  for  the  further  rea- 
son that  under  the  pleadings  in  this  case  it  is 
incompetent,  irrelevant  and  immaterial,  there 
being  no  charge  or  allegation  in  the  petition  that 
the  plaintiff  had  lost  or  would  in  the  future  lose 
any  labor  by  reason  of  his  Injuries;  and  for  the 
further  reason  that  the  question  should  have 
called  upon  the  witness  to  give  bis  reasons  and 
not  to  have  stated  a  fact  which  should  have  been 
left  to  the  jury.  Objection  overruled ;  to  which 
ruling  of  the  court  counsel  for  defendant  then 
and  there  duly  excepted.)  A.  He  will  not  be 
able  to  continuously  do  hard  labor.  So  far  as 
the  shape  of  the  leg,  or  its  configuration,  is  con- 
cerned it  will  never  be  normal  again.  There 
will  always  l>e  more  or  less  swelling  around  the 
ankle  joint.  The  Iranes  themselves  will  never 
be  quite  normal,  because  where  the  union  has 
taken  place  a  callous  has  been  formed  and 
thrown  out,  absorbing  the  softer  tissues  in  the 
leg,  the  muscles  particularly.  It  will  he  im- 
possible for  this  man  to  do  hard  work,  that  is, 
continuously.  It  may  be,%in  the  course  of  long 
years,  for  a  length  of  time,  for  maybe  a  few 
hours  in  a  day,  that  he  can  put  Some  weight  on 
that  extremity." 

[4]  The  appellant  complains  that  the  court 
erred  in  allowing  the  physician  and  surgeon 
to  answer  the  last  question  on  the  ground 
that  it  calls  for  a  conclusion  of  the  witness, 
and  Is  not  an  opinion,  and  cites  many  author- 
ities, among  them  being  the  following:  Holt- 
zen  V.  Railroad,  159  Mo.  App.  loc.  dt.  374, 140 
S.  W.  767;  Thomas  v.  Metropolitan  .Street 
Railway  Co.,  125  Mo.  App.  131,  100  S. 
W.  1121;  Glasgow  v.  Railroad,  191  Mo.  347, 
89  S.  W.  915.  These  cases  do  lay  down  the 
principle  that  an  expert  witness  or  a  phy- 


sidan  can  only  glye  bis  opinion  and  cannot 
testify  to  conclusions,  but  we  believe  that 
they  have  no  application  to  the  point  involv- 
ed here,  for  It  is  clear  upon  the  reading  of  this 
testimony  of  the  doctor  that  the  question 
calls  for  his  opinion  as  to  whether  or  not  the 
plaintiff  would  be  able  to  do  heavy  lifting  or 
heavy  labor  or  work  as  be  could  before  b« 
was  injured,-  and  it  la  clearly  a  matter  tor 
expert   testlmMiy. 

P<rint  V. 

[(]  Instruction  No.  1  given  for  tbe  plaintiff 
contains  the  words  "negligently  and  care- 
lessly allowed  the  hoisting  mndilne  and 
bucket  to  l>e  operated  on  said  dump  near 
plaintiff."  Tbe  appellant  contends  that  this 
instruction  is  broader  than  the  petition  In 
Uiat  the  words  "and  bucket"  are  added  to 
the  words  "hoisting  machine,"  the  charge 
in  the  petition  t>eing  "negligently  and  care- 
lessly and  in  disregard  of  plaintiffs  safety 
allowed  and  i>ermitted  a  hoisting  maclilne 
to  t>e  operated  near  plaintiff."  Tbls  point 
is  very  technical,  and  is,  we  believe,  without 
merit.  The  evidence  clearly  shows  that  the 
bucket  was  a  part  of  the  hoisting  maclilne 
-just  as  tbe  cable  to  which  the  bucket  was 
attached  was  a  part  of  the  hoisting  machine. 
Tbe  Instruction  fits,  exactly,  the  evidence 
which  was  Introduced  on  tbe  charge  in  tbe 
petition.  The  hoisting  machine  was  com- 
posed of  a  cable  and  the  bucket,  wbidi  were 
operated  by  the  engine  and,  of  course,  the 
words  "hoisting  machine"  set  forth  iu  the 
petition  Includes  both  the  cable  and  the  bnclc- 
et.  Viewed  in  this  light,  we  do  not  believe 
that  the  additlcMi  of  the  words  "and  bucket" 
added  to  the  words  "hoisting  machine"  can 
be  considered  as  broadening  the  allegations 
of  the  petition  or  allowing  plaintiff  to  re- 
cover on  some  grounds  of  neglect  not  set 
forth  in  the  petition,  and  could  in  no  way  pos- 
sibly have  misled  the  jury.  The  principle 
contended  for  by  the  learned  counsel  for  the 
appellant  that  tbe  instructions  should  not 
be  broader  than  the  petition  is,  broadly  speak- 
ing, the  law,  but  we  do  not  believe  that  the 
cases  cited  are  applicable  to  tbda  tnstmctlon. 

Point  VL 

[6]  Tbe  appellant  contends  that  the  court 
erred  in  giving  Instruction  No.  2  on  t)ehalf 
of  the  plaintiff,  and  argues  that  it  is  wrong 
because  it  contained  IJie  following  general 
declaration  of  law: 

"That  the  law  required  the  defendant  not  only 
to  furnish  plaintiff  a  reasonably  safe  place  to 
work,  but  also  required  him  to  keep  it  ao." 

The  point  being  that  it  is  not  tbe  absolute 
duty  of  the  master  to  furnish  a  reasonably 
safe  place  for  the  servant  to  work,  but  it  ia 
only  his  duty  to  exercise  reascwable  and  or- 
dinary care  to  furnish  tbe  servant  with  a  rea- 
sonably safe  place  in  which  to  work — citing 
Pruett    V.    Campbell   Lumber   Co.,    188    Ma 
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Foundry  Co.,  176  Mo.  App.  826,  167  S. 
W.  1036;  Glasscock  v.  SwafTord  Bros.  Dry 
Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364;  Bradley  v.  C,  M.  ft  8t  P.  R.  R.  C!o., 
138  Mo.  298,  39  S.  W.  763,  and  others.  The 
above  cases  undoubtedly  establish  the  rule 
that  It  Is  simply  the  duty  of  the  master  to 
exercise  reasonable  and  ordinary  care  to 
furnish  a  reasonably  safe  place  for  the  serv- 
ant to  work.  But  the  whole  Instruction  must 
be  read  together,  and  we  believe  that  the  lat- 
ter part  of  the  Instruction,  and  the  part  Im- 
mediately following  the  words  complained  of, 
cured  the  general  statement  of  the  law  in 
that  it  applies  the  Instruction  specifically  to 
the  facts  of  the  case  and  brings  it  within  the 
correct  rule  of  law. 

In  the  case  of  Pmett  v.  GampbeU  liUmber 
Co.,  188  Mo.  App.  847,  174  8.  W.  164,  Judge 
Allen,  speaking  for  this  court,  said: 

"It  is  quite  apparent  tbat  the  judgment  must 
be  reversed  because  of  error  in  giving  plaintiff's 
first  instruction,  the  only  instmction  purporting 
to  cover  the  question  of  defendant's  liability. 
This  Instruction  authorizes  a  recovery  if  the 
jury  find  that  plaintiffs  injury,  if  any,  "was  due 
to  the  negligence  and  carelessness  of  the  defend- 
ant company  in  not  furnishing  plaintiff  with  a 
reasonably  safe  place  to  work.'  Not  only  does 
this  instruction  proceed  upon  the  theory  that  it 
is  the  absolute  duty  of  ibe  master  to  famish 
the  servant  a  reasonably  safe  place  to  work; 
whereas  the  master's  duty  is  to  exercise  ordina- 
ry care  to  that  end,  but  it  is  a  mere  general  dec- 
laration of  what  purports  to  be  the  law  applica- 
ble to  a  master  and  servant  case,  without  any 
application  whatsoever  to  the  facta  in  evidence. 
It  fails  to  require  the  jury  to  find  the  specific 
neglisence  charged,  which  is  alleged  to  have  ren- 
dered unsafe  the  place  in  which  plaintiff  was 
required  to  work,  but,  on  the  contrary,  permits 
a  recovery  if  the  jury  believe  tbat  the  defendant 
in  any  way  failed  to  furnish  plaintiff  with  a  rea- 
sonably safe  place  in  which  to  work.  Such  in- 
structions have  been  repeatedly  condemned.  Sec 
Feldewerth  v.  Wabash  R.  Co.,  181  Mo.  App. 
630,  164  S.  W.  711,  and  authorities  there  cited." 

In  the  case  at  bar  the  Instruction  com- 
plained of  does  not  cover  the  entire  case  and 
direct  the  verdict,  but  only  covers  the  ques- 
tion of  the  assumption  of  risk.  Instruc- 
tion No.  1,  given  on  behalf  of  plaintiff,  cov- 
ered the  entire  case  and  directed  the  verdict, 
and  instructioD  No.  2,  while  stating  the  prin- 
ciple broadly  in  the  first  part  of  the  Instruc- 
tion, continues  by  applying  the  facts  tn  the 
case  to  the  correct  rule  of  law.  We  believe, 
therefore,  tbat  both  of  the  objections  raised 
by  Judge  Allen  in  the  Pmett  Case,  supra, 
were  compiled  with.  The  latter  part  of  the 
instruction  told  the  jury,  that  if  they  found 
tbat  defendant's  foreman  neglected  (that  is, 
failed  to  exercise  ordinary  care)  to  adopt 
suitable  precautions  for  plaintiff's  protection, 
to  keep  the  plaintiff's  place  of  work  reason- 
ably safe,  and  the  plaintiff  was  injured  as  a 
result  of  such  neglect  (that  is,  failure  to  ex- 
ercise ordinary  care),  the  plaintiff  did  not  as- 
sume the  risk  of  such  injury.  We  believe 
that  the  application  of  the  rule  to  the  facts 
as  set  forth  in  this  part  of  the  instruction 
cured  the  defect  !n  the  instruction  complain- 
ed ol  This  Instmction  on  the  assumption 
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of  risk  Is  within  the  role,  and  almost  in  fh« 
very  words  laid  down  In  the  case  of  Koemer 
V.  St.  Louis  Car  Co.,  209  Mo.  141,  107  S.  W. 
481,  17  L.  B.  A.  (N.  S.)  292,  quoted  from  at 
length  above. 

In  the  case  of  Pendegrass  v.  Railroad,  179 
Mo.  App.  517,  162  S.  W.  712,  this  court  held 
that  an  instruction  which  in  substance  told 
the  Jury  that  it  was  defendant's  duty  to 
furnish  appliances  "such  as  a  ladder  for 
means  of  ingress  and  egress  to  and  from  said 
pump  that  were  reasonably  safe,  secure  and 
sufficient  for  the  transaction  of  its  business," 
was  cured  by  the  latter  part  of  the  same  in- 
stmction which  told  the  Jury  that  If  they 
should  find  that  defendant  neglected  its  duty 
In  this  behalf,  etc.,  and  that  there  was  a  de- 
fective or  Insufficient  crosspiece  or  rung  upon 
the  ladder,  and  tbat  defendant  knew  therieof 
"or  by  the  exercise  of  ordinary  care  and  pru- 
dence could  have  icnown  the  same,"  and  that 
by  reason  thereof  such  crosspiece  or  rung  of 
the  ladder  broke  and  gave  way,  and  thereby 
caused  plahitiff  to  fall,  and  tbat  plaintiff  ex- 
ercised ordinary  care  for  his  own  safety,  then 
the  verdict  should  be  for  plaintiff.  Judge 
Allen,  speaking  for  this  court,  said: 

"This  instruction  is  assailed  upon  the  ground 
that  it  places  upon  defendant  the  absolute  duty 
to  furnish  plaintiff  a  reasonably  safe  appliance 
or  place  to  work;  whereas,  the  law  requires 
only  that  defendant  use  ordinary  care  to  furnish 
a  reasonably  safe  appliance  or  place  to  work. 
It  is,  of  course,  quite  true,  as  appellant  asserts, 
that  the  master  is  not  an  insurer  of  the  absolute 
safety  of  the  appliance  furnished  the  servant,  or 
of  the  place  furnished  him  to  work  The  mas-, 
ter's  duty  is  unquestionably  to  exercise  ordinary 
care  to  such  end.  However,  we  think  that  the 
instruction  under  consideration  is  not  open  to 
the  attack  made  upon  it.  It  is  true  that  the 
earlier  part  of  the  instruction  tells  the  jury  that 
it  was  defendant's  duty  to  furnish  appliances, 
etc.,  that  were  reasonably  safe  and  sufficient 
Further  on  in  the  instruction,  however,  the 
jury  are  required  to  find  that  the  defendant  ei- 
ther knew  of  such  unsafe  or  insufficient  condi- 
tion thereof,  or  by  the  exercise  of  ordinary  care 
and  prudence  could  have  known  of  the  same. 
See  Oarard  v.  Coke  &  Coal  Co.,  207  Mo.  242, 
105  S.  W.  767." 

In  the  case  of  Garard  v.  Coal  &  Coke  Co., 
207  Mo.  242,  106  S.  W.  767,  Graves,  J.,  speak- 
ing for  the  court,  said: 

"The  contention  is  that  this  instruction  states 
too  broadly  the  measure  of  duty  owing  by  the 
defendant  to  the  plaintiff.  In  other  words,  de- 
fendant says  that  this  instrnction  makes  it  the 
absolute  duty  of  defendant  to  furnish  plaintiff 
a  reasonably  safe  entry,  whereas  the  law  only 
requires  the  defendant  to  use  ordinary  care  to 
keep  the  entry  way  in  a  reasonably  safe  condi- 
tion. The  criticism  is  directed  to  the  first  para- 
graph of  the  instruction.  This  court  upheld  a 
verdict  in  a  case  where  a  very  similar  instruc- 
tion was  given.  Smith  v.  Fordyce,  190  Mo. 
loc.  dt.  12  (88  S.  W.  670].  The  first  part  of  the 
instruction  m  the  Smith  Case,  supra,  was  fully 
as  strong  as  the  instruction  now  in  question. 
But  aside  from  this,  when  the  whole  instruction 
is  read  together,  we  think  the  law  was  properly 
declared.  The  broad  statement  of  general  prin- 
ciples is  modified  by  the  second  paragraph  of 
the  instruction.  In  the  case  of  Bradley  v.  Rail- 
road, 138  Mo.  loc.  cit.  308  [89  S.  W.  763], 
where  there  was  under  consideration  a  very  sim- 
ilar instruction,  upon  this  point,  thatJs,^as|to 
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the  modification  of  the  broad  general  statement 
in  the  first  part  of  the  instmction  by  a  second 
and  subsequent  clause,  where  the  application  of 
the  law  is  made  to  the  facta,  we  said:  'It  seems 
to  ns  that  this  part  of  the  instruction  explains, 
qualifies  and  renders  harmless  what  precedes  it. 
It  points  oat  what  omissions  of  duty  on  the  part 
of  defendant  will  constitute  a  neglect  to  provide 
a  safe  place  for  plaintiff  to  work  in  the  circum- 
stances in  this  case.'  So  in  this  instruction. 
The  broad  statement  of  duty  contained  in  the 
first  paragraph  is  modified  by  the  explanatory 
language  of  the  second  paragraph.  The  instruc- 
tion will  not  be  condemned  for  the  reason  urged 
first  by  defendant." 

We  believe  that  the  Jadgment  shoald  be 
affirmed.    It  Is  so  ordered. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  ooncar. 


SGHLAMP  v.  MANEWAL  et  al.    (No.  14,469.) 

(St  Louis  Ck>urt  of  Appeals.    MissoorL    Dee. 
30,  1916.) 

1.  BtLi^  AND  Notes  «=>361— Accomhodation 
Makxb. 

Where,  contrary  to  the  agreement  upon 
which  a  neighbor,  for  accommodation,  signed 
a  note  as  joint  maker,  that  the  accommodated 
maker  should  discount  it  at  a  bank  for  cash,  the 
accommodated  maker  negotiated  it  after  ma- 
turity for  corporate  stock,  the  accommodation 
maker  was  not  liable  to  a  transferee  after  ma- 
turity, under  Rev.  St.  1909,  I  10028,  providing 
for  nonnegotiability  of  a  note  in  the  hands  of 
one  not  a  holder  in  due  course;  there  having 
been  a  diversion  of  the  note  by  the  accommo- 
dated party  from  the  purpose  for  which  it  was 
originally   made. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8{  878-881,  882V6»-885;  Dec. 
Dig.  «=>351.] 

2.  EVIDENOB    *=»420(7) — PaBOI.  EVIDXNCB — 
CONSIDBBATION. 

Pared  evidence  is  admissible  against  one  not 
holding  in  due  coarse  to  show  that  a  note  was 
signed  for  accommodation  and  was  to  be  used 
for  a  certain  purpose  only,  notwithstanding 
such  evidence  varies  the  agreement  to  pay  mon- 
ey absolutely. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1800,  1804,  1943;  Dec.  Dig.  «==> 
420(7).] 

Appeal  from  St  Louis  Circuit  Covat ;  Wil- 
liam M.  Klnsey,  Judge. 

Action  by  P.  M.  Scblamp  against  L.  A. 
Manewal  and  another.  From  judgment  for 
the  named  defendant  and  against  the  other 
defendant,  plaintiff  appeals.    Affirmed. 

Thomas  D.  Cannon,  of  St.  Louis,  for  ap- 
pellant. Vital  Oaresche,  of  St.  Louis,  for  re- 
spondents. 

THOMPSON,  J.     The  plalntUT  sned  the 
defendants  upon  the  following  note: 
"$1,000.00.  St  Louis,  May  8,  1912. 

"Ninety  days  after  date  we  promise  to  pay 
to  the  order  of  P.  M.  .Scblamp,  one  thousand 
and  no/100  dollars,  for  value  received,  nego- 
tiable  and  payable  without  defalcation  or  dis- 
count, with  interest  at  the  rate  of per 

cent   per   annum   from    Pa.vable   at 

Emil  Scblamp. 

"L.  A.  Manewal." 


The  Jury  returned  «  verdict  In  favor  of 

the  plaintlfl  and  against  the  defendant  Emll 
Scblamp,  but  further  found  in  favor  of  de- 
fendant L.  A.  Manewal,  and  against  the  plain- 
tiff. Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  has  perfected 
his  appeal  to  this  court  The  trial  court  di- 
rected the  Jury  to  return  its  verdict  against 
the  defendant  Emil  Schlamp. 

The  evidence  on  the  part  of  the  defendant 
L.  A.  Manewal  tended  to  show  that  at  the 
time  the  note  in  suit  was  executed  he  was 
a  neighbor  and  a  friend  of  Ekuil  Schlamp,  the 
other  defendant ;  that  the  said  EmU  Schlamp 
came  to  him  for  the  purpose  of  borrowing 
11,000  for  use  for  his  family,  but  Manewal 
informed  said  Emll  Schlamp  that  he  was  un- 
able to  lend  him  the  money  at  that  time; 
that  tliereupon  the  said  Emil  Schlamp  re- 
quested Manewal  to  sign  a  note  together  with 
him,  payable  to  the  order  of  P.  M.  Schlamp, 
the  plaintiff  herein.  On  the  assurance  or 
statement  from  the  said  ESmil  Schlamp  that 
he,  together  with  his  nephew,  plaintiff  here- 
in, could  discount  such  a  note  at  a  bank  in 
Henderson,  Ky.,  where  the  plaintiff  was  well 
known,  the  defendant  Manewal  signed  the 
note,  which  is  the  note  here  sued  on,  and 
delivered  the  same  to  Emil  Schlamp,  the  other 
defendant,  who  in  turn  immediately  or  short- 
ly after  Its  execution  turned  it  over  to  the 
plaintiff  P.  M.  Schlamp,  who  tried  to  discount 
it  in  Henderson,  Ky.,  but  failed.  Thereupon 
be,  the  plaintiff.  Indorsed  the  note  "without 
recourse"  and  returned  the  same  to  EmU 
Schlamp.  Manewal  testified  that  after  the 
failure  of  the  plaintiff  to  discount  the  note 
at  Henderson,  Ky.,  he  was  informed  by  Emil 
Schlamp  of  the  failure  to  so  discount  the 
note,  and  informed  him  (Manewal)  that  he 
(Emil  Schlamp)  had  destroyed  the  note.  Man- 
ewal further  testified,  over  objection  of 
plaintiff,  that  at  the  time  the  note  in  ques- 
tion was  executed  by  him  it  was  agreed  be- 
tween him  and  Emil  Schlamp  that  the  said 
note  was  to  be  discounted  only  for  cash. 
After  the  note  bad  been  returned  by  the  plain- 
tiff to  the  defendant  Emll  Schlamp,  it  seems 
that,  instead  of  said  note  being  destroyed, 
the  said  Emil  Schlamp  retained  the  same  in 
his  possession,  and  in  August,  1912,  and  two 
days  after  it  was  due  on  its  face,  he  deliver- 
ed It  over  to  the  plaintiff  in  this  case  and  took 
from  him  in  payment  thereof  100  shares  of 
the  capital  stock  of  the  par  value  of  $10 
each  in  a  corporation  known  as  the  Vaza 
Company,  which  at  that  time  was  being  pro- 
moted by  the  plaintiff. 

The  above  facts  were  practically  conceded 
by  the  plaintiff,  except  that  he  testified  that 
be  did  not  know  that  the  defendant  Manewal 
had  signed  the  note  as  an  accommodation  for 
Emil  Schlamp,  but  did  know  that  Emil 
Scblamp  was  to  receive  the  money  upon  the 
note  being  discounted,  but  understood  from 
Emil  Schlamp  that  the  note  was  given  to  him 
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signed  by  Manewal  to  adjust  some  acconnt  or 
trnslness  dealings  between  him  and  Manewal. 
He  alao  testified  that  the  stoclt  above  refer- 
red to  was  worth  par  at  the  time  he  acqnlred 
the  note.  After  the  note  was  turned  over  by 
Emll  Schlamp  to  plalntifC,  In  Augnst,  1912,  it 
remained  in  the  possessioD  of  the  plaintiff 
until  some  time  in  January  or  February,  1913, 
when  he  presented  it  through  a  bank  for  col- 
lection to  Manewal,  and  upon  payment  being 
refused  instituted  ttiis  suit  on  said  note. 

The  defendant  Manewal  set  up  In  his  an- 
swer that  he  had. signed  the  note  for  the  ac- 
commodation of  Biinil  Schlamp  in  order  that 
said  Emll  Schlamp  and  the  plaintiff  might 
have  the  note  discounted  at  a  bank  in  Hender- 
son, Ky.,  and  it  was  understood  that  the  note 
was  to  be  so  discounted  for  cash  only,  and 
that  when  this  was  not  done  the  purpose  fQr 
which  the  note  was  given  failed,  and  upon 
it  being  negotiated  by  Emll  Schlamp  to 
the  plaintiff  after  its  maturity  for  stock  there 
was  a  diversion  of  the  note  from  Its  original 
purxKJse  which  relieved  the  defendant  Mane- 
wal from  liability  thereon. 

The  deposition  of  fitail  Schlamp  was  in- 
troduced in  the  evidence  by  the  plaintiff  as 
au  admission  against  interest,  and  was  re- 
ceived by  the  lower  court  for  that  purpose  on- 
ly. Inasmuch  as  Emil  Schlamp  did  not  ap- 
peal, the  deposition  thus  introduced  is  not 
before  this  court  at  this  time. 

[1]  At  the  close  of  the  case  the  court  re- 
fused to  give  a  peremptory  instruction  to 
find  for  the  plaintiff  and  against  the  defend- 
ant Manewal,  and  gave  of  its  own  motion  the 
following  Instmctlon: 

"You  are  still  farther  instructed  that,  if 
you  believe  and  find  from  the  evidence  In  this 
case  that  the  note  sued  on  was  slKned  by  the 
defendant  L.  A.  Manewal  with  Emil  SchlamD, 
for  the  purpose  of  raisinic  money  thereon  for 
the  use  of  said  Emil  Sslilamp,  that  bo  consider- 
ation for  said  note  was  then  either  given  or  in- 
tended to  be  given  by  the  payee  therein,  P.  M. 
Schlamp,  the  plaintiff  herein,  and  that  sold 
note  was  deUvered  by  Emil  Schlamp  to  plain- 
tiff, in  the  first  instance,  for  the  sole  purpose 
of  having  the  same  discounted  for  the  benefit  of 
said  Emil  Sciilainp  by  a  bank  at  Henderson, 
Ky.,  that  plaintUc  took  said  note  from  Emil 
Sciilamp  for  that  purpose  only,  and  endeavored 
to  have  the  same  discounted,  but  failed,  and 
thereafter,  and  before  the  maturity  of  said  note, 
returned  the  same  to  the  possession  of  said  Emil 
Schlamp,  one  of  the  makers,  and  that  the  said 
Emil  Schlamp  continued  to  bold  said  note  up 
to  and  after  the  date  of  its  maturity,  and  that 
after  the  date  of  its  maturity  the  defendant 
Emil  Schlamp  negotiated  and  delivered  said 
note  for  the  first  time  to  the  plaintiff  for  value. 
and  received  therefor  the  Vasa  stock  mentioned 
in  the  evidence,  and  if  you  still  further  find 
that  the  defendant  L.  A.  Manewal  did  not  au- 
thorize the  negotiation  and  delivery  of  said 
note  after  its  maturity,  and  did  not  know  that 
it  had  been  so  negotiated  and  delivered  to  the 
plaintiff  after  maturity  until  long  after  such 
ne-otiation  and  delivery,  and  that  he  received 
none  of  the  stock  or  the  proceeds  thereof  taken 
over  by  said  Emil  Schlamp  for  said  note,  then 
your  verdict  should  be  for  the  defendant  L.  A. 
ManewoL" 

The  learned  counsel  for  the  api)ellant  as- 
signa  as  error  the  giving  by  the  court  of  the 


above  Instruction.  This  raises  the  question 
as  to  whether  or  not  there  was  a  diversion 
of  the  note  from  its  original  purpose.  If 
there  was  a  material  diversion,  and  the  plain- 
tiff had  acquired  the  note  with  full  knowl- 
edge of  the  purpose  for  which  it  was  Issued 
l)efore  maturity,  then  under  the  authorities 
be  could  not  hold  the  accommodation  maker, 
and  it  follows  that,  if  there  was  a  diversion 
of  the  note  by  the  accommodated  party  from 
the  purpose  for  which  it  was  originally  made, 
and  the  plaintiff  acquired  it  after  its  maturi- 
ty, he  was  bound  to  know  of  the  diversion, 
and  would  not  be  permitted  to  say  that  he 
did  not  know  of  it.  Daniels  on  Negotiable 
Instruments,  (eth  Ed.)  p.  931;  section  10028, 
R.  S.  Mo.  1909;  Norton  on  Bills  and  Notes 
(3d  Ed.)  p.  ISO;  St  Louis  National  Bank  v.. 
Flanagan,  129  Mo.  178,  31  S.  W.  773;  Farm- 
ers' National  Bank  v.  Dreyfuss,  82  Mo.  App. 
399 ;  Berkeley  &  Harrison  v.  Tlnsley,  88  Va. 
1001,  14  S.  E.  842;  Grand  River  (3onege  v. 
Robertson,  67  Mo.  App.  329. 

In  Hickerson  v.  Raiguel,  2  Heisk.  (Tenn.) 
239,  it  is  said: 

"The  proof  shows  that,  when  complainant  in- 
dorsed the  bUI,  he  did  so  upon  the  express  con- 
dition that,  if  the  Planters'  Bank  did  not  dis- 
count the  bill  on  that  day,  his  liability  as  in- 
dorser  was  to  cease,  and  the  bill  was  either 
to  be  returned  or  destroyed.  It  is  wholly  im- 
material whether  complainant  knew  the  use 
which  Sheid  proposed  to  make  of  the  money  or 
not.  He  was  indorsinc;  without  consideration, 
and  for  the  accommodation  of  Sheid,  and  had 
the  right  to  annex  such  terms  and  conditions 
to  his  liability  as  he  saw  proper.  Perkins  v. 
Ament.  2  Head  (Tenn.)  110;  Bank  of  Tennes- 
see V.  Johnson.  1  Swan  (Tenn.)  217.  It  is 
clear  that,  when  the  Planters*  Bank  refused 
to  discount  the  biU,  and  the  day  had  expired 
duriuK  which  it  was  to  be  presented;  the  lia- 
bility of  complainant  was  terminated.  The  only 
liability  which  could  then  be  created  must  have 
arisen  from  the  transfer  of  the  bill,  in  the 
due  course  of  trade,  to  some  innocent  purchas- 
er, for  value.  But  the  proof  shows  that  when 
Sheid  offered  to  transfer  the  bill  to  Clem- 
ments,  who  was  acting  as  the  agent  of  Raiguel 
&  Go.,  in  the  collection  of  their  execution,  he 
informed  him  of  the  terms  and  conditions  which 
complainant  had  annexed  to  liis  indorsement. 
It  follows  that  Clemments  took  the  bill  with  full 
notice  that  Sheid  had  no  authority  to  use  it 
for  any  purpose  and  in  any  way.  As  Clemments 
was  acting  as  the  agent  of  Raiguel  &  Co.,  they 
would  be  affected  with  the  notice  which  their 
agent  had." 

In  Daniel  on  Negotiable  Instruments  (6tb 
Ed.)  p.  930,  It  is  said: 

"And  if  any  one  purchase  accommodation  pa- 
per with  knowledge  that  the  terms  and  condi- 
tions on  which  the  accommodation  was  given 
have  been  violated,  he  is  not  a  bona  fide  holder 
as  against  the  party  who  lent  his  name  for  ac- 
commodation." 

The  above  Instruction,  in  substance,  told 
the  Jury  that,  if  they  found  from  the  evi- 
dence that  the  note  was  signed  by  the  de- 
fendants for  the  sole  purpose  of  raising  mon- 
ey for  the  use  of  Emil  Schlamp  by  discount- 
ing the  same  at  a  bank  at  Henderson,  Ky., 
and  that  the  plaintiff  received  the  note  from 
Emil  Schlamp  for  that  purpose  only,  and  en- 
deavored to  discount  the  note,  but  failed  to 
accomplish  that  purpose  and  returned  ^[^ 
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EUnll  Schlamp,  and  that  Emll  Schlamp,  after 
maturity  of  the  same,  turned  It  over  to  the 
plaintiff  and  took  therefor  stock  In  a  certain 
corporation,  and  this  was  done  without  the 
consent  of  the  defendant  Manewal,  then  the 
plaintiff  could  not  recover  against  ManewaL 
This  Instruction  Is  evidently  based  upon  the 
principle  that  there  was  a  diversion  of  the 
note  by  the  accommodated  party  from  the 
purpose  for  which  the  accommodation  party 
signed  it,  and,  It  being  delivered  or  turned 
over  to  the  plaintiff  after  its  maturity,  he 
was  bound  to  know  of  the  diversion.  We 
think  that  the  learned  trial  court  was  cor- 
rect In  so  instructing  the  jury.  The  defend- 
ant Manewal  might  have  been  perfectly  will- 
ing to  lend  his- credit  to  the  accommodated 
party  in  the  form  of  an  accommodation  note 
to  be  Imtnedlately  discounted  for  cash  to  be 
used  for  the  support  of  the  family  of  the 
accommodated  party,  and  at  the  same  time 
he  might  have  been  very  unwilling  to  lend 
his  credit  to  the  accommodated  party  in  the 
form  of  a  signature  on  a  note  In  order  that 
the  accommodated  party  might  use  that  note 
for  the  purpose  of  speculating  in  stock  of  a 
oorporutlon  Just  being  floated  upon  the  mar- 
ket. If  the  note  in  suit  was  issued  for  the 
purpose  set  out  in  this  instruction,  then  up- 
on the  failure  to  discount  It  for  cash  at  the 
bank  at  Henderson.  Ky.,  the  whole  purpose 
for  which  It  was  issued  failed,  and  the  ac- 
commodated pany  would  have  no  authority 
or  right  to  use  it  for  the  purpose  of  making 
a  speculation  in  stock. 

The  plaintiff  contends  that  the  answer 
avers  no  defense,  and  that  the  plaintiff  was 
entitled  to  an  instruction  to  the  Jury  to  re- 
turn a  verdict  against  the  defendant  Man- 
ewal. We  have  given  thiS'  matter  the  utmost 
consideration  and  thorough  investigation  of 
the  authorities,  and  we  cannot  agree  with  the 
learned  counsel  for  the  plaintiff,  for  the  rea- 
son that  we  are  of  the  opinion  that  the  an- 
swer sufficiently  states  the  defense  of  diver- 
sion, and  it  was  proper  to  put  this  defense 
to  the  Jury,  as  was  done  in  the  instmctlon 
mentioned  above. 


[2]  What  Is  said  above  entirely  dlQNMes 
of  all  of  the  assignments  of  error,  with  the 
exception  of  the  assignment  that  parol  evl- 
denoe  was  not  admissible  to  show  the  purpose 
for  which  the  paper  was  signed  by  this  ac- 
commodation maker,  in  that  it  would  vary 
the  terms  of  the  note  or  agreement  and  make 
what  appears  to  be  an  agreement  to  pay  mon- 
ey absolute  only  an  agreement  to  pay  uptn 
condition.  This  point  was  squarely  jmssed 
upon  in  the  case  of  the  St.  Louis  National 
Bank  y.  Flanagan,  12»  Mo.  178,  81  S.  W.  773. 
In  that  case  Flanagan  had  signed  a  note  for 
the  accommodation  of  one  Florida,  who  di- 
verted it  from  the  purpose  for  which  It  was 
originally  intended,  and  turned  It  over  to  the 
plaintiff's  bank.  In  an  exhaustive  opinion 
by  Gantt,  P.  J.,  among  other  things,  the 
cojirt  said: 

"There  was  no  error  in  permittinK  Flanatran 
to  testify  not  only  that  he  was  a  mere  accom- 
modation maker  of  the  note,  bat  the  purpoM 
for  which  Florida  stated  he  wanted  the  diacount 
when  be  obtained  Flanagan's  siKuatare.  He 
was  attempting  to  show  a  diversion  of  the  note, 
and  the  initial  step  was  to  show  its  oriidnal 
purpose,  and  notice  to  plaintiff  of  that  purpose. 
The  evidence  was  material  and  competent, 
thnufrh  he  miRht  fail  to  satisfy  the  court  of  the 
diversion." 

To  the  same  effect  are  the  following  an- 
thoritles:  Farmers'  National  Bank  v.  Drey- 
fus, 82  Mo.  App.  399;  Qrand  River  College 
V.  Robertson,  67  Mo.  App.  329;  Williams  v. 
Alnutt,  72  Mo.  App.  62;  ShanU  t.  Sliriner, 
167  Mo.  App.  635,  150  S.  W.  727. 

In  view  of  these  authorities,  we  role,  tbere- 
fore,  that  the  parol  evidence  was  clearly  com- 
petent in  this  case. 

Plaintiff  was  the  payee  in  the  note.  He 
acquired  it  after  maturity.  As  above  stated, 
he  therefore  stands  in  no  better  position  than 
If  he  had  acquired  it  before  maturity  know- 
ing all  of  the  defenses  available  to  defendant 
ManewaL 

The  Judgment  la  therefore  affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  ooncnr. 
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HICKS  V.  MEZTROPOLITAN  UFB  INS.  00. 

(No.  14516.) 

(8t  Look  Court  of  Appeals.     MuaoatL    Doe. 

SO,  1»16.) 

L  IH8D»AH0»  «=»6B0— lilM  IHSUBANOB  — 
FaILUBB    to    IHOOKPORATX    AfPUCATIOH    IN 

Policy— Statute. 
In  an  action  on  a  life  policy,  where  neither 
the  application  nor  the  subatance  thereof  was 
attached  to  or  indoned  upon  the  policy,  as  le- 
quired  by  Bev.  St  1909,  }  6978,  the  defense 
predicated  upon  alleged  misrepresentations  by 
the  insured  in  obtaining  the  policy,  consisting  of 
alleged  false  answers  in  the  written  applicatioa 
ther^or,  was  aot  available  to  defendant,  and  the 
court  should  hare  excluded  the  application  on 
plaintiffs  objection. 

[BJd.  Note.— For   other  cases,   see   Insurance, 
Cent  Dig.  H  1671,  1672;    Dec.  Dig.  «»=»650.] 

2.  Insukanck  <8=»136(4)— Lifk  iHStJSAiic*- 
CONDITIOH   o»   Poliot— Statutb. 

A  condition  of  a  life  policy  that  no  obliga- 
tion was  assumed  by  insurer  unless  on  the  day 
of  issuance  the  Insured  was  alive  and  in  sound 
health  was  controlled  by  Rev.  St  1009,  {  6937. 
providing  that  no  misrepresentation  made  m 
obtaining  a  policy  of  life  insurance  shall  b« 
deemed  material  or  render  the  policy  void  un- 
less the  matter  misrepresented  shall  have  ac- 
tnally  contributed  to  the  contliigency  or  event 
on  which  the  pciicy  is  to  become  due  and  pay- 
able, so  that  the  condition  was  unavailing  to  de- 
feat the  insurance,  unless  at  the  time  of  the 
issuance  or  delivery  of  the  pollcv  the  assured 
was  afflicted  with  a  disease  which  caused  or 
contributed  to  cause,  her  death. 

[Bd.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  {  228 ;   Dec.  Dig.  «=>136(4).] 

3.  Inscranck  <S=»668(7)— liiFK  Insubancb— 
Health  of  Ihsubed  at  Issuancb  of  Poi.- 
ict— Qtjestioh  fob  Juby. 

In  an  action  on  a  life  policy,  question  wheth- 
er insured  was  in  sound  health  when  the  policy 
was  issned  held  for  the  jury  under  the  evidence. 
ma.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1787-1740,  1758-1760;  Dec.  Dig. 
€=668(7).] 

4.  Withessbs  9=>219(5)— Incompetknot  of 
Phtsioian— Waiveb^Statute. 

In  an  action  on  a  life  policy,  where  insur- 
ed's physician  waa  placed  on  the  stand,  and, 
after  d^endant's  counsel  bad  asked  him  a  few 
preliminary  questions,  plaintifPs  counsel,  inter- 
posing a  general  objection,  obtained  permission 
to  question  the  witness  and  propounded  to  him 
certain  questions,  plaintiff  did  not  thereby  waive 
the  privilege  of  Kev.  St  1009,  S  6362,  providing 
that  a  physician  or  surgeon  shall  be  incompetent 
to  testuy  concerning  any  information  he  may 
have  acquired  from  any  patient  in  his  profes- 
sional c&aracter  which  was  necessary  to  enable 
him  to  prescribe  for  such  patient  since  plain- 
tiff's connsel  sought  merely  to  lay  a  foundation 
for  his  objection  to  the  competency  of  the  wit- 
ness, later  more  fnlly  made. 

[Bd.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  781,  782 ;   Dec.  Dig.  <8=>219(5).] 

5.  Witnesses  «=3219(5)— Incompetency  of 
Phtbician — Waivee— Pboofs  of  Death. 

The  beneficiary  of  a  life  policy  did  not  waive 
her  privilege  to  claim  the  incompetency  of  de- 
ceased's physician  as  a  witness,  under  Rev.  St. 
1909,  f  6862,  by  filing  the  certificate  of  the 
physician  as  part  of  the  proofs  of  death,  pursu- 
ant to  a  Glaus*  in  the  policy,  providing  that 
proofs  of  death  should  be  made  on  blanks  fur- 
nished by  the  company  and  contain  answers  to 
each  question  propounded  to  the  claimant,  physi- 
cian, sad  other  persons,  and  that  all  the  con- 
'tents  of  such  proofs  should  be  evidence  of  the 


facts  stated  in  behalf  of,  bat  aot  against,  th* 
company. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  781,  782;  Dec  Dig.  <8=»219(5).] 

6.  BVIDEWOE    «=»216(1)— ADiaBsiONa— Physi- 

OIAN'b  OEBTinOATB. 

A  certificate  of  insured's  physician,  consti- 
tuting part  of  the  proofs  of  death,  is  admissible, 
in  an  action  against  the  insurer,  on  the  ground 
that  the  answers  therein  contained  constitute 
adniissions  on  the  beneficiary's  part,  subject 
however,  to  contradiction  or  explanation. 

[Bd.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  J  754 ;   Dec  Dig.  «=>215(1).] 

7.  Appeal  and  Erbob  «=s>501(1),  662(3)— Bnx 
OF  Exceptions— Pbesumption  of  Vkbity. 

A  bill  of  exceptions  imports  verity  as  it 
stands,  and  can  alone  be  looked  to  by  the  Court 
of  Appeals  concerning  matters  of  exception,  so 
that,  where  it  fails  to  show  any  exception  saved 
to  the  action  of  the  trial  court  in  oveiruling  de- 
fendant's objections  to  any  remarks  of  plain- 
tiff's counsel  that  could  be  called  prejudicial, 
the  Court  of  Appeals  must  rule  an  assignment 
of  error  predicated  on  such  remarks  against  de- 
fendant. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig,  |S  2300,  2302,  2862;  Dec.  Dig. 
<S=601(1),  6ffi!(S).T 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
M.  Kins^,  Judge. 

Action  by  Ludnda  Hicks  against  the  Met- 
ropolitan Life  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Fordyce,  HoUlday  ft  White,  and  W.  R. 
Mayne,  all  of  St  Louis,  for  appellant  James 
J.  O'Donohoe,  of  St.  Louis,  for  respondent 

AIASESS,  3.  nils  is  an  action  originating 
before  a  Justice  of  the  peace,  on  a  policy  of 
insurance  Issued  on  November  11,  1912,  insur- 
ing the  life  of  one  Sadie  Orlflin  in  favor  of 
plaintiff,  the  mother  of  the  Insured,  named 
as  beneficiary  therein.  The  insured  died  on 
September  24,  1918;  and  shortly  thereafter 
plaintiff  duly  furnished  defendant  with 
proofs  cft  deaOi,  and  demanded  payment  of 
the  amount  of  the  policy,  but  defendant  re- 
fused to  pay  the  same.  Plaintiff  prevailed 
before  the  Justice  of  the  peace,  and  on  de- 
fendant's appeal  to  the  circuit  court,  and  a 
trial  there  de  novo  before  the  court  and  a 
Jury,  there  was  a  verdict  and  Judgment  for 
plaintiff  in  the  sum  of  $279.70,  being  the 
amount  of  insurance  provided  for  by  the 
policy,  with  Interest  thereon,  together  with 
10  per  cent,  damages  and  an  attorney's  fee  of 
?100  as  for  vexatious  refusal  to  pay.  From 
this  Judgment  defendant  has  brought  the  case 
here  by  appeal. 

Plaintiff,  to  sustain  the  Issues  on  her  part, 
Introduced  the  policy  sued  upon,  showed  that 
the  premiums  had  been  duly  paid  thereon, 
made  proof  of  the  death  of  the  insured  on 
September  24,  1913,  and  of  the  demand  made 
upon  defendant  company  and  its  refusal  to 
pay.  Testimony  was  also  adduced  in  plain- 
tiff's behalf  respecting  the  value  of  the  serv- 
ices of  plaintllTs  attorney  In  the  action.  The 
defendant    filed    no    answer,   but   sought   to 
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abow  that  the  insnred  procnred  the  Issuance 
of  the  policy  by  material  misrepreseatatlons 
respecting  her  bealth  at  and  prior  to  the  Is- 
suance thereof,  and  that  no  obligation  was 
assumed  by  defendant  under  the  polity,  ac- 
cording to  its  terms,  for  the  reason  that  the 
insured  was  not  in  sound  health  at  the  date 
of  Its  Issuance  and  delivery.  Over  plalntiflCs 
objections,  defendant  introduced  the  proofs 
of  death,  consisting  of  a  sworn  statement 
of  plaintiff,  together  with  a  certificate  of  one 
Dr.  Mueller,  the  physician  who  attended  the 
insnred  in  her  last  illness;  both  of  these 
being  on  blanks  furnished  by  the  defendant 
company  and  consisting  of  answers  made  to 
questions  propounded  by  defendant  And 
likewise,  over  plaintiff's  objections,  the  de- 
fendant Introduced  a  certified  copy  of  the 
certificate  of  death  filed  with  the  state  board 
of  health  under  the  provisions  of  section 
6684,  Revised  Statutes  1909,  and  also  the 
written  application  signed  by  the  Insured 
when  she  made  application  for  the  policy. 
Defendant  then  called  Dr.  Mueller  as  a  wit- 
ness in  its  behalf,  and  sought  to  elicit  from 
him  testimony  resi)ectlng  the  condition  of  the 
insured's  health  at  or  prior  to  the  Issuance  of 
the  i>oUcy.  It  appears  that  his  knowledge 
on  the  subject  had  been  acquired  in  his  pro- 
fessional capacity  as  the  insured's  physician, 
and,  upon  objection  of  plaintiff's  counsel  on 
this  ground,  his  testimony  was  excluded. 
Defendant  tendered  Into  court  the  amount  of 
the  premiums  which  bad  been  paid  to  It  upon 
the  policy.  In  rebuttal  plaintiff  adduced  testi- 
mony tending  to  show  that  the  Insured  ap- 
peared to  be  In  good  health  at  the  time  of  the 
Issuance  of  the  policy.  Plaintiff  then  called 
as  a  witness  defendant's  medical  examiner 
who  examined  plaintiff  at  the  time  of  her 
application  for  the  insurance  and  reported 
thereon  to  defendant;  and  plaintiff  put  in 
evidence  the  written  report  of  the  examina- 
tion signed  by  the  witness. 

[1]  I.  Appellant  assigns  as  error  the  ac- 
tion of  the  trial  court  in  overruling  its  de- 
murrer to  the  evidence.  Appellant's  con- 
tention in  this  regard  proceeds  upon  the  the- 
ory that  the  evidence  conclusively  estab- 
lishes that,  on  the  date  of  the  policy  and  at 
the  time  of  the  application  therefor,  the  in- 
sured was  afflicted  with  the  disease  which 
it  is  said  resulted  in  her  death,  to  wit,  a 
stricture  of  the  rectum  or  tuberculosis  of  the 
rectum.  As  to  this  it  should  be  stated  at 
the  outset  that  the  defense  predicated  upon 
alleged  misrepresentations  made  by  the  in- 
sured in  obtaining  the  policy  of  insurance, 
consisting  of  alleged  false  answers  in  the 
written  application  therefor,  was  not  avail- 
able to  defendant  under  the  circumstances 
of  the  case,  and  that  the  trial  court  should 
have  excluded  this  application  upon  plain- 
tiff's objection  thereto.  This  is  for  the  rea- 
son that  the  record  discloses  that  neither  the 
application  nor  the  substance  thereof  was  at- 
tached to  or  indorsed  upon  the  policy,  as  re- 


quired by  section  6978,  Rev.  Stat.  1909.  By 
falling  to  comply  with  the  statute,  the  de- 
fendant lost  the  right  to  avail  itself  of  the 
application  as  a  means  foe  Invalidating  the 
policy.  This  we  have  but  recently  held  In 
Schuler  v.  Metropolitan  Life  Ins.  Co.,  191  Mo. 
App.  62,  176  S.  W.  274,  where,  in  an  opinion 
by  Reynolds,  P.  J.,  the  quesUon  is  fully  con- 
sidered and  the  authorities  cited  and  dis- 
cussed. 

[2]  But  the  policy  Itself  contained  a  provi- 
sion to  the  effect  that  no  obligation  was  as- 
sumed by  defendant  thereunder  unless  on 
the  day  thereof  the  insnied  were  alive  and  in 
sound  health;  and  it  was  competent  for  de- 
fendant to  show  in  defense — as  It  sought  to 
do— that  the  insured  was  not  only  not  in 
sound  health  when  the  policy  was  issued. 
but  was  suffering  from  the  very  disease 
which  resulted  in  her  death.  However,  a 
condition  of  this  character  contidned  in  a 
life  insurance  policy  is  affected  and  con- 
trolled by  the  provisions  of  our  so-called  "mis- 
representation statute,"  viz.  section  6937, 
Rev.  Stat  1909.  The  rule  of  decision  obtains 
to  the  effect  that  conditions  of  this  character 
in  the  policy  are  unavailing  to  defeat  the  in- 
surance, unless  it  appear  that  at  the  time  of 
the  issuance  or  delivery  of  the  policy  the  as- 
sured was  afflicted  with  a  disease  or  diseas- 
es which  caused  or  contributed  to  cause  his 
death.  See  Salts  t.  Insurance  Co.,  140  Ma 
App.  142,  120  S.  W.  714;  Lynch  y.  Insurance 
Co.,  150  Mo.  Aiv.  461,  131  S.  W.  145;  Dodt 
V.  Insurance  Co.,  186  Mo.  App.  168,  171  & 
W.  655;  Stephens  v.  Insurance  Ca,  190  Mo. 
App.  loc.  dt  678,  679,  176  S.  W.  253.  And 
whether  or  not  the  malady,  if  any,  from 
which  the  Insured  was  suffering  at  the  tiine 
of  the  issuance  or  delivery  of  the  policy, 
caused  or  contributed  to  cause  the  death  is, 
by  force  of  the  statute  controlling  the  mat- 
ter, a  question  for  the  Jury,  unless  indeed  it 
be  that  the  question  is  foreclosed  by  the  ef- 
fect of  an  admission  of  the  plaintiff  In  the 
case,  standing  wholly  unexplained  and  nn- 
repelled  by  anything  whatsoever,  as  we  held 
in  the  Stephens  Case,  supra.  The  case  before 
us,  however,  is  wholly  unlike  the  Stephens 
Case. 

[3]  It  is  true  that  in  the  certlflcate  of  Dr. 
Mueller,  filed  by  plaintiff  as  a  part  of  tbe 
proofs  of  death,  the  doctor  states  that  the 
Insured  had  been  suffering  from  the  very 
disease  which  caused  her  death  for  about 
eight  or  ten  years.  But  the  sworn  statement 
of  plaintiff,  also  filled  as  a  part  of  the  proofs 
of  death,  stated  that  the  duration  of  the 
last  Illness  was  about  two  months.  BMirther- 
more,  the  report  of  defendant's  medical  ex- 
aminer, showing  the  result  of  his  ezamioa- 
tlon  of  the  insured  at  the  time  of  the  ap- 
plication for  the  policy,  is  to  the  effect  that  he 
found  the  insured,  in  his  opinion,  to  be  in 
good  bealth,  and  that  he  recommended  her 
as  a  first-class  risk.  Also  there  is  the  testi- 
mony adduced  by  pUiptifl  that  itbe  insored 
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appeared  to  be  In  good  health  when  the  poli- 
cy was  issued.  Snch  evidence  unquestionably 
made  the  case  one  for  the  Jury  under  our 
lavr.  In  this  connection,  see  the  recent  case 
of  Brack  v.  Insurance  Company,  186  S.  W. 
753,  and  cases  there  cited. 

It  follows  that  the  demurrer  to  the  evi- 
dence was  properly  overruled. 

[4]  II.  Appellant  assigns  as  error  the  rul- 
ing of  the  trial  court  In  sustaining  plaintiff's 
objection  to  the  testimony  qf  Dr.  Mueller, 
when  called  as  a  witness  for  defendant.  Sec- 
tion 6362,  Rev.  Stat.  1909,  provides,  among 
other  things,  that  a  physician  or  surgeon 
shall  be  incompetent  to  testify  "concerning 
any  Information  which  he  may  have  acquir- 
ed from  any  patient  wtkUe  attending  him  in 
a  professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  prescribe 
for  such  patient  as  a  physician,  or  do  any 
act  for  him  as  a  surgeon."  Appellant  con- 
tends, however,  that  the  privilege  vouchsafed 
by  the  statute  had  been  waived.  Such  al- 
1^^  waiver  Is  predicated,  for  one  thing, 
upon  the  fact  ttiat  when  Dr.  Mueller  was 
placed  upon  the  stand,  and  after  appellant's 
counsel  had  asked  him  a  few  preliminary 
questions,  plaintiff's  counsel,  interposing  a 
general  objection,  obtained  permission  of  the 
court  to  question  the  witness,  and  proceeded 
to  propound  to  him  certain  questions.  But 
there  Is  no  merit  in  the  odntention  that  plain- 
tiff thereby  waived  the  privilege  mentioned, 
for  the  reason  that  it  clearly  appears  that 
plaintiff's  counsel  sought  merely  to  lay  a 
foundation  for  his  objection  later  more  fully 
made. 

[S]  But  it  is  earnestly  contended  that  the 
privilege  in  question  was  waived  by  the  flUng 
of  the  certificate  of  this  physician,  as  a  part 
of  the  proofs  of  death,  putmiant  to  a  clause 
in  the  policy  as  follows: 

"Proofs  of  death  nnder  this  policy  shall  be 
made  upon  blanks  to  be  fnroished  by  the  com- 
{>any  and  shall  contain  onswers  to  each  ques- 
tion propounded  to  the  claimant,  physicians  and 
other  persons.  *  •  *  All  the  contents  of  ancb 
proofft  of  death  sball  be  evidence  of  the  facts 
nerein  stated  in  behalf  of,  but  not  against  the 
company." 

There  can  be  no  doubt  that  where  the  In- 
sured, by  a  distinct  provision  in  the  policy, 
expressly  wolves  the  benefits  of  all  laws  dis- 
qaalifylng  a  physician  from  testifying  con- 
cerning any  information  obtained  by  him  in 
a  professional  capacity,  and  snch  waiver  is 
expressed  to  Include  any  person  who  may 
have  any  interest  in  or  claim  under  the  poli- 
cy, the  benefidary  is  boun<l  thereby.  See 
Keller  v.  Home  tile  Ins.  Co.,  95  Mo.  App. 
627,  69  S.  W.  612;  Modem  "Wtoodmen  v.  An- 
gle, 127  Mo.  App.  94,  104  S.  W.  297;  Adre- 
veno  V.  Mutual  Reserve  Fund  Life  Ass'n  (O. 
Cw)  34  Fed.  870.  But  tlUs  policy  contains  no 
snch  provision.  It  merely  provides  for  the 
filing  of  proofs  of  death,  on  blanks  to  be 
furnished  by  the  company,  and  purports  to 
make  the  recitals  therein  contained  evidence 
in  the  company's  behaU.    AJtd  consequently 


the  cases  last  mentioned,  and  other  authori- 
ties of  like  purport  whldi  might  be  dted,  do 
not  here  apply. 

In  support  of  its  contention  appellant  re- 
lies npon:  Bolton  v.  Inter-Ocean  Life  &  Cas- 
ualty Co.,  187  Mo.  App.  187,  172  S.  W.  1187; 
Western  Travelers'  Accident  Ass'n  v.  Munson, 
78  Neb.  868,  103  N.  W.  688,  1  L.  R.  A.  (N.  S.) 
1068;  4  Wigmore  on  Evidence,  {  2390.  The 
Bolton  Case^  supra,  decided  by  the  Kansas 
City  Court  of  Appeals,  was  a  suit  uiK>n  a 
policy  of  health  insurance.  The  trial  court 
admitted  the  testimony  of  the  plaintiff's 
family  physician,  offered  by  defendant  to 
show  a  particular  fact,  and  this  was  assigned- 
as  error.    The  court  said: 

"Inasmuch  as  plaintiff  had  sent  defendant  this 
doctor's  report  on  that  sickness,  we  think  plain- 
tiff had  waived  the  right  to  object  to  this  wit- 
ness testuying." 

It  was  held,  however,  that  inasmuch  as 
the  fact  sought  to  be  proved  by  the  witness 
was  one  which  plaintiff  had  admitted,  the 
exclusion  of  the  testimony  In  question  was 
harmless  error.  What  were  the  circumstanc- 
es under  which  the  physician's  report  was 
filed  does  not  appear.  What  was  said  In  the 
opinion  as  to  waiver  of  the  privilege  was  un- 
necessary to  a  determination  of  the  contro- 
versy before  the  court,  for  the  reason  stated 
in  the  opinion  itself.  It  cannot  be  said  that 
the  matter  was  one  in  decision  in  the  case, 
for  it  was  expressly  stated  to  be  immaterial 
to  a  decision  therein.  We  do  not  regard  the 
language  thus  employed  as  being  an  adjudi- 
cation of  the  question  under  consideration. 

In  Western  Travelers'  Accident  Association 
V.  Munson,  supra,  proofs  of  death  were  filed, 
consisting  of  an  affidavit  of  the  plaintiff,  the 
beneficiary,  and  a  certificate  of  the  attending 
physician,  in  accordance  with  the  provisions 
of  the  membership  certificate  sued  upon. 
Upon  the  trial  the  attending  physician  was 
called  as  a  witness  by  the  plaintiff,  and, 
over  the  objection  of  the  defendant  Insurance 
company,  he  was  permitted  to  testify.  Upon 
appeal  this  was  held  not  to  be  error.  This 
case  is  by  no  means  persuasive  In  support  of 
appellant's  contention.  It  does  not  appear 
that  the  defendant  was  in  any  position  to 
invoke  the  statute  relied  upon.  See  Thomp- 
son V.  Ish,  99  Mo.  160,  12  S.  W.  510,  17  Am. 
St.  Rep.  552 ;  GroU  v.  Tower,  85  Mo.  loc.  cit 
254,  255,  55  Am.  Rep.  358.  And  in  the  cases 
cited  in  the  opinion,  wherein  the  suits  were 
upon  contracts  of  insurance,  the  policies  con- 
tained express  waivers,  as  in  Keller  v.  In- 
surance Co.,  supra,  and  Modern  Woodmen  v. 
Angle,  supra. 

[6]  In  4  Wdgmore  on  Evidence,  {  2090,  to 
which  appellant  refers,  it  is  said: 

"The  sending  of  a  physician's  certificate,  as 
part  of  the  'proofs  of  death,'  by  tlie  beneficiary 
of  a  contract  of  life  insurance  or  the  representa- 
tive of  the  insured,  is  a  voluDtary  disclosure  of 
the  physician's  knowledge,  though  made  In  pur- 
suance of  contract,  and  is  therefore  a  waiver." 

If  this  Is  to  be  taken  to  mean  that  the 
filing  of  a  physician's  certificate  by  a  beno- 


664 


190  SOUTH  WESTKBN  RBPORTBB 


<Ua 


fldary,  as  a  part  of  the  proofs  of  death,  pur- 
suant to  a  provision  of  the  policy,  operates 
as  a  waiver  of  the  Incompetency  of  the  physi- 
cian as  a  witness,  as  appellant  appears  to 
contend,  the  cases  cited  In  support  of  the 
text,  tIz.  Nelson  v.  Nederland  Insurance  Co., 
no  Iowa,  600,  81  N.  W.  807,  and  Buffalo  U 
T.  &  S.  D.  Co.  ▼.  Knights  Templar,  etc.,  Ass'n, 
128  N.  T.  460,  27  N.  E.  942,  22  Am.  St.  Rep. 
8.S9,  wholly  fall  to  support  it.  But  we  take  It 
that  the  waiver  mentioned  Is  meant  to  apply 
only  to  the  contents  of  the  certlflcate  Itself. 
Such  a  certlflcate,  constituting  a  part  of  the 
proofs  of  death,  is  admissible  on  the  ground 
'  that  the  answers  therein  contained  constitute 
admissions  on  the  part  of  the  benefldary, 
subject,  however,  to  contradiction  or  explana- 
tion. See  Stephens  v.  Insurance  Co.,  supra, 
190  Mo.  App.  loc.  clt.  680,  176  S.  W.  253,  and 
cases  dted.  And  the  beneficiary  cannot  in- 
voke the  privilege  here  under  consideration, 
and  thereby  render  the  certlflcate  inadmissi- 
ble for  the  purpose  mentioned.  But  it  does 
not  follow  that  the  filing  of  such  certlflcate, 
in  compliance  with  the  terms  of  the  policy, 
constitutes  a  waiver  of  the  statutory  incom- 
petency of  the  physician  when  called  as  a 
witness  by  the  insurance  company.  See  Buf- 
falo L.  T.  &  S.  D.  Co.  V.  Knights  Templar 
Ass'n,  supra ;  Nelson  v.  Nederland  Insurance 
Co.,  supra;  Brlesenmelster  v.  Sup.  Lodge, 
K.  of  P.,  81  Mich.  525,  45  N.  W.  977;  Red- 
mond V.  Industrial  Benefit  Ass'n,  78  Hun,  104, 
28  N.  T.  Supp.  1075,  affirmed  In  160  N.  T. 
167,  44  N.  B.  7C9;  40  Cyc.  2400. 

"The  statements  in  the  proofs  of  death  fur- 
nished, by  the  beneficiary  in  a  policy  of  life  in- 
snrance  on  the  patient  s  life  are  a  waiver  of 
the  privilege  only  in  so  far  as  such  statements 
refer  to  the  matter  claimed  to  be  privileged." 
40  Cyc.  p.  2400. 

Such  certificates  are  not  admitted  upon 
the  theory  that  the  statements  of  the  physi- 
cian therein  contained  may  be  received  as 
evidence  coming  from  him  to  establish  the 
truth  of  the  matters  therein  stated,  but  upon 
the  theory  that  the  statements  In  the  certifi- 
cate, filed  as  a  part  of  the  proofs  of  death, 
are  to  be  taken  as  admissions  made  by  the 
beneficiary  and  to  be  reckoned  with  as  such 
in  the  casei  Such  admissions  are  not  incom- 
petent, though  made  through  the  medium  of 
the  certificate  of  an  attending  physician; 
but  the  filing  of  such  a  certificate,  in  order  to 
comply  with  the  provisions  of  the  policy  re- 
specting proofs  of  death,  does  not  operate  as 
a  waiver  of  the  Incompetency  of  the  physi- 
cian as  a  witness.  See  Buffalo  L.  T.  &  S.  D. 
Co.,  supra;  Nels<Hi  t.  Nederland  Insurance 
Co.,  supra. 

No  valid  reason  appears  for  holding  that 
by  filing  this  certificate,  required  by  the  poli- 
cy to  be  filed,  the  plaintiff,  for  whose  benefit 
the  contract  of  insurance  was  made  by  the 
insured,  waived  the  right  to  invoke  the  stat- 
ute which  renders  the  attending  pliysician 
Incompetent  to  testify  concerning  any  in- 
foniiation  acquired  while  attending  the  in- 
sured in  a  professional  capacity.    The  case 


Is  not  one  where  the  statutory  veil  of  secre- 
cy thrown  about  the  sickroom  is  voluntarily 
lifted  by  one  otherwise  entitled  to  Invoke  the 
privilege,  as  in  lOpstein  v.  Railroad,  250  Ma 
1,  166  S.  W.  699;  State  v.  Long,  257  Mo.  199, 
165  S.  W.  748;  Michaels  v.  Harvey,  179  8.  W. 
735;  McRierson  v.  Harvey,  183  &  W.  653; 
Priebe  v.  Crandall,  187  S.  W.  606.  And  to 
hold  that  a  waiver  of  the  incompetency  of 
the  physician  arises  from  the  mere  fact  of 
the  filing  of  this  certificate  in  order  to  com- 
ply with  the  terms  of  the  policy  would  be  to 
run  counter  to  the  eetabUshed  rule  of  deci- 
sion generally  prevailing  on  the  subject 

We,  therefore,  rule  this  assignment  of 
error  against  the  appellant;  and,  for  the 
reasons  Indicated  above,  we  do  not  regard 
this  ruling  as  "contrary  to  tlie  dedsloa"  of 
the  Kansas  City  Oonrt  of  Appeals  in  Bolton 
▼.  Inter-Ocean  Life  &  Casualty  Co.,  supra. 

III.  Appellant  complains  of  the  action  of 
the  trial  court  in  authorizing  the  Jury  to  al- 
low plaintiff  10  per  cent,  damages  and  an  at- 
torney's fee,  as  for  vexatious  refusal,  on  the 
part  of  defendant,  to  pay  tlie  amount  of  the 
insurance,  under  the  provisions  of  section 
7068,  Rev.  Stat  1909.  Our  courts  liave  gone 
very  tar  in  leaving  the  matter  of  the  award- 
ing of  damages  and  attorney's  fees  under  the 
statute,  as  for  vexatious  refusal  to  pay,  to 
the  discretion  of  the  Jury,  to  be  determined 
upon  a  survey  of  all  of  the  facts  and  circum- 
stances In  the  case  toncliing  the  conduct  ot 
the  Insurance  company  in  the  premises.  See 
Brown  v.  Railway  Passenger  Assurance  Co„ 
4S  Ma  loc.  clt  227;  Keller  v.  Home  Life  Ins. 
Co.,  198  Uo.  loc.  clt  460,  95  S.  W.  903;  Bai^ 
ber  V.  Hartford  Life  Ins  Co.,  187  S.  W.  lot 
cit.  873;  Coscarella  v.  Insurance  Co.,  175  Ma 
App.  130,  157  S.  W.  873;  StU  v.  Indemnity 
Co.,  175  Mo.  App.  171,  167  S.  W.  870;  Jagsl 
V.  Insurance  Co.,  191  Mo.  App.  loc.  dt  391, 
392,  177  S.  W.  1064.  But  assuming  that  the 
question  is  one  for  the  Jury  only  when  the 
facts  and  circumstances  of  the  case,  when 
viewed  in  their  entirety,  afford  some  sub- 
stantial evidence  to  support  an  Inference  that 
the  refusal  to  pay  was  nnju.stlfiable  and  vex- 
atious (see  Weston  v.  Insurance  Co.,  191  Ua 
App.  282,  177  S.  W.  792 ;  Patterson  v.  Insur- 
ance Co.,  174  Mo.  App.  loc.  Cit  44,  160  8.  W. 
59 ;  Jaggl  v.  Insurance  Co.,  supra),  we  are  ot 
the  opinion  that  In  the  instant  case  the  tnal 
court  committed  no  error  in  submitting  the 
question  to  the  Jury.  We  cannot  say,  as  a 
matter  of  law,  that  the  evidence  wholly  fiiUs 
to  support  an  inference  that  the  delay  was 
unwarranted  aqd  vexatious  within  the  mean- 
ing, of  the  statute. 

IV.  The  trial  court  modified  two  Instruc- 
tions offered  by  defendant  by  striking  oat 
certain  words  therefrom,  and  gave  the  in- 
structions as  modified.  This  is  assigned  aa 
error.  It  is  unnecessary  to  set  out  the  in- 
structions, or  to  discuss  the  matter  at  length. 
It  appears  quite  clear  that  the  action  of  the 
court  complained  of  could  have  constituted 
reversible  error,  if  at  all,  mly  upon  the  the- 
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oty  that  the  qnestton  of  misrepresentatloDa 
on  the  part  of  the  Insured,  in  procuring  the 
policy,  was  an  issue  in  the  case.  And  for 
the  reasoo  stated  above,  this  defense  was  one 
not  available  to  defendant. 

[7]  V.  Appellant  also  assigns  as  error  tiie 
action  of  the  trial  court  in  permitting  plain- 
tiff's counsel,  unrebuked,  to  make  certain  "in- 
flammatory and  unwarrantable"  remarks  in 
argument  to  the  jury.  But  the  record  before 
Ds,  and  by  which  alone  we  can  be  guided, 
shows  no  exception  taken  to  the  action  of  the 
court  in  overruling  defendant's  objections  to 
the  remarks  of  plalntllTs  counsel,  save  in  one 
Instance  alone,  where  the  remark  objected  to 
cannot  be  said  to  have  been  prejudicial.  The 
tbetract  of  the  bill  of  exceptions  before  ns 
diows  that  in  preparing  the  bill  defendant's 
counsel  inserted,  in  proper  places  therefor, 
statements  to  the  effect  that  exceptions  were 
duly  saved  to  the  various  rulings  of  the 
court  complained  of  in  this  connection,  but 
that  the  trial  Judge,  before  signing  the  bill, 
struck  out  all  of  the  same,  save  In  the  one  in- 


stance mentiimed.  It  Is  said  that  excep- 
tions were  in  fact  dvly  saved  to  all  these 
rulings,  at  the  trial,  and  that  the  said  action 
of  the  trial  Judge  in  thus  settling  the  bill  of 
exceptions  was  wholly  unwarranted.  But 
this  is  a  matter  not  before  us  for  review. 
Appellant  has  brought  here  this  bill  of  ex- 
ceptions, signed  by  the  trial  judge.  As  it 
stands  It  imports  verity,  and  can  alone  be 
looked  to  by  us  concerning  matters  of  excep- 
tion. See  Hnrphy  t.  Cooperage  Co.,  168  Ma 
App.  11,  151  S.  W.  19L  And  as  it  falls  to 
show  any  exception  saved  to  the  action  of 
the  court  in  overruling  defendant's  objections 
to  any  remarks  of  plaintiff's  counsel  that 
could  be  denominated  prejudicial,  we  must 
rule  this  assignment  of  error  against  appel- 
lant 

Since  we  have  found  no  reversible  error  In 
the  record,  the  judgment  should  be  affirmed. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  THOMPSON,  J^ 
concur. 
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ihaggard  v.  commonwealth. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1917.) 
EsoAFB  <8=»2— Offense  —  Statute  —  "Fob- 

OIBLY." 
Ey.  St.  S  1338,  provides  that,  if  one  law- 
fully arrested  upon  a  charge  of  a  violation  of 
the  criminal  or  penal  laws  forcibly  or  by  brib- 
ery eflecta  his  escape  from  the  officer,  he  shall 
be  confined  in  jail,  etc.  Held,  that  the  word 
"forcibly"  is  not  confined  to  strictly  physical 
force,  but  indudes  all  acts  and  conduct  of  the 
prisoner  directed  aeainst  or  in  opposition  to 
any  resistance  which  the  officer  may  lawfully 
exercise  in  preventing  an  escape,  and  would  in- 
clude a  mere  fleeing  from  the  officer;  but  where 
the  officer  having  defendant  in  charge  stepped 
into  a  yard,  and,  while  he  waited  outside,  de- 
fendant went  into  the  house  and  departed  for 
his  home,  leaving  word  to  notify  the  officer 
thereof,  and  was  not  aeen  again  or  pursued, 
there  was  no  escape. 

[Ed.  Note.— For  other  cases,  see  Escape. 
Cent.  Dig.  S  3;    Dec.  Dig.  <S=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Forcibly.] 

Appeal  from  Circuit  Court,  Leslie  County. 

Floyd  Maggard  was  convicted  of  forcibly 
escaping  from  the  custody  of  an  ofllcer  while 
under  arrest,  for  Bhooting  at  random  on  the 
public  highway. 

His  motion  for  a  new  trial  was  overruled, 
and  he  appeals.    Reversed,  with  directions. 

H.  G.  Eversole,  of  Annvllle,  and  J.  M. 
Baker,  of  Cutshin,  for  appellant.  M.  M. 
Logan,  Atty.  Gen.,  and  D.  O.  Myatt,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  The  appellant,  Floyd  Mag- 
gatd,  was  Indicted,  tried,  and  convicted  in  the 
Leslie  circuit  court  for  the  offense  of  forcibly 
escaping  from  the  custody  of  an  officer  while 
under  arrest  for  shooting  at  random  on  the 
public  highway;  the  ofTense  being  one  of 
those  denounced  by  section  1338  of  the  Ken- 
tucky statutes.  His  punishment  was  flxed 
by  the  verdict  of  the  Jury,  upon  which  Judg- 
ment was  rendered  at  confinement  in  the 
county  JaU  for  six  months,  and,  his  motion 
for  a  new  trial  having  been  overruled,  he 
prosecutes  this  appeal. 

Several  grounds  are  relied  upon  for  a  re- 
versal, but  under  the  view  which  we  take  of 
the  case  we  do  not  deem  it  necessary  to  con- 
sider any  of  tbem  but  the  one  complaining 
of  the  refusal  of  the  court  to  direct  the  Jury 
to  find  the  defendant  not  guilty. 

After  the  appellant,  to  whom  we  shall  re- 
fer as  defendant,  had  been  apprehended  by 
the  deputy  sherifC  who  arrested  him,  the  of- 
ficer started  with  him  to  the  nearest  Justice 
of  the  peace,  and  on  the  way  they  stopped  at 
the  home  of  a  citizen,  and  while  in  his  yard, 
in  the  language  of  the  deputy  sheriff  testify- 
ing in  behalf  of  the  commonwealth,  "Mag- 
gard stepped  into  the  house  while  witness 
waited  in  the  yard ;  that  be  did  not  see  any 
more  of  him,  and  on  inquiry  learned  that  he 
was  gone."  He  further  testified  that  he  did 
not  pursue  the  defendant,  Maggard,  or  make 


any  attempt  to  rearrest  or  obtain  possession 
of  him  as  a  prisoner. 

The  testimony  given  by  the  defendant  is  al- 
most literally  the  same  as  that  testified  to  by 
the  officer,  with  the  additional  testimony 
that  the  defendant  asked  persons  in  the  house 
to  notify  the  ofllcer  that  he,  the  defendant, 
had  gone  to  his  home,  and  that  he  saw  no 
more  of  the  deputy  sheriff,  nor  did  he  bear 
any  farther  of  the  charge  upon  whidi  be 
was  arrested,  or  of  the  alleged  charge  of  es- 
caping from  the  ofllcer,  until  after  the  indict- 
ment was  found  against  him. 

The  statute  supra  under  which  the  Indict- 
ment was  found  Is: 

"If  a  prisoner  confined  on  a  sentence  of  im- 
prisonment, or  to  be  whipped,  or  under  a  ca- 
pias, escapes  jail,  or  if  a  person  lawfully  arrest- 
ed upon  a  charge  for  a  violation  of  the  criminal 
or  penal  laws  forcibly  or  by  bribery  effects  tiia 
escape  from  the  officer  or  guard,  he  shall  be 
confined  in  jail  not  less  than  six  nor  more  than 
twelve  months." 

From  it  we  see  that  there  are  two  classes 
of  escapes  by  prisoners  dealt  wltb.  One  Is 
the  escape  of  the  prisoner  from  the  place  of 
his  lawful  confinement,  which  means  incar- 
ceration, and  the  other  is  the  escaping  of  a 
prisoner  while  under  arrest  by  an  officer  for 
the  violation  of  some  criminal  or  penal  law. 
The  offense  under  the  first  classification  la 
complete,  and  the  offender  commits  it  by 
merely  escaping,  while  in  the  latter  Class,  In 
or4,er  for  the  offense  to  be  committed,  ibe 
escaping  of  the  offender  from  the  custody  of 
the  ofllcer  must  be  done  either  forcibly  or 
by  bribery.  Manifestly  it  is  the  latter  of- 
fense, if  any,  which  the  defendant  committed, 
and  if  committed  at  all  it  was  done  forcibly, 
as  there  is  no  pretense  that  It  was  commit- 
ted by  bribery.  So  the  question  is:  Does 
the  testimony  show  that  the  escape  with 
which  the  defendant  is  charged  was  forcibly 
effected? 

It  is  perfectly  clear  tbat  the  Legislature 
in  enacting  the  section  creating  the  offense 
intended  to  give  some  force  and  effect  to  the 
word  "forcibly";  for,  if  not.  It  would  not 
have  been  made  essential  to  the  commission 
of  one  form  of  escape  denounced  by  the  sec- 
tion, and  not  the  other.  In  other  words;  it 
is  manifest  that  the  escape  of  a  prisoner  from 
an  officer  who  had  Just  arrested  him  under 
some  criminal  charge,  in  order  to  be  criminal, 
must  have  been  effected  or  made  In  a  dif- 
ferent way  from  the  escape  of  a  prisoner 
confined  under  sentence  of  law,  and  this  dif- 
ference is  that  the  former  character  of  escape 
must  be  either  forcibly  or  by  bribery,  while 
no  such  essentials  are  necessary  for  tbe 
commission  of  the  latter  character  of  escape. 
It  is  evident  that  the  legislative  purpose  was 
not  to  punish  the  defendant  for  making  his 
escape,  but  to  punish  the  acts  by  and  through 
which  it  was  effected,  and  which  constitutes 
the  force  with  which  it  was  effected,  as  bere- 
Inafter  defined,  while  in  tbe  other  class  of 
escape  mentioned  In  the  section  the  panlsh- 
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raent  is  directed  at  tbe  mere  act  of  escaping, 
wbether  bf  force  or  otherwise. 

It  then  becomes  De(«s8ury  to  ascertain 
wbat  the  Legislature  meant  by  the  nse  of  the 
term  "forcibly"  In  the  statute  under  con- 
sideration. Bfanifestly,  the  purpose  of  the 
Le^latnre  In  requiring  the  escape  of  the 
person  arrested  to  be  forcibly  made  in  order 
for  the  offense  to  be  committed  was  to  pun- 
ish the  person  arrested  for  such  conduct  as 
would  constitute  an  assault  upon  the  officer, 
whldi  would  necessarily  be  the  exercise  of 
force,  and  the  further  purpose  to  deter  him 
from  committing  such  acts  as  would  Justify 
the  officer  in  doing  violence  to  blm  in  order 
to  prevent  bis  escape  or  to  effect  his  recap- 
ture. Therefore  whatever  conduct  on  be- 
half of  the  prisoner  which  would  be  calcu- 
lated to  produce  either  of  these  consequence 
would  necessarily  come  within  the  meaning 
of  the  word  "forcibly"  as  used  In  the  statute. 
As  a  corollary  of  this,  conduct  on  his  part  not 
calculated  to  produce  either  of  such  conse- 
guences  would  not  be  forcible. 

l^e  statute  should  be  given  a  liberal  con- 
struction, and  the  word  being  considered 
should  not  be  given  a  narrow  or  contracted 
meaning  so  as  to  confine  Its  application  to 
strictly  physical  force,  but  it  Bhould  be  de- 
fined so  as  to'  Indude  all  actions  and  con- 
duct of  the  prisoner  which  are  directed 
against  or  in  opposition  to  any  character  of 
resistance  which  the  officer  may  la.wfully 
exercise  in  an  effort  to  prevent  the  escape. 
This  would  include  fleeing  of  the  prisoner 
from  the  ofiicer  over  the  latter's  protest  and 
in  defiance  of  hist  commands,  although  no 
physical  force  other  than  that  which  might 
be  used  while  fleeing  from  the  officer  was 
exercised  by  the  prisoner.  But  with  this 
liberal  definition  we  are  unable  to  find  where- 
in the  conduct  of  tlie  defendant  constituted 
a  forcibly  committed  escape.  He  went  out 
of  the  presence  of  the  officer  into  the  house, 
from  which  he  departed  for  his  home,  with 
the  consent  of  the  officer.  It  is  not  even 
shown  that  he  promised  the  officer  that  he 
would  return  and  place  himself  in  the  lat- 
ter's custody.  At  most,  It  was  but  a  breach 
of  confidence  which  the  officer  reposed  In  him. 
The  facts  furnish  none  of  the  reasons  which, 
as  we  have  seen,  no  doubt  prompted  the  Leg- 
islature in  creating  the  offense. 

To  hold  in  this  case  that  the  defendant 
forcibly  effected  his  escape  would  render  the 
use  of  the  word  "forcibly,"  as  used  In  the 
statute,  nugatory,  and  would  place  the  char- 
acter of  escape  with  which  the  defendant  Is 
charged  on  a  par  with  the  other  character  of 
escape  made  by  an  incarcerated  prisoner,  as 
denounced  In  the  first  part  of  the  section  un- 
der consideration. 

The  conduct  of  the  defendant,  if  he  intended 
to  effect  a  permanent  escape  at  all,  was  but 
the  practicing  of  a  clever  ruse,  cunningly 
devised    and    clandestinely    executed,    and 


wUOi  evidenced  a  desire  to  avoid  force  rath- 
er than  to  employ  it  It  showed  the  antith- 
esis of  force. 

We  therefore  conclude  that  the  court  erred 
in  refusing  to  Instruct  the  Jury  to  find  the 
defendant  not  guilty,  and  the  Judgment  Is  re- 
versed, with  directions  to  proceed  la  accord- 
ance with  this  opinion. 


VANOVEH  V.  STEELE  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1917. 

Extension  and  Modification  of  Opinion, 

Feb.  13,  1917.) 

1.  Bastabos    «=»3— Evidence— Presumption. 

Evidence  that  plaintiff's  mother  was  legally 
married  to  the  man  whose  heir  plaintiff  claimed 
to  be,  that  there  was  opportunity  for  intercourse 
within  the  period  of  gestation  before  plaintiff's 
birth,  and  that  neither  was  impotent,  raises,  n 
conclusive  presumption  that  plaintiff  was  legiti- 
mate, though  before  his  birth  a  divorce  was 
granted  against  plaintiff's  mother  for  adultery. 
[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  Sf  4,  5;   Dec.  Dig.  *=>3.] 

2.  Pleiadino  «=>423  —  Exhibits  —  Wbittbr 
EviDBiTCEs  AS  or  Tn-LE. 

The  failure  of  plaintiff  in  partition  to  ffle 
written  evidences  oi  his  title  to  the  land,  as  re- 
quired by  Civ.  Code  Prac  §  499,  does  not  war- 
rant a  dismissal  of  tlte  petition  where  no  mo- 
tion for  dismissal  was  made,  but  deteiid'antB 
pleaded  that  the  one  whom  plaintiff  claimed  as  his 
ancestor  was  the  owner  of  the  land  at  his  death. 
[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent   Dig.   {J  1418-1420;   Dec.  Dig,  <8=>423.] 

3.  Descent  and  Distmbution  «=»71(6)— Dk- 
tebinnation  of  heirship- evidence. 

In  partition,  evidence  held  to  show  that  broth- 
er of  plaintiff  was  an  infant  when  he  died,  so 
that  hia  interest  in  the  land  inherited  from  his 
father  passed  to  his  brother,  under  Ky.  St  { 1401, 
instead  of  to  his  mother,  under  section  1303. 
[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §  236;  Dec.  Dig.  «=» 
71(6).] 

4.  JCDOITBNT  «=>707— CONCLXTSIVKNESS. 

An  agreed  judgment  declaring  certain  land 
to  have  descended  to  plaintiff's  grantor  does  not 
bar  partition  by  the  real  heir,  who  was  not  a 
party  to  the  former  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  g  1230 ;   Dec.  Dig.  ®s>707.) 

6.  Pabtition  «=365— Ivhatebial  Isstteb. 

In  partition  by  an  heir,  it  is  immaterial 
whether  a  conveyance  of  the  widow's  dower  in- 
terest was  void  because  she  had  remarried,  and 
her  husband  had  not  joined,  since  plaintiff 
could  not  recover  any  share  of  her  Interest. 

(Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {  188;    Dec.  Dig.  <3=»6e.] 

0.  Descent  and  Dibtbibution  <&3>8— Pbop- 
BBTT  Involved— Obal  Contbact. 
Where  the  father  of  plaintiff  and  defendants, 
bis  half-brothers,  in  a  suit  for  partition  had  an 
unenforceable  oral  contract  for  the  purchase  of 
certain  land  on  which  only  a  small  payment 
yet  remained  to  be  made,  and  after  the  father's 
death  one  half-brother  paid  the  balance  and  se- 
cured a  conveyance  to  himself,  and  hia  brothers, 
plaintiff  inherited  no  interest  therein  from  his 
father. 

[EM.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  g§  33-39;  Dec.  Dig. 
<8=»S.] 
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7.  DESOBNT  and  DiSTBIBUTtOH  «=>15 — Prop- 
sarr  or  Infant— Statute  —  Pbopebty  Db- 
KiVED  FBou  Grandfather. 
On  the  death  of  an  infant  intestate  without 
issue,  property  "acquired  by  him  from  his  pater- 
nal grandfather,  who  died  after  the  death  of 
the  infant's  father  and  before  the  infant,  de- 
scends to  the  infant's  mother,  under  Ky.  St.  § 
139S,  not  to  his  brothers,  under  section  1401, 
which    would    give    to    his    brothers    property 
which  he  deriyed  from  his  father. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
and  Distribution,  Dec.  Dig.  «=>15.] 

Appeal  from  Circuit  Court,  Pike  County. 

Petition  by  Samuel  Vanover,  by  Ms  next 
friend,  against  George  Steele  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peal* Reversed,  with  directions  to  enter 
Judgment  for  plaintiff. 

A.  F.  Ohllders,  of  Plkevllle,  for  appellant 
J.  S.  dine  and  Roscoe  Vanover,  botb  of  Plke- 
vllle, for  appellees. 

CLARKE5,  J.  W.  B.  Vanover  died  Intee- 
tate  In  1902  or  1903,  a  resident  of  Pike  coun- 
ty, Ky.,  the  owner  and  In  possession  of  sever- 
al tracts  of  land.  He  had  been  married  three 
times,  all  three  of  his  wives  surviving  blm, 
the  first  two  having  been  divorced.  His 
first  wife  is  now  Dicey  Osborn,  his  second 
wife  is  now  Lottie  Blankenshlp,  and  his 
third  wife  Ijondon  Estepp.  As  a  result  of 
the  first  marriage  three  sons,  Crtt  Vanover, 
Denny  Vanover,  and  W.  H.  Vanover,  were 
bom.  W.  B.  Vanover  was  married  to  his 
second  wife,  Lottie,  on  the  11th  day  of  April, 
1001,  divorced  from  her,  upon  the  ground  of 
her  adultery,  In  October.  1901,  and  within  a 
few  days  thereafter  married  his  third  wife, 
with  whom  he  was  living  at  the  time  of  his 
death. 

In  1908  William  Vanover,  Sr.,  the  fcither 
of  W.  B.  Vanover,  died  Intestate,  the  owner 
and  in  possession  of  a  tract  of  land  In  Pike 
county.  On  the  11th  day  .of  January,  1902, 
the  second  wife  of  W.  B.  Vanover,  liottle, 
gave  birth  to  a  son,  Samuel.  In  1912  this 
son  of  W.  B.  Vanover's  second  wife,  Lottie, 
who  was  bom  Just  nine  months  after  her 
marriage  to  W.  B.  Vanover,  claiming  to  be 
the  son  of  W.  B.  Vanover,  and  suing  by  his 
mother,  Lottie  Blankenshlp,  as  next  friend, 
instituted  three  separate  actions  in  the  Pike 
circuit  court  for  the  sale  and  partition  of 
the  lands  left  by  W.  B.  Vanover  and  WUliam 
Vanover,  Sr.,  alleging  that,  as  the  son  and 
heir  of  W.  B.  Vanover,  he  was  the  owner  of 
an  undivided  one-third  Interest  In  the  lands 
of  W.  B.  Vanover  and  an  undivided  one- 
sixteenth  interest  In  the  lands  of  William 
Vanover,  Sr. 

After  the  death  of  W.  B.  Vanover,  and 
prior  to  the  institution  of  these  three  suits, 
the  lands  of  W.  R  Vanover  had  been  sold 
and  conveyed  to  his  widow,  London  Estepp, 
two  of  the  sons  by  the  first  marriage,  Crit 
Vanover  and  Denny  Vanover,  and  Dicey  Os- 
born, the  first  wife,  who  attempted  to  con- 
vey, as  his  sole  heir,  the  interest  of  her  third 
son,  W.  H.  Vanover,-  who  died  after  his  fa- 


ther's death.  All  of  tbe  iwrtles  having  any 
interest  tn  the  several  tracts,  as  heirs  or 
purchasers  trom  heirs  of  W.  B.  Vanover  and 
WUllam  Vanover,  Sr.,  were  made  defendants 
to  these  actions,  respectively. 

As  a  defense  to  these  actions,  which  were 
consolidated  (below  and  tried  together,  it 
was  denied  that  the  plaintiff,  Samuel  Van- 
over,  was  the  son  or  heir  of  W.  B.  Vanover, 
or  that  he  had  any  interest  In  any  of  said 
lands.  This  was  the  principal  defense  to 
each  of  these  actions,  and.  If  sustained,  de- 
feats all  claim  of  appellant  to  any  of  the 
lands  Involved.  To  this  question  we  shall 
therefore  first  address  our  attention,  al- 
though other  collateral  questions  will  bave 
to  be  decided.  In  view  of  our  conclusion  that 
Samuel  Vanover  la  a  legitimate  child  and 
heir  of  W.  B.  Vanover. 

[1]  The  rale  is  now  tboron^ly  established 
In  this  state,  and,  with  bnt  slight  variations, 
in  all  other  Jurisdictions,  that  in  order  to 
bastardize  a  dilld  bom  In  wedlock,  or  there- 
after within  the  period  of  gestation.  It  must 
be  shown  by  those  asserting  illegitimacy  that 
for  some  reason,  such  as  nonaccess  or  im- 
potency,  or  the  like,  the  husband  could  not 
possibly  have  been  the  father  of  the  child. 
The  rule  was  stated  in  the  syllabus  of  Ser- 
gent  V.  l>Iorth  Cumberland  Mfg.  Co.,  112  Ky. 
888,  6«  S.  W.  1066,  23  Ky.  Law.  Bep.  2220, 
thus: 

"As  .a  general  rule,  a  child  bom  in  lawful 
wedlock,  when  its  mother  is  living  with  her  hns- 
band,  and  they  have  opportunity  for  coition, 
is  conclusively  presumed  lo  be  legitimate:  and, 
while  exceptions  are  allowed  to  this  rule,  the 
burden  of  proof  in  such  a  case  is  upon  tlie  one 
asserting  illegitimacy,  it  being  necessary  for  him 
to  show  that  the  husband  could  not  possibly 
have  been  the  father  of  the  child." 

See,  also,  Dannelll  v.  Dannelll,  4  Bush,  51 ; 
Goss  V.  Froman,  89  Ky.  318,  12  S.  W.  387,  8 
L.  B.  A.  102,  11  Ky.  Law.  Rep.  631. 

It  Is  satisfactorily  shown  in  the  evidence, 
practically  without  contradiction,  that  Sam- 
uel Vanover  was  born  to  Lottie  Vanover  in 
exactly  nine  months  from  the  date  of  her 
marriage  to  W.  B.  Vanover,  and  that  W.  B. 
Vanover  and  Lottie  Vanover  lived  together 
as  husband  and  wife  for  from  two  to  four 
months  from  the  date  of  their  marriage,  and 
there  is  no  attempt  to  show  Impotency,  non- 
access,  or  any  other  reason  why  W.  B.  Van- 
over  could  not  reasonably  have  been  the 
father  of  this  child.  The  proof  upon  which 
the  illegitimacy  of  the  child  is  predicated 
consists  of  the  fact  that  W.  B.  Vanover  pro- 
cured a  divorce  from  the  mother  upon  proof 
of  her  adultery,  within  a  short  time  before 
and  after  his  marriage  to  her;  that  he  de- 
nied his  parentage  of  the  child;  that  the 
reputation  for  chastity  of  the  mother  was, 
and  had  been  for  a  long  time  theretofore, 
bad ;  and  that  it  was  rumored  in  the  neigh- 
borhood that  another  was  the  father  of  the 
child.  This  evidence,  at  most,  does  no  more 
than  create  a  suspicion  that  W.  B.  Vanover 
may  not  have  been  the  father  of  the  child, 
but  It  is  totally  inadequate  and  insufficient 
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to  OTercome  tbe  legal  presumptloo  of  legiti- 
macy always  and  everywhere  Indulged  where 
the  possibility  of  legitimacy  exists,  as  is  con- 
clusively proven  to  bare  existed  here.  It 
therefore  reBults  that  the  chancellor  erred  In 
dismissing  appellant's  petition,  if  it  did  so 
npon  the  ground  of  the  child's  illegitimacy. 

[2]  2.  It  is  urged  by  counsel  for  appellees 
that  the  chancellor  may  and  should  have  dis- 
missed the  petition  because  of  the  failure  of 
appellant  to  file  written  evidence  of  title  to 
the  land,  as  required  by  section  499  of  tbe 
aril  Code  of  Practice.  But  this  failure  is 
also  Insufficient  to  warrant  a  dismissal,  be- 
cause, in  order  to  take  advantage  of  the  fail- 
ore  to  file  the  written  evidences  of  title,  as 
required  by  the  Code,  a  motion  to  that  effect 
must  have  been  made  in  tbe  trial  court  Bar- 
tee  T.  Edmunds,  96  S.  W.  635,  29  Ky.  Law 
Rep.  872.  Moreover,  appellees  plead  that  W. 
B.  Vanover  and  William  Vanover,  Sr.,  from 
whom  they  deduce  their  title,  were  the  own- 
ers, respectively,  of  the  tracts  of  land  in  can- 
trorersy  when  they  died,  and  from  which 
they  attempt  to  exclude  appellant  upon  the 
ground  that  he  is  not  the  heir  of  W.  B.  Van- 
over,  by  which  pleadings  it  is  conceded  that 
tbe  title  to  tbe  lauds  involved  was  in  the 
common  source  from  which  both  parties 
claim  title ;  and  appellees  cannot  now  sustain 
an  erroneous  Judgment  by  reason  of  the  fail- 
ure of  appellant  to  file  written  evidences  of 
title,  the  right  to  insist  upon  which  they 
waived  by  failure  to  make  the  question  in  the 
trial  court. 

[S]  S.  W.  H.  Vanover,  one  of  the  three  sons 
by  the  first  marriage,  died  June  19, 1910,  and 
thereafter  Dicey  Osborn,  his  mother,  at- 
tempted to  convey  to  the  appellee  Steele  his 
undivided  interest  in  the  lands  In  contro- 
versy, upon  the  theory  that  she  was  his  sole 
heir.  This  would  have  been  true  If  he  bad 
been  of  age  when  be  died  (Ky.  St  {  1393), 
but,  if  he  died  before  attaining  bis  majority, 
his  interest  in  the  lands  derived  from  his 
father  descended  to  bis  brothers  rather  than 
his  mother  (Ky.  St.  {{  1401).  Crit  Vanover 
and  Denny  Vanover  each  testified  that  W.  H. 
Vanover  was  19  years  1  month  and  14  days 
of  age  when  he  died.  They  fix  his  age  by 
reference  to  their  own  ages.  His  mother 
states  that  be  was  born  on  the  5th  day  of 
May,  but  she  cannot  gi^e  the  year.  She  tes- 
tified, however,  that  he  was  not  21  years  of 
age  at  his  death,  but  was  then  about  17 
years  of  age.  No  record  was  made  of  his 
birth,  but  these  parties,  his  brothers  and 
mother,  are  the  only  witnesses  who  even  at- 
tempted to  state  that  they  knew  his  age. 
Several  witnesses  testified  that  their  infor- 
mation was  that  be  was  of  age  when  he 
died.  One  witness  stated  that  Dicey  Osborn, 
bis  mother,  had  told  her  that  he  was  21 
years  old  on  May  6th  before  be  died  June  19, 
1910.  The  preponderance  of  the  evidence  Is 
dearly  that  W.  H.  Vanover  was  not  of  legal 
ag»  when  he  died.  His  brothers,  rather  than 
flis  mother,  are  therefore  his  heirs,  his  half- 
brother,  Samuel   Vanover,  however,  taking 


only  half  a  share  witb  his  brothers  of  tbe 
whole  blood.  Ky.  St  {  1395;  Talbott  v.  Tal- 
bott,  17  B.  Mon.  1 ;  Mllner  v.  Calvert  1  Mete. 
472;  King  v.  Middlesborough  T.  &  L.  Co., 
106  Ky.  78,  60  S.  W.  37,  1108,  20  Ky.  Law 
Rep.  1859. 

[4]  The  fact  that  an  agreed  Judgment  in 
the  case  of  Crit  Vanover  v.  Steele  adjudged 
the  Interest  of  W.  H.  Vanover  in  certain  land 
'  Involved  here  to  have  descended  to  his  moth- 
er, Dloey  Osborn,  is  not  a  bar  to  these  ac- 
I  tlons,  because  the  plaintiff  here,  Samuel  Van- 
,  over,  was  not  a  party  to  that  action. 

[S]  4.  Counsel  for  appellant  insist  that  the 
1  deed  to  appellee  Steele,  who  purchased  of 
'  the  widow,  now  London  Bstepp,  her  dower 
,  interest  in  the  lands  owned  by  W.  B.  Van- 
over  at  his  death,  is  void,  because  at  the 
time  the  conveyance  was  made  therefor  Lon- 
don Estepp  was  a  married  woman,  and  her 
husband  did  not  Join  in  tbe  deed,  as  required 
by  statute.  While  it  is  not  entirely  clear, 
on  the  evidence,  that  she  was  a  married 
woman  at  tbe  time  she  made  this  deed, 
whether  she  was  or  not,  or  whether  the  deed 
to  Steele  of  the  dower  interest  was  void,  is 
immaterial  in  this  action,  because  appellant 
is  not  entitled  to  any  part  of  her  interest  in 
the  land,  and  is  entitled  to  recover  only  his 
own  interest  therein,  which  is  subject  to  her 
dower  rights. 

[I]  6.  The  small  tract  of  land  upon  which 
W.  B.  Vanover  was  residing  when  he  died 
and  upon  which  Steele  now  resides,  contain- 
ing about  15  or  16  acres,  was  purchased  by 
verbal  contract  from  one  Damron,  to  whom 
W.  B.  Vanover  had  paid  all  of  the  agreed 
purchase  price  except  ?40.  While  W.  B. 
Vanover  bad  the  possession  of  this  land,  he 
did  not  have  title  thereto,  nor  a  contract 
upon  which  he  could  have  enforced  a  con- 
veyance of  same  to  him.  After  his  death 
upon  the  payment  of  the  balance  of  the  pur- 
chase money  by  Crit  Vanover,  Damron  con- 
veyed this  tract  of  land  to  Crit  Vanover, 
Denny  Vanover,  and  W.  H.  Vanover.  Steele 
thereafter  acquired  the  interests  of  Crit  and 
Denny  Vanover  in  the  land,  but  did  not  ob- 
tain the  interest  of  W.  H.  Vanover,  as  we 
have  seen  the  deed  from  Dicey  Osborn  was 
ineffectual  to  convey  the  interest  of  W.  H. 
Vanover.  We  therefore  conclude  that  in  this 
tract  Samuel  Vanover  inherited  no  interest 
from  his  father,  who  never  had  title  thereto, 
but  did  inherit  from  his  brother,  W.  H.  Van- 
over,  who  owned  a  third  interest  therein. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  with  directions  to  enter  a  judfirmeut 
in  favor  of  appellant  in  accordance  with  bis 
opinion. 

Extension  and  Modification  of  Opinion. 

[7]  The  statements  in  the  fifth  paragraph 
of  tbe  (pinion  rendered  herein  January  9, 
1917,  that  the  deed  to  appellee  from  IMcey  Os- 
born was  ineffectual  to  convey  the  Interest  of 
W.  H.  Vanover,  and  that  Samuel  Vanover  in- 
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herltcd,  from  his  brother,  W.  H.  Vanover, 
any  Interest  In  the  15  or  16  acre  tract  there- 
in mentioned,  are  palpably  erroneous.  As 
W.  B.  Vanover,  the  father  of  Samuel  Van- 
over,  never  had  title  to  the  land,  It  manifest- 
ly was  not  derived  from  him  by  W.  H.  Van- 
over,  and  section  1401,  Ky.  St.,  does  not  ap- 
ply, but  W.  H.  Vanover's  Interest  therein  de- 
scended to  his  mother.  Dicey  Osbom,  under 
section  1303  of  the  Statutes,  and  passed  un- 
der her  deed  to  Steele.  It  Is  also  true  that 
W.  H.  Vanover's  interest  in  the  lands  of  his 
grandfather,  William  Vanover,  Sr.,  who  died 
subsequently  to  W.  B.  Vanover,  but  before 
W.  H.  Vanover,  descended  to  his  mother.  Di- 
cey Osbom  (Smith  v.  Smith,  2  Bush,  520), 
and  that  Samuel  Vanover  took  only  such  in- 
terest in  said  lands,  as  he  Inherited  directly 
from  his  grandfather. 

To  the  extent  Indicated,  the  opinion  hereto- 
fore rendered  herein  is  extended  and  modified. 


MARZ  T.  CITT  OF  NEWPORT. 
(Court  of  Appeals  of  Kentucky.    Jan.  10, 1917.) 

1.  Mtjnicipal    Corporations   ®=»321(1)— Im- 
PROVKMBNTS— Streets. 

The  power  to  open  and  improve  streets  is 
discretionary  with  the  municipal  authorities, 
and  is  not  subject  to  judicial  review,  except 
where  the  municipal  authorities  have  acted 
fraudulently. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  837;  Dec.  Dig.  €=» 
321(1).] 

2.  Municipal     Corpohationb     €=»323(1)  — 
Street  Improvements— Injunction. 

That  the  contract  awarded  provided  for  a 
wood  block  pavement  when  a  vitrified  brick 
pavement  would  be  cheaper  is  not  ground  for 
an  Injunction,  where  the  council  acted  in  good 
faith  and  there  was  no  showing  of  any  abuse 
of  discretion. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  842,  844,  845 ;  Dec. 
Dig.  <S=>323(1).] 

3.  Municipal     Cobpobations     «=3323<3)  — 
Street   Improvements  —  Street  Railwat. 

Under  Ky,  St.  |"  3086,  providing  that  the 
cost  of  paving  a  part  of  a  street  occupied  by 
a  street  railway  company  shall  be  paid  by  the 
company  when  it  is  required  so  to  do  by  law 
or  by  its  franchise  or  by  a  contract  with  the 
city  a  petition  to  enjoin  the  construction  of  a 
street  improvement,  not  showing  that  the  com- 
pany was  required  to  pave  any  part  of  the 
street,  but  alleging  that  it  was  operating  with- 
out a  license,  failed  to  show  any  illegality  in  the 
contra'ct. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  846;  Dec  Dig.  <e=» 
323(3).] 

4.  Municipal     Corporations     *=?323(3)  — 
Street  Improvement— Cost. 

A  petition  in  an  action  to  enjoin  the  con- 
struction of  a  street  merely  alleging  that  the 
city  had  failed  to  set  aside  any  moneys  to  meet 
any  liability  or  to  make  any  provision  for  the 
payment,  and  that  there  was  no  money  avail- 
able therefor  in  any  city  fund,  without  alleging 
what  sums  were  or  would  be  in  the  different 
funds  or  what  part  of  such  funds  were  avail- 
able to  pay  the  particular  claim,  did  not  show 


any  ground  for  injanction,  even  If  the  Improve- 
ment would  impose  liability  upon  the  city  under 
Const  H  157,  158.  for  which  it  did  not  then 
have  any  available  funds. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  i  840;  Dec  Dig.  €=? 
323(3).] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  for  Injunction  by  Theodore  Mars 
against  the  City  of  Newport  Judgment  for 
defendant,  on  sustaining  a  demurrer  to  the 
petition,  and  plaintiff  appeals.    Affirmed. 

Ramsey  Washington  and  Howard  31.  Ben- 
ton, both  of  Newport,  for  appellant.  Brent 
Spence  and  Barbour  &  Bassumnn,  aU  of  New- 
port, for  appellee. 

MILLER,  J.  By  this  action  Theodore 
Marz,  a  citizen  and  taxpayer  of  the  city  of 
Ne'w'port,  and  the  owner  of  a  house  and  lot 
on  East  Tenth  street  In  said  dty,  seeks  to 
enjoin  the  construction  of  that  street  in  front 
of  his  property.  He  also  asks  that  the  con- 
tract entered  Into  by  the  dty  of  Newport 
with  Metzel  &  O'Heam,  contractors,  for 
that  purpose,  be  declared  invalid.  The  con- 
tract requires  the  street  to  be  constructed  at 
the  cost  of  the  abutting  property  owners. 

It  is  not  contended  that  the  statutory  re- 
quirements necessary  under  the  charter  were 
not  fully  complied  with.  It  Is  insisted,  bow- 
ever,  that  the  court  should  enjoin  the  execu- 
tion of  this- contract:  (1)  Because,  as  award- 
ed, it  provided  for  the  Improvement  by  wood 
blocks,  when  a  better  and  a  lower  bid  was 
received  for  Improvement  by  vitrified  brick, 
and  that  the  action  of  the  commissioners  in 
that  respect  was  arbitrary  and  injudicious; 
(2)  because  the  contract  falls  to  show  wheth- 
er the  street  car  company's  tracks  now  lo- 
cated on  the  north  side  of  E^st  Tenth  street 
shall  be  permitted  to  remain  there  or  be  re- 
laid  in  the  central  portion  of  the  street,  or 
whether  the  street  car  company  shall  be 
charged  with  its  proportionate  exi)ense  of  the 
Improvement;  and  (3)  because  said  improve- 
ment will  Impose  a  liability  of  $3,000  upon 
the  dty,  which  did  not,  at  the  time  of  mak- 
ing the  contract,  have  tliat  amount  of  money 
In  the  general  or  contingent  fund,  or  in  any 
other  available  fund  in  the  dty,  out  of  which 
the  same  could  be  paid.  The  court  sustained 
a  demurrer  to  the  petition  as  amended ;  and, 
upon  plalutilTs!  failure  to  further  amend,  the 
petition  was  dismissed,  and  he  appeals. 

1.  There  Is  no  allegation  In  the  petition,  or 
In  the  amendments  thereto,  that  there  was 
any  irregularity  in  the  proceedings  of  the 
dty  in  reference  to  tlie  estimates,  the  pas- 
sage of  the  ordinance,  the  acceptance  of  the 
bid,  or  in  the  making  of  the  contract  Nei- 
ther Is  there  any  allegation  that  the  board 
of  commissioners,  in  letting  the  contract, 
acted  fraudulently  or  in  bad  faith. 

[1]  It  Is  a  fundamental  rule  that  discre- 
tionary iwwers  vested  In  public  oflJcers  are 
not  subject  to  judicial  control,  and  that  un- 
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less  legal  llmltatloiw  exist,  the  power  to 
open,  Improve,  pave,  and  maintain  streets, 
establl&b  sewers  and  drains,  and  secure  pub- 
lic improvements  of  all  kinds  is  discretionary 
with  the  proper  municipal  authorities ;  and, 
if  the  governing  law  has  been  observed,  their 
action  in  that  respect  is  not  subject  to  judi- 
cial review,  except  in  cases  expressly  pro- 
vided by  law.  McQullUn  on  Municipal  Cor- 
porations, {  1S34.  It  is  only  In  cases  where 
the  municipal  authorities  have  acted  fraud- 
uleutly  that  their  action  can  be  reviewed  oy 
the  courts.  Meyer  v.  City  of  Covington,  103 
Ky.  546,  45  S.  W.  7C9.  20  Ky.  Law  Uep.  239 ; 
Bullitt  V.  Selvage,  47  8.  W.  255,  20  Ky.  Law 
Rep.  590;  Trapp  v.  City  of  Newport,  116  Ky 
S40,  74  a  W.  1109,  25  Ky.  Law  Rep.  224; 
Campbell  v.  Southern  BltuUthlc  Co.,  106 
S.  W.  1189,  32  Ky.  Law  Rep.  799;  Louisville 
Steam  Forge  Co.  v.  Cast,  115  S.  W.  761. 

[2]  Furthermore,  the  dty  had  the  discre- 
tion as  to  the  kind  of  pavement  that  should 
be  laid ;  and,  the  fact  that  the  bid  accepted 
was'  for  a  wood  block  pavement,  or  that  a 
vitrified  brick  pavement  would  be  cheaper,  is 
Immaterial  where  tlie  council  acta  In  good 
faith,  and  there  is  no  showing  of  abuse  of 
aldermanic  discretion,  or  a  violation  of  the 
statute.  Campbell  v.  Southern  BltuUthlc 
Co.,  supra.  And,  since  the  charge  of  arbi- 
trariness upon  the  part  of  the  defendant  is 
United  to  their  action  in  selecting  a  wooden 
Instead  of  a  vitrified  pavement— an  entirely 
lawful  act-7-it  amounts  to  nothing. 

[J]  2.  Sections  3096  and  3097  of  the  Ken- 
tucky Statutes  are  Invoked  by  appellant  to 
sustain  his  case.  The  petition  alleges  that 
no  part  of  the  improvement  has  been  as- 
sessed against  the  street  railway  colnpany, 
which  is  operating  without  a  franchise. 

Section  3096,  supra,  provides  that  the  <;|t>st 
of  paving  the  portion  of  a  street  occupied  by 
a  street  railway  shall  be  paid  by  the  rail- 
way company  when  it  is  required  by  law,  or 
by  its  franchise,  or  by  a  contract  with  the 
dty,  to  pave  any  part  of  the  street  proposed 
to  be  improved.  But,  since  the  petition  does 
not  show  that  the  street  car  company  In  this 
case  Is  either  required  by  law,  or  by  its 
franchise,  or  by  contract  with  the  city,  to 
pave  any  part  of  the  street  in  question,  it 
falls  to  show  any  irregularity  or  illegality  in 
the  contract,  in  this  respect.  On  the  con- 
trary, the  petition  alleges  that  the  street  car 
company  Is  operating  without  a  franchise, 
and  falls  to  affirmatively  allege  any  con- 
tract or  show  any  law  requiring  it  to  pay 
any  portion  of  the  cost. 

[4]  3.  Assuming  for  the  argument  only 
that  thfe  cost  of  constructing  the  street  In 
question  would  be  an  obligation  of  the  city 
of  Newport  within  the  meaning  of  sections 
157  and  158  of  the  Constitution,  the  petition, 
nevertheless,  does  not  affirmatively  show  that 
the  city  did  not,  at  the  time  the  contract  was 
made,  have  on  hand  as  much  as  $3,000  with 

which  to  pay  this  obligation,  after  paying  its 

«S>For  other  oases  see  same  topic  and  KET-NUMBER  In  »11  Key-Numbored  Digests  and  Indexes   (J  [q 


current  expenses.  The  petition,  as  twice 
amended,  merely  alleges  that  the  city  had 
failed  to  set  aside  any  moneys  to  meet  said 
liability,  or  to  make  any  provisions  for  its 
payment,  and  that  there  were  no  moneys 
available  In  any  fund  of  the  dty  out  of 
which  said  cost  could  be  paid.  It  is  no- 
where alleged  what  sums  of  money  are,  or 
will  be,  in  the  various  funds  of  the  city  dur- 
ing the  fiscal  year,  or  what  part  of  said 
funds  are  available  to  pay  this  particular 
claim.  No  facts  are  stated  to  Justify  this 
legal  conclusion.  Good  pleading  required 
the  plaintiff  to  show  by  his  petition  the 
amounts  In  the  various  funds  of  the  dty  of 
Wewport,  and  leave  it  for  the  court  to  say 
whether  the  funds  tliereln  contained  would 
be  suffldent  or  available  for  the  purpose  of 
paying  this  obligation. 
Judgment  afiirmed. 

McAFEE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1917.) 

1.  Sunday  *=»7— "Work  of  Necessity." 

Under  the  Sunday  Law  (Ky.  St.  §  1321),  ex- 
cepting "work  of  necessity,  tiat  failure  to  do 
something  may  cause  interruption  or  delay  in 
the  orrlinary  course  of  business,  or  some  in- 
convenience to  the  individual  affected,  will  not 
make  the  doing  of  the  thing  a  work  of  necessity, 
but  it  must  be  something  not  to  do  which  would 
work  severe  hardship  or  loss  or  unusual  discom- 
fort or  inconvenience  either  to  the  individual 
who  does  the  thing  complained  of  or  to  the 
person  or  persons  for  whom  he  does  it. 

[E3d.  Note.— For  other  cases,  see  Sunday. 
Cent.  Dig.  §S  14-20;   Dec.  Dig.  <8=>7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessity.] 

2.  SCNDAY  «=»7— SaIES— "WOBK  OF  NeCBSSI- 
TX." 

The  selling  on  Sunday  by  a  confectioner  of 
soda  water,  soft  drinks,  coco-cola,  cigars,  and 
tobacco  is  a  violation  ot  the  Snnday  law  (Ky. 
St.  i  1321),  notwithstanding  incidental  sale  of 
such  edibles  as  sandwiches,  canned  goods,  etc. ; 
such  business  not  being  a  "work  of  necessity," 
like  conducting  a  restaurant  exclusively. 

(Ed.  Note. — For  other  oases,  see  Sunday, 
Cent.  Dig.  §{  14-20;  Dec.  Dig.  €=>7.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Gilbert  McAfee  was  convicted  of  violating 
the  Sunday  statute,  and  appeals.    Affirmed. 

E.  H.  Galther,  of  Harrodsburg,  for  appel- 
lant. M.  M.  Logan,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CARROLL,  J.  The  appellant  was  Indicted 
for  doing  work  or  business  on  Sunday  in  vio- 
lation of  section  1321  of  the  Kentucky  Stat- 
utes, reading: 

"No  work  or  business  shall  be  done  on  the 
Sabbath  day,  except  the  ordiimry  household 
ofGces,  or  other  work  of  necessity  or  charity ,_  or 
work  required  in  the  maintenance  or  operation 
of  a  ferry,  skiff  or  steamboat,  or  steam  or  street 
railroads.  If  any  person  on  the  Sabbath  day 
shall  himself  be  found  at  his  own,  or  at  any 
other  trade  or  calling,  or  shall  employ  his  ap- 
prentices, or  other  person,  in  labor  or  other 
business,  whether  the  same  be  for  profit  or 
amusement,  unless  such  as  is  permitted  above. 
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be  shall  be  fined  not  less  than  two  nor  more 
than  fifty  dollars  for  each  offense.  Every  per- 
son or  apprentice  so  employed  shall  be  deemed 
a  separate  olTcnse.  Persons  who  are  members 
of  a  reiigious  society,  who  observe  as  a  Sabbath 
any  other  day  in  the  week  than  Sunday,  shall 
not  be  liable  to  the  penalty  prescribed  in  this 
section,  if  they  observe  as  a  Sabbath  one  day 
in  each  seven,  as  herein  provided." 

The  Indictment  charged  that: 

McAfee  did  "unlawfully  and  willfuUjr,  on 
Sunday,  October  16th,  have  open  for  business, 
the  same  being  the  Sabbath  day,  and  engaged  in 
work  and  business  at  bis  soda  fountain  and 
confectionery  and  store  in  Salrlsa,  and  then  and 
there  engage  in  the  barter  and  sale  of  mer- 
chandise and  soda  water  and  soft  drinks,  and 
sold  candy,  which  was  not  a  necessity,  to  Au- 
brey Kennedy,  for  pay,  and  was  engaged  at  his 
trade  and  calling  and  labor  and  business  for 
profit,  and  on  said  date  kept  open  said  place 
for  business  and  engaged  in  work  as  aforesaid, 
and  said  operation  of  said  soda  fountain  and 
keeping  open  of  said  confectionery  and  store 
and  the  sale  of  merchandise  and  soda  water  and 
soft  drinks  and  candy  therein  was  not  a  work 
of  necessity  or  charity  or  required  in  the  main- 
tenance of  a  ferry,  skiff,  or  steamboat  or  steam 
street  railway,  and  said  Gilbert  McAfee  was 
not  then  and  there  a  member  of  a  religious  so- 
ciety who  observed  as  a  Sabhath  day  or  any 
other  day  in  the  weelc  than  Sunday." 

Tbe  case  was  submitted  to  the  court  under 
an  agreed  statement  of  facts  which  showed 
that: 

"McAfee  lias  a  pool  room  and  refreshment 
stand,  selling  soda  water,  soft  drinks,  coco- 
cola,  cigars,  and  tobacco,  also  sandwiches  and 
various  Icinds  of  canned  goods,  cheese  and 
crackers,  fruits  and  candies,  located  in  Mercer 
county,  Ky.  The  pool  room  is  separate  from 
the  rtfreshment  room  by  a  partition,  and  is  not 
opened  on  Sunday.  On  Sundays  tbe  defendant 
sells  to  those  who  request  it  soda  water,  soft 
driulu,  cigars,  candies,  tobaccos,  ice  cream, 
sandwiches,  and  other  things  above  mentioned, 
and  the  defendant  made  the  sale  charged  in 
the  indictment.  Salvisa,  where  said  business 
is  conducted,  is  a  place  of  about  300  inhab- 
itants, and  ttiere  is  no  restaurant  in  the  town, 
but  there  is  a  boarding  house  serving  meals  at 
regular  hours.  The  defendant  and  one  servant 
were  employed  in  said  business  at  the  time 
charged  in  the  indictment.  Defendant  is  not 
a  member  of  any  religious  society  observing  any 
day  other  than  Sunday  as  the  Sabbath." 

Under  the  Indictment  and  on  this  agreed 
statement  of  facte  the  court  imposed  a  fine  of 
$100,  and  McAfee  appeals,  insisting  that  on 
the  agreed  state  of  facts  there  should  have 
t>een  a  Judgment  of  acquittal. 

The  offense  of  which  McAfee  was  found 
guilty  was  not  that  of  selling  candy  to  Ken- 
nedy on  Sunday,  but  that  of  engaging  on  the 
Sabbath  day  in  his  trade  or  calling,  which 
was,  as  api>ears  from  the  indictment  as  well 
as  tbe  agreed  facts,  tbe  keeping  of  a  place 
of  business  in  the  village  of  Salvisa  at  which 
he  sold  on  Sunday  and  other  days  "soda  wa- 
ter, soft  drinks,  i»co-cola,  cigars  and  tobac- 
co, also  sandwiches  and  various  kinds  of 
canned  goods,  cheese  and  crackers,  fruits 
and  candles."  Therefore  the  guilt  or  in- 
nocence of  McAfee  is  not  to  be  determined 
by  tbe  circumstance  that  be  sold  Kennedy 
candy,  but  by  the  general  character  of  worit 
or  business  in  which  be  was  engaged  on  tbe 
Sabbath  day. 

On  the  facts  agreed  to  it  \a  the  contention 
of  his  counsel  that  McAfee,  when  tbe  ar- 


ticles that  he  kept  for  sale  and  sold  are  con- 
sidered as  a  whole,  really  conducted  nothing 
more  than  a  restaurant  at  which  persons 
who  might  want  a  meal  or  lunch  could  get 
it,  and  therefore  the  work  or  business  in 
which  be  was  engaged  on  Sunday  was.  In  the 
meaning  of  tbe  statute,  a  work  of  necessity 
under  tbe  rule  laid  down  in  Ck>m.  y.  Ix>ndon 
et  al.,  149  Ky.  372,  149  S.  W.  852,  and  so  he 
should  have  been  acquitted.  In  that  case  tbe 
indictment  charged  that: 

London  and  bis  partner  were  ensa^ed  "in 
conducting  a  general  confectionery  business  in 
Danville,  Ky.,  and  in  the  sale  of  candy,  some 
fruits,  chocolate,  ice  creams,  pies,  bread  and 
butter  sandwiches,  coffee  and  soda  water,  and 
they  were  so  engaged  at  the  time  and  times  of 
tbe  violations  of  the  law  hereinafter  complain- 
ed of." 

And  the  court,  after  holding  that,  under 
the  facts  stated  in  tbe  indictment,  to  which 
a  demurrer  was  sustained,  tbe  question 
whether  London  and  bis  partner  had  violated 
tbe  Sunday  statute  was  a  question  of  law, 
reached  the  conclusion  that  they  were  only 
conducting  a  restaurant  or  eating  place,  and 
said: 

"The  only  question  left  for  determination  is: 
Did  the  lower  court  properly  conclude  that  a^ 
pellees  had  a  right  to  keep  their  place  of  busi- 
neas  open  and  sell  bread,  butter,  sandwiches, 
chocolate,  and  coffee?  In  disposing  of  these 
articles,  appellees  were  doing  the  business  of  a 
restaurant  keeper.  They  are  charged  in  the 
petition,  however,  with  keeping  a  confectionery, 
but  the  petition  also  specifically  names  tbe 
articles  wnich  they  sold,  and  which  we  think, 
for  all  Intents  and  purposes,  would  class  them 
as  restaurant  keepers.  The  public,  specially 
the  traveling  public,  of  necessity,  baa  to  obtain 
something  to  eat  on  the  Sabbath,  and  appellees 
had  as  much  right  to  keep  their  house  open  and 
fumifdi  the  articles  named  to  the  public  as 
did  any 'hotel  or  other  place  in  DanviUe." 

After  assuming,  as  the  court  did,  that  Lon- 
don' and  his  partner,  under  the  facts  stated 
in  tbe  indictment,  were  engaged  in  the  busi- 
ness of  keeping  a  restaurant,  tbe  decision 
that  they  were  not  guilty  of  Tlolattng  the 
Sunday  statute  was  undoubtedly  correct,  as 
It  has  always  been  the  settled  rule  in  the 
construction  of  Sunday  statutes  that  the 
keeping  open  on  tbe  Sabbath  day  of  hotels, 
boarding  houses,  and  restaurants  for  tbe  ac- 
commodation of  the  public  is  a  work  of  neces- 
sity; and  so  the  proprietor  of  such  an  es- 
tablishment is  exempt  from  tbe  operation  of 
tbe  statute  when  the  business  in  which  he  is 
engaged  is  confined  exclusively  to  fumisblng 
food  for  the  publia  37  Oyc.  653;  27  A.  & 
E.  Ency.  of  Law,  400. 

Tbe  reason  wliy  persons  who  are  engaged 
exclusively  in  conducting  hotels,  boarding 
houses,  and  restaurants  at  which  tbe  public 
may  obtain  food  on  Sunday  are  exempt  from 
the  operation  of  tbe  statute  when  their  work 
or  business  is  confined  to  the  furnishing  of 
food  are  so  obvious  that  it  is  not  necessary 
to  extend  this  opinion  in  setting  them  out, 
but  we  do  not  think  that  McAfee  was  engag- 
ed in  the  exclusive  business  of  keeping  a  res- 
taurant or  in  the  exclusive  business  of  fur- 
nishing meals  or  food  for  the  accommodatioa 
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of  the  public.  On  the  contrary,  we  think 
his  business  was  that  of  a  small  grocer  or 
confectioner,  engaged  In  the  business  of  keep- 
ing a  store  at  which  any  person  who  wanted 
to  buy  tobacco,  cigars,  canned  goods,  or  any 
of  the  articles  mentioned  in  the  agreed  facts 
could  obtain  them  on  Sunday  as  well  as  on 
other  days.  It  may  be  conceded  that  a  per- 
son who  was  hungry  might  get  from  UcAfee 
cheese  or  crackers  or  a  can  of  oysters  or 
sardines,  and  so  he  might  get  these  at  any 
ordinary  grocery  establishment  where  such 
articles  are  usually  sold  in  connection  with 
other  things  kept  in  such  a  store. 

If  McAfee  can  claim  immunity  from  the 
operation  of  the  Sunday  law  on  the  ground 
of  necessity,  It  would  follow  that  any  per- 
sons who  kept  for  sale  articles  of  prepared 
food,  aach  as  cheese,  crackers,  and  canned 
goods  In  connection  with  other  articles  usual- 
ly had  for  sale  In  grocery  or  confectionery 
stores,  could  keep  their  places  of  business 
open  on  Sunday  and  conduct  their  business 
on  that  day  in  the  same  manner  that  they 
did  on  other  days  of  the  week.  It  is  also 
manifest  that,  if  this  useful  and  beneficent 
statute  Is  to  accomplish  the  purpose  of  its 
enactment,  it  cannot  be  so  construed.  Such  a 
construction  would  entirely  defeat  as  to  a 
lai^e  class  of  people  the  object  of  the  statute, 
which  should  be  given  a  reasonable  construc- 
tion, and  one  that  will  carry  out  the  legisla- 
tive intent  in  its  adoption.  And  this  intent 
was  to  compel  observance  of  the  Sabbath  day 
by  all  persons  without  reference  to  the  trade 
business  or  occupation  they  engaged  in  and 
to  forbid  the  doing  of  any  work  or  business 
on  that  day  except  the  ordinary  household 
offices  or  other  work  of  necessity  or  charity, 
unless  the  work  was  one  of  the  employments 
specifically  excepted  In  the  statute. 

Statutes  like  this  are  in  force  in  every 
state,  and  the  only  difficulty  that  has  come 
about  in  their  construction  or  enforcement 
In  respect  to  the  particular  matter  now  be- 
ing considered  grows  out  of  differences  of 
opinion  as  to  what  constitutes  woAs  of  ne- 
cessity. All  the  courts  are  agreed  that  the 
statute  is  constitutional  and  that  It  should 
be  liberally  construed  so  as  to  effectuate  Its 
purposes,  but  there  is  oftentimes  no  little 
perplexity  In  determining  whether  the  par- 
ticular act  under  Investigation  was  or  not 
a  work  of  necessity,  and  this  has  induced 
the  courts  generally,  when  there  is  reason- 
able doubt  as  to  whether  the  work  was  or 
not  one  of  necessity,  to  treat  the  question 
as  one  of  fact  and  determine  It  according 
to  the  facts  of  the  particular  case,  and  this, 
we  think  is  manifestly  the  correct  rule  to 
be  adopted  In  cases  of  doubt.  L.  &  N.  R.  K. 
Co.  V.  Com.,  92  Ky.  114,  17  S.  W.  274,  13 
Ky.  Law  Rep.  439;  Com.  v.  C.  A  O.  Ry.  Co., 
128  Ky.  542,  108  8.  W.  851,  32  Ky.  Law  Rep. 
1400;  Gray  v.  Com.,  171  Ky.  269,  188  S.  W. 
354. 

In  the  London  Case,  however,  the  question 
was  held  to  be  one  of  law,  but  this  was  be- 
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cause  tbe  court  la  that  case  came  to  the  cod« 
elusion  that  tbe  facts  stated  in  the  indict- 
ment were  of  such  a  nature  as  to  leave  no 
room  for  doubt  that  London  was  engaged  in 
a  work  of  necessity.  It  Is  true  the  court  In 
the  London  Case  said : 

"And  we  are  asked  to  hold  on  tbe  facts  stat- 
ed  that  appellees,  as  a  matter  of  law,  are  guilty 
of  a  Tiolation  of  the  statute.  The  construction 
of  a  statute  is  a  matter  for  the  courts — a  mat- 
ter of  law.  The  construction  of  this  statute 
depends  upon  the  'meaning  given  to  the  vital 
word,  'necessity,'  as  used  In  the  statute.  Th« 
petition  having  set  out  specifically  what  appel- 
lees did  on  the  Sabbath  day  in  question,  it  was 
for  the  court,  on  demurrer,  to  say  whether  or 
not  those  things  were  denounced  by  the  stat- 
ute, construing  it  according  to  the  common 
sense  of  the  country." 

But  this  expression  must,  of  course,  be  read 
In  connection  with  the  context,  and  when 
so  read  It  Is  plain  that  the  court  meant,  when 
there  was  no  room  for  honest  dlfCerence  of 
opinion  as  to  the  effect  of  the  facts,  the 
question  whether  the  statute  had  been  vio- 
lated was  one  purely  of  law. 

[1  ]  It  is  also  well  settled  by  the  current  of 
authority  that  the  necessity  that  will  ex- 
cuse engaging  in  work  or  business  on  the 
Sabbath  day  need  not  be  a  physical  necessity  ' 
or  an  imperativfe  or  overpowering  necessity. 
It  need  be  only  a  reasonable  necessity,  and 
one  that  is  created  by  some  real  or  unex- 
pected emergency  or  uncommon  or  extraordi- 
nary condition.  The  fact  that  the  failure  to 
do  something  may  cause  Interruption  or  de- 
lay in  the  ordinary  course  of  business,  or 
some  discomfort  or  Inconvenience  to  the  in- 
dividual affected  or  the  public,  will  not  make 
the  doing  of  the  thing  a  work  of  necessity. 
It  must  be  something  that  not  to  do  would  . 
work  severe  hardship  or  ]jes  or  unusual  dis- 
comfort or  Inconvenience  either  to  the  individ- 
ual who  does  the  thing  complained  of  or  to 
the  person  or  persons  for  whom  he  does  it. 
Com.  V.  White,  190  Mass.  578,  77  N.  E.  636, 
5  L.  R.  A.  (N.  S.)  320;  Quarles  v.  State,  65 
Ark;  10.  17  S.  W.  269,  14  L.  R.  A.  192;  West- 
em  Union  Telegraph  Co.  v.  Yopst,  118  Ind. 
248,  20  N.  X>.  222,  3  L.  R.  A.  224 ;  State  v. 
James,  81  S.  O.  197,  62  S.  E.  214,  18  L.  R.  A. 
(N.  S.)  617,  128  Am.  St.  Rep.  902,  16  Ann. 
Cfts.  277;  City  of  Gulfport  v.  Stratakos,  90 
Miss.  489,  43  South.  812,  13  Ann.  Cas.  856; 
Burns  V.  Moore,  76  Ala.  389,  52  Am.  Rep. 
432;  Pate  v.  Wrtght,  30  Ind.  476,  95  Am. 
Dec.  705. 

It  is  also  true  that  conditions  and  emergen- 
cies are  continually  arising  that  make  it 
necessary  to  engage  in  work  or  business 
on  Sunday  either  for  tJ>e  benefit  of  the  person 
actually  engaged  in  the  work  or  business  or 
for  the  benefit  of  some  other  person  affected 
by  the  condition  or  emergency.  And  so  the 
question  as  to  whether  a  particular  work  or 
business  that  is  engaged  in  on  Sunday  is  or 
Is  not  a  work  of  necessity  is  inevitably  in 
many  cases  a  matter  of  such  doubt  that  it 
would  not  be  possible  for  the  courts  to  lay 
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down  with  reasonable  felmess  and  accuracy 
the  line  that  separates  works  of  necessity 
from  works  that  are  not  necessary.  The  con- 
dition then  being  one  that  makes  it  impracti- 
cable for  the  courts  to  establish  any  fixed 
standard  of  right  or  wrong,  the  best  rule 
that  can  be  laid  down,  as  said  In  Com.  t.  L. 
&  N.  R.  R.  Co.,  80  Ky.  291,  44  Am.  Rep.  475, 
Is  to  regard  that  as  a  work  or  business  of 
necessity  which  the  common  sense  and  sound 
morality  of  the  community  would  regard  as 
necessary,  and  this  to  be  determined  in  case:) 
of  doubt  by  the  facts  and  circumstances  of 
each  particular  case. 

[2]  Measured  by  these  general  rules.  It  is 
perfectly  plain  that  the  business  In  which 
McAfee  was  engaged  was  not  a  work  of  ne- 
cessity. There  Is  no  showing  la  the  record, 
nor  could  there  well  be,  according  to  any 
reasonable  Judgment,  that  It  was  necessary 
that  McAfee,  to  save  himself  from  serious  or 
unexpected  loss,  or  the  public  from  unusual 
discomfort  or  inconvenience,  should  keep  his 
store  open  on  Sunday  and  offer  for  sale 
the  articles  he  bad  In  stock. 

It  Is,  however,  pressed  on  our  attention 
that,  as  McAfee  kept  for  sale  articles  of  pre- 
'  pared  food,  such  as  sandwiches,  cheese,  and 
the  like,  and  the  poor  man  Is  as  much  enti- 
tled to  sandwiches  or  cheese  as  the  rich  man 
Is  to  chops,  steak,  eggs,  or  other  expensive 
articles  of  food,  no  distinction  can  In  reason 
be  made  between  the  small  and  obscure  place 
for  the  convenience  of  the  poor  and  the  large, 
pretentious  place  for  the  convenience  of  the 
rich,  or  the  village  restaurant  and  the  city 
caf6,  and  therefore  he  should  have  the  right 
to  c(mduct  bis  business  on  Sunday. 

It  is,  of  course,  true  that  no  distinction 
should  be  made  between  the  city  and  the  vil- 
lage restaurant  or  eating  house.  One  has 
precisely  the  same  standing  under  thlff  stat- 
ute as  the  other,  and  the  conducting  of 
each  is  regarded  as  a  work  of  necessity,  but 
the  fault  in  the  argument  of  counsel  lies  in 
its  inapplicability  to  the  facts  of  the  case,  be- 
cause McAfee  was  not  conducting  an  eating 
house  or  restaurant  for  the  convenience  of 
the  poor  or  the  rich  or  the  public  who  might 
want  a  meal  or  something  to  eat.  His  es- 
tablishment was  simply  a  small  grocery  or 
confectionery,  such  as  may  be  seen  in  almost 
every  town  or  village  In  the  state.  It  was 
not  kept  open  on  Sunday  to  furnish  food  for 
the  hungry  public,  but  purely  as  a  matter  of 
business  for  profit  to  the  owner.  It  was  con- 
ducted precisely  on  Sunday  as  It  was  on 
Monday  and  other  week  days,  and  so  on  Sun- 
day McAfee  followed  bis  usual  trade  or  call- 
ing. Plainly  the  owner  of  a  store,  stand,  or 
establishment  of  any  kind  at  which  soda 
water,  soft  drinks,  cigars,  tobacco,  fruits, 
canned  goods,  and  other  like  articles  are 
sold  who  keeps  It  open  for  business  on  Sunday 
is  engaged  In  a  work  or  business  prohibited 
on  the  Sabbath  day,  or  else  the  reasonable 
meaning  of  the  statute  must  be  put  aside 
and  a  construction  adopted  that  would  be 
utterly  opposed  to  the  rules  that,  so  far  as 


our  Investigation  goes,  have  always  obtained 
in  the  construction  of  Sunday  laws. 

Our  attention  has  also  been  directed  to  the 
fact  that  there  have  been  many  and  radical 
changes  in  the  social,  economic,  and  business 
condition  of  the  state  since  this  statute  was 
first  enacted,  and  this,  of  course.  Is  a  matter 
of  common  knowledge.  And  the  suggestion 
is  made  that  the  statute  should  be  given  such 
a  construction  as  will  reasonably  conform  It 
to  present  ccmditions  and  make  It  reasonably 
adaptable  to  the  desires  and  wants  of  the 
people  of  to-day,  and  therefore,  as  the  pub- 
lic generally  have  become  accustomed  to  buy- 
ing on  Sunday  such  things  as  McAfee  kept 
for  sale,  the  selling  articles  like  these  should 
be  treated  as  one  of  the  necessities  of  modem 
habits  of  life.  But  In  our  opinion  these 
changed  and  ever-changing  conditions  in  the 
customs,  manners,  and  habits  of  the  people 
cannot  be  allowed  to  alter  the  meaning  or 
Impair  the  efficiency  of  this  statute.  It  must 
be  given  the  same  construction  and  effect  to- 
day that  it  had  yesterday,  and  in  all  cases 
such  a  necessity  must  exist  to  excuse  the 
doing  of  work  or  business  on  Sunday  as 
must  have  existed  to  excuse  the  doing  of 
work  or  business  on  Sunday  In  more  primi- 
tive times.  But  to  meet  the  demands  of  new 
conditions  and  changing  modes  and  habits  of 
life,  the  scope  and  operation  of  the  statute 
is  constantly  broadening,  so  that  it  may 
reach  out  and  be  applied  to  these  new  con- 
ditions as  they  come  up,  and  yet  not  depart 
from  the  rule  that  nothing  short  of  necessity 
will  excuse  the  doing  of  the  work  or  business 
on  the  Sabbath  day.  As  new  developments 
In  sodal,  business,  and  economic  life  are 
constantly  bringing  into  view  new  customs, 
trades,  and  callings,  the  statute  as  it  reads 
must  be  applied  to  these  new  conditions,  and 
the  work  or  business  subjected  to  the  never- 
changing  test  of  necessity.  Judged  by  the 
facts  and  circumstances  of  the  case  under 
Investigation. 

We  are  also  asked  to  set  down  some  rule 
for  the  guidance  of  those  who  wish  to  carry 
on,  as  McAfee  did,  their  trade  or  business  on 
Sunday,  and  decide  what  articles  McAfee 
might,  for  example,  sell  without  violating 
the  statute.  But  this  we  must  decline  to 
do,  because,  as  we  have  said,  eadi  case 
must,  in  the  nature  of  things,  be  deter- 
mined by  the  facts  and  circumstances  sur- 
rounding It.  It  might  under  some  circum- 
stances be  a  work  of  necessity  for  the  store- 
keeper like  McAfee  to  open  his  place  of  busi- 
ness on  Sunday  for  the  sale  of  one  or  more 
of  the  many  things  that  he  had  in  stock,  and 
under  other  circumstances  it  might*  be  a  vio- 
lation of  the  Sunday  law  to  sell  any  of  them. 

It  is  sufilclent  for  the  purposes  of  this 
case  to  say  that  McAfee  does  not  rest  his  de- 
fense upon  the  ground  that  it  was  a  work  of 
necessity  to  sell  sandwiches  or  cheese  and 
crackers  or  sardines  or  oysters,  but  upon  the 
ground  that  the  conduct  of  his  business  was 
a  work  of  necessity,  and,  having  found  that 
it  was  not,  the  Judgment  is  affirmed. 
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STOVALL  V.  MATHEW. 
(Court  of  Appeals  of  Kentucky.    Jan.  12,  1917.) 

1.  larm  EsTAxn  «c»27(a)— Sa£e  bt  Osdks  ot 
CovM^— Tttlb  AcQnntBD  bt  Pubchasek. 

The  sale  of  land  by  a  commissioner  in  satis- 
faction of  a  jnd^rment  passes  only  such  title  as 
the  defendant  had,  and  where  defendant's  title 
was  ma«ly  a  life  estate,  the  purchaser  at  the 
commissioner'a  sale  and  hia  aubseguent  gran- 
tees acquired  only  a  life  estate  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Iiife  Estates, 
Cent.  Dig.  {  58 ;    Dec.  Dig.  «=27(8).] 

2.  Life  Estates  *=»17— Impbovements. 

A  life  tenant  cannot  charge  the  remainder  or 
the  remainderman  with  improvements  made  on 
the  land,  notwithstanding  tnat  such  life  tenant 
believed  that  he  had  an  absolute  title  to  tb» 
property. 

(Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent.  Dig.  {{  37.  88,  42 ;   Dec  Dig.  «=b17.] 

Appeal  from  Carcult  Court,  Allen  County. 

Action  by  Grover  C.  Stovall  against  Char- 
lie Mayhew.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

if.  F.  Harper,  GilUam  &  GllUam,  and  F. 
R.  Goad,  all  of  Scottsville,  for  appellant 
Oliver  &  DixMi,  of  Scottsville,  for  appellee. 

CliAT,  0.  On  July  20,  1891,  K  S.  Clark 
and  wife  conveyed  a  tract  of  land  In  AUen 
county  to  Malvlnia  P.  Stovall  for  life,  with 
remainder  to  ber  Infant  son,  Grover  C.  Sto- 
vall. Subsequently  tbe  land  was  sold  in  an 
action  brought  by  L.  S.  Clark,  Plaintiff,  v. 
Uallle  Stovall,  Defendant,  and  the  title  con- 
veyed by  tbe  commissioner  to  tbe  purchaser 
subsequently  passed  to  Charlie  Mayhew. 
Malvioia  P.  StovaU  died  in  the  year  1912. 
Shortly  thereafter  Grover  C.  Stovall,  who 
was  an  Infant  when  the  commissioner's  deed 
was  executed,  brought  suit  against  Charles 
Mayhew  to  recover  the  land.  Mayhew  filed 
an  answer  and  counterclaim,  denying  plain- 
tiff's title  and  pleading  title  In  himself,  and 
asked  that  his  title  be  quieted.  Judgment 
was  rendered  dismissing  Stovall's  petition 
and  quieting  tbe  title  of  Maybew.  On  appeal 
the  Judgment  was  reversed  on  the  ground 
that  the  infant  remainderman,  who  was  not 
a  party  to  the  suit  of  U  S.  Clark,  Plaintiff, 
T.  Mallie  Stovall,  Defendant,  was  not  divestr 
ed  of  title  by  that  proceeding,  and  that  upon 
his  mother's  death  he  was  entitled  to  recover 
the  property,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  favor  of  the 
Infant.  On  the  return  of  the  case  judgment 
was  entered  in  favor  of  the  infant,  as  di- 
rected by  the  mandate. 

Thereafter  Mayhew  brought  this  suit 
against  Grover  C.  StovaU,  the  plaintiff  in 
the  former  action,  to  recover  tbe  value  of  the 
Improvements  placed  on  the  land  by  Mayhew 
and  predecessors  in  title  and  for  the  enforce- 
ment of  his  alleged  lien  on  the  land  therefor. 
Stovall  interposed  a  plea  of  res  Judicata, 
based  on  the  judgment  rendered  in  the  suit 
which  he  brought  against  Mayhew  to  re- 


cover tba  land.  He  also  pleaded  a  counter- 
claim for  rents  accruing  since  Mayhew  had 
been  in  the  possession  of  the  land,  and  al- 
leged to  amount  to  tbe  sum  of  |600.  On  final 
hearing  the  chancellor  rendered  Judgment  in 
fbvor  of  Mayhew  for  the  sum  of  $250  and 
awarded  him  a  lien  on  tbe  land.  Stovall 
appeals. 

[1]  In  view  of  the  conclusion  of  the  court, 
we  deem  it  unnecessary  to  determine  wheth- 
er the  claim  for  Improvements  is  one  which 
should  have  been  presented  in  tbe  suit 
brought  by  StovaU  against  Maybew  to  re- 
cover the  land,  and  is  therefore  concluded  by 
the  judgment  rendered  in  that  action.  The 
only  title  which  the  purchaser  acquired  un- 
der the  deed  made  by  the  commissioner  in 
tbe  suit  of  li,  S.  Clark,  Plaintiff,  v.  MaUie 
StovaU,  Defendant,  was  that  owned  by  Mal- 
Ue  Stovall,  who  had  a  mere  Ufe  estate  in  the 
land.  Therefore  Mayhew,  who  subsequently 
acquired  the  title  of  the  purchaser,  was  him- 
self a  mere  life  tenant. 

[2]  It  is  the  setUed  rule  in  this  state  that 
a  life  tenant  cannot  improve  the  land  and 
make  It  a  charge  on  the  estate  In  remainder, 
or  a  persMial  charge  against  the  remainder- 
man himself,  and  the  mere  fact  that  the  life 
tenant  may  have  supposed  that  he  had  tbe 
absolute  title  to  tbe  property  does  not  pre- 
vent tbe  application  of  the  rule.  Johnson 
V.  Stewart,  8  Ky.  Law  Rep.  857;  Nineteenth 
&  Jefferson  Street  Presbyterian  Church  t. 
Fithian,  29  S.  W.  143, 16  Ey.  Law  Rep.  681. 
It  foUows  that  a  contrary  ruling  by  tbe  chan- 
cellor is  erroneous. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


CHRISTIAN'S  ADM'X  ▼.  ENNIS. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1917.) 

1.  Depositions  «=>  17— Right  or  DiFBitnAHT 
TO  Takx  Plaintiff's  Deposition. 

Civ.  Code  Prac.  §  606,  subsec.  8,  providing 
that  a  party  may  be  examined  -as  on  cross-exam- 
ination by  the  adverse  party  either  oraUy  or  by 
deposition,  gives  to  a  party  the  unrestricted 
ri^t  to  take  the  deposition  of  the  adverse  party 
before  trial,  even  though  the  witness  does  vmt 
belong  to  the  class  named  in  section  654,  speci- 
fying cases  where  a  deposition  may  be  read  upon 
a  tnal. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  ij  U,  12;    Dec  Dig.  «=»17.] 

2.  Appeal  and  Ebbob  4=>236(1)— Objiotionb 
BEI.OW  —  Failubb  to  Bequest  Continu- 
ance. 

Refusal  of  defendant  to  give  his  deposition 
required  under  Civ.  Code  Prac  g  606,  subsec 
8,  as  to  examination  of  adverse  party  before 
trial,  was  not  ground  for  reversal,  where  plain- 
tiff went  into  trial  without  moviug  for  continu- 
ance to  take  the  deposition  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Apptel  and 
Error,  Cent.  Dig.  i  1384;  Dec  Dig.  «=9236(1).] 

3.  Masteb  and  Sbbvant  <3s>101,  102(8)— Safb 
Pulob  fob  Wobk— Duty  of  Master. 

The  duty  of  the  master  to  furnish  a  Teason- 
ably  safe  place  for  work  applies  only  to  the 
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tdace  whidi  the  servant  is  required  to  use  for 
the  purpose  of  performing  his  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  179;    Dec  Dig.  «=>101, 
102(8).] 
4.  Mabteb  and   Sebvant   <S=9233(2)  —  Sate 

PLACK  FOS  WOBK  —  CONTRIBUTOBT  NBGLI- 
GBNOE. 

Where  a  stonecutter  in  a  stoneyard  was 
provided  with  a  shed  for  stonecutting  and  bad 
no  duty  in  connection  with  a  derrick  in  the 
yard  or  near  thereto,  the  refusal  of  the  servant 
to  use  the  place  provided  and  his  voluntary  go- 
ing near  the  derrick  after  warning  precluded 
recovery  for  hia  death  from  the  fall  of  the  der- 
rick. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  702;  Dec.  Dig.  <8=» 
233(2).] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  J.  M.  Christian's  admlnlstra- 
trix  against  W.  T.  Ennis.  From  judgment 
for  defendant,  plaintiff  appeals.     A£Brmed. 

Procter  &  Gardner,  of  Bowling  Green, 
for  appellant  Bradbum  &  Basham,  of  Bowl- 
ing Green,  for  appellee. 

OliAX,  0.  J.  M.  Christian  was  killed  while 
In  the  employ  of  W.  T.  Ennis,  who  operated 
a  stoneyard  In  the  city  of  Bowling  Green. 
His  administratrix  brought  this  suit  to  re- 
cover damages  for  his  death.  From  a  Judg- 
ment based  on  a  directed  verdict  In  favor  of 
the  defendant,  plaintiff  appeals. 

1.  The  first  error  assigned  is  the  refusal  of 
the  defendant  to  give  his  deposition.  In  re- 
sponse to  a  notice  to  take  his  deposition,  the 
defendant  appeared  before  an  examiner  for 
Warren  county  and  refused  to  give  his  depo- 
sition, on  the  ground  that  he  lived  In  Bowling 
Green,  the  place  of  the  trial,  and  would  be 
present  and  testl^  at  the  trial  If  called  by 
plaintiff.  The  question  whether  defendant 
should  give  his  deposUlcA  was  certified  to 
the  trial  court  The  court  held  that  under 
the  facts  shown  the  defendant  could  not  be 
required  to  give  his  deposition.  Subsection 
8,  {  606,  of  the  Civil  Code  provides: 

"A  party  may  be  examined  as  if  under  croas- 
eauunination  at  the  instance  of  the  adverse 
party,  either  orally  or  by  deposition  as  any  oth- 
er witness;  but  this  party  calling  for  such  ex- 
aminaticm  ahall  not  be  concluded  thereby,  but 
may  rebut  It  by  counter  testimony." 

Section  654  of  the  Civil  Code  provides: 
"A  deposition  may  be  read  upon  the  trial  of 
an  issue  in  any  action,  if,  at  the  time  of  the 
trial,  the  witness  reside  twenty  miles  or  more 
from  the  place  where  the  court  sits  in  which 
the  action  is  pending;  or  be  absent  from  this 
state;  or  be  its  Governor,  secretary,  register, 
auditor  or  treasurer;  or  a  Judge  or  clerk  of  a 
court ;  or  a  pestmaster,  or  a  president,  cashier, 
teller  or  derk  of  a  bank ;  or  a  practicing  physi- 
cian, surgeon  or  lawyer;  or  a  keeper,  officer  or 
guard  of  the  penitentiary;  or  be  dead;  or  be 
of  unsound  mind,  having  been  of  sound  mind 
when  his  deposition  was  taken ;  or  be  prev^ited 
from  attending  the  trial  by  infirmity  or  impris- 
onment; or  be  in  the  miUtary  service  of  the 
United  States  or  of  this  state." 

[1]  It  l0  the  rule  In  this  state  that  subsec- 
tion 8,  I  606,  of  the  Civil  Code,  supra,  gives 


to  a  party  the  unrestricted  right  to  take  the 
deposition  of  the  adverse  party  before  trial, 
even  though  the  witness  does  not  belcmg  to 
the  class  named  In  section  654  of  the  Civil 
Code,  supra,  and  his  dcposlticm  may  not  be 
admissible  In  evidence.  Kentucky  Utilities 
Co.  V.  Mccarty's  Adm'r,  169  Ky.  38,  183  S. 
W.  237 ;  Owensboro  City  By.  Ga  v.  Bowland, 
152  Ky.  175,  153  S.  W.  206.  We  have  also 
held  that,  where  a  party  refuses  to  give  his 
deposition.  It  Is  error  to  refuse  a  continuance 
asked  for  by  the  other  party  In  ordei-  to  give 
him  an  importunity  to  take  the  deposition. 
Western  Union  Telegraph  Co.  v.  WllUams, 
129  Ky.  615,  112  S.  W.  651,  33  Ky.  Law  B^. 
1062,  19  L.  B.  A.  (N.  S.)  409.  In  tbls  case 
plaintiff  went  Into  trial  without  moving  for 
a  continuance  for  the  purpose  of  talcing  the 
deposition  of  the  defendant  .  Under  these 
clrcumstauces,  the  refusal  of  defendant  to 
give  his  deposition  Is  not  ground  for  reversal 
[2]  2.  It  Is  next  Insisted  that  the  court 
erred  In  awarding  the  defendant  a  peremp- 
tory Instruction.  It  appears  that  decedent 
was  a  stonecutter  of  several  years'  expe- 
rience, and  that  he  was  killed  by  being  struck 
by  the  mast  pole  of  a  derrick  which  was  being 
used  to  handle  stoiie.  There  was  some  evi- 
dence to  the  effect  that  the  guy  wires  sup- 
porting the  pole  were  defective,  and  that  the 
defendant  had  given  directions  not  to  oper- 
ate the  derrldc  because  It  was  In  a  dangerous 
condition.  In  addition  to  this  evidence.  Til- 
man  Preston,  who  was  the  only  eyewitness 
of  the  accident  and  who  was  Introduced  by 
the  plaintiff,  testified  In  substauce  as  fol- 
lows: He  and  the  decedent  were  engaged 
In  cutting  stone.  The  defendant  had  provid- 
ed them  with  a  shed  under  which  to  cat  the 
stone.  This  shed  was  about  60  feet  from  the 
derrick.  He  and  the  decedent  had  nothing 
to  do  with  the  handling  of  the  st(xie.  The 
stone  was  brought  to  them  on  a  tramway 
by  the  laborers.  The  defendants  was  not 
present  when  the  accident  occurred.  The 
decedent  and  witness  bad  moved  their  bank- 
ers out  from  under  the  shed  Into  the  open 
and  were  cutting  stone  there.  Decedent's 
banker  was  nearer  to  the  derrick  than  wit- 
ness'. Two  labcHrers  were  using  the  derridk 
for  the  purpose  of  loading  stone  into  a  wag- 
on. Witness  called  to  the  decedent  to  get  out 
of  the  way.  The  decedent  came  back,  and 
the  stone  swung  around  over  his  banker. 
After  the  stone  passed  decedent  started  back. 
Ther^pon  the  two  laborers  and  witness 
each  called  to  the  decedent  to  get  back.  In- 
stead of  d(dng  so  decedent  passed  by  his 
banker  towards  the  base  of  the  derrick.  The 
derrick  fell  and  decedent  was  struck  by  the 
mast  pole.  Had  decedent  remained  under 
the  shed,  or  at  the  place  where  he  first  went 
when  witness  called  to  him  to  get  bade,  de- 
cedent would  have  been  unharmed.  After 
describing  the  guy  wires,  witness  further 
stated  that  the  derrick  had  lifted  stone  four 
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times  the  welj^t  of  the  one  they  were  load- 
ing when  the  decedent  was  hart. 

PlalntUTs  case  Is  predicated  on  the  aa- 
anmptlon  that  the  dangerous  and  defeetlre 
e(xidltl<»  of  the  derrick  rendered  his  place  of 
work  unsafe,  and  that  his  duties  required 
htm  to  -wotk  In  the  vldnlty  of  the  derrick. 
The  evidence  utterly  falls  to  show  that  dece- 
dent had  any  du^  to  perform,  either  la 
connection  with  the  derrick  or  In  dose  prox- 
imity thereto.  On  the  contrary,  It  shows  that 
the  stone  was  brought  to  him  by  other  la- 
borens,  and  that  be  had  nothing  to  do  with 
the  handling;  of  the  derrick.  It  was  also 
shown  that  the  master  had  provided  him 
with  a  shed  under  which  to  work ;  that  this 
shed  was  60  feet  distant  from  the  derrick, 
and  had  had  decedent  remained  there  he 
would  not  have  been  Injured.  Notwithstand- 
ing this  fact,  he  not  only  left  the  shed  and 
used  a  more  dangerous  place  of  his  own  se- 
Iectl<m,  but.  In  the  face  of  a  warning  from 
those  present,  actually  started  towards  the 
base  of  the  derrl(&,  when  the  mast  pole  fell 
and  killed  hUn.  The  duty  of  the  master  to 
use  ordinary  care  to  furnish  a  reasonably 
safe  place  for  work  applies  only  to  the  place 
which  the  servant  Is  required  to  use  for  the 
purpose  of  performing  his  duty. 

[3, 4]  When,  as  In  this  case,  the  master 
has  performed  this  duty  and  the  servant  re- 
fuses to  use  the  place  so  provided,  and  vol- 
untarily uses  a  more  dangerous  place  of  his 
own  selection,  he  does  so  at  his  own  peril, 
and  the  master  Is  not  liable.  Broadway  Coal 
Mining  Company  v.  Bender,  119  S.  W.  198; 
L.,  H.  &  St.  L.  Ry.  Co.  V.  Wright,  170  Ky. 
230,  185  S.  W.  861. 

Judgment  affirmed. 


HABTUNO  V.  TEN  BROECK  TIRE  CO. 
(Court  of  Appeals  of  Kentucky.   Jan.  11, 1917.) 

1.  Master  and  Sebvant  ^=9266(5)— iRJtrBixs 
TO  Skbvant— Res  Ipsa  LoqxnTUB. 

While  the  doctrine  res  Ipaa  loquitur  applies 
to  masters  and  servants,  it  does  not  apply  with 
the  same  weight  as  in  other  cases,  since  the  mas- 
ter need  not  furnish  absolutely  safe  appliances 
with  which  to  work. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  881,  898,  955 ;  Dec.  Dig. 
«=»266(6).] 

2.  Mabxeb  and  Servant  «=»278(3>— Injvbibs 
TO  Sebvant— Res  Ipsa  Loqtjitub. 

When  the  servant  sues  for  injury  dne^o  de- 
fective appliances,  the  mere  breaking  of  the  tool 
does  not  of  itself  make  a  prima  fade  case,  but 
the  master  ma^t  have  known,  or  have  been  able, 
with  ordinary  care,  to  have  luiown  of  the  defect; 
the  inference  of  negligence  arising  from  sur^ 
rounding  drcnmstanoes,  and  not  the  occurrence. 
[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  {  958;  Dec.  Dig.  <S=9 
278(3).] 

8.  IdASTEB  AND  Sebvant  «=»278(5)— Injihues 
TO  Servant— Res  Ipsa  Loquitur. 
Where  the  injured  servant  was  in  charge  of 
a  machine  and  had  used  it  but  a  short  time  be- 
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fore  the  accident,  and  testified  that  he  knew, 
when  he  started  to  use  it,  that  It  was  all  right, 
and  there  was  no  defect  discoverable  by  the 
exercise  of  ordinary  care,  the  master  was  not 
liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  961;  Dec.  Dig.  «8=»278(5).J 

Appeal  from  Circuit  Court,  JeRerson  (boun- 
ty; Common  Pleas  Branch,  Fourth  Division. 

Action  by  Leonard  Hartung  against  the 
Ten  Broeck  Tyre  Company.  From  Judgment 
(«  directed  verdict  for  defendant,  plalntUC 
appeals.    Affirmed. 

D.  Moxley,  of  Louisville,  for  appellant. 
O'Neal  &  O'Neal  and  a  H.  Searcy,  aU  of 
LoulsvUle,  for  appellee. 

0LA7,  a  Plalntlfl,  Leonard  Hartung,  who 
was  injured  while  in  the  employ  of  the  Tea 
Broeck  Tyre  Company,  brought  this  suit 
against  the  company  to  recover  damages.. 
The  trial  court  directed  a  verdict  In  favor  of 
the  defeqdant,  and  plaintiff  appeals.  The 
only  question  Involved  Is  whether  there  was 
sufficient  evidence  of  negligence  to  take  the 
case  to  the  jury. 

The  accident  happened  under  the  follow- 
ing drcumstanoes:  Plalntlfl  had  been  In  de- 
fendant's employ  for  several  months.  For 
about  four  months  next  preceding  the  acci- 
dent he  had  been  working  on  a  vulcanizing 
machine,  with  Charles  A.  Campbell  as  his 
foreman  and  James  Brown  as  his  superin- 
tendent. The  vulcanlser  is  a  large  kettle  cov- 
ered by  a  cast-Iron  lid.  Two  men  were  re- 
quired to  open  the  vulcanlzer,  one  to  lift  the 
lid  In  frout,  and  the  other  to  press  down  the 
lever  attached  to  the  lid  In  the  rear.  This 
lever  extended  abont  three  feet  back  of  the 
vulcanlzer.  A  large  weight  was  attached  to 
the  end  of  the  lever  and  held  In  place  by 
means  of  a  set  screw.  On  the  occasion  of  the 
injury  Campbell  was  engaged  in  lifting  the 
lid,  while  plaintiff  was  engaged  in  pressing 
down  the  lever.  According  to  plaintiff's  evi- 
dence, he  caught  hold  of  the  weight  and 
pressed  on  it  until  It  reached  a  point  about 
four  Inches  from  the  floor.  Thereupon  the 
weight  came  off,  and  the  lever  flew  up  and 
struck  him  in  the  breast  and  Injured  him. 
Plaintiff  says  that  he  was  a  common  laborer, 
and  it  was  no  part  of  bis  duty  to' keep  the 
machine  In  order.  What  caused  the  weight 
to  come  off  he  did  not  know.  He  had  operat- 
ed the  lever  several  hundred  times  before 
that,  and  had  seen  nothing  the  matter  with 
It  Indeed,  he  had  operated  the  lever  about 
a  half  hour  before  the  accident,  and  at  tbat 
time  it  worked  all  right  W.  A.  Fegenbush, 
who  was  the  chief  engineer  of  the  company, 
explained  the  operation  of  the  vulcanlzer 
and  the  manner  in  which  the  weight  was  at- 
tached to  the  lever.  While  the  company  bad 
no  particular  system  of  Inspection  that  h* 
knew  of,  he  had  placed  the  set  screw  and  had 
examined  it  several  times  since  it  was  placed. 
It  was  the  operator's  duty  to  report  when 
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repairs  were  needed  and  witness  tben  made 
the  repairs.  Wben  tbe  accident  happened  the 
machine  was  a  little  over  six  months  old.  He 
had  frequently  passed  by  the  machine  and 
had  seen  nothing  the  matter  with  It  The 
set  screw  might  have  been  loosened  the  very 
time  plaintiff  was  operating  the  lever,  and 
the  fact  that  the  weight  remained  on  the  le- 
ver until  within  four  Inches  of  the  floor  show- 
ed that  the  set  screw  was  tight  and  was  hold- 
ing the  weight  thereon  up  to  that  time. 

[1]  While  It  is  the  rule  in  this  state  that 
that  the  doctrine  of  res  Ipsa  loquitur  applies 
to  a  case  of  master  and  servant,  it  does  not 
apply  with  the  same  fullness  and  weight  as 
in  cases  where  the  relation  of  master  and 
servant  does  not  exist  The  master  Is  not 
required  to  furnish  the  servant  absolutely 
safe  appliances  with  wblch  to  work.  He  dis- 
diarges  the  full  measure  of  his  duty  when  he 
exercises  ordinary  care  to  furnish  appliances 
which  are  reasonably  safe. 

W  When,  therefore,  the  servant  seeks  to 
recover  for  injury  growing  out  of  defective 
or  unsafe  appliances,  the  mere  fact  that  a 
piece  of  machinery  breaks  or  comes  apart 
is  not  of  itself  sufficient  to  make  out  a  prima 
fade  case  against  the  master.  It  must  fur- 
ther appear  that  the  master  knew  of  the 
defective  or  unsafe  condition  of  the  machin- 
ery, or  could  have  known  of  It  by  the  exercise 
of  ordinary  cara  Hence  it  Is  generally  held 
in  the  case  of  master  and  servant  that  the 
inference  of  negligence  Is  dedudble,  not  from 
the  mere  happening  of  the  accident,  but  from 
the  attending  circumstances.  If,  therefore, 
the  attending  circumstances  are  such  as  to 
abow  that  the  defective  or  unsafe  condition 
of  the  machinery  was  such  as  would  have 
been  revealed  by  a  reasonable  Inspection, 
proof  of  the  accident  and  of  such  drcnm- 
Btances  is  sufficient  to  take  the  case  to  the 
Jury.  LUe  v,  Louisville  Railway  Company, 
161  Ky.  347,  170  S.  W.  936,  Ann.  Cas.  1916B, 
750;  Thomas  v.  National  Concrete  Const 
Ca,  186  Ky.  612,  179  S.  W.  439;  B.  &  O.  R. 
B.  Co.  V,  Smith,  169  Ky.  693,  184  S.  W.  1108; 
Shinn  Glove  Company  v.  Sanders,  147  Ky. 
349,  144  S.  W.  11;  Huddleston's  Adm'r  v. 
Straight  Creek  Coal  &  Coke  Company,  138 
Ky.  506,  128  S.  W.  689. 

[3]  In  the  present  case  the  plaintiff  was 
himself  in  charge  of  the  vulcanlzer  by  which 
be  was  Injured.  He  himself  had  not  only 
operated  the  lever  several  hundred  times, 
but  had  operated  it  the  very  morning  of,  and 
a  short  time  before,  the  accident  He  ad- 
mits that  during  all  that  time  the  lever 
<q;)erated  all  right,  and  he  saw  nothing  wrong 
with  it  In  answer  to  the  question,  "And 
clear  up  to  the  moment  the  accident  occurred, 
as  yon  bore  down  on  this  weight,  you  noticed 
nothing  wrong  with  the  set  screw  or  ma- 
chine?" he  said,  "I  knew  there  was  nothing 
the  matter  with  it"  Not  only  so,  but  the 
uncontradicted  evidence  further  shows  that 


the  set  screw  may  have  become  loosened  by 
plalntUTs  bearing  down  on  the  wel^t  at 
the  vary  time  the  accident  oocnrred.  Hence 
we  have  a  case  where  the  attending  dr- 
cumstanoes  offered  in  evidence  not  only  fail 
to  show  such  a  defective  or  unsafe  condition 
of  the  machinery  as  would  have  been  reveal- 
ed by  proper  inspection,  but  tends  strongly 
to  establish  the  contrary.  In  our  opinion, 
there  was  not  suffldent  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  take 
the  case  to  the  jury. 
Judgment  affirmed. 


LAMPD  V.  OITT  OF  NEWPORT  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  11,  1917.) 

1.  Municipal  Cokpobations  ^=9162(6) — Or- 
FicEBS— Right  t«  Saxabt. 

Where  the  commissioner  of  a  dty  accepted 
the  office  of  city  engineer,  and  entered  upon  the 
discharge  of  its  dunes,  and  another  was  elected 
hli  successor  as  commissioner,  qualified  as  sacb, 
and  was  ready,  able,  and  willing  to  perform 
the  duties  of  the  office,  the  dty  enp^eer  was 
not  entitled  to  draw  salaty  as  commissioner. 

[Bid.  Note.— For  other  cases,  see  Mnnidpal 
CorporationB,  Cent  Dig.  {  364;  Dec.  Dig.  «=> 
162(5).] 

2.  iRjimcTioR  «=>88— BsBTRAiHiita  FATioan 

OT  SAI.ABT   BT  CiTT   OfFICIAUU 

Where  a  dty  commissioner  accepted  the 
office  of  dty  engineer,  and  another  was  elected 
his  successor  as  commission^,  and  qaalified  as 
sach,  the  latter  conld  restram  the  dty  officials 
from  paying  to  the  former  commissioner,  who 
vacated  his  office  by  accepting  that  of  engineer, 
the  salary  attached  to  the  office  of  commissioner. 
tBA.  Note. — For  other  cases.  Bee  Injunction, 
Cent  Dig.  t  160;   Dec.  Dig.  «=»88.] 

Petition  by  Fred  H.  J.  Lampe  against  the 
City  of  Newport  and  others.  On  motion  to 
dissolve  a  restraining  order.  Motion  over- 
ruled. 

George  Vdth  and  James  O.  Wright,  both 
of  Newport  for  plaintiff.  L.  J.  Crawford,  of 
Newport,  for  defendants. 

CARROLL^  J.  This  case  comes  before  me 
on  a  motion  to  dissolve  a  restraining  order 
issued  by  the  judge  of  the  Campbell  circuit 
court  on  a  petition  filed  in  that  court  by 
Lampe  against  the  dty  of  Newport,  Uving- 
ston  as  mayor,  McCrea,  Riesenberg,  and  Ebert. 
as  commissioners  of  the  dty,  and  Joseph  G. 
Hermann,  restraining  the  munldpal  authori- 
ties from  paying  to  Hermann  salary  as  com- 
missioner of  the  dty.  ^nie  only  record  before 
me  consists  of  the  petition,  and  a  general  de- 
murrer filed  by  the  defendants  that  does  not 
appear  to  have  been  disposed  o*  by  the  court 
and  the  restraining  order  granted  by  tlie 
court 

The  petition  charged,  in  substance,  that  at 
the  regular  election  held  in  November,  1915, 
the  defendant  Livingston  was  elected  to  the 
office  of  mayor  for  a  term  of  four  years  from 
and  after  the  first  Monday  lu  January,  1916, 
and    the    defendants    McCrea,    Riesenberg. 
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Oiert,  and  Hermann  were  elected  to  tbe  of- 
fices of  commissioner  of  said  city  for  a  term 
of  two  years  from  and  after  the  first  Monday 
in  January,  1916,  and  tbat  the  said  mayor 
and  commissioners  accepted  the  offices  to 
which  they  were  elected  and  entered  upon 
the  discharge  of  their  duties  thereof,  and 
that  all  of  them  except  Hermann  are  rlght- 
fnlly  holding  said  offices. 

It  further  charged  that  on  the  27th  of  Jan- 
nary,  1816,  there  was  a  vacancy  in  the  office 
of  engineer  of  the  dty  of  Bellevue,  Campbell 
county,  Ky.,  and  ui>on  that  day  the  board  of 
council  of  the  said  dty  by  an  election  then 
and  there  duly  held  elected  the  said  Her- 
mann to  fiU  said  vacancy  for  two  years  from 
and  after  said  date,  and  that  on  February  10. 
1916,  Hermann  accepted  the  office  of  engineer 
for  said  dty,  and  at  once  entered  upon  the 
discharge  of  the  duties  of  the  office,  and  has 
coDtinned  in  said  office  and  in  the  dis- 
charge of  the  duties  of  said  office  from 
said  date  continuously  to  the  present  time. 

It  was  further  averred  that  the  office  of 
commissioner  for  the  dty  of  Newport  and  the 
office  of  dty  engineer  for  the  dty  of  BeUe- 
vae  are  Incompatible  offices,  and  that  Her- 
mann, by  accepting  the  office  of  dty  engineer 
for  the  dty  of  Bellevue,  vacated  his  office  as 
commissioner  for  the  dty  of  NewiKtrt,  and 
that  from  and  after  February  10,  1916,  the 
4^ce  of  commissioner  for  tbe  city  of  New- 
port, theretofore  ^beld  by  Hermann,  had  been 
and  was  vacant' until  November  7,  1916,  at 
which  time,  as  averred,  Lampe  was  duly  and 
regnlarly  elected  to  the  office  of  commission- 
er of  said  dty  for  the  term  ending  January 
8,  1918,  in  tbe  place  of  Hermann,  and  that 
on  the  11th  day  of  November,  1916,  he  quail- 
fled  as  sudi  commissioner  in  the  manner  re- 
quired by  law. 

It  was  further  averred  tbat  on  November 
14,  1916,  Lampe  demanded  of  Hermann  the 
possession  of  the  office,  but  that  Hermann 
wrongrfully  ref  naed  to  admit  him  to  the  pos- 
session of  the  office,  and  himself  remained 
in  the  possession  thereof. 

It  Is  also  alleged  that  Hermann,  after  the 
election  and  quallflcation  of  Lampe,  was 
usurping  the  office  of  commissioner  to  which 
Lampe  was  entitled,  and  that  Hermann  was 
claiming  and  receiving  from  the  dty  of  New- 
port the  salary  attached  to  the  office  without 
having  any  right  thereto,  as  the  same  was 
due  and  payable  to  Lampe;  that  since  No- 
vember 7, 1916,  Hermann  has  received  of  said 
salary,  which  is  $3,000  a  year,  $191.67,  and, 
unless  enjoined  and  restrained,  he  wlU  claim, 
take,  and  recdve  from  the  city  the  entire 
salary  accruing  during  the  pendency  of  this 
actiMi  and  np  until  the  8tb  day  of  January, 
1918. 

After  charging  that  Hermann  was  Insol- 
vent, the  prayer  of  the  petition  was  for  a 
judgment  against  Hermann  for  $191.07,  and 
that  the  defendants,  the  city  of  Newport,  the 
mayor,  Livingston,  and  the  commissioners, 


McCrea,  Siesenberg  and  Bbert,  be  enjoined 
and  resisralned  from  paying  to  Hermann  any 
money  for  or  on  account  of  salary  or  for 
services  which  Hermann  may  dalm  to  have 
rendered  the  dty  as  Its  commissioner  after 
November  7,  1916.  After  this,  on  motion  of 
the  plalntur,  so  much  of  the  action  as  sought 
a  personal  Judgment  against  Hermann  for 
$191.67  was  discontinued,  so  that  the  only 
question  is.  Did  tbe  court  commit  error  In 
restraining  the  dty,  the  mayor,  and  the  com- 
missioners from  paying  to  Hermann  any 
money  or  salary  for  or  on  account  of  services 
which  he  may  claim  to  have  rendered  the 
dty  as  one  of  its  commissioners,  accruing 
after  November  7,  10167 

[1]  It  is  the  contention  of  counsel  for  Her- 
mann that,  pending  a  contest  over  an  office, 
tbe  person  who  is  In  possession  of  the  office 
and  performing  tbe  duties  thereof  is  entitled 
to  the  salary  attached  to  the  office,  although 
it  may  finally  be  determined  in  tbe  contest 
proceeding  that  he  was  not  entitled  to  the 
office  or  to  the  salary  belonging  thereto. 
Whether  this  is  so  or  not,  I  could  not  detei> 
mine  without  going  out  of  the  record  before 
me.  True  it  was  said  on  argument  that  there 
was  a  contest  pending  for  this  office  between 
Lampe  and  Hermann,  but  there  is  nothing  in 
the  record  before  me  indicating  that  there  Is 
such  a  contest  The  only  matter  I  am  called 
On  to  decide  la  whether  a  munldpal  officer 
who  has  been  legally  elected  to  an  office  and 
has  executed  bond  and  taken  the  oath  of 
office  required  by  law,  and  who  is  able,  ready, 
and  willing  to  discharge  the  duties  of  the 
office,  can  enjoin  the  munldpal  authorities 
from  paying  the  salary  to  which  he  is  en- 
titled to  some  person  who  has  without  right 
or  authority,  taken  possession  of  the  office, 
and  to  whom  tbe  munldpal  authorities,  with- 
out right  or  authority,  are  paying  tbe  salary 
of  the  office.  This  is  the  case  I  have.  On  the 
record  before  me,  Hermann  having  vacated 
his  office,  as  was  held  in  Commonwealth  v. 
Livingston,  171  Ky.  52,  186  B.  W.  916,  and 
Lampe  having  been  elected  as  his  successor 
and  qualified  as  such,  and  bdng  ready,  able, 
and  willing  to  perform  the  duties  of  the  of- 
fice, Hermann  is  no  more  entitled  to  draw 
the  salary  than  any  stranger  would  be,  and 
the  city  authorities  have  no  right  to  pay  to 
him  any  part  of  the  salary  attached  to  the 
office. 

Counsel  for  Lampe  call  my  attention  to  the 
cases  of  Qorley  v.  City  of  Louisville,  104  Ky. 
372,  47  S.  W.  263,  20  BCy.  Law  Rep.  602, 
Nail  V.  Coulter.  117  Ky.  747,  78  S.  W,  1110, 
25  Ky.  Law  Rep.  1891,  4  Ann.  Cas.  671,  Brad- 
ley V.  City  of  Georgetown,  118  Ky.  735,  82 
S.  W.  303,  26  Ky.  Law  Rep.  614,  Dolan  v. 
City  of  Louisville,  142  Ky.  818, 135  S.  W.  272, 
and  Kammerer  v.  City  of  LoulsviUe,  142  Ky. 
848,  135  S.  W.  411,  in  which  it  was.  in  ^ect, 
held  that  where  municipal  or  other  aifthority 
was  paid  to  a  de  facto  officer,  who  was  pei^ 
forming  the  duties  of  the  office,  the  salary 
to  which  the  de  Jure  officer  was  entitled,  titm 
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de  Jure  officer  cannot,  when  his  title  to  the 
office  has  been  determined,  recover  from  the 
municipality  or  state,  as  the  case  may  be,  the 
salary  that  was  paid  to  the  de  facto  officer 
while  he  was  discharging  the  duties  of  the 
office.  But  I  thiak  those  cases  are  not  appli- 
cable to  the  question  before  me.  They  pro- 
ceed upon  the  theory  that  it  is  Important  that 
a  public  office  be  filled  so  that  at  all  times 
persons  may  be  found  ready  and  competent 
to  exercise  the  official  powers  and  duties,  and 
that  if  the  disbursing  officers  could  not  pay 
the  salary  to  the  de  facto  officer  in  possession 
of  the  office,  performing  his  duties,  altitioogh 
it  might  be  subsequently  determined  that  he 
was  not  entitled  to  the  office,  it  would  work 
great  embarrassment  and  confusion  in  the 
conduct  of  public  affairs.  These  cases  fur- 
ther hold  that  the  remedy  of  the  de  Jure  of- 
ficer in  such  a  case  is  to  proceed  against  the 
Intruder  for  the  recovery  from  him  of  his 
salary,  when  his  right  to  the  office  Is  estab- 
lished. In  all  of  these  cases  the  suit  was  by 
.the  de  jure  officer  to  recover  his  salary  that 
had  theretofore  been  paid  by  the  municipal 
«uthorfties  to  the  de  facto  officer;  but  here 
Lampe  is  not  seeking  to  recover  from  the  dty 
a.  salary  that  has  been  paid  to  a  de  facto  of- 
ficer, but  only  to  enjoin  the  city  from  paying 
the  salary  to  a  person  who  is  usurping  the 
office.  If  the  city  is  enjoined  from  paying 
to  this  usurper  the  salary  of  the  office,  it 
will  not  cause  any  confusion  or  embarrass- 
ment in  the  administration  of  the  affairs  of 
the  office,  because  under  the  averments  of 
the  petition  Lampe  has,  at  all  times  since  his 
election  and  qualification,  been  ready  to  dis- 
charge the  duties  of  the  office.  It  would  be  a 
most  extraordinary  state  of  affairs  if  under 
such  circumstances  as  appear  in  the  record 
Lampe  could  not  only  be  kept  out  of  Ills  of- 
fice, but  defeated  In  his  right  to  the  salary 
by  the  acts  of  an  Insolvent  usurper. 

Whether  a  person  who  was,  in  truth,  en- 
titled to  an  office,  although  kept  out  of  the 
possession  of  it  by  a  contest  suit,  pending 
which  a  de  facto  officer  was  discharging  the 
duties  of  the  office,  could,  pending  the  con- 
test, retrain  the  payment  of  the  salary  to 
the  de  facto  officer  is  a  question  not  before 
me  in  this  case,  and  one  that  I  do  not  decide^ 

Illustrative  cases,  but  not  particularly  per- 
tinent here,  on  the  queertion  of  the  right  of  a 
de  facto  officer  to  the  salary  attached  to  the 
office,  and  the  right  of  a  de  jure  officer  tn  re- 
spect thereto,  are:  Eubank  v.  Montgomery 
County,  127  Ky.  261,  105  S.  W.  418,  32  Ky. 
Law  Rep.  01,  128  Am.  St  Rep.  340,  16  Ann. 
Cas.  483;  Steams  v.  Sims,  24  Okl.  623,  104 
Pac.  44,  24  Ia  R.  A.  (N.  S.)  475;  Commis- 
sioners of  El  Paso  County  v.  Robde,  41  Cola 
258,  85  Pac.  551,  16  L.  R  A,  (N.  S.)  794,  124 
Am.  St.  Rep.  134;  Peterson  v.  Benson,  38 
Utah,  286,  112  Fac.  801,  32  L.  B.  A.  (N.  S.) 
949,  Ann.  Cas.  1913B,  640;  State  v.  Carr,  129 
Ind.  44,  28  N.  B.  88,  13  I*  R.  A.  177,  28  Am. 


St  Rep.  163;  and  State  t.  Mllne,  36  Utit. 
301,  64  N.  W.  521,  19  li.  B.  A.  689,  88  Am. 
St  Rep.  724. 

[2]  The  motion  to  dissolve  the  injmtctloa 
is  overmled. 

CHIEF  JUSTICE  SETTLB  and  Judges 
THOSIAS  and  CLARKE  heard  this  matter 
with  me,  and  concur  in  the  order  made. 


SOMERSET  STAVE  &  LUMBER  CX).  v. 
BROWN. 

(Court  of  Appeals  of  Kentucky.    Jan.  12,  1917.) 

1.  jT7Dai£ENT  «=>5  —  JUDOMXifT  NOT  DeCID- 

iNa  Isstns. 
Judgment  in  a   suit  involving  mutual  ac- 
counts, which  decided  neither  the  case  presented 
by  the  petition  nor  the  case  shown  by  the  coun- 
terclaim, was  prima  facie  erroneona. 

[Ed. '  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  «=»5w] 

2.  OoBPOBATioNB  «=»143— Ghanoe  nt  Ownkb- 
SHIP  OF  Stock— Effect. 

The  fact  that  the  ownership  of  a  corporation's 
stock  changed  did  not  aSect  its  corporate  exist- 
ence or  its  rights  under  a  contract 

[Ed.  Note. — Fbr  other  cases,  see  Corporations, 
Cent  Dig.  {§  629,  632,  534,  636;  Dec.  Dig.  «=> 
143.] 

3.  Account,  Action  oh  «s»7  —  Ombb  Item  — 

BUBDEN    OF  PBOOF. 

In  a  suit  for  a  balance  due,  involving  mu- 
tual accounts,  plaintiffs  having  advanced  money 
to  defendant  to  enable  him  to  manufacture  bar- 
rel staves  for  plaintilfa,  the  burden  was  on 
plaintiffs  to  establish  a  cash  item  chsltged 
against  defendant. 

[£id.  Note. — For  other  cases,  see  Account  Ac- 
tion on,  Cent  Dig.  {{  13-17;   Dec.  Dig.  «=»7.] 

4.  CONTKACTB    ®ts»322(l)    —  PeRFOBUARCK   BT 

Defendant— BuBDEN  of  Pboof. 
In  an  action  to  recover  a  balance  due  against 
defendant  to  whom  plaintiffs  advanced  money  to 
enable  him  to  manufacture  barrel  staves  for 
them,  defendant  claiming  that  he  furnished  mote 
staves  than  he  was  credited  with,  the  harden 
was  upon  him  to  sustain  his  claim  that  plaintiffs 
received  a  number  of  staves  in  dispute,  or  that 
they  were  merchantable  staves  called  for  by  the 
contract,  and  such  as  plaintifla  were  required  to 
accept 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  S§  1306,  1465,  1754,  1772;  Dec  Dig. 
€=»322(1).] 

Appeal  from  Circuit  Court  Harlan  County. 

Action  by  the  Somerset  Stave  &  Lumber 
Company  and  others  against  H.  O.  Brown, 
transferred  on  defendant's  motion  to  the 
equity  docket  From  a  Judgment  dismissing 
the  petition  and  defendant's  counterclaim, 
and  giving  defendant  judgment  for  his  costs, 
plaintiff  named  appeals.  Judgment  reversed, 
with  instructions  to  enter  Judgment  as  In- 
dicated. 

J.  S.  Forester,  of  Harlan,  for  appellant 
Clay  &  Carter,  of  Harlan,  for  appellee. 

MILLER,  J.  By  a  written  contract  dated 

September    21,  1912,    the    appeUee,    H.    C 

Brown,   agreed  to  manufacture  into  sawed 

whisky  and  oil  staves  for  the  appellant  the 


CssFor  otber  eases  see  same  topic  and  KBT-NUUBBR  in  all  Key-Numbered  Digests  and  Indoxea 


KJJ 


SOMERSET  STAVE  A  LUMBER  CO.  t.  BROWN 


681 


Somerset  Stave  &  Idimber  Company,  a  cei> 
tain  boundary  of  white  oak  timber  in  Bell 
county,  Ky.,  about  nine  miles  from  Mlraiie. 
Tbe  contract  fartber  provided  that  the  Som- 
erset Stave  &  Lumber  Company  was  to  fur^ 
nlsh  Brown  a  stave  saw  rig  complete  at  Mir- 
acle for  the  purpose  of  sawing  the  staves; 
Brown  to  furnish  his  own  power  and  set  up 
and  operate  the  mill  at  bis  own  expense.  The 
contract  further  provided  that  the  Somerset 
Stave  &  Lumber  CkHnpany  should  advance 
Brown  suffldent  money  to  enable  him  to  set 
up  and  operate  the  mill  and  deliver  the 
staves  to  the  railroad  at  Miracle,  and  was  to 
pay  Brown  $67.60  per  thousand  for  the  prime 
whisky  staves  of  certain  specified  sizes.  All 
the  second  class  and  oil  staves  manufactured 
from  said  timber  were  to  be  sold  at  the  best 
advantage  to  both  parties,  and  the  amount 
realized  from  such  sale  to  be  credited  to 
Brown's  account. 

The  Somerset  Stare  &  Lumber  Company 
furnished  the  stave  rig  complete  at  Miracle, 
as  contemplated  by  the  contract  Shortly 
after  the  contract  was  made  J.  S.  Cooper  and 
C.  L.  Tarter,  the  stockholders  of  the  Somer- 
set Stave  &  Lumber  Company  organized  a 
partnership  business  imder  the  trade-.'iame  of 
the  Crescent  Stave  Company,  which  bought 
the  stock  and  property  of  the  Somerset  Stave 
&  Lumber  Company,  Including  its  rights  un- 
der the  contract  with  Brown. 

On  March  24,  1814,  the  Somerset  Stare  & 
Lumber  Comimny,  the  Crescent  Stare  Com- 
pany, and  J.  S.  Cooper  and  C.  L.  Tarter  filed 
their  petition,  alleging  that  they  had  furnish- 
ed to  Brown,  and  upon  his  order  and  request, 
pursuant  to  said  contract,  cash  amounting  to 
$3,092.24,  and  had  received  from  the  sale  of 
82,509  stares  furnished  to  them  by  Brown 
the  sum  of  $2,464.77,  leaving  a  balance  of 
$627.47  due  the  plalntlfTs. 

By  his  answer  and  counterclaim  Brown  ad- 
mitted he  had  received  in  cash  $3,049,  and  by 
way  of  counterclaim  he  claimed:  (1)  That  he 
had  delivered  105,605  whisky  staves  of  the 
value  of  f3,153.16;  (2)  that  he  had  delivered 
1,159  No.  1  (ertra)  stares  at  $49.50  per  thou- 
sand, aggregating  $57.37 ;  (3)  that  he  had  de- 
livered 2,192  (extra)  oil  staves  at  $17  per 
thousand,  aggregating  $37.26;  (4)  that  he  had 
worked  four  days  for  the  plaintiffs  at  $3  per 
day,  aggregating  $12;  and  (5)  that  he  had 
furnished  plaintiffs  with  bolts  of  the  cash 
value  of  $5 — making  a  total  claimed  credit 
of  $3,264.79,  and  leaving  a  balance  of  $216.70 
due  him  on  bis  counterclaim. 

Upon  the  motion  of  the  defendant  the  ac- 
tion was  transferred  to  the  equity  docket. 
Fourteen  depositions  were  taken,  containing 
29  exhibits,  made  up  principally  of  accounts 
of  sales  of  lumber  and  bills  paid  by  one  or 
other  of  the  parties. 

It  will  thus  be  seen  that  the  plalntlfTs  sued 
for  a  balance  of  $627.47,  while  the  defendant 
counterclaimed  for  a  balance  due  him  of 
$215.79. 


[1]  When  the  case  came  on  for  bearing, 
the  court  entered  a  Judgment  reciting  that, 
as  neither  the  plaintiffs  nor  the  defendant 
had  shown  themselves  entitled  to  the  relief 
sought,  it  dismissed  the  petition  and  the 
counterclaim,  and  gave  Brown  Judgment  for 
his  costs.  From  that  Judgment  the  plain- 
tiffs prosecute  this  appeal.  The  Judgment  is 
prima  facie  erroneous,  since  it  decided  nei- 
ther the  case  presented  by  the  petition  nor 
the  case  shown  by  the  counterclaim. 

1.  By  an  amended  answer  Brown  alleged 
that  Cooper  and  Tarter  had  jperformed  the 
acts  stated  in  the  petition  as  partners  under 
the  name  and  style  of  the  Crescent  Stare 
Company,  without  having  filed  in  the  office  of 
the  county  court  clerk  of  Bell  county,  or  any 
other  county,  a  certificate  or  writing  setting 
forth  the  name  imder  which  said  business 
was  conducted  or  transacted,  accompanied  by 
the  true  or  real  names  of  the  partners  Cooper 
and  Tarter,  as  is  required  by  section  199b 
of  the  Kentucky  Statutes;  and  he  relied 
upon  that  failure  as  a  bar  to  their  right  to 
maintain  this  action  in  the  name  of  the  Ores- 
cent Stave  Company. 

The  reply  to  the  amended  answer  travers- 
ed the  material  allegations  of  that  pleading, 
and  admitted  that  about  February  19,  1913, 
Cooper  and  Tarter  bought  all  the  stock  of  the 
Somerset  Stare  &  Lumber  Company,  and  al- 
leged that  they  bad  carried  out  the  contract 
in  the  name  of  said  corporation. 

The  reply  fiu:ther  alleged  that  the  partner- 
ship firm  known  as  the  Crescent  Stare  Com- 
pany had  been  organized  by  Cooper  and  Tar- 
ter on  February  19,  1913,  for  the  purpose  of 
carrying  on  business  in  Pulaski,  Perry,  Har- 
lan and  other  counties,  with  its  prlnclpaT 
place  of  business  at  Harlan,  In  Harlan  coun- 
ty, Ky.,  and  that  on  said  day  they  had  made 
out  the  certificate  required  by  section  199b  of 
the  Kentucky  Statutes,  and  had  executed  and 
dellrered  the  same  to  the  county  clerk  of  Har- 
lan county,  who  bad  duly  filed  it  In  his  of- 
fice on  that  day.  And  the  reply  further  al- 
leged that  the  contract  was  carried  out  by 
the  plaintiffs  In  every  respect  in  the  name  of 
the  Somerset  Stave  &  Lumber  Company, 
which  was  In  actlre  existence  at  all  times 
from  the  date  of  said  contract  until  after  the 
transactions  with  the  defendant.  Brown,  were 
closed  in  1913.  The  rejoinder  trarersed  the 
reply. 

Appellee  relies  upon  Hunter  r.  Big  Four 
Auto  Co.,  162  Ky.  778, 173  S.  W.  120.  L.  R.  A. 
1915D,  987,  as  authority  for  his  position  that 
the  Crescent  Stave  Company  cannot  main- 
tain this  suit.  The  statute  has,  however,  no 
application  to  this  case.  The  contract  was 
made  on  September  21,  1912,  and  this  action 
was  brought  Jointly  in  the  name  of  the  Som- 
erset Stave  &  Lumber  Company,  the  Crescent 
Stave  Company,  and  J.  S.  Cooper  and  C.  L.. 
Tarter,  as  plaintiffs. 

[2]  The  proof  shows  that  the  Somerset 
Stave  &  Lumber  Company  remained  in  exist- 
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ence  throughout  the  period  covered  by  the 
execution  of  this  contract,  and  that  the  con- 
tract was  made  and  executed  by  It  The  fact 
that  the  ownership  of  Its  stock  changed  did 
not  affect  Its  corporate  existence  or  its  rights 
under  the  contract  The  plea  was  properly 
disregarded. 

2.  Upon  the  merits,  the  appellant  states  Its 
account  against  Brown  as  follows: 

To  cash  furnished $3,092.24 

Credited  by  proceeds  of  7  carloads  ag- 
gregating  82,509    staTes 2,464.77 


Balance  claimed  by  appellant $  627.47 

Brown,  howevor,  states  the  account  as  fol- 
lows: 

To  cash  receiTed  $3,049.00 

(1)  By  108,605  Btaves  as  per 
contract    $3,163.16 

(2)  By   1,159  other   No.   1 

staves   67.37 

(S)    By   2,    192   other    oU 

staves   37.26 

(^    "   4  days  labor  ($3.00)  12.00 

(S)     "    bolts  furnished  ...  6.00     8,264.70 


Balance      claimed      by 
Brown   


$   216.79 


The  disputed  items  are  as  follows: 

A.  Overcharges  of  cash. 

B.  Number  of  staves:    82,509  or  105,605? 

O.  Second    and    third    items    of   counterclaim, 

$94.63. 
D.  The    fourth    and    fifth    items,    aggregating 

$17.00. 

Of  these  in  their  order. 

A.  The  first  alleged  overcharge  in  cash 
relates  to  $59.66  paid  by  appellants  to  Nunely, 
Brown's  lawyer.  While  the  payment  is  not 
disputed.  Brown  insists  he  owed  Nunely  only 
$39.70,  and  the  excess  of  $19.95  was  unwar- 
ranted and  is  not  a  proper  charge  against 
him.  Appellants  concede  that  a  part  of  this 
$19.95  was  expended  by  Nunely  on  a  trip  un- 
dertaken, In  part  at  least  upon  their  busi- 
ness. In  the  absence  of  any  proof  as  to  what 
part  was  so  expended,  and  in  view  of  Brown's 
explicit  account  showing  his  indebtedness  to 
Nunely,  and  his  seven  payments  thereon,  this 
claim  by  Brown  will  be  sustained. 

The  second  item,  $13.30,  was  paid  by  ap- 
pellants for  a  covering  for  their  sawmill,  and 
is  conceded  in  the  brief  to  be  an  improper 
charge  against  Bmwn. 

The  same  ruling  is  made  as  to  the  third 
item  of  76  cents. 

[S]  The  fourth  item  of  $9.24  cash  charged 
against  Brown  Is  not  sustained  by  the  proof. 
Cain  says  this  money  was  furnished  to 
Brown,  and  Brown  denies  it  The  burden 
being  upon  the  plaintiffs  to  establish  the 
charge.  It  must  be  denied  under  the  proof. 

Under  this  head  Brown  is  given  an  aggre- 
gate 'credit  of  $43.24. 

B.  The  question  as  to  the  number  of  staves 
delivered  by  Brown  is  more  difficult  of  solu- 
tion. Under  the  contract  appellants  bought 
the  first-class  staves,  but  all  other  staves 
were  to  be  sold  and  credited  to  Brown's  ac- 
count   The  appellants  bought  and  paid  for 


three  carloads  of  No.  1  staves,  and  Brown 
loaded  and  shipped  four  carloads  of  second- 
class  staves  which  were  sold  in  Chicago,  New 
York,  and  CincinnatL  There  is  ho  claim  that 
the  purchase  price  of  these  four  carloads 
was  not  credited  In  full  to  Brown's  account; 
that  is  shown  and  conceded. 

The  difference  arises  over  22,996  staves 
which  Brown  insists  he  delivered  at  Miracle 
In  excess  of  the  quantity  credited  by  appd- 
lants.  While  Brown's  statement  of  the  num- 
ber of  staves  delivered  at  Mlrade  la.  In  the 
main,  sustained  by  the  tetUmony  of  his 
brother,  both  statements  are,  in  a  measure, 
based  upon  estimates.  The  culls  were  ar- 
bitrarily estimated  at  4,000.  But  If  It  should 
be  conceded  that  Brown's  gross  estimate  of 
109,505  staves,  less  4,000  culls,  1b  the  correct 
number  of  staves  delivered  by  him  at  Miracle, 
there  is  no  proof  that  any  portion  of  these 
disputed  22,996  staves  were  merchantable, 
or  that  they  were  received  or  sold  by  appel- 
lants. On  the  contrary,  the  proof  shows 
they  received  only  the  staves  for  which  they 
have  given  Brown  credit  Davis,  a  witness 
for  Brown,  testified  that  there  were  16,000 
culls  still  remaining  on  the  mlllyard  at  tlie 
time  he  testified. 

[4]  In  short  the  boiden  Is  upon  Brown  to 
sustain  his  claim  that  appellants  received 
these  22,996  disputed  staves,  or  that  they 
were  merchantable  staves  called  for  by  the 
contract  and  such  as  appellants  were  re- 
quired to  accept  But  this  he  has  wholly 
failed  ,to  show.  Moreover,  since  all  second- 
class  staves  were  to  be  sold  and  credited  to 
Brown's  account  it  was  his  duty,  equally 
with  appellants,  to  see  that  they  were  8<^d 
to  the  best  advantage.  The  contract  did 
not  require  the  appellants  to  sell  these  sec- 
ond-class staves;  and  Brown  fulfilled  his 
own  obligation  in  that  respect  by  loading 
and  shipping  three  of  the  four  carloads  of 
second-class  staves  above  referred  ta 

For  failure  to  sustain  his  claim  by  proof. 
Brown  will  not  be  allowed  any  credit  up<Hi 
this  item. 

O.  The  second  and  third  items,  aggregat- 
ing $94.63,  are  claimed  as  credits  by  Brown 
for  extra  staves  sold  by  him  to  appellants, 
and  not  Included  in  the  credit  of  82,609 
staves.  The  proof,  however,  clearly  shows 
that  these  staves  had  been  sold  by  the  Wil- 
sons and  Miracle  to  Brown,  but  that  upon 
Brown's  refusal  or  failure  to  take  them  they 
were  sold  to  the  appellants,  and  that  they 
have  paid  the  Wilsons  and  Miracle  for  them. 
Brown  therefore  is  not  entitled  to  any  credit 
upon  these  items  of  his  counterclaim. 

D.  The  fourth  and  fifth  items,  aggregat- 
ing $17,  are  conceded  by  appellants,  and  will 
be  allowed. 

The  appellee  will  therefore  be  allowed  the 
following  credits  upon  his  counterclaim: 

A.  Cash  overcharges $43.24 

D.  Items  4  and  5,  supra 17.00 


Total 
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DedvcUng  this  mun  of  $60.24  from  $627.47, 
there  remains  $567.23,  for  wblch  appellants 
may  have  Judgment 

Judgment  reversed,  with  Instructions  to 
entw  a  Judgment  as  above  indicated. 


BUBNS  y.  BURNS. 
(Court  of  Appeals  of  Eentucky.    Jan.  9, 1917.) 

1.  DivoBOK  «=>27(1)  —  Cbuextt— What  Con.- 

STTTDTEB. 

There  la  no  settled  ml*  as  to  what  is  nec> 
688817  to  show  behavior  of  snch  a  cruel  and 
inhuman  natore  as  to  indicate  a  husband's  set- 
tled aversion  toward  his  wife,  except  that  his 
behavior  need  not  be  brutal  or  violent. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {i  62,  76,  81,  82;  Dec  Dig-  «=> 
27(1).] 

2.  DivoBOx  «=>286— Appbal— JintiSDiCTioir. 

The  Supreme  Court  has  no  aatbority  to 
disturb  a  judgment  for  divorce  granted  by  the 
trial  court,  and,  on  appeal,  can  only  determine 
whether  the  court,  under  the  proof,  properly 
adjudged  alimony  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  St  769,  770;   Dec.  Dig.  «=928&] 

5.  DrvoBCB    «=286—AppbaI/— Alimony— Re- 

Under  Ky.  St  ||  2121,  authorizing  the  court 
to  render  a -divorce  from  bed  and  board,  not 
only  for  the  stetutory  causes  of  divorce,  but 
for  such  other  cause  as  in  its  discretion  it  mav 
deem  snffident  and  where  the  evidence  is  such 
as  would  have  jastified  a  decree  a  mensa,  the 
fScts  may  be  looked  Into  upon  Qie  question  of 
the  allowance  of  alimony. 

[ISd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  U  769,  770;  Dec  Dig.  «=»286.1 

4  DIVOBCT  «=938  —  Obottnds  —  Statotb  — 

Under  Ey.  St  S  2121,  authorizing  the  court 
to  render  a  divorce  from  bed  and  board  for  the 
Btatntory  canses  of  divorce  and  also  "for  such 
other  cause  as  the  court  in  its  discretion,  may 
deem  sufficient,"  the  "other  cause"  is  one  which 
in  severity  rises  above  the  ordinary,  common, 
and  trivial  disputes  and  differences  occurring 
between  husband  and  wife,  and  falls  below  con- 
duct such  as  to  furnish  cause  for  an  absolute 
divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  139;   Dec  Dig.  «ss»88. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Other.] 

6.  DivoaoB     «=9l24  —  Qbounub  —  "Othxb 
Cattss" — Stjfficienct  or  Evidenck. 

Evidence  in  a  suit  for  absolute  divorce 
Iteld  to  show  the  existence  of  a  cause  other  than 
the  statutory  grounds  for  divorce,  authorizing 
Oie  court  in  its  discretion  to  grant  alimony  to 
plaintiff  upon  an  absolute  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  892-398,  460,  4S5,  456;  Dec 
Dig.  «s>124.] 

ft.   DiVOBCa  «=9240(2>— AUICONT— AvouiTT. 

In  a  wife's  suit  for  absolute  divorce  and  for 
alimony,  where  it  appeared  that  the  husband 
and  wife  at  their  marriage  possessed  property 
valued  at  over  $3,600  to  $4,000  and  that  during 
their  married  life  it  had  increased  to  $16,000 
above  all  Indebtedness,  a  great  bulk  of  which 
was  either  in  cash  or  notes  to  which  increase 
the  wife  had  greatly  contributed,  she  was  enti- 
tled to  alimony  In  the  sum  of  $4,000;  the 
amount  of  slimony  not  being  limited  except 
by  the  court's  sound  discretion  and  by  exact 


Jnstice  and  equity  between  the  parties  under 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  St  676,  680;   Dec  Dig.  <&=>240(2).] 

7.  DivoBCE  ^s=>262  —  Pbbsonal  Pbopebtt  — 

DiSTHIBUTION. 

In  8n:h  suit  an  organ,  a  sewing  machine, 
a  number  of  rugs,  and  other  household  furni- 
ture purchased  by  the  wife  out  of  her  own 
means  should  be  adjudged  to  her. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Sf  713-715;   Dec  Dig.  <g=»252.] 

8.  Divorce  €=>227(1)  —  Au-owances— Coun- 
BEX.  Fee. 

In  a  wife's  suit  for  absolute  divorce  end 
for  alimony  and  to  recover  certain  personsi 
property,  etc.,  not  presenting  any  difficult  legal 
question  nor  requiring  an  unreasonable  time  in 
taking  the  proof,  the  allowance  of  an  attorney's 
fee  of  $300  to  the  wife  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  653;  Dec  Dig.  <Ss>227(l).l 

Appeal  from  Circuit  Court,  Robertson 
County. 

Suit  by  Iva  D.  Boms  against  J.  S.  Bums 
for  an  absolute  divorce  and  for  alimony,  and 
for  an  amonnt  alleged  to  be  due  her  under  i 
written  contract  entered  Into  between  them, 
and  to  recover  certain  articles  of  personal 
property.  Judgment  for  plaintiff,  granting 
an  absolute  divorce  and  awarding  her  alimo- 
ny and  certain  property,  and  dismissing  the 
petition  as  to  all  other  relief  prayed  for,  and 
defendant  appeals,  and  plaintiff  cro8s-ai>- 
peals.  Affirmed  upon  the  appeal,  and  re- 
versed upon  the  cross-appeal  with  directions 
to  modify  the  judgment 

R.  L.  Nortblngton,  of  Mt  Olivet,  Jno.  P. 
McCartney,  of  Flemlngsburg,  Robort  Buck- 
ler, of  Mt  Olivet,  and  Worthlngton,  Cochran 
Ik  Browning,  of  Maysville,  tor  appellant 
M.  O.  Swlnford,  of  Cynthlana,  for  appellee. 

THOMAS,  J.  The  appellee,  to  whom  we 
shall  refer  as  plaintiff,  filed  her  suit  In  the 
court  below  against  appellant,  to  whom  we 
shall  refer  as  defendant,  seeking  from  blm 
an  absolute  divorce  from  their  bonds  of  mat- 
rimony, and  to  recover  from  him  the  sum  of 
$4,000  aUmony,  and  the  further  sum  of 
$1,500,  alleged  to  be  due  her  under  a  written 
contract  entered  Into  between  them  on  No- 
vember 6,  1911,  and  some  further  Items  for 
money  which  she  claims  to  have  advanced  to 
her  husband  from  time  to  time  during  their 
married  Ufe.  She  furthermore  sought  to 
recover  and  have  restored  to  her  the  frtlow- 
Ing  articles  of  personal  property,  which  she 
claimed  to  have  purchased  and  placed  In 
the  home  vrlth  her  own  means:  One  Davis 
sewing  machine,  one  organ,  five  rugs,  a  bed, 
a  washstand,  six  rockers,  a  dining  room  safe, 
and  hall  tree.  She  furthermore  claimed  that 
she  had  purchased  several  other  articles  for 
the  home,  but  they  are  neither  specified  In 
the  petition  nor,  so  far  as  we  are  able  to 
discover.  In  the  proof.  The  grounds  alleged 
In  the  petition  for  the  divorce  which  she 
seeks  by  the  petition  and  the  amendment 
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thereto  are  (1)  habitually  bebaying  toward 
her  by  her  husband  for  a  period  not  less 
than  sl^  months  in  such  cruel  and  inhuman 
manner  as  to  Indicate  a  settled  aversion  to 
her  and  to  destroy  permanently  her  peace 
and  happiness;  and  (2)  llTing  in  adultery 
with  another  woman.  The  trial  court  grant- 
ed to  the  plaintiff  an  absolute  divorce,  and 
adjudged  to  her  alimony  In  the  sum  of  $3,- 
600,  and  restored  to  her  the  organ,  bnt  dis- 
missed the  petition  as  to  all  other  relief 
prayed  for,  and  from  that  judgment  the  de- 
fendant prosecutes  this  appeal  and  the  plain- 
tiff has  procured  a  cross-appeal  in  this  court 

The  questions  presented  are  ones  purely 
of  fact  to  be  gathered  from  the  testimony  in 
the  record,  with  the  application  of  the  rules 
of  law  prevalllDg  in  this  state  In  such  cases. 
A  brief  statement  of  the  facts  shown  by  the 
record  will  be  necessary  to  a  proper  under^ 
standing  and  adjustment  of  the  unfortunate 
dlfCerences  that  have  arisen  between  this 
husband  and  wife. 

They  were  married  in  1895  In  Kenton- 
town,  Ky.,  near  where  the  husband  lived 
with  his  mother  on  a  farm  valued  at  about 
$4,000.  At  that  time  he  was  about  30  years 
of  age,  and  his  bride  only  15  years  of  age. 
After  living  at  this  place  some  few  years, 
another  farm  was  purchased  near  Sardls,  in 
Mason  county  to  which  the  couple  removed, 
and  where  they  resided  until  the  early  part 
of  the  year  1915,  when  that  farm  was  sold 
for  116,700,  about  half  of  ^hlch  was  paid  in 
cash,  and  the  other  in  deferred  payments. 
After  the  sale  of  the  farm  they  moved  to  the 
town  of  Sardls,  where  they  resided  until  the 
separation  occurred. 

Aside  from  cultivating  the  farm,  for  a 
number  of  years  the  defendant  had  been  en- 
gaged in  operating  a  team  between  the  cities 
of  Maysvllle  and  Mt  Olivet,  with  which  he 
hauled  freight  to  and  fro  between  said  places 
and  also  for  intervening  points.  This  char- 
acter of  work  necessarily  kept  him  away 
from  home  a  considerable  portion  of  the 
time,  and  frequently  at  night  Most  of  the 
times  when  he  would  be  absent,  including  at 
night  his  wife  would  be  alone  in  the  home, 
■and  this,  from  time  to  time,  caused  protests 
CO  be  made  by  her,  and  a  naturally  express- 
«d  desire  that  this  feature  of  her  husband's 
business  be  abandoned,  which,  however,  was 
never  done. 

The  plaintiff  was  notified  before  her  mar- 
Tiege  that  her  prospective  husband's  mother 
would  be  expected  to  live  with  them  as  a 
member  of  the  household,  to  which  arrange- 
ment she  agreed.  From  some  cause  not 
shown  by  the  record,  dlsngreements  arose 
between  the  plaintiff  and  the  mother-in-law, 
resulting  in  the  latter  taking  up  her  abode 
'With  another  son  after  some  seven  or  eight 
months  following  the  marriage. 

The  defendant  is  shown  to  have  been  an 
Industrious,  economical,  and  steady  worker, 
but  be  was  aldlcted  to  the  habit  of  an  occa- 


sional use  of  liquor  up  until  some  few  years 
immediately  preceding  August  21,  1911,  after 
which  time,  and  until  the  latter  date,  be  con- 
sumed it  in  excessive  quantities.  This  be- 
came so  prevalent  and  common  that  on  the 
day  mentioned  hia  wife  left  him  and  remain- 
ed away  until  November  6,  1911,  at  which 
time,  through  the  Intercession  of  friends,  the 
parties  became  reconciled  and  agreed  to 
terms  which  were  embodied  in  a  written 
contract  that  day  executed.  The  only  stipu- 
lation of  that  contract  with  which  we  have 
any  concern  In  this  case  is  that  providing 
that  the  husband  would  abstain  from  the  use 
of  intoxicants  forever  afterward  "whilst 
they  lived  together  as  husband  and  wife," 
and  if  he  should  fail  to  do  so  he  would  pay 
to  his  wife  the  sum  of  $1,500,  for  which  he 
executed  to  her  his  note  with  the  foregoing 
condition  contained  therein.  He  was  then 
treated  for  inebriety,  and  so  far  as  the  proof 
is  concerned,  he  scrupulously  observed  his 
promise  as  long  as  he  and  his  wife  lived  to- 
gether. So  without  having  to  refer  to  this 
point  again,  and  waiving  the  question  as  to 
whether  this  is  such  an  obligation  as  may 
be  enforced  in  law,  the  Judgment  awealed 
from  in  so  far  as  it  denied  a  recovery  of  the 
$1,500  is  undeniably  correct,  and  we  will 
make  no  further  reference  to  it  except  to 
say  that  In  that  contract  the  defendant  ad- 
mitted that: 

"His  wife  was  lesally  justified  in  leavioK  him. 
and  that  slie  bo  left  him  because  of  first  par- 
ty's excessive  use  of  liquors  and  his  consequent 
acts  of  wrong  treatment  of  her  KrowinK  out  of 
the  same;  that  their  lives  were  happy  at  all 
times  save  by  the  use  of  liquor  by  the  first 
party." 

There  were  no  dilldren  bom  of  the  ma^ 
riage.  It  Is  shown  without  contradiction  that 
the  plaintiff  was  a  most  Industrious  and 
painstaking  wife.  She  is  shown  to  have  con- 
stantly had  in  mind,  even  to  an  ezceptional 
degree,  the  fulfilling  of  the  requirements 
which  might  be  expected  of  a  faithful,  as- 
sisting, and  economical  helpmeet  She  did, 
almost  without  help,  all  the  household  duties, 
including  the  cooking,  and  a  large  part  of  the 
washing.  Sometimes  wben  her  husband  was 
away  she  would  attend  to  the  stock  on  tbe 
farm,  and  she  busied  herself  year  after  year 
raising  poultry  of  different  kinds,  selling  eggs 
and  butter,  frcxn  the  proceeds  of  all  of  which 
she  clothed  herself  and  furnished  a  large  por- 
tion of  the  clothing  for  her  husband.  Not 
only  BO,  but  from  this  source  she  famished 
to  him  from  time  to  time  different  sums  of 
money  as  he  would  request  the  largest 
amount  at  any  one  time  being  $80,  and  rang- 
ing from  that  on  down  to  a  paltry  sum. 
From  this  same  source,  also,  she  purchased 
the  organ  and  articles  of  personal  property 
before  mentioned,  which  she  asked  to  be  re- 
stored to  her  in  this  case.  Her  husband,  al- 
though a  man  of  good  standing,  and,  so  far 
as  we  can  detect  an  honorable,  upright  citi- 
zen, having  filled  the  office  of  sheriff  of  bis 
county,  was  lacking  iiL- hia  folLi  congenial 
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affecUoDS  BO  much  neoeoaary  In  a  busband 
for  the  Iiappineas  of  his  'wlfa  While  in  a 
way,  and  according  to  hla  manner,  he  appear^ 
ed  to  be  kind,  stUl  this  was  tempered  with 
a  noticeable  coolness  and  indifference  which 
ebllled  the  glow  of  the  family  fireside,  and 
while  he  was  what  Is  known  In  common 
parlance  as  "a  good  provider,"  he  was  not  a 
scatterer  of  sunshine  in  the  pathway  of  his 
wife.  He  may  not  be  to  blame  for  this,  as 
such  conduct  is  frequently  the  outgrowth  of 
a  disposition  for  which  the  possessor  Is  not 
responsible.  For  Instance,  he  would  not  go 
with  his  wife  to  church,  although  she  seems 
to  have  desired  this  and  was  a  regular  at- 
tendant herself.  The  only  public  gathering 
which  the  record  discloses  that  he  ever  at- 
tended with  her  was  the  funeral  of  a  neigh- 
bor, occurring  a  year  or  more  before  the 
separation.  He  would  seldom  visit  her  peo- 
ple, and  manifested  Indifference  as  to  wheth- 
er they  visited  his  house.  Yet  in  all  his  con- 
duct toward  his  wife,  except  that  to  which 
we  shall  hereafter  refer,  we  find  nothing 
smacking  of  the  dishonorable,  or  subject  to 
legal  criticism. 

Along  in  the  fall  of  1912  the  defendant  be- 
gan visiting  the  home  of  James  Browning, 
who  was  a  tenant  upon  a  neighboring  farm, 
which  visits  he  claimed  were  for  the  purpose 
of  securing  Browning  as  a  tenant  on  his 
farm.  Finally  this  was  accomplished,  and 
Browning  and  his  wife,  Amy  Browning,  mov- 
ed into  a  house  upon  the  defendant's  farm, 
and  continued  to  live  there  nntll  it  was  sold. 

The  proof  shows  that  before  Browning  and 
wife,  the  latter  of  whom  is  about  30  years 
of  age,  moved  to  the  defendant's  premises, 
his  visits  there  wonld  be  frequent  and  some- 
times lasting  more  than  an  honr,  and  at 
times  when  the  hosband  of  Amy  Browning 
would  be  away.  At  one  time,  it  was  shown 
by  witnesses,  during  snch  visit  by  the  de- 
fendant, the  door  was  closed  and  the  blinds 
to  the  windows  down.  After  Browning  and 
wife  had  moved  to  defendant's  farm  he 
would  frequently  visit  their  house,  and  would 
be  found  talking  to  Mrs.  Browning  on  the 
back  porch,  sometimes  sitting  close  together, 
and  at  least  upon  one  occasion  procured  Mrs. 
Browning  to  make  a  covering  for  a  plant  bed 
without  having  previously  asked  his  wife 
to  do  so.  At  another  time,  when  defendant 
was  killing  hogs,  he  and  Mrs.  Browning  were 
found  in  a  house  or  cabin  near  by,  talking  to 
each  other,  while  the  plaintiff  and  Mr. 
Browning  looked  after  matters  growing  out 
of  the  hog  killing.  On  a  number  of  occasions 
Mrs.  Browning  would  take  drives  with  the 
defendant  in  his  buggy,  and  at  one  time  rode 
upon  his  wagon,  which,  as  we  remember,  was 
loaded  with  logs  at  the  time.  The  year  be- 
fore the  aeparation  Mrs.  Browning  gave  birth 
to  a  male  child,  which  she  named  James 
Boms  Browning.  She,  however,  explains 
that  she  did  this  because  she  was  very  friend- 
ly towards  both  members  of  the  Burns  fam- 
ily.   Some  time  before  the  s^jwratlon  the  de- 


fendant purchased  a  house  and  lot  In  tbe- 
town  of  Sardls,  which  he  permitted  the  par- 
ents of  Mrs.  Browning  to  occupy,  and  after 
his  wife  went  away  in  May,  1915,  he  went 
to  the  Brownings  to  board,  and  subsequently 
moved  them  into  his  own  house  in  Sardls, 
where  they  were  living  at  the  time  of  the 
Judgment. 

On  the  6tb  day  of  May.  1916,  the  plain- 
tiff received  word  that  her  mother  was  seri- 
ously Ul  at  Cynthlana,  Ky.  She  immediately 
went  there,  and  found  her  mother  in  a  hospi- 
tal, and  she  remained  with  her  until  she  died, 
some  15  or  20  days  later,  and  never  returned 
to  her  husband,  filing  this  suit  a  short  while 
thereafter.  She  claims  some  of  the  circum- 
stances which  we  have  related  as  to  the  con- 
duct of  defendant  with  Mrs.  Browning  were 
not  learned  by  her  until  after  she  went  to  her 
mother's  bedside. 

A  few  days  before  the  plaintiff  left  her 
home  the  defendant  went  on  a  trip  to  Ash- 
land, Ey.,  for  the  purpose  of  seeing  about 
some  timber  land  which  he  either  had  bought 
or  was  expecting  to  buy,  to  which  his  wife 
seriously  objected,  because,  as  she  claims, 
she  bad  learned  that  If  the  purchase  was 
made  It  would  necessitate  her  husband  spend- 
ing most  of  his  time  for  at  least  a  consider- 
able while  away  from  home  looking  after  the 
enterprise,  and  that  he  expected  to  carry 
along  with  him  Mr.  and  Mrs.  Browning,  this 
being  one  of  the  fnost  serious  causes  of  com- 
plaint on  the  part  of  the  wife. 

There  are  many  other  minor  drcumstances, 
more  or  less  suspicious  in  their  nature^  a  reci- 
tation of  which  would  lengthen  this  opinion 
beyond  proper  limits. 

[1]  As  to  what  Is  necessary  to  show  be- 
havior of  such  a  cmel  and  Inhuman  nature  as 
to  Indicate  a  settled  aversion  on  the  part  of 
the  husband  towards  his  wife,  there  is  no 
settled  rale,  except  that  the  behavior  need 
not  rise  to  the  point  of  brutality.  Many  times 
the  behavior  la  such,  though  not  violent  and 
perhaps  not  intended,  as  to  amount  to  al- 
most serious  cruelty  because  of  the  natural 
effect  it  may  be  calculated  to  produce  upon 
the  happiness  of  a  loyal,  affectionate,  and 
true  wife.  It  is  equally  true  that  the  law, 
out  of  regard  for  the  frailties  of  humanity, 
will  not  so  magnify  trivial  differences  and 
disputes  as  to  sever  the  bonds  of  matrimony, 
or  even  decree  separation  from  bed  and 
board  therefor.  It  Is  the  cases  coming  be- 
tween these  two  classes  that  give  the  courts 
the  greatest  difilculty. 

[2]  Whether  in  this  case  the  almost  con- 
tinued attentions  of  the  defendant  to  Mrs. 
Browning  and  the  maby  suspicious  circum- 
stances connected  therewith  are  sufficient  to 
establish  the  grounds  of  divorce  alleged  of 
his  living  in  adultery  we  do  not  feel  called 
upon  to  determine,  inasmuch  as  we  are  not 
authorized  to  disturb  the  Judgment  of  di- 
vorce granted  by  the  trial  court.  The  only 
authority  we  have  on  this  appeal  Is  to  deto^ 
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mine  whether  the  conrt  under  the  proof  prop- 
erly adjudged  to  the  plaintiff  alimony. 

[3]  Both  by  statute  (section  2121,  Kentucky 
Statutes)  and  numerous  decisions  of  this 
court,  if  the  evidence  is  such  as  to  have  justi- 
fied a  decree  a  mensa,  the  facts  may  be  look- 
ed Into  upon  the  question  of  the  allowance  of 
alimony.  McCllntock  v.  McCllntock,  147  Ky. 
409,  144  S.  W.  68,  39  L.  R.  A.  (N.  S.)  1127 ; 
Freeman  v.  Freeman,  11  Ky.  Law  Rep.  824, 
13  S.  W.  246 ;  TUton  ▼.  Tllton,  16  Ky.  Law 
Rep.  638,  29  S.  W.  290;  Zumblel  y.  Zumblel, 
113  Ky.  841,  60  S.  W.  708,  24  Ky.  Law  Rep. 
590,  and  cases  therein  referred  to. 

[4,  6]  By  section  of  the  statute,  supra,  the 
court  Is  Justified  in  rendering  the  divorce 
from  bed  and  board,  not  only  for  the  statu- 
tory causes  for  divorce,  but  "for  such  other 
cause  as  the  court  in  its  discretion  may  deem 
sufficient."  So,  for  the  purpose  of  determin- 
ing the  questions  before  us  on  this  appeal, 
it  is  only  necessary  to  Inquire  whether  the 
record  presents  "such  other  cause  as  the  court 
in  its  discretion"  may  have  been  Justified 
in  granting  alimony  to  plaintiff.  Manifestly 
the  "other  cause"  mentioned  in  the  statute 
is  (me  which  in  severity  rises  above  the  or- 
dinary, common,  and  trivial  disputes  and 
differences  frequently  occurring  between  hus- 
band and  wife  and  falling  below  conduct 
such  as  to  furnish  cause  for  an  absolute  di- 
vorce. So  the  question  is,  Do  the  facts  of 
this  record  show  such  "other  cause"  to  exist? 
As  we  have  seen,  there  is  no  evidence  of  any 
actually  adulterous  conduct  between  the  de- 
fendant and  Mrs.  Browning,  but  there  are 
undoubtedly,  many  suspicious  facts  and  much 
room  for  conjecture.  All  of  this  was  prac- 
ticed by  the  defendant  openlj-  before  the  wife, 
and  over  her  protest  Up<xi  a  meeting  which 
was  had,  and  which  had  been  called  for  the 
purpose  of  discussing  this  matter,  defendant 
admitted,  in  the  presence  of  his  brother  and 
some  neighbors,  that  he  had  been  visiting 
the  house  of  the  Brownings  and  had  been  in 
the  company  of  Mrs.  Browning  too  much,  and 
that  he  would  thereafter,  to  use  his  own  lan- 
guage, "wean  off."  He  gave  as  his  excuse  for 
not  quitting  Immediately  that  if  he  did  so, 
it  would  make  her  mad,  and  perhaps  result 
In  her  husband  leaving  him,  thus  depriving 
him  of  a  valuable  and  useful  work  hand. 

While  for  the  sake  of  argument  it  might 
be  said  that  these  acts  did  not  amount  to 
such  cruelty  or  behavior  on  his  part  as  to 
Justify  an  al>solute  divorce  for  the  first 
ground  relied  upon,  and  that  it  was  not  suf- 
ficient to  establish  the  second  one  relied  up- 
on, still  we  are  firmly  of  the  opinion  that  his 
conduct,  in  apparent  disregard  of  his  wife's 
wishes,  and  with  a  knowledge  on  his  part  of 
the  effect  it  was  having  upon  her,  abundant- 
ly Justified  the  separation  of  the  two  from 
bed  and  board,  and  the  allowance  of  ali- 
mony to  the  wife.  A  proper  respect  for  the 
feelings  of  his  wife  and  her  happiness,  and  a 
due  regard  for  the  marital  relation,  would 


have  admonished  Iilm:  First,  to  refrain  from 
engaging  in  his  questionable  attentions  to 
Mrs.  Browning  and  repeated  seeking  of  her 
company;  and,  second,  to  immediately  and 
willingly  cease  them  upon  his  wife's  tearful 
and  pleading  protest.  Circumstances  even 
less  guilty  in  their  nature  have  been  deter- 
mined by  this  court  sufficient  for  the  gran^ 
ing  of  a  divorce  a  mensa,  followed  by  ali- 
mony, as  will  be  seen  from  the  authorities, 
supra,  and  tiom  which  we  do  not  deem  it 
necessary  to  quote.  We,  therefore,  conclude 
that  the  conrt  committed  no  error  in  allow- 
ing to  the  plaintiff  alimony. 

[6]  This  brings  us  to  the  question  as  to  the 
amount  of  alimony,  which  was  fixed,  as  stat- 
ed, in  the  sum  of  $3,500,  and  whidi  the  ap- 
pellant seeks  to  have  denied  in  toto,  or,  if 
not,  to  have  it  reduced,  but  which  the  plain- 
tiff, by  cross-appeal,  seeks  to  have  increased. 
We  have  heretofore  discussed  the  industry, 
thrift,  and  other  characteristics  of  the  plain- 
tiff, and  have  also  observed  that  all  of  the 
property  possessed  by  the  two  at  the  time  of 
the  marriage  was  between  $3,500  and  $4,000. 
Without  going  into  detail,  the  proof  shows 
conclusively,  to  our  minds,  that  the  defend- 
ant now  has  at  least  $16,000,  or  perhaps 
$16,500,  above  all  indebtedness,  the  great 
bulk  of  which  is  either  cash  or  cash  notes. 
The  fruits  of  the  union,  then,  so  far  as  gath- 
ering together  this  world's  goods,  has  been 
the  accumulation  of  between  $12,000  and 
$12,500,  in  wUch  the  wife  .was  as  faithful 
and  as  serviceable  as  was  the  husband.  She 
has  no  property  of  her  own.  Her  husband 
is  yet  comparatively  young,  strong,  healthy, 
and  vigorous.  She  has  been  granted  an  ab- 
solute divorce,  and  is  not  qualified  educa- 
tionally to  do  many  things  in  which  she 
might  otherwise  engage.  The  best  part  of 
her  life  has  been  q>ent  in  an  effort  to  ac- 
cumulate a  fund  for  herself  and  husband 
when  the  "rainy  day"  arrived.  In  the 
amount  of  alimony  that  should  be  allowed 
there  Is  no  other  limitation  fixed  by  the  law 
except  that  the  court  should  be  governed  by 
a  sound  Judicial  discretion.  This  is  but  an- 
other name  for  exact  Justice  and  equity  be- 
tween parties  under  the  precise  circumstanc- 
es presented.  It  is  extremely  doubtful  that 
the  defendant  would  have  been  enabled  to 
add  to  his  estate,  without  the  assistance  and 
co-operation  of  the  plaintiff,  anything  ap- 
proaching the  amount  he  did,  and  it  would 
be  a  harsh  rule  that  would  permit  liim,  upon 
separation  brought  about  by  his  conduct,  to 
unduly  share  In  the  accumulations  of  their 
Joint  efforts  during  the  marriage.  In  many 
Instances,  and  under  facts  less  appealing, 
this  court  has  allowed  to  the  wife  as  much, 
and  sometimes  more  than  one-third  of  the 
husband's  estate.  McCllntock  v.  McCaintock. 
147  Ky.  409,  144  S.  W.  68,  39  L.  R.  A.  (N.  S.) 
1127;  Duvall  v.  Dnvall,  147  Ky.  427, 144  S.  W. 
78;  Shehan  v.  Shehan,  152  Ky.  191. 153  S.  W. 

243;   Day  v.  Day,  168  Ky.  68,  181  B.  W.  937 ; 
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Pemberton  ▼.  Pembertbn,  169  Ky.  476^  184 
S.  W.  378,  and  authoriaes  tbereln  cited. 

If  we  should  deduct  the  amount  of  ptoip- 
erty  which  the  defendant  had  upon  marriage, 
he  will  then  have  something  like  |12,600,  and 
we  think  that  both  Justice  and  equity  dictate 
that  it  would  be  nothing  short  of  extreme 
fairness  to  allow  the  wife  as  much  as  one- 
third  of  the  property  representing  the  ac- 
cumulations during  their  married  life,  which 
In  tills  case  would  be  more  than  94,000,  the 
amount  which  she  claimed.  We,  therefore, 
conclude  that  she  should  hare  been  aUowed 
$4,000,  Instead  of  ^,500,  as  alimony. 

We  would  not  be  understood  as  fixing  an 
inflexible  role  as  to  the  proportion  of  the 
husband's  property  that  should  be  adjudged 
to  tlie  wife  as  alimony  In  all  cases,  but  con- 
fine the  opinion  to  the  particular  facts  of  this 
case  as  contained  In  the  record. 

[7]  The  court,  by  its  Judgment,  restored  to 
the  plalntur  the  organ,  but  declined  to  ad- 
Judge  to  her  the  other  artlclea  of  personal 
property  hereinbefore  named  and  purchased 
by  her  In  the  manner  stated.  We  are  in- 
clined to  disagree  with  the  court,  and  to 
adjudge  that  she  Is  entitled  to  the  articles 
mentioned. 

[S]  The  plalntur  was  aUowed  |300  as  at- 
torney fee,  which  she  seeks  to  have  increased 
by  her  cross-appeal.  While  the  evidence  is 
somewhat  lengthy,  there  is  not  shows  to  be 
any  difficult  legal  questions,  and  with  the 
proof  taken  in  the  manner  shown  by  the  rec- 
ord (which  was  by  shorthand),  the  time  re- 
quired to  take  it  was  not  unreasonably  long. 
Bo,  under  the  circumstances,  we  are  inclined 
to  the  belief  that  the  allowed  fee  was  suffi- 
cient, and  the  Judgment  in  this  particular 
will  not  be  disturbed. 

Wherefore  the  Judgment  Is  aflirmed  upon 
the  appeal,  and  reversed  upon  the  cross-ap- 
peal, with  directions  to  modify  the  Judgment 
as  bereln  indicated. 


BtTRDINB  T.  WHITE  et  aL 
(Court  of  Appeals  of  Kentucky.   Jan.  11, 1917.) 

1.  Notice  «=>1— Dbfinition. 

Notice  may  be  defined  generally  as  that 
which  imparts  information  of  the  fact  to  the 
one  to  be  notified,  and  is  divided  by  the  law  into 
sererai  classes,  such  as  actual,  constructive,  im- 
plied, and  presumptive  notice,  while  actual  no- 
tice la  susceptible  of  subdivisions,  such  as  in- 
formation, ^tnich  of  itself  gives  actual  notifica- 
tion, and  that  which,  if  prosecuted  with  ordi- 
nary diligence,  would  furnish-  information  of 
the  fact. 

[Ed.  Noteu— For  other  cases,  see  Notice,  Dec. 
Dig,  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Notice.] 

2.  Qabnisument  «=s>93— Fund  in  CotTBT— 
Sufficiency  of  Notice— Statute— "Notice 
Sfixsifyino  the  Fund." 

Civ.  Code  Prac.  8  207,  provides  that  if  the 
property  to  be  attached  be  a  fund  in  court,  the 
attachment  shall   be  executed  by  leaving  with 


the  derk  of  the  court  a  cmy  thereof,  with  a  no- 
tice specifying  the  fund.  A  suit  was  filed  in  the 
circuit  court  to  sell  land  belonging  to  a  decedent, 
jointly  owned  by  his  heirs,  for  division  among 
them,  judgment  ordering  the  sale  was  rendered, 
and  the  land  ordered  sold  by  the  master  com- 
missioner, who  did  so,  and  took  the  bonds  of  the 
purchaser  and  reported  the  sale,  which  was  con- 
firmed. A  judgment  creditor  of  heirs  entitled 
to  participate  in  the  proceeds  served  an  order 
of  attachment  on  the  clerk  of  the  circuit  court, 
specifying  the  property  of  the  defendants, 
*  •  •  as  that  in  the  hands  of  the  clerk  and 
the  administrator  of  the  deceased  ancestor  of 
defendants  going  to  or  belonging  to  the  said  de- 
fendants. No  intervening  rights  appeared,  and 
there  was  no  property  in  the  court,  except  the 
fund  sought  to  be  reached,  in  which  the  defend- 
ants in  the  attachment  were  interested.  The  or- 
der of  attachment  summoned  the  administrator 
of  decedent  likewise  as  a  garnishee.  Held,  that 
the  requirement  of  section  207,  as  to  specifying 
the  fund  attached,  was  sumdently  complied 
with. 

fEd.    Note. — For    other    cases,    see    (Jamish- 
ment.  Cent.  Dig.  §!  160,  174-180;   Dec.  Dig. 
«=393.] 
H.  Garnishuent   «=>93— Fund   nr   Cousr— 

Separate  Notice— Statute, 
TJnder  Civ.  Code  Prac.  {  207,  providing  that 
if  the  property  to  be  attached  be  a  fund  in 
court,  the  attachment  shall  be  executed  by  leav- 
ing with  the  derk  oi  the  court  a  copy  thereof, 
with  a  notice  specifyiug  the  fund,  the  notice 
need  not  be  separate  and  apart  from  the  order 
of  attachment, 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  H  160,  174-180;  Dec.  Dig.  «s>93.] 

4.  Statutes   «=9l81(l)— Constbdoxion— Lbs- 

iSLATivx  Intent. 
In  construing  a  statute,  the  intention  and 
purpose  of  the  lavrmaking  body  that  enacted 
It  will  be  looked  to. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  f  250 :  Dec.  Dig.  «=s>181(l).l 

B.  Garnishuent   «=>68— Pbofbrty   in   Oub- 
TODIA  Legib— Statutoet  Authobxtt. 
Without   statutory    authority,   property    In 

custodia  legis  cannot  be  reached  by  garnishment 

proceedings. 
[Ed.  Note. — ^For  other  cases,  see  Garnishment 

Cent  Dig.  i  118;  Dec.  Dig.  «ss>5&] 

6.  GABNiBiniENT  «=»69— "Fond  in  Ooukt"— 

Statute. 
Suit  was  filed  to  sell  realty  which  belonged 
to  a  decedent  for  the  purpose  of  division  among 
his  heirs,  judgment  ordering  the  sale  was  ren- 
dered, and  the  master  commissioner  sold  the 
land  and  took  the  bonds  of  the  purchaser  for 
the  price  and  reported  the  sale,  which  was  con- 
firmed. Beld,  that  the  sale  bonds,  not  due,  or, 
if  due,  not  collected,  constituted  a  "fund  in 
court"  which  could  be  reached  by  a  judgment 
creditor  of  some  of  the  heirs  under  Civ.  Code 
Prac.  §  207,  providing  that  if  the  property  to 
be  attached  be  a  fund  in  court,  the  attachment 
shall  be  executed  by  leaving  with  the  clerk  of 
the  court  a  copy  thereof,  with  a  notice  specify- 
ing the  fund. 

[E.d.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  114 ;  Dec.  Dig.  <8=»59.] 

Appeal  from  Circuit  Court,  Madison 
County. 

Suit  by  George  Burdlne  against  Roy  C. 
White  and  another.  The  attachment  served 
on  White,  as  clerk  of  the  Madison  circuit 
court,  was  quashed  on  his  motion  and  the 
attachment  discharged,  and  plaintiff  moves 
for  an  appeal.    Motion  for  appeal  sustained. 
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appeal  jgrantefl,  and  judgment  reversed  for 
proceedings  consistent  wltb  the  opinion. 

Chenault,  Wallace  &  Wallace,  of  Richmond, 
for  appellant  John  Noland  and  G.  Murray 
Smith,  both  of  Richmond,  for  appellees. 

THOMAS,  J.  The  appellant,  and  plaintiff 
below,  George  W.  Burdine,  recovered  a  Judg- 
ment in  an  Illinois  court  against  R.  0.  and 
J.  M.  Stapp  for  the  sum  of  $627  and  cost, 
which  was  entirely  unsatisfied  on  Januai?  13, 
1015,  when  this  suit  was  filed.  On  September 
14,  1914,  a  suit  styled  Richard  Kanatzar's 
Heirs  V.  Richard  Kanatzar's  Heirs  was  filed 
in  the  Madison  circuit  court  for  the  purpose 
of  Belling  land  which  belonged  to  the  dece- 
dent, Richard  Kanatzar,  jointly  owned  by  his 
heirs,  for  the  purpose  oT  division  among 
them.  A  judgment,  ordering  the  sale  of  the 
land,  was  rendered  in  that  case  on  October 
8,  1914,  and  the  land  ordered  to  be  sold  by 
the  master  commissioner,  who  sold  it  on  the 
28th  day  of  November,  1914,  for  the  sum  of 
^SfilSAS,  for  which  sum  he  took  the  bonds 
of  the  purchaser  and  reported  the  sale,  which 
was  confirmed.  The  defendants  in  the  Il- 
linois judgment  were  heirs  of  Richard  E^an- 
atzar,  and  entitled  to  participate  in  the  pro- 
ceeds of  the  land  sold  under  the  judgment  of 
the  Madison  circuit  court  to  the  extent  of 
^/ai  part  thereof,  which  made  their  combined 
interest,  after  the  payment  of  costs,  the  sum 
of  $395.  The  purpose  of  this  suit  was  to 
attach  their  interest  in  the  proceeds  of  the 
land.  Proper  allegations  were  made  in  the 
petition  for  the  procuring  of  an  attachment, 
and  the  clerk  of  the  Madison  circuit  court, 
who  is  the  appellee  Roy  C.  White  was  made 
a  defendant  to  the  suit,  and  served  with 
summons,  as  well  as  with  an  order  of  the 
attachment,  as  provided  by  section  207  of  the 
Civil  Code  of  Practice.  In  addition  to  the 
usual  allegations  setting  up  plaintiff's  cause 
of  action,  the  facts  hereinbefore  recited, 
pointing  out  the  fund  sought  to  be  reached, 
were  made  in  the  petition.  James  L.  Eanat- 
Ear,  administrator  of  Richard  Kanatzar,  was 
also  summoned  as  a  garnishee,  but  that 
branch  of  the  suit,  seeking  to  reach  funds  in 
his  hands,  is  not  before  us  on  this  appeal. 

The  appellee  White,  clerk  of  the  Madison 
circuit  court,  entered  a  motion  to  quash  the 
attachment  so  far  as  he  was  concerned,  or 
rather  so  far  as  it  sought  to  reach  any  of 
the  proceeds  of  the  sale  of  the  land,  upon  the 
ground  that  that  provision  of  section  207, 
supra,  saying  "With  a  notice  specifying  the 
fund,"  had  not  been  complied  with  by  the 
officer  who  served  the  attachment,  which  mo- 
tion was  sustained,  and  the  attachment  serv- 
ed upon  the  clerk,  having  for  Its  object  the 
purpose  stated,  was  quashed  and  the  attach- 
ment discharged.  The  plaintift  has  filed  a 
transcript  of  the  record  in  this  court,  and 
entered  motion  for  an  appeal.  Omitting  the 
style  of  the  case,  the  name  in  which  the  at- 
tachment runs,  the  directlom  to  the  ofiScer, 


and  the  signature,  the  copy  served  upon  the 
clerk  reads: 

"Tou  are  commanded  to  attach  and  safely 
keep  the  property  ot  the  defendants,  R.  0. 
Stapp  and  J.  M.  Stapp  (especially  that  in  the 
hands  of  Roy  C.  White,  derk  of  the  Madison 
circuit  court,  and  Jas.  ti.  Kanatzar,  as  adminis- 
trator of  Richmond  Kanatzar,  deceased,  goins 
to  or  belonging  to  the  said  R.  C.  Stapp  and  J. 
M.  Stapp)  in  your  county,  not  exempt  from  ex- 
ecution, or  so  mnch  thereof  as  will  satisfy  tlie 
claim  of  the  plaintiff  in  the  action,  George  W. 
Burdine,  against  R.  G.  Stapp  etc.,  for  $634.90, 
with  6  per  cent,  interest,  December  9, 1914,  and 
$S0  for  the  cost  thereof;  and  to  summon  the 
garnishees,  Roy  0.  White,  clerk  Madison  circuit 
court,  and  Jas.  Ik  Kanatzar,  as  administrator 
of  Richmond  Kanatcar,  deceased,  to  answer  in 
this  action  on  the  1st  day  of  the  next  February 
term  of  the  Madison  circuit  court ;  and  you  wiU 
make  due  return  of  this  order  on  that  day. 

"Witness  Roy  O.  White,  derk  of  said  court, 
this  13th  day  of  January,  1916." 

There  was  a  written  response  filed  to  the 
motion  made  by  the  derk  to  quash  the  at- 
tachment in  which  It  appears  that  the  defend- 
ants in  the  Illinois  judgment  were  interested 
in  no  other  property  in  the  custody  of  the 
clerk  except  their  Interest  as  heirs  In  the 
Kanatzar  suit.  It  was  furthermore  shown 
by  the  response  that  the  clerk  was  notified, 
upon  the  occasion  of  the  filing  of  the  petition 
and  the  issuing  of  the  attadunent,  of  the 
precise  fund  sought  to  be  readied;  but  as 
this  was  an  oral  notification,  its  suffldency 
is  questioned,  and  according  to  our  view,  it 
is  not  deemed  necessary  to  determine  the 
question  thus  raised.  A  demurrer  to  this 
response  was  sustained,  followed  by  the  judg- 
ment, supra. 

It  will  be  seen  that  in  the  face  of  the  order 
of  attachment  there  Is  this  sentence: 

"Espedally  that  in  the  hands  of  Roy  O. 
White,  derk  of  the  Madison  circuit  court,  and 
James  Ii.  Kanatzar,  as  administrator  of  Rich- 
ard Kanatzar,  deceased,  going  to  or  belonging 
to  the  said  R.  C.  Stapp  and  J.  M.  Stapp." 

There  are  no  intervening  rights  of  third 
parties  involved.  The  question,  then,  is, 
was  the  requirement  as  to  spedfying  the  fund 
as  provided  in  the  section  of  the  Code,  supra, 
suffldently  complied  with? 

The  predse  question  presented  has  not 
been  passed  upon  by  this  court  so  far  as  we 
are  aware.  It  is  true  that  the  question  of 
the  sufficiency  of  the  notice  required  by  sub- 
section 3,  of  §  203,  of  the  Civil  Code  was  be- 
fore this  court  in  the  case  of  Bell  v.  Wood, 
87  Ky.  56,  7  S.  W.  550,  but  It  was  there  hdd 
that  the  phrase  "with  a  notice  spedfying  the 
property  attached,"  required  therein  to  be 
given  to  the  person  holding  the  attached 
property,  applied  only  to  attached  coriwreal 
property,  and  not  to  a  debt  which  the  one  to 
whom  the  order  of  attachment  is  delivered 
owed  to  the  defendant  In  the  attachment. 
As  the  property  sought  to  be  reached  In  this 
case  is  not  corporeal  property,  it  Is  evident 
that  the  doctrine  of  that  case  can  be  of  no 
service  here,  as  section  207  does  not  appear 
to  refer  to  corporeal  property.  We  are  driven, 
then,  to  determine,^  g^^  original  pioposl- 
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tlon,  what  constitutes  "a  notice  specifying 
the  fund,"  as  required  by  section  207. 

[1]  Notice,  generally,  may  be  defined  as 
that  which  Imparts  Information  of  the  fact 
to  the  one  to  be  notified,  and  la  divided  by 
the  law  Into  several  classes,  such  as  actual, 
constructive.  Implied,  and  presumptive  no- 
tice. But  with  these  divisions  we  are  not 
concerned,  for  manifestly  the  notice  here 
meant  Is  actual  notice.  Even  this  character 
of  notice  la  susceptible  of  subdivisions  such  as 
information,  which  of  Itself  gives  actual  noti- 
fication, and  that  which,  tf  prosecuted  with 
ordinary  diligence,  would  furnish  Information 
of  the  fact 

[2]  But,  without  pursuing  the  classification 
of  actual  notice,  or  discussing  It  further,  we 
are  convinced  that  the  notification  found  In 
the  face  of  the  order  of  attachment  Involved 
in  this  case,  which  we  have  quoted  above. 
Is  a  substantial,  If  not  a  literal,  compliance 
with  the  provisions  of  the  section  of  the  Code, 
and  sufficient  to  fasten  the  property  sought 
to  be  appropriated  to  the  plalntlfTs  debt  if  It 
was  otherwise  subject  to  attachment. 

As  stated,  there  are  no  intervening  rights 
apparent,  and  It  Is  admitted  that  there  was 
no  property  in  court,  except  the  fund  sought 
to  be  reached,  in  which  the  defendants  in  the 
attachment  were  in  any  wlae  interested. 
Moreover,  In  the  same  order  of  attachment 
ttie  administrator  of  the  decedent  Is  likewise 
sontmoaed  as  a  garnishee,  and  there  can  be 
no  doubt  but  that  these  facts,  coupled  with 
the  language  quoted,  were  abundantly  suffi- 
cient to  have  given  actual  notice  to  any  one 
of  ordinary  Intelligence  of  the  purpose  sought 
by  the  service  of  the  order  of  attadiment.  By 
them  the  clerk  was  furnished  with  all  the  in- 
formation requisite  and  necessary  to  Inform 
blm  of  the  purpose  of  the  attachment  pro- 
ceedings, and  when  this  was  done  the  require- 
ment, to  say  the  least  of  it,  was  subetantially 
complied  with. 

[3]  It  cannot  be  contended,  but  if  so  it 
would  be  without  merit,  that  the  notice 
should  be  separate  and  apart  from  the  order 
of  attachment,  as  this  would  not  only  be  ab- 
surd, but  would  be  surrendering  substance 
to  idle  form.  We.  therefore,  conclude  that 
the  provision  of  the  Code  was  sufficiently 
followed  so  as  to  reach  the  property  if  sub- 
ject to  attachment. 

A  second  point  is  that  the  property  sought 
to  be  reached,  being  uncollected  but  reported 
sale  bonds,  did  not  constitute,  and  was  not 
"a  fund  in  court"  There  can  be  but  little 
doubt  that  it  was  "in  court."  It  was  incor- 
poreal property,  being  a  chose  in  action,  and 
was  evidently  in  custodla  legis,  being  entire- 
ly under  the  control  of  the  court  However, 
all  property  which  is  in  custodla  legis  Is  not 
necessarily  a  fund,  as  for  example,  the  land 
sold  in  the  Kanatzar  case  was  in  custodla 
legis  upon  the  filing  of  the  petition  and  the 
creation  of  the  lis  pendens,  still  it  could  not 
lie  considered,  at  least  in  so  far  aa  the  mean- 
ISO  S.W.- 


Ing  of  the  term  as  used  in  the  section  of  the 
Code,  a  "fund,"  for  at  that  stage  of  the  pro- 
ceeding a  creditor  of  any  of  the  heirs  own- 
ing the  land  could  reach  their  Interest  by  the 
service  of  an  attachment  upon  the  land  it- 
self, in  the  usual  way.  The  same  might  be 
true  as  to  other  corporeal  (including  per- 
sonal) property.  It  might  be  conceded  and 
it  la  true  that  the  meaning  of  the  word 
"fund"  is  largely  governed  by  its  context 
Some  definitions  would  confine  its  scope  and 
applicability  to  cash  only,  while  in  other  con- 
nectfons  its  meaning  Is  broadened  so  as  to 
make  it  Include  capital  and  other  resources. 
Some  of  the  definitions  given  by  Mr.  Web- 
ster are: 

"Stock  or  capital;  honey  and  negotiable  pa- 
p«r  inunediately  or  readily  convertible  into 
cash;  available  pecuniary  resources." 

In  the  case  of  Marrow  v.  Marrow,  45  N.  O. 
148,  the  term  "funds  in  Iiand"  was  used  in  a 
will  directing  the  education  of  the  decedent's 
children  from  the  proceeds  of  his  plantation 
and  the  "funds  in  lumd"  was  held  to  mean, 
not  only  cash  on  band,  but  "money  due  the 
estate  by  bond,  note,  or  other  security."  In 
Words  and  Phrases,  voL  4,  p.  3004,  It  is  said; 

"The  word  'fund'  in  its  broader  meaning  may 
include  property  of  every  kind"  (citing  In  re 
Tatum,  61  App.  Div.  613,  70  N.  Y.  Supp.  634). 

Other  cases  are  therein  shown  wherein  the 
term  is  given  various  meanings  dependent  up- 
on the  connection  in  which  it  Is  used. 

[4]  In  construing  the  meaning  of  a  stat- 
ute no  rale  is  more  fundamental  or  useful 
than  that  one  which  looks  to  the  Intention 
and  purpose  of  the  lawmaking  body  that  en- 
acted it. 

[S]  Without  statutory  authority,  property 
in  custodla  legis  cannot  be  reached  by  gar- 
nishment proceedings.  This  rule  is  stated  In 
20  Cyc.  1022,  thus: 

"Bftoney  or  prc^erty  in  cuertodia  Icgis  cannot 
be  reached  by  garnishment  proceedings,  in  the 
absence  of  express  statutory  authority,  since 
this  would  invade  the  jurisdiction  of  the  court." 

And  on  page'  1023  it  is  said: 

"Thus  the  rule  is  well  recognized  that  funds, 
deposited  with  the  clerk  of  the  court  by  an  or- 
der of  the  court  having  jurisdiction  thereof, 
cannot  he  reached  by  garnishment  proceedings 
by  a  creditor  of  a  claimant  having  such  funds." 

To  the  same  efTect  are  sections  46  and  605 
of  Shinn  on  Attachment  and  Garnishment 
With  the  purpose  of  remedying  this  condi- 
tion of  the  law  some  of  the  states.  Including 
Kentucky,  have  enacted  laws  upon  the  sub- 
ject, that  of  the  latter  being  section  207  of 
the  aril  Code. 

It  was  held  by  this  court  in  the  case  of 
Bottoms  V.  McFerran,  43  S.  W.  236,  19  Ky. 
I-aw  Rep.  1260,  that  property  or  resources 
identical  with  that  we  have  here  could  not  be 
reached  by  serving  a  cogy  of  the  order  of 
attachment  upon  the  master  commissioner, 
the  person  to  whom  the  sale  bonds  were  made 
payable,  because,  and  only  because.  In  order 
to  reach  such  pr(^erty  the  attachment  should 
have  been  served  upon  the  clerk  of  the  court 
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It  Is  not  sbown  In  that  case  wbetber  the 
tnohey  had  be«a  collected  by  the  master  com- 
missioner, but  it  is  therein  recognized  that 
it  is  competent  for  the  Legislature  to  say 
upon  whom  the  attachment  might  be  served 
in  order  to  fasten  such  assets  for  the  benefit 
of  a  creditor  of  one  of  the  parties  entitled  to 
participate  therein.  If  we  were  called  upon 
to  Justify  the  act  of  the  Legislature  in  desig- 
nating the  clerk  as  the  one  upon  whom  the 
attachment  should  be  served,  we  would  have 
but  little  difficulty  in  doing  so,  because  he 
is  the  <me  in  whose  custody  the  law  places 
the  records  of  the  proceedings  out  of  which 
the  fund  in  court  arose,  and  be  is  the  only 
person  through  whom  the  court  speaks  by  its 
record.  The  master  coibmlssioner  is  but  the 
agent  of  the  court  to  obey  its  orders  in  effect- 
ing the  sale. 

The  case  of  Bottoms  v.  McFerran,  supra, 
recognizes  that  there  is  a  time,  after  sale 
by  the  master  commissioner,  and  before  dis- 
tribution of  the  money  by  him,  when  the  pro- 
ceeds of  the  sale  of  land,  such  as  we  have 
here,  may  be  reached  by  garnishment  proceed- 
ings. During  that  time  such  proceeds  are  in 
two  conditions,  the  one  not  due  and  uncollect- 
ed, and  the  other  due  and  collected.  It  must 
therefore  follow  that  the  property  or  proceeds 
may  be  reached  while  in  at  least  one  of  these 
conditions.  We  are  unable  to  distinguish  be- 
tween the  two  so  as  to  find  a  reason  why  the 
property  may  not  be  reached  while  in  one 
as  well  as  the  other  condition.  To  say  that 
the  statute  does  not  apply  so  as  to  make 
the  purchase  price  "a  fund  in  court"  until 
after  the  bonds  have  been  collected  and  the 
fund  converted  into  actual  cash  would  fre- 
quently deprive  a  creditor  of  the  opportunity 
oC  reaching  it  because  of  the  great  probabil- 
ity of  its  being  paid  out  before  gamlshmenfe 
proceedings  could  be  instituted. 

[>]  Furthermore,  we  can  see  no  difference 
as  to  the  character  of  property  represented 
by  uncollected  sale  bonds,  and  that  represent- 
ed by  uncollected  notes  executed  to  a  receiv- 
er of  the  court  under  its  order  to  lend  money 
which  the  receiver  may  have  In  his  hands. 
There  can  be  no  sort  of  doubt  but  that  prop- 
erty thus  held  by  the  receiver  constitutes  "a 
fund  in  court,  and  would  consequently  be 
the  kind  of  property  which  might  be  reached 
under  the  provisions  of  section  207.  To  con- 
strue the  phrase  in  question  so  as  not  to  in- 
clude property  represented  by  sale  bonds 
which  are  not  due  or  imcollected  would 
defeat,  according  to  our  view,  the  purpose 
of  the  Legislature  in  enacting  section  207, 
and  would  be  extending  to  debtors  Interested 
in  such  property  a  favoritism  not  warranted 
by  the  law,  or  any  principle  of  Justice.  We, 
therefore,  conclude  that  the  property  repre- 
sented by  the  sale  bonds  taken  in  the  Kan- 
atzar  suit,  and  sought  to  be  subjected  by  the 
attachment  proceedings  of  the  plaintiff,  to 
the  extent  of  the  interest  of  R.  C.  and  J.  M. 
Stapp  as  heirs  of  Richard  Kanatzar,  although 


the  bonds  were  not  due  at  the  time  of  the 
attachment,  or,  if  due,  were  not  collected, 
constituted  "a  fund  in  court"  wtdcfa  might  be 
reached  by  the  process  employed. 

Wherefore  the  motion  for  the  appeal  is 
sustained,  the  appeal  granted,  and  the  Judg- 
ment reversed  for  proceedings  consistent  with 
this  opinion. 
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(Court  of  Appeals  of  Kentucky.    Jan.  10,  1917.) 

1.  CoxniEBCE  ^=327 — Intebstatk  Coidiebce— 

WOSK    OF    BilCPLOTi— "ENGAOKD    IN     INTEB- 
BTATE   COUUKBCE." 

Federal  Ekuployers'  Liability  Act  April  22 
1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St.  1913, 
§f  8657-8665),  does  not  necessarily  apply  to  a 
person  in  all  details  of  his  emidoyment,  as  he 
may  have  duties  including  both  interstate  and 
intrastate  .commerce;  and,  where  plaintiff  was 
regularly  engaged  in  working  on  section  replacing 
old  rails  with  new,  etc.,  but  at  time  of  injury 
was  merely  loading  old  rails  lying  on  the  right 
of  way,  he  was  not  at  that  time,  "engaged  in 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  25;   Dec.  Dig.  <8=327. 

For  other  definitions,  see  Words  and  IliraaeR, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  COMMESCB    4s>27— IirTBBBTATK    OolOCEBOB— 

Work  cm  VbtrLort, 
The  test  of  an  emidoyfi's  engagement  in  in- 
terstate commerce  at  the  time  of  his  accident  ii 
whether  be  was  then  engaged  in  interstate  trans- 
portation, or  woik  so  closely  related  as  to  be 
prsctically  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {  25;   Dec.  Dig.  «=>27.] 

3.  Tbial  #s>16&— DiBKcnna  Yxbdict  fob  Db- 

I-ENDANT. 

Where,  in  action  for  personal  injury  -under 
federal  Liability  Act,  admittine  all  of  plain- 
tiff's evidence  to  be  true  and  all  reasonable  in- 
ference therefrom,  he  failed  to  establish  hit 
engagement  in  interstate  commerce,  and  failed 
to  amend  Ills  petition  to  show  a  common-law 
liability,  defendant's  motion  for  a  directed  ver- 
dict should  have  been  sustained. 

[BM.  Note.— For  other  cases,  see  Trial,  Coit 
Dig.  H  341,  S81-387,  889;   Dec.  I>ig.  «=>iea.] 

Appeal  from  C3rcuit  Court,  McCreaiy 
County. 

Action  by  James  Hansford  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Edw.  Colston  and  John  Oalvln,  Imth  of  Cin- 
cinnati, Ohio,  and  Tye,  Slier  &  Gatliff,  of 
Williamsburg,  for  appellant.  John  W.  Raw- 
lings  and  Robert  Harding,  both  of  Danville, 
and  Jno.  W.  Sampson,  of  Whitley  City,  for 
appellee. 

MILLER,  J.  This  Is  an  appeal  by  the  rail- 
way company  from  a  verdict  and  Judgment 
against  it,  whereby  the  appellee,  Hansford, 
recovered  $1,000  for  personal  injuries.  Hans- 
ford was  a  section  hand,  and  was  injured 
while  loading,  on  a  flat  car,  unused  steel 
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rails  which  had  theretofore  been  removed 
from  the  track  and  left  on  the  right  of  way. 
Hansford  brooght  this  action  under  the  fed- 
eral Employers'  UablUty  Act  of  AprU  22, 
1908;  and  the  principal,  if  not  the  only, 
ground  for  a  reversal  is  that  the  defendant's 
motion  for  a  peremptory  instruction  at  the 
conclusion  of  the  plaintiff's  testimony,  and  all 
the  testimony,  should  have  been  sustained, 
upon  the  ground  that  Hansford  had  wholly 
failed  to  show  he  was  engaged  in  Interstate 
commerce,  at  the  time  he  was  injured. 

The  answer  in  its  first  paragraph  denies 
that  either  the  plaintUF  or  the  defendant  was 
engaged  In  interstate  commerce  at  the  time 
of  bis  injury;  in  the  second  paragraph  it 
Interposes  the  defense  of  assumed  risk  upon 
the  part  of  Hansford;  while  the  third  para- 
graph pleads  contributory  negligeoce.  It 
will  thus  be  seen  that  the  pleadings  squarely 
make  the  issue  as  to  whether  either  Hansford 
or  the  defendant  was  engaged  in  Interstate 
commerce  at  the  time  of  his  injury,  and,  since 
the  testimony  upon  that  issue  is  brief,  we 
will  give  it  in  fuU. 

Hansford,  the  plaintiff,  testified  as  follows, 
upon  this  subject: 

"Q.  In  what  work  were  yon  engaged  at  the 
time?  A.  Working  on  the  section,  putting  in 
ties  and  moving  old  rails,  and  keeping  up  the 
road  work.  •  •  •  Q.  What  kind  of  rails 
were  you  loadingr,  and  on  what  sort  of  a  car? 
A  We  were  loading  83-foot  rails  on  a  flat  car. 
Q.  Where  were  those  rails  lyin^  when  you  be- 
gan loading  them?  A  By  the  side  of  the  track 
—the  passenger  (passing)  track.  *  *  *  Q. 
How  many  rails  had  you  loaded  at  tixia  place? 
A.  I  ooold  not  say;  I  never  coupted  them,  some 
five  or  six  probably.  Q.  Where  did  you  find 
these  rails;  were  they  there  on  the  ground?  A. 
Tes,  sip." 

Norrlfl,  the  section  foronan,  testified  as 
foUowa: 

"Q.  What  was  he  (Hansford)  doing  at  the 
time  he  was  injured?  A.  We  were  loading  rails 
on  a  flat  car.  *  *  *  Q.  How  many  rails 
were  loaded  on  the  car  at  that  time?  A.  I 
don't  remember  exactly  how  many.  I  believe 
we  had  six  whole  rails  and  some  short  pieces 
in  l3ie  pile  of  scrap;  had,  I  would  say,  five  or 
six.  *  *  *  Q.  And  these  rails,  I  believe  yoa 
say,  were  old,  worn-out  rails?  A.  Xes,  sir.  Q. 
Come  out  of  the  track  there?  A.  Tea,  sir.  Q. 
And  as  a  part  of  your  work  in  replacing  them 
with  new  rails,  you  had  to  move  the  rails  away 
from  there,  or  load  them  and  have  them  moved 
away?  A.  zes,  sir.  Q.  That  was  all  a  part  of 
your  work  in  keeping  the  track  in  good  order 
and  condition  for  the  passage  o{  trains?  A. 
Yes,  sir.  •  •  •  Q.  In  the  work  in  which 
you  and  plaintiff  were  engaged  you  were  requir- 
ed to  keep  t3ie  roadbed  up  and  remove  the  old 
rails  that  had  been  taken  out?  A.  Yes,  sir.  Q. 
And  pnt  in  any  new  rails?  A.  We  had  not  put 
in  any  new  rails.  Q.  These  old  rails  that  were 
taken  out  of  the  road,  they  supplied  new  ones 
for  them?  A.  Not  always'  sometimes  we  have 
a  re-lay  rail  and  some  of  them  were  good  rails, 
and  we  keep  them  for  re-lays." 

This  is  all  the  testimony  relating  to  the 
character  of  the  plaintiff's  work ;  and,  when 
read  and  considered  altogether,  it  is  plain 
that  appellee's  answer,  to  the  effect  that  he 
was  working  on  the  section,  putting  in  ties 
and  moving  old  rails,  and  keeping  up  the  road 


track,  was  a  mere  description  of  the  general 
character  of  the  work  he  was  engaged  in, 
and  not  intended  to  mean  that  he  was  en- 
gaged in  putting  in  ties  at  the  time  of  his 
injury. 

[1]  The  federal  Employers'  Uabllity  Act 
does  not  necessarily  apply  to  ti^e  same  person 
in  all  the  details  of  his  employment,  since  one 
man  may  have  duties  including  both  inter- 
state and  intrastate  commerce,  and  he  would 
be  subject  to  the  act  while  engaged  in  the 
one,  and  not  in  the  other.  Colasurdo  v.  Cen- 
tral R.  R.  Co.  (C.  0.)  180  Fed.  832,  afllrmed  in 
113  C.  C.  A.  379,  192  Fed.  901. 

It  will  be  observed  that  it  nowhere  appears 
that  Hansford  was  engaged,  either  in  taking 
out  Old  rails  or  putting  in  new  rails ;  the  most 
that  can  be  said  from  the  proof  is  that  Hans- 
ford was  engaged  in  loading  old  rails  ttiat  had, 
at  some  time,  been  taken  out  of  the  track  and 
were  lying  on  the  right  of  way.  This  proof 
brings  the  case  squarely  within  the  decision 
in  I.  0.  Ry.  Co.  V.  Kelly,  167  Ky.  745,  181  S. 
W.  375,  where  it  was  held  that  a  section  hand, 
engaged  in  loading  on  a  fiat  car,  old  rails 
from  the  right  of  way,  precisely  as  in  this  case, 
was  not  engaged  in  interstate  commerce.  The 
Kelly  Case  is  directly  in  point. 

[2]  The  true  test  as  to  whether  one  is  en- 
gaged in  interstate  commerce  is  this:  Was 
the  employ^  at  the  time  of  the  injury,  en- 
gaged in  Interstate  transportation,  or  in  work 
80  closely  related  to  it  as  to  be  practically  a 
part  of  it?  Shanks  v.  Delaware,  L.  &.  W. 
R.  Co..  239  U.  S.  668.  86  Sup.  a.  188,  60  L. 
Ed.  436,  L.  R.  A.  1916C.  79T.  Applying  this 
test  to  the  facta  of  the  case  before  us,  it  can- 
not be  said  that  Hansford  was  engaged  either 
in  interstate  transportation,  or  in  work  go 
closely  related  to  it  as  to  be  practically  a 
part  of  it  I.  O.  Ry.  Co.  v.  Behrens,  233  U.  S. 
478,  84  Sup.  Ct.  646,  68  U  Ed.  1061,  Ann.  Cas. 
19140,  163;  Delaware,  L.  &  W.  R.  R.  Co.  v. 
Yurkonis,  238  U.  S.  439,  35  Sup.  Gt  902,  69 
Xj.  Ed.  1897;  Shanks  t.  Delaware,  U  &.  W. 
R.  R.  Co.,  supra. 

[3]  Admitting  therefore,  every  fact  shown 
by  plaintiff's  evidence  to  be  true,  as  well  as 
all  reasonable  inferences  that  can  be  drawn 
therefrom,  the  plaintiff  failed  to  establish 
his  case,  and  defendant's  motion  for  a  per- 
emptory Instruction  should  have  been  sustain- 
ed. This  rule  of  practice  is  well  established 
in  this  Jurisdiction.  Fugate  v.  Somerset,  97 
Ky.  48,  29  S.  W.  970,  16  Ky.  Law.  Rep.  S07; 
Miller  V.  Metropolitan  Life  Ins.  Co.,  89  S.  W. 
183,  28  Ky.  Law.  Rep.  223;  Southern  Ry.  Co. 
V.  Goddard,  121  Ky.  677.  89  S.  W.  676,  28  Ky. 
Law  Rep.  623,  12  Ann.  Cas.  116;  O.,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Rue,  142  Ky.  094,  134  S.  W. 
1144;  Haley's  Adm'r  v.  C.  &  O.  Ry.'Co.,  167 
Ky.  208,  162  S.  W.  827;  Kentucky  Tr.  & 
Ter.  Co.  v.  Wilson,  165  Ky.  128,  176  S.  W. . 
991. 

Nevertheless,  under  a  like  well-established 
practice,  the  plaintiff  mlKht  have  amended  hie 
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petition  to  conform  to  the  proof,  at  any  time 
before  the  submission  of  the  case  to  the  Jury, 
by  showing  that  the  plaintiff's  cause  of  action 
arose  under  the  common  law  of  the  state; 
and  that  may  yet  be  done  upon  a  return  of 
the  case  to  the  circuit  court.  I.  0.  R.  B.  Co. 
V.  Kelly,  167  Ky.  745,  181  S.  W.  375;  C,  N. 
O.  &  T.  P.  By.  Co.  V.  Tucker,  168  Ky.  149, 
181  S.  W.  940.  But,  as  he  failed  to  do  so,  the 
court  should  have  sustained  the  defendant's 
motion  for  a  directed  verdict  to  find  for  the  de- 
fendant. 

We  are  not  unmindful  that  tn  the  late 
case  of  Li.  &.  N.  B.  R.  Co.  v.  Parlcer,  242  U.  8. 
13,  37  Sup.  Ct  4,  61  Ii.  Ed.  — >-,  it  was  held 
as  a  rule  of  practice  that,  where  a  defendant 
company,  in  a  suit  of  this  character,  did  not 
ask  to  go  to  the  jury  on  the  question  whether 
the  plaintiff  was  engaged  In  Interstate  com- 
merce, but  merely  asked  the  court  to  direct  a 
verdict  on  the  ground  that  It  appeared  as  a 
matter  of  law  that  he  was  so  engaged,  the 
defendant  could  not  complain,  because,  if  the 
question  had  been  left  to  the  Jury,  and  they 
bad  disbelieved  the  testimony  tending  to  show 
that  the  plaintiff  was  engaged  in  Interstate 
commerce,  there  would  have  been  so  error 
of  law  In  allowing  the  verdict  for  the  plain- 
tiff to  stand. 

It  has  repeatedly  been  held  that  under  con- 
flicting testimony  a^  to  the  nature  of  the 
plalntlff'is  employment.  It  is  proper  to  sub- 
mit to  the  Jury  for  determination  whether  he 
was  engaged  in  interstate  commerce  at  the 
time  of  his  injury.  N.  T.  0.  &  H.  B.  R,  Co. 
V.  Carr,  238  U.  8.  260,  36  Snp.  Ct.  780,  59  L. 
Ed.  1298;  Pennsylvania  Company  v.  Donat, 
230  U.  S.  60,  36  Sup.  Ct  4,  60  L.  Ed.  139 ; 
Southern  By.  Co.  v.  Moyd,  239  U.  S.  496,  36 
Sup.  Ct.  210,  60  L.  Ed.  402. 

But,  If  we  correctly  understand  the  opinion 
in  the  Parker  Case,  supra,  it  merely  extends 
that  rule  by  heading  that  where  the  defendant 
falls  to  ask  for  a  submission  of  that  question 
under  conflicting  testimony,  the  fact  that  the 
court,  as  a  matter  of  law,  erroneously  treated 
it  as  intrastate  commerce  will  not  be  a  ground 
for  a  reversal.  But  that  rule  does  not  ab- 
rogate the  other  well-established  practice  that 
the  court  should  direct  a  verdict  where  the 
testimony  is  all  one  way,  and  where  a  mo- 
tion for  a  peremptory  Instruction  properly 
raises  the  question  of  the  plaintiff's  right  to 
go  to  the  Jury.  To  illustrate:  If  in  the  case 
at  bar  Hansford  bad  testified  that  he  was 
engaged  In  Interstate  commerce  by  remov- 
ing rails  from  the  track  at  the  time  of  Ills  in- 
jury, and  Norris,  the  foreman,  had  contra- 
dicted him  upon  that  point,  the  question  of 
the  character  of  his  work  should  have  been 
submitted  to  the  jury.  But  under  the  proof 
no  such  issue  was  made,  since  no  one  testi- 
fied to  any  fact  that  even  tended  to  show 
that  Hansford  was  engaged  in  interstate 
commerce,  or   transportation,    at   the   time 


oC  bis  injory.  To  farther  lUustiate:  If  a 
case  is  brought  under  the  federal  law  by 
the  widow  for  her  husband's  death,  claiming 
to  be  his  personal  representative,  and  it 
should  appear  upon  the  trial  that  the  plain- 
tiff was  not  the  personal  representative  of 
her  husband,  would  the  court  hesitate  to  di- 
rect a  verdict?  Or,  if  in  such  a  case,  it 
should  appear  that  the  employ^  bad  died 
leaving  no  family,  parents,  or  dependent  Idn, 
could  the  case  be  submitted  to  the  jury  in 
face  of  section  2  ot  the  statute,  which  con- 
fines the  right  of  recovery  to  the  surviving 
widow,  husband,  children,  parents,  or  de- 
pendent kin  of  the  deceased?  Consequently, 
when  plaintiff's  case  failed  for  a  want  of 
proof,  under  the  approved  practice  In  this 
state,  the  defendant's  motion  for  a  directed 
verdict  was  properly  made,  and  should  have 
been  sustained.  I.  C.  R.  B.  Ca  r.  Kelly, 
supra;  C,  N.  O.  &  T.  P.  By.  Co.  v.  Tucker, 
supra. 

Judgment  reversed,  and  action  remanded 
for  a  new  trlaL 


litJSCHEB  T.  JULIAN'S  ADMIL 
(Court  of  Appeals  of  Kentncky.    Jan.  10,  1917.) 

1.  Infants  «=937— Sau  oj  Bxai.  Eotatb— 
poweb  of  cocbt. 

A  court's  power  ta  order  the  sale  of  an  in- 
fant's real  estate  is  derived  solely  from  the 
statutes  which  must  be  strictly  followed. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent, 
Dig.  a  82,  83,  97;  Dec.  Dig.  «=987.] 

2.  Irfants  €=>39— Sale  of  Real  Estat»- 
Pboop— "Matebial  Allkoation." 

Under  Civ.  Code  Prac.  {  126,  providing 
that  all  material  allegations  against  infants 
must  be  proven,  though  undented,  section  127, 
defining  "material  allegations"  to  be  those  nec- 
essai?  to  support  the  cause  of  action,  and  sec- 
tion 429,  requiring  a  petition  for  sale  of  in- 
fant's property  to  show  the  personalty  is  in- 
sufficient, the  msuificiency'  of  the  personal  prop- 
erty must  affirmatively  appear. 

[Ed.  Note. — Foil  other  cases,  see  Infants, 
Cent  Dig.  $!  85-^ ;  Dec.  Dig.  «=>39. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Allegation.] 

3.  Infants  ^s»39— Sals  or  Bxal  Estate— 
Pboof. 

That  an  infant's  personalty  was  insufficient 
to  pay  his  debts  Is  not  sufficiently  established 
where  the  petition  refers  to  an  administrator's 
settlement  in  proof  of  this  fact,  but  the  settle- 
ment was  not  filed  until  after  the  sale. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  §§  85-89;  Dec.  Dig.  «=»39.] 

4.  Infants  «=s»38— Sau  or  Bkai.  Estatb— 
Pboof. 

A  chancellor  is  without  authority  to  sell  an 
infant's  real  estate  for  his  maintenance  and 
education  except  when  clearly  necessary  and 
when  his  parents  are  nnable  to  maintain  and 
educate  him. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  84 ;  Dec  Dig.  «=>38.] 

5.  Infants  €=>39— Salb  of  Bbai.  EJstatk. 

In  a  proceeding  to  sell  an  infant's  real  es- 
tate to  secure  funds  for  his  maintenance,  the 
fact  that  the  infant's  mother  filed  an  answer 
after  the  sale,  stating  her  inability  to  support 
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him,  did  not  remedy  the  lack  of  proper  proof 
wheD  the  sale  was  ordered. 

[Ed.  Note.— For  other  cases,  see  Infants,  Coat. 
Dig.  H  85-80;  Dec  Dig.  <8=339.] 

0,   DepOBTTIONS       «S»19  —  iNTEBBOOATOBIXa — 
NECE88ITT  or  TAKING  BT, 

Under  Civ.  Code  Prac.  {  574,  providing  that 
If  all  the  parties  against  whom  deposition  is 
read  are  under  certain  disabilities,  the  deposi- 
tion mnst  be  taken  upon  Interrogatories,  applies 
where  the  deposition  is  read  against  only  an  in- 
fant defendant,  although  there  are  other  par- 
ties defendant. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  |  SO;  Dec.  Dig.  «a»19.] 

Appeal  from  Clrcnit  Court,  Franklin 
County. 

Suit  to  sell  real  estate  by  Clarence  Julian, 
as  administrator  of  Charles  H.  Julian  and 
guardian  of  Alexander  Julian,  Jr.,  against 
Alexander  Julian,  Jr.,  and  others.  From  a 
Judgment  overruling  his  exceptions  to  the  re- 
port of  the  sale,  William  T.  Luscher,  the  pur- 
chaser, appeals.    Reversed  and  remanded. 

J.  S.  Luscher,  of  Ijoulsvllle,  for  appellant 
Ira  Julian,  of  Frankfort,  for  appellee. 

CliAT,  G.  0.  H.  Julian  died  Intestate  a 
niunber  of  years  ago.  He  left  surviving  him 
his  widow,  now  Mrs.  J.  D.  Stewart,  and  an 
infant  son,  Alexander  Julian,  Jr.  Clarence 
Jallan  was  appointed  administrator  of  the 
estate  of  the  decedent  and  gnardian  of  the 
Infant,  Alexander  Julian,  Jr. 

The  decedent  owned  considerable  estate  at 
the  time  of  his  death.  Dower  was  allotted  to 
the  widow.  Besides  other  tracts  of  land 
which  descended  to  the  infant,  the  decedent 
owned  a  tract  consisting  of  about  117  acres, 
located  in  Franklin  county  on  the  Louisville 
turnpike. 

This  suit  was  brought  by  Clarence  Julian, 
as  administrator  of  C.  H.  Julian  and  guard- 
ian of  Alexander  Julian,  Jr.,  against  Alex- 
ander Julian,  Jr.,  and  others  to  sell  the 
above  tract  for  the  purpose  of  paying  the 
debts  of  C.  H.  Julian  and  to  provide  for  the 
maintenance  and  education  of  the  infant 
The  land  was  sold,  and  William  T.  Luscher 
became  the  purchaser.  From  a  Judgment 
overruling  his  exceptions  to  the  report  of 
sale,  the  purchaser  appeals. 

The  following  facts  appear  in  the  peti- 
tion: 

At  the  time  of  his  death  O.  H.  Julian 
owned  considerable  personal  property  and 
several  pieces  of  real  estate.  He  was  then 
Indebted  to  George  W.  Obinn  and  Mrs.  Jennie 
Cblnn,  and  also  to  Mrs.  M.  B.  R.  Day  and 
Mrs.  Mag  Crockett,  now  deceased,  and  vari- 
ous other  persons  to  the  amount  of  over  $7,- 
794,  and  his  i)erBonal  property  was  wholly 
insufficient  to  pay  off  and  discharge  such 
indebtedness.  After  his  qualification  as  ad- 
ministrator and  guardian,  plaintiff  took 
charge  of  the  estate  of  the  decedent  and  the 
real  estate  descended  to  the  Infant  and  pro- 
ceeded to  sell  the  personal  property  and  col- 


lect the  proceeds.  Commissioners  were  ap- 
pointed and  a.  tract  of  285  acres  assigned  and 
conveyed  to  the  widow  as  her  dower  Interest 
In  the  estate. of  the  decedent  Plaintiff  also 
proceeded  to  rent  the  lands  descended  to  the 
infant  and  manage  the  estate  of  the  infant 
so  as  to  provide  for  his  maintenance  and  edu- 
cation. During  the  month  of  October,  1816, 
he  made  a  final  settlement  of  his  accoimts, 
both  as  administrator  and  guardian,  in  the 
FrankUn  county  court  According  to  these 
settlements,  the  estate  of  the  decedent  was 
Indebted  to  plaintiff  as  administrator  in  the 
sum  of  $1,61&46,  while  plaintiff  was  in- 
debted to  his  ward  in  the  sum  of  $457.82,  sub- 
ject to  his  commissions  as  guardian.  These 
settlements  are  referred  to  and  made  a  part 
of  the  petition,  but  were  not  filed  until  aft- 
er the  sale  took  place.  At  the  time  of  the 
filing  of  the  petition  there  was  not  sufficient 
personal  property  on  hand  to  pay  the  indebt- 
edness of  the  decedent,  nor  was  there  suffi- 
cient money  or  income  from  the  estate  of  the 
Infant  to  provide  for  his  proper  maintenance 
and  education  during  his  minority.  The  land 
sought  to  be  sold  could  not  be  divided  with- 
out materially  Impairing  Its  value.  The  oth- 
er parcels  of  real  estate  owned  by  the  infant 
were  such  that  they  could  not  be  sold  for 
their  fair  value,  and  it  was  to  the  best  inter- 
est of  his  estate  that  the  tract  on  the  Louis- 
ville pike  should  be  sold  for  the  payment  of 
the  debts  of  the  decedent,  and  to  provide 
for  the  education  and  maintenance  of  the 
ward.  T.  H.  Jones  was  appointed  warning 
order  attorney  for  Mrs.  J.  D.  Stewart  who 
Uvea  in  Arkansas,  and  filed  a  letter  from  her 
stating  that  she  claimed  no  interest  in  the 
tract  sought  to  be  sold. 

George  W.  Chlnn  and  Mrs.  Jennie  Chlnn 
filed  answers,  stating  that  Clarence  Julian, 
as  administrator  of  C.  H.  Julian,  deceased, 
was  Indebted  to  them  in  the  amounts  set 
forth  In  the  county  court  settlement  of  his 
accounts  referred  to  and  made  a  part  of  the 
petition.  Clarence  Julian,  as  guardian  of 
Alexander  Julian,  Jr.,  filed  an  answer  to  the 
effect  that  the  facts  stated  in  the  petition 
were  true,  and  that  the  best  Interest  of  the 
infant  required  a  sale  of  the  real  estate  in 
question.  The  deposition  of  William  Powers 
was  taken.  Powers  testified  that  in  his  opin- 
ion, the  tract  of  land  in  controversy  could 
not  be  divided  without  materially  impairing 
its  value.  Later  on  a  certified  copy  of  the 
petition  and  summons  'was  served  upon  the 
infant  while  he  was  temporarily  In  Arkansas. 
A  guardian  ad  litem,  who  was  appointed  to 
represent  the  infant  defendant,  filed  a  report, 
stating  that  he  had  made  a  careful  exanilua- 
tlon  of  all  the  papers  on  file,  and  that  he 
believed  it  to  be  to  the  best  Interest  of  all 
parties  concerned  that  the  land  be  sold. 
Bond  was  executed  pursuant  to  section  493 
of  the  Civil  Code  and  approved  by  the  court, 
but  was  not  recorded  with  the  Judgment;  the 
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Judgment  merely  stating,  "and  the  bond  re- 
quired by  section  483  of  the  CItU  Code  ex- 
ecuted." 

After  the  report  of  sale  had  been  made  and 
exceptions  thereto  had  been  filed,  plalntlfl 
was  permitted  to  file  a  supplemental  petition 
and  copy  of  his  settlements  filed  as  admin- 
istrator and  guardian  in  the  county  court. 
The  supplemental  petition  stated  that  Mrs. 
Stewart,  the  mother  of  the  infant,  was  un- 
able to  provide  for  his  proper  maintenance 
and  education.  The  supplemental  report  of 
the  guardiau  ad  litem  stated  that  he  was 
unable  to  make  a  dtfense  to  the  action. 

Upon  this  showing  the  court  directed  the 
derk  to  certify  to  the  clerk  of  the  Franklin 
county  court  a  copy  of  the  guardian's  bond 
theretofore  approved,  to  be  recorded  In  the 
county  clerk's  ofllce,  and  also  entered  an  or- 
der overruling  the-  purchaser's  exceptions  to 
the  report  of  sale  and  confirming  the  sale. 

[1]  The  courts  have  no  Inherent  power  to 
order  the  sale  of  an  Infant's  real  estate. 
Their  powers  are  purely  statutory,  and  the 
statutes  must  be  strictly  complied  with  to 
divest  the  Infant  of  title.  Ford  et  al.  v.  May 
et  al.,  167  Ky.  830, 164  S.  W.  88;  Hays  et  aL 
V.  Wicker,  161  Ky.  706,  171  S.  W.  447;  Mel- 
cher  V.  Yager's  Guardian,  159  Ky.  597,  167  S. 
W.  871;  Wyatt's  Trustees  et  aL  v.  Grlder 
et  al.,  158  Ky.  440, 165  S.  W.  420. 

[2]  In  this  case  It  was  sought  to  sell  the 
tract  In  controversy  for  two  purposes:  (1) 
To  pay  the  debts  of  the  decedent;  (2)  to  pro- 
vide for  the  maintenance  and  education  of 
the  ward.  The  only  heir  of  the  decedent  was 
an  Infant  over  14  years  of  age.  Section  126 
of  the  Civil  Code  of  Practice  provides  that 
all  material  allegations  of  the  pleadings 
against  Infants  must  be  proven,  even  though 
not  denied.  Sectl<m  127  defines  a  "material 
allegation"  to  be  one  necessary  to  support  the 
cause  of  action.  Section  429  sets  out  at 
length  what  facts  must  be  stated  In  the  pe- 
tition for  a  sale  of  the  decedent's  real  estate 
for  the  purpose  of  settling  his  estate.  These 
necessary  allegations  are  the  amount  of  the 
debts,  the  nature  and  value  of  the  property, 
real  and  personal,  so  far  as  known  to  the 
plaintifT,  and  whether  or  not  the  i)ersonal 
estate  Is  suffldent  to  pay  all  debts. 

[3]  Before  an  Infant's  real  estate  can  be 
ordered  sold  to  pay  the  debts  of  bis  ancestor, 
it  should  affirmatively  appear,  at  the  time, 
that  the  personal  property  of  the  decedent  Is 
insufficient  to  pay  his  debts.  Here  the  only 
proof  of  this  fact  was  contained  in  the  ad- 
mlnistrator's  settlement  which  was  referred 
to  and  made  a  part  of  the  petition,  but  not 
filed  therewith  until  after  the  sale  had  taken 
place  and  exceptions  thereto  had  been  taken. 
As  stated  in  the  case  of  Carter  v.  Crow's 
Adm'r,  130  Ky.  41,  112  S.  W.  1098: 


"We  are  familiar  with  no  authority  which  au- 
thorizes a  sale  of  the  decedent's  real  estate  untQ 
the  necessity  therefor  has  been  established  by 
pleading  and  proof." 

This  necessity  must  be  established  by  proof 
in  the  record  when  the  sale  Is  ordered.  It 
is  not  sufficient  we  think  to  supply  such  proof 
after  the  sale  has  taken  place  by  merely  fil- 
ing exhibits  which  should  have  been  thereto- 
fore filed.  Clay's  Guardian  et  aL  v.  Rice,  172 
Ky.  164,  189  S.  W.  11. 

[4,  6]  When  we  come  to  consider  the  sec- 
ond ground  on  which  the  sale  was  prayed, 
we  find  that  there  was  no  proof  that  the 
Infant  was  attending  school  or  intended  to 
attend  schooL  Nor  was  there  allegation  or 
proof  to  show  the  inability  of  his  mother  to 
maintain  and  educate  him.  We  have  written 
that  the  chancellor  Is  without  authority  to 
sell  an  Infant's  real  estate  for  bis  main- 
tenance and  education,  except  in  a  case  of 
clear  necessity  and  a  showing  that  his  par- 
ents are  unable  to  maintain  and  educate  him. 
Damron  et  aL  v.  Damron's  Guardian,  109  Ky. 
678, 184  S.  W,  1129;  Taylor  et  al.  v.  Taylor's 
Guardian  et  aL,  149  Ky.  707,  149  S.  W.  1000, 
Ann.  Caa.  1914B,  275;  Dixon  v.  Hoslck,  101 
Ky.  231,  41  S.  W.  282,  19  Ky.  Law  Rep.  387; 
Campbell  v.  Goodln,  128  Ky.  278,  108  S.  W. 
248,  32  Ky.  Law  Rep.  1137.  It  is  clear,  there- 
fore, that  a  sale  for  the  purpose  of  mainte- 
nance and  education  was,  not  authorized  when 
the  judgment  was  entered.  The  fact  tbat  the 
mother  of  the  Infant  subsequently  filed  an  an- 
swer stating  that  she  was  unable  to  support 
the  Infant  was  not  sufficient  to  supply  the 
omission  of  proper  proof  of  this  fact  when 
the  sale  vras  ordered.  Clay's  Guardian  et  al 
V.  Klce,  supra. 

[6]  The  only  proof  before  the  court  when 
the  sale  was  ordered  was  a  deposition  to  the 
effect  that  the  land  could  not  be  divided 
without  materially  Impairing  Its  value.  This 
deposition  was  not  taken  In  Interrogatories. 
The  Code  provides  that  If  all  the  parties 
against  whom  a  deposition  la  to  be  read  are 
under  disability,  other  than  coverture  or  in- 
fancy and  coverture  combined,  d^xwitlons 
must  be  taken  upon  Interrogatories.  Section 
574  of  the  avll  Code;  Womble  v.  Trice,  112 
Ky.  533,  66  S.  W.  370,  67  S.  W.  9,  23  Ky.  Law 
Rep.  1939.  While  other  persons  were  made 
parties  defendant,  the  deposition  was  not  to 
be  read  against  them,  but  only  against  the 
Infant  defendant  Hence  it  should  have  been 
taken  upon  interrogatories. 

We  deem  It  unnecessary  to  pass  on  the  oth- 
er exceptions,  In  view  of  the  fact  that  the 
matters  complained  of  will  not  likely  occur 
on  another  hearing. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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VOGT  et  al.  t.  CITY  OF  LOUISVII/LE  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1917.) 

1.  Taxation     «=>201(2)— Exemptions— Stat- 
utes—Stbict  CONSTBUOTION. 

Bxnnptions  from  taxation  must  be  strictly 
construed,  and  one  claiming  an  exemption  must 
■how  it  to  be  clearly  within  the  spirit  and  in- 
tent of  the  exception. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  322;    Dec.  Dig.  «=9204(2).] 

2.  TaXATIOH  «=»241(8)— EXEMPTIONB— "Pubb- 

LT  Public  CEtAMTT." 
A  lodge  which  owned  real  estate  and  a 
building  thereon  and  rented  the  rooms  for  lodm 
and  ruigioos  purposes  was  not  a  purely  public 
charity  within  the  exemption  from  taxation  in 
Const,  i  170,  though  it  distributed  sums  of 
money  to  its  members  and  occasionally  made  do- 
nations to  others,  when  such  donations  were 
drawn  largely  from  the  money  in  the  treasury 
exceeding  the  needs  of  the  lodge,  which  had  no 
general  public  charitable  purpose. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  392;   Dec.  Dig.  e=»241(3). 

Fbr  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Charity.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  Henry  Vogt  and  others,  as  trustees 
of  De  Molay  Commandery  No.  12,  Knights 
Templar,  against  the  City  of  Lonisvllle  and 
others.  Judgment  dismissing  the  petition, 
and  complainants  appeal.    Affirmed. 

J.  B.  Luscher,  Robt  O.  Klnkead,  and  Eu- 
gene R.  Attkisson,  all  of  LoulsTlUe,  for  ap- 
pellants. Pendleton  Beckley,  and  Geo.  Cary 
Tabb,  both  of  Louisville,  for  appellees. 

SETTLE,  O.  J.  The  question  Involved  In 
this  case  Is  whether  the  real  estate  in  the 
dty  of  Louisville  owned  by  the  De  Molay 
Commandery  No.  12,  Knights  Templar,  the 
title  to  which  Is  held  by  appellants  as  Its 
trustees,  is  subject  to  taxation.  The  action 
was  brought  by  appellants  to  obtain  a  ded- 
slon  by  the  court  of  that  question,  and  an 
injunction  therein  sought  to  prevent  appel- 
lees from  assessing  the  property  for  taxa- 
tion, and  also  to  prevent  their  collecting  any 
taxes  thereon.  After  the  filing  of  api)ellee8' 
answer  proof  was  taken  on  the  Issues  made 
by  the  pleadings.  On  the  hearing  the  court 
below  refused  the  relief  asked  by  appellants 
and  dismissed  their  petiticxi.  From  the  Judg- 
ment entered  in  conformity  to  that  ruling, 
the  latter  have  appealed. 

The  property  consists  of  a  lot  and  three- 
story  stone  front  bulidiug,  the  lot  front  62^ 
feet  on  the  south  side  of  Broadway,  between 
Second  and  Third  streets,  and  running  back 
260  feet  to  an  alley.  The  entrance  hall  on 
the  first  floor  of  the  building  divides  the 
front  part  of  it  into  two  large  parlors,  a 
library  and  committee  rooms.  The  rear  is 
occupied  by  the  drill  hall  and  kitchen.  The 
drill  hall  is  at  times  rented  out,  and  since 
the  Institution  of  this  action  a  lease  was 
made  of  it  to  a  Cliristinn  Science  congrega- 
tion as  a  place  of  worship  on  Sundays,  for 


one  year,  at  a  rental  of  $T5  per  month.  The 
second  floor  of  the  building  is  used  more 
particularly  for  the  purposes  of  the  com- 
mandery, such  as  the  conferring  of  degrees, 
conducting  the  work  of  the  commandery,  etc. 
The  third  floor  contains  lockers  owned  by  the 
members  of  the  commandery,  in  which  they 
keep  their  uniforms  and  any  other  personal 
property  they  may  wish  to  put  there.  The 
estimated  value  of  this-  property  is  $47,000. 

The  sole  ground  upon  which  the  exemp- 
tion from  taxation  is  asked  by  appellants  Is 
that  De  Molay  Commandery  is  an  institutioa 
of  "purely  public  charity,"  and  by  reason 
thereof,  under  section  170  of  the  Constitution 
of  the  state,  not  subject  to  taxation.  The 
petition  does  not  ask  the  exemption  of  a 
fund,  the  principal  or  interest  of  which  is 
devoted  to  charitable  uses,  but  only  its  real 
estate,  already  described,  which  was  purchas- 
ed and  is  maintained  for  the  use  and  benefit 
of  the  members  of  De  Molay  Commandery, 
or  rather,  as  alleged  in  the  petition,  "for  a 
home  for  the  said  De  Molay  Commandery." 
The  provision  of  the  Constitution  under 
which  the  exemption  is  here  claimed  is  found 
in  section  170  thereof: 

"There  shall  be  exempt  from  taxation  •  •  • 
institutions  of  purely  public  charity.    •    •    * " 

[1]  It  is  well  to  bear  in  mind  at  the  out- 
set that  exemptions  from  taxation  must  be 
strictly  construed,  and  one  claiming  an  ex- 
emption must  show  it  to  be  clearly  within 
the  spirit  and  intent  of  the  exception.  City 
of  Middlesboro  v.  New  South  Brewing  Co., 
106  Ky.  351,  66  S.  W.  427,  21  Ky.  Law  B^. 
1782;  City  of  Newport  v.  Masmic  Temple 
Ass'n,  108  Ky.  333,  S6  S.  W.  406,  21  Ky.  Law 
Bep.  1785,  47  L.  B.  A.  252. 

One  of  the  best  statements  of  the  rule  re- 
ferred to  is  thus  given  la  Frederick  Elect 
Lt  ds  Power  Co.  v.  Frederick  City,  84  Md. 
599,  86  AtL  362,  36  L.  B.  A.  130: 

"The  ri^bt  of  taxation  is  never  presumed  to 
be  relinquished,  and  before  any  par^  can  right- 
ly claim  an  exemption  from  the  common  bur- 
den, it  is  incumbent  upon  that  party  to  show 
affirmatively  that  the  exemption  diaimed  is  au- 
thorized by  law.  If  there  be  a  •  *  •  doubt 
upon  the  subject,  that  doubt  must  be  resolved 
in  favor  of  toe  state,  and  it  is  only  where  the 
exemption  is  shown  to  be  granted  in  terms  clear 
and  unequivocal  that  the  right  of  exemption  can 
be  maintained." 

[2]  Is  De  Molay  Commandery  an  institu- 
tion of  "purely  public  charity"?  Its  property 
is  used  and  enjoyed  only  by  its  own  members. 
No  part  of  its-  building  is  given  over  to  the 
free  use  of  widows  or  orphans  as  a  home, 
nor  is  it  even  an  asylum  for  the  indigent  of 
Its  own  order.  Tlie  only  occupancy  of  its 
building  by  persons  outside  of  the  order  is 
confined  to  the  occasional  occupancy  of  its 
drlllroom  for  such  use  as  it  receives  com- 
pensation. The  use  made  of  the  building  by 
its  members  is  for  the  benefit  of  the  associa- 
tion and  their  Individual  comfort  and  social 
profit.     The  total  income  of  the  De  Molay 
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Commandery  for  fhe  past  year  appears  to 
have  been  $4,900,  $300  of  which  it  spent  In 
charity,  that  Is,  distributed  for  the  relief 
of  the  slcfc  or  Indigent  among  Its  own  mem- 
bers. It  la  true  the  commandery  has  oc- 
casionally made  charitable  contributions 
outside  of  the  state,  for  its  books  show  that 
In  1889  It  donated  $88  to  yellow  fever  suf- 
ferers In  Florida ;  in  1001,  $100  to  Galveston, 
Tex.,  flood  sufferers;  and  In  1907,  $107  to 
sufferers  from  the  earthquake  and  fires  of 
Ban  Francisco,  Cal.  But  all  of  the  contribu- 
tions to  charity  mentioned,  though  highly 
commendable,  are  not  sufficient  to  demon- 
strate tliat  the  commandery  la  an  Institution 
of  purely  public  charity.  It  also  expends 
considerable  sums  each  year  in  furtherance 
of  the  fraternal  spirit  and  aims  of  the  or- 
der, because  such  expenditures  are  found 
necessary  to  enlist  the  interest  and  obtain 
the  co-operaticn  of  the  members  in  its  work. 
In  brief,  it  appears  from  the  record  before 
OS  that  De  Molay  Commandery  is  essential-' 
ly  a  fraternal  and  social  organization,  and 
Oiat  the  charity  it  dispenses  is  only  an  Inci- 
dent to  the  work  it  performs.  Its  charter, 
made  a  part  of  the  record,  shows  it  to  be  a 
corporation  created  by  an  act  of  the  Legis- 
lature of  Kentucky,  with  power  to  acquire 
and  own  property,  real  and  personal,  to  bor- 
row and  loan  money;  tut  It  is  nowhere  re- 
cited therein  that  it  is  a  charitable  organiza- 
tion. We  do  not  mean  to  be  understood  as 
saying  that  De  Molay  Commandery  is  a  busi- 
ness corporation,  created  or  maintained  for 
gain  or  profit  On  the  contrary,  its  mission 
is  to  benefit  mankind,  and  to  that  end  its 
work  is  in  large  measure  charitable.  But 
what  we  do  mean  to  say  is  aptly  expressed 
in  Bangor  t.  Lodge,  73  Me.  428,  40  Am.  Rep. 
369,  as  follows: 

"It  is  apparent  that  the  defendant  corporation 
cannot  be  regarded  as  a  purely  public  charitable 
institution,  because  it  wants  tne  essential  ele- 
ments of  a  public  charity.  It  has  other  objects 
than  charity.  Whatever  its  ultimate  nnrposee, 
the^  are  oUier  than  charitable.  Its  funds  are 
derived,  not  from  devises  and  gifts  as  in  case 
of  a  public  charity,  but  from  fees  and  the  as- 
sessment of  its  members.  The  funds  so  obtain- 
ed are  to  be  distributed  among  the  poor  and 
needy  members,  from  whom  they  were  collected, 
and  among  their  wives  and  children.  It  is  an 
association  for  the  mutual  benefit  of  its  mem- 
bers, and  not  a  charitable  institution  within  the 
meaning  of  the  statute." 

In  City  of  Newport  v.  Masonic  Temple 
•  Assoc,  108  Ky.  333.  56  S.  W.  405,  21  Ky.  Law 
Rep.  17S5,  47  L.  R.  A.  252,  It  was  held  that 
property  held  exclusively  by  a  Masonic  Lodge 
is  not  a  "purely  public  cliarlty,"  the  opinion 
quoting  with  approval  the  excerpt  from  Ban- 
gor v.  Lodge,  supra.  To  the  same  effect  arc 
the  foUovring  cases  decided  In  other  Jurisdic- 
tions: Mason  V.  Perry,  22  R.  I.  475,  48 
Atl.  671;  Fltterer  v.  Crawford,  Collector, 
157  Mo.  51,  57  S.  W.  532,  50  L.  R.  A.  191; 
Lodge  V.  Hayslip,  23  Ohio  St.  144 ;  Babb  v. 
Reed,  5  Rawle  (Pa.)  151,  28  Am.  Dec.  650; 
State  T.  McOrath,  95  Mo.  183,  8  S.  W.  425; 


State  V,  Central  St  Louis  Masonic  Hall  Ass'n, 
14  Mo.  App.  597. 

The  following  cases,  dted  In  the  brief  of 
appellants'  counsel,  namely:  Widows'  &  Or- 
phans' Home  y.  Commonwealth,  126  Ky.  3S6, 
103  S.  W.  364,  31  Ky.  Law  Rep.  775,  16  L. 
R.  A.  (N.  S.)  829;  Commonwealth  ▼.  Young 
Men's  Christian  Association,  116  Ky.  711,  76 
S.  W.  522.  25  Ky.  Law  Rep.  940,  105  Am.  St 
Rep.  234;  Oernian  Gymnastic  Association 
V.  Commonwealth,  117  Ky.  958,  80  S.  W.  201, 
25  Ky.  Law  Rep.  21(»,  65  L.  R.  A.  120,  111 
Am.  St.  Rep.  287;  and  Commonwealth  v. 
Board  of  ISducation  Methodist  Episcopal 
Church,  166  Ky.  610,  179  S.  W.  596— do  not 
support  their  claim  to  the  exemption  here 
asserted.  In  the  case  first  mentioned,  the 
Odd  Fellows  Widows'  &  Orphans'  Home  at 
Lexington  was  held  to  be  exempt  from  taxa- 
tion upon  the  ground  that  It  was  a  corpora- 
tion whose  sole  object  was  to  provide  a  suit- 
able home  and  maintenance  for  the  destitute 
widows  and  orphans  of  Its  bounty,  wbidi 
made  the  corporation  and  its  work  an  institu- 
tion of  purely  public  charity  in  the  meaning 
of  section  170  of  the  Constitution.  In  the 
second  case,  the  Touqg  Men's  Christian  As- 
sociation was  allowed  the  exemption  from 
taxation  claimed,  on  three  grounds:  First, 
that  It  was  a  religious  institution;  second, 
an  educational  institution;  and,  third,  that 
it  was  a  purely  public  charity.  In  the  opin- 
ion it  is  said: 

"We  have  no  hesitancy  in  declaring  that  ap- 
pellees, in  the  use  of  their  buildings  as  places 
actually  used  for  religious  worship,  are  exempt- 
ed from  taxation  thereon,  as  being  dearly  with- 
in the  letter  and  intent  of  section  170  of  the 
Constitution.  •  ♦  •  Aside  from  that  part  of 
the  religious  work  done  by  appellees,  which 
may  be  denominated  devotional,  they  undertake 
to  bring  within  the  religious,  moral,  and  in- 
tellectual influences  of  the  institution  aU  young 
men,  and,  for  that  matter,  old  men,  too,  for  the 
betterment,  improvement,  and  protection  from 
evil  influences  and  consequences.  It  is  not  fso 
much  the  giving  of  alms,  or  in  aid  of  the  mendi- 
cant The  endeavor  is  to  reach  the  boys  and 
young  men  before  they  need  alms,  and  before 
they  are  reduced  to  beggary,  and,  by  traininr 
the  minds,  and  teaching  them  how  to  use  and 

E reserve  their  bodies,  and  how  to  live  useful  and 
onest  lives,  to  save  thorn  from  the  lower  grades 
of  misfortune,  bo  familiar  in  the  utter  helpless- 
ness of  abject  poverty  and  disease  and  want." 

In  the  third  case,  the  German  Gymnastic 
Association  was  relieved  from  taxation  up- 
on the  ground  that  it  was  an  educational  in- 
stitution. In  the  last  case  mentioned,  an 
ofBce  building  owned  by  the  Board  of  Edu- 
cation of  the  Methodist  Episcopal  Church 
and  located  in  the  city  of  Louisville  was 
held  to  be  exempt  from  taxation  because  the 
entire  Income  therefrom  was  used  in  the  sup- 
port and  maintenance  of  a  school  owned  and 
conducted  by  the  board  in  Barboursville,  Ky-, 
the  latter  Institution  being  one  solely  devoted 
to  the  purposes  of  education. 

A  companion  case  in  principle  to  the  four 
last  considered  Is  Commonwealth,  by,  etc.,  v. 
Parr's  Ex'r  et  al..  167  Ky.  46,  170  S.  W.  lOlS. 
In  that  case  Daniel  G.  Parr,  of  LoidarlUe,  by 
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will  devised  the  residuum  of  his  estate  to 
trustees,  who  were  directed  to  use  it  in  pro- 
viding and  maintaining  in  the  city  of  Louis- 
ville a  permanent  home  for  old  and  desti- 
tute women,  residents  of  the  state  of  Ken- 
tucky, to  be  known  as  "Parr's  Rest,"  "where 
feeble  old  women,  who  have  no  estate  of 
their  own,  and  who  are  unable  to  provide  for 
themselves  the  necessaries  of  life,  might  find 
shelter  and  rest  in  their  declinlnK  years." 
It  was  held  that  the  home  known  as  "Parr's 
Best,"  as  well  as  the  money  and  other  per- 
sonal property  devoted  to  its  maintenance^ 
was  exempt  from  taxation,  upon  the  ground 
that  the  charity  was  of  a  purely  public  char- 
acter, which  section  170  «f  the  Constitution 
declares  shall  not  be  subject  to  taxation.  In 
the  opinion  it  is  said: 

"That  Parr's  Rest  is  an  institution  of  purely 
pnbUc  diarity,  within  the  meaninx  of  section 
170  of  the  Constitution,  there  can  be  no  ques- 
tion. 6  Cyc.  900:  Ford  v.  Ford,  91  Ky.  575  [16 
S.  W.  451,  13  Ky.  L*w  Bep.  183];  Zable  v. 
Louisville  Baptist  Orphans'  Home,  92  Ky.  89 
ri7  S.  W.  212,  13  Ky.  Law  Rep.  3851  18  L.  B. 
A.  669;  Trustees  of  Kentucky  Female  Orphan 
School  v.  CSty  of  Louisville,  100  Ky.  487  [36 
S.  W.  921,  19  Ky.  Law  Bep.  1001,  19161  40 
L.  B.  A.  119 ;  Commonwealth  v.  Thomas  Trus- 
tee, 119  Ky.  208  [83  S.  W.  572.  26  Ky.  Law 
Bep.  1128,  6  L.  B.  A.  (N.  S.)  320] :  Widows' 
and  Onduins'  Home  v.  Gommonwealth,  126  Ky. 
886  [103  S.  W.  354,  31  Ky.  Law  Rep.  775]  16 
L.  R.  A.  (N.  S.)  829;  City  of  Daytou  v.  Trus- 
tees of  Speer's  Hospital,  166  Ky.  60  [176  S.  W. 
861];  I4cptane  £Hre  Engine  &  Hose  Co.  v. 
Board  of  Kdncatien,  166  Kv.  1,  178  S.  W.  llSa 
In  the  case  last  above  cited,  we  said;  'Mr.  Jus- 
tice Gray,  when  on  the  Supreme  Bench  of  Mas- 
sachusetts, defined  a  chanty  in  its  legal  sense 
as  a  gift  to  be  applied  consistently  with  exist- 
ing laws,  for  the  benefit  of  an  indefinite  num- 
ber of  persons,  either  by  bringing  their  minds 
or  their  hearts  under  the  influence  of  education 
or  religion,  by  relieving  their  bodies  from  dis- 
ease, suffering,  or  constraint,  by  assisting  them 
to  establish  tnemseWes  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  oth- 
erwise lessening  the  burdens  of  government. 
Jackson  v.  PhiJUips,  14  Allen  (htum.)  555.  It 
is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described 
as  to  show  that  it  is  charitable  in  its  nature. 
Jackson  v.  Phillips,  supra.  While  this  last 
definition  is  perhaps  not  as  concise  as  could  be 
desired,  it  Is  nevertheless  both  clear  and  com- 
prehensive, and  is  adopted  by  Perry  In  his  work 
on  IVusts  as  the  most  satlBiactory  definition  of 
a  charitable  use;  and  it  has  lately  been  ap- 
proved by  the  Supreme  Court  of  Pennsylvania 
m  Fire  Insurance  Patrol  v.  Boyd,  supra  [120 
Pa.  624,  15  Atl.  553,  1  L.  B,  A.  417,  6  Am. 
St.  Rep.  745],  where  the  distinction  between 
the  motive  and  the  purpose  of  the  gift  is  point- 
ed out.  and  the  purpose  declared  to  be  the  true 
test.  Withont  confining  themselves  to  any  one 
definition,  but  looking  at  the  subject  in  its  broad- 
est significance,  text- writers  have  generally  clas- 
sified charitable  gifts  as  follows:  (1)  Gifts  for 
eleemosynary  purposes;  (2)  ptta  for  educational 
purposes;  &f  rifts  for  religious  purposes;  and 
(4)  gifts  for  public  purposes.  Bispbman's  Prin- 
ciples of  Equity,  S  120.' " 

It  1«  manifest  that  neither  De  Molay  Com- 
mandery  nor  its  building  or  other  property 
here  claimed  to  be  exempt  from  taxation  can 
be  classed  as  an  institution  of  purely  public 
charity  in  the  meaning  of  any  of  the  above 


definitions  of  aacb  a  charity,  or  in  the  mean- 
ing of  section  170  of  the  Constltuticm.  On 
the  contrary,  like  the  building  of  the  Mason- 
ic Lodge  which,  in  City  of  Newport  v.  Ma- 
sonic Temple  Ass'n,  supra,  was  held  to  be 
subject  to  taxation,  its  building  is  maintain- 
ed solely  as  a  home  for  the  commandery, 
and  substantially  the  only  charity  it  dis- 
penses is  what  It  does  not  need  to  expend  in 
maintaining  its  home.  It  is  not  therefore  en- 
titled to  the  exemption  claimed ;  and  as  the 
Judgment  of  the  circuit  court  was  to  this  ef- 
fect, it  must  be  and  la  hereby  affirmed. 


KBNTUOKT  LIVE  STOCK  INS.  CO,  v.  Mc- 
WILLIAMS. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1917.) 

1.  iNSUBANcn  «s»256(l),  268.  662-Falsb 
Wabbantixs  im  Appuoa-tioh— Statdtbs— 
constbuotion. 

It  is  the  purpose  of  Ky.  St  §  639,  pro- 
viding that  all  statements  or  descriptions  in  an 
insurance  application  shall  be  held  representa- 
tions, and  not  warranties,  nor  shall  misrepre- 
sentations, unless  material  or  fraudulent,  pre- 
vent recovery  on  the  policy,  to  prevent  loss  of 
indemnity  on  misrepresentations  or  warranties 
not  fraudulent  or  material,  either  in  the  ap- 
plication or  proof  of  loss,  and  to  defeat  recovery 
the  false  statements  must  be  shown  to  have  been 
material  or  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  968,  1018,  1019,  1358;  Dea  Dig. 
«8=>256a).  268,  552.] 

2.  INSUBANCE  9=>665(3,  "T)— Live  Stock  In- 
surance —  Misbef^esbntatioitb  —  Feaud 
— evidencb. 

Ehridence  held  to  show  that  statements  in 
procuring  insurance  on  a  horse  and  making 
proof  of  loss,  while  false,  were  neither  material 
nor  fraudulent,  so  that  toe  policy  was  not  there- 
by avoided. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  jf  1711-1716,  1728,  1724,  1726, 
1727 ;  Dec.  Dig.  «=>«e6(8, 7).] 

3.  Insubance    <g=>281— Live    Stock    Insue- 

ARCB— MiSBEPBKSENTATIONS — ^FbAUD. 

No  different  rule  should  be  applied  as  to 
misrepresentations  of  the  price  paid  for  live 
stock  and  misrepresentations  as  to  value  of  any 
other  property  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |§  597-600;  Dec.  Dig.  «=.281.] 

4.  Insurance  ®=>281— Live  Stock  Insub- 
A  NCR— Value  op  Propebtt. 

llie  material  question  in  fixing  insurable 
value  of  live  stock  is  not  the  price  paid,  but  its 
true  value,  so  that,  where  the  statement  that 
the  value  of  a  horse  was  $1,200  was  in  no  way 
contradicted,  the  fact  that  the  owner  falsely 
stated  that  he  paid  |1,100  for  it  was  not  ma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  597-600;  Dec.  Dig.  «8=»281.I 

5.  Insurance  «s>668(6)— Livb  Stock  Insob- 

ance— Fkauduudnt  Bepbesentationb. 
Where  the  owner  of  a  horse  in  applying  for 
insurance  stated  that  he  had  paid  $1,106  for 
the  horse,  as  he  counted  it,  in  cash,  cash  notes 
same  as  cash,  and  the  agent  wrote  in  the  ap- 
plication "$1,105  cash,"  and  said  that  it  did 
not  make  any  difference,  it  cannot  be  said  as 
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a  matter  of  law  that  the  statement  was  fraadn- 
lent. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  IHg.  §{  1737-1740.  1758-1760;  Dec.  Dig. 
<8=»668(6).] 

6.  APFEAIi  AND  Ebbob  4=>802(4)— Scopb— In- 

BTBDCTIONS— PBESKBVATION    OF   EXOEFTIOHS. 

Although  all  instructions  were  objected  and 
excepted  to,  if  the  giving  of  one  only  was  as- 
signed as  error  in  the  motion  and  grounds  for 
new  trial,  that  alone  Is  before  the  court  on  ap- 
peal for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1748 ;  Dec.  Dig.  <S=9302(4).] 

7.  Tbial  «=>296(1)— iNSTBUonoNB— Fobm. 

An  instruction  need  not  state  all  the  law  on 
the  subject  if  it  properly  refers  to  other  instruc- 
tioDS  which  do  cover  the  subject. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  fS  705-707 ;  Dec.  Dig.  (8=>296(1).] 

8.  Appeal    and    Ebbob    «=s>1001(1)— Scopb— 
Questions  of  Pact. 

A  verdict  supported  by  some  evidence  will 
not  be  disturbed  upon  appeal  unless  it  is  fla- 
grantly against  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3028-3933;  Dec.  Dig.  <S=> 
lOOld).] 

Appeal  from  ClFcalt  Court,  Anderson 
Oounty. 

Action  by  J.  McWUllaois  against  the  Ken- 
tucky Live  Stock  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Willis,  Todd  &  Bond,  of  Sbelbyvllle,  and 
J.  S.  McElroy,  Jr.,  of  Louisville,  for  appel- 
lant Edwards,  Ogden  &  Peak,  of  Louis- 
ville,  and  Lillard  Carter,  of  Lawrenceburg, 
for  appellee. 

CLARECE,  J.  On  August  5,  1914,  appellant 
issued  to  appellee  an  insurance  policy  for 
$750,  Insuring  a  Percheron  stallion  named 
Bellmont  Boy  for  one  year  against  death  from 
accident  or  disease.  On  October  11,  1914, 
the  horse  was  burned  to  death  in  an  acci- 
dental flre  and,  appellee  having  furnished 
proof  of  the  destruction  of  the  horse,  appel- 
lant denied  liability  therefor  and  declined 
to  pay  the  policy.  Appellee  then  Instituted 
this  action  In  the  Anderson  circuit  court,  and 
upon  trial  before  a  jury  recovered  a  Judg- 
ment against  appellant  for  the  amount  of  the 
policy,  with  interest  and  costs.  Appellant's 
motion  for  a  new  trial  having  been  overrul- 
ed, this  appeal  is  prosecuted. 

Appellant's  defenses  were  that  the  policy 
was  avoided  by  reason  of  false  representa- 
tions made  by  appellee  in  his  application  upon 
which  the  policy  issued,  and  that  the  right  to 
recover  was  forfeited  by  false  statements 
in  the  proof  of  loss  submitted  by  appellee  to 
sustain  his  claim  for  indemnity  under  the 
policy. 

The  reasons  urged  here  for  reversal  are: 
(1)  That  the  court  erred  in  refusing  a  di- 
rected verdict  for  the  appellant;  (2)  that 
the  court  erred  in  giving  and  rrfuslng  in- 
structions; (3)  that  the  verdict  Is  contrary 
to  and  not  supported  by  the  evidence. 


The  statements  made  by  appellee  in  both 
the  application  and  the  proof  of  loss,  which 
are  alleged  to  have  been  false  and  material, 
are  his  answers  to  the  following  questions: 

"Q.  21.  What  did  you  pay  the  party  named 
in  answer  to  question  lOr 


"A.  $i;i06."    O.  22. 
)ve  anmial  did 


In  the  purchase  of  the  above  animal  did  you 
pay  cash  or  trade  or  both?  A.  Ca^h.  Q.  23- 
Has  the  purchase  money  been  all  paid?  A. 
Yes." 

The  policy  contains  clauses  proridlog  that 
it  should  be  void  In  the  event  that  represen- 
tations made  by  appellee  in  the  application 
were  false,  and  that  the  right  to  recover  any- 
thing upon  the  policy  would  be  forfeited  in 
the  event  false  statements  were  made  in  the 
sworn  proof  of  loss  insured  was  required 
to  furnish  the  company  if  a  loss  occurred. 

Section  639  of  the  Kentucky  Statutes  pro- 
vides as  follows: 

"All  statements  or  descriptions  in  any  appli- 
cation for  a  policy  of  insurance  shall  be  deemed 
and  held  representations  and  not  warrantiea; 
nor  shall  any  misrepresentations,  unless  ma- 
terial or  fraudulent,  prevent  a  reooveiy  on  the 
policy." 

[1]  It  is  the  purpose  of  this  section  to  pre- 
vent the  insured  from  losing  his  indemnity 
upon  either  a  misrepresentation  or  warranty 
that  was  not  fraudulent  or  material  to  the 
risk,  as  has  been  held  by  this  court  in  nu- 
merous cases,  and  the  same  rule  applies  with 
equal  force  to  statements  in  the  proof  of  loss. 
Germania  Ins.  Go.  v.  Rudwlg,  80  Ky.  223; 
Home  Ins.  Co.  v.  Koob,  113  Ky.  360,  68  S.  W. 
453,  58  L.  R.  A.  68,  101  Am.  St  Rep.  354,  24 
Ky.  Law  Rep.  223 :  Piot.  Savings  Society  v. 
Dees,  120  Ky.  286,  86  S.  W.  622,  27  Ky.  Law 
Rep.  670;  Prov.  Savings  Society  v.  Whayne's 
Adm'r,  131  Ky.  84,  93  S.  W.  1049,  29  Ky.  Law 
Rep.  160;  Warren  Deposit  Bank  v.  F.  &  D. 
Co.,  116  Ky.  38,  74  S.  W.  1111,  25  Ky.  Law 
Rep.  289 ;  Imperial  Fire  Ins.  Co.  v.  Kierman, 
83  Ky.  468 ;  Kenton  Ins.  Co.  v.  Wigglnton,  89 
Ky.  330,  12  S.  W.  668,  7  L.  R.  A.  81,  11  Ky. 
Law  Rep.  639 ;  Mutual  Life  Ins.  Co.  y.  Thom- 
son, 94  Ky.  253,  22  S.  W.  87,  14  Ky.  Law 
Rep.  800;  Lancashire  Ins.  Co.  v.  Monroe,  101 
Ky.  12,  39  S.  W.  434,  19  Ky.  Law  Rep.  204; 
Sun  Mut  Ins.  Co.  v.  Crist  19  Ky.  Law  Rep. 
305,  39  S.  W.  837;  Bank  v.  American  Bond- 
ing Co.,  153  Ky.  679,  156  S.  W.  394;  Knights 
of  Maccabees  v.  Shields,  156  Ky.  270,  160  S. 
W.  1043,  49  L.  It  A.  (N.  S.)  863 ;  U.  8.  F.  & 
O.  Co.  y.  Foster  Bank,  148  Ky.  776,  147  S.  W. 
406;  Blenke  v.  Cltlrens'  Life  Ins.  Co.,  146 
Ky.  332,  140  S.  W.  661 ;  Masonic  Life  Ass'n 
V.  Robinson,  149  Ky.  80,  147  S.  W.  882,  41  L. 
R.  A.  (N.  S.)  505. 

It  therefore  results  that  in  order  to  avoid 
the  iK>licy,  because  of  statements  In  the  ap- 
plication, or  to  defeat  a  recovery  because  of 
statements  made  in  the  proof  of  loss,  sq<A 
statements  must  be  false  and  either  fraudu- 
lent or  material. 

[2]  The  uncontradicted  proof  here  shows 
that  appellee  did  not  pay  $1,105  In  cash  for 
the  horse  to  those  from  whom  he  bought  it 
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as  stated  in  tx>th  the  application  and  proof 
of  loss,  bnt  that,  instead,  he  paid  $580  In 
cash,  |40  In  accounts  that  he  held  against 
two  of  the  owners  of  the  horse,  a  $50  note  he 
gave  in  part  satisfaction  of  the  price  for 
wliich  he  bought  the  Interest  of  one  of  the 
Joint  owners,  and  19  shares  of  the  capital 
stock  of  the  Central  Life  Insurance  Company, 
which  was  accepted  at  $20  per  share  In  the 
trade,  making  the  purchase  price  $1,050.  Ap- 
pellee testified  that  to  this  sum  he  added  the 
$56  that  he  paid  as  a  premium  on  the  policy, 
because  he  regarded  the  premium  as  a  part 
of  what  the  horse  was  costing  him. 

Aa  it  is  dear  that  the  $55  be  was  paying 
as  a  premium  for  the  Insurance  policy  was  no 
part  of  the  purchase  price,  and  as  the  pur- 
chase price  was  not  all  paid  In  cash,  but  a 
part  of  same  consisted  of  a  note  for  $50  and 
shares  of  stock,  which,  it  is  claimed,  were 
worth  much  less  than  $20  per  share,  the 
price  at  which  It  was  accepted  In  the  trade, 
it  Is  claimed  by  appellant  that  the  state- 
ments made  by  appellee.  In  both  the  applica- 
tion and  proof  of  loss,  that  he  paid  $1,105  for 
the  horse,  and  that  he  paid  same  In  cash, 
were  false,  fraudulent,  and  material  and  that, 
upon  this  proof.  It  was  entitled  to  a  peremp- 
tory Instruction. 

[3]  While  It  is  apparent  that  the  state- 
ments are  Inaccurate  and.  In  a  sense,  false, 
we  are  of  the  (^tolon  that  they  were  neither 
fraudulent  nor  material.  Ooimsel  for  the  ap- 
pellant insist  that  a  different  rule  Is  neces- 
sary and  should  apply  to  representations  of 
fbe  purchase  price  of  live  stock  in  an  appli- 
cation for  insurance  than  with  reference  to 
other  kinds  of  property,  as  such  companies 
mnst  depend  and  do  rely  almost  entirely.  In 
fixing  the  value  of  such  property,  upon  the 
price  paid  for  It  by  the  owner,  and  that,  for 
that  reason,  misrepresentations  or  false  state- 
ments with  reference  to  the  purchase  price 
are  always  material,  bnt  we  are  unable  to  see 
any  reason  why  the  role  should  be  different 
with  reference  to  such  property  than  with 
reference  to  any  other  property. 

In  ProTldenoe  Say.  L.  Assnr.  Society  v. 
Whayne's  Adm'r,  131  Ky.  84,  93  S.  W.  1049, 
29  Ky.  Law  Rep.  160,  this  court  said: 

"Whether  it  was  material  to  the  contract,  as 
we  have  seen,  depends  on  whether  prudent  men 
of  ordinary  judgment  engaged  in  the  same  busi- 
ness would,  if  it  had  been  disdoBed  to  them, 
have  either  raised  the  price  or  rejected  the 
risk." 

[4]  The  material  question  in  fixing  the  in- 
surable value  is,  therefore,  not  what  the 
owner  paid  for  the  property,  but  what  it  is 
worth.  Appellee  stated  in  his  application 
that  fbe  horse  was  worth  $1,200,  and  this 
▼alne  is  fully  established  and  in  no  wise 
contradicted  by  the  proof,  in  which  state  of 
case  it  is  apparent  that  what  appellee  actu- 
ally paid  for  the  horse  was  not  materiaL 

[C]  Nor  can  it  be  said  that,  upon  the 
proof,  the  court  was  authorized  to  hold  as 
a  matter  of  law  that  these  statements  were 


fraudulent,  because  appellee  testified  that 
Mr.  E.  Ik  Whitehead,  secretary  of  the  com- 
pany, filled  out  the  application  for  the  pol- 
icy at  his  dictation,  and  that  he  stated  to 
Mr.  Whitehead,  in  answer  to  the  question  as 
to  the  amount  and  how  he  had  paid  for  the 
horse,  that,  "as  he  counted  it,"  the  horse 
cost  him  $1,106,  which  he  had  paid  to  the 
owners  in  "cash,  cash  notes  same  as  cash," 
and  that  Mr.  Whitehead,  upon  this  state- 
ment by  him,  wrote  the  answers  in  the  ap- 
plication, $1,105  cash,"  and  said  to  appel- 
lee: 

"That  is  simply  to  ascertain  the  value  of  the 
horse;  that  doesn't  make  any  difference." 

Mr.  Whitehead  and  Ills  stenographer  both 
deny  this  conversation  and  state  that  the 
answers,  as  written  in  the  application,  are 
as  given  by  appellee,  and  that  he  made  no 
reference  otherwise. 

It  will  therefore  be  seen  that  upon  this 
question  there  was  a  confiict  in  the  evidence 
as  to  whether  or  not  appellee  either  falsely 
or  fraudulently  represented  the.  amount  he 
had  paid  for  the  horse  or  the  manner  of  the 
payment  Manifestly,  if  appellee's  conten- 
tion as  to  how  these  statements  were  made 
is  true,  appellant,  cannot  rely  upon  the  al- 
leged falsity  of  the  answers  to  defeat  the 
policy.  In  Masonic  life  Ass'n  of  Western 
New  York  v.  Robinson,  149  Ky.  80,  147  S. 
W.  882,  41  L.  R.  A.  (N.  S.)  505,  it  was  said: 

"And  80,  if  the  answers  in  the  medical  report 
were  written  by  a  physician  employed  by  the 
insurance  company,  who  was  acting  as  its 
agent  in  making  the  examination,  and  the  an- 
swers so  written  by  the  physician  and  agent 
were  made  from  his  knowledge  or  were  suggest- 
ed by  him  or  the  applicant,  while  acting  in  good 
faith  and  without  any  intention  to  deceive,  was 
induced  by  the  misleading  statements  or  sug- 
gestions of  the  physician  to  make  false  answers 
the  company  cannot  rely  on  the  falsity  of  the 
answers  to  defeat  the  policy." 

It  therefore  results  that  the  court  did  not 
err  in  overruling  the  motion  for  a  peremptory 
instruction. 

2.  The  objections  urged  to  the  instructions 
given  are  directed  solely  to  the  form  in 
which  they  were  given,  but  the  substance  is 
not  criticized.  In  Instruction  No.  1  the  Jury 
were  told  to  find  for  appellee  the  reasonable 
market  value  of  the  horse,  not  exceeding  $750, 
unless  they  believed  as  in  instruction  No.  2  or 
No.  4.  Instructions  Nos.  2  and  4  authorized 
a  finding  for  appellant  If  the  Jury  believed 
that  the  statements  in  either  the  application 
or  proof  of  loss  were  false  and  fraudulently 
made,  and  that  the  policy  would  not  have 
been  Issued  if  the  true  facts  and  conditions 
of  the  purchase  had  been  disclosed. 

[(,  7]  While  appellant  objected  and  except- 
ed to  each  of  the  Instructions  given,  only  the 
giving  of  instruction  No.  1  is  assigned  as  er- 
ror in  the  motion  and  grounds  for  a  new 
trial,  and  that  instruction  alone  is  before  ua 
for  review.  Mann  Bros.  v.  City  of  Hender- 
son, 164  Ky.  164,  166  S.  W.  1063;  Kentucky 
T.  &  T.  Co.  V.  Peel,  160  Ky.  289,  169  S.  W. 
689;   Acme  Mills  &  Elevator  Co.  t.  Blvea, 
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141  Ky.  786,  133  S.  W.  788.  Since  that  to- 
Btructlon  qualified  appellee's  right  to  recover, 
by  reference  to  other  Instructlomi  which  de- 
fined appellant's  right  to  defeat  such  re- 
coreiry,  there  Is  no  merit  In  appellant's  con- 
tention that  the  giving  of  Instruction  No.  1 
was  reversible  error,  as  It  has  been  frequent- 
ly held  by  this  court  that  the  entire  law 
need  not  be  stated  in  one  instruction.  Hob- 
son,  etc.,  on  Instructions,  1 16. 

Appellant  also  complains  that  the  court  re- 
fused its  offered  instruction  to  find  for  it 
If  the  Jury  believed  that  the  statements  in 
either  the  application  or  proof  of  loss  were 
false,  without  regard  to  whether  they  were 
material  or  fraudulently  made.  This,  In 
effect,  is  but  another  way  of  insisting  upon 
a  peremptory  instruction,  to  which,  as  we 
have  heretofore  seen,  appellant  was  not  en- 
titled,  since,  to  defeat  a  recovery,  the  state- 
ments must  not  only  be  shown  to  have  been 
false,  but  material  or  fraudulent  as  well. 

[8]  3.  As  has  been  stated,  there  was  a  con- 
flict In  the  evidence  as  to  whether  appellee's 
answers  to  the  questions  Involved  were  ac- 
curately written  in  the  application  by  the 
company's  secretary,  and  as  to  whether  or 
not  appellee's  answers  were  in  fact  false, 
material,  or  fraudulent  These  questions 
having  been  submitted  and  determined  by  the 
Jury,  we  cannot  say  that  the  verdict  Is  con- 
trary to  or  unsupported  by  appellee's  testi- 
mony, and  a  verdict  supported  by  some  evi- 
dence will  not  be  disturbed  upon  appeal,  un- 
less It  is  flagrantly  against  the  evidence,  a 
condition  which  does  not  obtain  in  this  case. 
Miller's  Adm'r  v.  Bwlng,  163  Ky.  401,  174  S. 
W.  22. 

Wherefore  the  Judgment  la  afllnned. 


HAYES  y.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  12, 1917.) 

1.  False  Pbetenses  €=932— Indiotment— Dk- 

SOBIPTION    OF    PbOPEBTT. 

Cr.  Code  Prac.  f  122,  subsec.  2,  provides  that 
the  indictment  Bhall  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and  con- 
cise language,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended,  and  with  such  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce  judg- 
ment on  conviction  according  to  the  right  of  the 
case,  and  section  137  provides  that  the  words 
URcd  in  an  indictment  shall  be  construed  accord- 
ing to  their  usual  acceptation  in  common  lan- 
guage. An  indictment  for  obtaining  money  by 
false  pretenses  described  the  property  obtained 
as  "the  sum  of  $2.50."  Held,  that  the  dollar 
mark  preceding  the  numbers  stated  in  figures 
meant  that  sum  of  money  in  dollars  and  cents, 
and  that  kind  of  money  in  use  in  the  state,  so 
that  the  indictment  sufficiently  described  the 
property  alleged  to  have  been  obtained. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {{  42-44;    Dec.  Dig.  <S=»32.] 

2.  False  Pbetenses  €=>11  —  Pbopebtt  Sttb- 
JKCT— Labceny. 

The  property  alleged  to  have  been  obtained 
in  an  indictment  for  obtaining  property  by  false 


pretenses  must  be  such  as  is  the  gnbject  of  lar- 
ceny. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  15;   Dec.  Dig.  «s>ll.] 

3.  False  Pbetenses  «=s>32  —  iNDicmENT  — 
Ownership  of  Pbopebty. 

Under  Or.  Code  Prac.  {  128,  providing  that, 
if  an  offense  involves  the  commission  of  or  at- 
tempt to  commit  an  injnry  to  person  or  prop- 
erty, or  the  taking  of  property,  and  be  described 
in  other  respects  with  sufficient  certainty  to 
identify  the  act  an  erroneous  allegation  as  to 
the  person  injured  or  as  to  the  owner  of  the 
property  taken  is  immaterial,  an  indictment  for 
obtaining  money  by  false  pretenses  alleging  that 
the  fraud  was  perpetrated  upon  a  named  per- 
son, without  expressly  alleging  that  she  was  the 
owner  of  the  money  obtained,  was  sufficient;  as 
it  was  immaterial  whether  she  or  some  other 
person  was  the  owner. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §i  42-44;    Dec.  Dig.  <8=»32.] 

4.  Cbiuinai.  Law  «=»970(1)— TbiaIt— Motios 
IV  Abbest. 

Where  the  indictment  was  sufficient  and 
stated  a  public  offense  v^thin  the  Jurisdiction  of 
the  court  the  motion  in  arrest  of  Jadgment  aft- 
er verdict  was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig  ${  2445,  2455,  2456,  2460;  Dec. 
Dig.  <S=9970(1).] 

6.  Cbiuinal  Law  9=31186(4)  —  Appeal  — 

Habiiless  Ebbob— Vakiance. 
In  a  prosecution  for  obtaining  money  by 
false  pretenses  by  representing  that  he  was  the 
agent  of  the  "Eaucke  Motor  Company,"  where 
the  facts  showed  that  the  bicycle  on  which  a 
payment  was  obtained  was  sold  by  the  Indian 
Motorcycle  &  Bicycle  Company,  bat  where  it 
did  not  appear  that  defendant  was  in  any  way 
misled  by  the  variance,  and  where  he  full;  un- 
derstood what  company  it  was  that  he  was  ac- 
cused of  falsely  pretending  to  be  the  agent  of, 
there,  was  no  error  in  overruling  a  motion  for  a 
directed  verdict  on  the  ground  of  variance,  in 
view  of  Cr.  Code  Prac.  §  353,  forbidding  reversal 
for  errors  of  record  where  the  court  is  satisfied 
that  the  substantial  rights  of  a  defendant  have 
not  been  prejudiced  thereby. 

[Eld.  Note.— For  other  cases,  see  Oiminal 
Law,  Dec.  Dig.  <S=3ll86(4).] 

Appeal  from  Circuit  Court,  Mason  County. 

Fred  Hayes  was  convicted  of  obtaining 
money  by  false  pretenses,  his  motion  for  a 
new  trial  was  overruled,  and  he  appeals. 
Affirmed. 

Allan  D.  Cole  and  H.  W.  (3ole,  both  of 
MaysvIIle,  for  appellant.  M.  M.  Logan,  Atty. 
Gen.,  and  Overton  S.  Hogan,  Asst  Atty.  Qeo., 
for  the  Commonwealth. 

HURT,  J.  The  appellant,  Fred  Hayes,  was 
Indicted  by  the  grand  Jury  of  the  Mason 
circuit  court  and  charged  with  the  crime  of 
obtaining  money  by  false  pretenses.  A  trial 
resulted  In  his  conviction  and  a  Judgment 
by  the  court  that  he  was  guilty  of  the  crhne 
charged.  His  motion  for  a  new  trial  was 
overruled,  aad  upon  appeal  from  the  Judg- 
ment to  this  court  he  insists  tliat  the  Judg- 
ment ought  to  be  reversed,  because,  as  he 
contends,  the  court  erred  to  the  prejudice 
of  his  substantial  rights  by  overruling  bis 
demurrer  to  the  sufficiency  of  the  Indict- 
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meat;  by  OTermllng  Us  motion  to  ditect  a 
verdict  In  his  behalf;  by  mialnstructlng  the 
jury;  and  by  overrnllng  Ms  motion  In  arrest 
of  the  Judgment 

1.  The  Indictment  snbstantlally  charges 
that  the  appellant,  In  Mason  county,  and 
before  the  finding  of  the  Indictment,  unlaw- 
fully and  feloniously,  and  with  the  intent  to 
defraud  Ida  Francis,  falsely  represented  to 
her  that  he  was  the  agent  of  and  authorized 
to  collect  numeys  for  the  Hancke  Motor  Com- 
pany, from  which  she  and  her  minor  son, 
Bascom  Francis,  had  purchased  a  bicycle, 
and  for  which  they  owed  a  part  of  the  pur- 
chase price;  that  unless  she  made  an  Im- 
mediate payment  upon  the  price  of  the  bicy- 
cle to  him,  as  agent  aforesaid,  the  c(»npany 
would  take  the  bicycle  from  her  and  her  son, 
and  that  by  means  of  such  false  statements 
to  her  he  obtained  from  her  the  sum  of  $2.60; 
that  appellant  knew  when  he  made  the  rep- 
resentations that  they  were  false  and  untrue; 
that  he  was  not,  in  fact,  the  agent  for  the 
Hancke  Motor  Company,  and  was  not  author- 
ized to  collect  for  it,  and  made  the  state- 
ments for  the  fraudulent  purpose  and  Intent 
of  deceiving  and  defrauding  Ida  Francis; 
that  she  believed  the  false  representations 
made  by  him  to  be  true,  and  was  deceived 
and  defrauded  thereby  and  induced  thereby 
to  iiay  appellant  the  sum  of  $2.60,  which 
she  would  not  have  done  but  for  the  fact 
that  she  believed  his  representations  to  be 
true. 

[1,2]  (a)  The  first  objection  made  to  the 
Indictment  is  tliat  it  is  defective,  in  that 
it  does  not  describe  with  snflBcient  particu- 
larity the  property  alleged  to  have  been  ob- 
tained by  the  fUse  pretenses.  The  property 
is  thus  described:  "The  sum  of  $2.60."  To 
make  an  indictment  for  obtaining  property 
by  false  pretenses  sufficient  upon  demurrer. 
It  is  necessary  to  describe  the  property  ob- 
tained with  the  same  particularity  and  cer- 
tainty as  is  necessary  to  describe  the  prop- 
erty alleged  to  be  stolen  in  an  indictment 
for  larceny.  It  is  likewise  true  that  the  prop- 
erty alleged  to  have  been  obtained  in  an  in- 
dictment for  obtaining  property  by  false  pre- 
tenses most  be  such  as  is  the  subject  of 
larceny.  Section  187,  Criminal  Code,  pro- 
vides as  follows: 

"Tlie  words  used  in  an  indictment  most  be 
constrned  according  to  their  usual  acceptation 
in  common  langnag^,  except  words  and  phrases 
defined  by  law,  which  are  to  be  construed  ac- 
cording to  thdr  legal  meaning." 

When  a  dollar  mark  precedes  a  number 
stated  In  figures,  It  means  that  sum  of  money 
In  dollars  and  cents,  as  indicated  by  the  fig- 
ures, and  it  means  the  kind  of  money  which 
is  in  use  in  the  state  of  Kentucky.  Indeed, 
we  do  not  know  of  any  other  meaning  which 
coOld  be  attributed  to  it  or  gotten  out  of  It. 
Such  meaning  is  the  usual  and  only  one  for 
a  dollar  mark  and  figures  following.  Section 
122,  snbsec.  2,  Criminal  Code,  provides  that 
the  Indictment  shall  ccmtala^ 


"a  statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended;  and 
with  such  degree  of  certaiuty  as  to  enable  the 
court  to  pronounce  judgment,  on  conviction,  ac- 
cording to  the  right  of  the  case." 

It  is  impossible  to  see  how  a  person  of  com- 
mon understanding  would  fall  to  under- 
stand, if  It  should  be  indicted  for  obtaining 
"the  sum  of  $2.50,"  by  false  pretenses,  that  he 
was  accused  of  obtaining  $2.60  in  lawful 
money  of  this  country.  By  the  terms  of 
section  135,  Criminal  Code,  when  one  is  in- 
dicted for  larceny  of  money,  it  is  sufficient 
to  charge  the  larceny  of  It,  "without  specify- 
ing the  coin,  number,  denomination  or  kind 
thereof." 

[3]  (b)  Another  objection  urged  against 
the  indictment  is  that  it  does  not  give  the 
name  of  the  person  injured  or  defrauded. 
The  indictment,  however,  speclflCBlly  alleges 
that  Ida  Francis  was  the  person  upon  whom 
the  fraud  alleged  was  perpetrated.  It  is, 
however,  insisted  that  the  indictment  falls 
to  charge  that  Ida  Francis  was  the  owner 
of  the  money  which  was  obtained  ifrom 
her  by  fraudulent  pretenses,  and  for  that 
reason  the  indictment  is  insufficient.  Truly 
the  Indictment  does  not  specifically  charge, 
in  words,  that  she  was  the  owner  of  the 
money,  but  charges  that  by  f&lse  pretens- 
es a  fraud  was  consummated  by  obtaining 
from  her  the  money.  Secttm  128,  Criminal 
Code,  .provides  that: 

"If  an  offense  involve  the  commission  of,  or  an 
attempt  to  commit  an  injary  to  person  or  prop- 
erty, or  the  taking  of  property,  and  be  describ- 
ed in  other  respects  with  sufiScient  certainty 
to  identify  the  act,  an  erroneous  allegation  as  to 
the  person  injured  or  attempted  to  be  injured, 
or  as  to  the  owner  of  the  property  taken  or  in- 
jured or  attempted  to  be  mjured,  is  not  mate- 
rial." 

Under  this  section  of  the  Code,  if  an  act  is 
sufficiently  identified  by  the  indictment,  that 
a  party  Is  put  upon  notice  of  the  accusation 
against  him  In  such  manner  as  enables  him 
to  meet  the  accusation,  and  Is  sufficiently 
identified  by  the  Indictment  so  that  a  con- 
viction upon  such  an  indictment  would  be  a 
bar  to  a  .prosecution  for  the  same  offense, 
whether  the  act  affects  one  person  or  an- 
other, a  mistake  as  to  the  name  of  the  par- 
ty Injured  or  from  whom  the  property  ,was 
taken  is  immaterial.  Tills  section  of  the 
Code  has  been  construed  by  this  court  in  the 
case  of  Hennessey  v.  Com.,  88  Ky.  801,  11 
S.  W.  18,  10  Ky.  Law  Rep.  823,  and  McBride 
V.  Com.,  13  Bush,  337.  It  appears  that  in  an 
indictment  for  obtaining  money  under  false 
pretenses  by  false  representations  made  to  the 
person  from  whom  the  money  was  obtained, 
and  the  name  of  such  person  Is  given,  it  so 
identifies  the  act  for  which  the  party  is  in- 
dicted tliat  a  second  conviction  could  not  be 
sustained  for  the  same  act,  and  it  is  certain- 
ly sufficient  to  put  the  party  indicted  upon 
notice  ,of  the  act  which  he  is  called  upcm  by 
the  Indictment  to  answer.  The  indictment  in 
the  instant  case  alleges  apedficaUy  that  tt^ 
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false  representations  were  made  to  Ida  Fran- 
cis, and  that  by  reason  of  her  being  de<^Ted 
.  thereby  tbe  money  alleged  to  have  been  ob- 
tained was  obtained  from  her,  and  the  Indict- 
ment further  preclndes  the  Inference  that 
It  was  the  money  of  the  appellant  Hence 
It  Is  Immaterial  -whether  Ida  BVands  was 
tbe  owner  of  the  money  or  some  other  per- 
son was  the  owner.  A  second  conviction 
could  In  no  event  be  sustained.  If  It  was  alleg- 
ed In  another  Indictment,  that  the  money  was 
owned  by  some  person  other  than  Ida  Frau- 
ds, when  the  proof  of  the  accusation  would 
show  that  It  was  the  same  offense  of  which 
the  appellant  is  accused  In  the  Indictment  In 
the  Instant  case. 

[4]  2.  The  Indictment  being  sufficient,  and 
stating  a  public  offense  within  the  Jurisdic- 
tion of  the  court,  the  motion  in  arrest  of 
Judgment  after  the  verdict  was  properly 
overruled.  Ward  v.  Com.,  14  Bush,  233; 
Walston  v.  Com.,  16  B.  Mon.  15;  Weather- 
ford  V.  Com.,  10  Bush,  196 ;  Comely  v.  Com., 
17  B.  Hon.  403;  Criminal  Code,  $  276. 

3.  There  is  no  error  observable  In  the  In- 
structions given,  and  the  only  fault  found 
with  them  is  that  they  follow  the  Indictment. 

It]  4.  Tbe  motion  for  a  direct  verdict  of 
not  guilty  at  the  close  of  the  evidence  for  the 
commonwealth  and  at  the  dose  of  all  of  the 
evidence  is  based  upon  the  contention,  as  we 
understand  it,  but  there  was  a  fatal  variance 
between  the  allegations  in  the  Indictment 
and  the  proof  offered  in  support  of  it  with 
relation  to  the  person  whom  it  was  alleged 
that  appellant  represented  that  he  was  the 
agent  of  and  from  whom  the  bicycle  bad  been 
purchased,  and  who  was  threatening  to  take 
it  If  Immediate  payment  was  not  made.  The 
Indictment  charges  that  the  appellant  rep- 
resented to  Ida  Francis  that  he  was  the 
agent  of  the  Haucke  Motor  Company,  and 
that  same  was  the  company  from  which  the 
bicycle  had  been  purchased,  and  to  which  all 
tbe  purchase  price  promised  had  not  yet  been 
paid.  The  facts,  as  develojped  by  the  evi- 
dence, was  that  Bascom  Francis,  the  minor 
son  of  Ida  Francis,  had  purchased  a  bicycle 
from  the  Indian  Motorcyde  &  Bicyde  Com- 
pany; that  Frank  Haucke  Is  a  member  of 
that  company  and  the  member  of  it  with 
whom  the  transaction  was  bad.  There  Is  no 
other  company  handling  motorcydes  and  bl- 
cydes  in  the  dty  of  Maysvllle,  where  the 
transaction  transpired,  with  which  any  per- 
son named  Haucke  is  associated.  The  appd- 
lant  was  acquainted  with  the  fact  that  the 
Frands  boy  had  obtained  the  bicycle  from 
tbe  Indian  Motorcyde  &  Bicycle  Company, 
and  yet  owed  it  the  sum  of  $12  upon  the  price 
of  the  bicyde,  and  had  promised  the  boy, 
as  rent  for  the  use  of  his  bicycle,  to  pay 
to  that  company  $8  of  the  amount  which  the 
boy  owed  upon  the  price  of  the  wheeL  Frank 
Haucke  testified  that  the  Haucke  Motor  Com- 
pany is  the  Indian  Motorcycle  &  Bicycle  Com- 
pany.    The  appellant  teatifled  that  Frank  | 


Haucke  had  told  Urn  that  bla  company  was 
going  to  take  the  wheel  from  the  boy  during 
the  week  because  of  nonpayment,  and  tliat  he 
told  Haucke  that  he  would  pay  $8  for  the 
wheel.  Appellant  also  testified  that  he  had 
promised  the  boy  to  pay  tbe  $8  for  the  rent 
of  the  whed  to  the  Indian  Motorcyde  &  Bi- 
cycle Company.  The  appellant  conceived  the 
Idea,  as  he  says,  of  getting  $2.60  out  of  the 
mother  of  the  boy,  and  hence,  according  to 
the  testimony  of  Ida  Francis,  the  appellant, 
whom  she  had  never  before  seen,  came  to  her 
bouse  and  inquired  If  It  was  her  son  who 
worked  at  the  cotton  factory,  and  when  she 
gave  an  affirmative  answer,  the  appellant 
then  r^resented  that  he  was  the  collecting 
agent  for  the  Hancke  Motor  Company  and 
said,  "We  will  give  him  Just  until  to-night  to 
pay  $2.50  on  his  wheel,  or  we  will  take  It 
from  him."  She  said,  "OMdn't  he  pay  $2  Sat- 
urday?" and  appellant  said,  "No;  he  didn't" 
She  gave  him  the  $2.50,  consisting  of  two  $1 
bills  and  a  silver  half  dollar,  and  he  gave  her 
a  receipt  for  It  Appellant  did  not  pretend 
in  bis  testimony  to  have  any  authority  from 
any  one  to  collect  the  money,  but  did  not  de- 
ny recdvlng  it  as  the  agent  of  the  company, 
which  the  boy  owed  for  the  whed,  but  claim- 
ed thot  he  bad  promised  the  boy  to  pay  the 
$8  rent  for  the  wheel  to  the  Indian  Motot^ 
cycle  &  Bicycle  Company  as  a  payment  of 
what  the  boy  owed  for  the  whed,  and  that 
he  was  attempting  to  raise  $4  moi«  and  then 
pay  the  entire  balance  of  $12,  which  the  boy 
owed  on  the  wheel,  and  thought  he  would  get 
$2.60  of  it  from  the  mother,  though  when  ar- 
rested he  claimed  that  the  Frands  boy  owed 
him  $2.60,  and  tbe  only  way  he  had  to  get  it 
was  to  get  it  out  of  his  mother.  He  never 
paid  anything  to  tbe  company,  aa  be  has 
promised,  and  spent  tbe  $2.50  which  he  bad 
obtained  from  the  boy's  mother.  While  Ida 
Francis  in  her  cross-examinatlcHi  la  led  to 
say  that  the  bicyde  company  was  the  Indian 
Motorcyde  &  Bicyde  Company  she  says  tliat 
it  was  the  company  which  her  son  owed  for 
the  bicycle  that  appdlant  represented  him- 
sdf  to  be  the  collecting  agent  fbr.  Hence  It 
does  not  appear  that  the  appellant  was  in 
any  wise  misled  by  reas<w  of  the  Indictment 
alleging  that  it  was  the  Haucke  Motor  C(»n- 
pany  Instead  of  the  Indian  Motorcyde  &  Bi- 
cycle Company,  and  that  be  fully  tmderstood 
what  company  it  was  that  he  was  accused  of 
falsely  pretending  to  be  the  agent  of,  and 
Ida  Francis  testified  tliat  appellant  called  It 
the  Haucke  Motor  Company  when  demanding 
the  money  from  her,  and  doubtless  did  from 
the  fact  that  Frank  Haucke  was  a  member 
of  that  partnership.  It  seems  that  not  only 
the  appellant  bat  Ida  Francis,  understood 
that  it  was  the  same  company,  and  that  botb 
of  them  called  it  tbe  Haucke  Motor  Company. 
While,  technically,  there  was  a  variance  be- 
tween the  allegations  of  tbe  Indictment  and 
tbe  proof  aa  to  the  same  of  the  motorcycle 
and  bicycle  company,  the  court's  action  in 
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orermllng  the  motfon  for  a  direct  verdict 
apon  that  ground  was  not  prejudicial  to  the 
appellant.  TTpon  a  consideration  of  the  whole 
case,  it  does  not  appear  that  the  substantial 
rights  of  the  appellant  were  in  any  wise  prej- 
adiced  by  the  alleged  error.  Criminal  Code, 
fS53. 
The  judgment  to  therefore  affirmed. 


BEARD  «t  aL  t.  BEARD. 
(Court  of  Appeals  of  Kentucky.    Jon.  10, 1917.) 

1.  Tbdbts  «=>4&— Dkbd  ot  Teubt— Undui  Ik- 
FLX7XNCX — Sufficiency  of  Evidence. 

In  an  action  to  set  aside  a  deed  of  trust  ex- 
ecuted by  plaintiff  after  she  had  renounced  the 
trust  provisions  of  her  husband's  will  and  claim- 
ed her  dower  and  distributable  share  of  bis  es- 
tate, the  effect  of  which  deed  was  to  relinquish 
subetantially  all  that  the  renunciation  of  the 
will  brought  her,  and  to  retain  substantially  the 
same  rights  in  the  income  of  her  deceased  hus- 
band's estate  as  bad  been  given  her  by  his  will, 
evidence  held  to  show  that  the  deed  had  been 

Srocured  by  undue  influence  of  the  trustee  in  or- 
er  to  avoid  any  injury  to  it  as  a  financial  insti- 
tution which  might  arise  from  the  renunciation 
of  the  first  trust. 

[XM.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  70;   Dec.  Dig.  «=>48.] 

2.  CONTBACTS  #=396— "Ukdue  lNn.tnEMOE." 

"Undue  influence"  is  a  kind  of  mental  coer- 
cion which  destroys  one's  free  agency  and  con- 
strains him  to  do  that  which  is  against  his  will, 
and  that  he  would  not  have  done  if  left  to  his 
own  judgment  and  volitimi,  so  that  his  act  be- 
comes the  act  of  one  exerting  the  influence  rath- 
er than  his  own  act,  rendering  his  deed,  etc., 
void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  441,  1155, 1169 ;   Dec.  Dig.  <8=>96l 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Undue  Influence.] 

3.  Deeds  *=»72(1)— Undu«  Influence— Pkb- 

SUA8I0N  and  IMPORTUNITT. 

An  influence,  acquired  by  modest  persuasion, 
argnmenta  addressed  to  the  understanding  and 
appeals  to  the  aflectiMis,  not  destroying  free 
agency,  does  not  amount  to  undue  influence,  but 
the  influence  obtained  by  excesdve  importunity, 
soperiority  of  will  or  mind  destroying  free  agen- 
ey,  etc  avoids  the  deed,  etc.,  thereby  procured. 
[E^.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S§  190,  199;    Dec.  Dig.  <^=»72(1).] 

4.  Tbusts  «;=>68,  69(1)— Debd  of  Tbust^Rev- 

OCATION. 

Where  a  deed  or  other  instrument  creating 
a  trust  is  not  revocable  by  the  maker  by  its 
terms,  and  is  entered  into  understandingly  by 
the  parties,  and  is  not  procured  by  undue  in- 
fluence or  affected  by  fraud,  it  cannot  be  revoked 
by  the  maker  without  the  consent  of  all  the  par- 
ties to  it,  nor  can  its  terms  be  altered  by  the 
maker  except  by  the  consent  of  the  cesttu  que 
trostent. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
TAg.  H  77,  78,  79;    Dec,  Dig.  «=958,  5fl(l).] 

Appeal  from  Circuit  Court,  Breckinridge 
County. 

Action  by  Sallie  M.  Beard  against  B.  F. 
Beard,  Jr.,  and  others,  to  set  aside  and  cancel 
a  deed  of  trust.  Judgment  for  plaintiff,  and 
the  defendants  appeal.    Affirmed. 

Charles  Carroll,  of  Louisville,  for  appel- 
lant   Bank    of    Hardinsburg    &    Trust    Co. 


Claude  Mercer,  of  Hardinsburg,  guardian  ad 
litem,  for  other  appellants.  Henry  De  Haven 
Moorman  and  David  R.  Murray,  both  of 
Hardinsburg,  for  appellee. 

HURT,  J.  Morris  H.  Beard  died,  testate, 
on  the  24th  day  of  October,  1913.  His  last 
will  and  testament  was  thereafter  duly  pro- 
bated. By  its  terms,  he  devised  bis  entire 
estate,  real,  personal,  and  mixed,  to  the 
Bank  of  Hardinsburg  &  Trust  Company,  in 
trust  for  his  widow  and  two  infant  sons. 
To  his  widow,  the  appellee,  Sallie  M.  Beard, 
he  devised  one-half  of  the  net  Income  of 
bis  estate  during  her  natural  life,  with 
directions  to  the  trustee  to  pay  same  to  her 
in  such  amounts  as  she  might  desire.  The 
other  one-half  of  his  entire  estate,  and  the 
remainder  interest  in  the  one-half,  which  was 
devised  to  his  wife  for  life,  he  devised  to  his 
two  infant  sons,  B.  F.  Beard,  Jr.,  and  Mur- 
ray Beard.  The  trustee  was  directed  to  pay 
the  income  from  the  one-half  of  the  estate 
held  in  trust  for  the  sons,  and  the  •Income 
from  the  one-half  devised  to  his  wife,  in  the 
event  of  her  death,  to  the  sons  or  to  their 
guardians,  until  they  should  arrive  at  the  age 
of  25  years,  respectively,  when  the  principal 
of  the  estate  should  be  delivered  to  them. 
The  trustee  was  authorized  to  sell  and  convey 
the  real  estate,  and  to  change  the  identity 
of  any  of  the  property  whMi  it  was  for  the 
benefit  of  the  estate,  and  for  the  purposes 
Indicated  in  the  will  the  trustee  was  Invested 
with  the  full  possession,  control,  and  manage- 
ment of  the  estate.  The  Bank  of  Hardins- 
burg 8e  Trust  Company  was  nominated  as 
executor  of  the  will. 

The  Bank  of  Hardinsburg  &  Trust  Com- 
pany was  a  flourishing  flnancial  institution, 
engaged  in  a  general  banking  business,  and 
also  authorized  by  law  to  qualify  and  act  as 
the  personal  representative  of  deceased  per- 
sons, guardians  for  Infants,  and  a  trustee  of 
trusts.  After  the  probate  of  the  will  of  Mor- 
ris H.  Beard,  the  Bank  of  Hardinsburg  & 
Trust  Company  accepted  the  trust  created  by 
the  will  of  decedent  and  qualified  as  trustee. 
It  was  appointed  executor  of  the  will  and 
statutory  guardian  for  the  infants,  B.  F. 
Beard,  Jr.,  and  Murray  Beard,  and  qualified 
as  such  executor  and  guardian.  The  dece- 
dent, Morris  H.  Beard,  had  for  many  years 
been  an  officer  and  employ^  of  the  Bank  & 
Trust  Company,  and  to  his  capacity  and 
faithfulness  It,  In  a  large  measure,  owed  its 
success  and  prosperity.  He  was  the  owner 
of  200  shares  of  the  capital  stock  of  this  in- 
stitution at  the  time  of  his  death,  and  in  ad- 
dition thereto  his   estate   was   considerable. 

Before  the  expiration  of  one  year  from  the 
probate  of  her  husband's  will,  the  appellee 
determined  to  renounce  the  provisions  of  the 
will  as  to  her,  and  to  claim  the  dower  and 
distributable  share  of  the  estate  to  which 
she  would  have  been  entitled  if  her  husband 
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bad  died  Intestate.  This  she  did  on  the  14tb 
day  of  September,  1914,  as  provided  by  law. 
Upon  the  same  day  she  executed  and  deliv- 
ered a  deed,  by  which  she  transferred,  set 
over,  and  relinquished  unto  her  two  Infant 
sons,  above  named,  her  entire  one-half  inter- 
est In  the  personal  estate  of  her  late  husband, 
except  that  she  reserved  a  life  estate  in  the 
net  income  of  the  property  transferred,  and 
the  right  to  cast  the  vote  as  the  owner  of 
100  shares  of  the  capital  stock  of  the  Bank  & 
Trust  Company,  at  such  times  as  the  stock- 
holders of  the  corporation  might  be  privileg- 
ed to  vote  as  stockholders  of  the  company.  To 
carry  out  the  purposes  of  the  deed,  the  proper- 
ty affected  by  the  deed  was  put  in  trust, 
and  the  Hardlnsburg  Bank  &  Trust  Company 
was  created  the  trustee  of  the  parties  to 
the  deed,  and  empowered  to  keep  and  retain 
in  its  control  and  management  the  property 
conveyed,  with  directions  to  pay  to  her  the 
net  income  from  the  property  during  her  life. 
It  was  further  provided  by  the  deed  that  in 
the  evept  of  her  death  before  her  sons  should 
arrive  at  the  age  of  25  years,  the  trust  should 
continue  untU  such  time,  and  Marvin  D. 
Beard  was  made  a  trustee  for  the  purpose  and 
with  the  authority  to  control  the  voting  pow- 
er of  the  capital  stock  affected  by  the  deed, 
Tintil  her  sons  should  arrive  at  25  years  of 
age.  The  Bank  &  Trust  Company  accepted 
the  trust  created  by  the  deed,  as  to  it  and 
Marvin  D.  Beard  did  likewise  as  to  the  trust 
in  his  favor. 

In  January,  1916,  this  action  was  institut- 
ed by  the  appellee,  Sallie  M.  Beard,  against 
the  appellants,  the  Bank  of  Hardlnsburg  & 
Trust  Company,  as  trustee  and  as  guardian 
for  the  infants,  B.  F.  Beard,  Jr.,  and  Mur- 
ray Beard,  and  against  the  two  last  named, 
personally,  to  set  aside  and  to  have  adjudged 
void  the  deed  of  trust  executed  by  her  on 
September  14,  1914,  upon  the  alleged  ground 
that  she  procured  to  execute  and  deliver  the 
deed  by  reason  of  the  undue  influence  exert- 
ed upon  her  by  the  then  president  of  the 
Bank  &  Trust  Company,  the  present  presi- 
dent of  the  company  and  its  attorney,  and 
by  reason  of  certain  representations  made  to 
her  and  facts  withheld  from  her,  by  which 
she  was  misled  and  deceived  Into  executing 
the  d.eed. 

An  answer  was  filed  for  the  appellant  Bank 
&  Trust  C(»npany  as  trustee  and  guardian", 
by  which  the  averments  of  the  petition  are 
traversed,  but  the  present  president  of  the 
trustee  and  guardian,  being  ruled  to  verify 
the  answer,  be  declined  to  do  so,  upon  the 
ground  that  he  had  given  testimony  to  the 
effect  that  the  deed  was  procured  by  an  un- 
due influence,  which  had  been  exerted  upon 
the  appellee.  A  guardian  ad  litem  was  ap- 
pointed for  the  Infant  beneficiaries  of  the 
deed,  who  adopted  the  answer,  as  his  an- 
swer in  the  petition,  and  the  issues  were 
thus  formed.  After  the  proof  was  taken, 
the  cause  was  submitted,  and  the  chancellor 
adjudged  that  the  appeUee  was  entitled  to 


the  relief  sought,  and  that  the  deed  be  set 
aside  and  held  for  naught.  From  this  Judg- 
ment the  Bank  of  Hardlnsburg  &  Tmst  Com- 
pany, as  trustee  and  statutory  guardian,  and 
the  appellants  B.  F.  Beard,  Jr.,  and  Murray 
Beard,  by  their  guardian  ad  litem,  have  ap- 
pealed. 

[1]  Without  undertaking  to  set  oat  with 
particularity  the  evidence  of  the  drcumstano- 
es  under  which  the  deed  sought  to  be  can- 
celed was  executed,  the  following  facts  seem 
to  have  been  proven  and  existed:  The  appel- 
lee was  about  37  years  of  age,  and  was  mar- 
ried to  her  husband  at  the  age  of  18  years. 
She  had  never  been  required  to  undertake  or 
consider  any  business  matter.  She  was  en- 
tirely Ignorant  of  the  legal  effects  of  instru- 
ments, such  as  deeds,  and.  In  fact,  was  en- 
tirely without  experience  in  transactions  of 
that  character.  She  was  in  a  feeble  state  of 
bealtti,  and  had  been  since  the  death  of  her 
husband,  and  as  described  by  a  witness, 
"weak,  nervous,  and  run  down."  It  bad  been 
necessary  to  carry  her  to  Louisville,  Indian- 
apolis, and  other  places  for  treatment,  and 
was  entirely  unable  to  perform  the  duties  of 
a  housekeeper.  She  had  made  up  her  mind, 
although  reluctant  to  take  any  step  contrary 
to  the  win  of  her  late  husband,  that  it  was 
necessary  for  her  future  interest  that  she  re- 
nounce the  provisions  of  her  husband's  will, 
so  tax  as  same  related  to  her.  '  If  she  did 
so,  It  vested  the  control  and  power  of  dispo- 
sltloa  of  one-half  of  the  personal  estate  of 
her  late  husband  In  her  absolutely,  and  the 
use  and  control  of  one-third  of  his  real  es- 
tate in  her  for  life.  That  under  the  will  of 
her  husband  she  had  only  the  income  of  one- 
half  of  the  estate  for  her  life,  with  no  power 
of  disposition  of  it,  except  the  Income  when 
paid  to  her.  She  had  firmly  made  up  her  mind 
to  renounce  the  will,  and  then  to  make  a  will 
of  her  own,  by  which  she  would  devise  the 
property,  which  she  would  receive  from  her 
husband's  estate,  to  her  children  at  her 
death.  She  bad  never  thought  of  executing 
a  deed  of  trust,  and  probably  did  not  know 
what  such  an  instrument  was.  She  did  not 
have  the  benefit  of  the  advice  of  a  lawyer 
who  was  acting  in  her  interest,  nor  the  ad- 
vice of  any  disinterested  person.  Her  bus- 
band's  father  was  the  president  of  the  Bank 
of  Hardlnsburg  &  Trust  Company,  which  was 
her  trustee,  and  which  then  had  in  its  con- 
trol and  management  the  entire  estate  of  her 
deceased  husband.  It  was  an  institution 
which  had  for  a  part  of  Its  business  the  act- 
ing as  a  trustee  of  trust  funds,  and  out  cX. 
which  it  reaped  the  profits  of  such  business. 
She  had  absolute  confidence  in  the  business 
Judgment  of  her  father-in-law  and  his  inter- 
est in  her  welfare.  The  attorney  for  the 
Bank  &  Trust  Company  was  the  same  attor- 
ney who  prepared  her  husband's  will,  and 
had  been  intimate  in  a  business  way  and  so- 
cially with  her  late  husband.  The  same  at- 
torney was  the  professional  counselor  and 
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friend  of  ber  father-ln-Iaw.    Sbe  Ikafl  entire 
confidence  In  the  attoraey.    The  present  pres- 
ident of  the  tmstee  was  ber  deceased  hns- 
band'8  brother,  in  whom  she  had  entire  con- 
fidence.   When  she  announced  her  Intention 
to  renounce  the  will  of  her  hnsbond;  her  fa- 
ther-in-law became  fearful  that  the  effect  of 
it  would  be  to  injure  the  confidence  of  the 
public  In  the  soundness  of  the  trustee  aa  a 
financial  institution,  and  thus  be  injurious  to 
its  interests.    He  enlisted  his  son,  the  pres- 
eat  president  of  the  institution,  in  the  same 
opinion,    finding  she  was  determined  to  re- 
nounce the  will,  he  conceived  the  idea  of  pro- 
curing her  to  execute  the  deed  of  trust,  and 
thus  place  the  property  irrevocably  in  the 
same  condition,  so  for  as  appellee's  right  to 
its  use  and  control,  as  it  was  under  the  terms 
of  the  will.    He  secured  the  services  of  the 
trustee's  attorney  to  persuade  her  to  execute 
the  deed  of  trust.    The  attorney  visited  her 
four  or  more  times,  and  argued  with  her  and 
importnned  her  to  execute  the  deed  of  trust. 
She  refused  to  do  so,  and  announced  her  pur- 
pose to  make  a  will,  as  above  stated.    She 
proposed  to  seek  the  adidce  of  her  uncle,  who 
was  an  attorney,  then  residing  at  Indian- 
apolis, but  the  father-in-law  advised  her  that 
such   was  useless,  as  the  matter  was  one 
which  could  be  attended  to  by  any  good  at- 
torney.   She  proposed  to  take  the  papers  to 
her  uncle  for  his  opinion,  but  this  was  not 
consented  to,  because  it  was  feared  that  sbe 
might  be  advised  to  unconditionally  renounce 
the  will  and  to  fail  to  execute  the  deed.    It 
was  represented  to  her  that  if  the  trust  cre- 
ated by  her  husband's  will  was  removed,  the 
fntore  of  the  banking  institution,  in  which 
her  husband  bad  such  confidence  and  pride, 
would  be  uncertain  and  precarious,  and  it 
wonld  injuriously  affect  the  intereste  of  her 
and  her  children.    As  she  says,  it  was  repre- 
sented to  her  that  the  bank  was  then  In  a 
"tottering"  Condition,  and  it  was  feared  could 
not  withstand  the  removal  of  the  trust  in  the 
wiU,  unless  another  was  created  by  a  deed. 
The  father-in-lBW  and  attorney  visited  her 
on  several  occasions  to  present  these  argu- 
ments.    She  sent  for  her  brother-in-law  on 
several  occadons  to  advise  with  him  about 
it.  and  he  arged  her  to  make  the  deed,  and, 
as  be  now  says,  that  he  overlooked  ber  inter- 
ests in  his  zeal  for  the  interests  of  the  bank. 
The  attorney  urged  that  it  was  her  duty  to 
leave  the  property  as  her  husband  had  de- 
sired It  to  be.    The  deed  was  prepared,  and 
taken  to  and  read  to  her,  but  sbe  declined  to 
sign  it,  and  still  insisted  that  her  purpose 
was  to  make  a  will.    The  attorney  returned 
again  and  added  a  fresh  argument,  to  the  ef- 
fect that  her  fatber-in-Iaw  was  old  and  very 
much  desired  her  to  make  the  deed,  and  if 
she  refused  to  do  so,  it  would  probably  influ- 
ence him  to  her  detriment  in  any  provision 
tliat  be  mtght  contemplate  making  for  her  in 
bis  wilL    That  at  this  time  she  finally  con- 
sented and  executed  tha  deedi    Sbe  claims 
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and  testifies  that  the  attorney  represented  to 
her  that  she  could  refvoke  the  deed  at  any 
time  sbe  chose,  and  that  she  executed  the 
deed  under  the  belief  that  she  could  revoke 
it,  and  with  the  intention  to  do  so,  when  the 
bank  should  become  in  a  stable  condition,  as 
■it  was  represented  to  her  that  It  was  neces- 
sary for  the  trust  to  be  continued  to  allow 
the  bank  to  get  into  a  safe  condition.  The 
attorney  denies  that  he  represented  to  her 
that  she  would  have  the  power  to  revoke  the 
deed  in  the  future,  but  she  was  not  advised 
that  in  order  to  have  such  power  a  clause, 
reserving  to  herself  the  right  to  make  the 
revocation,  should  be  Incorporated  in  the 
deed.  Whether  such  representation  was  or 
was  not  made  to  her,  there  is  no  doubt  from 
the  proof  that  she  believed,  when  executing 
the  deed,  that  sbe  would  have  the  power  to 
revoke  It  whenever  sbe  desired,  and  institut- 
ed this  suit  shortly  after  her  mind  was  dis- 
abused upon  that  subject. 

While  the  consideration  for  the  execution 
of  the  deed,  as  expressed  In  ft,  was  the  love 
and  affection  which  the  appellee  had  for  ber 
two  sons,  and,  a  farther  consideration,  the 
wishes  and  Intent  of  her  husband  as  contain- 
ed in  his  wUl,  her  desire  was  to  make  a  will 
by  which  she  would  devise  her  whole  estate 
to  ber  two  sons,  and  as  to  the  further  con- 
sideration mentioned,  she  had  upon  the  same 
day  renounced  the  "wishes  and  Intent  of  her 
husband  as  contained  in  his  wiU."  While 
there  Is  some  dispute  as  to  what  made  up  the 
considerations  for  the  deed,  the  parol  proof 
makes  It  to  satisfactorily  appear  that  the 
real  consideration  for  the  deed  was  to  avoid 
any  injury  to  the  trustee,  as  a  financial  in- 
stitution, which  might  arise  from  any  dis- 
trust which  might  be  caused'  td  arise  in  tbe 
minds  of  the  public  from  the  removal  by  ap- 
pellee of  the  trust  for  her  benefit  created  by 
the  will  of  her  husband,  and  this  considera- 
tion was  not  expressed  in  the  deed.  It  is 
also  apparent  that  the  trustee  would  be  bene- 
fited by  the  control  and  use  of  appellee's 
funds  as  a  trustee  for  her.  The  contention 
that  she  understandtngly  executed  the  deed, 
in  order  to  be  upheld,  it  must  be  made  to 
appear  that  upon  the  same  day  upon  which 
she  renounced  the  provlslous  of  the  will,  and 
thus  became  the  owner  of  one-half  of  the 
personalty  of  her  late  husband's  estate,  with 
the  right  to  use  and  dispose  of  it  at  her 
pleasure.  Instead  of  one-half  of  the  income 
from  it  for  life,  as  provided  by  the  will,  she, 
then  of  ber  own  mind  and  understandingly, 
by  the  deed  Irrevocably  disposed  of  all  that 
she  bad  acquired  by  the  /ict  of  renunciation, 
except  the  voting  power  of  the  stock,  of 
which  she  became  the  owner,  in  the  Bank  & 
Trust  Company.  The  will  gave  her  the  in- 
come of  the  property  for  life.  The  deed  re- 
served for  her  (wly  the  net  Income  of  her 
property  for  life.  The  effect  of  the  deed  was 
to  relinquish  substantially  sU  that  the  re- 
nunciation of  the  will  brought  her.  That  the 
appellee  did  oot  desire  to  execute  the  deed 
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and.  If  left  to  ber  own  will  and  Judgment, 
would  never  have  done  so,  tliere  Is,  trosa  tbe 
proof,  no  doubt 

[2,  3]  Undue  influence  is  a  kind  of  mental 
coercion  -which  destroys  the  free  agency  of 
one  and  constrains  him  to  do  that  which  is 
against  his  will,  and  what  he  would  not  have, 
done  If  left  to  his  own  judgment  and  volition, 
so  that  his  act  becomes  the  act  of  the  one 
exerting  the  Influence,  rather  than  his  own 
act — such  act  being  one  to  his  own  injury, 
or  to  the  injury  of  some  one  upon  whom  he 
would,  if  left  to  his  own  free  wiU,  have  be- 
stowed a  benefit.  While  the  influence  which 
is  acquired  by  modest  persuasion,  arguments 
addressed  to  the  understanding,  and  mere  ap- 
peals to  the  affections,  and  which  does  not 
destroy  free  agency,  have  been  held  not  to  b« 
an  undue  influence,  but  the  influence  obtain- 
ed by  excessive  importunity,  superiority  of 
wUl  or  mind,  or  by  any  other  means  whidi 
destroys  one  free  agency  and  constrains  him 
to  do  what  he  is  unable  to  refuse,  when  ex- 
erted over  the  act  of  such  a  one,  in  the  mak- 
ing of  a  will  or  deed,  will  render  the  deed  or 
will,  made  because  of  such  influence,  void. 
Wise,  etc.,  V.  Foote,  etc.,  81  Ky.  10;  Lucas 
V.  Cannon,  13  Bush,  650;  Barlow  v.  Waters, 
28  8.  W.  786,  le  Ky.  Law  Rep.  426;  Bush 
V.  Lisle,  89  Ky.  393,  12  S.  W.  T62,  11  Ky. 
Law  Rep.  T08;  ZimUch  v.  ZlmUch,  00  B^y. 
667,  14  S.  W.  837,  12  Ky.  Law  Rep.  589; 
OveraU  v.  Bland,  12  S.  W.  273,  11  Ky.  Law 
Rep.  371 ;  Sherley  v.  Sherley,  7  Ky.  Law  Rep. 
612;  Fry  v.  Jones,  95  Ky.  148,  24  S.  W.  5,  15 
Ky.  Law  Rep.  500,  44  Am.  St.  Rep.  206;  Har- 
rison's Will.  1  B.  Mon.  363;  Elliott's  Will,  2 
J.  J.  Marsh.  343;  Broaddus  v.  Broaddus,  10 
Bush,  303;  McOuire  v.  McGuire,  11  Bush, 
142;  39  Oyt  88;  Wood  v.  Rlgg,  152  Ky.  242, 
153  S.  W.  214. 

The  facts  and  circumstances  detailed  in  the 
evidence,  in  our  opinion,  justified  the  chan- 
cellor below  in  arriving  at  the  conclusion 
that  the  execution  of  the  deed  of  trust  was 
procured  by  an  undue  influence  exerted  over 
the  appellee;  that  'it  was  not  done  under- 
standlngly  by  her,  and  would  not  have  been 
done  by  her  If  left  to  her  own  free  will  and 
judgment.  She  desired  independent  legal  ad- 
vice, which  she  was  persuaded  not  to  seek; 
she  was  in  a  feeble  state  of  health,  when  it 
is  difficult  to  resist  argiunent  and  excessive 
importunity;  she  had  the  advice  of  no  one 
who  had  in  mind  her  interests;  the  parties 
who  procured  the  execution  of  the  deed  were 
those  in  whom  she  had  confidence,  both  In 
their  business  judgment  and  friendship  for 
her,  and  while  it  is  not  intended  to  say  that 
they  intentionally  wfonged  her  or  were  guilty 
of  any  fraudulent  purpose,  they,  by  their  con- 
fidential relations  with  her,  had  and  obtained 
complete  dominion  over  her  wiU,  and  caused 
her  to  part  with  the  control  and  use  of  all 
her  property  at  the  middle  of  life,  and  to  do 
the  very  thing  which  she  hoped  to  get  rid  of 
by  the  renunciation  of  the  will ;  she  was  al- 


together inexperienced  in  bosiness  affairs, 
and  did  not  know  the  effect  of  her  acts. 

[4]  It  is  true  that  the  law  pertaining  to 
the  creation  of  trusts  in  this  Jurisdiction  la 
that,  where  the  deed  or  other  instrument, 
which  creates  the  trust,  Is  not  revocable  by 
the  maker  by  its  terms,  is  entered  into  un- 
derstandingly  by  the  parties,  and  its  execu- 
tion was  not  procured  by  undue  influence  nor 
tainted  with  fraud,  it  cannot  be  revoked  by 
the  maker  of  it  without  the  consent  of  all 
the  parties  to  it;  neither  can  its  terms  be 
altered  by  the  maker,  except  by  the  consent 
of  the  cestui  que  trustent.  Coleman  v.  Fi- 
delity Trust  &  Safety  Vault  Co.,  91  S.  W. 
716;  28  Ky.  Law  Rep.  1263;  Anderson  v. 
Kemper,  116  Ky.  339,  76  S.  W.  122,  25  Ky. 
Law  Rep.  538;  Middleton  v.  Shelby  County 
Trust  Co.,  51  8.  W.  156,  21  Ky.  Law  Rep.  183; 
Brannin  et  aL  y.  Slilrley,  91  Ky.  450,  16  S. 
W.  94, 12  Ky.  law  Rep.  977.  In  the  case  last 
cited,  this  court  said: 

"There  can  be  no  doubt  bat  that  a  voluntary 
conveyance  or  gift  made  by  one  who  is  compe- 
tent to  act  for  himself,  and  understands  what 
he  LB  doing,  where  the  transaction  in  the  result 
of  bis  own  judgment  ^^  will,  will  be  sustained 
by  the  chancellor,  although  there  is  no  power  of 
revocation,  but  a  gift  of  all  of  one's  estate  with- 
out any  revocation  or  power  of  revocation  would 
be  of  itself  a  sospicions  dicumstanoe,  and,  aided 
bv  even  slight  proof  'of  mistake,  nusapprehen- 
sion,  or  misunderstanding'  on  the  part  of  the 
grantor,  will  be  sufficient  to  set  aside  the  deed." 

The  Judgment  is  therefore  affirmed. 


CITY  OF  HIGHLAND  PARK  v.  REKER. 
(Court  of  Appeals  of  Kentucky.    Jan.  12. 1917.) 

1.  BvinBRCii  4»158(17)— Obdikahckb— PASon 

BVIDBNGK. 

Parol  evidence  cannot  be  received  to  prove 
the  enactment  of  a  city  ordinance ;  the  records 
of  the  dty  council  being  the  only  competent 
evidence  on  that  issue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  496;  Dee  Dig.  <»=>168(17).] 

2.  AIUNICIPAI.    COBPOKATIONS     ®=9lOO— OBDI- 
NANCES— EVIOTNCT. 

Where  a  dty  council  failed  to  keep  a  rec- 
ord of  its  proceedings,  showing  compliance  with 
Ky.  St.  S  3664.  in  striking  certain  territory 
from  its  Umits,  held  that  the  existence  of  valid 
ordinances,  striking  snch  territory,  necessarily 
failed  of  proof. 

[Ed.  Note.-'For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  ii  213-218;  Dec  Dig. 
(S=»100.] 

3.  MUNICIPAI,  COBPOBATIONB  «=933(2>— OKOI- 

NANCBs  —  Stbikino  Tebbitoby  fbom  Crrr 

LiUITB. 

Where  no  advertisement  was  made  of  the 
enactment  of  an  ordinance  Bttrikine  territorr 
from  city  limits,  as  required  by  Ky.  St  f 
3664,  the  ordinance  is  of  no  effect,  notwith- 
standing the  regularity  of  the  councU  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  !  82;  Dec.  Dig.  C» 
33(2).] 

4.  MUNICIFAX  COBPOBATIONB  «=333(2)— OBOI- 

NANCE8  —  Stbikino  Tkbbitobt  ixou  Crrr 
Lnms. 
Under  Ky.  St.  i  8664,  before  territory  can 
be   stricken   from    the    corporate   limits  of  a 
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d^,  tt«re  Boit  be  an  ordinance  acenratelT  de- 
fininK  tbe  terxltoi7  to  be  stricken;  inch  ordi- 
nance must  be  published  as  reqmred  by  the 
statDte,  and  after  a  proper  publication  has  been 
made  and  no  remonstrance  filed  in  circuit  court, 
the  city  eoondl  may,  by  a  second  ordinance, 
strike  from  the  city  limits  the  territory  de- 
scribed in  the  first  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  82;  Dec  Big-  $=» 
33(2).] 

5.  MUMICIPAl,    COBPORATIONa    «=»33(2)— COB- 

poBATE  Lmrra— BouwDASns. 
Where  a  dty  attempted  to  strike  certain 
territory  from  its  corporate  limits  by  ordinanc- 
es enacted  in  1906  and  axain  in  1913,  but 
such  ordinances  failed  of  effect  by  reason  of 
noncompliance  with  Ky.  St  I  3664,  lield,  in  a 
prosecution  in  1916,  there  had  been  no  such 
acquiescence  and  recognition  by  the  dty  and 
its  inhabitants  in  the  bonndarieEr  as  determined 
by  such  ordinances  as  would  exclude  the  terri- 
tory stricken  from  the  corporate  limits. 

[Bd.  Note.— For  other  cases,' see' Munidpal 
Corporationa,  Cent  Dig.  8  82;    Dec.  Difc.  ^=9 

6.  ESTOPFKI.    «=»62(4)  —  MCTMICIPALITT  —  Db- 
TAOHMBNT  09  TEBBTTOBT. 

Where  by  acts  1890,  c.  1637,  the  boundaries 
of  a  dty  were  definitely  fixed,  and  the  dty  by 
ordinances  enacted  in  1906  and  axain  in  1913 
attempted  to  strike  certain  territory  from  its 
corporate  limits,  which  ordinances  failed  of  ef- 
fect by  reason  of  irreeularities.  the  city  was 
not  estopped,  either  by  lapse  of  time  or  by  the 
attemptea  enactment  of  such  ordinances,  to 
assert  Jurisdiction  over  persons  sellinK  intoxi- 
catinK  Hqnors  within  the  territory  attempted  to 
be  stricken. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  1^3;  Dec.  Dift.  «=>62(4).] 

Ai^ieal  from  Olrciilt  Court,  Jeffeiflon  Coun- 
ty, Oriminal  Branch,  Criminal  Division. 

Prosecution  by  the  City  of  Highland  Pai^ 
against  John  Reker,  for  retailing  intoxicat- 
ing liquors  without  dty  license.  From  a 
jQdgment  of  acquittal,  the  City  appeals.  Re- 
versed and  remanded. 

li  F.  Speckman,  of  Louisville,  for  appel- 
lant Lb  D.  Oreene,  of  Louisville,  for  appel- 
lee. 


SAMPSON,  J.  Tbla  is  a  prosecution  in  the 
name  of  the  dty  of  Highland  Park  against 
John  Beker  under  an  ordinance  to  recover 
a  fine  of  defendant,  for  retailing  intoxicat- 
ing Uquors  therein  without  liavlng  procured 
a  license  from  the  city  to  carry  on  such  busi- 
ness. Beker  defends  upon  the  grounds  that 
tils  saloon  is  not  located  within  tbe  city  lim- 
its; that  part  of  the  corporation  having 
theretofore,  as  he  contends,  been  stricken 
therefrom.  He  was  acquitted  both  in  tbe  po- 
lice court  and  the  Jefferson  circuit  court, 
criminal  division,  and  the  dty  appeals. 

Highland  Park,  Jefferson  county,  Ky.,  is  a 
dty  of  the  sixth  dass;  its  boundary  was 
fixed  by  act  of  the  General  Assembly  in  1890 
(Laws  1890,  c.  1537).  In  1906  the  dty  coun- 
cil undertook,  by  the  following  ordinance^  to 
strike  certain  territory  from  the  east  side  of 
its  limits: 
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"An  ordinance  fixing  tbe  eastern  boundary  line 
of  the  town  of  EUgbland  Park,  Kentucky: 

"Whereas  some  question  has  arisen  as  to  the 
correct  eastern  boundary  line  of  tiie  town  of 
Highland  Park:  Now  therefore  to  remove  any 
doubt  and  to  fix  the  said  line,  the  board  of 
trustees  of  the  town  of  Highland  Park,  Ken- 
tucky, do  ordain  as  follows: 

"Section  1.  That  the  limits  of  the  town  of 
EDghland  Park,  Ky.  on  the  entire  eastern  line 
thereof  be  and  the  same  are  hereby  reduced 
so  that  the  west  side  of  Ash  Bottom  road  as 
it  now  exists,  shall  be  the  eastern  boundary  line 
of  the  town  of  Hizhland  Park. 

"Sec.  2.  All  ordinances  in  conflict  with  this 
ordinance  are  hereby  repealed. 

"Sec.  3.  This  ordinance  shall  take  effect  from 
and  after  its  passage  and  publication. 

"Approved  September  15,  1906.-" 

Again  on  September  15,  1913,  by  another 
ordinance,  in  exactly  the  same  language,  It 
is  declared  tliat  the  same  territory  on  the 
east  side,  which  was  described  in  the  previ- 
ous ordinance,  was  stricken.  Tliis  ordinance 
fixes  the  limits  of  the  dty  on  tbe  entire  east- 
em  line,  at  the  "west  side  of  Ash  Bottom 
road  as  it  now  exists."  Early  in  1916  a  li- 
cense tax  on  the  sale  of  intoxicating  liquors 
in  the  dty  of  Highland  Park  was  fixed  by  its 
ordinance  at  $300  per  annum. 

The  app^ee,  defendant  below,  John  Reker, 
operated  a  saloon  or  tavern  on  the  east  side 
of  Ash  Bottom  road,  and  in  the  territory 
wliich  by  said  ordinance  was  attempted  to  be 
stricken  from  the  corporation.  Reker  held 
a  license  from  the  county  of  Jefferson  to 
operate  his  saloon,  but  he  bad  procured  no 
license  from  the  dty  of  Highland  Park,  con- 
tending that  his  place  of  business  was  be- 
yond tbe  dty  boundary,  relying  upon  tbe 
two  ordinances  referred  to  above,  but  these 
are  assailed  by  the  dty,  on  the  grounds  that 
they  were  not  enacted  according  to  the  re- 
quirements of  section  3664  of  tbe  Kentucky 
Statutes.  Therefore  the  exact  question  for 
decision  here,  is:  Did  the  ordinance  of  1906 
or  the  one  of  1913,  or  the  two  together,  meet 
the  requirements  of  section  8064  of  the  Ken- 
tucky Statutes.  If  the  provisions  of  tills 
statute  were  followed,  then  this  territory  was 
stricken  from  the  dty,  and  the  defendant, 
Reker,  would  not  be  subjected  to  pay  the 
license  tax  claimed  by  the  dty,  but  if  this  or- 
dinance was  invalid  for  any  reason,  the  ter- 
ritory was  not  stricken,  and  the  defendant 
Reker  is  liable  to  the  city  for  a  license  tax 
on  his  saloon. 

A  careful  examination  of  the  record  kept 
by  the  clerk  of  the  council  falls  to  show  any 
advertisement  whatever  of  the  ordinance,  or 
that  the  final  enactment  of  the  ordinance  was 
ever  passed  or  entered,  as  required  by  sec- 
tion 3664,  Ky.  Stat  It  is  contended  by  ap- 
pellee, however,  that  the  advertisement  was 
had,  and  each  step  regularly  taken,  but  tliat 
the  clerk  in  making  the  orders  by  oversight 
or  inadvertence  failed  to  incorporate  this 
in  the  records  of  the  coundl,  but  tliat  tbe 
dty  attorney  and  other  dty  c^dals  who 
attended  tbe  meeting  of  the  council  have 
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testified  tbat  the  ordinances  mentioned  were 
properly  Introduced  and  accrled  Into  enact- 
ment according  to  the  provisions  of  said  Sec- 
tion, and  that  this  cures  the  defect.  If  any 
there  was.  In  the  records  of  the  proceedings, 
and  renders  the  ordinance  yalld. 

[1]  Can  parol  evidence  be  received  to 
prove  the  steps  taken  or  actions  had  of  such 
legislative  body?  This  court  In  numerous 
opinions  Involving  this  question  has  held: 

"A  city  council  can  only  speak  by  its  rec- 
ords. When  its  records  are  read  and  sisned.  it 
Is  the  only  evidence  of  the  action  taken  by  the 
council  at  that  time.  If  in  fact  the  council 
agreed  to  take  any  action  whieh  is  not  put 
upon  the  book,  and  the  book  without  such  ac- 
tion is  read,  approved,  and  siKned,  then  there 
is  no  ordinance  which  can  affect  the  rights  of 
third  persona."  Town  of  Mt.  Pleasant  v.  Ever- 
sole,  96  S.  W.  478,  29  Ky.  Law  Rep.  830. 

In  the  case  of  Spalding  v.  City  of  Lebanon, 
156  Ky.  37,  160  S.  W.  751,  49  L,  E.  A.  (N,  S.) 
387,  it  Is  said : 

"If  it  were  permitted  to  enlarne  or  restrict 
the  record  evidence  by  parol  testimony,  the  en- 
tries in  the  journal  would  be  uncertain  and  un- 
reliable, and  would  fail  to  afford  any  evidence 
that  could  be  depended  upon  to  show  the  ac- 
tual proceedings  of  a  city  council  at  •  •  • 
its  meetings." 

And,  quoting  from  Duan  y.  <9ty  of  Cadiz, 
140  Ky.  217,  180  S.  W.  1089: 

"Appellee's  charter  provides  for  the  appoint- 
ment of  a  dty  derk  for  a  term  of  two  years. 
Ky.  Stat,  i  3619.  It  is  made  the  duty  of  the 
dty  clerk  to  keep  a  true,  full  record  of  all  of 
the  proceedings  of  the  dty  council.  Ky.  Stat. 
S  3627.  The  Legislatnre,  having  provided  ap- 
pdlee  with  a  derk  and  having  made  it  his  duty 
to  keep  a  true  record  of  the  proceedings  of  the 
general  coundl,  we  conclude  that  the  dty  of 
Cadiz  can  speak  only  by  its  record.  Any  other 
rule  woidd  be  to  substitute  for  the  record  the 
uncertain  memory  of  the  witnesses." 

The  dty,  through  its  legislative  body,  in 
attempting  to  strike  the  territory,  enacted 
the  ordinance  defining  the  boundary  on  the 
east  side  of  the  town,  and  the  records  kept 
by  its  derk  show  this,  but  by  section  8664, 
Ky.  Stat,  in  order  for  this  ordinance  to  take 
effect  and  to  exclude  this  territory  from  the 
city,  it  was  necessary  that  the  proposed 
change  In  the  dty  boundary — 
"be  published  in  at  least  ten  issues  of  a  daily 
newspaper,  in  and  having  the  largest  drculation 
in  the  town,  or  If  there  be  no  daily  paper  in  the 
town,  in  at  least  four  issues  of  a  weekly  news- 
paper, published  in  and  having  the  largest  dr- 
culation in  the  town  •  •  *  or  by  posting 
copies  of  the  ordinance  for  at  least  ten  days,  in 
four  of  the  most  public  places  in  the  town.*' 

[2]  Since  the  dty  coundl  failed  to  keep 
a  record  of  its  proceedings  showing  that  it 
carried  out  the  provisions  of  section  3664,  Ky. 
Stat,  with  reference  to  striking  territory 
from  its  limits,  and  since  the  rule  has  long 
prevailed  in  this  Jurisdiction  that  parol  evi- 
dence cannot  be  received  to  prove  the  enact- 
ment of  an  ordinance,  and  that  a  dty  council 
can  speak  only  through  Its  records,  it  fol- 
lows that  the  existence  of  such  ordinance 
fails  of  proof. 

[S]  But  had  the  clerk's  records  shown  eadt 
st^  taken  by  the  coundl  to  be  regular,  and 
it  gbould  appear,  as  It  does  in  this  case,  that 


no  adTertlflanent  was  bad  of  the  enactment 
of  the  ordinance  as  required  by  section  3661, 
Ky.  Stat,  then  the  ordinance  wonld  equally 
fall. 

[4]  As  is  said  In  the  City  of  Bardstown  t. 
Hnrst  121  Ky.  119,  89  S.  W.  147,  724,  section 
3664,  Kentucky  Statutes,  required  three  steps 
to  be  taken  before  contiguous  territory  can 
be  stricken  from  the  corporate  boundary  of 
a  dty: 

"First  there  must  be  an  enactment  of  an  or- 
dinance defining  accurately  the  territory  to  be 
annexed  or  stricken  off;  second,  there  must  be 
a  publication  of  such  ordinance  four  times  in 
a  weekly  newspaper  in  the  city,  if  there  is  no 
daily  paper  published  therein;  third,  in  not  less 
than  thirty  days  after  the  enactment  of  the 
ordinance  defining  accurately  tiie  territory  to 
be  annexed  or  stricken  off,  if  the  publication 
of  same  'in  at  least  four  issues'  of  a  weekly 
newspaper  has  been  made  and  no  petition  <d 
remonstrance  is  filed  in  the  drcuit  court  by  on« 
or  more  resident  frediolders  of  the  territory 
to  be  annexed  or  stricken  off,  within  thirty  days 
of  the  enactment  of  the  first  ordinance,  the  city 
coimdl  may  by  ordinance  annex  to  or  strike 
from  the  city  limits  the  territory  described  m 
the  first  ordinance,  and  it  shall  upon  the  enact- 
ment of  the  last  ordinance  become  a  part  of 
such  dty  or  shall  be  stricken  therefrom." 

These  provisions  not  having  been  fulfilled, 
the  territory  in  which  the  defendant  Reker's 
saloon  was  operated  was  not  stricken  from 
the  dty,  bnt  was  at  the  time  of  the  issuance 
of  the  warrant  under  the  ordinance  within 
the  corporate  limits  and  subject  to  regulation 
by  the  dty. 

Defendant,  Reker,  further  contends  that 
the  dty,  once  liaving  attempted  to  lop  off 
the  territory  in  which  his  business  is  conduct- 
ed, and  ha^g  for  ten  years  acquiesced  there- 
in and  held  out  to  the  public  including  the 
defendant  and  other  residents  thereabout 
that  the  west  side  of  "Ash  Bottom  road" 
constituted  the  extreme  eastern  boundary  of 
th^  city,  and  the  defendant  and  other  in- 
habitants of  the  community  having  acted 
thereon,  the  city  is  estopped  to  say  that  its 
acts,  in  attempting  to  pass  the  ordinance, 
and  the  ordinance  itself  are  void. 

[(]  In  some  instances  where  a  great  time 
has  elapsed,  or  where  for  some  reason  the 
boundary  is  indefinite  or  uncertain,  it  has 
been  held  that  the  boundary  generally  recog- 
nized and  acquiesced  In  by  the  corporatloD 
and  the  inhabitants  Is  the  true  boundary,  bot 
this  Is  not  the  case  here.  The  time  has  nd- 
ther  been  so  long  nor  were  the  bonndaries  • 
Indefinite  or  uncertain.  The  act  of  the  Legis- 
lature fixing  the  boundary  of  the  dty  is  as 
foUows: 

"All  the  lands  embraced  within  a  rectantle 
one  mile  wide,  by  one  and  three-fourths  mQe 
'long  and  whose  center  is  a  point  on  the  Lonif 
ville  &  Nashville  Railroad  right  of  way.  one- 
eighth  of  a  mile  southwardly  from  the  station 
on  said  railroad  known  as  Highland  Park,  tb< 
right  of  way  of  said  railroad  dividing  said  rec- 
tangle into  two  equal  parts,  the  sides  of  which 
are  parallel  to  the  said  railroad  right  of  wiu.         j 

This  makes  the  boundary  ^sy  of  ascertain- 
ment by  any  one  Interested  therein.  In 
Asher  v.  City  of  PlnevIUe,  140  Ky.  670,  131 
S.  W.  512,  the  court  said:  OOQIC 
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"The  mere  fiust  thmt  dnrliiK  th«  years  men- 
tioaed  the  dty  authoritieB  were  onder  the  im- 
pression that  appellant's  residence  was  out- 
side of  the  city  limits,  and  for  this  reason  he 
was  not  assessed  for  tax,  cannot  deprive  the 
dt7  of  the  right  to  retrospectively  assess  and 
collect  taxes  for  these  years  after  it  ascer- 
tained that  bts  residence  was  within  the  city 
limits.  *  *  *  We  think  that  there  can  be  no 
doubt  that,  it^en  proper^  widiin  the  limits  of 
a  city  for  any  reason  is  omitted  from  assess- 
ments, it  may,  in  the  proper  time  and  manner 
be  retrospectively  assessed." 

[(]  From  this  we  conclade  that  tbe  city 
was  not  estopped  by  Its  act  attempting  to 
strike  said  territory  from  Its  limits  or  by 
the  lapse  of  time,  from  asserting  its  juris- 
diction over  the  territory  in  question. 

The  appellant  and  defendant,  John  Reker, 
having  been  dismissed  in  the  lower  court, 
the  Judgment  is  reversed  and  remanded  for 
a  new  trial  consistent  with  this  opinion.    , 


WALLACE!  et  aL  T.  lACKEX. 
(Court  of  Appeals  of  Kentucky.    Jan.  10, 1917.) 

1.  TUKSFABB  <t=»19(l)— TiTLK  TO  SUPPORT  AC- 
TION. 

In  an  action  for  trespass  and  removal  of  tim- 
ber, plaintiffs  must  recover,  if  at  all,  upon  the 
strength  of  their  own  title,  and  not  because  of 
want  of  title  in  ^e  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Trespass, 
Cent   Dig.  H  18,  19,  24,  28;    Dec.  Dig.  «=> 

2.  BXECUTOBS   AND    ADiaNIBTBATOBS   «S>478, 

474(2)— AcnoNB  FOB  Settlbhxnt— Notice. 
One  claiming  title  to  property  under  an  ex- 
ecution sale  and  by  adverse  possession,  who  was 
not  a  party  to  a  suit  by  the  administrator  of 
the  record  owner  of  the  land  against  the  heirs 
and  creditors  for  a  settlement  of  the  estate,  waa 
not  entitled  to  notice  of  any  proceedings  therein. 

[Ed.  Note.— For  otiier  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2042;  Dec. 
Dig.  «=>473,  474(2).] 

8.  Judgment  •s'fiOl— Goixatebai.  Attack— 

Jtjdoicemt  Subject  to. 
In  an  action  for  trespass  and  removal  of 
timber,  a  Judgment  offered  authorizing  the  ex- 
ecution of  a  deed  in  evidence  as  part  of  plain- 
tiff's chain  of  title,  could  not  be  objected  to  be- 
cause irregular  or  erroneous,  but  only  on  the 
ground  that  it  is  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  941 ;   Dec.  Dig.  «=»601.] 

4.  Judoubnt  ®=a501— Vaudity. 

A  decree  or  judgment  of  a  court  having  ju- 
risdiction is  not  T<nd,  although  H  may  be  t*- 
roneooa. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  041 ;   Dec.  Dig.  <e=>Q01.] 

b.  judaxknt  ^=>481— cou.atebal  attack— 

Presumptions. 
Where  a  consent  Judgment  is  attacked  col- 
laterally, it  must  be  eonclusivelv  presumed  that 
all  the  parties  to  tbe  suit  agreed  to  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  917;   Dec.  Dig.  <8=>481.] 

8.  Jdoomxnt  «s>518— Goixatxbai,  Attack— 
What  Cohstitutes. 
In  a  suit  for  trespass  and  removal  of  tim- 
ber an  attack  cpon  the  validity  of  an  order  In 
procecdiiigs  by  the  administrator  of  the  record 
owner  of  the  land,  reinstating  the  case  upon  the 
docket  and  directing   the  execution  of  a  deed 


to  plaintiffs,  is  a  collateral  attack,  since  the  re- 
lief sought  was  not  a  vacation  of  the  order  and 
judgment,  but  to  defeat  plaintiff's  title. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  061,  062 ;   Dec.  Dig.  «=»518.] 

7.  JuDQUKNT  «s>486(l)— Cou.ATEaAi.  Attack 
— Vauditt. 

A  decree  or  judgment  which  is  not  void  can- 
not be  attacked  except  by  direct  proceedings  to 
vacate  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  010,  920,  921,  023;  Dec.  Dig.  <8=9 
486(1).] 

8.  Judomert  «=>496(1) — Coixatebai.  Attack 
— jubisdiction. 

The  judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  collaterally  attacked,  and  it  will 
not  be  held  v<dd  unless  the  want  of  jurisdiction 
of  the  court  appears  upon  the  record  in  tbe  ac- 
tion in  which  the  judgment  was  rendered,  as  it 
will  be  presumed  that  the  court  has  not  pro- 
ceeded without  its  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  »  540%,  033;  Dec.  Dig.  «S=»496(l).l 

0.  Judgment    «=>499  —  Jubisdictioh  —  Bvi- 

dkncb:— Pbesumption  . 
In  an  action  for  trespass  and  removal  of  tim- 
ber, parol  proof  of  the  validity  of  orders  of  the 
court  reinstating  an  action  by  the  administra- 
tor of  the  record  owner  against  the  heirs  and 
creditors,  and  ordering  the  execution  of  a  deed 
to  plaintiffs,  was  incompetent,  since  if  the  rec- 
ord was  silent  merely  as  to  a  jurisdictional  fact, 
that  fact  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  040;   Dec.  Dig.  «=9tt9.] 


10.  Tbespabs  «=»10(1)  —  Title  to  Suppobt 
Action. 

As  the  purchaser  of  land  sold  at  a  decretal 
sale  in  an  administrator's  action  against  heirs 
and  creditors  took  equitable  title  to  the  land 
upon  the  confirmation  of  the  sale  and  payment 
01  the  purchase  price,  a  deed  subsequently  ex- 
ecuted related  back  to  the  confirmation  of  die 
sale,  giving  purchasers  title  to  support  an  action 
for  trespass  committed  before  execution  of  the 
deed,  and  the  deed  was  admissible  in  the  tres- 
pass suit  to  establish  title. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  U  18,  10,  24,  28;  Dec.  Dig.  «=> 
10(1).] 

11.  Tkespabs  €=»67  —  BviDERCB  —  Sum- 
cienot. 

In  an  action  for  trespass  and  removal  «f 
timber,  evidence  held  sufficient  to  take  the  case 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  |  160;  Dec.  Dig.  «=>67.] 

12.  Appeai.  and  Ebbob  <S=>216(1),   242(4)  — 
Pbebentation  of  Loweb  Coubi  of  Obounds 

FOB  REVIKW. 

In  an  action  for  trespass  and  removal  of 
timber,  where  the  court  was  not  asked  and  did 
not  rule  upon  the  competency  of  evidence  offer- 
ed in  support  of  a  defense  and  the  sufficiency  of 
such  evidence  to  support  the  defense  and  no  in- 
structions were  offered  or  considered  relating 
to  the  grounds  of  the  defense,  such  questions  will 
not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1421-1423 ;  Dec.  Dig.  <&=> 
216(1),  242(4);    Trial,  Cent  Dig.  %  627.] 

Appeal  from  CIrcalt  Oonrt,  Lawrence 
County. 

Action  by  F.  T.  D.  Wallace,  Jr.,  and  others 
against  James  Q.  Lackey.  From  a  judgment 
for  the   defendant   dismissing  the  petition. 
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and  from  an  order  overruling  a  motlcm  for 
new  trial,  plaintiffs  appeaL  Reversed  and  re- 
manded. 

Clyde  L.  Miller,  R.  C.  McClnre,  and  G.  W. 
Castle,  all  of  Louisa,  for  appellants.  M.  S. 
Bums  and  W.  D.  O'Neal,  both  of  Louisa,  for 
appellee. 

HURT,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  Lawrence  circuit  court,  in  an  ac- 
tion wherein  F.  T.  D.  Wallace,  Jr.,  and  oth- 
ers, the  appellants,  were  the  plaintiffs,  and 
the  appellee,  James  Q.  Lackey,  was  the  de- 
fendant. The  action  was  to  recover  from  the 
appellee  the  value  of  certain  trees,  which  ap- 
pellants alleged  that  he  had  wrongfully  cut 
and  removed  from  their  lands  and  converted 
to  his  own  use,  and  damages  done  to  their 
lands  by  cutting  underbrush  and  making 
roads  over  them.  The  defense  of  the  appel- 
lee consisted  of  a  denial  of  the  ownership 
of  the  trees  or  lands  from  which  the  trees 
were  cut,  or  upon  which  the  underbrush  was 
cut  or  the  roads  made,  and  a  claim  of  owner- 
ship by  the  appeUee  of  the  lands  by  adverse 
possession  for  the  statutory  period  necessary 
to  create  title  in  him  under  the  statute  of 
limitations.  At  the  conclusion  of  all  the  evi- 
dence, the  court  sustained  a  motion  to  in- 
struct the  Jury  peremptorily  to  find  for  the 
appellee.  The  Jury  returned  a  verdict  for 
appellee  in  accordance  with  an  instruction  to 
that  effect,  and  the  court  rendered  a  Judg- 
ment, by  which  the  i>etition  was  dismissed. 
The  appellant's  motion  for  a  new  trial  being 
overruled,  they  have  appealed. 

TVhlle  the  court  below  did  not  assign  any 
reason  for  peremptorily  directing  a  verdict, 
an  examination  of  the  record  demonstrates 
clearly  that  it  was  done  upon  the  ground  that 
the  appellants  bad  failed  to  manifest  any 
title  to  the  lands  in  controversy,  and  not 
because  all  of  the  evidence  had  tended  to 
show  title  to  the  lands  in  the  appellee. 

[11  The  land  in  controversy  is  an  unln- 
closed,  unimproved  tract  of  woodland,  con- 
taining 10%  acres,  and  the  familiar  rule 
that  the  plaintiffs  are  obliged  to  recover,  if 
at  all,  upon  the  strength  of  their  own  title, 
and  not  because  of  want  of  title  in  the  de- 
fendant prevails  in  this  case.  The  ruling'  by 
which  the  court  directed  a  verdict  for  appel- 
lee was  the  result  of  a  previous  ruling  by  it, 
as  to  the  admission  of  certain  evidence  for 
the  appellants,  which  will  be  hereafter  notic- 
ed. The  facts  of  the  case,  as  developed  by 
the  proof  for  the  appellants,  will  be  adverted 
to  for  the  purpose  of  determining  whether 
the  court  was  in  error  as  to  Its  ruling  upon 
the  admission  of  the  evidence  mentioned. 

On  November  24,  1853,  John  Rogers,  Jr., 
sold  and  conveyed  to  Thomas  Wallace  a  large 
tract  of  land,  of  which  the  tract  in  contro- 
versy was  a  part  On  December  10,  1867, 
Wallace  sold  and  conveyed  to  John  Haws  a 
portion  of  the  land  upon  the  southern  end  of 
his  tra«t    Tbe  nortliem  «id  of  the  portion 


sold  and  conveyed  to  Haws  adjoins  the  land 
in  controversy.  He  also  sold  a  portion  of 
the  land,  which  was  conveyed  to  him  by 
Rogers  to  Wellman  and  WUson.  This  por- 
tion adjoined  the  land  in  controversy  for  a 
short  distant  on  the  east  side  of  the  dis- 
puted land. 

Another  portion  of  the  Roger's  land  Wal- 
lace sold  to  John  Crabtree.  The  land  sold 
to  Crabtree  adjoined  the  land  in  controversy 
upon  the  northeast  and  north.  After  these 
sales  were  made,  there  remained  to  Wallace 
of  the  lands  purchased  from  Rogers  the  10^ 
acres  of  land  in  controversy.  On  April  3, 
1865,  John  Haws  sold  and  conveyed  to 
Thomas  Wallace  the  lands  which  Wallace 
had  theretofore  sold  and  conveyed  to  him, 
and  also  two  other  tracts  adjoining.  Thomas 
Wallace  then  moved  upon  these  lands,  resid- 
ing upon  one  of  the  tracts  until  he  died,  in 
1871.  The  land  in  controversy  adjoined  the 
land  purchased  by  Wallace  from  Haws  upon 
the  northern  end.  The  lands  purchased  from 
Haws  and  the  lOV^-acre  tract  in  controversy 
were  called  the  Haws  farm  to  distlngalsb  it 
from  other  lands  which  were  owned  by  Wal- 
lace. Shortly  after  the  death  of  Thomas 
Wallace,  the  administrator  of  his  estate  in- 
stituted a  suit  against  his  heirs  and  creditors 
for  a  settlement  of  the  estate.  The  Haws' 
farm  was  ordered  to  be  sold  in  that  action. 
and  was  purchased  by  ESugene  Wallace  and 
F.  T.  D.  Wallace,  Sr.  This  sale  was  made 
on  the  13th  day  of  January,  1876,  and  tbe 
sale  reported  to  the  court  on  Hay  90,  1876. 
The  report  of  sale  was  confirmed  during 
May,  1876,  but  a  deed  was  not  made  until 
the  year  1897.  Previous  to  that  time  Eugene 
Wallace  had  died,  and  P.  T.  D.  Wallace,  Sr., 
who  waa  a  Joint  purchaser  of  the  lands  with 
him,  but  transferred  his  Interest  In  the  par- 
chase  to  the  belts  of  Eugene  Wallace,  who 
are  the  appellants  here.  In  1897  a  deed  was 
ordered  to  be  made  for  the  lands  to  the  heirs 
of  Eugene  Wallace,  and  the  commissioner  of 
the  court  executed  to  them  a  deed,  which  was 
reported  and  approved,  but,  as  is  insisted  by 
appellants,  the  commissioner  by  mistake  fail- 
ed to  include  In  the  deed  the  land  in  con- 
troversy. In  1898  the  suit  of  the  administra- 
tor of  Thomas  Wallace  against  his  heirs  and 
creditors  was  stricken  from  the  docket  of  the 
court  After  this  controversy  arose,  on  May 
5,  1910,  an  order  was  entered  in  the  Law- 
rence circuit  court,  wherein  the  suit  for  the 
settlement  of  Thomas  Wallace's  estate  bad 
been  prosecuted,  reinstating  the  case  upon 
the  docket,  and  the  order  recites  that  it  was 
done  by  consent  Thereafter  the  court  ren- 
dered a  Judgment  which  recites  the  £act  of 
the  sale  of  the  Haws  farm,  the  report  and 
confirmation  of  the  sale,  and  the  transfer  by 
F.  T.  D.  Wallace,  Sr.,  to  the  heirs  of  Eugene 
Wallace,  and  the  making  of  the  deed  in  1897. 
and  that  by  mistake  all  of  the  land  sold  at 
the  sale  was  not  included  in  the  deed,  and 
directed  the  court's  commissioner  to  make 
and  report  a  deed  to  the  heirs  of  Eugene 
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Wallace,  wblch  would  inclade  tlie  land  In 
controrencr,  ae  well  as  the  other  lands  em- 
braced in  the  former  deed.  F.  L.  Stewart, 
the  commissioner  of  the  court,  in  obedience 
to  this  order,  made  and  reported  a  deed,  by 
which  the  title  of  all  the  heira  of  Th(»naa 
Wallace  was  conveyed  to  the  appellants  in 
^e  lands  la  controversy,  aa  well  as  in  the 
other  lands  which  had  been  sold  by  the  com- 
missioner, in  1876,  to  Eugene  Wallace  and 
F.  T.  D.  Wallace,  Sr.  This  deed  was  ac- 
knowledged by  the  commissioner  and  was,  by 
an  order  of  the  court,  duly  approved  and  so 
indorsed  by  the  Judge  of  the  court,  and  or- 
dered to  be  certified  for  record. 

In  1875,  In  a  suit  by  the  receiver  of  the 
estate  of  Thomas  Wallace  against  John  Crab- 
tree,  the  lands  owned  by  Orabtree  and  whldi 
lie  adjoining  the  lands  in-  controveiay,  upon 
the  north,  were  sold  by  a  Judgment  of  the 
court,  when  ■  Greenville  Lackey  became  the 
pnrchaaer,  and  same  were  conveyed  to  him 
on  the  23d  day  of  June,  1883.     After -the 
death   of   Greenville   lAckeg,   the   appellee, 
James  Lackey,  became  the  owner  of  a  portion 
of  these  lands  by  inheritance  from  bis  father, 
Greenville  Lackey.    The  boundary  of  these 
lands  shown  in  the  evidence  does  not  seem 
to  cover  or  embrace  the  lands  in  controversy. 
[2]  Upon  the  trial,  after  appellants  had  ex- 
hibited a  chain  title  to  the  lands  In  contro- 
versy from  the  commonwealth  of  Kentucky 
down  to  Thomas  Wallace,  and  then  the  deed 
from  the  commissioner  of  the  court  in  the 
suit  for  the  settlement  of  Thomas  Wallace's 
estate  to  appelluits,  which  was  made  in  1897, 
they  then  offered  in  evidence  the  deed  by 
the  oommlasioner  of  the  court  In  the  same 
suit,  which  was  made  to  them  in  the  year 
1010,  and  the  order  of  the  court  directing 
the  making  of  such  deed.    The  introduction 
of  this  deed  In  evidence  was  objected  to, 
and  the  court  sustained  the  objection,  upon 
the  alleged  ground  that  the  suit  had  been 
redocketed  and  the  deed  made  without  any 
notice  to  the  appellee,  and  after  the  tres- 
passes complained  of  were  committed.    WhUe 
there  was  no  formal  avowal  of  its  contents, 
it  shows  for  Itself  and  the  record  makes  it 
dear  that  It  embraces  the  lands  in  contro- 
versy.   After  the  rejection  of  this  deed  as 
evid^ice,  the  court,  being  of  the  opinion  that 
appellants  bad  failed  to  show  title  to  the 
lands,  sustained  the  motion  for  the  direct 
verdict    The  order  of  the  court  directing  the 
case  to  be  redocketed  and  the  order  directing 
the  deed,  which  was  rejected,  to  be  made,  and 
apptovlDg  same  were  exhibited  upon  the  mo- 
tion to  Kad  the  deed  in  evidence.    In  re- 
jecting the  deed  as  evidence,  and  hence  in 
directing  a  verdict  against  appellants,  the 
court  was  in  error.     With  this  deed  as  evi- 
dence, tlie  appellants  would  have  shown  a 
connected  cbaln  of  title  for  the  lands  from 
the    commonwealth   of   Eentncky   to   them- 
selves,  and  were  entitled  to  recover  for  the 
trespasses  sued  for,  if  appellee  did  not  show 
a  title  from  Thomas  'Wallace,  or  a  vendee  or 


his,  anterior  to  that  at  arodkuits,  or  a  title 
to  the  lands  by  adverse  possessioD,  or  by  rea- 
son of  the  allied  agreement  to  establish  a  di- 
vision line,  ^nie  appellee  was  not  a  party  to 
the  suit  in  whldi  the  rejected  deed  was 
made,  and  had  no  interest  in  any  proceedings 
In  that  case,  as  any  step  therein  could  in  no 
way  affect  any  title,  which  lie  may  have  to 
the  land,  and  for  that  reason  was  not  entitled 
to  notice  of  any  proceedings  therein.  The  ef- 
fect of  the  deed  made  In  1910  was  to  vest 
in  appellants  such  title  to  the  land  in  con- 
troversy as  the  heirs  of  Thomas  Wallace  may 
have  had  at  the  date  of  the  confirmation  of 
the  sale  to  Eugene  Wallace  and  F.  T.  D. 
Wallace,  Sr.,  in  May,  1876,  and  no  other  ef- 
fect whatsoever.  It  does  not  appear  tbat 
any  other  persons  had  any  interest  In  the 
proceedings  in  1910,  except  the  heirs  of 
Thomas  Wallace,  and  If  they  chose  to  agree 
to  place  the  suit  again  upon  the  docket  and 
to  have  a  deed  made  to  conform  to  the  sale 
theretofore  made,  and  to  correct  any  error  in 
a  former  deed,  the  court  thereby  acquired 
Jurisdiction  of  the  parties  and  the  subject- 
matter. 

[S,  4]  In  an  action  of  this  character,  when 
a  Judicial  record  or  Judgment  is  offered  in 
evidence  as  a  part  of  the  chain  of  title,  the 
only  objection  which  can  be  made  to  It  is 
that  It  is  void.  It  cannot  be  objected  to  be- 
cause it  is  irregular,  or  erroneous.  If  the 
court  which  rendered  the  judgment  or  made 
the  decree  bad  Jurisdiction,  the  Judgment  or 
decree  is  not  void,  though  It  may  be  errone- 
ous. 

[S]  When  a  court  of  general  Jurisdiction 
makes  an  order,  which  recites  .that  it  was 
done  by  the  consent  of  the  parties,  when  it 
is  collaterally  attacked,  It  must  be  conclusive- 
ly presumed  that  all  of  the  parties  to  the 
suit  agreed  to  it,  or  else  it  would  not  have 
been  made.  Duff  v.  Haglns,  146  Ky.  792,  14,3 
S.   W.  87a 

[8]  For  the  appellee  to  attack  the  validity 
of  the  order  of  the  clrciilt  court  in  the  action 
of  Thomas  Wallace's  Administrator  v.  Thom- 
as Wallace's  Heirs  and  Creditors,  reinstating 
the  case  upon  the  docket,  in  1910,  and  the 
judgment  directing  the  deed  of  1910  to  be 
made.  Is  but  a  collateral  attack  upon  them, 
since  his  purpose  and  the  relief  sought  by  the 
attack  was  not  to  have  vacated  the  order  and 
judgment,  but  to  defeat  the  title  of  his  ad- 
versary.  23  Cyc.  1062. 

171  It  is  well  settled  that  a  decree  or  Judg- 
ment, which  is  not  void  cannot  be  attacked, 
except  in  a  direct  proceeding  to  vacate  the 
Judgment.  Mcllvoy  v.  Speed,  4  Bibb,  85; 
Berry  v.  Foster,  58  S.  W.  709,  22  Ky.  Law 
Rep.  745;  Sorrel  v.  Samuels,  49  S.  W.  762, 
20  Ky.  Law  Bep.  1498;  Duff  v.  Haglns,  146 
Ky.  782,  143  S.  W.  378. 

[t]  It  is  likewise  well  settled  that  a  Jadff- 
ment  of  a  court  of  general  Jurisdiction,  as  is 
a  drcnlt  court,  tn  this  state,  cannot  be  col- 
laterally attacked,  unless  the  want  of  juris- 
diction of  the  court  appearg  upon  the  recor^ 
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In  tbe  action  wberetn  the  judgment  was  ren- 
dered, before  a  judgment  of  such  a  court  can 
be  held  to  be  void  upon  a  collateral  attack, 
because  of  want  of  Jurisdiction  of  the  court 
to  render  it,  the  record  must  show  that  the 
court  was  without  Jurisdiction. 

[9]  If  the  record  is  merely  silent  as  to 
some  Jurisdictional  fact,  as  a  want  of  a  sum- 
mons upon  some  party  to  the  suit,  it  wlU  be 
presumed  that  the  party  was  duly  summon- 
ed, or  else  the  Judgment  would  not  have  been 
rendered.  Bamberger  v.  Green,  146  Ky.  258, 
142  S.  W.  384 ;  E>ennU  v.  Alves,  132  Ky.  345. 
113  S.  W.  483 ;  Jones  v.  Edwards,  etc.,  78  Ky. 
6;  Newcomb  v.  Newcomb,  13  Bush,  644,  26 
Am.  Rep.  222;  Sears  v.  Sears,  95  Ky.  173, 
25  S.  W.  600,  15  Ky.  Law  Rep.  510,  44  Am. 
St  Rep.  213  ;  Wilson  v.  Teague,  95  Ky.  47,  23 
S.  W.  656,  15  Ky.  Law  Hep.  414 ;  1  Black  on 
Judgments,  §  271 ;  Fleet  on  Collateral  Attack, 
S  855 ;  MaysvlUe  &  B.  S.  R.  R.  Co.  v.  Ball,  108 
Ky.  241,  66  S.  W.  188,  21  Ky.  Law  Rep.  1693; 
Segal  V.  Reisert,  128  Ky.  117,  107  S.  W.  747, 
32  Ky.  Law  Rep.  901;  Miller  v.  Farmers* 
Bank,  76  S.  W.  218,  25  Ky.  Law  Rep.  373; 
Berry  v.  Foster,  58  S.  W.  709,  22  Ky.  Law 
Rep.  746;  Northlngton  v.  Reed,  76  S.  W.  206, 
25  Ky.  Law  Rep.  354 ;  Feltner  et  al.  v.  Huff 
et  al.,  118  S.  W.  936 ;  Derr  v.  Wilson,  84  Ky. 
17;  Myers  v.  Pedlgo,  72  8.  W.  734,  24  Ky. 
Law  Rep.  1923.  Hence  the  parol  proof  heard 
by  the  court  below.  In  the  Instant  case,  as  to 
the  validity  of  the  orders  of  the  court  relat- 
ing to  the  reinstatement  of  the  action  upon 
the  docket  and  the  making  of  the  deed  of 
September  10,  1910,  was  aU  Incompetent. 
The  reason  for  the  principle,  which  denies  a 
litigant  the*  right  to  collaterally  attack  a 
Judgment  of  a  domestic  court  of  general  Ju- 
risdiction for  any  reason,  except  that  the 
Judgment  is  void  for  want  of  Jurisdiction  of 
the  court  to  render  it,  is  not  far  to  seek.  If 
such  attacks  were  permissible,  in  every  ac- 
tion in  which  it  became  necessary  for  a  liti- 
gant to  rely  upon  a  decree  or  Judgment  of 
such  a  court  in  another  action,  it  would  In- 
volve in  the  action  on  trial  all  the  facts  and 
proceedings  which  gave  the  court  Jurisdic- 
tion, wherein  the  decree  or  Judgment  was 
rendered.  The  rule,  which  confines  the  evi- 
dence for  the  determination  as  to  the  Juris- 
diction of  the  court  which  renders  a  Judg- 
ment to  the  record  of  the  action,  is  founded 
upon  the  reason  of  the  above  rule,  and  the 
presumption  that  a  court  of  general  Jurisdic- 
tion has  not  proceeded  without  its  Jurisdic- 
tion. 

The  alleged  trespasses  complained  of  in  the 
petition  were  committed  before  the  corrected 
deed  of  1910  was  executed  to  appellants  by 
the  commissioner  of  the  court,  and  it  is  con- 
tended that  at  that  time  the  appellants  were 
not  the  owners  of  the  land  In  controversy, 
and  for  ithat  reason  the  corrected  deed 
should'  not  be  admitted  in  evidence,  although 
it  may  have  invested  appellants  with  title 


upon  the  date  of  its  execution.  However,  If 
the  land  in  controversy  was  a  portion  of  the 
lands  which  were  sold  at  the  decretal  sale, 
on  January  18,  1876,  to  Eugene  Wallace  anu 
F.  T.  D.  Wallace,  Sr.,  and  the  same  confirmed 
in  May,  1876,  and  the  purchase  money  paid, 
the  purchasers  became  the  owners  of  the  land 
upon  the  confirmation  of  the  sale  and  tha 
payment  of  the  purchase  price. 

[10]  The  confirmation  of  the  sale  vested  In 
the  purchasers  the  equitable  title  to  the  land, 
and  they  thereby  became  the  beneficial  own- 
ers. The  execution  of  the  deed  only  convey- 
ed to  them  the  legal  title.  Until  Its  execu- 
tion, the  heirs  of  Thomas  Wallace  held  the 
legal  title,  but  it  was  for  the  benefit  of  the 
purchasers  of  the  land,  and  when  the  deed 
was  executed  it  related  back  and  vested  in 
the  oppellants  the  legal  title  as  held  by  the 
heirs  of  Thomas  Wallace  at  the  confirma- 
tion of  the  sale.  Neal  v.  Louisville,  6  Ky. 
Law  Rep.  300;  Dennis  Bros.  v.  Stnmk,  108 
S.  W.  957,  32  Ky.  Law  Rep.  1230 ;  Peltner  v. 
Huff,  118  S.  W.  936. 

[11]  Hence  the  court  was  In  error  in  ex- 
cluding the  corrected  commissioner's  deed  to 
appellant  for  the  land  and  the  ordet  directing 
the  deed  to  be  made.  While  the  records  of 
the  suit,  except  the  order  to  re-docket  and 
the  Judgment  directing  the  deal  to  be  made, 
were  not  offered  In  evidence,  the  recitals  In 
the  deed,  with  these  orders,  are  sufficient 
prima  facie,  to  support  the  validity  of  the  de- 
cree and  the  other  matters  affecting  the  va- 
lidity of  the  conveyance.  With  the  admis- 
sion of  the  deed  and  order,  It  seems  that  the 
evidence  was  sufllclent  to  require  the  submis- 
sion of  appellant's  cause  to  the  Jury,  under 
proper  Instructions. 

[12]  The  questions  raised  in  the  record  and 
in  the  briefs  as  to  the  competency  of  the  ev- 
idence offered  by  the  appellee  in  snpport  of 
his  defense  and  the  sufficiency  of  such  evi- 
dence to  support  a  defense  to  the  action  are 
not  decided,  since  the  court  below  was  not 
asked,  at  the  conclusion  of  the  evidence,  to, 
and  did  not,  rule  thereon,  and  no  Instructions 
were  offered  or  considered  relating  to  the 
grounds  of  tbe  defense,  and  such  questions 
are  not  now  before  this  court  for  adjudica- 
tion. 

The  Judgment  for  the  reasons  given,  is  re- 
versed, and  the  cause  remanded  for  proceed- 
ings consistent  with  this  opinion  and  other 
proper  proceedings. 


SOVEREIGN  CAMP  OF  WOODMEN  OV 
THE  WORLD  v.  VALENTINE. 

(Court  of  Appeals  of  Kentucky.    Jan.  12, 1917.) 

1.  iNBUitANCB  «=>819{4)— BmcwrtT  Irsuuhck 

— BVIDKNCE— SUFFICnCNCT. 

In  an  action  on  a  fraternal  benefit  certin- 
cate,  evidence  held  insufficient  to  show  that  the 
death  of  the  insured  resulted  from  drinkiiiK 
carbolie  acid,  or  that  if  he  did  drink  add  it 
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was  intentionally  done,  or  that  he  was  insane 
at  the  time. 

[Ed.  Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  {  2006;    Dec.  Dig.  «=»819(4).] 

2.  iNSUb&NOE  4s>819<4)— Bknxfit  iNStrBAircK 
— PsiMA  Facie  Case. 

In  an  action  on  iratemal  benefit  certificate, 
the  beneficiary  made  out  a  prima  facie  case  by 
proving  tJiat  the  insured  was  dead. 

[Eid.   Note. — For  other   cases,   see   Insurance, 
Cent.  Dig.  {  2006;    Dec.  Dig.  «=>819(4).] 

3.  IksurAnox  «=s>817(3)   —   Brrefit  Irsuk- 

ANCK— BJVIDINCB— BTJBDEN    OF    PBOOF. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, the  burden  was  on  the  defendant  to  prove 
that   the  insured  committed  suicide. 

[Ed.    NotCd — For   other  cases,   see   Insurance, 
Cent  Dig.  |  1899;    Dec.  Dig.  «=>817(3).] 

4.  IN8UBAN0E  $=9788(1)— Benefit  Insttbance 

— FOEFBITHBE. 

Where  a  benefit  certificate  provided  that 
if  a  member  should  die  by  liis  own  hand,  sane 
or  insane,  the  certificate  should  be  void,  if  an 
insured  voluntarily  and  intentionally  drank  car- 
bolic acid  with  the  intention  of  producing  bis 
death  at  a  time  When  his  mind  was  in  suffi- 
ciently sound  condition  that  he  knew  the  prob- 
able consequences  of  his  act^  the  certificate  was 
forfeited,  but  not  if  the  poison  was  not  volnu- 
tarily  or  intentionally  taken  but  by  accident 
or  mistake. 

[Bd.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1956;    Dec.  Dig.  «9=9788a)-] 

6.    iNStTEARCE   ®=>788(1)— BE^EFIT    INBUBANCX 
— FOBFKITUKE. 

'Where  a  benefit  certificate  provided  that  if 
the  insured  should  die  by  his  own  hand,  wheth- 
er sane  or  insane,  the  certificate  Aould  be  for- 
feited, if  the  insured  drank  carbolic  add  while 
insane  the  certificate  was  forfeited  unless  it  is 
shown  he  did  not  have  enough  mind  to  know 
that  Ills  act  would  probably  result  in  his  death. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  (  1966;    Dec.  Dig.  «=s>788a).] 

6.  INSCBANCE  €=3825(1) — Bekeiti  Insu&ancs 
— Qttestion  fob  Juby. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, evidence  held  sufficient  to  take  the  case  to 
the  jury. 

[E^.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  f  2000;   Dec.  Dig.  <8=>825(1).] 

7.  iNstJBANCE  <8=»826(2)— Benefit  Inbubanct 

— INSTBDCTIONS. 

In  an  action  on  a  benefit  certificate,  an  in- 
stroction,  that  if  the  death  of  the  insured  was 
caused  tqr  his  rolnntarily  taking  carbolic  acid 
the  jury  aboold  find  for  defendant,  was  proper- 
ly refused  as  misleading,  in  that  it  did  not  sub- 
mit to  the  jury  the  qnestion  whether  the  in- 
sured lutd  sufficient  mental  capacity  to  know 
the  probable  result  of  his  act. 

[Ed.   Note. — For  other   cases,   see   Insurance, 
Cent  Dig.  {  2010;   Dec.  Dig.  «=»826(2).] 

8.  Tbiai,  13=9260(1)  —  EEVtEW  —  Pkwudi- 

CIAI.   EBBOB. 

The  refusal  of  a  requested  instruction  sub- 
stantially covered  by  given  instructions  is  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   I  661;    Dec.   Dig.  «=.260(1).] 

0.  Appeai.  and  Ebbob  «=>8S2(12)— Bevibw— 

Invited  Ebbob. 
Where  the  appellant  offered  an  instruction 
similar  to  the  one  given,  he  cannot  complain 
that  the  court  erred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  3602;  Dec.  Dig.  <8=3882(12).] 


Appeal  from  Circuit  CJourt,  Fulton  Ooon^. 

Action  by  Mary  B.  Valentine  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Herschel  T.  Smith,  of  Fulton,  for  appel- 
lant  Ed  Thomas,  of  Fulton,  and  Ous  Thom- 
as, of  Frankfort,  for  appellee. 

SAMPSON,  J.  This  action  was  Instituted 
In  the  Fulton  circuit  court  by  Mary  B.  Valen- 
tine against  appellant  society  to  recover  on  a 
benefit  ceitLQcate  or  policy  of  Insurance  for 
$1,000  issued  by  appellant  to  one  T.  O.  Valen- 
tine in  1910,  and  In  which  poUcy  the  plain- 
tiff, Mary  B.  Valentine,  Is  the  beneficiary, 
Mary  B.  Valentine  was  the  wife  of  T,  O. 
Valentine,  who  died  August  17,  1914.  The 
benefit  certificate  conttdned  what  is  common- 
ly called  a  suicide  <dause,  which  reads  as  fol- 
lows: 

"Section  4.  If  the  member  holding  this  certifi- 
cate shou)d  die  *  *  *  by  bis  own  hand  or 
act,  whether  sane  or  insane;  *  ♦  •  tijg 
certificate  shall  be  null  and  void,  and  of  no  ef- 
fect and  all  moneys  wbidh  shall  have  been  paid, 
and  all  rights  and  benefits  which  have  accrued 
on  account  of  this  certificate  shall  be  absolntely 
forfeited  without  notice  or  service." 

The  appellant  society  admits  the  issual  of 
the  policy,  but  denies  its  liability  thereon 
because  it  charges  that  T.  O.  Valentine,  the 
insured,  died  by  bis  own  hand  by  taking  car- 
bolic acid,  and  that,  under  the  clause  of  the 
policy  above  referred  to  and  some  parts  of 
Its  constitution  and  by-laws,  in  such  case.  It 
is  not  liable.  To  this  the  plaintiff  replied 
and  traversed  the  allegations  that  insured 
took  carbolic  add,  and  affirmatively  alleged 
that.  If  be  did  so  do,  it  was  by  mistake  or 
accident,  and  not  with  suicidal  Intent,  and 
In  a  third,  paragraph  she  further  alleged  that 
tf  the  Insured  did  take  carbolic  acid,  not  by 
accident  or  mistake,  then  he  took  It  at  a  time 
when  he  was  insane  to  such  an  extent  that 
he  did  not  know  the  probable  effects  thereof, 
and  that  therefore  she  was  entitled  to  recov- 
er on  the  policy. 

T.  O.  Valentine,  the  insured,  was  4  brick 
mason  by  trade  and  was  earning  at  the  time 
of  his  death  about  $5  per  day  at  a  job  at 
which  he  had.  been  engaged  for  some  weeks 
at  Union  City,  Tenn.;  he  came  home  <m 
Saturday  night  from  work,  his  partner  with 
him.  They  had  agreed  to  return  to  work  on 
Monday  morning,  but  for  some  slight  reason 
they  changed  their  plans  and  agreed  to  re- 
turn on  the  afternoon  train.  They  were  both 
about  the  streets  of  Fulton  on  the  forenoon 
of  Monday,  the  day  of  the  death  of  Valen- 
tine. Valentine  had  another  policy  of  In- 
surance upon  which  the  premiums  were  paid 
monthly,  and  they  were  due  on  that  day,  and 
the  agent  approached  Valentine  and-  the 
premium  was  paid  that  forenoon.  Valentine 
was  In  the  Owl  Drug  Store  about  11  o'cloclr. 
and  called  for  some  carbolic  acid,  stating  tp 
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the  druggist  that  he  had  a  horse  that  had 
been  cut  by  a  barbed  wire  and  he  Intended 
'  to  use  a  Bolutton  of  carbolic  add  In  treating 
the  wonnd,  and  after  some  conversation  be- 
tween him  and  the  druggist  he  procured  an 
ounce  of  carbolic  acid,  and  likewise  an  ounce 
of  Iodine,  which  the  druggist  suggested  was 
also  good  for  such  an  Injury.  Ifary  B.  Val- 
entine kept  carbolic  acid  for  sanitary  pur- 
poses in  the  kitdien.  Valentine  then  left  the 
drug  store  and  went  on  the  outside  and  had 
some  conversation  with  the  insurance  man, 
and  then  went  away.  Shortly  after  this  the 
druggist  on  bis  way  to  dinner  passed  Val- 
entine at  the  railroad  crossing  in  conversa- 
tion with  a  colored  man,  in  which  conversa- 
tion Valentine  inquired  of  the  man  if  he  had 
pasture  for  his  horse,  and  the  colored  man 
answered  that  he  did  not  have  such  pasture. 
Valentine  had  shortly  before  that  owned  a 
horse,  but  it  is  not  shown  that  he  owned  one 
at  this  ttoie.  Between  12:80  and  1  o'clock, 
while  the  plaintiff,  Mary  B.  Valentine,  and 
her  two  brothers,  were  sitting  at  the  dining 
table  in  the  home  of  the  insured,  Valentine 
came  in  and  one  of  his  brothers-in-law  said 
to  him,  "You  are  too  late  for  dinner,"  to 
which  Valentine  answered,  "No,  not  much," 
and  sat  down  at  the  dinner  table,  and  some 
other  conversation  followed.  Immediately 
Valentine  arose  and  went  Into  another  room, 
some  of  the  witnessess  thought  the  kitchen, 
and  while  he  was  out  the  other  three  per- 
sons left  the  dining  room  and  went  into  the 
sitting  room.  In  a  few  moments  Valentine 
returned,  coming  into  the  sitting  room.  He 
exclaimed,  "I  am  ^ne,"  and  sank  to  the 
floor.  To  those  who  inquired  what  was  the 
matter,  he  made  no  answer,  but  directed  his 
brother-in-law  to  get  whisky  from  the  cellar, 
and  his  brother-in-law  went  to  the  cellar,  but, 
not  finding  the  liquor,  came  back  for  further 
directions,  and  Valentine  told  hlra  to  look 
under  the  tab,  and  he  returned'  and  brought 
the  whisky,  and  Valentine  drank  freely,  con- 
suming moat  of  the  contents  of  the  bottle. 
Whisky  is  shown  to  be  an  antidote  for  car- 
bolic acid  poison.  I>r.  Nat  Morris  was  call- 
ed and  attempted  to  administer  to  Valentine, 
but  without  results,  and  shortly  thereafter 
he  died.  What  became  of  the  carbolic  acid 
Is  not  shown  by  the  evidence.  Whether  Val- 
entine drank  it  la  not  certain  from  the  evi- 
dence, although  one  or  two  witnesses  testi- 
fied that  they  smelt  carbolic  acid  when  they 
were  near  Valentine  about  the  time  he  died, 
and  evidence  was  also  given  that  one  corner 
of  the  mouth  of  Valentine  was  white  from 
the  burn  caused  by  carbolic  acid,  but  this  was 
the  mere  conjecture  of  the  witness.  One 
or  two  witnesses  mentioned  seeing  a  bottle 
in  the  hand  of  Dr.  Nat  Morris  while  he  was 
over  the  deceased,  which  they  thought  was 
perhaps  a  bottle  containing  carbolic  add. 
No  one  saw  Valentine  drink  carbolic  acid  or 
otheiwlse  do  violence  to  himself.  Dr.  Morris 
died  before  the  trial  of  the  case  and  did  not 


testify.  Several  witnessess  testified  that 
Valentine  on  the  day  of  bia  death  acted  and 
talked  in  the  usual  manner,  and  there  Is  no 
evidence  that  be  was  despondent  or  in  any 
trouble. 

[1]  From  the  evidence  it  cannot  be  said 
that  the  insured  died  by  his  own  hand  or  act 
It  certainly  cannot  be  said  that  he  was  in- 
sane. Neither  can  it  be  said  from  the  evi- 
dence that  bia  death  resulted  from  drinking 
carbolic  add,  or,  if  he  did  drink  carbolic 
acid,  It  was  intentional  or  only  accidental. 
The  Jury  beard  the  facts  and  found  for  the 
plaintiff,  Mary  B.  Valentine.  It  has  often 
been  held  that  the  Jury  is  the  Judge  of  the 
facts,  and,  where  there  is  evidence  suffldent 
to  support  the  verdict,  no  error  oppeAviag  in 
the  record,  the  Judgment  will  be  affirmed. 

[1]  The  plaintiff  xoade  out  a  prima  fade 
case  when  she  proved  that  her  husband  was 
dead,  because  the  general  clause  in  the  policy 
is  a  promise  to  pay  upon  the  death  of  the 
insured,  and  the  exception  to  this  Is  set  out 
in  the  subsequent  and  separate  claase,  and 
it  devolved  upon  the  appellant  to  show  that 
it  came  within  the  exception,  ^tna  Life 
Ins.  Co.  V.  Austin,  151  Ky.  103,  151  S.  W. 
866 ;  Vicars  v.  .Xtna  life  loa  Co.,  168  Ky. 
1,  164  S.  W.  106. 

[3]  There  is  no  presumption  of  law  that 
one  has  committed  suldde,  but  the  presmnp- 
tion  is  that  one  will  not  do  so,  and  the  bur- 
den of  proving  that  the  insured  died  by  bis 
own  hand  or  act,  whether  sane  or  insane, 
was  upon  the  sodety,  and,  it  having  failed 
to  show  how  insured  came  to  his  death,  the 
Jury  was  Justified  in  returning  a  verdict  for 
the  plaintiff  on  the  contract  of  insurance.  In 
the  case  of  ^tna  liife  Ina  Oa  v.  BosUn. 
supra,  where  the  insured  was  found  on  his 
porch  shot  in  the  abdomen  from  which  he 
died,  and  where  a  jpollcy  of  insurance  con- 
taining a  suldde  clause  was  involved,  the 
court  said: 

"The  plaintiff  here  made  oat  a  prima  fade 
case  when  she  showed  that  her  husband  had  been 
Aot;  for  the  presumption  acainst  soicide  waa 
strengthened  by  the  proof  uat  no  pistol  was 
found  about  him  or  about  the  premises,  and  the 
nature  of  his  wound  waa  such  that  he  must 
have  been  shot  practically  where  he  was  when 
found.  *  *  *  As  the  plaintiff  had  thus  made 
out  her  case,  it  then  devolved  on  the  defendant 
to  show  that  the  clause  limiting  its  liability  ap- 
plied. It  will  be  observed  that,  in  the  general 
clause  of  the  policy  containing  the  defendant's 
promise  to  pay,  there  is  no  qualification  or  ex- 
ception, and  no  reference  to  the  aobseqoent 
part  of  the  policy  containing  the  limitatioiu 
upon  its  liability." 

All  this  may  well  be  said  of  the  case  at 
bar.  It  urges  that  the  Instructions  given  are 
erroneous,  but  its  chief  complaint  Is  that  the 
trial  court  overruled  its  motion  for  a  directed 
verdict  in  its  favor  upon  the  ground,  as  stat- 
ed in  its  brief,  that  there  is  no  proof  that 
Insured  was  Insane,  or  that  be  took  carbolic 
add  by  accident,  but  that,  on  the  contrary, 
tbe  proof  shows  that  he  waa  sane,  and  that 
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he  bought  and  took  the  poison  with  suicidal 
intemt.    It  farther  Insists,  however,  that: 

"If  the  case  Aould  have  gone  to  the  inn  at 
all,  Instructiona  H  and  Y,  offered  by  the  defend- 
ant, abould  have  been  given;  but  I  am  not  rely- 
ing upon  the  refusal  of  the  court  to  give  these 
instructions,  bat  I  am  hinging  the  reversal  of 
this  caae  entirely  on  the  refusal  of  the  court 
to  sustain  the  defendant's  motion  for  peremp- 
tory instruction  at  the  condusion  of  all  of  the 
testimony." 

[4, 1]  The  inatractions  complained  of  and 
which  were  given  by  the  court  are  aa  follows: 

"Hie  court  instmcts  the  jury  to  find  for  tSie 
plaintiff  the  anm  of  $1,000  with  interest  firom 
December  ^1914,  unless  they  believe  that  the 
decedent,  T.  O.  Valentine,  voluntarily  committed 
inicide,  while  sane  as  is  defined  in  instruction 
Na  C.'* 

"Instruction  O.  The  court  instructs  the  Jury 
that  if  th^  believe  from  the  evidence  that  the 
decedent,  T.  O.  Valentine,  voluntarily  and  in- 
tentionaJUy  drank  carbolic  acid  at  a  time  when 
his  mind  was  in  sufficiently  sound  condition  as 
fhat  he  knew  the  probable  consequences  of  the 
takinj^  of  the  carbolic  acid,  if  he  did  so  do  it  at 
all,  with  the  intention  of  bringing  about  or  pro- 
ducing his  death,  then  in  that  event  the  law  is 
for  the  defendant,  and  the  jury  should  bo  find; 
bat,  on  the  oontraiy,  the  court  says  to  the  jni7 
that  althout^  they  may  believe  from  the  evi- 
dence that  the  decedent,  T.  O.  Valentine,  died 
from  the  effects  of  carbolic  acid  which  he  had 
taken,  still,  if  they  should  further  believe  from 
the  evidence  that  said  poison  was  not  volun- 
tarily or  intentionally  taken  by  him  for  the  pur- 
pose of  committing  suicide,  but  by  accident,  or 
mistake,  oh  his  part,  then  and  in  tliia  latter 
event,  if  the  jury  so  bcliete,  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find  as  direct- 
ed in  No.  B." 

"Instruction  No.  2.  Although  the  jurv  may 
believe  from  the  evidence  that  T.  O.  Valentine 
vas  insane  at  the  time  he  drank  the  carbolic 
acid,  if  he  did  so,  and  took  his  own  life,  yet  the 
jury  tlhould  find  for  the  defendant  unless  they 
should  believ.e  from  the  evidence  tbat  at  the 
time  he  did  so  he  was  insane  and  did  not  have 
enough  mind  to  know  the  act  that  he  was  com- 
mitting would  probably  result  in  his  death." 

[•]  From  the  facts  stated  we  conclude  that 
the  case  should  have  been  submitted  to  the 
Jury,  and  the  instructions  given  by  the  court 
fairly  and  in  plain  terms  submit  the  Issues 
raised  on  the  pleadings. 

It  next  complains  that  instruction  X  offer- 
ed by  it  should  have  been  given.  It  is  as  fol- 
lows: 

"The  court  instmcts  the  Jury  tbat  if  you  be- 
lieve from  the  evidence  l3iat  in  this  case  the 
death  of  T.  O.  Valentine  was  caused  by  his 
voluntarily  taking  the  carbolic  acid,  a  poison- 
ooa  drug,  than  yon  will  find  for  the  defendant." 

[7]  This  instruction  does  not  correctly  pre- 
sent the  law  of  the  case,  in  that  it  was  calcu- 
lated to  mislead  the  Jury.  The  Insured  may 
liave  taken  carbolic  add  voluntarily — that  is, 
swallcwed  it  without  solicitation  or  coercion 
— and  y^  not  have  had  sufficient  mental  ca- 
pacity to  know  the  probable  effev.ts  thereof, 
or  that  it  would  kill  him.  Instruction  C, 
however,  given  by  the  court,  correctly  pre- 
sents this  theory  of  the  case,  and  it  was  not 
error  on  the  part  of  the  trial  court  to  refuse 
Instruction  Y. 


Appellant  then  offered  lostruction  H,  wliidi 
is  as  follows: 

"The  court  instructs  the  Jury  that  if  yon  be- 
lieve the  death  of  T.  O.  Valentine  was  the  'e- 
snlt  of  carbolic  add  taken  bv  acddent  and  with- 
out intention  to  so  take  it,  if  you  believe  he  did 
take  it,  then  the  law  is  for  the  plaintiff,  and 
you  will  so  find;  but  if  you  believe  he  took  car- 
bolic add  which  resulted  in  his  death  knowing- 
ly, and  the  taking  thereof  caused  his  death. 
then  the  law  is  for  the  defendant,  and  yon  will 
so  find." 

[I]  This  instruction  in  a  measure  covers 
one  issue  presented  by  the  facts,  but  it  is  not 
in  such  apt  terms  as  instruction  C  given  by 
the  court  but  wliich  is  in  substance  the  same 
upon  this  point  Since  instruction  C  given  by 
the  court  presents  the  issues  properly,  and 
fuUy  covers  all  that  la  contained  in  instruc- 
tion H,  It  was  not  error  for  the  court  to  re- 
fuse to  give  H.  It  has  been  repeatedly  held 
by  this  court  that,  even  where  an  offered  in- 
struction correctly  states  the  law  and  might 
properly  have  been  given,  it  is  not  prejudi- 
cial error  to  refuse  it,  if  the  court  gave  an 
instruction  covering  substantially  all  that 
It  contained.  Tyler  v.  First  National  Bank 
of  Winslow,  160  Ky.  515,  150  S.  W.  665. 

[S]  And  since  the  appellant  offered  an  in- 
struction similar  to  the  one  given  by  the 
court,  it  Is  in  no  iwsition  to  complain  that  the 
court  erred,  even  if  it  did  so,  wliich  in  this 
caae  does  not  appear  to  be  true. 

Appellant's  motion  for  a  directed  verdict 
having  been  properly  overruled,  and  the  case 
submitted  to  the  Jury  upon  instructions  cor- 
rectly submitting  the  issues,  it  results  that 
the  case  must  be  affirmed. 


BROADWAY  A  NEWPORT  BRIDGE  CO.  v. 

COMMONWEJALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  11,  1017.) 

1.  COKUEBOE     43»26— IMTEBSTATK      BbIUOEB— 
ItKOUlJiTIOR   OF  TOLI.8. 

If  the  states  of  Ohio  and  Kentucky  shall 
enact  by  reciprocal  legislation  laws  fixing  the 
rate  of  toll  that  may  be  charged  foot  passen- 
gers on  a  bridge  over  the  Ohio  river,  the  state 
of  Kentucky  will  have  authority  to  prosecute 
the  bridge  company  for  charging  excessive  rates ; 
but,  in  the  absence  of  such  reciprocal  action  by 
both  states,  no  penalties  can  be  imposed  on  such 
bridge  company  for  a  violation  of  Ky.  St.  { 
845,  making  it  unlawful  for  a  bridge  company 
to  charge  root  passengers  more  than  five  cents 
for  five  crossings. 

[Ed.   Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  |  22;  Dec.  Dig.  9=!>2B.] 

2.  GomiEBCE    9=326  —  Intbbstate    BBinaii— 
Regulation  or  Cbaboes. 

Such  redprocal  legislation  must  be  legisla- 
tion establishing  the  same  tolls  for  passage  from 
Kentucky  to  Ohio  as  from  Ohio  to  Kentucky, 
and  hence  its  requirements  are  not  met  by  Ky. 
St.  I  845,  making  it  unlawful  for  a  bridge  com- 

gany  to  charge  for  foot  passengers  more  than 
ve  cents  for  five  crossines,  and  Gen.  Code, 
Ohio,  §  9312,  authorizhig  toll  to  be  collected  for 
foot  passengers  on  consolidated  bridges  over  the 
Ohio  river  in  an  amount  not  exceeding  five  cents 
for  four  tickets. 

[Ed.   Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  22 ;  Dec.  Dig.  «=»2e.] 
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8.  CoioascE  «s»26— Toix  or  Intebstatb 
Bbidge— State  Poweb  to  Kbotji.at»— Po- 
UCB  Poweb. 

The  state  has  no  authority,  under  its  police 
power,  in  the  absence  of  congressional  legisla- 
tion on  the  subject,  to  fix  the  rate  of  toll  on 
an  interstate  bridge  over  the  Ohio  river. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  22 ;  Dec.  Dig.  <S=»26.] 

4.  Criminai.  Law  €=»1124(1)— AppkaI/— Pbbs- 
entaiion  fob  review. 

In  a  criminal  or  penal  case,  the  fact  that 
there  is  no  motion  or  grounds  for  new  trial, 
and  bill  of  exceptions  in  the  record,  will  not  re- 
quire dismissal  of  the  appeal,  but  will  merely 
eliminate  from  the  consideration  of  the  appel- 
late court,  questions  which  might  otherwise 
have  been  considered. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2939,  2947 ;  Dec.  Dig.  <8=3 
1124(1).] 

5.  Cbiiunal  Law  <8=9l090(l)— Bill  or  Bx- 

CEPTIONS— NsCESaiTT. 

No  bill  of  exceptions  is  necessary  in  a  crim- 
inal case  where  nothing  occurred  below  to  which 
defendant  desired  to  or  did  make  an  objection 
or  save  an  exception. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  ZHOl;    Dec.  Dig.  «=>1090 

6.  Cbiminai  Law  «=»1091(1),  1104(3)— "Bill 
or  Exceptions"— "Teanscbipt  of  Evi- 
dence." 

"Bill  of  exceptions"  and  "transcri'<tB  of  ev- 
idence" are  clearly  distinguishable.  The  latter 
may  contain  no  objection  or  exception,  and  nuth- 
ing  other  than  the  evidence  introduced  on  the 
trial;  the  former  is,  strictly  speaking,  only  a 
record  wliicb  points  out  alleged  errors  com- 
mitted l>elow  in  relation  to  evidence  as  well  as 
other  things. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  2776.  2808,  2828-2830, 
2886;    Dec.  Dig.  <8=>1081(1),  1104(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Exceptions.] 

7.  Cbiminal  Law  iS=>1144(%)— Apfeal— Ue- 

VIEW  IN  ABBENCE  of  BUX  OF  EXCEPTIONS. 

In  the  absence  of  a  bill  of  exceptions  in  a 
criminal  case,  the  appellate  court  will  presume 
that  no  error  was  committed  below,  and  that 
the  judgment  is  correct,  providing  the  pleadings 
and  evidence  support  it,  but  a  judgment  not  so 
supported  will  be  reversed,  notwitnstanding  the 
absence  of  any  bill  of  exceptions. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {   3014;    Dec.   Dig.  <S=>llii 

&  Cbiminal    Law    €=>1090(18)  —  Appeal — 

FSESENTATION  BELOW— BlLL  OF  EXCEPTIONS. 

All  errors  occurring  below  in  a  criminal 
case  must  be  properly  complained  of  at  the  time 
of  their  occurreucc,  and,  together  with  the  ob^ 
Jections  and  exceptions  thereto,  be  incorporated 
in  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent   Dig.   $  3204;    Dec.  Dig.   «=>1090 

9.  Cbiminal  Law  <S=>1090(1)— Appeal— Bill 
OF  Exceptions— Necessitt. 

Where,  in  a  case  submitted  on  an  agreed 
statement  of  the  facts,  exception  was  saved  to 
a  judffment  ifinding  a  bridge  company  guilty  of 
charp:iiig  excessive  tolls,  and  an  appeal  prayed, 
no  bill  of  exceptions  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2807;  Dec.  Dig.  «=»1090(1).] 

10.  CniMiWAL  Law  «=9905— New  Tbiai^Pob- 
posEs  OF  Motion  and  OBouNoa 

The  purpose  of  a  motion  and  grounds  for 
a  new   trial  authorized  by  Civ.  Code  Prae.  | 


840  ia  to  direct  the  trial  conrfs  attention  to 
alleged  errors,  so  that  it  may  review  tiie  entire 
record  and  trial  in  the  Ught  thereof,  and  either 
grant  or  refuse  a  new  trial  as  justice  requires. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2128,  2133,  2404.  2405; 
Dec  Qig.  <3=»005.1  ^^ 

11.  Cbiminal  Law  «=9l063(4)— PBESXifTATioiT 
FOB   Review— Motion  and   Gbounds   fob 
New  Trial. 
Where,  in  the  prosecution  of  a  bridge  com- 

§any  for  charging  excessive  tolls  in  violation  of 
'7.  St  I  845,  making  it  unlawful  to  charge  for 
foot  passengers  more  than  five  cents  for  fire 
crossings,  the  only  ground  on  which  a  reversal 
was  asked  was  that  the  evidence  exhibited  in 
the  agreed  statement  of  facts  was  wholly  in- 
sufficient to  support  the  judgment  finding  de- 
fendant  guilty,  die  filing  of  any  motions  and 
grounds  for  new  trial  was  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2673,  2680;  Dec.  Dig.  «=> 
1068(4).! 

Ajipeal  from  Oircalt  Court,  Campbell 
County. 

The  Broadway  &  Newport  Bridge  Company 
was  convicted  of  violating  Ky.  St  {  845, 
which  makes  it  unlavrful  for  a  bridge  coriwra- 
tlon  to  charge  foot  passeng^s  more  than  five 
cents  for  five  crossings,  and  appeals.  Re- 
versed, with  directions  to  dismiss  Indictment 

Nelson  &  Oalagher,  of  Newport,  for  appel- 
lant. M.  M.  Logan,  Atty.  Gen.,  D.  O.  Myatt, 
Asst  Atty.  G«n.,  and  Lawrence  J.  Diskin, 
Com.  Atty.,  of  Newport,  for  the'  Comman- 
wealth. 

OABBOLL,  J.  The  Broadway  &  Newport 
Bridge  Company,  is  a  consolidated  corpora- 
tion created  under  section  843  of  the  Ken- 
tucky Statutes^  and  is  a  citizen  of  the  state  of 
Kentacky.  It  was  formed  by  the  consolida- 
tion of  the  Broadway  and  Newport  Bridge 
Company,  an  Ohio  corporation,  and  the  New- 
port &  Broadway  Bridge  Comipany,  a  Ken- 
tucky corporation.  It  malntaUis  and  <H»er- 
ates  a  bridge  across  the  Ohio  river,  connecting 
Newport,  Ky.,  and  Cincinnati,  Ohio,  which 
Is  used,  in  connection  with  other  traffic,  by 
foot  passengers.  Section  845  of  the  chapter 
under  which  this  corporation  was  created 
provides  that  It  shall  be  unlawful  for  It  or 
any  other  like  bridge  corporation  to  demand, 
charge,  or  receive  for  foot  passengers  more 
than  five  cents  for  five  crossings;  or,  in 
other  words,  the  limit  that  the  company  may 
charge  foot  passengers  who  secure  five  tick- 
ets is  five  cents,  or  one  cent  for  each  cross- 
ing. But,  notwithstanding  this  limitation, 
it  appears  that  the  company  sold  only  four 
tickets,  entitling  the  purchaser  to  one  cross- 
ing each  for  five  cents,  and  the  grand  Jury 
of  Campbell  county  returned  against  It  the 
indictment  before  us  for  violating  in  the 
manner  stated  the  statute.  After  a  demurrer 
to  the  indictment  had  been  overruled,  the  case 
was  sul)mltted  to  the  court  on  an  agreed 
state  of  facts,  and  the  court  found  the  com- 
pany guilty,  and  assessed  against  it  a  fine 
of  $500,  as  prescribed  in  the  statute.     From 
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the  Judgment  thus  entered  It  prosecutes  this 
appeal. 

It  appears  from  the  agreed  facts  that  the 
company  Is  now  and  has  been  at  all  times 
selling  only  four  tickets  for  five  cents,  each 
ticket  entitling  the  purchaser  to  one  crossing. 
It  farther  appears  tliat  section  9312  of  the 
Civil  C!ode  of  Ohio  authorises  toll  to  be  col- 
lected on  consolidated  bridges  over  the  Ohio 
river,  and  that  this  toll  shall  at  no  time  ex- 
ceed that  collected  at  the  Covington  and  Cin- 
cinnati bridge.  It  farther  appears  that  the 
rates  of  toll  diarged  by  the  Covington  ft 
Cincinnati  Bridge  Company  for  passage  over 
said  bridge  are  more  than  five  cents  for 
four  tickets.  It  will  thns  be  seen  that  under 
the  agreed  state  of  facts  the  Ohio  staitute 
authorises  consolidated  bridge  companies 
such  as  the  Broadway  &  Newport  Bridge 
Company  to  charge  and  collect  more  than 
five  cents  for  four  tickets,  while  the  Kentucky 
statute  provides  that  these  consolidated 
bridge  comx>anles  shall  not  charge  more  than 
five  cents  for  five  tickets.  It  will  farther 
be  observed  that  this  company  charges  more 
than  the  Kentucky  statute  anthorizes,  but 
less  than  the  Ohio  statute  permits.  On  these 
facta,  the  only  question  in  the  case  Involving 
the  merits  is.  Has  the  state  of  Kentucky  the 
power  to  regulate  the  rates  of  toll  for  foot 
passengers  on  this  bridge? 

In  the  case  of  Covington  A  Cincinnati 
Bridge  Co.  v.  Commonwealth  of  Kentucky, 
decided  by  the  Supreme  Court  of  the  United 
States  and  reported  in  164  U.  S.  204,  14  Sup. 
Ct.  1087,  S8  I/.  Ed.  962,  it  appears  from  the 
opinion  that  the  bridge  company  operated  a 
bridge  across  the  Ohio  river  between  Govlng- 
t<m,  Ky.,  and  Cincinnati,  Ohio,  and  that  an 
indictment  was  found  against  the  bridge 
company  by  the  grand  Jury  of  Kenton  county, 
Ky.,  for  demanding  and  collecting  tolls  in 
excess  of  the  rate  fixed  by  the  Kentucky 
Statute,  and  refusing  to  sell  tickets  at  the 
rates  required  by  law.  It  further  appears 
that  this  bridge  company  was  Incorporated 
under  an  act  of  the  Legislature  of  Kentucky, 
which  required  the  confirmation  of  the  act 
by  the  state  of  Ohio,  and  that  thereafter  by 
an  ac£  of  the  Ohio  Legislature  the  company 
was  made  a  body  corirarate  in  that  state. 
For  a  violation  of  the  statute  of  this  state 
fixing  the  rates  of  toll  that  might  be  charged, 
the  bridge  company  was  fined  In  the  Kenton 
circuit  court,  and,  the  Judgment  of  that  court 
having  been  affirmed  by  this  court,  the  case 
was  taken  to  the  Supreme  Court  of  the  United 
States,  which  court  reversed  the  Judgment 
of  this  court,  and  in  the  course  of  the  opinion, 
after  holding  that  the  bridge  was  an  instru- 
ment of  interstate  commerce,  said: 

"It  is  clear  that  the  state  of  Kentucky,  by  the 
statute  in  qnestion,  attempts  to  reach  out  and 
secure  for  Itself  a  right  to  prescribe  a  rate  of 
toll  applicable,  not  only  to  persons  crossing  from 
Kentucky  to  Ohio,  hot  from  Ohio  to  Kentucky, 
a  right  which  practically  nullifies  the  correspohd- 
InR  right  of  Ohio  to  fix  tolls  from  her  own 
state.     It  is  obvious  that  the  bridge  could  not 


have  been  built  wiUiout  the  consent  of.  Ohio, 
since  the  north  end  of  the  bridge  and  its. abut- 
ments rest  upon  Ohio  soil ;  and,  without  au- 
thority from  that  state  to  exercise  the  right  of 
eminent  domain,  no  land  could  have  been  ac- 

Suired  for  ti^t  parpese.  It  follows  that,  if 
ie  state  of  Kentucky  has  the  right  to  regulate 
the  travel  upon  such  bridge  and  fix  the  tolls, 
the  state  of  Ohio  has  the  same  right,  and  so 
long  as  their  action  is  harmonious,  there  may 
be  no  room  for  friction  between  the  states; 
but  it  would  scarcely  be  consonant  with  good 
sense  to  say  that  separate  regulations  and  sep- 
arate tariffs  may  be  adopted  by  each  state  (if  the 
subject  be  one  for  state  regulation),  and  made 
applicable  to  that  portion  of  the  bridge  within 
its  own  territory.  So  far  as  the  matter  of  con- 
strnction  is  concerned,  eadi  state  may  proceed 
separately  by  authorizing  the  {bridge]  company 
to  condemn  land  within  its  own  territory,  but 
in  the  operation  of  the  bridge  their  action  must 
be  Joint,  or  great  confusion  is  likely  to  result." 

After  farther  pointing  oat  the  confusion 
that  might  exist  by  inharmonious  or  confiict- 
ing  legislation  by  the  states  of  Kentucky  and 
Ohio  as  to  the  manner  in  which  the  bridge 
should  be  operated  and  the  rates  of  toll  that 
should  be  charged  thereon,  and  saying  that 
"Congress,  and  Congress  alone,  possesses  the 
requisite  power  to  harmonize  such  difl^erenc- 
es,  and  to  enact  a  uniform  scale  of  charges 
which  will  be  operative  in  both  directions," 
the  court  said: 

.  "We  do  not  wish  to  be'  understood  as  saying 
that,  in  the  absence  of  congressional  legislation 
or  mutual  legislation  of  the  two  states,  the  conb- 
panf  has  the  right  to  fix  tolls  at  its  own  dis- 
cretion. •  •  •  jJor  are  we  to  be  understood 
as  passing  upon  the  question  whether,  in  the 
absence  of  legislation  by  Congress,  the  states 
may,  by  reciprocal  action,  fix  upon  a  tarUI  which 
shall  be  operative  upon  both  sides  of  the  river." 

[1]  It  is  agreed  by  counsel  that  there  is  an 
absence  of  congressional  leglslatlcm  on  the 
subject  of  the  rates  of  toll  that  may  be  charg- 
ed for  passage  over  this  bridge,  and  we  think 
the  opinion  of  the  Supreme  Court  authorizes 
us  to  rule  that  if  the  states  of  Ohio  and  Ken- 
tucky enacted  by  reciprocal  legislation  laws 
fixing  the  rates  of  toll  that  might  be  charged 
foot  passengers  on  this  bridge,  the  state  of 
Kentucky  would  have  authority  to  maintain 
a  prosecution  against  the  bridge  company  for 
charging  rates  In  excess  of  those  fixed  by  the 
statute  of  each  state,  but  that,  in  the  absence 
of  sudi  reciprocal  action  by  the  states  of  Ken- 
tucky and  Ohio,  the  courts  of  Kentucky  have 
no  power  to  Impose  penalttes  on  the  company 
for  a  violation  of  the  Kentucky  Statutes. 
Having  this  view  of  the  matter,  it  only  re- 
mains to  be  determined  whether  the  states  of 
Ohio  and  Kentucky  have  Joined  In  the  enact- 
ment of  legislation  fixing  like  rates  of  toll 
for  passage  over  this  bridge. 

[21  The  solution  of  this  question  is  to  be 
determined  by  the  agreed  state  of  facts,  and 
we  think  it  apparent  from  these  facts  that 
there  has  been  no  such  reciprocal  legislation 
by  the  two  states  as  would  meet  the  require- 
ments demanding  such  legislation  before  ei- 
ther state  can  enforce  its  penal  statutes 
against  bridge  companies  for  charging  exces- 
sive rates  of  toll  in  violation  of  the  laws  of 
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either  of  the  states.  According  to  the  agreed 
state  of  facts  under  the  Kentucky  statute, 
the  bridge  company  must  sell  five  tickets  for 
Are  cents,  while  under  the  Ohio  statute  it 
may  charge  five  cents  for  four  tickets,  or 
even  more  than  five  cents  for  four  tickets. 
This  mere  statement  is  of  itself,  we  think, 
sufficient  to  illustrate  that  there  has  been  no 
reciprocal  legislation  on  this  subject  between 
the  two  states.  A  person  desiring  to  go  from 
Newport  to  Cincinnati  could,  under  the  Ken- 
tucky law,  demand  five  tickets  for  five  cents, 
^ititling  him  to  passage  from  Newport  to 
Cincinnati,  but  if  a  dtlsen  of  Cincinnati  de- 
sired to  go  to  Newport,  Ky.,  the  bridge  col- 
lector at  the  Cincinnati  end  of  the  bridge 
could  reqnhre  him  to  pay  five  cents,  or  even 
more,  for  four  tickets  entitling  him  to  pas- 
sage from  Cincinnati  to  Newport 

We  think  the  reciprocal  legislation  contem- 
plated by  the  opinion  of  the  Supreme  Court 
must  be  such  legislation  as  establishes  pre- 
cisely the  same  rates  of  toll  for  passage  over 
the  bridge  from  Newport  to  Cincinnati  as 
from  Cincinnati  to  Newport,  and  that  until 
such  a  joint  rate  Is  adopted  by  both  states, 
neither  state  can  enforce  penalties  for  vio- 
lations by  the  bridge  company  of  the  rate  of 
toll  it  has  fixed. 

It  is,  however,  further  insisted  by  counsel 
for  the  commonwealth  that,  in  the  absence  of 
congressional  legislation  or  reciprocal  legisla- 
tion between  the  two  states,  the  state  of  Ken- 
tucky, by  virtue  of  the  police  power  at  its 
command,  may  enforce  obedience  to  its  laws 
by  this  Kentucky  corporation,  notwithstand- 
ing the  fact  that  it  is  engaged  in  interstate 
commerce. 

In  South  Covington  &  Cincinnati  Street 
Ry.  Co.  V.  Covington,  235  U.  S.  537,  35  Sup. 
Ct  168,  60  Ii.  Ed.  360,  L.  R.  A.  1915F,  792, 
the  Supreme  Court  had  before  it  a  case  in- 
volving the  power  of  the  city  of  Covington  to 
enact  certain  ordinances  regulating  the  op- 
eration of  street  cars  between  Covington,  Ky., 
and  Cincinnati,  Ohio.  These  regulations  con- 
sisted in  limiting  the  number  of  passengers 
tliat  should  be  permitted  to  ride  in  any  car; 
In  forbidding  passengers  to  ride  on  the  plat-' 
forms  of  the  cars  unless  they  were  equipped 
as  provided  in  the  ordinance;  in  requiring 
the  company  to  dean  and  ventilate  its  cars  at 
stated  times;  keep  the  temperature  of  the 
cars  at  a  designated  degree;  and  operate 
them  in  sufficient  niunbers  to  accommodate 
the  public.  The  court,  after  holding  that  this 
street  car  company  was  engfaged  in  interstate 
commerce,  said: 

"Does  the  case  come  within  tbat  dags  where- 
in the  state  may  regalate  the  matter  legislated 
npon  until  Congress  bag  acted  by  virtue  of  the 
supreme  authority  given  it  by  virtue  of  tbe  com- 
merce clause  of  toe  Constitution?  In  numeroug 
instances  this  court  has  sugtaiued  local  enact- 
ments, pasged  in  the  exerdse  of  tbe  police  power 
of  the  state,  in  the  interest  of  the  public  health 
and  safety,  notwithstanding  the  regulation  may 
inddentally  or  indirectly  affect  interstate  com- 
merce,    ^e  subject  was  given  much   consid- 


eration in  the  Minnesota  Ratal  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  33  Sup.  Ct  729,  57  L.. 
EU.  1611,  48  U  R.  A.  (N.  S.)  1151  [Ann.  Caa. 
1916A,  18],  and  the  previous  cases  dealing  with 
this  subject  are  therein  collected  and  reviewed. 
In  the  light  of  these  cases,  and  upon  principle, 
tbe  conclusion  is  reached  that  it  is  competent  for 
the  state  to  provide  for  local  improvements  or 
fadlides,  or  to  adopt  reasonable  measures  in  the 
interest  of  the  health,  safety,  and  welfare  of 
the  people,  notwithstanding  such  regulations 
might  inddentally  and  indirecUy  involve  inter- 
state commerce," 

— and  then  proceeded  to  rule  that  so  much 
of  the  ordinance  as  limited  the  number  of 
passengers  that  might  be  carried  In  any 
car,  and  that  made  it  the  duty  of  tbe  com- 
pany to  operate  a  suffident  number  of  cars 
to  accommodate  tbe  public,  was  an  interfer- 
ence with  interstate  commerce  which  It  was 
not  within  the  power  of  Covington  to  regu- 
late or  ccmtrol,  but  that  such  of  the  ordi- 
nance as  referred  to  passengers  riding  on 
the  platform,  as  well  as  the  provision  with 
reference  to  keeping  the  cars  deaned,  venti- 
lated, and  fumigated,  might  be  treated  as  a 
police  regulation  which  was  within  the  pow- 
er of  the  dty  of  Covington  to  impose. 

[S]  To  what  extent  the  states  may  go  in 
the  regulation  of  interstate  commerce 
through  the  means  of  what  is  known  as  the 
police  power  is  a  question  involved  in  much 
uncertainty,  but  we  think  that  under  the  po- 
lice power  the  state  of  Kentucky  has  not  tbe 
authority  to  flx  the  rates  of  toll  that  this  In- 
terstate bridge  company  may  charge,  in  the 
absence  of  congressional  legislation  on  the 
subject.  If  it  did  have  such  power,  it  could, 
of  course,  establish  reasonable  rates  of  tdl, 
and,  likewise,  under  the  same  power  the 
state  of  Ohio  could  flx  reasonable  rates  of 
toll.  But  unless  the  rates  of  toll  fixed  by 
the  two  states  were  the  same,  we  would 
have  the  same  condition  that  now  exists,  and 
a  person  going  from  Newport  to  Cincinnati 
might  be  charged  one  rate  and  a  person  go- 
ing from  Cindnnatl  to  Newport  might  be 
charged  another  rate.  But,  aside  from  the 
confusion  that  this  conflict  in  rates  would 
produce,  it  does  not  seem  to  us  that  a  state, 
by  virtue  of  its  police  power,  has  the  au- 
thority to  regulate  charges  in  interstate  com- 
merce. To  give  to  the  poUce  power  of  the 
states  this  measure  of  authority  would  en- 
able the  states,  each  acting  for  itself,  to 
adc^t  such  rules  and  regulations  as  to  each 
might  seem  desirable,  and  embarrass  inters 
state  commerce  with  burdens  which  we  do 
not  think  It  is  within  the  power  of  the  states 
to  impose.  In  fact>  it  seems  to  os  quite 
dear  Uiat  the  right  of  one  state  to  flx  the 
rate  of  tolls  upon  this  bridge  was  expressly 
denied  in  the  Cincinnati  &  Covington  Bridge 
Company  Case,  supra,  although  it  should  be 
said  that  tbe  authority  of  the  state  in  re- 
spect to  matters  like  this  under  tbe  police 
power  of  the  state  was  not  considered  by 
the  court  or  referred  to  in  the  opinion.  See, 
also.  Fort  Richmond  &  Bergen  Point  Ferry 
Co.  T.  Board  of  Chosen  Freeboldera,  234  U. 
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S.  317,  34  Sup.  Ct.  821,  68  L.  Bd.  1380,  In 
whlcb  case  the  mllng  In  the  Covington 
Bridge  Case  was  approved. 

[4]  A  question  of  practice  Is  raised  In  this 
case  that  should  be  disposed  of.  There  Is 
no  motion  and  grounds  for  a  new  trial,  and 
no  bill  of  exceptions  In  the  record,  and  on 
this  state  of  the  record  a  motion  was  made 
by  the  commonwealth  to  dismiss  the  appeal, 
wbidi  motion  was  passed  to  be  heard  with  the 
merits.  It  may,  at  the  outset,  be  observed 
that  the  mere  fact  that  the  record  in  a  oom- 
mon-Iaw  case,  or  In  a  criminal  or  penal  case, 
does  not  contain  a  motion  and  grounds  for 
a  new  trial,  or  a  bill  of  exceptions.  Is  no 
ground  for  dismissing  the  appeal.  The  com- 
plaining party  may,  If  be  chooses,  bring  his 
common-law,  or  Us  criminal,  or  his  penal 
case  here  without  either  a  motion  for  a  new 
trial  or  a  bUl  of  exceptions.  If  he  chooses 
to  adopt  this  practice,  as  be  may  do,  his 
course  of  procedure  wlU  not  work  a  dismiss- 
al of  bis  appeal.  It  will  only  result  In  many 
questions  being  eliminated  from  the  consid- 
eration of  this  court  that  might  have  been 
considered  if  the  record  were  accompanied  by 
a  motion  and  grounds  for  a  new  trial  and  a 
bill  of  exceptions.  As  was  said  in  Postal 
Telegraph-Cable  Co.  v.  Lonlsville  Cotton  Oil 
Co.,  136  Ky.  843,  122  S.  W.  852,  128  S.  W. 
286: 

"The  sole  purpose  and  office  of  a  bill  of  excep- 
tions is  to  bring  before  this  court  a  record  au- 
thenticated by  the  trial  judge  of  things  that 
transpired  in  the  trial  court  that  do  not  appear 
on  the  record  bo<A  of  the  trial  court.  It  is  not 
necessary  to  put  in  the  bill  of  exceptions  the 
pleadings,  orders  of  court,  or  anv  motion  or  pa- 
per that  1b  mentioned  in  the  orders  of  court  as 
having  been  offered  or  filed  as  a  part  of  the 
record,  altfaongh  it  may  not  be  copied  on  the  rec- 
ord book,  as  tiie  fact  that  it  is  there  mentioned 
ia  sufficient  evidence  of  its  identiflcation  to  make 
It  a  part  of  the  record  for  this  court  when  copied 
by  the  derk,  accompanied  by  his  certificate." 

[I]  So  thai  in  a  common-law  case  tried 
by  a  Jury,  or  in  a  case  in  which  the  law  and 
facts  are  submitted  to  the  court  without  the 
intervention  of  a  Jury,  if  nothing  has  oc- 
curred on  the  trial  to  which  the  complaining 
party  desired  to  or  did  make  an  objection 
or  save  an  exception,  no  bill  of  exceptlcwa  is 
necessary,  for  the  simple  reascm  that  the 
party  did  not  think  It  proper  to  object  or  ex- 
cept to  anything  that  the  court  did  in  the 
progress  of  the  trial,  or  to  anything  that 
happened  during  the  course  of  the  trial,  and 
therefore  in  such  a  case  all  that  the  com- 
plaining party  need  do,  and  Indeed  all  that 
he  can  do,  is  to  bring  to  this  court  a  bill  of 
evidence,  or  what  is  usually  called  a  trans- 
cript of  the  evidence,  properly  certified  to 
by  the  trial  Judge,  in  which  transcript  the 
instructions  given  by  the  court  may  be  in- 
serted, as  was  held  in  the  Postal  Telegraph- 
Cable  Company  Case,  or  the  lnstructl(»s 
may  be  put  In  a  separate  biU  of  exceptions, 
properly  signed  and  eertifled  to  by  the  trial 
Judge. 

[•}  Uuch  ot  the  oonfoslon  In  respect  to 


bills  of  exceptions  grows  out  of  the  practice 
or  habit  of  calling  the  transcript  of  the  evi- 
dence a  bill  of  exceptions,  or  speaking  of 
bills  of  exceptions  and  transcripts  of  evi- 
dence interdiangeably  and  as  meaning  the 
same  thing.  But,  In  truth,  they  are  very 
different  things.  The  transcript  of  the  evi- 
dence may  not  contain  anything  except  the 
evidence  that  was  introduced  on  the  trial. 
It  may  not  have  In  It  any  objection  or  any 
exception.  But  a  bill  of  exceptions  is,  strict- 
ly speaking,  cmly  a  record  or  transcript  that 
points  out  alleged  errors  committed  by  the 
trial  court  in  relation  to  evidence,  as  well 
as  to  other  things.  Under  the  modem  prac- 
tioe  these  objections  and  exceptions  usually 
ai^ear  in  the  transcript  of  the  evidence  at 
the  appropriate  place,  and  this  practice  has 
coDtrlbuted  to  the  confusion  that  comes  up 
in  calling  the  bill  of  transcript  of  the  evi- 
dence a'  bill  of  exceptions,  because,  exciting 
errors  In  respect  to  the  instructions,  the  ma- 
jority of  errors  relate  to  questions  of  evi- 
dence. As  illustrating  this,  we  find  in  Cook 
V.  Commonwealth,  13  S.  W.  356,  13  Ky.  Law 
Rep.  702,  the  court  saying,  when  the 'testi- 
mony was  not  In  the  record,  that: 

"There  is,  however,  no  bill  of  exceptions. 
♦  •  ♦  In  the  absence  of  a  bill  of  exceptions, 
the  action  of  the  court  in  the  conduct  of  the 
trial  win  be  presumed  to  have  been  correct,  azul 
the  evidence  sufficient  to  support  the  verdict." 

And  tlie  Judgment  was  affirmed.  In  that 
case  the  court  apparently  treated  the  failure 
to  bring  np  a  transcript  of  the  evidence  as 
the  same  thing  as  having  no  bill  of  excep- 
tions, when  the  transcript  of  the  evidence 
might  have  been  brought  up  without  any  bUl 
of  exceptions,  if,  as  we  have  said,  counsel 
did  not  make  any  objections  or  save  any  ex- 
ceptions In  the  introduction  of  evidence.  Al- 
so In  Oambrell  v.  Gambrell,  130  Ky.  714,  113 
S.  W.  88tJ,  where  there  was  no  bill  or  trans- 
script  of  evidence  in  the  record,  and,  this  be- 
ing so,  the  court  said: 

"The  appeal  prosecuted  from  the  judgment, 
therefore,  presents  but  the  single  question  wheth- 
er the  judgment  is  authorized,  or  miRht  be  au- 
thorized, by  the  pleadings.  For,  in  the  absence 
of  a  bill  of  exceptions  and  evidence,  it  will  be 
presumed  that  the  evidence  and  uistructioos  au- 
thorized the  verdict  rendered,  provided  the  state 
of  pleadings  do." 

And  manifestly  this  was  so,  because,  in  the 
absence  of  the  evidence,  there  could  be  noth- 
ing before  this  court  to  consider'  except  the 
sufficiency  of  the  pleadings  to  support  the 
Judgment.  To  the  same  effect  are  Louisville 
&  Atlantic  Coal  Co.  v.  Morris,  132  Ky.  223, 
116  S.  W.  330;  Settle  v.  Gibson,  147  Ky. 
616,  144  S.  W.  764 ;  Daniels  v.  Compton,  151 
Ky.  714,  162  S.  W.  763 ;  Clark  v.  Wallace  Oil 
Co.,  155  Ky.  836, 160  S.  W.  606;  and  Tyler  v. 
Woemer,  158  Ky.  710, 166  S.  W.  178. 

[7]  If,  in  a  trial  before  a  Jury,  the  com- 
plaining party  brings  to  this  court  his  bill  or 
transcript  of  evidence,  properly  signed  and 
certified,  and  the  Instructions  to  the  Jury,  the 
Court  wUl  consider  the  evldenoe  precisely  in 
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the  same  manner  as  it  would  consider  the 
transcript  of  the  evidence  if  it  contained 
numerous  objections  and  exceptions  touching 
the  admission  or  rejection  of  evidence  that 
had  been  made  and  saved.  But  in  the  absence 
of  objections  or  exceptions,  it  will,  of  course, 
be  presumed  that  the  court  did  not  commit 
any  error  in  the  admlsai<m  or  rejection  of 
evidence,  and  so  upon  this  point  the  only 
question  before  this  court  would  be,  was  the 
evidence  suffldent  to  support  the  verdict,  as^ 
suming  that  the  pleadings  were  good  and 
the  instructions  unobjectionable?  Without  a 
bill  of  exceptions,  that  is,  a  bill  pointing  out 
alleged  errors  committed  by  the  trial  court,  or 
that  occurred  during  the  progress  of  the  trial, 
this  court  will  presume  that  no  error  was 
committed  by  the  trial  court,  and  that  no 
error  happened  during  the  progress  of  the 
trial,  and  therefore  we  will  assume  that  the 
Judgment  appealed  from  is  correct  if  the 
pleadings  and  the  evidence  support  the  Judg- 
ment. If,  however,  the  pleadings  do  not  sup- 
port" the  Judgment,  op  there  is  no  evidence 
to  support  the  Judgment,  then  it  will  be  re- 
versed, notwithstanding  there  Is  no  bill  of 
exceptions,  because  no  litigant  is  entitled  to 
have  a  Judgment  unless  he  first  states  a  cause 
of  action  and  supports  his  canse  of  action,  if 
It  is  put  In  issue,  by  evidence. 

[t]  It  is  a  further  rule  of  practice  that  all 
errors  occurring  during  the  trial  of  the  case, 
whether  made  by  the  trial  Judge  or  brought 
about  in  some  other  way,  must  be  objected  or 
excepted  to,  as  the  case  may  be,  at  the  time 
they  occur  so  that  the  attention  of  the  court 
may  be  Imnledlatfely  directed  to  the  complaint, 
and  it  is  the  prt^r  practice  to  set  out  these 
alleged  errors  and  the  objections  and  excep- 
tions thereto  in  a  bill  of  exceptions,  so  that 
this  court  may  consider  them,  and  this,  we 
Kpeat,  is  the  only  office  of  a  bllUof  excep- 
tions. AfcAllister  r.  Cionnecticut  Mutual  Life 
Ins  Co.,  78  Ky.  631. 

[I]  Applying  these  general  rules  to  the  case 
we  have,  it  is  apparent  that  no  bUl  of  excei>- 
tions  was  necessary,  because  the  case  was 
submitted  to  the  court  on  an  agreed  state  of 
facts,  and  there  was  jiothing  that  occiured  at 
the  trial  to  whidi  the  complaining  parQy 
could  make  an  objection  or  save  an  exception 
except  to  the  Judgment  of  the  court  finding 
the  appellant  guilty  on  the  facts,  and  to  this 
Judgment  there  was  an  exception  saved  and 
an  appeal  prayed. 

[10]  Considering  next,  the  effect  of  the  fail- 
ure to  file  a  motion  and  grounds  for  a  new 
trial:  Section  340  of  the  Civil  Code,  after  de- 
claring that  "a  new  trial  is  a  re-examination 
in  the  same  court  of  an  issue  of  fact  after 
a  verdict  by  a  Jury  or  a  decision  by  the  court," 
proceeds  to  point  out  the  causes  for  whicdi  a 
new  trial  may  be  granted.  The  purpose  of  a 
motion  and  grounds  for  a  new  trial  Is  to  di- 
rect the  attention  of  the  court  to  alleged 
eirrors  that  occurred  during  the  trial  and  to 


which  an  objection  was  made  or  an  exception 
saved  at  the  time,  and  also  to  bring  to  the  at- 
tention of  the  court  such  other  errors  relied  on 
which  it  might  be  proper  to  bring  to  its  atten- 
tion without  a  previous  objection  or  exception, 
so  that  the  trial  court  may  have  an  opportunity 
to  review  the  entire  record  and  trial  in  the 
light  of  the  alleged  errors  to  which  its  attri- 
tion Is  called  by  the  grounds  for  a  new  trial, 
and,  after  considering  them,-  either  grant  or 
refuse  the  new  trial,  as  may  seem  right. 

[11]  But  it  Is  not  necessary  to  enable  a 
party  to  prosecute  an  appeal  that  he  should 
file  a  motion  and  grounds  for  a  new  trial,  al- 
though if  he  fails  to  do  so  he  cannot  avail 
himself  on  the  appeal  of  any  errors  that 
may  have  been  committed  during  tiie  progress 
of  the  trial  and  that  should  have  been  point- 
ed oat  in  the  motion  and  grounds  for  a  new 
trial.  As  said  in  Roberts  Cotton  Oil  Co.  v. 
Dodds  Sc  Johnson,  16S  Ky.  695,  174  S.  W. 
485: 

"In  the  absence  of  a  motion  and  grounds  for 
a  new  trial,  nothing  is  brought  to  this  court  for 
review  on  appeal  except  the  inquiry  as  to  wheth- 
er the  petition  states  a  caase  of  actioii,  and 
whether  the  evidence  presented  by  the  bill  of  ex- 
ceptions authorized  the  Judgment.  Every  other 
error  upon  the  trial  is  waived  by  the  failure  to 
call  the  attention  of  the  trial  court  to  it,  by  mo- 
tion and  specific  grounds  assigned." 

If,  therefore,  there  is  no  motion  and 
grounds  for  a  new  trial,  we  will  consider  on 
appeal  only  the  question  whether  the  plead- 
ings and  evidence  authorized  the  Judgment. 
If  the  petition  did  not  state  a  cause  of  ac- 
tion, or  if  a  demurrer  filed  should  have  been 
sustained  to'  it,  or  If  the  evidence  is  wholly 
insufficient  to  support  the  Judgment,  we  may 
reverse  the  case  for  any  of  these  reaaons,  al- 
though there  is  no  motion  and  grounds  for  a 
new  trial.  Thus  It  was  said  in  Henderson 
V.  Dupree,  82  Ky.  678: 

"In  the  absence  of  a  motion  for  a  new  trial, 
this  court  will  not  consider  the  evidence  in  the 
case  as  it  would  if  it  had  been  made;  but  yet  it 
is  proper  to  determine  whether  there  is  any  tes- 
timony whatever  to  support  the  verdict  or  judg- 
ment, because,  if  none,  then  only  a  question  of 
law  was  presented  to  the  judge  of  the  lower 
court;  and  a  party  onsht  not  to  be  required  to 
call  his  attention  to  the  fact  that  the  adverse 
party  has  no  case  or  defense  whatever.  *  •  • 
If  a  party  presents  no  reason  whatever  in  his 
pleadings  or  by  testimony  against  the  claim  of 
his  adversary,  a  rule  requiring  the  attention 
of  the  lower  court  to  be  called  to  it  would  be 
purely  technical,  without  reason,  and  founded 
only  upon  the  presumed  utter  inc(»npetency  of 
the  judge.  If,  notwithstanding  the  evidence,  it 
would  have  been  proper  in  him  to  have  instruct- 
ed peremptorily  against  the  party  that  has  suc- 
ceeded, or  in  effect  have  sustained  a  demnirer 
to  the  evidence,  then  only  a  question  of  law  was 
presented,  which,  upon  a  consideration  of  the 
whole  case,  was  decisive  of  the  party's  right, 
and  ought  to  be  considered  by  the  appellate  tri- 
bunal even  in  the  absence  of  a  motion  for  a  new 
trial" 

To  the  same  effect  are  Helm  v,  CoSey,  80 
Ky.  176;  Albin  Co.  v.  Elllnger  &  Co.,  103 
Ky.  240,  44  S.  W.  655. 

Applying  to  the  case  we  hftve.  th^  roles  of 
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practice,  it  seems  manifest  that  no  motion 
and  grounds  for  a  new  trial  were  necessaxy. 
Hie  only  ground  upon  which  a  reversal  is 
asked  is  that  the  evidence  exhibited  In  the 
agreed  stftte  of  facts  was  wholly  insufficient 
to  support  the  finding  of  the  court,  and  if 
the  evidence  is  not  sufficient  to  support  the 
Judgment,  we  may  look  into  this,  in  the  ab- 
sence of  a  motion  and  grounds  for  a  new  trial. 
Wherefore  the  Judgment  Is  reversed,  with 
directions  to  dismiss  the  indictment. 


NETTER  V.  CALDWELL. 
(Court  of  Appeals  of  Kentucky.    Jan.  12,  1917.) 

1.  Apfkai.  Ann  Ebsob  <s=»242(4)— Objections 
IN  Lower  Coubt — Depositions. 

In  the  absence  of  showing  that  plaintiff  pre- 
sented defendant's  deposition,  taken  before  trial 
under  Civ.  Code  Prac.  g  606,  subd.  8,  to  the 
trial  conrt,  or  that  the  court  was  asked  to  rule 
upon  the  competency  of  questions  which  defend- 
ant refused  to  answer,  the  objections  thereto, 
or  the  refusal  to  answer,  and  where  it  did  not 
appear  that  plaintiS  ever  requested  an  order  re- 
quiring defendant  to  answer  the  questions,  or 
any  of  them,  or  to  complete  the  deposition, 
plaintifF  could  not  complain  that  the  questions 
were  not  answered,  or  that  the  deposition  was 
not  completed;  it  having  been  discontinued  by 
agreement  on  defendant's  refusal  to  answer,  and 
the  proceedings  referred  to  the  court  for  a  rul- 
ing on  the  objections,  to  be  presented  to  the 
conrt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1421-1423;  Dec  Dig.  «=s> 
242(4).] 

2.  Apfi^&i<  and   Ebbob  «s>236(1)— Haruuss 
Erbob— Rbfusal  to  C0MFI.ETS  Deposition. 

Where  plaintiS  undertook  to  take  defend- 
ant's deposition  before  trial,  under  Civ.  Code 
Prac  i  606,  subd.  8,  and  defendant  refused  to 
answer  certain  questions,  so  that  the  deposition 
was  not  completed,  hut  defendant  testified  on 
trial,  and  plaintiff  did  not  ask  continuance  be- 
cause of  his  failure  to  obtain  the  deposition,  or 
on  the  ground  of  surprise,  or  that  the  taking  of 
the  deposition  was  necessary  in  preparing  bis 
defense,  plaintiS  was  not  itrejudiced  by  defend- 
ant's refusal  to  answer  or  complete  the  deposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1384 ;   Dec  Dig.  «=5>23e(l).] 

8.  Tbiai.  *=»108%— Questions  on  Voir  Dibe' 
— Rbultions  op  Jubobs  to  Insttbee— Dis- 
obetion  or  COVBT. 
In  an  action  for  personal  injuries  tlwough 
defendant's  negligent  operation  of  an  automo- 
bile, where  plaintiff  made  persistent  efforts  to 
get  before  the  court  and  jury  the  fact  that  de- 
fendant held  a  policy  of  indemnity  insurance, 
protecting  him  against  loss  in  the  use  of  the  au- 
tomobile, in  order  to  prejudice  the  jurors'  minds 
by  impressing  them  with  the  fact  that,  if  a 
judgment  were  obtained,  it  would  be  paid  by 
the  foreign  insurer,  rather  than  by  d^endant,  a 
citizen  of  the  city,  the  ruling  of  the  court  in 
refusing  to  permit  the  jurors  or  their  voir  dire 
to  be  asked  whether  any  of  them  owned  a  policy 
of  insurance  in  the  Insurer,  or  whether  any  of 
them  ware  stockholders,  servants,  or  employes 
of  it  was  within  the  discretion  of  the  court, 
since  the  alHwnce  of  good  faith  on  plaintiff's 
part  juHtifled  the  court's  ruling. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  <S=»108%.J 


Appeal  from  Clrcnlt  Court,  Jefferson  Cotm- 
ty.  Common  Pleas  Branch,  Second  Division. 

Action  by  Alvin  Netter,  by,  etc.,  against 
Junius  Caldwell.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Judgment  af- 
firmed. 

(^Doherty  &  Yonts  and  Chas.  P.  Johnson, 
all  of  Louisville,  for  appellant.  Bennett  H. 
Tonng  and  Marlon  W.  RIpy,  both  of  Louis- 
ville, for  appellee. 

SETTLE,  O.  J.  In  this  action,  which  was 
instituted  by  the  infant  appellant,  Alvin 
Netter,  by  bis  father  and  nest  friend,  against 
the  appellee,  Junius  Caldwell,  a  recovery  of 
damages  was  sought  by  the  infant  for  in- 
juries alleged  to  have  been  sustained  by  him 
through  the  appellee's  negligent  operation  of 
an  automobile.  The  accident  occurred  in 
June,  1913,  on  Third  street,  south  Of  York 
street,  in  the  city  of  lioulsville.  It  appears 
from  the  bill  of  evidence  that  as  appellee,  ac- 
companied by  J.  T.  Gathwright,  was  riding 
in  his  automobile  north  on  Third  street,  the 
Infant  appellant,  who  was  assisting  his  fa- 
ther in  delivering  vegetables  to  his  customers, 
came  suddenly  from  the  pavement  on  the 
east  side  of  Third  street  on  his  way  to  the 
west  side  thereof,  carrying  some  boxes  of 
strawberries  to  be  delivered  to  a  customer. 
In  entering  the  street  from  the  east  side  be 
passed  between  two  wagons  that  were  stand- 
ing at  the  curbing  on  (bat  side  of  the  street, 
and  was  looking  north  at  the  time.  As  he 
moved  rapidly  out  from  between  the  wagons 
into  the  street,  be  collided  with  or  was 
struck  by  appellee's  automobile,  which  was 
proceeding  northward.  According  to  the 
testimony  of  appellee  and  Gathwright,  it  does 
not  appear  that  the  boy  was  seen  by  them 
before  he  came  in  contact  with  the  machine. 
There  was  little,  if  any,  contrariety  of  evi- 
dence as  to  the  speed  of  the  automobile  at 
the  time  of  the  accident,  substantially  the 
whole  of  it  being  to  the  effect  that  its  rate  of 
speed  did  not  exceed  five  miles  an  hour ;  and 
the  fact  that  It  did  not  proceed  more  than 
four  or  five  feet  after  the  collision  with  the 
boy  demonstrates  that  it  was  moving  slow- 
ly. There  was  some  contrariety  of  Evidence 
as  to  what  part  of  the  machine  came  in  con- 
tact with  the  appellant,  the  evidence  intro- 
duced in  bis  behalf  conducing  to  prove  that 
be  was  struck  by  the  front  of  the  machine, 
while  that  of  appellee  and  his  witnesses, 
Gathwright  and  Sachs,  as  strongly  conduced 
to  prove  that  he  ran  into  the  macliine,  strik- 
ing it  between  the  front  and  back  seats.  Ac- 
cording to  the  testimony,  the  collision  re- 
sulted in  no  serious  or  permanent  Injury  to 
the  appellant.  Uis  left  arm  and  left  side 
were  considerably  bruised,  but  no  bones  were 
broken.  The  trial  resulted  in  a  verdict  for 
the  appellee;  and  from  the  Judgment  enter- 
ed thereon  this  appeal  Is  prosecuted. 

Two    grounds    are    urged    by    appellant's 
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counsel  for  a  reversal  of  the  Judgment:  (1) 
That  the  trial  court  erred  In  refusing  to  en- 
ter, on  appellant's  motion,  an  order  requiring 
appellee  to  give  his  deposition,  "and  there- 
by ansvrer  certain  questions  asked  by  appel- 
lant's counsel";  (2)  that  the  court  farther 
erred  In  refusing  to  permit  appellant's  coun- 
sel to  examine  the  Jurors  upon  their  voir  dire 
as  to  whether  they  were  stockholders,  serv- 
ants, agents,  employ&s,  or  Interested  In  the 
Casualty  Insurance  Company  of  America,  in 
which  it  Is  claimed  appellee  held  a  policy. 
Indemnifying  him  against  any  loss  that  might 
arise  on  account  of  Injuries  that  might  be 
caused  others  in  operating  his  automobile. 
[1]  Appellant  la  not  entitled  to  the  rever- 
sal asked  on  the  first  ground  urged  by  him. 
While  under  subsection  8,  }  606,  Civil  Code, 
he  clearly  had  the  right  to  take  the  deposi- 
tion of  appellee  as  if  under  cross-examina- 
tion, it  Is  not  made  to  appear  from  the  bill 
of  exceptions  that  he  was  deprived  of  that 
right  by  any  ruling  of  the  trial  court  It 
does,  however,  appear  from  the  record  that 
In  obedience  to  a  notice  that  his  deposition 
was  desired  and  a  subpoena  served  upon  him, 
appellee  went  to  the  ofBce  of  appellant's  coun- 
sel for  the  purpose  of  giving  his  deposition 
as  demanded  by  the  latter;  After  a  few  pre- 
liminary questions,  which  had  no  bearing 
upon  the  cause  of  the  accident  in  which  ap- 
pellant was  injured,  appellee  was  asked  cer- 
tain questions  by  appellant's  counsel,  intend- 
ed to  elicit  information  as  to  whether  he  had, 
at  the  time  of  the  accident,  an  indemnity 
policy  in  the  Casualty  Company  of  America, 
protecting  blm  against  loss  in  case  of  injury 
resulting  to  others  from  the  use  by  him  of 
his  automobile,  and  "whether  the  counsel 
making  defense  for  appellee  In  this  case  were 
not  the  regularly  retained  counsel  of  the 
Casualty  Company  of  America,  and  employ- 
ed by  It  to  make  such  defense.  The  fore- 
going questions  and  each  of  them  were  ob- 
jected to  by  counsel  present  representing  ap- 
pellee, and  upon  the  advice  of  the  latter  he 
declined  to  answer  them.  The  questions  ob- 
jected to  and  not  answered  are  Nos.  5,  6,  7, 
8,  9,  10,  11,  and  12,  contained  in  the  deposi- 
tion of  appellee,  which  appears  in  the  record. 
Tbe  notary's  certificate  to  the  deposition 
shows  that  upon  appellee's  refusal  to  answer 
these  questions,  the  deposition  was  discontin- 
ued by  agreement  of  the  parties,  and,  further, 
that: 

"The  proceedings  were  referred  to  the  court 
for  a  ruling  upon  said  objections  to  be  present- 
ed to  the  court" 

The  record  fails  to  show  that  the  deposi- 
tion was  ever  presented  by  appellant  to  the 
trial  court,  or  that  the  court  was  asked  to 
rule  upon  tibe  competency  oX  the  questions  re- 
ferred to,  the  objections  thereto,  or  the  re- 
fusal of  appellee  to  answer  them;  nor  does 
It  appear  from  the  record  that  appellant  ever 
requested  of  the  court  the  entering  of  an  or- 
der requiring  appellee  to  answer  the  ques- 
tions, or  any  of  them,  or  to  complete  the 


deposition.  And  in  the  absence  of  miCh  a 
showing,  appellant  cannot  complain  ttiat  the 
questions  were  not  answered,  ot  tbat  0ie 
deposition  was  not  completed. 

[2]  Moreover,  appellant  could  aot  have 
been  prejudiced  by  the  refusal  of  appellee  to 
answer  the  questions  or  complete  the  deposi- 
tion, as  the  latter  testified  on  the  trial,  and 
appellant  did  not  ask  a  continuance  of  the 
case  because  of  his  failure  to  obtain  appel- 
lee's d^>08itlon,  or  on  the  gronnd  of  sur- 
prise, or  that  the  taking  of  the  deposition  was 
necessary  in  preparing  hla  defense. 

In  Owensboro  City  By.  Co.  v.  Bowland, 
162  Ky.  176, 168  S.  W.  206,  it  was  complained 
by  the  appellant  that  the  trial  court  had 
erred  in  refusing  an  order  requiring  appel- 
lee to  give  his  deposition.  In  passing  on  this 
contention  we  said: 

"The  trial  court  stanifeatly  erred  in  refusing 
the  order  appellant  asked  to  compel  appellee  to 
give  his  deposition,  and  thereby  answer  certain 
questions  asked  by  appellant's  coonseL  The 
right  of  appellant  to  take  his  deposition  wax 
conferred  by  subsection  8,  (  606,  Oivil  Code, 
which  provides:  'A  party  may  be  examined  as 
if  under  cross-examination  at  the  instance  of  the 
adverse  party,  either  orally  or  by  deposition  as 
any  other  witness;  but  the  party  calling  for 
such  examination  shall  not  be  concluded  thereby, 
but  may  rebut  it  by  counter  testimony.'  It 
is  not  meant  by  this  section  that  in  order  to 
take  a  deposition  for  use  in  an  action  at  law, 
the  witness  mast  be  of  a  class  named  in  section 
664,  Oivil  Code;  but  it  applies  to  the  taking  by 
either  party  to  the  action  of  the  deposition  of 
the  adverse  party.  •  •  •  We  do  not  how- 
ever, agree  with  appellant's  counsel  that  the  er- 
ror of  the  court  in  question  authorises  a  reversal 
of  the  judgment  appealed  from.  It  is  not  made 
to  appear  tbat  the  error  was  prejudidal.  Ap- 
pellee testified^  on  the  trial,  and  appellant  did 
not  ask  a  continuance  of  the  case  on  the  ground 
of  surprise  or  because  of  its  failare  to  obtain 
appellee's  deposition  in  advance  of  the  trial; 
nor  was  it  claimed  that  by  reason  of  such  fail- 
ure it  was  prevented  from  preparing  or  making 
its  defense.** 

It]  Appellant's  second  contention  possesses 
little  merit  It  does  appear  from  the  record 
that  his  counsel  moved  to  be  allowed  to  ask 
the  Jury  panel  on  their  voir  dire  whether 
they  or  any  of  them  owned  a  jwlicy  of  acci- 
dent or  casualty  insurance  in  the  Casualty 
Company  of  America,  or  whether  they  or  any 
of  them  were  stockholders,  servants,  or  em- 
ployes of  the  Casualty  Company  of  America, 
or  were  related  or  connected  in  any  wise  with 
Booker  &  Klnnard  or  Owen  &.  Mann,  local 
agents  of  the  Casualty  Company  of  America 
In  the  city  of  Louisville.  It  also  appears 
from  the  record  tbat  the  motion  as  to  each 
and  all  of  these  questions  was  overruled 
by  the  court,  to  which  appellant  excepted. 
In  support  of  the  above  motions  the  affidavits 
of  appellant  and  his  counsel  were  filed.  It 
Is  not,  however,  stated  in  either  of  these 
affidavits  that  the  appellant  or  his  counsel 
had  any  Information  to  the  effect  tbat  any 
member  ot  the  Jury  was  In  any  manner  con- 
nected with  or  Interested  In  the  Casualty 
Company  of  America.  It  is  only  stated  there- 
in that  "it  is  posBlbla,  or  even  hl^^ily  prob- 
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able^"  that  the  pand  contained  Juron  whose 
relations  with  the  liurarance  company  men- 
tioned, or  Ita  agents,  friends,  lawyers,  par- 
ties, or  stockholders  would  i^ve  cause  for 
appellant's  objecOns  to  their  serving  upon 
the  Jury.  It  was  not  made  to  appear  by  ei- 
tiier  of  the  affidavits  that  appellant's  counsel, 
at  least,  was  not  personally  acquainted  with 
tlie  membwa  of  the  Jury  constituting  the 
pand,  or  that  be  did  not  know  the  occupa- 
tion or  business  of  each  of  them. 

In  view  of  the  situation  presented  by  the 
record,  we  are  imprepaied  to  say  that  the  re- 
Aual  of  the  trial  court  to  allow  the  Jurors 
to  be  Interrogated  as  demanded  by  appellant 
was  an  abuse  of  discretion,  or  prejudicial  to 
any  of  his  substantial  rights.  From  the  In- 
stitution of  the  action  down  to  the  conclusion 
of  the  trial  the  repeated  and  persUtent  ef- 
forts of  aivellsnt  to  get  before  the  court 
and  Jury  the  fact  that  appellee  held  a  policy 
of  indemnity  insurance  In  the  Casualty  Com- 
pany of  America  upon  his  automobile,  pro- 
tecting him  against  loss  In  the  use  thereof, 
are  conspicuously  shown.  The  questions  ask- 
ed appellee  before  the  notary  show  that  ap- 
pellant's only  motive  In  taking  his  deposi- 
tion was  to  prove  the  existence  of  the  Indem- 
nity policy.  The  same  purpose  was  manifest- 
ed by  his  giving  both  to  appellee  and  the 
Casualty  Company  of  America  notice  to  pro- 
dnce  on  the  trial  the  policy  It  was  claimed 
had  been  issued  to  appellee  by  that  company. 

We  think  it  fairly  evident  that  these  ef- 
forts to  bring  to  the  attention  of  the  Jury 
the  existence  of  the  fact  that  such  a  poUcy 
was  held  by  appellee  was  done  to  prejudice 
their  minds  by  making  upon  them  the  impres- 
sion that  if  a  Judgment  were  obtained,  it 
would  be  paid  by  a  New  York  Insurance  com- 
pany rather  than  by  appellee,  a  citizen  of  the 
dty  of  LonlsrlUe,  although  appellant, 
through  his  counsel,  well  knew  that  he  was 
not  entitled  to  Join  the  former  in  the  suit  or 
to  recover  against  It  therein  any  part  of  the 
damages  claimed.  If  the  facts  and  clr- 
comstanees  referred  to  were  sufficient  to  in- 
duce In  the  mind  of  the  trial  court  the  be- 
lief that  such  was  awwllanfs  motive  (and 
we  incUne  to  the  opinion  ttiat  they  were),  it 


had  good  reason  to  doubt  his  good  f&itli  in 
endeavoring  to  Inject  Into  the  case  the  in- 
surance matter.  And  the  absence  of  good 
faith  on  the  part  of  appellant  Justified  the 
ruling  of  the  court  In  refusing  to  permit  the 
Jurors  to  be  asked  on  their  voir  dire  the  ques- 
tions, the  exclusion  of  which  Is  complained 
of. 

In  Duncan  Coal  Co.  v.  Thompson's  Adm'r, 
167  Ky.  304,  162  S.  W.  1139,  the  probabUity 
of  Injustice  resulting  to  the  defendant  in 
the  state  of  case  suggested  Is  recognized  and 
condemned.    In  the  opinion  It  is  said: 

"We  have  recognized  the  propriety  of  such  a 

?ue8tion  where  counsel  for  plaintiff  has  in- 
ormation  that  the  defendant  baa  indemnity  in- 
surance, and  that  some  member  of  the  Jury  is 
interested  in  the  insurance  company,  and  the 
question  is  asked  in  good  faith.  Dow  Vnre 
Works  Co.  V.  Morgan,  96  8.  W.  630;  Owens- 
boro  Wa«on  Co.  v.  BoUng,  107  S.  W.  264.  This 
privUege,  however,  is  not  only  liable  to  abuse, 
but  la  frequently  abused.  While  the  qaestlon 
is  aiAed  ostensibly  for  the  purpose  of  deter- 
mining the  bias  or  interest  of  the  juror,  in  a 
great  majority  of  cases  the  sole  purpose  of 
sucli  a  question  is  to  bring  to  the  attention  of 
the  jurors  the  fact  that  any  verdict  they  maj 
render  wfll  impose  no  liability  on  the  defend- 
ant, but  will  be  paid  by  same  one  else.  _  No 
argument  is  necessary  to  show  how  prejudi- 
citd  it  is  to  the  defendant  to  call  the  attention 
of  the  jury  to  this  fact.  A  doubtful  case  may 
turn  on  the  point  that  the  real  defendant  will 
not  suffer  by  the  verdict.  Gases  should  be 
tried  on  their  merits.  If  plaintiff  have  a  meri- 
torious case,  he  should  win.  He  should  not 
win  merely  because  some  one  other  than  the 
defendant  will  have  to  bear  the  loss.  In  view 
of  the  constant  abuse  of  the  privilege  in  ques- 
tion, we  conclude  that  the  question  should 
never  be  asked  unless  asked  in  good  faith,  and 
the  good  faith  of  plaintiff's  counsel  will  depend 
on  whether  or  not  he  has  reasonable  grounds 
to  believe  that  defendant  carries  indemnity  in- 
surance, and  that  one  or  more  of  the  jurors  are 
in  some  way  interested  in  the  insurance  com- 
pany. If  the  question  be  asked,  and  the  trial 
court  entertains  any  doubt  as  to  the  good  faith 
of  plaintiff's  counsel  in  asking  the  question. 
Uie  court  should,  if  asked,  discharge  the  panel 
at  olalntiff's  cost."  Owens  v.  Georgia  Life  In- 
surance Co..  165  Ky.  607, 177  S.  W.  294. 

As  In  this  matter  the  court  did  not  abuse 
Its  discretion,  and  the  verdict  of  the  Jury  was 
the  only  one  authorised  by  the  evidence,  no 
reason  is  perceived  for  our  holding  that  ap- 
pellant was  prejudiced  by  the  ruUng  in  ques- 
tion ;  h^ice  the  Judgment  is  affirmed. 
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L^  GOIS  V.  STATa     (No.  4283.) 

(C!ourt  of  Criminal  Appeals  of  Texaa.    Nor.  US, 
1818.    Rebearinc  Denied  Dec.  20,  1918J 

1.  iNTOXIOATIIfO  LiQtJOBS  «S>130  —   IttKOAI. 

SAI.E— Obdikasoes— Vaijditt. 

An  ordinance  of  a  city  prohibiting  license 
to  Bell  liquors  in  certain  territory  is  not  sub- 
ject to  the  criticism  that  it  does  not  prohibit  the 
sale  of  liquors,  since  Pen.  Code  1911,  art.  130, 
prohibits  pursuing  occupations  taxed  by  law, 
without  license,  and,  under  Acts  Slst  Leg.  c. 
17,  {  1,  the  business  of  dealer  in  intoxicating 
liquors  is  an  occupation  tax^  by  law. 

[For  other  cases,  see  Intoxicating  Liqaorsi, 
Cent.  Dig.  H  138^,  139;    Dec.  Dig.  «aDl30.] 

2.  MtririciPAL   Cobpobationb  «s»48(1),    58— 
Adoption  or  Chabtkb— Powkbs  —  Oxleoa- 

TION    BT  LEOISLATUBE. 

Under  Const,  art.  11,  g  5,  providing  that 
cities  of  over  6,000  population  may  adopt  or 
amend  charters,  subject  to  limitations  prescrib- 
ed by  the  Legislature,  and  not  inconsist^t  with 
the  Constitution  or  general  laws,  the  power  of 
the  city  to  adopt  a  charter  or  pass  an  ordinance 
is  not  dependent  on  grant  from  the  Xiegislature, 
but  is  to  be  governed  only  by  the  limitations 
found  in  the  acts  of  the  liegislature. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  127,  128,  14S-147: 
Dec  Dig.  «8=>48(1),  58.] 

3.  Intoxicating    Liquors    «=»1(K3,4)— Imjb- 
OAL  SAI.E— Statutes— CoNSTEUonoN. 

Under  Acts  33d  Leg.  c.  147,  g  4,  authorizing 
cities  to  provide  for  establishment  of  districts 
wherein  saloons  may  be  located  and  liquors  sold 
to  be  drunk  on  the  premises,  and  to  prohibit  the 
sale  of  such  liquors  or  the  location  of  saloons 
within  such  denned  district,  the  city  is  empow- 
ered either  to  license^  saloons  and  wholesale 
bouses  in  certain  distribts  or  to  prohibit  abso- 
lutely the  sole  of  liquor  in  certain  districts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
UquoTs,  Cent  Dig.  gg  10,  11 ;  Dec.  Dig.  «s»10 
(8,  4).] 

4.  Intoxicattno  Liquobs  <S=»]0(S)— luaoAi. 
Sale— Statutes— OoNSTBUcTiQN. 

Under  Acts  33d  Leg.  c.  147,  §  5,  providing 
that  the  enumeration  of  powers  sbaU  never  be 
construed  to  preclude  a  city  from  local  self- 
government,  the  cit^  is  empowered  to  prohibit 
the  sale  of  liquors  in  certain  districts  even  if 
the  specific  power  of  section  4  of  such  act  did 
not  cover  snch  prohibition. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  10;    Dec.  Dig.  «=>10(3)J 

5.  Intoxicatino    Liquobs    «=9l2— Pbohibi- 
TioN  OF  Sale — Blkctions. 

Where  a  city  at  a  special  election  adopted  a 
charter  provision  prohibiting  sale  of  liquor  in 
certain  districts,  such  charter  provision  was  not 
in  violation  of  Const,  art.  16,  §  20,  authorizing 
the  people  to  adopt  prohibition  by  a  vote. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  14 ;    Dec.  Dig.  <S=»12.] 

Appeal  from  District  Oourt,  Wichita  Coun- 
ty;   Wm.  N.  Bonner,  Judge.  * 

J.  B.  Le  Ools  was  convicted  of  selling  in- 
toxicating liquors  in  the  corporate  limits  of 
the  city  outside  the  territory  wherein  sa- 
loons could  be  licensed,  and  he  appeals.  Af- 
firmed. 

W.  T.  Carlton,  of  Wichita  Falls,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 


HARPER,  J.  Appellant  was  convicted  of 
selling  intoxicating  liquors  in  territory  in 
the  corporate  limits  of  the  -city  of  Widiita 
Falls  outside  the  territory  in  which  saloons 
were  authorised  to  be  licensed  by  the  char- 
ter of  said  dty. 

The  Aicts  show  that  appellant  was  running 
a  retail  saloon  outside  the  saloon  limits  fixed 
by  the  cliarter;  that  upon  adoption  of  the 
charter  he  ceased  to  run  a  retail  liquor  house 
but  thereafter  opened,  on  the  advice  of  coun- 
sel (other  than  the  one  engaged  in  the  trial 
of  the  case),  a  wholesale  Ilqnor  Itonse  in  the 
prescribed  territory,  and  sold  beer  by  the 
gallon,  not  permitting  it  to  be  drank  on  the 
premises  where  sold.  He  moved  to  quash  the 
indictment  on  the  ground  that  this  section 
of  the  charter  Is  void  because  in  conflict  with 
the  federal  and  state  Constitutions,  and  be- 
cause the  laws  of  the  state  nowhere  give  the 
city  of  Wichita  Falls,  tinder  lU  charter,  the 
authority  to  Umit  the  sale  of  intoxicating 
liquOrs  within  certain  bounds  of  said  dty. 
This  motion  brings  into  review  section  5  of 
article  11  of  the  Ck>nstltutlon,  adopted  In 
1912.    It  provides  that: 

"Cities  having  more  than  6,000  inhabitants 
may,  by  a  majority  vote  of  the  qualified  voters 
of  said  dty,  at  an  election  held  for  that  purpose, 
adopt  or  amend  their  charters,  subject  to  such 
limitations  as  may  be  prescribed  by  the  Legis- 
lature, and  providing  that  no  charter  or  any 
ordinance  passed  onder  said  charter  shall  con- 
tain any  provision  inconsistent  with  the  Con- 
stitution of  the  state,  or  of  the  general  laws 
enacted  by  the  Legislature  of  this  state,"  etc 

After  the  adoption  of  this  provision  of  the 
Ck)n8titutlon  it  is  affirmatively  shown  and 
conceded  by  appellant  that  the  city  of  Wichi- 
ta Falls  had  amended  its  charter,  the  agree- 
ment reading: 

"It  is  agreed  that  section  23  of  the  charter  of 
the  city  of  Wichita  Falls  was  a  part  of  the 
charter  of  said  dty  adonted  by  the  dty  ot 
Wichita  Falls  at  an  election  held  for  the  adop- 
tion of  said  charter  on  the  ^th  day  of  Novem- 
ber, A.  D.  1913,  the  results  of  said  election  be- 
ing duly  canvassed  and  the  result  dedared  as 
shown  by  ordinance  on  page  8,  Statement  of 
Facts,  and  it  is  further  agreed  that  this  sec- 
tion 23  of  the  charter  of  the  cfty  of  Wichita 
Falls  was  in  force  at  the  times  of  the  alleged 
sales  of  liquor  herein ;  tliat  said  section  had 
never  been  repealed  or  amended  since  the  adop- 
tion of  said  charter." 

Section  28  provides,  among  other  things: 
"No  license  shall  issue  for  a  longer  period 
than  one  year,  and  such  license  shall  not  Ix"  as-  | 
signable  except  by  permission  ot  the  board  of 
aldermen,  provided  that  no  person  rfiall  be  li- 
censed to  sell  intoxicating  liquors  except  within 
the  following  described  boundaries  in  said  dtj." 

Here  follows  the  field  notes  of  the  terri- 
tory in  which  license  may  be  granted  to  sell  I 
intoxicating  liquors,  but,  as  appellant  admits 
he  made  the  sales  within  the  corporate  lim- 
its of  the  city  of  Wichita  Falls  and  ontslde 
of  the  territory  thus  defined,  we  do  not  deem 
it  necessary  to  set  forth  the  boundaries  of 
the  territory.    Sec.  23  then  provides : 

"And  no  person  shall  be  licensed  to  nell  in- 
toxicating liquors  In  any  building  fronting  on 
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any  alley  in  aaid  city,  aad  the  coxinty  judge  of 
Wichita  county  and  the  comptroller  of  the 
state  of  TefM  are  boreby  forbiduen  to  issue  any 
Ucenae  to  sell  intoxicatiiiK  liquors  in  any  build- 
ing in  violation  of  the  forejcoing  provisions  and 
any  liccnae  no  issued  shall  be  void  and  any  li- 
cense to  sell  intoxicating  liqaors  in  violation  of 
this  section  shall  become  void." 

[1]  One  of  appellant's  contentions  Is  that 
tbls  section  only  prohibits  the  issuance  of  li- 
cense to  sell,  and  does  not  proUMt  the  sale 
of,  intoxicating  Uqnora.  We  think  such  critt- 
dsm  hypercritical,  as  the  laws  of  this  state 
prohibit  a  man  from  engaging  In  the  basiness 
of  selling  intoxicating  liquors  without  first 
obtaining  license  to  sell,  and  when  yon  pro- 
hibit the  issuance  of  license  It  necessarily 
carries  with  it  the  prohibition  to  sell.  Arti- 
de  130  of  the  Penal  Code  prohibits  the  pur- 
suing of  any  occupation  taxed  by  law  with- 
out obtaining  a  license,  and  the  business  of 
wholesale  dealer  in  intoxicating  Uquors  is 
an  occupation  taxed  by  law.  Section  1,  c.  17, 
Acts  31st  Leg.  p.  293,  Session  Acts.  Section 
23  of  the  charter  makes  it  plain,  for  it  says: 

"The  board  of  aldermen  ^all  not  make  any 
additional  regulations  of  said  business  than  now 
or  hereafter  fixed  by  the  laws  of  this  state,  ez- 
oept  to  enforce  the  proviiloBS  as  to  selling  out- 
aide  of  the  limita  above  described" 

— thus  reserving  to  the  council  the  right  to 
pass  ordinances  in  aid  of  the  enforcement  of 
the  provision  prohibiting  the  sale  In  territory 
where  no  license  is  allowed  to  be  Issued. 

[2]  The  contention  tluct  we  must  look  to 
the  laws  passed  by  the  Legislature  for  all 
power  for  a  city  to  act  cannot  be  sustained 
since  the  adoption  of  section  6  of  article  11 
of  the  Constitntion.  That  was  the  rule  prior 
to  the  adoption  of  this  provision  of  the  Con- 
stitution— that  a  city  must  be  able  speciflcni- 
ly  to  point  out  the  authority  to  act  In  the 
grant  given  it  by  the  Legislature ;  otherwise 
It  was  powerless  to  act.  Ex  patte  Heidleberg, 
61  Ttex.  Cr.  R.  683,  103  S.  W.  395;  McNeil 
y.  State,  29  Tex.  App.  48,  14  S.  W.  398. 
It  was  because  of  this  well-recognized  rule  of 
law  that  article  11,  |  6,  of  the  Constitntion 
was  adopted  In  1912.  Our  Legislature  meets 
but  once  In  every  two  years,  and,  as  new 
evils  arose  to  require  the  different  cities  and 
towns  to  roAh  to  It  and  ask  and  secure  a 
grant  of  authority  and  power  to  suppress  the 
evil.  It  was  regarded  as  too  ineffectual  a  rule 
of  law,  and  it  was  intended  by  this  amend- 
ment to  give  the  cities  the  power  to  act, 
wltbODt  the  .n)eciflc  grant  of  authority  from 
the  Legislature,  and  for  the  Constitution  by 
Its  terms  to  confer  this  power  on  the  cities 
and  towns,  and  it  did  do  so,  only  limiting  the 
power  thus  granted  to  such  limitation  ais 
may  be  prescribed  by  the  Leglsdature,  and 
provided  that  such  iMwer  should  not  be  so 
exerdaed  as  to  be  Inconsistent  with  the  Con- 
stitution of  the  state  or  the  general  laws  of 
the  state. 

'Fbe  Legislature  of  a  state  has  all  power  to 
enact  laws,  except  as  it  may  be  Inhibited  by 
the  Constitution  of  the  state  or  nation.  It 
does  not  have  to  look  to  the  Constitntion  for 


I  a  grant  of  power  to  enact  laws,  but  only  to 
I  see  if  It  is  inhibited  from  acting.  And  a  ctty 
I  does  not  since  the  adoption  of  section  5  of 
article  11  longer  have  to  look  to  the  Legis- 
lature for  a  grant  of  power  to  act  (this  being 
given  by  the  Constitution),  but  only  look  to 
acts  of  the  Legislature  to  see  if  It  has  plac- 
ed any  limitations  on  the  power  to  act  grant- 
ed by  section  6  of  article  11.  If  the  Legis- 
lature has  placed  no  UmltationB  on  the  power 
of  a  city  to  act,  and  the  provision  is  incon- 
sistent with  no  provision  of  the  Constitu- 
tion or  the  general  laws  of  the  state,  the  pow- 
er of  the  city  is  as  general  and  broad  as  is 
the  power  of  the  Legislature  to  act.  We  no 
longer  must  look  to  the  Legislature  to  grant 
to  a  city  power  to  amend  Its  charter  or  to 
Insert  therein  any  given  provision,  but  we 
only  look  to  the  acts  of  the  Legislature  to  see 
if  that  body  by  any  provision  adopted  has 
placed  any  limitations  on  the  power  of  a  dty 
to  act  in  the  matter.  If  therein  we  find  no 
limitation  placed  on  the  dty  to  amend  Its 
diarter  in  any  given  particular,  and  such 
provision  1§  inconsistent  with  no  provision 
of  the  Constitution  and  no  general  law  of 
the  state,  the  dty  has  the  authority  to  so 
amend  Its  charter  and  adopt  such  provision 
without  any  grant  of  power  further  than  that 
conferred  by  section  5  of  article  11  of  the 
Constitution.  The  authority  and  power  Is 
therein  granted  and  Conferred  on  the  dty  by 
a  higher  power  than  the  legislative  body — 
the  sovereign  speaking  through  Its  written 
Constitution. 

[8]  While  not  necessary  for  the  Legislature 
to  have  passed  an  enabling  act  putting  In 
force  this  provision  of  the  Constitution,  as  it 
was  self-enacting,  and  became  effective  Im- 
mediately upon  its  adoption  by  the  people, 
.vet  the  Legislature  did  In  1918  pass  an  en- 
abling act,  and  the  first  section  thereof  is 
an  exact  copy  of  section  6,  article  11,  of  the 
Constitution,  granting  all  the  power  to  cities 
conferred  by  the  constitutional  amendment,  if 
it  was  necessary  for  the  Legislature  to  pass 
an  enabling  act  Chapter  14T,  Sess.  Arts  33d 
Leg.  p.  307.  In  section  4  of  this  act  it  Is  de- 
dared:  That  by  the  provisions  of  this  act 
it  Is  contemplated  to  bestow  upon  the  dty 
adopting  the  charter  or  amendment  there- 
under the  full  power  of  local  self-govern- 
ment, and  among  other  powers  that  may  be 
exercised  by  any  such  city,  the  following  are 
enumerated  for  greater  certaltty  (omitting  all 
exioept  what  relate  to  the  question  here  in- 
volved): 

"To  provide  for  the  establishment  of  distTicta 
within, said  city  wherein  saloons  may  be  located 
or  maintained  and  wherein  spirituous,  vinous 
and  malt  liquors  may  be  sold  to  be  drunk  on  the 
premises,  and  to  prohibit  the  sale  of  such  liq- 
uors or  the  location  of  such  saloons  witiiin  sadi 
defined  district." 

Appellant's  contention  Is  that  this  section 
grants  authority  only  to  establish  districts  in 
which  the  sale  of  intoxicating  liquors  to  be 
drunk  on  the  premises  may  be  prohibited, 
and  does  not  grant  authority  for  the  (4tX,^ 
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Its  charter  to  establlBta  districts  In  whlcb  tbe 
sale  of  Intoxicating  liquors  may  be  prohibited 
when  snch  liquors  are  not  to  be  drunk  on  the 
premises;  in  other  words,  a  wholesale  house 
selling  by  the  gallon  Is  beyond  the  power 
and  control  of  the  city.  We  do  not  think 
this  the  proper  <!on«tractl<»i  to  be  placed  oa 
the  language  of  this  section ;  for  the  clause 
"to  establish  limits  wherein  saloons  may  be 
located  wherein  intoxicating  liquors  may  be 
sold  to  be  drunk  on  the  premises"  Is  followed 
by  another  clause,  "and  to  prohibit  the  sale 
of  such  liquors."  "Such  liquors"  means 
spirituous,  vinous,  and  malt  liquors,  as  they 
had  been  enumerated  in  the  preceding  clause, 
and  this  second  clause  provides  for  the  ab- 
solute prohibition  of  the  sale  of  such  liquors 
(in  any  quantity)  In  the  districts  authorized 
to  be  establlEkhed. 

[4J  But,  should  we  be  In  error  in  such  con- 
struction, section  4  Is  followed  by  section  6 
in  the  act  passed  by  the  Legislature,  and  it 
proTides: 

"Tbe  enumeration  of  powers  hereinabove  made 
shall  never  be  construed  to  preclude,  by  implica- 
tion or  otherwise,  any  sach  citjr  from  exercising 
tbe  powers  incident  to  the  enjoyment  of  local 
self -government :  Provided,  •  •  •  guch  pow- 
ers shall  not  be  inhibited  by  the  Constitution  of 
the  state" 

— thus  granting  and  conferring  on  the  cities 
all  power  that  is  not  inhibited  by.  the  Consti- 
tution and  general  laws  of  the  state,  as  was 
done  by  tbe  constitutional  amendment.  So, 
If  section  4  did  not  confer  upon  the  dty  the 
power  to  establish  districts  In  which  liquor 
should  be  sold,  regardless  of  the  quantity, 
section  5  ot  the  act  does  specifically  grant 
such  authority  and  power,  if  it  was  necessary 
for  the  legislature  to  give  such  a  grant. 

[5]  Appellant  also  contends  that  this  sec- 
tion of  the  charter  of  Wichita  Falls  is  viola- 
tive of  section  20  of  article  16  of  our  Con- 
stitution, wherein  the  people  are  authorized 
to  adopt  prohibition  by  a  vote  of  the  people. 
This  provision  of  the  charter  was  adopted  by 
a  vote  of  the  people,  at  an  electl<xi  author- 
ized by  law  to  be  held,  and  it  by  its  terms 
prohibited  the  sale  of  liquor  in  territory  de- 
fined, and  authorized  the  sale  in  territory 
defined  in  the  charter.  The  question  that  of 
authorizing  a  city  to  adopt  and  define  limits 
in  which  the  sale  of  liquor  may  be  i)ermitted, 
and  define  limits  in  the  city  in  whidi  such 
sales  may  not  be  made,  is  not  violative  of 
this  provision  of  tbe  Constitution,  Itas  been 
discussed  so  frequently  by  the  courts  of  this 
state  we  do  not  deem  It  necessary  to  do  so 
again.  In  Cohen  v.  Bice,  101  S.  W.  1054,  the 
Court  of  Civil  Appeals,  Fifth  District,  says: 

"The  section  of  the  (barter  quoted  above  is 
not  a  16cal  option  statute  prohibitiog  the  sale 
of  intoxicating  liqaora  in  the  city  of  Marshall, 
but  a  statute  regulating  its  sale  within  that  city, 
and  this  the  state  or  the  city  council  of  Mar- 
shall, acting  under  power  conferred  by  charter, 
had  a  right  to  do  under  the  police  power  of  tbe 
state.  Tlie  ordinance  does  not  prohibit  the  sale 
of  intoxicating  liquors  in  the  city  of  Marshall, 
bat  regulates  the  sale  of  the  same  In  the  city 


by  confining  its  sale  to  the  business  portion  of 
the  city. 

"Tbe  same  contention  here  insisted  npon  was 
passed  upon  by  the  Court  of  Criminal  Appeal* 
in  the  case  of  Bx  parte  Levine  [46  Tex.  Cr.  B. 
364]  81  fi.  W.  1206.  In  that  case  the  court 
had  under  consideration  the  charter  of  the  city 
of  Corsicana,  which  defined  the  saloon  limits 
and  made  it  unlawful  to  sell  or  give  away  in- 
toxicating liquors  outside  of  such  s^aloon  lim- 
its. Levine  had  been  convicted  of  selling  intox- 
icating liqnoiB  ontside  of  the  saloon  limits  and 
taken  into  custody  by  the  oonstable,  whereupon 
he  made  application  to  the  Court  of  Criminal 
Appeals  for  a  writ  of  habeas  corpus,  claiming 
the  ordinance  was  invalid,  n*  writ  was  re- 
fused. The  court  held  the  provision  in  the  dar- 
ter was  an  act  of  regulation,  and  not  affected 
by  the  provisions  of  the  state  Constitution  affect- 
ing local  option." 

See,  also,  Garonlzik  v.  State,  60  Tex.  Cr.  R. 
533,  100  S.  W.  374 ;  Bx  parte  B3ng,  62  Tex. 
Cr.  E.  386,  107  S.  W.  649;  Vis  parte  Levine, 
46  Tex.  Cr.  R.  364,  81  S.  W.  1206;  WUUams 
V.  State,  62  Tex.  Cr.  B.  871,  107  S.  W.  1121. 

The  Legislature,  after  the  adoption  in  1912 
of  tbe  provision  of  the  Constitution  herein- 
before recited,  at  its  session  in  1913  (Acts 
33d  Leg.  c  18)  passed  a  law  which  provides: 

"Selling  Outside  of  Fimed  Limits  in  Cities  and 
Toumt. — If  any  person  shall  sell  any  intoxicat- 
ing liquor  in  any  city  or  town,  after  sndi  dty 
or  town  shall  in  any  manner  have  fixed  the  lim- 
its in  said  city  or  town  in  which  intoxicating 
liquors  may  be  lawfully  sold,  outside  of  socfi 
limits,  he  shall  be  punished  by  confinement  in 
the  state  penitentiary  not  less  than  one  nor 
more  than  three  years.  In  prosecutions  under 
this  law,  where  it  is  proven  that  there  is  posted 
up  at  the  place  where  such  intoxicating  liquor 
is  sold,  United  States  internal  revenue  hquor  or 
malt  license,  to  anyone,  it  shall  be  prima  fade 
proof  thit  the  person  to  whom  such  license  is 
issued  is  engaged  in  and  Is  pursuing  the  busi- 
ness and  occupation  of  selling  intoxicating  Uq- 
nors  within  the  meaning  of  this  law" 

— ^tbus  providing  a  penalty  for  tbe  sale  of 
liquor  in  any  quantity  within  limits  of  a  dty 
or  town  where  the  dty  has  in  any  manner 
fixed  the  limits  in  which  such  sales  should 
not  be  made.  The  dty  followed  the  mode 
and  method  prescribed  by  law  in  fixing  such 
limits,  and  It  la  made  to  appear  that  tbe 
limits  in  which  sales  can  be  made  are  coex- 
tensive with  the  fire  limits  of  said  dty,  show- 
ing that  the  sale  of  liquor  is  restricted  to  tbe 
business  portions  of  the  dty  and  only  pro- 
hibited In  other  portions  of  tbe  dty.  Such 
regulations  are  reasonable  and  wise.  In  oiir 
opinion. 

While  not  taking  upl  and  diacnsslng  In 
every  detail  tbe  contention  of  ai^ieUant,  the 
abov«  opinion  disposes  of  every  contention 
made.  The  charter  provision  Is  not  void ;  Is 
not  Inconidatemt  with  any  provision  of  the 
state  or  federal  Constitutions,  nor  any  provi- 
sion of  the  general  laws  of  this  state.  It  was 
enacted  in  accordance  with  the  power  con- 
ferred on  the  dty  by  the  Constitution  of  this 
state  by  section  6  of  article  11 ;  and,  as  the 
Legislature  has  seen  proper  to  place  no  limi- 
tations on  the  power  of  the  dty  to  amend  its 
charter,  this  court  can  place  none.  The  char- 
ter is  admitted  to  have  been  legally  adopted, 
and  by  fixing  the  limits  in  which  Ucense  may 
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be  Issued  to  s^  intoxicating  lianors  within 
BQCli  city  it  has  acted  within  the  power  con- 
ferred on  It  by  law.  The  sales  being  admit- 
ted by  appellant  to  have  been  outside  of  the 
limits  80  fixed  and  within  the  prescribed 
territory,  the  Judgment  should  be  afflnned. 
The  Judgment  Is  affirmed. 

DAVIDSON,  J.  I  do  not  now  express  any 
<9lnion,  but  will  as  soon  as  I  can  satisfactori- 
ly do  ao  look  Into  the  questions  and  may  than 
write. 


BELL  ▼.   STATES.     (No.   4306.) 

(Court  ot  Criminal  Appeals  of  Texas.    Dec.  6, 

191&    Rehearing  Denied  Jan.  10,  1917.) 

LiAScxNT  ^;=>66— SmnonENOT  or  Evidence. 

Bridence  consiBting  of  testimony  of  the  vic- 
tim, who  was  drunk,  and  with  whom  defendant 
had  been,  and  of  one  who  saw  him  putting  his 
hands  in  the  victim's  pockets,  held  sufficient  to 
■Qstain  a  oonviction  of  larceny  from  the  person. 
[Bd.  Note.— For  other  cases,  see  iJarceny, 
Cent.  Dig.  fi  1S2,  1«4.  166,  167-108;  Dec.  Dig. 
«=>65.] 

Appeal  from  Criminal  District  Court,  Trar- 
is  County;    O.  W.  Robinson,  Special  Judge. 

Iforlon  Bell  was  convicted,  and  appeals. 
Affirmed. 

T.  B.  Monroe,  of  Austin,  for  apiwllant. 
C.  G.  McDonald,  Asst  Atty.  Qen.,  for  the 
State. 

DAVIDSON,  Judge.  Appellant  was  con- 
victed of  theft  from  the  person,  his  punish- 
ment being  assessed  at  two  years'  confine- 
ment In  the  penitentiary. 

The  evidence  is  not  of  a  cogent  nature,  be- 
ing a  case  of  circumstantial  evidence;  yet 
we  are  not  prepared  to  say  the  Jury,  under 
the  circumstances,  was  unauthorized  to  ren- 
der their  verdict  The  liijured  party  was  in 
a  state  of  intoxication,  and  was  not  very 
clear  in  his  testimony  as  to'  a  part  of  the 
transaction,  and  during  the  latter  part  ot 
tlie  day  seems  to  have  be^n  in  such  condition 
tbat  he  did  not  recollect  things  that  actnally 
occnxred,  but  he  did  recollect  that  appellant 
was  with  him  and  moving  about  town  and 
drinking  with  him,  and  lie  recollected  the 
appellant  knocking  him  over  or  pushing  him 
over,  but  he  did  not  seem  to  be  clear  as  to 
whether  appellant  got  his  watch  and  money 
or  not.  There  was  a  woman  about  60  years 
of  age  who  saw  this  transaction  from  a  near- 
by residence,  and  recognized  the  defendant 
as  tbe  man  who  either  knoclsed  or  pushed 
down  the  alleged  injured  party,  and  saw  him 
put  bis  left  hand  in  the  left-hand  vest  pocket 
and  his  right  hand  in  tbe  rl|^-hand  vest 
pocket  of  ttie  injured  party.  She  saw  htm 
take  something  from  the  pocket,  but  did  not 
recognize  what  it  was.  Tbe  watch  taken  was 
in  tb*  left-band  pocket  and  tbe  money  was  in 
tbe  rigbirband  pocket  The  watch  and.  money 
were  botb  gone  when  tbe.injoied  party  was 


arrested  and  carried  to  the  calaboose  for  be- 
ing intoxicated.  Later  on  appellant  left  tbe 
injured  party,  and  was  arrested  about  an 
hour  later  in  a  different  part  of  the  city. 
He,  too,  was  sharply  Intoxicated.  This  is 
the  substance -of  the  state's  case.  Appellant 
was  never  seen  with  the  watch,  but  the  offi- 
cer who  arrested  Iiim  said  be  bad  $4  or  $5 
in  silver,  but  the  books  at  the  police  station 
only  showed  be  bad  70  cents.  A  stranger 
pawned  the  watch  within  tbe  hour  at  Mr. 
Jackson's  Jewelry  establishment.  The  watch 
was  found  there,  and  Mr.  Jackson  testified  a 
stranger  brought  it  there,  tbat  be  bad  known 
appellant  for  a  year,  and  that  appellant  was 
not  the  man  who  pawned  the  watch,  appel- 
lant himself  denying  having  taken  the  prop- 
erty. This  is  practically  tbe  defendant's  case. 
We  are  of  opinion  tbat  the  testimony  of  the 
injured  par^,  in  connection  with  the  testi- 
mony of  the  lady  who  saw  tbe  transaction, 
was  sufficient  to  authorise  tbe  Jury  to  render 
their  verdict 
The  Judgment  is  affirmed. 

HARPER.  J„  absent 


MARTINEZ  V.  STATB.    (No.  4815.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  20, 
1816.) 

CSUONAL  LA.W  «3>1090(1)— APPSAIr-RKCOBD. 

Where  there  is  neither  a  statement  of  facts 
nor  bills  of  exceptions,  there  is  nothing  to  re- 
view. 

Note.— For   other   cases,   see    Criminal 


Law,  Cent.  Dig.  fi  2653,  280&-2807,  8204;  Dec. 


[Ed. 
»w,  C 
Dig.  «=>1090(I 

Appeal  from  District  Court,  Kleberg  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

Vicenta  Martinee  was  convicted  of  violat- 
ing the  law  prohibiting  the  sale  of  intoxlcat- 
lag  liquors  in.probibttion  territory,  and  be 
appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRBNDBRGAST,  P.  3.  This  is  an  appeal 
from  a  conviction  for  violating  the  law  pro- 
hibiting the  sale  of  intoxicating  liquor  in  pro- 
hibition terrltoiy,  a  felony.  But  there  Is 
neither  a  statement  of  facts  nor  bills  of  ex- 
ceptions, add  hence  nothing  to  review. 

Tbe  Judgment  is  affirmed. 


OARR  ▼.  STATE. 
(Court  of  Criminal  Ai 


16.) 


(No.  4828.) 
of  Texas.    Dec.  27, 


1.  HoMiciDB   <s=>186(l)—lNOioiMBin>— Means 

OB  Instbument. 
In  an  indictment  for  murder  by  "cnttine  him 
with  a  sharp  instrument,"  the  grand  Jnry  should 
have  charged  the  character  of  the  instrument 
used  if  they  could  obtain  the  information. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  215-217,  219,  221;  Dec.  Dig.  «=» 
186(1).] 
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2.  HoifioiDX  <S=!»286(1)— Tbiai,— iNaTBDCTioNB 
—Intent. 

Upon  trial  for  murder,  where  there  wa« 
nothine  to  indicate  that  the  weapon  used  was 
a  deadly  one,  and  the  fatality  of  uie  wound  can 
be  accounted  for  without  imputing  to  appellant 
the  purpose  to  kill,  it  could  not  be  leeal^  pre- 
sumed that  appellant  intended  to  kill,  and  it 
was  error  for  the  court  not  to  so  instruct  the 
jury,  and  not  to  include  in  its  charge  Pen,  Code 
1911,  arts.  1147,  1149,  to  that  effect. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig,  $  586 ;   Dec.  Dig.  ®=3286(1).] 

3.  CwMiNAi.  Law  <S=>3e8(8)— Evidence— Ad- 
MiBsiBttiTT— Attendant  Circumstances- 
Res  Oestjb. 

Evidence  that  immediately  after  deceased 
was  cut  his  brother  entered  the  bouse  and  as- 
saulted other  occupants  and  "was  drunk  and 
seemed  very  mad"  was  a  part  of  the  res  gestie, 
showing  the  situation,  and  should  have  been  ad- 
mitted. 

[Bd,  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S§  819.  821;  Dec,  Dig.  <8=> 
368(8).] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;   A.  E.  Davis,  Judge. 

George  Carr  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

J.  W.  Mlnton,  of  Hemphill,  and  Beeman 
Strong,  of  Nacogdoches,  for  appellant  C.  C. 
McDonald,  Asst  Atty,  Gen.,  for  the  State, 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder,  his  punishment  being  asses.sed  at 
five  years'  confinement  in  the  penitentiary. 

So  fan  as  the  application  of  the  law  to 
the  questions  presented  for  revision  Is  con- 
cerned, the  facts  may  be  briefly  stated:  The 
killing  of  deceased  occurred  at  the  house 
of  Capps,  a  brother-in-law  of  appellant 
Api)ellant  was  visiting  Capps  and  family, 
Capps'  wife  being  the  sister  of  appellant. 
There  was  a  social  function  in  vogue.  De- 
ceased, Royal  Jordan,  and  his  brother,  Elbert, 
were  present ;  both  of  them,  were  more  or 
less  drinking;  Elbert  considerably  intoxi- 
cated. In  the  room  where  the  guests  were 
assembled  Elbert  Jordan  became  boisterous, 
Capps  Insisted  upon  better  behavior  on  his 
part,  to  which  Eilbert  Jordan  did  not  accede, 
Capps  finally  told  him  he  must  desist  or  get 
out.  Some  of  the  gentlemen  present  took  El- 
bert Jordan  from  the  house  out  into  the 
yard.  Deceased  came  in  from  the  yard 
onto  the  gallery  when  this  occurred.  Elbert 
Jordan  also  returned  to  the  gallery  about  the 
time  of  the  trouble.  Deceased  was  standing 
on  the  gallery,  where  other  people  were  also, 
some  of  the  testimony  showing  others  were 
close  to  the  deceased,  while  some  of!  the 
testimony  tended  rather  to  Isolate  hlra  a  few 
feet.  The  witnesses  also  differ  as  to  whether 
deceased  did  or  said  anything.  There  is  tes- 
timony showing  that  he  did  not,  while  there 
is  evidence  also  to  the  effect  that  he  threaten- 
ed to  take  the  lives  of  one  or  more  of  them. 
The  state's  evidence  Is  to  the  effect  that  ap- 
pellant started  from  the  door  across  the  gal- 
lery, passing  near  Elbert  Jordan,  and  two  of 


the  witnesses  testified  they  saw  hfan  strike 
with  his  right  hand  or  arm ;  at  least  saw  his 
right  arm  go  out  in  the  direction  of  deceased, 
and  that  he  was  within  arm's  reach.  None 
of  them  saw  him  with  any  instrument  <tf 
any  sort  in  his  hand.  The  evidence  shows 
without  question  that  deceased  was  struck 
by  a  sharp  instrument  of  some  character' in 
the  right  groin,  the  wound  being  from  two  to 
three  inches  long  and  at  its  greatest  depth 
about  one  inch.  The  Instrument  seems  to 
have  severed  or  punctured  an  artery  from 
which  deceased  died  fitmi  bleeding. 

[1]  The  language  In  the  Indictment  is  this: 

"By  then  and  there  cutting  him  with  a  sharp 
instrument  a  better  description  of  which  the 
grand  jury  is  unable  to  give,  and  the  name  of 
sharp  instrument  is  unknown  to  the  jurors." 

The  only  description  of  the  instrument  on 
the  trial  was  that  the  wound  was  inflicted, 
or  could  have  been  Inflicted,  by  a  Sharp  in- 
strument There  was  no  attempt,  so  far  as 
the  record  shows,  to  show  that  the  grand 
jury  used  any  diligence  to  ascertain  the  na- 
ture or  kind  of  instrument,  or  that  by  reason 
of  diligence  they  could  or  could  not  have  as- 
certained the  charact»  or  kind  of  instrument 
used.  This  Is  made  a  question  for  revision. 
Under  the  authorities  we  are  of  opinion  that 
the  grand  jury  should  have  charged  the  char- 
acter of  instrument  used  if  they  could 
have  obtained  the  information.  This  being 
a  charge  of  murder,  the  character  of  the 
Instrument  is  osually  necessary  to  be  charg- 
ed, and  especially  so  if  the  kind  and  charac- 
ter used  could  be  obtained.  Upon  another 
trial  this  question  should  be  met  by  proper 
evidence,  and  if  the  character  of  the  Instni- 
ment  can  be  ascertained  by  the  grand  jury, 
another  Indictment  should  be  obtained  set- 
ting forth  and  describing  it 

[2]  Two  or  three-  questions  are  presented 
with  reference  to  charges  given  and  refused, 
and  omissions  In  the  diarge.  It  Is  contended 
that  articles  1147  and  1149  of  the  Revised 
Penal  Code  of  1911  should  have  been  given 
In  charge  to  the  Jury ;  and  in  this  connec- 
tion that  the  Jury  should  also  have  been  In- 
structed with  reference  to  the  presumption 
arising  from  the  use  of  a  weapon.  Under  the 
facts  of  this  case  the  court  erred  in  (Knitting 
charges  on  these  matters,  and  also  In  re- 
fusing the  special  requested  Instructions, 

There  Is  nothing  to  Indicate  In  this  record 
that  the  instrummt  was  a  deadly  one,  and 
in  fact  there  is  no  testimony  as  to  what  kind 
of  instnuuent  was  used,  except  it  was  a 
sharp  one.  If  the  weapon  used  was  not  a 
deadly  one,  It  would  not  be  presumed  that 
appellant  Intended  to  kill,  unless  as  under 
the  circumstances  stated  In  those  two  articles. 
The  wound  does  not  Indicate  it  From  all 
the  testimony,  if  appellant  is  the  party  who 
inflicted  the  wound,  it  was  done  by  throwing 
out  his  arm  and  striking  as  he  passed  de- 
ceased.    He  did  not  stop,  but  went  off  the 
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gallery-  It  was  the  only  wound  on  tbe  body, 
and  if  appellant  strnck  It,  he  did  It  as  stated. 
That  the  wound  proved  to  be  fatal  can  be  ac- 
counted for  In  various  ways  without  Imput- 
ing to  appellant  the  purpose  and  Intent  to 
kill.  If  appellant  is  the  party  who  inflicted 
the  wound,  It  seems  to  have  been  a  casual 
wound.  Inflicted  Just  In  passing  deceased, 
and  the  fact  it  happened  to  strike  the  artery 
was  more  accidental  than  intentional.  It  Is 
a  "Well-known  rule  that  wherever  facts  are 
shown  In  submitting  the  theories  of  the  de- 
fendant, a  favorable  view  must  be  taken  by 
the  court  in  his  charges;  that  is,  the  facts 
must  be  submitted  under  the  diarge  so  as 
to  present  favorably  for  the  defendant  his 
side  of  the  case,  or  any  weakness  in  the 
testimony  that  might  result  by  the  verdict 
of  the  jury  in  his  favor.  These  questions 
have  been  so  often  decided  as  weU  as  fixed 
by  the  statute  it  would  seem  hardly  neces- 
sary to  further  discuss  them.  Articles  1147 
and  1149,  Penal  <3ode,  1911 ;  Huddleston  v. 
State,  70  Ter.  Cr.  R.  260,  156  S.  W.  1168; 
Reeves  v.  State,  74  Tex.  Cr.  R.  603, 168  S.  W. 
880;  Dawson  v.  State,  70  Tex.  Cr.  R.  8,  155 
S.  W.  286 ;  Wilson  v.  State,  49  Tex.  Cr.  R.  50, 
90  S.  W.  812;  Cralger  v.  State,  48  Tex  Cr.  R. 
500,  88  S.  W.  208;  Hlghtower  v.  State,  66 
Tex.  Or.  R.  248,  119  S.  W.  691,  133  Am.  St 
Rep.  966;  Vinson  v.  State,  65  Tex.  Or.  R. 
490.  117  S.  W.  846;  Crow  v.  State,  65  Tex. 
Or.  R.  200,  116  S.  W.  62,  21  L.  R.  A.  (N.  S.) 
497 :  Lee  v.  State,  44  Tex.  Or.  R.  460,  72  S.  W. 
195  :  Martinez  v.  State,  35  Tex.  Cr.  R.  386,  33 
S.  "W.  970;  Washington  v.  State,  63  Tex.  Cr. 
R.  480,  110  S.  W.  751,  126  Am.  St.  Rep.  800; 
Danforth  v.  State,  44  Tex.  Cr.  R.  105,  69  S.  W. 
159 ;  Shaw  v.  State,  84  Tex.  Cr.  R.  438,  81 
S.  W.  361;  Honey weU  v.  State,  40  Tex.  Cr. 
R.  199,  49  S.  W.  586;  Fitch  v.  State.  37  Tex. 
Cr.  R.  600,  86  &  W.  684;  Swink  v.  State,  32 
Ter.  Cr.  R.  680,  24  S.  W.  898;  Branch's 
Oitmlnal  Law,  §  484.  We  hare  discussed 
these  charges  and  matters  In  a  general  way, 
without  going  into  a  specific  enumeration 
of  the  different  charges  and  questians. 

[3]  A  Mil  of  exceptions  recites  that  while 
Mrs.  Capps  was  testifying  the  defendant  of- 
fered to  proTe  by  her — 

"that  Just  as  Ro^al  Jordan,  deceased,  was  cot, 
Blbert  Jordan,  bis  brother,  immediately  entered 
the  house,  being  the  borne  of  the  sister  of  de- 
fendant and  assaulted,  or  undertook  to  assault, 
some  of  the  occupants  of  said  houae,  and  that 
said  Egbert  Jordan  was  drunk  and  seemed  to  be 
▼ery  mad,"  etc. 

This  was  at  the  time  of  the  trouble.  The 
parties  had  barely  separated  at  the  time  he 
entered  the  room.  The  deceased  had  Just 
been  wounded.  This  was  a  part  and  parcel 
of  the  transaction,  and  was  recognized  by 
the  court  In  bis  diarge  to  the  Jury  on  the  law 
of  self-defense.  He  submitted  the  defensive 
theory  that  appellant  had  the  right  to  defend 
against  both  R<qral  Jordan  and  Elbert  Jor- 
dan.   The  time  Intervening  was  so  short  that 


It  could  hardly  be  described  in  time.  It 
was  a  part  of  the  res  gestse,  and  showed  the 
condition  of  the  situation  and  what  occurred 
at  once.  Upon  another  trial  this  testimony 
should  be  admitted.  See  Branch's  Crlm. 
Law,  f  339. 

There  are  some  other  questions  tn  the  case, 
but  they  seem  to  be  a  part  of  those  already 
decided. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


DBISHBR  V.  STATE.    (No.  430a) 

(Court  of  Criminal  Appeals  of  Texas,    Dec.  IS, 
191&    Rehearing  Denied  Jan.  10, 1917.) 

1.  Cbiminal  Law  <3=>351(10)  —  Evidence  — 
SrrBSBQTTENT  Acts  of  Defendant— Thbeats 

AOAINBT  WrrNBSSES. 

A  threat  by  accused  to  whip  two  men  whom 
he  knew  were  important  witnesses  against  him 
was  admissible  as  a  circumstance  tending  to 
show  that  he  was  trying  to  prevent  them  from 
testifying. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  784;    Dec.  Dig.  <8=»351(101.] 

2.  Witnesses  4=9372(2)— Cbobb-EJxakination 
— Intebest. 

A  witness  for  accused  can  properly  be  cross- 
examined  to  show  that  he  was  a  good  friend  of 
accused,  liked  him,  and  was  doing  what  he  could 
to  help  him,  and  tliat  he  was  a  surety  on  sev- 
eral of  defendant's  bonds,  and  had  signed  de- 
fendant's note  to  raise  money  to  hire  attorneys, 
to  show  the  interest  of  the  witness. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  833,  884;  Dee.  Dig.  «s>372(2).] 

3.  WiTKESSEB  *=»350--OBO88-EXAlnNATI0N— 
iNDIOnODHT. 

The  state  can  properly  ask  a  witness  for  tlw 
defense  whether  he  had  ever  been  indicted,  es- 
pedally  where  he  answered  that  he  had  a  good 
record,  had  not  had  any  trouble,  and  did  not 
think  the  question  a  fair  one. 

[Ed.  Note.— For  oilier  eases,  see  Witneases, 
Cent.  Dig.  {{  1140-11^;   Dee.  Dig.  «=»360.] 

4.  CBiiaNAi.  Law  «s»1180(2>— Habmless  Ei»- 
BOB— Adiobsior  of  Evisbnob— Fact  Otheb- 
wiss  Ebtablisrkd. 

In  a  prosecution  for  rape  of  a  girl  under  15, 
where  the  undisputed  evidence  of  prosecutrix 
and  her  father  and  mother  was  that  she  was 
only  13,  error,  if  any,  in  admitting  an  entry 
from  the  family  Bible  in  evidence,  was  harmless. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  3138;  Dec.  Dig.  <8=)lie9(2),] 

5.  Cbiminai.  Law  4=31091(4)— Biix  of  Excep- 

TI0K8  —  ADUISSION    OF  EVIDENCE  —  SUFFI- 
CIENCT. 

A  bin  of  exceptions  to  the  admission  of  an 
entry  in  a  family  Bible  in  evidence  which  does 
not  disclose  the  date  of  the  birth  or  the  age  of 
prosecutrix  as  shown  by  the  Bible  entry  is  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  2816,  2831,  2832,  2081-2933; 
Dec.  Dig.  «=»1091(4).] 

6.  Crimtnai.  Law  ©=»851(10)  —  Evidence  — 
Subsequent  Acts  of  Accused— Attempt  to 
Influence  Pbosbcutbix. 

In  a  prosecution  for  assault  on  a  girl  under 
16,  where  prosecutrix  at  first  denied  the  act,  and 
it  appeared  that  accused  was  continuously  at- 
tempting to  induce  prosecutrix  and  her  parents 
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to  testify  in  iia  behalf,  and  not  against  him,  evi- 
dence that  a  witness  for  the  state  heard  accused 
request  prosecutrix's  sister  to  talk  to  prosecutrix 
was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  784;    Dec.  Dig.  «=»351(10).] 

7.  Cbiminal  Law  ®=>726— Aboument  of  Dis- 
trict Attobnky  —  Response  to  Defend- 
ant's Aboctment. 

Argument  of  district  attorney  in  response  to 
and  -brought  out  by  the  argument  of  the  attor- 
ney for  the  accused  cannot  be  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1681;  Dec.  Dig.  «=s>72e.] 

8.  Cbiminal   Law   <8=>1037(2)— AffbaI/— Pbk- 

SENTINO   QmCBTIONS   BbLOW  —   MlBCONDUOT 

OF  Pbosecxttob. 
The  misconduct  of  the  prosecuting  attorney 
in  his  argument  does  not  require  a  reversal, 
where  accused  did  not  request  the  court  to 
charge  the  jury  not  to  consider  it  thongh  he  did 
object  to  it 

[E'd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §(  1681,  2646;  Dec.  Dig.  «=> 
1037(2).] 

Appeal  from  District  Conrt,  Bratb  County; 
W.  J.  Oxford,  Judge. 

John  Delsber  was  convicted  of  rape  of  a 
girl  under  15  years  of  age,  and  he  appeals. 
Affirmed. 

Chandler  &  Chandler  and  Pat  L.  Pittman, 
all  of  StepbeuTlUe,  for  appellant  0.  C.  Mo- 
Donald,  Asst  Att7.  Oen.,  for  the  State. 


PBBNDERGAST,  P.  J.  Appellant  was 
convicted  of  the  offense  of  rape  upon  a  girl 
less  than  13  years  and  1  month  of  age,  and 
tais  punishment  assessed  at  the  lowest  pre- 
scribed by  law.  The  evidence  was  amply  suf- 
ficient to  sustain  the  conviction.  Appellant 
in  no  way  by  bis  assignments  or  brief  con- 
tends otherwise. 

[1]  WIU  Strong  and  Jim  Head  were  im- 
portant state's  witnesses  against  appellant, 
and  be  knew  it  The  state  bai}  the  right, 
therefore,  to  prove  by  Mr.  Bennett,  the  father 
of  the  assaulted  girl,  that  appellant  in  dis- 
cussing with  him  said  witnesses  in  connection 
with  his  case,  or  their  testimony  in  his  case, 
said  that  he  was  going  to  wbip  them.  The 
effect  of  his  threat  would  at  least  tend  to 
show  that  he  was  trying  to  prevent  them  tes- 
tifying against  him,  and  thereby  suppress 
their  testimony  or  prevent  them  testifying 
the  truth  against  blm.  This  would  be  a  cir- 
cumstance against  him.  The  court  therefore 
did  not  err  tu  admitting  said  testimony  wliich 
is  complained  of  by  two  of  appellant's  Mils. 

[2]  The  interest,  animus,  bias,  or  prejudice 
of  any  witness,  whether  for  the  state  or  the 
defendant,  can  always  be  shown.  Tbe  court 
did  not  err  In  requiring  Mr.  Poe,  a  material 
witness  in  his  t>ebalf,  to  testify  on  cross-ex- 
amination that  be  was  a  good  friend  of  the 
defendant,  liked  him,  and  was  doing  what 
he  could  to  help  him,  that  be  was  a  surety 
on  his  several  bonds  in  this  matter,  and  that 
be  bad  also  signed  appellant's  note  to  raise 


mcmey  to  hire  his  lawyers  to  defend  him 
in  this  cause.  Magruder  v.  State,  36  Tex. 
Cr.  B.  218,  38  S.  W.  238;  1  Branch's  Ann.  P. 
C.  pp.  OS,  94. 

[S]  It  was  not.  error  to  permit  the  state  to 
ask  the  witness  Hubbard  on  cross-examina- 
tion if  he  tiad  ever  been  indicted  (see  6 
MicMe's  Crim.  Digest,  p.  705,  ,for  cases),  es- 
pecially in  view  of  his  answer  as  follows: 
"I  think  I  have  a  good  record,  I  have  been 
here  seven  years,  and  I  have  not  had  a  bit 
of  trouble.  I  dont  think  that  a  fair  ques- 
tion." Harding  v.  State,  48  Tex.  Cr.  R.  601, 
96  S.  W.  628;  Bart  v.  State,  57  Tex.  Cr.  R. 
24,  121  S.  W.  608;  Warthan  v.  State,  41 
Tex.  Cr.  R.  387,  66  S.  W.  56;  Baker  v.  State, 
46  Tex.  Cr.  B.  896,  77  S,  W.  (818;  Wofford  v. 
State,  60  Tex.  Cr.  B.  625,  132  S.  W.  829.  It 
is  needless  to  dte  tbe  many  other  cases  to 
the  same  effect 

As  explained  by  the  conrt,  appdlanf  s  bill 
No.  6,  as  to  his  croBs-exa  mlnatlim  of  Mrs. 
Bennett,  the  assaulted  girl's  mother,  shows 
no  error. 

(4]  Mrs.  Bennett,  tbe  mother,  Myrtle  Ben- 
nett, her  daughter,  the  assaulted  girl,  and 
Mr.  Bennett,  her  father,  all  swore  that  she 
was  just-past  IS  years  of  age  less  than  a 
month  before  tbe  alleged  assault  was  commit- 
ted. There  was  no  testimony  at  all  showing 
or  tending  to  show  that  she  was  15  years  of 
age  or  older.  In  other  words,  there  was  no 
dispute  of  tbe  fact  that  tbe  assaulted  girl 
was  Just  post  IS  years  of  age.  Hence,  even 
if  the  torn  leaf  from  the  Bennetts'  Bible, 
whether  the  original  entry  or  a  copy  of  it 
was  erroneously  admitted  in  evidence  over 
appellant's  objacttoo.  It  was  immaterial,  and 
its  admission,  even  thou^  erroneous,  pre- 
sents no  reversible  error.  Haywood  v.  State, 
61  Tex.  Or.  R.  82,  184  S.  W.  218;  Lott  v. 
State,  66  Tex.  Cr.  R.  152,  146  S.  W.  644; 
Boyd  V.  SUte,  72  Tex.  Or.  B.  621,  163  8.  W. 
67;  Henkel  v.  State,  27  Tex.  App.  610,  U  & 
W.  671;  Holliday  v.  State,  86  Tex.  Or.  B. 
188,  82  S.  W.  588;  Nelson  v.  State,  36  Tez. 
Cr.  B.  206,  82  S.  W.  900 ;  Tracy  v.  State,  44 
Tex.  8;  Height  v.  State,  68  Tex.  Cr.  B.  278, 
160  S.  W.  908;  Veal  v.  State,  8  Tex.  App.  477 ; 
Oaston  V.  State,  11  Tex.  App.  148. 

({]  Besides  this,  tiie  bUi  attempting  to 
present  the  matter  Is  wholly  defective,  in 
tiiat  it  does  not  disclose  tbe  date  of  the  birth 
of  said  Myrtle  nor  her  age  in  said  purported 
Bible  entry.  And  we  cannot  tell  therefrom 
what  the  date  of  her  birth  nor  age  was. 

[I]  Myrtle  Bennett  said  assaulted  girl, 
among 'Other  things,  testified  positively  to  tlie 
act  of  intercourse  appellant  had  with  her  as 
allegred  in  the  indictment  On  bis  cros»«x- 
amlnation  of  ber  she  admitted  that  at  first, 
just  after  the  act,  and  on  more  than  one  oc- 
casion, she  had  denied  that  he  had  had  said 
act  with  her.  The  state's  witness  Heod  tes- 
tified that  after  appellant  had  an  examining 
trial  and  was  bound  over  he  saw  him  with 
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Leah  B«mett,  Myrtle's  slater,  at  the  depot 
In  Alexander,  and  that  appellant  said  to 
her  that  he  wanted  her  to  talk  to  Myrtle, 
and  she  rolled:  "We  are  talking  to  her  all 
the  time."  The  court  therefore  did  not  err 
in  permitting  Myrtle  to  testify  that  her  sis- 
ter Leah  talked  with  her  and  tried  to  get 
ber  not  to  tell  anything  on  appellant.  It  Is 
clear  from  the  record  that  appellant  was  do- 
ing all  he  could  practically  continuously  from 
the  time  It  first  became  known  that  he  was 
charged  with  said  assault  to  Induce  all  of  the 
Bennetts,  Myrtle  and  ber  father  and  mother, 
to  testify  In  hia  behalf,  and  not  against  him. 
Under  tiie  circumstances  said  testimony  of 
Myrtle  complained  of  by  him  was  properly 
admitted. 

[7]  Appellant  has  three  bills  complaining 
of  the  argument  of  the  prosecuting  attorneys. 
In  one  It  is  clearly  shown  that  the  argument 
of  the  district  attorney  was  In  response  to, 
and  brought  about  by,  his  attorney's  argu- 
ment. The  other  two  instances  complained 
of  present  no  error.  The  district  attorney 
had  the  right  to  make  the  argument  com- 
plained of.  Edwards  T.  State,  75  Tex.  Cr.  R. 
647,  172  S.  W.  230,  231,  and  the  many  au- 
thorities there  dted;  Harding  v.  State,  49 
Tex.  Or.  R.  604,  96  8.  W.  528;  Mooney  v. 
State,  176  S.  W.  57,  and  cases  there  dted 
and  rules  established ;  Bass  t.  State,  16  Tex. 
App.  69;  Plerson  v.  State,  18  Tex.  App.  524; 
Tweedle  v.  State,  29  Tex.  App.  686,  16  S.  W. 
544;  House  r.  State,  19  Tex.  App.  227;  and 
a  great  many  other  cases. 

[1]  While  appellant's  bills  show  he  object- 
ed to  said  arguments,  he  in  no  way  requested 
the  court  to  charge  the  Jury  not  to  consider 
them,  even  if  they  had  been  Improper.  Moon- 
ey y.  State,  176  S.  W.  58,  and  cases  there  cit- 
ed. In  no  event  do  appellant's  bills  as  to  the 
said  argument  present  any  reversible  error. 
Appellant  has  three  several  bills  claiming 
that  the  court  committed  an  error  in  not  sus- 
taining his  challenge  to  three  Jurors  respec- 
tively. Each  bill,  however,  as  qualified  by 
the  court,  shows  that  each  of  said  Jurors  was 
a  qualified  and  competent  Juror.  Neither 
of  appellant's  bills  shows  that  he  had  ex- 
hausted his  challenges,  and  they  all  show 
that  neither  of  these  Jurors  sat  upon  the 
jury.  Neither  of  his  bills  shows  that  any 
incompetent  or  improper  Juror  was  forced 
upon  blm.  He  merely  complains  generally 
that  be  took  Jurors  to  whom  he  would  have 
objected  If  the  court  had  sustained  his  ob- 
jections. It  is  so  well  established  that  nei- 
ther of  appellant's  bills  presents  any  "brror 
tbat  It  Is  needless  to  cite '  the  authorities. 
They  are  numerous  and  uniform  to  tbe  ef- 
fect that  no  error  Is  presented  by  either  of 
said  bills. 
Tbe  Judgment  Ja  affirmed. 

HARFBR,  3.,  absent 


OARTStR  V.  STATB.    (Na  4808.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 
1916.    Rehearing  Denied  Jan.  10,  1917.) 

Cbiminai,  Law   «=»1092(7),   1099(6)— Appeal 
AND  Sbbob— Statemxnt— Buxs  OF  Excep- 
tion. 
Where  the  trial  court  inadvertently  or  erro- 
neously allowed  accused  90  days  after  adjourn- 
ment to  file  a  statement  of  fact  and  bills  of  ex- 
ception, the  order  for  any  additional  time  after 
90  days  from  sentence  waa  void,  and  a  state- 
ment and  bills  of  exception,  filed  112  days  from 
sentence,  will  not  be  considered. 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2Sr)0.  2852-2864,  2877;  Dec. 
Dig.  <S=»1092(7),  1099(6).] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judge. 

BUI  Carter  was  convicted  of  murder,  and 
appeals.    Affirmed. 

S.  W.  Bishop  and  J.  B.  McEntire,  both  of 
Oorman,  and  3.  B.  Stubblefield,  of  Eastland, 
for  appellant.  C.  C.  McDonald,  Asst.  Atty. 
Qen.,  for  the  State. 

PBENDBRGAST,  P.  J.  Appellant  was  con- 
victed of  murder,  and  his  punishment  assess- 
ed at  ten  years  In  the  penitentiary. 

This  is  the  third  appeal  in  this  cause ;  the 
others  are  r^Hwted  In  76  Tex.  Cr.  B.  110, 
170  S.  W.  739,  and  188  S.  W.  881,  respec- 
tively. 

The  ooort  in  which  he  was  convicted,  by 
law,  oould  continue  more  than  eight  weeks, 
and  as  a  fact,  the  term  at  which  he  was  con- 
victed, did  continue  longer  than  eight  weeks. 
It  convened  April  17th  and  adjourned  July 
8,  1916.  He  was  convicted  and  Judgment 
rendered  May  11,  1916.  His  motion  for  a 
new  trial  was  overruled  on  June  6th,  at 
which  time  he  was  duly  sentenced,  and  gave 
notice  of  appeal  to  this  court,  all  of  which 
was  then  and  there  duly  entered  In  the  min- 
utes of  tbe  court  At  this  time,  the  court. 
Inadvertently  or  erroneously  allowed  appel- 
lant 90  days  after  adjournment  to  prepare 
and  file  a  statement  of  facts  and  bills  of  ex- 
ceptions, when  under  the  statute  and  all  the 
decisions  of  this  court  thereunder  plainly 
and  without  doubt  he  could  allow  only  90 
days  from  the  date  of  sentence.  His  ord^, 
therefore,  for  any  additional  time  after  90 
days  from  sentence  was  without  power,  In- 
effectual, and  void.  The  dedslons  of  this 
court  so  holding  are  so  numerous,  certain, 
and  uniform  it  Is  unnecessary,  and  a  useless 
tasl:,  to  collate  and  cite  them.  On  this  point 
there  has  been  "no  variableness,  neither 
shadow  of  turning,"  by  this  court  or  its  de- 
cisions. 

The  statement  of  facts  and  all  bills  of  ex- 
ceptions were  filed  September  26,  1916,  which 
was  112  days  after  sentence,  and  21  days  too 
late.  Therefore,  the  Assistant  Attorney 
General's  motion  to  strike  them  out  and  not 
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consider  tbem  must  be,  and  Is,  sustained, 
and  they  cannot  be  considered.  There  Is 
nothing  we  can  review  without  them.   . 

The  judgment  must  therefore  be  afflimed; 
and  it  is  BO  ordered. 

HARPEB,  J.,  absent. 


BELL  et  aL  t.  STATE.     (No.  4319.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
27,  1916.) 

1.  Cbiminai,  Law   «=»747  —  Witnesses  — 
Cbedibiutt-^xtestions  fob  Jubt. 

Under  conflicting  evidence,  credibility  Ot  the 
witnesses  is  a  qtlestion  for  the  jury. 

[Ed.  Note.— For  other  cases,  s^  Criminal 
Law,  Cent.Di'g.  f{  1714, 1727;  Dec.Dig.  <8=»747.] 

2.  CamiNAt  Law  *=>792(2)— PbinciPals— In- 

BIBDCTIONS. 

Where  the  state's  evidence  tended  to  show 
that  one  defendant  held  the  deceased  while  the 
other  defendant  shot  him,  it  is  proper  to  charge 
the  law  of  principals  as  to  the  first  defendant. 
[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1818-1820;  Dec.  Dig.  «=» 
792(2).] 

3.  Cbiminal  Law  «=>1153(2)  —  Witrxbsxs  — 
Competency. 

Under  Vernon's  Ann.  Code  O.  Proc.  1916, 
art.  788,  providing  that  all  persons  are  compe- 
tent to  testify  in  criminal  actions  except  insane, 
and  children  who,  after  examination,  appear  not 
to  possess  sufficient  intellect  or  do  not  under- 
stand the  obligation  of  an  oath,  the  court  will 
jiot  revise  the  judge's  order  permitting  de- 
ceased's seven-year  <dd  son  to  testify  as  to  the 
facts  of  the  homicide  in  the  absence  of  showing 
that  the  discretion  of  the  court  was  abused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  8062;   Dec.  Dig.  <8=»1153(2).] 

4.  Cbiminai.  Law  <S=>700—Tbial— Statement 
OF  Case. 

Vernon's  Ann.  Code  Or.  Proc.  1916,  art 
717,  Bubdiv.  8,  requiring  the  prosecuting  attor- 
ney to  state  to  the  jury  the  nature  of  the  accu- 
sation and  the  facta  expected  to  be  proved,  is 
directory,  not  mandatory,  and  in  the  absence  of 
injury  because  of  omission  of  such  statement, 
there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  IS  1668,  1669;  Dec.  Dig.  «=» 
700.] 

B.  HOHIOIDE      4S>169(1)— EVIDENCB— Aduissi- 

Biurr. 
In  a  prosecution  for  murder  defended  on 
the  ground  of  self-defense,  it  was  proper  to  ex- 
clude testimony  that  deceased  on  the  morning  of 
the  homicide  passed  near  the  witness'  house,  did 
not  speak  to  her,  and  appeared  to  be  in  a  sol- 
emn mood. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  841;  Dec.  Dig.  «=»169(1).] 

6.  OBiiaNAL  Law  «=»1137(3)  —Appeal  —  In- 
TIXED  Ebbob. 

Accused  persons  cannot  complain  of  instrnc- 
tions  literally  following  the  special  charge  re- 
quested by  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3009;  Dec.  Dig.  «=>1137(3).] 

7.  Criminal  Law  cs=a822(l)— Instbuctioits— 

CONSTBUCTION. 

When  any  part  of  the  darge  is  attacked,  the 
whole  charge  must  be  looked  to,  and  if  no  inju- 


ry is  shown  on  the  penunl  of  the  whole  charge, 

there  is  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  gf  l990,  1994,  3158 ;  Dec.  Dig. 
€=>822(1).] 

&  Cbiminai,  Law  <8=s>1172(l)— iNSTKtrcnows— 

Pbejcdioe. 
Where  accused  objected  to  the  charge  on 
principals,  and  the  court  then  stated  that  he 
would  give  the  charge  requested  by  accused  and 
withdraw  his  own  charge,  but  through  error 
withdrew  only  a  part  thereof,  but  his  attention 
was  not  callni  to  it  until  the  motion  for  new 
trial,  accused  was  not  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i{  8128,  3154;  Dec.  Dig.  «=3 
1172(1).] 

9.  Cbihinal  Law  $=»1144(6)— Appeal- Pbk- 

st7mpti0ns. 
Where    the    record    showed   a    motion    for 
change  of  venue,  which  was  contested,  but  fail- 
ed to  show  what  testimony  was  heard,  the  legal 
presumption  is  that  the  court's  action  was  right 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2740,  2757,  2901,  3021 ;  Dec 
Dig.  «=»1144(6).] 

Appeal  from  District  Coart,  Houston  Coun- 
ty; John  S.  Prince,  Judge. 

John  F.  and  Jim  Bell  were  oooTlcted  of 
murder,  and  they  appeal.    Affirmed. 

C.  O.  McDonald,  Asst  Atty.  Gten.,  for  the 
State. 

PEENDERGAST,  P.  J.  Appellants  vrere 
convicted  of  murder,  and  their  punishment 
assessed  at  life  Imprisonment 

[1,  2]  J.  T.  Dawes  was  the  man  whom  they 
are  alleged  to  have  killed  by  shooting  with  a 
pistol  and  striking  him  with  a  stick  and  die. 
The  undisputed  testimony  by  many  witness- 
es shows  that  the  body  of  deceased  was  most 
brutally  and  horribly  shot  up,  and  beaten  up 
from  the  crown  of  his  bead  nearly  to  the  soles 
of  his  feet,  at  least  to  the  tops  of  his  shoes. 
The  state's  testimony,  which  was  ajmple,  and 
evidently  believed  by  the  Jury  and  lower 
court  by  an  eyewitness  and  through  corrob- 
orating testimony,  showed  that  appellant 
Joiin  F.  Bell  held  deceased  while  Jim  Bell 
shot  him  three  times  after  he  had  beaten 
bl)n  up.  The  testimony  of  defendants — both 
testified — raised  the  issue  of  self-defense. 
The  state's  testimony  disputed  this  and  was 
amply  sufficient  to  show  that  the  killing 
was  not  in  self-defense.  The  issue  was 
fully  presented  in  the  court's  charge,  to 
which  there  was  no  complaint  It  was  prop- 
er also  for  the  court  to  charge  tiie  law 
of  principals  as  to  John  F.  Bell,  which  be 
did.  There  was  some  testtmony  tending  to 
lm;>each  the  testimony  of  some  of  the  ma- 
terial witnesses  on  both  sides,  but  all  this 
was  a  matter  for  the  jury,  and  proper 
charges  were  given  on  the  subject.  It  Is  un- 
necessary to  detail  the  testimony.  All  issues 
raised  can  be  passed  upon  without  that 

[3]  One  of  the  state's  tufJn  witnesses  was 
the  son  of  deceased,  who  was  an  eyewitness 
to  the  beating  and  klUing.  He  was  some  two 
or  three  months  over  seven  years  of  age. 
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Ibe  appellant*  objected  to  his  teatuylng, 
claiming  that  be  was  incompetent  The  trial 
Judge,  after  an  examination  of  blm,  held  be 
was  competent,  stating  that  be  regarded  bim 
as  having  more  than  ordinary  Intelligence 
for  bis  age,  and  refers  to  bis  entire  testi- 
mony as  bearing  on  bis  competency.  Xhe 
conrt  lias  all  tbe  time  beld  onder  tbe  stat- 
ute (Vernon's  Ann.  Code  Cr.  Proc.  1916,  art 
7S8,  subdlv.  2)  tbat  tbe  competency  of  a  wit- 
ness of  tender  years  is  determinable  by  an 
examination  by  tbe  trial  Judge,  and  tbe  ac- 
tion of  tbe  trial  court  tb'ereon  will  not  be 
revised  on  appeal  In  tbe  absence  of  a  sbow- 
iog  that  Its  discretion  holding  tbe  witness 
competent  was  abused,  and  unless  abuse  of 
such  discretion  Is  apparent.  This  proposi- 
tion is  plainly  laid  down  and  a  great  many 
decisions  of  this  court  cited  by  both  Judge 
White  in  his  An.  C.  0.  P.  t  951  et  seq.,  and 
2  Branch's  An.  P.  C.  {  1771.  Under  the  au- 
thorities, we  think  it  is  clear  the  trial  Judge 
did  not  abuse  bis  discretion,  and  we  would 
not  be  authorized  to  so  bold,  and  we  hold 
that  the  witness  was  competent. 

[4]  It  has  all  tbe  time  been  beld  by  this 
court  that  subdivision  3,  art  717,  Vernon's 
Ann.  C!ode  Cr.  Proc.  1916,  to  tbe  effect  tbat 
the  prosecuting  attorney  shall  state  to  tbe 
Jury  tbe  nature  of  the  accusation  and  tbe 
facts  which  are  expected  to  be  proved  before 
Introducing  bis  testimony.  Is  directory  and 
not  mandatory,  and  tbat  no  error  is  shown 
wben  the  trial  court  does  not  require  tbe 
prosecuting  officer  to  make  such  statement 
unless  injury  because  thereof  is  shown.  In 
this  case  we  think  no  Injury  is  shown  be- 
cause tbe  prosecuting  officer  did  not  make 
such  statement  and  hence  no  error  Is  pre- 
sented in  tbe  court's  refusal  to  require  bim 
to  do  so.  Holsey  v.  State,  24  Tex.  Cr.  R. 
30,  5  S.  W.  523 ;  Bssary  y.  State,  53  Tex.  Or. 
R.  586,  111  S.  W.  927;  House  t.  State,  76 
Tex.  Cr.  R.   841,  171  S.  W.  206. 

[t]  The  court  committed  no  error  In  not 
permitting  Mrs.  Beard  to  testify  tbat  the  de- 
ceased. In  passing  her  bonse  the  morning  be- 
fore be  was  kUled,  passed  along  near  her 
bouse,  and  did  not  i^eak  to  her  or  raise  bla 
bead,  and  was  looking  down  toward  the 
ground,  and  appeared  to  be  in  rather  a  sol- 
emn mood.  This  testimony  bad  no  bearing 
wliaterer  upon  the  case,  and  had  no  connec- 
tion with  the  kUllng. 

[I,  7]  In  preliminarily  stating  tbe  case  to 
the  Jury,  tbe  conrt  in  one  sentence  told  tbe 
Jury: 

"In  tills  case  tbe  defendants  being  jointly  in- 
dicted, both  may  be  convicted  ot  mnrder,  or  one 
may  be  convicted  and  the  other  acquitted." 

Tbis  sentence  llteiidly  followed  a  special 
charge  wlildi  appellants  requested.  Besides, 
it  coold  bare  caoaed  no  Injnry  to  appellanta, 
or  eltbw  ef  them.  In  view  of  tbe  whole 
charge  of  tabe  ooort  which  of  conrse  must  be 
looked  to  when  any  given  sentence  or  para- 
graph la  attadced. 


[I]  Tlie  testimony  called  for  a  charge  on 
tbe  law  of  principals.  The  Judge,  in  prepar- 
ing bis  original  main  charge,  embodied  .a 
charge  on  that  subject  After  preparing  It 
be  gave  It  to  appellants'  attorneys  for  ex- 
amination, etc.,  under  the  statnte.  They 
thereupon  objected  to  his  whole  charge  on 
tbat  subject  and  in  lieu  and  instead  of  tbe 
court's  charge  they  asked  a  ctiarge  on  tbe 
subject  Tbe  court  then  told  them  that  he 
would  take  out  of  his  charge  what  be  bad 
given  on  tbe  subject  and  give  their  charge 
literally,  as  asked  by  them,  instead,  and  be 
undertook  to  do  tbis.  He  did  give  their 
charge  In  full  Just  as  asked.  By  some  mis- 
hap, in  ondertalUng  to  take  out  his  charge 
on  tbe  subject,  only  a  portion  of  It  was  tak- 
en out.  The  portion  not  taken  out  was  gen- 
eral as  to  who  were  principals  under  tbe  law 
of  principals.  Appellants  In  no  way  called 
bis  attention  at  tbe  time  to  tbe  fact  that  only 
a  porti(m  of  bis  charge  bad  been  taken  out 
and  bis  attention  was  not  caUed  thereto  un- 
til tbe  appellants  made  their  motion  for  a 
new  trial.  AU  tills  is  made  clear  by  appel- 
lants' bill  and  tbe  court's  explanation  and 
qualification  thereof,  as  shown  In  the  record. 
TULs  presents  no  reversible  error  under  the 
drcomstances  stated.  We  cannot  see  bow  It 
would  or  did  Injnre  tbe  defendants,  or  either 
of  them. 

*  [•]  Appellants  made  a  motion  for  a  change 
of  venue.  It  was  properly  contested  by  the 
state.  Evidently  tbe  court  must  have  heard 
testimony  on  It  but  what  testimony  he  heard 
is  in  no  way  disclosed  by  this  record.  The 
legal  presumption  is  tbat  tbe  court's  action 
aa  this  point  was  clearly  rl(ht 

No  other  question  is  presented  for  review. 

Tbe  Judgment  is  affirmed. 


JBNNINGS  V.  STATE. 


(No.  4312.) 

Dec.  20, 


(CTonrt  of  Criminal  Appeals  of  Texas. 
1916.) 

1.  C^BIKINAI.  Law  <S=>200(7)  —  Fobicbb  Jbop- 

ABDT— StATDTE. 

Pen.  Ciode  1911,  art  1317,  provides  that  if 
a  house  be  burglarized  and  tbe  person  ^ilty  of 
such  burijary  aball,  after  so  entering,  commit 
any  oifense,  he  shall  be  punished  for  burglary, 
and  also  for  whatever  other  offense  is  commit- 
ted, and  article  1318,  providing  that  if  the  bur- 
glary was  effected  to  commit  one  felony  and  the 
person  guilty  thereof  while  in  the  house  commit-- 
ted  another  felony,  he  shall  be  ponisbable  for 
any  felony  so  committed  as  well  as  the  bur- 
glary. Defendant  in  a  prosecution  for  an  as- 
sault with  intent  to  commit  rape,  pleaded  former 
jeopardy,  alleging  that  he  had  formerly  been  in- 
dicted for  burglary  with  intent  to  ravish  the 
named  woman  in  the  house  at  the  time,  and  bad 
been  acquitted.  Hdd,  that  the  sustaining  of  a 
demurrer  to  the  plea  and  the  exclusion  of  all 
testimony  in  support  of  it  was  proper. 

[Ed.    Note.— For    other    cases,    see   CMminal 
Law,  Cent.  Dig.  S  403;    Dec.  Dig.  «s>200(7).] 
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2.  GRnonAi.  I<aw  4=9363  —  Rape  «=948(1)  — 
EvioKKCB— Res  Gesta. 

In  a  prosecution  for  an  assault  with  intent 
to  rape,  the  statements  o{  the  assaulted  party 
testified  to  by  certain  witnesses  and  by  such  par- 
ty herself,  and  her  statement  soon  afterwards 
to  others  complaining  of  the  injury  inflicted  b^ 
defendant,  and  their  testimony  as  to  the  condi- 
tions of  her  clothes  and  person  and  bed  and 
room,  where  it  is  alleged  the  assault  occurred, 
were  res  gestae,  and  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  804:  Dec.  Dig.  «s>363; 
Rape,  Cent  Dig.  S  67;   Dec.  Dig.  <8=»48(1).] 

3.  Rape   iS=340(3)— Svidkncs— Ohabaotbr  of 
Pbosbodtbix. 

Evidence  that  the  prosecutrix  had  thereto- 
fore lived  with  another  man  at  her  house,  and 
had  had  an  illegitimate  child,  and  had  been  com- 
pelled to  leave  her  home  on  account  of  her  im- 
moral relations  with  men,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  t  57;  Dec.  Dig.  «=»40(3).] 

4.  Rape  «=>59(1)  —  Tbial  —  Submission  of 
Defenses. 

Where  defendant's  testimony  made  an  issne 
as  to  self-defense,  or  as  to  his  going  to  see  prose- 
cutrix that  night  at  her  invitation  and  having 
sexual  intercourse  with  her  as  testified  by  him, 
the  failure  to  submit  such  defenses  was  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  88;    Dec.  Dig.  «=59(1).] 

Appeal  from  District  Court,  Titos  County; 
J.  A.  Ward,  Judge. 

Raphael  Jennings  was  convicted  of  an  as- 
sault vrlth  Intent  to  rape,  and  he  appeals. 
Reversed,  and  cause  remanded. 

I.  N.  WlUlams,  of  Mt  Pleasant,  and  Seb 
F.  Caldwell,  of  Austin,  for  appellant.  O.  O. 
AfcDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERQA3T,  P.  J.  Appellant  was 
ccHHTlcted  of  an  assault  with  Intent  to  rape, 
and  assessed  the  lowest  punishment 

[1]  He  pleaded  former  Jeopardy.  His  plea 
alleged  that  he  had  formerly  been  indicted 
for  burglary  with  Intent  to  ravish  Tina  Car- 
ter, a  woman,  in  said  house  at  the  time,  and 
that  on  the  trial  therefor  he  was  acquitted. 
The  court  properly  sustained  a  demurrer  to 
this  plea  and  excluded  all  proffered  testi- 
mony to  prove  It  The  court's  action  was  in 
accordance  with  the  statute  and  the  many  de- 
cisions thereunder.  Articles  1317, 1318,  P.  C, 
and  decisions  thereunder. 

[2]  The  statements  of  the  alleged  assault- 
ed woman  made  to,  and  testified  by,  Gus 
Rutherford  and  his  wife,  and  by  her  also, 
were  clearly  res  gestse,  and  admissible,  and 
so  were  her  statements  soon  thereafterwards 
made  to  others  complaining  of  the  Injuries 
which  she  claimed  were  Inflicted  upon  her  at 
the  time  by  appellant,  and  their  testimony 
as  to  the  conditions  of  her  clothes  and  person 
and  bed  and  room,  where  it  Is  alleged  the  as- 
sault occurred. 

[3]  The  court  did  not  err  in  refusing  to 
permit  Mollle  Crosby  to  testify  in  substance 
that  the  alleged  assaulted  woman  had  there- 
tofore lived  with  another  man  at  her  house. 


and  that  she  had  had  an  illegitimate  dilld, 
and  that  she  had  been  compelled  to  have  her 
leave  her  home  on  account  of  her  Immoral 
relations  with  men.  Wood  v.  State,  189  S. 
W.  474,  recently  decided,  but  not  yet  olBclal- 
ly  reported,   and  authorities  therein  cited. 

[4]  Without  reciting  all  of  it,  the  testi- 
mony of  the  alleged  assaulted  woman  was  to 
the  effect:  That  appellant  came  to  her  house 
where  she  was  living  alone  between  1  and  2 
o'doclc  at  night  when  she  was  asleep.  That 
his  coming  into  her  room  must  have  awalien- 
ed  her,  for  the  first  she  saw  of  him  was 
when  he  was  standing  at  her  bed  with  a 
lighted  match.  She  asked  who  it  was,  and  he 
told  her.  She  asked  what  he  wanted,  and  be 
told  her  that  he  had  come  to  see  her  to  have 
sexual  intercourse  with  her.  That  she  re- 
fused to  do  this,  ordered  him  away,  and  that 
thereupon  he  violently  assaulted,  choked,  and 
beat  her  in  an  attempt  to  have  intercourse 
with  her. 

Appellant  testified:  That  prior  to  this  time 
he  had  been  with  her  many  times  and  had 
repeatedly  previously  thereto  had  sexual 
intercourse  with  her  with  her  full  consent 
That  on  the  evening  this  assault  occurred  at 
night  she  met  him  on  the  streets  in  town  and 
specially  Invited  him  to  come  dovni  to  see  her 
that  night  and  have  sexual  Intercourse  with 
her,  and  that  he  went  at  her  invitation  at  the 
time  she  says  he  was  there.  That  when  he 
reached  there  he  knocked  on  the  door.  She 
responded,  asking  who  it  was,  when  he  told 
her,  and  that  she  got  up  and  let  him  in. 
That  he  thereupon,  with  her  full  consent 
went  to  bed  with  her,  stayed  with  her  some 
two  hours,  and  during  the  time  had  two  ads 
of  sexual  Intercourse  with  her  with  her  fall 
consent.  That  Just  after  this  last  act,  she 
wanted  him  to  pay  her  fl  for  his  pleasure 
with  her.  That  he  told  her  he  had  no  money 
and  did  not  pay  her.  That  It  Was  solely  be- 
cause of  his  failure  and  refusal  to  pay  her 
the  dollar  at  the  time  that  she  got  mad  at 
him,  assaulted  him,  and  that  his  t^ssault  of 
her  thereupon  followed  and  was  wholly  In 
self-defense  from  his  testimony  and  stand- 
point. He  introduced  more  or  leas  testimony 
tending  to  show  his  prior  previous  relations 
with  the  woman  as  he  testified  he  had  bad 
and  of  meeting  her  in  the  town  the  evening 
before  and  having  said  engagement  with  her 
to  go  out  and  stay  with  her  that  night 

The  court  in  his  charge  did  not  sub- 
mit either  of  his  claimed  defenses,  that 
of  self-defense  or  his  going  to  see  her  that 
night  at  her  invitation  and  having  sexual 
Interconrse  with  her  as  testified  by  him, 
and  that  he  In  no  w;ay  assaulted  her  for 
the  purpose  or  with  the  intention  of  having 
sexual  intercourse  with  her.  Appellant  ob- 
jected to  the  court's  charge  for  failure  to 
submit  his  dalmed  self -defense,  and  asked  a 
charge  on  the  subject  blmaeU,  which  the 
court  refused.    He  also  asked  a  charge  on  his 
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otber  defense,  aa  stated,  which  the  oonit 
refused.  In  oar.  opinion,  the  court's  action 
In  both  of  these  particulars  was  material  er- 
ror against  appellant.  It  Is  unnecessary  to 
discuss  these  questlona  The  mere  state- 
ment of  them  shows  material  error  against 
api>ellant,  tor  which  the  Judgment  must  be 
reversed. 

While  appellant  assigns  error  In  the  re- 
fusal of  other  special  charges  requested  by 
him,  none  of  them  present  any  error. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


ROBEBTSOK  et  aL  v.  HATNES  et  aL 
(Na  846a) 

(Ck>art  of  Oivil  Appeals  of  Texas.    Ft.  Worth. 

Oct  28.  1916.     Rehearing  Denied 

Dec.  1^  1916.) 

1.  PiiKADiifo    «s>214(l)  —  Deuubbeb— Anifis- 
aioN. 

AUegationa  of  the  petition  must  be  taken  as 
true  as  against  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  625,  629;    Dec  Dig.  «=>214(l).j 

2.  Eu:cTioNS  *=»2T1— Contest— Gbounds. 

PropertT  owners  of  a  common  school  dis- 
trict could  nave  auccessfully  contested  the  elec- 
tion determining  whether  a  special  tax  should 
be  levied  and  collected  upon  property  in  the 
district  by  proving  that  two  qualified  voters 
cast  their  votes  against  the  tax.  but  the  votes 
were  wrongfully  and  illegally  thrown  out  and 
not  counted  by  the  judges^  and  that  a  qualified 
voter  was  denied  tne  privilege  of  casting  his 
ballot,  though  he  ofEered  to  make  the  statutory 
oath  as  tofais  legal  qualifications;  the  result 
of  the  election  having  been  in  favor  of  levying 
the  tax  by  a  vote  of  21  to  22. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  248;    Dec.  Dig.  «=5>271.] 

3.  ElECTIOMS  <S=>269— STArUTOBY  Remedt  tob 

iBREQTJLABrnES— Bxcz,xisrvE  Chaeacteb. 
The  remedy  given  by  the  statutes  of  the 
state  relative  to  election  contests  for  irr^ulari- 
ties  in  elections,  such  as  the  illegal  throwing 'out 
of  votes  or.  denying  to  qualified  voters  the  right 
to  vote,  is  exclusive  of  all  others,  so  that  the 
validity  of  an  election  as  to  whether  a  special 
school  tax  should  be  levied  and  collected  upon 
property  in  a  common  school  district  could  not 
be  attacked  by  suit  to  enjoin  its  levy  and  collec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  it  245,  246;    Dec.  Dig.  <8=3269.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  li.  Lockett,  Judge. 

Suit  by  8.  H.  Bobertsoa  and  another 
against  J.  B.  Haynes  and  others.  From 
a  Judgment  sustaining  a  genial  demurrer 
to  the  petition  and  dismissing  the  cause  of 
action,  plaintiffs  appeal.    Judgment  affirmed. 

W.  H.  Splnks,  of  Alvarado,  for  app^lants. 
Vf.  B.  Myers,  of  Cleburne,  for  appellees. 

DCNKUN,  J.  Pnrsnant  to  an  order  of  the 
cammissioners'  court  of  Johnson  county,  an 
election  was  held  In  common  school  district 
No.  27  of  that  county,  for  the  purpose  of 
determining  whether  or  not  a  special  tax  of 
16  cents  on  the  $100  should  be  levied  and 


collected  upon  property  In  that  district  The 
returns  made  to  the  court  by  the  Judges  of 
that  election  showed  that  24  votes  were  cast 
in  favor  of  the  levy  of  such  a  tax  and  22 
votes  cast  against  It  After  canvassing  said 
returns,  the  commissioners'  court,  by  an  or- 
der duly  made,  declared  the  election  In  favor 
of  said  tax  carried,  levied  the  special  tax 
against  the  property  situated  In  that  dis- 
trict, and  directed  the  assessment  and  collec- 
tion of  the  same.  This  suit  was  instituted 
by  S.  H.  Robertson  and  S.  J.  Howeth  against 
the  county  commissioners,  the  county  Judge, 
the  trustees  of  the  school  district,  the  county 
superintendent  of  public  schools,  and  the 
county  assessor  and  county  tax  collector, 
to  enjoin  the  levy  and  assessment  of  said 
special  tax,  and,  from  a  Judgment  sustaining 
a  general  demurrer  to  the  petition  and  dis- 
missing the  cause  of  action,  the  plalntUTs 
have  appealed. 

[1]  The  allegations  contained  In  the  peti- 
tion most,  as  against  the  general  demurrer, 
be  taken  as  true  as  a  matter  of  course.  The 
facts  recited  above  were  alleged  in  the  peti- 
tion, and  in  addition  thereto  It  was  alleged 
that  D.  C.  Jackson  and  George  James,  who 
resided  in  said  school  district,  were  qualified 
voters  In  said  Section,  and  who  owned  prop- 
erty situated  in  said  district  subject  to  suCh 
special  tax,  cast  their  votes  at  said  election 
against  the  school  tax,  but  the  votes  were 
wrongfully  and  Illegally  thrown  out,  and  not 
counted  by  the  Judges  of  said  dectlon ;  that, 
had  said  votes  been  counted,  the  returns 
made  upon  said  election  would  have  shown  24 
votes  against  the  school  tax  and  24  votes  for 
the  school  tax,  and,  in  the  event  of  such  a 
tie,  the  special  school  tax  could  not  and 
would  not  have  been  levied.  According  to 
further  allegations  in  the  petition,  the  votes 
cast  by  said  Jackson  and  James  were  not 
challenged  by  the  Judges,  or  any  one  else, 
and,  had  they  been  challenged,  those  voters 
would  have  made  the  necessary  statutory 
oath  to  entitle  them  to  vote,  and  they  did  not 
know  that  their  votes  would  not  be  counted 
by  the  judges  until  after  the  returns  of  the 
election  had  been  made. 

According  to  further  allegations  in  the 
petition,  R.  D.  McFadden,  who  was  also  a 
qualified  voter  under  the  laws  of  the  state, 
residing  in  said  school  district  and  owning 
property  situated  therein  subject  to  such  tax, 
attempted  to  cast  his  ballot  In  said  election, 
but  was  denied  the  privilege  of  so  doing  by 
the  judges  of  said  election,  notwithstanding 
the  fact  that  he  offered  to  make  the  statu- 
tory oath  to  said  Judges  of  his  legal  qualifica- 
tions to  vote,  which  offer  was  declined  by 
the  Judges,  and  had  be  been  permitted  to  vote 
he  would  have  cast  his  ballot  against  said 
school  tax.  Had  his  vote  been  received  and 
had  the  votes  of  Jackson  and  James  been 
counted,  the  returns  of  the  election  would 
then  have  shown  24  votes  cast  for  the  school 
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tax  and  25  agalnat  It,  thus  defeating  tbe 
special  tax  levied. 

Appellants  invoke  subdivision  1  of  article 
4643,  Vernon's  Sayles"  Texas  Civil  Statutes, 
wbich  provides  that  tbe  Judges  of  the  dis- 
trict and  county  courts  may  bear  and  deter- 
mine all  applications  for  vrrits  of  Injunction, 
and  grant  such  writs  "where  it  shall  appear 
that  the  party  applying  for  such  writ  is  en- 
titled to  tbe  relief  demanded,  and  such  re- 
lief or  any  part  thereof  requires  the  restraint 
of  some  act  prejudicial  to  the  applicant" 
And  such  decisions  of  our  courts  as  Sumner 
V.  Crawford,  91  Tex.  129,  41  S.  W.  994,  and 
Holbein  V.  De  La  Garza,  59  Tex.  Qv.  App. 
125,  120  S.  W.  42,  are  cited  to  support  tbe 
contention  that  the  court  had  jurisdiction  to 
hear  and  determine  the  cause  of  action  al- 
leged in  their  petition.  Independent  of  the 
further  questions  whether  or  not  plaintifTs 
had  an  adequate  remedy  at  law,  and  whether 
or  not  such  relief  could  be  givoi  by  a  court 
of  equity  under  the  rules  of  eqnlty  juris- 
prudence. 

[2,  3]  It  cannot  be  doubted  that  plaintiffs 
could  have  successfully  contested  the  elec- 
tioa  by  proving  tbe  facts  alleged  in  their  pe- 
tition referred  to  already,  and  It  is  well  set- 
tled by  the  decisions  of  this  state  that  tbe 
remedy  so  given  by  tbe  statutes  for  such  ir- 
regularities in  elections  is  ezcluMve  of  all 
others.  See  Davis  v.  Parks,  157  S.  W.  449; 
El  Paso  V.  Ruckman,  92  Tex.  86,  46  S.  W. 
25;  Parker  v.  Drainage  District,  148  8.  W. 
351;  Wharton  County  Drainage  District  v. 
Hlgbee,  149  8.  W.  381;  Boesch  v.  Byrom, 
37  Tex.  Civ.  App.  35,  83  S.  W.  18;  Coffman 
v.  Goree  Independent  School  District,  141  S. 
W.  132;  Troutmen  v.  McClesky,  7  Tex.  Civ. 
App.  561,  27  S.  W.  173;  Wllbern  v.  Cone,  148 
S.  W.  818;  Crabb  v.  Celeste  Independent 
School  District,  132  S.  W.  890 ;  City  of  Car- 
thage V.  Burton,  51  Tex.  Civ.  App.  195,  111 
S.  W.  440. 

The  only  opinion  which  we  bave  found 
which  might  possibly  be  construed  as  contrary 
to  that  line  oil  decisions  is  Cochran  v.  Kennon, 
161  S.  W.  67,  by  the  Court  of  Civil  Appeals 
for  the  First  District;  but,  as  shown  by  the 
opinion  itself,  a  distinction  is  drawn  be- 
tween tliat  case  and  the  cases  dted  above, 
by  reason  of  the  fact  that  in  that  case  the 
sole  atta(^  upon  the  tax  levy  was  based  upon 
the  fact  that  the  statutory  notices  necessary 
to  an  election  for  the  purpose  of  determining 
whether  or  not  a  special  school  tax  should 
be  levied  were  not  given,  and  the  conclusion 
of  the  Court  of  Civil  Appeals  was  that  such 
an  attack  would  not  be  available  in  a  con- 
test of  the  election,  and  that  injunctive  relief 
to  restrain  tbe  levy  of  the  tax  was  tbe  only 
remedy  open  to  the  taxpayer. 

Upon  the  face  of  the  retuma  the  levy  of 
the  tax  was  proper.  The  facts  alleged  in  the 
petition  as  a  basis  tat  the  attack  made  upon 
the  election  consisted  of  Irregnlarities  which 


could  be  invoked  only  by  a  contest  of  the 
election.  To  bold  otherwise  would  be  to  say 
that  every  taxpayer  in  the  district  could 
prosecute  a  suit  of  tbe  same  kind  and  oo  the 
same  grounds  with  probably  varying  re- 
sults, thus  leading  to  a  multiplicity  of  suits, 
and  interminable  confusion  and  uncertainty, 
which  the  statutes  giving  the  right  to  such 
persons  to  .contest  the  Election  evidently 
were  intended  to  avoid. 

Hence  we  are  of  the  opinion  that  tbe  court 
did  not  err  in  sustaining  the  general  de- 
murrer to  plaintiff's  petition,  and  that  the 
judgment  should   be    affirmed. 


WIGGINS  V.  WAGLEX  et  aL    (No.  8485.) 

(Court  of  CivH  Appeals  of  Texas.    Ft.  Worth. 
Dec.  2,  1916.) 

1.  Yendob  and  PtmcHASKS  <s»287—yEif  dob's 

Lien  —  Subsbquknt  Saijeb  —  Liabiutt 

or    PAB0XL8. 

When  the  vendor  of  a  tract  has  notice  that 
the  purchaser  has  Bubsequently  sold  it  in  par- 
cels, the  right  to  foreclose  uie  vendor's  lien 
agamst  the  whole  tract  or  any  parcel  is  sub- 
ject to  the  rigrht  of  the  parcel  owners  to  hare 
the  parcels  subjected  to  the  payment  of  tbe  lien 
in  tne  inverse  order  of  their  alienation,  and  if 
the  vendor  releases  any  parcel  from  the  lien, 
owners  whose  purchases  preceded  that  of  the 
parcel  released  are  relieved  from  the  lien  to  the 
extent  of  the  value  of  the  land  released. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  761-758;  Dec  Dig. 
«=267.] 

2.  JXTDGMERT    9=>707— OonOLUBIVEI»6»— PaB- 
TUBS    OONOUTDED. 

A  junior  incumbrancer  or  Uenholder,  of 
whose  rights  the  senior  Uenholder  had  notice 
when  he  sued  to  foreclose,  and  who  was  not  join- 
ed as  a  party,  is  not  bound  by  the  judgment  of 
foreclosure  in  so  far  as  it  anects  his  equities. 
[E^.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1230;   Dec.  Dig.  <8=»707.] 

3.  Vkwdob  and  Pubchaseb  9=3267— Vbndob'b 
Lien— REi.EA8it  of  Pabt— Effect. 

The  release  from  a  vendor's  lien  of  a  part 
of  a  tract  of  land  whose  value  was  sufficient  to 
pay  the  amount  then  due  discharges  parcels 
previously  sold  from  the  lien,  though  before  fore- 
closure suit  the  amount  of  the  lien  has  been  in- 
creased to  more  than  the  value  of  the  property 
released. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S8  751-758;  Dec.  Dig. 
®=»267.] 

Appeal  from  District  Chmrt,  Callahan 
County ;  Thomas  L.  Blant<Hi,  Jndge. 

Trespass  to  try  tittle  by  3.  H.  Wiggins 
against  H'.  Wagley  and  others.  From  sep- 
arate judgments  awarding  plaintiff  a  lien  up- 
on the  land  for  a  part  only  of  tbe  amount 
claimed  by  blm,  and  determining  the  liabO- 
ity  of  the  several  defendants  among  them- 
selves, the  plaintiff  appeals  and  defendants 
Wagley  and  otbers  assign  cross-errors.  Judg- 
ment reversed  in  bo  far  as  It  subjected  the 
laud  to  plaintiff's  claim,  cross-Bsslgnmenta 
sustained,  and  jndgmsnt  rendered  for  de- 
fendants. 
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RoBsell  *  SnAta  and  F.  S.  BeU.  all  at 
Baird,  tor  appellant.  J.  Rnpert  Jackson,  of 
Baird,  J.  J.  Bntts,  oif  CUko,  and  W.  B.  EI7, 
of  Baird,  for  appellees. 

BUCK,  J.  On  April  27, 1916,  in  tbe  district 
coort  of  Callaban  county,  appellant  sued  ap- 
pellees, H.  Wagley  and  W.  P.  Ledbetter,  in 
trespass  to  try  title  to  recover  a  tract  of 
409.8  acres  of  land  in  Callahan  county.  Ap- 
Iiellees  L.  F.  Tbreet,  B.  B.  Bisbop,  John  H. 
Gamer,  C.  H.  Daniels,  and  J.  J.  Bay  were 
by  Wagley  and  L«dbetter  made  parties  de- 
fendant. Plaintiff  appeals  from  a  Judgment 
(1)  in  favor  of  defendant  L^  F.  Tbreet  as  to 
the  SO  acres  of  land  owned  by  him;  (2)  In 
favor  of  plaintifr  against  defendants  Ledbet- 
ter,  Wagley,  and  Ray,  respectively,  subject- 
ing their  lands,  in  tbe  order  named,  to  tbe 
payment  of  a  Judgment  for  $821.63,  rendered 
in  the  district  court  of  Rusk  county,  in  a 
certain  suit  wherein  plaintiff  In  the  instant 
case  was  plaintiff,  and  W.  F.  Turner  was  de- 
fendant, less  a  credit  of  $800,  the  agreed 
value  of  the  SO  acres  of  land  held  by  Tbreet, 
and  released  May  SI,  1908,  by  Wiggins  to  A. 
L.  Cole;  (3)  in  favor  of  defendant  Bisbop; 
(4)  iu  favor  of  Ledbetter,  as  against  bis  im- 
mediate vendor,  Daniels,  for  any  amount  tbe 
former  might  be  forced  to  pay  by  reason  of 
this  judgment;  (5)  in  favor  of  Wagley 
against  his  predecessor  in  title,  Oamer,  for 
any  amount  tbe  said  Wagley  should  be  forced 
to  pay  by  reason  of  said  Judgment 

The  following  state  of  facts  is  supported 
by  the  court's  findings  and  the  statement  at 
facts,  to  wit: 

(1)  June  «,  1903,  J.  H.  Wiggins  by  deed 
conveyed  to  W.  F.  Turner  tbe  409.&«cre  tract 
mentioned,  retaining  a  voodor's  lien  to  se- 
cure tbe  payment  of  five  vendor's  lien  notes 
of  even  date,  ea<A  In  tbe  principal  sum  of 
$350,  bearing  8  per  cent  Interest  from  date, 
and  due  November  1,  1904,  1905,  1906,  1907, 
and  1908,  respectively,  said  deed  being  duly 
filed  for  record  January  6,  1901. 

(2)  January  1,  1904,  Turner,  by  deed,  con- 
veyed to  R.  L.  Ray  123  acres  oat  of  said  409.8- 
acre  tract,  and  Ray  assumed  to  pay,  and 
thereafter  did  pay,  notes  1,  8,  4,  and  S  of  tbe 
original  series.  Said  deed  was  recorded 
January  18,  1907.  December  2,  1905,  R.  L. 
Ray  conveyed  this  128-acre  tract  to  J.  J. 
Bay,  one  of  the  defendants,  the  deed  being 
recorded  June  1,  1014. 

(3)  February  8,  1906,  Turner  conveyed  by 
deed  to  J.  W.  Newton  125  acres  out  of  the 
40g.8-acre  survey,  and  by  mesne  conveyances 
the  title  thereto  became  vested  in  H.  Wagley, 
one  of  tbe  defendants  herein,  by  deed  from 
J.  0.  Cook,  dated  September  7, 1907,  recorded 
December  30,  1907. 

(4)  April  13,  1900,  Turner  conveyed  to  J. 
C.  Wbisenont  100  acres  out  of  tbe  said  orig- 
inal tract  apparently  intended  to  be  all  of 
the  remainder  left  after  the  conveyance  to 
Newton,  and  by  mesne  conveyances  the  title 
thereto  was  vested  by  deed  dated  July  8. 
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1906,  and  recorded  December  14.  1906,  In  A. 
L.  Cole. 

(6)  At  this  stage  In  tbe  transfers,  the  re- 
maining 160  acres  was  divided.  Cole  convey- 
ing tbe  west  one-half  to  J.  W.  Watson,  Oc- 
tober 28,  1007,  the  deed  being  recorded  Jan- 
uary €,  1909 ;  then  by  mesne  conveyances  tbe 
title  thereto  became  vested  October  2,  1909, 
in  W.  P.  Ledbetter,  one  of  tbe  defendants. 

(6)  By  deed  dated  March  12,  1909,  Cole 
conveyed  tbe  east  cme-balf  of  tbe  1604icre 
tract  to  O.  H.  Brown,  and  by  mesne  convey- 
ances, oo  October  1, 1913,  tbe  title  thereto  be- 
came vested  in  L,  F.  Tbreet  one  of  the  de- 
fendants. 

(7)  Januai7 18, 1900,  Wiggins  executed  a  re- 
lease of  the  vendor's  lien  retained,  as  to  notes 
1.  3,  4,  and  5,  said  release  being  filed  for 
record  March  26, 1909. 

(8)  March  31,  1909,  Wiggins  executed  a  re- 
lease In  favor  of  A.  L.  Cole,  discharging  the 
cast  one-half  of  the  160-acre  tract  from  the 
vendor's  lien  to  secure  the  payment  of  par- 
chase-money  note  No.  2,  executed  by  Turner. 

(9)  This  80-acre  tract  being  tbe  east  one- 
half  of  tbe  160-acre  tract  was  at  the  time 
of  said  release  to  Cole,  and  at  the  time  of 
the  trial,  of  tbe  reasonable  value  of  f800. 

(10)  January  6,  1914,  Wiggins  recovered 
against  Turner  In  the  district  court  of  Rusk 
county  a  judgment  for  $821.63,  presumably 
tbe  amount  of  note  No.  2,  with  interest  and 
attorney's  fees,  with  a  foreclosure  of  the  ven- 
dor's lien.  None  of  the  defendants  In  the 
instant  case  were  parties  to  this  suit.  Tur- 
ner being  tbe  only  defendant  though  the  trial 
court  found  that  at  tbe  time  of  tbe  said  suit 
and  Judgment  Wiggins  had  notice  of  tbe  al- 
ienation of  parcels  of  tbe  original  409.8-acre 
tract,  which  had  then  been  made. 

(11)  Under  tbe  order  of  sale  issued  by  vir- 
tue of  the  aforesaid  Judgment,  tbe  sheriff  of 
Callahan  county  levied  upoii  and  sold  the 
409.8-acre  tract  except  tbe  80  acres  owned 
by  Tbreet  and  theretofore  released  by  Wig- 
gins, and  tbe  123  acres  owned  by  J.  J.  Ray. 
Tbe  latter  secured  a  writ,  enjoining  tbe  sale 
as  to  his  123  acres.  Wiggins  purchased  the 
land  under  this  sale  for  $885,  and  received 
a  sheriff's  deed,  and,  after  satisfying  the 
costs,  tbe  judgment  recovered  in  Rusk  county 
was  credited  with  tbe  $844.47.  It  was  agreed 
that  the  sheriff's  return  on  tbe  oijier  of  sale 
showed  that  he  had  complied  with  the  re- 
quirements of  law  in  advertising  and  seUlng 
said  land,  and  that  the  recitals  in  tbe  sher- 
iff's deed  show  such  compliance. 

Tbe  appellees  Wagley  >  and  Ledbetter,  by 
proper  pleas,  In  the  trial  court  urged  their 
right  to  have  the  land  subjected  to  tbe  pay- 
ment of  tbe  debt  secured  by  tbe  vendor's  lien 
in  the  Inverse  order  of  aIleQati<m,  and  that 
the  80  acres  owned  by  Hireet  at  tbe  time 
of  the  trial,  being  tbe  last  alienated,  should 
have  been  resorted  to  first  to  satisfy  plain- 
tiff's debt  and  that  said  80  acres  owned  by 
Tbreet  was,  at  tbe  time  of  said  release  and 
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erer  since  then,  of  a  reasonable  value  In  ex- 
cess of  the  balance  of  the  purchase  price  due 
said  plaintiff,  as  evidenced  by  the  said  note 
Na  2,  and  therefore  said  defendants  Led- 
better  and  Wagley  were  acquitted  and  dis- 
charged of  any  further  Indebtedness  or  li- 
ability by  reason  of  said  vendor's  lien  re- 
tained. 

Appellant,  Wiggins,  by  several  assignments 
urges  error  in  the  trial  court's  action:  (1) 
In  overruling  plaintiff's  general  demurrer; 
(2)  In  overruling  plaintiff's  motion  for  new 
trial ;  (3)  in  rendering  judgment  to  the  effect 
that  the  Rusk  county  Judgment  was  not  bind- 
ing upon  appellees.  But  there  Is,  In  onr 
opinion,  presented  In  these  assignments  only 
one  question,  to  wit.  Is  the  Rusk  county  Judg- 
ment res  adjudlcata,  and,  therefore,  conclu- 
sive, against  defendants  as  to  their  right  to 
have  the  several  parcels  out  of  the  original 
409.8-acre  tract  subjected  to  the  payment  of 
the  purchase-money  debt  In  the  inverse  or- 
der of  the  alienation  of  said  several  parcels? 

Hi  We  will  first  consider  the  question  of 
the  rights  of  appellees  herein  had  they  been 
made  parties  to  the  Rusk  county  suit.  If  the 
vendor  in  an  executory  contract  to  seU  land 
elects  to  rely  on  his  right  of  foreclosure, 
where  parcels  of  the  land  covered  by  the 
vendor's  lien  have  been  separately  sold,  with 
notice  to  the  vendor,  the  equities  affect  him 
to  such  an  extent  that  he  cannot  deal  with 
the  whole  premises,  or  with  any  parcel  there- 
of, or  with  the  owner  of  any  parcel  by  re- 
lease or  agreement,  so  as  to  ^sturb  the  equi- 
ties subsisting  among  the  various  owners,  or 
to  destroy  the  rights  of  precedence  in  the 
order  of  liability,  or  to  defeat  the  rights  of 
ratable  contribution,  or  of  complete  or  par- 
tial exoneration.  Burson  v.  Blackley  et  al., 
67  Tex.  6,  11,  2  S.  W.  668,  671.  The  foUow- 
ing  statement  of  the  principles  applying  are 
quoted  with  approval  by  our  Supreme  Court 
in  the  cited  case,  to  wit: 

"The  release  of  one  parcel  or  share  would  re- 
lease all  the  other  parcels  from  the  same  pro- 
portionate amount  of  their  respective  original 
liabilitiet  whidi  the  value  of  the  part  released 
bears  to  the  total  value  of  tlie  mortgaged  prem- 
ises; one  owner  being  released,  all  the  others 
are  entitled  to  a  pro  rata  abatement.  When 
the  equities  of  the  various  owners  are  unequal, 
so  that  their  respective  parcels  are  liable  in 
the  inverse  order  of  alienation,  if  the  mortgagee, 
having  notice  of  this  situation,  releases  a  par- 
cel which  is  primarily  liable,  he  thereby  dis- 
cbarges or  releases  all  those  parcels  which  are 
subsequently  liable,  in  the  order  of  their  sever- 
al liabilities,  from  an  amount  of  the  mortage 
debt  equal  to  the  value  of  the  parcel  released. 
If  the  value  of  the  parcel  released  equals  the 
mortgage  debtj  then  all  the  subsequent  parcels 
are  wholly  relieved  from  liability ;  if  the  value 
is  less  than  the  mortgage  debt,  the  subsequent 
parcels  can  at  most  be  liable  in  their  order  only 
tor  the  excess  of  the  debt  over  such  value." 

As  held  in  this  case,  the  rule  with  refer- 
ence to  mortgagors  and  mortgagees  applies 
to  vendors  and  vendees.  See  Lattimore  v. 
Provlne  et  al.,  29  Tex.  Civ.  App.  Ill,  69  S.  W. 
222  (writ  denied).  When  the  vendor  of  a 
large  tract  of  land  has  notice  that  a  pur- 


chaser has  subsequently  sold  parcels  thereof, 
his  right  of  foreclosure  against  the  whole 
tract,  or  against  any  parcel  or  parcels  there- 
of, is  subject  to  the  right  of  such  parcel  own- 
ers to  have  the  parcels  subjected  to  the  pay- 
ment of  the  purdiase-money  debt  in  the  in- 
verse order  of  their  alienation,  and  if  such 
vendor,  with  such  notice,  shall  release  any 
parcel  frohi  the  vendor's  lien,  such  parcel 
owners  whose  purchases  preceded  that  of  a 
parcel  owner  whose  laud  is  so  released  are 
relieved  from  the  payment  of  the  original 
purchase  debt  to  the  extent  of  the  value 
of  the  land  so  released.  Vansidde  v.  Wat- 
son, 108  Tex.  37,  128  S.  W.  112.  A  Uen- 
bolder  cannot  release  part  of  the  land  sub- 
ject to  Ms  lien,  to  the  damage  of  one  who 
purchased  or  secured  an  incumbrance  on 
another  part  of  the  land  prior  to  the  release. 
First  State  Bank  of  Teague  v.  CJox,  139  S. 
W.  1.  Hence,  we  conclude  that  had  the  ap- 
pellees herein  been  made  parties  to  the  orig- 
inal suit,  they  could  have  required  that  the 
parcel  of  land  primarily  chargeable  with  and 
liable  for  the  debt,  to  wit,  the  tract  owned 
by  Threet,  being  the  last  In  order  of  aliena- 
tion, should  first  be  subjected  to  the  pay- 
ment of  the  debt,  and  that  if  its  value  was 
in  excess  of  such  debt  at  the  time  of  said 
release,  appellees  would  have  been  released 
from  any  liability. 

[2]  That  a  subsequent  incumbrancer  or 
Junior  lienbolder,  of  whose  status  and  rights 
the  .holder  of  the  senior  lien  had  notice  at 
the  time  of  the  Institntion  of  a  salt  for 
foreclosure,  and  who  was  not  made  a  party 
to  the  original  suit,  is  not  bound  by  said 
Judgment  in  so  far  as  his  right  to  have  his 
equities  adjudicated  la  concerned  is  w^ 
established  by  the  authorities.  Pierce  v. 
Moreman,  84  Tex.  596,  20  S.  W.  821 ;  Spencer 
V.  Jones,  92  Tex.  516,  50  S.  W.  118,  71  Am. 
St  Rep.  870;  Ballard  v.  Carter,  71  Tex.  161, 
9  S.  W.  02;  Gamble  v.  Martin,  161  S.  W. 
327  (writ  denied).  We,  therefore,  conclude 
that  appellant's  three  assignments,  improp- 
erly numbered  1,  6,  and  12,  must  be  over- 
ruled;  and  it  is  so  ordered. 

[3]  We  now  come  to  the  consideration  of 
appellees'  cross-assignment,  to  the  effect  that 
the  court  erred  in  holding  and  adjudging 
that  the  lands  owned  by  appellees  Ledbettpr 
and  Wagley,  in  the  order  named,  were  Uabk> 
for  and  chargeable  with  the  payment  of  the 
balance  due  on  the  Rusk  county  Judgment 
of  $821.63,  less  the  value  of  the  80  acres 
owned  by  and  released  to  L.  F.  Threet,  on 
the  ground  that  the  evidence  shows,  and  the 
court  so  finds,  that,  at  the  date  of  said  re- 
lease, to  wit,  March  31,  1909,  said  80  acres 
was  of  the  value  of  $800,  and  that  at  said 
time  the  balance  due  the  plaintiff  was  less 
than  said  amount,  and  that  the  liability  of 
defendants  Ledbetter  and  Wagley,  at  said 
time,  was  fixed  by  and  limited  to  the  amount 
then  so  due  plaintiff.  We  are  of  the  opin- 
ion that  the  contention  made  in  the  cro.ss- 
assie^nment  is  w^l  taken.    The  amount  due 
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on  note  No.  2,  Uardi  31,  1900,  even  Including 
sttorney's  fees,  was  less  than  $600.  At  tbis 
Ume  note  Na  2  was  long  past  due,  and, 
bad  suit  been  brought  thereon  by  plaintiff 
at  said  time.  It  is  apparent  that  he  could 
hare  satisfied  bis  debt  out  of  that  parcel  of 
the  land  primarily  liable  therefor,  and  we  do 
not  tblnk  that  because  at  said  time  he  failed 
to  enforce  bis  right  of  payment,  but  elected 
to  wait  until  such  time  as  such  debt,  In- 
cTudlng  accrued  interest,  attorney's  fees,  and 
costs,  should  exceed  the  value  of  the  Tbreet 
tract,  he  ought  to  be  permitted  to  subject  the 
land  of  defendants  to  the  payment  of  such 
excess. 

We,  therefore,  sustain  appellees'  cross-as- 
signment, and  reverse  the  Judgment  of  the 
court  below.  In  so  far  as  It  made  appellees' 
land  liable  for  the  excess,  and  hereby  render 
Judgment,  discharging  and  releasing  the 
lands  of  appellees  from  the  payment  of  any 
part  of  appellant's  judgment  or  lien,  and 
from  the  decree  of  foreclosure  rendered  in 
the  district  court  of  Rusk  county  In  the  case 
of  Wiggins  V.  Turner;  api)ellees  to  recover 
all  costs  as  against  appellant 


GULF,  a  &  S.  F.  RY.  CO.  v.  SULLIVAN  et  al. 

(No.  8456.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  4,  1916.) 

1.  Abatekert  AMD  Rbvivai.  4=s»64— Actions 
FOF  Personal  Injitbies— Injubibs  Besuli- 
iNO  IN  Death. 

Though  under  the  common  law,  actions  for 
perwmal  injuries  abated  on  the  death  of  the  in- 
jured person,  yet  by  specific  provision  of  Rev. 
St  1911,  art  6686,  the  action  of  an  injured  per- 
son whose  injuries  do  not  result  in  death  eur- 
rives  for  the  benefit  of  his  heirs  or  legal  repre- 
sentatives. 

[Kd.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig,  H  255-258,  261-270; 
Dea  Dig.  <8=»54.] 

2.  Abatement  and  Revival  €=75(1)— Cause 
OF    Death— Actions    on    Injitbies— Qites- 

TION8  FOB  JUBT. 

In  an  action  by  a  pedestrian  who  died  before 
trial,  for  injuries  when  struck  by  railway  cars, 
evidence  held  to  raise  a  jury  question  whether 
his  injuries  resulted  in  death  or  whether  his 
death  was  from  other  causes,  so  as  to  permit  re- 
vivol  under  Rev.  St.  1911,  art.  5086,  providing 
for  revival  of  actions  in  the  personal  represen- 
tatives of  persons  whose  deaths  do  not  result 
from  injuries  received. 

[Ed.  Note. — ^For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  K  441,  445-465,  467- 
473 ;   Dec.  Dig.  ®=»75(1).] 

3.  Appeal  and  1E}bbos  ®=»1048(2)— Pbejitdi- 
ciAL  Erkob— Opinion  Evidence. 

It  was  prejudicial  to  ^rmit  plaintiirs  broth- 
er, who  was  not  a  physician,  to  testify  that  aft- 
er the  accident  plaintiff  recovered  and  was  in 
perfect  health,  such  testimony  being  competent 
only  from  an  expert  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4140;  Dec  Dig.  ©=1048(2).] 

4.  Abatement  and  Revival  «=>75(1)— Inju- 
bies  Rebultino  in  Death— Question  fob 

JUBT. 

On  death  of  jplaintiff  suing  for  personal  in- 
jurica,  and  petition  of  his  parents  to  continue 


the  action,  it  was  defendant's  rigbt  to  have  the 
jury  instructed  that,  on  the  issue  whether  death 
resulted  from  the  injuries,  proximate  cause  is 
not  necessarily  that  nearest  in  time  to  the  result 
and  that  although  deceased  after  partial  recovery 
fell  and  further  injured  himself,  if  the  efficient 
cause  of  his  death  was  the  injury  by  the  cars, 
there  could  be  no  recovery. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  «  441,  445-465,  467- 
473;    Dec.  6ig.  «=»75(1)." 

6.  Railboads  *s»850<7)— Cbossino  Accidents 

— QDESnOR  FOX  JUBT. 

Evidence  held  to  present  a  jury  question 
whether  one  injured  by  railway  cars  received 
due  warning  of  their  approach. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |  1161 ;   Dec  Dig.  <8=»850(7).] 

6.  Railroads  *=b3BO(13)— Injttbies  to  Per- 
son—Contbibutobt  Nbouobnob— Question 
FOB  Jubt. 

Evidence  held  to  present  a  question  for  the 
jury  whether  a  pedestrian  injured  by  railway 
cars  was  negligent 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g  1166 ;   Dec.  Dig.  «=350(13).] 

7.  Nbglioenoe  «=9l41(3)  —  Contbibdtobt 
Nbguqence- Instbucjtionb. 

Defendant  has  the  right,  on  request  to  have 
an  affirmative  presentation  of  facts  well  plead- 
ed, and  relied  on  by  bim  in  support  of  plea  of 
contributory  "negligence,  if  the  evidence  fairly 
supports  an  inference  of  negligence. 

(Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  f  384 ;   Dec.  Dig.  «=141(3).] 

8.  Tbial  «=»191(8)—In8tbootion8— Assump- 
tion AS  to  Facts. 

In  a  pedestrian's  action  for  injuries  when 
strucJc  by  railway  cars,  instruction,  assuming 
that  as  a  matter  of  law,  if  he  attempted  to  cross 
the  tracks  without  looking  or  listening  and  after 
warning,  he  was  negligent,  was  properly  refused, 
when  be  testified  that  he  did  look. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  g  430 ;   Dec.  Dig.  <»s>191(8).] 

9.  Rajlboads      «=>3S1(0)— GBoasiRG      Acxn- 

DKNIB— iNBTBUCnONB. 

In  a  pedestrian's  action  for  injuries  when 
struck  by  railway  cars,  a  charge  that  if  the 
railway  had  no  watchman  on  the  cars  and  gave 
no  signal  by  bell  or  whistle  it  was  liable,  even 
though  it  had  exercised  ordinary  care  in  other  re- 
spects, and  even  though  the  plaintiff  adequate^ 
warned  of  the  danger  in  crossing  tbe  track,  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  1201^ ;   Dec.  Dig.  «=s>851(9).] 

10.  Witnesses  «s>394— Impbaohvent— Gob- 
BOBOBATiON— Evidence— ADmssiBiuiT. 

Where  on  the  third  trial  of  a  case  one  party 
impeached  the  witness  by  showing  that  on  a 
former  trial  he  had  testified  to  facts  in  conflict 
with  his  testimony  on  the  third  trial,  it  was  er- 
ror to  permit  in  corroboration^,  a  showing  that 
on  anotlier  former  trial  he  testified  as  he  did  on 
the  third  trial. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  1258,  1259;   Dec  Dig.  <8=3394.J 

Appeal  from  District  Court  Denton  Coun- 
ty;   C.  F.  Spencer,  Judge. 

Action  by  Lloyd  Sullivan,  by  his  next 
friend,  against  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company.  On  plaintiff's  death, 
on  the  petition  of  G.  Wl  Sullivan  and  wife, 
bis  parents,  they  were  permitted  to  continue 
the  suit  Judgment  for  plaintiffs,  and  de* 
fendaut  appeals.    Reversed  and  remanded. 
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Lee,  Ltaaax  4b  Smith,  of  Ft  Worth,  and 
R.  H.  Hopkins,  of  Denton,  tor  appellant 
Owsley  &  Owsley,  of  Denton,  and  J.  W. 
Koons,  of  Sanger,  for  appellees. 

CONNER,  O.  J.  This  case  has  been  be- 
fore us  on  two  former  appeals.  See  G.,  C. 
&  S.  F.  Ry.  Co.  V.  Sullivan,  168  S.  W.  473, 
and  G.,  C.  A  S.  F.  By.  Co.  v,  SuUivan,  178 
S.  W.  615.  The  suit  was  originally  brought 
by  Lloyd  Sullivan,  through  a  next  friend, 
to  recover  of  appellant  damages  for  personal 
Injuries  sustained  by  him  at  Sanger,  Tex., 
on  May  19,  1913,  as  a  result  of  being  run 
over  by  a  car  attached  to  one  of  defendant's 
engines  engaged  in  switching  at  that  place. 
After  the  reversal  of  the  judgment  In  the 
second  appeal,  to  wit,  on  December  23,  1814, 
Lloyd  Sullivan  died,  and  the  present  ap- 
pellees, G.  W.  and  Llllle  SulUvan,  parents 
of  the  deceased,  filed  an  amended  petition, 
setting  up  the  drcumstances  of  the  injury, 
alleging  negligence,  and  further  spedflcally 
charging  that  the  injuries  so  received  by 
their  son  did  not  result  in  his  deatli,  and 
that  the  cause  of  action  in  Lloyd  Sullivan's 
favor,  therefore,  survived  to  them.  Upon  the 
trial  on  this  amended  petition,  on  September 
9,  1915,  a  verdict  was  returned  and  a  judg- 
ment entered  in  favor  of  appellees  for  the 
sum  of  $6,500,  from  which  Judgment  this 
appeal  has  been  prosecuted. 

The  deceased,  Lloyd  Sullivan,  was  injured, 
as  alleged,  while  going  along  a  pathway  over 
which  numerous  citizens  of  the  town  of 
Sanger  passed  to  and  fro  across  a  switch 
track  of  appellant's,  by  a  backing  train  on 
May  19,  1913.  On  the  first  trial  the  cause 
was  submitted  upon  the  sole  issue  then  pre- 
sented of  lajury  to  the  deceased  after  his  peri- 
lous position  had  been  discovered  by  the 
operatives  ot  the  train.  On  the  appeal  from 
the  judgment  which  followed  the  cause  was 
reversed  and  remanded,  on  the  ground  that 
the  evidence  failed  to  sustain  the  verdict  and 
judgment  on  the  issue  of  discovered  peril, 
as  will  be  more  fully  shown  by  a  reference 
to  our  opinion  on  that  appeal.  See  168  B. 
W.  473.  On  the  second  trial,  as  well  also 
as  upon  the  last,  the  cause  was  submitted  up- 
on allegations  of  negligence  on  the  part  of 
the  operatives  of  the  train  in  failing  to  give 
warning  of  its  approach,  and  of  contributory 
negligence  on  the  part  of  the  deceased,  which 
was  alleged  by  the  appellant  company.  On 
the  second  appeal  the  verdict  and  Judgment 
was  again  reversed  for  a  number  of  errors 
particularly  specified  In  our  opinion,  and  we 
now  have,  as  stated,  an  appeal  from  the 
Judgment  in  favor  of  the  present  appellees. 

A  reference  to  our  former  opinions  will 
disclose  fully  the  circumstances  of  the  case. 
But  we  should,  perhaps,  here  restate  the  cir- 
cumstances 'for  the  sake  of  clearness.  The 
injury  to  Lloyd  Sullivan  was  inflicted  In  the 
town  of  Sanger  In  Denton  county.  Appel- 
lant's railway  extends  through  the  town  in 
the  direction  of  north  and  soath.    Its  depot 


is  on  the  west  side  of  Its  main  tnA;  m 
the  west  aide  of  the  depot  is  what  is  termed 
a  house  track,  which  extends  in  a  northerly 
direction  some  260  or  300  feet  where  it 
curves  to  the  left  or  west  and  contlnaes  to 
a  mill  and  some  elevators.  Immediately 
north  of  the  depot  is  a  public  road  or  street 
North  of  the  depot  and  between  the  main 
line  and  bouse  track,  approximately  150  or 
175  feet,  is  situated  a  pumphouse,  to  which 
I)eople  from  the  northwestern  part  of  the  city 
fi-equently  and  constantly  resorted  over  and 
across  said  house  track  for  the  purpose  of 
getting  water.  A  few  feet  north  and  a  little 
west  of  the  pumphouse,  say  some  10  or  IS 
feet  is  situated  a  coal  Mn.  This  ooal  bin  is 
some  6  feet  from  the  east  line  of  the  hou^e 
track.  Immediately  opposite  the  coal  bin 
and  across  the  house  track  is  situated  a  gate 
leading  into  appellant's  stock  pens.  The 
south  line  of  the  stock  pens,  If  extended 
across  the  switch  track  to  the  coal  bin,  would 
bisect  the  coal  bin.  The  passage  of  citizens 
to  the  pumphouse,  as  stated,  resulted  In  a 
well-defined,  frequently  traveled  path  or 
roadway  leading  from  the  pumphouse  In  a 
northwesterly  direction.  This  pathway  pass- 
ed the  northeast  comer  of  the  coal  bin,  and, 
extending  in  a  northwesterly  direction,  en- 
tered upon  the  house  track  about  midway  ot 
the  stock  pens,  this  point  as  we  estimate,  be- 
ing some  50  or  60  feet  north  of  the  south  line 
of  the  stodc  pens  and  some  25  w  30  feet 
from  northeast  comer  of  the  coal  bin,  and 
some  250  or  260  feet  north  of  the  depot 
This  pathway,  after  entering  ap<«  the  house 
track,  continues  in  its  northwesterly  direc- 
tion on  and  by  the  northeast  corner  of  the 
stock  pens.  On  the  day  In  qnestloa  It  was 
shown  that  a  person  by  the  name  of  June 
Teacle  had  some  mules  in  the  stodc  pens  for 
shipment,  and  that  a  freight  car  had  been 
spotted  In  front  of  the  stock  pens  for  the 
purpose,  of  receiving  them ;  that  Lloyd  Sulli- 
van left  appellant's  depot  from  a  door  in  its 
cast  Bide,  and  from  thence,  as  he  testified, 
traveled  north  until  he  came  to  the  road 
mentioned.  He  then  found,  as  he  stated, 
that  a  train  of  cars  on  the  svritdi  trade 
blocked  the  roadway,  and  he  therefore  con- 
tinued his  walk  until  he  arrived  at  the  coal 
bin  where  he  stopped  and  leaned  up  against 
its  west  wall  about  6  feet  south  of  Its  north- 
west comer.  At  this  point  Lloyd  Sullivan 
must  have  been  within  6  feet  ok  the  house 
track.  As  he  testified,  he  then  lo<^ed  to  the 
south  along  the  house  track,  and  saw  the 
train  or  the  engine,  but  the  evidence  leaves 
it  somewhat  uncertain  which,  down  about 
the  depot  After  looking  south,  according  to 
his  testimony,  he  then  turned  in  the  direction 
of  the  pathway,  and  proceeded  to  and  along 
it  just  north  of  the  standing  stock  car  until 
he  arrived  at  the  center  of  the  track,  at 
which  point  June  Xea<de,  who,  together  with 
a  colored  helper  by  the  name  of  Joe  War- 
ren, was  standing  mMm  the  stockyards  plat- 
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form,  boUoed  to  him  to  ge  back ;  that  he  at- 
tempted to  do  so,  but  was  caught  by  the  car  bet 
fore  he  could  get  away  and  his  right  leg  ran 
over  and  crushed.  Other  circumstances  will 
be  stated  from  time  to  time  aa  we  may  deem 
necessary  In  Illustration  of  our  rulings. 

The  appellees  alleged  the  tacts  we  have 
stated,  and  charged  that  appellant's  servants, 
operatives  of  the  switch  train,  were  negli- 
gent In  suddenly  approaching  without  blow- 
ing a  whistle  or  ringing  the  bell,  or  other- 
wise giving  warning.  These  allegations  the 
defendant  denied,  and  allesed  in  turn  that 
Lloyd  SulUvan  was  guilty  of  contributory 
negligence  In  attempting  to  cross  the  switch 
track  at  the  time  and  under  the  drcum- 
gtanoes  he  did.  Appellant  further  alleged 
that  one  of  its  switchmen,  named  3-  G.  Mc- 
Gulre,  was,  at  the  time  of  the  accident,  at 
or  about  the  pumphouse  for  the  purpose  of 
giving  signals  to  the  operatives  of  the  loco- 
motive backing  the  train,  and  that  be  ob- 
served Lloyd  Sullivan  approaching  the  tra(^ 
and  holloed  to  him,  warning  him  against  do- 
ing so,  at  the  same  time  running  towards 
Lloyd  Sullivan  in  the  effort  to  catch  and  stop 
him,  which,  as  McOuire  testified,  he  almost, 
but  not  quite,  succeeded  In  doing.  The  ver- 
dict of  the  Jury  upon  all  issues  was  in  ap- 
pellees' favor. 

Addressing  ourselves  to  the  questions  and 
related  questions  In  the  order  of  importance, 
rather  than  in  the  order  of  presentation,  we 
will  first  notice  the  questions  presented  un- 
der appellant's  seventh  assignment  of  error. 

[1]  Under  the  common  law,  actions  for  per- 
sonal injuries  abated  upon  the  death  of  the 
injured  person,  but  we  have  a  statute  which 
so  alters  the  rule  as  that  such  action,  not  re- 
sulting in  death,  survives  the  death  of  the 
injured  party  for  the  benefit  of  his  heirs  or 
legal  representatives.  See  Bevlsed  Statutes 
1911,  art.  5686.  It  was  under  the  operation 
of  this  article  alone  that  appellees  could  have 
bope  of  a  recovery,  for  it  is  undisputed  that 
Lloyd  Sullivan  was  an  afDicted  dependent, 
becanse  of  which  the  father  and  mother  were 
without  right  of  recovery  on  account  of  loss 
,  in  wages  or  other  contribution.  It  is  also 
nndispnted  that  Uoyd  Solllvan  died  as  a  re- 
sult of  abscesses  which  formed  upon  the  bone 
of  the  injured  leg,  the  leg  having  been  ampu- 
tated soon  after  the  injury  by  the  car.'  But 
the  controverted  issue  was  whether  the  bone 
abscesses  were  caused  by  the  injury  inflicted 
by  the  raUway  company  in  May,  1913,  or  by 
a  fall  from  a  wheel  chair  in  May,  1914.  On 
the  second  trial  in  September,  1914,  whUe  the 
snit  was  being  prosecuted  In  the  name  of 
Lloyd  SulUvan,  the  plaintiff's  petition  con- 
tained the  foUowing  allegation: 

"That  by  reason  of  the  injuries  so  inflicted 
npon  the  plalntifF  by  the  carelessness  and  necrli- 
gence  of  the  defendant.  Its  agents,  servants,  and 
employes  aforesaid,  the  plaintiff  was  confined 
to  his  bed  for  a  period  of  two  months,  and  had 
to  have  his  leg  amputated  three  times,  and  the 
plaiatlff  was  thereby  rendered  a  hopeless  and 
ndpless  cripple  for  lijCe,  and  the  stomp  of  his 


leg  has  never  healed,  and  be  is  still  suffering 
therefrom,  and  has  been  compelled  to  have  sev- 
eral surgical  operations  performed  thereon,  and 
has  ever  since,  by  reason  thereof,  suffered  intense 
pain  and  mental  anguish." 

This  petition  was  sworn  to  by  the  appellee, 
O.  W.  Sullivan,  and  his  testimony  upon  that 
trial,  as  also  the  testimony  of  the  other  ap- 
pellee Mrs.  Llllie  Sullivan  and  of  the  attend- 
ing physician,  who  was  a  relative.  Dr.  Bice, 
all  supported  the  allegations  so  quoted.  That 
trial  resulted  in  a  verdict  and  Judgment 
in  favor  of  Lloyd  Sullivan  for  $6,500.  After 
Lloyd  Sullivan's  death,  appellees  presented 
an  amended  petition,  upon  which  the  last 
trial  proceeded,  and  In  which,  after  describ- 
ing the  tDjuries  to  Lloyd  Sullivan,  etc.,  it  was 
further  charged: 

"That  the  Injury  so  inflicted  upon  the  said 
Lloyd  SulUvan  as  aforesaid,  was  one  not  result* 
ing  in  death,  and  he  died  from  another  cause. 
•  •  *  That  the  plaintiff  George  W.  Sullivan 
is  the  father  of  the  said  Lloyd  SulUvan,  deceased, 
and  that  the  plaintiff  Lillie  SulUvan  ia  his  moth- 
er, and  the  said  Lloyd  SuUivaa  died  without  is- 
sue, and  the  plaintiffs  are  his  sole  htite  at  law." 

The  testimony  of  appellees  and  of  Dr.  Rice 
on  the  last  trial  also  supported  the  amended 
allegations,  and  appellant  Insists  under  one 
of  its  assignments  that  the  verdict  and  judg- 
ment, supported  t^  sources  so  discredited 
and  upon  witnesses  who  in  giving  their  testi- 
mony are  so  manifestly  influenced  and  con- 
trolled by  what  the  Immediate  necessities  of 
the  case  demand,  should  not  be  permitted  to 
stand.  On  the  last  trial  it  was  shown  by 
a  number  of  witnesses  that  In  May,  1914, 
Lloyd  Sullivan  had  a  fail  from  a  wheel  chair, 
with  which  he  had  been  provided,  and  which 
at  the  time  and  later  seemed  to  cause  him 
very  much  pain,  and  which,  as  indicated  by 
the  testimony  of  Dr.  Rice  and  also  by  Dr.  Sul- 
Uvan, might  have  caused  the  abscesses  from 
which  Lloyd  SulUvan  died.  On  said  second 
trial  app^ee  Mrs.  Llllie  SulUvan,  in  an- 
swer to  a  question,  testifled: 

"Tes :  we  had  a  rolling  chair  for  him,  and  then 
his  limb  began  to  pain  him  and  rise,  and  he  got 
so  he  couldn't  go  in  it  any  longer.  Q.  When  was 
it  that  the  limb  began  to  pain  him  and  rise?  A. 
In  February  the  first  time.  Q.  Of  this  year 
^meaning  1914)?  A.  Of  this  year;  yes^sir. 
Q.  Now,  how  has  he  been  since  that?  A.  WeU, 
from  February  to  May  he  didn't  suffer  continu- 
ously, but  just  maybe  a  few  days  and  at  night, 
and  maybe  a  few  nights  at  a  time,  but  after 
about  the  20th  of  Majl  of  this  year  he  hasn't  seen 
a  well  minute;  he  has  suffered  constantly  ever 
since  the  20th  of  May." 

On  the  last  trial  she  thus  explains  the 
testimony  just  quoted: 

"WiU  say  I  made  that  statement  that  the  trou- 
ble be^an  m  February,  but  I  never  had  been  on' 
the  witness  stand  before,  and  I  was  nervous  and 
confused  and  worried  and  grieved  and  told  Mr. 

(one  of  her  counsel)  after  I  got  off 

the  stand  that  I  had  made  a  mistake.    Yes;   I 

made  those  answers,  but  I  told  Mr. 

right  away  after  I  went  off  the  stand,  and  I  told 
him  about  it,  and  be  said  it  would  not  be  neces- 
sary for  me  to  go  back  on  the  stand  again,  that 
it  was  not  material.  As  to  my  condition  at  the 
time  I  told  you  that  I  had  made  a  mistake  and 
wanted  to  correct  it,  will  say  I  am  naturally 
nervous,  and  when  anything  is  mentioned  about 
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my  poor  boy  it  is  almost  more  tban  I  can  stand 
— ^we  tried  so  bard  to  save  him.  Yes;  I  am  nerv- 
ous and  broken  down  now." 

We  do  not  find  that  this  explanation  was 
corroborated  by  the  testimony  of  her  coun- 
BeL  Appellee  O.  W.  SulUvau,  on  the  last 
trial,  testified,  among  other  things: 

"After  I  fixed  that  rolline  chair  for  him  he  was 
improvinj;  and  seemed  to  be  in  good  health.  As 
to  whether  or  not  his  leg  had  recovered,  will 
say  it  was  all  healed  up,  and  we  used  no  band- 
ages nor  nothing  on  it  at  aU.  It  healed  all  right. 
To  look  all  right ;  it  looked  to  be  sound  and 
well.    No;    he  did  not  suffer  any  from  it  then. 

*  ♦  *  Yes ;  there  was  something  happ«ied 
to  him  after  that  He  t-umed  his  diair  over; 
that  was  some  time  in  May,  1914,  that  he  turned 
bis  chair  over.  •  •  •  when  I  got  there  they 
had  the  wagon  off  of  him  and  he  was  sitting 
down  on  tlie  ground  there  with  both  hands 
around  his  leg  like  this  (indicating,  holding  leg 
with  both  hands),  grippibg  his  leg,  and  I  asked 
him  if  he  was  hurt,  and  he  said  that  he  was. 

*  *  *  I  don't  believe  he  ivas  ever  out  on  hii 
chair  any  more  after  that." 

This  witness  manifested  considerable  hesi- 
tation in  IdentifylDg  hU  signature  to  the  ver- 
ified petltliOD  upon  which  the  second  trial 
proceeded.    He  testified: 

"Ad  to  whether  I  made  affidavit  to  that  peti- 
tion which  contains  the  following  allegations 
(the  allegations  from  the  petition  upon  which 
the  second  trial  proceeded  and  hereinbefore  quot- 
ed), will  say  I  don't  remember.  As  to  whether 
I  did  not  make  affidavit  in  the  petition  that  this 
case  was  tried  on  and  appealed,  that  the  stump 
of  Lloyd  Sullivan's  leg  bad  never  healed,  will 
say  I  don't  remember.  Yes ;  I  remember  swear- 
ing to  the  petition.  Yes;  I  remember  holding 
up  my  right  hand  and  solemnly  swearing  the  al- 
l^ations  in  that  petition  were  true.  As  to 
whether  I  swore  to  it  without  knowing  that  was 
■Jleged,  will  say  I  signed  it  because  they  asked 
me  to,  and  I  thought  it  was  all  right  As  to 
whether  I  signed  It  and  swore  to  it  without 
knowing  what  was  in  the  petition,  or  whether 
the  allegations  in  it  were  true,  or  not,  will  say, 
of  course,  I  didn't  know  it  all.  As  to  whether 
I  didn't  know  about  those  jdlegationa,  will  say 
I  don't  remember  about  it  No.  I  don't  iraow 
anything  about  that  I  know  I  never  read  the 
I>etition.  »  •  •  Certainly,  the  petition  which 
yon  say  contains  10  pages,  21  paragraphs,  was 
not  written  by  me ;  it  was  written  by  my  law- 
yers." 

He  further  testified  that  the  petition  had 
been  signed  at  the  instance  of  his  attorneys, 
and  that  he  signed  It  to  the  best  of  his 
"knowledge  and  belief,"  and  that  he  was 
"not  a  lawyer."  He  further  testified  that 
this  was  his  first  lawsuit,  and  he  depended 
upon  his  counsel;  that  they  told  him  to 
"swear  to  it,  and  he  swore  to  It" 

Dr.  Kioe's  testimony  upon  the  last  trial  is 
too  lengthy  to  set  out.  It  is  perhaps  suscepti- 
ble, however,  of  the  construction  that  when  be 
testified  upon  the  second  trial  he  had  not 
had  his  attention  definitely  called  to  the  sec- 
ond injury  of  Lloyd  Sullivan's  Injured  Umb 
In  May,  1914.  He  testified  to  the  effect  that 
in  the  absence  of  a  history  of  such  injury,  he 
would  yet  be  iucUued  to  the  opinion  that 
Lloyd  Sullivan's  death  was  caused  by  the 
original  injury,  and  that  In  testifying,  if  he 
did  so,  upon  the  second  trial,  to  the  effect 
that  the  abscesses  then  shown  were  a  proba- 


ble result  of  the  original  injury,  he  meant 
that  the  original  injury  was  Indirectly  so. 

It  cannot  be  said  that  this  change  of  base 
on  the  part  of  appellees  is  calculated  to 
create  a  favorable  Impression;  and,  if  the 
verdict  and  Judgment  rested  alone  upon  the 
testimony  of  appellees,  we  might  feel  inclin- 
ed to  support  appellant's  contention  relating 
to  the  subject  For  on  the  second  trial  the 
evidence  that  Lloyd  Suillran's  injury  con- 
tinued to  infilct  pain  was  undoubtedly  mate- 
rial on  the  issue  of  the  amount  of  damages 
to  be  awarded,  but  otherwise  than  as  mate- 
rial in  the  way  of  augmenting  damages,  the 
question  was  immaterial,  and  the  Jury  may 
have  thought  that  the  particular  issue  upon 
which  the  case  was  made  to  turn  upon  the 
last  trial  was  only  Incidentally  in  mind  of 
the  witnesses,  and  not  emphasized  by  coun- 
sel, and  therefore  may  have  credited  the 
explanations  given  by  appellees.  Moreover, 
upon  the  last  trial  Dr.  Sullivan  for  the  first 
time  testified.  While  it  seems  that  he  was 
distantly  related  to  one  of  the  appellees,  G. 
W.  Sullivan,  who  was  the  doctor's  great- 
uncle,  we  find  nothing  to  cast  suspicion  upon 
his  testimony,  and  he  testified  to  the  effect 
that  he  had  seen  and  observed  Lloyd  SuUl- 
ran  after  be  had  been  first  discharged  by 
Dr.  Rice,  about  a  month  and  a  half  after 
the  original  injury,  and  that  he  had  than 
apparently  recovered  from  the  effects  of  the 
wounds  caused  by  the  car  "as  far  as  a  man 
could  that  had  his  leg  off."  He  further  tes- 
tified that: 

"The  condition  of  his  health  was  good  as  far 
as  I  could  see  after  he  recovered  as  I  say." 

He  also  testified  that  in  June,  1914,  he 
had  been  called  in  to  see  Lloyd  Sullivan, 
and  that: 

"My  diagnosis  of  it  was  that  he  had  an  ab- 
scess, and  it  was  my  opinion  at  that  time  that 
he  had  bruised  it  in  some  way— bruised  the 
stump —  *  •  •  Lloyd  Sullivan  is  dead;  he 
died  along  about  Christmas,  I  believe  the  23d 
of  December,  1914.  I  believe  his  death  was 
caused  by  septic  troubles — septicemia  or  al>- 
sorption  from  that  abscess.  In  my  opinion  the 
abscesses  were  caused  by  a  bruise  received  at 
some  time  subsequent  to  the  accident" 

He  further  testified  that: 

"If  the  railroad  injury  had  left  septic  poison- 
ing, or  an  injury  to  the  bone  that  would  have 
produped  it  in  my  opinion  it  would  not  have 
taken  this  length  of  time  to  develop.  I  think 
it  would  have  come  in  a  very  short  while. 
When  I  first  formed  my  opinion  tliat  some  in- 
jury had  intervened  and  caused  it,  I  did  not 
have  any  history  about  the  subsequent  injury 
at  all.  Nobody  had  told  me  that  he  had  receiv- 
ed an  injury  or  bruise  when  I  examined  hint — ^1 
hadn't  becu  told  that  at  all." 

A  Mrs.  Smith,  sister  of  appellee  Mrs. 
Lillie  Sullivan,  for  the  first  time  also  testi- 
fied, to  the  effect  that: 

After  Lloyd  Sullivan  had  returned  home  from 
the  sanitarium  (about  a  month  after  the  orig- 
inal injury),  "he  appeared  to  be  perfectly  well 
after  he  got  out  I  examined  his  limb  after  he 
got  out  It  appeared  to  be  well.  I  do  not  think 
he  suffered  any  after  he  got  out  after  he  went 
to  going  around  In  his  wheel  chair.    He  never 
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complained.  After  he  got  to  going  around  in 
his  chair,  his  general  appearance  and  health 
Beemed  to  me  to  be  better.  •  *  •  He  was 
never  able  to  be  oat  any. more  after  he  fell  and 
hurt  that  limb." 

A  Mr.  T.  S.  Wheeler  testlfled  to  tbe  effect: 
That  he  had  been  living  at  Sanger  since  1887 
and  knew  the  deceased  in  his  lifetime,  and  re- 
membered the  occasion  of  his  being  hurt  on  the 
railroad  in  May,  1913;  that  he  knew  "that  he 
recovered  and  got  out  after  receiving  that  in- 
jury; I  Heen  him  in  town  after  that  with  his 
chair,  riding  over  town.  Sometimes  I  would  see 
him  maybe  for  three  or  four  days  straight  along 
—I  would  be  In  town,  and  he  would  be  down 
there  at  the  store,  come  down  by  himself." 

The  witness  then  testlfled  to  Lloyd  Sulli- 
van's subsequent  injury  in  May,  1914,  In  the 
overturning  of  his  chair  which  he,  Wheeler, 
witnessed,  and  further  testlfled  that  he  never 
thereafter  saw  Lloyd  Sullivan  out  on  his 
chair. 

Gordon  SuIUvan,  20  years  old  and  a  broth- 
er of  the  deceased,  Lloyd  Sullivan,  also  for 
the  first  time  testified  upon  the  last  trial. 
He  said: 

"After  he,  Lloyd  Sullivan,  came  hack  from 
Gaineaville  he  recovered  from  the  effects  of  that 
injury  in  about  a  month.  He  got  out  and  went 
to  going  around.  He  had  a  rolling  chair  fixed 
up  for  nim  to  get  around,  *  *  •  He  was  in 
perfect  health  after  he  got  out  and  went  to  rid- 
ing in  that  chair.  I  know  that  Lloyd  received 
another  injury  after  he  got  his  health,  and  went 
around,  when  he  turned  over  he  bruised  that 
limb  again.  •  *  •  It  hurt  him  a  great  deal. 
After  that  the  Hmb  began  to  rise,  and  we  called 
in  Dr.  Sullivan  and  Dr.  Rice,  and  they  kept 
lancing  it.  and  it  kept  rising,  and  it  never  heal- 
ed any  more." 

[2]  On  the  whole,  therefore,  we  think  the 
subject  was  properly  submitted  as  an  issue 
for  the  Jury's  determination,  and  this  was 
done  by  the  eooit  la  the  following  language: 

"If  yon  find  and  believe  from  the  evidence 
that  the  death  of  the  original  plaintiff  herein, 
Lloyd  Sullivan,  was  proximately  caused  by  the 
injuries  he  received  when  he  was  struck  by  the 
car  at  Sanger,  about  which  evidence  has  been 
introduced  before  yon,  then  these  plaintiffs  can- 
not recover  anything,  and  you  will  find  in  favor 
of  defendant" 

The  contradictory  statements  of  appellees 
and  of  Dr.  Rice,  If  any,  were  before  the  Jury, 
together  with  tbe  explanations  given  by  these 
witnesses,  as  also  tbe  evidence  of  other  wit- 
nesses, and  we  cannot  say  that  the  verdict 
of  tbe  jury  thereon  must  be  set  aside  on  the 
grounds  urged  by  appellant  as  stated  in  the 
beginning  of  this  discussion. 

[S]  In  this  connection,  however,  we  desire 
to  call  attention  to  an  objection  made  to  tbe 
testimony  of  Gordon  SulUvan,  By  referring 
back  to  his  testimony  as  already  quoted,  it 
will  be  seen  that,  among  other  things,  he  tes- 
tified that  after  lioyd  Sullivan  returned 
from  the  sanitarium  and  got  to  riding  in  hla 
wheel  chair  "he  was  in  perfect  health."  To 
this  statement  appellant  objected  upon  the 
ground  that  it  was  tbe  expression  of  an  opin- 
ion and  conclusion  of  a  nonexpert,  and  ir- 
relevant and  incompetent.  The  court,  how- 
ever, overruled  the  objection.  Without  de- 
termining whether  or  not  of  Itself  the  error 


was  sufllcient  to  cause  a  reversal,  we  think 
tbe  ruling  was  wrong,  and  perhaps  prejudi- 
cial under  the  circumstances  of  this  particu- 
lar case.  The  testimony  of  tbe  physicians 
tended  to  show  that  the  abscesses  causing  the 
s^tic  poison  which  resulted  in  Uoyd  Sulli- 
van's death  were  induced  by  a  diseased  or 
Injured  condition  of  the  bone  in  Ldoyd  Sul- 
livan's injured  leg,  and  whether  the  original 
or  the  subsequent  injury  caused  tbe  absces- 
ses was  the  closely  conteuted  issue,  and  it 
was  going  beyond  tbe  province  of  a  nonex- 
pert witness  to  state  that  Lloyd  Sullivan 
bad,  soon  after  the  first  injury,  regained  "per- 
fect health,"  which,  In  view  of  the  Issue,  com* 
prebended  tbe  Idea  that  the  bone  of  tbe  leg 
had  entirely  healed  long  prior  to  Lloyd  Sul- 
livan's injury  in  tbe  fall  from  bis  rolling 
chair.  Such  an  opinion,  we  think,  was  ad- 
missible only  on  the  part  of  an  expert.  Gor- 
don Sullivan  was  a  nonexpert,  and  as  such 
could  only  properly  testify,  as  did  several 
other  witnesses  to  whose  testimony  oo  ol>- 
jection  was  urged,  as  to  Lloyd  Sullivan's  ap- 
parent general  health,  absence  of  complaint, 
and  to  other  circumstances  within  the  range 
of  common  observation,  which,  together  with 
expert  testimony,  if  any,  would  be  proper  for 
the  consideration  of  a  Jury  in  determining 
whether  Lloyd  Sullivan's  death  was  in  fact 
the  proximate  result  of  tbe  first  or  of  the 
second  injury.  See  Jones'  Blue  Book  of  Evi- 
dence, voL  2,  i  359,  and  11  B.  a  U  p.  680, 
where  the  subject  is  discussed. 

In  this  CMmection  also  we  are  Inclined  to 
the  view  that  the  following  special  instruc- 
tion, requested  by  tbe  defendant  and  refus- 
ed by  the  court,  should  have  been  given: 

"You  are  instructed  in  this  case  that  by  prox- 
imate cause  is  not  necessarily  meant  the  causa 
or  condition  which  is  nearest  in  time  or  space  to 
the  result  which  follows;  and,  even  though  you 
may  believe  in  this  case  that  after  the  injury 
sustained  by  LJoyd  Sullivan  in  having  his  leg 
cut  off  he  thereafter  fell  and  injured  the  stump 
of  such  limb,  still,  if  you  further  believe  that 
the  effect,  if  any,  of  the  injury  received  by  the 
said  Lloyd  Sullivan  at  the  time  he  fell,  if  he 
did  so,  after  the  original  injury  was  inflicted, 
was  slight  only,  and  that  the  active  and  efficient 
and  procuring  cause  of  the  said  lioyd  Sullivan's 
death  was  the  injury  received  at  the  time  he 
was  run  over  by  the  defendant's  cars,  you  will 
find  for  the  defendant  without  reference  to  any 
other  issue  in  the  case,  and  so  say  by  your  ver- 
dict" 

[4]  As  it  seems  to  us.  it  was  the  right  of 
the  defendant  to  have  placed  before  the  Jury 
in  an  afilrmatlve  form  the  law  arising  from 
the  specific  circumstances  recited. 

Under  another  assignment  appellant  in- 
sists that  tbe  court  erred  in  refusing  to  give 
a  peremptory  Instruction  on  the  ground  that 
it  conclusively  appears  from  the  testimony 
that  Lloyd  Sullivan  was  guilty  of  contribu- 
tory negligence  in  entering  upon  appellant's 
track  at  the  time  and  under  the  circumstanc- 
es of  his  injury.  Under  substantially  the 
same  evidence  appellant  on  Its  second  ap- 
peal presented  under  Its  seventeenth  assign- 
ment of  error  the  same  proposition,  and  it 
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was  then  overruled.  At  that  time  we  did  not 
discuss  the  testimony,  but  contented  our- 
selves with  stating  that  we  did  not  think  the 
evidence  "on  either  of  the  Issues  of  defend- 
ant's liability  or  of  plaintiff's  contributory 
negligence"  such  as  to  require  the  peremp- 
tory Instruction  to  find  in  appellant's  favor, 
as  was  requested.  Under  such  circumstances, 
It  would  be  rare  Indeed  that  an  appellate 
tribunal  would  feel  called  upon  to  declare 
a  ruling  of  the  court  erroneous  which,  on 
appeal,  had  been  approved  and  which  later 
the  trial  judge  followed,  and  we  probably 
would  be  entirely  Justified  in  disposing  of  the 
assignment  under  consideration  without  fur- 
ther reference,  except  for  the  earnestness 
with  which  the  contention  is  presented,  and 
the  fact  that  the  discussion  will  probably 
Illustrate  conclusions  hereinafter  announced. 
We  will  therefore  briefly  present  our  view 
upon  the  state  of  the  evidence  relating  to 
the  Issue  of  contributory  negligence. 

[6]  Appellant's  contention  is  to  the  effect 
that  Lloyd  Sullivan  either  did  not  look  for 
the  train  before  he  started  from  the  coal 
bin  to  cross  the  house  track,  as  he  testified, 
or  that  If  he  did  so,  he  voluntarily  and  heed- 
lessly approac&ed  and  attempted  to  cross  the 
track  Immediately  In  front  of  the  approaching 
train.  While  appellant's  witnesses  testified 
to  a  state  of  facts  tending  to  show  that  Lloyd 
Sullivan  received  warning  of  the  approach- 
ing train,  both  from  the  switchman,  Mc- 
Gulre,  and  by  the  ringing  of  the  bell  and 
blowing  of  the  whistle,  yet  this  testimony  was 
either  directly  or  inferentlally  refuted  by  wit- 
nesses in  behalf  of  the  plaintiffs,  and  the  con- 
flict was  clearly  for  the  jury's  determination. 
Assuming,  therefore,  as  In  aid  of  the  verdict 
we  should  do,  that  no  warning  was  given,  and 
that  Lloyd  Sullivan  did  look  for  the  location 
of  the  switch  train  before  leaving  the  coal 
bin,  it  cannot  be  said  as  a  matter  of  law  that 
a  jury  might  not  reasonably  infer  that  at  the 
particular  time  Lloyd  Sullivan  turned  toward 
the  pathway  leading  from  the  pnmphouse  In 
the  direction  of  his  home,  the  engine  and 
train  were  standing  still,  as  one  construction 
of  Lloyd  Sullivan's  testimony  perhaps  indi- 
cates, and  that,  therefore,  in  the  absence  of 
any  warning  Lloyd  Sullivan  might.  In  the 
exercise  of  ordinary  care,  have  concluded 
that  he  could  safely  cross  the  track,  which 
at  most  was  but  15  or  20  feet  away.  It  Is 
true,  as  appellant  contends.  If  the  testimony 
be  so  construed,  it  is,  apparently  at  least, 
altogether  improbable  that  the  train  from 
below  the  depot  could  have  traversed  the  in- 
tervening 255  feet,  as  shown  by  the  testi- 
mony, in  time  to  have  run  over  Lloyd  Sulli- 
van had  he  continued  his  journey  with  rea- 
sonable care  and  diligence,  but,  as  stated  in 
the  beginning  of  this  opinion,  it  is  not  very 
clear  from  Lloyd  Sullivan's  testimony  that 
it  was  not  the  engine  that  Lloyd  Sullivan 
saw  down  about  the  depot.  If  it  was  the 
engine  instead  of  the  cars  to  which  he  refer- 
red, then  there  was  some  seven  or  eight  cars 


attached  to  the  engine  that  extended  north 
from  the  depot  along  the  switch  track,  which 
would  bring  the  train  much  closer  to  the  car, 
which  had  been  spotted  in  front  of  the  stock 
pens,  and  which  ran  over  Lloyd  Snlllvan. 
But  even  in  that  phase  of  the  testimony,  if 
the  train  in  fact  was  standing,  as  Is,  perhaps, 
not  an  unreasonable  Inference  from  Lloyd 
Sullivan's  testimony,  which  was  reproduced 
upon  the  last  trial,  and  there  was  no  warning 
given,  It  would  still  be  for  the  jury,  we  think, 
to  say  whether  Lloyd  Sullivan  was  guilty 
of  contributory  negligence  In  not  again  look- 
ing to  see  whether  or  not  the  train  was  ap- 
proaching, for  the  evidence  tends  to  show 
that  in  turning  towards  the  pathway  across 
the  house  track,  he  necessarily  left  the  de- 
I)ot  and  the  train,  whether  standing  or  in 
motion,  to  his  left  and  a  little  behind,  and 
the  proof  shows  that  be  was  afflicted  In  his 
limbs  so  as  to  deprive  him  of  the  free  and 
rapid  motion ;  his  walk,  as  some  of  the  testi- 
mony indicates,  was  slow  and  somewhat 
difficult;  there  was  a  slight  curve  also  from 
the  depot  to  the  path  crossing,  and  the  en- 
gine cduld  not  be  seen  from  where  Lloyd 
SnlUvan  entered  upon  the  track. 

[II  Then,  too,  it  is  not  Impossible  that  aft- 
er his  entrance  upon  the  track,  his  forward 
progress  was  arrested  by  the  exclamation  of 
June  Teade  to  "go  btuik;  go  back!"  This 
exclamation  and  the  resultant  effort  on  the 
I>art  of  Lloyd  Sullivan  to  retrace  his  steps 
may  possibly  have  been  the  immediate  cause 
of  his  being  run  over.  These  were  all,  as 
it  seems  to  us,  theories  presented  by  the  evl- 
denoe,  and  we  think  it  was  for  the  jury  rath- 
er than  the  court  to  determine  the  issue  of 
whether  or  not  Uoyd  BoUlTaB  was  guilty 
of  contributory  negligence  under  all  of  the 
drcumstnnces  at  the  time.  It  Is  a  rule  estab- 
lished by  many  of  our  authorities  that,  in  or- 
der to  authorize  the  court  to  withdraw  the 
case  from  the  jury  by  a  peremptory  Instruc- 
tion, the  evidence  tending  to  establish  con- 
tributory negligence,  must,  in  the  absence  of 
a  statutory  violation,  be  of  such  character  as 
that  there  Is  no  room  for  ordinary  minds  to 
differ  in  the  conclusion  to  be  drawn  there- 
from. See  Hancock  v.  G.,  C.  &  S.  P.  Ry.  Co., 
09  Tex.  613,  92  S.  W.  456,  and  cases  therein 
cited.  It  has  also  been  held  that  the  mere 
failure  to  look  and  listen  for  the  approach 
of  a  train  Is  not  negUgL'nce  per  se,  and  can- 
not be  treated  as  such  by  the  court,  though 
it  may  be  so  declared  by  a  jury  under  the 
circumstances  of  the  case.  See  El  Paso  Elec- 
tric Co.  v.  Kendall.  78  S.  W.  1081;  S.  A.  * 
A.  P.  Ry.  Co.  V.  Long,  4  Tex.  Civ.  App.  407, 
23  S.  W.  409.  We  are  of  opinion,  therefore, 
that  the  court  did  not  commit  reversible 
error  in  submitting  the  issue  of  contributory 
negligence. 

[7]  In  this  connection  we  should  mention 
the  fact  that  the  court  submitted  the  issue 
of  Lloyd  Sullivan's  contributory  negligence 
in  general  terms  only,  and  that  appellant  re- 
quested a  special  instruction,  attempting  to 
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apply  the  law  of  contributory  negligence  to 
tbe  facts  as  pleaded  by  It.  It  Is  too  late  to 
now  question  the  right  of  a  defendant  npon 
request  to  have  an  affirmative  presentation 
of  the  facts  weU  pleaded  and  relied  upon  by 
him  In  sivport  of  a  plea  of  contributory  neg- 
ligence, if  the  evidence  tends  to  show  a  state 
of  facts  as  so  alleged,  which  fairly  supports 
an  inference  of  negliemce.  See  Wells  Fargo 
Express  Co.  v.  Benjamin,  179  S.  W.  613; 
P.  W.  &  D.  0.  Ry.  Co.  V.  McCrummen,  133  S. 
W.  900,  and  cases  therein  dted. 

[I]  Tbe  court,  however,  is  not  required  to 
give  a  charge  that  is  inaccurate,  and  an  ex- 
amination of  the  special  charge,  to  the  re- 
fusal of  which  error  has  been  assigned  in 
this  case,  shows,  as  we  think,  that  it  was 
objectionable  in  that  it  assumed,  In  the  first 
Instance,  that  Lloyd  Sullivan  did  not  look 
and  listen  for  tbe  train  that  approached,  as 
he  testified  that  he  did.  It  further  assumes. 
In  effect,  that  if  Lloyd  Sullivan  attempted 
to  cross  tbe  track  under  the  circumstances 
pleaded  and  recited  in  the  charge.  It  would 
constitute  negligence,  whereas  this  was  for 
the  jury  to  determine  from  all  of  the  evidence 
before  it.  The  special  charge  further  assum- 
ed that,  if  Lloyd  Sullivan  approached  the 
track  and  was  run  over  under  the  circum- 
stances recited,  the  result  was  the  proximate 
cause  of  his  negligence;  whereas  this  also 
was  for  the  Jury;  particularly  in  view  of  the 
testimony  hereinbefore  referred  to,  possibly 
indicating  that  Lloyd  Sullivan's  progress  was 
interrupted  by  the  sudden  exclamation  of 
June  Teacle,  and  that  this  act  on  the  part 
of  Teacle,  co-operating  with  the  negligence 
of  the  (veratlves  of  the  train  in  failing  to 
give  warning  of  its  approach,  may  possibly 
have  been  the  proximate  cause. 

A  further  special  instruction  on  the  issue 
of  contributory  n^ligence  was  requested  by 
appellant,  which  embodied  circumstances  in- 
daded  in  the  special  charge  Jnst  disposed 
of,  and  also  Included  a  reference  to  the  al- 
lied warning  given  by  the  brakeman,  Mc- 
Gulre,  but  this  charge  also,  as  we  think,  was 
likewise  objectionable,  in  that  it  assumed 
tbat  Lloyd  Sullivan,  at  the  time  he  started 
towards  and  across  defendant's  track,  did 
not  look  and  listen,  nor  did  the  diarge  re- 
quire a  finding  on  the  part  of  tbe  jury  that 
the  circumstances  recited  did  constitute  neg- 
ligence, but  assumed,  in  effect,  that  if  Lloyd 
Sullivan  did  attempt  to  cross  tbe  track  under 
the  circumstances  recited,  that  it  would  con- 
stitute negligence  as  a  matter  of  law.  The 
charge  was  therefore  properly  rejected. 

(f ]  Error  has  been  assigned  to  the  follow- 
ing portion  of  the  court's  charge: 

"Now,  if  you  find  and  believe  from  the  evi- 
dence that  at  the  time  alleged  in  plaintiffs'  peti- 
tion, that  the  deceased,  Lloyd  Sullivan,  was 
passing  over  the  defendant's  track  at  tbe  place 
where  people  generally  passed  over  the  same  in 
going  to  and  from  tbe  water  plant,  as  mention- 
ed in  paragraph  6,  if  you  find  that  the  people 
did  so  pass  over  said  track  as  so  ifezplained 
therein,  and  you  farther  find  that  in  so  passing 
over  the  same  that  he  was  struck  by  a  car  be- 


ing backed  or  moved  by  tbe  train  which  was 
bemg  switched  at  such  place  of  Sanger,  and 
you  further  find  that  defendant  company  did 
not  have  a  watchman  on  said  backing  cars  to 
discover  any  person  or  persons  who  might  be 
on  said  track  at  the  place  passing  across  the 
same,  or  if  you  find  that  said  employes  operat- 
ing said  train  failed  to  give  any  signal  of  the 
backing  of  said  train,  such  as  ringing  the  bell, 
or  blowing  the' whistle,  just  prior  to  the  acci- 
dent, and  you  further  find  that  deceased,  Lloyd 
Sullivan,  was  not  guilty  of  contributory  negli- 
gence, as  explained  in  section  8  hereof,  or  sec- 
tion 6  above,  and  you  further  find  that  either 
the  failure  to  keep  a  watchman  on  said  cars  so 
being  backed,  if  they  did  so  fail,  or  failure  to 
give  some  signal  of  the  approach  of  the  train, 
such  as  ringing  the  bell  or  blowing  the  whistle, 
if  they  did  so  fail,  was  negligence  on  tbe  part 
of  the  operatives  of  said  train,  and  you  fur- 
ther find  that  such  negligence,  if  any,  was  the 
proximate  cause  of  tbe  deceased  Lloyd  Sulli- 
van's injuries,  an?  you  further  find  that  said 
injuries,  viz.  having  his  leg  run  over  by  said 
train,  did  not  proximately  cause  his  death,  then 
you  will  find  in  favor  of  the  plaintiffs,  unless 
you  further  find  for  tbe  defendant  under  other 
sections  of  this  charge." 

We  think  this  charge  is  erroneous,  In  that 
its  effect  was  to  inform  the  jury  that,  if  tbe 
defendants  had  no  watchman  on  the  cars 
or  gave  no  signal  by  bell  or  whistle,  the  de- 
fendant would  be  liable  under  other  condi- 
tions there  stated,  even  though  the  defend- 
ant had  exercised  ordinary  care  in  other 
respects,  and  even  though  Lloyd  Sullivan 
may  have  bad  sufficient  warning  through  oth- 
er sources.  It  was  undisputed  that  there  was 
no  watchman  upon  the  backing  train,  and  it 
may  be  true  that  the  operatives  of  the  train 
failed  to  give  any  signal  of  its  baclring,  such 
as  ringing  the  bell  or  blowing  the  whistle. 
Just  prior  to  the  accident,  yet  if  in  fact  the 
brakeman,  McGuire,  as  he  testified,  warned 
the  deceased  as  he  started  towards  the  track 
and  deceased  heard  him  in  time  to  have 
availed  himself  of  the  warning,  all  of  which 
was  for  the  Jury  to  determine,  then  the  fact 
that  there  was  no  watchman  on  the  car,  and 
that  no  warning  signal  had  been  given  by 
bell  or  whistle,  would  not  necessarily  be  ma- 
terial. Tbe  defendant  had  the  right  to  have 
the  Jury  determine  from  all  of  the  facts 
whether  the  defendant  exercised  ordinary 
care  to  give  warning,  in  any  way  in  which 
it  might  be  done,  of  the  approach  of  the 
cars,  and  the  charge  objected  to  la  affirma- 
tively erroneous  in  excluding  the  effect  that 
might  have  been  given  to  the  warning,  if 
any,  given  by  the  brakeman,  McOuire. 

We  are  of  the  opinion  that  there  was  error 
also  in  permitting  the  introduction  of  a  part 
of  the  testimony  of  appellees'  witness  Joe 
Warren.  On  the  trial.  Joe  Warren,  the  ne- 
gro helper  of  June  Teacle.  standing  upon  the 
platform  of  the  stock  pens,  testified  that  he, 
as  well  ns  June  Teacle,  holloed  to  Lloyd  Sul- 
livan. He  further  testified  that  he  did  not 
hear  the  brakeman  McGuire  halloo  to  Lloyd 
Sullivan;  that  he  never  heard  tbe  brakeman 
say  a  word,  and  that  he  had  not  theretofore 
so  testified.    Oh  cross-examination,  and  ifo^ 
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the  purpose  of  Impeachment,  tbe  defendant 
offered  the  following  portion  of  the  testi- 
mony of  Joe  Warren,  given  upon  the  first 
trial  of  the  case  in  1913: 

"Q.  How  did  yon  tell  him  to  go  back?  A.  I 
said  "Tlie  train  is  going  to  back  up  here;  you  had 
better  look  out'  Q.  Did  you  halloo  at  himV 
K.  No,  sir ;  not  in  a  distressing  way,  because  I 
thought  that  he  could  get  out  of  the  way.  Q. 
Didn't  you  see  the  brakemon  there  at  that 
time?  A.  The  brakeman  was  on  the  same  side 
he  was  on.  Q.  On  the  same  side  Uoyd  Sulli- 
van was  on?  A.  Yes,  sir.  Q.  Did  he  run  to- 
warAa  Uoyd  Sullivan?  A.  He  did  after  the 
train  had  very  near  caught  him;  he  run  toward 
him.  Q.  You  saw  him  run  toward  him  before 
be  was  struck?  A.  Yes,  sir.  Q.  Did  you  hear 
the  brakeman  halloo  at  him?  A.  Yes,  the 
brakeman  said  you  are  going  to  get  hurt,  or 
something  like  that.  Q.  Was  he  running?  A. 
Yes,  sir;  he  was  running  then.  Q.  He  told  him 
be  was  going  to  get  hurt  if  he  didn't  look  out? 
A.  Yes,  sir.  Q.  Could  you  see  the  brakeman 
standing  out  close  to  the  coal  bin  just  when 
Uoyd  Sullivan  started?  A.  Yes,  sir.  Q.  Did 
yon  see  the  brakeman  give  the  stop  signal  then? 
A.  No,  sir.  Q.  Were  you  looking  at  him?  A. 
No,  I  wasn't  watching  him;  I  was  watching 
Lloyd  Sullivan.  Q.  You  don't  know  whetlicr 
he  gave  the  stop  signal  then  or  not — the  only 
stop  signal  you  saw  him  give  was  after  the  train 
had  struck  him?  A.  It  was  just  before  it 
struck  hira.  Q.  You  saw  the  brakeman  ^ive 
the  stop  signal  Just  before  the  train  struck  him? 
A.  Yes,  sir." 

Thereafter  the  plaintiffs,  in  corroboration 
of  the  witness,  offered,  over  the  appellant's 
objection,  the  following  portion  of  the  testi- 
mony of  Joe  Warren,  given  on  the  second 
trial  of  thUi  case  in  September,  1914: 

"I  always  try  to  remember  things.  Yes!  I 
tried  on  the  last  trial  to  remember.  No;  there 
is  no  reason  that  I  should  remember  any  more 
now  than  I  did  then.  I  don't  undertake  to  sny 
whether  I  did  or  didn't  make  that  answer  on 
the  last  trial.  As  to  whether  I  was  asked  this 
and  made  tbe  following  answer:  'Did  you  hear 
tbe  brakeman  holler  at  him  ?  A.  Yes ;  the  brake- 
man  said,  'You  are  going  to  get  hurt,'  or  some- 
thing like  that;  wiU  say  that  was  Mr.  Teade. 
If  I  made  that  answer,  I  was  trying  to  repeat 
what  Mr.  Teacle  said;  not  the  brakeman,  but 
Mr.  Teacle.  You  got  that  wrong  there;  not 
the  brakeman — Mr.  Teacle,  I  meant  to  say." 

[10]  To  the  testimony  so  given  in  corrobo- 
ration tbe  defendant  objected,  to  the  effect 
that  it  was  irrelevant  and  incompetent,  and 
.  as  Indicated,  we  think  the  objection  should 
have  been  sustained.  It  is  said  in  40  Cyc. 
2787,  that: 

"As  a  general  rule,  a  witness  cannot  be  cor- 
roborated by  proof  that  on  previous  occasions 
be  has  made  the  same  statements  as  those  made 
in  his  testimony,  and  the  rule  is  the  same 
whether  the  previous  statements  were  made 
verbally  or  in  writing,  and  applies  equally  to 
statements  under  oath  and  unsworn  state- 
ments." 

On  the  same  subject  our  Supreme  Court 
In  the  case  of  Insurance  Co.  r.  Eastman,  95 
Tex  34,  64  S.  W.  863,  said: 

"Upon  tbe  subject  of  admitting  tbe  testimony 
of  the  former  declarations  of  a  witness  in  sup- 


port of  his  testimony  given  upon  the  trial,  there 
is  a  great  contrariety  of  opinion  as  to  the  cir- 
cumstances which  render  such  admission  proper. 
But  two  rules  are  reasonably  well  established: 
(1)  That  in  the  absence  of  evidence  impeaching 
the  credibility  of  a  witness,  midi  testunony  is 
never  admissible.  Moody  v.  Gardner,  42  Tex. 
414.  (2)  That  whenever  a  witness  is  sought  to 
be  Impeached  by  shovnng  that  he  has  made  dec- 
larations inconsistent  with  the  testimony  given 
by  him  upon  the  trial,  and  Uie  tendency  of  such 
impeachine  evidence  is  to  show  that. the  testi- 
mony of  the  witness  is,  by  reason  of  some  mo- 
tive existing  at  the  time  of  the  trial  or  of  some 
influence  then  operating  upon  him,  fabricated, 
it  is  proper  to  admit  evidence  of  his  former  dec- 
larations which  corroborate  bis  testimcmy,  pro- 
vided such  declarations  were  made  at  a  time 
when  no  such  motive  or  influence  existed." 

As  It  seems  to  us,  it  is  quite  dear  that  the 
corroborating  evidence  offered  is  not  brought 
within  the  exception  indicated  in  the  quota- 
tion we  have  Just  made,  and  which  is  sup- 
ported by  numerous  authorities,  that  la  to 
say,  Joe  Warren,  having  been  Impeached  by 
the  introduction  of  contradictory  statements 
given  by  the  witness  on  the  first  trial,  could 
not  corroborate  the  testimony  given  by  him 
upon  the  last  trial  to  the  contrary  by  prov- 
ing that  upon  the  second  trial  he  had  testi- 
fied in  harmony  with  his  evidence  upon  the 
last  trial;  It  not  appearing  in  any  way  that 
the  motive,  if  any,  which  induced  the  witness 
to  testify  falsely  upon  the  last  trial,  if  be 
did  so,  did  not  exist  with  like  force  at  the 
time  of  his  testimony  upcm  the  second  trial 
when  the  corroboratlag  evidence  was  givea 
It  further  appears  In  the  evidence  that  Joe 
Warren  was  an  employe  of  the  appellee  G. 
W.  Sullivan  at  the  time  of  the  accident  to 
Lloyd  Sullivan,  having  temporarily  been 
loaned  to  June  Teade  for  the  purpose  of 
loading  the  mules.  What  other  or  later  con- 
nection, if  any,  between  the  witness  and  ap- 
pellee G.  W.  Sullivan  does  not  appear,  bat 
we  think  the  testimony  of  the  witness  upon 
the  last  trial,  together  with  the  impeaching 
testimony,  and  such  explanation,  if  any,  as 
the  witness  could  make  at  the  time  of  im- 
•peachment,  should  all  be  left  to  the  Jury, 
without  the  supporting  aid  of  the  fact  im- 
properly proven  that  he  gave  a  consistent 
explanation  a  year  before.  See  Vicars  v.  6., 
0.  &  S.  P.  Ry.  Co.,  87  Tex.  Civ.  App.  600,  84 
S.  W.  286;  P.  W.  &  D.  C.  Ry.  Co.  v.  Stone. 
26  S.  W.  808. 

Appellant  urges  a  number  of  assignments 
presenting  other  questions,  but  they  have  no 
such  applicability  to  the  case,  nor  such  im- 
portance, as  makes  It  necessary  In  our  opin- 
ion to  discuss  them.  All  assignments,  except 
as  hereinabove  indicated,  are  therefore  ove^ 
ruled.  But  for  the  errors  noted  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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COKEB  V.  MOTT  et  «1.    (No.  0T4S.) 

(Gooit  of  Civil  Appeals  of  Texas.    Sen  Antonio. 

Not.  29,  1916.     Rehearing  Denied 

Jan.  8,  1917.) 

1.  Appeal  and  Ebbob  «=»1011(1)-  Review— 
Findings  ok  Fact. 

The  trial  judge's  findings  as  to  the  facts 
have  the  same  effect  as  findings  of  a  jury,  and  if 
the  evidence  is  conflicting,  a  mere  prepouderance 
against  the  finding  is  not  cause  lor  reversal. 

[For  other  cases,  gee  Appeal  and  Krror,  Cent. 
Di«.   SI  3983-39S8;    Dec.   Dig.   <8=>1011(1).] 

2.  Appeal  and   Erboe   «=»856(1)— Review— 
PBBStnfPTIONS  Favobino  Judouent. 

VHien  the  judgment  of  the  court  can  be  mp- 
ported  by  any  reasonable  theory  as  to  the  evi- 
dence and  there  are  no  conclusions  of  fact  and 
law,  the  judgment  must  be  aiiirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  3408 ;   Dec.  Dig.  «=s>856(l).] 

3.  Appeal  and  Ekbob  9=91011(1)— Re,vibw— 
Findings  of  Pact — Weioht  of  Evidence. 

The  fact  that  the  trial  judge  accepted  testi- 
mony of  defendant  alone,  as  against  that  of 
plaintiff  and  his  witnesses,  is  not  ground  for  a 
reversal. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  Si  3983-3988;  Dec.  Dig.  «=» 
1011(l).l 

Appeal  from  ^neces  County  Court;  Wal- 
ter P.  Tlmon,  Judge. 

Suit  by  J.  C.  Coker  against  W.  O.  Mott  and 
anotber,  to  recover  on  a  note  and  foreclose 
a  chattel  mortgage  given  as  security  there- 
for. From  a  judgment  against  the  maker 
fcMT  the  amount  of  the  note,  but  denying  fore- 
closure, plaintiff  appeals.    Affirmed. 

Suttle  ft  Todd,  of  Corpus  Christl,  for  ap- 
pellant. Pope  ft  9utberlancl,  of  Corpus 
CbristI,  for  appelleea 

BT/T,  0.  J.  Appellant  sued  W.  C.  Mott  on 
a  promissory  note  for  $104.40  and  to  fore- 
close a  mortgage  on  a  certain  automobile, 
executed  by  Mott  to  appellant  W.  E.  Wo- 
mack  was  made  a  party  to  the  suit  on  the 
ground  that  he  was  In  possesion  of  the  auto- 
mobile and  claiming  the  same.  The  cause 
was  tried  without  a  Jury,  and  Judgment  ren- 
dered in  favor  of  appellant  as  against  Mott 
for  the  amount  of  the  note,  but  in  favor  of 
W.  K.  Womack  for  .the  automobile. 

Womack  swore  that  he  was  the  owner  of 
the  Star  Theater,  and  that  on  March  27, 
1913,  Mott,  as  his  agent,  sold  the  same  to 
Tyler  ft  Co.,  taking  the  automobile  in  part 
payment,  that  be  (Womack)  took  possession 
of  the  automobile,  and  always  retained  pos- 
session as  the  owner  of  the  same,  and  that 
Mott  had  no  interest  whatever  In  the  auto- 
mobile. Appellant  showed  that  on  March 
27,  1913,  Mott  sold  the  Star  Theater,  and 
gave  a  written  transfer  in  his  own  name,  and 
received  a  bill  of  sale  from  Tyler  ft  Co.  to 
him  for  the  automobile ;  that,  on  April  2, 
1913,  Mott  gave  him  the  note  for  $194  and 
a  mortgage  on  the  autMDobUe.  The  trans- 
fer of  the  Star  Theater  was  not  filed  for 
record  until  April  10,  1916,  and  the  Mil  of 
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sale  to  Che  automobile  was  not  acknowledged 
or  recorded.  Appellant  swore  that  Mott  told 
him  that  he  traded  the  theater  to  Tyler  ft 
Co.  and  that  he  bad  taken  the  automobile 
as  part  pay  for  the  theater;  that  he  saw 
the  automobile  a  number  of  times  in  the  pos- 
session of  Mott,  and  that  Mott  had  repre- 
sented that  he  was  the  owner  of  the  automo- 
bile, and  had  tried  a  number  of  times  to  sell 
the  same  to  appellant.  Two  witnesses  swore 
that  the  Star  Theater  had  been  listed  with 
them  for  sale  by  Mott 

The  evidence  showed  that  Mott  left  Corpus 
Christl  after  the  sale  of  the  theater,  prob- 
ably immediately  after  giving  the  note  and 
mortgage.  He  could  not  have  had  possession 
of  the  automobile  more  than  six  days  tefore 
he  gave  the  note  and  mortgage,  and  yet  ap- 
pellant swore  that  he,  during  that  time,  saw 
Mott  in  possession  of  the  automobile  a  num- 
ber of  times  and  that  he  "tried  numbers  of 
times  to  sell  same  to  plalnUIE."  Womack 
flatly  contradicted  appellant  as  to  Mott 
ever  having  possession  of  the  automobile. 
No  one  else  testified  that  Mott  was  ever  in 
possession  of  the  automobile.  Womack  did 
nothing  to  cause  appellant  to  think  Mott 
owned  the  automobile.  Appellant  did  not 
state  that  he  saw  the  bill  of  sale  before  the 
note  and  mortgage  were  executed. 

[1 , 1]  When  a  cause  Is  tried  by  the  Judge, 
his  findings  as  to  facts  have  the  same  force 
and  effect  as  the  findings  of  a  Jury.  If  the 
evidence  is  conflicting,  a  mere  preponderance 
in  favor  of  the  losing  party  Is  not  cause  for 
a  reversal.  Mann  v.  Wallls,  75  Tex.  616,  12 
S.  W.  1123.  The  trial  Judge  was  In  a  much 
better  position  to  pass  upon  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
their  testimony  than  this  court  eould  be. 
The  bills  of  sale  were  given  and  received  by 
Mott  without  the  connivance  of  Womack, 
and  the  court  may  have  deemed  them  a  part 
of  Mott's  scheme  to  get  money  from  api)el- 
lant  Womack's  positive  testimony  was  not 
shaken  by  the  words  and  acts  of  a  man  who 
got  money  from  another  and  then  fled  from 
the  community.  Whenever  the  judgment  of 
the  court  can  be  supported  by  any  reasonable 
theory  as  to  the  evidence,  it  must  be  affirm- 
ed, where  there  are  no  conclusions  of  fact 
and  law.  Tinsley  v.  Penniman,  8  Tex.  Civ. 
App.  495,  29  S.  W.  175. 

[3]  Because  the  trial  Judge  pr^erred  to 
believe  Womack  as  to  his  ownership  and 
possession  of  the  property,  rather  than  the 
testimony  of  appellant  and  his  witnesses, 
can  form  no  ground  for  a  reversal  of  the 
judgment,  and  none  of  the  dedslons  dted  by 
appellant  sustains  any  such  contention.  We 
can  readily  conceive  of  a  case  In  which  a 
Judge  could  properly  and  wisely  reject  the 
testimony  of  20  witnesses  and  take  that  of 
one  witness,  even  though  the  evidence  of  the 
20  be  supported  by  written  testimony  for 
which  the  one  witness  was  not  responsible. 

-^ 
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No  «ffort  was  made  by  atwellant  to  show 
by  Tyler  that  be  really  bought  the  theater 
from  Mott  or  really  sold  him  the  automobile. 
Womack  swore  the  theater  was  his,  and  that 
Mott  acted  as  his  agent  in  selling  It  and 
taking  the  automobile  as  part  payment,  and 
the  bills  of  sale  did  not  destroy  that  evi- 
dence. 
The  Judgment  is  affirmed. 


GORDON  V.  TEXAS  «  PACIFIC  MEHCAN- 
TII<B  &  MFO.  CO.    (No.  8449.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  21,  1916.     Rehearing  Denied 

Nov.  26,  1916.) 

1.  Masteb  and  Servant  «=33Q2(2)— Irjubiks 

TO   THIBD    PEBSONS— LlABILlTt    0^   MaSTEB. 

The  owner  of  an  automobile  who  was  not 
present  at  the  infliction  of  the  injury  cannot  bt 
held  liable  except  it  be  shown  that  the  person 
in  charge  was  not  only  the  a^ent  of  the  owner, 
but  was  at  the  time  engaged  m  the  business  of 
his  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  1218,  1219;  Dec  Dig. 
<8=>302(2).] 

2.  Masteb  and  Sbbvant  «3>302(2)— Injubiks 

TO   TnrBD    PeBSONB  — AUTKOBITY    OF    SSBT- 
ANT. 

While  authority  to  nse  an  automobile  in  ex- 
ceptional ways  mignt  be  implied  by  circumstanc- 
es which  would  warrant  the  inference  that  the 
employer  knew  of  such  uses,  the  commitment  of 
a  car  to  the  custody  and  control  of  an  employ^ 
for  the  special  purpose  of  delivering  merchsn- 
dise  would  not  alone  authorize  the  conclusion 
that  the  employ6  was  at  liberty  to  use  the  car 
for  other  purposes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S{  1218,  1219;  Dec  Dig. 
<»5>8Q2(2).l 

S.  Mastxb  and  Sebvant  «s»832(4)— Injitbixs 
TO  Third  Pbbsonb— TaiAii— Instbuctiohb. 
In  an  action  for  injuries  caused  by  an  auto- 
mobile driven  by  defendant's  servant,  where  it 
appeared  that  the  automobile  was  in  the  gen- 
eral control  of  the  servant  for  c<»nmercial  use 
during  the  daytime,  and  that  the  accident  hap- 
pened at  night,  while  the  servant,  after  his 
employment  nnd  finished^  was  taking  persons 
banng  no  control  over  him  to  a  fire,  the  court 
properly  refused  a  requested  instruction  that 
if  toe  maohine  was  defective  and  dangerous  to 
use  upon  the  road  at  night,  and  that  the  defects 
and  danger  were  within  the  knowledge,  actual 
or  constructive,  of  the  defendant,  and  the  driver 
was  one  of  its  employes,  defendant  would  be 
liable  for  the  consequences,  even  though  the 
driver  was  not  using  the  car  in  the  business  of 
his  master  or  -nith  his  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1277;  Deo.  Dig.  «=» 
302(4).] 

4.  Tbial  «=>252(8)—Instbvotion»— Evidence 
TO  Support. 
In  an  action  for  injuries  caused  by  defend- 
ant's automobile  driven  by  its  employ^,  where 
there  was  no  evidence  of  incompetency  or  reck- 
lessness of  the  driver  or  knowledge  on  the  part 
of  the  defendant  of  such  incompetency,  an  in- 
struction that  if  defendant  owned  the  automo- 
bile and  the  driver  had  been  employed  regularly 
and  was  incompetent  or  recldess,  and  the  in- 
competency or  recklessness  was  known  to  de- 
fendant, and  the  driver  was  thereafter  given  con- 
trol of  the  car,  the  retention  of  the  driver  under 


such  circumstances  constitnted  negligence,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  I  608;   Dec  Dig.  «=»252(8).] 

5.  Evidence    «=x>106(5)  ..- Ihtoxioatiok— Ad- 

lUSSIBILJTT. 

In  an  action  for  damages  caused  by  defend- 
ant's automobile,  driven  by  its  servant,  where 
there  was  no  evidence  tending  to  show  that  the 
servant  was  habitually  intoxicated  or  defend- 
ant ever  knew  or  heard  of  his  being  in  an  in- 
toxicated condition,  testimony  that  the  driver  on 
one  occasion  had  appeared  intoxicated  when  he 
came  to  deliver  merchandise  to  the  witness  wis 
incompetent 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  1 187;  Dec  Dig.  «=9l06(6).] 

6.  Masteb  and  Sebvant  «=3330(S)— iNjrnusa 
to  Thibd  Person- Evidence— SnmciENCY. 

In  an  action  for  damages  caused  by  defend- 
ant's automobile  while  driven  by  its  servant  ev- 
idence that  the  servant  was  acting  outside  the 
scope  of  his  employment  kdd  suSdant  to  Josd:^ 
a  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (  1272;  Dec  Dig.  «=» 
330(3).] 

7.  Master  ahd  Sebvant  «s>330(1)— Ibjubies 
TO  Tribd  Pbbson— Rvioknok— Bxtrobh  or 
Proof. 

In  an  action  for  damages  caused  by  an  auto- 
mobile driven  by  defendant's  servant,  although 
proof  that  an  automobile  is  l>eing  driven  by  a 
servant  will  support  a  finding  of  fact  that  he 
was  employed  in  the  business  of  his  master,  in 
the  absence  of  counten^ailing  proof,  the  burden 
of  proof  as  a  matter  of  law  remains  upon  the 
plaintiff  to  establish  the  material  allegations 
upou  which  recovery  must  rest,  since  while  ttte 
weight  of  the  evidence  may,  from  time  to  time, 
shift,  the  burden  of  proof  as  to  the  essential 
elements  of  the  plaintiffs  cause  of  action  does 
not 

[Ed.  Note.— For  other  esses,  see  Master  and 
Servsnt  Cent  Dig.  f  1270;  Dec  Dig.  «=» 
330(1).] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Suit  by  Mrs.  R.  N.  Gordon  against  the 
Texas  ■&  Padflc  Mercantile  &  Manufacture 
Ing  Company.  Judgment  for  the  defendant, 
and  plaintiff  appeals.    Affirmed. 

Alexander,  Baldwin  &  Ridgway,  of  Ft 
Worth,  for  apipellant  John  W.  Wray,  of  Ft 
Worth,  for  appellee. 

CONNER,  C.  J.  Mrs.  R.  N.  Gordon 
bronght  this  suit  in  the  district  court  of 
Palo  Pinto  county  against  tlie  Texas  &  Pa- 
dflc Mercantile  &  Manufacturing  Company 
on  February  16,  1915,  for  $23,000  damages 
because  of  personal  Injuries  received  by  her 
on  the  night  of  March  24,  1914,  in  an  auto- 
mobile collision.  She  alleged  that  the  de- 
fendant company  was  a  corporation  engaged 
in  a  general  mercantile  business  at  Thurber, 
Tex.,  and  owned  and  operated  an  automobile 
truck  that  It  used  In  and  about  Its  business 
and  between  tlie  towns  of  Thurber  and  Min- 
gus  In  hauling  merchandise  and  tranq[K>rting 
men  between  said  towns  and  in  protecting 
and  looking  after  Its  property.  She  fortber 
alleged  that  on  the  night  mentioned  she,  with 
her  children  and  brother,  was  driving  a  one- 
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horse  bmggy  along  tbe  public  road  from 
Mlngna  to  Tburber,  when  she  met  the  de- 
fendant's automobile  truck,  driven  by  one  of 
Its  agents  and  aerrants,  and  that  without 
fanlt  on  her  part,  and  through  the  negligence 
of  said  servant,  the  automobile  ran  into  the 
buggy,  threw  her  oat  upon  the  ground,  and 
seriously  Injured  her,  the  particulars  of 
which  we  need  not  here  specify.  It  was  al- 
leged that  the  automobile  truck  at  the  time 
was  defective  in  particulars  set  out  in  the 
petition,  and  "was,  at  the  time  of  tbe  acci- 
dent, being  nsed  for  defendant's  business." 
It  was  alleged  that  the  defendant  was  neg- 
ligent In  permitting  said  ant<HnoblIe  to  be  used 
upon  the  public  road  at  night  with  the  de- 
fects cQieclfied,  and  that  the  machine  in  Its 
condition  was  a  dangerous  one,  '^hlch  the  de- 
fendant knew,  or  oeuld  have  known  by  the 
exercise  of  ordinary  care.  As  a  farther 
ground  of  negligence  It  was  alleged  that  the 
defendant  employed  and  permitted  said  car 
to  be  operated  by  a  careless,  Incompetent, 
and  reckless  driver.  Tba  defendant  answer- 
ed by  general  demurrer,  general  denial,  and 
plea  of  contrlbatctry  n^icenoe.  Upon  the 
trial,  which  was  on  October  12, 1016,  the  case 
was  submitted  to  a  Jury  uixm  special  issues. 
In  answer  to  whi<di  the  Jury  returned  the  fol- 
lowing verdict: 

"We,  the  jury,  find  that  Charley  De  Witt  (the 
driver  of  the  automobile  at  the  time  in  question] 
was  not  engaged  in  the  defendant's  business  at 
tbe  time  of  the  accident,  and  was  not  acting 
within  the  scope,  nor  apparent  scope,  of  hia 
employment" 

Tbe  jury  had  been  instructed  that  in  event 
they  so  answered  that  Isssue,  other  Issnes 
need  not  be  considered  by  them,  and  there- 
upon the  court  entered  Judgment  In  favmr  of 
the  mercantile  company,  from  which  the 
plaintiff  has  duly  prosecuted  an  appeal. 

Krror  Is  assigned  to  the  refusal  of  the 
court  to  give  the  following  specl&l  Instruc- 
tion: 

"Gentlemen  of  the  Jnr^:  Tou  are  instructed 
that  though  }ron  may  beheve  from  tbe  evidence 
that  at  tbe  t:me  of  the  accident  in  question  the 
auto  truck  eanslng  the  accident  was  not  being 
used  for  any  business  of  the  defendant,  yet,  if 
you  believe  from  tbe  preponderance  of  evidence 
that  said  car  was  owned  by  defendant,  and  that 
it  was  being  driven  by  an  employ^  of  tne  defend- 
ant, and  that  said  car  was  In  a  bad  state  of  re- 
pair and  defective,  and  that  such  defects  or  bad 
state  of  repair.  If  any,  rendered  snid  car  a 
dangerous  machine  to  use  on  the  public  road  in 
the  nighttime,  and  that  defendant,  or  those  of 
its  agents  or  employes  who  had  control  and 
management  of  said  car,  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of  such 
defective  condition,  if  any,  and  knew  of  the  dan- 
ger to  the  traveling  public  incident  to  the  op- 
eration of  said  car  upon  the  public  road  in  its 
defective  condition,  and  that  such  use  and  op- 
eration of  the  oar  in  such  eondition  at  said  time 
and  place  was  negligence,  and  that  plaintiff  was 
injured,  and  that  such  negligence  of  defend- 
ant, if  any,  was  the  proximate  canse  of  her  in- 
jancs,  if  any,  then  you  will  find  for  plaintiff." 

It  seems  evident  that  the  requested  diarge 
anttaoriaes  a  recovery  without  a  finding  that 
tile  appellee  company,  through  some  authoris- 
ed aaeat  or  sonrce,  knew,  or  by  tbe  use  of 


due  care  should  have  known,  that  the  driver 
of  the  car  was  using  it  for  the  purpose  shown 
in  the  evidence.  The  charge  i»wceedB  upon 
the  assumption,  and  appellant  so  urges,  that 
if  the  machine  was  defective,  as  alleged,  and 
as  there  was  evidence  to  show,  and  that  it 
was  dangerous  to  use  it  upon  the  road  at 
night,  as  was  being  done,  and  that  said  de- 
fects and  danger  were  within  the  knovrledge, 
actual  or  constructive,  of  tbe  applies  com- 
pany, and  that  the  driver  was  one  of  its 
employte,  then  appellee  would  be  liable  in 
damages  for  the  consequences,  even  though 
at  the  time  in  controversy  the  driver  was 
not  using  the  car  in  the  business  of  his  mas- 
ter, but  for  purposes  of  his  own,  or  of  others 
with  Urn  without  any  knowledge  on  the  part 
of  the  master  that  it  was  at  the  time  being 
so  used. 

The  evidence  substantially  shows  that  De 
Witt,  the  driver,  had  for  a  number  of  yeaiis 
served  the  defendant  company  in  the  capaci- 
ty of  a  driver  of  the  aatomoblle  in  question; 
that  the  automobile  was  used  in  the  deliv- 
ery of  merchandise  In  and  about  the  town  oC 
Thurber  and  on  monthly  trips  to  the  town 
of  Mingus,  on  the  railroad  a  few  miles  away ; 
that  ordinarily  deliveries  of  merctaandlse 
were  made  in  tbe  daytime,  although  there 
was  evidence  that  occasional  deliveries  were 
made  as  late  as  8  or  10  o'clock  at  night.  De 
Witt  had  been  furnished  and  kept  a  key  to 
the  garage  in  which  the  automobile  was  kept 
at  night.  The  evidence  is  silent  as  to  wheth- 
er or  not  any  other  person  had  such  a  key. 
t)n  the  night  In  question  De  Witt  completed 
his  deliveries  about  6:30  o'clock,  boused  his 
automobile,  and  thus  completed  his  labors 
for  the  day.  Some  time  later,  between  8  and 
9  o'clock.  It  was  discovered  that  a  fire  was 
raging  In  the  town  of  Mingus,  at  which  point 
there  is  evidence  tending  to  show  that  the  de- 
fendant company  owned  some  property,  al- 
though its  location  and  character  seems  not 
to  be  specified  in  the  evidence.  Upon  the 
discovery  of  the  Are  several  persons,  includ- 
ing the  chief  of  the  fire  department  at  Thur- 
ber, a  cashier  of  the  defendant  company  em- 
ployed in  its  mercantile  establishment,  and 
perhaps  one  or  more  other  employes  of  the 
defendant  company  Induced  De  Witt,  the 
driver,  to  go  to  the  garage,  bring  out  his 
automobile,  and  take  a  cmnpany  of  men, 
some  20  or  26,  to  Mingus  to  aid  in  putting 
out  the  Are.  Tbe  auto  was  defective;  it 
bad  poor  lights,  and  possibly  some  defect  in 
its  steeling  gear,  and  on  the  journey  the  col- 
lision occurred  of  which  the  plaintiff  com- 
plains, and  the  evidence  leaves  no  doubt  of 
her  serious  injury.  The  evidence  was  to  the 
effect  that  Mr.  Williams,  one  of  defendant's 
vice  presidents,  and  Mr.  W.  K.  Gordon,  its 
general  manager,  were  the  agents  of  the  de- 
fendant company  having  authority  and  con- 
trol over  De  Witt  It  does  not  appear,  how- 
ever, tliat  either  of  these  agents  knew  on  the 
night  In  question  that  De  Witt  had,  or  In- 
toided  to  take,  the  aatomobile  out  of  the  »C 
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rage  and  make  the  trip  to  Mln  jpos,  nor  is  there 
any  evidence  tending  to  show  that  either  of 
these  officers  ever  knew  of  De  Witt's  so  using 
the  automobile  in  the  nighttime  for  any  like 
purpose.  Nor  does  the  evidence  show  that 
the  chief  of  the  fire  department,  or  the  de- 
fendant company's  cashier,  or  physician,  or 
other  employ^,  that  went  to  Mlngua  on  the 
night  In  question,  had  any  authority  or  con- 
trol over  De  Witt  whatever.  Nor  does  the 
evidence  show  that  it  was  within  the  scope 
of  the  duties  of  the  driver  named,  or  of  any 
one  of  defendant's  employes,  who  went  to 
Mingus,  to  go  there  even  in  the  protection  of 
property  belonging  to  the  company.  Under 
the  evidence  they  certainly  were  not  so  di- 
rected on  the  night  in  question;  or  rather 
there  is  no  evidence  that  they  were  so  di- 
rected. The  evidence  further  showed,  how- 
ever, that  the  defendant  company  owned  the 
automobile  truck,  kept  it  In  repair,  and  fur- 
nished the  gasoline,  oil,  and  all  equipment 
for  its  use;  and  the  evidence  falls  to  show 
that  any  other  of  defendant's  em^iloy^  had 
been  given  custody  or  control  over  the  auto- 
mobile at  either  day  or  night.  But  Mr.  Gor- 
don, the  general'  manager,  testified  without 
contradiction  that; 

"As  driver,  it  was  part  of  De  Witt's  duty 
to  put  the  truck  up  at  nights  the  same  as  it  u 
the  duty  of  the  teamster  to  put  his  teams  up  at 
night  and  take  them  out  In  the  morning.  De 
Witt  owed  the  company  absolutely  no  duty  after 
his  day's  work  was  over;  after  the  day's  work 
is  done  be  is  free  as  far  as  the  company  is  con- 
cerned." 

[1]  Appellant's  contention,  ,ln  substance.  Is 
that  the  mere  fact  that  the  automobile  was 
defective  and  dangerous  for  driving  at  night, 
and  known  to  be  so  by  the  defendant,  and 
that  at  the  time  It  was  being  driven  by  one 
of  defendant's  servants,  having  been  given 
power  to  take  It  from  the  garage,  creates  a 
liability  on  defendant's  part  for  the  conse- 
quences. We  cannot  approve  so  broad  a 
ground  of  liability  on  the  part  of  automobile 
owners.  The  authorities  seem  uniform  to 
the  effect  that  the  owner  of  a  car  who  was 
not  present  at  the  Infliction  of  the  Injury  can- 
not be  held  liable,  except  it  be  shown  that 
the  person  In  charge,  not  only  was  the  agent 
or  servant  of  the  owner,  but  also  was  engaged 
at  the  time  In  the  business  of  bis  master.  See 
HIU  V.  Staats,  187  S.  W.  1039,  189  S.  W.  85 
(No.  8416),  by  this  court  not  yet  officially  re- 
ported; Christensen  v.  Christiansen,  155  S. 
W.  995;  Kellly  v.  Connable,  214  N.  Y,  686, 
108  N.  E.  853,  L.  B.  A.  1916A,  954,  Ann.  Cas. 
1916A,  666 ;  Lotz  v.  Hanlon,  217  Pa.  339,  66 
Atl.  626,  10  Ia  B.  A.  (N.  S.)  202.  118  Am.  St 
Rep.  922,  10  Ann.  Caa.  731;  Slater  v.  Ad- 
vance Thresher  Co.,  97  Minn.  305,  107  N.  W. 
183,  6  U  B.  A.  (N.  S.)  599 ;  Evans  v.  Auto- 
mobile Co.,  121  Mo.  App.  266,  101  S.  W.  1132; 
Patterson  v.  Kates  (C.  C.)  152  Fed.  481 ;  Beyn- 
olUs  v.  Buck,  127  Iowa,  601,  103  N.  W.  946 ; 
Clark  V.  Buckmoblle  Co.,  107  App.  Dlv.  120, 
94  N.  Y.  Supp.  771 ;  Howe  v.  Lelghton,  76  N. 
H.  aOl,  75  Atl.  102 ;  Jones  T.  Hoge,  47  Wash. 


663,  92  Pac  4SS,  14  li.  R.  A.  (N.  S.)  216.  125 
Am.  St.  Bep.  916;  liCwis  v.  Amorons,  3  Ga. 
App.  50,  59  S.  E.  338. 

[2]  If  It  be  conceded  that  the  automobile 
under  c<Mislderatlon  was  defective,  and'  that 
It  was  dangerous  to  drive  It  upon  the  public 
roads  at  night,  as  the  eridenoe  tends  to  show, 
yet  something  more  is  required  In  order  to 
create  liability  than  a  mere  showing  that  the 
automobile  was  owned  and  furnished  by  the 
defendant  and  had  been  placed  in  the  general 
control  of  the  driver  for  a  special  purpose. 
There  is  nothing  in  this  case  to  show  that 
the  driver's  control  was  general  in  the  sense 
that  he  had  the  right  or  authority  to  take  or 
use  the  car  for  any  purpose  other  than  for 
the  delivery  of  merchandise,  or  to  go  to  Min- 
gus once  a 'month  with  guards  to  get  the 
money  with  which  to  pay  the  defendant's  em- 
ployes. The  commitment  of  the  car  to  the 
custody  and  control  of  De  Witt  for  these 
purposes  will  not  alone  authorize  the  conclu- 
sion that  he  was  at  liberty  to  use  the  car 
in^  visiting  fires  or  places  of  amusement  in  a 
neighboring  village.  Of  course  authority  to 
so  use  the  car  might  be  shown  by  direct  eri- 
dence,  or  might  be  Implied  even  by  proof  that 
De  Witt  had  used  the  car  for  such  purposes 
with  such  frequency  as  to  warrant  the  Infer- 
ence that  some  agent  of  the  defendant  corpo- 
ration having  control  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of, 
and  consented  to,  such  exceptional  uses  of  the 
car  by  De  Witt  But  the  record  discloses  no 
such  proof,  direct  or  circumstantial.  The 
evidence.  Indeed,  negatives  any  such  state 
of  affairs.  Gordon,  the  general  manager  of 
defendant  corporation,  testified  that  he  never 
knew  De  Witt  to  use  the  car  later  than  8 
o'clock  at  night.  One  or  more  witnesses 
testified  that  they  had  seen  De  Witt  driving 
the  car  to  Mingus,  visiting  picture  shows, 
etc..  but  the  number  of  times,  or  the  time  of 
day  or  night  that  such  uses  occurred  Is  not 
made  to  appear.  Nor  has  it  been  made  to 
appear  that  any  officer  of  the  defendant  cor- 
poration having  control  over  De  Witt  over 
the  car  In  question  knew  of  any  such  use. 

[3]  There  is  also  testimony  that  when  De 
Witt  was  urged  to  take  the  car  out  on  the 
night  In  question,  he  replied  that  he  was  not 
authorized  to  do  so  without  the  consent  of 
Williams,  the  vice  president,  or  a  Mr.  Creigb- 
ton.  but  nevertheless  finally  wait  to  the 
garage  and  took  the  car  out,  and  we  find  no 
evidence  that  ^ther  WlUiams,  Oreighton, 
Gordon,  or  other  agent  of  the  defendant 
company  having  any  right  of  control  over  De 
Witt,  or  over  the  car,  either  knew  of  or  con- 
sented to  De  Wltf  8  taking,  and  to  the  con- 
sequent use  of,  the  car  on  the  night  In  ques- 
tion; and,  while  there  is  evidence  that  the 
defendant  company  owned  the  property  In 
Mingus,  the  eridence  falls  to  show  with  any 
degree  of  certainty  that  It  was  in  danger,  or 
that  it  was  any  part  of  the  duty  of  De  Witt, 
the  driver  of  the  car,  or  of  any  one  of  defend- 
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ant's  employes  who  accompanied  him,  to  go 
to  the  fire  In  •question  In  an  effort  to  Bave 
property  of  the  defendant  corporation.  In- 
deed, the  vital  issue,  as  submitted  by  the 
court,  and  the  answer  thereto  as  given  by 
the  Jury,  seems  broad  enough  to  preclude  all 
reasonable  inferences  arising  from  the  evi- 
dence upon  which  a  Judgment  in  appellant's 
favor  could  be  predicated.  We,  accordingly, 
find  that  the  court  properly  refused  the  spe- 
cial charge  requested. 

[4]  Error  is  also  assigned  to  the  rejection 
of  a  special  charge,  to  the  effect  that  if  the 
defendant  owned  the  automobile  in  question 
and  De  Witt  Iiad  been  employed  as  a  regular 
driver,  and  that  De  Witt  was  an  incompetent 
or  reckless  driver,  and  that  such  Incomiwten- 
cy  or  recklessness  was  known  to  the  defend- 
ant, and  De  Witt  thereafter  given  the  man- 
agement and  control  of  the  car  and  to  drive 
the  same,  and  that  the  retention  of  the  dri- 
ver under  such  circumstanced  constituted 
negligence,  they  would  find  for  the  plaintiff. 
We  find  but  little,  if  any,  evidence  of  sub- 
stantial weight  tending  to  show  incompetency 
or  recklessness  on  the  part  of  the  driver,  De 
Witt,  or  that.  If  any  such  Incompetency 
there  was,  such  incompetency  was  known 
to  any  agent  of  the  defendant  corporation 
having  authority  to  act  For  these  reasons, 
and  for  reasons  above  given  in  disposing 
of  the  first  assignment,  the  second  assign- 
ment, complaining  of  the  action  noted,  will 
be  overruled. 

[t]  Complaint  is  also  made  of  the  exclusion 
of  the  testimony  of  Henry  Bernard,  to  the 
effect  that  one  night  about  11  o'clock  about 
one  month  before  the  accident  in  question, 
De  Witt  came  to  his,  the  witness'  bouse,  to 
deliver  some  feed  stuff,  and  that  he  appeared 
to  be  intoxicated  at  the  time.  The  testimony 
was  offered  on  the  issue  presented  in  the 
pleadings  of  De  Witt's  incompetency,  but  we 
find  no  error  in  the  court's  ruling  in  this  re- 
spect. We  do  not  understand  that  an  isolat- 
ed condition  of  the  kind  indicated  is  com- 
petent proof  to  establish  Incompetency,  and 
there  \a  no  evidence  tending  to  show  that  De 
Witt  was  habitually  intoxicated,  or  that  the 
defendant,  through  any  authorized  agent, 
ever  knew  or  heard  of  his  being  In  an  in- 
toxicated   condition. 

[6]  The  remaining  assignments  complain 
that  the  verdict  and  Judgment  are  not  sup- 
ported by  the  evidence,  and  that  the  court 
erred  in  placing  .the  burden  of  proof  upou 
the  plaintiff  on  the  issue,  among  others,  of 
whether  or  not  the  driver,  De  Witt,  acted 
with  authority  In  driving  the  car.  What  we 
have  already  stated  of  the  evidence  we  think 
sufficiently  disposes  of  the  contention  that  the 
evidence  is  Insufficient  to  support  the  ver- 
dict and  Judgment,  and  several  authorities 


have  been  cited  to  the  effect  that  when  it  la 
shown  that  when  an  Injury  has  been  negli- 
gently inflicted  by  a  servant  of  the  owner  of 
the  car,  it  will  be  presumed,  in  the  absence 
of  countervailing  proof,  that  the  servant  was 
at  the  time  employed  in  the  business  of  his 
master.  See  Studebaker  v.  Kltts,  152  S.  W. 
464 ;  Long  v.  Nute,  123  Mo.  App.  204,  100  S. 
W.  511;  Birch  v.  Abercrombie,  74  Wash. 
486,  133  Pac.  1020,  50  U  R.  A,  (N,  S.)  69; 
Kahn  V.  Home  Telephone  &  Telegraph  Co., 
78  Or.  308,  152  Pac.  240. 

[7]  We  think,  however,  that  the  Inference 
arising  from  the  facts  stated  are,  properly 
speaking.  Inferences  of  fact,  and  not  of  law. 
That  is,  It  may  be  true  that  upon  proof  that 
the  car  of  an  owner  is  being  driven  by  one  of 
his  servants  Is  sufficient  as  a  matter  of  evi- 
dence. In  the  absence  of  explanation  that  the 
driver  at  the  time  was  engaged  in  the  mas- 
ter's business,  and  would  support  a  finding 
to  that  effect.  The  inference,  however,  we 
think  Is  one  of  fact  The  burden  of  proof 
ae  a  matter  of  law,  as  we  understand  th»- 
rule,  yet  remains  upon  the  plaintiff  to  es- 
tablish upon  the  whole  case  the  material 
allegations  upon  which  his  right  of  recovery 
must  rest.  While  the  weight  of  the  evidence 
may,  from  time  to  time,  shift,  the  burden  of 
proof  as  to  the  essential  elements  of  the 
plalntiKTg  cause  of  action  does  not  do  so. 
See  Clark  v.  Hills,  67  Tex.  141,  2  S.  W.  866 : 
Railway  Co.  v.  Johnson,  92  Tex.  691,  60  S. 
W.  668.  We  are  therefore  of  opinion  that  the 
court's  diarge  was  correct.  A  contrary 
charge.  Indeed,  would,  under  the  circum- 
stances of  this  case,  have  been  misleading, 
and  the  evidence  to  the  effect  that,  when  the 
car  was  housed  fOr  the  night,  De  Wltfg 
duties  were  ended  seems  undisputed.  His 
ordinary  hours  of  employment  in  the  business 
of  the  master  began  in  the  morning,  and, 
with  the  exception  of  a  few  instances  shown, 
ended  in  the  evening.  On  the  night  In  ques- 
tion it  Is  undisputed  that  his  duties  for  the 
day  had  ended.  His  car  had  been  housed, 
and  the  use  thereafter  made  was  in  the  night 
and  exceptional,  and,  as  it  seems  to  us,  one 
of  the  vital  propositions  of  the  plaintiff's 
case  was  to  show  that  at  the  time  of  the 
accident  in  question  De  Witt  was  engaged  in 
the  business  of  his  master,  or  at  least  acting 
within  the  apparent  scope  of  authority  given 
him  by  the  master.  The  plaintiff  so  alleged, 
and,  as  we  conclude,  the  burden  was  upon  her 
to  support  the  allegation.  But  even  if  mis- 
taken in  this  view  of  the  law,  we  consider 
the  evidence  on  the  issue  so  preponderating 
in  appellee's  favor  as  to  render  the  error  of 
the  court.  If  any,  without  probable  prejudice. 

On  the  whole,  we  conclude  that  all  assign- 
ments of  error  must  be  overruled,  and  the 
Judgment  affirmed. 
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KTAN  T.  LOFTON  et  nx.    (No.  8447.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
Oct.  21,  19ia    On  Motion  for  Re- 
hearing,  Not.  26,   1016.) 

1.  J'RAtrDS,  Stattjte  op  <S=»129(7)— Obal  Coh- 

TBACT — ImPBOVEMENTS. 

Improvements,  consisting  of  piping  a  house 
for  gas,  the  value  not  shown,  and  the  purchasing 
of  wall  paper  amounting  to  $2.10,  not  paid  at 
the  time  of  trial,  were  so  insignificant  as  not 
to  take  the  conveyance  as  to  which  an  oral  con- 
tract was  sought  to  be  enforced,  out  of  the  stat- 
ute of  frauds  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  3065,  subd.  4);  the  property  being 
worth  $700,  with  a  rental  value  of  $10  per 
month. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  (  822;   Dec.  Dig.  <8=»129(7).] 

2.  Frauds,  Statutk  of  «=»! 20(9)— Obal  Con- 
tbaot— impbovements. 

Where,  to  enforce  oral  contract  to  convey, 
reliance  is  bad  upon  the  claimant's  possessios 
and  improvement  of  the  premises,  the  value  of 
the  improvements  must  be  shown  to  be  such  pro- 
portion of  the  value  of  the  property  and  made  in 
such  reliance  upon  the  contract  as  to  giv*  tlie 
claimant  equitable  rights. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  |  322 ;    Dec.  Dig.  <8s»120(9).] 

On  Motion  for  Rehearing. 

8,  TBE8PAS8  TO  Tbt  Title  ^=941(1)— Action 

— Evidence. 
In  suit  for  trespass  to  try  title,  the  defense 
being  equitable  rights  under  an  oral  contract  to 
convey,  evidence  held  to  show  that  plaintiff's 
grantor,  an  aged  man,  promised  when  title  was 
taken  in  his  own  name  to  convey  the  property 
to  defendants  in  consideration  of  support  until 
his  death,  which  was  given  him. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
T^   Title,   Cent   Dig.   {  62;    Dec.  Dig.   «=> 
41(1).] 
4.  Tbespass  to  Tbt  Titlb  <s=335(1)  —  Db- 

FENSE8. 

In  trespass  to  try  title,  defendants  are  en- 
titled to  give  in  evidence  any  lawful  defense  to 
tiie  action,  except  the  defense  of  limitation,  with- 
out any  special  pleading  as  a  predicate  therefor. 
[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  |§  50,  62 ;  Dec.  Dig.  «=> 
35(l).l 

6b  Tbubtb  €=»17,  18(5)— Obal  Aoreement  to 

Convey. 
Where  legal  title  is  taken  in  the  name  of  the 
purchaser  with  the  understanding  that  in  fact 
the  equitable  title  shall  vest  in  persons  prom- 
ising to  support  the  purchaser  until  his  death, 
such  parol  agreement,  when  executed,  consti- 
tutes a  valid  enforceable  trust,  authorizing  a  de- 
cree of  the  purchaser's  interest  to  such  persons 
as  against  a  purchaser  of  the  legal  title  with 
notice,  notwitnstanding  statute  of  frauds  (Ver- 
non's Sayles*  Ann.  Civ.  St  1014,  art.  S965, 
subd.  4). 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  20;    Dec.  Dig.  «=>17,  18(6).] 

Appeal  tram  District  Court,  T&ylor  Coun- 
ty;   Tbomaa  L.  Blanton,  Judge. 

Action  by  WUUam  C.  Ryan  against  R.  L. 
Lofton  and  wife.  F'rom  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

R.  W.  Haynle,  of  Ablloie,  for  appellant 
Ben  L.  Cox,  of  Abilene,  for  appellees. 


BUCK,  J.  This  is  an  action  arising  In  tres- 
pass to  try  title,  William  C.  Ryan,  appellant, 
claiming  title  to  the  property  In  controversy 
by  legal  transfers,  and  R.  L.  Lofton  and 
wife  claiming  title  to  the  property  by  virtue 
of  a  parol  gift  from  M.  P.  Moore.  By  agree- 
ment between  all  parties  W.  E5.  Dennis  and 
wife  were  agreed  upon  as  the  common  source 
of  title ;  said  Dennis  and  wife  being  the  Im- 
mediate grantors  In  the  conveyance  to  M.  P. 
Moore.  From  a  Judgment  In  favor  of  the 
dtifeodants,  plaintiff  appeals. 

In  August,  191S,  R.  Ll  Lofton  and  his  wife, 
Mrs.  Bula  Lofton,  lived  In  Abilene,  Tex.  M. 
P.  Moore  purchased  from  Dennis  the  prem- 
ises In  controversy,  and  the  Loftons  and  he 
moved  thereon,  and  all  occupied  the  house 
until  the  day  before  Moore's  death,  which  oc- 
curred In  May,  1914.  Moore  was  quite  old, 
and  had  lived  with  the  Loftons  for  some 
years  In  Cisco  prior  to  their  removal  to 
Abilene,  Modre  furnishing  the  house  rent 
free,  and  the  Loftons  nursing,  caring  for, 
and  boarding  Moore.  During  a  goodly  por- 
tion of  the  time  they  lived  together  In  Abilene 
Mr.  Moore  was  sick  and  bedfast  and  required 
considerable  attention.  The  day  before  he 
died  he  was  moved  from  the  Lofton  resi- 
dence, at  the  Instance  of  the  appellant  here- 
in, and  apparently  over  the  protest  of  the 
Loftons.  A  few  days  before  his  death  Moure 
executed  a  deed  to  the  property  In  question 
in  favor  of  the  Right  Reverend  Joseph  Pat- 
rick Lynch,  D.  D.,  bishop  of  the  CatlioUc 
diocese  of  Dallas,  Tex.,  and  his  successors 
and  assigns,  reciting  a  consideration  of  $750. 
Subsequent  to  Moore's  death,  on,  to  wit.  July 
21,  1914,  Rev.  Lynch  deeded  the  property  to 
William  C.  Ryan,  appellant,  the  consideration 
recited  being  "ten  dollars  and  other  valuable 
consideration." 

On  August  11,  1916,  appellant  filed  suit  In 
form  of  trespass  to  try  title.  Defendants 
answered  by  a  plea  of  not  guilty,  and  further 
alleged  that  they  had  acquired  the  title  from 
M.  P.  Moore  under  the  following  circum- 
stances, to  wit:  That,  while  the  title  was 
taken  by  said  M.  P.  Moore  In  his  own  name, 
the  same  was  taken  for  the  use  and  "benefit 
of  the  defendants  and  with  an  equitable  title 
in  these  defendants;  that  the  said  M.  P. 
Moore  had  been  for  several  years  prior  to  the 
date  of  said  deed  an  old  and  decrepit  man, 
without  a  family  and  without  relatives  upon 
whom  to  rely  for  support  and  maintenance; 
that  for  five  years  prior  to  the  date  of  said 
deed  the  defendants  had  taken  care  of  said 
Moore  and  had  boarded  him  and  had  per- 
mitted him  to  room  with  them  and  had  cared 
for  him  during  sickness,  with  no  remunera- 
tion therefor  save  and  except  the  promise  of 
said  Moore  at  his  death  to  remunerate  them 
by  leaving  them  what  property  he  owned  at 
said  time;  that  at  the  time  of  the  purchase 
of  the  property  by  Moore  from  Dennis  said 
Moore  placed  defendants  In  possession  there- 
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of,  and  agreed  with  and  promised  them  that 
at  Ills  death  the  title  to  said  premises  should 
vest  in  the  defendants,  and  the  property 
should  become  theirs  without  any  incum- 
brance or  otlier  charge  thereon,  with  the  sole 
condition  that  defendants  would  take  care  of, 
8upiK>rt,  maintain,  and  nurse  said  Moore 
from  said  date  of  the  deed  during  the  rest 
of  hia  natural  life,  it  being  understood  that 
said  premises  were  to  become  the  property 
of  the  defendants  at  the  death  of  said  Moore 
in  consideration  of  and  in  payment  for  the 
services  of  defendants  in  taking  care  of 
said  Moore  for  the  five  years  prior  to  the 
date  of  said  deed  and  for  the  time  interven- 
ing from  the  date  of  said  deed  to  the  death 
of  said  Moore;  that  defendants  faithfully 
carried  oat  their  part  of  said  agreement  and 
did  take  care  of  and  support  and  nurse  the 
said  Moore  during  the  rest  of  bis  natural 
Ufe  and  until  his  death  in  May,  1914. 

Defendants  alleged  in  another  count  that 
the  value  of  said  property  was  $700,  and  that 
the  value  of  their  services  to  the  said  Moore 
during  the  time  they  nuraed  and  cared  for 
him,  alleged  to  have  covered  a  period  of  some 
five  years  previous  to  tlie  date  of  said  deed 
and  the  time  subsequent  thereto,  was  of  the 
reasonable  value  of  |75  per  month.  They 
further  alleged  that  while  relying  upon  the 
contract  and  agreement  alleged  to  have  been 
had  with  said  Moore  prior  to  his  death,  and 
wliile  In  possession  and  control  of  said  prem- 
ises, they  made  valuable  improvements  there- 
on. 

The  court  havii^  sustained  plaintifTs  ex- 
ception to  that  portion  of  defendants'  answer 
setting  up  tile  promise  and  agreement  of  M. 
P.  Moore  to  give  the  defendants  the  property 
In  controversy  at  his  death,  defendants 
amended  their  answer  and  alleged  tliat  the 
agreement  of  said  Mooie  and  the  understand- 
ing of  said  defendants  were  that  the  proper- 
ty in  fact  vested  in  said  defendants  at  the 
time  of  the  execution  of  the  deed  from  Dennis 
to  Moore,  and  further  pleaded  fulfillment  of 
the  agreement  on  the  part  of  the  defendants 
to  nurse  and  care  for  said  Moore,  and  the 
making  of  valuable  and  permanent  improve- 
mmts,  etc 

The  issues  were  sharply  drawn  by  the 
evidence:  First,  as  to  the  nature  of  the 
agreement  or  contract,  if  any,  between  Moore 
and  the  Loftons;  second,  as  to  whether  any 
permanent  or  valuable  improvements  had 
been  made;  third,  as  to  whether  defendants 
had  complied  with  the  terms  of  the  alleged 
contract  with  Moore  in  taking  care  of  liim 
during  his  last  days. 

The  cause  was  submitted  to  the  Jury  on 
the  foUowing  special  issue,  to  wit: 

"Q.  1.  At  th«  time  M.  P.  Moore  purchased  the 
proper^  in  controversy  from  W.  E.  Dennis  and 
the  defendant  Mrs.  Iiofton  began  occupying  the 
same  did  the  late  M.  P.  Moore  then  give  such 
property  to  the  said  Mrs.  Lofton,  or  did  he  merely 
motaiat  to  give  the  same  to  her  at  hia  death,  or 
did  he  let  Mrs.  Lofton  enter  audi  property  upon 
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the  understanding  that  she  should  take  care  of 
him  for  the  rent  of  such  property?" 

To  this  the  Jury  answered  as  follows: 
"We  find  that  the  property  was  given  to  the 

defendant  Mrs.  Lofton  by  M.  P.  Moore  the  day 

M.  P.  Moore  bonght  the  property." 

Upon  this  verdict  the  court  entered  a  Judg- 
ment in  favor  of  the  defendants  on  their  plea 
of  not  guilty,  and  further  decreed  that  ail 
the  right,  title,  claim,  and  interest  of  William 
O.  Byan  in  said  property  should  be  divested 
out  of  him  and  vested  in  the  defendants,  and 
that  the  cloud  cast  upon  the  title  by  virtue 
of  the  execution,  delivery,  and  recording  of 
the  deed  from  Moore  to  Rev.  Lynch,  and 
the  deed  from  Lynch  to  plaintiff,  be  removed, 
and  that  defendants  be  in  aU  respects 
quiets  in  their  title.  From  this  Judgment 
the  plaintiff  has  appealed. 

The  trial  court  in  sustaining  plaintiff's 
special  exception  to  that  part  of  defendants' 
answer  pleading  an  agreement  and  promise 
on  the  part  of  the  deceased  M.  P.  Moore  to 
give,  at  Us  death,  the  property  in  controver- 
sy to  defendants  as  a  remuneration  for  their 
taking  care  of  him  during  Ills  lifetime,  seems 
to  have  concluded  ttiat  such  an  agreement  is 
not  sustainable,  but  that' in  order  to  make  the 
parol  agreement  of  transfer  of  title  to  real 
estate  valid  there  must  be :  First,  a  promise 
on  the  part  of  the  grantor  to  convey  to  the 
grantee  in  preesenti;  and,  second,  the  enter- 
ing into  possession  by  the  grantee  under  said 
promise;  and,  third,  the  making  of  valuable 
and  permanent  improvements  on  the  part  of 
the  grantee  and  in  the  reliance  on  the  gran- 
tor's promise.  While  a  parol  sale  or  gift  of 
land  may  be  sustained  in  equity  when  it  is 
followed  by  the  possession  of  the  grantee  or 
donee  who  makes  valuable  improvements 
thereon  in  good  faith  (Wootters  v.  Hale,  83 
Tex.  663, 19  S.  W.  134),  yet  it  does  not  follow 
tliat  the  validity  of  such  sale  or  gift  may 
not  be  sustained  in  the  absence  of  valuable 
and  permanent  Improvements. 

"A  contract  to  devise  land,  though  looked  upon 
with  some  disfavor  as  a  nontestamentary  method 
of  disposition  of  property  at  death,  and  conse- 
quently not  subject  to  the  statute  of  wills,  will 
yet  be  in  effect  enforced  by  equity  when  the  con- 
tract is  clear,  definite,  and  without  doubt.  It  is 
obvious  that  equity  cannot  compel  direct  specific 
performance  of  the  contract  to  devise  land  by 
ordering  the  promisor  to  make  the  devise  before 
his  death,  as  performance  is  not  due  until  the 
time  of  death.  But  equity  will  do  what  is  equiv- 
alent to  giving  speclHc  performance,  by  fasten- 
ing a  trust  upon  the  land  in  tbe  heir  or  devisee, 
and  enforcing  conveyance  by  the  representative 
holding  the  legal  title  in  favor  of  the  purchaser 
under  the  contract  to  devise.  Before  the  death 
of  the  promisor  equity  will  enjoin  any  attempted 
conveyance  of  the  land  to  a  third  party  as  a 
fraud  upon  the  promise  of  the  contract  to  de- 
vise; or,  if  it  has  been  conveyed  to  a  grantee 
with  notice  or  without  consideration,  equity  will 
compel  the  land  either  to  be  held  in  trust  for  the 
devisee  purchaser  or  to  be  reconveyed  to  the 
grantoi*."    6  Pomeroy,  Eq.  Jur.  |  746. 

See,  also,  Davies  et  al.  v.  Cheadle  et  al., 
31  Wash.  168,  71  Pac.  728;  Harrison  v.  Har- 
riaon.  80  JNeb.  103. 113  N.  W.  1042 :  Bums  v. 
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Smith,  21  Mont  251,  53  Pac.  742,  69  Am.  St 
Rep.  653;  Brj'son  v.  McShane,  48  W.  Va.  126, 
35  S.  E.  848,  49  L.  R.  A.  527;  note  under 
Krell  T.  Ckxlman  (Mass.)  14  L.  B.  A.  860: 
Grlndllng  v.  Behyl,  149  Mich.  641,  113  N.  W. 
290,  15  L.  R.  A.  (N.  S.)  466;  Teske  v.  Dltt- 
berner,  70  Neb.  544,  98  N.  W.  57,  113  Am.  St 
Rep.  802;  Clancy  v.  Flusky,  187  111.  605,  68 
N.  E.  504,  62  I/.  B.  A.  277 :  Burdlne  v.  Bur- 
dine,  98  Va.  515,  36  S.  E.  992,  81  Am.  St 
Rep.  741;  Kent  y.  Kent.  62  N.  Y.  560,  20 
Am.  Bep.  602;  Updike  v.  Ten  Broeck,  82  N.  J. 
Law,  105;  Young  v.  Young,  45  N.  J.  Bq.  27, 
16  Atl.  921;  Masterson  v.  Harris,  174  S.  W. 
570;  Clark  v.  West  96  Tex.  437,  73  S.  W. 
797;  Jordan  v.  Abney,  97  Tex.  296,  78  S.  W. 
486.  All  of  these  cases  are  authority  to  the 
effect  that  a  valid  contract  binding  one  of 
the  parties  to  leave,  at  bis  death,  property  to 
another.  Is  enforceable  where  the  other  party 
has  fulfilled  the  terms  of  his  agreement 

[1,  2]  While  we  are  of  the  opinion  that  the 
Judgment  rendered  cannot  be  sustained  on 
the  basis  of  valuable  and  permanent  Improve- 
jnents  made  prior  to  M.  P.  Moore's  death,  yet 
we  think  the  evidence  is  sufficient  to  enforce 
specific  performance  on  the  part  of  appellant 
who  is  shown  to  be  the  holder  of  the  legal 
title  and  to  have  received  the  same  with  no- 
tice of  defendants'  claim  and  without  valu- 
able consideration.  The  only  Improvements 
shown  to  have  been  made  by  the  defendants 
was  the  piping  for  gas,  the  value  thereof 
not  shown,  and  the  purchase  of  wall  paper 
amounting  to  $2.10,  not  paid  for  at  the  time 
of  the  trlaL  It  is  agreed  the  property  in 
controversy  Is  of  the  value  of  $700,  and  that 
the  rental  value  of  the  same  was  $10  per 
month.  At  most,  these  items  would  be  insig- 
nificant In  value,  and  not  such  as  to  take 
the  conveyance  out  of  the  statute  of  frauds. 
Wallis  V.  Turner,  95  S.  W.  61;  Hutcheson 
v.  Chandler,  47  Tex.  Ov.  App.  124,  104  S.  W. 
434;  Bason  v.  Bason,  61  Tex.  226;  Ann  Berta 
Lodge  V.  Leverton,  42  Tex.  18.  Aa  stated  in 
the  last-cited  case: 

"Nor  can  it  be  maintained  that  any  character 
of  improvements  or  repairs  made  on  the  premis- 
es, of  however  little  value,  will  entitle  the  pur- 
chaser to  have  the  contract  enforced." 

As  reliance  is  placed  on  the  grantor's  put- 
ting the  grantee  into  possession  of  the  prem- 
ises and  the  making  of  improvements,  the 
value  of  such  Improvements  must  be  shown 
to  be  in  such  amount  in  proportion  to  the 
value  of  the  property,  and  made  In  reliance 
upon  the  promise  to  convey,  as  would  vest 
In  the  claimant-grantee  equitable  rights,  to 
deprive  him  of  which  would  constitute  a 
fraud,  the  i>erpetratlon  of  which  the  statutes 
of  frauds  were  enacted  to  prevent  But 
whether  the  parol  gift  of  conveyance  be  in- 
tended to  take  place  at  the  time  the  donee 
or  grantee  is  placed  in  possession,  or  to  take 
place  at  the  death  of  the  donor  or  grantor, 
is  Immaterial.  If  the  donee  or  grantee  has, 
at  the  death  of  the  donor  or  grantor,  per- 
formed the  services  which  constltnted  the 


consideration  for  the  conveyance,  eqnlty  will 
enforce  such  conveyance.  As  is  said  In  Jor- 
dan V.  Abney,  supra: 

"That  a  contract  between  two  persons  upon 
valuable  consideration  that  one  will,  at  his 
death,  leave  property  to  the  other,  is  enforceable, 
where  no  statute  is  contravened,  is  held  by  an  al- 
most unbroken  current  of  authority,  English  and 
American.  Such  contracts,  when  suflSciently 
certain,  have  been  held  valid  and  enforceable,  in 
equity  as  well  as  at  law,  whether  they  provide 
for  the  payment  of  money,  or  the  leaving  of 
specific  property,  or  of  all  or  a  moiety  of  that 
which  the  obligor  should  leave  at  his  death. 
They  have  usually  been  put  in  the  form  of  agree- 
ments to  bequeath  by  will,  but  this  has  not  been 
regarded  as  an  essential  feature;  agreements 
to  leave  the  property,  or  that  the  obligee  should 
hare  it  at  the  death  of  the  obligor,  being  held 
sufficient" 

We  think  the  evidence  sufficient  to  support 
the  contention  of  defendants:  (1)  That  M.  P. 
Moore  at  the  time  he  purchased  the  premises 
In  controversy  Intended  either  to  give  them 
to  the  defendants  at  that  time  or  that  the  de- 
fendants should  receive  them  at  his  death: 
(2)  that  the  consideration  for  this  agreement 
was  the  care  and  nursing  and  boarding  of 
the  deceased  by  the  defendants ;  (8)  that  de- 
fendants compiled  with  their  agreement  to 
take  care  of  the  deceased  during  the  remain- 
der of  his  natural  life.  Upon  the  first  and 
second  propositions  Mrs.  Lofton  testified 
as  follows: 

"He  [Mr.  Moore]  told  me  that  he  would  buy  a 
home  for  me  to  take  care  of  him,  that  he  was 
alone,  and  that  he  could  not  stay  down  there  by 
himself.  I  agreed  to  that.  Mr.  Dudley  [the  real 
estate  agent]  was  taking  us  to  look  at  a  place 
down  here  on  Oak  street  and  we  passed  by  this 
place,  and  Mr.  Dudley  told  me  there  was  a  place 
he  had  for  sale,  and  he  said,  'We  will  look  at 
it'  He  told  Mr.  Moore  that.  I  was  with  him 
at  the  time.  We  were  all  together  in  the  buggy. 
Mr.  Dudley  was  taking  us  to  look  at  the  place, 
and  we  all  got  out  and  w»it  In.  We  could  not 
get  in  the  bouse.  The  lady  was  gone,  and  ve 
looked  around  all  we  could,  you  know,  and  he 
[Mr.  Moore]  told  me  that  the  place  suited  him 
If  it  did  me.  He  said  I  was  the  one  to  be  sat- 
isfied; it  was  for  me  that  he  was  buying  it  for, 
and  I  was  the  one  to  be  pleased  about  it.  And 
so  we  didn't  go  any  further.  We  decided  we 
would  take  that  place.  *  *  *  In  considera- 
tion of  Mr.  Moore  giving  me  this  place,  I  agreed 
to  take  care  of  him  as  long 'as  he  lived.  There 
was  no  other  consideration.  I  had  taken  care 
of  him  some  prior  to  that  time.  We  had  lived 
with  him  at  Cisco,  prior  to  the  time  he  came 
down  here  and  bought  this  place.  He  told  me 
that  he  was  giving  me  this  place  for  my  kindness 
to  him  at  Cisco  and .  for  in  the  future  taking 
care  of  him.  During  all  the  time  that  he  lived 
with  us,  and  I  took  rare  of  him,  he  did  not  pay 
me  board.  He  did  not  pay  me  anything. 
*  *  *  He  told  me  that  he  had  bought  the 
place  for  me.  He  did  not  say  anything  about 
the  place  being  bis  until  he  died.  He  told  me 
that  the  place  was  mine  when  he  bought  it  He 
just  says,  'It  is  yours,  the  place  is  yours,'  when 
be  bought  the  place,  and  he  set  out  shade  trees 
there  and  everything,  and  told  me  he  was  put- 
ting them  out  for  me,  they  were  mine,  and  to 
wfttch  thera,  and  he  didn't  claim  to  own  thorn. 
He  gave  me  the  property  at  the  time  he  bought 
it  He  told  me  when  he  bought  it  that  it  was 
mine." 

Mr.  Miller  testified  for  the  defendants  in 
part  as  follows: 
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"DurinK  the  rammer  of  1913  I  had  a  conver- 
ration  with  him  [Moore]  aboot  buying  some 
property  in  Abilene.  At  the  time  referred  to 
Mr.  Lorton  was  renting  property  from  me,  and 
I  didn't  know  anything  aoout  Mr.  Moore  at  the 
time.  But  Mr.  Moore  told  me  that  he  wanted 
to  buy  some  property  end  he  wanted  to  see 
tome  property,  and  I  asked  him,  'What  kind  of 
property?'  and  he  said,  'Some  residence  prop- 
erty,' and  I  carried  him  and  Mrs.  Lofton,  and 
I  believe  it  was  a-  little  ctiiid,  in  the  buggy  or 
carriage  around  and  looked  at  some  proi>erty, 
and  the  old  gentleman  was  almost  helpless  at  the 
time,  and  we  went  down  there  and  looked  at  two 
or  three  pieces  of  property.  He  says,  'I  want 
to  buy  a  residence  for  Mrs.  Lofton.  He  soys, 
'I  am  not  able  to  take  care  of  myself,  and  she 
has  been  caring  for  me,  and  I  want  to  buy  her 
a  home.'  *  *  *  I  didn't  show  her  this  place 
that  afterwards  he  bought,  but  he  remarked 
that  'I  want  to  buy  Mrs.  Lofton  a  home' ;  that 
'shn  has  cared  for  me,  and  I  am  almost  help- 
less.' " 

C.  W.  Dndley  testlfled  in  part: 

"I  am  the  agent'  that  sold  the  property  In  con- 
troversy in  this  case.  They  hyed  across  the 
street  from  me,  and  I  aav  the  old  gentleman 
there,  and  I  got  to  talkine  with  him  one  day, 
and  be  said  he  was  in  the  market  to  buy  a 
home  in  Abilene.  •  •  •  I  showed  him  that 
particular  property — ^hin  and  Mrs.  Lofton.  So 
they  looked  through  the  house.  I  carried  them 
down  there,  and  there  was  not  any  one  at  home, 
and  we  couldn't  get  inside ;  so  the  next  day  or 
two  I  showed  them  this  property.  We  went 
through  it.  We  was  out  in  the  yard  looking 
around  in  the  yard,  and  he  asked  Mrs.  Lofton 
how  she  liked  the  property,  and  she  said,  'All 
right,'  and  he  says,  'I  want  you  to  be  pleased; 
I  am  baying  this  property  for  you.'  " 

W.  M.  Robinson  testified  in  part: 
"I  knew  Mr.  Moore  that  lived  with  the  Lof- 
tons.  I  talked  to  him  just  before  the  Loftons 
moved  into  that  house.  It  must  have  been  a 
week  or  two  before  they  moved  in,  and  I  was 
cutting  off  some  gas,  and  I  says,  'Mr.  Moore, 
let  me  wire  the  house.'  'No,'  he  says,  'I  am  not 
able  right  now.'  He  says,  'You  should  be  as 
pood  as  I  was ;  I  bought  the  property  and  gave 
It  to  Bob's  wife;'  and  he  says,  'You  ought  to 
be  as  good  as  I  was.' " 

As  to  the  compliance  on  the  part  of  tbe 
Loftons  'With  the  agreement  to  take  care  of 
Mr.  Moore,  Mra  Lofton  testified  in  part 
as  follows: 

"During  all  the  time  that  he  Uved  with  us  I 
took  care  of  him,  and  he  did  not  pay  me  board. 
He  did  not  pay  me  anything.  During  the  last 
few  months  that  be  bved  here  in  Abilene  he 
was  down  in  bed  all  the  time.  Ue  was  help- 
less. I  certainly  did  wait  on  him.  It  took  most 
all  of  my  time  and  attention  for  him.  He  was 
a  big  care.  I  had  Dr.  Haynes  with  him.  I  car^ 
ried  out  my  agreement  with  him  and  kept  him 
there  the  rest  of  Us  life.  *  *  *  1  took  care 
of  Mr.  Moore  at  Cisco  about  six  years.  We 
went  there  in  1901,  and  stayed  there  six  years. 
I  never  did  make  Mr.  Moore  liny  charge  for  tak- 
ing care  of  him  in  Cisco.  I  never  did  charge 
him  anything  for  my  services.  *  *  *  I  stat- 
ed that  I  to^  good  care  of  Mr.  Moore.  I  cer- 
tainly did.  I  sore  did,  as  well  as  I  could.  It 
is  a  fact  that  during  the  last  two  months  of  his 
life  hia  health  was  failing,  and  during  that  time 
he  was  confined  to  his  room  the  larger  part  of 
the  time.  He  wns  not  able  to  be  moved.  He 
would  not  let  me  move  him.  He  could  not  be 
moved.  Hjs  side  hurt  him  so  bad  and  it  was 
so  painful  that  he  would. not  let  me  move  him. 
It  18  not  a  fact  that  the  last  month  of  his  iil- 
nefis  that  the  room  in  which  he  was  left  was 
verv  dirty.  I  kept  it  just  as  clean  as  I  could 
unaer  the  circumstances.  •  •  •  The  evening 
before  Orandpa  [meaning  Mr.  Mooie]  died,  Mr. 


Bran  [appellanti  came  and  taken  him  away 
when  I  asked  him  not  to.  I  told  him,  I  aaid, 
'Don't  take  Grandpa  away.'  I  said,  'He  has 
been  with  me  so  long.'  I  said,  'I  would  rather 
he  would  be  here,  and  while  I  am  not  able  to 
wait  on  him,  but  I  will  do  my  best;  I  have  al- 
ways done  so,  and  I  will  continue  to  do  so  as 
long  as  he  lives,'  " 

R.  L,  Lofton  testified  also  to  the  care  tak- 
en of  the  deceased  during  the  time  they  oc- 
cnpied  the  honse  Jointly. 

For  the  reasons  hereinabove  given  we  con- 
clude that  appellant's  assignments  attacking 
the  action  of  the  court  In  rendering  Judg- 
ment upon  the  answer  to  the  question  sub- 
mitted to  the  Jury  in  this  cause,  and  also  to 
the  action  of  the  court  in  refusing  to  give' 
plaintUTs  iieremptory  instruction,  should  be 
overruled.  For  the  reasons  shown  and  under 
the  authorities  cited,  we  conclude  that  It  was 
immaterial  whether  M.  P.  Moore  made  the 
gift  or  grant  of  the  property  to  Mrs.  Lofton 
take  effect  at  the  time  she  entered  into  pos- 
session thereof,  or  whether  he  agreed  to  give 
It  to  her ;  the  gift  to  take  effect  at  his  death. 
In  either  event,  the  consideration,  to  wit,  the 
care  and  snpport  of  the  deceased  during  hfs 
lifetime,  was  fulfilled  by  defendants,  and 
plaintiff  and  his  grantor,  Rev.  Lynch,  who 
were  shown  to  be  purchasers  with  notice 
and  without  valuable  consideration,  are,  in 
no  position  to  complain  of  the  enforcement 
of  the  equitable  rights  vested  in  defendants. 
While  we  have  not  attempted  to  discnss  each 
assignment  presented  by  appellant,  we  have 
carefully  examined  the  same,  and  have  con- 
cluded that  all  should  be  overruled,  and  the 
Judgment  of  the  trial  court  in  all  things  af- 
firmed;  and  it  is  so  ordered. 

Afflrmed. 

On  Motion  for  Rehearing. 

Appellant  in  his  motion  cites  us  to  a  num- 
ber of  Texas  decisions,  many  of  them  by  our 
Supreme  Court,  which  he  urgently  Insists 
sustain  his  contention  that,  in  order  to  take 
a  parol  gift  or  parol  sale  out  of  the  statute 
of  frauds  (article  3065,  {  4,  Vernon's  Sayles' 
Texas  Civil  Statutes),  posses.slon  alone,  with 
payment.  In  ease  of  a  sale,  of  purchase  price. 
In  part  or  in  whole,  by  the  vendee,  wiU  not 
suffice,  but  there  must  also  be  shown  valu- 
able improTements  made  by  the  latter  with 
the  knowledge  and  consent  of  the  former. 
Hence  it  is.  urged  that  we  were  In  error  in 
sustaining  the  conveyance  in  this  case,  since 
we  found  that  no  such  improvemeats  bad 
been  made  as  would  of  themselves  take  the 
conveyance  out  of  the  operation  of  the 
statute. 

On  reconsideration  we  have  carefully  ex- 
amined, not  only  every  Texas  authority  cited 
by  appellant,  but  also  many  others,  and  have 
concluded  that  at  least  some  of  the  Supreme 
Court  decisions  fail  to  support  our  hereto- 
fore expressed  views.  While  in  many,  if  not 
most,  of  the  states  having  the  same  or  rtml- 
lar  statutory  adoption  of  the  English  statute 
of  frauds,  enacted  la  1676 
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i  1),  courts  of  equity  have  been  yery  lijberal 
In  construing  such  statutes  and  In  giving  re- 
lief, yet  our  own  courts  have  seemingly  been 
loath  to  depart  from  the  somewhat  rigorous 
terms  of  the  statute.  This  conservative  sen- 
timent was  voiced  in  the  opinions  of  Chief 
Justice  Hemphill  and  Associate  Justice  Lips- 
comb in  one  of  the  leading  cases  on  this 
question,  Garner  v.  Stubblefleld,  reported  in 
6  Tex.  552.  Early  in  our  Judicial  history, 
however,  the  Supreme  Court  of  Texas  mod- 
ified the  statutory  inhibition,  by  enforcing 
specific  performance  of  a  parol  contract  to 
convey  land  where  valuable  Improvements 
ihad  been  made  by  the  vendee  or  donee,  with 
the  knowledge  and  consent  of  the  vendor  or 
donor.  This  departure  from  the  strict  rule 
of  the  statute  is  justified  upon  the  ground 
that  to  follow  the  statute  enacted  to  prevent 
frauds  would  in  such  a  case  induce  and  en- 
courage the  evils  sought  to  be  prevented 
.  by  the  statute.  While  it  may  be  questioned 
whether  in  case  of  the  i>ayment  of  all,  or  a 
large  part,  of  the  purchase  price,  especially 
Where  the  insolvency  of  the  parol  vendor  is 
shown,  there  is  not  presented  a  more  cogent 
appeal  to  the  equity  powers  of  the  courts 
than  In  the  case  of  valuable  Improvements 
made,  yet  the  decisions  have  established  the 
distinction  beyond  question,  and  it  has  be- 
come stare  decisis.  I^quity  might  permit  the 
removal  of  improvements,  where  possible, 
made  by  the  vendee  who  is  denied  specific 
performance,  but  it  could  hardly  give  sub- 
stantial value  to  a  moneyed  Judgment  re- 
covered against  a  hopeless  bankrupt. 

In  many  cases  language  has  been  used  in- 
dicating that  the  court  did  not  Intend  to 
hold,  or  wish  to  be  understood  as  holding, 
that  the  making  of  valuable  improvements 
was  the  only  equitable  ground  upon  which 
specific  performance  should  be  granted.  In 
Wood  V.  Jones,  35  Tex.  66,  and  Morris  v. 
Gaines,  '82  Tex.  255,  17  S.  W.  538,  It  Is 
stated  in  so  many  words  that  either  valuable 
improvements  made  in  good  faith  by  the  ven- 
dee, with  the  consent  of  the  vendor,  or  (Ital- 
ics ours)  delivery  of  possession  by  a  vendor, 
will  take  the  transaction  out  of  the  statute. 
In  Neatherly  v.  -Ripley,  21  Tex.  434,  It  is  said 
that,  the  purchase  money  having  been  paid, 
possession  alone  is  sufficient  to  raise  an 
equity  to  prevent  the  contract  from  being 
treated  as  a  nullity.  In  Dugan  y.  Colvllle, 
8  Tex.  126,  Justice  Lipscomb  says: 

"I  apprdiend  that  the  true  principle  ia  that, 
if  there  has  not  been  such  a  cnange  of  circam- 
stancea  produced  or  growing  out  of  the  parol 
contract  that  it  would  be  difficult  to  place  the 
vendee  in  the  same  position  that  he  was  in  be- 
fore making  the  contract,  there  would  not  be 
a  sufficient  equity  raised  to  justify  a  decree  for 
a  conveyance  of  the  title.  If,  however,  the  ven- 
dor, by  a  iiaroi  contract,  should  permit  the  ven- 
dee to  go  into  the  possession  and  bestow  much 
labor  and  expense  iu  improving  the  land,  in  the 
confidence  that  the  vendor  would  make  the 
title  in  conformity  with  his  pared  promise,  such 
circnmstaneea  would  raise  au  equity  in  favor  at 


the  vendee  against  his  vendor,  aside  from  and 
tmcontrolled  by  the  statute  of  trauds." 

But  the  opinion  does  not  say  that  the  state 
of  facts  used  as  an  illustration  ia  the  only 
one  that  would  avoid  the  statute,  and  reason- 
ably implies  the  contrary.  In  RoMnson  v. 
Davenport,  40  Tex.  334,  there  were  shown 
valuable  improvements  to  sustain  the  con- 
veyance, but  In  discussing  the  questions  In- 
volved the  court  says: 

"The  doctrine  that  courts  of  equity  will  de- 
cree specific  performance  of  parol  contracts  for 
the  sale  of  lands  under  certain  circumstances 
against  the  inhibitions  of  the  statute  of  frauds 
requiring  the  agreement  or  some  memorandum 
to  be  in  writing  has  been  too  long  established  to 
be  seriously  questioned.  The  inqtiiry  therefore 
is  not  whetb«r  relief  will  be  granted  in  any 
case,  but  whether  the  case  comes  within  certain 
defined  rules  which  have  been  held  to  establish 
exceptions  to  the  statute.  The  decisions  i>ro- 
ceed  upon  the  idea  that  the  equities  which  will 
be  enforced  are  in  aid  of  the  statute  which  was 
to  prevent  fraud,  and  independent  of  it." 

In  Jones  v.  Carver,  69  Tex.  293,  296,  the 
court  uses  the  following  language: 

"  •  •  •  To  entitle  the  plaintiffs  to  Its  spe- 
cific performance,  it  is  not  enough,  under  the 
decisions  of  this  court,  to  show  that  such  a 
contract  was  made,  and  that  the  greater  part, 
or  even  all,  of  the  purchase  money  has  oeen 
paid.  Some  other  equitable  matter  [Italics  ours] 
must  be  shown  to  entitle  a  party  to  the  specific 
performance  of  such  a  contract." 

In  the  case  of  Altgelt  y.  Bscalera,  61  Tex. 
Civ.  App.  108,  110  S.  W.  989,  by  the  Court 
of  Appeals  for  the  Fourth  District,  a  very 
full  discussion  of  this  question  is  presented, 
and  the  writer  of  the  (pinion.  Justice  Ply, 
uses  this  language: 

"A  person  claiming  real  estate  tmder  a  parol 
sale  or  gift  obtains  no  assistance  from  the  law, 
because  it  declares  such  a  sale  or  gift  invalid, 
and  in  order  to  enforce  such  parol  agreement  be 
must  present  proof  of  possession  and  the  making 
of  valuable  improvements  of  a  permanent  char- 
acter, or  other  facta  [italics  ours]  showing  that 
the  transaction  is  a  fraud  on  the  purchaser  or 
donee,  it  not  enforced." 

There  are  expressions  in  other  decisions  of 
our  Supreme  Court  and  the  Courts  of  Civil 
Appeals  indicating  the  Judicial  purpoae  to 
limit  the  exception  to  the  statute  to  the  case 
of  valuable  improvements  exclusively.  For 
instance,  in  Woolbridge  et  aL  v.  Hancock  et 
al.,  70  Tex.  18,  6  S.  W.  818,  our  Supreme 
Court,  speaking  through  Justice  Maltble,  uses 
the  following  language: 

"But  it  is  necessary  to  the  validity  of  a  parol 
sale  or  gift  ot  land  in  Texas,  however  the  rule 
may  be  elsewhere,  that  possession  be  deliveied 
and  substantial  Jtad  valuable  improvemeaCa 
made,  with  the  consent  or  knowledge  of  the  ven- 
dor, upon  the  faith  of  such  gift  or  sale,  and 
that  the  mere  taking  possession  or  making  im- 
provements of  insignificant  value  is  not  suffi- 
cient, especially  where  the  value  of  the  rents 
exceeds  that  of  the  improvements." 

But  the  force  of  this  enunciation  as  a  gen- 
eral statement  of  the  law,  rather  than  as  an 
application  of  the  law  to  the  particular  facts 
disclosed  in  that  case,  Is  somewhat  impaired 
by  the  subsequent  language  in  that  opinion, 
to  wit: 

"it  follows  that  every  case  of  this  class  must 
stand  OB  its  spoeial  faots,  md  when  it  would  be 
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inequitable  and  fraodalent,  as  against  the  penon 
In  possession,  and  especlallT  when  he  cannot  be 
restored  to  hia  former  condition,  the  vendor  or 
donor  will  not  be  permitted  to  repudiate  the 
craitract ;  but  the  tncUnation  of  courts  is  against 
extending  the  rule  dispenBing  with  writings  fat 
the  transfer  of  lands  beyonn  its  present  limit, 
whatever  hardships  its  enforcement  may  cnuse 
in  particular  cases;  th«  p<dicy  «f  ever  having 
dispensed  with  it  ia  any  case  being  doubted." 

[3]  Though  we  fnlly'  appreciate  the  im- 
portance of  the  main  question  involved  In 
this  case,  yet.  In  spite  of  a  seeming  conflict 
of  authorities,  we  are  still  of  the  opinion  that 
defendant  In  this  case  presented  proof  en- 
titling her  to  the  protection  of  the  beneficent 
equitable  power  residing  In  the  courts.  The 
evidence  justifies  the  conclusion  that  M.  P. 
Moore,  by  parol,  conveyed  the  property  In 
question  to  the  defendants  in  consideration 
of  years  of  faithful  service  and  tender  care 
and  a  like  service  and  care  to  be  rendered 
during  his  remaining  years.  Neither  party  to 
the  contract  knew  for  what  length  of  time 
such  service  would  continue.  Though  an  old 
man.  It  might  reasonably  be  presumed  tliat 
Moore  would  live  for  many  years.  The  Lof- 
tons  accepted  the  contract  tendered,  and  un- 
dertook to  fulfill,  and  the  evidence  is  suffi- 
cient to  sustain  the  conclusion  that  they  did 
fulfill  to  Its  utmost,  their  part  of  the  con- 
tract. It  Is  difficult  to  measure  in  dollars 
and  cents  the  value  of  such  service.  The 
care  of  the  sick,  and  especially  of  the  aged, 
la  oftentimes  exceedingly  trying  on  the  pa- 
tience and  nerves  of  the  attendants.  As  was 
said  in  the  case  of  Bryson  v.  McShane,  48 
W.  Va.  126,  36  S.  B.  848,  49  I*  R.  A.  627: 

"There  are  some  cases  that  cannot  be  compen- 
sated for  by  mere  money  damages.  There  are 
some  services  that  ai«  incapable  of  valuation  in 
money.  As  to  these  the  law  permits  individuals 
to  make  tbcir  own  contracts.  Old  age  is  nat- 
urally repulsive.  The  hair  grows  gray,  the 
eyes  simken,  the  skin  wrinklea  and  drawn,  the 
will  feeble,  the  habits  careless,  needing  all  the 
care  and  attention  of  childhood,  without  its 
purity,  loveliness,  and  affection  as  a  compensa- 
tion.'' 

[4, 5]  Since  plaintUTs  suit  was  in  form  of 
trespass  to  try  title,  defendants  were  entitled 
to  give  in  evidence  any  lawful  defense  to  the 
action  except  the  defense  of  limitation,  with- 
out any  special  pleading  as  a  predicate 
therefor.  We  are  of  the  opinlob  that  under 
the  evidence  plaintiff  was  entitled  In  equity 
to  a  conveyance  on  the  theory  that,  while  at 
the  time  of  the  purchase  of  the  premises  in 
question  the  legal  title  thereto  was  taken 
in  the  name  of  M.  P.  Moore,  yet  in  fact  the 
equitable  title  was  at  all  times  thereafter  in 
the  Oefendants.  Mrs.  Lofton  testified  ttiat 
said  HooTB  told  Iter  that  it  was  for  her  that 
be  was  buying  tbe  place,  and  other  evidence 
set  out  In  ttie  original  <vinion  sustains  the 
theory  that  It  irsM  the  understanding  of 
both  Mr.  Moore  and  the  defendants  that  at 
tbe  time  of  the  conveyance  to  Mocwe  of  tbe 
property  in  question,  though  the  iMiper  title 
was  placed  in  him,  the  equitable  title  was 


vested  in  the  defendant  Mrs.  Lofton.  A  con- 
veyance to  Moore  of  tbe  premises,  if  be  at  the 
time  of  the  conveyance  agreed  by  parol  to 
hold  the  same  for  the  defendants,  would 
vest  tbe  equitable  title  in  them,  and  such 
parol  agreement  would  constitute  a  valid 
enforceame  trust,  and  would  authorize  a 
court  of  equity  to  decree  the  transfer  of  his 
interest  in  the  property  to  tbe  defendants. 
James  v.  Fulcrod,  5  Tex.  512,  55  Am.  Dec. 
743;  Long  v.  Gray,  18  Tex.  Qv.  App.  172, 
35  S.  W.  32;  Miller  v.  Thatcher,  9  Tex.  482, 
60  Am,  Dec.  172;  Houser  v.  Jordan,  26  Tex. 
Civ.  App.  398,  63  S.  W.  1049.  In  such  a  case 
the  statute  would  not  apply. 

Hence  we  conclude  that  appellant's  motion 
for  rehearing  should  be  overruled;  and  it  is 
BO  ordered. 


QALLAHAB  v.   WHITLEY.    (No.  8446.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  21,  1916.    On  Motion  for  Behearing, 

Nov.  26,  1916.) 

1.  Eminent    Douain    «=»2(11)— Public    Im- 

PBOVEMENTO  —  RsAflSKSSMENT  —  VALBDrrT  — 

"Takinq  Peoperty." 
A  reassessment  for  paving  which  might  have 
been  legally  made  under  the  charter,  but  which, 
through  a  mistake  in  the  owner's  name  in  the 
notice  to  property  owners  of  the  improvement 
and  fhe  hearing  thereon,  was  invalid,  made  by 
the  city  of  Mineral  Wells,  expressly  authorized 
thereto  by  its  charter,  adopted  August  19,  1913, 
according  to  Acts  33d  Leg.  c.  147,  end  in  view 
of  the  further  right  of  the  owner  under  the  char- 
ter to  institute  suit  within  ten  days  to  set  tbe 
assessment  aride  for  any  legal  reason,  was  not 
a  taking  of  hia  property  in  violation  of  Const, 
art.  1,  I  17,  prohibiting  the  taking  of  private 
property  without  adequate  compensation. 

[Ed.  Note.— For  other  cases,  see  Kminent  Do- 
main, Cent  Dig.  S§  9-12;   Dec.  Dig.  <8=>2Cll).] 

2.  Mdnicipai.    Cobpobations    «=>456— Pub- 
uo  iMPROvmraRTS— Notice— Validitt. 

An  assessment  of  property  for  a  street  im- 
provement can  in  no  case  be  made  without  prop- 
er notice  of  the  contemplated  assessment  to  the 
owner  and  an  opportunity  given  him  to  resist 
it  for  any  legal  cause. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1084-1093;  Dec. 
Dig.  i3=>456.J 

3.  Interest   i8=>34— Rate— Pduijc   Improve- 

ItBNTS— ASSESSMEHT  CBBTOTCATE— VALiniTT 
OF  AOREEMENie. 

Under  the  charter  of  the  city  of  Mineral 
Wells  adopted  August  19,  1913,  in  accordance 
with  Acts  33d  Leg.  c.  147,  §  8,  assignable  cer- 
tificates issued  by  the  city  covering  the  cost  of 
special  improvements  and  fixing  the  rate  of  in- 
terest not  to  exceed  8  per  cent  might  be  en- 
forced, notwithstanding  the  general  statute  re- 
lating to  tbe  subject  of  interest 

[Ed.  Note.— For  other  cases,  see  Interest  Cent 
Dig.  §§  71-74;   Dec.  Dig.  <S=»34.] 

4.  MimlCIPAI.  GOBPOBATIONB  «S3624— PXIBUC 

ilcpbovkmemtr— assebsuemt    certificate— 

Attobnet's  Fee. 
Under  such  provision,  and  in  the  absence  of 
any  power  given  to  the  city  to  impose  o  penalty 
of  any  kind  for  failnre  to  promptly  pay  tbe  as- 
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sessment,  no  attoniey's  fee  could  be  added  to 
the  amount  of  the  assessment  with  interest. 

[Ed.  Note.— FV>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1237 ;  Dec.  Dig.  <8=» 

6.  Municipal  Goi^orations  €=530— Pdbuo 

IKPBOVEMENTS— AdSESSHENT     CEBTITICSATB— 

Action. 
That  suit  on  an  improvement  certificate  to 
foreclose  an  improvement  lien  declared  by  a  city 
against  a  lot  owned  by  defendant  and  abutting 
on  a  street  which  had  been  paved  was  brought 
before  the  expiration  of  ten  days,  In  which,  un- 
der a  provision  of  the  charter,  defendant  might 
have  instituted  suit  in  the  district  court  to  set 
the  assesBinent  aside,  was  immaterial,  where  it 
did  not  appear  in  what  way  the  suit  on  the  cer- 
tificate prevented  the  institution  of  such  suit  by 
defendant,  or  that  defendant  could  have  success- 
fully maintained  such  suit, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  €=9530.] 

On  Motion  for  Rehearing. 
6.  Municipal  Corpobations  «=5524— Public 

IMPBOVEMKNTS— IMPBOVEMKNT      CERTIFICATE 

— Attorney's  Fees— Statutes. 
Acts  38d  Leg.  c.  147,  {  6,  of  the  law  au- 
thorizing certain  cities  to  adopt  and  amend 
charters,  providing  that  all  powers  heretofore 
granted  any  city  by  general  law  or  special  char- 
ter are  preserved  to  them,  and  such  power  is 
granted  to  such  cities  when  embraced  in  and 
made  a  part  of  their  charters,  and  Rev.  St.  1911, 
art.  1011,  part  of  the  general  law  relating  to 
the  creation  of  municipal  corporations,  provid- 
ing that  a  city  may  assess  the  whole  cost  of 
constructing  sidewalks  or  curbs  not  to  exceed 
three-fourths  of  the  cost  of  any  other  improve- 
ment against  the  owner's  property  abutting  on 
such  improvement  and  their  abutting  property 
benefited  thereby,  and  provide  for  the  time  and 
terms  of  payment  and  for  interest  payable  upon 
deferred  payments  not  to  exceed  8  per  cent.,  and 
fix  a  Hen  and  issue  assignable  certificates,  do 
not  apply  to  an  improvement  assessment  made 
by  city  under  its  charter  pursuant  to  Acts  33d 
Leg.  c.  147,  and  hence  do  not  authorize  the  city 
to  impose  an  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1237 ;  Dec.  Dig.  €=> 
624.] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Suit  by  Frank  Whitley  against  A.  W.  Gal- 
lahar.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reformed  as  to  attorney's  fees,  and 
otherwise  affirmed. 

W.  H.  Penix,  of  Mineral  Wells,  and  P.  C. 
Sandei-s,  of  Palo  Pinto,  for  appellant. 
Ritchie  &  Cousins,  of  Mineral  Wells,  for  ap- 
pellee. 

CONNER,  C.  J.  Prank  Whitley  instituted 
this  suit  against  A.  W.  Gallahar  in  the  dis- 
trict court  of  Palo  Pinto  county  upon  an 
Improvement  certificate  Issued  by  the  city 
commission  of  the  dty  of  Mineral  Wells  to 
recover  the  sum  of  $122.08,  and  to  foreclose 
an  improvement  lien  declared  by  said  city 
commission  against  a  lot  own6d  by  the  de- 
fendant and  abutting  on  Hubbard  street.  In 
said  city.  The  trial  resulted  in  a  Judgment 
for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

The  trial  was  before  the  court  without  a 


Jury,  and  the  Judge  filed  conduslons  qf  fact 
and  law,  which  are  before  us.  The  findings 
of  fact  axe  substautiall}-  unassailed,  and  they 
are  accordingly  approved  and  adopted  by  us. 
Omitting  facts  deemed  unnecessary  to  an 
understanding  of  our  conclusion,  it  appears 
that  the  city  of  Mineral  Wells  Is  a  municipal 
corporation  situated  in  ■  Palo  Pinto  county, 
Tex.,  duly  incorporated  and  acting  under 
and  by  virtue  of  a  charter  adopted  on  Au- 
gust 19,  1913,  in  accordance  with  section  5, 
art  11,  of  the  Constitution  of  Texas,  as 
amended  on  November  5, 1912,  and  in  accord- 
ance with  an  act  of  the  Thirty-Third  Legisla- 
ture (Acts  33d  Leg.  c.  147) ;  tliat  the  charter 
so  adc^ted  provides  that  the  board  of  com- 
missioners of  tlie  city  shall  bare  tlie  right, 
by  taking  prescribed  steps  and  following 
certain  procedures,  to  order  the  Improvement 
of  any  street,  or  streets,  in  the  dty  by  filling, 
grading,  raising,  or  paring  the  same  with 
any  permanent  and  durable  material,  and 
to  proceed  to  contract  for  the  making  of  such 
improvements  after  advertisement  for  bids. 
The  board  of  commissioners  are  giren  the 
right  to  charge  not  exceeding  two-thirds  of 
the  cost  of  such  improvements  against  the 
owners  of  such  property  as  shall  abut  upon 
the  streets  Improved,  provided  that  sudi  sum 
to  be  paid  by  the  owners  of  such  property 
shall  not  be  in  excess  of  the  actual  benefit 
of  enhanced  value  resulting  to  each  piece  of 
property  from  such  improvement.  It  is  fur- 
ther provided  that  to  secure  the  payment  of 
the  sum  so  contemplated  to  be  paid  by  the 
individual  owners  the  board  of  commission- 
ers may  create  a  lien  against  such  abutting 
property,  and  fix  the  sum  to  be  paid  as  a 
personal  liability  against  the  owners  there- 
of; that  upon  the  completion  and  acceptance 
of  the  work  contracted  to  be  done  upon  each 
street,  the  board  of  comndssloners  are  given 
authority  to  issue  to  the  contractor,  upon  his 
request,  a  certificate  evidencing  the  indebt- 
edness of  each  owner  to  the  said  contractor, 
setting  forth  due  dates,  rate  of  interest,  and 
other  particulars  in  connection  with  the  in- 
debtedness, and  stating  that  a  Hen  had  been 
created  upon  the  property  to  secure  the  pay- 
ment of  the  Indebtedness  described  in  the 
certlflcata    The  charter  also  provides  that: 

"The  lien  or  personal  liability  fixed  by  said 
assessment  shall  be  enforced,  together  with  costs 
of  collection  and  reasonable  attorney's  fees  if 
incurred  thereon,  by  suit  in  any  court  having 
jurisdiction." 

It  further  appears  that  the  dty  of  Miner- 
al Wells,  after  having  taken  the  steps  pre- 
scribed in  Its  charter,  made  and  entered  into 
a  contract  with  the  plaintiff,  Whitley,  to 
pare  Hubbard  street  in  front  of  the  lot  upon 
which  It  Is  sought  to  foreclose  the  lien  here- 
in and  owned  by  the  defendant  Due  notice 
of  the  determination  to  pare  the  street  was 
issued  on  November  11,  1914,  and  a  date  set 
for  the  hearing  of  the  owners  of  the  proper- 
ty on  said  street,  stating  the  amount  of  the 


«»For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  QlcesU  and  Indexes 


Tex.) 


OALLAHAR  v.  WHITLEY 


T59 


asseBsment  contemplated  to  be  made  agalsst 
ea*  owner,  and  giving  snch  owners  opportu- 
nity to  be  heard  touching  any  matter  con- 
nected with  the  Improvement  Said  notice 
was  published  in  the  newspapers,  as  the 
charter  directs,  and  the  defendant's  prop- 
erty *was  Included  In  the  list  However, 
such  list  gave  the  owner  of  the  property  In- 
volved In  this  suit  as  I>.  L.  Gallahar,  the 
defendant's  name;  A.  W.  Gallahar  nowhere 
appearing  In  the  list  of  property  owners. 
Thereafter,  on  November  23,  1914,  an  assess- 
ment was  made  against  D.  L.  Gallahar,  and 
a  Hen  attempted  to  be  created  against  the 
property  In  controversy  to  pay  part  of  the 
costs  of  such  Improvement.  The  Improve- 
ment of  the  street  was  completed  by  the  con- 
tractor and  In  all  things  accepted  and  ap- 
proved February  26,  1915,  but  It  was  dis- 
covered that  a  mistake  had  been  made  In 
giving  the  name  of  the  owner  of  the  lot  In 
question,  and  on  the  29th  day  of  July,  1915, 
the  board  of  commissioners,  deeming  it  ad- 
rlsabie  to  reassess  the  cost  of  paving  against 
the  defendant  and  bis  said  property,  deter- 
mined to  reassess  such  costs  against  said 
owner  and  his  property,  and  gave  notice,  as 
the  charter  required  in  the  first  Instance,  to 
the  defendant  that  a  hearing  would  be  had 
at  the  mayor's  office  In  said  city  designating 
the  time  for  snch  hearing,  and,  further,  that 
"at  snch  time  all  said  owners,  their  agents  or 
attorneys,  or  persons  Interested  in  said  prop- 
erty, are  notified  to  appear  and  be  heard,  at 
which -hearing  said  owners  or  other  persons 
may  appear  in  person,  or  by  counsel,  and 
may  offer  evidence"  as  to  the  amount  as- 
sessed against  the  property  of  such  person, 
the  benefits  to  said  property,  or  any  other 
matter  or  thing  connected  tiierewitb.  This 
notice  was  properly  given  to  the  defendant 
and  his  property  properly  described;  the 
amonnt  of  $122.08  being  specified  as  the 
amount  contemplated  to  be  reassessed 
against  him  and  his  property.  The  defend- 
ant did  not  appear,  either  in  parson  or  by 
attorney,  and  made  and  filed  no  opposition 
to  any  feature  of  this  second  assessment,  and 
on*  August  17,  1915,  the  amount  stated  was 
reassessed  against  defendant,  and  ills  said 
property  charged  with  a  Hen  In  favor  of  the 
plaintiff  to  secure  the  payment  of  the  assess- 
ment. It  was  specifically  found  by  the  board 
of  commissioners  that  such  sum  was  not  in 
excess  of  the  special  benefits  to  such  proper- 
ty accruing  to  it  by  reason  of  enhancement 
in  the  value  thereof  due  to  the  construction 
of  the  pavement  After  the  reassessment 
mentioned  the  dty  commission  issued  to  the 
plaintiff  in  this  cause  an  assignable  certifi- 
cate evidencing  the  Indebtedness  of  the  de- 
fendant In  the  said  sum  of  money,  and  re- 
citing that  it  was  given  in  part  paymoit  for 
the  cost  of  paving  Hubbard  street  and  It  Is 
upon  this  second  assessment  and  certificate 
that  the  i^lntlff  sued  In- this  case.  In  the 
proceedings  resulting  in  the  second  assess- 


ment the  city  board  relied  upon  the  follow- 
ing provisions  of  the  charter  of  the  dty,  viz. : 
"Whenever  any  error  or  mistake  shall  occur 
in  any  proceeding  under  this  charter,  it  shall  be 
the  duty  of  the  board  of  commissioaers  tfi  correct 
the  same,  and  whenever  for  any  reason  it  shall 
appear  that  any  assessment  or  claim  or  personal 
liability  fixed  or  attempted  to  be  fixed  against  any 
property  or  its  owner  hereunder  is  not  enforcea- 
ble on  account  of  any  error  or  invalidity  in  any 
of  said  proceedings,  or  the  assessment  of  any 
property  has  been  by  error  omitted,  the  board  of 
commissioners  shall  have  the  power,  and  it  shall 
be  its  duty  at  any  time,  to  reassess  against  said 
property  and  its  then  owner  the  amount  deter- 
mined to  be  properly  payable  by  said  owner, 
after  notice  to  and  hearing  of  said  owner  in  the 
manner  hereinbefore  provided.  But  no  reassess- 
ment shall  be  made  against  any  property  in  an 
amount  in  excess  of  special  benefits  thereto  in 
enhanced  value  thereof  by  means  of  the  improve- 
ment" 

The  trial  court  concluded  aa  a  matter  of 
law  that  the  reassessment  was  authorized, 
and  entered  up  a  judgment  in  favor  of  the 
plalntifB  for  said  sum  of  $122.08,  together 
with  interest  thereon  at  the  rate  of  8  per 
cent  per  annum,  and  the  further  sum  of  $25 
attorney's  fees,  which  the  court  found  to  be 
reasonable,  and  which,  It  seems,  was  au- 
thorized in  terms  both  by  the  charter  and  by 
the  certificate  issued  to  the  plaintiff.  Judg- 
ment was  rendered  accordingly  foreclosing 
the  lien  upon  the  defendant's  lot  to  secure 
the  payment  of  the  Judgment  and  the  de- 
fendant has  appealed. 

The  contention  of  appellant  most  urgently 
presented  is  that  the  trial  court  erred  In  con- 
cluding that  the  reassessment  against  appel- 
lant was  authorized — 

"for  the  reason  that  said  reassessment  was  made 
long  after  the  paving  had  been  completed,  and 
that  there  was  nothing  done  thereafter  to  en- 
hance the  value  of  defendant's  property,  and 
did  not  create  any  lien  whatever  against  defend- 
ant's property,  nor  a  personal  obligation  to  pay 
money  against  the  defendant,  and  for  the  fur- 
ther reason  that  the  charter  does  not  provide 
for  a  reassessment  after  the  work  has  been  done 
on  the  street  by  the  contractor." 

While  the  precise  point  seems  not  to  have 
arisen  before  in  our  state,  the  weight  of  the 
authorities  elsewhere,  so  far  .as  we  have  been 
able  to  examine  them,  seems  to  be  uniform 
in  upholding  the  right  of  a  munidpallty, 
when  authorized  by  a  statute,  to  make  reas- 
sessments for  beneficial  improvements  where 
for  any  reason  a  prior  assessment,  which 
might  have  been  legally  made,  is  invalid. 
-Thus  it  is  said  In  McQuilUn  on  Munldpal 
Corporations,  vol.  5,  §  2128 : 

"Statutes  or  charters  generally  provide  that 
the  municipal  authorities  may  levy  a  new  special 
assessment  where  the  original  assessment  is  de- 
dared  void,  and  snch  laws  have  been  adjudged 
to  be  constitutional.  The  evident  purpose  of 
laws  authoriising  reassessments  is  to  provide  for 
making  reasonable  assessments  only  where  a 
valid  assessment  might  have  been  made  in  the 
first  place,"  etc. 

Authorities  from  a  number  of  states  In 
support  of  the  text  are  dted.  See,  also,  28 
Cyc  1191,  par.  22;  Sodberry  v.  Gcavee  it 
Stephens,  83  Ark.  344,  103  S.  W.  728 ;  1  Page 
&  Jones  on  Taxation  by  Assewmeut,  }  414; 
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Seattle  y.  Kelleher.  196  U.  S.  S51,  25  Sap.  Ct 
44.  49  L.  EM.  232. 

[1,2]  As  stated  in  tbe  beginning,  the  dty 
of  Mineral  Wells  was  duly  incorporated  un- 
der an  act  of  the  Legislature  approved  April 
7,  1913.  See  General  Laws  1913,  p.  307. 
This  act,  in  defining  the  powers  that  may  be 
eiercised  by  munidpaUtles  incorporated 
thereunder,  lamong  other  things^  specially 
provides  that: 

They  may  have  "exclusive  dominion,  control, 
and  jnriadiction  in,  over  and  nnder  the  public 
streets,  avenues,  alleys,  highways  and  boulevards 
and  public  i^ounda  of  such  city,  and  to  provide 
for  the  improvement  of  any  public  streets,  al- 
leys, highways,  avenues  or  boulevards,  by  pav- 
ing, raising,  grading,  filling  or  otherwise  improv- 
ing the  same,  and  to  charge  the  costs  of  making 
such  improvement  against  the  abutting  property 
by  filing  a  lien  against  the  same,  and  a  personal 
charge  against  the  owner  thereof,  according  to 
an  assessment  specially  levied  therefor  in  an 
amount  not  to  exceed  the  special  benefit  that 
such  property  receives  in  enhanced  value  by  rea- 
son of  making  any  such  improvement,  and  to 
provide  for  the  issue  of  assignable  certificates 
covering  the  payment  of  said  costs,"  etc. 

Tbe  findings  show  that  these  provisions  re- 
lating to  power  were  embodied  in  the  charter 
of  tbe  city  of  Mineral  Wells,  and  the  regular- 
ity of  the  proceedings  in  the  first  instance 
for  the  improvement  of  Hubbard  street,  upon 
which  appellant's  lot  abuts,  is  not  Questioned 
in  any  way,  save  that  it  appears  that  in  the 
notice  of  the  improvement  and  tbe  contem- 
plated assessment  required  by  the  charter  a 
mistake  was  made  in  giving  the  initials.  The 
notice  required  D.  L.  Gallahar,  instead  of 
A.  W.  Gallahar,  as  it  should  have  been,  to  be 
and  appear  before  tbe  city  commission.  The 
prt^erty  affected,  however,  was  properly  de- 
scribed, and  It  may  be  conceded,  and  is  con- 
ceded, that  the  first  assessment  was  Invalid 
for  the  want  of  a  proper  notice;  for  It  is 
well  settled  in  this  state,  as  well  as  else- 
where, that  an  assessment  of  the  kind  can 
in  no  case  be  made  without  proper  notice  of 
the  contemplated  assessment  to  the  owner, 
and  an  opportunity  given  to  him  to  resist  it 
for  any  legal  cause.  Hutcheson  v.  Storrie,  92 
Tex.  685,  51  S.  W.  848,  45  L.  E.  A.  289,  71 
Am.  St.  Rep.  884.  Tbe  power  to  correct  mis- 
takes of  the  character  noted  was  expressly 
embodied  in  the  charter,  and  tbe  proceeding 
under  consideration  wherein  the  mistake  wa^ 
sought  to  be  corrected  is  not  complained  of  in 
any  respect  as  being  irregular.  Appellant  was 
notified  to  be  and  appear  before  the  city  com- 
mission and  afforded  a  full  opportunity,  ei- 
ther in  person  or  by  counsel,  to  show,  if  he 
could,  that  the  improvement  involved  did  not 
benefit  his  property,  or  tliat  for  some  other 
reason  no  assessment  should  be  made  against 
him.  The  essence  of  the  law  seems  to  have 
t)een  thus  complied  with.  He  had  his  day  in 
court,  and  we  cannot  assume  that,  had  any 
legal  reason  been  shown  why  the  assessment 
could  not,  <x  ought  not,  to  have  been  legally 
made,  the  board  of  commissioners  of  the  dty 
would  have  imposed  the  assessment.  The 
record   affirmatively   shows   that  appellant 


I  made  no  effort  to  contest  the  reassessment 
propo'sed.  The  charter  also  provides  that 
within  ten  days  after  an  assessment  of  the 
kind  had  been  made  an  abutting  owner  mi^t 
institute  suit  in  the  district  court  to  set  it 
aside  for  any  legal  reason.  The  record  fails 
to  show  that  appellant  instituted  any 'such 
suit.  On  the  contrary,  it  affirmatively  ap- 
pears that  he  did  not  do  so,  and  on  the  pres- 
ent trial  it  does  not  appear  that  any  effort 
was  made  on  appellant's  part  to  show  that 
his  property  was  not  in  fad  It^iefited  by  tbe 
improvement  to  tbe  full  extent  of  the  assess- 
ment made  by  the  board  of  commissioners. 
So  that  in  no  legal  sense  do  we  think  it  can 
be  said,  as  appellant  urges,  that  there  haa 
been  a  taking  of.  bis  property  In  violation  of 
section  17,  art.  1,  of  our  state  Constitution. 

[3,4]  Objection  is  also  urged  to  the  find- 
ings and  to  the  Judgment  because  of  the  im- 
position of  interest  and  attorney's  fees.  We 
have  concluded  that  the  objection  to  the  in- 
terest is  not  maintainable,  for  tbe  reason  that 
In  sedion  8  of  the  General  Laws,  berehibe- 
fore  cited,  and  under  which  the  dty  of  Mhi- 
eral  Wells  was  organized,  in  further  defining 
the  powers  that  may  be  exercised  by  the  dty, 
it  is  further  provided  that  for  spedal  assess- 
ments of  the  kind  under  consideration  tbe 
dty  may  issue  assignable  certificates,  if 
deemed  advisable,  covering  the  costs  of  such 
improvement,  and  may  "fix  the  rate  of  in- 
terest not  to  exceed  eight  per  cent.,"  etc 
This  special  provision  having  been  made  and 
having  been  included  in  the  charter,  we  are 
of  opinion  that  it  may  be  enforced,  notwith- 
standing the  general  statute  relating  to  the 
subject  of  interest.  We  find,  however,  no 
such  provision  authorizing  the  dty  to  impose 
an  attorney's  fee.  Nor  have  we  found  where 
the  Legislature  has  given  the  dty  power  to 
Impose  a  penalty  of  any  kind,  other  than  the 
imposition  of  interest  for  the  failure  of  one 
against  whom  an  assessment  is  made  to 
promptly  pay  it.  Appellee,  in  support  of  the 
Judgment  for  attorney's  fees,  cites  the  case 
of  Insuranife  Co.  v.  Chowning,  86  Tex.  654,  26 
S.  W.  983,  24  L.  R.  A.  504,  and  other  cases 
to  the  effed  that  statutes  of  the  kind  ^re 
constitutional,  but  in  this  case  it  Is  not  pre- 
tended that  appellee  is  entitled  to  the  recov- 
ery of  attorney's  fees  by  virtue  of  any  stat- 
ute, or  by  virtue  of  any  authority  other  than 
a  provision  to  that  effect  in  the  dty  diarter, 
and  the  law  by  virtue  of  which  the  dty  owes 
its  legal  existence,  as  will  be  seen  from 
quotations  already  made  from  it,  expressly 
limit  tbe  power  of  the  dty  to  make  assess- 
ments of  the  kind  to  the  benefits  conferred 
by  the  improvements  plus  interest,  as  already 
indicated.  The  assessment  and  payment  in- 
volved, being  involuntary  on  appellant's  part, 
must  find  express  warrant  in  the  law.  We 
are  therefwe  of  the  opinion  that  the  court 
erred  in  imposing  tbe  attorney's  fees. 

[i]  Appellant  also  cemplaios  of  the  instito- 
tion  of  tbia  suit  before  the  ezpitatloii  of  tbe 
ten  days  in  whidi,  under  a  provision  of  the 
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tdtr  charter,  be  might  have  Instituted  suit 
In  the  district  court  to  set  the  assessment 
aside,  but  we  regard  this  objection  as  of  no 
materiality,  In  view  of  the  fact  that  it  is  not 
made  to  appear  in  what  way  the  institution 
of  this  suit  by  the  appellee  prevented  the  in- 
stitution of  the  suit  against  the  city  In  the 
district  conrt.  Moreover,  there  has  not  been 
made  to  appear  in  the  record  before  us  any 
ground  upon  which  appellee  oould  have  suc- 
cessfully maintained  an  action  of  the  char- 
acter mentioned. 

We  conclude  that  the  Judgment  should  be 
affirmed  in  all  things  except  as  to  attorney's 
fees,  and  the  judgment  will  be  so  reformed  as 
to  exclude  them,  with  the  costs  of  appeal 
taxed  against  appellee. 

On  Motion  for  Rehearing. 

[6]  Appellee,  in  whose  behalf  we  affirmed 
the  Judgment  on  a  former  day.  Insists  with 
nancb  vigor  that,  by  vlrtne  of  section  6  of 
the  act  of  the  Thirty-Third  liCgislature,  the 
power  given  cities  to  include  attorney's 
fees  as  spedfled  in  Revised  Statutes,  art 
1011,  Is  available  here,  notwithstanding  the 
silence  of  the  act  of  the  Thlrty-Tliird  Legis- 
lature referred  to  on  that  subject  Section  6 
Invoked  reads: 

"All  powers  heretofore  granted  any  city  by 
general  law  or  special  charter  are  hereby  pre- 
served to  each  of  said  citiea,  respectively,  and 
the  power  so  conferred  upon  such  cities,  either 
by  special  or  general  law,  is  hereby  granted  to 
such  citiea  \rben  embraced  in  and  made  a  part 
of  the  charter  adopted  by  such  city ;  and  pro- 
vided, that,  until  the.  charter  of  such  city  as  the 
same  now  exists  is  amended  and  adopted,  it  shall 
be  and  remain  in  full  force  and  effect" 

The  article  of  the  Revised  Statutes  refer- 
red to  is  as  follows: 

"Snbject  to  the  terms  hereof,  the  governing 
body  of  any  city  shall  have  power,  by  ordinance, 
to  assess  the  whole  cost  of  constructing  side- 
walks or  curbs,  and  not  to  exceed  three-fourths 
of  the  cost  of  any  other  improvement,  against 
the  owners  of  property  abutting  on  such  improve- 
ment and  against  their  abutting  property  bene- 
fited thereby,  and  to  provide  for  the  time  and 
terms  of  payment  of  such  assessments  and  the 
rate  of  interest  payable  upon  deferred  payments 
thereon,  which  rate  of  interest  shall  not  exceed 
eight  per  centum  per  annum,  and  to  fix  a  lien  up- 
on the  property  and  declare  such  assessments 
to  be  a  personal  liability  of  the  owners  of  such 
abutting  property;  and  snch  governing  body 
shall  have  power  to  cause  to  be  issued  in  the 
name  of  the  city  assignable  certificates,  declar- 
ing the  liability  of  such  owners  and  their  prop- 
erty for  the  payment  of  such  assessments,  and 
to  fix  the  terms  and  conditions  of  such  certifi- 
cate. 

"If  any  such  certificate  shall  recite  that  the 
proceedings  with  reference  to  malting  such  Im- 
provements have  been  regularly  bad  in  compli- 
ance with  law,  and  that  all  prerequisites  to  the 
fixing^  of  the  assessment  lien  against  the  property 
described  in  said  certificate,  and  the  personal 
liability,  shall  be  prima  facie  evidence  of  the 
facts  so  recited,  and  no  further  proof  thereof, 
shall  be  required  in  any  court 

"The  ordinance  making  snch  assessments  shall 
provide  for  the  collection  thereof,  with  costs  and 
reasonable  attorney's  fees,  if  incurred.  Such 
assessments  shall  be  secured  by,  and  constitute 


a  lien  on,  said  property,  which  shall  be  the  first 
enforceable  claim  ngainst  the  property  against 
which  it  is  assessed,  superior  to  eJl  other  Hens 
and  claims,  except  stat^  coun^  and  municipal 
taxes." 

The  article  of  the  statute  to  not  fbund  in 
the  law  of  1913  under  which  the  dty  of 
Mineral  Wells  was  incorporated,  but  is  a  pro- 
vision relating  to  the  creation  of  municipal 
corporations  under  the  general  law.  By  a 
careful  reading  of  the  article  It  will  be  seen 
that  It  applies  to  cases  where  the  cost  of 
sidewalks  or  curbs  is  assessed,  and  author- 
izes assessments  "not  to  exceed  %  of  the  costs 
of  any  other  Improvement" 

It  seems  clear  that  the  assessment  Involved 
in  this  case  was  not  made  by  virtue  of  that 
article,  for  there  Is  no  finding,  nor  contention 
even,  that  the  assessment  under  consideration 
constituted  three-fourths  or  any  other  aliquot 
part  of  the  cost  of  the  improvement.  On  the 
contrary,  the  specific  finding  la  ttiat  the  as- 
sessment does  "not  exceed  the  special  bene- 
fit conferred"  by  the  improvement;  thus  dem- 
onstrating that  the  assessment  was  made 
under  the  act  of  the  Thirty-Third  Legislature 
specially  applying,  as  noted  In  our  original 
opinion.  The  special  assessment  under  the 
act  of  1913  to  the  extent  of  the  benefits  con- 
ferred was  authorized,  even  though  in  excess 
of  three-fourths  of  the  cost  of  Improvement, 
although  snch  excess  would  be  Invalid 
nndOT  article  1011.  For  aught  that  appears 
to  the  contrary  In  the  record,  the  assessment 
in  this  case  did  exceed  the  limit  fixed  by  ar- 
ticle 1011.  It  Is  easily  concdvable  that  the 
Legislature  would  be  willing  to  add  reason- 
able attorney's  fees  where  the  assessment 
was  limited  to  three-fourtha  of  the  cost  of 
the  improvement,  and  not  to  be  so  willing 
where  the  full  cost,  to  the  extent  of  the  bene- 
fits conferred,  was  authorized.  We  there- 
fore conclude,  as  announced  in  our  original 
opinion,  that  the  Law  of  1913  applies,  and 
that  Its  limitations  must  be  observed.  That 
act  not  having  authorized  the  city  to  impose 
attorney's  fees,  as  originally  pointed  out  we 
feel  that  we  must  adhere  to  our  former  rul- 
ing, and  consequently  appellee's  motion  for 
rehearing  is  overruled. 


ATCHISON,  T.  ft  S.  F.  RI.  CO.  v.  SMITH 
et  aL    (No.  8417.) 

(Court  of  CHvil  Appeals  of  Texas.    Ft  Worth. 
Oct  28,  1916.     On  Motion  for  Re- 
hearing, Dec.  23,  1916.) 

1.  JtmoMXNT  «=»256(1)— VBBnioi>— On  Tbiai. 

— StrPPOBT  BT   EVIDENOX. 

Judgment  must  follow  the  verdict  and  an 
assignment  questioning  the  authority  of  the 
court  to  enter  a  judgment  contrary  to  the  ver- 
dict simplj  because  the  verdict  is  unsupported 
by  the  evidence  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  446,  454;   Dec.  Dig.  «=»256(1).] 
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2.  NkW  TBIAL  «S910--PbEOI.U8ION  fbom  Mov- 

iNO    FOR    ON    Ground   of    Insufficibiiot 
OF  Evidence— Motion  fob  Judgment  Con- 

XBABY   TO    VKBDICT. 

After  judgment  is  rendered  in  accordance 
with  the  verdict,  the  losing  party  is  not  pre- 
cluded from  moving  for  new  trial  on  the  ground 
of  the  ioBufficiency  of  the  evidence  to  support 
the  verdict  because  previous  to  the  rendition 
of  the  verdict  he  made  an  unsuccessful  attempt 
to  have  a  judgment  rendered  contrary  to  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  13,  115,  131 ;    Dec.  Dig.  <^slO.J 

3.  Tbial  iSs>274  —  Objection  to  Chaboes  — 
Submission  to  OpposiNa  Counsbit— Stat- 
ute. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1971,  providing  for  the  submission  to  opposing 
counsel  as  well  as  the  court  of  requested  in- 
structions, does  not  require  the  submission  to 
opposing  counsel  of  objections  made  to  the 
charges  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  687;    Dec.  Dig.  <S=»274.] 

4.  Apfeai.  and  Ebbob  i3=3544(1)— Resebta- 
tion  of  Obounds  of  Review— Exception 
to  Charge. 

It  is  not  necessary  to  take  a  bill  of  exception 
to  a  charge  given  by  the  court  as  a  prerequisite 
to  the  right  to  complain  of  such  instruction  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2412 ;   Dec  Dig.  <S=»544{1).J 

6.  Appeai,  and  Ebbob  «=>927(6)— Pbesump- 
tions  Favobinq  Coubt  Below  —  Submis- 
sion of  Motion  fob  Pebemptoby  Chabqx 
TO  Opposing  CounseI/— Statute. 
Without  a  showing  to  the  contrary,  it  must 
be  presumed  that  the  trial  judge  would  not  have 
passed  upon  a  motion  for  a  peremptory  instruc- 
tion without  requiring  its  submission  to  oppos- 
ing counsel  in  compliance  with  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  1971. 

(Ed.  Note. — For  other  cases,  see  Appenl  and 
Error,  Cent  Dig.  {  8748 ;  Dec.  Dig.  «=»927(6).] 

6.  Release  <S=»67(2)— Incapacity  and  Fbaud 
— Sufficienct  of  Evidence. 

In  a  railroad  employe's  action  for  injuries, 
evidence  held  insufficient  to  support  the  jury's 
findings  that  he  was  mentally  incompetent  to 
make  a  valid  contract  of  settlement,  and  that 
be  was  induced  to  make  it  bjr  misrepresentations 
by  the  claim  agent  of  the  railway  and  by  undue 
influence  exercised  upon  him. 

[Ed.    Notet— For    other    cases,,    see    Release, 
Cent   Dig.  §  108;    Dec.  Dig.  <8=>57(2).] 

7.  Release    i8=17(2)  —  Validity— Dispabao- 

INO   ItEMABKS  AS  TO  INJUBEJ)  PEBSON'S  AT- 

tobnby. 
Misrepresentations  by  a  railroad's  claim 
agent  to  its  injured  employ^  concerning  the 
services  to  be  rendered  by  some  of  his  attorneys 
did  not  of  themselves  constitute  a  sufficient 
basis  for  rescission  of  the  contract  of  settle- 
ment, where  the  testimony  introduced  in  sup- 
port of  rescission  oa  the  ground  of  the  employees 
inconii)etency  and  the  claim  agent's  fraud  was 
insufficient 

[Ed.  Note.— For  other' cases,  see  Release,  Cent 
Dig.  I  32;   Dec  Dig.  «=>17©.] 

8.  Release  «=>17(2),  19  —  Validity  —  Fbaud 
OB  Undue  Influence. 

Arguments  made  to  its  injured  employft  by 
a  railroad's  claim  agent  to  induce  him  to  set- 
tle, relative  to  the  delays  and  uncertainties  of 
bringing  action,  were  not,  under  the  circum- 
stances, the  employ^  having  fully  understood 
conditions,  fraudulent  and  did  not  amount  to 
undue  influence. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  §i  32,  33;    Dec,  Dig.  «=17(2),  19.] 


9.  REIX&8E  «9l8'— Yaudctt  —  Financial 
Distbess. 

The  distressed  financial  circumstances  of  a 
railroad's  employi  when  he  settled  his  claim  did 
not  staudiiu;  alone,  furnish  sufficient  basis  for 
rescission,  ot  the  settlement 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {  33;    Dec.  Dig.  «=»18.] 

10.  REI.EA8E  ^»12(3)— Inadequacy  of  Con- 
sidebation. 

Where  a  railway  company  was  liable  for  in- 
juries sustained  by  its  employ^  for  $8,000  rea- 
sonable damages,  out  the  issue  of  liability  was 
doubtful  and  by  settlement  the  delay  and  annoy- 
ance of  litigation  was  avoided,  while  in  bis  suit 
after  settlement  tiie  employ^  was  awarded  only 
$1,850  ia  addition  to  the  $3,760  he  had  received 
in  the  settlement  there  was  no  such  gross  in- 
adequacy of  price  paid  for  the  settlement  as  of 
itself  to  constitute  a  badge  of  fraud  practiced 
upon  the  employ6. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  i  20;   Dec.  Dig.  <S=>12(S).] 

11.  Mastkb  and.  Se^^anx  ^»276(9)— Injury 
to  Sebvant—Neqliqence— Sufficiency  or 
Evidence. 

In  a  railroad  employe's  action  for  injuries, 
evidence  held  sufficient  to  support  the  jury's 
findings  that  another  employ^  of  the  road  was 
guilty  of  negligence  which  was  the  proximate 
cause  of  the  injury. 

[!<>!.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  961,  959,  976;  Dec  Dig. 
<8=>276(9).]  "      -        .         .  * 

12.  Neolioenoe  €=»  121(5)— Proximate  Cause 
— BuBDEN  of  Proof. 

When  one  seeks  to  recover  damages  of  an- 
other caused  by  his  negligence,  it  is  incumbent 
on  him  to  establish  by  competent  proof  not  only 
the  negligence  alleged,  but  also  that  it  caused 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  228;    Dec.  Dig.  «=3l21(5T.] 

13.  Mastbb  and  Sexvant  «=»287(5)— Injubixs 
to  Sebvant— QiTEsnoN  fob  Juby. 

In  a  railroad  servant's  action  for  Injuries, 
the  decision  of  the  issues  of  fact  whether  an- 
other railroad  emplo.v6  pulled  the  stake  that  re- 
leased the  timbers  that  fell,  and  whether  the 
timbers  fell  in  fact  as  a  result  of  the  act  J^'*' 
for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  1061;  Dec  Dig.  «=> 
287(5).] 

14.  Tbial  «=»106(1)— Reception  of  Evidehoi 
—Failure  to  Object— Incompetent  Testi- 
mony. 

A 'verdict  cannot  be  sustained  by  incompe- 
tent testimony,  even  though  admitted  witl^oot 
objection. 

[Ed.  Note.— For  otlier  cases,  see  Trial,  Ont 
Dig.  SS  260,  261,  266;   Dec.  Dig.  «^05a)-l 

15.  Evidence  «=»75— Failube  to  Produce— 
Presumption. 

The  failure  to  produce  evidence  peculiarly 
within  the  knowledge  of  a  party  will  raise  a 
presumption  against  him,  ana  every  reasonable 
iutcudmeut  wiU  be  in  favor  of  his  opponent  up- 
on that  issue. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  {  95;    Dec.  Dig.  «s>75.1 

On  Motion  for  Rehearing. 

16.  Appeai.  and  Ebbob  «=>  1173(1)— RxvERSAt 
IN  Favob  of  One  Party— EIffbct. 

Where  the  recovery  awarded  attorneys  su- 
ing a  railroad  and  its  injured  employ^  was  con- 
ditioned upon  the  liability  of  the  road  for  the 
damages  in  excess  of  the  amount  already  paid 
Che  employ^  in  settlement,  a  reversal  in  nvor 
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cS.  the  road  operated  aa  a  rerertal  of  the  entire 
judgment. 

[Ed.  Note.— For  other. caaes.  Bee  Appeal  and 
Error.  Cent  Dig.  }|  466^-4567,  4568,  4656; 
Dec.  Dig.  <g=3ll73(i).] 

17.  Appeal  and  Ebbob  «=s»117S(1)— DmsBin- 

NATTOS  —  RKVEBSAL     IN     PABT  —  CODBFEND- 
ANT8. 

A  railroad's  injured  employ^  assigned  to  his 
attorneys  three-tentiis  of  his  cause  of  action, 
stipulating  that  in  case  compromise  was  made 
before  salt  the  attorneys  should  receive  15  per 
cent,  of  the  amount  agreed  on.  The  employ^ 
compromised  bis  claim  before  suit  and  the  at- 
torneys sued  the  railroad  and  their  assignor. 
The  latter  erosa-oovjplained,  alleging  invalidity 
of  the  settlement.  Iiiere  was  judgment  cancel- 
ing the  settlement,  for  damages  on  the  cross- 
complaint  and  for  plaintiffs  for  three-tenths  of 
the  award.  Held  that, -on  the  reversal  of  the 
judgment  against  the  railway  company,  the 
court  Bhould  merely  modify  the  judgment  for 
plaintiffs,  as  against  their  assignor,  oy  allow- 
ing them  15  per  cent  of  the  sum  received  by 
him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  IS  4562-4567,  4569,  4656; 
Dec.  big.  «=»1178(1).] 

EIrror  from  District  Court,  Tarrant  Coun- 
ty;   R.  B.  Young,  Judge. 

Salt  by  Mike  E.  Smith,  Leonard  M.  Levy, 
and  G.  W.  Dunaway  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  Pecos 
&  North  Texas  Railway  Company,  First  Na- 
tiooal  Bank  of  Sweetwater,  and  L.  M.  Duna- 
way, wherein  L.  M.  Dunaway  filed  an  answer 
to  the  petition,  and  also  a  cross-bill  against 
the  railway  companies.  Plaintiffs  and  L.  M. 
Dunaway  dismissed  their  respective  suits 
against  the  Pecos  &  North  Texas  Railway 
Company,  and  plaintiffs  also  dismissed  as  to 
the  Krst  Rational  Bank  of  Sweetwater,  To 
review  a  Judgment  for  plaintiffs  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  and 
L.  M.  Dunaway,  and  in  favor  of  L.  M.  Dun- 
away against  the  railway,  the  railway  brings 
error.  Reversed  as  to  defendant  railway 
company,  and  modified  as  to  defendant  Dun- 
away. 

Terry,  Cavln  &  Mills,  of  Galveston,  for 
plaintur  In  error.  O.  W.  Gillespie,  G.  W. 
Dunaway,  Walter  Kelson,  and  Stanley  Boy- 
kin,  all  of  Ft  Worth,  for  defendant  la  error 
Lh  BiL  Dunaway.  Mike  E.  Smith  and  G.  W. 
Dunaway,  both  of  Ft.  Worth,  for  defendant 
in  error  Mike  E.  Smith  and  others. 

DUNKLIN,  J.  On  September  28,  1912,  L. 
M.  Dunaway  was  In  the  employment  of  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany as  a  bridge  carpenter  in  New  Mexico, 
and  'wbile  unloading  bridge  timbers  from  a 
freight  car,  in  the  performance  of  the  duties 
of  his  employment,  some  of  the  timbers  fell 
upon  him  and  seriou^y  Injured  him.  Ttie 
timbers  bad  been  loaded  upon  the  car  to  a 
belgtat  of  the  aggregate  thickness  of  about 
20  pieces,  and  in  order  to  hold  the  timbers 
tn  place,  upright  stakes  extending  above  the 
top  of  the  pile  of  tlmt>er8  bad  been. placed  In 
sockets  in  tbe  outer  edges  of  the  sides  of  the 


car.  GeoTgB  BrldweU,  another  employ^,  was 
engaged  In  assisting  Dunaway  iU  unloading 
the  car.  Other  employ^  were  also  engaged 
in  tbe  work  of  unloading,  but  they  were  un- 
loading from  one  side  of  the  car  wUle  Duna- 
way and  Bildwell  undertook  to  tinload  from 
the  other  side.  The  plan  adopted  by  Duna- 
way and  BrldweU  for  thetr  work  was  to  re- 
move the  upright  stakes,  then  to  throw  off 
the  bridge  timbers  to  the  ground.  In  pursu- 
ance of  that  plan,  they  first  pulled  the  staikes 
from  the  ends  of  that  side  of  tbe  car,  but 
MtGK  tunable  to  pull*  another  Intervening 
stake  midway  between  the  two  ends  by  rea- 
son of  the  fact  that  the  same  was  fast  In 
its  socket  Dunaway  then  left  BrldweU  on 
top  Ot  the  timbers  for  the  purpose  of  loosen. 
ing  the  stake  by  driving  it  from  its  lower 
end.  In  order  to  accomplidi  this  be  pro- 
cured a  piece  of  Iron  used  on  the  engine  call- 
ed a  "shaker  bar."  With  this  bar  he  struck 
the  stake  a  few  blows,  and  as  it  came  out 
of  its  socket  several  pieces  of  the  bridge 
timbers  tumbled  to  tbe  ground,  and  in  fall- 
ing struck  Dunaway,  breaking  an  arm,  both 
shoulders,  one  of  his  legs,  and  also  his  jaw. 
On  account  of  these  injuries  be  was  taken  to 
tbe  railway  company's  hospital  at  Topeka, 
Kan.,  where  he  remained  until  August  of  the 
foUowing  year.  Before  leaving  tbe  hospital 
some  of  the  agents  of  tbe  railway  company 
stationed  there  proposed  a  settlement  of  any 
claim  he  might  have  for  damages  against  tbe 
railway  company  for  his  Injuries.  Dunaway 
Indicated  a  willingness  to  settle,  but  no  set- 
tlement was  consummated  by  reason  of  tbe 
fact  that  no  agreement  could  be  reached  with 
respect  to  the  amount  of  money  he  should 
receive.  On  September  27,  1913,  about  one 
month  after  leaving  tbe  hospital,  Dunaway 
addressed  a  letter  to  Hamilton,  a  claim  agent 
of  the  raUway  company  at  Topeka,  Kan., 
suggesting  that  if  a  settlement  of  tbe  claim 
was  desired  Hamilton  should  meet  him  ei- 
ther at  Sweetwater  or  Ft  Worth,  Tex.,  and 
requesting  an  immediate  answer  as  to  tbe 
time  and  place  the  claim  agent  would  agree 
to  meet  him.  That  letter  was  referred  to 
Bowman  Jarrott,  tbe  company's  claim  agent 
located  at  Amarlllo,  Tex.,  who.  In  response 
thereto,  wrote  Dunaway  that  he  would  meet 
blm  at  McCauley,  Tex.,  where  Dunaway  was 
then  located,  and  on  November  11,  1913,  the 
day  of  that  meeting,  a  contract  of  settlement 
in  full  of  Dunaway's  claim  was  consummat- 
ed between  Dunaway  and  the  company  act- 
ing through  Jarrott,  as  Its  claim  agent,  Dun- 
away signing  a  receipt  In  full  of  all  claims 
growing  out  of  the  injuries  so  sustained  by 
blm,  and  receiving  from  tbe  company  in 
consideration  of  such  contract  tbe  sum  of 
13,750. 

On  December  5,  1913,  this  suit  was  insti- 
tuted by  Mike  E.  Smith,  Leonard  M.  Levy, 
and  G.  W.  Dunaway,  practicing  attorneys 
at  Ft   Worth,   Tex.,   against   the  Atchison, 


«=9For  other  cases  see  same  topic  and  KBY-MUMBER  In  aU  Key-Numbered  DlgesU  and  Indexes 
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Topeka  &  Santa  F&  Ballway  Company,  Pecos 
ft  North  Texas  Railway  C5ompany,  First  Na- 
tional Bank  of  Sweetwater,  and  L.  M.  Dona- 
way.  In  their  original  petition,  plaintiffs  set 
out  the  accident  to  Ia  M.  Dunaway,  alleging 
that  It  was  caused  through  the  negligence  of 
the  agents  of  the  defendant  companies,  which 
was  the  proximate  cause  of  L,  M.  Dunaway's 
injuries,  and  by  reason  thereof  he  had  sus- 
tained damages  In  the  sum  of  $50,000.  It 
was  further  alleged  that  Dunaway  had  set- 
tled his  claim  for  damages  with  said  com- 
pany for  the  sum  of  $3,750,  but  that  prior  to 
such  settlement  he  had  employed  the  plain- 
tiffs as  his  attorneys  to  Institute  and  prose- 
cute a  suit  to  recover  damages  for  said  in- 
juries, and  in  consideration  of  such  serrlces 
Dunaway  had  transferred  and  assigned  to 
the  plaintiffs  an  undivided  three-tenths  in- 
terest in  and  to  his  cause  of  action  against 
said  companies  for  said  injuries.  It  was  fur- 
ther alleged  that  the  companies  had  notice 
of  such  assignment  at  the  time  the  settlement 
was  made.  In  their  petition  plaintiffs  prayed 
for  Judgment  against  the  companies  for  three- 
tenths  of  the  actual  damages  so  sustained  by 
li.  M.  Dunaway,  and  in  the  alternative  pray- 
ed for  a  Judgment  against  the  railway  com- 
panies and  Dunaway  for  three-tenths  of  $3,- 
760,  the  amount  for  which  Dunaway  had  set- 
tled his  claim.  Judgment  was  also  sought 
against  the  defendant  bank,  upon  the  ground 
that  the  money  collected  by  Dunaway  had 
been  there  deposited  to  his  credit. 

L.  M'.  Dimaway  filed  an  answer  to  the  plain- 
tiffs' petition,  and  also  a  cross-bill  against  the 
railway  companies,  in  which  he  alleged  that 
the  contract  of  settlement  was  invalid  by  rea- 
son of  the  fact  that  he  was  mentally  inca- 
pacitated at  the  time  to  enter  Into  a  legally 
binding  contract;  tliat  the  amount  received 
by  him  was  wholly  inadequate  as  a  considera- 
tion for  the  injuries  he  sustained  in  said  ac- 
cident ;  that  at  the  time  of  the  settlement  he 
was  in  distressed  financial  circumstances  and 
was  induced  to  make  the  settlement  by  reason 
of  certain  false  representations  to  him  by  the 
agent,  the  character  of  which  misrepresenta- 
tions will  be  hereinafter  noticed-  He  further 
alleged,  that  the  railway  companies  were 
liable  to  him  for  the  injuries  sustained,  by 
reason  of  the  fact  that  the  same  were  proxi- 
mately caused  through  the  negligence  of  their 
agents,  and  he  asked  for  Judgment  in  the  sum 
of  $50,000  damages  therefor,  less  the  amount, 
$3,750,  he  bad  received  from  the  Atchison, 
Topeka  &  Santa  F4  Railway  Company. 

The  plaintiffs  also  filed  an  amended  peti- 
tioD,  containing,  substantially,  the  same  al- 
legations relative  to  the  settlement  as  were 
contained  in  Dunaway's  cross-bill.  The  truth 
of  all  such  allegations  was  put  In  Issue  by 
as)propriate  pleading  on  tlie  part  of  the  defend- 
ant railway  companies. 

Upon  the  trial  of  the  case  the  plaintiffs  and 
U  M.  Dunaway  dismissed  their  respective 


BidtB  against  tlie  Peoos  &  Novth  Texas  Rail- 
way Company,  and  the  plaintiffs  also  dismiss- 
ed their  suit  against  the  First  National 
Bank  of  Sweetwater.  The  trial  was  before  a 
Jury,  and  upon  the  verdict  in  answer  to  spe- 
cial issues  a  Judgment  was  rendered  cancel- 
ing the  contract  of  settlement  made  by  Duna- 
way, and  in  favor  of  plaintiffs  against  the 
railway  company  and  L.  M.  Dunaway  for  the 
sum  of  $2,400,  and  in  favor  of  L.  U.  Dona- 
way  against  the  railway  company  for  $1,850, 
or  an  aggregate  of  $4,250,  which  was  $8,000, 
less  the  $3,760  already  paid  to  Dnnaway. 
The  amounts  of  such  recoveries  were  based 
upon  the  finding  of  the  Jury  that  Dunaway 
had  sustained  damages  in  the  sum  of  $8,000. 
From  that  Judgment  the  Atchison,  Topeka  ft 
Santa  F6  Railway  Company  has  prosecuted 
this  writ  of  error.    . 

Defendants  in  error  have  objected  to  a 
consideration  of  practicaUy  all  assignments  of 
error  contained  In  the  railway  company's 
brief. 

We  find  in  the  record  that  die  railway 
company  made  a  motion  for  a  Judgment  to  be 
entered  In  Its  favor,  notwithstanding  the 
verdict  of  the  Jury  on  special  findings,  and 
the  contention  is  made  that  as  the  Judgment 
must  follow  the  verdict,  and  as  no  other 
Judgment  could  have  been  rendered  upon  tbe 
verdict  than  the  one  that  was  rendered,  the 
railway  company  Is  precluded  from  complain- 
ing, as  is  done  in  nearly  all  of  the  assign- 
ments, that  the  verdict  upon  the  controlling 
Issues  is  unsupported  by  the  evidence.  In  sup- 
port of  that  contention  such  decisions  as 
Blackwell  v.  Vaughn,  176  S.  W.  912,  Ripley  v. 
Wenzel,  139  S.  W.  Sdl,  and  Welnstein  v.  Acme 
Laundry,  166  S.  W.  126,  are  cited.  In  the  case 
of  Blackwell  v.  Vaughn,  176  S.  W.  912,  this 
court,  speaking  through  Chief  Justice  Con- 
ner, used  the  following  language: 

"In  the  case  of  Scott  v.  F.  ft  M.  Nat  Bank, 
66  S.  W.  485,  by  the  Court  of  Civil  Appeals 
for  the  Third  District,  it  was  held,  upon  reason- 
ing and  authorities  which  we  approve,  that, 
where  a  party  on  appeal  fails  to  assign  error 
to  Uie  action  of  the  court  in  refusing  to  set 
aside  a  special  verdict,  be  cannot  complain  of 
the  Judgment  on  the  ground  that  the  findings 
are  unsupported  by  the  evidence." 

The  other  decisions  cited  above  are  to 
the  same  effect.  I 

Those  decisions  have  no  application  hen 
since  the  railway  company  presented  a  mo- 
tion for  a  new  trial  in  tbe  trial  couft  contahi- 
Ing  numerous  grounds,  to  the  effect  tliat  tbe 
evidence  was  insufficient  to  sustain  a  verdict 
against  it  upon  the  several  issues  submitted; 
that  by  reason  of  that  fact  the  court  erred 
in  submitting  those  Issues  to  the  Jury  as  coo- 
troverted  issues  of  fact ;  tliat  the  findings  of 
the  Jury  uiK)n  those  issues  could  not  be  sus-  ' 
tained;  and  further  that  for  lack  of  snfflcient 
evidence  to  sostaln  the  Issoes  the  coort  ened 
in  refusing  the  railway  company's  requests 
for  a  peremptory  Instruction  to  return  a  ve^ 
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diet  In  Its  favor  agfdnst  tbe  suits,  botti  of 
plaintiffs  and  li.  M.  Dunaway. 

[1]  It  Is  well  settled  by  tbe  decisions  of  this 
state  that  the  Judgment  must  follow  the 
verdict,  and  an  assignment  questioning  the 
authority  of  the  court  to  enter  a  Judgment 
contrary  to  the  verdict  simply  because  the 
verdict  is  unsupiwrted  by  the  evidence  can- 
not be  sustained.  Waller  v.  Llles,  96  Tex.  21, 
70  S.  W.  17 ;  H.  4  T.  O.  B.  Co.  v.  Smallwood, 
171   S.  W.  292. 

[3]  But  we  know  Of  no  decision  holding 
that  after  Judgment  Is  rendered  In  accord- 
ance with  the  verdict,  the  losing  party  is 
precluded  from  moving  for  a  new  trial  on 
the  ground  of  the  Uisufflclency  of  the  evidence 
to  support  the  verdict,  by  reason  of  the  fact 
that  previously  to  the  rendition  of  the  ver- 
dict he  had  made  an  unsuccessful  attempt  to 
have  a  Judgment  rendered  contrary  to  the 
verdict 

It  is  further  Insisted  that  the  bills  of  ex- 
ception taken  by  the  railway  company  to  the 
action  of  the  trial  court  In  submitting  to  the 
Jury  tbe  special  issues  do  not  show  that  the 
company's  objections  made  to  those  instruc- 
tions at  the  trial  were  submitted  to  oppos- 
ing counsel  for  consideration  before  such  in- 
Btructions  were  given  to  the  Jury. 

[3,  4]  This  contention  is  overruled  for  two 
reasons:  First,  article  1971,  Vernon's  Sayles' 
Texas  Civil  Statutes,  and  upon  which  the 
contention  Is  poredicated,  provides  for  the  sub- 
mlsslcai  to  opposing  coimsel,  as  well  as  the 
court,  of  requested  Instructions,  but  does  not 
require  the  submission  to  opposing  •counsel 
of  objections  made  to  the  charges  given ;  and, 
second,  it  Is  now  settled  by  the  decision  of 
the  Supreme  Court  that  it  is  not  necessary 
to  take  a  bill  of  exception  to  a  charge  given 
by  the  court  as  a  prerequisite  to  the  right  to 
complain  of  such  instruction  on  appeal.  O.  T. 
&  W.  By.  Co.  V.  Dickey,  187  S.  W.  184. 

Tbe  record  shows  that  before  tbe  trial 
Judge  decided  to  submit  the  case  to  the  Jury 
on  special  issues,  the  railway  company  moved 
for  a  peremptory  instruction  In  Its  favor  with 
respect  to  the  demands  asserted  against  It 
both  by  the  plaintiffs  and  by  L.  M.  Dunaway, 
on  the  ground  that  the  evidence  was  insuf- 
ficient to  support  a  recovery  against  it  by 
either  of  those  parties;  the  Insuffldoicy  of 
tbe  evidence  on  several  of  tbe  material  is- 
sues being  specially  pointed  out  Objection 
Is  made  to  the  consideration  of  assignments  of 
error  to  the  refusal  of  that  motion  upon  the 
ground  that  the  bill  of  exception  to  the  ac- 
tion of  the  court  in  refusing  the  motion  does 
not  show  that  the  requested  Instruction  was 
submitted  to  opposing  counsel,  as  well  as  to 
tbe  court  before  the  court's  action  thereon. 

[I]  In  the  absence  of  any  showing  to  the 
contrary,  it  must  be  presumed  that  the  trial 
Judge  would  not  have  passed  upon  the  mo- 
tion without  requiring  a  submission  of  the 
■ame  to  opposing  counsel  In  compliance  wltb 


the  terms  of  the  statute.  Furtherbwre,  the 
same  questions  presented  by  the  motion  for 
an  Instructed  verdict  are  raised  in  other  as- 
signments to  the  action  of  the  court  in  sub- 
mitting, as  controverted,  the  ccmtroUtng  is- 
sues in  the  case  to  the  Jury,  for  lack  of  evi- 
dence to  support  findings  thereon  adverse  to 
the  railway  cwnpany;  and  as  settled  by  our 
Supreme  Court  in  Hallway  v.  Dickey,  supra, 
the  railway  company  was  not  required  to 
take  bills  of  exception  to  those  instructions 
as  a  predicate  for  its  right  to  complain  of 
the  same  here. 

We  find  no  merit  in  the  further  objections 
to  the  assignments  on  the  ground  that  there 
has  been  an  Improper  grouping  of  the  same, 
and  that  the  propositions  thereunder  are  not 
followed  by  proper  statements  of  the  evi- 
dence. 

As  grounds  for  setting  aside  the  contract 
of  settlement  made  by  Dunaway  for  his  in- 
juries, it  was  alleged  that  Dunaway  was  not 
mentally  competent  to  realize  and  under- 
stand t!he  effect  and  consequences  of  the 
consummation  of  such  a  contract,  and  that 
he  was  Induced  to  make  the  same  by  false  rep- 
resentations made  to  him  and  undue  Influ- 
ence exercised  upon  him  by  the  claim  agents 
of  the  railway  company;  and  that  ¥8,750, 
the  amount  paid  to  Dunaway  by  the  com- 
pany, was  wholly  Inadequate  as  compensa- 
tion for  the  Injuries  he  sustained.  Those  Is- 
sues were  submitted  to  the  Jury,  and  the  man- 
ner of  submitting  the  same,  together  with  the 
findings  of  the  Jury  thereon,  are  as  follows: 

Fifth  Special  Issue:  "Was  the  amount  of 
$3^760  received  by  said  Dunaway  for  signing 
said  release  adequate  compensation  for  hia  in- 
juries?"    Answer:    "No." 

"You  are  instructed  that  the  burden  Is  on 
said  L.  M.  Dunaway  to  establiab  to  your  satis- 
faction, by  a  preponderance  of  tbe  evidence, 
that  the  execution  of  said  release  was  not  his 
free  and  voluntary  act,  and  that  he  was  not 
mentally  competent  to  execute  said  release  and 
to  realize  the  effect  and  consequence  of  same." 

Sixth  Special  Issue:  "If  in  answer  to  the 
above  question,  you  say  that  said  sum  of  $3,760 
was  adequate  compensation  for  the  iniunes  of 
said  L.  M.  Dunaway,  then  it  will  not  oe  neces- 
sary for  yon  to  answer  any  of  tbe  following 
questious;  but,  on  the  other  band,  if  your  an- 
swer should  be  that  said  sum  was  not  an  ade- 
quate compensation  for  said  injuries,  then  you 
wUl  answer  the  following  quesnons: 

"At  the  time  he  signed  said  release,  was  said 
L.  M.  Dunaway  mentally  competent  to  trans- 
act important  business  and  to  enter  into  and 
carry  to  consummation  a  settlement  of  his  claim 
for  damages  against  the  said  railway  company 
with  the  claim  agent.  Bowman  Jarrott?"  An- 
swer:   "No."  . 

Seventh  Special  Issue:  "Did  any  claim  agent 
or  claim  agents  of  the  defendant  railway  com- 
pany, prior  to  and  at  the  time  of  the  execution 
of  the  release  by  L.  M.  Dunaway,  knowingly 
make  any  false  representations  to  the  said  L. 
M.  Dunawav  and  upon  which  the  said  L.  M. 
Dunaway  relied  and  which  caused  and  induced 
the  said  L.  M.  Dunaway  to  execute  this  release 
that  he  would  not  otherwise  have  executed?" 
Answer:   "Yes." 

Eighth  Special  Issue:  "If  you  should  find 
that  L.  M.  Dunaway  at  the  time  he  signed  said 
release  was  not  mentally  competent  to  trans- 
act important  business  and  to  malm  a  settlement 
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of  Us  cTaim  for  damage*  with  claim  agent 
Bowman  Jarrott,  then  was  he  induced  to  sign 
said  release  through  undue  influence  exerted  on 
him  by  said  Bowman  Jarrott,  the  claim  agent  of 
defendant  railway  company ;  that  ia,  did  the 
said  Bowman  Jarrott  take  advantage  of  said 
Dunaway's  impecunious  and  mental  condition 
or  either  of  them,  if  either  or  both  existed,  or 
did  he  make  auch  allusions  to.  or  representa- 
tions of,  the  impecunious  condition  of  said  Dun- 
away,  it  game  existed,  or  employ_  any  persua- 
sions or  artifices  as  alleged  in  said  Dunaway's 
pleadings,  and  in  evidence  before  you,  if  any 
are  in  evidence,  to  such  an  extent  as  that  the 
said  L.  M.  Dunaway  was  imposed  upon  and 
overcome  by  same,  and  was  thereby  deprived  of 
the  free  use  and  exercise  of  his  free  wul  in  the 
execution  of  said  release,  and  but  for  which 
he  would  not  have  executed  the  same?"  An- 
swer:   "Yes." 

[6]  By  appropriate  assignments  of  error.  It 
is  insisted  that  the  evidence  was  insufficient  to 
support  the  findings  of  the  jury  that  Duna- 
way was  mentally  incapacitated  to  make  a 
valid  contract  of  settlement,  and  that  be  was 
induced  to  make  the  same  by  misrepresenta- 
tions on  the  part  of  the  claim  agent  of  the 
railway  company,  and  by  undue  influence  ex- 
ercised by  them  upon  tdm.  After  a  careful 
consideration  of  all  the  evidence  bearing  upon 
those  issues,  we  are  ot  the  opinion  that  those 
assignments  should  be  sustained. 

Four  witnesses  were  Introduced  to  sustain 
tlie  allegation  of  mental  incapacity,  namely, 
Dr.  W.  F.  Brltton,  W.  I.  Agnew,  Mrs.  U  M. 
Dunaway,  wife  of  defendant  in  error  Duna- 
way, and  J.  E.  Dunaway,  bis  father.  Dr.  Brit- 
ton  had  known  L.  M.  Dunaway  for  some  22 
or  23  years,  and  had  practiced  medicine  in 
his  family.  After  Dunaway  left  the  hospital 
at  Topeka,  he  came  to  Texas  and  called  upon 
Dr.  Britton,  who  lived  in  Putnam,  for  further 
treatment  of  his  Injuries.  Dr.  Britton  testi- 
fied that  in  the  summer  of  1913  he  treated 
Dunaway  for  his  injuries.  Witness  bad  been 
Dunaway's  father's  family  physician  at  Doth- 
an,  Tex.,  and  had  treated  L.  M.  Dunaway 
himself  while  a  boy,  but  had  not  seen  him 
since  his  boyhood.  During  Dunaway's  first 
visit  to  the  office  of  witness  in  Putnam  in 
the  summer  of  1913,  be  said  to  witness: 

"Tou  see  I  used  to  live  at  Dothan  here;  you 
see  I  was  raised  here,  and  father  lives  there." 

This  statement  was  made  after  Dunaway 
had  talked  with  the  witness  for  an  hour  and 
there  had  been  no  previous  reference  to  the 
fact  that  he  knew  witness.  Based  on  that 
statement  by  Dunaway,  under  the  circum- 
stances referred  to,  in  connection  with  the 
fact  that  during  one  of  bis  visits  be  repeated 
what  he  had  told  on  a  former  visit,  to  the 
effect  that  be  bad  been  engaged  in  railroad 
work,  had  been  hurt  and  had  been  in  a  hos- 
pital, and  the  further  fact  that  Dunaway's 
appearance  bad  changed  since  witness  last 
saw  blm,  witness  gave  it  as  his  opinion  that 
at  the  time  of  the  settlement  with  the  rail- 
way company,  Dunaway  was  mentally  inca- 
pacitated to  make  such  a  settlement.  How- 
ever, he  further  testified  on  cross-examina- 
tion that  such  opinion  was  formed  at  the  time 


of  his  treatment  of  Dunaway,  and  that  not- 
withstanding such  opinion  he  then  advised 
Dunaway  to  settle  bis  claim  for  damages  with 
the  railway  company  vrithout  the  aid  of  law- 
yers, as  witness  was  satisfied  the  company 
would  treat  him  fairly. 

Mrs.  L.  M.  Dunaway  testifled  tliat  after  his 
injuries  there  was  a  change  in  the  mental 
condition  of  her  husband;  that  his  mind 
seemed  more  like  that  of  a  child;  that  he 
would  forget  things  and  seemed  unable  to 
realize  how  to  do  things;  that  lie  would 
start  to  work,  woidd  forget  what  he  had  start- 
ed to  do,  and  would  not  know  how  to  begin. 
To  illustrate,  she  said  that  on  one  accaslon 
bis  little  boy  turned  over  to  lilm  a  cotton 
planter  which  the  boy  bad  tieen  operating, 
and  her  husband  ran  the  planter  for  half  a 
day  without  any  seed  in  it ;  tbat  in  feeding 
bis  stock  lie  would  sometimes  giye  a  double 
portion  to  a  horse,  and  on  one  occasion  be 
directed  a  hired  man  to  do  certain  work  and 
later  was  under  the  impression  that  he  had 
assigned  work  of  a  different  character;  she 
further  testifled  that  be  loaned  out  some  of 
the  money  he  received  in  the  settlement  with- 
out taking  notes  for  it,  one  of  said  loans  be- 
ing $150  to  a  half-brother  of  Mrs.  Dunaway, 
over  her  protest  to  her  husband  at  the-  time, 
but  that  she  did  not  make  known  to  the  bor- 
rower her  objections.  Witness  also  said  that 
her  husband  would  sometimes  drink  to  excess 
when  he  went  to  McCauIey,  and  sometimes  he 
would  bring  whisky  home  with  him  and  place 
it  in  the  house  or  bam;  that  witness  Iiad  seen 
him  intoxicated  but  that  he  was  not  in  that 
condition  when  he  ran  the  cotton  planter 
without  seed.  She  further  testified  that  be- 
fore the  settlement  she  told  the  father  of  L. 
M.  Dunaway  her  opinion  of  the  tatter's  men- 
tal condition,  but  that  she  did  not  mention  It 
to  bis  brother  George,  although  she  stayed 
at  his  house.  No  testimony  was  introduced  to 
show  that  this  witness  made  any  objections  to 
the  settlement  between  the  date  of  its  '<on- 
summation  and  the  date  her  husband  decided 
to  repudiate  it. 

J.  E.  Dunaway  testifled: 
"His  mental  condition,  I  caU  it  pretty  weak, 
the  way  I  looked  at  it." 

When  questioned  to  give  the  basis  of  that 
opinion,  be  answered: 

"Well,  from  liis  general  conversati<»,  and  he 
did  not  seem  to  have  any  self-will  about  him  or 
any  self-resistance,  and  little  things  that  wa}- 
that  he  did — that  he  would  do — ^he  could  not 
depend  on  hims^;  seemed  like  he  wanted  to 
depend  on  himself;  •  •  •  "  that  in  con- 
versation, his  son  would  start  on  one  subject 
and  then  drift  to  some  other,  somewhat  after 
the  manner  of  a  child,  and  perhaps  in  a  Httle 
while  repeat  what  he  had  said  already. 

He  further  testified  tbat  bis  son  loaned 
some  of  the  money  paid  him  by  the  raUvray 
company  to  some  of  bis  friends  without  tak- 
ing any  notes  or  security  therefor;  one  of 
said  loans  being  in  the  sum  of  $50  to  one  of 
his  brothers.    This  witness  was  oi:«aait  on  the 
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occasion  of  the  BetUement,  having  gone  to 
McCauley  for  that  purpose  at  his  son's  re- 
quest He  testified  that  there  was  quite  a 
lengthy  discussion  between  Jarrott  and  his 
son,  li.  M.  Dnnaway,  relative  to  the  matter; 
that  Jarrott  offered  him  |3,750,  but  that  his 
son  declined  to  accept  that  offer  at  first,  and 
to  the  best  recollection  of  the  witness  his 
son  demanded  $8,000;  that  his  son  and  Jar^ 
rott  then  separated,  Jarrott  still,  offering 
$3,750,  and  his  son  still  declining  that  offer; 
that  later  L.  M.  Dunaway  and  Jarrott  had 
another  meeting  when  the  witness  was  not 
present,  after  which  L.  M.  Dunaway  reported 
to  the  witness  that  he  and  Jarrott  had  agreed 
on  the  settlement  for  $3,750,  and  that  he 
signed  the  contract  of  settlement  as  a  witness. 
But  nowhere  did  he  testify  that  he  ever  made 
any  objection  to  the  settlement,  either  to 
Jarrott,  or  to  his  son,  on  the  ground  ttiat  his 
son  was  not  mentally  capacitated  to  make  a 
legally  binding  contract  of  settlement. 

W.  I.  Agnew,  a  farmer,  knew  I*  At  Duna- 
way about  20  years,  dnrlng  which  time  they 
were  neighbors  in  the  vldnlty  of  Dothan. 
Witness  met  him  In  Cisco,  Tex.,  after  the  ac- 
cident and  during  the  summer  of  1913.  He 
was  then  badly  crippled.     He  said  to  wlt- 


"Yoa  ought  to  remember  me ;  I  used  to  be  an 
old  settler  out  in  that  country  around  I>othan." 

From  that'  and  other  queer  remarks  in  con- 
nection with  the  fact  tliat  he  would  start  a 
conversatioa  and  leave  it  unfinished  and 
seemed  more  like  a  chUd  than  like  a  man, 
witness  reached  the  conclusion  that  there 
was  "something  wrong  with  his  mind." 

At  best,  such  testimony  would  not  support 
any  stronger  ocmclusion  than  that  L.  M. 
Dnnaway  was  perhaps  mentally  weak,  and 
frequently  suffered  from  lapse  of  memory 
and  absent-mindedness. 

Opposed  to  such  a  conclusion  was  the  tes- 
timony- of  L.  M.  Dunaway,  himself,  given 
upon  the  witness  stand.  His  testimony  -was 
at  great  length,  covering  more  than  100 
pages  In  the  statement  of  facts  before  us. 
That  testimony  was  clear  and  distinct,  show- 
ing no  apparent  lapse  of  memory  with  regard 
to  the  facts  of  his  entire  case  including  the 
negotiations  with  different  agents  of  the  com- 
pany relative  to  a  settlement  of  his  claim 
for  damages,  while  he  was  in  the  hospital 
at  Top^a,  as  well  as  those  with  Jarrott 
which  culminated  in  the  execution  of  the 
contract  by  him,  and  the  receipt  by  htm  of 
the  $3,750.  Nor  does  he  claim  that  be  did 
not  understand  the  contract,  or  the  legal  ef- 
fects thereof.  He  details  the  conversatioa 
between  himself  and  Jarrott  at  McCauley, 
Tex.,  at  the  time  of  the  settlement  practical- 
ly the  same  as  did  bis  father  on  the  witness 
stand.  In  very  clear  terms  he  gives  his  rea- 
aoBS  for  accepting  Jarrott's  proposition  of 
settlement,  and  his  testimony  shows  clearly 
that  be  thoroughly  understood  it  and  the 
legal    conseqiiencea  thereof.     Furthermore, 


it  is  shown  by  nncontroyerted  proof  that 
after  the  settlement,  and  with  a  part  of  the 
money  he  received  as  a  consideration  there- 
for,  he  purchased  a  farm  upon  which  he  made 
a  home  for  bis  family ;  that  such  purchase 
was  in  accordance  with  bis  plans  previously 
discussed  with  his  father ;  that  no  complaint 
was  made  by  him  that  the  settlement  was 
not  binding  upon  him  until  after  bis  brother, 
George  W.  Dnnaway,  had  by  letters  to  him 
shown  in  the  statement  of  facts  repeatedly 
insisted  that  he  pay  his  attorneys  their  pro- 
portion of  the  amount  rec^ved  as  their  fee 
according  to  his  contract  of  employment  of 
them,  which  demand  he  had  refused;  and 
after  a  suggestion  made  in  later  letters  from 
O.  W.  Dnnaway  that  he  stand  by  the  attor- 
neys in  the  suit  which  they  proposed  to  in- 
stitute against  the  railway  company  to  re- 
cover from  the  company  upon  that  portion  of 
the  original  cause  of  action  which  L.  M. 
Dunaway  assigned  to  them,  and  after  L.  M. 
Dunaway,  on  Jannary  27,  1914,  more  than 
2  months  after  the  settlement,  had  given  to 
the  railway  company  an  aifidavit  to  the  af- 
fect timt  the  written  contract  of  assignment 
made  with  his  attorneys  Iiad  been  delivered 
to  his  brother,  O.  W.  Dunaway,  with  the  dis- 
tinct understanding  that  the  latter  should 
hold  It  in  escrow,  and  it  should  not  be  deliv- 
ered or  become  effective  "until  It  should  be- 
come apparent  that  suit  must  be  brought 
against  said  'railway  company  upon  said 
cause  of  action,"  and  with  the  further  under- 
standing and  agreement  witii  said  O.  W. 
Dunaway  that  affiant  "should  go  ahead  and 
undertake  to  adjust  his  claim  with  said 
railway  company  without  suit,  and  that  if 
affiant  did  succeed  in  settling  said  claim 
with  said  railway  company  without  suit,  no 
part  of  same  should  go  to  said  attorneys,  and 
said  attorneys  would  not  be  entitled  to  and 
were  not  to  receive  any  part  of  the  proceeds 
of  said  settlement"  The  affidavit  contain- 
ed the  further  statement  that  affiant  and 
Bowman  Jarrott,  a  claim  agent  of  the  rail- 
way company,  had  already  "agreed  upon  a 
full  and  final  settlement  of  said  claim  sat- 
isfactorily alike  to  affiant  and  said  agent 
•  •  •  Affiant  further  states  that  he  feels 
that  he  has  in  this  matter  pursued  a  Just, 
fair,  and  conscientious  course,  and  by  set- 
tling said  claim  amicably  between  both  par- 
ties be  has  avoided  nnnecessary  and  proba- 
bly long  drawn  out  litigation,  and  all  the 
worry,  suspense,  and  expense  usually  attend- 
ing such  litigation,  and  that  he  did  so  at  his 
own  expense  and  of  his  own  free  will,  and 
that  in  doing  so  he  but  followed  out  the  let- 
ter and  Ea>lrlt  of  the  understanding  and 
agreement  had  vrith  the  said  G.  W.  Duna- 
way, and  that  by  the  very  terms  of  said 
agreement,  the  said  contract  with  the  said 
O.  W.  Dunaway  never  became  effective  for 
any  purpose  whatever."  It  further  appears 
that  in  addition  to  giving  the  railway  com- 
pany that  affidavit,  I*  i^i^Pjonaway  turned 
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over  to  the  company  the  letters  he  had  re-  iliim  what  BridweU  had  stated,  and  he  showed 
celved  from  ■  6.  W.  DuniCway  referred  to 
above,  and  that  hia  original  answer  and 
cross-bill  In  the  present  suit  was  not  filed 
until  July  15,  1914.  Upon  the  witness  stand 
no  contention  was  made  by  him  that  he  did 
not  understand  the  full  Import  of  that  af- 
fidavit 

His  testimony,  especially  when  viewed  In 
connection  with  the  facts  just  enumerated, 
conclusively  establishes  the  fact  that  if  he 
was  weak-minded,  such  mental  condition 
was  not  such  as  to  preclude  him  from  a  thor- 
ough understanding  of  the  terms  of  the  con- 
tract and  of  the  legal  consequences  of  exe- 
cuting It.  Relative  to  the  alleged  mlsreiHre- 
sentatlons  and  undue  Influence  whldi  caused 
Ia  M.  Dunaway  to  agree  to  the  settlement 
he,  after  testifying  that  before  he  left  the 
hospital  at  Topeka,  Mr.  Hemus,  -an  agent  of 
the  railway  company,  offered  him  $1,600  In 
settlement  of  his  claim,  which  offer  was  re- 
fused, further  testified  to  the  negotiations 
between  him  and  Jarrott  at  their  meeting  in 
McGauley  on  the  occasion  of  the  settlement: 

"I  believe  it  was  on  Monday  that  Mr.  Jarrott 
was  at  McCauley.  He  came  around  to  the 
blaclcsmlth,  inquiring  about  me.  It  was  Mr. 
Hendon's  blacksmith  shop.  McCauley  is  a  small 
place;  it  bad  tlvree  or  four  stores.  I  had  been 
there  but  a  sliort  time  when  Mr.  Jarrott  came. 
My  father  was  with  me.  I  did  not  Jcnow  that 
Mr.  Jarrott  was  in  town  until  he  walked  into 
the  blacksmidi  shop.  He  introduced  himself 
to  me.  He  asked  me  to  come  and  go  over  to  the 
hotel  and  we  would  talk  our  business  over. 
There  was  nothing  dse  said  wliile  we  were  at 
the  blacksmith  shop,  that  I  remember.  He  had 
told  me  who  he  was.  Mr.  Jarrott  and  I  went 
over  to  the  hotel  I  think  my  father  came  over 
later.  Tte  hotel  was  just  across  the  road  like 
from  the  blacksmith  shop.  We  talked  about 
the  daim.  Mr.  Jarrott  had  the  parlor  for  his 
room;  we  went  in  there  to  talk.  It  was  about 
9  or  10  o'clock.  We  talked  about  Hemus  and 
what  he  said  to  me.  I  don't  know  as  I  can  give 
you  just  his  exact  words;  we  had  a  general 
conversation  about  it.  He  said  Hemus  never  of- 
fered me  enough  for  my  settlement,  and  he  was 
willing  to  offer  me  more. 

"Q.  Now,  how  mucli  had  Mr.  Hemus  offered 
you  at  that  time?  A.  He  had  offered  me  $1,500. 
Q.  Had  you  ever  been  offered  more  than  $1,500 
at  that  time  by  any  one  of  the  agents?  A.  Why, 
no,  sir;  I  don't  behave  I  had.  We  would  talk 
about  the  settlement  for  a  while  and  then  branch 
off  on  other  subjects.  We  talked  about  farming 
and  buying  land.  He  said  a  man  could  get  a 
little  farm  if  he  had  a  little  money,  and  do  bet- 
ter than  be  could  railroading.  He  told  me  his 
experience;  how  he  had  made  money  farming 
and  had  educated  himself.  He  said  he  made  a 
good  wheat  crop  and  got  the  money  and  went  to 
school;  that  he  liked  farming  better  than  any- 
thing. He  had  not  made  me  an  offer;  only  told 
me  he  would  do  better  than  Hem  as.  He  had 
made  an  offer  two  or  three  times  during  the  day. 
I  don't  think  I  made  tiim  any  offer.  I  believe 
his  first  offer  was  $2,500.  I  remember  he  told 
me  it  could  be  proved  that  the  company  was  not 
liable  for  my  accident,  but  he  wanted  to  treat 
me  ri^ht  about  it ;  that  I  liad  been  a  good  man 
amongst  them  and  had  always  treated  them 
right,  and  they  wanted  to  treat  me  all  rig^L 
I  told  him  that  the  company  was  liable  and 
that  I  had  got  up  statements  that  the  company 
was  liable,  that  I  had  statements  from  some  of 
the  witnesses,  and  he  wanted  to  know  who  they 
wera.    I  told  hia  Oeorge  BridweU,  and  I  told 


me  a  statement  from  BridweU  that  was  differ- 
ent, and  he  said,  'Now,  of  course,  that  would 
throw  his  evidence  out;  we  would  not  lutve 
his  evidence  at  all,  if  he  had  given  yon  one 
statement  and  made  another  here;  we  cannot 
use  him  at  aU.'  I  did  not  have  BridweU's  state- 
ment with  me,  but  told  him  what  was  in  it.  He 
alhowed  me  the  statement  he  had  from  BridweU 
and  read  it  over  to  me.  He  also  had  a  state- 
ment from  me  taken  pretty  soon  after  I  went 
to  the  hospital  He  showed  it  to  me  and  said 
that  I  had  stated  in  it  that  I  did  not  blame 
the  company,  nor  any  of  tl:e  employes.  I  made 
that  statement  whUe  I  was  at  Topeka;  my  sig- 
nature was  to  it  I  don't  remember  just  how 
long  it  was  after  I  went  to  the  hospital,  pos- 
sibly SO  days;  I  was  in  bed;  one  of  the  claim 
sgents  fot  the  statement  from  me.  I  don't 
know  his  name.  Mr.  Jarrott  told  me  he  was 
dead.  I  was  in  the  sick  ward  when  that  state- 
ment was  made.  I  was  in  bed,  and  was  suffer- 
ing  very  much ;  was  in  bad  oonditioii.  WhM 
Mr.  Jarrott  showed  me  the  statement  is  Brid- 
weU's handwriting,  he  said  it  would  I>e  a  case 
of  testing  in  court  whether  I  would  get  anything 
or  not  and  it  would  be  a  kmg  time  in  court 
and  maybe  not  get  anything,  and  it  was  best  to 
settle  these  things  and  not  take  a  chance  Uke 
that.  That  he  wanted  to  treat  me  rwht  and 
would  do  aU  he  could  to  hdp  me  out  I  heUeve 
it  was  at  the  hotel  we  were  tallcing:  We  were 
talking  al>out  lawyers,  and  I  was  teUing  him 
I  had  lawyers  for  my  case  and  had  evidence — 
these  statements  tltat  I  was  telling  him  about 
wlien  he  showed  me  these  other  statements, 
and  asked  me  who  my  lawyers  was — I  told  him 
it  was  Dunaway  and  Mike  Smith  and  Levy,  and 
I  thought  that  Turner  &  OdeU  was  in  the 
bunch;  they  were  in  the  office  with  Mike 
Smith." 

He  further  testified  that  Jarrott  then  made 
some  statements  in  disparagement  of  the  effi- 
ciency of  service  which  some  of  his  attorneys 
woald  render  liim  In  the  event  of  a  snlt  on 
his  claim  for  damages — and  whldi  state- 
ments, it  any,  are  not  supported  by  the  rec- 
ord in  Hits  case,  but  limiting  those  state- 
ments to  some  of  the  attorneys  only,  and  in 
connection  therewith,  saying,  in  substance, 
that  they  did  not  apply  to  another  of  Duna- 
way's  attorneys  whose  name  was  mentioned.  ' 
The  witness  further  testified: 

"During  the  conversation  with  Mr.  Jarrott 
we  mentioned  my  fttmily;  I  don't  remember  just 
what  was  said.  I  told  lilm  the  condition  I  was 
in;  that  I  wss  down  there  without  any  money 
and  had  to  go  to  Mexico  to  make  proof  on  our 
land.  I  think  I  made  Idm  an  offer;  the  lowest 
offer  I  made  him  was  $4,000.  That  was  the 
last  offer.  I  had  been  holding  out  with  TiH>^a 
for  $8,000.  I  told  Mr.  Jarrott  that  I  was  hold- 
ing out  for  this  amount — ^that  I  offered,  l^at 
was  after  we  got  to  the  hotel ;  I  don't  remem- 
ber how  long  alter.  It  was  soon  as  the  subject 
of  settlement  was  raised.  He  told  me  -they 
would  not  give  that  at  aU,  but  they  would  give 
me  more  than  Hemus  offered.  I  dO  not  remem- 
ber just  how  long  we  had  been  at  the  hotel  be- 
fore my  father  came.  It  was  not  very  long 
afterwards.  I  signed  the  release  about  4  o'clock; 
we  had  gone  down  to  the  depot  and  were  wait- 
ing for  the  train— 1?he  train  was  a  little  late. 
My  father  was  with  us  part  of  the  time;  be 
was  out  and  in.  Mr.  Jarrott  said  they  had  as 
good  lawyers  as  there  was  in  the  country;  I 
cannot  teU  aU  was  said  aboUt;  I  do  not  know. 
He  said  the  raUway  company  was  always  pre- 
pared for  suits,  and  liad  plenty  of  lawyers  to 
fight  these  suits,  and  was  plenty  able  to  go 
through  with  a  suit  but  they  did  not  like  to  go 
into  a  suit  because  they  wanted  to  keep  out  of 
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these  sultB  and  get  bj  aM  treat  the  people  rlgfat 
and  get  on  without  BOita.  In  oar  convenation, 
we  discussed  the  hospital  doctors  and  both  of 
us  bragged  on  them  being  such  fine  physicians. 
He  told  me  be  would  almoat  fi^t  a  man  if  lie 
heard  him  say  anything  about  Dr.  Freeman  aa 
a  physician.  I  believe  he  asked  me  if  Dr. 
Freeman  did  not  think  I  would  get '  along  all 
right,  and  I  tdd  him  that  he  did.  My  wife 
spent  about  two  months  at  the  tiospital;  ^e  went 
up  with  me  when  I  was  hurt;  and  she  came 
back  about  Christmas;  I  believe  Christmas  Day. 
She  stayed  with  me  until  I  was  dismissed  from 
the  boBpital— supposed  to  have  been  well.  I 
think  it  was  in  February  or  March.  When  we 
got  to  Clovis,  my  leg  was  taken  awful  bad 
again.  The  doctor  at  Clovis  told  me  the  best 
thing  for  me  to  do  was  to  go  back  to  the  hospi- 
tal as  soon  as  I  oould;  she  was  not  witSi  me 
any  more  until  in  July,  I  gues^  it  was;  her 
and  the  children  came  up  there.  I  do  not  re- 
member whether  Jarrott  mentioned  my  wife  that 
day  at  the  hotel  or  not  We  talked  about  my 
atnlity  to  make  money  or  to  accumulate  any- 
thing railroading.  I  had  been  railroading  for  a 
long  while  and  had  not  accumulated  anyl^hing, 
and  probably  wooM  not  accumulate  if  I  con- 
tinued to  WOTk  for  them.  I  told  him  I  was  cmt 
of  money  and  transportation,  and  had  to  be  in 
Uezico  to  make  proof  on  my  land,  and  he  said 
he  would  send  me  transportation  for  myself 
and  family  to  Mexico  and  return,  and  to  the 
hospital  as  long  as  I  would  want  it.  He  said 
my  making  a  settlement  would  not  have  any- 
thing to  do  with  my  not  going  back  to  the  hos- 
pital. 

"In  our  discussion  of  my  future  employment 
I  do  not  think  my  working  for  the  railroad  waa 
considered;  I  do  not  remember  that  it  was.  I 
don't  remember  that  he  told  me  any  jokes;  I 
had  them  told  to  me,  but  I  don't  know  that  he 
told  them.  He  bdd  me  about  some  other  people 
that  had  been  hurt  and  who  wanted  more  than 
they  got — the  history  of  other  lawsuits.  I  don't 
know  that  I  can  remember;  that  I  can  tell  any 
of  them.  He  told  me  of  one  peraon  that  the 
company  bad  offered  t»  make  a  settlement  with 
and  she  refused  to  take  it,  but  went  to  law 
about  it,  and  the  Jury  gave  the  judgment  for 
the  same  amount,  and  after  the  lawyers'  fees 
was  paid  she  never  got  nothing  like  what  the 
company  had  offered  her.  Her  brother  would 
not  let  htf  settle,  and  wanted  her  to' carry  it 
on  and  they  lost  out;  they  liad  been  enemies 
ever  since.  We  talked  some  about  the  Knights 
of  Pythias.  I  don't  know  just  how  it  came  up; 
we  found  that  we  were  both  K.  P.'s,  and  I  told 
him  I  had  rather  make  a  settlement  with  a  man 
(rf  the  same  order  with  me  as  any  other  man 
because  I  felt  like  he  was;  would  treat  me 
ri^t  more  tiian  the  other  man  would.  I  can- 
not say  exactly  how  long  it  was  after  we  left 
the  hotel  befcnre  we  made  the  settlement,  ^e 
train  was  late,  and  I  should  think  it  was  not 
more  than  an  hour  after  we  left  the  hotel  before 
we  came  to  an  agreement.  He  said  he  had  to 
leave  that  evening,  because  he  had  some  other 
business  to  see  about;  I  think  he  said  it  was 
getting  up  some  evidence  somewhere.  Mr.  Jai^ 
rott  and  me  went  down  to  the  depot  together; 
father  came  later  on,  just  before  the  train  left. 
We  bad  made  the  settlement  before  he  came. 
Mr.  Jarrott  told  me  if  he  was  to  give  me  50 
cents  more,  be  would  have  to  give  it  out  of  bis 
own  pocket.  I  think  there  was  something 
said  about  his  seeing  me  again,  but  I  don't  just 
remember.  I  was  very  much  disturbed  over 
my  conditi(Hi.  Winter  was  coming  on,  and  I 
waa  not  able  to  work,  and  me  and  my  family 
was  tied  ap;  we  were  just  on  the  tramp.  My 
^>oJ  was  nine  years  old,  and  the  girl  was  five. 
Ton  naked  that  if  the  statements  he  made  about 
the  latryers— If  I  believed  it?  I  think  I  did. 
I  did  not  know  but' what  it  might  be  tliat  way; 
I  bad  not  been  around  these  lawyers  any  and 
had  never  had  any  dealings  with  lawyers;   in 
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fact,  I  had  not  be«i  around  my  htoOMf  except 
only  just  to  see  him  every  three  or  four  years. 
I  beheved  the  statement  of  Mr.  Jarrott,  that 
the  Santa  B%  had  good  lawyers,  and  I  knew 
they  would  not  bave  any  but  good  lawyers. 
Q.  At  the  time  you  talked  to  Mr.  Jarrott  and 
he  wa$  making  the  statement  to  yon  that  the 
Santa  Fie  wanted  to  be  fair,  etc.,  state  whether 
you  believed  the  statement.  A.  Why,  I  don't 
remember  whether  I  believed  that  etatnuent. 
Q.  Tea.  A.  Why,  yes,  I  believed  that  Mr.  Jar- 
rott was  giving  me  all  that  'he  was  allowed  to 
give  me,  while  I  did  not  think  that  he  was —  Q. 
Well,  Luther,  state  when  you  signed  that  re- 
ceipt or  release  for  f3,750;  state  whether  you 
rehed  and  believed  these  statements  told  you 
by  Mr.  Jarrott  during  the  conversation  that 
day.  A.  Tes,  sir.  I  cannot  recall  every  word 
that  passed  between  me  and  Mr.  Jarrott  at  the 
time  I  signed  the  release.  The  last  word  he 
said  was,  that  if  he  gave  me  50  cents  more  he 
would  have  to  give  it  out  of  his  own  pocket. 
While  we  were  at  the  hotel  I  think  he  offered 
me  $3,500.  The  offer  of  ?3,750  was  made  after 
we  went  to  the  depot.  I  bad  come  down  to 
S4,000.  After  we  went  to  the  depot,  In  talk- 
ing about  the  settlement  "he  spoke  of  buying 
a  farm,  and  said  that  $600,  or  even  $1,000, 
would  not  have  much  to  do  with  making  a  good 
trade  now  on  a  farm,  and  I  don't  remember  all 
he  said,  but  something  was  said  about  $250  or 
$500,  or  $760  in  a  good  deal  in  a  farm,  would 
not  have  much  effect  on  it,  because  five  years 
from  now — might  not  get  the  money  for  five 
years  from  now,  and  might  not  get  it  then,  and 
might  run  in  court  for  five  years,  and  the  place 
would  be  worth  muc^h  more  and  a  man  would 
take  a  chance  on  getting  this  money  any  way. 
He  paid  the  money  to  me  in  a  check;  it  was  a 
check  on  the  Atchison,  Topeka  &  Santa  PV 
Company,  and  he  said  I  could  ^et  it  cashed 
most  anywhere  in  the  banks.  He  told  me  not  - 
to  keep  it  any  longer  than  I  could  get  some- 
whwe  and  deposit  it,  and  would  get  that  in 
right  away — catfti  it  in  right  away,  I  deposited 
It  the  next  morning  at  Sweetwater.     •     •     • 

"At  no  time  while  I  was  in  the  hospital  did 
the  niunes  or  physicians  talk  settlement  with 
me.  I  talked  with  Mr;  Hemns  of  the  claim  de- 
partment about  Ae  settlement.  When  Mr.  Mc- 
Pillomey  took  my  statamoit,  I  do  not  remembto* 
that  he  discussed  the  settlement  witii  me.  I 
saw  otSier  claim  agents  about  the  hospital,  bat 
I  don't  think  thOT  ever  did  talk  about  settle- 
ment with  me.  They  would  pass  the  time  of 
day;  say  something  cheerful;  that  waa  all.  Z 
think  I  saw  Mr.  Hamilton,  the  general  claim 
attorney,  but  never  talked  settlement  with  him; 
my  understanding  was  that  Mr.  Hemus  waa 
handling  the  matter  for  Mr.  Hamilton.  I  dont 
know  that  the  physicians  and  nurses,  attend- 
ants, and  claim  agents  about  the  hospital  con- 
tinually reminded  me  that  the  defendants  were 
not  legally  liable  to  me  for  the  injuries  and  were 
not  oUigated  to  treat  me;  I  have  no  recollection 
of  any  such  thing.  As  I  have  testified  to  this 
jury,  all  Mr.  Hemus  said  about  the  company 
being  liable  was  that  it  was  not  shown  that  it 
was  liable.  Nothing  was  ever  said  at  the  time 
T  was  in  the  hospital,  or  at  any  other  time, 
that  the  railroad  company  was  treating  me  as 
a  matter  of  charity;  this  was  not  a  charity  case; 
the  hospital  association  deducted  a  certain 
amount  every  month  from  my  wages  and  that 
entitied  me  to  treatment,  and  no  one  has  ever 
questioned  my  right  to  treatment  that  I  know 
of;  it  was  not  questioned  either  by  Mr.  Jarrott, 
when  we  made  the  settiement  at  McCauIey,  or 
at  any  other  time;  my  right  to  the  hospital 
treatment  has  never  been  questioned  to  my 
knowledge. 

"When  I  left  there  in  August  they  told  me  to 
come  back,  and  I  suppose  I  could  have  done  BO ; 
I  was  always  treated  aindlv  at  the  hospital,  and 
have  no  complaints  to  maae.  As  well  as  1  ra- 
member,  the  first  tima  I  left  the  hospital  waa,ik> 
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FebruaiT.  Tha^  alwaya  cava  me  tranaportation 
for  myself  and  family  whenever  I  asked  for  it 
When  I  left  the  hospital  for  the  last  time,  Mr. 
Hemua  said  that  the  doctors  had  given  me  a  re- 
lease and  he  was  not  sappoeed  to  give  me  trans- 
portation, unless  we  made  a  settlement;  -that 
was  the  only  time  there  was  any  question  about 
giTina:  me  transportation.  The  first  time  X  ever 
met  Bemua  was  when  I  went  to  him  in  Febru- 
ary to  get  my  transportation.  I  think  that  was 
the  time  that  he  offered  to  settle  for  $1,500. 
At  that  time  they  had  given  me  a  disdiwrtje  from 
the  hospital,  but  I  was  not  well.  I  still  had 
the  cast  on  my  leg,  and  had  to  go  on  crutches. 
I  believe  my  jaw  was  worse  tlian  it  is  now.  'I 
think  it  was  swelled  more.  My  arm  was  about 
as  it  ia  now ;  it  was  about  well;  there  is  still 
a  metal  cap  on  it,  on  the  inside,  I  suppose,. and 
covered  up  by  flesh.  I  use  the  arm.  When  I 
left  the  hospital  in  February,  Dr.  Freeman 
told  me  I  was  all  right,  only  needed  to  get  out, 
but  I  knew  I  was  not  well  then.  I  did  say  in 
answer  to  Mr.  Gillespie's  question:  'When  I 
went  to  see  Mr.  Bemus  in  February,  I  told  him 
that  T  was  not  satisfied  that  I  was  all  right, 
and  I  did  not  want  to  make  him  any  offer  of  set- 
tlement, but  I  would  hear  his  offer— we  had  a 
right  smart  talk  about  it,  and  he  finally  offered 
me  $1,500,  and  I  told  him  I  would  not  consider 
it  at  aU,  and  he  said  I  was  dismissed  from  the 
hospital  and  was  not  suppoaed  to  have  trans- 
portation without  making  a  settlement,  and  I 
told  him  I  would  manage  to  get  home  some 
way,  and  he  finally  said  they  would  give  me 
transportation  for  myself  and  wife  down  there 
and  give  me  transportation  back,  and  that  I 
could  remain  away  30  days.'  I  told  him  I  was 
not  ready  to  talk  settlement;  that  I  was  not 
well  yet.** 

J.  B.  Donaway,  witness  for  plaintiffs,  and 
L.  M.  Dnnaway,  testified  to  the  following  con- 
versation between  himself  and  L.  M.  Dnna- 
way  immediately  alter  the  4»nns  of  settle- 
ment had  been  agreed  to  and  before  tbe  con- 
tract had  been  signed: 

"Lruther  came  out  meeting  me  as  I  walked  up 
and  he  says— 'Well,'  he  sa^s,  'I  have  settled  it,' 
and  I  says  'How  much  did  you  get?  And  he 
says,  'I  just  got  what  they  offered  me,  $3,750,' 
and  I  says  to  him,  I  says,  'How  come  you  to  set- 
tle? Tou  told  me  yoa  would  not  settle  that  way.' 
'Well,'  he  says^  'my  land  in  Mexico,  I  had  to 
make  proof  on  it  and  I  did  not  have  the  money ; 
it  would  cost  me  $40  or  $50  to  make  the  trip 
and  to  go  out  there,  and  I  did  not  have  the  mon- 
ey to  do  that,  and  I  was  going  to  lose  that,'  and 
he  says,  'My  family  is  here  on  the  bum,  and  I 
have  been  off  12  months,  and  winter  time  is  com- 
ing on  and  I  have  no  shelter  and  no  clothing, 
and  nothing,  and  I  am  not  able  to  work,'  and 
he  says,  'I  don't  see  how  I  could  do  without 
that  8  or  4  years  or  wait  on  that  in  the  condi- 
tion I  am  in,  my  financial  condition  is  in  such 
condition  that  I  cannot  wait  for  6  years  to  get 
that.'  We  were  within  a  few  steps  of  the  depot 
when  Luther  met  me.  Mr.  Jarrott  was  around 
the  depot  somewhere.  The  next  thing  they 
went  in  and  Luther  signed  the  release  and  Mr. 
Jarrott  gave  him  the  check.  I  witnessed  tbe 
release.  Mr.  Jarrott  had  told  Luther  during 
this  conversation  there  at  the  hotel,  he  told 
Luther  that  if  he  made  this  settlement  and  tak- 
en this  money,  why  he  would  not  be  having  to 
live  around  on  his  kinfolks,  and  probably  they 
were  getting  tired  of  him,  during  that  conver- 
sation, by  taking  that  money  he  would  not 
have  to  live  around  on  the  bum  among  his 
kinfolks  and  them  probably  getting  tired  of  him 
or  probably  would  get  tired  of  him." 

[7]  Jarrott  denied  emphatically  that  he 
made  dlsiHtraging  statements  concerning  any 
of  defendant  L.  M.  Dunaway's  attorneys  and 
turther  denied  that  U  M.  Dunaway  toiA  him 


that  he  had  emplc^ed  attorneys,  but  even  if 
he  did  make  the  alleged  misrepresentations 
concerning  tbe  servloes  to  be  rendered  by 
some  of  those  attorneys,  13ie  same  conld  not 
of  themselves  constltnte  a  snfficlent  basis  fi>r 
rescisstoQ  of  the  contract  of  settlement  In 
view  of  all  the  testimony  Introduced  to  es- 
tablish such  a  claim.  Jarrott  and  L.  M.  Dnn- 
away  were  dealing  at  arm's  length.  Jarrott 
did  not  sustain  any  fiduciary  relation  to  Don- 
away. 

[I,  I]  The  arguments  made  by  him  as  testi- 
fied to  by  L.  M.  Dunaway  and  his  father  could 
not,  under  all  the  circumstances,  be  con- 
demned as  fraudulent  or  as  amounting  to  un- 
due Influenc*,  nor  could  the  distressed  finan- 
cial circumstances  of  L.  M.  Dunaway,  stand- 
ing alone,  furnish  a  sufficient  basis  for  such 
a  rescission.  In  Beeville  v.  Jones,  74  Tex. 
148,  11  S.  W.  1128,  a  deed  to  land  was  can- 
celed by  the  trial  court  on  the  ground  of 
mental  weakness  of  the  grantor  and  undue 
Influence  exercised  upon  her,  and  in  that 
case  our  Supreme  Court  used  the  following 
language: 

"if  it  be  conceded  that  there  was  evidence 
authorising  the  submission  of  the  issue  of  im- 
becility or  mental  weakness  upon  the  part  of 
plaintiff  of  such  character  as  would  avoid  the 
deed,  there  was  no  'evidence  of  imposition  or 
undue  influence'  accompanying  it,  and  the  charge 
was  in  this  respect  mialeaaing.  It  is  also  olhei^ 
wise  defective.  The  utmost  coocession  in  be- 
half of  plaintiff  which  the  proof  auAoriaed  was 
that  she  was  'naturally  a  weak-minded  woman, 
but  her  mind  was  as  good  in  the  fall  of  1879  as 
it  ever  was.'  It  cannot  be  legitimately  inferred 
from  the  facts  that  her  'imbeciUty  was  of  that 
character  which  rendered  her  incapable  vi  un- 
derstanding the  deed,'  as  stated  in  the  diarge, 
and  this  was  therefore  unsupported  by  proof. 
The  instruction  was  calculated  to  impress  the 
jury  with  the  belief  that  *mere  mental  weakness 
accompanied  by  evidence  of  imposition  and  un- 
due  inflaenee'  would  be  sufficient  to  vacate  the 
deed  whether  the  evidraice  established  these 
facts  or  not.  'Mere  moital  weakness*  alone 
would  not  have  that  effect,  and  in  this  case 
there  was  no  evidence  whatever  of  imposition 
or  undue  influence.  The  mere  fact  of  putintiff'B 
weakness  of  mind  or  old-age  would  not  incapaci- 
tate her  from  conveying  ner  property.  Stone 
V.  Wilbem,  83  111.  107.  In  order  to  avoid  a 
deed  on  the  ground  of  undue  influence  it  must 
be  shown  that  the  influence  existed  and  was 
exercised  for  an  undue  and  disadvantageous 
purpose.  That  the  influence  existed  may  be  in- 
terred from  the  relative  or  actual  position  of  the 
parties.  In  the  case  of  a  gift  from  the  child  to 
the  parent  undue  influence  may  be  inferred  from 
the  relation  itself,  but  never  wlien  the  gift  is 
from  tbe  parent  to  the  child,  and  no  suspicion 
whatever  attaches  to  the  latter.  Bat  there 
is  no  doubt  that  upon  proof  of  the  actual  exer- 
cise of  undue  infiuence  it  may  be  set  aside.  The 
existence  of  undue  influence  and  its  eixercise 
must  concur  to  produce  the  effect  of  avoidance. 
Millican  v.  MilScan.  24  Tex.  446.  These  ele- 
ments were  not  developed  by  the  proof,  and  the 
charge  we  think  was  error.  That  the  plaintiff's 
advanced  age  and  her  weak  understanding  at 
the  time  of  the  execution  of  the  conveyance 
may  be  considered  in  estimating  the  fairness  of 
the  transaction  where  there  is  evidence  of  im- 
position, overreaching,  or  fraud,  we  think  there 
is  no  doubt.  Millican  v.  Millican,  supra.  Sudi 
is  not  the  case  before  us."  . 

Defendants  in  error  have  cited  aeveral  au- 
thorities. Including  Wells  r,Jg/f(ff^qm,  23  Tex. 
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GlT.  Api).  829,  B7  S.  W.  684;  Yamcr  ▼.  Car- 
son, 59  Teat.  806;  Pomeroy'a  Equity  Juris- 
prudence, il  943,  914,  948,  dlacusalng  the 
general  prlnetpies  gOTemlng  tlie  right  of  re- 
scission of  contracts,  by  reason  of  fraud  In 
their  procurement,  but  none  of  them,  In  our 
opinion,  lead  to  a  conclusion  adverse  to  that 
reached  by  us  and  stated  above.  Eiadi  case 
of  that  character  must  be  determined  by  Its 
own  peculiar  facts,  and,  ordinarily,  author- 
ities upon  that  issue  are  pertinent  to  the  ex- 
tent only  that  they  announce  general  pilnci- 
pies  of  equity  -which  control. 

[10]  Furthermore,  assuming  that  the  rail- 
way comiiany  was  liable  for  the  Injuries  sus- 
tained by  Dunaway,  and  that  |8,000,  the 
amount  of  damages  assessed  therefor,  was 
reasonaUe,  yet  In  view  of  the  fact  that  the 
Issue  of  liability  was  doubtful,  that  by  the 
settlement  the  delay  and  annoyance  of  per- 
haps protracted  litigation  was  avoided,  and 
the  further  fact  Oiat  by  the  judgment  ren- 
dered Dunaway  was  awarded  only  $1,850 
In  addition  to  the  sum  he  had  received  in  the 
settlement,  there  was  no  proof  of  such  gross 
Inadequacy  of  price  paid  for  the  settlement 
as  of  Itself  to  constitute  a  badge  of  fraud 
practlted  upon  Dunaway. 

In  his  cross-bill  against  the  railway  com- 
pany tk  H.  Dunaway  alleged  that  Bridwell 
negligently  pulled  the  stake  from  Its  socket 
and  negligently  braced  his  feet  against  said 
load  of  timbers  In  such  manner  as  to  push 
the  same  in  an  outward  direction,  and  that 
such  acts  of  negligence,  concurring  with 
the  unstable  and  top-heavy  condition  of  said 
timbers  which  rendered  them  likely  to  fall 
when  the  stake  was  removed,  caused  them  to 
fall,  and  that  such  negligence  of  Bridwell 
was  the  proximate  cause  of  the  injuries  sus- 
tained by  U  M.  Dunaway.  Substantially  the 
same  allegations  were  made  by  plaintiffs. 
The  pleadings  contained  other  allegations  of 
negligence  as  the  proximate  cause  of  the 
Injory,  but  as  the  same  were  not  submitted 
to  the  Jury  and  as  no  contention  is  made  in 
appellee's  briefs  that  there  was  sufflclent  evi- 
dence to  support  a  verdict  thereon  in  their 
fBTor,  tbey  will  not  be  stated  in  this  opinion. 

Following  are  special  issues  submitted 
with  the  findings  of  the  Jury  thereon,  to  wit: 

"Ninth  Special  lasue:  Did  George  Bridwell 
pull  the  stake  holding  the  timbers  on  the  car 
out  of  its  socket  at  the  time  of  the  injury  as  al- 
leged in  said  Dnnaway's  pleadings?    A.  zee. 

"T«tth  Special  Issue:  If  yon  have  answered 
'Yes'  to  the  preceding  question,  then  was  the 
•aid  Bridwell  guilty  ot  negligence  to  so  pulling 
said  stake?    A.  Y«s. 

"Eleventh  Special  Issue:  If  yon  have  answer- 
ed "Yes*  to  eaoi  of  the  foregoine  qnestions,  then 
was  the  pulling  out  of  said  stake  b^  said  Brid- 
well the  proximate  cause  of  the  injuries  to  the 
said  Dunaway  as  alleged  by  him?    A.  Yes." 

The  issue  of  negligence  of  Bridwell  so 
shown  was  the  only  Issue  of  negligence  sub- 
mitted by  the  trial  court  to  the  Jury,  and 
the  only  one  upon  which  the  Judgment 
against  the  railway  company  for  |S,000  was 
predicated. 


By  appropriate  awdgnnwmti  of  emri:,  it  la 
insisted  that  the  evidence  was  insufficient  to 
support  the  Jury's  findings  that  Bridwell 
was  guilty  of  negiigoice  which  was  the  proxi- 
mate cause  of  U.  M.  Duna way's  injuries, 
that  hence  no  case  of  liability  for  those  in- 
juries was  established,  and  that  tor  that  rea- 
son alone  the  trial  court  should  have  iu- 
strocted  a  verdict  in  favor  of  the  railway 
company,  as  to  all  demands  against  it  tusert- 
ed  by  both  Dunaway  and  the  plaintiffs  in 
the  suit,  as  requested  by  the  railway  com- 
pany. 

[11]  We  are  of  opinion  that  those  assign- 
ments should  be  sustained.  The  only  evi- 
dence relied  on  to  support  the  findings  of  the 
Jury  adversely  to  the  railway  company  upon 
those  issues  was  the  testimony  of  Ii.  M.  Dun- 
away, himself,  which  was  as  follows: 

"At  the  time  I  received  my  injury  I  was  work- 
ing in  bridge  gang  as  bridge  carpenter;  had  been 
for  about  2  or  8  months.  I  hare  worked  for  the 
Santa  T6  for  8  or  9  years;  have  been  section 
foreman  and  extra  gang  foreman.  Mr.  Allen 
was  foreman  of  gang  at  time  I  was  hurt. 
Claude  Trimm,  McCabe,  Oay,  and  Bridwell  were 
working  in  the  gang  at  the  time.  It  was  9:30 
a.  m.  when  I  got  hurt.  I  was  unloading  a  flat 
car  loaded  with  bridge  material;  the  car  had 
been  brought  from  Avalon,  New  Mexico,  that 
morning;  about  4  or  5  miles  from  the  place 
where  I  was  hurt  Car  was  loaded  with  ties 
and  other  timber  3x10,  and  18  feet  long;  they 
had  been  creosoted;  I  think  there  were  about  40 
pieces  of  this  timber.  They  were  stacked  along 
the  edge  of  the  car  in  two  stacks  about  20 
planks  high,  as  well  as  I  remember;  the  ties 
were  over  behind  the  timber  and  in  betweea 
them;  fixed  on  the  side  of  the  car  with  stakes 
drove  down  in  them.  There  was  a  hand  oar  on 
top  of  the  timbers.  *  *  *  in  unloading  the 
car,  Bridwell  and  me  was  working  together, 
Trimm  and  McCabe.  The  heavy  timbers  was 
piled  up  on  my  and  Bridwell's  side  of  the  car. 
We  proceeded  to  throw  off  the  ties,  and  I  think 
we  bad  tie  plates  also  and  material  like  that. 
When  we  got  down  to  the  timbers  we  pulled  all 
the  stakes  out  but  one,  and  I  told  him  I  would 
loosen  it  up  a  little,  and  then  I  would  get  back 
and  for  him  to  pull  the  stake  out,  and  then  we 
would  just  roll  these  timbers  off,  just  push  them 
off.  I  told  him  not  to  touch  the  stake  until  T 
loosened  it  up  and  got  back  out  of  the  way,  and 
he  says  all  right,  and  I  took  a  shaker  bar  and 
hit  the  stake  a  lick  or  two  to  loosen  it  up  and 
be — I  seen  him  do  it — seen  him  falling  as  he 
went  back  while   I   was  looking  at     •     •     • 

1  seen  the  stake  go  up  in  his  hand,  and  he 
went  right  back  with  the  stake  in  his  hand  and 
the  timbers  came  right  over  on  me.  I  think  I 
had  hit  the  stake  two  or  three  Ucks,  I  don't 
think  more  than  two ;  I  had  loosened  it  lust  a 
little  bit— just  begun  to  slip  a  little  bit;  ft  was 
tight  and  I  could  see  it  slipping;  see  where  it 
would  give  a  little  out  of  the  pocket.  A  shaker 
bar  is  a  little  fiat  iron  bar  about  an  inch  and 
a  half  wide,  and  a  half  an  inch  thick,  with  a 
socket  on  the  end  of  it  to  put  through  the  shaker 
to  throw  the  grate — to  shake  the  grate  on  an  en- 
gine, the  fire  grate.     It  is  about  18  inches  or 

2  feet  long,  and  I  should  think  it  would  wei.^h 
about  6  or  6  pounds;  not  more  than  that.  We 
could  not  puU  the  stake  out  of  the  pocket;  it 
was  drove  in  too  tight;  botb  Mr.  Bndwell  and 
myself  tried  to  pull  it  out.  As  well  as  I  re- 
member, there  were  20  of  those  pieces  of  8x- 
10x18  in  a  stack,  and  there  were  two  stacks. 
*  *  *  As  well  as  I  remember  they  extended 
about  breast  high  above  the  lumber.  •  •  • 
I  did  not  nae  the  ahaker^^^^ j^^^|^\I got  to  the 
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Itmt  itake;  the  odiers  we  pnUed  «at  I  dont  *•■ 
member  whether  there  were  three  or  four  stake* 
we  had  gotten  out;  we  had  gotten  all  of  them 
out  except  one  about  the  center  ol  Uie  lumber. 
Bridwell  and  I  tried  to  pull  that  one  out:  it  was 
not  touching  the  lumber  anywhere.  We  itood 
up  on  top  and  tried  to  imll  it  out.  I  went  and 
got  the  shaker  bar  myself,  and  stood  on  the 
ground  to  drive  this  stake  out  •  •  •  I  told 
Bridwell  not  to  touch  the  stake  because  I  knew 
when  it  was  pulled  out  his  force  would  kick  that 
timbers  off  with  him  on  top;  he  would  have  fell 
backwards.  The  lumber  would  have  rolled  off, 
and  he  would  have  fallen  backwards,  with  the 
lumber  roUing  down  there.  He  was  standing 
on  top  of  the  stacks,  and  if  they  had  of  gone 
down  he  would  have  gone  with  them ;  he  would 
go  back;  I  wanted  him  to  leave  the  stake  alone 
until  I  could  fet  out  of  the  way,  and  he  said 
he  would;   I  did  not  watch  him." 

He  further  testified  that  be  did  not  Bee 
Bridwell  poll  the  stake;  that  after  hearing 
tlie  wamiog,  "Look  ont!"  he  looked  up  and 
■aw  him  failing  backwards  on  the  timbers 
with  the  stake  In  his  hand.  He  further  tes- 
tified that  while  In  the  hospital  at  Topeka, 
he  gave  a  written  statement  to  the  effect  that 
he  did  not  see  Bridwell  pull  the  stake,  but 
supposed  he  pulled  It,  and  In  which  state- 
ment he  further  said: 

"Bridwell  told  me  he  was  not  pulling  on  the 
stake,  but  he  must  have  been  or  the  timbers 
would  not  have  rolled  off  as  they  did.  The  tim- 
bers that  fell  on  me  were  piled  straight  up  and 
down,  and  there  was  no  carelessness  in  with 
these  stringers," 

— and  that  that  statement  was  correct  In 
that  statement  he  further  said  be  did  not 
blame  the  company  or  the  men  for  the. acci- 
dent, bat  on  the  witness  stand  he  ejcplained 
his  meaning  as  follows: 

"When  I  said  in  the  statement  that  I  did  not 
blame  the  company  or  the  men,  I  meant  that 
the  men  did  not  do  anything  intentionally ; 
that  they  were  my  friends  and  I  did  not  blame 
them ;  that  it  was  an  accident  and  I  did  not  feel 
■ore  at  them." 

Defendant  introduced  depositions  of 
Qeorge  Bridwell,  who  was  working  with  Dun- 
away  at  the  time  of  the  accident,  and  who 
was  the  only  witness  to  the  accident,  except 
Dnnaway;  the  depositions  having  been  taken 
In  answer  to  direct  interrogatories  propound- 
ed by  plalntlCs  and  cross-lnterrogatorles  by 
the  Atchison,  Topeka  &  Santa  V6  Ballway 
Company.    He  testified  as  follows: 

"Q.  Please  state  how  said  accident.  If  any, 
happened.  A.  Dunaway  knocked  the  side  stakes 
out  of  the  pockets  on  the  flat  car,  and  as  the 
timbers  started  to  fall  he  started  to  run  but 
could  not  get  out  of  the  cut  where  we  were  un- 
loading. Fourteen  pieces  fell  on  Dnnaway,  and 
an  arm,  both  shoulders,  and  his  jaw  was  broken, 
and  knocked  some  teeth  out,  also  broke  his  leg. 
Q.  At  the  time  of  said  accident,  if  any,  where 
was  the  foreman  under  whose  direction  said 
work  was  being  done,  with  reference  to  you  and 
the  said  Dunaway?  A.  The  foreman  was  on 
the  east  side  of  the  car,  and  me  and  Dunaway 
was  on  the  west  side.  Tben  was  a  plan  be- 
tween Dunaway  and  myself  concerning  uie  man- 
ner in  which  the  work  we  were  drang  was— 
should  be  done.  I  was  going  to  throw  the  tim- 
bers over  the  top  of  the  stakes  whicfli  held  the 
timbers  on  the  car,  but  Dunaway  said  to  knock 
them  ont;  he  had  a  sledge  hammer  which  be 
got  from  the  engineer;  I  was  to  hold  the  stake 


when  Dunaway  knocked  It  oat  from  the  bottom. 
Q.  If  you  have  answered  that  there  was  a  stake 
fastened  on  the  side  of  the  car  for  the  purpose 
of  holding  bridge  timbers  on  said  car,  which  it 
was  yonr  duty  to  remore^  please  say  exactly 
what  yon  were  to  do  in  removlag  said  stake 
from  the  side  of  said  car,  also  where  yon  were 
to  be  and  where  the  said  Dnnaway  was  to  be 
when  said  stake  was  to  be  removed.  A.  I  was 
to  be  on  top  of  the  timbers,  and  EKwaway  was 
on  the  croimd  by  the  side  of  the  car.  Q.  Was 
you  pulling  on  said  stake  When  it  came  out  of 
its  socket?  A.  No,  I  was  not  pulling,  I  only 
had  a  hold  of  it  Q.  If  yon  said  that  the  said 
DnnawBT  was  under  the  car  of  timtiers  where 
their  falling  would  probably  injure  him,  please 
say  whetlier  or  not  you  gave  him  any  warning 
that  you  were  pulling  on  said  stake,  in  time  for 
him  to  get  out  of  the  way  of  the  falling  timbers. 
A.  I  never  gave  him  any  warning,  as  I  only 
had  a  hold  of  the  stake  and  it  came  loose  too 
quickly  for  me  to  warn  him.  Q.  If  you  have 
answered  that  said  timbers  roUed  off  of  said 
car  and  injnred  the  said  Dnnaway,  did  yon 
still  hare  the  stake  in  your  hand  after  the  tim- 
bers had  fallen?  A.  No,  sir;  I  did  hot  I  was 
on  the  timbers  that  fell;  I  fell  bad;'  across  the 
car  as  I  felt  the  timbers  moving.  Q.  Is  it  not 
a  fact  that  Dunaway  knew,  at  the  time,  that  as 
soon  as  said  brace,  stake,  or  standard  was  re- 
moved from  the  pocket  in  which  it  rested  that 
there  was  great  danger  of  the  bridge  timbers 
falling  on  him?  A.  I  txAA  him  not  to  knock 
them  out,  as  it  was  dangerons.  Yes,  sir;  it 
is  a  fact  that  the  bridge  timbers  that  we  were 
preparing  to  unload  from  the  car  were  loaded 
all  right,  and  so  far  as  I  know  or  could  judge 
from  the  appearance  of  same  there  was  no  de- 
fect in  the  loading  of  the  timbers  of  the  car.  At 
the  time  Dunaway  was  Imocking  the  stake  or 
standard  out  of  the  pocket  of  the  car  I  was  not 
pulling  on  the  stake,  but  simply  holding  it,  and 
the  blow  of  the  liammer  knocked  it  <uean  out 
of  my  hands,  as  well  as  the  stake  was  knocked 
out  of  the  pocket  the  timbers  falling.  I  was 
not  pulling  on  the  stake  as  Dnnaway  aimed  to 
loosen  the  stake,  and  I  was  not  to  pull  it  ont 
Ed  Allen  (foreman).  Berry  Gay,  L.  M.  Duna- 
way, and  myself,  and  I  believe  Bill  Koooscl 
were  present  assisting  in  unloading  the  car  of 
bridge  timbers  at  the  time  of  the  accident 
There  were  five  in  the  gang.  There  were  no 
specific  instructions  as  to  bow  we  were  to  un- 
load the  car,  other  than  that  two  were  to  woik 
on  each  side  of  the  car.  Nobody  told  Dunaway 
to  get  a  hammer,  or  me  to  get  on  top  of  the 
car.  Ed  Allen  was  foreman,  and  his  only  or- 
ders were  to  unload  the  timbers;  but  be  did  not 
say  exactly  how  we  was  to  do.  Q.  What  if 
any,  understanding  was  had  between  you  and 
Mr.  Dunaway  as  to  what  he  should  do  in  the 
unloading  of  said  car  of  bridge  timbers,  and 
what  were  you  to  do  and  how  were  you  to  do  or 
perform  the  work  assigned  to  yon  if  any  was 
assigned  yon  therein?  A.  Tbett  was  no  specific 
plan  which  we  was  to  follow  in  nnini^jing  the 
car.  Dunaway  suggested  that  he  would  kno(^ 
tlie  stake  loose,  and  I  stayed  on  top  of  the  ear 
and  he  got  down  and  got  a  sledge  hammer  from 
the  enpneer  and  said  that  I  would  take  th* 
stakes  out  of  the  pookets  when  he  loosened 
them;  that  we  could  do  it  eader  than  to  throw 
the  timbers  over  the  side  stakes." 

[12]  When  one  seeks  to  recover  damages 
of  another  caused  by  his  negligence.  It  Is  In- 
cumbent upon  him  to  establish  by  compe- 
tent proof  not  only  the  negligence  alleged, 
bnt  also  that  such  negligence  cansed  the  In- 
Jury.  In  T.  ft  P.  By.  T.  Shoemaker,  88  Tex. 
456,  Si  8.  W.  1082,  our  Supreme  Court  said: 

"This  fact  of  causal  connection  between  an 
alleged  negligent  act  or  omission  and  an  injury 
can  no  more  be  presumed  than  can  the  act  or 
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ondarioA  itidf.  MiMonri  Pac  Va,  Oow  t.  Por- 
ter, 73  Tex.  307,  11  S.  W.  324;  Texaa  ft  N.  O. 
Ey.  v.  Crowder,  63  Tex.  605." 

And  in  F.  W.  B.  Ky.  t.  Jonea,  106  Tex. 
345,  166  S.  W.  1180,  otir  Supreme  Court  quot- 
ed with  approval  the  following  statement  of 
a  familiar  rule: 

"No  inference  of  fact  Aould  be  drawn  frtm 
premisee  which  are  uncertain.  Facts  upon 
which  an  inference  may  legitimately  rest  must 
be  established  by  direct  evidence  as  if  they 
were  the  facti  in  iaaue;  one  preanmptiMi  can- 
not be  based  upon  another  pcflaumption." 

See,  also,  Mo.  Pac.  By.  ▼.  Porter,  73  Ter. 
804,  U  8.  W,  824;  Joske  ▼.  Irvine,  91  Tex. 
674,  44  8.  W.  106&;  Q.  a  ft  8.  F.  By.  C!o. 
v.  Davis,  161  S.  W.  982. 

Tbe  causal  connection  between  the  alleged 
act  of  Bridwell  in  pulling  the  stake  and  tbe 
accident  was  alleged  in  the  ideadlngs  of 
Dnnaway  as  foUows: 

"That  at  the  same  time  that  said  Bridwdl 
gave  said  sadden  pull  or  jerk  that  he  carelessly 
and  negligently  braced  his  feet  against  said 
load  of  timbers  in  such  manner  as  to  push  the 
same  forward,  and  this  action  concurrmg  with 
the  unstable  and  top-heavy  condition  of  said 
timbers  as  so  loaded,  and  the  sudden  pulling 
out  of  said  stake  as  aforesaid,  caused  said  tim- 
beni  to  fall  oS  said  car  and  onto  petition- 
er.    •     •    •" 

And  It  was  further  alleged : 

"^lat  on  account  of  tbe  manner  in  which 
said  timbers  were  so  loaded  upon  said  car,  it 
would  be  an  easy  matter  for  them  to  get  top- 
beavT  and  fall  off  said  car  if  said  standards 
were  removed." 

Plalnttfra*  pleadings  contained  snlMrtantial- 
ly  the  same  allegations. 

[13, 14]  Aa  conduaivelj  Shown  by  tbe  testi- 
mony of  Dxmaway  quoted  abovev  be  did  not 
see  Bridwell  pall  the  stake;  bis  testimony 
being  merely  bis  conclusion  or  opinion  that 
be  did  pull  it,  and  that  as  a  resnlt  of  that 
act  the  timbers  fell  from  the  car.  The  ded- 
aton  of  those  isenes  was  the  ezdnsive  prov- 
ince 4tf  the  jury,  and  if  that  objection  bad 
been  urged  to  the  testimony,  donhtless  It 
would  have  been  sustained.  But  It  is  well 
settled  that  a  verdict  cannot  be  sustained  by 
incompetent  testimony,  even  though  it  is  a^ 
ndtted  wltboat  objection.  Henry  v.  Phillips, 
105  Tex.  468,  151  S.  W.  533. 

It  will  be  noted  that  Bridwell  bad  testified 
by  d^tositlon,  directly  and  repeatedly,  that 
be  did  not  puU  the  stake,  but  that  Dnnaway 
knocked  it  from  its  so<^et.  Whether  or  not 
be  did  knock  out  the  stake  was  within  Dnna- 
way's  knowledge,  and  if  he  did  not  do  so 
be  coald  have  so  testified,  but  be  did  not  so 
testify,  nnleSB  his  testimony  that  the  timbers 
coold  not  bave  fallen  if  Bridwell  had  not 
paUed  the  stake  from  its  socket  should  be 
construed  as  equivalent  to  a  direct  statement 
that  be  (Dnnaway)  did  not  knock  It  from 
Its  socket 

[If]  It  is  a  famUiar  rule  that  a  failure  to 
produce  evidence  peculiarly  vdthin  tbe  knowl- 
edge of  a  party  will  raise  a  presomptkw 
against  Mm,  and  every  reasonable  Intend- 
ment will  be  In  favor  of  his  opponent  upon 


that  issue.  MltdffiU  r.  Mapler,  22  Tex.  120; 
BaUey  v.  Hicks,  16  Tex.  222;  G.  H.  ft  S.  A. 
By.  V.  Young,  46  Tex.  Cftv.  Aw.  430,  100  8. 
W.  903 ;  16  Oyc.  1064.  See,  also,  Skov  v.  Cof- 
fin. 137  8.  W.  460;  16  Oyc.  1062.  Without 
attempting  to  decide  whether  or  not  under 
that  rule,  the  presumption  could  be  indulged 
under  tbe  facts  stated,  that  Dnnaway  did 
knodk  out  the  stakes  as  testified  to  by  Brid- 
well, and  construing  his  testimony  that  the 
tirmbers  would  not  have  fallen  if  Bridwell 
had  not  pulled  the  stake,  as  equivalent  to 
a  direct  statement  that  he  (Dunaway)  did 
not  knock  it  out,  nevertheless  the  statement 
as  made  involves  an  inference  that  Bridwell 
pulled  it,  when  Dunaway  says  himself  he 
did  not  see  him  pull  it,  and  based  upon  that 
Inference  the  statement  involves  the  further 
inference  that  in  pulling  it,  Bridwell  exerted 
an  outward  pressure  upon  the  timbers  with 
his  feet,  and  the  further  inference  tliat  as  a 
result  of  such  pressure,  and  not  their  tc^- 
heavy  condition,  the  timbers  fell;  Dunaway 
testifying  further  that  the  timbers  were  not 
touching  the  stake.  Such  proof  was  not  le- 
gally Buffldent  to  support  the  findings  of  the 
jury  that  tbe  injury  was  the  proximate  re- 
sult of  Brldweli's  alleged  negligence,  and  the 
same  was  the  only  proof  offered  to  sustain 
such  findings. 

Fl-om  the  foregoing  condusions  upon  the 
assignments  of  error  discussed.  It  follows 
that  tbe  Judgment  in  favor  of  plaintiffs  and 
L.  M.  Dunaway  against  the  railway  com- 
pany, rescinding  the  contract  of  settlement 
and  allowing  them  the  recoveries  mentioned, 
must  be  reversed  and  judgment  must  be  here 
rendered  in  favor  of  the  plaintiff  in  error, 
the  Atchison,  Topeka  ft  Santa  F6  Railway 
Company,  as  to  all  of  said  demands;  and  it 
is  so  ordered.  And  In  view  of  that  disposi- 
tion of  the  case  it  becomes  unnecessary  to 
notice  other  assignmente  presented  in  the 
brief  of  the  railway  company. 

Beversed  E^id  rendered. 

On  Motion  for  Behearlng. 

In 'our  consideration  of  the  case  on  origi- 
nal hearing  we  assumed  as  true  the  testi- 
mony of  L.  M.  Dunaway,  to  the  effect  that 
at  the  time  of  the  settlement  of  his  claim 
with  the  railway  company  through  its  claim 
agent,  Bowman  Jarrott,  said  Jarrott  made 
to  Dunaway  tbe  disparaging  statements  rela- 
tive to  some  of  Dunaway's  attorneys.  We 
also  assumed  as  a  fbct  that  those  statements 
were  false  and  itatended  to  state  in  our  origi- 
nal opinion  that  even  the  record  upon  the 
trial  showed  their  falsity.  And  at  the  ear- 
nest Insistence  of  counsel  for  appellees,  we 
make  the  foregoing  as  a  part  of  our  original 
opinion. 

Counsel  for  appellees  bave  pointed  out 
smne  inaocurades  in  the  redtal  ct  facts 
which  are  of  no  material  importance,  such 
as  that  Dr.  W.  F.  Britton  at  tbe  time  he  was 
called  on  to  treat  Dunaway,  ln(Pntnam  had 
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not  seen  the  latter  since  his  boyhood,  dtlng 
evidence  to  show  that  he  had  in  fact  seen 
him  much  more  recently  than  that.  We 
shall  not  attempt  to  correct  snch  minor  er- 
rors, as  to  do  so  would  lengthen  the  opinion, 
which  perhaps  has  been  extended  unneces- 
sarily already. 

Plaintiffs  In  the  court  below  also  Insist 
that  the  judgment  rendered  In  their  favor 
against  L.  M.  Dunaway,  as  well  as  against 
the  railway  company,  for  $2,400,  should  have 
been  left  undisturbed  since  Dunaway  has 
presented  no  complaint  or  contention,  either 
in  the  trial  court,  or  in  this  court,  that  such 
Judgment  should  be  reversed  as  to  him  al- 
so. If  reversed  as  to  the  railway  company. 

It  Is  apparent  from  the  entire  record  that 
the  Judgment  in  favor  of  plaintiffs  was  for 
$2,400  of  the  amount  awarded  as  compensa- 
tion to  Dunaway  for  his  injuries  over  and 
above  the  amount  he  had  already  received, 
such  excess  being  $4,250,  or  the  difference 
between  $3,750,  the  amount  he  hfad  received, 
and  $8,000,  awarded  by  the  Jury  as  the  total 
amount  of  damages  sustained  by  him  by  rea- 
Mn  of  his  Injuries ;  and  that  the  judgment  in 
favor  of  plaintiffs  against  Dunaway,  as  well 
as  against  the  railway  company,  was  merely 
to  preclude  Dunaway  from  making  any  dalm 
to  that  portion  of  such  additional  damages. 

[1(]  In  other  words.  It  is  apparent  from 
the  record  that  the  recovery  awarded  to 
plaintiffs  was  conditioned  upon  the  liability 
of  the  railway  company  at  all  for  damages 
In  excess  of  the  amount  already  paid  to  Dun- 
away. Under  such  circumstances,  a  rever- 
sal in  favor  of  the  railway  company  operat- 
ed as  a  reversal  of  the  entire  Judgment 
Acklin  V.  Paschal,  48  Tex.  147;  Washington 
v.  Johnson,  34  S.  W.  1041 ;  Hamilton  v.  Pres- 
cott,  73  Tex.  565,  11  S.  W.  648,  and  decisions 
therein  cited;  Thompson  v.  Kelley,  100  Tex. 
536,  101  S.  W.  1074. 

[17]  Furthermore^  the  fact  Oiat  Dunaway 
has  filed  no  reply  to  plaintiffs'  contention 
that  the  Judgment  against  him  for  $2,400 
should  be  undisturbed,  or  that  they  should 
now  have  a  judgment  for  at  least  a  part  of 
the  $3,750  received  by  Dunaway,  in  addition 
to  other  circumstances  shown  in  the  record, 
indicates  that,  in  reality,  probably  they  are 
not  hostile  to  each  other  upon  those  issues. 

Plaintiffs  Insist  further  that,  even  though 
the  judgment  be  reversed  in  Its  entirety  and 
here  rendered  in  favor  of  the  railway  com- 
pany, still,  at  all  events,  we  should  further 
render  Judgment  in  their  favor  against  Dun- 
away for  three-tenths  of  $3,750,  the  amount 
received  by  him  in  the  compromise  settlement 
with  the  railway  company,  under  the  undis- 
puted contract  they  had  with  Dunaway.  The 
contract  of  employment  of  plaintiffs  by  Dun- 
away was  In  writing  and  did  assign  to  plain- 
tiff three-tenths  of  the  cause  of  action  against 
the  railway  company,  but  following  the  lan- 


guage evidendng  su<>h  assignment  It  stipu- 
lates: 

"It  is  further  agreed  and  understood  that  in 
case  a  compromise  is  made  of  the  said  claim  be- 
fore any  suit  ia  filed  thereon,  then  my  said  at- 
torneys are  to  receive  an  interest  equivalent 
to  15  per  cent,  of  the  amount  agreed  on  as  com- 
promise, instead  of  the  three-tenCbs  Interest 
above  mentioned." 

It  is  also  undisputed  that  the  oompromlae 
settlement  was  made  prior  to  the  filing  of 
any  suit  on  the  claim  for  damages. 

Under  those  circumstances,  we  will  now 
here  render  judgment  in  favor  of  plaintiffs 
against  defendant  L.  M.  Dunaway  for  $562.- 
50,  same  being  15  per  cent  of  $3,'ni0,  with 
Interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  November  11,  1913.  tlie  date 
of  the  settlement. 

Accordingly,  the  Judgment  heretofore  ren- 
dered by  us  is  so  reformed  as  to  give  plain- 
tiffs a  judgment  against  Dunaway  to  that 
extent,  but  in  all  other  respects  it  Is  undis- 
turbed. 

Subject  to  the  foregoing,  the  motions  for 
rehearing  filed  by  plaintiffs  and  by  defendant 
L.  M.  Dunaway  are  overruled. 


BBALL  et  a!  y.  OLACK.    (No.  8470.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  25.  1016.) 

1.  Joint  Tekaitot  $=»S— Riaim  of  Joiht 
Tenaht. 

A  joint  tenant  or  co-owner  has  the  right  to 
the  use  and  enjojrment  of  the  whole  property 
to  the  extent  of  his  interest  only. 

I'EiA.  Note. — For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  H  5-11:   Dec.  Di«.  «=>8.] 

2.  Joint  Tbranct  «=»8— Risht  to  Dispose 
of  intbbbst  of  co-ownbb. 

One  joint  owner  in  possession  of  a  secured 
note  payable  to  the  order  of  the  co-owner  has 
no  authority  to  dispose  of  the  co-owner's  inter^ 
in  tlie  note  or  convert  it  to  its  own  nse. 

[Bd.  Note.— For  other  cases,  see  Joint  Tw 
ancy,  Gent  Dig.  ||  5-11;   Dec.  Dig.  «=>8.] 

8.  CoBPOBATioNs  4=>423— LiABiLmr  fob  Acts 

OF  OrnCEBB-^OINT  OWNEBSHIP  OF   NOTE. 

Where  a  corporation  and  plaintiff  jointly 
owned  a  secnred  note  payable  to  plaintiS's  or- 
der, if  the  president  of  the  corporation  in  iti 
behalf  assumed  authority  to  dispose  of  plain- 
tiff's interest,  the  corporation  would  be  liable 
in  damages  to  plaintiff  for  any  loss  sustained. 

[EM.  Note. — ^For  other  cases,  see  Corpora tions. 
Cent.  Dig.  f{  1692-1685,  lOWi,  1906:  Dec  Dig. 
(3=^23.] 

4.  Joint  Tenancy  9=3lO— Joint  Ownebshif 
—Action— MKAsasE  of  Daicages. 
If  one  joint  owner  of  a  secured  note  as- 
sumed authority  to  deal  with  the  interest  of 
the  co-owner,  and  loss  ensued,  the  measure  of 
damages  would  be  the  value  of  tlae  co-owner's 
interest 

[Bd.  Note.— For  other  cases,  see  Joint  T^ 
ancy,  Cent  Dig.  |  13 ;  Dec.  Dig.  «=>10.] 

6.  Pbincipai,  and  Aoent  *=»159(1)— Liabii.» 
itt  fob  tobts  of  aoent — convxbston  of 
Intebebt  OF  Pbinoipax'b  Co-ownbb. 
Where  attorneys   wrongfully  collected   and 
appropriated   in   behalf  of   a   corporation   pro- 
ceeds of  a  secured  note  jointly  owned  by  the 
corporation  and  plaintiff,  and  payable  to  plain- 
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tUFa  order,  the  attomeye  and  the  corporation 
were  joint  tort-feasors,  and  were  jointly  and 
severally  liable  to  Dlalntiff,  since  the  fact  that 
a  wrong  waa  done  at  the  direction  of  the  nrin- 
cipal  does  not  rdleve  the  agent  of  penonal  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  699-60S;  Dec.  Dig.  «s> 
15&(1).] 

Appeal  from  Taylor  County  Court;  B.  M. 
Overshiner,  Jadge. 

Suit  by  B.  B.  Clack  against  J.  H.  Beall  and 
otlieiB.  From  a  Judgment  of  the  county 
court  for  plaintiff  on  appeal  from  the  justice 
court,  defendants  Beall,  Smith,  and  Spencer 
bring  error.    Affirmed. 

Eugene  De  Bogory,  of  Abilene,  for  plain- 
tiffs In  error.  Sayles,  Sayles  &  Sayles,  of 
Abilene,  for  defendant  In  error. 

BnCK,  J.  On  June  1,  1913,  J.  C.  Ham, 
president  of,  and  acting  for,  the  Ham  liurn- 
ber  Company,  a  corporation  located  at  Mer- 
kel.  Tex,,  employed  E.  E:  Clack,  an  attorney 
residing  at  Sweetwater,  to  collect  or  adjust 
a  jadgmoit  In  fkror  of  the  lumber  company 
against  one  R.  P.  Arnold,  and  agreed  to  give 
Clack  a  one-half  interest  in  said  Judgment 
for  his  services  In  collecting  it  By  said 
agreement  Clack  was  Invested  with  fnll  pow- 
er to  collect  or  adjust  said  Judgment  upon 
such  terms  as  he  might  deem  proper,  and  to 
release  the  same,  and  his  services  were  to 
continue  until  the  collection  had  been  effect- 
ed. In  settlement  of  said  judgment  Clack 
secured  a  note  from  Arnold  in  the  principal 
sum  of  96S8.14,  of  date  June  14,  1913,  pay- 
able to  Clack  riz  months  after  date,  bearing 
interest  at  10  per  cent  from  date,  and  con- 
taining the  usual  stipulation  as  to  attorney's 
fees.  This  note  was  secured  by  deed  of  trust 
on  certain  described  land.  Later  J.  C.  Ham, 
acting  for  the  lumber  company,  employed  tbe 
law  firm  of  Beall,  Smith  &  Spencer  to  collect 
the  Judgment  In  the  meantime  Clack  had 
moved  from  Sweetwater  to  Dallas,  and  in 
April,  1914,  employed  the  firm  of  Scarborough 
ft  Hickman,  of  Abilene,  to  collect  said  note. 
The  conrt  found  that  he  never  authorized  or 
employed  Beall,  Smith  &  Spencer  to  collect, 
or  to  act  for  him  In  any  way  In  the  collec- 
tton  of,  said  note.  Beall,  Smith  St  Spencer, 
acting  for  J.  C.  Ham  and  the  Ham  Lumber 
Company,  compromised  and  collected  said 
note  by  allowing  said  Arnold's  assignee  to 
offset  one-half  of  the  face  value  of  said  note, 
principal,  interest,  and  attorney's  fees  due 
tliereon,  by  a  claim  In  favor  of  Arnold  which 
the  said  Arnold's  assignee  had  and  held 
against  the  said  J.  C.  Ham,  and  collected  In 
money  the  other  one-half  of  the  face  value 
of  said  note,  pilnclpal.  Interest,  and  attor- 
ney's fees.  After  paying  the  conrt  costs, 
amonntlng  to  |27.<t0,  and  reserving  their  fees 
for  collection,  they  paid  the  balance  so  col- 
lected as  follows:  ^104.27,  to  B.  E.  Clack, 
and  $104.27  to  7.  0.  Ham,  representing  the 
Ham   I<amb«r  Oompany.    The  court  found 


that  at  the  time  of  said  collection,  and  the 
distribution  of  the  proceeds  therefrom  by 
Beall,  Smith  &  Spencer,  Clack  and  the  Ham 
Lumber  Company  were  Joint  owners  of  the 
note,  and  that  Beall,  Smith  &  Spencer  had 
notice   of  Clack's  one-half  Interest  In  the 


On  August  8, 1914,  CUck  sued  Beall,  Smith 
&  Spencer,  and  other  parties  not  necessary 
here  to  mmtlon,  in  the  Justice  court  of  Tay- 
lor county  for  $179,  alleged  to  be  the  amount 
collected  by  Beall,  Smith  &  Spencer  out  of 
plaintiff's  one-half  Interest  in  said  note,  foe 
which  payment  or  remittance  had  not  been 
made.  In  his  petition  plaintiff  charged  that, 
acting  without  any  authority  whatever,  Beall, 
Smith  &  Spencer  had  collected  said  amount 
and  misappropriated  the  same  and  converted 
It  to  their  own  use  and  benefit. 

Defendants  Beall,  Smith  &  Spencer  denied 
their  liability  In  the  amount  claimed  or  In 
any  other  amount,  and  alleged  that  in  the  ne- 
gotiations leading  up  to  and  Induding  the 
collection  of  said  claim  and  note  they  were 
the  agents  of,  and  acting  for,  J.  C.  Ham; 
that  they  had  no  notice  of  any  interest  that 
plaintiff  had  In  said  claim;  that  plalntUTs 
interest  at  best  was  only  a  contingent  one, 
dependent  uiion  final  jmybient  of  the  claim 
and  judgment;  and  that  said  defendant  was 
entitled  to  only  one-half  of  said  amount  col- 
lected. 

Aft«r  dismissing  other  parties  defendant, 
the  court  gave  Judgment  for  plaintiff  against 
Beall,  Smith  &  Spencer  In  the  sum  of  $118.07, 
with  Interest  thereon  at  6  per  cent  per  an- 
num from  November  7,  1914,  and  costs  of 
court  From  this  Judgment  the  defendants 
named  have  prosecuted  this  writ  ot  error. 

Plaintiffs  In  error  present  only  one  spedfl- 
cation  of  error.  Improperly  termed,  "appel- 
lants' third  assignment  of  error,"  which  Is  as 
follows: 

"The  judgment  of  the  conrt  Is  contrary  to  the 
evidence,  becAnse  the  compromise  settlement 
made  in  the  ease  of  R.  P.  Arnold  v.  B.  B.  Clack, 
was  [with  the]  full  aoqaiescence  and  consent  of 
J.  C.  Ham,  tne  real  owner  of  said  obligation, 
and  the  real  defendant  in  said  suit,  and  without 
knowledge  that  the  said  B.  E.  Clfipk  hnd  any 
Interest  in  the  subject-matter  in  said  suit,  ex- 
cept a  share  of  the  money  really  realized  therfr' 
from,  less  any  expense  of  collection." 

In  several  propositions  under  this  assign- 
ment, plaintiffs  in  error  urge:  (1)  Either  co- 
owner  of  Joint  property  has  right  of  posses- 
sion and  control  of  the  same ;  (2)  that  plain- 
tiff and  Ham  Luml>er  Company  were  the 
Joint  and  co-owners  of  the  two  notes  aggre- 
gating $553.14,  and  that,  as  such  co-owner, 
the  Ham  Lumber  Company,  as  It  had  power 
to  do,  authorized  plaintiffs  In  error  to  make 
the  settlement  that  was  made;  (3)  that  the 
plaintiffs  In  error  paid  over  all  money  so 
collected  to  the  client  who  employed  them, 
and  who  was  entitled  to  the  possession  of 
such  money;  (4)  that.  If  such  compromise  set- 
tlement was  Improperly  made,  the  co-owner, 
and  not  the  attorney,  would  be  responsible 
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to  his  Joint  owner,  U  the  Joint  owner  was 
Injured  aa  a  result  of  such  settlement. 

From  the  court's  findings  of  fact,  which 
are  not  assailed,  it  1b  established  that  plain- 
tiffs in  error  were  the  agents  of  the  Ham 
Lumber  Company,  and  were  not  the  agents 
of  defendant  in  error,  and  that  they  knew  of 
defendant  in  error's  interest  in  this  note  and 
claim  at  the  time  the  settlement  was  made. 

[1]  A  Joint  tenant  or  a  co-owner  has  the 
right  to  the  use  and  enjoyment  of  the  whole 
property  to  the  extent  of  his  interest,  but  no 
further.  In  the  case  of  Collier  t.  Cameron 
Co.,  56  Tex.  ClT.  App.  163,  117  8.  W.  916,  it 
was  held  that,  where  one  tenant  in  common, 
without  authority,  .sells  all  the  timber  on 
land,  his  cotenant  is  entitled  to  recover  from 
him,  and  from  purchasers  with  notice  of  his 
cotenancy,  his  share  of  the  value  of  the  tim- 
ber taken. 

[2-4]  In  Sloane  y.  Gilmore,  167  S.  W.  1089, 
authorities  are  dted  to  sustain  the  proposi- 
tion that  the  presumption  that  possession  .of 
a  negotiable  Instrument  Is  prima  fade  evi- 
dence of  title  Is  applicable  only  to  such  in- 
struments as  pass  by  delivery,  and  does 
not  apply  to  iostruments  payable  to  order. 
Hence  we  hold  that  neither  J.  C.  Ham  nor 
the  Ham  Lumber  Company  had  authority  to 
dispose  of  defendant  in  error's  Interest  in 
said  note,  or  any  part  thereof,  and  that,  if 
said  J.  O.  Ham,  acting  for  the  lumber  com- 
pany, assumed  such  authority,  said  lumber 
company  would  be  liable  in  damages  to  plain- 
tiff for  any  loss  sustained,  and  that  the 
measure  of  damages  would  be  the  value  of 
defendant  In  error's  Interest  In  the  dalm, 
evidenced  by  the  note  against  B.  P.  Arnold. 
Since  the  settlement  made  by  plaintiffs  in 
error,  acting  for  the  Ham  Lumber  Company, 
provided  for  an  allowance  to  the  extent  of 
one-half  of  said  note,  interest,  etc.,  in  pay- 
ment of  a  claim  held  by  Arnold's  assignee 
against  J.  C.  Ham,  baladce  In  cash,  it  may  be 
reasonably  presumed  that  the  note  was  of 
the  full  value  claimed,  and  that  plaintiff's 
damages  would  be  In  the  sum  of  one-half  of 
said  note,  interest  and  attorney's  fees,  less 
costs  of  collection,  and  the  amount  already 
received  from  plaintiffs  in  error,  to  wit, 
fl04.27. 

Since  the  principal,  the  Ham  Lumber  Com- 
pany, was  not  authorized  to  collect  and  ap- 
propriate to  Its  own  use  and  benefit  any  part 
of  defendant  in  error's  interest  In  said  note. 
It  follows  that  its  agent  or  agents  were  not 
authorized  so  to  do.  In  1  Mechem  on  Agency, 
i  1456,  p.  1077,  the  author  uses  the  following 
language: 

"It  does  not  relieve  the  agent  that  the  wrong 
was  committed  with  the  knowledge  of  the  prin- 
cipal, or  by  bis  consent  or  express  direction, 
because  no  one  can  lawfully  authorize  or  direct 
the  commission  of  a  wrong.  A  fortiori  it  is  no 
defense  that  the  agent  in  committing  the  wrong 
violated  his  instructions  from  his  prindpaL 
Neither  is  it  material  that  the  agent  derives  no 


personal  advantage  from  the  wroi»  done.  1%« 
net  that  the  agent  acted  in  good  uith,  suppoe- 
ing  the  prindpal  had  a  legal  right  to  have  done 
what  was  done,  is  no  defense.  He  who  inter- 
meddles with  pr<^>er^  not  bis  own  must  see 
to  it  that  he  is  protected  by  the  authority  of 
one  who  is  himseu,  by  ownership  or  otherwise 
clothed  with  the  authority  he  attemiits  to  con- 
fer." 

Section  1457,  Id.: 

"In  accordance  with  the  prindples  of  the 
preceding  section,  it  is  generally  held  that  an 
agent  who,  for  his  prindpal,  takes,  sells,  or 
otherwise  disposes  of,  the  goods  or  chattels  of 
another,  without  legal  Justihcation.  is  peraonallj 
liable,  even  though  he  acted  ia  good  faith,  su^ 
posing  the  goods  to  be  his  prindpal's,  and  al- 
though he  may  have  delivered  the  goods  taken 
to  his  prindpal  or  to  some  other  pers<»i  for  and 
on  account  of  his  prindpaL" 

In  section  1442,  Id.,  it  is  said: 

"As  will  be  seen  in  another  place,  the  agent 
will  not  ordinarily  be  protected,  even  though 
he  acts  in  ^ood  faith,  where  the  act  is  one  whidi 
tiie  principal  could  not  lawfully  anthoriie. 
Thus  an  agent  who  In  good  faith  receives  from 
his  principal  and  sells  by  his  direction  prop- 
er^ which  did  not  belong  to  the  prindpal  is 
ordinarily  held  liable  to  the  true  owner,  even 
though  he  may  have  paid  over  the  proceeds  to 
his  principal  before  he  was  notified  of  the  true 
owner's  claim." 

[t]  As  to  this  act,  amoimting  to  a  conver- 
slon  in  law,  but  not  in  morals.  Ham  Ltimber 
Company  and  plaintifte  in  error  were  Joint 
tort-feasors,  and  were  Jointly  and  8ei>aratel7 
liable  to  defendant  in  error.  Baker  v.  Wa»- 
son,  68  Tex.  160;  Bastin  v.  Bailway  Co.,  99 
Tex.  654,  92  S.  W.  838 ;  Spraights  t.  Hawl^, 
39  N.  Y.  441, 100  Am.  Dec.  462. 

Hence  we  condude  that  plaintiffs  In  er- 
ror's only  assignment  should  be  overruled, 
and  the  Judgment  of  tbe  trial  court  affirmed, 
and  it  Is  so  ordered. 


SOUTHWESTERN  PORTLAND  CEBiIEMT 

CO.  T.  PBESBITERO  et  ux. 

(No.  686.) 

(Court  of  Civil  Appeals  of  Texas.     £2  Paso. 

Dec.  7, 1916.    Behearing  Denied 

Jan.  6,  1017.) 

1.  Tbiai.  «=3350(3)— Injubixs  to  Sbhvast— 
Special  Issues. 

In  an  action  for  death  of  plaintiffs*  minor 
intestate  employed  bj  defendant,  evidence  that 
the  deceased  oscnpied  the  podtion  of  night 
miller  at  defendant  s  plant  and  had  full  charge 
of  the  building  justified  the  submission  of  a  spe- 
dal  issue  as  to  whether  the  deceased,  at  the 
time  of  his  death,  was  acting  in  the  course  of 
his  employment  as  miller  In  the  defendant's 
bidlding. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  829,  831;  Dec.  Dig.  «s>850(8).] 

2.  Tbiai.  $=»350(6)— iNjrmixa  to  Skbvaht— 
Issues. 

In  an  action  for  death  of  plalotiffsf  minor 
intestate  employed  by  defendant,  where  the  ex- 
planatory portion  of  the  charge  defined  negli- 
gence, proximate  cause  and  ordinary  care,  sub- 
mission of  the  qnestioD,  "Do  you  find  tiiat  it 
was  negligence  to  permit  said  collar  to  be  in 
such  condition?"  was  not  error,  as  failing  to 
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present  the  qneatlan  of  ordinary  care  Is  the  nie 
of  the  collar. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Diir.  §  830;    Dec.  DIr.  <S=>8S0(6).] 
8.  Trtat.  «=»256(10)— Injubies  to  Sekvanx— 

Instbdctions— Necbsbitt  of  Requkstb. 
A  charge,  defining  negligence,  proximate 
cause,  and  ordinary  care,  without  affirmatiTely 
charging  what  degree  of  care  the  defendant 
was,  by  law,  required  to  exercise  in  Droviding 
for  the  safety  of  its  employes,  was  sufficient 
to  reyeal  the  degree  of  care  required,  in  the 
absence  of  a  request  for  a  special  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  637;  Dec  Dig.  «==>256(10).] 
4.  Dkath  iS=>72— Evidence— Adkisbibilitt— 

Pbouniabt  Condition  of  PuiiNTirr. 
In  an  action  for  the  death  of  plaintiffs' 
minor  intestate  employed  by  defendant,  evi- 
dence aa  to  the  amount  of  plaintiffs'  property 
was  admissible  to  rtiow  the  reasonable  expec- 
tation of  peconiary  asaistance  from  the  deceas- 
ed, but  not  for  the  purpose  of  .increasing  the 
amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  !  91;   Dec  Dig.  «=972.] 
6.  Trial  «=b255(4)—In8tbi;ctions— Requests 

— PtmPOBB  OF  ETIDKROK. 

If  the  defendant  desired  the  court  to  limit 
evidence  as  to  the  amount  of  plaintiffs'  prop- 
erty to  the  purpose  for  wliich  it  was  admiasi- 
ble,  it  shonld  have  presented  a  special  charge 
to  that  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  :  632;   Dec.  Dig.  «=>2S5(4).l 

6.  Tbiax  e=3>127— Conduct  or  Couhbei/— Evi- 
dence—Liabilitt  iNSTrBANCB. 
In  an  action  for  death  of  plaintiffs'  minor 
intestate  employed  by  defendant,  where  plaintiff 
alleged  that  defendant  waa  not  inaured  in  the 
Employers'  liability  Insurance  Association, 
which  would  have  relieved  it  from  actions  for 
injnries  to  its  employes,  a  question  as  to  wheth- 
er defendant  had  notices  posted  around  its 
plant  tliat  it  carried  insurance  in  accordance 
with  the  Employers'  Liability  Act  (Acts  33d 
Leg.  c.  179,  pt  1,  i  3),  elicited  to  prove  that  the 
defendant  waa  not  insured,  was  not  sabject  to 
the  objection  that  it  was  an  attempt  to  inject 
into  the  case  the  question  whether  the  company 
is  insured,  and  impress  upon  the  jury  that  an 
InsnTanoe  company,  and  not  defendant  would 
be  called  upon  to  pay  the  damages  assessed. 

[Sd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  276;   Dec.  Dig.  €=3127.] 

Ajveal  from  District  Conrt,  El  Paso  Coun- 
ty;  P.  E.  Price,  Jodge. 

Suit  by  Barney  Presbltero  and  wife  against 
tlae  Southwestern  Portland  Cement  Company. 
Judgment  for  plaintiffs,  and  defendant  Ap- 
peBls,    Affirmed. 

Burges  &  Barges  and  S.  P.  Weisiger,  all  of 
El  Paso,  for  appellant  Jones,  Jones  ft  Bar- 
die, of  El  Paso,  for  appellees. 

HARPER,  G.  J.  Appellees,  Presbltero  and 
wife,  brouglit  this  suit  against  appellant  for 
damages  for  the  death  of  their  minor  son, 
alleged  to  have  been  caused  by  tbe  negli- 
gence of  the  defendant  company.  They  al- 
lege, among  other  things,  that  the  deceased 
contribnted  to  their  support,  etc.  The  de- 
fendant answered  by  general  denial;  that 
It  bad  furnlsbed  a  safe  place  for  deceased 
to  work;  that  if  there  were  any  dangers 
connected   with  the  operation   of  the   ma- 


Ainery,  the  deceased  imew  of  them  and  as- 
sumed tbe  risk;  deny  that  they  were  guilty 
of  negligence  in  any  of  the  ways  charged, 
but  tliat  deceased  left  tbe  safe  passageway 
pr'ovlded  for  employes  without  cause,  and 
unnecessarily  came  in  contact  with  the  re- 
volving shaft  STq>poBed  to  hare  caused  Us 
death,  and  thereby  was  guilty  of  negligence 
against  which  it  could  not  protect;  there- 
fore in  no  wise  responsible.  The  cause  was 
submitted  to  a  jury  upon  special  issues,  and 
resulted  in  a  verdict  and  judgment  for  $3,830, 
from  which  this-  appeal  is  perfected. 

[1]  The  first  ground  of  error  is  that  tbe 
court  erred  in  submitting  to  tbe  Jury  tbe  fol- 
lowing special  issue: 

"Do  you  find  from  a  preponderance  of  the 
evidence  that  at  the  time  of  his  death  Jolm 
Presbltero  was  acting  in  the  course  of  his  em- 

Eloyment,  as  miller,  in  tbe  raw  grinding  build- 
ig  of  defendant?" 

— for  tbe  reajson  that  it  submitted  an  issue 
not  supported  by  any  evidenee.  There  is 
evidence  that  he  occupied  tbe  position  of 
night  miUer  at  tbe  plant;  had  full  charge  of 
the  building;  his  duties  were  to  look  out  for 
tbe  whole  building  to  see  that  everything 
was  running,  etc,  and  there  is'  positive  evi- 
dence that  he  went  to  work  tbe  night  of  the 
accident  True,  there  is  evidence  that  some 
time  before  the  accident  be  announced  that 
"be  was  going  to  get  some  sleep,"  but  if  lie 
did  so,  be  evidently  returned  to  his  place 
of  duty,  and  tbe  circumstances,  as  revealed 
by  this  record,  are  sufficient  to  Justify  tbe 
charge.  This  dlspo&es  of  tbe  second,  which 
complains  of  tbe  refusal  of  tbe  court  to  In- 
struct a  verdict  for  defendant  upon  tbe  same 
grounds. 

The  third  charges  error  in  submitting  tbe 
following  issue: 

"Do  you  find    •    •    •    that  it  was  negligence 
*    *    *    to  permit  the  said  collar  to  be  in  such 
condition?" 
— because  the  question  to  be  submitted  was: 

"Had  the  defendant,  in  permitting  its  use  in 
the  manner  and  form  of  its  use  and  the  jplace  of 
its  use,  failed  to  exercise  ordinary  care?" 

[2]  Tbe  explanatory  portion  of  tbe  charge 
having  defined  negligence,  proximate  cause, 
and  oi-dlnary  care,  it  was  not  error  to  sul>> 
mit  tbe  question  complained  of. 

[3]  Whilst  tbe  charge  nowhere  affirmative- 
ly charges  the  Jury  what  degree  of  care  tbe 
defendant  is  by  law  required  to  exercise  in 
providing  for  tbe  safety  of  its  employes,  in 
the  absence  of  a  q>ecial  charge  requested  by 
it,  we  think  tbe  charge,  submitted  as  a  whole, 
sufficient  to  reveal  to  tbe  Jury  the  degree  of 
care  required. 

[4,  (]  Tbe  fourth:  The  question,  "Have 
you  auy  propeYty  to  live  upon?"  asked  of 
the  plaintifl,  was  a  proper  subject  of  Inquiry 
to  show  the  reasonable  expectation  of  pecu- 
niary assistance  from  the  deceased,  but  not 
for  the  purpose  of  increasing  the  amount  of 
damages.  I.  &  O.  N.  R.  Oo.  v.  lilindred.  67 
Tex.  491:  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Tonng- 
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er,  90  Tex.  387,  38  S.  W|l  1121.  If  the  de- 
fendant desired  the  court  to  Itmlt  the  evidence 
to  the  purpose  for  whldi  It  was  admissible, 
It  should  have  presented  a  special  charge  to 
that  effect. 

The  fifth  complains  of  the  following  ques- 
tion propounded  to  a  witness: 

"You  have  no  notices  posted  around  the  plant 
out  there  that  yonr  company  carries  insur- 
ance in  accordance  with  Uie  Employers'  lia- 
bility Act  of  Texas?" 

[6]  It  Is  well  settled  that  questions  which 
tend  to  Impress  upon  the  Jury  that  an  In- 
surance company,  and  not  the  defendant, 
would  be  called  upon  to  respond  for  such 
damages  as  the  Jury  might  assess  consti- 
tutes reversible  error,  but  this  assignment 
presents  a  very  dUIerent  question,  for  this 
testimony  was  elicited  to  prove  that  the  com- 
pany was  not  Insured,  as  provided  by  the  acts 
of  the  Texas  Legislature,  of  1913  (Acts'  33d 
Leg.  c.  179,  pt.  1,  {  3) ;  therefore  was  not  sub- 
ject to  the  objection  given ;  1.  e.: 

"Because  it  is  an  attempt  to  inject  into  the 
case  the  qnestion  whether  or  not  the  company 
is  insured,  to  create  in  the  minds  of  the  jurors 
a  prejudice  SKainst  the  defendant  company  and 
make  them  believe  that  the  company  was  in- 
sured with  an  insurance  company,^'  etc 

The  act  above  cited  provides  that  em- 
ployes of  a  subscriber  to  the  Employers'  t4a- 
btUty  Insurance  Association  has  no  cause  of 
action  against  such  employer  for  personal 
Injuries,  but  must  look  to  the  insurance  as- 
sociation for  compensation.  Consolidated 
Kansas  City  Smelting  &  Refining  Co.  v.  Dean, 
189  S.  W.  747  (opinion  rendered  at  this  term). 
The  plaintiff  pleaded  that  the  defendant  hAd 
not  taken  out  a  policy,  which  was  not  ex- 
cluded upon  exception.  Therefore  it  la  not 
likely  that  this  qnestion  and  answer  had  any 
Influence  whatever  upon  the  Jury. 

For  the  reasons  given,  the  assignments 
■re  overruled,  and  cause  affirmed. 


LAND  et  aL  v.  HERRING,  Co.  Atty. 
(No.  7637.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  25, 1916.    Rebearins  Denied 

Jan.  6,  1917.) 

1.  WiTNBSMS  «»380(5)— iKPEACHVEirT— PaB- 

TY's  Own  Witness. 
A  party  cannot  impeach  a  witness  called 
by  him  by  showing  statements  made  by  the 
witness  contrary  to  his  testimony  where  there 
is  no  claim  that  the  witness  misled  or  deceived 
the  party,  though  such  statements  may  be  called 
to  the  attention  of  the  witness  to  refresh  his 
memory  and  to  give  him  an  opportunity  to  ex- 
plain or  correct  apparent  contradictions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1214,  1219;  Dec.  Dig.  «=» 
380(5).] 

2.  Appeal  and  Ekbob  «=»1010(1)— Rsview— 
FlNDINQS— Vebdict. 

Findings  by  the  court  or  the  Jury  that  per- 
sons were  property  tax  payers  in  a  school  dis- 
trict, when  supported  by  the  evidence,  cannot 
and  will  not  be  disturbed  by  the  appellate  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-3981;  Dec.  Dig.  <g=s> 
lOlO(l).] 


3.  BuscrroNs  ^sbSI  —  Bond  BLEcnoNs  — 
Qualification  or  Votees— "Pbopbbtt  Tax 
Pateb." 

In  view  of  Const,  art.  8,  1 1,  declaring  every 
character  of  property  within  the  jurisdiction 
of  the  state  subject  to  taxation  except  that 
specifically  exempted,  a  person  who  owned  any 
property  subject  to  taxation,  though  only  a  bog 
or  a  watch,  was  a  property  tax  payer  within 
Vernon's  Sayles'  Ann.  (5iv.  St  1914,  art  2831, 
prescribing  the  qualifications  of  voters  at  an 
election  on  the  issuance  of  school  bonds;  it 
not  being  necessary  that  he  own  a  substantial 
amount  of  property. 

[Ed.  Note.— For  other  cases,  see  ESections, 
Cent  Dig.  {  75;  Dea  Dig.  <&=>8l. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Property  Tax  Payer.] 

4.  Elections  $=381— Bond  Election— Qual- 
ification OF  Votebs— Taxable  Pbofcbtt. 

A  thing  without  value  is  not  subject  to  tax- 
ation, and  therefore  its  ownendiip  does  not 
make  the  owner  a  property  tax  payer  qualified 
to  vote  at  a  school  bond  election. 

[Ed.  Note.— For  other  cases,  see  ESections, 
Cent  Dig.  {  75;  Dec.  Dig.  «8=»81.] 

Appeal  from  District  Court,  limestone 
County;  C.  S.  Bradley,  Special  Judge. 

Proceedings  by  J.  D.  Lane  and  others 
against  M.  Herring,  County  Attorney,  to  con- 
test the  validity  of  a  bond  election  in  a 
school  district.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

W.  T.  Jackson,  of  Groesbeck,  for  appel- 
lants. 

RASBURT,  J.  This  is  a  proceeding  con- 
testing the  validity  of  an  election  held  in 
common  school  district  No.  40  of  limestone 
county  for  the  purpose  of  determining  wheth- 
er the  district  should  Issue  bonds  in  the 
amount  of  $3,500  to  be  expended  In  the  erec- 
tion of  a  schoolhonse.  It  was  alleged  by  ap- 
pellants, who  were  plaintiffs  below,  that  M 
votes  were  cast  at  said  election,  23  being  in 
favor  of  Issuing  the  bonds  and  21  against; 
and  that  the  commissioners'  court  had  en- 
tered an  order  declaring  the  bond  Issue  had 
carried  It  was  further  alleged  that  the  bond 
Issue  had  not  in  fact  carried  for  the  reason 
that  three  Illegal  votes  had  been  cast  in  fa- 
vor of  the  bond  Issue,  to  wit,  the  votes  of 
John  Burleson,  Vernon  Burleson,  and  Ed 
Stevens,  neither  of  whom  owned  property  in 
the  district,  and  hence  were  not  entitled  to 
vote  because  not  property  tax  payers  in  the 
district,  and  the  elimination  of  whose  votes 
would  result  in  a  majority  against  the  bonds. 
The  petition  prayed  for  injunction  restrain- 
ing the  issuance  and  sale  of  the  bonds. 

[1]  The  first  assignment  complains  of  the 
action  of  the  trial  Judge  in  excluding  certain 
testimony.  By  the  biU  of  exceptions  support- 
ing the  assignment  it  appears  that  appellants 
called  as  a  witness  John  Burleson,  who  it 
was  claimed  cast  one  of  the  Illegal  votes  for 
the  bond  issue  and  proved  by  him  that  he  vot- 
ed at  the  election  in  favor  of  the  bonds,  and 
that  be  was  a  qualified  voter  because  he  was 
on  January  Ist,  preceding  the  election,  the 
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owner  of  two  hogs  of  the  ralue  of  95  whldi 
he  had  purchased  from  Ed  Landerdale.    Aft- 
er opposing  counsel  had  crosB-ezamined  the 
witness  counsel  fOr  appellants  subjected  the 
witness  to  further  questioning  for  the  pur- 
pose of  showing  that  the  witness  did  not  own 
the  bogs  (m  January  1st,  but  had  acquired 
them  subsequent  thereto,  all  of  which  the 
witness  denied.   Thereupon  counsel  for  appel- 
lants inquired  of  the  witness  if  he  did  not 
on  January  1, 1915,  at  J.  M.  Jones'  residence, 
tell  Jones  that  he  did  not  as  matter  of  fact 
buy  lauderdale's  hogs.    Tliis  the  witness  de- 
nied.    Sobeequently  appellant  called  J.  M. 
Jones  as  a  witness  by  whom  he  sought  to 
prove  that  Burleson  did  make  the  statements 
which  he  denied.    Upon  objection  the  witness 
was  not  permitted  to  so  testify  on  the  ground 
that  appellant  could  not  in  such  manner  im- 
peach his  own  witness.    If  permitted  he  would 
have  testified  that  Burleson  on  February  1, 
1915,  told  him  at  his  residence  that  he  did 
not  purchase  the  hogs  from  Lauderdale  in 
December  prior,  but  subsequent,  to  January 
preceding  the  election.    To  the  action  of  the 
court  so  outlined  appellee  excepted.    With- 
out attempting  a  discussion  of  the  merits  of 
the  rule  so  widely  and  generally  discussed 
in  the  past  we  think  it  clear  that  the  testi- 
mony was  correctly  excluded.    The  general 
and  settled  rule  is  that  a  party  will  not  be 
permitted  to  show  by  other  witnesses  or  by 
direct  or  redirect  examination  that  the  former 
has  made  contradictory  statements  on  prior 
occasions,  eta    The  rule  has  its  origin  in  the 
prindple  that  one  who  presents  a  witness  to 
the  court  in  support  of  his  case  represents 
him  as  worthy  of  belief,  and  may  not  im- 
peach him  by  evidence  to  the  ccottuy.   The 
n\}e  is,  however,  subject  to  the  quallflcatiou 
that  the  witness'  memory  may  be  refreshed 
by   Inference   to  prior   contradictory   state- 
ments ;  the  object  being  to  enable  the  witness 
to  explain  and  correct  apparent  contradic- 
tions, and  subject  to  the  further  qualiflca- 
tlon  that  when  a  party  has  in  good  faith  In- 
troduced a  witness  in  the  belief  that  he  is 
friendly,  but  it  develops  tliat  he  is  in  fact  hos- 
tile and  has  misled  and  deceived  the  party, 
the  party  so  deceived  and  misled  Is  allowed 
a  wider  range  and  will  be  permitted  to  show 
contradictory    statements.      Chamberiayne, 
Mod.  Law  Ev.  vol.  5,  H  3748,  3744;   Jones  on 
Evidence    (2d   Ed.)   H  858,   854.     The  trial 
court  followed  the  rule  precisely.    The  bill 
of  exceptions  shows  that  counsel  was  permit- 
ted to  call  the  attention  of  the  witness  to  the 
alleged  prior  contradictory  statements  in  or- 
der to  permit  the  witness  to  explain  or  cor- 
rect the  apparent  conflict     But  the  witness 
adhered  to  his  original  statement.    No  claim 
is  made  that  the  witness  misled  or  deceived 
appellant,  and  hence  the  other  qualification 
of  the  general  rule  is  without  application. 
Accordingly,  it  is  our  duty  to  overrule  the 
first  assignment  of  error.    In  such  connection 
the  second  and  third  assignments  present  the 


same  character  of  issne^  and  hence  it  will 
not  be  necessary  to  discuss  same. 

[2]  The  fourth  assignment  of  error  is  that 
the  evidence  is  Insufficient  to  sustain  the  flnd> 
Ing  that  John  Burleson  and  Ed  Stevens  were 
property  tax  payers  in  common  school  district 
No.  40.  There  is  In  the  record  evidence  which 
will  sustain  the  findings  of  the  trial  court 
that  both  owned  property  oa  January  be- 
fore the  election  subject  to  taxation.  Such 
queetimi  Is  for  ttie  Jury,  or  when  Jury  is 
waived  for  the  trial  Judge,  and  when  support- 
ed by  the  evidence  cannot  and  will  not  be  dis- 
turbed by  the  appellate  courts. 

[3]  The  fifth  assignment  asserts  that  the 
charge  of  the  court  defining  property  tax 
payer  la  erroneous.  The  court  Instructed 
the  Jury  that  a  property  tax  payer,  within 
the  meaning  of  article  2S31,  Vernon's  Sayles' 
Statutes,  defining  the  qualificatiODS  of  votertf 
in  elections  to  issue  bonds — 

"is  a  person  who  owned  property  subject  to 
taxation  on  the  Ist  day  of  January,  1915.  The 
ownership  of  hogs  or  any  interest  in  boga:  the 
ownenbifr  of  a  watch;  or  the  ownership  of 
property." 

It  is  also  urged  that  the  court  erred  lii 
refusing  to  instruct  the  Jury  as  requested  by 
appellants   that: 

"A  property  tax  payer,  as  meant  in  this  case, 
is  a  person  who  pays  taxes  on  a  substantial 
amount  of  property;  a  person  owning  a  very 
insignificant  amount  of  property,  say  under  $10. 
would  not  be  a  property  tax  payer  under  the 
meaning  of  the  law. 

The  general  rule  is  that  every  character 
of  property  within  the  Jurisdiction  of  the 
state  is  subject  to  its  taxing  power,  save 
that  which  is  speciflcally  exempted  from  taxa- 
tion. It  is  so  declared  by  article  8,  |  1,  of 
our  Oonatitntion,  which  was  held  to  be  broad 
enough  to  "embrace  every  kind  and  doss  of 
I«x>perty  within  the  limlta  of  the  state." 
HaU  V.  Miller,  110  S.  W.  165;  Id.,  102  Tex. 
289,  U5  S.  W.  1168.  As  a  consequence  the 
persmial  property  mentioned  in  the  court's 
diarge,  not  being  by  other  provisions  of  our 
laws  exempt  from  taxation,  was  with  all 
other  property  subject  to  taxation,  and  being 
so  constituted  Its  owner  a  property  tax  piay- 
er  within  the  meaning  of  article  2831,  Ver- 
non''s  Sayles'  Stats.,  and  entitled,  other  qual- 
ifications being  shown,  to  participate  in  the 
school  election.  For  the  reasons  we  have 
stated  the  court  should  not  have  given  the 
charge  requested  by  appellants.  To  say  that 
only  those  who  pay  taxes  upon  a  "substan- 
tial" amount  of  property  would  be  to  adopt 
a  very  uncertain  and  unreliable  rule.  What 
one  person  might  regard  as  a  "substantial" 
amount  of  property  another  might  consider 
insignificant,  and  what  one  might  consider 
.insignificant  .another  might  with  much 
reason  regard  as  substantial.  Accordingly, 
the  right  to  vote  at  such  elections  would  be 
stripped  of  all  fixed  and  certain  rights,  and 
In  every  contest  that  arose  that  right  would 
Anally  dei)end  upon  what  the  Judge  or  the 
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Jury  conalderea  was  a  BQbBtantlal  amount 
ol  property. 

[4]  Of  conrse  a  thing  without  valoe  can- 
not be  taxed,  and  hence  Is  not  subject  to  tax- 
ation, because  without  any  basis  upon  whidi 
to  fix  the  amount  of  tax.  But  as  to  whether 
property  has  a  value  or  not  is  another  ques- 
tion which  may  be  certainly  determined 
under  ndes  of  evidence  long  established. 
Wliile  the  amount  of  the  property  of  those 
whose  votes  were  challenged  was  inconsider- 
aUe,  it  was  none  the  less  property  and  under 
the  sweeping  provisions  of  the  Gonstitntion 
subject  to  taxation,  and  ttring  so  constituted 
the  owners  property  tax  payers  within  the 
meaning  of  the  statute  referred  to. 

Finding  no  error  in  the  record,  the  judg- 
ment is  afSrmed. 


PHGBanX  CONST.  00.  T.  WITT  As  SAXJN- 
DBBS.    (Ma  0688.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Not.  29,  1916.    Bebearing  Denied 

Dec.  28. 1916.) 

Pl^SAOmO  «3>127(2)— ADIOBSIORa— PUA.  OF 

SxTTuacEm. 
In  an  action  for  damages  wherein  the  de- 
fendant's answer  averred  facta  which,  if  true 
entitled  it  to  the  benefits  of  the  Employers' 
liability  Act  (Acts  88d  Leg.  c.  179)  ti>e  fact 
that  deieodant  pleaded  a  settlement  with  plain- 
tiff did  not  excuse  interveners  seeking  to  recov- 
er on  an  assignment  of  part  of  the  cause  of 
action  from  pleading  and  proving  that  plaintiff 
had  a  cause  of  action  against  defendant;  the 
plea  of  settlement  not  amounting  to  an  admis- 
sion of  such  cause  of  sctlon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  «=>127(2).l 

Appeal  from  District  Court,  Mcliennan 
(bounty;  E.  J.  (TIark,  Judge. 

Suit  by  X  Jeter  against  the  Phoenix  (3on- 
Btructlon  C!ompany,  in  which  Witt  &  Saun- 
ders Intervene,  seeking  a  recovery  from  the 
defendant  on  a  part  of  the  cause  of  action 
conveyed  to  them.  Judgment  that  plaintiff 
take  nothing,  and  for  the  interveners  against 
the  defendant,  and  defendant  appeals.  Be- 
rersed  and  remanded. 

Homer  B.  Mitchell,  of  Dallas,  and  Scott 
&  Boss,  of  Waco,  for  appellant.  W,  B.  Saun- 
ders, Edgar  &  Clias.  Witt,  and  Cha&  B. 
Braun,  all  of  Waco,  for  appellees. 

KEY,  0.  J.  J.  Jeter  brought  suit  for  dam- 
ages sounding  in  tort  against  the  Phoenix 
Construction  Company.  Witt  Sc  Saunders, 
a  firm  of  lawyers,  intervened,  alleging  that 
Jeter  had  conveyed  to  them  a  portion  of 
his  cause  of  action,  and  they  sought  to  re- 
cover from  the  defendant  the  portion  so  con- 
veyed. The  defendant  in  its  answer  averred 
facts  which,  if  true,  showed  that  it  was  en- 
titled to  the  l)eneflt8  of  the  Employers'  Lia- 
bility Act,  a  law  enacted  by  the  Thirty-Third 
Legislature  (Acts  33d  Leg.  c.  179).  The  case 
was  tried  in  the  court  below  after  this  court 


bad  decided  the  case  at  MIddleton  t.  Texas 
Power  &  Ught  Co.,  178  S.  W.  956,  and  before 
the  Supreme  (3ourt  had  disposed  of  that  case. 
In  that  case  the  constitutionality  and  validity 
of  the  act  of  the  Legislature  referred  to  wEks 
involved.  In  this  case  the  trial  conrt  sus- 
tained exceptions  to  the  defendant's  plea  of 
nonliability  because  of  the  act  of  the  Ijegis- 
lature  referred  to;  and,  upon  proof  b^ng 
made  that  appellant,  with  knowledge  of  ap- 
pellee's claim,  had  made  a  settlement  with 
the  plaintm,  Jeter,  and  paid  him  $216,  and 
the  interveners  had  put  in  evidence  the  as- 
signment from  Jeter  to  them.  Judgment  was 
rendered  to  the  effect  that  the  plaintiff  talce 
nothing,  and  that  the  interveners  recover 
from  the  defendant  the  sum  of  f 72  and  costs, 
and  the  defendant  has  prosecuted  this  ap- 
peal. 

In  paasioc  upon  the  validity  of  the  Bmploy- 
ers'  Liability  Act,  the  Supreme  C!ourt  of  tliis 
state  held  that  it  was  valid  and  free  firom 
constitutional  objection.  Middleton  v.  Texas 
Power  &  light  (X>.,  186  S.  W.  656.  Because  of 
that  decision  we  sustain  appellamt's  first  as- 
signment of  error,  and  hold  that  the  trial 
conrt  committed  reversible  error  when  it 
sustained  appellee's  exceptions  to  that  por- 
tion of  appellant's  answer  whicb  aafserted 
its  nonliability  because  of  that  act. 

We  overrule  appellant's  contention  that  the 
written  assignment  offered  in  evidence  was 
not  admissible  because  it  did  not  conveiy  any 
portion  of  the  plaintiff's  cause  of  action- 
Considering  aU  the  terms  of  that  document, 
we  think  it  should  be  construed  aa  conveying 
to  iutarveners  a  portion  of  tlte  plaintiff's 
cause  of  action,  and  not  merely  a  poition  of 
whatever  aam  be  might  receive  from  appel- 
lant. 

We  also  overrule  appellees'  contenticm  that 
appellant,  by  Its  answer  pleading  a  settle- 
ment with  plaintiff,  admitted  that  the  plain- 
tiff had  a  cause  ot  action  against  It  Tbe 
plea  referred  to  does  not  constitute  sudi  an 
admission;  and  therefore,  in  order  for  in- 
terveners to  recover.  It  was  neeesaary  for 
them  to  plead  and  prove  that  the  plaintiff 
bad  a  cause  of  action  against  the.  defoidant 
No  such  proof  was  made.  lutervenecs  rested 
their  case  upon  proof  showing  that  tbe  plain- 
tiff bad  assigned  to  them  a  portion  of  bis 
cause  of  action,  and  that  the  defendant,  with 
knowledge  of  that  fact,  had  made,  a  settle- 
ment with  the  plaintiff  and  paid  him  $216. 
Proof  that  a  defendant  has  paid  a  sum  of 
money  as  a  compromise  and  settlement  of  an 
existing  suit  for  damages  does  not  constitute 
an  admission  in  favor  of  a  third  person, 
though  claiming  under  the  plaintiff,  that  a 
cause  of  action  ever  existed  against  tbe  de- 
fendant. 

For  the  error  pointed  out,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause 
remanded;  and  if  upon  another  trial  the 
proof  sustains  appellant's  plea  under  the  Em- 
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ployen'  Uabiltty  Act,  tb«n  Jndcment  Aaolfl 
be  rendered  for  app^nnt. 
Beveised  and  remanded. 


SPEED  ▼.  SABBERRT  at  aL    (No.  8463.) 

(Court  of  (StU  Appeals  of  Texas.    Ft  Worth. 
Nov.  11,  1916.) 

1.  TuBBPABs  TO  Tar  TnLB  «b96(1)— Tnxs  or 
Plaintitf. 

Plaintiff,  In  trespass  to  try  title,  to  be  en- 
titled to  jndgment,  must  show  in  himself  title 
superior  to  that  under  which  defendant  claims. 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Gent  Dig.  ii  5-7,  8,  15,  16;  Dec 
Dig.  «=>e(l).] 

2.  Trespass  to  Try  Tttub  <9=>38^  —  Pbb- 
s1tmfti0n  vbom  possession. 

Where  defendant  in  trespass  to  try  title  is 
in  possession,  there  is  a  presumption  of  title 
Id  hixD,  authorizing  recovery  against  persons 
failing  to  make  affirmative  showing  of  title. 

[EkI.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  (  53;  Dec  Dig.  <S=>38(3).] 

8.  Trespass  to  Try  Titus  «=»38(1>— Fobfri- 

TtrBK  OP  POBIIO   LAITDB— BURDKN   OF   PROOF 

— Statutb. 
In  trespass  to  try  title  by  plaintlfl  claiming 
that  the  land  was  forfeited  and  awarded  to  him 
by  the  general  land  office,  plaintiff  must  show, 
not  only  that  an  award  was  made,  but  that  the 
requirements  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art  642S,  as  to  farfeitore,  had  been  sub- 
stantially complied  with  by  the  general  land  of- 
fice prior  to  the  award. 

[Ed.  Note. — For  other  eases,  see  Trespass  to 
Try  Title,  Cent  Dig.  J  68 ;  Dec  Dig.  «=»38(1).] 

4.  PoBUo  Lards  «=9l72(8)  —  FoBixiruBX  — 

Statute. 
By  Vernon's  Sayles'  Ann.  dv.  St  1914,  art 
5428,  prescribing  the  requirements  of  a  forfei- 
ture of  public  lands  by  the  general  land  office, 
unless  entry  of  forfeiture  is  made,  both  on  the 
application  of  the  grantee  and  in  the  account 
kept  with  the  purchaser,  no  legal  forfriture  re- 
sults. 

[Ed.  Note.— For  other  cases,  see  Public  liands, 
Cent  Dig.  i  541;   Dec.  Dig.  <8=s>172(8).l 

6.  Etidkkcr  «=»471^  —  Opinion  or  Con- 

CLrsiON— CEBTinoATI  or  FORFKITUSB. 

In  trespass  to  try  title  by  plaintiff  claiming 
under  a  forfeiture  and  award  of  lands  to  him 
by  the  general  land  office,  the  certificate  of  the 
acting  commissioner  of  the  office,  atatiiig  that 
the  records  showed  that  the  lands  "were  for- 
fnted,"  was  inadmissible,  as  not  tending  to  es- 
tablish the  fact  that  the  necessary  entries  had 
been  made  in  the  commissioner's  office,  but  rath- 
er the  conclusion  or  opinion  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  }  2171;  Dec  Dig.  <S=»»471(2«);  Wit- 
nesses, Cent  Dig.  i  834.] 

A.  ApmAi.  AND  Ebbob  «s«>864(2)  —  BcTurw  — 
Bkasons  Absiqnkd  bt  Tbiax  Court. 
Where  the  cause  was  tried  by  a  jury,  and 

the  judgment  is  sustained  by  the  pleadings  and 

proof,  ft  should   be  affirmed  by  the  appellate 

court   though  the   trial  court   gave  erroneous 

reasons  therefor, 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,    Cent    Dig.   U   3408-^410;     Dec.    Dig. 

«=>854(2).] 

7.  TBiAt  *=»105(2)— Objections  to  Evidenob 

— FAILitrBB-4>B0BATrvK   FORCB   OF   HeaBSAT. 

In  trespass  to  try  title  by  part^  to  whom 
general    land    office    awarded    forfeited    lands. 


where  no  objecttca.  was  vmi,  On  Hie  gcwmd 

that  it  was  hearsay,  to  defendant's  testimony 
that,  while  he  had  personally  never  tendered  any 
money  to  the  land  office,  he  knew  that  his  law- 
yer had  tendered  it  by  what  the  latter  told  him, 
the  court  properly  considered  such  testimony  as 
tending  to  show  application  by  defendant  to  have 
his  rights  iu  the  forfeited  land  reinstated,  and 
a  tender  of  the  interest  due,  since  hearsay  admit- 
ted without  ohieetion,  is  not  without  probative 
force. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  262;   Dec  Dig.  «s>105(2).] 

Appeal  from  District  Court,  Tonng  Coanty; 
J.  W.  AMn,  Judge. 

Action  by  Arthur  Speed  against  John  Sad- 
berry  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Judgment  af- 
firmed. 

Arnold  &  Taylor,  of  Henrietta,  and  Fred  T. 
Arnold,  of  Graham,  for  appellant  O.  W. 
Jobnson,  ot  Graham,  for  appellees. 

BUCK,  J.  September  27,  1901,  surrey  74, 
grantee  B.  R.  I.  B.,  containing  160  acres  and 
located  in  Xoung  coanty,  was  awarded  by  the 
land  commissioner  to  J.  F.  Ollmore  under 
the  act  approved  April  16,  1895  (Acts  24th 
Leg.  c  48),  and  on  October  7,  1902,  surrey  73, 
same  original  grantee  and  same  acreage,  and 
in  the  same  coanty,  was  awarded  to  said  GU- 
more.  Gllmore  and  wife,  on  February  1, 
1907,  conveyed  by  deed  said  tracts  to  T.  E. 
Mills.  On  December  3,  1909,  said  Mills  and 
wife  conveyed  the  same  land  to  A.  N.  Gordon, 
and  on  December  3,  1912,  said  Gordon  and 
wife  conveyed  to  F.  P.  Burch  said  two  quar- 
ter sections.  The  interest  to  the  state  from 
November  1,  1912,  to  November  1,  1915,  and 
due  on  the  latter  date,  remained  anpald  up  to 
August  7,  1914,  on  which  latter  date  there 
was  filed  in  the  offilce  of  the  county  clerk  of 
Young  county  an  Instrument  signed  by  the 
commissioner  of  the  general  land  ofice  and 
providing  that  these  two  quarter  sections 
were  subject  to  forfeiture  for  nonpayment 
of  Interest  due  November  1,  1913,  and  an- 
nouncing that  if  said  Interest  was,  not  paid, 
said  two  tracts  would  be  on  the  market  for 
sale  August  9,  1914.  In  said  Instrument  the 
land  mention^  was  classified  as  agricultural, 
instead  of  grazing,  as  In  the  award  to  Gil- 
more,  and  the  price  placed  at  ^  minimum, 
instead  of  fl  and  fl.QO,  respectively.  On 
October  2,  1914,  there  was  fll^  in  the  office 
of  the  coanty  clerk  of  Young  county  an 
award,  dated  9/26/14,  of  these  two  qnarter 
sections,  signed  by  the  laud  commissioner. 
By  this  instrument  the  two  tracts  in  ques- 
tion were  awarded  to  Arthur  Speed  at  $6.55 
an  acre,  date  of  sale  being  August  10,  1914. 
The  original  award  to  Speed  was  made  Sep- 
tember 24,  1914.  On  October  27,  1914,  said 
Speed  sent  to  the  general  land  office  his  mon- 
ey order  for  the  interest  to  wit,  111.65,  and 
on  November  2d  following,  the  commissioner 
of  the  general  land  office  accepted  said  remlt- 
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tance.  On  Januaiy  11,  1916,  appelUmt  filed 
bis  petition  In  tbe  district  court  of  Toung 
county  In  form  of  trespass  to  try  title  against 
John  Sadberry  and  Frank  Burcb.  He  alleged 
that  the  rental  value  of  said  land  was  $5  per 
annum,  and  that  the  defendants  had  torn 
fences,  sheds,  and  houses  off  said  land,  since 
they  had  unlawfully  entered  upon  the  same, 
of  the  reasonable  value  of  $400,  and  he  pray- 
ed for  Judgment  for  the  land,  tents,  and  dam- 
ages. In  tbe  defendants'  answer,  Sadberry 
disclaimed  any  Interest  in  or  title  to  tbe  land 
except  as  the  tenant  of  Burch.  Burch  an- 
swered by  general  and  special  demurrers,  and 
spedally  pleaded  the  5  and  10  years'  statutes 
of  limitation,  valuable  improvements  made  in 
good  faith,  and  further  pleaded  title  through 
purchase  from  the  state.  He  further  spe- 
cially pleaded  that  It  bad  been  represented 
to  Mm,  and  he  so  believed,  that  he  bad  until 
November  1, 1914,  to  pay  the  Interest  due  the 
state  on  said  land,  and  that  he  was  informed, 
and  so  understood,  that  the  interest  due  No- 
vember 1,  1913,  had  been  paid  by  his  Immedi- 
ate grantor,  and  that  be  still  believed  that 
the  payment  tor  same  bad  been  made  ac- 
cording to  the  contract  between  the  defend- 
ant and  his  grantor.  It  was  further  alleged 
that,  If  any  pretended  forfeiture  had  been 
made  by  the  general  land  office  and  Its  of- 
ficials tor  a  pretended  nonpayment  of  inter- 
est, the  same  was  done  without  any  notice  to 
defendant,  and  that  if  he  had  received  snch 
notice,  he  would  have  paid  such  Interest  He 
further  pleaded  that  it  had  been  the  im- 
memorial custom  of  the  general  land  office 
to  issue  to  the  owners  of  school  land  notice 
ot  arrears  of  Interest  that  forfeitures  might 
be  avoided  and  the  purchaser  protected  from 
loss,  and,  further,  that  as  soon  as  he  learned 
that  Interest  was  due  and  claimed  by  the 
general  land  office,  he  did,  on  August  6,  1914, 
tender  to  the  general  land  office  all  interest 
due,  but  that  said  tender  had  been  refused  by 
the  commissioner,  on  claim  that  the  land  had 
been  forfeited,  reclasstfled,  and  sold,  and  said 
commissioner  declined  to  reinstate  the  de- 
fendant In  bis  rights  as  a  purchaser.  De- 
fendant, In  his  pleadings,  tendered  in  court 
the  interest,  and  also  the  part  ot  the  jnir- 
chase  money  due  on  the  original  sale,  togeth- 
er with  patent  fee,  etc.,  and  prayed  that 
said  money  be  transmitted  to  tbe  treasurer  of 
tbe  state  of  Texas.  Upon  a  hearing  before 
the  court,  Judgment  was  rendered  that  plain- 
tiff take  nothing  by  reason  of  his  suit,  and 
from  this  Judgment  plaintiff  appeals. 

Appellant  presents  only  two  assignments  of 
error,  which  are  as  foUovra: 

"(1)  Tlie  court  erred  in  holding  that  the  de- 
fendant F.  P.  Bnrch  bad  90  days  after  said  land 
was  declared  delinquent  bj  the  commissioner 
of  the  general  land  office  within  whicii  to  be  re- 
instated. (2)  Tbe  court  erred  in  holding  that 
the  defendant  had  the  right  to  be  reinstated  in 
tlie  general  land  office  tor  the  following  rea- 
sons: The  evidence  clearly  shows  that  tbe  land 
in  queetion  became  delinquent  for  interest  pay- 
ment on  November  1,  1913,  and  subject  to  for- 


ieltote  then;  tliat  tiia  same  wm  torCelt«sd  by  tike 
commissioner  ot  the  eeneral  land  office  on  Au- 
gust 4,  1914,  and  sold  to  plaintiff  on  September 
24,  1914,  and  that  no  effort  was  made  by  tbe 
defendants  to  be  reinstated  in  said  purchase 
nntil  after  the  Isnd  in  question  was  sold  by  the 
commissioner  ot  tbe  general  land  office  to  plain- 
tiff in  Septembto,  1914." 

There  are  contained  in  the  tecoti  no  flnd- 
IngB  of  fact  and  conclusions  ot  law  by  Qie 
court,  and  therefore  it  does  not  affirmatively 
appear  that  the  Judgment  of  the  court  rest- 
ed upon  the  basis  asserted  In  the  first  assign- 
ment The  court  qualifies  plaintUTa  bill  of 
exception  upon  whldi  itbls  assignment  is 
predicated  as  follows: 

"There  was  no  specific  evidence  of  a  default 
in  payment  of  interest,  the  defendant  showing 
that,  while  he  did  not  pay  the  interest,  he  liad 
relied  on  the  promise  ot  his  vendor  and  sup- 
posed it  paid,  until  the  trouble  arose.  There 
was  no  evidence  of  forfeiture,  except  that  con- 
tained in  the  certificate  of  the  acting  commis- 
sioner of  the  general  land  office,  which  was  ad- 
mitted by  the  court,  over  objections  of  defend- 
ant, after  tbe  trial,  'forfeited  August  4,  1914.' 
Tbe  defendant  testified  that  between  the  1st  and 
16th  of  August  he  made  application  to  the  gen- 
eral land  office  to  have  his  rights  reinstated, 
but  the  defendant  coold  not  be  certain  as  to  the 
exact  date.  That  he  tendered  the  necessarj 
amount  of  money  to  pay  the  interest  in  default, 
if  any,  wliich  action  was  made  through  his  at- 
torn^ at  Austin,  having  made  the  arrangements 
by  wire,  and  that  the  said  attorney  so  employed 
reported  that  the  commissioner  had  denied  the 
application  to  be  reinstated.  The  law  authoriz- 
ed reinstatement,  on  payment  of  de&ulted  in- 
terest any  time  prior  to  the  intervention  of 
rights  of  plaintiff,  which  was  September  24, 
1914.  The  burden  was  on  the  plaintiff  to  show 
his  rights  intervened  before  the  application  for 
reinstatement  was  made  by  the  defendant,  which 
application  for  restatement  was  made  not  lat- 
er than  August  IS,  1914.  This,  in  the  court's 
opinion,  was  not  done." 

[1, 2]  In  order  tor  plaintiff  to  be  «itlUed 
to  Judgment,  it  was  necessary  that  he  show 
in  himself  title  superior  to  that  under  which 
defendant  claimed,  and,  defendant  being  In 
possession,  there  was  a  presumption  ot  title 
in  him,  authorizing  a  recovery,  in  thte  <4tar- 
acter  of  a  suit,  against  persons  failing  to 
make  an  affirmative  showing  of  title.  Bog- 
gess  V.  AIloi,  66  8.  W.  196,  afllrmed  in  Allen 
y.  Boggess,  94  Tex.  83,  68  S.  W.  833 ;  Klrby 
V.  Boaz,  41  Tex.  Civ.  Ak>-  288,  91  S.  W.  642: 
AUcin  V.  Long,  80  Tex.  261,  16  S.  W.  43,  26 
Am.  St  Rep.  735;  Bhlfllet  v.  M(»reUe,  68 
Tex.  382,  4  S.  W.  848.  Appelant  dtes  ns  to 
amde  6423,  3  VemoD'B  Sayles'  Texas  Civil 
Statutes,  which  article  provides  tor  reinstate- 
ment ot  purchasers'  rights,  where  the  rights 
of  no  third  person  have  intervened,  and 
urges  that  the  defendant  has  not  shown  him- 
self entitled  to  reinstatement  under  the 
terms  of  this  article. 

[3]  In  order  for  plaintiff  to  prevail  In  this 
suit,  it  was  Incumbent  cm.  him  to  show,  not 
only  that  an  award  of  the  land  had  been 
made  by  the  general  land  office  to  him,  but 
that  the  statutory  requirements  as  to  a  for- 
feiture had  been  oamplied  with  by  the  geo- 
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eral  land  ofllce  prior  to  saM  award.    Artide 
5423,  aapra,  reads  In  part,  as  follows: 

"If  upon  the  1st  day  of  Movember  of  any  year 
any  portion  of  the  interest  due  on  any  obligation 
remains  unitaid,  the  commissioner  of  the  xeneral 
land  office  shall  indorse  on  such  obligation, 
'Land  forfeited,'  and  shall  cause  an  entry  to 
that  effect  to  be  made  on  the  account  kept  with 
the  purchaser;  and  thereupon  said  land  shall 
thereb^r  be  forfeited  to  the  state  without  the 
necessity  of  re-entry  or  judicial  ascertainment, 
and  dtall  revert  to  the  particular  fund  to  which 
it  originaUy  bdonged,  and  be  resold  under  the 
proTiaioDS  of  this  chapter  or  any  future  law." 

To  establish  a  forfeiture  It  was  neceaaary 
to  show  at  least  a  sabstantlal  compliance 
with  the  requlremeats  of  the  statute  concern- 
ing forfeitures,  and  a  failure  to  eatabllsta  any 
matter,  act,  or  condition,  required  or  provid- 
ed would  fall  short  of  the  necessary  proof. 

[4]  The  statute,  requiring  an  entry  of  for- 
feiture to  be  made,  both  on  the  obligation  of 
the  grantee  and  In  the  account  kept  with  the 
portdiaser.  If  proof  should  fall  to  show  that 
either  of  these  entries  had  been  made,  under 
the  present  law,  no  legal  forfeiture  would 
follow.  Comanche  CJounty  v.  Brlghtman,  flB 
S.  W.  978;  Brigfatman  v.  Comanche  County, 
94  Tex.  609,  68  8.  W.  867;  Davis  v.  Tates 
(writ  denied)  183  S.  W.  281;  Anderson  v. 
Neighbors,  94  Tex.  289,  69  &  W.  548 ;  Oiam- 
bers  V.  Bobison,  179  S.  W.  123.  In  the  lastr 
dted  case,  the  Supreme  Court,  in  an  opinion 
by  Chief  Justice  Phillips,  holds  the  affirma- 
tive of  the  proposition  Just  enunciated,  and 
farther  states  that: 

"A  usage  in  the  land  office,  long  porsned,  of 
declaring  forfeitures  for  nonpayment  of  interest 
by  simply  making  an  indorsement  on  the  pur- 
chaser's obligation,  to  which  our  attention  has 
been  directed  by  the  respondents,  would  be  per- 
saasive  if  the  construction  of  the  statute  were 
donbtfnl.  Bat  we  regard  its  provisions  as 
plain." 

We  will  now  direct  oar  attention  to  the 
state  of  the  evidence  with  reference  to  the 
forfeiture  claimed  by  plaintiff.  After  both 
parties  had  rested,  the  plaintiff  offered,  over 
the  objection  of  defendant,  the  following  cer- 
tificate from  the  general  land  office : 

•'General  Land  Office,  State  of  O^zas. 

"Austin,  September  28,  1916. 

'M,  J.  H.  Walker,  chief  clerk  and  acting  com- 
missioner of  the  general  land  office  of  the  state 
of  Texas,  do  hereby  certify  that  the  papers,  doc- 
uments and  records  of  said  office  show:  That 
survey  74,  containing  160  acres,  B.  R.  I.  R., 

Snrchased  from  the  state  October  6,  1901,  by 
.  G.  Gllmore,  and  survey  73,  B.  R.  I.  R.,  con- 
taining 160  acres  purchased  from  the  state  by 
John  F.  Gilmore,  October  10th,  1902,  each  situ- 
ated in  Toung  county,  Texas,  were  forfeited 
August  4,  1914.     •     •     • 

"In    testimony   whereof,    I   hereunto   set   my 

band  and  affix  the  impress  of  the  seal  of  said 

office  on  the  day  and  date  first  above  written. 

"[SeaL]    J.  H.  Walker,  Acting  Commissioner." 

f(]  To  the  admission  of  this  evidence  the 
defendant  objected  and  preserved  a  bill  of 
exception  thereto,  shown  In  the  record.  But 
he  does  not  Include  In  his  brief  any  formal 
cross-assignment  leveled  at  such  action  of 
the  court,   but  contents  blmaeU  with  dis- 


cussing sa«di  action  under  what  he  Icnrms 
"fourth  original  proposition"  of  appellee. 
While  we  are  not  prepared  to  hold  that  ap- 
pellee has  presented  his  exception  in  such  a 
form  as  would  Justify  our  consideration 
thereof  as  against  a  Judgment  advene  to 
him,  yet  we  are  of  the  opinion  that  the  ob- 
jection urged,  to  wit,  that  the  certificate  of- 
fered did  not  tend  to  establish  the  fact  of 
necessary  entries  having  been  made  In  the 
land  CMnmisslonevs'  office,  but  rather  the 
conclusion  or  opinion  of  the  chief  clerk  in 
the  land  office  that  the  necessary  legal  steps 
to  effect  a  forfeiture  had  been  followed.  Is 
well  taken,  and  that  the  evidence  was  im- 
properly admitted.  The  court  in  his  qnali- 
flcation  of  app^lant's  bill  of  exception  No. 
1,  set  out  above,  states: 

"There  was  no  evidence  of  forfeitare  except 
that  contained  in  the  certificate  of  the  acting 
commissioner  of  the  general  land  office,  whi<£ 
was  admitted  by  the  court  over  objection  of  de- 
fendant after  the  trial." 

As  it  does  not  affirmatively  appear  that 
the  court,  in  rendering  Judgment,  did  con- 
sider this  certificate  as  esta'bUshing  the  for- 
feiture claimed,  in  support  of  the  Judgment 
we  can  presume  that  be  did  not  do  so. 
While  in  tlila  qualification,  the  court  states 
that  the  evidence  shows  timt  later  than  Au- 
gust 16,  1914,  defendant  made  application  to 
the  general  land  office  for  reinstatement,  and 
tendered  the  Interest  in  arrears,  and  that 
Bald  date  was  prior  to  the  tDterventlon  of 
any  rights  held  by  plaintiff. 

[6]  The  evidence  showed  that  the  award,  to 
plaintiff  was  made  on  September  24,  1914, 
yet,  in  determining  the  correctness  vel  non 
of  the  Judgment,  we  are  not  limited  to  the 
reasons  assigned  by  the  trial  court.  Where 
the  Judgment  is  sustained  by  the  pleadings 
and  proof,  the  Judgment  (if  the  cause  Is  tried 
by  a  Jury)  should  be  affirmed  by  an  appellate 
court,  even  though  the  trial  court  gave  erro- 
neous reasons  therefor.    4  C.  J.  {  2557,  says: 

"Where  a  Judgment  of  the  court  Is  correct,  it 
win  not  be  reversed  on  appeal  because  the 
trial  court  has  based  its  decision  on  insufficient 
or  erroneous  reasons  or  grounds,  or  has  stated 
no  reasons  therefor.  And  when  it  does  not  af- 
firmatively appear  on  what  grounds  the  decision 
was  made,  it  is  the  duty  of  the  appellate  court 
to  sustain  the  court  below,  if  there  was  any 
ground  disclosed  by  the  record  on  which  the  or- 
der could  properly  have  been  made.  So  a  deci- 
sion based  on  several  grounds,  one  or  more  of 
which  sustain  it,  will  not  be  reversed,  although 
some  of  the  grounds  are  erroneous,  at  least  un- 
less in  cases  where  the  ground  of  decision  can  be 
seen  to  have  misled  a  party  to  his  injury.  The 
ground  on  which  the  court  below  proceeded,  it 
has  been  held,  is  not  a  subject  of  inquiry  in 
the  appellate  court.  It  is  the  ruling  itself,  and 
not  the  reason  therefoi;  with  which  the  review- 
ing court  is  concerned.** 

See  Railway  Co.  v.  Fowler,  67  Tex.  Civ. 
App.  566,  122  S.  W.  693,  and  other  author- 
ities cited  In  text  from  which  the  above  quo- 
tation Is  taken. 

[7]  In  thus  holding  we  do  not  wish  to  be 
understood  as  concluding  that  the  ground 
given  in  support  of  tha  Judgment,  in  the 
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Courtis  qoallflcatlon  of  appeUantfs  bill  cX  ex- 
ception Is  not  supported  by  tbe  evidence. 
The  defendant  Borch  did  testify  as  stated, 
la  substance,  by  tbe  conrt,  that  tbrontpi  bis 
attorney  at  Austin,  some  time  between  the 
1st  and  16th  of  August,  1914,  and  prior  to 
September  24tfa,  he  did  tender  to  the  general 
land  office  the  money  for  the  Interest,  and 
that  this  tender  was  refused  by  aald  office  on 
the  ground  that  the  land  bad  already  been 
forfeited.  While  the  defendant  admitted 
on  cross-examination  that  he  personally  bad 
never  tendered  any  money  to  the  land  office, 
and  only  knew  that  his  lawyer  had  tendered 
the  same  by  what  his  lawyer  Informed  bim, 
yet  no  objection  was  urged  to  the  testimony 
because  hearsay,  nor  any  motion  made  to 
exclude  It  Hearsay  admitted  without  ob- 
jections is  not  without  probative  force.  W. 
U.  Tel.  do.  V.  Hirsch,  84  S.  W.  894 ;  Thomp- 
son V.  iP.  W.  A  D.  0.  Ry.  Co.,  31  Tex.  Civ. 
App.  583,  73  S.  W.  29.  In  the  condition  of 
Che  record .  disclosed,  w«  think  the  court 
properly  considered  said  testimony  as  at 
least  tending  to  show  an  application  by  de- 
fendant Burch  to  have  bis  rights  reinstated, 
and  a  tender  of  the  Interest  due,  but  tbe 
Judgment  i;eQdered  may  be  sustained,  not 
only  upon  this  ground,  but  also  because  of 
failure  of  proof  that  forfeiture  had  in  fact 
ever  been  legally  eCEected. 

From  what  we  have  said  it  follows  that 
both  assignments  must  be  overruled,  and  the 
Judgment  affirmed. 


LANO  V.  COLUNa    (No.  T661.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec, 
9,  1916.) 

1,  AssioNUKNTS  iroB  Benxfix  or  Cbeoitobs 
4=>302— PBOor  OF  Claims— SurFioiENCT. 

As  re^rds  snffidency  of  a  creditors'  state- 
ment of  claim  and  supporting  affidavit  filed  with 
assignee  tor  benefit  of  creditors,  substantial 
compliiance  with  the  statute  is  enough. 

[Ed.  Note. — ^For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  (3ent  Dig.  |  SSS :  Dec 
Dig.  ®=)302.] 

2.  ASSIONIIENTS    FOB    BENEFIT    OF    CBXOIXOBS 

9=9802  —  Pboof    of    CllAiks  —  "Distihct" 

'Statement. 

The  requirement  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  08,  for  filing  with  assijpee 
for  benefit  of  creditors  by  a  creditor  of  a  dis- 
tinct" statement  of  claim,  means  plain,  positive, 
unmistakable,  and  intelhgible,  and  is  satisfied 
by  one  that  the  creditor  claims  against  assignor 
a  certain  amount  for  legal  services. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  |  8£S;  Dec. 
Dig.  «s>302. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Distinct] 

8.  ASSIONMENTS    FOB    BENEFIT    OF    CREDITOSS 

€=»302  — Proof  of  Ouiims  —  Statement— 
"Pasticulab  Natubx"  of  Claims. 
Within  Vernon's  Sayles'  Ann.  Ci?.  St  1914, 
art.  98,  requiring  filing  with  assignee  for  benefit 
of  creditors  by  a  creditor  of  a  distinct  state- 
ment of  the  "particular  nature"  and  amount  of 
his  claim,  "partlcalar"  means  special,  not  gen- 


eral, and  does  not  require  an  itemised  state- 
ment, and  "nature"  has  reference  to  the  kind, 
quality,  sort  or  species  of  claim;  and  it  ii 
enough  to  disclose  that  it  is  for  legal  services. 
[Ekl.  Note.— For  other  cases,  see  Assignmentg 
for  Benefit  of  Creditors,  Cent  Dig.  |  888;  Dec. 
Dig  <S=>302.] 

4.  ASSIONMENTS    FOB    BENEFIT    OF    CbBDITOBS 

«=»302  — Pboof  of  (Slaimb  —  AmoAVH — 

"Offsetb"— "Cbkdits." 
Vernon's  Sayles'  Ann.  Civ.  St  1914.  art 
98,  re(^uiring  a  creditors'  statement  of  claims 
filed  with  the  assignee  for  benefit  of  creditors 
to  be  supported  by  affidavit  "that  there  are 
no  credits  or  offsets  that  should  be  allowed 
against  the  claim,  except  as  shown  by  the  state- 
ment" is  satisfied  by  statement  th«t  "all  just 
ofibets  have  been  allowed,"  "offsets  ineludinc 
"credits,"  which  term  means  payments.  "oS- 
set"  meaning  Uterally  to  counteract  balance, 
cancel  by  contrary  daim  or  sum.  and  there  be- 
ing no  peculiar  legal  meaning  to  be  attached  to 
the  term  "offset"  as  used  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  |  888;  Dee. 
Dig.  «=>302. 

For  other  definitioim.  see  Words  and  FhraaeiL 
First  and  Second  Series,  Credits;   OiEset] 

Appeal  from  Hill  County  Court:  J.  D. 
Stephenson,  Judge. 

Action  by  Walter  Collins  against  W.  B. 
Lang.  Judgment  for  idalntifl,  and  defend- 
ant appeals.   Affirmed. 

R,  M.  Vaugfaan  and  J.  D.  Abney.  both  of 
Billsboro,  for  appellant  W«ar  ft  Frazler, 
of  HiUsboro,  for  appellee. 

BASBUBX,  J,  Appdlee  in  th«  ooart  below 
sued  appellant,  who  is  assignee  of  James  W. 
Moore,  under  a  general  assignment  for  the 
benefit  of  all  accepting  creditors,  to  recover 
$350,  the  amount  of  bis  claim  against  the 
assignor,  Moore,  which  had  been  rejected 
and  payment  refused  by  appellant,  assignee. 
Appellant's  defense  was  that  tbe  claim  was 
not  in  compliance  with  tbe  provisions  of  ai^ 
tide  98,  Vernon's  Sayles*  <3iv.  Stats.,  by  rea- 
son of  which  appellant  was  without  authori- 
ty to  allow  and  pay  same.  Trial  was  before 
the  court,  who  rendered  Judgment  for  appel- 
lee for  9148.00,  which  was  the  apportionment 
to  which  appellee  would  have  been  entitled 
had  bis  claim  been  allowed.  From  such 
Judgment  this  appeal  is  taken. 

Aiqpellee's  claim  and  the  yeriUcatlon  at- 
tached thereto  Is  as  follows: 

"February  15,  1915.  James  W.  Moore.  W.  B. 
Jjuig,  Assignee,  to  Walter  Collins,  Dr.  To 
amount  of  account  for  legal  services  rendered 
James  W.  Moore  in  district  court  and  in  ref- 
erence to  other  matters,  op  to  and  including 
January  16,  1915,  $350.00.  •  *  •  I.  Walter 
Collins,  being  duly  sworn,  state  upon  my  oath 
that  the  above  and  foregoing  account  is  just 
true,  and  correct  wid  that. all  just  offsets  have 
been  allowed." 

Tbe  affidavit  was  followed  by  the  signa- 
ture of  Collins,  which  was  in  turn  followed 
by  the  Jurat,  signature,  and  official  seal  of  tbe 
officer  administering  the  oatb. 

[1]  Tbe  appellant  contends  that  twth  the 
statemeat  of  the  account  and  the  affidavit 
thereto  are  wanting  in  some  of  the  essential 
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reqiilrementa  of  the  statntes.  Tbe  nde  geo- 
eraUy  and  Jnatly  applied  In  the  conatmetlMi 
of  statutes  similar  to  the  one  Involved  here  la 
that  substantial  compliance  therewith  Is  suf- 
ficient OroBby  v.  McWlUle,  U  Tex.  94; 
Walters  ▼.  Preetldge,  80  Tex.  66;  Hugties 
T.  Potts,  39  Tex.  Civ.  App.  179,  87  S.  W.  708 ; 
First  State  Bank,  Teague,  v.  Hadden,  158  H. 
W.  1168. 

[2]  The  first  contention  is  that  the  claim 
Is  Insufficient  because  It  iB  not,  in  the  lan- 
guage of  the  statute,  "a  distinct  statement 
of  the  inrtlcular  nature  and  amount  of"  tbe 
dalm.  The  statute  does  provide  for  such  a 
statement  The  substance  of  the  statement 
or  claim  under  dlscnsalon  la  that  the  as- 
signor, James  W.  Moore,  is  due  appellee  9360 
for  legal  servleeB  rendered  in  the  district 
court,  and  In  reference  to.«ther  matters.  Is 
the  Information  so  disclosed  a  "distinct  state- 
ment of  the  particular  nature  and  amount" 
of  tbe  (dalm?  We  think  so.  "Distinct"  Is 
defined  as  that  which  Is  "plain,  positive,  un- 
mistakable, intelligible."  Statement)  Is  de- 
fined as  "a  formal  embodiment  in  lailguage 
of  facts  or  opinions ;  a  narrative ;  a  recital." 
The  dalm,  to  repeat,  is  a  statement  by  ap- 
pellee that  he  claims  against  the  assignor, 
James  W.  Moore,  $350  for  legal  services. 
Thus  It  is  plain,  positive,  unmistakable,  and 
intelligible  tiiat  appellee  claims  $350  for 
legal  services.  No  more  la  meant  by  the 
ordinary  Import  of  the  words  used.  Accord- 
ingly we  conclude  that  the  statement  of  the 
claim  was  In  such  lespect  sufficient. 

[3]  The  next  Inquiry  is:  What  is  meant 
by  "particular  nature"  of  the  claim?  Par- 
ticular," as  used,  means  special,  not  general, 
eta  "Nature,"  as  used,  obviously  has  refer- 
ence to  the  kind,  quality,  sort,  or  species  of 
claim,  whether  for  legal  services  or  a  claim 
arising  on  contract,  or  a  promissory  note, 
etc.  Our  Supreme  Court,  In  construing  the 
meaning  of  "the  nature  of  plaintiff's  demand" 
as  contained  In  what  is  now  article  1S53, 
Vernon's  Sayles'  Civ.  Stats.,  and  which  regu- 
lates what  notice  shall  be  given  in  tbe  cita- 
tion served  upon  defendants,  held  the  provi- 
sion had  reference  to  the  "character  or  con- 
trolling characteristics"  of  the  demand.  Pip- 
kin et  aL  V.  Kaufman  &  Runge,  62  Tex. 
545.  Thus,  when  the  claim  in  this  proceed- 
ing set  out  that  It  was  for  services  It  was  a 
general  statement  thereof,  but  when  it  went 
farther  and  disclosed  that  it  was  for  legal 
services,  it  was,  within  the  meaning  of  the 
statute,  xwrticularized,  and  hence  became  a 
particular  statement.  It  may  be  argued  that 
by  particular  statement  was  Intended  an 
itemized  statement.  But  we  think  the  better 
conclusion  Is  that,  bad  tbe  Legislature  so  in- 
tended, It  would  have  voiced  such  Intention 
in  words  more  apt  than  those  used.  The 
obvious  purpose  of  the  statute  Is  to  require 
claimants  to  furnish  the  assignee  notice  of 
the  amount  and  nature  of  the  creditors' 
daim,  in  order  that  he  may  independently 
190  S.W.-60 


or  with  tbe- assistance  of  bis  assignor  deter- 
mlxiie  its  justness,  etc. 

[4]  The  second  contention  is  that  the  dalm 
Is  Insufflcleht  for  tbe  reason  that  the  affidavit 
thereto  falls  to  recltei  "that  there  are  no 
credits  or  <^aet8  tbat  should  be  allowed 
against  the  claim,  except  as  shown  by  the 
statement."  The  statute  does  provide  for 
the  quoted  language.  In  lieu  thereof  the 
affidavit  In  the  instant  case  redte;  "that  all 
Just  offsets  have  been|  allowed."  The  pre- 
dse  question  then  Is:  Does  the  omission  of 
the  term  "credits,"  the  other  omitted  words 
being  dearly  immaterial,  render  the  affidavit 
fatally  defective?  In  Walters  v.  Prestidge, 
supra,  an  early  case,  which  was  based  upon 
the  still  earlier  ease  of  Crosby  v.  McWlllle, 
11  Tex.  94,  It  was  ruled,  In  effect,  that  since 
words  are  used  to  express  ideas,  any  lan- 
guage which  conveys  the  meaning  of  those 
used  in  the  statute  will  be  sufficient  In  that 
case  the  term  "credit"  was  used  In  the  affi- 
davit, while  the  statute  also  required  the  use 
of  the  term  "offset"  Incidentally  the  iden- 
tical words  are  required  by  the  statute. we 
are  discussing.  The  court  said  that  the  term 
"credits"  "in  its  most  comprehensive  significa- 
tion" did  not  indude  offset,  and  hence  the 
affidavit  was  defective.  The  analogy  Is  that, 
had  the  term  used  comprehended  as  much  as 
the  one  omitted,  the  statute  would  have  been 
satisfied.  Then  does  the  term  "offsets,"  in 
its  most  comprehensive  signification,  embrace 
credits?  If  it  does,  the  affidavit  under  dis- 
cussion is  snffident  "Credits,"  in  Its  narrow 
or  bookkeeping  sense,  is  opposed  to  "debits,"  . 
and  may  be  said  to  be  a  payment  on  account 
as  shown  by  tbe  creditors'  books,  in  the 
larger  sense,  as  sometimes  used  in  tax  laws, 
etc..  It  Includes,  bj  some  authority  at  least, 
things  incorporeal,  such  as  the  right  to  de- 
mand and  recover  a  sum  of  money  or  other 
thing  in  possession.  11  Cy&  1189.  "Offset" 
means  literally  "to  counteract,  balance,  can- 
ed by  contrary  claim  oil  sum."  Century 
Dictionary.  Then,  when  appellee  stated  In 
his  affidavit  that  all  just  offsets  had  been 
allowed,  the  effect  was  to  say  under  oath  that 
every  claim  held  against  him  by  appellant 
which  would  counteract,  balance,  or  cancel 
appellee's  dalm  had  been  allowed,  and  con- 
veyed not  only  the  same  Idea  tbat  would 
have  been  conveyed  by  the  use  of  the  term 
credits,  but  a  great  deal  more,  because  "cred- 
its," as  employed  in  the  statutes,  as  said  in 
Walters  v.  Prestidge,  supra,  means  payment, 
which  Is  surely  comprehended  within  the  defl- 
nlti<m  of  "offset"  There  Is  no  peculiar  legal 
meaning  to  be  attached  to  the  term  "offset" 
as  used  In  the  statute,  as  might  be  argued  in 
reference  to  the  remedy  of  offset  provided 
for  in  our  practice  acts,  in  case  that  remedy 
and  Its  application  to  a  given  state  of  facts 
was  an  issue. 

Believing  that  the  affidavit  was  in  sub- 
stantial compliance  with  the  statute,  the 
judgment  is  affirmed. 
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LEONARD  v.  KENDALL  et  aL     (So.  7639.) 

(Court  of  Civil  Appeals  of  Texas,    Dallas.    Dec. 
2,  1916.    Rehearintr  Denied  Jan.  6,  1917.) 

1.  Appkal  and  Ekbob  «=9l79®  —  Abbisit- 

KENTB  OF  EBBOB— DlBECnONB  OF  VSBDIOT. 

A  peremptory  instruction  for  plaintiff,  wliere 
the  defenses  were  limitations  and  fraud,  serves 
as  basis  for  assignments  of  error  raisinir  tliose 
issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  1187;  Dec.  Dig.  «=3l79(3).] 

2.  CONTBAOTS      9=9313(2)      —      Anticifatobt 
Bbkach— Adoption  of  Renttnciatiom. 

There  is  not  an  anticipatory  breach  of  con- 
tract by  one  of  the  parties  renouncing  it  before 
time  for  performance,  but  only  on  the  other  par- 
ty adopting  such  renunciation  aud  treating  the 
contract  as  at  an  end  except  for  purpose  of 
action  for  damages. 

[Ed.    Note. — For  other   cases,   see   Contracts, 
Gent.  Dig.  (  1279;  Dec  Dig.  <^s>318(2).] 
8.  CONTBACTB      «=>313(2)      —      AimCIPATOBT 

BBBACH— RRinTNCIATIOIT. 

For  the  person  holding  a  deed  for  delivery  to 
state  to  the  vendee,  before  the  time  tor  perform- 
ance, that  under  instructions  from  the  vendor  he 
refused  to  deliver,  is  not  such  an  unconditional 
declaration  as  to  amount  to  a  renunciation  of 
the  contract,  and  so  serve  as  a  basis  for  an 
anticipatory  breach. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f  1279;  Dec.  Dig.  <S=313(2).] 

4.  CoNTBAOTS   9=>171(2)— Entibe   ob   Sevbb- 

ABLB. 

Defendant's  contract  to  convey  land  to  K., 
and  mi  completion  of  the  sale  to  pay  plaintiff  a 
commission  for  it,  is  divisible. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  766;    Dec.  Dig.  <S=»171(2).] 

5.'Bbokeb8  ^=>63(1)— Right  to  Commissions 

— contbaot. 
Under  contract  of  defendant  to  convey  land 
to  K.  and  on  completion  of  sale  to  pay  plain- 
tiffs a  commission  for  negotiating  it,  right  to 
commission  is  not  necessarily  dependent  on  a 
conveyance;  a  broker  being  entitled  to  commis- 
sions if  he  secnred  a  customer  ready,  able,  and 
willing  to  purchase  on  the  authorized  terms, 
which  cannot  be  defeated  by  refusal  of  the  prin- 
cipal to  convey  or  by  faUure  of  bis  title. 

lEH.  Note. — For  other  cases,  see  Brokers, 
Gent.  Dig.  H  79,  81,  94-96;  Dec  Dig.  «=> 
68(1).] 

&  BbOBZBS   9=363(1) — CoNTBAOT  FOB   COMKIB- 

aioNS  —  Anticipatobt  Bbeach  —  Renunci- 
ation. 
As  regards  anticipatory  breach  of  vendor's 
contract  to  pay  brokers  their  commission  con- 
tained in  contract  to  convey  land  to  the  pur- 
chaser, it  is  not  a  renunciation  thereof  for  the 
vendor  to  refuse  to  convey  to  the  purchaser. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.   Dig.   §S   79,   81,   94-96;    Dec.   Dig.   «=» 
63(1).] 
7.  BBOKEBB  9=363(1)  —  CONTBACT  —  Antici- 

PATOBT  Bbkach— Acceptance  of  Renunci- 
ation. 
Any  renunciation  by  vendor  of  contract  to 
convey  is  not  accepted,  so  as  to  result  in  an 
anticipatory  breach,  entitling  broker  to  sue  ven- 
dor for  commissions  which  were  payable  when 
conveyance  was  made,  by  purchaser  bringing 
suit  for  specific  performance. 

[Ed,  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  ff  79,  81,  94-96;  Dec  Dig.  «=> 
63(l).l 


8.  Limitation  of  Actionb  9=»46C7)— Accbual 

— Antioipatobt  Bbbaoh  of  Contkaot.  I 

There  never  having  been  acc^tanoe  of  any 
renunciation  by   vendor  of  contract  to  convey      , 
and  pay  commuaions,  limitations  do  not,  on  the 
theory  of  anticipatory  breach,  commence  to  run 
against  action  for  commissions  till  time  fixed      i 
in  contract  for  payment 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  i  246;  Dec  Dig.  9=» 
46(7).] 

9.  Bbokebb  9=386(7)  —  Aonoir  worn  Gommis- 
BioNs— Fbaud— Btidbnce. 

Mere  statement  of  vendor  that  the  property 
was  worth  more  than  the  contract  price  u  in- 
sufficient for  submission  of  the  defense  to  action 
for  commissions  of  fraad  of  the  broker  in  induc- 
ing her  to  sell  at  less  than  its  value. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  U  116,  U7;   Dec  Dig.  9=>86(7).] 

Ai^>eal  frem  District  Court,  Dallas  Conn- 
ty ;  Kennetb  Force,  Judge. 

Action  by  J.  S.  Kendall,  Jr.,  and  others 
against  Mrs.  M.  L.  Leonard.  Judgment  for 
plaintUCs,  and  defendant  appeals.    Afflrmed. 

W.  H.  Atwell,  of  Dallas,  for  appellant 
Dabney  ft  Townsend,  of  Dallas,  for  appel- 

RASBURY,  J.  Appellees  In  tbe  court  be- 
low sued  appellant  for  $2,500,  alleged  to  be 
due  appellees  for  services  rendered  appel- 
lant In  the  sale  of  certain  real. estate.  Ap- 
pellant's defense,  necessary  to  detail,  was 
that  the  action  was  barred  by  the  foor-year 
statute  of  limitation,  and  that  appellees  were 
not  entitle  to  recover  because  of  fraud.  In 
that  the  appellee  Kendall,  In  whom  she  re- 
posed confidence,  deceived  her  Into  believing 
that  her  property  was  of  the  value  of  $100,- 
000,  while  In  truth  Its  value  was  |1SO,000, 
thereby  enabling  said  Kendall  to  buy  same 
himself  while  pretending  to  represent  an- 
other and  also  collect  for  his  said  firm  a 
commission.  There  was  trial,  and  at  con- 
clusion of  the  evidence  the  court  directed 
peremptory  verdict  for  appellees,  which  was 
i-etnmed ;  and  upon  #hidi  Judgment  was 
rendered  accordingly  for  said  sum,  with  ac- 
crued interest  £Vom  such  order  this  ajKieal 
is  taken. 

The  substance  of  the  facts  essential  to  a 
dlspositlou  of  the  appeal  are  these:  On  No- 
vember 12,  1909,  appellant  owned  an  im- 
proved lot  in  the  dty  of  Dallas.  On  that 
day  appellant  and  apprilee  J.  S.  Kendall,  Jr., 
agreed  In  writing  that  appellant  would  sell 
aud  said  appellee  would  purchase  the  prop- 
erty described  for  $100,000,  of  whidi  sum 
$1,0(X>  was  paU  when  the  contract  was  exe- 
cuted. The  sale  was  for  part  cash  and  part 
on  credit,  the  cash  payment  to  be  $25,000, 
and  the  contract  set  out  in  detail  the  amount 
of  cash  and  the  notes  to  be  given  In  evidence 
of  the  unpaid  part  and  how  same  was  to  be 
secured.  The  contract  also  contained  recita- 
tions with  reference  to  the  tltie  and  what 
the  abstract  delineating  same  should  dis- 
close, and  provided  that  deeds,  eta,  consum- 
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matii«  the  sale  sboiild  be  etttcnted  witldn  SO 
days,  except  that  in  event  the  abatraet  to  be 
furnished  by  appellant  ahoold  fail  to  dUdoee 
good  title  appellant  was  entitled  to  an  addi- 
tional 30  days  In  which  to  perfect  same, 
failing  in  which  the  oontnict  was  to  be  Told 
and  the  $1,000  paid  by  appellee  Kendall  to 
be  repaid  him.  The  contract  was  executed 
in  dnidlcate,  one  copy  being  retained  by  Ken- 
dall and  the  other  by  appellant,  the  $1,000 
being  delivered  to  J.  W.  Thompson,  appel- 
lant's attorney.  The  contract  also  provided 
that  upon  oompletiton  of  the  sale  appellant 
would  pay  Hann  &  Kendall  $2,600  commis- 
sions tat  their  services  in  negotiating  the 
sale.  On  the  day  of  the  execntlon  of  the  con- 
tract Kendall  transfened  same  to  8.  W. 
King.  Jr.,  in  consideration  of  $1,000;  Ken- 
daU  acknowledging  receipt  of  the  money  and 
Eling  acoe(>ang  the  transfer  by  written  ad- 
denda upon  the  contract.  On  the  following 
day,  «r  November  13,  1900,  appellant  and  S. 
W.  King,  Jr.,  to  whom  appellee  Kendall  bad 
transferred  the  contract,  addressed  and  Joint- 
ly signed  a  letter  to  American  Exchange  Na- 
tional Bank,  Inclosing  a  deed  from  appellant 
to  King  for  the  lot  which  we  have  described, 
also  check  for  $24,000,  the  balance  on  the 
agreed  cash  payment,  six.  notes  representing 
the  deferred'  payments  and  a  deed  of  trust, 
all  in  conformity  with  the  preliminary  con- 
tract, all  b^ng  properly  signed  and  acknowl- 
edged and  accompanied  by  the  explanatloi^ 
that  it  was  agrc«d  between  appellant  and 
King:  that  the  bank  should  hold  all  in  es- 
crow under  the  provisions  of  the  preliminary 
contract  with  Kendall  until  examination  and 
approval  of  the  title,  at  which  time  the  deed 
was  to  be  delivered  to  King,  $24,000  and  the 
notes  and  deed  of  trust  to  appellant,  and  the 
other  provisions  of  the  contract  assigned  to 
King  to  be  observed.  Upon  the  letter  was 
an  addenda  signed  by  appellant  directing  the 
bank  to  pay  Hann  A  Kendall  $2,500  commls- 
sioofl  out  of  the  cash  deposited  with  it  upon 
the  coDsninmatioa  of  the  transaction.  By 
saccesBlTe  agreements,  taking  the  form  of 
Joint  letters  addressed  to  the  bank  signed  by 
appellant  and  King  and  transmitted  to  the 
bBiak  timmgb  the  agency  of  Hann  &  Kendall, 
It  was  agreed  that  appellant  should  have  80 
days  trom  January  12,  1910,  or  until  Vebni- 
ary  12,  1010^  in  whksh  to  perfect  her  title  to 
the  property  so  sold;  The  bank  assumed  the 
obligation  contained  in  the  several  agree- 
ments, lie;  H.  H.  Smith,  assistant  cashier 
of  the  Ameriean  National  Bxdiange  Bank, 
had  cbaige  of  the  transactions  we  have  de- 
tailed for  the  bank.  He  testified  that  appe- 
lant, subeeQuent  to  the  transactions  we  have 
detailed,  notified  the  bank  not  to  deliver  the 
deed,  etc  Also  that  King  and  his  attorney 
on  F^ruaiy  2,  1910,  demanded  possession  of 
the  deed,  which  was  refused,  and  that  he 
had  then  been  notified  by  appellant  not  to  de- 
liver them,  and  that  while  his  memory  for 
dates  was  poor  he  fixed  February  2,  1910,  as 


the  day  King  called  br  the  date  of  a  letter 
from  the  bank's  attwney  whom  it  had  con- 
sulted concerning  the  duty  of  the  bank,  al- 
though he  says  the  date  ooald  have  been  as 
late  as  February  9,  1010.  However,  it  does 
appear  from  other  evidence  that  King  sued 
appellant  for  specific  performance  of  the  con- 
tract to  convey  on  February  3,  1910.  After 
the  termination  of  the  suit  for  specific  per- 
formance (Leonard  v.  King  et  al.,  164  S.  W. 
1110),  which  sustained  King's  right  to  a  con- 
veyance of  the  property,  the  witness  Smith, 
who  in  the  meanwhile  had  been  in  said  pro- 
ceeding appointed  receiver  of  the  property, 
delivered  the  deed  to  King  and  the  money, 
notes,  and  deed  of  trust  to  appellant  He 
did  not  pay  Hann  &  Kendall  the  $2,600  com- 
missions. It  appears  from  the  testimony  of 
Townsend,  who  was  King's  attorney,  that 
when  he  and  King  called  upon  Smith  for  the 
papers  he  did  inform  them  that  appellant 
had  instructed  him  not  to  deliver  same,  but 
that  Smith  dM  not  advise  them  that  appel- 
lant intended  to  repudiate  her  agreement  to 
convey.  Townsend  also  testified  that  his 
purpose  in  filing  suit  on  February  3,  1010, 
was  to  have  it  pending  when  the  contract 
expired  on  February  12,  1910.  The  instant 
suit  was  commenced  February  9,  1014. 

Appellant  testified  that  appellee  Kendall 
made  her  successive  offers  for  her  property, 
beginning  with  an  initial  offer  of  $50,000  and 
ending  with  a  final  offer  of  $100,000  which 
she  accepted,  after  conferring  with  her  attor- 
ney, J.  W.  Tliompson,  and  being  advised  by 
him  to  do  so,  and  thereafter  signed  the 
contract  which  we  have  detailed.  She  fur- 
ther testified  when  it  was  proposed  to  make 
the  contract  of  sale  run  in  favor  of  Kendall 
she  inquired  why  end  the  explanation  was 
made  that  the  purchaser  E^ng  was  out  of 
town  and  that  it  could  In  no  event  make  any 
difference  to  her  as  long  as  she  received  the 
$100,000.  She  acquiesced  and  the  contract 
was  signed.  She  also  testified  that  she 
would  not  have  signed  the  contract  or  agreed 
to  pay  Hann  &  Kendall  $2,500  commission 
had  she  known  she  was  selling  to  Kendall, 
as  she  believed  all  the  time  that  the  sale 
was  to  be  to  King.  No  evidence,  however, 
was  introduced  relating  to  the  actual  value 
of  the  property  at  the  time  It  was  sold.  Ap- 
pellant's testimony  as  to  when  she  refused 
to  "go  ahead,"  as  she  puts  it,  with  the  con- 
tract was  substantially  the  same  as  that  of 
the  witness  Smith. 

[1]  Appellant's  brief  presents  six  assign- 
ments of  error  accompanied  by  various  prop- 
ositions. To  any  consideration  of  the  assign- 
ments appellee  objects  on  the  ground  that 
each  falls  to  comply  with  the  rules.  There 
are  In  the  final  analysis  of  the  case  but  two 
Issues  presented  by  the  record,  one  being 
whether  the  right  to  recover  the  oommis- 
slons  agreed  to  be  paid  appellee  was  barred 
by  the  four-year  statute  of  limitation,  the 
other  whether  the  case  should  have   been 
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submitted  to  tbe  Jury  on  the  Issue  of  fraud 
tu  procuring  appellant  to  sell  her  property 
for  an  amount  less  than  its  value.  We  think 
tbe  action  of  the  court  In  peremptorily  in- 
structing verdict  for  appellee  could  serve  as 
a  basis  for  raising  both  issues,  and  that  there 
is  among  the  assignments  those  which  pre- 
sent those  Issues  vitb  reasonable  cnlslnty 
under  the  rules.  We  acoordlngly  overrule 
the  obJecti(»is. 

[2]  We  then  come  to  a  discuasion  of  the 
first  question.  Appellees'  cause  of  action 
was  for  debt  and  clearly  one  "evidenced  by 
or  founded  upon"  a  contract  in  writing,  and 
hence  was  not  barred  until  four  years  after 
tbe  cause  of  action  bad  accrued.  Article 
5688,  Vernon's  Sayles'  Civ.  Stats.  As  dis- 
closed by  the  facts  we  have  redted  the  con- 
tract for  the  sale  of  appellant's  land  was  to 
be  performed  on  February  12,  1910,  at  least 
each  party  could  await  that  day  for  perform- 
ance^ and  neither  could  enforce  an  earlier  in- 
voluntary performance.  As  a  oonseQuence 
appellees  could  maintala  a  suit  thereon  for 
their  commissions  at  any  time  within  four 
years  thereafter  or  until  February  12,  1914. 
Appellant,  in  effect,  concedes  the  rule  to  be 
as  we  have  stated  it,  but  asserts  that  appel- 
lant renounced  the  contract  to  convey  the 
land  on  February  2,  1010,  at  which  time  ap- 
pellees' cause  of  action  tor  commissions  ac- 
crued and  the  statute  was  set  in  motion. 
The  rule  invoked  is  a  well-settled  one  and  is 
controlling  in  cases  where  applicable.  The 
Inquiry  then  is:  What  Is  the  rule  of  reuunda- 
tion  in  such  cases,  and  what  application  has 
it  in  this  proceeding  in  view  of  the  facts  re- 
lated? The  contract  being  an  executory  one^ 
and  tbe  time  for  performance  not  having  ar- 
rived, when  It  is  claimed  appellant  renounced 
the  contract,  the  precise  issue  presented  is 
that  of  an  anticipatory  breach  thereof  as  dls- 
tinguisbed  from  one  during  performance  or 
one  when  performance  was  due.  The  con- 
trolling American  rule  in  such  cases  is  said 
to  be  the  English  rule,  which  is: 

"That  a  renunciation  of  a  contract,  or,  in  oth- 
er words,  a  total  refusal  to  perform  it  by  one 
party  before  the  time  for  performance  arrives, 
does  not,  by  itself,  amount  to  a  breach  of  con- 
tract, but  may  be  so  acted  upon  and  adopted  by 
the  other  party  as  a  rescission  of  the  contract 
as  to  give  an  immediate  right  of  action.  When 
one  party  assumes  to  renounce  tbe  contract, 
that  is,  by  anticipation  refuses  to  perform  it, 
be  thereby,  so  far  as  he  is  concerned,  declares 
bis  intention  then  and  there  to  rescind  the  con- 
tract. Such  a  renunciation  does  not  of  course 
amount  to  a  rescission  of  the  contract,  because 
one  party  to  a  contract  cannot  by  himself  re- 
scind it.  •  *  •  The  other  party  may  adopt 
such  renunciation  of  the  contract  by  so  acting 
upon  it  as  in  effect  to  declare  that  he,  too,  treats 
the  contract  as  at  an  end,  except  for  the  pur- 
pose of  bringing  an  action  upon  it  for  tbe  dam- 
ages sustained  by  him  in  consequence  of  such 
renunciation."  Elliott,  Contracts,  voL  3,  iS 
2027.2028. 

Tbe  rule  is  similarly  declared  In  9  Oyc. 
636,  636,  637,  as  well  as  In  6  R.  O.  L.  §§  384, 
386.  It  is  also  the  rule  in  this  state.  Kilgore 
V.    Northwest    Texas    Baptist    Educational 


Ass'n,  90  Tex.  139,  8T  8.  W.  608.  In  tihe  case 
cited  it  was  said.  In  effect,  tbat  tbe  nnoondi- 
tlonal  declarati<Mi  by  one  party  that  he  jronld 
abandon  a  contract  yet  to  be  vettormei  was 
not  a  breach  of  It,  but  only  afforded  the  oth- 
er party  the  opportunity  of  electing  to  ac- 
cept such  renundatioit 

[S]  The  rule  being  then  as  we  have  stated 
it,  what  facts  are  disclosed  by  the  record  In 
this  case  that  makes  the  rule  applicable  7  The 
facts  are  that  Smith,  who  was  tbe  costodian 
of  and  held  In  escrow  the  deed,  notes,  and 
deed  of  trust  executed  by  appelant  and 
King,  respectively,  advised  King  and  his  at- 
torney on  ITebruary  2,  1910,  that,  actlnflr  un- 
der Instructions  from  appelant,  he  refused 
to  deliver  such  instruments.  We  think  ancb 
refusal  far  short  of  the  nnoondltlonal  dec- 
laration held  by  our  Supreme  Court  to  be 
necessary  in  such  cases,  particularly  so  when 
It  Is  considered  that  the  time  for  jfertoim- 
ance  had  not  arrived,  which  was  the  earliest 
moment  when  King  had  the  right  to  demand 
the  instruments  held  by  Smith. 

[4-6]  But  conceding  that  the  refusal  to  de- 
liver the  several  Instruments  to  King  and 
bis  attorney  in  order  that  they  might,  as  be- 
tween themselves,  close  the  matters,  was  in 
effect  a  renunciation,  there  Is  in  tbe  record 
a  total  absence  of  evidence  tending  to  show 
tliat  appellees  elected  to  accept  or  act  apoo 
such  renunciation,  so  far  as  relates  to  their 
cause  of  action.  From  the  time  of  the  exe- 
cution of  the  contract  to  convey  by  appellant 
and  King,  wherein  appellant  agreed  to  pay 
appellees'  commlsaionB,  no  act  or  declaration 
by  appeUees  is  shown  upon  which  a  holding 
can  be  based  that  appellees  elected  to  abide 
by  or  act  upon  the  renunciation.  Complete 
silence  has  been  maintained  by  appeUees  on 
that  issue  slDce  tbe  refusal  to  deUver  the 
deeds,  etc  But  it  is  further  oont^ided  that 
King  did,  on  Februai7  3,  1910,  elect  to  ac- 
cept the  renundatton  made  by  appellant,  and 
that  his  etectton  set  the  date  of  the  accrual 
of  appellees'  cause  of.  action.  We  believe  the 
contention  untenable  and  without  support  in 
the  rule  invoked.  The  contract  jras  to  con- 
vey tbe  propwty  to  King  and  to  pay  app^- 
lees'  cominissicms  for  seouzlng  a  customer, 
who  would  accept  same  ogpon  the  terms 
therein  recited,  and  was  hence  a  dlviaible 
contract.  BlUott,  Conlzacts, .  ToL  2.  i  1543. 
By  the  contract  appellees'  right  to  oommis- 
slons  was  not  necessarily  d^WBdent  upon  a 
conveyance  by  appellant  to  King,  sdnoe  by 
the  rule  in  such  cases,  which  is  projected  as 
matter  of  law  into  suCh  contracts,  the  bro- 
ker is  entitled  to  his  commissions  whenever 
he  secures  a  customer  ready,  able,  and  will- 
ing to  purchase  upon  tbe  authorised  terms, 
which  cannot  at  least  be  defeated  by  the  re- 
fusal of  his  principal  to  convey  or  the  fttll- 
ure  of  his  principal's  title.  Accordingly  a 
refusal  by  appellant  to  convey  to  King  can- 
not be  said  to  be  a  direct  or  implied  renunci- 
ation of  her  contract  to  pay  appellees'  cmn- 
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in]88l9n8,  BiDce  such  dedaratlon  Is  losaffl- 
dent  to  support  such  holding  In  reference  to 
an  Independent  proTlslon  and  obllgatloa 
thereof. 

[7]  Farther,  there  never  was  In  law  on 
the  part  of  King  an  acceptance  of  the  renun* 
elation  by  appellant.  As  we  hare  seen  from 
the  rule  stated  the  renunciation  by  appel- 
lant, it  It  was  a  renunciation,  did  not  Ipso 
facto  breach  the  contract  To  effect  a  breach 
it  was  necessary  for  King  to  have  acted 
upon  or  accepted  appellant's  renunciation. 
The  form  of  acceptance  In  this  proceeding 
would  ordinarily  have  been  a  suit  for  the 
damages  sustained  by  him  as  a  consequence 
of  the  renunciation.  This  King  did  not  do. 
On  the  contrary,  he  proceeded  In  affirmance 
of  the  contract  by  suit  ior  specific  perform- 
ance, which  it  would  be  wholly  Illogical  to 
construe  Into  an  election  to  breach  the  con- 
tract. The  most  that  can  be  made  of  the 
fact  that  King  commenced  his  suit  before  the 
time  of  performance  Is  that  it  was  prema- 
turely brought,  which  fact  Is  of  no  control- 
ling Importance  In  this  case.  The  explana- 
tion of  King's  attorney  is  that  he  sued  when 
he  did  In  order  that  the  suit  might  be  pend- 
ing when  the  contract  expired.  It  has  been 
said  in  conitection  with  such  explanation 
that: 

"The  promisee  has  an  inchoate  right  to  the 
performance  of  the  barKaln.  which  becomes  com- 
plete when  the  time  for  performance  has  arrived. 
In  the  meantime  he  has  a  right  to  have  the  con- 
tract kept  <9en  as  a  subsisting  and  effective 
contract.  Its  unimpaired  and  unimpeached  effl- 
caCT  may  be  essential  to  bis  interests."    9  Cyc. 

It  may  be  that  it  was  for  tbe  purpose  of 
keeping  open  axid  preserving  unimpaired  the 
efficacy  of  his  rights  under  the  contract  to 
convey  that  Induced  King  to  sue,  even  though 
prematurely.  Such  a  holding  Is  sustained 
by  the  testimony  of  Ills  attorney,  and  is 
more  in  consonance  with  law  than  it  would 
be'  to  bold  tliat  a  suit  in  affirmance  of  the 
contract  was  in  fbct  one  in  renunciation 
thereof. 

[I]  It  tbns  revulti  that  there  was  never  at 
any  time  an  acceptance  by  either  appellees 
or  King  of  appellant's  breach  of  the  con- 
tract, and  that  the  contract  itself  caatr<ds  in 
reference  to  irtien  tlie  cause  of  action  ac- 
crued, wliitdi  by  oar  statutes  was  February 
12,  IdlQ,  and,  this  suit  having  been  com- 
menced before  the  ocpiratlon  of  four  years 
thereafter,  it  was  not  barred. 

[9]  On  the  issue  that  appellee  Kendall  de- 
ceived atipellant  as  to  who  was  purchasing 
the  property  and  as  to  the  value  of  same  and 
induced  ber  to  sell  it  for  less  than  Its  value, 
we  can  only  say  that  the  Issiie  Is  without 
support,  even  in  her  own  testimony.  By  her 
admissions  she  knew  that  the  eontract  to 
convey  was  with  Kepdall  for  ttte  benefit  of 
another,  and  that  she  was  to  pay  him  a 
commissioa  for  bis  services.    On  the  day  aftr 


er  signing  the  contract  with  Kendall  she 
executed  deed  to  King,  the  one  she  supposed 
was  to  purchase  the  property.  She  says  in 
ber  testimony  that  the  property  was  worth 
more  than  $100,000,  but  falls  to  give  her 
own  opinion  as  to  Its  value.  Notwltlistand- 
Ing  that  evidence  as  to  the  real  value  of  the 
property  was  obviously  obtainable  from  oth- 
er sources  she  failed  to  Introduce  It  So 
that  such  issue  is  totally  lacking  any  sup- 
port from  the  evidence  and  the  issue  as  a 
consequence  Is  not  raised  In  this  court 

For  the  reasons  stated  and  because  the 
record  fails  to  disclose  reversible  error,  the 
Judgment  .is  affirmed. 


BABBIAN  V.  6BANT  et  sL     (No.  8468.) 

(Court  of  C!ivn  Appeals  of  Texas.    Ft  Worth. 
Nov.  18.  1916.) 

1.  LnoTATioN  or  Actions  «=337(2)— Sxnr  tob 

RBSCISSION    AMD    DaUAOBB. 

Where  the  action  for  equitable  relief  of  a 
party  induced  by  deceit  to  buy  lands  is  not 
barred  by  limitation,  the  court  will  not  apply 
differing  standards  of  limitation  to  the  right  to 
resdasiim  and  the  right  to  damages,  but  npon 
establishment  of  the  material  allegations  show- 
ing plaintiS's  right  to  rescind,  wul  proceed  to 
administer  all  relief,  legal  and  equitable,  to 
which  plaintiff  may  snow  himself  entitled,  such 
as  a  Jadgment  for  payments  made  before  dis- 
covery of  the  frand,  the  valne  of  the  property 
defendants  may  have  placed  beyond  their  pow- 
er to  restore,  etc. 

CBd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i  183;  Dec  Dig.  «s> 
37(2).] 

2.  VSNDOB    AND     PUBOHASBB     9=a46— RXSOIS- 

siON— Question  fob  Jcbt. 

In  an  action  for  resdasion  by  a  party  who 
purchased  realty,  the  fact  that  defendants  de- 
nied the  fraud  charged  to  them,  and  denied 
making  the  representations,  merely  presented  a 
conflict  in  the  testimony  which  it  was  the  jury's 
province  to  detenhine. 

[£id.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gS  77,  78;  Dec.  Dig.  «=» 
46.]   ' 

8.  YkndOB   and    PtmcHASKB   «=a33— Rkboib- 
siON— Fbaud — Statements   Made    on    Au- 

THOBITT  or  ANOTHEB. 

Tlie  fact  that  a  seller  of  land,  in  describing 
it  to  the  buyer,  merdy  repeated  what  another 
had  told  him  of  it,  did  not  relieve  him  of  lia- 
bility to  the  buyer  for  rescisslDn  if  the  repeated 
statements  amounted  to  a  rejjresentation  of  the 
character  of  the  land  that  induced  the  buyer 
to  take  it  exchanging  his  land  and  giving  notes 
tlierefor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  88.  40-43,  66;  Dec 
Dig.  «8=>S8.] 

4.  Vendob  and  Pttbchaser  €=>123— Pabties 
Inteeested  ab  Buyers— Question  fob  Juky. 
In  a  suit  for  rescission  by  the  buyer  of  real- 
ty who  gave  notes  'and  a  conveyance  of  his  land, 
whether  certain  defendants  were  jnntly  inter- 
ested in  and  participated  with  another  defend- 
ant in  the  acquisition  of  plaintitTs  property  held 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  221-227;  Dec  Dig. 
«s>123.] 
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6.   PBIRCIPAi  AND  AOEKT  «=>171(6)— ACCKPT- 

ANCE  AND  Retention  or  Fbdits  or  Fraud 

—Sale  or  Realty. 
Where  two  defendants  in  a  suit  for  rescU- 
«ion  by  the  buyer  of  realty  participated  with 
another  defendant  in  the  acquisition  of  plain- 
tiffs property,  they  could  not  retain  the  fruits 
of  the  otiier  defendant's  fraud,  if  any,  on  the 
ground  that  individually  they  made  no  repre- 
sentations, since  the  other  defendant  waa  their 
agent,  and  an  acceptance  and  retention  of  the 
fruits  of  bis  fraud  subjected  them  to  liability. 

[£<d.  Note. — For  other  cases,  see  Frinciual  and 
Agent,  Gent.  Dig.  {  649;   Dec.  Dig.  <3=3l71(5).] 

6.  Vendob  and  Pubchaseb  «=»118— Rescis- 
sion—Tendeb  Back  or  Land  Received— 

FOBrEITUBE   BT  STATE. 

Where  plaintiff  was  induced  to  purchase  a 
tract  of  state  school  land  by  fraud,  and  such 
land  waa  not  forfeited  to  the  state  for  failure  to 
pay  interest  until  after  the  institution  of  plain- 
tifPs  suit  for  rescission,  wherein  a  reconvey- 
ance was  tendered  defendants,  the  forfeiture  by 
the  state  was  no  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  210,  211;  Dec  Dig. 
«=»118.] 

7.  Evidence  «i=»114— Relevancy. 

In  a  suit  to  rescind  a  purchase  of  realty,  a 
defendant  should  have  been  required  to  answer 
the  question  if  it  was  not  true  that  the  $6,000 
consideration  mentioned  in  the  deed  to  him  for 
certain  land  was  not  in  fact  paid  by  a  transfer 
or  conveyance  of  a  certain  right  in  a  maize 
header  patented  to  him,  and  in  which  the  two 
other  ddendants  owned  a  certain  interest  at  the 
time,  since  an  affirmative  answer  would  have 
tended  to  support  plaintiff's  allegations  and  evi- 
dence that  the  other  two  defendants  were  inter- 
ested with  the  witness  in  the  land  conveyed  to 
plain  tifT. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fg  126-132 ;   Dea  Dig.  «=>114.] 

8.  Evidence  ^=9230(1)— Admissions. 

In  a  suit  to  rescind  a  purchase  of  land  for 
fraud,  testimony  that  a  defendant  stated  in 
the  presence  of  another  defendant  that  the  land 
was  ridi  and  good  agricultural  land,  and  was 
north  of  a  certain  town  which  was  not  the  case, 
was  admissible  as  in  the  nature  of  an  admission 
against  interest. 

[Bd.    Note.— For    other   cases,   see   Evidence, 
Cent.  Dig.  H  885,  840,  845,  851 ;   Dec.  Dig.  «^ 
280a).] 
0.  Witnesses  i8=»879(1) — Contbadiction. 

The  conversation  was  also  admissible  as 
contradictory  of  defendant's  testimony  on  the 
trial. 

[S>d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  II  1209,  1247 ;  Dec.  Dig.  ^saSTSa).] 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;   Thomas  L.  Blanton,  Judge. 

Suit  by  Peter  Barblan  against  W.  O.  Grant 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed,  and  re- 
manded for  new  trial. 

I.  W.  Moffett  and  Eugene  De  Bogory,  both 
of  Abilene,  for  appellant  Cunningham  Sc 
Oliver,  B.  A.  Cox,  and  Scarborough  &  Da- 
vidson, all  of  Abilene,  for  appeUees. 

CONNER,  0.  J.  This  is  an  appeal  from 
a  judgment  in  respcmse  to  an  instructed  ver- 
dict in  a  suit  instituted  by  appellant,  Peter 
Barblan,  against  appellees,  W.  C.  Orant, 
John  Wiltshire,  and  W.  B.  Wiltshire,  for  re- 
scission.    As  alleged,  Peter  Barbian  on  the  I 


2d  day  of  December,  1911,  conveyed  to  the 
defendants  20  acres  of  land  in  Taylor  county 
of  an  agreed  value  of  $800,  and  9  certain 
promissory  notes  aggregating  $3,165,  execut- 
ed by  one  T.  H.  Barksdale  and  secured  by  a 
vendor's  lien  upon  120  acres  of  another  sur- 
vey of  land  situated  In  Taylor  county,  and 
also  gave  16  promissory  notes  executed  by 
himself  aggregating  the  sum  of  $3,100,  with 
a  credit  thereon  of  $1,560,  all  of  which  was 
given  by  him  In  exchange  for  a  tract  of  471 
acres  of  state  sdiool  land  situated  in  Lamb 
county,  Tex.;  the  plaintiff  as  part  of  Said 
transaction  agreeing  to  assume  and  pay  to 
the  state  of  Texas  the  Interest  and  unpaid 
purchase  money  due  upon  said  471-acre  tract 
of  land. 

The  plaintiff  alleged.  In  substance,  that  at 
the  time  of  said  exchange  the  title  to  said 
471  acres  stood  In  the  name  of  the  defendant 
W.  0.  Grant,  but  that.  In  fact,  all  of  the  de- 
fendants alike  were  partners  and  Interested 
In  It  together;  that  the  defendants  at  and 
before  said  exchange  of  ptropertles  repre- 
sented the  said  471  acres  of  land  to  be  good, 
level  agricultural  land  and  situated  about  six 
miles  north  or  a  little  northeast  of  the  town 
of  Olton,  the  county  seat  of  Lamb  county, 
and  of  the  reasonable  market  value  of  $12.50 
to  $15  per  acre  bonus  over  and  above  the 
state  debt  of  $6.26  per  acre.  It  was  charged 
that  the  plaintiff  was  not  acquainted  with 
the  location  and  quality  of  the  particular  sec- 
tion of  land  named,  bat  was  acquainted  with 
the  section  of  Lamb  county  in  which  said 
land  was  represented  to  be,  and  that  he  fully 
trusted  in  and  believed  the  defendants'  said 
representations,  but  tiiat,  in  troth  and  in 
fact,  they  were  false  and  fraudulent.  It  was 
further  alleged  that  in  truth  said  471  acres 
of  land  were  situated  some  10  or  12  miles 
south  and  west  of  said  town  of  Oltoa  and  In 
the  sand  hills,  where  lands  were  at  little  or 
no  substantial  market  or  other  value.  The 
plaintifr  prayed  for  a  cancellation  of  all  the 
transfers  mentioned,  and  sought  to  recover 
the  property  that  had  been  so  conveyed  by 
him  in  exdiange  for  said  471  acres  of  land,  to- 
gether with  some  $300  of  Interest  and  pur- 
chase money  that  he  had  paid  to  tiie  state 
since  said  exchange.  He  further  prayed  in 
the  alternatlive  that,  if  It  dwuld  be  found 
that  any  or  all  of  said  property  had  been  so 
disposed  of  as  that  a  rescissioo  and  recov- 
ery could  not  be  had,  he  then  be  permitted 
to  recover  bis  damages,  which  were  laid  in 
the  sum  of  $6,000. 

The  defendant  answered  by  soombI  and 
special  exceptions,  by  general  and  qiedfic 
denials,  including  a  verified  denial  ot  the 
partnership  alleged. 

The  court  overrnled  all  demurrens  and  ex- 
ceptions, except  one  which  will  be  hereinaft- 
er noticed,  and,  after  the  introduction  of  the 
testimony,  gave  the  peremptory  instruction 
to  the  jury  to  find  for  the  deftodanta. 
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Appellant  flnt  assigns  error  to  die  action 
of  the  court  In  sustaining  the  following  ex- 
ception: 

"Thig  defendant  apecUlly  excepts  to  that  part 
of  plaintUfa  petition  in  whidi  he  asks  for  dam- 
ages becBoae  the  aame  ia  barred  by  the  two-year 
itatute  of  limitation." 

As  stated,  the  conveyances  which  appel- 
lant sedca  to  rescind  were  executed  on  the 
2d  day  of  December,  1011,  and  this  salt  to 
rescind,  as  shown  by  the  record,  was  not  In- 
stituted until  the  7th  day  of  November,  1814. 
It  thus  appears  that  about  three  years 
elapsed  between  the  date  of  the  alleged 
fraud  and  the  Institution  of  the  plalntUPs 
suit  The  plalntUF,  evidently  with  the  view 
of  avoiding  any  attempted  defense  by  limita- 
tion, alleged  that  the  fraud  specified  in  his 
j)etltlon  had  not  been  discovered  by  him  un- 
til on  or  about  the  2dth  day  of  September, 
1914,  setting  forth  certain  circumstances,  not 
thought  to  be  necessary  to  mention,  as  a  rea- 
son why  he  had  failed  to  discover  the  fraud 
earUer.     In  2S  Cyc.  1181,  It  Is  said: 

"As  a  general  rule,  where  the  statutes  do  not 
otherwise  provide,  a  right  of  action  at  law  to 
recover  dainagea  for  a  fraud  accraes,  and  the 
atatute  begins  to  ran  when  the  fraud  ia  aaoceas- 
fulljr  consummated,  not  when  it  is  discovered. 
So,  in  cases  where  a  purchase  of  property  is  in- 
duced by  fraud,  the  statute  begins  to  run  against 
the  purchaser'B  right  of  action  from  the  time 
when  the  sale  ia  completed.  *  *  •  But  the 
equitable  rule  that  the  statpte  runs  from  the 
discovery  of  the  fraud  applies  to  actions  of  de- 
ceit in  those  jurisdictions  where  that  rule  has 
been  adopted  by  common-law  courts,  or  has 
been  adopted  in  statutes  applicable  to  actions 
at  Uw." 

We  bare  found  among  our  own  decisions 
DO  case  in  which  the  distinction  made  In  the 
text  from  which  we  have  quoted  has  been 
applied.  Most  of  the  cases  that  we  have  ex- 
amined bave  been  cases  where  a  rescission  of 
conveyances  or  annulment  of  decrees  were 
sought,  and  they  all  recognise  the  equity  doc- 
trine that  fraud  will  preivent  the  running  of 
the  statute  in  favor  of  the  party  who  per- 
petrated the  fraud  until  discovered,  or  by  the 
use  of  reasonable  diligence  it  ought  to  have 
been  dlsoovered.  See  Brown  v.  Brown,  61 
Tex.  46;  Cooper  v.  Lee,  1  Tex.  Civ.  App.  9, 
21  8.  W.  998;  Hodges  v.  Hodges,  27  Tex. 
Civ.  App.  537,  66  S.  W.  230 ;  Calhoun  v.  Bur- 
ton, 64  Tex.  510;  Smalley  v.  Vogt,  166  S.  W. 
1;  MitcbeU  v.  Simons.  53  8.  W.  76.  The  last 
two  cases  cited  will  be  found,  we,  think,  on 
ezaminatl<m  to  be  cases  where  the  plaintiffs 
merely  sought  a  recovery  for  damages  be- 
cause of  the  alleged  frauds,  and  hence  would 
be  maintainable  as  actions  for  deceit  at  law. 
These  two  cases,  however,  as  do  the  others 
cited,  proceed  upon  the  assumption  that  the 
statute  of  llmltatlonB  will  not  begin  to  run 
until  the  fraud  was  discovered,  or  by  the  ex- 
ercise of  reasonable  diligence  might  have 
been  dlscoTered.  So  that  we  would  think  it 
reasonably  safe  to  disregard  the  distinction 
suggested  by  the  reading  from  Cyc.  and  as- 
sume. In  this  state,  where  distinctions  be- 
tween law  and  equity  are  disregarded  In  the 


pleadings,  to  bold  that  in  cases  of  fraud  lim- 
itation will  not  begin  to  run  as  against  the 
injured  party  until  the  fraud  has  been  dis- 
covered, or  until  It  might  have  been  discover- 
ed by  the  use  of  reasonable  dlUgenoe.  The 
reason  upon  which  the  ruling  of  the  court 
under  discussion  was  based  does  not  appear 
from  the  record.  We  Infer,  however,  that  it 
was  not  so  much,  if  at  all.  because  of  any  dis- 
tinction to  be  made  In  actions  for  rescission 
and  In  actions  for  damages  because  of  de- 
ceit, but  rather  on  the  ground  that  the  facts 
alleged  by  the  plalntlfl  as  his  excuse  for  not 
having  earlier  discovered  tbe  fraud  were 
wholly  insufficient.  If  we  deuned  the  ques- 
tion material,  we  perhaps  would  be  Inclined 
to  agree  with  this  view  of  the  plaiatitrs  pe- 
tition. Bass  V.  James.  83  Tex.  110. 18  S.  W. 
336;  Isaadcs  v.  Wright,  60  Tex.  CIt.  App. 
312, 110  S.  W.  970;  Gordon  v.  Btaodes  &  Dan- 
iel, 102  Tex.  300,  116  S.  W.  40;  Id..  U7  S. 
W.  1023.  But  even  In  those  states  where  the 
statute  runs  fr<Mn  the  commission  of  tbe 
fraud  it  Is  held  that,  "where  purely  equitable 
relief  Is  sought  aside  from,  or  In  addition  to, 
a  mere  money  judgment,  the  statute  runs 
only  from  the  date  of  the  discovery."  See  25 
Cyc.  1178.  And  in  the  case  before  ns  tbe 
gist — tbe  very  essence — of  appellant's  case 
was  for  rescission,  a  purely  equitable  relief, 
and  againot  which,  under  our  authorities,  the 
statute  of  limitation  does  not  begin  to  run 
until  four  years.  Bevlsed  Statutes,  art.  5690 ; 
Cooper  T.  Lee.  75  Tex.  114,  12  S.  W.  483; 
Railway  Co.  v.  Tltterlngton,  84  Tex.  218,  ISt 
S.  W.  472,  31  Am.  St  Rep.  39;  Groesbedc  v. 
Crow,  91  Tex.  74,  40  S.  W.  1028. 

[1]  The  plaintUTs  action  for  rescission 
therefore  not  having  been  barred  by  limita- 
tion, the  court  will  not  apply  two  differing 
standards  of  limitation,  but  upon  the  estab- 
lishment of  the  material  allegations  showing 
plaintifTs  right  to  rescind  will  proceed  to 
administer  all  relief,  both  legal  and  equita- 
ble, to  which  tbe  plaintiff  may  show  himself 
entitled,  such  as  a  Judgment  for  payments 
made  to  the  stote  before  discovery  of  the 
fraud,  tbe  value  of  such  property.  If  any,  as 
defendanto  may  have  placed  beyond  their 
power  to  restore,  ete.  See  Evans  v.  Goggan, 
5  Tex.  Civ.  App.  129,  23  S.  W.  854;  Rail- 
way Ca  V.  Hawkins,  163  S.  W.  132;  Rail- 
way Co.  V.  Tltterlngton,  84  Tex.  218, 19  S.  W. 
472,  81  Am.  St  Rep.  39;  McCord  v.  Nabours, 
101  Tex.  494,  109  8.  W.  913,  111  S.  W.  144. 

Appellant  also  assigns  error  to  the  action 
of  the  court  in  giving  tbe  peremptory  instruc- 
tion, and  we  tblnk  tbe  assignment  must  be 
sustained.  A  consideration  of  appellees'  evi- 
dence renders  It  very  plain  that  it  tends  to 
prove  his  allegations  of  fraud  and  misrepre- 
sentations relating  to  the  character  and  loca- 
tion of  the  471  acres  situated  In  Lamb  coun- 
ty. Indeed,  appellees'  testimony,  at  least  ap- 
parently, makes  a  clear  case  for  rescission. 

[2,  3]  The  fact  that  the  defendants  denied 
the  fraud  and  denied  making  the  representa- 
tions charged  mereljr  presented^  a. 
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whlcb  It  was  the  pravlnoe  of  the  Juir  to  de- 
termine. Nor  does  the  fact  that  appellee 
Orant,  In  describing  the  land,  merely  repeat- 
ed what  another  had  told  him  of  It,  relieve 
him,  it  the  statements  so  repeated  amounted 
to  a  representation  of  Its  character  that  In- 
duced the  appellant  to  make  the  exchange. 
Boles  T.  Aldrldge,  176  S.  W.  1052.  Nor  do 
we  think  It  can  be  said  that,  as  a  matter  of 
law,  the  aiqpeUees  John  and  W.  B.  Wiltshire 
are  to  be  discharged  nnder  the  evidence. 
True,  neither  appellant  nor  any  other  witness 
testified  that  either  of  the  Wiltshlres  made 
any  representation  as  to  the  character  of  the 
land,  but  It  seems  undisputed  that  appellee 
John  Wiltshire  assisted  Grant  in  negotiating 
the  exchange,  and  there  was  evidence  tend- 
ing to  show  that  he  was  present  and  heard 
the  representations  ma.de  by  Orant  and  made 
no  denial  of  their  truth.  Indeed,  according 
to  the  testimony,  he  seems  to  have  been  the 
principal  speaker  In  the  negotiations,  and 
while  he  stated  that  be  knew  nothing  of  the 
character  of  the  land  except  what  the  appel- 
lee Grant  had  said,  yet  appellant's  testimony 
as  well  as  an  ex  parte  deposition  of  the  ap- 
pellee Grant,  and  perhaps  other  circumstanc- 
es, indicated  that  the  Wiltshlres  were  Inter- 
ested together  with  Orant  in  the  land,  and 
it  Is  undisputed  that  they  received  the  ven- 
dor's lien  notes  secured  by  the  120  acres  of 
land.  They  also  received  part  of  the  series 
of  notes  executed  by  the  appellant.  They 
testified  that  these  things  were  purchased 
from  Orant,  contending  that  in  part  payment 
therefor  they  extinguished  an  Indebtedness  of 
Grant's  to  them.  They  yet  hold  at  least  two 
of  the  notes  execnted  by  api)ellant. 

[4,  6]  Through  foreclosure  proceedings  they 
yet  possess  the  120  acres  of  land  upon  which 
the  nine  Barksdale  notes  rested,  and  under 
all  of  the  drcumstances  we  think  it  was  for 
the  Jury  to  say  whether  the  Wiltshlres  were 
Jointly  interested  in  and  participated  with 
the  appellee  Grant  in  the  acquisition  of  ap- 
pellant's property.  If  they  did,  they  cannot 
retain  the  fruits  of  appellee  Grant's  fraud,  if 
any,  on  the  ground  that  Individually  they 
made  no  representations.  In  that  state  of  the 
case  it  must  be  held  that  Grant  was  their 
agent,  and  that  an  acceptance  and  retention 
of  the  fruits  of  his  fraud  cannot  be  upheld 
without  incurring  liability.  See  31  Cya 
1235.    It  is  there  said: 

"Under  the  doctrine  of  equitable  estoppel  two 
persons  may  find  themselves  charged  with  all 
the  conseauences  of  agency  as  to  third  persons, 
when  as  between  themselves  there  exists  as  a 
matter  of  fact  no  agency  at  all,  or  no  agency 
for  the  particular  purpose  in  Question.  Strictly 
speaking,  agency  by  estoppel  should  be  limited 
to  cases  in  which  tliere  is  no  real,  but  only  an 
apparent,  agency;  for,  when  an  actual  agency 
is  shown,  whether  by  express  or  implied  ap- 
pointment, it  is  quite  unnecessary  to  invoke  the 
aid  of  estoppel.  Practically,  however,  this  dis- 
tinction is  not  clearly  made,  and  it  is  often 
impossible  from  the  facts  brought  out  by  the 
evidence  to  determine  whether  the  agency  is 
actual  or  ostensible.  In  most  cases  the  distinc- 
tion woidd  not  aSect  the  rights  of  Uie  parties. 


but,  as  elsewhere  pointed  out,  ooeaaiobally  a 
case  may  torn  oo  whether  the  agejuy  ia  im- 
plied or  IS  one  by  estoppel,  ^e  doctrine  of  es- 
toppel involves  apparent  or  ostensible  agency, 
which  exists  where  the  principal  Intentionally, 
or  by  want  of  ordinary  care,  induces  third  per- 
sons to  believe  another  to  be  bis  agent,  althon^ 
he  did  not  in  fact  employ  him.  As  to  third 
persons  the  distinction  between  actual  and  ap- 
parent or  ostensible  agency  is  nnimportant,  aa 
the  liability  of  principal  and  agent  is  the  same 
in  either  case,  bat  as  between  the  parties  them- 
selves, of  course,  the  ostensible  agent  is  no  agent 
at  all.  Apparent  or  ostensible  agency  is  really 
agency  by  estoppel,  and  it  is  more  strictly  ac- 
curate to  say  that  liability  arises  for  the  acts 
of  such  a  so-called  agent,  not  because  there  is 
any  agency,  but  because  the  principal  will  not 
be  permitted  to  deny  It." 

See,  also,  20  Cyc.  85. 

We  are  therefore  of  the  opinion  that  be- 
cause of  the  error  of  the  court  in  giving  the 
peremptory  Instruction  the  Judgment  must  be 
reversed. 

[6]  In  view  of  another  trial  we  think  it 
should  also  be  said  that  a  forfeiture  by  the 
state,  if  any,  of  the  Lamb  county  school  lands 
for  failure  to  pay  interest,  etc.,  constitutes 
no  defense  to  the  plaintiff's  action  If  the  for- 
feiture did  not  occur  until  in  August,  1915, 
after  the  institution  of  the  plaintiff's  suit 
wherein  a  reconveyance  of  the  property  was 
tendered  to  the  defendants.  A  tender  pre- 
vious to  the  institution  of  the  suit  was  alleg- 
ed, and  one  was  certainly  made  in  the  plain- 
tiff's petition,  and  \t  the  land  was  then  in 
good  standing  and  not  subject  to  forfeiture^ 
and  the  plaintiff  then  in  an  attitude  to  recon- 
vey  and  place  the  defendants  in  statu  quo, 
bis  right  to  rescind  existed,  and  if  thereafter 
the  Interest  was  unpaid  and  the  land  became 
subject  to  forfeiture,  the  defendants  at  least 
knowingly  participated  In  the  neglect,  and 
hence  cannot  Interpose  the  failure  as  a  de- 
fense to  the  action.  Culbertsoa  v.  Blanchard, 
79  Tex.  486,  15  S.  W.  700. 

[7]  We  think  also  that  the  appellee  Grant 
should  have  been  required  to  answer  the 
question  if  it  was  not  true  that  the  $6,000 
consideration  mentioned  in  the  deed  to  him 
for  the  Lamb  county  land  was  not  in  fact 
paid  by  a  transfer  or  conveyance  of  a  certain 
right  or  Interest  in  a  maize  header  patoited 
to  him,  and  in  which  John  and  W.  B.  WU^ 
Sblre  owned  a  certain  right  or  Interest  at  the 
time.  The  bill  of  exception  to  the  r^osal  of 
the  court  to  require  the  witness  to  answer 
this  question  states  that  Grant  would  have 
answered  the  question  in  the  affirmative.  If 
80,  the  answer  would  have  tended-  to  support 
the  plaintiirs  allegations  and  evidence  to  the 
effect  that  the  Wiltshlres  were  interested 
with  Grant  In  the  land  conveyed  to  tb»  plain- 
tiff as  a  result  of  the  negotiations  In  Decem- 
ber, 1011. 

[t,  1]  So,  too,  we  think  the  court  should 
have  overruled  the  objections  to  the  testi- 
mony of  the  witness  A.  Bontke,  to  the  effect 
that  he  had  a  conversation  with  the  def«id- 
ant  W.  C.  Grant  on  or  about  December  1, 
1911,  in  which  Grant  stated , in  ,tite  presence 
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of  the  defendant  W.  B.  WUtabire  tbat  the 
Lamb  county  land  was  rich  and  good  agricul- 
tural land  and  was  north  of  the  town  of  Ol- 
ton.  The  oonrersatlon  with  Bontke  was  ad- 
missible as  in  the  nature  of  an  admission 
against  interest  and  as  contradictor;  of 
Grant's  testimony  on  the  trial. 

For  the  error  of  the  court  In  taking  the 
case  from  the  Jury.  It  Is  ordered  that  the 
Judgment  be  reversed,  and  the  cause  remand- 
ed Xor  a  new  trial. 


PANHANDLE  &  S.  F.  RY.  GO.  et  aL  t. 

HUBBARD.     (No.  1080.) 

<Ck>art  of  GiTil  Appeals  of  Taiaa.     Amarillo. 

Dec.  20,  1800.) 

1.  Limitation  ot  AonoKs  «es>32(1)— MATUiui 
or  AjcnoN— XoaT^DAKAaxs  to  Shxpkeht. 

A  petition  for  damages  to  an  automobile 
during  shipment  alleging  tbat  the  damages  oc- 
curred in  transit  and  consisted  in  the  loss  of  a 
number  of  the  parts  and  injury  to  others,  stat- 
ing the  reasonable  value  at  destination  in  good 
condition,  and  in  the  conditi<m  in  which  it  did 
arrive,  states  an  action  in  tort,  not  on  contract, 
to  which  the  two-year  statute  of  limitation  ap- 
plies. 

[E2d.  Note.— For  other  cases,  s«e  Limitation  of 
Actions.  Cent.  Dig.  §{  143,  l4S :  Dec.  Dig.  «s> 
32(1).) 

2.  LmiTATioN  or  AcmoRS  «=9ll9(2)— €oK- 
mxncbuest  or  aoiions— duat  ir  ssbviok 
— Vacatinq. 

Where  the  petition  was  ffled  and  citation 
issued  some  time  before  the  action  was  barred, 
but  the  citation  was  not  sent  by  plaintiffs  at- 
torneys to  the  sheriff  for  service  tor  nearly  two 
months,  at  which  time  the  right  of  action  was 
barred,  the  plaintiff  must  show  a  bona  fide  in- 
tention to  have  the  process  served  in  time,  and 
a  reasonable  excuse  for  not  having  done  so. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  CentDig.  |  680;  Dec.Dig.  «=9ll9(2).] 

8.  LiiOTATioR  or  AOnoKS  4=b199(1)— Qtn»- 
nons  roB  Jubt— Ezonsx  roB  Dki^t— Sxbv- 

ICB. 

Where  a  citation  was  not  sent  for  service 
nndl  two  months  after  it  was  issued  and  after 
the  right  of  action  was  barred  by  limitations, 
plaintiff's  intention  to  have  it  served  and  the 
reasonableness  of  his  excuse  ivesent  qneetlonB 
for  the  Jury. 

[Eid.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  t  727;    Dec.  Dig.  <Ss>19g 

mi 

4.  Cabbikbs  «=901— Coktxbsion  or  Goods— 
DucARD  roB  Bzobssivb  Fbbioht. 

Where  the  carrier  demands  excessive  and 
illegal  fright  charges  and  on  the  refusal  of  the 
shipper  to  pay  them  declines  to  deliver  the 
goods,  and  sells  the  goods  for  the  charges,  there 
b  a  conversion, 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  S38-aSt) ;  Dec.  Dig.  «=391.1 

6.  Cabbikbs    4=»191  —  Stobaqk    Chabokb- 

WBONOrOI.  DKnCNTION. 

A  carrier  is  not  entitled  to  storage  charges 
on  goods  wrongfully  detained  by  It. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  878;   Dec.  Dig.  <S=3l91.] 

Appeal  from  Hale  County  Court,  W.  B. 
liCwls,  Judge. 

Action  by  B.  A  Hubbard  against  the  Pan- 
handle &  S&tii&  F^  Railway  Company  and 


another.    Judgment  for  plaintiff,  and  defsnd- 
ants  appeaL    Reversed  and  remanded. 

Terry,  Cavln  &  Mills,  of  Galveston,  -Oeo. 
Thompson,  of  Ft  Worth,  and  Madden,  Tru- 
love,  Rybum  &  Pipkin,  of  Amarillo,  for  ap- 
peUants.  W.  W.  Kirk  and  Y.  Wl  Holmes, 
both  of  Plainvlew,  for  appellee. 

HAIAj,  J.  The  following  statement  of  the 
nature  and  result  of  the  suit  is  adopted  from 
appellee's  brief: 

"Appellee,  B.  A.  Hubbard,  brought  this>snit 
in  the  county  court,  August  2S.  1915,  against 
appellants,  the  Panhandle  &  Santa  Fe  and  the 
Texas  &  Pacific  Railway  Oompanies,  for-  al- 
leged damages  to  an  automobile  shioped  by  him 
from  Plainview  to  Weatherford,  Tex.,  on  Oc- 
tober 7,  1913,  consigned  to  H.  G.  Gilbert  al- 
leging that  the  damages  occurred  in  transit  and 
the  damages  being  the  loss  of  a  great  number  of 
parts  and  injury  to  two  parts  to  the  extent  of 
wortiilessness;  that  the  reasonable  market  v(d- 
ue  at  destination  in  the  condition  in  which  the 
automobile  should  have  arrived  was  $700;  that 
the  reasonable  market  value  in  the  condition  in 
which  the  same  did  arrive  was  $406,  and  fur- 
ther for  conversion  of  the  automobile  in  the 
condition  in  which  the  same  did  arrive  at  des- 
tination, the  conversion  occurring  in  either  one 
or  two  ways,  viz.  the  first  alleged  being  that 
consignee  refused  to  accept  the  antomoblle  by 
reason  of  its  damaged  condition,  and  that  when 
plaintiff  called  at  Weatherford  to  pay  the  prop- 
er freight  charges  thereon  and  to  receive  same 
the  agent  of  defendants  at  destination  demanded 
payment  of  plaintiff  excessive  freight  charges, 
which  he  refused  to  pay,  and  the  same  sued  for 
in  this  instance  of  conversion  b^ng  $405,  the 
alleeed  reasonable  market  value  of  the  car  at 
destination  at  the  time' of  arrival,  the  second 
instance  of  conversion  being  alleged  that  there- 
after, without  the  knowledge  or  consent  of  plain- 
tiff, the  defendants  removed  the  car  from  des- 
tination to  Weatherford,  thereby  converting  the 
same,  and  the  smn  sued  for  in  this  instance  be- 
ing whatever  the  reasonable  market  value  of  the 
car  might  be  at  destination  at  the  time  of  such 
removal  as  proof  might  show  upon  trial,  and 
setting  out  that  freight  charges  had  not  been 
paid,  and  asking  for  judgment  against  the  de* 
lendants  in  the  sum  of  $700,  less  proper  freight 
charges." 

Defendants  answered  by  general  demurrer, 
special  exceptions,  general  denial,  plea  of 
two-year  statute  of  limitation;  that  the  ship- 
ment arrived  at  destination  as  alleged  by 
plaintiff,  but  that  It  arrived  in  the  same  con- 
dition in  which  It  was  received  by  them  for 
shipment;  that  they  had  tendesed  the  auto- 
mobile to  the  consignee  at  destination  upon 
his  paying  freight  charges  to  the  amount  of 
$62.80;  that  freight  charges  and  demurrage 
at  the  time  of  suit  was  $104.40,  for  whldi 
they  ask  judgment  The  answer  also  tender- 
ed the  automobile  to  plaintiffs  upon  payment 
of  said  sum. 

The  issue  of  limitation  is  raised  by  several 
assignments.  It  Is  shown  that  the  shipment 
was  made  tcom  Plainview  October  7,  1913, 
and  arrived  at  Weatherford,  Its  destination. 
October  12,  1918.  The  consignee  was  noti- 
fied of  its  arrival  October  13,  1913.  It  was 
understood  that  consignee  would  pay  the 
freight.    Appellee  testified  that  he  was  notl- 
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fled  by  appellants'  agent  at  Weatherford 
about  ten  days  after  Its  arrival  there  that 
appellee  would  not  aoc^t  the  automobile. 

The  original  petition  was  filed  August  28, 
1915,  and  citations  were  Issued  the  same  day. 
The  first  regular  session  of  the  county  court 
convened  September  6,  1916,  and  the  second 
regular  session  December  6,  1915.  The  shei^ 
Iff  of  Hale  county,  where  service  was  made 
upon  the  Panhandle  &  Santa  V6  Railway  Com- 
pany, testified  that  the  citation  to  said  com- 
pany was  received  at  his  office  October  23, 
1915 ;  that  he  served  it  October  25,  1915,  as 
appears  from  the  return  of  the  writ ;  that  if 
It  had  reached  him  August  28, 1915,  he  could 
have  served  it  on  that  day;  that,  according 
to  bis  recollection,  he  received  the  citation 
from  one  of  appellee's  attorneys.  The  return 
on  the  citation  served  on  the  Texas  &  Pacific 
Railway  Company  shows  that  it  was  issued 
August  28,  1916,  by  the  county  clerk  of  Hale 
county,  was  received  by  the  sheriff  of  Nolan 
county,  where  said  company  had  an  agent, 
October  18,  1916,  and  executed  the  same  day 
by  service  on  the  local  agent  of  said  railway 
company.  It  further  appears  that  November 
9,  1915,  alias  citations  were  issued,  and  that 
the  one  issued  to  Hale  county  was  returned 
the  same  day,  duly  served;  but  the  one  is- 
sued to  be  served  on  the  Texas  &  Pacific  Rail- 
way company  was  not  found  in  the  files. 

[1]  According  to  the  allegations  in  the  peti- 
tion, plaintiff  did  not  base  his  action  upon 
the  contract  of  shipment,  but  endeavored  to 
hold  the  defendants  liable  in  tort,  and  there- 
fore the  two-year  statute  of  Umltati<Hi  ap- 
plies to  the  action.  Elder,  Dempster  &  Oa  t. 
St.  Louis  &  Southwestern  Railway  Co.  of 
Texas  (Sup.)  154  S.  W.  975. 

[2]  The  petition  was  filed  within  the  two- 
year  period  of  limitation,  and  citations  were 
issued  the  same  day.  The  first  qnestian  to 
be  considered  is:  Were  they  served  in  time 
to  prevent  the  bar?  The  shipment  arrived  at 
Weatherford  October  12,  1913,  and  the  con- 
signee was  notified  the  next  day  but  refused  bo 
pay  the  freight  and  accept  the  automobile  on 
account  of  its  battered  condition  and  because 
some  parts  were  missing.  Appellee's  right  of 
action  to  recover  for  such  damages  accrued 
October  13,  1913.  In  the  absence  of  a  suf- 
ficient excuse  for  the  delay  in  having  the  first 
citations  which  were  issued  August  28,  1916, 
served,  the  action  is  barred  as  to  all  such 
damages.  In  regard  to  that  part  of  appellee's 
action  for  conversion,  by  reason  of  the  de- 
mand by  the  station  agent  of  an  illegal 
amount  of  freight,  the  record  is  not  very  clear. 
When  the  demand  was  made,  and  when  the 
proper  sum  was  tendered,  Is  left  uncertain, 
even  by  the  testimony  of  appellee  himself. 
The  evidence  of  the  clerk  of  the  court  and 
the  sheriff  of  Hale  county  tends  to  show 
that  the  citations  were  in  the  hands  of  ap- 
pellee or  his  attorneys  between  August  28, 


1915,  and  the  dates  they  were  received  by 
the  sheriffs  of  Hale  and  Nolan  counties,  re- 
spectively. Under  such  circumstances  appel- 
lee must  show  a  bona  flde  intuition  to  have 
the  process  served  and  a  reasonable  excuse 
for  not  having  done  so.  Faires  v.  Loessin,  46 
Tex.  Civ.  App.  651, 102  S.  W.  924 ;  Rlck«>r  v. 
Shoemaker,  81  Tex.  22,  16  8.  W.  646;  BSstes  v. 
McWhorter,  182  S.  W.  887 ;  Wlggs  v.  Dooley, 
28  Tex.  CJv.  App.  61,  66  S.  W.  306. 

[S]  We  think  in  the  Ught  of  the  record  these 
were  questions  of  fact  which  should  liave 
been  submitted  to  the  Jury,  and  the  court  err- 
ed in  reusing  appellants'  special  charge,  re- 
questing such  submission.  Oulf,  etc.,  Ry.  Co. 
V.  Flatt,  36  S.  W.  1031 ;  Wood  v.  Rallvray  Co., 
15  Tex.  Civ.  App.  322,  40  8.  W.  24. 

[4]  Where  the  carrier  demands  an  exces- 
sive and  illegal  freight  charge,  and  upon  the 
refusal  of  the  shipper  to  pay  It  declines  to  de- 
liver the  goods  and  sells  them  for  the  charges, 
it  is  a  conversion.  P.  &  N.  T.  Ry.  Co.  v.  Port- 
er, 183  S.  W.  OS,  and  authorities  cited. 

[S]  The  wrongful  detention  of  goods  by  a 
carrier  will  defeat  its  claim  for  storage.  Son. 
Pac.  Co.  v.  Redding  et  aL,  17  Tex.  Civ.  App. 
440,  43  S.  W.  1061. 

What  has  been  said  disposes  of  all  the 
material  questions  presented,  and  the  remain- 
ing assignments  are  overruled. 

Reversed  and  remanded. 


SILVER  VALLEY  HORSE  CO.  v.  a  V. 
BVAN8  ft  GO.    (No.  6698.) 

(Ck>urt  of  Civil  Appeals  of  Texas.     Aostiii. 
Nov.  16,  1916.    On  Motion  for  Re- 
hearing, Jan.  6,  1917.) 

1.  Pleading  «=>248(2)  —  AMKNoitMiT  —  New 
Oausi.  of  Action. 

Where  any  evidence  introduced  under  appel- 
lant's third  amendment  to  its  petitioii  could  nave 
been  offered  under  its  first  or  second  amendment, 
the  same  defenses  urged  against  each,  the  same 
measure  of  damages  recovered,  and  a  recovery 
had  upon  either  would  have  barred  a  recovery 
upon  Oie  others,  no  new  cause  of  action  is  plead- 
ed by  the  third  amendment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent,  Dig.  $  687;    Dec  Dig.  <S=>248(2).] 

2.  Limitation  of  Actions  i^»127(13)  — 
Amended  Pleading  —  New  Cause  op  Ac- 
tion. 

Where  appellant's  original  petition  to  re- 
cover damages  for  appellee's  refusal  to  fumiah 
him  with  another  stallion  of  equal  value  in  place 
of  one  purchased  which  proved  unsatisfactory 
was  filed  within  four  years  after  the  breach  of 
contract,  appellant's  amended  petition,  fileii 
more  than  four  years  later,  alleging  the  same 
facts  and  in  addition  that  appellees  were  bound 
to  furnish  another  stallion  of  the  some  kind 
and  breed,  and  o£  equal  value,"  which  was  oniit- 
ted  in  the  contract  oy  mutual  mistake,  did  not 
set  up  a  new  cause  oi  action,  but  merely  set  out 
the  entire  contract  and  implied  tne  facts  per- 
taining thereto,  and  was  not  barred  by  the  stat- 
ute of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitatioa 
of  Actions,  Cent.  Dig.  |  645;  Dec  Dig.  «=» 
127(13);    Pleading,  Cent.  Dig.  |  688J 


<<>=3For  other  cues  «ee  same  topic  aad  KBT-NUUBBR  In  all  Kar-NuBberad  OltlsH  and  latfum 


Texj 


SILVER  TAIiI<ET  HOUSE  CO.  r.  C.  V.  EVANS  A  CO. 


795 


Appeal  from  District  Oonrt,  Tom  Oreen 
County;  J.  W.  Tlmmlna,  Judge. 

Action  l^  the  SUver  Valley  Hone  Gompa- 
D7  against  G.  V.  Stvans  &  Co.  Bzceptlons  to 
amended  petition  sustained  and  suit  dismiss- 
ed, and  plalntlfl  aiweala.  Berened  and  z»- 
manded. 

Hill,  Lee  &  HlII,  of  San  Angelo,  and  Wood- 
ward ft  Baker,  and  Crlts  &  Woodward,  all 
of  Coleman,  for  appellant.  S'nodgrass,  Dlb- 
rell  &  Snodgrasa,  of  Coleman,  for  appellee. 

KICE,  jr.    This  suit  was  brought  October 

12,  1911,  by  appellants,  plaintiffs  below,  in 
the  district  court  of  Tom  Green  county,  to  re- 
cover damages  by  reason  of  alleged  breach  of 
contract  on  the  part  of  appellees,  and  after- 
wards, on  plea  of  privilege,  was  transferred 
to  the  district  court  of  Tom  Green  county, 
where  tike  same  was  finally  tried ;  appellant 
alleging  that  on  the  9th  of  April,  1910,  it 
purchased  from  appellees  for  $1,800  a  cer- 
tain stallion  for  breeding  purposes,  the  latter 
guaranteeing  that  the  stallion  was  a  satis- 
factory and  sure  breeder,  and  agreeing  that 
in  the  event  he  should  prove  not  to  be  as 
represented,  that  they  would  furnish  appel- 
lant another  stallion  of  equal  value.  Far- 
ther alleging  that  the  stallion,  upon  trial, 
proved  worthless  for  the  purposes  mentioned, 
and  that  It  had  tendered  such  stallion  back 
demanding  of  appellees  that  they  replace 
him  with  another  stallion  of  the  same  kind 
and  breed  and  of  equal  value,  which  they  re- 
fused to  do.  Thereafter  on  NovHnber  20, 
1911,  and  on  April  22,  1912,  respectively,  ap- 
pellant filed  Its  first  and  second  amended 
original  petitions,  wherein  it  set  out  substan- 
tially the  same  facts,  amplifying  the  same  In 
matter  of  detail,  but  pleading  the  same  con- 
tract between  it  and  appellees,  which  it  al- 
leged was  in  writing,  setting  up  the  breach 
thereof  by  the  latter,  adding,  however,  in 
each  that  the  appellees  agreed  to  take  said 
stallion  back  and  give  appellant  another  stal- 
lion of  equal  value,  thereby  meaning  that  if 
said  horse  proved  unsatisfactory  under  said 
contract  and  agreement,  and  that  If  said  stal- 
lion failed  to  be  as  represented,  they  agreed 
to  take  said  stallion  back  and  to  give  appel- 
lant another  of  equal  value,  thereby  meaning 
another  stallion  of  the  same  kind  and  breed 
and  of  equal  value.    Thereafter  on  December 

13,  191IS,  appellant  filed  its  third  amended 
original  petition,  which  set  out  substantially 
the  same  tacts  as  previously  alleged,  except 
that  it  alleged  that  the  or\glnal  contract  be- 
tween the  parties  bound  appellees  to  furnish 
appellant,  In  the  event  said  horse  proved  to 
be  unsatisfactory,  another  of  the  same  kind 
and  breed  and  of  equal  value,  which  it  was 
averred  was  omitted  from  the  original  con- 
tract by  mutual  mistake. 

Appellees  addressed  special  excepti<Hi8  to 
the  last-named  petition,  insisting  that  said 
pleading  set  up  a  new  cause  of  action  from 
that  alleged  in  the  amended  petiUpna,  which 


said  new  cause  of  action  was  not  pleaded 
until  four  years  after  it  accrued,  for  which 
reason  it  was  barred  by  the  statute  of  limita- 
tions. 

This  exception  was  sustained,  and  appel- 
lant, declining  to  amend,  the  salt  was  dis- 
missed, from  which  Judgment  appellant  pros- 
ecutes this  appeal,  urging  that  the  court  err- 
ed in  sustaining  such  exception,  Insisting  by 
its  proposition  thereunder  that  its  third 
amended  original  petition  only  enlarged  upon 
the  cause  of  action  theretofore  pleaded,  alleg- 
ing more  specifically  the  terms  and  conditions 
of  the  contract  of  guaranty,  the  breach  of 
which  was  the  foundation  of  its  cause  of  ac- 
tion ;  so  that  the  only  question  for  our  deter- 
mination is  the  correctness  of  the  ruling  of 
the  court  upon  such  exception. 

It  is  always  permissible  for  the  plalntlfr 
to  amplify  and  set  out  more  fully  the  facts 
upon  which  the  cause  of  action  originally 
sued  upon  was  based,  in  order  to  make  the 
pleading  conform  to  the  facts  sought  to  be 
offered  in  evidence  to  sustain  it ;  and  this  we 
understand  to  be  the  settled  law  of  this  state, 
supported  by  many  adjudicated  cases.  See 
Thouvenin  v.  Lea,  26  Tex.  812 ;  Burton-Lingo 
Co.  V.  Beyer,  84  Tex.  Civ.  App.  276,  78  S.  W. 
248 ;  T.  &  N.  O.  Ry.  Ca  v.  Gllppenger,  47  Tex. 
Civ.  App.  510,  106  8.  W.  166;  Cotter,  Trne- 
love  &  Co.  T.  Parks,  80  Tex.  639,  16  S.  W. 
307;  Booth  v.  Houston  Packing  Co.,  105  S. 
W.  46;  Mayes  v.  MagiU,  48  Tex.  av.  App. 
648, 107  S.  W.  868 ;  Green  v.  Loftus,  182  S.  W. 
502;  McWhorter  v.  Estes,  175  S.  W.  846;  W. 
n.  Telegraph  Co.  v.  Smith,  146  S.  W.  332 ;  S. 
A.  &  A.  P.  By.  Co.  V.  Bradit,  167  S.  W.  269; 
W.  U.  Telegraph  Co.  v.  Smith,  183  S.  W.  1062 ; 
Baker  v.  Gulf,  C.  4  S.  F.  By.  Co.,  184  S.  W. 
267,  recently  decided  by  this  court,  not  yet 
oflScially  reported. 

The  case  of  Thouvenin  v.  Lea,  supra,  was 
one  where  the  plaintiff  sued  to  recover  land 
and  the  value  of  certain  improvements.  The 
land  had  been  sold  under  a  parol  contract, 
and  the  plaintiff  claimed  the  value  of  certain 
Improvements  by  virtue  of  a  parol  agreement 
that  he  should  be  paid  for  making  them.  By 
amendment  the  plaintiff  set  out  more  fully 
the  terms  of  the  contract  under  which  he 
claimed.  To  this  the  defendant  pleaded  the 
two-year  statute  of  limitation,  which  was 
sustained  by  the  trial  court  The  Supreme 
Court,  in  passing  on  the  question,  said: 

"Nor  shonld  the  ezceptloiis  to  the  amended 
petitiMi,  upon  the  ground  that  It  set  up  a  new 
cause  of  action  wmch  was  barred  previous  to 
the  filing  of  the  amendment,  have  been  sus- 
tained by  the  court  The  cause  of  action  pre- 
sented in  the  original  petition  was  the  breach  of 
contract  in  the  sale  by  parol  of  a  tract  of  land, 
by  reason  of  which,  it  was  alleged,  appellant 
became  liable  to  par  for  the  improvements  made 
upon  the  land.  The  amended  petition  merely 
enlarges  and  states  more  fully  and  accurately 
the  ucts  with  reference  to  ue  same  ccmtract 
upon  which  the  original  petition  was  based,  It 
only  states  an  additional  stipulation  in  the 
agreement  between  the  parties,  which  was  omit- 
ted in  the  original  petition.  It  enlarges,  but  in 
no  manner  contradictSi  the  allegationa  previous- 
Digitized 
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I7  made.  The  very  object  of  an  amendment  la 
to  supply  the  omissions  of  the  original  plead- 
ings. And  it  never  has  been  supposed  that  the 
statute  of  limitations  would  present  any  impedi- 
ment to  its  being  done  at  any  time  during  the 
progress  of  the  cause.  The  statute  only  oper- 
ates as  a  bar  when  it  is  sought  under  the  name 
of  an  amendment  to  present  a  new  suit." 

The  case  of  Western  Union  Telegraph  Co. 
V.  Smith,  133  S.  W.  1063,  was  one  where 
plaintiff  sued  to  recover  damages  from  the 
telegraph  company  for  falling  to  deliver 
a  death  message.  The  court  la  that  case 
held  that  the  plaintiff,  not  having  alleged  a 
contract  on  the  part  of  the  company  to  deliv- 
er the  message,  the  demurrer  was  properly 
Bustained.  The  same  case  upon  a  second  trial 
(146  S.  W.  332)  announces  the  doctrine  that, 
although  the  plaintiff  had  failed  In  hia  orig- 
inal petition  to  allege  a  contract  with  the 
company  to  transmit  and  deliver  the  mes- 
sage, the  amendment  setting  up  the  contract 
and  alleging  payment  of  the  fees  demanded 
by  the  company,  and  which  amendment  was 
filed  more  than  two  years  after  the  injury 
occurred,  was  not  barred  by  the  statute  of 
limitation  of  two  years,  and  did  not  set  up  a 
new  cause  of  action.  Mr.  Chief  Justice  Key, 
in  passing  upon  the  question,  said: 

"We  held  on  the  former  appeal  that  the  peti- 
tion then  imder  consideration  did  not  allege 
that  the  defendant  had  entered  into  a  contract, 
or  had  otherwise  obligated  itself  to  transmit 
and  deliver  the  telegram  referred  to.  The 
amended  petition  cured  those  defects;  but  the 
defendant  took  the  position  in  the  court  below 
that  the  amended  petition  waa  in  fact  the  com- 
mencement of  a  suit,  and,  as  more  than  two 
years  had  elapsed,  the  cause  of  action  was  bar- 
red by  limitation.  The  trial  court  overruled 
that  contention,  and  that  ruling  ia  assigned  as 
error.  It  is  also  contended  t&t  the  amended 
petition  set  up  a  new  cause  of  action,  and,  as 
more  than  two  years  had  elapsed,  it  was  barred 
by  limitation.  W«  overrule  DOth  of  tbeae  con- 
tentions, and  hold  that,  although  the  plaintiff's 
original'petition  was  so  defective  as  that  it  did 
not  suffiaentiv  state  a  cause  of  action,  the 
amended  petition,  which  supplied  the  omissions 
and  stated  a  cause  of  action,  was  not  barred  by 
limitation.  Both  petitions  sought  a  recovery  on 
account  of  defendant's  negligence  and  delay  in 
the  transmi88i<m  and  deliverv  of  a  certain  mes- 
sage. The  firat  failed  to  allege  facts  showing 
that  any  legal  duty  rested  upon  the  defendant 
concemmg  the  message;  and  the  second  sup- 
plied that  omission.  The  first,  although  essen- 
tially defective,  arrested  the  statute  of  limita- 
tions." 

In  Mayes  r.  MaglU,  supra,  it  was  said: 

"But  if  the  amended  petition  in  any  way  re- 
tained even  a  part  of  the  cause  of  action  as 
asserted  b;^  the  original  petitiou,  and  afterward 
reasserted  by  the  amended  petition,  it  is  suf- 
ficient to  prevent  the  running  of  the  statute  aft- 
er the  original  petition  was  med." 

In  San  Antonio  &  Aransas  Pass  By.  Ca  t. 
Bracht,  supra,  the  court,  in  pointing  out  the 
four  tests  for  determiniiig  whether  a  new 
cause  of  action  is  pleaded,  said: 

"(1)  Would  a  recovery  had  upon  the  original 
bar  a  recovery  under  the  amended  petition? 
(2)  Would  the  same  evidence  support  both  of  the 
pleadings?  (3)  Is  the  measure  of  damages  the 
same  in  each  case?  (4)  Are  the  allegations  of 
each  subject  to  the  same  defense?" 

[1]  In  the  present  case  appellant  relied  for 
lecovery  upon  the  breach  ot  the  same  coa- 


tfaet,  based  apon  the  same  facts,  made  at 
the  same  time  between  the  same  parties: 
and  we  are  of  opinion  tliat  any  eTidence  in- 
troduced under  the  third  amended  petition 
could  have  been  offered  under  the  first  or 
second,  and  that  the  same  defenses  could 
have  been  urged  against  each — the  same 
measure  of  damages  could  have  been  recover- 
ed under  the  one  as  under  the  other,  and  a 
recovery  had  upon  either  would  have  barred 
a  recovery  upon  the  others.  It  is  true,  the 
entire  contract  was  not  set  out  In  the  origi- 
nal petition  or  in  the  first  two  amendments; 
but  appellant  had  the  right,  we  think,  to 
amend  its  pleading  and  set  up  the  entire 
contract  and  all  facts  upon  which  it  sought 
a  recovery,  provided,  of  course.  It  did  not 
set  up  a  new  cause  of  action. 

In  the  instant  case  it  occurs  to  us  that  wi- 
der the  allegations  of  the  first  two  amend- 
ments, appellant  had  the  right  to  show  the 
purpose  for  which  the  horse  was  purchased, 
and  If  he  was  not  suitable  for  such  purpose 
that  appellees  guaranteed  to  replace  him 
with  another  of  equal  value,  and  that  by 
the  expression  "equal  value,"  under  the  cir- 
cumstances of  this  case,  was  meant  a  horse 
of  like  kind  and  breed. 

Believing  that  the  court  erred  In  sustaining 
the  exceptions  above  discussed,  its  judgment 
Is  reversed,  and  the  cause  remanded  for 
another  trlElL 

Beversed  and  remanded. 

On  Motion  for  Behearln^ 

[2]  We  have  carefully  read  and  considered 
appellees'  motion  for  rehearing,  together  with 
the  cases  therein  relied  upon,  and  are  con- 
strained to  believe  that  they  are  not  applica- 
ble to  the  point  raised  In  this  appeaL  This 
was  not  a  suit  to  reform  and  «iforce  a  con- 
tract; but,  on  the  c<Hitrary,  was  a  suit  to 
recover  damages  for  breach  of  an  alleged 
written  contract  The  original  petition  and 
the  two  amendments  having  failed  to  state 
fully  the  entire  terms  of  the  contract,  the 
third  amended  petition  undertook  to  do  so, 
averring  that  certain  portions  thereot  set- 
ting the  same  out,  were  omitted  through 
mutual  mistake.  Appellees  contend  that 
since  this  last  amendment  was  filed  more 
than  four  years  after  the  date  of  the  con- 
tract and  the  discovery  of  the  mistake,  it 
was  barred  by  limitation,  which  it  urged  by 
its  demurrer  as  a  defense  to  plaintlfl's  right 
to  recover  in  this  action.  If  plaintiff  had 
brought  the  suit  to  recover  damages  more 
than  four  years  after  the  breach  of  the  con- 
tract, then  It  is  conceded  that  appellees'  ex- 
ception ought  to  have  been  sustained.  This  Is 
not  the  case,  however,  but,  on  the  contrary, 
the  suit  was  brought  to  recover  damages  be- 
fore it  was  barred,  but  the  plaintiff  in  Its 
petition  omitted  to  set  out  portions  of  the 
contract  which  It  subsequenUy  did  by  its 
amendment;  and  as  the  amendment  was 
made  four  years  after  the  cause  of  action 
arose,  It  is  contended  on  the  part  oC  appel- 
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lees  that  the  statute  of  limitation  conld  be 
urged  against  it  It  was  not  setting  up  or 
undertakiag  to  set  up  a  new  cause  of  ac- 
tion, but  merely  an  ampllflcatlon  of  the  Mdgi- 
nal  cause  of  action  partially  pleaded. 

While  the  petition  undertook  to  recover 
for  a  breach  of  the  contract,  it  omitted  to 
fully  state  what  the  contract  really  was; 
and  plaintUt  had  the  right,  we  think,  by 
amendment,  to  plead  the  contract  as  it  In 
fact  existed.  The  allegation  that  a  part  of 
the  contract  was  omitted  by  mutual  mistake 
may  be  stricken  out}  and  still  the  petition  as 
finally  amended  shows  a  good  cause  of  action 
for  a  breach  of  contract 

We  therefore  adhere  to  our  original  opin- 
ion in  holding  that  the  court  erred  in  sus- 
taining the  demurrer,  and  overrule  the  mo- 
tion for  rehearing. 

Motion  overruled. 


FIRST  NAT.  BANE  OF  KMOHT  v.  HBHU 
BSLIi.     (No.  IQBO.) 

(Court  of  Cfivll  Appeals  of  Texas.    Dallas.    Dee. 
18.  1916J 

1.  JUDOKS  <3=>46  — DieQT7AI,inCATI0N    TO    AOT 
— EELATIONBHEP   TO   PEBSON   INTEKESTIID. 

A  judge  of  the  county  court  who  presided 
at  the  trial  of  a  cause,  wdo  was  related  within 
the  third  degree  to  one  of  the  sureties  on  the 
appellant's  bond  against  whom  jndsment  should 
have  be«n  rendered,  by  reason  of  his  undertak- 
ing as  such  mrtty,  should  have  recused  himself 
as  disqualified,  and  declined  to  make  any  order 
in  the  case  on  appeal  to  the  county  court 

[Bd.  Note.— For  other  cases,  see  Judges,  Oent 
Dig.  {§  208-212;    Dec.  Dig.  «=»46.] 

2.  JupexB  ^=>42— DiSQUALincATioN  TO  Act. 

Where  a  Judge  had  actual  knowledge  that 
the  allegations  of  a  cross-action  in  a  suit  in  tbe 
justice's  court  were  sufficient  to  show  a  cause 
of  action  against  him,  and  the  record  fails  to 
show  tliat  ue  purpose  for  making  him  a  party 
was  to  disvnalify  him  to  try  the  original  suit, 
having  thus  been  made  a  party  to  the  suit  hs 
■hoold  have  held  himself  disQualified  to  sit  in 
the  case  on  appeal  to  the  county  court 

[Ed.  Note. — ^For  other  cases,  see  Judges,  Oent 
Dig.  §f  190-200;    Dee.  Dig.  «=>42.] 
SL  Apfkai.   akd   Bbbob  •=>409(2)— Rkcobd— 
Showiko  RKSESVATiotf  or  Orouitd  tob  He- 
view— Bill  OF  £XCKFn0H. 
Where  a  transcript  does  not  show  that  the 
necessary  order  was  made  and  entered  of  record, 
showing  what  disposition  was  made  of  a  plea 
in  abatement  for  nonjoinder  of  necessarr  par- 
ties, and  it  does  not  appear,  except  by  bill  of 
exception,  that  the  plea  was  called  to  the  at- 
tention of  the  court  and  action  taken  thereon, 
tbe  plea  cannot  be  reviewed. 

fJEd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  2296;  Dec.  Dig.  «=9499(2)).] 

4.  UsTjBT  «s»110— Rkcovebt  01  Ububt  Paid 

— NiCESSABT    PABTT. 

The  joint  and  several  obligors  with  the  de- 
fendant on  contracts  claimed  to  be  usurious  are 
necessary  parties  to  an  action  to  recover  the 
osnrions  interest  paid. 

[Ed.  Note.— For  other  cases,  sflc  Usury,  Cent. 
THg.  ii  270,  271 ;  Dec.  Dig.  -8=»110.] 

6.  JUSTICEB   or  THE   Peacb   «=jl4e(l)— Deci- 
SlOICa  REVDWABLB— "FlWAL  JtJD&MENT." 

A  judgment  in  a  justice  court  in  favor  of  the 
plaintiff,  thouA  it  failed  to  expreasly  dispose  of 


the  defendaat's  cross-actian  or  plea  in  reconven- 
tion, is  a  "final  judgment"  which  will  support 
an  appeal. 

[E!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  480.  481;  Dec.  Dig. 
«s>146(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  F^al  Judgment.] 

6.  Pleading    $=>214(1)  —  DEmrBBBK— Aduis- 

SIONS    BT    DEirnSBKB. 

For  the  purpose  of  a  general  demurrer,  the 
allegations  of  a  cross-bill  must  be  taken  as  true. 
[Ed.    Note.— For    other   cases,   see    Pleading, 
Cent  Dig.  SS  626,  629;  De&  Dig.  «=3214(1).] 

7.  Pleading  e=>148— Ceoss-Bili^— S-dtbtioibr- 

OT. 

-  In  action  to  recover  usury  on  promissory 
notes,  a  cross-bill,  alleging  that  the  pfaintiS  and 
others  had  entered  into  a  conspiracy  to  bring 
suits  against  the  defendant  bank,  charging  it 
with  dealing  unfairly  with  its  customers,  and 
that  plaintiff's  counsel  was  to  accept  as  com- 
pensation a  part  of  whatever  moneys  could  be 
obtained  from  this  defendant^,  that  in  pursu- 
ance of  this  conspiracy  this  suit  was  brought  by 
plaintiff  willfully  and  maliciously  to  injure  the 
defendant,  and  that  by  the  bringing  of  the  suit 
the  defendant  has  been  injured  in  damages  stat- 
ed was  sufficient  to  show  a  cause  of  action  in 
reconvention  or  cross-action  and  authorise  the 
admission  of  evidence  to  support  it 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  g  301 ;   Dec.  Dig.  <S=>148.] 

8.  Appeal  and  Ebbob  ^=3554(1)— Statement 
or  Faotb— Affidavit  as  to  Depbivation 
or. 

In  an  action  to  recover  usury  charged  on 
notes,  an  affidavit  that  a  statement  of  facts 
had  been  prepared,  signed  by  attorneys  for  both 
parties,  as  a  fair  and  correct  statement  but  that 
the  trial  judge  had  refused,  either  to  approve  or 
disapprove  of  same,  stating  that  he  intended  to 
prevent  an  appeal,  was  sufficient  to  warrant 
the  conclusion  that  appellant  and  counsel  did  all 
possible  to  procure  a  statement  of  facts  in  ac- 
cordance with  the  statute,  and  that  they  were  de- 
prived of  such  statement  by  the  arbitrary  ac- 
tion of  the  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  U  2472-2474,  2476,  2477; 
Dec.  Dig.  «=>66l(l)J 

9.  Appeal  and  Ebbob  9=»571— Statement  or 
Pacts— Pboceedingb  to  Compel— Settle- 
ment and  sionino. 

Where  a  trial  judge  arbitrarily  refused  to 
approve  a  statement  of  facts  made  out  and 
speed  to  by  the  parties,  or  to  make  and  file  one 
himself,  the  appellant's  remedy  is  by  mandamus 
to  compel  the  trial  judge  to  discharge  his  statu- 
tory duty,  and  not  to  have  the  judgment  against 
him  reversed  on  appeal. 

[Ed.  Note. — For  other  csRes,  see  Appeal  and 
Error,  Cent  Dig.  §i  2550-2553 ;  Dec.  Dig.  «=» 
671.] 

Appeal  from  Rains  County  Court 
Suit  by  J.  B.  Herrell  against  the  First  Na- 
tional Bank  of  Emory.  From  a  judgment 
of  the  county  court  for  plaintiff  on  appeal, 
and  from  a  Judgment  of  the  justice  court  for 
plalntlfT,  defendant  appeals.  Reversed  and 
remanded. 

W.  B.  Wynne,  of  Wills  Point,  and  O.  H. 
Bodes  and  W.  H.  Clendenln,  both  of  Ehnory, 
for  appellant 

TAIiBOT,  3.  This  suit  was  Instituted  In 
the  Justice  court  of  precinct  No.  %  Rains 
county,  Tex.,  by  the  appellee  to  recover  of 
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the  a|^>ellant  the  amn  of  $6S  as  usury,  alleg- 
ed to  have  been  charged  appellee  on  three 
certain  promissory  notes  set  out  In  his  plead- 
ings. The  appellant  answered  by  a  general 
denial,  and  by  way  of  a  cross-action  or  plea 
in  reconvention  alleged,  among  other  things: 

"That  it  is  engaged  in  the  banking  buainess, 
and  the  life  and  interest  of  its  business  is  de- 
pendent largely  upon  its  dealings  with  the  citi- 
aenship  of  Rains  county  and  its  honesty  and 
fair  dealings  with  its  customers  is  one  of  its 
chief  assets.  And  defendant  charges  that  for  the 
purpose  of  destroying  this  defendant's  business 
this  plaintiff  has  entered  into  a  conspiracy  with 
a  large  number  of  citizens  of  Rains  county  to 
bring  suits  against  this  defendant,  charging  it 
with  dealing  unfairly  with  its  cuBtomerB,  and 
thereby  destroying  its  business  and  its  business 
interests.  And  that  in  pursuance  of  this  con- 
spiracy this  suit  was  filed  against  it.  That  W. 
W.  Berzett  and  J.  B.  Allred  have  joined  with 
this  plaintiff  as  coconspirators  to  bring  this 
suit,  W.  W.  Berzett  agreeing  to  act  as  counsel, 
agreeing  to  accept  as  compensation  a  part  of 
whatever  moneys  could  be  obtained  from  this 
defendant.  That  this  is  done  solely  and  purely 
for  the  purpose  of  destroying  this  defendant  s 
business  and  injuring  it.  And  in  pursuance  of 
this  conspiracy  and  agreement  this  suit  was 
brought  by  this  plaiutiff  willfully  and  malicious- 
ly to  injure  this  defendant,  and  that  by  the 
bringing  of  this  suit  this  defendant  bas  been  in- 
jured and  damaged  in  the  sum  of  $125." 

In  this  pleading  appellant  asked  that  W. 
W.  Berzett  and  J.  B.  Allred  be  made  parties 
defendant  and  served  with  citation,  and  that 
it  have  Judgm«it  against  all  of  the  defend- 
ants In  its  said  cross-action  in  the  sum  of 
$125.  It  seems  that  the  justice  of  the  peace 
refused  to  have  the  said  W.  W.  Berzett  and 
J.  B,  Allred  served  with  citation,  and  the 
case  went  to  trial  on  the  appellee's  pleading 
and  the  appellant's  cross-action  as  to  ai^el- 
lee,  and  the  trial  resulted  in  a  judgmmt  for 
the  appellee  in  the  sum  of  |53.  From  this 
judgment  the  apx>ellant  appealed  to  the  coan- 
ty  court  of  Rains  county,  in  which  court  a 
trial  without  a  Jury  resulted  again  In  favor 
of  the  appellee  for  the  sum  of  $63,  and  the 
appellant  perfected  an  appeal  to  this  court 

There  Is  no  appearance  In  this  court  on  the 
part  of  the  appellee,  and  the  case  was  sub- 
mitted on  the  brief  of  appellant. 

[1]  Numerous  assignments  of  error  are 
presented,  but  we  shall  not  undertake  to 
state  and  discuss  them  jn  detail.  The  first 
question  for  decision  is  whether  or  not  the 
county  judge  erred  in  not  holding  himself 
disqualified  to  tiy  the  case.  The  record  as 
pointed  out  by  the  appellant  discloses  that 
before  the  parties  announced  ready  for  trial 
the  appellant,  by  proper  pleadings,  suggested 
to  the  trial  judge,  the  Hon.  J.  B.  Allred,  that 
he  was  disquaUfled  to  sit  and  try  the  case,  be- 
cause appellant  had,  in  Its  pleadings  In  the 
justice  court  and  in  the  county  court,  over 
which  said  judge  was  presiding,  made  him  a 
party  defendant  to  the  cross-action  filed  in 
the  cause,  and  because  of  his  relationship  by 
marriage  to  J.  K.  Woosley,  one  of  the  sure- 
ties on  the  appellant's  appeal  bond  filed  in  the 
justice  court  for  removing  the  cause  by  ai>- 
peal  from  that  court  to  the  county  court,  and 


that  tbereupoD  the  said  Judge  admitted  that 
he  was  a  second  conSln  to  the  sold  Woosley's 
wife,  who  was  then  living,  but  refused  to 
hold  himself  disqualified  to  try  the  cas&  It 
is  the  law  of  this  state  that  no  judge  of  the 
district  or  county  court  shall  sit  in  any  case 
wherein  he  may  be  interested,  or  where  ei- 
ther of  the  parties  thereto  may  be  connect- 
ed with  him  by  affinity  or  consanguinity  with- 
in the  third  degree.  Judge  Allred,  who  pre- 
sided at  the  trial  of  this  cause,  being  related 
to  J.  E.  Woosley,  one  of  the  sureties  on  the 
appellant's  bond,  agalUbt  whom  Judgment 
might  and  should  have  been  rendered  by  rea- 
son of  his  undertaking  as  anCb  surety  for 
the  amount  recovered  by  apprilee  against 
appellant,  should  have  recused  himself  and 
declined  to  make  any  order  in  the  case. 

[2]  But  if  he  was  not  disqualified  by  rea- 
son of  his  relationship  to  said  surety,  he  bad. 
by  appellant's  pleadings,  been  made  a  party 
to  the  suit,  and  for  that  reason  he  was  and 
should  have  held  himself  disqualified  to  sit 
in  the  case.  The  allegations  of  the  cross-ac- 
tion were  sufficient  to  show  a  cause  of  action 
against  Judge  Allred,  of  which  he  had  actual 
knowledge,  and  the  record  fails  to  disclose 
that  appellant's  purpose  in  making  him  a  pai^ 
ty  thereto  was  to  disqnaUfy  him  from  trying 
the  original  suit. 

[3]  The  complaint  made  In  the  third  as- 
signment of  error,  to  the  effect  that  the  coun- 
ty court  erred  In  overruling  appellant's  plea 
in  abatement  or  nonjoinder  of  necessary  par- 
ties plaintiff,  cannot  be  considered,  because  It 
does  not  appear,  except  by  bill  of  exception, 
that  said  plea  was  called  to  the  attention  of 
the  county  court  and  action  taken  thereon. 
If  this  plea  was  passed  on  by  the  trial  court, 
an  order  should  have  been  made  and  entered 
of  record,  showing  what'  disposition  was 
made  of  it,  and  a  copy  of  that  order  should 
have  been  sent  up  In  the  transcript 

We  have  found  no  such  order,  and  a  bill 
of  exception  will  not  suffice. 

[4]  We  will  state,  however.  In  view  of  the 
probability  of  another  trial  of  the  case,  that 
the  plea  of  nonjoinder  of  parties  in  question, 
charged.  In  substance,  that  several  other 
parties  named  were  Joint  and  several  obli- 
gors with  the  appellant  o~n  the  contracts  claim- 
ed in  this  suit  to  be  usurious,  and  prayed 
that  each  of  them  be  made  parties  thereto. 
The  law  upon  this  subject  seems  to  be  well 
settled.  Alston  v.  Orr,  106  S.  W.  Z34,  decided 
by  the  Court  of  Civil  Appeals  for  the  Third 
District  of  this  state,  was  an  action  for  the 
recovery  of  the  penalty  given  by  our  statute 
to  any  person  or  persons  aggrieved  for  hav- 
ing been  required  to  pay  usurious  interest, 
and  the  court  held  that  all  the  makers  of  a 
joint  and  several  note  are  necessary  parties 
to  an  action  to  recover  the  usurious  interest 
paid  thereon.    The  court  said: 

"The  right  of  recovery  of  the  penalty,  b^ng 
based  upon  the  statute,  is  in  its  nature  in- 
divisible" ;  that  in  such  a  "case  there  is  bat 
one  cause  of  action  based  upon  the  nsorions 
contract,    *    *    *    and  the  law  doea  aot  ecm- 
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template,     *     *     *    the  bringins  of  aeparate 
pnd  distinct  solta." 

Of  coarse  the  rnle  applies  to  Joint  and  sev- 
eral makers  of  a  note,  and  not  to  sareties 
tbereon. 

[S]  The  contention  that  the  county  court 
erred  In  asaamlng  jurisdiction  of  the  cause 
because  the  record  falls  to  show  that  a  final 
Judgment  had  been  rendered  in  the  Justice 
court,  in  that  It  does  not  appear  that  appel- 
lant's plea  In  reconvention  or  cross-action 
had  been  disposed  of  In  that  court,  is  not,  un- 
der the  comparatively  recent  decisions  of 
the  Supreme  Court  of  this  state  made  in 
Trammell  v.  Rosen,  106  Tex.  132.  167  S.  W. 
1161,  well  founded.  Following  that  dedslcm 
of  the  Supreme  Court,  this  court,  in  Parker 
V.  Elmeraon..l76  S.  W.  146,  held  that  a  Judg- 
ment in  the  Justice  court  In  favor  of  the 
plalntlir,  though  it  failed  to  expressly  dis- 
pose of  the  defendant's  cross-action  or  plea  in 
reconvention,  was  a  final  one  which  would 
suK)ort  an  appeal. 

[I,  7]  The  record  shows  that  the  county 
judge  sustained  a  general  demurrer  urged  by 
the  appellee  to  appellant's  plea  in  reconven- 
tion or  cross-action,  which  has  been  set  out 
in  the  former  part  of  this  opinion,  and  that 
ruling  of  the  court  is  assigned  as  error.  We 
are  of  the  opinion  that  the  assignment  should 
be  sustained.  The  allegations  of  appellant's 
cross-bill  for  the  purposes  of  the  general  de- 
murrer must  be  taken  as  true,  and,  while  not 
as  full  and  specific  as  they  should  have 
been,  were  sufficient  to  show  a  cause  of  ac- 
tion and  authorize  the  admission  of  evidence 
In  support  thereof.    . 

[t,  I]  It  Is  made  to  appear  by  the  affidavit 
of  W.  H.  Olendenln,  one  of  the  appellant's 
attorneys,  that  It  has  been  deprived  of  a  state- 
ment of  facts,  and  appellant  insists,  under  an 
ajiproprlate  assignment  of  error,  that  the 
case  should  be  reversed  and  remanded  for 
this  reason,  if  for  no  other.  The  affidavit 
of  the  attorney  referred  to  appears  to  have 
been  made  and  filed  in  the  county  court  of 
Rains  county  on  the  24th  day  of  November, 
1915.  It  recites  that  a  statement  of  the  facts 
in  the  case  was  prepared  in  the  affiant's 
presence,  and  agreed  to  and  signed  by  both 
the  attorneys  for  the  appellant  and  appellee 
as  a  fair,  true,  and  correct  statement  of  all 
the  facts  proved  on  the  trial  of  the  case; 
that  said  agreed  statement  so  signed  was  pre- 
sented by  the  affiant  to  J.  B.  Allred,  county 
Judge  of  Rains  county,  Tex.,  before  whom 
the  cause  was  tried,  on  three  several  days 
and  dates,  to  wit,  October  23, 1915,  November 
20,  1915,  and  November  23,  1915,  with  re- 
quests on  each  occasion  that  he  approve 
same  or  prepare  and  file  himself  a  statement 
of  facts  in  the  case  within  the  time  required 
by  law,  and  that  each  time  such  request  was 
made  the  said  county  Judge  refused  either  to 


approve  or  to  disapprove  the  said  agreed 
statement  of  facts,  and  refnsbd  to  prepare 
and  file  a  statement  of  facts  himself.  The 
affidavit  further  declares  that  the  county 
Judge  did  not  claim  that  the  agreed  statement 
of  facts  was  not  fair,  true,  and  correct,  but 
that  on  the  23d  day  of  November,  1916,  the 
last  time  it  was  presented,  he  made  the  fol- 
lowing statement : 

"Yon  have  no  right  to  appeal  this  case,  and  it 
IS  my  bnsiness  to  see  that  you  don't  appeal  it, 
and  I  will  not  do  another  thing  In  this  case." 

This  affidavit  is  sufficient  to  warrant  the 
conclusion  that  appellant  and  his  counsel  did 
all  they  could  in  the  way  pointed  out  by  the 
statute  to  procure  a  statement  of  facts  ma- 
terial to  appellant's  appeal,  and  that  it  was 
deprived  of  such  statement  by  the  arbitrary 
action  of  tlie  Judge  who  tried  the  case.  In 
Joachim  v.  Hamilton,  186  8.  W.  261,  the 
opinion  is  expressed  that  it  is  well  settled 
that  where  an  appellant  has  been  deprived 
of  a  statement  of  facts  material  to  his  ap- 
peal, without  fault  or  negligence  of  himself 
or  counsel,  he  is  entitled  to  a  reversal  of  the 
Judgment  from  which  he  has  appealed.  But, 
according  to  decisions  of  the  Supreme  Court 
of  this  state,  it  seems  that  no  matter  how 
faultless  an  appellant's  etForts  may  have  bieen 
to  secure  a  statement  of  facts  in  the  manner 
prescribed  by  the  statute,  and  no  matter 
how  arbitrary  and  unwarranted  the  trial 
Judge  m&y  have  been  in  refusing  to  approve 
a  statement  of  facts  made  out  and  agreed 
to  by  the  parties  or  to  make  and  file  one  him- 
self, the  appellant  Is  not  entitled  on  appeal 
to  have  the  Judgment  against  him  reversed, 
because  his  remedy  was  by  mandamus  to 
compel  the  trial  judge  to  discharge  his  stat- 
utory duty  in  this  regard.  Reagan  v.  Cope- 
land,  78  Tex.  651,  14  S.  W.  1031;  Railway 
Oo.  V.  Lane,  79  Tex.  643,  16  S.  W.  477,  16  S. 
W.  18;  Osborne  v.  Prather,  83  Tex.  208,  18 
S.  W.  613.  In  the  cases  cited  the  court  holds 
that  in  the  exercise  of  proper  diligence  it  is 
incumbent  upon  the  parties  aggrieved  by  the 
failure  or  refusal  of  the  trial  Judge  to  ap- 
prove or  prepare  and  file  a  statement  of  facta 
to  apply  for  a  writ  of  mandamns  to  compel 
him  to  do  so.  In  Railway  Co.  v.  Lane,  supra, 
the  court  said  that: 

"Since  the  passage  of  the  statute  which  per- 
mits a  statement  of  facts  under  •  *  *  dr- 
cumstances  to  be  filed  after  the  elapse  of  ten 
days  from  the  adjournment  of  Uie  court,  no  rea- 
son exists  why  a  party  who  has  used  diligence 
to  procure  a  statement  of  facts  may  not,  by 
mandamus,  compel  the  trial  judge  to  prepare 
and  file  one  when  he  has  failed  to  do  so. 

There  are  other  questions  raised,  but  they 
have  been  disposed  of  by  what  we  have  al- 
ready said,  or  cannot  be  considered  in  the 
absence  of  a  statement  of  facts,  or  do  not 
disclose  reversible  error. 

For  the  reasons  indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded. 
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TEXAS  &  P.  BY.  CK).  ▼.  I/UOAS.    (No.  7674.) 

(Court  of  CSvU  Appeals  of  Texas.   Dallas.   Dec. 
23,  1916.) 

1.  SAU»  «v952(S)  —  PUBCHASE  OF  OOODB  — 
CONTBAOT  —  AaXNOT  —  BVIDENCK  —  SdfFI- 
OIBNCT. 

In  an  -  action  against  a  railroad  to  recover 
for  groceries  and  supplies  furnished  by  the  plain- 
tUf  to  the  defendant's  section  bands  and  la- 
])orers  pnrsoant  to  an  alleged  agreement  with 
defendant's  foreman  that  defendant  -would  be  re- 
sponsible for  the  amount  of  bills  incurred  by 
said  laborers,  evidence  hetd  insufficient  to  show 
either  an  express  or  implied  contract  on  the 
part  of  defendant  to  pay  for  the  goods  or  to 
show  that  any  agent  of  the  defendant  acting 
within  the  scope,  or  within  the  apparent  scope 
of  his  authority  who  bought  the  goods  or  au- 
thorised their  sale  and  delivery  to  support  a 
judgment  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tl  138.  137,  139;    Dec.  Dig.  «=>52(S).] 

2.  Sales  <8=962(2)— Pubchabk  or  Gkwos— Evr 

DENOB— BURDKN    Of    PBOOr. 

In  an  action  against  a  railroad  to  recover 
for  groceries  furnished  defendant's  section  hands 
and  laborers  pursuant  to  an  alleged  agreement 
with  defendant's  section  foreman  that  defendant 
would  be  responsible  for  the  goods,  the  burden 
of  proof  was  upon  the  plaintitC  to  show  his 
right  to  recover. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II 124,  125, 127,  128;  Dec  Dig.  «s»S2(2).] 

Appeal  from  Dallas  County  Court;  T.  A. 
Worli,  Judge. 

Suit  by  H.  X  Lucas  against  the  Texas  & 
Pacific  Railway  Company.  From  a  judg- 
ment of  tbe  county  court  for  plaintiff  on  ap- 
peal and  from  a  judgment  of  the  justice  court 
for  plaintiff,  defendant  appeals.  Reversed 
and  rendered. 

George  ThompsoQk  Flippen,  Oresham  & 
Freeman  and  Walter  6.  Miller,  all  of  Dallas, 
for  appellt^nt  C.  M.  Means  and  W.  M.  Pier- 
son,  both  of  Dallas,  and  h.  P.  Plerson,  of 
Wlnnsboro,  for  appellee. 

TALBOT,  J.  This  suit  was  instituted  In 
the  justice  court  of  Dallas  county,  Tex.,  by 
the  app^ee,  H.  J.  Lucas,  by  petition  filed  on 
August  SO,  1918,  to  recover  of  the  appellant 
the  sum  of  $186.20,  which  iy)pellee  alleged 
was  for  groceries  and  supplies  furnished  by 
the  appellee,  Lucas,  to  section  hands  and  la- 
borers working  on  the  railway  company's 
tracks  and  right  of  way  during  the  months  of 
January,  February,  and  March,  1913.  Ap- 
pellee, Lucas,  alleges  that  T.  G.  Ard>er,  the 
section  foreman  of  the  railway  company, 
contracted  and  agreed  with  appellee  that  the 
appellant  railway  company  would  pay  appel- 
lee and  hold  him  whole  and  harmless  for 
the  amount  of  bills  Incurred  by  said  labor- 
ers, not  to  exceed  7S  cents  a  day  for  each 
laborer;  that  said  goods  sued  for  were  sold 
on  the  faith  and  credit  of  defendant;  that 
said  persons  were  and  are  transient  and 
mostly  Mexicans;  and  that  it  was  very  nec- 
essary to  defendant's  business  that  said  em- 


plQjrte,  or  similar  employes,  be  retained  In 
its  service,  they  being  trackworkers,  "tran- 
sient, shiftleBB,"  and  without  funds  to  pay 
their  usual  and  necessary  living  exi>en8e8. 
The  railway  company  plead  a  general  de- 
murrer, a  general  denial,  and  specially  de- 
nied the  authority  of  the  section  foreman. 
Archer,  to  purchase  groceries  or  supplies 
from  the  plaintiff  Lucas  and  charge  same  to 
appellant,  alleging  that,  If  Archer  made  rep- 
resentations to  the  plaintiff  that  the  defend- 
ant railway  cmnpany  would  pay  for  merchan- 
dise and  supplies  purdiased  from  appellee, 
In  so  doing  he  was  not  acting  within  the 
scope  or  apparent  scope  of  his  authority; 
further,  that  it  had  no  notice  of  sndi  repre- 
sentations or  transactions  between  Archer 
and  the  appellee.  Dpon  trial  in  the  justice 
court  judgment  was  rendered  against  appel- 
lant for  amount  sued  for,  and  the  defend- 
ant railway  company  perfected  an  appeal  to 
the  county  court  of  Dallas  county  at  law, 
Dallas  county,  Tex.  Upon  trial  in  the  coun- 
ty court  of  Dallas  coimty,  at  law,  the  case 
was  submitted  to  the  jury  upon  special  issues, 
and  on  -the  findings  of  the  jury  in  that  court 
judgment  was  rendered  In  favor  of  appellee 
against  appellant  for  the  sum  of  $207.42, 
which  included  Interest,  from  which  judg- 
ment this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains 
of  the  trial  court's  refusal  to  give  a  special 
charge  requested  by  appellant,  directing  the 
jury  to  return  a  verdict  in  Its  favor,  appel- 
lant's contention  being  that  the  evidence  ad- 
duced was  insufficient  to  show  that  It  was 
liable  in  any  manner  for  the  claim  sned  on; 
that  if  the  evidence  shows  that  appellant's 
section  foreman.  Archer,  contracted  and 
agreed  with  the  appellee,  Lucas,  that  appel- 
lant would  pay  him  for  goods  sold  and  de- 
livered to  its  section  bands,  it  falls  to  show 
that  Archer  in  making  such  contract  was  act- 
ing within  the  scope,  or  apparent  scope,  ot  his 
authority  as  appellant's  agent  This  is  the 
controlling  question  arising  on  the  appeal, 
and  the  strongest  testimony  found  in  the  rec- 
ord in  support  of  the  ruling  here  complain- 
ed of  Is  that  of  the  appellee  himself,  which 
can  be  better  understood  by  setting  it  out 
practically  in  full.    Appellee  testified: 

"I  am  the  plaintiff  in  this  suit,  and  am  suing 
the  Texas  &  Pacific  Railway  Company  for  $185.- 
20,  same  being  for  supplies  which  were  furnish- 
ed by  me  during  the  months  of  Jannary,  Febru- 
ary, and  March,  1913,  while  I  was  engaged  in 
the  grocery  business  at  Grand  Prairie.  I  know 
T.  G.  Archer,  who  was  section  foreman  at  that 
time  for  the  T.  &  P.  Bailway  Company.  He 
had  men  working  for  him  who  were  mostly  ne- 
groes and  Mexicans,  who  were  mostly  classed 
as  transient  people.  I  did  not  credit  Mr.  Archer 
or  the  Mexicans  working  under  him  individually, 
but  I  credited  the  Texas  &  Pacific  Railway 
Company.  These  people  were  working  for  the 
Texas  &  Pacific  Rkilway  Company,  "nieae  sup- 
plies consisted  of  eatables — different  kinds  of 
groceries.  I  have  an  itemized  statement  of  these 
supplies  which  were  sold  and  delivered  by  me, 
and  same  is  true  and  correct     I  did  not  keep 
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■nr  books;  I  Just  bad  the  McCaaky  ayatem. 
Thia  ayatem  la  where  yon  take  an  order  and  it 
makea  a  doplicate  form,  and  yon  give  the  caa- 
tomer  a  duplicate  and  keep  the  original  your- 
self and  bring  the  amonnt  forward,  and  you  keep 
all  the  tickets  with  the  amonnt  forwarded,  and 
your  last  bUl  always  shows  the  whole  grand 
total.  The  stateraenta  which  I  have  here  are 
the  originals.  These  originals  represent  the  ac- 
counts, and  I  have  not  received  payment  for  any 
of  this  $185.20  for  which  I  am  suing,  and  which 
amonnt  is  still  due  and  unpaid.  There  are  not 
any  lawful  oifaets  to  it  or  paymenta  or  credita. 
These  tickets  showing  the  items  of  supplies  fur- 
nished and  the  cost  of  same  are  made  out  to 
Archer  or  headed  to  Archer,  by  snch  and  sncb 
an  indiyidnal,  and  that  la  turned  into  Archar 
each  pay  day.  These  slips  are  made  oat  to 
Archer  as  a  matter  of  form.  Sometimes  I  just 
keep  it  under  the  name  of  each  individual  Mexi- 
can or  laborer.  X  have  been  out  at  Grand  Prai- 
rie aboat  eight  years.  I  was  raised  near  there. 
I  had  been  there  abont  five  years  at  the  time 
tliia  account  arose,  and  during  all  of  such  time  I 
was  engaged  in  business  at  Grand  Prairie.  Dar- 
ing auch  time  I  knew  that  the  Texas  h  Pacific 
Railway  Company  had  its  general  offices  in  Dal- 
laa.  I  adso  knew  that  it  had  a  paymaster.  I 
saw  the  pay  car  come  to  Grand  Prairie  each 
month.  I  also  then  knew  that  Mr.  Archer,  the 
sectioii  foreman,  was  working  under  a  higher 
officer.  I  then  knew  that  there  was  a  roadmas- 
ter  over  each  division  and  who  were  over  the 
section  foreman.  I  never  spoke  to  Mr.  Bverman, 
the  general  superintendent  of  the  Texas  &  Pa- 
cific at  Dallas,  as  to  whether  or  not  the  Texas  & 
Pacific  would  pay  for  these  groceries.  I  never 
had  any  conversation  abont  it  with  anybody  ex- 
cept Archer  or  some  other  section  foreman  who 
waa  there.  Just  the  section  foremen  are  the 
•nly  ones  I  had  anything  to  do  with.  All  of 
these  tickets  are  made  ont  to  Archer  with  the 
date,  showing  the  Mexican  or  particular  laborer 
who  got  the  merchandise,  with  the  amount 
brought  forward  on  each  ticket.  None  of  the 
tickets  are  made  ont  to  the  Texas  8c  Pacific 
Railway  Company.  I  never  did  make  out  and 
mail  to  the  officers  of  the  Texas  ft  Pacific  any 
bill  or  ticket  for  any  of  these  supplies  or  for  any 
other  sapplies  at  any  time.  I  merely  gave  the 
tickets  to  the  section  foreman  and  he  paid  me. 
Tbe  section  foreman  always  paid  me,  with  the 
exception  of  this  time,  and  the  amount  for  which 
I  am  now  suing.  The  section  foreman  always 
called  upon  the  1st  of  the  month,  I  think  it  was, 
and  I  ^ve  Urn  all  the  claims  I  had.  They  gave 
me  the  privilege  of  extending  75  cents  a  day 
credit,  and  no  more.  I  took  tbe  precaution  not 
to  go  oyer  that  On  the  1st  they  called  for  these 
bills,  and  I  suppose  they  turned  them  in  with 
the  board  bills,  but  I  don't  know.  These  bills 
•re  for  January,  February,  and  March,  1913, 
and  are  for  groceries  furnished  Mexicans  during 
thome  months.  On  February  1st  Archer,  the 
section  foreman,  I  think,  paid  part  of  the 
amonnt  doe  for  January.  I  think  he  gave  me 
$59  at  that  time.  I  don't  remember  how  much 
balance  that  left  dne  for  January.  Archer  at 
that  time  daimed  that  the  full  amount  of  the 
board  bill  had  not  been  allowed  at  the  general 
office.  He  did  not  pay  on  March  let  the  bal- 
ance dne  for  January  and  for  the  month  of  Feb- 
mary;  he  mnning  away  some  time  in  March, 
Z  belieTe.  There  were  two  months  that  be  failed 
to  pay  np  like  he  had  before.  When  he  fell  be- 
hind and  failed  to  pay  I  did  not  write  or  say 
anything  to  the  paymaster  or  write  to  the  Texas 
&  Pacific  at  Dallas.  I  trusted  tbe  section  fore- 
man and  bdleved  what  he  said,  and  thought  he 
would  come  up  all  right.  In  a  way  I  accepted 
what  he  said,  but  I  investigated  it  the  beet  I 
cofUd  throiu;h  our  ticket  agent.  Mr.  G.  M.  Doyle. 
Anyhow,  all  the  Information  I  bad  was  what  the 
eecHon  foreman  gave  me  and  those  whom  I  had 
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dealings  with.  I  turned  the  statements  over 
to  them  and  they  paid  me  the  amonnt  of  the 
bills.  There  was  no  section  house  at  Grand 
Prairie.  At  that  time  the  Texas  ft  Pacific  had 
built  a  siding  and  put  some  box  cars  ont  there 
and  had  some  tents,  and  these  Mexicans  slept 
and  cooked  there,  and  I  think  one  of  the  section 
foremen  lived  at  Eagle  Ford  for  a  long  time. 
That  section  foreman's  name  was  Columbus 
Moore.  They  did  not  get  all  their  groceriee 
from  me  all  the  time,  bat  quite  frequently  they 
did.  I  have  been  a  resident  of  Grand  Prairie 
abont  eight  years,  and  during  such  time  the 
Texas  &  Pacific  section  foreman  did  not  trade 
with  me  regularly  all  the  time.  Maybe  they 
trade  six  or  eight  months  during  the  year  with 
me,  and  then  switch  off,  and  then  they  get  some 
things  from  the  general  supply  house  the  compa- 
ny has.  I  suppose  they  have  dealt  with  me  in 
this  manner  during  at  least  half  of  the  time, 
or  more  than  half  the  time.  Dnring  all  of  that 
time  I  never  turned  in  any  bill  to  any  official  of 
tbe  railroad  at  Dallas,  nor  to  the  roadmaster. 
I  always  turned  in  my  bills  to  the  section  fore- 
man. The  section  foreman  told  me  that  my  bills 
were  turned  in  to  the  general  office  as  board  bills 
of  the  Texas  &  Pacific  which  he  collected  and 
paid  me.  This  must  have  gone  on  something 
over  four  years.  I  never  received  any  notice 
from  the  Texas  &  Pacific  or  any  of  its  agents  or 
employ^  that  they  objected  to  this  course  of 
dealing.  I  never  communicated  with  any  of  the 
officers  or  employes  about  it,  except  tbe  section 
foreman.  Some  of  these  Mexicans  or  laborers 
who  were  working  under  Archer  when  he  sHp- 
ped  out,  and  who  should  have  been  paid  by 
Archer,  but  were  not,  were  later  paid  by  the 
company.  These  supplies  were  furnished  for 
the  Texas  &  Pacific.  These  men  who  got  the 
supplies  were  working  for  the  Texas  ft  PaciSc.  I 
knew  the  Texas  ft  Pacific  agent  at  Grand  Prai- 
rie. He  knew  of  my  course  of  dealing  with 
the  section  foremen  with  reference  to  famishing 
supplies.  He  never  raised  any  objection  to  it. 
I  never  heard  of  any  objections  being  raised 
in  the  course  of  my  dealings  until  this  particular 
case  came  up.  I  understood  that  Archer  went 
off  with  a  lot  of  money  on  the  pay  roll.  I  did 
not  know  anything  about  Archer's,  the  section 
foreman's,  dealings  with  the  head  office.  I  did 
not  know  that  on  the  first  of  March  the  Texaa 
ft  Pacific  paid  Archer  $265  for  board  alone.  I 
did  not  know  that  for  the  month  of  January 
the  Texaa  ft  Pacific  paid  Mr.  Archer  something 
like  $150  or  more  for  board  for  men  working 
under  him.  I  did  not  know  what  Archer  got 
During  such  time  X  knew  that  the  Texaa  ft  Pa- 
cific had  a  supply  house  at  Marshall,  but  I  don't 
know  abont  Ft,  Worth.  I  have  heard  the  la- 
borers or  the  section  foreman  working  for  the 
Texas  ft  Pacific  say  that  the  Texas  ft  Pacific 
bad  a  supply  house  where  they  could  present 
orders  and  get  groceries.  During  such  time  I 
knew  that  they  sometimes  got  supplies  from 
Marshall.  The  railway  company  worked  these 
men  on  the  section  that  I  fumiahed  these  gro- 
ceries to.  I  did  not  know  of  any  secret  limi- 
tation  on  the  authority  of  tbe  section  foreman 
to  purchase  these  groceries  for  the  Texas  ft 
Pacific.  I  did  not  inquire  of  any  of  the  Texas 
ft  Pacific  officials  as  to  whether  or  not  there 
were  any  restrictions  upon  Archer's  authority. 
The  Texas  &  Pacific  Railway  Company  did  not 
make  any  objections  to  me  as  to  my  course  of 
dealing  with  Archer,  or  with  any  of  the  other 
section  foremen  with  whom  I  had  had  dealings. 
I  never  had  any  instructions  or  communication 
or  any  advice  or  any  objections  from  any  of  the 
Texas  ft  Pacific  officials." 

The  practically  undisputed  testimony  offer- 
ed by  the  appellant  is  to  the  effect  that  dar- 
ing the  mouths  the  goods  involved  in  this 
suit  were  purdiased  from  appellee,  upon  ipa 
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alleged  contract  made  with  the  section  fore- 
man Archer,  and  for  a  long  time  prior  there- 
to appellant  had  supply  houses  located  In 
each  division  of  its  road  and  an  agreement 
with  them  to  fnmlsh  service  supplies  to  Its 
section  foremen,  and  from  which  houses  such 
supplies  could  be  obtained  by  Its  section  fore- 
men, both  for  themselves  and  the  section  men 
working  under  them;  that  appellant  had  an 
arrangement  with  Its  section  foremen.  In- 
cluding the  said  T.  C.  Archer,  whereby  they 
could  board  section  men  and  get  board  deduc- 
tion orders  from  them,  properly  signed,  and 
send  them  in  with  his  time  book,  and  the 
amounts,  if  correct,  would  be  deducted  on  tbe  I 
pay  rolls  from  the  time  of  the  men,  In  tbe 
foreman's  favor,  but  that  neither  Section : 
Foreman  Archer,  nor  any  other  section  fore-  • 
man  working  for  it,  had  ever  been  permitted 
at  any  time  to  buy  goods  of  any  character, 
from  appellee  or  any  other  merchant  of 
Grand  Prairie  to  be  charged  to  or  paid  for  by 
the  appellant;  that  Foreman  Archer  worked 
In  H.  M.  Levlnson's  division  and  under  his 
control  and  subject  to  his  orders  and  instruc- 
tions, and  that  Levinson  did  not  give  Archer 
authority  to  contract  bills  for  himself  or  for 
any  of  his  laborers  with  the  appellee  at  Grand 
Prairie  or  anywhere  else ;  that  Levinson  nev- 
er gave  Section  Foreman  Archer,  or  any  other 
section  foreman  working  for  appellant  prior 
to  him  at  Grand  Prairie,  authority  to  buy 
supplies  for  himself,  or  laborers  under  him, 
to  be  paid  for  by  the  appellant,  and  that  he 
(Levinson)  never  made  any  contract  with  the 
appellee,  Lucas,  or  any  other  merchant  at 
Grand  Prairie,  to  pay  for  goods  and  mer- 1 
chandlse  supplied  Archer  or  laborers  work- 1 
ing  under  him,  and  that  he  did  not  know  of 
any  one  else  who  had  for  the  appellant  done 
so;  that  Foreman  Archer  had  the  privilege 
of  boarding  the  laborers  working  under  him, 
but  that  no  statements  or  bills  for  goods, 
groceries,  or  supplies  furnished  Archer  or  his 
laborers  were  received  by  the  appellant. 

[1]  Obviously  this  testimony  Is  InsufSdeht 
to  support  the  judgment  of  the  lower  court. 
It  falls  to  show  either  an  express  or  Implied 
contract  on  the  part  of  appellant  to  pay  for 
the  goods  sued  for  by  the  appellee.  It  falls 
to  show  that  any  agent  of  the  appellant  act- 
ing within  the  scope  or  apparent  scope  of  his 
authority  bought  the  goods  or  authorized  the 
sale  and  delivery  of  them  to  the  parties  to 
whom  appellee  claims  they  were  sold  and 
delivered.  Its  lack  of  sufficient  probative 
force  to  show  liability  on  the  part  of  appel- 
lant for  the  payment  of  the  amount  charged 
therefor  Is  apparent.  The  phrase  "any  evi- 
dence" does  not  mean  the  slightest  scintilla  of 
evidence,  but  such  as  from  which  a  jury  might 
reasonably  infer  the  existence  of  the  alleged 
fact  In  Hyatt  v.  Johnston,  91  Pa.  200,  dted 
with  approval  In  Joske  v.  Irvine,  91  Tex.  674, 
44  S.  W.  1059,  it  Is  said: 

"Since  the  scintilla  doctrine  has  been  explod- 
ed, both  in  England  and  in  this  country,  the 


preliminary  question  of  law  for  the  oonrt  is  not 
whether  there  is  literally  no  evidence,  or  a  mers 
scintilla,  bat  whether  there  is  an;  that  onght  rea- 
sonably to  satisfy  the  jury  that  Uie  fact  sought 
to  be  proved  is  established.  If  there  is  evidence 
from  which  the  jury  can  properly  find  the  ques- 
tion for  the  par^  on  whom  the  harden  of  proof 
rests,  it  should  be  submitted;  if  not,  it  should 
be  withdrawn  from  the  jury." 

[2]  The  burden  of  proof  was  upon  tbe  ap- 
pellee to  show  his  right  to  reoover,  and 
since,  in  our  opinion,  there  was  no  evidence 
adduced  from  which  the  jury  could  properly 
conclude  that  this  burden  had  been  discharg- 
ed, we  hold  tbe  peremptory  instruction  asked 
by  the  appellant  should  have  been  given. 

From  this  it  follows  that  judgment  should 
have  been  rendered  in  the  court  below  in  fa- 
vor of  the  appellant,  and  that  it  becomes  our 
duty  under  the  statute  to  render  such  Judg- 
ment in  this  court 

It  is  therefore  ordered  that  the  Judgment 
of  the  court  bdow  be  reversed,  and  that 
judgment  be  here  rendered  In  favor  of  the 
appellant 


HOBFS  et  al,  V.  SHORT.    (No.  625.) 

fConrt  of  Civil  Appeals  of  Texas.     M  Paso. 

Nov.  23,  1916.     Rehearing  Denied 

Jan.  6,  1917.) 

1.  Watxrs  aro  Watkb  Ooubsks  •s>115— Sub- 
rAOE  Wateb. 

A  creek  flowing  through  a  well-defined  chan- 
nel and  well-defined  banks  and  bed  fed  by  rains 
falling  within  its  watershed  outside  of  the  de- 
fendants' land,  and  through  which  water  Sows 
only  after  a  rainfall,  was  not  diffused  surface 
water  fiowing  across  defendants'  land  which 
could  be  regarded  as  their  absolute  property. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  C!ourses,  Cent  Dig.  i  126;  Dec.  Dig.  «=» 
115.] 

2.  Watkbs  and  Wateb  CotmsEa  9=>38— Nat- 
T7BAI.  Wateb  CouBaES— Ripabian  Rights. 

A  creek  flowing  through  a  well-defined  chan- 
nel and  well-defined  banks  and  bed  fed  by  rains 
falling  within  its  watershed  outside  of  the  de- 
fendants' land,  and  through  which  water  flows 
only  after  a  rain  fall,  is  not  water  flowing  in  a 
water  course  to  which  riparian  rights  attach  or 
of  which  an  appropriation  under  the  doctrine  of 
riparian  rights  could  be  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  (Jourses,  Cent  Dig.  i  30 ;  Dec.  Dig.  «=» 
38.] 

3.  Watebs  and  Wateb  Oodbses  «=>130— Ap- 
fbofbiation  or  Rxohts— Title  to  Waters 
—Wateb  Rights  in  Lands  or  Statx. 

Title  to  water  in  a  creek  flowing  through  a 
well-defined  channel  and  well-defined  banks  and 
bed,  fed  by  rains  falling  within  its  watershed 
outside  of  the  defendants'  land,  and  through 
which  water  flows  only  after  a  rainfall,  not  hav- 
ing been  legally  appropriated,  and  not  being  sub- 
ject to  appropriation  under  the  doctrine  of  ri- 
parian rights,  remains  in  the  stata  and  the  wa- 
ter is  subject  to  appropriation  under  Acts  33d 
Leg.  c.  171,  i  1. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  145;  Dec.  Dig.  «=> 
130.] 

4.  Watebs  and  Wateb  Coobses  «=»152(11)  — 
Sttbfacb  Watebs — ^Appbopbiation. 

A  decree  enjoining  the  defendants  from 
placing  or  maintaining  any  obstruction  across 


or  other  caaoa  see  lame  toclo  and  KST-ITOMBER  In  all  Key-Numbered  DtieM*  aad  Ia4«XM 
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a  well-defined  channel  In  which  mirface  water 
Bows,  whidi  would  divert  from  the  creek  water 
in  ezceas  of  amount  named  and  to  permit  wa- 
ter in  excess  of  that  amount  to  flow  down  to  the 
dam  of  the  plaintiff  did  not  reqaire  the  defend- 
ants to  maintain  works  to  deliver  water  to  the 
plaintiff  and  the  enforcement  of  the  plaintiffi 
right  to  its  continued  flow  does  not  constitute  the 
imposition  of  a  new  right  of  way  or  easement  np- 
on  the  lands  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Cent.  Dig.  {  106;  Dec.  Dig. 
«=»152(11).] 

A]n>eal  from  District  Ck>urt,  Reeves  Coun- 
ty ;   S.  J.  Isaacks,  Judge. 

Suit  by  J.  O.  Short  against  Otto  Hoefs  and 
others.  From  the  Judgment,  the  defendants 
appeal.     Affirmed. 

See,  also,  178  S.  W.  11. 

Clay  Cooke,  ot  Pecos,  for  appellants.  Boss 
ft  Hubbard,  of  Pecos,  for  appellee. 

HIOGINS,  J.  This  suit  was  brought  by 
Short  against  appellants,  Otto,  Rudolph, 
£:dwln,  and  Arthur  Hoefa  The  material 
allegntlonB  of  plaintUTs  petition  are  sub- 
stantially as  follows:  That  he  is  the  owner 
of  section  68  in  block  13,  Houston  &  Great 
Northern  Railway  Company  surrey,  which 
Is  crossed  by  an  Intermittently  flowing 
stream  called  Barilla  creek,  situated  in  the 
arid  or  semlarld  region  of  the  state,  where 
Irrigation  is  required  to  grow  crops;  that 
said  creek  is  fed  by  rains  falling  within  its 
watershed,  which  lies  south  of  his  land ;  that 
the  creek  flows  In  a  well-deflned  channel, 
wltb  well-deflned  banks  and  bed,  to  a  point 
below  and  north  of  his  land ;  that  for  many 
years  there  had  been  maintained  a  dam 
across  the  creek,  known  as  the  "U"  dam, 
about  two  miles  south  of  his  land ;  that  the 
residue  of  the  water  diverted  by  the  dam  for 
many  years  after  Its  use  for  stock  watering 
and  Irrigation  has  been  i)ermltted  to  flow 
back  into  the  channel  of  the  creek  and  has 
flowed  to  and  across  plaintiff's  land;  that 
the  water  so  obstructed  by  the  "V"  dam  and 
which  flowed  around  the  ends  thereof  and 
returned  to  the  channel,  in  times  of  flood, 
aggregated  much  more  than  100  cubic  feet 
per  second  of  time,  and  was  ample  to  afford 
plaintiff  the  water  to  which  he  was  entitled 
as  well  as  to  satisfy  any  superior  legal  rights 
which  the  defendants  might  have;  that  a 
permit  had  been  legally  Issued  by  the  board 
of  water  engineers  to  plaintiff  permitting 
blm  to  appropriate  and  divert  40  cubic  feet 
of  water  per  second  for  24  days  of  24  hours 
each  annually  from  the  flood  or  storm  wa- 
ters of  the  creek  by  means  of  a  diversion 
dam  located  on  his  section  for  the  purpose 
of  Irrigation;  that  plaintiff  had  begun  and 
completed  construction  of  bis  dam  within 
the  time  required  by  law;  that  defendants 
own  a  section  of  land  lying  between  plain- 
tUTs land  and  the  "U"  dam,  and  are  threat- 
ening to  construct  a  dam  on  their  land,  to- 
gether with  a  canal  leading  therefrom, 
wbldi  will  remit  la  diverting  all  the  flood 


waters  of  the  creek  away  from  the  chtmnd 
of  the  creek  and  onto  defendants'  lands  re- 
mote from  the  creek. 

An  injunction  was  asked  restraining  de- 
fendants from  placing  any  dam  or  obstruc- 
tion in  the  channel  of  the  creek  or  any  canal 
or  ditch  as  an  adjunct  thereto  in  such  man- 
ner as  that  same  would  divert  and  vrithhold 
from  the  plaintiff  the  water  to  which  he 
was  entitled  by  virtue  of  bis  appropriation. 

Defendants  pleaded  that  when  they  and 
their  predecessors  In  titHe  acquired  their 
lands  (describing  same)  the  draw  or  depres- 
sion known  as  Barilla  draw  did  not  exist 
thereon ;  that  they  were  flat,  or  <»ily  slight- 
ly depressed,  and  they  acquired  their  lands 
and  the  state  parted  vrlth  title  thereto  long 
before  the  draw  washed  out  and  before  the 
DegislBiture  attempted  to  reserve  title  to  any 
waters  flowing  thereon,  and  there  was  no 
title  in  the  state  to  any  portion  of  said  lands 
when  plaintiff  applied  for  his  permit,  and 
no  title  in  the  state  to  any  waters  flowing 
across  said  lands,  and  no  easement  or  right 
of  way  therein  by  which  plaintiff  or  the  state 
could  require  defoidants  to  run  said  waters 
across  their  lands,  but  the  title  was  in  de- 
fendants free  and  clear  of  any  claim,  reser- 
vation, easement,  right  of  way,  or  any  other 
right  in  the  state ;  that  the  lands  were  own- 
ed in  fee  simple,  and  neither  the  state,  the 
Legislature,  nor  the  board  of  water  engi- 
neers had  the  right  to  limit  defendants  in 
the  enjoyment  thereof,  Including  the  right 
to  use  the  rainwaters  falling  upon  and  flow- 
ing across  same;  that  the  "V"  dam  was 
constructed  In  1899  by  the  Wllson-Popham 
Cattle  Company,  and  since  that  date  all 
rainwaters  reaching  the  depression  had  been 
held  up  and  diverted;  that  all  of  said  wa- 
ters were  actually  appropriated  and  applied 
to  beneficial  uses  by  the  said  cattle  company, 
and  defendants  long  prior  to  the  time  plain- 
tiff acquired  his  land  from  the  state;  that 
section  323,  upon  which  Is  located  the  di- 
version dam  complained  of,  was  patented  in 
1874,  and  all  of  defendants'  lands  were  pat- 
ented and  acquired  by  them  long  prior  to 
the  i>assage  of  any  legislative  act  attempting 
to  reserve  or  hold  any  rainwaters  or  other 
flowing  waters,  and  as  to  such  lands  no  such 
reservation  had  ever  been  or  could  be  made ; 
that  at  said  times  and  long  prior  to  the  time 
alleged  by  plaintiff  there  was  no  draw  or 
depression  across  defendants'  lands,  but  all 
of  the  waters  In  the  creek  were  held  up,  ap- 
propriated, and  applied  to  beneficial  uses  at 
the  "U"  dam ;  that  defendants  have  acquired 
from  the  Wllson-Popham  Cattle  Company  a 
right  to  the  use  of  the  waters  diverted  at  the 
«U"  dam;  that  on  January  24, 1»14,  defend- 
ants Otto  Hoefs  and  said  cattle  company, 
being  the  Joint  owners  of  said  diversion  dam, 
filed  their  statement  and  plat  in  accordance 
with  the  act  relating  to  the  approiHlatiou  of 
waters  proposing  to  appropriate  at  said 
point  100  cubic  feet  ot^w^ti^  per  seoondi  p^ 
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time;  that  Barilla  draw  la  without  water 
most  of  the  year,  and  has  no  water  flowing 
therein,  except  from  rainfall,  and  none  of  the 
rainfall  collects  or  la  collected  below  the  "U" 
dam.  Defendants  further  deny  that  th« 
plaintiff  had  procured  any  appropriation  ac- 
cording to  law,  and  deny  that  there  were 
any  unappropriated  waters  subject  to  ap- 
propriation, and  that  plaintiff  has  no  right 
of  way  across  defendants'  lands  to  carry 
water. 

The  cause  came  on  for  trial,  and  judgment 
was  entered  as  foUows: 

"That  the  defendants.  Otto  Hoefs,  Rudolph 
Hoefs,  Edwin  Hoefs,  and  Arthur  HoeiB,  be,  and 
they  hereby  are,  perpetually  anjoined  from  plac- 
ing or  maintaining  any  dam  or  obstruction  in  or 
across  the  channel  of  Barilla  creek  or  draw, 
or  any  canal,  levee,  or  ditch  as  an  adjunct  there- 
to or  leading  therefrom  in  manner  or  form  as 
that  such  obstruction,  dam,  canal,  levee,  or  ditch 
will  divert  from  or  away  from  said  Barilla  creek 
in  excess  of  100  cubic  feet  of  water  per  second 
of  time,  unless  and  until  such  obstruction  dam, 
canal,  levee,  or  ditch  be  so  constructed  and 
maintained  as  tbat  the  same  will  permit  to  flow 
unimpeded  in  and  into  the  channel  of  said  Ba- 
rilla creek  and  down  to  the  dam  of  plaintiff, 
J.  O.  Short,  such  excess  of  water  over  and  above 
said  100  cutuc  feet  per  second  (if  any)  as  may 
be  flowing  in  said  channel,  or  would  flow  into 
and  therein  if  not  obstructed  or  impeded  by  de- 
fendants, up  to  40  cubic  feet  of  water  per  second 
of  time  for  24  days  of  24  hours  each,  annually, 
and  not  to  exceed  1,820  acre-feet  of  water  per 
annum." 

From  this  judgment  the  defendants  pros- 
ecute this  appeal. 

The  facts  material  to  a  consideration  of 
the  questions  presented  by  this  appeal  are 
as  follows: 

BarUla  creek  or  draw  rises  In  the  Davis 
Mountains  many  miles  south  of  the  land  de- 
scribed in  the  pleadings,  and  extends  In  a 
northerly  direction.  The  area  drained  by  the 
creek  south  of  the  "TJ"  dam  Is  about  350 
square  miles,  or  225,000  acres.  It  only  has 
water  In  it  when  it  rains;  all  the  water 
flowing  therein  being  rainfall.  After  a  big 
rain.  It  will  run  a  day  or  two.  A  light  rain 
runs  Immediately  off.  It  usually  runs  from 
one  to  twenty-two  times  annually,  on  an 
average  about  five  or  six  times.  There  is 
testimony  that  the  creek  had  a  well-deflned 
channel  extending  SO  or  00  miles  above 
(south)  the  "U"  dam  and  a  well-defined  chan- 
nel below  such  dam  to  and  through  plaintiff's 
land.  The  channel  at  sections  323  and  58 
Is  40  to  7S  feet  wide  at  the  present  time  and 
5  to  10  feet  deep.  There  Is  testimony  that 
in  1886  or.  thereabouts  there  was  not  a  very 
well-deflned  channel  at  plaintiff's  land;  that 
there  was  very  little  channel.  If  any,  then 
across  defendant's  section  823,  but  the  same 
stopped  at  the  Old  Ft  Stodliton  road,  below 
the  "U"  dam,  and  the  water  then  spread 
out  over  the  country.  It  has  since  washed 
out  75  to  100  feet  wide.  In  1887  what  la 
now  the  draw  below  the  Stockton  road  (above 
the  Hoefs'  dam)  was  covered  with  soil  and 
grass,  with  the  exception  of  an  occasional 
■mall  hole  or  washout    There  was  then  no 


continuous  defined  channel  there.  The  wa- 
ters then  would  spread  out  over  the  country 
at  least  one-half  mile  in  time  of  freshet 
Section  323,  belonging  to  defendants,  was 
crossed  by  the  draw;  likewise  section  58, 
belonging  to  plaintiff.  Defendants  construct- 
ed a  diversion  dam  upon  section  323.  This 
is  the  dam  complained  of,  and  is-  situate  some 
distance  below  (north)  the  "U"  dam.  Plain- 
tiffs dam  was  upon  section  68.  Plaintiff 
acquired  section  58  in  1911,  and  has  some  of 
it  in  cultivation.  On  June  10,  1914,  the 
board  of  water  engineers  issued  to  him  a 
permit  to  annually  appropriate  40  cubic  feet 
per  second  for  24  days  of  24  hours  to  be 
diverted  from  said  creek  at  the  diversion 
dam  on  section  58.  Defendant  Otto  Hoefi 
owned  section  323,  upon  which  he  and  his 
codefendant  had  constructed  the  dam  com- 
plained of.  Said  section  323  was  patented 
in  1874,  and  title  by  mesne  conveyances  pass- 
ed to  the  defendants.  The  "U"  dam  was 
about  a  mile  south  of  the  defendants'  dam 
on  section  323.  The  "D"  dam  was  con- 
structed In  1899  by  the  Wllson-Popham  Cat- 
tle Company,  and  had  been  diverting  water 
since  its  construction.  On  January  24,  1914, 
Otto  Hoefs  and  said  cattle  company  filed  in 
the  county  clerk's  office  a  sworn  statement 
of  water  appropriation  from  the  draw  at  the 
"V"  dam,  proposing  to  appropriate  at  said 
point  100  cubic  feet  of  water  per  second  of 
time,  and  filed  certified  copy  thereof  In  the 
office  of  the  board  of  water  engineers. 

Plaintiff  finished  his  dam  In  October,  1914, 
and  the  defendants  built  the  dam  complained 
of  in  February,  1915.  Both  dams  washed 
out,  and  the  plaintiff  had  commenced  re- 
building his,  and  defendants  were  Intending 
to  rebuild  theirs,  which,  being  higher  up  on 
the  draw,  will  prevent  the  water  flowing  to 
plaintiff's  dam.  When  the  water  comes  down 
the  draw  It  covers  a  space  sometimes  as  wide 
as  300  yards,  depending  on  the  size  of  the 
rains,  spreading  out  over  the  lands. 

It  is  feasible  for  Hoefs  to  construct  and 
equip  his  dam  so  as  to  divert  the  100  cubic 
feet  of  water  as-  per  bis  appropriation,  and 
permit  the  excess,  if  there  should  be  any,  to 
flow  on  down  to  plaintiff's  dam.  The  lands 
of  the  parties  are  in  the  arid  or  semiarid 
region  of  the  state,  and  require  Irrigation  to 
grow  crops.  Plaintiff, has  not  acquired,  by 
purchase  or  condemnation,  any  right  of  way 
or  easement  to  carry  his  40  cubic  Uet  of 
water  across  defendant's  lands. 

Appellants,  in  support  of  their  assignments, 
complaining  of  the  decree  entered  by  the 
court,  present  three  propositions  of  law,  as 
follows: 

"First  The  act  of  the  Legislature  permitting 
the  appropriation  of  waters  beloiuing  to  the 
state  of  Texas,  under  which  plaintiff  claims  the 
right  to  the  injunction,  by  its  express  terms  only 
permits  the  appropriation  of  the  'ordinary  flow 
and  underflow  and  tides  of  every  flowing  river  or 
natural  stream,  of  all  lakes,  bays  or  arms  of  the 
Onlf  of  Mexico,  collections  of  still  water,  aad  of 
tim  storm,  flood  or  lainwaters  of  every  rim  or 
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natural  streftin,  canyon,  rarine,  d«presalon,  or 
vaterabed,  wltiiin  the  atate  of  Texas,  the  title 
to  which  has  aot  already  pasaed  from  the 
itate,'  and,  it  appearing  that  the  lands  of  de- 
fendants across  which  said  rainwaters  flow  pass- 
ed from  the  state  of  Texas  in  1874  long  prior  to 
an;  attempted  reservation  of  said  waters,  the 
riKht  to  said  rainwaters  was  vested  in  defend- 
ants absolutely,  and  said  act  has  no  application 
thereto,  nor  could  same  be  appropriated  in  the 
manner  sought,  it  being  incnmbent  on  plaintiff 
to  show  that  the  title  to  said  depression  and 
the  watershed  theireof  was  in  the  state  of  Texas 
at  the  time  of  the  passage  of  said  act. 

"Second.  It  appearing  that  the  dam  of  defend- 
ants is  constructed  upon  their  own  land,  patent- 
ed by  the  state  of  Texas  in  1874,  prior  to  the 
passage  of  the  act  of  the  Legislature  attempting 
to  reserve  flood  or  storm  waters  in  the  state  of 
Texas,  and  that  said  dam  is  not  across  any  flow- 
ing stream  to  which  riparian  rights  attach,  the 
tole  claim  of  plaintiff  being  based  upon  his  per- 
mit granted  by  the  board  of  water  engineers  to 
take  40  cubic  feet  of  water  per  second  from  said 
draw  at  his  dam  under  the  provisions  of  said 
act  of  the  Legislature,  the  defendants  cannot 
be  compelled  to  maintain  works  upon  their  land 
for  the  delivery  of  said  water  to  the  plaintiff,  nor 
to  grant  plaintiff  an  easement  or  right  of  way 
across  their  land  for  the  conduct  of  said  water 
to  his  dam,  nor  abridged  in  their  use  of  their 
own  premises,  as  same  would  be  the  taking  of 
private  property  for  private  use  without  com- 
pensation or  the  consent  of  the  owner. 

"Third.  The  proof  showing  conclusively  that 
long  prior  to  the  passage  of  the  act  of  the  Leg- 
islature permitting  the  appropriation  of  public 
vaters  the  title  to  the  land  of  defendants  had 
passed  from  the  state  of  Te&as,  said  act  and  the 
acts  of  plaintiff  and  the  board  of  water  engineers 
thereunder  can  have  no  application  to  said  land, 
nor  abridge  the  use  and  enjoyment  thereof  by 
defendants  to  the  same  extent  as  they  might 
have  used  and  enjoyed  same  prior  to  the  passage 
of  said  act" 

The  appellee  claims  the  right  to  an  In- 
jtinction  in  protection  of  his  water  appropri- 
ation made  under  the  provisions  of  chapter 
171,  Laws  Thirty-Third  Legislature  (Reg. 
Bess.),  tbe  first  section  of  which  reads: 

"The  unappropriated  waters  of  the  ordinary 
flow  and  underflow  and  tides  of  every  flowing 
river  or  natural  stream,  of  all  lakes,  bays  or 
arms  of  the  Gulf  of  Mexico,  collections  of  still 
water,  and  of  the  storm,  flood  or  rainwaters  of 
every  river  or  natural  stream,  canyon,  ravine, 
depression  or  watershed,  within  the  state  of 
Texas,  the  title  to  which  has  not  already  pasaed 
from  tbe  state,  are  hereby  declared  to  be  the 
property  of  the  state,  and  the  right  to  the  use 
thereof  may  be  acquired  by  appropriation  in  the 
manner  and  for  the  uses  and  purposes  hereinaft- 
er proTided." 

See  article  4991,  Vernon's  Sayles'  Civil 
Statutes  1914.  This  act  by  its  terms  relates 
to  unappropriated  waters,  the  title  to  which 
has  not  already  passed  from  the  state.  It 
does  not  refer  to  the  lands  upon  which  such' 
rivers,  streams,  canyons,  ravines,  depressions, 
and  watersheds  are  situate. 

No  question  is  raised  as  to  the  manner  and 
form  of  appellee's  appropriation  and  that  it 
was  for,  and  is  being  applied  to,  a  purpose 
prorlded  by  law,  namely,  irrigation.  So  it 
must  be  determined  whether  the  water  flow- 
ing in  Barilla  creek  is  to  be  considered  as 
water  tbe  title  to  which  had  not  passed  from 
tile  state,  so  that  it  might  be  lawfully  appro- 
priated, and  tbe  right  to  Its  use  acquired. 


by  plaintiff.  Appellants'  first  propodtloa 
rests  upon  the  premise  that  the  title  to  his 
lands  passed  from  the  state  in  1S74,  which 
was  long  prior  to  any  attempted  reservation 
of  the  waters  In  Barilla  creek  flowing  across 
the  same,  and  thereby  he  became  vested  ab- 
solutely with  the  right  and  title  to  such  wa- 
ters as  appurtenant  to  his  lands,  and  that 
the  appropriation  act  could  have  no  applica- 
tion, and  such  waters  could  not  be  appropri- 
ated unless  the  state  had  title  to  Barilla 
creek  and  its  watershed  at  the  time  of  the 
passage  of  the  act.  We  have  found  no  au- 
thority in  support  of  such  a  contention,  and 
ai^)ellants  have  cited  none.  They  refer  to 
McOhee  Irr.  Ditch  Go.  v.  Hudson,  85  Tex. 
587,  22  S.  W.  398,  Barnett  v.  Matagorda, 
etc.,  98  Tex.  355,  83  S.  W.  801,  107  Am.  St 
Bep.  636,  and  Batla  v.  Goodell,  63  Tex.  Olv. 
App.  178,  115  S.  W.  622,  but  their  pertinency 
is  not  apparent. 

In  McGhee,  etc.  v.  Hudson,  the  court  Iiad 
under  consideration  the  act  authorizing  the 
condemnation  of  land  for  irrigation  purpos- 
es. The  irrigation  company  was  seeking  to 
condemn  so  much  land  as  was  necessary  for 
the  construction  of  a  dam  across  the  Concho 
river  and  the  opening  of  a  ditch.  The  Con- 
cho river  is  a  flowing  stream  to  which  ripa- 
rian rights  had  attached,  and  it  was  held 
that  section  2  of  tbe  act  could  not  operate, 
and  probably  was  not  Intended  to  operate,  on 
the  lights  of  riparian  owners  existing  when 
the  law  was  passed,  but  was  intended  tcr  op- 
erate only  on  such  interests  as  were  in  the 
state  by  reason  of  its  ownership  of  lands 
bordering  on  rivers  or  natural  streams ;  that 
land  Included  everything  attached  to  it,  as 
trees,  herbage,  and  water,  and  plaintiffs  were 
entitled  to  have  the  water  flow  through  their 
land  in  its  accustomed  channel,  and  to  use 
it  for  all  purposes  for  which  a  riparian  own- 
er may  use  water  so  flowing;  that,  if  the 
irrigation  company  tmdertook  to  divert  such 
water,  they,  in  effect  took  land,  and  could 
not  do  so  without  making  compensation  to 
the  riparian  owner  for  the  water  of  which 
he  was  deprived  by  such  diversion.  In  that 
case,  however,  the  question  of  rlimrlan  rights 
upon  a  flowing  stream  was  Involved,  which 
is  not  the  case  here.  Appellants  make  no 
such  daim,  and  in  their  second  proposition 
affirm  that  their  dam  was  not  across  any 
flowing  stream  to  which  riparian  rights  at- 
tached. 

The  other  cases  cited  by  appellants  simply 
relate  to  questions  of  drainage  rights  arising 
out  of  the  obstruction  of  the  flow  of  surface 
waters.  Under  the  common-law  rfile  adopt- 
ed in  this  state,  such  waters  are  regarded 
as  a  common  enemy  which  the  lower  land- 
owner may  keep  from  coming  from  upper 
lands,  and  which  either  owner  can  get  rid  of 
as  best  he  can,  provided  there  Is  no  artlflcial 
accumulation  thereof  discharged  upon  anoth- 
er's land.  Those  cases  relate  to  drainage 
questions  rather  than  of  title  to  such  waters. 
Appellants  insist  that  the  waters  attempt»^ 
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to  be  appropriated  are  mere  surface  waters 
flowing  across  their  lands  during  ttmes  of 
rainfall,  and  their  rights  with  .respect  there- 
to mast  be  governed  by  the  mles  of  law  prior 
to  the  passage  of  the  appropriation  act,  and 
such  water  is  not  subject  to  appropriation. 
It  is  stated  by  Mr.  Well  in  his  work  on  Water 
Rights  In  the  Western  States  (8d  Bd.  i  349) 
that  diffused  surface  water  cannot  be  ap- 
propriated against  the  landowner  on  whose 
land  it  lies;  that  Its  presence  and  move- 
ments are  too  capricious  to  fonnd  any  right 
upon  distinct  from  the  land  where  it  is  gath- 
ered, and  such  water  is  owned  by  the  owner 
of  the  land  where  it  happens  to  lie.  Mr. 
Weil  in  the  section  noted  says  further: 

"The  Elnglish  cases  have  gone  into  this  quite 
thoroughly.  In  Rawstrom  v.  Taylor  it  was  held 
that,  in  the  case  of  common  surface  water  flow- 
ing in  no  definite  channel,  the  landowner  was  en- 
tltied  to  get  rid  of  it  in  any  way  he  pleased,  al- 
though he  cut  it  off  from  plaintiff's  mill  which 
it  had  supplied.  In  Broadbent  v.  Ramsbotham 
It  was  decided  that  a  landowner  has  a  right  to 
impoand  surface  water  which  flows  over  his 
land  in  no  definite  channel,  although  the  water 
is  thereby  prevented  from  reaching  a  brook  the 
stream  of  which  bad  for  more  than  60  years 
worked  the  plaintiff's  mill.  Baron  Alderson,  in 
delivering  the  judgment  of  the  court  in  that  case, 
says:  'No  doubt,  all  the  water  falling  from  heav- 
en, and  shed  upon  the  surface  of  a  hill,  at  the 
foot  of  which  a  brook  runs,  must,  by  the  natu- 
ral force  of  gravity,  find  its  way  to  the  bottom, 
and  so  into  tibe  brook :  but  this  does  not  prevent 
tiie  owner  of  the  land  on  which  this  water  falls 
from  dealing  with  it  as  he  may  please,  and  ap- 
propriating it,  He  cannot,  it  is  true,  do  so  if 
tile  water  has  arrived  at  and  is  flowing  in  some 
natural  channel  already  formed.  But  he  has  a 
perfect  right  to  appropriate  it  before  it  arrives 
at  such  channel.' 

"All  the  many  cases  already  cited  consideriBg 
whether  there  was  or  was  not  a  water  course 
held  that,  it  there  was  not  a  water  course,  but 
only  diffused  surface  water,  neither  the  law  of 
riparian  rights  nor  the  law  of  permanent  rights 
by  priority  of  appropriation  applies." 

Mr.  Kinney  (2  Kinney  on  Irrigation  &  Wa- 
ter Rights  [2d  Bd.]  f  654)  announces  the 
nine  rule,  quoting  with  approval  King  y. 
Chamberlln,  20  Idaho,  604,  118  Pac.  1090. 
In  that  case  King  had  collected  and  Impound- 
ed on  bis  own  land  surface  water  which 
was  not  flowing  in  a  well-defined  channel. 
Qbamberlln  sought  to  appropriate  the  water 
under  the  water  appropriation  statutes  of 
that  state.    It  was  held  that: 

"If  a  man  collect  and  impound  surface  and 
flood  waters  from  his  own  land  before  they  reach 
any  natural  stream  or  channel  and  holds  the 
same  on  his  land  and  premises,  the  fact  that  he 
may  not  use  it  for  irrigation  or  any  other  com- 
mercial purpose  does  not  render  it  any  less  his 
property  or  authorize  any  one  else  to  invade  his 
property  or  appropriate  and  divert  the  same.  A 
permit  from  the  state  engineer  cannot  give  any 
sanction  to  such  a  procedure.  The  state  engi- 
neer has  no  right  to  grant  permits  to  one  man 
to  use  another  man's  property." 

In  that  case  it  will  be  noted  that  the  land- 
owner's absolute  right  to  surface  water  flow- 
ing across  his  land  was  conditioned  upon  It 
being  impotmded  before  it  reached  a  natural 
stream  or  channel.  Diffused  surface  waters 
have  been  thus  defined : 


"Surface  waters  are  waters  of  a  casual  and 
vagrant  character,  which  oote  throngh  the  soil 
or  diffuse  or  sqaander  themscdves  over  the  sur- 
face, following  no  definite  coiurse.  They  are 
waters  which,  thou^  customarily  and  naturally 
flowing  in  a  known  direction  and  course,  have 
nevertheless  no  banks  or  channel  in  the  soil, 
and  indnde  waters  which  are  diffused  over  the 
surface  of  the  ground,  and  are  derived  from 
rains  and  melting  snows,  occasional  outbursts 
of  water  which  in  time  of  fireshet  or  melting  of 
snows  descend  from  the  mountains  and  inundate 
the  countiy;  and  the  moisture  of  wet,  spongy, 
springy,  or  boggy  ground."  24  Am.  &  £ng. 
Ency.  Law  a  Ed.)  896. 

40  Cyc.  639,  defines  surface  waters  to  be: 
"Such  as  diffuse  themselves  over  the  surface 

of  the  ground,  following  no  defined  course  or 

channel,  and  not  gathering  into  or  forming  an; 

more  definite  body  of  water  tlian  a  mere  bog 

or  marsh." 

See,  also,  8  Farnham  on  Waters,  f  978. 

Barilla  creek  has  all  of  the  essential  char- 
acteristics of  a  water  course  to  which  ripa- 
rian rights  would  attach,  exc^t  a  permanent 
source  of  water  supply.  It  has  a  channel, 
consisting  of  a  bed  and  banks,  but  it  is  held 
without  dissent  that  these  characteristics 
alone  will  not  ccmstltute  a  water  course  in 
its  legal  sense  to  wbidi  riparian  rights  at- 
tach ;  that  in  addition  there  must  be  running 
water,  which  has  a  definite  source  of  supply, 
and  is  permanent  in  the  sense  that  similar 
conditions  will  always  produce  a  fiow  of  wa- 
ter and  that  these  conditions  recur  with 
some  degree  of  regularity,  so  that  they  es- 
tablish and  maintain  for  considerable  pe- 
riods of  time  a  running  stream ;  that  ra- 
vines, gullies,  canyons,  sloughs,  and  swales 
through  which  mere  surface  water  from  rain 
or  melting  snow,  at  irregular  periods,  is  dis- 
charged from  a  higher  to  a  lower  level,  and 
which  at  other,  times  are  destitute  of  water, 
are  not  water  courses  in  a  legal  sense  to 
which  riparian  rights  will  attach.  1  Kin- 
ney on  Irrigation  &  Water  Rights  (2d  Bd.) 
iS  301  to  316;  Farnham  on  Waters,  H  455, 
455a,  467,  and  468 ;  40  Cya  566 ;  30  Am.  &  Bng. 
Kncy.  Law  (2d  Ed.)  325 ;  Hoyt  v.  Hudson,  27 
Wis.  656,  9  Am.  Rep.  473;  Parke  County  v. 
Wagner,  138  Ind.  609,  38  N.  E.  171 ;  Sangoin- 
ettl  y.  Pock,  136  Cal.  466,  68  Paa  98,  89  Am. 
St  Rep.  169;  Los  Angeles,  etc,  v.  Los  An- 
geles, 103  Cal.  461,  37  Pac.  375;  Barkley  v. 
Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  619. 

So  It  Is  apparent  tbat  the  water  which 
flows  in  Barilla  creek  is  not  mere  dUtused 
surface  water  as  above  defined  and  which 
may  not  be  subject  to  appropriation.  And, 
for  reasons  indicated,  it  ia  not  water  fiowing 
in  a  water  course  to  which  riparian  tights 
attach.  But  it  is  surface  water  which  has 
collected  from  a  very  large  area  and  la  fiow- 
ing in  a  well-defined  channel,  with  a  bank 
and  bed.  We  see  no  reason  why  such  water 
cannot  be  appn^riated  under  oar  app>^opria- 
tlon  statute. 

Mr.  Well  says  that  diffused  surface  water 
cannot  be  appropriated  against  the  owner  of 
the  land  on  which  it  lies  because  its  presence 
and  movemeots  are  too  canrldpas  to  found 
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any  right  upon  distinct  from  the  land  where 
it  Is  gathered.  Bat  this  objection  does  not 
apply  to  surface  water  which  flows  in  a  can- 
yon, ravine,  or  depression,  with  a  well-de- 
fined channel,  and  flows  with  saffldent  regu- 
larity during  the  growing  season  to  be  of 
value  for  Irrigation  of  agricultural  products, 
as  is  the  case  with  Barilla  creek.  We  there- 
for^ hold  that  such  water  is  subject  to  ap- 
propriation under  the  first  section  of  chapter 
171,  Acts  3Sd  Leg.  (Reg.  Sess.)  if  the  title 
thereto  has  not  heretofore  passed  from  the 
state  by  appropriation  or  otherwise. 

Of  course,  the  title  to  this  water  was  orig- 
inally Tested  in  the  state.  The  title  thereto 
has  not  passed  to  riparian  owners  of  land 
npon  the  creek  under  the  doctrine  of  ripari- 
an rights,  because  it  Is  not  a  water  coarse  to 
which  such  rights  would  attach.  No  such 
contention  is  made. 

There  Is  no  contention  made  that  title  has 
passed  from  the  state  by  virtue  of  any  prior 
appropriation,  except  Uie  prior  appropria- 
tion of  100  cubic  feet  of  water  per  second  of 
time  claimed  by  Otto  Hoefs  and  the  Wilsour 
Popham  Cattle  Company  by  virtue  of  their 
statement  flled  January  24,  1914,  and  the  de- 
cree protects  this  appropriation  and  subordi- 
nates api)ellees'  apprc^riatlon  to  the  same. 

In  the  absence  of  a  divestiture  of  Its  title 
under  the  doctrine  of  riparian  rights  or  by 
virtue  of  legal  appropriations,  there  is  no 
reason  why  the  water  In  Barilla  creek 
should  not  be  regarded  as  water  "the  title 
to  which  has  not  already  passed  from  the 
state,"  and  it  Is  so  held. 

There  Is  no  reason  why  the  water  which 
falls  upon  the  vast  area  of  land  in  the  wa- 
tershed of  the  creek  south  of  appellants'  land 
should  be  In  any  wise  regarded  as  belonging 
to  appellants  or  in  any  wise  appurtenant  to 
their  land  so  as  to  be  considered  as  a  part 
thereof.  It  does  not  fall  upon  their  land, 
and  assuredly  appellants  have  no  better  title 
to  sach  water  than  landowners  further  up 
the  creek,  and  uidess  the  accident  of  location 
be  a  controlling  factor,  they  have  no  better 
title  than  landowner  further  down  the  creek. 
But  whatever  may  be  the  relative  rights  of 
the  parties  to  this  litigation  to  the  water,  It 
has  no  bearing  upon  the  question  of  whether 
the  title  thereto  has  heretofore  passed  from 
the  state.  Upon  that  phase  of  the  case  we 
conclude: 

[1  ]  1.  That  It  Is  not  diffused  surface  water 
falling  upon  or  flowing  across  appellants' 
land  which  possibly  may  be  regarded  as 
their  absolute  property,  and  not  subject  to 
appropriation.  Whether  or  not  such  water 
Is  snbject  to  appr(vrlatlon  It  is  not  neces- 
sary to  decide,  and  we  express  no  opinion  up- 
on that  question. 

[2]  2.  That  the  title  thereto  has  not  pass- 
ed from  the  state  by  prior  appropriation  or 
under  the  doctrine  of  riparian  rights. 

L3]  3.  This  being  true,  the  title  to  such  wa- 


ter remains  In  the  state,  and  is  subject  to 

appropriation  under  the  laws  of  our  state. 

Under  this  view  of  the  case.  It  is  immate- 
rial when  the  title  to  the  lands  in  the  creek's 
watershed  passed  from  the  state  and  wheal 
the  state  parted  with  its  title  to  appellanti^ 
lands. 

[4]  Taking  up  appellants'  second  proiKMd- 
tlon,  it  la  first  asserted  they  cannot  be  com- 
pelled to  maintain  works  npon  their  land 
for  the  delivery  to  plaintiff  of  water  flowing 
In  the  creek.  There  is  nothing  in  the  court's 
decree  requiring  appellants  to  maintain  any 
works  to  deliver  water  to  appellee.  Under 
the  decree  appellants  are  at  liberty  to  de- 
molish the  dam  which  they  have  constructed 
ui>on  section  323.  An  Inspection  of  the  de- 
cree will  readily  disclose  that  it  imposes  no 
duty  to  maintain  any  works  upon  their  land. 
It  simply  undertakes  to  regulate  and  Impose 
conditions  upon  the  placing  and  mainte- 
nance of  such  works  so  that  appellees'  ap- 
propriation may  be  protected.  Neither  does 
it  grant  an  easement  or  right  of  way  across 
their  land  to  conduct  water  to  appellee's 
dam,  nor  unduly  affect  appellants  in  the  use 
of  their  own  prc^erty.  Every  man  must  use 
bis  own  property  with  due  regard  for  the 
rights  of  others.  The  water  the  flow  of 
which  was  obstructed  by  appellant's  dam 
was  surface  water  flowing  in  a  well-defined 
channel.  It  had  fiowed  In  that  channel  or 
depression  across  appellants'  lands  for  many 
years,  and  the  enforcement  of  the  right  to  its 
c<mtlnued  flow  does  not  constitute  the  im- 
position of  a  new  right  of  way  easement. 

The  right  to  flow  in  its  accustomed  chan- 
nel, and  to  have  it  so  flow,  results  neces- 
sarily from  the  rule  which  forbids  the  ob- 
struction of  water  flowing  in  a  well-defined 
channel.  By  his  appropriation  appellee  be- 
came vested  with  a  property  right  in  a  por- 
tion of  the  waters  of  Barilla  creek,  and  the 
court  properly  protected  that  right  by  pro- 
hibiting the  placing  of  such  obstructions  in 
the  channel  by  an  upper  landowner  as  would 
result  in  diverting  from  the  creek,  water  to 
which  such  upper  landowner  has  no  title,  but 
which  mast  pass  In  such  channel  across  his 
premises  before  reaching  appellee's  point  <rf 
diversion  upon  his  own  land. 

What  has  been  said  disposes  of  the  fur- 
ther contention  made  In  the  second  proposi- 
tion that  the  decree  constitutes  a  taking  ot 
private  property  for  private  use. 

From  what  has  been  said  it  follows  that 
the  third  proposition  is  regarded  as  without 
merit 

The  decree  seems  most  adequately  and 
properly  to  protect  the  rights  of  both  parties 
to  this  litigation,  and  it  is  In  all  things  af- 
firmed. 

HARPER,  a  3.  (concurring).  Appellants 
accept  In  their  motion  for  rehearing  the  state- 
ment of  the  nature  and  result  of  the  casei 
and  likewise  the  findings  of  facta  in  the  ma- 
jority opinion. 
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By  tbe  first  asslgament  and  its  proposi- 
tion it  is  urged  that  the  state  of  Texas  part- 
ed with  its  title  to  the  land  upon  which  their 
dam  is  situated  in  1874,  together  with  all 
the  rights  thereto  in  any  wise  appertaining 
including  tbe  depression  now  known  as  Ba- 
rilla draw,  and  that  the  acb  of  the  Legislature 
(article  4991,  B.  S.  1913)  declaring  that  "the 
ordinary  flow,  •  •  •  collections  of  •  •  • 
rainwaters  of  every  •  •  •  ravine,  depression 
or  watershed  •  *  *  the  title  to  which  has  not 
already  passed  from  the  state"  has  no  applica- 
tion thereto,  unless  plaintiff  shows  that  the 
title  to  the  depression  in  question  and  tbe 
watershed  thereof  was  in  the  state  at  the 
time  of  tbe  passage  of  the  act 

Therefore,  they  say,  by  their  third  assign- 
ment, the  court  erred  in  its  decree  In  enjoin- 
ing the  construction  and  maintenance  of  tbe 
-dam  in  question  "unless  it  be  so  constructed 
AB  that  it  will  permit  all  waters  over  100 
-cubic  feet,  etc.,  to  flow  down  to  appellee," 
because,  they  further  say,  it  places  an  unjust 
burden  upon  defendant,  in  that  it  compels 
them  at  great  expense  to  construct  for  tbe 
bmeflt  of  plaintiffs  an  irrigation  work  for 
the  delivery  of  water  to  the  plaintiff  and  to 
maintain  same,  eta,  and  that  tbe  decree  is 
an  uDJust  and  illegal  Interference  with  the 
use  and  enjoyment  of  private  property  and 
constitutes  the  taking  of  private  property 
without  compensation. 

By  their  second  they  say  that  to  comply 
with  tbe  provisions  of  this  decree  would  re- 
quire them  to  construct  and  maintain  such 
expensive  concrete  dams  as  to  render  their 
property  unprofitable;  therefore  they  offer 
to  permit  plaintiff  to  construct  such  works 
as  he  may  see  fit  at  bis  own  expense  upon 
their  property,  so  as  to  permit  the  excess 
over  and  above  tbe  amount  apportioned  to 
them,  100  cubic  feet,  etc.,  to  fiow  down  to 
his  (plaintiff's)  property. 

If  I  comprehend  the  contentions  of  the' ap- 
pellants, they  are  that:  (a)  The  uncontra- 
dicted facts  establish,  first,  that  the  waters 
sought  to  be  appropriated  by  tbe  parties  to 
this  suit  are  surface  waters;  (b)  that,  being 
■urfaoe  waters,  they  have  the  right  to  use 
their  premises  aa  they  may  see  fit  to  lmi>el 
or  impound  them  and  without  regard  to  the 
location  of  appellee's  premises,  1.  e.,  that 
appellee  has  no  right  to  have  the  waters  fiow 
across  their  premises  down  to  him;  (c)  and 
that  being  surface  waters,  not  owned  by  the 
state,  because  not  having  fallen  upon  state 
lands,  the  act  tbe  provisions  of  which  are 
sought  to  be  invoked  by  appellee  has  no 
application. 

If  these  are  surface  waters  as  contended 
for  by  appellant,  bis  propositions  are  correct, 
but  I  concur  in  tbe  holding  of  the  majority 
of  this  court  that,  "under  tbe  facts,  they  are 
not  surface  waters  in  the  true  meaning  of  the 
term" ;  therefore  the  rule  of  the  common  law 
*tliat  an  owner  in  the  ordinary  use  of  bis  prop- 


erty may  divert  tbem"  does  not  apply.  Bafia 
V.  Qoodell,  6S  Tex.  Civ.  App.  178,  116  S.  W. 
622.  But  they  are  waters  whl<^  have  fallen 
upon  a  large  area  of  country,  not  daimed  by 
appellant,  and  afterwards  by  virtue  of  the 
natural  drainage  of  the  country,  come  togeth- 
er or  accumulate,  from  time  to  time  in  a 
canyon,  ravine,  or  depression,  with  a  well-de- 
fined channel,  and  flow  with  sufildent  regu- 
larity- during  the  crop  season  to  be  of  value 
for  irrigation.  Therefore  the  waters  therein 
become  subject  to  ownership  or  approiuriation 
by  those  who  may  own  Irrigable  lands  adja- 
cent thereto,  in  tbe  proiwrtion  that  the  rela- 
tive rights  of  the  parties  may  obtain,  and 
as  to  such  rights,  L  e.,  as  to  the  eqaitable 
distribution  to  persons  entitled  thereto,  the 
law  must  and  does  furnish  the  rules  by  which 
they  may  be  obtained. 

Under  the  statement  of  facts  in  this  case 
there  is  no  evidence  that  the  state  owns  (by 
any  means  known  to  the  law)  tbe  lands  upon 
which  these  waters  fall  noc  the  depression 
through  which  they  flow ;  consequently  there 
is  no  ownership  in  the  state  of  the  water 
flowing  thereon.  Therefore  the  statute  In- 
voked does  not  apply,  unless  said  statute  was 
Intended  to  and  does  fix  a  new  and  definite 
rule,  in  the  place  of  the  common-law  rule, 
for  the  distribution  of  the  waters  of  this  and 
similar  natural  water  courses.  And  I  see 
nothing  in  this  statute,  which  by  its  provi- 
sions, by  strict  construction,  or,  by  necessary 
intendment,  indicates  that  it  was  intended  to 
give  a  new  rule  appUcable  to  tbe  dlstributioB 
of  such  waters ;  and,  since  there  is  no  proof 
that  it,  tbe  state,  owned  tbe  waters  by  any 
of  the  means  known  to  the  law,  I  conclude 
that  the  rule  of  common  law  adopted  In  Flem- 
ing V.  Davis,  87  Tex.  178,  is  the  rule  by  which 
we  must  determine  the  relative  rights  of  ths 
parties  to  this  litigation.  The  property  of 
appellee  being  below  that  of  appellant,  and 
it  appearing  that  he  (appellee)  is  entitled  t» 
water  for  Irrigatian  from  Barilla  creek,  and 
appellants  having  admitted  that  appeUee  is 
entitled  to  water,  flrst,  by  applying  for  a 
permit  from  the  state,  and,  by  their  second 
assignment,  agreeing  that  they  may  have  it 
etc.,  I  conclude  that  tbe  judgment  entered 
meets  the  equities  in  this  case,  because  ap- 
pellants must  so  use  their  premises  as  not  to 
injure  the  property  rights  of  appellee:  And 
if  they  must  construct  a  dam  in  order  to 
convert  the  water  due  them  from  the  usual 
flow  of  this  depression,  they  must  so  con- 
struct it  as  not  to  take  waters  to  which  i^ 
pellee  Is  entitled.  And,  since  there  Is  no 
question  raised  as  to  the  distribution  made  by 
the  state  being  equitable,  appellee  la  enti- 
tled to  bis  Injunction,  whether  the  rule  aa 
enunciated  in  the  statute  or  the  common-law 
rule  applies. 

I  therefore  concur  in  the  final  conclusion 
or  result  of  the  majority  opinion,  but  not  la 
tbe  reasoning  upon  wbidi  it  U  based. 
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PECOS  ft  N.  T.  BT.  CO.  v.  MAIiONB  et  aL 
(Mo.  1062.) 

(Court  of  Civil  AppeaJfi  of  Texas.     Amarillo. 

Mot.  29,  1916.     Behearing  Denied 

Jan.  10. 1917.) 

1.  Eminbm  Domain  «=3»172— Pbocbsdings  to 
Take  Pbopebtt— .Tubibdiction. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6531,  providing  that,  when  any  railroad 
eompany  ia  sued  for  property  occupied  by  it  for 
railroad  purposes  or  for  damages  thereto,  the 
court  in  which  the  suit  ia  penoine  may  deter- 
mine all  matters  in  dispute,  induding  the  con- 
demnation of  the  property  on  cross-Dill,  chap- 
ter 21A,  providing  for  the  incorporation  of  gas, 
electric  current,  and  power  com^nies,  granting 
to  8n(^  companies  by  article  lz83c  the  power 
to  own  and  hold  lands  and  stractures  necessary 
for  their  co^rate  purposes,  and  providing  by 
article  1283a  for  condemnation  in  the  manner 
provided  by  law  in  the  case  of  railroads,  a  dis- 
trict court  has  jurisdiction,  in  an  action  by  a 
railroad  in  trespass  to  try  title,  to  adjudge  the 
condemnation  of  the  property  in  question  in  fa- 
vor of  the  defendant  electric  light  and  ice  com- 
pany. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ({  470^72;  Dec.  Dig.  «=» 
172.] 

2.  Eminent  Doicain  «=>198(1)— Fboobedinos 
TO  Tabcb  Peopkhtt— Dktebminatioh  or  M»- 

CESSITT 

Under  Vemon'a  Sayles'  Ann.  Civ.  St  191^ 
art  1121,  f  73,  permitting  creation  of  water  and 
Ice,  and  electric  light  and  power  companies, 
in  electric  light  and  ice  company  had  the  power 
to  determine  whether  the  appropriation  of  land 
of  a  railroad  company  was  necessary,  and  its 
decision  was  not  subject  to  review  by  the  courts, 
b  the  absence  of  abuse,  and  where  it  is  not 
^own  that  the  use  of  the  right  of  way  by  the 
railroad  will  be  seriously  impaired. 

[Ed.  Mote. — For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  H  625,  628;  Dec.  Dig.  «=» 
198(1).] 

Appeal  from  District  Court,  Hale  Otiiity; 
B.  C.  Joiner,  Judge. 

Action  by  the  Pecos  &  Morthem  Texas 
Ballway  Company  against  C.  A.  Malone,  and 
another.  From  the  Judgment,  plaintiff  ap- 
peals.   Affirmed. 

Teriy,  Otrln  ft  Mills,  of  Oalveston,  Madden, 
Tmlove,  Bybum  &  Pipkin,  of  Amarillo,  and 
!>.  R.  Pearson,  of  Plalnvlew,  for  appellant 
Bandolph  ft  Bandolph,  of  Plalnvlew,  and  Ll 
C  Penry,  of  Ft  Worth,  for  appelleea 

HALL^  J.  May  6,  1912,  appellant  railway 
company  sned,  In  trespass  to  try  title,  C.  A, 
Malone  and  the  Malone  Light  ft  Ice  Company, 
to  recover  a  designated  portion  of  its  right 
of  way  and  station  grounds  In  the  town  of 
Phiinrlew.  Defendants  disclaimed  as  to  all 
except  a  small  portion  of  the  land,  upon 
which  the  east  end  of  Its  Icehouse  la  situat- 
ed. Appellant  amended  Its  original  petition. 
seeking  to  recover  only  that  portion  of  its 
right  of  way  as  claimed  by  the  defendants. 
February  10,  1916,  the  Texas  Utilities  Com- 
pany, a  private  corporation,  Intervened,  al- 
leging, In  substance,  that  It  was  duly  Incor- 
porated under  the  laws  of  the  state  of  Texas, 
for  the  purpose  of  generating  and  supplying 


electric  lights  and  motor  power  to  the  pnb" 
lie,  and  operating  waterworks  for  thesujvly 
of  water  to  the  public,  and  for  the  mainte- 
nance and  supply  of  Ice  to  the  pubUc;  that 
since  the  Institution  of  the  suit  it  had  acquir- 
ed all  the  physical  properties,  franchises,  and 
easements  of  the  Malone  Light  ft  Ice  Compa- 
ny, assuming  all  the  duties  and  obligations 
resting  upon  the  Malone  Light  ft  Ice  Com- 
pany, for  furnishing  water,  light,  etc.,  to  the 
city  of  Plalnvlew;  that  at  the  time  of  the 
flllng  of  the  suit  the  original  defendants 
were  In  possession  of  the  land  sued  for  and 
other  lands,  and  of  the  building  containing 
Its  electric  light  and  ice  plant  which  had 
been  erected  and  was  being  used  for  the  ben- 
efit of  the  public;  that  it  has  such  building 
on  said  property,  together  with  some  poles 
and  other  Improvements  thereon,  so  placed 
for  the  use  of  Intervener's  customers  In  the 
transaction  of  its  business  for  the  public; 
that  the  public  have  a  right  at  all  times  to 
use  the  electric  current  for  lighting  and  mo- 
tor power  when  so  furnished  by  Intervener, 
upon  the  payment  of  reasonable  and  satis- 
factory charges  therefor,  and  that  the  Inter- 
vener, as  such  purchaser,  from  said  Malone 
Light  ft  Ice  Company,  is  operating  under 
proi)er  franchises  from  the  city  of  Plaln- 
vlew, and  is,  as  such,  a  public  service  corpo- 
ration, legally  authorized  to  condemn  all 
property  necessary  for  the  transaction  of  its 
business  for  the  public,  and  on  such  account 
petitioner  prays  for  condemnation  of  the 
property  sought  to  be  recovered  by  plaintiff, 
together  with  an  additional  strip. 

On  the  same  day  plaintiff  filed  Its  supple- 
mental petition,  replying  to  the  intervener'^ 
plea  of  Intervention,  by  general  and  speda) 
demurrers,  general  denial  and  special  pleas 
raising  specifically  all  the  questions  present- 
ed in  the  brief. 

On  February  11,  1916,  the  original  defend- 
ants filed  an  answer,  consisting  of  exceptions^ 
general  denial,  and  special  pleas,  and,  in  ad 
dltion  alleging  that  the  Malone  Light  ft  Ice 
Company  had  acquired  by  purchase  certain 
parts  of  block  6,  in  the  Wye  addition  to 
Plalnvlew,  which  block  lies  Immediately  west 
of  the  ground  In  controversy;  that  It  had 
placed  its  icehouse  and  other  valuable  im- 
provements upon  said  property  through  mis- 
take, thinking  it  was  building  upon  its  own 
land. 

Upon  a  trial  before  the  court,  without  » 
Jury,  Judgment  was  entered  that  appellant 
railway  company  recover  the  tract  of  land 
described  in  Its  petition,  and  further  order- 
ing that  the  property  described  in  the  inter- 
vener's plea  of  intervention  be  condemned  to 
the  use  and  occupancy  of  intervener  for  the 
purpose  of  erecting  and  constructing  poles 
and  wires,  and  maintaining  its  house  there-, 
on.  It  was  further  ordered  that  $50  damag- 
es be  allowed  the  plaintiff  as  the  value  of 
the  property  so  condemned.    It  is  shown  that 
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appellant  was  the  owner  of  tbe  land  sued  for 
and  sought  to  he  condemned ;  that  the  value 
of  the  strip  involved  is  $50;  that  the  Texas 
Utilities  Company  acquired  by  purchase  since 
the  Institution  of  the  suit  all  of  the  physical 
property  and  franchises  of  the  Malone  Light 
&  Ice  Company;  that  tbe  franchises  so  ac- 
quired granted  the  right  to  construct  and 
<9erate  and  maintain,  over,  along,  and  across 
all  streets,  alleys,  and  public  highways  of  tbe 
dty  of  Plalnview,  in  accordance  with  all  rea- 
sonable ordinances  of  the  city  then  In  force 
and  thereafter  to  be  passed  by  the  dty  coun- 
cil, an  electric  light  and  power  plant;  that 
the  original  company  had  acquired  a  site  for 
its  plant,  wells,  pumping  station,  Ice  factory, 
a  block  of  land  in  the  Wye  addition,  lying 
Immediately  west  of  the  land  sued  for;  that 
O.  A.  Malone,  as  manager  of  the  Malone 
Light  &  Ice  Company,  by  mistake  as  to  the 
true  location  of  the  dividing  line  between  the 
two  properties,  constructed  the  Icehouse  of 
his  company  so  that  It  extends  about  6.4  feet 
at  Its  south  end  and  about  8  feet  at  its  north 
end,  over  on  the  appellant's  right  of  way  and 
station  grounds ;  that  such  building  Is  of  such 
construction  that  it  cannot  be  moved  without 
prisietically  destroying  it;  that  a  strip  9  feet 
wide  oft  of  tbe  west  end  of  plalntUF's  land 
would  take  all  of  the  ground  on  which  the 
house  Is  located,  and  where  two  poles  stand, 
and  where  It  is  desired  to  place  two  other 
poles ;  that  intervener  is  seeking  to  condemn 
such  strip  for  placing  more  poles  and  wires, 
and  for  the  purpose  of  egress  and  ingress; 
that  the  principal  business  and  residence 
part  of  Plalnview  are  on  the  opposite  side 
of  the  railway  company's  right  of  way  from 
defendant's  plant,  so  that  the  most  direct 
line  for  poles  and  wires  from  the  plant  as 
situated  would  be  south  along  the  strip  of 
land,  and  the  dividing  line  between  plalntifTs 
and  defendant's  properties. 

[1]  The  first  assignment  of  error  assails 
the  Jurisdiction  of  the  district  court  to  de- 
termine appellee's  right  to  condemn  the  prop- 
erty. Insisting  that  it  is  a  question  wholly 
cognizable  in  the  county  court  Art.  6531, 
Vernon's  Sayles'  Civil  Statutes,  provides  that 
when  any  railroad  company  is  sued  for  any 
property  occupied  by  it  for  railroad  purposes, 
or  for  damages  tbereto,  the  court  in  which 
such  suit  is  pending  may  determine  all  mat- 
ters in  dispute,  including  the  condemnation 
of  the  property,  upon  cross-bill  asking  such 
remedy  by  defendant.  Chapter  21A,  Ver- 
non's Sayles'  Civil  Statutes,  providing  for 
the  incorporation  of  gas,  electric  current,  and 
power  companies  in  this  state,  grants  to  such 
wmpanles,  by  article  1283c,  the  power  to 
construct,  maintain,  and  operate  such  plants, 
and  to  own,  hold,  and  use  such  lands,  rights 
of  way,  easouents,  buildings,  and  structures 
as  may  be  necessary  for  its  corporate  pur- 
poses. It  is  provided  by  article  1283d  of  the 
same  chapter  that  such  a  corporation  may 
enter  upon,  oondemn,  and  appropriate  the 


lands,  rights  of  way,  easements,  and  property 
of  any  person  or  corporation,  and  that  the 
maiuier  and  method  of  such  condemnation 
shall  be  the  same  as  is  provided  by  law,  In 
the  case  of  railroads.  It  is  clear  from  tbe 
articles  of  tbe  statute  mentioned  that  the 
district  court  had  Jurisdiction  to  condemn 
the  property  upon  appellee's  cross-bUL 

[2]  Vernon's  Sayles'  Civil  Statutes,  art 
1121,  i  73,  permits  tbe  creation  of  private  cor- 
porations In  this  state  so  as  to  Include  two 
or  more  of  the  following  purposes,  viz.:  The 
supply  of  water  and  ice  to  the  public,  and 
the  generation  of  and  supply  of  electric  lights 
and  motor  power  to  the  public.  Appellant  in- 
sists that  no  necessity  for  taking  Its  land  is 
shown,  and  that  the  only  reason  assigned  by 
the  appellee  for  such  taking  is  that  it  made 
a  mistake  in  locating  the  boundary  of  Its  lot, 
and  erected  a  part  of  Its  building  on  land 
owned  by  appellant  The  Legislature  has 
empowered  any  person  or  corporation  to  con- 
demn land  of  another  for  the  purposes  men- 
tioned above,  and  has,  by  its  enactment  re- 
lieved the  appellee  of  the  burden  of  showing 
any  necessity,  and  deprived  the  courts  ot 
their  right  to  inquire  Into  it  Croley  v.  St 
Louis  Southwestern  RaUway  Co.,  56  S.  W. 
616;  Henderson  y.  Lexington,  22  L.  R.  A.  (N. 
S.)  64,  note.  10  R.  a  L.  "Eminent  Domahi," 
§1 158, 158,  In  discussing  the  subject  of  neces- 
sity for  the  taking,  uses  this  language: 

"The  Legislature,  in  providing  for  the  exer- 
cise of  the  power  of  eminent  dooiain,  niay  direct- 
ly determino  the  neccasitjr  for  appropriating  pri- 
vate property  for  a  particular  improvement,  or 
public  use,  and  it  may  select  the  exact  locatioa 
of  the  improvement.  In  such  a  case  it  is  well 
settled  that  the  utility  of  the  proposed  improTe- 
ment  tbe  extent  of  the  public  neceamty  ror  its 
construction,  the  expediency  of  constroctine  it, 
the  suitableness  of  the  location  selected,  and  tbe 
consequent  necessity  of  taking  the  land  selected 
for  its  site,  are  all  questions  exdosively  for  the 
Legislature  to  determine,  and  the  courts  have 
no  power  to  interfere  or  substitute  their  own 
view»  for  those  of  the  representatives  of  the 
people.  Similarly,  when  the  Liegislataie  dde- 
gated  the  power  of  eminent  domain  to  municipal 
or  public  service  corporations,  or  other  tribnnali 
or  bodies,  and  has  given  them  discretion  as  to 
when  the  power  is  to  be  called  into  exercise  and 
to  what  extent,  the  courts  will  not  inquire  into 
the  necessity  or  propriety  of  the  taking.  The 
Legislature,  or  the  party  to  whom  the  power  is 
delegated,  has  the  same  discretion  in  oetermin- 
Ing  what  estate  or  interest  in  the  required  prop- 
erty shall  be  condemned,  and  while  ordinariiT 
only  an  easement  is  taken,  if  it  is  deemed  ad- 
visable to  acquire  a  fee,  the  owner  cannot  have 
the  decision  reversed  by  a  court  except  in  a  plain 
case  of  abuse.  *  *  *  The  mere  fact  that  the 
statute  gives  the  corporation  making  tbe  takln; 
power  to  take  land  'necessary'  for  Its  purposes 
does  not,  however,  give  the  court  any  greater 
power  to  review  the  question  of  necessity  than 
when  the  grant  of  power  is  not_so  limited,  since 
the  grantee  of  die  power  is  the  primary  judge  nf 
the  necessity,  and  the  right  of  the  court  to  K- 
view  its  decision  in  case  of  bad  faith  or  abuse  it 
the  same  in  either  case." 

It  does  not  appear  that  the  condemnation 
of  a  strip  of  land  9  feet  wide  and  the  length 
of  appellee's  building  will  destroy  tbe  right 
of  way  or  Ita  uae  to  tbe  railway  company, 
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nor,  Indeed,  that  It  will  Berlowly  Impair  that 

We  will  not  ondertake  to  discnss  the  many 
assignments  In  detail;  analysed,  tbey  pre- 
sent, In  different  forms,  the  qnestlons  decid- 
ed. Tbe  assignments  are  therefore  all  orer- 
ruled,  and  the  judgment  is  affirmed. 


NELSON  «t  aL  ▼.  BUTIiER.   (No.  6746.) 

(Court  of  Oivll  Appeals  of  Texas.    San  Antonia 

Dec.  13,  1916.     Behearing  Denied 

Jan.  10,  1»17.) 

1.  DAUAGIS  «=>S1  —  lilQTTIDATKn  DaKAOXS  — 
CONTKACT  OF  SALE. 

There  is  a  valid  atiptdation  for  liqnidated 
damages,  the  sum  fixed  not  being  exorbitant  or 
out  of  proportion  to  what  may  have  been  the 
actual  damages,  a  contract  for  sale  of  land  pro- 
viding that  if  the  purchasers  refused  the  deed 
the  money  deposited  as  earnest  money  should 
be  forfeited  as  liquidated  damages,  but  if  a 
good  and  merchantable  title  could  not  be  shown 
the  money  should  be  returned  to  the  buyers. 

[E^.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  177 ;   Dec.  Dig.  «=>81.] 

2.  Vkndob  and  Ptjkcha9eb  «=3l30(0)— Good 
MA11KSTABI.K  Title— Ebbob  in  Deed. 

Relative  to  a  vendor  having  good  marketable 
title,  errors  in  description  of  land  in  deed  from 
R.  to  P.  are  cured  by  reference  therein  to  deed 
of  H.  to  R.  "for  a  full  description  of  the  land 
herein  conveyed,"  the  record  book  in  which  H.'s 
deed  is  recorded  being  given,  and  the  records 
containing  a  proper  description,  so  that  the 
premises  can  be  readily  identified. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  246;  Dec  Dig.  «=» 
130(6).] 

3.  Vkndob  and  Pubchaseb  «=»130(5S)— "Good 
Mabkxxabu:  Title." 

A  good  marketable  title  Is  one  that  Is  free 
from  reasonable  doubt,  and  not  necessarily  one 
free  from  every  possible  suspicion. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  246;  Dec  Dig.  «=> 
130(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Good  Title;  Market- 
able Title.] 

4.  Vkndob  and  Pubchaseb  ^=9l30(2>— Mab- 
kstablb  Title— Ebbob  in  Judomint. 

That  judgment  setting  apart  land  dcjpcribes 
it  aa  having  been  rendered  in  one  county,  when 
it  was  rendered  in  another,  does  not  prevent  the 
title  from  bong  a  good  marketable  one. 

[Ed.  Note. — ^fi^or  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  246;  Dee.  Dig.  «s> 
130(2).] 

6.  Appxal  and  Ebrob  €=>1050(1)— Habklbss 
Ekbok— ADiasaioN  of  Evidence. 
Any  error  in  admitting  certificate  of  person 
who  prepared  an  abstract  of  title,  that  the  rec- 
ords of  the  county  where  the  land  was  situated 
showed  a  person  s  name  only  once  as  grantee 
and  once  aa  grantor,  was  harmless ;  the  descrip- 
tion being  sufficient  without  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069,  4163,  4157; 
Dec  Dig.  «=>1060(1).] 

6.  Daxaoes   ^=385  —  Sfeoitio   Pxbfobhance 

«=>5S  —  Liquidated  Damages  —  Efrot  or 

Stipulation. 

A  contract  for  sale  of  land  having  fixed  a 

certain  amount  as  liquidated   damages   for  re- 

fasal  of  vendees  to  accept  deed,  the  vendor  can- 


not have  MpedAe  performance  or  greater  dam- 
ages. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  «  179-181,  183-187 ;  Dec.  Dig.  «=> 
86;  Specific  Performance,  Cent  Dig.  R  179, 
180;    Dec.  Dig.  «=>68.] 

Appeal  from  District  Court,  Karnes  CoaO' 
ty;    F.  O.  Chambliss,  Judge. 

Action  by  S.  C.  Butler  against  Jolin  A.  Net- 
son  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal,  plaintiff  making  cross-as- 
slgnmenta.    AArmed. 

Williamson  &  Kllngemann,  of  Karnes  City, 
and  Sansom  &  Metcalfe,  of  Georgetown,  for 
appellants.  Jno.  W.  Thames,  of  Kenedy,  and 
Tj.  H.  Browne,  of  San  Antonio,  for  appellee. 

FLY,  0.  J.  This  Is  a  suit  Instltnted  by  ap- 
pellee against  J.  A.  Nelson,  G.  J.  Anderson, 
and  Emil  Gnstafson,  appellants,  for  specific 
performance  or  to  recover  $6,072,  alleged  to 
be  due  as  damages  arising  from  tbe  breach 
of  a  contract  of  purchase  of  certain  land, 
'nie  cause  was  tried  by  the  court,  without  a 
jury,  and  judgment  rendered  in  favor  of  ap- 
pellee for  $1,000.    All  parties  appealed. 

It  appears  from  the  evidence  that  a  con- 
tract was  entered  into  between  antellants 
and  appellee  on  July  6,  1914,  wherein  tbe 
latter  was  to  sell  to  appellants  a  certain  1,- 
20(Micre  tract  of  land  out  of  tbe  Winiam  T. 
Hatton  league  In  Bee  county.  An  abstract 
of  title  was  to  be  furnished  by  appellee 
"showing  a  good  and  merchantable  title  to 
'said  land"  in  himself.  He  furnished  such  ab- 
stract, but  appeUants  refused  to  comply  with 
their  contract  It  was  provided  in  the  con- 
tract that  if  tbe  appeUants  failed  or  refased 
tbe  deed  tendered  them  by  appellee  on  Janu- 
ary 2,  191S,  "then  in  that  event  said  sum  of 
$1,000  deposited  as  earnest  money  shall  be 
forfeited  to  tbe  party  of  tbe  flrA  part  as 
liquidated  damages,  and  this  contract  shall 
become  null  and  void." 

[1]  THe  language  of  tbe  contract  as  to  tbe 
damages  in  case  of  a  breach  by  appellants  is 
dear  and  unmistakable  and  evinces  a  desire 
of  tbe  parties  to  settle  tbe  amount  of  dam- 
ages. Not  only  was  It  provided  that  api>el- 
lants  should  lose  the  $1,000  In  case  of  a 
breach,  but  it  was  also  provided  that  in  case 
"a  good  and  merchantable  title"  could  not  be 
shown  by  appellee  the  earnest  money  should 
be  returned  to  appellants.  Durst  v.  Swift,  11 
Tex.  273 ;  Collier  v.  Betterton,  87  Tex.  440, 
29  S.  W.  467 ;  Halfl  v.  O'Connor,  14  Tex.  Civ. 
App.  191, 87  S.  W.  238;  Railway  v.  Scbutz,  37 
Tex.  car.  App.  14,  83  S.  W.  39.  Tbe  sum  fixed 
in  the  contract  iii  not  exorbitant  nor  out  of 
proportion  to  what  may  have  been  the  ac- 
tual loss. 

[2]  Tbe  errors  in  tbe  description  of  tbe 
land  in  the  deed  from  Raley  to  Parker  were 
cured  by  the  reference  in  tbe  deed  to  tbe 
deed  of  Hatton  to  Raley  "for  a  full  descrip- 
tion of  tbe  land  herein  conveyed."  Tbe  rec- 
ord book  in  wblcta  tbe  deed  is  recorded  was 
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given.  Tbe  records  contained  a  proper  de- 
jK:rlptlon  of  the  land.  The  premises  could  be 
readily  identified.  Bony  t.  Wright,  14  Tex. 
273;  Early  v.  Sterrett,  18  Tfex.  U6;  Kings- 
ton ▼.  Plcklns,  46  Tex.  101 ;  Ragsdale  t.  Rob- 
inson, 48  Tex.  398 ;  Wilson  v.  Smith,  SO  Tex. 
370 ;  Steinbeck  v.  Stone,  63  Tex.  385 ;  Aram- 
bula  y.  SuUlvan,  80  Tex.  615,  16  S.  W.  4iMt; 
Devlin,  Real  Estate,  H  1016-1018. 

In  a  case  In  which  a  party  refused  to  ac- 
cept a  deed  from  another  on  the  ground  of 
the  land  being  mlsdescrlbed  In  a  deed  form- 
ing a  link  in  the  title  the  Court  of  Appeals  of 
New  York  held  that  the  title  was  marketabl& 
The  court  said: 

"The  long-established  roles  with  reference  to 
the  construction  of  descriptions,  contained  in 
conveyances  require  courts  to  adopt  such  an  in- 
terpretation thereof  as  shall  give  effect  to  the 
instrument  according  to  the  intention  of  the 
parties,  if  that  is  discoverable  from  legitimate 
sources  of  information.  *  *  *  In  giving  ef- 
fect to  such  intention  it  is  also  their  duty  to 
reject  false  or  mistaken  particulars,  provided 
there  be  enough  of  the  description  remaining 
to  enable  the  land  intended  to  be  conveyed  to  be 
located."    Brookman  v.  Kurzman,  94  N.  T.  273. 

[S,  4]  A  good  marketable  title  is  one  that  Is 
free  from  reasonable  doubt,  and  not  neces- 
sarily one  free  fr<Ha  every  possible  suspicion. 
The  description  of  the  land  in  the  deed  to 
Parker  by  Raley  leaves  no  doubt  as  to  its 
identity  with  the  land  conveyed  by  Hatton 
to  Ral^ ;  the  only  error  being  that  the  Judg- 
ment which  set  apart  the  383  acres  of  land 
is  described  as  having  been  rendered  In 
Orange  county  when  it  was  rendered  in' 
Travis  county. 

[i]  If  it  was  error  to  admit  the  certificate 
of  the  person  who  prepared  the  abstract  of 
title,  that  tbe  records  of  Bee  county,  where 
the  land  is  situated,  showed  the  name  of  C. 
W.  Raley  only  one  time  as  a  grantee  and  one 
time  as  a  grantor,  it  was  immaterial  error 
because  tbe  description  was  sufficient  with- 
out the  certificate. 

[6]  There  is  no  merit  in  tbe  cross-assign- 
ments of  appellee.  Appellee  contracted  to  be 
satisfied  with  |1,000  if  aK>elIants  breached 
the  contract,  and  Is  in  no  position  to  claim 
other  relief.  He  cannot  lawfully  demand 
specific  performance  or  greater  damages  than 
were  given  liim,  because  he  bad  contracted 
that  $1,000  was  the  extent  of  appellants'  lia- 
bility If  they  breached  the  contract. 

The  judgment  is  affirmed. 


CLEGO  T.  BRANNAN  et  al.    (No.  6602.) 

(Court  of  (Tivil  Appeals  of  Texas.     Austin. 

Nov.  22,  1010.     Rehearing  Denied 

Dtc.  23,  1916.) 

1.  Specific   PEKroRMANci   «=s32(8)  —  Con- 

TBACT  TO  CONVET— MUTUALiry   OF  RKMBOT. 

A  contract  whereby  defendant  bargained 
and  sold  to  plaintiff  a  certain  ranch  at  a  cer- 
tain price,  free  and  clear,  for  a  recited  con- 
Bideration  of  $1,  and  the  plaintiff's  conveyance 
of  certain  described  properties  to  the  defendantt 


not  signed  by  the  plaintlfT,  was  a  nnSateral  eon- 
tract,  lacking  in  mutuality;  and,  since  it  bound 
defendant  alone  to  convey,  and  since  he  could 
not  have  enforced  spedflc  performance  acainst 
plaintiff,  plaintiff  comd  not  mforce  specific  per- 
formance against  him. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  92-98;  Dec.  Dig.  «=> 
32(8).] 

2.  Frauds,   Statur  or  4:969— Obai.  Con- 

TBACT^— SAI.K  or  IiAITD. 

Such  contract,  not  having  been  siKned  by 
the  plaintiff,  was  in  contravention  of  the  stat- 
Dte  of  frauds  (Vernon's  Saylei'  Ann.  Civ.  St 
1914,  art.  S965),  and  was  not  binding  upon  him. 
without  allegations  sfaowin;;  him  to  be  entitled 
to  specific  performance  by  reason  of  posses- 
sion, part  payment,  etc. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  83,  Ul;  Dee.  Dig.  <8=> 
69.] 

8.  SPEClnO    FBRTOBlfAItCS    «s>S  — Reuedt  — 

DlBCBETION  or  COUBT. 

The  granting  of  specific  performance  is  not 
a  matter  of  absolute  light,  bat  is  within  the 
discretion  of  the  court  and  it  may  be  Kranted 
or  rejected  according  to  the  drcnmstanees  of 
each  particular  case. 

[Ed.  Note.— For  other  eases,  see  Specific  Pe^ 
formance.  Cent  Dig.  {I  17.  18;  Dec.  Dig.  «=> 
8.] 

4.  SPKOino  PEBroBiLANCK  iQ-jll    Ohai.  Co:i- 

TBACT  TO  ConvsT— PossEssioirs. 
Specific  performance  of  an  oral  contract  to 
convey  land  will  not  be  enforced,  in  the  ab- 
sence of  possession  or  permanent  improvements 
made  thereon,  thouxh  the  purdiase  money  has 
been  paid,  as  tbe  payment  of  the  purchase 
money,  unaccompanied  by  possesuon,  wiU  not 
support  an  oral  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  126;   Dec.  Dig.  €=>44.] 

6.  SPECinc  Pebfobicanok  9=>43— Obai,  Con- 

TBACT— Past  Pekfobhance. 
That  a  party  to  an  oral  contract  to  convey 
land  has  conveyed  to  the  other  party  will  not 
standing  alone,  be  accepted  as  a  part  perform- 
ance, smce  such  act  is  merely  equivalent  to  a 
payment  by  him,  not  entitling  him  to  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  125.  130,  131,  134-139; 
Dec.  Dig.  <8=>4S.1 

6.  Fbauds,   Statute  or  «=s>110(l),   158(3)  — 
Contract  fob  Sale  or  Land — Mekora^duu 

— DiSCBKTION. 

A  memorandum  of  agreement  tor  the  ex- 
change of  lands,  which  did  not  describe  a  tract 
of  land  or  give  field  notes  from  which  it  conld 
be  identifled,  parol  evidence  tteini;  inadmissi- 
ble to  aid  such  descripdon,  was  insufficient 
within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |§  226-231,  375;  Dec.  Dig. 
«=>110(1),  158(3).] 

Appeal  from  District  Conrt,  Sddeicber 
County ;  J.  W.  Timmlns,  Judge. 

Suit  by  T.  J.  Clegg  against  J.  H.  Brannan 
and  others.  Demurrer  to  petition  sustained, 
and  Judgment  for  defendants,  and  plalntitC 
appeals.    Affirmed. 

D.  T.  Bomar,  of  Ft  Worth,  and  Wright  & 
Harris,  of  San  Angelo,  for  appellant  W. 
B.  SiUlman,  of  Eldorado,  and  (Cornell  & 
Wardlaw,  of  Sonora,  t<x  appdlees. 

RICE,  J.  On  the  15th  day  of  May,  1914. 
appellee  Brannan  executed  and  delivered  to 
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api>ellant  Clegg  the  folloving  Instnunent  of 

writing: 

"The  State  of  Xezaa,  County  of  Tom  Green. 

"Know  all  men  by  these  preaents:  That  I. 
J.  H.  Brannan  of  Schleicher  coun^,  Texas,  have 
this  day  bargained  and  sold  to  T.  J.  ClegK  of 
Tom  Cfreen  county,  Texas,  about  7,391  acres 
of  land  lyinjc  and  beins  situated  in  Schleicher 
county,  Texas,  and  known  as  the  Fury  ranchi 
and  indudisK  other  lands  owned  by  me  for  the 
consideration  of  $8  per  acre,  free  and  clear  of 
any  and  all  incumbrances  whatsoever,  on  the 
following  terms  anO  conditions,  to  wit:  $1.00 
cash  in  hand  paid,  the  receipt  of  which  is  here- 
by acknoiriedged,  and  a  good  title  and  convey- 
ance in  law  to  the  followuiR  dessribed  property 
and  real  estate,  situated  in  and  near  Carls- 
bad, Tom  Green  county,  Texas:  Being  all  of 
blocks  Nos.  281,  282  and  283,  in  Mason  Perry 
Co.'a  subdivision  No.  1  of  the  CoUyns  ranch,  a 
total  of  329.67  acres  at  $76  per  acre,  a  to- 
tal of  $24,725.25;  the  waterworks  system  in 
Carlsbad,  Texas,  at  a  price  of  $12,106.90;  the 
waterworks  system  to  constitute  the  stand- 
pipe,  well,  engine,  mains,  tools,  and  franchise 
for  both  water  and  electric  lights  in  Carlsbad, 
Texas,  and  a  perpetual  right  for  pipe  line  run- 
ning through  block  No.  288,  in  Mason  Perry 
Co.  8  subdivision  No.  1  of  the  Colly ns  ranch  to 
the  North  Concho  river,  and  with  the  perpetu- 
al right  to  use  water  at  the  junction  of  pipe 
with  the  said  river  for  supplying  the  town  of 
Carlsbad,  Texas,  with  water,  it  being  under- 
stood, however,  that  the  pipe  is  to  be  sunk  to  a 
depth  in  the  ground  that  it  will  not  interfere 
with  plows  or  other  work,  and  that  no  convey- 
ance to  the  land  shall  pass  on  account  of  such 
perpetnal  right  as  expressed;  also  there  goes 
with  the  waterworks  system  the  whole  blosk 
of  lots  on  which  the  standpipe  is  located;  also 
one-foarth  acre  of  land  surrounding  the  well, 
with  right  of  ingress  and  egress,  the  gin  now 
located  ia  the  northeast  comer  of  block  No. 
288,  in  Mason  Perry  Co.'s  subdivision  No.  1 
of  the  Gollyns  ranch  at  $5,590.61,  together 
with  the  two  acres  of  ground  oat  of  the  nortfa- 
e«Bt  comer  of  said  land;  the  Plaza  block  in 
the  town  of  Carlsbad,  Texas,  on  which  is  lo- 
cated the  bathhouse,  pavilion,  the  Bethseda 
mineral  well;  lots  Noe.  16,  16,  17,  and  18  in 
block  No.  29,  of  the  town  of  Carlsbad,  Texas, 
on  which  is  located  the  Ben  Hur  mineral  well; 
also  what  is  known  as  the  Bethlehem  mineral 
well,  with  two  lots  therewith  (it  being  muder- 
stood  that  if  either  of  the  lots  have  the  old 
•choolbouse  located  thereon.  T.  J.  Olegg  shaU 
have  the  right  to  remove  said  house)  the  bath- 
hoose  at  a  price  of  $7,081.17,  the  pavilion  and 
mineral  wells  at  a  price  of  $2,927.06. 

"On  account  of  repairs  necessary  to  be  done 
the  waterworks  system  T.  J.  Cleeg  is  to  deed 
to  the  said  J.  H.  Brannan  five  (6)  vacant  lots 
in  the  town  of  Carlsbad,  Texas.  On  account 
of  repairs  necessary  to  be  done  the  gin,  T.  J. 
Clegg  is  to  deed  to  the  said  J.  H.  Brannan  five 
(5)  vacant  lots  in  the  town  of  Carlsbad,  Tex- 
as; on  account  of  differences  in  valuation,  T. 
3.  Clegg  is  to  deed  to  the  said  J.  H.  Brannan 
seven  (7)  vacant  lots  in  the  town  of  Carlsbad, 
Texas,  all  of  said  lota  are  to  be  selected  by  the 
said  Brannan  and  are  those  now  owned  by  the 
said  T.  J.  Oegg. 

"It  is  nnderstood  T.  J.  Clegg  assumes  in  this 
transaction  the  sum  of  ^,000.00  due  by  the 
said  X  H.  Brannan  to  H.  P.  Drought  &  Co.  and 
also  assumes  $4,486.00  due  the  state  of  Texas, 
with  the  understanding  that  the  said  J.  H. 
Brannan  assumes  and  obligates  himself  in  an 
indebtedness  against  the  property  to  be  convey- 
ed to  him  by  the  said  T.  J.  Clegg  of  $8,400.00 
tte  same  to  be  secured  by  a  vendor's  Hen,  or 
mortgage  or  both,  and  reserved  in  the  convey- 
ances. The  Idea  being  the  valuations  should 
even  up  as  stated. 

"Interest  on  all  amounts  assnmed  by  both 
3.  H.  Brannan  and  T.  J.  Clegg  to  be  calculat- 
ed to  date  of  conveyances.    It  is  hereby  agreed 


and  understood  by  and  between  both  the  said 
X  H.  Brannan  and  T.  J.  Clegg  that  good  ab- 
stracts, showing  good  titles  in  law,  will  be 
prepared  and  delivered  to  each  other  within 
thir^  days  from  the  .date  hereot  or  sooner,  U 
possible. 

"In  testimony  whereof,  witness  the  signature 
of  the  maker  hereof,  this  the  15th  day  of  May, 
A.  D.  1914.  [Signed]    3.  H.  Brannan." 

Wbich  was  duly  acknowledged. 

This  suit  was  brongbt  by  appellant,  Clegg, 
against  appellee  Brannan,  to  enforce  spedflc 
performance  of  the  above  instrument,  and 
against  appellees  O.  C.  Roberts  and  the  First 
National  Bank  of  Eldorado,  Ter.,  whom  it 
was  alleged  were  clalmlDg  some  interest  in 
the  land  sold  by  appellee  to  appellant,  aris- 
ing subsequent  to  the  making  of  the  instru- 
ment above  set  out  Appellant  further  alleg- 
ed, as  appears  from  his  brief,  that  with  the 
execution  and  delivery  of  said  writing  be 
paid  to  appellee  $1  in  cash;  that  be  agreed  to 
pay,  and  did  pay,  In  the  assumption  of  an 
Indebtedness  due  from  appellee  to  H.  P. 
Drought  &  Co.,  $11,000;  that  he  agreed  to 
pay,  and  did  pay,  by  the  assumption  of  an 
Indebtedness  due  from  appellee  to  the  state 
of  Texas  on  some  of  the  lands,  $4,486 ;  that 
be  agreed  to  pay,  and  did  pay,  by  the  con- 
veyance to  appellee  of  blocks  281,  282,  and 
283  in  Mason  Perry  Company's  subdivision 
No.  1  of  CoUyns  ranch,  in  Tom  Green  county, 
Tex.,  containing  329.67  acres,  the  sum  of 
$24,726.25;  that  he  agreed  to  pay,  and  did 
pay  to  appellee,  by  the  conveyanoe  Of  the 
waterworks  system  in  Carlsbad,  Tex.,  which 
included  the  standpipe,  well,  engine,  mains, 
tools,  franchises  for  both  water  and  electric 
light  and  perpetual  right  for  pipe  line 
through  block  288  in  Mason  Perry  C(»npany'B 
subdivision  Na  1  to  the  North  Concho  river, 
together  with  perpetual  right  to  use  water 
out  of  said  river,  etc.,  the  sum  of  $12,106.90 ; 
that  he  agreed  to  pay,  and  did  pay,  by  the 
conveyance  of  a  gin  located  on  the  northeast 
comer  of  block  288,  together  with  two  acres 
of  ground,  $6,590.61;  that  he  agreed  to  pay, 
and  did  pay,  by  the  conveyance  to  him  of  the 
Plaza  block  in  Carlsbad,  Tex.,  upon  which  is 
situated  the  bathhouse,  pavHion,  and  the 
Bethseda  mineral  well,  and  lots  Nos.  15,  10, 
17,  and  18  in  block  No.  29  of  the  town  ci 
Carlsbad,  Tex.,  upon  which  is  situated  the 
Ben  Hur  mineral  well,  and  lota  11  and  12  in 
block  64  in  said  town,  on  which  is  situated 
the  Bethlehem  mineral  well,  $10,108.26.  And 
further  alleged  that  by  the  delivery  of  said 
Instrument  of  writing  by  appellee  to  bim,  it 
was  Intended  that  appellant  should,  and  that 
he  did,  assume,  in  the  acceptance  of  same,  to 
do  and  perform  all  of  the  things  therein  stip- 
ulated to  be  done  and  performed  by  the  terms 
of  said  instrument,  Including  the  assumption 
of  the  Incumbrances  due  H.  P.  Drought  &  Co. 
and  the  state  of  Texas ;  that  he  paid  aiipellee 
Brannan  the  $1  therein  recited;  and  that 
both  appellant  and  appellee  acted  upon  and 
treated  said  Instrument  of  writing  as  binding 
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both  parties  thereto  to  do  all  o<  the  thingg 
therein  provided  to  be  done. 

[f ,  3]  Appellee  addressed,  and  the  conrt 
Bustalned,  the  following  exception  to  appel- 
lant's petition,  to  wit:  Defendant  specially 
excepts  to  so  much  of  said  paragraph  1  as 
pnrporto  to  set  out  the  above  Instrument  in 
writing,  and  says  that  the  same  is  wholly 
Insufficient,  because  upon  its  face  it  Is,  If 
anything,  In  law  a  contract  for  the  exchange 
of  lands,  a  contract  by  defendant  Brannan 
to  convey  to  plalntiCT  lands  In  exchange  for 
lands  to  be  conveyed  by  plaintiff  to  him ;  and 
said  contract  Is  unilateral  and  lacking  In 
mutuality,  and  particularly  lacking  In  mu- 
tuality with  reference  to  remedies,  since 
plaintiff  did  not  sign  or  execute  said  contract, 
and  since  It  is  a  contract  required  by  the 
statute  of  frauds  to  be  in  writing,  and  was 
and  is  unenforceable  as  against  plaintiff, 
Clegg. 

Appellant  declining  to  amend  his  petition, 
judgment  was  entered  in  favor  of  appellees, 
from  which  appellant  has  prosecuted  this  ap- 
peal, urging  that  the  court  erred  in  sustain- 
ing said  demurrer. 

It  will  be  observed  that  appellant,  Clegg, 
did  not  sign  the  contract  sued  upon.  The 
same,  in  our  opinion,  was  a  unilateral  con- 
tract, lacking  In  mutuality,  since  it  bound  ap- 
pellee alone  to  convey,  and  he  could  not,  in 
our  Judgment,  have  enforced  specific  per- 
formance of  it  against  appellant  It  is  true 
that  it  is  alleged  that  appellant  accepted  the 
contract  and  executed  the  conveyances  called 
for  thereby.  This  transaction,  however,  was 
In  effect  only  an  agreement  to  exchange 
lands,  and,  not  having  been  signed  by  appel- 
lant, was  in  contravention  of  our  statute  of 
frauds  (article  396S,  Vernon's  Sayles'  Rev.  Cly. 
Stats.),  and  was  not  binding  upon  liim,  in  the 
absence  of  allegations  showing  that  he  was 
entitled  to  specific  performance,  such  as  hav- 
ing gone  into  possession,  paying  part  of  the 
purchase  money,  or  making  valuable  Im- 
provements thereon,  because  the  granting  of 
specific  performance  is  not  a  matter  of  abso- 
lute right,  but  is  within  the  discretion  of  the 
court,  and  may  be  granted  or  rejected  ac- 
cording to  the  circumstances  of  each  particu- 
lar case.    See  86  Cyc.  548D. 

[4]  Si)eciflc  performance  of  an  oral  con- 
tract to  convey  land  will  not  be  enforced,  in 
the  absence  of  possession  or  permanent  im- 
provements made  thereon,  though  the  pur- 
chase money  has  been  paid.  See  MqCarty  ▼. 
May,  74  S.  W.  804.  The  payment  of  pur- 
chase money,  unaccompanied  by  possession, 
will  not  support  a  parol  sale  of  land.  Dixon 
V.  McNeese,  152  S.  W.  675.  In  BrowD  on  the 
Statute  of  Frauds,  S  70,  it  Is  said: 

"It  is  undoubtedly  the  settled  law  of  this 
country,  as  of  England,  that  the  conveyance 
of  lands  by  a  verbal  exchange  or  bartering 
merely  is  Invalid  bj  virtue  of  that  statute 
[meaning  the  statute  of  frauds]." 

See,  also,  same  author,  section  271. 


[I]  The  fact  ibat  plaintiff  bu  conveyed  to 

defendant  should  not,  standing  alone,  be  ac- 
cepted as  part  performance,  since  that  act  is 
merely  equivalent  to  a  payment  by  him.  36 
Cyc.  688,  6.  and  authorities  dted  in  note  37 
thereunder.  For  other  anthoritlea  bearing 
upon  this  question,  see  Warddl  r.  WUUams, 
62  Mich.  50,  28  N.  W.  706,  4  Am.  St  Bep. 
814.  See,  also,  Wright  v.  Berrow,  13  Tex. 
av.  App.  146,  35  S.  W.  100,  where  it  is  held. 
as  shown  by  the  syllabus  Ihat  under  a  parol 
contract  for  the  exchange  of  lands,  the  mere 
fact  that  one  of  the  parties  has  deeded  to 
the  other  the  land  to  be  conveyed  by  him  is 
not  such  a  part'  performance  as  entitles  the 
former  to  specific  performance  of  the  con- 
tract 

[I]  In  addition  to  the  above  it  will  be  seen 
that  the  contract  ddclared  on  is  insufficient 
in  that  it  fails  to  describe  the  one-fourth  acre 
of  land  mentioned  therein  surrounding  the 
well ;  as  no  field  notes  are  given,  it  would  l>e 
impossible  to  indentify  same.  It  has  been 
held  that  a  memorandum  relied  on  must  con- 
tain a  description  of  the  land  Intended  to  be 
conveyed,  and  parol  evidence  is  inadmissible 
to  aid  such  description.  See  Brown  on  the 
Statute  of  Frauds,  ||  371,  385;  Jones  r. 
Carver,  59  Tex.  293. 

Believing,  for  the  reasons  stated,  that  the 
court  did  not  err  in  sustaining  the  demurrer, 
its  Judgment  Is  affirmed. 

AfOxmei. 


PIBROB-FOBDYCE  OIL  ASS'N  «t  aL  ▼. 
STALBY.     (No.  1063.) 

(Conrt  of  Civil  Appeals  of  Texas.     Amaiillo. 

Nov.  22,  1016.    On  Motion  for  Be- 

bearing,  Jan.  3,  1917.) 

1.  Pbooxss  «=»149— Besu&n— BvinBHCB. 

The  return  of  service  by  a  sheriff  or  a  dis- 
interested person,  authorized  by  law  to  make 
it  is  prima  Cacie  evidence  of  the  material  facts 
redted  therein. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  §§  202-205;    Dec.  Dig.  «=»140.] 

2.  Ji;ooiUNT  «=»461(4)— EquiTABtB  Rbuk^- 
Deqreb  or  Paoor  Requibxd— "CiXiiLB  and 
Satisfactobt." 

Equity  should  not  set  aside  a  default  jadg- 
ment  tor  lack  of  service  of  process  upon  defend- 
ant except  on  dear,  satisfactory,  and  conviiic- 
ing  proof  of  lack  of  such  service;  "dear  and 
satisfactory"  evidence  meaning  that  the  nature 
of  the  case  demands  a  closer  scrutiny  of  the 
weight  of  evidence  than  in  an  ordinary  Gontro- 
versy. 

[Ed,  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  805;   Dec  Dig.  «=»461(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Clear  Evidence  or 
Proof.] 

3.  Judgment  <8=s>4Cl(4)— Eqtiitablb  Rkliee^ 
Failube  to  Sebve  Defendant. 

In  suit  to  set  aside  default  judgment  for 
want  of  service,  evidence  held  not  dear  and  con- 
vincing proof  suffident  to  impeadi  the  consta- 
ble's official  act. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  896 ;    Dec.  Dig.  «=>461(4).] 


4ts>For  other  cases  see  sams  topic  and  KBT-NUUBBR  tn  all  Key-Numbered  Digests  and  Indans 
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On  Motfon  for  Beheaiins. 

4.  CoTTBTB  4=a89— Rules  of  Decision. 

Tbe  weight  of  precedents  establishing;  a  cei^ 
tain  rule  of  evidence  Is  not  lessened  by  the  fact 
that  such  precedents  have  changed  the  ordinary 
rale  as  to  evidence  and  applied  a  more  strict 
role  withoot  any  le^sladve  enactment 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent 
Dig.  H  3U.  312;   Dec.  Dig.  «=>89.] 

Appeal  from  District  Court,  Wilbarger 
County;    J.  A.  Nabers,  Judge. 

Action  by  C  B.  Staley  against  tbe  Pierce- 
Fordyce  Oil  Association  and  others.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  rendered. 

3.  Shirley  Cook,  J.  IL  Doran,  and  Harry 
Ma8<Mi,  all  of  Vernon,  for  appellants.  Berry, 
Stokes  ft  Morgan,  of  Vernon,  for  appellee^ 

HENDRICKS,  3.  On  Auga»t  22,  1910, 
the  appellant  Plerce-Fordyce  Oil  Association 
obtained  a  judgment  by  default  In  one  of  the 
Justice  courts  of  Dallas  county,  Tex.,  against 
the  appellee  for  the  sum  of  |5S.70,  said  Judg- 
ment baaed  upon  a  verified  account.  This 
Judgment  recited  that  the  defendant  Staley 
was  duly  cited,  as  required  by  law.  The 
Judgment  does  not  seem  to  have  been  intro- 
duced in  evidence,  but  is  pleaded  by  the  ai>- 
pellant  Plerce-Fordyce  Oil  Association,  and, 
as  we  Interpret  plaintiff  Staley's  supple' 
mental  petition,  the  same  was  not  denied, 
but  admitted. 

In  Manih,  1916,  the  sheriff  of  Wilbarger 
county,  J.  D.  Key,  levied  an  execution  upon 
said  Judgment  on  certain  automobile  casings, 
but  before  the  sale  of  the  seized  property 
the  plaintiff  Staley  sought  and  obtained  a 
temporary  injunction  from  the  district  judge 
of  that  district,  restraining  the  sale  <if  said 
property,  on  the  ground  that  he  was  never 
served  with  citation  in  the  Justice  court  suit 
in  Dallas  county,  and  did  not  owe  the  debt 
evidenced  by  said  judgment  to  the  appellant. 
At  tbe  regular  term  upon  the  merits,  the 
jury,  on  the  sntnnlsslon  of  special  issues, 
found  in  favor  of  plaintiff  on  both  questions 
upon  which  the  district  court  perpetuated 
the  injunction. 

It  Is  assigned  that  the  testimony  of  Staley, 
contradicting  the  officer's  return  of  service, 
is  not  sufficiently  corroborated  by  other  tes- 
timony, and  it  is  argued  that  the  evidence  is 
not  of  that  clear  and'  satisfactory  nature 
established  by  the  decisions  of  this  state  as 
that  said  officer's  return  should  be  set  aside. 

Tbe  principal  reliance  by  appellant  is  upon 
tbe  case  of  Randall  v.  Collins,  58  Tex.  232, 
wbere  It  is  said  by  Chief  Justice  Gould: 

•'  •  •  •  If  equity  wiU  allow  one  who  has 
been  guilty  of  no  fault  or  negligence  to  contra- 
dict Uie  maUta  return  by  parol  evidence  for 
tbe  purpose  of  having  an  unjust  judgment  by 
default  set  asid^  we  are  of  opinion  that  it 
should  require  the  evidence  to  be  clear  and 
satisfoctory.  It  is  not  like  an  ordinary  issue 
of  fact  to  be  determined  by  a  mere  preponder- 
anoa  at  testimony." 


Chief  Justice  Gould,  dting  the  case  of  Dri- 
ver  V.  Cobb,  1  Tenn.  Ch.  490,  further  asserted 
that  one  witness  alone  would  not  suffice  to 
snccessfully  Impeach  the  return  of  an  officer 
upon  a  citation,  but  there  should  be  two  wit- 
nesses or  (me  witness  with  strong  corrobora- 
tive circumstances.    It  was  further  said: 

" «  *  «  Upon  general  principles,  it  would 
seem  essential  to  the  peace  and  quiet  of  society 
that  these  solemn  official  acts  should  not  be 
set  aside  with  the  same  ease  as  an  ordinary  act 
in  pais." 

That  part  of  the  opinion,  that  evidence  to 
set  aside  a  Judgment  must  clearly  and  satis- 
factorily contradict  the  sherlfTs  return,  seems 
to  be  the  general  rule,  without  any  opposing 
authority  that  we  are  able  to  find,  in  other 
Jurisdictions.  Matchett  v.  Llebig,  20  S.  D. 
171,  105  N.  W.  171 ;  Smoot  v.  Judd,  184  Ma 
S45,  83  S.  W.  493 ;  Jensen  v.  Grevier,  S3  Minn. 
373,  23  N.  W.  542;  Huntington  v.  Crouter.  33 
Or.  414,  64  Fac.  209,  72  Am.  St  Rep.  729; 
Connell  v.  Galligher,  86  Neb.  760,  65  N.  W. 
233;  Abraham  v.  Miller,  62  Or.  14,  95  Pac. 
816.  All  those  cases  dte,  and  some  of  them 
quote,  from  tbe  Texas  case  of  Randall  v. 
Collins,  supra.  The  rule  seems  to  be  sub- 
sequently recognized  by  the  following  Texas 
authorlUes:  Gatlin  v.  DlbreU,  74  Tex.  38,  U 
S.  W.  909 ;  Wood  v.  Galveston,  76  Tex.  130, 
13  S.  W.  228;  Land  Co.  v.  Graham,  24  Tex. 
Civ.  App.  528,  60  S.  W.  476;  Kempner  v.  Jor- 
dan, 7  Tex.  Civ,  App:  278,  279,  26  S.  W.  871. 

It  U  noted  that  tbe  Supreme  Court  said, 
relative  to  the  impeachment  of  the  return 
of  citation: 

"It  is  not  like  an  ordinary  issue  of  fact,  to  bo 
determined  by  a  mere  preponderance  of  testi- 
mony." 

We  admit,  of  course,  that  the  obligation  of 
the  rule  would  not  require  uncontradicted 
proof,  and,  necessarily,  it  is  hard  to  deter- 
mine and  enunciate  Just  what  quantum  of 
proof  would  meet  the  rule  so  as  to  demon- 
strate an  equitable  application  to  a  record 
except  one  of  exclusion. 

[1,2]  The  case  of  Matchett  v.  Lleblft  su- 
pra, quoting  from  the  case  of  Bank  v.  Bid- 
path,  29  Wash.  687,  70  Pac.  139,  states  the 
rule  in  a  form  as  follows: 

"The  return  of  service,  either  by  a  sheriff  or 
by  a  disinterested  person  authorized  by  law  to 
make  it,  is  prima  fade  evidence  of  the  material 
facts  recited  therein,  and  a  court  of  equity 
should  not  set  aside  a  jud^ent  except  upon 
clear,  satisfactory,  and  convincing  proof  of  lack 
of  service  of  process  by  the  person  making  it" 

This  character  of  proof,  bounded  by  tbe 
strict  rule  mentioned,  is  placed  "upon  grounds 
of  public  policy." 

That  a  fact  must  be  shown  by  "dear  and 
satlsfactoiy"  evidence  means  that  the  nature 
of  the  case  demands  a  closer  scrutiny  of  the 
weight  of  the  evidence  than  In  an  ordinary 
controversy.  Peterson  v.  Bauer's  Estate, 
76  Neb.  652,  107  N.  W.  993,  111  N.  W.  361, 
362,  124  Am.  St  Bep.  812.  We  of  course  as- 
sume that  preponderance,  which  ordinarily 
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means  tbe  gredter  weight  of  the  testimony, 
would  still  apply;  and  It  Is  also  the  case 
that  the  slightest  difference  In  the  weight  of 
the  evidence  in  ordinary  cases  is  a  prepon- 
derance. But  this  case  starting  with  the 
strong  presumption  founded  on  public  policy, 
of  the  verity  of  an  officer's  return,  lllumtn- 
tates  the  meaning  of  Chief  Justice  Oould 
that  this  was  not  like  an  "ordinary  Issue  of 
fact  determined  by  a  mere  preponderance." 
The  preponderating  evidence  should  be  of  a 
"clear  and  satisfactory"  nature,  and  we  think 
this  record  is  In  such  a  condition  that  It  be- 
comes a  legal  question. 

There  Is  no  allegation  or  element  of  fraud 
In  this  case  with  reference  to  the  Judgment, 
or  the  service  of  citation,  unless  you  say  it 
Is  interposed  by  the  denial  of  service,  and 
that  Staley  did  not  owe  the  debt 

[3]  We  have  repeatedly  and  carefully  con- 
sidered this  record  and  think  that  such  a 
verdict,  and  the  Judgment  based  thereupon, 
applying  the  rule,  should  not  stand. 

The  appellee  testified  that  he  never  pur- 
chased any  of  the  character  of  supplies  em- 
bodied in  the  affidavit  upon  which  the  Judg- 
ment was  predicated  from  the  Plerce-Fordyce 
on  Association,  at  any  time  nor  for  any  pur- 
pose. Mauls,  the  agent  of  appellant,  at  Ver- 
non, Tex.,  though  he  did  not  have  the  records 
at  hand,  also  positively  testified  that  he  sold 
to  Staley  $200  or  $300  worth  of  supplies,  and 
the  account  upon  which  the  Judgment  was 
rendered  was  a  balance  which  Staley  failed 
to  pay.  Ue  distinctly  says  that  Staley  made 
several  payments  on  the  running  accotmt  at 
different  times,  the  dates  of  which  he  could 
not  remember,  and  that  he  presented  the 
particular  balance,  and  the  appellee  told  him 
be  could  not  pay,  but  would  as  soon  as  he 
got  the  money.  This  particular  statement  was 
not  denied,  unless  it  Is  considered  to  be  Inf  er- 
entlally  contradicted  by  tbe  testimony  that 
Staley  claimed  to  have  never  bought  any  goods 
from  the  Pierce-Pordyce  Oil  Association. 
If  you  admit  Staley's  testimony  It  means  the 
fabrication  of  an  account,  with  a  verification 
thereto  by  the  Plerce-Fordyce  Oil  Company 
or  its  agents,  if  you  assume,  as  argued,  that 
his  denial  of  the  debt  is  also  relevant  to  the 
question  of  lack  of  service ;  and  that  an  of- 
ficer falsely  and  fraudulently  made  a  return 
of  service,  of  which  there  Is  no  proof  except 
the  testimony  of  Staley,  several  years  after 
the  service,  that  he  was  not  served.  Homer 
Evans,  the  constable  of  Staley's  precinct  in 
Wilbarger  county,  though  he  had  no  inde- 
pendent recollection  of  the  fact  of  personal 
service  upon  the  defendant  Staley,  positively 
testified  that  It  was  his  official  signature  to 
the  return  on  the  citation,  and  that,  as  con- 
stable, he  personally  served  all  papers.  It 
Is  clearly  deduced  from  his  testimony  that 
from  those  facts  be  knew  that  he  served  the 
writ  and  made  the  return  thereupon ;  other- 
wise his  signature  thereto  vrould  not  have 
been  ia  existence.     Without  citing  the  au- 


thorities on  evidence  this  tB  Clearly  original 
and  probative  testimony  of  the  fact  recited 
in  the  instrument. 

Staley's  testimony  intended  to  convey  the 
Inference  that  prior  to  his  purchase  of  tbe 
Bulck  Car  Mo.  86,  he  did  not  own  an  auto- 
mobile. The  record  as  to  the  registration  of 
the  numbers  affording  information  as  to  who 
were  owners  of  automobiles  in  Wilbarger 
county,  Tex.,  clearly  contradicted  such  an 
Impression  manifestly  Intended  to  be  con- 
veyed and  manifestly  untrue.  While  this  Is 
a  collateral  circumstance,  it  bears  upon  the 
rule.  In  affecting  the  credibility  of  tbe  plain- 
tiff. 

We  have  given  due  consideration  to  this 
man's  testimony  as  to  his  ownership  of  a  cer- 
tain building  and  the  time  at  its  vacancy  and 
its  occupancy  by  the  Brown  Buggy  Company, 
and  of  another  witness  that  he  never  knew 
of  Staley  having  been  in  the  garage  business, 
and  the  fact  that  the  appellant  was  not  very 
dUlgent  in  enforcing  the  Judgment,  but  re- 
gard the  circumstances  as  relevant  to  the 
question  of  lack  of  service,  of  very  little.  If 
any,  probative  strength.  The  denial  of  Staley 
that  he  was  not  served  imports  tbe  oondn- 
slon  that  an  officer  (without  a  single  sus- 
picious drcumstanoe,  except  the  denial) 
fraudulently  and  falsely,  without  any  eervioe 
whatever,  made  a  return,  but  who,  upon 
every  other  consideration,  was  presumably 
Impartial  and  unprejudiced  in  the  pursuit  of 
his  duty.  Such  a  record,  upon  conslderaUons 
of  public  policy.  Is  not  "clear  and  satisfac- 
tory" proof  of  Impeachment  of  such  an  offi- 
cial act 

Without  further  analysis  of  this  record, 
we  are  convinced  that  the  verdict  and  Judg- 
ment are  erroneous,  and,  as  the  case  was 
probably  developed,  we  reverse  and  render 
the  Judgment  with  the  order  that  Staley's 
petition  for  injunction  be  dismissed. 

Reversed  and  rendered. 

On  Motion  for  Bebearing: 

[4]  We  dted  the  rule  mentioned  by  Chief 
Justice  Oould  in  Bandall  v.  Collins,  68  Tex. 
232,  in  regard  to  two  witnesses,  or  one  wit- 
ness with  corroboration,  for  tbe  impeadi- 
ment  of  a  service  of  citation,  but  did  not 
base  the  opinion  In  this  case  upon  that  part 
of  the  Supreme  Court's  opinion.  A  careful 
reading  of  the  main  opinion  would  make 
plain  the  real  ruling  in  this  case.  In  com- 
menting on  the  two-witnesses  rule,  or  one 
witness  with  corroborating  circumstances, 
as  to  the  proof  necessary  to  overturn  return 
of  service  of  citation,  appellant  asserts  that 
wherever  the  ordinary  rule  with  reference 
to  evidence  has  been  changed  and  a  more 
strict  rule  applied,  it  has  been  done  so  by 
legislative  enactment.  This  is  a  mistaken 
view.  Without  going  Into  a  history  of  the 
law  upon  this  subject  one  notable  exception 
In  this  state — and  there  have  been  others — 
Is.  expressed  p^.^^^i^  Stayton  as  follows: 
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"In  ■  Ions  line  of  decUions  by  tiiis  court  it 
has  been  eBtablished  that  the  testimony  of  a 
nngle  witneae,  testifyii^  to  the  dedarationa  of 
a  deceased  person,  alleged  to  be  a  trustee,  hold- 
ing the  Jegal  title  for  anotiier,  is  not  sufficient 
to  eataUish  title  to  land  in  an  alleged  cestui 
que  trust,  in  opposition  to  a  deed  which  uiran 
fta  face  purports  to  convey  the  legal  title  to 
such  alleged  trustee;  and  this  is  a  -wholesome 
rule,  having  its  foundation  in  a  sound  public 
policy."    Grace,  Adm'r,  v.  Hanks,  67  Tex.  p.  16. 

TbB  motion  is  overruled. 


SANDERS  v.  EliBERTA  BTIUIT  OO. 
(No.  1675.) 

(Coart  of  Oivil  Appeals  of  Texas.    Tezarkana. 
Nov.  9,  1»16.) 

1.  PxiRCtPAI.  ARD  AOEHT  «3>166(1)— liUBrb- 

iTT  or  Aqbitt. 
Where  the  manager  of  a  fruit  company  un- 
dertook to  handle  and  sell  a  farmer's  tomatoes 
maiels  for  the  interest  and  benefit  of  the  farmer, 
the  legal  relation  between,  the  manager  and  the 
farmer  was  that  of  principal  and  agent,  and 
the  manager  individually,  and  not  the  fruit 
company,  was  liable  to  the  farmer  for  prices 
realised  from  die  sale  of  the  tomatoes. 

[Ed.  Note«— Eor  other  cases,  see  Principal 
and  Axen^  Cent.  Dig.  §{  674,  678;    Dec  Dig. 

2.  Pbxrcipai,  and  Agent  ^=s>103(1)— Liabil- 
rrr  or  Agbnt— Contract. 

Where  the  manager  of  a  fruit  company  pur- 
chased a  farmer's  tomatoes  for  the  fruit  com- 
pany, and  agreed  to  pay  a  fixed  price,  the  farm- 
er could  recover  of  the  fruit  company  such  price, 
unless  the  manager  was  not  acting  within  bis 
powers  as  agent. 

IBA.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  i|  278,  281,  858,  367; 
Dec.  rag.  <8=»108a).] 

8.  Pbinoifai.  and  Aoknt  «=s>34— Action  on 

Agent's     Contbact    Taking    Cask    fbom 

JirsT. 

In  an   action  against  a  claimed   principal 

on  a  contract  made  by  its  agent,  the  court  may 

take  the  case  from  the  jury  only  if  there  is  not 

sufficient  enrldence   tending  to   prove   agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  U  722,  723;  Dec.  Dig.  <8=>24.] 

4.  Pbinoxfai.  and  Aoent  «=9l24(8)— A\7TH0I- 
itt    or   aoent— pubobasb— qucsiion    jkw 
Jdbt. 
In  a  former's  action  against  a  fruit  com- 
IMny  to  recover  an  agreed  price  for  tomatoes, 
which  plaintiff  clainied  the  fruit  company  had 
bought  through  its  manager,  whether  the  man- 
ager, as  agent,  was  acting  within  the  scope  of 
bis  authority,  so  as  to  bind  his  principal  by  a 
purchase  of  plaintiff's  tomatoes,  held  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  724;  Dec.  Dig.  «=»124(3).] 
6.  Pbincipal   and   Aoknt   «=s123(7)— Dsal- 

iNQ  with  Aoknt  —  Pailukk  to  make  In- 

QuiKT— Effect. 
In  an  action  by  a  fanner  against  a  fruit 
compamr  for  the  price  of  tomatoes,  which  plain- 
tiff claimed  defendant  had  purchased  through 
its  manager,  the  circumstance  that  plaintiff, 
in  dealing  with  the  manager,  made  no  inquiry, 
and  did  not  ask  if  he  was  acting  for  the  fruit 
company,  could  not  be  regarded  as  conclusive- 
]v  shomng  a  want  of  any  contract  to  sell  to 
(]>e  fruit  company. 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  426;  Deo.  Dig.  «s>123(7).] 


6.  PbINCIPAI.  and  AOBITT  4s»124<3)— DSALIRO 

WITH  AOENT  —  PbUOENCB  —  QUESTION  FOB 
JlTBT. 

In  a  farmer's  action  against  a  fmit  com- 
pany for  the  price  of  tomatoes  daimed  to  have 
been  purchased  through  its  manager,  whether 
plaintiff  failed  to  use  reasonable  prudence  in 
dealing  with  the  manager,  as  agent  of  the  fmit 
company,  held  for  the  iury  under  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  724;   Dee.  Dig.  <8s»i24(3).] 

Appeal  from  Smith  County  Court;  Jesse 
F.  Odom,  Judge. 

Action  by  Joe  A.  Sanders  against  the  El- 
berta  Fruit  Company.  From  a  Judgment  for 
defendant,  plaintUt  appeals.  Judgment  re- 
versed, and  cause  rejuanded. 

N.  W.  Brooks,  of  Tyler,  for  appellant  J. 
A.  BuUocb,  of  Q^ler,  for  appellee. 

LEVT,  J.  The  appellant  claims  that  the 
appellee,  a  private  corporation,  is  Indebted  to 
hUu  In  the  sum  of  $141.07  for  a  certain  num- 
ber of  pounds  of  tomatoes  sold  and  delivered 
to  its  authorized  agent  at  Ballard,  Tex.,  in 
June,  1915.  And  the  appellee  pleads  a  denial 
of  the  purchase  of  the  tomatoes  by  it  or  by 
any  one  having  authority  from  it  to  do  so. 
The  court  after  all  the  evidence  was  In,  per- 
emptorily instructed  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant  And  the 
question  presented  for  review  on  appeal  Is 
that  of  error  or  not  in  giving  the  peremptory 
instruction. 

[1,2]  As  disclosed  by  the  evidence,  the  El- 
berta  Fmit  Company  Is  a  private  corporation 
for  the  purpose  of  general  farming  and  grow- 
ing and  selling  fruit  and  vegetables.  The 
terms  of  the  charter  do  not  extend  to  buying 
fruit  and  vegetables  of  outside  parties,  and 
the  company  had  never  purchased  fruit  and 
vegetables  grown  by  other  persons.  The  ap- 
pellee has  its  farm  at  Bullard,  Tex.  Fred  J. 
Sackett  ia  the  manager,  and  has  been  for 
eight  years,  of  the  farm  for  the  company,  and 
Is  the  only  person  authorized  to  transact  its 
business.  In  the  season  of  1915  the  appellee 
had  grown  a  large  crop  of  tomatoes  to  be 
sold  in  the  Northern  markets.  Appellant,  a 
farmer  near  Bullard,  raised  a  tomato  crop 
during  the  Season  of  1915,  and,  it  appears,  de- 
livered to  Mr.  Sackett  at  Bullard,  on  June  11, 
1015,  2,350  pounds  of  tomatoes  and  also  907 
pounds  of  tomatoes,  and  on  June  15,  1915,  2,- 
490  pounds  of  tomatoes.  There  is  a  clear  dif- 
ference, as  disclosed  by  the  evidence,  between 
the  testimony  of  appellant  and  that  of  Mr. 
Sackett  as  to  whether  appellant  was  to  be 
paid  for  the  tomatoes  the  fixed  market  price 
of  the  day  of  delivery  of  2^  cents  per  pound 
for  the  907  pounds,  and  3  cents  per  pound  for 
the  remainder,  or  appellant  was  to  receive 
such  amount  of  money  as  was  actually  realiz- 
ed for  the  tomatoes  when  shipped  to  and  sold 
In  the  Northern  markets  by  Mr.  Sackett 
This  disputed  matter  rests,  though,  it  may  be 
said,  upon  the  determination  of  the  ultimate 
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fiict  of  whether  or  not  In  handling  the  toma- 
toes of  appellant  Mr.  Sackett  was  acting  sole- 
ly for  the  benefit  and  account  of  appellant  as 
sales  agent  for  him,  or  purchased  the  tonui- 
toes  at  BuUard  as  agent  and  for  and  In  be- 
half of  the  BIberta  Fruit  Company ;  for  the 
evidence  of  appellant  goes  to  show  a  sale  and 
purchase  of  the  tomatoes  at  BuUard  for  a  fix- 
ed price  by  Mr.  Sackett  for  and  in  behalf  of 
the  Elberta  Fruit  Company;  and  the  evi- 
dence In  behaU  of  appellee  goes  to  show  that, 
in  imdertaklng  to  handle  the  tomatoes  of  ap- 
pellant, Mr.  Sackett  was  doing  so  solely  as 
sales  agent  for  the  appellant,  and  without 
charge  therefor,  or  as  an  accommodation  to 
appellant.  Thus,  if  It  be  true  that  the  hand- 
ling and  selling  of  the  tomatoes  was  undertak- 
en by  Mr.  Sackett,  as  he  contends,  solely  for 
the  Interest  and  benefit  of  appellant,  then 
clearly  the  legal  relation  between  appellant 
and  Mr.  Sackett  is  that  of  principal  and  agent, 
and  Mr.  Sackett  individually,  and  not  the  El- 
berta  Fruit  Company,  would  be  liable  to  ap- 
pellant for  such  prices  as  was  realized  from 
the  sale  of  the  tomatoes  in  the  shipment  to  the 
Northern  markets.  But  If  it  be  true  that  Mr. 
Sackett,  'as  claimed  by  appellant,  purchased 
the  tomatoes  at  Bollard  for  and  in  behalf  of 
the  Elberta  Fruit  Company  and  agreed  to  pay 
a  fixed  price  for  them,  then  the  appellant  may 
recover  of  the  Elberta  Fruit  Company  such 
agreed  price,  unless  it  further  appears  that 
the  appellant  has  no  right  or  claim  against 
the  Elberta  Fruit  Company  thereon  because 
Mr.  Sackett  was  not  acting  within  his  powers 
as  agent  so  as  to  bind  hla  principal.  And 
upon  the  facts  of  the  present  record  It  may 
not  be  said,  It  Is  believed,  as  a  matter  of  law, 
that  Mr.  Sackett  did  not  have  the  requisite 
authority  to  bind  his  principal  by  the  partic- 
ular contract  of  purchase,  if  it  he  true  that 
he  was  acting  in  behalf  of  the  fruit  company 
and  not  solely  as  sales  agent  for  appellant 
There  Is  no  dispute  in  the  evidence  that  Mr. 
Sackett  was  in  fact  the  manager  for  the  El- 
berta Fruit  Company,  and  there  Is  ample  evi- 
dence going  to  support  a  finding,  tf  so  made, 
that  he  was  acting  for  the  Elberta  Fruit  Com- 
pany In  the  handling  and  disposing  of  the 
tomatoes.  There  is  evidence  to  show  that 
the  draft  for  each  car  of  tomatoes  sold  was 
drawn  on  the  consignee  for  the  account  of 
the  Elberta  Fruit  Company,  and  when  the 
drafts  were  paid  the  money  was  deposited  in 
the  bank  to  the  credit  of  the  Elberta  Fruit 
Company.  Mr.  Sackett  i>ald  the  employes 
loading  the  cars,  and  the  outside  tomato 
growers,  in  checks  on  the  bank,  which  checks 
were  signed,  "Elberta  Fruit  Co.,  by  Fred  J. 
Sackett,  Manager."  As  testified  by  Mr. 
Sackett: 

"The  Elberta  Frait  Company  had  a  large 
crop  of  tomatoes  in  the  reason  of  1915,  and  so 
did  the  Douglas  farm,  of  both  of  which  I  had 
the  manairement.  For  convenience  in  handling 
and  disposing  of  crops  from  these  farms,  and 
to  enable  me  to  load  the  tomatoes  from  these 
farms  in  carload  lots,  I  agreed  with  the  other 


tomato  growers  to  handle  their  tomatoes  with 

mine.  *  *  *  It  was  solely  for  the  purpose 
of  enabling  me  to  eftiip  ^e  tomatoes  of  Elberta 
Fniit  Company  and  those  of  the  Douglas  farm 
in  carload  lots  that  I  undertook  to  handle  the 
tomatoes  of  other  growers.  It  was  greatly  to 
the  advantage  of  Elberta  Fruit  Company  to 
have  its  tomatoes  shipped  and  sold  in  carload 
lots.  *  *  *  I  bought  some  cash  tomatoes  to 
put  in  the  cars.  Those  that  I  paid  cash  for  I 
made,  a  difference  of  16  to  20  cents  per  crate 
less  than  the  prices  given  to  the  customers  of 
the  customers  of  the  merchants." 

[3,4]  The  court  may  only  take  the  case 
from  the  Jury  if  there  is  not  sufficient  evi- 
dence tending  to  prove  agency.  Bradstreet 
Co.  V.  Gill,  72  Tex.  115,  9  S.  W.  753,  2  L.  K. 
A.  405, 13  Am.  St  Bep.  768;  1  Clark  A  Skyles 
on  Agency  (Ed.  1005)  |  70.  And  in  the  evi- 
dence It  would  appear  that  Mr.  Backett  as 
manager  for  the  Elberta  Fruit  Company,  had 
authority  to  ship  the  tomatoes  in  carload 
lots.  The  questioa  then  Is  whether  it  was 
within  the  scope  of  his  authority,  as  such 
agent  to  purchase  tomatoes  from  other  par- 
ties "solely  for  the  purpose,"  as  Mr.  Sackett 
testifies,  "of  enabling  me  to  ship  the  tomatoes 
of  Elberta  Fruit  Company  and  those  of  the 
Douglas  farm  in  carload  lots."  As  further 
said: 

"It  was  greatly  to  the  advantage  of  fhe  El- 
berta Fruit  Company  to  have  its  tomatoes  ship- 
ped and  sold  in  carload  lots." 

The  purchase,  if  done,  of  other  tomatoes 
would  be  with  the  purpose  of  promoting  the 
business  of  the  principal,  by  making  It  to  the 
advantage  and  profit  of  the  principal  of  ship- 
ping in  carload  lots.  Having  the  authority, 
as  Mr.  Sackett  had,  of  shipping  and  selling 
the  tomatoes  of  the  Elberta  Fruit  Company 
in  carload  lots,  such  authority  would  carry 
with  it  as  an  Incident  all  the  powers  whidi 
are  necessary,  proper,  usual,  and  reasonable 
as  a  means  of  efTectuating  the  purposes  for 
which  the  original  authority  of  shipping  and 
selling  to  the  best  advantage  was  conferred. 
It  is  the  rule  that  incidental  powers,  or  such 
powers  as  are  necessarily  and  reasonably  in- 
cidental to  the  actual  authority,  are  elements 
that  go  to  make  up  an  agent's  apparent  scope 
of  authority.  See  rule  In  McAlpin  v.  Cassldy, 
17  Tex.  449 ;  1  Clark  &,  Skyles  on  Agency,  | 
209;  31  Cyc.  p.  1344,  subd.  6.  So  It  may  not 
be  held,  as  a  matter  of  law,  that  the  evidence 
fails  to  show  that  Mr.  Sackett  as  agent  was 
acting  within  the  scope  of  his  authority  so  as 
to  bind  his  principal  by  a  purchase,  U  made, 
of  tomatoes  of  the  appellant 

We  have  not  attempted  to  set  out  all  the 
evidence  in  the  record.  But  upon  considering 
all  the  evidence,  we  have  concluded  there 
was  error  in  giving  a  peremptory  instruction. 

[5, 1]  Appellee  argues,  besides  other  points, 
that  appellant  may  not  recover,  because  ap- 
pellant in  dealing  with  Mr.  Sackett  never 
made  Inquiry  and  did  not  ask  Mr.  Sackett 
whether  he  was  acting  for  the  Elberta  Fruit 
Company  or  not  in  taking  the  tomatoes.  This 
particular  clrcumBtance^  in  view  of  th^  other 


Tex.) 


ST.  LOmS  SOtTTHWESTBRN  BY.  C».  t.  MII.t.BR  A  WHITE 


819 


drcnmstances  In  evidence,  may  not  be  re- 
garded as  conclusively  showing  a  want  of 
any  contract  to  sell  the  Blberta  Fruit  Oom- 
pany  the  tomatoes.  And  the  drcnmstances 
tn  evidence  concerning  the  dealing  of  appel- 
lant with  Mr.  Sackett  are  of  that  force  and 
extent  that  the  court  may  not  hold,  as  a  mat- 
ter of  law,  that  appellant  failed  to  use  rea- 
sonable prudence  In  dealing  with  Mr.  Sackett 
as  agent  of  the  Blberta  Fruit  Oompany. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  trlaL 


ST.  LOUIS  SOUTHWESTERN  RT.  00.  OF 

TE2XAS  et  al.  v.  MILLER  ft  WHITB. 

(No.  8460.) 

(Coiurt  of  CivU  Appeals  of  Texas.    Ft.  Worth. 

Nov.  4,  1916.     Rehearing  Denied 

Dec.  2,  1916.) 

1.  Gabbpcbs  «=»180(S)^JomT  Liabiutt— Li- 

ABELITX  rOB  PboPOBTIONATX  PaBT  OF  DaH- 
AOK8. 

While  in  intrastate  shipments,  which  are  not 
through  shipments, '  a  carrier  may  by  contract 
Umit  its  liability  to  damages  occurring  by  rea- 
son of  negligence  on  its  own  line,  if  the  damages 
proven  ara  shown  to  have  resulted  at  least  par- 
tially from  the  joint  negligence  of  two  camera, 
eadi  may  properly  be  held  responsible  for  the 
proportion  of  the  damages  accruing  which  its 
negligence  hears  to  the  entire  negligenc*. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  {  821 ;    Dec.  Dig.  <8s>180(3).] 

2.  Cabbikbs  «=>1B0— Livb  Stook— Stifctla- 
TioN  Against  Liabiutt  fob  Neoligencb. 

A  common  carrier  may  not  stipulate  so  as  to 
rdievc  itself  from  liability  arising  from  its  own 
negligence. 

[E^.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  {J  664-659;  Dec.  Dig.  <S=>160.] 

3.  Cabbiebs  «?9228(e)  —  Cabbiaok  or  Livx 
Stock— Neoliqent  Refusal  ob  Failvbe  to 
Accept  Shipicent  —  Sufficiehct  of  Evi- 

DKNCK. 

In  an  action  for  delay  in  shipment  of  live 
stock  in  transit,  evidence  held  sufficient  to  justi- 
fy a  finding  of  a  negligent  refusal  or  failure  of 
a  defendant  railway  to  accept  the  shipment  at  a 
connecting  point 

[Bd.    Note— For   other    eases,    see    Oarriara, 
Cent  Dig.  t  960;   Dec  Dig.  «=>228(6).] 

4.  Cabbiebs  9=9219(4)  —  Cabbxaoe  or  Live 
Stock— Joint  Liabilitt  of  Roads. 

Where  the  negligence  of  a  railroad  in  failing 
or  refusing  to  accept  a  shipment  of  live  stock 
at  a  connecting  point,  concnrred  with  the  neg- 
ligence of  a  ooimecting  road  in  failing  to  deliver 
the  shipment  in  question,  on  the  transfer  track, 
both  companies  were  responsible  for  delays  and 
the  consequent  damages  proximately  resolting 
from  such  negligence. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  }  960;  Dea  Dig.  «=3219(4).] 

5.  Cabbiebs  «s»219(^  —  Gabbiagx  of  Live 
Stock— Delay. 

If  the  failure  of  a  railroad  to  receive  a  ship- 
ment of  live  stoclc  when  tendered  it  by  a  con- 
necting road  was  negligence,  and  such  negligence 
prevented  the  shipment  of  the  cattle  that  night 
to  destination,  the  railroad  cannot  excuse  itself 
from  liability  on  the  ground  that  it  did  not  actu- 
ally receive  the  shipment  nntil  the  next  day. 

[£d.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  }  950;   Dec.  Dig.  «=3219(4).] 


6.  Tbiai.  <=»296(11)— Iwgi'Bucrioira— Cpbb  ov 
Ebbob. 

In  an  action  against  two  railroads  for  delay 
In  shipment  of  live  stock  in  transit  the  court 
charged  that  if  the  jury  found  for  plalntUb 
against  both  defendants,  they  should  apportion 
such  damages  if  any,  accordincf  to  and  in  propor- 
tion to  the  respective  liabilities  of  the  defend- 
ants, and  state  in  their  verdict  the  amount  of 
damages,  If  any,  found  against  each  defendant 
The  charge  was  objected  to  ss  failing  to  inform 
the  jury  what  the  liabilities  of  the  two  defend- 
ants were,  or  to  afford  any  guide  in  assessing 
damages  against  them.  The  court  charged  spe- 
cially at  the  request  of  a  defendant  that  the  un- 
disputed evidence  showed  that  the  live  stock  was 
shipped  over  the  line  of  such  defendant  under  a 
written  contract  under  the  terms  of  which  it 
was  agreed  that  defendant  would  only  be  liable 
tor  any  damage  which  might  occur  on  the  line  of 
defendant  or  as  the  result  of  its  negligence,  so 
that  plaintiffs  could  not  recover  against  defend- 
ant for  any  damages  except  such  as  the  evidence 
showed  was  occasioned  by  the  negligence  of  de- 
fendant its  agents  or  employes.  Beld,  that  any 
deficiency  in  the  main  charge  was  cured  by  the 
specisl  diarge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  715;   Dec  Dig.  «=9296ai).] 

7.  Appeal  and  Ebbob  <S=3ll40(l)— Excbssivs 

DAMAGi./— REMITTITtrB. 

In  an  action  for  delay  in  the  shipment  of 
live  stock  in  transit,  that  the  verdict  is  exces- 
sive to  the  extent  of  the  improvement  in  selling 
appearance  of  the  cattle  on  Thursday  when  they 
were  sold  over  Wednesday,  the  day  when  they 
arrived,  was  at  most  only  a  question  of  requir- 
ing a  remittitur. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  4462,  4464,  4470-4474; 
Dec.  Dig.  <3=3ll40(l).] 

8.  Appeal  and  Ebbob  9ss>1032(1)— Pbexudx- 
ciAL  Ebrob— Bdeden. 

The  burden  is  on  appellant  to  show  probable 
injury  as  well  as  error. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  4047,  4051;  Dec.  Dig.  «=» 
1032(1).] 

0.  Appeal  and  Ebbob  «s>1140(l)— Skali.  Eb- 
bob IN  Vkbdict- ItsunriTux. 
In  an  action  for  delay  in  shipment  of  live 
stock  in  transit  error  in  the  verdict  in  that  It 
left  undetermined  only  the  question  of  25  cents 
per  hnndredweight  on  470  pounds,  due  to  decline 
m  market  from  Tuesday  to  Thursday,  was  too 
small  to  even  require  remittitur. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4462,  4464,  4470-4474; 
Dec  Dig.  «s>1140(l).] 

10.  Evidence  «=>471(36)— Opinion  ob  Con- 
clusion OF  Witness. 
In  an  action  for  delay  in  shipment  of  live 
stock,  the  question  to  plaintiffs:  Can  you,  by 
looking  at  this  account  sales,  tell  what  the  dif- 
ference in  the  market  value  of  the  cattle  in  ques- 
tion were  m  Thursdsy,  the  18th  of  December, 
1913,  and.  on  Tuesdsy,  when  yon  should  have 
gotten  there?"  was  improper,  so  far  as  the 
part  "when  you  should  have  gotten  there"  was 
concerned  as  calling  for  an  expression  of  opin- 
ion, and  a  conclusion  on  a  mixed  question  of  law 
and  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2185 ;   Dec.  Dig.  (S=>471(35).] 

li.  Appeal  and  Ebbob  <s=>1048(5)  —  Habx- 

LES8  Erbob— Evidence. 

The  impropriety  of  such  question  in  that  it 

called  for  an  expression  of  opinion  was  harmless, 

where  the  witnesses  answered,  showing  the  dif* 
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ference  in  the  market  value  of  each  kind  of  stock 
included  in  the  shipment  on  Tuesdaj  and 
^niursday. 

[Ed.  Note.— For  other  cases,  a«e  Appeal  and 
Error,  Cent  Dig.  ||  4143,  4151,  4108,  4169; 
Dec.  Dig.  <8=»1048(S5).] 

12.  Evidence  ®=>471(35)— Opiniow. 

In  an  action  for  delay  in  a  shipment  of 
Mye  stock,  where  the  market  value  of  the  cattle 
on  Thursday  was  established  practically  beyond 
question  by  the  introduction  of  the  account 
sales,  it  being  agreed  that  it  showed  the  market 
value  of  the  different  animals  sold,  plaintiffs 
were  properly  permitted  to  testify  as  to  the  dif- 
ference in  the  market  value  of  their  cattle  on 
Tuesday  and  Thursday,  rather  than  stating 
what  the  market  value  was  on  the  two  dates, 
and  leaving  to  the  jury  the  question  of  determin- 
ing the  difference. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2185;   Dec.  Dig.  «=>471(35).] 

13.  Appbai.  and  Ekbob  «=s>203(3)— Resebva- 
TioN  OF  Gbounds  or  Rktikw— Tebtino  Ao- 

0T7RACY    OT   WlTREBS. 

Where  appellant  failed  to  test  the  accuracy 
of  a  witness  on  certain  matter,  it  could  not 
complain  on  appeal  of  the  answer  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s»203(3);  Witnesses,  Cent 
Dig.  i  536.] 

14.  Oabbibbs  ®=>230(6)  —  Oabbiage  or  Live 
Stock— Neolioknt   Delay— Qttkbtion   roB 

JUBT. 

In  an  action  against  two  defendants  for  de- 
lay in  shipment  of  cattle,  the  question  whether 
a  road  was  liable  as  partially  responsible  for 
the  delay,  held  for  the  jury. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  §S  961,  962;  Dec.  Dig.  «=>230(6).] 
16.  Cabbisbs   <S=>228(^— Cabbiaob   or   Live 

Stock— NEauoKNi  Dei^t— SumciSNOT  or 

Evidence. 
In  an  action  against  two  railroads  for  delay- 
ing a  shipment  of  live  stock,  evidence  as  to  negli- 
gent delay  by  defendants  held  sufficient  to  sup- 
port a  verdict  for  plaintiff. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  960;    Dec.  Dig.  «s>228(6).] 

Appeal  from  Oomancbe  Oonnty  Coart; 
J.  H.  McMUlan,  Judge. 

Suit  by  Miller  &  White  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas  and  another.  From  a  Judgment  for 
plaintiff,  both  defendants  appeal.  Judgment 
against  each  defendant  affirmed. 

Kearby  &  Kearby,  of  Comanche,  A.  B.  Eld- 
son,  of  Hamilton,  and  Keith  &  Plttman, 
of  Stephenvllle,  for  appellants.  H.  N.  Good- 
flon,  of  ComaiMflie,  for  appellee. 

BUCK,  J.  This  Is  the  second  appeal  of 
this  cose;  the  opinion  of  this  court  (m  the 
first  appeal  being  found  in  176  S.  W.  880. 
The  pleadings  on  both  trials  are  the  same, 
and  the  evidence  largely  so.  The  cause  was 
submitted  to  the  Jury  In  a  general  charge, 
and  the  Jury  found  for  the  plaintiffs  against 
the  defendant  St  Lonls  Southwestern  Rail- 
way Company,  hereinafter  called  the  Cotton 
Belt,  $214.36,  and  against  the  Receivers' 
Railway  Company,  $109.10,  without  Interest ; 
the  aggregate  amounts  so  found  being  the 
sum  tor  which  suit  was  brought   Thereupon 


judgment  was  rendered  for  the  plaintiff  In 
conformity  with  the  verdict  Both  deftod* 
ants  appeal. 

The  damages  alleged  by  plaintlflS  axe 
itemized  in  their  petition  as  follows: 

(11)  The  plaintiffs  allege  that  the  car  of  liv« 
stock  billed  out  in  the  name  of  H.  L.  White, 
contained  34  head  of  cattle  and  one  hog,  and 
the  car  in  the  name  of  H.  W.  Miller  contained 
32  head  of  cattle. 

(12)  The  plaintiffs  allege  that  by  reason  of  the 
premises  set  out  that  the  different  items  of  their 
damage  and  injury  are  as  follows: 

As  to  the   car  last   named,   shipped  in  the 

name  of  H.  W.  Miller,  as  follows: 

To  26  cents  per  hundredweight  decline 
in  market  from  Tuesday  to  Thursday, 
on  tile  entire  shipment  in  said  car  of 
22,160  pounds   $55.37 

To  10  per  cent  damage  In  selling  ap- 
pearance and  market  condition  on  22,- 
160    pounds 22J0 

To  50  pounds  per  head  shrinksge  on  30 
head  of  grown  stuff  in  said  car  at 
market  price  of  same  on  December 
16th,  and  25  pounds  per  head  shrink- 
age on  2  calves  at  market  price  of 
same  on  December  16th 80.48 

On  said  other  car  in  name  of  H.  L.  Whit^  as 

follows : 

To  26  cents  par  hundredweight  on 
said  entire  shipment  decline  In  mar- 
ket from  Tuesday,  the  16th,  to  Ttinrs- 
day,  the  18th,  of  December  on  19,960 
pounds  I  49.90 

To  10  cents  per  hundredweight  damage 
in  selling  appearance  on  19,960 
pounds  iSM 

To  50  pounds  per  head  shrinkage  on  all 
grown  cattle  and  hogs  and  25  pounds 
per  head  shrinkage  on  ail  calves  in 
said  shipment  at  market  price  on 
Tuesday,  December  16th  88.09 

To  extra  feed  bill  on  both  cars 11.50 

To  total  damage  on  both  cars 1823.46 

We  do  not  find  any  error  in  the  refusal 
of  the  trial  court  to  give  defendant  reoelvertf 
proffered  peremptory  instruction,  as  claimed 
in  its  first  assignment,  becanse,  as  asserted, 
the  plaintiffs  were  not  entitled  to  recover 
against  the  defendants  separately,  becanse 
of  a  plea  of  joint  liability,  without  any  al- 
legation as  to  the  amount  or  dtaracter  of 
any  several  liability,  the  evidence  showing 
that  contracts  of  shipment  entered  into  be- 
tween the  plaintiffs  and  the  two  defendants 
were  several,  and  not  joint 

The  plaintiffs  alleged  both  separate  ada 
of  negligence  and  Joint  negligence,  and  plead- 
ed both  several  and  Joint  liability,  Q>ecify- 
Ing  the  negligent  handling  of  the  cattle  be- 
tween Lampkin  and  Comanche  by  the  Cotton 
Belt,  and  until  the  delivery  by  It  to  its  co- 
defendant,  and  then  alleged  acts  of  n^U- 
genoe  on  the  part  of  the  Reeeiveraf  Bailvray 
between  Comanche  and  North  Ft  Worth. 
They  alleged  negligence  on  the  part  of  the 
Cotton  Belt  for  failure  to  deliver  to  its  co-  i 
defendant  the  shipment  in  question  within  a 
reasonable  time,  and  negligence  on  the  part 
of  the  Receivers'  Railway  for  failure  to  re- 
ceive the  shipment  promptly  upon  tender. 
Allegations  of  negligence  against  each  road 
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were  made  becanse  of  ddays  and  rough 
handling.  The  court  sobmitted  to  the  Jury 
only  the  question  of  several  liability,  and 
the  Jury  found  as  to  the  Beveral  liability, 
asaesslng  the  damage  against  each  defnid- 
ant  in  proportion  as  Its  negligence  caused, 
or  cmitrlbnted  to  cause,  the  total  damage. 

[1]  While  In  Intrastate  shipments,  the 
same  not  being  through  shipments^  a  carrier 
may  bycontract  limit  its  llablUty  to  damages 
occurring  by  reasrai  of  negligence  on  Its  own 
line,  yet,  if  the  damages  proven  are  shown 
to  have  resulted,  in  part  at  least,  from  the 
Joint  negligence  of  the  two  carriers,  each 
carrier  may  properly  be  held  responsible  for 
the  proportion  of  the  damages  accruing 
which  its  negligence  bears  to  the  entire  neg- 
ligence. T.  ft  P.  Ry.  Co.  V.  Slaughter,  87 
Tex.  Olv.  App.  624,  84  S.  W.  1086 ;  O.  a  &  S. 
F.  Ry.  Oo^  v.  Qodalr,  8  Tex.  Civ.  App.  S14, 
22  S.  W.  777. 

[2]  A  carrier  may  not  stipulate  bo  as  to 
relieve  Itself  from  liability  arising  from  Its 
own  negligence^  H.  &  T.  C.  Ry.  Oo.  v.  Da- 
vis, U  Tex.  Giv.  App.  24,  81  S.  W.  308,  aft. 
88  Tex.  SOS,  82  8.  W.  610;.  M.  P.  Ry.  Go.  v. 
China  Mfg.  Ga,  79  Tex.  26,  14  S.  W.  786. 
Therefore  we  overrule  the  first  assignment. 

Under  the  second  assignment  appellant  re- 
ceivers further  allege  error  In  the  failure  of 
the  court  to  give  the  peremptory  instruction 
requested,  because,  as  claimed,  the  evidence 
shows  without  dispute  that  the  receivers, 
by  contract,  limited  their  liability  to  inju- 
ries received,  or  damages  occasioned,  by 
their  own  negligence,  after  said  cattle  had 
actualjly  been  received  for  transportation, 
and  that  the  evidence  does  not  show  that 
these  receivers  were  guilty  of  any  negligence 
In  detaining  said  cattle  at  Comanche,  nor 
to  the  condition  of  Its  i)ens  at  said  place, 
nor  was  there  any  evidence  of  the  market 
value  of  said  cattle  at  the  time  they  should 
have  arrived  at  their  destination  if  the  re- 
ceivers had  exercised  ordinary  care  after 
receiving  the  same,  which  time  of  arrival 
was  Wednesday  morning,  nor  was  there  any 
•vidence  of  the  difference  In  the  market 
value  between  Wednesday  morning  and  the 
time  the  cattle  were  sold,  to  wit,  Thursday 
morning. 

The  evidence  shows  that  the  cattle  arriv- 
ed at  Comanche  from  Lampkln  before  Be- 
ceivers'  north-bound  cattle  train  reached 
Obmanche.  Plaintiff  Miller  teatifled  upon 
this  point  as  follows: 

"No,  we  didn't  unload  tiie  cattle,  because  we 
didn't  want  to  break  the  laal,  and  we  didn't 
want  to  unload.  We*  wanted  to  go  to  Ft.  Worth; 
we  wanted  to  be  transferred  to  the  Frisco  and 
go  on  to  Ft  WMth,  but  the  agent  of  the  Frisco 
said  they  didn't  have  any  orders  to  take  os, 
and  the  Gotten  Belt  unloaded  us  at  their  pens. 
Tea,  the  Cotton  Belt  had  time  to  have  set  the 
car  before  the  Frisco  went  north,  but  did  not 
do  so.  It  was  about  90  minutes  after  I  got 
to  the  depot  before  the  north-bound  Frisco  came 
in.  Iht  cattle  were  unloaded  in  the  Frisco 
pens  about  9  o'clock  next  day  (Tuesday),  and 
remained  in  there  for  about  12  lioura." 


Plaintiff  Whlto  toeUfled : 

"Yes,  the  Cottcai  Belt  agent  told  us  that  we 
would  get  here  [Comanche]  in  time  to  get  the 
Frisco  that  night.  We  expected  to  be  trans- 
ferred to  the  Frisco,  but  they  backed  ns  back 
to  the  stock  pens  and  unloaded  us.  I  don't 
know  what  was  said;  a  boy  was  there  acting 
as  agent.  We  went  over  to  the  Frisco  and 
asked  him  what  about  it,  and  he  said  he  had  no 
orders  to  take  our  cattle.  When  the  Frisco  run 
in  be  asked  the  conductor  if  he  was  going  to 
take  our  cattle,  and  he  said  he  didn't  have  any 
orders  to  take  us.  The  agent  didn't  come  until 
we  went  to  the  Frisco.  Miller  had  left  and 
went  back,  and  the  conductor  said  be  had  no 
orders  to  take  us.  Yes,  I  told  the  agent  I  want- 
ed the  cattle  to  go ;  I  asked  him  if  there  wasn't 
a  switeh  or  something  he  could  come  over  and 

fet  our  cattle,  and  he  said  he  couldn't  do  it. 
don't  know  how  long  the  Frisco  stayed  after 
it  got  there." 

Upon  cross-examination  by  counsel  for  the 
Cotton  Belt,  witness  was  asked: 

"You  got  here  a  good  while  before  the  Frisco 
came  in,  didn't  yon?     A.  Yes,  sir." 

O.  W.  Jessup,  agent  for  receivers,  testified 
In  part: 

"I  don't  know  why  we  didn't  take  the  cattle 
llhat  night;  the  tndn  was  due  here  at  9:13 
o'clock  at  night  and  due  in  North  Ft.  Worth,  or 
West  Yards,  at  5^5  a.  m." 

It  was  agreed  that  R.  N.  Davis,  conductor 
for  Receivers'  train,  handled  the  shipment  In 
question  from  Comandie  to  Ft.  Worth,  and 
if  present  would  testify  tb&t  he  received  the 
cattle  on  December  16,  1918,  10:80  p.  m. 
(Tnesday),  that  they  arrived  at  West  Yards, 
10:40  a.   m.,   December  17th   (Wednesday). 

[3,4]  We  think  the  evidence  is  sufficient 
to  justify  a  finding  of  a  negligent  refusal  or 
failure  of  the  Receivers'  Railway  to  accept 
the  shipment  on  the  night  of  Monday, 
the  15th.  If  this  negligence  concurred  with 
the  negligence  of  the  Cotton  Belt  in  falling 
to  deliver  on  the  transfer  track  the  ship- 
ment in  question,  both  railway  companies 
would  be  responsible  for  delays  and  the  oon- 
sequent  damages  proximately  resulting  from 
such  negligence.  G.,  O.  &  S.  F.  Ry.  v.  Terry 
et  aL,  89  S.  W.  792;  Pecos  River  R.  Oo.  v. 
Latham,  40  Tex.  Civ.  App.  78,  88  S.  W.  392; 
T.  &  P.  Ry.  Go.  V.  Slaughter,  37  Tex.  Giv. 
App.  624,  84  B.  W.  108S. 

[5}  If  the  failure  of  the  deftodant  Re- 
ceivers' Railway  to  receive  the  shipment  in 
question  when  tendered  on  Monday  night 
was  negligence,  as  the  jury  was  justified  in 
finding,  and  such  negligence  prevented  the 
shipment  of  the  cattle  Monday  night  to  Ft. 
Worth,  the  defendant  receivers  would  not  be 
permitted  to  excuse  themselves  from  liabil- 
ity on  the  ground  tbat  they  did  not  actually 
receive  the  shipment  until  the  following  day. 
llierefore  the  second  assignment  is  over- 
ruled. 

Id  paragraph  5  of  its  main  diarge  the 
court  charged  the  jury  as  follows: 

"If  you  find  for  the  plaintiffs  as  above  in- 
structed against  both  defendants,  yon  will  ap- 
portion such  damages,  if  any,  according  to  and 
in  proportion  to  the  respective  liamiities  of 
said  defendants,  and  state  in  your  verdict  the 
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amovmt  of  damages,  If  any,  yon   find  against 
eacfa  of  said  'defendaata." 

Tbls  charge  is  objected  to  In  recelTeTs* 
third  assignment: 

"Because  said  charge  fails  to  inform  the  jury 
what  the  liability  of  die  two  defendants  are  or 
to  afford  them  any  guide  in  assessing  such  dam- 
ages against  t!he  several  defendants. ' 

The  following  special  charge,  omitting  for- 
mal parts,  was  given  at  the  request  of  re- 
ceivers: 

"The  nndisputed  evidence  in  this  case  shows 
that  plaintiffs'  live  stock  was  shipped  over  the 
Une  of  the  defendant  receivers  from  Comanche, 
Tex.,  to  North  Ft.  Worth,  Tex.,  under  a  writ- 
ten contract,  under  the  terms  of  which  contract 
It  was  agreed  that  said  defendant  carrier  would 
only  be  liable  to  the  plaintiffs  for  any  damages 
whidh  might  occur  to  their  live  stock  in  said 
shipment  on  the  line  of  said  carrier,  or  as  the 
result  of  the  negligence  of  said  carrier,  or  that 
of  its  employes.  I  therefore  instruct  you  in 
this  case  that  the  plaintiffs  herein  cannot  recov- 
er against  the  earner  above  named  tor  any  dam- 
ages except  such  as  the  evidence,  if  any,  in  this 
case  might  Aow  was  occasioned  by  the  negli- 
gence of  said  carrier,  or  that  of  its  agents  or 
employes." 

[6]  We  think  any  deficiency  in  the  main 
charge  was  cured  by  the  giving  of  ibia  spe- 
cial charge,  and  the  third  assignment  is 
overruled.  It  appears  the  court  gave  every 
special  charge  tendered. 

In  the  fourth  assignment  It  Is  claimed  the 
verdict  of  the  Jdry  is  contrary  to  and  un- 
supported by  the  evldenoe,  as  against  the 
receivers,  in  that; 

"The  undisputed  evidence  shows  that  said 
cattle  were  not  received  for  shipment  by  these 
receivers  until  Tuesday  about  10  a.  m.,  con- 
tract of  shipment  being  made  that  same  after- 
noon, and  tiiat  the  earliest  market  said  cattle 
could  have  been  delivered  upon  at  Ft  Worth 
after  such  receipt  was  Wednesday  morning,  and 
there  is  no  evidence  in  the  record  of  tb%  differ- 
ence in  the  market  value  of  said  cattle  on  Wed- 
nesday's and  Thursday's  market,  but  onlv  as  to 
the  difference  in  Tuesday's  and  Thursday  s." 

From  what  we  have  said  In  the  discussion 
of  prior  assignments  as  to  the  concurring 
negligence  of  defendants  causing  the  delay 
at  Comanche,  we  hold  that  the  proper  meas- 
ure of  damages  was  to  be  determined,  in 
part,  by  the  difference  in  the  market  value 
on  Tuesday,  the  date  when  said  shipment 
would  have  reached  the  market  except  for 
the  delay  occurring  at  Comanche,  and  that 
between  Comanche  and  Ft.  Worth,  and  the 
Market  value  on  the  day  on  which  they  were 
sold,  the  evidence  showing  that  the  cattle 
were  sold  on  the  first  market  tJter  reaching 
Ft  Worth. 

The  fifth  assignment  urges  error  In  the 
way  of  failure  of  proof  to  sustain  the  ver- 
dict, as  to  the  item  of  damage  of  10  cents 
per  hundredweight  in  damaged  selling  ap- 
pearance <m  a  total  of  42,110  pounds  or  $42.- 
11.  We  are  referred  to  the  fact  that  plain- 
tiff Miller  testified: 

"When  I  testified  that  the  cattle  were  damag- 
ed 10  per  cent,  in  selling  appearance,  I  had 
reference  to  their  condition  when  they  arrived 
at  Ft  Worth  Wednesday  afternoon.  ♦  •  • 
Yes,  sir ;  the  cattle  looked  better  the  next  morn- 


ing.   Yes,  sir;   as  a  wbole,  they  all  looked  bet- 
ter the  next  morning." 

Appellant  receivers  claim  that  as  there 
was  no  evidence  as  to  the  amount  of  im- 
provement in  selling  appearance  on  Thurs- 
day, when  the  cattle  were  sold,  over  Wednes- 
day, when  they  arrived  at  S^  Worth,  and 
as  the  Jury  found  the  full  amount  (daimed, 
that  the  verdict  is  excessive  to  the  extent  of 
the  improvement  in  sdltng  appearance  of 
the  cattle  od|  Thursday   over  Wednesday. 

[7,  t]  This,  at  most  would  only  be  a  ques- 
tion of  requiring  a  remittitur,  and  as  the 
appellant  receivers  have  failed  to  show  that 
the  verdict  is  materially  excessive,  if  at  aU, 
and,  as  the  burden  is  on  the  appellant  to 
show  probable  injury  as  well  as  error  (K. 
C,  M.  «  O.  Ry.  V.  Beckham,  152  8.  W.  228, 
and  other  cases  cited  In  yem<m'a  Annotated 
ClvU  Stats,  under  article  1828,  p.  904,  i  8), 
the  assignment  is  overrvled. 

[9]  The  sixth  and  seventh  assignments  al- 
lege excessiveness  of  verdict  as  to  the  one 
hog  shipped.  The  allegations,  as  will  be  not- 
ed, as  to  the  hog  toclnded  in  the  car  shipped 
in  the  name  of  H.  h.  White,  are  "25  cents 
per  hundredweight"  and  "60  pounds  per  head 
shrinkage."  The  evidence  shows  that  the 
hog  weighed  at  time  of  shipment  532  pounds, 
and  at  time  of  sale  470  pounds,  making  a 
loss  of  62  pounds.  Allowing  60  pounds  for 
shrinkage,  as  pleaded,  for  improper  handling, 
would  leave  only  the  question  of  25  cents  per 
hundredweight  on  470  pounds  due  to  decline 
in  market  from  Tuesday  to  Thursday  aade- 
termined  by  the  verdict  Such  amount  is 
too  small  to  even  require  a  remittitur  In  our 
opinion,  on  the  theory  of  lex  non  carat  de 
minimis,  and  therefore  it  becomes  Immate- 
rial that  the  hog  In  fact  was  sold  on  Wednes- 
day instead  of  Thursday,  as  alleged  in  the 
petition. 

[10,11]  The  eighth  assignment  Is  leveled 
at  the  action  of  the  court  in  admitting  the 
answer  of  the  plaintiffs  while  testifying  in 
their  own  behalf  to  the  following  question: 

"Can  you,  by  looking  at  this  account  sales, 
ten  what  the  difference  in  the  market  value  of 
the  cattle  in  qnestion  were  on  Thursday,  the 
18th  of  December,  1913,  and  on  Tuesday,  when 
you  should  have  gotten  there?" 

To  which  the  witnesses  answered,  showing 
the  difference  in  the  market  value  of  each 
kind  of  stock  included  in  the  shipment  on 
Tuesday  and  on  Thursday.  While  that  part 
of  the  question,  to  wit  "when  you  sboald 
have  gotten  there,"  was  undoubtedly  Improp- 
er, as  claimed  by  appellant  as  calling  fbr 
an  expression  of  opinion  and  a  conclusion  on 
a  mixed  question  of  law  and  fact  as  held  In 
a  number  of  cases,  including  the  Boberts 
Case  in  101  Tex.  421,  108  S.  W.  80S,  and  G., 
C.  4  S.  F.  By.  Co.  V.  Bogy,  178  S.  W.  577, 
yet  the  answer,  being  a  mere  statement  c^  the 
difference  In  the  market  value  of  the  cattle 
and  hog  on  the  two  days  mentioned,  we 
think  any  Impropriety  or  error  is  thereby 
rendered  harmless.     Iherefore  we  overrule 
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this  assignment,  and  likewise  the  ninth, 
which  attacks  the  action  of  the  court  in  per- 
mitting the  plaintiffs  to  testify  as  to  the  dif- 
ference in  the  market  value  of  the  cattle  in 
question  on  Xaesday,  the  16th,  and  Thurs- 
day, the  18th,  rather  than  stating  what  the 
market  value  was  on  the  two  dates  men- 
tioned and  leaving  to  the  Jnry  the  Questirai 
ot  determining  the  difference. 

[12, 13]  Since  the  market  value  on  the  18th 
was  established  practically  beyond  question 
by  the  introduction  of  the  aocoimt  sal^s,  it 
being  agreed  by  all  parties  that  the  same 
showed  the  market  value  of  the  different  ani- 
mals sold,  the  answer  constituted  merely  a 
shorthand  rendition  of  testimony-  as  to  the 
market  value  on  the  two  days  mentioned.  If 
appellant  desired  to  test  the  accuracy  ot  the 
witness  as  to  the  stated  percentage  or  de- 
predation, he  could  have  done  so,  and,  hav- 
ing failed  so  to  do,  lie  cannot  here  complain 
of  the  answers  made.  T.  di  P.  Ry.  Co.  v. 
Fambrough,  55  S.  W.  188-190;  St.  L.,  I.  M. 
&  S.  Ry.  V.  Boshear.  108  S.  W.  1032. 

For  reasons  heretofore  given  we  overrule 
the  tenth  assignment  of  appellant  receivers. 

[14]  Appellant  Cotton  Belt's  first  assign- 
ment is  directed  to  the  refusal  of  the  court 
to  give  a  peremptory  instruction  in  its  be- 
half, and  for  the  reasons  given  in  discussing 
the  Uke  qnestlon  raised  by  its  coappellant, 
and  for  the  further  reason  that  the  testi- 
mony shows  that  there  was  considerable  de- 
lay in  going  from  Lampkin  to  Comanche,  a 
trip  of  21  miles,  requiring  some  three  hours, 
and  further  that  the  evidence  shows  that  the 
Ck)tton  Belt  had  time  to  place  two  cars  con- 
taining appellees'  live  stock  on  the  transfer 
track,  from  which  It  would  have  been  the 
duty  of  the  Receivers'  Bailvray  to  take  them, 
and  that  if  it  bad  so  placed  the  cars,  and 
said  cars  had  been  attached  to  the  train  of 
receivers,  which  came  into  Comanche  after 
the  arrival  of  the  Cotton  Belt  train,  said 
shipment  would  have,  in  due  course,  reached 
NorQi  Ft.  Worth  In  time  for  Tuesday's  mar- 
ket, we  think  the  assignment  is  without  mer- 
it J.  G.  Gayle,  conductor  on  the  Cotton 
Belt,  testified: 

That  whenever  they  hod  a  car  to  be  carried 
on  the  Frisco,  they  pat  it  on  the  transfer  track, 
and  that  was  aU  they  had  to  do.  "Yes,  sir;  the 
transfer  is  made  by  putting  the  car  on  the 
transfer  track.  No,  I  don't  think  I  left  the  car 
on  the  transfer  track.  I  had  plenty  of  time  to 
have  left  it  on  the  tVack.  Yes,  according  to 
the  agreement  between  the  Cotton  Belt  and 
Frisco,  if  1  had  left  it  on  the  transfer  track  that 
would  have  been  a  delivery.  Yea,  it  I  had  push- 
ed them  up  across  tiie  road  or  street,  that  would 


have  been  a  delivery.    Yes,  sir;    I  understood 
this  to  be  the  role." 

[If]  Nor  do  we  find  any  merit  in  appel- 
lant Cotton  Belt's  second  specification  of  er- 
ror that  the  verdict  is  not  supported  by  the 
evidence,  in  that  the  undisputed  evidence  in 
tUs  case  showed  that  the  defendant  only 
agi«ed  to  cari7  the  plaintiff's  live  stock  to 
Comanche,  and  there  to  deliver  it  to  its  con- 
necting carrier,  and  the  undisputed  evidence 
further  shows  that  the  defendant  did  safely 
carry  said  live  stock  to  Comanche  in  time  for 
said  cattle  to  have  been  carried  to  Ft.  Worth 
on  the  night  of  the  15th,  and  that  said  re- 
ceivers failed  and  refused  to  accept  said 
shipment  for  transportation  on  said  night. 

In  addition  to  the  testimony  of  the  con- 
ductor, quoted  above,  plaintiffs  testified  that 
Instead  of  placing  the  two  cars  of  cattle  on 
the  transfer  track,  appellant  Cotton  Belt's 
conductor  ordered  the  said  two  cars  back  to 
its  pens  there  to' be  unloaded.  And  the  evir 
dence  further  shows  that  plaintiffs  were  us- 
ing their  utmost  endeavors  on  the  agents 
and  employes  of  both  roads  to  get  their  cat- 
tle shipped  through  to  Ft  Worth  Monday 
night  The  evidence  shows  that  on  their  ar- 
rival at  Comanche  the  cattle  looked  "all 
right;  not  particularly  damaged  or  drawn." 
Plaintiff  Miller  testified: 

"Yes,  sir;  the  agent  at  Lampkin  told  us  we 
would  get  the  Frisco  train  tSiat  niirht  We  told 
him  we  didn't  want  to  be  billed  out  if  we 
couldn't  make  it" 

Plaintiff  White  testified: 

"Yes,  we  tried  to  get  the  Cotton  Belt  to  trans- 
fer us  that  night  hut  they  did  not  and  the  next 
morning  about  9  o'clock  they  were  unloaded  in 
the  Frisco  pens.  Yes,  they  were  unloaded  in 
the  Cotton  Belt  pens,  reloaded,  and  thai  un- 
loaded  in   the   Frisco   pens." 

From  the  verdicts  returned  against  each 
of  the  defendants,  the  Jury  evidently  con- 
cluded from  the  evidence  that  the  appellant 
Cotton  Belt  was  lai^ely  responsible  for  the 
delay  at  Comanche,  and  that  if  it  had  placed 
the  cars  on  tlie  transfer  tracks,  where  It  is 
admitted  they  should  have  been  placed,  in 
order  to  constitute  a  tender  of  the  shipment 
to  the  receivers'  line,  that  the  main  part  ot 
the  damage  would  have  been  av<dded. 

Without  discussing  separately  each  of  the 
other  six  assignments  contained  in  appel- 
lant Cotton  Belt's  brief,  we  feel  it  sufficient 
to  say  that  we  have  carefully  examined  the 
same  and  find  no  reversible  error. 

All  assignments  are  overruled,  and  the 
Judgment  against  each  defendant  is  affirmed. 
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MOSBLEY  et  al.  ▼.  BRADFORD  et  aL 
(No.  8458.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  11,  1916>     Rehearing  Denied 

Dea  16,  1816.) 

1.  HlOHWATS    9=»20    —    EffTABUBHiaiRT    BY 

Statutobt  Pbocxxoiros  —  PuBLio  Ncons- 

8ITT. 

Under  Vernon's  Saylea'  Ann.  Civ.  St  1914, 
arU.  6S60,  6861,  6871,  6883,  6889,  6894,  relat- 
iniT  to  the  establishment  of  public  roads  by  the 
commissioners'  court  that  court  cannot  lay  oat 
highways  unless  a  public  necessity  therefor  ex- 
ists. 

[Ed.  Note. — ^For  other  cases,  see  Highways, 
Cent  Dig.  {  26;  Dec.  Dig.  <8=920.] 

2.  highwats  «=»64  —  establiskuert  by 
Statutobt  Pboceedings  —  Restraining 
Opening  of  Road. 

While  the  commissioners'  court  has  wide 
discretion  in  opening  a  public  road,  an  abuse 
thereof  may  be  enjoined,  espedally  as  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6882,  confines 
the  issues  upon  appeal  to  thk  amount  of  dam- 
ages, leaving  the  only  remedy  that  of  injunction. 
[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  16B>  334;  Dec.  Dig.  <S=>64.] 

S.  EiRNENT    Domain    «=3l9e(l>— Bvidbho— 

Condemnation  RsoiTAXja. 
Recitals  as  to  necessity  in  condemnation, 
proceedings  to  establish  a  public  road  do  not  con- 
trovert positive  and  uncontroverted  testimony  in 
a  suit  to  enjoin  establishment,  becauae  there  waq 
no  public  necessity  for  the  road. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  }  531;  Dec.  Dig.  «=> 
198(1).] 

4.  E}minent  Domain  «=»1&— Extent  or  Pow- 
BB— Taking  Pbofebty  fob  Fbivatb  Benb- 
nr. 

Taking  private  property  for  •  highway  for 
die  benefit  of  an  individual  by  a  municipal  body 
is  a  legal  fraud  upon  the  owner's  rights,  al- 
though there  was  no  fraudulent  intent  in  doing 
ao. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  (0.-63;  Dec.  Dig.  <S=» 
18.1 

5.  HlOHWATS  €=»55  —  Estabusitment  bt 
Statttobt  Pbooxedings  —  Waives  of  Db- 

FKOTS. 
Plaintiffs  did  not  waive  their  right  to  enjoin 
the  opening  of  a  public  road  by  presenting  to 
the  condemnation  commissioners  a  claim  for 
damages  which  reserved  the  right  to  contest  such 
opening,  especially  where  waiver  was  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  }(  17a-175;  Dec.  Dig.  <S=»55.] 

6.  HlOHWATS  ®=»55  —  Establishment  bt 
Statutobt  Pbooeedinos  —  Pleading  — 
Waives  of  Defects. 

Waiver  of  the  right  to  contest  the  opening 
of  a  road  upon  the  ground  of  lack  of  public  ne-. 
ces8it7  is  not  available,  unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  17a-176;   Dea  Dig.  <s=>55.] 

Appeal  ftrom  District  Court,  Palo  Plnto 
County;  W.  J.  Oxford,  Judge. 

Suit  by  Margaret  C.  Moseley  and  others 
against  J.  H.  Bradford  and  others.  From 
an  order  dissolving  a  temporary  injunction, 
the  plaintiffs  appeaL  Reversed  and  ren- 
dered. 


W.  H.  Peniz,  of  Mineral  Wells,  Hood  ft 
Shadle,  of  Weatherford,  and  D.  M.  Alexan- 
der, of  Ft.  Worth,  for  app^ants.  J.  T.  Ban- 
spot  and  W.  F.  Smith,  both  of  Palo  Pinto, 
for  appellees. 

DUNKLIN,  J.  J,  H.  Bradford  owns  a  sur- 
vey  of  160  acres  of  land  situated  in  Palo 
Pinto  county,  which  is  wholly  within  and 
surrounded  by  a  ranch,  known  as  the  Mose- 
ley ranch,  of  8,000  acres.  Mrs.  Margaret  C 
Mose)ey  owns  a  life  estate 'in  the  land  con- 
stituting the  randi,  and  the  dilldren  of  Mrs. 
Moseley  and  her  husband,  H.  L.  Moseley,  own 
the  fee-simple  title  in  said  ranch,  subject  to 
said  life  estate.  On  June  16,  1015,  Mrs. 
Moseley  and  her  husband  filed  this  mlt  in 
the  district  court  of  Palo  Pinto  oonnty 
against  J.  H.  Bradford,  the  county  Judge,  and 
other  members  of  the  commissioners'  court, 
and  the  road  overseer,  to  enjoin  the  opening 
of  a  public  road  of  the  second  class,  wlil<di 
had  theretofore  been  established  by  said  com- 
missioners' court,  extending  from  the  home 
of  said  J.  H.  Bradford  to  a  point  on  tite  lip- 
an  public  road,  which  liad  theretofore  been 
ordered  opened.  At  the  same  time  they  ap- 
plied for  and  obtained  a  temporary  writ  of 
injnnction,  restraining  any  further  action  on 
the  part  of  the  defendant  looking  to  tlie 
opening  of  the  road.  On  June  28,  1916,  the 
defendants  filed  a  motion  to  dissolve  tlM 
temporary  writ,  wliich  was  lieard  and  grant- 
ed on  the  9th  of  Jnly  followiag.  Tbe  plain- 
tlfls  gave  notice  of  appeal  from  said  order  to 
this  court,  but  they  failed  to  take  any  far- 
ther steps  to  prosecute  said  i^ppeaL  After 
such  ftiilnre  to  prosecute  the  appeal,  tbe 
eommissioneTs'  court  ordered  tbe  road  open- 
ed in  compliance  with  th^  former  orders, 
and  the  road  was  thereafter  opened  by  the 
road  overseer  in  compliance  with  the  terms  of 
said  order.  Thereafter,  <«  October  6th, 
plaintiffs  filed  in  the  district  court  tbelr  first 
amended  original  petition,  alleging  that  tbe 
action  of  the  conunissiouers'  court  in  open- 
ing the  road  was  void,  and  asking  that  said 
court  be  enjoined  from  opening  and  main- 
taining the  same,  and  that  the  fences  erected 
to  fence  off  the  road  from  the  balance  of  the 
Moseley  ranch  be  removed.  The  case  was 
tried  without  a  Jury,  and  the  trial  Judge  filed 
findings  of  tact  and  conclusions  of  law, 
which  are  aa  follows: 

"Findinga  of  Fact 

"The  Allen  Williams  survey  of  land  is  owned 
by  Mrs.  Margaret  C.  Moseley,  one  of  the  plain- 
tiffs herein,  who  has  a  life  estate  in  said  sur- 
vey with  the  remainder  in  her  children. 

"(2)  The  J.  W.  F.  Stone  survey  is  ovraed  by 
J.  H.  Bradford  and  is  entirely  surrounded  by 
said  Allen  Williams  survey. 

"(3)  J.  H.  Bradford  has  no  road  or  outlet 
from  his  place  except  across  the  Allen  Williams 
survey. 

"(4)  For  years  J.  H.  Bradford  has  had  a  gat- 
ed road  leading  from  his  ^ace  to  the  old  lipas 
road,  thence  to  his  post  office  and  trading  point' 
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at  BrazoB,  Tex.  Thli  road  has  been  moved  by 
plaintiffs  herein  at  will,  and  the  location  of  same 
has  never  been  certain  or  definite  since  the  de- 
fendant J.  H.  Bradford  has  owned  and  occupied 
the  said  Stone  survey. 

"(6)  On  the  14th  day  of  April,  1915,  J.  H. 
Bradford  and  others  posted  three  notices,  as  re- 
quired by  law,  stating  that  a  petition  would  be 
presented  to  the  commissioners'  court  of  Palo 
Pinto  county  at  its  May  term,  1915,  aaking  tor 
the  opening  and  establishment  of  the  road  In 
controversy. 

"(6)  On  the  9th  day  of  May,  1915,  J.  H.  Brad- 
ford filed  with  the  derk  of  the  commissioners' 
court  a  petition  in  writing  signed  by  himself  and 
44  others,  freeholders  of  road  precinct  No.  14, 
of  Palo  Pinto  county;  that  the  said  petition 
stated,  among  other  things,  that  it  was  necessary 
for  the  convenience  of  the  petitioners  and  the 

eublic  generally  that  the  road  therein  asked  for 
t  opened,  same  being  the  road  in  controversy. 

"(7)  On  the  13th  day  of  May,  1915,  the  com- 
missioners' court  of  Palo  Pinto  county  acted  up- 
on said  petition,  and  found  that  a  necessity  ex- 
isted for  the  opening  of  the  said  road,  granted 
■aid  petition,  and  appointed  a  jury  of  view  to 
lay  out  the  said  road. 

"(8)  On  the  25th  day  of  May,  1915,  an  order 
for  the  jury  of  view  to  view  out  the  said  road 
and  assess  the  damages  incident  thereto  was  du- 
ly issued  by  J.  W.  Brock,  county  clerk  of  Palo 
Pinto  county,  Tex.,  directed  to  J.  B.  Riggs,  F. 
J.  Kahlbau,  Tom  Harrison,  L.  M.  Blncuer,  J. 
M.  Watson,  jury  of  view  theretofore  appointed 
by  the  said  commissioners'  court  of  Palo.  Pinto 
county,  and  that  said  order  for  the  jnry  of  view 
was  on  the  27th  day  of  May,  1915,  served  upon 
each  member  of  the  said  jury  of  view  by  W.  O. 
Abemathy,  sheriff  of  Palo  Pmto  county,  Tex. 

"(9)  Thereafter  said  jury  of  view  took  the 
oath,  as  required  by  law,  and  thereafter  gave 
notice  to  Mrs.  Margaret  O.  Moaeley  and  H.  L. 
Moaeley,  her  husband,  of  the  time  and  place  at 
which  said  jnry  of  view  would  meet  to  lay 
out  and  survey  said  road  and  to  assess  damages 
thereto;  said  notice  was  served  upon  the  mid 
Mrs.  Margaret  C.  Moaeley  and  H.  It.  Moseley 
in  Parker  county  on  the  1st  day  of  June,  1916, 
by  Geo.  Oore,  sheriff  of  Parker  county,  Tex.; 
said  notice  was  given  for  more  than  Ave  days  be- 
fore the  time  set  for  the  meeting  of  the  said  jury 
of  view. 

"(10)  On  the  lOtb  day  of  Jane,  1915,  the  said 
jury  of  view  met  at  uie  time  and  place  men- 
tioned in  their  notice  to  the  plaintiifs  and  pro- 
ceeded to  lay  out  said  road  in  compliance  with 
the  order  of  the  commissioners'  court  and  to  as- 
•eSB  damages  to  land  taken  from  Mrs.  Margaret 
O.  Moaeley  for  said  road  at  the  sum  of  $50  and 
other  damages  incident  to  the  opening  of  the 
same  at  the  sum  of  $10;  and  on  the  14th  day  of 
June,  1915,  filed  with  the  clerk  of  the  commia- 
■ioners'  court  a  report  of  their  action. 

"(11)  On  the  15th  day  of  June,  1915,  the  com- 
miaidoners  of  Palo  Pinto  county  acted  upon  said 
report  of  the  said  jnry  of  view,  and  ordered  the 
aaid  road  opened  and  established  as  a  road  of 
the  second  class,  80  feet  wide,  and  further  or- 
dered that  the  sum  of  $100  be  deposited  with  the 
county  treasurer  of  Palo  Pinto  county  to  the  or- 
der of  Mrs.  Margaret  O.  Moseley  as  compensa- 
tion for  land  taken,  and  ordered  that  J.  H. 
Wharton,  overseer  of  road  precinct  No.  14,  open 
and  fence  said  road. 

"(12>  When  the  said  jnry  of  view  met  to  lay 
oat  the  said  road  and  to  assess  damages  thereto 
tiie  plainUffs,  H.  I<.  Moseley  and  Mrs.  Margaret 
O.  Moseley,  filed  with  the  said  jury  of  view  a 
claim  for  damages  for  land  taken  in  the  sum  of 
flOO,  and  farther  incidental  damages  claimed  in 
the  sum  of  |500. 

"(18)  Said  road  is  located  as  follows:  Begin- 
ning at  an  iron  stake  200  feet  of  the  northwest 
oomar  of  the  J.  W.  F.  Stone  survey ;   thence  in 


a  northerly  direction  across  the  Allen  WilUama 
survey  1,700  feet  to  a  stake  at  the  crossing  of 
a  branch;  thence  in  a  westerly  direction  436^^ 
feet  to  a  stake  in  the  center  of  a  gate  near  the 
xeaidence  of  T.  B.  Roquemore  and  intersecting 
the  old  Iiipan  road  at  the  said  point;  that  the 
said  road  is  now  open  and  used  by  the  public. 

"Oonclnslons  of  Law. 

"TTpon  the  whole  evidence  and  the  foregoing 
findings  of  facts,  I  conclude  aa  a  matter  of  law: 

"1.  The  eommisaioners'  court  of  Palo  Pinto 
county  had  the  legal  right  to  order  the  said  road 
opened,  and  that  the  said  court  acted  within  its 
legal  authority  in  opening  the  same. 

"2.  The  petition  of  J.  H.  Bradford  was  in  due 
and  legal  form ;  the  same  was  signed  by  the  req- 
uisite number  of  freehcdders,  and  due  notice  of 
the  presentation  of  the  same  had  been  given. 

"8.  All  orders  passed  by  the  commissioners' 
court  of  Palo  Pinto  county  in  reference  to  the 
opening  of  the  said  road  were  in  due  and  legal 
form  and  made  in  conformity  with  law. 

"4.  The  jnry  of  view  were  legally  sworn  and 
qnalified,  the  notices  given  to  the  plaintiffs  H. 
L.  Moseley  and  Mrs.  Margaret  O.  Moseley  were 
in  legal  form,  and  the  same  were  given  for  the 
length  of  time  required  by  law. 

"5.  The  plaintiffs,  in  appearing  before  the  said 
jury  of  view  and  presentuig  a  claim  for  damages, 
waived  any  and  all  irregularities,  if  any  had  ex- 
iated,  in  the  proceedings  of  the  court  up  to  the 
said  time. 

"6.  The  commissioners'  court  of  Palo  Pinto 
county  had  jurisdiction  and  full  power  to  open 
said  road  and  to  make  any  and  all  orders  nacea- 
■a^  to  be  made  in  the  opening  of  the  same. 

'^.  The  district  court  is  without  jurisdiction 
to  inquire  into  any  of  the  matters  in  controversy 
in  this  suit  further  than  to  ascertain  that  the 
commissioners'  court  did  not  abuse  the  right  of 
discretion  vested  in  it  concerning  the  opening  of 
public  roads. 

"8.  The  commissioners'  court  had  inrisdiction 
of  the  entire  mbjectHBiatter  involved  m  this  salt, 
and  the  said  court  hu  not  abused  ita  discretion, 
and  therefore  the  plaintiffs  are  not  entitled  to 
the  restraining  order  prayed  for  in  their  peti- 
tion." 

PlalntifflB  alleged  In  their  petition  that  tbe 
road  was  established  for  tbe  sole  benefit  of 
J.  H.  Bradford,  and  not  for  the  benefit  of 
the  public  at  large,  and  that  therefore  the 
action  of  the  commlsslonerB'  court  in  estab- 
lishing the  road  was  void  because  It  was  an 
abuse  of  the  discretion  vested  In  said  conrt 
by  the  statutes  In  tbe  matter  of  laying  out 
and  opening  public  roada  And  the  conten- 
tion pressed  most  strongly  Qx>on  this  appeal 
Is  that  the  truth  of  those  allegations  of  fact 
was  established  by  uncontroverted  proof. 

[1]  It  Is  hardly  necessary  to  say  that  the 
power  of  the  commlsBloners'  court  to  lay  out 
public  roads  did  not  exist  except  In  cases  of 
public  necessity  therefor,  and  that  It  did  not 
have  authority  to  lay  out  such  roads  for  the 
sole  purpose  of  benefiting  Bradford  only. 
See  Vernon's  Sayles'  Texas  Civil  Statutes, 
arts.  6860,  6861,  6871,  6883,  6889,  6894;  16 
Cyc.  pp.  578,  579,  681  to  585;  10  R.  C.  U  » 
22.  23,  28;  37  Cyc.  45  to  50.  In  Re  Tuthlll, 
163  N.  T.  133,  57  N.  B.  308,  49  U  R,  A.  781. 
79  Am.  St  Rep.  574,  the  following  language 
was  used: 

"Whether  that  is  a  pubMc  use,  for  which  pri- 
vate property  is  authorized  to  be  taken,  will  d^ 
pend  upon  the  object  aimed  at  and  whethw  itha 
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idan  has  such  an  obvlons,  or  Tecogniied,  charac- 
ter of  public  utility,  as  to  justify  the  exercise  of 
the  right  of  emioent  domain,  or  of  the  power  of 
taxation,  in  its  favor." 

I^  Is  also  true  that  the  fact  that  some  par- 
ties are  more  benefited  than  others  by  the 
use  of  the  highway  seems  no  objection  there- 
to if  the  public  interest  and  convenience  are 
thereby  subserved.  Ross  v.  Davis,  07  Ind. 
79;  In  re  Bums,  165  N.  Y.  23,  49  N.  B.  246; 
G.,  H.  &  S.  A.  Ry.  v.  Baudat.  18  Tex.  Olv. 
App.  695,  46  S.  W.  939.  In  37  Oyc.  47,  it 
was  said: 

"It  is  not  requisite,  however,  in  order  to  Jus- 
tify the  establishment  of  a  highway,  that  it 
should  both  begin  and  end  at  pre-existing  high- 
ways, or  other  public  places,  provided  it  is  a 
public  necessity,  and  if  laid  out  will  be  a  public 
utili^  and  convenience.  It  is  sufficient  if  one 
terminus  be  at  an  existing  highway  or  other  pub- 
lic place.  Accordingly,  a  cul-de-sac  may  be  es- 
tablished as  a  highway  if  public  necessity,  util- 
ity, or  convenience  requires.  Under  such  cir- 
cumstances the  road  when  laid  out  need  not  be 
a  thoroughfare." 

To  the  same  effect  Is  Decker  v.  Menard 
County,  26  S.  W.  72T. 

[2]  It  Is  weU  setUed  that,  while  the  com- 
miseioiiers'  court  in  <q;>enlng  a  public  road 
has  a  wide  discretion  in  determining  wheth- 
er or  not  it  la  a  public  necessity,  it  may  be 
enjoined  from  so  doing  upon  a  showing  of 
an  abuse  of  that  discretion.  Bourgeois  r. 
Mills,  60  Tex.  76. 

The  statement  of  facts  filed  in  the  case 
shows  that  the  documents  referred  to  In  the 
court's  findings  of  fact  were  Introduced  in 
evidence  such  documents  showing  the  pro- 
ceedings taken  for  opening  the  road  and  con- 
sisting of  the  petition  for  the  same,  appolnt- 
m^t  of  the  Jury  of  view,  order  approving 
their  report,  eta  Those  instruments  are  not 
copied  in  the  statement  of  facts,  but  they  are 
attached  to  the  plaintiffs'  petition  as  ex- 
hibits, and  presumably  they  are  the  ones 
considered  by  the  court  and  referred  to  in 
bis  findings  of  tact 

Aside  from  those  documents  the  only  evi- 
dence introduced  was  the  testimony  of  H.  L. 
Moseley,  one  of  the  plaintiffs  in  the  suit  He 
testified  as  follows: 

"M^  coplaintifE  Mrs.  Margaret  O.  Moseley  is 
my  wife,  and  owns  a  life  estate  in  two  tracts  of 
land,  known  as  the  Allen  Williams  survey,  con- 
sisting of  about  3,000  acres,  and  which  property 
is  known  as  the  Mosel^  ranch,  the  title  to  said 
land  being  in  our  children  named  in  the  peti- 
tion herein ;  that  the  defendant  3.  H.  Bradford 
owns  and  occupies  the  J.  W.  Stone  survey  of  100 
seres,  which  lies  whoUy  within  the  indosure 
of  said  Moseley  ranch ;  that  the  road  in  contro- 
versy, the  o^eniup;  of  which  is  sought  to  be  en- 
joined in  this  suit,  is  a  short  road  about  one- 
third  of  a  mile  long,  and  extends  from  the  yard 
of  the  residence  of  the  defendant  J.  H.  Brad- 
ford, on  said  J.  W.  F.  Stone  survey  out  through 
the  said  Moseley  ranch  to  a  public  road,  which 
runs  along  the  west  side  of  said  Moseley  ranch 
and  is  commonly  called  the  Lipan  load ;  the 
defendant  J.  H.  Bradford  has  lived  on  said 
Stone  survey,  inside  of  the  Moseley  ranch,  for 
a  number  of  years,  and  always  had  free  and 
easy  access  to  his  ssid  land  and  home  by  a 
road,  or  several  roads  out  through  said  ranch 
to  said  Lipan  road,  through  a  gate,  or  gates,  in 


the  outside  fence  of  the  said  Moseley  rancb^ 
said  road  and  roads  being  clear  of  any  obstruc- 
tion of  any  sort,  except  one  gate;  that  the 
said  J.  H.  Bradford  had  lived  on  ssid  Stone 
survey  for  a  number  of  years  and  used  the  road- 
way furnished  him  by  the  plaintiffs  through  the 
said  Moseley  ranch ;  that  the  road  so  furnished 
the  defendant  J.  H.  Bradford  was  the  shortest 
and  nearest  way  from  the  residence  of  the  said 
Bradford  to  his  post  office,  schoolhouse,  gin,  etc 

"That  the  petition  for  said  road  was  signed 
by  a  number  of  citizens,  who  did  not  live  near 
the  said  road,  and  who  signed  the  petition  for 
said  road  at  the  request  of  the  defendant  J.  H. 
Bradford ;  that  said  road,  as  opened  by  tlie 
commissioners'  court  of  i'alo  Pinto  county, 
Tex.,  who  are  the  other  defendants  herein,  was 
opened  as  a  second  class  road  through  the  land 
in  cultivation  on  plaintiffs'  ranch  and  through 
growing  crops  on  said  land,  and  caused  ue 
plaintiffs  very  great  inconvenience,  as  it  cut 
their  field  in  two  with  a  lane  and  compdied  the 
plaintiffs  to  open  two  gates  in  passing  from  one 
part  of  their  field  to  the  other  part ;  that  there 
was  no  necessity  in  his  opinion  for  said  road,  at 
there  was  already  a  good  road  with  a  gate  on  it 
from  the  defendant  Bradford's  house  out  through 
plaintiff's  land,  which  was  easily  accessible  both 
for  the  plaintiffs  and  the  general  public 

"Diat  when  a  matter  w  opening  ssid  rosd 
came  up  for  consideration  before  uie  commis- 
sioners' court  of  Palo  Pinto  county,  he  went 
before  said  commissioners'  court  for  the  par- 
pose  of  contesting  the  opening  of  said  road,  but 
thst  said  commissioners'  court  declined  to  per- 
mit plaintiffs  to  produce  any  evidence  as  to  tlie 
necessity  of  opening  said  road,  or  his  damages 
sustained  thereby,  and  declined  to  hear  any 
evidence  from  the  plaintiffs  as  to  the  opening  of 
said  road  and  the  pubUc  necessity  therefor. 

"That  the  defendant  J.  H.  Bradford  told  him 
that  the  reason  that  he  wanted  said  toad  opened 
was  because  he  thought  it  would  add  to  the  val- 
ue of  his  t^ace  to  have  an  open  road  from  his 
front  gate  out  to  the  pubbc  road;  that  he 
wanted  to  sell  his  place,  and  thought  he  could 
sell  it  easier  with  an  opened  lane  than  with  a 
third-class  road,  and  that  he  intended  to  get 
the  road  if  the  law  would  save  it  to  him.  'I  have 
been  notified  that  Polo  Pinto  counbr  has  de- 
posited with  the  county  treasurer  $lOO,  payable 
to  the  order  of  my  wife,  Mrs.  Margaret  G.  Moae- 
ley,  in  payment  for  damages  and  land  taken. 
Money  is  no  object  with  us ;  we  do  not  want  an 
open  road  through  our  land.' 

"That  there  bad  been  no  trouble  about  the 
road  iu  times  past  between  plaintifEs  and  the  de- 
fendant J.  H.  Bradford;  that  the  said  J.  H. 
Bradford  never  mode  any  complaint  of  an^  sort 
as  to  tne  road  furnished  him  by  plaintifb  as 
an  outlet  through  said  Moseley  ranch  over  said 
Williams  survey. 

"That  said  road,  as  opened  by  the  courts  was 
solelv  for  the  benefit  of  the  defendant  J.  H. 
Bradford,  and  only  extended  from  Bradford's 
front  gate  out  to  said  Lapan  road,  and  is  not 
used  hy_  the  public  tor  any  purpose  except  to 
visit  said  Bradford. 

"That  the  pnbUc  in  times  past  easily  reached 
said  Bradford's  land  by  a  road  with  a  gate  in 
it ;  that  the  effect  of  opening  said  road  was  to 
make  plaintiffs  open  two  gates  instead  of  de- 
fendant Bradford  having  to  open  one,  and  caus- 
ed plaintiffs  very  great  inconvenience  and  trou- 
ble.*' 

In  Mclntlre  T.  Lacker,  77  Tex.  258,  13  S. 
W.  1027,  it  was  held  that  a  commissioners' 
court,  at  the  instance  of  a  property  owner 
whose  land  was  taken  for  a  public  road, 
could  be  enjoined  from  opening  the  road  up 
on  a  showing  that  In  the  condemnation  pro- 
ceedings the  statutory  requirements  for  first 
giving  notice  to  the  owner  before  such  oon- 
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donnatlen  waa  made  were  not  compiled 
wltb.  After  dting  the  statute  requiring  nicb 
notice  to  be  given,  the  court  said: 

"The  Berriee  of  thU  notice  in  the  manner  re- 
quired by  this  statute  is  indispensable  to  the  ex- 
ercise of  jurisdiction  by  the  commissioners'  court. 
It  is  a  jurisdictionid  fact  which  must  be  afflrma- 
tively  shown  to  sustain  the  jurisdiction  of  the 
commissioners'  court  in  making  an  order  estab- 
lishing and  directing  that  a  public  road  be 
open^  on  the  land  of  a  citizen.  Without  prop- 
er service  of  such  notice  the  action  of  the  jury 
of  freeholders  and  the  order  of  the  commission- 
ers' court  are  nnUities." 

To  the  same  effect  are  Vogt  t.  Bexar  Co., 
5  Tex.  ClT.  ApiK  272,  28  8.  W.  1044;  Evans 
V.  Santana  Live  Stock  &  Land  Co.,  81  Tex. 
622,  17  8.  W.  232;  Morgan  v.  OUver,  98  Tex. 
218,  82  8.  W.  1028,  4  Ann.  Cas.  900 ;  Craw- 
ford V.  Frio  County,  158  8.  W.  888;  Parker 
V.  F.  W.  &  D.  C.  Ry.  OOn  84  Tex.  833,  10 
8.  W.  518.  The  case  last  dted  was  a  suit 
by  Parker  against  the  railway  company  in 
trespass  to  try  title  to  land  which  had  there- 
tofore been  condemned  for  the  tise  of  the 
railway  in  a  condemnation  proceeding  in- 
stituted in  the  county  court,  and  the  decree 
of  condemnation  was  relied  on  by  the  rail- 
way company  as  a  defense  to  the  action  to 
the  extent  of  the  right  of  way  awarded.  In 
the  optoltHi  rendered  in  that  case  the  Su- 
preme Court  used  the  following  language: 

"Many  objections  were  uryed  to  the  admis- 
sion in  evidence  of  the  petition  seeking  con- 
demnation of  right  of  way,  to  the  report  of  the 
oommisaionerB,  and  to  the  decree  of  cond«nna- 
tion;  bat  it  is  not  necessary  to  notice  more 
than  two  of  them.  It  was  urged  that  the  de- 
cree was  inadmissible,  in  the  absence  of  evi- 
dence that  such  notice  had  l)een  given  to  own- 
ers as  the  law  prescribes,  and  we  are  of  opin- 
ion that  this  objection  should  have  been  sus- 
tabied.  The  proceeding  to  condemn  land  for 
public  use  is  special  in  its  idiaracter,  and  its 
validity  must  depend  upon  a  compliance  with 
the  law  authorizmg  it.  Nothing  is  to  be  pre- 
sumed in  fovor  of  the  power  of  such  a  special 
tribunal,  and  it  is  incumbent  on  one  seeking  to 
show  right  under  its  decree  to  show  that  the 
court  bad  acquired  jurisdiction  to  render  it 
Notice  to  the  owner  of  the  land  sought  to  be 
condemned  is  necessary  to  jurisdiction,  and  this 
cannot  be  presumed  from  declarations  contain- 
ed in  the  report  of  the  commissioners,  nor  from 
recitals  in  the  decree  of  condemnation,  but 
must  be  proved"  (citing  a  number  of  authori- 
ties). 

In  4  McQulllln,  Municipal  Corporations,  f 
2110,  it  was  said: 

"The  prevailing  rule  is  that  public  im- 
provement proceedings  and  the  recital  of  record 
relative  thereto  are  usually  conclusive  as  against 
collateral  attack.  But  defects  in  such  proceed- 
ings which  go  to  the  jurisdiction  of  municipal 
authorities  may  be  attacked  collaterally." 

And  In  Welton  v.  Dickson,  88  Neb.  767,  67 
N.  W.  6S9,  22  L.  R.  A.  496,  41  Am.  St.  Rep. 
771,  It  was  held  that  an  Injunctton  will  lie 
to  restrain  the  taking  of  property  for  the  ben- 
efit of  an  individual,  and  not  for  the  benefit 
of  the  public. 

It  U  also  to  be  noted  that  by  article  6882 
of  our  statutes,  the  right  of  the  owner  to  ap- 
peal from  the  decision  of  the  commissioners^ 
court  in  condemning  his  property  for  a  public 


road  is  Umlted  to  a  complaint  that  the  dam- 
ages allowed  are  not  adequate,  thus  leaving 
the  only  remedy  open  to  him  for  resisting  the 
unauthorised  taking  of  his  property  by  the 
commlsslonerB'  court  to  a  suit  for  injunctive 
relief  in  the  district  court,  which  was  follow- 
ed in  the  present  suit. 

The  existence  of  a  public  necessity  for  a 
road  being  prerequisite  to  the  authority  of 
the  commissioners'  court  to  lay  out  and  es- 
tablish a  public  road  Is  also  a  jurisdictional 
fact,  and  what  is  said  with  reference  to  the 
necessity  of  proctf  of  another  jurisdictional 
fact,  to  wit,  the  service  of  notice  upon  the 
owner  of  land,  would  apply  here  also. 

[S]  In  those  cases  the  burden  of  proving 
nc^ce  was  placed  upon  the  defendant.  Even 
though  it  should  be  said  that  in  the  present 
case  the  plaintiff  assumed  the  burden  of 
proving  that  there  was  no  public  necessity 
for  opening  and  establishing  the  road  in  con- 
troversy, he  has  discharged  that  btirden  by 
undisputed  proof,  which  made  out  a  prima 
facie  case  and  also  a  prima  fade  showing 
that  in  establishing  the  road  the  commis- 
sioners' court  were  moved  by  a  desire  to  con- 
fer a  benefit  upon  Bradford  only,  and  not  by 
a  purpose  to  benefit  the  public.  As  noted  al- 
ready, the  testimony  of  idaintiff  H.  I*  Moseley 
was  not  controverted  at  all.  The  defendants 
failed  to  Introduce  the  ooounlssloners,  or 
Bradford,  or  any  one  else;  and,  as  fettled 
by  the  authorities  noted,  the  recitals  In  the 
condemnation  proceedings  could  not  be  con- 
sidered as  any  evidence  controverting  Mose- 
ley's  testimony.  And  In  this  connectl<«  it  is 
to  be  noted,  further,  that  no  excuse  is  shown 
for  making  the  proposed  road  a  second  class 
road,  which  could  not  be  dosed  by  gates, 
rather  than  a  third  class  road  wbfch  could 
have  been  so  closed  under  article  6899  of  the 
statutes,  and  which  apparently  would  have 
furnished  Bradford,  the  same  fadlities  ot 
access  to  his  land  with  the  exception  of  the 
necessity  of  opening  gates. 

[4]  The  action  of  a  munidpal  body  in  tak- 
ing private  property  for  the  benefit  of  an 
individual  only,  under  the  guise  of  a  benefit 
to  the  public,  is  held  by  the  authorities  to  be 
a  legal  fraud  upon  the  rights  of  the  owner  of 
the  property  taken,  and  upon  that  theory  may 
be  impeached  and  set  aside,  even  though  the 
officers  who  tajke  it  had  no  fraudulent  intent 
in  same.  Kansas  City  T.  Hyde,  196  Mo.  498, 
06  S.  W.  201,  78  li.  R.  A.  (N.  8.)  639,  113  Am. 
St  Rep.  766. 

In  the  case  of  Hiiggina  v.  Hurt,  23  Tex.  Civ. 
App.  404,  56  S.  W.  944,  the  owner  of  land 
sought  to  enjoin  the  commissioners'  court 
from  opening  a  public  road  across  the  land. 
The  chief  complaint  was  the  insufiidency  of 
damages  awarded  for  the  land  taken,  and 
the  contention  that  of  the  persons  who  Edgned 
the  petition  upon  which  the  road  was  opened, 
not  exceeding  five  were  freeholders  residing 
in  the  precinct  through  which  the  road  was 
opened,  wlille  the  statutes  required  that  such 
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a  petitloa  sbonld  be  signed  by  el^t  free- 
holder£  In  that  case  this  coart  affirmed  the 
Judgment  04  the  trial  court,  denying  the 
prayer  of  complainant  for  an  injunction  re- 
straining the  commlasloners  from  opening 
the  road.  That  ruling  was  based  upon  the 
following  grounds:  First  That  the  right  of 
appeal  fr<xn  the  award  of  damages  given  by 
article  4693  (now  6882)  of  the  Statutes  was 
the  only  remedy  for  relief  against  an  al- 
lowance of  damages  in  an  adequate  amonnt. 
Second.  That  a  petition  to  openi  a  public 
road  signed  by  freeholders  was  not  a  pre- 
requisite to  the  authority  of  the  eommission- 
ers  to  establish  the  road,  but  that  they  had 
that  power,  upon  their  own  Initiatlye,  under 
the  provisions  of  article  4671  (now  6860). 
Third.  That  the  decision  of  the  coramission- 
ers  upon  the  qualifications  of  the  petitioners 
was  conclusive.  And  in  connection  with  the 
latter  holding  the  following  was  said : 

"The  Inference  therefrom  is  that  the  Iiegisla- 
ture  intended  that  the  action  of  the  commission- 
ers' court  as  to  the  necessity  of  the  road,  its 
proper  location,  the  form  of  the  petition,  the 
qualification  of  its  sieners,  and  all  other  issues 
save  that  relating  to  the  damages,  should  be  con- 
durive." 

To  a  like  effect  are  Howe  v.  Rose,  35  Tex. 
Civ.  App.  828,  80  S.  W.  1019 ;  Allen  v.  Parker 
County,  23  Tex.  Civ.  App.  536,  67  S.  W.  703. 
But  no  contention  was  made  in  any  of  those 
cases  that  there  was  no  public  necessity  for 
opening  the  road  nor  that  the  commissioners' 
court  had  abused  its  discretion  in  ordering  it 
opened  nor  in  any  other  respect.  In  the  ab- 
sence of  such  an  attack,  what  was  said  would 
be  correct.  The  language  quoted  had  refers 
ence  alone  to  that  condition  of  the  record  as 
Is  shown  by  the  opinion  of  the  same  court 
In  Allen*  ▼.  Parker  County,  supra,  wherein 
It  was  held  that  the  action  of  the  commlssion- 
eiB'  court  in  establishing  a  public  road  will 
not  be  enjoined  for  mere  irregularities  in  the 
proceedings,  where  such  irregularities  are 
not  fatal  to  its  Jurisdiction  to  do  so.  None 
of  those  decisions  is  in  confiict  with  our  con- 
clusions in  the  present  suit 

[S,  I]  Neither  are  plaintiffs  precluded  from 
a  recovery  herein  upon  the  theory  that,  by 


appearing  before  the  jnry  of  view  and  pre- 
senting their  claim  for  damages,  they  there- 
by waived  their  right  to  complain  that  the 
commissioners'  oonrt  abused  its  discretion, 
and  in  so  doing  acted  beyond  the  scoi>e  of  its 
authority  to  open  the  road.  True,  the  trial 
court  held  that  by  sudi  acts  "they  waived 
any  and  all  irregularities,  if  any  had  existed. 
In  the  proceedings  of  the  court  up  to  the 
said  time."  But  the  ground  of  objection  that 
the  court  acted  without  lawful  authority- 
was  not  a  mere  irregularity  in  the  proceed- 
ing, but  went  to  the  authority  of  the  court  to 
open  the  road  at  aU.  Furthermore,  it  appears 
that  the  claim  for  damages  which  was  pre- 
sented to  the  Jury  of  view  by  the  plaintiffs 
was  in  writing,  and  was  made  upon  the  fol- 
lowing condition: 

"Subject  to  our  Intention  to  contest  in  court 
the  right  of  the  commissioners'  court  of  Palo 
Pinto  county  to  open  the  proposed  road  through 
the  Moseley  ranch  from  the  Ja<^  Bradford  place 
to  the  Roquemore  place,  and  under  protest  we 
file  with  you  the  following  written  claim  for 
damages  In  the  event  said  road  is  ever  opened." 

Thm  follows  the  claim  for  damages  re- 
ferred to  In  the  court's  findings.  Further 
still  there  was  no  plea  of  waiver  filed  by  the 
defendants,  based  upon  the  fact  that  i^aln- 
tiffs  presented  said  claim,  and  it  la  wdl  set- 
tled that.  In  the  absence  of  a  plea  of  waiver, 
the  waiver  cannot  be  given  effect,  even 
though  it  be  proven  without  objection. 
Murchison  v.  Implement  Co.,  87  8.  W.  605; 
Hollifield  V.  Landrura,  31  Tex.  Civ.  App.  187, 
71  S.  W.  079;  Moody  ▼.  Rowland,  100  Tex. 
363,  99  S.  W.  1112. 

From  the  foregoing  condusiona,  it  follows 
that  the  Judgment  of  the  trial  court  must  be 
reversed,  and  Judgment  here  rendered,  grant- 
ing plaintiffs  the  injunctive  relief  prayed  for 
in  tlielr  petition,  and  requiring  the  removal 
of  the  fences  erected  to  fence  off  the  road 
from  the  balance  of  plaintiffs'  land,  without 
the  discussion  of  other  assignments  appear- 
ing in  appellants'  brief,  the  determination 
of  which  becomes  unnecessary. 

Reversed  and  rendered. 
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OALLAKT  et  aL  ▼.  WAI/TERS  et  aL 
(No.  6700.) 

(Court  of  (SvU  Appeals  of  Texaa.    Anada. 
Dec.  IS,  1916.) 

L  Kabkukitts  ^=3l— DEnNmoiT. 

An  "eaaement"  is  the  right  which  one  per- 
son has  to  use  the  land  of  another  for  a  speci- 
fied purpose. 

[Eld.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  K  1.  2,  6-7;    Dec.  Dig.  <3=>1. 

For  other  definitions,  see  Words  and  Phraaes, 
IVst  and  Second   Series,  Basement.] 

2.  Babxiortb  4(=>12(2)— OnlNT^WBinno. 

An  eaaement  maj  be  created  by  a  grant,  in 
which  caae  it  must  be  done  witSi  the  same  for- 
mality as  is  aecessaiy  for  the  conveyance  of  a 
fee. 

[E^.  Note.— For  other  caaes,  see  Basements, 
Gent  Dig.  {{  36-88;    Dec.  Dig.  «=>12(2).] 

8.   Baskkxnts    *=9l7(l)— Cbkatiow— I»rpLicD 

Oraht. 
Where  the  owner  of  an  imptoved  lot  with 
an  entrance  by  a  wooden  stairway  leading  from 
the  sidewalk  on  the  east  side  of  the  building 
conveyed  lots  east  of  the  bulldlnK,  by  deed  in 
the  nsual  form  making  the  east  wall  of  the  origi- 
nal building  the  west  line  of  the  Iota  sold,  with- 
out reserving  any  rij^ht  of  way  for  a  stairway 
on  the  lot  sold,  and,  after  the  grantee  had  erect- 
ed a  two-story  building  with  a  stairway  at  its 
southwest  comer  aCEording  entrance  to  tiie 
original  bnilding,  conveyed  such  building  and 
lot  without  reference  to  the  stairway,  the  gran- 
tee took  no  right  to  its  use. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §  45;    Dec.  Dig.  *=9l7(l).] 

4.  Basemewts    «=»8(1)— Pbopibbtt    Subj«ct— 

Pabties. 
The  use  of  a  wooden  stairway  outside  of  a 
building   did   not   create    an    easebient    in    the 
owner's   adjoining  lot;    for  no  man  can   have 
an  easement  on  his  own  property. 

[Ed.  Note.— For  ofber  cases,  see  Easements, 
Gent.  Dig.  f|  23,  27-38;   Dec  Dig.  «s»8(l).] 

6.  Fbattds,  Statutb  of  «3>0O(1)— Irtebest  m 

RxAi/rr— Basxukht. 
An  oral  agreement  that  the  owner  of  lots 
should  have  an  easement  of  way  to  his  adjoin- 
ing bnilding  in  consideration  or  the  use  of  its 
wall  by  the  grantee,  even  if  the  use  of  the  wall 
might  be  considered  in  payment  of  the  purchase 
price,  was  within  the  statute  of  frauds. 

[Ekl.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  U  83,  04;  Dec.  Dig.  «=9 
80a).] 

6.  SUssuiTTB  «s>8(4)— Bona  Fidb  Pubohab- 
XB— PosssssioR— Easexkni;. 

The  use  of  a  way  over  the  land  of  anotlier 
when  the  owner  ia  also  using  it  is  not  such  ad- 
verse posBcaaion  aa  will  aerre  aa  notice  of  a 
claim  of  right;  as  it  is  not  inconsiatent  with 
a  license  from  the  owner. 

[Dd.  Note.— For  other  cases,  aee  Easementa, 
Cent,  Dig.  ||  27-88;   Dec.  Dig.  «=»8(4).] 

7.  EASEicraTB  *=»8(1)— Wat— NonoK. 

Where  the  owner  of  a  building  with  an  out- 
side stairway  conveyed  the  adjoining  lot  to  a 
bank  of  whidi  he  was  the  president  and  prin- 
cipal stodAolder,  there  was  nothing  in  the 
bank's  use  of  the  wall  aa  a  partition  wall  to 
cause  inquiry  as  to  what  the  consideration 
therefor  waa,  so  as  to  lead  to  the  discovery  that 
it  waa  the  right  to  use  the  stairway  through 
the  bank  to  the  other  building. 

[Bd.  Note. — ^For  other  cases,  see  Easements. 
Cent.  Dig.  11  23,  27-88;   Dee.  Dig.  <S=>8(1).] 


8.  Eabxmknts  «a37(!$— Fbbsobiftion- TncB. 

To  acquire  an  easement  of  way  by  prescrip- 
tion, the  limitation  must  have  continued  for  a 
period  of  ten  years. 

[Ed.  Note. — For  odier  cases,  aee  Easements, 
Cent.  Dig.  H  17,  27,  83;    Dec.  Dig.  «=»7(2)3 

9.  ASVBBSE    PoflSEBSIOn   «S358.    %(3)   —   Db- 

OBEE  OF  PBoor— Pbesumption  of  Gbakt. 
As  prescription  is  founded  upon  the  supposi- 
tion of  a  grant,  the  use  or  possession  on  which 
it  is  founded  must  be  adverse  or  of  a  nature  to 
indicate  that  it  is  claimed  as  a  right,  and  not 
by  permission  or  by  any  compact  short  of  a 
grant,  and  evidence  of  sudi  adverse  possession 
must  be  clear  and  positive. 

(Bd.  Note.— For  other  cases,  aee  Adverse  Pos- 
session, Cent  Dig.  M  27»-^81,  603,  68»-«90; 
Dec.  Dig.  *=958,  86@).] 

10.  ElAaEiCENTS  ^=3l8(2)— Wat  of  Nbcebbitt 
— Cbkation. 

An  easement  of  way  by  necessity  arises 
where  the  owner  of  land  sells  a  part  thereof, 
and  it  is  necessary  to  pass  over  tne  land  sold 
in  order  to  reach  that  which  ^e  has  retained, 
and  will  not  arise  as  a  matter  of  convenience, 
but  osify  in  case  of  an  absolute  necessity  witb- 
oat  which  the  party  claiming  it  woidd  be  totally 
deprived  of  the  use  of  his  land. 

[Ed.  Note.— For  other  cases,  see  Eaaementa, 
Cent.  Dig.  |  61:    Dee.  Dig.  «s>18(2).] 

11.  EAfiOEiiENTS  ®=slS(3)— Wat  of  Necessitt. 
Where  the  owner  of  a  building  could  have 

obtained  access  to  t!he  upper  story  oy  an  inside 
stairway,  which,  though  It  might  lessen,  would 
not  destroy  the  value  of  the  frontage,  and 
where  the  building  would  be  benefited  from  cloa- 
ing  an  opening  in  the  side  wall  which  had  for- 
merly afforded  entrance  for  an  outside  stair- 
way, the  use  of  a  stairway  in  a  building  on  the 
adjoining  lot  built  to  the  wall  was  not  neces- 
sary to  the  use  of  the  upper  story. 

[Bd.  NotSb- For  other  cases,  see  Easements, 
Cent.  Dig.  }  53;    Dec.  Dig.  <3=>18(3).l 

12.  Easements  «=»36(1)— Pbescbiption— Wat 
— Pbbsumption  and  Bubden  of  Pboof. 

The  rule  tliat  the  burden  of  proof  rests  up- 
on one  asserting  a  right  of  way  over  anothei^s 
land  by  prescription  to  establish  the  negative 
fact  that  the  owners  of  the  servient  estate  were 
free  from  legal  disability  during  the  prescrip- 
tion period  applies  only  where  prescription  is 
claimed  against  those  who  are  not  parties  to  the 
suit;  and  no  more  ^roof  is  required  as  against 
a  defendant  in  a  suit  to  establish  an  easement 
by  prescription  than  to  establish  title  by  limi- 
tation in  a  suit  for  trespass  to  try  title. 

nUd.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  77,  78,  88,  88;  Dec.  Dig.  ^s» 
36a).] 

18.   WAHElfENTa    4a>86— EXCXPTIONB  —  PIAJlD- 
ZNO. 

If  tbere  are  ezceptiooa  taking  the  case  of 
a  prescriptive  easement  of  way  out  of  the  stat- 
ute, they  most  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  «=a86.] 

Appeal  from  District  Omrt,  San  Saba 
County ;  N.  T.  Stnbbs,  Judge. 

Bnlt  for  Injanction  by  Mrs.  Maud  Callan 
and  others  against  O.  A.  Walters  and  others. 
Judgment  for  defendants,  and  plaintUFs  ap- 
peal.   Affirmed. 

Rector  &  Rector,  of  San  Saba,  for  appel- 
lants. Walters  &  Baker,  of  San  Saba,  for 
appellees. 
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Ilndings  of  Fact 

JBNEINS,  J.  In  February,  1006,  and  prior 
thereto,  W.  K.  Ray  was  the  owner  of  two 
Iota  on  the  north  side  of  the  public  square  In 
the  town  of  San  Saba,  each  being  30  feet 
front  Upon  the  west  lot  Ray  had  erected  a 
two-story  stone  building,  the  entrance  to 
which  was  by  a  wooden  stairway,  leading 
from  the  sidewalk  on  the  east  side  of  said 
building.  The  east  lot  at  that  time  was  va- 
cant. At  the  date  above  mentioned  Ray  sold 
the  east  lot  to  the  First  National  Bank  of 
San  Saba.  Ray  was  the  president  and  prin- 
cipal stockholder  of  said  bank.  He  entered 
into  an  oral  agreement  with  the  bank  that  it 
could  erect  a  two-story  house  upon  the  va- 
cant lot  and  tie  the  same  onto  the  east  wall 
of  the  stone  building,  and  that  the  bank  was 
to  buUd  a  stairway  at  the  place  occupied  by 
the  wooden  stairway,  and  that  he  was  to 
have  the  right  to  use  the  same  as  an  en- 
trance to  the  stone  building.  The  calls  in  the 
deed  executed  by  Ray  to  the  bank  are  as  fol- 
lows: 

"Parts  of  lots  8  and  9  in  block  No.  12  of  tile 
old  town  division  of  San  Saba,  more  particular- 
ly described  as  follows:  Beginning  at  a  stake  in 
the  south  boundary  line  of  said  block  No.  12,  at 
tlie  S.  E.  comer  of  the  stone  atorehonse  owned 
by  said  Ray  on  said  block  No.  12  for  the  S.  W. 
comer  of  this  subdivision;  thence  north  with 
the  east  wall  of  said  building  to  its  N.  B.  corner 
and  continuing  north  with  rhe  line  of  said  east 
wall  the  full  distance  of  100  feet  from  said  l>e- 
ginning  comer  to  an  iron  pin  set  for  N.  W.  cor- 
ner of  this  subdivision;  thence  east  parallel 
with  the  south  boundary  line  of  block  No.  12 
30  feet  to  an  iron  pin  set  for  N.  B.  comer  of 
this  subdivision;  thence  south  parallel  with 
the  west  line  of  this  subdivision  100  feet  to  an 
iron  pin  set  on  south  boundary  line  of  said 
block  No.  12  for  S.  £.  comer  this  subdivision; 
thence  west  witli  south  boundary  line  of  said 
block  No.  12  30  feet  to  the  place  of  beginning, 
l>eing  30  feet  front  on  the  public  square"— 
with  the  usual  habendum  clause  and  covenants 
of  warranty. 

It  will  thus  be  seen  that  this  deed  was  in 
the  usual  form,  making  the  east  wall  of  the 
stone  house  the  west  line  of  the  lot  sold,  and 
not  reserving  any  right  of  way  for  a  stair- 
way In  the  lot  sold.  Thereafter  the  bank 
erected  a  two-story  brick  house  on  Its  lot, 
with  a  stairway  at  Its  southwest  corner,  land- 
ing In  a  hall,  by  means  of  which  entrance 
through  the  door  as  It  formerly  existed  in  the 
east  wall  of  the  stone  building  was  made  to 
said  building.  On  September  28,  1906,  Ray 
conveyed  the  lot  upon  which  was  situated  the 
stone  house  to  E.  T.  Neal,  properly  describ- 
ing the  same  by  metes  and  bounds,  with  the 
Tumal  habendum  clause  and  covmants  of  war- 
ranty. No  reference  was  made  In  this  deed 
to  the  right  to  use  the  stairway  In  the  bank 
building.  On  December  13,  1906,  the  bank, 
for  a  valuable  consideration,  conveyed  the 
east  lot  to  G.  A.  Walters,  the  description  in 
said  deed  being  the  same  as  in  the  deed  to 
the  bank. 

On  November  28,  1913,  B.  T.  Neal  conveyed 
the  west  lot  to  Mrs.  Maud  Neal,  now  Callan, 
the  description  In  said  deed  being  the  same 


as  in  the  deed  to  him.  All  of  these  deeds 
were  promptly  Bled  for  record  In  San  Saba 
county.  The  tenants  of  W.  K.  Bay  and  of  B. 
T.  Neal  and  of  Mrs.  Maud  Callan  used  the 
stairway  in  the  bank  building  as  a  means  of 
Ingress  and  egress  to  the  stone  building  until 
shortly  before  this  suit  was  filed.  November 
4,  1915,  at  which  time  the  appellee  herein 
closed  up  the  door  in  said  east  wall  with 
solid  masonry.  It  should  have  been  stated 
that  prior  to  bringing  this  suit  O.  A.  Walters 
sold  an  undivided  half  interest  In  the  bank 
lot  to  the  other  appellee  herein,  J,  H.  Baker. 
Neither  Walters  nor  Baker,  at  the  time  of 
their  purdiase,  had  any  actual  notice  of  the 
oral  agreement  between  Ray  and  the  bank 
with  reference  to  the  use  of  said  stairway. 
No  objection  to  such  use  was  made  by  the 
bank  while  It  owned  said  building,  nor  by 
Walters,  until  some  time  In  May,  1913,  at 
which  time  appellee  Walters  wrote  E.  T.  Neal 
at  Ft  Worth,  Tex.,  where  said  Neal  was  then 
residing,  that  he  did  not  wish  him  to  longer 
use  said  stairway,  and  that  he  desired  him  to 
close  the  door  leading  from  the  upper  land- 
ing Into  the  stone  building.  Thereafter,  in 
the  summer  of  the  same  year,  Walters  testi- 
fied that  he  had  a  conversation  with  E.  T. 
Neal  in  the  town  of  San  Saba,  in  which,  aft- 
er discussing  the  matter  of  common  use  of 
the  stairway  leading  to  the  upper  stories  of 
said  buildings,  he  agreed  vrith  and  promised 
said  Neal  that  if  he  would  see  that  his  ten- 
ants did  not  Injure  of  deface  said  stairway, 
or  the  walls  thereof,  he  (Neal)  might  have 
and  enjoy  the  use  of  said  stairway  so  long 
as  he  owned  said  building.  Neal  admitted  re- 
ceiving this  letter,  to  which  he  did  not  reply, 
but  denied  the  subsequent  conversation;  but 
as  the  court  before  whom  this  case  was  tried 
without  a  Jury  rendered  judgment  in  favor 
of  appellees.  It  Is  oar  duty  to  find  the  facta 
in  accordance  with  Walters'  testimony,  and 
we  accordingly  do  so.  Walters  testified  that 
he  closed  the  door  in  the  store  building  by 
consent  of  the  agent  of  appellant  but  this 
was  denied  by  said  agent 

J.  P.  Callan,  the  husband  of  Mrs.  Callan. 
was  joined  pro  forma  as  party  defendant  In 
the  suit  This  suit  was  brought  to  enjoin  ap- 
pellees from  interfering  with  appellant's  use 
of  the  stairway,  and  to  establish  her  ease- 
ment therein.  The  court  rendered  Judgment 
In  ftivor  of  appellees. 

Opinion. 

[1]  An  easement  may  be  briefly  defined  as 
the  right  which  one  person  has  to  use  tlie 
land  of  another  for  a  specific  puri)ose.  9  R. 
C.  L.  p.  735;  Stephenson  v.  Ry.  Co.,  181  S. 
W.  668;  Harrison  v.  Boring,  44  Tex.  267; 
Jackson  v.  Trullinger,  9  Or.  897. 

[J]  It  may  be  created  by  grant,  express  or 
implied,  by  estoppel,  and  by  a  way  of  neces- 
sity.   If  by  grant  it  must  be  in  writing. 

"That  an  easement  over  land  is  such  an  in- 
terest  in  the  land  as  to  require  in  its  conveyance 
the  same  formality  as  is  nseeaaary  tor  the  c(»t- 
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ve^anea  of  Ae  fee  is  too  -welt  settled  for  dis- 
cussion." King  v.  Driver,  160  S.  W.  416,  citing 
Railway  Co.  v.  Dnrrett,  57  Tex.  48;  Shepard 
9.  Railway  Co..  2  Tex.  Civ.  App.  585,  22  S.  W. 
267;  Irrigation  Co.  t.  Hatchlns,  21  Tex.  Civ. 
App.  275,  52  8.  W.  101;  San  Antonio  v.  Grand- 
jean,  91  Tex.  430,  41  S.  W.  477,  44  S.  W.  476. 

See,  also,  Bowlngton  y.  Wllllama,  166  S.  W. 
719;  RaUway  Co.  t.  Johnson,  156  8.  W.  256; 
Ives  T.  Edison,  124  Mich.  402,  83  N.  W.  120, 
50  L.  R.  A.  134,  83  Am.  St.  Rep.  329. 

As  Ray  did  not  expressly  reserve  In  his 
deed  to  the  bank  the  right  to  use  the  stair- 
way when  erected,  and  as  the  bank  never 
executed  a  written  conveyance  of  such  ease- 
ment to  Ray,  it  follows  that  no  easement 
was  created  In  the  stairway  by  express  grant 

[3]  Appellants  Insist  that  the  deed  from 
Ray  to  Neal  conveyed  such  easement  by  Im- 
plication. If  it  had  done  so  in  express  terms, 
it  would  be  of  no  avail,  except  as  a  basis 
for  limitation,  If  Ray  had  no  such  easement. 
He  could  not  convey  a  greater  estate  than  he 
had.  Ray,  as  is  evident  from  the  authorities 
above  cited,  had  no  easement  In  the  stair- 
way, unless  he  obtained  the  same  by  estop- 
pel, by  prescription,  or  by  way  of  necessrlty, 
wbldi  features  of  this  case  will  be  discussed 
In  a  subsequent  part  of  this  opinion. 

Appellants  rely  chiefly  upon  the  case  of 
Howell  V.  Estes,  71  Tex.  693,  12  8.  W.  62, 
In  support  of  their  proposition  that  the  ease- 
ment passed  by  Implication  in  the  deed  from 
Ray  to  NeaL  That  case  differs  from  this  In 
the  essential  feature  that  Howell  owned  both 
buildings,  and  therefore  had  the  right  to 
coarey  an  easement  in  the  stairway  in  one 
as  appurtenant  to  the  other.  Having  erect- 
ed the  two  buildings,  and  provided  but  one 
stairway,  it  was  to  tie  presumed  that  he  in- 
tended it  as  the  permanent  and  only  pass- 
way  to  both  buildings,  and  his  conveyance 
of  the  buildings  carried  with  it,  by  necessary 
Implication,  the  right  to  permanently  use 
such  stairway  for  both  buildings.  That  this 
Is  the  ground  upon  which  said  decision  rests 
is  evidenced  by  the  following  language,  quot- 
ed -with  approval  by  the  court  from  Qale  & 
Wheatley.  on  Easements: 

"Strictly  speaking,  a  man  cannot  subject  one 
part  of  his  property  to  another  by  an  easement, 
tor  no  man  can  have  an  easement  on  'his  own 
property,  but  he  obtains  the  same  right  by  the 
exercise  of  another  right,  the  general  right  ot 
property  [italics  ours] ;  but  he  nas  not  thereby 
permanently  altered  the  quality  of  the  two  parts 
of  )>iH  boritage;  and  if,  after  the  annexation 
of  Oie  peculiar  qualities,  he  alienates  one  part 
of  his  heritage,  it  seems  but  reasonable  that,  if 
the  alterations  thus  made  are  palpable  and 
manifest,  a  purchaser  should  take  the  lands 
burthened  or  benefited,  as  the  case  may  be,  by 
the  qualities  which  the  previous  owner  had  un- 
doubtedly the  right  to  attach  to  it."  71  Tex. 
693,  12  S.  W.  f&. 

[4]  In  the  instant  case  Ray  did  not  own 
the  bank  buUding  at  the  time  of  his  convey- 
ance to  Neal,  and  therefore  had  no  right  to 
bnrtheu  it  with  an  easement  over  Qie  stair- 
way. His  deed  to  Neal  being  In  the  ordinary 
form,  no  Implication  arises  that  he  Intended 
to  do  80.    Ray's  deed  to  the  bank  being  In 


the  ordinary  form,  there  is  no  implication 
that  he  intended  to  reserve  a  right  to  use 
the  stairway  thereafter  erected  by  the  bank 
as  a  means  of  access  to  the  upper  story  of 
his  building,  unless  the  same  was  a  way  of 
necessity.  So  fiir  as  the  deed  is  concerned, 
it  does  not  appear  that  the  bank  was  under 
any  obligation  to  erect  a  stairway,  or  even  a 
building  on  the  lot  which  it  purchased  from 
Ray.  It  might  have  erected  a  one-6tory 
building,  or  It  might  have  put  Its  stairway 
on  the  east  Instead  of  the  west  side  of  its 
building.  The  wooden  stairway  theretofore 
used  by  Ray  did  not  create  an  easement  on 
his  adjoining  lot,  "for  no  man  can  have  an 
easement  on  his  own  proi)erty."  Howell  v. 
Estes,  supra;  Alley  t.  Carlet^  29  Tex.  78. 
94  Am.  Dec.  260. 

[5]  Did  Ray  acquire  an  easement  In  the 
stairway  as  against  the  bank  by  estoppel? 
Appellants  Insist  that  be  did  by  reason  of 
the  oral  agreement  that  he  should  have  such 
easement  in  consideration  of  the  use  of  his 
wall  by  the  bank,  and  that  said  agreement 
was  acted  upon.  If  permlttins  the  use  of  the 
wall  by  the  bank  may  be  considered  the  pay- 
ment of  the  purchase  money,  as  we  think  It 
should,  that  alone  would  not  take  the  oral 
agreement  out  of  the  statute  of  frauds. 
Jones  V.  C&rver,  60  Tex.  296;  BuUlvan  T. 
O'Neal,  66  Tex.  435,  1  S.  W.  185;  Ward  V. 
Stuart,  62  Tex.  335;  Munk  v.  Weldner,  9 
Tbx.  Civ.  App.  491,  29  8.  W.  410. 

The  record  shows  no  act  upon  the  part  of 
Ray  which  would  work  an  estoppel  in  pals. 
He  made  no  Improvements  upon  bis  building, 
and  spent  no  money  thereon  in  reliance  up- 
on the  oral  agreement  that  he  was  to  have 
the  right  to  use  said  stairway.  If  the  bank 
was  still  the  owner  of  the  lot  which  It  bought 
from  Ray,  and  it  paid  no  coublderation  for 
the  use  of  Ray's  wall  except  its  verbal  prom>- 
ise  to  allow  him  the  use  of  its  stair,  and 
now  refused  to  permit  such  use,  Ray  might 
recover  of  It  the  value  of  the  use  of  said 
wall,  and  thus  recoup  himself  by  an  action 
at  law,  without  recourse  to  the  equitable 
doctrine  of  estoppel  In  pais. 

[6]  But  whatever  might  be  said  In  support 
of  estopel  as  against  the  bank,  there  is  no 
estoppel  as  against  appellees,  for  the  reason 
they  are  innocent  purchasers  for  value,  with- 
out notice,  actual  or  constructive,  ot  the 
alleged  equities  in  favor  of  Ray  and  his  as- 
signees. Appellants  contend  that  Walters 
had  notice  of  Ray's  claim  of  easement  for 
the  reason  that  his  tenants  were  using  the 
stairway  at  the  time  Walters  purchased  tTom 
the  bank.  But  the  bank  was  also  using  the 
stairway.  Ray's  use  was  not  exclusive,  and 
therefore  apparently  not  adverse.  It  was 
consistent  with  a  license  from  the  bank  to 
so  use  such  stairway.  Possession  is  con- 
structive notice,  the  same  as  a  recorded  deed. 
Watkins  v.  Edwards,  23  Tex.  443;  Calvert 
V.  Roche,  59  Tex.  463;  Harold  v.  Sumner, 
78  Tex.  581,  14  S.  W.  995.  But,  to  operate 
as  notice,  such  possession  must-  be  adva 
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thereby  glvliig  notice  of  a  claim  of  ri^t. 
The  use  of  a  way  over  the  land  of  another 
when  the  owner  la  also  nalng  the  same  la  not 
snch  adverse  possession  as  will  serve  aa  no- 
tice of  a  claim  of  right,  for  the  reason  that 
the  same  Is  not  Inconsistent  with  a  license 
from  the  owner.  Bowlngton  v.  Williams, 
supra ;  Railway  Co.  v.  Johnson,  supra;  Galves- 
ton V.  Menard,  23  Tex.  410 ;  Long  v.  Mayberry, 
«e  Tenn.  378,  36  S.  W.  1040;  Dunham  ▼. 
Joyce,  129  Mo.  8,  31  S.  Wt  337.  If  this  doc- 
trine would  not  apply  to  the  bank  by  virtue 
of  actual  notice  of  Kay's  claim  of  right  by 
virtue  of  the  oral  agreement,  It  would  apply 
to  Walters  who  had  no  notice  of  such  agree- 
ment. 

[7]  Appellants  say  that  the  fact  that  the 
bank  building  was  using  Ray's  wall  as  a 
partition  wall  was  open  and  visible,  and 
should  have  led  Walters  to  Inquire  what  oonr 
slderatloD  was  paid  therefor,  and  that  such 
Inquiry  would  have  led  him  to  a  knowledge 
of  the  fact  that  the  consideration  was  the 
right  to  use  the  stairway.  There  was  noth- 
ing In  the  fact  that  the  bank  was  using  Ray's 
wall  as  a  iiartltlon  wall  to  excite  Inquiry  as 
to  what  consideration  was  paid  therefor. 
Ray  owned  the  stone  building,  and  he  was 
president  of  the  bank.  Presumably  he  re- 
ceived a  satisfactory  consideration  for  the 
use  of  the  wall,  and  no  other  preeumptl<m 
arose  from  the  facts  known  to  Walters.  As 
Ray  was  the  principal  stockholder  In  the 
bank,  he  received  a  financial  benefit  by  al- 
lowing the  use  of  his  wall  as  a  partition 
wall,  thereby  saving  the  bank  the  expense 
of  building  a  wall;  and  Walters  might  rea- 
sonably have  presumed  that  this  was  the 
conslderatloa  received  by  Ray  for  the  nse  of 
the  walL 

Appellants  argue  that  the  price  paid  by  the 
bank  for  the  lot  (|600)  should  have  Indicated 
to  Walters  that  some  additional  consideration 
must  have  been  paid  for  the  nse  of  the  wall. 
There  Is  nothing  In  the  record  to  Indicate 
that  the  lot,  together  with  the  right  to  use 
the  wall,  was  worth  more  than  the  consider- 
ation recited  in  the  deed  to  the  bank. 

[1,1]  If  limitatioa  ran  In  ftivor  of  Ray 
and  his  assigns.  In  order  for  him  to  acquire 
an  easement  by  prescription,  such  limitation 
must  have  continued  for  a  period  of  ten 
years.  Martin  v.  Burr,  171  S.  W.  1046. 
Without  deciding  whether  or  not  limitation 
ran  against  the  bank,  we  hold  that  it  did  not 
run  against  Walters,  for  the  reason  that  he 
bad  no  actual  notice  of  Ray's  claim  of  right  to 
use  the  stairway,  and  the  use  of  the  same  by 
Ray  Jointly  with  the  owners  of  the  bank 
building  was  not  such  adverse  possession  or 
user  as  implied  the  assertion  of  a  legal  right, 
rather  than  a  license  to  so  use  the  same. 
Long  V.  Mayberry,  supra;  Sassman  v.  Col- 
lins, 63  Tex.  Civ.  App.  71,  116  S.  W.  838; 
Williams  y.  Kuykendall,  161  S.  W.  629;  Rail- 
way Co.  V.  Johnson,  166  S.  W.  264. 

"Sine*  prescription  is  founded  upon  the  sup- 
position M  a  grant,  the  use  or  poaaeasion  on 


whidi  it  Is  founded  must  be  advtne,  or  of  a  na- 
ture to  indicate  that  it  is  claimed  as  a  right, 
and  not  the  effect  of  Indulgence  or  of  any  com- 
pact short  of  a  grant.  If  the  oijoyment  is  con- 
sistent with  the  right  of  the  owner  of  the  tene- 
ment, it  confers  no  right  in  opposition  to  such 
ownership."  9  R.  O.  L.  p.  770,  and  authoritlM 
cited  in  note  2. 

"Evidence  of  adversa  possession  most  be 
clear  and  positive,  and  should  be  strictly  oon- 
stmed."    9  B.  a  li.  p.  782. 

The  bank  purchased  the  lot  from  Ray  In 
February,  1005.  It  sold  the  same  to  Walters 
in  December,  1906.  So  that,  if  limitation  ran 
against  the  bank,  it  continued  for  a  period  of 
less  than  two  years.  Even  if  lindtation  ran 
against  Walters,  so  long  as  he  did  not  object 
to  the  use  of  the  stairway  by  Ray  and  his 
assigns,  such  limitation  ceased  to  run  in  the 
summer  of  1913  (eight  years  after  the  ctm- 
veyance  to  the  bank),  when  Walters  asserted 
his  right  to  the  exclusive  control  of  the  stair- 
way, and  Neal  agreed  to  oraitlnne  Its  nse  as 
the  licensee  of  Walters. 

[1 0-1 2]  Ray  did  not  acquire  an  easement  In 
the  stairway  by  way  of  necessity.  Sach  right 
Is  acquired  where  the  owner  of  land  sells  a 
part  thereof,  and  it  is  necessary  for  him  to 
pass  over  the  land  sold  in  order  to  readi 
that  which  he  has  retained. 

"A  way  of  necessity  must  be  more  than  a  way 
of  convenience;  it  must  be  an  abaolate  neces- 
sity, without  which  the  party  claiming  it  would 
be  wholly  deprived  of  the  use  of  his  land."  Wil- 
liams V.  Kuykendall,  supra,  151  S.  W.  630; 
Bowlngton  v.  Williama,  supra;  9  B.  O.  U  p. 
763. 

In  the  Instant  case  Ray  or  his  assigns 
could  obtain  access  to  the  upper  story  of  the 
stone  building  by  means  of  a  stairway  inside 
thereof.  The  front  of  this  building  is  30 
feet.  This  would  lessen,  but  not  destroy,  the 
value  of  such  front  The  erection  of  snch 
stairway  would  cost  something;  the  amount 
Is  not  shown  In  the  record.  On  the  other 
hand.  It  appears  that  such  building  would  re- 
ceive a  benefit  from,  closing  the  door  In  the 
east  wall,  by  reason  of  the  fact  that  It  would 
reduce  the  rate  of  Insurance.  But  whether 
or  not  the  cost  would  exceed  the  'benefit  b 
immaterial,  It  clearly  appearing  that  the  nse 
of  the  stairway  in  the  bank  building  Is  not 
necessary  to  the  use  of  the  upper  story  of 
the  stone  building. 

We  do  not  assent  to  ajwellees'  propoeltloa 
that  the  burden  was  on  appellants  to  show 
that  the  owners  of  the  bank  building  were 
not  under  disability  during  the  period  claim- 
ed as  prescriptive.  Appellees  dte  in  support 
of  their  contention  West  v.  City  of  Houston, 
163  S.  W.  679,  in  which  Mr.  Justice  Higglns, 
speaking  for  the  Court  of  Civil  Aitpeals  at 
El  Paso,  said: 

"It  seems  to  be  aettled  In  this  state  that  the 
burden  of  proof  rests  upon  one  asserting  • 
right  of  way  over  another's  land  by  prescriptiaB 
to  establish  the  negative  fact  that  the  owners 
of  the  setvient  estate  were  free  from  legal  dua- 
bility  during  the  prescriptire  period,  against 
whom  a  prescriptive  right  might  b*  acquired 
by  adverse  use."  ,  ,  . 
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We  thli^  aa  intiniated  by  oar  Sapreme 
Court  to  aty  of  Austin  v.  HaU,  21  Tex.  Qv. 
App.  174,  67  S.  W.  673,  that  tbis  rule  applies 
only  where  prescription  Is  claimed  against 
those  who  are  not  parties  to  a  suit  The 
other  cases  dted  in  West  v.  Houston  rest  up- 
on the  8upi>osed  authority  of  Austin  v.  Hall, 
which  expressly  limits  its  holding  to  those 
who  are  not  parties  to  the  suit  We  see  no 
reason  why  more  proof  should  be  required, 
as  against  a  defendant  to  a  suit,  to  establish 
an  easement  by  prescription  tliaa  to  establish 
Utle  by  limitation  in  a  suit  of  trespass  to  try 
tiae. 

[13]  In  such  suit  if. there  be  exceptions 
taking  the  case  out  of  the  statute,  they  must 
be  pleaded.  Ortiz  ▼.  Benevldes,  61  Tex.  63 ; 
Lewis  v.  Terrell,  7  Tex.  Civ.  App.  814,  28  S. 
W.  754;  PhUUps  v.  Sherman,  39  8.  W.  187; 
Byers  t.  Carll,  7  Tex.  Civ.  App.  423,  27  8.  W. 
180 ;  Childress  v.  Grim,  67  Tex.  56.  This  ap- 
plies also  to  other  forms  of  actions.  June  v. 
Bmbaker,  6  Tex.  Ciy.  App.  79,  24  S.  W.  79. 

Finding  no  error  of  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


CmOAGO,  B.  L  &  G.  RY.  CO.  ▼.  WHAIiET. 
(No.  1072.) 

(Court  of  CItU  Appeals  of  Texas.     AmatiUa 
Dec.  13. 1916.    On  Motion  for  Re- 
hearing, Jan.  10, 1917.) 

L  Cabbiebs   «=>218(5)  —  Cabriaox  of  Lrv« 

Stock — None*  or  IsTUvas. 
StipnIationB  in  a  contract  for  the  interstate 
Btupment  of  live  stock  for  written  notice  to  the 
went  of  the  initial  carrier  of  a  claim  for  loss, 
injury,  detention,  or  delay  in  transportation 
thereof,  as  a  conditloB  precedent  to  recovering 
oamages  and  that  the  notice  be  tdven  within 
one  day  are  not  unreasonable,  since  Interstate 
Commerce  Act  Feb.  4,  1887,  c  104,  24  SUt 
379,  makes  the  delivering  carrier  the  agent  of 
the  initial  carrier. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-696;    Dec.  Dig.  «9=9218(6).] 

2.  OABBiXBfl  «s>218(10)  —  Cabbiage  of  Livb 

Stock  —  Istsbstatb      CoiUttBCX     Act  — 

"Tbanspobtatiow." 
In  view  of  Interstate  Commerce  Act  Feb. 
4,  1887.  c.  104,  i  1,  24  Stat  879  (U.  S.  Comp. 
St  1913,  S  8663),  indnding  in  an  interstate 
Rhipment  everything  from  an  order  for  cars  to 
final  delivery  under  the  term  "transportation," 
damages  to  an  intenrtate  shipment  of  cattle  oc- 
casioned by  a  delay  at  pens  before  starting 
falls  within  the  terms  of  a  contract  of  ship- 
ment requiring  notice  of  claim  for  loss  or  in- 
jury by  delay  in  "transportation"  as  a  condi- 
tion precedent  to  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ont  Dv.  ii  674-696,  947;  Dec.  Dig.  <S=>218 
(10). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Transportation.] 

8.  CoTTBTS  «SB»866— Statb  Dbcisions— Bfrot. 
The  holdings  of  the  state  courts  that  inju- 
ries received  before  the  voyage  began  do  not 
fall  ander  the  term  "transportation"  or  the 
contract  of  shipment  are  not  controlling  In  the 
case  of  an  interstate  shipment,  in  view  of  In- 
terstate Commerce  Act  i  1,  indnding  every- 


thing from  order  for  cars  to  final  delivery  under 

the  term  "transportation." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {§  960,  962,  966,  969-971;  Dec.  Dig.  «=» 
866.] 

Appeal  from  Sherman  County  Court ;  O.  H. 
Rowland,  Judge. 

Action  by  6.  T.  Whaley  against  the  Chi- 
cago, Rock  Island  ft  Gulf  Railway  Company. 
Judgment  for  the  plaintiff,  and  defendant 
aiH>eals.    Reversed  and  rendered. 

Lftsslter,  Harrison  ft  Rowland,  of  Ft 
Worth,  and  J.  T.  Powell,  of  Houston,  for  ap- 
pellant Jno.  H.  H.  Staid,  of  Stratford,  for 
appellee. 

HUFF,  0.  X  This  Is  an  action  brought  by 
appellee  In  the  county  court  of  Sherman 
county  February  26, 1915,  to  recover  damages 
to  a  shipment  of  cattle  transirarted  over  the 
Chicago,  Rock  Island  ft  Gulf  Railway  Com- 
pany and  the  Chicago,  Rock  Island  ft  Padfic 
Railway  Company  from  Conlen,  Tex.,  to  Kan- 
sas CSty,  Mo.  The  negligence  alleged  was 
delay  and  rough  handling.  It  is  also  alleged 
the  cattle  were  shipped  under  a  written  con- 
tract with  the  initial  carrier,  and  notice  was 
given  in  the  pleadings  to  produce  the  same 
upon  trial. 

The  appellant  railway  company  denied 
the  negligence,  and  set  up  certain  provisions 
of  the  contract,  among  which  was  clause  7, 
as  follows: 

"That  as  a  condition  precedent  to  claiming 
or  recovering  damages  for  any  loss  or  injury 
to  or  detention  of  live  stock  or  delay  in  trans- 
portation thereof,  covered  by  this  contract  the 
second  party  [plaintifri  as  soon  as  he  discovers 
such  loss  or  injury,  shall  promptly  give  no- 
tice thereof  in  writing  to  some  general  officer, 
daim  agent,  or  station  agent  of  the  first  party 
[C»iicago,  Rock  Island  ft  Gulf  Railway  Com- 
pany], or  to  the  agent  at  destination,  or  to 
some  general  officer  of  the  delivering  line,  be- 
fore such  stock  is  removed  from  point  of  ship- 
ment or  from  the  place  of  destination,  as  the 
case  may  be,  and  before  such  stock  is  mingled 
with  other  stock,  and  such  written  notice  shall 
In  any  event  be  served  witkin  one  day  after 
delivery  of  the  stock  at  its  destination,  in  order 
that  such  daim  may  be  fully  and  fairly  inves- 
tigated. It  is  agreed  that  a  failure  to  strictly 
comply  with  all  the  foregoing  prorisions  shall  be 
a  bar  to  the  recovery  of  any  and  all  such 
daims." 

The  appellant  alleged  notice  was  not  given 
and  that  there  was  an  agent  and  officer  who 
maintained  an  office  and  place  of  business 
easy  of  access  to  any  shipper  of  live  stock  to 
that  point  aa  provided  in  the  contract  of 
shipment  John  Fox  is  shown  to  have  been 
the  livestock  agent  for  the  Chicago,  Rock 
Island  ft  Pasiflc  Railway  Company  at  Kan- 
sas City,  and  at  that  time  W.  H.  Herbig  was 
the  agent  there.  Fox's  office  was  located  at 
room  808,  Idve  Stock  Exchange  Building,  and 
Herblg's  office  was  about  two  blocks  there- 
from. Herbig  had  a  representative  who  lo<^- 
ed  after  live  stock  shipments  and  maintained 
an  office  in  room  810,  Live  Stock  JBixchange 
Building,  adjoining  Fox's  office.    It  was  the 
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Cnstom  of  Shippers  and  claimants  to  present 
notices  of  claliuA  for  damages  to  a  shipment 
of^llve  stock  through  Fox's  office.  There 
was  no  such  notice  or  claim  presented  on  this 
shipment  to  his  office  or  to  Herblg's  office. 
It  was  also  necessary  for  shippers,  and  care- 
takers of  live  stock  Into  Kansas  City  over  Its 
line  of  road  to  present  their  contract  In  Mr. 
Herblg's  office  at  room  810,  Live  Stock  Ex- 
change Building,  to  procure  free  transporta- 
tion home.  The  trial  court  finds  there  was  no 
notice  given,  as  required  by  the  contract. 

The  appellee  In  this  case  accompanied  the 
shipment  of  cattle  to  Kansas  City,  and  It  Is 
shown  that  he  had  been  engaged  In  the  cattle 
shipping  business  for  the  past  12  years,  ship- 
ping from  two  to  three  shipments  during  each 
season;  that  he  knew  the  location  of  these 
offices,  and  had  presented  himself  to  these 
officers  for  return  passes,  and  on  this  occa- 
sion did  so.  He  made  no  efCort  to  find  any 
agent  to  whom  he  could  present  his  claim  for 
damages.  He  also  testifies  that  until  he 
received  his  "account  sales"  he  did  not  know 
of  the  loss  of  two  head  of  cattle.  He  claims 
that  he  lost  two  head  in  transit,  which  the 
court  finds  was  true  upon  conflicting  evidence. 
The  appellee  also  testified,  In  connection  with 
the  statement  that  he  knew  of  the  Rock  Is- 
land offices,  that  he  did  not  know  what  Bock 
Island  officer  or  agent  maintained  the  office ; 
that  he  could  have  Inquired  of  them  where 
the  local  agent,  the  claim  agent,  or  some  gen- 
eral officer  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  was  located. 

The  trial  court  found  that  the  provision 
above  set  out  under  the  pleadings  and  facts 
was  unreasonable,  nonenforceable,  and  ren- 
dered Judgment  for  the  appellee.  This  ac- 
tion of  the  court  in  so  rendering  judgment 
Is  presented  under  two  assignments  of  error. 
We  believe  the  assignments  to  be  well  taken, 
and  that  the  court  should  not  have  so  ren- 
dered judgment. 

[1]  The  appellee  contends  that  the  notice 
was  required  to  be  given  to  the  agent  of  the 
initial  carrier,  which  upon  Its  face  was  un- 
reasonable. This  was  a  through  Interstate 
shipment,  and  the  delivering  carrier,  under 
the  Interstate  Ccnnmerce  Act,  is  the  agent  of 
the  initial  carrier.  The  Supreme  Court  of 
the  United  States,  in  passing  upon  a  stipula- 
tion substantially  like  the  one  here  in  ques- 
tion, held: 

"In  these  circumstances  it  seems  plain  that 
the  stipulation  meant  and  contemplated  that 
the  notice  might  be  (civen  at  the  place  of  deed- 
nation  to  an  officer  or  station  sKent  of  the  con- 
nectinc  carrier,  and  tbat  notice  to  it,  in  view  of 
its  relation  to  the  initial  carrier,  should  operate 
as  notice  to  the  latter."  Bailwar  Co.  t.  Wall, 
241  U.  S.  87,  36  Sup.  Ct.  4d3,  60  I*  Ed.  905 ; 
Cleeg  V.  RaUway  Co.,  203  Fei  971,  122  C.  C. 


The  trial  court  held  the  provision  requir- 
ing one  day's  notice  unreasonable.  The  case 
just  cited  holds  the  contrary,  and  that  the 
stipulation  In  that  case  Is  valid  and  should 
be  enforced.  Hie  facts  being  undisputed  it 
will  be  our  duty,  under  that  case,  to  here  en- 
force It 

[2]  It  is  contended  that  the  damages  were 
occasioned  by  delay  at  the  pens  before  the 
cattle  were  started  (Xi  the  trip,  by  being  held 
there  some  24  hours  before  shipment.  The 
appellee  sues  on  a  breach  of  the  written  con- 
tract, which  he  in  part  sets  up  and  calls  for 
its  production.  Under  Interstate  Commerce 
Act  I  1,  the  damages  received  by  the  cattle 
at  pens  will  fall  under  the  term,  "transporta- 
tion." 

[3]  The  holdings  of  the  state  courts  that 
such  damages  do  not  fall  under  the  contract 
of  shipment  are  not  controlling  In  this  case. 
The  act  of  Congress  Includes  everything 
from 'the  order  for  cars  to  the  final  delivery 
under  the  term  "transportation."  This  is  the 
conclusion  readied  by  this  conrt  in  the  case 
of  Railway  Company  v.  Smyth,  189  S.  W.  70, 
and  RaUway  Co.  v.  BeU  (No.  1064)  189  S.  W. 
1097,  where  the  anthorlties  of  the  Supreme 
Court  of  the  United  States  are  dted. 

Under  the  contract  and  the  nndlspnted  evi- 
dence the  court  was  In  error  In  rendering 
judgment  for  appellee  for  anything,  but 
should  have  rendered  judgment  for  appellant 

The  judgment  of  the  trial  ooort  will  there- 
fore be  reversed  and  rendered  for  appellant 

On  Motion  for  Rehearing. 

We  shall  request  counsel  for  appdlee  to 
possess  his  soul  with  patience  until  he  gets 
a  case  in  which  the  acts  of  Congreas  declar- 
ing the  provisions  of  the  contract  here  set 
out  void  shall  apply.  We  admit  with  shame- 
facedness  that  we  have  held  that  Injuries  re- 
ceived before  the  voyage  began  did  not  fall 
under  the  tenn  "transportation,"  and  there- 
fore the  bill  of  lading  as  to  such  damage 
did  not  apply,  and  tbat  we  were  ttien  follow- 
ing the  rule  established  by  the  courts  of  this 
state;  but  to  our  consternation  and  confu- 
sion, the  Supreme  Court  of  the  United  States 
called  attention  to  section  1  of  the  Interstate 
Commerce  Act  pointing  out  tbat  from  the  or- 
der of  the  cars  until  final  delivery  at  destina- 
tion it  was  of  one  piece,  and  a  part  of  the 
transportation  covered  by  the  terms  of  tbe 
contract  of  shipment;  that  the  law  would 
not  tolerate  a  splitting  up  of  these  several 
acta  constituting  transportation. 

With  all  deference  to  learned  counsel  for 
appellee,  we  are  constrained  to  OTerrole  the 
motion  for  rehearing. 

BOYCa,  J.,  not  sitting. 
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JOHNSON  et  aL  V.  WA6G0NEB  et  aL 
(No.  7661.) 

(Gonrt  of  Civil  Appeola  of  Texas.    Dallaa.    Dec 
16,  1916.) 

1.  Appeai  and  Bbbob!  «=>933(1)  —  Soopb — 
PRESDicFnona. 

Wbere  at  a  reetdat  term  of  coart  tiie  case 
was  called  for  trial,  and  one  defendant  was  ab- 
sent, and  his  plea  of  privilege  to  be  sued  in 
tho  county  of  nia  residence  was  overruled  and 
judgment  rendered,  but  on  tbe  following  day 
motion  for  new  trial  waa  filed  on  tbe  ground 
that  counsel  believed  the  case  would  be  called 
on  tbe  day  following  that  on  which  it  was  called, 
with  snmcient  grounds  for  such  belief,  and  on 
appeal  neither  uie  transcript  nor  the  statement 
of  facts  diadosed  tbe  action  of  the  court,  but 
the  record  disclosed  subsequent  proceedings,  in- 
dudine  a  final  judgment,  the  court  will  assume 
that  the  motion  was  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  i  8772;   Dec.  Di«.  4ca038(l).] 

2.  PZ.EADINO    ^=s>110— AonON    IN    COTTNTY    OT 
DEIKNDANT'a  RbsIDBNOB  —  PU14  OF  PrIT- 

ELBOE— Waives. 
In  such  case  the  defendant  who  entered  the 
plea  of  privilege  did  not  waive  it  by  his  absence. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  231-288;   Dee.  Dig.  «s»110.] 

3.  PiKADiNo  «=3llO— Action  in  Countt  or 
Dbfkndawt's  Bxsidknos— Plea  o»  Pbivi- 

I*OB— WaIVKB. 

In  such  case,  though  the  defendant  filed  his 
motion  for  new  trial  on  the  order  overruling 
plea  of  privilege  without  reserving  his  right  to 
insist  thereon  if  the  motion  were  granted,  he 
did  not  waive  sach  plea,  since  in  a  motion  for 
new  trial  the  applicant  need  not  assert  that  all 
pleaa  to  the  menta  are  subject  to  tbe  action  of 
the  conrt  upon  his  privilege  plea. 

fEd.  Note.— For  other  cases,  ese  Pleading, 
Cent  Dig.  §§  281-238;   Dec.  Dig.  «=»H0.] 

4.  Plkadino  ^sollO— Action  in  County  of 

DXIEHDANT'S  BeSIDKNCX  r-  PleA  OT  PbIV- 

II.KOB— Waivkb. 
In  such  case,  where  frequent  oontinuances 
were  granted  over  the  defendant's  objection,  tihe 
continuances  being  granted  without  prejudice  to 
his  plea  save  that  of  -  privilege,  he  did  not 
waive  tbe  idea  of  privilege. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  231-233;   Dec.  Dig.  «c»110.] 

Appeal  from  Kaufman  County  Court; 
James  A.  Cooley,  Judge. 

Action  by  J.  A.  Johnson  and  others  against 
the  Automatic  Music  Company  and  D.  B. 
Waggoner,  wherein  Waggoner  filed  a  plea  of 
privilege  of  being  sued  In  another  county. 
From  an  order  sustaining  his  plea  and  chang- 
ing the  venue,  plainttffs  appeaL    Affirmed. 

Btmipass  te  Cmmbaugb,  of  Terrell,  for  ap- 
pellants. Lee  R.  Strond,  of  Elaufmaii,  for  ap- 
pellees. 

BASBUBY,  J.  Appellants  InitiaUy  sued 
the  appellee  Automatic  Music  Company  to 
cancel  certain  promissory  notes  and  for  dam- 
ages. Subsequently  appellants  amended  thrir 
petition  and  made  appellee  Waggoner,  who  it 
was  alleged  had  the  notes  In  his  possession, 
a  party  to  the  suit  Waggoner,  among  other 
matters,  filed  a  plea  asserting  his  privilege 


of  being  sued  in  the  county  of  bis  resldaice, 
which  was  alleged  to  be  Dallas  county.  This 
plea  was  ultimately  sustained,  and  the  venue, 
of  the  suit  changed  to  Dallas  county.  Tbe 
action  of  tbe  trial  court  In  that  respect  is 
tbe  only  issue  presented  on  appeal.  There  is 
In  the  record  an  agreed  statement  of  the 
facts  which  form  the  basis  of  the  court's  ac- 
tion. We  wUl  not  undertake  a  detailed 
statement  thereof,  but  state  such  of  them, 
while  considering  the  Issue,  as  may  be  neces- 
sary to  an  Intelligent  consideration  thereof. 

[1]  Tbe  first  contention,  in  eftect,  is  that 
the  plea  was  erroneously  sustained,  for  tbe 
reason  that  at  a  former  term  of  court,  when 
the  case  was  called  for  trial,  appeUee  Wag- 
goner failed  to  present  himself  and  Insist 
upon  his  plea,  whereupon  the  court  overrul- 
ed same,  and  as  a  consequence  the  plea  was 
waived.  The  facts  In  support  of  the  issue 
thus  presented  are  that  at  a  regular  term  of 
court  the  case  was  called  for  trial,  and 
whereupon,  appellee  Waggoner  not  being 
present,  the  court  overruled  the  plea  of  privi- 
lege and  rendered  judgment  against  all  of 
the  appellees  as  prayed.  On  the  following 
day  appellees  filed  motion  for  a  new  trial 
both  as  to  the  order  overruling  the  plea  of 
privilege  as  well  as  to  the  judgment  on  the 
merits.  The  first  ground  of  the  motion  is 
that  appellees  and  their  counsel  believed  the 
case  would  be  called  on  the  day  following 
the  day  on  which  it  actually  was  called,  ac- 
companied with  a  fall  statement  of  the  facts 
and  drcnmstanoes  on  which  they  baaed  such' 
belief.  The  second  and  third  ground  is  tbat 
the  court  was  without  jurisdiction  as  to  ap- 
pellee Waggoner,  reciting  the  fiicts  forming 
the  basis  of  the  contention.  The  other 
grounds  had  reference  to  the  defense  of  all 
on  the  merits.  Neither  the  transcript  nor 
the  statement  of  facts  disclose  the  action  of 
tbe  court  on  such  motion.  The  record  does, 
however,  disclose  subsequent  proceedings  In 
the  case.  Including  the  final  judgment  from 
which  this  appeal  Is  taken,  and  we  will,  as 
does  counsel,  assume  that  the  court  sustained 
the  motl<»i  and  set  aside  the  judgment 

[2]  The  efCect  of  the  action  of  the  court  in 
granting  the  motion  for  sew  trial  was  to  re- 
instate the  cause  in  the  precise  position  It 
occupied  before  the  order  was  entered.  The 
fact  that  appellee  was  not  present  when  the 
order  was  entered  cannot  serve  as  a  basis  for 
holding  that,  being  so  absent,  be  waived  his 
plea.  Appellee  was  not  present  in  court.  It 
is  true,  but  the  reason  was  that  he  believed 
the  case  would  be  heard  the  day  following. 
The  conrt  considered  he  had  good  basis  for  his 
belief  or  the  new  trial  would  not  have  been 
granted.  Certainly  It  cannot  then  be  said 
that,  when  the  case  was  called  in  advance  of 
the .  setting  and  the  plea  overruled,  appellee 
waived  it.  Before  he  could  be  held  to  have 
waived  the  plea  it  should  at  least  appear 
that  he  had  an  opportunity  to  present  same, 
or,  having  the  opportunity,  negligently  failed 
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to  do  so.  B«re  appellee  had  neither  oi%>or- 
tnnlty  to  present  nor  occasion  to  waive  It, 
due  to  the  misunderstanding  in  reference  to 
the  setting  of  the  case. 

[3]  The  next  contention  Is,  In  substance, 
that  when  appellee  filed  his  motion  for  new 
trial  on  the  order  overruling  his  plea  of  privi- 
lege, without  reserving  his  right  to  Insist 
thereon  In  the  case  the  motion  was  granted, 
thereby  waived  It.  We  have  In  discussing 
the  first  Issue  presented  by  appellant  stated 
the  substance  of  the  motion  for  new  trial, 
which  was  that  the  case  was  heard  on  a  day 
other  than  the  one  appellee  understood  It 
would  be  heard,  and  hence  the  absence  of 
himself  and  counsel,  that  the  court  was  with- 
out jurisdiction,  and  then  a  statement  of  his 
defenses  on  the  merits  followed  by  prayer  for 
new  trial.  We  conclude  that  In  a  motion 
for  new  trial  it  Is  not  necessary  for  the  ap- 
plicant to  assert,  as  he  does  In  case  of  plead- 
ing before  trial,  that  all  pleas  to  the  merits 
are  subject  to  the  action  of  the  court  upon 
his  plea  setting  up  his  privilege  to  be  sued 
In  another  county.  The  motion  for  new  trial 
serves  to  point  out  the  alleged  errors  at  the 
trial,  and  we  know  of  no  reason  why  the  ap- 
plicant may  not  follow  any  order  he  deems 
convenient  in  that  respect  The  question  of 
the  order  of  pleading  Is  settled  long  anterior 
to  the  filing  of  the  motion  for  new  trial, 
and  whether  there  has  been  due  order  of 
pleading  must  be  determined  by  an  inspection 
«f  the  pleading  rather  than  the  order  in 
which  the  pleading  is  referred  to  in  motion 
for  new  trlaL  Farther,  as  we  construe  the 
holding  In  Wolf  v.  Sahm,  65  Tex.  Civ.  App. 
564,  120  S.  W.  1114,  121  S.  W.  561,  cited  by 
appellant,  it  decides  the  precise  question  ad- 
versely to  the  contention  here. 

[4]  It  i»  next  urged  that  the  plea  of  privi- 
lege was  waived  by  appellee  In  not  reserving 
his  right  to  thereafter  Insist  on  the  same  at -a 
term  of  court  when  the  case  was  continued 
upon  application  of  appellant  and  over  the 
objections  of  appellee.  The  facts  upon  whldi 
this  issue  is  based  are  that  at  the  September 
term  of  court,  after  appellee's  motion  for 
new  trial  bad  been  granted,  the  case  was 


called  for  trial,  and  appellant  sought  a  con- 
tinuance of  the  case,  whldi  appellee  Wag- 
goner contested.  The  application  was  grant- 
ed. Appellee  Waggoner  did  not,  when  the 
case  was  so  continued,  over  his  objections, 
reserve  the  right  thereafter  to  insist  on  hla 
plea  of  privilege.  It  does  appear,  however, 
that  appellee  was  made  a  party  to  the  suit 
in  June,  1914,  and  at  each  continuance  there- 
after, so  the  statement  of  facts  recites,  the 
case  was  continued  without  prejudice  to  his 
plea,  save  the  one  which  he  contested.  The 
case  had  in  the  meanwhile  been  placed  upon 
the  Jury  docket  Under  the  facts  stated  we 
conclude  as  an  original  question  that  sndi 
a  continuance  would  not  be  a  waiver  of  ap- 
pellee's, plea  of  privilege,  since  It  would.  In 
our  opinion,  be  illogical  to  hold  that  one  who 
contests  the  action  of  the  court  in  continuing 
his  plea  of  privilege  had  consented  thereto, 
and  hence  waived  It  However,  the  issue  has 
on  other  grounds  been  decided  adversely  to 
appellant  Dorroh  v.  McKay,  56  8.  W.  61L 
There  It  is  said,  on  authority  of  Aldridge  v. 
Webb,  92  Tex.  122,  46  S.  W.  224,  that  the  pur- 
pose of  arUde  1910,  Vernon's  Sayles'  Cav. 
Stats.,  which  requires  all  dilatory  pleas  to  be 
determined  during  the  term  at  which  they 
are  filed,  is  to  call  the  attention  of  the  court 
to  the  plea  in  order  to  enable  Uie  court  in 
the  expedition  of  business,  to  dispose  of  it 
before  trial  upon  the  merits,  and  hence  the 
party  presenting  the  plea  was  obliged  to 
bring  the  plea  to  the  attention  of  the  court 
at  the  first  term  of  court  The  court  then 
holds  that,  when  the  plea  is  called  to  the  at- 
tention of  the  court  at  the  first  term  thereof, 
as  was  done  in  the  instant  case,  and  con- 
tinued with  the  C9n8ent  of  the  court  or  other- 
wise, later  continuances  of  the  case  is  not  a 
waiver,  since,  when  the  plea  Is  called  to  the 
attention  of  the  court,  and  be  falls  to  dis- 
pose of  it,  he  does  so  on  the  ground  that  ex- 
pedition will  In  no  way  be  hindered  by  pass- 
im It  until  the  trial  upon  the  merits.  Such 
a  presumption  here  Is  clearly  to  be  indulged 
when  it  IJs  considered  that  both  the  facts  of 
the  plea,  as  well  as  the  merits,  were  to  be  de- 
termined by  Juiy,  and  could  not  be  separated. 
The  Judgment  is  affirmed. 
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PANHANDM)  &  S.  F.  RT.  CO.  v.  OtJBTIS. 
(No.  1088.) 

(Oourt  of  CStU  Appeals  of  Texas.     AmariUo. 
Dec  2T,  1016.) 

1.  £}viDKNCB  «s»317(2>—Hkab8at  BvidKnob— 

ADlliaSIBIUTT. 

Where  a  shipper  did  not  accompany  cattle, 
his  testimony  in  an  action  for  damages  in  ship- 
ment that  they  l»ought  him  a  certain  amonnt, 
that  lie  was  not  at  the  destination  and  did  not 
see  them  weighed,  but  that  the  commission  com- 
pany stated- they  weighed  a  certain  amount,  and 
furUier  testimony  that  one  animal  which  was 
killed  in  transit  weighed  a  certain  amount  at 
destination,  was  inadmissible  as  hearsay. 

[£2d.  Note. — For  other  cases,  see  Elridmce, 
Cent.  IMg.  Si  1175,  U92;  Dec.  Dig.  <9=>317(2).J 

2.  Evidence  «=a583— Suxticiency— Ihpbopkb 

ElVIDENCK. 

Where  there  is  no  evidence  to  support  the 
judgment  save  inadmissible  hearsay  evidence,  it 
must  be  reversed. 

[£3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2430;   Dec.  Dig.  (@=>593.] 

8.   EVIDBNCK  <8=>572  —  EXPKBI  WiTNBaSEB  — ' 

Weight  of  Testimony. 
In  an  action  by  an  inexperienced  shipper 
of  live  stock  for  damages  in  transit.  It  was  not 
error  to  permit  him  to  testify  as  an  expert  as 
to  the  shlpmenL  though  his  inexperience  went 
to  the  weight  of  his  testimony,  and  not  Its  ad- 
missibility. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.   Dig.  H  2395-2398:    Dec.  Dig.  <»s>572.] 

Appeal  from  Gray  County  Court;  Slier 
Faulkner,  Judge. 

Action  by  B.  J.  Curtta  against  the  Pan- 
bancDe  &  Santa  FS  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Berrersed  and  remanded. 

Terry,  Cavln  &  MUls,  of  Galveston,  and 
Hoover  &  Dial,  of  Canadian,  for  appeUant. 
Cbas.  0.  Cook,  of  Pampa,  for  appellee. 

HALL,  J.  [1,2]  Appellee  sued  appellant 
for  damages  to  cattle  shipped  from  Pampa, 
Tex.,  to  Wichita,  Kan.  The  cattle  were  sold 
on  the  market.  Appellee  did  not  accompany 
the  shipment  but  over  the  objections  of  appel- 
lant, be  was  permitted  to  testify  as  to  the 
weight  of  the  cattTe  and  the  market  price  at 
Wichita.  His  testimony  Is  that  he  did  not 
accompany  the  shipment;  that  they  brought 
him  $6  per  cwt. ;  that  he  was  not  there  and 
did  not  see  them  weighed,  but  he  knew  what 
be  received  for  them  and  wbat  tbe  commis- 
sion company  sent  to  tbe  bank  to  bis  credit ; 
that  the  commission  company  wrote  bim  tbe 
cattle  weighed  33,890  pounds  at  Wichita; 
that  bis  knowledge  was  obtained  from  that 
letter  and  from  the  account  sales  sent  him 
by  tbe  commission  company.  It  appears  that 
one  animal,  was  killed  In  transit,  and  over 
appellant's  objections  appellee  was  also  per- 
mitted to  testify  wbat  this  animal  weighed 
at  destination  and  what  Its  market  value 
was.  Tbls  evidence  was  all  hearsay  and 
should  not  have  been  admitted.  Since  the 
facts  sought  to  be  proven  by  appellee  were 


not  established  by  the  testimony  of  any  other 
witness,  tbe  judgment  must  be  reversed. 
Railway  Co.  v.  Startz,  97  Tex.  167,  77  S.  W. 
1 ;  Railway  Co.  v.  Cauble,  41  Tex.  Civ.  App. 
348,  91  S.  W.  244;  T.  &  P.  By.  Co.  v.  Leg- 
gctt,  44  Tex.  Civ.  App.  296,  99  S.  W.  176. 

[J]  We  think  the  court  did  not  err  in  per- 
mitting appellee  to  testify  as  an  expert,  and 
his  limited  experience  In  the  business  of  ship- 
ping cattle  to  market  affected  the  weight  of 
the  testimony,  and  not  Its  admissibility. 

Reversed  and  remanded. 


SODTHBBN  SURETY  CO.  v.  WESTERN  IN- 

DEMNin  CO.     (No.  7675.) 

(Court  of  Civil   Appeals   of  Texas.     Dallas. 

Nov.  18,  1916.    Rehearing  Denied 

Jan.  6,  1917.) 

1.  CONTBACTB    <S=»233—C0NSTBUCTI0N— MAIN- 
TENANCE OF  Agency— Expenses. 

Where  one  surety  company  sold  to  anoth- 
er its  business  under  a  contract  whi::h  reqaired 
tbe  seller  to  maintain  an  agency  to  aid  in  trans* 
fercing  the  business  and  to  handle  tbe  bnsiness 
in  a  certain  state  during  the  year,  and  provided 
that  the  seller  shonld  receive  a  percentage  of 
the  (ommissions  collected,  the  seller  was  re- 
quired to  pay  the  expenses  of  maintaining  that 
agency  and  uie  salary  of  subagenta  thereunder, 
since  those  duties  were  imposed  by  the  con- 
tract, BO  that  the  compensation  therein  fixed  by 
the  parties  is  controlling. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1098;   Dec.  Dig.  «=»233.] 

2.  Contracts  iS=>229(2)  —  Compensation  — 
Pebcentaqe  of  Pboftts— Computation. 

Where  a  surety  company  sold  its  pool  ex- 
cise business  to  another  under  a  contract  which 
entitled  the  seller  to  a  percentage  of  the  net 
profits  for  a  year  ending  June  15th,  and  it  ap- 
peared that  tbe  year  in  that  business  hegan 
October  1st,  so  that  a  portion  of  the  premiums 
collected  during  the  period  of  the  contract  was 
not  earned  at  its  expiration,  the  percentage  of 
the  profit  was  to  the  figured  only  on  the  portion 
of  the  premiums  received  which  was  actually 
earned  at  the  expiration  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1045;  Dec  Dig.  <8=>229(2).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Foree,  Judge. 

Suit  by  the  Western  Indemnity  Company 
against  the  Southern  Surety  Company,  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Reversed,  and  judgment  rendered  for  de- 
fendant. 

Albert  G.  Moseley,  of  St.  Louis,  Mo.,  for 
appellant  Love  &  Taylor  and  Carden,  Star- 
ling, Carden,  Hemphill  &  Wallace,  all  of 
Dallas,  for  appellee. 

RAINBY,  C.  J.  Both  appellant  and  appel- 
lee are  Incorporated.  The  appellee,  as  suc^ 
cesser  to  the  Federal  Union  Surety  Company, 
on  January  4,  1915,  brought  suit  against  ap- 
pellant for  a  settlement  on  a  contract  be- 
tween appellant  and  Federal  Union  Surety 
Company  alleging  appellant  to  be  due  it  tbe 
sum  of  $4,89630,  and  asks  judgment  tbere- 
tot.  Appellant  answered,  denying  any  In- 
debtedness to  appellee,  but  alleged  appellee 
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Indebted  to  It  In  the  sum  of  $10,380.15,  and 
asks  for  Judgment  therefor.  A  trial  was 
had  without  the  Intervention  of  a  Jury,  and 
Judgment  was  entered  against  appellant  for 
$4,S93.30,  from   which  this  appeal  is  taken. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  a  brief  rteum€  of  whldt  made 
in  appellant's  brief  we  adopt,  which  is  as 
follows: 

The  Southern  Surety  Company,  hereinafter 
styled  defendant,  has  its  principal  office  in 
St.  Louis  and  does  a  general  surety  business 
In  the  various  states.  The  Western  Indem- 
nity Company,  hereinafter  styled  plaintiff, 
does  a  casualty,  fidelity  business  in  Texas 
and  other  states. 

On  May  18,  1912,  defendant  and  Federal 
Union  Surety  Company  made  a  written  con- 
tract whereby  the  latter  transferred  to  de- 
fendant its  surety  business  and  good  will  and 
agency  force  and  agreed  tfl  establish  and 
maintain  At  Its  own  expense  a  general  agency 
office  for  the  defendant  at  Indianapolis,  Ind., 
for  one  year,  which  said  agency  was  to  co- 
operate with  the  Federal  Union  Surety  Com- 
pany in  turning  over  the  business  and  agency 
of  the  Federal  Union  Company  to  the  defend- 
ant, and  the  defendant  agreed  to  take  over 
the  business  and  agency  of  the  Federal  Unioh 
Company.  By  the  terms  of  the  contract  the 
defendant  agreed  to  pay  the  Federal  Union 
Company  for  the  business  that  the  defendant 
should  write  for  one  year  through  the  gen- 
eral agency  and  the  said  agency  force  of  the 
Federal  Union  Company  35  per  cent  of  the 
gross  premiums  received  by  the  defendant 
for  writing  two  classes  of  business  obtained 
through  the  general  agency  and  agency  force 
of  the  Federal  Union  Company,  to  wit:  (a) 
Bonds  in  substitution  or  renewal  of  Federal 
Union  Surety  Company  bonds  theretofore 
written;  and  (b)  the  first  bond  written  by 
the  defendant  for  a  person  who  bad  thereto- 
fore within  12  months  patronized  the  Fed- 
eral Union  Company  by  contracting  to  pay  It 
any  premiums  on  account  of  a  bond  execut- 
ed by  it,  by  which  was  meant,  according  to 
the  contract,  the  total  gross  premiums  lead 
return  premiums,  cancellations,  and  that  por- 
tion of  the  premiums  received  which  might 
be  paid  out  for  reinsurance.  The  contract 
also  provided  that.  In  lien  of  commissions, 
defendant  would  pay  the  Federal  Union  Com- 
pany 50  per  cent,  net  profits  derived  by 
it  from  the  pool  excise  business  as  might  be 
done  by  the  defendant  within  one  year  from 
June  15,  1912,  In  excess  of  4  per  cent  of 
such  pool  excise  business,  it  being  agreed 
that  the  net  profits  should  be  ascertained  by 
subtracting  from  the  gross  premiums  derived 
from  the  pool  excise  business  for  one  year, 
commissions  paid  to  agents,  losses,  cancella- 
tions, and  returned  premiums  accrued  during 
the  year,  on  account  of  the  business  for 
which  the  gross  premiums  were  collected,  but 
no  loss  should  be  considered  upon  which 
claim  had  not  been  made  within  60  days 
af tw  the  expiration  of  the  year. 


It  was  also  agreed  that  the  defendant 
would  jMiy  the  Federal  Union  Company  upon 
new  business  that  might  be  written  by  the 
defendant  through  the  agency  established  at 
Indianapolis  and  the  agency  force  tliat  might 
arise  within  the  state  of  Indiana  a  general 
agent's  commission  of  86  per  cent  of  the 
gross  premiums  received,  all  expense  of  pro- 
curing such  new  business  and  all  agents' 
commissions  therefor  to  be  paid  by  the 
agency  or  by  the  Federal  Union  Company; 
it  being  understood  that  the  new  business  is 
not  of  a  class  or  kind  that  may  be  embraced 
in  any  of  the  classes  of  business  above  men- 
tioned. The  contract  provided  that  the  de- 
fendant would  handle  the  business  herein- 
before mentioned  from  Its  St  Louis  office, 
except  the  business  arising  in  Indiana,  at 
any  time  It  should  so  desire,  and  that  the 
agents  then  In  the  employ  of  defendant  in 
Indiana  and  elsewhere  were  to  continue  to 
report  the  business  secured  by  them  direct 
.to  the  St  Louis  office  of  defendant,  and  that 
such  agents  were  in  no  case  to  come  under  the 
supervison  or  control  of  the  general  agency 
to  be  established  at  Indianapolis  by  the 
Federal  Union  Surety  Company,  nor  should 
such  general  agency  receive  commissions  on 
business  written  through  such  other  agents. 
Final  settlement  was  to  be  made  between 
the  defendant  and  the  Federal  Union  Com- 
pany at  the  end  of  one  year  after  June  15, 
1912,  and  no  losses,  cancellations,  returned 
premiums,  or  portions  of  premiums  paid  for 
reinsurance  should  be  charged  against  the 
Federal  Union  Company  that  had  not  arisen 
out  of  the  business  within  one  year  from  and 
after  June  16,  1912.  The  plaintiff  succeed- 
ed to  all  the  rights  and  interests  that  the 
Federal  Union  Surety  at  any  time  had  under 
the  contract  referred  to  above,  and  became 
responsible,  for  all  liabilities  of  the  Federal 
Union  Company  under  the  contract 

The  gross  premiums  covered  by  the  said 
contract  between  the  defendant  and  the  Fed- 
eral Union  Company,  other  than  the  pool 
exdse  business,  and  which  were  collected 
by  the  Federal  Union  .  Surety  Company, 
amounted  to  $12,395.66,  and  it  Is  agreed  that 
the  Federal  Union  Surety  Company  Is  enti- 
tled to  the  following  credits,  to  wit: 

Commission,  at  35% $14,838  44 

Cash    paid    by   the    Federal   Union 

Surety  Company  to  defendant. . .     15,606  40 

Postage 30  00 

./Etna  Trust  Company 355  02 

Commission  on  outside. business. . .  446  82 

One-half  of  brokerafts  and  one-lialf 

of  license  fees 887  47 

Or  a  total  of $82,014  15 

Leaving  a  balance  which  the  defendant  daims 
to  be  due  it  upon  this  part  of  the  statement  of 
$10,380.41. 

The  business  provided  for  In  the  contract 
over  which  this  controversy  arose  was  trans- 
acted In  the  states  of  Indiana  and  New 
York,  and  are  controlled  foy  separate  provi- 
sions. 

[1]  1.  Under  the  proVlsioQB  rdatlng  to  the 
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business  to  be  done  In  Indiana  the  appellee 
claims  the  snm  of  |S,30O.19  as  expenses  paid 
to-  subagents,  and  tbls  snm  was  allowed  by 
the  trial  court  as  Just  Appellant  insists  that 
the  conrt  erred.  In  that  it  is  contrary  to  the 
terms  of  the  contract. 

The  contract,  In  effect,  provides  that  the 
Federal  Union  Surety  Company  should  main- 
tain an  agency  in  Indiana,  pay  all  expenses, 
and  account  to  appellant  in  consideration 
therefor ;  for  such  services  it  was  to  receive 
35  per  cent  of  the  gross  premiums  received. 
Wb  are  of  the  opinion  that  the  terms  of  the 
contract  providing  for  the  consideration  to 
be  paid  excludes  the  idea  of  any  further 
amount  being  paid.  The  maintaining  of  an 
agency  necessarily  involves  the  expense  of 
<;iibagent,  and,  as  appellee  had  contracted  to 
maintain  an  agency,  it  must  necessarily  bear 
the  burden  thereof.  Boren  v.  Life  Ins.  Co., 
99  Oa.  238,  25  S.  E.  814;  Montgomery  v.  Life 
Ins.  Co.,  97  Fed.  913,  88  O.  C.  A.  653;  CTark 
&  Skyles  on  Agency,  vol.  1,  {  362. 

The  compensation  having  been  fixed  In  the 
cwitract  for  the  services  rendered,  it  controls. 

In  Olark  &  Skyles,  supra,  the  mle  is  thus 
stated: 

"A  contract  of  agency  may  expressly  fix  the 
amount  of  compensation,  and  may  also  fix  the 
mode  of  payment  and  the  conditions  on  the  hap- 
pening of  which  it  shall  be  deemed  to  have 
been  earned,  and  when  this  ia  the  case  the 
express  terms  of  the  contract-  are  controllint;. 
In  other  words,  an  express  aRreement  as  to 
compensaticm,  if  there  is  no  breach  of  contract 
by  the  principal,  will  exclude  any  implied  con- 
tract or  eastern  to  pay  compensation  otherwise 
tbaa  as  agreed,  and  the  axent  cannot  recover 
on  a  qnantnm  meruit  nnder  auch  a  contract 
There  is  'no  standard  of  value  that  could  be 
more  satisfactory  than  that  which  the  parties 
fix  for  themselves,  and  where  there  is  a  special 
contract  fixing  the  terms  and  conditions  on 
which  one  party  shall  serve  another,  in  the  ab- 
sence of  proof  rescinding  and  altering  it,  it  is 
con<!lnsive.'  Thus,  if  the  contract  provides  that 
the  principal  shall  pay  the  agent  what  the  prin- 
cipal thinks  right  after  the  services  are  per- 
formed, the  compensation  fixed  by  the  principal 
IB  conclusive,  in  the  absence  of  fraud  or  bad 
faith,  although  considerably  less  than  the  rea- 
sonable value  of  the  services." 

It  was  error  for  the  court  to  allow  appellee 
the  amount  paid  subagents  in  rendering  his 
judlgment 

[2]  2.  Pertaining  to  the  business  In  the 
state  of  New  York  there  is  a  difference  be- 
tween the  parties.  The  appellee  claims  that 
under  the  contract  It  is  entitled  to  the  sum 
of  $9,916.52,  which  was  allowed  by  the  trial 
court;  while  the  appellant  concedes  the 
amount  to  be  $5,831.52  and  charges  that  the 
evidence  does  not  show  a  larger  amount.  Re- 
lating to  this  branch  of  the  case,  the  contract 
reads: 

"In  lien  of  commission.  Southern  Surety  Com- 
pany wiU  pay  to  Federal  Union  Surety  Company 
50  per  cent  of  the  net  profits  derived  by  it  from 
the  pool  excise  business  of  Federal  Union  Surety 
Company  in  the  state  of  New  York  taken  over 
by  Southwn  Surety  Company  for  one  year  from 
the  date  of  acceptance  hereof,  it  being  under- 
stood that  the  60  per  cent  of  the  net  profits 
herein  provided  for  shall  be  calculated  upon  so 
much  of  such  excise  business  as  may  be  done  by 


Sonthem  Surety  Company  within  one  year  from 
June  16,  1912,  in  excess  of  4  per  cent,  of  such 
pool  excise  business,  which,  it  is  hereby  agreed. 
Das  been  or  will  be  assigned  to  Southern  Sure- 
ty Company  in  its  own  right  The  net  profits 
aforesaid  shall  be  arrived  at  by  subtracting 
from  the  gross  premiums  derived  from  such 
business  for  the  period  mentioned  commissions 
paid  to  agents,  losses,  cancellations,  and  return- 
ed premiums  accrued  during  such  year  on  ac- 
count of  the  business  for  which  such  gross  pre- 
miums are  collected,  provided,  however,  that 
no  loss  shall  be  considered  upon  which  the 
daim  is  not  made  within  sixty  days  after  the 
expiration  of  such  year." 

"Seventh.  Complete  and  final  settlement  is  to 
be  made  at  the  end  of  one  year  after  June  16, 
1912,  between  Southern  Surety  Company  and 
Federal  Union  Surety  Company,  and  no  losses, 
cancdlations,  returned  premiums,  or  portions 
of  premiums  paid  for  reinsurance  shall  be 
charged  against  Federal  Union  Surety  Company 
that  have  not  arisen  out  of  the  business  here- 
inbefore described  or  that  have  not  occurred 
within  one  year  from  and  after  June  16,  1912." 

The  excise  agreement  marked  Exhibit  B, 
to  which  appellant  was  a  party,  is  a  mutual 
reinsuring  agreement  to  which  the  Federal 
Union  Surety  Company  was  not  a  party.  It 
shows  that  the  pool  excise  year  began  October 
1st  of  each  year  and  ended  September  30tb 
the  following  year.  Appellee  "in  its  first 
amended  original  petition  contends  tbiat  it 
has  the  right  to  recover  a  share  in  the  whole 
business  done  by  Southern  Surety  Company 
from  October  1,  1912,  to  September  30,  1913. 
Southern  Surety  Company  says  that  it  is 
willing  to  pay  such  share  of  those  earnings 
as  are  properly  proportionable  to  the  period 
of  the  year  extending  from  October  1, 1912,  to 
June  16,  1913,  or  such  share  as  would  be 
based  upcm  seventeen  twenty-fourths  of  the 
year's  earnings."  The  contention  of  South- 
em  Surety  Company  is  that  the  Interest  of 
plaintiff  attaches  to  only  seventeen  twenty- 
fourths  of  these  gross  premiums,  for  only 
seventeen  twenty-fourths  thereof  would  be 
earned  by  June  16, 1918,  and  that  the  remain- 
ing seven  twenty-fourths  thereof  would  not  be 
earned  until  after  June  15,  1913— in  other 
words,  would  not  be  earned  at  all  within  the 
year  covered  by  Exhibit  A. 

The  excise  business  done  began  October  1, 
1912,  and  ended  September  30,  1913,  and 
gross  premiums  paid  in  advance  about  Oc- 
tober 1,  1912,  amounted  to  the  snm  of  $733, 
708.70.  Said  premiums  were  to  run  for  the 
following  12  months.  The  commissions  for 
said  year  were  $127,174.14,  and  cancellations 
amounted  to  $5,980,  or  making  the  total  de- 
duction, $133,154.14,  leaving  net  premiums  to 
the  amount  of  $600,554.86.  This  amount  rep- 
resents total  premiums  for  the  period  of  12 
months  from  October  1,  1912,  to  September 
30,  1913. 

On  Jnne  15,  1913,  of  these  premiums  only 
that  portion  actually  earned  up  to  that  date 
should  be  considered  in  any  statement  of 
profits;  in  other  words,  while  premiums  may 
have  all  been  paid  within  one  month,  they 
were  paid  in  advance  for  a  period  of  12 
mcxiths,  and  were  only  available  for  the 
computation  of  profits  when  actually  earned ; 
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8o  in  arriving  at  the  profits  for  8^  moatbs 
of  this  period  It  Is  only  fair  to  take  Into  ac- 
count the  earned  premiums  for  this  period 
or  from  October  1,  1912,  to  June  15,  1913, 
which,  after  making  the  proper  deduc- 
tions, would  leave  for  the  share  of  each 
$5,861.52.  Deducting  this  amount  from  the 
amount  of  $10,380.41  to  which  appellant  Is 
entitled  leaves  due  appellant  $4,518.89,  for 
which  Judgment  In  Its  favor  Is  here  rendered. 

Believing  the  evidence  shows  that  the  trial 
court  erred  In  rendering  Judgment  In  favor 
of  appellee,  It  Is  reversed,  and  Judgment 
here  rendered  for  appellant  for  said  sum  of 
N.5ia89. 

Reversed  and  rendered. 


HUNTER  V.  RICH  et  oL    (No.  7767.) 

(Court  <tf  Civil  Appeals  of  Texas.    Dallas.    Nov. 
18,  191&    Rehearing  Denied  Jan.  6,  1917.) 

Municipal  Oobpobations  ®=a©18(3)— Bonds 
— EiJEonoN — NoTicK— SninoiKNOY. 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1014, 
art.  606,  providing  that  a  proposition  for  issu- 
ance of  municipal  bonds  shall  distinctly  specify 
the  purpose,  the  amount,  t!he  time  payable,  and 
the  rate  of  interest,  and  article  616,  providing 
that  any  city  or  town  providing  for  issuance  of 
bonds  shall  provide  for  levy  and  collection  of  a 
tax  annually  of  sufficient  amount  to  pay  annual 
interest  and  a  sinking  fund  to  retire  the  indebt- 
edness, and  article  884,  providing  for  an  ad 
valorem  tax  to  pay  interest  and  creating  a  sink- 
ing fund,  the  notice  for  an  election  on  a  bond 
question  need  not  specif  the  rate  of  the  tax  to 
be  levied,  but  that  is  left  to  the  ci^  council  or 
town  board. 

[Ekl.  Note. — For  other  cases,  see  MunidiMd 
Corporations,  Cent  Dig.  {  1921;  Dec.  Dig.  «=> 
018(3).] 

Appeal  from  District  Court;  Hill  County; 
Horton  B.  Porter,  Judge. 

Injunction  by  R.  T.  Hunter  against  BL 
Rice  and  others.  Judgment  for  defendants, 
and  order  overruling  motion  for  new  trial, 
asd  complainant  appeals.    Affirmed. 

Shurtleft  &  (Tummlngs  and  J.  E.  <}larke,  all 
of  Hlllsboro,  and  (Thas.  L.  Black,  of  Austin, 
for  appellant.  Morrow  &  Morrow,  of  Hllls- 
boro, for  appeUees. 

TAIiBOT,  J.  l%e  following  statement  of 
the  nature  and  result  of  the  suit  Is  taken 
from  appellant's  brief:  This  suit  was  filed 
by  the  appellant,  R.  T.  Hunter,  against  the 
appellees,  E.  Klce,  W.  S.  Ford,  J.  N.  Collier, 
A.  D.  Rhea,  P.  J.  Sherman,  and  J.  C  Fin- 
ley,  the  appellant  seeking  to  enjoin  the  issu- 
ance and  sale  of  certain  bonds  of  the  town 
of  Whitney,  Tex.,  and  the  levy  and  collection 
of  a  tax  to  pay  the  Interest  on,  and  provide 
a  sinking  fund  for  the  payment  of,  said 
bonds.  The  cause  was  tried  before  the  court 
without  a  Jury,  and,  after  hearing  the  case, 
the  court  rendered  Judgment  In  favor  of  ap- 
pellees. Appellant  thereupon  filed  bis  mo- 
tion for  new  trial  and  said  motion,  upon  con- 


sideration, was  overruled  by  the  court,  and 
appellant  excepted  to  sucb  action  and  gave 
notice  of  appeal,  and  has  in  due  time  and 
manner  perfected  his  appeal  to  this  court. 

The  appellant,  R.  T.  Hunter,  alleged  that 
he  was  a  qualified  voter  and  property  tax- 
payer of  and  resided  In  the  town  of  Whitney, 
Hill  county,  Tex.,  and  further  alleged  that 
the  appellee  E.  Rice  was  the  duly  elected, 
qualified,  and  acting  mayor  of  the  said  town, 
and  that  the  other  defendants-  named  were 
the  duly  elected,  qualified,  and  acting  alder- 
men of  said  town.  Appellant  further  averred 
that,  on  September  14,  1915,  the  appellees. 
In  their  official  capacity,  passed  an  order, 
whereby  they  ordered  that  an  election  should 
be  held  in  said  town  of  Wfiltney  on  October 
19,  1016,  to  determine  whether  or  not  the 
appellees  should  be  authorized  to  issue  the 
bonds  of  said  town  in  the  sum  of  $15,000, 
payable  40  years  after  date,  bearing  interest 
at  the  rate  of  6  per  cent  per  annum,  "and 
to  levy  a  tax  sufficient  to  pay  the  Interest  on 
said  bonds  and  create  a  sinking  fund  suf- 
ficient to  redeem  them  at  maturity,"  for  the 
pui-pose  of  constructing  a  waterworks  sys- 
tem in  said  town.  He  further  averred  that 
on  October.  19th,  the  said  election  was  held, 
and  that  the  appellees  thereafter,  on  October 
25th,  declared  the  result  of  said  election  as 
being  In  favor  of  the  Issuance  of  said  bonds 
and  the  levy  qf  said  tax,  and  that  the  ap- 
pellees were  seeking  and  preparing  to  issue 
said  bonds  and  to  levy  the  said  tax,  and 
would  do  so  unless  restrained  by  the  court 
Appellant  further  averred  that  the  election 
was  void,  and  all  the  orders  and  proceedings 
of  the  appellees  were  void  for  the  reasons: 
(1)  That  there  was  no  law  of  the  state  au- 
thorizing the  town  of  Whitney  to  Issue  bonds 
for  the  purpose  specified  in  said  order;  (2) 
that  no  legal  and  sufficient  notice  of  the 
election  had 'been  given  before  the  same  was 
held;  (3)  that  the  order'  for  the  electioa  was 
void,  because  the  same  did  not  sped^,  as  re- 
quired by  law,  the  rate  of  taxes  to  be  voted 
to  pay  the  Interest  on  said  bonds  and  provide 
a  sinking  fund  for  their  redemption.  Appel- 
lant prayed  for  a  writ  of  injimctlon  to  issne, 
restraining  the  appellees  from  issuing  said 
bonds  and  from  selling  the  same  when  issued 
and  from  levying  or  attempting  to  levy  or 
collect  the  said  tax.  The  appellees  answered 
by  general  demurrer,  general  denial,  and  by 
special  answer  that  the  bonds'  referred  to  in 
plaintiffs  petition  were  regularly  Issued,  and 
that  all  the  proceedings  had  and  done  with 
respect  to  their  Issuance  were  'valid,  and  that 
proper  notice  was  given,  etc. 

The  appellant  presents  but  one  assignment 
of  error,  namely: 

"The  court  erred  In  denying  the  injnnctioii 
prayed  for,  for  the  reason  that  tie  order  for 
the  bond  election  did  not  specif  the  rate  o( 
taxation  proposed  to  be  assessed  and  levied  to 
support  the  said  bonds,  as  required  by  the  laws 
of  this  state,  and  the  said  order  was  therefore 
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void,  and  th«  election  ordered '"was  therefore 
vdd,  and  the  said  b<«dB  illegal  and  void." 

The  order  for  the  election  In  question  was 
regularly  made  by  the  appellees  on  Septem- 
ber 13,  1915,  and  by  its  terms  ordered  that 
an  election  be  held  In  the  town  of  Whitney 
on  the  19tb  day  of  October,  1916,  and  that  at 
said  election  the  following  preposition  be 
snbmltted: 

"Shall  the  dty  conndl  of  the  city  of  Whitney 
be  authorized  to  issue  the  bonds  of  said  city 
in  the  sum  of  fifteen  thotiaand  dollars  ($15,000.- 
00),  payable  (40)  forty  years  after  date,  with 
the  option  of  redeemintr  same  at  any  time  after 
ten  years  from  date,  bearing  interest  at  the  rate 
of  (p%)  five  per  cent,  per  annum,  payable  an- 
nually and  to  levy  a  tax  sufficient  to  redeem 
them  at  maturity,  for  the  purpose  of  construct- 
ing a  waterworks  system  in  the  said  city  of 
Whitney?" 

The  qneetloa  presented  Is,  Does  the 
law  require  that  the  order  for  a  bond  elec- 
tion of  the  character  Involved  In  this  proceed- 
ing shall  specify  the  rate  of  taxation  to  be 
levied  and  collected  for  the  payment  of  the 
bonds?  Artide  606  of  Vernon's  Sayles'  Tex- 
as Civil  Statutes  prescribes  how  the  prop- 
osltioD  In  snch  cases  shall  be  submitted  to  a 
vote  of  the  qualified  taxpaylng  voters  of  the 
dty,  and  reads  as  follows; 

"The  proposition  to  be  submitted  for  the  is- 
suance «f  bonds  shall  distinctly  specify  the  pur- 
pose for  which  the  bonds  are  to  be  issued,  the 
amount  thereof,  the  time  in  which  they  are  pay- 
able, and  the  rate  of  interest;  and  all  voters 
desiring  to  support  the  proposition  to  issue  bonds 
shall  have  written  or  printed  upon  their  ballots 
the  words,  'For  the  issuance  of  bonds,'  and 
those  opposed  ^hall  have  printed  upon  their  bal- 
lots the  words,  'Against  4be  issuance  of  bonds.'  " 

This  statute,  as  will  be  observed,  does  not 
require,  as  one  of  the  requisites  of  the  order 
to  be  made  for  the  election,  that  It  state,  ei- 
ther in  a  general  way  or  specifically,  the  tax 
to  be  levied,  and  we  have  found  no  statute  to 
that  effect.  The  case  differs  materially  from 
Parks  V.  West,  108  S.  W.  466,  seemingly  re- 
lied on  by  appellant,  and  the  case  of  Low- 
rance  v.  Schwab,  46  Tex.  Olv.  App.  67,  101 
8.  W.  840,  cited  in  the  Park-West  Case.  In 
those  cases  the  statute  under  which  the  elec- 
tions were  authorUsed  and  held  required  that 
the  order  therefor  should  state  the  amount 
of  the  tax  to  be  voted  on,  and  the  orders 
made  in  both  cases  were  to  th^  effect  that 
the  purpose  of  the  election  was  to  determine 
whether  or  not  a  tax  not  to  exceed  in  any 
one  year  a  certain  number  of  cents  on  the 
llOO  valuation  of  property  subject  to  taxa- 
tion In  the  respective  districts  shall  be  levied, 
etc.  In  holding  In  those  cases  that  the  elec- 
tion for  the  bond  Issue  and  tax  levies  was 


void  because  the  orders  therefor  did  not  state 
the  exact  rate  of  the  tax  which  it  was  pro- 
posed to  levy,  the  conclusion  was  reached 
that  under  the  provisions  of  the  statutes  ap- 
plicable, the  vote  at  such  an  election  must  be 
for  a  specific  tax,  and  vested  In  the  authori- 
ties ordering  the  election  no  discretion,  either 
as  to  whether  the  levy  of  the  tax  should  be 
made  or  as  to  Its  amount;  that  said  provi- 
sions, taken  together,  clearly  meant  that  the 
petition  fixes  the  amount  for  which  the  elec- 
tion is  to  be  ordered,  and  the  order  enables 
the  voter  to  vote  for  the  g)eclflc  sum  pro- 
posed to  be  levied,  thus  leaving  nothing  to 
the  discretion  of  those  ordering  the  election, 
but  rendering  their  duties  purely  ministerial. 
In  discussing  the  Lowrance-Schwab  Case, 
which  met  with  the  approval  of  this  court 
when  the  opinion  In  the  Parks-West  Case 
was  written,  and  which  still  meets  its  approv- 
al, it  was  pointed  out  that  }n  view  of  the  fact 
that  the  order  for  the  election  stated  that  Its 
purpose  was  to  determine  whether  or  not  a 
tax  not  to  exceed  20  cents  on  the  $100  valua- 
tion of  taxable  property,  the  commissioners' 
court  under  the  election  held  might  have  lev- 
ied any  sum  up  to  20  cents  on  the  $100  valu- 
ation and  that  there  was  no  authority  in  the 
law  for  the  delegation  of  the  discretion  of  the 
voter  to  the  commissioners'  court.  Xbe  rea- 
sons for  declaring  the  elections  void  In  the 
cases  referred  to  because  the  orders  therefor 
did  not  specify  the  rate  of  the  tax  which  it. 
was  proposed  to  levy  do  not  exist  in  the 
present  case.  Here  the  statute,  not  mly  di- 
rects that  the  dty  council  shall,  at  the  time 
it  authorizes  the  execution  of  bonds,  provide 
for  the  levy  and  collection  of  a  tax  suffident 
to  pay  the  annual  Interest  on  such  bonds  and 
create  a  sinking  fund  for  the  redemption  of 
the  bonds  at  maturity,  but  that  the  city  conn- 
dl  or  other  munldpal  authorities  shall  levy 
such  a  tax.  Vernon's  Sayles'  Texas  Civil 
Statutes,  616,  884.  In  no  provision  of  the 
statute  is  it  required  that  the  amount  of  the 
tax  be  stated  in  the  order  for  the  election,  or 
that  the  amount  of  the  tax  shall  be  deter- 
mined by  a  vote  of  the  qualified  taxpaylng 
voters  of  the  dty.  As  we  understand  the 
statutes  relating  to  cases  like  the  present, 
the  Legislature,  perhaps  because  the  amount 
of  the  tax  to  be  levied  for  the  payment  of  the 
bonds  was  based  on  taxable  values,  which 
might  change  each  year,  has  clothed  the  dty 
coundl  with  the-  authority  to  ascertain  the 
amount  of  that  tax  and  to  levy  the  same. 

The  judgment  of  the  court  below  is  af- 
firmed. 
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CANALB}S  et  nz.  ▼.  CANALES  et  aL 
(No.  5842.) 

(Court  of  Civil  Appeals  ot  Texas.    San  Antonia 

Dec.  6,  1916.     Rehearing  Denied 

Jan.  10,  1917.) 

HOUESTEAD   «=S>209%    —   SAI.E   UKDKB  BZKCTT- 

TioN — Teufobast  Injunction. 
In  a  suit  to  restrain  sale  under  execution  of 
an  alleged  homestead,  the  plaintiffs  were  entitled 
to  a  temporary  injunction,  restraining  a  sale  of 
the  property,  to  prevent  a  cloud  upon  the  ti- 
tle, until  the  cause  could  be  tried  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  <S=»209%.] 

Appeal  from  Dl&trict  Court,  Jim  Wells 
County;   V.  W.  Taylor,  Judge. 

Suit  for  Injunction  by  Fructuoso  Canales 
and  wife  against  Andres  Canales  and  others. 
From  an  Interlocutory  order  refusing  a  tem- 
porary injunction,  plaintiffs  appeal  Revers- 
ed, and  temporary  injunction  granted. 

S.  H.  Woods,  of  Alice,  for  appellants.  Ca- 
nales ft  Daucy,  of  BrownsvUle,  and  J.  F. 
Carl,  P.  H.  Swearingen,  Jr.,  and  Qeo.  Q. 
Clifton,  aU  of  San  Antonio,  for  appeilees. 

FLY,  O.  J.  This'  is  a  suit  institnted  by 
appellants  to  restrain  the  sale  ander  execu- 
tion of  a  certain  tract  of  land  alleged  to  be 
the  homestead  of  appellants,  and  consequent- 
ly exempt  from  sale  under  execution.  There 
was  a  preliminary  hearing  of  the  cause,  and 
this  appeal  is  perfected  from  an  interlocu- 
tory order  of  the  court  refusing  a  tempo- 
rary injunction. 

The  evidence  was  conflicting  as  to  whether 
the  land  tn  dispute  was  a  homestead  or  had 
been  abandoned  by  appellants,  but  the  ques- 
tion was  one  of  fact,  and  forms  a  reasonable 
ground  for  the  belief  that  appellants  will 
probably  sustain  great  harm  if  this  property 
is  sold  under  execution,  and  that  nothing 
bat  a  short  delay  will  be  encountered  by 
app^ees.  We  think,  therefore,  that  the 
conrt  should  have  granted  the  temporary 
writ  of  injunction  and  restrained  a  sale  of 
the  property  until  the  cause  could  be  tried 
on  its  merlta  Friedlander  v.  Ehrenworth, 
58  Tex.  860;  Daniels  v.  Daniels,  127  S.  W. 
569. 

Even  if  the  old  rule  of  refusing  an  injunc- 
tion, when  the  applicant  has  an  adeqnate 
legal  remedy,  were  in  force  in  Texas,  the 
right  to  an  injunction  to  restrain  the  sale  of 
a  homestead,  under  execution,  would  exist. 
The  sale  would  cast  a  cloud  upon  the  title 
to  the  property,  and  the  owners  would  have 
the  right  to  an  injunction  to  prevent  such 
cloud.  Joyce  on  Injunctions,  §§  708,  700; 
Van  liatcllff  v.  CaU.  72  Tex.  491,  10  S.  W. 
578;  Mann  v.  WJallis,  75  Tex.  611,  12  S.  W. 
1123;  Leachman  v.  Oapps,  89  Tex.  690,  36 
S.  W.  250 ;  Wylde  ▼.  Capps,  27  Tex.  Civ.  App. 
112,  66  S.  W.  648;  Barr  y.  Simpson,  64  Tex. 
av.  App.  105,  117  S.  W.  1041. 

Appellants  have  a  case  which  should  be 


determined,  if  th^  so  desire,  by  a  jury,  on 
its  merits,  and  they  should  not  have  a  dead 
placed  on  their  title  before  a  final  trial, 
which  they  will  be  compelled  to  have  re- 
moved: 

The  Judgment  of  the  trial  court  is  reversed, 
and  a  temporary  writ  of  injunction  is  grant- 
ed, restraining  the  sale  of  the  land  described 
in  the  petition  until  the  cause  is  Anally  dis- 
posed of  on  its  merits. 


FIDEIITI  TRUST  CO.  v.  RE(3T0B  «t  aL 

(No.  1068.) 

(Court  of  Civil  Appeals  of  Texas.    Amarilla 

Dec.  6, 1916.    Rehearinx  Denied 

Jan.  8,  1917.) 

1.  Girrs  4=949(^— SuFirioucNOT  of  Evidbncc 

— iNJXmOTIOH. 

Evidence,  in  an  action  to  restrain  a  sale  of 
property  under  execution  in  satisfaction  of  a 
judgment  against  the  husband  of  the  principal 
plaintiff,  held  to  sustain  a  finding  that  the  prop- 
erty in  question  was  acquired  by  such  plaintiff 
as  a  gift  from  persons  to  whom  she  and  her 
husband  bad  sold  property,  and  not  as  part  con- 
sideration for  such  property. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  i  99;   Dec.  Dig.  «s»49(4).] 

2.  FSAUDUIANT    OonVKTAKOBS     lH—lA     DBB) 

TO  Equitabix  Ownkb. 
A  vendor  cannot  commit  a  fraud  on  credit- 
ors by  making  a  deed  to  a  grantee,  to  wbom  the 
land  already  b^ongs  by  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  102-104;  Dec  Dig. 
«=:>44.] 

3.  Appkai.  and  Ebbob  ®=3934@)— Fnfoinas 

TO  StrPPOBT  jT7DaiCBNT— FBKSDkPTIOir. 

Where,  in  an  acti<p  to  enjoin  the  sale  of 
property  in  satisfaction  of  a  Judgment  agalDst 
the  husband  of  the  principal  plaintifC,  tiie  issue 
whether  a  prior  contract  between  such  plaintill 
and  those  from  whom  she  claimed  to  nave  ac- 
quired the  property  as  a  gift  was  a  contrast  of 
sale  or  a  mortgage  is  not  requested  to  be  sub- 
mitted, or  submitted'  to  the  Jury,  and  a  find- 
ing that  such  contract  was  a  contract  of  sale  is 
necessary  to  the  judgment,  it  will  be  presumed 
on  appeal  that  that  the  trial  court  so  found. 

[Ed.  Note.— For  otheic  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  3777;  Dee.  £Mg.  «=> 
034(2).] 

Appeal  from  District  Court,  Fisbo'  Coun- 
ty ;  Jna  B.  Thomps(»,  Judge. 

Suit  by  Madeline  E.  Rector  and  others 
against  R.  P.  House  and  others,  and  the  Fi- 
delity Trust  Company  intervened.  .  From 
Judgment  for  plaintiffs,  intervener  appeals. 
A£Srmed. 

Thompson  &  Barwlse,  G.  W.  Wharton,  and 
Geo.  Thompson,  Jr.,  all  of  Ft,  Worth,  and  L. 
H.  McCrea,  of  Roby,  for  appellant  Wood- 
ruff &  Woodruff,  of  Sweetwater,  for  appd- 
lees. 

HUFF,  O.  J.  The  appellant  alone  briefs 
this  case,  and  we  adopted  the  following  state- 
ment of  the  pleadings  as  set  out  in  its  brief: 

"This  is  an  injunction  suit  brought  by  Made- 
line E.  Rector,  joined  pro  forma  by  her  hus- 
band, E.  R.  Rector,  seeking  to  restrain  R.  P. 
House,  sheriff  of  Fisher  county,  Tex.,  and  the 
Royston  State  Bank,  a  corporation,  foom  sell- 
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inK  170.726  acTM  of  land  In  Fisher  count;, 
Tex.,  as  well  as  lota  Nob.  13  and  14,  in  block  12, 
in  the  city  of  RoyatMi,  Fisher  county,  Tex., 
under  alias  ezeeation  issued  out  of  the  district 
court  of  Fisher  county,  Tex.,  on  the  15th  day 
of  JuW,  A.  D.  1915,  by  J.  C.  BUbun,  clerk  of 
the  said  conrt,  in  cause  No.  696,  style  Royston 
State  Bank  t.  E.  R.  Rector  et  al.,  to  satisfy 
the  balance  due  on  said  Judgment  amounting 
to  the  sum  of  $49.10.  The  petition  of  injunc- 
tion alleKed  that  the  said  property  levied  up- 
on by  the  sheriff  was  the  separate  property  of 
Madeline  B.  Rector,  and  was  acquired  by  her 
as  a  idft,  and  that  a  doud  has  been  placed  upon 
her  title  by  reason  of  the  levy  made  by  the 
sheriff  under  the  said  alias  execution  and  ad- 
vertisement of  sale  of  the  said  property;  said 
petition  prayed  for  the  issuance  for  a  writ  of 
injunction.  restraininK  R.  P.  'House,  sheriff, 
from  selUnK,  or  from  further  offering  for  sale, 
the  property  described,  and  further  oraying 
that  the  cloud  so  cast  upon  the  title  of  Made- 
line E.  Rector  to  the  said  property  be  removed 
upon  final  hearing,  and  that  the  said  levy  made 
by  the  sheriff  under  the  alias  execution  be  de- 
clared null  and  void  and  be  held  for  naught 
Said  petition  for  injunction  was  granted  by  the 
court,  and,  appellee  having  filed  a  bond,  as 
required  by  the  court,  the  derk  of  the  district 
court  of  IHsher  county.  Tex.,  on  September  4, 
1915,  issued  a  writ  of  injunction,  restraining 
the  sheriff,  R.  P.  House,  from  selling  the  prop- 
erty, heretofore  described,  said  writ  of  injunc- 
tion being  served  upon  the  said  R.  P.  Moore, 
sheriff,  on  September,  6, 191S,  by  T.  W.  Benson, 
constable  of  Fisher  county,  Tex.,  and  being 
returnable  to  the  district  court  of  Fisher  conn- 
ey,  Tex.,  on  September  28.  1915. 

"On  December  80,  1915,  the  Fidelity  Trust 
Company,  appellant  herein,  intervened  in  said 
injunction  suit,  and  alleged:  (1)  That  it  was 
trustee  for  the  Royston  State  Bank,  all  the  as- 
sets of  the  said  Royston  State  Bank  having 
been  duly  transferred  and  assigned  to  it,  among 
which  assets  was  the  judgment  of  the  Royston 
State  Bank  v.  E.  R.  Rector  et  al.,  upon  which 
the  levy  of  the  property  in  controversy  wag 
made.  (2)  That  the  property  in  controversy 
and  pre^oualy  described,  and  which  was  levied 
qpon  by  the  sheriff,  R.  P.  House,  was  commu- 
nity property  of  E.  R.  Rector  and  wife,  Made- 
line B.  Rector,  the  title  to  said  property  being 
in  Madeline  E.  Rector  as  a  matter  of  record. 
(S)  That  said  property  in  controversy  was 
not  the  separate  property  of  Madeline  E.  Rec- 
tor, appellee  herdn,  and  was  not  acquired  by 
her  as  a  gift  by  reason  of  the  fact  that  said 

Sroperty  was  conveyed  to  the  said  Madeline 
S.  Rector  at  the  instance  and  request  of  Broad 
tt  Bomar  of  the  dty  of  Ft.  Worth,  who  had 
been  presented  for  a  long  dme  prior  thereto 
with  a  daim  of  E.  R,  Rector  for  certain  de- 
mands and  moneys  which  the  said  E.  R.  Rector 
asserted  that  the  said  Broad  Se  Bomar  owed 
him,  and  an  eqtdtable  interest  in  4.000  acres  of 
land,  ritnated  in  Jones,  and  Fisher  counties, 
Tex.  (4)  That  the  said  Broad  &  Bomar,  in 
order  to  quiet  B.  R.  Rector  in  his  demands  and 
daims  as  set  forth,  and  with  the  purpose  of 
compr'omise  and  settle  once  and  for  all  all  the 
said  daims  and  demands  hdd  by  the  said  E.  R. 
Rector  against  Broad  &  Bomar,  had  the  prop- 
erty in  controversy  conveyed  to  Madeline  E. 
Rector  upon  the  Instance  and  request  of  her 
hnsband,  E.  R.  Rector,  and  with  the  purpose 
and  intention  of  placing  said  property  beyond 
the  reach  of  B.  R.  Rector's  creditors,  and  to 
binder  and  delay  them  from  collecting  their 
debts  and  demands.  (S)  That  at  the  time 
Broad  ft  Bomar  bad  the  property  in  controver- 
sy conveyed  to  appellee,  Madeline  E.  Rector, 
the  said  Madeline  E.  Rector  and  her  husband, 
E.  R.  Rector,  executed  a  release  to  Broad  & 
Bomar,  extingidshing  all  of  their  demands  and 
claims  againat  Broad  &  Bomar,  the  said  rdease 
beiox  in  the  form  of  a  general  warranty  deed 
from  E.  R.  Rector  and  wife,  Madeline  B.  Rec- 


tor, to  Broad  &  Bomar,  conveying  all  of  their 
right,  title,  and  interest  in  a  certain  4,000-acre 
tract  of  land  in  Jones  and  Fisher  counties,  out 
of  which  the  original  daim  or  claims  of  E.  R. 
Rector  against  Broad  &  Bomar  arose.  (6)  In- 
tervener- denied  that  the  property  in  contro- 
versy bdonged  to  the  separate  estate  of  Made- 
line B.  Rector,  denied  it  was  a  gift  to  her, 
denied  that  her  husband  B.  R.  Rector,  had  no 
interest  therein,  and  generally  denied  all  of  the 
allegations  of  appellee,  and  demanded  strict 
proof  thereof.  (7)  Intervener  alleged  that  the 
proiiert?  in  controversy,  levied  upon  and  ad- 
vertised for  sale  by  the  sheriff,  R.  P.  House,  be- 
longed to  the  community  estate  of  appellee, 
Madeline  E.  Rector,  and  E.  R.  Rector,  and  as 
such  it  was  subject  to  execution  and  levy  so 
made  by  the  sheriff— by  reason  of  all  of  which 
allegations,  appellant  prayed  that  upon  a  hear- 
ing the  property  in  controversy  be  dedared  the 
community  property  of  E.  R.  Rector  and  Made- 
line B.  Rector,  and  that  the  writ  of  injunction 
be  dissolved,  and  that  the  court  direct  the  sher- 
iff to  readvertise  the  sale  of  said  property  and 
sen  same  under  said  alias  execution. 

The  first  assignment  of  error  \a  that  the 
court  should  have  Instmcted  a  verdict  for 
Intervener  on  the  ground  that  the  undisputed 
evidence  shows  that  Rector  and  wife  had 
a  community  Interest  in  land  deeded  to 
Broad  &  Bomar,  for  the  land  and  lots  in  ques-, 
tlon,  and  that  this  community  interest  was 
so  conveyed  upon  a  compromise  agreement 
or  settlement  between  the  parties,  and  that 
the  title  was  put  In  Mrs.  Rector  with  intent 
to  protect  it  from  the  creditors  of  Rector. 
On  March  11,  1913,  Broad  &  Bomar  entered 
into  a  contract  with  E.  R.  Rector,  the  hus- 
band of  appellee,  by  which  Rector  sold  to 
Broad  &  Bomar  something  over  4,000  acres 
of  land  at  $10  per  acre,  amounting  in  the 
aggregate  to  $41,070,  $!<0,000  to  be  paid  in 
cash,  and  the  assumiMlon  of  liens  on  the  land. 
It  being  understood  that  all  liens  that  could 
he  discharged  were  to  be  discharged  liy  pay- 
ment in  cash,  and  the  balance  aaaomed  by 
Broad  &  Bomar.  Broad  &  Bomar  gave  Rec- 
tor an  option  to  repurchase  the  land  for  one 
year  after  Its  date,  at  the  i«ice  paid  by  them, 
plus  8  per  cent  interest,  and  it)  was  also 
agreed  therein .  that  Broad  ft  Bomar  would 
lease  the  land  to  Rector,  and  that  Rector 
was  to  pay  for  the  lease  annually  a  stipulated 
earn,  which  would  equal  8  per  cent,  on  the 
purchase  price  of  the  land,  plus  the  taxes. 
The  facts  in  this  case  are  suffideat  to  show 
that  Rector  did  not  exerdse  his  opticm,  but 
that  a  controversy  arose  perhaj^  as  to  the 
time  in  which  he  should  have  to  exercise 
the  <vtlon  and  whether  or  not  he  was  to 
have  more  money,  he  contending  for  more, 
perhapa  These  oontentionB  were  denied  by 
Broad  ft  Bomar;  they  contending  that  they 
had  paid  him  the  contract  price  according  to 
the  contract  It  suffldently  appears  from  the 
facts  in  this  case  that  Broad  ft  Bomar  paid 
the  money  they  agreed  to  pay,  and  this  was 
paid  to  the  creditors  of  Rector,  and  Bomar 
says  that  before  they  could  get  the  abstract, 
they  found  they  had  in  fact  paid  more  to 
the  creditors  than  the  cash  consideration 
which  they  were  to  pay  amounted  to,  and 
that  they  dedded  to  Institute  milt  on  the 
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indebtedness,  wtaicb  was  secured  by  a  lien 
on  the  4,000  acres  of  land  wbich  they  dl»- 
chai^ged,  and  they  did  Institute  suit  and  fore- 
closed the  lien.  Rector  and  his  wife,  however, 
did  not  make  a  deed  to  the  land,  as  they 
had  agreed  to  do  in  the  contract. 

On  the  26th  day  of  June,  1915,  Rector  and 
bis  wife  did  execute  a  deed  to  the  4,000  acres 
of  land,  reciting  the  consideration  of  $1.  It 
further  appears  from  the  evidence  that  the 
176-acre  tract  of  land,  and  the  lots  levied 
on  by  the  appellants,  by  virtue  of  an  execu- 
tion issued  on  a  Judgment  in  favor  of  the 
Royston  State  Bank  against  the  Boyston  Mc- 
Cauley  Mercantile  Company  and  Bi  R.  Rec- 
tor. This  laud,  the  176  acres,  stood  in  the 
name  of  J.  E.  Willis,  who  owned  one  lialf  of 
the  land  and  held  the  other  half  in  trust  for 
Broad  &  Bomar,  and  the  lots  were  owned  by 
Broad  &  Bomar.  On  the  29th  day  of  June, 
1915.  J.  B.  Willis  conveyed  the  land  to  Mra 
Jifadellne  E.  Rector,  as  her  separate  projierty 
and  for  her  sole  and  separate  use,  and 
Broad  &  Bomar  conveyed  the  lots  In  the 
town  of  Royston,  levied  on,  to  Mrs.  Rector. 
Bomar  testlfles  by  deposition  in  this  case  that 
they  had  paid  for  the  4,000  acres  of  land, 
and  did  not  owe  Mr.  Rector  anything  there- 
for, and  that  there  was  no  legal  obligation  on 
ttieir  part  to  pay  Mr.  Rector  anything  more 
for  this  land,  and  that  they  recognized  no 
such  obligation,  but  that  they  gave  to  Mrs. 
Rector  the  property  in  controversy,  and  pro- 
cured Mr.  Willis  to  make  her  a  deed  to  tliat 
effect    He  states: 

"It  is  a  fact  that  the  conveyance  made  to 
Mrs.  Rector  of  the  land  and  lots  Ih  question 
was  not  made  in  payment  of  anythisK  that 
we  recognized  as  a  vahd,  enforceable  obligation, 
either  legally  or  morally,  but  was  made  to  her 
in  the  discharge  of  what  Mr.  Broad  and  I  be- 
lieved, under  the  circumstances,  to  be  absolutely 
fair  and  just  as  between  man  and  man,  and  was 
intended  by  us  as  a  gift  to  Mrs.  Rector  that 
should  be  protected  from  the  creditors  of  E.  R. 
Rector.  It  is  a  fact  that  E.  R.  Rector  never 
instituted  any  suit  or  suits  axainst  us,  and  it 
is  a  further  fact  that  he  never  at  any  time 
threatened  to  institute  any  suit  or  suits  against 
us.  It  is  a  fact  that  we  did  tell  Mr.  Rector 
that  we  did  not  owe  Mm  anything  oc  pay  him 
anything,  but  that  we  were  going  to  make  a 
donation  to  Mrs.  Rector  and  have  them  both 
feel  that  they  had  been  decently  treated.  Mr. 
Rector  never  requested  us  to  convey  this  land 
to  his  wife.  This  was  my  own  conception;  in 
fact  I  did  not  think  that  Rector  realized  the 
necessity  of  the  property  being  protected  from 
his  creditors;  he  did  not  seem  to.  I  cannot 
say  that  there  is  any  bias  or  leaning  in  tliis 
suit  towards  anybody,"  etc. 

At  another  place  be  saya: 

"I  do  not  know  whether  the  conveyance  of 
this  property  to  Mrs.  Rector  was  a  gift  or 
not,  but  it  was  intended  by  Mr.  John  W.  Broad 
and  myself  as  being  a  discharge  of  what  we  be- 
lieved as  between  ourselves  and  our  God  as 
to  what  was  fair  and  decent  for  us  to  do  under 
the  circumstances,  and  without  the  slightest 
belief  on  our  part  that  we  lawful^  owed  B.  R. 
Rector  or  his  wife  anything,  xes;  it  is  a 
fact  that  at  the  time  we  made  this  convey- 
ance to  Madeline  E.  Rector,  we  were  not  in- 
debted in  any  manner  to  E.  R,  Rector  or  his 
wife,  and  it  is  a  fact  that  E.  R.  Rector  or  his 
wife,  Madeline  B.  Rector,  ever  paid  «c  promia- 


ed  to  pay  as  anythins  whatever  for  the  maUng 
of  said  conveyance  of  land  and  lots." 

The   trial  court  submitted  the  foUowhig 

issues: 

"A.  A  gift  is  the  act  by  which  the  owner  of 
a  thing  voluntarily  transfers  the  title  and 
possession  of  the  same  to  another  without  coo- 
sideration. 

"B.  A  comproinise  is  an  agreement  made  be- 
tween two  or  more  parties  as  a  settlement  of 
matters  in  dispute  between  them,  and  in  order 
to  make  a  consideration  for  a  compromise  a 
binding  one,  there  most  be  some  matter  of 
doubt  between  the  parties  as  to  whether  a 
legal  obligation  exists  or  not 

"Bearing  in  mind  the  foregoing  instmctioo*, 
yon  will  answer  the  following  qnestiona  as 
abore  directed* 

"Special  issue  No.  1.  Was  the  deeds  made  b; 
and  at  the  instance  of  Broad  &  Bomar  to  Mn. 
Madeline  B.  Rector  on  the  29tb  day  of  June. 
1916,  to  the  property  in  controversy,  ezecnted 
as  a  gift  by  Broad  &  Bomar,  to  said  Mrs.  Mad- 
eline B.  Rector,  as  a  gift  is  above  defined? 

"Special  issue  No.  2.  Did  the  consideratioD, 
or  any  part  there',  by  which  Broad  &  Bomar 
had  the  land  in  controversy  in  this  snit  convey? 
ed  to  Mrs.  Madeline  B.  Rector  grow  ont  of  any 
compromise,  difference,  or  settlement  between 
Broad  &  Bomar  and  B.  R.  Rector,  ont  of  the 
failure  of  B.  R.  Rector  to  exercise  his  option  to 
redeem  a  4,000-acre  tract  of  land  from  Broad 
&  Bomar  under  the  terms  of  said  option  con- 
tract executed  March  9.  1913?" 

The 'Jury  answered  the  Issues  as  follows: 
"To  special  issue  No.  1,  we  answer,  Tes.' 
"To  special  issue  No.  2,  we  answer.  'No.'  " 

[1]  It  seems  to  us  the  only  issue  raised  by 
the  pleadings  was  submitted  by  the  trial 
court  to  the  jury,  for  their  determlnatioa 
The  questions  were  whether  the  land  was 
given  to  Mrs.  Rector  by  Broad  &  Bomar,  or 
whether  it  was  deeded  to  her  in  considera- 
tion of  the  equity  of  Rector  in  the  4,000  acres 
of  land  ascertained  upon  ctxnpromlae.  The 
jury  answered  that  this  was  a  gift  The  ev- 
idence in  this  case  will  support  the  findings, 
and  Bomar's  testimony  shows,  together  with 
the  written  contract  that  Broad  &  Bomar 
bought  something  over  4,000  acres  of  land, 
agreeing  to  pay  therefor  $10  per  acre, 
amounting  in  the  aggregate  to  ?41,070.  They 
were  to  pay  about  $30,000  In  cash  and  to  as- 
sume certain  indebtedness  secured  by  a  lien 
on  the  land.  Before  the  abstract  was  com- 
pleted they  had  paid  out  something  over  the 
cash  payment  to  various  creditors  of  Rector. 
The  contract  gave  Rector  an  option  tor  one 
year  to  repurchase  the  land,  and  in  the  mean- 
time he  should  occupy  it  as  tenant  and  pay 
rent  on  the  land  equal. to  8  per  cent  'on  the 
purchase  price.  If  he  repurchased,  he  should 
pay  the  sum  so  paid  and  assumed,  with  S  per 
cent  thereon,  leas  the  rents  theretofore  paid. 
Rector  never  exercised  his  option,  but 
brought  on  some  kind  of  controversy,  claim- 
ing apparently  that  he  should  have  further 
time  to  repurchase  and,  perhaps,  the  payment 
of  additional  sums  of  money.  Broad  &  Bo- 
mar refused  to  recognize  his  contention,  and 
contended  for  a  compliance  wl^th  the  contract 
In  order  to  protect  themselves  further  they 
Jbrought  suit  of  foreclosure  against  the  land 
on  the  debts  p^d^,!^  them,  which  w«re  se- 
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cared  by  a  lien  on  the  land.    The  liens  they 
foreclosed,  and  It  la  Inferable  at  least  from 
the  evidence  that  the  land  was  purchased 
thereunder  by  them.    Up  to  this  time  Bector 
and  his  wife  had  not  made  a  deed  to  the 
land,  as  they  had  agreed  to  do.    If  the  Jury 
found  that  these  facts  were  true,  the  title  to 
the  land  under  the  contract  and  foreclosure 
Tested  In  Broad  &  Bomar,  and  If  this  Issue 
was  not  submitted  to  the  jury,  the  presump- 
tion Is  that  the  court  found  the  fact,  In  the 
absence  of  any  special  Issue  requested  on  that 
point.    Kector,  therefore,  had  no  such  Inter- 
est In  the  land,  which  could  be  appropriated 
by  any  other  creditor,  after  Broad  &  Bomar 
had  paid  the  contract  price  as  agreed  In  the 
written  contract.    The  mere  fact  that  Rector 
claimed  such  an  Interest  did  not  necessarily 
make  his  claim  true.    The  record  shows  re- 
peatedly that  Broad  &  Bomar  denied  that  he 
had  any  such  Interest.    The  deed  from  Bec- 
tor and  wife  may  have  cleared  the  record, 
but  It  was  not  necessary,  If  the  facts,  as 
found,  were  true,  to  vest  the  title  In  Broad 
ft  Bomar.    The  land  and  lots  giren  Mrs.  Rec- 
tor at  the  time  of  the  gift  certainly  were  not 
subject  to  the  claims  of  Rector's  creditors, 
and  would  not  be  so  after  the  gift,  unless  the 
community  property  of  Bector  and  wife  paid 
for  them.    The  Jury,  from  the  facts,  were  au- 
thorized to  find  that  the  community  prc^erty 
did  not  pay  for  the  land.    All  that  .is  shown 
is  that  there  was  an  exchange  of  the  deed  to 
the  4,000  acres,  to  which  Broad  &  Bomar  had 
already  the  legal  and  equitable  title.    They 
had  this  title  by  having  paid  all  that  was 
agreed  to  be  paid  under  the  written  contract 
enforceable  under  the  law  and  by  foreclosure 
of  Hens  against  the  land.    'Whatever  the  mo- 
tive of  Broad  &  Bomar  was  In  giving  the 
land  and  lots  to  Mrs.  Rector  ought  not  af- 
fect the  matter.    This  property  was  theirs  to 
give.    It  did  not  deprive  the  creditors  of  Rec- 
tor of  any  right  therein  to  which  they  were" 
before  entitled.     It  withdrew  nothing  from 
the  reach  of  the  creditors  subject  to  the  pay- 
ment of  their  debts;  nothing  belonging  to 
Rector  or  the  community  went  Into  the  lands 
so  given,  if  Bomar's  testimony  la  to  be  be- 
lieved, to  which  the  Jury  appears  to  have  giv- 
en credence.    The  mere  claim  of  Rector  Itself 
did  not  make  it  an  asset ;  It  was  never  recog- 
nized by  Broad  &  Bolhar  as  a  valid  claim  or 
legal  claim  of  any  value.    At  most,  the  testi- 
mony only  shows  that  iSroad  ft  Bomar  felt 
that  it  would  be  fair  to  give  Mrs.  Rector  tills 
property ;  whether  It  was  conscience  money 
or  what  not  is  immaterial.    It  was  nothing 
placed  beyond  the  reach  of  creditors  which 
they  could  have  subject  to  their  debt. 


[S,  S]  A  vendor  cannot  commit  a  fraud  on 
creditors  by  making  a  deed  to  a  grantee  to 
whom  the  land  already  belonged  by  equitable 
tlUe.  Bartett  v.  Vincent,  68  Tex.  686,  7  S. 
W.  B26,  S  Am.  St.  Rep.  98;  Peck  v.  Jones,  10 
Tex.  Olv.  App.  836.  80  S.  W.  382.  We  Inter- 
pret the  contract  by  Bector  with  Broad  ft 
Bomar  as  a  contract  of  sale,  vesting  title  to 
the  4,000  acres  upon  the  payment  of  the  con- 
sideration stipulated  for,  and  not  as  a  mort- 
gage ;  but,  if  the  contract  is  to  be  Interpreted 
in  the  light  of  the  facts  as  to  whether  it  was 
a  contract  of  sale  or  a  mortgage,  the  facts  in 
this  case  were  sufficient  to  authorize  the  tri- 
al court  to  find  that  it  was  a  contract  of  sale, 
and  that  the  purchase  price  of  the  land  was 
paid,  and  the  presumption  will,  prevail  that 
be  so  found  In  support  of  the  Judgment.' 
This  particular  issue  was  not  requested  to  be 
submitted,  or  submitted  to  the  jury  for  their 
finding,  and  under  the  statute  the  presump- 
tion Is  the  court  so  found,  If  that  is  neces- 
sary to  the  Judgment  in  this  case. 

The  second,  third,  and  fourth  assignments 
of  error  are  grouped,  and  relate  to  the  re- 
fusal of  the  court  to  give  special  issues  Nos. 

1,  2,  and  8.  Issues  Nos.  1  and  2  are  substan- 
tially covered  by  issue  No.  2,  submitted  by 
the  court.  Issue  No.  8  appears  to  have  been 
requested  upon  the  same  paper,  or  with  1  and 

2.  The  court,  having,  as  we  consider  It,  sub- 
stantially covered  1  and  2,  properly  refused 
to  give  the  requested  Issues,  as  presented, 
and  there  was  no  error  In  refusing  them.  Is- 
sue No.  3,  besides,  was  not  warranted  under 
the  pleadings  in  this  case,  and  the  Issues  pre- 
sented thereby.  It  was  not  shown  In  the 
pleading  that  the  Royston  Bonk,  at  the  time 
of  these  conveyances,  was  a  creditor  of  Rec- 
tor. The  facts  are  sufficient  to  show  that,  but 
the  pleadings  do  not  allege  It  Besides,  in 
briefing  the  case,  there  is  no  proposition 
presenting  the  question  of  fraud  under  these 
three  assignments,  and  the  brief  Is  insuffi- 
cient to  present  the  question  of  fraud,  and 
does  not  present  it  In  such  manner  as  will 
authorise  us  to  consider  it. 

The  sixth  and  seventh  assignments  are 
overruled  for  the  reasons  stated  In  overraUng 
the  first  assignment 

The  rfghth  assignment  Is  overruled.  The 
assignment  to  the  admission  of  the  testlttiony 
of  Mrs.  Rector  and  the  objections  stated  to 
the  admission  of  her  testimony  do  not'pv^ 
sent  such  error  as  will  require  a  reversal.  If 
any  error  at  all. 

As  we  view  the  case,  there  is  no  reversible 
error,  and  the  Judgment  of  the  lower  court 
wlli  be  affirmed. 
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HABTMAN  v.  HABTMAN.    (No.  6708.) 

(CV>urt  of  CHvU  Appeals  of  Texas.    Aostln.    Dee. 
18,  1916.) 

1.  Dtvobck  «=925  —  CBtrsi,  TBEATicBirr  —  Mo- 
Tivx  OF  WiFB  IK  Suing. 

Where  a  wife,  as  shown  by  her  own  testi- 
mony, sued  for  divorce  not  on  account  of  her 
husband's  cruel  treatment,  alleged  in  her  peti- 
tion, but  because  of  Us  refused  to  sell  their 
home  and  move  to  some  other  commonitj,  she 
was  not  entitled  to  divorce. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |{  61,  106;   Dec.  Dig.  «=>26.] 

2.  DiVOBOX    «=>106— PUCADINQ— EVIDENCB. 

In  a  wife's  suit  for  divorce  on  the  ground 
of  cruel  treatment,  the  hasband  need  not  answer 
at  all  to  render  it  the  court's  duty  to  hear  tes- 
timony showing  that  the  wife  has  been  guilty 
of  similar  acts  of  misconduct  toward  the  hus- 
band, so  that  she  is  not  entitled  to  divorce, 
since  the  rules  of  pleading  applying  in  other 
cases  do  not  apply  to  a  defendant  in  a  divorce 
suit  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Ont  Dig.  il  S49-S62;    Dec.  Dig.  4O108.] 

8.  DivoBCB  «=»108— Pleabino  — Amsweb  — 

Evidence. 
In  wife's  suit  for  divorce  on  ground  of  cruel 
treatment,  husband's  answer  alfeging  facts  as 
to  wife's  acts  of  cruelty  toward  him  as  justifica- 
tion of  his  conduct  in  having  her  tried  on  a 
diarge  of  insanity,  sufficiently  pleaded  such 
facU  to  admit  evidence  of  the  wife's  cruel  acts, 
if  the  answer  in  a  divorce  suit  were  to  be  tested 
by  the  general  rules  of  pleading. 

[Ed, .  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  fS  349-352 ;   Dec.  Dig.  «=>108.] 

Appeal  from  District  Coart,  Coleman  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Suit  for  divorce  by  Bozellia  Hartman 
against  William  Ilartman.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals..  Judg- 
ment affirmed. 

Snodgrass,  Dlbrell  &  Snodgrass,  and  (Mtz 
&  Woodward,  all  of  Coleman,  for  appellant 
Woodward  &  Baker,  of  Coleman,  for  appellee. 


KBI,  0.  J.  [1]  This  is  a  divorce  suit 
vbereln  Judgment  was  rendered  for  the  de- 
fendant, and  the  plaintiff  has  appealed.  We 
have  considered  all  the  questions  presented 
In  appellant's  brief,  and  have  reached  the 
conclusion  that  the  Judgment  should  be  af- 
firmed. The  criticisms  urged  against  the 
charge  of  the  court  are  not  regarded  as  ten- 
able ;  nor  do  we  think  the  court  erred  in  re- 
fusing to  give  appellant's  requested  Instruc- 
tioDS.  But  if  error  was  committed  in  any  of 
the  respects  referred  to,  we  are  still  of  <H>in- 
ion  that  the  Judgment  should  be  affirmed. 


Appellant  produced  no  oOier  witness  than 
herself  to  prove  her  allegations  that  her  hus- 
band bad  assaulted  and  cursed  and  abused 
her ;  and  it  has  been  decided  that,  under  such 
circumstances,  the  plaintiff  should  produce 
some  corroborating  testimony  in  order  to  ob- 
tain the  decree  of  divorce.  Lohmuller  v. 
LohmuUer,  1S6  S.  W.  761.  But  in  this  case 
appellee  produced  the  testimony  of  many  wit- 
nesses, most  of  whom  were  their  cfaUdren,  di- 
rectly contradicting  appellant's  testimony  In 
the  respect  referred  to;  and.  In  allowing  a 
bill  of  exception,  the  trial  Judge  indicated  his 
opinion  to  the  effect  that,  under  the  testlnony 
submitted,  appellant  was  not  entitled  to  a  di- 
vorce. Our  statute  does  not  authorize  a  di- 
vorce except  upon  satisfactory  proof,  and  It 
has  been  held  that  if  the  proof  is  not  satis- 
factory the  trial  court  should  disregard  the 
verdict  of  the  Jury  and  decline  to  grant  a  di- 
vorce. Moore  v.  Moore,  22  Tex.  237;  Hay- 
good  V.  Haygood,  26  Tex.  676.  And  it  has 
also  been  held  that  the  same  rule  applies  on 
appeal,  and  that  the  appellate  court  has  the 
same  power  in  that  regard  as  the  trial  court 
Flirthermore,  appellant's  own  testimony 
shows  that  her  real  reason  for  seeking  a  di- 
vorce was  not  on  account  of  the  cruel  treat- 
ment alleged  in  her  petition,  but  was  t>ecause 
of  her  husband's  refusal  to  sell  their  home 
and  move  to  some  other  community ;  and  for 
that  reason  she  is  not  entitled  to  a  divorce. 
Dority  V.  Dority,  62  S.  W.  106,  and  cases 
there  cited. 

[2,  S]  We  overrule  appellant's  contentioo 
that  appellee  had  no  right  to  prove  that  ap- 
pellant had  been  guilty  of  similar  acts  of 
misconduct  toward  him.  Appellant  contends 
that  appellee's  answer  was  not  snfBdent  to 
admit  such  proof,  though  it  is  admitted  that 
he  alleged  such  facts  in  his  answer  ati  a  Jus- 
tification of  his  previous  conduct  in  having 
plaintiff  tried  upon  a  charge  of  Insanity. 
The  rules  of  pleading  wtiicb  apply  In  other 
cases  do.  not  apply  to  a  defendant  In  a  di- 
vorce case  in  this  state,  and  although  he  may 
not  answer  at  all,  it  is  the  duty  of  the  court 
to  hear  any  testimony  which  would  show 
that  the  plaintiff  is  not  entitled  to  a  divorae. 
Bostwick  V.  Bostwlck,  73  Tex.  182,  11  S.  W. 
178.  However,  in  this  case  we  think  the  facts 
referred  to  were  suffisiently  pleaded  by  ap- 
pellee, even  though  the  answer  should  be 
tested  by  the  general  rule. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 


A=»Vor  other  eases  lee  sun*  topic  and  KBT-NUUBER  In  all  Kaj-Numbered  Digest*  and  Indexm 
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SCOTT  &  CO.  T.  0.  D.  MANN  &  SONS  et  aL 
(No.  6687.) 

(Court  of  CMl  Appeala  of  Texas.    Austin.    Nov. 
15,  1916.    Rehearing  Denied  Dec.  23,  1918.) 

JuanCES   OT  THE    PliAOK    «=»174(8)— APPKAI/— 

Ambnoicbht  or  Puadino. 
Where  suit  on  a  note  was  brought  in  juir' 
tice  court  b;  a  business  house  described  as  a 
corporation  oecause  its  attorney  was  ignorant 
that  the  corporation  had  been  dlssolyed  and  the 
business  continued  by  a  partnership,  the  ac- 
tion of  the  county  court  in  allowing  plaintifui  to 
amend  to  allege  that  they  were  a  partnersliip 
was  not  violative  of  Eev.  St.  1011,  art  769, 
declaring  that  no  new  cause  of  action  shall  be 
set  up  when  a  case  has  been  appealed  from  a 
justice  court  to  the  county  court,  since  the  mem- 
bers of  the  firm  had  the  right  to  intervene  in 
the  county  court  and  assert  that  the  demand 
sued  on  belonged  to  them  and  not  to  the  coroo- 
ration,  which  was  what  they  substantially  did. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  670;  Dec.  Dig.  «=> 
174(8).] 

Appeal  from  McCnlloch  County  Court;  Q. 
A.  Walters,  Special  Judge. 

Suit  by  O.  D.  Mann  &  Sons  and  others 
against  Scott  *  Co.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Jtidgment  af- 
flnned. 

Adklns  &  Adklns  and  Sam  McCollnm,  all 
of  Brady,  for  appellants,  Shropshire  & 
Hoose,  of  Brady,  for  appellees. 

KMX,  0.  J.  0.  D.  Mann  &  Sons  bronght 
this  suit  In  a  Justice  of  the  peace  court,  seek- 
ing to  recover  upon  a  promissory  note,  and 
to  foreclose  a  chattel  mortgage  given  to  se- 
cure tlie  note.  They  described  themselves  as 
a  corporation,  and  obtained  a  Judgment  In 
that  capacity.  The  defendants  appealed  the 
case  to  the  county  court,  where  the  plaintiffs 
were  permitted  to  amend  their  pleading  by 
alleging  that  they  were  not  a  corporation,  but 
a  partnership,  consisting  of  J.  T.  and  O.  Dnke 
Mann-  They  further  alleged  tiiat  their  busi- 
ness liad  formerly  been  Incorporated  under 
fbe  name  of  O.  D.  Mann  &  Sons,  and  that  the 
attorney  who  brought  the  suit  in  the  Justice 
court  was  not  aware  of  the  fact  that  the  cor- 
poration had  been  dissolved,  and  that  the 
partnership  had  continued  the  business  In  the 
same  name  as  It  was  conducted  hy  the  cor- 
poration. The  plaintiffs  recovered  Judgment 
In  the  coun^  court,  and  the  defendants  have 
appealed. 

It  Is  earnestly  urged  on  behalf  of  appel- 
lants tliat  reversible  error  was  committed  in 
permitting  the  plaintiffs  to  file  the  amend- 
ment referred  to  and  recover  in  the  capacity 
of  partners;  the  contention  being  that  such 
action  of  the  trial  court  was  violative  of  ar- 
tide  768  of  the  Revised  Statutes,  which  de- 
clares that  no  new  cause  of  action  shall  be 
set  up  when  a  case  has  been  appealed  from  a 
Justice  court  to  the  county  court  We  over- 
rule that  contention  and  hold  that  the  trial 


court  ruled  correctly  in  the  respect  referred 
to.  Amarlllo  Commercial  Co.  v.  Railway  Co., 
140  S.  W.  377;  Davis  v.  Bank  A  Trust  Co., 
116  S.  W.  393 ;  RaUway  Co.  v.  Scott,  166  S. 
W.  295;  Grayson  v.  Hollingsworth,  148  S.  W. 
1136;  Rector  v.  MIU  Co.,  100  Tex.  691,  102  S. 
W.  402;  Freeman  v.  Walker  &  Sons,  175  S. 
W.  1133.  J.  T.  and  O.  D.  Mann  had  the  right 
to  intervene  in. the  county  court  and  assert 
that  the  demand  sued  upon  belonged  to  them 
and  not  to  the  corporation;  and,  in  substance, 
that  is  what  they  did.    . 

There  are  some  other  questions  presented 
in  appellants'  brief  whl<ih  we  do  not  care  to  , 
discuss  in  Qiia  opinion.    They  hate  beto  con- 
sidered, and  are  decided  against  appellants. 

No  reversible  error  has  been  shown,  and 
tbe  Judgment  Is  affirmed. 

Afflrmed. 


THOMAS  V.  KUAN.     (No.  7682.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Nov.  18,  1916.    Rehearing  Denied 
.  Jan.  6,  1917.)      , 

1.  APFKAt,  AMD  EB&OB  «=>1071CI)— HABUUSS 

Ebbob  —  FnfDuies  of  Faxtc  Ann  Oonoi.u- 

sioNS  or  Law. 
The  failure  of  the  trial  court  to  file  conclu- 
sions of  fact  and  law  does  not  require  reversal 
of  the  judgment,  where  the  action  was  on  a  note, 
the  answer  alleging  failure  of  consideration  was 
hot  properly  veHfied,  and  defendant  did  not  ap- 
pear at  the  trial,  so  that  the  note  set  out  in  the 
transcript  furnished  all  the  material  that  could 
be  furnished  by  the  conclusions  of  the  court 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4284:  Dec.  Dig.  «=»1071(1) ; 
Trial,  Cent.  Dig.  {  940.] 

2.  PiAAOina  «s»302  —  Vebitioation  —  IirroB- 

KATIOH. 

Under  the  verification  of  Pleading  Act  33d 
Leg.  c.  127  (Vernon's  Sayles*  Aim.  Civ.  St  1914, 
arts.  1827-1829,  1829a,  1829b,  1902),  requiring 
the  affiant  to  state  that  the  pleadings  were  true 
or  that  he  believed  them  to  be  true,  an  affidavit 
by  an  attorney  that  the  allegations  are  true  and 
correct  to  the  best  of  his  knowledge  formed  on 
information  from  his  client  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |§  898-903;   Dec.  Dig.  <S=>S02.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Works,  Judge. 

Action  by  George  Kean  against  J.  L. 
Thomas  on  a  note.  Judgment  for  the  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Lewis  &  Roark,  of  DaUas,  for  ai^ellant. 
Lovejoy  ft  Youngblood,  of  Dallas,  tor  appel- 
lee. 

RAINE7,  C.  J.  Appellee  sued  appellant  on 
a  note  tor  $800,  with  Interest  and  attorney's 
fees  of  10  per  cent,  aUeglng  $399.58,  with  in- 
terest and  attorney's  fees,  for  bringing  suit, 
was  due  and  unpaid.  Appellant  was  cited, 
and  he  filed  an  answer,  but  did  not  otherwise 
appear  and  present  his  defense.  On  July  8, 
1916,  the  case  was  beard  by  the  court  with- 
out a  Jury,  and  Judgment  rendered  for  ap- 
pellee for  $498.81,  with  8  per  cent  Interest 
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tbereon.  On  Tnly  28,  1916,  appellant  filed  a 
motion  for  new  trial,  which  was  heard  on 
same  day  and  overmled,  bnt  Judgment  there- 
on was  not  entered  nntil  August  8,  1915. 
Notice  of  appeal  was  given  and  30  days  after 
adjournment  given  to  file  statement  of  facts 
and  bUIs  of  exceptions.  No  statement  of  facts 
was  filed,  and  bills  of  exceptions  were  not 
filed  until  December  15,  1916.  A  motion  was 
made  for  the  court  to  file  his  conclusions  of 
fact  and  law,  which  he  sustained,  but  failed 
to  comply  therewith. 

Oonclnslons  of  Law. 

[1]  1.  It  is  complained  that  the  court  fail- 
ed to  file  his  oonclnslons  of  fact  and  law, 
and  reversal  of  the  Judgment  is  asked  for 
that  reason.  The  statute  requires  when  a 
cause  is  tried  by  the  court  without  a  Jury, 
when  requested  to  do  so,  it  is  his  duty  to  file 
his  conclusions  of  ftict  and  law,  and  ordina- 
rily his  failure  to  do  so  will  cause  a  reversal 
of  the  Judgment.  In  this  case  no  injury  re- 
sulted to  appellant  from  the  failure  to  do  so, 
and  it  is  not  reversible  error.  The  petition 
stated  a  cause  of  action  bpon  a  note  which, 
being  set  out  in  the  transcript,  furnishes  all 
the  matter  that  would  have  been  furnished  in 
the  court's  conclusions  of  fact  and  law. 
Implement  Co.  v.  Templeton,  14  S.  W.  1016; 
Bank  v.  Stout,  61  Tex.  567. 

[2]  2.  Error  is  assigned  to  the  court's  ac- 
tion in  that  it  did  not  consider  appellant's 
answer  denying  Innocent  purchaser  of  the 
auto  by  appellee,  for  which  the  note  was  giv- 
en, and  setting  up  the  plea  of  failure  of  con- 
sideration, for  that  the  cause  was  brought 
and  tried  under  the  verification  of  Plead- 
ing Act  33d  Leg.  c.  127  (Vernon's  Sayles'  Ann. 
Cav.  St.  1914,  arts.  1827-1829,  1829a,  1829b, 


1902),  and  appellant's  answer  was  verified 
and  was  not  denied  by  verified  pleas  of  ap- 
pellee. We  see  no  error  In  this  action  as  the 
affidavit  to  appellant's  anawer  was  not  in 
confonnity  to  said  act,  whidi  requires  tbat 
the  affiant  must  state  the  pleadings  are  true 
or  "believes"  them  tme.  The  affidavit  to  the 
answer  is: 

"Before  me,  the  nndersigned  authority,  on  this 
day  personally  appeared  S.  C.  L>.wis,  one  of  the 
attorneys  for  defendant  herein,  who  deposes  and 
says  tbat  the  things  set  forth  in  the  foregoing 
answer  are  tme  and  correct  to  the  best  of  his 
knowledge,  formed  upon  information  furnished 
by  his  client" 

The  attorney,  it  will  be  noted,  swears  that 
the  foregoing  answer  is  "tme  and  correct  to 
the  best  of  his  knowledge  formed  upon  infor- 
mation furnished  by  his  client"  The  affidavit 
should  be  positive  as  to  the  truth  of  the 
statements  made  in  the  answer  or  It  must 
show  that  affiant  believes  them  to  be  true. 
It  is  not  enough  to  state  it  Is  tme  from 
information,  but  affiant  must  go  further  and 
state  from  his  knowledge  he  believes  them 
to  be  true.  This  appellant  did  not  do ;  con- 
sequently the  affidavit  was  defective,  which 
rendered  the  answer  defective  and  inoper- 
ative. The  Judgment  shows  that  neither  the 
appellant  nor  his  attorney  appeared  at  the 
trial,  but  does  not  show  the  defoises  set  np 
were  called  to  the  court's  attention  ^nd 
presented  to  it  on  the  trial.  The  plaintlfTs 
cause  of  action  being  a  promissory  note, 
there  was  nothing  requiring  the  court  to  take 
notice  of  the  defenses  pleaded  in  the  answer. 

3.  The  motion  for  new  trial  was  not  filed 
for  more  than  two  days  after  the  trial.  It 
contained  no  legal  or  equitable  excoae  for 
its  not  l>eing  filed  sooner. 

The  Judgment  is  affirmed. 
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BBABO  «t  aL  T.  BANK  OF  OSCBX>LA. 
(No.  45.) 

(Snpreme  Ooort  of  Arkanaaa.    Dec.  18,  1916.) 

1.  Vendor  Aifs  Pubchasis  «=3>296(4)  —  Vxif- 
soB's  Van  —  Bora  Fidb  Pdbohaskbs  ov 

NOTB— PCBCHASEBS  AlTBB  R1XEA8B  01'  LiXN. 

Where  the  deed  of  the  original  grantor 
merely  recited  the  execution  of  Che  notes,  bnt 
did  not  erpresalr  reaerre  a  lien,  the  innocent 

furchaaer  of  such  notes,  in  view  of  Kirby's  Dig. 
510,  providing  that  a  vendor's  lien,  when  ex- 
pressed upon  or  appearing  from  the  face  of  the' 
deed,  shall  innre  to  the  benefit  of  the  assignee 
of  the  note  given  for  the  parchafle  none;,  bad  a 
lien  or  interest  auperioc  to  that  of  innocont  pojs 
chasers  of  the  i>ropei1;  sabseqaent  to  the  «x»- 
cution  of  a  deed  releasing  the  vendor's  lien,  as 
the  subsequent  purchaser  was  bound  to  take  con- 
structive notice  of  the  deed  on  record,  and  to 
hare  protected  himself  by  demanding  a  surren- 
der of  the  notes,  and  as  he  had  the  heat  oppor- 
tunity to  protect  himself  by  requiring  an  exhibi- 
tion or  surrender  of  the  notes. 

[Ed.  Note.— Fbr  other  cases,  see  Vendor  and 
Purchaser,  dent  Dig.  i  710;  Dec.  Dig.  «s> 
265(4).] 

2.  Veitdob  aitd  Pubohabkb  «B9aei(2)— Vsir- 
dob's  IjIbh  —  Awiokicbiit  or  Norx— Siat- 

UTK. 

Under  Kirby's  Dig.  |  610,  providing  that  a 
lien  possessed  by  the  vendor  of  realty  when  ex- 
pressed upon  or  appearink  from  the  face  of  the 
deed  shall  inure  to  the  assignee  of  the  note,  the 
lien  passes  by  the  assignment  of  the  notes, 
though  not  expressly  reserved. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  CSent  Dig.  H  679-886;  Dec.  Dig. 
«3»261(2).] 

3.  Veitdob  aitd  PtmoHASBB  9=9246— Vkndob's 

LOCN— NATtTBE. 

A  vendor's  lien  is  xkot  a  creature  of  oot- 
tract,  but  of  equity,  and  arises  by  operation  of 
law  out  of  the  contract  for  the  payment  of  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  610;  Dec.  Dig.  <Ss»246.] 

4.  Vendor  and  Pubohaseb  «=230(3)— Ven- 
dor's LiIXH  —  NonOB  —  StrBSEQUENT  PUB- 
CHASEB8. 

A  subsequent  purchaser  of  land  must  take 
notice  of  the  recital  of  a  deed  in  the  line  of  his 
title,  and  a  recital  that  the  purchase  money  is 
unpaid  ia  sufficient  to  put  all  parties  upon  no- 
tice. 

[£<d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  608;  Dec.  Dig.  «=> 
230(3).] 

5.  Vkndob  and  Pubchasxb  «=»261(4)  —  Vkr- 
dob's  Lien  —  Pubohasb  of  Notice— Ante- 
cedent Indebtedness. 

The  fact  that  vendor's  lien  notes  were  a*- 
■isned  to  secure  antecedent  indebtedness  doea 
not  impair  the  right  of  the  assignee  to  assert 
claims  of  an  innocent  holder  of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  C!ent  Dig.  I  691;  Dec.  Dig.  «=» 
261(4).] 

6.  Vendob  and  Pubchasbb  «a>280(3)  —  Vbn- 
dob's  Lien— Rboital  of  Deed— Notice. 

The  redtal  in  a  deed  of  a  oonsideratioii  of 
$1,600  to  be  paid  by  one  not»  for  $260,  another 
ndte  for  $260,  and  the  balance  ten  years  from 
date,  the  notM  bearing  interest  until  paid,  and 
of  the  retention  of  a  lien  on  the  land,  was  suffi- 
cient to  show  that  there  was  unpaid  purchase 
money  due  to  the  extent  of  $1,600,  aa  it  could  be 


inferred  that  a  note  mm  executed  for  &i«  bal- 
ance, aa  well  as  for  the  other  two  payments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  608;  De&  Dig.  «» 
230(3).] 

Appeal  from  Mississippi  Chancery  Court; 
COias.  D.  Frlerson,  Chancellor. 

Action  for  foreclosure  by  the  Sanli  of  Os- 
ceola against  W.  A  Beard  and  John  O.  Pow- 
ell. Judgment  for  plalntUC,  and  defendants 
appeal.    Affirmed. 

A.  O.  Little  and  Gharchlll  M.  Bnck,  both 
Btythevllle,  for  appellants.  Lamb  ft  Rhodes, 
of  Osceola,  for  appelle& 

McCULLOOH,  O.  3.  This  Is  an  action  in- 
stttnted  by  the  plaintiff.  Bank  of  Osceola,  in 
the  chancery  court  of  MiSBisslppi  county, 
Ghlckasawba  district,  to  foreclose  certain 
liens  CD  three  40-acre  tracts  of  land  In  that 
county  described  as  the  W.  ^  of  the  N.  W. 
^.,  and  the  S.  E.  ^  of  the  N.  W.  ^,  of  seo- 
tloQ  26,  township  16  N.,  range  11  B. 

There  is  no  dispute  about  the  material 
facts  of  the  case,  which  are  as  follows:  On 
September  2,  1909,  J.  W.  Barron  and  O.  B. 
Lilly  sold  and,  by  warranty  deed,  conveyed 
to  Ben  Bunch  one  of  said  40-acre  tracts,  the 
S.  EL  ^  of  the  N.  W.  ^  of  sectloi  25,  for  the 
sum  and  price  of  $1,3()0,  evidenced  by  a  nego- 
tiable promissory  note  of  that  date  executed 
by  said  Boncb  to  Barron  and  Lilly,  bearing 
10  per  cent,  interest  per  annum,  due  and 
payable  ten  years  after  date.  Barron  as- 
signed bis  Interest  in  the  note  before  maturi- 
ty to  Lilly,  and  Lilly  assigned  the  note  be- 
fore maturity  to  plalntlfT.  On  December  1, 
1909,  J.  P.  Meador  executed  to  Barron  and 
Lilly  two  deeds  of  trust  on  the  W.  ^  of  the 
N.  W.  ^  of  section  25,  one  to  secure  a  nego- 
tiable promissory  note  In  the  sum  of  $1,000 
and  the  other  to  secure  a  neg<rilable  promis- 
sory note  In  the  sum  of  $2,000,  both  of  which 
notes  were  assigned  before  maturity  to  plain- 
tiff by  Barron  and  Lilly.  On  March  4,  1010, 
Meador  sold  and  by  warranty  deed  conveyed 
to  Bunch  the  S.  W.  )4  of  the  N.  W.  ^  of 
section  25,  for  the  price  of  $1,000,  as  evidenc- 
ed by  a  negotiable  promissory  note  ezecoted 
by  Buncdi  to  Meador,  due  and  payable  ten 
years  after  date,  with  interest  at  the  rate  of 
10  per  cent  per  annum,  and  this  note  was  by 
Meador  assigDed  before  maturity  to  Lilly, 
and  by  Lilly  assigned  before  maturity  to 
plaintiff.  The  assignments  of  the  various 
notes  set  forth  above  to  the  plaintiff  were  for 
the  purpose  of  securing  the  payment  of  cer- 
tain Indebtedness  of  Barron  and  LUly  to  the 
plaintiff,  which  has  not  been  paid. 

On  the  7th  of  May,  1910,  Meador  conveyed 
the  N.  W.  ^  of  the  N.  W.  %  of  section  26  to 
M.  A.  Rudder  and  J.  A  Hopkins,  who  sub- 
sequently conveyed  to  one  Fisher,  and  on  No- 
vember 14,  1910,  Bondi  conveyed  to  Fisher 
the  S.  %  of  the  N.  W.  %  of  section  25,  which 
sold  conveyances  put  the  legal  title  in  Elsber 
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subject  to  the  Ilea  tor  tbe  porchase-money 
and  mortgage  notes  referred  to  above.  Oa 
April  12,  1912,  Barron  and  LIII7  executed,  to 
Fisher  a  quitclaim  deed  convejing  all  their 
Interest  In  the  aforedescrlbed  tracts,  said 
deed  reciting  a  consideration  of  31i  and  also 
reciting  that  tbe  deed  was  made  for  the  pur- 
pose of  releasing  the  deeds  of  tmst  and  ven- 
dors' Hens  arising  under  the  deeds  already 
described.  On  April  15,  1912,  Fisher  con- 
veyed all  of  said  lands  to  W.  A.  Beard,  one 
of  the  defendants  herein,  who  subsequently 
mortgaged  the  land  to  John  O.  Powell,  who 
is  also  made  defendant  All  of  the  deeds 
hereinbefore  referred  to  were  promptly  plac- 
ed of  record  in  Mississippi  county.  It  Is  not 
definitely  shown  whether  said  notes  were  as- 
signed to  the  plaintiff  before  or  after  the  ex- 
ecution of  the  release  deed  by  Barron  and 
lAlly  to  Fisher  on  April  12, 1912,  and  for  the 
purposes  of  this  decision  we  assume  that 
they  were  assigned  after  the  execution  of  that 
deed,  but  before  the  maturity  of  the  notes 
and  for  an  antecedent  indebtedness. 

The  chancellor  decreed  in  favor  of  the 
plaintiff  for  a  foreclosure  of  the  liens,  and 
defendants  Beard  and  Powell  have  prosecut- 
ed an  appeal  to  this  court. 

[1-S]  Counsel  for  appellants  have  brought 
to  our  attention  in  the  brief  various  author- 
ities from  other  courts  bearing  on  the  points 
at  issue,  but  we  are  of  the  opinion  that  ev- 
ery point  raised  in  the  case  has  been  here- 
tofore decided  by  this  court  against  the  con- 
tention of  appellants'  counsel.  The  principal 
contention  is  that,  as  between  the  two  inno- 
cent parties — that  is,  the  appellants,  as  inno- 
cent purchasers  of  the  property  subsequent 
to  the  execution  of  the  release  deed  from  Bar- 
ron and  Lilly  to  Fisher,  and  the  plaintiff 
bank  as  the  bolder  of  die  lien  notes — the 
former  is  entitled  to  the  first  consideration, 
and  that  the  lien  of  the  notes  in  the  hands 
of  the  bank  should  not  be  held  to  be  superior 
to  the  rights  of  appellants  as  subsequent  pur- 
Chasers  of  the  land.  This  contention  has  been 
expressly  decided  against  appellants  in  the 
recent  case  of  Driver  v.  Lacer,  186  S.  W.  824, 
and  cases  dted  therein.  The  facts  of  the 
case  lust  dted  are  very  similar  jn  all  essen- 
tial respects  to  the  facts  of  the  case  at  bar. 
The  notes  in  that  case  were,  as  in  the  pres- 
ent case,  assigned  after  the  execution  of  the 
deed  by  the  original  grantor,  which  would 
otherwise  have  operated  as  a  release,  and 
we  held  that  tbe  release  was  ineffectual 
against  the  rights  of  an  Innocent  holder  of 
the  negotiable  promissory  note.  We  said 
that  the  subsequent  deed  of  the  original  pur- 
chaser was  not  in  the  line  of  tbe  title  of  the 
purdiaser  of  the  notes,  and  he  was  not, 
therefore,  bound  to  take  constructive  notice 
of  that  deed  on  tlie  record,  and  that  the 
subsequent  purchaser  of  the  land,  in  order  to 
protect  himself,  must  have  demanded  a  sur- 
render of  the  notes.  "In  no  other  way,"  we 
(Ntld,  "could  he  protect  himself  against  a 


bona  fide  holder  of  the  notea  liefore  their 
maturity." 

It  is  true  that  there  is  this  difference  be- 
tween the  two  cases:  In  Driver  v.  Lacer  the 
deed  recited  an  express  reservation  of  the 
vendor's  lien,  whilst  in  the  present  case  the 
deeds,  or  at  least  one  of  them,  merely  redte 
the  execution  of  the  notes  but  do  not  in  ex- 
press terms  reserve  a  lien.  That,  however, 
is  an  unimportant  distinction  between  the 
two  cases.  Our  statute  (Kirby's  Digest,  | 
,510)  provides  that  the  lien  possessed  by  the 
vendor  of  real  estate,  "when  the  same  is  ex- 
pressed upon  or  appears  from  the  face  of  the 
deed  or  conveyance  shall  inure  to  tbe  benefit 
of  the  assignee  of  the  note  or  obligation  giv- 
en for  the  purchase  money  of  such  real  es- 
tate." It  is  not  essential  therefore  that  the 
lien  be  expressly  reserved,  as  it  is  only  nec- 
essary that  the  lien  shall  "appear  from  tbe 
face  of  the  deed."  Stephens  v.  Anthony,  37 
Ark.  671.  The  lien  Is  not  a  creature  of  con- 
tract, but  is  a  creature  at  equity  and  arises 
by  operation  of  law  out  of  the  contract  for 
the  payment  of  the  purchase  price,  and  the 
effect  of  the  statute  is  merely  to  preserve 
that  lien  to  the  purchaser  of  the  note  when 
the  same  is  "expressed  upon  or  aM>earB  Ixom 
the  face  of  the  deed  or  conveyance."  Tbe 
notes  and  the  Hen  are  inseparable,  and  the 
lien  passes  by  the  assignment  of  the  notes. 
Pullen  V.  Ward,  60  Ark.  90,  28  S.  W.  10S4; 
Driver  v.  Lacer,  supra. 

[4,  i]  It  is  insisted  that  this  case  is  differ- 
ent tratn  Driver  v.  Lacer  in  another  respect, 
namely,  that  the  negotiability  of  the  notes 
does  not  appear  from  the  face  of  the  deed 
so  as  to  constitute  notice  to  subsequent  pur- 
chasers of  the  land.  The  answer  to  this 
contention  is  that  the  statute  itself,  which 
we  have  already  quoted,  makes  the  lien  in- 
ure to  the  benefit  of  an  assignee  of  the  note. 
and  the  subsequent  purchaser  of  the  land 
must  take  notice  of  the  recital  of  the  deed, 
for  that  is  in  the  line  of  his  title.  TbB  re- 
dtal  that  tbe  purchase  money  is  unpaid  Is 
sufficient  to  put  all  parties  upon  notice,  and 
they  must  protect  themselves  by  evidence  of 
the  fact  that  the  purdiase  money  has  been 
paid  and  that  negotiable  promissory  notes 
are  not  outstanding  In  the  hands  of  innocent 
purchasers.  Any  other  construction  would 
defeat  the  manifest  purpose  of  the  lawnoak- 
ers  in  enacting  this  statute.  The  tact  that 
the  notes  were  assigned  to  plaintiff  to  secure 
antecedent  indebtedness  does  not  impair  tbe 
right  to  assert  claims  of  an  innocent  holder 
of  the  notes.  Exchange  National  Bank  y. 
Coe,  94  Ark.  387,  127  S.  W.  463.  81  L.  &.  A. 
(N.  8.)  287,  21  Ann.  Cas.  934. 

It  is  urged  with  oonsiderable  seal  that,  as 
between  the  holders  of  the  note  and  a  sub- 
sequent purchaser  of  the  land,  the  latter 
should  be  protected  for  the  reason,  it  is  said, 
that  the  holder  of  the  note  Iiad  better  oppor- 
tunity to  protect  himself.  We  think,  how- 
ever, that  the  reverse  Is  true,  and  that  the 
subsequent  purchaser  has^the  best  opportunl- 
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t7  to  protect  himself  by  requiring  an  exhibi- 
tion or  mrrender  of  the  erldences  of  the  in- 
debtedness on  the  purchase  money  of  the 
land.  This  la  the  basis  of  oar  decision  in 
Driver  t.  Lacer,  snpra,  which  is  condnsiTe 
of  that  gnestion. 

[I]  FinaUy,  it  Is  contended  that  the  lien 
for  the  note  given  as  consideration  by  Bunch 
to  Ifeador  could  not  be  declared  a  lien 
against  appellants  for  the  reason  that  the 
deed  Itself  fiills  to  show  that  any  note  was 
executed,  and  also  that  It  negatives  the  fact 
that  the  lien  was  reserved.  The  deed  from 
Meador  to  Bunch  recites  the  consideration  as 
follows: 

"11600.00  to  b«  paid  as  foUowa:  One  note  for 
$260.00,  dne  and  payable  Nov.  1,  1912,  and  one 
note  for  $250.00,  due  and  payable  Nov.  1,  1913, 
and  balance  due  and  payable  ten  yean  from 
date.  Said  notes  bearing  interest  at  the  rate  of 
10  per  cent,  per  annum  from  date  until  paid. 
A  lien  is  retained  on  said  land  to  secure  tbe  pay- 
ment of  said  notes." 

The  recital  is  soffldent  to  show  that  there 
Is  unpaid  purchase  money  due  to  the  extent 
of  $1,800,  and  It  is  fUrly  inferable  from  the 
language  used  that  a  note  was  executed  for 
the  thousand  dollars  dne  and  payable  in  ten 
years,  as  well  as  for  the  other  two  payments 
of  $%0  each.  It  Is  not  a  fair  construction  of 
the  language  to  say  that  it  was  only  intend- 
ed to  recite  that  there  were  two  notes  for 
$230  each,  and  that  there  was  a  reservation 
of  a  lien  only  to  secure  those  two  notes. 

It  la  unnecessary  to  say  anything  farther 
with  rejq>ect  to  the  Uen  of  .the  notes  secured 
by  tbe  mortgage  executed  by  Meador  to  Bar- 
ron and  Lilly,  for  what  we  have  said  about 
the  assignment  of  the  notes  secured  by  the 
vendor's  lien  {g;>plies  with  equal  force  to  the 
lien  of  the  notes  secured  by  the  mortgage. 
Pullen  V.  Ward,  supra. 

The  principles  here  announced  having  been 
recognized  and  decided  in  repeated  opinions 
of  this  court,  and  having  become  rules  of 
property  in  this  state,  we  deem  it  unneces- 
sary at  this  time  to  determine  .whether  or 
not  those  decisions  are  in  line  with  the 
weight  of  authority  in  other  Jurisdictions. 

Our  conclusion  being  that  the  decision  of 
the  chancellor  was  correct,  the  decree  is 
therefore  affirmed. 


TWIST  et  aL  V.  MULLINIX.     (No.  47.) 
(Sujweme  Court  Df  Arkansas.    Dec.  18,  1016.) 

1,  HAUOio'aB  Pboskcdtion  «=>34— Tebuiita- 
TIOW  or  PEOSEOtJTIOS — Nbckbbitt. 

In  an  action  for  malicious  prosecution,  it 
is  necessary  that  plaintiff  show  that  the 
original  prosecution  instituted  against  him  has 
been  legally  terminated. 

tBi.   Note. — BV>r   other  cases,   see   MaliciouB 
Prosecution,  Gent.  Dig.  {  70;  Dec.  Dig.  <8=334.] 

2.  Mauoious  Pbosiotttton  «=a64<l)  —  Bvi- 

DKNOK— BUinoIKNCT. 

Ill  an  action  for  malibioua  prosecution  for 
embezzlement,  evidence  held  sufficient  to  show 
that  defendant  had  abandoned  a  criminal  prose- 


cution instituted  by  him  against  the  plaintiff  be- 
fore a  Justice  of  tiie  peace. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Proeecutiott,  Cent  Dig.  H  161,  163;  Dec.  Dig. 
<8=964(1).] 

5.  BviDKncK  «=>158(6)  —  Obai.  Evidenob  — 
Adiossibiutt. 

In  an  action  (or  malidons  prosecuti(m  oral 
proof  was  competent  to  show  an  abandonment 
by  the  defendant  of  a  criminal  prosecution  in- 
stituted by  him  against  the  plaintiff  before  a 
justice  of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  M  476,  482,  488,  485,  487;  Dec. 
Dig.  <S=»158(B).] 

4.  MaUCIOUS  PROSKOmiOIT  «S>3S(1)— Tebui* 
RATIOIT  or  PBOSECtmON— Abandonioent. 
When  a  justice  of  the  peace  dismissed  a 
prosecution  and  discharged  the  defendant  there- 
in without  objection  or  protest  by  the  prose- 
cutor, there  was  an  abandonment  of  the  proceed- 
inRB  by   the  prosecutor. 

[£M.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §f  71-76;  Dec.  Dig.  «s» 
35(1).] 

6.  BVZOBNCB  4=>181— Seconoabt  Bvidknce— 
CoRTCNTS  or  Justice's  Dockkt. 

In  view  ot  Kirby's  Di; .  i|  2149,  4662,  4604, 
in  relatlcm  to  justices  of  ue  peace,  providing 
that  every  justice  of  the  peace  shall  keep  a 
docket  in  wlilch  be  shall  enter  his  proceedings 
In  every  case,  in  an  action  for  malicious  prose- 
ciitlon,  oral  proof  of  a  judgment  of  dismissal 
entered  by  a  justice  of  the  peace  in  tbe  crimi- 
nal prosecution  instituted  by  the  defendant 
against  the  plaintifl  would  not  be  competent 
until  a  sufficient  foundation  had  been  laid  by 
showing  that  the  justice  had  kept  no  docket  ot 
that  his  docket  had  been  lost  or  destroyed. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent.  Dig.  i  600;    Dec.  Dig.  «=>181.] 

6.  Affkai.  and  E/kbob  «=»204(3),  260a),  301 
—    Bbbxbvation    in    Loweb    Ooubt    op 

OBOUNDS    rOB    RbVIBW— EVIDBNOB. 

Where  defendant  made  no  objection  at  tbe 
time,  saved  no  exception  to  tbe  ruling  of  the 
court,  and  did  not  make  sudi  mling  a  ground, 
for  his  motion  for  new  trial,  he  could  not  com- 
plain  on  appeal  of  the  courrs  ruling  permitting 
a  justice  of  the  peace  to  testify  that  a  crimi- 
nal prosecution  instituted  by  defendant  against 
plaintifl  was  dismissed. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  1608,  1748,  1753-1755; 
Dec.  big,  «=»20i(3),  260(1),  301;  Trial,  Cent. 
Dig.  i  172.] 

7.  Tbial  «=»306— Vebdiot— Duty  or  Jttbt. 

It  is  the  duty  of  the  jury  to  apply  the  law 
as  declared  by  the  court  to  the  facts  which 
tiiey  find  established  by  the  evidence  and  decide 
tbe  Issues  of  fact  in  accordance  wiHi  the  pre- 
ponderance of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  731,  742;   Dec  Dig.  <S=»306.] 

8.  Tbiai.   €=ail84(l)— Instbuciions— Mattebb 
or  Faot. 

Under  Ccmst  art.  7,  {  23,  providing  that 
courts  may  not  charge  juries  with  regard  to 
matters  of  fact,  the  court  cannot  invade  the 
province  of  tiie  Jury  to  tell  them  what  weight 
they  should  give  to  tbe  testimony  as  a  whole 
or  to  that  of  any  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

--   "  413,  486,  439,  440,  460;   Defc  Dig.  «=» 
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9.  New  Tbiax  4=>160  —  Scofb  or  Bxvibw  — 

Evidence. 

On  motion  for  new  trial,  it  is  the  province 

of  the  trial  court  to  review  the  evidence  and 

determine  whether  or  not  the  jury  has  correct- 
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ly  apidi«d  the  law  tm  contained  in  the  coort'e 
instructiona,  and  whether  or  not  the  verdict  is 
responsive  to  the  preponderance  of  the  evidence. 
[Bd.  Note.— For  o^er  cases,  see  New  QVial, 
Cent  Dig.  |  319;    Dec  Dig.  <3=>16&.] 

10.  Apfeai,  and  Ebbob  «b91006(4)— Bxvnw— 
Motion  for  New  Tbtai^ 

A.  ruUng  of  the  trial  coart  overruling  a  mo- 
tion for  new  trial  and  sustaining  the  verdict 
of  the  jury  as  in  accord  wit!h  the  preponderance 
of  the  evidence  will  not  be  reviewed  and  the 
verdict  set  aside  by  the  appellate  court  if  there 
was  8u£Scient  evidence  to  sustain  it,  even  tSiough 
such  court  la  convinced  that  the  verdict  la 
clearly  against  the  weight  of  the  evidence,  on- 
less  it  is  manifest  that  the  court  abused  its 
discretion  by  acting  improTldently,  arbitrarily, 
or  caprlclonsly  In  making  such  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3860-^76,  3fl«50;  Dec.  Dig. 
*=1005(4).] 

11.  New  Tbiai,  €=3l63(2)— DKixBumAiion— 

FlNDraOS— CONBTBDCnOK. 

On  motion  for  new  trial  by  tihe  nse  of  the 
words  "the  verdict  will  not  be  disturbed  merely 
because  it  is  against  the  preponderance  of  the 
evidence,"  following  a  statement  that  the  finding 
upon  one  essential  point  was  against  the  pre- 
ponderance of  the  evidence,  the  finding  of  the 
court  was  positive  that  the  verdict  was  against 
the  weight  of  the  evidence  on  the  essential  point 
mentioned;  as  "merely"  means  "purely,"  "only," 
"solely,"  and  is  often  misused  for  "simply." 

[Ed.  Note.— For  other  cases,  see  New  Ttiii, 
Cent.  Dig.  $  3S1;   Dec.  Dig.  <8=>ld8(2). 

For  other  definitlonB,  see  Words  and  Fliraset, 
Second  Series,  Merely.] 

12.  New  Tbial  «s»72  —  DEXEsianATiOH  — 
Findings. 

Where  on  motion  for  new  trial  the  court 
found  specifically  that  the  verdict  was  against 
the  weight  of  the  evidence  on  an  essential  point, 
it  erred  after  thus  finding  in  not  setting  aside 
the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Di»  H  146-148;   Dec.  Dig.  «=»72.] 

Hart  and  Hnmidireya,  JJ.,  dissenting. 

Appeal  from  Circalt  Court,  Crittenden 
County;   J.  F.  Oautney,  Judge. 

Action  by  J.  W.  MuUlnlx  against  Ira  F. 
Twist  and  another.  From  Judgment  for 
plaintiff  after  a  remittitur  of  part  of  the 
verdict  and  from  an  order  overrollng  a  mo- 
tion for  a  new  trial,  defendant  Ira  F.  Twist 
appeals.  Beversed,  and  remanded  for  a 
new  trlaL 

J.  W.  MulUnlz,  who  at  that  time  lived  In 
Mississippi,  was  employed  by  Ira  F.  Twist 
to  manage  his  plantation  in  Arkansas.  Aft- 
er a  few  months  Twist  became  dissatisfied 
with  Mulllnlx  as  manager,  claiming  that  he 
was  incompetent,  and  discharged  him. 

Mullinix,  after  his  discharge,  returned  to 
Mississippi,  leaving  his  family  and  house- 
hold effects  temporarily  in  a  house  that  he 
occupied  at  Earle,  Ark.  Twist  claimed  that 
upon  Investigation  he  ascertained  that  Mul- 
linix had  misappropriated  and  converted  to 
his  own  use  funds  in  his-  hands  belonging  to 
Twist  amounting  to  something  more  than 
f200,  and  after  consultation  with  an  attor- 
ney, and  upon  bis  advice,  he  made  an  affi- 
davit before  a  Justice  of  the  peace  charging 
Mulllnlx  with  the  embezzlement  of  $200,  and 


also  at  the  same  tlnw  inatltiited  a  dvll  snlt 
for  that  sum  and  had  an  attachment  Issued 
and  levied  np<Hi  Mulllnlx's  household  goods. 
MuUlnIx  retamed  to  Arkansas  to  defend 
the  attachnMnt  salt,  and  was  artested  on  the 
warrant  charging  him  with  ambeadement. 
He  was  allowed  to  go  at  liberty  until  the 
next  day,  when  the  attachment  suit  wm 
tried  before  the  Justice. 

The  dvll  suit  resulted  in  a  Judgment  for 
Mulllnlx.  After  the  dvll  suit  was  disposed 
of,  and  while  Twist  and  his  attorney  were 
present,  the  attorney  for  Mulllnlx  called  the 
Justice's  attention  to  the  criminal  case  and 
told  the  court  that  the  facts  were  the  same 
in  the  two  cases,  and  moved  the  court  that 
the  criminal  case  be  dlsmined  and  Mulllnlx 
discharged.  Hie  court  sustained  the  motion; 
no  objection  being  made  to  same  by  Twist  or 
his  attorney. 

Mullinix  afterwards  instituted  this  snlt 
against  Twist  for  maUdous  prosecution. 
There  was  a  verdlot  in  favor  of  Mnllinix 
in  the  sum  of  $20,000.  Twist  moved  for  a 
new  trlaL  The  court  had  a  ranittltur  en- 
tered for  the  sum  of  $16,000,  to  which  Mul- 
llnlx agreed.  The  motion  for  new  trial 
was  overruled  and  final  Judgment  was  ren- 
dered in  Mulllnlx's  favor  in  the  sum  of  $5,- 
000,  from  whldi  this  appeal  comefl.  Other 
facts  will  be  stated  in  the  opinion. 

Hughes  ft  Hughes,  of  Memphis,  Tom.,  and 
Allen,  Humphrey  ft  Converse,  of  Springfield, 
III.,  for  appellant  Carutbere  Ewlng,  H.  C. 
Williamson,  Jr.,  and  A.  B.  Shafw,  all  of 
Memphis,  Tenn.,  for  appdlee. 

WOOD,  J.  (attet  stating  the  fticta  as 
above).  [1]  I.  Before  appellee  co^d  main- 
tain his  action  fbr  malldous  prosecution 
it  was  necessary  for  him  to  show  that  the 
original  proceeding  Instltnted  against  blm 
had  been  legally  terminated. 

"It  is  a  suflSdent  termination  of  the  original 
proceeding  to  serve  as  a  basis  for-  an  aetiioa  for 
maliciona  prosecution  that  idaindfE  was  dis- 
charged, or  the  original  proceeding  was  dismiss- 
ed at  a  preliminary  hearing,  or  before  trial,  as 
upon  an  abandonment  of  flbe  proceedings."  26 
Cyc.  6S  et  eeq.  69. 

[2,  3]  Appellant,  while  conceding  that  an 
abandonment  of  the  original  proceedings  by 
Twist  would  'be  a-  sufiident  termination  of 
the  original  proceedings,  neverthdeas  con- 
tends that  the  criminal  proseditlon  waa  not 
abandoned.  But,  giving  the  testimony  ita 
strongest  probative  value  in  favor  of  the 
appellee,  It  was  suffldent  to  wairrant  a  find- 
ing that  Twist  had  abandoned  the  criminal 
prosecution  instituted  by  him  against  the  ap- 
pellee before  the  Justice  of  the  peace.  Oral 
proof  of  what  took  plaice  before  the  Justice 
was  competent  to  .show  on  abandonment 
The  testimony  shows  that  after  the  verdict 
had  been  returned  in  the  dvll  action  an  at- 
torney for  the  appellee  stated  that  the  facts 
were  about  the  same  In  the  two  cases  and 
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moved  tbe  court  to  dismiss  the  criminal 
charge,  and  that  the  court  dismissed  that 
charge  and  'released  the  appellee.  Appel- 
lant, Twist,  and  his  counsel  were  present 
and  offered  no  objection  to  this  proceeding. 
When  such  affirmative  action  was  being  tak- 
en  by  ttie  court  In  the  presence  of  Twist  and 
his  counsel  with  reference  to  the  prosecution 
that  had  been  Instituted  by  him  It  was  In- 
cumbent upon  him  at  least  to  object  to  the 
dismissal.  He  was  called  upon  to  speak 
then,  and,  having  failed  to  do  so,  he  can- 
not set  up  that  the  prosecution  was  not 
abandoned  because  the  same  facts  were  aft- 
erwards presented  by  him  to  the  grand  jury 
upon  which  an  indictment  was  returned. 

[4]  The  proceedings  before  the  grand  Jury 
were  entirely  Independent  of  the  proceedings 
before  the  Justice  of  the  peace.  If  the  Jus- 
tice had  held  appellee  to  answer  to  the  grand 
Jury  on  the  diarges  Instituted  against  him 
by  Twist,  then  the  proceedings  before  the 
grand  Jury  might  be  regarded  as  a  con- 
tinuation of  the  original  prosecution.  But 
when  the  Justice  dismissed  the  prosecution 
and  discharged  the  appellee  without  objec- 
tion or  protest  from  appellant,  that  was  an 
abandonment  of  the  proceedings  before  the 
Justice.  See  Costello  v.  Knight,  4  Mackey  (16 
D.  C.)  65. 

This  Is  not  like  a  case  where  a  criminal 
prosecuti(»  is  dismissed  by  mutual  consent. 
Here  the  testimony  tended  to  show  that  the 
facts  upon  which  the  prosecution  was  based 
had  been  developed  In  a  dvll  action,  and  the 
appellee,  in  asking  the  Justice  to  dismiss 
the  prosecution  and  to  discharge  him,  was 
bat  contending  that  the  cause  had  been 
heard,  and  that  he  was  entitled,  as  a  mat- 
ter of  legal  right,  to  a  Judgment  dismissing 
the  prosecutloa 

There  was  no  mutual  consent  between  the 
appellee  and  the  appellant  that  the  prose- 
cution should  be  dismissed,  but  a  positive 
demand  for  dismissal  upon  the  part  of  the 
appellee,,  and  a  failure  to  object  thereto 
on  the  part  of  appellant  The  facts  of 
this  case  are  entirely  different  from  those 
cases  dted  In  appellant's  brief  In  which 
a  noUe  prosequi  of  the  criminal  case  Is  pro- 
cured at  the  Instance  of  the  defendant  there- 
in, or  where  there  has  been  a  compromise  and 
the  case  is  dismissed  by  mutual  consent  of 
the  prosecutor  and  the  defendant.  There 
was  testimony  from  whldi  the  Jury  might 
have  found  that  appellant,  Twist,  abandoned 
the  criminal  prosecution  instituted  by  him 
against  appellee  before  the  Justice  of  the 
peace.  Such  abandonment,  as  we  have  seen, 
constituted  a  legal  termination  of  that  pros- 
ecution. 

[S]  n.  There  ts  no  competent  evidence  in 
the  record  showing  that  the  criminal  prosecu- 
tion against  appellee  pending  before  th6  Jus- 
tice had  been  dismissed.  Such  fact  could 
only  be  established  by  the  best  evidence 
thereof,  which  would  be  the  judgment  of 
dlwnlwMil  entered  on  the  Justice's  docket  or 


minutes  of  his  proceedings.  Oral  proof  of 
such  judgment  would  not  be  competent  until 
a  sufficient  foundation  bad  been  laid  for  sudi 
proof  by  showing  that  the  Justice  bad  kept 
no  docket  or  that  the  Justice's  docket  had 
been  lost  or  destroyed.  Our  statute  provides 
that  every  Justice  of  the  peace  shall  keep  a 
do<^et  In  which  he  shall  enter  his  proceed- 
ings In  each  case.  See  Klrby's  Dig.  2149, 
§§  4562,  4604. 

[I]  The  appellifnt,  however,  is  not  in  an 
attitude  to  complain  of  the  ruling  of  the 
court  In  permitting  the  Justice  of  the  peace 
to  testify  that  the  criminal  case  against  the 
appellee  was  dismissed.  Appellant  made  no 
objection  to  such  testimony  at  the  time,  sav- 
ed no  exceptions  to  the  rulings  of  the  court, 
and  did  not  make  such  ruling  a  ground  of 
his  motion  for  a  new  trial.  We  would  not 
reverse  the  case  therefore  fbr  the  ruling  Is 
admitting  this  incompetent  testimony,  and 
only  mention  it  here  In  view  of  a  new  trial. 

in.  Appellant  urges  that  there  was  prob- 
able cause  for  instituting  the  criminal  prose- 
cution against  appellee  before  the  Justice, 
and  that  no  malice  upon  the  part  of  Twist 
was  shown;  also  that  the  verdict  was  ex- 
cessive, and  actuated  by  passion  and  preju- 
dice. The  testimony  bearing  ui>on  these  ques- 
tions Is  quite  voluminous.  No  useful  purpose 
could  be  subserved  by  discussing  it  in  detalL 
These  were  Issues  of  fact  upon  which  the 
court  properly  Instructed  the  jury,  and  there 
was  evidence  to  sustain  the  verdict  ^  find 
no  reversible  error  In  the  rulings  of  the  court 
on  any  of  these  grounds. 

ly.  In  overruling  the  motion  for  a  new 
trial  the  court  said: 

"While  the  jury  determined  by  tiielr  finding 
that  Twist  did  not  make  a  full  and  completa 
statement  of  all  of  the  facts  within  his  knowl- 
edge when  consultliig  said  attorney,  in  my  judg- 
ment, the  finding  upon  that  question  was  against 
the  preponderance  of  the  evidence.  However, 
the  verdict  will  not  be  disturbed  merely  because 
it  is  against  the  preponderanqe  of  the  evidence." 

[7]  Under  our  Judicial  system  it  is  the  pe- 
culiar province  of  the  Jury  to  determine  is- 
sues of  fact,  being  guided  In  their  delibera- 
tions by  instructions  or  declarations  of  law 
announced  by  the  trial  court  applicable  to  the 
facts  which  the  testimony  adduced  In  the 
cause  tends  to  prove.  It  is  the  duty  of  the 
Jury  to  apply  the  law  as  declared  by  the 
court,  to  the  facts  which  they  find  established 
by  the  evidence  and  decide  the  Issues  of  fact 
in  accordance  with  the  preponderance  of  the 
evidence. 

[I,  I]  In  order  to  determine  which  of  the 
parties  litigant  has  the  preponderance  of 
the  evidence  In  his  favor,  the  Jury  are  the 
sole  Judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  th^lr  testimony. 
Under  o\ir  Constitution  the  trial  court  can- 
not invade  the  province  of  the  Jury  to  tell 
them  what  weight  they  should  give  to  the 
testimony  as  a  whole,  or  to  that  of  any  wit- 
ness. They  cannot  charge  Juries  with  regard 
to  matters  of  fact    Cwtst  Arky  ut  7, 
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But  after  the  Jnry  has  concluded  its  delibera- 
tions and  returned  Its  Terdlct,  If  there  is  a 
motion  for  a  new  trial  setting  up  that  the 
verdict  is  not  sustained  by  sufficient  evidence, 
or  that  It  is  contrary  to  law,  or  both,  it  is 
then  the  province  of  the  trial  court  to  review 
the  verdict  and  to  determine  whether  or  not 
the  Jury  has  correctly  applied  the  law  as  con- 
tained in  the  court's  instructions,  and  wheth- 
er or  not  the  verdict  is  responsive  to  the 
preponderance  of  the  evidence. 

Under  the  law  the  verdict  of  a  jury  should 
be  in  favor  of  that  party  who  has  established 
the  issues  of  fact  for  which  he  contends  by 
a  preponderance  of  the  evidence.  If  the 
Jury  has  not  so  decided,  then  its  verdict  is  not 
correct,  and  it  Is  the  peculiar  and  exclusive 
province  of  the  trial  court  to  correct  such  er- 
ror by  granting  a  new  trial.  When  the  trial 
court  becomes  convinced  that  the  verdict  is 
not  sustained  by  a  preponderance  of  the  evi- 
dence, then  it  is  his  duty  to  set  aside  that 
verdict.  And  if  the  trial  court  finds  and  an- 
nounces that  the  verdict  of  the  jury  Is 
against  the  preponderance  of  the  evidence  on 
a  material  issue  of  fact,  then  it  must  set 
aside  Bucb  verdict  The  trial  court  presides 
over  the  trial.  He  observes  and  hears  the 
witnesses,  and  has  Ihe  same  opportunity  as 
the  jury  In  this  respect,  and  that  is  the  rea- 
son why  it  is  made  his  peculiar  and  exclusive 
function  to  determine  the  issue  on  a  review 
of  the  verdict  as  to  whether  it  is  responsive 
to  the  preponderance  of  the  evidence  in  the 
cause.  This  court  cannot  do  that  for  the 
reason  that  it  has  no  such  opportunity. 

[10]  Hence  the  rule  is  firmly  established 
by  the  authority  of  our  own  decisions,  as 
well  as  courts  of  last  resort  in  many  other 
Jurisdictions,  that  a  ruling  of  the  trial  court 
overruling  a  motion  for  a  new  trial  and  sus- 
taining the  verdict  of  a  Jury,  as  in  accord 
with  the  preponderance  of  the  evidence,  will 
not  be  reversed  and  the  verdict  set  aside  by 
the  appellate  court,  even  though  such  court 
may  be  convinced  that  the  verdict  of  the  Jury 
is  clearly  against  the  weight  of  the  evidence. 
l%ls  court  will  not  pass  upon  the  issue  as  to 
whether  or  not  a  verdict  is  responsive  to  the 
preponderance  of  the  evidence,  but  will  leave 
that  issue  where  it  bel<mgs,  under  our  judi- 
cial system,  to  the  trial  court  But  when  the 
trial  court  has  passed  upon  that  issue  and 
announced  its  finding,  this  court  must  see  as 
a  matter  of  law  that  the  party  entitled  there- 
to gets  the  benefit  of  such  finding. 

The  rule  setting  forth  the  respective  func- 
tions of  the  jury  and  the  trial  court  and  this 
court  is  well  expressed  in  Richardson  v. 
State,  47  Ark,  662,  867,  2  8.  W.  187,  189, 
where  we  said: 

"But  the  weight  of  evidence  and  the  credibil- 
ity of  witnesses  are  to  be  determined  by  the 
jury.  It  is  the  duty  of  the  trial  court  to  set 
aside  a  verdict  which  is  clearly  against  the 
weight  of  the  evidence.  But,  when  the  case 
reaches  us,  the  questimi  ig  no  longer  whether  the 
evidence  prepooaerateB  on  one  side  or  the  other, 
or  whether  due  credit  has  been  given  to  the 


statements  of  a  witness  who  has  testified  fully 
and  fairly.  But  the  question  is  whether  there 
is  a  failure  of  proof  on  a  material  point  To 
order  a  new  trial  because  we  difFer  in  opinion 
from  the  circuit  judge  as  to  the  weight  of  the 
testimony,  or  the  truth  or  falsity  of  a  witness, 
is  to  substitute  our  discretion  for  his  discre- 
tion. And  in  this  matter  he  is  supposed  to  en- 
joy some  advantages  over  us." 

And  again  in  Blackwooa  v.  Dads,  08  Ark. 
304,  SIO,  1S5  S.  W.  922,  924,  Where  we  quoted 
from  Taylor  v.  Grant  Lomber  Co.,  94  Ark. 
566,  127  S.  W.  962,  as  follows: 

"The  trial  judge  still  has  contzol  of  the  ver- 
dict of  the  jury  after  and  during  the  term  it 
was  rendered.  Because  of  his  traming  and  ex- 
perience in  the  weighing  of  testimony,  and  of 
the  application  of  legal  rules  to  the  same,  and 
of  his  equal  opportunities  with  the  jury  to 
weigh  the  evidence  and  judge  of  the  credibility 
of  witnesses  he  is  vested  wil3i  the  power  to  set 
aside  their  verdicts  on  aecount  of  errors  com- 
mitted by  them,  whereby  they  have  failed  m 
their  verdict  to  do  justice  and  enforce  the  rUfht 
of  the  case  under  the  testimony  and  instruc- 
tions of  the  court  This  is  a  necessary  coun- 
terbalance to  protect  litigants  against  the  fail- 
ure of  the  administration  of  the  law  and  jus- 
tice on  account  of  the  inexperience  of  jurors." 

In  Blackwood  v.  Eads,  supra,  we  said  fur- 
ther: 

"Where  there  is  a  dedded  conflict  In  the  evi- 
dence, this  court  will  leave  the  questiou  of  de- 
termining the  preponderance  with  the  trial 
court,  and  will  not  disturb  bis  ruling  in  either 
sustaming  a  motion  for  a  new  trial  or  overml- 
ine  same.     •     •     ♦ 

'The  witnesses  give  tlieir  testimony  under  the 
eye  and  within  the  hearinfr  of  the  trial  judge. 
His  opportunities  for  passmj;  upon  the  weight 
of  the  evidence  are  far  superior  to  Chose  of  this 
court.  Tlierefore  his  judgment  in  ordering  a 
new  trial  will  not  be  interfered  with  unless  his 
discretion  has  been  manifestly  abused." 

See,  also,  McDonnell  v.  Railvray  Oo.,  88 
Ark.  334,  135  S.  W.  925;  Mcllroy  v.  Arkansas 
Valley  Trust  Co.,  100  Ark.  596,  509,  141  S. 
Wl  196. 

The  law  requires  that  the  verdict  of  a 
Jury  be  In  accordance  with  the  preponderance 
of  the  evidence.  The  only  tribunal,  under 
our  Judicial  system,  vested  with  the  ijower 
to  determine  whether  or  not  a  verdict  to 
against  the  preponderance  of  the  evidence, 
hi  the  trial  court,  which  has  the  same  op- 
portunity as  the  Jury  for  seeing  and  hearing 
the  witnesses.  Where  there  is  a  conflict  In 
the  evidence,  and  .the  trial  court  finds  that 
the  verdict,  upon  a  material  Issue  of  fact, 
is  against  the  preponderance  of  the  evidence, 
the  logical  and  necessary  result  of  such  find- 
ing, as  matter  of  law,  is  that  the  verdict  most 
be  set  aside;  otherwise  it  would  be  Impas- 
sible to  correct  the  error. 

We  are  aware  that  a  different  rule  pre- 
vails In  some  jurisdictions,  but  the  rule 
wliicfa  obtains  in  our  own  Jurisdiction  la  the 
only  logical  and  sound  one,  and  it  la  support- 
ed by  excellent  authority  elsewhere.  Pre- 
cisely the  same  rule  prevails  in  Tennessee. 
Telephone  Oo.  v.  Smithwick,  112  Tenn.  463, 
79  S.  W.  803;  RaUway  v.  Neely,  102  Tenn. 
702,  52  S.  W.  167;  Turner  v.  Turner,  85  T^nn. 
387,  3  S.  W.  121.    And  see,  also,  RaUway  ▼. 
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Kunkel,  IT  Kan.  172;  Central  Co.  v.  Harden, 
113  Oa.  453,  38  S.  B.  949;  Tacoma  v.  Light 
Co.,  16  "Wash.  288,  47  Pac.  738.  We  cannot 
approve  the  doctitne  that  it  is  an  inTablon 
of  the  province  of  the  Jury  for  the  trial  court 
to  set  aside  i^  verdict  which  be  finds  to  be 
against  the  preponderance  of  the  evidence. 
On  the  contrary,  It  he  falls  to  do  so,  he  sur- 
renders bis  own  province,  ignores  his  duty, 
and  by  so  doing  destroys  the  integrity  of  the 
best  system  tfiat  thus  far  has  been  devised 
in  this  country  for  the  administration  of  jus- 
tice. 

Perhaps  in  the  majority  of  courts  of  last 
resort  in  this  country  the  rule  obtains  that, 
where  the  trial  court  lias  sustained  the  ver- 
dict of  a  jury,  the  court  of  review  will  not 
reverse  the  ruling  of  the  trial  court  in  re- 
fusing to  set  aside  such  verdict  where  there 
is  sofflcient  evidence  to  sustain  it,  even 
though,  in  the  opinion  of  the  appellate  court, 
such  verdict  may  be  clearly  against  the 
weight  of  the  evidence. 

Learned  counsel  for  the  appellee  cite  us  to 
several  cases  of  our  own  court  where  the 
above  rule  is  announced.  Drennen  v.  Brown, 
10  Ark.  138;  Allen  v.  Nordheimer,  13  Ark. 
339:  Lindsay  v.  Wayland,  17  Ark.  385;  Miss., 
etc.,  R.  R.  Co.  V.  Cross,  20  Ark.  443. 

Bat  the  rule  announced  in  these  cases  has 
no  application  whatever  to,  and  should  not 
govern  trial  courts  in  passing  upon  motions 
for  a  new  trial.  Having  presided  at  the  trial, 
and  having  seen  and  heard  the  v^tnesses  tea- 
tlfy,  they  Iiave  had  the  same  opportunities 
as  the  jury,  and  hence  are  vested  with  the 
autliorlty  to  ascertain  whether  or  not  the 
jury's  verdict  is  in  accordance  with  the  pre- 
ponderance of  the  evidence,  and  when  they 
have  found  upon  conflicting  evidence  tliat 
such  verdict  is,  or  Is  not,  against  the  weight 
of  the  evidence,  such  finding  will  not  be  set 
aside  unless  it  is  manifest  that  the  court 
abused  its  discretion ;  that  is,  acted  improvi- 
dently,  arbitrarily,  or  capriciously  in  making 
such  finding.  Such  finding  must  avail  the 
party  entitled  to  the  benefit  thereof. 

Now,  if  the  court  tiad  simply  overruled  the 
motion  for  a  new  trial,  without  the  statement- 
quoted,  tUs  ruling  would  have  been  tanta- 
mount to  a  finding  that  the  verdict  was  not 
against  a  preponderance  of  the  evidence. 
But  such  deduction  cannot  be  drawn  here, 
for  there  was  an  afflrmative  finding  of  tlie 
court  in  the  following  language: 

"While  the  jury  determined  by  their  finding 
that  the  defendant  Twist  did  not  make  a  full 
and  complete  statement  of  all  of  the  facte  with- 
in his  knowledge  when  consulting  said  attorney, 
in  my  judgment,  the  finding  npon  that  question 
was  against  tiie  preponderance  of  the  evidence." 

This  court  has  said  in  several  cases  that 
•It  is  the  duty  of  the  trial  court  to  set  aside 
a  verdict  wtiich  is  clearly  against  the  weight 
of  the  evidence,"  which  means  conversely 
ttiat  the  trial  Judge  shonld  not  set  aside  a 
verdict  if  the  evidence  is  so  evenly  balanced 
tbat  the  court  cannot  see  clearly  that  the 


verdict  is  against  the  preponderance.  In 
other  words,  the  trial  court  should  let  the 
verdict  stand  if  he  is  in  doubt  as  to  whether 
or  not  it  Is  against  the  preponderance. 
Where  he  finds  positively  tbat  it  was,  we 
must  assume  that  he  was  convinced  that  such 
was  the  fact  When  the  language  used  by 
the  court  in  ruling  on  the  motion  for  new 
trial  is  closely  analyzed,  there  does  not  ap- 
pear to  be  any  doubt  or  uncertainty  in  the 
mind  of  the  court  that  the  jury's  finding  was 
against  the  preponderance  of  the  evidence. 
To  be  sure,  where  the  language  used  by  the 
court  is  such  as  to  make  it  doubtful  or  un- 
certain as  to  whether  the  conrt  actually 
found  the  fact  to  be  that  the  verdict  was 
against  the  preponderance  of  the  evidence, 
then  the  ruling  of  the  court  In  refusing  to 
set  the  verdict  aside  should  not  be  disturbed. 
But  the  language  of  the  conrt  was  not  such 
as  to  indicate  that  the  testimony  was  so 
nearly  at  equipoise  in  the  thought  of  the  pre- 
siding judge  as  to  leave  him  in  doubt  as  to 
whether  the  verdict  was  against  the  prepon- 
derance of  the  evidence  on  the  particular 
question  mentioned.  The  word  "merely"  ill 
the  language  quoted  does  not  qualify  the  find- 
ing of  the  court  on  that  issue.  On  the  con- 
clusion of  fact  as  to  the  verdict  being  against 
the  preponderance  of  the  evidence,  the  lan- 
guage of  the  court  is  positive  and  unequivo- 
cal. 

[1 1 1  The  language  "but,  of  course,  the  ver- 
dict will  not  be  disturbed  by  me  merely  be- 
cause it  is  against  the  preponderance"  states 
the  court's  reason  for  the  conclusion  it  had 
reached  not  to  set  aside  the  verdict.  This 
language  certainly  does  not  indicate  that 
there  was  any  doubt  or  uncertainty  In  the 
mind,  of  the  court  that  the  verdict  was 
against  the  preponderance  of  the  evidence. 
It  rather  emphasizes  and  strengthens  the 
idea  that  the  court  had  reached  that  conclu- 
sion. The  language,  however,  does  show  that 
the  court  wholly  misapprehended  the  rule  of 
law  that  should  be  applied  to  such  a  finding. 
The  language  shows  that  the  conrt  was  of 
the  opinion  that  he  could  not  disturb  the  ver- 
dict merely  because  it  was  against  the  pre- 
ponderance; whereas  that  was  the  very  rea- 
son why  he  should  have  set  it  aside. 

The  word  "merely"  means  "purely,"  "only," 
"solely."  "Merely"  Is  often  misused  for 
"simply."  Funk  and  Wagnall's  New  Stand- 
ard Dictionary.  As  used  in  the  sentence,  it 
qualifies  the  word  "because."  So,  giving  the 
word  any  (me  of  its  natural  and  accepted 
meanings,  and  treating  it  in  its  grammatical 
relation  to  the  other  parts  of  the  sentence, 
it  does  not  show  that  the  conrt  was  in  any 
doubt  whatever  about  the  verdict  of  the  jury 
being  against  the  preponderance  of  the  evi- 
dence. If  the  language  of  the  court  had 
been  "the  verdict  will  not  be  disturbed  by 
me  solely"  (or  "simply,"  or  "purely,"  or 
"only")  "because  It  la  against  the  preponder- 
ance of  the  evidence,"  it  would  have  had  D£e> 
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dsely  the  same  meaning  as  the  langaage  ac- 
tually used. 

[1 2]  Therefore  we  conclnde  that  the  finding 
of  the  court  was  positive  that  the  verdict 
waj9  against  the  weight  of  the  elvdence  on 
the  essential  point  mentioned,  and  that  the 
court  erred,  after  thus  finding,  in  not  setting 
aside  the  verdict  For  this  error  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 

HABT,  J.  (dissenting).  It  is  true  that,  ac- 
cording to  the  uniform  current  of  authority 
in  this  state,  It  is  the  duty  of  the  trial  court 
to  set  aside  a  verdict  which  Is  clearly  against 
the  weight  of  the  evidence.  But  tills  state- 
ment of  the  law  was  not  intended  to  author- 
ize the  trial  court  to  weigh  the  evidence  and 
substitute  Its  judgment  for  that  of  the  jury ; 
for,  under  our  Constitution,  tills  la  clearly 
the  peculiar  province  of  the  jury. 

The  Inquiry  in  such  cases  la  not  whether 
the  judge,  acting  as  a  Juror,  would  or  would 
itot  have  come  to  the  conclusion  returned  by 
the  jury  In  their  verdict,  but  whether  reaacm- 
able  men  charged  with  the  duty  of  finding 
facts  fr<Hn  the  evidence,  under  the  court's  in- 
Btnctlons  aa  to  the  law  applicable  to  the 
case,  would  come  to  that  result  Doody  v. 
Boston  &  Maine  B.  B.,  77  N.  H.  161,  89  Atl. 


487,  Ann.  Oas.  19140,  846 ;  Beeve  v.  Dennett 
137  Mass.  816;  Ballroad  Co.  v.  Matthews, 
68  Kan.  447,  49  Pac.  602.  See,  also,  State  v. 
Tarrant  24  S.  0.  693 ;  Beaudrot  v.  Southern 
By.  Co.,  69  S.  0.  160,  48  B.  E.  106;  and  Ore- 
gon Cascade  B.  B.  Co.  v.  Oregon  Steam  Nav. 
Co.,  3  Or.  178. 

The  fair  Inference  to  be  deduced  from  the 
remarks  of  the  trial  judge  is  that  wliile  up- 
on the  evidence  adduced  at  the  trial  he  would 
have  found  the  other  way,  yet,  after  a  full 
consideration  of  the  matter,  he  was  not  so 
dearly  of  the  opinion  tlmt  the  verdict  of  the 
jury  was  against  the  preponderance  of  the 
evidence  that  as  a  matter  of  law,  he  was 
required  to  set  it  aside.  This  construction 
of  his  remarks  is  borne  ont  by  the  fact  tliat 
the  court'  approved  the  verdict,  and  entered 
judgment  thereon. 

Our  Constitntlon  provides  tliat  judges  shall 
not  charge  juries  with  regard  to  matters  of 
fact,  bnt  shall  declare  the  law.  If  the  jury 
abuses  tills  power,  it  is  the  duty  of  the  trial 
judg&  to  grant  a  new  trial ;  but  he  should  do 
this  only  when  he  is  clearly  of  the  opinion 
that  the  verdict  of  the  Jury  Is  against  the  pre- 
ponderance of  the  evidence,  and  not  merely 
because  he  differs  with  the  Jnry  as  to  the 
preponderance  of  evidence. 

I  am  authorized  to  state  that  Judge  HUM- 
PHBETS  concurs  in  tills  dissent 
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BTATB  ez  rd.  7.  HAHN  BAKBRT  CO.  et  al 

Y.  ANDERSON,  Circuit  Judga 

(No.  19882.) 

(Suprem«  Court  of  Missonri.    In  Bane.    Daa 
21,  IBiO.) 

DisiasBAi.  AifD  Noireurr  «3>18  —  Bioht  or 

Pi.AiHTiPi>— TxMB  o»  Motion. 
Though  Rev.  St.  1909,  |  1960,  provides  that 
plaintiff  may  diamisa  or  take  a  nonsuit  at  any 
time  before  final  submlsgion  to  tlie  jury  and  not 
afterward,  it  does  not  anthorixe  the  plaintiff 
after  trial  and  verdict  for  defendant,  which  ver- 
dict is  set  aaide,  to  take  a  nonsuit  pending  the 
term  of  the  trial,  against  the  consent  of  a  de- 
fendant who  prays  an  appeal  from  the  grant  of 
such  new  tiiaL 

[Ed.  Note.— For  other  oases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  i  82;   Dec  Dig.  «s»18.] 

Original  proceedings  In  mandamus  on  the 
relation  of  J.  Hahn  Bakery  Company  and 
another  against  Thomas  U  Anderson,  Judge 
of  the  Circuit  Court  of  the  City  of  St  Louis, 
presiding  in  division  7  of  said  drcait  court 
Alternative  writ  made  absolute. 

Barl  M.  Plikey,  of  St  Louis,  for  relatora 
Adolpb  Abbey,  WendeU  Berry,  and  Faontle- 
roy,  Cnllen  A  Hay,  all  of  St  Louis,  for  i»- 
q;K>ndent 

FARIS,  3.  Xlito.is  an  original  proceeding 
by  mandamna,  whereby  It  la  sought  to  com- 
pel respondent,  as  the  Judge  of  division  7  of 
the  circuit  court  <rf  the  dty  oC  St  Louis,,  to 
relDBtate  a  certain  cause  at  one  time  pend- 
ing in  said  court  and  to  grant  an  appeal 
therein,  from  an  order  sustaining  a  motion 
for  a  new  trlaL 

The  facta  out  of  which  this  Instant  case 
grew  ran  thus:  At  the  December  term,  1916, 
there  was  pending  In  division  7  of  the  circuit 
court  of  the  city  of  St  Louis,  in  whidi  divi- 
sion reqtondent  sat  as  Judge,  a  eertala  cause 
wher^Ui  Abraham  Splvack  and  another  wei« 
plaintiffs,  and  relators  herein  were  defend- 
ants, and  wherein  the  sum  In  dispute  was  $10,- 
000.  Tlie  above  action  coming  on  for  trial  be- 
fore a  Jury,  a  verdict  was  rendered  in  favor  of 
defendants  on  January  28,  1916.  (For  brev- 
ity and  clarity  we  will  hereinafter  refer  to 
the  parties  In  the  original  salt  as  "plalntlftB" 
and  "defendants,"  and  to  the  parties  In  the 
Instant  proceeding  as  "relators"  and  "re- 
Vondent"  respectively.)  Within  the  allot- 
ted time  thereafter,  to  wit  on  February  1, 
1916,  plaintiffs  In  nld  cause  filed  their  mo- 
tion for  a  new  trial,  which  was  taken  un- 
der advisement  and  carried  over  by  th« 
learned  respondent  to  a  day  in  the  February 
term,  1M6,  to  wit  to  March  6,  1916,  on 
wbldi  latter  date  the  respondent  sustained 
the  motion  aforesaid  and  granted  to  plain- 
tiffs a  new  trial,  on  the  ground  tliat  the  rer- 
dlet  of  the  Jury  was  against  the  weight  of 
the  erldence.  Thereafter  on  the  7tb  day  of 
March,  1916^  without  the  knowledge  or  con- 
sent of  defendants  in  said  cause,  and  in  their 


absence  and  In  the  absence  of  their  counsd, 
plaintiffs  came  into  court  and  dismissed  said 
cause.  Thereafter,  at  the  same  term  in 
which  the  motion  for  a  new  trial  was  sus- 
tained and  the  dismissal  of  said  cause  was 
had  by  plaintiffs,  and  on  the  17th  day  of 
Marcli,  1916,  defendants  therein  (who  are  re- 
lators herein),  after  due  notice  in  such  be- 
half had  been  served  on  plaintiffs,  came  In- 
to respondent's  court  and  filed  their  motion 
to  reinstate  said  cause,  to  the  end  that  they 
might  (as  they  prayed  they  might  be  allowed 
to  do)  appeal  from  the  order  granting  the 
new  trial.  Relators  filed,  with  said  motion 
for  reinstatement  of  the  case  and  for  appeal 
thereof,  a  proper  affidavit  for  appeal.  Re- 
spondent refused  to  reinstate  said  cause,  or 
to  allow  an  appeal  therein,  holding  that 
plaintiffs  had  the  right  to  dismiss  the  cause 
after  the  sustaining  of  a  motion  for  a  new 
trial  thereof,  even  though  defendants  might 
during  the  same  term  of  court  desire  to  ap- 
peal from  the  action  of  the  court  In  such 
behalf. 

The  return  of  respondent  admits  the  facts 
to  be  substantially  as  we  set  them  out  Re- 
lators thereupon  moved  for  Judgment  upcm 
the  pleadings,  and  the  case  is  at  Issue  upon 
the  single  point  whether  a  plalntlfl,  aftw 
trial  had  and  verdict  rendered,  which  ver- 
dict is  set  aside  upon  motion,  may  take  a 
nonsuit  i>endlng  the  term  at  which  the  trial 
was  had,  against  the  consent  of  a  defendant 
who  prays  an  appeal  from  the  action  of  the 
court  in  granting  such  new  trlaL 

The  precise  point  here  mooted  seems  to  be 
one  of  first  Imi^esslon  In  this  state,  and  to 
lie  likewise  unique  by  Its  rarity  in  other  Ju- 
risdictions. While  we  have  a  statute  which 
upon  a  casual  reading  might  aeem  to  cover 
the  case,  we  are  led  to  suspect  that  It  does 
not;  since  we  observe  that  both  relators  and 
respondent  quote  and  urge  tails  statute  as 
fumlfftiing  a  fairly  satisfying  reason  why 
plaintiffs  did  and  why  they  did  not  have 
the  right  to  take  a  nonsuit  In  this  state  of 
tbe  briefs,  we  may  well  be  excused  for  en- 
tertaining doubts  whether  a  statute  thus  so 
confidently  relied  on  by  both  parties  fur- 
nishes an  answer  to  the  auesticm  mooted. 
The  statute  thus  urged  upon  our  attention 
reads  thus: 

"The  plaintifl  sliall  be  allowed  to  diamiss  his 
suit  or  take  a  nonsnit  at  any  time  before  the 
same  is  finally  submitted  to  the  jury,  or  to  ^he 
court  sitting  as  a  jury,  or  to  the  court  and  not 
afterward."     Section  1980,  R.  S.  1900. 

We  are  of  tlie  opinion  that  the  above  sec- 
tion must  be  construed  in  the  light  of  the 
facts  and  circumstances  existing,  and  must 
be  modified,  if  need  be,  by  a  consideration  of 
other  well-settled  principles  of  law.  Two  of 
these  principles  we  think  settle  this  case  be- 
yond cavil.  They  are:  (a)  That  by  our  prac- 
tice and  by  the  terms  of  our  statute  (section 
20M,  R.  S.  1900)  any  party  authorized,  and 
cateris  paribus  entitled  to  take  an  appeal. 
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may  take  the  same  at  any  time  during  tbe 
term  at  which  the  Judgment,  or  order  com- 
plained of,  was  rendered;  In  short,  he  has 
the  whole  of  the  current  term  within  which 
to  appeal.  And  (b)  If  a  party  entitled  oth- 
erwise to  an  appeal  be  by  construction  of  a 
statute  prevented  from  the  exercise  of  a  right 
in  such  behalf  given  to  all  others  In  similar 
cases,  there  arises  by  such  construction  a 
refusal  of  due  process  of  law  to  him  who 
thus  is  deprived  of  his  right  State  v.  Quer- 
ringer.  265  Mo.  loc.  dt.  416,  178  S.  W.  67. 
In  the  latter  case,  apposite  to  the  point  last 
herein  made,  we  said: 

"For  while  the  right  of  appeal  is  not  essen- 
tial to  due  proceBS  of  law  (Reetz  v.  Michigan, 
188  U.  S.  loc  dt  508  [23  Sup.  Ct.  390,  47  L. 
Ed.  563]),  yet  if  an  appeal  be  allowed  to  some 
persons  and  not  to  all  persons  similarly  situat- 
ed, such  deprivation  of  the  right  to  an  appeal 
is  equivalent  to  the  denial  of  dne  process  of  law, 
for  due  process  of  law  and  the  equal  protection 
of  the  laws  are  secured  only  when  'the  laws  op- 
erate on  aU  alike,  and  do  not  subject  the  indi- 
vidual to  an  arbitrary  exercise  of  the  powers  of 
government.'  Duncan  v.  Missouri,  152  TJ.  S. 
loc.  dt  382  [14  Sup.  Ct  570,  38  U  Ed.  486)." 

Manifestly,  If  It  should  be  otherwise  ruled, 
It  would  be  always  within  the  {tower  of  a 
plain  tiff  who  had  been  cast  by  verdict,  but 
who  bad  succeeded  In  his  motion  for  a  new 
trial,  to  irrevocably  and  inevitably  aflBrm  the 
action  of  the  trial  court  In  sustaining  snch 
motion  by  the  mere  expedient  of  a  hasty  dis- 
missal (snch  as  occurred  here)  and  the  pay- 
ment of  the  accrued  costs,  and — as  was  like- 
wise done  here — on  the  next  or  a  subsequent 
day  within  the  year,  refile  the  cause  of  ac- 
tion and  proceed.  These  considerations  make 
it  fairly  manifest  that  under  the  conditions 
and  state  of  facts  here  exlstlag,  we  must 
construe  the  statute  (whoi  Invoked  after  one 
trial  and  one  successful  motion  for  a  new 
trial  in  tbe  same  term)  as  if  It  read,  "pro- 
vided, such  dismissal  will  not  operate  to  de- 
prive tbe  defendant  of  tbe  right  to  appeal 
during  the  term."  Fot  surely  when  the  de- 
fendants won  before  a  jury,  and  the  court  cut 
the  victory  from  under  their  feet  by  sus- 
taining a  motion  for  a  new  trial,  on  tbe 
ground  that  the  weight  of  the  evidence  lay 
against  tbe  verdict  defendants  had  the  right 
by  a  solenm  statute  to  appeal  to  this  court 
and  take  our  opinion  upon  the  points:  (a) 
Whether  the  court  nisi  was  correct  in  his 
ruling,  and  (b)  whether  defendant  should  be 
further  vexed  by  the  litigation;  which  liti- 
gation was  settled  if  tbe  jury's  finding  on  the 
facts  was  right  and  tbe  court  nisi  was  wrong. 

In  an  early  case  upon  a  point  measurably 
analogous,  It  was  said  by  this  court: 

"No  nolle  prosequi  or  dismissal  of  a  party 
ought  to  be  allowed  wlien  it  will  produce  any 
derangement  in  the  rights  of  the  defendants,  de- 
prive them  of  a  legal  defense,  or  subject  them 
to  increased  difficulties  or  liabilities."  Brown- 
ing V.  Chrisman,  30  Mo.  loc.  dt  357. 

It  will  be  seen  that  the  statute  contains  no 
spedflc  authority  for  doing  what  was  done 
here.  While  it  permits  the  plaintiff  to  wholly 
dominate  and  manage  his  lawsuit  It  yet  con- 


tains nothing  which  will  allow  plaintiff  to 
do  this  In  such  wise  as  will  work  injury  to 
the  rights  of  the  defendant. 

We  are  cited  by  respondent  to  the  case  of 
Wood  V.  Nortman,  85  Mo.  298,  as  conferring 
authority  for  the  procedure  herein  followed 
by  the  court  nisi.  While  it  is  true  that  this 
Nortman  Case  c<mtalns  a  dictum  whlcb,  if 
read  without  reference  to  the  context,  and 
without  regard  to  the  facts  held  In  Judgment 
in  that  case,  would  furnish  some  color  to  re- 
spondent's contentI<m,  It  Is  not  In  point  here, 
because  no  question  of  the  right  to  test  by  an 
appeal  the  correctness  of  the  action  of  tbe 
trial  court  was  Involved,  and  "because  (and 
this  reason  Is  written  tn  the  court's  opinion) 
it  was  understood  by  tbe  court  and  tbe  par- 
ties, before  judgment  was  rendered,  that  the 
plaintiff  might  have  the  right  of  entering  a 
nonsuit"  Wood  t.  Nortman,  85  Mo.  loc.  dt 
303.  Neither  does  the  case  of  Lanyon  v. 
Chesney,  209  Mo.  1,  106  S.  W.  522,  123  Am. 
St  Rep.  510,  14  Ann,  Cas.  92,  militate  in  any 
serious  degree  against  the  view  we  here  take. 
There  are  llkevrise  dicta  in  tbe  latter  case 
which,  when  read  outside  their  context  seem 
to  uphold  tbe  contention  of  respondent  The 
question  there  up  for  Judgment  went  to  the 
right  of  a  plaintiff  to  dismiss  an  action 
(wherein  defendant  had  filed  a  counterclaim), 
regardless  of  the  consent  of  the  counterclalm- 
ant  Tbe  case  rode  off  upon  the  flmHng  that 
tbe,  counterclaim  bad  not  been  so  timely  filed 
as  to  prevent  plaintiff  from  exercising  his 
otherwise  plenary  ri^t  of  dismissal. 

The  case  of  Randalls  v.  Wilson,  24  Mo.  76, 
also  afield  from  the  fticts  there  held  In  judg- 
ment seems  to  lend  color  to  respondent's 
position.  But  that  was  a  case  wherein  both 
of  the  plaintiffs  (cast  as  herein  upon  the 
trial)  vrere  infants  when  tbe  action  was  com- 
menced by  them.  When  judgment  was  ren- 
dered against  them,  one  of  than  was  stlU  an 
Infant  O^e  case  rode  off  upon  the  theory 
that  slqjBe  tbe  Judgment  was  an  entirety,  and 
since  one  plaintiff  was  an  Infant  wben  it  was 
rendered,  It  was  utterly  and  wholly  void  as 
to  both  plaintiffs,  and  that  it  was  tbe  plain 
legal  duty  of  tbe  trial  court  to  set  it  aside, 
and  that  defendant  therein  was  therefore  In 
no  wise  Injured  by  plaintiffs  taking  a  non- 
suit after  the  setting  aside  of  tbe  Judgment 

If  it  were  or  could  be  made  absolutely  cer- 
tain that  tbe  action  of  the  trial  court  in 
granting  a  new  trial  In  the  case  out  of  wbldi 
the  instant  proceeding  grew  in  no  wise  hurt 
relators,  then  there  would  be  some  authority 
in  tbe  Randalls  Case,  supra,  fbr  respondent's 
position.  If  we  could  hold  out  of  band  from 
something  which  appears  upon  the  record 
that  respondent's  action  in  setting  aside  tbe 
verdict  was  as  a  matter  of  law  indl^utably 
correct  then  we  could  say  that  it  was  im- 
possible for  relators  to  have  been  prejudiced 
by  tbe  dismissal  of  tbe  case.  But  that  is  not 
this  case;  we  are  holding  that  relatcn^  are 
entitled  to  their  ai^eal,  so  that  tbe  contro- 
verted matter  of  wbettier  they,  were  hurt 
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may  be  fully  examined  and  determined  by  ns. 
The  principle  Involved  In  this  holding  Is  that 
Invoked  In  all  Jurisdictions.  14  Cyc.  406,  and 
cases  dted;  6  Encyc.  PI.  &  Pr.  842;  9  R.  O. 
h.  194.  And  this  general  role  Is  thus  stated 
by  Cyc  loc.  dt.  supra: 

"While  a  plaintiff  may  dismlBS  anv  daim 
where  sach  dismissal  vill  not  prejudicially  af- 
fect the  interests  of  defendant,  he  will  not  be 
permitted  to  dismiss,  to  discontinue,  or  to  take 
a  nonsoit,  when  b;  so  doing  be  will  obtain  an 
advantage  and  defendant  wul  be  prejudiced  or 
oppressed,  or  deprived  of  any  just  defense." 

It  follows  that  the  alternative  writ  of  man- 
damns  heretofore  lasned  herein  should  be 
made  absolute.  Let  this  be  done.  All  con- 
cur. 


LYONS  V.  ST.  LOUIS  SOUTHWBSTBRN 
RT.  CO.    (No.  17630.) 

(Supreme  Court  of  Missouri,  Division  Na  2. 

Dec  6,  1916.    Rebearmg  Denied 

Dec.  30,  1916.) 

Dkath  »=a^(l)  —  AonoR  —  Pueadino  — 

Statotb. 
In  an  administrator's  action  for  death  of  a 
railroad's  switcbsMB  under  Ber.  Sb  1909,  i 
5425,  as  amended  by  Laws  1011.  p.  203,  givinf 
a  right  of  action  for  damages  for  injuries  re- 
sultmc  in  death  of  a  servant  in  certain  cases, 
the  petition,  which  averred  that  deceased  left 
no  ■urviTinj;  wife  or  tdiildren,  bat  did  not  aver 
that,  he  left  surviving  any  person  capable  of 
inheriting,  on  account  of  the  omission,  stated 
no  canse  of  action. 

[Ekl.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ti  64^60^  68;  Dec.  Dig.  «s»40(l).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 

Action  by  William  B.  Lyons,  administrator 
of  the  estate  of  George  Franklin  Brittain, 
deceased,  against  the  St  Louis  Southwest- 
ern Hallway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Judgment 
reversed. 

White,  Hackney  *  Lyons,  of  Kansas  City, 
for  appellant.  Walsh,  Aylward  &  Lee,  of 
Kansals  City,  for  respondent 

WALKBR,  J.  This  Is  an  action  brou^t 
1^  an  administrator  tmder  section  S426,  B. 
S.  1909,  as  amended  (Laws  Mo.  1911,  p.  203), 
to  recover  damages  for  the  death  of  George 
Franklin  Bilttaln,  killed  while  in  defend- 
ant's enploy  as  a  switchman  at  Illmo,  Mo., 
in  October,  1910.  The  petition  was  filed  In 
tbe  drcnit  court  of  jAckaoa  county  In  July, 
1911,  and  the  case  tried  in  that  court  In  De- 
cember, 1912,  lesnltlnK  in  a  vMtUct  for 
plaintiff  in  the  sum  of  $10,000.  From  the 
judgment  rendered  therein  defendant  ap- 
peals. 

The  petition,  otlierwlse  in  the  nsoal  form, 
avers  that  Ote  deceased  left  no  surviving 
wife  at  diildren,  but  did  not  aver  that  he 
left  snrvlTing  any  person  capable  of  inherit- 
ing. The  defoidant  cmitends  on  account  of 
tblB  (Hnisston  that  the  pleading  states  no 


cause  of  action.  This  Is  not  an  open  qnes- 
tlon  In  this  jurisdiction.  The  latest  expres- 
sion of  the  court  on  the  subject  will  be  found 
In  the  opinion  of  Graves,  J.,  In  Johnson  v. 
Dixie  Mining  Co.  (187  S.  W.  1),  In  which  the 
contention  here  made  by  the  defendant  is 
sustained.  This  case  affirms  a  like  ruling 
in  the  same  case  In  the  Springfield  C!ourt  of 
Appeals.  171  Mo.  App.  134,  156  S.  W.  33. 
An  earlier  expression  of  the  court  will  be 
found  In  Kirk  v.  Railroad  Co.,  265  Mo.  341, 
177  S.  W.  592,  In  which  Blair,  J.,  speaking 
for  the  court,  quotes  with  approval  an  opin- 
ion rendered  by  the  St.  Louis  Court  of  Ap- 
peals (Troll  V.  Gaslight  Co.,  182  Mo.  App. 
600.  169  S.  W.  337),  in  which  it  was  held 
that  a  petition  drawn  upon  section  5426, 
R.  S.  1909,  would  not  be  held  sufficient.  In 
the  absence  of  the  averment  here  contended 
to  be  necessary.  In  consequence  of  these 
rulings  the  judgment  of  the  trial  court  must 
be  reversed;  and  it  is  so  ordered.  All  con- 
cur. 


STATB  ez  rel.  OAPITAIN  et  aL  v.  GRAVES, 

Olerk  of  Circuit  0>urt    (No.  19651.) 

(Supreme  Oonrt  of  Missoari.     In  Banc.     Dee. 

21,  1916.    Motion  for  Rehearing  Denied 

Dec.  80,  1916.) 

L  MAHnAmn  4»6B— FniioTiONS  ov  Wnn— 
ERfoBoniBHT  or  BxBounoK  —  DnriNnrB- 
HESS  or  OnnxB. 
Since  that  is  certain  which  is  capable  of  be- 
ing made  certain,  an  order  requiring  a  trustee  to 
pay  over  to  two  relatOTs,  in  equal  proportions, 
funds  in  its  hands,  less  proper  charges  and  ex- 
penses, and  to  stand  finally  discharged  upon  fil- 
ing   vouchers   showing   compliance,    where    the 
trnstee  filed  its  report,  admittedly  correct,  show- 
ing the  exact  amount  due.  was  soffldently  defi- 
nite upon  which  to  award  mandamus  to  compel 
the  derk  of  court  to  issue  an  execution. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  H  109-112;    Dec.  Dig.  «=>56.] 
2.  BxxouTioN  •=a74— Rkquisitbs  ard  Smn- 

CmHCT. 

Under  Rev.  St  1900,  |  2172,  providhig  that 
the  party  in  whose  favor  any  judgment  order, 
or  decree  is  rendered,  may  have  an  execution  in 
conformity  therewith,  it  is  not  prerequisite  to  an 
execntion  that  an  express  order  for  its  issuance 
be  made. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  }  163;  Dec.  Dig.  <S=»74.] 

S.  Mandakus  «=>56— FuNonons  or  Wbit. 

Mandamus  is  a  proper  remedy  to  compel  is- 
suance by  clerk  of  court  of  a  writ  of  execution. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  109-112;   Dec.  Dig.  «=955.] 

4.  Apfxai.  ANn   Ebbob  ^:9485(2)  — '  Sttpeb- 

SEnsAB— Execution. 
Where  certain  cestuis  secured  a  Judgment 
that  the  trustee  pay  over  to  them  their  propor- 
tionate shares  of  the  trust  fund  and  such  fund 
was  claimed  by  a  third  person  and  the  trustee 
took  the  position  of  a  mere  stakeholder  and  did 
not  appeal,  the  appeal  of  the  third  person  did 
not  operate  as  a  stay  of  execution  in  favor  of 
the  trustee,  and  the  cestuis  were  entitled  to  exe- 
cution on  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2268,  2270-2274;  Dec.  Dig. 
«8=s>485(2).] 
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Original  proceedings  In  mandamna  by  the 
State,  on  the  relation  of  Ringrose  J.  Oapltain 
and  another,  against  Charles  R.  OraTes, 
Clerk  of  the  Circuit  Court  of  the  Olty  of  St 
Loois,  and  James  Hagerman,  his  successor. 
AltematlTe  writ  made  peremptory. 

Douglas  W.  Robert,  of  St  Louis,  and  Wm. 
F.  McLaughlin,  for  relators.  Benjamin  H. 
Charles,  R.  E.  Collins,  and  Edward  D'Arcy, 
all  of  St  Louis,  for  respondent 

REVELLE,  3.  This  is  an  original  proceed- 
ing by  mandamus  to  compel  the  clerk  of  the 
circuit  court  of  the  city  of  St.  Louis  to  issue 
an  execution  on  an  order  or  alleged  Judg- 
ment entered  In  the  circuit  court  requiring 
the  Mississippi  Valley  Trust  Company,  as 
trustee,  to  pay  over  a  particular  trust  fund 
in  its  hands,  less  proper  charges  and  ex- 
penses, to  relators.  Various  phases  of  the 
case  out  of  which  this  trust  fund  arose  have 
received  this  court's  attention  on  former  oc- 
casions (Priest  T.  Capltaln,  236  Mo.  446,  139 
S.  W.  204;  Capltaln  v.  Mississippi  Valley 
Trust  Co.,  240  Mo.  4S4,  144  S.  W.  466).,  and 
its  history  need  not  be  here  repeated,  serving 
as  it  would  no  legitimate  purpose. 

The  order  whose  enforcement  relators  seek 
was  made  and  entered  upon  their  motion,  but 
not  until  after  the  Wagner  Electric  Manu- 
facturing Company  had,  upon  petition  of 
the  trust  company,  been  ordered  to  appear 
and  interplead  concerning  its  claim  to  the 
fund  in  Question.  In  its  intervening  petition, 
the  trust  company,  after  reciting  the  history 
of  the  fund  and  the  terms  under  which  for 
many  years  it  bad  been  held,  and  after  deny- 
ing any  claim  to  a  beneficial  Interest  there- 
in, prayed  that  the  relators  here  and  the 
Wagner  Electric  jManufacturlng  Company 
be  required  to  interplead  and  be  perpetually 
restrained  and  enjoined  from  commencing, 
conducting,  or  prosecuting  any  action  in  any 
court  for  the  recovery  or  enforcement  of  pay- 
ment of  the  sum  of  $9,656.60,  which  it  plead- 
ed it  held  in  trust  It  further  asked  that 
it  be  permitted  to  pay  said  sum  into  court 
and  that  it  be  discharged  from  any  and  all 
liability  to  either  of  the  defendants.  It  then 
alleged  the  following: 

"Wherefore  said  Miggissippi  Valley  Trust 
Company  as  trustee  says  it  ought  not  to  be  com- 
pelled to  render  herein  a  final  account  of  the 
trust  created  by  the  deed,  •  •  •  or  to  pay 
over  the  balance  in  its  hands,  together  with  in- 
terest thereon,  less  its  reasonable  charges  and 
expenses  until  a  final  determination  of  the  in- 
tervening petition  filed  by  it  in  this  court  herein 
ai>ove  stated,  or  if  this  court  see  fit  to  order  this 
trustee  to  render  a  final  accounting  herein,  that 
before  making  its  order  of  final  distribution  of 
the  fimd  la  the  hands  of  this  trustee,  tiiat  the 
court  order  that  the  Wagner  Electric  Manufac- 
turing Company  be  summoned  to  appear  in  this 
cause  and  to  intervene  herein  so  as  to  establish 
its  claim,  if  any  it  have,  to  the  funds  in  the 
bands  of  this  trustee." 

It  appears  from  the  record  that  the  Wag- 
ner Electric  Manufacturing  Company  later 
filed  its  petition  wherdn  It  claimed  tlie  sum 


of  $7,848  of  the  fund  In  question.  TTpon  hear- 
ing, the  court  found  that  the  Wagner  Electric 
Manufacturing  Company  was  not  entitled  to 
any  part  of  the  funds  and  dismissed  Its  pe- 
tition, giving  also  against  It  Judgment  for 
costs  and  ordering  execution  thereon.  The 
court  also  made  this  order: 

"The  court  doth  further  order,  adjudge,  and 
decree  that  the  Mississippi  Valley  Trust  Compa- 
ny pay  over  to  Ringrose  J.  Capttain  and  Isa- 
bella Capitain  Williams  the  funds  in  its  hands, 
less  its_  proper  charges  and  expenses,  in  equal 
proportions,  and,  upon  filing  vouchers  showing 
compliance  with  the  above  requirement  stand 
discharged  from  its  trust  herein." 

From  this  Judgment  the  trust  company 
took  no  appeal,  but  the  electric  company  did, 
and  its  appeal  is  still  pending.  It  gave  an 
appeal  bond  in  the  sum  of  $600  to  cover  costs 
alone.  At  the  term  of  court  next  after  the 
above-recited  order  was  made,  the  trust  com- 
pany filed  its  report  showing  that  the  amount 
which  it  held,  less  all  proper  diarges  and 
expenses,  and  for  which  it  was  liable,  was 
$9,360.81.  Upon  the  filing  of  this  report  re- 
lators, conceding  its  correctness,  asked  that 
the  trust  company  pay  orer  that  amount  to 
them.  Upon  the  trust  company's  refusal  to 
so  do,  demand  was  made  on  the  respondent 
as  derk  of  the  court  for  an  execution;  but 
this  was  refused  for  reasons  which  will  be 
Stated  in  the  opinion. 

I.  Respondent  says  our  writ  should  not  be 
made. peremptory:  (1)  Because  the  order  or 
Judgment  upon  which  it  Is  sought  is  not  for 
a  definite  and  qpeclfic  sum;  (2)  because  the 
alleged  Judgment  does  not  contain  an  order 
for  the  issuance  of  execution  thereon;  and 
(3)  because  the  appeal  of  the  Wagner  Electric 
Manufacturing  Company,  which  company 
was  brought  into  court  at  the  trustee's  in- 
stance, operates  as  a  supersedeas  and  stays 
execution  until  the  questions  therein  involved 
shall  be  finally  determined. 

[1]  As  to  the  flnt  contention.  It  Is  a  rule, 
which  reas<Hi  and  adjudicated  cases  seem 
to  make  applicable  to  all  propositions  whidi 
require  deflniteness,  that  that  is  certain 
which  is  capable  of  being  made  certain.  The 
instant  order  required  the  trustee  to  pay  over 
to  relators,  In  equal  proportions,  the  funds 
in  Its  hands,  less  proper  charges  and  expens- 
es, and  to  stand  finally  discharged  upon  fil- 
ing vouchers  showing  coi^plianoe.  In  pur- 
suance of  this  order,  the  tmstee  filed  Its  re- 
port showing  the  deftilte  amount  for  whldi  It 
was  liable.  This  report  was  not  only  not 
challenged,  but  accepted  as  correct  The 
order  manifestly  contemplated  that  wboi 
such  a  condition  appeared  no  further  Judicial 
action  was  necessary,  as  it  provided  that 
then,  and  when  payment  bad  been  made,  the 
trustee  should  stand  discharged.  Practical 
administration  and  orderly  procedure  re- 
quire no  further  Judicial  determinations  in 
order  to  fix  the  relative  rights  of  the  trustee 
and  relators.  Respondent's  oflOiclBl  records 
disclose  the  exact  and  conceded  amount  to 
which  relators  are  entltledt  and,  la  referring 
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to  sncb  records,  be,  as  derk,  Is  g«tog  no 
further  tban  when  ascertaining  and  deter- 
mining the  amount  of  Interest  to  be  added 
to  any  sum  spedfled  In  a  Jndgment  tor  mon- 
ey, and  this  Is  a  dally  and  approved  practlcei. 
[2]  II.  The  second  contention  Is  likewise 
raled  adversely  to  respondent.  Section  2172, 
R.  S.  1909,  expressly  mrovldes  that  the  par- 
ty in  whose  ftivor  any  Jndgment,  order,  or 
decree  Is  rendered  may  have  an  execution  In 
conformity  therewith.  In  view  of  this  provi- 
sion and  our  holding  on  the  first  proposition, 
It  follows  that  it  was  not  a  prereqnlslte  to  an 
execati(»  that  an  express  order  for  Its  is- 
suance be  made. 

III.  Does  the  appeal  of  the  Wagner  Mec- 
trlc  Manufacturing  Ciompany  operate  as  a 
stay  of  execution  in  favor  of  the  trustee 
when  the  trustee  did  not  appeal?  The  Wag- 
ner Company  gave  a  cost  bond  only,  and  the 
trustee  not  only  did  not  appeal,  but  took  no 
other  or  further  action  to  have  the  proceed- 
ings against  it  stayed,  pending  the  appeal 
of  the  Utlgatlon  between  the  other  parties. 
The  jndgment,  In  so  fiir  as  It  affected  the 
trostee,  was  that  it  pay  the  funds  in  its 
hands  to  the  relators.  In  its  Intervening 
petition  It  did  not  place  itself  In  the  perfect 
position  of  a  stakeholder.  It  first  recited  its 
functions  and  position  as  trastee  for  relators, 
and  tben  undertook  by  generalities  and  state- 
ments of  conclusions  to  make  itself  a  stake- 
holder. The  allegations  relative  to  Its  posi- 
tion as  stakeholder  are  hardly  consistemt 
with  its  prayer  that: 

"It  ought  not  to  b«  compelled  to  tender  here- 
in a  final  sccoonting  of  the  trust  created  by  the 
deed  ot  Rlngroae  J.  Walsoo,  or  to  pay  over  the 
balance  in  its  hands,  «  *  *  untQ  the  final 
determination  of  the  bitervening  petition  filed 
by    itself   in   this   court   as  heretofore   stated. 


In  order  to  make  itself  a  mere  stakdiold- 
er,  its  attitude  should  have  been  one  of  will- 
ingness and  offer  to  terminate  its  position  of 
trust  for  relators  by  tendering  a  final  state- 
ment as  trustee  and  paying  into  the  court 
the  trust  funds  then  legally  in  its  hands. 
It  could  not  very  well  be  a  trustee  for  re- 
lators, charged  with  the  duty  of  defending 
In  good  faith  any  action  affecting  the  cestui 
que  trust,  and  at  the  same  time  be  a  mere 
stakeholder  with  no  substantial  interest  in 
the  litigated  matter.  Whatever  may  be  the 
correct  rule  in  this  and  other  Jurisdictions  as 
r^;ards  the  right  of  a  mere  stakeholder  to  ap- 
peal from  a  judgment  nisi  in  a  case  involving 
only  the  conflicting  interests  of  two  claim- 
ants, we  are  of  the  opinion  that  in  this  case, 
where  the  court  rejected  the  trustee's  prayer 
not  to  comi)eI  it  to  make  a  final  settlement 
at  the  time  the  cestui  que  trust  In  a  proper 
proceeding  prayed  it  should.  It  could  not  com- 
ply with  a  part  of  the  adverse  Judgment  and 
at  the  same  time  refuse  to  obey  the  remain- 
der, without  taking  proper  legal  steps  to  pro- 
tect Itself  in  such  a  course,  whether  these 
steps  are  steps  by  appeal  or  motion  for  a 
modification. 

[S,  4]  We  are  of  the  opinion  that,  upon  the 
disclosures  of  this  record,  the  appeal  of  the 
Wagner  Blectrlc  .Manufacturing  Comi)any 
does  not  operate  as  a  stay  of  execution  in 
favor  ol  the  Mississippi  Valley  Trust  Com- 
pany, and  that  relators  wfere  entitled  to  the 
executlod  for  which  they  now  pray.  Manda- 
mns  is  a  proper  remedy  to  compel  the  issu- 
ance of  a  writ  of  execution.  State  ex  reL  t. 
Benick,  157  Mo.  292,  67  S.  W.  713;  State  ez 
rel.  V.  Vogel,  14  Mo.  App.  189;  and,  for  the 
reasons  heretofore  stated,  our  writ  la  made 
peremptory.    All  concur. 


Digitized  by 


Google 


190  SOUTHWSSTEBN  RBPOBTBB 


(Ma 


STATB  ez  rd.  KINU)OH  TELBPHONB  CO. 

T.  ROACH,  Secretary  of  States 

(No.  199»1.) 

(Supreme  CSonrt  of  Misaoari.    In  Banc.    Nor. 

29,   1916.      Rehearing   Denied 

Dec.  21,  19ia) 

1.  COBPOBATIONB  C=»37— FKKS— STATUTK. 

Tbe  provision  of  Rev.  St.  1909,  i  2991,  that 
the  duration  of  a  corporation  should  not  h« 
extended  until  it  should  pay  the  fee  therein  pre- 
scribed, if  construed  to  apply  to  corporatfcms 
formed  subsequent  to  its  passage  as  well  aa  to 
those  before  its  pas-sage  and  under  special  acts, 
is  not  inconsistent  with  section  2977,  authoris- 
ing amendments  to  the  articles  of  incorporation, 
and  jproviding  that  upon  an  amendment  in- 
creasing the  capital  stock  the  additional  amount 
provided  by  law  for  such  increase  shall  be  paid, 
and  the  two  acts,  being  in  pari  materia,  will  be 
construed  aa  if  their  provisions  were  in  the 
same  section. 

[Ed.  Note.— For  other  caaes,  see  Corporations, 
Cent  Dig.  §  105;   Dec.  Dig.  <8=>37.] 

2.  Statutes  e=>219—CoN8TBUCTroN  —  PBAO- 

TIOAL   CONSTKDCTIOM. 

Tbe  uniform  interpretation  ot  m  atatute  by 
tbe  executive  officers,  whose  duty  it  is  to  en- 
force it,  which  has  not  been  questioned  for  a 
long  period  of  time,  while  not  binding  on  the 
courts,  is  entitled  to  weight  where  there  ia 
doubt  as  to  tbe  meaning  of  the  act. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  U  296,  297 ;    Dec.  Dig.  9=3219.] 

3.  CoBPOBATiONs  «=>37  —  Fkss  —  Statutsb — 

CONBTBUCnON. 
In  Rev.  St  1909,  i  2991,  providing  that  the 
powers  enumerated  in  the  preceding  section 
should  vest  in  every  corporation  thereafter  cre- 
ated, and  that  any  corporation  theretofore  or^ 
ganized  under  any  general  or  special  law  might 
accept  the  provisions  of  tbe  general  laws,  upon 
which  acceptance  the  existence  of  the  corpora- 
tion shall  be  extended  for  such  period  as  was 
originally  permissible,  but  that  nothing  there- 
in should  extend  to  any  corporation  organized 
or  ezistinf  under  a  special  law  or  charter  any 
special  privilege  not  possessed  by  corpopations 
organised  under  general  laws,  with  a  proviso 
that  tbe  duration  of  such  corporation  should  not 
be  ccmtlnned  nndl  it  should  pay  into  the  state 
treasury  certain  fees,  the  proviso  refers  not  only 
to  corporations  theretofore  wrganissed  which 
have  adopted  the  provisions  of  the  general  laws, 
but  also  to  corporations  tbereafter  organized 
under  such  laws,  since  otherwise  there  would 
be  dissimilar  provisions  relating  to  different  cor- 
porations, which  it  was  tbe  purpose  of  the  gen- 
eral incorporation  laws  to  avoid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  106;   Dec.  Dig.  <S=»87.] 

Original  application  for  iBandamus  by  tbe 
State,  on  the  relation  of  tbe  Klnlocb  Tele- 
phone Conqmny,  against  Oomelliu  Roach, 
Secretary  of  State.  Demurrer  to  tbe  peti- 
tion sustained,  and  preliminary  writ  quashed. 

Wm.  R.  Orthweln,  of  St  Louis,  for  relator. 
John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asst.  Atty.  Qen.,  for  respondent. 

REVELLB,  J.  On  December  6,  1896,  the 
relator  was  Incorporated  for  the  purpose  of 
engaging  in  tbe  g^ieral  telephone  and  tele- 
graph business  in  the  state  of  Missouri.  Its 
original  capital  was  $1,600,000,  which  from 
time  to  time  has  been  increased  until  it  Is 


now  $6,000,000.  TMOiet  Its  original  nor 
amended  articles  of  incorporation  oontalned 
any  statement  of  the  number  of  years  it  was 
intended  its  corporate  existence  should  con- 
tinue. Its  demise  under  these  articles  being 
near  at  hand,  the  board  of  directOTs  and 
stodcholders  on  June  22d  last  duly  adopted 
an  am«idment  to  its  charter  extending  its 
existence  for  a  further  period  of  30  years. 
After  tbe  necessary  preliminary  st^;i8  bad 
been  taken,  the  proposed  amoidment  was 
duly  presented  to  tbe  req^ondent,  and,  as 
secretary  of  state,  be  was  requested  to  file 
tbe  same  and  issue  his  official  certiflcate 
thereof.  This  he  refused  to  do  because  re- 
lator refused  to  pay  an  organization  tax  of 
$3,000,  and  respondent  seeks  by  this  pro- 
ceeding to  compel  Bu«ih  actlcHi. 

It  is  conceded  by  both  parties  that,  since 
the  duration  or  life  of  tbe  oorporiltlon  was 
not  expressed  in  tbe  arttdes,  tbe  time  allot- 
ted it  by  law  was  20  years,  tbe  statute  so 
providing.  Relator  Justifles  its  refusal  to 
pay  tbe  tax  donanded  upon  the  gnaml  that 
It  is  not  seeking  t»  emtatd,  bat  merely 
amend,  its  charter,  and  tliat  tbe  statute  au- 
thorizing amaidmoits  requires  tbe  payment 
of  no  fee  M  tax,  exo^t  In  the  case  wbere 
the  amendment  consists  of  an  increase  in  tbe 
capital  stock.  Tbe  section  rdied  upon  Is  aec- 
tion  2977,  R.  8.  1909,  and  provides  merelr 
that  amendments,  upon  being  made  and  filed 
with  tbe  secretary  of  state,  shall  become  a 
part  of  the  articles,  bat  that  no  amoidment 
can  be  made  which  gives  any  greater  rljghts 
than  though  tbe  subject  of  tbe  amendment 
had  been  Incorporated  in  the  original  ar- 
ticles, and,  further,  that  upon  an  increase 
of  capital  stock  the  additional  amount  pro- 
vided by  law  for  such  Increase  shall  be  paid- 

The  respondent  denies  that  tbe  extension 
of  corporate  existence  1b  a  legitimate  mat- 
ter or  subject  of  amendment  within  the  pur- 
view of  tbe  above  section,  and  contends  fur- 
ther that,  even  if  it  be  such,  relator  is  none 
the  less  subject  to  the  payment  of  the  tax 
prescribed  in  section  2991,  R.  S.  1909,  whidli 
section  alone,  be  asserts,  provides  authority 
for  an  extension  of  existence.  If,  as  re- 
lator C(Hitend8,  section  2991,  supra,  does  not 
apply  to  the  subject-matter,  and  if,  as  re- 
spondent asserts,  section  2977,  supra,  is  not 
applicable,  there  Is  no  statutory  power  given 
to  corporations  in  this  state  to  prolong  their 
life.  This  power,  however,  seems  not  to  be 
seriously  questioned,  and  for  a  long  number 
of  years  has  been  generally  recognised  and 
exercised,  and  for  tbe  purpose  of  this  case 
we  stiall  treat  it  as  existent  Bren  it,  as 
relator  contends,  it  has  power  under  tbe  sec- 
tion authorizing  amendments  to  make  tbe 
proposed  extension,  it  does  not  follow  that 
It  is  not  liable  for  the  tax  demanded.  Tini«»«jB 
it  appears  that  the  section  prescribing  sudi 
tax  is  inapplicable  to  cases  of  its  character. 
This  section  is  as  follows: 
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"Sec  2901.  Tie  powers  enumerated  in  the 
preceding  section  snail  vert  in  every  corpora- 
tion that  shall  hereafter  be  created  or  organ- 
ized, and  any  oorporatioii,  including  those  here- 
tofore arganiied  and  now  in  existence  under 
any  general  or  special  law  of  this  state,  may 
accept  the  provisionB  of  the  general  laws  of 
this  state  relating  to  corporations,  by  filing  with 
the  secretary  of  state  a  certificate  of  such  ac- 
ceptance, signed  by  its  president  and  secre- 
tary, duly  authorized  by  its  board  of  directors 
and  approved  by  a  vote  of  three-fourths  of  its 
stockholders,  at  any  meeting  duly  and  legally 
called  for  that  purpose — ^notice  of  such  meeting 
first  having  been  given  in  manner  and  form  as 
provided  in  Sections  2981  and  2982  of  this  ar- 
n<de,  or  by  three-fourths  of  the  stockholders,  in 
writing;  and  upon  the  filing  of  such  certificate, 
the  time  of  the  existence  of  said  corporation 
shall  be  extended  for  such  period  as  was  orig- 
inally permissible  to  it,  or  as  may  be  stated  in 
its  certificate  of  acceptance. 

"But  nothing  herein  contained  shall  extend 
or  continue  to  any  corporation  organized  or 
existing  under  a  si>edal  law  or  charter  any  spe- 
cial privilege,  immunity,  franchises  or  exemp- 
tions not  possessed  by  corporations  organized 
under  the  general  laws  of  tnis  state;  and  any 
corporation  Mganlzed  or  existing  under  special 
law  or  charter  shall,  by  accepnn^  or  availing 
itself  of  the  provisions  of  this  section,  be  deem- 
ed and  held  to  thereby  waive  and  surrender 
any  and  all  aadi  special  privileges,  immonities, 
franchises  and  exemptions,  and  it  shall  be  sub- 
ject to  all  the  duties  and  obligations  of  corpo- 
rations under  the  general  laws  of  this  state: 
Provided,  further,  that  the  duration  of  such 
corporation  shall  not  be  continued  as  aforesaid, 
nntQ  such  corporation  shall  pay  into  the  state 
treasury  fifty  dollars  for  the  first  fifty  thou- 
sand or  leas  of  the  capital  stock  of  the  corpora- 
tion, and  a  further  sum  of  five  dollars  for  every 
additional  ten  thousand  dollars  of  its  capital 
stock,  as  provided  by  law:  Provided,  that  noth- 
ing in  this  section  contained  shall  be  construed 
to  anthorise  the  i«iMwal,  continuance  or  exten- 
8i<»  of  llie  <Aarter  of  any  company  engaged  in 
the  manufacture  or  sale  of  illuminating  gas. 

"B.  S.  1899,  I  972." 

[1]  If  that  part  of  this  section  which  flxes 
the  tax  is  construed  as  applicable  to  corpo- 
rations organized  since  Its  passage  and  un- 
der tbe  general  laws  as  well  as  to  those  or- 
ganized prior  thereto  and  tinder  special  laws, 
there  Is  still  no  repugnance  nor  inconslBten- 
cy  between  It  and  the  one  autborlzlng  amend- 
ments, in  which  event  the  two,  being  in  pari 
materia,  wUl  be  construed  as  if  their  provi- 
sions were  embraced  In  the  same  section. 
The  decision,  therefore,  of  this  case,  depends 
upon  the  construction  to  be  given  the  latter 
section,  and  whether  it  applies  to  corpora- 
tions  organized  subsequent  to  Its  passage  and 
under  the  general  laws,  such  as  was  the  re- 
lator. 

[21  The  provision  in  question,  while  enact- 
ed more  than  30  years  ago,  has  never  been 
Judicially  reviewed.  It  has,  however,  been 
uniformly  interpreted  by  the  executive  ch- 
eers whose  duty  It  has  been  to  enforce  it,  and 
their  construction  has  been  acted  upon  with- 
out question  for  a  long  period  of  time. 
WhUe  this  Is  In  no  sense  binding  upon  the 
courts,  it  is  entitled  to  some  weight,  where, 
as  here,  there  is  some  doubt  as  to  the  mean- 
ing. State  ex  rel.  v.  Railway  Co.,  135  Mo. 
6ia  87  S.  W.  532 ;  Rosa  t.  Railway  Ck>.,  Ill 
Ma  18»  19  a  W.  641.  i 


[3]  Prior  to  tbe  adoption  of  the  Constitu- 
tion In  1865,  corporations  were  organized 
only  by  special  acts  of  the  Legislature,  and 
this  led  to  "iU-advlsed,  Incongruous,  and  dis- 
similar charters."  State  ex  inf.  v.  Llndell 
Ry.  Co.,  151  Mo.  loc  clt.  170,  B2  S.  W.  249. 

It  was  then  written  Into  tbe  Constitution 
that  corporations,  except  municipal,  should 
hereafter  be  formed,  if  at  all,  only  In  pursu- 
ance of  general  laws,  and  In  1866  the  Gen- 
eral Assembly  accordingly  provided  general 
laws  therefor.  The  Constltuti<m  of  1876  ex- 
tended the  inhibition  against  the  creation  of 
corporations  hy  special  acts  to  municipal 
corporations.  The  manifest  Intention  of 
those  framing  and  ad(H)tlng  these  constitu- 
tlonal  provisions  was  to  place  the  franchises 
and  privUeges  of  corporations  on  a  basis  of ' 
equality  and  uniformity  and  give  to  all  for 
future  c^>erations  a  fair  field  with  no  favor. 
Li^islatlve  provisions  calculated  to  bring 
specially  formed  corp<Mtitlons  under  the  gen- 
eral laws  were  immediately  enacted,  so  that 
in  1885,  when  tbe  present  section  was  enact- 
ed, we  were  thoroughly  committed  to  the 
idea  and  policy  of  equal  rights  and  privileges 
in  corporations. 

This  was  evidently  in  the  mind  of  the  Leg- 
islature when  it  inserted  in  the  section  un- 
der review  tbe  broad  and  sweeping  lan- 
guage: 

"Every  corporation  that  shall  hereafter  be 
created  or  organized,  and  any  corporation,  in- 
cluding those  heretofore  organized  and  now  in 
existence  under  general  or  special  law  of  this 
state,  may  accept  the  provlaimis.    •    •    •  " 

If  the  phrase  found  in  the  proviso  that 
"the  duration  <rf  such  corporation  shall  not 
be  CMitlnued  as  aforesaid"  applies  only  to 
corporations  organized  prior  to  1876,  as  re- 
lator contends,  the  segregation  thus  accom- 
plished results  in  discrimination  and  does 
violence  to  the  policy  of  equality.  A  corpo- 
ration, having  sp^it  tbe  life  which  the  law 
gave  It,  can  assert  no  inherent  rights  to  fur- 
ther existence.  Natural,  not  artificial,  re- 
suscitation Is  Its  relief,  and  this  comes  only 
through  the  law  and  as  It  decrees.  Having 
provided  equality  In  all  other  respects.  It  Is 
not  strange  that  the  law  would  exact  the 
same  conditions  of  all  when  It  oomes  to  the 
matter  of  renewing  the  life. 

In  order  to  construe  the  section  as  relator 
urges,  It  would  be  necessary  to  rewrite  same 
and  strike  therefrom  all  those  provisions  re- 
ferring to  corporations  organised  under  the 
general  laws  and  subsequent  to  its  passage. 
The  section  specifically  refers  to  corporations 
organized  after  its  passage  and  xmder  the  gen- 
eral laws,  and  provides  that,  when  certain 
conditions  are  complied  with,  the  time  of  the 
existence  of  such  corp<mttlons  can  be  extend- 
ed. It  seems  to  us  that  In  order  to  give  full 
effect  to  the  whole  section,  both  its  letter 
and  spirit.  It  is  necessary  to  construe  the 
terms  "sudi  corporation,"  found  in  the  pro- 
viso, as  belBc  applicable  to  all  the  dUterent 
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classes  of  corporatlonB  expressly  mentltned 
In  the  section. 

On  a  similar,  though  slightly  different, 
state  of  facts,  the  Supreme  Court  of  New 
Jersey  held  as  we  do  (National  Lead  Ca  t. 
Dickinson,  70  N.  J.  Law,  696.  67  Atl.  188), 
that  in  order  to  extend  the  corporate  exist- 
ence the  tax  must  be  paid,  and  this  is  in  ac- 
cordance with  the  interpretation  heretofore 
uniformly  placed  upon  the  section  by  the 
public  and  executive  officers. 

Bespondent's  demurrer  to  relator's  petition 
is  sustained,  and  the  prdlmlnaiy  writ 
herein  Is  quashed. 


8TATB  ex  rd.  "BARYBSY  r.  BHBBHAN.  Oitr 
Auditor.     (No.  18164.) 

(Supreme  Oourt  of  MiaaoarL    In  Banc.    Dec. 
21.  1916.) 

1.  OONBTITUTIOnAI.    LAW    «=>48— BtATX7TI»— 

PsEstniFTion  OF  CoNBTrruTioNALrrT. 
The  court  indulKes  the  presumption  that  the 
LegiBlatnre  did  not  intend   to  violate   organic 
law,  and  places  upon  him  who  aaaerta  the  con- 
trary the  burden  of  ao  convincing  Uiem. 

[Ed.  Note.— For  other  caaea,  aee  (Toaatitudon' 
•1  Law,  Cent.  Dig.  (46;  Dea  Dig.  «=>48: 
Statutea,  Cent  Dig.  |66.] 

2.  COWHTITUTXOWAIi    Law    9=»48— HARUOinZ- 

ma  Statotes  and  Cowwitutiow. 

Acta  of  the  LegidatQre  and  provialona  of 
the  Conatitution  muat  be  read  together,  and  ao 
harmonized  aa  to  give  effect  to  both  when  tfaia 
can  be  reasonably  and  conalatently  done. 

[Eld.  Note.— For  other  caaea,  aee  Constitu- 
tional Law,  Cent  Dig.  t  46;  Dec.  Dig.  «==>48; 
Statutea,  Cent  Dig.  1  66.] 

8.  DlBTBIOr  AND  PBOSKOUTIIf  O  AtTOBHKTS  4=9 

6(1)  —  Crrr   Attobnets  —  CouPENaATioN  — 

Statutes— CoN8TBUCTiow—"CouHTT." 
Const  art  9,  S  28,  require*  St  Looia  cfaar> 
ter  to  be  in  harmony  with  constitntional  law, 
and  adjuats  and  provides  the  relationabip  be- 
tween the  county  and  city  of  St  Louis,  and 
empowers  the  d^  to  collect  atate  revenue  and 
penCorm  all  other  functiona  in  relation  to  the 
state  aa  if  it  were  a  conn^.  Bev.  St  1909.  | 
3608,  dividea  the  state  into  114  countiea  and  the 
dty  of  St  Louis.  Section  8067,  aubd.  19,  pro- 
vides that  whenever  the  word  "county"  is 
used  in  any  law,  it  should  be  construed  to  in- 
clude the  dty  of  St  Louia,  unleaa  inconaiatent 
with  auch  law  or  with  a  law  spedfically  appli- 
oable  to  St  Louis.  Laws  1918,  p.  110,  provides 
that  the  proaecntinK  or  circuit  attorney  of  dtiea 
of  over  500,000  inhabitants  is  required  to  at- 
tend Inquests  in  cases  of  violent  death  which 
may  result  in  felony  charges  and  shall  receive 
a  fee  to  be  paid  by  respective  "counties."  Beli, 
that  the  term  "counties"  should  be  construed 
as  Indnding  the  dty  of  St  Louia,  and,  when  ao 
construed,  the  act  is  not  meaningless  or  ambig- 
noua,  and  the  dty  of  St  Louis  may  be  reqnirea 
to  pay  the  fee  of  the  attorney. 

[Ed.  Note. — For  other  caaea,  aee  Diatrict  and 
Prosecuting  Attorneya,  Cent  Dig.  §||  18,  19; 
Dec.  Dig.  «=!>5(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County.] 

L  Statutss  «=9l02(D— Validitt— Looai.  and 
Special  Acts. 
Such  act  is  not  special  and  local,  and  there- 
fore not  violative  of  Const  art  4,  S  53,  aubds. 
2.  15,  32,  proUbiting  apedal  and  local  lawa 
reguladng  affaire  of  counties  and  dtiea,  creat- 


ing offices,  or  prescribing  powers  and  duties  or 
legalising  illegal  acts  of  an  officer. 

[Bd.    Note.— For    other   cases,   see    Statutes, 
Cent  Dig.  |  114;   Dec.  Dig.  «=9l02(l).] 
5.  Evidence  iC-.ill  JtmioiAL  Notice. 

The  court  takes  Judicial  notice  of  the  fact 
that  the  dty  of  St  L<ouis  ia  the  only  dty  or 
county  that  has  a  drcnit  attorney. 

[Ed.  Note.— For  other  cases,  see  I^vldene•, 
Cent  Dig.  {  66;  Dec.  Dig.  «=344:  Appeal  and 
Error,  Cent  Dig.  {  2969.1 

a  OmOBBS   «S>10(K1)— INOBKASB  OV  BlIOUT> 

iiBNTS— Additioiiai,  Dcnxs. 
Laws  1913.  p.  110,  requiring  the  prosecuting 
or  drcnit  attorney  in  dties  oTover  600.000  to 
attend  coroner's  inquests  in  certain  caaea,  and 
providing  an  additional  fee  therefor,  doea  not 
violate  Oonat  art  14,  {  8.  prohibiting  increas- 
ing of  compensation  or  fees  of  officers  daring 
their  terms,  since  it  places  upon  the  officer 
additional  duties  and  merely  provides  compensa- 
tion therefor. 

[Ed.  Note.— For  other  cases,  aee  Officers, 
Cent  Dig.  ||  162,  IBS,  166-167;  Dea  Dig.  «=» 

Walker  and  Faris,  JX,  dissenting. 

Appeal    from    St    Loola    Cazcolt    Goait: 

James  B.  Wlthrow.  Jtidge. 

Mandamus  by  the  State,  on  ttie  relation  of 
l^omas  B.  Harvey,  against  Jeremiah  Shee- 
han.  Auditor  of  the  City  of  St  Lonia.  Judg- 
ment for  respondent,  and  relator  appeala 
Beversed,  with  directions  tor  iaaaanoe  of 
peremptory  writ. 

Thomas  B.  Harvey,  of  St  Louis,  for  appel- 
lant William  EL  Baird,  Charles  H.  Danes, 
and  Tmman  P.  Toung,  all  of  St,  Loala.  for  bb- 

spondent 

HE19ELLB,  J.  nils  proceeding  by  manda- 
mus originated  In  the  drcuit  oonrt  of  tfas 
dty  of  St.  Louis  and  seeks  process  against 
the  dty  auditor  to  compel  him  to  audit  a 
certain  certified  Itemized  account  for  serv- 
ices rendered  by  relator  for  attending  coro- 
ners' inquests,  and  to  Issue  a  warrant  for 
the  payment  of  said  account 

The  petition  recites  that  appellant  baa 
since  the  Ist  day  of  January,  1913,  been  cir- 
cuit attorney  of  the  dty  of  St  Lonls;  that 
the  city  of  St  Louis  has  more  than  600,000 
Inhabitants;  that  the  Forty-Seventh  Genei^ 
al  Assembly  of  the  state  of  Missouri  en- 
acted a  law  requiring  the  drcnit  attor- 
neys of  such  dtles  to  attend  inquests  held 
by  coroners  in  cases  of  death  caused  by 
violence  which  might  result  in  charges  of 
felony,  and  provided  further  that  said  dp> 
cult  attorneys  should  receive  for  sadi  serv- 
ices the  sum  of  $10  for  each  inquest  so 
attended  and  that  sadt  fee  should  be  paid 
as  "other  costs"  by  the  dty;  that  said 
act  was  passed  with  an  emergency  danse 
and  was  In  full  force  and  eflTect  during 
all  the  time  fbr  whldSi  appellant  makes 
charges,  whidi  diarges  cover  and  Includ* 
services  performed  in  the  pursuance  of  said 
act  in  connection  with  44  inquests  over  bodies 
of  the  nature  described  In  said  act;  that  a 
duly  itemized  and  certified  account  for  sadi 
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services  waa  oertlfled  to  tbe  dty  auditor  for 
payment ;  tbat  It  then  and  there  became  the 
dnty  of  Boch  auditor  to  audit  said  account 
and  to  Issue  proper  warrants  In  payment 
thereof;  that  there  was  at  the  time,  and  Is 
DOW,  sufficient  money  In  the  treasury  of  the 
dty  of  St  Louis,  appropriated  and  set  apart 
for  the  maintenance  of  tlie  office,  of  the  dr- 
cnlt  attorney,  to  pay  the  amount  of  said 
claim;  that  the  same  cannot  under  the  law 
be  paid  untU  it  Is  first  audited  by  tbe  said 
auditor;  and  that  the  respondent  has  arbi- 
trarily and  unlawfully  refused  to  audit  said 
account  or  any  part  thereof. 

The  return  admits  that  appellant  Is  the 
drcolt  attorney  as  alleged,  and  that  the  re- 
spondent Is  the  duly  qualified  and  acting 
auditor  of  the  dty  of  St.  Louis;  that  the 
dty  has  more  than  500,000  inhabitants,  and 
tbat  the  law  referred  to  In  the  petition  was 
duly  enacted  with  an  emergency  dause.  The 
return  alleges,  however,  tbat  said  act  does 
not  provide  that  the  fee  therein  mentioned 
shall  be  paid  by  the  dty  of  St  Louis  and 
that  the  said  dty  is  not  liable  to  appellant 
for  the  fees  demanded.  The  return  further 
alleges  that,  if  said  act  be  Interpreted  as  re- 
quiring the  dty  to  pay  such  fee,  it  could 
not  apply  to  appellant,  because  at  the  time  of 
its  passage  he  waa  holding  office  and  could 
not  claim  the  benefits  thereof  because  of  sec- 
tion 8,  art  14,  of  the  state  Constitution.  Up- 
on the  filing  of  this  return,  appellant  filed  a 
motion  to  strike  out  same  and  tiave  Judg- 
ment on  tbe  pleadings.  His  motion  being 
overruled,  he  refused^  farther  plead,  and 
Judgment  was  entered  for  respondent. 

The  first  question  presented  is  the  con- 
struction and  validity  of  the  act  of  the  Leg- 
islature (Laws  1913,  p.  110),  wlilch  is  as  fol- 
lows: 

"That  the  proeecating  or  drcolt  attorney  of 
dties  that  now  have  or  may  hereafter  have 
600,000  inhabitants  or  more  is  hereby  required 
to  attend  inquests  hdd  by  coroners  In  cases 
of  death  oeenrring  by  violence,  and  which  may 
result  in  a  charge  of  felony;  and  said  prosecut- 
ing or  drcnlt  attorney  shall  make  an  uvestiKa- 
tion  concerning  said  death  and  cause  to  be 
brought  before  the  coroner  any  witnesses  he 
nay  deaire,  and  shall  be  permitted  by  the  cor- 
oner to  asaiat  in  the  interroKation  of  witnesses 
for  the  full  development  of  tbe  circumstances 
leading  up  to  and  resulting  in  said  death,  and 
for  his  information  concerning  any  possible 
criminal  charge  that  may  grow  oat  of  same, 
and  for  tbe  aforesaid  services  there  shall  be 
taxed  as  costs  a  fee  in  favor  of  said  prosecut- 
inK  or  circuit  attorney  of  ten  dollars  for  each 
aforesaid  inquest,  to  be  paid  as  other  costs  by 
the  respective  counties.  It  shall  be  the  duty  of 
each  coroner  to  promptly  notify  the  prosecut- 
ing attorney  of  Ms  comity  or  dty  of  the  time 
and  place  of  inquisition  concerning  any  death 
of  the  aforesaid  character." 

[1 , 2]  Besp<«<lent  contends  tbat  the  act 
quoted  is  void  because  meaningless  and  un- 
certain as  to  the  things  to  which  applicable 
and  because  local  and  special,  if  so  construed 
as  to  make  the  word  "connties,"  found  in  the 
latter  provision  of  tbe  act  include  the  dty  of 
St.  Louis.  Tba  act  is  not  skillfully  drawn, 
and  might.  In  tlie  absence  of  recognized  mles 
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of  constructitm,  be  so  Interpreted  aa  to  tab- 
Ject  It  to  tbe  charges  made;  buft.  In  dealing 
with  subjects  of  this  character,  we  are  coo* 
stantly  reminded,,  by  both  our  own  holdings 
and  certain  prlndples  uniformly  accepted  as 
sound,  that  It  is  our  duty  to  resolve  all  doubts 
in  favor  of  ttie  validity  of  a  legislative  act 
we  always  being  reluctant  to  declare  statutes 
unconstitutional.  We  Indulge  the  presump- 
tion tbat  tbe  L^islature  did  not  intend  to 
violate  the  organic  law  of  the  state,  and  we 
place  the  burden  upon  him  who  asserts  the 
contrary  to  so  convince  us.  Acts  of  the  Leg- 
islature and  provisions  of  the  Constitution 
must  be  read  together,  and  so  harmonized  as 
to  give  effect  to  both  when  this  can  be  rea- 
sonably and  consistently  done.  Straugham 
V.  Meyers,  187  8.  W.  1169.  We  have  fre- 
quently said  that  doubtful  words  of  a  statute 
will  be  enlarged,  restricted,  supplied,  or  even 
stricken  out  in  order  to  make  them  conform 
to  the  true  intent  of  the  lawmakers,  when 
such  Intent  is  manifested  by  the  aid  of  sound 
prlndples  of  interpretation.  State  ex  rel. 
Aull  V.  Field,  112  Mo.  554,  20  S.  W.  672; 
Glaser  v.  Bothschild,  224  Ko.  loc.  dt  211. 
120  S.  W.  1,  22  L.  K.  A.  (N.  8.)  1046,  17  Ann. 
Cas.  576;  Bingham  v.  Birmingham,  103  Mo. 
345,  15  S.  W.  533 ;  State  ex  rel.  v.  King,  44 
Mo.  238;  Perry  v.  Strawbridge^  200  Mo.  loa 
dt  645,  108  S.  W.  641,  16  L.  E.  A.  (N.  8.) 
244,  123  Am.  St  Rep.  610,  14  Ann.  Cas.  02. 

[3]  We  have  no  doubt  that  under  the  nine- 
teenth subdivision  of  section  8057,  B.  S.  1900, 
section  3508,  B.  S.  1900,  and  section  2S,  art 
9,  of  the  Constitution,  the  term  "counties," 
found  in  connection  with  the  provision  of  the 
act  under  review  and  whldi  prescribes  lia- 
biUty  for  the  fee  mentioned,  should  be  con- 
strued as  Including  the  dty  of  St  Louu. 
With  such  construction,  the  complaint  tiiat 
tbe  act  is  meaningless. becomes  of  no  avail, 
as  was  held  in  the  divisional  opinion,  and 
with  which  on  tbat  point  we  agree. 

[4]  The  question  thMi  becomes  whether 
the  act  is  special  and  local  and  therefore 
violative  of  paragraphs  2,  16,  and  32  of  sec- 
tion 53,  art.  4,  and  section  8,  art  14,  of  the 
state  Constitution. 

A  careful  consideration  of  the  act  in  ques- 
tion, giving  effect  to  both  its  letter  and  ap- 
parent spirit  leads  us  to  believe  that  it  was 
not  intended  to  apply  solely  to  the  dty  of 
St  Louis.  It  expressly  provides  in  its  latter 
provisions  for  the  payment  of  tbe  prescribed 
fees  by  counties  which  have  a  prosecuting  or 
drcnlt  attorney,  and  by  its  first  provision 
Is  limited  to  subdivisions  which  have  a  pap- 
ulatlon  of  500,000  or  more  inhabitanta 

[S]  We  take  Judicial  notice  of  the  fact  that 
tbe  dty  of  St  Louis  is  the  only  dty  or  coun- 
ty (and  for  these  purposes  it  is  regarded  as  a 
county)  that  has  a  drcnlt  attorney,  the  coun- 
ties having  what  is  styled  a  "prosecuting  at- 
torney."- The  drcult  attorney  in  the  dty  of 
St  Louis  performs  tbe  same  functions  as 
prosecuting  attorneys  in  tbe  counties,  saving 
and    excepting   in    particular    respects    for 
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which  other  provision  Is  made.  For  general 
purposes  he  Is  to  tjie  city  of  St  Ixtuls  what 
the  prosecuting  attorney  Is  to  a  county. 

Unless  we  disregard  recognized  canons  of 
construction,  we  must  hold  the  act  In  question 
to  he  merely  ambiguous,  and  then  so  construe 
same  as  to  make  It  applicable  to  all  counties 
which  have  a  population  of  500,000  or  more 
inhabitants  and  all  cities  which  by  law  are 
permitted  or  required  to  perform  the  same 
functions  in  relation  to  the  state  as  are 
counties.  Olving  the  act  in  question  this 
construction.  It  obviates  all  charges  of  of- 
fenslveness  to  the  Constitution  and  but  gives 
effect  to  the  apparent  intention  of  the  Legis- 
lature. 

[I]  Another  contention  made  Is  that,  since 
the  appellant *was  an  oflSeer  at  the  time  of  the 
passage  of  the  act.  It  Is  Inapplicable  to  him, 
because  the  Constitution  prohibits  any  In- 
crease In  the  pay  of  an  officer  during  his 
term  of  office.  We  think  this  contention  un- 
sound, because  the  act  In  question  enjoins 
upon  such  officers  as  appellant  new  and  ad- 
ditional' duties  and  provides  merely  a  com- 
pensation tberefor.  While  In  some  Jurisdic- 
tions a  constitutional  provision  such  as  ours 
has  been  held  to  Inhibit  even  this,  in  this  and 
many  other  states  the  contrary  doctrine  has 
been  accepted  and  acted  upon.  Cunningham 
V.  Current  River  Co.,  165  Mo.  270,  65  8.  W. 
686;  State  ex  rel.  v.  Walker,  97  Mo.  162,  10 
S.  W.  473 ;  State  ex  rel.  v.  Ransom,  73  Mo. 
89;  State  ex  reL  r.  McGovney,  92  Mo.  428, 
8  8.  W.  867;  County  v.  Pelts,  104  CaL  60,  37 
Fac.  780;  State  ex  rel.  v.  Board  of  Com- 
missioners, 23  M(«t  250,  58  Pac.  439;  State 
ex  rel.  v.  Carson,  6  Wash.  250,  33  Pac.  428; 
Love,  Attorney  General,  v.  Baehr,  Treasurer, 

47  Oal.  364;    Pumell  v.  Mann,  105  Ky.  87, 

48  8.  W.  407,  49  S.  W.  346,  60  S.  W.  264; 
Lewis  V.  State,  21  Ohio  Clr.  a.  R.  410. 

It  Is  our  opinion  that  the  act  Is  valid,  and 
that  the  appellant  Is  entitled  to  the  fees  de- 
manded, and  that  the  respondent  was  not 
Jnstlfled  in  refusing  to  audit  the  account  and 
draw  a  warrant  therefor  on  the  city  treasury. 

The  judgment  Is  therefore  reversed,  with 
directions  that  the  writ  of  mandamus  pray- 
ed for  by  relator  be  made  peremptory.  All 
concur,  except  WALKER  and  FARIS,  JJ., 
who  dissent. 


STATE  ▼.  STEVENS.    (No,  19687.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  6,  1916.    Motion  for  Rehearing  Denied 

Dec.  30,   1916.) 

1.  CanaNAi,  Law  «s»10S1(3)  —  AppKAir-Iif • 

DicTMBNT— Plea  in  Abateuent. 
One  who  did  not  attack  the  indictment  by 
motion  to  quash  or  plea  In  abatement  before 
verdict  cannot  complain  on  appeal  that  the 
record  does  not  show  that  the  grand  jury  was 
composed  of  12  men,  or  that  it  was  impaneled 
and  Bwom. 

[EH.    Note. — For    other   cases,    see  X/riminal 
Law,  Cent.  IMg.  f  2625 ;  Dec.  Dig.  «s>1031(3).] 


2.  CannRAi.     Law     «=»1064(7)  —  Appeal — 
Questions   PRESENiEn — Insteootionb— Mo- 
tion FOB  NKW  TBIAIu 
Where  the  motion  for  new  trial  was  ground- 
ed, bo  far  as  the  instructions  were  concerned, 
only  on  those  given  at  the  instance  of  the  state, 
accused  cannot  object  on  appeal  to  instructions 
given  by  the  court  of  its  own  motion. 

[E>d.  Note. — For  other  cases,  see  Criminal 
lisw.  Cent.  Dig.  {  2883;  Dec.  Dig.  <&=»1064(7).l 

Appeal  from  Circnit  Coort,  St.  Cliarles 
County ;  Bdgar  B.  WoolfoUt,  Judge. 

B.  C.  Stevens  was  convicted  of  forgery, 
and  he  appeals.    Affirmed. 

Defendant  has  appealed  from  a  conviction 
of  forgery  under  which  he  was  sentenced  to 
three  years  in  the  penitentiary.  He  was 
(Charged  by  indictment  with  forging  the 
names  of  Charles  E.  Kelpe  and  Lizzie  Eelpe 
to  a  note  fot<  $2,500,  dated  May  23,  1914, 
payable  to  the  order  of  himself. 

The  only  record  entry  before  us  in  regard 
to  the  Impaneling  of  the  grand  jury  is  tinder 
date  of  November  5,  1914,  thus: 

"Now  come  the  grand  jurors  heretofore  impan- 
eled and  sworn,  and  through  their  foreman  pre- 
sent the  following  indictment  indorsed  'A  true 
bill' " — ^followed  by  a  copy  of  the  indictment  ia 
this  case. 

There  was  no  motion  to  quash  the  indict- 
ment, nor  was  there  a  plea  in  abatement 
There  was  sufficient  evidence  to  support  the 
verdict. 

The  court  of  its  own  motion  gave  several 
instructions  to  the  Jury,  Including  one  on  the 
presami>tion  o£  Innocence  and  reasonable 
doubt,  in  which,  the  following  language  Is 
found: 

"But  a  doubt  such  as  will  justly  an  acquittal 
must  be  a  substantial  doubt  growing  out  of  and 
consistent  with  the  evidence  in  the  case." 

The  court  then,  on  motion  of  the  state, 
gave  several  instructions.  The  only  fault 
found  with  the  given  instructions  in  the  mo- 
tion for  a  new  trial  is  in  the  following  lan- 
guage: 

"Because  the  court  erred  in  giving  the  in- 
structlonB  given  at  the  instance  of  the  state 
over  defendant's  objection  and  exception." 

Fauntleroy,  CuUen  ft  Hay,  of  St  Lonls, 
for  appellant.  John  T.  Barker,  Atty.  Gen. 
(Kenneth  C.  Sears,  Asst  Atty.  Gen.,  of  coun- 
sel), for  the  State. 

BOX,  O.  (after  stating  the  facts  aa  above). 
[1]  I.  Appellant  Is  in  no  position  to  complain 
of  the  failure  of  the  record  to  show  that  the 
grand  Jury  was  composed  of  12  men  and 
that  it  was  impaneled  and  sworn;  Such  mat- 
ters must  be  called  to  the  attention  of  the 
trial  court  before  verdict  by  plea  in  abate- 
ment or  proper  motion.  State  v.  CUfton,  73 
Mo.  430;  State  v.  Glasscock,  282  Mo.  278, 
134  S.  W.  549 ;  State  v.  Mitchell,  237  Ma  loc 
dt.  218,  140  S.  W.  887. 

[2]  II.  The  only  instruction  oS  whldi 
complaint  is  here  made  was  giv«n  by  the 
court  of  its  own  motion.  The  objection  made 
by  the  motion  for  a  new  trial  to  the  in8tni& 
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tions  given  is  limited  to  those  given  onr  tlie 
motion  of  the  state.  That  motion  clearly  did 
not  Include  the  instruction  here  complained 
of.  No  question  of  that  kind  can  be  present- 
ed here  which  was  not  presented  to  the  trial 
court  In  Buch  motion.  State  v.  Bostwlck, 
245  Mo.  483,  160  S.  W.  1063. 

No  other  point  Is  called  to  onr  attention 
by  counseL  On  ezamlnatlMi  we  find  no  er- 
ror in  the  record  that  is  subject  to  review 
here. 

The  judgment  Is  affirmed. 

WILLIAM'S,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BOY,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


CITY  OF  ST.  LOUIS  ▼.  MOOSB  et  aL 

(No.  18786.) 

(Supreme  Ooort  of  Miaaourl.    In  Banc.    Dec.  4, 

1916.    Rehearing  Denied  Dee.  21,  1916.) 

ElMiiTXRT  DouAnr  <8=s>47(6)  —  Appbopbiatino 

ScBooL  Profebty  tob  Stbeetb. 
A  city  has  no  power  to  condemn  for  street 
purpoeee  land  actually  in  use  for  scfhool  pur- 
poses. 

rEid.  Note^— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  108-110,  116-120;  Dec. 
Dig.  «=»47(!9.] 

Bond,  J.,  dissenting. 

Appeal  from  St  Louis  Glty  Circuit  Court; 
GSeorge  C.  Hitchcock,  Judge. 

Condemnation  proceedings  by  City  of  St. 
Louis  against  William  B.  Moore  and  others. 
Judgment  for  defendants,  and  Cl^  appeals. 
Affirmed. 

This  is  a  proceeding  instituted  in  the  cir- 
cuit court  of  the  city  of  St.  Louis,  under  au- 
thority of  Ordinance  No.  27024,  in  condem- 
nation for  the  establishment  and  wenlng  of 
Slattery  street  from  Montgomery  street  to 
St.  Louis  avenue.  Ttie  facts  are  these:  As 
will  appear  from  plaintiff's  Exhibit  A  (which 
will  follow  the  statement  of  the  case),  the 
physical  blo(^,  bearing,  however,  separate 
city  tioct  numbers  for  the  eastern  and  west- 
em  portions,  is  somewhat  irregular,  bounded 
on  the  north  by  St  Louis  avenue  (100  feet 
wide),  on  the  south  by  Montgomery,  street, 
east  by  Olasgow  avenue,  and  west  by  Oarri* 
son  avenue,  respectively,  each  60  feet  wide; 
Slattery  street  (60  feet  wide)  was  laid  out 
in  1885  northwardly  from  Montgomery  street, 
approximately  halfway  through  the  block. 
In  1894  the  board  of  education  of  the  dty  of 
St.  Louis  acquired  in  the  block  the  site  hav- 
ing a  front  of  169  feet  8%  Inches  (less  7  feet 
6  Inches,  the  one-lialf  of  a  private  alley), 
by  a  depth  eastwardly  of  185  feet  6  inches 
on  Its  south  line;  in  the  year  1895  to  1807 
fbe  C^lumtda  School  was  erected  on  this 
site.  Until  ^une,  1905,  the  property  imme- 
diately east  of  the  school  site,  and  having  a 
traat  on  St  Louis  avenue,  was  owned  by  Wil- 


liam F.  Hull  et  aL;  on  the  western  portion 
of  the  Hull  property  (appearing  on  the  ex* 
bibit  in  the  name  of  board  of  education  of 
the  city  of  St  Louis)  was  the  Hull  residence^ 
and  <m  the  eastern  portion  of  the  Hull  pro]>- 
erty  (on  the  two  lots  appearing  on  the  ex- 
hibit in  the  names,  respectively,  of  William 
R.  Moore  and  Christian  Bockelbrlnk),  were 
two  residences,  both  fronting  west  the  front 
walls  of  such  residences  being  55  feet  east  of 
the  present  east  line  of  the  board  of  educa- 
tion lot  (said  east  line  being  tlie  center  of 
Slattery  street  as  proix>sed  by  the  aforesaid 
ordinance).  In  June,  1905,  the  board  of  edu- 
cation acquired  the  lot  of  94  feet  11  inches 
front  on  St  Louis  avenue,  by  a  depth  south- 
wardly of  296  feet  4^  Inches  on  its  west 
line,  by  deed  from  said  William  F.  Hull  et 
al.,  in  which  the  description  of  tlie  property 
conveyed  contains  the  following: 

"  •  *  *  Thence  eastwardly  along  the  north 
line  of  said  Lewis'  subdivision  to  a  point  where 
the  center  line  of  Slattery  street  as  laid  out 
between  blocks  1006  and  1896  of  the  dty  of  St 
Louis  intersects  the  same;  thence  northwardly, 
parallel  with  the  east  line  of  said  property  of 
the  board  of  education  of  the  city  of  St.  Louis, 
and  P.  C.  Cozzens,  and  along  the  center  line 
of  proposed  Slattery  street  to  a  point  in  the 
souot  bne  of  St  Lonis  avenue.    •    •    •  " 

Before  the  Hull  conveyance,  and  in,  to  wit 
1902,  the  board  of  education  had  acquired  a 
triangular  parcel,  abutting  Its  first  site  and 
the  Hull  tract  on  the  south  thereof,  having 
an  area  of  about  2,600  square  feet  In  Jan- 
uary, 1906,  William  F.  Hull  et  al.,  conveyed 
to  William  R.  Moore  the  lot,  appearing  on 
the  exldbit  in  that  name,  and  abutting  on  the 
east  of  the  property  previously  conveyed  to 
the  board  of  education  of  the  city  of  St  Lon- 
is, by  deed  in  which  is  c<»tained  the  follow- 
ing language: 

•I  •  •  •  The  western  80  feet  of  this  proper- 
ty herein  conveyed  is  at  all  times  to  remam  open 
for  street  purposes  with  easement  for  free  in- 
gress and  egress  for  the  property  lying  north 
and  adjacent  to  the  proi>erty  herein  described 
and  owned  by  Leon  Ia  Hull,  et  aL" 

In  September,  1910,  William  F.  Hull  et  aL 
conveyed  to  (Christian  Bockelbrinic  the  lot 
appearing  on  the  exhibit  in  that  name,  and 
abutting  on  the  east  of  the  property  previous- 
ly conveyed  to  the  board  of  education,  by 
deed,  in  which  is  contained  the  following 
language: 

"The  western  80  feet  of  the  southern  79  feet 
7%  inches  herein  conveyed,  also  tlie  4  feet  front-, 
ing  on  St  Louis  avenue,  by  a  depth  of  135  feet  is 
at  all  times  to  remain  open  for  street  and  side- 
walk purposes  with  easements  for  free  ingress 
and  egress  for  the  property  lying  on  the  south, 
nortli  and  adjacent  to  the  property  liereim  de- 
scribed." 

By  Ordinance  of  the  City  of  St  Louis  No. 
27024,  Slattery  street  from  Montgomery 
street  to  St  Louis  avenue  was  established 
60  feet  wide,  the  center  line  thereof  to  run  as 
follows,  to  wit:  From  Montgomery  street 
northwardly  to  the  northern  line  of  "Lewis' 
subdivision."  the  said  line  to  be  coincident 
with  the  center  line  of  Slattery  street  as  no^ 
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laid  out;  from  the  northern  Une  of  said  sab- 
dlvlaion  to  St  Louis  avenoe,  the  aald  line 
to  be  coincident  with  the  eastern  line  of 
property  now  or  formerly  owned  by  the  board 
of  education  of  the  dty  of  St  Louis,  said 
property  line  being  located  about  280  feet 
eastwardly  of  the  eastern  line  of  Garrison 
avenue, .  measured  along  the  southern  line  of 
St  Louis  avenue.  The  original  site  of  the 
board  of  education  (excluding  the  private 
alley  area)  approximated  30,000  square  feet, 
of  which  12,000  square  feet  were  occupied  by 
the  school  building,  leaving  approximately  18,- 
000  square  feet  of  adjacent  playgroimd.  This 
condition  continued  from  the  time  of  estab- 
lishment of  the  school  down  to  the  time  of 
the  purchase  of  the  triangular  parcel  of  2,- 
600  square  feet  In  1902.  In  1905  the  area 
added  to  the  school  site  by  the  purchase  of 
the  Hull  property  was  approxlniately  28,000 
square  feet,  thus  Increasing  the  area  of  the 
school  site  (outside  of  the  part  thereof  oc- 
cupied by  the  building)  to  approximately  48,- 
600  square  feet;  the  area  of  the  eastern  SO 
feet  of  the  present  school  site  Included  in  the 
proposed  Slattery  street,  as  established  by 
said  ordinance,  approximates  8,800  square 
feet  deducting  which  from  the  previous  fig- 
ures would  leave  a  free  area  in  the  school 


site  of  approximately  S9,700  square  feet 
fHie'area  of  the  Weisz  property,  having  85 
feet  front  on  St  Louis  avenue  and  lying  in. 
the  elbow  of  the  school  site,  approximates 
11,476  square  feet  of  whidi  the  eastern  part 
and  area  (55  foot  street  front)  of  T,425  square 
feet  Is  unimproved ;  the  last-mentioned  area 
is  84  per  cent,  of  the  area  of  the  eastern  30 
feet  of  the  school  site  covered  by  the  pro- 
posed street.  The  proposed  street  as  estab- 
lished by  said  ordinance  would  make  Slattery 
street  now  a  cul-de-sac,  a  street  thh>ugb  the 
block  to  St  Louis  avenue.  Slattery  stre^ 
exists,  also,  southwardly  from  Montgomery 
street  As  appears  from  defendant's  Ebchlbit 
No.  1,  there  are  properties  fronting  on  the 
cul-de-sac  Immediately  south  of  the  sdiool 
property  and  of  the  property  of  WllUam  B. 
Mocnre.  The  question  raised  Is  whether  the 
city  of  St  Louis  in  the  establiabment  and 
extension  of  a  street  Is  unqnallfledly  pro- 
hibited Urom  Indading  In  sudi  proposed 
street  any  part  of  school  lands.  The  proper- 
ty which  is  sought  to  be  oondenmed  is  the 
east  half  of  the  lot  embraced  within  tbe  red 
lines  shown  on  said  Exhibit  A  [shown  oo  plat 
below  by  heavy  black  lines].  The  trial  re- 
sulted in  favor  of  the  defendant  and  tbe  di7 
duly  appealed  the  cause  to  this  court 
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Gbfurlea  H.  Danes,  Truman  P.  Young,  and 
6.  Wm.  Senn,  all  of  St  Louis,  for  appellant. 
Robert  Bnrkham,  of  St  Louis,  for  respond- 
ents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  state  tbelr 
ground  for  a  reversal  of  the  Judgment  of  tlie 
circuit  court  In  this  language: 

"(a)  Power  to  condemn  for  a  second  public 
Dse,  property  previously  devoted  to  public  use, 
must  be  expressly  granted  or  proceed  from  nec- 
essary inference  of  such  a  grant;  (b)  this  rule 
proceeds,  however,  upon  the  assumption  that 
the  later  intended  public  use  would  destroy  or 
greatly  impair  the  prior  use  and  its  object,  and 
18  subject  to  the  qualification  that  when  audi 
later  use  presents  a  further  need  of  the  public 
and  will  not  essentially  interfere  with  the  ex- 
ercise of  the  prior  use  and  the  acccHnplie/hment 
of  its  objects,  then  the  power  to  condemn  such 
property  for  a  second  public  use  wiU  be  inferred 
trom  a  general  grant  of  the  power  of  eminent 
domain. 

Upon  the  other  hand.  If  I  correctly  under- 
stand counsel  for  appellant,  they  concede 
that  If  such  taking  would  so  damage  the 
property  as  to  destroy  its  usefulness  for 
school  purposes,  then  the  dty  would  have  no 
power.  In  the  absence  of  express  statutory 
authority,  to  condemn  the  same  for  street 
purposes.  In  support  of  their  contention  we 
are  cited  to  the  following  authorities:  Han- 
nibal V.  Railroad  Co.,  49  Mo.  480,  481,  482; 
St  L.,  H.  &  K.  O.  Ky.  Ca  v.  Depot  Co.,  128 
Mo.  82,  01,  92,  94,  28  S.  W.  483;  Suburban 
Ky.  Co.  V.  Linden  Ry.  Co.,  190  Mo.  246,  254, 
88  S..W.  634;  Pottsgrove  Co.  Rd.,  5  Pa.  Co. 
Ct  361;  Romlnger  v.  Simmons,  88  Ind.  452, 
466,  467;  B.  &  O.  &  C.  B.  R.  Go.  v.  North, 
108  Ind.  486,  496,  406,  3  N.  E.  144;  Steele  v. 
Bmpsom,  142  Ind.  397,  405,  406,  41  N.  E. 
822 ;  Easthampton  v.  County  Com'rs,  154 
Mass.  424,  425,  426,  28  N.  E.  298,  13  L.  R. 
A.  157;  Boston  v.  Brookline,  156  Mass.  172, 
ITO,  177,  30  N.  E.  611 ;  In  re  City  of  Buffalo, 
68  N.  Y.  167,  175;  L.  &  N.  R.  R.  Co.  v. 
IxniisvlUe,  131  Ey.  108,  116,  116,  114  S.  W. 
743,  24  L.  R.  A.  (N.  S.)  1218;  C,  M.  &  St 
P.  Ry.  Co.  V.  Starkweather,  97  Iowa,  159, 
161,  162,  164,  165,  66  N.  W.  87,  31  L.  R.  A. 
183,  S»  Am.  St  R^.  404;  Northwestern  T. 
E.  Co.  V.  C,  M.  &  St  P.  By.  Co.,  76  Minn. 
334,  346,  et  seq.,  77  N.  W.  989 ;  Mobile  &  O. 
R.  R.  Co.  V.  Ala.  M.  R.  R.  Co.,  87  Ala.  501, 
6  South.  404 ;  Mobile  &  G.  R.  R.  Co.  v.  Ala. 
M.  R.  R.  Co.,  87  Ala.  520,  6  South.  407;  State 
ex  rel.  v.  Superior  Court,  47  Wash.  166,  01 
Pac  637;  Dillon  on  Municipal  Corporations 
(5th  Ed.)  it  1020,  1022  (and  note),  1023 ;  Lew- 
Is  on  Eminent  Domain,  S§  435,  436,  439,  440, 
441.  These  authorities  sustain  the  general 
principle  contended  for  by  counsel,  especial- 


ly do  Romlnger  v.  Simmons,  88  Ind.  4SS, 
Easthampton  v.  County  Com'rs,  154  Mass. 
424,  28  N.  E.  298,  13  L.  R.  A.  157,  Boston 
V.  Brookline,  156  Mass.  172,  30  N.  B.  611, 
and  In  Matter  of  City  of  Buffalo^  68  N.  Y. 
167. 

The  foregoing  contention  of  appellant  Is 
strenuously  denied  by  counsel  for  the  re- 
spondent   In  his  own  language,  he  Insists: 

"The  city  of  St.  Louis  has  no  power  to  con- 
demn land  owned  by  the  board  of  education  of 
the  city  of  St.  Louis  actually  in  use  for  school 
purposes.  This  is  true  on  principle,  and  regard- 
leas  of  the  area  of  the  property  sought  to  b* 
tidien  for: 

"(a)  Property  owned  by  an  instrumentality 
of  the  state  and  devoted  to  a  public  use  is  not 
subject,  in  any  degree;  to  the  exercise  of  th* 
right  of  condemnation  for  another  and  incon-- 
sistent  purpose,  in  the  absence  of  express  legis- 
lation so  authorizing. 

"(b)  l%e  doctrine  of  the  law  which  sometimes, 
and  by  way  of  exception,  permits  a  condemna- 
tion of  property  devoted  to  public  use,  but  own- 
ed by  a  private  corporation,  has  no  applica- 
tion to  such  a  case  as  this." 

A  decision  of  the  latter  preposition  19  not 
necessary  to  reach  a  proper  disposition  ot 
this  case,  and  for  that  reason  we  pass  It  by 
without  further  comment 

As  regards  the  first  Can  property  devoted 
to  a  public  use,  that  Is,  more  strictly  speak- 
ing, for  state  purposes,  be  condemned  for  oth- . 
er  public  use,  exercised  by  a  municipal  cor- 
poration? In  support  of  the  negative  of  that 
question  we  are  cited  to  the  following  ao- 
thoritles:  Elliott,  Roads  and  Streets,  f| 
238,  246 ;  St  L;,  H.  &  K.  0.  Ry.  Co.  v.  Han- 
nibal Depot  Co.,  125  Mo.  82,  28  S.  W.  483; 
Edwardsvllle  T.  County  of  Madison,  261  IlL 
265,  96  N.  E.  238,  37  L.  B.  A.  (N.  S.)  101; 
Moline  r.  Greene,  252  IIL  476,  06  N.  E.  Oil, 
37  L.  R.  A  (N.  S.)  104;  In  the  Matter  of 
Utica,  73  Hun,  266,  26  N.  Y.  Supp.  564;  In 
re  Bosebank  Ave.,  162  App.  DIv.  (N.  Y.)  332, 
147  N.  Y.  Supp.  638;  McChiUough  v.  Board 
of  Education,  51  Oal.  418;  In  re  Milwaukee 
Southern  B.  R.,  124  Wis.  490,  102  N.  W. 
401.  Those  authorities.  In  efTect  hold  that 
the  power  of  a  city  to  condemn  property  for 
street  purposes  is  limited  to  private  prop- 
erty, and  does  not  extend  to  property  of  the 
state  or  property  held  by  a  subordinate  agen- 
cy of  the  state,  for  the  state,  as  distinguish- 
ed from  other  corporations.  In  our  opinion 
these  authorities  announce  the  correct  doc- 
trine; and,  if  public  policy  demands  a  dif- 
ferent rule,  the  remedy  is  with  the  Legisla- 
ture and  not  the  courts. 

We  are  therefore  of  the  opinion  that  the 
Judgment  should  be  affirmed.  It  Is  so  or- 
dered. All  concur  (REYELLE,  J.,  in  result), 
except  BOND,  J.,  who  dissents. 
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BONSMJTT  T.  NEW  TORK  UTB  INS.  CO. 

(No.  17586.) 

(Sapreme  Court  of  Missouri,  Division  No.  1. 

Dec,  1,  1916.     Motion  for  Rehearing 

Overruled  Dea  20,  1916.) 

1.  Insukancx  9=3668(11)— Qxtestion  fob  3tj- 
KT— Identity  of  Witness  Claiuino  to  b« 

AaSUHKD. 

In  action  on  life  policies,  a  conflict  of  evi- 
dence on  question  of  identity  of  defendant's  wit- 
ness claiming  to  be  the  insured  makes  the  ques- 
tion one  for  the  jury. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  §(  1745,  1763,  1764;   Dec.  Dig.  «sa 

eesai).] 

2.  Death  «=>2(1)  —  CiBctTifaTARCES  RAianra 
Pbesuhption  or  Death  fbom  Absence. 

Whether  circumstances  surrounding  assur- 
ed's  disappearance  were  such  aa  to  raise  pre- 
•nmption  of  death  after  seven  years  was  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Oent 
Dig.  ii  1,  2;   Dec.  Dig.  «=>2(1).] 

8.  Death  4s»2(2)  —  PBESTnaTioN  of  Death 
FBOU  Absence— Pabticulab  Time. 
Death  is  not   presumed   at  any  particular 

time  within  the  seven  years'  absence  necessary 

to  raise  that  presumption,  but  a  definite  date 

may  be  circumstantially  shown, 
[Eld.  Note.— For  other  cases,  see  Death,  Oent. 

Dig.  S  8;   Dec.  Dig.  (8=>2(2).] 

4.  IRBUBANCB  «=>622(3)— AOCBUAL  OF  OAUBE 

OF  Action— Insubance  Policy. 
Where  a  policy  provided  for  payment  upon 
"receipt  and  approval  of  proofs  of  death,"  stat- 
ute of  limitations  did   not  commence  running 
Bntil  refusal  of  company  to  concede  death. 

[Ed.   Note.— For  other  cases,'  see   Insurance, 
Oent  Dig.  f  1646;  Dec.  Dig.  <S=3622(3).] 

5.  Insitbance  «=3622(3)— Accbuai,  of  Caitsb 
OF  Action— Instjbanoe  Policy. 

The  fact  that  beneficiary  could  have  treat- 
ed the  company's  delay  in  paying  claim  as  re- 
jection and  brought  suit  will  not  make  statute 
of  limitations  run  from  date  of  death,  where 
policy  provides  that  payments  are  not  to  begin 
until  action  upon  proofs  of  death. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  {  1546;   Dec  Dig.  <S=622(3).] 

6.  Limitation  or  Actions  «=»199(1)  —  Qces- 
TioN  for  Juby— Reasonable  Time  to  Re- 
ject Proof  of  DbAth. 

Where  assured  disappeared  and  negotiations 
were  pending  between  beneficiary  and  company, 
the  question  of  a  reasonable  time  for  company 
to  accept  or  reject  proof  of  death  is  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  CentDig.  |  727 ;  DecDig.  «8=>199(1).] 

7.  Evidence  «s>21S(2>— Admissibility— Nb- 
aoTiATioNS  fob  Comfbomisb. 

The  admission  of  letters  between  company 
and  beneficiary  merely  showing  negotiations 
without  mention  of  compromise  did  not  violate 
mle  against  vroof  of  negotiations  for  compromise. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Oent  Dig.  {  746;    Dec.  Dig.  «=»213(2).] 

8.  Tbial  <s=»67— Reopeniho  Case  fob  Pub- 
ther  Evidence. 

Where  a  witness  for  defendant,  not  sub- 
poenaed, failed  to  appear  for  redirect  examina- 
tion, and  defendant  elected  to  proceed,  suggest- 
ing a  desire  to  re-examine  if  witness  appeared, 
to  which  suggestion  the  court  made  no  ruling, 
the  court's  refusal  to  allow  examination  upon 
witness'  appearance  some  days  later,  and  after 
defendant  had  closed   his  caae  was  not  error. 


where  defendant  failed  to  point  out  eitiier  in 
the  trial  court  or  in  his  brief  on  appeal  any  ma- 
terial matter  intended  to  be  brought  out 

[Ed.  Note.— For  other  rases,  see  Trial,  Oent 
Dig.  {  157 ;   Dec.  Dig.  «=»67.] 

9.  Witnebses  4=>406  —  Contbadiotion  of 
Own  Witness  by  His  Depositions. 

The  rejection  of  defendant's  offer  of  deposi- 
tion of  his  own  witness  who  was  present  and 
testified  to  contradict  bis  testimony  on  crom- 
ezamination,  where  part  of  deposition  did  not 
concern  matter  referred  to  in  cross-examination, 
and  defendant  does  not  point  out  anything  spe- 
cifically material  in  the  deposition,  which  was 
excluded,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Oent  Dig.  H  1276-1279;  Dec.  Dig.  «=»40&] 

10.  Witztesbes  «s»237(S)— Qmsnoif  Assuv- 
iNQ  Facts  Not  Pbovbn. 

Where  questions  propounded  to  witness  as- 
sumed a  damaging  state  of  facts  not  proven, 
they  were  properly  excluded. 

(Ed.  Note. — For  other  cases,  see  Witnesses, 
Oent  Dig.  I  831;   Dec  Dig.  «=»287(3).] 

11.  Evidence  «=»317(1)— Heabbay— Ookveb- 
bation  Between  Witness  and  Thisd 
Pabty. 

'  Details  of  conversation  between  witness  and 
persons  not  parties  or  other  witnesses,  bong 
hearsay,  was  properly  exclnded. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §  1174;   Dec  Dig.  «»=>317(1).] 

12.  Death  «=>2(3)— Evidence  to  Rebut  Pbb- 
sumption  of. 

Evidence  showing  a  motive  for  assured's  dis- 
appearance, to  rebnt  tht  presumption  of  death, 
was  proper. 

lEA.  Note.— For  other  cases,  see  Death,  Gait 
Dig.  H  1,  2;  Dec  Dig.  <S=»2(3).] 

18.  Death  «=32(3>— EiviDEncni  lo  Rbbut  Pbe- 

bumftion  of. 
Statutes  of  another  state  regarding  crimes, 
where  there  was  no  substantial  evidence  showing 
insured  guilty  of  such  crimes,  were  inadmissible, 
to  show  motive  for  his  disappearance  and  to  re- 
but presumption  of  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Oent 
Dig.  §§  1,  2;  Dec.  Dig.  <S=32(3).] 

14.  Pleadino  $=>368(2)— Joindeb  of  Ck>T7NTS 

—Election. 
In  action  on  insurance  policy,  one  connt  al- 
leging death  of  insured  and  another  inferring 
death  from  circumstances  of  disappearance  at 
a  different  date,  there  waa  no  inconsistency  war- 
ranting an  election. 

[EJd.    Note.— For   other    cases,    see    Pleading, 
Oent  Dig.  S  1199;   Dec  Dig.  <8=»369(2).] 
16.  Insubance  «=»6e6  —  Amount  of  Recov- 

EBY. 

Where  installments  of  insurance  were  doe 
upon  acceptance  of  proofs  of  death  and  annual- 
ly thereafter,  a  verdict  should  have  included  only 
installments  falling  due  prior  to  bringing  the 
action,  with  interest  until  time  of  trial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1791;  Dec  Dig.  «=»866.] 

Appeal  from  St  Louis  Olrcott  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Edna  K.  Bonslett  against  the 
New  York  Life  Insurance  Company.  Judg- 
ment for  plalntlfF,  and  defendant  appeals. 
Reversed  and  remanded. 

Judson,  Green  ft  Henry,  of  St.  Louis 
(James  H.  Mcintosh,  of  New  York  City,  of 
counsel),  for  appellant  Frederick  H.  Bacoo. 
of  St.  Loiuis,  for  respondent 
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BLA.IR,  J.  This  is  an  appeal  from  a  ]ndg- 
ment  for  respondent  on  \two  $10,000  policies 
of  Insurance  on  the  life  of  George  A.  Klmmel. 
The  policies  were  payable  In  $500  Install- 
ments, and  each  provided  that  the  first  In- 
stallment under  It  was  to  be  paid  Immediate- 
ly npon  the  receipt  and  approval  by  appel- 
lant of  proofs  of  Klmmel's  death,  and  that 
the  subsequent  Installments  should  be  paid 
annually  thereafter. 

July  31,  1898,  George  A.  Klmmel  dlsaih 
I)eared.  At  the  trial  the  principal  question 
of  fact  was  whether  he  was  dead.  Appellant 
produced  a  wltnesis  who  testified  he  was 
George  A.  Klmmel.  Upon  this  question  of 
Identity  the  evidence  need  not  be  detailed. 
It  Is  conflicting.  Several  of  the  nearest  rel- 
atives of  Klmmel,  Including  his  mother,  and 
some  of  tals'  former  friends,  acquaintances, 
and  business  associates  testified  the  witness 
was  not  Klmmel.  Several  relatives  and  for- 
mer friends  and  acquaintances  of  Klmmel 
B-upported  the  witness'  claim.  The  witness 
displayed  a  knowledge  of  things  il  seems 
dlfiScoIt  to  understand  how  he  could  have 
known  unless  he  was  George  A.  Klmmel,  and 
was  ignorant  of  things  It  seems  George  A. 
KUnmel  must  have  known.  Photographs  of 
Klmmel  and  the  witness  bear  some  resem- 
blance and  disclose  some  striking  differences. 
With  respect  to  the  circumstances  surround- 
ing Blmmel's  disappearance,  there  is  evi- 
dence both  for  and  against  respondent's  po- 
sition that  he  was  a  strong,  healthy,  young 
man,  successful  and  prosperous  in  Us  busi- 
ness and  In  good  financial  condition,  and 
that  there  was  apparently  no  reason  for  his 
leaving  his  tmslness  and  property.  His  re- 
lations with  his  mother  and  sister  and  other 
relatives  were  affectionate,  and  those  with 
bis  business  associates  were  cordial  and 
pleasant. 

After  Us  disappearance,  the  Finkerton 
Detective  Agency  made  a  modt  thorough 
search  for  him  throughout  the  whole  of  the 
United  States  and  many  foreign  countries. 
Circulant  offering  $500  reward  and  contain- 
ing a  description  and  picture  of  Klmmel 
were  scattered  broadcast,  being  sent  to  the 
chiefs  of  police  and  marshals  of  every  town 
In  the  Union  having  a  postal  money  order 
office  and  to  many  others.  Mo  results  of  any 
kind  were  obtained.  The  circulars  mentioned 
stated  the  seardi  was  being  prosecuted  by 
friends  and  relatives,  and  that  Klmmel  was 
not  wanted  for  any  offense  against  the  law. 
In  August,  1900,  proofs  of  death  were  sub- 
mitted to  appellant  in  which  the  fact  of  Klm- 
mel's disappearance  was  stated  as  well  as  the 
circumstances  of  the  trip  to  Winfleld,  To- 
peka,  and  Kansas  City  which  he  undertook 
the  day  before  he  disappeared  from  Kansas 
City.  Numerous  affidavits  accompanied  these 
proofs,  and  the  facts  stated  therein  made 
out  the  facts  surrounding  the  disappearance 
In  (dose  conformity  with  respondent's  con- 
tention upon  that  phase  of  the  case  at  the 
trial.    Letters  from  the  company  to  respond- 


ent tend  to  show  the  matter  was  under  con- 
sideration until  March,  1904,  when  appellant 
refused  to  pay  unless  bond  was  given.  This 
action  was  commenced  in  less  than  five  years 
thereafter. 

[1, 2]  I.  The  conflict  of  evidence  on  the 
question  of  the  identity  of  appellant's  prin- 
cipal witness  made  that  question  one  for  the 
Jury.  This  is  also  true  of  the  question  wheth- 
er the  circumstances  surrounding  Klmmel's 
disappearance  were  such  as  to  raise  a  pre- 
sumption of  death  on  the  lapse  of  seven 
years. 

[3]  II.  While,  under  the  rule  in  this  state 
(Hancock,  Adm'r,  v.  Am.  L.  Ins.  Co.,  62  Mo. 
26),  the  presumption  of  death  from  disap- 
pearance and  absence  is  not  a  presumption 
of  death  at  any  particular  point  of  time  with- 
in the  seven  years  whose  lapse  is  requisite 
to  raise  the  presumption,  yet  there  was  evi- 
dence tending  to  prove  circumstances  Justi- 
fying a  finding  that  Klmmel  died  at  or  rea- 
sonably near  the  time  of  his  disappearance. 
In  this  respect  the  evidence  tends  to  prove 
facts  very  like  those  in  Hancock,  Adm'r,  v. 
Am.  L.  Ins.  Co.,  supra. 

[4]  III.  Proofs  of  de&th  were  submitted 
August  15,  1900,  and  were  retained  by  appel- 
lant, and  negotiations  between  appellant  and 
respopdent  continued  until  March,  1904, 
when  appellant  refused  to  pay  unless  a  bond 
was  given.  This  action  was  brought  less 
than  five  years  after  such  refusal,  but  more 
than  ten  years  after  Klmmel's  disappearance 
and  more  than  ten  years  after  October  81, 
1898,  the  date  en  which  the  Jury  found  Klm- 
mel died,  and  more  than  eight  years  after  the 
proofs  of  death  were  submitted.  There  Is  no 
evidence  appellant  objected  to  the  form  or 
substance  of  the  proofs  of  death.  It  did  re- 
fuse to  concede  Klmmel's  death.  This  was 
prior  to  the  lapse  of  the  seven  years  neces- 
sary to  raise  a  presumption  of  death. 

Appellant  contends  the  cause  of  action  la 
one  under  the  laws  of  Kansas  and  was  barred 
thereby  in  Ave  years,  and  that  under  our 
statute  (section  1895,  R.  S.  1909)  the  same 
period  barred  the_  action  in  thls'  state.  Re- 
spondent contends'  our  statute  does  not  ap- 
ply to  this  action,  since,  she  Insists,  merely 
the  action  was  barred  by  the  Kansas  statute, 
and  the  cause  of  action  was  not  barred.  We 
shall  not  discuss  this  question.  Let  it  be 
assumed  the  Kansas  five-year  statute  applies 
and  that  the  case  falls  within  section  1895, 
R.  S.  1909.  The  question  then  presented  la: 
When  did  the  right  of  action  accrue? 

Each  of  the  policies  sued  on  is  for  $10,000, 
payable  in  20  annual  installments  of  $500 
each,  and  each  policy  makes  express  provi- 
sion for  "the  first  Installment  to  be  paid 
immediately  upon  receipt  and  approval  of 
proofs  of  the  death  of  George  A.  Klmmel 
*  *  *  and  the  subsequent  installments  to 
be  paid  annually  thereafter." 

Respondent  takes  the  position  that,  under 
the  terms  of  the  policies,  the  right  to  sue  did 
not  accrue  until   the  company,  i' in ^J^rchu, 
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1901,  finally  refused  to  pay,  and  that  the 
limitation  did  not  begin  to  run  until  that 
time.  The  statute  did  not  begin  to  run  until 
the  right  of  action  accrued,  L  e.,  until  the 
first  Installments  nnder  the  policies  became 
due  and  payable.  The  policies  themselves 
provided  this  should  not  happen  untU  proofs 
of  death  were  submitted  and  approved. 

Appellant  contends,  despite  the  policy  pro- 
vision, the  statute  commenced  to  run  at  the 
time  of  Klmmel's  death,  which  the  Jury 
found  occurred  October  81,  1898;  that  the 
action  was  commenced  in  1904,  and  was 
therefore  barred.  Three  of  the  cases  cited 
(Glass  V.  Walker,  66  Mo.  32;  Bradley  v.  In- 
surance Oo.,  28  Mo.  App.  7;  Qrlgsby  v.  In- 
surance Co.,  40  Mo.  App.  276)  arose  under 
provisions  in  fire  insurance  policies  limiting 
the  time  within  which  suit  must  be  brought. 
This  was  before  the  statute  Invalidated  such 
agreements  and  the  court  enforced  the  con- 
tract limitation.  In  each  policy  it  was  pro- 
vided suit  should  not  be  brought  within  sixty 
days  after  proof  of  loss,  but  within  six 
months  after  the  loss.  The  court  held  the 
provision  for  sixty  days'  immunity  from  suit 
after  proof  of  loss  did  not  extend  the  time, 
and  the  policies  meant  that  suit  must  be 
brought  within  six  months  from  the  date 
of  loss,  and  not  six  months  from  the  ascer- 
tainment of  loss  by  the  coinpany.  These  de- 
cisions dealt  with  policies  making  specific 
provision  as  to  the  time  after  which  actions 
thereon  must  be  brought.  The  policy  in  the 
instant  case  contains  no  like  provision  which 
has  any  validity,  but  does  make  provision  as 
to  the  time  before  which  an  action  cannot  be 
brought 

In  Kauz  v.  Redmen,  13  Mo.  App.  341,  the 
insured  disappeared  July  7, 1874.  No  further 
payments  on  his  policy  Were  made,  and  Kauz 
was  suspended  in  1875.  In  1881  bis  widow 
applied  for  payment  of  the  policy.  It  was 
held  the  statute  began  to  run  from  the 
date  of  Kauz's  death;  that  if  he  died  in 
1674,  when  he  disappeared,  the  statute  barred 
the  action;  and  that  if  he  did  not  die  until 
in  1881,  at  the  end  of  the  lapse  of  seven 
years  after  his  disappearance,  the  failure  to 
keep  up  payments  defeated  plaintiff.  In  the 
instant  cas4,  by  the  plain  words  of  the  policy, 
the  statute  could  not  have  commenced  to  run 
npon  the  instant  of  Klmmel's  death ;  nothing 
became  due  upon  the  happening  of  that  event 
alone;  proof  of  death  and  something  more 
was  necessary;  further,  payments  were  made 
and  accepted  by  appellant  untU  and  includ- 
ing that  due  in  1903,  long  after  the  date  the 
jnry  found  Klmmel  died  and  after  proofs 
of  loss  were  made.  The  ECauz  Case  is  not 
in  poln*. 

In  Harrison  v.  Masonic  Mut.  Ben.  Soc, 
69  Kan.  29,  51  Pac.  893,  plaintiff  alleged  and 
proved  the  Insured  died  in  1883.  No  pay- 
ments were  made  after  that  time.  Proof  of 
death  was  not  made  until  1894.  It  was  held 
it  was  incumbent  upon  plaintiff  to  make 
proof  of  death  in  a  reasonable  Ume  after 


the  event,  and  that  even  in  a  disappearance 
case  such  reasonable  time  could  not  exceed 
the  period  of  the  statute  of  limitation.  That 
decision  cannot  aid  us  In  this  case.  In  that 
case  the  statute  began,  as  in  the  Kanz  Case, 
to  run  upon  the  death  of  the  Insured.  In 
this  it  could  not  begin  to  do  so  until  an  in- 
stallment fell  due,  and  the  time  it  did  fall 
due  Is  the  real  question  before  us. 

In  Amy  v.  Watertown,  130  C.  S.  320,  9 
Sup.  Ct.  637,  32  L.  Ed.  953,  the  question  dis- 
cussed was  whether  certain  things  suspend- 
ed the  running  of  the  statute  of  limitation. 
That  question  is  not  involved  in  the  case  at 
bar.  That  case  dealt  with  the  exceptional 
drcumstances  which  would  prevent  the  run- 
ning of  the  statute  despite  the  fact  a  right 
of  action  had  accrued. 

Appellant  cites  several  cases  holding  that, 
where  the  right  to  sue  depends  upon  some  act 
of  plaintiff,  plaintiff  cannot  postpone  tba 
rimnlng  of  the  statute  by  delaying  the  act  to 
be  performed  by  him,  and  the  statute  runs 
despite  that  condition.  Without  analyzing 
these  decisions  or  considering  them  separate- 
ly, let  it  be  conceded  they  state  the  correct 
rule.  The  facts  of  this  case  do  not  bring  it 
within  that  rule.  The  question  here  Is  not 
whether  any  delay  of  resiiondent  in  submit- 
ting proofs  of  death  suspended  the  statute  or 
postponed  the  accrual  of  the  right  of  ac- 
tion. It  is  whether  the  agreement  that  the 
first  installment  should  not  be  due  rmtil  such 
proof  was  submitted  and  approved  had  the 
effect  of  delaying  the  accrual  of  that  right 

The  policy  did  not  prescribe  the  time  with- 
in which  proofs  of  death  should  be  submit- 
ted. It  is  not  contended  they  were  not  sub- 
mitted to  the  company  within  a  reasonable 
time  after  Klmmel's  disappearance.  Even 
after  they  were  submitted  premiums  were 
regularly  paid  and  accepted,  including  those 
for  1003.  Meanwhile  negotiations  between 
respondent  and  appellant  were  in  progre^ 
as  letters  of  the  company  show.  The  evi- 
dence tends  to  show  the  sole  question  debat- 
ed was  whether  Eimmel  was  dead.  Not  un- 
til March  15,  1904,  did  the  company.  If  It 
ever  did  so,  as  far  as  the  record  shows,  re- 
fuse to  pay.  What  it  did  in  Mardi,  1901, 
was  to  impose  a  condition  that  a  bond  must 
be  given  if  any  payment  was  made.  Had 
the  company  at  any  time  approved  or  posi- 
tively rejected  the  proofs  of  death,  a  different 
question  ^ould  be  presented.  Respondent 
contends  the  failure  to  approve  or  reject  the 
proofs  of  death  left  in  force  the  policy  pro- 
vision that  no  installment  should  become  dne 
until  such  proofs  were  submitted  and  ap- 
proved, and  that  no  right  of  action  oonid  ac- 
crue until  compliance  was  made  with  this 
provision. 

Appellant  insists  respondent  might  have 
treated  the  delay  as  a  rejection  and  could 
have  sued  on  that  theory,  and  therefore  that 
statute  did  begin  to  run  despite  the  policy 
provision  mentioned.  Appellant  dtes  In  sup- 
port of  Its  position  authorities  to  the  effect 
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that,  U  an  insarance  company  receives  proofs 
of  loss  and  retains  them  without  objection 
and  In  silence  until  the  expiration  of  the 
time  within  which  proofs  of  loss  can  be  made 
under  the  policy,  the  company  will  be  held 
to  have  accepted  the  proofs  and  to  have  waiv- 
ed the  objections  thereto.  These  cases  mere- 
ly hold  that,  if  an  Insurance  company  fur- 
nished defective  proofs  of  loss  does  not  make 
Its  objections  thereto  until  the  time  for  mak- 
ing such  proofs  has  lapsed,  or  where  there  Is 
no  such  limitation,  within  a  reasonable  time. 
It  will  not  be  permitted  to  base  a  defense  on 
defects  In  such  proofs  whidi  It  might  have 
pointed  out  and  did  not.  In  those  cases  the 
plaintiffs  were  permitted  to  rely  upon  the 
theory  of  a  waiver  of  the  objections  not 
made. 

[5,  (]  In  this  case  the  company  attempts 
to  invoke  for  its  own  benefit  a  rule  that  re- 
spondent might  have  dealt  with  delay  as  a 
rejection  of  the  proofs  of  death  and  have  pro- 
ceeded to  sue.  In  the  flrst  place.  It  is  a 
novel  suggestion  that  appellant  can  Invoke 
Its  own  misconduct  to  the  disadvantage  of 
respondent,  and,  second,  In  a  disappearance 
case,  under  such  facts  as  we  have  here,  with 
the  negotiations  proceeding  as  they  did,  It 
would  be  a  question  of  fact  for  the  Jury  as 
to  what  was  a  reasonable  time  within  which 
the  appellant  must  decide  whether  It  would 
approve  or  reject  the  proof  of  loss.  The  cas- 
es cited  do  not  lay  down  any  rule  which  ap- 
pellant can  use  to  defeat  this  action.  The 
reason  for  the  rule  that  the  statute  of  limita- 
tion runs  from  the  date  of  occurrence  of 
death  or  loss  under  policies  providing  that 
proof  thereof  dhall  be  made  within  a  desig- 
nated period  and  suit  shall  not  be  brought 
until  a  fixed  time  thereafter  shall  elapse  is 
that  the  control  of  the  matter  is  largely  In 
the  hands  of  the  beneflclary,  and  he  ought 
not,  by  hlB  delay,  be  i)ermltted  to  postpone 
the  running  of  the  statute.  In  this  case  ex- 
actly the  contrary  Is  true.  The  matter  of 
approving  or  rejecting  the  proofs  of  loss  Is 
by  the  contract  placed  In  the  hands  of  appel- 
lant. There  is  no  reason  for  punishing  re- 
spondent for  appellant's  delay  nor  ought  ap- 
pellant be  permitted  to  turn  against  respond- 
ent, as  a  right,  and  a  defense,  a  principle 
which  is  put  in  the  hands  of  claimants 
against  insurance  companies  as  a  defense  to 
be  used  by  them  to  protect  themselves  against 
tbe  malfeasance  or  non-feasance  of  such  com- 
panies. This  rule  is  not  available  as  a 
sword  appellant  may  turn  against  respond- 
«it.  It  is  rather  a  sideld  respondent  might 
employ  against  appellant  In  proper  circum- 
stances. 

[7]  IV.  Certain  letters  of  the  company 
were  admitted,  and  complaint  is  made  that 
this  was  in  violation  of  the  rules  against  per- 
mitting proof  of  negotiations  for  compro- 
mise. For  two  reasons  tbe  contention  Is  un- 
tenable. The  letters  were  competent  to  show 
negotiations  between  appellant  and  respond- 


ent extended  until  March,  1904;  second,  tbe 
letters  do  not  mention  any  efforts  at  com- 
promise. They  do  not  require  the  construc- 
tion that  they  refer  to  compromise  negotia- 
tions. Had  appellant  desired  further  limita- 
tion of  their  eflfect  as  evidence,  it  might  have 
asked  Instructions,  but  no  complaint  of  any 
failure  so  to  Instruct  appears  in  the  brief. 

[I]  V.  Appellant's  witness  who  claimed  to 
be  George  A.  Klmmel  testified  in  chief,  and 
was  then  cross-examined  for  a  time,  his  tes- 
timony, reduced  to  narrative  form,  covering 
nearly  50  printed  pages.  After  considerable 
croBS-examination,  respondent's  counsel  stat- 
ed they  had  two  or  three  matters  concerning 
which  they  desired  to  interrogate  the  wit- 
ness further.  The  witness  was  then  charged 
by  appellant's  counsel  to  return,  and  the 
court  adjourned  until  tbe  following  day.  On 
that  day  witness  did  not  reappear,  and  ap- 
pellant proceeded  with  its  defense.  Witness 
could  not  be  found,  and  tbe  court  subsequent- 
ly tendered  respondent  a  mistrial  and  con- 
tinuance if  she  did  not  desire  to  proceed 
without  an  opportunity  to  complete  her  cross- 
examination.  Respondent  elected  to  proceed 
without  the  witness.  Defendant  closed  its  evi- 
dence, suggesting  it  would  desire  to  re-exam- 
ine witness  in  case  he  returned.  There  was 
no  ruling  on  tbe  matter.  Respondent  put  in 
evidence  in  rebuttal,  and  subsequently  the 
witness  reappeared.  No  attachment  for  him 
was  asked.  It  is  a  fair  conclusion  he  was 
not  attending  under  subpcena,  but  had  been 
brought  from  the  state  of  Washington  by  ap- 
pellant, and  his  expenses  were  being  paid  by 
it  No  further  tender  of  proof  by  this  wit- 
ness was  made.  The  witness  was  not  under 
respondent's  control,  was  not  her  witness. 
He  was  not  under  the  court's  control,  because- 
not  subpoenaed.  He  was  apparently  not  un- 
der entire  control  by  appellant.  In  the  dp- 
cnmstances  we  do  not  think  the  court  abused 
its  discretion  in  the  premises.  It  is  said  the 
court  had  no  discretion  to  deprive  appellant 
of  the  right  to  re-examine  the  witness.  That 
is  true  in  a  proper  sense.  What  the  court 
did,  however,  was  to  refuse  to  reopen  tbe 
case  in  cliief  after  some  days  and  permit  the 
re-examination  of  appellant's  witness  whose 
absence  was  due  to  appellant's  neglect  to 
subpcena  him.  Again,  neither  on  the  trial 
nor  In  the  briefs  here  did  appellant  point  out 
any  particular  material  matter  it  desired  to 
develop  on  the  re-examlnatlota. 

[9]  VI.  In  cross-examining  tbe  witness  who 
claimed  to  be  George  A.  Klmmel,  counsel  for 
respondent  examined  him  at  length  as  to  tbe 
correctness  of  statements  In  certain  deposi- 
tions witness  had  given.  Subsequently  ap- 
pellant offered  portions  of  these  depositions. 
The  offer  was  rejected,  and  tbe  ruling  Is  as- 
signed for  error.  In  part,  the  matter  offered 
contradicts  the  testimony  of  tbe  witness  on 
the  trial.  This  was  not  competent  At  any 
rate  the  ruling  excluding  It  did  not  prejudice 
appellant     In  other  r^j^^t^e,^^^ 
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eluded  matter  concerning  which  the  witness 
was  not  cross-examined.  This  was  not  com- 
petent Neither  does  the  record  disclose 
whether  that  portion  of  the  deposition  offer- 
ed fairly  presents  the  matters  to  which  it 
refers;  the  whole  deposition  being  consider- 
ed. There  Is  a  little  in  the  portion  offered 
which  bears  any  material  relation  to  the 
cross-examination.  A  comparison  of  the 
cross-examination  with  the  part  of  the  dep- 
osition offered  falls  to  disclose  the  offer 
Included  any  competent  matter  the  exclusion 
of  which  could  have  injured  appellant.  It 
Is  necessary  to  be  content  with  stating  the 
result  of  such  comparison.  Obviously  25  or 
30  pages  of  the  record  cannot  well  be  set  out 
In  this  opinion.  Appellant  does  not  point 
out  speclflcally  anything  material  which  was 
excluded,  and  neither  shall  we  discuss  it  in 
detalL 

[11]  VII.  There  was  no  error  in  excluding 
the  portion  of  the  cross-examination  of  the 
witness  Tlllotson.  He  was  a  Plnkerton  de- 
tective, and  his  deposition  was  read  in  the 
case.  The  cross-examination  was  excluded 
in  this  case  as  it  had  been  on  the  trial  of  a 
companion  case  in  the  federal  court  Of 
that  ruling  the  Circuit  Court  of  Appeals,  Mr. 
Justice  Van  Devanter  delivering  the  opinion, 
said: 

"As  bearing  upon  the  thorouglinesa  of  the 
■earch,  and  the  weight  which  should  be  accorded 
to  the  fact  that  it  had  been  angnccessful,  the  de- 
fendant sought  by  the  questions  which  were 
excluded  to  show  that  the  detective  agency  bad 
not  been  advised  of  certain  questionable  conduct 
and  transactions  of  the  insured,  knowledge  of 
which  might  have  been  of  material  advantage  to 
it  in  making  the  search.  A  reasonable  cross- 
examination  along  that  line  would  have  been 
clearly  permissible ;  but  the  questions  propound- 
ed and  excluded  were  all  subject  to  the  objection 
that  they  assumed  as  true  a  damaging  state  of 
facts  which  was  nothing  leas  than  an  inexcus- 
able exaggeration  of  what  the  evidence  produced 
up  to  that  time  and  subsequently  tended  to 
show.  In  short,  there  was  no  reason  to  believe 
that  there  was  a  foundation  of  truth  for  what 
was  so  assumed.  In  that  form  the  questions 
were  rightly  excluded.  8  Wigmore  on  Ev.  p. 
2344."  N.  Y.  L.  Ins.  Oo.  v.  Rankin.  162  Fed. 
loc.  cit  109,  89  0.  0.  A.  106. 

So  in  this  case  the  mllng  was  correct  be- 
cause of  the  assumption  in  the  cross-exami- 
nation of  facts  not  established. 

[11]  VIII.  A  part  of  the  deposition  of  <Mte 
Ghapln  was  excluded.  The  portion  excluded 
oonsiBts  of  details  of  conversaticms  Ghapin 
says  he  had  with  persons  not  parties,  or 
even  witnesses,  in  the  case.  It  was  all  hear- 
say, and  the  ruling  was  correct 

[12,13]  IX.  Appellant  offered  in  evidence 
certain  sections  of  the  statute  of  Kansas. 
These  denounced  the  crimes  of  willfully  and 
knowingly  making  false  entries  in  books  of 
banks  and  moneyed  corporations,  embezzle- 
ment, and  the  buying  or  receiving  stolen  or 
embezzled  property.  Evidence  tending  to 
show  a  motive  for  Kimmel's  disappearance 
was  competent  to  rebut  the  presumption  of 
death  from  lapse  of  seven  years.    The  offer 


of  the  Kansas  statutes  was  not  within  this 
principle  in  any  event  unless  there  was  sub- 
stantial evidence  to  show  Klmmel  guilty  of 
the  crimes  they  defined,  or  some  of  them. 
One  thing  reUed  upon  to  meet  this  sugges- 
tion is  the  fact  tliat  a  draft  drawn  to  Kim- 
mel's order  on.  a  correspondent  bank  was 
charged  by  that  bank  as  $1,100  and  credited 
in  the  bank  of  which  Kimmel  was  cashier  in 
the  sum  of  $100.  Whether  the  false  entry 
was  made  In  the  correspondent  bank  or  the 
other  does  not  appear.  Neither  does  it  ap- 
pear Kimmel  got  the  money.  Whether  be 
made  the  entry  in  the  books  of  his  own  bank 
is  not  shown.  After  his  disappearance  his 
uncle  did  pay  this  $1,000  difference,  but  this 
adds  nothing  to  the  case.  This  is  the  only 
Incident  advanced  In  support  of  the  offer  of 
the  statutes  which  contains  any  sort  of  sub- 
stance, and  it  fails  short  of  making  a  sub- 
stantial showing  of  f&cts  indicating  the 
commission  of  crime  by  KlmmeL  In  audi 
circumstances  the  court's  ruling  must  be  bdd 
correct 

[14]  X.  On  each  policy  the  cause  of  action 
was  stated  in  separate  counts  to  meet  the 
possible  variances  in  the  proof.  A  motion 
to  elect  was  filed  and  overruled.  In  one 
count  it  was  alleged  Kimmel  died  prior  to 
October  1,  1903;  in  the  other  that  he  died 
about  August  1,  1905.  Appellant  argues  a 
man  can  die  but  once,  and  therefore  these 
allegations  are  so  inconsistent  that  they  can- 
not stand  together.  One  count  states  facts 
which  under  the  rule  in  Hancock,  Adxn'r,  v. 
Anou  It.  Ins.  Co.,  62  Mo.  26,  would.  If  proved, 
Justify  a  finding  that  Kimmel  died  within  the 
seven-year  period  following  his  disappear- 
ance. They  would  present  that  question  to 
the  Jury.  The  other  simply  states  the  fact 
of  Kimmel's  disappearance  August  1,  1S9S, 
and  omits  the  other  allegations  necessary  to 
bring  the  case  within  the  rule  menti<Hied.  In 
the  one  the  allegations  as  to  the  time  of 
Kimmel's  death  is  clearly  put  on  inferences 
the  pleader  draws  from  the  facts  elaewbeie 
stated  in  the  count  In  the  other  the  date 
mentioned  is  that  on  which  the  law,  on  the 
facta  stated,  would  presume  Kimmel's  deatlL 
In  this  situation  we  discover  no  such  Inooo- 
slstency  as  would  warrant  sustaining  a  mo- 
tion to  elect  on  the  rule  appellant  invokes. 

[IS]  XI.  The  jury  included  in  thrir  ver- 
dict on  each  of  tite  counts  installmenta,  be- 
ginning October  31,  1898,  and  ending  Octo- 
ber 31,  1912,  14  in  all,  with  interest  The 
verdict  contains  a  specific  finding  that  the 
proofs  of  death  were  not  finally  acted  upoo 
until  March,  1904.  The  first  installment  on- 
der  each  policy  therefore  fell  due  In  Mardi, 
1904.  This  was  the  trial  theory,  and  the 
court  so  Instructed  at  respondent's  request 
Tlils  Instruction  tbe  Jury  disregarded.  Tbe 
action  was  commenced  in  February,  1909. 
The  petition  did  not  pray  Judgment  for  any 
installments  f&lling  due  thereafter.  Tbe  re- 
ply set  up  that  certain  Installments  had  fall- 
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en  due  after  tbe  petltloD  was  filed  and  prior 
to  the  date  of  the  rerdlct,  October  31,  1912. 
The  Indtuioa  of  Installments  falUng  due 
after  the  beginning  of  the  action  was  error. 
1  C.  J.  1148;  Pnckett  t.  Nat  Ann.  Ass'n, 
134  Mo.  App.  501,  114  S.  W.  1039.  In  U.  D. 
Co.  v.  BaUway,  181  Mo.  291,  81  S.  W.  908, 
the  qoestlon  was  not  presented,  as  the  court 
spedflcally  stated,  and  In  Ward  t.  Darldson, 
89  Mo.  445,  1  S.  W.  846,  the  petition  was 
amended  to  include  allegations  of  additional 
breaches  of  trust  by  the  defendant  o£Bclals 
from  whom  an  accounting  was  sought  That 
case  Is  unlike  this.  The  verdict  should  have 
indnded  only  the  installments  which  fell  due 
on  each  policy  Mardi  15,  1904,  and  annually 
thereafter  to  and  including  March  16,  1008, 
with  Interest  untU  October  31,  1912.  That 
amount  is  $6,985.67.  Actions  for  other  In- 
stallments became  maintainable  as  they  fell 
dne. 

In  case  respondent  enters  a  remittitur  re- 
ducing the  Judgment  to  ^,085.67  as  of  Oc- 
tober 31,  1912,  the  judgment  wUI  be  affirmed 
for  that  sum  as  of  that  date;  otherwise  it 
will  be  reversed,  and  the  cause  remanded. 
All  concur. 


FLBMING  V.  WENOLBB,  Oocstable. 
(No.  19068.) 

(Supreme  Oonrt  of  Missouri.     In  Banc.    Dec. 
21,  1916.) 

1.  Cbxkirai,  Law  «=>27— Fblokt  ob  Mibds- 
mearob— bsttino. 

The  act  of  two  persons  betting  privately 
with  each  other  on  the  result  of  a  horse  race  is 
gambling,  and  punishable  as  a  misdemeanor,  bat 
not  as  a  felony. 

[Sd.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  U  29-61;  Dec.  Dig.  «=927.] 

2.  CoRsrrrnmoiTAi.  Law  fl=>70(3)— Pouot  of 
Snaotiocrt. 

The  courts  wIU  not  question  the  wisdom  of 
the  Legislatare  in  enacting  a  law,  unless  the 
law  vicdatea  ather  the  state  or  federal  constitu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  131 ;   Dec.  Dig.  (8=>70(3).] 

3.  OAimre  «=>72^,  New,  vol.  8  Key-No.  Series 
— Stakbholding — Statute. 

Rev.  St  1909,  §  4749,  penalizing  stakehold- 
ing,  makes  it  a  felony  to  act  as  stakeholder  for 
bettors,  even  though  the  bettors  are  private. 

4.  Statutes  «=»118(3)  —  Titlk  —  Qaminq — 
Stakeboldiito. 

Such  statute,  being  entitled:  "Grimes  and 
Punishment:  Bookmaking  and  Fool  Selling.  An 
act  prohibiting  bookmaking,  pool  selling,  regis- 
tration of  betsl  or  the  receiving  as  custodian  of 
money  wagered  npon  contests  of  skill,  speed  or 
power  of  endnrance  of  man  or  beast  and  pre- 
scribing a  penalty  therefor,  with  an  emergency 
claase"  (Laws  1907,  p.  232)— is  not  uaconstitu- 
tional  as  failing  to  point  out  in  its  title  the  defi- 
nite subjects  of  legislation  contained  in  the  body 
of  the  bia 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  1 168;  Dec.  Dig.  «=9ll8(3).] 


6.  Statuixs  «=>6— Bnaoiubitt— SfboiaIi  Sbb- 

SION. 
Such  statute  held  within  the  purposes  speci- 
fled  in  the  call  made  by  the  Governor  (or  the  re- 
assembling of  the  Legislature,  after  the  adjourn- 
ment of  its  Tegular  term,  such  purpose  being  to 
suppress  instantly  the  evil  of  race  track  gam- 
bling without  waiting  nntil  the  measure  passed 
by  the  Legislature  at  its  regular  term  should 
take  eifect 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C!enL  Dig.  I  4;  Dec.  Dig.  «=>5.] 

6.  Cokkebob  4=369— Gambliito  Statute. 

Nor  Is  such  statute  invalid  as  an  attempt  by 
the  Legislature  to  control  interstate  Commerce, 
notwithstanding  It  may  apply  to  transactions 
which  involve  tiie  use  of  a  telephone, 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  87,  100;    Dec.  Dig.  <9=>59.] 

Habeas  corpus  by  BUward  J.  Fleming 
against  J.  J.  Wengler,  Constable  of  Cientral 
Township  of  St  Louis.  Petitioner  remanded, 
and  application  for  writ  dismissed. 

T.  J.  Rowe  and  Thos.  J.  Rowe,  Jr.,  botb 
of  St  Louis,  for  petitioner.  John  T.  Barker, 
Atty.  Gen.  (Kenneth  C.  Sears,  Asst  Atty. 
Oen.,  of  counsel),  for  respondent 

BOND,  J.  L  The  petitioner,  who  is  In 
custody  under  a  warrant  Issued  by  a  jus- 
tice of  the  peace  npon  a  charge  of  violat- 
ing section  4740  of  the  Revised  Statutes  of 
1900,  sued  out  a  habeas  corpus  in  this  court 
praying  for  his  discharge.  The  statute  un- 
der which  the  petitioner  was  arrested,  so  far 
as  It  need  be  quoted,  is,  to  wit: 

"Or  any  person  who  becomes  the  custodian  or 
depository  of  any  money,  bet  or  wager  or  to  be 
bet  or  wagered,  npon  any  trial  or  contest  of 
skill,  speed  or  power  of  endurance  of  man  or 
beast  which  is  to  be  made  or  take  place  within 
or  without  this  state  •  •  •  shall,  on  con- 
viction, be  adjudged  guilty  of  a  felony,  and  shall 
be  punished  by  imprisonment  In  the  penitentiary 
for  a  term  of  not  less  than  two  years  nor  more 
than  five  years,  or  by  imprisonment  in  the  coun- 
ty jail  for  a  term  of  not  less  than  six  months  or 
more  than  one  year,  or  by  a  fine  of  not  less  than 
$500,  or  by  both  such  fine  cmd  imprisonment" 
Laws  1007,  p.  232,  now  R.  S.  1909,  §  4749. 

[1]  It  was  stated  in  the  affidavit  for  the 
warrant  that  two  x)er8on8  made  a  bet  with 
each  other  of  $5  apiece  on  the  result  of  a 
horse  race  in  St  Louis  county,  and  that  pe- 
titioner knowingly  became  custodian  of  the 
$10  BO  wagered,  thereby  committing  a  felony. 
The  mere  act  of  two  persons  betting  pri- 
vately with  each  other  on  the  result  of  a 
horse  race  Is  gambling,  but  the  ofTense  is 
only  a  misdemeanor,  and  not  a  felony.  Ull- 
man  v.  St  L.  Fair  Ass'n,  167  Mo.  loc  dt 
283,  et  cases  dted,  66  S.  W.  949,  56  L.  R,  A. 
606. 

[2,  3]  The  section  under  review  was  pr«- 
aented  to  this  court  in  State  v.  Oimmlngs, 
248  Mo.  509,  154  S.  W.  725,  where  it  was 
held  that  the  term  "custodian"  embraced  all 
persons  who  received  and  held  money  as  the 
stakeholder  of  bets  laid  upon  the  result  of 
a  horse  race,  as  the  affidavit  shows  was  done 
by   petitioner.     Unless,    therefore,   the   act 
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under  review  was  Illegally  enacted,  tlie  pe- 
titioner must  be  remanded  to  the  custody  of 
the  officer  who  held  Mm  in  charge  under 
the  process  issued  by  the  justice  of  the  peace, 
although  to  do  so  presents  the  singular  In- 
congruity of  an  intention  on  the  part  of  the 
Legislature  to  make  the  stakeholder  of  two 
bettors  guilty  of  a  felony  in  so  doing,  whereas 
the  principals  who  made  the  bet  were  only 
guilty  of  a  misdemeanor;  for  It  has  been 
distinctly  held  by  Judge  Gantt,  in  State,  y. 
Oldham,*  that  when  the  LegMature  enacted 
an  anti-bookmaldng  law  similar  to  this,  it 
had  no  intention  to  prohibit  "even  t)etting 
on  horse  races,  but  intended  to  prohibit"  the 
evils  of  pool  selling  and  bookmaking  and  the 
maintenance  of  gambling  houses,  with  lx>oks, 
devices,  and  paraphernalia  to  accomplish 
those  purposes.  State  v.  Oldham,  200  Mo. 
loc.  dt.  555,  666,  98  8.  W.  497.  It  is  not  for 
us,  however,  to  question  the  wisdom  of  the 
Legislature  in  so  doing,  unless  the  enact- 
ment in  question  Is  prohibited  either  by  the 
Constitution  of  the  state  or  the  Constitu- 
tion of  the  United  States.  The  lawmaking 
body  is  one  of  the  three  co-ordinate  heads  of 
our  government,  and,  unless  restricted  by 
constitutional  provisions,  state  or  national, 
may  enact  any  laws  which  seem  good  to  It 

Under  the  authority  of  State  v.  Cummings, 
248  Mo.  509,  164  S.  W.  725,  we  must  con- 
-clude  that  the  Legislature,  in  prohibiting 
any  one  to  be  the  stakeholder  of  two  private 
t)ettors,  intended  to  create  a  new  and  dis- 
tinct offense  punishable  as  stated  in  the  con- 
cluding paragraph  of  the  above  statute. 

[4]  IIL  It  is  Insisted  also  that  the  act  in 
question  is  violative  of  the  provlMon  of  the 
Constitution  relative  to  Its  title,  in  that  It 
failed  to  point  out  therein  the  definite  sub- 
jects of  legislation  contained  In  the  body  of 
the  bill.  We  are  unable  to  assent  to  that 
view.  The  title  of  the  act  In  question  Is,  to 
wit: 

"Crimes  and  Punishments:  Boolmiakiiig  and 
Pool  Selling.  An  act  prohibiting  bookmaking, 
pool  Belling,  registration  of  bets,  or  the  receiving 
as  custodian  of  money  wagered  upon  contests  of 


sMU,  speed  or  power  ot  endurance  of  man  or 
beast,  and  prescribing  a  penalty  therefor,  with 
an  emergency  clause."    Laws  1907,  p.  232. 

The  contents  of  the  bill  are,  in  sui>8tance, 
a  re-enactment  of  the  previous  bill  forbidding 
t>ookmaking  and  pool  selling,  adopted  at  the 
general  session  of  the  Legislature  with  slight 
changes,  all  of  which  are  within  the  gen- 
eral forecast  afforded  by  the  title.  We  there- 
fore hold  that  it  was  not  passed  In  violation 
of  this  constitutional  provision. 

[S]  IV.  It  is  Insisted  by  the  learned  counsel 
for  petitioner  that  the  act  in  question  ts  not 
within  the  purposes  speciUed  In  the  call 
made  by  the  Governor  for  the  reassembling 
of  the  legislature  after  the  adjournment  of 
its  regular  term.  ▲  careful  cousideratioQ  of 
the  terms  of  his  proclamation  and  the  pur- 
pose had  in  view,  to  suppress  Instantly  the 
evil  of  race  track  gambling  without  wait- 
ing until  the  measure  passed  by  the  Legis- 
lature at  Its  regular  term  should  take  effect, 
satisfies  us  that  the  bill  passed  at  the  called 
session  was  within  the  general  Intendment 
of  the  subject  of  legislation  submitted  by 
the  proclamation  of  the  Governor. 

[6]  v.  Neither  do  we  think  that  the  act 
In  question  was  an  attempted  exercise  by 
the  Legislature  of  the  control  of  interstate 
commerce.  The  only  argument  adduced  in 
support  of  that  view  is  that  telephone  com- 
munications have  been  held  to  be  transac- 
tions in  interstate  commerce.  Without  pass- 
ing on  that  point  it  is  enough  to  say  that 
the  particular  clause  of  the  act  In  question 
presented  by  this  application  for  habeas  cor- 
pus does  not  relate  in  any  way  to  the  mat- 
ter of  telephonic  communications,  but  Is  con- 
fined solely  to  the  question  of  whether  or 
not  the  petitioner  was  the  custodian  of  a 
sum  of  money  agreed  by  two  bettors  to  Ite 
wagered  upon  a  forthcoming  horse  race. 

It  results  that  the  petitioner  In  this  cause 
Is  remanded  to  the  custody  of  the  oflScer,  and 
the  application  for  habeas  corpus  Is  dismiss- 
ed. All  concur,  except  GEAVES,  O.  3^  not 
sitting. 
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STATE  ex  reL  CHICAGO,  B.  A  Q.  R.  CO.  t. 
WOOLFOLK,  Judge,   et  aL     (No.  19675.) 

(SapTcme  Conrt  of  Missouri.    In  Baac    Deb 
21,  1916.) 

1.  INJTJWOTION   «=9l03  —  NUIBANCB  «a»77  — 
POWKB   OF   BQT71TT. 

The  pover  of  equity  to  enjoin  tSie  ^iixg  of 
acts  threatening  irreparable  injury  to  property 
rights,  or  which  would  constitute  a  public  nui- 
sance, la  inherent,  and  cannot  be  divested  be- 
caase  the  performance  of  such  acts  may  be  a 
Tiolation  of  the  criminal  law,  though  a  court  of 
equity  cannot  enjoin  the  commiraion  of  any 
crime  not  violative  of  property  rights  nor  In- 
volving the  creation  of  a  public  nuisance. 

[Ed.  Mote.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  176,  177;  Dec  Dig.  <»=>108;  Nui- 
sance, Cent  Dig.  §§  189, 190;  Dec  Dig.  j3=>77.] 

2.  Pleading  «=»8(3)— Conclubiow. 

In  the  state's  suit  by  a  prosecuting  attorney 
to  enjoin  a  railroad  from  receiving  for  trans- 
portation or  delivery  at  certain  towns  ship- 
ments of  intoxicants,  i3ie  allegation  that  the 
road's  acts  constituted  a  "public  nuisance"  was 
not  sufficient  to  present  a  case  invoking  the  pow- 
er of  equity  to  enjoin,  since  the  term  was  only 
expressive  of  a  legal  conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  13,  19;   Dec  Dig.  «=>8(3).] 

8.  iKTOnOATIHO    LiQUOBS   «=5>274— NtTIBAWOB 
— iNJTJHCnON— PliADWO. 

Allegations  of  the  petition  substantially 
averring  the  violation  of  three  sections  of  the 
criminal  law  which  forbade  the  receiving,  stor- 
ing, keeping,  or  delivering  of  intoxicating  liq- 
uors wiUiout  a  license  as  a  dramshop  keeper 
or  a  wholesaler,  the  petition  wholly  failing  to 
set  forth  any  facts  showing  that  the  things  done 
by  the  road  were  the  proximate  and  efficient 
cause  of  the  creation  of  a  pnbUc  nuisance,  were 
insufficient  to  give  the  equity  court  jurisdic- 
tion, since,  to  connect  the  railroad  with  the  pub- 
lic nuisance  alleged  to  have  resulted  from  the 
dmnkenaeaa  and  disorder  consequent  upon  the 
illicit  sale  of  liquor,  it  was  indispensable  that 
plaintiff  show  that  snch  drunkenness  and  dis- 
order were  caused  directly  by  the  mere  act  of 
tho  road  in  transporting  ana  delivering  liquor 
in  the  county,  or  that  such  act  participated  in 
bringing  about  the  condition. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  {  410;  Dec.  Dig.  ^=9274.] 

Petition  for  writ  of  prohlMtion  by  the 
State,  on  the  relation  of  the  Chicago,  Bur- 
lington &  Qnlacy  Railroad  Company,  agajnst 
Edgar  B.  Woolfolk,  Judge,  etc.,  and  Tom  B. 
HcGinnls,  Prosecuting  Attorney  of  Pike 
County.  A  provisional  writ  was  awarded, 
whereupon  rewondents  demurred,  and  the 
parties  stipulated  that  the  proceeding  he 
eonaidered  at  issue  on  the  demurrer  to  the 
petition,  and  that  if  it  should  be  sustained 
the  provisicHial  writ  should  be  quashed,  and 
if  the  demurrer  should  be  overruled  final 
judgment  should  go  against  respondents  with- 
out further  leav&    Writ  made  permanent 

M.  Q.  Roberts,  of  St  Joseph,  and  Hays, 
Heather  &  Hemrood,  of  Hannibal,  for  relator. 
T.  B.  McOinnis,  of  Bowling  Oreen,  for  re- 
spondents. 

BOND.  J.  I.  Upon  the  presentatiim  of  its 
petition  for  a  writ  of  pnAlbition,  a  provi- 


sional writ  was  awarded  to  relator  by  this 
court,  whereupon  the  respondents,  the  judge 
and  proeecuting  attorney  of  Pike  county.  Ma. 
filed  a  demurrer  on  the  grounds:  First,  that 
the  petition  for  prohibition  Included  an  al- 
legation that  other  prosecuting  attorneys  had 
instituted  like  suits  to  the  one  sought  to  be 
prohibited  in  this  case;  second,  that  the  pe- 
tition itself  stated  no  facts  to  warrant  the 
issuance  of  the  writ  Thereupon  the  parties 
entered  into  a  stipulation  that  this  proceeding 
should  be  considered  at  issue  upon  the  de- 
murrer to  the  petition,  and  that,  if  the  de- 
murrer should  be  sustained,  then  the  provi- 
sional writ  should  be  quashed,  and,  if  the  de- 
murrer should  be  overruled,  that  final  judg- 
ment should  go  against  respondents  without 
further  leave. 

The  object  of  this  proceeding  is  to  prevent 
the  circuit  court  of  Pike  county  from  consid- 
ering, on  its  chancery  side,  the  causes  of  ac- 
tion allied  in  a  petition,  filed  therein  by  the 
respondent  prosecuting  attorney,  stating,  in 
substance,  his  official  position  and  that  die 
defendant  corporation  is  a  railroad  carrier  in 
that  county  maintaining  offices  where  it  has 
heretofore  delivered  commodities,  including 
intoxicating  liquors,  to  persons  to  whom  they 
were  consigned;  that  on  the  23d  of  Novem- 
ber, 1911,  Pike  county,  outside  the  corporate 
limits  of  the  city  of  Iioulsiana  therein,  adopt- 
ed the  local  option  law  of  this  state;  that 
for  many  years  divers  persons  in  said  county 
have  been  and  are  engaged  in  the  Illegal  sell- 
ing, storing,  and  delivering  of  intoxicating 
liquors,  including  beer  and  whisky,  in  viola- 
tion of  said  local  option  law  and  without  any 
authority  so  to  do;  that  some  of  said  per- 
sons maintain  places  of  business  nominally  as 
drug  stores  and  other  places  of  business, 
when  in  truth  they  ate  not  engaged  in  any 
legitimate  business  whatever;  that  other 
persons  are  engaged  in  the  illegal  sale  and 
delivery  of  such  Intoxicating  liquors  without 
having  or  maintaining  any  places  of  business 
and  are  commonly  designated  as  "bootleg- 
gers"; that  by  reason  of  such  Illegal  sales 
and  delivery  of  liquors,  Including  beer  and 
whisky,  divers  persons  have  become  and  con- 
tinue BO  to  become  intoxicated,  and  In  sudi 
condition  disturb  and  destroy  the  peace  and 
endanger  the  persons  and  the  property  _  of 
the  good  people  of  said  county  at  the  places 
of  Ashbum,  Annada,  and  Clarksvllle,  and 
that  to  the  extent  that  the  same  has  become 
a  menace  to  society  and  to  property  and  a 
great  nuisance,  and  all  greatly  to  the  an- 
noyance and  Inconvenience  of  ttie  good  peo- 
ple of  said  Ashbum,  Annada,  and  Clarksvllle 
and  their  respective  communities.  Plaintiff 
further  states  that  the  defendant,  knowing 
that  such  persons  are  and  have  been  engaged 
In  such  illegal  selling  and  delivering  of  such 
intoxicating  liquors,  and  in  such  lawless  and 
disorderly  conduct,  has  transported  and  c<Ki- 
tinues  to  transport  and  deliver  to  said  per- 
sons large  quantities  of  intoxicating  liquors. 
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Including  beer  and  whisky,  at  Its  stations  at 
the  said  Ashbum,  Annada,  and  CiarksvlUe, 
and  Its  offices  at  said  places  In  Pike  county, 
Mo.,  and  will  continue  to  so  transport  and 
deliver  to  snch  persons  such  Intoxicating 
liquors,  including  beer  and  whisky,  in  viola- 
tion of  the  law,  and  that  by  so  doing  defend- 
ant aids  and  abets  said  parties  in  the  Illegal 
sale  and  delivery  of  and  traffic  in  said  intox- 
icating liquors,  Including  beer  and  whisky, 
and  in  encouraging  and  promoting  illegal 
sales  and  deliveries  of  such  intoxicating  liq- 
uors in  said  county,  to  the  great  scandal,  in- 
convenience, annoyance,  and  (Usturbance  of 
the  people  of  said  county. 

"Plaintiff  further  states  that  it  has  no  ade- 
quate remedy  at  law  in  the  premises.  Where- 
fore plaintiff  prays  that  the  defendant  be  per- 
petuall;  enjoined  from  receiving  and  transport- 
ing and  delivering  intoxicating  liquors  includ- 
ing beer  and  whisky  to  persons  at  such  places 
aforesaid,  to  wit,  Ashbum,  Clarksvllle,  and  An- 
nada, in  said  Pike  county.  Mo.,  and  that  in  the 
meantime,  until  a  liearing  of  this  cause  can  be 
had,  that  the  defendant  be  temporarily  restrain- 
ed from  so  doing,  and  for  other  and  proper  re- 
Uef." 

In  the  absence  of  the  circuit  Judge,  a  tem- 
por'ary  restraining  order  was  awarded  upon 
the  foregoing  petition  by  two  judges  of  the 
county  court.  Thereafter  the  petition  was 
filed  in  the  office  of  the  circuit  clerk  and  pre- 
sented to  respondent  Edgar  B.  Woolfolk,  the 
Judge  of  said  conrt,  in  chambers,  at  the  In- 
stance of  relator,  who  then  moved  the  cir- 
cuit court  to  dissolve  the  injunction  for  spe- 
dfled  reascms;  one  being  tiiat  the  petition 
was  without  equity  on  its  face.  This  mo- 
tion was  overruled,  and  thereupon  the  Judge 
of  said  circuit  conrt  awarded  a  modlQed  re- 
straining order,  oijoinlng  the  defendant  rail- 
road from  receiving  for  transportation  or 
delivery  "at  the  towns  of  Clarksvllle,  An- 
nada, and  Ashbum  in  Pike  county,  Ma,  or 
dther  of  said  towns,  any  intoxicating  liq- 
uors, including  beer  and  whisky,  at  any  of 
the  station  buildings  or  offices  of  the  said 
company,  defendant  herein,  intended  by  any 
person  Interested  In  such  intoxicating  liq- 
uors, including  beer  and  whisky,  to  be  re- 
ceived, possessed,  sold,  or  In  any  manner 
used,  either  in  the  original  package  or  oth- 
erwise, in  vI<dation  of  the  law  of  the  state 
of  Missouri,  respecting  the  handling,  selling, 
storing,  and  dispensing  of  intoxicating  liq- 
uors ;  and  that  said  defendant  is  further  en- 
Joined  and  restrained  from  receiving  for 
transportation  or  delivery  at  either  of  said 
towns  any  of  said  intoxicating  Uquors,  con- 
signed to  any  person  who  bears  the  reputa- 
tion of  and  Is  commonly  known  as  a  'boot- 
legger,' or  to  the  manager  or  prc^rietor  of 
any  'blind  tiger,'  or  to  the  manager  or  pro- 
prietor or  any  other  person  or  copartnership 
engaged  in  the  unlawful  storage,  dispensing, 
or  selling  of  intoxicating  liquors  in  any  of 
said  towns,"  etc.,  until  the  further  order  of 
said  court.  ViKXt  the  award  of  this  tempo- 
rary Injunction,  the  relator,  the  defendant 
in  said  suit,  entered  its  appearance  in  said 


cause,  which  was  placed  on  the  calendar  of 
said  circuit  court  for  trial  at  the  next  term 
thereof,  and  thereupon  said  defendant  In 
said  cause  filed  its  application  In  this  court 
for  a  writ  of  prohibition  against  the  farther 
entertainment  of  jorlsdlction  thereof  by  the 
circuit  court  of  Pike  coonty.  The  Issnes 
were  Joined  by  the  demurrer  and  stipula- 
tion above  referred  to. 

II.  The  action  songfht  to  be  restrained  by 
our  writ  of  prohibition  is  a  suit  brought  by 
the  state  through  one  of  Its  prosecuting  at-. 
tomeys  to  enjoin  the  relate  here,  the  de- 
fendant there,  from  doing  certain  acts  In  vi- 
olation of  the  sections  of  the  statutes  gov- 
erning the  conduct  of  persons,  other  than 
licensed  dramshop  keepers,  or  authorized 
wholesalers  of  liquor  residing  in  any  county 
which  has  adopted  the  local  t^tion  law  (R. 
S.  1909,  {{  7227,  7229),  upon  the  theory  that 
the  acts  in  question  constitute  a  public  nui- 
sance. 

[1]  The  power  of  equity  to  enjoin  ttie  do- 
ing of  acts  threatening  irreparable  injury 
to  property  rights  or  which  would  consUtate 
a  public  nuisance  is  Inherent  and  has  been 
exercised,  both  in  England  and  America,  by 
courts  of  chancery  since  their  evolntlmi  as  a 
distinct  tribunal,  nor  can  this  power  be  de- 
vested because  the  performance  of  such  acts 
may  be  a  violation  of  the  criminal  law.  On 
the  other  hand,  a  court  of  equity  Is  power- 
less to  enjoin  the  conmiission  of  any  crime 
not  violative  of  property  rights  nor  Inv«Av- 
Ing  the  creation  of  a  public  nuisance,  for  the 
reason  that  it  has  no  Jarisdiction  to  enforce 
the  criminal  law  nor  to  prevent  the  perform- 
ance of  any  act  of  a  criminal  nature  which 
does  not  necessarily  prejudice  private  or  pub- 
lic rights  subject  to  its  Jurisdiction  and  con- 
trol. 1  Joyce  on  Injunctions,  {  60a;  14  R. 
C.  L.  p.  379,  i  80;  Shoe  Co.  v.  Saxey,  131 
Mo.  loc.  clt  221,  32  S.  W.  1106,  62  Am.  St 
Rep.  622 ;  Kansas  City  Ounnlng  Co.  t.  Kan- 
sas aty,  240  Mo.  loc.  clt.  675,  144  S.  W. 
1099 ;  State  ex  rel.  v.  Lamb,  237  Mo.  loc.  dt 
467,  141  S.  W.  665;  In  re  Debs,  158  U.  8. 
loc.  clt.  593,  15  Sup.  Ct  900,  39  L.  Ed.  1092; 
Dobbins  V.  Los  Angeles,  195  U.  S.  223,  25 
Sup.  Ct  18.  49  Ia  Ed.  169. 

It  Is  clear,  at  a  glance,  that  the  petition 
on  behalf  of  the  state  was  framed,  not  to 
prevent  any  Irreparable  injury  to  propvty 
rights,  but  to  prevent  the  doing  of  certain 
acts  relating  to  the  storing,  ddiv«ry,  and 
transportation  of  Intoxicating  liquors  (re- 
ferred to  in  the  statntes  above  cited),  upon 
the  theory  that  the  sequence  of  such  viola- 
tions of  the  statute  would  be  a  public  nui- 
sance. It  is  therefore  only  necessary  to  coa- 
sider  whethes  the  allegations  of  the  petition 
for  Injunction  present  a  case  Invoking  the 
powers  of  equity  to  enjoin  such  a  nuisance. 

[2]  Obviously,  the  use  of  the  terms  "pnb- 
lic  nuisance"  is  not  sufficient  for  that  pur- 
pose, for  these  are  only  expressive  of  a  le- 
gal conclusion,  and,  unless  the  allegations  of 
the   petition  make  a  case  to   which  these 
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terms  are  legally  applicable,  the  pleading  Is 
not  helped  by  tb^r  insertion  In  It  We  have 
set  out  that  portion  of  the  petition  filed  in 
.  the  lower  court  which  refers  to  and  de- 
scribes the  acts  and  doings  of  the  defendant 
there  (relator  here).  It  will  be  seen  from 
this  language  of  the  petition  that  the  peti- 
tioner wholly  fails  to  set  forth  any  facts 
showing  that  the  things  done  by  relator  were 
the  proximate  and  efficient  cause  of  the  crea- 
tion of  a  public  nuisance.  No  court  of  equi- 
ty can  enjoin  any  transaction,  however  vio- 
lative of  the  criminal  law  on  the  part  of 
the  defendant,  which  does  not  bear  snch  a 
causal  relation  to  the  public  nuisance  aver- 
red In  the  petition.  None  of  the  acts  al- 
leged to  have  been  done  by  relator — ^1.  e.,  the 
transportation  of  Intoxicating  liquors  to  cer- 
tain stations  in  a  specified  portion  of  Pike 
county  and  the  delivery  thereof  to  the  con- 
signees— In  and  of  themselves  necessarily 
produced  such  a  degree  of  popular  intoxica- 
tion as  to  create  the  public  nuisance  alleged 
in  the  petition  to  have  followed  the  deliver- 
ies by  relator  of  "intoxicating  liquors,  In- 
clnding  beer  and  whisky,"  in  Pike  county. 
As  far  as  the  allegations  of  the  petition  are 
concerned,  they  amount  to  nottilng  more 
than  an  allegation  of  the  sequence  of  such  a 
condition,  not  its  necessary  result.  In  this 
respect  the  petition  is  a  type  of  the  fttlla- 
dous  logic  expressed  by  post  hoc,  ergo  prop- 
ter boa  In  order  to  connect  the  relator 
with  the  public  nuisance,  alleged  in  the  petl- 
tlcm  to  have  resulted  from  the  drunkenness 
and  disorder  referred  to,  it  was  Indispens- 
able that  the  plaintiff  should  show  that  these 
were  caused  directly  by  the  mere  act  of  the 
defendant  in  transporting  and  delivering 
such  commodities  in  Pike  county,  or  that  it 
participated  in  bringing  about  this  condi- 
ti<Ki.  The  subsequent  happening  of  such  a 
state  of  intoxication  did  not  establish  that  It 
was  caused  by  the  act  of  the  relator,  there 
being  no  allegations  that  it  was  concerned 
either  In  the  sale  or  distribution  of  intoxi- 
cating liquors  to  or  among  the  people  of  this 
portion  of  Pike  county,  or  that  it  did  any 
act  which  necessarily  created  a  state  of  gen- 
eral drunkenness  and  disorder  at  the  places 
referred  to  in  the  petition. 

[3]  It  necessarily  results  from  a  consider- 
ation of  the  allegations  in  the  injunction  suit 
filed  in  the  court  below  that  their  sum  and 
substance  was  an  averment  of  the  violation 
of  tlie  three  sections  of  the  criminal  law  su- 
pra, which  forbade,  under  penalties,  the  re- 
ceiving, staring,  keeping,  or  delivering,  as 
the  agent  or  otherwise,  of  intoxicating  liq- 
nors,  wlthoat  a  license  as  a  dramshop  keep- 
er or  wholesaler,  or  in  any  county  that  had 
adopted  the  local  option  law.  It  follows,  un- 
der the  principles  above  stated  and  In  view 
of  the  restricted  allegations  contained  in  the 
petition  for  injunction,  that  a  court  of  equi- 
ty la  possessed  of  no  power  to  enjoin  the 


mere  violation  of  the  provisions  of  these 
criminal  statutes,  R.  S.  1909,  SS  7227,  72^. 
Neither  does  it  appear  from  its  tenor  that 
the  defective  petition  could  be  so  amended 
as  to  state  a  case  within  the  jurisdiction  of 
a  court  of  equity,  nor  has  the  respondent 
favored  us  with  any  suggestions  as  to  its 
amendment 

III.  While  we  cannot  escape  the  conclu- 
sion that  the  trial  court  acted  without  ju- 
risdiction of  the  subject-matter  in  awarding 
the  temporary  Injunction,  it  does  not  follow 
that  either  the  relator  or  any  other  persons 
will  be  permitted  to  disobey  with  impunity 
the  statutes  gove^noing  the  storing  and  deliv- 
ery of  intoxicating  liquors  (except  section 
7226  held  unconstitutional  in  State  v.  Raw- 
Ungs,  232  Mo.  644,  134  S.  W.  630) ;  for  those 
statutes  are  a  part  of  the  criminal  law  and 
should  be  enforced  through  the  process  of 
the  criminal  courts  against  all  violators,  and 
it  is  the  duty  of  the  prosecuting  attorney  to 
see  that  this  is  done. 

It  results  from  what  has  been  said  that 
our  writ  of  prohibition  against  further  action 
in  the  injunction  suit  filed  in  the  trial  court 
against  relator  shall  be  and  is  made  perma- 
nent   All  concur. 


STATE  ex  rel.  AMERICAN  FIRE  INS.  CO.  v. 
ELLISON  et  al.,  Judges.    (No.  19688.) 

(Supreme  Court  of  Missouri,  In  Banc.    Dec.  21, 
1916.) 

1.  OOtJBTS  «=»91(1)— RULKS  OF  DBCISIOW— AP- 
PELLATE CouBTs— DbcjbioN'  of  THB  SUPBKia 
COUBT. 

A  decision  by  the  Court  of  Appeals  that  a 
clause  avoiding  a  fire  insurance  iMlicy  when  pro- 
ceedings to  foreclose  a  mortgage  or  trust  deed 
were  commenced,  did  not  apply  where  the  pro- 
ceedings were  only  for  the  purpose  of  clearing 
the  title  so  as  to  carry  out  a  contract  for  sale, 
becaose  such  proceedings  did  not  increase  the 
hazard,  is  contrary  to  a  prior  decision  of  the 
Supreme  (Tourt  that  such  a  clause  was  valid  and 
must  be  enforced  in  an  action  at  law  between 
the  parties,  though  in  rendering  that  decision 
the  Supreme  Court  quoted  from  another  case 
holding  that  the  reason  for  inserting  that  clause 
was  to  protect  the  company  against  an  increased 
hazard  doe  to  the  institution  of  foreclosure  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  818,  826 ;    Dec.  Dig.  «=>91(1).] 

2.  INSTJBAKCS      «=>146(1)— CoNSTBTJOnOK      OF 

PoLiOT— General  Rules. 
A  contract  of  insurance  is  to  be  construed 
by  the  same  rules  as  other  contracts,  aside  from 
the  phases  of  equitable  jurisdiction  and  a  waiver, 
strict  construction  against  the  writer  and  ab- 
horrence of  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  282,  286,  297;  Dec.  Dig.  <S=> 
146(1).] 

Original  proceedings  by  certiorari  by  the 
State,  on  the  relation  of  the  American  Fire 
Insurance  Company,  against  James  Ellison 
and  others,  Judges  of  the  Kansas  City  Court 
of  Appeals.    Judgment  rendered  by  the  <3oart 
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of  Appeals  gnashed,  and  record  remanded  for 
further  proceedings. 

Fyke  &  Snider,  of  Kansas  City,  for  relator. 
Lathrop,  Morrow,  Fox  &  Moore,  Charles  M. 
Howell,  and  Joseph  S.  Brooks,  all  of  Kansas 
City,  for  respondents.. 

FARIS,  P.  J.  This  Is  an  original  proceed- 
ing by  certiorari,  whereby  14)  Is  sought  to 
quash  the  judgment  heretofore  rendered  by 
the  Kansas  City  Court  of  Appeals  in  the 
case  of  Terminal  Ice  &  Power  Co.,  Appellant, 
T.  American  Fire  Insurance  Co.,  Respondent, 
187  S.  W.'  564,  on  the  ground  that  the  opin- 
ion therein  Is  contrary  to  the  opinion  of  this 
court  In  the  case  of  Springfield  Steam  Laun- 
dry Co.  y.  Traders'  Insurance  Co.,  lul  Mo.  90, 
52  S.  W.  238,  74  Am.  St.  Rep.  521. 

For  convenience  and  brevity  in  designating 
the  parties  to  that  action  and  the  parties  to 
this  one,  we  shall  refer  to  the  Terminal  Ice 
&  Power  Company  as  "plaintlfT,"  to  the  Amer- 
ican Fire  Insurance  Company  as  "defendant," 
and  to  the  parties  in  the  instant  case  as  "re- 
lator" and  "respondents,"  respectively. 

The  original  action  (the  Judgment  wherein 
relator  '^y  this  proceeding  seeks  to  quash) 
was  brought  by  plalntiiF  upon  a  policy  of  in- 
surance Issued  by  defendant,  who  is  the 
relator  herein.  This  policy  of  insurance  pro- 
vided, among  other  things  not  here  pertinent, 
as  follows: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  *  •  •  with  the  knowledge 
of  the  insured  foreclosure  proceedinEs  be  com- 
menced, or  notice  riven  of  the  sale  of  any  prop- 
erty covered  by  tnis  policy  by  virtue  of  any 
mortgage,  or  trust  deed,  or  if  any  change  other 
than  by  the  death  of  the  insured  take  place  in 
the  interest,  title  or  possession  of  the  subject 
of  insurance  whether  by  legal  process  or  judg- 
ment, or  voluntary  act  of  the  insured." 

Other  facts  in  the  case  extrinsic  to  the 
clause  above  quoted  from  the  policy  of  In- 
surance, and  which  were  considered  by  the 
learned  Kansas  City  Court  of  Appeals  as 
warranting  the  views  held  and  the  judgment 
entered  by  them,  are  thus  clearly  and  suc- 
cinctly stated  by  that  learned  court: 

"The  property  insured  was  a  part  of  a  manu- 
factory owned  by  W.  F.  Lyons,  whj  in  1808 
transferred  it  to  a  corporation  known  as  the 
W.  F.  Lyons  Ice  &  Power  Company,  of  which 
be  was  the  principal  stockholder  and  moving 
spirit.  The  corporation  began  its  business  ca- 
reer (which  was  shortlived  and  disastrous)  by 
issuing  and  selling  bonds  for  $100,000,  which  it 
secured  bj  a  first  mortgage  on  all  its  property. 
Afterwards  on  November  6,  1909,  it  fiurtber  in- 
cumbered the  property  with  a  second  mortgage 
or  trust  deed  executed  and  delivered  to  John  U. 
Lynds,  trustee,  to  secure  notes  for  $20,000  for 
money  borrowed  for  the  use  of  the  company. 
These  notes  were  owned  by  Howard  Vanderelice, 
J,  S.  Chick,  John  H.  Lynds  and  Fred  Wolfer- 
man,  and  in  December,  1909,  the  control  of  the 
corporation  and  its  property  and  affairs  was 
surrendered  to  these  four  holders  of  the  second 
mortgage  notes,  whose  number  was  reduced  to 
three  by  the  withdrawal  of  Wolferman,  who  sold 
his  interest  to  the  others.  In  1910  suit  was 
brought  to  foreclose  the  first  mortgage,  and  that 
suit  was  pending  when  the  policy  in  question 


was  issued.  To  protect  Aeir  interests  as  second 
mortgagees,  VandersHce,  Chick  and  Liynda 
bought  and  became  the  owners  of  a  large  part 
of  the  bonded  indebtedness,  and  thereby  obtained 
control  of  the  foreclosure  suit  They  also  be- 
came the  owners  of  all  of  the  capital  stock  of 
the  W.  F.  Lyons  Ice  Sc  Power  Company,  and 
Lyons  retired  from  the  corporation  and  its  aSaiia. 
At  that  time  the  corporation  was  on  the  verge 
of  bankruptcy,  had  lost  its  credit,  and  had  a 
bad  reputation  in  the  business  world.  Vander- 
slice,  Chick  and  Lynds,  in  an  obvious  effort  to 
ward  off  attacks  of  creditors  as  well  as  to  es- 
cape other  consequences  of  such  bad  reputation, 
had  the  name  of  the  corporation  changed  to  the 
Terminal  Ice  ft  Power  Company,  early  in  1911, 
and  incorporated  another  company  under  the 
name  of  the  Sheffield  Ice  Company,  which  iter- 
ated the  factory  under  a  lease  from  the  Terminal 
Company  for  a  term  of  two  years.  Both  of  these 
companies  were  controlled  by  Vanderslice,  Chide 
and  Lynds,  who  owned  all  the  stock  of  both; 
the  stock  of  the  Sheffield  Company  being  paid  by 
the  transfer  to  that  company  of  the  second  mort- 
gage notes. 

"On  April  2,  1918,  while  the  factory  was  be- 
ing operated  by  the  Sheffield  Company,  plaintiff 
gave  a  written  option  to  another  corporation, 
the  City  Ice  Company,  to  purchase  the  plant, 
and  in  February,  1918,  executed  a  lease  to  the 
City  Ice  Company  under  which  that  company 
as  lessee  took  possession  of  the  property  about 
June  1,  1913,  and  proceeded  to  operate  the  fac- 
tory. The  fire  occurred  June  17th,  and  on  June 
30th  the  City  Ice  Company  formally  notified 
plaintiff  in  writing  of  its  decision  to  exercise  the 
option,  and  afterwards  the  sale  was  consum- 
mated. 

"At  about  the  time  the  City  Ice  Company  took 
charge  of  the  plant  under  the  lease  and  shortly 
before  the  fire,  Vanderslice,  Chick  and  Lynds, 
acting  in  the  name  of  the  Sheffield  Company,  the 
bookholder  of  the  second  mortgage  notes  which 
then  amounted  to  about  $30,000,  had  the  trustee 
in  the  deed  of  trust  securing  the  notes  advertise 
the  plant  for  sale  under  the  terms  of  that  trust 
deed. 

"This  sale  was  made  about  two  weeks  after 
the  fire,  and  the  property  was  sold  to  Vandei^ 
slice,  who  bid  S2,000,  and  a  trustee's  deed  was 
executed  and  delivered  to  him  by  lynds,  the 
trustee.  The  attorney  for  Vanderslice,  Chick 
and  Lynds  testified  that  the  advertisement  and 
sale  of  the  property  under  the  second  trust  deed 
was  pursuant  to  the  request  of  all  the  parties 
in  interest,  viz.,  his  clients  and  the  City  Ice  Com- 
pany, who  desired  'this  title  straightened  out.' 
We  understand  him  to  mean  that  the  purpose  of 
the  sale  was  to  secure  the  plant  against  the 
attacks  of  the  general  creditors  of  the  Old  Lyons 
Company  in  order  that  the  property  might  be 
sold  and  conveyed,  clear  of  aO  incumbrances,  to 
the  City  Ice  Company." 

The  poUcy  of  insurance  on  whidi  the  ac- 
tion was  instituted  out  of  which  tbis  pro- 
ceeding grew  was  issued  on  September  20, 
1912.  The  fire  which  destroyed  the  property 
occurred  on  the  17th  day  ot  June,  1913. 
Under  these  facts  It  Is  plain  that  neither  the 
antecedent  nor  the  subsequent  acts  of  the 
owners  of  the  property,  or  the  facts  touch- 
ing the  title  thereto,  can  be  of  any  help  in 
the  case,  except  upon  the  theory  that  we  are 
to  read  Into  the  insurance  contract  between 
the  parties  a  provision  that  the  clause  there- 
in against  a  foreclosure,  or  a  sale,  or  advet^ 
tisement  for  sale,  under  a  deed  of  trust  shall 
render  the  policy  void  only  when  a  violation 
of  it  shall  actually  serve  in  the  opinion  of 
the  trial  court  or  Jury,  to  increase  the  hazard. 
For  clearly  the  sole  reuoa  for  the  (Bering 
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of  proof  of  these  facts  waa  to  ahow  tbat  the 
hazard  was  not  In  fact  increased. 

The  facts  of  the  case  and  the  condition  of 
the  ownership  at  and  after  the  making  of 
the  contract  of  Insurance  (till  the  fire  hap- 
pened) run  thus:  The  plaintiff  in  the  suit 
below  owned  the  insured  property.  On  this 
property  there  was  a  first  deed  of  trust  to 
secure  bonds  In  the  sum  of  $100,000.  Van- 
dersllce.  Chick,  and  Lynds  owned  "a  large 
part  of  the  bonded  Indebtedness"  above  men- 
tioned. There  'was  also  on  the  property  of 
plaintiff  Terminal  Ice  &  Power  Company  a 
second  mortgage  (the  one  now  here  vexing 
OS)  securing  notes  amounting,  principal  and 
interest,  to  $30,00(V  These  notes  formerly 
held  by  Vanderslice,  Chick,  and  Lynds  had 
been  by  them  transferred  to  the  said  Shef- 
field Ice  &  Power  Company  in  payment,  as 
stated,  of  their  stock  in  the  latter  company, 
and  were  at  the  time  of  the  fire  owned  by 
this  company.  From  (and  probably  before, 
but  that  does  not  here  concern  us)  the  time 
the  property  was  insured  on  the  20th  day 
of  September,  1912,  till  the  Ist  day  of  June. 
1913,  the  Sheffield  Ice  &  Power  Company,  the 
holder  of  the  second  mortgage,  was  in  pos- 
session, operating  the  property  under  a  lease. 
But  on  the  last-mentioned  date  the  City  Ice 
Company  went  into  possession  under  a  lease 
of  the  property  and  was  operating  It  when 
the  fire  happened.  In  February,  1918,  said 
City  Ice  Company  took  an  option  to  pur- 
chase this  property,  and  after  the  fire  and 
the  foreclosure  sale  did  so  purchase  it.  The 
Sheffield  Ice  &  Power  Company,  in  order  to 
"straighten  the  title  out,"  began  proceed- 
ings to  foreclose  the  second  mortgage  and 
sen  the  property,  and  while  these  proceed- 
ings for  a  sale  were  going  forward,  but  prior 
to  the  sale,  the  part  of  the  property  here 
In  controversy  tmrned. 

The  learned  Court  of  Appeals  finds  that 
this  "straightening  out  of  the  title"  was  for 
the  purpose  of  efTectually  patting  It  out  of 
the  power  of  creditors  of  Lyons  and  of  the 
W.  F.  Lyons  Ice  &  Power  Company,  to  harass 
the  proposed  new  purchasers  by  efforts  to 
collect  their  claims  against  the  last-named 
person  and  corporation  out  of  the  property 
sold.  But  It  also  finds  that  while  the  con- 
cern's secured  debts  were  |120,000,  the  en- 
tire proiierty  was  worth  only  $110,000,  so 
that  there  was  In  fact  no  equity  out  of  which 
the  unsecured  creditors  could  be  paid.  From 
this  and  other  facts  which  they  state  and 
we  qnote.  It  Is  argued  that  no  Increase  in 
linzard  occurred,  and  that  no  forfeiture 
therefor  should  be  adjudged. 

[1]  It  is  urged  that  such  a  holding  Is  di- 
rectly contrary  to  onr  opinion  In  the  case 
of  Springfield  Laundry  Co.  v.  Traders'  In- 
surance Co.,  151  Mo.  90,  62  S.  W.  238,  74 
Am.  St.  Rep.  521,  which  question  Is  there- 
fore the  only  point  up  for  our  ruling  here. 

The  learned  Court  of  Appeals  in  their  able 
and  exhaustive  opinion  discuss  the  Spring- 
field Laundry  Case  and  find  themselves  able 
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to  distinguish  It  from  the  facts  In  the  case 
upon  which  the  instant  proceedings  is  bot- 
tomed. Upon  this  point  and  upon  the  man- 
ner In  which  the  case  is  thus  sought  to  be 
distinguished,  the  Court  of  Appeals  said: 

"The  last  defense  we  shall  consider  is  that 
predicated  on  an  alleged  violation  of  the  provi- 
sion that  the  policy  shall  be  void  'if  with  the 
knowledge  of  the  insured  foreclosure  proceed- 
ings be  commenced,  or  notice  given  of  the  sale 
of  any  property  covered  by  this  policy  by  virtue 
of  any  mortgage,  or  trust  deed.'  The  validity  of 
such  a  stipulation  was  sustained  by  the  Supreme 
Court  in  Springfield  S.  L.  Co.  v.  Ins.  Co.,  151 
Mo.  99,  52  S.  W.  238,  74  Am.  St.  Rep  521,  on 
the  ground  that  the  defendant  might  have  been 
willing  for  the  premium  charged  to  insure  mort- 
gaged property,  but  not  to  continue  the  insur- 
ance if  the  risk  were  enhanced  by  proceedings 
to  foreclose  the  mortgage,  and  that  the  parties 
had  the  right  to  contract  against  the  assumption 
by  the  insurer  of  the  greater  risk." 

In  the  Springfield  Laundry  Case  the  facts 
are  stated  by  us  thus: 

"The  facts  agreed  upon  are  substantially  as 
follows :  The  property  was  owned  by  thei  Spring- 
field Steam  Laundry  Company.  The  insurance 
was  taken  out  by  it,  and  by  the  terms  of  the 
policy  the  loss,  in  case  of  the  destruction  of  the 
property,  was  to  be  paid  to  the  mortgagee  as  his 
interest  might  appear.  After  the  loss  the  claim 
was  assigned  by  the  mortgagee  to  the  plaintiff 
Heffernan.  The  mortgage  by  its  terms  was  sub- 
ject to  foreclosure  if  tne  taxes  on  the  mortgaged 
property  were  permitted  to  become  delinquent. 
This  condition  of  the  mortgage  was  broken,  and 
by  reason  of  it  the  trustee  advertised  the  proper- 
ty for  sale  as  provided  by  the  terms  of  the  mort- 
gage. The  sale  was  enjoined.  Subsequently 
tiie  taxes  were  paid  and  the  injunction  proceed- 
ings dismissed.  A  short  time  thereafter  the  lire 
occurred.  The  policy  contained  this  provision, 
to  wit :  "If  the  property  be  sold,  transterred,  or 
is  or  becomes  incumbered  by  mortgage  or  trust 
deed,  or  by  judgment,  tax  or  mechanics'  lien, 
or  upon  the  commencement  of  proceedings  for 
its  foreclosure  or  sale,  or  levy  thereon  by  a  law 
officer,  or  apon  its  passing  into  the  hands  of  a 
receiver  or  trustee,  or  if  this  policy  be  assigned 
before  a  loss,  then,  and  in  every  such  case,  this 
policy  shall,  without  the  written  consent  of  this 
company  thereto  be  indorsed  hereon,  become  ab- 
solutely void." 

Stating  the  precise  point  up  for  judgment 
therein,  we  said  In  the  Springfield  Laundry 
Case  this: 

"The  first  question  for  consideration  is  as  to 
whether  or  not  the  advertisement  of  the  property 
for  sale  under  the  deed  of  trust  was  the  com- 
mencement of  foreclosure  proceedings  within  the 
meaning  of  the  terms  of  the  poUcy ;  if  so,  by 
one  of  its  express  provisions  the  policy  became 
void  and  of  no  effect." 

Passing  upon  this  point  we  said  in  that 
case: 

"Willie  we  are  fuUy  satisfied  that  the  rule 
announced  in  that  case,  as  we  understand  it,  and. 
which  is  applicable  to  this,  that  is,  that  the  ad- 
vertisement of  the  property  for  sale  under  the 
mortgage  was  a  commencement  of  proceedings 
for  its  foreclosure,  or  sale  of  the  mortgaged  prop- 
erty within  the  meaning  of  the  policy,  was  a 
breach  of  its  conditions  and  rendered  it  invalid 
unless  the  breach  was  waived,  yet  when  the  facts 
that  the  amount  of  taxes  due  upon  the  property 
was  so  small  as  compared  with  its  value,  that 
the  sale  was  enjoined  and  the  taxes  paid,  and 
the  jproceedings  to  sell  finally  abandoned,  are 
considered,  we  should  not  be  inclined  to  hold  the 
policy  forfeited,  because  it  would  be  most  un- 
reasonable and  unjust  to  do  so,  if  it  were  not 
for  the  fact  that  it  was  expressly  provided  in. 
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tbe  policy  that  it  ahould  become  absolatdy  void 
upon  tlie  commencement  of  proceedings  for  the 
foreclosure  of  the  mortgage.  The  proceedinga 
were  commenced  in  consequence  of  the  failure 
of  the  assured  to  pay  the  taxes  on  the  property 
according  to  the  terms  of  the  agreement,  and 
this  court  haa  no  power  in  the  absence  of  fraud 
or  mistake  to  relieve  plaintiff  from  the  obliga- 
tions of  its  contract.  If  parties  will  make  such 
contracts  they  have  no  right  to  expect  courts 
to  disregard  the  law  in  construing  them.  Such 
provisions  are  not,  however,  infrequent." 

This  ruling  is  in  strict  accord  with  tbe 
rule  in  practically  all  other  Jurisdictions. 
Flndlay  v.  Union  Mutual  Fire  Ins.  Co.,  74 
Vt  211,  52  AtL  429,  93  Am.  St.  Rep.  885; 
Norrls  v.  Hartford  Fire  Ins.  Co.,  56  S.  C. 
460,  33  S.  B.  606,  74  Am.  St.  Rep.  766; 
Schroeder  v.  Imperial  Ins.  Co.,  132  Cal.  18; 
Horton  V.  Home  Fire  Ins.  Co.,  122  N.  O.  498, 
29  S.  E  944,  65  Am.  St  Rep.  717;  Hanover 
Fire  Ins.  Co.  ▼.  Brown,  77  Md.  64,  25  AtL 
989,  27  AtL  314,  89  Am.  St.  Rep.  386;  Titus 
V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Dela- 
ware Ins.  Co.  ▼.  Greer,  120  Fed.  916,  67  O. 
C.  A,  186,  61  L.  R.  A.  187;  Hartford  Ins. 
Co.  ▼.  Clayton,  17  Tex.  Civ.  App.  644,  43 
S.  W.  919;  Gibson  Electric  Co.  T.  Insurance 
Co.,  159  N.  T.  418,  64  N.  B.  23;  McKtaney 
y.  Western  Assur.  Co.,  97  Ky.  474,  30  S.  W. 
1004;  Meadows  T.  Hawkeye  Ins.  Co.,  62 
Iowa,  887,  17  N.  W.  600 ;  Mclntlre  t.  Insur- 
ance Co.,  102  Mass.  230,  3  Am.  R^.  458; 
German  Ins.  Co.  v.  Russell,  66  Kan.  873,  69 
Pac.  346,  68  L.  R.  A.  234;  Olrard  Ins.  Co. 
T.  Hebard,  95  Pa.  45;  Algase  Co.  v.  Royal 
Exchange  Assur.  Co.,  68  Wash.  173,  122  Pac. 
986;  Medley  v.  German-Alliance  Ins.  Co., 
55  W.  Va.  342,  47  S.  B.  101,  3  Ann.  Cas.  99; 
KeUy  Co.  v.  St.  Paul  Ins.  Co.,  56  Fla.  456, 
47  South.  742,  16  Ann.  Cas.  654;  Woodard 
T.  German-American  Ins.  Co.,  128  Wis.  1, 
106  N.  W.  681,  116  Am.  St  Rep.  17. 

Some  of  the  courts,  arguendo  we  must  as- 
simie,  in  upholding  the  validity  of  a  clause 
like  that  here  under  review,  discuss  the  rea- 
sons which  move  the  Insurer  to  Insert  such 
a  clause  in  an  Insurance  policy.  Titus  ▼. 
Glens  FaUs  Ins.  Co.,  81  N.  Y.  410.  But  ac- 
tions to  recover  upon  a  contract  of  insur- 
ance in  case  of  loss  are  ordinarily  cases  at 
law,  and  do  not  sound  In  equity,  at  any  rate 
that  was  the  kind  of  case  now  here  engaging 
our  attention ;  so  absent  some  phase  of  equi- 
table Jurisdiction,  it  is  clear  that  antecedent 
reasons  for  making  a  contract  cannot  aid 
us  in  construing  sudi  contract  when  it  is 
clear  and  free  from  ambiguity. 

The  forfeiture  clause  here  in  question  Is 
part  of  a  solemn  contract  made  between 
corporations,  both  of  which  are  competent 
to  make  contracts ;  there  is  no  phase  of  eq- 
uitable Jurisdiction  Involved  or  Invoked.  We 
are  here  merely  to  say  what  that  clause 
means ;  not  to  write  Into  it  terms  or  condi- 
tions which  it  does  not  contain,  for  we  may 
assume,  since  the  parties  to  this  contract 
were  snl  Juris,  since  they  were  not  over- 
reached, since  neither  fraud,  nor  mistake, 
nor  misrepresentation  had  aught  to  do  with 


the  making  of  this  contract  In  the  terms  in 
which  It  was  made,  that  had  it  been  intend- 
ed to  make  the  actual  increase  of  the  hazard 
assumed  a  part  of  the  contract  and  a  condi- 
tion precedent  to  the  forfeiture,  they  would 
have  said  so.  We  seek  In  vain  for  any  suclj 
reason  Id  the  language  of  the  clause  In  ques- 
tion. It  is  undisputed  that  the  property  de- 
stroyed was  being  advertised  for  sale  under  a 
deed  of  trust  when  the  fire  occurred,  and  that 
the  remainder  of  the  property  was  so  sold 
pursuant  to  such  advertisement  sborUy  aft- 
er the  fire.  So  the  facts  are  undisputed; 
the  clause  under  construction  Is  clear  and  un- 
ambiguous. But  the  learned  Court  of  Ap- 
peals considered  that  a  quotation  In  the 
Springfield  Laundry  Case  by  this  court  from 
the  case  of  Titus  v.  Glens  Falls  Ins.  Co., 
supra,  wherein  the  New  York  Court  of  Ap- 
peals arguendo  suggested  the  probable  reasons 
moving  the  insurer  to  write  such  forfeiture 
clause  Into  a  contract  of  insurance,  was  the 
adoption  by  this  court  of  the  argumentative 
matter  In  that  quotation  as  the  basis  of  the 
rule  of  law.  Instead  of  that  which  It  was,  to 
wit,  a  mere  reason  for  the  making  of  tbe  con- 
tract by  the  parties  contracting. 

We  cannot  so  construe  our  ruling.  For 
this  court  Just  prior  to  the  adoption  of  tbe 
quotation  from  the  Titus  Case  said : 

"If  parties  will  make  such  contracts  they  have 
no  right  to  expect  courts  to  disregard  tbe  law  in 
construing  them.  Such  provisions  are  not  how- 
ever, infrequent." 

Illustrating  this  fact  of  frequency  largely, 
the  Titus  Case  Is  cited  and  quoted  from. 
This  state  of  the  tacts  mlgbt  w^  have  mis- 
led our  learned  brethren  of  the  Court  of  Ap- 
peals In  holding  as  they  did  that  the  en- 
forcement of  sUcb  a  clause  by  courts  depends 
wholly  on  the  question  whether  the  violation 
of  it  increases  the  hazard  or  decreases  it; 
and  so  having  found  that  under  the  facts  pre- 
sented the  risk  assumed  was  minimized  rath- 
er than  maximized,  the  forfeiture  ong^t  not 
to  be  enforced. 

[2]  We  do  not  think  (aside  from  the  sev- 
eral phases  of  equitable  Jurisdiction  and  of 
waiver  and  of  construing  a  contracf  more 
strictly  against  the  writer  of  it,  and  of  the 
rule  that  a  forfeiture  la  abhorrent  none  of 
which  is  involved  herein  by  reason  of  the 
absence  of  doubt  as  to  tbe  facts  and  of  the 
lack  of  ambiguity  In  the  clause  before  us  for 
construction)  there  is  any  warrant  in  law 
to  construe  a  contract  of  Insurance  by  any 
other  rule  than  that  used  to  construe  other 
contracts  made  by  persons  competent  to  en- 
ter Into  them.  If  there  be  any  difference  it 
rests,  or  ou^ht  to  rest,  merely  In  the  rule  as 
to  the  quantum  of  the  evidence  which  we 
will  require  to  prove  an  allegation  of  waiver, 
or  fraud,  or  misrepresentation,  or  mutual 
mistake,  growing  out  of  an  Insurance  con- 
tract, and  which  is  bottomed  upon  a  consid- 
eration of  the  advantage,  which  for  the  most 
part  the  Insurer  has  over  the  assured,  in 
pitting  technically  trained  mentalities  against 
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untrained  minds.  Nor  do  yre  think  we  so  beld 
In  the  Springfield  Laundry  Case,  but  on  the 
contrary  we  therein  emphasized  the  rule  that 
In  constmlng  a  contract  ot  Insurance  made 
by  persons  competent  to  contract,  this  court 
must  follow  the  law  by  which  contracts  are 
construed. 

For  failure  to  follow  the  rule  laid  down  by 
us  In  the  case  of  Springfield  Steam  Laundry 
Ck>.  y.  Traders'  Ina  Co.,  161  Mo.  90,  62  S. 
W.  238,  74  Am.  St.  Rep.  621,  the  Judgment 
of  the  Kansas  City  Court  of  Appeals,  re- 
versing the  case  of  Terminal  Ice  &  Power  Co., 
Appellant,  t.  American  Fire  Insurance  Co., 
Respondent,  is  quashed  and  for  naught  held, 
and  the  record  therein  remanded  to  that 
court  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Let  this  be  done.  All  concur,  except 
BOND,  J.,  who  dissents. 


BARNES  et  al.  ▼.  PIKET  et  aL    (No.  19561.) 

(Supreme  Court  of  Missouri.    In  Bana     Dec. 
21,   1916.) 

1.  Stathteo  «=>123C5)— Subject  and  Title. 

Act  March  27,  1913  (Laws  1913,  p.  271), 
entitled  "An  act  to  repeal"  enumerated  sections 
of  Rey.  St  1909,  c.  41,  arb  4,  relattns  to  con- 
struction and  improvement  of  ditches,  water 
courses,  and  levees  on  petition  of  one  or  more 
landowners,  and  to  enact  in  lieu  thereof  and  in 
addition  thereto  new  sections  with  stated  num> 
bers,  does  not  contravene  Const,  art.  4,  I  28, 
requiring  every  bill  to  contain  but  one  subject, 
clearly  expressed  in  its  title,  l>ecause  of  new 
sections  5611a  and  6611b,  providing  for  annual 
appointment  of  a  competent  ditch  overseer  and 
for  levy  of  a  maintenance  tax;  they  being  ger- 
mane to  the  general  subject  of  constructing  and 
improving  ditches. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  g|  180,  181;    Dec  Dig.  <3=»123(6).l 

2.  CONSTITOTIONAL  LAW  «=>289— Dbains  ®=» 
2(1)  — DCT   '    PBOCXSS— ASSESSHENIB        FOB 

Ditches. 

Const  art  2,  t  80,  the  due  process  clause, 
is  not  violated  by  Act  March  27,  1913  (Laws 
1913,  p.  271),  as  to  constructing  and  improving 
ditches,  parties  having  their  day  in  court  when 
attempt  is  made  to  collect  assessments  for  ben- 
efits. 

[BJd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  870:  Dec.  Dig.  <S='289; 
Drains,  Cent  Dig.  |  17 ;   Dec.  Dig.  «=>2(1).] 

3.  CONBTITDTIONAI.       LAW      fi=9l88— MaINTB- 

hanck  Tax— Betkobpective  Law. 
Act  March  27,  1913  (Laws  1913,  p.  271) 
amending  the  act  as  to  construction  and  im- 
provement of  ditches,  is  not  retrospective.  In 
contravention  of  Const  art  2,  S  16,  because  of 
the  provision  for  a  maintenance  tax. 

[Ed.  Note, — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  630;   Dec.  Dig.  <8=»188.] 

4.  Dbains    «=»79— Maintenance    Tax— Ap- 

POBTIONMENT— "BbNETITS        ASSESSED        FOB 
ObIOINAL  CONSTBITCTION." 

Act  March  27,  1913  (Laws  1913,  p.  271)  as 
to  ditdies,  requiring  (section  6611b)  apportion- 
ment of  the  maintenance  tax  on  the  basis  of 
"benefits  assessed  for  original  construction," 
means  the  same  as  "estimated  cost  of  construc- 
tion and  incidental  expenses  as  shown  by  the 
report  of  the  viewers  and  as  amended  by  the 
court,"  the  terminology  used  in  an  apportion- 


ment order ;  such  Incidental  expenses  for  or- 
ganising the  district  being,  by  Rev.  St  1909,  H 
6689,  6591,  made  part  of  the  original  construc- 
tion cost  to  be  included  in  the  assessment  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Drains,  Ont 
Dig.  i  76;  Dec.  Dig.  e=>79.] 

Appeal  from  (Circuit  Court,  New  Madrid 
C!otmty;   Sterling  H.  McOrty,  Judge. 

Action  by  Seth  S.  Barnes  and  others 
agadnst  Benjamin  F.  Plkey  and  others.  From 
an  adverse  judgment,  plaintiffs  appeal.  Af- 
firmed. 

Oliver  ft  Oliver,  of  Cape  Girardeau,  E.  F. 
Sharp,  of  Marston,  and  Thos.  Oalllvan,  of 
New  Madrid,  for  appellants.  S.  J.  Smalley, 
of  New  Madrid,  for  respondents. 

GRAVES,  O.  J.  This  is  an  equitable  ac- 
tion, instituted  by  three  taxpayers  and  land- 
owners In  drainage  district  No.  18  of  New 
Madrid  county,  the  purpose  of  whidi  Is  to 
enjoin  the  collection  of  a  certain  mainte- 
nance tax,  which  has  been  levied  in  said 
drainage  district  To  this  petition  the  de- 
fendants demurred,  for  a  great  number  of 
reasons,  and  the  court  sustained  the  same. 
Plaintiffs  refusing  to  plead  further,  judg- 
ment went  against  them,  and  they  have  ap- 
pealed. Ck>nstttntlonal  questions  bring  the 
case  here.  Counsel  for  appellants  thus  state 
their  petition  and  case: 

"This  is  a  proceeding  instituted  in  the  drcnit 
court  of  New  Madrid  county.  Mo.,  seeldng  to 
restrain  the  collection  of  a  tax  levied  under  the 
authority  of  an  act  approved  March  27,  1913, 
and  entitled  'An  act  to  repeal  sections  6580, 6583, 
5584,  S.'SSB,  6588.  5595,  6596.  6603,  5605,  5608, 
5614,  6618,  5634  and  5635  of  article  4,  cbapter 
41  of  the  Revised  Statutes  of  Missouri,  1909, 
relating  to  the  construction  and  improvement  of 
ditches,  water  courses  and  levees  upon  the  peti- 
tion of  one  or  more  landowners,  and  to  enact 
new  sections  in  lien  thereof  and  In  addition 
tiiereto,  to  be  known  as  follows:  5580,  5583, 
6584,  6686,  5588,  5588a,  6595,  5596,  5603, 
6606,  6608,  6611a,  5611b,  6614,  5618  and  6619a, 
with  an  emergency  clause,'  and  found  upon 
page  271  of  the  Laws  of  1913." 

The  petition  In  brief  sets  np  three  differ- 
ent and  distinct  reasons  why  this  tax  should 
be  enjoined  and  restrained:  (1)  It  avers  that 
the  act  of  the  General  Assembly,  approved 
March  27,  1913,  is  unconstitutional:  (a)  Be- 
cause the  act  Is  in  contravention  of  section 
28  of  article  4,  providing  that  no  bill  shall 
contain  more  than  one  subject  which  shall 
be  clearly  expressed  In  its  title;  (b)  because 
the  act  Is  In  contravention  of  section  80  of 
article  2  of  the  Censtltntlon  of  Mlssonrl, 
providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law ;  (c)  because  the  act  is  in  contraven- 
tion of  section  15  of  article  2,  of  the  Con- 
stitution of  Missouri,  prohibiting  the  enact- 
ment of  laws  retrospective  In  its  operation. 
(2)  The  petition  avers  that,  notwithstanding 
the  law  Is  deemed  to  be  unconstitutional, 
yet,  even  conceding  that  it  was,  the  county 
court  of  New  Madrid  county,  In  making  the 
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levy  of  tbe  tax  complained  of,  did  not  even 
follow  tbe  law  as  passed  by  tbe  lieglslatore 
In  tbls,  tbat  tbe  law  says  tbat  tbe  so-called 
maintenance  tax  sball  be  assessed  upon  tbe 
basis  of  "benefits  assessed"  for  original  con- 
struction, wbile  tbe  levy  as  made  by  tbe 
county  court  is  a  certain  percentage  on  tbe 
estimated  "cost  of  construction  and  Inciden- 
tal expenses"  as  sbown  by  tbe  report  of  tbe 
viewers.  (3)  Tbe  petition  further  charges 
tbat  the  "ditch  overseer,"  In  having  tbe 
work  done  for  which  tbe  tax  was  assessed, 
did  not  foUow  the  law,  in  this,  tbat  wliile 
the  act  provides  that  the  ditch  overseer 
shall  "hire  laborers"  and  do  the  work  of 
clearing  tbe  right  of  way  in  truth  and  In 
fact,  the  ditch  overseer  let  tbe  same  at 
private  contracts  without  competition  to 
friends  at  exorbitant  prices,  in  many  in- 
stances three  or  four  times  tbe  actual  cost 
of  doing  the  work,  thus  creating  large  and 
uncalled  for  Uabllities. 

Tbe  divers  grounds  of  demurrer,  in  so  far 
as  necessary,  will  be  noted  In  course  of 
tbe  opinion.  The  vital  questions  are  really 
raised  by  a  general  ground  in  the  demurrer, 
to  tbe  effect  tbat  tbe  petition  fails  to  allege 
facts  sufficient  to  state  a  cause  of  action. 

[1]  I.  The  first  inslstance  la  that,  sections 
6611a  and  6611b  of  tbe  act  of  1913  (Laws 
1913,  pp.  278,  279)  are  beyond  tbe  purview  of 
tbe  title,  and  are  therefore  unconstitutional 
and  void.    The  title  of  tbe  act  reads: 

"An  act  tn  repeal  sections  5S80,  6583,  6584, 
5586,  5588,  5595.  5596.  5603,  5605,  5608,  5614. 
6618,  5634  and  5635  of  article  4,  chapter  41  of 
the  Revised  Statutes  of  Missouri,  1909,  relatingr 
to  the  construction  and  improvement  of  ditches, 
water  courses  and  levees  upon  the  petition  of 
one  or  more  landowners,  and  to  enact  iew 
sections  in  lieu  thereof  and  in  addition  thereto, 
to  be  Icnown  as  follows:  5580,  5583,  5.'584.  5580, 
5588,  5588a,  5595,  5.596,  ^603,  5005,  5008. 
5611a,  5611b,  6614,  6618  and  6619a,  with  an 
emergency  clause." 

Section  6611a  first  provides  for  tbe  ap- 
pointment by  the  county  court  "of  a  com- 
petent ditch  overseer"  annually.  It  then 
provides  bis  duties  and  work  to  be  done  and 
wages,  and  then  concludes  thus: 

"All  tbe  expenses,  of  said  maintenance  and 
-repair  work,  to  be  done  by  the  overseer,  as  pro- 
vided for  in  this  section  shall  be  charged  to  the 
-district  for  which  the  work  is  done,  and  shall  be 
paid  by  the  county  court  in  warrants  on  said 
district,  to  be  paid  out  of  the  levy  and  assesa- 
ments  made  for  maintenance  purposes." 

Section  56ilb  is  tbe  section  which  pro- 
vides for  the  levy  of  a  maintenance  tax, 
«nd  reads : 

"The  county  court  shall  have  power  at  the 
May  term  of  court  of  each  year  to  levy  an  as- 
sessment of  tax  upon  each  tract  or  parcel  of 
land  or  corporate  property  within  the  district 
to  be  used  in  maintaining,  preserving,  restore 
ing,  repairing,  strengthening  and  replacing  the 
drains,  ditches,  levees  and  other  works  of  the 
district.  Said  tax  sball  be  known  as  a  'main- 
tenance tax'  and  shall  be  apportioned  upon  tbe 
basis  of  benefits  assessed  for  original  construc- 
tion, and  shall  be  limited  in  any  one  year  to 
ten  per  cent,  of  the  original  cost  of  construction. 
It  snail  be  entered  in  a  separate  column  in  the 
ditch  tax  book  opposite  each  tract  or  parcel  of 


land  and  corporate  property  in  the  district,  by 
the  county  clerk,  and  it  shall  be  certified  to  the 
county  collector  and  by  him  collected  in  the 
same  manner  and  subject  to  the  same  penalties 
for  delinquency  as  the  annual  in«f)ijirn^n>-  of 
tax:  Provided,  that  where  a  levee  of  any  district 
organized  under  the  provisions  of  tiiis  law  has 
been  impaired  or  destroyed  and  conditions,  in 
uie  judgment  of  tbe  court,  require  the  same  to 
be  repaired  or  restored  immediately  in  order  to 
prevent  the  land  and  other  property  in  the  dis- 
trict from  being  damaged  by  water,  the  county 
court  ma^  order  the  engineer  of  the  district, 
without  giving  public  notice,  to  employ  teams, 
men,  and  machinery  either  by  tbe  day  or  by  the 
job  to  repair  or  restore  such  levee,  and  tbe  cost 
of  such  work  shall  be  paid  for  out  of  tbe  funds 
of  the  district  derived  from  the  maintenance  tax 
levied  under  tbe  provisions  of  this  section." 

The  queetion  is.  Do  these  sections  fail  fair- 
ly witliin  the  purview  of  the  title,  or  are 
tbey  germane  to  matters  fairly  witUn  tbe 
purview  of  the  title?  Article  4,  c.  41,  B.  S. 
1909,  is  the  county  court  law  for  the  forma- 
tion of  drainage  districts.  It  began  with 
section  5578  and  ended  with  section  5635. 
The  act  of  1913  repealed  14  sections  of  this 
old  law,  and  enacted  in  lieu  thereof  and  in 
addition  thereto  16  sections.  The  beadnote 
of  article  4,  c.  41,  R.  S.  1909,  was: 

"Construction  and  improvement  of  ditches, 
water  courses  and  levees  upon  petition  of  caie 
or  more  landowners." 

The  old  law,  sections  6613  and  6614.  B.  S. 
1909,  provided  for  assessments  for  cleaning 
ditches,  but  the  method  of  procuring  the 
assessment  is  flifCerent.  There  is  added, 
however,  in  the  new  law  the  "ditch  overseer, 
whose  duty  it  shall  be  to  personally  super- 
vise and  inspect  all  ditches  In  the  county 
constructed  imder  this  artlcla"  He  Is  re- 
quired to  report  their  condition  once  per  year 
to  the  county  court,  and  report  the  amount 
required  to  maintain  the  ditches  for  the  en- 
suing year.  He  is  to  file  complaints  with 
the  prosecuting  attorney  vrhea  persons  un- 
lawfully obstruct  the  ditches.  In  addition 
this  new  section  further  says  of  tbe  ditch 
overseer: 

"He  shall  have  the  power  and  authority,  and 
it  shall  be  his  duty  at  the  expense  of  the  dis- 
trict, to  remove  all  obstructions  from  all  ditch- 
es, however  caused,  and  maintain  said  ditches 
and  keep  the  banks  and  rights  of  way  thereof 
free  from  debris,  buildings,  fences,  floodgates, 
briers,  bushes  or  trees  wiQim  thirty  feet  of  the 
bank,  objects  and  conditions  which  are  likely 
to  injure  or  obstruct  said  ditches,  and  in  the 
month  of  August  of  each  year  he  shall  employ 
laborers  and  cut  all  bushes,  briers,  trees  and 
weeds  from  the  rights  of  way  of  such  ditches, 
not  exceeding  thirty  feet  from  tbe  edse  of  the 
ditches." 

Do  these  matters  fall  fairly  within  tbe 
purview  of  the  title,  or  are  they  germane  to 
things  fairly  within  tbe  title?  We  think  so. 
Tbe  title  by  its  reference  takes  In  the  title 
to  article  4  of  c.  41.  Tbat  broad  title  wos 
"Construction  and  Improvement  of  Ditches." 
Tbe  title  of  tbe  act  of  1918  Included  this,  and 
further  stated  that  certain  sections  of  the 
old  chapter  were  repealed,  and  tliat  new  and 
additional  sections  were  to  be  adopted.  Tbe 
legislators  could  not  be  misled.    Tbere  was 
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fair  notice  that  new  sectlonB  were  to  replace 
old  sections,  and  that  additional  sections 
were  to  be  added.  If  these*  new  sections  are 
germane  to  the  general  subject  of  "constmct- 
ing  and  Improving  ditches,"  they  are  within 
constitutional  limitations.  The  work  which 
this  overseer  was  to  do  was  clearly  within 
the  line  of  improving  the  ditches.  The  sub- 
ject-matter was  therefore  clearly  germane 
to  the  subject-matter  clearly  stated  In  the 
title.  Much  Is  said  In  the  briefs  about  cre- 
ating an  office.  The  fact  is  the  county  court 
was  permitted  to  employ  a  man  by  the  year 
at  the  rate  of  $3.50  per  day  for  time  required 
In  performing  this  work.  Under  very  recent 
cases  the  title  Is  sufficient  to  cover  these  sec- 
tions. State  V.  Doerring,  194  Mo.  398,  92  S. 
W.  489;  O'Connor  v.  Transit  Co.,  198  Mo. 
622,  97  S.  W.  150,  116  Am.  St  Bep.  495,  8 
Ann.  Cas.  703,  and  cases  cited.  In  the  Doer- 
ring  case  we  have  a  title  very  similar  to  the 
one  at  bar.  We  also  had  quite  broad  addi- 
tions to  the  old  law. 

It  is  urged  that  these  sections  have  been 
repealed  by  act  of  1916  (laws  1916,  p.  209). 
So  It  may  be,  but  this  does  not  affect  their 
constitutionality  while  they  stood.  We  do 
not  think  the  act  of  1918  does  violence  to  sec- 
.  tlon  28,  art  4,  of  oar  Constitution,  and  we 
BO  rule. 

[2]  II.  Nor  is  section  80,  art.  2  (due  pro- 
cess clause),  of  our  Constitution  violated  by 
thld  law.  The  parties  have  their  day  In 
court  when  attempt  is  made  to  enforce  these 
assessments.  This  question  was  fully  review- 
ed by  Woodson,  J.,  In  Bmbree  v.  Road  Dlat, 
C67  Mo.  693,  166  8.  W.  286,  287.  The  author^ 
itles  are  there  all  reviewed.  The  case  was 
one  at  assessments  for  benefits,  and  the  con- 
clusions there  are  final  here.  No  good  pur- 
pose would  be  subserved  in  a  further  review 
of  the  cases  upon  the  question.  The  exact 
point  was  at  issue  there,  and  we  refer  the 
cnrions  to  the  discussion  in  that  case. 

[3]  III.  Far  less  substance  Is  found  in  the 
contention  that  the  law  violates  section  15, 
art  2,  of  the  Constitution,  which  prohibits 
retrospective  laws.  The  proposition  is  thus 
unlqnely  stated  by  learned  counsel: 

"In  the  case  at  bar  it  is  alleged  In  the  peti- 
tion as  one  of  the  gronnds  for  an  injnnction 
that  these  peUdoners  in  pursuance  of  the  pro- 
visions of  section  6612,  K.  S.  Mo.  1909.  did 
keep  the  said  ditcii  open  and  free  of  obstrue- 
tions  on  their  respective  lands,  and  did  keep  the 
banks  thereof  free  from  willows  and  otber 
vegetation  which  bad  a  tendency  to  grow  in  the 
water  of  said  ditch,  and,  having  done  this,  we 
respectfnUy  sabmlt  that  any  act,  attempting  to 
tax  these  petitioners  for  the  doing  of  something 
which  thev  had  already  done,  was  as  to  them 
retrospective  in  its  operation. 


The  statement  of  the  proposition  is  its  own 
answer.  When  the  things  required  by  sec- 
tion 5612  are  compared  with  the  things  re- 
quired by  the  amendments,  here  challenged. 
It  wUl  be  seen  that  other  and  additional 
things  are  mentioned.  But  aside  from  this, 
the  statement  quoted  from,  counsel  above 
does  not  make  a  retrospective  law.  The 
cases  cited  are  not  In  point 

[4]  IT.  The  next  contention  is  thus  stated: 

"Section  5611b  of  this  act  the  county  court 
was  required  to  apportion  said  maintenance  tax 
upon  toe  basis  of  'benefits  assessed'  for  oridnal 
constrnctlon,  but  that  the  county  court  of  New 
Madrid  county  specifically  provided  that  a  levy 
of  4  per  cent,  should  be  based  'upon  the  estimat- 
ed cost  of  construction  and  incidental  expenses 
as  shown  by  the  report  of  the  viewers  and  as 
amended  by  this  court,'  at  the  time  of  the 
oreanization  of  the  said  several  drainage  dis- 
trfcts." 

The  purpose  of  this  provision  was  to  get  at 
a  relative  oniformity  for  the  maintenance 
tax.  It  should  be  recollected  that  when  these 
districts  are  organized,  the  assessment  for 
benefits,  against  the  several  tracts  of  lands, 
included  an  estimate  for  location  expenses, 
as  well  as  actual  constrnctlon  expenses.  Sec- 
tions 5689  and  6591,  B.  S.  1909.  So  that 
when  the  law  is  critically  examined,  the  term 
"benefits  assessed"  for  original  construction 
is  the  same  as  the  "estimated  cost  of  con- 
struction and  Incidental  expenses  as  shown 
by  the  report  of  the  viewers  and  as  amended 
by  this  court"  contained  In  the  order  of  the 
county  court  This  for  the  reason  that  the 
law  makes  these  Incidental  expenses  for  or- 
ganizing the  district  a  part  of  the  original 
construction  cost  The  new  section  says  that 
this  tuaintenance  tax  "shall  be  apportioned 
upon  the  basis  of  benefits  assessed  for  origi- 
nal constrnctlon,"  and  original  construction 
includes  both  actual  cost  of  construction  and 
the  Incldeotal  expenses  for  the  organization 
of  the  district,  mentioned  by  the  order  of  the 
county  court    There  is  nothing  In  the  point 

v.  Other  points  made  have  been  examined, 
but  we  do  not  think  they  are  such  as  require 
further  elaboration  In  this  opinion.  If  the 
law  is  constitutional,  as  we  think,  all  other 
matters  are  but  minor  things,  wUch,  if  vital 
to  the  tax,  could  be  Invoked  in  the  legal  pro- ' 
ceedlng  to  enforce  the  collection.  However, 
we  note  nothing  that  would  defeat  these  tax- 
es. In  so  far  as  the  allegations  of  this  bill  are 
concerned.  The  demurrer  was  well  sustained 
on  the  general  ground,  and  we  will  omit  the 
discussion  of  specific  grounds.  The  Judgment 
of  the  circuit  court  ia  affirmed.    All  concur. 
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MERCANTILE  TEUST  CO.  v.  SCHRAMM, 

Cat7  AasesBor,  et  al.    (No.  1962&) 

(Supreme  Ck>ttrt  of  Missouri.     In  Banc.     Dec. 

21,  1916.     Motion  for  Rehearing  Denied 

Dec.  30,  1016.) 

Municipal  Corpobations  <s=974(1)— Valtta- 
noir  or  Bank  Stock— Oonclubivb  Einxcr 
or  Action  or  Statb  Boabd  or  EiQUAUZA- 
TioN — Statutes. 
Rev.  St.  1909,  {  11412,  provides  that  State 
Board  of  Equalization  shall  equalize  valuation 
of  each  class  of  taxable  property  among  coun- 
ties of  state  by  adding  to  or  deducting  from 
valuation  of  each  class.  .Section  11403,  after 
providing  t^hat  county  boards  shall  equalize 
valuation  of  all  taxable  property  within  their 
respective  counties  so  that  same  may  be  entered 
on  the  tax  books  at  its  true  value,  provides  that 
such  board  shall  not  reduce  the  valuation  below 
that  fixed  by  the  state  board  of  equalization. 
Section  11414  provides  that  it  shall  be  the  duty 
of  the  state  auditor  to  require  clerks  of  county 
courts  to  keep  up  aggregate  valuation  of  real 
and  personal  property  in  their  respective  coun- 
ties for  those  years  m  whidh  no  state  board  of 
equalization  is  held  to  the  aggregate  amount 
fixed  by  the  last  state  board.  Section  11408 
provides  that  when  the  report  of  the  state  board 
u  not  received  at  or  during  the  session  of  the 
county  board,  the  county  clerk  shall  adjust  the 
tax  books  according  to  such  report  when  the 
same  is  received.  Held,  that  the  bt.  Louis 
board  of  equalization,  having  the  same  general 
power  of  reviewing  local  assessments  in  the  city 
of  St.  Louis  as  the  county  boards  of  equaliza- 
tion in  their  respective  counties,  had  no  author- 
ity to  increase  or  change  the  value  and  amount 
of  corporate  company's  bank  stock  in  the  city 
of  St.  Louis  certified  to  them  by  the  state 
board  of  equalization. 

[Ed.   Note.— For  other  cases,   see  Munidpal 
Corporations,  Cent  Dig.  If  2063,  20S4;    Dec. 
Dig.  <8=»974(1).] 
Bond,  J.,  dissenting. 

Certiorari  by  the  Mercantile  Tmst  Compa- 
ny against  Frank  W.  Schramm,  Assessor  of 
the  City  of  St  Louis  and  President  of  the 
Board  of  Equalization,  Charles  W.  Bates, 
Charles  O.  A.  Brunk,  Frederick  C.  Lake,  and 
(Tharles  Miller,  members  of  the  Board  of 
Equalization  of  the  City  of  St  Lonls.  Re- 
spondents' record  quashed. 

Judson,  Green  &  Henry,  of  St  Louis,  for 
petitioner.  Chas.  H.  Daues  and  T.  P.  Young, 
both  of  St  Louis,  for  respondents. 

BBVELLB,  J.  Respondents  are  members 
of  the  St  Louis  Board  of  Equalization,  and 
as  such  have  the  same  general  power  of  re- 
viewing local  assessments  in  the  dtj  of  St 
Louis  as  has  connty  boards  of  equaUzatloa  In 
their  respective  counties. 

It  appears  from  the  record  that  the  as- 
sessor of  the  dty  of  St  Lonis.  as  required 
by  section  11357,  Bnlnnitted  to  the  state  board 
of  equalization  an  abstract  of  the  taxable 
property  in  the  dty  of  St  Lonls  and  Its 
valuation.  Including,  among  other  things, 
"corporate  company's  bank  stock,"  at  a  total 
▼aluat-lon  of  that  class  of  property  in  the 
dty  of  St  Louis  of  $66,738,690.  The  sUte 
board,  having  received  snch  abstracts  and 
reports,   proceeded  to  equalize   the   assess- 1 


ments  of  banks  throughoat  the  state,  and 
fixed  such  valuation  at  60  per  cent  of  the 
aggregate  retumad  by  the  various  assessors, 
including  that  of  the  dty  of  St  Louis.  This 
assessment  was  certl^ed  by  the  state  auditor 
to  the  dty  assessor  of  St  Louis  and  the  as- 
sessor of  the  counties,  being  dated  April  1, 
1916,  and  shows  that  the  aggregate  valua- 
tion of  the  stock  in  banks  in  the  dty  of  St 
Louis  was  placed  at  132,688,450,  or  50  per 
cent  of  the  aggregate  returned  by  the  dty 
assessor.  This  was  the  uniform  per  cent 
of  the  returned  aggregates  made  by  the  vari- 
ous assessors  of  the  state.  Thereafter  re- 
spondents, as  members  of  the  city  board  of 
equalization,  placed  the  aggregate  assess- 
ment against  such  banks  at  $46,017,083, 
which  was  exactly  70  per  cent  of  the  orig- 
inal valuation  certified  to  the  state  board 
by  the  city  assessor,  or  20  per  cent  more 
than  the  valuation  fixed  by  the  state  board. 

Several  cases  involving  the  question  here 
presented  are  pending,  but  by  stipulation 
they  are  submitted  on  one  record,  all  Involv- 
ing the  same  question.  There  is  no  dispute 
as  to  the  controlling  facts. 

Our  law  provides  a  complete  plan  and 
scheme  for  the  assessment  and  collection  of 
taxes,  an  adequate  means  by  which  the  bur- 
den primarily  borne  by  the  state  and  its 
subdivisions  is  transferred  to  the  dtizea 
The  prime  and  dominant  idea  of  the  scheme 
Is  furnished  by  the  (Constitution,  and  is  that 
all  pr<qperty  of  the  same  class  and  value 
shall  bear  the  same  burden.  While  it  Is  a 
matter  of  common  experience  that  absolute 
equality  in  the  imposition  of  taxes  Is  not  at-< 
toinable,  we  nevertheless  find  an  aim  and 
intention  on  the  part  of  our  lawmakers  to  ap- 
proximate to  the  idea  of  absolute  equality 
as  dosely  as  the  nature  of  the  subject  and 
the  necessities  of  practical  administration 
will  permit  It  Is  the  uniformity  of  burden 
that  the  prlndple  of  uniformity  in  taxation 
Is  intended  to  accomplish,  and  whatever 
tends  to  foil  this  incurs  tlie  law's  wrath. 
Discrimination,  by  whatever  means  induced, 
whether  by  ditTerent  rates  on  the  same  values 
or  the  same  rates  on  different  values,  seems 
within  the  Inhibition.  The  state  being  sub- 
divided, practical  administration  and  the  ne- 
cessities of  the  case  require  that  different 
rates  be  charged  In  different  8ubdiTl8l<«s  In 
order  to  meet  different  local  needs  and  con- 
ditions, and  consUtutlonal  and  statutory  pro- 
visions for  such  different  local  rates  are 
made.  The  prlndple  of  uniformity,  how- 
ever, requires  that  all  property  of  the  same 
class  within  the  territorial  limits  of  the  au- 
thority levying  the  tax  be  taxed  at  the  same 
rate.  A  state  tax  must  be  apportioned  uni- 
formly throughout  the  state;  a  county  tax 
throughout  the  county ;  and  a  munidpal  tax 
throughout  the  munldpaUty.  While  pro- 
visions are  made  for  different  rates  in  dif- 
ferent subdivisions  and  for  local  porposes, 
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no  proTlBlons  are  to  be  fonnd  anywhere 
wblch  authorize  different  standards  or  bases 
of  valuation.  It  Is  evidently  Intended  that 
the  difference  in  the  various  local  conditions 
shall  be  cared  for  by  a  difference  in  the 
rate  and  not  otherwise. 

The  law  clearly  and  expressly  requires 
that  for  the  purpose  of  valuation  all  prop- 
erty In  the  state,  regardless  of  where  situate, 
shall  be  dealt  with  in  the  same  manner.  For 
this  purpose  of  valuation,  the  law  decrees 
uniformity  and  one  standard  throughout  the 
state,  and  this  without  any  regard  whatever 
to  local  needs  or  differences  in  local  condi- 
tlons,  for  it  ordalsB  that  all  property,  wher- 
ever situate,  shall  be  assessed  at  its  true 
value.  In  order  to  effectuate  this  command 
a  state  board  of  equalization  has  been  pro- 
vided, and  its  arm  of  authority  extended  to 
all  parts  of  the  state.  It  is  a  creature  of  the 
Constltntf  on  (Const  art.  10,  f  18),  and  by  that 
instrument  'enjoined  to  adjust  and  equalize 
the  value  of  property  among  the  several 
counties  of  the  state,  and  perform  such  other 
duties  as  may  be  prescribed  by  law.  The  law 
has  prescribed,  among  other  things,  that 
this  board  shall  equalize  the  valuation  of 
each  class  of  property  among  the  respective 
counties  In  the  following  manner: 

"First— It  shall  add  to  the  valuation  of  each 
class  of  *  *  *  property,  real  or  personal,  of 
each  county  which  it  beUeveB  to  be  valued  below 
its  real  value  in  money  such  percentum  as  will 
increase  the  same  in  each  case  to  its  true  value. 

"Second— It  shall  deduct  from  the  valuation 
of  each  class  of  the  property,  real  or  personaL 
of  each  county  which  it  believes  to  be  valued 
above  its  real  value  in  money  such  i>ercentum 
as  will  reduce  the  same  in  each  case  to  its  true 
value." 

Rev.  St.  1809,  {  11412. 

It  Is  these  provisions.  In  the  light  of  those 
In  pari  materia,  that  we  are  called  upon  to 
construe.  It  is  not  questioned  that,  under 
the  provisions  of  this  section  not  quoted,  the 
state  board  of  eauallzation  can  equalize  ao- 
coTcling  to  dasses  as  it  did  in  the  instant 
matter.  This  power  was  expressly  confirmed 
by  the  amendment  of  1899  (Laws  1899,  p.  323), 
prior  to  which  time  its  power  was  limited 
to  equalizing  among  the  different  counties 
and  not  between  classes.  State  ex  rel.  v. 
Valle,  122  Ma  83,  26  S.  W.  672.  Respondents 
concede  that  under  this  section  the  state 
board  has  the  exclusive  power  to  determine 
the  minimum  taxable  value,  and  that  no 
county  or  city  board  can  reduce  such  mln- 
imam,  but  urge  that  such  local  boards  can 
Increase  the  same  and  make  the  aggregate 
value  of  any  class  greater,  if  they  deem  prop- 
er. In  this  they  plant  themselves  on  what  is 
<!ontained  in  sections  11403  and  11414,  R.  S. 
1900.  Section  11403,  after  providing  that 
county  boards  shall  equalize  the  valuation 
of  all  taxable  property  within  their  respec- 
tive counties  so  that  the  same  may  be  enter- 
ed on  the  tax  books  at  its  tme  value,  con- 
tains the  following: 

"Provided,  that  said  board  shall  not  reduce  the 
valuation  of  the  real  or  personal  property  of  the 


county  below  the  value  thereof  as  fixed  by  said 
state  board  of  equalization." 

Section  11414  provides: 

"And  it  shall  be  the  duty  of  the  state  auditor 
to  require  of  clerks  of  the  several  county  courts 
of  this  state  to  keep  up  the  aggregate  valuation 
of  real  and  personal  property  in  their  respectivs 
counties,  for  those  years  in  which  no  state  board 
of  equalization  is  held,  to  the  aggregate  amount 
fixedf  b^  the  last  state  board  of  equalization." 

Recognizing  that  the  object  to  be  accom- 
plished by  a  statute  is  of  prime  considera- 
tion in  Its  construction,  respondents  say  that 
the  chief  purpose  of  the  creation  and  main- 
tenance of  the  state  board  of  equalization 
was  and  Is  to  enable  the  state  to  make  sure 
of  the  collection  of  at  least  as  much  from 
each  county  as  it  deems  Just  This  argu- 
ment, when  analyzed,  minimizes  the  citizen 
and  maximizes  the  government,  and  this  is 
antagonistic  to  our  governmental  system  in 
which  the  people  are  the  sovereigns  and  the 
government  but  their  servant  The  state 
Is  more  concerned  with  the  welfare  and  equal- 
ity of  Its  citizens  and  in  the  promotion  there- 
of than  with  the  mere  incidents  to  theic 
accomplishment,  such  as  is  public  money. 

It  must  be  borne  in  mind  that  state,  oonn- 
ty,  and  municipal  taxes  are  all  based  ui>on 
the  same  assessment  and  upon  one  and  the 
same  valuation.  This  is  one  reason  for  de- 
manding equality  and  uniformity  throughout 
the  state  in  the  matter  of  valuation.  If  prop- 
erty of  the  same  class  is  assessed  in  one 
county  at  60  per  cent,  of  its  value  and  in 
another  at  70  per  cent  thereof,  the  state  col- 
lects for  its  own  use,  as  distinguished  from 
what  is  collected  for  local  purposes,  a  great- 
er amount  from  a  citizen  In  one  of  its  parts 
than  from  another  in  a  different  part,  al- 
though their  property  is  of  the  same  class 
and  value  and  is  receiving  the  same  public 
benefits  and  protection.  This  produces  favor- 
itism and  destroys  the  cherished  principle  of 
equality.  Instead  of  the  state  board  being 
primarily  created  for  the  purpose  of  exact- 
ing the  state's  pound  of  flesh,  we  are  inclined 
toward  the  more  beneficent  view  that  It  was 
to  secure  and  guarantee  uniformity  and 
equality  in  the  burdens  which  the  mainte- 
nance of  a  state  render  necessary  and  which 
society  imposes. 

The  construction  contended  for  by  respond- 
ents would  break  down  this  principle  and 
destroy  Its  benign  purpose.  It  would  place 
the  state  in  the  unenviable  position  of  hav- 
ing to  exact  and  receive  from  certain  of  its 
people  more  than  its  authorized  representa- 
tives had  found  and  solemnly  declared  to  be 
Just  right,  and  necessary,  this  because  a 
state  tax  on  the  valuation  in  excess  of  that 
found  by  the  state  board  to  be  true  and  Just 
would  be  collected,  and  to  this  extent  the  tax 
would  be  not  only  unjust  and  unequal,  but 
also,  under  the  law,  would  be  deemed  unnec- 
essary for  public  purposes. 

The  power  of  taxation  has  been  Jealously 
hedged  about  and  limited  to  the  public 
needs;  it  rests  upon  necessity,  and  Is  accord- 
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Ingly  restricted.  In  the  absence  of  clear 
and  express  proTisioiis  we  would  not  hold  that 
any  scheme  of  taxation  was  Intended  or  per- 
mitted to  collect  more  than  was  necessary 
for  the  public  good.  The  rate  fixed  by  the 
people  and  the  valuation  determined  by  the 
state  board  on  the  property  designated  in 
section  11357  decide  the  question  of  what  is 
necessary.  This  much  is  practically  admitted 
by  respondents  through  their  concession  that 
the  state  board  alone  can  fix  the  minimum 
taxable  value.  Section  11414,  supra,  is  of  no 
aid  to  respondents,  since  the  mere  reading 
thereof  discloses  that  it  is  applicable  only 
to  cases  and  times  when  the  state  board  fail- 
ed to  act;  nor  do  we  think  that  the  proviso 
contained  in  section  11403,  supra,  can  be  con- 
sistently construed  so  as  to  authorize  the 
local  board  to  change  and  Increase  the  valua- 
tion fixed  by  the  state  board  on  banking  cor- 
porations. This  proviso  was  enacted  at  the 
same  time  that  the  original  statute,  authoriz- 
ing the  state  board  to  equalize  property 
among  the  several  counties,  was  passed.  At 
that  time,  as  heretofore  stated,  the  state 
board  dealt  only  with  one  county's  assess- 
ment as  compared  with  another  county's,  and 
not  with  classes  as  it  has  since  1899.  The 
county  boards  under  the  original  and  present 
acts  are  authorized  to  equalize  the  value  of 
each  piece  of  property  in  their  respective 
counties  with  other  property  so  located. 

When  the  proviso  in  question  Is.  considered 
in  the  light  of  all  the  laws  relating  to  the 
subject  and  the  purpose  which  they  were  in- 
tended to  accomplish,  we  are  of  the  opinion 
that  it  was  but  an  admonition  to  the  local 
boards  that  in  equalizing  one  piece  of  prop- 
erty with  another  they  should  so  proceed  that 
the  county's  aggregate  would  not  fall  be- 
low the  value  fixed  by  the  state  board  of 
equalization,  and  that  it  was  not  intended  to 
apply  to  the  relations  between  the  state  and 
local  boards. 

As  clearly  indicating  that  the  functions  of 
the  local  board  are  purely  ministerial  after 
the  state  board  has  acted,  we  find  section 
11408,  which  provides  that  when  the  report 
of  the  state  board  is  not  received  at  or  dur- 
ing the  session  of  the  county  board,  the 
county  clerk  shall  adjust  the  tax  books  ac- 
cording to  such  report  when  the  same  is  re- 
ceived. It  could  not  be  contended  that  the 
county  clerk  In  such  a  case  would  have  any 
authority  to  change  the  valuation  fixed  by 
the  state  board,  and  it  is  hardly  reasonable 
to  assume  that  the  Legislature  intended  that 
the  concluslveneBS  of  the  state  board's  action 
should  depend  upon  whether  its  reiwrt  was 
received  at  a  particular  time. 

Section  11412,  supra,  expressly  autborlises 
the  state  board  to  not  only  increase  the  as- 
sessments made  by  the  local  authorities,  but 
also  empowers  it  in  similar  language  to  re- 
duce the  same  to  its  true  value.  If  its  action 
in  this  respect  were  not  held  to  be  conclu- 


sive, clashes  and  conflicts  would  be  Inevita- 
ble, and  confusion  and  chaos  would  come  oat 
of  what  was  intended  for  order. 

Cases  from  other  Jurisdictions  are  dted, 
but  they  are  of  little  value  here,  other  than 
as  tending  to  show  that  when  a  constitution 
provides  for  uniformity  In  taxation,  It  is 
the  general  public  policy,  where  the  property 
located  In  different  sections  is  assessed  by 
different  boards,  to  provide  a  superior  board 
for  equalization  between  them,  and  that  the 
decision  of  such  board  Is  made  flnaL  In 
fact  it  has  been  said  that  under  such  cir- 
cumstances the  constitutional  requirements 
of  uniformity  Impose  on  the  state  the  duty 
of  adequately  providing  for  such  equalization. 
Railroad  &  Telephone  Company  v.  Board  of 
Equalizers  (C.  C.)  85  Fed.  302.  We  have  no 
doubt  tUat,  had  the  Legislature  In  terms  un- 
dertaken to  provide  that  the  property  of 
banking  corporations  tn  the  city  of  St.  Louis 
should  be  assessed  at  a  value  different  from 
the  property  of  banking  corporations  In  other 
parts  of  the  state.  Its  action  could  not  be 
sustained.  We  are  equally  well -satisfied  that 
had  the  state  board  of  equalization  under- 
taken to  assess  the  property  of  banking  cor- 
porations In  the  dty  of  St.  Louis  at  a  value 
different  from  that  placed  on  the  banking 
corporations  in  other  parts  of  the  state,  it« 
action  would  likewise  be  invalid.  That  which 
cannot  be  done  directly  cannot  be  done 
through  indirection,  and  if  a  method  is  pro- 
vided which  results  in  unjust  discrimination, 
the  result  cannot  be  upheld.  In  Railroad  & 
Telephone  Company  v.  Board  of  Bqualizers, 
supra.  It  is  said: 

"This  is  equally  so  whether  such  a  result  is 
due  to  erroneous  action  by  the  board,  or  to  de- 
fect in  the  legiBlation,  in  not  requiring  equaliza- 
tion, and  furnishing  the  means  whereby  this 
might  be  made  real  and  effective." 

In  that  case  the  court  further  said: 
"It  may  be  as  well  to  say,  in  this  connection, 
that  It  is  now  established  that  the  constitution- 
al requirement  of  uniformity  in  taxation  applies        j 
to  the  mode  of  assessment,  as  well  as  to  the  rate 
of  levy,  and  the  Constitution  may  be  violated        | 
in  a  lack  of  just  proportion  in    •    •    •    which 
the  property  is  assessed    •    •    •    quite  as  much        1 
as  in  the  rate  or  percentage  at  which  the  tax  is        I 
actually  laid  on  tne  assessed  value." 

Theee  observations  are  indulged  In,  not  for  ' 
the  purpose  of  declaring  any  of  the  sections 
heretofore  cited  unconstitutional,  but  as  j 
throwing  light  upon  the  construction  which 
should  be  given  them.  It  is  our  opinion  that 
the  Legislature  has  attempted  to  provide  a 
method  calculated  to  secure  constitutional 
uniformity,  and  that  our  decisions  should  be 
toward  upholding  that  method  and  end. 

We  are  therefore  of  the  opinion  that  the 
respondents  have  no  authority  to  increase  or 
change  the  value  and  amount  certified  to 
them  by  the  state  board,  and  that  their  rec- 
ord should  be  quashed.  It  U  so  ordered. 
All  concur,  except  BOND,  J.,  who  dissents, 
and  FAIUS,  J.,  not  sitting. 
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MEBCHANTS*   LACLEDE   NAT.   BANK   v. 

8CHRAMM,  City  Assessor,  et  aL 

(No.  19629.) 

(Supreme  Court  of  Missouri.    In  Banc.    Dee. 
21, 1910.    Motion  for  Rehearing  De- 
nied Dec.  30,  1916.) 

Certiorari  by  the  Merchants'  Laclede  Nation- 
al Bank  against  Frank  W.  Schramm,  Assessor 
of  the  City  of  St.  Louis  and  President  of  the 
Board  of  Equalisation,  Charles  W.  Bates, 
Charles  O.  A.  Brunk,  Frederick  C.  Lake,  and 
Charles  Miller,  members  of  the  Board  of  Equal- 
ization of  the  City  of  St  Louis.  Respmidents' 
record  quashed. 

Judson,  Green  &  Henry,  of  St.  Louis,  for  peti- 
tioner. Cliaa.  H.  Danes  and  T.  P.  Toong,  both 
of  St.  Louis,  for  respondents. 

REVELLE,  J.  This  cause  and  Mercantile 
Trust  Company  t.  Frank  W.  Schramm,  Aasessor 
of  the  City  of  St.  Louis  and  President  of  the 
Board  of  Equalization,  Charles  W.  Bates, 
Charles  O.  A.  Brunk,  Frederick  C.  Lake,  and 
Charles  Miller,  members  of  the  Board  of  Elqual- 
izaUon  of  the  Cit?  of  St.  Louis,  190  S.  W.  886, 
are  companion  cases,  involving  the  same  ques- 
tion, and  the  decision  in  the  latter  case  is  con- 
trolling here. 

Respondenta'  record  is,  for  the  reason  stated 
in  that  case,  quashed.  All  concur,  except 
BOND,  J.,  who  dissents,  and  FARIS,  J.,  not 
Bitting. 

INTERNATIONAL    BANK    ▼.    SCHRAMM, 
City  Assessor,  et  al.    (No.  19630.) 

(Supreme  Court  of  Missouri.     In  Banc.     Dec 

21, 1916.    Motion  for  Rehearing  Denied 

Dec.  80,  1916.) 

Certiorari  by  the  International  Bank  against 
Frank  W.  Schramm,  Assessor  of  the  City  of  St 
Louis  and  President  of  llhe  Board  of  Equalisa- 
tion, Charles  W.  Bates,  Charles  O.  A  Brunk, 
Frederick  C.  Lake,  and  Charles  Miller,  members 
of  the  Board  of  Equalisation  of  the  City  of  St 
Louis.    Respondents'  record  quashed. 

Judson,  Green  &  Henry,  of  St.  Louis,  for  pe- 
titioner. C9ias.  H.  Danes  and  T.  P.  Toung, 
both  at  St  Louis,  for  respondents. 

RBVELLE,  jr.  This  cause  and  Mercantile 
Tmst  Co.  V.  Frank  W.  Schramm,  Assessor  of 
the  City  of  St.  Louis  and  President  of  the 
Board  of  Equalization,  Charles  W.  Bates, 
Charles  O.  A.  Brunk,  Frederidc  C.  Lake,  and 
Charles  Miller,  members  of  the  Board  of 
Equalisation  of  the  City  of  St  Louis,  190  S. 
W.  886,  are  companion  cases,  involving  the  same 
question,  and  the  decision  in  the  latter  case  is 
controlling  here. 

Respondents'  record  is,  for  the  reason  stated 
in  that  case,  quashed.  All  concur,  except 
BOND.  J.,  who  dissents,  and  FARIS,  J.,  not 
Bitting. 


STATE],  on  Inf.  of  BARKER,  Atty.  Oen.,  t. 
CRANDALL.     (No.  19T16.) 

(Supreme  Court  of  Missouri.    In  Banc.    Oct 
21,  1916.) 

1.   MUIflOIFAI.  COHPOBATIONS  «=»1S1— POUOK 

OoiouesiONKB  —  Remotai.  —  Noticb  and 

Hkabiko. 
Rev.  St  1909,  8  8770,  providing  that  mem- 
bers of  the  board  of  police  commissioners  of 
a  city  of  the  first  class  shall,  except  as  there- 
after specified,  hold  office  for  a  term  of  three 
years,  and  that  for  official  misconduct  any  com- 


missioner may  be  removed  by  the  Qovemor  up- 
on his  being  fully  satisfied  that  the  commission- 
er was  guilty  of  official  misconduct  when  con- 
trasted with  section  877S,  providing  that  the 
police  commissioner  may  remove  members  of 
the  police  force  only  for  cause  after  hearing 
by  the  board,  does  not  require  the  Governor 
to  give  a  conuoissioner  notice  of  the  diarges 
and  opportunity  to  be  heard  before  removmg 
him. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  468-465;  Dec.  Dig. 
«=»181.] 

2.  Offickbs  *=>70-^Rs;HOTAt— Hmabinq. 

Where  power  is  given  to  remoye  an  appoin- 
tive officer  for  cause  notice  and  a  reasonable 
opportunity  to  be  heard  are  indispensable,  but 
where  the  officer  is  removable  at  will  no  ques- 
tion can  arise  except  as  to  the  fact  of  removal. 
[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  (  98;  Dec.  Dig.  «=>70.1 

8.  MCNICrPAL     CORPOBATIONB    <3=»181— Offi- 
CEBS— TENURK— "OFFICIAr,  MlSCONDTJCST." 

Rev.  St  1909.  i  8770,  providing  that  police 
commissioners  shall,  except  as  thereafter  spec- 
ified, hold  office  for  three  years,  but  that  the 
Governor  may  remove  them  when  fully  satis- 
fied they  are  guilty  of  official  misconduct,  does 
not  give  the  police  commissioner  a  fixed  term, 
but  merely  provides  the  maximum  term  con- 
ditioned on  nonexercise  by  the  Governor  of  the 
power  to  remove  for  offidal  misconduct  which 
must  be  some  improper  conduct  relating  to  his 
duty  in  the  maintenance  of  peace,  suppression 
of  disorder,  and  preve-ition  of  crime. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !S  45S-465;  Dec.  Dig. 
«s»181. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Official  Misconduct.] 

4.  Officebs  «=»72(1)  —  Rkmovai/— Hkakikg— 

"Find." 
Under  a  statute  giving  a  board  power  to 
remove  appointees  if  they  are  found  not  to 
possess  the  statutory  qualifications  or  to  be 
guilty  of  neglect  of  duty  or  of  any  misconduct, 
the  board  must  conduct  a  semi-Judicial  inquiry, 
including  notice  of  charges  and  an  opportuni^ 
to  be  heard,  since  "find"  means  to  ascertain  by 
Judicial  inquiry,  to  determine  and  declare  an 
Issue  of  fact  by  a  verdict  or  decision  as  a 
court  or  Jury. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  {{  101-103;  Dec.  Dig.  <8=72(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Find.] 

Graves  and  Revelle,  JJ.,  dissenting. 

Error  from  Circuit  Court,  Buchanan  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Information  in  the  nature  of  quo  warran- 
to by  the  State,  on  the  information  of  John 
T.  Barker,  Attorney  General,  against  U.  G. 
Crandall,  to  ojist  respondent  from  the  office 
of  Police  Commissioner  of  the  City  of  St 
Joseph.  Judgment  of  ouster,  and  defendant 
brings  error.     Afflrmed. 

Ludan  J.  Eastln,  William  Belter,  and  Vin- 
ton Pike,  all  of  St  Joseph,  for  plaintiff  in 
error.  John  T.  Barker,  Atty.  Gen.  (Kenneth 
C.  Sears,  Asst.  Atty.  Gen.,  of  counsel),  for 
defendant  in  error. 


BOND,  J.     I.  On  the 


of  Au- 


gust, 1016,  the  Lieutenant  Governor,  William 
R.  Painter,  being  then  vested  with  all  the 
authority  of  the  absent  Governor,   filed  la 
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the  oflSce  of  the  secretary  of  state  an  order 
removing  U.  G.  Grandall  from  the  office  of 
police  commissioner  of  the  city  of  St.  Jo- 
seph, setting  forth  In  the  order  of  removal 
as  his  reason  that  he  was  fully  satisfied  of 
the  "official  misconduct"  of  the  deposed  com- 
missioner. Prior  to  this  amotion  the  Lien- 
tenant  Governor  telegiaphed  the  commission- 
er to  resign  and  received  no  response.  Upon 
the  failure  of  the  commissioner  to  yield  his 
office,  the  Attorney  General  filed  an  Informa- 
tion In  the  nature  of  a  quo  warranto  pray- 
ing for  a  Judgment  of  ouster  against  him. 
The  circuit  court  awarded  the  Judgment 
prayed,  firom  which  the  defendant  sued  out 
a  writ  of  error  to  this  court. 

"11.  The  board  of  police  commissioners  is 
a  statutory  body  lying  In  the  appointment 
and  removal  of  the  Governor  upon  statutory 
conditions  and  for  statutory  reasons.  It  Is 
charged  with  the  preservation  of  i)eace,  pre- 
vention of  crime,  the  protection  of  the  rights 
of  person  and  property,  and  the  preservation 
of  the  health  of  the  tohabitants  of  the  cities 
of  the  state,  and  to  these  ends  Is  given  full 
control  of  municipal  policemen.  R.  S.  1909, 
H  8772,  8773,  8774,  8778,  8779.  The  tenure 
of  office  of  the  appointees  to  the  board  and 
the  authority  of  the  governor  to  remove  them 
is  contained  In  certain  portions  of  the  stat- 
ute providing  for  their  qualification,  to  wit: 

"And  they  shall,  except  as  hereinafter  pro- 
vided, hold  their  offices  for  tliree  years.  •  •  * 
For  oflSdal  misconduct,  any  of  said  commis- 
sioners may  be  removed  by  the  Governor  of  the 
state  of  ImsBouri,  upon  his  being  fully  satis- 
fied that  the  commissioner  or  commissioners 
charged  Is  or  are  guilty  of  the  alleged  official 
misconduct."    Rev.  St.  1909,  S  8770. 

The  only  question  presented  by  this  writ 
of  error  is  whether  or  not  this  statutory  pow- 
er of  removal  Is  one  resting,  to  the  extent 
given.  In  the  discretion  of  the  Governor,  or 
is  only  exercisable  after  formal  and  specific 
charges,  a  trial  tbere<rf  giving  an  opportunity 
for  the  hearing  of  witnesses  and  evidence, 
and  a  finding  of  the  guUt  or  Innocence  of  the 
accused.  In  brief,  whether  a  police  commis- 
sioner can  be  removed  by  the  Governor  with 
or  without  a  trial,  provided  the  Governor  Is 
fully  satisfied  in  his  own  mind  of  the  official 
misconduct  of  such  officer. 

[1  ]  It  Is  of  the  very  essence  of  the  duties 
of  the  Governor  of  the  state,  as  the  personal 
representative  and  head  of  the  executive  de- 
partment, to  provide  by  fitting  agents  for  the 
enforcement  of  its  laws,  the  security  of  the 
I>er8ons  of  Its  citizens,  and  the  protection  of 
their  property.  No  greater  re^ranslbiUty 
could  be  imposed  under  a  free  form  of  gov- 
ernment than  is  Involved  In  the  performance 
of  these  duties;  for,  unless  its  laws  are  re- 
spected and  obeyed  and  the  property  and 
rights  of  Its  people  preserved  and  upheld  by 
its  chief  executive  with  all  the  power  given 
to  him  under  Its  Constitution  and  laws,  the 
ends  for  which  the  state  was  organized  by 
the  people  would  cease  to  exist  Realizing 
the  high  responsibility  and  the  correlative 


duties  Imposed  thereby,  the  Legislature  put 
In  the  hands  of  the  Governor  the  power  to 
maintain  peace,  enforce  the  law,  prevent 
crime,  and  protect  property  by  the  appoint- 
ment of  boards  of  i)ollce  commissioners, 
which  are  given  power  to  create,  control,  reg- 
ulate, and  remove  the  members  of  the  police 
forces  in  the  large  cities  of  the  state,  "tte 
statute  clothing  the  Governor  with  power  to 
appoint  this  board  of  control  limits  the  ten- 
ure of  office  of  its  members  (in  the  dty  of  St 
Joseph)  to  three  years,  "except"  the  Gover- 
nor shall  remove  any  such  appointee  upon 
being  fully  satisfied  of  his  official  miscon- 
duct The  Legislature  in  express  terms  gave 
the  Governor  full  power  and  made  It  his 
duty,  whenever  he  was  fully  satisfied  of  the 
"alleged  official  misconduct"  of  any  police 
commissioner,  to  remove  him  instantly  from 
office,  irrespective  of  his  otherwise  possible 
term.  The  Legislature  made  a  wholly  differ- 
ent provision  in  dealing  with  the  power  of 
the  police  commissioners  to  remove  members 
of  the  police  force  and  permitted  that  to  be 
exercised  only  "for  cause  after  a  hearing  by 
the  board."  R.  S.  1909,  i  8773.  The  Legis- 
lature exhibited  great  wisdom  in  thus  re- 
stricting the  power  of  amotion  given  to  the 
subordinate  l>oard  and  thereby  guarding 
against  abuse  or  misuse  of  its  functions  as 
might  happen  If  the  entire  body  of  the  police 
were  subject  to  arbitrary  removal,  and,  on 
the  other  hand,  in  freeing  the  hand  of  Qte 
Governor  from  any  other  restraint  In  the 
management  and  direction  of  the  board  of 
commissioners  appointed  by  him  than  his  own 
Judgment  of  their  official  misconduct  formed 
to  "his  full  satisfactloa"  by  any  method  suf- 
ficient to  enlighten  a  chief  executive  anxious 
to  discharge  with  promptness  his  duty  of  en- 
forcing the  law  through  the  men  appointed 
by  him  to  direct  and  regulate  the  entire  po- 
lice force,  whose  duty  It  is  to  suppress  dis- 
order, prevent  crime,  and  arrest  offenders 
against  the  law.  The  supervisory  ctmtrol 
of  the  police  force  lodged  in  the  Governor 
in  virtue  of  his  power  to  appoint  and  re- 
move the  board  which  directs  the  police 
has  its  root  In  the  organic  law  charging 
him  "to  take  care  that  the  laws  are  •  •  • 
faithfully  executed,"  which  is  the  first  duty 
imposed  upon  him  as  the  dilef  of  the 
executive  department  of  the  Btat&  Const 
art  6,  §§  4,  6.  The  importance  of  this 
taslc  and  the  exigency  of  the  public  welfare 
that  its  faithful  performance  slionld  not  be 
delayed  or  hindered  must  not  be  overlooked 
when  considering  the  application  to  the  ez-  ■ 
erdse  of  the  power  of  amotion  by  a  Oovemor 
of  similar  principles  of  law  controlling  lesser 
functionaries  and  boards  engaged  in  the  per- 
formance of  duties  not  so  vitally  and  imme- 
diately essential  to  ttte  welfare  of  the  state. 
[2]  III.  It  needs  only  to  be  stated  that, 
where  power  is  given  to  remove  an  appointive 
officer,  it  most  be  one  which  la  exercisable 
either  for  caus^  In  which  case  notice  and  a 

Digitized  by  LjOOQIC 


MoJ 


8TATB  T.  CRAKDALIi 


891 


reasonable  opportnnlty  to  be  beard  are  In- 
dispensable, or  at  will,  tbat  Is,  without  any 
otber  formality  tban''Uie  exertion  of  discre- 
tionary power.  And  it  necessarily  follows 
that,  where  the  statute  giving  the  power 
expressly  authorizes  the  donee  to  act  at  will 
or  discretion,  no  question  can  ever  arise  ex- 
cept as  to  the  fact  of  the  removal.  But 
where  the  enabling  act  does  not,  in  terms  or 
biy  necessary  Implication  grant  discretionary 
power  of  removal,  then  recourse  must  be  had 
to  all  the  sources  of  statutory  interpretation 
and  construction  which  wUl  render  the  mean- 
ing of  the  lawmakers  clear  and  enable  the 
court  to  determine  the  exact  nature  of  the 
power  given  In  the  particular  case. 

IV.  In  this  state  the  rules  governing  the 
removal  of  appointive  officers  have  been  dis- 
cussed by  the  appellate  courts  in  a  series  of 
cases  in  all  of  which,  by  the  terms  or  im- 
plications of  the  statutory  power  given,  the 
removal  could  only  be  for  cause  after  notice 
and  trial.  One  of  the  earliest  is  that  of  State 
ex  rel.  Dennlson  v.  City  of  St  Louis,  90  Mo. 
19,  1  S.  W.  757,  and  related  to  the  removal 
of  a  police  Justice  of  the  city  of  St  Louis. 
The  charter  of  that  dty  provided  for  the  ap- 
pointment of  such  officers  by  the  mayor,  and 
with  reference  to  their  removal  provided.  In 
so  many  words,  that  It  should  only  be  for 
cause.  The  court  decided  that  this  provision 
of  the  charter  must  be  observed  before  a 
police  Justice  could  be  removed.  And  in  a 
succeeding  case.  State  ex  rel.  v.  Walbrldge, 
119  Mo.  883,  24  S.  W.  4B7,  41  Am.  St.  Bep. 
663,  this  court  refused  to  prohibit  the  mayor 
of  the  dty  of  St  Louis  from  trying  certain 
cliarges  upon  which  It  was  sought  to  re- 
move the  president  ot  the  board  of  public  im- 
provements,  holding  that  the  proceedings  in 
qnestloB  were  In  all  respects  reasonable  and 
In  conformity  t»  the  provisions  of  the  char- 
ter, whieh  spedflcally  conferred  the  power  to 
remove  said  officer  for  canse.  119  Mo.  893, 
124  S.  m  4S7,  41  Am.  St  Rep.  663. 

nie  qnestlon  was  also  presented  to  the  St 
Lools  Court  of  Appeals  upon  an  Issue  as  to 
the  validity  of  a  removal  of  the  superintend- 
ent of  the  poorhoase  by  the  commissioners  on 
charitable  Instltntlons  of  that  dty,  under  an 
authority  conferred  upon  that  body  by  the 
charter  to  remove  any  appointed  officer  of 
that  Institntlon  by  unanimous  vote  and  In 
pnrsuance  of  an  ordinance-  reaffirming  sudi 
charter  power  and  providing  "that  before 
any  such  removal  shall  be  made,  the  person 
accused  shaU  have  a  full,  opm  and  Impartial 
hearing  before  the  Commissioners."  It  was 
held  the  power  thus  given  to  the  commls- 
sionen  was  one  to  remove  for  canoe.  In  dls- 
cusalng  the  Interpretation  of  the  grants  of 
power  to  remove  appointive  officers.  It  was 
said  in  that  case,  la  consonance  with  the 
preceding  dedsions  in  this  state  aitd  else- 
where, tbat: 

"It  Is  fixity  of  tenure  that  destroya  the  pow- 
er of  removal  at  ple«8«re  .otherwise  incident 
to  the  appointing  power.    The  reason  of  this 


role  is  the  evident  repugnance  between  the  fixed 
term  and  the  power  of  arbitrary  removal.  The 
effect  of  this  rule  is  that  the  right  to  hold 
daring  ■  fixed  term  can  only  be  overcome  by 
an  express  grant  of  power  to  remove  at  pleas- 
ure. An  inferential  authority  to  reiiiove  at 
pleasure  cannot  be  deduced,  since  the  exist- 
ence of  a  defined  term,  ipso  facto  negatives 
such  an  inference,  and  implies  a  contrary  pre- 
sumption, i.  e.,  t!hat  the  incumbent  shall  hold  to 
the  end  of  his  term,  subject  to  removal  for 
cause." 

The  foregoing  language  was  expressly 
adopted  by  this  court  in  State  ex  rel.  v. 
Maroney,  191  Mo.  loc.  dt  548,  90  S.  W.  141, 
and  Is  only  quoted  again  in  order  to  set 
forth  its  logical  converse,  to  wit,  that  where 
the  power  to  remove  is  given,  expressly  or 
by  necessary  Implication,  in  the  Enabling 
Act  by  words  or  terms  d^ioting  that  it  may 
be  exercised  In  discretion,  such  power,  to 
the  extent  thus  given,  is  ex  hypothesi,  one 
which  may  be  exercised  whenever  in  the 
mind  and  Judgment  of  the  donee  of  the  power 
the  fact  or  thing  exists  upon  which  his  dis- 
cretion is  rested.  In  the  case  at  bar  the 
statute  In  express  terms  tells  the  Governor 
to  remove  any  commissioner  "upon  his  be- 
ing fully  satisfied"  of  "the  alleged  official 
misconduct"  of  such  commissioner.  It  there- 
fore falls  within  the  exact  terms  of  the 
proposition  last  stated  and  was  necessarily 
Included  tn  the  doctrine  established  when 
the  foregoing  decisions  announced  the  rule 
of  which  that  proposition  Is  the  logical  con- 
verse. 

V.  Although  the  present  case  is  the  first 
time  that  this  court  has  been  required  to 
pass  upon  a  statute  Including  within  its 
terms  language  authorizing  a  removal  by 
the  Governor  of  one  of  his  appointees  when- 
ever "fully  satisfied"  that  a  specified  reason 
exists,  or  the  power  to  remove  at  will  for 
that  reason,  yet  .it  was  Involved  In  all  the 
cases  In  this  state  where  the  removals  for 
cause  were  in  Judgment  and  which  stated 
the  exceptions  to  the  doctrine  of  removal  on 
that  ground,  and  It  has  been  directly  ad- 
judicated in  other  states  and  is  the  general 
consensus  of  the  text-writers.  A  few  cases 
will  be  dted. 

In  the  case  of  People  ex  rel.  v.  Draper,  67 
Misc.  Rep.  460,  124  N.  T.  Supp.  758,  the 
court  was  called  upon  to  construe  the  terms 
of  a  statute  permitting  the  state  commis- 
sioner of  education  "whenever  it  shall  be 
proved  to  his  satisfaction  that  any  school 
commissioner  or  other  school  officer  has  l>een 
guilty  of  any  wilful  violation  or  neglect  of 
duty,"  etc,  to  remove  such  offlclal.  The 
court  held  that  these  terms  necessarily  Im- 
plied a  power  of  removal  In  the  state  com- 
missioner of  education  without  "notice"  or 
"opportunity  of  defense,"  saying  that  It  had 
no  difficulty  In  arriving  at  this  legislative 
Intent  from  a  consideration  of  the  policy  of 
that  state  and  the  further  fact  that  when 
dealing  with  the  "board  of  education"  it 
was  expressly  provided  In  that  state  that  Its 
members  could  only  be  removed,  "for  cause 
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ahown  after  giving  notice  of  tbe  cbarge  and 
opportunity  of  defense."  The  facts  of  the 
New  Tork  case  are  strikingly  similar  to  the 
facts  of  the  instant  case  and  the  leglslatiye 
action  in  this  state,  which  provides  for  a 
similar  distinction,  as  has  been  shown,  when 
referred  to  the  power  of  removal  of  a  mem- 
ber of  the  police  force. 

In  the  case  of  State  ex  rel.  v.  Burke,  8 
Wash.  412,  36  Pac.  281,  the  statute  authorized 
the  Governor  to  remove  the  members  of  the 
capitol  commission  board  appointed  until 
the  completion  and  acceptance  of  the  state 
building,  unless  sooner  removed  for  cause 
by  the  Governor.    It  was  said: 

"It  seems  to  be  wen  settled  that  the  LeRisla- 
ture  in  creating  an  office  may  limit  the  dura- 
tion of  the  term  in  any  way  it  deems  fit.  if 
there  is  no  constitutional  provision  which  would 
fix  the  term.  It  might  make  it  determinable 
at  the  pleasure  of  the  Governor  or  any  other 
person.  In  this  case  the  power  was  intrusted 
to  the  Governor— to  act,  it  is  true,  upon  certain 
([rounds— yet  his  action  •  •  *  would  be 
purely  discretionary." 

It  was  accordingly  ruled  the  Governor 
might  remove  such  officers  without  charges, 
notice  or  a  trial,  and  that  his  power  In  this 
respect  rendered  an  otherwise  definite  term 
an  Indefinite  one,  and  that  the  use  of  the 
words  "for  cause"  did  not  alter  the  nature 
of  the  power  vested  in  the  Governor  since 
the  act  specified  no  particular  misconduct 
or  wrongdoing,  "nor  any  manner  of  removal 
other  than  it  shall  be  by  the  Governor." 

In  the  case  of  Hertel  v.  Bolsmenue,  229  IlL 
474,  82  N.  E.  298,  a  statute  almost  identical 
In  language  with  the  one  passed  on  by  the 
Supreme  Court  of  Washington  was  presented 
for  review.  The  Illinois  statute  provided  for 
the  removal  by  the  trustees  of  schools  of  a 
township  treasurer  appointed  for  a  term  of 
two  years,  for  good  and  sufficient  cause.  The 
court  held  that  this  statutory  provision  was 
a  mere  generality  uncoupled  with  any  re- 
quirement of  a  formal  charge  or  notice  to  the 
incumbent,  and  that  it  might  be  exercised  at 
will. 

In  the  case  of  Ayres  v.  Hatch,  176  Mass. 
loc.  dt.  491,  66  N.  B.  612,  provision  was 
made  In  the  dty  charter  for  the  removal 
by  the  mayor  of  any  officer  appointed  by 
him  for  such  cause  as  the  mayor  might  deem 
sufficient.  In  that  case  the  mayor  exercised 
the  authority  thus  given  to  him  without  pre- 
ferring charges  or  giving  notice  and  holding 
a  trial,  stating  as  his  only  reason  that  the 
removal  was  for  "the  good  of  the  service." 
The  court  held  that  this  statute  gave  him  a 
discretionary  power  for  that  reason  to  re- 
move his  appointee.  To  the  same  effect  are 
OlJowd  V.  Boston,  149  Mass.  lo&  dt.  444,  21 
N.  E.  949 ;  Atty.  Gen.  v.  Brown,  1  Wis.  614 ; 
State  V.  McGarry,  21  Wis.  602 ;  State  ex  rel. 
V.  Grant,  14  Wyo.  loc.  dt.  57,  81  Pac.  795, 
82  Pac.  2, 1  L.  R.  A.  (N.  S.)  5S8,  116  Am.  St. 
Bep.  982;  People  v.  Welty,  76  111.  App.  loc. 
clt  522 ;  Trimble  v.  People,  19  C!olo.  loc.  dt 
197.  34  Fac.  981,  41  Am.  St  Bep.  286;   Wil- 


cox T.  People,  90  111.  186;  State  ex  rel.  Atty. 
Gen.  V.  Doherty,  26  La.  Ann.  120,  13  Am. 
Rep.  131. 

VI.  It  is  unnecessary  to  apply  tbe  foil 
strength  of  the  doctrine  announced  in  the 
foregoing  persuasive  rulings  in  other  states. 
It  is  sufficient  in  order  to  determine  the  ex- 
tent of  the  power  of  amotion  vested  in  the 
Governor  by  the  statutes  under  review  to  as- 
certain the  meaning  of  the  language  employ- 
ed by  applying  to  it  the  principles  governing 
the  removal  of  officers  as  declared  by  repeat- 
ed decisions  of  this  court  and  the  most  rigid 
rules  elsewhere. 

[3]  It  will  be  seen  at  a  glance  that  the 
statute  (section  8770,  supra)  does  not  give  a 
definite  term  to  tbe  appointee;  for,  while  It 
mentions  three  years  tCa  the  possible  limit  of 
the  appointment,  yet  it  prefaces  that  state- 
ment with  the  words  "except  as  hereinafter 
provided."  By  this  conjunction  of  language 
no  definite  term  of  office  could  arise  except 
the  provision  thereinafter  for  ending  It 
should  not  happen,  onils  language  evidently 
creates,  by  the  greatest  stretch  of  construc- 
tion, only  a  conditional  term  of  office  whose 
existence  depended  wholly  upon  the  exerdse 
by  the  Governor  of  the  power  to  remove 
"thereinafter"  spedfled  in  the  statate. 

As  has  been  seen,  the  words  granting  this 
power  vested  it  wholly  in  the  Governor  of 
this  state  with  authority  to  exercise  it  "up- 
on his  being  fully  satisfied"  of  tbe  "official 
misconduct"  of  any  commissioner.  It  will  be 
noted  that  this  language  provides  no  method 
of  inquiry  on  the  part  of  the  Governor  be- 
fore arriving  at  the  mental  state  of  satis- 
faction as  to  the  official  misconduct  upon  the 
existence  of  which  his  power  to  order  a  re- 
moval arises  under  the  statute;  the  sole  re- 
quirement being  a  state  of  personal  satisfac- 
tion on  his  part  that  a  member  of  tbe  board 
of  police  commissioners  has  been  guilty  of 
some  offldal  misconduct  The  statute  whoUy 
refrains  from  specifying  or  defining  this 
ground  of  removal  by  any  terms  of  specifica- 
tion or  definition.  It  simply  made  it  the  du- 
ty of  the  Governor  to  satis^r  blmaelf  that 
the  party  to  be  removed  was  guilty  of  some 
or  any  misbehavior  or  neglect  of  duty  fall- 
ing within  the  meaning  of  the  general  terms 
"official  misconduct"  These  are  terms  of  the 
broadest  generality  and  comprehensiveness, 
and  were  designed  by  the  lawmakers  to  ena- 
ble the  Governor  to  conduct  a  corresponding- 
ly wide  inquiry  with  authority  to  act  the 
moment  he  was  "fully  satisfied"  that  any 
such  appointee  was  guilty  of  any  dereliction 
of  offldal  duty.  X>lBcretionary  power  thns 
invested  in  the  Governor  was  uncontrolled 
except  that  it  could  only  be  exerdsed  with 
reference  to  Improper  conduct  on  tbe  part  of 
a  police  commissioner  In  disdiarging  his  do- 
ty as  the  direct  representative  of  the  chief 
executive  in  the  maintenance  of  peace,  sup- 
pression of  disorder,  and  the  prevention  of 
crime.    The  Governor  was:  not  anthMlzed  to 
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remove  «n<4»  offldal  for  any  otber  reason. 
But,  once  he  was  ttlly  satlsfled  In  hla  own 
mind  of  the  existence  of  any  act  or  omission 
falling  within  the  broad  language  of  the  stat- 
ute, hia  power  to  remore  was  subject  to  no 
restraint  or  limitation  whatever.  Since  the 
statute  under  review  gives  him  fall  discretion 
to  act  by  express  authority  therein  contained, 
tt  does  not  fall  within  the  purview  of  any  of 
the  rollngB  In  this  state  or  elsewhere  denying 
the  existence  of  the  right  to  remove  an  officer 
at  will  where  he  was  appointed  for  a  definite 
term  and  where  the  statute  authorizing  his 
removal  does  not  expressly  or  by  necessary 
Implication  give  that  power.  In  the  Instant 
case  the  Acting  Oovemor  of  this  state  filed 
In  the  office  of  the  secretary  of  state  his  or- 
der removing  the  respondent,  expressly  stat- 
ing In  sQCh  order  the  statutory  reason  for  his 
action.  Both  In  reason  and  xmder  the  stand- 
ards fixed  by  the  decisions  In  this  state 
this  action  of  the  Gtovernor  was  the  perform- 
ance of  the  duty  imposed  upon  him  by  stat- 
ute, and  he  would  have  been  unfaithful  to 
bis  oUlgatlons  to  the- people  of  this  state  If 
be  had  permitted  a  member  of  the  board  of 
police  commissioners  to  remain  in  office  after 
being  fully  satisfied  that  he  was  abusing  the 
trust  lmi>08ed  ui>on  him  by  his  appointment 
and  by  the  law  defining  the  duties  of  such 
office. 

[4]  Beapondent  calls  our  attention  to  the 
miing  in  the  case  of  State  ex  rel.  v.  Maroney, 
•apra.  There  Is  nothing  In  the  discussion  of 
the  law  In  that  case  at  variance  with  the 
legal  principles  applied  In  the  case  under  re- 
view ;  for  It  quotes  and  affirms  the  previous 
decisions  of  this  court  from  which  the  con- 
dnsions  reached  In  the  present  case  are  de- 
duced. In  the  Maroney  Case  the  court  was 
considering  the  power  of  a  board  of  election 
commissioners  to  remove,  for  causes  speci- 
fied In  the  statute  giving  them  that  power, 
certain  Judges  and  clerks  appointed  to  con- 
duct an  election.  Such  officers  were  appoint- 
ed tor  a  term  of  90  days  and  the  board  of 
election  commissioners  given  power  to  re- 
move If  any  such  appointee  was  "found  not 
to  possess  the  statutory  qualifications  or  to 
be  guilty  of  neglect  of  duty  or  of  any  official 
misconduct"  The  term  "find"  is  thus  de- 
fined in  law:  "To  ascertain  by  Judicial  in- 
quiry." 19  Cyc.  p.  534,  par.  3.  Also:  "To 
determine  and  declare  an  issue  of  fact  by  its 
verdict  or  decision  as  a  court  or  Jury."  Web- 
ster's New  Intemat  Diet.,  word  "find,"  v.  L, 
Law.  According  to  this  meaning  of  the 
term  "found,"  the  statute  in  question,  which 
Included  that  word,  required  the  board  of 
election  commissioners  to  make  a  semljudl- 
dal  inquiiy,  the  necessary  incidents  of  which 
were  notice  of  charges  and  an  opportunity  to 
be  heard  before  removing  the  Judges  and 
clerks  appointed  by  it.  So  regarded,  the  stat- 
ute in  question  by  its  terms  limited  the  pow- 
er to  remove  sutA  officers  for  cause  and  the 
neceaaary  incidents  of  such  removals.    It  is 


dear,  therefore,  that  tbe  Maroney  Oase  is  no 
authority  for  a  similar  ruling  in  tbe  one  at 
bar.  Here,  as  has  been  shown,  the  iwwer  to 
remove  was  Inserted  in  the  statute  and  rests 
in  the  discretion  of  the  Governor  upon  pre- 
scribed grounds,  the  existence  of  which  he  Is 
allowed  to  determine  to  his  own  satisfaction. 
The  return  shows  that  the  reasons  given  fbr 
his  action  were  in  strict  conformity  to  the 
statutory  power.  He  was  thus  possessed  of 
Jurisdiction  to  act,  and  his  exercise  of  that 
Jurisdiction  was  the  discharge  of  an  execu- 
tive duty  Imposed  on  him  as  the  Governor  of 
the  state,  which  Is  not  reviewable  by  the 
courts.  State  ex  rel.  v.  Stone,  120  Mo.  loc. 
clt.  433,  484,  25  S.  W.  376,  23  L.  R.  A.  194,  41 
Am.  St  Bep.  705. 

Of  the  Maroney  Case  it  is  enough  to  say 
that,  while  not  amiss  in  Its  statements  of 
l^al  principles,  it  goes  to  the  verge  of  the 
law  In  applying  them  to  the  facts  in  Judg- 
ment, and  can  only  be  supported  on  the 
ground  of  the  technical  meaning  given  to  the 
word  "find,"  of  which  the  word  "found"  in 
the  act  is  the  past  partldple. 

Our  conduslon  is  that  the  Judgment  of  the 
trial  court  should  be,  and  is,  affirmed. 

FARIS,  WALKER,  and  BLAIB,  JJ., 
concur.  WOODSON,  0.  J.,  not  sitting. 
QBAVBS  and  RE3VBLLE,  JJ.,  dissent 

BLAIB,  J.  (concurring).  In  this  case  tbe 
statute  expressly  provides  ndther  a  hearing 
nor  removal  at  pleasure.  It  is  sometimes 
said  that'  unless  removal  at  pleasure  is  ex< 
pressly  provided,  notice  and  hearing  will  be 
implied.  This  Is  well  enough  In  case  the 
right  to  remove  is  conditioned  upon  the  ac- 
tual existence  of  a  disqualifying  fact,  offi- 
cial ndsoonduct  guilt  of  some  criminal  of- 
fense, etc.  On  the  other  hand,  in  case  there 
arises  out  of  the  statute  a  necessary  Impli- 
cation that  notice  and  hearing  are  not  re- 
quired, such  notice  and  hearing  cannot  be 
required.  What  is  necessarily  implied  is  as 
much  a  part  of  the  statute  as  what  is  ex- 
pressly enacted.  The  statute  here  applicable 
empowers  the  Governor  to  remove  in  case 
he  is  "fully  satlsfled"  of  tbe  commissioner's 
official  misconduct.  Had  the  statute  provided 
merdy  that  the  Governor  might  remove  "for 
official  misconduct,"  It  would  have  been  well 
enough  to  imply  notice  and  hearing  before 
removal.  Such  a  provision  reasonably  could 
be  held  to  ccmdltlon  tbe  right  to  remove 
upon  the  existence  in  fact  of  offldal  miscon- 
duct on  the  part  of  the  officer.  When  notice 
and  hearing  are  implied,  they  must  be  Im- 
plied for  the  purpose  of  trying  the  question 
whether  tbe  condition  has  arisen  upon  wbldl 
the  statute  authorizes  tbe  removing  power 
to  act  Obviously  no  other  matter  could  be 
tried.  Under  the  statute  Involved  in  tlila 
case  the  condition  precedent  to  the  exerdsa 
of  the  power  to  remove  is  that  the  Govern- 
or shall  be  "fully  satisfied"  that  the  commis- 
sioner has  been  guilty  of  official  misconduct. 
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not  that  tbe  commissioner  shall  have  been  so 
guilty.  It  Is  plain  nothing  could  be  tried  in 
a  hearing  under  this  statute  save  the  ques- 
tion whether  the  Governor  was  "fully  satis- 
fied," and  it  Is  equally  plain  that  question  is 
not  triable  at  all.  The  idea  of  a  trial  before 
the  Governor  to  determine  what  the  Govern- 
or thinks  is  a  novel  suggestion.  The  Govern- 
or might  conceivably  permit  an  official  to  be 
heard  in  order  to  reach  a  correct  conclusion, 
but  in  this  case  tbe  Governor  has  declared 
himself  fully  satisfied  and  has  acted,  and 
courts  cannot  add  to  the  statute  conditions 
tba  Legislature  did  not  include. 


STATBl,  on  Int  of  BABKEK,  Atty.  Gen.,  t. 
McDONAIiD.     (No.  18716.) 

(Supreme  Court  of  Missouri.    In  Banc    Oct. 
21,  1916.) 

Error  from  Circuit  Court,  Buchanan  County; 
Nat  M.  Shelton,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  the  State,  on  the  information  of  John  T. 
Barker,  Attorney  General,  aKainst  Joseph  I. 
McDonald,  to  oust  respondent  from  the  office 
of  Police  Commissioner  of  the  City  of  St  Jo- 
seph. Judgment  of  ouster,  and  defendant 
brmgs  error.    Affirmed. 

Lucian  J.  Eastin,  William  Beiter,  and  Vinton 
Pike,  all  of  St  Joseph,  for  plaintift  in  error. 
John  T.  Barker,  Atty.  Gen.  (Kenneth  0.  Sear», 
Asst  Atty.  Gen.,  of  connsel),  for  defendant  in 
error. 

BOND,  J.  Tbis  cause  involves  the  same  ques- 
tions of  law  which  are  decided  in  State  ex 
rel.  Barker  v.  U.  G.  Crandall  (No.  19715)  190 
S.  W.  888,  and  for  the  reascms  given  in  that 
opinion  the  jud)nnent  of  the  circuit  court  in 
this  case  is  also  affirmed. 

FARIS,  WALKER,  and  BLAIB,  JJ.,  eoncar. 
BEVELLB  and  GRAVES,  JJ.,  dissent 
WOODSON,  C.  J.,  not  sitting. 


STATE,  on  Inf.  of  ATTOBNEY  GBNEBAIj, 

V.  ARKANSAS  LXJMBEB  CO.  et  aL 

(No.  16146.) 

(Supreme  Gonrt  of  Missonri.     In  Banc.    Dee. 
21,  1916.) 

Courts  «=»2(I7(1)— Supbemb  Court  of  Mis- 

BOUBI— POWBBS  INCIDKNTAL  AND  ANCIIXABT 

to   lascANOB   or    Obioinal    Wbit&— Gab- 

MISHMKNT. 

Under  Const  art  6,  I  S,  giving  the  Su- 
preme Court  power  to  issue  writs  of  quo  war^ 
ranto  and  other  original  remedial  writs  and  to 
hear  and  determine  the  same,  such  court  has  ju- 
risdiction of  a  garnishment  proceeding  inciden- 
tal to  the  enforcement  of  judgment  for  a  fine 
in  quo  warranto  proceedings,  although  the  gar- 
nishees are  not  entitled  to  a  jury  trial  upon  the 
hearing  of  the  case  in  Supreme  Court,  and 
would  be  entitled  to  jury  trial  if  tried  in  the 
circuit  court  and  altnough  tbe  garnishees  are 
not  t-arties  to  the  original  suit ;  for  the  consti- 
tutional grant  of  jurisdiction  to  issue  ori^nal 
writs  carries  with  it  the  necessary  and  inciden- 
tal powers  to  enforce  judgments  and  decrees 
thereon. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Cent 
Dig.  {  646;    Dec.  Dig.  <S=>207(1).] 


Original  proceeding  in  quo  warranto  by  tbe 
State^  on  tbe  information  of  the  Attorney 
General,  against  tbe  Arkansas  Lumber  C<Hn- 
pany  and  others.  Garnishment  proceedings 
to  enforce  the  Judgment  for  a  fine  were  insti- 
tuted and  the  garnishees  move  to  dLsmiss. 
Motion  overruled. 

The  facts  of  thla  case  are  few,  and  may 
be  tersely  stated  In  the  following  language: 

"The  state,  upon  inf<Hrmation  of  the  Attorney 
General,  Instituted  her  proceeding  quo  warranto 
in  this  court  several  years  since,  against  vari- 
ous incorporated  companies,  foreign  and  domes- 
tic, charging  sundry  violations  of  her  anti-trust 
statutes,  and  seeking  the  forfeitate  of  the  cor- 
porate franchises  of  the  alleged  defenders  (i. 
e.,  the  forfeiture  of  corporate  existence  as  to 
domestic  companies  and  of  the  right  to  continue 
in  business  in  the  state  as  to  the  strangers). 
After  much  travail  by  litigants,  counsel,  com- 
missioner, and  court,  this  proceeding  culminat- 
ed, so  far  as  concerns  the  Bradley  Lumber 
Company,  in  the  assessment  here  of  a  fine  of 
$50,(X)0,  to  be  levied  on  its  possessions,  as  well 
as  of  a  judgment  of  ouster  from  its  corporate 
franchise.  Vide  260  Mo.  317,  169  S.  W.  145. 
The  fine  thus  levied  was  not  paid.  An  execu- 
tion was  issued  out  of  this  conrt,  and  returned 
unsatisfied.  Thereupon  the  plaintifE  applied  to 
this  court  by  proper  proceeding  for  a  citation 
against  the  defendant  Bradley  Lumber  Com- 
pany to  discover  assets.  Upon  a  hearing  of  this 
matter  before  a  commissioner,  information  was 
obtained  which  led  the  state  to  believe  that  tbe 
garnishees  herein  are  indebted  to  said  defend- 
ant Thereupon  an  alias  exeention  was  issned 
upon  request  of  plaintiff,  and  the  marshal  of 
this  court  was  directed  to  garnish  the  garnishees 
herein  upon  said  execution.  This  was  accord- 
ingly done.  The  garnishees  appear  before  this 
court  and  move  toe  court  to  dismiaa  the  gar- 
nishment proceedings,  for  the  reasons:  First 
that  this  court  is  without  jurisdiction  to  heat, 
try,  or  determine  an  original  proceeding  in 
gami^unent ;  second,  because  garnishees  are  en- 
titled to  a  trial  by  jury  upon  issues  of  fact 
which  may  arise  in  the  cause;  third,  because 
there  is  no  vaUd  judgment  against  the  defend- 
ant Bradley  Lumber  Company." 

John  T.  Barker,  Atty.  Gen.,  and  Lee  B. 
Ewlng,  Asst  Atty.  Gen.,  for  plaintiff.  Jones, 
Hocker,  Sullivan  &  Angert,  of  St  Louis,  for 
defendants. 

WOODSOJT,  J.  (after  atating  the  facts  as 
above).  I.  (Tounsel  for  the  garnishees  first 
Insist  that  this  court  has  no  original  Jurisdic- 
tion of  a  garnishment  proceeding,  and  assign 
as  their  reason  therefor  that  its  Juriadictlon 
is  appellate  only,  except  as  otherwise  provid- 
ed by  the  CX>nstitutlon,  and  cite  In  support 
thereof  sections  2  and  8  of  article  6  of  the 
Constitution. 

"Sec.  2.  Supreme  Court,  JwUdietion  o/.— The 
Supreme  Court  except  iii  cases  otherwise-  di- 
rected by  this  Gonstitntion,  diall  have  appdlate 
jurisdiction  only,  which  shall  be  coextensive  with 
the  state,  under  the  restrictions  and  limitations 
in  this  Constitution  provided." 

"Sec.  8.  Suftreme  QoUrt,  Bv9«rin,Uii%iimg  Oonf 
trol  of— Power  to  Itaue  Origmal  Write.— Tht 
Supreme  Court  shall  have  a  general  superintend- 
ing control  over  all  inferior  courts.  It  shall 
have  power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari  and  other 
original  remedial  writs,  and  to  hear  and  deter- 
mine the  same." 
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In  the  sense  In  which  counsel  for  the  gar- 
nishees speak,  they  are  correct  in  saying  that 
the  Jurisdiction  of  this  conrt  Is  appellate 
only,  except  to  Issue  the  original  writs  named 
In  said  third  clause  of  the  Constitution,  and 
that  a  garnishment  proceeding  Is  statutory, 
and  not  one  of  the  original  writs  mentioned 
In  said  constitutional  prorislon  is  equally 
true  as  shown  by  all  of  the  authorities.  It  Is 
also  true  in  the  sense  in  which  counsel  con- 
tend that  the  Legislatare  has  no  power  to 
confer  original  Jurisdiction  upon  this  conrt 
to  try  garnishment  proceedings;  but  that  is 
not  the  legal  proposition  the  Attorney  Gen- 
eral here  presents  for  determination.  The 
Attorney  General's  position  is  that  this  conrt, 
by  express  authority  of  said  section  3  of  the 
Constitution,  has  Jurisdiction  to  issue  writs 
of  quo  warranto,  and  to  try  and  enforce  the 
Judgments  it  may  render  in  any  such  case, 
and  that  such  grant  of  Jurisdiction  to  this 
court  carries  with  it  the  necessary  and  inci- 
dental powers  necessary  to  enforce  its  Judg- 
ments and  decrees.  That  Is  the  well-settled 
law  of  this  state  and  others,  as  decided  in 
the  following  cases:  State  ex  rel.  t.  Assur- 
ance Co.,  251  Ma  loc.  Clt.  296-302,  158  S.  W. 
640,  46  L.  B.  A.  (N.  8.)  956,  Ann.  Oas.  1915A. 
1247;  Shull  t.  Boyd,  261  Mo.  loc.  dt.  476- 
477.  168  S.  W.  813;  In  re  Sanford,  2S6  Mo. 
loc.  dt  692,  139  S.  W.  876;  Phelps  t.  Mu- 
tual Beaerre  Fnnd  L.  AssX  112  Fed.  453,  60 
0.  C.  A.  S39,  6  L.  R.  A.  717;  KlKS  ▼•  John- 
son County,  6  Wall.  loc.  clt.  187,  197,  18  L. 
Ed.  768 ;  Goodrich  t.  Staples,  2  Cush.  (Mass.) 
258 ;  McGlnty  t.  Blchmond,  27  La.  Ann.  606 ; 
11  Cyc.  677,  678. 

It  cannot  be  logically  contended.  In  the  ab- 
sence of  a  statute  to  the  contrary,  that  the 
application  of  a  common-law,  equitable,  or 
statutory  remedy  to  enforce  the  Judgment  or 
decree  at  a  court  having  Jurisdiction  to  ren- 
der the  same  is  an  assumption  of  additional 
powers.  The  power  of  a  court  to  render  a 
Judgment  is  quite  different  from  adopting  an 
existing  remedy  to  enforce  the  same  after  its 
rendition.  Even  a  statute  affecting  a  reme- 
dy may  be  perfectly  valid,  while,  if  it  affects 
the  rights  of  the  parties  in  the  matter  to 
which  the  remedy  is  designed  to  accomplish, 
it  might  be  void  for  constitutional  reasons. 
Such  statutes  are  numerous,  and  the  bo<^ 
are  full  of  cases  drawing  this  distinction. 

The  case  of  State  ex  inf.  Attorney  General 
T.  Arkansas  Lumber  Ca  et  al.,  supra,  out  of 
which  tbls  proceeding  grew,  was  an  original 
proceeding  brought  In  this  court  by  quo  war- 
ranto, to  oust  the  defendants  from  doing 
business  in  this  state.  This  court  unques- 
tionably had  Jurisdiction  to  hear  and  deter- 
mine that  case,  and,  as  it  has  repeatedly 
held,  bad  the  power  to  pronounce  the  Judg- 
ment or  decree  therein  rendered.  Therefore 
If  it  be  true,  as  previously  stated,  that  a 
grant  of  Jurisdiction  to  a  court  carries  with 
It  the  necessary  and  incidental  powers  essen- 
tial to  effectuate  It,  then  the  form  of  the 


remedy  resorted  to  In  order  to  enforce  that 
Judgment,  In  so  far  as  the  Judgment  debtor 
Is  concerned,  is  wholly  Immaterial,  and  the 
mere  fact  that  an  auxiliary  proceeding  In  the 
nature  of  a  garnishment  proceeding,  as  tbls 
Is,  is  resorted  to  in  this  court  in  order  to 
reach  money  or  property  of  the  Judgment 
debtor  in  the  hands  of  these  third  persons,  no 
more  concerns  them  than  if  a  similar  pro- 
ceeding had  been  brotight  against  them  in  the. 
circuit  court  to  enforce  said  Judgment  of  this' 
court,  Just  so  long  as  the  proceedings  do  not 
deprive  them  of  any  of  their  Individual  prop- 
erty, and  Lb  confined  to  that  of  the  Judgm.ent 
debtor  found  in  their  possession. 

But  counsel  for  the  garnishees  Insist  that 
the  form  In  which  this  proceeding  is  to  be 
tried  is  of  great  Importance  to  them.  In  that, 
if  tried  In  the  circuit  court,  they  would  be 
entitled  to  a  Jury,  but  not  so  If  tried  In  this 
court  Both  of  those  propositions  might  well 
be  conceded,  but  it  would  not  from  that  fact 
necessarily  follow  that  this  court  has  no  Ju- 
risdiction to  hear  this  ancillary  proceeding; 
but  npon  the  contrary,  the  law  seems  to  be 
well  settled  that  whenever  a  court  has  Ju- 
risdiction of  the  main  subject-matter  of  a 
cause,  that  fact  gives  it  Jurisdiction  over  all 
of  the  incidents  thereof.  See  cases  before 
dted. 

Practically  the  same  contention  was  made 
by  counsel  for  defendants  in  the  case  of 
State  ex  Inf.  v.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902.  There  it  was  contended  that 
becapse  the  bntl-tmst  laws  of  the  state  made 
the  formation  of  pools,  trusts,  combinations, 
etc.,  of  commodities  a  crime,  the  defendants 
were  entitled  to  a  trial  by  a  Jury.  Under 
those  facts  this  court  held  that  while  it  had 
no  original  Jurisdiction  over  criminal  prose- 
cutions, but  In  a  proceeding  upon  a  pro- 
ceeding npon  Information  in  the  nature  of  a 
quo  warranto  to  forfeit  their  franchises  for 
a  violation  of  the  law,  and  to  Impose  penal- 
ties for  that  violation,  was  a  dvU  suit  and 
that  this  court  had  Jurisdiction  to  hear  the 
cause,  and  that  it  was  Immaterial  whether 
or  not  the  defendants  were  also  guilty  of  a 
crime  which  would  subject  them  to  criminal 
prosecution  upon  an  indictment  before  the 
circuit  court  and  a  Jury.  That  case  followed 
previous  rulings  of  this  court  and  it  has 
been  followed  In  subsequent  cases.  Conse- 
quently it  must  be  considered  as  settled  that 
because  there  are  Involved  in  this  class  of 
cases  certain  issues  of  fact  which,  if  tried  in 
the  drcult  court,  would  entitle  a  defendant 
to  a  trial  by  a  Jury  is  no  reason  or  authority 
for  holding  they  are  entitled  to  a  Jury  trial 
in  this  court  involving  similar  facts.  Both 
courts  are  created  by  the  Constitution,  and 
to  the  extent  mentioned  they  have  coK)rdl- 
nate  Jurisdiction  over  the  matters  mentioned ; 
and,  if  the  case  is  tried  in  the  drcult  court 
they  might  be  entitled  to  a  trial  by  a  Jury, 
but  not  so  If  the  trial  takes  place  in  this 
court  , 
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Moreover,  It  seems  Illogical  to  me  to  say 
that  a  court  has  jurisdiction  over  the  main 
subject-matter  of  an  action,  but  has  no  Ju- 
risdiction over  the  matters  that  are  merely 
Incidental  thereto.  This  proceeding  being  In 
the  nature  of  an  equitable  garnishment,  seek- 
ing to  follow  and  subject  the  assets  of  the 
Bradley  Lumber  Oompany,  a  trust  fimd  for 
the  payment  of  its  debts,  alleged  to  have  been 
transferred  by  It  to  the  garnishees  in  order 
to  evade  the  payment  of  the  judgment  of  this 
court,  pronounced  against  it  In  the  case  of 
State  ez  inf.  Attorney  General  t.  Arkansas 
Lumber  Co.  et  al.,  supra,  falls  squarely  with- 
in the  ruling  of  the  Supreme  C!ourt  of  the 
United  States  in  the  cases  of  White  t.  Ewing, 
159  U.  S.  86,  15  Sup.  Ct  1018,  40  L.  Ed.  67, 
Morgan  et  al.  v.  Texas  C.  Ry.  Co.,  187  U.  S. 
171,  11  Sup.  Ct.  61,  34  L.  Ed.  625,  and  Rouse 
V.  Homsby,  161  U.  S.  588,  16  Sup.  Ct  610, 
40  L.  Ed.  817.  In  the  first  case  cited  the 
facts  thereof  were  substantially  as  follows: 

"The  Cardiff  Cool  '&  Iron  Company,  a  oor^ 
poration  of  Tennessee,  becoming  insolTent,  a 
creditors'  bill  was  filed  in  the  Circuit  Court 
for  the  Eastern  District  of  Tennessee  by  George 
F.  Bosworth,  a  citisen  of  Maasacbusetts,  and  a 
judgment  creditor  of  the  company,  setting  forth 
the  insolvency  of  the  company,  the  wasting  of 
its  assets,  etc.,  and  praying  for  a  sale  of  the 
property,  the  coUection  of  its  choses  in  action, 
the  appointment  of  a  receiver,  and  for  an  injunc- 
tion. In  pursuance  of  the  prayer  of  this  bill 
the  appellee,  Ewing,  was  appointed  receiver  of 
the  company,  ordered  to  take  possession  of  its 
assets,  and  to  manage  and  protect  the  same 
for  the  benefit  of  the  creditors  under  orders 
from  the  court  All  creditors  were  ordered  to 
file  their  claims," 

After  the  receiver  qnalified,  said  coort  or- 
dered him  to  bring  suit  in  the  same  court 
against  certain  debtors  of  the  company,  one 
of  whom  was  White,  the  plaintiff  in  error,  he 
having  been  in  debt  to  the  company  for  a  sum 
less  than  $2,000.  The  point  was  made  that 
the  United  States  Court  bad  no  Jurisdiction 


of  the  subject-matter  of  the  suit,  for  the  rea- 
son that  it  was  for  a  sum  less  than  $2,000. 
In  overruling  the  objection  to  the  jurisdic- 
tion of  the  court,  the  Supreme  Court  of  the 
United  States  said: 

"The  Circuit  Court  obtained  jurisdiction  over 
the  Cardiff  Coal  ft  Iron  Company  by  the  filing 
of  the  original  creditor's  bill  by  Bosworth,  a 
citiaen  of  Massachusetts,  and  by  the  appoint- 
ment of  a  receiver,  and  any  suit  by  or  against 
such  receiver,  in  the  course  of  the  winding  up 
of  such  corporation,  whether  for  the  collection 
of  its  assets  or  for  the  defense  of  its  property 
rights,  must  be  regarded  as  ancillary  to  the 
main  suit,-  and  as  cognizable  in  the  Circuit 
Court  regardless  either  of  the  citizenship  of  the 
parties,  or  of  the  amount  in  controversy.  Free- 
man V.  How«,  2S  How.  460.  460. 16  U  Ed.  47»; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct 
27,  28  L.  Ed.  14B;  Dewey  v.  West  Fairmont 
Gas  Coal  Co.,  123  U.  S.  329,  8  Sup.  Ct  14S, 
31  L.  Ed.  179 :  In  re  Tyler,  149  U.  8.  164,  181, 
13  Sup.  Ct  785,  87  L.  Ed.  689 ;  Boot  v.  Wool- 
worth,  150  U.  8.  401,  413,  4  Sup.  Ct  136,  37 
L.  Ed.  1123;  Bouse  v.  Letcher,  156  U.  S.  47, 
48,  16  Sup.  Ct  266,  89  L.  Ed.  841." 

The  other  two  cases  announce  tbe  same 
mle. 

As  previously  stated,  ttie  case  at  bar  is  an 
anciUary  proceeding  to  the  original  cause  of 
the  State  ez  inf.  v.  Arkansas  Lumber  Co.  et 
al.,  sapra,  and  this  court  having  had  Juris- 
diction of  tbe  parties  to  and  subject-matter 
of  that  suit,  one  of  which  was  the  Bradley 
Lumber  Company,  it  necessarily  follows  that 
this  court  has  Jurisdiction  of  the  sabject- 
matter  of  and  parties  to  this  ancillary  pro- 
ceeding, although  the  garnishees  were  not 
parties  ta  the  original  suit;  neither  was 
White  a  party  to  the  original  suit  of  Bos- 
worth V.  Cardiff  Coal  ft  Iron  Co,  In  whldi 
Ewing  was  appointed  receiver. 

There  are  other  propositions  discnssed  by 
counsel,  but  tbe  views  stated  render  it  un- 
necessary for  us  to  discuss  them. 

For  the  reason  stated,  the  motion  to  dis- 
miss the  gamistiment  proceeding  is  overruled. 
AU  concur,  except  BLAIB,  J.,  not  sUting. 
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STATE  ex  nsl.  McWILLIAMS,  Pros.  Atty,  T. 

LITTLE  RIVEK  DRAINAGE  DIST. 

et  «L     (No.  19679.) 

(Supreme  Oonrt  of  lUasouri.    In  Banc    Dec 
21.  1918.) 

1.  JnsoMKiiT  4s32S2(6)— BiLitr  —  OoRroBMi 
IT  TO  Plbadinos— Genebai.  Pbater. 

The  court,  sitting  as  chancellor,  is  not  bound 
by  plaintUTs  prayer  for  specific  relief,  if  plain- 
tiff's pleadings  and  proof  show  him  entitled  to 
general  relief  or  other  and  different  relief,  where 
plaintiff  prays  generally  "for  such  other  and 
further  relief  as  to  the  court  shall  seem  just 
and  proper." 

[Ed.   Note.— For   other  cases,   see   Judgment, 
Cent.  Dig.  {  442;   Dec.  Dig.  «s>252(5).] 

2.  Appeai.  aitd  Ekkob  4=>719a)>  1078(1)  — 
Assignment  of  Ebbob— Bkees'b— Waitxb. 

Constitutional  questions  neither  assigned  as 
error  nor  specifically  referred  to  in  ap];>ellant'i 
brief  win  be  assumed  to  be  waived  or  abandoned. 
[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error.  Cent.  Dig.  |i  2968,  2972,  2980,  2981, 
3490,  4256 ;   Dec.  Dig.  «=»719(1),  1078(1).] 

3.  Appeal  and  Esbob  •s>1078(1)~Waiveb  ot 

APPEAI/— lUPOBTANCE  O'  QlTEBTIONa. 

Where  questions  raised  in  a  case  are  im- 
portant and  involve  numerous  counties  in  the 
state,  the  court  may  consider  them,  although  it 
ia  warranted  under  the  rules  in  treating  them  aa 
waived,  where  respondent'*  counsel  dqes  not 
urge  such  waiver. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent:  Dig.  {  4258;  Dec.  Dig.  «=»1078(1).] 

4.  Drains  ^=»45— Bjoht  to  Cbobs  —  Hioh- 

WATB. 

In  view  of  Const,  art.  6, 1 12,  as  to  jnriadio- 
tion  of  county  courts,  and  article  9,  |  1,  recog^ 
nizing  counties  as  legal  subdivisions  of  the  state, 
the  Legislature  may  grant  drainage  districts  the 
right  to  cross  public  highways  without  requir- 
ing, as  condition  precedent,  the  obtaining  of 
the  consent  thereto  ol  the  several  coontieB 
wherein  a  highway  lies  or  of  the  county  courts 
of  such  counties. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  f  56;    Dee.  Dig.  <»e945.] 

5.  HioKWATB  «=980— JtmsDicnoN  OF  Stats 
AND  Counties. 

In  opening,  vacating,  improving,  repairing, 
and  dealing  with  the- public  highways,  the  sever- 
al cuuntiea  and  the  county  courts  thereof  are 
but  agenciea  or  agents  of  the  state,  acting  by 
delegated  authority,  and  holding  title  to  the  fee 
or  easements  in  the  public  highways  merely  as 
le^al  sulidivisious  of  the  state. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent.  Dig.  i{  288,  290;  Dec.  Dig.  «=>>80.] 

6.  Highways     «s»165  —  Jubisdiction     of 
State  and  Counties. 

That  the  state  has  delegated  power  over  its 
highways  to  the  counties  and  its  agents,  the 
county  conrts,  does  not  prevent  the  state  from 
nasiimlng  control  of  its  public  highways  when- 
ever and  in  whatever  manner  it  shall  see  fit. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Dec.  Dig.  <S»166.] 

7.  IIIGHWATB  «=»8&--P0WEB  OF  STATE. 

In  exercising  its  power  over  public  high- 
ways, the  state  may  not,  through  its  Legislature, 
either  trench  upon  private  rights,  or  devote  such 
highways  to  a  wholly  incompatible  use,  or  to  a 
use  which  is  not  a  public  one. 

[Ed.   Note.— For  other   cases,   see   Highways, 
Ctent.  Dig.  S  298;   Dec.  Dig.  «=5»88.] 


&.  Dbains  «s»1&— DKAnrAoB  DibtbiOts— Ptm- 

uo  Use. 
Drainage  districts  are  public  corporations, 
and  their  canals  and  ditches  are  devoted  to,  ana 
therefore  are,  public  uses.  .... 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent, 
Dig.  f  4;  Dec.  Dig.  «3>13.] 

9.  Dbains  4=>66— Consttdctiov  of  Bbidoks 
-Liability— "Public  Highway." 
Under  the  Circuit  Court  Act  as  to  drainage 
districts,  now  found,  with  amendments,  as  sec- 
tions 5496-5641,  inclusive.  Rev.  St  1909,  where 
a  drainage  canal  crosses  the  public  highway, 
the  duty  of  constructing,  or  paying  for  the  con- 
struction  of,  a  bridge  across  the  canal  rests  on 
the  county  and  not  on  the  drainage  district,  irre- 
spective of  whether  the  bridge  and  approaches 
made  necessary  by  the  canal  are  over  a  natural 
water  course  or  span  a  cat  in  a  public  highway 
where  but  for  the  artificial  canal  no  bridge 
would  have  been  necessary,  in  view  of  section 
5513  that  if  a  bridge  be  needed  over  a  "public 
highway"  or  right  of  way  of  any  corporation, 
the  secretary  of  the  board  of  supervisors  shall 
give  such  corporation  notice  requiring  the  con- 
struction of  such  bridge,  and,  upon  failure  of 
the  corporation  to  construct  it,  the  disrtict  may 
do  so  and  recover  the  cost  thereof  from  the  cor- 
poration ;  the  term  "public  highway"  bedng  used 
as  designating  a  public  road  on  which  pedes- 
trians walk  and  over  which  ordinary  wheeled  ve- 
hicles are  drawn,  and  which  is  free  to  be  used 
by  all  of  the  public  without  a  fee. 

{Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  I  61 ;    Dec.  Dig.  «=»66. 

For  other  definitions,  see  Words  ai^d  Phrases, 
First  and  Second  Series,  Highway.] 

Bevelle,  J.,  dissents. 

Appeal  from  Orcait  Oovrt,  Scott  County; 
Fcank  Kelly,  Judge. 

Injunction  by  the  Stat«,  on  the  relation  of 
John  McWllllams,  Prosecuting  ;  Attorney, 
ag&lnat  the  Little  River  Drainage  District 
and  others.  From  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

This  is  a  proeeedlng.  by  injunction  brought 
at  the  lelattcm  of  tbe  prosecnting  attorney 
of  Scott  county,  and  for  the  benefit  of  that 
county,  against  the  little  River  drainage  disr' 
trict  and  the  several  IndivldnalB  composing 
the  board  of  supervisors  and  secretary  of 
9ald  district.  The  county  (tVMch  we  shall 
hereafter  refer  to  as  the  plaintiff,  for  con- 
venience) was  cast  below  and  after  taking  tbe 
proper  steps  bas  appealed  to  this  oourt. 

The  petition  is  exceedingly  lengtby,  as  ia 
likewise  the  answer  of  respo^ents ;  together 
these  pleadings  cover  the  first  27  pages  of  a 
closely  printed  record  in  this  cause.  For  tbe 
sake  of  brevity  and  to  conserve  space  we 
shall  content  ourselves  with  a  rSsnme  of  these 
pleadings,  which  we  apprehend  will  suffice 
to  make  clear  the  discussion  we  find  ourselves 
compelled  to  make. 

Defendant  Little  River  Drainage  District 
was  organized  on  the  30tb  day  of  November, 
1907,  under  that  one  of  onr  several  drainage 
statutes  designated,  to  distinguish  it  from 
the  others,  as  the  "Circuit  Court  Act,"  and 
now  to  be  found  (with  numerous  amendments 
made  since  defendant  district  was  organized) 
In  tbe  Revised  Statutes  of  1909  as  sections 
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6496  to  5541,  both  Inclusive.  Many  of  the 
above-mentioned  sections  of  this  circuit  conrt 
act  have  been  repealed  and  others  enacted 
in  lieu  thereof;  in  fact,  lii  1913  the  entire 
article  was  repealed  and  a  new  article  enacted 
in  lieu  thereof;  biit  with  this  condition  of 
these  statutes  we  have  nothing  to  do  in  this 
case,  for  reasons  which  will  hereafter  more 
clearly  appear. 

The  petition,  after  alleging  the  wganlza- 
tion  of  this  drainage  district  and  the  official 
character  as  supervisors  and  secretary  there- 
of respectively  of  the  several  individual  de- 
fendants, avers  that  defendant  drainage  dis- 
trict (whom  we  shall  hereafter  for  brevity 
refer  to  simply  as  defendant)  filed  on  the 
15th  day  of  November,  1909,  Its  "plan  for  rec- 
lamation," which  said  plan,  among  numerous 
other  details  not  pertinent  to  the  questions 
here  vexing  us,  provided  for  the  construction 
of  a  ditch  or  canal  to  be  known  (and  in  said 
plan  of  reclamation  designated)  as  the  "Bam- 
sey  Greek  Diversion  Channel,"  which  it  was 
intended  and  contemplated  should  cross  a 
public  highway  In  plalntifF  county  known  as 
the  Rock  Levee  road,  which  highway  runs 
from  the  town  of  Kelso  In  Scott  county,  to 
the  town  of  Oape  Girardeau  in  Cape  Olrar- 
deau  county.  This  Rock  Levee  road  was  orig- 
inally a  toll  road  owned  and  operated  by 
a  private  corporation,  but  upon  the  expiration 
by  limitation  of  such  private  corporation, 
that  part  of  the  Rock  Levee  road  here  In- 
volved became  (It  Is  averred)  the  property  Of 
Scott  county.  It  Is  alleged  in  the  petition 
and  admitted  In  the  answer  that  defendant 
will  at  a  p<dnt  In  plaintiff  county  cut  said 
Rode  Levee  road  in  order  to  permit  the  pas- 
sage of  said  diversion  channel,  and  that  the 
passage  through  said  road  of  this  diversion 
channel  wUl  necessitate  the  erection  of  an 
expensive  bridge  and  expensive  ai^roaches 
thereto,  which  it  Is  estimated  will  cost  $10,000. 

tt  Is  further  charged  as  a  conclusion  of 
law  that  It  Is  the  duty  of  defendant  district 
to  construct  at  Its  own  expense  the  necessary 
bridge  and  approaches  thereto,  since  it  Is 
averred  there  Is  now  no  creek,  or  river,  or 
other  natural  water  course  traversing  said 
Rock  Levee  road  at  the  point  where  It  Is  pro- 
posed to  cut  said  road  to  form  a  passageway 
for  Its  said  diversion  diannel;  but  on  the 
contrary  It  Is  averred  that  the  waters  of  said 
Ramsey  creek  flow  westward  and  southward 
and  away  from  the  Rock  Levee  road  and  not 
eastward,  or  toward  and  across  the  same. 

It  is  further'  averred  that  no  consent  to 
so  cut  said  Rock  Levee  road  has  been  obtain- 
ed, and  that  no  steps  have  been  taken  to 
obtain  from  the  county  court  of  plaintiff 
county  any  consent  to  the  cutting  thereof,  and 
that  no  agreement  has  been  entered  into  by 
defendant  district  to  save  harmless  the  plain- 
tiff county  and  the  citizens  thereof  from  the 
expense  of  building  a  bridge  and  approaches 
thereto,  which  are  made  necessary  solely 
on  account  of  the  cutting  of  said  public  high- 


way by  defendant  it  la  farther  alleged  that 
while  there  are  266  thousand  acres  of  land 
in  plaintiff  counly,  only  some  15  per  cent,  of 
such  acreage  will  receive  any  benefit  from  the 
said  Ramsey  Creek  diversion  channel  or  any 
other  of  the  public  drains,  ditches,  canals, 
and  levees  constructed  and  to  be  constructed 
by  defendant,  and  that  therefore,  while  only 
some  15  per  cent,  of  the  acreage  of  land  In 
plaintiff  county  .will  be  benefited,  the  whole 
thereof  will  be  taxed  for  the  building  of  the 
said  required  bridge  and  its  approaches,  and 
that  therefore  some  86  per  cent  of  the  real 
property  taxed  In  plaintiff  county  will  bear 
a  burden  from  which  no  benefits  whatever 
accrue. 

It  is  further  alleged  that  the  report  ol  the 
commissioners  appointed  pursuant  to  statute 
to  assess  damages  and  benefits  npon  the  or- 
ganization of  defendant  district  contained  no 
reference  to  the  fact  that  a  bridge  would  be 
needed  across  the  said  public  road  in  order  to 
span  the  Ramsey  Creek  divefslon  channel, 
and  that  for  this  reason  plaintiff  county  did 
not  appear  and  except  It  Is  further  averred 
that  the  cutting  of  said  road  by  defendant 
without  the  construction  over  said  cut  of  a 
proper  bridge  and  approaches  thereto  would 
be  and  constitute  a  public  nuisance  from 
which  the  general  public  will  suffer  great  In- 
Jury,  damage,  and  Inconvenience,  and  that 
plaintiff  has  no  remedy  at  law. 

The  prayer  Is  that  defendant  be  enjoined 
fr<Mn  cutting  said  Ro<^  Levee  road  till  they 
shall  have  complied  with  their  (alleged)  legal 
duty  In  the  matter  of  obtaining  consent  to 
that  end  from  plaintiff  and  until  they  shall 
have  entered  Into  an  agreement  wttb  plain- 
tiff county  court  to  save  plaintiff  and  the 
citizens  thereof  free  and  harmless  from  any 
exi)enae  arising  from  bridging  over  and  mak- 
ing approaches  to  the  Ramsey  Greek  diversion 
channel,  and  "for  sndi  otlier  and  fturtber  re- 
lief as  to  the  court  shall  seem  Just  and 
proper." 

The  answer  In  substance  admits  all  of  the 
allegatlims  made  by  plaintiff  in  Its  petition, 
save  and  except  the  questions  (a)  whether 
the  expense  of  building  the  necessary  bridge 
over  Ramsey  Creek  diversion  channel  and 
the  approaches  thereto  shall  fall  upon  irialn- 
tlff  county,  or  upon  defendant  district,  and 
matters  germane  to  this  main  question ;  (b) 
whether  Ramsey  creek  had,  till  Its  course 
was  blocked  In  1854  by  the  construction  of 
XhB  Rock  Levee  road,  ever  flowed  (wholly 
or  In  part)  to  the  Mississippi  river  across  the 
present  site  of  said  highway ;  and  (c)  wheth- 
er the  filed  plan  for  reclamation  showed  the 
future  ne(?es8ity  of  a  bridge  over  the  Ramsey 
Creek  diversion  channeL  .  The  answer  is 
l<xig  and  it  would  but  camber  the  record  for 
us  to  recite  it  here  In  fulL  But  this  question 
of  law  and  Its  above-mentioned  corollaries  of 
fact  with  the  germane  constitutional  ques- 
tions (of  which  more  hereafter)  are  left  as 
the  only  questions  for  oae  determbiKtlon. 
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The  testlmoDy  talxb  upon  the  trial  of  the 
case  below  took  a  fairly  wide  range.  But  one 
phase  of  this  testimony  outside  of  the  conced- 
ed questions  of  law  left  to  us  In  the  pleadings 
Interests  us  here.  Ttiat  question  Is  raised 
by  the  answer  and  i»,  to  wit,  whether  there  is 
or  has  erer'  been  any  flow  of  water  from 
Ramsey  creek  under  the  Rock  Levee  road,  or 
whether  prior  to  the  oonstmctiOD  of  the  Rock 
liCTee  road  there  was  such  flow  across  the 
present  situs  thereof.  This  questioa  is  im- 
portant here  for  the  reason  that  it  Is  urged 
upon  us  that  the  law  touching  the  respective 
duties  of  a  given  county  and  a  given  district 
vary  according  as  the  bridge  made  necessa- 
ry by  the  construction  of  a  drainage  canal  is 
over  a  natural  water  course  or  Is  made  nec- 
essary solely  by  the  cutting  of  a  drainage 
canal  across  a  public  highway  at  a  point 
where  before  no  water  course  existed,  and 
therefore  where  before  no  necessity  eUsted 
for  the  construction  or  maintenance  of  a 
bridge  of  any  sort 

Ramsey  creek  is  a  small  stream  which  has 
it  source  in  the  hills  of  plaintiff  county  near 
Benton,  and  flows  thence  In  a  northerly  di- 
rection to  the  edge  of  certain  blufl^s  which 
skirt  a  swamp  across  whic^  the  Ro(^  I«vee 
road  is  constructed.  This  creek  reaches  this 
swamp  at  a  point  measurably  1,000  feet 
west  of  the  point  at  which  the  Rock  Levee 
road  departs  from  the  bluffs  to  cross  the 
swamp  toward  the  town  of  Cape  Girardeau. 
There  was  much  contention  shown  by  the 
proof  offered  as  to  whether  Ramsey  creek, 
after  rea(diing  the  edge  of  the  bluffs  and  en- 
tering the  swamp  in  question  flowed  west- 
wardly  and  southwardly  and  away  from  the 
Mississippi  river,  or  whether  It,  at  least  prior 
to  the  construction  of  the  Ro<*  Levee  road, 
flowed  eastwardly  and  across  the  present 
site  of  said  road  and  thence  into  the  Mlssis- 
siiq;>i  river.  Some  proof  came  in  that  at  least 
one  branch  of  this  creek  had,'  before  the 
Rock  Levee  road  interfered  with  its  course, 
flowed  eastwardly  Into  the  Mississippi  river, 
but  that  it  had  not  so  flowed  since  the  Rock 
Levee  road  was  constructed. 

There  was  proof  that  there  still  existed  a 
well-deflned  channel  or  depression  which  had 
been  part  of  the  creek  channel  for  a  consider- 
able portion  of  the  distance  between  the 
Rock  Levee  road  and  the  Mississippi  river. 

It  was  contended  on  the  part  of  the  de- 
fendant that  the  Bock  Levee  road  had  an- 
ciently stopped  up  the  eastward  channel  of 
Ramsey  creek  and  had  prevented  it  from 
debouching  its  waters  into  the  Mississippi 
river  and  had  caused  It  partially  at  least  to 
pond  its  waters  In  the  swamp  and  against 
the  Rock  Levee  road.  The  proof  both  from 
witnesses  and  from  divers  exhibits  offered 
in  evidence  tends  to  show  that  these  conten- 
tlons  of  defendant  are  correct;  but  on  the 
other  hand  it  appears  that  Ramsey  creek  has 
not  to  any  appreciable  extent  (a  few  flood 
periods  excepted.)  emptied  through  this  old 


eastent  channel  into  the  Uisslsaippi  river 
(crossing  tn  its  course  the  right  of  way  of  the 
old  toll  road,  which  has  now  become  the 
Rock  Levee  road)  since  US54,  when  this  road 
was  eolitBtructed  across  tbia  ancient  channel 

Upon  the  question  of  notice  to  plaintiff 
county  of  the  future  need  of  a  bridge  over 
Rams^  Greek  diversion  channel  at  the 
point  in  question,  the  proof  offered  shows 
that  the  location  and  course  of  this  channel, 
its  width  throughout  such  course,  its  mini- 
mum depth  and  its  right  of  way,  were  all  set 
forth  in  the  filed  plan  of  reclamation  in  the 
most  minute  detail. 

There  were  of  course  no  instructtons  ask- , 
ed  or  given  on  either  side,  dnce  the  case  is 
one  sounding  in. equity,  lite  general  finding 
of  the  learned  court  nisi  was  in  favor  of  de- 
fendants, refusing  to  plaintiff  the  relief  pray- 
ed for,  thus  holding  in  effect  that  It  is  the 
duty  of  plaintiff  county  to  construct  the  re- 
quired bridge,  together  with  the  approaches 
thereto  at  its  own  proper  expense,  and  that 
the  several  conaatatlonal  questions  attempt- 
ed to  be  raised  by  plaintiff  are  of  no  le^ 
avail  upon  that  point 

John  McWilllams,  of  Benton,  and  RaljA 
B.  Bailey,  Of  Slkeston,  for  appellant.  Oliver 
ft  Oliver,  of  Cape  Girardeau,  for  respondents. 

PARIS,  J.  (after  stating  the  fftcts  as 
above).  [1]  I.  Some  slight  question  seems  to 
be  raised  by  counsel  for  defendant  in  the 
learned  "brief  filed  with  us  upon  the  point 
whether  injunction  is  the  proi>er  remedy  to 
prevent  defendant  from  cutting  and  destroy- 
ing, for  the  time  being,  a  public  highway. 
The  question  thus  Insinuated  seems  to  turn. 
In  the  view  of  learned  counsel  for  defendant, 
more  upon  the  nature  of  the  prayer  of  plain- 
tiff's ipetltlon  herein  than  upon  any  other- 
wise meritorious  basis.  The  point  thus  made 
by  counsel  for  defendant  loses  sight,  we 
think,  of  the  fact  that  the  court  nisi,  sitting 
as  a  chancellor,  was  not  bound  by  the  terms 
of  plaintiff's  prayer  for  relief,  if  its  plead- 
ings and  proQ^  showed  it  entitled  to  general 
relief,  or  other  and  different  relief, .  a  for- 
tiori, since  plaintiff  prays  generally  "for  such 
other  and  further  relief  as  to  the  court  shall 
seem  Just  and  proper."  (3ox  v.  Esteb,  68 
Mo.  110;  Schneider  v.  Patton,  175  Mo.  681, 
75  S.  W.  156. 

Granting  therefore  for  the  sake  of  argu- 
ment that  a  court  of  equity  may  not  be  able 
to  afford  by  its  decree  the  precise  relief  pray- 
ed for  by  plaintiff  herein,  yet  if  its  petition 
and  the  proof  adduced  show  it  to  be  entitled 
to  any  relief  In  equity.  It  became  the  duty  of 
the  court  nisi  under  the  condition  of  the 
pleadings  here  to  grant  that  relief.  It  would 
seem  that  under  the  facts  and  circumstances 
here  if  we  should  hold  that  it  is  the  duty 
of  defendant  district  to  construct  at  its  own 
proper  expense  the  bridge  and  ai^roaches 
necessitated  by  this  cutting  through  a  public 
highway  in  plaintiff  county,  then  defendant 
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oaght  to  be  enjoined  from  Oolng  fhla  until 
such  time  at  least  as  It  shall  perform  the 
duty  'of  constructing  the  bridge  and  ap- 
proaches aforesaid,  even  though,  as  Is  prob- 
able, practical  engineering  difficulties  ten- 
der the  expressed  sequence  of  the  doing  of 
these  acts  economically  Impracticable.  But 
this  point  is  not  so  raised  as  to  merit  our 
serious  discussion  of  It;  therefore  we  do 
not  squarely  pass  on  It  First,  for  the  rea- 
son forecast,  that  It  Is  not  so  raised  by  de- 
teadaat  as  to  make  It  necessary  for  us  to  de- 
cide It,  and  second,  because  from  the  view 
we  take  of  the  case  It  should  ride  aH  up<Mi 
another  theory. 

[2,  >]  II.  Certain  oonstltntlonal  qnestlims 
are  raised  In  the  petition,  but  since  these  are 
neither  assigned  as  error  nor  spedflcally  re- 
ferred to  In  the  brief,  we  are  warranted  In 
assuming  that  these  questions  are  waived  or 
abandoned.  Besides,  these  constitutional 
questions  were  all  raised,  discussed,  and  de- 
cided In  the  case  of  State  ex  reL  v.  Chariton 
Drainage  District,  252  Mo.  345,  158  &  W. 
633,  wherein  the  curious  may  read  them.  We 
would  in  fact  be  warranted  under  our  rules 
In  treating  as  waived  some  other  of  the 
points  urged  in  the  petition,  since  there  are 
no.  specific  assignments  of  error,  or  any  par- 
ticularizatton  in  the  brief  setting  forth  upon 
what  point  or  points  the  trial  court  failed  to 
follow  the  law.  But  as  counsel 'for  respond- 
ent have  not  raised  and  do  not  urge  this 
question,  and  since  Important  matters  are 
Involved  In  the  case  affecting,  we  are  told, 
numerous  counties  in  the  state,  we  will  on 
account  of  the  Interest  of  the  public  solely, 
consider  three  of  them  ex  gratia. 

These  questions  unaffected  by  the  consti- 
tutional questions  raised  nisi  will  be  decisive 
of  the  case,  and  they  are,  to  wit:  (a)  Has  the 
Legislature  granted  by  a  public  statute  the 
right  of  way  to  drainage  districts  for  their 
ditches  and  drains  through  the  public  bigh- 
ways  of  the  state?  (b)  If  so  had  the  Legis- 
lature power  so  to  grant  a  right  of  way  over, 
on,  along,  and  across  all  the  public  highways 
of  the  state  for  the  ditches  and  drains  of  the 
several  drainage  districts  organized  under 
the  provisions  of  the  "Circuit  Court  Drain- 
age Act?"  And  (c)  If  It  has  this  power  and 
a  public  highway  be  cut  for  the  passage  of  a 
ditch,  upon  which  municipal  body  does  the 
cost  of  bridging  such  cut  fall? 

The  language  used  In  the  act  of  190S  (now 
sections  5406  to  5541,  both  inclusive,  of  our 
Revised  Statutes),  pertinent  to  this  imint, 
reads  thus: 

"The  said  board  of  supervisors  shall  have  pow- 
er and  authority  to  construct  any  of  said  work 
and  improvements  across,  through  or  over  any 
public  highway,  railroad  right  of  way,  track, 
grade,  fill  or  cut,  in  or  out  of  said  district,  and 
shall  have  the  right  and  power  to  hold,  control 
and  acquire,  by  donation  or  purchase,  and,  if 
need  be,  condemn  any  real  estate,  easement,  rail- 
road right  of  way,  sluiceway,  reservoir,  holding 
basin  or  franchise  in  or  out  of  said  district  for 
right  of  way  for  either  the  main  channel  of 
said  proposed  ditch  of  said  district  or  for  a 


sluiceway,  reservoir,  boldlng  harin  .or  for  anj 
of  said  works  or  improvements,  or  for  material! 
used,  or  to  be  used,  in  constructing  and  main- 
taining said  works  and  improvements  for  tbe 
drainage,  reclamation,  and  protection  of  lands  ia 
said  district"     Section  6513,  B.  S.  1909. 

Similar  piovlslMis,  or  provlsioDS  to  the 
same  end,  persuasive,  but  not  pertinent  for 
defendant's  lack  of  electing  to  proceed  under 
them,  are  found  in  the  amended  act,  of  whldi 
ayposlte  parts  thereof  read  thus: 

"All  drainage  districts  shall  have  foil  aathori- 
ty  to  construct  and  maintain  any  ditch  or  lateral 
provided  in  its  'plan  for  reclamation,'  across  any 
of  the  public  highways  of  this  state,  withont 
proceedings  for  the  condemnation  of  the  same, 
or  being  liable  for  damages  ther^or."  La^vi 
1913,  f  30,  p.  251. 

But  learned  counsel,  so  far  as  we  are  able 
to  understand  their  attitude  in  this  behalt 
concede  that  the  Legislature  has,  by  the  part 
quoted  of  section  6513,  supra,  granted  this 
power  to  tbe  drainage  districts  of  the  state; 
they  strenuously  moot  tbe  point,  boweva, 
whether  such  donation  lies  within  the  prov- 
ince and  power  of  the  Legislature.  Since 
the  first  point  is  not  denied  by  counsel,  we 
will  not  examine  it  at  all,  but  will  start  from 
counsel's  concession  as  a  premise. 

[4]  III.  Coming  then  to  the  sectxid  ques- 
tion mooted,  that  of  the  power  of  the  Legis- 
lature to  grant  to  drainage  districts  the  use 
of  the  public  highways,  we  think  there  can 
exist  no  serious  doubt  that  the  Legislature 
has  such  power.  Any  other  view  must  of 
necessity  be  bottomed  upon  a  misconception 
of  the  legal  attitude  which  the  several  coun- 
ties and  the  county  courts  thereof  sustain 
toward  the  public  highways  of  the  state,  as 
also,  in  a  measure,  of  tbe  nature  of  the  coon- 
ties  themselves,  which  are  but  political  and 
legal  subdivisions  of  the  state  itself.  Sec- 
tion 12,  art  6,  Const;  section  1,  art  9, 
Const ;  Gracey  t.  St  Louis,  213  Mo.  loc  dt 
387,  111  S.  W.  1159. 

[1-7]  In  opeoing,  vacating.  Improving,  r» 
pairing,  and  dealing  with  the  public  high- 
ways, the  several  counties  and  the  count? 
courte  thereof  are  but  agencies,  or  ag^its  of 
the  state,  acting  from  the  very  necessities  of 
the  case  by  delegated  authority.  Such  title 
as  tbe  several  counties  may  have  to  the  fee, 
or  to  the  easements  in  the  public  htgrhways 
which  traverse  them,  or  which  are  situate  In 
them,  is  in  a  way  held  in  trust  for  the  whole 
people;  that  is  for  the  state  Itsdf;  or,  more 
strictly  speaking,  they  hold  It  In  theUr  diar- 
acter  as  parts  of  the  state  itself,  of  wblch  tbe 
several  counties  are  legal  subdlvlsloiiB,  and 
the  fact  that  for  convenience  of  oontnd  in 
mere  matters  of  administration,  the  state  has 
delegated  certain  powers  over  its  hl^ways 
to  the  counties  as  subdivisions  of  Itself,  and 
to  the  letter's  agents,  the  county  courts,  does 
not  prevent  the  state  from  assuming  control 
of  Its  public  highways  whenever  and  In  what- 
ever manner  it  shall  see  fit  Concededly,  tbe 
state  may  not  through  its  Legislature  either 
trench  upon  private  rights,  or  devote  its 
public  hi^ways  to  a  wholly  incompatible  use. 
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or  to  a  use  which  Is  not  a  pnbllc  one.  If  It 
should  superimpose  an  additional  puUlc  serv- 
itude upon  the  easement,  manifestly  the  prl- 
▼ate  owner  of  the  soli  on  which  the  original 
public  highway  easement  la  Imposed  wonld 
be  ag^ered,  but  the  latter  qnestloo  does  not 
Tex  us  here  for  reasons  which  are  obyions. 

[1}  So  much  being  premised,  we  come  to 
the  qnestlcxi  whether  the  use  of  a  crossing 
over  the  easement  In  a  pnbllc  highway  for 
a  drainage  canal  Is  both  a  public  use  and  a 
use  not  incompatible  with  the  use  thereof  as 
a  public  highway.  The  fAct  that  drainage 
districts  are  public  corporations  and  that 
tbelr  canals  and  ditches  are  devoted  to,  and 
therefore  are  pnbllc  nsea,  la  too  clear  for  dla- 
coBslon  and  has  long  been  settled.  Morrison 
T.  Moiey,  146  Mo.  648,  48  S.  W.  629;  Carder 
▼.  FaMna  Blver  Drainage  Dist,  262  Mo.  loc 
cit.  506,  172  S.  W.  13.  Manifestly,  the  qnes- 
tlon  of  Incompatibility  of  use,  vel  non  must 
be  approached  from  a  point  of  vlefw  having 
dne  regard  to  the  rule  ex  necessitate  ret 
For  no  practical  system  of  drainage  ditches 
could  be  devised  which  wonld  not  In  Its 
course  repeatedly  be  forced  to  cross  pnbllc 
highways. 

In  Nebraska,  nnder  a  drainage  statute 
reading  tfana,  "Said  district  may  dig  ditches 
and  drains  tmder  and  acroaa  railroads  and 
pnbllc  highways,"  It  was  held  In  the  case  of 
Douglas  County  v.  Pnpllllon  Drainage  Dl»- 
trict,  92  Neb.  771,  139  N.  W.  loc.  dt  718,  that: 

"The  public  roads  are  not  'the  property  of 
"any"  person.'  They  are  public  easements  nn- 
der the  full  control  of  the  Legislature,  which 
may  authorize  them  to  be  used  by  other  public 
or  gnasi  public  agencies  with  or  vHihont  such 
restrictions,  08  it  may  deem  proper."  BSllott, 
Boads  and  Streets  (3d  Ed.)  |  609(421). 

Continuing,  the  above  case  quotes  with 
approval  a  prior  holding  of  the  Supreme 
Conrt  of  Nebraska  apposite  to  the  qnrations 
here  confronting  ns,  thus: 

"The  right  in  this  litigation  is  one  belonging 
exclusively  to  the  public  at  large.  Neither 
Douglas  county  nor  its  dtiEens  have  any  pecu- 
liar interest  in  it  A  county  does  not  hold  the 
legal  title  to  county  roads  within  its  borders;  It 
bais  no  power  of  disposition  over  them;  it  has  no 
prtMirietary  interest  in  them ;  in  performing  the 
duties  with  which  it  is  charged  in  connection 
with  them,  it  acts  as  an  agent  of  the  state,  and 
in  the  interests  of  the  general  public,"  Alt  v. 
State,  88  Neb.  269,  129  N.  W.  432,  35  L.  R.  A. 
(N.  S.)  1212;  Krueger  v.  Jenkins,  59  Neb.  641, 
81  N.  W.  844. 

Without  pursuing  tbb  matter  further.  It  Is 
deer  that  the  Legislature  had  plenary  power 
to  grant  to  the  drainage  districts  of  the  state 
the  right  of  way  for  all  drainage  ditches, 
canals,  levees,  and  dikes  over  and  across  the 
public  highways  of  this  state,  without  requir- 
ing, as  a  condition  precedent,  the  obtaining 
consent  thereto  of  the  several  counties  of  the 
state  wherein  the  highway  lies,  or  of  the 
connty  courts  of  such  counties.  This  for 
the  simple  reason,  if  for  no  other,  that  the 
principal  ordinarily  does  not  have  to  con- 
sult his  agent  as  to  the  manner  in  which  the 
principAl  deals  with  his  own  property.  In 


wbieh  capacity  of  agent  for  tho  state  Itself, 
as  we  have  seen,  the  several  counties  fhrongh 
their  connty  courts,  deal  with  the  public 
highways  of  the  state. 

[I]  IV.  Which  brings  us  to  a  consideration 
of  the  question  whether  it  is  the  duty  of  the 
drainage  district  or  that  of  Scott  county  to 
pay  for  the  construction  of  a  bridge  over 
Ramsey  creek  at  the  point  where  the  diver- 
sion canal  cuts  the  public  highway. 

We  cannot  make  it  too  plain  that  we  are 
not  here  considering  the  act  of  1913  (Laws 
1918,  p.  232  et  seq.),  or  the  effect  of  that  act 
upon  the  redprocal  duties  of  counties  and 
drainage  districts  touching  the  construction 
of  bridges  over  drainage  ditches  and  canals. 
The  respondent  drainage  district  was  organ- 
ized in  November,  1907,  under  the  act  of 
1905  (Laws  1905,  p.  190  et  seq.),  and  it  has 
not,  so  far  as  the  record  before  us  shows, 
elected  to  proceed  under  the  aet  of  1918.  But 
as  was  spedally  provided  for  by  section  62 
of  the  act  of  1913,  it  continues  to  operate  and 
proceed  under  the  original  act  (now  sections 
5496  to  6641,  R,  S.  1909,  and  the  applicable 
amendments  to  said  sections,  made  in  1911 
(Laws  1911,  I  2,  p.  221),  though  said  sections 
were,  as  to  any  new  districts  desiring  to  be 
formed,  absolutely  repealed.  This  is  so  far 
the  reason  that  section  62  of  the  act  of  1913 
(Laws  1913,  i  62,  p.  263)  provides  for  the 
reorganization  of  all  drainage  districts  if 
they  shall  so  elect,  except  such  as  were  or- 
ganized under  artlde  1  of  chapter  41  of  the 
Revised  Statutes  of  1900.  Since  the  respond- 
ent district  was  organized,  as  the  record 
shows.  In  1907,  It  could  only  come  under 
the  provisions  of  the  act  of  1913  (sections  52, 
53,  54,  65,  56,  and  57,  Laws  1913),  by  electing 
so  to  do  as  therein  provided,  which  it  has 
not  done. 

The  question  whether  it  is  the  duty  of  the 
county  or  of  the  drainage  district  to  pay  the 
cost  of  the  bridge  here  in  controversy  was 
decided  by  us  in  the  case  of  State  ex  reL  v. 
Charlton  Drainage  District,  252  Mo.  846,  168 
S.  W.  633,  construing  section  5502,  B.  8. 
1900  (formerly  section  8253c,  Laws  1905,  p. 
194).  We  have  again  gone  carefully  over  this 
question,  since  learned  counsel  for  appellant 
most  strenuously  insist  that  we  were  wrong 
In  the  case  of  State  ex  rel.  t.  Chariton 
Drainage  District,  supra,  and  urge  that  we 
re-examine  it  and  overrule  it.  We  have, 
however,  upon  a  most  careful  examination, 
been  confirmed  In  our  former  opinion.  Con- 
cededly,  however,  the  matter  presents  some 
difficulties,  and  (as  the  instant  case  makes 
manifest)  seems  sometimes  to  produce  a  sit- 
uation of  harsh  injustice  and  hardship.  But 
if  this  be  tme  the  Legislature  controls  the 
remedy.  It  lies  in  its  power  to  so  change  the 
law  as  to  put  the  burden  upon  the  several 
drainage  districts  and  to  effectually  remove 
it  from  the  several  counties.  As  so  clearly 
pointed  out  in  the  Chariton  Drainage  Dis- 
trict Case,  supra  (which  construed  the  iden- 
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tlcal  statutes  here  vexing  us),  It  has  not 
done  so  by  the  statutes  now  before  us  In  this 
case.  For  trespassing  again  briefly  upon 
time  and  space  to  suggest  a  bit  of  additional 
argument,  we  observe  that  the  proviso  con- 
tained in  section  5513,  the  applicable  section 
of  the  law  here  under  construction,  reads 
thus: 

"Provided,  however,  that  if  sach  bridge  shall 
belong  to  any  corporation,  or  be  needed  over  a 
public  highway  or  right  of  way  of  any  corpora- 
tion, the  secretary  of  said  board  of  supervisors 
shall  give  such  corporation  notice  by  delivering 
to  ita  a^ent  or  officer,  4n  any  county  wherein 
said  drainage  district  is  situated,  the  order  of 
the  board  of  supervisors  of  said  district  declar- 
ing the  necessity  for  the  construction  or  en- 
largement of  said  bridge.  A  failure  to  construct 
or  enlarge  such  bridge  within  the  time  specified 
in  such  order  shall  be  taken_  as  a  refusal  to  do 
said  work  by  said  corporation,  and  thereupon 
the  said  board  of  supervisors  shall  proceed  to 
let  the  work  of  constructing  or  enlarging  the 
same  at  the  expense  of  tlie  corporation  for  the 
cost  thereof,  which  costs  shall  be  collected  by 
said  lioard  of  supervisors  from  said  corporation 
by  suit  therefor,  if  necessary.  But  before  said 
board  of  8ui>erviaors  shall  let  such  work,  it  shaU 
give  some  agent  or  officer  of  said  corporation, 
now  authorized  by  the  laws  of  the  state  of  Mis- 
souri to  accept  service  of  summons  for  said  cor- 
poration, at  least  twenty  days'  actual  notice  of 
tiie  time  and  place  of  letting  such  work." 

It  will  be  noted  that  the  Legislature  used 
In  this  proviso  the  term  "over  a  public  high- 
way," in  designating  the  classes  of  bridges 
of  the  need  of  building  which  notice  must  be 
given  by  the  district  to  the  corporation. 
While  railroads  are  in  our  Constitution  m«J- 
tioned  as  "public  highways,"  and  are  therein 
declared  to  be  such,  nevertheless  this  term  is 
not  applied  ordinarily  by  the  statute  to  the 
track,  or  right  of  way  of  a  common  carrier. 
On  the  other  hand,  the  term  "pnbllc  high- 
way" Is  the  usual  and  ordinary  term  used  in 
this  state  and  In  our  statutes  to  designate  a 
dlrti  macadamized,  graveled,  or  Improved 
public  road  on.  which  pedestrians  walk  and 
over  which  ordinary  wheeled  vehicles  are 
drawn  and  which  Is  free  to  be  used  by  all 
of  the  public  without  fee,  and  it  has  become 
by  such  universal  use  almost  a  technical  term 
for  such  latter  sort  of  roads.  This  term,  as 
used  In  the  Constitution  with  reference  to 
railroads,  conveys  the  thought  that  rail- 
roads as  a  whole  and  not  their  tracks  and 
lights  of  way  merely  shall  be  so  far  "pnbllc 
highways"  as  that  the  right  of  eminent  do- 
main may  be  exercised  by  them,  and  that 
the  public  shall  not  be  denied  the  right  to 
use  them  as  common  carriers  for  hire.  Not 
only  is  all  this  tme,  but  this  proviso,  by  the 
use  therein  of  the  expression  "over  a  *  •  * 
right  of  way  of  any  corporatl<xi,"  seems  to 
have  thus  specifically  designated  bridges  in 
railroads  and  toU  roads,  thus  confirming 
the  view  that  the  words  "public  highways," 
as  used  in  such  proviso,  can  by  no  possibility 
have  reference  to  anything  except  the  ordi- 
nary public  roads  in  a  county. 

Moreover,  other  parts  of  section  5513  pro- 
vide that  the  drainage  district  shall   have 


power  "to  construct  roadway*  over  leyees  and 
embankments."  It  Is  to  be  noted  that  while 
this  section  (5613)  gives  drainage  districts 
power  to  "construct  or  enlarge"  bridges  over 
public  highways,  this  power  Is  yet  modified 
by  the  proviso  that  such  district  may  con- 
struct bridges  "or  cause  them  to  be  con- 
structed," so  that  when  constmed  with  the 
language  used  In  the  subsequent  proviso.  It 
is  seen  to  be  in  no  wise  inconsistent  with  the 
latter,  but  on  the  contrary  explanatory  there- 
of. For,  by  the  language  of  the  proviso,  the 
districts  are  empowered  to  cause  bridges  to 
be  constructed,  and  on  a  contingency  only, 
therein  set  out,  to  constmct  bridges  at  the 
expense  of  other  corporations  to  which  It  has 
given  a  required  notice.  Since  it  would  have 
been  a  simple  matter  to  have  expressly  pro- 
vided (if  such  was  the  leglslatiTe  intoit)  for 
the  construction  of  bridges  by  the  district,  in 
the  same  clause  wherein  the  duty  at  con- 
structing roadways  over  levees  and  emlMuk- 
ments  Is  spedflcally  laid  upon  them,  and 
since  the  whole  scheme  of  bridge  building  is 
by  dlrets  statutes  and  the  whole  sdieme  of 
our  law  relegated  to  the  several  coonties,  and 
since  U  these  several  Btatntes  are  to  be  held 
to  be  repealed,  such  repeal  is  here  bad  by 
the  most  shadowy  and  donbtfol  impUcatfons, 
we  are  again  forced  to  condude  that  tf  the 
Intent  of  the  Legislature  bad  been  to  cbange 
the  entire  scheme  of  bridge  building  In  this 
state  whenever  a  drainage  district  Is  involv- 
ed, it  would  have  so  wrtttoi  the  law  la  plain 
and  unmistakable  language,  instead  of  in 
terms  the  vaguest  and  most  indefinite.  Be- 
sides it  is  a  very  persuasive  tact  that  there 
is  not  given  anywhere  in  article  1  of  chapter 
41,  or  in  the  amendments  thereto  of  1911 
(Laws  iSlX  p.  205  et  seq.),  any  power  to 
a  drainage  district  to  levy  taxes  for  the  con- 
struction or  maintenance  of  bridges,  or  to 
expend  the  revenues  of  a  drainage  district 
for  any  such  purpose  (Of.  section  5619,  R.  S. 
1909;  Laws  of  Mo.  1911,  |  6619,  p.  213).  Nor 
is  there  any  provision  for  estimating  the 
cost  to  the  dlBtrlbt  of  any  snch  bridge  (sec- 
tton  5516,  a.  S.  1909),  although  in  the  section 
last,  supra,  the  cost  of  Improvements  is 
specifically  required  to  be  estimated  by  the 
commissioners  as  a  basis,  among  other  things, 
for  the  levying  of  the  tax,  and  in  order  that 
the  circuit  court  may  be  able  to  ascertain 
whether  the  whole  cost  of  tlie  work  will 
exceed  the  benefits  -therefran  (Carder  v. 
Fablus  Blver  Drainage  Dist.,  262  Mo.  loc  At 
666,  172  S.  W.  13).  For  these  additional 
reasons  thoe  seems,  when  measured  by  oar 
statutes,  to  be  no  difleroice  between  the  rules 
governing  whether  the  bridge  and  approaches 
made  necessary  by  the  construction  of  a 
drainage  waterway  are  over  a  natural  water 
course,  or  span  a  cut  In  a  public  highway 
where  before  there  was  no  bridge  and  where 
but  for  the  artificial  waterway  none  would 
have  been  necessary. 

While  it  is  regrettable  that  a  studied  eflTort 
seems  to  have  been  made  to  ifsaiet  this 
y  vjOOS 
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drainage  statute  vagtie  and  ambiguous  upon 
the  point  of  where  the  burden  of  bridge 
building  lies,  and  while  the  view  we  have 
heretofore  taken  and  are  now  again  forced 
to  take  is  frau^t  with  hardships  in  this  and 
In  other  single  instances,  we  can  only  repeat 
that  the  remedy  lies  with  the  Legislature 
and  not  with  us.  We  construe  the  law;  we 
do  not  make  it  Upon  a  careful  re-ezamina- 
tlon  of  the  question  we  are  unable  to  find 
any  tenable  or  satisfying  reason  to  change 
the  views  held  by  fts  in  the  case  of  State  ex 
reL  T.  Chariton  Drainage  District,  supra. 

It  results  that  the  Judgment  of  the  court 
nisi  should  be  affirmed.  Let  this  be  done. 
All  concur,  except  REVBLLB,  J.,  who  dis- 
senta. 


STATE  ex  rel.  BARKER,  Atty.  Gen.,  t.  MER- 

CHANTS'  BXCH.  OF  ST.  LOUIS. 

(No.  18956.) 

(Supreme  Court  of  Mlflsourl.     In  Banc.     Dee. 
21,  1916.) 

1.  Qt;o  Wabrarto  •ssSS— Facts  m  Bxtubk 

TO    iNrOBMATIOIf. 

In  quo  warranto  proceedings,  the  facta  in 
the  return,  where  facts  are  in  dispute  as  be- 
tween the  petition  and  the  return,  must  on  gen- 
eral demurrer  and  motion  for  judgment  on  the 
pleadings,  be  taken  as  the  facta  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Qno  War- 
ranto, Cent.  Dig.  |  67;  Dec.  Dig.  4s>02.] 

2.  Constitutional  Law  «=»48,  70(3)  — Stat- 
trrss  ^s>4  —  OoNsnruoTioN  —  Pbovinoe  o» 
Cousts  and  Leoislatdbk. 

There  is  a  legal  presumption  of  the  validity 
of  a  statDte;  if  there  is  doubt  as  to  its  con- 
stitntionality  the  doubt  shall  be  resolved  in  fa- 
vor of  its  validity ;  the  expediency  or  inexpedi- 
ency of  the  statute  is  not  for  the  courts ;  and 
the  Legislature's  power  to  enact  laws  has  no 
limitation  except  ute  express  limitations  of  the 
state  and  federal  Constitutions. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  46,  181;  Dec.  Dig.  «=»48, 
70(3)  •  Statutes,  Cent  Dig.  ti  S,  S6;  Dec.  Dig. 
<8=>4.] 

S.  MUNIOIPAI.  C!okposation8  ffssS?— Chabteb 
PO  WKB»— ObIOIH  . 

The  charter  powers  of  a  municipality  have 

their  origin  in  the  police  powers  of  the  state. 

[E!d.   Note. — For   other   cases,    see   Municipal 

Corporations,  Cent.  Dig.  {{  144,  148;  Dec.  Dig. 

«=>67.] 

4.  Wkigbts  and  Mkabttbes  4=92— Wbighiko 
AND  Gbadino  Grain — Stattttks. 

Laws  1913,  p.  854,  relative  to  the  inspection 
of  hay  and  grain,  including  the  provisions  rela- 
tive to  the  weighing  and  grading  of  grain  by 
state  inspectors,  and  section  63  (page  372),  pro- 
hibiting the  issuance  of  weight  certificates  ex- 
cept by  a  bonded  state  weigher,  etc.,  are  valid 
as  a  proper  exercise  of  the  police  powers  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {  2;  Dec.  Dig.  ®=>2.] 

5.  WKiaHis  and  Mxasitbkb  •=>8— WxiaHiHO 
Gbain— Statittes. 

Laws  1913,  p.  854,  relative  to  the  inspection 
of  hay  and  grain,  does  not  permit  the  weighing 
and  certifying  of  weights  of  grain  both  by  the 


state's  bonded  weigher  and  a  private  warehouse- 
man. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  I  10;  Dec.  Dig.  «=s»8,] 

6.   COMHISCE    Q=>50— INTKBSTATE    COUICEBCI— 
WmOHINQ  OBAIN— STAT17TB8. 

Laws  1918,  p.  854,  relative  to  weighing  and 
grading  of  grain  by  state  inspectors  and  the  is- 
suing of  certificates  therefor,  does  not  interfere 
in  a  material  sense  with  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  fg  48-63;    Dec.  Dig.  <S==>50.] 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  John  T.  Bcurker,  Attorney  General, 
against  the  Merchants'  Exchange  of  St 
Louis.  Judgment  of  ouster  entered  to  the 
extent  Indicated. 

John  T.  Barker,  Atty.  6en.,  and  Lee  B. 
Ewing,  Asst  Atty.  Gen.,  for  relator.  Frank 
Hagerman,  of  Kansas  City,  for  Kansas  City 
Board  of  Trade.  Percy  Werner,  of  St  Louis, 
for  respondent 

GRAVES,  J.  Tbls  Is  an  original  proceed- 
ing in  quo  warranto,  at  the  Instance  of  the 
Attorney  GeneraL  The  information,  after 
formal  allegations  as  to  the  incorporation 
of  respondeat,  and  as  to  certain  laws  of  this 
state  with  reference  to  public  Inspectors  and 
weighers  of  grain  at  all  public  elevators  In 
cities  having  75,000  Inhabitants,  charges: 

"Rdator  further  informs  tlie  court  that  said 
respondent  the  Merchants'  Exchange  of  St 
Louis,  has  beeb  for  a  great  many  years  and  is 
now  guilty  of  improper  uses  and  has  unlawfully, 
illegally,  and  willfully  misused  and  abused  its 
corporate  franchise,  rights,  and  privileges  under 
its  charter  in  this,  to  wit:  In  Aat  it  is  now  un- 
lawfully, wrongfully,  and  willfully  maintaining 
a  department  known  as  its  weighing  bureau,  by 
and  through  which  it  is  now  unlawfully  and 
wrongfully  in  violation  of  the  statutes  of  this 
state  weighing  grain  received  into  or  discharged 
from  public  warehouses  and  elevators  in  the  city 
of  St  Louis,  and  making  charges  for  said  weigh- 
ing, and  issuing  weight  certificates  or  tickets 
and  making  charges  therefor.  That  said  acts  of 
said  respondent  Merchants'  Exchange,  are  usur- 
pations of  powers,  rights,  and  privileges  not 
conferred  upon  it  by  its  corporate  charter  and 
in  excess  thereof,  and  are  in  violation  ol  the 
criminal  statutes  of  this  state,  all  to  the  great 
and  permanent  Injury  of  the  citisens  of  Mis- 
souri. 

"Wherefore  relator,  prosecuting  in  this  behalf 
for  the  state  of  Missouri,  asks  that  this  re- 
spondent be  adjudged  guilty  of  usurping  privi- 
leges and  authorities  not  granted  by  the  state  of 
Missouri  in  weighing  the  grain  of  the  citizens  of 
Missouri  and  charging  therefor,  and  issuing 
weight  certificates  thereon,  as  aforesaid,  and 
that  such  acts  on  the  part  of  respondrnts  be  de- 
clared illegal  and  void,  and  said  respondent  be 
forbidden  to  weigh  such  grain  as  aforeoaid  and 
charge  therefor,  and  from  issuing  weight  certifi- 
cates thereon,  and  that  said  respondent  be  fined 
in  such  sum  as  the  court  thinks  will  punish  it 
and  cause  others  to  refrain  from  doing  similai' 
acts,  and  for  all  other  and  further  orders  and 
relief  which  to  the  court  seem  meet  just  and 
proper." 

[1]  The  return  Is  exceedingly  verbose  and 
such  portions  thereof  as  may  be  required 
can  best  be  noted  In  the  opinion,  in  conneo 
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Uon  with  points  raised.  This  return  runs  the 
gamut  from  a  general  demurrer  to  the  in- 
vocation of  the  Fourteenth  Amendment  of 
the  federal  Constitution.  Relator  challenges 
the  sufflciency  of  the  return  and  moves  for 
judgment  on  the  pleadings.  The  facts,  in 
the  return,  where  facts  may  be  In  dispute  as 
between  the  petition  and  return,  must  be 
taken  as  the  facts  in  the  case.  This  suiB- 
dently  outlines  the  case- 

I.  Tills  case  requires  (1)  a  construction  of 
our  statutes,  and  (2)  a  determination  of 
their  validity.  There  are  two  vital  questions 
met  at  the  very  threshold  of  the  case.  Sec- 
tion 63  of  the  act  of  1913  reads: 

"It  shall  be  unlawful  for  any  person,  oorpora- 
Hon  or  <u«octotton  other  than  a  duly  authorized 
and  bonded  state  sreljher  to  %»>ue  any  weight 
certificate  or  to  i»»ue  or  tign  any  paper  or  ticket 
purporting  to  ie  the  weight  of  any  car,  wagon, 
took  or  other  package  of  grata  weighed  at  any 
woreihouse  or  levator  in  tkia  ttate  where  duly 
appointed  and  qualified  state  weiirhers  are  sta- 
tioned and  in  control  of  the  scales  under  the 
provisions  of  this  article,  or  to  make  any  charge 
for  such  weighing,  or  purported  weighing,  or 
weight  certificates,  or  tickets  or  purported 
weight  certificates  or  tickets.  And  any  person, 
corporation  or  officer,  agent  or  servant  of  such 
corporation  who  shall  do  any  of  the  acts  declar- 
ed by  this  section  to  be  unlawful,  ajtall  be  ieem- 
e4  guilty  of  a  miademeanor,  and  shall  be  pun- 
ished by  a  fine  ot  not  less  than  five  hundred  dol- 
lars, nor  more  than  one  thousand  dollars,  or 
shall  he  imprisoned  In  the  county  jaU,  or  if  in 
the  city  of  St.  Louis,  the  Jail  of  said  dty,  not 
less  than  six  months  nor  more  than  twelve 
months,  or  by  both  such  fine  and  imprisonment." 
Laws  1913,  p.  872. 

By  the  return  it  is  admitted  that  the  re- 
qwndent  has  a  weighing  department,  and 
that  such  department  weighs  the  grain  c<»n- 
ing  into  public  elevators  and  Warehou^s  in 
the  dty  of  St.  Louis,  and  further  that  it  is- 
sues certificates  of  weight  to  the  parties  m- 
tltled  thereto,  and  makes  charges  therefor. 

With  the  plain  letter  of  the  law  before  us, 
and  the  admissions  of  respondent  before  us, 
it  would  be  idle  work  to  go  into  a  detailed 
discussion  of  the  question  as  to  whether  or 
not  respondent  is  or  is  not  violating  this 
state  statute.  Its  admissions  of  record  show 
that  it  is  not  only  violating  the  spirit,  but 
also  the  letter,  of  the  statute.  Its  reasons  for 
such  violation  are  immaterial,  if  the  statute 
is  a  valid  enactment.  Much  of  the  very 
lengthy  return  is  taken  up  with  statements 
of  reasons  for  the  admitted  violation  of  the 
law,  but  If  the  law  is  a  valid  one,  the  im- 
agined necessity  of  its  violation  in  the  al- 
leged interest  of  the  grain  trade  at  St.  Louis 
is  wholly  immaterial,  and  beyond  the  real 
issues. 

Many  laws  seemingly  work  hardships  up- 
on persons  and  their  business,  but  this  is 
no  excuse  for  the  violation  of  the  law.  Not 
is  this  seeming  hardship  an  excuse  for  a  cor- 
poration to  do  things,  under  a  charter  grant- 
ed by  the  state,  which  things  the  state  has 
forbidden  by  law. 

"Hbe  crux  of  tills  case  lies  la  One  validity 
or  Invalidity  of  oar  inspection  laws.    It  does 


not  lie  in  extraneous  facts  whidi  might  tend 
to  show  that  the  business  of  buying  and  sell- 
ing grain  in  St.  Louis  would  be  benefited 
by  a  weighing  and  inspection  thereof  by  re- 
spondent, rather  than  one  by  the  state.  To 
this  vital  question  we  proceed  next. 

[2]  II.  We  shall  not  discuss  the  fundament- 
als in  statutory  construction,  when  validity  of 
a  statute  is  at  stake.  It  goes  without  the  say- 
ing that  there  is  a  legal  presumption  of 
validity;  that  if  there  is  doubt  as  to  the 
constitutionality  of  the  law  the  doubt  shall 
be  resolved  in  favor  of  the  validity  of  the 
legislative  act;  that  the  expediency  or  in- 
expediency of  the  act  is  not  for  the  courts; 
that  in  Missouri  the  power  of  the  Legis- 
lature to  enact  laws  has  no  limitation,  ex- 
cept the  express  limitations  in  the  state  and 
federal  Constitutions;  that  the  legislative 
power  under  the  police  powers  of  the  state 
are  very  broad. 

Of  all  the  members  of  this  court  the  writ- 
er has  been  most  loth  to  extend  the  police 
powers  of  the  state.  Vide  coacurring  opin- 
ion in  State  v.  Railroad,  242  Mo.  loc.  dt 
376,  147  S.  W.  118,  and  dissenting  opinion 
in  State  ex  rel.  v.  Vandiver,  222  Mo.  lot  dt 
266,  121  S.  W.  46.  Yet  in  aU  that  I  may 
have  written,  the  doctrine  that  private  rights 
Inay  be  made  subservient  to  the  public  wd- 
fare  Is  thoroughly  recognized.  The  respond- 
ent urges  that  its  private  rights  are  invad- 
ed by  these  statutes,  and,  if  so,  then  the 
laws  are  invalid,  unless  they  fall  within  the 
practically  undefined  field  of  police  powers 
of  the  state.  I  say  undefined  because  the 
field  of  the  public  peace,  health,'  safety,  and 
welfare  Is  a  very  broad  one,  and  there  are 
many  angles  from  whldi  to  view  the  field. 
Laws  of  the  character  of  .the  ones  here  in- 
volved where  sustained,  have  been  sustain- 
ed upon  the  theory  of  police  regulations.  In 
other  words,  because  they  were  a  proper 
exercise  of  the  police  power  of  the  state. 
We  shall  not  attempt  to  defend  these  laws 
otherwise. 

To  determine  whether  <»r  not  these  grain 
Inspection  laws,  including  the  weight  and 
certificate  provisions  thereof,  are  a  proper 
exercise  of  the  police  powers,  we  should  have 
the  provisions  thereof  clearly  In  mind,  and 
then  say  whether  or  not  sudi  provisions  tend 
toward  the  general  welfare. 

The  act  defines  a  public  warehouseman 
and  elevatorman,  and  public  warehouses  and 
elevators,  and  establishes  the  office  of  ware- 
house commissioner.  It  further  provides  for 
the  grading  and  welgUng  of  all  grain  into 
the  public  warehouses  or  elevators,  and  for 
the  keeping  of  such  grain  tn  the  grades  so 
established.  Expert  grain  Inspectors  are 
to  be  employed  to  grade  the  grain,  and  weigb- 
men  employed  to  weigh  the  grain  Into  the 
warehouses  and  elevators.  If  ccmtroversy 
arises  either  as  to  weights  or  grades  a  dif  in- 
terested committee  settles  the  same. 

These  oflScers  are  bonded  for  the  faithful 
Iierformance  of  du^.   .  Wareliouse  receipts 
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can  only  be  crlven  for  grain  actnally  weigh- 
ed Into  the  warehouse  according  to  the  grad- 
ing and  weighing  of  these  public  officers,  and 
such  receipts  muat  be  registered  In  the  de- 
partment of  the  warehouse  commissioners. 
These  receipts  must  be  numbered  consecu- 
tively, and  no  two  receipts  from  one  ware- 
house shall  be  of  the  same  number  during 
the  space  of  any  one  year.  When  grain  1^ 
delivered  upon  a  receipt,  the  receipt  must 
be  given  over  to  the  proper  officer  of  the 
state  for  cancellation.  The  issuance  of  re- 
ceipts without  the  grain  Is  made  a  crime. 
In  fact  the  act  undertakes  to  so  hedge  in 
the  handling  of  grain  in  these  public  ware- 
houses and  elevators,  as  to  prevent  all  kinds 
of  frauds.  It  so  hedges  the  warehouse  re- 
ceipts that  frauds  upon  banks  and  other  per- 
sons loaning  money  are  protected.  The  whole 
purport  of  the  act  is  for  such  official  supervi- 
sion in  the  principal  grain  markets  as  will 
protect  not  only  tie  buyers,  but  the  sellers, 
of  grain.  In  other  words  It  establishes  a  dis- 
interested agency  between  the  buyer  and 
seller  both  as  to  weights  and  grades  of  the 
grain.  If  a  wheat  grower  of  Missouri  ships 
a  car  of  wheat  to  St.  Louis,  he  is  not  forced 
to  take  the  grading  and  weighing  of  the  de- 
fendant (an  association  of  grain  dealers  and 
speculators),  but  he  has  the  protection  of  the 
disinterested  agency  established  by  the  state, 
an  agency  duly  bonded  for  faithful  perform- 
ance of  duty.  If  a  Missouri  miller  desires 
to  purchase  a  car  of  grain  be  has  the  same 
protection.  If,  after  grain  is  stored  In  an 
elevator,  a  Missouri  banker  desires  to  loan 
money  upon  the  property,  he  has  the  assur- 
ance that  it  has  been  faliiy  graded  and 
weighed,  and  the  further  assurance  that  not 
only  Is  the  grain  there,  and  of  the  quality 
stated,  but  that  only  one  elevator  receipt  Is 
out  for  that  particular  grain.  To  say  that 
these  laws  do  not  tend  to  the  public  welfare 
would  be  a  travesty  upon  the  law.  Thirty- 
five  states  of  the  Union  have  laws  similar 
to  these  laws,  although  they  may  affect  dif- 
ferent commodities.  Many  of  them  are  gray 
from  age.  Such  laws  are  usually  directed  to 
tub  chief  commodities  of  the  different  stated. 
In  one  It  may  be  coal,  whilst  in  others  It  is 
cotton,  lumber,  tobacco,  or  some  leading 
product.    Section  6868,  R.  8.  1009,  reads : 

"If  any  person  other  than  the  inspector  shall 
inspect  any  hogshead  of  tobacco  within  the  city 
of  St.  Louis,  or  if  any  person  occupying  any 
store  or  warehouse  within  the  city  of  St.  Louis 
shall  suffer  or  permit  any  person  other  than 
the  inspector  to  inspect  any  hogshead  of  tobacco 
upon  the  premises  occupied  by  him,  such  person 
Inspecting  the  tobacco,  and  such  person  or  per- 
sons suffering  and  permitting  such  illegal  in- 
spection, shall  each  be  fined  hi  the  sum  of  one 
hundred  dollar*  for  every  hogshead  of  tobacco 
so  inspected  to  the  use  of  the  state,  to  be  recov- 
ered by  indictment." 

This  statute,  which  la  a  part  of  the  tobacco 
inspection  laws  of  this  state,  has  remained 
upon  our  books  from  1846  to  now.  For  over 
70  years  It,  like  a  great  oak  of  the  forest, 
has  stood  unchallenged  and  unharmed.    Sim- 


ilar statutes  In  other  states  date  bade  to  co- 
lonial times.  The  purpose  of  all  Is  the  gen- 
eral welfare. 

Nor  are  we  scant  In  authority  upholding 
such  police  regulations.  In  Coal  Co.  v.  City 
of  St  liOuls,  130  Mo.  loc.  clt  327,  32  S.  W. 
6S0,  51  Am.  St  Rep.  666,  we  had  this  ordi- 
nance under  review: 

"No  person  shall  buy  or  sell  any  hay  or  stone 
coal  in  this  city  until  the  same  has  been  weighed 
by  one  of  the  legally  authorized  weighers,  and  a 
certificate  of  the  weight  thereof  given,  as  requir- 
ed in  the  provisions  of  this  article;  and  any 
person  violating  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  be  fined  not  less  than  $10.00  for  each 
offense." 

[3]  The  ordinance  was  upheld  by  this  ooort 
In  an  able  opinion  by  Brace,  P.  J.  The  ordi- 
nance It  was  held  was  within  the  charter 
powers,  but  it  must  be  noted  that  such  char- 
ter powers  have  their  origin  In  the  police 
powers  of  the  state.  In  this  case  Brace,  P. 
J.,  said: 

"By  the  charter  of  the  dty  of  St  Louis,  the 
mayor  and  assembly  have  power  by  ordinance 
'to  license,  tax,  and  regulate  retailers,'  'to  regu- 
late and  establish  the  standard  of  weights  and 
measures  to  be  used  in  the  city  of  St.  Louis, 
and  to  provide  for  the  inspection  of  the  same, 
'and  for  the  inspection  and  weighing  or  measur- 
ing hay  or  stone  coal,  charcoal,  Aewood,  and 
all  other  kinds  of  fuel  to  be  used  in  the  city  of 
St  Louis.'  Scheme  and  Charter,  art  8,  $  26, 
pp.  2097  and  2098,  2  R.  S.  1889. 

"The  plaintiffs  as  retailers  of  coal  by  the 
wagonload  in  said  city  are  amenable  to  all  or- 
dinances of  the  dty  within  the  scope  of  the  pow- 
ers thus  granted.  The  purpose  of  the  ordinance 
is  plain.  It  is  to  protect  the  citizen  from  being 
imposed  upon  by  false  weights  and  measures. 
To  accomplish  this  purpose,  whUe  dealers  in 
coal  may  weigh  the  coal  which  they  sell  on  their 
own  scales,  they  are  not  permitted  to  sell  a 
wagonload  of  coal  that  has  not  been  weighed 
by  a  weigher  approved  by  the  mayor  and  au- 
thorized by  law  to  weigh  the  same.  That  it  may 
be  weighed  by  such  a  weigher  and  no  other,  and 
the  citizen  have  the  assurance  of  the  fact 
weighers'  certificates  of  that  fact  are  'fumisli- 
ed'  to  such  dealers  for  such  weighers,  and  such 
weighers  are  required  to  'furnish'  one  of  such 
certificates  for  each  load  weighed  by  him.  Sure- 
ly nothing  can  be  found  in  the  purpose  of  this 
municipal  law,  nor  in  the  means  by  which  it  is 
sought  to  be  accomplisiied,  that  is  without  the 
express  power  granted  by  the  charter  to  the 
city  to  regulate  the  weighing  of  coal  in  the 
city,  and  the  fact  that  a  few  cents  are  charged 
by  the  city  for  furnishing  each  of  the  certifi- 
cates surely  cannot  be  beyond  the  power  express- 
ly given  to  tax  and  regulate  'retailers'  of  that 
commodity.  Whether  the  mayor  and  assembly 
have  selected  the  best  means,  by  these  ordi- 
nances, to  accomplish  the  purpose,  is  a  matter 
with  which  we  have  nothing  to  do.  The  power 
exercised  being  within  powers  granted  by  the 
charter,  the  plaintiffs  have  no  cause  of  action. 
The  demurrer  was  properly  sustained,  and  the 
judgment  is  alfirmed." 

In  City  of  St  Charlea  y.  Blsner,  165  Mo. 
671,  66  8.  W.  291,  we  had  up  a  very 
similar  ordinance.  It  covers,  however,  coal, 
hay,  and  com,  and  It  required  both  the 
weighing  ot  such  commodities,  and  an  offi- 
cial certificate  of  weights.  This  ordinance 
we  upheld.    In  BjX  parte  House  v.  Mayes,  227 
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Mo.  loc.  dt  636,  127  S.  W.  308,  Gantt,  J., 
said: 

"That  the  inspection  and  regulation  of  weights 
and  measures  are  within  the  police  power  of 
the  states,  and  laws  passed  by  the  Legislature 
(or  such  inspection  and  regulation  requiring 
dealers  and  traders  to  conform  thereto,  and  for 
the  appointment  or  Election  of  officers  or  inspec- 
tors thereunder,  are  in  the  nature  of  police  regu- 
lation and  not  repugnant  to  the  Constitution  of 
the  United  States  or  of  this  state  can  no  longer 
be  doubted.  Pittsburg  Coal  Co.  v.  Louisiana, 
156  U.  S.  590  [15  Sup.  Ct  459.  39  L.  Ed.  544] ; 
30  Am.  &  Kng.  Ency.  Law  (2d  Ed.)  461,  and 
cases  therein  cited.  Legislation  along  these 
lines  is  found  in  almost  every  country,  the  un- 
derlying purpose  of  which  is  to  secure  uniform 
weights  and  meaaures  and  to  guard  the  people 
at  large  against  defective  and  uncertain  weights 
and  measures  and  fraudulent  practices  con- 
nected therewith." 

[4]  I  thought  the  statute  involTed  In  the 
House  Case  entrenched  npon  private  con- 
tracts, and  dissented  with  all  the  vigor  I 
possessed,  bnt  only  succeeded  In  getting  two 
of  my  Brothers  to  see  the  light  as  I  saw  It 
The  case  went  to  the  United  States  Supreme 
Court  (219  U.  S.  270,  31  Sup.  Ct.  234,  66  L. 
Ed.  213),  and  if  I  recollect  aright  my  dissent 
had  less  effect  there.  Authorities  from  other 
jurisdictions  are  along  the  same  lines.  The 
purpose  of  state  weighers  Is  to  get  fair 
weights  for  all  parties  concerned.  The  pur- 
pose of  certificates  of  weights  being  filed 
with  the  warehouse  commissioners'  depart- 
ment is  clearly  apparent  from  the  outline  of 
the  law  which  we  have  given.  Such  require- 
ment protects  the  public  from  more  than  one 
angle.  We  have  no  doubt  that  under  our 
rulings,  to  some  of  which  we  have  not  agreed, 
these  statutes  are  valid. 

in.  We  are  cited  to  language  used  by  Yal- 
Uant,  J.,  In  State  ex  Inf.  v.  Ootfee  et  al.,  182 
Mo.  loc.  dt.  679,  680,  91  S.  W.  486.  The  lan- 
guage there  used  must  be  interpreted  In  ac- 
cord with  the  facts  of  the  case,  and  the  law 
there  under  consideration.  On  page  678  of 
192  Mo.,  page  487  of  91  S.  W.,  that  distin- 
guished Jurist  did  say: 

"If  all  that  the  Attorney  General  claims  as 
the  official  rights  of  the  state  weighmasters  be 
conceded,  it  is  still  doubtful  if  guo  warranto  is 
the  proper  remedy.  The  members  of  the  Board 
of  Trade  have  a  right  on  their  own  account  to 
employ  men  to  weigh  their  grain  for  them  and 
to  accept  their  certificates  of  weight,  even  if  it 
is  the  dut7  of  the  state  weighmasters  also  to 
weigh  the  same  grain  and  to  give  certificates  of 
the  weights.  And  if  the  law  gives  to  the  cer- 
tificates of  the  state  weighmaster  a  legal  effect 
as  evidence,  still  if  the  person  buying  or  selling 
the  grain  i^ould  prefer  to  have  it  weighed  by 
some  other  person  and  to  base  his  business 
transaction  in  reference  to  it  on  the  unofficial 
rather  than  the  official  certificates,  he  would 
have  a  right  to  do  so.  Such  a  course  would  not 
prevent  the  state  weighmaster  from  performing 
his  official  duty  or  deprive  him  of  his  fees." 

But  It  must  be  recollected  that  the  statutes 
there  under  discussion  had  no  such  provisions 
as  we  have  In  section  63  of  the  act  of  1913, 
supra.  He  did,  however,  In  the  concluding 
portl<m  of  his  opinion  (182  Mo.  App.  688,  689, 
91  S.  W.  490)  get  to  the  meat  of  the  instant 
case.    He  there  said: 


"The  amendatorjr  act  of  March  9, 1893,  which 
we  are  now  considering  does  not  purport  to 
alter  or  amend  any  section  of  the  law  as  it 
theretofore  existed  in  reference  to  state  grain 
inspection,  it  only  adds  other  sections  providing 
for  weighing  the  grain  that  by  the  law  thereto- 
fore existing  was  subject  to  inspection.  It  may 
be  that  the  General  Assembly,  if  it  had  then 
understood  that  grain  inspection  was  by  the  law, 
as  it  then  was,  limited  to  public  warehouse  grain, 
would  have  so  amended  that  law  .as  to  include 
other  grain,  but  that  is  mere  conjecture;  we 
only  know  that,  whether  from  misapprehension 
or  disinclination,  the  General  Assembly  did  not 
so  amend  this  law,  and  we  must  take  the  law  as 
we  find  it  We  have  no  dcmbt  of  the  conttitution- 
al  authority  of  the  Oenerai  Astemhlv  in  the  exer- 
cise cf  the  statefs  police  potoer  to  ihroto  around 
pertonf  toho  ship  their  grain  to  market  in  this 
state  the  protection  that  oMoiai  in*pection  and 
official  weighing  can  give.  Without  such  protec- 
tion the  shipper  is  at  the  mercy  of  those  who 
handle  his  grain  in  the  great  markets,  and  in  the 
ordinary  course  of  business  he  has  no  means,  or 
at  least  no  convenient  or  adequate  means,  of  ver- 
ifying the  classification  and  weight  of  his  grain. 
It  is  no  infringement  of  ti^e  Clipper's  constitu- 
tional rights  to  tax  his  grain  with  reasonable 
charge  for  his  official  service,  because  whetho'  a 
particular  individual  desires  to  avail  himself  of 
the  service  or  not,  such  service  is  a  wholesome 
control  over  the  conduct  of  the  business,  and 
the  state  has  the  right  to  Interfere  for  the  pro- 
tection of  the  pablic  And  besides,  there  is 
nothing  that  could  make  the  markets  of  this 
state  more  attractive  to  shippers  than  a  reputa- 
tion for  intelligent  and  honest  inspection  and 
weighing.  But  tohether  the  police  poioer  of  the 
state  should  he  emeroised  or  not  in  such  matters, 
and  if  exercised  to  what  extent,  are  questions  in 
the  first  instance  for  the  General  Assembly  and 
not  for  the  courts.  In  the  Uno  governing  the 
OOM  before  %u  the  ff«neral  Assembly  has  gone 
no  farther  in  the  exercisa  of  this  police  power 
than  to  provide  for  state  inspection  and  state 
weighing  of  grain  going  into  or  out  of  public 
warehouses.  We  rest  our  judgment  therefore 
in  favor  of  the  respondentsi  not  on  the  ground 
that  the  Oenerai  Assemlli)  could  not,  under 
the  Constitution,  pass  a  law  requtring  inspec- 
tion and  weighing  of  grain  in  the  great  marceta 
of  this  state  other  than  such  as  goes  into  or  oat 
of  a  public  warehouse,  Jtut  on  tke  ground  that 
the  Oenerai  Atsemhly  hat. not  done  to."  (The 
italics  are  ours.) 

The  law  then  under  consideration  did  not 
specifically  prohibit  the  giving  of  a  weight 
certificate  by  persons  other  than  state  offi- 
cials, as  does  the  law  now.  The  opinion 
therefore  as  to  the  rights  of  boards  of  trade 
under  the  then  laws  has  but  little  weight  In 
determining  the  questions  in  this  case.  Nor 
Is  there  anything  In  that  opinion  which 
thwarts  a  holding  to  the  effect  that  the  pres- 
ent inspection  laws  are  valid.  On  the  con- 
trary the  concluding  portion  of  such  (pinion, 
quoted,  supra,  would  Indicate  that  such  ex- 
ercise of  the  police  power  would  be  vaUd., 

We  are  also  cited  to  Merchants'  Exchange 
V.  Knott,  212  Mo.  loc.  clt.  635,  lU  a  W. 
565.  A  reading  of  that  case,  and  of  the  case 
of  People  V.  Harper,  91  111.  lo<*  dt  367,  dted 
and  quoted  from  therein,  vrill  show  that  the 
questions  tavolved  and  discussed  are  wholly 
fordgn  to  the  ones  here  tuvolved. 

The  questions  here  are,  Should  the  re- 
spondent be  precluded  from  issuing  weight 
certificates,  or  any  paper  or  ticket  purporting 
to  be  the  weight  of  any  car,  wagon,  sack,  or 
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otber  packages  of  grain,  received  at  the  pub- 
lic warehouses  and  elevators  In  St  Iiouls, 
where  onr  Inspection  laws  apply?  Or  shall 
respondent  be  permitted  to  make  any  charges 
for  weighing  or  Issuing  weight  certificates  or 
tickets?  These  are  the  things  forbidden  by 
section  63  of  the  act  of  1913  (La^s  ldl3,  p. 
372),  and  are  the  things  the  state  seeks  to 
prevent  the  respondent  from  doing.  And 
these  are  the  things  which  respondent  admits 
It  has  been  doing.  This  statute  forbidding 
persons,  other  than  the  bonded  ofBcers  of  this 
state,  from  doing  these  things  had  In  view 
the  general  welfare  under  repeated  rulings 
of  this  court.  Such  statutes  were  Intended 
for  the  protection  of  producers,  shippers,  and 
receivers  of  grain  and  hay,  as  well  as  other 
parties  Interested  therein  as  owners,  pledg- 
ors, or  pledgees.  We  are  unable  to  say  that 
the  statute  Is  an  Improper  exercise  of  the 
police  powers  of  the  state.  If  so  the  respond- 
ent should  be  prevented  from  Issuing  any 
weight  certificates  or  any  paper  or  ticket  pur- 
porting to  be  the  weight  of  any  car,  wagon, 
sack,  or  other  packages  of  grain  weighed  at 
any  public  warehouse  or  elevator  In  the  dty 
of  St.  Louis,  and  from  charging  for  any 
weighing  or  weight  receipt  for  any  grain  at 
such  public  warehouse  or  public  elevator, 
where  state  weighers  are  stationed  undei  the 
laws  of  this  state. 

[S]  IV.  It  Is  suggested  by  able  counsel  that 
the  act  should  be  so  construed  as  to  permit 
the  welching  and  certifying  of  weights  both 
by  the  state  and  the  respondent  The  statute 
will  not  bear  such  a  construction.  It  was 
clearly  the  legislative  Intent  to  make  the 
state  the  welghmaster,  and  to  ezdude  others 
from  giving  weight  tickets  or  certificates. 
The  very  purirase  of  the  law  would  be 
thwarted  in  the  construction  sought  Of 
course  the  law  in  no  way  prohibits  owners  of 
grain  from  weighing  their  grain  before  It  Is 
sent  to  or  put  In  a  public  warehouse,  to  the 
end  that  they  may  know  what  they  have,  nor 
does  It  prohibit  such  owners  from  weighing 
it  after  it  is  withdrawn.  So  that  the  argu- 
ment that  no  opportunity  Is  afforded  to  have 
evidence  to  refute  the  prima  fade  showing  of 
the  state's  certificate  of  weight  Is  without 
foundation.  By  this  we  do  not  mean  that 
such  owners  may  force  such  previous  or  sab- 


sequent  weighing  upon  scales  provided  for 
by  tlie  law  for  the  use  of  the  state  authori- 
ties. The  state  authorities  are  entitled  to 
proceed  with  their  work  without  hindrance^ 
or  Interference  in  any  respect 

[I]  V.  Nor  do  we  think  these  laws  Inter- 
fere In  a  material  sense  with  Interstate  com- 
merce. The  police  powers  of  the  state  have 
full  recognition  by  the  federal  government 
and  unless  the  laws  passed  in  pursuance  of 
such  powers  unduly  Interfere  with  the  com- 
merce clause  of  the  federal  Constitution  they 
have  been  uphdd  of  the  United  States  Su- 
preme Court  Pittsburg  &  S.  Coal  Go.  v.  Lou- 
isiana, 166  n.  S.  580,  15  Sup.  Ct  469,  39  L. 
Ed.  644 ;  Sheriock  v.  Ailing,  93  U.  S.  99,  23 
L.  Ed.  819;  Munn  v.  lUinols,  94  U.  S.  loc.  cit 
135,  24  L.  E:d.  77;  Turner  v.  Maryland,  107 
U.  S.  38,  2  Snp.  <}t  44,  27  L.  Ed.  370.  These 
laws  do  not  puriwrt  to  regulate  Interstate 
commerce.  They  are  made  applicable  solely 
to  dtlzois  of  the  state,  and  property  in  the 
state.  In  the  Sherlock  Case,  supra,  the  Unit- 
ed States  Supreme  Court  well  said: 

"And  it  may  be  said,  generally,  that  legislation 
of  a  state,  not  directed  against  commerce  or  any 
of  its  regulatious,  but  relating  to  the  rights,  du- 
ties, and  liabilities  of  citizens,  and  only  indi- 
rectly and  remotely  affecting  the  operations  of 
commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on 
land  or  water,  or  engaged  in  commerce,  foreign 
or  interstate,  or  in  any  other  pursuit" 

What  has  been  said  by  the  courts  with 
reference  to  elevation  of  grain  lo  transit  be- 
ing a  part  of  the  transportation,  and  there- 
fore the  rates  charged,  under  the  control  of 
the  Interstate  Commerce  Commission,  are 
foreign  to  the  questions  involved  here.  This 
contention  is  therefore  ruled  against  the  re- 
spondent. 

We  are  therefore  forced  to  conclude  that 
the  respondent  should  be  adjudged  guilty  of 
the  charges  of  usurpation  in  the  Information 
contalned^L  e.  (1)  weighlag  the  grain  of  the 
dtizens  of  Missouri  and  charging  therefor, 
and  (2)  issuing  certificates  of  weight  for 
grain  deposited  In  the.piAUc  warehouses  and 
public  elevators  In  the  dty  of  St  Louis. 
These  things  the  law  forbids,  and  the  re- 
spondent has  no  legal  right  to  do.  To  this 
extent  a  Judgment  of  ouster  Is  entered.  All 
concur,  except  WALKER,  J.,  not  sitting. 
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WAMPLER  T.  ATCHISON,  T.  &  S.  P.  RY. 
CO.    (No.  17921.) 

(Supreme  Court  of  Missouri.     In  Banc.     Dee. 
4,  1916.    Motion  for  Rehearing  Over- 
ruled Dec.  21,  1016.) 

1.  Appeal  and  Erbob  #=302(4)— Qtjebtionb 
Pbesented — Motion  fob  New  Tuajl — Eb- 

BOB   IN    InBTBUCTIONB. 

A  motion  for  new  trial,  stating  as  a  ground 
thereof  tliat  the  court  erred  in  refusing  to  give 
the  instructions  requested  by  defendant  and  er- 
red in  giving  those  requested  by  plaintiff  and 
others  of  the  court's  own  motion,  is  su£Sciently 
specific  to  raise  those  errors  on  appeal,  even  ^ 
Rev.  St.  1909,  i  1841,  providing  that  aU  motions 
shall  be  accompanied  by  a  written  specification 
of  the  reasons  on  which  they  are  founded,  ap- 
plies to  motions  for  new  trials. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1748;  Dec.  Dig.  «s>302(4).] 

2.  Mastkb  and  Sebtant  «=»286(30)  —  IWJtJ- 
bus  to  Servant — Instbuotionb— Evidbncb. 

Where  a  petition  for  injuries  to  a  railroad 
employi  alleged  the  negligence  of  the  company 
to  consist  in  suddenly  starting  its  freight  train 
forward  with  a  violent  and  unusual  jerk  while 
plaintiff  was  dismounting  therefrom,  and  plain- 
tiff's own  evidence  showed  that  he  was  riding  on 
a  freight  train,  which  he  had  been  informed 
would  not  stop  at  his  destination,  but  would 
only  slow  down,  and  that  while  he  was  on  Uie 
steps  ready  to  jump  off  the  brakeman  motioned 
him  to  do  so,  and  then  signaled  the  train  to  in- 
crease its  speed,  which  it  did  with  no  more  jerk 
or  suddenness  than  was  usual.  It  was  proper  to 
instruct  the  jury  that  plaintiff  could  not  recover 
for  negligence  in  sudd^Iy  starting  its  train  with 
an  unusual  jerk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1016,  1020;  Dec.  Die 
«=>286(30).] 

3.  Master  ahd  Sebvant  «ss>264(ll)  —  Inju- 
ries TO  Sebvant— Issues. 

Plaintiff  having  based  his  right  to  recover  on 
that  negligence,  a  demurrer  to  his  evidence 
should  have  been  sustained,  and  it  was  error  to 
permit  him  to  recover  for  the  negligence  of  the 
brakeman  in  giving  the  signal  to  increase  speed 
before  plaintiff  had  alighted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  871;  Dec.  Dig.  «=» 
264(11).] 

Walker,  J.,  dissentiag, 
I 

Appeal  from  Circuit  Coart»  Jackson  Conn- 
ty;  Harris  Robinson,  Judge. 

Action  by  Joelab  B.  Wampler  against  the 
Atchison,  T(H)eka  &  Santa  F^  Railway  Com- 
pany. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Thos.  B.  Morrow,  Cyrus  Orane,  Oeo.  J. 
Mersereau,  and  John  H.  £«throp,  all  of  Kan- 
sas  City,  for  appellant  Guthrie,  Gamble  ft 
Street  and  E.  H.  Gamble,  all  of  Kansas  City, 
for  respondent  Prince  ft  Harris,  John  ii. 
Cleary,  Langsdale  ft  Howell,  Atwood  ft  Hill, 
Casey  ft  Wright,  John  B.  Westfall,  Jas.  H. 
Hunter,  Glen  Bruner,  Strother  i&  Campbell, 
Walsh,  Aylward  ft  Lee,  Brewster,  K^y, 
Brewster  ft  Bucfaholz,  all  of  Kansas  City, 
W.  S.  Jackson,  of  Warsaw,  and  A.  C.  Pop- 
bam,  Joseph  S.  Rust,  John  I.  Williamson, 
Cttlvln  ft  Bea,  Yates  ft  Goble,  T.  J.  Mad- 


den, Richard  B.  Eirwan,  MUton  J.  Oldham. 
W.  Haley  Reed,  Jesse  E.  James,  Ira  B.  Mc- 
Laughlin, Wm.  G.  Holt  ft  J.  &  Cnbbison, 
Clyde  Taylor,  Charles  A.  Stratton,  J.  A. 
Harzfeld,  Chas.  M.  Blackmar,  A.  F.  Smith. 
Jacobs  ft  Henderson,  Park  ft  Brown,  Kyle  ft 
Coon,  T.  V.  Conrad,  Bird  ft  Pope,  George  L. 
Davis,  Buslek  ft  Stinson,  Clay  C.  Rogers.  T. 
A.  J.  Mastin,  John  C.  Nipp,  James  M.  Ra- 
der,  and  John  J.  Hyde,  all  of  Kansas  City, 
amlci   curiae. 

GRAVES,  J.  This  Is  an  action  for  pes^ 
sonal  injuries  wherein  the  damages  are  al- 
leged to  be  125,000.  The  action  U  predi- 
cated on  the  relationship  of  master  and 
servant,  and  not  upon  the  relationship  of 
passenger  and  carrier.  It  is  also  predicated 
upon  certain  Kansas  statutes  relating  to  mas- 
ters and  servants,  wMch  are  spedflcally 
pleaded.  It  stands  admitted  In  the  record 
that  defendant  is  an  interstate  carrier.  Aft* 
er  specifically  pleading  the  Elansas  statutes, 
and  invoking  them  as  the  foundation  for  his 
right  of  recovery,  the  petition  then  proceeds, 
as  follows: 

"On  May  2,  1912,  in  said  town  of  Qaenemo^ 
while  plaintiff,  In  defendant's  service,  was  dis- 
mounting from  one  of  defendant's  trains,  said 
train  was  suddenly  started  forward  with  a  vio- 
lent, and  unusual  jerl(,  whereby  pi«<i«t'ff  was 
thrQwn  down  and  run  over  by  said  train,  and 
his  left  leg  destroyed,  thereby  causing  plaintiff 
great  suffering,  loss  of  earnings  and  earning 
power,  and  putting  plaintiff  to  an  expense  of  not 
less  than  $250  for  surgical  and  medical  at- 
tendance, nurse  hire,  and  medicine  in  endeavor- 
ing to  be  cured  of  his  injuries.  Said  injuries 
are  permanent  and  ever  since  their  infliction 
upon  plaintiff  have  caused  him  great  suffering, 
which  will  continue  so  long  as  plaintiff  Uvea. 
Said  injuries  were  produced  by  defendant's  neg- 
ligence. Said  negligence  of  defendant  was  In 
that  defendant,  through  Its  agents  and  servants 
in  charge  of  said  train,  carelessly  and  negligent- 
ly caused  the  same  to  start  fonraxd  with  a  sud- 
den jerk,  wherebT  the  results  aforesaid  were 
produced,  and  in  the  further  fact  that  defendant, 
after  it  could,  by  ordinary  care,  have  known, 
and  did  know,  of  plaintiff's  danger,  still  could 
and  should  have  avoided  injuring  plaintiS  by 
refraining  from  doing  the  things  which  it  is 
above  alleged  defendant  did,  and  by  stopping 
said  train  after  it  knew  that  plaintiff  had  been 
thrown  down.  By  reason  of  the  facts  aforesaid 
plaintiff  has  been  damaged  in  the  sum  of  $25.- 
QOO.  Wherefore  plaintiff  prays  Jadnnent 
against  the  defendant  in  the  sum  of  $29,000, 
with  costs  of  suit" 

The  divisional  oplnicm  correctly  outlines 

the  further  facts,  thus: 

"The  plaintiff  at  the  time  of  his  Injury  was 
employed  by  defendant  to  post  signs  on  gates 
opening  on  defendant's  right  of  way.  He  was 
directed  to  post  these  signs  along  the  right  of 
defendant's  road  between  the  towns  of  Quenemo 
and  Osage  City  in  the  state  of  Kansas.  He 
went  to  the  conductor  of  a  through  freight  at 
Ottawa  and  asked  permission  to  ride  thereon 
with  his  tools  and  material  to  the  town  of  Que- 
nemo. Permission  was  given,  but  h«  was  in- 
formed that  the  train  would  not  stop  at  Quene- 
mo- but  at  plaintiff's  request  the  conductor 
said  he  would  slow  down  there  to  enable  plain- 
tiff to  get  off.    A  bundle  of  signs  and  a  number 


•For  other  cases  see  same  topic  and  KBY-NUUBER  in  all  Key-Numbered  Dlgeata  and  Indexes 
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of  tools  wece  placed  on  a  flat  car  in  the  train, 
and  plaintiff  was  told  that  be  could  ride  thereon. 
He  did  so,  and  while  en  route  engaged  in  conyer- 
sation  with  a  brakeman,  who  informed  him  that 
he  thongbt  the  train  would  stop  at  Qnenemo  to 
take  water.  When  the  train  neared  that  tows, 
it  slowed  down,  aa  the  conductor  had  informed 
plaintiff  would  be  done,  and  the  latter  threw  the 
gate  rigns  and  a  bundle  of  wire  off  of  the  flat 
car,  and  gathered  up  faia  took  and  dinner  bucket 
and  proceeded  to  cumb  down  the  atirmp  of  the 
car  so  as  to  alight  when  the  train  stopped  at  the 
water  tank,  if  it  did  so.  In  one  band  he  held  a 
dinner  bnciiet,  and  in  the  other  a  brace,  bit,  and 
daw  hammer.  While  he  was  in  this  position 
the  brakeman  haBooed  at  him  several  times  to 
get  off,  and  motioned  to  him  with  his  hand  to 
the  same  effect.  He  did  not  do ,  so,  and  the 
brakeman  signaled  the  engineer  to  increase  the 
speed  of  the  train.  As  a  result,  plaintiff,  in  at- 
tempting to  alight,  fell  under  the  wheels,  and 
one  of  his  legs  was  so  Injured  that  amputation 
became  necessary.  The  testimony,  which  is  that 
of  plaintiff  alone,  is  definite  that  he  was  not 
attempting  to  jump  off  the  train,  bnt  that  he  fell 
off  of  came.  The  defendant  offered  no  eridenoe 
on  the  ground  that  the  negligence  charged  in  the 
petition  was  not  established." 

The  case  was  submitted  to  the  Jury  od  the 
following  luBtmctlon  for  plaintiff: 

"If  yon  find  and  believe  from  the  evidence  that 
on  or  about  the  12th  day  of  May,  1012,  the 
plaintiff  was  an  employe  of  the  defendant,  and, 
as  such,  was  dismountinK  from  one  of  d(^nd' 
ant's  trains,  and  that,  while  so  dismoonting,  if 
he  was,  his  position  was  known  to  another  of  de- 
fendant's employes  controlling  the  movements 
of  such  train  by  signals,  and  that  such  other 
employe,  no  knowing,  if  he  did,  plaintiff's  posi- 
tion, negligently  by  a  signal  caased  said  train 
to  bie  started  forward  with  a  forward  Jerk,  and 
that  as  a  direct  result  of  such  forward  jerk,  if 
any.  plaintiff  was  thrown  down  and  under  said 
train,  and  thereby  injured,  then  your  verdict 
should  be  for  plaintiff.  Ordinary  care  is  that 
degree  and  kind  of  care  ordinarily  exercised  by 
an  ordinarily  prndent  person  under  the  same  or 
similar  circumstances.  Negligence  is  the  fidlnre 
to  exercise  ordinary  care.     (Given.)" 

It  will  be  observed  that  the  instruction  is 
predicated  uiwn  the  relation  of  master  and 
servant. 

Going  back  to  the  pleadings,  It  Bhonld  be 
stated  that  the  answer  was:  (1)  A  general 
denial;  (2)  plea  of  contributory  negligence; 
and  (3)  assumption  of  risk. 

Defendant  offered  no  evidence,  bnt  offered 
a  demurrer  to  the  evidence,  and  other  In- 
structions, after  the  orerruUng  of  the  demur- 
rer. For  the  defendant  the  court  gave  the 
following  Instructions  numbered  2  and  6. 

"The  court  instructs  the  jury  that  the  plain- 
tiff cannot  recover  in  this  case  on  the  ground 
that  defendant  was  guilty  of  negligence,  in  that 
the  brakeman  ordered  or  directed  plaintiff  to  get 
off  the  moving  train.    (Given.) 

"The  court  instructs  the  jury  that  there  is  not 
sufficient  evidence  in  this  case  to  prove  that  de- 
fendant, after  it  knew,  or  by  exercise  of  ordina- 
ly  care  conM  liave  known,  that  plaintiff  had 
fallen  to  the  ground,  could  have  stopped  the 
train  and  avoided  injuring  him.    (Given.)" 

The  court  refused  to  give  for  defendant  the 
following  instructions  numbered  1,  &»  4,  5,  7, 
and  8. 

Of  Us  own  motlcm,  the  court  gave  Instruo- 
Uons  C-1,  G-2,  and  0-3.  the  first  two  of 
which  read: 


"Tlie  court  instructed  the  Jury,  that  there  ii; 
not  sufficient  evidence  to  warrant  the  Jury  in 
finding  that  the  Jerk,  following  the  go-ahead  sig- 
nal, was  an  unusual  jerk.     (Given.) 

"0-2.  The  court  instructs  the  Jury  that,  if 
they  find  and  believe  from  the  evidence  in  this 
case  that  the  plaintiff's  conduct  in  being  in  the 

Jiosition  in  which  he  was  at  the  time  the  in- 
nry  in  question  occurred  was  negligence  upon 
his  part,  as  negligence  is  defined  in  other  in< 
Btmctions  herein,  you  must  consider  such  negli- 
gence, if  any,  not  as  a  bar  to  plaintiff's  recovery. 
But  you  shall  diminish  the  damages  to  which 
the  plaintiff  otherwise  would  be  entitled,  if  any, 
in  proportion  to  the  amount  of  negligence,  if 
any,  attributable  to  the  plaintiff.    (Given.)" 

Instruction  C-ft  was  a  fonnal  one,  telling 
the  Jury  that  nine  of  them  might  And  a  ver- 
dict, and  giving  them  forms  for  a  verdict. 
Exceptions  were  duly  saved  In  the  usual 
form  as  to  the  giving  and  refusing  ctf  In- 
structions. 

The  Jury  returned  a  verdict  for  $12,500, 
which  by  remittitur  was  reduced  to  910,(X)0, 
and  ttom  a  Judgment  for  said  |10,000  the  de- 
fendant has  appealed. 

The  motion  for  new  trial  Is  rolumlnons, 
but  grounds  4,  5,  7,  10,  11,  12,  18,  and  14 
thereof  read: 

"(4)  Because  the  court  erred .  in  ovenuling 
defendant's  demurrer  to  the  evidence  interposed 
at  the  close  of  plaintiff's  evidence. 

"(S)  Because  the  court  erred  in  refusing  to 
give  defendant's  instruction  interposed  at  the 
dose  of  plaintiff's  evldenee  directing  the  jury  to 
return  a  verdict  for  the  defendant.     •     •     • 

"(7)  Because  the  court  erred  in  refusing  to 
peremptorily  direct  the  Jury  to  return  a  verdict 
in  favor  of  the  deftedant  at  the  dose  of  all  the 
evidence.     •     •     • 

"(10)  Because  the  court  erred  in  refusing  to       t 
give  each  and  all  the  instructions  requested  by 
the  defendant,  which  it  did  refuse  to  give. 

"(11)  Because  the  court  erred  in  giving  each 
and  every  instruction  wUch  It  did  give  at  the 
request  of  plaintiff  and  on  plaintifTs  behalf. 
Said  instructions  and  each  of  uem  were  errone- 
ous and  defective. 

"(12)  Becanse  the  court  erred  In  each  and  all 
of  the  instructions  giyen  by  the  eourt  of  Its  <own 
motion. 

"(13)  Because  the  court  erred  in  refusing  to 
give'  proper  and  legal  instructions  requested  by 
the  defendant. 

"(14)  Because  the  ceurt  erred  In  modifying 
proper  and  legal-  instructions  requested  by  de- 
fendant and  giving  said  instructions  in  a  modi- 
fled  form." 

Points  made  and  other  applicable  faots 
wlU  be  noted  In  the  course  of  the  optntoa. 

I.  We  are  met  with  .the  contentieii;  mode  - 
by  coimsd  for  plaintiff,  that  the  madoti  foe 
new  trial  in  the  court  nisi  Is  not  sufitelantlr 
specific  to  authorize  this  oourt  to  review  this 
alleged  errors  In  the  giving  and  refusing  of 
instructions.  We  have  been  flooded  with 
briefs  amicus  curls  upon  this  question.  One 
of  these  numerous  briefs  is  isigned  by  36  In- 
dividuals and  firms.  The  Unc-up  wou|d  ap- 
pear to  be  that  counsel  representing  appel- 
lants. In  cases  pending  here  or  In  other  ai>- 
pcUate  courts,  are  urging  the  view  taken  by 
appellant  here,  whilst  counsel  representing 
appellees,  in  cases  pending  here  and  In  other 
appellate  courts,  have  come  to  the  rescue  of 
appellee  In  this  case.    Friends  of  .t}te .  court 
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are  therefore  npon  both  eddes  of  the  qaes- 
tloD,  and  the  court  Is  required,  not  only  to 
determine  the  question  as  between  the  ap- 
pellant and  appellee  in  the  instant  case,  but 
also  to  reconcile  (a  thing  Impossible)  the  con- 
flicting views  of  Its  own  friends.  The  court 
is  left  in  a  sorry  plight  so  far  as  its  frlendfl 
are  concerned.  If  we  count  these  friends  by 
numbers  and  upon  that  decide  the  case,  we 
would  perhaps,  from  the  briefs  filed,  have  to 
decide  the  dispute  in  favor  of  the  appellee  in 
the  case  at  bar.  But  where  our  friends  are 
so  conflicting  in  their  views  as  to  the  duty  of 
the  court,  the  safer  plan  is  to  take  up  the 
question  In  issue  between  appellant  and  ap- 
pellee in  the  Instant  case,  and  decide  that 
matter  upon  the  law  as  we  see  it,  and  let  the 
matter  go.  To  our  many  friends  upon  both 
sides  we  are  deeply  grateful  for  suggestions 
made,  in  the  briefs,  and  we  acknowledge  that 
such  have  thrown  much  light  upon  the  ques- 
tion. We  only  regret  that  our  friends,  in 
real  friendly  spirit,  could  not  have  gotten 
more  nearly  together.  We  did  not  antici- 
pate that  they  would,  however,  when  we  re- 
alize that  each  set  were  viewing  the  ques- 
tion through  different  colored  optics. 

With  the  view  that  we  have  of  this  case 
we  might  pass  upon  the  question  urged,  by 
suggesting  that  most  certainly  the  question 
of  the  court's  refusal  of  a  demurrer  to  the 
testimony  is  suflldently  raised  and  preserved 
in  the  motion  for  new  trial,  but  to  settle  the 
practice,  we  deem  it  best  to  go  further.  Not 
solely  to  settle  the  practice,  but  further  be- 
«  cause  the  question  Is  In  this  case,  the  con- 
tention being  that  the  demurrer  to  the  evi- 
dence, being  an  instruction,  falls  under  the 
same  ban  as  other  Instructions.  The  ques- 
tion, therefore,  is.  Arts  these  instructions  (In- 
cluding the  demurrer  to  the  evidence)  be- 
fore us  for  review,  under  the  motion  for  new 
trial  nisi?    We  think  they  are. 

In  tbe  course  of  the  several  briefs  we  have 
our  attention  called  to  these  statutes:  '  In 
article  6,  a  21,  R.  S.  1909  (which  article  re- 
lates to  "Pleadings,"  we  And  section  1841, 
whidi  reads: 

"AH  motions  shall  be  accompanied  by  a  writ- 
ten specification  of  the  reasons  upon  which  they 
are  founded;  and  no  reason  not  so  apecifled  shall 
be  urged  in  support  of  the  motion," 

In  article  16,  c.  21,  B.  8.  1909  (which  ar- 
ticle relates  to  "New  Trials,  Arrests  of  Judg- 
ment and  Bills  of  ESxceptlons")  we  And  sec- 
tion 2026,  which  reads: 

"All  motionB  for  new  trials  and  in  arrest  of 
judgment  shall  be  made  within  fonr  4ay8  after 
the  trial,  if  the  term  shall  so  long  continue;  and 
if  not,  then  before  the  end  of  the  term." 

In  article  16,  c.  21,  B.  S.  1909  (which  ar- 
ticle relates  to  "Appeals  and  Writs  of  Elr- 
ror")  we  find  section  2081,  which  reads: 

"No  exceptions  shall  be  taken  in  an  appeal  or 
writ  of  error  to  any  proceedings  in  the  circuit 
court,  except  snch  as  shall  have  been  expressly 
decided  by  such  court." 

Chapter  21  is  our  general  Code  of  Civil 
Procedure.    Bach  article  is  devoted  to  a  sep- 


arate and  distinct  subject-matter.  Hie  sob- 
Ject-matter  of  article  5,  in  whidi  article  ap- 
pears section  1841,  supra,  is  "Pleadings." 
The  whole  article  is  devoted  to  this  subject. 
In  our  Judgment  sectttm  1641,  supra,  must 
be  construed  in  the  light  of  its  sorroondings. 
It  is  a  part  of  the  .article  on  pleadings,  and 
evidently  refers  to  motions  of  all  kinds  which 
are  of  themselves  in  the  nature  of  a  plead- 
ing, or  which  attack  a  pleading.  It  has  al- 
ways been  so  located  in  our  Civil  Code.  We 
do  not  think  that  the  lawmakers  ever  bad  in 
mind  motions  for  new  trial  in  the  enactment 
of  this  section,  when  Its  location  in  oar  Civil 
Code  is  considered.  If  a  motion  is  made  to 
strike  out  an  answer  or  a  part  of  an  an- 
swer, such  motion  must  qiecUy  the -reasons 
therefor,  and  no  reason  not  Hras  specified 
shaU  be  considered  by  the  court 

If  a  motion  strikes  at  the  petition,  it  must 
likewise  be  spedflc,  in  that  it  must  assign 
the  reason  for  the  motion.  There  are  other 
motions  in  the  nature  of  pleadings,  or  strik- 
ing at  pleadings,  which  might  be  enumerat- 
ed, but  the  above  suflSce  to  illustrate  our 
view,  and  that  view  is  that  such  section  has 
no  reference  whatever  to  motions  for  new 
trial. 

That  the  motions  contonplated  by  section 
1841  are  of  the  character  we  claim,  and  not 
motions  for  new  trial,  is  further  sustained 
by  the  section  whi(^  follows  it,  i.  e.,  section 
1842,  which  reads: 

"Motions  in  a  cause  filed  in  term  shall  be  filed 
at  least  one  day  before  they  may  be  argued  or 
determined." 

We  have  construed  this  latter  section  in 
Eddie  V.  Eddie,  138  Mo.  loc..  dt.  607,  39  S. 
W.  451,  and  held  that  a  motion  for  the  allow- 
ance of  an  attorney's  fee  in  a  partlticHi  suit 
did  not  fall  within  the  purview  of  this  sec- 
tion, which  required  it  to  lay  over  for  one 
day.  Section  1842  evidently  relates  to  the 
same  motions  referred  to  in  section  1841. 

When  the  surroundings  of  section  1841  are 
considered,  we  are  firmly  of  the  opinion  that 
it  has  no  reference  to  motions  for  new  trial. 
The  subject-matter  of  article  15  of  diapter 
21  is  new  trials,  and  the  only  section  in  that 
article  pertaining  to  motions  for  new  trial 
is  section  2025,  supra,  and  this  says  nothing 
about  the  contents  of .  such  motions.  The 
whole  controversy  is  disposed  of  by  the  fore- 
going ruling;  but.  Inasmuch  as  some  of  our 
(pinions  indicate  that  this  section  does  cov- 
er motions  for  new  trial,  we  will  discuss  it 
further  in  the  next  paragraph. 

II.  As  Indicated  above  there  are  cases  is 
which  it  is  held  that  our  present  statute,  sec- 
tion 1841,  has  application  to  motions  for  new 
trial.  Polskl  V.  City  of  St  Louis  et  al.,  264 
Ma  468,  175  S.  W.  197;  Carver  et  aL  v. 
ThornhlU,  63  Mo.  loc.  dt  286;  Sweet  ▼.  Mau- 
pin,  66  Mo.  loc.  dt  68.  Ttie  latter  two  cases 
discuss  section  48,  art  6,  2  Wag.  Stat  p. 
1021.  Sections  48,  49,  2  Wag.  Stats,  are 
the  same  as  sections  1841  and  1842,  B.  & 
1909,  supra.    Artlcte  5t  Wag.  Stats.,  like  ar- 
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tide  S,  c.  21,  R.  8.  1900,  relates  solely  to 
"Pleadings  and  the  Rnles  of  Pleadings."  Mo- 
tions for  new  trials  In  Wag.  Stats,  are  treat- 
ed of  in  article  12,  2  Wag.  Stats,  {f  1  to  6, 
inclusive,  pp.  1068,  1069.  In  our  Judgment 
tbe  court.  In  the  two  cases  last  cited  above, 
overlooked  the  fact  that  the  section  they 
were  discussing  was  under  the  subject  of 
pleadings,  and  referred  solely  to  motions 
which  struck  at  pleadings  or  were  In  the  na- 
ture of  i>leadings.  In  the  Polski  Case,  su- 
pra. Judge  Brown,  without  an  analysis  of 
the  code  provisions,  simply  reannounced 
what  had  been  said  in  the  two  previous  cases. 
They  have  all  overlooked  the  fact  that  when 
the  Civil  Code  took  up  the  subject-matter  of 
new  trials  and  motions  for  new  trials,  not  a 
word  was  said  as  to  the  form  or  substance 
of  such  motion.  But  this  Is  sufficient  on  this 
line.  Bespondent  In  the  case  at  bar  relies 
upon  this  Polski  Case,  and  the  cases  upon 
which  that  opinion  is  based.  We  purpose  a 
discussion  of  our  own  cases,  and^  not  those 
of  the  Courts  of  Api)eals.  We  further  pur- 
pose a  discussion  of  the  Civil  Code,  and  not 
the  Criminal  Code  and  the  cases  based  upon 
the  Criminal  Code.  This,  because  the  Crlmi- 
Inal  Code  has  a  section  prescribing  the  con- 
tents of  a  motion  for  new  trial.  Section  5285, 
R.  S.  1909.  In  our  view  of  the  law  there  is  an 
absence  of  such  a  provision  in  the  Civil  Code 
on  this  subject 

[1]  III.  But  granting  that  section  1841  is 
applicable  to  motions  for  new  trial,  the  cases 
relied  upon  do  not  cover  the  cas^  Those 
cases  are  not  cases  discussing  the  insufficien- 
cy of  an  assignment  of  error  in  the  motion 
for  new  trial,  but  are  cases  discussing  the 
insufficiency  oi  the  motion  because  of  the  ab- 
sence of  an  assignment  of  error  to  cover  the 
aUeged  error  urged  in  the  appellate  court. 
In  the  Polski  Case  Judge  Brown  sets  out  the 
assignment  or  grounds  of  error  in  the  motion 
for  new  trial,  and  they  are  Just  as  general 
as  they  conld  be,  but  he  does  not  condemn 
those  assignments  as  being  insufficient  He 
simply  says  (and  rightfully  so)  that  there  was 
no  assignment  or  error  in  the  motion  cover- 
ing the  error  urged  in  the  brief  before  this 
court  In  addition  to  the  two  early  cases  in 
53  Mo.  286,  and  65  Mo.  68,  supra,  he  cites 
the  opinion  of  Judge  Lamm,  In  Maplegreen 
Co.  V.  Trust  Co.,  237  Mo.  loc.  dt  368,  141 
S.  W.  621.  In  the  Maplegreen  Company 
Case  the  moticm  for  new  trial  was  Just  as 
general  as  the  motl(Hi  in  the  case  now  before 
us.  Judge  Lamm  did  not  condemn  this  mo- 
tion because  the  assignment  of  errors  was 
insufficient,  hut  what  he  did  do  was  to  say 
that  the  motion  did  not  contain  of  oR  an 
assignment  of  error  for  the  alleged  error  urg- 
ed in  this  court    Here  is  what  he  says: 

"Attending  to  the  motion  for  a  new  trial, 
it  would  be  a  most  strained  and  unnatural  con- 
•tmction  <»i  its  language  to  find  therein  any 
reference  whatever  to  exceptions  to  the  report 
of  the  referee  or  any  complaint  based  on  error 
In  overmling  those  exceptions.  The  language 
of  that  motion  f«U  from  learned  attorneys.    They 


must  be  held  to  use  words  #ith  precision  and 
mean  what  they  say— not  what  they  do  not  say. 
When  they  use  words  well  known  to  jurispru- 
dence and  well  understood  as  filling  certain  of- 
fices, we  are  not  permitted  to  give  those  words  a 
loose,  colloqnial  meaning,  but  define  than  secnn- 
dum  artem.  In  that  motion  they  deal  with  'ver- 
dicts,' the  admission  and  exclusion  of  'evidence,' 
'demurrers,'  'declarations  of  law,'  and  'damages' 
—each  of  these  terms  have  a  wdl-defined  mean- 
ing in  law.  They  complain  therein  of  the  rul- 
ings of.  the  court  and  referee  with  regard  to 
those  matters,  but  nowhere  do  they  complain 
of  the  ruling  of  the  court  upon  the  exceptions 
to  the  referee's  report.  It  matters  not  that  there 
are  no  'verdicts'  or  'declarations  of  law'  in  eq- 
uity suits,  and  there  are  none  here  that  we  ca4 
find.  Nor  are  there  any  'demurrers'  in  this  rec- 
ord. The  argument  runs  this  way:  As  there 
la  nothing  to  which  those  complaints  can  apply, 
therefore,  they  should  be  given  some  vitality, 
and  held  to  aply  to  the  exceptions  to  the  ref- 
eree's report  and  to  the  action  of  the  court  in 
overruling  them.  But  we  decline  to  follow  the 
lead  of  that  argument  It  would  lead  to  danger- 
ous and  unheard-of  results,  and  play  havoc  with 
all  certainty  and  precision  of  construction.  In 
this  condition  of  things,  although  counsel  may 
not  have  intended  to  waive  those  exceptions,  or 
waive  their  complaint  of  the  court  in  overruling 
them,  vet  they  do  that  very  thing  by  jpretermit- 
ting  all  referoice  thereto  In  the  motion  for  a 
new  trial.  We  have  so  lately  been  over  this 
matter  in  State  ex  reL  v.  Woods,  234  Mo.  16, 
that  further  exposition  is  out  of  place.  Other 
authorities  will  appear  in  plaintiff's  brief,  which 
the  inquiring  mind  may  consult" 

The  case  referred  to  by  our  lata  Brother 
Lamm  is  an  opinion  hy  the  writer,  and  in 
State  ex  reL  v.  Woods,  284  Mo.  loc.  dt  25, 
136  S.  W.  339,  we  then  said:' 

"We  have  gone  thus  far  in  outlining  the  law 
to  the  end  tnat'we  might  discuss  the  serious 
point  in  this  record.  Tna  bill  of  exceptions  in 
this  case  preserves  the  exceptions  and  the  ruling 
thereon.  It  shows  that  the  defendants  excepted 
to  the  ruling  upon  their  exceptions.  We  also 
find  a  motion  for  new  trial  properly  preserved, 
and  an  exception  to  the  action  of  the  court  In 
its  ruling  thereon.  The  trouble,  however,  lies 
in  the  motion  itself.  This  motion  nowhere 
charges  the  court  with  error  in  overruling  the 
exceptions  to  the  report  of  the  referee.  It  con- 
tains some  eight  grounds,  but  not  one  of  them 
mentions  the  action  of  the  court  upon  defend- 
ants' exceptimis  to  the  report  of  the  referee. 
The  nearest  to  such  a  question  is  the  second 
ground,  which  reads:  'Because  the  court  erred 
Ui  approving  the  report  of  the  referee  ffied  in 
said  cause  and  rendering  judgment  in  accord- 
ance with  the  report  of  said  referee.'  Nowhere 
is  it  charged  in  the  motion  that  the  court  erred 
in  overruling  defendants'  exceptions  to  the  ref- 
eree's report.  What  we  have  quoted  from  the 
motion  for  new  trial  could  as  well  have  appear- 
ed in  a  motion  for  new  trial  where  no  excep- 
tions had  been  filed  as  in  a  case  where  excep- 
tions had  been  filed.  Yet,  if  no  exceptions  had 
been  filed,  the  motion  would  be  unavailing.  The 
question,  therefore,  is.  Can  we  consider  the  ex- 
ceptions to  the  referee's  report  where  the  mo- 
tion for  new  trial  fails  to  assign  the  overruling 
of  such  exceptions  as  error.  We  think  not 
When  we  consider  that  in  referee  cases  the 
cause  is  heard  nisi  upon  the  report  and  the  ex- 
ceptions filed  thereto,  and  further  consider  that 
the  litigant  must  not  only  except  to  the  action 
of  the  trial  court  in  overruling  his  exceptions 
to  the  referee's  report  but  must  further,  by  his 
motion  for  new  trial,  call  the  court's  attention 
to  the  alleged  error  in  overruling  such  excep- 
tion, It  is  clear  that  there  is  nothing  for  review 
in  this  case,  except  the  record  pr^)er,  and  this  is 
without  error."  •  .^.^.^^^  ^^  (^OOg IC 
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So  that  in  all  fhoae  cftsea,  the  queBtion  was 
not  as  to  tbe  saflldency  of  the  asstgnments 
In  tbe  motion  for  new  trial,  but  was  as  to  the 
utter  absence  of  an  assignment  of  error  In 
(he  motions  to  cover  the  assignment  of  error 
In  this  court.  The  same  la  true  In  Carver  et 
aL  V.  ThomhiU,  63  Mo.  loc.  cit  285.  In  that 
case  Vorles,  J.,  said: 

"The  defendant  offered  no  evidence  on  his 
part  The  court  gave  judgment  for  the  plain- 
tiff. The  defendant  filed  a  motion  for  a  new 
trial,  and  act  forth  as  the  grounds  upon  which 
said  motion  was  founded  the  following;  First, 
because  the  said  verdict  and  judgment  were 
against  the  evidence;  second,  because  the  ver- 
dict and  judgment  are  against  the  law;  third, 
because  the  verdict  and  judgment  are  against 
the  law  and  the  evidence;  fourth,  because  the 
verdict  and  judgment  were  rendered  for  the 
plaintiffs,  when  the  same  should  have  been  for 
the  defendant.  This  motion  was  also  overruled, 
and  the  defendant  again  excepted,  -  and  has  ap- 
pealed to  this  court 

"The  only  objection  made  In  this  court  to  the 
proceedings  and  judgment  of  tbe  Johnson  court 
of  common  pleas  is  that  tft«  «atd  court  upon  the 
trial  of  the  oatue  received  and  heard  improper 
evidence,  lehioh  ought  to  have  heen  excluded. 
It  will  be  seen  that  no  such  ground  of  objection 
was  set  forth  or  brought  to  the  attention  of  the 
court  in  the  motion  filed  by  the  defendant  for 
a  new  trial.  The  only  grounds  of  objection  set 
forth  in  the  motion  for  a  new  trial  are  that  the 
verdict  Is  against  the  law  and  the  evidence,  and 
is  for  the  wrong  party,  ^o  queition  ie  made  in 
the  motion  m  to  the  admittxon  or  rejection  of 
evidence," 

Tte  same  la  true  as  to  the  case  of  Sweet 
V.  Maupln,  66  Mo.  66.  And  it  might  be  said, 
Judging  from  the  arguments  in  the  briefs, 
this  case  is  the  "Sweet"  morsel  npon  which 
respondent  and  one  branch  of  our  friends 
chiefly  rely.  But  there  Is  no  substance  upon 
which,  they  can  place  reliance.  There  Sher- 
wood, G.  J.,  was  not  condemning  tbe  grounds 
of  the  motion  as  being  insufficient,  but,  like 
all  the  other  cases,  he  was  condemning  the 
njotlon  for  new  trial  because  it  did  not  con- 
tain an  assignment  of  error,  which  was  broad 
enough  to  cover  the  assignment  nrged  in  this 
CX)urt.    In  that  case  he  says: 

"A  more  serious  objection  is  made  to  the  ver- 
dict, which  was  for  $1,197.18,  on  tbe  ground 
that  the  finding  is  a  general  one,  and  not  a  find- 
ing on  each  count  of  tbe  petition.  For  repeated 
decisions  of  this  court  have  settled  the  matter 
that  when  the  attention  of  the  lower  court  has 
been  called  to  a  defect  of  this  sort,  by  appropri- 
ate motion,  a  reversal  must  occur,  if  such  mo- 
tion be  overruled.  But  on  examination  of  the 
motion  for  new  trial,  in  the  present  instance,  it 
will  be  found  that,  although  the  ground  refer- 
red to  is  distinctly  set  out  in  tbe  assignment  of 
errors  at  general  term,  yet  that  the  motion  does 
not  distinctly  specify  the  ground  now  urged,  the 
nearest  approach  to  such  specification  being 
the  fourth  clause,  that  'the  verdict  of  the  jury 
is  not  warranted  by  the  issues  in  the  case,  and 
is  incorrect  and  iaformaL'  Our  statute  express- 
ly requires  that  motions  shall  distinctly  specif 
the  ground  whereon  they  are  based.  2  Wa«. 
Stat  p.  1021,  {  48.  The  object  of  this  is  to  call 
tbe  attention  of  the  lower  court  to  the  point 
complained  of.  For  mere  matters  of  exception 
cannot  be  noticed  here,  except  when  'expressly 
decided'  by  the  lower  court  (Id.  p.  106.  %  32; 
State  V.  Rucker,  69  Mo.  17;  Brady  v.  Connelly, 
62  Mo.  19;  Chapman  v.  White.  62  Mo.  179; 
Burns     t.    Whelan,    62    Mo.    620;    Carver   t. 


Thomhill,  63  Mo.  288.  We  hardly  think,  in  the 
light  of  these  statutory  provisions  and  decisions, 
the  motion  before  us  specified  with  sufficient 
distinctness  the  ground  now  relied  on,  that  the 
verdiat  did  not  contain  a  tpecial  finding  on  each 
count." 

Again  tbe  Itollcs  are  onrs.  We  are  also 
dted  to  St.  Joseph  v.  Life  Ins.  Co.,  183  Ma 
loc.  dt  7,  81  S.  W.  1080,  and  Shaw  ▼.  QdlA- 
man,  183  Mo.  loc.  dt.  4S2,  81  S.  W.  1223. 
These  cases,  and  many  others  in  this  state, 
announce  the  rule  that  if  tbe  nnconstita- 
tlonallty  of  a  law  or  ordinance  Is  relied  upon 
in  a  case,  the  provisions  of  the  Constitution 
alleged  to  be  violated  must  be  specifically 
pointed  out  to  the  trial  conrt  and  to  this 
court  That  rule  in  no  wise  conflicts  with 
onr  views  in  this  case. 

To  those  of  us  who  have  grown  gray  in  the 
practice  and  administration  of  the  law.  It 
has  always  been  deemed  snffident  to  make 
a  general  assignment  of  error  in  a  motion 
for  new  trial  both  as'  to  the  reception  and  in- 
clusion of  evidence,  and  the  giving  and  re- 
fusal of  instructions.  In  the  very  cases  re- 
lied upon  by  respondents,  we  find  the  motions 
Just  as  general  as  the  motion  at  bar,  and  this 
court  never  said  that  the  assignment  of  er- 
ror in  the  motions  were  Insuffldent,  but  only 
said  that  the  motions  failed  to  contain  an 
assignment  of  error  (either  general  or  spe- 
dflc)  which  would  cover  the  assignment  urg- 
ed in  the  appellnte  court  In  Collier  v.  Lead 
Company,  208  Mo.  loc  dt  256,  106  S.  W. 
972,  we  said: 

"Considering  the  first  objection  herein  above 
stated,  the  motion  for  a  new  trial  is  general 
in  its  terms.  It  is  short,  and  we  will  quote  it 
The  grounds  assigned  therein  are  as  follows: 
'That  the  findings  should  be  for  plaintiffs  in- 
stead of  defendants.  That  the  finding  is  un- 
supported by  the  evidence.  That  the  verdict  is 
for  the  wrong  party.  That  the  conrt  erred  in 
admitting,  over  plaintiffs'  objection,  illegal,  in- 
competent, and  improper  evidence  on  the  part 
of  the  defendants.  That  under  the  law  and  the 
evidence  the  findings  should  have  been  for  the 
plaintiffs.'  It  is  not  necessary  to  review  the 
many  cases  cited  from  other  jurisdictions.  Tbe 
practice  in  this  state  has  never,  of  recent  years, 
required  the  motion  for  new  trial  to  point  out 
specifically  the  evidence  excluded  or  evidence 
admitted,  alleged  to  have  been  erroneonsly  ex- 
cluded or  admitted.  Under  our  practice  it  is 
sufficient,  if  at  the  time  of  the  exclumon  or  ad- 
mission of  such  evidence  proper  objections  were 
made  and  exceptions  saved,  and  this  followed 
by  a  general  assignment  of  error  in  this  legmrd 
in  the  motion  for  new  triaK  Such  have  been  the 
last  expressions  of  this  court,  and  we  see  no 
good  reason  for  a  further  review  of  the  ques- 
tion. In  State  v.  Harrington,  198  Mo.  loc  cit 
76,  06  S.  W.  252,  this  court,  in  banc,  adopted 
the  opinion  of  Fox,  J.,  in  division,  and  in  doing 
BO  we  there  said:  'Upon  this  complaint  the  at- 
torney general  insists  that  the  ground  of  d^ 
fendant^  motion  for  new  trial,  that  is,  that  "the 
court  erred  in  admitting  Ulegid,  irrelevant  in- 
competent and  immaterial  testimony,"  does  not 
cover  or  exclude  the  point  of  improper  cross-ex- 
amination of  defendant  Upon  this  proposition 
we  wiU  sa^  that  if  the  objections  at  the  trial 
were  sufficiently  specific  to  notify  the  trial  court 
at  tbe  time  of  the  nature  and  character  of  tbe 
objections  and  tbe  reasons  for  them,  the  general 
assignment  in  the  motion  for  new  trial  that  the 
court  improperly  admitted-  Oipajl.  iocoDipetent 
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and  irrelemit  ttsttmonj  would  proper^  pre- 
serve the  point  of  improper  cross-examination 
for  review  in  this  court.  Again,  in  State  v. 
Noland,  111  Mo.  loc  cit.  492,  19  S.  W.  718,  thta 
coart  said:  The  motion  for  a  new  trial  does 
not  specify  the  exclusion  of  this  particular  evi- 
dence, but  assigns  generally  as  error  that  "the 
court  excluded  from  the  jury  proper,  competent, 
and  relevant  testimony  offered  by  the  defend- 
ant." This  was  sufficient.  It  has  been  the 
practice  of  this  court  from  its  organization. 
Nothing  more  definite  has  ever  been  required. 
A  different  ruling  would  unsettle  the  practice 
and  work  great  injustice.  The  objections  to  tes- 
timony must  be  specific  to  be  available  in  the 
appellate  courts.  These  exceptions  thus  made 
are  saved  at  the  time,  and  the  trial  court's 
attention  specifically  called  to  its  rnlings,  and 
no  Injustice  is  done  the  opposite  side  or  the 
court  by  not  incumbering  the  motion  for  new 
trial  with  these  matters  a  second  time.  We  ad- 
here strictly  to  the  rule  requiring  specific  objec- 
tion to  testimony  to  be  made  at  the  time  it  is 
offered,  but  we  do  not  think  anjr  good  would  be 
■observed  by  requiring  the  specific  objections  to 
be  again  repeated  in  the  motion  for  a  new  trial.' 
There  may  be  cases  where  the  language  used, 
taken  apart  from  the  real  situation  presented 
by  the  case,  might  indicate  a  different  rule ;  but, 
when  we  rei^d  these  cases  thoroughly,  the  lan- 
guage indulged  in  by  the  court  wiU  find  justi- 
fication in  the  particular  record,  without  in- 
fringing upon  the  rule  announced  in  the  Noland 
Case,  supra.  We  announce  again  that  if  objec- 
tions are  made  and  exceptions  saved  to  the  ac- 
tion of  the  trial  court  in  the  admission  or  exclu- 
sion of  testimony,'  then  the  general  assignment 
in  the  motion  is  sufficient." 

In  Stld  T.  Railway  Co.,  236  Mo.  loc.  dt 
397,  139  S.  W.  176,  this  oonrt  again  said: 

"In  a  case  of  this  moment  it  behooves  the 
court  to  ptass  judgment  wit3i  full  consideration. 
The  motion  for  new  trial  is  on  the  blanket  or- 
der rather  than  one  specific  in  terms.  This  prac- 
tice we  have  never  cmdemned,  bat  rather  en- 
couraged. Sach  motion  need  only  be  in  general 
terms,  and  need  not  point  out  specifically  the 
evidence  admitted  or  excluded,  or  the  instruc- 
tions  given  or  refused.  If  the  motion  recites, 
as  tioes  this  one,  that  the  court  erred  'in  giving 
each  of  the  instructions  given  at  the  request  of 
the  plaintiff'  the  instructions  of  plaintiGf  for  all 
points  and  purposes  are  here  for  review.  So, 
too,  if  the  motion  recites  that  the  court  erred 
in  admitting  ineompetent  evidence  for  plaintiff, 
and  also  erred  in  refusing  to  admit  competent 
evidence  for  the  defendant,  such  questions  are 
for  review  in  the  appellate  court." 

Nor  Is  there  any  Injustice  to  a  trial  coort 
In  applying  this  rule  as  to  Instructions  as 
well  as  to  evidence.  The  giving  of  an  in- 
struction is  the  act  of  the  court.  The  court 
is  declaring  the  law  of  the  case.  The  par- 
ties cannot  do  that.  They  may  suggest 
to  the  court  what  they  think  to  be  the  law, 
but  the  court,  with  his  knowledge  of  law,  de- 
clares what  the  law  of  the  case  is.  It  is 
the  product  of  the  mind  of  the  court,  and 
when  the  motion  for  new  trial  charges  that 
the  court  erred  as  to  the  giving  or  refusing 
of  instructions,  it  but  calls  attention  to  the 
things  wUCh  the  court  has  done  or  has  fail- 
ed to  da  It  sufficiently  advises  the  court 
that  he  baa  erred  in  his  Judgment  of  the 
law  of  the  case,  and  it  is  not  necessary  to 
explain  in  such  motion  why  the  court  has 
thus  erred.  Of  course  the  motion  might  re- 
cite that  the  court  erred  in  giving  a  certain 
Instnictlon,  because  the. giving  of  it,  under 
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the  facts  of  the  case,  was  error  under  the 
law  as  declared  in  appellate  opinions,  citing 
the  same,  but  this  has  never  been  the  idea  of 
d.  motion  for  new  trial  in  these  many  years, 
since  the  adoption  of  the  Code  of  Civil  Pro- 
cedure; 

To  sustain  the  contention  of  counsel  for  de- 
fendant would  enable  us  to  dear  our  docket 
of  cases  within  a  very  short  period,  but  the 
merits  of  the  cases  would  be  undetermined. 
We  cannot  lend  our  Judgment  to  views  so 
radicaL  Tb  use  the  language  of  Gantt,  P.  J., 
in  State  v.  Noland,  111  Mo.  loc.  cit  492,  19 
S.  W.  718: 

"The  motion  for  a  new  trial  does  not  specify 
the  excluBi(»i  of  this  particular  evidence,  but 
assijfns  generally  as  error  that  'the  court  exdud- 
ed  from  die  jury  proper  competent  and  relevant 
testimony  offered  by  the  defendant.'  This  was 
sufficient.  It  has  been  th«  praotice  «n  thit 
court  from  its  organieation,  Jfothing  more  defi- 
nite hat  ever  been  required-  A  different  ruling 
would  unsettle  the  practiee  and  work  great  tn- 
juBtiae," 

The  italics  are  onra.  We  only  desire  to 
substitute  "the  giving  and  refusing  of  instruc- 
tions" for  the  exclusion  of  evidence  in  the 
excerpt  above. 

Under  the  law  of  this  state  the  motion  for 
new  trial  in  the  case  at  bar  is  sufficient  in 
form  to  bring  before  this  court  for  review  all 
the  Instructions  given  and  all  the  Instructions 
refused.  We  desire  to  reiterate  what  we  said 
In  the  Stid  Case,  supra. 

[2]  IV.  This  brings  us  to  the  merits  of  this 
case,  and  to  our  minds  it  is  one  of  easy  dis- 
position. As  stated,  the  action  Is  one  ground- 
ed upon  the  relation  of  master  and  servant. 
The  thing  charged  as  being  productive  of  the 
injury  to  plaintiff  is  that: 

"Said  train  was  suddenly  started  forward  idth 
a  violent  and  umuual  jerk,  whereby  plaintiff 
was  thrown  down  and  run  over  by  said  train, 
and  his  left  leg  destroyed,"  etc 

Plaintiff  charges  that  his  injury  was  due 
to  a  "violent  and  unusual  Jerk,"  and  the  ev- 
idence falls  to  show  that  what  happened  was 
more  than  usually  occurs  in  the  operation  of 
freight  trains.  In  other  words,  the  negligent 
act  charged  was  not  proven.  The  trial  court 
so  declared,  for  by  its  instruction  C-1  given 
of  its  own  motion,  it  is  said: 

"The  court  instructs  the  jury  that  tiere  is  not 
suffident  evidence  to  warrant  the  jury  in  finding 
that  the  jerk,  following  the  go-ahead  signal,  was 
an  unusual  jerk." 

The  evidence  fully  Justifies  the  giving  of 
this  instruction.  Plaintiff  knew  he  was  on  a 
freight  train,  and  he  knew  that  it  was  not 
going  to  stop,  but  would  only  slacken  up  and 
start  up  again.  Unless  something  more  than 
the  usual  Jerk  occurred,  there  was  no  negli- 
gence upon  the  part  of  the  defendant  In 
other  words,  if  the  thing  which  happened 
was  not  unusual  In  the  operation  of  freight 
trains,  there  was  no  negligence.  This  doc- 
trine Is  so  fully  discussed  In  our  cases  that 
a  citation  of  two  or  three  will  suffice.  Walt 
V.  Railroad  Co.,  16S  Mo.  612,  65  S.  W.  1028 1 
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HedrldE  v.  Ballroad  Oo.,  196  Mo.  104,  93  S. 
W.  268,  6  Ann.  Cas.  793. 

[3]  The  plaintiff,  having  planted  his  right 
to  recovery  upon  "a  violent  and  unnsnal 
Jerk,"  must  show  such  or  fall.  He  falls  to 
show  the  act  of  negligence  pleaded,  and  the 
demurrer  to  the  evidence  offered  by  defend- 
ant should  have  been  sustained.  The  rule  as 
between  psissenger  and  carrier  cannot  be  In- 
voked because  plaintiff  has  not  so  sued.  .The 
Judgment  nisi  Is  reversed. 

WOODSON,  FARIS  and  BIiAIR,  JJ.,  con- 
cur In  paragraphs  3  and  4  and  In  result 
REYELLB,  J.,  concurs  In  paragraph  4  and 
in  result,  and  concurs  In  separate  concurring 
opinion  of  BOND,  J.  BOND,  J.,  concurs  In 
separate  opinion.  WALKER,  J.,  dissents  In 
separate  opinion. 

BOND,  J.  (concurring).  I  am  unable  to 
agree  to  the  learned  discussion  in  the  ma- 
jority opinion,  to  the  effect  that  section  1841 
(R.  S.  1909)  has  no  reference  to  the  contents 
of  a  motion  for  new  trial.  This  section,  in 
express  terms,  Is  applicable  to  "all  motions," 
and  requires  that  they  "shall  be  accompa- 
nied by  a  written  specification  of  the  reasons 
upon  which  they  are  founded,"  etc.,  and  I 
do  not  think  a  statute  so  all-embracing  in 
Its  language  can  be  logically  limited  only  to 
certain  motions  filed  during  the  trial  of  a 
lawsuit  which  are  addressed .  to  pleadings. 
In  Judging  the  Bnffidency  of  mottons  for  new 
trial  by  the  rule  fixed  by  that  statute,  full 
effect  should  be  given  to  It  as  it  has  been  in- 
terpreted and  construed  in  the  unbroken  line 
of  precedents  cited  In  the  concluding  por- 
tion of  the  second  paragraph  of  the  learned 
majority  opinion.  These  have  held,  and  such 
has  been  the  consensus  of  oplnl<m  at  the  bar, 
that  the  "specifications  of  reasons"  in  the  mo- 
tion for  new  trial  in  the  present  case  were 
sufSdent  to  bring  up  for  review  the  action  of 
the  court  in  its  refusal  of  the  instructions 
requested  by  respondent  for  a  peremptory 
verdict  or  other  Instructions  requested  by  it, 
and,  also,  in  the  giving  of  instructions  at  the 
request  of  plaintiff.  Defendant  excepted  at 
the  time  in  both  instances  to  the  action  of 
the  court,  and  the  reference,  shown  in  its  mo- 
tion for  new  trial  to  the  adverse  rulings  of 
the  court  in  respect  of  such  instructions, 
was  a  suflicient  compliance,  nnder  the  deci- 
sions of  this  court,  with  the  terms  of  the 
statute,  requiring  "a  written  specification  of 
reasons." 

Hence  I  concur  only  in  the  result  reached 
In  the  learned  majority  opinion. 

REVELLE,  J.,  concniB  in  tliis  opinion. 

WALKER,  3.  (dissenting).  I  concur  in  the 
majority  opinion  in  its  holding  that  the  plain- 
tiff cannot  base  his  cause  of  action  upon  one 
theory,  try  the  issue  thereon,  and  recover  on 
im;>eal  upon  another  and  a  different  theory  as 


to  the  relationship  existing  between  bim  and 
the  defendant  at  the  time  of  the  accident. 

I  do  not  concur  In  the  holding  that  section 
1841,  R.  S.  1009,  should  not  be  constmed  and 
applied  according  to  its  unmistakable  mean- 
ing. The  language  of  this  section  is  clear, 
definite,  and  conclusive.  There  has  here- 
tofore never  been  a  question  as  to  its  being 
applicable  to  motions  for  a  new  trial.  Its 
history  amply  attests  the  fact  that  it  is  so 
applicable.  As  originally  enacted  (Ber.  St 
Mo.  1836,  p.  469)  it  read  as  foUows: 

"All  motions  for  new  trials,  and  in  arrest  of 
judgment,  shall  be  made  within  four  days  after 
the  trial,  If  the  term  shall  so  long  continae,  and 
if  not,  then  before  the  end  at  the  term;  and 
every  such  motitm  shall  be  accompanied  by  a 
written  specification  of  the  reasons  upon  whidi 
it  is  founded." 

In  the  Revision  of  1845,  wlilch  Inddmtally 
may  be  said  to  be  one  of  the  best  revisions 
that  has  been  made  of  our  laws.  In  which  the 
Code  of  Civil  Procedure  was  materially  am- 
plified and  the .  phraseology  of  many  of  the 
sections  changed,  what  is  now  jwctlon  1841. 
R.  S.  1909,  was  divided  Into  two  sections, 
which  read  as  follows: 

"Section  1.  All  motions  for  new  trials  and 
in  arrest  of  judgmoDt,  shall  be  made  within  four 
days  after  Uie  trial,  if  the  term  shall  c<mtinue 
so  long,  and  if  not,  then  before  the  aad  of  the 
term. 

"Sec.  2.  Every  sudh  motion  shall  be  accom- 
panied by  a  written  specification  of  the  reasons 
upon  which  it  is  founded." 

R.  S.  1845,  p.  829. 

In  the  Revision  of  1856  the  Code  was  still 
further  amplified,  and  many  arbitrary 
changes  were  made  in  the  arrangement  of 
the  articles  and  sections.  Section  1,  in  re- 
gard to  motions  for  new  trials,  in  the  Revi- 
sion of  1846  appears  in  the  Revision  of  1855 
as  section  6  of  article  13  of  Chapter  12S 
(2  R.  S.  1855,  p.  1286),  and  is  in  the  same 
language  as  in  the  former  revision;  while 
section  2  of  the  Revision  of  1846  above  quoted 
is  designated  as  section  27  of  article  6  of 
chapter  128  of  the  Revision  of  1855,  which  is 
entitled:  "In  Relation  to  Pleadings  and  the 
Rules  of  Pleading,"  and  reads  as  follows: 

"Sec.  27.  All  motions  shall  be  accompanied 
by  a  written  specification  of  the  reasons  npon 
which  they  are  founded;  and  no  reason,  not  bo 
specified,  shall  be  urged  in  support  of  the  mo- 
tion."   R.  S.  1855,  p.  1236. 

It  will  be  seen  that  the  portion  of  this  sec- 
tion following  the  word  "fonnded"  was  add- 
ed in  this  revision.  The  phraseology  and  set- 
ting of  the  section  as  It  appears  here  have 
not  been  changed  in  subsequent  revisions. 
That  the  section  has  reference  in  a  general 
way  to  pleading,  it  is  true,  because  a  mo- 
tion Is  none  the  less  a  part  of  the  pleadings 
in  the  case  than  any  other  paper  filed  there- 
in (miss  Code  PI.  [3d  Ed.}  {  136),  except  as 
to  the  distinguishing  rule  whldi  prevents  its 
being  incorporated  Into  the  record  pxoper  In 
making  up  a  transcript  to  perfect  an  appeal 
The  conclusion,  therefore,  reaacmaldy  follows 
that  the  section  has  reference  to  all  motions, 
filed  for  whatever  poipoae  la  a  suit.     It  li 
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(Oily  by  liiTOkfilig  the  aid  of  Judicial  legisla- 
tion tbat  tbe  prorisions  of  the  section  can  be 
reasonably  Umlted  to  motions  other  than 
those  for  a  new  trial.  It  must  be  admitted 
that  many  motions,  general  In  their  aver- 
menta,  of  the  character  of  the  one  under  re- 
view, have  been  held  sufficient  by  this  oonrt, 
bat  this  has  been  dne  to  loose  construction, 
and  wlthont  regard  to  the  plain  meaning  of 
the  statute,  the  purpoae  it  was  Intended  to 
effect,  and  in  disregard  of  Its  origin.  In  this 
conn€»ction  it  is  not  improper  to  say  that 
the  mere  arbitrary  arrangement  of  a  section 
of  the  C!ode  does  not  afford  a  cardinal  rea- 
son for  its  interpretation.  It  is  at  best  biit 
a  matter  of  minor  consideration.  The  words, 
the  text,  the  subject-matter,  and  the  pur- 
pose Intended  to  be  ^ected  by  the  section 
should  be  flrst  considered  in  ascertaining 
what  it  means.  These  having  been  consider- 
ed, the  section  should  be  construed  according 
to  its  plain  terms,  wlthont  extrioBlc  aid.  The 
correctness  of  this  conclusion  has  been  at- 
tested whereyer  the  origin  and  purpose  of 
the  section  has  received  considerate  atten- 
tion; where  it  has  not  received  this  atten- 
tion, the  result  has  been  to  render  motions 
for  dew  trials  mere  dragnets  to  catch  and 
hold  general  assignments  of  error.  Under 
this  loose  construction,  after  the  matter  to  be 
snboequently  complained  of  has  passed  with- 
out emphasis  beyond  the  purview  of  the  trial 
court,  the  appellant  is  enabled;  from  the 
omnium  gatheram  called  a  motion  for  a  new 
trial,  to  pick  and  choose  such  specific  grounds 
of-  eriOT  as  then  seem  most  pregnant  with 
posstbilltles  bf  reversal,  with  its  consequent 
delay  and  possible  denial  of  Justice.  A  con- 
struction of  the  section  fraught  with  such  re- 
sults was  not  contemplated  by  the  framers  of 
otir  Code  I,  therefore,  dissent  from  the  ma- 
jority opinion  in  so  far  as  It  holds  that  a 
motion  for  a  new  trial  should  not,  with  brief 
but  reasonable  particularity,  specif  the 
grounds  upon  whidi  it  Is  based. 


STATU  ex  rel.  POWERS  v.  RASSIBUR,  CSr- 
crrit  Judge.    (Ko.  19372.) 

(Supreme  Court  of  Missonri.     In  Banc.     Dec. 
21,  1916.)       , 

PBOHUxnoir  9a»2&—Eiwrmas:  as  Susfkhdiho 
Fbocxkdinos  in  Lowsb  Coubt. 
In  an  election  contest  case,  where  contestant 
prevailed,  and  aipon  an  application  by  contestee 
for  writ  prohibiting  the  lower  court  from  inter- 
fering with  the  conteetee's  possession  and  oc- 
cupancy of  bis  office  pending  action  upon  motion 
for  new  trial  filed  by  contestee  and  pending  the 
dlstHtsition  of  the  case  on  appeal,  an  order  was 
issued  to  show  cause  why  such  writ  of  prohibi- 
tion should  not  issue,  together  with  a  temporary 
prohibition  commanding  the  lower  court  "to 
take  no  further  action  m  the  premises  until  the 
further  order  of  the  Supreme  Court,"  the  trial 
court  had  no  Jurisdiction  to  proceed  to  pass 
upon  the  motion  (or  new  trial  nntU  after  its 
Jnriadicticm  had  been  restored  by  quashing  the 


temporary  writ,  dnee  the  effect  of  such  writ 
was  to  deprive  the  lower  court  of  Jurisdiction. 
[EJd.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  (  72;   Dec  Dig.  <^=>23.] 

Bond,  Walker,  and  Faris,  JJ.,  dissenting. 

Mandamus  by  the  State,  on  the  relation  of 
Antiiony  W.  Powers,  against  Leo  S.  Rassieur, 
Circuit  Judge.  Permanent  writ  ordered  to  is- 
sue as  prayed. 

The  only  question  presented  for  determina- 
tion in  this  case  Is  whether  a  writ  of  man- 
damus should  be  awarded  requiring  the  re- 
spondent, Leo  S.  Rassieur,  as  circuit  Judge, 
to  reinstate  upon  his  docket  a  motion  for 
new  trial  flled  by  one  Anthony  W.  Powers 
in  an  election  contest  brought  against  him 
by  Charles  H.  Turpin.  After  Judgment  had 
been  rendered  against  him  in  said  circuit 
court  of  the  city  of  St.  Louis  and  the  timely 
filing  of  a  motion  for  new  trial,  the  said  An- 
thony W.  Powers  presented  an  application  to 
thLs  honorable  court  for  a  writ  of  prohibition 
directed  against  said  circuit  Judge  and  said 
Charles  H.  Turpin.  Upon  said  application  a 
writ  was  awarded. 

In  due  time  i-espoodent  made  return  to  the 
writ,  and  thereafter  our  writ  was  quashed. 
State  ex  rel.  Powers  v.  Rassieur,  Judge,  et 
aL,  184  S.  W.  116.  After  the  issuance  and 
service  of  our  writ.  Judge  Rassieur  proceed- 
ed with  the  case  of  Powers  v.  Turpin,  and 
overruled  the  motion  for  a  new  trial,  which 
was  then  pending  in  his  division  of  the  cir- 
cuit court  Thereupon  the  relator  in  this 
case  appealed  to  this  court  for  a  writ  of  man- 
damus against  respondent,  asking  that  the 
order  of  Ihe  circuit  court  overruling  said  mo- 
tion for  a  new  trial  be  set  aside  and  for 
naught  held,  and  that  said  motion  be  rein- 
stated, and  the  court  be  directed  to  pass 
upon  said  motion  as  prescribed  for  by  law. 
The  ground  assigned  therefor  was  that  at 
the  time  the  motion  for  a  new  trial  was  over- 
ruled the  case  of  State  ex  rel.  Powers  v.  Ras- 
sieur et  al.,  supra,  was  pending  in  this  court, 
and  that  the  Jurisdiction  of  the  circuit  court 
over  the  same  was  completely  suspended,  and 
for  that  reason  it  had  no  power  or  authority 
to  pass  upon  said  motiozL 

In  due  time  this  court  awarded  a  tem- 
porary writ  of  mandamus  as  prayed  for,  and 
in  due  time  respondent  made  a  return,  the 
material  parts  of  which,  in  substance,  states 
that  our  former  writ  only  prohibited  the  cir- 
cuit court  from  executing  the  Judgment  of 
ouster  rendered  against  the  relator  in  the 
case  of  Turpin  v.  Powers,  supra,  and  that 
the  overruling  of  said  motion  was  not  in 
violation  of  the  mandates  of  the  previous 
writ 

Upon  the  incoming  of  this  return,  counsel 
for  relator  moved  for  Judgment  on  the  plead- 
ings, which,  of  course,  confesses  the  truth- 
fulness of  all  matters  well  pleaded  in  the 
respondent's  return,  as  well  as  those  in  the 
petition  for  the  writ,  not  denied  thereby. 
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Tbomaa  A.  Dwyer,  Holland,  Butledge  & 
Lasbly,  and  E)mest  A.  Oreen,  all  of  St  LouIb, 
for  relator.  George  B.  Webster,  of  St  Loula, 
for  respondent 

WOODSON,  J.  (after  stating  the  facU  as 
above).  I.  As  previously  stated,  the  wily 
question  presented  by  this  record  for  adjudi- 
cation is:  Did  the  circuit  court  have  Juris- 
diction  to  pass  upon  the  motion  for  a  new 
trial  in  the  case  of  Turpln  v.  Powers,  supra? 
This  Question  must  upon  principle  and  au- 
thority, be  answered  in  the  negative.  The 
precise  question  was  presented  to  this  court 
in  the  uase  of  State  ex  rel.  Knisely  t.  Board 
of  Trustees  et  al.,  186  S.  W.  680.  In  that 
case,  186  S.  W.  on  page  681,  this  court  said: 

"For  the  purpose  of  this  case  we  shall  assume 
that  the  motion  to  vacate  the  judgment  is  still 
pending  In  the  court  of  the  respondent  herein, 
and  that,  unless  prohibited,  it  will,  as  the  return 
discloses,  proce^  to  hear  and  determine  the 
same.  This  we  must  necessarily  assume,  be- 
cause, under  our  law  and  practice,  after  qnr 
preliminary  writ  is  granted,  the  court  to  which 
it  is  directed  has  absolutely  no  authority  or 
jurisdiction  to  in  any  manner  proceed  farther. 
It  cannot  entertain  motions  to  dismiss  the  pro- 
ceedings, or  take  any  other  action  in  the  prem- 
ises. This  should  'be  better  understood  by  the 
nisi  courts  of  this  state,  as  our  records  disclose 
that  in  some  cases  after  the  issuance  of  our  pre- 
liminary rule  the  court  nisi  has  proceeded  to  act 
to  some  extent.  We  take  this  occasion  to  say 
that  after  the  issuance  of  our  preliminary  rule, 
or  even  after  notice  is  served  of  the  intended 
application  for  our  preliminary  rule,  the  trial 
court  should  proceed  no  further,  but  await  the 
action  of  this  court" 

The  principle  upon  whidi  that  ruling  was 
predicated  Is  the  familiar  one  that  two  courts 
at  the  same  time  cannot  have  jurisdiction 
over  the  same  cause  for  procedure  or  trial. 
The  only  exception  to  the  rule  Is  apparent 
rather  than  real,  and  that  is  where  the  in- 
ferior court  may  correct  its  record  on  motion 
for  a  nunc  pro  tunc  order,  etc.,  after  a  cause 
has  been  appealed  or  otherwise  properly  re- 
moved to  a  superior  court  But  this  case 
does  not  fall  within  that  exception. 

The  overruling  of  the  motion  is  the  case  of 
Turpin  In  the  case  of  Turpin  v.  Powers,  su- 
pra, was  not  a  mere  correction  of  a  record, 
but  was  a  step  taken  in  the  regular  trial  of 
the  cause.  The  Jurisdiction  of  the  circuit 
court  at  the  time  that  order  was  made  was 
completely  suspended  by  reascm  of  the  fact 
that  the  cause  was  removed  to  this  court  by 
means  of  the  writ  of  prohibition  before  men- 
tioned, and  consequently  that  court  never  re- 
acquired jurisdiction  thereof  until  after  said 
writ  had  been  quashed  by  this  court. 

The  present  case  shows  the  wisdom  of  that 
rule  in  that  after  the  motion  for  a  new  trial 
had  been  overruled,  and  before  the  writ  of 
prohibition  had  been  quashed,  the  time  for 
the  defendant  to  take  his  appeal  in  the  case 
of  Turpin  V.  Powers,  supra,  had  expired.  In 
other  words,  the  dual  jurisdiction  mentioned 
would,  if  tolerated,  have  deprived  the  relator 
here  of  his  right  to  appeal  in  the  election 
contest  case  before  mentioned.    For  the  or- 


derly and  proper  administration  of  Justice 
the  law,  in  the  absence  ot  an  express  statu- 
tory enactment  or  a  constitutional  provlsioii, 
will  not  tolerate  an  Interference  of  one  court 
with  the  Jurtsdlcttoa  of  another  over  the 
same  cause  of  action  at  the  same  time.  State 
ex  rel.  v.  Beynolds,  209  Mo.  161,  107  S.  W. 
487,  15  L.  B.  A.  (N.  S.)  963,  123  Am.  St  Bep. 
468,  14  Ann.  Gas.  198.  This  Is  the  same  gen- 
eral principle  which  excludes  the  state  courts 
from  Interfering  with  the  jurisdiction  of  the 
United  States  courts,  and  rice  versa.  State 
ex  reL  v.  Beynolds,  supra. 

For  the  reasons  stated,  a  permanent  writ 
of  mandamus  is  ordered  to  issue  as  prayed. 

RBiVESWB,  J.,  concurs.  QBAYES,  0.  J^ 
concurs  In  separate  opinion,  in  which  BLAIB, 
J.,  concurs.  BOND,  WALKBB,  and  FABIS, 
JJ.,  dissent 

GBAVES,  0.  J.  (concorriiig).  In  the  caas 
of  Turpin  t.  Powers,  out  of  wlildi  the  in- 
stant case  of  mandamus  and  the  case  of 
State  ex  reL  Powers  v.  Bassieur,  184  S.  W. 
116  (a  case  In  prohibition),  grew,  the  said 
Powers  duiUenged  the  Jurisdiction  of  the 
circuit  court  of  St  Louis  by  proper  plead- 
ings. Notwithstanding  this  pleading,  the 
said  court  continued  its-  jurisdiction  to  a 
judgment  of  ouster  as  against  Powers,  and 
a  threatened  execution  of  that  Jndgment 
pending  a  motion  for  new  triaL  This  chal- 
lenge was  to  the  effect  that  saM  eonrt  had 
no  legal  authority  to  try,  bear,  and  det»- 
mine  a  contest  for  the  office  of  oonstalde; 
that  the  only  statute  purporting  to  give  snefa 
court  Jurisdiction  was  unconstitutional  and 
void.  I  dissented  in  State  ex  rel.  Powers  v. 
Basslear,  181  S.  W.  116.  for  the  reason 
(among  others  not  necessary  to  nam^  that 
this  question  of  absolute  want  of  Jorisdlc- 
tlon  was  a  question  prc^terly  In  that  case: 
in  other  watda.  that  by  our  preliminary  rule 
In  prohibition  tlie  Jurisdiction  of  that  court 
In  the  contest  case  was  before  us  for  a  fall 
determination,  and  net  merely  for  a  determi- 
nation of  some  particular  excess  of  Jurisdic- 
tion. In  that  case  we  issued  our  preUmlnaiy 
rule  to  show  cause,  and  it  is  in  the  ccmstruc- 
tion  of  this  rule  that  I  disagreed  to  the  views 
of  my  Brother  BOND  In  the  opiiilon  whldi 
he  now  flies  as  a  dissent  here.  That  rule,  as 
is  usual  in  such  cases,  contained  a  general 
clause  which  prohibited  the  respondent  Bas- 
sieur, from  doing  anything  in  the  Tarpln- 
Powers  Case  until  our  detwmlnBti(»i  of  the 
proceeding  in  prolilbition.  The  concluding 
clause  of  our  rule  was: 

"And  in  the  meantime  yon  are  commanded  to 
take  no  further  action  in  the  premises  until  the 
further  order  of  this  court." 

This  rule  was  Issued  In  vacation  by  Wood- 
son, C.  J.,  and  Graves  and  Blair,  JJ.  The 
purpose  of  the  rule  was  to  stay  the  hands  of 
Judge  Bassieur  ufitll  this  court  could  deter- 
mine the  merits  of  the  controversy  Involved 
In  the  prohibition  proce^iag  l4  ^|4ch  this 
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rnle  was  entered.  The  word  "premtaes,"  aa 
therein  used,  bad  reference  to  the  case  of 
T^irpln  V.  Powers.  It  was  the  usual  blanket 
safety  clause  incorporated  in  all  preliminary 
rules  in  prohibition.  When  Judge  Rassienr 
violated  the  Injunction  of  that  rule,  his  act 
was  a  nullity,  because,  by  our  constitutional 
superintending  power,  we  had  withdrawn  hia 
right  or  Jurisdiction  to  act.  The  contempla- 
tion of  that  rule  was  to  stay  his  hands  ab- 
solntely  ontil  we  could  determine  the  pro- 
hibition proceeding.  The  purpose  was  to 
keep  all  things  (In  that  case  of  Turpln  v. 
Powers)  in  status  quo  until  this  court  had 
spoken,  and  by  speakmg  had  affirmed  or  de- 
nied the  right  of  Judge  Rasssieur  to  further 
act.  For  these  additional  reasons,  as  well 
as  for  the  reasons  stated  in  the  opinion  of 
WOODSON,  J.,  I  fully  concur  In  the  said 
opinion  of  WOODSON,  J. 

II.  There  la  still  a  further  reason  for  my 
concurrence,  and  this,  too,  grows  out  of  the 
language  of  our  preliminary  rule.  Our  pre- 
liminary rule  commanded  the  said  Rassleur 
on  a  certain  day  to  appear  in  this  court— 
"and  show  cause,  If  any  you  have,  why  a  writ 
of  prohibition  should  not  issue,  as  prayed  in  the 
petition  henin,  prohibiting  you,  the  said  Leo 
S.  Uasaienr,  judge  as  aforesaid,  and  you,  the 
said  Charles  H.  Turpin,  from  m  any  manner 
interfering  with  the  and  relator's  possession  and 
occupancy  «f  the  office  of  constable  of  the  Fourth 
district  of  the  citr  of  St.  Louis,  pending  action 
upon  the  motion  for  a  new  trial  heretofore  filed 
by  said  relator  in  said  cause,  and  pending  the 
disposition  of  this  cause  on  appeal,  and  further 
prohibiting  each  of  you,  the  said  respondent, 
from  attempting  in  any  wise  to  secure  posses- 
sion from  tiie  relator  of  the  office  of  constable 
of  the  Fourth  district  within  and  for  the  city 
of  St.  Louis  until  final  action  has  been  taken 
by  this  court  in  said  election  contest." 

Note  the  clause  therein  "and  pending  the 
disposition  of  this  cause  on  appeal."  This 
Is  a  separate  and  distinct  restraint  from  the 
one  created  by  the  clause  preceding  It.  We 
may  have  gone  too  far,  and  may  have  acted 
bnprovldently  In  placing,  this.  i^)€clflc  re- 
straint upon  Judge  Rassleur,  but,  if  so,  It 
was  for  us  to  so  declare,  when  we  come  to 
make  a  flnal  order  In  the  matter,  and  It 
was  not  for  the  drcnlt  Jndge  to  disobey  the 
order,  however  Improvldently  It  may  have 
been  made.  In  other  words,  the  Improvidence 
of  our  rule  can  never  justi^  Its  disobedience 
by  an  Inferior  tribunal.  By  making  this 
broad  order,  we  did  foredoae  the  right  Of 
defendant  Powers  to  have  his  motion  for  new 
trial  passed  upon  until  the  appeal  was  de- 
termined, and  this  was  broader  than  the 
order  shonid  have  been,  but  this  conceaslon 
does  not  justify  the  act  of  respondent  Ras- 
sleur. 

This  oonrt,  and  this  court  alone,  bad  the 
rl^t  to  change  this  rule  when  the  prohibi- 
tion proceeding  was  up  for  final  determlna- 
tlou.  We  did,  In  language  too  plain  for  dis- 
cnssion,  prohibit  the  trial  judge  from  doing 
anytblng  more  In  the  Turpln-Fowers  Case 
pending  the  disposition  of  the  cause  on  ap- 
peal.   Appeals  may  be  taken  without  any  ac- 


tion npon  a  motion  for  new  trial,  or  without 
the  filing  of  one.  Sucb  appeals  only  bring 
up  the  record  proper,  and  In  cases  where  the 
jurisdiction  Is  <^aUenged  by  answer,  as  It 
was  In  the  Turpln-Powers  Case,  the  question 
of  the  jurisdiction  of  the  circuit  court  would 
be  here  on  the  record  proper.  But  we  need 
not  speculate.  We  did  make  this  broad  rule 
upon  the  circuit  court,  and  its  improvidence 
was  for  our  determination,  and  not  for  the 
circuit  court 

III.  In  the  brief  It  la  argued  that  the  word 
"premises"  used  in  the  last  clause  of  our 
rule  refers  to  what  goes  before  in  the  rule, 
and  does  not  refer  to  the  whole  case  of  Tur- 
pln V.  Powers.  This  clause  is  preceded  by 
a  semicolon,  and  to  our  mind  Is  an  independ- 
ent restraint  of  a  general  and  blanket  order, 
and  prohibited  any  action  whatever  in  the 
case,  as  we  have  hereinbefore  indicated. 
But  if  It  be  granted  that  this  clause  refers 
back  to  the  matters  before  stated  In  the  rule. 
It  must  refer  to  tbe  prevention  of  any  action 
pending  appeal  as  well  as  any  action  pending 
the  motion  for  new  trial.  So,  giving  the  mie 
this  construction  we  still  bave  our  improvi- 
dent order,  which  might  cut  out  a  motion  for 
new  trial  upon  appeal,  but  It  was  for  this 
court  to  modl^  Its  preliminary  mle,  at  tbe 
proper  time  and  in  the  proper  way,  and  not 
for  the  circuit  court  to  disobey  It.  These 
are  additional  reasons  for  my  concurrence. 

I  therefore  fnlly  concar  In  tbe  opinion  of 
tbe  majority  by  WOODSON,  J. 

BltAIB,  J.,  concon  In  these  Tlews. 

BOND,  J.  (dlssendsO.  This  case  was  as- 
signed to  me  and  an  c^dnlon  prepared  which 
I  now  file  aa  my  dissent  to  the  learned  ma- 
jority opinion.  (Reporter  wlU  here  copy, 
omitting  caption,  my  original  opinion  attach- 
ed beretoi) 

I  desire  to  add  some  further  grounds  why 
I  am  unable  to  agree  to  the  learned  majority 
opinion.  A  glance  at  the  preliminary  writ  of 
prohibition  set  forth  In  full  In  my  dissenting 
(^dnlon  above,  but  not  set  forth  In  the  learn- 
ed majority  opinion,  wlU  disclose  that  there 
is  no  language  therein  which  in  any  possi- 
ble manner  forbade  the  respondent  circuit 
judge  from  passing  on  the  motion  for  new 
trial  In  the  case  wherein  the  relator  in  the 
application  for  prohibition  was  ousted  of  his 
ofBce  by  Judgment  of  the  circuit  court.  The 
language  of  the  alternative  writ  of  prohibi- 
tion expressly  shows  that  tbe  circuit  judge 
was  not  forbidden  to  overrule  tbe  motion  for 
new  trial;  he  was  only  forbidden  to  enforce 
the  execution  before  passing  on  that  motion. 
Had  we  made  our  preliminary  writ  absolute, 
he  would  have  been  prohibited  only  from 
taking  any  action  before  passing  on  the  mo- 
tion for  new  trIaL  He  would  not  have  been 
prohibited  from  ruling  on  the  motion  before 
taking  the  action  complained  of.  The  pur- 
pose of  restraining  him  only  to  that  extent 
was  thereby  to  give  the  relator  in.  tbe  appU- 
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cation  for  prohibition  an  opportunity  to  ap- 
peal before  the  Judgment  of  ouster  against 
bim  was  executed.  This  is  evident  from  the 
further  request  In  that  application  that  the 
respondent  should  not  enforce  the  Judgment 
of  ouster  pending  the  appeal.  Hence,  when 
the  respondent  desisted  from  enforcing  his 
judgment  and  recalled  the  execution,  he  had 
full  authority  to  pass  on  the  motion  for  re- 
hearing; Indeed,  it  was  his  duty  to  do  so; 
for  until  that  motion  was  disposed  of  rela- 
tor could  not  appeal  and  have  his  case  re- 
viewed on  the  merits.  He  accordingly  took 
up  the  motion  for  rehearing  in  the  orderly 
course  of  bustaiess  and  overruled  it,  and  If 
for  any  reason  the  relator's  counsel  omitted 
to  except  to  his  Judicial  action,  that  fact  fur- 
nishes no  ground  for  the  present  mandamus 
to  compel  respondent  to  set  aside  his  ruling 
and  reinstate  the  motion,  for  peradventure 
when  he  next  passes  on  the  motion  for  new 
trial  relator's  counsel  might  take  cognizance 
thereof  and  duly  except 

The  authority  relied  on  in  the  learned  ma- 
jority opinion  Is  entirely  oft  the  point.  The 
opinion  of  Judge  REVEIiItE  was  rendered  In 
a  case  where  certain  persons,  held  by  him  to 
have  been  privy  to  the  litigation  wherein 
this  court  had  specially  directed  the  circuit 
court  to  enter  a  Judgment  for  a  specific  sum 
of  mohey  sought  thereafter  in  the  lower  court 
to  procure  the  setting  aside  of  the  judgment 
directed  by  this  court,  whereupon  the  plain- 
tiffs in  that  Judgment  applied  here  for  prohi- 
bition against  such  action.  All  that  was  de- 
cided in  that  case  was  that  the  prohibition 
should  go,  because  the  Judgment  sought  to 
be  attacked  below  was  a  final  one  specifical- 
ly directed  by  tliia  court.  State  ex  rel. 
Knlsely  v.  Board  of  Trustees,  186  S.  W.  680. 
It  was  not  held  In  that  case  that  the  re- 
straint of  a  provisional  writ  of  prohibition 
could  go  beyond  the  limiting  language  con- 
tained In  the  writ,  nor  has  that  doctrine 
ever  been  sanctioned  as  far  as  I  have  been 
able  to  find  In  any  case  within  the  range  of 
the  adjudged  law,  nor  can  it  be  sustained  by 
any  process  of  valid  reasoning. 

In  a  valuable  article  in  32  Cyc.  681,  It  is 
said: 

"A  writ  of  prohibition  will  not  operate  to  re- 
strain the  party  named  therein  generally,  or 
from  doing  any  act  gave  that  in  a  pending  suit 
or  matter  wbica  it  is  issued  to  contr^"  (Italics 
ours.) 

The  authority  for  that  statem«it  of  the 
rule  Is  Thomson  v.  Tracy,  60  N.  Y.  81,  which 
Is  directly  approved  by  the  Supreme  Court  of 
this  state  In  State  ex  rel.  Merriam  v.  Ross, 
186  Mo.  272,  41  S.  W.  1041.  The  latter  case 
upon  different  facts  announces  the  same  plain 
principle  that  the  restriction  of  a  writ  of 
prohibition  can  never  be  carried  beyond  the 
prohibitory  terms  used  tn  the  writ.  The 
same  principle  Is  decided  in  People  ex  rel.  v. 
Wyatt,  186  N.  T.  394,  79  N.  E.  330,  10  L.  R. 
A.  (N.  8.)  169,  0  Ann.  Gas.  072,  and  also  an- 


nounced in  State  ex  rel.  Hart,  etc.,  Co.  v.  Su- 
perior Court,  16  Wash.  347,  47  Pac.  754. 

I  think  It  is  impossible  to  escape  the  force 
of  the  reasoning  on  which  these  caaes  are 
based.  Tie  prohibition  here  was  only  par- 
tial and  spedfic.  It  was  not  full  and  gen- 
eral. It  did  not  go  to  the  JurisdicticHi,  but 
only  went  to  the  relative  order  of  two  pro- 
cedural steps  to  be  taken  In  the  exercise  of 
jurisdiction.  The  preliminary  writ  of  pro- 
hibition (which  was  subsequently  discharged 
by  this  court)  shows  on  its  face  that  no  fur- 
ther restriction  was  laid  upon  the  respondent 
circuit  judge  than  that  he  should  not  enforce 
his  Judgment  of  ouster  before  he  passed  on 
the  motion  for  new  trial  which  had  been  fil- 
ed by  the  applicant  for  the  writ,  in  order 
that  the  applicant  might  not  be  prejudiced 
In  his  appeal,  and  that  he  should  not,  pend- 
ing such  appeal,  enforce  the  judgment  of 
ouster. 

Since  the  respondent  has  not  violated,  on 
the  record  before  us,  either  of  these  injunc- 
tions, I  am  constrained  to  dissent  to  the 
learned  majority  opinion. 

WALKER  and  FARIS,  JJ„  concnr  in  this 
opinion. 

Original  Opinion. 

BOND,  J.  L  The  only  question  in  this 
case  Is  whether  a  mandamus  should  be  award- 
ed requiring  the  respondent,  Leo  S.  Raasienr, 
as  circuit  Judge,  to  reinstate  upon  his  docket 
a  motion  for  new  trial  filed  by  one  Anthony 
W.  Powers  in  an  electlcm  contest  brongfat 
against  him  by  Charles  H.  Turpln.  After 
Judgment  had  been  rendered  against  him  In 
said  circuit  court  of  the  city  of  St.  Louis  and 
the  timely  filing  of  a  motion  for  new  trial, 
the  said  Anthony  W,  Powers  presented  an  ap- 
plication to  this  honorable  court  for  a  writ 
of  prohibition  directed  against  said  drcnlt 
judge  and  said  Charles  H.  Turpln.  Upon 
said  application  the  following  preliminary 
writ  was  awarded  (omitting  caption): 
"The  State  of  Missouri  to  Honorable  Leo  a 
Rassleur,  Jadge  of  the  Circuit  Court.  City 
of  St.  Louis,  and  Charles  H.  Turnin— 
Greeting: 

"Whereas,  on  the  Bth  day  of  August  1916,  h 
was  represented  to  the  undersigned  A.  M. 
Woodsron,  Chief  Justice,  and  W.  W.  Graves 
and  James  T.  Blair,  Associate  Justices  of  the 
Supreme  Court  of  the  state  of  Missooti,  in  cham- 
bers, on  the  part  of  A.  W.  Powers,  in  a  cer- 
tain petition  for  a  writ  of  prohibition,  a  copy 
of  which  petition  is  hereto  attached,  that  you. 
the  said  Leo  S.  Rasiiear,  judge  of  the  drcnit 
court,  city  of  St  Louis,  hold  cognisance  of  a 
certain  cause  pending  before  you  styled  and 
entitled,  'Charles  H.  Turpin,  Contestant  v. 
A.  W.  Powers,  Contestee,'  as  indicated  and 
fully  set  out  in  the  said  petition  for  a  writ  of 
prohibition,  and  we  being  willing  to  maintain 
the  rights  of  the  state  of  Missouri,  and  the 
laws  and  customs  thereof: 

"Now.  therefore,  you,  the  said  Leo  S.  Rai- 
sieur.  judge  of  the  circuit  court  cit7  of  St 
Louis,  and  you,  the  said  Charies  H.  Turpin.  are 
hereby  commanded  to  be  and  appear  before  the 
said  Supreme  Court  of  Missouri  on  Taesday. 
the  12th  day  of  October,  1915,  and  show  cause. 
If  any  yon   havg.^.  w|^^  s^^^j^g  |^hibitlos 
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aboold  not  inue  as  prayad  In  th«  petition  here- 
in prohibiting  you,  the  said  Leo  S.  Raasieur, 
judee  as  aforesaid,  and  you,  the  said  Charles  H. 
Turpin,  from  in  any  manner  interferinK  with 
the  said  relator's  possession  and  occupancy 
of  the  office  of  constable  of  the  Fourth  district 
of  the  city  of  St.  Louis,  pending  action  upon  the 
motion  for  a  new  trial  heretofore  filed  by  said 
relator  in  this  cause,  and  pendinK  the  disposi- 
tion of  this  cause  on  appeal,  and  farther  pro- 
hibitlnif  each  of  you,  the  said  respondents,  from 
attempting  in  any  wise  to  secure  possession 
from  the  relator  of  the  office  of  constable  of  the 
Fourth  district  within  and  for  the  city  of  St 
Louis  until  final  action  has  been  taken  by  this 
court  in  said  election  contest;  and  in  the  mean- 
time yon  are  commanded  to  take  no  further 
action  in  the  premises  until  the  further  order 
of  this  court    Herein  fail  not  at  yourperil. 

"Witness  the  Honorable  A.  M.  Woodson. 
Chief  .Tustice.  and  W.  W.  Graves  and  James 
T.  Blair,  Associate  Justices  of  the  Supreme 
Court  of  Missouri,  in  chambers,  at  the  dty  of 
Jefferson,  this  9th  day  of  AuRUst  1916.  [Sign- 
ed] A  M.  Woodscm,  Chief  Justice.  W.  W. 
GraTcs,  James  T.  Blair,  Associate  Jusbces  of 
the  Supreme  Court  of  Missouri.  Attest:  [Sutn- 
•d]  J.  D.  AUen.  Qerk." 

The  Issne  arising  upon  the  returns  to  this 
writ  was  submitted  to  this  ooort  and  dispos- 
ed of  In  banc  in  State  ex  reL  Powers  r.  Baa- 
slear.  Judge,  et  al.,  184  S.  W.  116,  where  the 
substance  of  the  petition  up<»  which  the 
above  wilt  was  awarded  is  set  forth,  and 
where  the  prayer  of  said  i)etltlon  is  also 
set  out,  and  the  legal  effect  thereof  is  stated 
by  the  court  in  the  following  terms: 

"It  win  be  seen  that  the  sole  matter  com- 
plained of  in  the  petition  for  prohibition  is  the 
allefted  acta  of  Judge  Rassieur  in  attempting 
to  enforce  the  judgment  he  had  rendered  in 
the  election  contest  proceeding,  pending  a  mo- 
tion for  new  triaL" 

Instead  of  raising  the  question  of  the  right- 
fulness of  such  alleged  action  on  the  part  of 
the  circuit  Judge  by  apt  proceeding,  the 
respondents  in  that  case  pleaded  over  and 
submitted  for  consideration  only  controverted 
Questions  of  fact,  with  no  relevant  evidence 
pro  or  con;  wherefore  this  court  dismissed 
the  application  for  prohibition. 

II.  It  IB  perfectly  evident  In  the  Instant 
proceeding  that  the  rlgW  to  a  permanent  writ 
of  mandamus  depends  solely  upon  whether 
or  not  the  respondent  circuit  Judge,  during 
the  pendency  of  our  preliminary  writ  of  pro 
hlbition,  disobeyed  its  prohibitions  when  he 
overruled  the  motion  for  new  trial  before  the 
dismissal  of  our  preliminary  writ ;  for  if  the 
doing  of  that  Judicial  act  was  forbidden  by 
the  terms  of  the  rule  to  show  cause,  then  the 
respondent  Judge  acted  judicially  In  a  matter 
whereof  he  was  shorn  of  jurisdiction,  and 
mandamus  Ilea  to  compel  him  to  set  aside 
bis  overruling  of  the  motion  for  new  trial 
and  to  reinstate  it  upon  his  docket  and  to 
proceed  to  consider  the  grounds  thereof  and 
exercise  his  Judicial  discretion  in  disposing 
of  them  or  ruling  upon  the  motion.  State 
ex  reL  Bogers  v.  Sombauer,  105  Mo.  103,  16 
S.  W.  695;  State  ex  reL  McCaffery  v.  Aloe, 
152  Mo.  483,  54  S.  W.  494,  47  L.  R.  A.  393 ; 
State  ex  reL  v.  Neville,  157  Mo.  386,  57  S.  W. 
1012,  51  L.  R.  A.  95;  State  ex  reL  y.  Boss,  136 
Mo.  2S8,  41  &  W.  1041. 


The  degree  to  which  the  respondent  was 
restricted  in  his  Judicial  action  is  determin- 
able only  by  a  correct  interpretation  of  the 
meaning  of  the  language  employed  in  our 
preliminary  writ  of  prohibition.  That  writ 
was  necessarily,  in  substance,  a  rescript  of 
the  petition  or  application  filed  in  this  court 
uiwn  which  it  was  based  and  a  copy  of  which 
accompanied  the  writ  The  purpose  of  the 
preliminary  writ  was  to  advise  the  respond- 
ent spedflcally  of  the  matters  and  things 
wherein  It  was  sought  to  obtain  from  this 
court  a  permanent  prohibition  against  far- 
ther action  on  his  part  and  to  require  him 
on  the  day  stated  in  the  notice  to  show  cause 
why  he  should  not  be  prohibited  from  far- 
ther actton  in  the  q>ecifled  particulars,  and  in 
the  meantime^  and  until  the  further  order 
of  this  court,  to  forbid  any  "further  action  in 
the  prendses." 

An  Inspection  of  the  language  employed  in 
the  preliminary  writ  shows  that  the  particu- 
lars to  which  the  respondent  was  required 
to  show  cause  why  prohibition  should  not  Is- 
sue were,  to  wit: 

"From  in  any  manner  interfering  with  the 
said  relator's  possession  and  occupancy  of  t3ie 
office  of  constable  •  •  *  pending  action  up- 
on the  motion  for  a  new  trial  heretofore  filed 
b^  said  relator  *  •  •  and  pending  the  dispo- 
sition of  this  cause  on  appeal  and  further  pro- 
hibiting each  of  yon  •  •  •  from  attempting 
in  an;  wise  to  secure  possession  from  the  re- 
lator of  the  office  of  constable  ♦  ♦  •  untn 
final  action  has  been  taken  by  this  court  in  said 
election  contest" 

After  these  enumerations  the  writ  con- 
cludes: 

"And  in  the  meantime  yon  are  commanded  to 
take  no  further  action  in  the  premises  until 
the  further  order  of  this  court. 

At  the  time  of  the  application  for  oar  pre- 
liminary writ  of  prohibition  the  exigency 
prompting  relator  to  sue  out  the  writ  was  the 
alleged  fact  that  the  respondent  circuit  Judge 
was  endeavoring  to  enforce  the  execution  of 
his  judgment  of  ouster  against  the  contestee 
before  overruling  his  motion  for  a  new  trial. 
In  ordinary  dvll  actions  the  pendency  of  a 
motion  for  new  trial  does  not  prevent  the  Is- 
suance of  an  execution  on  the  judgment 
sought  to  be  vacated.  Ex  parte  Craig,  130 
Mo.  loc.  clt  696,  32  S.  W.  1121;  Stid  v.  RaU- 
road,  211  Mo.  416,  109  8.  W.  663.  To  pre- 
vent a  similar  execution  of  the  judgment  of 
ouster  against  him,  relator  applied  to  this 
court  for  a  writ  of  prohibition  wherein  the 
above-quoted  preliminary  rule  was  awarded. 

The  application  neither  in  terms  nor  Intent 
sought  to  prevent  the  circuit  Judge  from  pass- 
ing upon  the  motion  for  new  trial.  The  con- 
tention of  the  applicant,  as  disclosed  in  his 
petition,  was  that  the  circuit  Judge  had  no 
right  after  Judgment  of  ouster  In  the  elec- 
tion contest  for  the  ofl!lce  of  constable  to  en- 
force his  judgment  prior  to  a  ruling  upon  a 
motion  for  new  trial  or  the  final  disposition 
of  the  case  upon  appeaL  Without  passing  on 
the  correctness  of  this  action,  it  is  enough 
to  say  that  It  was  the  sole  ground  upon 
which  tha  appUcati<«  to  tliis  court  was  made. 
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ana  hence,  wben  the  preliminary  writ  was 
awarded,  the  respondent  wag  admonished  to 
show  cause  why  he  should  not  be  prohibited 
from  taking  steps  to  enforce  his  judgment 
before  ruling  on  a  motion  for  new  trial,  or 
subsequently  during  the  pendency  of  an  ap- 
peal from  his  judgment  to  this  court ;  as  re- 
spondent was  also  admonished  to  show  canse 
why  he  should  not  be  prohibited  from  "at- 
tempting to  secure  possession  from  relator 
of  the  office  of  constable  •  •  •  until  final 
action  taken  by  this  court  in  said  election 
contest" 

In  these  three  parttcolars  only  was  re- 
spondent advised  to  show  cause  against  the 
award  of  our  writ  of  prohibition  against 
him.  None  of  them  in  the  slightest  way  pre- 
vented him  from  ruling  on  the  motion  for 
new  trial.  Indeed,  the  language  of  the  writ 
and  the  petition  upon  which  it  was  based 
necessarily  contemplated  that  he  should  rule 
on  the  motion  for  new  trial ;  for  such  a  rul- 
ing was  the  necessary  prerequisite  to  an  ap- 
peal from  his  Judgment,  and  without  the  ob- 
tention  and  prosecution  of  such  an  appeal,  so 
much  of  the  writ  as  related  to  a  prohibition 
of  the  respondent  "t)endlng  the  disposition 
of ■  tilts  cause  on  appeal"  would  have  been 
meaningless. 

What  the  writ  aimed  at,  in  a  word,  was  to 
compel  the  circuit  judge  to  rule  on  the  mo- 
tion for  a  new  trial  prior  to  an  execution  of 
his  judgment  ousting  the  relator,  to  the  end 
that  the  relator  might  perfect  an  appeal  to 
this  court,  and  to  the  end  that,  pending  that 
appeal  to  tliis  court,  the  circuit  judge  should 
take  no  action  dispossessing  the  relator  of 
the  office  being  contested.  Hence  the  pre- 
liminary writ  did  not  require  respondent  to 
show  cause  why  he  should  not  be  prohibited 
from  passing  on  the  motion  for  new  trial, 
but  only  to  show  cause  why  he  should  not  be 
prohibited  from  doing  acts  dispossessing  the 
relator  of  his  office,  prior  to  his  ruling  on  his 
motion  for  new  trial,  from  which  ruling.  If 
adverse,  relator  could  take  an  appeal  and  ob- 
tain a  review  of  the  case  upon  Its  merits. 
These  being  the  express  and  specific  objects 
of  prohibition  recited  in  our  preliminary  writ, 
the  further  clause  was  added  thereto  that, 
pending  the  consideration  of  them  by  this 
court  upon  respondent's  return  he  was  ad- 
vised "in  the  meantime  *  •  •  to  take  no 
further  action  in  the  premises  until  the  fur* 
ther  order  of  this  court." 

This  injunction  could  not  imply  any  re- 
straint upon  tlie  judicial  action  of  respondent 
further  than  the  specific  instances  pointed 


out  in  the  preceding  langnage  of  13ie  pre- 
liminary writ  of  prohibition.  It  would  be  il- 
logical to  say  that  it  was  the  intent  to  re- 
strain respondent  from  passing  on  the  motion 
for  new  trial ;  for  the  whole  pnrpose  of  the 
application  for  a  prohibition  was  to  obtain 
a  ruling  on  that  motion  as  a  prereQuiaite  to 
bringing  np  the  case  on  its  merits,  and  to 
prevent  the  respondent  from  any  action  be- 
fore or  after  the  ruling  which  should  ex- 
ecute or  enforce  the  Judgment  of  ouster  ap- 
pealed from.  Moreover,  no  such  right  could 
be  denied  him  in  any  case  whereof  he  was 
possessed  of  jurisdiction  of  the  subject-mat- 
ter and  the  person;  for  otherwise,  if  the  writ 
prohibiting  such  action  on  his  part  shonld 
be  made  permanent,  the  result  would  follow 
that  this  court  would  acquire  cognizance  of 
a  cause,  not  by  the  method  solely  provided 
by  law  for  the  exercise  of  its  appellate  Juris- 
diction, but  through  the  medium  of  a  preroga- 
tive right,  thereby  depriving  the  litigant  ot 
his  constitutional  right  to  obtain  a  fall  re- 
view of  the  judgment  of  a  trial  court  after 
the  overruling  of  a  motion  for  new  trial  and 
exceptions  thereto,  in  the  manner  prescribed 
by  law  for  the  exercise  of  appellate  Jurisdic- 
tion by  courts  of  last  resort  In  other  words, 
the  Supreme  Court  by  writ  of  pr<rtUbltlai 
could  halt  the  action  of  the  circuit  covxt  in 
the  trial  of  a  canse  of  which  It  was  possessed 
of  fun  Jurisdiction,  before  the  proceedings 
in  such  cause  had  reached  the  stage  permit- 
ting an  appeal  which  would  bring  up  for  re- 
view the  grounds  of  Oie  judgment  below. 

We  conclude,  therefore,  that  in  this  case 
(where  full  Jnrlsdlction  of  the  imrson  and 
subject-matter  is  conceded)  our  writ  not  only, 
as  shown  by  its  terms,  did  not  prevent  the 
circuit  Judge  from  passing  on  the  motion  tor 
new  trial,  but  could  not  have  gone  further 
legally  than  it  did,  when  it  restrained  him 
temporarily  from  executing  his  judgment  be- 
fore ruling  on  the  motion. 

III.  The  present  case  might  have  been 
brought  to  this  court  if  exceptions  had  been 
taken  to  the  action  of  the  trial  com  l  in  over- 
ruling the  motion  for  new  trial  and  an  ap- 
peal perfected  and  whatever  errors  may  have 
intervened  in  the  trial  below  would  have 
been  open  to  review  by  this  court  ' 

Our  conclusion  is  that  the  present  appli- 
cation for  a  permanent  mandamus  requiring 
the  respondent  to  reinstate  such  ntotlcm  on 
his  docket  for  future  consideration  should 
be  denied,  and  our  alternatiTe  writ  of  man- 
damus quashed. 
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STATE  T.  ANDREWS.     (No.  19637.) 

(Sapreme  Court  of  Misaourl,  Division  No.  2. 
Dec.  6,  Idia) 
Error  to  St.  Lonia  Circuit  Court;  J.  Hugo 

Grimm,  Judge- 
Sam   Andrews  was  convicted   of  an  ofFenBe, 

and  brings  error.    Reversed  and  remanded. 
John  A.  Gernea,  of  St.  Louis,  for  plaintiff  In 

error.    John  T.  Barker,  Att^.  Gen^  and  Lee  B. 

Ewing,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  In  State  ▼.  Wade,  267  Ma 
249,  183  S.  W.  698,  an  indictment  identical  in 
aU  its  material  allegations  with  the  one  under 
consideration,  was  by  this  court  held  insuffi- 
cient. I  did  not  concur  either  in  the  reasoning 
or  tl>«  conclusion  reached  in  the  Wade  Case, 
construing  as  I  did  the  indictment  therein  as  in 
conformity  with  prior  rulings  and  hence  suffi- 
ciently charging  the  offense  named.  My  Asao- 
ciatpx,  however,  after  a  careful  consideration, 
both  in  division  and  en  banc,  of  the  Wade  Case, 
held  differently,  and  further  controversy  in  l«- 
gard  thereto  is  precluded. 

The  instant  case  will,  as  a  consequence,  be 
reversed  and  remanded  that  the  state  may  take 
such  further  steps  in  the  premises  as  may  be 
toimd  proper.    It  is  so  ordered.    All  concur. 


BUTLER  et  al.  v.  HYDRO-PNE.UMATI0 

SPRINKLER  ft  MFG.  CO.  et  aL 

(No.  14088.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Oct. 

24,  1916.    Rehearing  Denied  Dec.  80,  1916.) 

1.  CoBPOBA-noKS  <3=>206(2)— Suit  bt  Stock- 

ROI.DEB. 

A  shareholder  cannot  sue  alone  to  enforce 
corporate  rijshts  without  showing  that  he  has 
Ukcd  all  available  means  to  secure  action  by  the 
corporation  itself. 

(EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  782;   Dec.  Dig.  «=9206(2).] 

2.  GOBPOBATIONS  «=>206(2)— Sdit  by  Stook- 

HOLDEBS— EVIDKNOB. 

In  suit  by  .stockholders  of  a  corporation,  ev- 
idence of  a  corporate  meeting  held  not  to  snow 
that  plaintiffs  made  demand,  on  the  corporation 
to  bnng  suit  or  that  the  corporation  refused  to 
do  so. 

(Ed.  Notev— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  792;  Dec.  Dig.  «s3206(2).] 

8.   COMPBOXISK    AND     SKTTTiSMBNI    «S»16(1)— 

BrrsoT. 
Where  property  in  litigation  had  been  trans- 
ferred by  certain  defendants  to  others  before 
settlement  with  plaintiffs,  and  such  transfer 
was  ratified,  settlement  between  plaintiffs  and 
these  defendants  barred  action  against  the  trans- 
ferees. 

[ESd.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §  51 ;  Dec.  Dig.  <8=» 
15(1).] 

4.  Corporations  «=»123(16)— Acnon  to  Rb- 
coVEB  Pledged  Stock. 

Action  to  establish  title  to  pledged  corporate 
stock  was  barred  by  prior  agreement  by  plain- 
tiffs with  pledgors  that  plaintiff  would  assume 
the  amount  of  the  debt  to  the  pledgee. 

(Eld.  Note.— For  other  cases,  see  Corporations, 
De&  Dig.  «=3l28(16).] 

5.  COBPORATIONB  «=>123(16)— AOTION  TO    RK> 

covEB  Pledged  Stock— Necessary  Parties. 
In  soch  action,  failure  to  join  the  pledgee 
barred  relief. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «=3l23Cie).] 


e.  Corporations  «=»123(ie)— Action  to  Bb- 
covEB  Pledged  Stock— Innocent  Pledgee. 
In  such  action,  absence  of  evidence  that 
pledgee  knew,  at  the  time  of  the  pledge,  that 
plaintiff  claimed  the  pledged  stock,  barred  re- 
covery. 

[li!d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  689;   Dec.  Dig.  «=9l23(16).] 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 
"Not  to  be  officially  pnbllshed." 
Action  by  Ella  Butler,  administratrix,  and 
anotber,  against  the  Hydro-Pneamatlc 
Sprinkler  &  Manufacturing  Company  and 
otbers.  From  decree  for  defendants,  plain- 
tUts  appeaL    Affirmed. 

H.  D.  McCorkle  and  Butler  &  Walsh,  all 
of  St.  Louis,  for  appellants.  Holland,  Rut- 
ledge  &  Lashly,  of  St.  Louis,  for  respond- 
ents. 

REYNOLDS,  P.  J.  This  action  was  orig- 
inally coma»enced  by  Edward  Butler,  Jr., 
and  Henry  M.  Walsh,  as  plaintiffs,  against 
the  St  Lonis  Street  Cleaning  Company,  the 
Hydro-Pneumatic  Sprinkler  &  Manufacturing 
Company  and  John  S.  Polndexter.  The  only 
party  who  appeared  was  the  defendant  Poln- 
dexter, the  ■  defendant  Hydro-Pneumatic 
Sprinkler  ft  Manufacturing  Company,  not 
having  been  served  with  process  and  not 
appearing,  and  the  St  Louis  Street  Clean- 
ing Company  making  default  and  not  appear- 
ing. Pending  the  cause  in  the  drcalt  court 
Edward  Butler,  Jr.,  died  and  his  widow  hav- 
ing been  appointed  adminlsttatrlz  of  his  es- 
tate appeared  and  was  substituted  in  his 
place  as  a  party  plaintiff.  The  cause  being 
one  in  equity  was  tried  to  the  court,  the  only 
defendant  represented  and  appearing  being 
the  defendant  Polndexter, 

At  the  concinsioD  of  the  hearing  the  court 
found  against  the  plaintiffs  and  entered  Judg- 
ment accordingly,  dismissing  the  bill  of  plain- 
tiffs. From  this  the  plaintiffs,  excepting  and 
flllng  their  motion  for  a  new  trial,  which 
was  overruled  and  exceptions  saved,  have 
duly  perfected  their  appeal  to  this  court 

The  petition  upon  which  the  cause  was 
tried,  after  averring  the  incorporation  of  the 
defendant  companies  under  the  laws  of  this 
state,  sets  out  that  in  April,  1900,  one  Frank 
C.  Mitchell  entered  Into  a  contract  with  one 
Thomas  M.  Murphy,  the  general  object  and 
purpose  of  which  was  to  employ  Mitchell  to 
promote  a  corporation  to  own  and  operate  a 
certain  Invention  known  as  a  patent  pres- 
sure tank  for  sprinkling  wagons.  This  agree- 
ment, it  la  averred,  provided  that  Murphy 
should  torn  over  to  the  corporation  so  to  be 
formed  the  invention  and  patent  pressure 
tank  and  that  Mitchell  should  have  one-half 
of  the  stock  that  should  be  issued  to  Murphy 
in  payment  for  his  Invention  as  compensation 
for  his  services  In  the  event  that  he  succeed- 
ed in  promoting  such  corporation;  that  Mitch- 
ell did  interest  capital  and  substantially  per- 
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form  the  agreement  and  that  by  reason  of 
his  efforts  in  this  behalf  the  defendant  Hydro- 
Pneumatic  Sprinkler  &  Manufacturing  Com- 
pany was  organized  to  exploit  and  promote 
and  bring  into  general  use  the  pressure  tank, 
and  that  for  such  services  Mitchell  became 
entitled  to  one-fourth  of  the  capital  stock  of 
that  corporation,  one-half  of  It  having  been 
issued  to  Murphy  and  to  his  son  Fred  Mur- 
phy at  his  Instance  and  direction  in  payment 
for  the  invention  and  patent  pressure  tank. 
It  Is  further  set  out  that  on  June  1st,  1900, 
Thomas  M.  Murphy  sold  and  assigned  to  the 
Hydro-Pneumatic  Company  all  his  right,  ti- 
tle and  Interest  in  and  to  his  invention  and 
to  the  patents  supposed  to  have  been  grant- 
ed on  the  same  and  requested  in  writing  the 
commissioner  of  patents  of  the  Dnlted  States 
to  issue  letters  patent  for  the  invention  to 
the  Hydro-Pneumatic  Company  and  for  this 
sale  and  assignment  Murphy  received  one- 
half  of  the  capital  stock  of  the  Hydro-Pneu- 
matic Company;  that  immediately  after  the 
stock  was  Issued  to  the  Murphys,  lliomas  M. 
Murphy  repudiated  his  agreement  with 
Mitchell  and  refused  to  turn  over  to  him 
one-half  of  the  stock  that  had  been  issued  to 
him  and  his  son  by  the  Hydro-Pneumatic 
Company;  that  soon  afterwards  it  was  dis- 
covered that  the  application  for  a  patent 
made  by  Murphy  had  lapsed,  whereupon 
Murphy  agreed  with  the  Hydro-Pneumatic 
Company  to  prosecute  a  new  application  for 
the  invention  with  minor  changes  and  Im- 
provements and  a  further  understanding 
and  agreement  was  had  between  Murphy 
and  the  Hydro-Pneumatic  Company  that 
Murphy  should  be  employed  about  exper- 
imenting and  using  his  inventive  genius 
with  the  object  and  purpose  of  so  changing 
the  invention  and  device  as  to  turn  the  Hy- 
dro-Pneumatic Sprinkler  into  a  street  washer 
by  applying  compressed  air  pressure  to  water 
and  projecting  the  same  upon  the  .street  with 
a  downward  movement  so  that  it  would 
strike  the  street  with  a  cutting  edge  and  that 
the  Hydro-Pneumatic  Company  should  pay  to 
Murphy  a  salary  for  his  services  in  this  par- 
ticular, pay  all  the  expenses  of  the  experi- 
ments, cause  any  Improvements  and  inven- 
tions to  be  patented  at  its  own  cost  and  ex- 
pense, and  that  the  inventions  when  made 
and  the  patents  when  granted  should  be  and 
become  the  property  of  the  Hydro-Pneumatic 
Company;  that  that  company  paid  to  Mur- 
phy a  salary  while  he  was  so  engaged  in  ex- 
perimenting, paid  all  the  costs  of  the  ex- 
periments, and  at  its  own  cost  and  expense 
prosecuted  applications  for  patents,  and  that 
these  inventions  and  patents  were  at  all 
times  prior  to  June  1st,  1901,  recognized, 
treated  and  considered  by  Murphy  and  the 
Hydro-Pneumatic  Company  as  the  property 
of  that  company  but  that  in  point  of  fact  the 
applications  so  made  for  patents  were  made 
by  Murphy  in  his  own  name. 
The  InventitHis  made  during  that  period. 


duly  patented  and  covered  by  letters  patent 
granted  at  different  days  are  named. 

It  is  further  set  out  that  at  the  same  time 
the  Hydro-Pneumatic  Company  owned  a  large 
amount  of  i>enKmal  property,  indnding  16 
street  washing  wag^>n8  and  a  number  of 
mules,  sets  of  harnesses  and  other  appliances 
for  the  operation  of  the  wagons,  and  it  is 
averred  that  on  May  28th,  1901,  Mitchell 
sold,  assigned  and  transferred  to  plaintiff 
Walsh  all  his  right,  title  and  Interest  In  the 
contract  with  Thomas  M.  Murphy  and  to  all 
rights  of  action  and  daims  and  benefits  aris- 
ing therefrom  and  that  Walsh  sold  and  as- 
signed an  undivided  half  interest  in  the  con- 
tract and  rights  of  action  to  Edward  But- 
ler, Jr.,  Walsh  and  Butler  holding  these 
rights  as  co-partners. 

It  is  further  averred  that  on  June  20th, 
1901,  plaintiffs  Walsh  and  Butler  brought 
suit  against  the  Hydro-Pneumatic  Company 
aad  Thomas  M.  Murphy  and  EYed  Mnrpby, 
his  son,  and  one  WUllam  Ratlcan,  the  general 
object  and  purpose  of  which.  It  is  averred, 
was  to  enforce  specifically  the  transfer  to 
the  plaintiffs  of  the  stock  which  MntiAy  had 
agreed  to  turn  over  to  Ifitchell  and  for  an 
Injunction  pendente  lite.  The  temporary  In- 
junction was  granted  on  this  on  July  Std. 
1901,  as  prayed,  and  it  is  averred  that  after 
that  had  been  granted  Thomas  M.  Murphy 
devised  and  planned  a  scheme  by  which  he 
might  d^raud  and  cheat  plaintiffs  oat  of  any 
benefits,  profits  or  interest  in  the  Invention 
and  in  coUnsion  with  the  Hydro-Pneumatic 
Company,  its  officers  and  agents.  Induced  that 
company  to  refrain  from  making  dalm  to  the 
letters  patent  issued  in  the  name  of  Morphy 
and  set  up  a  claim  by  and  with  the  ooUusIod 
of  the  Hydro-Pneumattc  Company  to  the 
ownership  and  beneficial  Interest  In  and  to 
the  letters  patent  and  proceeded  to  treat 
them  as  his  individual  property  in  fraud  of 
the  rights  of  the  Hydro-Pneumatic  Company 
and  of  the  plaintiffs;  that  Thomas  M.  Mur- 
phy further  sought  to  appropriate  the  prop- 
erty of  the  Hydro-Pneumatic  Company  to 
his  own  use  and  to  that  end  proposed  to 
Ratlcan  that  the  latter  lay  claim  to  the  own- 
ership of  the  wagons,  mules  and  harness  and 
that  they  would  divide  the  property  between 
them  in  such  manner  that  Murphy  would  be 
the  owner  of  the  patents  and  Ratlcan  be 
treated  as  the  owner  of  the  personal  proper- 
ty, which  disposition  of  the  property  was 
agreed  upon  between  Ratlcan  and  Muiphy,  as 
it  is  averred,  and  in  pursuance  of  this  they' 
entered  into  an  agreement  which  Is  set  out 
but  unnecessary  to  here  embody. 

It  is  further  averred  that  after  July  23rd, 
1901,  the  parties  ai^roprlated  to  their  own 
use  the  property  of  the  Hydro-Pneumatic 
Company  and  thereaiSer  treated  it  as  in- 
dividual property  of  the  parties  signatory  to 
the  agreement,  that  is  Ratlcan  and  Thomas 
M.  Murphy.  It  Is  further  averred  that  afteiT 
wards,  In  1902,  the  BL  Louis. Stieet  Cleaning 
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Oompany  was  Incoiporated  by  Batlctn  and 
Thomas  M.  Murphy,  with  the  object  and  pur- 
pose that  that  company  was  to  acquire  and 
operate  the  street  washing  wagons  and  take 
over   the   entire   property   including    mules, 
harness  and  appliances  used  by  Ratlcan  and 
Murphy  in  the  operation  of  the  wagons  and 
to  perform  contracts  made  by  them  with  the 
cit7  of  St  Louis;   that  Ratlcan  became  Its 
president   and  Thomas   M.   Murphy   its   su- 
perintendent, the  defendant  St.  Louis  Street 
Cleaning  Company,  it  being  averred,  at  the 
time  of  taking  over  the  property,  being  fully 
advised  and  Informed  of  the  rights  of  the 
Hydro-!Pnenmatlc  Company.     It  is  averred 
that  on  May  Ist,  1902,  the  Street  Gleaning 
Company,   by   bill   of   sale,    acquired   from 
Mnrtdiy  and  Ratlcan  certain  mules  and  har- 
ness and  wagons  of  the  value  of  $17,090,  and 
acquired    other   property   belonging   to    the 
Hydro-Pneumadc  Company  of  the  aggregate 
value  of  $7,500,  and  that  by  reason  of  the 
facts  as  before  stated  the  stodc  of  the  St 
Louis   Street   Cleaning  Company  Issued  to 
Murphy   and   Ratlcan  in  payment  for  the 
property  was  then  and  thereafter  the  pro];>- 
erty  of  the  Hydro^Pbeumatlc  Company  and 
its  stockholders    and  that   the   holders   of 
said  stock  were  mere  trustees  holding  the 
stock  for  the  benefit  of  the  Hydro-Pneumat- 
ic  Company   and    its   stockholders.      It   la 
again  and   farther  aTerred  that   the   prop- 
erty transferred  to  the  street  cleaning  com- 
pany was  the  absolute  proiwrty  of  the  Hy- 
dro-Pneumatic Company  and  its  aiq>roprla- 
tlon  and  conversion  by  Murphy  and  Ratl- 
can was  a  fraud  on  the  Hydro-Pneumatic 
Company  and  upon  plaintiffs,  and  that  these 
transfers,    together    with    another   transfer 
made  to  the  street  cleaning  company  practi- 
cally deprived  the  Hydro-Pneumatic  Company 
of  all  its  property,  and  that  the  sole  intention 
and  purpose  of  these  transfers  was  to  de- 
fraud plaintiffs  and  to  deprive  them  of  any 
and  all  rig^its  and  benefits  from  their  inter- 
ests in  the  Hydro-Pneumatic  Company,  and 
that  this  whole  plan  or  scheme  was  devised 
and  carried  out  by  Murphy,  who  used  the  fact 
that  the  patents  had  been  applied  for  in  his 
name  to  coerce  and  compel  Ratlcan  to  Join 
with  him  In  his  proposed  fraud  upon  these 
plaintiffs.    It  is  then  averred  that  afterwards 
the  suit  of  plaintiffs  against  Murphy,  before 
referred  to,  was  finally  determined  In  favor 
of  plaintiffs  in  the  drcolt  court,  the  defend- 
ants In  that  suit  being  ordered  to  transfer 
the  stock,  being  one-fourth  of  the  capital 
stock  of  the  Hydro-Pneumatic  Company  to 
plaintiffs;   that  this  decree  was  affirmed  by 
the  St  Louis  Court  of  Appeals  and  the  trans- 
fer accordingly  made,  plaintiffs  now  holding 
the  cotiflcates  of  the  stock.    See  Butler  et  al. 
T.  Murphy  et  al.,  106  Mo.  App.  287,  80  S.  W. 
.  337. 

It  Is  further  averred  that  afterwards,  In 
U05,  these  plaintiffs  instituted  another  suit 
In  the  drcnit  court  of  the  city  of  St  Louis 


to  declare  a  trust  in  favw  of  plaintiffs  to 
certain  stock  issued  to  Thomas  M.  Murphy 
and  Anna  L.  Murphy,  bis  wife,  in  the  Sani- 
tary Street  Cleaning  and  Sprinkling  Ma- 
chine Manufacturing  Company  to  whom 
Thomas  M.  Murphy  had  transferred  the  pat- 
ents before  mentioned,  which  was  finally 
determined  in  favor  of  these  plaintiffs,  "and 

that  at  the  trial  of  said  cause,  on  the 

day  of ,  1905,  plaintiffs  first  fully  learn- 
ed the  facts  hereinabove  stated  concerning 
the  false,  fraudulent  transfer  of  the  property 
of  the  Hydro-Pneumatic  Company  to  said 
Thomas  M.  Murphy  and  said  William  Ratl- 
can, and  of  the  farther  false  and  fraudulent 
transfer  of  its  property  to  defendant  said 
Sanitary  Street  Cleaning  Company."  That 
afterwards  Thomas  M.  Murphy  sold  and 
transferred  75  shares  of  the  150  shares  of 
stock  of  the  defendant  Street  Cleaning  Com- 
pany and  appropriated  the  proceeds  to  hla 
own  use  so  that  there  remained  In  his  hands 
or  under  his  control  TO  shares  of  the  stock 
of  the  Street  Cleaning  Company  which  had 
been  Issued  to  bim  in  part  i)ajnment  for  the 
property  of  the  Hydro-Pneumatic  Company, 
and  that  the  whole  of  these  75  shares,  so  left 
in  his  hands  or  under  his  control,  were  the 
shares  of  stock  to  which  plaintiffs  were  en- 
titled upon  the  distribution  ofi  the  assets 
of  Qie  Hydro-Pneumatic  Company  and  which 
In  Justice  and  equity  belonged  to  them.  It 
Is  then  averred  that  afterwards  Thomas  M. 
Murphy,  to  secure  a  debt  of  his  own,  pledged 
31  shares  of  this  stock  in  the  Street  Gleaning 
Company  to  the  defendant  Poindexter;  but 
plalntilts  aver  that  Poindexter  took  the  same 
with  full  knowledge  of  the  rights  and  claims 
of  plaintUF  and  well  knew  that  Mnrphy  bad 
no  right  or  title  or  beneficial  interest  in  the 
stock  and  ttiat  he  acquired  by  this  pledge 
no  right  or  title  or  Interest  In  and  to  the 
stoclc  as  against  plaintiffs.  Averring  the 
death  of  Thomas  M.  Murphy  and  that  the  de- 
fendant Anna  Murphy  was  duly  appointed 
administratrix  of  his  estate,  it  is  averred 
that  afterwards,  by  a  general  settlement  had 
between  plaintiffs  and  Anna  L.  Murphy,  ad- 
ministratrix, and  all  other  members  of  the 
family  of  Thomas  M.  Murphy,  the  right  of 
plaintiffs  in  and  to  these  76  shares  of  the 
stock  of  the  Street  Cleaning  Company  was 
recognized  and  admitted  and  that  the  Mur- 
phys  then  and  there  made  assignment  of  and 
to  the  stock  to  plaintiffs,  including  the  31 
shares  of  stock  aforesaid  and  that  they  nor 
any  of  them  now  have  an  interest  therein. 
(The  settlement  referred  to  was  evidenced 
by  a  written  agreement  of  date  January 
25th,  1906.)    It  is  further  averred: 

"That  the  Hydro-Pneumatic  Company  afore- 
said has  whoUy  ceased  to  do  any  business,  and 
has  acquiesced  and  consented  to  the  division  of 
its  assets  among  its  several  stockholders,  and 
has  left  DO  debts  or  outstanding  liabilities,  uud 
that  it  now  recognizes  and  confirms  plaintiffs' 
right  title  and  ownership  in  and  to  the  stock 
aforesaid,  including  that  held  by  the  defendant 
Poindexter."  ,  ,  . 
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Averrlns  that  plaintiffs  liave  no  remedy  at 
law,  It  is  averred  that  the  stodc  of  the 
Street  Cleaning  Company  has  no  fixed  or 
marketable  value  but  that  it  has  a  peculiar 
value  because  of  the  device  used  by  it  and 
its  license  from  the  patent-holding  company, 
all  of  which,  in  plaintiffs'  opinion,  malces 
It  of  great  value. 

Following  this  is  a  prayer  that  the  81 
shares  of  stock  now  held  by  the  defendant 
Polndezter  be  decreed  and  adjudged  to  be 
the  property  of  plaintiffs  and  that  they  have 
the  title  Uiereto;  that  the  agreement  or 
pledge  nnder  which  these  shares  are  held  by 
Poindexter,  be  decreed  to  be  Invalid  and  Il- 
legal and  to  constltnte  no  lien  or  incum- 
brance on  the  stock,  and  that  defendant 
Poindexter  has  no  right  or  title  therein, 
and  that  the  defendant  Street  Cleaning  Com- 
pany be  decreed  to  recognize  the  rights  of 
plaintiffs  in  and  to  said  stock  and  to  enter 
their  names  on  the  books  of  the  company  as 
owners  thereof,  and  be  enjoined  and  re- 
strained from  recognizing  or  entering  the 
name  of  any  'other  person  on  its  books  as  the 
holder  of  said  stock  pending  this  litigation. 

A  temporary  injunction  was  prayed,  which 
was  granted. 

By  way  of  return  to  this  temporary  In- 
junction it  appears  that  defendant  Poindex- 
ter filed  what  is  practically  a  demurrer, 
which  was  overruled.  Thereupon  Poindex- 
ter answered  by  general  denial. 

This  summary  of  the  petition  is  Buffldent 
to  show  the  issues  presented.  As  stated 
above  there  was  a  decree  for  defendants. 

[1-3]  Along  with  his  decree  the  learned 
trial  Judge  filed  a  written  memorandum  giv- 
ing the  reasons  for  that  decree  which  is  as 
follows,  omitting  a  few  preliminary  and  oth- 
er recitals  not  deemed  here  material: 

"Among  the  many  questions  arising  in  this 
case,  I  mink  there  ore  two  controlling  ones, 
and,  whUe  there  baa  been  a  failure  of  proof  of 
many  essential  aU^ations  of  the  petition,  no 
practical  good  would  result  in  discussing  any 
qnesttons  except  those  hereinafter  mentioned, 

"Ist:  Have  the  plaintiffs  shown  any  right  to 
bring  this  suit?    lOtb  Cyc  975,  says: 

"  'A  bill  by  one  or  more  shareholders  in  be- 
half of  the  general  body  cannot  be  maintained 
unless  it  shows  that  plain tius  have  exhausted 
the  means  of  putting  the  corporation  in  mo- 
tion.' Citing  Albers  v.  St.  Louis  Merchants' 
Bx.,  46  Mo.  App.  206,  *  •  •  among  other 
cases. 

"In  the  case  of  Vogeler  v.  Punch,  206  Mo. 
575,  103  S.  W.  1005,  the  court  sa^fs: 

"  'It  is,  therefore,  a  settled  principle  of  equity 
Jnrispmdence  that,  before  a  court  of  equitv 
will  open  its  doors  to  a  single  stockholder,  al- 
though he  comes,  as  he  must,  not  only  on  be- 
half of  himself  but  also  in  behalf  of  all  the  other 
stockholders  to  an  inquiry  into  grievances  of 
this  kind,  he  must  show  that  there  is  no  other 
road  to  redress ;  and  be  does  not  show  this  un- 
less he  shows  that  all  remedies  within  the  cor- 
poration itself  have  been  exhausted.  »  «  • 
He  must  make  an  earnest,  not  a  simnlnted 
effort,  with  the  manatdng  body  of  the  corpo- 
ration, to  induce  remedial  action  on  their  part, 
and  this  must  be  made  apparent  to  the  court. 
If  time  permits  or  has  permitted,  he  must  show. 
If  he  fafis  with  the  directors,  that  he  has  made 


an  honest  effort  to  obtain  an  action  by  the 
stodchoMers  as  a  body,  in  the  matter  of  wbidi 
he  complains.' 

"Let  us  examine  briefly  some  of  the  facts  to 
which  these  rules  are  applicable.  Plaintiffs 
contend  that  certain  property  in  tiie  possession 
of  Thomas  Murphv  and  William  Ratican  be- 
longed to  the  defenaant  Hydro-Pneumatic  Sprin- 
kler  &  Manufacturing  Company. 

"The  preponderance  of  the  evidence,  I  think, 
shows  that  this  property  belonged  to  William 
Ratican  individually;    he   sold  a   half  interest 
therein  to  Thomas  Murphv ;    Thomas  Mnrphy 
paid    therefor   in   part,   with   royalties    arising 
ont  of  wagons  used  in  the  sprinkling  of  streets 
in  the  d^  of  St.  Louis,   which  wagons   were 
manufactured   under  certain   patents  of  which 
Murphy  was  the  inventor.    These  patents,  plain- 
tiffs contend,    belong  to  the  Hydro-Pneumatic 
Sprinkler  A  Mfg.  Co.    There  is  no  evidence  ot 
the  assignment  of  any  patent  bv  Murphy  to  the 
Hydro-Pneumatic  Sprinkler  Mtg.  Company.     I 
think,   however,   the  evidence  shows   sufficient 
facts  to  justify  the  finding  that  equitably  the 
Hydro-Pneumatic   Sprinkler  &  iitg.   Company 
was  entided  to  those  patents.    I,  oierefore.  as- 
sume for  the  purposes  of  this  case,  that  the  pat- 
ents belonged  to  that  company.     The  wagons, 
horses  and  mules  and  other  paraphernalia  used 
by   Ratican   in   sprinlding   the   streets    of   St. 
Louis  were,  ^according  to  the  preponderance  of 
the  testimony,  the  individual  property  of  Rati- 
can;   then  be  sold   a  half  interest  therein   to 
Murohy.    It  was  agreed  between  them  that  the 
royalties  from  these  patents,  whidi  were  claim- 
ed by  Mnrphy  as  his  Individual  property,  should 
be  divided  between  Ratican  and  Murphy,  and 
that  Murphy's  interest  therein  should  be  applied 
to  the  payment  for  the  wagons,  mules,  etc.,  un- 
til the  value  of  ooe-half  thereof  had  been  paid. 
And  the  evidence  shows  that  Mnrphy  paid  part 
of  the  purchase  price  of  this  property  by  royal- 
ties agreed  upon  between  him  and  Ratican  for 
the  use  of  wagons  made  under  his  patents ;   the 
amount  of  money  so   paid  was  not   definitely 
proved.     Plaintiffs  claiming  that  it  was  some 
six  thousand  dollars  and  the  defendants  claim- 
in?  that  it  was  a  less  sum.    The  sum  was  not 
sufficient,  however,  to  pay  for  the  property  to 
Ratican,  and  Murphy  raised  from  outside  par- 
ties sufficient  money  to  make  up  the  difference. 
Assuming  that  the  Hydro-Pneumatic   Sprinkler 
A  Mfg.  Company  was  the  equitable  owner  of 
the    patents    and    that    Ratican    and    Murphy 
missappropriated  the  royalties  belonging  to  said 
company,  by  their  agreement  in  regard  to  said 
royalties,  it  is  unquestionable  that  the  Hydro- 
Pneumatic  Sprinkler  &  Mfg.   Company  would 
have  had  the  right  to  bring  suit  against  Ratican 
and  Murphy  to  recover  such  misappropriation  of 
royalties ;    but  not  the  plaintiffs  in   this  case, 
unless  they  had   demanded  that  tliat  cfHnpany 
bring  the  suit  to  recover-  these  royalties  and 
said  demand  was  refused.    This  demand  was  not 
alleged  in  the  petition,  nor  was  it  shown  in  the 
evidence.    •    •     • 

"If  these  royalties  belonged  to  the  Hydro- 
Pneumatic  Sprinkler  &  Mfg.  Company,  it  alone 
could  have  sued  therefor,  and  it  alone  had  pow- 
er to  compel  Murphy  and  Ratican  to  account 
for  whatever  sums  they  might  have  illegally  mis- 
appropriated to  themselves. 

"The  only  authoritty  emanating  from  the 
Hydro-Pneumatic  Sprinkler  &  Mfg.  Company 
was  an  alleged  meeting  of  the  directors  of  that 
company,  testified  to  by  the  plaintiff  Walsh  ard 
by  Mr.  McCorkle,  his  attorney.  This  meetiDg 
was  alleged  to  have  taken  place  some  time  in 
1906.    •    •    • 

"There  is  quite  a  conflict  ot  testimony  about 
this  meeting.     •     »     • 

"There  were  no  minutes  kept  of  the  meeting, 
or  if  they  were,  they  were  lost,  and  not  account-  • 
ed  for. 

"Assuming  that  the  preponderance  of  the  tes- 
timony was  to  the  effect  as  testif.cd  to  by  Mr. 
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Walali  and  Mr.  McCorkle,  then  tiiere  were  two 
propositi ons  disposed  of  at  that  meeting:  One 
was  tlie  resolution  authorizing  Butler  and  Walsh 
to  proceed  directly  against  Murphy  for  the  re- 
covery of  the  stock  claimed  in  the  Street  Clean- 
ing company;  and  the  other  was  a  resolution 
concerning  tne  sale  made  by  Thomas  M.  Murphy 
and  Williain  Batican  to  the  Sanitai?  Street 
Cleansing  and  Sprinkling  Machine  Company, 
and  the  Street  Gleaning  company ;  neither  of 
which  ctin  by  any  possible  construction  be  held 
to  be  an  action  of  the  Hydro-Pneumatic  Sprin- 
kler &  Mfg.  Company  authorizing  Butler  to 
proceed  against  |^tican  and  Murphy  to  re- 
cover the  dividends  which  they  are  alleged  to 
have  misappropriated  and  appUed  to  Murphy's 
share  thereof  to  the  payment  to  Ratican  for 
one-half  of  the  property  owned  by  him  and  used 
In  sprinkling  ute  St.  Louis  streets.  It  was 
simply  a  resolution  authorizing  Butler  and 
Walsh  to  proceed  against  Murpoy  for  the  re- 
covery of  the  stock  they  claimed  m  the  Street 
Cleaning  company.  The  evidence  shows  that 
subsequent  to  the  purchase  of  the  half  interest 
in  Ratican's  property  by  Murphy,  that  Ratican 
and  Murphy  organized  tne  Street  Cleaning  com- 
pany and  turned  over  to  it  the  patents,  and  this 
personal  property  of  which  Ratican  and  Murphy 
wer«  joint  owners :  and  the  action  of  the  Hydro- 
Pneumatic  Sprinkler  &  Mfg.  Company  sim- 
ply authorised  Butler  and  Walsh  to  sue  Murphy 
for  the  interest  tiiey  claimed  in  the  Street  Clean- 
ing company,  and  was  not  an  authorisation  to 
Butler  and  Walsh  to  sue  the  Hydro-Pneumatic 
Sprinkler  &  M^.  Company,  wnidi  they  have 
done  in  this  snit.  There  is  no  evidence  that 
any  demand  was  ever  made  on  the  Hydro-Pneu- 
matic Sprinkler  A:  Mfg.  Company  to  bring  the 
■nit  for  the  recovery  of  those  dividends  for  the 
benefit  of  that  company,  and  there  is  no  evi- 
dence that  the  Hydro-Pneomatic  Sprinkler  & 
Mfg.  Company  ever  refused  to  bring  that  suit 
Neither  Huxphy  nor  Ratican  is  a  party  to  this 
suit  Conseqaently  I  think  this  point  mast  be 
ruled  against  the  plaintiffs,  because  they  bare 
not  shown  that  before  bringing  tl;is  snlt  they 
bare  exhausted  tiie  remedies  through  the  cor- 
poration itself. 

"In'  this  connection  it  may  be  stated  that  the 
plaintiffs  claimed  tiiat  they  sued  herein  as  as- 
ngneea  of  the  claim  of  the  Hydro-Pneumatic 
Sprinkler  &  Mfg.  Company.  I  think  this  con- 
tention must  also  fail,  because  there  has  not 
been  a  suggestion  in  the  testimony  of  either 
Mr.  Walsh  or  Mr.  McCorkle  of  any  assignment 
of  the  claim  of  the  Hydro-Pneumatic  ^rinkler 
ft  tStg.  Company  a^nst  Ratican  and  Murphy ; 
nor  is  there  any  assignment  of  that  claim  shown 
in  the  evidence  antnoriiing  Bntler  and  Walsh 
to  sue  the  Hydro-Pnenmatic  Sprinkler  &  Mfg. 
Company  itsuf.  I  think,  therefore,  the  relief 
asked  based  on  the  theory  of  the  assignment  of 
the  Hydro-Pneumatic  Sprinkler  Sc  Mfg.  Com- 
pany's rights  most  faiL 

"^nd:  Ibe  second  controlling  proposition  is 
this :  On  the  2eth  of  January,  1006,  a  contract 
was  entered  into  between  the  plaintiffs  in  this 
suit  and  Anna  K  Mnrphy,  administratrix  of 
the  estate  of  Thomas  M.  Murphy;  Anna  1^ 
Hurpby,  Fred  T.  Murphy  and  Albert  H.  Mur- 
phy, parties  of  the  second  part,  which  contract 
recites,  that  whereas  Butler  and  Walsh  claim 
a  half  interest  in  the  interest  of  Thomas  Mur- 
1^,  deceased,  and  the  Murphy  patents  in  the 
tJnited  States  and  foreign  countries,  and  claim 
875  shares  of  the  stock  of  the  Sanitary  Street 
Cleansing  and  Sprinkling  Machine  Company, 
and  75  shares  of  the  stock  of  the  St.  Louis 
Street  Cleaning  Company,  to  all  dividends  and 
earnings  thereon. 

"  •  *  •  •  together  with  any  and  all  other 
intereste  growing  out  of  the  one-fourth  (14)  in- 
terest in  the  stock  of  the  Hydro-Pneumatic 
Sprinkling  and  Manufacturing  Company,  ac- 
quired by  the  parties  of  the  first  part,  and  con- 
Terted  by  the  said  Thomas  M.  Murphy,  and  all 
earnings  or  dividends  on  same  into  whatever 


kind  of  property  tbey  may  have  svbaeaneatly 
been  transformed ;    and 

"  'Whereas,  the  parties  of  the  first  part  and 
the  parties  of  the  second  part,  being  all  desirous 
of  ending  litigations  already  brought,  and  of 
avoiding  further  litigation  in  future,  have  agreed 
to  compromise  and  make  amicable  settlement 
of    their    differences    in    the    above    matters. 

"The  contract  of  settlement  required  the  Mur- 
phy heirs  to  assign  their  interest  in  the  375 
shares  of  the  Sanitary  Street  Cleansing  and 
Sprinklini;  Machine  Company  to  Messrs.  But- 
ler and  Walsh;  to  transier  all  their  interests 
in  and  to  all  the  shares  of  the  capital  stock  of 
the  St.  Louis  Street  Cleaning  Company,  sub- 
ject to  certain  pledges  therein  set  out ;  to  trans- 
fer one-half  interest  of  all  the  interests  held  in 
the  aggregate  by  the  Murphy  heirs  in  and  to  all 
foreign  patents  absolutely;  to  transfer  to  Wil- 
liam Ratican  75  shares  of  the  capital  stock  of 
die  Sanitary  Street  Cleansing  and  Si}rinkling 
Machine  Company;  to  William  Ratican,  as 
-trnstee  for  Anna  L.  Murphy,  certain  shares  of 
the  sto^k  in  the  Sanitary  Street  Cleansing  and 
Sprinkling  Company ;  to  pay  Taylor  H.  Young, 
and  certain  banlcs,  other  sums,  deaning  off  the 
liens  against  any  of  the  said  stock ;"  (uicluding 
the  31  shares  held  by  Poindexter  and  covered 
by  the  clause  hereafter  quoted)  "that  upon  the 
delivery  of  the  375  shares  of  the  Sanitary  Com- 
pany's stock  and  the  75  shares  to  Ratican  as 
trustee,  Butler  and  Walsh  were  to  enter  satis- 
faction of  the  judgment  in  case  No.  21,813  tn 
the  St  Louis  Circuit  Court  in  Division  No.  7; 
and  the  Murphy  heirs  agreed  to  dismiss  their 
appeal  in  another  case  in  Division  No.  6  be- 
tween the  parties,  and  Bntler  and  Walsh  should 
enter  fall  satisfaction  of  the  judgment  or  de- 
cree entered  in  said  cause  by  the  said  Circuit 
Court  of  the  City  of  St  Louis,  and  the  contract 
then  proceeds  as  follows; 

"'Sixth:  It  is  distinctly  understood  and 
agreed  by  and  between  the  parties  hereto  that 
this  agreement  shall  constitute  a  full,  final  and 
complete  settlement  of  all  controversies  of  what- 
soever nature,  description  or  kind  that  may  now 
exist  between  the  iirst  and  second  parties,  and 
a  full  satisfaction  of  all  claims  of  whatsoever 
nature  first  parties  may  have  against  the  es- 
tate of  Thomas  M.  Murphy  and  the  parties  of 
the  second  part' " 

(Signatnre  of  the  parties  as  hereafter  noted.) 

"Prior  to  signing  the  said  contract  it  was 
submitted  to  the  Probate  Court  of  the  City  of 
St  Louis,  with  a  petition  requesting  the  Pro- 
bate Court  to  antnorize  Anna  L.  Mnrphy  as 
administratrix  of  the  estate  of  Thomas  M.  Mur- 
phy, to  sign  the  agreement  to  dismiss  the  ap- 
peal in  the  case  in  the  Supreme  Court,  which 
order  was  tnsde  by  the  said  Probate  Conn. 

"Remembering  tiiat  all  of  the  property  and 
the  Murphy  patents  had  been  transferred  by 
Ratican  and  Murphy  to  the  Street  Cleaning 
Company  and  the  Sanitarjr  Company,  and  that 
the  Hydro-Pneumatic  Sprinkler  &  Mfg.  Com- 
pany had  also  transferred  all  of  its  property 
and  interests  to  the  Street  Cleaning  Company 
and  that  at  the  meeting  testified  to  by  Mr. 
Walsh  and  Mr.  McCorkle  such  transfer  by  the 
Hydro-Pneumatic  Sprinkler  &  Mfg.  Company 
had  been  ratified,  I  cannot  see  how,  after  thp 
settlement  above  referred  to,  between  Walsh 
and  Butler  and  the  Murphy  heirs,  and  his  ad- 
ministratrix, settling  the  litigation  of  every 
kind,  and  dismissing  appeals,  and  satisfying 
judgments,  there  can  now  be  any  cause  of  ac- 
tion in  tbe  plaintiffs  against  the  defendant  in 
this  suit 

"For  the  reasons  above  given  and  others  that 
appear  in  the  record  of  this  case.  I  am  satisfied 
that  the  plaintiffs  are  not  entitied  to  recover, 
and  the  bill  wUl  be  dUmissed." 


We  think  this  decision  so  correctly  states 
the  propoBltions  of  law  here  : 
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so  fully  sapported  by  the  facts  In  erldenoe, 
that  we  do  not  consider  It  necessary  to  add 
anything  to  It  by  way  of  ampllflcation  or  fur- 
.  ther  discussion,  except  this: 

In  the  contract  of  January  25th,  1906,  In 
which  Walsh  and  Murphy  were  named  as 
parties  of  the  first  part  and  the  Murphys  as 
parties  of  the  second  part,  it  is  among  other 
things  agreed  that: 

The  parties  of  the  Becond  part  undertook  and 
agreed  to  transfer  or  causa  to  be  transferred  "by 
instrument  of  assignment,  to  said  parties  of 
the  first  part  all  their  interest  in  and  to  all  of 
the  shares  of  the  capital  stock  of  the  St  Louis 
Street  Cleaning  Company,  said  stock,  however, 
being  pledged  in  part,  as  follows:  •  •  * 
Thirty-one  (31)  shares  to  John  S.  Poindexter, 
to  secure  the  payment  of  three  thousand  dollars 
(3000),  which  said  stock  was  last  heard  of  in 
the  bands  of  John  S.  Poindexter.  Of  the  above 
amounts,  the  parties  of  the  first  part  agree  to 
pay,  immediately,  to  the  parties  so  holding  said 
stock  as  collateral,  their  respective  amounts, 
except  as  to  the  said  John  S.  Poindexter  against 
whose  claim  the  parties  of  the  first  part  guar- 
antee to  protect  and  bold  harmless  the  parties 
of  the  second  part  and  the  estate  of  Thomas  M. 
Murphy." 

[4-61  By  this  It  appears  that  proTlsion  was 
made  as  to  this  very  stock  when  that  com- 
promise agreement  was  made.  It  Is  clear 
from  the  testimony  In  the  case  that  Thomas 
M.  Marphy  owed  Poindexter  $6,500  on  a 
judgment,  this  compromised  at  $3,000  to 
avoid  appeals.  The  evidence  tends  to  show 
that  the  plalntUTs  had  agreed  to  pay  Poin- 
dexter this  $3,000;  although  it  is  true  that 
there  was  testimony  to  the  effect  that  this 
arrangement  was  merely  tentative.  But  in 
view  of  the  compr<Hnlse  agreement  it  is  diflS- 
cult  to  see  how  plaintiff  can  assert  any  claim 
to  this  Poindexter  stock  superior  to  that  of 
Poindexter.  Moreover,  plaintiffs,  by  the  tes- 
timony which  they  themselves  Introduced, 
showed  that  Poindexter  had  borrowed  mon- 
ey on  this  stock  and  pledged  it  for  the  debt 
It  does  not  appear  who  holds  this  Poindexter 
stock  at  present  and  the  compromise  agree- 
ment itself  leaves  the  question  of  present  own- 
ership in  doubt.  However  that  may  be,  the 
party  to  whom  Poindexter  had  pledged  this 
stock,  so  far  as  appears  from  anything  in  the 
record,  was  an  Innocent  holder.  It  is  there- 
fore impossible,  in  the  absence  of  that  party 
or  any  showing  of  knowledge  by  him,  to  sub- 
stitute the  plaintiffs  as  the  owners  of  these 
31  shares  of  stock,  as  is  prayed  for  in  the  de- 
cree. There  Is  no  positive  or  convincing  tes- 
timony In  the  case,  nor  any  preponderance 
of  testimony  even,  to  bring  home  a  knowledge 
of  the  claims  of  plaintiff  to  these  31  shares  of 
stock  to  Poindexter  prior  to  the  time  Thom- 
as M.  Murphy  had  pledged  this  stock  to  Poin- 
dexter. This  really  goes  to  the  very  root  of 
the  case  against  Poindexter  and  In  Itself  is 
conclusive  as  against  the  present  claim  of 
these  plaintiffs  to  have  them  entered  on  the 
books  of  the  company  as  owners  of  any 
part  of  those  31  shares,  and  that  Is  the  real 
gravamen  of  this  action. 


The  Judgment  of  the  dicuit  ooort  Aonld 
be  and  is  affirmed. 

ALLEN,  J.,  concura. 


HI6HFIELD  t.  UmTBD  MAGAZINE  PRESS 
et  aL     (No.  14614.) 

(St  Louis  Court  of  Appeals.    Missouri.    Dec 
30,  1916.) 

1.  Appbal  and  Ebbob  (Ss»639(D  —  Recobd  — 

ABSTEAOT— DbpEOTB— AlDBB  BT  CXBTIFICAR 
OF  CUEBK. 

4.1.  O^  appeal  from  Judgment  for  interpleader, 
the  abstract  notwithstanding  defects,  when 
considered  m  connection  with  the  certificate  of 

^anS  .'oSfel  '^'■'^"  =°°il'  fi'«<J  "°de'  »«▼■  St- 
iww,  f  2048,  as  to  certified  transcript  of  part 
of  the  record  in  din>ute,  Iteld  sufDdent  to  war- 
rant review  not  only  of  tlie  record  proper  bat 
of  that  part  made  a  part  of  the  record  by  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2829;  Dec.  Dig.  <^S639(«J 

2.  Jdstioks  or  THiB  Pkaox  «3»91(D— Plbad- 

IWO— PlAINTlPP'a  STA.TB1CUIT. 

R«T.  St  1909,  I  7412,  as  to  pleadiiig  in 

justice  court  providing  that  no  formal  plead- 
ing? B^  be  reanired  from  either  partr.  bat 
plamtiS  Bhall  file  either  the  instrument  sued  on 
or  a  statement  of  the  account  and  of  the  facts 
on  which  suit  is  founded,  does  not  require  the 
same  accuracy  and  particularity  in  de  state- 
ment as  is  required  in  a  petition  in  coort  of  rec- 
ord by  section  1794,  as  to  contents  of  such  peti- 
tion. *^ 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {|  807-809.  823;  Dec 
Dig.  e=»9i(i).] 

3.  JCBTIOBB  OF  THB  PeACB  «=391(U  —  PiXAD- 

iNO— Plaintiff's  Statement. 
_  Where  a  statement  in  Justice  court  was  en- 
titled against  a  certalh  named  corporation,  "also 
doing  business  as"  a  certain  named  printing 
company,  but  did  not  otherwise  indicate  that 
the  action  was  against  the  pijnting  company, 
It  was  insufficient  to  show  that  the  action  was 
against  the  printing  company. 

[Ed.  Note.— For  other  cases,  see  Justices  of 

S'-*  ^ii^&  ,9?",*-  ^«-  »  307-309,  323:  Dec 
Dig.  <S=391(1).] 

4.  Attachment    <3=s>308(3)— Etidkncb— Tnu 
OF  Thibd  Pbbson — Intebpleaoeb. 

Admission  of  evidence  for  an  interpleader 
claiming  title  to  goods  attached,  tending  to  show 
that  the  attaching  plaintiff  was  a  member  of  the 
firm  to  whom  interpleader  conditionally  sold 
the  goods,  in  order  to  show  he  was  not  a  cred- 
itor of  the  firm  within  Rev.  St  1909,  |  2889, 
making  conditional  sales  not  recorded  void  as 
to  creditors,  was  not  ei;ror,  where  the  record 
was  insufficient  to  show  that  attaching  plain- 
tiff was  proceeding  against  such  firm,  and  the 
testimony  was  uncontroverted  that  plaintiff 
was  a  member  of  the  partnership,  bat  there  was 
nothing  to  show  he  was  a  creditor  «t  the  firm. 
[Bd.  Note.-7For  other  cases,  see  Attachment 
Cent  Dig.  §1 1106-1108;  Dec  Dig.  «=>308C3).] 

6.  Elbctton  of  Bemkdieb  «=»12  —  Attaoh- 
ment— Teibo  Pebson  Ciaim. 
A  claimant  of  attached  goods  is  not  barred, 
on  the  theory  of  election,  from  flutiriiTip  the 
goods  by  interpleader,  by  his  having  made  a 
third  party  claim  in  the  attachment  action  un- 
der the  laws  applicable  to  the  dty  of  St  Loais 
as  to  indemnifying  bond  in  attachment  (Rev.  St 
1899,  p.  2550;  Rombanar's  Compilation  of  Rev. 
Code  of  St  Louis  [Ed.  1912]  pp.  22-27),  where 
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tb«  officer  has  not  taken  a  lawful  bond  glying 
claimant  right  of  action  thereon. 

[Ed.  Xote.— For  other  casee,  lee  Election  of 
Remediea,  Cent  Dig.  {  IS;  Dec.  Dig.  «s9l2.] 

Appeal  firom  St  Lonla  Clrctilt  Court; 
Daniel  D.  Fisher,  Judge. 
"Not  to  be  offldaUy  pnbliabed." 
Action  by  Frank  T.  Hlghfleld  against  ttie 
United  Ma^aElne  Preas,  In  wblcb  the  Amer- 
ican Mnltigraph  Sales  Company  Interpleaded. 
From  'Judgment  fOr  interpleader,  plaintiff 
appeals.   AArmed. 

Henderson  &  Henderson,  of  St  Lonis,  for 
appellant  McSbane  k  Goodwin,  of  St 
Loals,  for  respondent 

RETNOIiDS,  P.  J.  This  action,  tried  in 
the  circuit  court,  was  on  an  interplea  Inter- 
red 'by  the  American  Multlgraph  Sales 
Company.  The  abstract  furnished  us  by  ap- 
pellant after  giving  the  title  of  the  cause  as 
we  have  set  it  out  above,  proceeds,  under 
the  heading,  "Pleadings,"  "Omitting  caption, 
signature  and  affidavit  the  interplea  of  re- 
spondent filed  February  12,  1913,  In  the  Jus- 
tice Court  of  Robert  Walker,  was  as  t<A- 
lows:"  Then,  under  the  caption,  "Interplea," 
foUows,  that  in  substance,  that  the  Amer- 
ican Mnltigraph  Sales  Company,  a  corpora- 
tion, doing  business  under  the  laws, of  this 
state,  comes  and  "interpleads  in  the  above 
cause,  and  states  that  on  the  28th  day  of 
January,  1913,  by  virtue  of  a  writ  of  attach- 
ment Issued  before  that  time  in  said  cause. 
No.  178y  January,  1913,"  by  the  above  named 
Justice  to  the  constable  of  his  district  in 
ftivor  of  Frank  T.  Hlghfleld  "and  against 
the  iMToperty  of  the  said  United  Magasine 
Press,  a  corporation,  and  returnable  Febru- 
ary lltb,  1913,"  the  constable  levied  upon 
and  odlzed  as  the  property  of  the  United 
Magazine  Press  one  American  multlgraph 
gammeter  and  small  electric  motor  attached 
thereto,  of  the  value  of  fi20  and  still  holds 
possession  of  the  same ;  "and  the  said  Amer- 
ican Multlgraph  Sales  CixnpAny  declares  that 
said  American  multlgraph  gammeter  and 
small  electric  motor  attached,  at  the  time  of 
said  levy  and  seizure  was  not  the  property 
of  the  said  United  Magazine  Press,  but  was, 
and  still  is  absolutely  the  property  of  this 
claimant,  and  that  the  same  is  not  subject  to 
said  attachment"  Judgment  is  prayed  for 
the  recovery  of  the  property,  (100  damages 
and  costs.  Following  this  are  what  purport 
to  be  copies  of  record  entries,  but  in  what 
court  they  were  made,  nowhere  am)ears. 
These  entries  recite  that  on  February  2nd, 
1914,  a  forthcoming  bond  was  filed  by  leave, 
the  Jnry  sworn  and  trial  progressed;  that 
it  was  concluded  February  3rd  and  verdict 
and  Judgment  la  favor  of  the  American  Mul- 
tlgrajdi  Sales  Company,  interpleader,  and 
against  plaintiff,  and  that  the  Interpleader  is 
entitled  to  possession  of  the  property,  de- 
scrlbiug  It    Following  tliese  entries  are  en- 


tries of  tbe  filing  of  a  motion  for  sew  trial, 
the  fact*  of  Its  being  overruled,  affidavit  for 
appeal  filed  and  appeal  allowed  to  our  court 
and  on  February  eth,  1915,  plaintiff's  bill  of 
exceptions  allowed,  signed  by  the  trial  Judge, 
ffied  and  made  part  of  the  record.  The  af- 
fidavit for  appeal  does  appear  as  In  the  cir- 
cuit court  Is  entitled,  after  proper  venue 
and  as  In  the  circuit  court,  "Frank  T.  High- 
field  V.  United  Magazine  Press,  also  doing 
business  as  Swift  Printing  Company,  defend- 
ant The  American  Mnltigraph  Sales  Com- 
pany, a  corporation.  Interpleader,"  and  is 
made  by  the  plaintiff.  Following  this  is  the 
bill  of  exceptions,  which  appears  to  have 
been  signed  by  the  Judge  who  tried  the  cause 
as  well  as  by  bis  successor. 

[1]  Learned  counsel  for  respondent,  Amer- 
ican Multlgraph  Sales  Company,  attacks  this 
abstract  as  entirely  insufficient  and  contends 
that  there  is  nothing  before  us  but  the  record 
proper.  It  most  be  admitted  that  this  ab- 
stract Is  very  defective,  but  whoi  we  con- 
sider it  in  connection  with  the  certificate  of 
the  Clark  of  the  drcnit  court  filed  under  the 
provisions  of  section  2048,  Revised  Statutes 
1909,  it  does  appear  that  the  Interplea  was 
heard  in  the  drcnit  court  of  the  dty  of 
St  Louis  under  tbe  last  above  caption ;  that 
it  was  there  tried  before  tbe  court  and  a 
Jury;  a  verdict  rendered  in  favor  of  the  in- 
terpleader, finding  it  entitled  to  the  posses- 
sion of  tbe  machine  Involved;  Judgment  ac- 
cordingly, directing  the  constable  to  turn  the 
machine  over  to  the  interpleader,  as  also  a 
Judgment  for  costs  and  awarding  execution. 
Folloiwing  this  is  an  octension  of  time  grant- 
ed plaintiff  to  file  bis  biU  of  exceptions  and 
allowance  of  an  appeal  to  our  court  on  affi- 
davit duly  filed.  On  this  we  think  that  not- 
withstanding the  defM»  in  the  abstract  we 
have  enoui^  before  ns  to  warrant  us  In  say- 
ing the  appeal  is  to  be  determined  not  alone 
on  the  record  proi>er  but  on  that  made  a 
part  of  the  record  by  the  filing  of  a  bill  of 
exceptions. 

Six  assignmoits  of  error  are  made  which 
relate  to  the  admission  of  testimony,  to  over- 
ruling tbe  demnrrer  to  the  evidence  and  to 
the  giving  of  Instructions  requested  by  the 
interpleader  as  also  to  the  overruling  of  the 
motion  for  new  trial. 

A  very  diligent  reading  of  the  testimony  in 
the  case  and  of  the  proceedings  at  the- trial 
in  connection  with  its  admission  and  rejec- 
tion, fails  to  satisfy  ns  that  the  court  com- 
mitted any  material  error  In  respect  to  either 
of  these  matters. 

The  most  strenuous  objection  is  made  to 
the  reception  of  any  evidence  tending  to 
show  that  plaintiff  In  the  attachment  High- 
i  field,  was  not  a  creditor  of  the  Swift  Print- 
ing Company  but  was  a  member  of  that  part- 
nership ;  it  being  argued  that  the  interplead- 
er could  not  attack  the  validity  of  the  claim 
of  plaintiff  in  the  attadimait  or  the  validity 
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of  the  attacbment;  that  the  Intcirpleader'B 
right  to  the  property  does  not  depend  upon 
the  character  of  the  attachment,  whether 
valid  or  Invalid.  Learned  counsel  for  re- 
spondent concedes  this,  but  contends  that 
be  was  not  attempting  to  attack  either  the 
posltltMi  of  Hlghfleld  as  creditor  of  the 
United  Magazine  Press  Ciompany,  or  his 
right  to  attach,  but  was  seeking  to  show  that 
Hlghfleld  was  not  a  creditor  of  the  Swift 
Printing  Company  within  the  meaning  of  sec- 
tion 2SS9,  Revised  Statutes  1909,  but  a  mem- 
ber of  that  partnership,  in  order  to  show 
that  he  was  affected  with  notice  of  the  In- 
terpleader's contract  of  conditional  sale 
though  not  recorded. 

It  appears  by  the  writ  of  attachment  is- 
sued by  the  Justice  that  he  commanded  the 
constable  of  bis, district  "to  attach  United 
Magazine  Press  Company,  a  corporation, 
doing  business  also  as  Swift  Printing  Com- 
pany, by  all  and  singular  its  goods,"  etc.,  and 
that  the  constable  summon  "the  said  defend- 
ant. United  Magazine  Press,  a  coriraration, 
doing  business  also  as  Swift  Printing  Com- 
pany, to  appear  before  me,  the  said  Jus- 
tice," etc. 

Conceding  that  the  case  was  entitled, 
"Frank  T.  Hlghfleld  v.  United  Magazine 
Press,  also  doing  business  as  Swift  Printing 
Company,"  tbera  is  nothing  \rbatever  in  the 
abstract  before  us,  other  than  this,  to  show 
that  United  Magazine  Press  Company  was 
doing  business  as  Swift  Printing  Company. 
The  statement  filed  with  the  Justice  in  the 
attachment  proceeding,  assuming  that  one 
was  there  filed.  Is  not  before  na,  either  in 
full  or  in  substance. 

[2]  Our  statute,  ever  since  the  adoption  of 
our  code,  has  always  provided,  as  now  pro- 
vided by  section  1794,  Revised  Statutes  1909, 
that  a  petition  shall  contain : 

"First,  the  title  of  the  eavse,  spedfylntr  tiie 
term,  the  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action,  plaintiffs  and  defend- 
ants; second,  a  plain  and  conclBe  statement  of 
the  facts  constituting  a  cause  of  action." 

That  applies,  of  course,  to  actions  insti- 
tuted in  courts  of  record.  While  there  Is  no 
ptrovislon  In  the  statute  governing  insti- 
tution of  suits  before  the  Justice  as  to  what 
the  statement,  when  one  is  there  filed,  shall 
contain,  section  7412,  Revised  Statutes  1909, 
providing  that  no  formal  pleadings  shall  be 
required  on  the  part  of  either  party,  provides 
that  the  plaintiff  shall  file  with  the  Justice 
either  the  Instrument  sued  on  or  a  statement 
of  the  account  and  of  the  facts  constituting 
the  cause  of  action  upon  which  the  suit  is 
founded.  That  is  practically  the  requirement 
as  to  a  petition  in  courts  of  record,  but  of 
course  the  accuracy  and  particularity  re- 
quired in  a  petition  is  not  necessary  in  a 
statement.  It  Is  sufiSdent  if  it  informs  the 
defendant  of  the  nature  of  the  claim,  and  it 
must  appear  by  the  statement,  however  In- 


formally, that  plaiatlir  is  a  creditor  or  has 
some  claim  against  defendant,  and  is  definite 
enough  to  bar  another  action  for  the  same 
cause. 

In  an  early  case.  State,  to  Ute  of  J.  E. 
Tftpley's  Adm'rs,  v.  Matson  et  al..  88  Ma 
489,  loc.  dt.  491,  it  is  said: 

*rrhe  objection  to  the  petition  is  that  it  con- 
tains no  averment  of  the  right  of  these  parties 
to  sue.  In  the  caption  they  are  designated  in 
the  manner  above  stated  (State  to  the  Use  of 
Tapley'g  Admrs.);  but  the  ftict  of  their  ap- 
pointment, their  legal  authority  to  act  as  such. 
and  their  right  to  recover  ax^nst  the  defend- 
ants upon  the  facts  stated,  is  nowhere  averred. 
Nor  Indeed  is  there  any  statement  made  from 
which  it  might  be  legitimately  inferred  that 
these  parties  had  any  right  of  action  whatever." 

The  petition  was  held  bad  on  demorrer, 
the  court  saying  that  the  designation  as  ad- 
ministrator in  the  caption  was  merely  de- 
Bcriptlo  personee. 

In  State,  to  the  Use  of  Worth  County,  v. 
Patton  et  al.,  42  Mo.  B80,  loc.  dt  534,  it  is 
said,  referring  to  State  to  the  Use  of  Tap- 
ley's  Adm'rs  V.  Matson  et  al.,  supra: 

"The  want  of  a  proper  statement  of  the  par- 
ties in  the  caption  of  the  petition  is  not  fatal 
where  it  is  supplied  in  the  body  of  the  pleading 
by  a  substantial  averment  showing  the  capacity 
01  the  plaintiff  to  sue  and  recover  upon  the 
cause  of  action  stated." 

In  W«ff  ▼.  Ward,  104  Mo.  127,  loc  dt 
167,  16  S.  W.  161,  169,  it  is  said  by  the 
court,  in  answer  to  the  objection  that  the 
name  of  one  of  the  defendants  was  omittdl 
from  the  caption,  that  his  name  is  often  used 
in  the  body  of  the  petition  and  that  the  omis- 
sion of  the  name  ttom  the  caption  was  a 
clerical  error.  "The  rule  is  to  look  to  the 
body  of  the  petition  to  ascertain  its  purport 
and  BufBdency,  and  this  shows  beyond  con- 
troversy that  he  was  retained  as  a  defend- 
ant." Where,  however,  the  names  of  plain- 
tiff and  defendant  have  been  set  out  In  the 
caption,  it  has  been  held  that  It  is  auflldent 
to  thereafter  refer  to  them  in  the  body  of 
the  petition  as  plaintlfl  and  defendant,  with- 
out repeating  the  names. 

[S,  4]  In  the  light  of  these  dedslons,  there- 
fore, and  with  nothing  before  us  but  the 
caption  of  the  petition  or  statement  on  which 
the  attacbment  was  founded,  we  cannot  hold 
that  in  the  proceeding  in  attachment  the 
plaintiff  was  proceeding  against  the  Swift 
Printing  Company  as  his  debtor.  More  es- 
pecially is  that  true  when  it  appears  by  un- 
controverted  testimony  In  the  case  at  bar— 
and  appellant  Introduced  no  testimony — 
that  Swift  Printing  Company  was  the  busi- 
ness name  of  a  partnership  of  which  plain- 
tiff himself  was  a  member,  and  the  inter- 
pleader claims  the  machine  as  against  the 
United  Magasine  Press  Company  alone.  We 
do  not  think,  therefore,  that  there  was  'any 
error  committed  by  the  learned  trial  court 
in  admitting  evidence  in  this  case  to  sltow 
that  the  plaintlfl  was  not  a  creditor  of  his 
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own  portnenhlp,  tlie  Swtft   Printiiig  Oom- 
pany. 

Wbetber  the  United  Magazine  Press,  a  cor- 
poi-aUon,  and  the  Swift  Printing  Company 
were  one  and  the  same,  was  an  Issue  which 
the  court  distinctly  submitted  to  the  Jury  In 
its  instructions,   telling  the  Jury   that  the 
mere  fact  that  .plaintiff  had  charged  in  his 
attachment  suit  that  the  defendant,  United 
Magazine   Press,   a   corporation,   was   doing 
business  as  the  Swift  Printing  Company,  was 
not  binding  on  the  Interpleader  and  no  evi- 
dence of  the  truth  of  that  charge;  and  that 
if  the  Jury  found  from  the  evidence  that  the 
business  of  the  Swift  Printing  Company  was 
not  conducted  by  the  United  Magazine  Press, 
a  corporation,  as  part  of  its  corporate  busi- 
ness and  that  the  business  of  the  Swift  Print- 
ing Company  was  conducted  and  carried  on 
separate  and  distinct  from  the  United  Maga- 
zine Press,  even  though  both  concerns  oc- 
cupied the  same  building,  their  verdict  must 
be  in  favor  of  the  Interpleader  and  against 
plaintiff  for  the  possession  of  the  property  in 
suit.    The  court  further  emphasizes  this  idea 
in  other  instructions,  to  the  effect  that  if  the 
Jury  found  the  United  Magazine  Press  Com- 
pany did  not  actually  own  or  control  the 
business  of  the  Swift  Printing  Company  as 
its  own  separate  corporate  business  at  the 
time  of  the  selling  of  the  property  to  the  in- 
terpleader by  tlie  Swift  Printing  Company, 
their  verdict  must  be  for  the  interpleader, 
and  further  correctly  instructed  the  Jury  as 
to  wliat  would  constitute  a  partnership.    The 
underlying  fact  in  the  case  is,  that  the  inter- 
pleader had  sold  and  delivered  the  machine 
in  controversy  to  the  Swift  Printing  Com- 
pany for  the  price  and  sum  of  9420,  under  an 
agreement   that   the   title   to   the    machine 
would  not  pass  until  the  purchase  price  had 
been  paid  in  full  and  until  that  time  should 
remain  the  property  of  the  American  Multi- 
graph  Sales  Company.   This  contract  was  not 
recorded,  and  counsel  for  appellant  contend 
that,  not  being  of  record,  the  agreement  as 
to  title,  in  the  face  of  the  delivery  to  the 
Swift   Printing  Company,  was  not  binding 
on  creditors  under  the  provisions  of  section 
2889,  Revised  Statutes  1909.    So  it  was  con- 
tended that  if  plaintiff  was  not  a  creditor  of 
the    Swift   Printing   Company,   that   section 
was  Irrelevant  for  the  protectlMi  of  plaintiff. 
He  could  only  invoke  it  if  a  creditor  of  the 
Swift  Printing  Company.    How  he  could  be 
that   and   assert  his  right  as  such  creditor 
In  an  action  at  law,  he  being  a  member  of 
the    partnership  doing   business   under  the 
trade  name  of  the  Swift  Printing  Company, 
is  difKcuIt,  almost  impossible  to  Imagine.    We 
hold,  therefore,  that  the  evidence  was  proper- 
ly admitted  to  show  that  Highfield  was  not  a 
creditor    of    the    Swift    Printing    Company, 
there  being  nothing  before  the  court  or  before 
us  to  show  that  Highfield  was  such  creditor. 
Moreover,  as  a  member  of  the  Swift  Printing 
Company  partnership  or  firm,  he  is  at  least 
constructively  charged  with  notice  of  the  con- 
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tract  between  it  and  the  interpleader,  and 
as  to  him  or  his  firm,  it  was  not  necessary 
that  the  contract  should  be  of  record. 

[S]  It  is  argned  before  us  that  the  inter- 
pleader tiaving  made  a  third  party  claim  in 
the  attachment  action,  is  estopped  from 
maintaining  this  action.  The  attachment 
pending  in  the  01<7  of  St.  Louis  before  a  Jus- 
tice of  the  peace  of  that  city,  any  claim 
which  a  party  desired  to  make  to  the  attach- 
ed property  must  be  made  under  the  law 
governing  matters  of  that  kind  particularly 
applicable  to  the  city  of  St  liouls  and  to 
the  county  of  St.  Louis.  This  law,  enacted  in 
1855,  will  be  found  in  the  Bevised  Statutes 
1899,  page  2560,  as  also  in  Rombaner's  Com- 
pilation of  the  Revised  Code  of  St.  Louis 
(Ed.  1912).  The  first  section  of  that  law  (sec- 
tion 22,  page  83,  Rombauer's  Revision)  pro- 
vides that  when  any  sheriff,  marshal  or  con- 
stable, or  other  duly  authorized  officer  shall 
levy  an  execution  or  attachment  on  any 
personal  property  and  any  person  other  than 
the  defendant  in  such  execution  or  attach- 
ment shall  claim  such  property  or  any  inter- 
est therein,  the  officer  may  demand  at  the 
plaintiff  in  the  execution  or  attachment  a 
sufficient  indemnification  bond,  "to  be  approv- 
ed of  by  such  officer."  The  second  section 
(section  23,  Rombauer's  Revision),  provides 
the  form  of  the  bond  and  that  the  officer 
taking  it  "sttall  return  the  same  with  such 
execution  or  attachment"  The  third  section 
(section  24,  Rombauer's  Revision)  provides 
the  form  of  the  claim  and  that  it  shall  be  in 
writing  and  verified.  The  fourth  section  (sec- 
tion 25,  Itombauer's  RevlBlon)  provides  that 
if  a  claimant  shall  t>e  injured  or  damaged  in 
consequence  of  any  levy  or  sale  under  or  by 
virtue  of  such  execution  or  attachment  and 
shall  in  good  faith  pay  the  owner  of  the  in- 
terest claimed  by  him  in  the  property,  he 
may  bring  a  civil  action  on  the  bond  in  the 
name  of  the  state  to  his  own  use  against 
plaintiff  and  his  sureties.  The  sections  im- 
mediately following  (sections  26  and  27,  Rom- 
bauer's Revision)  provide  that  when  the  of- 
ficer, has  taken  a  good  bond  with  sufficient 
securities,  be  shall  not  be  liable  to  the  claim- 
ant for  damages,  or  that  if  the  indemnifica- 
tion bond  is  adjudged  insufficient,  then  the 
ofilcer  and  his  sureties  shall  be  liable  to  all 
parties  Injured. 

It  1b  very  strenuously  argued  by  the  learn- 
ed counsel  for  the  appellant  that  by  making 
the  third  party  claim,  the  American  Multi- 
graph  Sales  Company,  respondent  here,  is 
estopped  from  now  maintaining  this  action  by 
way  of  Interpleader;  that  it  had  its  election 
of  remedies  and  having  chosen  them,  having 
elected  to  make  a  third  i)arty  claim,  cannot 
now  maintain  the  present  proceeding. 

In  Bradley  v.  HoUoway,  28  Mo.  150,  it  Is 
held  that  this  law  is  primarily  for  the  pro- 
tection of  the  oflBcer.  In  State  to  the  Use  of 
Goldsall  V.  Watson,  30  Mo.  122,  and  again  in 
Hambleton  v.  Lynch,  32  Mo.  259,  and  Dodd 
V.  Thomas,  69  Mo.  364,  as  ,51^  4(bJP)©t«|e 
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cases  by  Qie  appellate  ocmrts  from  Hawk 
T.  Applegate,  37  Mo.  App.  82,  to  Kesse  y.  Wil- 
son, 139  Mo.  App.  1,  loc.  clt  3,  4,  119  S.  W. 
SOS,  It  Is  held  that  where  a  party  has  made 
his  dalm  as  required  by  the  statute,  and  the 
constable  had  thereupon  taken  a  bond  of 
indemnity,  the  plaintiff  would  be  held  to 
elect  either  to  sue  on  the  bond  or  to  proceed 
against  tiie  property  by  replevying  It,  or  to 
sue  the  officer  for  damages.  But  In  all  of 
these  cases,  many  of  which  are  referred  to 
In  the  case  last  cited,  It  appears  that  It  was 
essential  that  the  third  party  had  made  a 
claim;  that  a  bond  had  been  given  and  ap- 
proved by  the  proper  officer;  that  the  bond 
has  been  returned  by  that  officer  with  the 
writ;  In  brief,  that  this  special  statute  had 
been  complied  with.  In  the  case  at  bar 
there  Is  no  proof  that  any  bond,  as  required, 
had  been  approved  by  the  constable  or  re- 
turned by  him  with  the  writ.  In  point  of 
fact  the  only  bond  in  evidence  was  approved 
by  the  justice  of  the  peace  and  not  by  the 
constable,  and  was  not  returned  by  the  con- 
stable with  the  writ  but  appears  to  have  been 
first  flled  In  the  circuit  court  while  this  cause 
was  there  pending.  Could  the  Interpleader, 
before  then  claimant,  have  recovered  on  this 
bond?  Obviously  not,  for  the  steps  neces- 
sary to  make  that  a  valid  bond  had  not  been 
followed.  The  whole  object  of  this  statute 
relating  to  a  third  party  claim  and  the  exac- 
tion of  a  bond,  is  to  give  the  party  entitled  to 
the  benefit  of  the  bond  his  right  of  action 
for  any  damages  which  he  sustained  against 
the  party  who  had  retained  or  taken  posses- 
sion of  it  and  his  sureties.  If  that  party  has 
not  given  a  lawful  bond  lawfully  approved 
and  returned  and  which  could  be  enforced, 
then  the  respondent  liad  no  right  of  action 
on  a  bond,  and  even  though  it  did  makd 
its  claim  and  was  not  then  afforded  the  pro- 
tection of  a  lawful  bond,  respondent  cannot 
be  held  to  be  bound  by  having  elected  be- 
tween one  remedy  and  another.  The  fatal 
defects  attendant  upon  the  giving  of  the 
bond,  did  not  open  up  any  field  for  election. 
So  that  the  claim  that  respondent  had  elect- 
ed by  making  a  third  party  claim  between 
this  present  remedy  by  interplea  and  that 
by  making  a  third  party  claim,  falls  to  the 
ground,  as  there  could  have  been  no  recovery 
on  that  bond,  and  this  for  the  very  sufficient 
reason  that  in  that  proceeding  no  bond  was 
flled,  approved  or  returned  by  the.constable  on 
which  respondent  here  could  have  success- 
fully n.aintained  an  action  to  recover  dam- 
ages on  a  bond  by  reason  of  its  property 
having  been  unlawfully  taken  from  it  and 
held  under  the  attachment. 

Without  going  more  fully  into  detail  in  the 
case,  we  think  the  verdict  and  Judgment  in 
the  trial  court  was  for  the  right  party  and 
that  Judgment  Is  affirmed. 

ALLEiN  and  THOMPSON,  JJ.,  concur. 


OBAT80N  V.  GRATSON.     (No.   11932.) 

(Kansas  Oitr  Court  of  Appeals.     HisBonri. 
'    Dec.  18,  1916.    RehearinK  Denied 
Dec.  29.  1916.) 

1.  Apfkai.  and  Ebbob  «sal002  —  BXVOM  — 
FiNDINOa. 

Findincs  of  fact  by  the  Jury  on  confllrtinn 
evidence  win  not  be  reviewed. 

(Ed.  Note. — For  other  cases',  see  Appeal  and 
Error,  Cent  Dig.  U  393&-3937;  Dec.  Dig.  9=> 
1002.] 

2.  Fbaudb,    Statutb    of    «=>183   —   Obai. 

Ao&EEMKIfT  TO  CONVXT  LAND  —  PabT  PBB- 
rOKlLANCE. 

Where  the  parties  have  carried  out  an  oral 
agreement  to  convey  land  and  the  only  thing 
left  undone  la  the  payment  of  the  price,  the 
statute  of  frauds  does  not  apply. 

[Eld.  Note.— For  other  cases,  see  Frauds, 
SUtute  of,  Cent.  Dig.  K  293-298;  Dec.  Dig. 
«=9l33.]  . 

3.  ETIDBNOX   «s>114— ADiaSSIBIUTT. 

In  an  action  to  recover  plaintiff's  interest  in 
real  estate  previously  conveyed  by  plaintiff  and 
her  husband  to  the  defendant  upon  defendant*! 
oral  aKreement  to  pay  plaintiff  the  value  of  her 
interest,  in  which  defendant  denied  the  promise 
to  pay,  collateral  evidence  of  plaiatiS's  troubles 
wita  her  husband  was  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  125-132;  Dec.  Dig.  «3>114.] 

4.  DOWEB  «=>85— VAtUB. 

In  an  action  to  recover  plaintiff's  interest 
in  real  estate  formerly  conveyed  by  herself  and 
husband  to  defendant  upon  defendant's  oral 
promise  to  pay  plaintiff  the  value  of  her  in- 
terest, plaintiff  could  recover  for  the  value  of 
her  inchoate  right  of  dower  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  {§  86,  86;  Dec.  Dig.  «=936.] 

6. -DowEB    «S3S4  — Valuation  — HoBiAUTT 

Rev.  St.  1909,  {{  8499-8501,  providing  for 
the  ascertaining  of  uncertain  or  contingent  val- 
ues by  mortality  tables,  are  not  necessarily 
ezclnsive  and  do  not  refer  to  an  inchoate  dower 
estate. 

[Ed.  Note.— For  other  cases,  see  Dovrer,  Cent 
Dig.  {{  322-324;   Dec.  Dig.  <»=>84.1 

6.  APPBAL  AND  EBBOB  «=3l7S(2)  — RXBEBVA- 
TION  IN  liOWKB  OOTJBT  — OBOUNSB  FOB  RB- 
VIBW. 

In  an  action  to  recover  plaintUTs  inter- 
est in  real  estate  formerly  conveyed  to  defend- 
ant by  herself  and  husband,  upon  defendant's 
oral  agreement  to  pay  plaintiff  the  value  of  her 
Interest,  where  defendant  rested  his  whole  case 
on  nonliability  and  made  no  issue  by  instrnc- 
tions  or  otherwise  on  the  valae  of  plaintiff's 
interest  or  the  measure  of  her  recovery,  he 
cannot  make  such  issue  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1110;  Dec.  iMg.  «= 
173(2).] 

7.  Tbiai.    *3>256(13)— Instbtjctions— Objbc- 

TI0N8. 
Where  plaintiff's  instruction  as  to  the  value 
of  her  incDoate  dower  estate  was  generally 
good  if  defendant  wished  to  restrict  it  he 
should  have  asked  an  hutmctton  himself  do 
that  subject 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  640:  Dec.  Dig.  «=9256(13).l 

Appeal  from  Circuit  Ck>urt,  Clinton  0>unty ; 
A.  D.  Burnes,  Judge. 

"Not  to  be  officially  published." 

Action  by  Myrtle  Qrayson  against  John  M. 
Graysou.    Judgment  for  plaintifC,  and  defend- 
1  ant  appeals.    Affirmed. 
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Frost  ft  Froat,  of  Plattsbtirs,  and  B.  O. 
jHall,  of  Kansas  City,  for  appellant  Pross 
T.  Cross,  of  Lathrop,  and  Culver  &  Phillip, 
of  St  Joseidi,  for  reqiondent 

EU<ISON,  P.  J.  This  Is  an  action  for  the 
ralue  of  plaintUTs  Interest  In  a  large  body 
of  land  In  Bates  oonnty.  The  Judgment  In 
the  trial  court  was  for  the  plaintiff. 

It  appears  that  plaintiff  was  defendant's 
daughter-ln-Iaw,  and  that  she  married  de- 
fendant's son  in  CUnton  coiunty,  where  all 
the  parties  then  llyed,  about  17  years  prior 
to  the  trial  of  this  cause.  Four  or  flye  years 
prior  to  the  trial  she  and  her  husband  moved 
to  Bates  county  where  they  acquired  a  large 
tract  of  valuable  land.  In  a  part  of  this  land 
plalntlfi's  Interest  was  an  estate  by  the  en- 
tirety with  her  husband,  and  In  another 
pert  her  Interest  was  an  Inchoate  right  of 
dower.  It  was  shown  in  evidence  that  her 
husband  desired  to  get  the  full  title  to  the. 
entire  tract  in  his  own  name,  and  there  was 
evidence  tending  to  show  that  defendant  be- 
came a  party  to  the  plan  decided  upon,  by 
verbally  agreeing  with  plaintiff  that  she 
should  Join  with  her  husband  in  a  deed  to 
him  and  that  he  would  pay  her  the  value  of 
all  her  interest:  that  she  consented  to  this 
arrangement  and  Joined  in  the  deed  to  defend- 
ant; that  defendant  accepted  the  deed  and 
then  immediately  conveyed  the  same  land  to 
plalntliTs  husband. 

[1]  While  defendant  admitted  that,  to  help 
out  his  son  (plaintUTs  husband)  he  received 
a  deed  to  the  lands  from  plaintiff  and  her 
husband  and  that  he  convey^  the  land  back 
to  the  latter,  he  denied  that  he  promised  to 
pay  plaintiff  the  value  of  her  interest;  in- 
sisting the  transaction,  on  his  part,  was  as 
a  mere  volunteer  conduit  through  whom  to 
pass  the  title  to  his  son  at  the  request  and 
for  the  accommodation  of  both  plaintiff  and 
the  son.  On  this  simple  question  of  fact  there 
was  evidence  favoring  either  view  and  we 
must,  of  course,  accept  the  verdict  of  the 
Jury  as  putting  such  fact  with  the  plaintiff. 

[2]  It  is  said  by  defendant  that  the  contract 
l>eing  for  the  sale  of  an  interest  in  real  es- 
tate, the  verbal  contract  is  not  enforceable. 
That  would  be  true  if  It  were  yet  to  be  enforc- 
ed. But  the  parties  themselves  have  carried 
It  cot,  one  conveying  and  the  other  accept- 
ing the  conveyance;  the  only  thing  left  un- 
done, being  the  payment  of  the  price  of  such 
conveyance.  The  statute  of  frauds  finds  no 
application  to  such  ease.  Farrar  v.  Patton, 
20  Mo.  81;  Suggett  v,  Cason,  26  Mo.  221; 
Tatam  v.  Brooker,  61  Mo.  148.  Numerous 
antboritles  announcing  tills  rule  will  be  found 
collected  in  Railroad  v.  Wlngerter,  124  Mo. 
App.  426,  431,  101  S.  W.  1113.  It  ought  to  be 
too  plain  for  dispute  that  a  man  who  accepts 
a  deed  for  real  estate  will  not  be  permitted 
to  escape  paying  the  purchase  price.  The 
case  of  Sursa  v.  Cash,  171  Mo.  App.  396,  166 
S.  W.  779,  cited  by  defendant,  gives  no  coun- 
tenance to  such  proposition.    The  rule  we 


have  stated  is  erpresaly  recegnioed  (171  Mou 
App.  at  pages  406,  407, 166  S.  W.  779). 

[3]  Another  objection  is  that  the  court  ex- 
cluded proper  evidence  offered  In  defendant's 
behalf.  As  we  have  stated,  defendant's  the- 
ory of  defense  was  that  fie  made  no  promise 
to  pay  plaintiff  for  her  Interest  and  only 
acted  at  her  request  and  for  her  and  her  hus- 
band's acconmiodation.  In  his  attempt  to  de- 
velop this  theory,  he  sought  to  prove  what 
plaintiff  said  to  him  about  her  troubles  with 
her  husband,  the  effort  being  to  show  that 
she  was  the  party  greatly  at  fault.  The  trial 
court,  on  objections  of  counsel,  ruled  that 
collateral  Issues. of  that  nature  could  not  be 
heard.  But  it  was  expressly  conceded  by 
plaintiff's  counsel,  and  ruled  by  the  court, 
that  anything  plaintiff  said  about  making 
the  deed,  or  about  this  transaction,  would 
be  proper  evidence.  The  drift  of  the  evi- 
dence sought  by  defendant  would  have  been 
proper  evidence  in  the  divorce  case  which, 
it  appears,  was  then,  or  had  been  pending, 
but  it  had  no  relevancy  to  the  case  on  trlaL 

[4-8]  It  Is  suggested  that  there  was  no 
tangible  value  to  an  inchoate  rii^t  of  dower, 
and  that  It  was  therefore  error  to  include 
anything  in  the  verdict  for  such  right  This 
is  ruled  to  the  contrary  in  Tebeau  v.  Ridge. 
261  Mo.  647,  170  S.  W.  871.  U  R.  A.  1915C, 
367.  And  in  connection  with  this  suggestion 
it  is  said  here,  but  not  in  the  trial  court,  that 
such  value  could  only  be  shown  by  mortality 
tables.  While  such  tables  are  a  proper  mode 
of  ascertaining  uncertain  or  contingent  val- 
ues, they  are  not  necessarily  an  exclusive 
way,  in  this  character  of  estate  even  under 
our  sUtute.  Sections  8499-8501,  R.  S.  1909. 
That  statute  does  not  refer  to  an  Inchoate 
dower  estate.  Ehrldence  was  heard  as  to  the 
value  of  the  land  and  the  age  of  plaintiff  and 
her  husoand  was  shown.  >7elther  side  refer- 
red to  mortality  tables.  Defendant  staked 
his  whole  case  on  nonliability  altogether,  and 
made  no  issue  by  instructions,  or  othervrise, 
on  the  value  of  plalntltTs  interest,  or  the 
measure  of  her  recovery.  He  cannot  make 
an  issue  here  he  did  not  present  at  the  trial. 

[7]  If  be  had  made  such  issue  it  would 
not  have  aided  his  objection  to  plaintUTs 
instruction,  for  it  was  good  generally  so  far 
as  it  went  If  defendant  wished  to  restrict 
it  he  should  have  asked  an  instruction  him- 
self on  that  subject.  Browning  v.  Railroad, 
124  Mo.  65,  71,  27  S.  W.  644. 

We  think  the  criticism  made  on  plainturs 
first  instruction  is  not  substantial.  There  are 
several  other  objections  whidi  we  have  not 
specifically  noticed  for  the  reason  that  thqy 
are  really  divisions  of  the  general  objection 
to  the  exclusion  of  evidence  of  the  nature  set 
out  above,  which  we  have  ruled  against  de- 
fendant 

Finding  as  we  do  that  there  was  substan- 
tial evidence  in  the  cause  tending  to  show 
that  defenaant  agreed  with  plaintiff  that  he 
would  pay  to  her  the  value  of  her  interest 
if  she  Joined  in  the  ^^^^nveylng  it.jlij 
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him,  and,  havlni:  disposed  of  tbe  various  ob- 
jections made,  It  leaves  nothing  npon  which 
the  appeal  can  rest,  and  the  ludgment  must 
be  affirmed.    All  concur. 


WAIiSER  V.  LEACH  et  aL     (No.  12184.) 

(Kansas  City  Court  of  Appeals.    Missonri. 
Dec.  18,  1916.) 

1.  Appeal  and  EBift>B  4=3367— Affisavit  iob 

APPKAIr-JUBISDICnON   OF  CoTJBT. 

Kegarleaa  of  recitals  in  the  order  of  the 
circait  court  grantine  an  appeal,  jurisdiction 
is  not  conferred  on  the  appellate  court  in  the 
absence  of  sufficient  affidavit,  as  required  by 
Rev.  St.  1009,  i  2040,  since  the  right  of  appeal 
is  purely  statutory,  and  in  order  to  avail  him- 
self thereof  a  party  must  conform  to  statute. 

[Ed.  Note.— ror  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t|  1993-1996;  Dec.  Dig.  «=» 
367.] 

2.  Appeal  ard  Bbbob  4s»367— Atfidavit  vob 

APPXAli—JUBlSDICTION  or  OOUBT. 

It  is  not  necessary  that  the  affidavit  for  ap- 
peal follow  the  statutory  language  literally, 
though  it  must  be  in  substantial  compliance 
tliermith ;  but,  where  the  affidavit  shows  on  its 
face  an  attempt  to  comply  with  the  statute, 
even  an  error  of  substance  b^  omission  of  some 
words,  can  be  treated  as  clencaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  1993-1996 ;  Dec  Dig.  «=» 
367.] 

8.  Appkal  and  Bbbob  «=3867— AnnnATlT  lOB 

APPEAIy— JUBIBOIOTION  OF  COUBT. 

An  affidavit  for  appeal  by  an  attorney  stat- 
ing that  he  makes  tbe  affidavit  for  the  client, 
that  the  appeal  is  prayed  "from  the  merits  or 
the  cause,"  and  in  order  that  substantial  justice 
may  be  done,  and  not  to  binder  or  delay  the 
cause,  is  insufficient  under  Rev.  St  1909,  {2040, 
providing  that  the  affidavit  shall  state  that  the 
appeal  is  not  made  for  vexation  or  delay,  but 
because  the  affiant  believes  the  appellant  is  ag^ 
grieved  by  the  judgment;  for  the  reason  that 
such  affidavit  does  not  purport  to  show  that  the 
appellant  is  aggrieved  nor  that  the  appeal  is 
not  for  vexation. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1993-1996;  Dec.  Dig.  <8=> 
867.] 

Appeal  from  Clrcnit  Coort,  Cole  Oonnty; 
Jack  a.  Slate.  Judge. 

Action  by  A.  N.  Wjalser  against  George  H. 
Leach  and  another,  doing  business  under  the 
partnership  name  of  Oeorge  H.  Leach  & 
Oo.  Judgment  for  plaintiff,  and  defendants 
appeal,  and  plaintiff  moves  to  dismiss  the 
appeal.    Appeal  dismissed. 

Irwin  &  Haley,  of  Jefferson  City,  for  ap- 
pellants. Pope  &  Lohman,  of  Jefferson  City, 
for  respondent 

TRIMBLE,  J.  Respondent  has*  filed  a  mo- 
tion to  dismiss  the  appeal  herein  on  tbe 
ground  that  the  affidavit  for  appeal  does  not 
comply  with  the  statute  so  as  to  vest  us  with 
Jurisdiction. 

An  agent  and  attorney  of  appellant  made 
the  affidavit,  and  It  recites  that: 

He,  "being  duly  sworn,  upon  his  oath,  says 
that  he  is  attorney  and  agent  for  Sarah  M. 
Leach  and  as  such  makes  this  affidavit  on  her 


behalf  and  in  her  stead,  and  prays  for  an  ap- 
peal of  the  above-entitled  cause  to  the  Kansas 
City  Court  of  Appeals,  and  says  that  the  appeal 
herein  prayed  for  is  from  the  merits  of  the 
cause,  and  that  it  is  made  in  order  that  sub- 
stantial justice  may  be  done,  and  not  for  the 
purpose  of  hindering  or  delaying  said  cause." 

Section  2040,  R.  S.  Mo.  1909,  provides  that: 
"No  «  •  •  appeal  shall  be  allowed  unless 
*  *  *  the  appellant  or  his  agent  shall  •  •  • 
file  *  *  *  his  affidavit,  stating  that  such  ap- 
peal is  not  made  for  vexation  or  delay,  bat  be- 
cause the  affiant  believes  •  •  «  the  appellant 
is  aggrieved  by  the  judgment  or  decision  of  the 
coux-t" 

[1]  Regardless  of  the  redtals  In  the  ordw 
of  the  drcalt  conrt  granting  an  appeal,  Juris- 
diction Is  not  conferred  upon  the  appelate 
court  In  the  absence  of  a  sufficient  affidavit 
Cassidy  ▼.  City  of  St  Joseph,  247  Mo.  197, 
162  S.  W.  806.  Tbe  right  of  appeal  is  porely 
statutory,  and  in  order  that  a  party  may 
avail  himself  of  that  right  he  must  conform 
to  the  reauirements  of  the  statute.  Drainage 
District  No.  4.  ▼.  Wabash  Ry.  Co..  216  Mo. 
709,  116  S.  W.  649;  Owens  t.  Mathews,  226 
Mo.  77,  125  8.  W.  1100;  United  Iron  Works 
Oo.  y.  Sand  Ridge,  etc,.  Go.,  126  Ma  App. 
238,  102  8.  W.  1104. 

'  [2]  It  Is  not  necessary  that  the  affidavit 
follow  the  language  of  the  statute  llteraUy, 
but  It  most  be  In  substantial  compliance  there- 
with; and  where  the  affidavit  ebows  on  its 
face  that  there  was  an  attempt  to  comply 
with  the  statute,  then  even  thou^  an  error 
of  substance  la  committed  by  the  omission 
of  some  one  or  more  words,  the  error  can 
be  treated  as  a  mere  clerical  error.  Cassidy 
V.  City  of  St.  Joseph,  247  Mo.  197,  203,  204, 
162  S.  W.  306.    ' 

[S]  But  in  the  case  now  before  ns,  there  is 
no  attempt  to  follow  the  statute  In  this  af- 
fidavit the  affiant  says  "It  is  made  in  order 
that  substantial  justice  may  be  done";  that 
is,  because  the  affiant  wants  to  see  substan- 
tial justice  done,  while  the  statute  requires 
that  the  affidavit  must  recite  that  the  appeal 
is  prayed  "because  tlie  affiant  believes  the 
appellant  is  aggrieved  by  the  Judgment,"  etc. 
In  Cassidy  v.  St  Joseph,  supra,  the  Supreme 
Court  held  that  the  omission  of  tbe  word 
"vexation"  was  not  a  mere  error  of  form, 
and  tliat  an  affidavit  omitting  such  word  was 
not  a  substantial  compliance  with  the  stat- 
ute, but  that  the  affidavit  ahowed  upon  its 
face  that  the  statute  was  intended  to  be  fol- 
lowed, and  that  its  absence  was  the  mere 
"accidental  omission  of  something  the  scriv- 
ener intended  to  write,  and  it  would  re- 
quire evidence  to  convince  us  that  it  was  his 
deliberate  intentional  act"  In  the  case  at 
bar  the  affidavit  says  nothing  about  "vexa- 
tion," nor  does  it  fi&y  anytliing  about  the  ap- 
pellant being  aggrieved.  As  stated  above, 
the  affidavit  makes  no  attempt  to  follow  the 
statute,  hence  there  is  no  room  for  the  ap- 
plication of  the  "clerical  error"  role.  Clear- 
ly the  affidavit  does  not,  in  substance,  con- 
tain what  the  statute  says  It  must  contain. 
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and  we  cannot  aay  It  means  the  same  as  tbe 
statute  requires.  If  we  can  accept  tite  word- 
ing of  this  affidavit  In  lieu  of  the  one  require 
ed  by  the  statute,  then  It  Is  difficult  to  say 
where  a  limit  should  be  placed.  If,  by  con- 
struction, we  can  treat  the  words  of  this  af- 
fidavit as  a  sufficient  substitute  for  the  re- 
quirements of  the  statute,  where  would  the 
variance  permissible  come  to  an  end?  As 
said  In  the  Gassldy  Case,  sapra,  247  Mo.  p. 
204,  152  S.  W.  808: 

"Similar  reasoning  would  apply  should  we  un- 
dertake to  substitute  any  other  words  contained 
in  the  statutory  affidavit  for  that  omitted.  It 
has  a  signification  of  its  own  which  the  Legisla- 
ture bad  the  right  to  take  into  consideration, 
and  we  have  little  s^pathy  for  judicial  con- 
BtTQotion  which  substitutes  the  Judgment  of  the 
oooits  for  the  Judgment  of  the  Liegislatnre." 

The  appeal  is  therefore  dismissed.  The 
other  Jadges  concur. 


BYRNE  V.  NBWS  CORP.  et  aL    (No.  12160.) 

(Kansas  Gi^  Court  of  Appeals.     Missouri. 

Nov.  27;  1916.     Rehearing  Denied 

Dec.  29,  1916.) 

1.  LiBK.    AND    Sl>RDXB    <SS3l24(4>— INSTBUC- 

TioN — RetebIbrcx  of  Abticuc  to  Plairtut. 
Where  the  libelous  article  complained  of  did 
not  show  on  its  face  that  it  referred  to  plain- 
tiff, and  defendants,  neither  by  their  answers  in 
the  course  of  trial  nor  by  proof,  conceded  that 
the  readers  of  the  article  would  understand  it 
as  applying  to  plaintiff,  the  jury  should  have 
been  required  tc^  find  tnat  readers  imderstood 
that  the  article  referred  to  plaintiff,  and  an  in- 
ttruction  covering  the  case  and  authorisinK  a 
verdict,  without  requiring  the  Jury  to  find  that 
the  reflders  of  the  article  so  understood  it,  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  {  866;  Dec.  Dig.  <»» 
124(4).] 

2.  lilBEI.  AKD   SLANDBB  4=»21— UHDKBSTAItD- 

iRo  or  LiBCL  B7  Rkadebs. 
It  is  not  enough  to  constitute  libel  that  de- 
fendants knew  of  whom  they  were  writing,  but 
other  persons,  who  read  the  libel,  must  have 
reasonably  understood  that  plaintiff  was  re- 
ferred to. 

[BM.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  103 ;  Dec.  Dig.  «=»21. 

S.  LiBEX  ARD  Slardeb  «=9ll2(l)— Aubiouitt 
IR  I.IBEL0I7S  ABTIOLB— PBOOF  OF  URDEB- 
STARDIRO. 

Wiere  a  libelous  article  is  ambignotis,  ei- 
ther ns  to  its  meaning  or  as  to  the  person  to 
whom  it  applies,  there  must  be  some  proof  that 
third  persons  understood  its  actual  meaning, 
and  also  to  whom  its  words  applied. 

[Kd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  M  S2&-S28,  830,  331,  341 ; 
Dec.  Dig.  «=a>112a).' 

4.  Tbial  «=5>253(3)— Irstbuctions  Igrobirq 
Ibsuks— Lcbkl— Ambiouous  Abtiolx. 
Where  the  libelous  article  did  not  on  its 
face  refer  to  plaintiff,  an  instruction  that  there 
was  only  one  point  at  issue,  whether  the  charge 
in  the  article  was  true  or  false,  was  improper, 
since  there  was  also  the  Question  whether  any 
third  person  nnderstood  the  article  to  refer  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  {  G16;   Dec.  Dig.  «=>263(3).] 


6.  Libel  ard  Slardxb  «=3l24(4)— Irstbuo- 

nOR— PlHDINa  ACCOBDIRO  TO   IRRUENDO. 

In  an  action  for  libel,  where  the  answers  of 
both  defendants  admitted  that  they  published 
the  words  complained  of,  and  alleged  that  they 
were  substantially  true,  and  defendants  at- 
tempted to  establish  their  truth  by  offering  evi- 
dence tending  to  show  that  plaintiff  filed  a  false 
pedigree  of  swine  in  the  office  of  the  secretary 
of  an  association,  and  thereby  obtained  the  reg- 
istration of  a  false  pedi(^ee,  as  charged  in  plain- 
tiff's innuendo,  there  beinp  no  dispute  as  to  the 
meaning  of  the  words,  plaintiff's  instruction  was 
not  erroneous  because  failing  to  require  the  ju- 
ry to  si>ecificaUy  find  according  to  the  innuendo 
that  defendants  charged  plaintiff  with  having 
committed  the  crime  of  obtaining  the  registra- 
tion of  ho|:s  by  knowingly  and  in  writing  mak- 
ing and  filing  false,  forged,  and  untrue  pedigrees 
of  such  hogs;  Rev.  St.  1009,  I  4S89,  making  it 
a  misdemeanor  to  obtain  a  false  pedigree  by 
such  means. 

[Ed.  Note.— 'For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  868;  Dec.  Dig.  <8ss> 
124(4).] 

&  Tbiai,  «=»283ffl)  —  iRSTBUonoRS— Ibbubs- 

Refbbxrok  to  Pucadiros. 
In  an  action  for  libel,  an  instruction  should 
have  explicitly  told  the  jury  the  precise  state- 
ment in  the  article  which  was  claimed  to  be 
false,  and,  if  false,  libelous,  and  should  not 
have  instructed  that  if  the  jury  found  and  be- 
lieved that  "the  publication  complained  of  was 
false  and  libelous  they  should  return  verdict  for 
plaintiff,  since  the  jury  should  not  be  required 
to  refer  to  the  pleadings  to  ascertain  what  the 
predse  statement  is  that  they  must  find  to  be 
false  in  order  to  find  libel. 

Uad.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  S29;   Dec.  Dig.  «s>233(8).] 

7.  Libel  and  Slandeb  <8=9l9  —  Detebmiwa- 

TION  OF  I^IBELOUS  CHABACTEB  OF  FaLB* 
StATEMERT— CONSIDEBATIOR  OF  BHTIKE  AB- 
TICLE. 

In  determining  whether  an  alleged  false 
statement  was  a  bbel,  the  Jury  could  take  the 
entire  article  wherein  it  was  published  into 
consideration. 

[Bid.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  98,  99;  DecDig.  «=>ig.} 

8.  Libel  ard  Slandeb  «=»124(8)— Maliob  iR 
Law— Punitive    Dauaobs  —  Inbtbuctiorb, 

If  the  charge  contained  in  a  communication 
to  a  newspaper  is  false,  and  is  such  ns  to  con- 
stitute a  libel,  and  the  newspaper  publishes  said 
communication,  such  paper  cannot  necessarily 
escape  the  charge  of  being  guilty  of  malice  in  law 
merely  by  showing  that  without  negligence  and 
in  good  faith  it  published  theartide,  believing 
It  to  be  true  and  with  good  grounds  for  such  be- 
lief. Hence  defendant  newspaper  is  not  entitled 
to  instructions  stating  that,  under  such  circum- 
stances, the  jury  cannot  find  punitive  damages. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  «=3l24(8).] 

9.  Libel  and  Slardeb  «=»120(2)— Puritivb 
Dauaoes— Mauoe  Implied  bt  Law. 

In  an  action  for  libel,  the  Jury  may  award 
punitive  damages  based  merely  on  malice  im- 
plied by  law,  and  need  not  find  actual  or  express 
malice  before  they  can  award  punitive  damages. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  351 ;  Dec.  Dig.  <S=>120(2).] 

10.  Libel  ard  Slardeb  «=3l24(3)— Irstbuc- 

TIOR. 

In  an  action  for  libel  against  a  newspaper 
and  the  party  who  wrote  a  letter  to  its  People's 
Forum,  making  charges  against  plaintiff,  the 
court  instructed  that  there  were  two  kinds  of 
damages,  actual  and  punitive,  that  punitive 
damages  were  entirely  within  the  discretion  of 
the  jury  and  are  allowed  where  the  wrongful 
acts  of  defendant  have  been  characterized  by 
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wUlfnlness,  maliclooBnesSj  and  ill  will,  and  that 
taA  damages  are  to  punish  defendant  and  cau- 
tion him  against  repeating  his  acts,  and  that,  if 
the  jury  believed  and  found  that  the  publica- 
tion was  maliciously  made,  then,  in  addition  to 
actual  damages,  they  might  allow  such  exem- 
plary and  panitiTe  damages  as  under  all  the 
circumstances  they  thought  defendants  onght  to 
be  punished.  Beld,  that  the  charge  was  im- 
proper as  an  invitation  to  the  jury  to  consider 
the  actual  malice  of  the  individual  defendant  in 
fixing  the  amount  of  the  {junitive  damage  it 
would  assess  against  both,  without  regard  as  to 
whether  the  newspaper  was  guilty  of  actual  or 
implied  malice. 

[Kd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  369 ;  Dec.  Dig.  <^=>124(3).] 

11.  lilBKI,    AND     SlAITDSB     *=»111— OrFKlt    01 
RKnUlCTION— MmOATION. 

In  an  action  for  libd  against  a  newspaper 
and  the  writer  of  an  article,  evidence,  as  to  the 
paper's  owner's  telling  plaintlfE  that  if  he  want- 
ed any  statement  or  explanation  of  the  matter 
printed  they  would  be  glad  to  print  it  for  him, 
was  properly  excluded,  the  transaction  having 
taken  place  after  suit  was  brought,  so  that  It 
could  not  be  considered  in  mitigation  even  if  it 
were  an  offer  of  retraction. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ti  316-324;  Dec.  Dig.  «=» 
111.] 

12.  WlTNMSia   *=b414(1)  —  CJOBBOBOBATION — 
EVIDKNOE  —  DOOUKBNTB  —  PbIVATB      MbMO- 

BANDA— LrvK  Stock  Rxoisteb. 
In  an  action  for  libel  against  a  newspaper 
and  a  party  who  wrote  a  letter  to  its_  public 
forum,  the  letter  charging  plaintiff  with  ob- 
taining the  registration  of  hogs  by  forging  pedi- 
grees, the  notations  appearing  on  the  individual 
defendant's  private  hog  register,  as  to  disposi- 
tion of  certain  pigs,  were  properly  excluded, 
where  its  only  purpose  was  to  corroborate  de- 
fendant's testimony  to  the  facts  shown  by  them. 

[Kd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1287 ;   Dec.  Dig.  <8=»414(1).] 

Appeal  from  Circuit  Court,  Buchanan 
County ;  Arch  B.  Davfe,  Special  Judge. 

Action  by  Ulysses  8.  Byrne  against  the 
News  Corporation  and  Robert  I.  Young. 
From  a  Judgment  for  plaintiff  against  both 
defendants,  they  appeal.  Judgment  reversed, 
and  cause  remanded. 

Ludan  J.  Eastin  and  Culver  &  Phillip,  all 
of  St.  Joseph,  for  appellants.  Randolph  & 
Randolph,  of  St.  Joseph,  for  respondent 

TRIMBLE,  J.  This  Is  an  action  for  libel. 
Defendant  Robert  I.  Young  is  a  farmer  near 
St.  Joseph,  tCnd  defendant  News  Corporation' 
publishes  a  daily  (except  Sunday)  newspa- 
per In  said  city,  called  the  "St  Joseph  News- 
Press,"  which  has  a  circulation  of  40,000 
copies  a  day,  covering  not  only  the  city  but 
also  Northwest  Missouri,  Eastern  Kansas, 
and  Southern  Iowa.  Plaintiff  resided  near 
said  city  and  was  a  breeder  and  seller  (tf 
pure-bred,  pedigreed,  and  registered  Poland 
China  bogs.  These  pedigrees,  the  petition 
alleged,  he  registered  in  the  Herd  Register 
of  the  Standard  Poland  China  Record  Associ- 
ation having  its  headquarters  at  Maryville, 
Mo.,  and  the  pedigrees  thus  registered  were 
furnished  by  him  to  buyers  of  his  animals. 

A  column  called  "The  People's  Fornm"  was 


maintained  in  said  paper,  wherein  Individu- 
als might  express  their  opinions  on  current 
topics  or  anything  else  that  was  fit  for  pub- 
lication and  not  abusive.  The  defendant 
Young  wrote  an  article,  or  communication  in 
the  form  of  a  letter  to  the  editor,  and  sent 
it  through  the  mail  for  publication  in  said 
column,  and  it  duly  appeared  therein  on  Sep- 
tember 18,  1914.  Plaintiff  thereupon  brought 
this  suit.  Said  article  Is  here  set  forth  in 
full,  the  portion  thereof  charged  to  be  and 
declared  on  as  libelous  being  put  by  us  hi 
italics,  as  follows: 
"St.  Joseph  Stock  Breeder's  View  of  the  Fair. 

"Editor  News-Press:  In  an  editorial  appear- 
ing in  your  much  esteemed  paper  you  say:  "Onr 
own  dairymen  did  not  exhimt  because  tbey  were 
afraid  thejr  would  be  outclassed  by  the  nonren- 
dent  exhibitors.'  I  know  it  to  be  a  fact  that 
there  are  three  herds  of  dairy  cattle  within  two 
miles  of  the  city  limits  of  St  Joseph,  Mo.,  that 
won  more  prizes  at  the  World's  Fur,  St  Loms, 
Mo.,  than  any  three  herds  in  the  United  States. 
Then  why  say  we  are  afraid  to  exhibit  at  a  tri- 
Btate  fair?  I  can  mck  an  exhibition  herd  from 
these  three  herds  that  with  any  kind  of  a  fair 
man  for  judge,  can  win  against  the  whole  worid. 

"We  want  a  tristate  or  national  fair  at  St 
Joseph  if  the  dtizens  of  St  Joseph  have  a  mind 
to  back  it  up.  St  Joseph  is  too  bi^  a  town  to 
fall  back  into  the  county  fair  busmeas.  The 
fair  association  has  made  a  few  mistakes  and 
this  reminds  us  that  th^  who  make  no  mia- 
takes  never  made  much  m  anything. 

"I  exhibited  at  a  fair  last  vear,  and  when 
the  cattle  were  led  out  into  the  show  ring  I 
made  the  discovery  that  I  had  very  strong  com- 
petition. Not  that  the  other  exhibitor  had  bet- 
ter cattle  than  I  had,  but  the  judge  who,  by  the 
way  was  also  imported,  was  none  other  than  a 
partner  of  my  strongest  opponent  When  th( 
show  was  over  the  judge  (_?)  came  to  me  and 
said:  'You  have  a  very  choice  heifer  there,  and 
I  am  sorrv  she  did  not  win  first  What  will  yoa 
take  for  her?'  A  price  was  named — ^he  bought 
the  heifer,  and  in  ten  minutes  afterward  made 
the  statement  to  a  Mend  of  mine  that  she  was 
the  best  heifer  he  ever  saw.  If  she  was  why 
did  she  not  win  first  piise? 

"I  bought  a  load  of  feed,  and  after  dragging 
it  three  miles  through  the  gumbo  I  was  informed 
that  I  must  buy  m^  feed  from  a  firm  that  bad 
bought  the  concession.  This  firm  had  doubled 
the  price  of  feed  and  straw.  A  foreign  exhibitor 
stole  my  clipping  machine,  cnrrycomb,  brush  and 
twenty-two  halters.  I  had  him  located  all  right 
but  the  management  told  me  it  was  too  sma^  a 
matter  to  bother  about  I  made  a  county  n- 
hibit  and  over  200  private  exhibits.  My  son 
made  an  exhibit  in  the  boys'  department  Mj- 
son  was  ruled  out  and  my  private  exhibits  were 
all  ruled  out  because,  as  the  farm  adviser  supe^ 
intendent  of  agriculture,  who  had  never  seen  a 
two-row  com  cultivator  until  he  came  to  the 
county  in  which  the  fair  was  held,  decided  that 
he  had  never  seen  anything  of  the  kind  in  the 
Ozarks  and  he  would  not  allow  one  man  to 
make  so  manj  entries.  The  fact  is:  The  su- 
perintendent bad  a  lot  of  exhibits  that  he  wai 
making  for  a  few  special  friends. 

"I  am  not  a  'boss'  man  and  know  nothiai; 
about  that  department,  hut  the  tuperintendent 
of  th«  »win«  iepartment  wo*  a  Aiimm«r.  Then 
i»  a  nwnber  of  forged  pediareat  of  hogs  m  l»e 
«ecr«tary'«  office  to  hi*  credit,  and  swine  breei- 
ers  were  disgusted.  Why  place  such  a  man  in 
such  a  position?  I  did  not  show  at  said  fair 
this  year.  Robert  I.  Young." 

The  petition  then  alleged  that  a  fair  was 
held  in  St.  Joseph  in  September,  1913,  and 
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another  in  Aagnat,  1914,  and  that  In  both 
yean  plaintiff  was  "Buperlntendent  of  the 
swine  department,"  and  that  said  fact  was 
well  known  to  the  public,  the  patrons  of  said 
&lr,  plaintur's  friends  and  neighbors,  and  to 
breeders  generally  throughout  the  territory 
tributary  to  St  Joseph.  The  petition  alleged 
that  defendant,  by  means  of  said  false  and 
libelous  article  and  publication,  Intended  to 
charge,  and  did  charge:  That  plalntlfF  "by 
ftilse  pretense,  to  wit,  by  means  of  false, 
forged,  and  untrue  pedigrees  in  writing  did 
obtain  the  registration  of  certain  swine  in  the 
Herd  Register  of  the  Standard  Poland  China 
Record  Association  at  its  office  at  Maryvllle, 
Missouri":  that  "the  plaintlfT  did  knowing- 
ly, in  writing,  give  a  false  pedigree  of 
swine";  that  "the  plalntift  had  knowingly 
and  willfully,  falsely  and  fraudulently  sign- 
ed some  name  other  than  his  own  to  pedigrees 
of  swine,  and  filed  same  in  the  office  of  the 
secretary  of  the  Standard  Poland  China  Rec- 
ord Association  at  MaryrUle,  Missouri";  and 
that  said  defendants,  by  said  false  and  libel- 
ous matter,  "Intended  to  charge  and  did 
charge  the  plaintiff  with  having  commtited 
the  crime  of  obtaining  from  the  said  Stand- 
ard Poland  China  Record  Association  the 
registration  of  hogs  by  knowingly,  and  in 
writing,  making  and  filing  false,  forged,  and 
untrue  pedigrees  of  such  hogs." 

A  trial  resulted  in  a  verdict  and  judgment 
against  both  defendants  for  $1,000  actual 
and  $4,000  punitive  damages.  Both  have 
appealed. 

The  article  does  not  refer  to  plaintiff  by 
name.  It  will  be  observed  that,  after  speak- 
ing of  the  St  Joseph  fair,  it  then  takes  up, 
at  the  beginning  of  the  third  paragraph,  the 
consideration  of  some  other  fair  not  named 
or  identified  in  any  way.  It  says,  "I  ex- 
hibited at  a  fair  last  year,"  and  then  goes 
on  to  relate  the  troubles  and  difficulties  he 
bad  at  that  fair,  and  says  his  and  his  son's 
exhibits  were  ruled  out  because  a  certain 
official  had  never  seen  a  two-row  com  culti- 
vator until  he  came  "to  the  county  In  which 
the  fbir  was  held."  Another  reason  given 
why  his  exhibits  were  ruled  out  at  that  fair 
was  l)ecanse  the  sujwrintendent  thereof  "had 
a  lot  of  exhibits  he  was  making  for  a  few 
special  friends."  And  then  comes  the  part 
complained  of  as  libelous,  and  the  article 
closes  by  saying,  "I  did  not  exhibit  at  said 
fair  this  year."  Now,  on  the  face  of  the 
article,  what  fair  was  it  where  there  was  a 
superintendent  of  swine  who  had  forged  pedi- 
grees? Taking  the  article  as  it  reads  on  its 
face.  It  was  some  unnamed  fair  of  last  year 
at  which  the  author  exhibited,  at  wbich  he 
Iiad  so  much  trouble,  at  which  so  many  of 
his  exhibits  were  improperly  ruled  out,  and  at 
which  he  did  not  ei^ibit  this  year. 

[1]  This  being  so,  the  Jury  should  have 
been  required  to  find  that  the  readers  of 
said  article  understood  that  it  referred  to 
plaintiff.  If  they  would  not  understand  that 
plaintlfl  was  the  superintendent  mentioned, 


then  there  was  no  libel  as  to  him ;  for  "the 
gravamen  of  an  action  for  libel  is  not  injury 
to  the  plaintiff's  feelings,  but  damage  to  his 
reputation  in  the  eyes  of  others.  It  is  not- 
suffldent  therefore,  that  the  plaintiff  should 
understand  himself  to  be  referred  to  in  the 
article.  It  is  necessary,  to  constitute  libel, 
that  others  than  the  plaintiff  should  be  in 
a  position  to  understand  that  the  plaintiff 
is  the  person  referred  to."  Duvivier  v. 
French,  104  Fed.  278,  loc.  dt  280,  43  O.  C. 
A.  529,  531. 

[2]  Neither  is  it  enough  to  constitute  libel 
that  the  defendants  knew  of  whom  they  were 
writing.  Persons  other  than  these  must 
have  reasonably  understood  that  plaintiff 
was  the  man  referred  to.  Same  case,  104 
Fed.  281,  43  0.  C.  A.  628.  It  may  be  that 
the  allegations  of  the  petition  and  the  proof 
that  plaintiff  was  the  "superintendent  of  the 
swine  department"  of  the  St.  Joseph  fair 
in  both  years  of  1913  and  1914,  and  that  this 
was  well  known,  would  be  sufficient  to  en- 
able the  Jury  to  say  that  readers  of  the  arti- 
cle would  understand  that  plaintiff  was  the 
man.  But  they  should  have  been  allowed  to 
so  find  and  should  hare  so  found  before  re- 
turning a  verdict  in  plaintiff's  favor.  Plain- 
tiff's first  instruction,  however,  covered  the. 
case  and  authorized  a  verdict  without  requir- 
ing the  jury  to  find  that  the  readers  of  the 
article  so  understood  it    It  reads: 

"The  court  inatnicts  the  Jury  that  it  stands 
admitted  in  this  case  that  the  defendants  made 
the  publication  set  out  in  the  plaintifTs  peti- 
tion of  and  concemlnc  the  plaintiff.  Therefore 
the  court  instructs  the  jury  that,  if  they  find 
and  believe  from  the  evidence  that  the  publica- 
tion complained  of  is  false  and  libelous,  they 
should  return  a  verdict  for  the  plaintiff;  and 
the  jury  are  further  instructed  that  in  deter- 
mining the  amount  of  actual  damaces  sustain- 
ed by  the  plaintiff,  if  any,  you  will  take  into 
consideration  such  injury,  if  any,  as  was  natu- 
rally and  probably  done  to  the  plaintiff's  repu- 
tation, and  to  his  business  and  character,  and 
such  damafres  as  he  may  have  suffered  because 
of  mental  anguierh,  shame,  and  humiliation,  if 
any,  you  believe  he  has  suffered  by  reason  of 
such  publication." 

[3]  It  cannot  be  said  that  the  article  con- 
clusively shows  on  its  face  what  fair  It  la 
dealing  with,  at  which  there  was  a  superln-< 
tendent  of  swine  who  had  forged  pedigrees. 
It  was  for  the  jury  to  say  wliat  fair  the 
readers  of  the  article  would  understand  was 
meant  Where  the  article  is  ambiguous,  ei- 
ther as  to  its  meaning  or  as  to  the  person 
to  whom  it  applies,  there  must  be  some  proof 
that  third  persons  understood  its  actual 
meaning  and  also  understood  to  whom  the 
words  applied.  28  Cyc.  362,  452.  453;  Wls- 
ner  v.  Nichols,  166  Iowa,  16,  143  N.  W.  1020, 
1025;  De  Witt  v.  Wright,  67  CaL  676. 

As  stated,  there  was  no  proof  that  the 
readers  understood  that  plaintiff  was  charg- 
ed with  the  forgery  alleged.  We  do  not  un- 
derstand that,  because  plaintiff  said  his  b1> 
tentlon  was  called  to  the  article,  this  sup- 
plied that  proof;  but,  if  it  did,  the  Jury 
should  still  be  allowed  and  iequb*ed  to^jpan^ 
on  the  matter.  Digitized  By  VjV:»t.^l^ 
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Nor  did  the  defendants,  either  by  tbelr 
respective  answers  or  In  the  course  of  trial 
or  by  their  proof,  concede  that  the  readers 
of  said  article  would  understand  It  as  ap- 
plying to  plaintiff.  These  things  had  no  ref- 
erence whatever  to  the  construction  the  read- 
ers would  put  on  the  article  or  their  under- 
standing as  to  whom  was  meant.  Conse- 
quently, we  are  of  the  opinion  that  Instruc- 
tion No.  1  for  plaintiff  was  erroneous 

[4]  And  for  the  same  reason  instruction 
No.  8  was  also  erroneous.    It  reads: 

"The  jury  are  inBtructed  that  the  defendants 
in  thia  case,  ander  the  evidence,  are  making  but 
one  defense,  and  there  ia  only  one  point  at  is- 
ine  between  the  plaintiff  and  the  defendants, 
and  that  ia  whether  or  not  the  pablication  com- 
plained of  and  shown  in  evidence  was,  so  far  as 
It  relates  to  tUs  plaintiff,  true  or  false;  and 
the  jury  are  instructed  that  the  burden  of  proof 
in  this  case  upon  that  issue,  as  to  whether  .or 
not  said  pablication  was  true  or  false,  is  upon 
the  defendants  to  show  to  the  reasonable  satis- 
faction of  the  jury  and  by  a  preponderance  of 
the  evidence  that  said  publication  with  refer- 
ence to  this  plaintiff  was  true,  and  if  the  defend- 
ants have  failed  to  prove  to  the  satisfaction 
of  the  jury  and  by  a  preponderance  of  the  tes- 
timony that  said  publication,  as  it  referred  to 
the  plaintiff,  was  true,  then  your  verdict  must 
be  for  the  plaintiff." 

There  was  more  than  "(ae  point"  at  is- 
sue, or,  at  any  rate,  more  than  one  thing  was 
required  to  l>e  found  by  the  Jury  before  plain- 
tiff could  recover.  Whether  the  charge  in  the 
article  was  true  or  false  was  one,  and  wheth- 
er any  third  person  understood  It  to  refer  to 
plaintiff  was  another.  If  tadeed  there  were 
not  still  others. 

These  are  errors  which  call  for  a  reversal 
and  a  remanding  of  the  case.  Inasmuch  as 
the  case  is  to  be  retried,  we  must  notice 
some  other  points  raised  by  defendants. 

[6]  In  view  of  the  answers  of  both  de- 
fendants that  they  published  the  words  com- 
plained of  as  libelous,  and  alleged  that  they 
were  substantially  true,  and  attempted  to 
establish  their  truth  by  offering  evidence 
tending  to  show  that  plaintiff  did  file  a  false 
pedigree  of  swine  in  the  office  of  the  secre- 
tary of  the  association  at  MaryviUe  and  did 
.thereby  obtain  the  registration  of  a  false 
pedigree  as  charged  in  plaintiff's  innuendo, 
we  do  not  tlilnk  plaintiff's  instructioa  was 
erroneous  because  it  failed  to  require  the 
Jury  to  specifically  find  according  to  the  In- 
nuendo. Section  4589,  R.  S.  Mo.  1009,  makes 
It  a  misdemeanor  to  obtain  a  false  pedigree 
by  such  means.  And  the  Inevitable  and  nec- 
essary conclusion  to  be  drawn  from  defend- 
ants' answers  and  evidence  is  that,  if  such 
evidence  was  true,  the  plaintiff  was  guilty 
within  the  meaning  of  the  words  charged 
and  of  the  innuendo  laid.  There  was  there- 
fore no  dispute  as  to  the  meaning  of  the 
words,  but  only  whether  they  were  true.  If 
they  wore  false,  then  they  were  libelous  per 
se;  hence  ail  that  the  Jury  had  to  do,  as  to 
this  particular  feature  of  the  matter,  was  to 
say  whether  they  were  false  or  not.  There 
being  no  issue  as  to  the  sense  or  meaning  In 


which  the  words  were  used,  the  Jury  were 
not  required  to  find  whether  they  had  the 
meaning  given  them  by  the  Innuendo,  and 
hence  the  instruction  was  not  erroneous  In 
tills  regard. 

[8, 7]  Properly  speaking,  the  Instruction 
should  have  explicitly  told  the  Jury  the  pre- 
cise statement  in  the  article  tliat  was  claimed 
to  be  fiklse  and,  if  false,  libelous ;  and  should 
not  have  referred  to  them  In  such  general 
terms  as  "the  publication  complained  ot" 
Of  course.  In  determining  whether  the  al- 
leged false  statement  was  a  libel,  the  Jury 
could  take  the  entire  article  Into  considera- 
tion; but,  as  the  instruction  Is  now  drawn, 
the  Jury  might  think  that,  If  any  part  of 
the  article  was  false,  the  same  was  UI)eIoas 
although  the  part  they  thought  was  false 
might  not  be  the  particular  part  declared  on 
as  libelous.  While  the  part  In  relation  to 
false  i>edigrees  wai|  the  portion  declared  on 
In  the  petition  as  libelous,  yet  the  entire  ar- 
ticle was  set  out;  and,  of  course,  by  refer- 
ring to  the  pleadings  and  analyzing  them 
with  the  trained  ability  of  a  legal  mind,  one 
would  know  what  particular  words  were  re- 
ferred to  in  the  Instruction,  but  the  jury 
should  not  be  required  to  refer  to  the  plead- 
ings to  ascertain  what  the  precise  statement 
was  that  they  must  find  to  be  false  In  order 
to  find  libel.  Even  If  defendant  Young's  in- 
struction Na  3  stated  specifically  the  pre- 
cise words  which  the  Jury  were  to  say  were 
true  or  false,  which  may  perhaps  bUve  pre- 
vented the  Jury  from  being  misled,  yet  plain- 
tiff's instruction  Is  complete  in  Itself  and  di- 
rects a  verdict  without  requiring  the  Jury  to 
find  the  facts  upon  wliich  the  case  was  bas- 
ed. To  avoid  any  misunderstanding  of  the 
effect  of  the  two  instructions,  the  plaintlCa 
instruction  should  clearly  set  forth  Jost  what 
the  Jury  were  asked  to  decide  was  false  or 
true.  In  tliis  way  the  Issue  would  l>e  set 
before  them  sharp,  clear,  and  distinct,  and 
with  no  danger  of  mistake. 

It  is  conceded  there  was  no  actnal  malice 
on  the  part  of  the  newspaper.  Tliere  was 
evidence  also  tending  to  show  actual  malice 
on  the  part  of  Young.  He  had  had  contri> 
versies  and  litigation  with  plaintlfC  before. 
The  two  defendants  were  sued  Jc^tlv. 
Plaintiff  asked,  and  the  court  gave,  the  fol- 
lowing Instructions  on  malice  and  damages: 

"(5)  The  jury  are  instracted  that  in  law  there 
are  two  kinds  of  malice — malice  in  fact  anJ 
malice  in  law.  By  'malice  in  fact'  ia  meant  ac- 
tual spite  and  ill  will  toward  a  person:  by  "mal- 
ice in  law'  is  meant  the  intentional  doing  of  t 
wrongful  act  without  legal  Jastification  or  u- 
cuse. 

"You  are  further  instructed  that.  If  xon  hi- 
lieve  that  the  publication  herein  complained  "'. 
was  libelous  and  false,  you  may  infer  that  it  was 
maliciously  done. 

"You  are  further  instructed  that  if  yon  be- 
lieve and  find  from  the  evidence  that  the  pub- 
lication herein  complained  of  was  maliciously 
made,  as  defined  in  these  instructions,  tfaf^o. 
in  addition  to  the  actual  damages  you  may  b--- 
lieve  the  plaintiff  to  have  suffered,  you  may  al- 
low such  exemplary  or  punitive   aaimages  u 
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ander  all  the  drcamstances  you  think  the  de- 
fendants ought  to  be  punished." 

"(10)  The  jury  are  instructed  that  In  law 
there  are  two  kinds  of  damages — actual  dam- 
agea  and  punitive  damages.  'Punitive  damage*' 
are  entirely  within  the  discretion  of  the  jury 
and  are  ^owed  in  thoere  cases  where  the 
wrongful  acts  of  the  defendant  have  been  char- 
acterized by  willfulness,  malidouBness,  and  ill 
will,  and  such  damages  are  for  the  purpose  of 
punishing  the  defendant  for  the  willful  and  ma- 
licious acts,  and  cautioning  the  defendant  against 
the  repetition  of  such  acts. 

"You  are  therefore  instructed  that  if  you  be- 
lieve and  find  from  the  evidence  that  the  pub- 
lication herein  complained  of  was  maliciously 
made,  as  defined  in  these  instructions,  then,  in 
addition  to  the  actual  damages  you  may  believe 
the  plaintiff  to  have  suffered,  you  may  in  your 
discretion  allow  such  exemplary-  or  punitive 
damages  as  under  all  the  circumstances  you 
think  the  defendants  ought  to  be  punished." 

"(13)  The  Jury  are  inatrnsted  that,  when  a 
publication  charges  the  person  named  in  the 
publication  with  dishonest  conduct  with  refer- 
ence to  his  business,  the  law  presumes  that  the 
person  so  mentioned  la  damaged  thereby,  and  it 
18  not  necessary  for  him  to  prove  any  damages 
whatever.  If  therefore  the  jury  believe  and 
find  from  the  evidence  that  the  publication 
shown  in  evidence  is  libelous  and  charges  the 
plaintiff  with  dishonest  conduct  and  that  such 
charges  have  not  been  shown  to  be  true,  then 
the  jury  should  find  actual  damages  in  favor  of 
the  plaintiff,  and.  If  the  jury  also  find  that  the 

gublication  was  malicious  as  defined  in  other 
istmctiona,  they  may  also  award  to  the  plain- 
tiff punitive  daiaages,  aa  stated  in  other  in- 
stmctiona." 

ft]  The  defendant  newspaper  prayed,  but 
the  court  refused,  the  following:  ■ 

"If  you  find  from  the  evidence  that  as  a  mat- 
ter of  fact  the  News  Corporation;  acting 
through  its  officers  and  agent  who  caused  the 
article  complained  of  to  be  pubUshed,  was  not 
actuated  by  any  malice  whatever,  but  made 
such  publication  in  good  faith,  believing  the 
same  to  be  true,  and  that  at  the  time  aaid  of- 
ficers and  agents  so  making  said  publication 
had  good  grounds  to  believe  and  did  believe  said 
article  to  be  true,  and  in  the  exercise  of  care 
on  their  part  would  not  have  otherwise  be- 
lieved, then  you  cannot  find  any  punitive  dam- 
ages against  said  defendant  the  News  Corpora- 
tion." 

"If  you  find  from  thi.>  evidence  that  as  a  mat- 
ter of  fact  the  News  Corporation,  acting 
through  its  officers  and  agents  who  caused  the 
article  complained  of  to  be  published,  was  not 
actuated  by  any  mftllce  whatever,  but  made 
anch  publication  in  good  faith,  believing  the 
same  to  be  true,  and  that  at  the  time  said  offi- 
cers and  agents  so  malting  said  publication  had 
good  grounds  to  believe  and  did  beUeve  said  ar- 
ticle to  be  true,  and  in  the  exercise  of  care  on 
their  part  would  not  have  otherwise  believed, 
then  you  cannot  find  any  punitive '  damages 
against  either  of  the  defendants." 

These  two  instructiona  were  properly  re- 
fused. Under  the  conceded  facts  in  the  case 
there  was  malice  In  law  In  pabllshlng  the 
article  if  It  was  false.  The  two  instractions 
told  the  jury  that,  under  certain  circumstanc- 
es, they  could  not  find  any  punitive  damages 
against  the  paper.  The  circumstances  de- 
tailed in  the  instruction  were  not  sufiicient 
to  eliminate  malice  in  law,  and  yet  the  Jury 
were  told  that,  if  they  found  such  facts,  they 
oonid  not  find  punitive  damages. 

[f ]  If  tbe  Jury  found  the  statement  In  the 
aitlde  was  false,  then  It  was  within  tbe 


discretion  of  the  Jury  wbetbeii  they  would 
give  punitive  damages  or  not,  and  they  could 
not  properly  be  told  they  must  not;  for, 
whatever  may  be  the  rule  in  other  Jurlsdic- 
tloDB,  the  rule  in  Missouri  is  that  the  Jury 
may  award  punitive  damages  based  merely 
on  malice  implied  by  law.  Theyl  are  not 
required  to  find  actual  or  express  malice  be- 
fore they  can  award  punitive  damages.  Cal- 
lahan T.  St  Louis  Transit  Co.,  122  Mo.  855, 
26  &  W.  1020,  43  Am.  St  Sep.  683 ;  Arnold  v. 
Sayings  Co.,  76  Mo.  App.  159;  Ickenroth  v. 
St  Louis  Transit  Co.,  102  Ma  App.  507,  77 
S.  W.  162;  18  Am.  &  Eing.  Bncy.  of  Law  (2d 
Ed.)  1003. 

[10]  With  reference  to  plaintiff's  instruc- 
tions above  set  forth,  it  seems  to  us  that  in- 
straction  No.  10  was  an  invitation  to  the 
jury  to  consider  the  actual  malice  on  the 
part  of  one  of  the  defendants  in  fixing  the 
amount  of  the  punttive  damage  it  would  as- 
sess against  both,  without  regard  to  whether 
the  other  defendant  was  guilty^  of  actual  or 
implied  malice.  Nof  doubt  tbe  Jury  onuld 
assess  punitive  damages  against  both  where 
one  was  guilty  of  actual  and  the  other  of 
implied  malice  only.  But  an  assessment  if 
any,  of  punitive  damages,  must  be  in  one 
amount  and  against  both  defendants.  There 
can  be  but  one  Judgment  and  there  cannot 
be  a  heavier  assessment  against  one  than 
against  the  other.  The  jury  therefore  can- 
not assess  punitive  damages  in  any  larger 
sum  than  tlie  amount  which,  in  reason,  they 
think  should  be  laid  upon  tbe  defendant 
that  is  least  cnlpable  and  for  that  reason 
should  be  punished  least  It  is  true,  tbe 
Jury  may  award  punitive  damages  to  the 
same  extrait  against  both,  where  one  is  guilty 
of  actual  malice  and  the  other  of  Implied 
malice  only;  but  we  all  know  the  natural 
tendency  is  to  give  a  larger  amount  of  puni- 
tive damages  for  actual  malice  than  where- 
malice  is  only  implied  by  law.  Now  instruc- 
tion Na  10,  in  defining  'punitive  damages," 
say^  they  are  allowed  in  cases  where  the 
wrongful  acts  of  tbe  defendant  have  been 
characterised  by  ill  will,  and  that  such  dam- 
ages are  for  tbe  purpose  of  punishment  and 
to  caution  the  defendant  against  repeating 
such  acts.  The  Instruction  then  says  that, 
if  the  publication  was  made  with  the  malice 
defined,  then  punitive  damages  may  be  given 
in  such  sum  as  tbe  Jury  thinks  the  defendants 
ought  to  be  punished.  Punitive  damages 
are  allowed  in  libel  suits  whether  tbe  malice 
be  actual  or  merely,  legal.  Tbe  different 
kinds  of  malice  had  already  been  defined  in 
Instruction  No.  6,  and  the  Jury  were  told 
that  If  they  found  malice — ^1.  e.,  malice  of  any 
kind — ^they  could  allow  punitive  damages. 
In  the  latter  halves  of  the  three  instructiona 
5, 10,  and  13,  the  Jury  were  told  over  and  over 
again  that  they  could  allow  punitive  dam- 
ages. There  is  no  need,  in  this  state,  of  the 
existence  of  actual  malice  in  order  to  Justify 
punitive  damages.    Hence  there  was  no  neoes-^> 
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slty  for  Instractloii  Na  10  to  refer  again  to 
actual  malice  and  in  that  connection  to  tell 
the  jury  punitive  damages  were  to  cantlon 
tbe  defendant  against  the  repetition  of  such, 
and  that  they  conld  allow  such  pimitlTe 
damages  as  they  thought  the  defendants 
ought  to  be  punished.  Such  ringing  of  the 
changes  on  punitive  damages  and  actual 
malice  could  not  fall  to  have  a  prejudicial 
effect  and  create  In  the  minds  of  \  tbe  Jury 
that  they  should  measure  the  punitive  dam- 
ages according  to  the  actual  malice  of  one 
defendant  rather  than  according  to  tbe  legal 
malice  of  the  other.  We  do  not  wish  to  be 
understood  as  meaning  to  say  that  the  jury 
could  not  do  this  If  they  saw  fit  No  doubt 
they  can,  and  under  some  circumstances  they 
should,  but  what  we  are  saying  Is  that  they 
should  not  be  given  an  Instruction  to  do  so 
by  repeated  Instructions  on  punitive  dam- 
ages. By  having  so  nuiny  Instructions  on 
them  and  by  laying;  an  unnecessary  stress 
upon  actual  malice  in  No.  10,  the  jury  were, 
impliedly  at  least,  invited  to  assess  the 
amount  of  punitive  damages  with  reference  to 
the  actual  malice  of  one  defendant  rather 
than  the  legal  nutllce  of  the  other,  who 
might  otherwise  be  denned  worthy  of  less 
punishment. 

[11]  The  evidence  as  to  tbe  paper's  owner 
teUlng  plalntitr,  if  be  wanted  any  statement 
or  explanation  of  the  matter  printed,  they 
would  be  glad  to.  print  it  for  Iiim,  was  prop- 
erly excluded.  This  was  after  suit  was 
brought,  and  therefore  could  not  be  consid- 
ered in  mitigation  even  if  it  were  an  offer  of 
retraction.  Evening  News  v.  Tryon,  42  Mich. 
649,  4  N.  W.  267,  S6  Am.  Bep.  460;  Dlnkel- 
splel  V.  New  York  lOventng  Journal,  42  Misc. 
Rep.  74,  85  V.  Y.  Snpp.  670.    As  the  matter 


appears  In  tbe  record,  however,  ft  Is  not  evoi 
an  offer  of  retraction. 

[11]  The  notations  appearing  on  tbe  de- 
fendant Toong's  private  hog  register  as  to 
what  he  did  with  certain  pigs  noted  to  have 
been  farrowed  by  two  sows  therein,  and  as  to 
what  became  of  other  pigs  of  said  sows, 
were  properly  excluded.  Defendant  testified 
of  his  ovra  knowledge  to  the  facts  shown  by 
these  notations.  They  did  not  refer  to  any 
fact  relating  to  pedigree  of  which  the  book 
was  a  record.  The  only  purpose  of  the  no- 
tations was  to  corroborate  defendant  Young's 
statement  that  he  bad  let  plaintiff  have  the 
pigs  of  one  pedigreed  sow  to  raise,  and  that 
(according  to  defendant  Young)  plaintiff  had, 
in  the  pedigree  supplied  to  the  Aasoclatloii 
Herd  Register,  registered  these  pigs  as  the 
pigs  of  a  different  sow.  These  notations  on 
the  register  were,  so  far  as  anything  on  the 
t&ce  of  the  book  itself  concerned,  such  u 
conld  have  been  placed  there  at  any  time. 
There  was  nothing  on  the  face  of  the  book  it- 
self, or  in  the  way  it  was  kept,  to  show  that 
they  must  have  been  made  before  and  not  aft- 
er a  controversy  had  arisen ;  aiid  a  controver- 
sy between  the  two  men  over  the  genuineness 
of  the  pedigrees  of  these  piga  registered  by 
plaintiff  had  existed  for  a  long  time  prior  to 
the  occurrence  on  which  thldl  litigation  is 
based.  The  notations  then  were  of  no  higher 
authority  or  greater  force  than  Young's  per- 
sonal testimony  which  be  could  and  did  give 
They  were  properly  excluded. 

This  covers  the  questions  which,  thus  far, 
appear  likely  to  occur  upon  a  retrial  of  the 
case. 

For  the  reasons  hereinabove  given,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 
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DOWSIiL  y.  WABASH  BY.  00.    (No.  U791.) 

(Kansas  CHt7  Court  of  Appeals.    Missouri.    Feb. 

21,  1916l    On  Motion  for  Rehearing, 

Dec.  18,  1916.) 

1.  ComiKBOx    9=327  —  Fkdebai.    Ekfiatebs' 
LiABiUTr  Act  —  "Xhf QAoiD  in  Intebstats 

COMKEBCB." 

A  section  man  engaged  in  the  service  of  de- 
fendant, an  Interstate  carrier,  and  who  when 
hurt  was  reitairing  a  side  track  leading  from  the 
main  track  to  scales  on  which  cars  destined  to 
other  states  were  weighed  to  ascertain  whether 
they  were  overloaded,  was  "engaged  in  inter- 
state commerce,"  and  might  sne  under  the  fed- 
eral Bmployers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat.  65  [U.  S.  Gomp.  St  1913, 
H  8657-866SD. 

[Eid.  Note.— 9\»  other  cases,  see  (Commerce, 
Cent  Dig.  i  25;  Dec.  Dig.  «=»27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Mastzb  afb  Skbvaht  «=>286(4)— Fbdebal 

CbCPLOTIBS'  liXABIUITT  AOT— QXTBBnOR   VOB 
JUBT— NKQUeKHOB. 

In  an  action  under  the  federal  Employers' 
Ldability  Act  for  injury  to  a  section  man  from  a 
defective  hammer  with  which  he  was  ordered 
to  use  old  sptkes  to  fasten  rails  to  new  ties,  evi- 
dence h^d  to  make  the  defendant's  negligence  a 
qneation  for  the  jury. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1011;  Dec.  Dig.  «=>286 
(4).] 

3.  Nbouoerck  «=3l01— Fxsebai.  Ekpi.otkbs' 

lOABIUTT    ACI^-COUPABATIVE    NeOLXOKNCB 

^Dauaobs. 
Where  the  causal  negligence  is  attributable 
partly  to  the  master  and  partly  to  the  Injured 
•mployi,  he  can  recover  only  a  diminished  sum 
bearing  the  same  rriation  to  the  full  dam- 
ages that  the  negligence  attributable  to  the 
master  bears  to  the  negligence  attributable  to 
both;  the  purpose  being  to  exclude  from  the  re- 
covery a  proportional  part  of  the  damages  cor- 
re8p<niding  to  the  employe's  contribution  to  the 
total  negUgeneeb 

[Ed.  Note.— For  other  cases,  see  N^igence, 
Cent  Dig.  U  85,  163,  164,  167 :  Dec.  Kg.  «=» 
101;  Damages,  Cent  Dig.  |  371.] 

Appeal  from  Clrcnlt  Court,  livingaton 
County;  Arcb   B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Action  by  Thomas  J.  Dowell  against  tbe 
Wabash  Ballway  Company.  Judgment  for 
plaintiff,  and  defendant  api>ealB.  Reversed, 
and  cause  remanded. 

3.  I/.  Mlnnls,  of  St  Louis,  Jones  &  Conk- 
llng,  of  Carrolton,  and  J.  M.  Davis,  of  Chll- 
llcotlie,  for  appellant  Scott  J.  Miller,  of 
dUUlootbe,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  Is  in 
damages  flowing  from  personal  injury  al- 
leged to  have  been  received  through  the  neg- 
ligence of  defendant  He  recovered  Judgment 
in  tbe  trial  court 

[1]  It  was  conceded  that  defendant  was  an 
Interstate  carrier,  and  the  evidence  showed 
that  plaintiff  was  engaged  In  its  service  as  a 
sectl<»  man,  and  his  particular  employment 
wben  hurt  was  repairing  a  spur  or  side  track 
leading  from  the  main  track  to  scales  on 
wbldi  oars  loaded  with  freight  destined  to 
otber  states  were  weighed  to  ascertain  If 


they  were  overloaded.  We  tblnk  he  was  en- 
gaged In  Interstate  service.  Eardwlck  r. 
RaUroad,  181  Mo.  App.  166,  161,  168  S.  W. 
328. 

[2]  Old  ties  were  being  removed  and  new 
ones  substituted,  the  old  spikes  being  used  to 
fttsten  the  rails  to  the  new  ties.  Tbe  spikes 
were  scattered  along  the  side  of  the  track 
about  as  they  had  been  pulled  out  of  the  old 
ties.  The  gietal  maul  or  hammer  used  to 
drive  tbe  spikes  was  very  much  battered  and 
its  face  was  quite  uneven.  It  had  a  defec- 
tive handle  made  by  the  foreman  out  of  a 
stick  he  cut  from  the  brush  nearby.  Plaintiff 
doubted  whether  the  hammer  was  safe, 
whereni)on  the  foreman  told  him  there  was 
no  otber.  So  of  the  spikes;  there  were  no 
other  than  the  old  ones  and  there  was  not 
enough  for  diolce  between  them — all  had  to 
be  used.  While  the  case.  In  its  facts.  Is 
strikingly  like  that  of  Miller  v.  Railroad,  175 
Mo.  App.  349, 162  S.  W.  290,  a  case  Instituted 
under  the  state  law,  yet  there  are  distin- 
guishing features  that  require  a  different  rul- 
ing from  that  made  in  that  case.  In  that 
case  the  servant  was  nslng  the  same  hammed 
he  had  been  using  and  it  had  become  defec- 
tive In  his  hands;  and  the  spikes  were  In 
quantity  sufficient  for  him  to  make  choice  of 
the  good  from  the  bad,  uninfluenced  by  the 
foreman.  While  In  this  case  the  handle  of 
the  hammer  was  one  Improvised  by  tbe  fore- 
man who.  In  effect,  ordered  plaintiff  to  use  It 
and  the  evidence  tends  to  show  that  he  bad 
no  choice  of  spikes.  -  Taking  bis  testimony  as 
true,  the  proper  Inference  is  that  be  was  or- 
dered to  use  all  the  spikes,  good  or  bad,  as 
well  as  the  hammer. 

[S]  But  plalntUTs  Instruction  on  tbe  meas- 
ure of  damages  is  attacked.  After  having 
stated  therein  that  although  plaintiff  may 
have  been  guilty  of  contributory  negligence, 
that  fact  would  not  bar  a  recovery,  the  fol- 
lowing was  added: 

"And  in  making  up  your  verdict  yon  will  on 
that  account  dimmish  the  amount  of  your  ver- 
dict he  should  have  received  had  he  not  been 
guilty  of  contributory  negligence  in  the  amount 
as  you  may  believe  his  negligence  contributed 
to  his  injury." 

This  was  erroneous.  Seaboard  Air  Line  T. 
Tllghman.  237  V.  S.  499,  35  Sup.  Ct  653,  69 
L.  Ed.  1069;  Norfolk  B.  R.  Co.  v.  Earnest, 
229  n.  S.  114,  33  Sup.  Ct  664,  67  L.  Ed.  1096, 
Ann.  Cas.  1914C,  172;  N.,  C.  &  St  L.  R.  R. 
Co.  V.  Banks,  156  Ky.  609,  161  S.  W.  664; 
L.  4  N.  Ry.  Co.  v.  Holloway,  168  Ky.  125, 
173  S.  W.  343.  Tbe  rule,  as  announced  In 
these  cases.  Is: 

"That  where  the  causal  negligence  is  attrib- 
utable partly  to  the  carrier  and  partly  to  the 
injured  employi,  he  shall  not  recover  full  dam- 
ages, but  only  a  diminished  sum  bearing  the 
same  relation  to  the  full  damages  that  the  negli- 
gence attributable  to  the  carrier  bears  to  the 
negligence  attributable  to  both;  the  purpose  be- 
ing to  exclude  from  the  recovery  a  proportional 
part  of  the  damages  corresponding  to  the  em- 
pIoy6's  contribution  to  the  total  negligence." 
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For  this  error  the  Judgment  must  be  re- 
versed, and  the  cause  remanded.    All  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  A  rehearing  was  granted  In 
this  case,  and  further  consideration  has  con- 
vinced us  that  there  is  no  good  cause  for 
complaint  against  the  conclusion  announced 
In  the  opinion  on  the  first  submission. 

We  have  been  cited  by  defendant  to  a  re- 
cent case  in  the  Supreme  Court  (Lowe  t. 
Railroad,  265  Mo.  587,  178  S.  W.  442)  as  an 
authority  in  support  of  Its  position  that  this 
plaintiff  failed  to  make  a  case  for  the  jury. 
That  case,  eertainly,  was  correctly  decided; 
but  it  bears  little  likeness  to  this  one.  There 
the  negligence  charged  was  furnishing  the 
Injured  servant  with  a  dull  pick  which  he 
"would  sink  Into  ties  and  pull  them  from 
Muder  the  loosened  rails.  It  had  frequently 
slipped  out  of  a  tie  as  the  servant  was  pull- 
ing and  he  thought  nothing  of  It,  when,  final- 
ly, not  having  braced  himself  for  such  an 
-occurrence,  he  fell  and  was  hurt.  He  had 
worked  with  the  pick  unsharpened,  practi- 
<»ny  all  the  time,  and  had  no  thought  of  any 
hurtful  result.  The  court  said  that  in  the 
absence  of  a  reason  to  apprehend  danger  of 
injury  by  the  use  of  the  pick  while  dull, 
there  arose  no  duty  on  the  part  of  the  rail- 
road company  to  keep  It  sharp. 

In  this  case  there  were  defective  spikes 
which  were  to  be  driven  with  a  defective 
hammer,  or  maul.  This  maul  was  about  10 
or  12  inches  long,  the  striking,  or  face,  end 
being  about  we  inch  and  a  half  in  diameter ; 
and  this  was  battered  and  worn  at  the  edg- 
es, while  the  handle  was  crooked  and  had 
been  cut  by  the  foreman  from  some  brush 
near  by.  The  spikes  to  be  driven  were  old 
ones  that  had  been  drawn  from  ties,  and 
they  were  bent  and  ill  shaped.  These  were 
to  be  used  by  plaintiff  by  the  order  of  the 
foreman. 

Without  setting  out  the  case  again,  it  will 
sufilce  to  say  that  we  are  satisfied  with  our 
disposition  of  It  on  the  first  hearing,  Includ- 
ing the  condemnation  of  the  Instruction. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


STATE  ex  ret  ALTON,  Pros.  Atty.,  t. 
SALLET.    (No.  11989.) 

(Kansas  CSty  Court  of  Appeals.     Misooari. 
Dee.  18,  1916.) 

1.  JUBT  «=>31(3)— In JUNOTiow— Abatement. 
While  an  injunction  will  He  to  abate  a  pub- 
lic nuisance,  although  the  maintaining  of  the 
nuisance  involves  a  crime,  there  must  be  proof 
of  the  nuisance  as  distinguished  from  the  mere 
crime,  and  it  will  not  lie  to  prevent  or  punish 
the  commission  of  a  crime,  which  would  evade 
the  constitutional  provision  for  a  jary^n  crimi- 
nal cases. 

CEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  206;   Dec.  Dig.  <8=>31(3).] 


2.  iNToxiOATina  liigxroBs  «=»275  —  Pcbuo 

NmSANCC— EVIDKKOE. 

In  a  suit  to  restrain  a  public  nuisance,  in 
selling  intoxicating  liquors,  evidence  held  not 
to  show  that  defendant  was  guiltr  of  maintain- 
ing a  public  nuisance,  as  distinguished  from  a 
mere  violation  of  the  Uquor  laws. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  (  411;   Dec.  Dig.  i3=>276.] 

Johnson,  J.,  dissenting. 

Appeal  frmn  Circuit  Court,  Benton  Goon- 
ty;    C.  A.  Calvlrd,  Judge. 

"Not  to  be  officially  published." 

Suit  for  injuncti<m  by  State  ez  rel.  T.  W. 
Alton,  Prosecuting  Attorney  of  Benton  Coun- 
ty, against  W.  B.  Salley.  Frmn  a  Judgment 
sustaining  the  bill,  the  defendant  appeals. 
Reversed. 

O.  C.  Barrett,  of  Warsaw,  and  W.  A.  Dol- 
larhlde,  of  Hermitage,  for  appellant  T.  W. 
Alton,  of  Warsaw,  for  respondent 

ELLISON,  P.  J.  This  proceeding  was  be- 
gun by  bill  In  equity  charging  defendant 
with  maintaining  a  public  nuisance  and  pray- 
ing that  he  be  enjoined  and  restrained  from 
continuing  such  nuisance.  The  trial  court 
sustained  the 'bill,  and  defendant  appealed. 

The  defendant  Is  the  proprietor  of  a  drug 
store  In  the  village  of  Fairfield,  Benton  coun- 
ty, and  the  charge  Is  that  he  sold  Intoxicat- 
ing liquors  Illegally,  and  that  he  so  con- 
ducted and  operated  his  business  that  It  was 
a  public  nuisance  as  that  term  is  defined  by 
the  law.  The  defense  is  that  there  was  a 
total 'failure  to  make  a  case  against  defend- 
ant, and  that  this  failure  not  only  appears 
from  the  whole  evidence,  but  from  the  tes- 
timony introduced  by  plaintiff  alone,  and  so 
we  have  concluded.  At  the  opening  of  the 
trial,  this  statement  was  made  by  the  court: 

"I  want  to  say  right  now  I  am  going  to,  in 
this  case,  disregard  the  technical  rules  of  evi- 
dence. What  I  am  interested  in  in  this  partic- 
ular case  is  to  get  the  facts,  and  in  order  that 
we  may  get  the  facts  I  am  going  to  disregard,  in 
this  particular  case,  the  technical  rules  of  evi- 
dence ordinarily  enforced  in  the  trial  of  a  Uw 
case,  it  being  an  equitable  case  before  the  court; 
and  that  will  apply  to  both  sides  of  the  case." 

Under  that  ruling  the  substance  of  the 
greater  part  of  the  evidence  was  of  hear- 
say character. 

The  great  preponderance  of  the  evidence 
Introduced  by  plaintiff  showed  that  detoid- 
ant  kept  a  "nice  drug  store;  he  has  patent 
medicines,  toilet  articles,  drug  sundries,  and 
groceries ;  so  far  as  I  know  I  think  he  does  a 
nice  business."  The  witnesses  stated  that 
they  never  saw  any  disorder  tttere — there 
were  no  disreputable  characters  there;  no 
dangerous  men — no  quarreling  or  flgbtlng. 
The  best  of  the  people,  Including  the  women 
of  the  village,  traded  with  defendant — going 
in  and  out  continuously.  Most  of  the  wit- 
nesses for  the  state  testifled  that  they  and 
their  families  traded  with  defendant  and 
that  he  was  a  well-respected  dtttea  of  the 
community. 
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Witnesses  for  the  state  were  allowed  to 
say  what  they  had  heard,  or  thought,  or  snS' 
pected  concemlnc  defendant's  storey  as  being 
the  place  where  persons  got  their  liquor  who 
were  seen  intoxicated  In  the  country  any- 
where from  one  to  ten  miles  distant;  not- 
Yrlthstandlng  the  well-proven  fact  that  In- 
toxicants were  sold  at  Warsaw,  the  county 
seat,  and  taken  to  the  country,  and  that  Uq- 
uora  were  shipped  from  there  to  different 
places. 

One  witness,  testifying  over  a  q>ace  of  ten 
years,  stated  that  on  one  occasion  an  intox- 
icated man  broke  a  showcase  in  his  store; 
and  at  another  time  an  intoxicated  man 
went  into  his  telephone  booth  and  vomited 
there.  He  did  not  know,  but  supposed  they 
got  their  liquor  from  defendant;  at  the 
same  time  he  admitted  that  whisky  went  out 
from  Warsaw  daily.  He  farther  testified 
generally  that  he  considered  a  man  who  sold 
llqaor  a  public  nuisance.  He  further  said 
that  barring  the  sale  of  liquor  defendant 
kept  a  nice,  clean  business.  He  was  asked  If 
he  was  "ever  attracted  over  there  [defend- 
ant's 8t<»e]  by  reason  of  any  knockdowns, 
fights,  or  anything  of  that  kind,"  and  answer- 
ed, "No;"  and  that  he  never  had  seen  "any 
thieves,  burglars,  roobers,  murderers,  cut- 
throats, or  pecwle  of  that  class  congregated 
there."  Though  "I  have  seen  bunches  con- 
gregated around  there,  I  don't  suppose  there 
were  any  thieves  or  robbers  among  them." 

As  a  fair  sample  of  a  large  part  of  the 
evidence,  Mr.  Wisdom,  who  lived  3^  miles 
In  the  country,  testified  that: 

"We  had  a  girl  that  worked  for  us  right  away 
after  camp  meeting,  that  told  us  she  got  out  of 
the  way  in  the  road  one  night  to  keep  from  get- 
ting ran  over;  she  had  to  jump  out  of  the  road, 
and  lost  her  overshoes,  and  almost  crippled  her- 
self; and  they  charged  up  and  got  off  to  assist 
her,  and  she  told  them  to  keep  back  and  keep 
ont  of  the  way;  she  would  take  care  of  her- 
self." 

Again,  a  Mr.  Suitor,  living  in  the  town  of 
Iconium  In  an  adjoining  connty  and  ten  miles 
west  from  defendant's  town  of  Fairfield,  tes- 
tifying in  answer  to  a  question  whether  "he 
knew  of  any  specific  case  where  they  have 
gone  to  Fairfield  and  got  it,"  answered, 
"Well,  only  my  son ;  he  went  to  Fairfield  and 
got  three  gallons  quite  a  while  back,  so  he 
says."  This  witness  stated  that  "nearly 
every  two  weeks  there  is  a  drunken  crowd  in 
Iconium;  suppose  they  all  come  from  Fair- 
field, from  what  I  can  find  out  by  the  talk." 
He  also  testified  that  "Saturday  night  a  man 
came  to  me  two-thirds  drunk  and  wanted  to 
borrow  a  dollar  to  go  to  Fairfield;  borrow 
a  dollar  from  me;  I  don't  know  wliat  he 
wanted  to  go  to  Fairfield  with  a  dollar  for." 
Another  witness,  living  six  miles  from  Fair- 
field, testlhed  that  the  father  of  a  boy  told 
him  .that  the  boy  told  the  father  that  he  fur- 
nished another  boy  the  money,  and  that  the 
latter  went  to  defendant's  and  bought  liquor. 

A  witness  was  asked  if  the  sale  of  Intox- 
ieatlng  liquor  conducted  by  defendant  was  a 


nuisance.'  The  question  was  objected  to  on 
the  ground  that  no  foundation  was  laid  for  it 
by  proof  that  the  liquors  came  from  defend- 
ant The  court  stated  that:  "Strictly  speak- 
ing, your  objection  is  good,  but  in  this  case 
I  have  decided  to  disregard  the  technical 
rules  of  evidence  and  to  try  to  get  at  the 
facts  in  the  best  way  I  can.  Tou  can  answer: 
Do  you  consider  it  a  public  nuisance?"  The 
answer  was:    "I  do — the  liquor  business." 

Another  witness,  living  eight  miles  from 
Fairfield,  testifying  in  answer  to  a  question 
if  he  knew  where  the  liquor  came  from,  an- 
swered: 

"Well,  there  was  a  young  fellow  there  at  our 
place:  that  is,  this  last  spring  a  year  ago; 
now  I  was  away  from  home;  it  was  on  Sunday ; 
my  wife,  if  I  understand  her  right,  she  said 
there  was  about  three  of  them,  running  their 
horses,  cursing  and  swearing;  and  out  into  my 
alfalfa  patch  there,  I  have  no  fence  along  the 
road;  as  I  went  to  church  that  night,  I  found 
one  young  man  that  I  would  call  him  drunk:  he 
smelt  like  a  drunk  man;  handled  himself  like  a 
drunk  man,  with  a  two  year  old  mule  tied  to 
his  leg ;  he  said  he  got  the  whisky  at  Fairfield— 
full  as  a  goose." 

The  evidence  on  the  i)art  of  the  defense  was 
made  up  of  the  testimony  of  men  and  women 
of  the  village,  merchants,  bankers,  members 
of  different  churches  and  others,  living  In 
such  proximity  as  necessarily  to  know  tf  de- 
fendant conducted  his  place  of  business  in 
disorder,  either  mild  or  riotous.  Men  and 
women  testified  (as  had  witnesses  for  plain- 
tiff) that  his  store  was  nice,  orderly,  and 
quiet.  That  he  enjoyed  the  patronage  of  the 
general  public,  including  the  women  and  chil- 
dren of  the  village  and  surrounding  country. 
Women  testified  that  they  frequently  sent 
their  little  boys  and  girls  for  purchases.  So 
overwhelming  was  this  character  of  proof, 
from  representative  people  in  the  village  and 
vicinity,  that  on  Its  being  admitted  by  the 
state  that  the  defendant  had  more  witnesses 
who  would  give  like  testimony,  the  examina- 
tion ceased.  It  will  be  unnecessary  to  make 
any  further  reference  to  the  evidence,  save 
a  short  statement  of  the  testimony  of  R.  W. 
Hudson  called  by  defendant.  He  whs  cash- 
ier of  the  bank  at  Fairfield,  a  member  of  the 
church,  and  had  been  school  commissioner  of 
the  county.  He  stated  that  defendant  "kept 
a  nice  decent  orderly  store,"  and  that  he  had 
"seen  nothing  of  immoral  or  wrong  character 
about  his  store."  That  he  (defendant)  en- 
joyed the  patronage  of  the  community  gener- 
ally, including  women  and  cliUdren.  That 
he  saw  a  disturbance  about  the  store  on  one 
occasion  four  years  prior  to  the  trial  which 
he  thought  was  traceable  to  liquor,  but  that 
the  parties  did  not  live  there  and  came  into 
the  village  already  intoxicated,  but  in  recent 
years  there  had  not  been  any  trouble,  though 
"once  In  a  while  hear  of  a  man'  Intoxicated." 
He  further  testified  that  defendant  owned  a 
store  wiien  he  (the  witness)  went  to  the  vil- 
lage ten  or  eleven  years  prior  to  the  trial  and 
sold  out;  "after  he  sold  out  we  had  three 
or  four  years  when  we  had  all  Unda  of  times 
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there  in  Fairfield;  It  was 'not  saft  to  be  on 
the  Btreets  there  for  three  or  four  years; 
that  Is,  f<Mr  women;  I  wotildnt  have  my 
wife  go  on  the  streets ;  but  Mr.  Salley  wasn't 
In  business  at  that  time;  later  on  they  pnt 
this  place  out  of  business,  selUng  booze  there, 
and  Mr.  Salley  built  this  bnlldlng  of  his 
own  and  imt  in  a  nice  drug  store  there,  and 
since  that  time  we  have  been  a  peaceable 
people  there  in  Fairfield,  as  far  as  I  see." 
The  witness  further  stated  that  it  was  gener- 
ally believed  that  defendant  sold  liquor,  but 
he  stated  he  very  often  saw  men  on  the  road 
coming  from  Warsaw  drunk  as  he  came 
Over  on  Saturday  evenings,  and  that  he  saw 
more  men  drunk  on  that  road  than  he  ever 
saw  at  Fairfield. 

When  the  evidence  in  behalf  of  the  state  la 
analyzed  it  is  found  to  be  practically  value- 
less. Not  that  the  testimony  was  not  given 
by  good  and  conscientious  people,  for  they 
were,  in  great  part  at  least,  we'  Judge  the 
best  of  law-abiding  citizens.  But  their  testi- 
mony shows  on  its  face  that  they  knew  noth- 
ing of  their  own  knowledge  connecting  de- 
fendant with  maintaining  a  public  nuisance. 
No  one  was  called  who  had  been  in  any  dis- 
turbance, or  who  had  any  part  in  the  mat- 
ters complained  ofT.  But,  as  has  been  already 
stateu,  witnesses  told  of  seeing  intoxicated 
persons  in  different  parts  of  the  country  and 
of  what  they  had  heard  or  suspected  as  to 
where  the  liquor  came  from,  at  the  same  time 
conceding  the  indisputable  fact  that  whisky 
was  gotten  at  Warsaw,  the  county  seat,  and 
other  places,  and  taken  to  all  parts  of  the 
county.  No  one  was  called  who  would 
have  had  knowledge  of  these  things.  Hear- 
say, In  some  instances,  as  above  shown,  twice 
or  three  times  removed  was  resorted  to. 

Eminent  Jurists  have  frequently  found  It 
dUBcult  to  determine  what  constituted  what  is 
known  In  the  law  as  a  public  nnisanoe,  but  in 
this  case  the  witnesses  themselves  decided 
the  question;  numbers  of  them  stated  that 
the  mere  sale  of  intoxicating  liquor  was  a 
pablic  nuisance;  and  that  a  man  who  mere- 
ly sold  liquor,  his  act  made  him  guilty  of 
maintaining  a  public  nuisance;  and  that  a 
man  who  sold  liquor  was  himself  a  public 
nuisance. 

[1]  In  this  state  a  licensed  drngglst  may 
legally  sell  intoxicating  liquor  in  quantities 
of  four  gallons  or  more,  and  a  licensed  mer- 
chant five  gallons  or  more.  So  that  the  mere 
fact  that  defendant  kept  liquors  at  his  store 
and  that  he  received  considerable  quantities 
through  freight  and  express  would  not  be 
snUclent  to  show  he  sold  illegally  by  less 
qnantitiet.  Bnt  conceding  that  he  did,  he 
should,  for  mch  offenses,  be  prosecuted,  con- 
victed, fined,  and  imprisoned  as  is  plainly 
provided  by  the  statute.  Why  the  officers  of 
the  county  'charged  and  sworn  to  enfbrce  the 
law  should  attempt  to  revolutionize  the  crim- 
inal procedure  <)t  the  state  by  substitnting  a 
bill  in  equity  againat  lawbreakoa  instead 


of  prosecuting  and  Imprisoning  them,  is 
difficult  to  understand.  The  record  in  this 
case  incidentally  shows  that  Benton  conoty 
has  its  diurches  and  sdiools,  and  we  hare  no 
doubt  that  it  is  populated  with  an  upriglit 
and  a  law-abiding  people  who  woald  cond^nn 
the  bad  and  uphold  the  good  as  quickly  as 
any  ot^er  part  of  the  country.  In  fttct  It 
was  shown  in  this  trial  tliat  defendant  had 
been  convicted  in  that  county  for  illegal  sales, 
and  that  other  prosecutions  were  pending. 
It  is  true  tliat  an  injunction  will  lie  to  abate 
a  public  nuisance  though  the  maintaining  of 
the  nuisance  involves  a  crime.  State  ex  reL 
V.  Schweikhardt,  109  Mo.  496,  19  S.  W.  47; 
State  ex  rel.  v.  Canty,  207  Mo.  439, 105  S.  W. 
1078,  14  L.  R.  A.  (N.  S.)  836;  State  ex  rel. 
V.  I-amb,  237  Mo.  437,  141  8.  W.  666;  Lay- 
master  V.  Goodin,  260  Mo.  613,  168  S.  W. 
754,  Ann.  Cas.  1916C,  462.  Bnt  there  must 
be  proof  of  the  nuisance  as  distinguished 
from  the  mere  crime.  In  other  words,  as 
repeatedly  stated  in  the  cases  Just  dted,  an 
injunction  will  not  lie  to  prevent,  or  pnnlali, 
the  commission  of  a  crime,  nor  is  It  any  part 
of  the  intention  of  the  law  that  constitutional 
provisions  shall  be  evaded  by  substituting 
a  civil  for  criminal  procedure,  or  a  single 
Judge  for  a  Jury. 

[2]  Being  satisfied  that  defendant  was  not 
shown  to  have  been  guilty  of  maintaining  a 
"public  nuisance,"  as  that  term  is  known  to 
the  law,  the  petition  should  have  been  dis- 
missed, to  the  end  that  if  he  Is  gnUty  of 
violating  the  criminal  laws  of  the  state  he 
may  be  prosecuted  and  condemned  therefor 
in  accord  with  a  criminal  procedure. 

TRIMBLE,  J.,  ooncars.  •  JOHNSON,  J., 
dissents,  and  cause  certified  to  Supreme  Court 
on  his  certificate  that  he  deems  the  decision 
contrary  to  decisions  of  that  court  in  Ez 
parte  Laymaster,  260  Ma  613,  168  S.  W.  754, 
Ann.  Cas.  1916C,  452. 

JOHNSON,  J.  (dissenting).  The  prosecut- 
ing attorney  of  Benton  county  brought  this  i 
suit  for  an  injunction  against  defendant,  a 
merchant  in  the  unincorporated  town  ct 
Fairfield,  for  the  abatement  of  a  public  nuis- 
ance. The  alleged  nuisance  consists  of  the 
continuous  use  by  defendant  of  his  grocery 
and  drug  store  as  a  cover  for  the  Indiscrim- 
inate sale  of  intoxicating  liquors,  in  violation 
of  law,  in  such  manner  and  extent  as  to 
menace  the  public  peace  and  impair  the  mor- 
als of  the  community.  The  allegations  of  the 
petition  referring  to  the  acts  of  defendant 
and  their  consequences  are  specific  and  their 
nature  is  disclosed  in  the  findings  of  fact 
made  and  filed  by  the  court  at  the  dose  of  the 
evidence  heard  at  the  trial,  from  which  we 
quote  as  follows: 

"That  Fairfield  !n  Benton  oonnty.  Mo.,  !• 
situated  south  of 'the  Osage  river  in  said  eonii- 
ty  about  eight  miles  from  Warsaw,  the  comitT 
•eat  of  said  county,  and  is  an  uslncotponted 
town  without  police  protection  aad  contauu 
about  165  inhabitants.  That  It  has  two  chnidi- 
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ea.  Baptist  and  Methodist,  a  good  school,  fonr 
atorea,  hotel,  post  office  and  blacksmith  shop. 
That  more  Uian  five  years  before  the  filing  of 
this  proceeding  the  defendant  moved  into  and 
occnpied  the  building  on  the  premises  described 
Id  the  petition  with  the  avowed  and  pretended 
intention,  as  stated  by  him,  of  conducting  a  drug 
store  therein,  and  has  since  combined  with  hia 
pretended  drug  store  a  pretended  grocery  store, 
oniat  the  defendant  has  been  up  to  the  time  the 
temporary  writ  was  issued  in  this  cause  con- 
ducting said  pretended  drug  and  grocery  store 
as  a  mere  subterfuge  and  blind  and  an  attempt 
to  conceal  the  illegal  sale  of  intoxicating  liq- 
uora  therein.  That  the  defendant  ever  since  he 
opened  said  pretended  drug  store  has  engaged  in 
the  indiscriminate  and  illegal  sale  of  intoxicat- 
iog  liquors  to  both  adults  and  minora.  That 
auch  sales  were  made  on  Sundays  as  well  as  ev- 
ery other  day  of  the  week.  That  the  defendant 
since  the  1st  day  of  January,  1915,  has  received 
at  his  pretended  drug  and  grocery  store  and  il- 
legally sold  there  large  guanties  of  intoxicating 
liquors  as  shown  by  the  evidence  in  this  cause. 
That  a  large  portion  of  these  intoxicating  liq- 
uors were  sold  to  boys  under  the  age  of  21  years 
of  age.  That  defendant  is  not  a  registered  phar- 
macist and  has  no  right  to  fill  prescriptions  or 
to  compoDBd  medicines.  That  defendant  since 
ho  opmed  said  pretended  drug  and  grocery 
store  haa  lieen  convicted  of  the  illegal  sale  of  in- 
toxicating liquors  therein,  and  that  there  ia  now 
pending  against  him  five  casea  ip  which  he  ia 
charged  with  the  illegal  aale  of  intoxicating  liq- 
aora  in  said  atore  building.  That  the  indiscrimi- 
nata  sale  of  intoxicating  liquors  at  said  pretend- 
ed drug  and  grocery  store  by  defendant  haa  at- 
tracted thereto  a  large  number  of  men  and  boys 
addicted  to  the  use  of  intoxicating  liquors,  and 
while  under  the  influence  of  intoxicating  liquor 
sold  them  by  defendant  they  have  at  various 
times  within  the  past  year  engaged  in  disorderly 
conduct  in  the  streets  of  said  town  of  Fairfield, 
at  die  post  office,  at  the  churches  and  other  pub- 
lic places  in  said  town,  and  on  the  public  roads 
and  at  public  meetings  met  for  lawful  purposes 
in  the- community  adjacent  to  said  town.  That 
said  disorderly  conduct  has  a  tendency  to  dis- 
turb the  peace,  good  order  and  morals  of  the  re- 
spective communities,  and  to  prejudice  the  good 
name  and  welfare  of  the  people  thereof. . 

'lie  court  further  finds  from  the  evidence 
that  the  alleged  sale  of  intoxicating  liquors  at 
said  pretended  drag  and  grocery  store  by  the  de- 
fendant la  a  menace  to  the  peace  and  good  order 
of  the  town  of  Fairfield  and  the  communities  ad- 
jacent thereto,  and  that  said  pretended  drug  and 
grocery  store  as  conducted  by  the  defendant  is  a 
public  nuisance  within  the  meaning  of  the  law. 
The  court  further  finds  that  owing  to  the  low 
minimum  fines,  in  cases  for  the  illegal  sale  of  in- 
toxicating liquors,  the  difficulty  in  obtaining  evi- 
dence, and  all  the  facts  and  circumstances  sur- 
roonding  this  case,  the  plaintiff  has  no  adequate 
remedy  by  the  ordinary  process  of  law,  and  that 
a  permanent  injunction  ought  to  be  granted  in 
thia  case." 

These  findings  are  abundantly  supported 
by  evidence  from  which  It  appears  that  de- 
fendant, who  has  a  license  from  the  national 
government  to  sell  Intoxicating  liquors,  is  a 
persistent  violator  of  law,  is  debauching  and 
corrupting  the  young  men  and  boys  of  the 
community,  causing  them  to  conduct  tbem- 
s^ves  on  the  public  streets  and  roads  and 
at  public  assemblages  in  ways  shocking  to 
all  sense  of  decency  and  propriety  and  de- 
atmctlTe  of  public  peace  and  good  order. 
Fsrents  teatifled  to  the  baleful  results  the 
oontinnous  practice  of  defendant  In  selling 


liquors  to  minors  bad  produced  upon  their 
boys  and  the  young  men  of  the  neighbor- 
hood. There  can  be  no  question  of  the  fact 
that  this  "store"  of  defendant  Is  the  source 
of  corruptive  Influences  which  seriously  men- 
ace the  morals  of  the  community  and  are 
a  continuous  cause  of  public  annoyance  and 
disquiet 

Counsel  for  defendant  argue  that  since  all 
tbe  offenses  which  lie  at  the  bottom  of  this 
general  pubUc  nuisance  are  crimes,  for  the 
punishment  of  which  tbe  criminal  law  may 
and  should  be  applied,  the  equitable  remedy 
of  injunction  cannot  be  invoked  by  the  pros- 
ecuting attorney  acting  on  behalf  and  for  the 
benefit  of  the  public,  for  the  reason  that 
restraining  the  commission  of  crimes  is  not 
a  subject  of  equitable  cognizance.  Laymas- 
ter  V.  Goodln,  260  Mo.  613,  168  S.  W.  754. 
Ann.  Cas.  1916G,  452;  State  ex  reL  t.  Canty, 
207  Mo.  439,  105  S.  W.  1078,  14  L.  B.  A.  (N. 
S.)  836;  State  ex  reL  ▼.  Lamb,  237  Ma  437, 
141  S.  W.  665;  State  ex  rel.  v.  Schwelck- 
hardt,  109  Mo.  496,  19  S.  W.  47;  State  ex 
rel.  V.  Chambers,  192  Mo.  App.  496,  182  S. 
W.  778. 

The  rule  clearly  stated  In  the  more  recent 
dedslons  of  the  Supreme  Court — 1.  e.,  the 
Canty,  Lamb,  and  Laymaater  Cases,  supra — 
Is  that  while  courts  of  equity,  will  not  en- 
join the  commlsBion  of  a  crime,  yet  when  a 
given  state  of  facts  discloses  a  public  nui- 
sance, a  court  of  equity  will  Issue  its  writ 
of  injunction  for  Its  abatement,  though  the 
acts  which  constitute  it  themselves  be 
crimes.  Acts,  which  In  addition  to  being 
punishable  offenses  against  the  criminal 
laws,  are  of  a  nature  to  create  and  main- 
tain a  breeding  place  of  disorder  and  pol- 
lution which  constantly  disturbs,  corrupts,, 
and  offends  the  community,  are  sufficient  to 
constitute  a  public  nuisance  within  the  defi- 
nition of  that  term  In  the  dted  cases. 

In  the  Laymaster  Case  tbe  rule  was  stat- 
ed that  where  the  business  complained  of 
was  of  so  vile,  open,  notorious,  and  vicious  a 
character  as  to  attract  weak,  dissolute,  and 
vicious  men  and  cause  them  to  act  in  a  man- 
ner to  menace  the  peace  and  safety  of  so- 
ciety, It  became  a  public  nuisance  which 
"may  be  enjoined  by  a  court  of  equity 
•  •  *  not  because  of  the  crime,  but  be- 
cause of  Its  inherent  and  constitutional  au- 
thority to  abate  such  nuisances."  In  that 
case  the  remedy  was  refused  because  on 
the  face  of  the  record  proper,  which  was  the 
only  record  before  the  court,  the  petition 
failed  to  charge  that  the  defendant  had  set 
up  and  was  maintaining  a  public  nuisance; 
the  only  allegation  being  that  she  was  guilty 
of  the  criminal  offense  of  keeping  a  bawdy- 
bouse.  All  of  the  judges,  except,  perhaps. 
Brown,  J.,  concurred  in  the  view  that  If  It 
had  been  made  to  appear  by  allegation  and 
proof  that  the  bawdyhouse  was  being  con- 
ducted In  a  manner  to  constitute  a  public 
nuisance  its  further  operation  might  be  pre- 
vented by  InjunctioD. 
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To  hold  otherwise  would  be  to  say  there 
Is  some  merit  and  defensive  force  !n  crime, 
Since  equity  has  jurisdiction  of  the  subject 
of  the  abatement  of  public  nuisances  the 
Tery  existence  of  which  is  sufiSclent  ground 
for  equitable  intervention,  It  is  Immaterial 
whether  the  Ingredients  of  the  particular 
nuisance  In  question  be  criminal  or  merely 
willful,  or  negligent,  acts,  or  whether  th^ 
threatened  continuation  of  such  nuisance 
will  consist  entirely  of  future  criminal  acta. 
Given  a  public  nuisance  the  authority  of  a 
court  of  equity  to  abate  it  cannot  be  suc- 
cessfully questioned. 

Our  recent  decision  in  State  ex  reL  t. 
Chambers,  192  Mo.  App.  496,  182  S.  W.  775, 
whicb  holds  to  the  contrary,  proceeds  from 
an  erroneous  interpretation  of  the  rule  de- 
fined and  applied  In  the  Laymaster  Case,  and 
consequently  should  be  disapproved.  The 
court  did  not  err  in  making  the  temporary 
order  permanent,  and  the  judgment  should 
be  affirmed. 

Deeming  the  majority  opinion  to  be  in  con- 
flict with  the  decision  of  the  Supreme  Court 
in  the  Laymaster  Case,  supra,  I  request  that 
the  cause  be  certified  to  the  Supreme  Court. 


AKMSTRONG  et  aL  v.  DENVER  &  R.  O.  R. 
CO.    (No.  11874.) 

(Kansas    CII7    Court    of    Appeals.      Missouri. 

Dee.   18,  19ia      Rehearing   Denied 

Dec.  29,  1916.) 

1.  Railboads  <S=396(1>— Ihjttbt  oh  Track- 
Burden  OF  PBOOP— NEOtlOBNCE. 

In  an  action  for  the  death  of  a  telegraph 
foreman  killed  by  defendant's  train,  on  the 
ground  of  the  engineer's  failure  to  give  warning 
signals  on  entering  curves  and  cuts,  the  burden 
of  proving  sncb  negligence  waa  npon  the  plain- 
tiff. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $$  1341-1343;  Dec.  Dig.  <8=>39&(1).] 

2.  Railboadb  «=>400(6)— Injurt  on  Tback— 
Sufficiency  of  Evidence— Negligence. 

In  such  action  evidence  held  insufficient  to 
raise  a  debatable  issue  of  fact  as  to  the  negli- 
gence of  defendant's  engineer  in  failing  to  ^ve 
warning  signals  on  entering  the  curves  and  cuts. 
[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1373;  Dec.  Dig.  <8=»400(6).] 

3.  Railroads    €=>390— Injury    on    Track- 
Humanitarian  Rule — Contbibutoby  Neo- 

LIOENOE. 

In  respect  to  negligence  under  the  humani- 
tarian rule  contributory  negligence  is  no  de- 
fense, either  under  the  laws  of  this  state  or  of 
Colorado,  where  the  cause  of  action  for  a  killing 
on  defendant's  track  arose. 

[Ed.   Note. — ^Por  other  cases,  see  Railroads, 
Cent  Dig.  it  1324,  1325;  Dec  Dig.  <S=»390.] 

4.  Railroads  «=s>S94(6)— Injtjbt  on  Tback— 
Pktitiow— Humanitabian  Rule. 

A  petition  in  an  action  for  the  killing  of  a 
telegraph  foreman  on  defendant's  track  alleging 
that  he  was  in  a  situation  of  peril  of  which  be 
was  oblivious,  that  the  engineer  saw  him  in 
such  position,  or  by  ordinary  care  could  have 
seen  him  in  time,  by  ordinary  care  could  have 
avoided  the  injury  by  stopping  or  redncinR  the 
speed   of   the   train,   but  negligently   failed   to 


exercise  such   care,  stated  a  cause  of  action       I 
based  on  last  chance  negligence. 

[Ed.   Note. — ^For  other  cases,   see   Railroads,        1 
Cent  Dig.  |  1S88;  Dec.  Dig.  «=>394(6).] 

5.  Pleading  «=>40e(3)— Answer— Waivkb.  , 

By  answering  to  the  merits  defoidant  waiv- 
ed mere  formal  irregularitiee  and  inaufficiencies 
in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1358;  Dec.  Dig.  <3=>406(3).] 

6.  Railroads  «=»390— Action  fob  Injtjbt— 
Humanitabian  Rule — Lookout. 

An  engineer's  failnre  to  keep  a  lookout  may 
be  an  ingredient  bat  is  not  en  indispensable 
element  of  a  cause  of  action  predicated  nptm  a 
breach  of  humanitarian  duty. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Jf  1324,  1325;  Dec.  Dig.  <S=390.] 

7.  Railboads    «=>390— Injuby    on    Tback— 
.   LiABiLnY— Humanitabian  Rule. 

Where  an  engineer  was  keeping  a  lo<Aont 
and  saw  and  realized  the  full  peril  of  a  person 
on  the  track,  the  humanitarian  duty  devcdved 
upon  him  to  exercise  reasonable  care  to  avert 
injury. 

[Ed.  Note. — ^For  other  cases,  see  RaUroads, 
Cent  Dig.  §i  1824,  132S;  Dec.  Dig.  <S=»390.] 

8.  Railboads '«=>400(14)—lNJtnT  oir  Track 
— Neouoenob— Ht/manitabian  Rdud— Sur- 

nciENOT  OF  EviDKirCK. 
In  an  action  for  the  death  of  a  telegraph 
foreman  killed  on  defendant's  track,  evidence 
held  sufficient  to  take  the  question  of  the  de- 
fendant's negligence  under  the  humanitarian 
rule  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  1876;  Dec.  Dig.  «=9400a4).] 

9.  Tbial    «=»252(9)  —  Inbtbcctions  —  Evi- 

OENCK. 

In  an  action  for  the  deatii  of  tdegranh  fore- 
man killed  on  defendant's  track,  the  snl  mission 
of  issues  as  to  the  engineer's  negligence  in  fail- 
ing to  give  signals  for  curves  and  cuts,  where 
there  was  a  total  failure  of  evidence  in  Bapp<»t 
of  that  charge,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  603;  Dec.  Dig.  «=5>252(9).] 

Appeal  from  Circuit  C!ourt,  Jackson  Ooun- 
ty;   Jas.  P.  Aylward,  Special  Judge. 

Action  by  Helen  Armstrong  and  Dorotliy 
Armstrong,  a  minor,  by  Emma  Armstrong, 
her  next  friend,  against  the  Denver  ft  Bio 
Grande  Railroad  Company.  Judgment  for 
plalntifFB,  and  defendant  appeals.  Reversed, 
and  cause  remanded. 

White,  Hackney  ft  Lyons,  of  Kanaaa  City, 
for  appellant.  Prince  ft  Harris,  J.  B.  West- 
fall,  and  Joseph  S.  Rust,  all  of  Kansas  City, 
for  respondents. 

JOHNSON,  J.  Robert  J.  Armstrong,  em- 
ployed by  the  Western  Union  Telegraph  Com- 
pany as  fbreman  of  a  company  of  workmen 
engaged  in  repairing  one  of  its  telegraph 
lines  along  defendant's  right  of  way,  was 
killed  In  April,  1910,  near  Castle  Rock,  Colo., 
by  a  passenger  tndn,  and  this  action  was 
commenced  In  July,  1911,  by  his  daughters, 
as  plalntifTs  (his  widow  having  failed  to  sue), 
to  recover  damages  for  his  death  on  the 
ground  that  it  was  caused  by  negligence  of 
defendant  in  the  operation  of  the  train.  Ver- 
dict and  judgment  were  for  plalntUt  In  the 
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drcolt  court,  and  tlie  canae  la  here  on  the 
appeal  of  defendant. 

The  repairers,  ten  tn  number,  under  the 
leadership  of  Armstrong,  had  been  repairing 
Injuries  to  the  line  caused  by  a  severe  and 
extensive  storm,  and  in  the  proeecutlon  of 
the   work  traveled  on  hand  cars   with  the 
knowledge  and  consent  of  defendant    They 
boarded  at  Oastle  Rock  while  working  In  that 
vicinity,  and  on  the  morning  of  the  Injury  In 
question  started  at  the  usual  time  to  travel 
on   two  hand  cars  to  their  place  of  work 
which  was  some  distance  north  of  Castle 
Bock.     Half  of  the  workmen.  Including  the 
assistant  foreman,  one  Hinerman,  departed 
first  on  one  hand  car  and  the  other  half  with 
Armstrong,  the  foreman,  operated  the  second 
car,  which  followed  the  first  at  a  distance 
of  about  a  quarter  of  a  mile.    If  defendant's 
north-bound   passenger  train   had   been   on 
time  that  morning,  it  would  have  passed  Cas- 
tle Rock  a  few  minutes  before  the  hand  cars 
were  due  to  leave,  but  It  was  19  minutes  late, 
a  fact  known  to  Armstrong,  and  did  not  ar^ 
rive  at  that  station,  where  it  stopped  to  re- 
ceive and  discharge  passengers,  until  a  few 
minutes  after  the  band  cars  had  started. 
After  leaving  the  station,  the  train  attained 
a  rate  of  siieed  about  which  the  witnesses 
dUFer,  but  which,  for  present  purposes,  may 
be  estimated  at  30  miles  per  hour,  and  it  was 
running  at  that  rate  when  the  engine,  emerg- 
ing from  a  cut  where  the  track,  following 
a  sinuous  course  of  reverse  curves,  straight- 
ened into  a  tangent,  afforded  the  engineer  a 
view  of  the  rear  hand  car  which  then  was 
being  removed  from  the  track  at  a  point  in 
the  middle  of  a  fill  which  succeeded  the  cut 
The  engineer.  Introduced  as  a  witness  by 
defendant,   testified,  in  substance,   that  he 
saw  the  band  car  and  the  men  trying  to  re- 
move it  as  soon  as  they  came  into  view ;  that 
the  car  was  200  feet  in  front  of  the  engine; 
that  he  Immediately  sounded  the  whistle,  a^- 
plied  the  air  brakes,  and  succeeded  in  com- 
ing to  a  full  stop  in  a  distance,  of  500  feet, 
but   not   until   after   the   locomotive   struck 
and  hurled  the  car  from  the  track,  but  in  his 
effort  to  stop  be  did  not  ;«verse  the  power. 
Warned  by  a  signal  from  the  men  on  the  first 
Land  car  that  the  train  was  coming,  Arm- 
strong had  stopped  his  car,  and  he  and  the 
men  had  succeeded  in  removing  all  but  one 
comer  from  the  track,  and  Armstrong  alone 
was  trying  to  complete  the  removal,  the  other 
men  having  fled  to  places  of  safety,  when 
the  train  struck  the  car,   which,   in   turn, 
struck  Armstrong  and  inflicted  injuries  from 
which  he  died.    The  engineer  said: 

"Armstrong  was  In  the  act  of  going  around 
the  hand  car.  Yon  see  the  whole  car  was  not 
on  the  track  at  the  time  I  law  it-  it  was  all 
off,  with  the  exception  of  the  right  front  wheel, 
on  the  west  side  of  the  track.  The  whole  car 
was  off  with  the  exception  of  tlie  west  front 
wheel,  which  was  in  between  the  rails;  under- 
stand? Mie  right  froDt  wheel  wag  in  right  close 
to  the  rail,  and  be  must  evidently  have  been 
trying  to  run  around  the  front  of  the  car  to  lift 
the  wheel  off,  ao  he  could  throw  it  off  the  track 
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and  keep  from  striking  the  car.  I  saw  him  do 
it,  saw  him  going  around,  walking  or  running 
•  *  •  just  as  fast  as  he  could  go.  Of  course, 
I  Just  saw  it  for  a  second.  The  boiler  obstruct- 
ed the  view  after." 

The  petition  alleges  negligence  of  the  en- 
gineer in  not  sounding  the  whistle,  as  was 
customary  and  usual  on  entering  or  passing 
around  curves  or  through  cuts,  and  also  neg- 
ligence under  the  humanitarian  doctrine  In 
not  making  a  reasonable  effort  to  stop  or 
slacken  speed  of  the  train  after  the  engineer 
saw,  or  should  have  seen,  and  realized,  that 
Armstrong  was  in  a  position  of  danger.  Cer- 
tain sections  of  the  Colorado  statutes  are 
pleaded,  but  in  the  view  we  have  of  the  case, 
they  are  not  material  to  the  determinative 
Issues  now  before  us,  and  therefore  need  not 
be  stated. 

At  the  close  of  plalntifl^s  evidence,  and  at 
the  conclusion  of  all  the  evidence,  defendant 
requested  that  a  peremptory  instruction  be 
given  the  Jury  to  return  a  verdict  in  its  fa- 
vor, but  these  requests  were  refused.  These 
rulings  are  challenged  by  defendant  and  the 
questions  they  Involve  first  shall  receive  our 
attention. 

[1,2]  Taking  up  the  Issue  of  negligence 
predicated  of  the  alleged  failure  of  the  engi- 
neer to  give  warning  signals  on  entering  the 
corves  and  cuts,  it  may  be  conceded  for  ar- 
gument that  it  was  his  duty  to  give  such 
signals,  and  that  a  failure  to  give  them 
would  constitute  negligence  for  which  de- 
fendant, his  employer,  would  be  liable  for 
the  injurious  consequences.  The' burden  of 
proving  such  negligence  devolved  upon  plain- 
tiffs, and  we  find  ourselves  con.stralned  to 
hold  they  have  failed  in  their  proof.  De- 
fendant introduced  witnesses  who  were  In  a 
position  to  know  with  certainty  about  the 
signals,  and  they  testified  that  such  signals 
were  given  by  the  sounding  of  one  long  and 
one  short  blast  of  the  whistle.  The  only  wit- 
nesses Introduced  by  plaintiff  to  prove  that 
no  signals  were  given  wore  men  who  were  on 
the  hand  car,  which  was  running  at  12  or  15 
miles  per  hour  at  the  time  the  whistles  should 
have  been  blown.  Their  statement  that  they 
did  not  hear  the  whistle  should  not  be  al- 
lowed to  weigh  against  the  positive  testimo- 
ny to  the  contrary,  since  the  noises  of  the 
band  car  and  the  intervening  distance  and 
topographical  obstacles  to  the  transmission 
of  sound  might,  and  in  all  reasonable  proba- 
bility did,  prevent  them  from  hearing  signals 
which  were  actually  given.  There  is  no  nec- 
essary conflict  between  their  testimony  and 
that  of  the  more  favorably  circumstanced 
witnesses  who  say  the  signals  were  given, 
and  such  testimony  must  be  regarded  as 
purely  negative  in  character,  as  lacking  in 
aflSrmatlve  strength,  and  therefore  wholly 
insufficient  of  itself  to  raise  a  debatable  Is- 
sue of  fact  In  the  face  of  a  mass  of  positive 
evidence  that  the  signal  was  given.  McNeil 
V.   Railway,   182   S.  W.   762;   Williamson  v. 

Hallway,  139  Mo.  App.  481,  489,  122  S.  W. 
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1118 ;  Qnlnley  t.  Traction  Co.,  180  Mo.  App. 
297,  165  S.  W.  346;  Sandera  v.  Railroad,  147 
Mo.  loc.  cit  424,  48  S.  W.  855;  Bennett  v. 
Railroad,  122  Ma  App.  loc.  dt.  709,  99  S. 
W.  480;  Shaw  t.  Railroad,  104  Mo.  loc.  dt. 
657,  16  S.  W.  832;  RasbaU  v.  Railway,  249 
Mo.  600,  522,  155  S.  W.  426. 

[3]  Since  plaintiffs  have  failed  to  adduce 
aubatantlal  evidence  to  support  their  first 
charge  of  negligence  to  which  contribntory 
negligence  of  Armstrong  (alleged  in  the  an- 
swer) would  be  a  defense,  It  Is  unnecessary 
to  discuss  the  subject  of  contributory  negli- 
gence, and  we  pass  to  the  questions  relating 
to  the  issue  of  negligence  of  defendant  under 
the  humanitarian  rule,  to  which  contributory 
negligence  would  be  no  defense  under  the 
laws  either  of  Missouri  or  of  (Colorado,  where 
the  cause  of  action  arose. 

[4,  6]  C!ounsel  for  defendant  attack  the  snf- 
flciency  of  the  petition  to  atate  a  cause  of  ac- 
tion based  on  "last  chance"  negligence  on  the 
ground  that  the  petition  falls  to  allege  that 
Armstrong  was  at  a  place  where  the  engineer 
should  have  anticipated  the  presence  of  per- 
sons on  the  track.  By  answering  to  the  mer- 
its defendant  waived  mere  formal  irregulari- 
ties and  insufficiencies  in  the  petition,  but  we 
find  that  pleading  free  from  even  such  ob- 
jections. It  alleges  that  Armstrong  was  in 
a  situation  of  peril  of  which  he  was  ob- 
livious; that  the  engineer  saw  him  in  such 
position,  or  by  the  exercise  of  ordinary  care 
could  have  seen  him  in  such  position,  in 
time,  by  the  exercise  of  ordinary  care,  to 
have  avoided  the  injury  by  stopping  or  re- 
ducing the  speed  of  the  train,  but  carelessly 
and  negligently  failed  to  exercise  such  care. 
The  cause  thus  averred  was  not  restricted  to 
negligence  of  the  engineer  to  keep  a  proper 
lookout  at  a  place  where  be  bad  reason  to 
anticipate  the  track  would  not  be  clear,  but 
included  negligence  in  falling  to  observe  the 
peril  of  Armstrong  and  the  latter's  lack  of 
knowledge  of  such  peril,  as  well  as  negli- 
gence in  falling  to  put  forth  a  reasonable  ef- 
fort to  avert  the  Injury  after  receiving 
knowledge  of  the  perilous  situation. 

[6]  The  petition  stated  the  precise  canse  of 
action  we  find  the  evidence  of  plalntifFs  tends 
to  establish,  and  this  cause  does  not  rest 
upon  any  failure  of  the  engineer  to  keep  a 
lookout  Such  negligence  may  be  an  ingredi- 
ent, but  is  not  an  indispensable  element  of  a 
cause  of  action  predicated  of  a  breach  of  a 
humanitarian  duty.  An  utterance  to  the  con- 
trary in  Nlvert  v.  Railroad,  232  Mo.  loc.  cit 
639. 135  S.  W.  33,  did  not  receive  the  approv- 
al of  a  majority  of  the  court,  and  therefore 
is  not  authoritative. 

[7, 1]  The  engineer  says  be  was  keeping  a 
lookout,  saw  and  realized  the  peril  as  soon 
as  tbe  band  car  and  Armstrong  came  into 


view,  and  gave  the  alarm  signal,  abut  off  the 
power,  and  set  the  air  brakes  at  once.  If 
this  is  so,  what  does  it  matter  whether  or  not 
this  was  a  place  where  he  was  in  duty  bound 
to  keep  a  lookout?  If  he  was  looking — and 
tbe  Jury  were  entitled  to  Infer  that  he  was— 
and  if  he  saw  and  realized  the  full'  peril  of 
Armstrong's  situation,  the  humanitarian  du- 
ty devolved  upon  him  to  exercise  reasonable 
care  to  avert  the  injury ;  and  we  come  to  tbe 
question  of  whether  or  not  tbe  eridenoe  in 
its  aspect  most  favorable  to  plaintiffs  tends 
to  show  a  negligent  breach  of  that  duty.  In 
the  face  of  substantial  evld«ice  that  wheo 
the  hand  car  first  became  visible  to  the  en- 
gineer it  was  465  feet  away,  and  of  expert 
testimony  that  the  train,  under  condltioiis 
which  obtained,  could  have  been  stopped  in 
less  than  300  feet,  the  statements  of  tbe  en- 
gineer that  the  hand  car  was  only  200  feet 
distant  and  the  stop  he  made  in  600  feet  was 
as  short  a  space  as  the  train  could  have  been 
stopped  in  could  be  accorded  no  greater  evi- 
dentiary strength  than  that  of  raising  issoeg 
of  fact  for  the  jury  to  determine. 

A  reasonable  Inference  may  be  drawn  from 
all  the  evidence  that  tbe  engineer  actually 
saw  and  realized  the  peril  of  Armstrong  in 
ample  time  to  save  him,  but  failed  to  exer- 
cise reasonable  care  to  prevent  striking  tbe 
hand  car.  An  instant  longer  and  Armstrong 
would  have  lifted  and  pulled  the  comer  of 
the  car  out  of  the  way,  and  a  slight  reduc- 
tion of  speed  would  have  enabled  blm  to  es- 
cape. There  is  substantial  evidence  that  the 
train  did  not  slacken  speed  until  after  the 
collision,  and  if  tbe  jury  believed  that  evi- 
dence they  could  not  avoid  tbe  conclusion 
that  the  engineer  made  no  reasonable  effort 
to  lessen  tbe  danger  and  avoid  tbe  Injury. 

The  requests  for  a  peremptory  instruction 
were  properly  refused. 

[9]  But  the  judgment  must  be  reversed  and 
the  cause  remanded  for  errors  in  the  instruc- 
tions of  plaintiffs  which  submitted  Issues  un- 
der the  first  charge  of  negligence ;  1.  e.,  negli- 
gence in  falling  to  give  signals  for  the  curves 
and  cuts  when,  as  we  have  shown,  there  was 
a  total  failure  to  adduce  evidence  in  support 
of  that  charge.  There  are  other  errors  in  the 
instructions  which  need  not  be  spedflcally 
pointed  out,  since  they  have  been  suffldentl; 
Indicated  in  what  we  have  said. 

A  motion  to  afilrm  the  judgment  or  >^l■^n^M 
the  appeal  recently  filed  by  plaintiffs  and  ad- 
dressed to  certain  alleged  deficiencies  in  tbe 
abstract  is  found  not  to  be  well  grounded  and. 
is  overruled.  Tbe  motion  for  a  new  trial  Is 
sufficiently  specific  to  raise  the  issues  we  have 
determined. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded.    All  concur. 
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AMERICAN  NAT.  BANK  t.  ALUBN  «t  aL 

(No.  12200.) 

(Kanna  (Sty  Conrt  of  Appeala.     Misaoarl. 

Dec.  18,  lOie.) 

1.  Bnxs  AKD  Noras  «s>117  •—  What  Law 

OOVEBNB. 

A  note  delivered  to  a  payee  rending  in  Il- 
linois, but  which  was  executed  and  delivered, 
and  by  its  terms  made  payable  in  Missouri,  was 
to  be  regarded  aa  a  Miasonri  contract. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notei^  Oeat.  Dig.  H  248-2&4:  Dec;  Dig:  «=» 
117.] 

2.  Saimb  «=>368— AonoH— DnBonoK  of  Yxk- 

DICT. 

Ill  an  action  on  a  note  given  in  payment  for 
a  BtalUon  where  defendants  did  not  establish 
their  defense  of  false  and  fraudulent  representa- 
tions aa  to  his  foal-getting  qualitiea,  and  did  not 
plead  breach  of  warranty,  it  was  proper  to  di- 
rect verdict  for  plaintiff  a  purchaser  before  ma- 
turity. 

[E2d.  Note.— For  other  cases,  see  Salea,  Gent 
Dig.  I  1064;    Dec  Dig.  «=»S63.] 

8.  Sa£BS  ^so^O  —  Bkeaoh  or  Wabbautt  — 

Reiikdt. 
WlMr«  th«  parties  stand  on  equal  ground, 
the  law  will  not  interfere  with  their  right  to 
make  their  own  contracts,  and  where  a  contract 
for  the  sale  of  a  stallion  contained  a  guaranty 
of  the  truth  of  the  seller's  representations  as  to 
liis  foal-getting  qualities  and  provided  that  on 
a  breach  of  snch  guaranty  the  stallion  might  be 
returned  for  a  aunilar  one.  the  buyer  had  no 
other  remedy  for  such  breach  in  an  action  found- 
ed upon  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1209;   Dws.  Dig.  «sb>426.] 

Appeal  from  CJlrcult  Court,  Vernon  Comi- 
ty;  B.  G.  Thtii-mond,  Judge. 

Action  by  tbe  American  National  Bank 
against  Ed.  D.  Allen  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

M.  T.  January,  of  Nevada,  Mo.,  for  appel- 
lants. A.  B.  Elliott,  of  Nevada,  Mo.,  for  re- 
spondent 

JOHNSON,  J.  [1]  This  la  a  suit  on  a 
promissory  note  for  $560  executed  and  de- 
livered January  31,  1912,  by  defendants  (bus- 
band  and  wife)  to  Oltmanns  Bros,  who  re- 
sided, and  were  engaged  in  business,  in  Illi- 
nois. The  note  was  executed  and  delivered 
and  by  its  terms  made  payable  at  Nevada, 
Mo.,  and  therefore  must  be  regarded  as  a 
Missouri  contract  (Johnston  t.  Gawtry,  88 
Mo.  839;  Insurance  Ca  v.  Simons,  62  Mo.  App. 
857),  and  subject  to' the  provisions  of  the  Ne- 
gotiable Instnunents  Act  which  was  In  force 
in  this  state  at  tbe  Inception  of  the  contract 
The  note  and  another  for  a  like  amonnt  were 
executed  by  defendants  In  payment  of  the 
purchase  price  of  a  Percheron  stallion  which 
defendant  Ed.  S.  Allen  purchased  from  Olt- 
manns Bros.,  under  the  terms  of  a  written 
contract  which  contained  a  guaranty  by  the 
vendors  that  the  stallion  "with  proper  care 
and  handling  and  bred  to  healthy  producing 
mares,  to  be  at  least  a  60  per  cent,  foal- 


gstter"  and  a  stipulation  tibat  "it  said  horse 
does  not  prove  to  be  as  represented  *the  said 
party  of  the  first  part  [vendors]  covenants 
and  agrees  to  take  said  stallion  back  and  re- 
place said  horse  with  another  Percheron  stal- 
lion equally  as  good,  to  said  second  party, 
provided  said  second  party  shall  return  said 
stallion  to  said  first  party  in  as  good  health 
and  condition  on  or  before  March  1,  1913,  as 
when  said  stallion  was  delivered  to  said  sec- 
ond party." 

[2]  The  answer  alleges  that  the  vendors 
through  their  sales  agent  Induced  the  defend- 
ant vendee  to  enter  into  the  contract  for  tbe 
purchase  of  the  stallion  "by  false  and  fraud- 
ulent representations  that  said  horse  was 
sound  and  was  a  60  per  cent  foal-getter." 

Tbe  evidence  of  defendants  tended  to  show 
that  the  sales  agent  did  represent  the  stallion 
to  be  sound  and  a  60  per  cent  foal-getter,  and 
that  after  the  sale  it  was  discovered  by  the 
vendee  that  tbe  animal  was  afflicted  with  a 
latent  disease  of  the  testicles  which  Impaired 
his  usefulness  for  breeding  purposes  to  such 
an  extent  as  to  reduce  his  productive  ability 
far  below  the  guaranteed  standard.  But  the 
oral  representations  made  by  the  sales  agent 
were  repeated  and  guaranteed  in  the  written 
contract,  and  there  is  an  entire  absence  of 
proof  of  tlie  alleged  defense  that  the  contract 
was  Induced  by  fraud.  As  was  aptly  said 
by  the  Court  of  Civil  Appeals  of  Texas  in  a 
very  similar  case  (Oltmanns  Bros.  v.  Poland, 
142  8.  W.  663): 

"There  was  no  fraud  upon  the  part  of  Olt- 
manns Bros.,  in  inducing  Poland  to  accept  tbe 
said  guaranty.  It  does  not  appear  that  the 
terms  thereof  were  misrepresented  or  concealed, 
or  that  he  did  not  •  *  *  folly  understand 
them." 

The  burden  of  proof  was  upon  the  defend- 
ants to  establish  their  defense  of  fraud,  and 
since  they  do  not  defend  on  the  ground  of  a 
breach  of  an  express  warranty,  the  court 
was  right  in  directing  a  verdict  for  the  plain- 
tiff who  purchased  the  note  for  value  before 
maturity. 

[3]  It  may  be  observed  that  a  defense  of  a 
breadi  of  an  implied  warranty,  if  pleaded, 
would  not  have  been  available  to  defendants. 
Since  tbe  written  contract  of  sale  defined  the 
vendor's  liability  by  a  special  warranty,  the 
remedy  it  provided  became  exclusive.  In  the 
sale  of  personal  property,  as  in  all  other 
transactions,  the  vendor  has  a  right  to  define 
his  liability  by  a  special  warranty  and  pro- 
vide the  measure  of  damages,  or  the  man- 
ner of  fulfilling  bis  warranty.  Where  the  par- 
ties stand  on  equal  ground  the  law  will  not 
Interfere  with  their  right  to  make  their  own 
contracts,  and  where  the  contract  they  make 
contains  a  guaranty  of  the  truth  of  represen- 
tations made  by  ttie  vendor  concerning  the 
subject  of  the  sale,  and  provides  a  fair  and 
sufficient  remedy  for  a  breach  of  such  guar- 
anty, the  vendee  should  be  allowed  no  other 
remedy  for  such  breach  in  an  action  or  de* 
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tense  fotrnded  upon  the  contract  See  Olt- 
manns  Bros.  t.  Poland,  supra,  and  authori- 
ties therein  discussed. 

Since  we  find  the  defense  of  fraud  has  fail- 
ed other  questions  discussed  in  the  briefs  be- 
come academic  and  need  not  be  considered. 

The  Judgment  rendered  for  plaintifC  la  af- 
firmed.   All  concur. 


WINGATB  V.  BUNTON.    (No.  12220.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  18,  1916.    Rehearing  Denied 

Dec.  29.  1016.) 

Tbial   <&=»32ft— Verdict— Expbess   CJostraot 

OF  HiBK— RECOVBBT  OF  PaBT  OF  SAI.ABT. 

Where  the  president  of  a  bank,  to  whom  its 
cashier  agreed  to  pay  $60  a  month  as  salary, 
and  who  perform^  the  contemplated  service 
from  Aufrust,  1907,  to  August,  1912,  amounting 
to  13,000,  was  absent  from  the  town  on  other 
business  affairs  a  substantial  part  of  the  time, 
and  so  rendered  no  services  then,  a  verdict  for 
$2,000  will  not  be  disturbed  on  the  ground  that 
It  was  based  on  a  quantum  meruit,  where  the 
case  was  submitted  on  the  theory  of  an  express 
contract,  and  the  Jury  was  instructed  that  plain- 
tiff could  not  recover  for  the  time  he  was  ab- 
sent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  774^-T^6,  782;    Dec.  Dig.  «=»329.] 

Appeal  from  CSrcult  C!ourt,  Uvliigstoii 
County;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Suit  by  William  T.  Wlngate  against  B.  A. 
Bunton.  From  a  Judgment  for  plalntlll,  de- 
fendant appeals.    Judgment  affirmed. 

Hewitt  &  Hewitt  of  Blaysvllle,  W.  H. 
Haynes,  of  St  Joseph,  M.  B.  LAWson,  of 
Liberty,  and  Frank  Sheetz,  of  Chllllcothe,  for 
appellant.  Graham  &  Silvennan,  of  St  Jo- 
seph, Craven  &  Moore,  of  Bxcelsior  Springs, 
and  B.  B.  GUI  &  Son,  of  Chllllcothe,  for  re- 
spondent 

JOHNSON,  J.  Plaintiff  commenced  this 
suit  in  March,  1913,  in  the  circuit  court  of 
De  Kalb  county  to  recover  an  accrued  salary 
which  he  alleged  defendant  owed  him  for 
services  rendered  from  August,  1907,  to  Au- 
gust, 1912,  for  the  agreed  compensation  of 
$30  per  month.  The  pleaded  cause  is  found- 
ed upon  an  express  contract  of  hiring  made 
in  August,  1907,  by  the  terms  of  which 
plaintiff,  as  the  newly  elected  president  of 
a  bank  in  MaysviUe  of  which  defendant 
was  the  cashier  and  principal  stockhold- 
er, was  to  devote  a  portion  of  hla  time  to 
working  In  and  for  the  bank,  and  as  compen- 
sation was  to  receive  one-half  of  defendant's 
salary  as  cashier,  which  was  $100  per  mouth. 
The  answer  is  a  general  denial.  The  trial  of 
the  issues  made  by  the  pleadings  resulted  in 
a  verdict  and  Judgment  for  plaintiff  for  $2,- 
000^  and  in  due  course  of  procedure,  defend- 
ant appealed. 

The  fbctsoftbe  case  are  as  follows:  Plain- 
tiff, a  f&rmer  of  wealth  and  position  In  De 


Kalb  county,  moved  with  his  family  to  Mays- 
vUle,  the  county  seat  and  at  the  request  of 
defendant  c(»8ented  to  accept  the  office  at 
president  of  the  bank  of  which  defendant  as 
stated,  was  the  principal  executive  officer  and 
stockholder.  The  office  was  purdy  honorary, 
but  as  an  Inducement  to  plaintiff  to  accept 
it  defendant  assured  him  tb&t  there  would  be 
"good  big  house  rent  and  a  little  on  the  side 
In  it"  Satisfied  with  this  yagne  promise^ 
plaintiff  oxisented  to  serve  aa  president  with- 
out pay  from  the  bank,  and,  following  his 
election  to  the  office,  devoted  mu<^  of  his 
time  and  energies  to  learning  the  banking 
business,  and  the  services  he  rendered,  which 
included  every  kind  of  activity  from  that  of 
Janitor  to  president  were  of  value  to  the 
bank.  At  the  eod  of  three  months,  plaintiff 
"had  learned  the  banking  business,"  and,  ac- 
cording to  his  testimony,  he  and  defendant 
agreed  upon  $100  as  a  proper  compensation 
for  the  period  of  apprenticeBblp,  and  defend- 
ant paid  Mm  that  sum.  Some  time  after 
that  and  In  August  1907,  defendant  agreed 
to  divide  his  salary  as  cashier  with  plain- 
tiff, or,  in  other  words,  to  pay  the  president 
$50  per  month  out  of  his  own  pocket  Ibis 
Is  denied  by  defendant  who  admits,  however, 
that  he  did  pay  plaintiff  $100  for  the  first 
four  months'  work,  and  asserts  that  in  a  set- 
tlement he  had  with  plainUff  in  April.  1908, 
which  covered  all  business  transactioDS  to 
that  date^  compensation  for  plaintUTs  "bank 
work"  was  included.  Thereafter,  so  defend- 
ant contends,  plaintiff,  though  he  remained 
in  the  office  of  president  unttl  August  1912, 
performed  very  little  service  to  the  bank, 
and  none  for  which  he  was  to  be  paid  by 
any  one. 

We  find  substantial  evidence  sapporting 
the  claim  of  plaintiff  of  an  express  contract 
by  the  terms  of  which  he  agreed  to  devote  a 
part  of  his  time  to  the  service  of  the  bank 
for  which  defendant  was  to  i>ay  him  $50  per 
month  and  that  pursuant  to  this  contract 
he  performed  such  service  from  Aug^ust  1907, 
to  August,  1912,  for  which  he  has  not  beea 
paid,  and,  on  the  other  hand,  we  find  sub- 
stantial evidence  supporting  the  contention 
of  defendant  that  no  agreement  for  comiien- 
satlon  existed  after  the  settlement  in  April, 
1908.  EHirther  there  is  evidence  from  whldi 
an  Inference  might  be  drawn  that  while 
there  was  an  express  agreement  for  coinpen- 
satlon  after  April,  1008,  at  the  rate  of  $30 
per  mouth,  which  contlhued  until  plaintiff 
resigned  as  president  in  August  1012,  there 
was  a  substantial  part  of  the  time  during  - 
which  plaintiff,  being  absent  from  MaysviUe 
on  other  business  and  affairs,  rendeted  no 
service. 

The  amount  of  the  verdict  indicates  that 
the  last  of  these  hypotheses  was  accepted  by 
the  Jury,  and  that  In  obedi«ioe  to  the  dlree- 
tl<n  in  plaintiff's  instruction  on  the  measore 
of  damages  that  "yoo  will  not  allow  plaintiff 
anything  for  that  portion  of  the  time,  if  any. 
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between  Angast,  1907,  and  Angast,  1A12, 
during  whiob  plaintiff  failed  to  perform 
aerrlcea  for  aald  bank,"  the  Jury  deducted 
comi>ao8atioD  tat  Ba«di  loet  time  and  reduced 
plaintUTs  reoyverable  demand  from  |3,000 
to  «2,000. 

The  court  did  not  err  In  overruling  defend- 
ant's request  for  a  peremptory  Instruction. 
•Bte  demand  alleged  and  proved  by  plalntUf 
and  SDbmltted  to  the  Jury  In  the  ln8tmctl<HiB 
was  a  demand  upon  an  ezprees  contract  of 
hiring,  and  we  perceive  no  ground  for  the 
application  of  the  well-settled  rule  Invoked 
by  defendant  that  where  the  action  Is  upon 
an  express  c<xitract  for  services,  no  recovery 
should  be  allowed  upon  an  Implied  contract 
or  a  quantum  meruit  Cole  v.  Armour,  164 
Mo.  333,  55  S.  W.  476;  Brookfleld  v.  Dmry 
Ck>llege,  139  Mo.  App.  330,  123  S.  W.  86. 

The  Instructlous  clearly  defined  the  Issues 
and  allowed  no  recovery,  except  upon  the 
finding  by  the  Jury  of  an  express  contract 
The  verdict  ia  abundantly  supported  by  evi- 
dence, and,  flnoing  no  prejudicial  error  In 
the  record,  the  Judgment  Is  affirmed.  All 
concur. 


OABSON  V.  MISSOURI,  K.  &  T.  EX.  CO. 
(Na  121S9.) 

(Kansas  Oibr  Court  of  Appeals.     Missouri 

Dec.  10,  1916.    Rehearing  Denied 

Dec  29,  191&) 

1.  Baxlboads  «=>114(4)   —  Obstbuction  or 
Surface  Watebs— Qtjkstiors  fob  Jubt. 

In  action  axainst  railroad  for  noncompli- 
ance with  Rev.  St  1909,  {  3150,  requiring  such 
companies  to  construct  suitable  ditches  and 
drains  where  such  construction  is  made  neces- 
sary by  railroad  embankments,  evidence  that  al- 
though drains  piercing  defendant's  embankment 
whlcn  caused  water  to  accumulate  on  plaintiff's 
land  would  not  have  afforded  sufficient  drainage 
to  plaintUTs  land  because  the  land  on  the  op- 
posite side  of  fhe  embankment  was  protected  by 
dikes,  yet  defendant  could  have  drained  such 
accumulation  by  ditch  going  in  another  direc- 
tion, held  sufficient  to  carry  to  the  jury  the  Issue 
whether  defendant's  failure  to  maintain  such 
ditch  wss  the  proximate  cause  of  the  injuries 
comidained  of. 

VEid.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  |  871;   Dec.  Dig.  «=all4(4).] 

2.  IlAILBOADS  «a>113(10)— SUBTACK   WaTXBS— 
OBSl-aUCIION— INKVITABLB    ACCIDENT. 

Where  injury  to  plaintiff's  crops  was  caus- 
ed by  failure  of  the  defendant  railroad  com- 
pany to  oonstruot  a  drain  for  waters  accnmn- 
fated  by  its  embankment  it  could  not  escape 
liability  for  injuries  from  overflowing  of  plain- 
tiff's land  by  uiowing  the  floods  causing  t£e  in- 
jury were  unnsually  violent  and  heavy,  where 
flooids  sufficient  to  overflow  the  land  were  not 
unusual;  it  appearing  that  its  negligence  co- 
operated to  cause  the  injury. 

[ESd.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  863;   Dec.  Dig.  <8=9ll8(10).] 

8.  TaiAL  «=»191(6)  —  SusrACE  Watibs  —  Ob- 

STBtJCnON— ■IlTBTBDOTION— ABSTJMIHG    FACT. 

In  action  against  railroad  for  failure  to 
drain  waters  accumulated  bv  its  embankment, 
an  insimctimi  requiring  the  jury  to  find  that  in 
consequence  of  defendant's  failure  to  maintain 
suitable    ditdies    and    drains,    plaintiff's   crops 


were  injured,  etc.,  heU  not  erroaeows  as  assum- 
ing as  a  matter  of  fact  that  the  creek  into  which 
the  drains  would  have  led  would  have  been  suffi- 
cient in  connection  therewith  to  have  carried 
off  the  overflow  of  waters  in  time  to  have  pre- 
vented damages  to  plsintiS's  crops. 

rSid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  429;    Dec.  Dig.  «=>191(6).] 

Appeal  from  Circuit  Court,  Cooper  Conn- 
ty;  J.  O.  Slate,  Judge 

"Not  to  be  officially  pabUshed." 

Action  by  Hlnton  V.  Carson  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Seei  also,  184  S.  W.  10S9. 

J.  W.  Jamison,  Gen.  Counsel  Missouri,  K. 
&  T.  Ry.  Co.,  of  St.  Louis,  for  appellant. 
Sam.  C.  Major,  of  Fayette,  and  Williams  & 
Williams,  of  Boonville,  for  respondeat. 

JOHNSON,  J.  This  action  Is  founded  upon 
the  alleged  noncompliance  by  defendant  rail- 
road company  with  the  provisions  of  section 
3150,  R.  S.  1909,  requiring  such  companies — 
"to  cause  to  be  constructed  and  maintained 
*  *  *  suitable  ditches  and  drains  along  each 
side  of  the  roadbed  of  such  railroad,  to  connect 
with  ditches,  drains,  or  water  courses,  so  as  to 
afford  sufficient  outlet  to  drain  and  carry  off 
the  water,  including  surface  water,  along  such 
railroad  whenever  the  draining  of  tradb  water 
has  been  obstructed  or  rendered  necessary  by 
the  construction  of  such  railroad." 

Plaintiff  owns  a  farm  near  Pearson  In 
Howard  county  lying  In  bottom  lands  Just 
south  of  defendant's  railroad  which  runs  east 
and  west.  A  natural  water  course  known  as 
Salt  creek  comes  out  of  the  hills  lying  to  the 
north  and  turning  east  mns  parallel  to  the 
railroad  on  the  north  side  thereof,  a  distance 
of  3  or  3^  miles  east,  when  it  crosses  over 
to  the  south  side  of  the  railroad  and  contin- 
ues on  to  the  Missouri  river.  In  August, 
1910,  and  In  June,  1912,  hea\7  rainfalls  caus- 
ed Salt  creek  to  overflow  and  Inundate  the 
bottom  lands,  including  plaintiff's  farm,  and 
the  flood  waters  submerged  the  farm  for  such 
a  time  that  the  crops  were  destroyed. 

In  two  counts  the  petition  seeks  the  re- 
covery of  damages  for  these  inundations  on 
the  ground  that  they  were  caused  by  the 
failure  of  defendant  to  construct  and  main- 
tain a  drainage  ditch  along  the  south  side  of 
the  roadbed  to  drain  off  the  flood  waters  on 

I  the  subsidence  of  the  overflow  of  Salt  creek. 
A  trial  of  the  Issues  raised  by  the  pleadings 

I  resulted  in  a  verdict  and  Judgment  for  plain- 
tiff on  both  counts,  and  In  due  course  of  pro- 
cedure an  appeal  was  allowed  defendant  to 
the  Sapteme  Ooort  Throughout  the  case  de- 
fendant attacked  the  constitutionality  of  sec- 
tion 3150,  R.  S.  1909,  but  the  Supreme  Court 
held  that  issue  had  been  foreclosed  in  the 
decision  In  Tranbarger  v.  Railroad,  250  Mo. 
46,  156  S.  W.  694,  and  transferred  the  cause 
to  this  court  Counsel  for  defendant  InsUt 
that  a  verdict  on  both  counts  sbonid  have 
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been  directed  in  its  fovor:  First,  because  fbe 
evidence  of  plaintiff  falls  to  show  tliat  tbe 
presence  of  a  drainage  dltcb  along  the  south 
side  of  the  roadbed  would  Iiave  more  ex- 
peditiously drained  off  the  accnmnlated  wa- 
ter, and  thereby  prevented  the  destruction 
of  the  crops;  and,  second,  tliat  both  over- 
flows were  caused  by  rainfalls  so  violent  and 
unusual  as  to  fall  within  the  legal  classiflca- 
tion  of  acts  of  Ood. 

[1]  The  evidence  of  plaintiff  tends  to  show 
that  before  the  railroad  was  built  the  nat- 
ural drainage  which  was  northward  into  Salt 
creek  was  sufficient  to  drain  flood  waters 
from  tbe  farm  in  a  period  so  short  that 
growing  crops  would  not  sustain  any  serious 
Injury  from  them.  The  railroad  was  upon  an 
embankment  four  or  five  feet  high  which  was 
not  pierced  by  any  lateral  ditches  or  drains 
to  carry  the  water  northward  into  the  creek. 
There  is  much  plausibility  in  the  view  of 
counsel  for  defendant  that  such  drains  or 
ditches  would  have  afforded  no  sufficient 
drainage  of  plaintiff's  farm  for  the  reason 
that  the  land  on  tbe  opposite  side  was  pro- 
tected by  dikes  on  three  sides,  which,  with 
defendant's  embankment,  confined  the  stream 
to  a  channel  so  narrow  that  drainage  into  it 
at  that  place  would  have  been  wholly  futile. 
PlalntilTB  alleged  causes  of  action  are  not 
founded  on  the  absence  of  such  drains  and 
ditches  which  he  concedes  would  have  been 
practically  useless,  but  upon  the  absence  of 
a  ditch  along  the  south  side  of  the  roadbed 
which  he  contends,  and  his  evidence  tends 
to  show,  would  have  drained  the  flood  waters 
eastward  into  Salt  creek,  where  it  crossed 
over  to  the  south  side  of  the  railroad.  Much 
stress  is  laid  by  defendant  upon  the  testi- 
mony elicited  on  cross-examination  from 
plaintiff's  witnesses  to  the  effect  that  no  such 
ditch  of  reasonable  size  and  cost  of  construc- 
tion and  maintenance  would  have  sufficed 
to  obviate  the  inundation  of  plaintiff's  farm 
by  floods  such  as  those  in  question,  which 
overflowed  the  railroad.  But  we  think  such 
evidence  does  not  show  cmidusively  that 
plaintiff  has  no  cause  of  action.  There  Is 
substantial  evidence  adduced  by  him  that 
there  was  an  average  t&ll  eastward  in  the 
elevation  of  the  bottom  land  of  over  one  foot 
to  the  mile  and  also  a  fall  towards  the 
north,  so  that  a  ditch  of  reasonable  dimen- 
sions and  cost  would  have  materially  aided 
the  natural  drainage  eastward  to  such  an  ex- 
tent as  to  prevent  the  submergence  of  plain- 
tiff's land  long  enough  to  destroy  the  crops. 
We  do  not  find  this  evidence  is  speculative 
or  contrary  to  physical  laws  and  regard  it  as 


snfflcient  to  Carry  to  fbs  Jury  as  an  issue  of 
fact  the  question  of  wlietlier  or  not  defend- 
ant's failure  to  wiaintatn  such  a  ditch  was  the 
proximate  cause  of  tbe  injuries  in  dlspate. 

We  do  not  agree  with  the  view  of  detoid- 
ant  that  the  sole  causes  of  the  respectlye  In- 
juries were  acts  ot  Gtod  wMch  defaidant 
should  not  be  held  to  have  anticipated  and 
provided  against  War^oose  Co.  v.  Rail- 
road, 124  Mo.  App.  646,  102  8.  W.  11;  CVmii- 
mlsslon  Co.  v.  Railroad,  118  Mo.  App.  S44, 
88  8.  W.  117;  Brewing  Ass'n  v.  Talbot,  141 
Mo.  loa  at  682,  42  S.  W.  679,  64  Am.  St.  Rep. 
588;  Railroad  v.  Floor  Mills  (Tex.  Oiv.  App.) 
148  8.  m  loc  cit.  1182;  Gormack  v.  Rail- 
road, 196  N.  T.  442,  00  N.  EI.  56,  24  L.  R.  A. 
(N.  S.)  1200,  IT  Ann.  Cas.  949. 

[2]  The  evidence  of  defendant  shows  tiiat 
tbe  rainfall  on  both  occasions  was  unnsnaOy 
violent  and  heavy,  but  floods  in  Salt  creek  of 
enough  magnitude  to  overflow  the  bottom 
lands  were  not  unusual,  and  the  Jury  were 
entitled  to  infer  were  events  which  defend- 
ant was  bound  to  anticipate  and  make  rea- 
sonable provision  against  Ibere  is  evidence 
tending  to  show  that  a  ditch  parallel  to  the 
roadbed  of  proper  dlmensipns  to  drain  off 
ordinary  floods  would  have  drained  off  the 
flood  waters  on  the  occasions  under  review  in 
ample  time  to  have  saved  the  crops.  We  have 
therefore  a  simUar  state  of  facts  to  those  tbe 
Supreme  Court  reviewed  in  Tranbarger  v. 
Railroad,  supra,  where  the  well-settled  rule 
was  applied  that  "where  the  negligence  of  tlie 
defendant  concurs  with  an  inevitable  acci- 
dent to  produce  injury,  tbe  person  so  dama^r- 
ed  is  entitled  to  recover."  Tlie  demnrrer  to 
the  evidence  was  properly  overruled. 

[S]  The  instructions  given  at  the  request 
of  plaintiff  are  not  subject  to  the  criticism 
of  assuming  "as  a  matter  of  fact  that  Salt 
creek,  if  defendant  had  constructed  or  could 
have  constructed  ditches  leading  to  it,  would 
have  been  sufficient  in  connection  with  the 
ditches  to  have  carried  off  the  overflow  wa- 
ters in  time  to  have  prevented  damages  to 
plalntlfTs  crops." 

The  fact  that  no  dltoh  along  the  roadbed 
was  maintained  was  conceded,  and  the  Jury 
were  required  to  flnd  "that  in  consequence 
of  defendant's  failure  to  construct  and  main- 
tain suitable  ditches  and  drains  along  tbe 
sides  of  its  said  railroad,  the  com  and  wheat 
growing  upon  said  land  were  Injured,"  etc. 

The  instructions  treated  no  fact  in  con- 
troversy as  proved,  and  fairly  submitted  the 
issues  made  by  the  pleadings  and  evidence. 
There  is  no  prejudicial  error  In  the  record, 
and  the  judgment  is  affirmed.    All  ooncor. 


Digitized  by 


Google 


MOl) 


STATE  V.  HEOENT  I/AX7NDRT  Oa 


961 


STATE,  to  Use  of  GOODMAN  et  aL.  v.  RE- 
GENT LAUNDRY  CO.  et  aL 
(No.  14526.) 

(St  Iioida  Court  of  Appeals.    IfDasouri.    Dec. 
80,  1916.) 

1.  GoNTBAOTB     «=3280L)-'EzBOX7noir  — Bti- 

DENCB— BUKDKN    OF  FBOOF. 

Where  two  of  tbe  parties  to  a  contract  did 
not  sign,  the  wiitinK  presnmptiTelr  took  effect 
apon  its  delivery  and  was  binding  upon  the  par- 
ties who  signed  it.  and  the  burden  of  proof 
waa  on  the  plaintifcs  who  signed  to  show  that 
the  understanding  was  that  the  contract  should 
not  take  eifect  ontil  signed  by  all  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  176S;  Dec.  Dig.  <8s>28(l).] 

2.  ESTOFCflL  4=»92(2>— AOOBFTANOB  OF  BeIOC- 


Where  a  contract  waa  not  signed  by  two  of 
tbe  parties,  the  plaintiffs,  who  have  received  and 
retained  the  fuU  benefits  accmlng  to  them  un- 
der the  contract  which  they  signed  and  deliver- 
ed aa  their  contract  cannot  be  heard  to  repu- 
diate its  obligationa  on  the  ground  that  It  was 
not  signed  by  all  of  the  parties  named  therein. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  261;   Dec.  Dig.  i8=i>a2(9-] 

S.   JUDOMKITT  «S>6M— OORaLOBITKimS— Noit- 
8T7IT. 

Although  a  nonsuit  was  involantary  and  the 
plaintiff  moved  to  set  it  aside  and,  upon  such 
motion  being  overruled,  appealed  and  the  judg- 
ment was  affirmed  by  the  appellate  court  It 
was  atiU  a  judgment  of  nonsuit  and  although 
terminating  and  disposing  of  the  particular  suit 
was  not  a  final  Judgment  on  the  merits  or  res 
adjudicata  as  to  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  1165;  Dec.  Dig.  <8=>664.] 

4.  oohforations  «=3l21(7)— sai.e  of  stock— 

Bbkach— Damaoes. 
A  defendant  who  purchased  one-half  of  the 
stock  of  a  corporation  under  a  contract  in  which 
the  plaintiffs  covenanted  that  the  corporation's 
indebtedness  would  not  exceed  an  amount  stat- 
ed, ia  to  be  regarded  as  having  been  damaged 
to  the  extent  of  one-half  the  amount  by  which 
the  corporation's  indebtedness  exceeded  that 
which  the  plaintiffs  covenanted  that  it  would  be 
found  to  be. 

[Eid.  Note.— For  other  cases,   see   Corpora- 
tions. Cent  Dig.  fi  504,  605;    Dec.  Dig.  «=> 
121(7).] 
B,  Affeai,  akd  Ebbob  «=»10e2(l)— Revmw— 

Rbvkbsibub  Ebbob. 
Although  Rev.  Bt  1909,  |  1993,  provides 
that  when  a  verdict  is  for  plaintiff  in  an  action 
for  recovery  of  money  cftily,  the  jury  shall 
also  assess  the  amount  of  recovery,  in  view  of 
section  2082,  which  commands  that  an  appellate 
court  shall  not  reverse  a  judgment  unless  it 
believes  that  error  was  committed,  after  mate- 
rials^ affecting  the  merits,  and  section  1850, 
providing  that  errors  not  affecting  •nbstantial 
rights  shall  be  disregarded  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error,  where  a  court  directed  the  jury  as  to 
tbe  amount  to  allow  on  a  counterclaim  and  the 
amount  was  correctly  calculated,  the  error  waa 
not  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4212;  Dec.  Dig.  «s> 
1062(1).] 

Appeal  from  St  Louis  Circuit  Court;  VfU' 
son  A.  Taylor,  Judge. 

Proceedings  by  the  State  of  lUssouri,  to 
the  Dse  of  Nat  J.  Goodman  and  another, 


against  the  Regmt  Laundry  (Company  and 
others,  in  which  defendant  Charles  H.  WU- 
son  filed  a  counterclaim.  From  a  judgment 
for  plaintiffs  and  for  defendant  Wilson  on 
his  counterclaim,  plaintUIs  appeaL    Affirmed. 

William  F.  Fahey,  of  St.  Louis,  for  appel- 
lants. Frank  H.  Hasklns,  of  Bt  Louis,  for 
respondents. 

ALLEN,  J.  This  is  an  action  upon  an  at- 
tachment bond  executed  by  defendants  Re- 
gent Laundry  (Company,  a  corporation,  and 
WUson,  as  principals,  and  defendants  Renard 
and  Toung,  as  securities.  In  the  penal  sum  of 
^,200.  Defendant  Wilson  interposed  a  coun- 
terclaim, the  nature  of  which  will  be  later 
shown.  The  trial,  before  the  court  and  a 
Jury,  resulted  in  a  verdict  for  plaintiffs  on 
the  bond  sued  upon,  assessing  their  damages 
at  the  sum  of  $518.77,  and  in  favor  of  de- 
fendant Wilson  on  his  counterclaim  in  the 
sum  of  1667.  From  a  Judgment  entered  ac- 
cordingly, the  plaintlfls  prosecute  the  appeal 
now  before  us. 

The  attachment  stilt,  in  which  was  given 
the  bond  here  sued  upon,  was  instituted  on  or 
about  September  4,  1906,  and  grew  out  of  a 
written  agreement  of  date  August  3,  1906, 
executed  by  these  plalntlfFs,  Nat  J.  Goodman 
and  Stella  M.  Goodman,  the  defendants  Re- 
gent Lanndry  Company  and  Ohas.  H.  Wilson, 
one  D.  L.  Oahn  and  one  B.  S.  Seasongood. 
In  the  writing  defendant  Wnscm  was  named 
as  the  party  of  tbe  first  part,  these  plalntUCs 
as  parties  of  the  second  part,  D.  L.  Cahn  and 
Ellen  Cahn,  his  wife,  as  parties  of  the  third 
part,  Seasongood  as  party  of  the  fourth  part, 
and  the  defendant  Regent  Laundry  Company 
as  party  of  the  fifth  part;  but  neither  EUen 
Cahn  nor  the  Regent  Laundry  Company  sign- 
ed the  Instrument  This  agreement  provided 
that  the  party  of  the  first  part  therein  (WU- 
Son)  agreed  to  purchase  from  the  parties  of 
the  second  and  third  parts  (these  plaintiffs 
and  Cahn  and  wife)  86  shares  of  the  capital 
stock  of  the  Regent  Laundry  Company,  agree- 
ing to  pay  therefor  at  the  rate  of  $125  per 
share,  aatb  purchase  price  to  be  paid  as  fid- 
lows:  The  sum  of  $1,850  to  be  paid  the  Mer- 
cantile Trust  Company  to  take  up  a  note  of 
the  Regent  Laundry  Company,  $2,200  to  be 
paid  to  these  plaintiffs,  and  the  remaining 
$325  to  be  paid  to  CJahn  and  his  wife.  Fol- 
lowing this  the  agreement  contained  a  para- 
graph as  follows,  yiz.: 

"And  the  parties  of  the  second,  third  and 
fourth  parts  hereby  agree  and  covenant  with 
the  party  of  the  first  part  that  with  the  ex- 
ception of  the  said  one  thousand  eight  hundred 
fifty  doUars  ($1,850),  note,  the  party  of  the  fifth 
part  is  not  indebted  to  any  person,  firm  or  cor- 

g oration  in  any  sum  other  than  the  current 
ills  for  the  month  of  July,  1906,  excepting 
perhaps  $200,  and  they  do  hereby  warrant  that 
the  outstanding  accounts  belonging  to  the  party 
of  the  fifth  part  will  at  least  equal  said  cur- 
rent bills  for  the  month  of  July,  1906." 

The  agreement  further  provided  that  the 
plaintlfls  herein  Tronld  not  in  any  way  en- 
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gage  in  the  laundry  business  for  a  certain 
period  of  time  witbln  a  certain  prescribed 
territory ;  that  they  agreed  to  sell  to  Wilson 
26  shares  of  the  capital  stock  of  the  Begent 
Laundry  Company  at  the  price  mentioned; 
and  that  Cahn  and  wife  agreed  to  sell  to 
Wilson  10  shares  of  the  capital  stock  of 
said  company. 

Though  the  Instrument  was  not  signed  by 
Mrs.  Cahn  nor  the  Regent  Laundry  Com- 
pany, it  was  delivered  and  was  acted  upon. 
It  appears  that  defendant  Wilson  paid  the 
note  of  the  Kegent  Laundry  Company  for 
$1,850,  paid  the  said  sum  of  $2,200  to  these 
plaintiffs,  and  the  sum  of  $325  to  Mrs.  Cahn, 
and  received  the  35  shares  of  stock  of  the 
Regent  Laundry  Company,  being  one-half  of 
that  company's  capital  stock.  Thereafter  it 
was  discovered  that  the  Regent  Laundry 
Company  was  Indebted  to  various  persons  in 
the  sum  of  $1,164.77,  exclusive  of  current 
bills  for  the  month  of  July.  1916,  and  ex- 
clusive of  the  note  for  $1,850  above  men- 
tioned. Thereupon  the  Regent  Laundry  Com- 
pany and  Wilson  instituted  against  these 
plaintiffs  and  Cahn  and  Seaaongood,  the  at- 
tachment suit  above  mentioned,  atf  for  a 
breach  of  the  covenant  contained  in  the  para- 
graph of  the  aforesaid  contract  which  we 
have  quoted  in  full  above.  In  that  acUoD 
there  was,  at  the  court's  direction,  a  verdict 
for  the  defendants  therein  (these  plaintiffs) 
on  their  plea  in  abatement.  Upon  the  trial 
on  the  merits,  the  plaintiffs  therein  were 
forced  to  a  nonsuit,  and  upon  the  court's  re- 
fusal to  set  the  same  aside  they  appealed  to 
this  court  On  that  appeal— for  the  reason 
stated  in  the  opinion — we  could  review  only 
the  record  proper,  and,  finding  no  error  there- 
in, the  judgment  of  nonsuit  entered  by  the 
circuit  court  was  affirmed.  See  Begent 
Laundry  Co.  v.  Goodman  et  al.,  142  Mo.  App. 
716,  121  S.  W.  1082.  Thereafter,  to  wit, 
on  November  19,  1909,  the  present  action 
was  instituted  by  these  plaintiffs  on  the 
bond  given  in  the  attachment  suit  as  stated 
above. 

It  is  unnecessary  to  notice  the  petition 
herein.  The  Joint  answer  of  defendants  Ren- 
ard  and  Toung  admits  the  execution  of  the 
bond  sued  upon,  and  denies  each  and  every 
other  allegation  of  the  petition.  The  answer  of 
defendant  Regent  Laundry  Company  is  a  gen- 
eral denial.  Defendant  Cbas.  H.  Wilson  In- 
terposed a  general  denial,  coupled  with  a 
counterclaim  predicated  upon  a  breach  of 
plaintiffs'  said  covenant  in  the  contract  of 
August  3,  1906,  being  the  identical  cause  of 
action  upon  which  WUson  and  his  codefend- 
ant  Regent  Laundry  Company  had  sought 
a  recovery  against  these  plaintiffs  in  the 
above-mentioned  attachment  suit;  Wilson 
averring  that  the  former  action,  prosecuted 
by  him  and  the  Regent  Laundry  Company, 
resulted  In  a  nonsuit,  as  we  have  stated 
above. 

In  their  reply  the  plaintiffs  plead  that  in 
the  attachment  suit  the  ruling  of  the  trial 


court,  in  forcing  the  plaintiffs  therein  to  a 
nonsuit,  waa  based  upon  a  determination  by 
that  court  that  the  written  tnstinment  of 
August  3,  1906,  created  no  obligation  In  fa- 
vor of  defendant  Wilson  and  his  codefead- 
ant  Regent  Laundry  Company,  or  either  of 
them,  against  these  plaintiffs,  "that  the  sub- 
ject-matter of  said  counterclaim  has  been 
Anally  adjudicated,"  and  that  defendant  Wil- 
son "Is  barred  from  further  action  thereon 
or  from  seeking  to  question  said  determina- 
tion, finding,  and  Judgment"  The  reply  ad- 
mits that  on  or  about  August  3,  1906,  de- 
fendant Wilson  agreed  to  purchase  and  did 
purctuLse  from  plaintiffs  and  Cahn  and  wife 
35  shares  of  the  capital  stock  of  the  laundry 
company,  and  paid  the  consideration  there- 
for as  stated  above,  but  avers,  in  effect,  that 
the  alleged  written  Instrument  upon  which 
the  counterclaim  is  predicated  never  became 
a  valid  and  sulielsting  contract  binding  upon 
plaintiffs;  that  It  was  understood  and 
agreed,  between  all  of  the  parties  concerned, 
that  the  writing  should  be  signed  by  all  of 
the  parties  mentioned  therein  before  becom- 
ing valid  and  effective;  that  it  waa  In  fact 
not  signed  by  the  Regent  Laundry  Company 
nor  by  Mrs.  Ellen  Cahn,  by  reason  whereof  it 
acqtilred  no  validity.  Certain  denials  are 
made,  putting  In  issue  matters  set  up  in  the 
counterclaim,  but  they  need  not  be  here  de- 
tailed. 

On  motion  of  defendant  Wilson  the  court 
struck  out  all  of  that  part  of  the  reply  wMch 
sought  to  set  up  the  ruling  and  judgment  in 
the  attachment  suit  as  a  bar  to  the  prose- 
cution of  defendant  Wilson's  counterclaim. 

The  questions  before  us  on  appeal  relate 
entirely  to  the  counterclaim;  and  touching 
that  it  need  only  be  said  that  there  was  evi- 
dence pro  and  con  on  the  Issue  as  to  wheth- 
er the  written  agreement  of  August  3,  1906, 
was  signed,  by  those  who  executed  It,  with 
the  understanding  and  Intention  that  it 
should  not  become  effective  unless  signed 
by  all  parties  named  therein ;  and  that  plain- 
tiffs' counsel,  for  the  purposes  of  this  case, 
stipulated  that  on  August  S,  1906,  the  Begent 
Laundry  Company  was  indebted  to  various 
persons  in  the  sum  of  $1,154.77,  exclusive 
of  current  bills  for  the  month  of  July,  1936, 
and  exclusive  of  the  note  for  $1,850  men- 
tioned in  the  counterclaim. 

[1]  I.  The  first  point  made  by  learned 
counsel  for  appellant  Is  that  the  written  in- 
strument upon  which  the  counterclaim  of 
defendant  Wilson  is  predicated  never  became 
binding  upon  plaintiffs  for  the  reason  that 
it  was  never  signed  by  Mrs.  Ellen  Cahn,  and 
that  the  court  erred  in  admitting  the  writ- 
ing in  evidence  and  in  refusing  to  direct  a 
verdict  for  plaintiffs  on  the  counterclaim. 
The  trial  court  as  appears  from  its  rulinifs 
throughout,  took  the  view  that  the  writing 
presumptively  took  effect  and  was  binding 
upon  the  parties  who  signed  it,  upon  Its  de- 
livery, and  that  the  burden  of  proof  was  on 
plaintiffs  to  show  that  the  understanding  and 
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Intention  of  radi  parties  were  to  the  con- 
trary. This  Is  In  accord  with  the  settled 
law  In  tbla  state  as  to  the  general  rule  ap- 
plicable to  snch  a  situation. 

In  Mnehlhach  t.  Railroad,  106  Mo.  App. 
loc.  dt.  314,  148  S.  W.  456,  It  Is  said  by 
Johnson,  J.: 

"The  rule  applicable  to  such  cases  is  that  a 
party  who  sittna  and  delivers  an  inatrument  is 
bound  by  the'  obliKatioDS  be  therein  assumes 
although  it  is  not  signed  by  all  the  parties  nam- 
ed in  it  unless  it  appears  that  the  parties  sign- 
inx  mutually  intended  that  it  should  be  in- 
choate and  incomplete  and  not  talte  effect  as 
a  contract  nntil  signed  by  an  the  parties  named. 
State  ez  reL  ▼.  Sandusky,  46  Ho.  877:  Don- 
nell  Mfg.  Co.  t.  Repass,  75  Mo.  App.  420;  Gay 
▼.  Murphy,  134  Mo.  98  [34  S.  W.  1091,  66  Am. 
St  Rep.  496];  Mattoon  t.  Barnes,  ll2  Mass. 
463;  Dillon  ▼.  Anderson,  43  N.  T.  281;  Qrafe- 
man  Dairy  Co.  ▼.  St  Louis  Dairy  Co.,  96  Mo. 
App.  495  [70  S.  W.  3901;  Naylor  v.  Stene  [96 
Minn.  67]  104  N.  W.  685;  Edwards  v.  GUde- 
meister,  61  Kan.  141  [59  Pac  2591:  American 
Pub.  Co.  V.  Walker,  87  Mo.  App.  503.  And  the 
burden  is  on  the  party  attaclciDR  the  contract 
to  show  that  when  he  signed  it  was  agreed  that 
the  contract  should  not  take  effect  until  signed 
by  all  the  parties.    Authorities  supra." 

In  State  ex  reL  t.  Sandnsky,  supra,  the 
Supreme  Court  through  Wagner,  J.,  said: 

"We  think  that  the  best  and  most  intelligible 
principle  is  that  where  a  writing  obligatory  is 
prepared  to  be  signed  by  several  and  is  not 
signed  by  all,  whether  it  is  the  act  of  those  who 
do  sign  it  depends  upon  the  question  whether 
It  was  signed  and  deuvered  as  an  escrow  only 
nntil  signed  by  the  others,  or  was  delivered  as 
the  writing  of  the  parties  signing." 

The  court  expressly  approved  the  rule  an- 
nounced by  the  Supreme  Court  of  Massa- 
chusetts In  Cutter  v.  Whlttemore,  10  Mass. 
442. 

In  Oay  v.  Murphy,  supra,  the  bond  In  ques- 
tion had  been  signed  by  the  surety  merely 
and  not  by  the  principal,  and  applying  a 
well-recognized  rule  of  law  It  was  held  that 
tbe  surety  would  not  be  held  liable  oa  the 
Instrument ;  but  in  that  connectlMi  tbe  court 
said: 

"The  rule  is  different  when  the  bond  is  signed 
by  the  principal,  and  is  not  signed  by  one  of 
the  sureties  named  in  the  bond.  In  such  cir- 
cumstances the  bond  is  prima  facie  binding  on 
all  who  sign  it.  And  if  those  who  sign  it  would 
aToid  responsibility  thereon  the  burden  rests 
upon  them 'of  showing  that  at  the  time  of  its 
execution  it  was  agreed  that  the  bond  should 
not  be  delivered  as  their  deed  until  all  per- 
sons named  in  the  bond  as  sureties  had  exe- 
cuted it" 

[2]  But  in  tbe  case  before  us  the  written 
Instrument,  upon  which  tbe  counterclaim  is 
predicated,  was  not  only  delivered  with- 
out Mrs.  Cahn's  signature,  but  was  treated 
by  these  plaintiffs  and  defendant  Wilson  as 
a  valid  subsisting  contract  between  them. 
Tbe  evidence  shows  that  without  waiting 
to  procure  the  signature  of  Mrs.  Cahn,  who 
was  unable  to  be  present  on  account  of  sick- 
ness, plaintiffs,  defendant  Wilson,  and  Cahn 
proceeded  at  once  to  consummate  the  trans- 
action, Cahn  having  lu  his  possession  his 
wife's  st^k  indorsed  in  blank.    Defendant 


Wilson  fully  performed  the  contract  on  Us 
part  BelylDg  thereupon  he  paid  to  plaintiffs 
the  full  consideration  to  be  paid  them  for 
their  stock,  and  paid  as  well  the  other  con- 
sideration mentioned.  Plaintiffs  have  re- 
ceived and  retained  the  full  benefits  accruing 
to  them  under  the  written  Instrument  which 
they  signed  and  delivered  as  their  contract, 
and  they  cannot  now  be  heard  to  repudiate 
its  obligations  on  tbe  ground  that  it  was  not 
signed  by  all  the  parties  named  therein.  See 
Muehlbach  v.  Railroad,  supra,  166  Mo.  App. 
loc.  cit  314,  148  S.  W.  463. 

We  need  not  enter  into  a  discussion  of  tbe 
authorities  relied  upon  by  appellants.  Some 
of  them  are  cases  dealing  with  contracts 
wholly  executory;  and  none  of  them  are 
persuasive  In  view  of  the  facts  disclosed  by 
this  record.  It  is  argued,  in  effect,  that  plain- 
tiffs would  have  had  a  remedy  by  way  of 
contribution  against  Mrs.  Cahn  had  she  sign- 
ed, which  remedy  is  lost  by  her  failure  to 
execute  the  instrument,  and  that  this  affords 
a  cogent  reason  why  the  writing  should 
be  held  to  be  not  binding  on  plaintiffs.  See 
Mattoon  y.  Barnes,  112  Mass.  loc  clt  466; 
Naylor  ▼.  Stene,  96  Minn.  loc.  dt  69,  104 
N.  W.  686.  It  may  be  that  the  fact  that  a 
remedy  against  a  party  who  does  not  sign 
is  thus  lost,  will,  under  appropriate  circum- 
stances, be  an  important  factor  in  the  case, 
biearing  upon  the  question  as  to  whether  the 
parties  signing  mutually  ^understood  and 
Intended  that  the  Instrument  should  be  incho- 
ate and  incomplete,  and  Ineffective  as  a  con- 
tract, until  signed  by  all  the  parties  named. 
Muehlbach  v.  Railroad,  supra.  But  be  this 
as  it  may,  what  Influence,  if  any,  this  factor 
may  have  In  a  given  case  must  of  necessity 
depend  upon  the  circumstances  surrounding 
the  transaction.  In  the  Instant  case  it  ap- 
pears quite  clear  that  this  feature  is  with- 
out material  Influence.  Certainly  in  the 
face  of  the  facts  above  stated  it  would  not 
warrant  the  court  in  declaring,  as  a  matter  of 
law,  that  the  contract  did  not  become  binding 
upon  tbose  who  signed  It. 

[S]  II.  Appellants  Insist,  however,  that  the 
ruling  and  Judgment  in  the  attachment  suit 
operates  as  a  bar  to  the  prosecution  by  re- 
spondent Wilson  of  the  cause  of  action  upon 
which  his  counterclaim  is  founded;  and  there- 
fore tbe  court  erred  in  striking  out  that  por- 
tion of  plaintiffs'  reply  by  which  It  was  at- 
tempted to  plead  the  same  in  bar.  l%ere  is 
no  merit  In  this  contention.  The  Judgment 
entered  In  the  attachment  case  was  one  of 
nonsuit.  Though  the  nonsuit  was  Involun- 
tary, and  the  plaintiffs  In  that  action  moved 
to  set  it  aside,  and,  upon  such  motion  being 
overruled,  appealed,  and  the  appellate  court 
affirmed  the  Judgment,  such  Judgment  was 
none  the  less  one  of  nonsuit  merely.  Mason 
V.  K.  C.  Belt  Ry.  Co.,  226  Mo.  212,  126  S.  W. 
1128,  26  L.  R.  A.  (N.  S.)  914.  Its  legal  ef- 
fect is  that  of  a  "Judgment  of  discontinuance 
or  dismissal  whereby  the  merits  are  left  un- 
touched."   Wetmore  t.  Crouch,  188  Ha  loc. 


954 


190  80UTHWBSTBBN  BEPOBTBB 


(Ho. 


dt  654,  87  S.  W.  964,  8  Ann.  Gas.  94.  ▲ 
Judgment  of  nonsuit,  though  It  completely 
terminates  and  disposes  of  the  particular  suit, 
and  Is  final  In  the  sense  that  an  aK>eaI  will 
Ue  therefrom  where  the  nonsuit  Is  Involun- 
tary, is  not  a  final  Judgment  upon  the  merits 
nor  res  adjudicata  as  to  the  cause  of  acti<ni. 
The  cause  of  action  is  not  merged  in  a  Judg- 
ment of  this  character,  as  in  a  final  Judgment 
on  the  merits,  but  survives  and  may  be  fur- 
ther prosecuted  within  the  time  allowed  by 
law.  See  Mason  v.  K.  O.  Belt  R.  Co.,  supra; 
Hewitt  V.  Steele,  136  Mo.  327,  38  S.  W.  82; 
Wlethaupt  V.  City  of  St.  Louis,  168  Mo.  655, 
59  S.  W.  960 ;  Manning  v.  Insurance  C!o.,  176 
Mo.  App.  678,  159  S.  W.  750;  Woods  v.  Mo. 
Pac.  My.  Ck),,  192  Mo.  App.  165,  179  S.  W. 
727.  The  ground  upon  which  the  court  try- 
ing the  attachment  suit  gave  the  peremptory 
instruction  forcing  the  plaintiffs  therein  to  a 
nonsuit  is  not  here  a  matter  of  consequence. 
We  are  concerned  only  with  the  fact  that  the 
Judgment  entered  was  one  of  nonsuit,  oper- 
ating as  a  discontinuance  or  dismlsfial  of  that 
particular  action. 

[4]  in.  The  court  instructed  the  Jury  that 
if  they  found  for  defendant  Wilson  on  his 
ootinterclalm  to  assess  his  damages  at  the 
sum  of  $667.  Appellants  argue  that  the 
giving  of  this  instruction  constituted  re- 
versible error. 

In  the  first  place  It  Is  appellants'  contention 
that  defendant  WUson  did  not  prove  that  he 
suliered  any  damage  by  reason  of  the  alleged 
breach  by  plaindfls  of  the  covenant  counted 
upon  in  the  oonnterclaim,  and  could,  at  most, 
recover  nominal  damages  only.  The  argu- 
ment is  that  Wilson  failed  to  affirmatively 
show  that  the  stodc  which  he  purchased  on 
Augusts,  1906,  was  owned  by  him  at  the  time 
when  the  debts  of  the  Regent  Laundry  Com- 
pany— ^in  excess  of  the  sum  mentioned  in  the 
contract  as  being  the  total  Indebtedness  of 
the  company — were  paid,  or  when  the  suit 
was  brought.  But  the  fact  is  that  Wilson, 
In  conformity  to  the  terms  of  the  contract, 
acquired  one-half  of  the  stock  of  the  corpora- 
tion, and  that  the  said  covenant  of  plaintiffs 
was  broken  Immediately  when  made;  and 
the  presumptions  thus  afforded  suffice  to 
sustain  a  recovery  of  substantial  damages. 
And  we  take  it  that,  prima  fade,  defendant 
Wilson,  having  purchased  one-half  of  the 
capital  stock  of  the  corporation.  Is  to  be 
regarded  as  having  been  damaged  to  the  ex- 
tent of  one-half  of  the  amount  by  which 
the  corporation's  Indebtedness  exceeded  that 
which  plaintiffs  covenanted  that  it  would  be 
found  to  be.  Presumptively  the  value  of 
Wilson's  stock  was  less  by  one-half  of  this 
additional  indebtedness  than  it  would  have 
been  had  such  additional  indebtedness  not 
existed. 

[6]  But  it  is  argued  that  in  any  event  the 
court  erred  In  directing  the  Jury  to  return  a 
verdict  for  plaintiff  for  a  definite  sum,  there- 
by depriving  the  Jury  of  the  right  to  assess 


the  damages.    It  is  true  that  section  1993,       i 
Bev.  Stat  1909,  provides  that:  I 

"When  a  verdict  shall  be  found  for  the  plain-        I 
tiff  in  an  action  for  the  recovery   of  money 
only,  the  Jury  shall  also  assess  amoimt  of  the 
recovery."  ■ 

Adjudged  by  some  of  the  earlier  decisions 
in  this  state,  applying  tills  statute,  the  giv- 
ing of  this  instruction  would  constitute  fatal 
error,  though  in  Wells  v.  Zallee',  69  Mo.  609, 
a  suit  on  a  promissory  note.  It  was  held  that 
the  giving  of  an  instruction  dlrecttug  the 
Jury  as  to  what  amount  to  allow  if  they  found 
for  plaintiff  was  not  reversible  error,  the 
amount  being  correctly  calculated,  which  mi- 
ing  was  followed  Iq  Doud  v.  Held,  53  Mo.  App. 
553.  However,  in  the  recent  case  of  Beek- 
man  Lumber  Co.  v.  Acme  Harvester  Com- 
pany, 216  Mo.  221,  loc.  dt  251,  114  S.  W. 
1087,  the  giving  of  an  instruction  directing 
the  amount  of  a  verdict  on  an  account,  in- 
cluding interest  calculated  and  added  to  the 
amount  due  on  the  account  was  held  not  to 
be  fatal  error  notwithstanding  the  above 
statute,  since  it  appeared  that  the  items  of 
the  account  were  not  disputed,  and  the  In- 
terest had  been  property  calculated.  In 
disposing  of  the  matter  the  court  Invoked 
section  2082,  Bev.  Stat  1909,  which  commands 
that  an  appellate  court  shall  not  reverse  a 
Judgment  unless  It  believe  that  error  was  com- 
mitted, against  the  appellant  or  plaintiffs 
in  error,  materially  affecting  the  merits  of 
the  action.  We  followed  this  ruling  In  Mc- 
Cormick  Machine  Go.  v.  Blair,  181  Mo.  App. 
593, 164  8.  W.  656,  and  in  Moore  v.  HcHaney. 
191  Mo.  App.  loc.  dt  698,  178  S.  W.  26& 

In  the  case  before  us  it  is  admitted  that  on 
August  3,  1906,  the  B«gent  Laundry  Company 
was  Indebted  to  various  persons  in  the  sum 
of  $1,154.77,  exclusive  of  current  bills  for 
the  month  of  July,  1906,  and  exdusive  of  the 
note  for  $1,860  mentioned.  Deducting  from 
the  $1,154.77  the  sum  of  $200,  In  accordance 
with  the  terms  of  the  paragraph  of  the  con- 
tract above  quoted,  one-half  of  the  remain- 
der, to  wit  $477.38,  wiU  constttute  Wilson's 
damages,  exclusive  of  interest  under  the  rule 
stated  above.  The  institution  of  the  attach- 
ment suit  September  4,  1906,  constituted  a 
demand  by  Wilson;  and  if  Interest  be  com- 
puted on  $477.38  from  said  date  to  the  date 
of  the  trial  below,  and  added  to  said  sum,  the 
total  will  be  found  to  be  a  little  more  than 
$667,  the  amount  of  the  verdict  on  the 
counterclaim  under  this  instruction.  The 
action  of  the  court  therefore  in  thus  direct- 
ing the  amount  for  which  the  Jary  should 
return  a  verdict,  on  the  connterdalm,  if  for 
defendant  Wilson,  cannot  be  said  to  be  ei^ 
ror  materially  affecting  the  merits  of  the 
action  (section  2082,  supra),  or  affecting  the 
substantial  rights  of  appellants.  See  section 
1850,  Rev.  Stat  1900. 

IV.  Other  questions  raised  respecting  the 
instructions  given  are  dther  disposed  of  by 
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what  we  bare  said  almve  or  are  not  rach  as 
to  -warrant  discussion. 
The  judgment  Is  affirmed. 

RBnrNOLDS.  p.  J.,  and  XHOMFSON,  X, 
concor. 


COOBVELAND  VILLAGE  SCHOOL  DIST.  NO. 

U8  OF  CASS  COUNTY  y.  ZION. 

(No.  12195.) 

(Kansas  01i7  Oonrt  of  Appeals.     Missouri. 
Dec.  18,  1916.) 

1.  Schools  and  School  Distbicts  ®=>41(3)— 
FoBKATioN  of  Nkw  Dibtbict— Diyisiow  ov 
FxmDS  —  Suit  —  Jubibmowos  of  Cibouit 

COUBT. 

Under  Key.  St  1909,  {  10839,  providing 
that,  on  formation  of  a  new  school  district,  the 
districts  affected  shall  agree  upon  a  dlTision  of 
the  property,  and  section  10840,  proyiding  that, 
if  they  fail  to  agree,  either  may  appeal  to  the 
county  superintendent  of  schools,  who  shall  ap- 
point a  board  of  arbitrators  to  determine  the 
amoanta  due,  the  circuit  court  had  no  jurisdic- 
tion of  a  suit  by  a  village  sshool  district,  formed 
with  another  from  the  territory  of  an  original 
common  school  district,  against  the  treasurer 
of  such  ori^nal  district,  to  recover  its  propor- 
tionate sliare  of  the  school  funds  in  his  hands, 
especially  where  the  oUier  new  district  was 
not  made  a  party. 

(EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  {!  74-79;  Dec. 
Dig.  «S341(8).] 

2.  Schools  and  School  Dibtbiotb  iO-jjII  — 
Funds— Statxitks. 

ZiSwa  1891,  pp.  204,  205,  authorizing  coun- 
ty courts  to  reapportion  moneys  in  the  hands  of 
connty  treasnrers  and  belonging  to  disorganiz- 
ed school  districts,  does  not  apply  to  schools 
in  counties  under  township  organization  where 
the  township  trustee  is  the  treasnrer  of  the 
school  district  instead  of  the  connty  treasurer, 
and  it  is  not  made  applicable  to  township  trus- 
tees the  same  as  to  county  treasurers  by  Bev. 
St  1909,  (  10830,  providing  that  township 
tmstees,  as  custodians  of  school  moneys  of  the 
township,  shall  have  dnties  corresponding  to 
those  of  county  treasurer. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  H  88-91;  Dec. 
Dig.  <8=>44.) 

3.  ScHoois  AND  School  Dibtbiotb  4s>110  — 
DivEBSioN  or  Funds. 

Money  collected  by  taxation  for  school  por- 
poses  cannot  be  diverted  from  one  fund  to  an- 
other, and  money  in  the  teachers'  fund  cannot 
be  transferred  to  and  nsed  in  the  incidental 
fund. 

[SM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  St  261-264;  Dec. 
Dig.  ®=>110.) 

Appeal  from  Circuit  Court,  Cass  County; 
B.  O.  Thnrman,  Judge. 

Suit  by  the  Cleveland  Village  School  Dis- 
trict No.  118  of  Cass  County,  and  its  direc- 
tors and  treasurer,  against  Henry  Zion, 
wherein  the  petition  was  amended  by  striking 
out  all  plaintiffs  except  the  school  district 
From  a  judgment  for  plaintiff,  defendant  ap- 
pealp.     Judgment  reyersed. 

W.  It.  P.  Bumey  and  D.  C.  Bamett,  both 
of  Harrlsonvllle,  for  appellant  W.  D.  Sum 
mers,  of  Harrisonville,  for  respondent 


TRIMBLB,  J.  This  suit  was  brought  orig- 
inally, by  the  Cleveland  Village  school  dis- 
trict No.  118  of  Cass  county,  and  Brown,  Laf- 
foon,  Bdelen,  Job,  Noyes,  and  Corey,  direc- 
tors, and  P.  B.  Brown,  treasnrer  thereof, 
against  defendant,  Zion,  to  recover  certain 
funds  alleged  to  have  come  into  his  hands  as 
township  trustee  and  treasurer  of  Glen  Wild 
schoid  district,  a  common  school  district  here- 
tofore exls.tlng  but  disorganized  in  1903  by 
the  Incorporation  of  the  north  two-thirds  of 
Its  territory  into  the  Cleveland  Village  school 
district  and  the  south  one-third  of  said  terri- 
tory into  the  West  Line  school  district. 

The  petition  was  in  two  counts,  the  first  of 
which,  after  alleging  the  official  positions  of 
all  the  persons  above  named,  the  existence  of 
Glen  Wild  school  district,  and  the  later  dis- 
organization thereof  by  the  Incorporation  of 
two-thirds  of  its  territory  into  the  Cleveland 
Village  school  district  and  the  rest  into  tbe 
West  Line  district,  further  alleged  that  at 
the  time  of  said  disorganization  said  Zion, 
as  said  township  trustee  and  treasurer,  had 
In  his  hands  funds  belonging  to  said  disor- 
ganized district  amounting  to  the  sum  of 
$183.46.  Said  first  count  further  alleged 
that,  "under  the  statutes  made  and  provid- 
ed," the  said  funds  in  the  hands  of  said  Zion 
were  to  be  divided  to  said  districts  accord- 
ing to  the  nnmber  of  children  of  school  age 
that  were  transferred  to  each  of  the  dis- 
tricta  that  absorbed  the  territory  of  the  dis- 
organized district;  that  there  were  25  chil- 
dren transferred  to  the  Cleveland  district  and 
7  to  the  West  Line  district,  whereby  the  for- 
mer tiecame  entitled  to  "/gi  of  said  funds 
and  the  latter  to  t/,,  thereof;  and  that  the 
said  Cleveland  district  was  entitled  to  $143.- 
46  and  said  West  Line  district  to  $40.21. 
(This,  it  will  be  observed,  is  21  cents  more 
than  is  alleged  to  be  in  defendant's  hands.) 
Said  first  count,  after  alleging  demand  there- 
for and  refusal  to  pay,  prayed  judgment  with 

Interest  from  the day  of  AprU,  1908. 

The  second  count  of  the  petition  alleged  that 
In  a  proceeding  in  the  county  court  of  Cass 
county,  at  the  April  term,  1908,  wherein 
the  Cleveland  district  was  plaintiff  and  the 
West  Line  district  and  said  Zion  were  de- 
fendants, a  judgment  was  rendered  finding 
that  the  treasurer  of  the  Cleveland  district 
was  entitled  to  receive  $143.46,  and  the  cus- 
todian of  the  fnnds  of  the  West  Line  district 
was  entitled  to  receive  $40.21,  and  ordering 
that  said  Zion  honor  warrants  for  the  ^aid 
amounts  respectively  due  said  districts;  that 
said  judgment  In  favor  of  plaintiff  for  $148.- 
46  is  a  final  judgment  and  remains  unpaid; 
wherefore  judgment  is  asked  for  said  sum, 
etc. 

Defendant  herein  offered  a  demurrer  to 
the  petition.  Plaintiffs  thereupon  amended 
said  petition  by  striking  out  all  of  the  plain- 
tiffs except  the  Cleveland  Village  school 
district    After  this,  the  court  uiwn  consid- 
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eratlon  of  tbe  demurer  OTerrnled  It,  and 
'defendant  elected  to  stand  thereon.  There- 
upon the  court  beard  plaintiff's  evidence  and 
found  the  Issues  for  the  plaintiff  upon  tbo 
first  count  of  the  petition  and  found  that 
tbe  defendant  was  indebted  to  plaintiff  in 
^  tbe  sum  of  $143.66  (which  Is  20  cents  more 
than  the  petition  asked),  with  6  per  cent  from 
4prll  30,  1908,  making  an  aggregate  of  9207.- 
58  for  which  Judgment  was  rendered.  There- 
upon defendant  appealed. 

Tbe  Judgment  having  been  rendered  on 
the  first  count  of  the  i)etition,  the  second 
count  need  not  be  specially  considered,  and  it 
would  not  have  been  mentioned  except  for 
tbe  fact  that  It  is  necessary  in  order  to  un- 
derstand the  references  herein  to  tbe  order 
nnd  Judgment  of  the  county  court,  and  also 
because,  from  tbe  recitals  In  tbe  Judgment 
herein  appealed  from.  It  seems  that  the  cir- 
cuit court  accepted  tbe  county  court  Judg- 
ment as  fixing  and  determining  the  plaln- 
tifTs  proportionate  share  of  tbe  fimd  in  de- 
fendant's hands. 

[1]  Tbe  main  contention  raised  by  the  de- 
murrer la  that  tbe  circuit  court  is  without 
Jurisdiction  to  entertain  this  suit  because  the 
law  has  provided  a  method  whereby  tbe 
funds  and  property  of  the  absorbed  district 
may  be  divided  between  the  new  districts 
and  that  method  should  be  followed.  Section 
10839,  R.  S.  Mo.  1909,  provides  that,  upon  tbe 
formation  of  a  new  district,  tbe  districts 
affected  sball  agree  upon  a  division  of  tbe 
property  on  hand  and  upon  the  sum  to  be 
paid  to  tbe  new  district,  and  section  10840 
provides  that.  If  they  fail  to  agree,  either 
of  the  districts  may  appeal  to  the  county 
superintendent  of  schools,  who  shall  appoint 
a  board  of  arbitrators,  consisting  of  fonr 
persons,  to  ascertain  and  determine  the 
amounts  due.  Where  the  statute  provides 
a  method  of  procedure  by  which  the  school 
districts  may  adjust  tbeir  differences,  that 
method  must  be  followed.  Rice  y.  McClel- 
land, 58  Mo.  116;  School  Dlst.  v.  Sims,  186 
S.  W.  4;  District  6  v.  District  6  of  Henry 
County,  18  Mo.  App.  266.  If  It  be  said  that 
sections  10839  and  10840,  being  found  in  the 
chapter  on  county  common  school  districts, 
does  not  apply  to  a  village  district,  tbe  an- 
swer is  tbat  tbe  disorganized  district  and  al- 
so the  West  lilne  district  were  such  districts, 
and  tbe  sections  do  not  by  their  terms  ex- 
clude a  village  district  when  tbat  happens  to 
be  (jfie  new  district  tbat  is  formed. 

It  may  perhaps  very  well  be  that,  if  tbe 
Cleveland  Village  school  district  had  ab- 
sorbed all  of  the  Olen  WUd  district,  then 
the  former  would  be  entitled  to  sue  for  and 
recover  the  property  belonging  to  the  lat- 
ter, as  successor  to  all  its  rights  and  liabili- 
ties. Abler  v.  School  District  of  St.  Joseph, 
141  Mo.  App.  189,  197,  124  B.  W.  564.  As 
said  in  DUtrict  v.  District,  18  Mo.  App.  272: 

"Where  a  corporation  goes  entirely  out  of 
existence,  by  annexation  to  or  merger  In  an- 
other corporation,  if  no  arrangement  be  mads 


respecting  the  property  and  liabilities  of  tbe 
defunct  corporation,  the  snbsisting  corporation 
succeeds  to  all  the  property  and  liabilities  of 
the  former.  This  rests  on  the  principle  of  sac- 
cession  of  rights  and  devolution  of  obligations.'' 

But  In  this  case  plaintiff  does  not  succeed 
to  all  of  tbe  property  of  the  disorganized 
district,  but  only  to  a  proportionate  part 
thereof.  And  this  suggests  another  difficul- 
ty affecting  the  validity  of  the  Judgment, 
which  difficulty  appears  upon  the  face  of  the 
petition,  and  tbat  is  this:  How  can  tiie  I 
plaintifTs  share  In  tbe  funds  of  tbe  old  dls-  i 
trlct  be  finally  ascertained  and  determined  ' 
In  a  case  to  which  tbe  other  district  is  not  a  I 
party?  It  will  not  be  bound  by  any  asoer-  | 
talnment  of  plaintiff's  share.  In  a  case  to  i 
which  It  was  not  made  a  party,  and  there-  , 
fore  defendant  ought  not  to  be  made  to  pay 
the  amount  adjudged,  since  it  will  not  pro- 
tect him  from  the  demand  of  tbe  other  dis- 
trict in  case  it  should  claim  a  larger  amoimt 
than  that  accorded  it  It  may  be  that  de- 
fendant Is  not  entitled  to  rely  on  this  as  a 
ground  of  demurrer,  since  It  does  not  appear 
to  have  been  clearly  and  sharply  set  up  there- 
in; but.  If  so,  then  this  feature  can  be  re- 
ferred to  as  Illnstmting  very  clearly  at  least 
one  reiaaon  why  tbe  Legislature  provides 
tbat  the  districts  should,  if  possible,  get  to- 
gether and  adjust  the  matter  themselves,  or. 
If  unable  to  do  so,  should  appeal  to  tbe  coun- 
ty superintendent,  where  their  differences 
could  be  settled  by  arbitration.  In  tbat  way 
all  parties  Interested  wlU  be  protected  and 
bound.  The  law  contemplates  that  sdiool 
matters  will  be  administered  by  men  with- 
out technical  training  in  tbe  law,  and  seeks 
to  provide,  in  so  far  as  It  Is  possible,  a  meth- 
od by  which  they  may  adjust  their  own  mat- 
ters among  themselves  by  a  speedy  and  some- 
what informal  procedure.  We  are  <rf  the 
opinion  that  it  should  have  been  followed 
In  this  case,  especially  as  one  of  tbe  districts 
entitled  to  participate  In  tbe  fund  of  the  dis- 
organised district  is  not  made  a  iwrty  and 
will  not  be  bound  by  any  ascertainment  of 
plalntUTs  share. 

[2]  But  It  Is  said  the  other  district  was 
a  party  to  the  proceeding  In  the  county  court, 
and  that  tribunal  adjudged  tbe  amount  of 
the  share  going  to  such  other  district  and. 
Indeed,  fixed  tbe  proportions  going  to  each  of 
the  districts.  That  proceeding  was  based  up- 
on an  act  of  the  General  Assembly  apiM-oved 
March  16,  1891  (Laws  1891,  pp.  204,  205), 
which  seems  to  have  been  omitted  from  sub- 
sequent revisions  of  the  statutes — at  least  we 
have  been  nnablc  to  find  where  It  has  been 
repealed.  But  an  examination  of  tbat  act. 
If  It  is  still  In  force,  will'  disclose  tbat  it  does 
not  apply  to  schools  in  counties  under  town- 
ship organization  where  the  townsblp  trus- 
tee is  the  treasnrer  of  the  sdiool  district  In- 
stead of  the  county  treasurer.  By  tbe  clear 
wording  of  the  act  it  applies  "to  moneys  re- 
maining In  tbe  bands  of /the  countar  treasor- 
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en  of  said  ooantl«s"  vrtiich  bave  been  ap- 
portioned by  tbe  court  to  tbe  district  before 
it  was  disorganized.  Plalntur  dalms  tbat 
section  10830,  R.  &  Mo.  1909,  mates  tbe  act 
also  applicable  to  township  trustees  tibe 
same  as  to  county  treasurers.  But  tbls 
view  is  untffliable,  since  tbe  danae  referred 
to  In  that  section  lias  no  reference  to  any 
power  granted  to  the  county  court,  but  mere- 
ly provides  that  township  trustees,  as  cus- 
todians of  school  moneys  of  tbe  township, 
sball  have  duties  corresponding  to  those  of 
county  treasurer.  Since  tbe  act  In  question 
bas  no  amplication  to  the  matter  of  dividing 
tbe  funds  Involved  herein,  tbe  division  made 
by  tbe  county  court  amounts  to  nothing,  and 
no  division  thereof  has  been  made.  And  if, 
as  seems  likely,  the  trial  court  herein  merely 
adopted  the  division  made  by  tbe  county 
conrt,  there  has  not  bem,  anywbere,  even  an 
attempted  division  of  tbe  fnnds  between  tbe 
two  districts. 

[3]  Again,  money  collected  by  taziition  for 
school  porposes  cannot  be  diverted  from  one 
fund  to  another.  Certainly  money  in  tbe 
teacher's  fund  cannot  be  transferred  to  and 
used  in  tbe  incidental  fund.  There  is  noth- 
ing in  either  the  petition  or  Judgment  show- 
ing to  what  fund  tbe  money  belongs  or  to 
what  fund  it  should  go  when  paid  to  plaln- 
tlfr.  If  tbe  division  is  made  between  tbe 
two  districts  as  provided  by  sections  10889 
and  10840,  tbe  matters  as  to  the  various 
funds  will  be  fully  known  and  tbe  money  can 
be  properly  distributed. 

We  are  of  tbe  opinion  that  these  sections 
provide  the  only  law  applicable  to  tbe  divi- 
sion of  the  property  of  tbe  disorganized  dis- 
trict, and  tbat  tbe  procedure  pointed  out 
therein  should  be  followed.  When  tbat  Is 
done  and  the  rights  of  both  districts  are  de- 
termined, if  defendant  still  refuses  to  pay 
•ver  tbe  money,  a  remedy  can  be  had  to 
compel  its  payment 

Tbe  judgment  is  reversed.  Tbe  otber 
Judges  concnr. 


STATE  V.  LEONARD.    (No.  12205.) 

(Kansas  Clity  Court  of  Appeals.    MiisoarL 
Dea  18.  19m) 

1.  InTOXICATINO    HtlQTTOBS    9=>219— Ofucnses 

— InDicncBNT— Name  of  Pabtt— "Keep  ton 

Amothxb." 
In  a  prosecution  on  a  charge  of  unlawfully 
keeping  for  and  deUvering  liquor  to  another  tbe 
term  "keep  for  another"  includes  such  otber, 
and  the  otfense  is  complete  without  regard  to 
tbe  particular  person  to  whom  the  sale  is  made 
or  for  whom  it  is  kept,  as  their  rights  are  not 
violated  or  involved,  so  that  a  charge  of  such 
offense  is  complete  without  naming  the  particu- 
lar person  for  whom  it  was  kept,  etc. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S|  237-239 ;  Dec  Dig.  «=» 
Ud.] 


2.  iNToxicATXRO  LiQuoBS  9ci219—OmvaEa 

-"Sale." 
The  word  "sale,"  in  respect  to  the  sale  of  in- 
toxicating liquor,  vi  ex  termini,  indndes  a  per- 
son to  whom  the  sale  is  made. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
li&uers,  Cent  Dig.  {}  237-239;   Dec.  Dig.  <S=> 

For  other  definitions,  see  Words  and  Phrases, 
SHrst  and  Second  Series,  Sale.] 

8.  iNTOxiOATiNa  LiQTJOBs  <8=>223(8)  —  Habm- 

LEsa  Bbbob— Vabiawce. 
Where  the  information  charged  the  unlawful 
keeping  of  intoxicating  liquor  for  "one  John 
Doe  whose  true  name  is  unknown,"  and  tbe 
proof  was  that  the  party  for  whom  it  was  kept 
was  one  John  Medley,  the  variance,  if  any,  be- 
tween the  charge  and  the  proof  was  no  ground 
for  reversal,  unless  the  trial  court  found  tbat 
such  variance  was  material  to  tbe  merits  of  tbe 
case,  and  prejudicial  to  the  defense  as  provided 
by  Rev.  St  1909,  f  S114. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  274;  Dec.  Dig.  i8=223(6).] 

4.  Intoxicatinq  LiQtroBS  9=s>219  —  Keeputq 
— ^Infokmation — Pabtt. 

In  an  information  charging  that  defendant 
unlawfully  kept  for  and  delivered  to  "one  John 
Doe,  whose  true  name  is  unknown,"  a  certain 
amount  of  intoxicating  liquor,  the  charge  that 
it  was  kept  for  a  person  unknown  could  be 
treated  as  surplusage,  so  that  the  information 
was  not  invalid  as  not  stating  tlie  name  of  the 
party  for  whom  it  was  kept 

[Ed.  Note.— For  other  esses,  see  Intoxicating 
Liquors,  Cent  Dig.  fS  237-239 ;  Dec.  Dig.  «5> 
219.] 

5.  Intoxicatiro    Liquobs   «=>139— OrFENSES 
— ^Tekbitobt — Stattttk. 

Rev.  St  1909,  8  7227,  providing  that  no 
person  shall  keep  for  another  person  in  a  county 
that  has  adopted  the  local  option  law  any  in- 
toxicating liquors  of  any  kind,  applies  to  towns 
of  2,500  inhabitants  having  local  option  and 
located  in  a  county  that  has  adopted  it 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  {  149;  Dec.  Dig.  «=>139.] 

Appeal  from  Circuit  Court,  Bates  County ; 
C.  A.  Calvird,  Judge. 

Walter  Leonard  was  convicted  of  keeping 
liqaor  for  another,  and  he  appeals.    Affirmed. 

B.  B.  Slivers,  of  Kansas  City,  for  appel- 
lant D.  0.  Chastain,  of  Batler,  for  tbe 
State. 

TRIMBLE,  J.  Defendant  was  prosecuted 
under  an  information  which,  after  alleging 
tbat  tbe  dty  of  Butler  in  Bates  county.  Mo., 
was  a  dty  of  more  than  2,500  i^abltants 
and  tbe  local  option  law  (Rev.  St.  1900,  {} 
723S-724e,  amended  by  Acts  1913,  p.  391)  was 
in  force  therein,  charged  tbat: 

"Walter  Leonard,  in  said  dty  of  Butler  afore- 
said did  then  and  there  unlawfully  keep  for, 
store  for  and  ddiver  to  one  John  Doe,  who(8e) 
true  name  is  unknown,  intoxicating  liquor,  to 
wit  24  pint(a)  of  whisky  without  then  and 
there  having  any  authority  so  to  do  and  against 
the  peace  and  dignity  of  the  state." 

A  Jury  was  waived  and  tbe  case  was  tried 
by  tbe  court.  Tbe  trial  resulted  in  tbe  court 
finding  tbe  defendant  guilty  of  keeping  liq- 
uor for  another,  and  bis  punishment  fixed  at 


bFot  other  cuu  lea  Mm*  topic  and  KBT-NUMBBR  Id  all  K«r-Namb«r«d  Blsest* 


iTy-Hi^^Ot^gle 


958 


190  SOUTHWESTERN  BEPOBTEB 


(Ma 


Imprlflonment  In  tbe  county  jail  for  six 
months.    Defendant  has  appealed. 

There  Is  no  question  but  that  the  evidence 
clearly  shows  that  the  defendant,  a  negro, 
knowingly  kept  Intoxicating  liquor  for  anoth- 
er person.  The  defendant  offered  no  testi- 
mony, and  It  la  not  claimed  that  the  evidence 
was  not  sulHdent  to  show  keeping  for  an- 
other. 

[1 , 2]  The  defense  Is  that  In  a  prosecution 
for  the  offense  of  keeping  liquor  for  another, 
the  particular  person  for  whom  It  Is  kept 
is  as  essential  an  element  of  (he  ofCense  as 
is  the  ownership  of  property  In  the  case  of 
larceny,  and  that,  therefore,  the  informa- 
tion Is  bad  since  a  fictitious  name  of  the 
person  for  whom  the  liquor  Is  kept  is  not  a 
sufficient  description  of  the  offense.  Point  is 
also  made  that  In  this  case  the  proof  show- 
ed that  the  liquor  was  kept  for  one  John 
Medley,  and  that  there  is  a  fatal  variance  on 
this  account 

In  prosecutions  for  the  sale  of  Intoxicating 
liquor  it  Is  well  settled  that  the  name  of  the 
one  to  whom  the  liquor  is  sold  is  immaterial ; 
the  person  to  whom  It  Is  sold  not  being  an 
element  of  the  offense.  State  v.  Curtwrlght, 
134  Mo.  App.  688,  114  S.  W.  1146;  State  v. 
Haney,  IBl  Mo.  App.  261,  132  S.  W.  55; 
State  V.  Spain,  29  Mo.  416 ;  State  v.  Jaques, 
68  Mo.  260;  State  v.  Ladd,  16  Mo.  430.  It 
would  seem  that.  In  reason,  the  same  rule 
would  apply  in  a  prosecution  for  keeping 
liquor  for  another.  The  word  "sale,"  vl  ex 
termini,  includes  a  person  to  whom  the  sale 
is  made,  as  much  so  as  the  phrase  "keep  for 
another"  includes  such  other.  As  noted  In 
the  Ladd  Case,  however,  the  offense  of  lar- 
ceny violates  an  individual  right  of  another, 
namely,  the  owner  or  bolder  of  the  projterty, 
and  hence  the  name  of  such  other  must  be 
stated  in  order  to  completely  state  the  of- 
fense. But  the  sale  of  liquor  to  another  and 
the  keeping  of  It  for  another  are  complete  in 
themselves  without  regard  to  the  particular 
person  to  whom  the  sale  is  made  or  for 
whom  it  is  kept,  as  their  rights  are  not  vio- 
lated nor  involved,  and  thus  a  charge  of  ei- 
ther act  is  complete  without  naming  the  oth- 
er person  implied  or  included  in  the  terms. 

[S,  4]  However,  If  the  name  of  the  one  for 
whom  it  Is  kept  were  necessary  to  be  stated, 
the  lnfom)ation  states  it  was  kept  for  "John 
Doe,  whose  true  name  is  imknown."  The 
evidence  is  that,  at  the  time  the  Information 


was  filed.  It  was  not  known  to  the  prosecu- 
tor whom  the  liquor  was  kept  for,  but  at  the 
trial  It  developed  that  the  man  for  whom  It 
was  kept  was  John  Medley.  And  if  this  may 
constitute  a  variance  between  the  charge  and 
the  proof  as  to  the  person  for  whom  the 
liquor  was  kept,  it  is  nevertheless  no  ground 
for  reversal  of  the  case  unless  the  court  be- 
fore which  the  trial  was  had  finds  that  such 
variance  was  "material  to  the  merits  of  the 
case  and  prejudicial  to  the  defense  at  the  de- 
fendant." Section  6U4,  B.  S.  Mo.  1909; 
State  V.  Barker,  64  Mo.  282.  But  the  Infor- 
mation shows  on  its  face  that  the  name  of 
John  Doe  la  fictitious  and  that  the  true 
name  is  unknown.  Hence  it  Is  the  same  as 
if  the  Information  had  merely  charged  that 
defendant  kept  the  liquor  for  another  person 
unknown  to  the  informant  And  if  the  name 
of  the  person  for  whom  the  liquor  is  k^t 
forms  no  part  of  the  offense  (and  we  hold 
that  it  does  not),  then  the  words  in  the  in- 
formation charging  that  it  was  for  a  person 
unknown  can  be  regarded  and  treated  as  sur- 
plusage. State  V.  Ladd,  16  Mo.  430,  433.  We 
therefore  hold  that  the  infbrmatlon  Is  not 
Invalid  by  reason  of  the  point  urged. 

[S]  Finally,  point  is  made  that  the  statute 
on  which  this  prosecution  is  maintained  does 
not  apply  to  towns  where  local  option  is  in 
force,  but  only  to  counties.  The  statute  (sec- 
tion 7227,  B.  S.  Mo.  1909)  is  as  foUows: 

"No  person  shall  keep  •  •  •  for  •  •  • 
another  person,  in  any  connty  that  has  adoptetl 
or  may  hereafter  adopt  the  local  option  law,  any 
intoxicating  liquors  of  any  kind  whatsoever." 

The  evidence  shows  that  local  option  was 
in  force  In  the  city  of  Butler  and  also  in 
Bates  county,  In  which  Butler  Is  located. 
Hence  the  offense  was  conmiltted  in  a  town, 
having  local  option  in  force,  whldi  town  was 
In  a  connty  that  had  adopted  local  option.  In 
State  V.  Bawlings,  232  Mo.  644,  552,  134  S. 
W.  530,  the  Supreme  Court's  manifest  hold- 
ing is  that  section  7227  applies  to  towns  of 
2,600  inhabitants  which  have  local  option 
and  are  in  a  county  that  had  adopted  it 
Hence  the  point  urged  by  defendant  In  Ills 
brief  that  the  law  (section  7227)  does  not 
apply  to  towns  is  untenable. 

These  are  all  the  points  that  are  present- 
ed for  our  consideration  and  relied  upon  In 
defendant's  brief.  They  are  not  sufficient 
to  call  for  a  reversal  of  the  case. 

The  Judgment  is  therefore  afilrmed.  All 
concur. 
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SCHWAUii  ▼.  HIOOINSVIX'I'B  MIIiLmO 
CO.     (No.  U76».) 

(KamuM  Cit7  Court  of  Appeals.    Missouri. 
Dec.  18,  1916.) 

1.  Btidkrch  «s9804(26)— WiTHBSSEa  «S92S7— 

DOCUMKNTABT    EVIDENCE— OBIOINAI.    BoOKS 

or  Entbt— RBFBBaaiNo  Memobt. 
In  an  action  for  breach  of  contract  to  sell 
and  deliver  flour,  the  books  and  records  kept 
at  the  terminal  carrier's  station,  relating  to  the 
arrival  of  shipments,  the  time  of  unloading  and 
storing,  and  the  notiflcation  of  the  consignees, 
the  entries  having  been  made  by  various  clerks 
in  the  usual  course  of  business,  were  admissible 
in  evidence,  both  as  aids  to  the  testimony  of  a 
witness  who  had  general  charge  and  supervision 
of  the  books,  and  on  account  of  their  own  pro- 
bative force. 

fBd.  Note.— For  other  cases,  see  EMdenoe, 
Cent.  Dig.  |  1482;  Dec.  Dig.  «=>354(26i:  Wit- 
neasea,  (%it.  Dig.  {  882;   Dec.  Dig.  «=3267.] 

2.  BTIOKNCE    9=»177    —    DOCUUENTASY    Evi- 
DKSOK— COPIEa. 

In  such  action,  where  the  general  foreman 
at  tlw  terminal  carrier's  station  who  had  super- 
vision over  such  books  and  records,  but  who  did 
not  himself  make  the  entries  in  4!he  original 
books,  produced  copies  thereof  which  he  had 
made  himself  and  compared  with  the  memo- 
randa from  which  they  were  entered  and  found 
to  be  correct,  they  were  admissible  whrere  the 
books  of  original  entry  were  in  another  state 
and  could  not  be  produced  in  evidence. 

[Eld.  Note.— For '  other  cases,  see  EMdence, 
Cent  Dig.  U  «567,  570-&79;   Dec.  Dig.  «=»177.] 

3.  Sai^eb    9=>291— Stofpaob   in    TsANBrrn— 
InsoLVKNCT  or  Bttteb. 

The  insolvency  of  a  buyer  is  a  sufficient  jus- 
tlAcatimi  for  the.  seller's  refusal  to  ship  goods, 
or  of  his  stopping  siiipments  in  transitu. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  827-830;   Dec.  Dig.  <S=»291.1 

Appeal  from  Circuit  Conrt,  Lafayette  Coon- 
ty;    Samuel  Davis,  Judge. 

Action  by  Henry  C.  SCbwall  against  tbe 
Hlgglnsrille  BlUUng  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    AflBrmed. 

H.  C.  Wallace,  of  Ijextngton,  and  John  B. 
Wise,  of  New  Tork  City,  for  appellant 
Cbas.  Lyons  and  C.  L.  Blstine,  both  of  Lex- 
ington,  for  respondent 

JOHNSON,  J.  Action  for  breach  of  con- 
tract by  the  terms  of  which  defendant,  a 
miller  at  Higglnsvllle,  sold  and  agreed  to 
deliver  to  plaintiff,  a  broker  in  New  York, 
4,750  barrels  of  flour  for  delivery  as  follows : 
2,000  barrels  during  February  and  Mardi, 
1912 ;  750  barrels  In  the  first  half  of  April ; 
and  2,000  barrels  during  the  whole  month  of 
April  nie  agreed  price  for  the  last  2,000 
barrels  was  $4.07^  per  barrel,  and  for  the 
remainder,  $4.05  per  barreL  All  of  the  ship- 
ments were  to  be.  billed  from  Higglnsvllle, 
"lighterage  free  and  Inspection  allowed"  to 
tbe  Sixtieth  Street  Depot  in  New  Tork,  a 
teTminal  of  the  New  York  Central  Railroad. 
Tbe  terms  of  jwyment  were  cash  on  delivery. 
Pursuant  to  this  contract,  and  following 
shipping  instructions,  defendant  shipped  four 


cars,  containing  250  barrels,  each  of  the 
value  of  1886.57,  on  February  8th,  12th,  14th, 
and  10th,  respectively,  and  drew  on  plaintiff 
for  the  respective  shipments  attaching  the  bill 
of  lading  to  the  draft  These  drafts  were 
forwarded  by  defendant's  bank  through  a 
regolar  channel  to  a  bank  in  New  York  City, 
but  were  not  paid  by  plaintiff  until  April  16th. 
On  the  date  of  the  last  of  these  shipments 
(February  10th)  plaintiff  wired  defendant: 

"Before  shipping  any  more  of  our  orders  that 
you  have  instructions  for,  please  await  onr  ad- 
vices  and  oblige." 

No  further  Instructions  were  given  nntU 
April  12th,  when  plaintiff  wired  an  order  to 
ship  seven  cars  more,  and  on  April  16th  an- 
other order  for  six  cars.  On  the  latter  date 
defendant  notified  plaintiff  of  its  refusal  to 
fill  tbe  orders  or  to  ship  any  more  flour  under 
the  contract.  The  ground  of  the  refusal  was 
the  failure  of  plaintiff  to  pay  the  drafts 
promptly  under  circumstances  which  gave 
defendant  reasonable  cause  to  tliink  that 
plaintiff  would  refuse  or  would  be  unable  to 
pay  the  purchase  price  of  future  deliveries. 
The  contracts  gave  plaintiff  the  right  to 
an  opportunity  to  inspect  the  flour  at  the 
Sixtieth  Street  Station  before  his  obligation 
or  duty  arose  to  pay  the  draft  for  the  pur- 
chase price  of  such  flour,  and  It  is  the  con- 
tention of  plaintiff,  supported  by  evidence, 
that  on  account  of  various  delays  on  tbe  part 
of  the  transportation  companies,  he  was  not 
afforded  such  opportunity  with  respect  to  the 
four  cars  shipped  in  February,  until  Just 
before  he  paid  the  drafts,  and  therefore  that 
he  was  not  in  default  In  the  performance  of 
his  contractual  duty  to  pay  cash  on  delivery. 
On  the  other  hand,  the  evidence  of  defendant 
shows  the  cars  arrived  at  the  Sixtieth  Street 
Depot,  and  were  unloaded  and  the  flour 
stored  in  the  railroad  company's  warehouse 
at  that  place,  where  plaintiff,  who  had  been 
promptly  notified  of  tbe  arrivals,  had  full 
opportunity  to  Inspect  the  flour  during  a 
period  of  more  than  a  month  preceding  the 
payment  of  the  drafts,  whlcii  plaintiff  delayed 
paying  until  he  succeeded  in  reselling  the 
flour.  The  evidence  of  plaintiff  tends  to  show 
that  at  the  time  of  the  alleged  default  of 
defendant  the  market  price  of  flour  in  New 
York  had  advanced  to  such  an  extent  that 
plaintiff  would  have  realized  a  profit  of  more 
than  $5,000  on  the  shipments  defendant  re- 
fused to  make,  while  the  evidence  of  defend- 
ant tends  to  show  that  plaintiff  was  not  dam- 
aged. These  issues  raised  by  the  pleadings 
and  evidence  were  submitted  to  the  jury, 
a  verdict  was  returned  for  defendant,  and 
plaintiff  appealed. 

[1 , 2]  We  are  asked  to  reverse  the  judg- 
ment and  remand  the  cause  on  tbe  ground  of 
error  in  the  rulings  allowing  the  deposlticm 
of  Archie  Carley  to  be  read  to  the  jury.  The 
witness  was  the  general  foreman  of  the  New 
York  Central  Ballroad  Company  at  the  Slxti- 
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«tb  Street  Depot,  and,  as  such,  awean  to 
have  had  general  charge  and  soperviBlon 
over  the  books  and  records  at  that  office 
rdatlng  to  the  arrival  of  shipments,  the  time 
of  unloading  and  storing  In  the  lofts  or  ware- 
house, and  the  notification  of  the  consignees. 
He  produced  copies  from  the  books  of  orig- 
inal entry  which  he  had  made  himself,  and 
they  were  admitted  In  evidence.  In  substance 
they  showed  that  the  four  cars  arrived  at 
that  station,  were  unloaded,  contents  stored 
In  the  lofts,  plalntlft  was  notified,  and  that 
all  these  events  occurred  more  than  a  month 
before  the  drafts  were  paid.  The  entries 
were  made  in  the  books  of  original  entry 
by  different  clerks  in  the  usual  course  of 
business  at  the  time  of  the  happening  of  the 
events  and  facts  recorded.  The  witness  did 
not  write  any  of  these  entries  himself,  but, 
before  testifying,  compared  them  with  the 
memoranda  from  which  they  were  entered, 
and  found  them  to  be  correct.  The  books 
themselves  would  have  been  admissible  in 
evidence,  both  as  aids  to  the  testimony  of 
the  witness  and  on  account  of  their  own  pro- 
bative force.  Lyons  v.  Corder,  253  Mo.  loa 
dt.  549,  162  S.  W.  606 ;  Milling  Co.  v.  Walsh, 
108  Mo.  loc.  clt.  284,  285,  18  S.  W.  004,  32 
Am.  St.  Rep.  600;  Boblnson  v.  Smith,  111 
Mo.  loa  dt.  207,  20  S.  W.  29,  33  Am.  St.  Rep. 
510.  And  since  they  were  In  another  state 
and  could  not  be  produced  In  evidence,  it 
was  proper  to  receive  the  copies  whldi  the 
testimony  of  the  witness  showed  were  exact- 
ly the  same  as  the  original.  Wright  v.  Rail- 
road, 118  Mo.  Ai^.  392,  94  S.  W.  565,  and 
authorities  cited. 

The  fact  that  the  witness  did  not  write  the 
original  entries  into  the  books  does  not  de- 
tract from  the  evidentiary  value  of  his  tes- 
timony or  of  the  verified  copy.  Where,  as 
here,  the  entries  In  the  original  books  of 
great  business  concerns  are  made  by  different 
hands,  a  rule,  requiring  the  clerk  who  made 
a  given  entry  to  testify  to  its  accuracy  and 
authenticity,  would  be  Impracticable;  and 
no  good  reason  could  be  given  for  holding 
that  the  officer  of  the  corporation  who  had 
Charge  and  general  supervision  of  the  books 
in  bis  office  which  are  kept  in  the  usual  course 
of  business,  and  who  has  compared  the  en- 
tries In  the  books  with  the  memoranda  from 
which  they  were  made,  is  not  a  competent 
witness  to  identify  the  books  and  testify  from 
their  contents. 

[3]  We  do  not  share  the  view  of  plain- 
tiff that  the  court  erred  in  modifying  his 
instruction  numbered  5.  There  is  evidence 
to  the  effect  that  plaintiff  was  not  able  to 
pay  the  purchase  price  of  the  flour,  but  was 
depending  upon  reselling  it  to  obtain  the 
necessary  funds  to  pay  the  drafts.  Insolven- 
cy of  the  vendee  is  a  sufficient  justification  of 
a  refusal  of  the  vendor  to  ship  goods,  or  of 
stopping  shipments  in  translta  Grocery  Co. 
V.  Railroad.  138  Mo.  App.  862,  122  S.  W. 


10;  Schwabacber  r.  Kane,  13  Mo.  App.  126; 
Garden  Co.  v.  Railway,  64  Mo.  App.  loc  dt. 
305.  Other  points  raised  by  plaintiff  have 
been  examined,  and  are  found  to  be  without 
merit.  The  case  was  fairly  tried  and  snb- 
mltted  to  the  Jury. 
Tbe  Judgment  is  affirmed.    All  concur. 


CROWB  V.  BANKERS'  MPD  INS.  CO. 
(No.  12226.) 

(Kansas  City  Court  <tf  Appeals.    Missouri. 

Dec.  18,  1916.     Rehearing  Denied 

Dec  29,  1916.) 

1.  INBTTBANCE     «=9646(4}— LDS     INSTTKAKCK- 
LOAN    ON    POLIGT— PaXStniPTION. 

Where  insured's  prior  payments  of  premi- 
ums entitled  him  to  a  loan  under  the  proviaiona 
of  his  life  policy,  the  presumption,  in  his  ad- 
ministratrixes action  on  the  policy,  was  that  a 
loan  made  to  insured  by  the  insurer,  the  note 
itself  reciting  that  it  was  for  a  loan  secured 
by  the  policy,  was  a  loan  in  reality,  and  not  a 
note  gifea  on  account  of  a  premium  due. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $  1657 ;   Dec.  Dig.  <8=»646(4).] 

2.  INSUKANCK  i3=>686(3)  —  Lira  IirsuRurcs  — 
AcnoN  —  EviDXNOK  —  BiNoiira  Fobcb  on 

COTTBT. 

In  an  adminlstratrix'B  action  on  a  Ufa  pol- 
icy, where  the  case  tnmed  on  whether  insured 
paid  the  fifth  premium  before  ceasing  to  pay, 
or  gave  bis  note  for  it,  the  trial  court  was  not 
bound  to  beUeve  tiie  statements  made  in  the 
testimony  of  insurer's  witness  concerning  what 
the  record  of  the  company  showed,  but  could 
find  for  plaintiff  on  her  prima  facie  case  made 
by  the  presumption  that  a  loan  to  insured  on  the 
policy  was  such,  especially  where  it  was  dear 
that  the  witness  was  only  stating  his  interpreta- 
tion of  the  record. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent.  Dig.  {{  1711-1716;  Dec  Dig.  «8=s.665(3)J 

8.    TNSTJRANCli!      «=»665(3)— LiFB     iNSTJaANC*— 

Paykxnt  or  Pbkmiitu  nr  Case— Sumcnni- 

OT  OF  Evidence. 
In  an  administratrix's  action  on  a  life  pol- 
icy, evidence  held  sufiicient  to  justify  the  trial 
court  in  finding  that  an  entry  on  the  insurer's 
record,  representing  the  fifth  pceminm,  was  a 
cash  payment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1711-1716;  Dec  Dig.  «8=>e65(3)n 

Appeal    from    Circuit    Court,    Uvlugston 

County ;   Arch  B.  Davis,  Judge. 
"Not  to  be  officially  pubUsbed." 
Action   by  Edith   M.   Crowe  against   the 

Bankers'   Life  Insurance  Comi>any.     From 

a  judgment  for  plaintiff,  defendant  appeals. 

Judgment  affirmed. 

O.  Petrus  Peterson,  of  lincoln,  Neb.,  and 
Scott  J.  Miller,  of  ChilUcothe,  fbr  i^ip^ant 
Paul  D.  Kltt,  of  Chlllicotbe,  for  respondent 

KLLISON,  P.  J.  Plaintiff  la  admlnlstn- 
trlx  of  the  estate  of  Philander  G.  Crowe,  de- 
ceased, and  brought  this  action  on  a  poUcy 
of  life  insnranoe  issued  to  him  by  defendant. 
The  trial  was  without  the  aid  of  a  jury,  and 
no  declarations  of  law  were  asked  or  given. 
The  judgment  was  for  the  plaintiff. 

The  policy  waa  issued  on  the  25th  ta  April. 
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1901,  tor  the  mun  at  |l,O0O  at  aa  annnal 
[Hremlnm  of  92B.70.  Tlie  parties  agrte  that 
Grovre  paid  four  premluaw;  and  plaintiff 
afflrms,  and  defendant  denies,  that  be  paid 
the  fifth,  and  that  has  become  the  question 
of  fact  upon  which  the  selntloa  of  the  case 
depends.  The  statute  SDveming  the  case  la 
aectloa  7897,  'R.  S.  1890,  and  it  provides  that 
after  the  paysMnt  of  the  first  three  premi- 
ums the  policy  shall  not  be  forfeited  for  fu- 
ture defaults,  b«t  It  shall  be  subject  to  com- 
mntation  as  follows:  Iba  net  value  of  the 
policy  when  the  premium  becomes  due  and  is 
not  paid  shall  be  computed  upon  a  table  of 
mortality,  with  4  per  cent  interest,  and  after 
deducting  from  three-fourths  of  such  net 
value  any  notes  or  other  evidence  of  indebt- 
edness to  the  company,  given  on  account  of 
past  premium  payments  on  the  policy,  which 
Indebtedness  shall  then  be  canceled,  the  bal- 
ance shall  be  taken  aa  a  net  single  premium 
for  temporary  tnsnrance  for  the  full  amount 
written  In  the  policy;  and  the  term  for 
which  such  temporary  Insurance  shall  be  in 
force  shall  be  determined  by  the  age  of  the 
person  whose  Ufa  is  Insured,  etc. 

If  deceased  paid  the  fifth  premium  before 
ceasing  to  pay,  then  three-fourths  of  the  net 
value  would  give  him  extended  insurance, 
under  the  terms  of  the  statute,  for  a  period 
beyond  the  day  of  his  death;  but  If  he  did 
not  pay  the  fifth  premium  and  gave  his  note 
for  It,  aa  claimed  by  defendant,  then  the  note 
must  be  deducted  from  three-fourths  of  the 
net  value,  and  there  would  not  be  sufficient 
left  to  pay  extended  insurance  up  to  the 
date  of  his  death. 

The  fifth  premium  was  due  on  the  20th  of 
April,  190S,  and  it  is  agreed  that  deceased 
gave  his  note  to  defoidant  for  some  purpose 
on  that  day  for  $26.70,  due  the  SSth  of  Oc- 
tober, 1906.  It  was  not  paid  when  due,  but 
deceased  gave  a  new  note  for  $26^48,  which 
defendant  says  was  in  renewal  of  the  other 
including  the  Interest  rCbese  notes  defend- 
ant says  were  given  for  the  fifth  premium, 
while  plaintiff,'  as  we  have  said.  Insists  they 
were  for  money  borrowed  of  the  defendant 
The  last  note  is  In  these  words: 
"f26.48.  Lincoln,  Neb.,  Oct.  26,  1906. 

"Six  months  after  date  for  value  received  I 
promise  to  pay  to  the  order  of  tbe  BanJtaia' 
Life  Insurance  Company  of  Nebraska  twenty- 
«ix  and  *'/ioo  dollars  with  six  per  cent.  Inter- 
est from  date.  Tills  note  is  given  in  payment 
of  a  loan  on  a  policy  of  insurance  in  said  com- 
pany. In  the  avant  of  the  death  of  the  malcer, 
before  tite  maturity  of  tins  note,  this  note  Bball 
be  a  lien  on  the  poUcv.  Payable  at  home  office, 
Lincoln  Nebt«Aa,  Due  April  and  October. 
"PfaliUutder  O.  Crow." 

[1]  The  policy  Itself  provides  that,  after 
three  annnal  premiums  have  t>een  paid,  the 
insured  might  borrow  of  the  company  any 
amount  not  exceeding  one-half  the  reserve 
and  surplus.  At  the  date  of  this  note,  de- 
ceased was  entitled  to  borrow  under  this 
provision  more  than  the  amount  of  the  note. 


Now,  it  will  be  iwticed  that  the  note  its^f 
recites  tjiat  It  ia  tw  a  loan,  secured  on  the 
policy,  which  means  that  the  amount  of  It 
shall  be  deducted  from  the  sum  due  on  the 
policy  if  not  paid  befbre  death.  It  to  true 
that  the  "loan"  may  have  been  to  pay  a 
premium,  but  since  the  deceased's  prior  pay- 
ments of  premiums  entitled  him  to  a  loan, 
under  the  iHrovlslons  of  the  policy,  the  pre- 
■omptlon  i»  that  this  was  a  loan  In  reality 
and  not  a  note  given  on  account  of  a  preml- 
nm  du&  Bnrridge  v.  Insurance  Co.,  211  Mo. 
168.  109  S.  W.  660.  This  is  In  keeping  with 
the  ordinary  nnderstandlncT  of  the  word 
"loan"  as  distingulslted  train  giving  a  note  in 
settlement  of  an  aeomnt 

[t]  We  think  the  trial  oonrt  was  not  liound 
to  believe  the  statements  made  in  the  testi- 
mony of  defendant's  witness  cunoemlng 
what  the  record  of  the  company  showed,  and 
that  it  could  find  for  plaintiff  on  her  prima 
fade  case.  Prints  v.  MlUer,  2S8  Ma  47,  49, 
136  S.  W.  19;  Hunter  v.  Wethlngton,  206 
Mo.  284,  29S,  lOB  S.  W.  648, 12  Ann.  Gas.  629; 
Mowry  V.  Norman,  204- Mo.  ITS,  191,  103  S. 
W.  16;  Mllliken  v.  Commission  Co.,  202  Ma 
637,  686,  100  &  W.  OM;  Seehom  ▼.  Bank, 
148  Ma  266,  266,  49  8.  W.  886. 

[3]  Elspecially  Is  this  true  when  It  was 
clear  the  witness  was  only  stating  his  inter- 
pretation of  ttie  record.  But  more  tlian  this, 
the  record  Itself  bears  strong  mark  upon  its 
face  that  the  note  was  a  distinct  thing  from 
the  premium  and  had  no  reference  to  it ;  for 
In  the  list  of  premiums  paid.  Just  below  the 
entry  of,  "Note  $25.70  Oct  26,  05,"  there  to 

thto:     "1905^anuary  16th,  Od $25.70." 

Plaintiff  instots,  and  we  agree  with  her,  that, 
the  trial  court  oould  well  find  that  such  en- 
try of  January  leth  (which  represented  the 
fifth  premium)  was  a  cash  payment 

The  insuperable  difficulty  with  defend- 
ant's case  to  that  the  finding  of  the  trial 
court  to  against  It 

The  Judgment  to  affirmed.    All  concur. 


OBOSB  et  aL  V.  MORBLAND.    (No.  1220S.) 

(Kansas  Olty  Court  of  Appeato.    Missouri.    Dec, 

18,  1916.    Rehaaring  Denied  Dec.  29,  1916.) 

SonOOlS  AKD  SOHOOI.  DlSTEIOTB  «=»88— OOIf- 
■OUDAIIOH— IWJPHCTIOH— PBTITIOH. 

Petition  to  enjoin  formation  of  a  consolidated 
school  district  is  subject  to  d«nurrer,  the  acts 
and  proposed  acts  alleged  and  complained  of, 
thoogn  characterised  as  unlawfnl  and  harmful, 
being  only  such  aa  are  justified  by  Laws  1913, 

[Ed.  Note.— For  other  cases,  see  Schooto  and 
SAool  Districts,  Gent  Dig.  }  56;    Dec.  Dig. 

Appeal  from  Circuit  Court,  Bates  (Tonnty; 
0.  A.  Oalvird,  Judge. 

"Not  to  be  officially  published." 

Action  by  B.  V.  Gross  and  others  against 
A.  C.  Moreland.  t'rom  an  adverse  Judgment, 
plaintiffs  appeal.    Affirmed. 


gl^ 
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a  A.  D^itooi  of  Butler,  tor  appellants. 
SUver^  &  DawBQn,  at  Butler,  for  leapondent. 

.  ELLISON,  P.  J.  This  proceeding  Is  in  eQ- 
ulty  to  enjoin  defendant,  as  county  school 
superintendent  of  schools  and  certain  citizens 
from  perfonntng  certain  acts  preliminary  to 
the  formation  of  a  consolidated  school  dis- 
trict. The  trial  court  refused  a  temporary 
injunction,  and  at  the  succeeding  term  of 
court,  defendant  demurred  to  the  bill,  and 
the  court  sustained  the  demurrer,  whereupon 
plaintlft  refused  to  plead  further,  and  Judg- 
ment was  rendered  for  defendant. 

Before  considering  the  allegations  of  the 
petition  we  will  refer  to  the  late  statute  on 
the  subject  of  consolidating  school  districts 
(Laws  1913,  p.  722).  Section  1  of  that  act 
provides  that: 

"The  qualified  Toters  of  any  community  in 
Missouri  maj  organize  a  vonaolidated  school 
district." 

Section  8,  provides  that: 

"When  the  resident  citizens  of  any  community 
desire  to  form  a  consolidated  district,  a  petition 
signed  by  at  least  twenty-five  qualified  voters 
of  said  ewmnunil^  shall  be  ffled  with  the  county 
superintendent  of  public  schools" 

— and  that  on  receipt  of  this  petition  It  be- 
comes the  duty  of  the  superintendent  "to 
visit  the  c(xnmunlty"  and  investigate  its 
needs  "and  determine  the  exact  boundaries 
of  the  proposed  consolidated  district";  that 
he  shall  call  a  meeting  of  the  voters  of  the 
proposed  district  to  consider  the  question  of 
consolidation;  that  he  shall  give  notice, 
make  plats,  etc;  that  "the  special  meeting 
shall  be  called  to  order  by  the  superintend- 
ent," or  some  one  deputized  by  blm;  that  a 
chairman  shall  be  chosen  and  an  election  held 
as  under  section  10866,  B.  S.  1909.  Section 
3  further  recognizes  that  the  consolidated 
district  may  lie  partly  in  eadi  of  adjoining 
counties. 

It  is  alleged  in  the  petition  that  the  plain- 
tiffs were  residing  in  a  consolidated  district 
known  as  No.  2,  duly  organized  under  the 
law  in  May,  1913,  and  composed  of  lands  in 
Cass,  counts'  and  the  adjoining  county  of 
Bates,  and  that  said  district  bad  been  con- 
ducting its  school  since  then;  that  after- 
wards. In  December,  1916,  a  properly  signed 
petition  was  delivered  to  the  defendant  su- 
perintendent, asking  for  an  election  to  form 
a  consolidated  district  which,  when  formed, 
would  take  from  the  first  district  organized 
(No.  2)  that  part  of  its  territory  lying  in 
Bates  county;  that  said  defendant  superin- 
tendent, in  carrying  out  the  provisions  of  the 
law  of  1013  aforesaid,  "has  visited  the  com- 
munity, and  in  violation  of  the  laws  of  the 
state  with  reference  to  fixing  boundaries  of 
consolidated  school  districts!  and  desiring  to 
deprive  district  No.  2  of  that  part  of  the 
territory  of  said  district  which  lies  In  Bates 
county,"  did  fix  the  boundary  lines  of  the 
proposed  new  district  so  as  to  Include  that 


part  of  the  old  district  No.  2  tllat  «as  sit- 
uated In  Bates  oonnty.  It  la  further  averred 
that  the  defendant  superintendent  has  called 
an  election  of  voters  within  the  boundaries 
of  the  proposed  new  district  to  be  held  Fri- 
day the  31st  of  December,  1016 ;  that  he  has 
prepared  plats  and  iMsted  notices  as  requir- 
ed by  the  law  aforesaid ;  "and  that  the  coun- 
ty superintendent  Is  now  proposing  and  in- 
tending, on  the  31st  day  of  December,  1915, 
to  attend  the  said  special  meeting  so  called 
by  him,  or  d^utlze  some  one  to  represent 
him." 

It  Is  then  further  alleged  that  defendant 
superintendent  "has  no  power  or  authority, 
under  the  petition  so  presented  to  him  under 
the  act  of  1913,  *  *  •  to  Include  within 
the  proposed  district  that  part  of  said  dis- 
trict No.  2  of  Cass  county  lying  in  Bates 
county ;  that  that  part  of  said  district  No.  2 
of  Cass  county  belongs  to  and  is  a  part  of 
said  district,  and  beyond  the  power  and  <t>n- 
trol  of  tbe  county  superintendent  of  Bates 
county,  so  far  as  taking  it  from  the  said  con- 
solidated school  district";  that  to  take  said 
part  of  the  district  from  the  present  Cass 
OQunty  district  No.  2  would  work  Irreparable 
injury  to  the  latter  district,  by  depriving  It 
of  the  Income  of  taxation,  etc. ;  that  It  will 
Increase  the  rate  of  taxation  on  what  Is  left 
of  the  old  district ;  that  It  will  work  a  hard- 
ship on  the  children  In  oompelllng  them  to 
attend  school  In  the  proposed  new  district. 

Tbe  prayer  of  tbe  petition  Is  to  enjoin  de- 
fendant superintendent,  or  any  one  acting 
for  him,  from  attending  said  meeting  for  tiie 
purpose  of  holding  the  election  aforesaid  on 
tbe  81st  of  December,  1016,  and  also  to  en- 
join "any  and  all  parties  from  voting  at  said 
meeting,"  etc.,  and  for  all  pnq^er  relief. 

In  our  opinion  the  trial  court's  condemna- 
tion of  the  petition  was  proper.  So  fSr  as 
concerns  the  allegations  of  acts  and  proceed- 
ings of  the  school  superintendent,  as  well  as 
his  Intended  acts,  together  with  the  alleged 
intended  acts  of  the  voters,  they  ctmsist  of 
nothing  but  what  is  Justified  by  Laws 
1913,  p.  722.  Every  step  alleged  to  have  been 
taken  Is  authorized  by  that  law  as  Interpret- 
ed by  the  Supreme  Court  In  State  ex  Inf.  v. 
Jones,  266  Mo.  191,  181  S.  W.  60.  It  la  true 
the  pleader  characterizes  certain  proposed 
acts  as  unlawful  and  harmful,  but  that  does 
not  make  them  so,  and  tbe  petition  Itaelt 
shows  the  contrary. 

In  carrying  out  the  project  of  forming  the 
new  consolidated  district,  the  superintendent 
is  given  Important  powers,  and  he  is  requir- 
ed to  have  "due  r^ard  to  the  welfare  of  ad- 
joining districts."  What  might  develop  on  a 
trial  of  a  case  of  this  nature  we  cannot  say. 
Nor  are  we  attempting  to  say  what  rules 
should  govern  the  trial  or  limit  the  powers 
and  discretion  of  the  superintendent.  It  U 
sufficient  to  dispose  of  this  case  to  say  that 
no  cause  for  injunction  is  stated. 

The  Judgment  is  affirmed.    All  coocnr. 

Digitized  by  LaOOQlC 
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STOUTZENBBRCniR  ▼.  liAMB.    (No.  U984.) 

(Kansas  Citr  Court  of  Appeals.    Missouri. 
Dec:  18,  1916.) 

1.  Plbadins  «s988(:9— Bbpusrarot  or  Da- 

In  action  on  contract  of  sale,  the  defenses  of 
false  representations,  avoiding  the  contract  and 
a  breacb  of  wamutt^  expressed  in  the  contract, 
are  wholly  ropofnant 

[XM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }  189;    Dec  Dig.  «=993(2).] 

2.  Sates  «=>437a)— Bbbaoh  or  Wabsantz— 
Pleading. 

Where  defendant,  in  an  action  for  the  price 
of  a  separator,  claimed  fraudulent  representa- 
tions, but  not  a  warranty,  he  could  not  have  the 
defense  of  warrant;  submitted,  having  elected 
to  repudiate  the  contract  by  pleading  its  nullity 
for  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  S{  1218-1250;    Dec.  Dig.  <»s>437(l).} 

3.  Affkai.  and  Ekum  «eb218(1>— Thsobt  or 
Cask  Below. 

A  verdict,  erroneous  becavuse  based  mi  a 
defense  not  pleaded,  will  be  set  aside,  notwith- 
standing counsel  in  their  briefs  assumed  that 
such  defense  was  in  the  ease. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1315-1319,  1321,  1323; 
Dec.  big.  «=3218a).] 

Appeal  from  Olrcalt  Ooort,  Oasa  Goonty; 
D.  H.  Harris,  Judge. 
"Not  to  be  offlclally  published." 
Action  by  EX  Stontaenberger  against  W.  T. 
Lamb.    TSIcom  judgment  for  defendant,  plain- 
tiff appeals.    Severeed  and  remanded. 

Allen  Olenn  ft  Son,  of  HarrisooTlUe,  for 
appellant  3.  8.  Brlerly  and  W.  D.  Sammers, 
botb  of  HanlsonTiUe,  for  respondoit 

JOHNSON.  J.  Plaintiff  sned  In  the  dr^ 
colt  court  of  Cass  coonty  for  tbe  purcbase 
price  of  a  "sharpless  tubular  cream  separa- 
tor" be  sold  and  delivered  to  defendant  nnder 
tbe  terms  of  a  written  order  signed  by  de- 
fendant. 

[1  ]  Tbe  answer  admits  the  deUvery  of  tbe 
machine,  but  alleges  that  It  was  placed  on 
trial  with  defendant  for  30  days,  and  that 
tbe  signature  of  defendant  to  tbe  written 
order,  which  is  a  contract  of  purchase,  cou- 
pled with  an  express  warranty,  was  procured 
by  false  and  fraudulent  representations  of 
plaintiff.  There  are  allegations  In  the  an- 
swer to  the  effect  that  the  machine,  when 
tested  by  trial,  failed  "to  fulfill  the  warran- 
ty," but  we  do  not  construe  the  answer  as 
attempting  to  Interpose  the  wholly  repug- 
nant defenses  of  a  repudiation  of  tbe  con- 
tract for  false  and  fraudulent  representa- 


tions and  a  breadi  of  a  warranty  expressed 
In  tbe  contract  Cement  C!o.  v.  Stewart,  103 
Ma  App.  182,  7T  S.  W.  124 ;  Fruit  Ass'n  v. 
Hartman,  146  Ho.  App.  1S6,  123  S.  W.  957, 
Nor  was  such  construction  entertained  by  the 
court  or  the  parties  at  the  trial.  The  posi- 
tion of  plaintiff  was  that  the  contract  Is  in 
full  force,  and  that  tbe  only  remedy  defend- 
ant coald  have  would  be  for  a  breach  of  the 
warranty  It  provided,  and  that  such  remedy 
had  been  lost  by  the  failure  of  defendant 
to  comply  with  the  conditions  the  contract 
Imposed  upon  him.  In  reply  to  an  observa- 
tion from  plalnttfTs  counsel  that  defendant 
had  "laid  no  foundation  or  aslced  for  a  com- 
pliance with  the  warranty,"  counsel  for  de- 
fendant said:  "Of  course,  you  are  relying  on 
the  warranty,  but  I  am  not." 

[2,  S]  Tbe  evidence,  offered  by  defendant 
to  establish  bis  defense  predicated  of  false 
and  fraudulent  representations  which  Induc- 
ed him  to  sign  a  written  order  at  variance 
with  the  real  agreement  he  entered  Into 
with  plaintiff,  Is  insufficient  to  raise  an  Issue 
of  fact,  and  the  court  properly  refused  the  in- 
stmctlons  asked  by  defendant,  which  submit- 
ted that  issue  to  the  Jury.  But  the  court 
did  give.  Instmctions,  asked  by  defendant 
and  excepted  to  by  plaintiff,  whldi  directed 
a  verdict  for  defendant  If  the  jnry  should 
find  from  tbe  evidence  "that  said  separator 
did  not  comply  with  the  terms  of  said  war- 
ranty," etc,  Clearly  this  was  error.  In  act- 
ing upon  the  Instmctions  the  court  seems  to 
have  lost  sight  of  the  answer  and  submitted 
a  defense  laased  upon  the  contract,  whl<^, 
to  be  available  to  defendant,  should  have 
been  pleaded,  but  was  not,  and  which  was 
utterly  repugnant  to  the  only  affirmative  de- 
fense alleged.  If  a  defendant  relies  upon  a 
warranty  and  Its  breach,  he  must  plead  It, 
and,  although  counsel  In  tbelr  briefs  seem 
to  have  fallen  Into  tbe  erroneous  view  that 
the  issue  of  a  breach  of  warranty  is  properly 
before  us,  that  cannot  be  allowed  to  deter  us 
from  setting  aside  the  verdict  and  Judg- 
ment for  defendant  which  baTe  no  founda- 
tlon  In  the  pleadings.  Cement  Co.  v.  Stewart, 
supra. 

Defendant  cannot  be  suffered  to  blow  hot 
and  cold;  to  rescind  and  to  affirm  tbe  con- 
tract He  must  take  one  position  or  the 
other  and  stand  by  It,  and  since  he  did  elect 
in  bis  answer  to  repudiate  the  contract,  he 
should  not  have  been  permitted  to  shift  bis 
ground  and  recover  upon  the  contract 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 
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STATE  «gr  rd.  TATTBMAN  ▼.  DAVIS  et  al. 
(No.  12098.) 

(Kansas  Ofty  Ooart  ef  Appeals.  Hiasimrl.  Not. 
27,  iai&    Behearlng  Denied  Dec.  21,  1919.) 

1.  Pleading  «=s350(3)— Motion  fob  Judg- 
ment ON  PUADINGS— FACfTS  ADimTKD— 
BB8IDBNCX. 

In  a  proceediBK  far  pniUbition  directed  to  a 
Judge  claiming  to  nave  jariadiction  of  a  divorce 
suit  bjr  a  Iiusband,  the  wife'a  allegation  of  resi- 
dence in  anotlier  county  than  that  of  her  hna- 
band  is  a  fact  admitted  aa  traa  by  motion  for 
judgment  on  the  pleadings. 

[Ed.  Note.— For  other  oaaea,  aee  Pleading, 
Cent  Dig.  H  1075,  lOH;  DecTDiff.  «s»360(3).] 

2.  CRUSTS  «s»474— OoNruomra  Juxisdio- 
noN— Separate   AcnoNfl. 

Where  hnsband  and  irife  residing  in  dltFerent 
counties  each  started  a  suit  for  divorce  on  the 
■ame  day,  and  the  wife's  petition  was  first  iiled 
and  summons  issued  bat  the  husband's  sum- 
mons was  first  serred,  the  court  in  which  the 
wife's  suit  was  filed  acquired  ezdosiTe  jurisdic- 
tion under  Bev.  St.  190»,  1 1756,  providmg  that 
the  filing  of  a  petition  in  a  court  of  record  and 
suing  out  of  process  therein  shall  be  deemed 
the  commencement  of  the  suit;  the  proceeding 
being  one  in  rem. 

[Zid.  Note.— For  other  cases,  see  Uonrta,  Cent. 
DU(.  I  1228;   Dea  Dig.  <^^74.] 
8.  CouBTB    4=>474— CoNTUcnna    Jubisoio- 

TioN— AonoN  IN  Bmx. 
As  between  the  immediate  parties  in  a  pro- 
ceeding in  rem,  jurisdiction  must  be  regarded 
as  attachiii|g  when  the  suit  is  filed  and  process 
issued,  which  jurisdiction  cannot  be  defeated 
by  bringing  suit  in  another  court. 

[Ed.  Note,— For  other  cases,  see  Ooorts,  Cent. 
Dig.  {  1228 ;    Dec.  iMg.  <S=»474.] 

4.  OouBTS  4=9480(1)— WBONonn.  Assumption 

OF  JuBISDICnON— ACflONB  IN   BeU. 

Where  one  court  has  acquired  jurisdiction 

orer  the  res  in  an  action  in  rem,  another  court 

will  be  prevented  from  interfering  by  proMbition. 

r£ki  Note. — For  oth«r  cases,  see  Courts,  Cent. 

m^.  M  1270,  1271,  1274-1278;    Dec  Dig.  «=> 

Original  proceeding  Id  prohibition  by  the 
State,  on  relation  of  Birdie  Tanbman,  re- 
latrlz,  against  Samuel  Davis  and  others.  On 
motion  for  Judgment  on  the  pleadings.  Ho- 
tloa  oTermled. 

Campbell  &  BlllsoD,  of  Siiksrllle,  and  AVU 
&  Anil,  of  Lexington,  for  relatrlx.  Alexander 
Qravea,  Charles  I^ons^  and  O.  U  Ristlne,  all 
of  Lexington,  J.  B.  Bleger,  of  KlrksTllIe,  and 
Willard  P.  Hall,  of  Kansas  City,  for  respond- 
oats. 

JOHNSON,  3.  The  petition  in  tWs  an  orig- 
inal proceeding  for  a  writ  of  prohibition  is 
directed  against  Edwin  M.  Taubman,  the 
husband  of  the  relatrix,  and  the  judge  of 
the  circuit  court  of  Lafayette  county,  to  pre- 
vent the  exercise  of  jurisdiction  by  that  court 
over  an  action  for  divorce  begun  therein  by 
the  respondent  Edwin  against  the  relatrlx. 
The  ground  upon  which  the  relief  is  sought 
is  that  the  Lafayette  court  la  without  juris- 
diction to  try  the  suit  or  to  proceed  therein 
for  the  reason  that  complete  jurisdiction  of 


the  cause  was  vested  In  the  dicolt  ooart  of 
Adair  county  in  an  action  for  divorce  com- 
menced In  that  court  by  rdatrlx  before  the 
filing  of  the  petition  In  the  Lafayette  court 
A  provisional  writ  -of  prcdiibttioa  returnable 
ManA  6,  1916,  was  issued  and  served  on  re- 
siwndents,  who  In  due  time  appeared  and 
filed  their  return  and  answer.  A  reply  was 
filed,  and  on  the  following  day  respondents 
filed  a  motion  for  judgment  on  the  pleadings 
quashing  the  preliminary  writ  and  dismis- 
sing the  petition.  The  case  Is  now.  before  as 
on  tills  motion. 

Tlie  facts  alleged  in  the  petition  may  be 
stated  as  follows:  The  Taubmans  were  mar- 
ried in  Putnam  county,  November  30,  1912, 
and  lived  together  as  husband  and  wife  in 
Lafayette  county  until  December  16,  1915, 
when  the  wife,  compelled  by  cruelty  and  in- 
tolerable indlgnltiea,  left  her  huaiMuid  and 
moved  to  Adair  county,  where  die  was  re- 
siding at  the  time  she  began  her  suit  for  di- 
vorce in  that  county.  Her  petition  stated 
statutory  grounds  fOr  a  divorce  and  prayed 
for  the  allowance  of  temporary  and  perma- 
nent alimony.  It  was  filed  December  17, 
1916,  before  6  o'clock  p.  m.,  and  immediately 
thereafter  summons  was  lamed  by  the  clerfc 
of  the  court  directed  to  the  AerUT  ef  Lafay- 
ette county,  commanding  him  to  summon  de- 
fendant to  appear  and  answer  on  the  first 
day  of  the  regular  January,  1916,  term  of 
court  This  summoos  was  served  on  the  de- 
fendant in  Lafayette  county  on  December  20; 
1916. 

On  the  same  day  rebAilz  filed  her  peti- 
tion (December  17th);  but,  about  five  boon 
tatter  In  the  day,  the  respondent  nrabman 
filed  a  petition  for  divorce  In  the  circuit 
ooart  of  Lafayette  ooanty,  in  which  be  diarg- 
ed  his  wife  with  todignlties  and  desertion 
without  cause,  but  in  which,  of  oourae,  no  is- 
sue of  alimony  was  tendered.  Summons  was 
Issued  at  once  on  the  day  of  filing  directed 
to  the  sherUr  of  Adair  county  returnable  on 
the  14th  day  of  February,  1916,  and  this  sum- 
mons was  served  upon  relatrix  at  her  hcnne 
in  Adair  connty  December  18, 1916. 

Mrs.  Taubman  appeared  in  ttie  drcuit 
court  of  Lafayette  county  on  the  return  day 
and  filed  answer  to  her  husband's  petition,  in 
which  she  alleged  she  had  become  a  resident 
of  Adair  county  and  had  begun  her  suit  for 
divorce  therein  prior  to  the  Instltntlon  of 
her  husband's  suit  and  interposed  the  pend- 
ency of  her  suit  as  a  grround  for  the  abate- 
ment of  her  husband's. 

It  was  alleged  in  the  petition  for  prohibi- 
tion that  relatrlx's  suit  could  not  be  tried  un- 
til the  May,  1916,  term  of  the  Adair  circuit 
court;  that  resp<nidents  had  caused  the  hus- 
band's suit  to  be  set  for  trial  on  February 
22,  1916;  and  that  they  would  proceed  to 
try  that  case  on  that  date  despite  the  fact 
that  the  Lafayette  court  Is  without  Jurlsdlc- 
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Uon  to  bear  and  determina  the  cause.  In 
their  return,  reepondenta  denied  that  Kn. 
Taubman  waa  a  resident  of  Adair  county 
when  she  filed  her  petition,  and  one  of  the 
points  nrged  In  respondent's  motion  for  lodg- 
ment on  the  pleadings  is  that  the  prelim- 
inary writ  shonld  be  qnashed  for  the  reason 
that  the  qaestlon  of  Jurisdiction  depends  npon 
the  solution  of  the  issue  of  whether  or  not 
relatrlx  resided  In  Adair  or  Lafayette  county 
at  the  time  she  began  her  suit  The  rule  Is 
Invoked  that,  where  prohibition  is  sought  to 
restrain  an  Inferior  court  from  exercising  a 
jurisdiction  it  does  not  possess,  and  the  ques- 
tion of  the  attempted  abuse  of  power  depends 
upon  the  solution  of  an  issue  of  fact  outside 
the  record,  prohibition  will  be  denied  because 
It  is  within  the  province  of  the  court,  the  Ju- 
risdlctlon  of  which  is  attacked  to  determine 
the  controverted  issue  of  fact,  and  If  its  deci- 
sion be  erroneous  the  remedy  Is  by  appeal, 
and  not  by  an  extraordinary  remedy.  State 
ex  rel.  v.  Mills,  231  Mo.  493,  loc.  dt.  600, 
133  S.  W.  22 ;  Bankers'  life  Aas'n  v.  Shel- 
ton,  84  Mo.  App.  634. 

[1]  The  answer  to  this  argument  is  that 
tbe  motion  for  Judgment  on  the  pleadings, 
being  In  tbe  nature  of  a  demurrer,  admits 
the  truth  of  all  the  facts  alleged  by  the  re- 
latrlx In  her  petition,  and  tenders,  as  the 
sole  issue,  the  question  of  whether  or  not 
such  facts  entitle  her  in  law  to  the  relief 
prayed.  State  ex  reL  v.  Hardware  Co.,  109 
Mo.  118,  18  S.  W.  1126;  State  ex  rel.  v. 
Bradley,  193  Mo.  loc.  dt  38,  91  S.  W.  488. 

The  allegation  that  relatrix  was  a  resi- 
dent o{  Adair  county  at  tbe  time  in  question 
must  be  accepted  as  true  for  the  purposes 
of  this  motion,  and  respondents  are  not  en- 
titled to  Judgment  on  the  ground  just  dis- 
cnaeed.  .Since  relatrlx  was  a  resldeat  «( 
Adair  county  and  had  resided  in  Missouri 
one  whole  year  next  before  the  filing  of 
ber  suit,  abe  bad  the  unquestionable  right  to 
bring  ber  suit  in  the  circuit  court  of  that 
county  and  to  prosecute  it  to  judgment,  un- 
less it  be  true,  as  argued  biy  req^ndents, 
that  the  Lafayette  cireult  court  abeorbed  tbe 
complete  and  exclusive  jurisdiction  over  the 
cause  by  the  fact  that  the  summons  Issued  in 
tbe  husband's  suit  was  served  on  the  wife 
before  the  summons  in  ber  case  was  served 
upon  the  husband,  though  ber  salt  was  be- 
gun before  his.  We  have  here  two  courts  of 
equal  rank  a'nd  dignity,  each  of  which  bad 
jurisdiction  to  entertain  an  action  to  di- 
vorce the  parties;  tbe  Adair  court  from  the 
fact  tbat  the  wife  was  a  resident  of  that 
county,  and  the  Lafayette  court  because  the 
husband  resided  wltbin  its  territorial  juris- 
diction. 

As  was  aptly  observed  by  Judge  Trimble 
in  a  former  opinion  filed  in  this  case.  Cram 
which  a  rehearing  was  allowed: 

'^The  case  now  before  us  is  not  one  concerning 
two  circuit  courts  one  of  wbicli  bas  jurisdiction 
to  entertain  a  divorce  suit  between  the  partis* 


and  the  other  has  not.  The  power  to  entertain 
a  divorce  suit  between  the  parties  existed  oon- 
auriently  in  each  court  Tbe  reason  a  court  of 
eoncnrrent  juriadietion  with  another  court  over 
a  cause  is  without  anthorit?  to  proceed  in  a  par- 
ticnlar  case  when  the  other  court  is  poasessed 
of  the  same  cause  of  action  is  because  such 
other  court  bas  absorbed  unto  itaeU  all  the  {raw- 
er or  jurisdiction  there  is  growing  out  of  tliat 
cause,  power  not  only  to  entertain  the  cause  Imt 
also  power  to  proceed  therein:  and,  until  such 
other  court  has  possessed  itself  of  all  the  power 
thwe  is  in  the  case,  there  is  nothing  to  prevent 
the  first  court  excieising  its  power." 

[2]  Our  sUtutea  (section  1766,  B.  S.  1909) 
provide  that: 
"The  filing  of  a  petition  in  a  court  of  record. 

*  *  *  and  suing  out  of  process  therein,  shall 
be  taken  and  deemed  the  commencement  of  a 
suit" 

This  provision  settles  the  question  of  which 
of  tbe  contending  parties  first  brought  tbe 
cause  within  the  jurisdiction  of  a  court  of 
competent  jurisdiction.  We  are  aware  tbat 
numerous  courts  in  other  Jurisdictions  have 
beld  that  jurisdiction  of  a  cause  does  not 
attach  by  tbe  filing  of  a  petition  and  the  is- 
suance of  summons;  but  as  a  rule  those 
cases  deal  with  statutes  wlUch,  unlike  our 
own,  provide  that  a  suit  shall  not  be  deemed 
commenced  until  the  service  of  summons. 
Under  oar  statutes  tbe  suit  is  deemed  com- 
menced, 1,  e.,  lodged  within  the  jurisdiction 
of  tbe  court  when  tbe  petition  is  filed  and 
summons  Issued.  In  tixe  case  in  hand  we  do 
not  find  it  necessary  or  useful  to  go  into  tbe 
subject  of  whether  or  not  there  is  a  sub- 
stantial dlfferenoe,  for  purposes  of  jurisdic- 
tion, between  tbe  commencement  and  the 
pendency  of  an  action.  It  may  be  conceded, 
for  argument,  tbat  in  actions  in  personam 
"there  is  a  substantial  difTerence  between  the 
commencement  of  an  action  and  its  being 
a  suit  between  tbe  parties,  tbe  first  having 
reference  only  to  the  act  of  tbe  plaintiff, 
but  tbe  second  also  to  the  position  of  de- 
fendant." In  other  words,  it  may  be  admit- 
ted that  In  such  cases,  since  complete  juris- 
diction of  the  action  does  not  attach  until 
tbe  defendant  is  legally  summoned  to  appear 
and  answer,  tbe  court,  until  tbat  Is  done, 
has  not  absorbed  all  the  jurisdiction  "there 
is  growing  out  of  that  cause,"  and  may  be 
ousted  of  the  partial  jurisdiction  it  has  ac- 
quired by  the  completed  Jurisdiction  acquir- 
ed over  tbe  cause  and  parties  by  another 
court  in  which  a  subsequent  action  has  been 
commenced. 

[S]  The  rule  is  different  with  respect  to 
actions  or  proceedings  in  rem. 

"The  centention  that  the  jurisdiction  of  the 
state  court  first  attached,  because,  although  the 
suit  ther^n  was  not  commenced  till  after  the 
commencement  of  the  suit  in  tbe  federal  court, 
the  summons  issued  by  the  state  court  was  serv- 
ed before  the  service  of  tbe  writ  of  subpoena 
issued  by  the  federal  court,  is  not  well  founded. 

*  *  *  As  between  the  immediate  parties,  in 
a  proceeding  in  rem,  jurisdiction  must  be  re- 
garded as  attaching  when  the  bill  is  filed  and 
process  has  issued,  and  where,  as  was  tbe  case 
here,  the  process  is  subsequently  duly  served,  ia 
accordance  with  tbe  rules  of  practice  of  the 
court   The  defendants  could  not  defeat  juris- 
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diction  thns  acquired,  and  supplant  the  case,  by 
bringing  auit  in  another  court.  •  •  •  The 
posaeasion  of  the  res  vests  the  court  which  has 
first  acquired  jurisdiction  with  the  power  to 
hear  and  determine  all  controversies  relating 
thereto,  and  for  the  time  being  disables  other 
courts  of  co-ordinate  jurisdiction  from  ezercia- 
ing  a  like  power.  This  rule  is  essential  to  the 
orderly  administration  of  justice,  and  to  prevent 
nnseemly  conflicts  between  courts  whose  juris- 
diction embraces  the  same  subjects  and  persons." 
Farmers'  Loan  Co.  v.  Hallway  Ca,  177  U,  S.  57, 
20  Sup.  Ct.  664,  44  L.  Ed.  66. 

"The  case  must  then  be  considered  as  having 
been  commenced  at  the  date  of  the  process  serv- 
ed upon  the  defendant,  and  b^y  relation  the  date 
of  such  process  will  determine  the  time  from 
which  the  right  of  the  court  to  take  jurisdic- 
tion to  hear  and  determine  the  case  must  be  com- 
puted." Railroad  Co.  v.  Oommisaioners,  4^ 
Kan.  226,  21  Pac.  1071. 

[4]  In  this  state  the  rale  that,  where  one 
court  has  acquired  jurisdiction  over  the  res 
In  an  action  in  rem,  another  court  has  no 
power  to  Interfere  and  will  be  prevented 
from  Interfering  by  prohibition,  is  bo  well 
and  firmly  established  that  a  general  review 
of  the  authorities  dealing  with  this  inter- 
esting subject  would  be  superfluous.  State 
ex  rel.  t<  Ross,  122  Mo.  436,  25  S.  W.  947, 
23  li.  R.  A.  684 ;  State  ex  rel.  v.  Bamett,  245 
Mo.  99,  149  S.  W.  311 ;  State  ex  rel.  v.  Rey- 
nolds, 209  Mo.  161,  107  S.  W.  487,  16  L.  R.  A. 
<N.  S.)  963,  123  Am.  St.  Rep.  468. 

Does  an  action  for  divorce  fall  within  this 
rule  of  proceedings  In  rem?  The  view  of 
the  nature  of  an  action  for  divorce  which 
appears  to  be  recognized  as  sound  in  the 
decisions  in  this  state  tersely  expressed  in 
1  Bishop,  29,  is  that  "a  divorce  suit  is  in 
rem  as  to  the  status  of  the  marriage  and  In 
personam  as  to  collateral  property  rights." 

It  is  said  in  Ellison  v.  Martin,  63  Mo.  loc. 
dt  578: 

"A  divorce  suit  is  a  proceeding  in  rem,  and 
the  res  is  the  status  of  the  plaintiff  in  relation 
to  the  defendant  to  be  acted  on  by  the  court." 

This  language  is  repeated  with  approval 
in  Moss  V.  Fitch,  212  Ma  loc.  dt.  499,  HI 
S.  W.  476,  where  it  is  observed  that  "a  judg- 
ment on  order  of  publication  can  only  be 
given  in  a  proceeding  in  rem." 

It  will  be  noted  our  courts  do  not  seem 
to  recognize  the  New  Jersey  doctrine  that  a 
suit  for  divorce  is  not  strictly  in  rem  but 
only  quasi  in  rem,  but  under  the  latter  doc- 
trine the  status  or  relationship  of  the  par- 
ties is  regarded  as  a  res,  and  the  action  is 
held  to  be  "suffldently  a  proceeding  in  rem 
to  permit  a  conrt  having  jurisdiction  of  even 
part  of  the  res  to  adjudicate  upon  It  with- 
out having  to  bring  the  person  of  the  de- 
fendant within  its  Jurisdiction,  either  by 
voluntary  appearance  or  by  service  of  pro- 
cess within  the  territorial  limits  of  its  au- 
thority." See  Minor,  Conflict  of  Laws,  p. 
205,  {94. 

"Certain  cases  are  said  to  proceed  in   rem, 
because  they  take  notice  rather  of  the  thing 
in  controversy  than  of  the  persons  concerned. 
Cooley,  Const.  Limitations,  p.  580. 


The  state  regards  itself  a  party  to  every 
divorce  suit  and  is  most  vitally  concerned 
in  the  question  of  whether  or  not  the  status 
which  society  Is  interested  in  maintaining 
ought  to  be  dissolved.  Neither  husband  nor 
wife,  nor  both,  may  dissolve  tliat  status  at 
will  or  by  agreement,  nor  may  it  be  termi- 
nated by  the  courts  except  for  statutory 
cause.  Consequently,  the  law  takes  notice 
rather  of  the  status  than  of  the  persons  con- 
cerned. If  this  were  not  so  and  the  ac- 
tion were  regarded  as  prindpally  a  proceed- 
ing in  personam,  as  in  New  York,  the  de- 
fendant could  only  be  brought  into  court  by 
summons  served  upon  him  within  the  state 
and  could  not  be  held  bound  by  constructive 
service. 

Jurisdiction  of  the  res  is  Jurisdiction  for 
all  purposes,  and  it  is  acquired  in  a  divorce 
suit,  so  far  as  dealing  with  the  status  of 
the  parties  Is  concerned,  by  the  filing  of 
the  petition  and  the  Issuance  of  the  susi- 
mons.  When  this  is  done,  the  entire  Juris- 
diction is  absorbed,  and  nothing  is  left  for 
another  court  of  concurrent  Jurisdiction  to 
lay  hold  on.  Wells  v.  Montcalm,  141  MidL 
58,  104  N.  W.  818,  113  Am.  St  Rep.  520. 

The  motion  for  Judgment  on  the  pleadings 
is  overruled. 


DUNN  V.  MISSOURI  PAO.  BT.  CO. 
(Nb.  12185.) 

(Kansas  City  Court  of  Appeals.     Misaonn. 

Nov.   6,  1916.     Rehearing  Denied 

Dec.  20,  1916.) 

1.  Mabteb  and  Sebvaht  ®=»289(40)— Injubi 
TO  Servant— Baileoad  EmplotS;— Humani- 

TABIAN  RlTLB— QcrBSTION  FOR  JtTBT. 

In  an  action  against  a  railroad  for  injnrj 
to  its  carpenter  struck  by  an  engine  while  stoop- 
ing- near  a  switch  track,  evidence  held  suffident 
to  take  the  questioD,  whether  defendant's  serv- 
ants on  the  engine  saw  plaintiff  in  a  position  of 
imminent  peril  in  time  to  have  stopped  or  to 
have  warned  him,  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1182;  Dec.  Dig.  ^=> 
289(40)3 

2.  Appeal   and   Ebbob  ®=>927(5) — ^Rkview— 
Demubbkb  TO  Evidence. 

On  review  of  order  overruling  defendant's 
demurrer  to_  the  evidence,  the  appellate  court 
must  deal  with  the  case  from  the  standpoint  of 
the  evidence  in  plaintiffs  behalf  and  reasonable 
inferences  to  be  drawn  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3748;  Dec.  Dig.  «=3927(5).] 

8.  Appeal  ard  Ebbob  «=>1066  —  Habuxes 
Ebbob  —  iNrcBiEs  to  Sebvaitt  —  Bahaoad 
Bmplot*— Ihbteuotioh. 
Where  an  emidoy6  was  struck  by  a  switch 
engine  while  near  the  track,  an  instruction  that 
he  was  entitied  to  notice  of  the  movement  ol 
engines  and  trains  manifestly  did  not  mean  en- 
gines not  in  position  to  injure  him,  and,  though 
stating  an  abstract  propcsition  of  law,  coul: 
not  mislead  the  jury  to  the  defendant's  prej- 
udice. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  «3l066.] 
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4.  Hastbb  and  Skbtart  «=924S— iNJtm  TO 

SebVAITT—KaILBOAO      BltFIiOTd— Oontbibu- 
TOBT  NEOUOKNCS— HuiIARITABIAIt   RXTLB. 

In  an  action  against  a  railroad  for  injurr  to 
its  carpenter,  struck  by  a  switching  engine,  bas- 
ed upon  the  humanitarian  rule  alone,  contriba- 
tory  negligence  is  not  a  defense. 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant,  Cent  Mg.  K  801-804;  Dec.  Dig.  «=> 
248.] 

5.  MAffraa  AND  Sebtart  *3»13T(4)— Iwjtjbim 
TO  Sbkvant. 

'  A  carpenter  injured  by  a  switching  engine 
while  near  the  track,  whose  duties  did  not  re- 
quire his  presence  on  or  abont  the  tracks,  was 
not  within  the  class  to  which  a  railroad's  serr- 
ants  do  not  owe  a  lookout  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  2e»72T0,  274,  277,  278; 
Dec.  Kg.  <8=»137(4).] 

6.  Apfbai.  AST)  £lBBOs.4s>1066  —  Review  — 
Habmlkss  Ebbob. 

In  an  action  against  a  railroad  for  injuries 
to  emplo/t,  where  defendant's  servant  standing 
on  the  lootboard  of  the  engine  which  struck 
plaintiff  testified  that  he  saw  plaintiff  while  30 
feet  away,  error  in  an  instruction  submitting 
the  hypotiiesis  of  defendant's  servants  being 
able  to  see  plaintiff,  if  they  had  been  in  the  ex- 
ercise of  ot^inary  care,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {  4220 ;  Dec.  Dig.  «=3l06e.] 

7.  GOKMEBOK    «=>27  —  RAILBOAD    EKPLOTi  — 
"EtRGAQID  IN   InTEBSTATB   0OKMi:Bt3E." 

A  carpenter  injured  while  riveting  a  stove- 
pipe for  a  stove  to  be  used  in  a  roundhouse, 
where  engines  engaged  in  interstate  commerce 
were  sheltered,  was  not  "engaged  in  interstate 
commerce." 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {  26 ;  Dec  Dig.  i9=»27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

Appeal  from  Glrcnlt  Court,  Cole  County; 
Jack  O.  Slate,  Judge. 

"Not  to  be  officially  published." 

Action  by  Napoleon  B.  Dunn  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfBrmed. 

C.  D.  Comm,  6t  St  Louis,  for  appellant 
James  H.  Lay  and  A.  T.  Dtunm,  both  of 
Jefferson  City,  for  respondent 

EiLUSON,  P.  J.  Plaintiff's  action  Is  tor 
personal  Injury  rec^ved  by  being  run  upon 
by  one  of  defendant's  engines,  whereby  his 
foot  was  so  injured  that  amputation  was 
necessary.  He  recovered  judgment  in  the 
trial  court 

This  is  the  second  appeal  of  the  case.  The 
first  Is  reported  In  192  Mo.  App.  260,  182  S. 
W.  109.  Tbe  first  trial  involved  an  issue 
of  contributory  negligence  pleaded  by  defend- 
ant. In  the  present  appeal  that  Issue  is  elim- 
inated by  an  amended  petition  which  bottoms 
the  case  on  the  humanitarian  rule  alone. 
Contributory  negligence  Is  conceded.  The 
facts  are  detailed  In  the  former  opinion. 
Plaintiff  was  a  carpenta  and  bad  only  been 
In  defendant's  employ  periiaps  en  hour,  when 
be  was  put  to  work  riveting  a  stovepipe  at  a 


place  near  defendant's  south  tracks  In  the 
yards  at  Jefferson  City.  He  needed  a  hard 
substance  upon  which  to  drive  and  clinch  the 
rivets,  and  saw  a  piece  of  gaspipe  near  some 
rubbish  32  feet  west  and  south  of  the  south 
rail  of  the  south  switch  track.  A  path  ran 
east  and  west  along  this  track  and  about  4 
feet  south  of  It  Plaintiff  walked  along  this 
patb  to  the  pipe,  picked  It  up,  and  as  he  was 
rising  from  a  stooped  position,  and  at 
the  same  time  In  the  act  of  turning,  he  was 
struck  on  the  left  side  of  his  bead  by  the  end 
of  the  pilot  beam  of  a  swltdi  engine  going 
west  He  had  seen  the  engine  on  another 
track  as  he  started  after  the  gaspipe,  but 
did  not  know  it  was  to  be  switched,  and  did 
not  observe  It  coming  towards  him  on  the 
switch  track.  We  need  not  dwell  upon  this 
phase  of  the  case,  since  bis  contributory  negli- 
gence is  conceded,  and  the  question  Is:  Is ' 
there  sufficient  evidence  to  justify  the  court  In 
submitting  to  the  jury  whether  defendant's 
servants  on  the  en^e  saw  him  In  a  position 
of  imminent  peril  In  time  to  have  stopped,  or 
to  have  given  him  warning? 

[1]  It  appears  to  uis  that  evidence  In  that 
direction  is  abundant  We  so  concluded  on 
the  first  appeal.  At  the  second  trial  the  evi- 
dence was  practically  the  same,  save  two  ad- 
ditional vrltnesses  for  plaintiff.  The  engine 
was  running  at  a  speed  of  from  12  to  15 
miles  an  hour,  and  as  it  moved  west  along 
the  switch  track  one  of  defendant's  servants 
who  opened  Bwltches  was  standing  on  the 
footboard  In  front  of  the  engine,  and  plaintiff 
was  plainly  In  his  view.  He  made  no  outcry 
to  plaintiff,  nor  did  those  cm  the  engine  ring 
the  bell,  sound  the  whistle,  or  make  any  effort 
to  stop,  or  slacken  speed. 

[t]  The  only  other  question  is:  Was  his  po- 
sition such  as  to  advise  those  on  the  engine, 
as  reasonable  men,  that  he  was  in  danger 
of  being  struck  by  the  engine?  The  man  on 
the  front  of  the  engine  was  facing  west  In 
the  direction  It  was  going,  and  must  have 
seen  that  plaintiff  had  his  back  to  the  engine 
and  that  he  was  stooping  to  pick  up  some- 
thing from  the  ground.  He  was  thus  stand- 
ing on  the  front  footboard  of  the  engine  for 
the  very  purpose  of  looking  out  for  danger. 
He  knew  that  no  warning  was  being  given  to 
plaintiff,  and  the  fact  that  plaintiff  was 
struck  as  he  raised  from  his  stooping  posi- 
tion shows  that  he  was  perilously  near  the 
track.  We  are  dealing  with  the  case,  as  is 
our  duty,  from  the  standpoint  of  the  evi- 
dence in  plaintiff's  behalf  and  reasonable 
inferences  to  be  drawn  therefrom.  This  has 
been  so  well  amplified  In  the  former  opinion 
that  we  refer  to  It  ft>r  a  complete  answer 
to  defendant's  objections  as  embodied  in 
bis  demurrer  to  the  evidence. 

[3]  Plaintiff's  first  instruction  Is  objected 
to  on  two  grounds;  one  that  it  declares  that 
he  was  entitled  to  notice  of  the  movement 
of  engines  and  trains.    This,  of  course,  must 
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be  considered  In  connection  wltli  the  evideace. 
It  manifestly  did  not  mean  that  plaintiff 
was  entitled  to  notice  of  tbe  movemmt  of 
engines  which  were  not  in  a  position  to  harm 
bim.  Conceding  it  stated  an  abstract  propo- 
sition of  law,  it  would,  we  think,  be  trifling 
with  justice  to  say  that  it  misled  the  Jury 
to  defendant's  prejudice. 

[4]  PlaintUTs  second  Instmctlon  is  object- 
ed to  on  four  qpeciflc  grounds.  The  first  is 
that,  though  the  instruction  purports  to 
cover  the  whole  case,  it  omits  matters  of  con- 
tributory negligence.  On  the  case  prosecuted 
by  plaintiff,  contributory  negligence,  as  we 
bave  already  Intimated,  will  not  avail  as  a 
defense.  The  second  is  that  it  assumes  the 
truth  of  controverted  facts.  We  do  not 
think  It  subject  to  that  criticism.  Another 
objection  is  that  It  submits  tbe  hypothesis 
of  defendant's  servants  being  able  to  see 
plaintiff  if  they  had  been  in  the  exercise  of 
due  care;  it  being  contended  that  such  serv- 
ants were  under  no  duty  to  observe  if  the 
track  was  clear  of  employes  such  as  plain- 
tiff was. 

[S]  As  already  stated,  plaintiff  was  a  car- 
t)enter,  and  had  only  been  employed  by  de- 
fendant the  night  before  the  morning  he  was 
hurt  He  reported  that  morning,  and  was 
told  to  prepare  a  place  to  rivet  some  stove- 
pipe which  was  to  be  used  on  stoves  in  the 
roundhouse.  He  prepared  a  frame,  and  then 
started  to  get  the  piece  of  gaspipe  as  above 
described.  He  was  neither  an  englneman,  a 
trainman,  nor  a  trackman.  He  was  not  a 
switch  tender,  a  trackwalker,  an  engine 
pilot  In  railway  yards,  nor  a  car  clerk.  He 
was  not  one  whose  duties  required  bis  pres- 
ence on,  among,  or  about  the  tracks.  New- 
Wrk  V.  Pryor,  183  S.  W.  686.  He  had  not  been 
engaged  in  defendant's  service  an  hour  when 
be  was  hurt,  and  that  service  was  riveting 
a  stovepipe  for  the  roundhouse.  Ck)nsequently 
be  did  not  fall  within  that  class  in  which 
a  railroad  company's  servants  do  not  owe 
a  lookout  duty,  and  which  have  been  the 
subject  of  discussion  in  numerous  cases  In 
the  Supreme  Court,  of  which  Degonla  v. 
Railroad.  224  Mo.  664,  123  S.  W.  807,  Evaaa 


r.  Railroad,  178  Mo.  606,  77  8.  W.  616.  and 
Rashall  t.  Railroad,  240  Mo.  600,  166  S.  W. 
426,  are  types. 

[I]  But,  aside  from  tbe  consideration  just 
mentioned,  we  think,  if  it  were  conceded  that 
plaintiff  belonged  to  that  class,  that  portion 
of  the  Instruction  objected  to  was  harmless; 
for  the  testimony  of  the  man  on  the  footboard 
in  front  of  the  engine  was  that  he  was  then 
to  be  on  tbe  lookout  for  persons  in  danger, 
that  he  got  on  the  footboard  with  bis  face 
to  the  east,  but  that  he  immediately  turned 
round  "facing  west  to  keep  a  lookout."  He 
was  then  100  yards  (300  feet)  away,  and 
he  says  he  "was  looking  west  all  the  time." 
It  is  true  that  at  another  place  he  stated 
that  when  he  flrst  saw  plaintiff  he  was  30 
feet  away,  and  that  ttien  be  loolced  up  to 
see  another  train,  but  it  was  not  in  ^ght. 
and  then  he  looked,  and  plaintiff  was  "right 
in  front  of  the  engine."  Trom  this  evidence 
it  is  apparent  that  defendant's  servant  actu- 
ally saw  plaintiff,  and  there  is  no  question, 
as  stated  In  the  instruction,  that  If  he  did 
not  see  him,  he  might  have  If  he  tkad  exercis- 
ed ordinary  care. 

[7]  The  court  gave  three  instmctlons  for 
defendant;  the  tliird  In  a  modified  form. 
They  were  exceedingly  liberal  to  defendant, 
eiqieclally  the  flrst  The  modification  to  tbe 
third  was  but  eliminating  matter  in  the  way 
of  emphasis  whidi  had  already  been  suffi- 
ciently stated.  Refused  Instruction  D,  as  to 
excitement  and  error  of  judgment  on  part 
of  defendant's  eraiAv^B,  waa  witlioot  evi- 
dence to  support  It 

Instruction  F  was  based  on  the  Idea  that 
plaintiff  was  oigaged  in  interstate  commerce 
service.  This  upon  the  idea  that  riveting  a 
stovepipe  for  a  stove  to  be  used  in  a  round- 
house, a  place  where  oigines  were  sheltered 
was  service  In  Interstate  commerce.  We  do 
not  think  so.  More  than  that  there  was  no 
evidence  to  show  that  the  <  engines  sheltered 
lu  such  house  were  Interstate  engioea. 

We  find  ourselves  without  right  to  disturb 
the  judgment  and  It  Is  therefore  afi^med. 
All  concur. 
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HABRI8  V.  DECKER  et  oL    (No.  123M.) 

(Kansas  City  Court  of  Appeals.     MissoniL 
Dec  18,  1916.) 

1.  Nkguoenob  «s»5e(l)— PsoxncAXB  CAxnm— 

Necbssitt. 
There  is  no  right  to  even  nominal  damages 
in  an  action  fonnoed  on  negligence,  unless  snch 
negligence  was  tbe  proadmate  cause  of  the  in- 
jury. 

[Ed.  Note.— For  other  eases,  see  KecUgence, 
Cent.  Dig.  J  e&;   Dec.  Dig.  «=s)66(l).] 

2.  Telbohabbs  AifD   Tkuvhobxs  «s>20(2)— 

INJTDBT   to   IlinXS— OWITEBSHIP. 

P.,  being  sued  as  owner  and  lessor  of  a 
telephone  line,  the  wires  of  which  had  crossed 
with  those  of  plaintiff's  line,  and  plaintiff  ia- 
troducing  evidence  of  such  alleged  ownership, 
P.  could  show  that  he  had  transferred  such 
line  before  plaintiff  built  his  line,  and  so  owed 
no  dut^  to  plaintiff  to  maintain  the  old  line 
in  repair. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  13 ;  Dec.  Dig.  <S=» 
20(2).] 

Appeal  firom  Circnit  Ooort,  LlTingston 
County;  Arch  B.  Davis,  Judge. 

"Not  to  be  offldaUy  pubUshed." 

Action  by  William  Harris  against  J.  If. 
Decker  and  another.  Judgment  for  defend- 
ants, and  plaintUC  appeals.    Affirmed. 

E.  L.  MarshaU  and  J.  A  Watkina,  both  <»f 
CbilUcothe,  for  ain>eUant  B.  C.  Orr,  oi 
CbilUoothe,  for  respondent  De<^er. 

JOHNSON,  J.  Plaintiff,  a  farmer^  Uvlng 
fire  miles  south  of  Dawn,  a  town  in  LlTing- 
ston county,  owned  a  private  telephone  line, 
which  connected  bis  residence  with  the  tele- 
phtme  exchange  operated  by  defendant  Deck- 
er in  that  town.  Plaintiff  built  his  line  of 
cedar  poles  along  the  public  highways  and, 
for  a  distance  of  three  miles  or  more,  it  ran 
parallel  to,  and  two  or  three  feet  away  from, 
a  telephone  line  on  which  Decker  maintain- 
ed some  wires.  The  latter  line  had  been  in 
service  20  years,  and  during  the  period  of  6 
years  which  Intervened  between  the  building 
of  plaintiff's  line  and  the  commencement  of 
this  Boit,  the  old  line,  owing  to  the  falling  oc 
displacement  of  rotten  poles,  frequently  fell 
into  snch  a  state  of  ill  repair  as  to  cause  the 
wires  to  become  grounded  and  to  cross  the 
vires  on  plaintiff's  line,  thereby  interrupting 
the  service  over  both  lines.  The  petition  al- 
leges that  these  injuries  to  idaintiff's  line 
and  service  were  caused  by  the  negligence  of 
defendants  in  failing  to  maintain  their  line 
In  reasonable  repair,  and  seeks  to  bold  the 
defendant  corporation  liable  on  the  ground 
that  it  was  the  owner  of  the  old  line,  and  the 
defendant  Decker,  on  the  ground  tbat  he 
maintained  service  wires  on  tbat  line  under 
an  agreement  with  the  owner  to  maintain  the 
pole  line  in  proper  repair.  The  defendants 
answered  separately,  and  the  issues  of  fact 
tendered  by  the*  petition  were  tried  and  sub- 
mitted to  the  Jury,  which  returned  a  verdict 
for  both  defendants.    Plaintiff  appealed. 


[1 1  The  evidence,  In  its  aspect  most  favor- 
able to  defendants,  will  support  an  inference 
that  the  occasional  crossing  of  the  wires  on 
the  two  lines  and  the  resultant  Interruptions 
to  plaintiff's  service  were  due  to  the  close 
proximity  of  the  two  lines  for  which  defend- 
ants, whose  line  was  first  constructed,  were 
not  responsible,  and  not  to  any  neglect  of  de- 
fendants, or  either  of  them,  to  keep  the  old 
line  in  proper  repair.  Since  the  jury  were 
entitled  to  draw  such  an  inference  from  all 
the  evidence,  there  can  be  no  merit  in  the 
suggestion  of  plaintiff  that,  at  least,  he 
should  have  been  allowed  nominal  damages. 
If  negligence  of  defendants  was  not  the  prox- 
imate cause  of  his  injury,  he  has  no  cause  of 
action. 

[2]  The  only  other  point  urged  by  plaintiff 
is  that  the  court  erred  in  allowing  defend- 
ants to  introduce  evidence  relating  to  the  is- 
sue of  the  ownersliip  of  the  old  line.  That 
issue  was  tendered  in  the  peUtlcm,  and  was 
most  germane  to  tlie  right,  if  any,  of  plain- 
tiff to  recover  from  the  defendant  corpota- 
tloD.  -  If,  as  tkat  defendant  insisted,  it  was 
not  the  owner  and  lessor  of  the  old  line  when 
plaintiff  constructed  his  line,  but  had  trans- 
ferred the  old  line  to  its  codefendant,  it  was 
under  no  duty  to  plaintiff  to  maintain  that 
line  in  r^air.  Plaintiff  adduced  evidence 
tending  to  support  his  allegation  that  the  cor- 
poration defendant  was  such  owner  and  les- 
sor, and  at  his  request  the  court  instructed 
the  jury  on  that  issue.  We  perceive  no  rea- 
son for  his  present  view  tbat  the  evidence  of 
his  adversaries  bearing  upon  that  issue  tend- 
ed to  becloud  the  real  issues  and  confuse  the 
jury. 

There  is  no  error  In  the  record,  and  the 
judgment  is  affirmed.    All  concur. 


OOUilKR  v.  WABASH  R.  CO.  et  aL 
(No.  12215.) 

(Kansas  City  Court  of  Appeals.    Missouri 
Dec.  18, 1916.) 

1.  COKMXBCB  «s>38— "iRTEBSTAnC  ComaBCK" 

—Single  ob  Sepabate  Contbact. 
Where  property  is  delivered  to  a  carrier  for 
through  transportation  to  a  point  beyond  the 
state,  the  character  of  interstate  commerce  at- 
taches, and  it  is  immaterial  whether  the  shipr 
ment  be  made  on  a  through  contract  or  upon 
separate  contracts  issued   by  each  carrier. 

[Ed.   Note.— For  other   cases,  see  Commerce, 
Ont.  I>ig.  a  26,  81;  Dec.  Dig.  «=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Cabbiebs    «=9l77(4)  —  Iktebotatb     Ship- 
MENiv- l/iABiLrrr  of  Conhectino  Cabbieb. 

Nothing  in  the  Carmack  Amendment  (Act 
June  29,  1906,  c.  3591,  S  7,  pars.  11,  12,  84 
Stat.  593  [U.  S.  Comp.  St.  1913,  §  8592])  to  the 
Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c. 
104,  {  20,  pars.  11,  12,  24  Stat  386)  abrogates 
or  impairs  the  right  which  the  shipper  had 
ander  existing  federal  laws  to  pursue  the  con- 
necting carrier  whose  wrong  caused  the  loss; 
so  that  a  shipper  was  entitled  to  sue  an  inter- 
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mediate  cftrrier  for  its  nesUgent  breach  of  ita 
contract. 

[Ed.  Note.— For  other  cases,  see  Cttrriem, 
Cent  Dig.  g§  791-803;  Dec  Dig.  «=!>177(4).] 

Appeal  from  Circuit  Court,  Callaway  Ooon- 
ty ;  D.  H.  Harris,  Judge. 
"Not  to  be  officially  published." 
Action  by  William  N.  Collier  against  the 
Wabash  Railroad  Company  and  the  Oblcago 
&  Alton  Railroad  Company.  Directed  ver- 
dict for  the  Alton  Company,  and  verdict  for 
plaintiff  against  defendant  Wabash  Railroad 
Company,  and  it  appeals.    Affirmed. 

J.  L.  Mlnnls,  Gen.  Coonael,  and  N.  S. 
Brown,  both  of  St.  Louis,  and  Cave  &  Ever^ 
sole,  of  Fulton,  for  appellant  John  R.  Bak- 
er, of  Fult(Hi,  for  respondent 

JOEINSON,  J.  Plaintiff  sued  the  Wabash 
Railroad  Company  and  the  Chicago  &  Al- 
ton Railroad  Company  to  recover  damages 
resulting  from  negligence  In  the  transporta- 
tion of  16  head  of  fine  Hereford  cattle  which 
were  shipped  at  Audubon,  Iowa,  for  car- 
riage to  Pnlton,  Mo.  There  was  a  directed 
verdict  for  the  Alton  Company,  but  the  re- 
quest of  the  Wabash  for  a  peremptory  in- 
struction was  overruled,  and  the  Jury  return- 
ed a  verdict  against  that  defendant  for  $500, 
and  the  cause  is  here  on  appeal  from  a  Judg- 
ment rendered  against  it  on  that  verdict. 

The  cattle  were  delivered  to  and  received 
by  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road Company  at  Audubon,  Iowa,  for  contin- 
uous tran^>ortation  to  Fulton.  That  com- 
pany hauled  the  car  to  Des  Moines,  Iowa, 
and  turned  it  over  to  the  Wabash  Company, 
which  took  up  the  original  shipping  contract 
and  issued  one  of  its  own  which  provided 
for  transportation  to  Mexico,  Mo.,  but  recit- 
ed that  the  destination  of  the  shipment  was 
Fulton.  At  Mexico  the  Wabash  Company  de- 
livered the  car  to  the  Alton  Company,  which 
took  up  the  Wabash  contract  and  Issued  a 
contract  of  its  own  for  transportation  to  Ful- 
ton. 

The  evidence  of  plaintiff  tends  to  show  that 
the  car  arrived  at  Mexico  one  Saturday 
morning  in  ample  time  for  delivery  to  the 
Alton  and  inclusion  In  the  morning  freight 
train  which  the  latter  company  ran  from 
Mexico  to  Fulton.  Instead  of  switching  the 
car  to  the  transfer  trade,  the  Wabash  Com- 
pany left  It  on  a  track  in  Its  own  yards, 
and  when  the  caretaker  of  plalntlfl  who  ac- 
companied the  cattle  discovered  what  had 
been  done  and  asked  the  agent  to  have  the 
car  moved  to  the  transfer  track,  the  train 
which  brought  the  car  to  Mexico  had  pro- 
ceeded on  its  way  and  there  was  no  engine 
in  the  jrards  to  move  the  car.  The  caretaker 
then  applied  to  the  agent  of  the  Alton,  but 
was  informed  that  company  could  not  go  In- 
to the  yards  of  the  Wabash  for  the  car.  The 
Alton  ran  no  freight  train  from  Mexico  to 
Fulton  oin   Sunday,   and   the   car   did   not 


leave  Mexico  until  Monday  monring.     l%ls 
unnecessary  delay  of  two  days  at  Mexico 
injured  the  cattle,  and  this  suit  is  for  the 
recovery  of  the  resultant  damages. 
The  charge  of  negligence  In  the  petition  is: 

"That  said  carload  of  cattle  reached  Mexico, 
Mo.,  at  5:80  a.  m.  Saturday  morning,  November 
13th,  but  that  the  defendants  carelessly  and 
negligently  kept  said  carload  of  cattle  on  the 
tracks  in  Mexico,  Mo.,  from  that  time  until  7:30 
a.  m.  Monday,  November  15,  1916,  and  that  al- 
though this  plaintiff  had  paid  an  increased 
freignt  rate,  ta  ardet  that  feed  and  water  might 
be  furnished  said  cattle  within  said  car,  the  de- 
fendants, during  the  period  of  time  that  said 
cattle  were  on  the  tracks  in  Mexico,  Mo.,  care- 
lessly and  negligently  failed  and  refused  to  fur- 
nish sufficient  water  for  said  cattle  in  said  car." 

Plaintiff  states  that: 

"By  reason  of  such  negligence  and  careless- 
ness and  unreasonable  delay  in  delivering  said 
carload  of  cattle,  and  by  reason  of  defendant's 
careless  and  negligent  failure  to  furnish  water 
as  he  liad  agreed  to  do  in  said  car,  the  said  16 
head  of  catue  were  damaged,  and  plaintiff  has 
sustained  damage  in  the  sum  of  $500." 

It  will  be  observed  the  damages  are  claim- 
ed for  the  consequences  of  two  separate  and 
distinct  acts  of  negligence,  viz.  negligence 
in  holding  the  cattle  an  unreasonable  time  in 
Mexico,  and  negligence  in  faUing  to  fnmish 
sufficient  water  for  them  during  their  de- 
tention there.  Tbe  evidence  of  plaintiff 
tends  to  support  both  of  these  charges,  and 
is  sufficient  to  raise  the  Issues  of  fact  which 
we  find  the  oouit  submitted  to  the  Jury  in 
appropriate  Instructions.  The  jury  wee 
warranted  in  finding  that  the  injury  was 
caused  entirely  by  the  negllgenoe  of  the  Wa- 
iMish  Company. 

[1]  This  was  an  Interstate  shipment  for 
through  transportation,  and  the  fact  that 
each  of  the  three  carriers  whose  lines  were 
employed  transported  the  car  under  a  sepa- 
rate contract  did  not  change  the  character  of 
the  transportation  and  split  It  Into  separate 
undertakings  by  each  carrier  to  haul  the  eta 
only  to  the  end  of  its  own  line.  There  Is  no 
merit  in  the  suggestion  that,  so  far  as  the 
Wabash  Company  Is  concerned,  Mexico  was 
the  destination  of  the  car,  and  tbe  obliga- 
tion of  that  carrier  was  fnlly  performed 
when  it  left  the  car  in  its  own  yards  Instead 
of  switching  it  to  the  transfer  track. 

Where  property  is  delivered  to  a  carrier 
to  be  transported  on  a  continuous  trip  to  a 
point  beyond  the  limits  of  the  state  where 
delivered,  the  character  of  Interstate  com- 
merce attaches  thereto,  and  It  is  Immaterial 
whether  the  shipment  be  made  on  a  through 
contract  or  upon  separate  contracts  Issued 
by  each  carrier  employed  in  the  transporta- 
tion. Bailey  r.  Railroad,  184  Mo.  App.  loc. 
cit  462,  171  S.  W.  44;  Conley  v.  Ralhroads. 
192  Mo.  App.  584.  183  S.  W.  1111;  Terminal 
Co.  V.  Interstate  Commerce  bom.,  219  V.  S. 
loc.  dt  527,  31  Sup.  Ct  279,  56  L.  Ed.  810; 
Commission  Co.  v.  Worthington,  225  D.  S. 
108,  82  Sup.  Ct  668,  66  U  IQd.  1004;  BaU- 
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way  ▼.  Ballroad,  229  U.  B.  888,  88  Sup.  Gt 
887,  57  L.  Ed.  1215. 

[2]  O^e  argumoit  that  tlie  Wabash  Com- 
pany, aa  the  Intermediate  carrier,  Is  not  re- 
sponsible, nnder  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act,  for  Injury 
to  the  property  caused  by  the  negligence  of 
the  final  (aixter,  the  Alton  Company,  is  for- 
eign to  the  cause  of  action  submitted  to  the 
Jury,  which,  as  we  have  said,  was  abundantly 
supported  by  proof.  This  cause  Is  grounded 
on  negligence  of  the  Intermediate  carrier, 
the  api)ealing  defoidant.  As  we  said  In 
Conley  r.  Railroads,  supra,  there  Is  nothing 
In  the  act  abrogating  or  Impairing  the  right 
which  the  shipper  had  under  existing  federal 
laws  to  pursue  the  connecting  carrier  whose 
wrong  caused  the  loss  and  consequently 
plaintiff  was  entitled  to  sue  the  Wabash 
Company  under  the  federal  laws  for  a  neg- 
ligent breach  by  that  carrier  of  the  contract 

There  Is  no  merit  In  the  point  that  the 
verdict  was  excesslTe  nor  in  the  criticism  of 
plaintiff's  second  instruction. 

The  record  is  free  from  prejudicial  error, 
and  tlte  Judgment  is  afiSrmed.    All  concur. 


ANTRIM  liUMBBlR  CO.  v.  DALY. 

(No.  11778.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  18,  1016.) 

1.  BJviDKKOB  «=s>807(l)— Varyiho  Tbbms  or 
Wbittkn  Coktract. 

Where  a  written  contract  is  plain  and  un- 
ambiguous, it  cannot  be  contradicted  by  any 
letter  or  letters  written  by  one  a<  the  partiea. 

[Ed.  Note.— Fbr  other  cases,  see  Kvidenpe, 
Cent.  Dig.  H  ITSe,  1763-1765;  D«!.  Dig.  «=» 
397(1).] 

2.  Saixb  «=>K2CZ)— CoRTBAor— Xtidenox. 

Where  a  buyer  wrote  asking  for  certain 
lumber  quotations,  to  which  the  seller  replied 
by  letter  that  he  was  quoting  prices,  and  shortly 
thereafter  the  seller  wrote  that  "this  order  is 
accepted,"  and  mailed  an  itemized  list  of  lum- 
ber with  prices  stating  that,  not  hearing  to  the 
contrary,  the  seller  wopld  ship  as  entered,  and 
stating  that  the  communication  was  an  acknowl- 
edgment of  the  customer's  order,  the  letters 
were  parts  of  the  contract,  and  admissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  124,  126,  127,  128;  Dec.  Dig.  «=»52(2).] 
8.  8AIJU  4s»273(l>— Ikfusd  WABKArrTT. 

Where  lumber  is  ordered  for  the  tvedfic 
purpose  of  bmlding  a  boat  acceptance  of  such 
order  iadicataa  the  .seller  undertakes  to  furnish 
Inmber  fit  for  diat  purpose,  and  he  impliedly 
warrants  that  he  win  do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  772;  Dec.  Dig.  «=2ra(l).] 
4.  Sau»     *=>S47(3),    418(1)  —  BsmnT     ot 

BUYKB. 

Lumber  ordered  fbr  building  a  boat  was  not 
present  for  inspection  by  the  buyer,  and  when 
it  arrived  at  destination  and  he  paid  the  freight 
atnd  had  it  unloaded,  he  found  on  inspection  it 
was  in  greater  part  unfit  for  the  purposes  for 
which  purchased.  The  seller  was  Immediately 
notified  that  it  was  at  his  disposal,  but  did  not 
accept  it  and  the  buyer  made  use  of  some  parts 


of  it  Held,  that  the  buyer,  retaining  fh«  prop- 
erty, could  plead  a  failure  or  partial  failure  of 
consideration;  the  measure  of  damages  being 
the  difference  between  the  agreed  price  and  the 
actaal  value. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Di«r.  §f  966,  1174,  U80,  1201 ;  Dec.  Dig.  «=» 
347(3),  418^).] 

5.  Salxb  «=>44(K3)—AonoN— Evidence. 

In  action  for  price  of  lumber  sold,  defense 
being  breach  of  warrant?,  the  correspondence  of 
the  parties  after  the  dispute  arose  concerning 
the  quality  of  the  Inmber,  offer  to  have  it  in- 
spected, etc.,  was  admissible. 

[Bid.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  »  1266-1270;  Dec.  Dig.  <8=>440(3).] 

Appeal  from  Circuit  Court,  Bates  County ; 
O.  A.  Calvird,  Judge. 

"Not  to  be  officially  pnUlshed." 

Action  by  the  Antrim  Lumber  CJompany 
against  J.  A.  Daly.  From  Judgment  for  de- 
ftodant,  plaintiff  appeals.    Affirmed. 

Charles  E.  Gilbert  of  Nevada,  Mo.,  for 
appellant  W.  M.  Bowker  and  S.  A.  Wight 
both  of  Nevada,  Mo.,  for  respondent 

ELLISON,  P.  J.  This  action  is  for  the 
price  of  a  carload  of  lumber  shipped  to  de- 
fendant on  his  order.  Defendant  set  up  in 
his  answer  that  the  lumber  was  ordered  for 
a  certain  purpose,  and  that  it  was  unfit  for 
such  puri>ose  and  for  that  reason  defendant 
asked  Judgment  for  the  amount  be  paid  out 
in  freight  together  with  cost  of  unloading. 
There  was  a  Judgment  for  defendant  for  $50, 
and  plaintiff  appealed. 

[1]  Plaintiff  makes  but  two  points  against 
the  Judgment:  The  first  that  its  written  ac- 
ceptance of  defendant's  order  was  plain  and 
unambiguous  and  constituted  the  written  con- 
tract which  could  not  be  varied  in  its  terms, 
and  that  therefore  the  trial  court  erred  in 
admitting  in  evidence  any  letter  or  letters 
written  by  defendant;  the  second,  that  the 
verdict  was  against  the  evidence,  the  weight 
of  the  evidence,  and  the  law  under  the  evi- 
dence. 

There  Is  no  doubt  that  plalntifTs  state- 
ment of  the  law  forbidding  evidence  aliunde 
the  written  contract  to  vary  its  terms  is  cor- 
rect But  we  do  not  agree  with  plaintiff 
that  evidence  aliunde  the  contract  was  ad- 
mitted. The  particular  matter  complained  of 
was  defendant's  letter  ordering  the  lumber. 
Plaintiff  insists  that  the  complete  contract  Is 
embodied  in  its  answer  to  this  order  item- 
izing the  lumber  and  asking  that  defendant 
check  it  up,  and,  If  correct  to  notify  it 
when  Immediate  shipment  would  be  made. 
The  facts  do  not  bear  out  this  insistence. 

[I]  On  the  15th  of  August,  1913,  defendant 
wrote  plaintiff  asking  quotations  on  a  certain 
lot  of  lumber  f.  o.  b.  on  car  at  Osage,  OkL, 
with  which  to  build  a  boat  the  lumber  to  be 
"strictly  No.  1  stuff  with  no  sap  streaks. 
Kindly  let  us  have  your  qnotations  as  early 
aa  possible."  In  a  few  days  plaintiff  wrote 
to  defendant  that  It  was  quoting  prices  "on 
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blgh  grade  material."  On  the  lOth  of  Sep- 
tember following  plaintiff  mailed  to  defend- 
ant an  itemized  list  of  the  lumber  wltb 
prices.  Heading  these  items  Is  this  state- 
ment: 

"This  order  [deftadanf ■]  is  accepted  subject 
to  the  terms  and  conditions  on  back  tbereol" 

Following  the  items  is  tlils: 

"Please  check  oyer  carefully  and  if  not  O.  K. 
advise  us  promptly.  Not  hearing  from  you  to 
the  contrary  we  vrHl  iUp  as  entered." 

At  the  dose  of  this  communication  are 
these  words: 

"This  is  an  acknowledgment  of  your  order  as 
entered,  and  we  ask  you  to  kindly  check  it  over 
very  carefully.  Not  hearing  from  yoa  by  re- 
turn mail,  we  will  assume  same  has  been  eH' 
tered  to  your  entire  satisfaction.  We  appre- 
ciate the  business  and  thank  you  kindly  for 
same." 

Now  these  communications  from  plaintiff 
to  defendant  show  on  their  face  that  the 
contract  is  founded  upon  an  order  from  de- 
fendant, and  necessarily  the  transactton 
could  not  become  known  in  its  completeness, 
without  reference  to  that  order.  These  com- 
munications compose  partli  of  the  contract, 
and  hence  the  court  did  not  err  in  admit- 
ting them  in  evidence.  Plaintiff's  first  point 
is  therefore  ruled  in  defendant's  favor. 

[3]  The  second  point  is  built  largely  ttpoH 
the  assumed  correctnesii  of  the  first.  The 
facts,  as  shown  by  defendant's  letter,  are 
that  he  wanted  the  lumber  for  the  speciflc 
purpose  of  building  a  boat  When  that  is 
the  case  the  vendor  undertakes  to  furnish 
lumber  fit  for  that  purpose;  he  impliedly 
warrants  that  he  will  do  so.  Moore  t.  Koger, 
US  Mo.  App.  423,  87  S.  W.  602.  The  Bt 
lionis  Court  of  Appeals  decided  the  same 
question  in  the  same  way.  Lee  v.  Sickles 
Saddlery  Ck).,  38  Mo.  App.  201. 

[4]  It  must  be  borne  in  mind  that  this  was 
not  a  sale  of  property  present  for  inspection 
by  the  voidee.  When  it  arrived  at  destina- 
tion, defendant  paid  the  freight  and  had  it 
unloaded,  but  the  evidence  tended  to  show, 
and  since  the  verdict  we  must  assume  it  to 
be  true,  that  on  inspection  it  was  found  in 
greater  part  to  he  unfit  for  the  purpose  tot 
which  it  was  pnn^ased,  and  plalntifl  was 
immediately  notified. 

While  defendant  placed  the  lumber  at 
plaintitrs  disposal,  it  seems  that  the  latter 
did  not  accept  It,  and  it  appears  that  defend- 
ant made  use  of  It,  or  at  least  parts  of  it 
In  the  condition  of  case  ttius  presented,  the 
appUcatyle  law  is  that  the  vendee  retaining 
the  property  can  plead  a  failure,  or  partial 
failure,  of  consideration;  the  measvre  of 
damage  being  the  difference  t>etween  the 
agreed  price  and  the  actual  value.  Brown  ▼. 
Weldon,  99  Mo.  664,  13  S.  W.  842 ;  Miles  v. 
Withers,  T8  Mo.  App.  87;  Noble  v.  Nelson, 
164  Mo.  App.  616,  136  a  W.  12 ;  Machine  Oo. 
r.  Gasperson,  168  Mo.  App.  658,  163  S.  W. 
1069. 

rsi  On  tlie  question  of  defendant's  outlay 


of  money  for  freight,  etc.,  and  of  Ute  value 
of  the  lumber,  there  was  assple  evidence  to 
sustain  the  venUct.  The  correspondence  be- 
tween the  parties  after  the  dispute  arose  be- 
tween tham  was  properly  admitted  in  evi- 
dence. It  concerned  the  quality  of  the  Inm- 
btt-,  the  offer  to  have  inspected,  etc  It  is 
lengthy  and  It  would  serve  no  pnzpose  to  set 
it  out.  Suffice  it  to  say  we  think  there  was 
abundant  evidence  upon  which  the  verdict 
can  stand. 

We  have  no  alternative,  and  must  affirm 
tile  Judgment    All  concur. 


DAWSON  et  aL  T.  FLINTOM.    (No.  lUiSL) 

(Kansas    CJity    Court   of    Appeals.      MissoorL 

Dec  18,  1916.     On  Rehearing, 

Dec.  29.  1916.) 

L  CONTSACTB   «=>27(K2,  3)— Bxsoissioir     lOB 

FbATTD— RXASORABUt  TniB. 
A  person  desiring  to  rescind  a  contxaet  for 
fraud  is  entitled  to  a  reasonable  time  in  which 
to  investigate  the  facts,  and,  nnless  there  is  such 
delay  that  reasonable  minds  would  not  dUfer, 
the  gaestidB  of  what  is  leasonaMa  time  is  for 
the  jnry. 

[Ed.  Note. — For  ether  cases,  see  C<mtracti, 
CcAt  Dig.  H  1189,  1200;  Dec.  Dig.  «=3270 
(2,  8).J 

2.  CiOBPOBATIONS  «»121(6)— SJXB  OT  STOCKS 

—  BcsOfBSIOir      rOB      FBAVB  —  BCABOlf abu 

Time. 
A  delay  of  eight  days  for  a  seller  in  Kansas 
City  to  investigats  curb  ma^et  price  of  stodc 
in  New  York,  not  regularly  listed,  before  re- 
scinding a  contract  to  sell  because  at  fraud  in 
Stating  market  price,  was  sot  as  a  nwttar  of 
law  unreaaoaable, 

(Bd.  Nota.->Ftor  ether  cases,  see  (3orporatioas, 
Cttit  Dig.  I  606;  Dae.  Dig.  «3>121(6).] 

8.  OOBFOBATIONB   «=»121(6)— SAUE   OF    STOCKS 

—  RKSCIBBIDN      VOB      FkATTD  —  KtABORABLX 

TntB. 
Where  defendant,  as  sotm  as  he  became  sus- 
picious of  plaintiFs  representation  as  to  vslne 
of  stock  sold  latter,  stopped  presentation  of 
draft  therefor,  and  soon  thereafter  plaintills 
knew  of  this,  it  cannot  be  said  as  a  matter  of 
law  that  defendant  did  not  rescind  promptly. 

[Ed.  Note. — For  other  cases,  see  0>rporatiQiia^ 
Cent  Dig.  I  006;  Dec.  Dig.  «=»121($.l 

4.  Apfkaj^and  Ebbob  «3>1068(4)— Haskixbs 

Ebbob^nstbuctions. 
'The  modification  of  plaintiff's  instmctlon  by 
BtrikhH!  out  the  suount  "$76,"  whidi  could  only 
have  effect  of  diminishing  amonnt  of  damages 
recoverable,  was  harmless  error,  where  joiy  did 
not  find  for  plaintiffs  in  any  amount 

[Ed.  Note.— For  oQier  cases,  see  Appeal  and 
Error,  CJent  Dig.  |  4228;  Dec.  Dig.  «=»10e8 
(4);  Trial,  Cent  Dig.  i  6S8.1 

K.  Tbiai.  <s=»194(13)— iRBiBtrcnoiT  Szci,ud- 
nio  IBSUB— RcscissioN  at  (Tontract. 
An  kistruction,  withont  qualification,  that 
"defendant  cannot  make  the  defense  that  {ilain- 
tiffs  misrepresented  to  blm  the  market  price  of 
said  stock,"  was  properly  refused,  when  it  was 
a  question  of  fact  as  to  whether  defendant 
promptly  rescinded  contract  to  sell  stock. 

Kd.  Note.— -Bior  other  cases,  see  Trial,  Gent 

ig.  t  462;  Dec.  Dig.  «9l94(lS).] 
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S.  AmAL    AJTD    BbIOB    «a»204(;9.    1000(1)— 

Habxlebs  Bbbob— Evidbncjc. 

Tie  adinialon  of  evldeoce  of  a  conyenatlon 

between  defendast  and  a  third  party,  not  be- 

int  prcjndtcial,  ami  no  «bjec(lon  or  aaMptlai 

b«mg  takan  tAvato,  waa  Jiot  renraraible  eic«r. 

[El  Note.— For  otb«r  caaes,  aae  Appeal  and 
Error,  Cent  Dig.  I  41853:  Dec.  Dig.  «=!>2M 
(2),  1060(1);  Trial,  Cent  Dig.  i  1T2.] 

7.  CJoBPOBATiORB  4s>121(6)— Sale  or  Shook 
— Irbtbtjctioitb  ab  to  Bzscissioir. 

Where  there  waa  crldence  that  defendant 
readnded  his  contract  to  sell  atock  to  plalntilh 
witboQt  delay,  open  leaning  «f  the  latter'a  false 
repreaentation  m  market  pnce,  Inatraetiana  ttat 
defendant  had  a  right  to  rescind  npon  diacoTei? 
of  fraud  were  proper. 

[Ed.  Note.— For  other  cases,  see  CorporatlonB, 
Cent  Dig.  i  606;  Dec.  Dig.  «=»12i(^.] 

8.  Trial  «a>21(K8)— Dibcbetion  or  Cottbt— 
IwHTKUinioif    OK    GsEDiBxurr    or    Wit- 

NES8U. 

The  pBoprietr  of  giving  an  Inatraetfon  on 
the  credibility  of  witnesses  u  left  witMa  the  dis- 
cretion of  the  trial  court,  and,  where  there  was 
contradietory  ertdence  upon  a  material  point 
audi  an  inatradion  waa  praper. 

[£d.  Note.— For  ot^er  cases,  see  Trid,  Oeot 
Dig.  it  492,  601;  Dec.  Dig.  43>2M(8).] 

9.  Afpbu.  A]f«  ExBOB  iS=»10ei(4)— HAiKUEn 
Erbob— ImrnucnoNB. 

Where  the  only  contradictory  evidence  la 
flie  case  waa  npon  material  matters,  the  otuk- 
■ion  of  the  word  "mateiial,''  In  fastraetloa  «•■ 
garding  'caedibiUtr  '•<  witaeases,  'Waa  koindeaa 
error. 

[Ed.  Note.— For  .other  .cawa,  aee  Appeal  and 
Error,  Cent  Dig.  i  4224:  Dec.  Dig.  ♦a»10M(«; 
Trial,  Gent  Dig.  i  5S».l 

On  Bebeatjiif. 

10.  CoBPOBATiona  itf»UHi^—SAU»  or  Stock 

— MlSBKPRESENTATIOB— EviDBirc*. 

When  the  false  representation  by  plaintiif 
aa  to  tbe  market  value  of  stock  was  fii  Issue, 
testimony  of  an  offer  by  plaintiff  to  bay  <Ua 
same  stock  of  a  broker  friend  of  dtCendMrt'a 
and  tbe  making  of  the  false  representation  to 
defendant  Immediately  thereafter  was  material. 
[Bd.  Note.— For  other  cases,  see  Corporationa, 
Dec.  Dig.  ^slSKS).! 

Appeal  ftom^  CSlrcatt  Court,  tmdkaoa  Oaaxt- 
ty;   Frank  O.  Johnson,  Judge. 

Action  hy  Northrup  Dawson  and  anotber 
against  A  D.  FUntom.  Jadgmeot  iSor  ^ 
fendant,  and  plalntifls  appeaL    Afflmrad. 

Sharp  ft  Sharp  and  Ed  H.  Aleahife,  all  oC 
Kansas  City,  tor  sppallants.  Hadley,  Cooper 
St  Neel  and  John  8.  Wright,  all  of  Kansas 
Clt7,  for  fCSpoBAeBt 


TRIMBLE,  J.  PlalnttflFs,  who  are  stock- 
brokers in  New  Tork  City,  made  a  contract 
over  the  telephone  and  telegraph  with  de- 
fendant at  Kansas  City,  whereby  the  latter 
agreed  to  sell  certain  shares  of  stock  at  a 
sj>eclfled  price.  The  defendant  afterwards 
refused  to  perform,  and  plaintiffs  brought 
tills  salt  to  recover  damages  for  the  breadi. 
Xhe  defense  was  that  the  contract  was  re- 
scinded hecanse  it  had  been  obtained  throngh 
plaintiffs'  frandolent  representations  con- 
cemin;?  the  market  price  of  the  stock  in  New 


York.  The  flnUng  of  the  Jiicy  w«s  for  d«- 
fendeot,  and  tJie  f*»*Btuhi  laave  appealed. 

TtieK  Is  cvideBoe  tending  to  show  tJiat  the 
plaiutlf s  raoresented  to  defendant  that  970 
a  share  was  tbe  highest  market  price  of  tbe 
stock  io  New  Xork,  that  no  sales  had  been 
made  for  a  higher  price,  and  that  the  stock 
was  not  wortii  more.  The  evldeaoe  also 
dearir  tends  to  sboiw  that  defendant  wanted 
atote  and  inquired  particularly  asto  tbe  mar- 
ket prioe,  and  flnalUr,  idylng  on  plaintiffs' 
xepEesentatlona,  agreed  to  sett  at  that  flgnra 
The  evidence  also  shows  that  the  market 
pclee  was  tai  fact  higgler  than  that,  being  as 
high  as  $80  per  share,  or  between  f70  and 
fSO,  RBd  ttiat  iteliriiffs  knew  tills  fact,  as 
they  dealt  tn  said  stock  diertly  before  the 
wyteaeDtationa  were  made  to  defendant 

[I]  FlaintlCs  claim  they  were  entitled  to  a 
peremptory  tnstnictlon  In  their  favor  becanse 
defendant  did  uot  resefaid  promptly.  There 
Is  no  doobt  but  that,  in  order  to  rescind  a 
csatract  for  Cfaud,  one  nmst  do  so  promptly. 
Xapp  v.  Ryan,  28  Mo.  App.  486;  lEteery  t. 
fioehmer  Shoe  Co.,  167  Mo.  App.  768,  IRl  8. 
W.  174.  But  tbe  oae  desiiteg  to  rescind  Is 
entitled  to  a  leaaonable  ttnte  ia  wMob  to  in- 
Testigate  the  facts  in  ord»  to  determine 
whether  a  jwsdssian  should  be  made;  and 
that  Unie  is,  wltUn  OMtain  Umlts,  a  question 
for  the  Jury  to  detenabie.  Of  course,  if  the 
delay  Is  so  long  that  reascHiable  minds  could 
not  differ  ob  the  question,  then  the  court  can 
say  AS  a  matter  of  law  that  defendant  did 
net  rescind  promptly.  Woods  v.  Thompson, 
114  Mo.  App.  88,  88  S.  W.  1126;  Enterprise 
Soap  Works  ▼.  layers,  66  Mo.  App.  15; 
nerce  JSteam  Heating  Oo.  v.  Siegel  Ctais  Fix- 
ture Co.,  60  Mo.  App.  148;  Tower  v.  Pauly, 
51  -Mo.  App.  76. 

[I]  However,  'we  do  net  think  it  can  be  so 
said  in  this  case.  The  stock  in  question  was 
not  listed  on  the  stock  exchange,  and  hence 
there  was  no  record  -of  sales,  bids  for,  or  de- 
liveries thereof,  whi<^  defendant  could  con- 
sult and  determine  for  himself  in  a  moment 
what  the  maiket  price  was.  It  seems  that 
defendant's  stock  was  held  by  the  Mercantile 
Bank  of  'Kansas  Cnty  as  collateral  security. 
As  soon  as  defendant  agreed  to  sell  the  stock 
at  970  to  plaintiff,  he  had  the  bank  forward 
the  stock  to  the  Merchants'  National  Bank 
of  New  York  City  with  Instructions  to  deliver 
the  stock  to  plaintiffs  on  the  payment  of  at- 
tadied  draft  for  the  purchase  price.  This 
was  done  on  the  16th  of  ApriL  Afterwards, 
upon  receipt  of  a  telegram  from  a  friend  of 
his  who  was  a  broker  in  New  York,  defend- 
ant became  suspicions  of  the  representations 
made  to  him  by  plaintiffs  and  directed  the 
Kansas  dty  bank  to  telegraph  the  New  York 
bank  not  to  present  the  draft  or  stock  to 
plaintiffs.  This  was  done  on  the  18th.  The 
stock  arrived  in  New  York  on  the  10th,  and 
!  tbe  bank  there,  in  accordance  with  its  last 
instructions,  did  not  present  tbe  same.    De- 
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fendant  proceeded  it  once,  after  harlng  stop- ; 
ped  the  presentation  of  the  stock,  to  Investl- ' 
gate  the  true  market  conditions,  and  on  April 
24th,  eight  days  after  having  made  the  con-  ■ 
tract,  he  wired  plalntUf s,  In  answer  to  their , 
telegram  of  Inquiry,  that  he  would  not  and  I 
could  not  deliver  the  stock.    There  being  no 
record  of  prices  on  this  stock,  as  It  was  not 
listed,  we  cannot  say,  as  a  matter  of  law, 
tliat  the  delay  of  eight  days  was  an  unreason- 
ably long  one  for  a  seller  in  Kansas  City  to 
InvestigBte  curb  market  prices  of  such  stock 
in  New  TOrk. 

[3]  There  is,  however,  evidence  tending  to 
show  that  on  the  21st  of  April,  two  days  aft- 
er the  time  for  the  delivery  of,  the  stock 
in  New  York  under  plaintiffs'  contract,  the 
plaintifls  knew  of  the  rescission,  and  that 
defendant  was  not  going  to  make  delivery. 
Indeed,  the  facts  are  such  as  would  entitle 
the  Jury  to  draw  the  Inference  that  plain- 
tiffs knew  it  before  the  21st  The  rule  la 
that.  In  determining  whether  the  vendor  has 
acted  In  a  reasonable  time,  the  conditions  of 
each  particular  case  must  be  considered. 
The  evidence  tends  to  show  that,  as  soon  as 
defendant  became  suspidooa  of  the  represen- 
tations made  to  him,  he  ordered  that  the 
presentation  of  the  draft  be  not  made,  and 
shortly  thereafter  wrote  his  friend,  the  other 
broker  in  New  York,  to  notify  plaintiffs.  The 
record  contains  no  evidence  expressly  stating 
that  this  broker  notified  plaintiffs,  but  there 
is  evidence  which  shows  that  knowledge  of 
defendant's  refusal  to  driver  was  conveyed 
to  plaintiffs  in  some  way,  and  that  they  ob- 
tained this  knowledge  very  shortly  after  de- 
fendant had,  on  account  of  his  suspicions, 
stopped  presentation  of  the  draft.  i  . 

[4]  Error  is  claimed  in  that  the  court  modi- 
fled  plaintiffs'  instruction  No.  8  by  striking 
put  the  words  "seventy-five  dollars  ($75)." 
It  is  not  shown  in  the  record  at  what  place 
these  words  appeared,  and  we  cannot  tell  but 
what  it  was  proper  to  strike  them  out.  But 
the  instruction  merely  went  to  the  amount  of 
plaintiffs'  damages  and  contained  the  provi- 
sion that,  if  the  Jury  found  defendant  agreed 
to  seU  at  170  per  share  and  then .  afterwards 
refused  to  sell,  and  plaintiffs  were  compelled 
to  buy  at  an  increased  price  other  stock  to 
take  the  place  of  the  stock  they  had  bought 
of  defendant,  then  the  Jury  should  find  for 
plaintiffs  in  such  sum  as  the  evidence  showed 
plaintiffs  to  have  been  damaged.  The  strik- 
ing out  of  the  words  "seventy-five  dollars 
($75)"  could  only  have  a  tendency  to  dimin- 
ish the  amount  of  damages  recoverable,  while 
the  retention  of  the  words  "seventy  dollars" 
would  entitle  plaintiffs  to  some  damages  If 
the  Jury  found  for  plaintiffs.  But  the  Jury 
did  not  find  for  plaintiffs  even  for  this  lesser 
amount  Hence  the  modification,  even  if  er- 
roneous. Is  harmless  error,  since  the  only  ef- 
fect of  leaving  in  the  words  stricken  out 
would  have  been  to  Increase  the  amount  of 
damages  which  the  Jury  could  have  found  if 
they  had  found  for  plaintiffs  in  any  amount 


Am  they  did  not  find  fOr  plalnttlb  at  all,  the 
plaintiffs  cannot  complain  of  the  modifica- 
tion. Feary  v.  Met  St  By.,  182  Mo.  76,  loc. 
clt  98,  62  S.  W.  4S2;  Ogle  v.  Sidwell.  187 
Mo.  App.  292,  loc.  dt  803,  147  8.  W.  978. 

[S]  The  court  properly  refused  plaintiffs' 
instruction  No.  4,  since  it  told  the  Joiy  with- 
out quallflcatloD  that: 

"Defendant  cannot  make  the  defense  that 
plaintiffs  misrepresented  to  him  the  market 
price  of  sold  stock  on  the  16th  of  April.  1913." 

This  made  it  a  peremptory  instmction  to 
find  for  plaintiffs  when,  as  we  have  seen,  it 
was  a  question  for  the  Jury  to  say  whether 
defendant  rescinded  promptly  or  not 

[I]  Error  is  claimed  in  the  admission  of 
evidence  as  to  a  conversation  defendant  said 
he  had  with  the  cashier  of  the  Kansas  City 
bank  at  the  time  defeidant  went  tliere  to 
have  the  presentation  of  the  draft  stopped. 
There  was  no  evidence  of  what  this  conver 
sation  was,  except  that  defendant  was  told 
to  go  and  consult  his  attorney  first  and  then 
see 'the  bank  further  about  it  There  was 
nothing  prejudicial  In  this.  Defendant,  in 
saying  "it  looked  to  me  that  these  people  had 
misled  me  by  not  stating  the  proper  market 
to  me"  was  not  relating  a  part  of  the  coa- 
Tersation,  but  was  merely  telling  what  bis 
snsptcloDS  were  which  caused  him  to  go  to 
the  bank.  No  objection  was  made  to  this 
evidence  and  no  exception  was  saved.  It 
cannot  be  regarded  as  reversible  error. 

[7]  Defendant's  instructions  1  and  2  are 
not  comments  upon  the  evidence.  Neither 
do  they  assume  as  true  facta  which  were  for 
the  Jury  to  determine.  Nor  do  they  omit 
any  feature  of  the  case  necessary  to  be  es- 
tablished in  order  to  find  for  defendant 
They  told  the  Jury  that  before  they  could 
find  for  defendant  they  must  find  that  the 
representations  as  to  price  were  made,  that 
they  were  untrue,  that  plaintiffs  knew  they 
were  false,  that  defendant  relied  upon  them, 
and  upon  discovery  of  the  fraud,  and  because 
thereof,  repudiated  the  sale.  These  instruc- 
tions presented  defendant's  theory  of  the 
case,  namely,  that  as  so<»  as  defendant's 
suspicions  were  confirmed,  he  rescinded  the 
sale.  PlaintUEs  take  the  view  that  the  evi- 
dence clearly  shows  an  unreasonable  delay 
and  that  there  are  no  inferences  to  the  con- 
trary, hence  they  did  not  sobialt  to  the  Jury, 
as  a  question  of  fact,  whether  there  was  a 
delay,  but  asked  the  court  to  peremptorily 
instruct  the  jury  that  because  of  an  unrea- 
sonable delay  defendant  could  not  rescind. 
But  since  there  is  evidence  from  which  the 
Jury  could  find  that  defendant  rescinded 
without  delay  and  that  plaintiffs  knew,  very 
shortly  after  the  sale,  that  defendant  was 
not  going  to  deliver  the  stock,  the  defendant's 
instructions  properly  presented  his  theory  of 
the  case  when  they  told  the  Jury  defendant 
had  a  right  to  rescind  upon  discovery  of  the 
fraud. 

[8]  Defendant's  instruction  No.  5  was  up- 
on the  credibility  of  thei-wltansefh    Hie  oh- 
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jectlom  to  this  Instraction  Is  lliat  It  Is  not 

warranted  by  the  facts  In  the  case  and  Is 
erroneous  In  that  it  omits  the  word  "ma- 
terial." As  to  the  first  objection,  the  role  is 
that  the  prc^rlety  of  giving  an  Instruction 
on  the  credibility  of  witnesses  must  be  left 
largely  within  the  discretion  of  the  trial 
court,  although,  of  course,  there  must  be 
some  basis  for  it.  State  t.  Hickam,  05  Ma 
322.  8  S.  W.  262,  6  Am.  St  Rep.  64 ;  McGor- 
mick  T.  City  of  Monroe,  64  Mo.  App.  197.  In 
the  case  at  bar  the  evidence  amply  justified 
the  giving  of  an  instruction  on  the  credibility 
of  the  witnesses.  -Defendant's  evidence  as 
to  the  representations  and  as  to  their  oon- 
stitnttng  a  vital  element  or  baslB  of  the  sale 
was  sharply  omtradicted,  and  there  was  no 
other  contradictory  evidence  in  the  record; 
and  this  evidence  was  so  palpably  contra- 
dictory in  Itself  and  gave  rise  to  inferences 
BO  directly  conflicting  as  to  amply  Justify 
the  trial  court  in  giving  a  correct  Instruc- 
tion on  the  credibility  of  witnesses.  Samp- 
son y.  St.  liouls,  etc.,  R.  Go.,  166  Mo.  App. 
419,  138  &  W.  08;  Millar  v.  Madison  Gar 
Co,  130  Mo.  617,  loc.  dt  526,  526,  81  S.  W. 
674 ;  McFadin  v.  Gatron,  120  Ma  262,  26  S. 
W.  506 ;  Hall  v.  Manufacturers'  Coal  &  Coke 
Co.,  260  Ma  361,  loc.  dt  364,  370,  168  S. 
W.  927,  Ann.  Gas.  19160k  876;  Sellgman  v. 
Rogers,  113  Ma  642,  loc.  dt  668,  21  S.  W. 
94. 

[I]  The  other  objection  la  more  serious, 
namely,  that  the  instruction  is  bad  because 
in  leaving  out  the  word  "material"  It  omits 
the  qualification  that  the  false  testimony 
must  be  with  regard  to  a  material  matter  in 
Issae  In  order  to  Justify  the  Jury  in  disre- 
garding the  whole  evidence  of  a  witness 
whose  testimony  is  false  In  part  It  has 
been  frequently  held,  and  correctly  ao,  that 
an  lnstructl<»i  which  omits  this  feature  is 
erroneous  and  constitutes  reversible  error. 
White  ▼.  liowenberg,  66  Ma  App.  60;  Mc- 
Gomolck  T.  City  of  Monroe,  64  Mo.  App.  202 ; 
Henry  v.  Wabash  Western  Railroad  Ca,  109 
Ma  488,  loc.  dt  494,  19  S.  W.  239;  Uoyd 
T.  Meservey,  Pierce  &  Oerman,  120  Ma  App. 
636,  108  S.  W.  696.  But  In  the  case  at  bar 
the  Instruction  should  not  be  considered 
'prejudicial  because  the  only  contradictory 
evidence  in  the  case  was  upon  material  mat- 
ters. The  only  matters  in  dispute  were 
whether  representations  as  to  market  price 
were  made  and  relied  upon,  and,  if  so,  wheth- 
er they  were  f&lse;  and  the  contradictory 
evidence  did  not  relate  to  anything  else. 
Uence  there  were  no  Immaterial  matters 
about  wbldi  the  Jury  could  think  a  witness 
had  testified  falsely  and  thus  be  led  to  dis- 
regard his  testimony  on  material  things. 
The  Supreme  Court  of  Illinois,  in  Butz  v. 
Schwarts,  136  Hi.  180,  loc.  dt.  184,  25  N.  B. 
1007,  1008,  In  passing  on  the  point  that  an 
Instmctlon  Is  erroneous  if  it  omits  the  gual- 
ificatlon  that  the  false  testimony  must  be 
with  regard  to  a  material  matter  in  issue, 
says: 


"On  examining  tbe  evidence,  liowever,  It  is 
not.  perceived  how  this  emission  in  tibese  three 
instructions  could  have  prejudiced  the  sppelr 
lant,  for  it  is  apparent  that  all  the  supposed' 
false  testimony  to  which  the  instructions  would 
be  understood  to  refer  was  upon  material  points. 
When-  this  is  so,  the  error  will  not  vitiate,  even 
in  capital  cases,  where  life  is  at  stake.  Dacey 
V.  People,  116  111.  666,  6  N.  B.  166." 

The  Supreme  Court  of  Alabama,  in  Ala- 
bama Great  Southern  B.  Co..  v.  Frazler,  03 
Ala.  45,  loc.  dt  61,  9  Soatli.  803,  807  (80 
Am.  St  Rep.  28),  say: 

"There  is  no  evidence  of  either  of  these  wit- 
nesses in  this  record  which  is  not  material  to 
the  issues  presented.  The  charges  must  be  con- 
strued with  reference  to  tlie  evidence  with  re- 
spect to  which  th»  are  given.  Holland  v.  Tenn. 
Coal,  Iron  &  R.  Co,  91  Ala.  444  [8  South.  624, 
12  L>.  R.  A.  232].  So  construed,  the  supposed 
infirmity  of  the  instructions,  resulting  from 
their  failure  to  ecpreasly  base  the  rixht  of  the 
jury  to  disregard  the  testimcmy  of  these  wit- 
nesses upon  the  willful  false  swearing  in  a  ma- 
terial particular,  is  eliminated.  The  particular 
referred  to  must  have  been  a  material  one,  since 
no  immaterial  evidence  had  been  drawn  from 
the  witnesses  in  question." 

There  l>eing  no  testimony  on  Immaterial 
matters,  the  Instmctlon  was  not  harmful.  38 
Cyc.  1736.  Hence  the  Instmctlon,  as  given, 
did  not  affect  the  merits  of  the  case,  and  it 
should  not  be  reversed  on  that  acooont  Sec- 
tion 2082,  B.  S.  Mo.  1009;  Sappington  v.  St 
Joseph,  etc..  Go.,  77  Ma  App.  270;  Magrane 
V.  St  Louis,  eta,  B.  Ca,  183  Mo.  119,  81  S. 
W.  1158;  Haniford  v.  aty  of  Kansas,  103 
Ma  172,  IS  S.  W.  763;  Berkson  v.  Kansas 
Oity,  etc.,  R.  Co.,  144  Mo.  211,  45  S.  W.  1U9; 
Swanson  v.  City  of  Sedalla,  89  Mo.  App^  121, 
loc.  dt  128. 

The  Judgment  is  afllrmed.    All  concur. 

On  Rehearing. 

JOHNSON,  J.  We  allowed  a  rehearing  in 
this  case  thinking  there  was  plausibility  In 
the  argument  of  counsel  for  plaintiffs  that 
some- immaterial  matters  had  been  made  the 
subject  of  an  evidentiary  controversy  be- 
tween the  parties,  but  a  further  examina- 
tion and  analysis  of  the  evldenoe  convinces 
us  we  were  accurate  In  our  statement  that: 

"The  only  contradictory  evidence  in  the  case 
was  upon  material  matters,  and  therefore  the 
omission  of  the  adjective  'material'  from  the 
instruction  on  the  credibility  of  the  witnesses 
should  be  cegaided  as  a  harmless  error." 

The  ultimate  Issue  La  the  case  was  wheth- 
er or  not  plaintiffs,  who  enjoyed  superior 
advantages  over  defendant  with  reference  to 
knowledge  of  the  market  value  of  the  stock 
in  New  York,  falsely  represented  the  value 
to  be  less  than  it  was,  intending  that  defend- 
ant should  rely  and  act  upon  such  repre* 
sentation  and  thereby  inducing  defendant  to 
sell  the  stock  at  the  represented  value,  whidi 
was  $70  per  share,  when.  In  tmth  and  in 
fact  as  plaintiffs  weU  knew,  it  was  worth 
$6  per  share  more. 

[10]  The  broker  friend  of  defendant  in 
New  York  testified  to  a  conversation  he  bad 
with  one  of  the  plaintiffs  in  which  the  latter 
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offered  Iilm  975  per  share  tor  tbe  stock,  wltb 
knowledge  that  It  belonged  to  defendant,  and 
the  evidence  of  defendant  farther  tends  to 
show  that  Immediately  after  this  conversa- 
tlw  plaintiffs  called  defendant  by  telephone 
and  made  tbe  false  lepresentaUons.  TUs 
conversatitm  Is  denied  by  plaintiffs,  and 
tbelr  counsel  snggest  In  the  motion  for  a  re- 
hearing that  the  Issue  thus  raised  "did  not 
necessarily  go  to  the  merits  of  the  case." 
We  think  It  did,  and  that  It  was  not  only 
material  to  the  main  lasne,  but  was  of  the 
most  vital  importance. 

In  view  of  the  vigorous  atta(&  in  the  mo- 
tion upon  the  approval,  in  the  foregoing 
opinion,  of  defendant's  instruction  Na  2,  we 
think  It  not  amiss  to  say  that  the  hypothesis 
it  submits  has  the  8Ui>port  of  substantial  evi- 
dence and  by  no  means  should  be  regarded 
as  subject  to  the  criticism  of  bdng  a  com- 
ment on  the  evidence. 

We  readopt  our  former  <q;>Inlon  and  af- 
flrm  tbe  Judgment.    All  concur. 


KINGEBY  V.  OITT  OF  JEFFBRSON. 
(No.  12212.) 

(Kansas  City  Oonrt  of  Appeals.     BIIssourL 
Deo.  18,  1916.) 

1.  MumoiPAi.  OoBPOBATioRB  «=>8ie(l)— !>■• 
FBcnvs  SisBWALX— Aonoir  roa  Irjitbt— 
Gbouitds. 

A  petition  alleglnf  that  where  a  street  de- 
scended a  bill  there  was  a  stairway  sidewalk 
tdth  s  rail  and  banister  which  the  city  was 
bound  to  keep  in  a  reasonably  safe  condition, 
that  not  only  the  sidewalk  but  tbe  post  to  whidi 
the  banister  was  nailed  had  become  defective 
and  dangerous  to  travel,  whldi  condition  bad 
existed  so  long  that  defendant  knew  or  dhould 
have  known  of  it,  that  by  reason  of  defendant's 
negligence  the  stairway  and  banister  were  defec- 
tive and  imaafe  for  ordinary  travel,  that  while 
plaintiff  was  carefolly  passmr  over  such  stair- 
way and  holding  to  the  banuiter  it  gave  way 
and  she  feU  into  the  street,  was  so  framed,  as  to 
declare  upon  the  defective  condition  of  the  stair- 
way, which  had  remained  in  an  obviously  defec- 
tive condition  for  a  sufficient  time  to  charge 
the  city  with  notice  thereof,  and  not  alone  upon 
tbe  condition  ai  the  banister,  the  defect  in  which 
was  latent. 

[£d.  Note.— Fmr  other  cases,  see  Municipal 
Corporations,  (Tent.  Dig.  i  1711;  Dec.  Dig.  «=> 
816(1).) 

2.  MXTNIOIPAL  OOIPOBATIONS  «=»819(4)— Pkb- 

80IVAL  Injury  —  Deevotivk  Staibway  ih 

StBSET— EVIDKNCS. 

In  such  case  evidence  held  to  show  that  the 
defective  step  and  the  defective  banister  both 
contributed  to  cause  plaintiff's  injury. 

[Ed.   Note. — For   other   cases,   see   Municipal 
(Corporations,  Cent  Dig.  {  1789;  Dec.  Dig.  «s> 
819(4).l 
S.  MumciPAi.   CoKPORATioNs   «E=>819(6)— De- 

BKCT  IH  Snutrr— NoTio»— EJviDSNCB. 
In  an  action  a^dnst  a  city  for  personal  in- 
jury from  a  defective  step  in  a  stairway  in  a 
street,  and  a  defective  banister  which  eave 
way,  causing  plaintiff  to  fall,  evidence  h«23  to 
warrant  a  finding  that  tbe  defective  banister, 
if  the  sole  cause  <«  the  fall,  had  existed  for  such 
time  as  to  enable  the  city  In  the  exerdse  of  rea- , 
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sonable  care  to  know  et  it,  and  to  prevent  Out 
accident  by  repairing  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1741;  Dec  Dig.  «=» 
819((^.] 

4.  TatAL  «=96S— ^TBIKIITO  OXJT  BviDXNCB— 
CBOSS-EbCAlOKATION. 

In  an  actton  again^  a  oity  for  personal  ia- 
Jnry  from  a  defective  stairway,  where  evidence 
that  two  days  before  the  accident  a  pedestrian 
who  had  complained  of  same  to  one  of  the  dty 
aldermen  was  stricken  out,  it  was  brought  bade 
into  the  case  by  defendant's  recalling  the  wit- 
ness for  cross-examination  and  eliciting  Aat 
bis  complaint  mentioned  only  the  steps  and  said 
nothing  about  the  banister. 

Note.— For  other  eases,  see  TtUl,  (3ent 
g.  U  121,  129;   Dec.  Dig.  «=»S8.] 

6.  MXTHICIFAX.  COBPOEATIONS  ^=)S21(20)  — 
FXBSONAL  IkJTTBY  —  CoNTBIBTTTOBY  NXOU- 
OENCS— EVIDBNCB. 

In  sudi  action  evidence  Md  not  to  show 
thst  plaintiff  was  gnilty  of  eontribntoiy  ne^ 
gence  as  matter  of  law. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1754;  Dec.  Dig.  «» 
821(20).] 

6.  Tbiai.  «=9ll4  —  Rkkabkb  of  Coimaxi.  — 

Facts  in  Evidbncb. 
In  an  action  against  a  dty  for  peramial  in- 
Jn^  from  a  defective  sidewalk,  remarks  of  plain- 
tiff^s  counsel  addressed  to  facts  in  evidence  and 
brought  out  by  defendant's  eross-ezamination 
were  not  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  275-278.  296;   DecTSig.  «=»ll4.] 

Appeal  from  C!ircuit  Court,  Osage  County; 
Bansom  A.  Brewer,  Judge. 
"Not  to  be  officially  pubUsbed." 
Action  by  Ellxabeth  Klngery  against  the 
City  of  Jefferson.     Judgment  for  plalntllf, 
and  defendant  appeals.    Affirmed. 

N.  O.  Sevier  and  W.  C.  Irwin,  both  of  Jef- 
ferson CSty,  for  appellant.  James  H.  Lay, 
of  Jefferson  City,  and  Bl  M.  Zevely  and  J. 
P.  Peters,  both  of  Unn,  tor  respondent 

TBIMBUB,  J.  Plaintiff  brou^t  tmlt  for 
damages  resulting  from  a  fall  she  had  on  a 
sidewalk  maintained  in  the  form  of  a  stair- 
way on  one  of  the  public  streets  of  the  de- 
fendant dty.  She  recovered  Judgment  in 
the  sum  of  91,600^  and  defendant  has  ap- 
pealed. 

The  petition  charged  that  Dunklin  street 
in  going  from  Broadway  to  Mulberry,  de- 
scended a  hill,  and  on  the  north  dde  of  Dun- 
klin, between  Broadway  and  Bffulberry,  was 
a  stairway  sidewalk  with  a  rail  and  banis- 
ter on  the  south  side  thereof  for  the  protec- 
tion of  pedestrians,  all  of  which  the  dty  was 
in  duty  bound  to  maintain  In  a  reasonably 
safe  condition;  that  not  only  tbe  sidewalk 
but  also  the  post  to  which  tbe  rail  or  banis- 
ter was  nailed  had  become  rotten,  defective, 
unsafe,  and  dangerous  to  ordinary  travel; 
that  said  condition  had  existed  for  sudi  a 
length  of  time  that  the  defendant  knew,  or 
could  have  known,  of  said  unsafe  condition 
by  the  exercise  of  ordinary  care ;  that  de- 
fendant so  negligently  conducted  itself  in  ref- 


sFor  oUmt  ossw  ms  same  topic  sad  KKY-NUMBER  In  all  Ker-Numbarod  DlssBts  and  Inda« 


Mo^ 


KINOERT  ▼.  OITT  OF  JXFFEB80N' 


977 


erence  to  said  sidewalk  stairway  tbat  It  was 
in  a  dangetons  condition,  and  both  aidewaUc 
and  banister  wtxe  ao  defective  and  rotten  by 
reason  of  said  neglect  as  to  make  them  dan- 
gerous and  not  reasonably  safe  for  ordinary 
travel;  and  that  plalntiil  "while  lawfully 
and  carefully  and  properly  passing  along 
and  ovw  said  sidewalk  stairway  In  said 
Dunklin  street  aforesaid  and  while  holding 
to  said  rail  and  banister  to  avoid  falling  on 
account  of  decayed  steps,  the  said  railing 
suddenly  gave  way  by  reason  of  the  said 
defective  and  decayed  condition  and  negli- 
gence of  said  city  as  aforesaid,"  and  the 
plaintiff  was  precipitated  headlong  into  said 
street,  receiving  the  injuries,  for  which  dam- 
ages were  prayed.  The  answer  was  a  general 
denial,  with  a  plea  of  contributory  negli- 
gence. 

[1]  Defendant  very  earnestly  contends 
that  Its  demurrer  to  the  evidence  should 
have  been  sustained.  The  precise  ground  of 
this  objection  evidently  is  that  there  Is  no 
evidence  tending  to  show  that  the  dty  had 
either  actual  or  constructive  notice  of  the 
alleged  defective  condltl<w.  The  contention 
of  defendant  that  its  demurrer  should  have 
been  sustained  may  be  said  to  rest  vpon  fiit 
view  that  the  negligence  complained  of,  and 
relied  upon  as  causing  the  injury,  consists 
solely  in  allowing  the  banister  to  become 
defectlye,  and  hence  the  claim  that  plaintiff 
did  not  make  out  a  prima  facie  case  narrows 
still  further  down  to  the  questi<«  whether 
the  dty  should  have  known  that  the  banis- 
ter was  defective.  There  is  no  question  but 
that  there  was  ample  evidence  to  establish 
the  fact  that  the  dty  built  the  stairway  and 
maintained  it  for  public  travel,  that  there 
was  much  travel  tberetm,  and  that  the  stair- 
way was  in  a  decayed  and  bad  condition; 
that  at  least  two  steps  therein  had  decayed 
and  fallen  from  their  proper  place  to  the 
ground  underneath  the  stairway;  that  the 
stairway  had  been  tiiere  for  a  long  time — 
some  eight  or  ten  years — and  had  gotten  In- 
to what  some  of  the  witnesses  termed  "bad 
shape."  This  condition  of  the  stairway  had 
existed,  one  of  the  .witnesses  said,  "a  long 
time  before"  the  injury.  Another  said  it 
bad  been  thus  for  a  month  or  two  before, 
and  another  said  a  month  or  six  weeks  be- 
fore the  acddent.  And  this  condition  was 
observable  to  passers-by  and  they  had  ob- 
served it.  So  that  the  contention  of  no  no- 
tice to  the  dty,  to  have  any  appearance  of 
Justification  wliatever,  must  be  that  the  de- 
cayed banister  was  the  sole  cause  of  the 
injury,  and  that  its  condition  was  not  ap- 
parent ao  as  to  give  notice  to  the  dty  and 
render  it  negligent  In  not  having  repaired 
said  banister. 

[2]  We  think  the  petition  was  so  framed 
as  to  declare  upon  the  defective  condition  of 
both  the  stairway  and  banister,  that  the  de- 
fective condition  of  the  step  caused  the  plain- 
tiff to  take  hold  of  and  rely  upon  the  ban- 
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later  to  prevent  her  from  falling,  and  that 
the  defective  condition  of  the  banister  al- 
lowed it  to  give  way,  causing  plaintiff  to 
fall.  The  evidence  is  that  plaintiff,  a  wo- 
man 68  years  of  age,  and  her  granddaughter, 
a  young  girl  15  years  old,  were  going  to 
dmrdi.  It  was  after  sunset,  but  was  not  yet 
dark.  In  going  down  the  stairway  sidewalk 
they  came  to  where  one  of  the  steps  had 
fallen  frcsn  Its  place  in  the  rise  and  lay  up- 
on the  ground.  The  steps  had  a  rise  of  six 
Inches,  so  that  having  one  step  out,  or  down 
resting  oa  the  ground,  necessitated  the  tak- 
ing of  a  longer  step  to  the  next  one  in  order 
to  pass  over  the  defect.  Plaintiff  and  her 
granddaughter  observed  that  the  step  was 
out  when  they  came  to  it,  and  the  girl  step- 
ped down  on  the  next  lower  step  and  took 
hold  of  her  grandmother's  arm  to  help  her 
down.  Plaintiff  took  hold  of  the  rail  or  ban- 
ister with  one  hand  to  steady  herself  and  to 
keep  from  failing,  and  was  in  the  act  of 
stuping  don'u  over  the  loose  or  missing  step 
In  the  stair  when  the  end  of  the  banister, 
which  was  a  mere  rail  nailed  to  posts  at 
Intervals,  came  loose  from  the  post  to  which 
it  was  nailed  and  swung  or  sprung  outward, 
causing  plaintiff  to  fall  down  and  outward 
Into  the  street,  pulling  her  granddaughter 
down  also.  Fortunately,  the  granddaughter 
was  not  hurt,  though  she  fell  farther  than 
the  grandmother.  Both  women  testify  that 
the  acddent  happened  in  this  way:  The 
granddaughter  says  the  banister  broke  loose 
because  of  the  grandmother's  weight  thereon 
when  she  took  hold  of  It  and  started  to  step 
down.  The  grandmother  says  she  took  hold 
of  the  banister  and  was  stepping  down  when 
the  railing  pulled  loose  at  the  end  and  she 
felL  In  one  place  she  says  she  doesn't  think 
she  was  bearing  very  much  weight  on  the 
banister,  was  Just  holding  to  it  when  it  came 
loose,  but  later  she  said  she  guessed  she  did 
bear  weight  on  it  sufficient  at  least  to  cause 
the  naU  by  which  it  was  fastened  to  the  post 
to  pull  out  and  allow  the  rail  or  banister  to 
swing  out  and  let  her  faiL  It  is  evident  that 
if  the  rail  swung  out  as  they  say  it  did,  then 
it  was  caused  by  the  increased  weight  placed 
upon  it  by  plaintiff  in  steK>ing  over  the 
missing  or  defective  step.  Plaintiff  says  If 
the  rail  had  not  broken  loose  or  swung  out 
she  would  not  have  fallen.  This,  however, 
does  not  make  the  defective  banister  the 
sole  cause  of  her  injury,  since  If  it  had  not 
been  for  the  defective  step  in  the  stair  she 
would  not  have  put  added  weight  on  the 
rail  or  banister,  causing  it  to  give  way  with 
her.  Hence  it  was  the  two  defects  that  caus- 
ed her  injury. 

[8, 4]  But  even  upon  the  view  that  the  de- 
fective banister  was  the  sole  cause  of  the 
fall,  we  think  there  was  evidence  from  which 
the  Jury  could  reasonably  find  that  the  defect 
in  it  had  existed  and  was  observable  for  a 
sufficient  length  of  time  before  the  accident 
to  have  enabled  the  dty,  in  the, exercise  of 
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reasonable  care,  to  know  of  It  and  to  pre- 
vent the  accident  by  repairing  the  defect. 

As  stated,  the  evidence  was  that  the  stair- 
way had  be«i  there  a  long  time  and  was  In 
a  decayed  condition.  The  evidence  is  that 
the  rail  or  banister  and  the  posts  to  which 
it  was  nailed  were  also  old  In  appearance. 
Snyder,  an  apparently  disinterested  witness, 
says  that  the  post,  from  which  plaintlif  says 
the  rail  came  loose,  was  decayed  and  rot- 
ten so  that  It  would  not  hold  a  nail;  that 
more  than  once  he  observed  Its  rotten  con- 
dition and  that  he  had  looked  at  and  saw 
it  was  bad  before  Mrs.  Klngery  was  hurt; 
that  the  rail  was  twelve  feet  long,  nailed  to 
posts,  but  was  loose  at  one  end.  It  is  true 
he  described  the  condition  of  the  post  at 
the  time  of  or  next  day  after  the  day  of 
Mrs.  Klngery's  fall,  but  on  cross^xamina- 
tion  he  said  he  had  noticed  the  condition  of 
of  the  post  and  rail  or  banister  a  long  time 
befcwe  her  fall,  and  It  was  then  loose  at  the 
lower  end — as  much  aa  a  month  or  six  weeks 
before  she  was  hurt  He  also  says  anybody 
passing  along  there  could  have  aeea  it  was 
loose.  Joseph  Hartmann,  another  witness, 
also  said  that  he  had  passed  over  the  stair- 
way, going  to  work,  for  three  or  four  months 
before  the  Injury,  and  the  stairway  was 
rotten  and  decayed,  and  a  few  days  before 
the  accident  he  noticed  that  the  post  to  which 
the  banister  was  nailed  was  rotted;  that 
he  took  hold  of  banister  but  did  not  lean 
on  It  hard  enough  to  cause  it  to  give  way, 
and  did  not  see  the  banister  loose.  It  is 
clear,  ttierefore,  that  there  was  ample  evi- 
dence from  which  the  Jury  could  find  the 
city  had  sufficient  constructive  notice  of  the 
defective  condition  of  the  banister  Itself. 
In  addition  to  this,  the  evidence  shows  that 
the  whole  stairway  was  old  and  In  bad  con- 
dition. If  the  steps  in  the  stairway  were 
rotted  this  would  be  an  indication  to  the 
city  that  very  likely  the  banister  too  was 
affected.  And  since  the  banister  was  for 
the  purpose  of  saving  persons  from  falling, 
the  very  fact  that  the  staiis  were  defective 
would  reasonably  lead  to  an  inspection  of 
the  banister  if  due  care  had  been  used  to 
maintain  the  place  in  a  reasonably  safe  con- 
dition for  travel.  There  was  evidence  that 
two  days  before  the  accident  a  pedestrian 
had  gone  to  one  of  the  aldermen  of  the  de- 
fendant dty,  a  dty  of  thie  third  class,  and 
complained  of  the  condition  of  the  steps. 
This  was  stricken  out  upon  objection  by  the 
defendant.  But  afterwards,  and  notwith- 
standing the  evidence  had  been  stricken  out, 
the  defendant  recalled  the  witness  for  fur- 
ther  cross-examination,  and,  during  the  course 
of  it,  elicited  from  him  the  fact  that  in  his 
complaint  to  the  alderman  he  mentioned 
only  the  steps  and  said  nothing  about  the 
banister.  In  Croi^ier  v.  City  of  Mexico,  82 
Mo.  App.  386,  it  was  held  that,  as  the  stat- 


ute charged  the  aldermen  wiOi  flie  duty  of 
acting  in  reference  to  streets  and  sidewalks, 
evidence  of  knowledge  or  notice  to  an  alder- 
man was  admissible.  It  would  seem  that 
even  If  the  evidence  was  properly  stricken 
out  on  objection, .  it  was  brought  back  into 
the  case  again  tqr  the  croas-examlnatlon 
above  mentioned.  However,  without  regard 
to  the  actual  notice  said  to  have  been  given 
this  alderman,  we  hold  that  there  was  ample 
evidence  tending  to  show  constructive  no- 
tice to  the  city  both  as  to  the  condition  of 
the  stair  and  banister.  The  street  was 
much  traveled,  the  place  was  at  a  declivity 
where,  if  a  defect  existed.  It  was  nmumally 
dangerous,  and  therefore  called  for  the  ob- 
servance of  care  as  to  the  condition  of  both 
stair  and  banister.  The  demurrer,  there- 
fore, was  correctly  disposed  of  by  the  trial 
court. 

[I]  Tbe  contention  tbat  the  piaintur  was 
guilty  of  contributory  negligence  Is  equally 
untenable.  She  had  previously  passed  over 
the  stairway,  the  last  time  some  two  weeks 
before  the  injury.  When  plaintiff  reached 
the  missing  or  loose  step  she  saw  it  was 
out  it  Is  true,  but  the  evidence  as  to  the  de- 
fect and  her  activity  and  ability  to  get 
around  was  such  as  to  show  that  it  was  not 
unreasonable  for  her  to  suppose  she  could 
pass  over  it  safely.  The  evidence  shows  she 
was  exercising  not  only  care,  but  a  great 
degree  of  care,  in  stepping  over  it,  and  that, 
had  it  not  been  for  the  sudden  and  unex- 
pected swinging  out  of  the  lower  end  of  the 
banister  rail,  she  would  have  passed  on  in 
safety.  There  was  certainly  no  contribu- 
tory negligence  as  a  matter  of  law.  Plynn 
V.  City  of  Neosho,  114  Mo.  667,  21  Si  W.  908 ; 
Boulton  V.  City  of  Columbia,  71  Mo.  App. 
619 ;  ChUton  v.  aty  of  St  Joseph,  143  Mo. 
192,  44  S.  W.  766.  None  of  the  grounds  up- 
on which  contributory  negligence  Is  urged 
are  tenable.  Bradley  v.  City  of  Spickards- 
vllle,  90  Mo.  App.  416;  Perrette  r.  Kansas 
City,  162  Mo.  238,  62  S.  W.  448;  Oraney  v. 
St  Louis,  141  Mo.  App.  180,  42  B.  W.  941; 
Taylor  v.  City  of  Springfield,  61  Mo.  App.  263. 

[S]  The  verdict  of  $1,600  is  not  excessive, 
and  the  remarks  of  plalntUTs  counsel  In 
argument  were  not  improper.  They  were 
addressed  to  facts  which  were  in  evidence 
and  which  were  brought  out  by  defendant's 
cross-examination. 

Complaint  Is  made  of  the  refusal  of  de- 
fendant's instructions  1  and  2,  and  of  the 
giving  of  plaintiff's  Instruction  A.  DeCend- 
anf  s  six  given  InstmctionB  covered  Qie  case 
and  fully  stated  the  law,  and  the  two  refus- 
ed were  erroneous.  The  objections  to  plaln- 
tUTs Instruction  A  are  without  merit 

Finding  no  reversible  error  in  the  case, 
the  judgment  must  be,  and  is,  affirmed.  It 
Is  so  ordered.    The  other  Judges  concur. 
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WILSON  y.  ST.  LOUIS  ENVELOPE  ft  PA- 
FEB  BOX  CO.     (No.  14490.) 

(St.  Loaia  Conrt  of  Apj>eal8.    Kisaoari.    Dec 
30,  1916.    Kehearing  Denied  Jan.  16, 1917.)  ' 

1.  Appeal  and  Erbob  «=»1011(1)— FuTDntas 

— CONFUOnUO  EVIDENCS. 

FindinKB  of  the  trial  court,  baaed  on  sub- 
stantial, although  oonfficting,  evidence,  are  not 
reviewable;  it  being  for  that  court,  trying  the 
case  aa  a  jury,  to  determine  the  credibility  of 
witneoses,  seen  and  heard  by  him,  and  the 
weight  to  be  given  their  testimony. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dif.  ff  8983-3988;  Dec  Dig.  «» 
1011(1).! 

2.  Phtsiciakb    and    Suxokons    «3»18— Ik- 
plied  Pbouibk  to  Pat. 

The  engaging  of  a  physician  and  surgeon 
to  care  for  a  corporation's  employfi,  by  instruc- 
tion by  the  corporation  to  "go  on  until  you  hear 
from"  the  corporation,  carried  with  it  an  im- 
plied promise  to  pay  the  reasonable  value  of 
services  thereunder. 

[Ed.  Note.~B\>r  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  S{  18-20;  Dec  Dig. 
i&=>13.] 

Appeal  from  St.  Louis  Olrcolt  Conrt;  Wil- 
son A.  Taylor,  Jndge. 
"Not  to  be  officially  published." 
Action  by  Bobert  E.  Wilson  against  the  St. 
Louis  Envelope  ft  Paper  Box  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfQrmed. 

Fred  Armstrong,  Jr.,  and  W.  H.  Wood- 
ward, both  of  St  Louis,  for  appellant  F. 
W.  Imslepen  and  George  F.  Oslek,  both  of 
St  Louis,  for  respondent 

KEYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace  to  re- 
cover the  value  of  professional  services  ren- 
dered by  plaintiff,  a  physician  and  surgeon, 
in  attendance  upon  one  Brune,  an  employ^  of 
defendant  injured  while  in  that  employment. 

The  amended  statement  or  petition,  as  it  Is 
called,  filed  with  the  Justice,  avers  that  on 
February  26th,  1913,  Brune  had  sustained 
personal  injuries  at  the  plant  of  defendant 
and  that  "then  and  thereupon"  defendant  em- 
ployed plaintiff  to  provide  him  with  proper 
surgical  and  medical  treatment  at  the  busi- 
ness place  of  defendant  and  at  St  John's 
Hospital  and  elsewhere  until  Brune  was  heal- 
ed of  his  injuries,  and  that  defendant  prom- 
ised to  pay  plaintiff  the  reasonable  value 
thereof;  tliat  thereupon  plalntitt.  In  pursu- 
ance of  his  employment  treated  Brune  con- 
tinuously day  after  day  for  a  period  from 
Febriiary  2eth,  to  April  24th,  when  on  said 
last  day  Brune  was  healed;  that  In  the 
course  of  this  treatment  plaintiff  necessarily 
and  actually  visited  and  treated  Brune  dally 
for  the  entire  period  of  57  days;  that  the 
surgical  treatment  rendered  Brune  for  the 
flrst  two  days  was  commonly  known  as  "first 
aid  treatment"  in  cleaning  wounds,  setting 
broken  bones,  etc.;  that  the  reasonable  val- 
ne  for  the  flrst  aid  treatment  so  rendered  by 
plaintiff  to  Brune  was  $150,  and  that  plain- 


tiff neoessarilx  continued  his  treatment  for 
the  entire  j>etU>6  from  February  2Sth  to 
April  24th,  in  all  66  days,  the  reasonable 
value  of  which  was  $280;  that  although 
payment  was  demanded  by  plaintiff  of  de- 
fendant for  this  amount  he  had  refused  to 
pay  tt,  and  that  thereafter,  and  wliUe  the 
stilt  was  poidlng  before  the  Justice^  the  part 
of  the  bill  for  flrst  aid  treatment  had  been 
compromised  between  plaintiff  and  a  casual- 
ty company  at  $100,  reducing  plaintiff's  bill  to 
$280. 

On  a  trial  before  the  Justice  plaintiff  re- 
covered this  amount  and  defendant  appeal- 
ed, giving  the  United  States  Fidelity  &  Guar- 
anty Company  as  surety  on  its  appeal  bond. 
The  case  afterwards  coming  on  for  trial  in 
the  circuit  court,  a  Jury  was  waived  and  the 
cause  heard  by  the  court,  resulting  in  a  find- 
ing for  plaintiff  for  the  amount  claimed  with 
interest  from  July  0th,  1913.  Filing  its  mo- 
tion for  a  new  trial  and  excepting  to  that  be- 
ing overruled,  Judgment  followed  against  de- 
fendant and  Its  surety  and  from  this  defend- 
ant has  duly  appealed  to  our  court 

The  court  gave  one  declaration  of  law  at 
the  Instance  of  plaintiff  and  five  at  the  in- 
stance of  defendant,  striking  out  part  of  one. 
Four  declarations  of  law  asked  by  defendant 
were  refused. 

The  errors  here  assigned  are  to  the  refusal 
of  certain  Instructions  and  to  changing  the 
one  asked  by  defendant  Error  Is  also  as- 
signed to  the  refusfd  of  a  demurrer  inter- 
posed by  defendant  at  the  dose  of  plaintiflTs 
case  in  clilef.  As  the  defendant  afterwards 
put  in  its  evidence,  and  plaintiff  introduced 
evidence  in  rebuttal,  it  is  unnecessary  to  con- 
sider that  demurrer.  The  demurrer  was 
practically  renewed  at  the  «doBe  of  all  of  tlie 
evidence. 

It  is  claimed,  among  other  things,  that  as 
the  statement  upon  which  the  case  was  tried 
laid  the  contract  of  employment  and  the  im- 
plied contract  for  the  payment  of  services  of 
plaintiff  by  defendant  as  of  February  26th, 
1913,  and  as  that  employment  was  for  the 
emergency  treatment  alone,  which  was  paid 
for,  that  -the  subsequent  services  were  ren- 
dered under  an  employment  made  two  or 
three  days  afterwards.  We  do  not  think 
there  la  any  substantial  ground  for  this  con- 
tention. What  is  said  to  be  the  subsequent 
employment  or  retention  of  plaintiff  was  real- 
ly a  confirmation  of  the  flrst  employment,  as 
testified  to  by  plaintlfTs  assistant,  and,  in 
our  view  of  the  testimony  in  this  case,  con- 
stituted but  one  contract 

A  witness  for  plaintiff,  who  was  his  paid 
assistant  and  acting  for  plaintiff,  testified 
ttiat  when  he  was  flrst  called  in  to  take 
charge  ot  the  case  he  put  a  splint  around 
the  injured  limb  and  wrapped  it  checking 
the  hemorrhage  and  then  said  to  the  presi- 
dent of  the  defendant  that  Brune  had  to 
be  taken  to  a  hospital,  to  whidi  the  presl- 
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dent  said,  "All  right,  do  aaytUng  70a  can 
for  the  man."  Brune  eald,  "It  I  haTe  to 
be  takes  to  the  hospital  I  wUl  hare  to  be 
taken  to  the  City  Hos^tal,"  whereupon  the 
president  of  the  delSeadant  said  to  the  wit- 
ness, "Do  anything  yoa  can  for  him."  Plain- 
tiff himself,  testifying  In  cUeif ,  saM  that  a 
day  or  two  after  Bmne  was  under  his  care 
in  the  hospital  and  after  he  had  given  him 
the  emergency  treatment,  he  called  up  the 
place  of  business  of  the  deffendant  uid  talked 
with  some  one,  whom  he  could  not  then 
Identify,  and  as  the  result  of  that  ccmversa- 
tion  continued  the  treatment  As  plaintiff 
could  not  identify  the  person  with  whom  he 
had  this  oouTeirsation,  he  was  not  permit- 
ted to  give  It  However,  it  afterwards  ap- 
peared from  the  testimony  Introduced  by 
the  defendant  that  the  person  with  whom 
plaintiff  had  had  the  conversation  over  the 
telephone  was  the  secretary  of  the  defend- 
ant company  and  plaintiff  was  then  perHdt- 
ted  to  give  Us  ver^on  of  that  conversation. 
His  version  was,  that  calling  on  the  tele- 
phone a  day  or  two  after  February  2flth,  he 
asked  for  one  of  the  menlbers  «f  the  defend- 
ant company  and  was  told  he  was  talking  to 
the  secretary,  whom  It  appears  was  a  Mr. 
Blackford,  Sr.  He  ttdd  Mr.  Blackford  that 
he  was  treating  Brune  for  the  fracture ;  that 
gangrene  of  the  foot  and  leg  had  developed ; 
that  the  chances  were  the  foot  would  have 
to  come  off,  and  thsft  be  would  like  to  have 
some  one  who  was  laterested  nottfled,  telling 
Mr.  Blackford  that  it  w«s  gefng  to  be  a  long 
drawn  out  and  critical  condition  and  he 
would  like  to  know  to  whom  he  Bhonld  look 
for  his  oompeneatlaa ;  that  Bnme  had  t»ld 
blm  that  as  far  as  be  w«e  concerned,  he  was 
unable  to  bear  the  expense  and  tiiat  If  he 
bad  to  bear  It  himself,  be  wanted  to  be  seat 
to  the  City  Hospital.  Mr.  iBlackford,  acccrd- 
Ing  to  plaintiff,  then  aald  to  him  that  tJMir 
would  not  be  responsible  for  ttie  lireMlimeBt 
and  that  he  (plaintiff)  wonld  have  to  leak  to 
Brune.  PUdntUT  then  told  Mr.  Blackford 
what  Brune  said  about  the  City  Hospital 
and  Mr.  Blackford  then  said,  "Go  on  until 
you  hear  from  me."  Never  hearing  anything 
further  from  Mr.  Biackfond  or  from  laoyone 
else  connected  with  the  defendant,  jdaiatiff 
continued  the  treatment  until  a  cuie  bad 
taken  place.  Mr.  Blackford,  on  bla  part,  poe- 
Itlvely  denied  making  any  such  statement 
and  two  or  three  other  witnesses,  who  tee- 
tided  that  they  were  present  when  this  con- 
versation took  place  between  Dr.  Wilson  and 
Mr.  Blackford  over  the  telephone,  testified 
that  they  heard  Mr.  Blackford's  part  of  it 
and  that  he  had  not  made  the  statement  In 
that  conversation  testified  to  by  plalntlfC 

[1]  This  presented  substantial  evidence  In 
favor  of  plaintiff.  The  witnesses  being  be- 
fore the  court,  seen  and  heard  by  him.  It 
was  for  the  court,  trying  the  case  as  a  Jury, 
to  determine  their  credibility  and  the  weight 
to  be  given  to  their  testimony. 


The  learned  counsel  for  appellant  very 
strenuously  Inaists  In  argument,  printed  and 
oral,  that  we,  as  an  appellate  court,  may 
weigh  the  evidence  and  that  an  ajipellate 
court  will  set  aside  the  Judgment  of  the  trial 
court  Sitting  as  a  jury,  not  only  <»  the 
ground  th^t  there  was  no  evidence  to  'sup- 
port the  verdict,  but  upon  the  ground  that 
the  Judgment  is  not  merely  against  what 
seems  to  the  appellate  court  to  foe  the  weight 
of  the  evidence,  but  is  so  clearly  against  the 
evidence  aa  to  convince  the  appellate  court 
that  there  is  no  reasMiabAe  pBababiUty  that 
the  finding  la  correct  That  la  not  an  ac- 
cmate  statement  of  die  law. 

It  is  true  that  in  some  earlier  caaes,  aa  for 
Instance  Martin  v.  Withington,  4  Mo.  518; 
Scott  V.  Brockway,  7  Mo.  61,  and  possibly 
other  cases  In  the  apellate  conrts,  it  has 
been  said  that  when  it  appears  to  tiie  appel- 
late court  tbat  the  drcolt  Judge  sitting  aa 
a  Jury  in  an  aetloD  at  law,  en  the  state  of 
facts  developed,  ought  to  have  found  a  ver- 
dict one  way  and  given  Judgment  according- 
ly, the  appellate  court  la  Justifled  in  setting 
aside  its  finding.  Later  deOMons,  however, 
do  not  hold  to  that  view.  Thus,  in  People's 
Nat  Bank  of  Bock  Island  v.  Central  Trust 
Co.,  ira  Mo.  «48,  loc.  «it  660.  78  S.  W.  618, 
referring  to  Miller  v.  Brenek^  83  Mo.  163; 
Bethune  v.  Cleveland,  St  L.  ft  K.  C.  By. 
Co.,  139  Mo.  674,  41  «.  W.  218,  and  Wlsch- 
meyer  v.  Richardson,  158  Mo.  656,  85  B.  W. 
74,  it  is  held,  in  ^ect,  that  in  an  actioa 
at  law,  tried  by  the  court  without  a  Jury, 
the  appellate  court  will  not  weigh  the  evt 
dence  aa  in  an  eguity  case  but  will  review 
only  questions  of  law.  So  the  Kansas  City 
Court  of  Ai^eals  held  in  Hanenkratt  r. 
Brougham,  164  Mo.  App.  108,  loa  dt.  110, 
147  S.  W.  1129. 

In  People's  Nat  Bank  t.  Central  Trust 
Co.,  supra,  no  Instructions  were  a^ed  ex- 
cept one  in  the  nature  of  a  demurrer  to  tlie 
evidence,  which  the  court  refused,  and  ex- 
ception to  that  ruling  having  been  duly  pre- 
served, our  Supreme  Court  held  that  the  rul- 
ing of  the  court  on  tbat  instmctioa  was 
properly  before  It  for  Judgment  and  as  that 
demurrer  challenged  the  probative  force  of 
all  the  evidence,  the  Supreme  Court  wonld 
review  It  for  the  purpose  of  determining 
whether  the  demurrer  bad  been  properly  re- 
fused. 

Oqr  court.  In  Krampe  v.  St  laonis  Brew- 
ing Ass'n,  69  Mo.  App.  277,  loc.  dlt  283,  held 
that  where  it  appeared  tbat  the  trial  court 
in  its  declarations  at  law,  had  misccmceived 
the  law  governing  the  case,  the  appellate 
court  would  review  its  finding. 

[2]  The  secxetary  of  defendant  had  au- 
thority to  make  the  contract  of  en^)loymeDt, 
and  having  made  It,  If  he  did,  and  so  the  trial 
court  found,  it  carried  with  it  an  implied 
promise  to  pay  the  reasonable  value  of  the 
services  rendered  thereunder.  The  matter  of 
the  engagement  of  physicians  and  surgeooa 
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by  employers  for  Hie  tteatment  of  emptoyte 
nbo  iHiTe  been  Injured  In  their  aervlce,  has 
been  lo  tliorongliiy  eoiuddered  by  onr  oonit 
In  GreentfeMer  ▼.  Wltte  Hardware  Co.,  m 
Mo.  App.  B7B,  ITS  S.  W.  270,  that  we  do 
not  think  tt  necesaaiy  to  add  anythlnK  to 
what  la  there  said  on  that  branch  of  tba 
case. 

It  will  serve  no  nsefol  purpose  to  set  <Mt 
the  declarations  given,  modified  or  reCnsed. 
It  Is  antHelewt  to  say  of  the  action  at  the 
trial  court  on  them,  that  we  find  no  error  to 
the  prejodtoe  of  the  defendant  nor  any  rea- 
son to  hold  that  that  learned  court  misap- 
prehended or  BdsaippUed  tke  law. 

The  fmOstaaat  of  dse  dronlt  ooort  Is  af- 
flrmed. 

ALLEN  and  THOMPSON,  M.,  ceacor. 


WATBBFIELD  t.  WABASH  ET.  CO. 
(Mo.  12219.) 

(Kansaa  City  Coart  of  Appeals.    Missouri. 

Dec.  18,  1916.    Rebearinx  Denied 

1>ee.  29,  1916.) 

L  Raicboads  «a»360(U— Aooinnnr  at  Caoov- 

INW— tJUISTIOH    FOB   JDBY. 

"Where  Mte  evidence  most  tevorable  to  plain- 
tiff showed  thaL  while  standing  at  street  cross- 
ing, tMtween  railway  tiacks,  awaiting  the  pas- 
sage of  a  train  upon  which  his  attention  was 
centered,  before  crossing  to  station  to  become 
a  passenger,  he  was  struck  hj^  engine  wfaidi 
approached  on  another  track  without  warning, 
be  being  sober  and  with  unimpaired  faculties, 
it  wai  proper  to  submit  case  to  jnry. 

[Ed.   Note.— For  other  oases,  lee  Railroads, 
Cent.  Dig.  {  1152;   Dec.  Dig.  «=»3!50a).l 

2.  Railkoads  «=9338— Accidkkt  at  CbossinO 
—  Injust    Avoidable    NoTwrrHSTANoiKa 

CoiriiBtBtnOBT  NXOLIOKNCK. 

The  failure  of  an  eaflinesr  to  atqp  tntimt  *t 
give  warning,  when  approadusg  plaintiff,  who 
was  standing  in  plain  view  at  crossing  between 
tracks,  awaiting  the  passage  of  another  train, 
in  attitnde  of  absorbed  attention  to  stsdi  train, 
was  negligenca  under  the  humanitarian  doctrine, 
to  which  plaintiff's  contributory  negligence  was 
DO  defense. 

rEA.   Note.— For   othefr  cases,   see  Railroads, 
Cent.  Dig.  f{  1096-1090;   Dec.  Dig.  «=s>338.] 

8.  Appeal  and  Ebbob  ^sb1060(1)— Abottiiknt 

or  GomiBBi/— Habkuesb  Bbbbb. 
Where  proof  showed  that  there  was  nothing 
to  prevent  the  engineer  from  seeing  plaintiff  in 
time  to  avoid  injarrng  him,  the  remarks  of 
plaintiff's  sounsel  to  jury  that  the  fireman  also 
shonld  have  seen  him  were  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135 ;  Dec.  Dig.  «=>1060(1).] 

Appeal  flrom  Circuit  Coart,  Boone  County; 
D.  □.  Harris,  Judge. 

"Not  to  be  oMclally  pnbliabed." 

Action  by  Colnmbns  Waterfleld  against  the 


Wabaah  Baflway  Cowpany.    Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

N.  8.  Brown,  Oen.  Counsel,  of  St.  Louis, 
and  McBalne  &  Glarfc,  of  Columbia,  for  ap- 
pellant. Don  G.  Carter  and  W.  H.  Hulett, 
both  of  Sturgeon,  for  respondent. 

JOHNSON,  J.  Plaintiff  was  Injured  at 
Che  crossing  of  a  public  street  In  Centralla 
by  defendant's  railroad  and  sued  to  recover 
damages  on  the  ground  that  his  Injury  was 
caused  by  negligence  of  defendant  In  the 
operation  of  the  locomotive  which  struck 
and  Injured  him.  In  his  peCltlon  he  alleges 
negligence  to  which  contributory  negligence 
would  be  a  defense,  and  also  negligence  un- 
der the  htunanttarlan  rul^,  but  during  the 
trial  be  abandoned  the  first  charge  and  elect- 
ed to  go  to  the  jury  on  tfae  Issne  of  "last 
Chanoe"  negligence.  He  prevailed  in  the 
drcnlt  court,  and  tlie  cause  is  here  on  the 
appeal  of  defendant 

[1]  The  case  has  been  elaborately  stated 
and  discussed  In  the  b'ri^s  and  arguments 
of  counsel,  but  the  main  Question  for  onr 
decision  is  whether  or  not  the  evidence  most 
favorable  to  plaintiff  made  out  a  case  for  the 
}nry,  and  Ok  facts  pertinent  to  ttds  q:uestion 
are  few  and  simple. 

Plaintiff,  42  years  old,  in  good  health,  and 
with  unimpaired  senses,  proceeded  north  on 
the  east  sidewaK  of  Allen  street.  In  Cen- 
tntlla,  to  go  to  the  station  of  defendant,  for 
the  purpose  of  becoming  a  passenger  on  an 
outgoing  train.  The  station  was  east  of 
Allen  street  and  north  of  the  railroad  trades, 
Wbldi  were  three  In  number,  with  Interven- 
ing spaces  of  8  feet  between  theui.  Plaintiff 
proceeded  on  the  sldewallc  across  the  south 
and  middle  tracks,  and  then  stopped  and 
watted  for  the  passing  of  a  west-bound 
fMgbt  train  which  was  running  on  the  nortb 
track  at  10  or  12  miles  per  hour  and  was 
blocking  the  crossing  This  train  was  com- 
posed of  an  engine,  32  cars  and  a  caboose, 
and,  according  to  tte  evidence  dt  plaintiff. 
Uocfced  his  passage  a  half  minute  or  more, 
diurlng  which  time  he  stood  on  or  near  the 
north  rail  of  the  middle  track  facing  towards 
the  northeast,  with  his  attention  centered  up- 
on tbe  passing  train.  While  in  sucfh  position 
and  attitude,  and  while  thus  preoccupied,  a 
locomotive  npproacfaed,  tender  ftrat,  from  the 
west  on  the  middle  track  at  a  speed  of  per- 
haps 6  or  7  miles  per  hour,  and  without 
checking  speed  or  giving  any  warning  sig- 
nal, crossed  the  street  and  collided  with  and 
injured  plaintiff.  Hie  contention  of  defend- 
ant, which  has  substantial  evidentiary  sup- 
port. Is  that  plaintiff  was  standing  in  the 
clear  In  the  space  between  the  north  and 
middle  trades,  that  there  was  nothing  in 
his  position  or  appearance  to  indicate  he  was 
In  peril,  or  oblivious  to  the  approach  of  the 
engine,  and  that  suddenly  and  unexpectedly 
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he  staggered  back  (being  under  the  Inflnence 
of  liquor)  Immediately  In  front  of  the  engine. 

On  tbe  other  hand,  the  evidence  of  plaintiff 
tends  to  show  that  he  had  not  been  drinking, 
and  that,  as  stated,  he  waa  standing  In  the 
path  of  the  approaching  engine,  unaware  of 
its  coming,  and  In  an  attitude  and  situation 
which  proclaimed  his  obllTlousness  to  the 
danger  which  threatened  him.  In  passing  on 
the  request  of  defendant  for  a  peremptory 
Instruction,  it  was  the  duty  of  the  trial  Judge 
to  view  the  evidence  in  Its  aspect  most  favor- 
able to  plaintiff,  but  in  their  argument  upon 
the  demurrer  to  the  evidence,  which  they 
insist  should  have  been  given,  counsel  for 
defendant  seem  to  ignore  this'  rule,  and  draw 
their  conclusion  from  disputed  evidence 
which  tends  to  show  that  plaintiff,  until  the 
moment  the  engine  struck  him,  was  standing 
In  tbe  space  l>etween  the  north  and  middle 
tracks  in  the  clear,  without  beln^  in  ap- 
parent danger,  and  that  his  injury  was  caus- 
ed entirely  by  his  sudden  and  unlooked-for 
drunken  stagger  backward  into  tbe  path  of 
danger.  We  need  not  pause  to  consider 
whether  or  not  the  situation  of  plaintiff,  as 
thus  portrayed,  was  not  one  of  both  real  and 
apparent  danger.  For  present  purposes  we 
cannot  accept  a  state  of  facts  contradictory 
of  that  disclosed  by  plaintiff's  evidence 
which,  if  accepted  as  true  by  the  triers  of 
fact,  would  prove  that  plaintiff  was  sober 
and  in  full  possession  of  normal  senses  and 
faculties,  and  that  he  was  standing  in  a 
place  of  obvious  danger,  oblivious  to  Its  ex- 
istence. 

[2]  It  was  tbe  duty  of  the  engineer  of  tii« 
engine  which  sbruck  him  to  be  on  the  look- 
out whUe  approaching  and  passing  over  the 
public  street  crossing,  and  on  the  first  ap- 
pearance of  danger  to  a  traveler  on  the  street 
such  as  plaintiff,  to  employ  every  reason- 
able  means  to  avert  tbe  danger.  The  Jury 
were  entitled  to'  Infer  from  all  the  drcum- 
s^nces  of  plaintiff's  situation  that  he  pre- 
sented to  a  person  la  tbe  position  of  the  en- 
gineer the  appearance  of  being  in  peril  and 
of  being  oblivious  to  the  existence  of  that 
peril.  The  roar  of  the  passing  freight  train 
would  prevent  him  from  hearing  the  lesser 
noise  of  the  approaching  engine,  and  his  po- 
sition on  the  middle  track  and  attitude  of 
absorbed  attention  should  have  been  a  suf- 
ficient indication  to  an  observant  person  In 
tbe  situation  of  the  engineer  that  he  had  not 
seen,  and  might  not  see,  the  engine.  The 
engineer  states  that  at  the  speed  the  engine 
was  running  be  could  hare  stopped  It  in  less 
than  10  feet  There  was  nothing  to  prevent 
him  seeing  plaintiff  in  the  position  we 
have  described  while  the  engine  was  crossing 
the  street,  which  was  80  feet  wide.  It  would 
seem  too  plain  for  argument  that  In  such 
clrctunstances  his  failure  either  to  stop  the 
engine  or  to  give  a  warning  signal  was  neg- 
ligence under  the  humanitarian  doctrine  to 
which  the  contributory  negligence  of  plaintiff 
would  l>e  no  defense. 


The  case  dUFera  In  vital  respects  from 
those  relied  upon  by  defendant,  such  as 
Keele  v.  Railroad,  258  Mo.  62,  167  8.  W.  i33: 
Bennett  v.  Railroad,  242  Mo.  129,  146  S.  W. 
133,  and  Veatch  v.  Railroad,  145  Ma  App. 
2S2,  129  S.  W.  404,  where  the  evidence  of  the 
plaintiffs  failed  to  show  such  an  appearance 
of  danger  as  would  preclude  the  engineer 
from  relying  upon  the  presumption  that  tbe 
person  on  or  near  the  track  was  aware  of  the 
approach  of  the  train  and  would  step  out  of 
the  way  In  time  to  avoid  injury. 

The  demurrer  to  the  evidence  was  properly 
overruled. 

The  criticism  of  plaintiff's  first  instruc- 
tion on  the  ground  that  It  omitted  to  require 
the  Jury  to  find  the  engineer  saw  or  should 
have  seen  plaintiff  was  oblivious  to  his  peril 
would  be  meritorious  if  the  instruction  whidi 
assumed  to  cover  the  whole  case  were  thus 
defective.  Keele  v.  Railroad,  151  Mo.  App. 
377,  131  8.  W.  730;  Veatch  v.  RaUroad,  145 
Mo.  App.  232,  129  S.  W.  404;  Degonla  v. 
Railroad,  224  Mo.  loc  cit.  595,  123  S.  m 
807.  In  explicit  terms  it  includes  this  ele- 
ment In  the  hypothesis  submitted,  and  re- 
quired tbe  Jury  to  find  that  plaintiff  "was 
oblivious  to  his  danger,"  and  that  the  serv- 
ants of  defendant  "in  charge  of  said  engine 
•  *  •  saw,  or  by  the  exercise  of  ordlnarj* 
care  could  have  seen,  him  in  said  situation 
or  position  of  danger,  *  •  •  and  that 
plaintiff  was  unaware  of  sudi  danger  •  •  » 
and  neglected  to  exercise  ordinary  care  to 
warn  plaintiff  of  his  danger,  if  any,  or  to 
stop  said  engine  and  avoid  striking  Urn  after 
they  had  seen  him,  or  by  the  exercise  of  or- 
dinary care  could  have  seen  him  as  afore- 
said." 

[S]  It  may  be  conceded  for  argnment  that 
the  objection  to  alleged  prejudicial  remarks 
of  counsel  for  plaintiff  in  argument  to  tbe 
Jury  to  the  effect  that  the  fireman  of  the  en- 
gine also  should  have  been  on  tbe  lookout 
at  the  cro&sing  of  the  street  shoald  have  been 
sustained  under  the  rule  stated  in  McGee  v. 
RaUroad,  214  Mo.  630,  114  S.  W.  33 ;  but  the 
error,  tf  any,  in  overruling  the  objection 
must  be  regarded  as  harmless  in  this  case. 
If  plaintiff  was  where  the  engineer  says  he 
was — L  e.,  standing  between  the  two  tracks 
— there  was  nothing  to  prevent  the  engineer 
from  seeing  blm  every  moment  during  the 
crossing  of  the  street,  nor  was  there  anything 
to  obstruct  his  vision  of  plaintiff  tf  the  lat- 
ter, as  he  states',  was  standing  on  tbe  nortb 
rail  of  the  track.  In  any  view  of  the  evi- 
dence defendant  would  be  in  no  position  to 
claim  that  plaintiff  was  not  In  plain  view  ot 
the  engineer  and  that  it  was  not  the  duty  of 
the  latter,  on  the  first  appearance  of  danger, 
to  try  to  avoid  any  injury  to  him.  Defoid- 
ant  would  not  be  allowed  to  draw  any  ad- 
vantage from  the  fact  that  the  engineer  did 
not  see  what  was  in  plain  sight,  and  since  the 
proper  performance  by  him  of  his  duty  to 
keep  a  reasonable  lookout  would  have 
brought  him  full  knowledge  of  nlalntifl's  ap- 
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parent  sitnatlAn,  It  Is  immaterial  wbKt  the 
fireman  was  doing,  about  whose  actlcma  the 
evidence  is  entirely  silent  Finding  plaintiff 
was  In  real  and  diseorerable  peril,  and  that 
the  engineer  had  a  clear  view  of  him  while 
crossing  the  street,  the  Jnrr  were  bound  to 
conclude  that  the  engineer  either  did  not 
look,  as  it  was  his  duty  to  do,  or  else,  looking, 
negligcDtly  failed  to  exert  liimseU  to  save 
plaintiff,  and  it  Is  obvious  that  the  oondu- 
Blon  which  the  verdict  shows  the  jury  adopt- 
ed could  not  have  been  induced  in  any  de- 
gree by  the  wholly  irrelevant  assertion  that 
the  fireman  also  should  have  seen  plaintiff, 
and  should  have  told  the  engineer  of  the 
peril  of  which  the  latter  was  in  duty  bound 
to  have  full  knowledge. 

There  is  no  prejudicial  errw  in  the  record, 
and  the  judgment  is  affirmed.    All  concur. 


BBNNINO  V.  FASMBRS'  RANK  OF  ODESSA 
•t  aL     (No.  11980.) 

(Kansas.  City  Court  of  Appeals.    Missoorl. 
Dea  18. 1816.) 

1.  Apfbax  and  Bbsob  «s>1010(1)— (Rxvbw— 
FiNDinos  OF  CoTTBT— Facts. 

Whether  materials  were  furnished  and  en- 
tered into  the  construction  of  a  bufldiiiK,  and, 
if  so,  when,  are  questions  of  fact,  and  findlnfca 
thereon  supported  by  substantial  evidence  are 
binding  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  3979-3981;  Dec.  Dig.  «=> 
1010(1).] 

2.  MBGHAKIC8'  LiKNS  «=3281(1)— TJSK  OF  Ma- 
TBRIAIr-SUFFICIBNOT    OF   EVIDENCE. 

Evidence,  in  an  action  to  enforce  liens  for 
material  fniiiistaed  a  contractor  and  subcon- 
tractor in  the  construction  or  reconstruction 
of  a  building,  hdd  aufSdent  to  sustain  a  finding 
that  the  material  was  used  in  the  construction 
of  the  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  if  665-667;  Dec.  Dig.  «=> 
281(1).] 

3.  Mechanics'   Lnira  «=9»182(8)— AooBrAXr— 
Use  of  Hatbbiai,. 

For  lien  purposes,  the  date  the  material  is 
put  into  the  building  determines  the  accrual  of 
the  indebtedness  therefor  as  against  the  building, 
and,  if  no  lien  could  be  had  for  the  material 
which  did  not  become  a  permanent  part  of  a 
finished  building,  the  date  the  material  which 
had  been  torn  down  went  back  permanently  into 
the  building  determined  the  date  of  the  accrual 
of  the  indebtedness. 

[Ed  Note.— For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  i  194;  Dec.  Dig.  <S=9l32(8).] 

4.  Mechanics'  Lbcns  4=3263(1)  —  Action  to 
Enfobcb— Join  DEB  of  Parties— Statutjb. 

Act  AprU  3,  1911  (Laws  1911,  p.  314),  pro- 
viding that  any  and  all  liens  provided  for  there- 
in may  be  adjudicated  and  determined  in  one 
action,  which  action  ahall  be  an  equitable  ac- 
tion for  the  purpose  of  determining  the  various 
rights  of  all  the  parties  interested,  was  intend- 
ed to  do  away  with  a  multiplicity  of  emits,  min- 
imize the  costs,  and  simplify  the  manner  of  en- 
forcing mechanics'  liens,  so  that  in  a  material- 
man's   action    to    enforce    a   lien   against    the 


oontractor  and  subcontractor  there  was  no  mis>- 
joinder  of  parties, 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |f  471,  480;  Dec  Dig.  «==> 
268(1).] 

6.  JuDOHENT   4=3266— Motion    in   Asbest— 

Effect. 
A  motion  in  arrest  goes  only  to  defects  ap- 
pearing on  the  face  of  the  record  proper. 

[Ed.  Note. — Foi  other  cases,  see  Judgment, 
Gent  Dig.  <  467;  Dec.  Dig.  <&=»266.] 

Appeal  from  Circuit  Court,  Laftiyette 
County;  Samuel  Davis,  Judge. 
"Not  to  be  oflJclally  published." 
Action  to  enforce  mechanics'  liens  by  Mar- 
tha L.  Bennlng,  assignee  of  Lee  Bennlng. 
against  the  Farmers'  Bank  of  Odessa,  Mo., 
owner,  and  one  Kinney,  contra<itor,  and  Puhr 
&  Schimp,  subcontractors.  From  the  part  of 
the  judgment  adjudging  a  lien  on  the  build- 
ing, the  bank  appeals.    AfBrmed. 

Henry  C.  Wallace,  of  Lexington,  knA  Ball 
ft  Ryland,  of  Kansas  City,  for  Farmers'  Bank 
of  Odessa.  Toby  Flshman,  of  Kansas  City, 
for  Puhr  &  Schimp.  Walker  Bascom,  of 
Odessa,  and  Chiles  ft  Chiles,  of  Lexington,  for 
respondent. 

TBIMBLB,  J.  The  defendant  Kinney  was 
the  general  contractor,  and  the  defendants 
Puhr  ft  Schimp  were  the  subcontractors,  in 
the  erection  of  a  one-story  brick  and  stone 
building  for  the  defendant  Farmers'  Bank  of 
Odessa.  Lee  Bennlng  furnished  to  said  Kin- 
ney materials  aggregating  $57.18  and  to  Puhr 
ft  Schimp  materials  aggregating  $558.35.  On 
June  9,  1914,  he  filed  liens  against  the  bank 
building  for  the  respective  amonnts  named. 
On  September  4,  1914,  he  brought  suit  to  en- 
force both  lien  claims  in  one  action.  Ellnncy 
made  default  Puhr  ft  Schimp  demurred  for 
misjoinder  of  parties,  misjoinder  of  causes  of 
action,  and  for  improperly  uniting  in  the 
same  petition  separate  and  Independent  caus- 
es of  action.  This  was  overruled,  and,  as 
they  did  not  plead  further,  judgment  by  de- 
fault went  against  them.  The  bank  answer- 
ed with  a  general  denial.  A  jury  was  waiv- 
ed, and  the  case  was  submitted.  The  court 
rendered  judgment  against  Kinney  on  the  ac- 
count against  him,  but  denied  a  lien  there- 
for, and  also  rendered  judgment  for  $585.15 
against  Puhr  ft  Schimp  on  the  account 
against  them  and  adjudged  a  lien  on  the 
building  for  $549,  directing  that  said  lien  be 
enforced  against  said  building  if  no  suffi- 
cient property  of  defendants  Puhr  &  Schimp 
be  found  with  which  to  satisfy  said  lien 
amount  The  bank  has  appealed.  After  the 
appeal  was  taken,  plaintiff  Bennlng  assigned 
the  judgment  to  his  wife,  Martha  L.  Bennlng, 
and  died. 

Appellant's  contention  Is  that  the  court 
erred  in  sustaining  a  lien  as  to  the  Puhr  ft  ' 
Schimp  account  and  refusing  the  bank's  dec- 
laration of  law  that  no  lien  should  be  estab- 
lished for  any  part  thereof,  the  bank\;laiui{ng 
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that  the  acconnt  did  not  accme  wltMn  four 
months  of  the  filing  of  the  Uen  claim.  This, 
as  stated,  was  filed  on  June  9,  1914.  The 
four  months  preceding  that  date  began  on 
February  9.  1914.  So  that  if  the  Indebted- 
ness on  the  account  accrued,  as  against  the 
boUding,  prior  to  Instead  of  after  that  date, 
the  lien  must  faiL 

To  maintain  its  position,  appellant's  claim 
Is  that,  If  the  last  items  of  the  account  are 
excluded,  the  account  does  not  come  down  to 
within  the  four  months.  The  item  next  pre- 
ceding the  last  three  items  on  the  account  is 
dated  February  6,  1914.  Then  came  the  said 
last  three  items  as  follows: 
Feb.  10,  1914.    To  2  barrels  of  lime  at 

$1.25  per  barrel $  2.50 

Feb.  10,  1914.    To   2   barrels    of   lime 

at  $1.25  per  barrel. .  $  2.50 
Jan.  22,  1914.    To    18,820    ponnda    of 

•and  at  9c  per  bushel  $13.74 

The  evidence  for  plalntUt  tended  to  show 
that  the  last  Item,  of  January  22,  1914,  is 
made  up  of  five  items,  the  first  being  3,690 
pounds  of  sand  sold  and  delivered  on  said 
date;  the  second  and  third  of  8,560  pounds 
and  3,690  pounds,  respectively,  of  sand  sold 
and  delivered  on  January  30,  1914;  the 
fourth  of  3,690  pounds  of  sand  sold  and  de- 
livered on  February  5th;  and  the  fifth  of 
3,690  pounds  of  sand  sold  and  delivered  Feb- 
ruary 10,  1914.  PlalntitTs  evidence  as  to 
these  five  items  appearing  all  In  one  item  of 
January  22d,  and  the  last  on  the  account,  Is 
that  each  of  the  different  items  was  weighed 
on  the  scales  and  noted  on  the  scale  book  as 
they  were  hauled,  and  that  the  different 
dates  and  amounts  of  sand  sold  and  deliver- 
ed were  copied  onto  the  body  of  the  same 
ticket  The  account  was  made  up  from  the 
tickets,  and  this  ticket  of  January  22d  was 
Introduced  in  evidence,  and  shows  that  at  the 
bead  It  is  dated  January  22d,  but  In  the  body 
of  it  appear  the  other  dates  and  amounts  of 
sand  sold  and  delivered.  But,  even  with 
plaintiff's  explanation  that  a  part  of  the  Item 
appearing  as  of  date  of  January  22d  was  in 
reality  sold  and  delivered  on  February  10th, 
the  bank's  position  Is  that  no  sand  of  this 
Item  and  no  lime  of  the  other  two  items  of 
February  10th  went  into  said  building,  and 
therefore  the  lien  must  fail.  At  the  same 
time  the  bank  building  was  being  erected, 
Puhr  &  Schimp  were  erecting  two  other 
buildings,  one  on  each  side  of  or  very  near  to 
the  bank  building,  and  plaintiff  Lee  Bennlng 
furnished  materials  to  all  three  buildings. 
The  evidence  for  plaintiff  shows,  however, 
that  care  was  exercised  to  keep  the  account 
for  materials  furnished  for  each  Job  separate 
and  distinct  from  the  others,  and  there  is 
now  no  contest  over  the  question  whether 
the  other  items  of  the  account  relied  on 
■  went  Into  the  bank  building;  the  defendant 
In  this  court  centering  its  attack  solely  upon 
the  point  that  the  materials  In  the  last  three 
Items  were  not  shown  to  have  entered  Into 
the  construction  of  the  building. 

[1-31  Whether    materials    were    furnished 


and  entered  into  the  constmction  of  a  build- 
ing, and.  If  so,  when,  are  aneatl«His  of  fact, 
and  the'  findings  thereon  of  the  court,  atttlDg 
as  a  trier  of  tbe  facts,  are  binding  upon  na 
if  there  is  any  substantial  erldenoe  to  sup- 
port them.  St  IjOuIs  Sash  Se  Door  Works  r. 
Tonkins,  188  Mo.  App.  1,  8,  173  S.  W.  47. 
The  question  therefore  Is  whether  there  is 
any  substantial  evidence  to  support  the 
court's  findings.     We  think  ttiere  la. 

It  was  shown  In  evidence  that  care  was 
used  to  keep  tbe  materials  for  each  Job  sep- 
arate; that  when  tbe  materials  were  sent 
out  from  the  store  on  the  drays,  tickets  were 
made  out  on  wblch  was  designated  tbe  bnildr 
ing  for  which  they  were  intended.  These 
tickets  were  signed  by  the  drayman,  who  tes- 
tified that  he  d^vered  tbe  materials  at  the 
bank  building  on  the  dates  specified  in  the 
tickets.  The  tickets  themselves  were  intro- 
duced and  showed  the  items  of  materials,  the 
bank  building  for  which  they  were  sold,  the 
date  they  were  sold,  and  the  signature  of  the 
drayman.  It  is  true,  the  drayman  admitted 
on  cross-examination  that  be  could  not  re- 
member the  delivery  of  any  spedfle  article  in- 
dependent of  the  tickets  themselves;  but  In- 
asmuch as  he  swore  that  he  was  careful  to 
deliver  every  article  according  to  tbe  build- 
ing designated  on  the  ticket  this,  in  connec- 
tion with  tbe  tickets  themselves  and  the  oth- 
er testlmmiy  concerning  them,  was  sufflcient 
to  enable  the  trial  court  to  find  that  be  did 
deliver  the  stuff  to  the  bank  building.  And 
the  mere  fact  that  the  drayman  could  not  re- 
member the  delivery  of  any  article  to  the 
bank  building,  Independently  of  the  ticket 
would  not  destroy  his  testimony.  The  de- 
livery was  during  1913  and  the  first  month 
and  ten  days  of  1914,  while  tbe  trial  at  which 
the  drayman  testified  was  in  June,  1915.  It 
would  have  been  remarkable  If  he  had  re- 
tained an  Independent  memory  of  each  par- 
ticular or  of  any  parUcolar  ordinary  ar- 
ticle delivered  by  him  to  the  bank  building 
in  oontradistlnction  to  those  delivered  to  the 
other  buildings. 

But  the  contractor  and  the  subcontractors 
were  for  some  reason  removed  from  tbe  work 
by  the  architect  before  the  building  was  fol- 
ly completed;  and  appellant  contends  that 
on  P^ruary '  10th,  when  plaintiff  claims 
to  have  delivered  tbe  last  items,  the  subcon- 
tractors had  ceased  work  on  tbe  building,  or 
at  least  had  so  nearly  con«>leted  tbe  build- 
ing that  they  could  not  have  used  tbe  mate- 
rial claimed  to  have  been  furnished  on  that 
day,'  and  that  they  thereafter  did  no  work  od 
it,  their  contract  having  been  canctied  by  the 
architect  Tbe  contractors  themselves  did 
not  testify,  and  the  only  evidence  to  tbe  ef- 
fect that  no  sand  or  lime  was  used  on  or  aft- 
er the  10th  of  February  comte  from  the  ai^ 
chltect  and  the  contractor  he  got  to  finish  the  | 
Job,  and  their  testimony  shows  that  It  is  no 
more  than  t^ir  eonclnsion  that  no  such  ma- 
terials were  used.  The  cashier  of  tbe  bank 
testified  that  hs  was  i^.  poaltlTa  whether 
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Pnbr  tc  8cUiB|)  wen  at  work  on  the  building 
OD  the  lOth  or  not,  but  tbat  tbey  were  at 
work  there  on  the  llth,  and  he  thought  they 
worked  there  on  the  10th.  He  was  certain 
tb^  did  not  work  after  the  llth.  The  ar- 
chitect swore  he  came  down  from  Kansas 
Ci^  on  the  llth,  readilng  Odessa  about 
noon;  that  Puhr  &  Schlmp  were  then  en- 
gaged In  putting  the  top  stone  work  on  and 
bad  practically  flnlahed  the  bnUdlng;  that  he 
Immediately  ordered  the  upper  portion  of 
the  front  part  to  be  taken  down;  and  that 
on  the  ISth  he  canceled  their  contract  His 
erldence  shows  that  the  stone  work  was 
backed  by  brick,  and  be  did  not  know  wheth- 
er lime  was  used  In  the  mortar'  for  the  brick 
or  not,  bat  that  he  coald  not  ace  vtliere  the 
subcontractors  could  faaTe  used  the  lime 
claimed  to  have  been  dellTered  on  the  10th 
If  they  had  followed  their  contract  and  used- 
cement  as  the  spedfloatfams  required.  He 
also  admitted  that  he  did  not  know  how  much 
of  lime  and  sand  they  had  used  before  he  got 
down  there. 

The  architect's  contractor  who  finished  the 
Job  admitted  that  Puhr  &  Schlmp  built  the 
wall  with  lime  mortar  and  that  they  were  us- 
ing mortar  made  of  lime  and  sand  on  the 
llth  when  he  got  there  at  noon.  However, 
the  testimony  of  the  architect  and  of  his 
contractor  was  that  the  brick  and  stone  work 
on  the  upper  front  part  down  to  the  capitals 
were  torn  out  for  the  reason  that  such  part 
would,  in  their  opinion,  have  fallen  down  in 
less  than  two  years.  And  defendant's  Idea 
seems  to  be  Oiat,  eren  tf  the  Hme  and  sand 
furnished  oa  February  10th  were  used  by 
Puhr  &  Schlmp  In  the  construction  of  this 
portion  torn  out  and  rebuilt,  stlU  the  one 
who  famished  sudi  material  coaM  daim  no 
lien  tberefor,  dtlng  Shine's  Bx'x  r.  Heim- 
berger,  60  Mo.  App.  174,  In  support  there- 
of. In  that  case  the  bulldlag  for  which  the 
material  In  suit  was  furnished  had  been 
blown  out  ot  existence  by  a  cyclone,  and  none 
of  the  old  material  went  Into  the  reconstruct- 
ed building.  Hence  there  was  no  building, 
in  the  construction  of  which  the  materials 
in  suit  were  used,  to  which  a  Uen  could  pri- 
marily attach,  and,  since  a  lien  affects  the 
real  estate  only  inddentally  through  the 
building  In  which  the  materials  are  used, 
one  who  furnished  materials  for  the  destroy- 
ed building  could  not  dalm  a  Uen  on  either 
the  new  building  or  the  land,  where  none  of 
the  old  materials  were  used  In  the  recon- 
struction, unless  the  contract  spedflcally  so 
provided.  Sudi  Is  not  the  situation  here, 
howeyer.  In  Meyer  ▼.  Sdunldt,  130  Mo.  App. 
333,  109  S.  W.  832,  it  was  held  that  it  is  not 
Incumbent  upon  the  one  furnishing  the  mate- 
rials to  ascertain,  on  peril  of  acquiring  no 
Uen,  that  the  material  is  of  the  kind  called 
for  In  the  contract  between  the  owner  and 
the  oontraclors  other  than  the  materialman. 
It  might  seem  that,  on  the  same  prlndple, 
a  materialman  who,  In  good  faith,  famish- 
ed materials  for  a  building  and  whldi  were 


used  therein,  should  not  lose  his  Uen  there- 
for merely  because  the  subcontractor  did  a 
portion  of  bis  work  poorly  and  that  portion 
was  torn  out  and  ordered  reconstructed. 
However,  we  need  not  dedde  this  question, 
since  in  the  case  at  bar  It  is  clear  that  the 
brick  which  were  torn  out  of  this  poorly  con- 
structed part  were  used  In  the  reconstruc- 
tion thereof,  at  least  all  that  were  not  bro- 
ken In  taking  them  down.  The  cashier  of 
the  bank  testified  that  he  thought  the  brick 
were  all  re-used  In  such  reconstruction.  And 
the  ardiltect,  defendant's  witness,  said  they 
were  so  used  except  those  broken.  The  evi- 
dence was  that  Bennlng  furnished  all  the 
brick  for  the  building,  a  number  of  Items  for 
which  entered  Into  the  account  sued  on. 
Now,  for  Uen  purposes,  the  date  the  material 
is  pnt  into  the  building  determines  the  ac- 
crual of  the  Indebtedness  therefor,  as  against 
the  building.  United  States  Water  Co.  v. 
Sunny  Slope  Bealty  Ck).,  162  Mo.  App.  300, 
133  S.  W.  371. 

There  was  ample  evidence  that  Bennlng 
furnished  the  brick  and  that,  of  the  brick 
torn  out  of  the  badly  constructed  part,  most 
of  them  were  used  in  the  reconstruction.  It 
no  Uen  can  be  had  for  the  material  that  did 
not  become  a  permanent  part  of  the  finished 
building,  then,  under  the  prindple  announc- 
ed In  the  Sunny  Slope  Case,  supra,  the  date 
the  brick  went  back  finally  and  permanently 
into  the  buUdlng  determines  the  date  of  the 
accrual  of  the  Indebtedness,  so  far  as  con- 
cerns the  buUdlng  Itsdf  and  the  dalm  for 
Uen  thereon.  This  date  was  concededly  after 
the  0th  of  February  and  within  the  four 
months,  so  that,  if  the  views  herein  express- 
ed are  correct,  there  Is  no  question  but  tbat 
so  far  as  the  building  Is  concerned,  the  In- 
debtedness aocrned'  dearly  within  the  four 
ifaonths.  It  is  true,  the  new  contractor  says 
he  used  no  material  except  that  which  he 
himself  procured,  but  his  testimony  does  not 
bind  the  trial  court  The  weight  and  credi- 
bility of  the  testimony  was  for  the  trier  of 
fact  to  determine. 

Under  all  the  facts  and  drenmstances  dls- 
dosed  by  the  record  to  support  the  finding 
of  the  trial  court,  we  are  not  authorized  to 
disturb  that  findliog  or  to  say,  as  a  matter 
of  law,  that  there  Is  no  evidence  that  any 
materials  sold  and  delivered  by  plaintifT  went 
into  the  construction  of  said  building  after 
February  9th.  The  evidence  more  than 
comes  np  to  the  degree  of  strictness  of  proof 
required  in  many  of  the  cases.  Darlington 
Lumber  Oa  v.  Harris,  107  Mo.  App.  146,  161, 
80  S.  W.  688 ;  Moon  v.  Brown,  172  Mo.  App. 
618,  626,  168  S.  W.  79;  Badger  Lumber  Co. 
V.  Hn^lebach,  109  Mo.  App.  646,  83  S.  W. 
546;  O'NeU  Lumber  Co.  v.  OreCTet.  164  Mo. 
App.  8S,  133  S.  W.  118;  Banner  Lumber  Ca 
V.  Robson,  182  Mo.  App.  611.  168  S.  W.  244. 

[4,  E]  It  Is  urged  that  there  Is  a  misjoin- 
der of  parties  because  the  facts  do  not  dis- 
dose  a  case  permitting  a  suit  under  the 
act  Of  April  8,  1911  ^(Laws^l^l^^^l^i. 
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Puhr  ft  Scblmp  have  not  complained  and  did 
not  appeal.  The  appellant  bank  raised  no  ob- 
jection before  trial,  but  made  tbe  point  in  Its 
motion  in  arrest  that : 

"The  petition  seeks  to  establish  and  enforce 
tVFo  separate  and  independent  mechanics'  liens 
in  ope  action,  and  is  not  such  a  suit  as  is  au- 
thorized by  law  for  the  enforcement  of  me- 
chanics' liens." 

Waiving  the  question  whether  this  Is  the 
proper  way  to  save  the  point  that  the  facts 
do  not  bring  the  case  within  the  act  of  1911 
(since  the  motion  in  arrest  goes  only  to  de- 
fects appearing  on  the  face  of  the  record 
proper),  we  think  the  case  was  within  the 
terms  of  tbe  act.    It  says: 

"Any  and  all  liens  in  this  article  provided  for 
may  be  adjudicated  and  determined  •  •  •  in 
one  action,"  etc. 

The  next  sentence  provides  that  "snCh  ac- 
tion shall  be  an  equitable  action  for  the  pur- 
pose of  determining  the  various  rights,"  etc., 
of  all  persona  interested.  In  other  words, 
the  Legislature  Intended  to  do  away  with  a 
multiplicity  of  suits,  minimize  the  costs,  and 
simplify  the  manner  of  enforcing  mechan- 
ics' liens,  by  providing  for  the  settlement  of 
all  controversies  in  one  action.  The  statute 
is  not  limited  to  any  particular  situation  in 
which  liens  may  exist,  but  applies  to  any  and 
all  liens. 

The  Judgment  Is  affirmed.  Tbe  other  Judg- 
es concur. 


60BEN  V.  MUBREI/L.     (No.  12110.) 

(Kansas  City  Court  of  Appeals.     MissonrL 

Dec.  18,  1016.     Rehearing  Denied 

Dec.  29,  1916.) 

1.  Tbial   «s>368  —  AoBEXD    Statkicent    of 

rACTS. 

An  speed  statement  of  facts  Is  like  a  spe- 
cial verdict,  and  must  contain  every  essential 
element  without  any  omission  and  without  doubt 
or  ambiguity  to  support  the  judgment. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  880 ;    Dec  Dig.  «s»368.] 

2.  Elkctions  «=»291  -^  QuALiriCATioS— Pbk- 

SUMPTION  AND  BCSDEN  OF  PROOF. 

Where  studrats  were  allowed  to  vote  by  the 
election  officers  o£  a  city  they  would  be  pre- 
sumed to  be  legal  voters,  and  it  would  not  be 
enough  to  destroy  such  presumption  to  show 
that  they  were  students  going  to  school  in  the 
city,  as  the  fact  that  one  goes  into  a  city  only 
for  the  puriwse  of  going  to  school  does  not  con- 
clude the  question  whether  he  is  a  legal  voter, 
and  the  burden  to  show  that  he  is  not  a  quaU- 
fied  voter  is  on  one  contesting  his  vote. 

[Ed.    Note.— For  other   cases,   see    Elections, 
Cent.  Dig.  {  286;    Dec  Dig.  <S=»291.] 

3.  Elections  <9=»7«-<3ualification  or  Vor- 
'  IBS — Residenck — Intention. 

Whether  a  student  intends  to  reside  at  the 
place  to  which  he  comes  to  attend  school  is  a 
question  of  intention,  not,  however,  determined 
conclusively  by  his  testimony. 

[E^d.   Note.— For  other  cases,   see  EHectiona. 
Cent.  Dig.  {  72 ;   Dec.  Dig.  €=76.] 

4.  Elections  €i=976— QoAUFicAxiORe  of  Vot- 

EBS— SrUDENTS — "RESIDENCE.'' 

Students  who  left  thdr  places  of  residence  I 
and  came  to  a  city  for  the  sole  purpose  of  be- 1 


coming  students  at  an  institution  of  learning, 
with  the  intentioB  of  remaining  three  years,  and 
of  then  locating  at  {daces  elsewhere  for  the  prac- 
tice of  osteopathy,  and  who  never  changed  their 
Intention  of  leaving  the  city  as  soon  as  their 
course  of  study  was  completed,  and  whose  inten- 
tion if  any,  to  become  residents  atnd  voters  was 
not  evidenced  by  anything  more  than  their 
physical  stay,  did  not  lose  their  old  residence 
nor  gain  'a.  new  residence^  as  "residence"  mast 
have  some  connection  or  identification  with  tbe 
community,  and  implies  at  least  an  indefinite 
and  not  merely  a  temporary  stay,  and  hence 
were  not  entitled  to  vote  at  a  city  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  72 ;   Dec  Wg.  ig=>76. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Residence.] 

Appeal  from  Oircnit  Court;  Adair  County ; 
C.  D.  Stewart,  Judge. 

Election  contest  by  O.  A.  Goben  against 
Charles  B.  Murrell.  Judgment  for  contestee, 
and  contestant  appeals.  Judgment  rerersed, 
and  Judgment  entered  for  contestant 

H.  F.  Millan,  J.  C.  Fugate,  and  A.  Doneg- 
hy,  all  of  Klrksville,  for  appellant  Camp- 
bell A  EIUbou,  Weatherby  &  Prank,  and  J.  A, 
Cooley,  ail  of  Klrksville,  for  respondent. 

ELLISON,  P.  J.  Contestant  Goben  and 
contestee  Murrell  were  opposing  candidates 
for  mayor  of  the  city  of  Klrksville,  tbe  lat- 
ter being  elected  on  the  face  of  the  returns. 
Contestant  Instituted  a  contest  of  the  elec- 
tion, and  the  Judgment  In  the  trial  court  was 
against  him.    He  appealed. 

Tbe  ground  of  the  contest  ia  that  200  stu- 
dents of  the  American  School  of  Osteopathy 
in  Klrksville  voted  for  the  contestee  whom 
the  contestant  charges  were  not  legal  voters, 
in  that  they  had  not  resided  in  such  city 
more  than  60  days  prior  to  the  election.  The 
case  was  submitted  to  the  trial  court  upon 
the  following  agreed  statement  of  facts,  nei- 
ther party  asking  declarations  of  law,  and 
it  was  not  necessary  that  he  should  do  so, 
Tl2.: 

*****  That  at  a  primary  election  held  in 
said  aty  on  the  2l8t  day  of  March,  1916,  con- 
testant and  contestee  were  duly  and  regularly 
nominated  as  candidates  for  the  office  of  mayor 
of  said  city.  That  the  two  candidates  above 
mentioned  were  the  only  candidates  voted  on  for 
the  office  of  mayor  at  the  regular  city  elecdon 
held  April  4,  1916.  That  the  votes  cast  at  said 
general  city  electicHi  for  said  candidates  were 
officially  counted  on  the  6th  day  of  April,  1916, 
and  by  official  count  and  returns  it  showed  a 
total  vote  for  G.  A.  Goben,  contestant,  of  770, 
and  a  total  vote  for  Charles  E.  Murrell,  con- 
testee, of  804;  the  face  of  such  returns  show- 
ing that  Charles  E.  MurreU,  contestee,  received 
a  majority  of  the  votes  cast  at  said  election,  and 
that  thereafter  a  certificate  of  election  was  is- 
sued to  said  Charles  E.  Murrdl,  contestee,  and 
that  he  thereupon  entered  into  his  duties  oi 
mayor  of  said  aty  and  is  now  filling  said  office. 
It  is  further  agreed  that  the  contestant  possess- 
ed at  all  of  said  times  herein  mentioned,  and 
does  now  possess,  all  of  the  qaalifications  requir- 
ed by  law  for  the  office  of  mayor  of  the  said  dty 
of  Klrksville.  It  is  further  agreed:  That  at 
the  election  held  on  the  4th  day  of  April,  1916, 
there  were  cast  and  counted  for  tbe  oontastee 
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more  tban  200  votes  cart  by  persona  who  came 
to  the  dty  of  KirkavUle  from  their  respective 
homes  cudcI  places  of  residence  outside  of  the  aty 
of  Kirksville  and  Ada;iT  county.  Mo.,  and  were, 
before  and  at  the  time  of  leaving  their  said 
homes  and  places  of  residence  to  oome  to  Kirks- 
ville, residents  ot  thra  places  frran  whence  they 
came.  That  said  peraons  csme  to  Kirks- 
ville for  the  sole  purpose  of  becoming  students 
at  the  American  School  of  Osteopathy,  an  insd- 
tution  of  learning  located  at  said  dty,  with  the 
intention  of  remaining  in  said  school  three  yews, 
and  of  then  locating  at  places  eUewhew  for 
the  practice  of  osteopathy.  That  they  did  bo 
become  students  in  said  school  and  were  auon 
students  at  the  time  of  said  election  and  time 
of  voting,  and  had  be«i  such  students  in  said 
school  for  one  year  next  before  said  election, 
and  that  each  of  said  persons  voted  in  tiie  re- 
specttye  wards  in  which  they  lodged  during 
said  time.  That  said  perscms  have  never  al- 
tered their  intentions  of  leaving  the  cvs  of 
Kirksville  as  soon  as  their  course  of  study  at 
said  school  shall  have  been  completed.  That 
the  names  at  the  persons  who  cast  the  200  votes 
above  mentioned  are  set  dut  in  contestant's  no- 
tice of  election  contest,  filed  in  this  cause.  It 
is  further  agreed  that  the  said  persons  so  voting 
at  said  election  were  quaUfled  voters  at  said 
election  if  they  were,  at  the  time  of  said  Sec- 
tion, legal  readenta  of  aaid  city  of  KirkavUl^ 
within  the  meaning  of  the  election  laws  of  the 
BtaU  of  Missouri.    •    •    ♦ 

[1]  An  agreed  statement  of  facta  la  liie  a 
special  verdict,  and  it  must  contain  every 
essential  element,  without  any  omission  and 
without  doubt  or  ambiguity  to  support  the 
Judgment  Gage  v.  Gatep,  62  Mo.  412;  Carr 
v.  Levrla  C5oal  Co.,  96  Mo.  149,  156,  8  S.  W. 
907,  9  Am.  St.  Bep.  328;  Hughes  v.  Moore, 
17  Mo.  Aj)p.  148,  155;  Moore  y.  Henry,  18 
Mo.  App.  35,  40. 

If  the  Judgment  iUM  been  rendered  against 
the  complaining  party  and  he  appeals,  he 
must  be  supported,  unequlvocaUy,  on  every 
essential  point  In  his  case,  by  the  agreed 
statement;  otherwise  the  Judgment  should 
be  that  the  defendant,  or  contestee,  will  be 
entitled  to  a  discharge. 

[2,  S]  Now  In  this  case  the  students,  hay- 
ing been  allowed  to  vote  by  the  election  offi- 
cers, are  presumed  to  be  legal  voters.  Gass 
y.  Byans,  244  Mo.  329,  344,  149  S.  W.  628. 
It  Is  not  enough  to  destroy  such  presump- 
tion to  show  that  the  voter  was  a  student 
going  to  school  In  the  dty  where  he  voted 
(Gumm  y.  Hubbard,  97  Mo.  311,  320,  11  S. 
TV.  61,  10  Am.  St.  Rep.  312),  for  the  fact 
that  one  goes  Into  a  city  only  for  the  pur- 
pose of  going  to  school  does  not  conclude  the 
question  whether  he  Is  a  legal  voter.  He 
may  intend  to  reside  at  such  place.  It  Is  a 
question  of  intention,  not,  however,  deter- 
mined conclusively  by  his  testimony.  Hall 
V.  Schcenecke,  128  Mo.  661,  666,  31  S.  W. 
97;  Selbold  y.  Wahl  (Wis.)  169  N.  W.  646. 
The  onus  of  showing  that  he  was  not  a 
qualified  voter  Is  on  the  contestant.  South 
Mo.  Land  Co.  y.  Combs,  53  Mo.  App.  298; 
State,  to  Use,  y.  Hudson,  86  Mo.  App.  501, 
510;  GllUland  y.  Railroad,  19  Mo.  App.  411, 
419;  Appleman  y.  Sporting  Goods  Co.,  64 
Mo.  App.  71. 

[4]  In  this  ylew  o<  the  law,  has  the  con- 


testant, through  the  agreed  statement,  clear- 
ly shown  that  the  students  who  voted  for 
the  contestee  were  not  legal  voters?  We 
think  he  has.  He  has  shown  by  that  state* 
ment  that  they  left  their  places  of  resi- 
dence aiid  "canle  to  Kirksville  for  the  sole 
purpose  of  becoming  students  at  the  Ameri- 
can. School  of  Ostebpathy,  an  Institution  of 
learning  located  at  satd  elty,  with  the  in- 
tention of  remaining  In  said  school  three 
years  and  of  then  locating  at  places  el.se- 
where  for  the  practice  of  osteopathy ;  *  *  ♦ 
and  that  said  persons  have  never  altered 
their  intentions  of  leaving  the  dty  of  Kirks- 
ville as  soon  as  their  course  ef  study  at 
said  school  Shalt  have  been  completed."  That 
la  to  say,  they  came  to  Kirksville  not  to 
"reside,"  as  that  word  Is  understood  In  its 
application  to  the  qualification  of  voters,  but 
for  a  temporary  purpose,  which,  when  ac- 
complished, was  to  end  their  presence  there. 
Residence  must  haye  some  connection  or 
Identlflcatlon  with  the  community.  One's 
stay  sboald  at  least  be  Indefinite  and  not, 
as  shown  here,  for  the  mere  tempotary  pur- 
pose of  attending  school  and  then  immedi- 
ately leaving  to  locate  In  a  permanent  home 
elsewhere. 

Fry's  EHectlon  Case,  71  Pa.  802,  310,  10 
Am.  Rep.  698,  Is  much  like  this.  The  dls- 
cossion  Is  able  and  Interesting.  It  was  there 
said  (Italics  die  cenrt's)  thatr 

'TThe  stated  case  expressly  declares  that  the 
students  referred  to  in  it  came  .to  AUentowB 
from  other  counties  for  no  other  purpose  than 
to  receive  a  collegiate  education,  but  intended 
io  Jeave  after  graduating.  It  is  evident  thnt 
the  college  was  not  their  true  and  pertnaacnt 
home ;  their  stay  there  was  not  to  be  indefinite, 
as  the  place  of  a  fixed  abode,  until  future  cir- 
cumstances should  induce  them  to  remove. 
Their  parpose  was  indefinite  definite)  and  tem- 
porary, and  when  accomplished  they  intended  to 
leave.  They  retained  their  original  domicile, 
for  the  facts  stated  show  that  they  never  lost  it. 
On  this  point  the  aathoritiea  are  in  entire  ac- 
cord." 

Continuing  (71  Pa.  811,  10  Am.  Rep.  698) 
the  court  further  said: 

"Having,  as  the  case  states,  come  to  AUen- 
town  for  no  other  purpose  than  to  receive  a  col- 
legiate education,  and  intending  to  leave  after 
graduating,  they  have  not  lost  their  home  dom- 
icile, and  coula  vote  there  on  returning  to  it 
though  they  should  not  re-enter  their  uther's 
house." 

Another  Instructive  case  is  Sanders  v. 
Getchell,  76  Me.  168,  165,  49  Am.  Rep.  606. 
In  the  course  of  discussion  of  the  law  as 
applicable  to  students  the  court  said: 

"It  is  clear  enough  that  residing  in  a  place 
merely  as  a  student  does  not  confer  the  fran- 
chise. Still  a  student  may  obtain  a  voting  resi- 
dence, if  other  conditions  exist  sufficient  to  tre- 
ate  it.  Bodily  presence  in  a  place  coupled  with 
an  intention  to  make  such  place  a  home  will 
establish  a  domicile  or  residence.  But  the  in- 
tention to  remain  only  so  long  as  a  student,  or 
only  because  a  student,  is  not  sufficient.  The 
intention  must  be,  not  to  make  the  place  a  home 
temporarily,  not  a  mere  student's  home,  a  home 
while  a  student,  but  to  make  an  actual,  real, 
permanent  home  there;  such  a  real  and  perma- 
nent home  there  as  he  might  have  elsewhere. 
The  Intention  must  n<rtLbe  conditioned  npon  or 
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limited  to  tbe  dazatiai  «2  ii»  acadeiaical  couna 
To  constitute  a  permanant  rdidence,  the  iutea- 
tion  must  be  to  remain  for  an  indefinite  period, 
regardless  of  the  length  of  time  the  student  ex- 
pects to  remain  at  the  cdlege.  He  geta  no  real- 
dence  because  a  student,  but  being  a  student 
does  not  prevent  hia  getting  a  residence  other- 
wise." 

And  the  same  view  Is  taken  ia  Vanderpoel 
T.  O'Hanlon,  08  Iowa,  246,  6  N.  W.  U»,  86 
Am.  Rep.  216. 

Under  our  election  law  a  student  neltfaer 
loses  bis  old  residence  nor  gains  a  new  one 
during  his  absence  from  tlie  former,  or  pres- 
ence at  the  latter.  It  Is  true  that  tUs  law 
does  not  preclude  his  beccMoalns  a  resldient 
and  Toter  at  the  school,  town,  or  dty,  tout 
his  IntentlMi  must  be  evidenced  by  scMmethlng 
more  than  Ms  mere  physical  stay  In  the 
place.  He  must  intend  to  make  It  his  bome 
— not  that  he  shall  ronain  for  life — bat  his 
home  indefinitely.  And  so  If  he  comes  Into 
the  place  for  the  tonporary  purpose  of  get- 
ting an  education  and  then  to  leave  for  oth- 
er parts,  be  baa  not  such  a  residence  as  en- 
titles blm  to  vote.  Matter  of  Qarvey,  147 
N.  Y.  117,  41  N.  B.  439. 

The  same  kind  of  residence  (except  In 
some  cases  as  to  length  of  time)  necessary 
to  make  a  legal  voter  will  qoall^  a  person 
to  bold  ofiBce.  Would  one  suppose  that  mere 
students  are  eligible  to  the  offices  at  tbe  lo- 
cality of  tbe  school?  Oltere  are  municipal- 
ities In  which  schools  are  k>cated,  where  the 
students  outnumber  the  dtlsens  proper. 
It  certainly  would  strike  one  as  extraor- 
dinary to  learn  that  It  was  In  tbe  power  of 
these  nontaxpaylng  sojourners  to  wrest  tte 
city  or  county  government  from  the  voice 
and  band  of  tbe  permanent  citlsens. 

We  think  tbe  agreed  statement  clearly  and 
unequivocally  diows  that  tbe  students  In 
question  were  not  qualified  voters,  and  that 
tbe  proper  finding  should  have  been  for  the 
contestant. 

The  Judgment  rendered  for  tbe  coatestee 
will  therefore  be  reversed,  and  a  proper  Judg- 
ment will  be  entered  hexe  tor  tb«  contestant. 
Tbe  other  Judges  concur. 


LTIMB  V.   PORNBT.     (No.  11961.) 

(Kansas  City  Court  of  Appeals,     MissonrL 
Dec  18k  1916.) 

1.  Triai,    4=3l91(Q)— AmoifoBirc  CX>i£iaioN 

— iNSTBUonosr. 

'  In  an  action  for  damages  in  a  collision  ba- 
tween  automobiles,  the  court  charged  that,  if 
the  cars  collided  near  a  curves  and  the  operator 
of  plaintiff's  automobile  failed  to  signal,  he  was 
guilty  of  negligence.  Under  any  view  of  the 
evidence  the  omission  of  plaintiff's  driver  to 
signal  could  not  be  said  to  have  had  any  place 
in  the  chain  of  causal  events  producing  the  col- 
lision. Seld,  that  the  instructioB  was  errone- 
ous. 

raw.  Note.— Pot  other  cases,  see  Trial.  C«it. 
Dfe.  S  429;    Dec.  Dig.  «=»l91(e).J 


2.  NzoUGKfca    ^mHOity    —    OoifTBIBUTOBT 
NkoUOXKOB— PLXi.DZNa. 

Where  the  avidenee  of  plaiatUf  iikUapntably 
dtaclosea  nesligeiio*  on  Us  part  as  a  •ontribu- 
tory  cause  of  th*  injuiy,  defaadaat  k  entitled 
to  a  pereau>torjr  instroetian,  whether  or  not 
be  has  ideaded  such  aeKligcDce  aa  a  defense. 

[Bd.  Note.— IVr  other  cases,  see  NegligoieB, 
Cent  Dig.  ff  203,  210;   Dec.  Dig.  «=»119(6).] 

8.  NaezjoxROB   «ssll9(S)   —  OoRniBiniOBr 

NvousxNos— PuLanma. 
Where  tlie  avMenoe  presents  eontributory 
negligence  on  plaintiff's  part  as  a  eantroverted 
issue  of  fact,  defeafant  cannot  avail  himself  of 
tbe  defense  without  Reading  it.  sinos  contribu- 
tory negligence  is  an  affirnumve  defrase  and 
most  be  aarmatively  pleaded. 

[Bd.  Note.— For  otber  easest  see  Negligence 
Cent.  Dig.  11  202,  210;    Dec.  Dig.  «=>U9(6)3 

Appeal  from  Ctreult  Omrt,  BandO^b  Coun- 
ty; A.  H.  Waller,  Judge. 

"Not  to  be  officially  pobUshed." 

Suit  by  J<An  liomk  against  Frank  Forney. 
Tbe  Jury  found  against  plaintiff  on  bis  canse 
of  action  and  against  defendant  on  bis  coun- 
terclaim, and  from  Judgment  sustaining 
plalntlfl*8  motion  for  sew  trial,  dtfendant 
appeals.    Judgment  affirmed. 

M.  J.  Ully  and  J.  W.  Wight,  both  of  Mo- 
berly,  for  appellant  Aubrey  B.  Hammett,  of 
Moberly,  for  respondent 

JOHNSON,  J.  naintur  sued  to  recover 
damages  resulting  from  tbe  wrecking  of  bis 
automobile  in  a  collision  with  an  automobile 
owned  and  operated  by  defendant  Defend- 
ant filed  an  answer  and  a  counterclaim  for 
tbe  damages  to  bis  car  in  tbe  collision  which 
he  alleges  was  caused  by  negligence  of  tbe 
driver  of  plalntUTB  car.  Tbe  Jury  found 
against  plaintiff  on  bis  cause  of  action  and 
against  defendant  on  bis  counterclaim,  but 
the  court  afterward  sustained  plalntUTs  mo- 
tlcm  for  a  new  trial  on  tbe  grounds  stated 
in  tbe  order  that  "tbe  court  erred:  First.  In 
giving  defendant's  Instruction  No.  l,"  and. 
second,  "in  amending  plaintlS's  Instruction 
No.  4  by  inserting  therein  tbe  words  "and 
without  negligence  on  the  part  of  tbe  driver 
of  plaintiff's  car  contributing  thereto,"  there- 
by submitting  to  tbe  Jury  tbe  issue  of  con- 
tributory negligence  on  platnttfTs  part  v^ere- 
as  no  such  issue  was  raised  by  tbe  i^ead- 
ings."  Defendant  appealed  from  the  Jndg- 
ment  allowing  tbe  new  trial 

The  collision,  In  which  both  cars  ware  bad- 
ly injured,  occurred  at  11:30  p.  m.  July  9, 
1914,  near  Huntsvllle  on  the  Huntsvllle  and 
Moberly  public  road  at  a  point  near  a  slight 
curve  In  tbe  road  around  the  dump  of  an 
abandoned  coal  mine.  Tbe  curve  and  some 
weeds  at  tbe  roadside  offered  obstructions  to 
tbe  view  of  the  road  ahead,  but  tbe  oolllaion 
occurred  after  defendant's  car,  which  was  go- 
ing west  bad  rounded  the  curve,  and  the  evi- 
dence at  both  parties  shows  beyond  question 
that  the  headlight  of  each  car  was  visible  to 
the  driver  of  tbe  other  in  ample  time  for  the 
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coUMoo  to  bave  been  avokled  bad  both  ob- 
served evm  reaaeoiible  care,  and  polata  to 
negligence  of  one  or  the  otber  ot  the  dtlveis 
as  tbe  proximate  caoae  ot  the  Ininiy.  The 
evidence  of  idaintiff  tends  to  show  that  the 
driver  of  hia  car,  which  was  occupied  by  six 
persona,  drove  at  moderate  speed  along  a 
course  om  the  extreme  right  of  the  traveled 
roadway;  that  defendant's  car  rounded  the 
curve  at  high  q;>eed  on  the  wrong  side  of  the 
road,  and,  pursuing  a  sinuous  course  aa  that 
side,  boie  down  ob  plaintUTs  ear,  striking  it 
broadside  about  the  middle;  that  defendant 
was  under  the  Influence  of  Intoxicants,  and 
that  he  failed  to  signal  for  tbe  curve.  On 
the  other  hand,  defendant's  evidence  throws 
the  sole  Manw  for  the  collision  on  the  driver 
of  plaintiffs  car.  It  tends  to  show  that  de- 
fendant ran  his  car  as  far  over  as  possible  on 
the  right  side  of  the  load,  that  the  oth» 
driver  approached  on  that  idde,  and  Just  be- 
fore the  collision,  swerved  his  car  around 
towards  the  southeast,  but  not  in  time  to 
prevent  the  collision. 

It  was  conceded  by  plaintiffs  witnesses 
that  tbe  driver  of  his  car  did  not  blow  a 
signal  for  the  curve  on  his  horn.  The  answer 
does  not  plead  contributory  negligence,  and 
the  parties  In  their  evidence  proceeded  on 
the  theory  that  there  was  no  issue  of  con- 
trlbntory  negligence  In  the  case,  but  that  the 
collision  was  caused  solely  by  the  gross  neg- 
ligence of  one  of  the  autolsts  while  the  oth- 
er was  in  the  ezerdse  of  the  highest  degree 
of  care.  . 

In  the  first  instruction  given  at  the  re- 
quest of  defendant  the  Jury  were  told  that: 

If  "said  cars  collided  near  said  curve,  then  It 
was  as  mi]<A  the  duty  of  the  operator  of  plain- 
tiff's automobile  to  give  a  timely  siimal  with 
Us  ben,  bom  or  ether  deviee  (or  signsHng  aa  it 
was  the  duty  of  defendant's  automobile,  and  you 
are  farther  instructed  that  it  is  admitted  by  the 
operator  of  plaintilTs  automobile  that  he  did  not 
^ve  aaefa  si^aal;  therefore.  If  yon  find  and  be- 
lieve from  the  evidence  ttwt  aai4  automobiles 
did  approach  eadi  other  around  a  curve  in  the 
biffhway  where  the  view  of  the  operator  of  plain- 
tiff's automobile  was  obstmeteo,  then  the  op- 
erator of  plaintiff's  automobile  was  guilty  of 
negligence." 

[11  l%e  driver  of  plaintiff's  ear  said  he 
was  IBO  or  176  feet  west  of  the  dump  when 
defendant's  car  came  around  the  curve  Into 
fnll  view,  and  that  before  that  he  had  seen 
tbe  reflection  of  the  headlight  and  knew  that 
a  car  was  coming.  He  had  no  need  of  a  sig- 
nal from  defendant,  and  in  the  testimony  of 
defendant  it  Is  Just  as  positively  stated  that 
the  approach  of  plaintiff's  car  was  known  to 
defendant  at  a  time  when,  as  he  endeavors 
to  show,  he  was  on  the  north  side  of  the 
roadway  as  far  over  as  he  could  go,  and  the 
slightest  care  on  the  part  of  the  other  driver 
would  have  averted  a  collision.  In  such  state 
of  case  it  Is  difllcalt  to  perceive  in  what  way 
a   signal  from  plaintiff's  driver  could  have 


altered  tbe  situation,  or  played  any  part  in 
pveventiag  a  c«Aislen.  The  statutes  (see 
Laws  l&U,  p.  826,  i  8)  require  that  "every 
person  operating  *  •  •  a  motor  vehicle 
on  the  public  blgfaways  of  this  state  shall 
also,  when  approaching  a  crossroad  outside 
the  Itonlta  of  a  dty  or  Incocporated  town  or 
vUlage,  •  •  •  sound  his  bell,  horn  or 
other  device  for  signaling  In  such  manner  as 
to  give  notice  and  warning  of  his  approach," 
but  do  not  require  such  signals  to  be  given  at 
other  places  in  the  road.  Without  any  stat- 
utory law  on  the  subject,  it  would  be  the 
duty  of  an  antolst,  on  entering  a  curve  where 
his  view  of  the  road  in  front  is  obstructed, 
to  run  hte  car  at  safe  speed  and  to  take  such 
other  precautions  as  the  exercise  of  the  high- 
est degree  of  care  would  prompt  an  ordinari- 
ly careful  and  prudent  man  to  take  under 
like  drcBUMtances.  Where  it  appears  from 
the  evidence  that  such  antolst  failed  to  give 
a  signal  by  bell  or  bofn  and  that  such  fail- 
ure was  a  proximate  cause  of  the  collision, 
the  qaestlon  ot  whether  or  not  It  was  neg- 
ligence becomes  one  -  of  fact  for  the  triers 
of  fact  to  detennlne,  but  In  the  present 
case  tbe  omission  of  plaintiff's  driver  to 
give  a  signal  caiuiot  be  said,  under  any 
view  of  the  evidence^  to  have  had  any 
place  in  the  chain  of  causal  events,  and 
no  hypothesis  according  It  such  dignity 
should  have  been  submitted  to  the  Jury.  The 
instructions  under  review  erroneously  assum- 
ed that  the  failure  of  plaintiff's  driver  to  give 
the  signal  on  approaching  the  curve  amount- 
ed to  negligence  in  law,  and  in  substance  and 
effect  was  a  peremptory  Instruction,  since 
the  facts  that  the  signal  was  not  given 
and  that  the  automobiles  did  approach 
each  other  around  a  curve  in  the  highway 
were  conceded.  The  court  did  not  err  in 
granting  a  new  trial  on  the  ground  of  prej- 
udicial error  in  this  instructloa 

[Z,  S]  In  view  of  another  trial  of  the  case, 
it  is  not  amiss  to  add  that,  since  contributory 
negligence  Is  not  pleaded  in  the  answer,  such 
negligence,  as  an  issue  of  fact,  should  not  be 
submitted  to  the  Jury.  Where  the  evidence 
of  plaintiff  indisputably  discloses  negligence 
on  his  part  as  a  contributory  cause  of  the 
Injury,  defendant  Is  entitled  to  a  peremptory 
instruction,  whether  or  not  he  has  pleaded 
such  negligence  as  a  defense,  but  where  the 
evidence  presents  such  negligence  as  a  con- 
troverted issue  of  fact  for  the  triers  of  fact 
to  determine,  the  defendant  cannot  avail  him- 
self of  that  defense  without  pleading  it,  since 
the  rule  is  well  settled  "that  contributory 
negligence  Is  strictly  an  afllrmatlve  defense, 
and  in  order  to  avail  a  defendant  it  must  be 
affirmatively  pleaded."  Hudson  v.  Hallway, 
101  Mo.  )oc.  dt  29,  14  S.  W.  16,  and  cases 
cited;  Hughes  v.  Railway,  127  Mo.  loc.  dt 
463,  30  8.  W.  127. 

The  Judgment  is  affirmed.    All  concur. 
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COLLINS  et  aL  r,  JOHN  PFINGSTBN 
LEATHER  CO.    (No.  14508.) 

(St  Louis  Court  of  Appeals.     MissourL     Dec. 
30,  1916.    Rehearing  Denied  Jan.  16,  1017.) 

1.  Replevin  «=3l2(2)— Set-Off— Libw  Rioht. 

In  replevin  for  hides  tanned  into  leather  by 
defendant  for  plaintiffs  on  a  contract,  the  de- 
fense being  lien  thereon  for  such  tanning,  plain- 
tiffs could,  in  their  reply,  not  only  dispute  the 
claimed  indebtedness,  but  also  claim,  by  way  of 
set-off  or  recoupment,  a  larger  amount  owing 
by  defendant  on  indebtedness  growing  out  of  the 
contract  on  which  the  lien  claim  was  founded, 
since  this  would  affect  defendant's  right  of  lien. 
[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  S  106;    Dec.  Dig.  «=>12(2).] 

2.  Liens  <S=»16— "Waivee  of  Lten. 

The  mere  demand  of  an  excessive  sum  by  a 
creditor  holding  a  lien  does  not  dispense  with 
a  tender  or  waive  his  lien  for  the  sum  really 
due. 

[Ed<  Note.— For  other  cases,  see  Liens,  Cent. 
Diig.  $S  7-16;  Dec.  Dig.  «=5>16.] 

Appeal  from  St  Louis  Circuit  CJOurt;  Eu- 
gene McQulllln,  Judge. 

Action  by  W.  D.  Collins  and  another 
against  Jobn  Pfingsten  Leather  Company. 
From  Judgment  for  defendant,  plaintiffs  ap- 
peal.   Reversed  and  remsmded. 

Charles  E.  Morrow,  of  St  Louis,  for  ap- 
pellants. Arthur.  N.  Sager,  of  New  York 
City,  for  respondent 

THOMPSON,  J.  This  la  a  suit  In  replevin 
for  142  bales  of  leather.  The  petition  was 
filed  In  the  circuit  court,  dty  of  St  Louis,  on 
the  7th  day  of  February,  1913,  and  is  in  the 
usual  form,  accompanied  by  an  affidavit  that 
the  property  was  wrongfully  detained,  and 
that  its  actual  value  was  $4,000,  and  that  the 
plaintiffs  would  be  in  danger  of  losing  said 
property  unless  It  be  taken  from  the  posses- 
sion of  the  defendant  or  otherwise  secured. 
The  order  of  delivery  was  duly  made  by  the 
court,  and  thereafter  the  plaintiffs  gave  the 
sheriff  a  bond  In  the  stun  of  $8,000,  and  the 
sheriff  thereupon  took  the  property  and  de- 
livered it  to  plaintiffs. 

The  suit  was  originally  against  John 
Pfingsten  Leather  (Company,  Chicago  &  Alton 
Railroad  Company,  and  Columbia  Transfer 
Company,  but  the  railroad  company  and  the 
transfer  company  simply  had  the  leather  in 
question  as  carriers,  and  by  stipulation  of  all 
of  the  parties  the  cause  was  dismissed  as  to 
those  two  defendants.  The  real  Issues  were 
raised  by  the  answer  of  the  defendant,  John 
Pfingsten  Leather  Company  and  the  reply  of 
the  plaintiffs  thereto. 

The  answer  of  the  defendant,  John  Pfing- 
sten Leather  Company,  alleged  that  it  was  a 
corporation,  and  that  the  plaintiffs  were  co- 
partners, and  alleged  that  on  or  about  the 
15th  day  of  August,  1912,  it  entered  into  a 
verbal  contract  with  the  plaintiffs  to  treat 
and  tan  at  its  tannery  in  Milwaukee,  Wis., 


certain  hides  to  be  fnmUhed  by  plalntlflis  at 
a  price  of  4  cents  per  square  foot,  and  that 
pursuant  to  that  contract  plaintiffs  famish- 
ed and  delivered  to  the  defendant  certain 
hides  which  were  treated  and  tanned  by  it 
and  converted  Into  leather,  and  that  after  this 
was  done  and  they  were  finished  and  ready 
for  shipment,  the  leather  was  bundled  into 
convenient  form  for  shipment,  and  aggregat- 
ed 142  bundles  and  contained  about  2-4.981  >4 
square  feet  of  leather;  that  on  or  about  the 
29th  day  of  January,  1913,  these  bundles  of 
leather  were  delivered  to  the  Goodrich  Trans- 
it Company,  a  common  carrier,  consigned  and 
billed  to  the  order  of  Itself  at  St  Louts,  Mo.. 
notify  the  plaintiffs,  and  that  when  tlie  said 
leather  so  billed  arrived  In  St.  Louis  and 
was  in  possession  of  the  (Thlcago  Sc  Alton 
Railroad  Company,  It  was  seized  by  the  sher- 
iff under  writ  of  replevin  and  given  Into  the 
possession  of  the  plaintiffs.  Defendant  fur- 
ther alleged  in  its  answer  that  the  plaintiffs 
were  not  entitled  to  the  possession  of  the 
leather,  for  the  reason  that  it  had  a  Hen  on 
the  leather,  under  the  law,  for  work  and  la- 
bor which  It  had  done  In  converting  said 
hides  into  leather,  which  lien,  at  the  agreed 
price  of  4  cents  per  square  foot,  amounted  to 
the  sum  of  $999.26,  and  that  the  defendant 
had  the  right  of  possession  of  said  leather  to 
satisfy  its  claim  for  that  amount;  therefore 
defendant  prayed  Judgment  against  the  plain- 
tiffs for  the  possession  of  the  142  btmdles  of 
leather  and  for  damages  in  the  sum  of  $500. 
or  in  the  event  the  plaintiffs  were  unable  to 
restore  the  leather,  Judgment  was  asked 
against  the  plaintiffs  and  each  of  them  in  the 
sum  of  $999.26,  with  Interest  and  $500  for 
damages. 

To  this  answer  the  plaintiffs  filed  a  reply, 
in  which  they  admitted  that  the  defendant 
was  a  cori)oratlon  doing  business  in  Milwau- 
kee, Wis.,  and  that  they  had  furnished  the 
hides  from  which  the  142  bundles  of  leather 
were  made.  Involved  in  this  case,  and  admit- 
ted that  on  or  about  the  29th  day  of  Janu- 
ary, 1913,  the  defendant  had  shipped  the  142 
bundles  of  leather  from  Milwaukee  to  St. 
Louis,  consigned  to  the  order  of  Itself,  notify 
plaintiffs,  and  admitted  that  they  had  taken 
possession  of  the  leather  under  a  writ  of  re- 
plevin. Plaintiffs,  further  replying,  stated 
that  on  or  about  the  22d  day  of  August 
plaintiffs  and  defendant  had  entered  Into  an 
oral  contract  .whereby  the  defendant  agreed 
to  treat  and  tan  hides  which  were  to  be 
bought  and  furnished  by  the  plaintiffs,  at  a 
price  of  4  cents  per  square  foot  for  grain 
leather  and  1^  cents  per  square  foot  tor 
split  leather,  and  that  by  the  terms  of  said 
oral  agreement  the  defendant  was  to  pay  in- 
terest to  the  plaintiffs  at  the  rate  of  6  pn 
cent  per  annum  on  the  money  Invested  by 
the  plaintiffs  in  the  hides  pur<diased  and 
shipped  to  defendant  for  tanning  under  said 
contract,  and  also  interest  at  6  per  ctast,  per 
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Bimain  upon  any  rams  of  money  advanced  to 
defendant  by  plalntiffB  tar  any  reason  what- 
soever In  connection  with  said  contract,  and 
that  defendant  agreed  to  tan  all  hldea  In  a 
good  and  workmanlike  manner.  ITov  further 
reply  the  plalntlffa  stated  that  after  the  mak- 
ing of  said  oral  contract  and  pursuant  there- 
to, the  plalntUb  delivered  to  the  defendant 
at  Milwaukee,  Wis.,  certain  hides,  and  also 
purchased  and  held  certain  hides  imder  the 
contract,  for  defendant,  to  be  treated  by  It 
under  said  contract,  among  which  were  the 
leather  and  hides  In  question  in  this  suit,  be- 
ing 142  bundles.  The  plaintiffs  denied  that 
the  said  hides  were  duly  and  properly  tanned 
and  converted  Into  leather,  and  denied  that 
tbe  reasonable  value  for  so  treating  and  tan- 
ning these  142  bundles  was  4  cents  per 
square  foot,  or  any  other  sum,  and  alleged 
tbat  In  the  tanning  of  these  142  bundles  of 
hides  In  question,  the  defendant  so  treated 
tbem  that  they  became  damaged  and  depre- 
dated In  value  to  the  extent  of  $1,998.48,  and 
that  therefore  the  plaintiffs  Were  not  Indebt- 
ed to  the  defendant  in  the  sum  claimed  in  the 
answer,  or  any  other  amount,  and  that  there- 
fore defendant  had  no  Hen  upon  the  142 
bundles  of  leather  involved  in  this  controvert 
sy.  Plaintiffs,  replying,  further  stated  that 
at  the  agreed  price  of  4  cents  per  square  foot 
the  defendant  would  only  have  a  claim  for 
services  rendered  in  tanning  said  hides, 
amounting  to  1999.26,  and  that  at  the  time 
the  said  hides  in  suit  were  shipped  bill  of 
lading  was  attadied  to  secure  $1,666.68,  and 
this  was  an  exorbitant  and  unreasonable 
amount,  and  included  an  unjust  and  nonllen 
demand  which  was  grossly  excessive,  and  be- 
cause of  this  fact  defendant  had  no  lien  up- 
on the  142  bundles  Of  leather  involved  in  this 
case.  Further  replying,  the  plaintiffs  stated 
that,  after  entering  into  this  oral  contract, 
they  from  time  to  time  advanced  money  to 
the  defendant  on  said  contract,  which  was 
unpaid  at  the  time  this  suit  was  instituted, 
and  which  amounted  to  $762.54,  and  further 
alleged  that  plaintiffs  had  Invested  In  hides 
to  be  furnished  under  said  contract  the  in- 
terest on  which  at  the  rate  of  8  per  cent,  per 
annum,  In  accordance  with  the  terms  of  the 
contract,  amounted  to  $2,126.86,  and  this,  to- 
gether with  the  amount  advanced,  aggregat- 
ed $2,879.40,  which  was  due  and  owing  un- 
der said  contract  from  the  defendant  to  the 
plaintiffs  at  the  time  of  the  Institution  of 
the  suit,  and  that  therefore,  even  If  the  de- 
fendant had  a  claim  for  services  rendered  in 
tanning  the  hides  amounting  to  $999J26,  it 
shoald  be  deducted  from  the  amount  due 
from  defendant  to  plaintiffs  under  the  con- 
tract, and  that  defendant,  therefore,  could 
not  have  a  lien  upon  the  142  bundles  of  leath- 
er. Further  replying,  plaintiffs  alleged  that 
It  bad  delivered  to  defendant  under  said  con- 
tract certain  half  hides  to  the  number  of  1,- 
OlS,  and  of  the  value  of  $279.12,  which  de- 
fendant received,  bnt  negleeted  to  tan,  and 


converted  the  same  to  its  own  use,  thereby 
r^dering  defendant  further  Indebted  to  plain- 
tiffs. Further  replying,  the  plaintiffs  alleged 
that  it  delivered  to  defendant  certain  hides 
to  be  treated  wider  said  contract  to  the  value 
of  $2,618.78,  and  that  defendant  failed  to 
treat  said  hides  in  a  wwkmanlike  manner, 
but,  on  the  contrary,  in  the  process  of  tan- 
ning, they  entirely  ruined  them  and  rendered 
them  worthless,  and  that  because  of  that  fact 
the  defendant  was  indebted  to  the  plaintiffs 
in  tlie  sum  of  $2,618.78- for  said  hides  so 
ruined,  and  that  because  Of  that  fact  defend- 
ant had  no  lien  or  charge  against  the  hides 
involved  in  this  case. 

The  evidence  tended  to  show  that  the  de- 
fendant was  operating  a  tannery  In  Btllwau- 
kee.  Wis.,  and  that  In  August  1912,  Mr.  Col- 
lins, one  of  the  plaintiffs,  made  an  arrange- 
ment with  the  defendant  to  tan  hides  for  the 
plaintiffs.  The  contract  was  oral.  By  the 
terms  of  this  contract  it  was  orally  agreed 
between  the  plaintiffs  and  defendant  that 
the  plaintiffs  should  furnish  certain  hides  to 
the  defendant  to  be  tanned,  and  the  plaintiffs 
were  to  pay  the  defendant  4  cents  per  square 
foot  for  tanning  the  grain  leather  and  1^ 
cents  per  square  foot  for  tanning  split  leath- 
er. The  president  of  the  defendant  company 
Indicated  that  from  time  to  time  he  would 
have  to  have  money  advanced  to  him  by  the 
plaintiffs  to  carry  on  the  work  of  tanning  the 
hides  under  the  contract.  Plaintiffs  agreed 
to  advance  said  moneys  from  time  to  time, 
and  the  evidence  shows  that  some  advances 
were  in  fact  made.  Under  the  terms  of  the 
agreement  the  defendant  was  to  pay  the 
plaintiffs  6  per  cent,  interest  on  said  sums  so 
advanced,  and  also  was  to  pay  the  plaintiffs 
6  per  cent  Interest  on  the  moneys  invested 
by  the  plaintiffs  in  said  bides  which  were  to 
be  tanned  by  defendant  under  said  contract, 
and  it  was  further  agreed  that  after  the  tan- 
ning had  been  done  and  the  leather  was  sold, 
the  defendant  was  to  allow  plaintiffs  5  per 
cent,  for  selling  the  leather,  and  then  the 
profits  which  accrued  upon  the  selling  of  the 
leather,  if  any,  were  to  be  divided  equally 
between  plaintiffs  and  defendant.  It  was 
further  understood  that  the  leather  was  to 
be  tanned  by  defendant  In  a  workmanlike 
manner.  There  was  no  substantial  dispute 
between  the  parties  on  the  terms  of  the 
above  agreement  Under  these  arrangements 
the  plaintiffs  bought  and  shipped  to  defend- 
ant at  Milwaukee  for  tanning  certain  hides, 
among  others,  the  hides  from  which  the  142 
bundles  of  leather  involved  in  this  suit  were 
made. 

The  plaintiffs  offered  evidence  to  substan- 
tiate the  various  allegations  set  forth  in  its 
reply:  First  to  the  effect  that  the  hides 
from  which  the  142  bundles  of  leather  in- 
volved in  this  case  were  not  properly  tanned, 
resulting  in  the  leather  depreciating  $1,098.- 
48;  second,  that  defendant  was  indebted  to 
it  under  the-  contract  for  money  advanced 
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and  Interest  on  the  money  Invested  amount- 
ing to  12,879.40;  third,  that  defendant  had 
converted  certain  half  hides  to  Its  own  use, 
amonnting  to  $279.12 ;  and,  firarth,  that  de- 
fendant bad  damaged  other  hides,  fnmlshed 
under  the  contract.  In  the  process  of  tanning 
rendering  them  worthless,  which  were  of  the 
reasonable  value  of  $2,618.78. 

All  of  this  evidence  was  objected  to,  and 
the  objection  was  sustained  by  the  oonrt,  ex- 
cept the  evidence  to  the  effect  that  the  de- 
fendant had  treated  the  hides,  from  which 
the  142  bundles  of  leather  Involved  In  this 
case  were  made,  in  an  unworkmanlike  man- 
ner. The  court  allowed  evidence  offered  on. 
the  part  of  the  plaintiffs  tending  to  establish 
this  tact  to  be  admitted. 

The  defendant  contended  that  the  ecmdl- 
tlon  of  the  leather  of  the  142  bundles  involv- 
ed in  this  case  was  not  on  account  of  the 
tanning,  bnt  on  account  of  the  condition  of 
the  hides,  In  that  they  were  poor  and  it  was 
Impossible  to  make  good  leather  ont  of  them, 
and  defendanfp  evidence  tended  to  show 
this.  On  Instruction  ooverlng  this  (point 
alone,  the  case  went  to  the  Jury.  The  Jury 
found  a  verdict  in  favor  of  the  defendant. 
Plaintiffs  filed  a  motion  for  a  new  trial,  and, 
upon  it  bdng  overruled,  appeal. 

As  indicated  before,  the  trial  court  ruled 
that  the  plaintiffs  conld  only  show  the  dam- 
age to  the  hides  in  question,  If  any,  and 
whether  or  not  plaintiffs  had  paid  the  de- 
fendant for  tanning  the  particular  hides  in 
question,  and  ruled  that  the  plainttffs  conld 
not  show  that  the  defendant,  at  the  time  the 
suit  was  Instituted,  was  Indebted  to  the 
plaintiffs  for  sums  of  money  advanced  under 
the  contract  amounting  to  $752.04,  and  In- 
terest on  the  amount  Invested,  amounting  to 
$2,126.86,  or  that  defoidant  was  Indebted 
to  It  to  the  extent  of  $279.12  fbr  the  split  or 
half  hides  alleged  by  plaintiffs  to  have  been 
converted  to  defraidant's  own  use,  or  that 
defendant  was  Indebted  to  plaintiffs  in  the 
amount  of  $2,618.78  by  reason  of  having  Im- 
properly tanned,  spoiled,  and  rendered  worth- 
less certain  other  bides  delivered  by  plain- 
tiffs to  defendant  to  be  tanned  under  the  con- 
tract, and  refused  to  permit  the  plaintiffs  to 
show  the  state  of  the  account  between  the 
plaintiffs  and  defendant  under  the  contract, 
and  In  effect  ruled  that,  even  though  defend- 
ant was  indebted  to  plaintiffs,  it  had  a  right 
to  bold  the  hides  in  question  until  plaintiffs 
paid  defendant  for  tanning  the  same,  and 
that  plaintiffs  could  not  show,  by  way  of 
set-off  or  recoupment  or  otherwise,  any  other 
demand  or  claim  growing  out  of  the  contract 
against  defendant's  claim.  To  the  exclusion 
of  this  evidence  by  the  learned  trial  court 
the  plaintiffs  excepted  at  the  time,  and  now 
assign  error  for  the  same  in  this  court 

It  is  held  that  under  our  Code  the  terms 
"set-off  and  recoupment"  are  Indnded  within 
the  term  "counterclaim,"  and  the  distinction 
between  aet-off  and  recoupment  is  now  im- 


portant only  from  Che  fact  that  Che  former 
must  arise  from  contract  and  can  only  be 
need  in  an  action  founded  npam  coDtmct, 
while  the  latter  may  aiHring  from  a  wrong, 
provided  it  axon  oat  of  a  tnunaction  set 
forth  by  the  cUimant  or  cooneeted  with  tlie 
subject  of  Uie  actiOD.  Gordon  v.  Bniner,  49 
Mo.  670.  The  rule  of  the  earlier  cases  was 
that  a  set-off  or  recoupment  was  not  allow- 
able in  an  actloa  of  replevin  except  where 
equitable  relief  might  be  demanded  nnder 
exceptional  drcumstanceai  Macky  t.  Dlllln- 
ger,  73  Pa.  85;  PhllUpe  v.  Monges,  4  Whait. 
(Pa.)  226;  Warner  v.  Caulk,  3  "Whart  (Pa.) 
198;  Peterson  t.  Height,  S  Whait  (Pa.)  150; 
Patch  Mfg.  Co.  V.  KilUnger,  26  Pa.  Co.  Gt. 
B.  5S9.  This  waa  on  the  theory  that  the  ac- 
tion of  replevin  sounded  in  tort  for  the 
wrongful  detention  of  personal  peop&rty,  and 
that  set-off,  recoainnent,  or  counterclaim, 
whatever  might  be  Its  nature,  ooold  not  be 
pleaded  in  an  action  of  replevin,  tor  it  was 
reasoned  it  la  no  Justlflcation  for  a  tortlons 
act  that  the  tort-feasee  is  Indebted  to  the 
tort-feasor,  and  In  some  JurisdlctioDB  the 
flllug  of  a  connteitdalm  or  set-off  in  a  re- 
plevin suit  is  expressly  prohibited  by  statute. 
Sylvester  v.  Ammons,  126  Iowa,  140,  101  N. 
W.  782.  Since  the  adoption  of  the  Ck>de  In 
most  of  the  states,  the  doctrine  of  set-off 
and  counterclaim  has  undergone  mudi 
change.  At  first  counterclaims  were  held 
not  to  be  available  in  any  acticn  for  a  tort, 
and  therefore  not  in  rep^vln,  which  sounds 
in  a  tort  Qottler  v.  Babcock,  7  Abb.  Prac. 
(N.  Y.)  392.  But  this  rule  has  been  so  far 
modified  as  to  allow  the  interpositlcm  of  a 
oonnterclalm  in  the  full  sense  of  the  Code 
whether  arising  en  contract  or  based  upon  a 
tort  in  an  action  of  replevin  whenever  saofa 
counterclaim  or  Bet-<^  is  founded  apoa  a 
cause  of  action  arising  out  at  the  contract 
or  transaction  set  forth  in  the  complaint  aa 
the  foundation  of  the  plaintiff's  claim  or 
whenever  it  is  connected  with  the  subject 
of  the  action.  Beardon  v.  Hlgglns,  39  Ind. 
App.  363,  79  N.  E.  206;  Deford  t.  HutcdU- 
son,  45  Kan.  318,  26  Paa  641,  U  L.  B.  A. 
267;  Thompson  v.  Keseel,  30  N.  T.  383; 
Wilson  V.  Hughes,  94  N.  O.  182;  CSement  v. 
Field,  147  U.  8.  467,  13  Sup.  Ct  868,  37  I* 
Ed.  244.  In  this  Jurisdiction  the  following 
cases  are  to  the  same  effect:  McCormick 
Harvesting  Machine  Company  v.  HJll,  104 
Mo.  App.  544,  79  S.  W.  746 ;  Close  t.  Horst 
161  Mo.  App.  76,  131  S.  W.  701 ;  EOy  v.  Sut- 
ton, 177  Mo.  App.  646,  162  S.  W.  766 ;  BaU) 
V.  Talcott,  47  Mo.  848.  There  are  decisions 
in  which  this  right  of  conntendaim  Is  rec- 
ognized, but  in  whldi  the  facts  required  It 
to  be  enforced  only  bo  far  aa  necessary  to 
defeat  tine  plalntUTs  demand,  and  some  of 
tiie  dedsions  expressly  conftied  It  within 
that  limit,  and  deny  the  ri^it  to  obtain  af- 
firmative relief  im  the  oonnterdalm.  Jobn- 
son  V.  St.  tiouls  Butchers'  Supply  Company, 
60  Ark.  387,  30  S.  W.  42»i  Ames  iBon  Works 
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T.  Eea,  86  Ark.  4B0,  19  8.  W.  1063.  In  othear 
words,  In  these  dedsioDB  the  effect  of  tbe 
counterclaim  Is  purely  defensive,  and  no 
Judgment  Is  rendered  on  the  counterclaim. 
In  other  decisions  counterclaims  la  replevin 
suits  are  not  only  sustained,  but  enforced  to 
the  extent  of  granting  afBrmatlTe  relief  to 
defendants  by  Judgment  in  their  favor  for 
amount  above  the  amount  found  to  be  due 
the  plaintiff.  That  Is  to  say,  the  counter- 
claim Is  enforced  In  Its  proper  sense,  as  a 
separate  cause  of  action  in  favor  of  a  de- 
fendant, and  not  .merely  as  a  matter  of  de- 
totse  against  a  plaintiff's  case.  McCormlck 
Harvesting  Machine  Company  v.  Hill,  104 
Ma  App.  544,  79  8.  W.  746,  and  cases  there- 
in cited. 

The  McCtormiek  Harvesting  Machine  Com- 
pany, supra.  Is  the  leading  case  In  this  state 
upon  the  matters  Involved  herein.  This  was 
a  case  where  the  plaintiff  brought  replevin 
for  the  ix>ssession  of  certain  horses  and  cat- 
tle covered  by  a  chattel  mortgage,  given  by 
the  defendant  to  plaintiff.  The  defendant 
had  purchased  from  the  plaintiff  a  wheat 
tdnder,  and  gave  the  promissory  notes,  se- 
cured by  a  chattel  mortgage  on  the  horses 
and  cattle  In  questlcm.  The  defendant  In 
this  action  filed  a  counterclaim,  averring  that 
he  had  purchased  of  plaintiff  a  wheat  binder, 
and  had  executed  his  promissory  notes  there- 
for, secured  by  a  chattel  mortgage  on  the 
horses  and  cattle  In  question.  The  defendant 
paid  plaintiff  $42  on  the  notes,  which  were 
aecured  by  the  chattel  mortgage,  and  de- 
fendant further  alleged  that  the  plaintiff, 
without  legal  iHOcess,  had  taken  possession 
«f  tbe  binder,  of  the  valne  of  |126,  for  the 
purpose  of  applying  It  on  said  Indebtedness, 
and  that  defendant  had  overpaid  the  plain- 
tiff. On  trial  the  defendant  recovered  a 
Judgment  against  tbe  plaintiff  for  the  sum  of 
$87.50.  This  Judgmoit,  the  court  held,  un- 
der the  evld«ice  was  excessive,  because  it 
was  found  by  the  Jury  that  the  value  of  the 
machine,  taken  from  defendant  In  payment 
of  the  notes,  only  amounted  to  $87.60,  and 
that  defendant  had  paid  on  the  notes,  se- 
cured by  the  chattel  mortgage,  tbe  sum  of 
$42  In  cash,  making  a  credit  on  the  said 
notes  of  $129.60,  which  would  still  leave  the 
notes  unpaid,  but  the  court  distinctly  held 
tbat  tbe  defendant  liad  the  right  to  plead 
tbe  counterclaim,  and  would  have  been  enti- 
tled to  Judgment  in  its  favor  and  against  the 
plaintiff  if  tbe  evidence  had  shown,  as  de- 
fendant contended,  that  tbe  aggregate 
amount  of  cash  paid  on  tbe  notes,  secured 
by  the  mortgage,  and  tbe  value  of  the  ma- 
chine turned  over  by  defendant  to  plaintiff, 
bad  amounted  to  more  than  the  notes  secur- 
ed by  the  chattel  mortgaga  In  this  case 
Judge  Ckiode,  one  of  the  greatest  Jurists 
that  ever  sat  upon  any  bench,  held  that  the 
"subject  of  the  action"  was  neither  tbe  ani- 
mals mentioned  In  the  complaint,  nor  their 
nnlawful  detention,  but  vras  the  debt  and  tbe 
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chattel  mortgage,  and  the  idalntUTs  right 
to  tbe  property  d^ended  on  wbetber  or  not 
tbe  notes  had  been  paid  and  tbe  Hen  of  the 
mo.rtgage  thereby  destroyed,  the  Indebted- 
ness being  the  subject  of  the  action  and  Its 
existence  the  fact  in  dispute. 

[1]  In  this  case  the  plaintiffs  by  Its  reply 
disputed  the  Indebtedness  datmed  by  tbe 
defendant  for  which  It  had  a  lien  upon  tbe 
leather.  The  plaintiffs  claimed  tbat,  even 
though  tbe  defendant  had  properly  tanned 
tbe  bides  In  question  and  under  the  contract 
of  4  cents  per  SQuare  foot  had  a  claim  against 
the  plaintiffs  amounting  to  $999.26,  yet  plain- 
tiffs had  a  dalm  by  way  of  offset  or  recoup- 
ment against  defendant,  growing  out  of  the 
very  contract  which  was  the  foundation  (rf 
defendant's  Uen,  amounting  to  more  than  the 
amount  of  the  lien  claimed  by  defendant  We 
are  of  tbe  oidnlon  that  such  matters  may  be 
said  to  coBstitnte  a  cause  of  action  which 
arises  out  of  the  contract  which  is  the  fonn- 
datlon  of  the  defendant's  lien  as  set  forth 
by  It  In  its  answer  In  this  case,  and  Just  as 
It  would  be  a  defense  even  to  the  extoit  of 
affirmative  relief  If  tbe  defendant  were  su- 
ing for  -the  amount  It  claims,  so  it  Is  availa- 
ble here  as  an  offset  to  the  amount  claimed 
by  defendant  to  be  due  blm  under  the  con- 
tract and  for  which  be  has  a  lien  on  tbe 
leather.  Or,  again,  It  ml^t  he  said,  as  was 
said  by  Judge  Goode  In  the  McCormldc  Har- 
vesting Machine  Company  Case,  supra,  that 
the  subject  of  the  defendant's  claim  is  the 
indebtedness  claimed  to  be  due  from  plain- 
tiffs to  the  extent  of  $999.26.  If  plalntlSs 
did  not  owe  this  amount,  or  any  other 
amoimt,  to  defendant  for  work  and  labor 
done  and  materials  furnished  upon  the  hides 
In  question,  then  defendant,  nnder  the  facts 
of  this  case,  had  no  right  to  retain  them  in 
their  possession,  and,  as  we  understand  it, 
plaintiffs  offered  to  show  that  very  thing; 
In  34  Cyc.  page  1418,  in  speaking  of  this 
subject  It  Is  said: 

"If  a  coanterclaim  may  be  set  up  in  a  reply,  it 
can  be  only  to  defeat  a  recoveiy  on  a  counter- 
claim in  the  answer,  and  not  for  any  affirmative 
judgment  on  it" 

— and  it  Is  held  In  tbe  case  of  Townsend  t. 
Minneapolis  Gold  Storage  Company,  46  Mtam. 
121,  48  N.  W.  682,  that  where  In  an  action 
of  replevin  defendant  Justifies  the  detention 
np<xi  a  lien  claimed  for  storing  the  property, 
the  plaintiff  may.  In  order  to  defeat  the 
claim  of  lien,  allege  and  prove  damages  sus- 
tained by  him  to  the  property  stored  to  as 
much  as  or  more  than  tbe  amount  claimed 
to  be  due  for  storage. 

In  tbe 'case  of  Babb  t.  Talcott,  47  Mo.  S48, 
the  action  was  for  the  possession  of  a  quan- 
tity of  wheat,  and  the  defendant's  retention 
of  the  wheat  was  maintained  on  the  groimd 
that  be  had  a  lien  on  it  for  warehouse  charg- 
es. A  reply  was  filed  in  the  nature  of  a 
recoupment,  charging  that  some  40  bushels  of 
I  wheat,  while  in  possession  of  tbe  warehouse^ 
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were  loet  fhrongb  their  negligence,  canning 
damage  to  the  plaintiff  In  an  amonnt  eqnal 
to  their  charge.  That  recoupment  against 
the  defendant's  lien  In  faror  of  the  plaintiff 
was  approved  by  the  Supreme  Court 

The  case  of  Brown  t.  Buckingham,  11  Abb. 
Prac,  (N.  Y.)  387,  was  a  snlt  to  recorer  the 
poBsesslon  of  325  pounds  of  silk  which  were 
dellTered  to  the  defendant  for  the  special 
purpose  of  being  manufactured  Into  sewing 
silk,  and  which  had  been  so  manufactured, 
and  which  silk  the  defendant  illegally  de- 
tained after  demanded.  The  defendant  by 
answer  denied  the  plaintiff's  alleged  right  to 
the  possession  of  the  silk,  claiming  to  have  a 
lien  thereon  for  some  $900,  and  claimed,  also 
by  counterclaim,  that  some  time  previous  he 
had  sold  and  delivered  to  plaintiff  certain 
silk,  for  which  there  remained  due  to  him  the 
sum  of  $400,  and  averred  that  such  sale  and 
delivery  arose  out  of  the  contract  and  trans- 
action set  forth  in  the  c(Hnplalnt  as  the  foun- 
dation of  the  plaintiff's  claim,  and  was-  con- 
nected with  the  subject  of  the  action.  The 
plaintiff  demurred  to  the  answer  and  counter- 
claim. The  demurrer  was  sustained,  but  the 
court  held  that  if  the  answer  had  sufficiently 
and  fully  stated  that  the  silk  sold  by  defend- 
ant to  plaintiff  had  been  sold  and  delivered 
nnder  any  contract  which  Included  or  applied 
to  the  silk  demanded  by  the  plaintiff,  or  had 
set  forth  any  facts  connecting  In  any  way  the 
transaction  stated  in  the  complaint  with  the 
supposed  cause  of  action  stated  In  the  answer. 
In  that  event  It  would  have  been  available 
to  defendant,  and  the  answer  would  have 
been  good. 

We  believe,  therefore,  that  the  evidence  of- 
fered by  the  plaintiffs  to  support  the  allega- 
tions in  the  reply,  tending  to  show  that  the 
plaintiffs  were  not  Indebted  to  the  defendant 
for  work  and  labor  done  on  the  hides  tn  ques- 
tion under  the  contract  set  forth  In  the  an- 
swer and  r^ly,  was  improperly  excluded. 

[2]  When  the  leather  Involved  In  this  case 
was  originally  shipped  from  Milwaukee, 
Wis.,  the  defendant  claimed  that  the  plain- 
tiffs were  indebted  to  It  for  work  and  labor 
done  under  this  contract,  and  for  which  it 
had  a  lleni  on  the  hides  to  the  extent  of 
$1,666.68.  At  the  trial  the  defendant  ad- 
mitted by  its  answer  that  the  Indebtedness 
amounted  to  only  $990.26,  and  pKdntiffs 
maintain  that  since  the  defendant  claimed  a 
greater  amount  than  was  due,  it  thereby 
waived  its  lien,  if  It  ever  had  one,  and  that 
the  judgment  should  be  reversed.  In  26  Cyc. 
677,  It  Is  said: 

"The  mere  demand  of  an  excessive  sum  by 
a  creditor  boldinpt  a  lien  does  not  dispense  with 
a  tender  nor  waive  his  lien  for  the  sum  really 
due." 

In  Klrtley  v.  Morris,  43  Mo.  App.  loc.  dt 
ISl,  It  is  said: 

"Nor  ought  the  fact  that  he  claimed  there  was 
more  owinic  him  thnn  he  afterwards  claimed. 
Everett  v.  CoflSn,  6  Wend.  [N.  I.]  603  [22  Am. 


Dec.  5511;  Comstock  t.  MeCracker,  5S  Mich. 
128  [18  N.  W.  583].  Thoa^  there  is  auttaority 
contrary  to  the  latter  proposition,  I  am  indiiied 
to  the  opinion  that  claiming  a  lien  for  too  much 
is  not  a  waiver  of  the  rightful  Ben.  If  the  arti- 
■an  claims  more  than  his  legal  right,  the  de- 
mandant should  tender  him  the  sum  for  iriiidi 
be  has  a  rightful  lien" 

— and  tt  seems  that  It  Is  only  In  those  cases 
where  an  artisan  so  mixes  his  accounts  that 
his  claim  against  the  given  property  cannot 
be  distinguished  from  other  accounts  that 
he  h>8es  bis  Uea.  Klrtley  r.  Morris,  43  Uo. 
App.  144. 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  lower  court  staonld  be 
reversed  and  remanded ;  and  it  is  so  ordered. 

BGTNOLDS,  P.  J.,  and  ALLAN,  J.,  concur. 


CONTINENTAL  INS.  CO.  OP  NEW  TOBK 
V.  PHIPPS.     (No.  12201.) 

(Kansas  City  Coart  of  Appeals.    UissonrL 
Dec  18,  1916.) 

1.  IlfSCRAIKX    «S>238(1)  — CikMOBIXATIOK    OF 
POLICT— TniK. 

Where  a  five-year  policy  of  Insurance  differ- 
ed from  the  oral  representationB  of  the  insurer's 
agent  that  it  would  be  for  one  year,  bat  insured, 
having  the  right  to  cancel  it  at  any  time  apoa 
terms  provided  therein,  retained  it  without  ob- 
jection from  spring  till  fall,  it  was  too  late  to 
refuse  it  on  the  ground  of  sudb  mistepvesenta- 
tion. 

[Ed.  Note. — For  other  cases,  see  Insurance 
Cent  Dig.  {{  516,  517;    Dec.  Dig.  «=»238a)J 

2.  Iksubarce       «=»226  —  Ca^nckul&xion  — 
RrOHT. 

Where  a  contract  of  insurance  had  become 
effective  between  the  parties,  neither  cookl  can- 
cel or  terminate  it  witlioat  tlie  other's  consent, 
except  upon  strict  compliance  with  the  condi- 
tions provided  in  the  policy. 

[Ed.   Note. — For  other  cases,  see   Insurance^ 
Cent  Dig.  {g  498,  499 ;   Dec.  Dig.  «=>226.] 

3.  iNBUBAiroK    «=»238(1)— Fias    iNsuajurcE— 
CoHBiiioNS— Cakceliatiok— VALmrrT. 

A  provision  in  a  five-year  policy  of  fire  in- 
surance that  insured  could  cancel  the  policy  by 
paying  the  premium  note  in  fuD,  and  that  then 
the  insurer  would  take  oat  of  it  the  osnal  short 
rates  and  the  expense  of  talcing  the  risk  and  re- 
turn the  balance,  whether  reasonable  or  not  was 
a  valid  provision  which  the  parties  had  the 
right  to  make,  and  which  would  be  upheld. 

lEA.  Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  H  616,  617;-  Dec.  Dig.  «=»238(1)J 

4.  Insuranok  «=>S65(1)  —  Fob  Insubakcb  — 
Construction  or  Poucy— Fobi-eitubk. 

A  five-year  policy  of  fire  insurance  on  which 
the  insured  paid  tlie  first  annual  premiura  and 
gave  a  note  for  the  balance,  payable  in  four 
annual  installments,  providing  that  in  case  o( 
nonpayment  of  any  annual  InstaUment  when 
due  the  insurer  should  not  be  liable  for  any 
loss  occurring  daring  the  default  and  that  the 
policy  should  lapse  until  payment  was  madc^ 
but  that  the  whole  amount  of  installments  re- 
maining unpaid  would  become  due  as  earned  pre- 
miums if  no  settlement  was  made  according  to 
short-term  rates  before  the  time  expired,  with  a 
provision  that  insured  might  cancel  it  when  the 
premiums  had  been  fully  paid,  the  insurer  re- 
taining the  usual  short  rates  and  expense  of  talc- 
ing the  risk,  where  the  insmwl  did  not  caacei 
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it  by  paying  the  prendam  note  in  full,  remained 
in  force  until  default  in  tlie  payment  of  the 
next  annual  installment  of  premium,  and  would 
have  come  into  force  at  any  time  after  the  in- 
sured's payment  of  sudb  installment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  932;    Dec.  Dig.  «=»366(1).] 

5.  iNSTmANCi!  «=3l83— FiBB  Insi;ra.mcb— Pke- 
liivii  Note— Reduction. 

Under  a  term  policy  for  five  years,  whereby 
the  whole  preiAium  was  earned  unless  the  pol- 
icy was  canceled  in  accordance  with  its  provi- 
sions, the  insured  was  not  entitled  to  a  reduc- 
tion of  his  premium  note  because  of  his  own 
faUnre  to  comply  with  the  contract,  so  that  aft- 
er default,  the  insurer  was  entitled  to  recover 
the  full  amount  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Insaranoe, 
Cent  Dig.  {  394;   Dec.  Dig.  «=>1S3.] 

6.  Insubanob  ®=»  187(3)  —  Fibe  Instjkanob  — 
Premium  Note— Conbidkration. 

Where  a  fire  insurance  policy  was  issned  for 
an  indiTisible  period  of  five  years,  for  a  certain 
indivisible  premium,  $16  cash  and  a  premium 
note  for  $60,  the  note  was  as  much  a  part  of 
the  consideration  for  the  insurance  as  the  cash, 
so  that  it  conld  not  be  claimed  that  there  was 
no  conBiderati(Hi  for  the  note. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  IMg.  i  401 ;    Dec  Dig.  <a=>187(3).] 

Appeal  from  drcult  Court,  Vernon  County; 
B.  O.  Thunnan,  Judge. 

"Not  to  be  officially  pabUshed." 

Action  by  the  Continental  Insurance  Com- 
pany of  New  Zork  agalnat  Thomas  J.  Phlpps. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tion to  enter  Judgment  on  the  note  sued  on. 

D.  A.  Murphy,  of  Nevada,  Mo.,  for  appel- 
lant. A.  J.  King,  of  Nevada,  Ma,  for  re- 
spondent. 

TRIMBLS:,  J.  This  Is  a  suit  on  defend- 
ant's promissory  note  for  $00  which,  with 
$15  cash,  was  given  by  him  to  plaintiff  as 
the  premium  on  a  five-year  policy  of  fire  In- 
surance running  from  noon  of  March  10, 
1911,  to  noon  of  March  10,  1916.  The  note 
was  to  be  paid  in  four  annual  installments 
of  $15  each  on  the  1st  of  March.  The  con- 
tract between  the  parties  provided  that  In 
case  of  nonpayment  of  any  one  of  the  an- 
nual Installments  when  due,  the  company 
should  not  be  liable  for  any  loss  occurring 
during  such  default  and  the  policy  sliould 
lapse  until  payment  was  made,  but  the  whole 
amount  of  installments  remaining  unpaid 
would  become  due  and  payable  as  earned 
premiums  if  no  settlement  was  made,  ac- 
cording to  short-term  rates,  for  time  expired, 
as  provided  in  the  policy.  This  provision 
related  to  the  terms  on  which  the  Insured 
could  cancel  the  policy,  and  reads  as  follows: 

"The  assured  may  cancel  when  the  premium, 
or  note  or  obligation  given  for  such  premium, 
has  been  fully  and  actually  paid  in  cash,  in 
which  case  the  company  shall  retain  the  custom- 
ary and  usual  short  rates  and  expenses  of  tak- 
ing the  risk  from  the  date  of  the  policy  up  to 
the  time  it  is  received  for  such  canceUation." 

[1}  Defendant  admits  that  he  paid  the  $15 
cash  and  executed  the  note  in  suit    He  also 


admits  Qiat  about  Ox  webbs  after  signing 
the  application,  the  policy  was  delivered  to 
him  through  the  mall.  His  testimony  shows 
that  he  kept  it  without  objection  for  several 
months,  and  until  about  the  20th  of  Septem- 
ber, when  he  mailed  It  back  to  the  company. 
The  reason  for  so  doing,  he  says,  was  beoause 
of  alleged  oral  misrepresentations  made  by 
the  agent  at  the  time  of  securing  the  applica- 
tion for  Insurance.  These  alleged  oral  rep- 
resentations were  in  direct  conflict  with  tlie 
written  terms  of  the  application,  which  de^ 
fendant  signed,  and  with  the  terms  of  the 
policy.  If  the  policy  was  different  from  the 
oral  representations,  namely,  that  It  would 
be  for  one  year  and  could  be  canceled  by 
defendant  at  any  time, '  One  plaintiff  should 
have  elected  to  return  It  within  a  reason- 
able time,  but  he  did  not  do  so.  He  retained 
It  without  objection  from  spring  tUl  fall,  and 
then  It  was  too  late  to  vefuse  it  upon  the 
ground  of  oral  mlsr^resentatlons.  American 
Ins.  Co.  V.  Nelberger,  74  Mo.  167.  It  may 
be  observed  that  the  assured  did  have  the 
right  to  cancel  the  policy  at  any  time  but 
upon  the  terms  provided  In  the  policy.  A 
trial  before  a  Jury  was  had,  the  court  refused 
a  peremptory  instruction  to  find  for  plaintiff, 
and  submitted  the  case  to  the  Jury,  which 
returned  a  .  verdict  for  defendant  There- 
upon the  plaintiff  appealed. 

Respondent  makes  the  point  that  ain)el- 
lant's  abstract  is  faulty,  and  falls  to  comply 
with  the  rules  of  appellate  practice.  The 
point  Is  not  well  taken.  The  abstract  is  In 
proper  form,  and  contains  the  right  matters, 
correctly  stated  In  the  proper  place. 

[2]  The  contract  of  insurance  having  be- 
come effective  between  the  parties,  neither 
could  cancel  or  terminate  It  without  the 
other's  consent,  except  upon  strict  compliance 
with  the  conditions  provided  In  the  policy  for 
Its  cancellation.  Chrisman,  etc.  Banking  Co. 
V.  Hartford  Fire  Ins.  Co.,  75  Mo.  App.  310; 
Van  Valkenburgh  v.  L^oz  Fire  Ins.  Co.,  61 
N.  Y.  495:  Holllngsworth  v,  Qermanla,  etc., 
Fire  Ins.  Co.,  45  Ga.  294;  12  Am.  Rep.  679; 
Home  Ins.  Co.  v.  Curtis,  32  Mich.  402 ;  White 
V.  Connecticut  Fire  Ins.  Co.,  120  Mass.  330. 

[3]  The  policy  provided  that  If  the  Insured 
desired  to  cancel  the  policy,  he  could  do^so 
by  first  paying  the'  premium  note  in  full,  and 
then  the  company  would  take  out  of  it  the 
customary  and  usual  short  rates  and  the  ex- 
penses of  taking  the  risk,  and  return  the 
balance.  This  Is  a  provision  In  the  contract 
and,  whether  reasonable  or  not.  Is  a  valid 
one  which  the  parties  had  a  right  to  make 
and  agree  to,  and  therefore  it  will  be  upheld. 
The  parties  entered  Into  such  contract  and 
the  courts  will  not  undertake  to  make  a  dif- 
ferent one  for  them.  Barnes  v.  Continental 
Ins.  Co.,  30  Mo.  App.  639 ;  Keim  v.  Home  Mut., 
etc.,  Ins.  Co.,  42  Mo.  88,  97  Am.  Dec.  291; 
State  Ins.  Co.  v.  Homer,  14  Colo.  391,  23  Pae 
788. 
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[4, 1]  Tbe  defendant  aOmlta  be  did  not  send 
any  money  to  tbe  compemy  at  the  time  be 
says  he  aent  tbe  policy  back  in  an  attempt  to 
canod  it.  Tbe  evidence  of  the  company  is 
that  tbe  policy  was  never  received.  And  tbe 
evidence  shows  that  tbe  customary  short  rate 
for  the  time  tbe  defendant  bad  tbe  policy, 
pins  tbe  expenses  of  taking  the  risk,  were 
much  more  than  the  $15  he  bad  paid.  Ac- 
cording to  the  policy,  tbe  only  way  he  conld 
cancel  tbe  policy  was  by  paying  the  premium 
note  in  full,  and  ttoax  that  the  company 
ooald  retain  tbe  short  rate  and  the  expenses 
of  taking  the  Tiak.  Hence  defendant  did  not 
cancel  tbe  policy,  but  it  remained  in  force  un- 
til default  was  made  in  the  payment  of  tbe 
next  annual  installment  of  tbe  premium 
and  would  have  come  into  force  again  at  any 
time  upon  tbe  payment  by  defendant  of  said 
Installment.  The  policy  was  a  term  policy 
for  five  years  and,  under  Its  terms,  the  whole 
premium  was  earned  unless  tbe  policy  was 
canceled  in  accordance  with  the  terms  and 
conditions  of  tbe  contract  Barnes  v.  Insur- 
ance Co.,  supra ;  Wall  v.  Home  Ins.  Co.,  36 
N.  T.  167;  Sebrelber  v.  German- American 
HaU  Ins.  Co.,  43  Minn.  367,  46  N.  W.  708; 
Bobinson  v.  Insurance  Co.,  61  Ark.  441,  11 
S.  W.  686,  4  L.  B.  A.  261.  The  policy  did 
not  become  absolutely  void  upon  tbe  nonpay- 
ment of  tbe  installments.  The  defendant 
conld  have  kept  it  in  force  or  reinstated  it 
after  default  by  paying  tbe  installments  due. 
He  Is  not  entitled  to  a  reduction  on  bis  note 
because  of  bis  own  failure  to  comply  with 
the  contract.  He  defaulted  when  tbe  install- 
ment became  due,  and  under  the  terms  of  tbe 
contract  tbe  whole  note  then  became  due. 
Hence  plaintiff  is  entitled  to  recover  the  full 
amount  of  the  note.  Williams  v.  Albany, 
eta,  Ins.  Co.,  19  Mich.  451,  2  Am.  Bep.  96; 
Blackerby  v.  Continental  Ins.  Co.,  83  Ky. 
674;  Cauffleld  v.  Continental  Ins.  Co.,  47 
Mlcb.  447,  11  N.  W.  264;  Minnesota,  etc., 
Ins.  Ass'n  v.  Olson,  43  Minn.  21,  44  N.  W. 
672;  American  Ins.  Co.  v.  Garrett,  TL  Iowa, 
24S,  82  N.  W.  360;  American  Ins.  Co.  v.  Htai- 


ley,  60  Ind.  616;  American  Ins.  Co.  t.  Klink, 

66  Mo.  78. 

Tbe  law  Involved  In  cases  of  this  kind  li 
fully  set  forth  In  Home  Ins.  Co.  v.  Hamilton, 
143  Mo.  App.  237,  128  S.  W.  273,  and  that 
case  is  decisive  of  this  one.  The  defendant 
relies  upon  the  case  of  Home  Ins.  Co.  v.  Bar> 
nett,  26  Mo.  App.  175,  as  entitling  him  to  a 
Judgment  But  that  case  differs  from  this 
in  that,  so  far  as  the  evidence  in  tbe  case 
showed,  tbe  defendant  therein  bad  the  rigtA 
to  cancel  tbe  policy  by  a  mere  notice  to  th*t 
effect  But  in  the  case  at  bar  the  evldenos 
clearly  shows  that  defendant  did  not  cancel 
tbe  policy. 

[6]  It  cannot  be  claimed  there  was  no  con- 
sideration for  tbe  note.  Tbe  evidence  sbows 
that  tbe  policy  was  for  an  indivisible  period 
of  five  yeans  for  a  certain  indivisible  premi- 
um, to  wit,  915  caeib  and  the  note  In  snit 
In  other  words,  the  note  was  as  much  a  part 
of  tbe  consideration  for  tbe  insurance  as  ttaa 
cash  that  was  paid.  German- American  Ina 
Go.  V.  Divilblss,  67  Mo.  App.  600.  The  defend- 
ant bad  no  right  to  terminate  tbe  contract 
unless  be  did  so  In  accordance  with  the  terms 
of  tbe  ctmtract.  This  he  faUed  to  da  Th* 
policy  became  effective  and  tbe  risk  attached, 
and,  under  tbe  terms  of  the  contract,  defend- 
ant was  obligated  to  pay  the  whole  premium 
unless  he  canceled  tbe  policy  in  tbe  wa; 
pointed  oat  In  tbe  contract  Tbe  evidence 
sbows  be  did  not  do  this,  and  there  is  no 
evidence  that  the  company  consulted  to  the 
cancellation  of  tbe  policy  In  the  manner 
plaintiff  attempted  to  do. 

Defendant  acknowledged  be  executed  tbe 
note,  and  bis  own  evidence  shows  that  the 
policy  took  effect,  the  risk  attadied,  end 
that  be  failed  to  cancel  the  poUcy  and  failed 
to  pay  tbe  note.  In  that  event  tbe  contract 
also  shows  that  tbe  company  is  entitled  to 
payment  thereof.  Accordingly  tbe  Judgment 
is  reversed,  and  tbe  cause  is  remanded,  witb 
directions  to  enter  Judgment  on  tbe  note. 
It  is  80  ordered.    The  other  Judges  ocNocur. 
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BUCK  ▼.  MBTEB  et  aL    (No.  12187.) 

(Kansas  City  Cionrt  of  Appeals.     Missouri. 

Dec.  18,  1916.) 
f 

1.  Adoftiok  «s96— Oonthaot  to  Makx  Fxi- 

80R   HXIBh-ENFOBCEinNT  IR   BQUITT. 

An  oral  contract  of  decedent  to  adopt  plain- 
tiff and  make  ber  his  hrir,  when  establiahed  by 
g roper  proof  and  shorn  to  have  been  performed 
f  plaintiff  on  her  part,  is  enforceable  in  equity. 
[Ed.   Note.— For   other   cases,   see  Adoption, 
Cent.  Dig.  i  11 ;   Dec.  Dig.  <S=»6.] 

2.  SPEOinc  Pebfobilihck  ®=»121(4)  —  Part 
Pe:bfobmancb   or  Obal  Contract  —  Bvi- 

DENCK. 

In  a  suit  In  equity  to  sustain  an  oral  con- 
tract void  under  the  statute  of  frauds  but 
for  the  fact  of  part  performance,  the  proof  must 
be  so  convincing  as  to  leave  no  doubt  that  the 
particular  contnust,  as  alleged,  existed. 

rBd.  Note.— For  other  cases,  see  Spedflo  Per- 
formance, Gent.  Dig.   H  881-393;    Dec.  Dig. 
©=121(40.] 
8.  SpitoiFic    Pebtobmanck    «=»121(T}  —  Oow- 

TRACT   TO   Make   PebSon   Heib— Hvidewoe 

or    EXISTKNCE. 

Where  the  evidence  clearly  showed  that  d»- 
cedent,  having  no  leritimate  children,  orally 
promised  plaintiff,  his  fllegitimate  daughter,  that 
&  she  would  move  to  America  he  would  adopt 
her  and  make  her  his  heir,  which  she  did,  and 
ever  afterwards  he  recogniaed  and  acknowledg- 
ed her  as  his  daughter  and  her  children  as  his 
grandchildren,  and  the  evidence  of  such  contract 
is  corroborated  by  every  act  of  decedent  both 
before  and  after  except  in  a  win  later  made  in 
his  second  wife's  favor,  the  evidence  was  suf- 
ficient to  enforce  such  contract  in  equity. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ;S  391-393;  Dec.  Dig. 
«=121(7).] 

4.    JlTDGMKWT  «=»249— CONFOHMITT  TO  PLEAD- 
IKOS— EiQUnABLE    REI.IEI'. 

A  petition,  alle^ciiic  facts  creating  an  equi- 
table cause  of  actum  upon  contract  entitling 
glaintiC  to  be  made  a  pretermitted  heir,  pray- 
jg  a  money  judgment  "and  all  other  proper  re- 
liK,"  was  properly  regarded  as  an  equitable 
cause,  and  the  court  could  give  the  proper  re- 
lief required. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  486 ;   Dec.  Dig.  «=»249.] 

6.   EXECT7TOB8  AND  Adhinistbatobs  <3=»438(!J) 
— JuDOMBNT    €=»70T— Pasties    Affected — 
Pkbbonal  Rkpbubntativbs  and  DEVISiaE& 
Where  legatees  and  devisees  were  not  named 
as   parties,   but  administrator  was  so   named, 
tbere  was  no  defect  of  parties  as  to  the  legatees, 
whom  the  administrator  represented,  bat  the  in- 
terest in  teal  estate  of  devisees,  not  being  so 
represented,  could  not  be  affected  by  the  decree. 
[Ed.   Note.— For  other  cases,  see   Executors 
and   Administrators,  Cent.  Dig.  J  1772;    Dec. 
Dig.  «s»438(5) ;  Parties,  C«it  Dig.  i  60 ;  Judg- 
ment. Cent.  Dig.  1 1230;   Dec.  Dijg.  «=9707.] 

6.  Apfbai.  and  EiBBOB  «s>1162  —  Modifica- 
tion OF  Dboebb— Reduoino  Amount  or  Re- 

COVEBT. 

Where  there  was  nonjoinder  of  devisees  in 
suit  to  enforce  contract  to  make  plaintiff  an 
heir,  and  a  decree  can  be  made  without  affect- 
ing such  interests,  the  Judgment  will  not  be 
reversed,  but  a  decree  making  plaintiff  preter- 
mitted heir  in  the  personalty  only  will  be  ren- 
dered. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4483-^496;  Dec.  Dig.  <»=> 
11S2.1 


7.  Appkai.  and  Ebbob  <8e3>301  —  Effect  .or 
Failubb  to  Assign  EitROB  —  Motion  vos 
New  Tbial. 
Where,  in  motion  for  new  trial,  no  mestioiir 
ia  made  of  a  nonjc^der  of  parties,  the  objec- 
tion cannot  be  raised  on  appeal. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error.  Cent  Dig.  {{  1743, 1TO8-1785;  Dec  Dig. 
<8=»301.] 

g;  Wills  «=>57— CJontbaot  to  Devise  ob  Be- 

QTTEATH— What  TjAW  Ootebns. 
A  contract  of  decedent  to  make  an  illegiti- 
mate child  his  hdr  if  she  would  move  to  Amer- 
ica is  to  be  determined  by  the  law  of  the  state 
into  which  she  moved,  that  being  *the  idace  of 
performance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  163;   Dec.  EHg.  <3=»67.] 

Appeal  from  drcnlt  Court,  Monlteao 
County;  J.  G.  Slate,  Judge. 

Suit  by  Anna  C.  Buck  against  Martin  T. 
Meyer,  administrator  of  the  estate  of  John 
H.  AsaM,  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Remanded,  witli 
direction  to  modify. 

See,  also,  184  S.  W.  977. 

R.  M.  Embry  and  S.  C.  GUI,  botb  of  Cali- 
fornia, Ma,  for  appellants.  Charles  R. 
Pence,  of  Kansas  City,  Roy  L.  Kay,  of  Cali- 
fornia, Mo.,  and  Jay  L.  Oldham,  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  The  petition  in  this  case 
alleged  that  plaintiff  is  a  daughter  and  only 
child  of  John  H.  Asahl,  deceased,  and  was, 
dnrlng  his  life,  always  recognized  and  ac- 
knowledged as  such;  that  In  1886  she  was 
living  with  her  family  In  Meddenburg 
Schwerlen,  Germany,  on  which  date  her 
father  visited  her  and  orally  promised  and 
agreed  that  tf  she  would  move  with  her 
family  from  Germany  to  the  United  States 
he  "would  ad(H>t  plaintiff  as  his  child  and 
make  her  his  legal  heir";  that  plaintiff  ac- 
cepted said  promise  and  agreement  and  did, 
in  compliance  therewith  and  in  reliance 
thereon,  remove  her  family  to  the  United 
States,  and  ever  since  has  resided  therein; 
that  in  order  to  make  said  removal  she  had 
to  dispose  of  her  property  in  Germany  at  a 
sacrifice.  The  petition  then  alleged  that 
said  John  H.  Asahl  neglected  to  ad(^t  plain- 
tiff; that  he  died  In  Moniteau  county.  Mo., 
without  having  made  such  adc^tion ;  that  he 
left  surviving  him  his  widow,  Maigaret  As- 
ahl, who  has  since  died;  that  he  had  no 
children  other  than  the  plaintiff;  that  at  his 
death  he  was  seised  of  real  estate  worth 
$2,000  and  of  personal  property  worth  $8,- 
000;  and  that  plaintiff,  under  said  contract 
and  agreement.  Is  entitled  to  receive  and  re- 
cover one-half  of  said  property.  The  peti- 
tion then  concludes  as  follows: 

"Wherefore  plaintiff  prays  that  she  may  have 
Judgment  for  the  sum  of  $6,000  and  that  she 
may  have  all  other  proper  relief." 

The  suit  was  brought  against  the  adminis- 
trator of  John  H.  Asahl's  estate,  but  after- 
wards the  executor  of  the  wlU  of  Margt^ret 
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Aaahl,  deceased,  on  bis  own  motton,  was 
made  a  party  upon  a  showing  by  him  that 
John  H.  Asahl  left;  a  will  in  which  he  de- 
vised and  bequeathed  all  bis  property  to  said 
Margaret  Asahl,  his  second  wife. 

After  the  issues  were  made  up,  a  hearing 
was  bad,  and  the  court  rendered  a  decree  in 
wbldi  it  is  stated  that  the  court  doth  And:  • 

"That  the  plaintiff  is  an  Illegitimate  and  only 
child  of  John  H.  Asahl,  deceased;  that  plain- 
tiff was  bom  in  Germany;  that  said  John  H. 
Asahl,  deceased,  left  Germany  long  prior  to  the 
year  1886,  and  came  to  the  United  States  of 
America;  that  in  the  year  1886  the  plaintiff, 
Anna  C.  Buck,  was  married  and  Uving  witli 
her  family  in  Germany;  that  in  the  year  1886 
John  H.  Asahl,  deceased,  left  his  home  in  Cali- 
fornia, Mo.,  and  went  to  Germany  to  locate  the 
plaintiff;  that  he  found  her  and  visited  her  and 
her  family  in  her  home  in  Germanjr;  that  dur- 
ing the  time  of  liis  said  visit  to  plaintiff's  home 
in  Germany  he,  the  said  John  H.  Asahl,  in 
order  to  induce  plaintiff  to  move  with  her  family 
to  the  United  States  of  America,  proposed, 
promised,  and  agreed  to  adopt  plaintiff  and 
make  her  his  legal  heir;  that  plaintiff,  relying 
upon  said  promise  and  agreement,  did  with  her 
family  move  to  tbe  United  States  of  America 
in  the  year  1887,  and  has  ever  since  lived 
therein;  that  the  said  John  H.  Asahl,  deceased, 
during  his  lifetime  failed  and  neglected  to  carry 
out  said  promise  and  agreement  with  plaintiff. 

And  the  judgment  concludes  thus: 
"Wherefore  it  is  considered,  adjudged,  and  de- 
creed by  the  court  that  plaintiff  be  and  she  is 
hereby  declared  a  pretermitted  heir  of  John  H. 
Asahl,  deceased,  and  entitled  to  a  share  as  an 
heir  in  the  estate  of  John  H.  Asahl,  deceased." 

Thereupon  tbe  executor  of  the  widow's  es- 
tate ax)pealed  to  the  Supreme  Court  That 
tribunal,  however,  in  an  opinion  handed 
down  on  the  80th  of  March,  1916,  held  that 
Jurisdiction  of  the  appeal  was  with  us  and 
transferred  the  case  to  this  court. 

[1]  The  contract  declared  oa  in  the  peti- 
tion is  an  oral  contract  on  tbe  pert  of  John 
H.  Asahl  to  ad<^t  plalntitt  and  make  her  his 
belr.  Such  c<xitract8,  when  established  ac- 
cording to  the  standard  of  proof  required, 
and  shown  to  have  been  performed  on  one 
Bide,  can  be  enforced  in  equity.  Sharkey  v. 
McDermot,  91  Mo.  647,  4  S.  W.  107,  60  Am. 
Rep.  270;  Nowaok  v.  Berger,  133  Mo.  24. 
87,  34  S.  W.  489,  31  L.  Bl  A.  810,  64  Am. 
St  Rep.  663;  Healey  v.  Simpson,  IIB  Mo. 
840,  346,  20  S.  W.  881;  Lynn  v.  Hockaday, 
162  Mo.  Ill,  126,  61  S.  W.  886,  85  Am. 
St  Rep.  480;  Martin  v.  Martin,  250  Mo.  539, 
167  S.  W.  676;  Thomas  v.  Maloney,  142  Uo. 
App.  193,  197,  126  S.  W.  522;  Horton  v. 
TroU,  1S3  Mo.  App.  677,  691,  187  S.  W.  1081. 

[2]  In  cases  of  this  kind  where  it  Is  sought 
to  establish  an  oral  contract  which,  but  for 
tbe  fact  of  part  performance,  would  be  void 
under  the  statute  of  frauds,  tbe  authorities 
all  hold  that: 

"To  sustain  the  alleged  oral  contract,  the 
proof  must  be  so  clear,  cogent,  and  convincing 
as  to  leave  no  reasonable  doubt  in  tbe  mind  of 
the  chancellor,  not  only  that  a  contract  of  the 
general  nature  alleged  was  made,  but  that  the 
particular  contract  as  alleged  was  made,  and  its 
terms  and  conditions  clearly  shown."  Grantham 
V.  Gossett,  182  Mo.  651,  81  S.  W.  895 :  Wales 
V.  Holden,  200  Mo.  652,  558,  576,  108  S.  W. 


89;    McEIvain  v.  McMvain.  171  Ho.  244.  251, 
71  a  W.  142. 

Courts  must  be  very  careful  not  to  lower 
the  standard  of  proof  in  such  cases,  for,  if 
that  standard  be  lowered  or  weal^ened.  tbe 
danger  of  unfounded  and  trunqted-^ip  claims 
being  established  against  a  person  after  his 
death  is  verjr  great 

The  most  Important  auestlon,  then,  and 
the  one  to  be  first  decided,  is  whether  the 
evidence  is  sufficient  to  entitle  plaintiff  to 
relief  of  any  nature;  for.  If  that  be  decided 
adversely  to  her,  aU  other  questions  become 
academic. 

There  is  no  question  bat  that  John  H. 
Asahl  was  a  native  of  Germany  and  emigrat- 
ed to  this  country  many  years  prior  to  1886. 
He  lived  in  Moniteau  county,  Mo.,  was  mar- 
ried, and  at  that  time  his  first  wife  was  alive. 
They  had  no  childroi.  In  tliiat  year  be  made 
a  trip  to  Germany. 

Mis.  Wlllers,  witness  for  plaintiff,  testified 
that  she  was  plaintltTs  stepdaughter,  and 
was  born  in  Me<^enbnrg,  Germany,  In  1869; 
that  she  was  living  at  home  with  her  father 
and  her  stepmother,  the  plainttfT,  In  1886 
when  John  H.  Asahl  came  there  from  the 
United  States  and  made  them  a  visit;  that 
be  said  he  came  to  hunt  up  his  daughter, 
and  that  he  found  her,  the  plaintiff ;  that  he 
wanted  her  to  come  to  the  United  States 
and  he  would  adopt  ber  as  bis  heir ;  that  he 
came  to  hunt  up  his  child.  The  witness  stat- 
ed that  she  herself  was  then  16  years  old: 
that  she  heard  the  conversations  between 
John  H.  Asahl  and  her  stepmother ;  that  one 
afternoon  Mr.  Asahl  told  ber  father  to  get 
the  nelghboibood  school  teacher,  who  was  a 
notary,  to  come  and  make  out  the  papers; 
that  when  the  school  teacher  came  they  were 
all  present  Mr.  Asahl,  tbe  witness,  her  step- 
mother, and  her  father ;  that  Mr.  Asahl  told 
the  teacher  that  if  plaintiff  would  come  over 
to  the  United  States  he  would  adopt  her  and 
make  ber  bis  heir.  The  witness  says  the 
teacher  advised  them  to  let  it  go  ontil  ther 
came  to  the  United  States  and  then  make  oat 
the  papers  to  adopt  her  and  make  ber  hi$ 
heir,  that  this  conversation  occurred  In  the 
living  room,  and  that  after  that  she  beard 
it  often  talked  about  between  them  from  that 
time  on  until  Mr.  Asahl  left  The  witness 
testified  that  the  next  year  the  family  came 
to  this  country,  and  that  the  plaintiff  came 
on  the  promise  made  to  her  by  Mr.  Asalil; 
that  she  (the  witness)  went  to  live  at  Mr. 
Asahl's  home  and  stayed  thoe  about  three 
years;  that  while  living  at  his  house  she 
heard  Mr.  and  Mrs.  Asahl  talk  about  his 
making  the  plaintiff  his  heir,  and  heard  them 
talk  about  it  a  number  of  times.  The  wit- 
ness also  stated  that  she  was  not  present 
when  Mr.  Asahl  first  met  ber  stepmother, 
but  that  he  spoke  of  Mrs.  Buck  as  his  child, 
called  her  his  daughter,  said  he  was  her  fa- 
ther, called  her  bis  heir,  and  called  tbe  dill- 
dren  grandchildreo.      /  \^^^\^ 
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Angnst  SeyffMTt,  a  friend  of  Asahl'B  testi- 
fied that  he  had  known  him  Intimately  for  80 
or  40  years,  saw  him  nearly  every  day ;  that 
in  1886  Asahl  went  to  Germany,  and  while 
there  the  witness  received  from  him  a  letter 
In  which  he  said  he  had  found  his  daughter 
and  was  staying  with  her ;  that,  npon  Asahra 
retnm,  the  witness  had  heard  him  say  he  had 
found  bis  daughter,  but  he  never  heard  her 
name;  that  he  (the  witness)  never  met  the 
plaintiff  in  the  presence  of  Mr.  Asahl  and  did 
not  know  of  the  latter  having  held  her  out 
and  introducing  her  as  his  daughter  In  the 
town  of  Oallfomla  where  Asahl  lived ;  but  in 
answer  to  a  question  by  the  court  as  to 
whether  he  had  ever  heard  him  speak  of  An- 
na Buck  as  his  child,  or  ever  heard  him  say 
that  he  brought  his  child  home  with  him,  or 
that  she  came  over  here,  he  replied:  "I 
think  I  did,  and  that  she  moved  to  Kansas 
City." 

A  stepson  of  plaintiff,  Ernest  A.  Buck,  tes- 
tified that  he  was  bom  in  Germany  in  Feb- 
niary,  1876;  that  in  May,  1886,  John  H. 
Asahl  came  to  his  father's  home  in  Mecklen- 
bnrg,  Germany;  that,  In  a  conversation  be- 
tween Mr.  Asahl  and  the  plaintiff,  Mr.  Asahl 
said  he  was  married  over  In  this  country 
(the  United  States)  but  that  the  marriage 
was  childless  and  that  be  had  come  over  to 
adopt  her  as  his  daughter  and  to  make  her 
his  heir ;  that  the  conversation  was  along  the 
line  of  adoption  papers;  that  in  the  after- 
noon Mr.  Asahl  sent  the  witness'  father  for 
the  school  teacher  of  the  place  that  acted  as 
notary;  that  the  school  teacher  came,  and 
the  two,  Asahl  and  the  teacher,  talked  it 
over ;  that  the  old  gentleman,  Mr.  Asahl,  said 
he  had  property  over  here  and  was  childless, 
and  that  she  was  to  come  to  this  country 
and  he  would  make  her  his  heir;  that  the 
teacher  told  him  It  would  not  be  necessary 
to  draw  up  the  papers  there,  because  they 
wonld  not  be  legal  over  here,  and  that  they 
bad  better  go  on  this  side ;  that  along  about 
the  end  of  July,  or  the  first  of  August,  1886, 
AsabI  returned  to  the  United  States,  and  in 
the  following  spring  witness'  father  and  step- 
mother, the  plaintiff,  came  to  the  United 
States ;  that  they  came  on  Mr.  Asahl's  prom- 
ise to  adopt  her  and  make  her  his  heir;  that 
when  the  family  reached  Kansas  City  they 
were  met  at  the  Union  Depot  by  Charles 
Asabl,  John  H.  Asahl's  brother;  that  wit- 
ness' father  was  a  carpenter,  and  John  H. 
Asahl  had  suggested  that  they  come  to  Kan- 
sas Oty  because  the  town  of  California  was 
not  a  very  good  place  to  foUow  that  business 
and  Kansas  City  was  on  a  boom ;  that  upon 
their  arrival  at  Kansas  City  they  called 
Charles  Asahl  "Uncle"  and  his  wife  "Aunt" 
The  witness  further  testified  that  John  H. 
Asahl  came  to  Kansas  City  about  twice  a 
year  to  visit  them,  and  usually  stayed  from  a 
week  to  two  or  three  weeks,  never  less  than 
a  week,  dividing  his  time  between  their  house 
and  that  of  his  brother  Charles;  that  his 


stepmother  went  to  tbe  town  of  CaUfomla 
to  visit  Mr.  Asahl  staying  usually  a  week  or 
ten  days;  that  he  was  not  certain  about  the 
number  of  times  she  went;  that  she  went 
once  during  the  lifetime  of  Asahl's  first  wife 
and  twice  after  he  married  the  second  time 
to  his  certain  knowledge ;  that  <ihe  contlnned 
her  visits  up  to  the  time  of  Mr.  Asahl's  deatb 
and  was  at  his  house  at  the  time  of  his 
death ;  that  he  (the  witness)  never  heard  any 
conversation  between  plaintiff  and  Mr.  Asahl 
about  adopting  her  after  she  came  to  this 
country ;  that  the  first  Mrs.  Asahl  treated  the 
plaintiff  as  her  own  child;  that,  while  on  a 
visit  to  the  plaintiff  in  Kansas  City,  the  first 
Mrs.  Asahl  took  sick  and,  after  an  illness  of 
two  or  three  days,  died  there  and  was  taken 
to  CaUfomla  for  burial;  that  Mr.  Asahl  re- 
mained a  widower  two  or  three  years;  that, 
after  his  remarriage,  the  second  Mrs.  Asahl 
treated  the  family  the  very  c^poslte  of  that 
of  the  first  Mrs.  Asahl,  and  from  that  time 
Mr.  Asahl's  visits  were  not  as  frequent  as 
they  were  before.  The  witness  further  stat- 
ed that,  when  Mr.  Asahl  was  in  Kansas  City 
on  a  visit  to  the  family,  the  plaintiff  called 
him  "Papa"  and  the  children  called  him 
"Grandpa,"  and  that  as  a  rule  Mr.  Asahl  ad- 
dressed the  children  by  their  given  names; 
that  he  had  heard  Mr.  Asahl .  Introduce  the 
plaintiff  as  his  daughter  to  his  or  her  friends 
In  Kansas  City  a  dozen  different  times  or 
more. 

On  cross-examination  he  said  he  meant,  by 
Introducing  her,  that  Mr.  Asahl  referred  to 
her  as  Us  daughter  when  talking  to  other 
people.  The  witness  said  he  visited  Cali- 
fornia only  <moe  daring  Mr.  Asahl's  Ute,  and 
that  .the  latter  lived  about  20  years  after 
the  family  came  to  this  country.  On  cross- 
examination,  the  witness  said  he  remembered 
hearing  Mr.  Asahl  say,  while  on  his  visit  In 
Germany,  that  that  was  bis  birthplace ;  that 
his  stepmother,  the  plaintiff,  had  never  seen 
her  father  until  he  came  there;  that  he 
learned  then,  from  things  Mr.  Asahl  said, 
that  it  was  the  same  place  where  he  and  the 
plaintiff's  mother  lived;  that  the  plaintiff's 
mother  had  married  and  was  living  in  the 
same  community,  and  Mr.  Asahl  went  to  call 
on  them,  and  the  call  was  returned  at  the 
witness'  home;  that  the  plaintiff's  mother 
and  Mr.  Asahl  had  a  conversation  along 
general  lines,  and  from  this  conversation 
the  witness  learned  that  they  were  young 
people  together  in  that  country  before  he 
came  over  here  to  live,  and  that  they  lived 
in  the  same  village;  that  the  witness  heard 
Mr.  Asahl  in  that  conversation  refer  to  the 
plaintiff  as  his  child,  but  did  not  hear  the 
plaintiff's  mother  refer  to  her  as  his  child. 

The  foregoing  was  all  the  evidence  offered 
by  plaintiff.  The  defendant  offered  no  wit- 
nesses In  opposition  to  plaintiff's  evidence, 
but  Introduced  in  evidence  the  will  of  John 
H.  Asahl  and  also  the  will  of  his  second 
wife,  Margaret  Asahl. 

Asahl's  will,  after  providing  for  bis  burial 
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In  a  decent  manner,  for  the  payment  of  his 
.debts,  and  for  a  monument  at  his  grave,  be- 
queathed to  hla  wife  Margaret  Asahl  all  the 
remainder  of  his  estate  "both  real,  personal 
land  mixed.  Including  monejys,  notes  and 
bonds,  absolutely  and  forever  after  my  death 
to  be  disposed  by  her  as  she  shall  see  fit 
and  proper."  No  one  else  was  mentioned  in 
his  will  and  no  executor  was  named. 

The  wUl  of  Margaret  Asahl  bequeathed  all 
of  her  property  to  her  various  relatives  and 
heirs,  and  appointed  the  defendant  Nischwltz 
executor  with  the  request  that  he  be  not  re- 
quired to  give  bond.  Both  wills  were  In- 
troduced in  evidence  over  the  objection  of 
plaintiff. 

[3]  Was  the  foregoing  evidence  sufficient  to 
Justify  the  trial  court  in  sustaining  plaintiff's 
claim  as  to  the  existence  of  such  a  contract 
and  her  performance  thereof? 

In  determining  this  question,  it  is  well 
to  ascertain  the  facts  about  which  there  can 
be  no  question.  They  were  that  John  H. 
Asahl  was  bom  and  reared  in  Germany;  that 
be  was  married  but  never  had  had  a  legiti- 
mate child.  There  can  also  be  no  question 
but  that  he  did  go  back  to  Germany  and  to 
the  scenes  of  his  youth  In  the  year  1886. 
While  there  he  wrote  to  his  friend  Seyffert 
<a  disinterested  witness  living  in  or  near 
California,  Mo.)  that  he  had  found  his  daugh- 
ter and  was  staying  with  her.  Upon  his  re- 
turn to  America,  he  again  said  he  had  found 
his  daughter.  It  is  practically  a  conceded 
fact  that  plaintiff  Is  his  daughter.  While 
that  concession  is  not  expressly  made,  yet  in 
effect,  it  Is  conceded,  for  not  a  syllable  of 
testimony  was  offered  to  dispute  that  fact, 
nor  was  any  attempt  made  in  the  cross-ex- 
amination of  plaintiff's  witnesses  to  show 
that  she  was  not  his  daughter.  Seyffert  was 
asked  as  to  whether  Asahl  held  her  out  or 
introduced  her  as  his  daughter  in  the  town 
of  California,  but  this  did  not  controvert  the 
fact  that  she  was  his  daughter,  as  this  same 
witness  said  Asahl  had  written  him  from 
Germany  that  he  had  found  his  daughter, 
and  upon  his  return  said  he  had  found  her 
but  did  not  mention  her  name,  and  the  wit- 
ness said  he  had  heard  Asahl  afterwards 
say  she  had  come  to  this  country  and  had 
moved  to  Kansas  Olty. 

We  think  the  fact  that  she  was  his  daugh- 
ter Is  very  important,  and,  when  taken  In 
connection  with  the  other  facta  about  him 
and  the  course  he  pursued,  makes  t\ie  alleged 
contract  reasonable  and  natural.  His  mar- 
'rled  life  was  childless.  He  went  back  to  the 
scenes  of  his  youth  to  hunt  up  his  daughter 
and  found  her.  He  had  not  only  a  strong 
motive,  but  a  moral  duty  toward  her,  and  his 
course  In  hunting  her  up  Indicates  a  desire 
upon  his  part  to  perform  that  duty.  She 
was  the  child  of  his  body,  and,  as  said  In 
Roberta  v.  Roberts,  223  Fed.  775,  776,  138  0. 
a  A.  102,  103: 

"This,  together  with  the  conceded  fact  of  his 
diildless  married  life,  gave  to  him  a  natural 


motive  and  imposed  upon  Mm  a  moral  dnty  to 
plaintiff  and  her  mother  to  make  plaintiff  bis 
child  in  law  as  she  was  in  nature.  These  two 
facts  enter  into  all  of  plaintiff's  evidence,  giv- 
ing to  it  reasonableness  and  probative  force." 

In  the  Roberts  Case  direct  and  express  evi- 
dence of  the  contract  seemed  to  be  wanting; 
but  the  court  refused  to  reverse  the  Judgment 
on  that  account,  holding  that  a  contract 
conid  be  found  from  the  conduct  of  the 
adopting  parents.  In  the  case  at  bar  there 
is  definite  and  express  evidence  of  the  con- 
tract, and  this  Is  corroborated  and  enforced 
by  everything  the  father  did  both  before 
and  afterwards,  except  In  the  will  he  made  in 
his  second  wife's  favor  in  which  no  mention 
of  a  child  is  made.  That  the  two  witnesses 
who  testified  to  the  contract  were  young  does 
not  destroy  the  force  of  their  testimony.  One 
was  16  and  the  other  11,  bat  both  were  ca- 
pable of  being  witnesses  at  that  time,  and 
the  drcumstances  were  such  as  to  make  a 
deep  and  lasting  impression  upon  their  mindSi 
at  a  period  when  such  impressions  would  be 
indelibly  fixed  In  their  memory.  The  coming 
of  their  stepmother's  father  whom  she  had 
never  seen,  his  arrival  from  a  new  foreign 
land  on  the  other  side  of  the  earth,  the  pros- 
pect of  leaving  the  home  where  they  were 
bom  and  of  going  to  that  wonderful  country 
where  they  must  learn  a  new  language  and 
live  under  entirely  different  surroundings, 
could  not  fall  to  make  a  deep  impress  upon 
their  minds.  It  was  the  opening  of  a  new 
epoch  and  a  wonderful  vista  in  their  Uves^ 
and  It  is  no  wonder  that  they  could  remem- 
ber the  contract  and  its  terms,  esi>eclally 
when  we  remember  the  power  of  youthful 
memory  as  to  things  that  make  a  vital  im- 
pression. Such  testimony  standing  alone 
would  not  be  su£Bclent  to  establish  the  con- 
tract, but  when  taken  in  connection  with  the 
fact  that  plaintiff  was  his  daughter,  that  he 
had  no  children,  that  he  hunted  her  np  and 
acknowledged  and  treated  her  as  his  daugh- 
ter, that  from  that  time  he  recognized  and 
acknowledged  her  as  such  and  occupied  the 
position  of  father  and  grandfather,  the  evi- 
dence becomes  convincing,  and  comes  up  to 
the  standard  of  proof  required  by  the  law  in 
such  cases. 

The  contract  in  this  case  was  to  ad<^t 
plaintiff  and  make  her  his  heir;  It  Is  not  a 
contract  to  will  her  all  of  his  projjerty. 
Whether  Mr.  Asahl  could  by  will  have  cut 
plaintiff  out  Is  not  in  the  case,  since  he  did 
not  do  so.  The  case  is  therefore  unlike  that 
of  Davis  V.  Hendricks,  99  Mo.  478,  12  S.  W. 
887. 

[4]  Is  the  Judgment  which  the  court  ren- 
dered permissible  under  the  petition?  It  will 
be  noted  that  the  petition  alleges  all  the 
constitutive  facts  necessary  to  create  a  cause 
of  action  in  equity  based  upon  a  contract 
which  would  entitle  itlaintlff  to  be  made  a 
pretermitted  heir.  It  is  true,  the  petition  in 
one  aspect  states  the  violation  of  a  contract 
and  prays  judgment  for  $6,000;    but  Juat 
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prior  to  thlB  the  petition  Btatea  that  the  te- 
ther left  an  estate  of  $10,000,  and  that  plaln- 
tur  under  said  contract  was  entitled  to  one- 
half  thereof,  and  ther^ore  the  prayer  is  for 
8«dd  one-half  or  $5,000  and  that  plaintiff  "may 
have  all  other  proper  relief."  So  that  It  can 
be  readily  seen  that  what  plaintiff  la  seek- 
ing is  to  obtain  one-half  of  the  estate  as  an 
heir  and  not  by  way  of  damages.  In  fact, 
damages  are  nowhere  mentioned  either  In 
the  petltiw  or  In  the  eyldeace.  Now,  under 
all  the  anthorltiea,  the  enforcement  of  sach 
contracts  la  In  equity,  and  not  by  way  of 
damages  In  a  salt  at  law.  In  fact,  no  Judg- 
ment for  damages  could  be  rendered,  because, 
even  If  sucdi  a  suit  were  maintained,  the 
measure  of  the  damages  would  be  the  share 
plaintiff  would  have  as  an  heir,  and  that  la 
not  known,  and,  in  fact,  is  not  ascertainable 
In  the  trial  court  It  would  seem  therefore 
that,  if  the  petition  can  be  given  any  other 
construction,  it  should  not  be  regarded  aa 
a  Bult  for  damages. 

"Under  our  practice.  If  sufficient  facts  are 
stated  to  entitle  the  party  to  relief,  the  conclu- 
sions of  law  the  pleader  may  draw  from  them, 
and  the  particular  relief  he  may  ask,  may,  if 
necessary,  be  disregarded,  and  in  such  cases  the 
court  may  grant  any  relief  consistent  with  the 
case  made  by  the  plaintiff  and  embraced  within 
the  issues."  Sharkey  v.  McDermott,  91  Mo. 
657.  4  S.  W,  111.  60  Am.  Hep.  270;  section 
210O,  R.  S.  Mo.  l<m. 

The  court  therefore  could  treat  the  peti- 
tion according  to  Its  legal  effect  and  give 
the  "proper  relief"  that  should  follow  the 
establishment  of  the  facts  stated. 

[S,  6]  It  is  urged  that  there  is  a  defect  of 
parties,  since  the  legatees  and  devisees  of  the 
wife's  will  are  not  made  parties  to  the  suit 
So  far  as  concerns  the  personalty  of  Asahl's 
estate,  his  administrator  represents  all  who 
are  Interested  In  that.  Including,  It  would 
seem,  even  the  estate  of  the  second  wife,  but. 
If  not,  then  the  legatees  of  the  latter  are 
represented  by  her  ezecntor.  1  McQullIen's 
Mo.  Practice,  {  12B;  Oromer  ▼.  Plnckney,  3 
Barb.  C!b.  (N.  Y.)  466,  474.  Neither  the  ad- 
ministrator nor  the  executor  have  or  had 
anything  to  do  with  the  real  estate,  conse- 
quently the  wife's  devisees  are  not  represent- 
ed, and,  not  being  parties  to  the  suit,  their 
interest  in  the  real  estate  is  not  affected  in 
any  degree.  "Where  the  righto  and  Intereste 
of  persons  not  before  the  court  cannot  be 
materially  affected  by  the  final  decree,  it  will 
not  be  reversed  for  the  omission  to  ]oln  them 
as  parties."    20  Bncy.  of  PI.  &  Pr.  418.    If 


the  situation  were  such  that  no  decree  what- 
ever could  be  rendered  without  trenching 
upon  or  effecting  the  interests  of  those  not 
parties  to  the  suit,  then  the  judgment  could 
not  be  permitted  to  stand;  but,  since  a  de- 
cree can  be  made  which  will  not  In  any  man- 
ner affect  the  interests  of  those  owning  the 
real  estate,  the  Judgment  should  not  be  re- 
versed entirely  but  such  a  decree  should  be 
rendered  as  can  be  enforced. 

[7]  In  addition  to  what  Is  here  said,  it 
should  be  observed  that  no  mention  Is  made 
in  the  motion  for  new  trial  of  any  error  by 
reason  of  a  defect  of  parties;  and  appellant 
Is  not  in  position  to  take  advantage  of  It 
now.  Breldensteln  v.  Bertram,  198  Mo.  846, 
95  S.  W.  828.  There  seems  to  have  been 
only  a  small  tract  of  real  estate — the  home- 
stead of  the  Asahls.  To  reverse  and  remand 
the  case  in  order  that  the  devisees  of  this 
real  estate  might  be  made  parties  would  seem 
to  be  unavailing,  as  we  surmise,  from  re- 
marlcs  In  the  briefs,  that  the  suit  Is  now  very  . 
Ukely  barred  as  to  them. 

[I]  The  contract  Is  to  be  determined  ac- 
cording to  our  law,  and  not  that  of  Germany; 
hence  we  need  not  assume  that  the  common 
law  Is  in  force  there  and  determine  the  case 
according  to  its  rules.  The  contract  was  not 
complete  until  it  was  performed  on  plaintiff's 
part  by  coming  to  America.  It  was  made  by 
the  parties  with  a  view  to  Ite  performance  In 
this  state,  no  part  of  it  was  performed  until 
plaintiff  came  here,  and,  in  that  situation, 
our  courts  wlU  supply  the  appUcatory  law  In 
Its  equitable  enforcement,  Scudder  v.  Union. 
NaUonal  Bank,  91  U.  S.  406,  411,  23  L.  Ed. 
246.  The  general  rule  is  that,  when  a  con- 
tract is  made  in  one  state  to  be  performedi 
in  another,  the  essential  validity  of  the  con- 
tract is  governed  by  the  law  of  the  place  of 
performance.  2  Am.  8c  EIng.  Ehicy.  of  Law 
(2d  Ed.)   132&     . 

The  plaintiff  has  not  sought  to  be  made  aa 
heir  to  all  of  the  property  of  her  father,  but 
only  to  one-half  thereof,  apparently  consid- 
ering and  treating  his  wife  as  the  other  heir. 
As  brought,  her  suit  does  not  affect  the  in- 
terest of  those  claiming  his  real  estate.  Gon- 
sequently,  the  Judgment  should  be  no  greater 
than  she  demands,  and,  as  hereinbefore  stat- 
ed, should  not  be  broader  in  Ite  terms  than 
can  be  enforced.  The  Judgment  is  therefore 
remanded,  with  directions  to  modify  It  so  as 
to  make  plaintiff  a  pretermitted,  or  unmen- 
tioned,  heir  of  John  H.  Asahl,  deceased,  as  to 
one-half  of  the  personal  estate. 

It  la  80  ordered.    The  other  Judges  concur. 
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BELT  et  aL  v.  ST.  LOUIS.  I.  M.  &  S.  RT.  00. 
(No.  12148.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Not.  6, 1916.    Rebearinic  Denied 

Dec.  20, 1916.) 

1.  Pabtms  <S=>96(4)—Anbweb— Waives. 

An  answer  waived  the  objection  that  there 
was  a  misjoinder  of  parties  plaintiff,  as  an  an- 
swer is  a  waiver  of  a  demurrer  for  any  cause 
save  jnrisdiction  and  a  failure  to  alleice  facts 
sufficient  to  state  a  cause  of  action. 

[Ed.  Note.— For  otker  cases,  see  Parties,  Cent. 
Dig.  I  173;  Dec.  Dig.  «=>96(4);  Pleadi.ng, 
Cent.  Dig.  §  1405.] 

2.  PuEADiHo  <s=»5d— Statiko  Cattbk  or  Ao- 

TIOK— PaBTUS, 

Though  facts  constituting  a  good  legal  cauM 
of  action  are  stated  in  a  i>etition,  yet  if  it  alao 
appears  that  the  plaintiff  therein  is  not  entitled 
to  such  action,  no  cause  of  action  is  stated. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  119-121;   Dec.  Dig.  «8=>56.J 

5.  Action    «=360(8)  —  Misjoihdbb  —  Pabtibs 

Plaintitf. 
Where  a  cause  of  action  was  stated  in  the 
petition  in  favor  of  each  of  the  parties  plaintiff, 
which  was  several  and  not  joint,  the  petition 
was  objectionable  for  misjoinder. 

(EA.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  K  614-523;  Dec.  Dig.  <8=>60(3):  Plead- 
ing, Cent  Dig.  |  187.] 

4.  Appkai.  and  Ebrob  «=>927(5)— QuEataons 
or  Fact— Deuubbeb  to  Evidence. 
On  demurrer  to  testimony,   the  Court  of 

Appeals  most  look  to  the  evidence  in  plain- 

tiSs'  behalf  as  establishing  tha  facta. 
[Bid.  Nota. — For  other  cases,  see  Appeal  and  Er- 

tot,  Ceht  Dig.  {  8748;    Dec.  Dig.  «=>927(5).] 

B.  Baii,boad8  «=9482(2)  —  Fibes— Action  fob 

DAKAOLS— SUFFIOIENOT  OF  EVIDENCE. 

In  an  action  by  insurers  who  had  paid  for 
the  loss  of  a  lot  of  cedar  logs  piled  near  defend- 
ant's track  and  alleged  to  have  been  destroyed 
by  fire  started  by  sparks  from  defendant's  en- 
gine, evidence  held  to  sustain  a  verdict  for 
plaintiffs. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1731. 1732;  Dec  Dig.  «8=»482(2).] 

6.  Evidence  «=»471(24)— Opinionb— Pibbb. 

In  such  action,  the  exclusion  of  questions 
by  defendant  to  an  insurance  agent  living  in 
New  Tork,  and  knowing  nothing  of  the  fire,  for 
the  purpose  of  showing  that  the  fire  might  have 
been  started  by  tramps  or  campers,  or  by  the 
leaving  of  matches,  etc,  was  proper,  as  the 
agent's  opinion  could  not  change  the  opinion  of 
the  jury,  who  knew  that  tramps  and  campers 
are  sometimes  careless,  etc. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ii  2160,  2151;  Dec.  Dig.  «=> 
471(24);   Witnesses,  Cent  Dig.  §  833.] 

Ai^eal  from  Circuit  Court,  Buchanan 
County;   Charles  H.  Mayer,  Judge. 

"Not  to  be  officially  published." 

Action  by  Alvln  G.  Belt  and  others,  receiv- 
ers, and  others,  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

James  F.  Oreen,  of  St  Louis,  and  Ben  J. 
Woodson,  of  St  Joseph,  for  appellant. 
Culver  &  Phillip,  of  St.  Joseph,  and  Bruce 
Bamett  and  Dayle  C.  McDonough,  both  of 
Kansas  City,  for  respondents. 


ELLISON,  P.  J.  The  American  Lead  Pen- 
cil Company  was  the  owner  of  a  lot  of  cedar 
logs  piled  la  ricks  about  4  feet  high  near  to 
defendant's  track,  niey  were  Insared  in 
different  amounts  by  the  several  plaintiffs. 
The  logs  were  burned  by  a  fire  which  plain- 
tiffs charge  was  started  by  sparks  from  one 
of  defendant's  passing  engines.  The  loss 
was  $7,41&82,  the  aggregate  insurance  being 
much  more  than  that  Plaintiffs  paid,  eacib 
for  Itself,  its  proportionate  part  of  the  loss, 
and  have  Jointly  brought  this  action,  for  the 
amount  so  paid.  Tlie  action  la  based  on  the 
idea  that  defendant,  as  the  wrongdoer,  is 
liable  to  them  for  the  amounts  they  were 
compelled  to  pay  for  the  wrongful  act.  Hart- 
ford Ins.  Co.  T.  'Railroad,  74  Mo.  Appl  10& 
The  Judgment  in  the  trial  court  was  for  the 
plaintiffs. 

Defendant  demurred  to  the  petition  on  two 
grounds:  E^rst,  that  there  was  a  mlFjolnder 
of  parties  plaintiff;  and,  second,  that  the 
petition  on  Its  face  shows  a  cause  of  actioD 
in  the  Lead  Pencil  Company  and  not  In 
either  of  the  plaintiffs.  The  demurrer  was 
overruled,  whereupon  defendant  filed  an  an- 
swer to  the  merits. 

[1-3]  The  answer  waived  the  objection 
that  there  was  a  misjoinder  of  parties  plain- 
tifl.  Hudson  T.  Caboon,  193  Mo.  547,  91  & 
W.  72 ;  Hendricks  v.  Calloway,  211  Mo.  538, 
557,  111  S.  W.  60;  Hanson  v.  Neal,  215  Mo. 
256,  277,  114  S.  W.  1073.  An  answer  is  a 
waiver  of  a  demurrer  for  any  cause  save  ju- 
risdlctlon,  and  a  failure  to  allege  facts  suf- 
ficient to  state  a  cause  of  action.  Dtf  endant 
Insists  that  the  second  cause  of  demurrer 
was,  in  effect,  a  diarge  that  the  petition  did 
not  state  a  cause  of  action.  This  insistence 
Is  upon  the  idea  that  the  petition  does  not 
state  a  cause  of  action  In  the  plaintiffs; 
that  is,  that  while  it  may  state  facts  show- 
ing a  cause  of  action  in  some  one,  it  does  not 
show  such  cause  in  the  plaintiffs.  It  is  true 
that,  though  facts  which  compose  a  good  le- 
gal cause  of  action  are  stated  In  a  petltloc 
yet  If  It  also  appears  that  the  plaintifF  there- 
in 1b  not  entitled  to  such  action,  no  cause  of 
action  is  stated.  Poor  v.  Wataon,  92  Mo. 
App.  89,  lOL  This  view  Is  sustained  by 
Overshlner  v.  Brltton,  169  Mo.  341,  351.  » 
S.  W.  17,  and  Keller  v.  St  Louis,  152  Mo. 
596,  64  S.  W.  438,  47  L.  R.  A.  391.  But  bi 
this  case  a  cause  of  action  is  stated  in  the 
petition  for  each  of  the  plaintiffs,  tbe  onlr 
trouble  being  that  they  are  several  causes 
and  not  Joint  Therefore  the  only  proper 
objection  to  the  petition  was  that  there  was 
a  misjoinder,  a  defect,  as  we  have  said,  that 
is  waived  by  the  answer. 

[4]  This  brings  us  to  the  question  whether 
there  is  any  substantial  evidence  in  plain- 
tiffs' behalf  to  support  the  verdict  Mndi 
is  said  by  defendant  which  la  taken  from  the 
evidence  in  its  behalf.  But  on  demurrers  to 
testimony  we  must  look  to  the  evidence  Ic 
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the  plaintiffs'  behalf  as  establishing  the  facts. 
Tarner  y.  Anderson,  260  Mo.  1,  17,  168  S. 
W.  943;  WllllamB  v.  Railroad,  257  Mo.  87, 
112,  165  S.  W.  788,  62  I*  B.  A.  (N.  S.)  443; 
Whiteaker  v.  RaUroad,  282  Mo.  488,  402, 
160  S.  W.  1009. 

[S]  It  was  shown  by  plaintiff:  That  the 
logs  were  cedar  and  well  seasoned,  some  of 
than  having  been  plied  about  three  years. 
They  were  piled  In  ricks,  and  extended  from 
about  SO  'feet  of  the  track  up  the  side  of 
what  is  called  the  mountain.  The  weather 
the  Bommer  preceding  had  been  hot  and  dry, 
bat  on  the  20th  of  Jannary,  near  a  month 
before  the  fire,  there  had  been  a  wet  snow, 
but  this  was  gone,  and  at  the  time  of  the  fire 
It  was  "tolerably  dry."  There  was  some 
grass.  A  passenger  train  passed  at  12:80  p. 
m.  going  south  and  at  upgrade  at  about  80 
miles  per  hour.  T%e  engine  was  working 
steam.  That  while  the  engine  had  a  spark 
arrester,  in  sndb  circumstances  it  would 
throw  sparks.  Two  freight  trains  passed 
shortly  afterwards.  There  was  evidence, 
further,  tending  to  show  that  a  live  spark 
would  carry  from  7S  to  100  feet,  and  that  the 
northwest  comer  of  the  logs  was  only  SO 
feet  away,  and  there  was  evidence  which 
tended  to  show  the  fire  started  at  that  end. 
A  strong  wind  was  blowing  in  the' direction 
of  the  logs  from  the  track.  There  were  no 
buildings  near,  nor  did  any  other  means  of 
starting  the  fire  appear.  It  was  suggested  in 
this  connection  that  tramps  frequently  pass- 
ed up  and  down  the  road,  but  none  were  seen 
on  the  day  in  qnestioii. 

There  was  farther  evidence  which  showed 
that  the  fire  was  discovered  by  two  persons 
about  three^uarters  of  an  hour  after  these 
trains  passed.  They  were  on  top  of  a  hl^ 
and  steep  elevation.  Tbey  immediately 
started  to  the  fire,  bat  the  character  of  the 
country  was  sach  they  were  something  more 
than  a  half  hour  in  reaching  it  From  their 
observation  of  the  progress  of  the  fire  before 
they  reached  the  scene,  and  after  they  reach- 
ed It,  reasonable  inference  could  be  'drawn 


that  tbB  Are  started  at  the  time  the  passen- 
ger train  passed. 

After  having  given  the  authorities  cited 
by  defendant  due  consideration,  including 
Fritz  V.  Railroad,  243  Mo.  62,  148  S.  W.  74, 
we  conclude  that  the  evidence,  the  circum- 
stances, and  reasonable  Inferences  to  be 
drawn  therefrom  are  sufficient  to  sustain  the 
verdict  Kenney  v.  Railroad,  70  Mo.  243; 
Campbell  v.  Railroad,  121  Mo.  840,  350,  25 
S.  W.  936,  25  U  B.  A.  175,  42  Am.  St^Repi 
530;  Matthews  v.  Railroad,  142  Mo.  645, 
056,  44  S.  W.  802;  Erhart  v.  Railroad,  136 
Mo.  App.  617,  118  S.  W.  657;  Bowden  v. 
RaUroad,  184  S.  W.  1174,  1175. 

[S]  Complaint  is  made  of  the  ruling  of  the 
court  in  sustaining  objections  to  certain 
character  of  evidence  offered  by  defendant. 
We  think  the  court  properly  disposed  of  the 
evidence  offered  by  refusing  to  allow  the 
questions  answered.  The  evidence  seems  to 
have  been  offered  for  the  purpose  of  showing 
that  tramps  might  have  started  the  fire,  or 
pe<^le  on  camping  expeditions.  There  were 
many  of  these  questions,  put  to  an  insurance 
agent,  and  they  need  not  all  be  set  out  here. 
Among  them  were  these : 

"Do  yoD  know  anythinK  of  the  hazard  of 
tramps  on  railroads  increasinK  the  dani;er  of 
fire"?  and  "Do  insurance  companies  care  for 
them  at  all"?  "Did  you  ever  see  tramps  bnild 
fires  aloni;  railroad  tracks  to  warm  them- 
selves"? "Is  is  possible  for  people  to  leave 
matches"? 

It  is  manifest  that  these  generalities,  put 
into  the  form  of  questions,  had  no  bearing 
on  the  case.  The  Jury  knew  that  some  peo- 
ple are  careless,  that  tramps  walk  down  rail- 
road tracks,  and  that  they  sometimes  build 
fires  to  keep  warm,  etc.,  and  the  afllrmance 
or. denial  of  this  by  an  insurance  agent  liv- 
ing in  New  Tork,  who  knew  nothing  of  the 
fire,  or  the  incidents  connected  therewith, 
could  not  change  their  opinion. 

We  have  gone  over  the  objections  to  the 
Judgment  treated  in  defendant's  brief,  and 
find  that  we  are  without  right  to  Interfere, 
and  hence  affirm  it    All  concur. 
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STEPHENS  ▼.  cm  OF  ELDORADO 
SPRINGS.    (No.  U081.) 

(Kansas   City   Oonrt   of   Appeals.     Missouri. 
Dec.  18. 1916.) 

1.  Appkal  and   Ebbob  «=>930(1)— Rkvebw— 
Vebdict. 

In  reviewing  a  verdict  for  plaintiff,  the  ap- 
pellate court  must  adopt  the  most  faTorable 
construction  that  can  be  given  to  the  plain- 
tiff's testimony  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3765,  3756.  3758;  Dec. 
Dig.  «s>930(l).] 

2.  MUNICIPAI,    COBPOBATIONB    *=»8t)7(l)— DB- 

FB0T8  IN  Stbbets— Duty  of  Pkdkstbians. 
A  pedestrian  is  not  bound  to  abandon  his 
customary  route  of  travel  in  a  public  street  be- 
cause of  a  defect  therein,  and  is  not  guilty  of 
contributory  negligence  is  failing  to  do  so,  un- 
less the  defect  is  so  patently  dangerous  that 
no  ordinarily  prudent  and  careful  person  would 
Attempt  to  pass  over  it 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  i  1679;  Dec.  Dig.  ^=a 
«07(1).] 

-3.  Appeal  and  Bbbob  *=»106(K2>— Rbvikw— 

Pbbjudiczai.  Ebbob. 
In  view  of  Rev.  St  1909,  i  2082,  providing 
-that  a  case  shall  not  be  reversed  for  error  not 
materially  affecting  the  merits  of  the  action, 
where  the  court  told  the  jury  that  question  as 
to  whether  a  witness  had  been  indicted  was 
immaterial,  and  that  they  were  not  to  consider 
it  the  failure  to  reprimand  defendant's  coun- 
sel for  asking  a  witness  if  he  had  been  indicted, 
was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  f  4186 ;  DecDig.  «=»1060(2).] 
4  Tbiai.  €=3l31(3)— Reuabks  or  CoxnrsKi/— 

Objbotions. 
An  objection  to  the  remarks  of  counsel  is 
insnfflcient  which  does  not  point  out  the  specific 
statement  complained  of  and  does  not  call  the 
attention  of  the  trial  court  to  the  specific 
grounds  upon  which  it  is  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  314;    Dec.  Dig.  <S=»131(8).] 

5.  Tbial  <S9129— Stateukntb  or  (JoxTHsiaj— 

RXTAUATOBT    RT7XE. 

In  an  action  against  a  dty  for  personal  in- 
juries caused  by  defect  in  a  sidewalk,  in  view 
of  the  testimony  of  an  alderman  that  he  had 
recommended  that  the  board  of  aldermen  spend 
$2,000  to  defeat  plaintiff's  cause  of  action  as 
a  "holdup,"  a  statement  of  plaintiff's  counsel 
that  a  verdict  would  not  mean  anything  to  the 
defendant   but   would   mean   a    great   deal   to 

Slaintiff,  that  if  judgment  waj  rendered  against 
efendant  its  officers  and  servants  would  go  on 
drawing  their  salaries,  and  that  the  defendant 
bad  money  to  throw  to  the  birds,  might  be.  in 
the  discretion  of  the  court,  allowed  as  called 
forth  by  the  statements  of  the  other  side,  unless 
the  attention  of  the  court  were  called  to  a  spe- 
cific reason  why  the  remarks  of  counsel  were 
objectionable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  310;   Dec  Dig.  «='129.] 

Appeal  from  (31rcnlt  Court,  Cbss  County; 
Andrew  A.  Wbitsett,  Jadge. 
"Not  to  be  ofBdally  published." 
Action  by  W.  A.  Stephena  against  the  City 
of  Eldorado  Springs.     Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 


D.  Walkw  Smltb  and  J.  F.  BliodeB»  botli 
of  Bldorado  Sprtnga,  and  T.  M.  Haynes,  of 
HarrlsonvUle,  for  appellant  W.  M.  Bowkw, 
of  Nevada,  Mo.,  and  J.  S.  Brierly  and  W.  D. 
Summers,  botJi  of  HarrlaonTllle,  tor  revond- 
ent 

TRIMBLE,  J.  Plaintiff,  wblte  walking  on 
defendant's  sidewalk,  was  tbiown  down  and 
severely  Injured  by  reason  of  a  defect  there- 
in. He  sued  the  dty  alleging  negUgence  in 
falling  to  keep  the  sidewalk  in  a  reasonably 
safe  oondltton.  The  dty  answered  with  a 
general  denial,  coupled  with  a  plea  of  oon^ 
trlbntory  negllgenoe.  On  a  change  of  venue 
the  case  was  first  seat  to  St  Clair  county, 
where  It  was  tried,  resulting  in  a  judgment 
for  plaintiff,  which,  on  appeal,  was  revosed 
by  the  Sprlngfl^d  Ck>urt  of  Appeals  for  error 
committed  In  the  trial,  and  the  cause  remand- 
ed for  a  new  bearing.  Thereupon,  another 
change  of  venue  was  awarded,  and  the  case 
went  to  Cass  county,  where  tbfi  trial  now  In- 
volved was  bad  on  snbstantlally  the  same  evi- 
dence as  before,  and  resulting  again  In  a  vei^ 
diet  and  judgment  for  plaintiff.  Defendant 
has  again  appealed. 

It  Is  very  strenuously  and  ably  argued  that 
we  should  reverse  the  case  o«i  the  ground 
that  the  plaintiff's  own  testimony  shows 
contributory  negligence  so  dearly  that  we 
should  declare  it  established  as  matter  of 
law.  There  is  no  question  as  to  the  suffi- 
dency  of  the  evidence  In  regard  to  defend- 
ant's negligence;  but  it  is  insiated  that 
plalntifT  has  been  conclusively  shown  to  be 
guilty  of  contributory  negligence  on  aooount 
of  which  his  Judgment  should  be  annulled. 

[1]  We  have  carefully  and  thoroughly  gone 
over  the  record  and  find  ourselves  unable  to 
agree  with  this  contention.  Adopting,  aa  we 
must  In  view  of  the  jury's  verdict,  the  most 
favorable  construction  that  can  be  legitimate- 
ly given  to  plaintiff's  testimony  as  a  whole. 
It  makes  the  question  of  his  negligence  a 
matter  to  be  determined  by  the  jury.  The 
opinion  of  the  Springfield  C!ourt  of  Appeals 
on  the  former  appeal  Is  reported  in  185  Ho. 
App.  464,  171  S.  W.  667,  and  we  refer  to  it 
tor  a  statemmt  of  the  facts  and  for  a  more 
extended  discussion  of  the  point  now  under 
consideration.  What  is  there  said  applies 
with  cogency  and  force  to  the  facts  as  they 
appear  in  the  record  now  before  ua,  and  we 
see  no  need  of  adding  to  what  that  court 
said  upon  the  point  We  ai;e  convinced  It 
was  a  proper  case  for  the  Jury,  and  not  the 
trial  court,  to  pass  upon. 

[2]  Defendant's  Instruction  Na  9  was  re- 
fused, and  this  it  ia  claimed  was  error.  The 
instruction,  in  effect  nnquallfledly  declared 
that  If  plaintiff,  by  taking  a  roundabout 
way,  could  have  avoided  the  defective  place, 
he  was  guilty  of  contributory  negligence  In 
failing  to  do  so.    This  Is  not  the  law.    Gran- 
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ey  T.  Olty  of  3t  JjotOb,  141  Mo.  180,  184,  4i 
S.  W.  B41.  A  person  la  not  tx>imd  to  abandon 
Ilia  customary  ronte  of  travel  In  a  pnldlc 
street  because  of  a  defect  therein,  nnleas  the 
defect  la  so  patently  dangerous  that  no 
ordinarily  Qrudent  and  careful  person  would 
attempt  to  pass  over  It  Loftls  v.  Kansas 
C31ty,  156  Mo.  App.  683,  137  S.  W.  093;  Heber- 
llng  ▼.  City  of  Warrensburg,  204  Mo.  604, 
103  S.  W.  36;  Lueklng  t.  Caty  of  Sedalla, 
180  Mo.  App.  203,  167  S.  W.  1162;  Besides, 
there  was  evidence  that  any  roundabout  way 
was  as  dangerous  as  the  walk.  In  fact, 
one  of  the  other  ways  was  not  accessible  un- 
til after  a  ditch  had  been  crossed,  and  It 
would  have  been  more  hazardous  to  haye  at- 
tempted this  In  the  dark  than  to  have  con- 
tinued on  plaintiffs  usual  and  nearest  way 
borne  as  he  did. 

[3]  Complaint  la  made  that  the  trial  court 
did  not  adequately  reprimand  plaintiff's  coun- 
sel for  Improper  cross-examination  of  one 
of  defendant's  witnesses.  The  portion  of 
cross-examination  complained  of  la  as  fol- 
lows: 

"Q.  Tom,  you  are  Indicted  for  bootlegging 
over  there  now? 

"By  Mr.  Smith:    Just  wait  a  minnte. 

"By  the  Court:    What  la  that? 

"By  Mr.  Haynes:  The  attorney  should  be 
reprimanded  for  that  Q.  Have  you  been 
eonvicted  of  booUeRging?  A.  No,  lir;  I 
haven't.  Q.  Haye  you  eyer  been  conyicted  of 
bootlegging  over  there?    A.  No,  sir;  I  haven't 

"By  Mr.  Smith:  Now,  we  think  the  attorney, 
Mr.  Bowker  ought  to  be  reprimanded. 

"By  Mr.  Bowker:  The  testimony  is  compe- 
tent;  I  understand  he  has  been  tried  for  it 

"By  Mr.  Haynes:  We  object  to  that  remark 
as  being  Improper  and  ask  that  he  should  be 
reprimanded. 

"By  Mr.  Bowker:  I  have  got  a  right  to  ask 
that.    If  be  has  been  conyicted  I  can  show  it 

"By  the  Court:  Ton  have  got  a  right  to  ask 
if  he  has  been  conyicted.  But  now  I  will  say 
to  the  Jury  this  as  to  any  case  pending  will  be 
entirely  withdrawn  from  the  jury  and  they  are 
not  to  consider  that.  As  to  wliether  he  is  in- 
dicted now  or  whether  he  isn't  doesn't  concern 
this  case;  it  is  incompetent  in  this  case.  (To 
which  action  of  the  court  In  refuedng  to  repri- 
mand plaintiff's  comisd  for  his  conduct,  defend- 
ant excepted  and  saved  Its  exceptions  at  the 
time.)" 

On  redirect  examination  the  witness,  in 
•nawer  to  a  question  of  defendant's  counsel, 
said  he  had  never  been  convletied  of  boot- 
legging In  Cedar  county  or  anywhere  else. 
We  are  asked  to  say  that  this  cross-examina- 
tion, together  with  the  failure  of  the  trial 
court  to  reprimand  counsel  for  plaintlfF,  con- 
atltutea  reversible  error.  A  large  number  of 
witnesses  were  introduced  on  each  side,  and 
the  testimony  of  the  witness  in  question  was 
merely  cumulative.  The  court  clearly  and 
emphatically  told  the  jury  that  the  question 
as  to  whether  the  witness  had  ever  been  in- 
dicted was  wholly  immaterial,  waa  incom- 
petent, and  WB8  withdrawn  from  the  Jury, 
and  that  they  were  not  to  consider  it  It  Is 
not  reasonable  to  suppose  that.  In  view  of  the 
court's  ruling,  the  jury  not  tmly  disr^arded 
the  court's  admonition,  but  were  Influenced 


by  the  mer«  qaeatloii  propounded  to  the  wlt- 
nesa  as  to  whether  he  had  been  Indicted.  No 
evidence  was  given  on  that  subject  The 
Jury  are  presumed  to  have  understood  and 
heeded  the  Judge's  ruling  and  admonition. 
Under  all  the  circumstances  we  do  not  think 
the  rights  of  the  defendant  were  prejudiced 
or  that  the  failure  of  the  court  to  reprimand 
(whi<di  Is  all  that  defendant  asked)  resulted 
in  'Materially  afCectlng  the  merits  of  the  ac- 
tl<»i."  This  b^ng  so,  the  case  should  not  be 
reversed  on  account  thereof.  Section  20S2, 
R.  S.  Mo.  1000. 

{4, 5]  It  Is  finally  urged  that  the  case 
should  be  reversed  and  remanded  because  of 
improper  remarks  of  counsel  for  plaintiff  in 
the  closing  argument  We  set  forth  all  that 
the  record  discloses  in  regard  to  this  matter. 
It  states  that  counsel  for  plaintiff  said  in 
substance: 

"The  verdict  in  this  case  doesn't  mean  any- 
thing to  the  defendant  bnt  It  means  a  great 
deal  to  the  plaintiff,  if  the  judgment  is  rendered 
against  the  city  In  this  case,  the  city  officers, 
the  mayor  and  aldermen  and  marshal  and  night 
watch  will  go  on  drawing  their  salaries  just  the 
same;  the  city  has  money  to  throw  to  the 
birds.  (To  which  remark  the  defendant  except- 
ed and  asked  the  court  to  reprimand  the  coun- 
sel for  plaintiff.) 

"By  Mr.  Bowker:  Well,  they  said  they  would 
spend  $2,000  to  beat  Mr.  Stephens  in  this  law- 
suit. (To  which  action  of  the  court  in  refusing 
to  reprimand  plaintiff's  said  counsel  defendant 
excepted  and  saved  its  exceptions  at  the  time.)" 

One  of  the  aldermen  of  the  dty,  ^bo  tea- 
tifled  for  the  defendant,  bad  admitted  on 
croas-examlnatlon  that  he  had  advocated  be- 
fore the  board  of  aldermen  the  spending  of 
$2,000  to  defeat  plaintiff's  oaoae  of  action. 
Ob  direct  eXamlnatlMi  he  aaid  the  reason  he 
advocated  such  a  policy  was  because  he  re- 
garded plaintiff's  case  as  a  "holdup."  And 
the  record  above  quoted  shows  on  Its  face 
that  the  remarks  of  plaintiff's  counsel  were 
in  reference  to  that.  And,  In  so  far  as  they 
were  in  answer  to  that  feature  of  the  case, 
the  remarks  might  be  allowed  to  pass  uncon- 
demned  under  the  retaliatory  rule;  L  e.,  that 
it  was  called  forth  by  the  evidence  and  the 
statements  of  the  other  side.  It  will  be  ob- 
served that  no  reaaon  was  given  In  support 
of  the  objection.  Indeed,  specifically,  no  ob- 
jection was  made  except  as  It  la  Implied  in 
the  fact  that  defendant  excepted  to  the. re- 
mark and  prayed  for  a  reprimand.  But  cer- 
tainly no  reason  was  given  for  the  objection 
Implied  therein.  The  trial  court  knew  of 
the  feature  to  which  the  remarks  were  di- 
rected, and  knew  alao  the  course  of  the  trial 
and  argument  which  called  them  forth,  and, 
having  these  in  mind,  could  well  regard  the 
remarks  as  unobjectionable  unlesa  his  atten- 
tion was  called  to  some  reason  which  made 
them  improper.  No  reason  was  furnished. 
An  objection  to  the  remarks  of  counsel  "is 
insufficient  which  does  not  point  out  the 
sijedflc  statement  complained  of  and  does 
not  call  the  attention  of  the  trial  court  to 
the  specific  grounds  upon  wblch.lt  ia  based." 
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TorreyBon  t.  United  Railways,  246  Mo.  686, 
loc.  dt.  707, 152  S.  W.  32.  See,  also,  BleSing 
V.  Juede,  165  Mo.  App.  216,  225,  147  S.  W. 
168,  where  It  was  held  that  a  general  objec- 
tion to  language  nsed  In  argnment  la  not  snf- 
flclent,  bat  that  the  objector  should  give  the 
reason  on  which  his  objection  is  based  so 
that  the  trial  court  may  have  opportunity  to 
mle  on  the  matter  and  correct  the  error  if 
there  be  any.  This  is  especially  applicable 
here  where  the  remarks  of  counsel  were  call- 
ed forth  by  the  bitter  words  from  the  other 
side  to  the  effect  that  they  would  spend  $2,- 
000  to  defeat  a  '%oldup,"  and,  unless  the  at- 
tention of  the  court  was  called  to  the  rea- 
son the  remarks  of  counsel  were  objectUm- 
able,  the  court  might  well  fall  to  see  why 
they  should  be  considered  lmproi)er  in  view 
of  his  knowledgre  of  what  had  called  them 
forth.  It  should  also  be  remembered  that, 
as  said  in  Huckshold  v.  St.  Louis,  etc.,  Ry. 
Co.,  90  Mo.  659,  2  S.  W.  798: 

"The  trial  judse,  who  bad  heard  the  speech- 
es of  opposmg  connsel,  and  knew  what,  if 
anythini;,  was  said  to  provoke  the  last  remarks 
of  counsel  in  his  closine  speech,  was  in  a  better 
position  than  we  are  to  determine  whether  he 
should  or  should  not  interfere,  and  as  to  when, 
how,  and  to  what  extent  a  trial  judge  may  inter- 
fere in  any  case,  must  depend  upon  the  exer- 
cise of  a  sound  discretion." 

In  view  of  this  and  of  the  fact  that  the 
trial  judge  was  not  given  any  reason  for  the 
objection  nor  was  his  attention  called  to 
what  it  was  that  made  the  remarks  objection- 
able, we  are  unwilling  to  hold  that  reversible 
error  was  committed.  It  will  also  be  observ- 
ed that  the  trial  court  made  no  mling  on 
the  matter,  and  the  exception  taken  was  not 
to  the  court's  failure  to  rule,  but  to  the  fail- 
ure to  r^rimand.  Section  2081,  R.  S.  Mo. 
1909,  provides  that  only  those  exceptions  are 
available  on  appeal  which  have  been  express- 
ly decided  by  the  trial  coort.  In  Ray  Coun- 
ty Savings  Bank  v.  Button,  224  Mo.  42,  SO, 
123  S.  W.  47,  attention  U  called  to  this  stat- 
ute, and  it  is  said  that  the  proper  procedure, 
where  the  conrt  fails  to  rule,  is  to  except  to 
the  failure  to  rule.  Doubtless  the  court's 
silence,  in  the  case  at  bar,  may  be  construed 
as  a  ruling  adverse  to  the  objector,  and  the 
facts  in  the  Hutton  Case  may  make  it  Inap- 
plicable here.  We  prefer  to  base  oar  ruling 
in  this  case  on  the  fact  that  no  reason  for  the 
objection  was  given,  and  it  was  necessary 
that  a  reason  should  have  been  given,  in 
view  of  the  fact  that  the  remarks  were  call- 
ed forth  as  hereinabove  indicated,  and  for 
that  reason  could  not  be  regarded  as  wholly 
without  Justification  and  improper  unless  the 
court's  attention  was  specifically  called  to 
some  ground  which  otherwise  made  them  not 
permissible. 

Unless  there  is  reversible  error  in  the  rec- 
ord, the  judgment  should  be  affirmed.  The 
case  has  been  tried  twice  and  the  plaintiff 
has  obtained  verdicts  from  widely  separated 
and  disinterested  Juries,  the  first  time  for 


$2,500,  and  the  last  ftnr  |3,000.  Keifher  of 
them  app^tf  to  be  excessive  or  unreasonable. 
According  we  affirm  the  Judgment.  The 
other  Judges  cmicar. 


DITTRICH  V.  AMERICAN  MPG.  OO. 
(No.  14S10.) 

(St  Louis  Conrt  of  Appeals.    MissoorL    Dec. 

30,  1016.     Rehearine  Denied 

Jan.  16, 1917.1 

1.  Mastkb  ano  Sebvaitt  9=9238(4)— Cohtbib- 

UTOBT  NEOLIQENCE— SaFK   WAT  OV  WOBK. 

An  employ^,  who  has  chosen  an  unsafe  meth- 
od of  work  when  there  is  a  safe  way  at  band, 
may  still  recover  for  resulting  injniiea,  unless 
the  way  chosen  was  so  dangerous  that  an  ordi- 
narily prudent  man  would  not  have  chosen  it. 

[Ed.  Note. — For  other  cases,  iree  Master  and 
Servant,  Cent  Dig.  |  746:  De&  Dig.  «s> 
238(4).] 

2.  Masteb  awd  Sebvaitt  e=»191(l) — Psixow 
Sebvantb. 

Where  operators  of  cordage  madunes  in 
the  defendant's  shop  had  nothing  to  do  with  re- 
pairing the  machines,  and  blacksmiths  and  ma- 
chinists who  repaired  them  had  nothing  to  do 
with  operating  them,  the  operators  and  black- 
smiths were  independent  workers  and  not  fel- 
low servants,  and  defendant  wonld  be  chance- 
able  with  the  negligence  of  an  operator  result- 
ing in  injury  to  a  blacksmith  widle  repairing  a 
machine. 

[Rd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  fg  476,  477,  478;  Dec  Dig. 
*=>19ia).] 

3.  Masteb  ANn  Sebvaitt  «=3>190(18>  —  Vice 

PBINCIPAt,. 

Where  plaintiff  Macksmith  was  ordered  to 
repair  a  cordage  machine  by  the  defendants 
machinist,  the  machinist  was  a  vice  principal, 
and  dpfendant  wonld  be  liable  for  his  negligence 
in  failing  to  signal  the  operator  of  the  ma- 
chine that  the  work  was  to  be  done. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  467;  Dec.  Dig.  <S=s>190 
(18).] 

4.  MAflTEB  AITD   Skbvart  ^=>190(18)   —  ViCI 

Pbincipai,. 
Where  defendant's  cordage  machines  were 
placed  18  or  20  inches  apart,  with  no  light  fal 
such  spaces,  which  were  not  only  dark,  bat  ob- 
structed with  dust,  so  that  one  repairing  the 
machine  would  not  be  In  view  of  those  operating 
it,  and  no  provision  was  made  to  notify  oper^ 
ators  nor  to  guard  persons  repairing  ttie  ma- 
chines by  any  mechanical  device,  which  could 
have  been  provided  at  a  trifling  cost  and  de- 
fondant's  foreman  saw  plaintiff  assume  his  posi- 
tion to  repair  a  machine  withont  taking  steps 
to  notify  the  operator  who  remained  at  her 
post,  or  to  notify  one 'who  was  away  at  the 
time  and  likely  to  start  the  machine  on  her  re- 
turn, the  defendant  was  guilty  of  gross  negli- 
gence in  failing  to  take  precautions  to  guard 
the  safety  of  its  workmen  as  far  as  that  could 
be  reasonably  done. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  467;  Dee.  Dig.  «=»190 
(18).] 

5.  Mabteb  ANn  BKBVAifT  «3»190(1%  —  In^- 

BIES   TO   SeBVANI  —  CONTBIBUTOBT   NbOU- 

asNcs. 
If  it  was  defendant's  duty  to  notify  the 
operator  of  a  cordage  machine  in  defendant's 
shop  before  starting  to  repair  it,  if  such  notice 
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m»  xhreB,  It  was  bnaiatcTial  wbetber  the  per- 
son who  gave  it  was  the  plaintiff  or  another. 

[ICd.  Note. — For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  Sil  469,  470;  Dec  Dig-  «=» 
190(19).] 

6.  Masteb  awd  Servant  «=s>286(1)— Acriosa 
roB  Injubibs— QtnesnoN  roB  Jctt. 

In  a  serrant's  action  for  injaries,  question 
of  defendant's  negligence  held  for  the  jurj. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1001;  Dec  Dig.  <3=3 
286(1).] 

7.  MA8TEB   AND    SERVANT   *a»289(l)— ACTIONS 

FOB  INJDBIES— Question  roB  Jcbt. 
In  a  serrant's  action  for  injuries  received, 
question  of  contributory  negligence  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  8  1089;  Dec.  Dig.  «=» 
289(1).] 

8.  Masteb  ai«d  Skbvant  «=a219(l)— Injubos 
TO  Skbvant— AasuvFTioN  or  Risk. 

The  doctrine  of  assumption  of  risk  as  such, 
unless  the  danger  is  obvious,  does  not  exist  in 
Missouri. 

[Sd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  M  610,  624;  Dec  Dig.  «s> 
219(l).l 

9.  Dakaoes  «=>30  —  Pkbsonal  Ikjubibb  — 
Meastibe  of  Damaoes. 

In  action  for  injuries  received,  plaintiff  was 
entitled  to  a  fair  pecuniar;  compensation  for 
the  pain  and  anguish  of  body  and  mind,  if  any, 
as  a  direct  result  of  the  injury  sued  for,  for 
loss  of  earnings  $250,  and  for  any  loss  of  earn- 
ings snstained  since  the  filing  of  the  suit  di- 
rectly cansed  by  the  injoiy. 

[Ud.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  222;   Dec.  Dig.  «=>30.] 

10.  Masteb  and  Servant  <g=9201(l)  —  Inju- 
ries TO  Sebvant— Neolioenoe  or  Stexow 

Servant. 
If  a  master's  negligence  cansea  injury  to  a 
servant  his  negligence  ia  not  excused  by  the 
fact  that  llie  negligence  of  a  fellow  servant 
contributed  to  that  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  516;  Dec.  Dig.  «=» 
201(1)0 

11.  Dakaoes  «=»1S1(8)— Pebsonal  Iimreocs 
— Excessive  Verdict. 

In  an  action  for  injuries  received,  where 
plaintiff  was  seriously  crippled  in  his  hand, 
snifered  great  pain,  was  put  to  large  expense, 
and  was  unable  to  work  for  six  months,  a 
verdict  of  $1,500  was  not  so  excessive  as  to  in- 
dicate prejudice  or  passion  on  the  part  of  the 
jury. 

[EJd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  361,  S62,  370;  Dec.  Dig.  «=> 
131(3).] 

Appeal  from  St  Lonis  Oirctiit  Oonrt; 
Oeorge  G.  Hitchcock,  Judge. 

"Not  to  be  officially  published." 

Action  by  Ignatlas  Dlttrlch  against  the 
American  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

William  K.  Koemer  and  Davis  Biggs,  both 
of  St  Louis,  for  appellant.  Claud  D.  Hall, 
of  St  Louis,  for  respondent 

Statement. 

BEINOLDS,  P.  J.  Action  by  plaintiff  for 
damages  for  injuries  sustained  while  in  the 
employ  of  defendant    Defendant  is  a  man- 


ufactnrlng  concern  operating  a  nnmber  of 
mactilnee  known  as  cordage  machines.  These 
machines  are  about  five  feet  blgb,  six  feet 
wide,  and  twenty-one  feet  long,  and  are  fitted 
with  gears  or  cogwheels  as  part  of  their  op- 
erating machinery.  There  were  about  fifty 
of  them  In  one  room,  placed  In  rows  about 
twenty  Inches  apart,  each  machine  being  op- 
erated by  two  women  operators,  one  at  the 
front  end,  another  at  the  rear  end,  the  ma- 
chine started  or  stopped  by  the  operator  us- 
ing a  lever,  levers  being  on  the  side  at  each 
end  of  the  machine.  One  McOraw  was  In 
charge  of  the  shop,  and  the  floor  and  ma- 
chines operated  on  it  were  in  charge  of  a 
foreman  named  Cast  When  repairs  were 
required  to  be  made  on  the  machines  they 
were  made  by  or  under  direction  of  the  com- 
pany's machinist  one  Pecka,  who  was  some- 
times assisted  by  the  blacksmith.  On  the 
afternoon  of  August  24th,  1911,  Oast  directed 
Pecka  to  make  some  changes  In  the  gear  of 
one  of' these  machines.  As  Pecka  saw  that 
plaintiff,  who  was  the  company's  Uacksmlth, 
was  not  woridng  at  the  time  he  asked  plain- 
tiff to  go  with  him.  The  two  men  Weht  from 
their  floor  to  that  on  which  these  madiines 
were  In  place  and  found  Gast  standing  by 
one  of  them.  Gast  Instructed  Pecka  to 
change  the  gear  of  that  machine;  told  him 
that  he  conld  "bare  the  machine  and  to  go 
ahead  and  take  It"  .  Oast  thereupon  left  the 
vicinity.  The  machine  was  then  at  a  stand- 
still, and  Mrs.  B.,  the  operator,  having  run 
out  of  material,  stopped  U,  but  remained  at 
her  post  at  the  front  end,  and  Mrs.  R.,  the 
operator  whose  place  was  at  the  rear  end, 
went  to  woric  at  another  machine  and  was 
absent  about  ten  minutes.  As  Pecka  and 
plaintiff  iMssed  Mrs.  B.,  and  just  as  they 
reached  the  machine,  Pedca  started  taking 
the  gear  cover  off  and  testifies  that  he  waved 
bis  hand  at  Mrs.  B.  to  give  her  notice  not  to 
start,  that  being  the  usual  way  of  notifying 
the  operator  that  the  machine  was  not  to  be 
started.  Pecka,  after  ascertaining  the  size 
of  gear  needed,  and  while  plaintiff  was  loos- 
ening up  the  nuts,  left  it  and  went  to  procure 
another  gear.  In  the  meantiiue,  that  is, 
while  plaintiff  was  at  work  removing  the  gear, 
— ^Mrs.  R.  had  returned  to  her  place  at  the 
foot  or  rear  of  the  machine  and,  according 
to  Mrs.  R.,  Mrs.  B.  signalled  to  her  by  wav- 
ing or  raising  her  hand,  to  start  the  machine. 
Mrs.  R.  not  having  been  warned  by  Mrs.  B.,  or 
anyone  else,  that  a  man  was  working  at  It 
and  not  seeing  plaintiff,  who  was  stooping 
down  between  this  machine  and  another, 
started  the  machine.  Plaintiff  then  had  hold 
of  the  gear  by  its  outer  edge.  The  movement 
of  the  machine  caught  his  hand  and  crushed 
two  of  his  fingers. 

In  addition  to  the  facts  above,  which  f^re 
set  out  substantially  as  In  the  petition,  there 
was  evidence  tending  to  show  that  these  ma- 
chines when  In  operation,  not  only  made  a 
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loud,  deafening  ruAae  but  raised  a  doad  of 
dust  whldi  made  It  Impossible  to  see  more 
than  four  or  five  feet.  They  were  so  close 
together  and  so  high  that  the  space  between 
tbem  was  dark  and  obscured  by  dust  It 
does  not  appear  that  this  space  was  fitted 
with  artificial  lights.  The  machines  were 
used  for  weaving  strands  together  for  the 
manufacture  of  rope.  The  operatives  of 
them  would  use  one  and  then  another,  shift- 
ing from  one  to  the  other,  using  one  until 
material  at  that  machine  was  used  up  and 
then  going  to  and  operating  another.  It 
appears  that  the  same  two  operators  did  not 
always  work  together  on  the  same  machine, 
but  shifted  from  one  to  another  and  worked 
with  other  operators.  The  operators  had 
nothing  to  do  with  repairing  the  machines 
and  the  machinists  had  nothing  to  do  with 
operating  them.  The  blacksmith  shop  where 
plalntiiC  osuelly  worked  was  on  a  floor  a 
little  above  the  level  of  the  floor  on  which 
the  machines  were  situated,  and  plaintiff, 
while  nsiuniy  doing  work  as  a  blacksmith, 
assisted  In  repairing  machines  when  request- 
ed by  Pecka,  often  being  sent  down  from 
this  shop  to  the  factory  floor  where  the  ma- 
chines  were,  to  repair  tbem  when  repairs 
were  required.  When  the  blacksmiths  came 
to  work  on  a.  machine,  if  the  operator  was 
there,  be  or  the  machinist  would  give  a  signal 
by  a  wave  of  his  hand  or  a  rap  of  his  ham- 
mer as  a  warning  that  the  machine  was  be- 
ing repaired.  There  was,  however,  no  sign 
nor  any  rale  or  regulation  notifying  opera- 
tives who  might  be  at  that  or  at  other  ma- 
chines, and  who  might  come  to  and  operate 
the  machine,  that  any  particular  machine 
was  being  repaired,  or  that  a  blacksmith  was 
working  on  it.  The  gear  wheel  which  was 
being  removed  weighed  about  fifty  or  sixty 
pounds.  The  usual  manner  of  removing  It 
was  to  take  hold  of  the  spokes,  which  had  a 
space  of  about  three  Inches  at  one  end  and 
three-fourths  of  an  incli  at  the  other.  The 
operator,  Mrs.  B.,  whose  place  was  at  the 
rear  of  the  machine,  as  noted,  had  been  en- 
gaged on  another  machine  some  six  or  seven 
feet  away  for  about  ten  minutes  and  when 
she  left  the  machine  at  which  the  accident 
occurred,  as  also  noted,  as  she  testified,  she 
did  not  know  that  the  madilne  was  being  re- 
paired; that  neither  Gast  nor  any  one  else 
had  notified  her  of  that ;  when  she  came  back 
to  her  machine  she  started  it  because  she 
got  a  signal  from  her  feUow-workwoman  at 
the  other  end  of  the  machine  to  start  it, 
which  she  immediately  did. 

There  Is  evidence  to  the  ^ect  that  a  lock 
or  device  could  have  been  easily  attached  to 
the  machine  to  keep  it  from  being  operated 
while  undergoing  repairs. 

There  are  five  assignments  of  negligence 
in  the  petition,  but  as  the  case  was  submit- 
ted to  the  Jury  on  only  two  of  them  it  is  un- 
necessary to  notice  the  others. 

We  foUow  the  summary  ol  tbeae  assign- 


ments of  negligence  as  made  by  tile  learned 
counsel  for  respondent  in  their  statement, 
brief  and  argument  before  ua. 

The  first  submitted  to  the  Jury  is,  that  Uie 
operators  and  blacksmiths  were  two  separate 
and  Independent  gangs  of  workmen.  Xbe 
second  is,  that  defendant  had  failed  to  pro- 
mulgate and  enforce  any  rules  or  regula- 
tions by  which  the  operators  would  be  warn- 
ed from  operating  these  machines  while  a 
blacksmith  or  machinist  was  making  repairs 
thereon,  and  that  defendant  failed  to  pro- 
vide any  system,  sign,  signal,  lock  or  safety 
device  In  connection  with  the  machines  that 
would  warn  defendant's  employes  in  the 
operating  department  that  madiinlsts  were 
working  upon  the  machines  or  that  would 
prevent  the  machines  from  being  started 
while  in  the  process  of  being  repaired. 

The  answer,  after  a  general  denial,  pleaded 
assumption  of  risk  and  contributory  neg- 
ligence, the  contributory  negligence  pleaded 
being,  first,  want  of  ordinary  care  on  tbe 
part  of  plaintiff  in  going  to  work  upon  tlie 
machine  without  notifying  tbe  operator  of 
that  fact;  second,  in  faiUng  to  watch  and 
see  that  tbe  machine  was  not  started  while 
he  was  working  thereon;  third,  that  plain- 
tiff's injuries  were  due  to  the  negligence  and 
carelessness  of  a  fellow-servant  in  starting 
the  machine  while  i^alntiff  was  in  the  act 
of  repairing  it. 

The  trial  resulted  in  a  verdict  for  plainOlT 
for  $1,500,  from  which  defendant  bas  duly 
appealed. 

At  the  <doee  of  the  testimony  in  tbe  case 
in  chief  and  at  tbe  close  of  all  the  evidence, 
defendant  lntei"posed  demurrers  or,  more  cor- 
rectly speaking,  asked  for  instructions  to  the 
effect  that  the  Jury,  on  the  evidence,  should 
return  a  verdict  in  favor  of  defendant.  This 
was  refused  and  error  is  assigned  to  tbls  ac- 
tion of  the  court. 

The  court,  at  the  instance  of  plaintiff,  gave 
three  instructions  over  the  objection  of  de- 
fendant, and  this  action  of  tbe  court  Is  as- 
signed as  error.  Defendant  asked  twelve  in- 
structions and  these  were  reftised  but  error 
is  here  assigned  to  tbe  refusal  of  only  one  of 
them  (the  tenth). 

Opinion. 

Taking  up  the  first  point,  which  coven 
tbe  action  of  the  court  in  refusing  to  direct 
a  verdict  for  defendant,  and  in  connection 
with  that,  the  point  made  when  counsel  criti- 
cize the  first  instruction  glvrai  at  the  instance 
of  plaintiff,  and  which  is  to  tbe  effect  that 
tbe  duty  to  put  up  a  sign  or  provide  some 
safeguard  against  the  danger  of  the  machine 
starting  while  being  repaired,  only  applies 
where  the  work  performed  is  complex  or  in- 
tricate, learned  counsel  aigae  tbat  there  is 
no  evidence  of  negligence  on  the  part  of 
defendant  in  the  case,  and  that  plaintiff  was 
guilty  of  contribntory  negligence  as  a  mat- 
ter of  law  in  failing  to  be  on  the  lookout  for 
the  operator  of  tbe  mat^ilne  and  ito  notif^r 
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her  of  hlB  praaenoe  In  a  dangerous  poBitton. 
and  alao  In  doing  his  work  in  a  dangerous 
way  when  he  could  have  done  it  in  a  safe 
way  that  was  equally  eaey  and  feasible. 

[t]  (Considering  this  la&t  proposition,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  niatter  of  law  in  doing  bis  work 
in  a  dangerous  way  when  he  could  have  done 
it  in  a  safe  way  that  was  equally  easy  and 
feaBlble,  it  is  to  be  said,  that  there  was  some 
evidence  that  the  way  In  which  plaintiff  at- 
tempted to  remove  the  wheel,  that  is,  by  tak- 
faig  hold  of  it  on  the  outer  surface  Instead 
of  by  the  spokes,  was  not  the  safer,  or  the 
usual  way  to  remove  this  gear.  Non  constat 
but  that  starting  of  the  machinery  while 
plaintiff  had  hold  of  the  q;>okes,  would  not 
have  resulted  in  his  injury.  But  this  is  not 
sufficient  In  itself  to  have  warranted  the 
court,  as  a  matter  of  law,  in  declaring  plain- 
tiff guilty  of  contributory  negligence.  It  has 
been  held  by  our  court  in  Boehm  v.  General 
Electric  Co.,  ITO  Mo.  App.  663,  loc.  dt.  671, 
162  S.  W.  723,  citing  cases  in  support  of  the 
rule,  that  when  an  employ^  of  his  own  free 
will  Chooses  an  unsafe  manner  for  doing  his 
work,  or  in  using  his  employer's  appliances, 
when  other  and  safer  ways  are  at  hand,  he 
may  still  recover  for  his  injuries,  unless  the 
way  chosen  was  so  dangerous  that  an  ordi- 
narily prudent  man  would  not  have  chosen 
It.    That  applies  here. 

Betumlng  to  the  first  proposition  under 
this  first  point,  that  there  is  no  evidence  of 
negligence  on  the  part  of  defendant,  we  can- 
not agree  to  tills. 

[2,31  The  evidence  shows  that  this  ma- 
dilne  In  place  was  one  of  a  number  of  oth- 
ers, set  very  close  together,  and  that  anyone 
repairing  It  was  obliged  to  get  down  in  this 
narrow  space,  some  eighteen  or  twenty 
inches  wide,  not  only  dark  but  obscured  at 
the  time  with  dust,  so  that  he  was  not  dear- 
ly in  view  of  those  operating  the  machinery, 
and  that  there  was  absolutely  no  provision 
made  on  the  part  of  the  employer  to  notify 
the  operators  of  his  presence  or  to  guard  the 
safety  of  persons  working  there,  by  any 
mechanical  device,  or  by  any  sign.  A  very 
simple  device,  and  at  trifling  cost,  could  eas- 
ily have  been  provided.  The  levers  could 
have  been  locked;  an  electric  light  could  have 
been  placed;  a  sign  could  have  been  hung 
out  None  of  these  were  present  The  fore- 
man of  that  fioor.  Oast,  was  present  and  saw 
the  plaintiff  assume  bis  position  to  perform 
the  work.  Gast  took  no  steps  whatever  to 
notify  the  operator  of  that  machine,  who 
remained  at  her  post,  that  plaintiff  was  In 
this  situation.  Be  saw  that  the  woman, 
who  worked  at  the  rear  end  of  the  machine, 
was  away  from  her  place  at  the  time.  He 
must  have  known  that  she  woald  return  and 
bad  It  in  her  power  and  as  a  part  of  her 
duty,  to  start  up  the  machine.  Tbe  most 
ordinary  pradence  and  care  on  the  part  of 
this  foreman,  who  at  the  time  was  tlte  vlce- 
prtndpal,  would  have  required  that  he  can- 
190S.W.-64 


tion  the  woman  who  was  at  the  other  end 
of  the  machine,  ready  to  start  it,  that  there 
was  a  man  working  there  and  to  see  to  it, 
that  the  absent  operator,  on  returning,  would 
not  start  the  machine.  He  gave  no  such  cau- 
tioa  Pecks  testifies  that  he  notified  the 
woman  who  was  at  her  place  at  the  machine. 
In  the  usnal  manner,  by  raising  his  hand 
to  her,  so  8ignlf>-ing  that  someone  was  at 
work  there.  That  <^)erator  either  did  not 
see  this  motion  or  disregarded  it  She  not 
only  disregarded  the  notice  but,  according  to 
the  testimony  of  the  other  operator,  when  the 
latter  returned  to  resume  her  place  at  the 
machine,  the  operator  at  the  front  end  of  It 
raised  her  hand  as  a  signal  for  her  to  put 
the  machine  in  operation.  Both  of  these  op- 
erators were  independent  workers  so  fbr  as 
concerns  plaintiff;  were  not  his  fellow-serv- 
ants. They  were  the  agents  and  in  the  serv- 
ice of  defendant,  and  defendant  is  charge- 
able with  their  negligence.  If  Pecka  did  not 
give  the  sign,  as  to  plaintiff  be  was-  the  su- 
perior and  vloe-prindpal,  and  defendant  is 
liable  for  his  neglect 

[4]  Learned  counsel  for  appellant  argue, 
as  before  stated,  that  as  the  work  to  be  done 
was  not  complex  or  intricate,  it  was  not  nec- 
essary to  have  any  such  appliances  or  signs, 
or  to  provide  for  locking  the  machinery  when 
being  repaired.  Hence  they  contend  that  the 
cases  cited  in  support'  of  this  duty  are  not 
applicable,  and  that  the  court  should  have 
instructed  tbe  Jury  as  to  what  signs  or  de- 
vices yere  required.  The  cases  referred  to 
are  Oaska  v.  American  Car  &  Foundry  Co., 
127  Mo.  App.  169,  lOS  S.  W.  3;  Peppers  v. 
St  Louis  Plate  Glass  Co.,  166  Mo.  App.  666, 
14S  a.  W.  401;  Marques  v.  Koch  &  Kost,  176 
Mo.  App.  143,  loc.  dt  164,  161  S.  W.  648, 
the  latter  more  espedaUy  to  tbe  point  that 
the  Instruction  given  at  the  ixtstance  of  plain- 
tiff should  have  told  the  Jury  what  safety 
devices  were  required.  Referring  to  that 
case,  tbe  instructions  there  given  and  con- 
demned, and  the  facts  In  the  case,  bear  no 
analogy  to  the  case  at  bar.  It  is  true  that 
In  Gaska  v.  American  Car  &  Foundry  Co., 
and  Peppers  v.  St  Louis  Plate  Glass  Co., 
supra,  our  court,  referring  to  the  fact  that  in 
those  cases  the  machinery  and  work  were 
complicated,  so  requiring  devices  to  keep  the 
machinery  immobile  while  being  repaired 
or  worked  upon,  held  some  sign  or  device  or 
mode  of  warning  the  employ^  should  be 
adopted.  But  these  cases  fall  far  short  of 
holding  that  safety  appliances  are  only  to  be 
provided  in  case  of  complex  machinery  m- 
work.  The  general  rule  announced  in  Pep- 
pers v.  St  Louis  Plate  Glass  Co.,  supra,  as  to 
the  duty  of  the  employer  to  warn  the  employ^ 
when  at  work  of  the  danger  of  the  machinery 
or  appliance  being  moved  and  Injuring  him 
while  at  work,  is  repeated  and  recognised 
as  correct  law  by  our  court  In  Kettlehake  ▼. 
American  Car  A  Foundry  Co.,  171  Mo.  App. 
628.  loc.  dt  641, 163  S.  W.  652.    ^ei»  no  pra- 
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cautions  whaterer  to  guard  the  madilnlsts 
while  at  work  about  this  machine,  working 
too,  in  a  narrow,  dark  and  dusty  space,  were 
taken.  As  we  view  the  case,  appellant  was 
guilty  of  gross  negligence  In  falling  to  take 
some  precaution  and  In  falling  to  guard  the 
safety  of  the  workmen  as  far  as  that  conld 
reasonably  be  done. 

[S]  The  other  proposition  advanced  in  sup- 
port of  this  point,  that  a  directed  verdict 
should  have  been  ordered  in  favor  of  defend- 
ant. Is  based  on  what  is  alleged  to  be  the 
failure  of  plaintiff  to  be  on  the  lookout  for 
the  iterator  of  the  machine  and  to  notify 
ber  of  his  presence  in  a  dangerous  position. 
Admitting  for  the  sake  of  argument  that 
that  was  a  duty  devolving  upon  plaintUf, 
there  is  substantial  evidence  given  by  Pecka, 
the  mechanic  with  and  under  whom  plain- 
tiff was  at  work,  that  Pecka  had  given  no- 
tice to  the  woman  operator,  who  was  at  the 
front  end  of  this  machine,  by  raising  his 
band  to  her,  and  there  Is  testimony  that  that 
was  the  usual  manner  of  warning  an  operator 
that  someone  was  at  work  in,  about  or  under 
tbe  machine,  and  that  it  was  not  to  be  start- 
ed. As  long  as  this  notice  and  warning  had 
been  given  to  this  operator,  who  was  then 
in  immediate  charge  ot  the  cordage  machine, 
by  anyone,  it  is  utterly  immaterial  whether 
the  person  who  gave  that  notice  was  plaintUf 
or  someone  else. 

(1,7]  Our  conclusion  is  that  the  demni^ 
rers  or  requests  for  a  directed  verdict  in 
favor  of  defendant  were  properly  reused, 
and  that  there  was  no  error  in  that  part  of 
the  Instruction  on  which  error  is  assigned. 
The  trial  court  would  not  have  been  JusOfled 
In  taking  the  case  from  the  Jury  for  lack  of 
proof  of  actional  negligence,  nor  could  it  de- 
clare plaintiff  guilty  of  contrlbatory  negli- 
gence as  a  matter  of  law. 

The  remaining  part  of  plalntilTs  Instmc- 
tion  on  wbioh  error  is  assigned,  is  that  that 
instruction  Is  erroaeoaa  in  that  It  purports  to 
cover  the  whole  case  bat  gives  undue  promi- 
nence to  particular  parts  and  ignores  im- 
portant features  of  tbe  defense.  A  very  care- 
ful reading  of  tlie  Instmctlon,  however,  fails 
to  convince  us  tbat  there  is  any  substance 
in  this  criticism.  It  is  a  long  instruction, 
possibly  under  the  facts  and  issues  in  the 
case  necessarily  so,  but  we  do  not  think 
tbat  it  either  gives  undue  prominence  to 
particular  parts  of  the  evidence  or  that  it 
Ignores  important  features  of  the  defense. 

[8]  The  second  instruction  is  objected  to 
as  misstating  the  rule  of  law  relating  to  the 
assumption  by  a  servant  of  a  known  risk. 
As  to  that  we  think  it  is  unduly  favorable  to 
tbe  defendant.  Our  Supreme  Court  has  de- 
clared tbat  tbe  doctrine  of  the  assumption 
of  risk,  as  such,  unless  the  danger  was  obvi- 
ous, does  not  exist  in  oar  state,  covering 
that,  however,  as  comprehended  in  contrlb- 
atory negligence.  This  instruction  as  given 
is  certainly  not  open  to  complaint  by  de- 


fedant  as  it  puts  the  law  before  tlie  Jury  in 
a  more  favorable  light  for  It  than  warranted. 

[I]  We  see  no  error  in  the  instmctlon 
of  the  court  on  the  measure  of  damages, 
which  is  the  third  instruction  attacked.  It 
told  the  Jury  that  if  they  found  for  plaintiff 
be  was  entitled  to  a  fair  pecuniary  compenm- 
tion,  first,  for  the  pain  and  anguish  of  body 
and  mind,  if  any,  he  had  suffered  as  shown 
by  tbe  evidence  as  a  direct  result  of  tbe  In- 
Jury  sued  for;  sec<»id,  for  any  loss  of  bis 
earnings,  not  exceeding  $260;  third,  for 
any  loss  of  the  earnings  of  his  labor  tbat  be 
bad  sustained  since  the  filing  of  the  suit, 
directly  caused  by  the  injury. 

[10]  The  refusal  of  the  tenth  Instmctlon 
asked  by  defmdant  is  assigned  as  error. 
Tbat  instruction  undertook  to  tell  tbe  Jury 
that  plaintiff  and  Pecka  were  fellow-servants 
with  each  other,  and  that  plaintiff  cannot  re- 
cover for  any  act  of  negligence  on  tbe  part 
of  Pecka  in  failing  to  notify  tbe  operator 
of  the  machine  not  to  start  the  same  while 
plaintiff  and  Pecka  were  placing  the  gear 
wheel  thereon,  and  that  if  the  Jury  found 
from  the  evidence  that  the  injury  to  plaintiff 
was  caused  by  the  fftilare  of  plaintiff  or 
Pecka  to  notify  the  operator  of  the  tact  tbat 
they  were  working  on  the  machine  and  tbat 
it  was  the  duty  of  Pecka  or  plaintiff  to  give 
such  notice  under  the  rales  and  instructions 
of  the  defendant,  the  Jury  are  instructed  to 
find  for  the  defendant 

In  Morlarty  v.  Schwarzschlld  &  Sulzberger 
Ck).,  132  Mo.  App.  650,  112  S.  W.  1034,  it  is 
held  by  the  Kansas  City  Court  of  Appeals 
that  whether  the  mistake  or  carelessness 
of  a  fellow-servant  contributed  to  the  result 
Is  immaterial,  "as  bis  negligence,  combined 
with  that  of  defendant,  renders  the  defoid- 
ant  liable  for  tbe  result  If  the  master  is  neg- 
ligent, his  negligence  is  not  excused  by  the 
fact  that  the  negligence  of  the  fellow-servant 
of  plaintiff  contributed  with  that  of  the  mas- 
ter to  cause  the  Injury.  Cole  v.  Transit  Co., 
183  Mo.  81  [81  S.  W.  1138]." 

All  of  the  leading  cases,  reported  ap  to  its 
date,  both  those  by  our  Supreme  as  well  as 
by  our  Appellate  Courts,  which  bear  on  this 
rule,  are  so  fully  collated  by  Judge  Allen  In 
Mertz  V.  Leschen  &  Sons  Rope  Co.,  174  Mo. 
App.  m,  166  S.  W.  807,  that  It  is  unnecessary 
to  go  into  a  discussion  of  that  rule,  or  dte 
other  authorities  for  its  support.  That  rule 
is  stated  in  Morlarity  v.  Schwarzschlld  & 
Sulzberger  Co.,  supra.  On  tbe  authority  of 
these  decisions  we  hold  that  this  instractloa 
was  properly  refused.  This  is  so.  If  we  re- 
gard Pecka  as  a  fellow-savant  If  he  was 
a  vice-principal,  of  course  appellant  is  liable 
for  his  negligence,  if  that  negligence  resulted 
in  hurt  to  plaintiff. 

[II]  FinaUy,  it  U  urged  tbat  tbe  verdict 
which  was  for  $1,500,  is  excessive.  That  is  a 
matter  that  Is  so  much  for  tbe  cooslderatioD 
of  tbe  Jury  and  the  trial  Judge,  with  tbe  evi- 
dence before  them,  tbat  we  are  not  prepared. 
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as  an  appellaie  court,  to  say  that  It  la  ex- 
cessive. Plaintiff  was  aerioosly  injured,  crip- 
pled in  bis  hand.  He .  suffered  great  pain, 
was  put  to  large  expense,  and  was  cut  off  in 
his  ability  to  work  for  some  six  months. 
Its  amount,  In  our  opinion,  gives  no  evidence 
of  prejudice  or  passion  on  the  part  of  the 
Jury. 

Finding  no  reversible  orror  In  the  case,  the 
Judgment  of  the  circuit  court  Is  affirmed. 

ALLEN  and  THOMPSON,  JJ.,  concur. 


KRETZBR   REAI/n  CO.  ▼.  THOMAS  CU- 
SACK  CO.     (No.  14619.) 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 

30,  1916.     Rehearine  Denied 

Jan.  16, 1917.) 

1.  Lardlobd  and  Tkrakt  «3>122— Rights  or 
Tknant— Otttside  Waix. 

Althongb  a  tenant  in  possession  is  entitled 
to  the  use  of  the  outside  walls  and  can  delegate 
that  use  to  a  third  person,  he  cannot  so  use 
the  outer  wall  as  to  injure  the  freehold,  or  for 
purposes  inconsistent  with  the  lawfiil  and  rea- 
sonable enjoyment  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  433;   Dec.  Dig.  «=> 

2.  LANDI.OBD    AND    TENANT    €=»55(1)  —  DAM- 

AOB  TO  B'BEEHou)— Rights  of  Landlobd. 
Even  if  it  was  an  unwarranted  and  unrea- 
sonable use  of  the  premises  for  a  tenant  in  a 
dwelling  bouse,  operating  a  boarding  house 
therein,  to  cover  one  entire  outside  wall  with  a 
chewing  gum  sign,  if  the  tenant  permitted  a 
third  party  to  paint  the  sign,  the  third  party  is 
liable  to  the  landlord  only  when  the  sign  has 
done  substantial  damage  to  the  freehold. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  S§  136-139,  142;  Dec. 
Dig.  «=»56(1).] 

3.  Landlobd  and  Tenant  <8=s»65(3)— Injtbt 
TO  Fbekhold— Trial— Instbuction. 

Where  the  tenant  of  a  dwelling  house  op- 
erating a  boarding  house  therein  permitted  a 
third  party  to  cover  one  outside  wall  with  a 
chewing  gum  sign,  in  an  action  for  damages  by 
the  landlord  against  the  third  party,  an  instruc- 
tion, attempting  to  cover  the  entire  case  and 
direct  a  verdict  but  failing  to  expressly  re- 
quire the  jury  to  find  that  the  property  was 
substantially  damaged  by  the  sign  before  it 
could  find  for  the  plaintiff,  was  defective. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  iS  143,  145-149;  Dec.  Dig. 
«=>55(3).] 

4.  APFEAX  AND  Ebbob  ®=3 1064(1)— Revebsal 
—Statute— (Rkvbbbiblk  Ebbob. 

In  view  of  Rev.  St  1909,  i  1850,  providing 
that  error  not  affecting  substantial  rights  shall 
be  disregarded,  and  section  2082,  providing 
that  the  case  shall  not  be  reversed  except  for 
error  material^  affecting  the  merits  of  the  ac- 
tion, in  an  action  by  a  landlord  to  recover  for 
damages  done  to  his  interest  in  the  property  by 
a  chewing  gum  sign,  painted  on  the  outside  wall 
by  permission  of  the  tenant  where  the  fact  that 
plaintiff's  i^roperty  was  substantially  damaged 
was  estabUshed  by  the  jury  under  proper  in- 
struction on  the  measure  of  damages,  omission, 
in  an  instruction  undertaking  to  cover  the  entire 
case  and  direct  a  verdict  for  plaintiff,  of  the 
requirement  that  the  jury  find  that  the  proper- 


ty was  substantially  damaged  was  not  reversi- 
ble error. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4219;  Dec  Dig.  «=»1064 
(1) ;  Trial,  Cent  Dig  |  625.] 

6.  Appbai.  and  Errob  «=3l068(l)— Rbvikw- 

Revebsiblb  Ebbob. 
In  an  action  by  a  landlord  against  a  third 
party  for  damages  caused  by  a  chewing  gum 
sign,  painted  on  an  outer  wall  by  authority 
Of  the  tenant  where  the  jury  found  that  the 
sign  did  substantial  damage  to  the  freehold,  an 
instruction  that  the  tenant  did  not  have  author- 
ity to  authorize  or  grant  to  defendant  a  permis- 
sion to  paint  a  sign  on  said  premises,  although 
not  accurately  drawn  to  indicate  that  it  refer- 
red to  the  sign  involved  in  the  case  did  not  con- 
stitute reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4225;  Dec.  Dig.  <3=9l068 
(1);  Trial,  Cent  Dig.  §i  526,  526.] 

6.  Appeal  and  Ebbob  ©=>1068(4)— Review— 
Habmless  Ebbob. 

Where  the  jury  returned  no  punitive  dam- 
ages against  the  defendant,  error  in  an  instruc- 
tion authorizing  a  recovery  of  punitive  damag- 
es was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4228;  Dec.  Dig.  <S=>1068 
(4);  Trial,  Cent.  Dig.  S  558.] 

7.  Landlobd  and  Tenant  ^=355(3)- Evidbnok 
—Admissibility. 

Evidence  tending  to  show  that  the  value  of 
the  property  was  substantially  damaged  imme- 
diately upon  the  painting  of  the  sign  was  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  M  143,  145-149;  Dec.  Dig. 
®=>55(3).] 

8.  Landlobd  and  Tenant  ^=936(3) — Injttbt 
TO  Fbeehold—Bvidbnok— Admissibility. 

Evidence  that  after  the  sign  bad  been  paint- 
ed another  building  was  placed  on  the  lot,  which 
covered  up  the  sign,  was  properly  excluded, 
since  the  measure  of  plaintiffs  damages  is  the 
difference  between  the  value  of  the  property 
before  and  immediately  after  the  sign  was  plac- 
ed thereon,  and  any  subsequent  action  of  any 
person  would  be  immaterial. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  §S  143,  145-149;  Dec.  Dig. 
«=»55(3).] 

Appeal  from  St.  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 

Suit  by  the  Kretzer  Realty  Company 
against  the  Thomas  Cusack  Company.  Judg- 
ment for  plaintiff,  and  defendant  api)eals. 
Affirmed. 

Bishop  &  Cobb,  of  St  Louis,  for  appellant 
Richard  A.  Jones,  of  St  Louis,  for  respond- 
ent 

THOMPSON,  J.  This  was  a  suit  brought 
to  recover  alleged  damages  to  plalntifTs  fee 
or  reversionary  Interest  in  the  real  estate 
known  as  3028  Locust  street,  St  Loula,  Mo., 
for  the  painting  of  a  large  sign  thereon  by 
defendant.  The  case  was  tried  before  a  Jury, 
resulting  in  a  verdict  for  plaintiff  In  the  sum 
of  $175  actual  damage  and  no  punitive  dam- 
ages. Judgment  being  rendered  thereon,  de- 
fendant perfected  its  appeal  to  this  court 

Plaintiff  was  the  owner  of  the  fee  to  the 
property  known  as  3028  Locust  street  on  Oc- 
tober 11,  1912,  and  had  been  the  owner  of  it 


^EsFor  other  cases  see  same  topic  and  KBY-NDMBER  In  all  Key-Numb«i«d  Dlgesbi  and  Indazts  q  I  f> 
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for  a  long  time  prior  to  that  date,  and  was 
still  the  owner  of  It  at  the  time  of  the  trial. 
For  possibly  a  year  prior  to  October  11,  1912, 
the  entire  bnlldlng  known  as  number  302S  Lo- 
cust street  had  been  rented  by  the  plaintiff 
through  Its  agent  to  a  Mrs.  Mez  for  a  board- 
ing or  rooming  house.  Mrs.  Mez  was  the 
tenant  in  possession  of  the  property,  and  oc- 
cupied the  entire  building  as  a  boarding  or 
rooming  house  on  October  11,  1912,  and  had 
been  for  possibly  a  year  before,  and  continu- 
ed to  be  until  the  trial  of  this  case  In  May, 
1914.  She  had,  during  all  of  that  time,  about 
three  years,  been  paying  $36  per  month  for 
the  premises.  These  premises  consisted  of 
a  lot  and  a  tbree^ory  brick  building  located 
on  the  south  side  of  Locust  street,  setting 
back  about  6  feet  from  the  street,  and  sur- 
rounded by  business  houses  and  other  resi- 
dences. During  October,  1912,  there  was  a 
vacant  lot  Immediately  west  of  this  building, 
making  the  west  wall  visible  from  Locust 
street  Prior  to  October,  1912,  Mrs.  Mez,  the 
tenant,  had  displayed  a  sign,  advertising 
rooms  and  board  for  rent  This  appeared 
upon  the  front  of  the  building,  but  whether 
it'  was  painted  thereon  or  contained  on  a 
card  sign  the  evidence  is  not  clear. 

On  October  3,  1912,  Mrs.  Mez,  the  tenant, 
gave  to  the  defendant,  in  the  form  of  a  lease, 
permission  to  paint  on  advertising  sign  on  the 
west  wall  of  the  building.  This  was  a  blank 
wall,  containing  no  windows,  and  had  never 
theretofore  been  painted.  It  seems  that,  pur- 
suant to  this  written  permission  or  authority, 
the  defendant,  between  October  11th  and  Oc- 
tober 14,  1912,  painted  an  advertising  sign  on 
the  west  waU  of  this  building,  advertising  a 
certain  brand  of  chewing  gum,  and  the  sign 
covered  the  entire  wall,  which  was  40  feet 
in  height  and  30  to  35  feet  in  length.  After 
the  painting  of  this  sign  had  commenced  by 
the  defendant,  and  before  it  was  completed, 
the  plaintiff  wrote  a  letter  to  defendant  com- 
plaining of  the  defacement  by  it  of  the  wall. 
The  plaintiff  offered  evidence  intended  to 
show  that  this  letter  was  received  by  the 
defendant  before  the  sign  was  completed,  and 
that  a  representative  of  the  defendant  imme- 
diately called  upon  the  plaintiff  in  response 
to  this  letter.  The  representative  said  that 
he  would  look  into  the  matter,  but  plaintlfTs 
evidence  further  tends  to  show  that  after  the 
writing  of  the  letter,  and  after  the  conference 
with  the  defendant's  representative,  the  de- 
fendant continued  to  paint  the  stgn,  and  com- 
pleted it  on  October  14th.  The  defendant's 
evidence  tended  to  show  it  received  the  letter 
written  by  the  plaintiff  on  October  14th,  after 
the  painting  of  the  sign  was  finished.  The 
plaintiff  offered  evidence  to  the  effect  that 
the  painting  of  the  sign  upon  the  bnilding 
immediately  reduced  its  value,  and  therefore 
damaged  it  to  the  extent  of  $500  or  $600; 
whereas  the  defendant  offered  evidence  that 
the  painting  of  the  sign  upon  the  building  was 
a  benefit  to  the  property.    Ibe  evidence  does 


not  disclose  the  character  of  tlie  tenancy  of 
Mrs.  Mez,  and  we  are  unable  to  tell  from  a 
careful  reading  of  the  records  whether  die 
was  a  tenant  from  month  to  month  or  a  ten- 
ant under  lease  for  a  term  of  years. 

The  conrt  gave  the  following  Instmctions 
to  the  Jury  at  the  Instance  and  request  of 
the  plalntifl: 

"(1)  The  court  instrnct*  the  Jury  that  if 
700  find  frmn  the  evidence  plaintiff,  on  and 
subsequent  to  the  Ist  day  of  October.  1912. 
was  the  owner  of  premises  and  building  No. 
3028  Locust  street  in  the  city  of  St  Louis,  and 
that  on  or  about  the  11th  day  of  October,  1912, 
defendant,  Thomas  Onssck  Company,  by  or 
through  its  workman  or  agents,  without  the 
consent  or  authority  of  plaintiff,  caused  to  be 
placed  on  the  west  wall  of  said  building  a  paint- 
ed sign,  your  verdict  will  be  in  favor  of  plain- 
tiff against  defendant  for  snch  amount  as  yon 
may  find  under  the  other  instructionB  and  the 
evidence  plaintiff  is  entitled  to  recover. 

"(2)  The  court  instructs  the  jury  that  under 
the  evidence  in  this  case.  Mrs.  T.  Hes.  the  ten- 
ant of  the  property  No.  S028  Locust  street,  did 
not  have  authority  to  antborize  or  grant  to  de- 
fendant permission  to  paint  a  sign  on  the  waU 
of  said  oremises;  and.  if  you  find  from  the  evi- 
dence plaintiff  to  have  been  the  owner  of  said 
property  during  the  month  of  October.  1012. 
and  that  while  snch  owner,  defendant  by  or 
through  its  servants  or  agents,  without  author- 
ity or  consent  of  plaintiff,  caused  to  be  painted 
on  the  west  wall  thereof  sign  described  in  evi- 
dence, then  your  verdict  will  be  in  favor  of 
plaintiff  and  against  defendant  for  such  sum  u 
you  may  find  it  entitled  to  recover  under  the 
other  instructions. 

"(3)  If  the  jury 'find  from  the  evidence  under 
the  other  instructions  in  favor  of  plaintiff,  then 
yon  wm  assess  in  its  favor  against  defendant 
such,  if  any,  damages  as  you  may  believe  from 
the  evidence  has  been  done  the  property  of 
plaintiff  by  reason  of  having  painted  the  Bifm 
described  in  evidence;  that  is,  to  what  extent  if 
any,  said  property  has  been  injured  or  lessened 
in  value  by  having  said  sign  painted  thereon." 

The  defendant  complained  to  the  giving 
of  each  of  these  instructions  on  the  part  of 
the  court 

The  defendant's  contention  is  tbat  a  ten- 
ant In  possession  of  a  building  has  the  ez> 
elusive  right  to  the  use  of  the  outer  wall  for 
advertising  purposes,  and  to  permit  others  to 
use  them,  if  not  prohibited  by  tbe  terms  of 
the  tenancy.  The  leading  case  upon  this 
subject  Is  Riddle  v.  Littlefleld,  53  N.  H.  503, 
10  Am.  Rep.  888,  and  the  court  there  says: 

"Now,  it  will  hardly  be  contended  that  the 
outside  wall  of  a  store  or  bouse  is  not  eaaen- 
tlal  for  the  reasonable  and  proper  enjoyment  of 
the  interior  of  tbe  building.  The  outer  side 
of  the  wall  is  but  one  side  of  the  same  wall  that 
has  an  inner  side;  and  the  removal  of  the  wall 
removes  both  sides.  If,  then,  a  lessee  or  gran- 
tee may  have  the  wall  whicm  he  pays  for.  it 
would  seem  that  he  should  be  entitled  to  the 
use  of  it.  not  only  for  purposes  indispensable 
to  the  occupation  of  the  building,  but  also  for 
any  purpose  of  service  or  profit  not  inconsist- 
ent with  the  lawful  and  reasonable  enjoyment 
of  the  property.  •  *  *  If  the  lessee  deems 
it  more  advantageous  to  employ  the  walls  for 
advertising  the  goods  or  the  business  of  others, 
receiving  payment  therefor,  than  to  advertiBe 
or  expose  Ids  own  goods  upon  the  wall,  it  is 
none  of  the  landlord's  business,  nnleas  he  Iiaa 
restricted  and  forbidden  such  use  of  the  prem- 
ises, or  inserted  in  his  lease  a  covenant  against 
tbe  subletting  of  them.    It  would  be  simndar  if 

a  landlord,  who  had  leased  a  buUdingfor  the 
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porpoiM  of  trade,  ndxht  occupy  the  outer  walls 
of  ue  aame  baildiog  for  displayiiiK  the  adver- 
tUemeDtB  of  a  rival  trader;  but  this  result 
might  very  probably  follow  If  the  lessee  miicbt 
not  control  the  use  of  the  exterior  walla." 

In  Fuller  ft  Bagley  ▼.  Rose,  110  Ho.  App. 
844,  loc.  dt.  34T,  348,  86  S.  W.  031,  032,  tbe 
court  says: 

"In  the  absence  of  stipulation  to  the  contrary, 
the  lessee  of  a  buildinic  to  be  used  for  busi- 
ness purposes  acquires,  under  his  lease,  title 
to  the  whole  of  the  buildiuK,  includinfc  both 
sides  of  the  outer  walls,  which,  of  course,  Kives 
him  the  ezdnsive  rifcht  to  use  the  walls  for 
all  ientimate  purposes,  indudins  that  of  ad- 
▼ertiamr.  Riddle  ▼.  Littlefield,  53  K.  H.  603 
m  Am.  Rep.  3881;  Baldwin  v.  Morgan,  43 
Bun  (N.  Y.)  35S;  HcAdams  on  Landlord  and 
Tenant,  I  442:  VTitte  v.  Quinn,  38  Mo.  App. 
681.  *  *  *  It  has  been  said  by  some  author- 
ities that  tenants  in  buildings  of  this  character, 
whose  rooms  are  inclosed  by  an  outer  wall,  have 
the  right  to  use  such  portion  of  the  exterior 
thereof  for  the  placing  thereon  of  their  signs; 
but  such  right  is  a  privilege  acquired  from  uni- 
Tersal  custom — a  mere  incident  to,  not  a  par- 
eel  of,  the  demised  premises— and  consequently 
not  derived  from  titie.  The  landlord  may  de- 
prive  his  tenants  of  such  privilege  by  stfpnla- 
tions  in  the  lease,  in  which  case,  the  ownership 
of  the  walls  remaining  in  him,  he  may  use  their 
outside  surfaces  for  purposes  of  revenue." 

In  Lowell  v.  Strahan,  145  Mass.  Ice.  dt  9, 
12  N.  B.  404,  1  Am.  St.  Rep.  422,  the  land- 
lord sued  the  tenant  to  recover  money  which 
the  tenant  had  received  from  persons  to 
-whom  the  tenant  had  given  a  license  to  place 
■Igns  on  the  ooter  wall  of  the  building.  The 
premises  occupied  by  the  tenant  consisted  of 
the  first  floor  and  front  part  of  the  basement. 
The  tenant  had  given  permission  to  otber 
parties  to  paint  signs  on  the  walls  of  the 
first  floor.    The  court  said: 

"In  the  case  at  bar,  the  words  of  description 
naturally  indude  the  premises  in  question,  the 
outer  walls.  It  is  plain  that  the  lease  grant* 
not  merely  an  interest  in  the  walls,  like  the  in- 
ddental  right  of  support  or  shelter  which  it 
grants  in  the  land  and  other  parts  of  the  house, 
bat  the  right  to  use  and  enjoy,  as  leased  premis- 
es, for  the  purposes  of  business.  That  right  is 
exdusive.  The  landlord  has  no  right  to  use  or 
to  let  ft  for  such  purposes.  From  the  mere  de- 
mise, without  regard  to  spedal  provisions  of 
the  lease,  there  is  no  reason  that  the  landlord 
should  be  regarded  as  having  rights  in  the  out- 
side different  from  what  he  has  in  the  inside 
of  the  wall.  *  •  •  We  can  see  nothing  in 
the  nature  of  the  estate  granted,  therefore, 
that  should  prevent  the  outer  wall  from  being 
included  as  parcel  of  the  demised  premises.  On 
the  contrary,  the  fact  that  it  is  of  value  to  the 
tenant  for  the  use  for  which  the  premises  may 
be  occupied,  and  of  no  value  for  use  to  the 
landlord,  would  indicate  that  it  was  part  of  the 
premises,  if  the  description,  wav  doubtfuL 
*  *  *  It  is  contended  that  the  agreement  of 
the  defendant  to  allow  the  sign  of  a  stranger, 
in  consideration  of  an  annual  payment  by  him,  to 
remain  upon  the  outside  widl  demised,  was  a 
breach  of  the  covenant  *  *  •  not  to  under- 
let any  part  of  the  premises.  But  this  was  a 
license,  and  not  a  lease.  It  was  permission  to 
do  a  particular  act,  namely,  to  affix  a  sign  to  the 
wall,  and  garc  no  authority  to  do  any  other  act 
npon  the  premises." 

In  the  case  of  Jeanette  Flsdier  ForiM*  t. 
J<din  J.  Gorman  et  al.,  169  BiDdi.  291,  128 
N.  W.  1069,  26  L.  R.  A.  (N.  S.)  318,  184  Am. 
St.  Bep.  718i,  Om  Supreme  Coort  of  Michigan, 


in  speaking  of  the  right  of  tenant  to  paint 
signs  on  the  oatslde  of  the  property,  said: 

"The  lease  of  a  building,  or  of  one  floor  or 
story  thereof,  conveys  to  the  lessee  the  abso- 
lute dominion  over  the  premises  leased,  in- 
duding  the  outer  as  well  as  the  inner  walls. 
Such  lessee  obtains  the  right,  in  the  absence 
of  restrictions,  to  use  such  premises,  induding 
the  walls,  for  all  purposes  not  inconsistent  with 
the  lease.  He  acquireB  the  right  to  the  use 
of  the  outer  walls,  and  can  put  any  sign  or 
signs  thereon  which  work  no  injury  to  the  free- 
hold. The  landlord  in  such  a  lease  retains  no 
right  to  permit  signs  or  advertisements  of  other 
parties  to  be  placed  upon  the  outside  walls  of 
the  leased  building." 

To  tlie  same  effect  are  the  following  cases: 
Broads  v.  Mead,  159  Cal.  766,  116  Pac.  46, 
Ann.  Cas.  1912C,  1126;  Salinger  v.  North 
American  Woolen  Mills,  70  W.  Va.  151,  78 
S.  E.  312 ;  24  Cyc.  1047 ;  Baldwin  v.  Morgan, 
43  Hun  (N.  Y.)  366,  loc.  dt.  357 ;  O'NeiU  v. 
Manget,  44  Mo.  App.  280;  Witte  v.  Quinn,  38 
Mo.  App.  681.  In  McAdams  on  Landlord  and 
Tenant,  r<iL  2,  p.  1521,  It  is  said: 

"Where  a  room  in  a  house  is  rented  for  occu- 
pancy, it  does  not  indude  the  right  to  occupy 
the  outer  walls  with  signs  and  advertisements, 
but  when  a  part  of  a  bouse,  and  especially  the 
prindpal  room,  is  rented  as  an  office  for  carry- 
inx  on  a  professional  business  aa  a  store,  the 
lease  carries  with  it  the  right  to  occupy  the 
walls  or  other  places  of  the  portion  rented  with 
signs,  calling  attention  to  the  lessee's  business 
in  the  ordinary  way.  In  other  words,  where  a 
tenant  hired  a  house  or  rooms  for  residential 
purposes,  there  is  no  implied  authority  to  put 
up  signs,  but  where  the  renting  is  for  business 
purposes,  it  is  to  be  presumed  that  the  name 
and  business  of  the  occupant  are  to  appear  on 
the  waUs  of  the  house;  such  bdng  the  univer- 
sal custom." 

[1]  From  the  above  authorities  it  is  there- 
fore plain  that  the  tenant  in  possession  is 
entitled  to  the  use  of  the  outside  of  the  walls, 
Just  as  he  Is  entitled  to  the  use  of  the  inside 
of  the  walls,  and  can  delegate  that  use  to  a 
third  person,  and  the  landlord  has  no  right 
to  the  nse  of  the  walls  for  himself,  nor  to 
grant  to  others  the  permission  to  use  the 
walls,  but  the  above  authorities,  as  Is  dearly 
pointed  out  in  the  case  of  Jeanette  Fischer 
Forbes  y.  John  J.  Gorman  et  al.,  169  Mich. 
291,  123  N.  W.  1089,  25  L.  R.  A.  (N.  S.)  318, 
134  Am.  St  Rep.  718,  supra,  also  clearly  es- 
tablish the  rule  that  the  tenant  in  posses- 
sion of  the  property  cannot  so  use  the  outer 
wall  as  to  injure  the  freehold,  nor  can  he  nse 
them  for  a  purpose  inconsistent  with  the 
lawful  and  reasonable  enjoyment  of  tlie  prop- 
erty. 

[2]  We  believe  that  in  a  proper  case  it 
might,  with  much  force,  be  contended  as  a 
matter  of  law  that  a  tenant  of  a  dwelling 
house^  used  as  a  boarding  house,  could  not 
grant  to  a  third  person  the  privilege  of  paint- 
ing a'  chewing  gum  sign  covering  one  entire 
side  thereof,  because  it  would  be  a  nse  of 
the  wall  inconsistent  with  the  lawful  and  the 
reasonable  enjoyment  of  the  psoperty,  but 
as  to  this  we  do  not  rule  in  this  case.  But 
even  if  that  were  so,  as  a  matter  of  law,  still 
in  this  case  the  defendant  a  third  party, 
would  only  be  liable  to  the  plalntill 
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event:  that  by  the  p&lntlng  of  said  stgn  the 
freehold  was  damaged,  because  It  Is  only  tres- 
pass resulting  In  sabstantial  damage  to  the 
freehold  which  gives  the  right  of  action  In 
the  landlord  when  a  tenant  Is  in  possession. 
If  a  tenant  has  permitted  a  third  person  to 
unlawfully  use  a  part  of  the  premises,  the 
landlord  would  have,  aa,  between  him  and  the 
tenant,  the  right  to  terminate  the  tenancy, 
but  the  owner  or  landlord  only  has  a  right  of 
action  against  a  third  party  In  the  event  the 
freehold  is  substantially  damaged,  and  so, 
even  though  it  is  an  unwarranted  or  unreason- 
able use  of  the  premises  for  a  tenant  of  a 
dwelling  house,  operating  a  boarding  house 
therein,  to  cover  one  entire  side  of  the  house 
with  a  chewing  gum  sign,  if  the  tenant  per- 
mitted a  third  party  to  paint  the  sign,  the 
third  party  is  only  liable  to  the  owner  in  the 
event  the  sign  has  done  substantial  damage 
to  the  freehold,  and,  of  course,  the  sign  has 
done  substantial  damage  to  the  freehold  if 
immediately  upon  the  placing  of  the  sign 
upon  the  building  the  value  of  the  property 
materially  declines  in  a  substantial  amount 
But,  irrespective  of  this,  the  Jury  by  its  ver- 
dict found  that  the  sign  in  question  did  mate- 
rial substantial  damage  to  the  freehold.  It 
Is  plain  under  the  above  authorities  that  the 
tenant  had  no  authority  to  so  paint  a  sign 
cm  the  west  wall  of  the  bulldliig  as  to  do 
material  damage  to  the  freehold,  and  it  fol- 
lows that  the  tenant  had  no  authority  to 
permit  others  so  to  do,  and  the  defendant  was 
therefore  liable  to  the  owner  for  the  substan- 
tial damage  it  did  to  the  freehold  by  the 
painting  of  the  sign. 

[3,  4]  Instruction  No.  1,  given  for  the  plain- 
tiff, undertook  to  cover  the  entire  case  and 
direct  a  verdict  The  instruction  is  defective, 
we  believe  because  It  did  not  expressly  re- 
quire by  its  terms  for  the  Jury  to  find  that 
the  property  was  substantially  damaged  by 
the  sign  before  it  could  find  for  the  plaintiff 
and  against  the  defendant  We  are  not  un- 
mindful of  that  class  of  cases  holding  that  an 
Instruction,  which  attempts  to  cover  the  whole 
case  and  direct  the  verdict,  must  include 
every  fact  necessary  to  a  recovery  (Hall  v. 
Manufacturers  Coal  &  Ooke  C!ompany,  260 
Mo.  361,  168  S.  W.  92T.  Ann.  Cas.  1916C,  875; 
Ghlo  V.  Schaper  Bros.  Mercantile  Company, 
180  Mo.  App.  686,  163  S.  W.  551;  Walker  v. 
White,  192  Mo.  App.  13,  178  S.  W.  264;  Wllks, 
by  Next  Friend,  v.  St  Louis  &  San  Francisco 
R.  R,  Co.,  159  Mo.  App.  711,  141  8.  W.  910), 
yet  we  believe  that,  in  a  case  like  this,  where 
every  fact  necessary  to  a  recovery  is  incor- 
porated in  the  Instruction,  except  the  fact 
that  the  Jury  should  further  find  thdt  the 
prc^erty  wad  substantially  damaged,  and 
that  fact  is  established  by  the  verdict  of  the 
Jury,  undeE  a  proper  instruction  on  the  meas- 
ure of  damage,  the  omission  should  not  be 
considered  reversible  error.  Every  other  fact 
necessary  to  a  recovery  by  the  plaintiff  and 
against  the  defendant  was  incorporated  in 


the  instruction,  and  the  Instruction  ought  to 
have  told  the  Jury  that  they  must  further 
find  that  the  freehold  had  been  substantially 
damaged  to  have  been  In  accord  with  the 
above  authorities ;  but  inasmuch  as  the  Jury 
found  in  its  verdict  that  the  property  was 
substantially  damaged,  we  are  at  a  loss  to 
see  how  the  omission  could  possibly  consti- 
tute reversible  error.  So  far  as  this  case  Is 
concerned,  it  is  an  established  fact  that  the 
freehold  was  damaged  by  the  painting  of  the 
sign  to  the  extent  of  $175,  a  substantial  sum. 
If  at  the  trial  of  the  case  the  counsel  for  the 
defendant  had  admitted  that  by  the  painting 
of  the  sign  the  freehold  was  substantially 
damaged,  the  Instruction  would  not  have  been 
defective  in  failing  to  tell  the  Jury  that  be- 
fore they  could  return  a  verdict  for  the  plain- 
tiff, they  must  find  that  the  property  was 
substantially  damaged.  If  this  be  true,  when 
the  fact  is  admitted,  certainly  the  omission 
would  not  constitute  reversible  error,  when 
the  fact  be  found  by  a  Jury  under  a  proper 
instruction  on  the  measure  of  damages.  Be- 
lieving, as  we  do,  therefore,  it  is  our  duty, 
under  sections  1860  and  2082,  Revised  Stat- 
utes of  Missouri  1909,  to  disregard  the  defect 
in  said  instruction. 

[I]  The  second  instruction  given  for  tlie 
plaintiff  told  the  Jury  that  Mrs.  Mes,  the 
tenant,  did  not  have  authority  to  authorise 
or  grant  to  defendant  permission  to  paint  a 
sign  on  the  wall  of  said  premises.  This  In- 
struction must,  of  course,  be  taken  to  refer 
to  the  sign  involved  in  this  case,  a  sign  which 
the  Jury  found  did  substantial  damage  to  the 
freehold.  Viewed  In  this  light  while  the  in- 
structloD,  perhaps,  was  not  accurately  drawn, 
we  do  not  believe  that  the  giving  of  It  consti- 
tutes such  error  as  requires  the  reversal  of 
this  case.  The  instruction  ought  also  to 
have  required  the  Jury  to  find  that  the  free- 
hold was  substantially  damaged,  but  what 
has  been  said  above  with  reference  to  instruc- 
tion No.  1  applies  here,  inasmuch  as  the  Jury 
found  that  there  was  substantial  damage  un- 
der these  two  instructions,  both  of  which  ex- 
pressly refer  to  the  instruction  on  the  meas- 
ure of  damage.  The  court  at  the  instance 
of  defendant  gave  an  Instruction  to  return  a 
verdict  for  nominal  damage  in  the  event  that 
no  damage  was  done  to  the  property  by  the 
painting  of  the  sign.  With  this  instructioa 
on  behalf  of  the  defendant  and  instruction 
No.  3  on  behalf  of  the  plaintiff,  the  Jury  found 
that  the  property  had  been  substantially  dam- 
aged. 

[6]  The  defendant  also  complained  of  an 
instruction  given  on  behalf  of  the  plaintiff, 
authorizing  a  recovery  of  punitive  damages : 
but,  inasmuch  as  the  Jury  returned  no  puni- 
tive damages  against  the  defendant.  It  baa 
no  cause  for  complaint  in  this  respect. 

[7]  The  defendant  complains  because  the 
court  admitted,  over  its  objection,  evidence 
tending  to  show  that  the  value  of  the  property 
was  decreased  by  the  sign,,  becaoae  Ita  rental 
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value  would  be  decreased.  We  think  that 
there  was  no  error  In  allowing  this  evidence, 
or  any  other  evidence  which  would  tend  to 
show  that  the  value  of  the  property  was  sub- 
stantially decreased  Immediately  upon  the 
painting  of  the  sign.  In  fact  It  appears  that 
the  defendant's  theory  of  damages,  in  the 
event  that  plaintiff  was  entitled  to  recover, 
was  the  difference  in  value  of  the  property 
immediately  before  the  sign  was  painted  and 
immediately  after  the  sign  was  painted,  and 
any  evidence  dlriected  to  that  subject  at  that 
time,  tending  to  show  those  values,  was  com- 
petent evidence. 

[I]  The  defendant  also  offered  evidence 
that  after  the  sign  bad  been  painted,  another 
building  was  placed  on  the  lot  immediately 
to  the  west  of  the  prc^erty  Involved  in  this 
case,  which  covered  up  the  sign.  This  evi- 
dence was  excluded,  and  defendant  ccHuplains 
of  It.  This  evidence,,  we  believe,  was  prop- 
erly excluded.  When  the  sign  was  placed  up- 
on the  building.  It  was  either  Immediately 
damaged  or  it  was  not  damaged.  It  It  was 
immediately  damaged  and  dedlned,  then  the 
plaintiff  would  be  entitled  to  rcicover  the 
difference  between  the  value  of  the  property 
before  and  after  the  sign  was  placed  there- 
on. Any  subsequent  action  of  any  person 
which  would  either  increase  the  value  of  the 
property  or  decrease  the  value  of  the  prop- 
erty would  be  immaterial,  because  the  meas- 
ure of  damage  is  to  be  determined  between 
tbe  values  of  the  property  at  the  time  of  the 
act  complained  of.  Finding  no  reversible  er^ 
ror,  the  Judgment  of  the  circuit  court  is 
afiSrmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


ISRAEL  V.  WABASH  B.  CO.     (No,  llSTa) 

(Kansas    City    Court    of    Appeals.      Missouri. 

April  3,  1916.    On  Rehearing,  Dec.  18, 1918. 

Further  Reheaiing  Denied  Dec.  29,  1918.) 

1.  PI.KADINO  €=>64(2)  —  DUPUCITT  —  JoilT- 

DBB  01"  Causes  of  Action— Obdinabt  Neo- 

ZJOENOB  AND   VIOLATION    OF   ObDINANCE. 

In  a  count  in  an  action  against  a  railroad 
for  personal  injury,  based  on  tbe  negligent  mov- 
ing of  Its  cars  so  as  to  close  an  opening  at  a 
crossing,  without  warning,  the  pleading  of  an 
ordinance  against  the  blocking  of  the  crossing 
and  the  violation  thereof  did  not  state  a  sepa- 
rate cause  of  action,  but  merely  an  unauthorized 
act  by  whicli  plaintiff  was  induced  to  leave  the 
street  and  attempt  to  go  through  the  opening 
in  the  cars,  merely  pleaded  to  snow  that  under 
the  circumstances  he  was  not  a  trespasser  but 
an  invitee,  did  not  render  the  count  bad  for  du- 
plicity in  joining  different  causes  of  action  in 
one  count;  since,  where  the  several  specifica- 
tions of  negligence  are  of  the  same  general  na- 
ture, either  or  all  of  which  may  have  caused 
the  injury,  they  may  be  Joined  in  one  count. 

[Bd.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  H  134-137;    Dec.  Dig.  «5S>64(2).] 

2.  Pleading   «=»64(2)— Duplicitt— Joindeb 
OF  Gacses  of  Action  —  Okdinast  NeoU' 

QKNCS  AMD   HUUANITABIAN   RVUt. 

The  Joinder  in  one  count  of  defendant's  neg- 
ligent movement  of  its  cars  so  as  to  close  the 


opening  in  tbe  cars  without  warning  to  plaintiff, 
and  an  allegation  of  negligence  under  the  hu- 
manitarian rule,  did  not  render  the  count  dn- 
plicitous,  where  the  facts  alleged  to  support 
such  rule  were  not  inconsistent  or  contradic- 
tory of  tbe  ordinary  negligence  in  closing  the 
opening  without  warning. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS.  134-137;    Dec.  Dig.  «=>64(2).] 

8.  Appeal  and  Ekbob  <S=»1066  —  Habulxss 

EKBOB— INSTBUCTIONS. 

In  an  action  for  jjersonal  injury  while  cross- 
ing between  an  opening  in  freight  cars  alleged 
to  have  been  closed  without  warning,  wherein 
the  petition  alleged  defendant's  duty  to  "Iceep 
a  watchful  lookout  for  persons  on  said  track  at 
this  point,"  but  did  not  allege  defendant's  duty 
to  place  a  man  there,  either  on  top  of  the  cars 
or  elsewhere,  or  that  defendant  failed  to  place 
a  man  there,  and  where  the  evidence  showed 
that  tbe  brakeman  was  on  the  ground  at  the 
crossing,  an  instruction  that,  if  defendant's  serv- 
ants caused  the  cars  to  dose  the  opening  with- 
out ringing  the  bdl  or  sounding  the  whistle  or 
giving  any  warning  and  "without  having  a  look- 
out on  the  east  end  of  said  cars  to  warn  per- 
sons of  the  intention  to  move  said  cars  for- 
ward," tbe  verdict  should  be  for  plaintiff,  was 
prejudicial  error,  as  though  the  jury  might  find 
that,  even  though  defendant's  servants  were 
keying  a  careful  watdi,  yet  if  tliere  was  no 
one  on  top  of  the  car  the  injury  would  not 
have  occurred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;   Dec.  Wg.  «=»1066.] 

Johnson,  J.,  dissenting. 

Appeal  from  arcult  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Action  by  Cleo  E.  Israel,  by  guardian, 
Edward  Israel,  against  the  Wabash  Railroad 
Company.  Jddgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

J.  L.  llinnis,  of  St  Louis,  J.  M.  Davis  & 
Sons,  of  ChlUicothe,  and  Jones  &  Conkllng 
&nd  O.  C.  Jones,  all  of  Carrollton,  for  appel- 
lant Paul  D.  Kitt  and  Frank  W.  Ashby, 
both  of  ChlUicothe,  for  respondent 

TRIMBLE,  J.  This  Is  a  suit  to  recover 
damages  for  personal  injuries  sustained  by 
Cleo  Israel,  a  boy  six  or  eight  years  old. 
It  is  claimed  that  in  going  south  on  Bruns- 
wick street  In  ChlUicothe,  the  boy  came  to 
the  Wabash  crossing  and,  finding  it  blocked 
by  freight  cars,  waited  alwut  30  minutes 
for  the  crossing  to  be  cleared;  that  then, 
observing  other  persons  crossing  the  raU- 
road  through  an  o];>enlng  between  the  carq 
a  few  feet  east  of  the  street  at  a  point  where 
there  was  a  path  frequently  used  by  pedesr 
trians  in  traveling  south  across  the  railroad, 
the  boy  attempted  to  cross  at  that  point; 
and  that,  whUe  he  was  in  the  act  of  doing  so, 
defendant's  servants  suddenly  and  without 
warning  of  any  kind  closed  the  opening  in 
the  cars  by  moving  those  on  the  street  cross- 
ing against  the  cars  standing  east  thereof, 
thereby  Imocking  down  and  dragging  the  boy 
for  a  short  distance  and' then  cutting  off  his 
right  leg  close  to  the  hip.  The  case  was  sub- 
mitted to  a  jury,  resulting  in  a  verdict  and 
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judgment  tor  $6,000,  and  defendant  has  ap- 
pealed. 

[1]  Defendant,  believing  that  plaintiff  had 
Improperly  united  several  causes  of  action  In 
one  count  of  his  petition,  filed  a  motion  to 
require  plaintiff  to  elect,  which  was  overrul- 
ed.   This-  Is  now  assigned  as  error. 

The  several  matters  in  the  petition  which 
defendant  thinks  are  distinct  and  separate 
causes  of  action  are  as  follows:  (1)  The  vio- 
lation of  an  ordinance  of  the  city  of  Gbilll- 
cothe  forbidding  the  obstruction  of  a  street 
crossing  by  a  train  for  more  than  five  min- 
utes. (2)  That  while  plaintiff  was  attempt- 
ing to  cross  the  railroad  at  the  opening  be- 
tween the  cars,  defendant  suddenly,  and 
without  ringing  the  bell  or  giving  any  sig- 
nal or  warning  of  any  kind  whatever,  closed 
the  opoilng  by  moving  the  west  cars  up 
against  the  others.  (3)  That  the  place  where 
plaintiff  attempted  to  cross  was  much  used 
as  a  thoroughfare,  and  defendant's  servants 
had  no  right  to  expect  a  dear  track  at  tliat 
point,  and  the  infant  plaintiff's  position  in 
attempting  to  cross  was  a  dangerous  one,  and 
his  danger,  oould  and  should  have  been  seen 
by  defendant's  employes'  in  time  to  have 
warned  plaintiff  and  prevented  the  injury, 
and  that  they  negligently  failed  to  do  so. 

The  gist  of  defendant's  complaint  on  the 
point  under  consideration  is  that  a  cause  of 
action  based  upon  the  violation  of  a  city 
*  ordinance  cannot  be  united  with  one  based 
upon  negligence  under  the  common  law. 
Without  going  into  an  exhaustive  examina- 
tion of  aU  the  dedslona  affecting  this  point, 
we  may  say  that,  under  the  later  rulings  of 
our  Supreme  Court,  the  mere  fact  that  the 
petition  in  one  count  alleges  the  violation  of 
an  ordinance  as  one  specification  of  negli- 
gence and  some  other  act  or  omission  of 
duty  as  another  specification  of  negligence 
at  common  law  does  not.  Ipso  facto,  render 
the  pleading  bad.  White  v.  St.  Louis,  etc., 
R.  Co.,  202  Mo.  5S9,  loc  dt  55»-661,  101  S. 
W.  14;  Sluder  v.  St.  Lonls  Transit  Co.,  189 
Mo.  107,  88  S.  W.  648,  S  L.  R.  A.  (N.  S.)  186; 
Rapp  V.  St  Louis  Transit  Co.,  190  Mo.  144, 
loc.  dt.  153,  88  S.  W.  865;  Haley  v.  Missouri 
Padflc  RaUroad,  197  Mo.  15,  loc.  dt.  23,  93 
S.  W.  1120,  114  Am.  St.  Rep.  743;  aark 
V.  St  Joseph  Terminal  Railroad  Co.,  242 
Mo.  670,  loc.  dt  686,  696,  148  S.  Wl  472.  The 
remarks  made  in  other  cases  where  a  dif- 
ferent rule  seems  to  be  announced  must  be 
construed  solely  with  reference  to  the  facts 
In  each  of  such  cases.  A  petition  Is  not  to 
be  held  duplidtous  merely  because  it  con- 
tains in  the  same  count  a  specification  of 
ordinance  negligence  and  a  specification  of 
common-law  negligence;  but  when  such  a 
petition  is  held  bad.  It  Is  because  of  other 
reasons  pertaining  to  the  nature  and  effect 
of  the  different  spedfications.  For  instance, 
because  they  relate  to  distinct  independent, 
and  unconnected  matters.  Scott  y.  Taylor, 
231  Mo.  654,  132  S.  W.  1149.    Or  because  the 


different  q;)edQcation8  contradict  eadi  otbo; 
in  which  case  tlie  petition  Is  a  felo  de  ae  so 
to  speak.  But  where  the  several  qiedfica- 
tlons  of  negligence  are  "of  the  same  general 
nature,  all  of  which  may  be  true,  and  either 
of  which  or  all  of  which  may  have  caused 
the  acddent  or  injury,"  they  may  be  placed 
in  one  count  of  the  petition.  Clark  v.  Rail- 
road, supra,  242  Ma  loc.  dt  696,  148  a  W. 
472. 

The  petition  in  the  case  before  us  does  not 
contain  separate,  distinct  and  wholly  unre- 
lated matters  or  things  contradictory  of  eadi 
other.  In  reality,  the  petition  deals  with  but 
one  matter  as  a  cause  of  action  and  which  la 
alleged  to  have  caused  the  injury.  That  one 
matter  is  the  negligent  movement  of  the  cars 
in  closing  the  opening  without  giving  a  warn- 
ing to  plaintiff.  It  is  true,  the  petltlcm  pleads 
the  ordinance  and  the  blocking  of  the  croaB- 
Ing  in  violation  thereof,  but  this  is  stated,  not 
as  a  separate  cause  of  action,  but  merely 
as  an  unauthorized  act  by  which  plaintiff 
was  Induced  to  leave  the  wagon  road  in  the 
center  of  Brunswick  street  and  attenqjit  to 
go  through  the  opening  in  the  cars  a  few  feet 
east  thereof  at  the  path  hereinbefore  men- 
tioned. It  is  pleaded  in  order  to  show  how 
plaintiff  came  to  cross  at  the  place  he  did 
and  that  under  the  drcumstances  he  was  not 
a  trespasser,  but  In  a  sense,  was  invited  by 
the  opening  and  the  path,  and  the  sight  of 
others  doing  so,  to  use  that  point  as  a  plaoe 
of  crossing.  In  other  wor^  the  vlolatloa 
of  the  ordinance  was  not  pleaded,  nor  was 
it  sobmitted  as  constituting,  of  its^f  and 
alone,  the  cause  of  plaintifrs  Injury,  but 
merely  as  one  of  the  drcumstances  Joining 
with  the  others  in  produdng  it. 

[2]  We  do  not  understand  defendant  as  ob- 
jecting to  the  mingling  in  one  count  of  a 
specification  of  negligence  under  the  hu- 
manitarian rule  with  a  spedflcatlon  of  ordi- 
nary negligence,  since  in  the  brief  It  la  urg- 
ed. In  dealing  with  one  of  plaintiff's  in- 
structions, that  a  case  under  the  humani- 
tarian rule  was  not  pleaded  in  the  petition. 
However,  if  such  inconsistent  position  is 
taken,  we  may  say  we  see  no  reason  why 
such  pleading  may  not  be  made  provided  the 
facts  supporting  the  two  kinds  of  negligence 
are  not  inconsistent  or  contradictory  of  eadt 
other.  Clark  v.  RaUroad,  242  Mo.  570,  loc 
dt  596,  698,  148  8.  W.  472. 

Whether  the  third  above-mentioned  sped- 
ficatlon  of  negligence  properly  states  a  cause 
of  action  under  the  humanitarian  rule  or  not 
it  seems  to  us  the  allegations  of  the  petition 
which  appear  to  attempt  to  state  such  a 
cause  may  be  considered  as  a  part  of  the 
ordinary  negligence  alleged  against  defendant 
in  moving  said  cars,  because  the  allegations 
that  the  place  where  plaintiff  attempted  to 
cross  was  a  thoroughfare,  that  the  defend- 
ant had  no  right  to  ^pect  a  dear  track 
there,  that  it  was  their  duty  to  keep  a  watdi- 
ful  lookout  when  they  started  to  close  the 
opening,  that  when  the  boy  got  on  the  trade 
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under  the  dKomstances  he  was  In  a  place 
of  danger,  and  his  position  was  such  that 
the  operatives  of  the  train  could  have  seen 
him  and  his  danger,  or  might  have  seen  him 
had  they  exercised  care,  In  time  to  have 
warned  him  of  the  Intended  movement  of 
■aid  train  and  In  time  to  allow  said  Infant 
to  reach  a  place  of  safety  before  being  run 
over,  can  be  considered  as  ezempUflcatloBa 
of  defendant's  negligence  In  not  warning, 
and  In  not  taking  precautions  so  as  to  be  able 
to  warn,  plaintiff  that  the  opening  was  going 
to  be  closed.  In  other  words,  as  hereinabove 
stated,  the  petition  may  be,  and  we  think 
should  be,  considered  as  pleading  one  cause 
of  action,  namely,  negligence  In  closing  the 
opening  wlthont  warning  when,  under  all  the 
drciuuBtances,  the  trainmen  were  bound  to 
know  that  a  warning  was  necessary  In  order 
to  observe  ordinary  care. 

We  are  therefore  of  the  opinion  that  de- 
fendant's motion  to  elect  was  properly  over^ 
ruled,  and  hence  we  need  not  go  Into  the 
question  whether,  as  plaintiff  claims,  defend- 
ant waived  the  right  to  claim  any  benefit  of 
said  motion  by  answering  to  the  merits  aft- 
er said  motion  was  ruled  upon. 

[3]  Complaint  is  made  of  plaintiff's  instruc- 
tion No.  1,  in  that  It  tells  the  Jury,  after  re- 
quiring them  to  find  that  plaintiff  attempted 
to  cross  at  the  place  and  under  the  circum- 
stances which  we  have  herein  Indicated,  that 
if  they  find  that  defendant's  servants  in 
charge  of  the  cars  caused  them  to  back  up 
and  move  eastward,  without  ringing  the  bell, 
or  sonnding  the  whistle,  or  giving  any  sig- 
nal or  warning  whatever  of  the  starting  and 
moving  of  said  cars,  and  "without  having  a 
lookout  on  the  east  end  of  said  cars  to  warn 
persons  of  the  intention  to  move  said  cars 
forward,"  etc.,  then  the  verdict  should  be  for 
plaintiff.  The  objection  is  to  the  words  In- 
cluded in  quotation  marks. 

We  are  of  the  opinion  that  the  indnsion 
of  these  words  worked  prejudicial  error.  In 
the  first  place,  while  the  petition  alleged 
that  it  was  the  defendant's  duty  to  "keep  a 
watchful  lookout  for  persons  on  said  track 
at  tills  point,"  it  nowhere  alleged  that  the 
defendant's  duty  was  to  place  a  man  at  the 
very  spot  in  question  either  on  top  of  the 
cars  or  elsewhere  on  the  ground,  nor  did  it 
allege  that  the  defendant  failed  to  place  a 
man  there.  Indeed,  the  inference  from  the 
petition  Is  that  there  was  a  man  at  some 
place  where  plaintiff  could  have  been  seen 
and  warned,  since  it  says  the  operatives  of 
the  train  could  and  should  have  seen  him, 
and  would  have  done  so  had  they  exercised 


ordinary  care,  but  that  they  negligently  fill- 
ed to  look.  The  evidence  of  the  defendant 
was  to  the  effect  that  one  of  the  brakemen 
was  on  the  ground  at  the  street  crossing 
Just  a  few  feet  from  where  the  plaintiff  at- 
tempted to  cross,  but  it  was  conceded  by 
both  sides  that  there  was  no  one  on  top 
of  the  car  at  that  point  Now,  the  instruc- 
tion was  so  worded  as  to  lead  the  Jury  to 
believe  that  the  failure  to  place  a  man  on 
top  of  the  car  was  negligence  for  which 
plaintiff  could  recover  regardless  of  whether 
the  train  operatives  stationed  elsewhere  were 
duly  watching  and  in  the  exercise  of  the  care 
demanded  of  them.  Under  the  Instruction, 
the  Jury  might  well  say  the  operatives  were 
maintaining  a  careful  watch,  but,  if  there 
had  been  a  man  on  top  of  the  car  at  the 
east  end  thereof,  the  Injury  would  not  have 
occurred,  and,  since  the  court  says  it  was 
negligence  not  to  have  a  man  there,  and  the 
defendant  admits  no  one  was  there,  the  find- 
ing must  be  for  plaintiff.  And  this  would  be 
the  case  although  there  was' no  allegation  la 
the  petition  showing  that  proper  watch  could 
be  maintained  only  by  a  man  on  top  of  the 
car,  but  facts  were  alleged  which,  by  Infer- 
ence, showed  that  the  operatives  were  where 
they  could  have  seen  plaintiff  had  they 
looked. 

Complaint  is  also  made  of  plaintUTs  in- 
struction No.  2.  As  the  case  wiU  have  to  be 
retried  anyway,  tt  is  not  necessary  to  go  into 
a  discussion  of  the  points  raised  against  it, 
because  the  plaintiff  can  avoid  all  criticism 
now  made  against  said  instruction  either  by 
amending  the  petition  or  by  ctianglng  the  In* 
structlon. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

ELLISON,  P,  X,  concurs.    JOHNSON,  J., 

dissents. 

On  Rehearing. 

An  opinion,  reversing  and  remanding  the 
cause  for  error  in  an  instruction,  was  hand- 
ed down  herein  at  the  March  term.  A  re- 
hearing was  granted,  and  the  case  again  has 
been  gone  over  and  carefully  considered. 
The  result  has  been  that  we  are  now  more 
than  ever  firmly  convinced  of  the  correctness 
of  the  former  opinion,  and  the  result  therein 
reached  is  adhered  to. 

The  Judgment  is  therefore  reversed  and  re- 
manded. 

ELLISON.  P.  J.,  concurs.    JOHNSON,  J., 

dissents. 
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STEINBRUEGGE    v.    PKUDB5NTIAL    INS, 
CO.  OF  AMERICA.    (No.  14526.) 

(St  Louis  Court  of  Appeals.    Missouri.     Dec. 

80,  1916.    On  Motion  for  Rehearing, 

Jan.  16,  1917.) 

1.  LaMITATION  OF  AOTIONB  ®=3l80(2)— Plkad- 
INO — Dbmttbbeb. 

Tlie  statute  of  limitations  can^  be  invoked 
by  special  demurrer  where  the  petition,  on  its 
face  discloses  that  the  action  is  barred,  and 
nothing  is  pleaded  as  an  exception  relieving 
against  the  bar  of  the  general  statute. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  671;  Dec.  Dig.  i8=9l80 
(2).] 

2.  Limitation  of  Actions  «=»177(2)— Pubad- 
INQ— Avoidance  of  Bab. 

If  a  cause  of  action  is  barred  by  the  stat- 
ute of  limitations,  except  for  an  exception  to  the 
operation  of  the  statute,  plaintiff  must  plead 
the  facts  bringing  the  case  within  such  excepf 
tion. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  664;  Dec.  Dig.  <8=»177 
(2).] 

3.  Justices  of  the  Peace  €=»91(1)— Puiad- 
iNG— Technical  Rules. 

Under  Rev.  St  1909,  g  7412,  providing  that 
no  formal  pleadings  by  either  party  shall  be  re- 
quired in  a  justice's  court,  etc.,  technical  rules 
of  pleading  ore  wholly  inapplicable  to  a  state- 
ment of  a  cause  of  action  before  a  justice. 

[Ed.  Note. — Foe  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  807-309,  .323;  Dec.  Dig. 
«8=»91(1).] 

4.  Justices  of  titk  Peace  «=37d— Pijsadinq 
—Statute  of  Limitations. 

Plaintiffs  statement  in  justice  court  show^ 
ing  his  cause  of  action  barred  by  the  general 
statute  of  limitations,  need  not  allege  facts 
showing  an  exception  to  an  operation  of  the 
statute  in  order  to  adduce  proof  of  such  facts. 
[E'd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  246;  Dec.  Dig.  <S=>76.] 

5.  Justices  of  the  Peace  «=»76— Pixadino — 

LlOUTATIONB. 

If  defendant  in  action  before  justice  of  the 
peace,  wishes  to  raise  the  point  that  plaintiff's 
statement  shows  his  cause  of  action  is  barred, 
he  must  do  so  either  by  pleading  the  statute 
rdied  on  or  by  invoking  the  same  in  some  ap- 
propriate manner  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  246 ;  Dec.  Dig.  <8=>76.] 

On  Motion  for  Rehearing. 

6.  Justices   of  the  Peace   <S=»174(22)— Ap- 
peal—Pleadings— Amendment. 

Where  an  action  originates  before  a  justice 
of  the  peace  and  is  appealed  to  the  circuit  court 
the  sufficiency  of  the  statement  or  petition,  al- 
though amended  in  the  circuit  court  after  ap- 
peal, is  to  be  determined  by  the  requirements  of 
the  law  applicable  to  statements  filed  before 
justices  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  688 ;  Dec.  Dig.  «=»174 
(22).] 

7.  Justices  of  the  Peace  <S='162(2)— Appeal 
-Rules  of  Practice. 

When  a  case  is  appealed  from  a  justice  of 
the  peace  to  the  circuit  court,  the  general  rules 
of  practice  in  the  circuit  court  govern. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  g  605;  Dec  Dig.  «=3l62 
(2).] 


Appeal  from  8t  Lonis  Ciicult  Conrt; 
James  E.  Wltbrow,  Judge. 

Action  by  Annie  Steinbniesge  against  the 
Prudential  Insnrance  Company  of  America. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

James  J.  O'Donoboe,  of  St  Lonis,  for  ap- 
pellant   Fordyce,  HolUday  ft  Wblte,  of  St 

Louis,  for  respondent 

ALLEN,  J.  Tbis  is  an  action  npon  three 
"Indostrlal  policies"  of  insnrance.  The  salt 
was  Instltnted,  on  September  19,  1911,  before 
a  justice  of  the  peace,  where  plaintiff  pre- 
vailed. Defendant  appealed  to  the  drcult 
court,  and,  when  the  cause  came  on  for  trial 
there,  defendant's  counsel  objected  "to  the 
Introduction  of  any  evidence  under  the  peti- 
tion on  the  ground  that  It  shows  on  Its  face 
that  the  claim  is  barred  by  the  statute  of 
limitations."  The  court  sustained  this  bb- 
jectlon.  PlalntlflTs  counsel  then  sought  to 
make  an  offer  of  proof,  but  the  court  declin- 
ed to  permit  him  to  do  so;  and,  after  a 
spirited  colloquy  between  the  court  and 
plalntlfTs  counsel,  plaintiff  took  an  Invol- 
untary nonsuit  with  leave  to  move  to  set 
the  same  aside;  and,  after  an  ansnccesaful 
motion  to  set  aside  the  nonsuit,  plaintiff  duly 
perfected  her  api>eal  to  this  court 

The  petition,  or  statement  of  plalntUTs 
alleged  causes  of  action.  Is  In  three  counts; 
each  predicated  upon  one  of  the  three  pol- 
icies sued  upon.  From  the  allegations  there- 
of It  appears  that  the  three  i>ollcIes  were 
issued  by  defendant  in  the  'dty  of  St  Louis, 
one  on  April  ^  18KS,  another  on  July  8, 1895, 
and  the  third  on  April  5,  1897,  Insuring  the 
life  of  one  David  Cahill,  the  brother  of  plain- 
tiff; and  that  plaintiff  sues  upon  the  poli- 
cies as  being  within  the  "facility  of  pay- 
ment" clause  contained  in  eadi  thereof,  al- 
leging also  that  It  was  agreed  by  and  be- 
tween ber  and  the  defendant  and  the  insured 
that  the  Insurance  would  be  payable  to  her. 
In  each  count  it  is  averred  that  David  Ca- 
hill, the  insured,  died  on  or  about  the  6th 
day  of  June,  1899,  leaving  no  wife  or  child 
surviving  him  and  no  estate  on  whldi  to  ad- 
minister. In  each  count  it  is  further  aver- 
red that,  at  the  time  of  the  death  of  the  in- 
sured, he  had  duly  performed  all  conditions 
la  the  policy  by  him  to  be  performed;  that 
within  a  few  weeks  after  his  death  plaintiff 
notified  defendant  thereof,  but  that  defend- 
ant failed  and  neglected  to  furnish  blanks 
on  which  to  make  proofs  of  death  until  the 
year  1904 ;  that  on  or  about  January  8,  1904, 
plaintiff  duly  furnished  defendanfa  with 
proofs  of  death  and  surrendered  to  defoid- 
ant  the  policy  of  insurance  sued  upon  in  each 
count  and  the  receipt  book  showing  the  pay- 
ment of  premiums  thereon,  upon  defend- 
ant's promise  that  each  policy  would  be  paid 
immediately ;  but  that  payment  was  not 
made,  and  that  th^  policy  and  receipt  book 
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were  not  retained  antU  October,  1011.  It  la 
further  alleged  in  eacb  eoant  that  aboat  the 
moath  of  Jnne,  1907,  and  again  during  the 
months  of  July  and  August,  1907,  defendant 
disclaimed  all  liability  under  the  policy  sued 
upon,  upon  the  sole  ground  that  the  Insured 
was  not  dead,  whereby,  it  is  alleged,  defend- 
ant waived  the  delay  in  filing  proofs  of  death, 
and  likewise  waived  all  limitations  as  to  the 
time  within  which  suit  might  be  brought  on 
the  policy;  and  that  until  June,  1967,  de- 
fendant tiad  led  plaintiff  to  believe  that  it 
would  pay  the  policy,  and  from  time  to  time 
promised  to  do  sa  The  prayer  of  the  first 
count  is  for  judgment  for  196,  with  Interest, 
and  for  10  per  cent  thereof  as  damages  and 
an  attorney's  fee  of  $26  as  for  vexatious  re-' 
fusal  of  defendant  to  pay  the  amount  of  the 
policy.  Such  is  likewise  the  prayer  of  the 
second  count  The  prayer  of  the  third  count 
is  for  1168,  with  interest  with  10  per  cent 
thereof  as  damages,  and  an  attorney's  fee  of 
$25  as  for  vexatious  refusal  to  pay. 

Evidently  the  trial  court  sustained  de- 
fendant's objection  to  the  Introduction  of 
any  evidence  upon  the  theory  that  plalntifCs 
petition,  or  statement,  shows  upon  its  face 
that  the  demand  was  barred  by  the  general 
statute  of  limitations  applicable,  and  that, 
if  plaintifr  was  relying  upon  some  exception 
or  exceptions  such  as  would  operate  to  re- 
lieve against  the  bar  of  the  statute,  it  was 
plaintiff's  duty  to  plead  sacb  exception  or 
exceptions.  Plaintiff  (appellant  here)  as- 
serts tluit  her  proof,  had  it  been  received, 
would  have  shown  an  exception  or  excep- 
tions such  as  would  have  operated  to  prevent 
the  bar  of  the  statute — for  <Hie  thing  that 
platntiff  is  a  married  woman,  though  this 
was  not  pleaded.  And  appellant  further 
contends  that  the  petition  or  statement  does 
plead  facts  sufficient,  if  true,  to  relieve 
against  the  bar  of  the  statute. 

[1-3]  It  is  quite  true  that  the  rule  now  es- 
tablished in  this  state  is  that  the  statute  of 
limitations  can  be  invoked  by  means  of  a 
special  demurrer,  where  the  i)etItion,  on  its 
face,  discloses  that  the  action  is  barred,  and 
nothing  is  pleaded  as  an  exception  relieving 
against  the  bar  of  the  general  statute;  that, 
if  the  cause  of  action  is  such  that  the  bar  of 
the  general  statute  may  be  obviated  by  some 
exception  thereto,  plaintiff  must  plead  the 
facts  bringing  the  case  within  such  excep- 
tion. See  Burma  ▼.  Cook,  216  Mo.  496,  114 
S.  W.  1066;  Garth  v.  Motter,  248  Mo.  loc. 
dt  482,  164  S.  W.  733.  Whatever  uncertain- 
ty as  to  this  may  have  existed  by  reason  of 
some  of  the  earlier  decisions  of  our  Supreme 
Court  is  removed  by  the  decision  in  Burrus 
▼.  Cook,  supra.  But  in  applying  this  doctrine 
the  trial  court  must  we  think,  have  overlook- 
ed tbe  fbct  that  the  suit  was  one  instituted 
before  a  Justice  of  the  peace,  where  the 
technical  rules  of  pleading  do  not  prevail. 
Our  statute,  namely,  section  7412,  Rev.  Stat 
1909,  provides  that  "no  formal  pleadings  up- 


on the  part  of  either  plaintiff  or  defendant 
shall  be  required  in  a  Justice's  court"  etc 
This  statute  has  time  and  again  been  con- 
sidered and  applied  by  our  courts,  and  it  has 
uniformly  been  held  that  technical  rules  of 
pleading  are  wholly  inapplicable  to  a  state- 
ment of  a  cause  of  action  before  a  Justice  of 
the  peace.  See  Connelly  v.  Parrlsh,  189  Mo. 
App.  1, 170  S.  W.  646 ;  Dalton  v.  United  Rys. 
Ga,  134  Mo.  App.  392,  114  S.  W.  661.  Nu- 
merous authorities  might  be  cited  in  this- 
connection,  but  to  do  so  would  be  entirely 
useless.  It  has  been  repeatedly  said  that  a 
very  liberal  rule  is  to  be  applied  when  test- 
ing the  sufficiency  of  a  statement  filed  before 
a  Justice  of  the  peace;  and  that  any  state- 
ment is  sufficient  If  It  serves  to  rea8(Hiably 
apprise  the  c^posite  party  of  the  nature  of 
the  claim  asserted  against  him,  and  is  suf- 
ficiently qpedfic  and  definite  to  bar  another 
action  on  the  same  demand.  See  C<mnelly  v. 
Parrlsh,  supra,  189  Mo.  App.  loa  dt  4,  176 
S.  W.  646;  Daltcm  v.  Railways  Co.,  supra, 
134  Mo.  App.  loc.  dt  395,  ■  114  S.  W.  661; 
Rundelman  v.  Boiler  Works  Co.,  178  Mo. 
App.  642,  161  S.  W.  609 ;  and  authorities  to 
which  these  cases  refer. 
In  Connelly  v.  Parrlsh,  supra,  it  is  said: 
"Justices'  courts  are  popular  tribimals  before 
which  ordina^  disputes  can  be  adjusted  with- 
out the  aid  of  attorneys;  and  it  would  defeat 
the  end  of  their  organization  if  the  rules  of 
practice  and  pleading;  found  necessary  in  courts 
of  record  weie  applied  to  their  proceedings." 

In  Van  Cleave  v.  St  Louis,  169  Mo.  loc.  dt 
679,  60  S.  W.  1091,  it  is  said: 

"In  favor  of  that  popular  tribimal  which  has 
been  diaracterlced  as  'the  people's  coart'  where 
those  unacquainted  with  the  technical  rules  and 
forma  of  pleading  may  and  do  go,  without  coun- 
sel, to  settle  and  adjust  their  differences,  this 
court  has  ever  held  that  the  requirements  of 
the  statute  have  been  met  and  fulfilled,  when 
the  statement  filed  with  the  justice,  however  in- 
formal and  awkward  in  expression,  was  suffi- 
dent  to  reasonably  advise  the  opposite  party  of 
the  nature  of  his  or  her  claim,  and  suffidently 
specific  to  be  a  bar  to  another  cause  of  action, 
with,  the  further  qualifications  suggested  in 
some  of  our  cases,  as  to  the  first  test,  that  re- 
sort may  be  had  to  reasonable  implication  to 
support  the  statement" 

[4]  Granting  that  plaintiff's  statement  of 
her  cause  of  action  shows  that  the  general 
statute  of  limitations  had  run  against  her 
claim  unless  she  could  establish  facts  show- 
ing some  exception  operating  to  relieve 
against  the  bar  thereof,  is  it  necessary  for 
her  to  plead  such  exception  in  order  that  the 
statement  be  suffldent  as  a  pleading  in  a 
cause  originating  before  a  Justice  of  the 
peace?  We  think  not  The  statement  on 
file  fully  advises  the  defendant  of  the  nature 
of  the  claim  asserted  against  it,  and  la  suffi- 
dently spedflc  to  bar  another  action  on  the 
same  demand.  Nor  do  we  think  that  it  can 
be  said  that  it  wholly  fails  to  state  a  cause 
of  action — ^when  measured  by  the  standard 
by  which  It  must  be  here  tested — because  of 
the  fact,  if  true,  that  it  shows  that  the  gen- 
eral statute  of  llmitatloDS  has  run  andnst 
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the  cause  of  action  nnless  there  Is  some  ex- 
ception thereto  within  which  the  case  may 
fall  when  the  evidence  Is  adduced.  The  state- 
ment does  not  conclusively  show  that  the 
cause  of  action  Is  barred  by  the  statute  of 
limitations.  As  said  In  Burrus  v.  Cook,  su- 
pra, there  are  many  exceptions  which  will  re- 
lieve against  the  bar  of  the  statute;  and  it 
would  seem  to  be  contrary  to  the  entire  spirit 
of  oar  law  respecting  proceedings  before  jus- 
tices of  the  peace  to  hold  that  a  plaintiff  is 
bound  to  observe  a  technical  rule  of  pleading 
requiring  one  or  more  of  such  exceptions  to 
be  pleaded,  in  order  that  the  statement  may 
be  sufficient  in  law.  As  suggested,  there  was 
at  one  tiijoe  some  uncertainty,  at  least,  as 
to  the  rule  In  this  state  on  the  subject,  and 
It  is  not  followed  in  some  of  the  states.  It 
appears  not  to  have  been  the  original  com- 
mon-law rule,  but  that  which  prevailed  in 
equity  and  which  was  generally  adopted  In 
the  Code  states.  See  26  Cyc.  1394,  1395.  A 
layman  instituting  his  own  action  before  a 
justice  of  the  peace  could  not  be  expected  to 
know  of  the  existence  of  the  rule  of  pleading 
Invoked  and  relied  upon  by  respondent.  Nor 
do  we  think  that  the  law  contemplates  that 
be  is  to  be  held  to  be  precluded  from  show- 
ing that  his  case  is  within  an  exception  to 
the  statute  by  falling  to  observe  such  rule. 

There  appears  to  be  a  wide  distinction  be- 
tween a  case  such  as  this,  where  the  statute 
involved  is  presumably  the  general  statute  of 
limitations,  and  one  where  the  statement 
shows  upon  Its  face  that  the  action  is  barred 
by  a  special  statute  of  limitations  governing 
it,  which  Is  absolute  and  without  exception. 
But  whether  a  defendant  could  Invoke  such 
a  statute  in  the  precise  manner  In  which  de- 
fendant here  attempted  to  invoke  the  general 
statute,  we  do  not  decide.  Revelle  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  74  Mo.  438. 

[6]  It  is  suggest^  by  appellant's  counsel 
that  the  objection  interposed  by  defendant, 
and  which  the  court  sustained,  was  one  in 
the  nature  of  a  demurrer ;  and  that  a  demnr- 
rer  is  a  thing  unknown  In  proceedings  in  cas- 
es instituted  before  a  justice  of  the  peace. 
And  it  is  further  suggested  that  if  a  defend- 
ant be  permitted  to  take  advantage  of  the 
statute  in  this  manner,  where  the  action 
originated  before  a  justice  of  the  peace,  then 
he  should  be  required  to  specify  the  particu- 
lar statute  upon  which  he  relies,  as  he  would 
if  demurring  in  an  action  begun  In  the  cir- 
cuit court.  Enlsely  v.  Leathe,  266  Mo.  loc. 
dt  359,  166  8.  W.  267.  But  we  need  not 
here  give  consideration  to  these  suggestions. 


We  are  of  the  opinion  that  plaintUF  filed  s 
sufficient  statement  of  her  cause  of  action, 
invulnerable  to  the  attack  made  upon  it; 
that  she  Is  privileged  to  adduce  proof  at  the 
trial,  if  she  can,  going  to  show  the  existence 
of  some  such  exception  or  exceptions  as  will 
relieve  against  the  bar  of  the  statute  of  llini- 
tations;  and  that,  on  the  other  hand.  If  de- 
fendant wishes  to  raise  the  point  In  qnesticxi, 
it  must  do  so  by  either  pleading  the  statute 
upon  W'hlch  it  relies  or  by  invoking  the  same 
in  some  appropriate  manner  at  the  trial. 

£V}r  the  reasons  indicated,  we  ruled  that  th« 
trial  court  erred  in  sustaining  defendant's  ob- 
jection and  thereby  forcing  plaintiff  to  a  non- 
suit; and  it  becomes  unnecessary  to  discuss 
other  questions  adverted  to  in  the  briefs. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

EBTNOIiDS,  P.  X,  and  THOMPSON,  J, 
concur. 

On  Motion  for  Behearing. 

ALLEN,  J.  Respondent  insists  that  In  oar 
opinion  filed  herein  we  Inadvertently  over- 
looked the  fact: 

"That  the  petition  before  the  court  for  con- 
sideration in  this  case  is  not  a  statement  filed 
in  the  justice  court,  but  an  amended  petition 
filed  In  the  circuit  court  after  appeal  from  the 
justice  court" 

[I,  7]  It  is  true  that  the  statement  or  peti- 
tion which  we  had  under  consideration,  was 
not  the  original  statement  filed  before  the 
justice  of  the  peace,  but  was  an  "amended  pe- 
tition" filed  by  plaintiff  after  the  case  reach- 
ed the  circuit  court.  We  did  not  overlook 
tills,  but  deemed  it  unnecessary  to  state  that 
where  an  action  originates  before  a  Jastlce 
of  the  peace,  and  is  appealed  to  the  drcoit 
cou^  the  sufficiency  of  an  amended  state- 
ment or  petition  in  the  circuit  court  Is  to  be 
determined  by  the  requirements  of  the  law 
applicable  to  statements  filed  before  justices 
of  the  peace.  See  Conn  Company  v.  Orr  et 
al.,  150  Mo.  App.  705,  131  S.  W.  766.  When  a 
case  Is  appealed  from  a  justice  of  the  peace 
to  the  circuit  court,  the  general  rules  of  prac- 
tice in  the  latter  court  govern,  but  not  the 
rules  of  pleading  applicable  to  causes  origi- 
nating therein.  See  Wendleton  v.  Klngery, 
110  Mo.  App.  67,  84  S.  W.  102.  As  to  matters 
of  pleading,  the  case  remains  one  wherein  no 
formal  pleadings  are  required,  and  the  rule 
is  not  altered  by  the  fbct  that  an  amended 
statement  is  filed  in  the  circuit  coart 

With  the  concurrence,  of  the  other  Jndgei^ 
the  motion  for  a  rehearing  is  overroled. 
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GRIFFITH  T.  GRIFFITH.    (No.  12204.) 

(Eansoa  Oity  Oonrt  of  Appeals.    Missouri. 
Dec.  18,  1016.) 

1.  DivoBos    «a»240(2)— AuKoirr— EsTAra   ov 
Husband. 

A  gift  of  a  note  by  a  husband  to  his  sister 
on  the  eve  of  separation  from  his  wife,  obvious- 
I7  done  for  the  purpose  of  redueing  alimony, 
should  not  be  listed  as  a  liability  in  determining 
his  eetate  for  the  purpose  of  fixing  the  amount 
of  alimony. 

fEd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  «70.  680;  Dec.  Dig.  «=a240(2).] 

2.  DiVOBOE     4S>80&— AUHONT— MaINTERANOB 

or  Chiu).  ' 
In  a  wife's  action  for  divorce,  in  which 
plaintilt  has  been  adjudged  the  innocent  and  in- 
jured party  and  has  been  awarded  custody  of 
a  minor  cliild,  whether  alimony  in  groes  or 
monthly  alimony  be  allowed,  such  amount  shonld 
include  an  allowance  for  the  maintenance  of  the 
child,  and  plaintiff  should  not  be  compelled  to 
resort  to  a  separate  action  to  enforce  the  fa- 
ther's common-law  duty  to  support  his  child. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Oent. 
Dig.  H  801,  802;    Dec.  Dig.  «=»308.1   . 
S.  DivoBGB  «=9240(5)— Aluont— Amoitnt. 

In  a  wife's  action  for  divorce,  where  plaln- 
tUF  was  awarded  custody  of  a  minor  chUd,  if 
alimony  in  gross  be  awarded  including  main- 
tenance of  the  child,  an  amount  eoual  to  a  moie- 
ty of  defendant's  net  worth  of  $3,(XK)  would  not 
be  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  678,  680;   Dec  Dig.  «=9240(6).l 

4.  DivoBCB  *=>240(4)  —  Alimony  —  Sttiti- 

CIENCT, 

Where  a  wife  was  awarded  a  divorce  and 
custody  of  a  minor  child,  it  appearing  tliat  de- 
fendant's net  worth  was  $3,000  and  his  net  an- 
nual income  $800  an  allowance  of  $20  per  month 
without  allowance  for  the  maintenance  of  the 
child  was  inadequate  and  not  a  reasonable  judi- 
cial expression  of  the  discretion  vested  in  the 
trial  court,  and  should  be  at  least  $30  per 
month. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  678;  Dec  Dig.  «=>240(4).] 

Brror  to  Olrctilt  Conrt,  Bates  Coanty;  OL 
A.  CalvlFd,  Jadge. 

"Not  to  be  officially  pnbllshed." 

Suit  for  divorce  by  Hanna  Griffith  against 
Lawrence  M.  Orlffltb.  From  a  Judgment 
awarding  plaintiff  $20  per  month  alimony 
without  allowance  for  maintenance  of  a  mi- 
nor cblld,  plaintiff  brings  error.  Reversed 
and  remanded. 

Smith  &  Cbastaln,  of  Butler,  for  plaintiff 
in  error.  Silvers  ft  Dawson,  ot  Butler,  for 
defendant  in  error. 

JOHNSON,  J.  The  parties  were  married 
In  1901,  and  lived  together  as  husband  and 
wife  tintU  July  7,  1914,  when  they  separated, 
and  plaintiff,  with  their  infant  daughter,  re- 
turned to  her  father's  home,  where  th^  have 
since  resided. 

On  August  31,  1914,  plaintiff  brought  her 
■nit  In  the  circuit  court  of  Bates  county  for 
a  dlrorce  and  for  the  custody  of  the  child. 
She  also  prayed  for  temporary  and  perma- 
nent alimony  for  the  support  of  herself  and 


(dilld.  Tlie  court  awarded  a  divorce  and  the 
custody  of  the  child  to  plaintiff  and  allowed 
her  suit  money  in  the  sum  of  $100,  but  re- 
fused to  malte  any  allowance  for  permanent 
alimony.  On  proceedings  In  error,  prosecut- 
ed by  plaintiff  from  the  judgment  touching 
alimony,  we  said: 

"We  cannot  give  our  sanction  to  the  oonclu- 
BJon  that  plaintiff  is  entitled  to  no  alimony  for 
the  support  of  herself  and  minor  child.  •  •  • 
Where  the  wife  secures  a  decree  of  divorce,  she 
is  entitled  to  a  Judgment  for  alimony  regardless 
of  the  *  •  *  willingness  of  her  kin  and 
friends  to  come  to  her  aid.  This  liability  of  the 
husband  arises  out  of  his  legal  obligation  to  sup- 
port her  and  could  not  be  destroyed  or  lessened 
by  his  own  culpable  conduct  which  gave  her 
ground  for  divorce.  It  was  the  doty  of  the  court 
to  malie  her  a  reasonable  aIlow|ince  out  of  de- 
fendant's estate,  small  as  it  is,  and  not  to  leave 
her  dependent  upon  the  generosity  of  her  fa- 
ther." 

And  we  reversed  the  judgment  and  re- 
manded the  cause  for  further  proceedings  In 
accordance  with  the  views  expressed.  Grif- 
fith T.  Griffith,  180  S.  W.  411. 

Pursuant  to  this  decision,  the  learned  trial 
judge  heard  evidence  relating  to  the  Issue  of 
alimony,  and  on  April  6,  1916,  rendered 
judgment : 

"That  plaintiff  have  and  recover  of  and  from 
defendant  the  sum  of  $20  each  month  hereafter 
untH  the  further  order  of  the  court" 

No  allowance  was  made  for  the  support 
and  maintenance  of  the  child.  Deeming  this 
judgment  Inadequate,  plaintiff  again  brought 
the  case  to  this  court  by  writ  of  error. 

The  parties  live  at  Rich  Hdl,  where  de- 
fendant owns  a  two-8tory  brick  business 
building  and  a  half  Interest  In  a  grocery 
store  which  appears  to  be  doing  a  safe  and 
profitable  business.  The  building  Is  worth 
$3,800,  and  the  net  value  of  defendant's  half 
interest  In  the  grocery  business  may  be  safe- 
ly estimated  at  $1,700.  The  building  has 
been  continuously  occupied  by  a  tenant  for 
the  past  ten  years  at  a  rental  of  $50  per 
month  which  is  Its  reasonable  rental  value. 
The  profits  of  the  grocery  business,  of  course, 
vary  to  some  extent;  but  we  gather  from  all 
the  evidence  that  the  average  annual  profit 
will  not  fall  below  $1,000.  Defendant  has 
no  other  sources  of  Income  and,  as  a  result 
of  years  of  dissipation,  appears  to  have  be- 
come Incapacitated  from  pursuing  any  use- 
ful and  profitable  vocation.  He  owns  two 
shares  of  stock  In  a  corporation  which  ovms 
and  operates  a  live  stock  ranch  In  Kan- 
sas, but  these  shares  have  produced  no  divi- 
dends and  their  value  does  not  exceed  $840. 
Defendant  therefore  owns  property  worth  ap- 
proximately $6,300,  which  produces  and  may 
be  r^ed  upon  to  produce  a  gross  annual  In- 
come to  him  of  $1,100. 

[1]  He  owes  a  note  of  $760,  which  with  ac- 
crued interest  amounts  to  $900,  and  which 
Is  secured  by  a  deed  of  trust  on  the  building; 
a  note  of  $1,000  to  his  mother,  on  which  the 
accrued  interest  is  $780;    another  interest- 
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bearing  note  of  $200;  and  still  another  of 
$100  making  a  total  of  $3,030  Including  ac- 
craed  Interest  of  Interest-bearing  obligations. 
In  addition,  he  owes  $300  on  account  of  this 
case.  On  June  12,  1914,  on  the  eve  of  sepa- 
ration from  his  wife,  he  executed  a  note  of 
$900  to  his  sister  as  a  gift,  but  this  was  done 
for  the  obvious  purpose  of  reducing  alimony 
and  should  not  be  listed  as  a  liability.  Stone 
V.  Stone,  18  Mo.  389;  Hach  v.  Rollins,  158 
Mo.  182,  59  S.  W.  232;  Rice  t.  WaddlU,  168 
Mo.  99,  67  S.  W.  605. 

[2-4]  On  this  showing  It  is  reasonable  to 
figure  defendant's  net  worth  at  $3,000  and 
his  net  annual  income  at  $900.  Considering 
the  facts  that  plaintiff  has  been  adjudged 
the  Innocent  and  Injured  party,  has  been 
awarded  the  custody  of  the  child,  and  is 
praying  in  her  petition  for  alimony  for  her^ 
self  and  for  the  maintenance  of  the  child,  we 
think  whether  alimony  in  gross,  or  monthly 
alimony,  be  allowed,  such  amount  should  in- 
clude an  allowance  for  the  maintenance  of 
the  child,  and  that  plalntiflF  should  not  be 
compelled  to  resort  to  a  separate  action  or 
actions  to  enforce  this  father's  common-law 
duty  to  support  his  child.  If  alimony  in 
gross  be  awarded,  an  amount  equal  to  a  moie- 
ty of  defendant's  net  worth  would  not  be 
excessive.  McCartin  v.  McCartln,  37  Mo. 
App.  471;  Gercke  v.  Gercke,  100  Mo.  237,  13 
S.  W.  400;  Viertel  v.  VIertel,  212  Mo.  562, 
111  S.  W.  579 ;  Smith  v.  Smith,  192  Mo.  App. 
99,  180  S.  W.  568.  And  if  the  court  should 
deem  it  more  Just  and  expedient  to  allow 
monthly  alimony  for  the  support  of  plaintiff 
and  her  child,  we  are  of  the  opinion  that  a 
total  allowance  of  less  than  $30  per  month 
would  not  be  reasonable. 

We  regard  the  present  Judgment  as  not  a 
reasonable  Judicial  expres-sion  of  the  discre- 
tion vested  by  law  In  the  trial  court,  and  re- 
verse the  Judgment,  and  remand  the  cause 
for  further  proceedings  In  accordance  with 
the  views  expressed.     All  concur. 


MTTNROB  et  b1.  v.  DOUGHERTy  et  aL 
(No.  14520.) 

(St  Louis  Court  of  Appeals.    Miasouri,  Dec.  80, 
1916.    Rehearing  Denied  Jan.  16,  1917.) 

1,  JUDOMKNT     *=»92— "D«TATn.I    JUDGMBNT" 

—Default  in  Apfbakancb. 
In  an  action  on  a  note  before  a  ^stice  court 
in  which  defendants,  after  judgment,  appealed  to 
the  circuit  court,  a  Judgment  of  that  court 
against  defendants  because  of  their  failure  to  ai>- 
pear  and  upon  plaintiff's  waiver  of  a  jury  and 
the  hearing  of  evidence  was  not  a  "default  judg- 
ment" 

(Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  {  151 ;    Dec.  Dig.  <3=>92. 

Vor  other  definitious,  see  Words  and  Phrases, 
First  and  Second  Series,  Default  Judgment} 

2.  JUOaMBNT       «=>143(2)— DKrAULT— SBTTINa 

Aside— Grounds. 
To  Justify  a  trial  court  in  setting  aside  a 
judgment  by  default  it  is  necessary  for  the  mov- 


ants to  show  that  tiiey  had  good  reason  for  fail- 
ing to  appear  when  Judgment  was  rendered,  and 
tliat  they  had  meritorious  defenses. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  {  270;   Dea  Dig.  «s»143(2).] 

3.  Appeal  and  Ebbob  ®=>957(1)— Judombnt 
«=»139— DiBOKXTION  OF  Tbxai.  Ooubt— Set- 
TiNo  Aside  Dbfadi/t  Ji;ooibnt— Review. 

The  matter  of  setting  aside  a  default  judg- 
ment is  largely  in  the  discretion  of  the  trial 
court  and  the  Oonrt  of  Appeals  can  only  inter- 
fere where  it  dearly  appears  that  the  trial  court 
has  abused  its  discretion. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3823 ;  Dec.  Dig.  «=9957(1) ; 
Judgment  Cent  Dig.  {g  265-268 ;  Dec.  Dig.  «=> 
139.] 

4.  Apfeai,  and  Ebbob  «=9957C2)— Discbktiox 
OF  Tbial  Court— SETTiNa  Aside  Default 

— HiSUNOEBSXANDINa  AS  10  EUPSjOTMSST  OP 

Counsel. 
The  Court  of  Appeals  could  not  say  that  the 
circuit  court  abused  its  discretion  in  failing  to 
set  aside  its  Judgment  for  plaintiff  on  defendants' 
appeal  rendered  on  defendants'  failure  to  appear, 
where  it  did  not  fully  or  reasonably  appear  from 
defendants'  motion  uiat  they  were  warranted  in 
believing  that  they  had  employed  counsel  to  look 
after  their  interest  or  that  they  had  good  rea- 
son for  not  appearing  at  the  trial 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  3823;   Dec  Dig.  «=9967(2).l 

6.  Judouent  «=3l43(10)— Default  JtrDonzirr 
— Failubx  to  Apfeab— Neolect  or  Coun- 
sel. 
If  defendants  appealing  from  a  judgment  for 
plaintiff  had  employed  an  attorney  to  appear  for 
and  represent  them  and  he  liad  neglected  to  look 
after  tne  case,  his  neglect  would  have  been  their 
neglect 

[Ed.  Note. — ^By>r  other  cases,  see  Judgm«it 
C«>t  Dig.  {  281 ;   Dec.  Dig.  «=»148(10)T^ 

6.  JuDovENT  «=»148(T)—DmA.vvr  Judqmbnt 
— Sgttino  Abide— MI8UNDEB8TANDINO  as  to 
Ehplotkent  of  Oounkl. 

A  defendant  cannot  ordinarily  procure  dw 
setting  aside  of  a  judgment  against  him  «m  the 
ground  of  a  mistaken  belief  that  be  has  obtained 
an  attorney  to  protect  hia  interests,  but  he  most 
see  to  it  that  the  attorney  understands  and  ac- 
cepts the  retainer ;  otherwise  ids  failure  to  per- 
sonally see  to  the  case  is  inexcusable. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  276;    Dec  Dig.  «=»143(7).} 

7.  Appeal  and  Ebbob  «=>429— Nones  cr  Ap- 
peal—Wax  VEB-nJuBisDiCTioN  OF  Appellee 
— Statute. 

Rev.  St  1909,  <  7684,  providing  that  where 
appellant  fails  to  give  notice  of  appeal  at  least 
ten  days  before  the  second  term  of  the  appellate 
court  after  the  appeal  is  taken  the  Judgment 
shall  be  affirmed  or  the  appecd  dismissed  at  the 
option  of  the  appellee,  does  not  deprive  the  ap- 
pellee of  the  right  to  waive  notice  of  appeal  and 
enter  his  appearance  in  the  circuit  court  and  of 
having  the  cause  tried  de  novo,  since  the  pur- 
pose  of  serving  notice  of  appeal  is  to  confer  ja- 
risdiction  on  the  circuit  court  over  the  peiaon  of 
the  appellee,  and,  if  such  Jurisdiction  is  given 
by  waiver  of  notice  and  enbr  of  appearance,  it 
has  such  Juriacttction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  2168-2172;  Dec  Dig.  «=> 
429.] 

8.  Justices  of  the  Peace  «=>188(2) — Appeal 
— Tkial  Ds  Novo— Statute. 

Under  Rev.  St  1909,  S  7579,  providing  that 
upon  the  return  of  the  justice  being  filed  in  the        i 
clerk's  office  the  court  Shall  be  possessed  of  the        | 
cause  and  shall  proceed  to  hear  and  determine 
it  anew  without  regardihg  any  error  in  the  <Hig- 
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tnal  amnmona  or  the  aerviee  thereof,  or  in  the 
justice's  proceedinsB,  and  where  appellee,  by  ap- 
pearance, has  waiVed  the  notice  of  the  appeal 
required  by  section  7684,  the  circuit  court,  upon 
the  failure  of  the  appealTng  defendants  to  appear, 
haring  Juriadiction  of  the  cauae  and  of  the  par- 
ties, was  reaaired  to  hear  the  appellee's  evidence 
and  to  render  judgment  thereon,  and  was  not 
bound  to  dismiss  the  appeal  or  to  affirm  the 
judgment. 

[Eld.  Note.— For  other  cases,  see  Jnstices  of  the 
Peace,  Gent.  Dig.  {  723;   Dec.  Dig.  «s>188(2).J 

Appeal  from  St  Loola  CHrcult  Oonrt; 
Eugene  McQulllln,  Jndge. 

Action  by  O.  M.  Munroe,  continued  after 
Us  death  pending  the  appeal  by  Robert  B. 
Mnnroe  and  another,  administrators,  against 
James  P.  Doogberty  and  others.  Judgment 
for  plalntifls,  motion  to  set  aside  Judgment 
overmled,  and  defendants  appeal.    Affirmed. 

W.  G.  Carpenter,  of  St  Louis,  for  appel- 
lants. Joseph  L.  Homaby,  of  St.  Louis,  for 
respondents. 

THOMPSON,  J.  This  was  an  action  on  a 
promissory  note  brought  by  O.  M.  Munroe 
against  the  defendants.  The  plaintiff  had 
Judgment  in  the  circuit  court,  and  upon  a 
motion  to  set  aside  said  Judgment  being  over- 
roled,  defendants  appealed.  The  note  sued 
on  Is  in  words  and  figures  as  follows: 
"S  16  (Hed) 

1385  Fenton,  Mo.,  Sept  22,  1904. 

|401  (Red) 

"Six  months  after  date  I  promise  to  pay  to 
O.  M.  Munroe,  of  Jefferson  Cfounty  Bank  of  De 
Soto,  Mo.,  or  order,  three  hundred  eighty-five 
doUars,  for  value  received,  with  interest  from 
date  at  the  rate  of  8  per  centum  per  annum  un- 
til paid,  and  I  agree  to  pay  same  at  Jefferson 
County  Bank  of  De  Soto,  Mo. 

"Principal:    James  P.  DongheTty. 
"Securities:  C.  Dougherty. . 

E.  J.  Dougherty." 

This  suit  was  Instituted  on  the  above 
promissoiT  note  before  a  Justice  court  in  St 
Louis,  Mo.,  and  Judgment  was  rendered  in 
said  court  in  favor  of  the  plaintiff  and 
against  all  of  the  defendants  on  October  0, 
1913,  at  which  time  all  of  the  defendants 
appeared  in  person  and  by  their  attorney. 
Tliereafter,  on  the  16th  day  of  October,  1913, 
all  of  the  defendants  took  an  appeal  to  the 
circuit  court  of  St.  Louis,  having  filed  proper 
afiSdavit  and  appeal  bond,  and  thereafter,  on 
tlie  29th  day  of  November,  the  defendants 
I>ald  the  docket  fee  of  the  circuit  court  of 
St.  Louis,  and  duly  filed  therein  a  transcript 
of  all  the  proceedings  before  the  Justice  court, 
and  the  said  cause  was  duly  asBlgned  to  dl- 
Tision  0  of  the  said  circuit  court  Thereaft- 
er, on  April  20,  1914,  the  case  was  called  for 
trial  in  division  6  of  the  circuit  court  of  St. 
Liouis.  The  plaintiff  was  present  and  reedy 
for  trial,  bnt  the  defendants  did  not  appear, 
although  called;  whereupon  plaintiff,  waiv- 
ing a  Jury,  submitted  his  case  to  the  court 
introduced  his  evidence  and  proofs,  and  the 
court,  having  heard  and  duly  considered  the 
same,  found  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  rendered  a  Judg- 


ment against  the  defendants  In  the  sum  of 
$531.30. 

Thereafter,  on  the  21st  day  of  May,  1914, 
and  at  the  same  term  of  court  at  which  the 
above-named  Judgment  was  entered,  that  Is, 
the  April  term,  1914,  the  separate  motion  of 
James  P.  Dougherty  was  filed  to  set  aside 
said  Judgment,  and  on  the  same  day  the  Joint 
motion  of  Cornelius  and  B.  J.  Dougherty  was 
likewise  filed  to  set  aside  the  said  Judgment. 
Both  of  these  motions  were  passed  to  the  June 
term,  1914,  and  on  June  6th  both  of  said  mo- 
tions were  overruled.  The  defendants  have 
perfected  their  appeal  to  this  court,  and  since 
that  time  the  original  plaintiff,  O.  M.  Mun- 
roe, died,  and  this  action  has  been  revived 
by  consent  of  the  parties  in  the  name  of  Rob- 
ert B.  Munroe  and  J.  L.  Homsby,  his  admin- 
istrators. The  said  motion  of  the  defendant 
James  P.  Dougherty  to  set  aside  the  Judg- 
ment was  as  follows: 

"Comes  now  James  P.  Dougherty,  and  for  his 
separate  motion  to  set  aside  a  default  judgment 
heretofore  granted  in  this  case  on  April  20,  1914, 
respectfully  shows  to  the  court  that  he  bad  no 
notice  or  knowledge  of  the  setting  of  tlus  case 
on  the  said  April  20,  1914,  or  any  other  such 
time. 

"That  he  employed  or  believed  he  employed 
W.  6.  Carpenter  as  his  attorney  to  look  after 
and  take  charge  of  the  said  case,  for  him  to  ap- 
pear therein  and  act  as  attorney,  and  to  repro- 
sent  him  in  said  cause,  but  the  said  W,  O.  Car- 
penter did  not  80  understand  that  he  was  so  em- 
ployed, hence  failed  to  look  after  the  matter, 
and  the  said  cauae  was  not  properly  cared  for 
on  bis  part. 

"That  the  said  James  P.  Dougherty  so  filing 
this  motion  appealed  from  the  judgment  of  the 
justice  of  the  peace  against  him  as  rendered  on 
the  sixth  da,Y  of  October,  1913,  for  ?442.20  be- 
cause he  beheved  he  bad  a  just  and  meritorious 
defense  to  said  cause  of  action,  in  that  be  has 
recorda  of  payments  made  on  the  said  note 
which  go  to  reduce  the  amount  from  the  amount 
of  the  judgment  so  rendered  against  him,  and 
your  petitioner  herein  respectfully  represents 
to  the  court  that  the  Judgment  as  rendered  here- 
in against  him  for  $631.30,  bting  $89.10  greater 
than  the  judgment  rendered  against  him  in  the 
justice  court,  has  deprived  him  of  still  further 
and  additional  credits  which  should  be  applied 
upon  the  said  note  as  herein  Sled ;  that  your  pe- 
titioner has  book  records  of  the  payments  which 
should  be  so  applied  on  the  said  note,  and  none 
of  which  are  herein  credited ;  all  of  which  are 
good  and  valid  matters  of  defense  of  which  peti- 
tioner should  not  be  deprived.  And  your  peti- 
tioner further  respectfully  shows  that  the  judg- 
ment as  rendered  by  the  court  upon  his  failure 
to  appear  his  course  of  action  should  have  been 
to  dismiss  the  appeal  or  affirm  the  Judgment  of 
the  justice  court  that  this*  court  baa  no  right  of 
jurisdiction  to  hear  anew.  This  course  of  action 
to  make  another  or  different  finding  from  the 
Justice  court  on  default  of  its  appellate  worth. 

"Petitioner  prays  that  the  said  default  judg- 
ment so  granted  be  set  aside  and  defendant 
granted  a  new  trial  herein. 

"James  P.  Dougherty. 
"State  of  Missouri,  City  of  St  LouIs-hm.: 

"Subscribed  and  sworn  to  before  me  this  18th 
day  of  May,  1914. 

"[Seal]    W.  Q.  Carpenter,  Notary  Public." 

The  Joint  motion  of  B.  J.  and  Cornelius 
Dougherty  to  set  aside  the  Judgment  was  as 
follows: 

"Comes  now  Cornelius  Dougherty  and  B.  J. 
Dougherty,  defendants  in  the  above-styled  cause, 
and  implore  the  court  to  set  aside  the  default 
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judgment  granted   against  them   on  April  20, 
1914,  for  the  following  reasons,  to  wit: 

"The  said  petitioners  herein  had  no  knowledge 
or  notice  of  the  setting  of  this  said  case  or  the 
trial  of  same,  but  understood  that  they  had  em- 
ployed an  attorney,  W.  G.  Carpenter,  to  appear 
for  them,  look  after  and  take  care  of  their  in- 
terests in  said  cause,  but  the  said  W.  G.  Carpen- 
ter did  not  so  understand  said  employment,  did 
not  understand  that  he  was  to  take  care  of  their 
interests,  and  so  did  not  give  proper  attention  to 
the  case,  and  the  same  was  called  and  heard 
without  any  notice  or  knowledge  of  these  de- 
fendants. 

"That  these  defendants  have  a  good  and  valid 
defense  to  the  claim  of  plaintiff  in  the  following 
manner,  to  wit:  That  said  note  which  is  the 
basis  of  this  action  they  had  signed  as  sureties 
for  defendant  James  P.  Dougherty,  which  note 
was  made  and  executed  on  the  22d  day  of  Sep- 
tember, 1904,  and  was  to  become  due  six  months 
after  date.  That  the  said  note  has,  without  their 
consent  and  without  their  knowledge,  received 
many  and  various  extensions  thereon,  at  many 
and  various  times  since  the  said  September  22, 
1904,  and  at  no  time  were  they  ever  consulted 
nor  did  they  ever  give  their  consent  to  such  ex- 
tensions, but  at  all  times  the^  refused  to  consent 
because  at  that  time  the  prmcipal  of  said  note, 
James  P.  Dougherty,  could  have  paid  same. 

"That  the  said  extensions  have  operated 
against  these  petitioners,  and  they  should  not 
now  be  held  liable  on  said  note.  Farther,  your 
petitioners  respectfully  state  that  the  judgment 
as  rendered  in  this  cause  on  April  20,  1914,  has 
failed  to  give  the  proper  and  necessary  credits 
which  should  be  applied  upon  said  note;  that 
the  amount  so  rendered  is  larger  than  is  now 
due  or  owing  <»i  said  note;  and  that  book  en- 
tries of  other  payments  on  said  note  are  availa- 
ble to  be  used  as  evidence.  Further,  these  peti- 
tioners show  the  court  that  they  are  appellants 
in  this  cause,  having  appealed  from  the  judg- 
ment of  the  justice  rendered  on  the  6th  day  of 
October,  1913,  which  said  judgment  as  rendered 
gainst  them  was  for  the  amount  of  $442.20; 
that  the  judgment  as  rendered  by  this  court  on 
April  20,  1914,  for  $5.31.30  is  another  and  dif- 
ferent judgment  from  that  rendered  by  the  jus- 
tice; that  this  court  has  no  right  of  jurisdic- 
tion under  the  statutes  of  the  state  of  Missouri, 
where  default  is  made  by  appellant,  to  do  other 
than  affirm  the  judgment  of  the  justice  or  dis- 
miss the  appeal. 

"Wherefore  petitioners  herein  pray  that  the 
said  judgment  by  default  be  set  aside  and  that 
th^  De  granted  a  hearing  in  this  cause. 

"C.  Dougherty. 
"State  of  Missouri,  City  of  St  Loui»-as. : 

"C.  Dougherty,  being  duly  sworn,  upon  his 
oath  states  that  the  facts  and  matters  set  forth 
in  the  foregoing  are  true  to  the  best  of  his  in- 
formation and  belief.  C.  Dougherty. 

"Subscribed  and  sworn  to  before  me  this  18th 
day  of  May,  1914. 

"[Seal]    W.  G.  Carpenter,  Notary  Public." 

It  Is  contended  by  the  defendants  that  the 
lower  court  ought  to  have  set  aside  the  judg- 
ment rendered  by  it  on  the  ground  that  the 
same  was  due  to  a  mistake  In  defendants  be- 
lieving that  they  had  employed  counsel  and 
In  counsel  believing  that  he  had  not  been  em- 
ployed, and  that  all  of  the  defendants  had 
good  and  valid  defenses  to  the  note  sued  on, 
and  that  the  court  in  overruling  said  motion 
abused  its  discretion.  The  defendants  fur- 
ther contend  that  the  dicnlt  court  was  not 
warranted  in  hearing  the  case  and  rendering 
a  judgment  upon  the  failure  of  the  defend- 
ants to  appear,  but  ought  simply  to  have  dis- 
missed the  appeal  or  affirmed  jastlce  judg- 
ment; It  appearing  that  the  judgment  of  the 


drcuit  conrt  was  some  $89.10  more  than  tlie 
judgment  procnied  by  the  plaintiff  In  the  jus- 
tice conrt. 

[1]  The  defendants  have  presented  the  case 
in  this  conrt  as  U  the  judgment  of  which 
they    complain    was    a    deftiult    judgment. 
I  Strictly  speaking,  the  judgment  rendered  In 
j  the  drcuit  court  on  April  20,  1914,  was  not  a 
j  default  judgment    Armstrong  v.  Elrick,  177 
Mo.  App.  640,   160  S.  W.  1019;    Halaey  T. 
Meinrath,  64  Mo.  App.  830.    While  the  judg- 
ment is  not  a  default  jndgment,  the  defend- 
ants defaulted  in  appearance  to  the  triaL 

[2,  S]  In  order  for  the  trial  court  to  set 
aside  such  Judgment  npon  motion,  it  was  nec- 
essary for  defWdants  to  show:  First,  tliat 
they  had  good  reason  for  failing  to  appear 
at  the  time  judgment  was  rendered;  and, 
second,  that  they  had  meritorious  defenses, 
and  the  matter  Is  largely  In  the  discretion  of 
the  trial  court,  and  this  court  can  only  inter- 
fere where  It  clearly  appears  that  the  trial 
conrt  has  abused  its  discretion.  In  Parks  v. 
Coyne,  1S6  Mo.  App.  loc.  dt  881.  137  S.  W. 
339,  it  Is  said: 

"The  authorities  in  this  state  are  unanimous 
that,  in  order  to  justify  a  trial  court  in  setting 
aside  a  judgment  by  default,  the  defendant  must 
efhow:  (1)  That  he  has  good  reason  for  the  de- 
fault; and  (2)  that  he  has  a  meritorious  defense, 
and  that  both  these  things  must  appear  so  dear- 
ly as  to  make  it  manifest  that  the  refusal  of  the 
trial  court  was  arbitrary.  Robyn  v.  Publishing 
Co.,  127  Mo.  loc.  cit.  890,  391,  SO  S.  W.  130, 
and  cases  dted;  Hoffman  v.  Loudon,  96  Mo. 
App.  loc.  cit  189,  70  S.  W.  162;  Welch  v. 
Mastin,  08  Mo.  App.  loc.  dt.  277,  71  8.  W. 
1090;  Hart  v.  Handlin,  43  Mo.  loa  dt  171: 
Flores  v.  Uhrig's  Adm'r,  35  Mo.  loc.  dt  519.'' 

In  examining  the  defenses  set  forth  In  the 
motion  ot  the  defendants,  we  believe  that 
some  of  them  at  least  were  meritorious.  Cer- 
tainly the  defense  that  more  had  been  paid 
npon  the  note  than  ai>peared  from  the  in- 
dorsement thereon  was  a  valid  and  merito- 
rious one.  Bven  though  the  plaintiff  has  died 
since  the  trial  of  this  case,  and  the  de- 
fendants would  be  inoompetfflit  to  testify,  as 
argued  by  plaintiff,  it  would  not  necessarily 
be  Impoasible  tor  the  defendants  to  prove 
farther  payment  upon  the  note  in  suit  by  oth- 
er witnesses  or  other  competent  testimony. 

[4,  C]  But,  after  much  consideration,  this 
court  has  reached  the  oonduslon  that  it  is 
unable  to  say  that  the  trial  court  abused  its 
discretion  when  it  failed  to  set  aside  the 
judgment,  because  it  does  not  fully  and 
plainly  appear  that  the  defendants  were  war- 
ranted in  believing  that  they  bad  employed 
counsel  to  look  after  their  interest,  and  it 
does  not  fuUy  and  clearly  ivpear  that  de- 
fendants had  good  reason  for  not  appearing 
at  the  trial. 

The  motion  of  each  of  the  d^endants  as 
set  out  heretofore  simply  states  that  they 
employed  or  believed  they  employed  W.  O. 
Carpenter  as  their  attorney  to  r^resent 
them,  but  that  he,  W.  O.  Carpenter,  did  not 
so  nndeiBtand  that  he  was  employed.  N'o 
evldiuice  was  offered  to  the  trial  oooit  ab 
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tlie  subject  or  at  any  rate  none  Is  preaerred 
in  the  record.  If,  aa  a  matter  of  fact,  the 
defendants  had  employed  an  attorney,  and  he 
had  neglected  to  look  after  the  case,  his 
neglect  would  have  been  their  neglect 
Welch  V.  Mastln,  »8  Mo.  App.  277,  71  S.  W. 
1090;  Bobyn  t.  Publishing  Co.,  127  Mo.  loc. 
clt.  3»1,  80  S.  W.  180;  Oehrke  v.  Jod,  59  Mo. 
522.  The  motion  states  that  the  defendants 
believed  or  understood  that  they  had  em- 
ployed Mr.  Carpenter  to  look  after  their 
Interest  In  said  cause,  but  fie  defendants 
do  not  claim,  either  In  their  motion  or  else- 
where, that  they  had  ever  spoken  with  Mr. 
Oari>enter  with  reference  to  representing 
them  in  this  litigation;  they  do  not  state 
that  they  had  retained  him  as  their  attorney; 
they  do  not  state  any  facts  in  their  motion 
or  elsewhere  in  the  record  by  which  it  could 
be  determined  that  they  were  reasonable  in 
their  belief,  or  had  reasonable  grounds  to 
believe  that  they  had  In  fact  consummated 
an  arrangement  by  which  Mr.  Carpenter  was 
to  represent  them.  While  the  fact  does  not 
appear  of  record,  Mr.  Carpenter  In  his  argu- 
ment filed  In  this  case  states  that  he  did  not 
represent  the  defendants  In  the  Justice  court, 
but  that  they  were  r^reaented  In  the  Justice 
court  by  other  counseL  The  facts  upon 
which  they  based  their  bdlef  that  they  were 
represented  by  Mr.  Carpenter  are  not  set 
forth,  and  they  ought  to  have  been  plainly 
and  fully  set  forth,  we  believe,  In  order  that 
the  trial  court  could  determine  whether  they 
were  Justified  in  believing  that  they  had 
retained  Mr.  Carpenter.  Knowing  Mr.  Car- 
penter as  we  do  to  be  a  reputable  lawyer  of 
the  St.  Louis  bar,  and  it  appearing  that  he, 
a  lawyer,  did  not  believe  that  he  represented 
the  defendants  or  was  retained  by  tbem,  we 
are  the  more  Inclined  to  believe  that  the 
tacts.  If  they  had  been  set  forth,  would  pos- 
sibly not  warrant  the  defendants  In  believing 
that  they  had  retained  or  employed  Mr.  Car- 
penter to  look  after  their  Interests.  It  must 
clearly  appear  from  the  facts  that  the  trial 
court  abused  -  its  discretion  In  this  class  of 
cases.  In  the  case  of  Muth  Bealty  Co.  v. 
John  C.  Timmerbe'rg,  178  Mo.  App.  654,  161 
S.  W.  689,  It  was  held  that,  where  a  defend- 
ant sought  to  set  aside  a  Judgment  rendered 
In  his  absence.  It  was  not  sufficient  for  him  to 
simply  allege  that  he  had  a  good  and  meri- 
torious defense,  but  that  he  must  set  forth 
all  the  facts  showing  that  he  had  a  good  and 
meritorious  defense.  We  believe,  therefore, 
that  before  we  could  say  that  the  lower  court 
abused  Its  discretion  in  failing  to  set  aside 
the  Judgment,  the  facts  ought  to  have  ap- 
peared either  In  the  motion  or  in  the  evi- 
dence which  would  disclose  that  the  defend- 
ants really  were  warranted  In  beUevlng  that 
they  had  employed  or  retained  Mr.  Carpenter. 
Especially  is  this  true,  as  indicated  above, 
when  It  appears  from  their  own  motion  and 
affidavit  that  Mr.  Carpenter  did  not  be- 
lieve that  he  was  so  retained  or  employed, 
[e]  E)speciaUy  also  should  all  of  the  facts 
190  8.W.-66 


have  been  set  up  In  view  of  what  is  said  in 
23  Cyc.  934,  and  cases  cited  thereunder, 
where  the  following  rule  is  aimounced: 

"A  defendant  cannot  ordinarily  procure  the 
setting  aside  of  a  judgment  against  him  on  the 
ground  of  his  mistaken  belief  that  be  has  ob- 
tained ah  attorney  to  protect  his  interests;  he 
must  see  to  it  that  the  attorney  understands  and 
accepts  the  retainer;  otherwise  his  failure  to  see 
pers<»ially  himself  to  the  case  is  inexcusable." 

See,  also,  the  following  cases:  Howell  v. 
Glover,  65  Oa.  466;  Flnlayson  v.  American 
Ace.  Co.,  109  N.  C.  196, 13  8.  B.  739;  Davis  ▼. 
Darling,  20  Tex.  803. 

[7,  8]  It  is  further  contended  by  the  de- 
fendants that  upon  their  failure  to  appear  In 
the  circuit  court  the  court  ought  to  have  ei- 
ther dismissed  their  appeal  or  to  have  affirm- 
ed the  Judgment  of  the  Justice  court  We 
cannot  agree  with  this  contention.  When 
the  defendants  appealed  from  the  Justice 
court  and  paid  the  filing  fee  In  the  circuit 
court  the  circuit  court  then  had  Jurisdiction 
of  the  cause  and  of  the  defendants,  and  when 
thereafter  the  plaintiff  came  Into  court  at 
the  time  of  the  setting  of  the  case,  the  court 
had  full  Jurisdiction  over  the  subject-matter 
and  over  all  the  parties.  Upon  the  defend- 
ants failing  to  appear  when  the  case  was 
called.  It  was  not  only  proper,  but  it  was  the 
duty  of  the  court,  to  proceed  to  hear  the  evi- 
dence of  the  plaintiff  and  to  render  Judg- 
ment thereon.  The  statute  (section  7579,  R. 
S.  Mo.)  provides: 

"Upon  the  return  of  the  justice  being  filed  in 
the  clerk's  office,  the  court  shall  be  possessed 
of  the  cause,  and  shall  proceed  to  hear,  try  and 
determine  the  same  anew,  without  regarding  an^ 
error,  defect  or  other  imperfection  in  the  origi- 
nal summons  or  the  service  thereof,  or  on  the 
trial,  judgment  or  other  proceedings  of  the  jus- 
tice or  c<»iBtable  in  relation  to  the  cause." 

It  is  true  that  section  7584,  R.  S.  1009, 
provides  that  where  appellant  falls  to  give 
notice  of  appeal  at  least  ten  days  before  the 
second  term  of  the  appellate  court  after  the 
appeal  Is  taken,  the  Judgment  should  be  af- 
firmed or  the  appeal  dismissed  at  the  option 
of  the  appellee.  But  this  statute  is  not  in- 
tended to  deprive,  and  does  not  deprive,  the 
appellee  of  the  opportunity,  If  he  sees  fit  to 
waive  notice  of  appe«U  and  enter  his  appear- 
ance In  the  circuit  court  and  of  having  the 
cause  tried  de  novo.  The  purpose  of  serving 
notice  of  appeal  upon  the  appellee  is  to  con- 
fer Jurisdiction  on  the  drcoit  court  over  the 
person  of  the  appellee,  and  it  such  Jurisdic- 
tion is  given  by  waiver  of  notice  and  entry 
of  appearance  on  the  part  of  the  appellee, 
then  the  court  has  the  same  right  to  try  the 
case  de  novo  as  it  has  to  try  any  case  of 
wbldi  it  has  original  Jurisdiction  and  In 
which  all  the  parties  are  before  the  court 
In  Bartschat  v.  Downey,  172  Mo.  App.  loc. 
dt  636,  155  S.  W.  881,  Judge  Allen,  speaking 
for  this  court  said: 

"The  service  of  notice  of  the  appeal,  however, 
was  indispensable  to  t!he  conferrmg  of  juriacUo 
don  over  the  person  of  the  appellee,  unless  waiv- 
ed by  the  voluntary  appearance  of  the  latter. 
Drake  v.   Oorrell,  supra:    Boll  ^  Oumminga, 
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117  Mo.  App.  812.  93  S.  W.  864.  That  the  no- 
tice wna  waived  by  appellee,  by  going  to  trial 
on  the  merits,  there  can  be  no  doubt.  Any_  act 
whatsoever  which  implies  that  the  appellee  is  in 
the  cimiit  court  for  general  purposes  constitutes 
a  waiver  of  the  notice  of  appeal  and  confers 
upon  the  court  jurisdiction  as  to  the  person  of 
appellee.  Leeper  v.  Carter,  187  Mo.  App.  617, 
119  S.  W.  463;  B\)rd  t.  Gray,  131  Mo.  App. 
240,  110  S.  W.  692;  Morcan  v.  Lumber  Co.,  105 
Mo.  App.  239,  79  S.  W.  907;  Payne  v.  Railroad, 
75  Mo.  App.  l4;  Parmerlee  v.  Williams,  71  Mo. 
410;  Page  v.  Railroad,  61  Mo.  78 ;  Deatley  v. 
Potter,  29  Mo.  App.  222;  Bates  v.  Scott,  26 
Mo.  App.  428." 

In  WoUt  V.  CoSin,  46  Mo.  App.  190,  a  case 
which  originated  In  the  justice  court  and  was 
appealed  to  the  circuit  court,  and  in  which 
no  notice  of  appeal  was  given  and  no  gener- 
al entry  of  aK>earance  made  by  plaintiff,  the 
appellee,  who  appeared  only  for  the  purpose 
of  filing  a  motion  for  affirmance  of  the  judg- 
ment, the  Supreme  Court  held  that  the  judg- 
ment of  the  justice  should  be  affirmed — 
"if  the  appellee  so  elect  •  ♦  •  The  duty  to 
affirm  the  judgment  under  such  circumstances  is 
mandatory  on  the  circuit  court.  It  has  no  dis- 
cretion but  to  enforce  the  statute.  In  the  ab- 
sence of  such  notice,  and  the  appellee's  failure 
or  refusal  to  enter  his  appearance  to  the  cause 
in  the  appellate  court,  the  circuit  court  has  no 
jurisdiction  to  enter  any  other  judgment  than 
that  of  affirmance  or  dismissal  of  appeal  at 
the  option  of  the  appellee." 

In  Daugherty  v.  Perky,  177  S.  W.  786,  a 
ca.se  originating  in  the  justice  court,  and  ap- 
pealed to  the  circuit  court,  and  later  to  the 
Kansas  City  Court  of  Appeals,  the  latter 
court  In  its  opinion  says: 

"The  giving  of  such  notice  [of  appeal]  is  ju- 
risdictiCHial.  The  notice  is  analogous  to  a  sum- 
mons— is  a  statutory  means  by  which  the  ap- 
pellee is  called  upon  to  appear  in  the  circuit 
court  and  submit  himself  to  its  jurisdiction. 
That  court  becomes  possessed  of  jurisdiction 
over  the  cause  by  the  filing  of  the  transcript 
and  papers  by  the  Justice,  but  acquires  juris- 
diction over  the  person  of  the  appellee  by  the 
service  of  tie  notice  of  appeal.  »  »  • 
Though  jurisdiction  of  the  cause  has  been 
lodgeil  in  the  circuit  court,   jurisdiction   of  the 

gerson  of  the  appellee  must  be  obtained,  either 
y  service  of  the  statutory  notice,  or  by  his  vol- 
untary   »    ♦    •    appearance  in  court 

In  Munley  v.  King,  40  Mo.  App.  631,  which 
was  a  suit  in  replevin  instituted  before  a 
justice  of  the  peace  and  subsequently  ap- 
pealed to  the  circuit  court,  where  the  de- 
fendant, appellant,  offered  to  dismiss  his  ap- 
peal, but  the  court  refused  to  permit  this. 
When  the  case  was  called  for  trial  defend- 
ant declined  further  action,  and  the  court 
proceeded  to  hear  testlmcHiy  concerning  the 
value  of  the  property  detained  by  defendant 
and  damages  sustained  by  plaintiff,  and 
thereafter  rendered  judgment  ordering  de- 
fendant to  return  the  property  to  plaintiff 
or  that  the  latter  have  judgment  against  de- 
fendant for  the  value  of  the  property  as  as- 
certained by  the  court  Defendant  thereup- 
on appealed  to  the  Court  of  Appeals,  insist- 
ing that  the  drcnit  court,  in  case  that  de- 
fendant declined  to  prosecute  his  api)eal, 
could  only  render  a  judgment  affirming  the 
judgment  of  the  jostioe,  and  that  the  cir- 


cuit court  erred  in  hearing  evidence  as  to  the 
value  of  the  property,  and  based  his  position 
on  the  section  of  the  statute  numbered  2273, 
R.  S.  1909,  which  is  found  in  the  General 
Code  under  the  title  of  "Costs,"  and  Is  as 
follows: 

"In  all  cases  where  an  appeal  from  a  judg- 
ment of  the  county  court,  probate  court  or  a 
justice  of  the  peace  shall  not  be  prosecuted  by 
the  appellant  according  to  law,  the  judgment 
should  be  affirmed,  and  the  costs  adjudged  ac- 
cordingly." 

The  Court  %t  Appeals  discusses  this  sec- 
tion of  the  statute  and  concludes  by  saying 
(page  535  of  40  Mo.  App.): 

"If  the  appellant  in  such  a  case  fails  to  prose- 
cute the  appeal  according  to  law,  then  it  would 
be  the  duty  of  the  circuit  court  to  make  such 
judgment  in  the  case  as  the  law  requires" 

— thus  holding  that  the  circutt  ooart  is  not 
limited  to  an  aflbrmance  of  the  judgment  of 
the  justice  where  it  has  jurisdiction  both  of 
the  cause  and  ot  the  parties  thereto.  To  the 
same  effect  is  the  case  of  Carroll  y.  Hancock, 
57  Mo.  App.  228,  and  in  Meitz  t.  Koetter,  51 
Ma  App.  370,  this  court  holds  that  the  provi- 
sion of  the  section  now  numbered  2273,  R. 
S.  1909,  does  not  add  anything  to  the  statu- 
tory requirements  in  regard  to  the  prosecu- 
tion of  appeals  from  justice  courts,  the  court 
saying  that  the  phrase  "according  to  law"  In 
the  statute  manifestly  means  according  to 
the  statute  law  governing  the  appeal  in  the 
particular  case. 

In  Riddle  v.  Gillespie,  67  Mo.  627,  where 
the  appellant  has  failed  to  give  notice  <a  bis 
appeal  from  the  judgment  of  the  justice  in 
due  time,  the  Supreme  Court  held  that  the 
appellee  had  the  right.  If  he  saw  fit  instead 
of  taking  dn  affirmance  of  the  justice's  judg- 
ment, to  have  the  cause  tried  in  the  circuit 
court.  It  is  clear,  therefore,  from  the  fore- 
going authorities,  that  in  case  of  appeal  from 
the  justice  court  to  the  circuit  court,  when 
no  notice  of  appeal  Is  given  by  the  appellant 
to  the  appellee,  the  latter  has  the  right  to 
demand  an  affirmance  of  the  judgment  of  the 
justice  or  a  dismissal  of  the  appeal  if  he 
sees  fit  to  move  therefor,  but  when  the  ap- 
pellee voluntarily  enters  "his  appearance  in 
the  circuit  court,  the  cause  la  then  before  the 
court,  and  it  has  the  power  under  the  statute 
to  try  the  case  de  novo  and  render  such  judg- 
ment as  it  may  see  fit  In  the  case  at  bar 
the  appellee,  when  the  case  was  called  for 
trial  in  its  regular  order  on  the  trial  docket, 
announced  himself  ready,  and  thereby  en- 
tered his  appearance  generally  In  the  cause, 
and  the  circuit  court  thereupon  became  pos- 
sessed of  fall  jurisdiction  of  the  cause  and 
the  parties  thereto,  plaintiff  and  defendants, 
and  had  the  right,  as  it  did,  to  proceed  to 
hear  the  cause  on  trial  de  novo  and  to  ren- 
der such  judgment  as  it  saw  fit 

The  judgment  0t  the  circuit  court  is  there- 
fore affirmed. 


REYNOLDS,  P.  J^  and  AUJilN.  J.,  con- 
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PHILLIPS  ▼.  PRYOR  «t  al.    (No.  12160.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nor.  27,  1816.    Rehearing  Denied 

Dec.  29,  1916.) 

1.  Evidence   «=5>67(1)  —  Prksumption  —  Con- 
tinuance OF  Condition— Cmr  Limits. 

Where  the  ground  on  both  sides  of  a  rail- 
road, where  itss  crossing  was  located,  was  shown 
to  be  within  the  city  limits,  such  condition  or 
situation  was  presumed  to  continue  until  the 
contrary  was  shown,  and,  the  road's  evidence 
failing  to  show  the  contrary,  the  crossing  must 
be  accepted  as  being  within  the  city. 

[Ed.    Note. — For    other   cases,    see    Evidence, 
Cent  Dig.  $  87;  Dec.  Dig.  <S=>e7(l).] 

2.  Dedication  4=920(6)  —  Stbkkts  —  Dedica- 
tion OF  Railboad  Cbossino. 

tjpon  platting  of  a  street  north  of  a  railroad 
track,  and  its  acceptance  by  the  city,  the  rail- 
road voluntarily  opened  the  street  across  its 
right  of  way  to  connect  the  new  with  the  old, 
coming  up  thereto,  put  in  a  crossing,  and  built  a 
sidewalk  along  the  street  where  it  crossed  the 
right  of  way,  so  that  there  was  a  continuous 
sidewalk  along  the  entire  length  of  the  street  as 
prolonged  by  the  platting  of  the  new  street. 
Beld,  that  such  acts  on  the  part  of  the  railroad 
constituted  a  voluntary  dedication  in  pais  of  the 
street  across  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent,  Dig.  §  28;  Dec.  Dig.  (8=20(6).] 

3.  Dedication  €=s>37— Stbeets— Usee. 

Where  the  intention  to  dedicate  a  street  is 
unequivocally  manifested,  the  dedication  is  com- 
plete, and  no  user  for  any  definite  period  is 
necessary,  so  that  where  a  railroad  voluntarily 
dedicated  a  street  across  its  right  of  way,  the 
street  became  a  lawfully  established  one,  even  as 
to  the  part  on  the  right  of  way. 

[£M.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  73,  74;  Dec.  Dig.  <3s»37.] 

4.  Railboads    ^»9B(3)  —    Obligation    to 
Maintain  8tbeet  Cbossino — Statute. 

Under  Rev.  St  1909,  {  10626,  requiring  rail- 
roads to  construct  and  maintain  street  crossing 
pinnks  24  feet  in  length  on  each  side  of  the  rails 
within  a  city  or  town,  a  road  must  maintain 
such  a  crossing  at  a  street  voluntarily  dedicated 
by  itself  to  public  use,  as  well  as  at  those  streets 
opened  by  legal  proceedings,  or  established  by 
user  and  the  expenditure  of  public  moneys. 

[Ed.   Note.— For   othet  cases,   see   Railroads, 
Cent.  Dig.  8  276;   Dec.  Dig.  <8=5>05(3).] 

5.  Railboads  «=»348(2)— Injubies  at  Cboss- 
ino —  PBOXIMATE  0AT7SE  —  SUTFIOIENOT  OF 

Evidence. 
In  an  action  against  a  railroad  by  the  driver 
of  a  delivery  wagon  for  injuries  when  his  horse 
became  frightened  at  a  crossing  by  an  engine's 
letting  off  steam,  evidence  held  to  justify  finding 
tbat  the  road's  failure  to  have  its  crossing  24 
feet  wide  was  the  proximate  cause  of  the  inju- 
ries. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  i  1139;  Dec.  Dig.  <S=>348(2).] 

6.  Railboads  0=>337(3)— Injubies  at  Cboss- 
ino—tLiabiutt— Concurring  Causes. 

Where  a  railroad's  locomotive  let  off  steam, 
and  the  horse  attached  to  a  delivery  wagorf 
sbicd  at  a  crossing  that  the  road  maintained 
less  than  24  feet  wide  in  violation  of  statute, 
so  that  the  wagon  jounced  over  the  rails  and 
threw  out  the  driver,  who  was  not  negligent,  the 
road  was  liable,  despite  the  shying  of  the  horse. 

[Ed.   Note.— For   other   cases,    see   Railroads, 
Cent  Dig.  §  1092;   Dec.  Dig.  <S=>a37(3).] 


7.  Railboads  *=9350(14)— Injubies  at  Cboss- 
ino —  Contributobt  Negligence  —  Ques- 
tion FOB  JUBT. 

In  an  action  against  a  railroad  for  injuries 
at  its  crossing  when  its  locomotive  let  off  steam, 
frightening  a  horse  so  that  its  15  year  old  driver 
was  thrown  out,  whether  the  driver  was  negU' 
gent  held  for  the  jury. 

[Ed.    Note. — For   other  cases,   see   Railroads, 
Gent  Dig.  g  1167 ;   Dec.  Dig.  <s=9350(14).] 

8.  Tbial  «=al92  —  Pbovincb  of  Jubt  —  In- 

STBUCTION    AS   TO   UNCONTRADICTED    MATTEB, 

W^here  there  was  no  dispute  as  to  the  law- 
ful opening  of  the  street  at  the  crossing,  nor  of 
the  establishment  and  existence  of  the  street 
across  the  railroad,  nor  of  its  being  within  the 
city,  nor  of  the  crossing  being  only  16  feet  wide, 
whereas  statute  required  the  railroad  to  main- 
tain a  crossing  24  feet  wide  in  a  city,  the  court 
did  not  err  in  telling  the  jury  that  the  law  made 
it  the  duty  of  the  railroad  to  construct  the  cross- 
ing 24  feet  wide,  though  it  is  error  to  peremp- 
torily instruct  as  to  a  fact  relied  on  by  one  side, 
which  is  denied  by  the  pleadings  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §$  432-434;    Dec.  Dig.  «=9l92.] 

9.  Railboads  4=3351(21)— Injubies  at  Cboss- 
ino— Instbuction— Proximate  Cause. 

In  an  action  against  a  railroad  for  injuries 
at  a  crossing,  the  court  instructed  that  if  plain- 
tiff was  in  the  lawful  use  of  the  street,  exer- 
cising ordinary  care,  and  the  horse  he  was  driv- 
ing took  fright  at  an  engine  and  became  unman- 
ageable, and  drew  the  left  wheels  of  the  wagon 
off  the  planks  of  the  crossing  and  against  the 
projecting  rails  with  such  force  as  to  throw 
plaintiff  out  of  the  wagon  and  injure  him,  and 
if  plaintiff  could  have  managed  his  horse  so  that 
the  wheels  of  the  wagon  would  not  have  gone  off 
the  planks  of  the  crossing  had  they  been  24  feet 
long,  and  that  plaintiff  would  not  have  been 
thrown  out  and  injured,  then  the  jury  might 
find  the  railroad  guilty  of  negligence,  and,  if 
they  found  it  gutlty  of  such  negligence,  and 
that,  in  direct  consequence,  plaintiff,  without 
any  negligence  on  his  part  contributing  thereto, 
sustained  the  injury  complained  ori  verdict 
should  be  for  plaintiff.  Held,  that  the  Instruc- 
tion was  not  so  misleading,  confusing,  and  unin- 
telligible that  the  jury  could  not  determine  the 
facts  necessary  to  be  found  before  predicating 
liability,  though  in  submitting  the  question  of 
whether  the  negligence  complained  of  was  the 
proximate  cause  of  the  injury,  that  phrase  was 
not  used. 

[Ed.   Note.— For   other  cases,    see   Railroads, 
Cent  Dig.  §  1213;  Dec.  Dig.  ®=»351(21).] 

10.  Railboads  <8=»345(2)— Injubies  at  Cboss- 
ino— Pleading  and  Proof. 

The  negligence  complained  of  being  that  the 
road  had  not  maintained  a  24-foot  crossing  as 
required  by  statute  in  cities  and  towns,  there 
was  no  need  for  any  allegation,  proof,  or  finding 
that  a  16-foot  ci'ossing  maintained  by  tlie  road 
was  not  sufficient  to  furnish  an  ordinarily  safe 
way  for  travel,  since  the  failure  to  obey  the  stat- 
ute was  negligence  for  which  the  road  waa  Ua- 
ble,  if  the  failure  caused  the  injury. 

[Ed.  Note.— For   other  cases,   see  Railroads, 
C!eut  Dig.  g  1114 ;   Dec.  Dig.  ®=»34o(2).] 

11.  Railboads  <S=»351(2)— Injuries  at  CBoa»- 
iNG — Instruction. 

An  Instruction,  referring  to  the  projecting 
rails  in  connection  with  the  way  the  accident 
happened,  and  not  as  submitting  that  the  negli- 
gence was  in  allowing  the  rails  to  project  above 
the  ground,  was  not  erroneous. 

[Ed.    Note. — For    other    cases,    see    Railroads, 
Cent  Dig.  §  1195;  Dec.  Dig.  <g=3351(2).] 
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12.  Raixboads  «=9851(5)— Injuries  at  Obobs- 
ING— Instruction. 

Snch  reference  did  not  reqaire  the  giving  of 
the  road's  refused  instrnction,  which  said,  with- 
out qualification  or  explanation,  that  the  road 
was  not  guilty  of  negligence  in  permitting  the 
ties  and  rails  to  project  above  the  ground. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  IMS;   Dec.  Dig.  «=351(5).] 

13.  Raxlboads  9=>S03(1)— Injttbies  at  Gbosb- 

INQ— LlABILITT. 

A  railroad  was  negligent  per  se  if  it  violated 
a  statute  by  maintaining  a  street  crossing  with- 
in a  city  less  than  24  feet  in  width,  and,  if  that 
violation  proximately  caused  the  injury  to  the 
driver  of  a  wagon  whose  horse  shied  whan 
frightened  by  a  locomotive,  the  road  was  liable. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  959;  Dec.  Dig.  c8=>303(l).] 

Appeal  from  Circuit  Court,  Randolph 
Oonnty ;  A.  H.  Waller,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Earl  Phillips,  a  minor,  by  J.  D. 
mchols,  next  friend,  against  Edward  B. 
Pryor  and  EMward  F.  Kearney,  receivers  of 
the  Wabash  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Judgment  affirmed. 

J.  L.  Hinnis  and  N.  S.  Brown,  both  of  St. 
Louis,  and  Phillips  &  PhllUps,  of  Moberly, 
for  appellants.  B.  O.  Doyle,  of  Moberly,  for 
respondent 

TRIMBLE,  J.  This  Is  a  suit  for  personal 
Injuries.  The  plaintiff,  a  boy  of  15,  was 
driving  a  grocer's  one-horse  delivery  wagon 
over  a  railroad  crossing.  An  engine  stand- 
ing down  the  track  a  short  distance  avray 
began  letting  off  steam.  Tbe  horse,  as  It 
went  over  the  crossing,  shied  to  the  left  to 
such  an  extent  that  the  left -wheels  missed 
the  ends  of  the  crossing  boards  and  went 
about  2  feet  to  the  left  of  said  ends.  The 
jolting,  caused  by  the  wheels  passing  over 
the  unprotected  ties  and  rails,  threw  the  boy 
out  and  broke  his  leg  In  such  way  that  it 
bad  to  be  amputated.  Upon  the  boy  falling 
out,  the  horse  wheeled  to  the  right  and  ran 
for  about  a  block  and  stopped. 

Plaintiff  averred  that  ttie  crossing  was  on 
a  public  street  and  in  the  dty  of  Moberly, 
and  that  under  section  10626,  R.  S.  Mo. 
1909,  it  was  defendant's  duty  to  construct 
and  maintain  crosslDg  planks  24  feet  In 
length  on  eadi  side  of  the  rails,  but  that  the 
crossing  was  only  16  feet  In  width.  Said 
section  expressly  makes  a  railroad  liable 
for  all  damages  resulting  from  a  neglect  to 
construct  the  crossing  required. 

As  submitted,  his  case  was  bottomed  on  the 
theory  that  the  defendants'  crossing  planks 
were  not  of  the  required  length,  that  the 
failure  to  have  them  of  the  proper  length  was 
the  cause  of  his  Injury,  and  that  had  It  not 
been  for  such  failure  to  obey  the  statute,  his 
Injury  would  not  have  happened. 

Defendants'  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence^    The 


jury  returned  a  verdict  of  $5,000.     A  new 
trial  being  refused,  defendants  appealed. 

One  of  the  points  made  by  the  defendants 
is  that  the  crossing  is  not  one  which  the  stat- 
ute requires  to  be  24  feet  In  vridth,  thdr  con- 
tention being  that  the  crossing  is  not  In  the 
dty  limits.    We  think  this  contention  Is  un- 
tenable.   The  city  of  Mol>erly  was  Incorpor- 
ated  by  an   act  of  the   General  Assembly, 
March  3,  1873  (Laws  1873,  p.  322).    At  and 
long  prior  to  that  time,  Emerson  street  vras 
one  of  the  platted  streets  of  th»  town.     It 
was  two  blocks  inside  the  west  edge  of  the 
'platted   territory   and   ran   from  Van  Horn 
street  north  nine  blodcs  to  the  right  of  way 
of  the  west  branch  of  the  railroad,  Intersect- 
ing at  right  angles  as  it  went,  some  eight  or 
more  streets  in  said  town.    (At  Moberly  the 
railroad  had  and  now  has  two  branches,  one 
the  west  branch  going  west  to  Kansas  City, 
and  the  other  the  north  branch  going  to  Des 
Moines.)    As  Incorporated,  the  city  included 
not  only  the  platted  territory  south  of  the 
west  branch  of  said  railroad,  but  also  the 
unplatted  ground  lying  north  of  said  west 
branch.     In  1889,  the  dty,  in  consideration 
of  the  railroad  erecting  a  depot,  reduced  Its 
dty  limits  by  "excluding  therefrom  all  the 
grounds  owned  by  the  Wabash  Western  Rail- 
way  bd,weeu   the   west   brandi   main   line 
track  of  Its  road  and  the  north  branch  main 
line  trade."    About  six  or  seven  years  ago, 
the  owners  (individuals)  of  that  portion  trf 
the   unplatted    ground   north   of   the  west 
branch  and  north  of  the  nortti  end  of  Eimer^ 
son  street  and  the  blocks  through  whicdi  It 
ran,  platted  their  ground  into  Grand  View 
addition  to  the  dty,  and,  in  doing  so,  platted 
a  street  north  through  said  addition  corre- 
sponding to  Emerson  street  as  located  south 
of  the   railroad.     This   street  was  named 
Bmerson  street  and  was  a  prolongation  of 
old   Emerson   street,    making   it   a   straight 
street  north  from  Van  Horn  street  through 
Moberly  and  tlirough  Grand  View  addition 
to  a  county  road  leading  Into  same.     The 
street,  as  thus  prolonged,  crossed  the  rail- 
road.    There  was  no  condemnation  of  the 
right  of  way  over  the  railroad,  none  bdag  re- 
quired, as  the  railway  company  voluntarily 
put  in  a  crossing  over  its  line,  which  cross- 
ing was  16  feet  Ui  width.    And  thus  Hhner- 
son     street     became     one    continuous     and 
straight  street  over  the  crossing  in  question. 
The  evidence  tends  to  show  that  it  is  a  much- 
traveled  street,  has  one  business  house  on 
It,  that  the  store  where  plaintiff  was  employ- 
ed is  only  a  half  block  east  of  Emerson  street 
and  two  blocks  south  of  the  crossing;    that 
the  same  is  a  pubUc  crossing '  over  which 
travel  of  every  description  .passes.     If   we 
understand  defendants'  contention,  it  seems 
to  be  that  by  the  reduction  of  the  dty  Umits, 
the  right  of  way  of  the  railroad  became  t]>e 
north  line  of  the  dty  limits  at  the  point  in 
controversy,  and  therefore  the  crossing  is  not 
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Inside  tbe  dty,  and  hence  la  not  sach  as  1b 
required  to  be  24  feet  wide.  Bat  wbaterer 
effect  might  result  If  that  were  true,  yet  the 
evidence  does  not  show  that  the  ground 
where  the  croastng  la  located  was  excluded 
from  the  city  limits.  It  was  only  tbe 
"grounds  owned  by  the  Wabash"  and  be- 
tween the  two  branches  that  were  excluded, 
and  there  Is  no  showing  that  these  grounds 
extended  as  far  west  as  the  ground  north 
of  the  location  of  the  crossing.  Indeed,  It 
seems  that  It  did  not,  since  these  grounds  are 
referred  to  as  having  the  roundhouse,  found- 
ry, and  other  company  buildings  thereon,  and 
the  ground  covered  by  Grand  View  addition 
was  platted  by  others  than  the  railroad,  and 
there  Is  no  showing  that  this  last-mentioned 
ground  was  owned  by  the  railroad  at  the 
time  the  Umlts  were  reduced. 

[1]  The  ground  on  both  sides  of  the  rail- 
road, at  the  point  where  the  crossing  la  lo- 
cated, having  been  shown  to  be  within  the 
city  Umlts,  that  condition  or  situation  la  pre- 
sume to  Gontlnne  until  the  contrary  is 
shown,  and  since  defendants*  evidence  tails 
to  show  the  contrary,  the  crosalng  must  be 
accepted  by  na  as  being  within  the  dty.  In 
fact,  the  plat  filed  in  this  court  by  agreement 
shows  that  the  grounds  of  the  railroad  be- 
tween the  two  branches  do  not  extend  west 
far  enou^  to  reach  the  crossing  or  the 
ground  north  of  It  Tills  obviates  any  need 
of  our  dlscasalng  the  question  aa  to  the  char- 
acter of  tbe  croaaing  required  had  It  been  on 
the  boundary  line  of  the  incorporated  llmlta 
bnt  inside  of  the  inhabited  territory  of  the 
town  conaidered  aa  an  aggregation  of 
dwellera. 

[2,  t]  Aa  the  croaaing  was  within  the  dty 
limlta,  tbe  fact  that  there  waa  no  condem- 
nation acrosa  tbe  right  of  way  so  aa  to  con- 
nect old  Bmeraon  with  new  Bmeraon  street 
does  not  aflfect  the  width  of  the  croaaing  re- 
quired. Upon  the  platting  of  new  Emerson 
street  north  of  the  tmA  and  its  acceptance 
by  the  dty,  tbe  railroad  voluntarily  opened 
the  street  across  Itp  right  of  way,  put  in  a 
crossing  and  built  a  sidewallc  along  the  street 
where  It  crosses  the  right  of  way,  so  that 
there  waa  a  continuous  sidewalk  along  the 
entire  length  of  Emerson  street  as  thus  pro- 
longed. Such  acts  on  the  part  of  the  rail- 
road constituted  a  voluntary  dedication  in 
pais  of  the  street  across  the  right  of  way. 
Melners  v.  City  of  St.  Louis,  130  Mo.  284,  32 
S.  W.  687 ;  Drlmmel  v.  Kansas  City,  180  Mo. 
App.  844,  168  S.  W.  280.  And  where  the  in- 
tention to  dedicate  is  unequivocally  mani- 
fested, the  dedication  is  complete  and  no 
user  for  any  definite  period  la  necessary. 
Heltz  V.  St  Louis,  110  Mo.  618,  10  S.  W.  735. 
The  street  thereupon  became  a  lawfully  es- 
tablished street  even  aa  to  the  part  <m  the 
right  of  way,  and  the  crossing  required  waa 
such  aa  the  law  demanda  within  a  town. 

[4]  Tbe  statute  (section  10626)  in  refer- 
ence to  croaaings  is  dealing  with  public  roada 
or  town  atreeta  "now  or  hereafter  to  be  open-  i 


ed  for  public  uae."  As  aald  in  Lee  v.  St 
Louia  &  San  Francisco  K.  Co.,  150  Mo.  App. 
175,  loa  dt  182,  129  S.  W.  778,  775: 

"There  is  no  word  here  indicating  that  the 
obligation  was  enjoined  only  in  respect  to  sncb 
roads  (or  streets)  as  were  opened  by  legal  pro- 
ceedings or  established  by  both  user  and  the  ex- 
penditure of  public  moneys  thereon." 

The  case  is  unlike  those  where  the  railroad 
has  never  done  anything  to  open  a  road  or 
street  across  its  right  of  way,  and  either 
the  munidpality  is  seeking,  without  condem- 
nation, to  compel  the  putting  in  of  a  cross- 
ing, or  it  is  sought  to  hold  the  road  liable  for 
not  putting  in  a  statutory  crossing  at  a  place 
where  there  is  no  road  or  street  established. 
Such  cases  are  not  in  point  here  where  the 
railroad  clearly  evinced  an  intention  to  dedi- 
cate by  acts  in  pals.  Even  in  one  of  the 
casea  of  the  above  character  dted  by  defend- 
anta,  the  court  say: 

"There  is  nothing  to  evidence  an  intent  on  the 
part  of  the  appellee  (railroad)  to  dedicate  this 
crossii^ig  between  the  two  sections  of  Thomas 
street  to  the  public  as  a  highway.  The  record 
does  not  disclose  any  act  or  declaration  on  the 
part  of  the  agents  or  officials  of  the  railway 
company  showing  any  sudi  purpose."  City  of 
Atlanta  v.  Texas  &  P.  E.  Co.,  56  Tex.  Civ.  App. 
226,  120  S.  W.  928,  026. 

It  la  urged  that  the  ahying  of  the  horae 
and  not  the  lack  of  width  of  the  crossing  waa 
the  proximate  cause  of  the  injury.  The  evi- 
dence in  plaintiffs  favor  on  this  point  is 
that  there  were  three  tracks  at  the  crossing ; 
that  be  drove  the  horse  onto  the  crossing  in 
the  middle  of  the  planks ;  that  in  this  man- 
ner he  crossed  the  first  track  and  came  to 
the  second  track ;  that  as  he  got  to  the  sec- 
ond track  the  steam  shot  forth  from  the  en- 
gine and  the  horse  shied  and  turned  to  tbd 
left,  and  would  have  gone  down  the  railroad, 
but  the  driver  pulled  him  back  somewhat  in- 
to his  courae,  and  the  horse  went  forward 
and  crossed  the  second  track,  but  shied  over 
to  the  left  to  such  an  extent  that  when  tbe 
third  track  was  readied,  the  left  wheels  of 
the  wagon  missed  the  ends  of  the  crossing 
boards  about  2  feet — that  is,  the  wheels  on 
the  west  aide  of  the  wagon  missed  the  west 
end  of  the  boards  atwut  2  feet,  while  tbe 
right-hand  wheels  stayed  on  tbe  boards ;  that 
it  waa  the  running  of  the  left  wheels  over  the 
third  track  rails  Immediately  west  of  these 
boards  where  the  ties  were  above  the  ground 
and  the  rails  were  on  the  ties  that  threw 
plaintiff  out.  Plaintiff's  testimony  was  also 
to  the  effect  that  he  did  not  lose  control  of 
the  horse  until  he  was  thrown  out  of  the 
wagon;  that  bis  being  thrown  out  caused 
liim  to  lose  control ;  that  he  was  thrown  out 
upon  the  third  track  and  the  fall  broke  his 
leg  necessitating  its  amputation.  After  tbe 
plaintiff  fell  from  the  wagon  the  horse  turn- 
ed to  the  right  and  ran  east  down  the  right 
of  way  fence  for  a  block  and  stopiied  when 
he  ran  in  lietween  a  team  and  a  atring  of 
cars. 

[6, 1]  Under  tbe  foregoing  evidence  tbe  Ju- 
ry could  reasonably  believe  and  find  that  tbe 
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shying  of  the  horse  was  a  temx)orary  affair, 
and  that,  had  the  crossing  been  24  feet  in 
width,  plaintiff  would  have  gone  over  in 
safety  and  would  hare  speedily  regained 
complete  control  over  his  horse;  that  the 
lack  of  width  of  the  crossing  caused  plaintiff 
to  be  thrown  out,  and  that,  bad  it  not  been 
for  such  lack,  his  injury  would  not  have  oc- 
curred. If  the  Jury  could  reasonably  find 
these  facts,  then  they  could  find  that  the 
failure  to  have  the  crossing  24  feet  wide  was 
the  proximate  cause  of  the  Injury.  Kane  v. 
Missouri  Pacific  Ry.,  251  Mo.  26,  27,  157  S. 
W.  644.  And  in  view  of  the  evidence  as  to 
the  foregoing  facts,  if  the  plaintiff  was  not 
shown  to  be  guilty  of  contributory  negli- 
gence, the  Jury  could  properly  hold  defend- 
ants liable,  if  the  failure  to  make  said  cross- 
ing 24  feet  wide  was  a  violation  of  the  stat- 
ute. And  this  is  true,  notwithstanding  the 
horse  shied.  Harrison  v.  Kansas  City  Elec- 
tric Light  Co.,  195  Mo.  606,  623,  93  S.  W.  951, 
7  L.  R.  A.  (N.  S.)  293;  Newcomb  v.  New 
York,  etc.,  R.  Co.,  169  Mo.  400,  422,  60  S.  W. 
848 ;  Benton  v.  St.  Louis,  248  Mo.  98,  111,  154 
S.  W.  473;  Springfield,  etc.,  Egg  Co.  v. 
Springfield  Ice,  etc.,  Co.,  259  Mo.  664,  692, 
168  S.  W.  772;  Graefe  v.  St.  Louis  Transit 
Co.,  224  Mo.  232,  271,  123  8.  W.  835;  Vo- 
gelgesang  v.  St.  Louis,  139  Mo.  127,  136,  40 
S.  W.  653.  See,  also,  in  other  Jurisdictions 
Union  St.  Ry.  Co.  v.  Stone,  54  Kan.  83,  37 
Pac.  1012,  1014;  Melsner  v.  City  of  Dillon, 
29  Mont  116,  74  Pac.  130;  Gray  v.  Washing- 
ton Water  Power  Co.,  27  Wash.  713,  68  Pac. 
360.  In  the  Stone  Case,  supra,  the  court 
says: 

"It  is  urged  that  there  is  no  liability  on  the 
part  of  the  railway  company  or  the  city  of  Win- 
oeld  for  the  negligent  defect  or  obstruction  of 
the  street,  as  the  runaway  team  concurred  in 
prodocing  the  injnriea  of  Mrs.  Stone.  This  is 
the  rule  in  Massachusetts,  Maine,  Wisconsin, 
and  West  Virginia,  but  the  contrary  is  held  by 
the  courts  of  New' York,  Pennsylvania,  Georgia, 
Missouri,  Indiana,  Connecticut,  New  Hamp- 
shire, Vermont,  and  Texas.  Beach,  Contrib. 
Neg.  par.  245.  Elliott,  in  his  recent  work  upon 
Roads  and  Streets,  says:  'According  to  the 
weight  of  authority,  the  city  is  liable,  where  a 
horse  takes  fright,  without  any  negligence  on  the 
part  of  the  driver,  at  some  object  for  which  the 
municipality  is  not  responsible,  and  gets  beyond 
the  control  of  his  driver,  and  runs  away,  and 
comes  in  contact  with  some  obstruction  or  defect 
in  the  road  or  street  which  the  city  has  been 
negh'gent  in  not  removing  or  repairing,  if  the  in- 
juries would  not  have  been  sustained  but  for 
the  obstruction  or  defect'  " 

The  boy  started  In  the  middle  of  the  cross- 
ing, and  though  the  horse  shied  and  turned 
to  the  left,  yet  the  driver  had  sufficient  con- 
trol over  him  to  turn  him  back  toward  his 
course,  and  to  such  an  extent  that  the  left 
wheels  missed  the  boards  by  only  2  feet.  If 
the  boards  had  been  24  Instead  of  16  feet 
long,  they  would  have  been  8  feet  longer  at 
the  west  end,  and  the  wheels  would  not  have 
missed  them  and  gone  upon  the  rough  ties 
and  rails  and  jolted  the  driver  out,  and  bad 
he  not  been  thrown  out  the  Inference  is  rea- 


sonable that  he  would  have  «o<m  recovered 
full  control  of  the  horse  as  after  being  whol- 
ly freed  of  all  control,  he  ran  only  a  block 
and  stopped.  Moberly  v.  Kansas  City,  etc., 
R.  Co.,  17  Mo.  App.  535;  Day  v.  Missouri, 
etc.,  R.  Co.,  132  Mo.  App.  715,  112  S.  W. 
1019. 

Was  plaintiff  guilty  of  contributory  negli- 
gence as  a  matter  of  law?  PlainUff  was  15 
years  old.  He  had  been  delivering  groceries 
for  a  year.  He  had  driven  the  horse  in 
question  "off  and  on"  for  three  months  and 
for  "a  month  straight"  before  the  accident. 
He  had  driven  him  every  day.  He  had  had 
much  experience,  for  his  age,  In  driving 
horses,  both  in  town  and  at  work  on  the 
farm.  Plaintiff  testified  that  he  left  the 
store  and  went  about  half  a  block  west  to 
Emerson  street  and  then  two  blocks  north  to 
the  crossing,  "and  when  I  got  there  there 
was  either  an  engine  standing  across  the 
crossing  or  right  up  onto  it ;  and  I  bad  some 
groceries  to  go  down  the  track,  and  I  took 
those  down  there  and  come  back,  and  there 
was  an  engine  standing  down  the  crossing 
about  a  block;  and  I  started  across  and  got 
about  the  second  track,  and  the  horse  got 
scared  at  the  steam  from  that  engine."  On 
cross-examination,  he  said  Mr.  Nichols,  his 
employer,  had  told  him  the  horse  had  nm 
away  once  when  he  had  left  the  wagon  and 
had  given  the  lines  to  some  one  else  to  bold, 
and  this  person  not  paying  any  attention, 
the  lines  were  Jerked  out  of  his  hand  by  the 
horse  getting  scared  at  the  steam  emitted  by 
an  engine  coming  up  on  the  side.  Plaintifi 
also  said  that  he  bad  driven  the  horse  around 
where  steam  was  coming  from  engines  and 
he  never  offered  to  run  away,  and  that  it  was 
the  first  time  he  bad  ever  offered  to  nm 
away  with  him.  He  further  said  that  the 
horse  got  scared  at  the  steam  popping  from 
the  engine;  that  there  was  no  steam  when 
he  drove  up  there,  though  he  knew  it  was 
likely  to  come  from  standing  engines.  He  al- 
so said: 

"Had  I  seen  the  steam  I  would  not  have  cross- 
ed. Q.  You  knew  it  was  not  safe  with  the  steam 
popping  from  the  engine?  A.  I  didn't  know  for 
sure,  but  I  knew  what  Mr.  Nichols  had  said.  Q. 
You  would  not  have  gone  over  there  if  you  had 
seen  the  steam?  A.  I  had  drove  him  around 
where  there  was  steam  since  (i.  e.,  since  his  em- 
ployer's experience)  and  he  had  not  cut  up.  Q. 
But  you  did  say  you  would  not  have  driven  over 
there  if  you  had  seen  the  steam  first?  A.  Yes. 
sir.  Q.  Because  it  would  have  frightened  him? 
A.  Yes.  I  don't  know  for  sure,  but  I  woald  not 
have  taken  any  chances  on  him;  I  did  not 
know  it  wonid  be  unsafe,  but  I  was  not  going  tn 
take  any  chances  while  they  were  popping  oS 
steam." 

He  also  testified: 

"Q.  But  you  knew  it  was  not  safe  if  there  'was 
steam?  A.  No,  sir;  if  I  had  known  that  I 
would  not  have  started  across.  •  •  •  Q.  Yea 
knew  then  it  was  not  safe  to  go  up  there  if  the 
engine  was  popping  oS  steam?  A.  The  engine 
was  not  popping  oS  steam.  Q.  You  knew  the 
horse  was  afraid  of  engines?  A.  No,  sir.  Q. 
Didn't  you  say  awhile  ago  you  knew  he  ■was? 
A.  I  knew  he  w^,  when  the  steam  went  oat. 
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but  he  wasn't  afraid  of  engines.  Q.  What  yon. 
mean  to  say  is  you  knew  the  horse  was  afraid 
of  engines  if  the  steam  was  coming  from  it,  but 
not  if  it  was  not  coming  from  it?  A.  Xes,  and 
I  have  drove  around  where  steam  comes  from 
engines,  and  he  never  offered  to  run  away;  it 
was  the  first  time  he  ever  offered  to  run  away." 

[7]  With  the  testimony  as  above  Indicated 
we  do  not  think  plain  tUf  was  guilty  of  con- 
tFlbutory  negligence  as  a  matter  of  law. 
That  was  a  question  of  fiict  for  the  Jury,  and 
was  properly  submitted,  to  thera.  Moore  r. 
Kansas  City,  etc.,  R.  Co.,  126  Mo.  277,  29 
S.  W.  9. 

The  court  gave  the  following  Instruction 
for  plaintiff: 

"The  court  instructs  the  jury  that  it  was  the 
duty  of  the  receivers,  Edward  B,  Pryor  and  Ed- 
ward v.  Kearney,  on  the  lat  day  of  December, 
1914,  and  prior  thereto,  to  lay  or  cause  to  be 
laid  and  evenly  spiked  to  the  cross-ties,  boards, 
or  planks  of  not  less  than  10  inches  in  width,  2 
inches  in  thickness,  and  not  less  than  24  feet  in 
length,  one  each  side  of  the  rails  where  the  Wa- 
bash railroad  tracks  cross  Emerson  street  in  the 
city  of  Moberly.  Now,  if  you  find  and  believe 
from  the  evidence  that  the  plaintiff,  Earl  Phil- 
lips, on  the  1st  day  of  December,  1914,  was  in 
the  lawful  use  of  said  Emerson  street,  and  at 
the  time  exercising  ordinary  care  for  his  per- 
sonal safety,  and,  while  exercising  such  care, 
and  while  attempting  to  cross  the  tracks  of  the 
Wabash  railroad  at  said  Emerson  street  crossing, 
in  a  delivery  wagon  drawn  by  a  single  horse,  the 
horse  he  was  driving  took  fright  at  an  engine 
being  operated  by  defendants,  their  agents  and 
servants,  near  to  said  crossing,  and  from  such 
fright  became.unmanageable,  and  drew  the  left 
wheels  of  the  wagon  off  of  the  planks  of  said 
croitsing  and  against  the  projecting  rails  of  de- 
fendants' railroad  tracks,  and  if  you  find  the 
rails  did  project,  with  such  force  as  to  throw 
plaintiff  out  of  the  wagon,  and  injure  him,  and 
if  you  believe  and  find  from  the  evidence  that 
plaintiff  could  have  managed  and  controlled  his 
horse  so  that  the  wheels  of  the  wagon  would  not 
have  gone  off  the  planks  of  said  crossing  had 
the  planks  been  24  feet  long,  if  you  find  that 
they  were  not  24  feet  long,  and  that  said  wheels 
would  not  have  met  with  any  obstructions,  and 
that  plaintiff  would  not  have  been  thrown  out 
of  the  wagon  and  injured,  then  yon  may  find  de- 
fendants guilty  of  negligence ;  and  if  yon  so  find 
defendants  guilty  of  such  negligence  and  that, 
in  direct  consequence  of  such  negligence,  if  any, 
the  said  Earl  Phillips,  without  any  negligence 
on  his  part,  contributing  thereto,  sustained  the 
injuries  complained  of  in  his  petition,  then  your 
verdict  should  be  for  the  plaintiff." 

[•]  cnie  first  complaint  In  reference  to  this 
Instruction  is  that  It  peremptorily  told  the 
jury  that  the  crossing  in  question  was  in  the 
city  limits,  and  that  it  was  on  a  lawful 
street  No  doubt  it  Is  error  to  i)eremptorily 
Instruct  the  Jury  as  to  a  fact  relied  on  by 
one  side  which  Is  denied  by  the  pleadings  of 
the  other.  For  even  if  there  be  no  counter- 
vailing evidence  the  party  denying  has  the 
right  to  the  opinion  of  the  Jury  as  to  the  evi- 
dence. But,  in  this  case,  the  documentary 
evidence  showed  that  originally  the  locus  of 
the  crossing  was  within  the  city  limits,  and 
defendants  concede  that  originally  It  was  in 
the  city.  They  Introduced  documentary  evt 
dence--the  ordinance  reducing  the  city  limits 
— ^In  the  attempt  to  show  that  the  locus  of 
the  crossing  was  afterwards  taken  out  of  the 


<My.  But,  as  we  have  seen,  defendants'  evi- 
doioe  failed  to  show  this ;  while  on  the  con- 
trary the  city  plat,  before  us  by  stipulation 
from  both  sides,  shows  that  it  was  not  tak- 
en out  of  the  dty  limits.  The  court  could, 
therefore,  correctly  say  the  locus  of  the 
crossing  was  in  the  dty.  Documentary  evi- 
dence, namely,  the  plat  of  the  city  and  the 
plat  of  Grand  View  addition,  together  with 
the  approval  of  the  city  indorsed  thereon, 
showed  the  establishment  of  Eimerson  street 
both  north  and  south  of  the  point  of  the 
crossing.  Now  the  evidence  of  defendant's 
section  foreman,  who  was  a  witness  for  de- 
fendant, shows  that  the  railroad  ordered  htm 
to  put  in  the  crossing  at  the  place  where 
Emerson  street,  as  prolonged,  crossed  the 
right  of  way;  that  Just  after  Grand  View 
addition  was  platted  the  railroad  company 
put  in  a  crossing  16  feet  in  width  and  also 
a  walk  on  the  west  side  of  the  street,  at  the 
place  in  question,  for  the  people  to  use ;  and 
that  the  crossing  had  been  maintained  by 
the  railroad  ever  since.  There  was  no  tes- 
timony offered  to  the  contrary.  The  defend- 
ants did  not  attempt  to  show  that  their  wit- 
ness was  mistaken  or  to  show  otherwise  by 
other  testimony.  Hence  the  testimony  on 
both  sides  showed  that  the  railroad  had  vol- 
untarily dedicated,  by  acts  in  pais,  a  strip 
the  width  of  the  street  across  the  right  of 
way  so  as  to  connect  the  two  streets  and 
make  them  into  one  continuous  street. 
There  was,  therefore,  no  issue  of  fact  as  to 
the  lawful  opening  of  the  street  at  the  cross- 
ing, nor  of  the  establishment  and  existence 
of  the  street  across  the  railroad,  nor  of  Its 
being  within  the  dty,  nor  Indeed  of  the  cross- 
ing being  only  16  feet  wide.  Hence  the  court 
did  not  err  in  telling  the  Jury  that  the  law 
made  it  the  duty  of  the  railroad  to  construct 
said  crossing  24  feet  wide. 

[9]  We  do  not  think  the  instruction  was  so 
misleading,  confusing,  or  unintelligible  that 
the  Jury  could  not  determine  the  facts  neces- 
sary to  be  found  before  predicating  liability. 
It  was  negligence  per  se  to  maintain  the 
crossing  only  16  feet  in  width  when  the  stat- 
ute says  it  must  be  24  feet  wide.  And  If 
that  negligence  was  the  proximate  cause  of 
plaintiff  being  thrown  out  of  the  wagon  and 
Injured,  then  defendants  were  liable.  It  is 
true,  in  submitting  the  question  of  whether 
It  was  the  proximate  cause,  this  particular 
phrase  was  not  used,  but  the  Jury  were  re- 
quired to  find  all  the  necessary  facts  which, 
in  law,  would  enable  the  Jury  to  say  the 
failure  to  obey  the  statute  was  the  proxi- 
mate cause,  and  then  the  instruction  re- 
quired the  jury  to  find  that  plaintiff's  inju- 
ries were  sustained  as  "a  direct  consequence" 
of  defendants'  negligence  and  without  any 
contributory  negligence  on  plaintiff's  part. 
This  was  sufllcient. 

[10,11]  There  was  no  need  for  any  allega- 
tion, proof,  or  finding  that  a  16-foo(:  crossing 
was  not  suffldent  to  furnish  an  ordinarily 
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Safe  way  for  travel.  The  statute  says  that 
crossings  In  cities  and  towns  must  be  24  feet 
wide,  and  tf  tlie  statute  is  not  obeyed  and 
one  is  injured  while  in  the  exercise  of  ordi- 
nary care,  the  failure  to  obey  is  negligence 
for  which  the  railroad  is  liable  if  that  fail- 
ure caused  the  injury.  The  fact  that  the  ties 
and  rails  projected  above  the  ground,  form- 
ing a  rough  and  uneven  surface  for  travel, 
was  material  upon  the  question  whether  the 
failure  to  obey  the  statute  caused  the  injury 
and  whether  getting  off  the  crossing  boards 
was  what  threw  plaintiff  out  of  the  wagon. 
The  reference  ■  to  the  "projecting  rails"  in 
plalntifTs  instruction  was  for  this  purpose, 
and  not  for  the  purpose  of  establishing  that 
the  negligence  was  in  allowing  the  rails  to 
project  above  the  ground ;  nor  did  such  ref- 
erence lead  the  jury  to  believe  that  perhaps 
allowing  the  rails,  outside  of  the  length  of 
the  crossing  boards,  to  project  above  the 
ground,  was  the  negligence  relied  upon.  For 
this  reason  plaintiff's  instruction  was  not  er- 
roneous in  referring  to  the  projecting  rails. 

[12, 13]  Nor  did  such  reference  require  the 
giving  of  defendants'  refused  instruction  No. 
2  which  said,  without  qualification  or  ex- 
planation, that  the  defendants  were  not  guil- 
ty of  negligence  in  permitting  the  ties  and 
rails  to  project  above  the  ground.  They  were 
guilty  of  negligence  per  se  if  they  violated 
the  statute,  and  if  that  violation  proximate- 
ly caused  plaintiff's  injury,  then  they  were 
liable.  The  state  in  which  the  rails  were 
left  bore  on  the  question  whether  the  boy 
was  thrown  out  because  of  the  absence  of  a 
crossing  of  the  required  width.  If,  however, 
the  projecting  rail  is  the  reason  for  the  re. 
quirement  of  the  statute,  arid  is,  therefore,  in 
a  sense,  the  condition  making  negligent  the 
absence  of  the  crossing  board,  still  the  court 
could  not  tell  the  Jury,  unqualifiedly,  that 
there  was  no  negligence  In  leaving  the  rails 
to  project,  without  regard  to  the  absence  or 
presence  of  the  required  crossing  boards. 

Perceiving  no  substantial  error  in  the  case, 
the  judgment  must  be  affirmed.  It  is  so  or^ 
dered.    The  other  Judges  concur. 


BLACKMBB  &  POST  PIPE  CO.  r.  MOBILE 
&  O.  B.  CO.    (No.  14509). 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec 
SO,  1916.    Rehearing  Denied  Jan.  16,  1917.) 

1.  Cabbixbs  €=>163— Limitation  of  Liabil- 
ity—Shippebs'  Knowledge  of  Bates. 
In  an  action  for  damages  to  Bbipment  ot 
goods,  the  defense  being  that  the  goods  were 
shipped  under  the  lower  of  two  rates,  relieving 
the  carrier  from  liability  for  damages  from 
breaking,  the  shipper  could  not  deny  its  knowl- 
«dge  of  the  existence  of  the  two  rates;  such 
knowledge  being  conciusiTely  presumed  as  mat- 
ter of  law. 

DEd.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig;  88  722-726;   Dec.  Dig.  <8=>103.] 


2.  Cabbieks   $s»132— Dakaox   to    Shifmbiti 
OF  Goods— Evidence. 

In  action  for  damages  to  shipment  of  sewer 
pipe,  evidence  that  it  was  shipped  properly 
packed  and  in  good  condition,  that  it  is  not 
broken  by  ordinarily  careful  handling  and  that 
npon  arrival  approximately  one-third  of  the 
pipe  was  broken,  held  evidence  of  negligence  by 
the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {§  67&-682,  605;  Dec.  Dig.  «=>132J 

3.  Appeal  and  Ebbob  «=»1060(1)— Habmlkss 
Ebbob. 

In  action  for  damages  to  shipment  of  sewer 
pipe,  testimony  of  consignee's  foreman  that  he 
looked  after  the  unloading  of  all  cars  of  pipe 
shipped  during  the  year  ot  such  shipment,  and 
that  at  various  times  he  would  see  uie  railroad 
negligently  switch  cars  loaded  with  tile,  was 
not  reversible  error,  where  he  was  thoroughly 
cross-examined,  although  on  cross-examination 
he  testified  he  did  not  know  whether  the  cars 
thus  handled  were  any  of  the  cars  involved  in 
the   action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  1068,  lOOB,  4153.  4157; 
Dec.  Dig.  {  imKm 

4.  Appeal  and  Ebbob  <S=>1170(10)— Aftieic- 
ANOE — Damages  . 

Under  R«v.  St  1800,  ft  1850,  2082,  for- 
bidding reversal  for  errors  not  material,  where, 
in  action  for  damages  to  diipment  of  sewer  pipe, 
the  jury,  being  instructed  to  assess  only  nom- 
inal damages  on  the  counts  for  negligent  trans- 
portation in  case  they  assess  damages  on  the 
counts  based  on  common-law  liability  of  the  car- 
rier as  insurer,  assessed  substantial  damages  on 
the  common-law  liability  counts  and  nominal 
damages  on  the  negligence  counts,  the  judgment 
was  not  reversible,  where  damages  were  recov- 
erable on  the  negligence  counts,  although  dam- 
ages were  not  recoverable  on  the  common-law 
counts,  since  the  method  for  computing  the  ac- 
tual damages  under  the  common-law  counts  was 
the  proper  method  for  computing  the  actual 
damages  on  the  negligence  counts,  and  the  ver- 
dict was  correct  in  result 

[Ed.  Note. — For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  (§  4068,  4544;  Dec.  Dig.  <&= 
1170aO).] 

Appeal  from  St.  Lools  Circuit  Court;  Leo 

5.  Bassieur,  Judge. 

Action  by  the  Blackmer  ft  Post  Pipe  Com- 
pany against  the  Mobile  A  Ohio  Ballroad 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

B.  P.  &  C.  B.  WlUiams,  of  St  Loula,  for  ap- 
pellant.   Dawson  &  Oarvln,  of  St.  Lools,  for 

'respondent 

THOMPSON,  J.  This  is  a  suit  for  damag- 
es to  sewer  pipe  shipped  by  the  plaintiff  over 
defendant's  railroad.  It  was  composed  of  a 
shipment  of  five  cars,  four  cars  being  includ- 
ed in  one  bill  of  lading,  shipped  September 
19,  1903,  and  one  car  in  another  bill  of  lad- 
ing, shipped  October  16, 1903 ;  both  shipments 
being  from  St.  Louis,  Mo.,  to  New  Orleans, 
La.  This  Is  the  third  appeal  In  this  case. 
The  first  appeal  was  by  defendant.  The  case 
was  reversed  and  remanded,  the  opinion  be- 
ing reported  under  the  title  of  Blackmer  & 
Post  Pipe  Co.  y.  Mobile  &  Ohio  B.  Co.,  137 
Mo.  App.  133,  119  S.  W.  13.  The  sec<»d  ap- 
peal was  by  the  plaintiff  and  Is  reported  un- 
der the  title  of  Blackmer  &  Post  Pipe  Co.  t. 


«=9f  or  other  caaeti  h«  lama  topic  ftnd  KBT-NUUBER  tn  all  Key-Numbered  DigesU  and  IndaxM 
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MobUe  &  Obio  B.  Co..  168  Mo.  App.  22,  161 
S.  W.  164. 

The  petition  is  drawn  in  four  counts,  two 
counts  upon  the  damage  done  to  the  cars  in- 
cluded in  each  bill  of  lading.  The  first  count 
is  for  damage  to  four  cars  of  pipe  and  is 
drawn  upon  the  theory  that  the  defendant 
failed  to  transport  safely  the  pipe,  as  was  its 
daty;  in  other  words,  drawn  npon  the  com- 
mon-law liability  of  a  carrier  as  an  Insurer. 
The  second  count  is  for  damages  to  the  same 
four  ears,  and  is  drawn  upon  the  theory  that 
the  defendant  was  negligent  in  the  transpor- 
tation of  the  pipe.  The  third  count  is  in  like 
terms  of  the  first,  upon  the  second  bill  of  lad- 
ing for  damages  to  one  car  of  sewer  pipe, 
based  npon  the  theory  that  it  was  not  safely 
transported,  as  was  the  duty  of  the  defend- 
ant, arising  from  the  common-law  Insurance 
liability.  The  fourth  count  is  for  the  dam- 
age to  one  car  of  sewer  pipe  npon  the  second 
bill  of  lading,  alleging  that  defendant  negli- 
gently and  carelessly  handled  the  same  in 
transit.  There  was  a  verdict  for  plaintiff  on 
the  first  count  for  $385.59,  and  on  the  third 
count  for  $78.77,  and  for  plaintiff  on  the  sec- 
ond and  fourth  counts  for  one  cent  each. 

The  answer  is  a  general  denial,  and  sets 
up  the  affirmative  defense  that  the  bills  of 
lading  under  which  the  pipe  was  shipped 
recited  that  the  rate  charged  for  transporta- 
tion to  New  Orleans  was  a  reduced  rate,  and 
that  the  defendant  would  not  be  liable  for 
breakage  of  the  pipe,  and  that  the  plaintiff, 
In  consideration  of  the  reduced  rate  on  said 
cars  of  pipe,  did  assume  all  risks  for  break- 
age of  said  pipe  in  transit,  and  so  relieved 
.this  defendant,  as  well  as  all  other  carriers 
over  whose  lines  said  cars  of  pipe  were  car- 
ried, from  liability  for  breakage,  and  that 
liability  for  damage  to  said  pipe  is  especially 
excepted  in  said  bills  of  lading. 

The  proof  showed  that  the  pipe  was  deliv- 
ered at  St  Louis,  Mo.,  to  the  Missouri  Pa- 
cific Railroad  Company,  and  it  delivered  its 
dray  ticket  or  receipt  for  the  pipe.  This  dray 
ticket  was  made  out  by  the  plaintiff  and 
states  on  its  face  that  the  pipe  was  shipped 
at  the  risk  of  the  plaintiff,  and  that  it  was 
to  be  delivered  to  the  Mobile  &  Ohio  Bail- 
road  Company.  This  dray  ticket  was  de- 
livered to  the  defendant  company  at  its  of- 
fice in  St.  Louis  and  a  bill  of  lading  Issued 
in  lieu  thereof.  The  bill  of  lading  was  pre- 
pared in  the  office  of  the  plaintiff  company 
on  forms  furnished  by  the  defendant  compa- 
ny, and  it  was  written  in  the  bill  of  lading 
by  the  plaintiff  that  the  pipe  should  be  car- 
ried at  the  risk  of  the  plaintiff.  The  bUIs  of 
lading,  in  the  printed  part,  contained  the 
following  provision: 

"The  rate  named  herein  is  a  reduced  rate 
given  in  consideration  of  the  shipper  entering 
into  the  contract  set  out  below.  If  the  shipper 
elects  not  to  accept  the  said  reduced  rate  and 
conditions,  he  should  notify  the  receiving  agent 
in  writing  at  the  time  his  property  is  offered  for 
shipment,  and  if  he  does  not  ^ive  such  notice, 
it  will  be  understood  that  he  desires  the  property 


carried  subject  to  the  bill  of  lading  conditions 
in  order  to  secure  the  reduced  rate  authorized. 
The  property  not  subject  to  these  conditions  of 
this  bill  of  lading  will  be  at  carrier's  liability, 
limited  only  as  provided  by  common  law,  and  the 
laws  of  the  United  States  and  of  the  several 
states  in  so  far  as  they  apply.  The  property 
thus  carried  will  be  charged  20  per  cent,  higher, 
subject  to  minimum  increase  of  one  cent  per 
hundred  pounds  than  if  shipped  subject  to  the 
conditions  of  this  bill  of  lading." 

And  said  bill  of  lading  farther  provides: 
"In  consideration  of  all  of  which  and  especial- 
ly of  said  reduced  rate,  the  shipper  agrees  that 
every  service  to  be  performed  by  the  company 
hereunder  shall  be  subject  to  all  the  conditions 
herein,  all  of  which  the  shipper  accepts  and 
agrees  are  just  and  reasonable.'* 

And  It  further  provides: 

"No  carrier  or  parties  in  possession  of  all  or 
any  of  the  property  herein  described  shall  be 
liable  for  any  loss  thereof  or  damages  thereto  by 
causes  beyond  its  control,  *  *  •  or  by  leak- 
age, breakage,  chafing." 

And  the  bill  of  lading  concludes  (para- 
graph 14)  as  follows: 

"In  accepting  this  bill  of  lading  the  shipper, 
owner  and  consignee  of  the  goods,  the  holder  of 
the  bill  of  lading,  agrees  to  oe  bound  by  all  of 
its  stipulations,  exceptions  and  conditions, 
whether  printed  or  written." 

The  plaiotiff  offered  evidence  tending  to 
show  that  the  sewer  pipe  involved  In  both 
siilpments  was  In  good  soimd  condition  at 
the  time  it  was  loaded  into  the  cars  and  was 
billed,  marked,  and  consigned  for  shipment 
to  Louisiana,  and  that  the  pipe  was  prop- 
erly loaded  into  the  cars,  and  that  when 
these  cars  were  delivered  at  New  Orleans, 
La.,  they  were  in  damaged  condition ;  that  is 
to  say,  the  pipe  therein  was  broken  and  dam- 
aged. The  freight  bill  was  paid  in  New  Or- 
leans and  the  cars  unloaded  there,  the  rate 
on  the  bills  being  14  cents.  The  defendant 
introduced,  without  objection  ttom  the  plain- 
tiff, a  certificate  from  the  secretary  of  the 
Interstate  Commerce  Commission.  This  cer- 
tificate set  out  the  rules  of  classification 
adopted  by  the  railroad,  and  tariffs  on  file 
with  the  Interstate  Commerce  Commission. 
These  tariffs  show  that  "pipe,  viz.  earthen 
and  concrete  (pipe  or  tile)  same  C.  L.,"  was 
put  in  class  A.  This  certificate  further  shows 
that  the  joint  freight  tariff,  I.  C.  0.  No.  2810, 
filed  February  26,  1903,  and  In  force  at  the 
time  of  these  shipments  provided  for  a  rate 
from  St.  Louis,  Mo.,  to  New  Orleans,  La.,  in 
connection  with  the  New  Orleans  &  North- 
eastern Railroad  on  class  A  merchandise  of  25 
cents  per  hundred  pounds.  The  same  tariff 
on  file  with  the  Interstate  Commerce  Com- 
mission provided  for  a  "commodity"  rate  of 
14  cents  per  hundred  pounds,  with  the  fol- 
lowing stipulation  known  as  rule  5: 

"Whenever  commodity  rates  are  shown  they 
are  intended  to  apply  on  shipments  made  at 
owner's  risk  and  released.  The  rates  on  the 
same  commodities  if  shipped  at  carrier's  risk, 
will  be  regular  rates  as  per  classification." 

These  dassiflcatlons  and  rates  were  shown 
by  the  Introduction  in  the  evidence  by  the  de- 
fendant, without  any  objection  on  the  part  of 
the  plaintiff,  of  certain  extracts  from  taidSs 
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filed  wltb  tbe  Interstate  Commerce  Commis- 
sion prior  to  the  dates  of  tbe  shipments 
Involved  in  this  case,  and  which  were  In 
force  and  effect  at  that  time,  and  spoken  of 
In  the  evidence  as  classlflcation  No.  140,  I.  O. 
C.  2523,  filed  October  27,  1902,  and  extracts 
from  Mobile  &  Ohio  Railroad  Joint  freight 
tariff  I.  C.  C.  No.  2810,  filed  February  26, 
1903.  The  evidence  was  all  one  way  that 
these  tariffs  were  filed  and  posted  according 
to  law. 

At  the  close  of  the  evidence,  the  defendant 
offered  instructions  in  effect  advising  the  Ju- 
ry that  the  plaintiff  was  charged  with  no- 
tice of  tbe  contents  of  the  tariffs  on  file  with 
the  Interstate  Commerce  Commission,  and 
also  advising  the  Jury  that  at  tbe  time  the 
cars  were  shipped  there  were  two  rates  on 
sewer  pipe  from  St.  Louis,  Mo.,  to  New  Or- 
leans, La.,  one  a  25-cent  rate  and  tbe  other 
a  14-cent  rate.  These  instructions  the  court 
refused  to  give,  and  on  its  own  motion  gave 
the  following  instmcti<Hi: 

"No.  10.  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  defendant, 
at  the  time  of  the  shipment  in  question,  had  two 
rates  on  sewer  pipe  from  St.  Louis  to  New  Oi^ 
leans,  under  one  of  which  rates  the  pipn  was  to 
be  carried  by  tbe  defendant  at  the  risk  of  the 
shipper,  being  a  lower  rate,  and  under  the  other 
rate  the  pipe  was  to  be  carried  at  the  risk  of 
the  defendant,  then  said  provision  in  the  con- 
tract of  shipment  (the  bill  of  lading)  that  the 
defendant  should  not  be  liable  for  breakage  is 
valid  and  binding,  and  if  the  jury  so  find  the 
fact  to  be,  and  farther  find  and  beUeve  from  tbe 
evidence  that  the  plaintiff  knew  that  there  were, 
such  two  rates  and  accepted  said  lower  rate,' 
then  said  defendant  would  not  be  liable  for 
tbe  breakage  of  said  pipe  while  being  trans- 
ported from  St  Louis  to  New  Orleans,  unless 
the  Jury  should  further  find  from  the  evidence 
that  such  breakage  was  caused  by  the  nojtli- 
gence  and  carelessness  of  defendant  in  handling 
said  shipments." 

It  was  conceded  In  the  lower  court,  and 
also  in  this  court,  by  both  sides,  that  If  the 
defendant  had  in  force  a  25-cent  rate  and  a 
14-cent  rate  on  sewer  pipe  from  St.  Louis, 
Mo.,  to  New  Orleans,  La.,  at  the  time  of 
these  shipments,  the  defendant,  under  the 
bills  of  lading  and  under  the  tarUT  rules  In- 
troduced in  evidence,  would  not  be  liable  as 
an  Insurer,  that  is,  would  not  be  liable  on 
counts  1  ^nd  S  of  plaintiff's  petition,  but 
that,  If  defendant  or  its  connecting  carriers 
were  guilty  of  negligence  In  the  transporta- 
tion of  the  sewer  pipe,  it  would  still  be  liable 
for  negligence  on  counts  2  and  4.  In  other 
words,  it  is  conceded  that  the  defendant  could 
by  means  of  a  special  contract  based  upon 
a  reduced  rate  exempt  itself  from  liability 
as  an  insurer,  but  could  not  so  exempt  Itself 
from  negligence. 

[1]  The  appellant  contends  that  the  above 
instruction.  No.  10,  was  erroneous,  in  that  it 
allowed  the  Jury  to  pass  upon  the  question 
as  to  whether,  if  there  were  two  rates,  the 
plaintiff  knew  of  them.  In  this  contention, 
we  believe  that  the  appellant  Is  correct  Un- 
der the  tariffs  mentioned  above,  which  were 
Introduced  without  objections  and  without  dis- 


pute as  the  tariffs  under  wlilch  these  ship- 
ments moved,  there  were  two  rates  upon 
sewer  pipe,  one  a  classification  rate  of  25 
cents  and  .the  other  a  commodity  rate  of  14 
cents.  The  plaintiff  was  bound  to  know  of 
these  rates,  and  should  not  have  been  able 
to  say  that  there  were  not  two  ratea,  or  tbat 
it  did  not  know  of  the  two  rates.  In  the  case 
of  Kansas  City  Southern  R.  R.  v.  Carl,  227  U. 
S.  loc.  dt  653,  33  Sup.  Ct  395,  57  U  Ed.  683, 
tbe  court  says:  "The  shipper's  knowledge  of 
the  lawful  rate  Is  oonduslvely  presumed." 

In  the  case  of  Poor  Grain  Co.  v.  Railroad, 
12  Interst  Com.  R.  loc.  dt  470,  CommlsslOD- 
er  Harlan,  delivering  the  opinion,  says: 

"A  carrier  is  required  by  tbe  law  to  publish 
the  rate  and  also  clearly  to  indicate  the  toate 
over  which  the  publiAed  rate  is  applicable. 
When  so  published,  the  rate  named  and  the  route 
designated  stand  as  the  law,  binding  as  well 
upon  the  shipper  as  upon  the  carrier.  A  sched- 
ule of  rates  published  m  the  manner  provided  by 
law  speaks  with  equal  authority  to  the  shipper 
and  the  carrier,  and  i)oth  are  equally  charge- 
able with  notice  of  the  rat^  and  of  the  route 
over  which  the  rate  is  made  applicable." 

In  the  case  of  Texas  &  Pacific  R.  Oo.  t. 
Cisco  Oil  MUl,  204  U.  S.  loc  dt  461,  27 
Sup.  Ct  860,  51  L.  Ed.  662,  the  court  says: 

"Tbe  filing  of  the  schedule  with  the  commis- 
sion and  the  furnishing  by  the  railroad  com- 
pany of  copies  to  its  freight  offices  incontro- 
vcrtibly  evidenced  that  the  tariff  of  rates  con- 
tained in  the  schedule  had  been  established  and 
put  in  force  as  mentioned  in  the  first  sentence  of 
the  section,  and  the  railroad  company  could  not 
have  been  heard  to  assert  to  the  contrary." 

In  the  case  of  Boston  &  Maine  R.  B.  v. 
Hooker,  233  U.  S.  loc.  dt  U3,  34  Sup.  Ct 
629,  58  L.  Ed.  868,  L.  R.  A.  1915B,  450,  Ann. 
Cas.  1916D,  593,  the  court  says: 

"The  precise  position  of  the  defendant  is  that, 
as  the  limitation  of  liability  for  baggage  was 
filed  and  posted  as  a  part  of  its  schedules  for 
passenger  tariff,  the  limitation  thereby  became 
and  was  an  essential  part  of  its  rate,  from  which 
under  the  interstate  commerce  law  it  could  not 
deviate,  and  by  which  the  plaintiff  was  bound, 
regardless  of  her  knowledge  of  or  assent  to  it 
If  tbe  premise  is  sound,  then  the  condusian  fol- 
lows, for  the  public  are  held  inexorably  to  the 
rate  published,  regardless  of  knowledge,  assent, 
or  even  misrenresentation.    •    *    • 

"It  follows  therefore,  from  the  previous  ded- 
sions  in  this  court,  that,  if  it  be  found  that  the 
limitation  of  liability  for  baggage  is  required 
to  be  filed  in  the  carrier's  tariffs,  the  plaintiff 
was  lx>nnd  by  such  limitation.  Having  the  no- 
tice which  follows  from  the  filed  and  publiBhed 
repulations,  as  required  by  the  statute  and  the 
order  of  the  Interstate  Commerce  Commisrfon, 
she  might  have  declared  the  value  of  her  lug- 
gage, paid  the  excess  tariff  rate,  and  thus  se- 
cured the  liability  of  the  carrier  *o  the  fnH 
amount  of  the  value  of  her  baggage." 

The  Boston  &  Maine  Case  was  followed  in 
the  case  of  Donovan  v.  Wells,  Fargo  &  Co, 
266  Mo.  291,  177  S.  W.  839.  In  this  latter 
case,  at  page  316  of  266  Mo.,  page  847  of  177 
S.  W.,  the  court  says: 

"So,  we  think  it  fairly  follows  that  where  In 
an  interstate  shipment  an  oral  contract  is  made, 
the  terms  of  which  are  forbidden  by  a  law, 
which  the  shipper  and  the  carrier  most  both 
notice,  and  where  a  published  interstate  rate  is 
filed  containing  regulations  prescribing  condi- 
tions precedent  to  the  acceptance  of  goods  for 
carriage,  he  who  delivers .  sudt  goo^  at  the 
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owner's  reqnest  for  sliipmeiit  must  be  hM  to  b« 
authorized  by  the  owner  to  comply  with  the 
law  and  with  all  reasonable  published  regula- 
tions as  to  the  terms  and  conditions  of  shipment, 
and  that  the  shipper  will  not  be  heard  to  as- 
sert the  contrary." 

To  the  same  effect,  see  the  recent  case  of 
Stubblefleld  r.  St  loalB  &  San  Frandsoo 
RaUioad  Co.,  184  S.  W.  149. 

It  follows  from  what  Ims  been  said  above 
tbat  the  conrt  should  not  have  allowed  the 
Jury  to  pass  upon  whether  or  not  the  plain- 
tiff knew  of  the  existence  of  the  two  rates, 
because,  as  a  matter  of  law,  plaintiff  was 
bound  to  know  of  the  existence  of  the  rates 
provided  for  In  the  tariffs.  Indeed,  under 
the  law  and  undisputed  evidence  In  this  case, 
the  Jury  ought  to  have  been  told  that  the 
plaintiff  was  not  entitled  to  recover  on  counts 
one  and  three. 

[2]  The  appellant  contends  tbat  the  plain- 
tiff was  not  entitled  to  recover  on  counts  2 
and*  4,  for  the  reason  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant We  cannot  agree  with  appellant  in 
this  contention.  At  the  trial  the  plaintiff  of- 
fered evidence  tending  to  show  that  all  of  the 
tile  placed  in  the  cars  at  St  Louis  was  care- 
fully examined  and  found  to  be  in  good  sound 
condition;  tbat  it  was  properly  loaded  into 
the  cars  for  shlpm^it  from  St  Louis,  Mo., 
to  New  Orleans,  La.  It  appears  tbat  this 
sewer  pipe  is  heavy  and  hard  to  break,  and 
that  when  it  is  properly  packed  Into  cars  it 
will  carry  over  a  distance  such  as  the  one 
involved  in  this  case.  The  evidence  further 
shows  that  while  in  the  cars,  so  packed,  it 
will  stand  considerable  rough  handling  and 
not  break.  It  further  appears  from  the  evi- 
dence that  plaintiff  had  shipped  great  num- 
bers of  cars  containing  the  same  kind  of  tile 
as  was  contained  in  these  cars  over  similar 
distances  and  even  greater  distances,  and  at 
destination  the  tile  or  sewer  pipe  was  found 
to  be  In  like  good  order  and  condition  as 
when  shipped.  It  appears  in  this  case  that 
upon  the  delivery  of  these  cars  at  New  Or- 
leans, La.,  approximately  one-third  of  the 
sewer  pipe  was  broken.  We  believe  that 
from  this  evidence  the  Jury  was  warranted  tn 
drawing  the  conclusion  that  the  sewer  pipe 
was  damaged  by  the  negligence  and  careless- 
ness of  the  defendant  or  its  connecting  com- 
mon carriers  while  in  transit.  In  Heck  v. 
Mo.  Pac.  Ry.  C!o.,  61  Mo.  App.  533,  534,  plain- 
tiff sued  defendant  for  breaking  and  dam- 
aging a  certain  leather-splitting  machine. 
Judgment  was  given  for  plaintiff  on  a  trial 
without  a  Jury,  and  defendant  appealed. 

"It  appeared  from  the  testimony,  or,  to  be 
more  accurate,  there  was  testimony  goint;  to 
show,  that  the  machine  was  delivered  to  defend- 
ant for  shipment  in  sound  condition  and  well 
and  securely  packed,  and  that  it  arrived  at  its 
destination  with  the  legs  broken.  There  was 
a  special  contract  exemptinft  defendant  from 
liabili^  in  certain  instances  named,  and  we  will 
assume  that  such  exemption  included  machinery 
such  as  this  was.  We  will  also  assume  as  true 
a  matter  about  which  there  was  contention  be- 
tween the  parties,  that  the  letters  indorsed  on 
the  freight  contract  were  'O.  R.,'    •    •    •    and 


were  so  known  to  plaintiff.  Defendant  offered 
evidence  eoing  to  show  that  the  car  in  which 
the  machme  was  placed  was  properly  and  care- 
fully handled,  that  it  received  no  rough  handling, 
and  that  no  accident  happened  to  it  The  case 
is  then  left  to  stand  with  the  onus  on  plaintiff 
throughout  and  with  the  testimony  above  stat- 
ed, and  the  only  question  is:  Does  it  make  such 
a  case  as  should  be  submitted  to  the  triers  of 
the  facts?  We  answer  this  in  the  afiSrmative. 
When  the  plaintiff  delivered  the  machine  to  de- 
fendant in  good  condition,  well  and  securely 
packed,  and  it  was  delivered  by  defendant  at  St. 
Louis,  with  the  legs  broken,  it  was  circum- 
stantial evidence  from  which  a  reasonable  in- 
ference of  negligence  on  defendant's  part  while 
the  machine  was  in  its  charge  as  a  carrier 
could  be  drawn.  It  was  evidence  for  the  court 
(tx}ing  the  case  as  a  jury)  to  consider  in  con- 
nection with  the  defendant's  testimony,  as  to 
the  care  taken,  etc.  That  consideration  has  re- 
sulted in  plaintiff's  favor,  and  we  do  not  feel 
authorized  to  disturb  it  This  case  is  similar 
(thoneh  stronger  for  this  plaintiff)  to  the  case 
of  Witting  V.  Railroad,  101  Mo.  631  [14  S.  W. 
743,  10  L.  R.  A.  602,  20  Am.  St  Rep.  630;]. 
As  stated  in  that  case,  the  onus,  in  cases  of  this 
sort,  is  on  the  plaintiff  throughout  the  trial  to 
prove  the  negligence  of  defendant ;  and,  though 
such  negligence  will  not  be  presumed,  it  may 
be  inferred  from  circumstances  legitimately  ap- 
pearing in  the  case.  The  judgment  is  wiu.  the 
concnrrence  of  all  afSrmed." 

In  the  case  of  Witting  v.  St  Louis  &  San 
Frandsoo  B.  Co.,  101  Mo.  631,  14  S.  W.  743. 
10  L.  R.  A.  602,  20  Am.  St  Rep.  686,  it  is 
said: 

"There  is  evidence  tending  to  show  that  the 
fountain  was  properly  packed,  and  was  deliv- 
ered to  the  defendant  in  good  order.  It  was 
badly  broken  when  placed  in  the  defendant's 
warehouse  at  St.  Louis.  The  evidence  of  plain- 
tiff and  his  brother  is  tht^  the  crate  was  then 
broken  on  one  side,  and  tbat  one  of  the  inside 
stays  was  broken  and  the  others  out  of  place. 
All  this  tends  to  show  want  of  care  on  the  part 
of  defendant.  Had  the  plaintiff  brought  this 
suit  in  the  circuit  court  by  declaring  on  the  con- 
tract, setting  out  its  provisions,  and  founding 
his  case  on  negligence  only,  we  think  the  evi- 
dence would  have  entitled  him  to  go  to  the  jury. 
It  will  not  do  to  sa;^  the  evidence  shows  no  more 
than  the  simple  fact  that  the  apparatus  was 
broken.  The  very  circumstances  which  dis- 
close this  fact  tend  to  show  very  great  negligence 
on  the  part  of  the  defendant.  It  is  enough  for 
the  plaintiff  to  disclose  circumstances  sufficient 
to  raise  .a  fair  Inference  of  negligence.  We  can 
say  with  safety  that  snch  a  breakage  does  not 
ordinarily  occur  where  the  property  is  transport- 
ed with  due  care.  There  is  an  abundance  of 
evidence  to  entitle  the  plaintiff  to  go  to  the 
jury  on  the  Issue  of  ncglisjence,  and  especially  is 
this  so  since  the  means  of  showing  how  the  acci- 
dent occurred  is  with  the  defendant  and  not 
the  plaintiff." 

[3]  Complaint  is  here  made  that  the  court 
allowed  in  evid^ice  certain  testimony  of  a 
foreman  in  the  employ  of  the  consignee  ftt 
New  Orleans,  La.,  who  testified  that  he  un- 
loaded all,  or  looked  after  the  unloading  of 
all,\Cars  of  pipe  shipped  In  1903  from  plain- 
tiff to  the  consignee,  being  400  or  500  all  to- 
gether; and  that  at  various  times  he  would 
see  the  railroad  switch  cars  loaded  with  tile 
around  the  yard  and  allow  them  to  bump 
Into  other  cars;  and  tbat  the  railroad  would 
bump  into  cars  that  he  was  imloadlng.  UiK>n 
cross-examination  be  testified  that  he  did  not 
know  whether  the  cars  thus  handled  were 
any  of  the  five  cars  involved  in 
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The  testimony  of  this  witness  with  reference 
to  tbese  cars  is  not  distinctly  confined  to  tbe 
cars  Involved  In  this  case;  but  the  witness 
was  thoroughly  cross-examined  with  refer- 
ence to  It,  and  we  believe  that  It  was  for  the 
Jury  to  give  such  weight  to  It  as  it  deserved, 
and  even  if  the  evidence  was  Incompetent,  un- 
der the  clrcnmstances  of  this  case,  we  do  not 
believe  that  Its  admission  was  reversible  er- 
ror. 

[4]  On  the  measure  of  damages  the  coart 
instructed  the  Jury  to  the  effect  that,  if  they 
found  In  favor  of  the  plaintiff  on  the  first 
«nd  third  counts,  they  should  assess  plain- 
tifTs  damages  based  upon  the  difference,  if 
any,  In  the  market  value  of  the  sewer  pipe 
at  St.  Louis  In  the  condition  it  was  shipped 
and  Its  condition  in  which  It  was  delivered  at 
New  Orleans,  and  the  Jury  were  further  In- 
structed that  In  that  event  they  would  find 
for  the  defendant  on  the  second  and  fourth 
<!0unt8  of  the  petition,  or,  if  they  did  find  for 
plaintiff  on  those  counts  also,  then  their 
verdict  would  be  for  nominal  damages  only 
on  those  counts.  As  Indicated  above,  the  Ju- 
ry found  in  favor  of  the  plaintiff  in  the  first 
count  for  $385.50,  and  on  the  third  count  for 
-$78.77,  and  they  further  found  the  issues  in 
favor  of  the  plaintiff  on  the  second  and 
fourth  counts  and  assessed  its  damages  at 
•one  cent  <m  each  of  these  counts. 

We  have  heretofore'  reached  the  conclusion 
that,  under  the  evidence  in  this  case,  the 
plaintiff  ought  not  to  have  been  allowed  to 
recover  on  the  first  and  third  counts ;  that  is, 
under  the  insurance  liability  of  the  defend- 
ant as  a  common  carrier.  It  Is  evident,  how- 
ever, from  this  verdict,  that  the  Jury  reached 
the  conclusion  that  the  plaintiff  was  entitled 
to  recover  on  the  second  and  fourth  counts; 
that  is.  It  was  entitled  to  recover  upon  the 
liability  of  the  common  carrier  for  negligence 
because  the  instruction  on  the  measure^  of 
damages  told  the  Jury  that,  if  they  found  in 
favor  of  the  plaintiff  on  the  second  and 
fourth  counts,  their  verdict  should  be  only 
for  nominal  damages  In  the  event  thgy  found 
substantial  damages  on  tbe  first  and  third 
counts. 

It  will  be  remembered  that,  under  the 
pleadings  in  this  case  and  the  theory  of  both 
sides,  the  measure  of  damages  in  the  event 
plaintiff  was  to  recover  was  by  the  terms  of 
the  bill  of  lading  to  be  computed  on  the  dif- 
ference in  value  of  the  good  and  broken  pii>e 
fit  the  time  and  place  of  shipment,  and  the 
measure  of  plaintiff's  recovery  on  any  of  the 
four  counts  was  exactly  the  same,  as  was  set 


forth  In  tbe  inBtructlaa  on  tbe  mecaore  of 
damages.  In  other  words,  the  measure  for  a 
recovery  for  substantial  damages  was  the 
same  for  count  1  as  for  coimt  2,  and  tbe  same 
for  count  3  as  tor  count  4. 

Under  this  instruction,  tbe  Jury  fonnd  for 
tbe  plaintiff  on  the  first  and  third  counts  and 
assessed  the  actual  damages  on  those  counts. 
They  also,  at  the  same  time,  fonnd  for  the 
plaintiff  on  the  second  and  fourth  eoonts  for 
nominal  damages.     By  this  verdict  on  the 
second  and  fourth  counts,  the  Jury  In  reality 
found  that  the  defendant  was  negligent  In  the 
transportation  of  the  sewer  pipe;  but  the  Ju- 
ry could  not  assess  the  actual  damages  also 
under  those  counts,  because  they  had  already 
assessed  It  nnder  the  first  and  third  counts. 
They  had  computed  this  actual  damages  for 
the  first  and  third  counts,  using  a  correct 
method  for  this  case.    This  method  for  com- 
puting the  actual  damages,  set  forth  in.  the 
Instructions,  was  also  the  proper  method  for 
computing  the  actual  damages  In  this  case 
if  the  Jury  were  to  return  a  verdict  for  actu- 
al damages  on  the  second  and  fourth  counts 
for  negligence  of  the  defendant    So  we  have 
here  a  finding  by  the  Jury  that  plaintiff  is 
entitled  to  recover  on  the  second  and  fourth 
counts,  because  defendant  was  guilty  of  negli- 
gence.   We  have  the  amount  of  the  actual 
damages  suffered  and  sustained  by  reason  ot 
this  negligence,  because  the  amount  of  tbe  ac- 
tual damages  had  to  be  the  same  under  the 
instruction  for  the  first  and  second  counts, 
and  also  the  same  for  the  third  and  fourth 
counts,   and   therefore,   when   we  have  the 
damages  for  the  first  count  assessed  by  the 
Jury,  we  necessarily  have  the  damages  sus- 
tained under  the  second  count,  and  when  we 
have  the  damages  for  the  third  count,  assess- 
ed by  the  Jury,  we  necessarily  have  the  dam- 
ages sustained  under  the  fourth  coupt.    The 
finding  of  the  Jury  was  in  effect,  therefore, 
that  the  plaintiff  was  entitled  to  recover  for 
the  negligence  of  defendant  on  the  second 
count  the  amount  found  and  assessed  by  It  on 
the  first  count,  and  on  the  fourth  count  for 
the  amount  found  and  assessed  by  it  on  the 
third  count.     Holding  this  view  of  the  case, 
it  is  our  duty   to  allow   the  Judgment  to 
stand.     Hamilton-Brown  Shoe  Ca  v.   Wolf, 
240  U.  S.  251,  36  Sup.  a.  260,  60  L.  Bd.  620; 
secUons  20S2  and  1850,  R.  S.  Mo.  1000. 
The  Judgment  is  affirmed. 

REYNOLDS,  P.  J,  and  ALLBN.  J,  con- 
cur. 
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RUCH  V.  PRTOR  et  ai    (No.  1216S.) 

(Kanaas  City  Court  of  Appeak.     MisaoarL 
Dec  18.  19ie.) 

1.  Tbiai.  <8=»251(8)— Isjubiks  to  Sebvant— 
iwstbdctions  —  appucaboitt    to    bvi- 

DKNCE. 

In  an  action  for  personal  injuries  to  a  rail- 
road employ^  when  the  hose  carrying  the  stream 
of  hot  water  with  which  he  was  washing  out  an 
engine  boiler  burst,  an  instruction,  submitting 
the  issue  of  the  company's  negligence  in  per- 
mitting the  water  to  become  so  hot  and  the 
pressure  so  high  as  to  render  the  use  of  the  hose 
imsafe,  and  adding  thereto  the  issue  as  to  the 
shutting  off  of  the  water  by  another  boiler 
wa:^er  thereby  increasing  the  pressure,  which 
latter  issue  was  not  raised  in  the  pleadings,  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  683;    Dec  Dig.  «=>261(8).] 

2.  Apfbai,  and  Ebbob  «=>1033(5)— Pbejtdi- 
oiAX  Ebbob}— Imstbuctiohb—Appucabilitt 
TO  lasmfi. 

The  error  was  not  barmleas  to  defendant  as 
imposing  an  additional  burden  on  plaintiff,  since 
under  it  the  jary  might  have  found  that  the 
act  of  the  other  washer,  which  was  not  negli- 

fent,  was  the  proximate  cause  of  the  injury  and 
ave  based  their  verdict  for  plaintiff  on  such 
act. 

[Ed.  Note.— For  other  ca^ea.  see  Am>eal  and 
Error,  Cent.  Dig.  f  4066;  DecDig.  «=>1033(5).] 

3.  Tbiai.  «s»240  —  iNSTBtrcnoNS  —  Aaou- 
IfENTAXIVB     Inbtbuctioks  —  Opimon     ot 

JUDOB. 

In  an  action  for  injuries  to  a  railroad  em- 
ployd  while  washins  an  engine  boiler,  an  in- 
struction, reciting  the  hypouiesis  that  plaintiff 
examined  the  hose  and  nozzle  with  ordinary 
care  and  found  them  to  be  apparently  safe  and 
that  he  used  them  for  some  tmie  without  acci- 
dent, was  erroneous  as  tending  to  be  a  per- 
suasive argument  in  favor  of  plaintiff. 

[EM.  Note.— for  other  cases;,  see  Trial,  Cent. 
Dig.  {  561;   Dec.  Dig.  <3=>240.] 

4.  EviOKNOK  «s>506,  628(2)— TESTnioiTT  of 
ExpKBr— QuBonoNB   roB   Jubt— Cavsx   of 

XnJUBT. 

In  an  action  for  personal  injuries,  a  physi- 
cian testifying  as  an  expert  may  state  that 
plaintiiTs  rupture  might  or  could  result  from 
the  injury,  but  cannot  assume  the  function  of 
the  jury  by  stating  that  it  did  so  result. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2809-2337;  Dec  Dig.  <8=»S06, 
528(2).] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  H.  Waller,  Judge. 

"Not  to  be  offldaUy  published." 

Action  by  Jobn  SS.  Ruch  against  Edward 
Pryor  and  others.  Judgment  for  the  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

J.  L.  Mlnnls  and  N.  S.  Brown,  both  of  St. 
Louis,  and  Phillips  &  Phillips,  of  Moberly, 
for  appellants.  Hunter  &  Chamler,  of  Mo- 
berly, for  respondent 


BLUSON,  P.  J.    Plaintiff's  action  was  In- 
stituted to  recover  damages  for  personal  In- 


jury rec^ved  bj  bim  while  In  defendant's 
employ  and  engaged  In  performing  Inter- 
state commerce  service.  He  recovered  judg^ 
ment  in  the  trial  court. 

Plaintiff  was  a  boiler  washer,  and  when  in- 
jured was  washing  out  the  boiler  of  one  of 
defendant's  engines.  That  service  was  per- 
formed by  the  use  of  a  rubber  hose  with  a 
nozzle  at  the  end,  cohsistlng  of  the  nozzle 
proper  and  a  neck  over  which  the  hose  was 
stretched  and  clamped.  Hot  water  under 
pressure  was  sent  through  the  hose,  and  the 
cleaning  or  washing  was  done  by  applying  the 
nozzle  to  the  proper  part  of  the  boiler.  While 
thus  engaged,  the  nozzle  and  metal  attach- 
ment was  caused  by  excessive  pressure  and 
heat  of  the  water  to  burst  asunder  from  the 
hose  with  great  violence,  striking  plaintiff 
in  the  side  and  knocking  him  against  certain 
tools  and  scalding  different  parts  of  his  body. 

[1]  There  are  a  great  many  acts  of  negli- 
gence charged,  and  many 'of  these  acts  are 
repeated,  so  that  with  the  number  of  them 
and  the  frequency  of  their  repetition  there 
Is  a  great  tendency  to  confusion.  Among 
other  acts  is  that  the  hose  itself  was  old,  rot- 
ten, and  unfit;  and  much  time  was  wasted 
on  matters  that  seem  finally  to  have  been 
considered  of  no  moment.  So  that  the  case 
became  simplified  In  plaintiff's  Instruction 
No.  1,  by  reducing  the  negligence  to  two 
points,  and  one  of  these  is  not  found  among 
the  number  set  out  In  the  petition.  The  hy- 
potheses of  negligence  In  this  instruction 
(which  was  the  only  one  asked  by  plaintiff, 
save  as  to  measure  of  damages)  was  that  If 
defendant  permitted  the  water  to«beoome  so 
hot  and  the  pressure  so  high  as  to  render  the 
use  of  the  hose  unsafe  and  dangerous,  "and 
that  another  boiler  washer  also  using  the 
same  washout  line  shut  off  the  water  he  had 
been  using,  thereby  Increasing  the  pressure 
of  the  water  in  the  hose  then  being  iised 
by  the  plaintiff,"  etc,  proceeding  to  submit 
the  explosion  and  resulting  injury.  l%e 
negligence  set  out  with  great  particularity  In 
the  petition  was  thus  broadened  in  scope  by 
the  submission  of  this  last  clause  as  a  new 
and  additional  spedflcatlon.  This  has  been 
always  held  a  fatal  error.  Degonla  v.  Rail- 
road, 224  Mo.  564,  689,  123  S.  W.  807;  Black 
V.  Railroad,  217  Mo.  672,  117  S.  W.  1142; 
Beave  v.  RaUroad,  212  Mo.  381.  Ill  S.  W. 
52;  Mansur  v.  Botts,  80  Ma  668;  Bank  v. 
Murdock,  62  Mo.  70. 

[2]  Defendant  claims  that  such  an  act  on 
the  part  of  another  boiler  washer  would 
not  have  been  negligence,  and  we  think  prqp-^ 
erly  claims  that  It  had  no  place  in  the  In- 
struction. PlalntlS  endeavors  to  escape  tbfM 
objection  by  saying  It  did  not  harm  defend- 
ant and  only  put  an  additional  burden  oo 
him.  That  view  cannot  be  accepted.  The 
Jury  may  have  taken  the  act  of  the  other 
boiler    washer   as   the   real   and  proximate 
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cause  of  the  explosion.'  If  'such  should  be 
the  fact,  a  verdict  has  been  rendered  against 
defendant  on  an  issue  Inserted  in  an  Instruc- 
tion without  being  backed  by  a  pleading. 

W  The  instruction  was  also'  fatally  defec- 
tive, in  that  it  was  phrased  in  such  way  as 
to  become  a  persuasive  argument.  After  re- 
citing the  hypothesis  that  plalntifF  examined 
the  hose  and  nozzle  with  ordinary  care  to  see 
if  they  were  secured  together  "and  found  fhe 
same  were  apparently  safe,"  and  "that  he 
used  the  same  for  some  time  without  acdl- 
dent,"  it  then  proceeds  to  submit  the  matters 
designated  as  negligence.  The  tendency  of 
these  recitations,  in  view  of  the  evidence  in 
the  case,  was  to  Incline  the  Jury  to  plaintiff's 
side  of  the  controversy. 

[4]  A  physician  was  introduced  by  plain- 
tiff as  an  expert,  and  error  was  committed  in 
permitting  liim  to  say,  affirmatively,  that  the 
injury  plaintiff  received  was  the  cause  of 
the  rupture  with' which  he  was  afflicted  at 
the  trial.  An  expert  may  properly  say  that 
a  certain  matter  may  be,  or  might  or  could 
be,  the  result  of  a  certain  other  matter; 
but  he  should  not  say  whether  It  is,  in  fact, 
such  result.  By  being  allowed  to  assume 
such  function,  he  renders  the  service  of  a 
Jiiry  unnecessary.  Gastanie  v.  Railroad,  249 
Mo.  192,  155  S.  W.  38,  L.  R.  A.  1915A.  1056; 
Glasgow  V.  Street  Ry.  Co.,  191  Mo.  347,  89 
S.  W.  915;  Smart  v.  Kansas  City,  208  Mo. 
202,  105  S.  W.  709,  14  L.  R.  A.  (N.  S.)  565, 
123  Am.  St.  Rep.  415,  13  Ann.  Cas.  932 ;  Ros- 
coe  ▼,  Street  Ry.,  202  Mo.  676,  101  S.  W.  32. 

Plaintiff  insists  that,  since  the  occurrence 
and  the  injury  were  practically  admitted  by 
defendant,  the  error  is  rendered  harmless 
and  not  reversible,  and  this  view  is  supported 
by  the  Supreme  Court  in  Taylor  v.  Street 
Ry.,  256  Mo.  191,  207,  166  S.  W.  327.  But 
defendant  has  refused  consent  to  the  state- 
ment that  the  rupture  has  been  unchallenged, 
and  in  turn  claims  that  the  case  last  cited 
does  not  apply.  It  is  unnecessary  to  decide 
these  claims,  since  the  case  is  to  be  retried 
and  more  care  cas  be  taken  in  questioning 
the  expert 

There  was  an  irregularity  In  the  form  and 
wording  of  the  verdict  which  has  occaslcmed 
discussion  by  counsel.  We  need  not  dedSe 
the  point,  since  the  parties  will  see  that  It 
does  not  occur  again. 

We  are  asked  to  reverse  the  Judgment  out- 
right on  the  ground  that  no  case  was  made 
for  plaintiff.  We  have  examined  the  evi- 
dence and  the  various  suggestions  for  and 
^against  that  proposition,  and  have  conclud- 
ed that  we  would  not  be  Justified  in  affirming, 
a^f  a  matter  of  law,  that  a  case  has  not  been 
made.  We  reject  defendant's  suggestion  that 
plaintiff's  testimony  ediould  be  disregarded 
as  being  contrary  to  the  physical  facts  de- 
veloped in  the  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


RILEY  PBNNSTLVANIA  OIL  CO.  T.   STM- 

MONDS  (TRITCH,  Garnishee). 

(No.   12107.) 

(Kansas  City  Court  of  Appeals.  Missouri.  Dec. 
18,  1916.    Rehearing  Denied  Dec.  29,  1916.) 

1.  Pbinoipai,  and  Agent  «=>105(4)— Author- 
ITT  OF  Agent— Sales  Agent. 

A  local  sales  agent  has  no  authority  by  vir- 
tue of  his  employment  to  waive  the  provisions 
of  the  Bulk  Sales  Act  (Laws  1913,  p.  163). 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent,  Dig.  SS  301,  374;  Dec  Dig.  «=> 
105(4).] 

2.  FBAUDm.KNT  Conveyances  €=>228  —  At- 
tachment—Bulk Sale. 

Under  Rev.  St  1909,  §  2204,  maUng  a  fraud- 
ulent conveyance  ground  for  attachment,  and 
Bulk  Sales  Act  (T>aws  1913,  p.  163),  g  1,  making 
sales  of  a  stock  of  goods  without  compliance 
with  the  act  fraudulent,  the  latter  act  can  be 
invoked  in  ordinary  attachment  proceedings  if 
brought  within  the  ninety  day  umit  fixed  by 
section  4a  of  the  act 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {i  665-667 ;  Dec.  Dig. 
<@=3228.1 

3.  Fraudulent  Conveyances  «=»228 — Rem- 
edies OF  Sellbb— Bulk  Sales  Act — "Pro- 
viso." 

Bulk  Sales  Act  (Laws  1018,  p.  163)  f  2.  pro- 
viding that  any  vendee  who  fraudulently  fails 
or  refuses  to  comply  with  the  provisions  of  the 
act  shall  upon  application  of  any  of  the  creditors 
or  the  vendor  become  a  receiver  and  be  held 
accountable  to  the  creditors  for  aU  the  merchan- 
dise coming  into  his  possession  by  virtue  of  the 
sale,  with  a  proviso  that  nothing  in  the  act  shall 
be  construed  to  give  any  creditor  any  right  to 
or  lien  on  any  merchandise  except  the  goods  sold 
by  such  crc<litor,  does  not  prevent  an  attachment 
of  the  goods  in  the  hands  of  the  buyer ;  the  rem- 
edy there  given,  when  construed  with  the  proviso, 
as  it  must  be  since  a  proviso  is  to  restrict  or 
restrain  the  preceding  portion  of  the  statute  of 
which  it  forms  a  part,  being  given  only  to  those 
creditors  who  are  able  to  identify  the  goods  sold 
by  them. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  065-667;  Dec  Dig. 
'8=>228. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proviso.] 

4.  Fraudulent  Conveyances  <&=22S— Reme- 
dies OF  Selleb — Bulk  Sales  Act— Inooh- 
sisTENT  Remedies. 

The  remedies  by  attachment,  under  section  1, 
Bulk  Sales  Act  and  by  receivership  in  favor  of 
creditors  who  can  identify  goods  sold  by  them, 
under  section  2  are  not  inconsistent  since  the 
attaching  creditors  must  be  limited  to  a  rem- 
edy against  those  goods  which  are  not  identified 
by  some  seller  or  to  the  excess  of  the  identified 
goods  over  the  claims  of  the  sellers. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §S  6C5-667;  Dec  Dig. 
«=>228.]       ^ 

5.  Appeal  and  Ebro&  «=»170(2)— Pbesertiko 
Questions  Below— Necesbitt  of  Excep- 
tion—Constitutiokal  Question. 

A  garniahe&  who  took  no  exception  to  the 
overruling  by  the  trial  court  of  his  contention 
that  the  statute  uuder  which  plaintiff  was  pro- 
ceeding was  unconstitutional,  cannot  raise  the 
constitutional  question  on   appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  108T,  1038;  Dec  Dig.  «=> 

170(2).] 


AssFor  other  cases  see  same  topic  and  KBT-NUHBER  In  all  Ker-Numbered  OlseiU  and  Indue* 
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6.  JuDcnacsT  •a»l7(ll)  — JtrDaKEira  bt  Db- 
rAinur— CoNBTBucTivs     Skbtiob— G-.AsmsH- 

MEHT. 

In  attachment  against  a  nonresident  served 
only  by  publication,  where  no  property  was 
seized  and  the  garnishee  denied  posaesaing  any 
property  of  the  defendant,  it  was  improper  to 
render  judgment  by  default  against  defendant 
before  finding  that  the  garnishee  possessed  prop- 
erty belonging  to  defoidant,  since  the  court 
"would  have  no  Jnriadictioii  over  defendant  unless 
the  garnishee  possessed  such  property. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  33;   Dec.  Dig.  «=>17(11).] 

Appeal  from  Circuit  Court,  Adair  County; 
C.  D.  Stewart,  Judge. 

Attachment  proceedings  by  the  Biley  Penn- 
sylvania  Oil  Company  against  Thomas  W. 
Symmonds,  In  which  Marvin  Tritch  was  gar- 
nlsheed.  Judgment  for  the  garnishee,  and 
plaintiff  appeals.  Reversed  and  remanded, 
■with  directions. 

Hlgbee  &  Mills,  of  Kirksville,  for  appellant. 
Weatherby  &  Frank,  of  KlrksvlUe,  lor  re- 
spondent. 

E:UjISON,  p.  J.  Defendant  Symmonds 
owned  a  stock  of  merchandise  and  was  In- 
debted to  plaintiff.  He  sold  the  stock  In  bulk 
to  Tritch.  Neither  of  tbem  complied  with 
the  sales  in  bulk  statute  In  liaws  1913,  p.  163. 
Plaintiff  brought  an  action  by  attachment 
and  garnished  Tritch.  The  trial  court 
found  for  Tritch,  and  plaintiff  comes  here 
for  relief. 

The  case  invcdves  a  oonstructlom  of  the 
statute  ]u8t  mentioned.  It  is  provided  In  sec- 
tion 1  that  any  sale  of  the  whole  or  greatci 
part  of  a  stock  of  merchandise,  otherwise 
than  in  regular  course  of  trade,  shall  be 
fraudulent  and  void  as  against  all  creditors 
of  the  vendor,  unless  the  vendee  seven  days 
before  the  sale  obtains  from  the  vendor  a 
written  statement,  under  oath,  of  all  of  his 
creditors  with  the  amount  due  to  each;  and 
the  vendee  shall  then,  at  least  seven  days  be- 
fore taking  possession  or  paying  therefor,  no- 
tify each  of  these  creditors  of  the  proposed 
sales,  by  telegraph  or  registered  latter.  The 
section  contains  a  proviso  that  if  the  vendor 
delivers  to  the  vendee  a  written  waiver  of 
these  requirements  by  tlie  creditors,  contain- 
ed in  the  verified  statement,  the  statute  will 
not  apply. 

Section  2  of  the  act  provides  that  any  ven- 
dee who  shall  conform  to  the  provisions  of 
this  act  shall  not  be  beld  In  any  way  account- 
able to  any  creditor  of  the  vendor  for  any  of 
the  merchandise  that  has  come  into  the  pos- 
session of  the  vendee  by  virtue  of  said  sale, 
"but  any  vendee  who  shall  fraudulently  fail 
or  refuse  to  comply  with  tlie  provisions  of 
this  act,  shall  upon  application  of  any  of  the 
creditors  of  the  vendor  become  a  receiver  and 
be  held  accountable  to  such  creditors  for  all 
the  merchandise,  •  *  •  that  have  come 
into  his  possession  by  virtue  of  said  sale." 
Then,  Immediately  following,  1«  this  prorlsot 


"Provided,  however,  that  nothing  In  this  act 
shall  be  so  construed  as  to  give  any  creditor, 
•  *  •  any  right  to,  or  lien  on  any  merchan- 
dise, •  *  •  except  the  goods  sold  •  •  • 
by  such  creditor." 

Section  4a  provides  that  no  proceeding  at 
law,  or  in  equity,  shall  be  brought  against 
any  vendee  to  invalidate  any  sale  after  the 
expiration  of  90  days  from  date  of  delivery 
to  such  vendee. 

We  gather  from  the  record  that  the  trial 
court  was  of  the  opinion  that,  notwithstand- 
ing in  making  the  sale  the  provisions  of  this 
statute  were  Ignored,  yet  under  facts  appear- 
ing in  evidence  there  was  a  waiver  by  plain- 
tiff, or,  stated  another  way,  there  was  an 
estoppel  against  plaintiff  which  deprived  It 
of  the  right  to  invoke  such  statute.  The 
facts  bearing  on  such  supposed  waiver,  or 
estoppel,  are  that  one  Few  was  plaintiff's  local 
sales  agent,  who  also  collected  for  bills  he  sold, 
and  that  he  knew  of  the  sale  "a  week  or  ten 
days  before  it  took  place,"  and  was  told  (ver- 
bally) by  Tritch  to  "  look  after  his  account," 
when  he  replied  that  he  had  "a  check  for  a 
part  of  it  and  there  was  only  a  small  amount 
left" ;  that  thereupon  Tritch  paid  Symmonds 
all  but  $500  of  the  purchase  money,  such  sum 
being  the  unpaid  bills  to  other  creditors,  not 
including  any  of  plalntilTs  bill;  that  after- 
wards it  developed  that  the  check  given  to 
Few  was  worthless. 

The  evidence  in  plaintiffs  behalf  tended  to 
show  that  the  verbal  notice  to  Few  was  not 
until  after  the  sale  and  delivery  to  Tritch. 
It  Is  stated  that  both  Symmonds  and  Tritch 
have  absconded. 

It  is  thus  seen  that  the  statute  has  not  been 
complied  with  In  any  particular.  The  spe- 
cific provisions  of  the  law  as  to  written  lists 
of  creditors  verified  by  affidavit,  and  written 
notice  to  such  creditors  within  certain  times, 
were  no  doubt  made  to  avoid  such  disputes 
and  trouble  that  this  case  has  developed. 

[1]  The  statute  (section  1)  makes  but  one 
provision  for  a  waiver  of  Its  terms,  and  that 
must  be  a  written  one  from  the  creditors.  It 
is,  however,  unnecessary  to  say  whether  any 
other  kind  of  waiver  could  be  made,  or  es- 
toppel Invoked,  since,  in  this  case,  the  acts  of 
Few  claimed  to  constitute  a  verbal  waiver, 
were  the  acts  of  an  unauthorized  person.  A 
local  sales  agent  has  no  authority,  by  virtue 
of  that  employment,  to  waive  the  provisions 
of  the  act.  Kight  v.  Stephen  Shoe  Co.,  137 
6a.  493,  486,  73  S.  E.  740. 

[2]  But  it  is  insisted  by  counsel  that  the 
bulk  sales  act  cannot  be  Invoked  or  applied 
by  an  ordinary  action  of  attachment  provided 
for  by  the  general  statutes.  We  do  not  doubt 
tiiat  It  can.  Under  the  attachment  statute 
(section  2294,  R.  S.  1909),  a  fraudulent  con- 
veyance by  the  debtor  as  against  creditors  is 
ground  for  attachment ;  and  a  conveyance  In 
defiance  of  the  bulk  sales  act  Is  declared  to  be 
a  frandolent  conveyance  as  against  creditors. 


^s»For  otber  case*  see  lain*  toplo  aad  KBT-NUMBBR  In  all  Kay-Numbsred  DlgaaU  and  Indezu 
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and  tbns,  by  Its  own  terms,  becomes  a  cause 
ot  attachment. 

The  act  has  been  construed  In  this  state  as 
furnishing  an  additional  character  of  fraudu- 
lent conveyance  for  which  an  attachment  may 
be  had  under  the  general  statute.  Supply  Co. 
V.  Smith,  182  Mo.  App.  212,  167  S.  W.  649. 
In  that  case,  in  the  opinion  of  Judge  Farriug- 
ton,  supplemented  by  the  concurrence  of 
Judge  Sturgls,  is  to  be  found  a  most  interest- 
ing discussion  of  the  entire  question.  Their 
conclusion  that  an  attachment  may  be  had  is 
in  keeping  with  the  views  expressed  in  states 
with  similar  statutes  to  section  1  of  our  act. 
Sfusselman  Grocer  Co.  t.  Eidd,  151  Mich.  478, 
115  N.  W.  409 ;  Kohn  v.  Fishbach,  36  Wash. 
68,  78  Pac.  199,  104  Am.  St  Sep.  941 ;  Car- 
starphen  Warehouse  Co.  v.  Fried,  124  Ga. 
544,  52  S.  B.  598;  Interstate  Bubber  Co.  t. 
Kaufman,  98  Neb.  662, 153  N.  W.  685. 

It  seems  to  us  that  the  meaning  of  the  stat- 
ute is  that  a  vendee  who  buys-  and  obtains 
possession  of  merchandise  in  bulk,  without 
ascertaining  the  vendor's  creditors  and  noti- 
fying them  as  required  by  the  statute,  be- 
comes a  trustee  for  such  creditors,  and  liable 
to  them  in  the  proportion  of  their  respective 
claims;  that  is,  be  is  liable  as  such  trustee 
to  all  who  may,  in  obedience  to  section  4a 
of  the  act,  institute  their  proceeding,  within 
the  90  days  from  the  day  be  accepted  de- 
livery of  the  property.  After  the  expiration 
of  that  limited  period,  he  cannot  be  disturb- 
ed in  bis  purchase  so  far  as  any  violation 
of  that  act  is  concerned. 

The  latter  section  is  broad,  applying  against 
the  creditor  whether  he  has  been  notified  or 
not ;  for,  if  not  notified,  it  is  'justly  assumed 
that  the  limited  period  is  sufficient  time  for 
all  diligent  creditors  to  have  learned  of  what 
has  taken  place.  The  Intention  of  the  statute 
Is  to  preserve  an  equality  among  the  creditors 
under  section  1,  during  the  period  limited  for 
proceedings  against  the  sale,  and  thereby 
prevent  a  race  for  preference  which  might 
otherwise  result. 

We  do  not  mean  to  be  understood  as  say- 
ing that  an  attachment  is  the  only  remedy  un- 
der section  1,  for  it  has  been  held  that  a  pro- 
ceeding on  execution  may  be  had  (Mutz  v. 
Sanderson,  94  Neb.  293, 143  N.  W.  302;  Dick- 
inson V.  Harbison,  78  N.  J.  Law,  97,  72  Atl. 
941,  and  by  a  bill  in  equity  (Scheve  v.  Van- 
derkolk,  97  Neb.  204, 149  N.  W.  401).  Though 
in  Georgia  It  was  held  that,  in  cases  where 
the  legal  remedy  was  complete  without  the 
aid  of  equity,  the  latter  would  be  denied; 
and  that  would,  perhaps,  be  the  view  of  oar 
courts. 

[S]  One  of  the  reasons  urged  why  an  at- 
tachment should  not  be  had  is  that  section  2 
al  the  act  (which  we  bave  above  set  ont), 
providing  for  a  receiver,  controls  the  pro- 
visions of  section  1,  and  is  the  only  remedy 
which  may  be  had.  We  think  with  the 
Springfldd  Court  of  Appeals^  In  Sividy  do. 


V.  Smith,  supra,  that  the  section  in  no  way 
afFects  the  right  to  an  attachment.  The  first 
clause  of  section  2  could  as  well  have  been 
left  ouL  It  only  adds  emphasis  to  what  we 
would  have  known  without  it;  that  is,  that 
the  vendee  who  compMed  with  the  act  should 
have  his  goods  without  being  accountable 
to  any  creditor.  But  the  second  clause,  de- 
claring that,  if  he  fraudulently  failed  or  re- 
fused to  comply  with  the  act,  he  thereby,  on 
the  application  of  any  creditor,  became  a  re- 
ceiver, does  provide  for  a  certain  class  of 
creditors  another  remedy  than  attachment 
When  read  in  connection  with  the  proviso, 
as  it  must  be,  it  provides  for  that  class  of 
creditors  who  may  apply  for  Its  benefits  if 
they  are  able  to  Identify  the  articles  they 
sold  to  the  vendor.  The  8ectl<m  without  the 
proviso  is  that  the  vendee  who  has  failed 
to  comply  with  the  statute  shall  be  held  ac- 
countable to  those  creditors  who  may  ap- 
ply "for  all  the  merchandise";  but  the  pro- 
viso qualifies  that  expression  by  saying,  in 
effect,  that  the  vendee  shall  be  liable  "for 
all  the  merchandise  sold  and  delivered  by 
such  creditor."  A  "proviso,"  says  Judge 
Graves  in  Brown  ▼.  Patterson,  224  Mo.  639, 
658,  124  S.  W.  1,  6,  is  "to  restrict  or  restrain 
the  preceding  portion  of  the  statute  of  which 
it  forms  a  part"  Continuing,  the  Judge 
quotes: 

"  'A  proviso  in  a  grant  or  enactment  is  some- 
thing taken  back  from  the  power  first  declared. 
The  grant  or  enactment  is  to  read,  not  as  if  the 
larger  power  was  ever  p;iven,  but  as  if  no  more 
was  ever  given  than  is  contained  within  tb« 
terms  or  bonds  of  the  proviso.' " 

Applying  this  to  the  statute  under  review, 
we  find  that  the  remedy  under  section  2  la 
only  open  to  that  class  of  creditors  who 
may  be  able  to  identify  the  goods  sold  by 
them  and  upon  which  their  claim  is  founded. 
The  vendee^  under  this  section.  Is  only  ac- 
countable to  "such  creditors"  as  make  ap- 
plication asking  that  he  be  held  to  be  a  re- 
ceiver. 

[4]  Viii  think  that  sections  1  and  2  are  not 
open  to  the  criticism  of  being  inharmonious; 
for,  if  some  creditors  attached  under  section 
1,  and  others,  who  could  identify  their  goods, 
applied  for  a  receivership  so  as  to  segregate 
them,  their  vendor's  Hen  (If  It  may  be  so 
called)  could  be  enforced  against  such  goods, 
and  the  ordinary  attaching  creditors  could 
proceed  against  those  not  identified  and  any 
excess  of  those  segregated  over  the  amount 
of  the  claim  of  the  identifying  creditor.  Dif- 
ferent Interests  ought  easily  to  be  adjusted 
by  the  court.  Aside  from  this  provision,  we 
have  no  recognition  in  this  state  of  a  vendor's 
lien  on  personal  property.  The  nearest  pref- 
erence we  have  given  a  vendor  Is  found  in 
section  2191,  declaring  that  such  property 
shall  not  be  exempt  from  execution  for  the 
purchase  price.  In  several  other  states  "the 
sales  in  bulk"  statute  contains  a  section  like 
our  section  2,  except  the  proviso.  See  copy 
of  Michigan  statute  set  out  In  Mnsselman 
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Co.  T.  Kldd,  Dater  Co.,  151  Mldh.  478,  US  N. 
W.  409. 

[S]  The  garnishee  claims  that  the  act  Is 
onconstltutional.  He  made  that  point  In  the 
trial  conrt.  It  was  OTerruled,  and  he  ac- 
quiesced by  falling  to  preserve  an  exception, 
and  must  therefore  be  held  to  have  aban- 
doned It  In  State  ez  rel.  t.  Smith,  176  Mo. 
44,  75  S.  W.  468,  the  relator  raised  a  consti- 
tutional point  which  the  trial  court  over- 
ruled, but  afterwards  decided  the  case  in  the 
relator's  favor.  This  Judgment  was  reversed 
on  appeal  of  the  other  party  to  this  court 
The  relator  then  sought  to  bare  the  case  cer- 
tified to  the  Supreme  Court  on  account  of  the 
constitutional  question;  but  that  court  held 
that  he  should  have  excepted  to  the  trial 
court's  ruling,  and  saved  the  point  for  re- 
view in  some  appropriate  manner. 

[6]  Finally,  an  Important  point  of  prac- 
tice has  been  presented.  It  appears  that  am 
order  of  publication  was  talcen  against  de- 
fendant and  the  attachment  writ  put  in  the 
hands  of  the  sherlfC,  who  served  it  by  sum- 
moning the  garnishee  and  making  due  re- 
turn of  the  writ  Then  plaintiff,  relying  upon 
the  law  as  stated  in  Hauptman  &  Co.  t. 
Whittle,  85  Mo.  App.  188,  took  judgment  by 
default  against  defendant  which  was  made 
final  after  hearing  the  testimony  in  proof  of 
his  account;  the  amount  to  be  levied  and 
made  out  of  defendant's  goods  "attached  in 
the  hands  of  the  garnishee,  Tritch."  But  at 
this  time  it  had  not  been  ascertained  that 
Tritch  bad  any  of  defeudaiit'a  goods  in  his 
possession,  and  afterwards,  in  answer  to  in- 
terrogatories, he  denied  tliat  he  bad.  It 
appears  tiiat  cm  order  of  publication  and  at- 
tachment, with  no  appearance  by  the  defend- 
ant, and  no  property  which  has  been  seized, 
the  court  has  no  Jurisdiction  except  what 
it  may  get  from  the  res  in  any  garnishment 
that  may  Iiave  been  served.  Mercantile  Co. 
V.  Bettles,  68  Mo.  App.  384;  Typewriter  Ca 
V.  Cash  Register  Co.,  166  Mo.  App.  88,  108, 
135  S.  W.  992.  It  therefore  seems  to  be  ir- 
regular to  enter  a  Judgment  against  the  de- 
fendant which  is  only  to  be  made  out  of 
the  property  in  the  hands  of  the  garnishee^ 
before  it  is  known  that  there  is  anything  in 
his  hands;  and,  unless  it  turns  out  that  he 
has  defendant's  property,  there  I)elng  no  per- 
sonal service  or  appearance,  the  court  has  no 
Jurisdiction. 

We  will  therefore  reverse  the  Judgment 
and  remand  the  canse,  with  directions  to  set 
aside  the  Judgment  rendered  against  defend- 
ant Symmonds  on  the  24th  of  May,  1915, 
and  to  enter  of  record  a  finding  that  the 
garnishee,  Tritch,  has  the  property  In  con- 
troversy in  his  hands  liable  to  garnishment, 
and  that  it  has  t>een  garnished  by  the  sheriff. 
Then  enter  the  Judgment  against  defendant 
Symmonds,  and  then  enter  the  appropriate 
Judgment  against  Tritch,  the  garnishee.  All 
eoncnr. 


YOUNG  V.  DUNIAP.    (No.  12034.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Dec. 
SO,  1916.) 

1.  Appeal  and  £bbob    «=>9e9— Bjivibw   — 

SCFFICIXNCT  OT  EVIDENCE— EVIDENCX  CON- 
SIDBBED. 

In  passinf  on  the  objection  that  the  verdict 
for  plamtiff  is  not  supported  by  the  evidence 
because  plaintiff's  evidence  was  incredible  and 
contrary  to  the  physical  facts,  the  appellate 
court  need  examine  only  plaintiff's  evidence,  to- 
gether with  the  physical  tacts  disclosed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3887;   Dec.  Dig.  <8s>988.] 

2.  Evidence  ^=!>588— Use  of  Stbeets— Auto- 
uoBiLE  Collision  —  StTFFiciENCT  or  Evi- 

'DENCE.i 

In  an  action  for  injuries  resulting  from  an 
automobile  collision  at  the  intersection  of  two 
streets,  plaintiff's  evidence  held  not  so  incredible 
or  so  inconsistent  with  the  physical  facts  as  to 
be  insufficient  to  support  a  verdict  in  her  favor. 
[Ed.  t  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $  2437:  Dec.  Dig.  <g=5588;  Wit- 
nesses, Cent  Dig.  §  1164.] 

3.  MlTNXCIPAL    COBPOBATIONS    ^=>706(S)— USK 

OF    Stbexts— Automobile    CoixittoN— In- 

SIBCCXiaNS. 

In  an  action  for  injuries  resulting  from  an 
automobile  collision,  where  the  petition  charged 
that  defendant  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  plaintiff  and  the 
automobile  in  which  she  was  riding  in  a  position- 
of  peril  in  front  of  defendant's  automobile  in 
time,  by  the  exercise  of  ordinary  care,  to  have 
stopped  or  slaclcened  his  speed  or  have  turned  to 
one  side  and  thereby  avoided  the  collision,  an 
instruction,  which  authorized  a  finding  for  plain- 
tiff if  her  position  when  seen  was  anywhere  with- 
in the  intersection  of  the  streets,  was  erroneous 
as  ignoring  the  allegations  of  the  petition. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec  Dig.  <8=> 

706(8).] 

4.  TBIAL    9=>261<1>— IN8TBT70TIOHS— APFLIOA- 

bilitt  to  Plbadinos. 
An  instruction  should  not  be  broader  than 
the  petition,  whatever  may  be  the  scope  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S:  687,  688,  594 ;    Dec.  Dig.  «=»251(1).] 

6.  Appeal   and    Ebbob   «=s>662Q)— Automo- 
bile    Collision— Evidence— Obdinancb— 

BSCOBD. 

An  ordinance,  which  the  record  showed  was 
not  In  force  until  six  months  after  the  collision 
in  which  plaintiff  was  injured,  cannot  be  con- 
sidered in  an  action  for  the  injuries  notwith- 
standing plaintiff's  claim  that  there  was  a  mis- 
take in  the  date  as  shown  by  the  record,  and  the 
testimony  of  the  deputy  city  clerk  that  the 
ordinance  was  in  force  at  the  time  of  the  colli- 
sion, which  was  Qualified  by  a  statement  that 
tile  ordinance  would  show. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2850 ;   Dec  Dig.  <S=»662(1).] 

6.  Appeal  and  Ebbor  (3=s3209(5)— Admission 
OF  Evidence— Failube  to  Object— WEionx 
OF  Evidence. 
The  failure  of  a  party  to  object  to  the  ad- 
mission in  evidence  of  an  ordinance  not  in  force 
when  the  accident  occurred  does  not  preclude 
him  from  insisting  that  it  was  of  no  weight  in 
the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1290 ;   Dec.  Dig.  «s>200(6).] 
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7.  Municipal  Oorpobations  <&=>592(1)— Use 
or  Stbeets — Validity  of  Ordinance. 

An  ordinance,  providing  tliat  automobiles 
should  not  be  driven  on  the  city  streets  at  a 
rate  which  is  not  careful  and  prudent,  and  pro- 
viding that  certain  rates  in  different  places 
should  be  presumed  not  careful,  is  a  proper  ex- 
ercise of  the  city's  police  power  to  regulate  the 
speed  of  vehicles  on  its  streets,  and  is  not  in- 
valid as  an  attempt  to  prescribe  what  shall  be 
presumptive  evidence  in  the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1311;  Dec.  Dig., 
<8=»^(1).] 

8.  Municipal  Cobpobations  <8=>705(4)— 'Dse 
OP  Stheets — Obdinance — Pboviso. 

In  an  ordinance  declaring  that  automobiles 
should  not  be  driven  on  the  city  streets  at  a  rate 
which  is  not  careful  and  prudent  and  prescribing 
that  certain  rates  at  different  places  shall  be 
presumed  not  careful,  with  a  proviso  that  In 
passing  a  street  intersection  the  rate  of  speed 
shall  not  exceed  10  miles  per  hour  when 
any  person  or  other  vehicle  is  in  clanger,  the 
proviso  must  be  connected  with  the  rest  of  the 
section  and  does  not  make  an  excess  over  10 
miles  per  hour  absolute  negligence,  but  only 
presumptive  evidence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  {§  1615,  1616;  Dec. 
Dig.  «=»705(4).] 

9.  Appeal  and  Ebrob  <S=>1064(2)— Habmless 
Error— Instructions  Cured  bt  Evidence. 

Error  in  instructing  that  a  speed  in  excess 
of  10  miles  per  hour  at  such  a  street  interaeq- 
tion  was  negligence  was  harmless,  where  there 
was  no  evidence  which  would  excuse  the  excess 
speed  so  as  to  overcome  the  presumption  created 
by  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f$  4221,  4222;  Dec.  Dig.  «=► 
1064(2) ;  Trial,  Cent.  Dig.  S|  525,  553.] 

10.  Evidence       «=».S59(1)  —  Photogbaphs — 
Change  oe  Condition. 

In  an  action  for  injuries  resulting  from  an 
automobile  collision,  pictures  of  defendant's  ma- 
chine, which,  in  connection  with  his  testimony, 
were  illustrative  of  the  cause  of  the  accident, 
were  admissible,  though  the  condition  of  the 
machine  had  been  necessarily  changed  in  order 
that  it  might  be  taken  home,  since  the  effect  of 
such  changes  conld  be  brought  out  by  cro«s- 
examination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1509 ;  Dec.  Dig.  «=»359(1).] 

11.  BviDKNCK  «=»528(1)— Expert  TKstimont 
— Manneb  op  Collision. 

In  an  action  for  injuries  resulting  from  an 
automobile  collision,  testimony  of  experts,  who 
examined  the  breakage  and  marks  on  defendant's 
car,  as  to  the  manner  of  collision,  is  admissible. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  23.'?5,  2336;  Dec.  Dig.  «=>528(1).] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
ty;  Frank  G.  Johnson,  Judge. 

Action  by  Mary  Yonng  against  Ike  B.  Dun- 
lap.  Judgment  for  the  plaintiff,  and  defend 
'  ant  appeals.    Reversed  and  remanded. 

John  B.  Wilson,  Robinson  &  Goodrich,  and 
Martin  J.  O'Donnell,  all  of  Kansas  City,  for 
appellant.  Strother  &  Campbell,  of  Kansas 
City,  for  respondent. 

ELUSON,  P.  J.  Plaintiff's  action  was  In- 
stituted to  recover  damages  for  personal  in- 
Jury  received  In  a  collision  between  an  auto- 
mobile being  driven  by  ber  husband  and  one 


being  driven  by  defend^t     Sbe  recovered 
Judgment  In  the  circuit  court. 

[1 1  Defendant's  first  objection  to  the  Judg- 
ment is  that  the  verdict  upon  whldi  it  was 
rendered  Is  not  supported  by  the  evidence  In 
the  case.  In  passing  upon  that  question,  we 
need  only  examine  the  evidence  given  In 
plaintiff's  behalf,  together  with  the  physical 
facts  disclosed. 

[21  That  a  collision  occurred,  at  11  o'dodi 
at  night,  between  the  two  machines  at  the  In- 
tersection of  Bmsh  Creek  Boulevard  and 
Rock  Hill  Boulevard  in  Kansas  City,  while 
plaintiff  was  being  driven  north  on  Bock  Hill 
Boulevard  and  defendant  driving  east  on 
Brush  Creek  Boulevard,  is  not  dlspnted ;  but 
which  car  was  run  Into  the  other,  and  wUch 
party  was  at  fault,  is  made  a  matter  of 
sharp  contest  In  briefs,  printed  and  oral  ar- 
guments. Plaintiff's  machine — ^that  Is,  the 
machine  In  which  she  was  being  driven — ^was 
much  the  smaller  and  lighter  of  the  two. 
The  rubber  tire  on  her  machine  was  a  33- 
Indi  tire,  while  defendant's  was  a  37-lnch. 
Defendant  on  bis  way  east  was  mnning 
slightly  downgrade  from  35  to  60  miles  per 
hour,  while  plaintiff's  machine  was  going 
upgrade  at  the  rate  of  10  or  12  miles.  We 
think  the  greater  rate  stated  for  the  former 
machine  was  exaggerated,  bnt  It  Is  (dear  that 
the  Jury  were  authorized  to  believe  It  was 
under  high  speed.  Plaintiff's  husband  first 
observed  defendant  coming  east  on  Brash 
Creek  when  the  latter  was  about  150  feet 
away,  and  this  was  as  the  former  "was  en- 
tering the  street" ;  that  is,  was  entering  into 
the  intersection  of  the  two  streets.  The  col- 
lision was  at  the  center.  The  streets  were 
50  feet  in  width,  so  that,  while  plaintiff  was 
running  25  feet  to  the  center,  defendant  ran 
160  feet  to  the  same  point.  When  plalntitTs 
husband  observed  a  collision  was  imminent, 
he  attempted  to  turn  from  hla  northern 
course  to  the  northeast,  which  bad  the  ef- 
fect of  throwing  his  left  or  west  front  wheel 
at  an  outward  angle  from  the  body  of  the 
car,  when  defendant  crashed  into  his  car 
dragging  it  near  20  feet  before  3tOK>iDg.  The 
right  front  wheel  of  defendant's  car  caught 
in  between  the  left  front  wheel  of  plaintUTs 
and  plunged  over  the  axle,  breaking  down  the 
wheel,  and  Into  the  engine  shield.  It  was 
so  wedged  into  plaintiff's  car  that  It  required 
considerable  effort  to  get  them  apart  Piec- 
es of  rubber  were  found  In  the  engine  shield 
on  plaintiff's  car  In  the  track  of  plaintltrs 
wheel.  The  right  footboard  of  defendant's 
car  was  broken  by  the  collision  and  also  in 
getting  the  cars  apart 

The  trend  of  a  great  part  of  defendant's 
suggestions  and  argument  is  to  the  effect  that 
the  matters  stated  in  testimony  In  plaintiff's 
behalf  for  proof  of  her  case  are  so  Incredible 
and  unreasonable  that  they  should  not  be  be- 
lieved. While  some  statements  made  in  tes- 
timony may  be  exaggerated,  and  some 
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parlsons  may  not  be  apt,  the  general  evidence 
In  support  of  her  case  Is  reasonable  in  its  ap- 
pearance and,  if  credited  by  a  Jury,  would 
entitle  her  to  a  verdict.  The  question  on  a 
challenge  to  a  plaintiff's  case  should  not  be 
whether  some  paits  of  the  testimony  are 
incredible,  but,  rather,  whether  the  whole  ev- 
idence, considered  In  its  entirety, '  embraces 
sufficient  fact  to  make  out  a  case.  But  the 
principal  attack  on  the  case  Is  based  on  the 
ground  that  the  evidence  In  plaintiff's  behalf 
embraces  what  has  become  to  be  known  as 
"physical  facts,"  which  it  is  said  overthrow 
the  story  of  the  occurrence  as  detailed  by  the 
witnesses  In  her  behalf.  We  have  carefully 
examined  this  phase  of  the  case  and  find 
that  defendant's  position  Is  not  sustained  by 
the  record.  The  testimony  for  plaintiff  clear- 
ly shows  the  conditions  leading  immediately 
to  the  collision,  and  there  is  nothing  unrea- 
sonable on  the  face  of  it.  Nor  is  the  manner 
of  the;  collision  Itself  unbelievable.  As  we 
have  already  stated,  plalntifTs  husband,  In 
the  smaller  car  at  slow  speed,  attempted  to 
avoid  defendant's  rapidly  oncoming  larger 
car  at  high  speed,  by  turning  to  the  right, 
thus  exposing  the  side  of  his  car  at  an  angle, 
and  defendant  crashed  into  it  by  going  over 
the  front  axle,  crushing  the  front  wheel,  and 
breaking  Into  the  light  metal  shield  of  the 
engine.  It  serves  no  purpose,  after  verdict, 
to  discuss  the  condition  of  defendant's  car. 
That  was  a  question  for  the  Jury.  The  fact 
that  a  car  may  appear  to  be  wrecked  does 
not  conclusively  show  that  it  was  not  the 
offending  machine  in  the  collision.  We  con- 
clude the  trial  court  rightly  held  the  case  to 
be  for  the  Jury. 

[3,  41  Very  properly,  there  were  not  many 
Instructions  In  the  case;  but  there  was  se- 
rions  error  in  some  of  these.  The  petition 
charged  that  defendant  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen,  plain- 
tiff and  the  automobile  in  which  she  was 
riding  "in  a  position  of  peril  in  front  of  de- 
fendant's automobile  in  time  by  the  exercise 
of  ordinary  care  to  have  stopped  or  slacken- 
ed the  speed,  or  to  have  turned  to  one  side," 
and  thereby  avoided  the  collision,  etc.  It 
wlU  be  noticed  that  the  position  in  which 
plaintiff  was  alleged  to  be,  and  the  peril  in 
which  she  was  charged  to  be,  and  the  posi- 
tion in  which  it  is  alleged  defendant  could 
have  seen  her,  are  in  front  of  his  machine. 
Instruction  No.  1  for  plaintiff  Ignores  these 
allegations  in  toto,  and  authorizes  a  finding 
for  plaintiff  if  plaintiffs  position  was  any- 
where within  the  intersection  of  the  streets. 
This  is  not  a  mere  tedinlcal  objection  when 
It  is  remembered  that  the  collision  was  in 
the  nighttime  when  one  might  very  easily  see 
an  object  in  bis  front,  yet  he  might  not  be 
able,  the  situation  considered,  to  see  an  ob- 
ject approaching  from  one  side.  The  instruc- 
tion should  not  be  broader  than  the  peti- 
tion, whatever  may  be  the  scope  of  the  evi- 
dence.    Scrivner  t.  Bailroad,  260  Mo.  421, 


432,  16»  g.  W.  83 ;  Degonie  ▼.  Bailroad,  224 
Mo.  664,  689,  123  S.  W.  807;  Ruch  v.  Pryor, 
IfiO  S.  W.  1(»7  (decided  this  term),  and  other 
cases  dted  by  defendant.  As  adding  em- 
phasis to  the  substantial  nature  of  this  ob- 
jection to  the  instruction,  we  think  the  Jury 
could  very  well  have  believed  from  the  evi- 
dence that,  after  defendant  discovered  (and 
there  is  where  his  culpability  must  lie)  plain- 
tiff's machine  in  front  of  his,  be  had  not 
time  to  avoid  the  collision. 

[6]  Plaintiff  pleaded  an  ordinance  of  the 
dty  regnlating  the  speed  of  automobiles  ap- 
proaching intersecting  streets.  The  occur- 
rence in  controversy  transpired  on  the  night 
of  the  18th  of  December,  1913 ;  while  the  or- 
dinance introduced  was  not  adopted  and  in 
force  until  Bie  following  July.  From  this  It 
is  manifest  that  it  should  not  have  had  any 
place  in  the  case. 

But  plaintiff  insists  that  the  date  of  the 
ordinance  must  have  been  a  mistake  of  the 
stenographer,  or  of  the  deputy  city  clerk,  who 
was  the  witness  with  the  ordinance  in  his 
possession.  It  wo«ld  put  the  determination 
of  cases  fn  appellate  courts  In  great  peril  if 
we  were  to  allow  a  statement  of  that  nature 
to  overturn  the  facts  set  forth  in  the  record. 
The  record  is  absolute  verity  to  us.  White 
V.  Railroad,  178  S.  W.  88.  Again,  It  Is  said 
that  the  deputy  clerk  testified  that  he  thought 
the  ordinance  was  in  force  on  the  IRth  of 
December,  1913.  But  he  likewise  qualified 
that  statement  by  saying  that  the  ordinance 
would  show.  If  he  had  made  the  flat  verbal 
statement  of  time  when  the  ordinance  was 
in  force,  we  do  not  see  how  that  should  be 
allowed  to  control  the  ordinance  itself  which 
was  there  present. 

[6]  But  plaintiff  suggests  that  defendant 
did  not  object  to  the  ordinance  when  it  was 
offered.  This,  however,  ought  not  to  be  tak- 
en as  an  admission  of  the  effect  of  the  ordi- 
nance. When  no  objection  is  made  to  an 
offer  of  evidence,  the  silent  party  cannot 
make  error  out  of  Its  being  admitted ;  but 
that  does  not  preclude  him  from  Insisting  on 
Its  real  weight,  force  or  effect 

[7]  Upon  retrial,  the  failure  of  the  ordi- 
nance to  apply  to  the  time  of  the  collision 
may  be  cured  by  some  means,  and  we  will 
therefore  answer  another  objection  made  to 
its  control  or  effect  upon  the  case.  The  ordi- 
nance provides  that  all  automobiles  shall  be 
driven  "in  a  careful  and  prudent  manner  and 
at  a  rate  of  speed  that  will  not  endanger 
the  property  or  life  or  limb  of  another; 
provided  that  driving  in  excess  of  the  follow- 
ing rates  of  speed  for  a  distance  of  more 
than  two  hundred  feet  shall  be  presumptive 
evidence  of  driving  at  a  rate  of  speed  which 
Is  not  careful  and  prudent."  This  is  follow- 
ed by  certain  rates  at  different  places,  and 
then  follows  this  proviso: 

"Provided  however  that  in  passing  any  street 
intersection  within  the  limits  of  the  city,  the 
rate  of  speed  shall  not  exceed  ten  miles  per  hour 
when  any  person  or  vehicl«  is  upon  said  inter- 
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aecdon  with  whom  or  with  which  there  is  or 
may  be  danger  of  collision." 

Defendant's  point  against  this  provlsioin  is 
that,  In  assuming  to  regulate  what  shall  be 
presumptive  evidence,  It  usurps  power  be- 
l<»iglng  to  the  state  only;  that  is,  in  prescrib- 
ing what  shall  be  considered  presumptive  evi- 
dence, the  dty  has  invaded  the  right  of  the 
courts  to  be  governed  by  the  ordinary  law 
of  the  state  and  the  procedure  of  such  courts 
in  the  administration  of  Justice.  We  con- 
cede, of  course,  that  a  city  has  no  power 
to  do  that;  but  we  think  it  has  not  been  at- 
tempted by  the  ordinance  in  question.  The 
wording  of  the  ordinance  is  peculiar,  but  the 
evident  meaning  of  it  is  that  it  prescribes 
tdiat  speed  shall  be  careful  and  prudent.  It 
then  prescribes  rates  of  speed  which  will 
l>e  presumed  not  to  be  careful  and  prudent. 
Now  the  city,  under  its  police  power,  tuts  a 
right  to  make  all  needful  and  reasonable 
regulations  governing  the  speed  of  vehicles 
over  the  streets.  It  may  prescribe  absolute- 
ly that  a  certain  si)eed  shall  not  be  exceeded; 
or  it  may  not  desire  to  prescribe  an  invari- 
able maximum  speed,  under  'all  circum- 
stances, and  may  properly  say  that  the  speed 
named  shall  be  presumed  to  be  negligent, 
that  is  to  say,  not  at)solutely  negligent,  but 
negligent  unless  excused  by  circumstances 
amounting  to  a  good  cause. 

[1,1]  The  proviso  above  quoted  does  not 
have  the  effect  to  make  driving  beyond  the 
limits  mentioned  therein  absolute  negligence. 
It  must  be  connected  with  the  section  at 
large  (Brown  v.  Patterson,  224  Mo.  639,  6a6, 
124  8.  W.  1 ;  Riley  Oil  Co.  v.  Symmonds,  190 
S.  W.  1038,  decided  this  term)  which  only 
makes  an  excess  of  speed  presumptive  evi- 
d«ice.  Cities  in  this  state  have  always  ex- 
ercised the  power  to  prescribe  rates  of  speed 
for  vehicles  and  railroads  within  their  lim- 
its, and  the  courts  have  declared  a  violation 
of  such  regulation  to  be  negligence  per  se. 
The  ordinance  in  question  is  not  different 
from  those,  except  that  this  one  leaves  a 
way  of  escape  if  the  circomstanoea  Justify  it. 


It  was  therefore  technical  error  in  plaintUTs 
second  instruction  to  declare  absolutely  that 
defendant  was  guilty  of  negligence  in  exceed- 
ing at  intersections  the  10-mlle  limit  named 
in  the  proviso.  But  as  no  reason  appeared 
why  the  limit  should  have  been  exceeded  the 
error  was  perhaps  harmless. 

[II]  We  think  error  was  committed  in  re- 
fusing to  admit  the  pictures  of  defendant's 
machine,  with  the  explanations  of  the  defend- 
ant. He  was  in  the  collision.  He  saw  and 
examined  his  car  at  the  time,  and  manifestly 
the  picture,  in  connection  with  his  statements 
as  to  the  condition  of  the  car,  were  illustra- 
tive of  the  affair  from  his  standpoint.  Bans- 
tian  V.  Young,  162  Mo.  817,  68  8.  W.  921,  75 
Am.  St  Rep.  462;  1  Wigmore  on  Evidence,  f{ 
790,  792,  791.  The  reason  assigned  here  to 
justify  the  exclusion  of  this  evidence  Is  that 
tile  machine  was  not  in  the  same  condition 
when  the  picture  was  taken  as  It  was  im- 
mediately after  the  collision.  There  were 
some  changes  made  necessary  to  ^et  the  ma- 
chine home,  but  these  points  of  difference 
could  be  made  the  basis  for  cross-examina- 
tion, thus  enabling  the  Jury  to  give  proper 
weight  to  the  evidence. 

[11]  Another  error  was  committed  against 
defendant  in  excluding  evidence  of  experts 
who  examined  the  breakage,  indentations 
and  scars  on  his  car.  The  opinion  of  such 
witnesses  concerning  the  manner  of  the  col- 
lision, stated  in  a  proper  way,  would  be  ad- 
missible evidence.  Patrick  v.  Steamboat,  19 
Mo.  78;  Commonwealth  t.  Sturtlvant,  117 
Mass.  122,  134, 135,  19  Am.  Rep.  401;  Steam- 
boat y.  Logan,  18  Ohio,  375,  394. 

The  point  made  by  plaintiff  ttiat  defend- 
ant's motion  for  new  trial  was  not  sufficiently 
specific  to  save  his  exceptions  to  evidence 
and  the  instructions  must  be  held  not  well 
made  under  the  recent  ruling  of  the  Supreme 
Court  in  Wampler  v.  Railroad.  180  S.  W.  908, 
not  yet  otfidally  reported. 

The  Judgment  Is  reversed,  and  the  canae 
remanded.    All  concur. 
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AMKRIOAN  UNION  TRUST  OO.  t.  NBYBR 
BRBAK  RANGBl  CO.    (No.  14505.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Dec. 
30,  1916.    Rehearing  Denied  Jan.  16,  1917.) 

1.  BII.L8  AKD  NoTXB  «s>188— "Wbittkn"  Ih- 

DOESEMSNT— "WBITINO." 

Under  Rev.  St.  1909,  gj  10001,  10002,  defin- 
ing when  an  instrument  is  negotiated,  and  pro- 
viding that  indorsement  must  be  "written,"  the 
indorsement  of  the  name  of  a  corporation,  payee 
of  a  note,  on  the  back  thereof  by  means  of  a 
rubber  stamp  was  sufficient  "written  indorse- 
ment," where  there  was  substantial  testimony 
that  such  indorsement  was  ratified  by  the  offi- 
cers of  the  corporation,  in  fiew  of  section  10160, 
defining  "written"  as  including  printed,  and 
"writing,"   as  including  print 

[Kd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  438-144;  Dec.  Dig.  «=» 
183. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Writing.] 

2.  Bn-Ls  AND  Nona  «=>B37(6)—Actiomb— Ev- 
idence. 

In  action  on  a  note,  evidence  held  to  carry 
to  the  jury  the  question  whether  notes  were  de- 
livered to  one  as  purchaser.  , 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $  1879;   Dec.  Dig.  «s»5S7(6).] 

3.  Biixs  AND  Notes  «=3538(4)  —  Actionb  — 
Bona  Fid*  Holdeb  —  iNBTBucrroNS  —  No- 
tick. 

In  action  on  a  note,  an  instruction  to  find 
for  plaintiff,  unless  when  plaintiff  purchased  the 
note  "it  had  knowledge  or  notice"  of  a  certain 
claimed  defense  was  not  erroneous,  as  permitting 
plaintiff  to  recover  in  the  absence  of  actual  no- 
tice; the  word  "actual"  not  being  used  therein. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1904;  Dec  Dig.  «=9588(4).] 

4.  Appeal  and  Bbbob  4E»100S^— Ooniuctino 
"E  viDENOS— y  KBDior. 

A  verdict  based  on  conflicting  evidence  and 
determining  a  question  of  veracity  between  two 
sets  of  witnesses,  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  U  3935-3937;  Dec.  Dig.  «=» 
1002.] 

B.  Tbiai.  «=»260(l^REQxnesTED  Instbvotions 

COVEBED  BY  OTHEB  INSTBUOTIONS. 

The  refusal  of  requested  instructions,  sub- 
stantially covered  by  other  instructions  given,  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651;    Dec.  Dig.  «s>260(l).] 

0.  Bnxs  AMD  Notes  iS=»538(2)  —  Actions  — 

Inotbtjctions— Custom. 
In  action  on  a  note,  the  defense  being  that  it 
was  indorsed  merely  by  the  name  of  the  compa- 
ny stamped  with  a  rubber  stamp,  the  refusal  of 
a  requested  instruction  that  if  the  jury  found 
that  it  was  "unusual  and  not  customary"  for 
business  corporations  to  use  the  name  of  the 
company  stamped  on  the  back  of  notes  as  an  in- 
dorsement, then  the  name  of  defendant  so  stamp- 
ed was  sufficient  notice  that  the  note  was  not 
indorsed  to  make  it  the  duty  of  the  plaintiff  to 
investigate  the  authority  under  which  such  name 
was  stamped  was  properly  refused,  as  omitting 
to  state  the  facts  necessary  to  establish  a  cus- 
tom. 

[EU.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  1900,  1909;  Dec.  Dig.  «=» 
538(2).] 


Appeal  firom  St  Lonia  Circuit  Ooart;  Dan- 
iel D.  Fisher,  Judgft 

Actkm  by  tbe  American  Union  Tmat  Com- 
pany  against  the  Never  Break  Range  Compa- 
ny. From  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Connett  &  Carrie  and  O'Hallaron  &  Low- 
enhanpt,  all  of  St  Louis,  for  appellant 
Elijah  Robinson,  of  Kansas  (31ty,  and  Collins, 
Barker  &  Brltton,  C.  B.  Kimball,  Jr.,  and  C. 
K.  Rowland,  all  of  St.  Louis,  for  respondent. 

RBTNOLDS,  P.  J.  Action  npon  a  note  ex- 
ecnted  by  the  Never  Break  Range  Company, 
payable  to  Its  own  order,  the  note  dated  May 
Ist,  1911,  dne  six  months  after  date,  with  in- 
terest from  date  at  the  rate  of  six  per  cent 
per  annnm.  Tbe  name  of  the  maker,  Never 
Break  Range  (Company,  was  imprinted  In  the 
body  of  the  note  with  a  stamp  bearing  that 
name  and  at  the  foot  of  the  note  and  appar- 
ently with  the  same  stamp  Is  stamped  the 
name,  "Never  Break  Range  Co.,"  and  written 
below  this  with  a  pen,  "W.  I*  Culver,  Preat." 
With  the  same  staipp,  apparently,  and  on  the 
back  of  the  note,  is  stamped  the  name,  "Nev- 
er Break  Range  Co."  No  individual  or  offi- 
cial signature,  however,  follows  flila. 

In  the  petition  upon  which  the  case  was 
tried,  it  is  averred  that  the  defendant  nego- 
tiated that  note  and  that  thereafter  and  prior 
to  its  maturity  plaintifr  had  purchased  it  for 
a  valuable  consideration  In  the  ordinary 
course  of  business  and  it  was  delivered  to 
plaintiff  and  that  at  all  times  since  plaintiff 
has  been  the  owner  and  holder  of  the  note  In 
dne  course.  Averring  demand  for  payment  of 
the  principal  and  interest  and  refusal  to  pay, 
and  setting  up  why  a  copy  of  the  note  la  filed 
instead  of  tbe  original.  Judgment  is  prayed 
for  the  amount  of  the  note.  Interest  and  costs. 

Tbe  answer  of  the  defendant  denies  the 
ezecntl<»i  of  the  note  or  that  defendant  ever 
assigned  It  by  Indorsement  prior  to  maturity 
thereof  or  at  any  time;  denies  that  plaintiff 
is  the  owner  and  taoldM'  of  it  or  that  it  had 
purchased  any  note  of  the  defendant  for  a 
valuable  consideration ;  alleges  that  the  note 
had  not  been  Indorsed  by  the  defendant; 
that  It  was  a  non-negotiable  instrument; 
that  defendant  never  received  any  consldera- 
tl<«  for  It;  that  t^alntlff  now  and  at  the 
time  b«f<»e  the  alleged  or  pretended  pur- 
chase of  the  note,  knew  that  the  defendant 
had  received  no  considerati^Mi  therefor,  and 
that  the  note  was  not  negotiable  and  that  It 
had  not  been  Indorsed  by  tbe  defendant  and 
knew  that  the  note  was  Improptfly,  unlaw- 
fully, fraudulently  and  surreptitiously  ob- 
tained from  defendant,  and  that  no  indorse- 
ment of  the  note  was  made  by  the  defendant, 
all  of  which,  it  Is  averred,  plaintiff  knew  or 
bad  notice  thereof. 

Another  defense  was  to  the  effect  that  the 
note  had  been  replevied  by  defendant  and 
was  now  in  its  possession,  and  that  the  ac- 
tion in  replevin  had  not  been  tried  and  de> 
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tennlned  but  was  still  pending,  and  defend- 
ant asked  that  all  proceedings  on  this  note 
be  stayed  until  the  determination  of  the  ac- 
tion in  replevin.  As  no  attention  seems  to 
have  been  paid  to  this  defense,  it  is  unnec- 
essary to  notice  it  further.  TUs  answer  was 
duly  verified. 

On  a  trial  before  the  court  and  a  jury,  a 
verdict  was  rendered  in  favor  of  plaintiff  for 
the  amount  of  the  note  and  accrued  inter- 
est, and  Judgment  following,  defendant  duly 
perfected  its  appeal. 

Without  dealing  with  the  evidence  In  detail 
further  than  hereafter  noticed,  it  is  sufflcient 
to  say  that  it  was  directly  coutradlctory  on 
almost  every  material  fact  in  the  case. 
There  is  substantial  evidence  on  behalf  of 
plaintiff  to  the  effect  that  the  defendant 
company,  desiring  to  raise  money,  made  out 
three  notes,  of  which  that  in  suit  was  one, 
each  for  $5000,  all  signed  and  indorsed  alike, 
and  that  a  Mr.  Churchman,  acting  for  de- 
fendant, sent  them  by  mail  to  one  Sims,  who 
was  a  note  broker  and  representative  of  a 
bank  in  Memphis,  Tennessee.  As  to  whether 
they  were  delivered  to  Sims,  as  agent,  to  dis- 
pose of  them,  or  as  purchaser,  is  not  clear; 
the  evidence  is  both  ways  as  to  that.  Sims 
handed  two  of  them  to  a  man  named  Bonds, 
in  Kansas  City,  the  presldoit  of  the  Night 
and  Day  Bank,  to  submit  them  to  the  board 
of  directcws  of  bis  bank  there.  Bmids  took 
these  two  notes  and  disposed  of  one  of  them 
to  the  Night  and  Day  Bank  in  Kansas  City 
on  or  about  May  3rd,  1911.  Bonds  turned 
over  the  proceeds  of  that  note  to  Sims,  but 
retained  the  other  note.  When  Sims  asked 
him  to  return  it,  he  refused  to  do  so,  saying 
he  would  keep  it  for  a  few  days  and  pay 
Sims  for  It,  which  he  never  did.  In  point  of 
fact  he  negotiated  it  on  his  own  account  with 
the  plaintiff  trust  company  in  iCansas  City 
and  kept  the  money,  apparently;  certainly 
never  paid  defendant  or  Sims  any  of  it 
Sims  disposed  of  the  third  note  to  a  Mr. 
Hendrey  for  $5000  in  cash  and  bonds.  Ac- 
cording to  the '  testimony  for  plaintiff,  Mr. 
Richardson,  the  president  of  the  respondent 
company  at  Kansas  City,  when  Bonds,  about 
May  2nd,  1911,  presented  this  note  for  sale, 
called  up  the  defendant  company  at  St.  Lou- 
is over  the  long  distance  telephone.  The  tes- 
timony of  that  president  as  to  the  conversa- 
tion over  the  telephone  with  the  representa- 
tive of  defendant  will  be  set  out  later.  As 
the  result  of  that  conversation  the  president 
of  plaintiff  company  submitted  the  note  to 
the  finance  committee  of  his  company  on 
May  3rd,  1911,  the  day  after  Bonds  had  left 
the  note  with  him,  and  the  finance  commit- 
tee, on  the  strength  of  the  assurances  which 
its  president  testified  he  had  received  from 
Mr.  Culver  and  Mr.  Churchman,  bought  the 
note,  paying  Bonds  $5000  cash  for  it.  Bonds 
disappeared  and  defendant,  as  stated,  bias 
never  received  anything  for  the  note,  except 
so  far  as  it  was  Included  with  the  $10,000, 
and  possibly  some  other  securities  that  were 


turned  over  to  it  by  Mr.  Sims  on  account  of 
the  purchase,  as  he  says,  of  the  tbree  notes 
calling  for  $16,000.  That  is  practically  tbe 
case. 

There  are  five  points  relied  npon  for  re- 
versal.   Of  these  in  their  order. 

[1]  First,  the  refusal  by  the  court  of  the 
defendant's  request  for  a  directed  verdict,  it 
being  claimed  that  there  was  no  evidence 
upon  which  plaintiff  was  entitled  to  Judg- 
ment or  "at  least  the  Judgment  should  have 
been  for  the  defendant,"  citing  sections  10.- 
001  and  10,002,  Revised  Statutes  1909.  Tbc^ 
sections  are  In  our  Negotiable  InstmmeK 
Law.  Section  10,001  defines  an  iastnimra: 
as  negotiated  when  transferred  from  one 
person  to  another  in  such  mann^  as  to  con- 
stitute the  transferee  the  holder  thereof. 
If  payable  to  bearer,  it  is  negotiatetl  by  de- 
livery; if  payable  to  order,  it  is  negotiated 
by  the  indorsement  of  the  holder,  completed 
by  delivery.  Section  10,002  iHrovides  tiut 
the  indorsement  must  be  written  on  the  hi- 
strument  itself  or  upon  a  paper  attached 
thereto,  the  signature  of  the  indorser,  witb- 
odt  additional  words,  being  sufflcient  In- 
dorsement. We  are  unable  to  appreciate  tbe 
force  of  the  argument  of  the  learned  counsel 
for  appellant  that  these  provisions  of  tlie 
statute  demanded  and,  under  the  evidence  in 
the  case,  authorized  a  directed  vwdict  for 
the  defendant  There  is  substantial  evidence 
to  the  effect  that  the  name  of  the  defendant 
was  stamped  on  the  face  of  the  note  by  an 
agent  authorized  to  stamp  it  and  that  the 
signature  following  the  stamped  indorsement 
of  the  name  of  the  defendant  on  the  face  of 
the  note  is  the  signature  of  the  then  presi- 
dent of  the  defendant,  whose  authority  to 
execute  the  note  is  not  challenged.  The  same 
party  who  stamped  the  name  of  the  defend- 
ant on  the  body  of  the  note  Impressed  that 
stamp  on  the  back.  It  is  true  that  no  offi- 
cer of  the  defendant  or  any  person  repr^ 
seating  defendant  attested  the  stamped 
name  of  defendant  on  the  back  of  the  note. 
and  it  is  true  that  In  a  literal  sense  the  in- 
dorsement of  the  name  of  defendant  on  the 
back  is  not  "written."  There  is,  however. 
substantial  evidence  in  the  case  to  the  effect 
that  before  the  plaintiff  purchased  this  note 
it  called  up  Mr.  Culver,  the  president  of  the 
company,  and  asked  him  concerning  the  note, 
calling  his  attention  to  the  indorsement  on 
the  back  as  only  being  with  a  rubber  stamp 
and  not  signed  by  any  officer  of  tbe  com- 
pany, and  that  Mr.  Culver  stated  to  Mr. 
Richardson,  then  the  president  of  the  plain- 
tiff company,  that  it  was  all  right ;  that  they 
were  willing  to  supply  the  indorsement  bat 
that  Mr.  Churchman  was  handling  the  mat- 
ter directly,  and  Mr.  Culver  asked  Mr.  Rich- 
ardson to  hold  the  telephone  for  a  moment 
until  he  (Culver)  called  Qiarchman.  Mr. 
Churchman,  according  to  Mr.  Riduiitlson. 
thereupon  took  up  the  telephone  conversva- 
tlon  and  stated  to  Mb  Richardson  that  the 
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paper  was  all  right;  that  they  (defendant) 
had  issned  It. and  would  supply  the  indorse- 
ment <»  the  back  if  Mr.  Richardson's  com- 
pany desired  it;  that  they,  that  is  defend- 
ant, did  not  think  it  -necessary  but  were 
wiUing  to  have  an  ofiElcer  of  the  company 
supply  the  indorsement.  Mr.  Richardson  fur- 
ther testified  that  Mr.  Culver  said  to  him 
over  the  telephone  <mi  that  occasion,  that 
they  bad  made  a  great  number  of  notes  that 
way ;  that  it  was  all  right  but  if  the  plain- 
tiff company  wanted  the  indorsem^it  of  an 
officer  of  the  defendant  company,  they  were 
wiUing  to  supply  that  indorsement  but  they 
considered  it  all  right,  and  according  to  the 
testimony  of  Mr.  Richardson,  Mr.  Culver 
said  substantially  the  same  thing. 

Moreover,  an  attorney,  also  an  officer  of 
the  Night  and  Day  Bank  of  Kansas  City, 
testified  that  Mr.  Sims,  on  the  2nd  or  3rd  of 
May,  1911,  Iiad  in  his  possession  these  three 
notes  of  the  Never  Break  Range  Company, 
signed  and  indorsed  as  before  stated  and  had 
oCFered  one  of  them  to  his  bank.  This  of- 
ficer called  for  Mr.  Culver,  president  of  the 
defendant  at  St  Louis,  over  the  long  dis- 
tance telephone  and  the  operator  informing 
him  that  she  had  Mr.  Culver  on  the  line  and 
that  he  was  ready  to  talk,  the  attorney 
talked  to  a  party  at  the  other  end  of  the 
line  who  said  he  was  W.  L.  Culver,  presi- 
dent of  the  defendant.  The  attorney  told 
Mr.  Culver  that  Mr.  Sims  had  the  three  notes 
above  described ;  that  one  of  them  had  been 
otfered  to  the  Night  and  Day  Bank  for  sale, 
and  called  his  attention  to  the  fact  that  the 
stamped  Indorsement  of  the  name  of  the 
defendant  company  was  not  authenticated  by 
any  officer  of  defendant.  Whereuiwn  Mr. 
Culver  said  that  if  the  bank  purchased  the 
note  and  would  send  it  down  be  would  put 
bla  signature  as  president  under  the  rubber 
stamp  indorsement;  that  it  was  an  over- 
sight that  it  had  not  been  done;  that  the 
notes  were  all  right  and  Mr.  Sims  was  au- 
thorized to  sell  them.  Whereupon  the  Night 
and  Day  Bank  purchased  one  of  the  notes, 
paying  for  it  in  cash  and  bonds  and  these 
proceeds  were  turned  over,  through  Mr.  Sims, 
to  the  defendant.  Mr.  Culver,  asked  con- 
cerning this  alleged  conversation  over  the 
telephone  with  a  representative  of  the  Night 
and  Day  Bank  of  Kansas  City,  said  that 
he  did  not  remember  having  had  but  one 
conversatioD  over  the  long  distance  telephone 
with  any  one  at  Kansas  City,  undoubtedly 
referring  to  the  conversation  which  he  ad- 
mitted he  had  with  Mr.  Richardson.  While 
it  is  true  that  there  Is  no  clear  identifica- 
tion of  Mr.  Culver  as  the  party  with  whom 
the  Kansas  City  gentleman  had  this  conver- 
sation, it  does  appear  that  on  the  strength 
of  it,  one  of  these  notes,  which  had  been  in 
the  hands  of  Sims,  was  purchased  by  the 
bank  or  some  customer  of  the  bank,  and  the 
note  afterwards  being  presented  to  Mr.  Cul- 
ver, the  stamped  name  of  the  defendant  on 
the  back  as  indorser  was  attested  by  blm 


as  president.  That  also  occurred  as  to  an- 
other of  these  three  notes. 

This  was  substantiaUy  the  testimony  in 
behalf  of  plaintiff  of  the  fact  that  the  in- 
dorsement on  the  back  of  this  note  dn  the 
name  of  the  defendant  company  with  a  rub- 
ber stamp  was  an  authorized  indorsement  by 
defendant,  and  if  desired  by  plaintiff  would 
be  further  verified  and  authenticated  by  the 
signature  of  an  authorized  officer  of  the  de- 
fendant company. 

That  tills  Indorsement  was  not  "in  writ- 
ing" in  the  literal  sense  of  the  word  "writ- 
ing" is  entirely  immaterial.  It  has  been 
many  times  held  that  (affixing  a  rubber 
stamp  to  an  instrument  is  suffldent  in  law 
to  fulfill  the  requirement  that  the  indorse- 
ment or  the  name  must  be  written  or  in 
writing,  If  the  stamp  is  affixed  with  the  in- 
tent of  using  it  as  an  indorsement.  For  il- 
lustration, see  Homer  v.  Missouri  Paa  By. 
Co.,  70  Mo.  App.  285,  291.  In  that  case  our 
court  said: 

"The  word  "wndng,"  In  law,  not  only  means 
words  traced  with  a  pen  or  stamped,  but  printed 
or  eitgraved  or  made  legible  by  any  othfir  der 
vice,"  citing  Henshaw  v.  Poster,  9  Pick.  (Mass.) 
312. 

In  that  case  the  Supreme  Judicial  Court 
of  Massachusetts  had  before  it  the  question 
as  to  whether  a  certain  ballot,  which  had 
been  tendered  by  a  voier  at  an  election,  con- 
formed with  the  Constitution  of  that  state 
(chapter  1,  g  3,  art.  3),  which  provided:  "ISr- 
ery  member  of  the  House  of  Representatives 
shall  be  chosen  by  written  votes."  The  elec- 
tor had  tendered  a  printed  ballot,  as  it  ap- 
pears, and  the  court  held  that  this  was  suf- 
ficient compliance  with  the  constitutional 
requirement  that  the  ballot  or  vote  should  be 
written. 

Section  2783,  Revised  Statutes  1909,  part 
of  our  statute  generally  referred  to  as  the 
statute  of  frauds  and  perjuries,  provides  that 
no  action  shall  be  brought  in  certain  cases 
named,  "unless  the  agreement  upon  which 
the  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  thereto 
lawfully  authorized."  This  is  substantially 
the  English  statute  of  frauds  (29  Car.  II, 
c.  3).  Construing  this,  it  has  been  held  that 
a  printed  or  stamped  name  is  a  sufficient 
signature,  if  adopted  or  intended  as  such.  20 
Cyc.  p.  276,  sttbd.  3,  and  authorities  there 
cited  under  note  to  that  subdivision. 

Our  negotiable  Instrument  Act,  however, 
section  10,100,  Revised  Statutes  1909,  puts 
this  question  beyond  debate,  for  It  Is  there 
enacted  that  unless  the  context  otherwise 
requires,  "  'Written,'  includes  printed,  and 
'writtng*  in<dudes  print."  All  the  elaborate 
argument  by  the  learned  counsel  for  appel- 
lant, therefore,  that  this  was  not  a  written 
indorsement  as  required  by  the  law,  is  with- 
out merit,  and  whether  this  stamped  name  of 
the  defendant  on  the  back  of  the  note  ooni 
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Btltuted  an  Indorsement  by  defendant  de- 
pended upon  tbe  evidence  as  to  the  acts  of 
the  defendant  in  connection  with  placing  its 
stamped  name  on  the  back  of  this  note  and 
subsequently  so  handling  the  note  as  to  put 
it  Into  circulation.  That  It  did  so,  that  it 
ratified  its  stamped  name  on  the  back  of 
this  note  as  its  act,  there  is  substantial  evi- 
dence. Under  substantial  evidence  in  the 
case,  to  the  effect  that  this  Indorsement  by 
stamp  had  been  ratified  by  defendant's  prop- 
er offlpers,  its  effect,  under  section  99S0,  Re- 
vised Statutes  1909,  it  being  an  indorsement 
in  blank,  is  to  make  the  Instrument  payable 
to  bearer. 

Learned  counsel  for  appellant  argue  with 
great  earnestness  that  this  note  never  became 
negotiable  paper,  and  was  never  negotiated, 
as  negotiable  paper  is  defined  in  section 
10,001,  Revised  Statutes  1909.  But  if  it 
was  Indorsed  with  a  stamp  and  that  stamp 
held  out  to  be  put  there  as  the  act  of  the 
defendant  and  as  an  indorsement,  and  there 
was  substantial  evidence  to  that  effect,  then 
the  note  was  negotiated  when  passed  over  by 
defendant  to  a  third  party,  if  that  Was  done. 

We  rule  this  first  point  against  appellant. 

[2]  The  second  point  urged  by  the  learned 
counsel  for  appellant  Is  that  three  instruc- 
tions given  at  the  request  of  plaintiff  are 
erroneous  in  that  it  is  claimed  that  they  do 
not  state  the  law  correctly,  and  that  there  is 
no  basis  for  them  in  the  facts  of  the  case. 
One  of  the  principal  objections  made  is  that 
by  these,  or  one  of  them,  the  jury  are  told 
they  can  find  for  plaintiff,  if,  among  other 
things;  they  find  and  believe  from  the  evi- 
dence that  the  defendant  delivered  the  three 
notes,  which  had  been  issued  at  the  same 
time,  that  in  controversy  being  one  of  them, 
to  one  Sims,  "either  as  purchasesr  thereof, 
or  as  defendant's  agent  to  effect  a  negotia- 
tion thereof  for  defendant's  benefit."  Those 
learned  counsel  contend  very  strenuously 
that  there  Is  not  a  particle  of  testimony  in 
the  case  to  show  that  Sims  was  the  pur- 
chaser of  these  notes.  That  contention  is 
disposed  of  adversely  to  the  claim  of  those 
counsel  by  the  testimony  of  Mr.  Sims,  which, 
as  far  as  this  point  Is-  concerned,  is  set  out 
verbatim  in  the  supplemental  abstract  fur- 
nished by  respondent.  Mr.  Sims,  as  noted, 
was  the  man  to  whom  these  three  notes,  the 
one  in  suit  being  one  of  them,  were  deliver- 
ed by  Mr.  Churchman,  the  financial  agent  in 
the  matter  for  the  defendant  Mr.  Sims  was 
asked  for  what  purpose  Mr.  Churchman  had 
delivered  these  notes  to  him.  He  answered 
that  he  had  bought  the  notes  from  Mr. 
Churchman.  Asked,  "Ton  bought  the  notes 
trcm  Mr.  Churchman?  A.  Yes,  sir."  Fur- 
ther along  Mr.  Sims  being  asked  if  he  bad 
made  any  payments  or  given  any  considera- 
tion to  any  one  for  those  notes  at  the  time, 
testified  that  he  had  paid  Churchman  part  on 
the  notes,  paid  him  $10,000;  not  for  any  par- 
ticular one  of  the  three  notes  but  on  ac- 
count of  all  of  them,  whidi  totalled  $16,000, 


and  asked  if  he  had  contracted  to  take  these 
three  notes  and  pay  115,000  for  them,  he 
answered,  "Yes,"  that  he  had  paid  $10,000 
on  the  three  notes.  Whereupon  Omrchman 
had  delivered  the  three  notes  to  him.  That 
was  a  negotiation  of  them,  if  he  purchased, 
as  he  said,  and  th^  were  delivered  to  him. 
So  that  there  was  no  error  in  this  instruc- 
tion In  BO  far  as  it  submitted  to  the  jury  the 
question  as  to  whether  the  notes  had  been 
delivered  to  Sims,  "either  as  purchaser 
thereof,  or  as  defendant's  agent  to  effect  a 
negotiation  thereof  for  defendant's  benefit" 

[3]  Counsel  further  contend  that  the  first 
and  second  instructions  given  on  behalf  of 
plaintiff  contain  matter  not  at  all  pertinent 
to  the  case.  We  are  imable  to  concede  that 
In  the  first  one,  after  submitting  to  the  jury 
the  question  as  to  whether  these  notes  had 
been  delivered  to  Sims  either  as  purchaser 
or  as  defendant's  agent  to  effect  a  negotiation 
thereof,  the  instruction  is  to  the  effect  that 
if  the  jury  found  that  thereupon  the  note  in 
controversy  was  delivered  by  Sims  to  one 
Bonds,  the  person  who  sold  the  note  to  the 
respondent,  along  with  another  note  of  the 
defendant  for  the  purpose  of  giving  Bonds 
an  opportunity  to  determine  whether  or  not 
he  or  the  bank  with  which  he  was  connected 
might  purchase  the  notes  or  one  of  them,  and 
if  the  jury  also  found  and  believed  from  the 
evidence  that  the  plaintiff  bought  the  not« 
from  Bonds  before  maturity  and  for  a  valu- 
able consideration  and  in  the  usual  course  of 
its  business,  the  jury  should  find  their  verdict 
for  plaintiff  unless  they  further  believed 
from  the  evidence  that  at  the  time  plaintiff 
purchased  the  note  it  had  knowledge  or  no- 
tice that  the  negotiation  of  the  note  by  Bonds 
was  wrongful  and  in  derogation  of  the 
rights  of  defendant  This  latter  part  of  the 
instruotlon  Is'  criticized  because  it  is  said 
that  It  required  the  purchasing  bank,  plain- 
tiff here,  to  have  had  actual  knowledge  or  no- 
tice that  the  negotiation  of  the  note  by  Bonds 
was  wrongfuL  We  do  not  think  that  the  in- 
struction is  subject  to  this  construction.  The 
word  "actual"  is  not  used  In  it  and  a  jury 
of  intelligent  men  were  certainly  capable  of 
understanding  that  the  fact  of  actual  notice 
or  knowledge  was  not  required  to  be  found. 
We  do  not  think  that  either  of  these  instruc- 
tions are  subject  to  the  criticism  made. 

(4]  Practically  the  same  criticism  was 
made  of  other  Instructions  given  at  the  re- 
quest of  plaintiff,  and  that  is  the  third  point 
made  by  the  learned  counsel  for  appellant 
We  see  no  error  to  the  prejudice  of  appellant 
in  any  of  them.  One  of  them,  the  third,  told 
the  jury  that  if  they  found  and  believed  from 
the  evidence  that  the  rubber  stamp  placed  oa 
the  back  of  the  note  in  suit  was  made  by  or 
under  the  direction  of  some  officer  or  agent 
of  the  defendant  authorized  to  use  the  stamp 
as  an  Indorsement  of  the  note,  their  verdict 
must  be  for  plaintiff,  unless  they  found  from 
the  evidence  that  before  the  negotiation  of 
the  note  defendant  notifledplaintlfl  that  de- 
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fendant  did  not  consider  the  rubber  stamp 
Indorsement  binding.  Another  Instruction 
(the  fifth)  also  complained  of,  was  to  the 
effect  that  If  the  Jury  found  from  the  evidence 
that  before  the  plaintiff  purchased  the  note  In 
suit  It  called  up  over  the  telephone  the  office 
of  the  defendant  company  and  talked  with 
one  Churchman,  an  employe  or  agent  of  the 
company,  to  whom  plaintiff  was  referred  by 
the  president  of  the  defendant  company,  and 
If  the  Jury  found  from  the  evidence  that 
Churchman  told  plaintiff  that  the  rubber 
stamp  Indorsement  was  all  right,  and  that 
defendant  would  supply  other  Indorsement 
If  desired  but  that  they  did  not  think  It  was 
necessary,  "then,  under  such  circumstances, 
your  verdict  must  be  for  the  plalntUT,  pro- 
Tided  you  further  find  that  said  Churchman 
bad  been  authorized  by  the  defendant  to  nego- 
tiate said  note."  We  see  no  error  In  either 
of  these  Instructions.  There  was  substantial 
evidence  to  the  effect  that  the  stamp  had  been 
placed  on  the  back  of  the  note  by  one  author- 
ized to  do  so.  Churchman,  according  to  sub- 
stantial evidence,  was  an  employ^  of  defend- 
ant and  acting  as  its  financial  agent  in  these 
matters;  was  the  one  who  had  affixed  this 
stamp  on  the  back  of  the  note,  and  there  was 
substantial  testlmtmy  that  Mr.  Culver  as  pres- 
ident, had  rntlfled  It  It  is  true  that  Mr. 
Culver  and  Mr.  Churchman,  the  clerk  or 
financial  agent  of  defendant,  most  emphati- 
cally denied  this  telephone  conversation,  as 
also  one  said  to  have  been  had  between  Bicb- 
ardson,  Culver  and  Churchman  at  the  Plant- 
er's Hotel  in  St.  Louis,  in  which,  according 
to  Richardson,  both  of  these  gentlemen  said 
the  stamped  name  was  all  right  and  if  Rich- 
ardson required  it  to  be  done  they  would 
have  an  officer  of  defendant  attest  it  That 
left  it  a  question  of  veracity  between  two  sets 
of  witnesses,  depending  on  the  credit  which 
the  Jury  gave  them,  and  it  is  not  for  ns,  as  an 
appellate  court,  to  disturb  a  verdict  where 
evidence  is  conflicting  as  here.  The  weight 
and  effect  to  be  given  to  that  testimony  is 
primarily  for  the  Jury,  then  for  the  trial 
court,  and  is  in  no  manner  with  us  as  an 
appellate  court  in  this  action  at  law,  so  long 
as  there  la  substantial  testimony  to  support 
the  verdict. 

[S]  Error  is  assigned  to  the  refusal  of  the 
court  to  give  three,  Instructions  asked  by  de- 
fendant numbered  S,  6  and  8.  Number  3, 
in  effect,  told  the  Jury  that  the  name,  "Never 
Break  Range  Co.,"  stamped  upon  the  back 
of  the  note,  raises  no  presumption  of  an  in- 
dorsement of  the  note  by  the  company,  and 
it  must  be  proved  by  a  preponderance  of  the 
evidence  that  that  name  stamped  on  the 
back  of  the  note  was  ratified  and  accepted 
by  a  duly  authorized  agent  as  the  indorse- 
ment of  the  company,  or  their  verdict  must  be 


for  defendant.  The  substance  of  tbla  in- 
struction, so  far  as  it  goes,  was  fully  covered 
by  other  Instructions  given,  and  Its  refusal 
is  not  reversible  error.  It  was  also  unnec- 
essary, for  it  appears  that  plalntltC,  not  sat- 
isfied with  it,  inquired  about  its  validity. 

The  sixth  instruction  asked  by  defendant 
and  refused  was  to  the  effect  that  Church- 
man had  no  power  to  indorse  the  note  sued 
upon  and  that  the  name  of  the  defendant 
stamped  on  the  back  thereof  by  him  is  not 
an  indorsement  thereof  by  the  defendant 
and  the  verdict  must  be  for  defendant  un- 
less it  had  been  proved  by  a  pr^>onderanoe 
of  the  evidence  that  such  stami)ed  name  was 
ratified  and  approved  by  W.  L.  Culver,  pres- 
ident of  the  defendant  as  an  Indorsement  by 
defendant.  That  instruction  was  properly 
refused.  It  was  misleading  as  to  the  author- 
ity of  Churchman  to  stamp  the  name  on  the 
back.  There  was  evidence  tending  to  show 
that  be  had  such  authority.  As  far  as  the 
rest  of  the  instruction  Is  concerned,  going 
to  the  matter  of  ratification,  it  was  fully 
covered,  and  correctly,  in  other  instructions. 

[8]  The  eighth  Instruction  asked  by  defend- 
ant and  refused  is  to  the  effect  £hat  if  the 
Jury  found  from  the  evidence  that  it  was 
unusual  and  not  customary  for  business  cor- 
porations to  use  the  name  of  the  company 
stamped  upon  the  back  of  notes  as  an  indorse- 
ment, then  the  name,  '"Never  Break  Range 
Co.,'  stamped  upon  the  note,  •  »  »  was 
sufficient  notice  to  the  plalntUI  that  said 
note  was  not  indorsed  to  make  It  the  duty  of 
plaintiff  to  ascertain  whether  or  not  said 
name  was  stamped  upon  or  ratified  by  a  duly 
authorized  officer  or  agent  of  defendant  as  an 
Indorsement  of  said  note  by  the  defendant" 
As  said  with  reference  to  the  other  Instruc- 
tions, so  far  as  this  was  correct,  the  points 
covered  by  It  were  covered  by  other  Instmo- 
tlons.  Furthermore  there  was  evidence,  as 
before  noted,  that  plaintiff  had  made  in- 
quiry. The  facts  necessary  to  establish  a 
custom  are  entirely  omitted.  The  Instmc- 
ti<H>  was  properly  refused. 

Tbe  last  point  made  is  that  defendant's 
given  instructions  do  not  cure  the  error  in 
plaintiff's  instructions.  In  the  first  place, 
we  have  discovered  no  reversible  error  in  the 
plaintiff's  given  instructions,  and  next  tak- 
ing them  In  connection  with  the  ones  given  at 
the  instance  of  defendant  tbejr  correctly 
placed  the  law  of  the  case  before  the  Jury 
on  the  facts  in  evld«ice. 

We  see  no  reversible  error  to  the  prejudice 
of  appellant. 

The  Judgment  of  the  circuit  court  should 
be  and  is  afilrmed. 

ALLEN  and  THOMPSON.  JJ.,  concur 
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VAN  ZANDT  ▼.   ST.  LOUIS  WHOLESAIJfl 
GROCER  CO.    (No.  14475.) 

(St.   Louis  Court  of  Appeals.    Missouri.    Dec. 
30,  1916.    Rehearing  Denied  Jan.  16,  1917.) 

1.  OOBPORATIONQ     «s»S13(l,     2)  —  Bmfloy- 
MENT— QtrARTUlf     MkBOIT— SUFFICaOtNCT     OF 

Petition. 
A  count  of  a  petition  in  quantum  m^uit, 
alleging  that  defendant  company  was  a  domestic 
corporation  engaged  in  wholesale  grocery  busi- 
ness, and  that  on  January  1,  1011,  and  there- 
after, the  individual  defendants  were  seeking 
to  organize  among  retail  grocers  a  corporation 
on  the  co-operative  plan  to  be  known  b^  the  name 
of  the  company;  that  at  their  special  request 
plaintiff  undertook  to  organize  and  promote  the 
company  among  retail  grocers  and  explain  the 
plan  to  them  and  secure  their  patronage  and 
subscriptions  to  the  company's  stock  and  at- 
tended to  the  preliminary  organization  so  that 
the  company  was  incorporated  and  engaged  in 
the  wholesale  grocery  business,  the  individual 
defendants  being  its  officers ;  that  the  company 
approved  and  accepted  of  plaintiff's  services  and 
asstuned  liability  therefor,  and  the  payment  of 
their  reasonable  value,  and  his  expenses  amount- 
ing to  $10,000,  and  that  defendants  refused  to 
pay,  him  more  than  $1,700— stated  a  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2018,  2041,  2044 ;  Dec.  Dig.  «=> 
513(1,  2)7] 

2.  New  Tbiai  €=>18—Gbound»— Defects  in 
Pleading. 

Defects  in  a  pleading  are  not  ordinarily 
reached  by  a  motion  for  a  new  trial,  but  are 
reached  either  by  objection  to  the  reception  of 
any  evidence,  or  by  demurrer  or  by  motion  in 
arrest;  and  may  even  be  reached  in  some  cases 
for  the  first  time  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  24-29;  Dec.  Dig.  <3=18.] 

3.  Tbial  <8=»191(11)— Instbdotion  —  Empha- 
sizing Pabticulab  Fact. 

On  a  count  in  quantum  meruit  against  a 
corporation  and  its  officers  for  services  in  pro- 
moting it,  selling  its  stock,  and  organizing  it, 
and  for  expenses  which  the  defendants-  had  as- 
sumed to  pay,  seeking  to  recover  the  balance 
over  the  $1,700  paid  plaintiff,  an  instruction 
that,  if  the  corporation  accepted  plaintiff's  serv- 
ices and  plaintiff  continued  soliciting  subscrip- 
tions to  its  stock  and  completed  its  organization, 
defendants  were  liable  for  the  reasonable  value 
of  his  services  not  exceeding  $10,000,  deducting 
from  the  expenses  the  $1,700  already  paid  him, 
was  erroneous,  where  the  evidence  was  conflict- 
ing as  to  what  the  $1,700  was  paid  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  431;    Dec.  Dig.  «=>191(11).] 

4.  Tbiai,     <S=>252(2(I)  —  Instbuctions  —  Evi- 
dence TO  Sustain. 

Such  instruction  was  also  erroneous  in  that 
there  was  no  evidence  tending  to  prove  what  ex- 
penses plaintiff  was  put  to  or  had  paid. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  610;   Dec.  Dig.  «S=9252(20).] 

6.  Trial  <S=»253(5,  10)  —  Instbuctions — 
Omittinq  Defenses. 
Such  instruction,  purporting  to  cover  the 
whole  case,  was  also  erroneous  as  entirely  omit- 
ting any  reference  to  the  defense  either  as  plead- 
ed or  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i§  617,  621,  622 ;   Dec.  Dig.  «=>253(5.  10).) 


6.  CoBPOBATioNS  «=»521— Action  fok  Sebv- 

ices — Quantum     Mbbuit— Question      fob 

JUBT. 

In  an  action  against  a  corporation  and  its 
officers,  etc.,  with  a  connt  in  quantum  meruit  for 
services  and  expenses  in  promoting  the  corpora- 
tion, selling  its  stock,  and  organizing  it.  held. 
that  a  demurrer  to  the  evidence  should  have 
been  sustained. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  g§  2094-2098 ;    Dec  Dig.  *=»521.] 

7.  Tbial  <S=3l39(l)— DEinnuucB  to  Evidence— 
BuBDEN  OF  Proof. 

To  warrant  the  court  in  submitting  the  case 
to  the  jury,  there  must  be  substantial  evidence 
on  the  part  of  the  plaintiff  tending  to  establish 
the  claim  which  he  makes. 

[Ed.  Note. — For  other  cases,  see  Trial,  Ont 
Diis.  §{  332,  333,  33&-341 ;  Dec:  Dig.  <8=139(lj.J 

8.  COBPOBATIONS      «S>30(1)  —  "PBOMOTEBS" - 

Pabties. 
Parties  with  whom  plaintiff  claimed  to  h^ 
made  his  original  contract  for  services  in  pn>- 
moting,  selling  stock  in,  and  organizing  a  cor- 
poration, who  were  holding  themselves  out  as 
officers  of  the  corporation  before  it  was  organiz- 
ed, were  no  more  the  corporation  than  plaintiS 
himself,  but  were  all  mere  "promoters." 

[Ed.  Note. — For  other  cases,  see  Corporatioiis. 
Cent  Dig.  §  97 ;   Dec.  Dig.  <S=»30{1). 

For  other  definldons.  see  Words  and  Phrases. 
First  and  Second  Series,  Promoter.] 

9.  Cobfobations  <3=s>448(l)— Sebvices  OF  Pio- 

MOTEB— LlABILITT. 

As  a  general  rule,  a  corporation  is  not  lia- 
ble for  services  rendered  by  a  promoter,  though 
the  promoter  may  recover  for  services  where  it 
appears  that  he  expected  to  be  compensated 
therefor,  that  his  services  were  rendered  at  the 
request  of  or  -under  contract  with-  the  associate 
promoters  or  a  majority  of  them,  and  where  the 
acts  done  were  necessary  to  the  organization 
and  its  objects  and  the  corporation  received  and 
enjoyed  the  benefits. 

[For  other  cases,  see  Corporations,  Cent.  Dig. 
K  1709,  1789,  1792;  Dec  D^.  «=>448(1).] 

10.  COBPOBATIONS        ®5>521—PB0I(OTKBa— AC- 
TION FOB  Skbvices— Quantum  Meeuit^-Evi- 

DENCE. 

A  promoter  bringing  an  action  at  law  on  a 
quantum  meruit  for  services  in  promoting  a 
corporation,  selling  its  stock,  etc,  was  not  en- 
titled to  go  to  the  jury,  where  there  was  no  evi- 
dence to  show  the  value  of  any  services. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §i  2094-2098 ;    Dec  Dig.  <S=>521.] 

11.  COBPOBATIONS  «=»448(1)  —  Sebvxces  or 
Pbomoteb — Recovebt. 

A  corporation,  by  the  mere  act  of  accepting 
incorporation,  does  not  accept  the  benefit  of  tlie 
promoters'  services  in  obtaining  subscriptions 
to  its  capital  stock  at  the  request  of  a  fevr  of  its 
promoters  so  as  to  be  liable  for  such  services; 
and  it  is  not  within  the  power  of  any  promoter 
to  incumber  the  corporation's  whole  property  by 
contract  to  pay  for  a  promoter's  services. 

[For  other  cases,  see  Corporations,  Cent.  Dig. 
H  1709,  1789,  1792;  Dec  Dig,  «=»448{1).J 

Appeal  from  St.  Ix>uls  Circuit  Oomt; 
Eugene  McQuilUn,  Jndge. 

Action  by  N.  L.  Van  Zandt  against  tbe  St 
Louis  Wholesale  Grocer  Company  and  oth- 
ers. Judgment  for  defendants  on  tbe  first 
count,  and  for  plaintiff  on  the  second  count, 
in  quantum  meruit  against  the  St  Louis 
Wholesale  Grocer  Company.  Its  motions  for 
new  trial  and  arrest  were  overruled,  and  It 
appeals.    Reversed. 
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•OoIUns,  Barker  &  Biltton  and  A.  P.  Wag- 
ner, all  of  St.  Louis,  for  appellant  Kmorson 
E.  Schnepp,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  X  Plaintiff  commenced 
bis  action  against  tbe  defendant  and  three 
Individuals. 

The  petition  contained  two  counts,  the  first 
count  sounding  In  damages  for  breach  of  an 
express  contract  of  employment.  As  there 
was  a  verdict  and  judgment  for  the  defend- 
ants on  that  count,  and  plalnUfT  has  not  ap- 
pealed. It  Is  unnecesfiary  to  set  out  that 
count  in  full,  but  we  will  hereafter  have  oc- 
casion to  refer  to  it 

The  second  count  avers  that  the  defendant 
St.  Louis  Wholesale  Grocer  Company,  Is  a 
corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  this  state,  en- 
gaged in  the  wholesale  grocery  business; 
that  on  January  1st,  1911,  and  thereafter, 
the  defendants  Kelly,  LukenbtU  and  Vande- 
loecht  were  seeking  to  organize  among  re- 
tail grocers  a  corporation  on  tbe  co-operative 
plan  for  tbe  purpose  of  engaging  in  the 
wholesale  grocery  business  in  the  dty  of  St 
Louis,  to  be  known  as  tbe  St  Louis  Whole- 
gale  Grocer  Company;  that  at  the  special 
instance  and  request  of  the  defendants,  plain- 
tiff undertook  the  work  of  organizing  and 
promoting  that  company  among  the  retail 
grocers  of  St  Louis  and  the  surrounding 
country  of  Illinois  and  Mlsisouri;  that  be- 
ginning on  or  about  January  Ist,  1912,  and 
at  the  special  instance  and  request  of  de- 
fendants (meaning  the  Individual  defend- 
ants), plaintiff  l>egan  to  and  did  visit  tbe  re- 
tall  £p:ocer8  in  St  Louis,  throughout  central 
and  soathern  Illinois,  eastern  and  southern 
Missouri,  and  all  other  territory  contiguous 
to  St  Louis;  that  he  explained  tbe  co-opera- 
tive plan  of  the  proposed  company  to  the 
retail  grocers,  secured  their  patronage  and 
good  will  and  solicited  and  procured  their 
subscriptions  to  stock  in  the  company  de- 
fMidant  attended  the  preliminary  organiza- 
tion and  meetings  of  that  company,  frequent- 
ly ooasulted  with  and  advised  the  officers 
thereof,  of  which  preliminary  organization 
the  defendant  Kelly  was  president,  defendant 
Lukenblll  secretary,  and  defendant  Van- 
deloecht  treasurer,  and  that  plaintiff  did  all 
things  needed  and  necessary  for  the  complete 
organization  of  tbe  corporation,  so  that  in 
February,  1912,  by  reason  of  the  work  and 
services  of  plaintiff  as  above  set  out,  the 
St  Louis  Wholesale  Grocer  Company  was 
incorporated  under  the  laws  of  Missouri  with 
a  capital  stock  of  $50,000,  one-half  fully  paid, 
and  at  once  engaged  in  the  wholesale  grocery 
business  in  the  dty  of  St.  Louis,  and  at  tbe 
time  of  the  institution  of  this  action,  was  and 
is  engaged  in  that  business.  It  is  further  aver- 
red that  the  defendant  Kelly  was  and  is  the 
president  of  the  corporation,  and  the  defend- 
ant Vandeloecht  was  and  is  its  treasurer,  and 
that  the  defendant  Lukenblll  and  the  two  in- 
dividual defendants  above  named,  weare  and 


are  three  members  of  its  board  of  directors. 
It  ia  further  averred  that  Immediately  after 
its  organization,  the  St  Louis  Wfaolesale 
Grocer  Company,  hereafter  for  brevity  called 
the  corporation  or  company  defendant,  "ap- 
proved of  and  accepted  all  the  work  and 
services  of  plaintiff  in  the  promotion  and 
organization  of  said  corporation  as  afore- 
said, assumed  all  liability  therefor,  and- tbe 
payment  to  plaintiff  of  the  reasonable  value 
thereof;  that  thereafter  under  the  directions 
and  approval  of  defendant  corporation,  plain- 
tiff continued  the  work  of  soliciting  and  pro- 
curing subscriptions  for  the  capital  stock  of 
said  company  as  aforesaid  until  about  May 
7th,  1912."  Plaintiff  then  avers  "that  he 
devoted  all  of  his  time  from  January  1st, 
1911,  to  about  May  7tb,  1912,  and  his  best 
efforts  to  the  aforesaid  work;  that  he  has 
paid  all  his  expenses  of  every  kind  during 
said  time;  that  defendants  promised  to  pay 
him  the  reasonable  value  of  said  services 
so  performed  as  aforesaid,  and  his  expenses, 
which  is  110,000,"  but  that  defendants'  now 
refuse  to  pay  plaintiff  that  sum  or  any  part 
thereof  except  $1700  heretofore  paid  to  him 
by  them.  Judgment  is  demanded  in  the 
sum  of  (8300  with  costs. 

The  defendant  corporation,  answering  this 
second  count  of  the  petition,  admits  that  tlie 
defeudant,  at  the  date  of  the  filing  of  the 
petition  in  the  case,  was  a  corporation  organ- 
ized and  Incorporated  and  with  the  capital 
stock  averred;  admits  that  Kelly  was  its 
president,  Vandeloecht  its  treasurer,  and  Kel- 
ly, Vandeloecht  and  Lukenblll,  three  members 
of  its  board  of  directors  immediately  after 
Its  incorporation;  admits  that  plaintiff  re- 
ceived $1700,  but  denies  that  that  sum  was 
received  by  plaintiff  in  the  manner  or  pur- 
suant to  the  contract  oV  agreement  as  al- 
leged in  plaintiff's  petition,  but  alleges  that 
that  sum  was  paid  to  and  accepted  by  plain- 
tiff In  full  for  all  services,  if  any,  rendered 
by  plaintiff  to  the  defendant  corporation  or 
to  tbe  other  defendants,  and  in  full  for  any 
and  all  matters  relating  in  any  way  to  any 
and  every  understanding  or  agreement  If 
any,  which  plaintiff  might  have  had  with  the 
defendants  Kelly,  Lukenblll  and  Vandeloecht, 
or  with  the  defendant  corporation. 

As  a  further  answer  and  defense  to  this 
second  count  of  the  petition,  the  defendant 
corporation  says  that  it  believes,  and  there- 
fore alleges  as  a  fact,  that  plaintiff  had  no 
such  agreement  with  the  defendants  Kelly, 
Lukenblll  and  Vandeloecht  as  in  plaintiff's 
second  count  of  his  petition  is  alleged,  and 
this  defendant  specifically  denies  that  im- 
mediately after  its  incorporation,  or  at  any 
other  time,  it  approved,  accepted  and  assum- 
ed liability,  or  any  liability  for  and  payment 
to  plaintiff  under  the  alleged  agreement  set 
out  in  the  petition,  or  under  any  other  agree- 
ment The  defendant  corporation  further 
specifically  denies  that  after  its  Incorpora- 
tion, plaintiff  worked  for  it  In  soliciting  avit-^ 
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scrlptions  for  Its  capital  under  the  terms  at 
the  alleged  contract  or  agreement. 

For  further  aftswer  and  defense  to  this 
second  count,  the  corporation  defendant  al- 
leges that  there  was  no  consideration  to  sup- 
port the  alleged  ai^roval,  acceptance  and  as- 
sumption of  all  or  any  liability  by  this  cor- 
poration defendant  to  idalntlff  for  and  on 
account  of  the  alleged  agreement  set  out  by 
plaintiff,  specifically  denying  that  this  defend- 
ant approved,  accepted  or  assumed  any  lia- 
bility on  account  of  the  alleged  contract  or 
agreement,  and  avers  that  the  alleged  approv- 
al, acceptance  and  assumption  Is  void  and  of 
no  binding  effect. 

The  defendant  corporation  further  avers 
that  plaintiff  has  been  fully  paid  for  any  and 
all  alleged  services  and  expenses,  alleged 
and  set  out  In  this  petition,  and  that  this 
defendant  Is  in  no  way  indebted  to  itointlfF, 
specifically  denying  that  any  services  were 
rendered  or  expenses  Incurred  by  plaintiff 
'  under  the  alleged  contract  or  agreement,  and 
denying  that  there  was  such  a  contract  or 
agreement  Then  follows  a  general  denial 
of  all  and  singular  the  other  allegations  In 
the  petition. 

There  was  a  trial  before  the  court  and  a 
jury.  We  will  notice  the  evidence,  as  far  as 
necessary,  hereafter.  At  the  close  of  the 
plaintiff's  evidence  In  dilef  and  again  at  the 
dose  of  all  the  evidence,  the  defendant  In- 
terposed demurrers,  which  were  overruled. 
There  was  a  verdict  In  favor  of  all  the  de- 
fendants on  the  first  count  of  the  petition, 
as  before  noted,  and  In  favor  of  the  Indi- 
vidual defendants,  but  against  the  defend- 
ant St  liouls  Wholesale  Grocer  Company  for 
$2000  on  the  second  count  Judgment  fol- 
lowed  accordingly,  and  the  corporation  de- 
fendant filing  Its  motion  for  a  new  trial,  as 
also  one  in  arrest,  and  these  being  overruled 
and'  exceptions  saved,  the  Wholesale  Grocer 
Company  has  duly  appealed. 

There  are  three  specifications  of  error 
made  by  the  learned  counsel  for  appellant 
these  again  subdivided. 

[1,  2]  Under  the  first  specification  of  er- 
ror an  attack  Is  made  on  the  second  count 
of  the  petition,  which  attack  may  be  sum- 
marized as  urging  that  that  count,  by  rea- 
son of  omission  of  various  averments,  fails 
to  state  a  cause  of  action,  and  it  is  urged 
that  for  this  reason  the  motion  for  a  new 
trial  should  have  been  sustained.  We  might 
dispose  of  this  by  saying  that  defects  in  a 
pleading  are  not  ordinarily  reached  by  a 
motion  for  new  trial.  They  are  reached  ei- 
ther by  objection  to  receipt  of  any  evidence, 
or  by  demurrer,  or  by  motion  In  arrest 
Palling  these,  they  may  even  be  reached  and 
raised,  In  some  cases,  even  for  the  first  time, 
In  the  appellate  court  But  considering  this 
point  as  if  properly  made,  we  think  this  sec- 
ond count  of  the  petition  not  obnoxious  to 
any  of  the  objections  made  to  It  It  does 
state  a  cause  of  action. 
The  second  assignment  or  apecUlcatlon  of 


error  Is  that  the  demurrer  to  the  evidence; 
Interposed  by  the  defendant  grocer  company 
at  the  close  of  the  case,  should  have  been 
sustained.  However  that  may  be,  that  de- 
fendant did  not  stand  on  this  demurrer  bat 
Introduced  evidence  of  its  own  and  plaintiff 
endeavored  to  meet  this  by  rebutting  evl- 
dence.  As,  however,  the  defendant  demur- 
red to  the  evidence  at  the  dose  of  the  case, 
and  raises  it  here,  we  may  assume  that  the 
points  made  under  this  second  aasigninent 
are  intended  to  cover  the  issue  raised  by 
that  demurrer  and  we  will  presently  con- 
sider it 

[S-f]  The  third  assignment  of  error  Is  that 
the  couirt  erred  In  giving  plaintiff's  lnstmc> 
tlon  which  was  directed  to  this  second  count 
of  the  petition.  It  Is  complained  of  that 
instruction  that  It  assumes  material  and  con- 
troverted facts,  unduly  and  improperly  em- 
phasizes the  erroneous  theory  that  the  $1700 
paid  to  plaintiff  was  not  paid  for  services 
and  expenses  but  for  expenses  alone,  or  even 
a  part  payment  for  expenses ;  that  It  Ignores 
the  complete  and  uncontroverted  evidence  of 
plaintiff  himself  that  his  expenses  were  paid 
for  In  full,  and  instructs  the  jury  that  they 
may  find  additional  exjjenses  as  part  of  the 
plaintiff's  damage,  and  that  It  Ignores  the 
defenses  of  the  Wholesale  Grocer  Company, 
and  while  purporting  to  cover  the  whole 
case,  does  not  cover  all  the  issues  raised  by 
the  pleadings.  That  Instruction  Is  very  long 
and  It  will  serve  no  useful  purpose  to  set 
It  out  In  detalL  It  is  to  be  said  of  (t  how< 
ever,  that  it  Is  certainly  open  to  the  objec- 
tion urged  as  to  that  part  of  It  which  covers 
the  payment  of  the  $1700.  Referring  to 
that  part  of  the  Instruction  here  challenged, 
after  telling  the  jury  that  If  they  found  there 
was  an  Implied  promise  by  the  promoters, 
by  acceptance  of  the  services  of  plaintiff  In 
the  organization  of  the  company,  It  proceeds 
to  Instruct  the  jury  that  If  they  find  that 
the  corporation  accepted  the  organlzatloD 
and  promotion  work  and  services  In  Its  be- 
half and  that  plaintiff  continued  the  serv- 
ices of  soliciting  subscriptions  for  stock, 
"fully  completing  the  aforesaid  organlsatlMi 
of  defendant  corporation  until  on  or  about 
May  7th,  1912,  then  all  the  defendants  are 
liable  to  plaintiff  for  the  reascmable  value 
of  the  aforesaid  organization  and  promo- 
tion services  rendered  by  him,  and  you 
should  assess  his  damages  at  ea(3x  sum,  not 
exceeding  $10,000,  as  you  may  believe  from 
the  evidence  such  services  were  reasonably 
worth  and  hU  eapentet,  deducting,  there- 
from $1700  alread^  paid  him  and  adding 
thereto  Interest  at  six  per  cent  per  annum 
from  the  date  of  the  institution  of  this  suit 
September  20th,  1912,  to  the  present  time." 
The  words  we  have  Italicized  are  those  pai^ 
ticularly  attacked. 

The  evidence  as  to  what  this  $1700  was 
paid  for  may  be  said  to  be  confilcting,  it  be- 
ing claimed  on  the  part  of  plaintiff  that  this 
$1700  was  a  general  paxment  to  Um  on  ao- 
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connt  of  servloes,  while  on  the  part  of  de- 
fendant the  evidence  tended  to  show  that  it 
was  paid  him  as  his  commission  on  the  sale 
of  stock  in  the  defendant  corporation  and 
that  under  the  contract  between  plaintiff 
and  the  defendant  corporation  or  Its  pro- 
moters, plaintiff  was  to  pay  his  own  ex- 
penses as  well  as  render  his  services  for  this 
$1700,  that  is  be  was  to  receive  |8  out  of 
every  $25  collected  on  subscriptions  <n  the 
city  of  St.  Louis,  and  $10  on  all  such  sub- 
scriptions received  outside  of  St.  Louis,  and 
that  the  difference  in  these  amounts,  that 
is  the  difference  between  the  eight  and  ten 
dollars  made  between  the  city  and  country 
work,  was  with  the  express  purirase  of  cov- 
ering expenses  necessarily  Incurred  outside 
of  the  dty.  In  point  of  fact  plaintiff  him- 
self testified  that  the  eight  and  ten  dollars 
he  was  to  lec^ve  on  stock  subscriptions  ob- 
tained by  Mm  were  to  cover  his  expenses, 
he  however  claiming  that  these,  amounta 
were  not  to  cover  his  services,  and  that  he 
had  never  rendered  any  account  for  exx)enses 
to  either  the  promoters  or  to  the  company. 
Furthermore,  plaintiff  himself  admitted  that 
all  his  expenses  have  been  paid.  This  part 
of  the  instruction  was  error.  It  Is  also  er- 
roneous in  that  there  is  no  evidence  even 
tending  to  prove  what  expenses  plaintiff  was 
put  to  or  had  paid. 

It  Is  farther  erroneous  in  that,  while  pur- 
porting to  cover  the  whole  case,  it  entirely 
omits  any  reference  to  the  defense  of  the 
company  and  the  individual  defendants  ei- 
ther as  pleaded  or  in  evidence.  For  these 
errors  tn  this  instruction  the  Judgment  would 
have  to  be  reversed,  but  as  our  decision  will 
be  placed  on  another  proposltioiu,  going  to 
the  root  of  the  case,  we  do  not  discuss  this 
instruction  any  farther. 

[8]  This  brings  us  to  a  consideration  of 
the  demurrer  to  the  evidence.  It  will  be 
noticed  that  this  second  count  of  the  peti- 
tion Is  apparently  based  entirely  upon  quan- 
ttun  meruit  and  not  upon  express  contract 
The  first  connt  of  the  petition  was  founded 
on  the  breach  of  a  specific  contract  On 
that  issue  the  Jury  found  In  favor  of  all  of 
the  defendants  and  against  plaintiff. 

A  very  careful  reading  of  all  of  the  testi- 
mony falls  to  convince  us  that  plaintiff  made 
out  any  case  entitling  him  to  go  to  the  Jury 
on  this  second  count  of  his  petition. 

It  appears  from  the  evidence  In  the  case 
that  plaintiff  had  been  engaged  in  cities  other 
than  St  IjOuIs  In  organizing  retail  grocers 
into  a  company  from  which  they,  as  members 
of  the  corporation,  would  obtain  their  mer- 
chandise, in  a  way  a  wholesale  house,  which 
would  give  the  stock  holders  owning  it  the 
opportunity  of  buying  direct  without  the 
intervention  of  a  third  party  and  in  that 
way  effect  a  saving  to  them  in  the  cost  of  the 
merchandise.  Plnintiff  came  to  St.  Louis 
and  through  the  Intervention  of  an  attorney, 
obtained  permission  to  address  the  Retail 
Grocers'  Association  of  St  Louis,  an  unincor- 


porated body  made  up  of  grocers  in  that  dty 
and  possibly  of  other  merchants  not  exclu- 
sively in  the  grocery  business,  and  at  a  meet- 
ing of  that  association  asked  permission  to 
present  his  scheme.  This  permission  was 
granted  and  plaintiff,  with  his  attorney,  at- 
tended a  meeting  of  the  Retail  Grocers'  As- 
sociation held  in  December,  1910,  and  laid 
before  that  body  his  scheme,  which  was  to 
organize  a  corporation  made  up  of  retail 
grocers  with  a  capitalization  of  $150,000,  the 
stock  holders  and  subscribers  to  it  being  con- 
fined to  retail  grocers,  the  shares  in  it  to  be 
$50  aj  share,  the  subscribers  to  take  five 
shares  each,  no  one  subscriber  to  take  more 
than  five  shares  and  each  subscriber,  at  the 
time  of  his  subscription,  to  pay  in  10  per  cent 
of  that  amount,  that  is  $25,  out  of  which 
plaintiff  was  to  receive  as  commission  and 
as  covering  all  of  his  expenses  $10  on  each 
subscription  so  made  and  paid  and  one-half 
of  one  per  cent  on  the  gross  sales  of  the 
corporation  for  a  period  of  five  years  after 
it  was  organized.  Tlxe  proposition  as  made  to 
the  Retail  Grocers'  Association  at  this  first 
meeting  was  not  acted  upon.  After  the  meet- 
ing adjourned,  however,  a  number  of  the 
gentlemen  who  had  been  at  the  meeting,  as 
we  gather  some  twenty  or  more  of  them,  pos- 
sibly, adjourned  to  a  neighboring  caf6  or 
saloon  and  discussed  the  matter  further  with 
plaintiff.  The  proposition,  according  to  plain- 
tiff, was  favorably  considered  by  these  gentle- 
men, among  those  present  being  the  defend- 
aat  LukenblU  and  Vandeloecht,  Mr.  Kelly, 
however,  not  being  present  and  it  was  pro- 
posed that  a  temporary  organization  be  form- 
ed for  the  promotion  of  the  plan.  According 
to  the  testimcmy  of  the  defendants  and  of 
several  other  witnesses  who  were  present 
at  this  meeting  in  the  caf^  however,  plain- 
tiff was  distinctly  told  that  that  i>art  of  bis 
plan  which  contemplated  the  payment  of  one- 
half  of  one  per  cent,  on  gross  sales  for  a  period 
of  five  years  would  not  be  entertained.  There 
was  evidence  tending  to  show  that  this  objec- 
tion to  the  plan  had  been  made  by  several  of 
the  gentlemen  at  the  meeting  of  the  Retail 
Grocers'  Association.  At  all  events  at  this 
first  meeting  in  the  caf6  nothing  very  definite 
appears  to  have  been  agreed  upon.  About 
two  weeks  after  that  there  was  another  meet- 
ing of  the  Retail  Grocers'  Association  at 
whic±i  plaintiff  was  present  and  again  pre- 
sented his  plan.  As  all  of  the  witnesses  for 
defendants  testified,  the  Retail  Grocers'  As- 
sociation, as  a  body,  turned  down  the  prot>osi- 
tlon,  and  refused,  as  a  body,  to  have  anything 
to  do  with  It  According  to  plaintiff's  testi- 
mony there  was  no  formal  action  taken  at 
that  meeting,  but  he  ,does  not  claim  that  his 
plan  was  accepted  by  the  Retail  Grocers' 
Association.  At  all  events,  after  this  second 
meeting  of  the  Retail  Grocers'  Association 
a  number  of  the  gentlemen,  who  were  mem- 
bers of  that  association  and  had  attended 
the  meeting,  again  accompanied  Plaintiff  to 

Digitized  by  CjOOQIC 


1054 


190  SOUTHWHSTEmN  ttePORTSOt 


(Ma 


tbe  caf4  or  saloon  in  the  neighborhood  and 
look  up  with  him  his  proposition.  According 
to  plaintiff,  he  again  stated  that  If  they  ac- 
cepted his  proposition  for  the  promotion  and 
organization  of  the  proposed  corporation  that 
he  was  to  receive  $10  on  each  $25  paid  on 
subscriptions  which  he  secured  to  stock, 
and  one-half  of  one  per  cent,  on  the  gross 
sales  of  the  proposed  corporation  for  a  iMsriod 
of  Ave  years.  Bach  of  tho  indlvidnal  de- 
fendants and  practically  every  other  witness 
in  the  case  testifies  that  this  last  part  of  the 
proposition,  that  is  the  part  for  the  payment 
of  one-half  of  one  per  cent,  of  the  gross  sales, 
was  absolutely  and  unequivocally  rejected. 
These  promoters,  as  we  may  call  them  for 
brevity,  meaning  by  that  the  individual  der 
fendants  and  the  others  'associated  with  them 
in  the  preliminary  negotiations  and  plans,  did 
agree,  however,  to  go  Into  a  corjjoration  as 
proposed  by  plaintiff,  he  to  solicit  stock  hold- 
ers or  members  for  it  and  all  parties  finally 
agreeing,  according  to  the  individual  defend- 
ants and  their  witnesses,  that  for  his  serv- 
ices, expenses,  and  labors  in  connection  with 
soliciting  subscriptions  to  the  capital  stock 
of  the  proposed  corporation  plaintiff  was  to 
receive  $8  on  each  $25  collected  in  the  city 
of  St.  Louis  and  $10  for  each  subscription 
secured  by  him  outside  of  the  dty  of  St. 
Louis.  There  was  evidence  to  the  effect  that 
in  these  meetings  in  the  caf€  and  at  other 
places  afterwards,  some  of  the  gentlemen 
with  whom  plaintiff  was  negot^iatlng  had  dis- 
tinctly asked:  plaintiff  if  be  was  still  ad- 
hering to  his  claim  of  receiving  one-half  of 
one  per  cent,  on  gross  sales,  and  that  plain- 
tiff told  them  that  that  part  of  the  plan  had 
been  abandoned  and  that  his  comi>ensation  as 
covering  his  services  and  expenses  was  to  be 
$8  In  the  city  and  $10  In  the  country  on  each 
subscriber  obtained  by  him.  After  an  unsuc- 
cessful effort  to  obtain  subscribers  in  the 
dty  to  the  number  expected,  In  point  of  fact 
only  about  twenty  having  been  there  obtain- 
ed, plaintiff  succeeded  in  obtaining  subscrip- 
tions outside  of  St  Louis  from  about  127 
stock  holders,  a  total  of  147,  according  to  the 
exhibit  of  names  introduced  by  plaintiff.  Up 
to  this  time  It  was  contemplated  by  all  the 
parties  that  a  corporation  with  a  capitaliza- 
tion of  $150,000  was  to  be  organized,  $75,000 
to  be  common  stock  and  $75,000  to  be  pre- 
ferred stock,  and  there  is  evidence  that  plain- 
tiff had  as.iured  the  promoters  that  he  would 
be  able  from  his  past  experience  to  obtain 
the  necessary  subscriptions  to  this  $150,000 
proposed  corporation  in  about  six  months. 
After  the  plaintiff  had  been  at  work  for  some 
16  or  17  months  he  succeeded  in  securing  sub- 
scriptions to  the  amount  of  only  $36,500, 
whereuiH>n  the  promoters  concluded  to  aban- 
don the  effort  to  raise  $150,000  capital,  and 
in  Mardi,  1912,  organized '  and  incorporated 
the  defendant  corporation  on  a  capital  of 
$50,000,  $25,000  paid  in  cash.  To  enable 
plaintiff  to-  solicit  aubscriptions  and  at  his 


suggestion^  the  promoters,  how  many  of 
them  is  not  clear,  but  apparently  ten  or  more, 
who  had  agreed  to  go  Into  the  matter,  and 
apparently  also  on  the  suggestion  of  plain- 
tiff, organized  themselves  into  what  they 
called  a  "paper  association"  and  elected  what 
they  called  "paper  ofBcers,"  of  wbwn  the 
defendant  Kelly  was  elected  president,  Van- 
deloecht,  treasurer,  and  Lukenblll,  secretary, 
and  at  plaintiff's  suggestion,  in  March,  Itfll, 
he  was  given  a  paper  reading  thus: 

"M.  Kelly,  Jr.,  President    H.  Vanddoecht 
Treasurer. 
"St.  Louis  Wholesale  Grocer  Company. 
"Office  of 
"J.  D.  LukenbiU,  Secretary. 
"3866-68  Folsom  Ave. 
"St.  Louis,  Mo.,  March  Sth,  1911. 
'To  Whom  It  May  Concern :   We  are  organis- 
ing a  wholesale  grocer  house  in  St  Louis  to  be 
owned  and  controlled  by  retail  grocer  stockhold- 
ers of  Missouri  and  Illinois. 

"This  will  introduce  Mr.  N.  L.  Van  Zandt 
who  is  our  ■authorized  representative,  to  explain 
the  proposition  fully  and  to  solicit  your  mem- 
bership, and  collect  the  first  payment  10  per 
cent,  of  subscribed  stock  $25.00.  Check  to  be 
made  payable  to  H.  Vandeloecht  Treas. 
"lours  respectfully, 

"M.  Kelly,  Jr.,  Presidoat 
"Countersigned:   J.  J>.  Lukenblll,  Secretary." 

Plaintiff  was  also  famished,  with  a  form 
of  receipt  to  be  given  to  those  persons  who 
subscribed  to  the  stock,  as  follows: 

"M.  Kelly,  Jr.,  President    J.  D.  LukenbiU, 
Secretary. 
"H.  Vandeloecht  Treasurer. 
"St  Louis  Wholesale  Grocer  Co. 
"St  Louis,  Mo. 
"Capital  Stock  $150,000.00 
"$75,000  common.       FuUy  paid.       $76,000  pre- 
ferred. 
"Shares  $50.00  each. 

" hereby   subscribe   for  five   (Q   shares 

common  stock  in  the  St  Louis  Wholesale  Grocer 
Co.,  payable  $5.00  per  share  now,  and  balance, 
$46.0O  per  share,  wnen  ready  to  begin  business. 


"Make  checks  payable  to  H.  Vandeloecht 
Treasurer. 

"Received  of $25.00,  being  first  payment 

of  five  (5)  shares  of  common  stock  in  the  St 
Louis  Wholesale  Grocer  Co.,  payable  $5.00  per 
share  now,  and  balance,  $45.00  per  share,  when 
ready  to  begin  business. 

"St  Louis  Wholesale  Grocer  Co. 
"St  Louis,  Mo. 

"By        '   ,  Authorized  Representative." 

As  before  stated,  while  plaintiff  commenc- 
ed his  work  in  January,  1911,  the  capital 
with  which  to  start  the  $50,000  corporation, 
that  Is  to  say  the  defendant  St.  Louis  Whole- 
sale Grocer  Company,  was  not  secured  until 
March,  1912.  The  corporation  thereupon 
commenced  business  about  March  ISth,  1912, 
and  continued  in  business  for  a  year,  when 
it  sold  out  to  another  concern,  some  of  the 
stockholders  in  the  old  company  becoming 
stockholders'  In  the  purchasing  company. 
During  this  year  of  its  existence,  the  gross 
sales  of  the  corporation  amounted  to  $176,- 
270.94.  The  promoters'  organization,  or 
'tpaper  organization"  had  continued  and 
plaintiff  worked  under  .their  dlisectlon   in 
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EOlicUlBg  Bobacrtptlons  to  the  stock,  appar- 
ently until  the  organization  and  incorpora- 
tion of  the  defendaat  corporation  in  Marcb, 
1912.  The  corporation  was  organized  with 
thirteen  directors,  of  whom  the  defendant 
Kelly  was  one  and  the  president,  Lukenblli 
another  and  treasurer,  and  Vandeloecht,  a 
director.  Who  the  remaining  ten  directors 
were  does  not  appear.  After  the  organiza- 
tion of  the  corporation,  the  plaintiff  having 
been  paid  $1700,  as  he  says  "on  general  ao- 
count  for  services  and  expenses,"  but  accord- 
ing to  the  defaidants  and  all  witnesses  testi- 
fying for  them,  "In  full  for  all  his  services 
in  the  promotion  of  the  company,"  plalntilT 
asked  one  or  more  of  the  members  of  the 
board  of  dlredtors  of  the  corporation  de- 
fendant to  present  his  claim  to  the  board 
"for  additional  compensatlcHi."  Whether  he 
asked  that  of  the  corjioratloa'On  the  basis 
of  one-half  of  one  per  cent  of  the  gross 
sales,  or  for  what  amount,  in  no  manner  ap- 
pears. This  was  at  tlie  very  begiiming  of 
its  legal  organization  and  commencement 
of  bosiness  by  the  corporatltm.  The  claim 
of  pUtintifr  for  compensation  in  addition  to 
the  11700,  then  being  presented  to  the  board 
of  directors,  plaintiff  himself  being  pre&ent, 
the  board  of  directors  declined  to  make  any 
further  payments  to  him,  denying  that  plain- 
tiff was  Entitled  to  any  compensation  be- 
yond what  he  had  earned  and  received  on 
sales  of  stock,  and  claiming  that  he  had  been 
paid  In  full  in  accordance  with  the  under- 
standing for  all  services  that  he  had  render- 
ed and  that  the  coiporatloa  owed  him  noth- 
ing. 

There  was  no  evidence  of  the  amount  of 
expenditures  of  plaintiff,  beyond  his  state- 
ment that  in  going  from  town  to  town  he 
paid  his  railroad  fare  and  hotel  bills.  How 
much  these  amounted  to,  docs  not  appear,  nor 
was  there  any  evidence  offered  or  Introduced 
as  to  the  value  of  the  services  on  his  promo- 
tion work. 

.While  this  is  but  a  summary  of  a  mass  of 
testimony,  we  think  it  is  a  substantially  cor^ 
rect  statement  of  the  evidence  in  the  case. 
It  must  be  borne  In  mind  that  when  evi- 
dence was  offered  and  introduced,  both  counts 
of  the  petition  were  before  the  court  and  Jury 
and  the  court  Instructed  on  both. 

l%e  verdict  on  the  first  count,  which  sound- 
ed in  damages  for  breach  of  a  specific  con- 
tract, as  before  noted,  was  in  favor  of  all 
the  defendants,  both  the  individuals  and  the 
corporation,  and  the  verdict  against  the  cor- 
poration rests  entirely  upon  the  second  count 
— that  seeking  recovery  as  on  quantum 
meruit.  We  are  concerned  with  the  second 
count  alone. 

We  are  t)ierefore  to  determine  whether  on 
that  evidence  plaintiff  made  out  his  claim 
for  compensation  under  the  second  count. 

[7]  As  is  said  by  the  Supreme  Court  of 
Arkansas  In  Little  Rock  &  Ft.  Smith  R.  R. 
Co.  V.  Perry,  37  Ark.  164,  loc  dt  194: 


"It  la  certainly  the  duty  «t  the  party  having 
the  onus  to  produce  a  preponderance  of  proof; 
otbcrwise,  matters  sTiould  stand  as  they  are. 
The  d^ree  of  preponderance  is  immaterial,  but 
there  most  be  lonu,  of  which  the  jury  snould 
judge." 

We  refer  to  this  case  because  it  is  dted 
on  another  proposition  by  the  learned  coun- 
sel for  the  respondent.  Our  Missouri  de- 
cisions are  to  the  same  effect ;  that  is,  there 
must  be  substantial  evidence  on  the  part  of 
the  plaintiff,  tending  to  establish  the  claim 
which  he  makes,  to  justify  and  warrant  the 
court  In  submitting  the  case  to  the  deter- 
mination of  the  jury.  In  the  case  at  bar, 
we  find  DO  such  aubetantlal  evidence  as  jus- 
tlfl«B  a  verdict  against  the  defendant  cor- 
poration on  the  second  count 

[•}  Learned  counsel  for  respondent  places 
great  reliance  upon  the  dedsirais  of  our  Su- 
preme Court  in  Taussig  v.  St.  Louis  ft  Kirk- 
wood  Ry.  Co.,  106  Mo.  28,  66  S.  W.  960,  88 
Am.  St.  Rep.  674,  and  Taussig  v.  St.  Louis 
&  Kirkwood  R.  R.  Co.,  186  Mo.  269,  8K  S.  W. 
378,  as  also,  among  others,  on  Little  RodE 
&  Ft.  Smith  R.  R.  Co.  ▼.  Perry,  supra,  and 
Bell's  Gap  R.  R.  Co.  v.  Christy,  79  Pa.  54, 
21  Am.  Rep.  39.  On  their  facts  we  find  no 
analogy  between  these  cases  and  that  at  bar. 
In  the  first  place,  the  parties  with  whom 
plaintiff  claims  to  have  made  his  original 
bargain  were  no  more  the  corporation  than 
was  plaintiff  himself.  They  were  all  mere 
promoters.  Paraphrasing  what  is  sold  by 
Judge  Graves  in  Taylor  t.  St.  Louis  National 
Life  Ins.  Co.,  266  Mo.  283,  loc.  dt  290.  181 
S.  W.  8,  It  stands  out  In  bold  faced  type 
that  Kelly  and  the  other  individual  defend- 
ants were  not  and  could  not  have  been  presi- 
dent, secretary  and  treasurer  of  the  defend- 
ant corporation  at  the  time  of  the  alleged 
employment  of  plaintiff.  Further  along  in 
the  opinion  in  that  case.  Judge  Graves  says 
(266  Mo.  loc.  dt.  293  et  seq.  181  S.  W.  11), 
and  referring  to  an  alleged  contract  between 
the  plaintiff  there  and  what  is  called  the 
"organization  committee": 

"AH  the  proceeding  seem  to  appear  in  the 
name  of  the  organization  committee,  until  the 
time  came  when,  as  t%ey  thought,  all  the  pro- 
posed charter  capital  had  been  subscribed, 
whereupon  they  all  met,  adopted  the  proposed 
chatter,  selected  the  board  of  directors,  and 
such  board  in  turn  selected  the  officers,  which 
we  have  named.  This,  however,  was  all  done 
subsequent  to  tie  alleeed  employment  of  plain- 
tiff. At  the  time  of  plaintilTs  employment,  nci- 
er  S.  nor  his  committee  had  any  stock  to  sell." 

[9]  As  a  general  rule,  a  corporation  is  not 
liable  for  services  rendered  by  a  promoter. 
There  are  cases,  however,  which  hold  that 
a  promoter  is  entitled  to  recover  for  servtcea 
rendered  by  him  In  promoting  the  corpora- 
tion. 

"But  in  such  cases  it  should  be  made  to  ap- 
pear: fa)  That  he  himself  expected  to  be  com- 
pensated for  his  services;  (b)  that  such  services 
were  rendered  at  the  request  of,  or  under  con- 
tract with  the  associate  promoters,  or  a  major- 
ity of  those:  and  (c)  fliat  the  acts  done  were 
necessary  to  the  orpinijaition  and  its  objects, 
and  that  the  corporation  received. and  enjoyed 
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the  benefits."    1  nunupton  on  Corporatioiis  (2d 
Ed.)  $§  88  and  89. 

It  is  true  tbat  our  Supreme  Ck)urt  has  said 
in  Taussig  t.  St  Louis  &  Klrkwood  By.  Co., 
166  Mo.,  loc.  dt  38,  66  S.  W.  971,  89  Am. 
St.  Rep.  674,  referring  to  serrices  in  the 
preparation  of  articles  of  incorporation  and 
in  connection  with  procuring  the  incorpora- 
tion: 

"That  for  euch  services  tl>«  plaintiff  may  re- 
cover upon  an  implied  promise  to  pay  their  rea- 
sonable value  is  also  sustained  by  the  weight  of 
authority,  unless  the  understanding  was  that 
they  were  to  be  gratuitous." 

Judge  Brace  cited  a  naml>er  of  authorities, 
including  that  of  Bell's  Gap  B.  B.  Go.  ▼. 
CShristy,  79  Pa.  64,  21  Am.  Bep.  39,  of  whldi 
he  says  that  the  rule  is  there  well  stated, 
and  quotation  is  made  of  the  first  of  the 
syllabi  of  that  case.  When  we  turn  to  the 
PennsylTania  decision  itself  (79  Pa.  loc.  dt 
69,  21  Am.  Bep.  41),  we  find  the  law  more 
fully  stated  than  in  the  syllabus  thus: 

"We  do  not  desire  to  controvert  the  principle, 
established  in  England,  and  to  some  extent  rec- 
ognized in  this  country,  that  when  the  projec- 
tors of  a  company  enter  into  contracts  in  behalf 
of  a  body  not  existing  at  the  time,  but  to  be 
called  into  existence  afterwards,  then  if  the 
l>ody  for  whom  the  projectors  assumed  to  act 
does  come  into  existence,  it  cannot  take  the 
benefit  of  the  contract  without  performing  tlhat 
part  of  it  which  the  projectors  undertook  that 
it  should  perform.  Conceding  to  this  principle 
its  full  force  and  effect,  we  are  unable  to  see  its 
application  to  the  facts  of  this  case.  It  may 
very  well  bo  that  where  a  number  of  persons 
not  incorporated  are  yet  informally  associated 
together  in  the  pursuit  of  a  common  object,  and 
with  the  intent  to  procure  a  charter  in  the  fur- 
therance of  their  design,  they  may  authorize 
certain  acts  to  be  done  by  one  or  more  of  their 
nnmber,  with  an  understanding  that  compensa- 
tion shall  be  made  therefor  oy  the  company 
when  fully  formed.  And  if  such  acts  are  neces- 
sary to  the  organization  and  its  objects,  and 
are  subsequently  accepted  by  the  company,  and 
tlie  benefits  thereof  enjoyed  by  them,  they  must 
take  such  benefits  cum  onere,  and  make  compen- 
sation therefor.  But  the  projectors  or  promoters 
of  the  enterprise  within  the  meaning  of  the  rule 
referred  to,  evidently  must  be  a  majority  at  least 
of  such  persons,  and  not  one,  two,  or  three,  or  a 
small  mmority  thereof.  Such  minority  can  have 
no  more  authority  to  bind  the  association  or  cor- 
poration in  its  incipient  or  inchoate  condition 
than  they  would  have  to  bind  it  if  fully  organiz- 
ed. In  this  case  the  two  or  three  persons  who  it 
is  alleged  promised  the  plaintiff  to  see  him  paid, 
bound  no  one  but  themselves." 

See  further  on  this  Queen  City  Furniture 
&  Carpet  Co.  v.  Crawford,  127  Mo.  356,  30 
S.  W.  163;  State  ex  rel.  Hadley  v.  People's 
United  States  Bank,  197  Mo.  574,  loc.  cit. 
591,  9 1  S.  W.  953 ;  Taylor  v.  St.  liOuis  Na- 
tional Life  Ins.  Co.,  supra;  Van  Noy  t. 
Central  Union  Fire  Ins.  Co.,  168  Mo.  App. 
287,  loc.  cit  295,  153  S.  W.  1090;  Boyal 
Casualty  Co.  v.  Puller,  not  yet  officially  re- 
ported, but  see  186  S.  W.  1099. 

It  does  not  appear  in  the  case  at  bar  how 
many  were  associated  with  these  three  Indi- 
vidual defendants  in  acceding  to  the  proposi- 
tion which  plaintiff  claims.  It  does  appear, 
however,  afllrmatively.  that  there  were  more 
than  the  three  individual  defendants  associ- 


ated together  in  tills  proUmlnarj  work,  and 
it  most  certainly  does  not  appear  that  the 
three  indlvldnal  defendants  liere,  whose 
agreement  is  here  relied  on.  constltated  a  ma- 
jority of  such  parties.  No  one  of  these  indi- 
vidual defendants  was  In  the  position  of  the 
officer  who  bad  made  the  arrangement  with 
Mr.  Taussig  as  In  tbe  St  Louis  &  Klrkwood 
Railway  Company  Gases,  supra,  and  the  serv- 
ices there  rendered  were  of  a  totally  different 
kind  and  scope  than  these  at  bar.  So  that 
the  decision  of  our  Supreme  Court  in  the 
Taussig  Cases  is  to  be  taken  in  connectioa 
with  the  facts  there  present  which  were  en- 
tirely absent  In  the  case  at  \Mr.  That  may 
be  said  of  the  case  of  Little  Bock  &  Ft 
Smith  B.  B.  Co.  v.  Perry,  supra.  An  exami- 
nation of  that  case  discloses  a  state  of  facta 
entirely  different  from  the  case  at  bar. 
Moreover,  wtille  the  Supreme  Court  of  Ar- 
kansas there  states  the  rule  as  developed  hi 
the  English  courts  of  chancery  as  an  equity 
doctrine  and  applicable  in  actions  at  law  ex 
aequo  et  bcmo  as  preventing  fraud  and  impo- 
sition, after  an  examination  of  tbe  authori- 
ties at  page  191  of  87  Ark.,  sums  up  tlie  role 
to  be  derived  from  them: 

"That,  in  order  to  recover,  in  an  action  at  law, 
the  plaintiff  must  show  ttther  an  express  prom- 
ise of  the  new  company,  or,  that  the  contract 
was  made  with  persons  tlien  engaged  in  its 
formation,  and  taking  preliminary  steps  thereto, 
and  that  the  contract  was  made  on  behalf  of  tbe 
new  company,  in  the  expectation  on  tbe  part  of 
plaintiff,  and  with  the  assurance  on  the  part  ot 
tbe  projectors,  that  it  would  become  a  corporate 
debt  and  that  the  company  afterwards  entered 
upon  and  enjoyed  the  benefit  of  the  contract, 
and  by  no  other  title  than  that  derived  througli 
it.  From  these  drcumstances  an  affirmancs 
would  t>e  implied." 

The  Supreme  Court  of  Arkansas  held  that 
there  must  be  some  showing  of  ratlflcattoa 
or,  more  correctly  speaking,  adoption,  by  the 
corporation  when  organized,  beyond  the  mere 
fact  that  by  being  organized  at  the  time  it 
was  it  became  entitled  to  the  l>eneflt  of  the 
land  grant  which  plaintifTs  efforts  bad  saved 
to  the  company. 

These  cases  which  we  have  dbed  from  the 
Pennsylvania  and  Arkansas  Supreme  Courts 
are  leading  cases  on  the  subject  Another 
case  in  which  the  authorities  are  very  fuU; 
collected  is  tbat  of  Cushion  Heel  Shoe  Co.  r. 
Hartt  181  Ind.  167,  103  N.  E.  1063,  50  L.  R. 
A.  (N.  S.)  979.  It  la  held  In  tbat  case,  quot- 
ing from  tbe  syllabi: 

"A  promoter,  in  bringing  about  the  organiza- 
tion of  a  corporation,  and  securing  stock  sub- 
scriptions, occupies  a  fiduciary  relationship  to- 
wards the  corporation,  the  stockholders,  and 
those  who  are  expected  to  buy  stock,  and  where 
he  expects  to  be  paid  for  Us  services  tliat  fact 
should  be  disclosed  to  them  in  advance." 

It  Is  further  there  said: 

"In  the  absence  of  statutory  or  cbarter  pro- 
visions, a  corporation  wVl  l>e  hdd  Uable  for 
services  rendered  by  its  promoters  l>efore  in- 
corporation only  when,  by  express  action  takes 
after  it  has  become  a  legal  entity,  it  racognixei 
or  affirms  such  ctaiB."  (  V^/-»/^l/> 
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That  li  irtiBt  we  praetlcallj  held  In  Bontl 
Casnalty  Oo.  t.  Pnller,  gnpra. 

[II]  Another  point  to  be  here  borne  In 
mind  la,  this  Is  an  action  at  law  on  quantum 
meruit  as  set  ont  In  this  second  count.  Not 
a  particle  of  testimony  was  given  or  offered 
to  show  the  value  of  any  serrlces,  so  upon 
what  basis  the  Jury  awarded  plalntUf  $2,000 
is  Impossible  of  ascertainment.  The  learned 
connsel  for  respondent  attempts  to  meet  this 
proposition  by  aayluK  that  even  if  there  was 
no  evidence  of  the  valne,  which,  however, 
that  counsel  denies,  the  case  could  neverthe- 
less have  gone  to  the  Jury.  In  support  of 
this,  counsel  dtes  some  cases  which  he  thinks 
sustain  him.  We  do  not  think  they  cover 
services  of  the  kind  here  involved. 

In  Bradner  v.  Rockdale  Powder  Co.,  IIS 
Mo.  App.  102,  91  B.  W.  097,  where  it  appear- 
ed that  no  proof  was  adduced  to  diow  the 
reasonable  value  of  the  services  of  plaintiff 
rendered  in  selecting  a  suitable  site  for  the 
erection  of  a  ixnvder  magazine,  plaintiff  in- 
sisting that  the  valne  of  such  services  came 
within  the  reasonable  common  knowledge  of 
ordinary  men  and  that  the  Jury  might  settle 
on  that  value  without  evidence  to  aid  them, 
our  court  said: 

"Th»  reasonable  value  of  such  snvices  as 
plaintiff  rendered  Is  not  a  matter  of  such  com- 
mon knowled^  that  testimony  on  the  subject 
may  be  dispensed  with.  •  ♦  •  The  very  es- 
sence of  a  case  quantum  meruit  is  the  reason- 
able valne  of  the  work  or  property  in  dispute; 
and  when  the  case  is  such  that  the  Inquiry  as 
to  the  value  is  susceptible  of  proof  by  testimony, 
proof  must  be  made." 

We  followed  this  in  Woodward  v.  bonnell, 
146  Mo.  App.  119,- 123  S.  W.  1004,  where  oth- 
er authorities  bearing  on  the  same  proposi- 
tion are  collated. 

Without  going  further  into  the  authorities 
and  referring  to  those  which  are  so  fully  re- 
viewed in  the  cases  which  we  have  dted,  It 
ia  sufficient  to  say  that  it  does  not  appear  in 
the  first  place  that  the  three  individual  de- 
fendants, who  are  alleged  to  have  employed 
plaintiff,  were  a  majority  even  of  the  pro- 
moters; In  the  next  place,  the  testimony  is  en- 
tirely too  indefinite  to  constitute  substantial 
testimony  to  the  effect  that  even  these  par- 
ties may  be  said  to  have  availed  themselves 
of  the  services  of  the  plaintiff  with  any  sort 
of  understanding  that  he  was  to  receive,  in 
addition  to  his  commissions  on  the  sale  of 
stock,  one-half  of  one  per  cent,  on  the  gtoss 
sales  of  the  corporation  when  formed  for  a 
period  of  five  years,  or  any  other  sum.  That 
depended  on  ttie  contract  set  up  in  the  first 
oonnt  of  the  petition  and  the  verdict  of  the 
Jary  against  plaintiff  and  in  favor  of  all  the 
defendants  negativee  the  existence  of  the  con- 
tract there  alleged.  Furthermore,  it  does 
affirmatively  appear  that  when  the  matter 
of  the  services  of  plaintiff  was  first  call- 
ed to  the  attention  of  the  directors  of  the 
corporatloii  after  its  organization,  they  not 
only  dented  any  such  understanding  as  to  pay- 
ment of  one-half  of  one  per  cent,  on  the  gross 
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sales  of  the  company  for  five  yean,  or  any 
other  muo,  trat  explicitly  claimed  that  plain- 
tiff had  been  paid  in  full  for  all  the  services 
which  he  had  rendered  in  connection  with  tiw 
■ale  of  stodc 

It  is  to  be  home  in  mind  that  there  is  n» 
pretense  that  the  plaintiff  in  this  ease  Ten' 
dered  any  services  whatever  in  connection 
with  the  organisation  of  the  corporation,  be< 
yond  soliciting  and  receiving  snbscrlptlons  to 
its  proposed  capital  stock.  None  of  the  facts 
present  in  the  Tanssig  Cases,  or  in  the  Ar- 
kansas, Indiana  and  Pennsylvania  Gases  are 
here  present  In  each  one  of  these  cases, 
visible,  tangible  property,  which  had  beoii 
secured  or  procured  by  the  promoter,  had 
been  turned  over  to  the  corporation  after  its 
organizatloo  and  was  retained  by  it,  and  in 
the  Tanssig  Cases  the  defendant  had  availed 
itself  of  the  profession^  services  of  the  plain- 
tiff  in  effecting  its  organizati<Ni,  he  even  nn> 
dertaking  in  its  behalf,  defense  of  snlts  that 
were  brought  affecting  the  property  in  which 
the  corporation  was  to  become  interested 

[11]  In  the  Royal  Casualty  Company  Case, 
supra,  as  before  noted  there  was  a  distinct 
adoption  of  the  contracts  of  the  promoters, 
made  by  the  corporation  after  Its  organiaa> 
tlon,  with  a  full  knowledge  d  all  the  facts 
connected  with  it  If  we  are  to  aUow  the 
plaintiff  to  prevail  in  this  case,  we  must  hold 
that  by  the  mere  act  of  accepting  incorpora- 
tion— by  the  mero  act  of  becoming  a  corpo- 
rate body,  the  corporation,  as  an  entity,  had 
accepted  the  benefit  of  the  services  of  the 
plaintiff  in  obtaining  subscriptions  to  Its  capi- 
tal Steele  Of  course,  it  could  not  lawfully 
engage  In  business,  under  our  law,  until  at 
least  one-half  of  the  stock  Is  subscribed  and 
paid  for  in  cash  or  Its  eqnivalent  Laws 
1911,  p.  148.  Beyond  tbia  solidUng  and 
placing  of  subscriptions  to  stock,  the  plain- 
tiff here  does  not  pretend  to  have  rendered 
any  services  whatever  in  connection  with  the 
organization  of  the  corporation.  Tet  to  en- 
able plaintiff  to  recover,  we  must  hold  that 
three  of  the  promoters  had  power  to  pledge 
the  whole  Income  of  the  corporation  to  be 
formed  to  a  payment  to  this  plaintiff  for  his 
services  Id  procuring  sniMcriptions  to  its 
stock,  and  that  by  the  mero  act  of  incorpora- 
tion, accepting  the  subscriptions  'and  going 
on  with  its  business,  the  corporation  bound 
itself  to  pay  for  obtaining  the  subscriptions. 
Until  the  organization  of  the  corporation,  the 
only  parties  concerned  in  securing  subscrip- 
tions to  the  proposed  corporation  wero  the 
promoters,  of  whom  plaintiff  T»<"mpif  was 
one,  aijid  all  the  work  plalntlfl  performed  and 
all  the  services  he  rendered,  were  for  the 
promoters  and  not  for  the  corjwratlon.  The 
corporation,  as  such,  prior  to  Its  organiza- 
tion, was  not  concerned  in  that  We  are  nn- 
wUUng  to  hold  that  by  the  mere  fact  of  ac- 
cepting incorporation  and  proceeding  as  a 
corporate  body,  the  corporation,  as  sudt, 
could  be  made  liable  on  any  such  contract 
by  a  few  of  its  promoters,  and  we  venture  to 
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go  farther  and  say  that  we  do  not  beUev<e 
that  it  was  within  the  power  of  any  promot- 
er, in  any  such  manner  aa  liere  daimed,  to 
encumber  the  whole  property  of  the  corpora- 
tion— all  of  its  business.  We  are  aware  that 
there  are  some  cases  whidi  seem  to  hold  that 
mere  services  in  procuring  the  sale  or  sub- 
scriptions to  the  capital  stock  of  a  proposed 
corporation  are  such  services,  when  rendered 
at  the  instance  of  the  promoters,  as  imposes 
an  obligation  on  the  corporation,  when  form- 
ed, to  pay  the  reasonable  value  of  those  serv- 
ices. We  in  effect  held  to  the  contrary  in 
Royal  Casualty  Co.  v.  Puller,  supra.  We  find 
no  authority  in  our  state  authorising  any 
buch  conclusion,  and  in  the  absence  of  con- 
trolling decisions  of  our  own  courts,  we  are 
unwilUng  to  sanction  such  a  rule.  Here  we 
have  nothing  to  carry  knowledge  to  the  stock 
holders  as  a  body,  or  even  a  majority  of 
them,  nor  Is  there  any  proof  even  tending  to 
•how  ratification  by  the  stock  holders  of  any 
agreement  by  which  the  assets  of  the  cor- 
poration, which  they  were  invited  to  become 
a  part  of,  were  subject  to  any  burden  for 
preliminary  work  of  organization,  a  burden 
which  might  have  "killed"  the  organisation 
at  its  start 

On  the  grounds  we  have  stated,  plaintiff  is 
debarred  from  any  recovery,  and  the  demur- 
rer to  the  evidmce  should  have  been  sus- 
tained. 

The  Judgment  of  the  circuit  court  must  be 
reversed.    It  is  accordingly  so  ordered. 

ALLES  and  THOMPSON,  JJ.,  concur. 


O.    H.    AL6ERS   COMMISSION   CO.   ▼. 
VOGELSANO.     (No.  16203.) 

(St  Louis  Court  of.  Appeals.  Missouri.  Dee. 
30,  1916.    Rehearing  Denied  Jan.  16,  1917.) 

1.  BXECUTOBS  AND  AdHINISTKATOBB  ^s>261'— 
PBESENTATIOn'  OF  CI.AIMS— PLEADINO. 

As  against  a  daim  in  probate  court  Ui  ex- 
ecutor need  not  plead  the  statute  Umitug  time 
in  which  to  present  claims.  Rev.  St.  1909,  |  191, 
as  amended  March  18,  1911  (Iaws  1911,  p.  81); 
it  being  sufficient  to  raise  the  point  in  such  a 
way  as  to  make  it  clear  to  court  and  counsd 
that  the  executor  is  relying  upon  the  statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §g  896-900;  Dec. 
Dig.  «=»251.] 

2.  Apfeai,  and  Ebbob  «=s>173(1),  882(8)— Es- 
toppel TO  AxxxoE  Ebbob — Inconsistent 
Position. 

A  claimant  against  an  estate  could  not  ob- 
ject that  the  newspaper  publishing  notice  lim- 
iting time  to  present  claims  was  not  a  proper 
newspaper,  where  he  himself  put  in  evidence  the 
affidavit  of  publication  relied  on  by  the  execu- 
tor, and  the  point  was  first  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1079,  10G3,  3607,  3598; 
Dec.  Dig.  «=»173(1),  882(8).] 

8.  EXKCm'OBS  AND  AOUINtSTBATOBS  €=3223 — 
PBESENTATION    of    CLAIMB— LnilTATIONS. 

Rev.  St  1909.  |  191,  as  amended  by  Lews 
1911,  p.  81.  barring  claims  against  estates  not 


presented  within  one  year  from  date  of  letters, 
where  notice  is  published  within  ten  days  after 
letters,  is  not  affected  by  Rev.  St  1900,  t  82. 
as  amended  by  Laws  lOll,  p.  79,  giving  form  of 
notice  for  publication,  which  states  that  if  such 
claims  are  not  exhibited  within  one  year  from 
the  date  of  the  last  insertion  of  such  publica- 
tion they  shall  be  barred. 

[Ed.  Note. — For  other  cases,  see  Execnton 
and  Administrators,  Cent  Dig.  {  767;  Dec  Dig. 

4.  EzEcirroBS  and  Adhinistbatobs  4=>223— 
Pbesbntatior  of  CiAnca  —  LnciTATtoNs — 
Waiveb. 
The  effect  of  Rev.  St  1909,  |  191,  as  amend- 
ed by  laws  1911,  p.  81,  to  bar  withm  one  year 
from  date  of  letters  where  notice  is  published 
within  ten  days  after  granting  such  letters,  all 
claims  afainst  an  estate,  is  not  affected  by  pab- 
lication  m  the  form  prescribed  by  Rev.  St  1900. 
S  82,  as  amended  by  Laws  1911,  p.  79.  which 
states  the  limitation  as  one  from  the  date  of 
last  publication. 

[Ed.  Note. — ^For  otiher  eases,  see  Executors 
and  Adminstrators,  Cent  Dig.  |  767 :  Dec.  Dig. 
<d=»223.] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 

Action  by  the  G.  H.  Albera  Commission 
(Company  against  Louis  B.  Vogelsang,  ex- 
ecutor. From  judgment  for  defendant,  plain- 
tiff  appeals^    Affirmed. 

8.  Mayner  Wallace,  Wm.  R.  Orthwebi, 
and  Shepard  Barclay,  all  cf  St  Louis,  for 
appellant  Henry  H.  (M>er8(dtelp,  of  St  Louis, 
for  respondent 

ALLEN,  J.  This  is  an  action  to  enforce 
against  the  estate  of  Henry  B.  Vogelsang, 
deceased,  a  claim  founded  upon  two  promis- 
sory notes ;  one  note  being  for  $2,158.66,  with 
interest,  upon  which  it  is  alleged  that  noth- 
ing has  been  paid,  and  the  other  being  for 
11,300,  on  which  a  credit  of  11,000  appears, 
leaving  a  balance  of  $300,  and  Interest,  daim- 
ed  to  be  due  thereon.  The  probate  court  al- 
lowed the  claim  against  the  estate,  and  the 
defendant  executor  appealed  to  the  drcoit 
court,  where,  upon  a  trial  de  novo,  the  court, 
at  the  close  of  plalntliTs  case,  peremptorily 
directed  a  verdict  for  defendant  upon  the 
ground  that  plalntifTs  daim  had  not  been 
presented  to  the  executor  within  the  time 
allowed  by  law  but  was  barred  by  the  qpecial 
statute  of  limitations,  to  wit,  section  191, 
Revised  Statutes  1900,  as  amended  in  1911. 
See  Laws  1911,  p.  81.  The  jury  returned  a 
verdict  for  defendant  In  accordance  with  the 
peremptory  instruction;  and,  from  a  judg- 
ment entered  accordingly,  plaintiff  prosecutes 
the  appeal  before  us. 

The  record  dlsdoses  that  Henry  B.  Vogel- 
sang died  on  May  20^  1912;  that  on  Angoat 
28,  1912,  letters  testamentary  xipaa  his  s- 
tate  were  granted  to  the  defendant  execu- 
tor ;  and  that  within  ten  days  thereafter,  t« 
wit,  on  September  7,  1912,  the  executor  be- 
gap  .publication  of  the  notice  to  crediton 
hereinafter  referred  to,  which  notice  was 
published  once  a  week  for  foox  cooaecntivt 
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weeks,  tbe  last  pnbUcatloo  bcdng  on  Sep- 
tember 28,  1912.  Notice  of  plalntUTs  de- 
mand was  served  on  tbe  defendant  executor 
on  September  2S,  1918.  At  tbe  trial  In  tbe 
circuit  court  plalntUTa  counsel  stated  that 
tbeae  facts  were  admitted  by  tbe  parties; 
and  tbat  It  was  fnitber  admitted  that  a  cer- 
tain "pnbllc&tlon  affidavit  of  one  O.  S.  Pollard 
of  tbe  St.  Lonls  Times  M  a  correct  state- 
ment of  the  publication  to  creditors  on  the 
part  of  said  executor  and  Is  marked  as  de- 
fendant's Sxhlblt  A"  This  nffldavlt,  in 
Which  appears  a  copy  of  tbe  notice  to  credl- 
tors,  was  thereupon  admitted  in  evidence. 
The  notice  thus  shown  to  have  been  putdiiihed 
by  tbe  defendant  as  such  executor  is  as  fol- 
lows: 

"Notice  is  hereby  given  that  letters  testa- 
mentary on  the  estate  of  Henry  B.  Vogelsang, 
deceased,  were  granted  to  Uie  undersigned  ^ 
the  probate  court  of  the  cit?  of  St  Louis,  on 
the  29th  day  of  August,  1912. 

"All  persona  having  claims  against  said  es- 
tate are  required  to  exhibit  the  same  to  the  un- 
dersigned for  ailowance,  witiiin  six  months  aft- 
er the  date  of  said  letters,  or  they  may  be  pre- 
cluded from  any  benefit  of  said  estate,  and  if 
Bach  claims  be  not  exhibited  within  one  year 
from  the  date  of  the  last  insertion  of  this  pub- 
lication, they  shall  be  forever  barred." 

When  tbeae  facts  bad  tbna  come  Into  tbe 
case  by  way  of  admissions,  defendant's 
counsel  objected  to  the  Introduction  of  any 
further  evidence  on  the  ground  that  tbe  facts 
so  disclosed  showed  "tbat  neither  of  the 
claims  were  presented  wltbln  tbe  required 
time  and  tbat  they  are  barred  by  tbe  statute." 
A  colloquy  between  court  and  counsel  then  en^ 
sued;  and  plaintilTs  counsel  attempted  to 
withdraw  his  "admission"  because  of  the  al- 
leged failure  of  defendant's  oonnsel  to  abide 
by  an  oral  agreement  said  to  have  been  enter- 
ed into  by  connseL  The  court  ultimate 
overmled  defendant's  objection;  and  plain- 
tiff adduced  proof  going  to  show  that  the 
notes  were  valid  obligations  of.  tbe  deceased, 
and  tbat  the  respective  amounts  claimed 
were  due  and  payable  thereon. 

At  the  close  <^  plalntUTs  case,  tbe  court, 
at  defendant's  request,  gave  tbe  peremptory 
tostmctlon  above  mentioned,  indorsing  tbeie- 
otx  tbe  following  notation,  viz: 

"Given  upon  tine  ground  that  plaintiffs  claim 
is  barred  by  the  special  statute  of  limitations, 
section  191,  R.  S.  1909,  as  amended  March  13, 
1911." 

From  what  we  have  said  above  It  will  be 
seen  that  the  trial  court  proceeded  npon  the 
theory  that,  since  the  defendant  executor,  in 
compliance  with  the  law,  began  the  pnbllea- 
tlcm  of  the  notice  to  creditors  within  ten  days 
after  the  issuance  of  the  letters,  the  one-year 
period  of  limitation  provided  by  tbe  statute, 
as  amended  in  1911,  began  to  run  from  the 
date  of  the  Issnance  of  sacb  letteis,  to  wit, 
Augnst  29,  1912;  and  as  plaintiff  did  not 
serve  the  defendant  with  notice  of  its  dalm 
until  September  2S,  1918,  the  demand  was 
barred  by  the  statute.  Plaintiff,  appellant 
here,  contends,  on  tbe  other  liand,  that  under 


the  statute,  as  amended,  When  correctly  in- 
terpreted and  a'ppUed  to  the  facts  of  this 
case,  the  one-year  period  of  limitation  did 
not  bei^  to  run  until  the  date  of  the  last  In- 
fsertlon  of  tbe  publication  of  the  notice  afore- 
said, to  wit,  September  28,  1912;  and  tbat 
consequently  plaintifTs  claim  was  not  barred 
when  notice  thereof  was  served  on  the  ex- 
ecutor on  September  25,  191.?. 

Before  considering  the  question  thus  pre- 
sented, we  shall  dispose  of  certain* points 
raised  by  appellant's  learned  counsel. 

[1]  It  Is  said,  for  one  thing,  that  tbe  bar  of 
the  statute  was  not  properly  invoked  at  the 
trial.  But  we  are  not  persuaded  that  there 
Is  any  merit  In  this  suggestion.  That  It  Is 
unnecessary  to  plead  the  statute.  In  a  case 
originating  In  tbe  probate  court.  Is  nqt  dis- 
puted. And  It  appears  that  the  point  was 
raised  in  a  way  such  as  to  make  It  clear  to 
court  and  counsel  tbat  defendant  was  relying 
upon  the  special  statute.  See  Wencker, 
Adm'r,  V.  Thomi)8on'B  Adm'r,  96  Mo.  App.  loc. 
dt  66,  68  S.  W.  743.  Indeed,  it  appears 
from  statements  of  defendant's  counsel  In  the 
trial  of  the  case  below  that  defendant  pro- 
ceeded upon  the  theory  that  this  was  the  only 
defense  to  be  asserted ;  and  the  court,  in  giv- 
ing the  peremptory  Instruction,  noted  thereon 
that  it  was  given  upon  the  ground  that  the 
claim  was  barred  by  section  191,  Bev.  Stat 
1909,  as  amended  in  1011. 

It  is  urged  that  the  evidence  adduced  suf- 
ficed merely  to  make  tbe  question  respecting 
the  bar  of  the  statute  an  issue  to  be  deter- 
mined by  the  Jury.  But  we  cannot  assent  to 
this.  The  facts  that  came  Into  plaintiff's 
case,  in  the  manner  above  shown,  left  no  is- 
sue of  fact  to  be  determined  respecting  the 
matter.  It  only  remained  for  the  court  to 
interpret  the  provisions  of  tbe  special  statute 
of  limitations  and  apply  the  same  to  the  un- 
disputed facta  It  Is  true  that  some  of  tbe 
facts  thus  developed  need  not  have  been 
shewn  by  plaintiff  to  make  out  a  prima  fade 
case,  but  tbey  were  shown ;  plaintiff's  coun- 
sel proceeding,  it  seems,  upon  the  theory  that 
plalntUTs  claim  would  be  contested  only  on 
tbe  ground  that  notice  thereof  had  not  been 
given  tbe  executor  in  due  time,  and  tbat 
counsel  had  agreed  as  to  tbe  tacts.  The 
sqbsequent  statements  of  plaintiff's  coun- 
sel, viz.:  "I  will  withdraw  our. admission," 
"We  aren't  admitting  anything  now"— did 
not  have  the  effect  of  effacing  the  record 
tbat  bad  then  been  made..  Nor  was  plain- 
tiff's case  prejudiced  by  the  oonrse  whicib 
Its  counsel  pursued;  for,  if  defendant's  posi- 
tion be  correct,  It  Is  dear  tbat  plaintiff  could 
not  have  escaped  tbe  bar  of  tbe  statute  in- 
voked. 

[2]  In  this  connection.  It  Is  argued  that 
no  proof  was  adduced  tending  to  show  that 
tbe  St  Louis  Ttanes  Is  a  newspaper  published 
in  the  dty  of  St.  Louis;  and  It  is  said  tbat 
neither  tbe  trial  court  nor  this  court  can 
take  Judicial  notice  of  that  tact/  Butnl 
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tiff  iteeU  produced  and  pat  In  evMence  the 
affidavit  of  publication,  as  showing  the  due 
pnbUcatlcxi  of  the  notice  to  creditors;  and 
the  point  now  sought  to  be  raised  was  In  no 
manner  suggested  below.  It  is  unnecessary, 
therefore,  to  here  glre  the  matter  any  far- 
ther consideration. 

[3]  We  come  then  to  the  oontroUlng  qaes- 
tlon  In  the  case,  viz.  whether  the  one-year 
period  of  limitation  began  to  run  from  the 
date  of  the  Issuance  of  the  letters  to  the  de- 
fendant executor,  or  from  the  date  of  the 
last  insertion  of  his  publication  of  notice  to 
creditors.  In  considering  this  question,  we 
musfhare  regard  to  the  precise  language  of 
the  sections  of  the  statute  Involved.  Section 
191,  Bev.  Stat  1909,  as  amended  March  13, 
1911  (Laws  1911,  p.  81),  is  as  foUows: 

"Sec.  191.  All  demands  not  thus  exhibited 
in  one  year  shall  be  forever  barred,  saving  to 
infants,  persons  of  unsoond  mind  or  imprisoned, 
and  married  women  one  year  after  the  removal 
of  their  disability,  and  »aid  one  fear  *kaU  iegi* 
to  run  from  the  date  of  the  letters  where  no- 
Hoe  «kall  te  pubKthed  M>ithin  ten  day*,  after 
lettert  are  granted,  and  in  aU  other  eatee  said 
one  year  ekaXl  hegifn  to  run  from  fh»  date  of 
the  Uut  ingertion  of  the  pnbboation  of  the  no- 
tice." (Italics  ours.) 

The  DOtice  to  creditors,  published  as  above 
stated,  was  drawn  In  precise  conformity  to 
section  82,  Bev.  Stat  1909,  as  amended 
March  18,  1911  (Laws  1911.  p.  79),  which  is 
as  follows: 

"Sec  82.  Within  ten  days  after  letters  are 
granted  the  executor  or  administrator  shall 
publish  in  some  newspaper  pnblislied  in  the 
county  where  letters  of  administration  have  been 
granted,  and  if  no  paper  is  published  in  audi 
county,  then  in  a  paper  published  in  any  other 
county  in  the  state  nearest  to  the  county  where 
snch  letters  of  administration  have  been  granted 
fw  three  weeks,  a  notice  that  letters  testa- 
mentary or  of  adiministration  have  been  granted 
to  him,  stating  the  date,  and  requiring  all  per- 
sons Imving  cuLims  against  the  estate  to  exhibit 
them  for  allowanoe  to  the  executor  or  admior 
istxator  within  rix  months  after  the  date  of 
letters,  or  they  may  be  precluded  from  any  bene- 
fit of  snch  estate;  and  that  if  snch  claims  be  not 
exhibited  within  one  year  from  the  date  of  the 
last  insertion  of  sach  publication,  they  shall  be 
forever  baned." 

From  a  reading  of  section  191,  supra,  as 
amended,  it  quite  clearly  appears  that  the 
lawmakers  therein  stated  with  certainty  and 
precision  the  date  from  which  the  one-year 
period  of  limitation  shall  begin  to  run  In 
each  of  the  two  instances  mentioned;  that  is 
to  say,  that,  U  the  notice  to  creditors  be  pub- 
lished within  ten  days  after  the  granting  of 
letters,  then  the  one  year  shall  begin  to  run 
from  the  date  of  snch  letters,  but  that,  if 
sach  notice  be  not  puUished  within  ten  days 
from  the  granting  of  the  letters,  then  the 
one-year  iierlod  shall  begin  to  ran  from  the 
date  of  the  last  Insertion  of  the  publication 
of  the  notice.  In  the  case  before  as,  the  no- 
tice was  pnbUShed  within  ten  days  from  the 
date  of  the  issuance  of  the  letters.  There- 
fore, under  section  191  as  amended,  the  one- 
year  statate  began  to  run  from  the  date  of 
the  granting  of  the  letters  to  the  defendant 


ezecntor;  onleas  It  be  that  section  82,  as 
amended,  which  pxeflcrlbes  tba  form  of  the 
notice  to  creditors,  is  to  be  taken  as  control- 
ling the  matter,  and  as  having  the  effect  of 
prescribing  that  the  one-year  period  shall  la 
every  Instance  begin  to  ran  from  the  date  of 
the  last  Insertion  of  the  publication  of  nodes 
to  creditors,  despite  the  provisions  of  sec- 
tion 191,  as  amended,  to  the  oontrary;  or 
unless  it  be  that  an  ocecotor  or  administra- 
tor who  publishes  notice  to  creditors  in  ooo- 
formlty  with  section  82,  as  amended,  stating 
that,  if  claims  "be  not  exhibited  within  ode 
year  from  the  date  of  the  last  insertion  of 
this  pmbllcatlon,  thear  shall  be  forever  bar- 
red," is  bound  by  sach  notice,  thongb  tlie 
publication  was  begun  within  ten  days  from 
the  Issuance  of  the  letters,  and  despite  the 
spedflc  provision  of  section  191,  as  amended, 
applicable  where  the  publication  is  so  b» 
gun. 

[4]  We  regard  It  as  dear  that  section  191, 
as  amended,  which  is  the  llmltatloa  statata^ 
most  control  the  matter  in  hand.  Its  pro- 
visions are  explicit  and  clear ;  and  there  ap- 
pears to  be  no  room  for  the  amtentloa  that 
it  is  to  be  regarded  as  altered  or  modi  fled 
by  section  82,  as  amended,  which  merdy  pro- 
vides the  form  that  the  notice  to  oredlton 
shall  take.  Nor  in  view  of  the  provisions  of 
section  191  as  amended,  do  we  think  that  an 
executor  or  administrator  who  publishes  no- 
tice to  creditors  in  the  form  prescribed  by 
section  82  as  amended,  though  such  publica- 
tion Is  begun  within  ten  days  from  the  Isso- 
ance  of  letters,  Is  bound  thereby.  In  the  sense 
that  In  behalf  of  the  estate  upon  which  he  Is 
administering,  be  is  precluded  from  assert- 
ing that  claims  are  barred  within  one  year 
from  the  granting  of  the  letters.  Section  82, 
as  amended,  purports  to  prescrii>e  one  gener- 
al form  for  the  notice  to  creditors,  to  be  em- 
ployed In  all  cases,  regardless  of  the  time 
when  the  publication  may  liegln.  It  Is  un- 
fortunate that  In  enacting  this  section  re- 
gard was  not  had  to  the  alternative  prorl- 
Bloaa  of  section  191,  supra,  as  amended ;  but 
it  cannot  be  said  that  an  executor  or  admin- 
istrator Is  in  any  wise  at  fault  If  be  follows 
literally  the  terms  of  the  statute  providing 
precisely  what  his  notice  shall  contain ;  nor 
that  the  estate  upon  which  he  Is  administer^ 
ing  must  on  that  account  lose  the  benefit  of 
the  provisions  of  section  191,  as  amended, 
when  the  publication  is  begun  within  ten 
days  from  the  Issuance  of  the  letters.  It  Is 
said  by  plalntUTs  learned  counsel  that  this 
view  ascribes  to  the  Legldatare  the  inten- 
tion of  providing  for  a  notice.  In  cases  such 
as  that  before  us,  which  is  false  and  mislead- 
ing (If  not  fraudolent)  on  its  face.  It  is 
true,  as  said,  that  the  lawmakers.  In  pre- 
scribing tbiB  form  of  notice,  nnfortnnatdy 
failed  to  reckon  with  the  &ct  that  the  Ilml- 
tatloQ  section  (section  191  as  amended)  dis- 
tinctly provides  that  the  time  when  the  pe- 
riod of  limitation  shall/ bej^n  to  iron  shall 
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depend  upon  whether  tbe  publicatlon  of  the 
notice  Is  begun  within  ten  days  of  the  grant- 
ing of  the  letters  or  otherwise.  Bat  It  is 
pertinent  to  here  inquire  whether  a  claim- 
ant Is  entitled  to  rely  solely  ui>on  the  form 
of  notice  pabllshed  by  the  executor.  We 
think  that  he  must  be  held  to  a  knowledge  of 
all  of  the  statutory  provisions  to  be  reckon- 
ed with  In  the  premises,  that  section  191,  as 
amended,  prescribes  wlQi  certainty  the  time 
when  the  one  year  shall  begin  to  run  In  each 
of  the  Instances  therein  mentioned,  and  that 
the  publication  of  the  notice  In  the  form  pre- 
scribed by  section  82  as  amended  la  appar- 
ently made  necessary,  In  every  case,  by  the 
terms  of  that  section. 

There  Is  nothing  to  suggest  that  plaintiff 
did  In  fact  rdy  upon  the  form  of  the  notice 
published,  and  was  thereby  misled;  but  we 
do  not  mean  to  say  that  evidence  tending  to 
show  this  would  In  any  wise  alter  the  situa- 
tion, or  would  be  comi)etent  evidence  in  the 


An  argument  is  advanced  by  appellant 
predicated  upon  the  wording  of  section  195, 
Rev.  Stat  1909,  as  amended  In  1911  (Laws 
1911,  p.  82).  This  section  need  not  be  here 
quoted.  A  scrutiny  of  It  discloses  that  the 
language  employed,  referring  to  section  191, 
supra,  tends  to  support,  rather  than  to  mili- 
tate against,  the  views  expressed  above. 

In  support  of  appellant's  contention-  that 
the  period  of  limitation  here  began  to  run 
from  the  date  of  the  last  Insertion  of  the 
publication,  and  not  from  the  date  of  the 
granting  of  the  letters,  we  are  referred  to 
the  oplnl<»i  of  this  court  by  Bakewell,  J.,  In 
Spauldlng  v.  Suss,  4  Mo.  App.  S41.  But  the 
language  which  appellant  quotes  therefrom 
(4  Mo.  App.  loc.  dt  S43,  644),  having  refers 
ence  to  section  19  of  article  2,  Wagner,  Stat 
p.  86,  was  unnecessary  to  a  decision  In  the 
case,  and  when  the  entire  opinion  Is  reckon- 
ed wltb  we  do  not  regard  It  as  authority  In 
support  of  the  argument  advanced  by  appel- 
lant 


In  support  of  the  Insistence  that  we  oo{^t 
to  construe  the  sections  of  the  statute  here 
under  consideration  so  as  to  resolve  any  am- 
biguity In  favor  of  the  longer  period  of  lim- 
itation, we  are  referred  to  the  case  of  Haw- 
kins V.  Rldenhour,  IS  Mo.  130.  It  was  there 
said  that  since  the  notice  to  creditors,  in 
that  case,  was  not  published  until  81  days 
after  the  date  of  the  letters  of  administra- 
tion, it  was  not  a  compliance  with  the  stat- 
ute which  required  publication  within  30 
days;  the  court  adding: 

"As  the  law  anthorizing  it  has  a  tendency  to 
destroy  rights,  we  shall  reqnire  a  itrict  compli- 
ance with  its  proTlsioiui." 

We  perceive  nothing  in  this  to  snstaln  ap- 
pellant's position;  and  In  view  of  the  clear 
and  explicit  provisions  of  section  191  as 
amended  in  1911,  prescribing  with  certalntjr 
that,  under  circumstances  such  as  are  here 
present  with  respect  to  the  pabllcatlOD  ot 
the  notice,  the  one-year  period  of  limitation 
shall  begin  to  rim  from  the  date  of  the  Issu- 
ance of  the  letters,  there  appears  to  be  no 
room  for  a  oonstmctlon  of  the  statute  in 
flavor  of  a  longer  period  of  limitation. 

Other  authorities  dted  in  the  briefs  need 
not  be  discussed.  For  the  reasons  indicated, 
we  are  of  the  opinion  that  the  one-year  peri- 
od of  limitation  began  to  run  against  plaln- 
tlfTs  daim  on  the  date  of  the  granting  of  the 
letters  testamentary  to  the  defendant  execu- 
tor. In  this  connection,  see  WUklnson  v. 
'niom,  185  S.  W.  662.  And  as  the  daim  was 
not  lawfully  exhibited  to  the  executor  with- 
in sndi  period,  we  must  hold  that  it  was 
barred,  and  that,  under  the  drcnmstances  of 
the  case,  it  was  proi)er  to  give  the  peremp- 
tory instroctioa,  on  this  ground,  at  the  dose 
of  plaintUTs  case.' 

It  follows  that  the  Judgment  below  should 
be  affirmed,  and  it  is  so  ordered. 

REYNOLDS.  P.  J.,  and  THOMPSON,  J, 
concur. 
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PATTON  ▼.  STBWABT. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1917.) 

1.  PuBUo    Lands    «=»l{a.(7)— Patents— In- 

TKBFERENCK. 

Where  the  boundary  of  a  later  patent  laps 
over  upon  an  earlier  patent,  the  later  patent, 
in  so  far  as  it  interferes  with  the  prior  patent, 
is  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  433 ;  Dec.  Dig.  <S=>1B1(7).] 

2.  Advebsk  Possession   ®=»14 — Intkbtbbino 
Patent— Title. 

The  only  way  by  which  a  title  may  be  ac- 
quired by  the  patentee  of  a  patent  lapping  over 
upon  or  interfering  with  an  earlier  patent  is  by 
an  actual  occupancy  of  the  land  covered  by  the 
lap.  or  a  part  of  it,  claiming  to  its  well  defined 
and  marked  boundaries  contLnuously  and  ad- 
versely for  the  statutory  period  of  15  years. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  H  77-81 ;  Dec.  Dig.  «=» 
14.] 

3.  Adtkbsb  PossBssion  «9>27— Overlapping 

Patent— SuFTioiKNCY  of  Evidence. 
In  a  suit  to  quiet  title,  evidence  held  not  to 
show  plaintiff's  adverse  possession  of  a  lap  over 
or  interference  between  his  later  patent  and  an 
earlier  patent,  part  of  which  included  the  land 
involved. 

['Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gj  121,  122,  652,  664,  684; 
Dec  Dig.  «=»27.J 

4.  Advbbsb  Possession   «s943(2)  —  Tackhts 

PoSSESSiON. 

A  later  patentee  whose  patent  overlaps  an 
earlier  patent  cannot  tack  to  his  possession  of 
the  earlier  patent  his  claim  to  the  boundary  of 
his  later  patent  • 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  214,  221;  Dec.  Dig.  «=> 
43(2).] 
6.  JuDOKENT      «=»262(2)  — CoNroBMiTY      to 

Pleading — Quieting    title— "Aonow    fob 

THE    ReCOVEBT   of    LAND." 

Civ.  Code  Prac.  {  125,  subd.  2,  providing 
that  defendant,  in  an  action-  for  the  recovery  of 
land  claiming  any  part  of  it,  must  set  up  that 
fact  in  his  answer  showing  what  specific  part 
he  claims,  while  resorted  to  more  frequently  in 
ejectment  extends  to  a  suit  to  quiet  title  which 
is  to  all  intents  "an  acti<»i  for  the  recovery  of 
land,"  so  that  where  defendant  by  his  answer 
merely  denied  the  allegations  of  the  petition  in 
a  suit  to  quiet  title  entitling  plaintiff  to  relief, 
a  judgment  for  defendant  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  «=»252(2). 

For  other  definitions,  see  Words  and  Phrases, 
Blrst  and  Second  Series,  Action  for  Recovery  of 
Real  Estate.] 

6.  Apfkal  and  Bbbob  «s>1073(1)— Habulbss 
Ebbob—Judomknt— Action   to   Qcist  Ti- 
tle. 
In  a  suit  to  quiet  title  wherein  defendant 
did  not  set  up  in  bis  answer  a  showing  of  the 
specific  part  he  doimed,   as  required   by   Civ. 
Code  Prac.  }  126,  snbd.  2,  an  erroneous  adjudi- 
cation of  the  land  to  him  which  would  bar  plain- 
tiff's renewal  of  his  cause  of  action  was  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4240;  Dec  Dig.  «s>1078 
(1).] 

Api)eal  from  Circuit  Conrt,  Knott  County. 

Action    to    quiet    title    by    Obert    Patten 

against  Willie  Stewart    Judgment  dismissing 


the  petition  and  adjndgiiig  tbe  defendant  to 
be  tbe  owner  of  the  land  and  to  be  entitled 
to  its  possession,  and  plaintiff  appeals.  Re- 
versed, wltb  directions  to  enter  a  Judgment 
dismissing  the  petition  only. 

H.  T.  Bailey,  of  Hindman,  tor  appellant 
Smith  ft  Combs  and  H.  H.  Smith,  all  of  Hind- 
man,  for  appellee. 

THOMAS,  J.  The  appellant,  as  plaintiff 
below,  filed  this  suit  In  the  Knott  circuit 
court  against  the  appellee,  as  defendant  be- 
low, alleging  that  he  was  the  owner  and  In 
possession  of  25  acres  of  land  In  that  county, 
and  that  the  defendant  had  entered  npon  It 
and  had  marked  a  number  of  trees  and  was 
giving  it  out  and  claiming  that  he  was  tbe 
owner  of  the  land,  and  plaintiff  asked  that 
his  title  thereto  be  quieted. 

The  answer  consists  of  but  one  paragraph, 
which  is  «  denial  only  of  the  allegations  of 
the  petition.  After  preparation  on  the  Issues 
thus  made  and  submission  of  the  cause,  the 
trial  court  dismissed  the  petition,  and  far- 
ther adjudged  the  defendant  to  be  the  owner 
of  the  land  which  is  described  in  the  Judg- 
ment, and  that  he  is  entitled  to  the  posses- 
sion of  It  From  this  Judgment,  the  plain- 
tiff prosecutes  this  appeaL 

[1 , 2]  The  evidence  shows  that  for  many 
years,  previous  to  1890  the  plaintiff  was  liv- 
ing upon  and  occupying  a  portion  of  a  tract 
of  land  in  Knott  county  which  was  patented 
to  Louis  Mosley  in  1859.  In  the  former  year 
the  plaintiff  procured  a  patent  f  r<Mn  the  com- 
monwealth to  other  land  which  he  claims 
lies  contiguous  to  that  portion  of  the  Mosley 
patent  upon  which  he  had  theretofore  resid- 
ed, and  it  is  his  contention  in  this '  case  that 
the  land  in  controversy  is  a  part  of  that  cov- 
ered by  his  patent  of  1890.  As  to  whether 
this  be  true,  tbe  evidence  produces  in  our 
minds  great  doubt ;  but,  whether  true  or  not. 
It  is  shown  beyond  dispute  that  the  particular 
25  acres  Involved  in  this  suit  lies  within  the 
bounds  of  a  patent  for  21,800  acres  issued  to 
B.  O.  Duff  on  April  18,  1873,  which  was  sur- 
veyed on  October  17,  1872,  and  that.  If  the 
boundary  of  plaintiff's  1890  patent  does  In- 
clude the  land  Involved,  it  is  within  the  In- 
terference which  the  latter  patent  makes 
with  the  Duff  patent  by  lapping  over  on  It 
Under  repeated  rulings  of  this  court,  which 
have  been  made  so  often  as  to  not  call  for  a 
citation  of  authorities,  the  subsequent  patent 
(of  1890),  in  so  far  as  It  interferes  with  the 
prior  (or  DufT)  patent,  is  void.  The  only  way, 
then,  by  which  a  title  may  be  acquired  by  the 
patentee  of  the  interfering  patent  to  the  land 
covered  by  the  lap  Is  by  an  actual  occupancy 
of  it,  or  a  portion  of  it,  claiming  to  its  well 
defined  and  marked  boundaries  continuously 
aud  adversely  for  the  statutory  period  of  15 
years.  Brewer  v.  War  Foi^  Land  Company, 
172  Ky.  698,  189  S.  W.  717,  and  the  long  list 
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of  antborltles  dted  therein  at  172  Ky.  602, 
603,  18»  a  W.  717. 

[3,4]  Hie  evidence  In  the  record  ftdls  to 
show  any  snch  advene  possession  by  the 
plaintiff  of  the  Interference  between  the  two 
•  patents,  a  part  of  which  Is  the  land  Involved. 
It  Is  true  he  claimed  the  land  In  controversy 
by  adverse  possession,  but  he  seeks  to  tack 
on  to  his  possession  of  the  Moseley  patent  his 
clnlzn  to  the  boundary  of  his  1890  patent,  and 
this  Is  the  very  thing  which  the  case  referred 
to  says  he  may  not  do. 

Some  time  after  the  obtentlon  of  his  pat- 
ent In  1890  the  plaintiff  constructed  a  new 
dwelling  somewhat  removed  from  his  old 
one,  and  there  Is  a  feeble  effort  to  show 
that  this  dwelling  Into  which  he  Immediate- 
ly moved  was  located  upon  the  patent  which 
he  obtained  In  1880,  but  the  evidence  wholly 
feills  to  show  that  the  new  dwelling  was  up- 
on that  patent  On  the  contrary,  It  shows 
directly  the  opposite.  It  Is  true  that  In  a 
way  the  plaintiff  testlfled  that  his  new  resi- 
dence was  on  the  land  covered  by  the  patent 
issued  to  him,  but  It  is  perfectly  manifest 
that  his  testimony  uiion  this  point  Is  merely 
the  expression  of  a  belief  which  he  enter- 
tatoed,  and  is  not  based  upon  any  substan- 
tial fact  His  son,  who  Is  a  man  over  40 
years  of  age,  and  who  assisted  in  making 
the  survey  for  the  1890  patent,  shows  by  his 
testimony  that  the  new  residence  Is  not  with- 
in its  boundary,  and  a  surveyor  who  testlfled 
In  the  case  shows  the  same  fact  We  con- 
clude, then,  that  the  plaintiff  failed  to  estab- 
lish title  in  himself  In  the  land  in  controver- 
sy, and  the  court  therefore  properly  dismiss- 
ed his  petition. 

[J]  Wefail,  however,  to  find  any  authority 
by  wliicb  the  court  was  Justified  In  adjudg- 
ing the  land  to  belong  to  the  defendant  Un- 
der section  125  of  the  Civil  Code  of  Practice, 
Bubsec  2,  the  defendant  In  an  action  for  the 
recovery  of  land,  if  he  Claims  any  part  of 
it,  must  set  up  that  fact  In  his  answer,  show- 
ing what  spedflc  portion  he  claims.  It  Is 
true  that  the  provisions  of  this  section  are 
resorted   to   more   frequently    in   technical 


suits  of  ejectment  than  other  diaracter  of 
suits  in  which  the  title  is  Involved,  but  the 
remedy  sought  in  this  case  is  one  provided 
for  the  purpose  of  establishing  the  plain- 
tiff's title  tp  land,  and  Is  to  all  Intents  and 
purposes  a  suit  for  the  recovery  of  land,  and 
we  are  unable  to  draw  any  distinction  which 
would  permit  the  provisions  of  the  section 
of  the  statute,  supra,  to  apply  to  the  one 
case,  and  not  to  the  other. 

[tl  It  might  be  Insisted  that  the  Judgment, 
In  so  far  as  it  adjudged  the  land  to  belong 
to  defendant,  although  erroneous,  cannot  af- 
fect the  plaintiff,  and. is  therefore  not  preJU'^ 
dldal  to  him,  and  that  the  Judgment  should 
not  be  reversed  because  of  the  error,  if  any. 
This  would  be  true  If  the  effect  of  the  Judg- 
ment as  rendered  could  be  confined  to  only 
a  denial  of  the  right  of  the  plaintiff  to  re- 
cover under  the  facts  presented,  but  It  can- 
not be  so  confined,  because,  as  between  the 
plaintiff  and  the  defendant,  the  land  is  foiv 
ever  adjudged  to  belong  to. the  latter,  al- 
though the  defendant  makes  no  claim  to  the 
land  in  his  answer.  The  only  facta  whidi 
he  attempted  to  combat  by  the  answer  which 
he  filed  were  those  alleged  in  the  petition  en- 
titling the  plaintiff  to  the  relief;  they  being 
plaintUTs  ownership  and  possession  of  the 
land.  A  failure  to  establish  either  of  these 
would  have  authorized  a  dismissal  of  the 
petition.  Subsequent  occurrences  might  hap- 
pen which  would  perfect  his  right  to  the 
relief  sought,  but  he  could  not  renew  his 
cause  of  action  under  the  Judgment  deter- 
mining the  defendant  to  be  the  owner  of  the 
land.  It  was  therefore  prejudicial  error  to 
have  extended  the  Judgment  beyond  the  dis- 
missal of  the  petition. 

Under  the  circumstances  of  this  case,  and 
the  relief  which  each  party  obtains,  from 
this  court  the  cost  of  this  appeal  will  be 
equally  divided  between  the  parties,  which 
the  derk  of  this  court  Is  directed  to  do  in 
the  taxation  of  tt 

Wherefore  the  Jadgment  la  reversed,  with 
directions  to  enter  a  Judgment  dismissing 
the  petition  only. 


Digitized  by 


Google 


1064 


190  BODTBTmSTBBN  BfiPOBTER 


(Ky, 


LOUISVILLH  &  N.  R.  00.  t.  PBBBTS 
ADH'R. 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 1917.) 

1.  Railboads  «s>400(8)  —  OPEBAtiON  —  Duty 
TO    Stop   Tkainb— Evidence— StrFnciENCT. 

Evidence  held  to  present  a  qneation  for  the 
Jnr;  whether  the  ent^neer,  after  seeing  deceased 
on  the  track,  could,  in  the  exercise  of  ordinary 
care  and  ■with  the  means  at  his  command,  have 
stopped  the  engine  In  time  to  have  avoided  in- 
jury. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Oent  Dig.  g  1375 ;  Dec.  Dig.  <8=s>400(8).] 

2.  Railboads  «=>376(4)  —  Ofxkatioh  —  Dutt 
TO  Stop  Tbains. 

When  a  locomotive  engineer  discovers,  while 
200  feet  or  more  from  a  pedestrian,  that  he  was 
unconscious  of  the  approach  of  the  engine,  it  is 
then  his  duty  at  once  to  use  ordinary  care,  with 
the  means  at  his  command,  to  stop  the  engine. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  g  1279;   Dec.  Dig.  <S=»376(4).] 

8.  Railboads  9=9898(3)  —  Opebatior  —  Duty 
TO  Stop  Tbaiks— Evidence— Sutfioienoy. 
Where  one  in  charge  of  a  locomotive  was 
not  the  regular  engineer,  but  a  fireman  tempo- 
rarily in  <£arge,  his  evidence  that  he  exercised 
all  means  at  his  command  to  stop  the  engine  be- 
fore striking  deceased  is  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  18S9;    Dec.  Dig.  «s»398(3).] 

4.  Railboads   *=»367  —  Opebatiok  —  Dutibb 
TO  Licensees — "Obdiwakt  Care." 

When  it  is  said  that  an  engineer  must  use 
"ordinary  care"  with  the  means  he  has  at  hand, 
tUs  implies  such  care  as  a  competent  engineer 
would  exercise,  and  the  doing  of  such  things  as 
a  capable  engineer  would  do. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1285;  Dec.  Dig.  «s»867. 

For  other  deflnitiona,  see  Words  and  Phraaes, 
First  and  Second  Series,  Ordlnaiy  Care.] 

5.  RAII.B0ADB   «=3379  — Opebaxioit— DumB 

A8  TO   DkAV   PEBS0N& 

In  determining  the  degree  of  care  to  be  exer- 
cised iy  an  engineer  who  discovers  a  person 
walking  on  the  tracks  in  front  of  the  engine  ob- 
livious of  the  approach,  it  is  immaterial  whether 
the  person  has  good  or  bad  hearing,  sight  or 
healuu 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1288, 1284;  Dec.  Dig.  «=3S79.] 

Appeal  from  Circuit  Ciourt,  Knox  County. 

Action  by  the  administrator  of  Ebb  Ferry 
against  tbe  LonlsvUle  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Black  8c  Owens,  of  Barbourvllle,  and  B.'  D. 
Warfield,  of  Louisville,  for  appellant.  J.  M. 
Robison,  of  Barbourvllle,  and  M.  A.  Gray,  of 
Corbin,  for  appellee. 

CARROLL,  J.  Ebb  Perry,  while  walking 
on  the  track  of  the  Louisville  &  Nashville 
Railroad  Company  near  Corbin,  Ky.,  was 
struck  by  one  of  its  engines  and  killed.  In 
this  STiit  by  his  administrator  to  recover  dam- 
ages for  his  death,  there  was  a  Judgment  In 
fftvor  of  the  administrator  for  $1,0(X),  and  a 
reversal  of  this  Judgment  is  asked  on  the  sole 
ground  that  the  court  should  have  directed! 


tbe  Jury  to  return  a  verdict  In  fKvor  of  tbe 
defendant 

It  Is  conceded  that  Perry,  at  the  time  he 
was  struck  and  killed,  occupied  the  attitude 
of  a  licensee  on  the  track,  and  that  the  com- 
pany owed  him  the  du^  of  warning,  lookout 
and  reasonable  speed.  But  It  is  Insisted  In 
behalf  of  counsel  for  tbe  company  that  tbe 
evidence  showed  conclusively  that  the  engi- 
neer In  charge  of  the  engine  that  struck  Per^ 
ry  exercised  all  the  care  demanded  to  pre- 
vent striking  him,  and,  this  being  so,  tbe 
trial  court  should  have  taken  the  case  from 
tbe  Jury. 

It  appears  from  the  evidence  that  Perry 
was  walking  south  on  the  ties  on  tbe  main 
track  on  the  outside  of  the  rail  on  what  may 
be  called  the  right-hand  side  of  the  tradt 
or  tbe  engineer's  side  in  the  direction  In 
which  he  was  going.  Tbe  engine  that  struck 
him  was  running  without  any  cars  attadied 
to  It,  at  a  speed  estimated  by  eyewitnesses 
of  from  16  to  20  miles  an  hour,  and  by  the 
engineer  at  from  12  to  16  miles  an  boor,  and 
was  going  to  make  a  st(9,  or,  at  any  rate^ 
slow  down  to  go  into  a  swltdi,  about  a  hun- 
dred feet  south  of  where  Perry  was  struck. 
Perry,  who,  as  shown  by  the  evidence,  was 
quite  deaf,  was  walking  with  his  back  to  the 
approaching  engine,  and  tbe  track  for  sever- 
al hundred  yards  north  of  where  Perry  was 
struck  was  straight,  there  being  nothing  to 
obstruct  Perry  as  he  was  walking  down  tbe 
track  from  the  view  of  tbe  engineer,  who  was 
situated  in  his  cab  on  the  same  side  of  tbe 
track  on  which  Perry  was  walking. 

F.  C.  Jenkins,  the  postmaster  at  SouOi 
(Sorbin  at  the  time  of  tbe  accident,  was  so 
situated  on  the  right-hand  side  of  and  near 
to  tbe  track  that  he  had  a  full  and  unob- 
structed view  of  the  engineer  in  his  cab,  as 
well  as  of  the  engine  and  Perry,  until  the  en- 
gine got  VTlthln  100  feet  or  less  of  the  place 
where  it  struck  Perry.  He  testified  that 
when  the  engine  came  about  this  dose  to 
Perry,  Ferry  went  into  a  cut  that  obstruct- 
ed bim  from  bis  view.  Jenkins  further  tes- 
tified that  be  bad  worked  on  railroads  and 
operated  engines  and  was  acquainted  with 
tbe  duties  of  an  engineer,  the  speed  at  whidi 
trains  run,  and  the  movements  that  an  en- 
gineer would  make  in  stopping  an  engine. 
He  said  that,  when  the  engineer  commenced 
sounding  the  alarm  whistle,  the  engine  was 
300  feet  or  more  from  tbe  place  where  Per- 
ry's body  was  found  after  he  was  killed; 
that  bis  attention  was  directed  to  tbe  scene 
by  the  constant  sounding  of  the  whistle ;  that 
when  the  engine  was  between  200  and  250 
feet  or  at  any  rate  over  200  feet  from  the 
point  where  Perry  was  struck,  be  saw  tbe  en- 
gineer reverse  bis  engine  and  put  bis  band 
on  the  air  valve,  and  that  the  engine  could 
have  been  stopped  with  safety  to  the  persona 
on  the  engine  within  100  feet  from  tbe  place 
where  he  saw  the  engineer  reverse  his  en- 
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glue,  but  that  the  engine  ran  over  200  feet 
from  the  place  wbere  the  engineer  applied 
bis  emergency  brake  before  It  struck  Perry. 

There  la  other  evidence  to  the  effect  that 
the  engine  ran  abont  70  feet  bey«id  the 
point  where  Perry  was  struck. 

Cooper,  an  experienced  railroad  engineer 
on  this  line  of  road,  testified  that  the  engine 
that  struck  Perry  at  the  time  and  under  the 
drcumatancea  related  could  have  been  stop- 
ped. In  the  exercise  of  ordinary  care  and 
with  safety  to  the  i>erson8  on  the  engine,  In 
100  or  possibly  a  little  over  100  feet  from  the 
place  where  the  engineer  first  made  an  effort 
to  stop  It.  He  further  said  that  an  engineer 
has  two  means  of  8t<q>ping  the  engine  In  an 
emergency,  one  known  as  the  engineer's  brake 
valve,  that  operates  the  air  brake,  and  the 
other  the  reverse  lever,  but  that  a  quicker 
stop  could  be  made  by  using  either  <»ie  of  the 
methods  than  by  using  both  of  them ;  that  It 
was  against  the  rules  of  the  company  to  ap- 
ply the  air  valve  and  also  reverse  the  engine 
at  the  same  time;  and,  besides,  that  this 
method  would  cause  the  wheels  to  slide. 

Hauck,  who  was  In  charge  of  the  engine^ 
said  that  he  had  an  unobstructed  view  of 
Perry,  and  that  when  he  first  noticed  him  he 
was  abont  250  or  350  feet  from  where  he  was 
struck;  that  when  he  first  saw  him  walk- 
ing down  the  track  in  front  of  and  with  his 
back  to  the  engine,  be  sounded  the  alarm 
whistle  when  he  was  about  250  feet  from 
him,  at  which  time  the  engine  was  running 
from  12  to  16  miles  an  hour;  that  he  con- 
tinued to  sound  the  whistle  until  he  got 
within  about  100  feet  or  mare  of  Perry,  when 
he  discovered  that  he  did  not  appear  to  have 
heard  the  approach  of  the  train  or  to  have 
taken  any  notice  of  the  sounding  of  the 
alarm  whistle;  that  when  he  discovered  that 
be  was  not  heeding  the  signal,  "he  applied 
the  brakes  In  emergency  and  reversed  the 
engine,  applied  the  air  with  one  hand,  re- 
versed the  engine  vrith  the  other,  and  con- 
tinued to  blow  the  whistle,  and  done  that  as 
quick  as  poBSible;"  that  there  was  no  other 
means  on  the  engine  at  that  time  that  he 
could  have  used  to  stop  It  He  further  said 
that  he  could  stop  the  engine  quicker  by 
using  both  of  these  means,  that  is,  by  ap- 
plying the  air  brake  and  reversing  the  engine, 
than  be  ooald  by  using  one  alone,  and  that 
there  was  nothing  else  that  he  could  have 
done  that  he  did  not  do  to  avert  the  accident. 
On  cross-examination  he  said  that  he  was 
about  150  feet  from  Perry  when  he  first  ob- 
served that  he  did  not  give  any  attention 
to  the  approach  of  the  train  or  the  alarm 
signal,  that  Ferry  was  about  350  feet  in 
front  of  him  when  he  began  to  blow  the 
alarm  whlsUe,  and  that  he  ran  about  100  feet 
before  he  andertook  to  apply  the  brakes  and 
reverse  the  engine,  and  that  the  engine  ran 
about  200  feet  or  more  after  he  applied  the 
air  brakes  before  it  stopped.  He  further 
saM  that  ha  was  looking  at  Perry  from  the 


time  that  he  first  discovered  him,  and  that 
he  did  not  give  any  Indication  that  be  knew 
of  the  coming  engine,  nor  did  be  make  any 
effort  to  get  off  the  end  of  the  ties  and  out 
of  the  way  of  the  engine,  wUcb  he  could 
have  done  by  taking  one  or  two  steps. 

mils,  the  brakeman  who  was  on  the  pilot 
or  cowcatcher  of  the  engine,  and  of  course 
had  a  plain  view  of  Perry,  said  that  the 
engine  commenced  to  slow  down  when  it  was 
In  150  or  perhaps  200  feet  of  Perry.  Tills 
witness  also  said  that  Perry  did  not  give 
any  indication  that  he  heard  the  engine  ap- 
proaching or  the  whistle  sounding. 

[1]  Under  the  well-known  rule  of  this 
court,  i^tpUcable  to  cases  like  this,  that  If  the 
evidence  on  the  subject  of  the  negligence  of 
the  defendant  is  of  audi  a  nature  as  that 
there  might  be  reasonable  difference  of  opin- 
ion whether  the  defendant  was  guilty  of  neg- 
ligence or  not,  or  if  the  reasonable  lnfei«nce 
from  the  facts  tends  to  indicate  tiUit  it  was 
guilty  of  negligence^  the  case  should  go  to 
the  Jury,  we  are  of  the  opinion  thatVie  trial 
oourt  did  not  com^t  error  in  submitting  this 
case  to  the  Jury.  Considering  the  evidence 
of  the  engineer  In  connection  with  that  of  the 
other  witnesses;  we  think  there  was  ample 
room  for  reasonable  difference  of  opinion  as 
to  whether  the  engineer.  In  the  eacndse  of 
ordinary  care  and  with  the  means  at  Ills 
command,  could  have  stoppsA  the  engine 
after  he  discovered  that  Perry  did  not  hear 
the  approadi  of  the  engine,  or  the  sounding 
of  the  whistle,  or  the  ringing  of  the  bell, 
^niere  is  evidence  upon  this  point  tending  to 
show  that  the  engine  could  have  been  tito&- 
ped  in  about  100  feet  after  the  engineer  dis- 
covered that  Perry  was  not  going  to  leave 
the  trade  and  undertook  to  stop  the  engine, 
and  there  is  also  evidence  tending  to  show 
that  when  the  engineer  made  this  discovery, 
and  when  he  undertook  to  stop  the  engtse. 
It  was  between  200  and  250  feet  from  Perry, 
or,  at  any  rate,  over  200  feet 

[2]  It  Is  true  that  the  engineer  testifies 
that  as  soon  as  he  discovered  that  Perry  was 
not  going  to  leave  the  track,  he  used  all  the 
means  at  his  command  to  stop  the  engine, 
and  if  there  were  no  evidence  on  this  sub- 
ject except  that  of  the  engineer,  it  might  well 
be  said,  in  the  absence  of  satisfactory  cir- 
cumstantial evidence  contradicting  that  of 
the  engineer,  that  his  evidence  would  war- 
rant the  court  In  directing  a  verdict  in  fa- 
vor of  the  defendant  But  in  this  case  we 
are  not  confined  td  circumstances  tending 
to  show  that  the  engineer  could  have  stopped 
the  engine  after  he  undertook  to  stop  it 
before  striking  Perry,  because  Jenkins,  who 
was  qualified  to  speak  on  the  subject  said 
he  saw  the  engineer  reverse  his  engine  and 
put  his  hand  on  the  air  valve  when  the  en- 
gine was  between  200  and  250  feet,  or,  at  any 
rate,  over  200  feet  from  the  point  where  Per- 
ry was  struck.    Now  when  the  eni^eer  dls- 
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oovered,  wblle  be  was  some  200  feet  or  more 
from  Perry,  that  he  was  tmoonsGlous  of  the 
approach  of  the  engine,  It  was  then  his  duty 
to  at  once  use  ordinary  core,  with  the  means 
at  bis  command,  to  stop  the  engine.  That 
was  his  duty,  and  his  whole  duty,  under  the 
circumstances.  And  In  the  performance  of 
that  duty,  as  the  evidence  shows,  he  did  not 
exercise  ordinary  care,  for  If  he  had,  be  could 
certainly  have  stopped  his  engine  In  less  than 
200  feet 

[3, 4]  Under  the  circumstances  of  this  case, 
the  eyidence  of  the  engineer  that  he  did  ex- 
ercise all  means  at  his  command  to  stop  the 
engine,  is  not  to  be  taken  as  concluslTe.  The 
man  who  was  running  the  engine  was  not 
the  regular  engineer,  but  a  fireman  tempo- 
rarily in  cliarge  of  the  engine,  and  it  is  fair 
to  assume  that  he  did  not  have  sufficient  ex- 
perience or  qualifications  to  use  the  means 
at  his  command  in  such  a  manner  as  a  capa- 
ble engineer  would  Iiave  done,  because  we  are 
sure  that  he  did  not  purposely  mean  to  strike 
or  kill  Pfrry.  When  we  say  that  an  engineer 
must  use  ordinary  care  with  the  means  he 
has  at  band,  this  implies  such  care  as  a  com- 
petent engineer  would  exercise  and  the  doing 
of  such  things  as  a  capable  engineer  would 
do.  Some  persons  who  undertake  to  and 
do  run  engines  might  exercise  the  utmost  care 
tbey  were  capable  of  and  do  everything  that 
in  their  opinion  could  be  done,  and  yet  tbey 
might  not  be  able  to  atop  an  engine  in  near 
so  short  a  distance  as  a  competent  engineer 
could. 

If,  however,  Hauck  should  be  treated  as  a 
competent  engineer  and  as  one  who  under- 
stood the  duties  and  requirements  of  bis 
position,  there  is  sufficient  evidence  to  slmw 
ttiat  be  comid  have  stopped  the  engine  be- 
fore striking  Perry.  We  may  put  the  case 
upon  this  single  issue  and  confine  the  negli- 
gence to  the  failure  of  the  engineer,  after 
he  actually  discovered  that  Perry  was  not 
going  to  leave  the  track,  to  stop  bis  engine  in 
time  to  avert  the  accident. 

[S]  In  considering  the  case  we  have  given 
no  attention  to  the  evidence  as  to  the  defec- 
tive bearing  of  OPerry  or  any  other  ailment 
with  which  he  was  afflicted.  It  Is  wholly 
immaterial.  In  disposing  of  the  case  from 
the  point  of  view  from  which  we  have  con- 
sidered It,  whether  Perry's  hearing  was  bad 
or  good,  or  whether  he  was  in  good  health  or 
bad  health,  for  when  an  engineer  actually 
discovers  that  a  person  on  the  track  in  front 
of  bis  engine  is  not  going  to  leave. the  track 
and  Is  not  giving  any  attention  to  the  ap- 
proach of  the  engine,  be  is  under  precisely 
the  same  measure  of  duty  to  save  him  if  he 
can,  by  the  exercise  of  ordinary  care  with  the 
means  at  liis  command,  whether  be  be  old  or 
young,  or  have  good  hearing  or  bad,  or  good 
eyes  or  bad  eyes,  or  be  sick  or  crippled,  or 
strong  and  healthy. 

The  Judgment  is  affirmed. 


FORD  T.  MAT. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1917.) 

1.  OUABDIAN    AWD   WaBD    <8=3l08  —   CONVET- 
ANOE  BY  G-UABDIAN— OONSTBUOnON. 

Where  a  guardian  having  an  interest  in 
land,  together  with  his  wards,  sued  to  confirm 
a  contract  whereby  he  exchanged  the  land, 
and,  by  the  judgment,  the  commissioner  was 
ordered  to  executt  deed  of  special  warranty  on 
behalf  .of  the  infanta  and  the  guardiui,  and 
the  caption  of  the  deed  itself  named  the  i"f«TijTi, 
the  guardian,  and  the  commissioner  as  parties, 
and  tSie  deed  provided  tliat  the  commissioner 
and  an  infant  and  others  covenanted  that  they 
would  warrant  and  defend  the  title  of  the  land 
against  the  claims  of  the  infants  and  the  ^uard- 
isn,  whatever  interest  the  guardian  had  in  the 
land  passed  under  the  commissioner's  deed, 
though  it  was  void  as  to  the  infant  defendants. 
[£:d.  Kote. — For  other  cases,  see  Qnardian  and 
Ward,  Cent.  Dig.  {f  366,  3d6-3d8:  Dec  Dig. 
iS=>108.] 

2.  Husband  and  Wira  «=»14(4)  —  Oosvet- 

ANOB  To— COWSTBUOTION. 

Wtbere  a  father  conveyed  land  to  his  daogb- 
ter  and  her  husband,  the  caption  of  the  deed 
named  the  daughter  and  the  husband  as  parties 
of  the  second  part,  the  granting  clause  was  to 
the  parties  of  the  second  part,  their  heirs  and 
assigns  forever,  ttie  habendnm  daoae  was  *^ 
have  and  to  hold  the  same,  together  with  all 
appurtenances,  unto  the  party  of  the  second 
part,  their  heirs  and  assigns  forever,"  and  the 
warranty  was  to  the  parties  of  the  second  part, 
and  their  heirs  and  assigns  forever,  though  the 
deed  showed  on  its  face  fliat  it  was  an  advance- 
ment to  the  daughter,  and  provided  that  the  con- 
veyance should  not  be  liable  for  the  debts  of  the 
husband,  and  Aould  Aot  be  mM  by  iiim  in  any 
wise  without  the  ccnsent  of  his  wifa,  to  whom 
it  was  intended  to  convey  a  separate  estate, 
the  daughter  and  her  husl>and  eadh  took  an  un- 
divided one-half  interest  in  the  land,  and,  on  the 
death  of  the  daughter,  srior  to  the  Weissinger 
Act  of  1894  (Laws  1894,  c  76),  the  hnabond 
became  entitled  to  a  life  eistate  in  her  half. 
EM.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  i  7«;    Dec.  Dig.  «=>14(4).] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Samuel  M.  Ford  and  others  against 
W.  K.  May,  wherein  Thomas  J.  Ford  petition- 
ed to  be  made  a  party,  and  for  such  relief 
as  he  appeared  entitled  to.  From  the  judg- 
ment, Thomas  J.  Ford  appeals,  and  May 
prosecutes  a  cross-appeaL  Judgment  affirmed 
on  original  appeal,  and  reversed  on  cross- 
appeal,  and  cause  remanded  for  proceedings 
consistent  with  the  opinion. 

See,  also,  167  Ky.  830, 164  S.  W.  8a 

Tork  &  Johnson  and  Rosooe  YanoTer,  all 

of  Pikevllle,  for  appellant    J.  B.  Cllne,  of 
Plkeville,  for  appellee. 

CLAT,  0.  On  July  11,  1884.  Thomas  P. 
May  executed  and  delivered  to  his  da'u^ter, 
Nancy  Miriam  Ford,  and  her  huslMind,  Tlwm- 
as  J.  Foi'd,  a  deed,  which,  omitting  the  de- 
scription of  the  land  conveyed,  is  as  follows: 

"This  deed  of  conveyance  mode  and  entered 
hito  this  the  11th  day  of  July.  1884,  between 
ThoB.  P.  May  and  Elissabeth  M.  May  of  the  ooon- 
ty  of  Pike,  and  state  of  Kentucky,  parties  cJt  the 
first,  and  Thos.  J.  Ford  and  Nancy  Miriam 
Ford,  his  wife,  parties  of  the  second  port,  wit- 
nesseth:    That  said  party  of  the  first  part,  for 


Wil 


sFor  othar  cmm  n«  lain*  tfipto  and  KBY-NUMBBR  to  all  K»r-Numbiired  DlswU  snd  Indszw 


Ky.) 


FOBI>  ▼.  aiAY 


1067 


and  hi  consideration  of  the  tmm  of  $1,200  aa  an 
adTaocement  to  the  said  May  Miriam.  Ford, 
late  May,  and  oar  daughter,  and  for  the  fur- 
ther consideration  of  the  love  and  affection  we 
liave  for  our  said  daughter  do  'hereby  sell  and 
convey  to  the  parties  of  the  second  part,  their 
heirs  and  assigns,  forever,  the  following  describ- 
ed property',  to  wit:  One  tract  of  land  on  John's 
creek  in  Pilce  county  and  state  of  Kentucky  and 
on  the  east  side  of  said  creek  and  bounded  aa 
follows,  to  wit:  [Here  foUows  description].  To 
have  and  to  hold  the  same,  together  with  all  the 
appurtenances  thereunto  beloogingi  unto  the 
party  of  the  second  part,  their  heirs  and  assigns, 
forever,  and  the  said  party  of  the  first  part  here- 
by covenants  with  the  said  parties  of  the  second 
part  that  they  will  warrant  the  title  of  the  prop- 
erty hereby  conveyed  unto  the  said  party  of  the 
second  part  and  their  heirs  and  assigns  forever. 
The  restrictions  placed  on  this  conveyance  by 
t^he  grantors  is  that  the  same  shall  in  no  wise 
l>e  liable  for  the  debts  or  liabilities  of  the  said 
Thos.  J.  Ford,  and  shall  not  be  sold  by  him  in 
any  wise  without  the  consent  of  his  wife  to 
whom  this  is  intended  to  convey  a  separate 
estate." 

Prior  to  the  year  1890,  Nancy  Miriam  Ford 
died,  leaving  surviving  her  several  children. 
Thereafter  Thomas  J.  Ford  was  appointed 
and  qualified  as  their  guardian. 

On  September  11,  1896,  Thomas  J.  Ford 
brought  suit  against  his  children  for  the  pur- 
I>o8e  of  confirming  a  contract,  by  which  he 
had  exchanged  the  land  embraced  in  the 
above  deed  for  another  tract  of  land  belong- 
ing to  W.  R.  May  and  located  on  John's  creek 
In  Pike  coonty.  On  final  hearing  the  chancel- 
lor adjudged  that  the  exchange  would  be 
l>ene<lclal  to  the  Infants,  and  entered  an  or^ 
der  directing  the  commlssicmer  to  make  cson* 
veyance  to  W.  R.  May.  The  deed  was  made 
by  tbe  commissioner,  conveying  all  of  the 
Interest  of  Thomas  J.  Ford  and  the  Infant 
defendants  to  W.  B.  May.  At  the  same 
time  May  and  wife  executed  and  produced 
In  court  a  deed  conveying  to  Thomas  J.  Ford 
and  the  Infants  the  tract  of  land  for  which 
the  exchange  was  made.  Hierenpon  tills 
deed  and  die  deed  from  the  commissioner  to 
May  were  approved  and  the  exchange  eon- 
firmed. 

On  March  28,  1912,  Samuel  M.  Ford  and 
others,  children  of  Nancy  Miriam  Ford, 
bronght  sdlt  to  recover  the  land  conveyed 
to  May,  on  the  groond  that  the  Judgment 
confirming  tbe  exchange  was  void,  and  to 
recover  the  difference  in  the  rental  value 
of  the  two  tracts  of  land.  A  demurrer  was 
sustained  to  the  petlttom,  and  the  petition 
dismissed. 

On  appeal  to  this  court,  It  was  held  that 
there  Is  no  statute  In  this  state  giving  to 
courts  of  equity  authority  to  approve  an  ex- 
change of  land  made  by  .the  guardian  of 
infants,  or  to  divest  Infants  of  their  title  for 
the  purpose  of  perfecting  such  an  exchange, 
and  that  a  Judgment  approving  such  an  ex- 
change is  void.  It  was  also  held  that  as 
tbe  Infants  bad  no  estate,  except  an  estate  In 
remainder,  they  were  not  entitled  to  recover 
tbe  difference  in  the  rental  value  of  the  two 
tracts  of  land.  Tbe  court  declined  to  pass 
on  the  estate  which  Thomas  J.  Ford,  nnder 


tbe  deed  yrbidi  l^iomas  P.  May  made  to  him 
and  his  wife  on  July  11, 1884.  The  Judgment 
was  reversed,  with  directions  to  overrule  the 
demurrer  to  the  petition  as  amended.  157 
Ky.  830,  164  S.  W.  88.  On  the  return  of  the 
case,  Thomas  J.  Ford  filed  a  petition,  asking 
to  be  made  a  party,  and  that  be  be  adjudged 
such  relief  as  he  appeared  entitled  to.  May 
filed  an  answer,  pleading  In  substance  that 
Thomas  J.  Ford,  under  the  deed  from 
Thomas  P.  May  and  wife,  took  either  an  es- 
tate for  life  in  the  land  thereby  conveyed, 
or  a  fee  simple  to  one  half  thereof  and  an 
estate  for  Ufe  in  the  other  half.  He  further 
pleaded  that  whatever  estate  Thomas  J.  Ford 
had  In  the  land  conveyed  to  him  by  the  com- 
missioner was  vested  in  him  by  the  com- 
missioner's deed.  Thomas  J.  Ford  pleaded 
that  he  never  claimed  any  estate  In  the  land 
conveyed  to  May,  except  an  estate  by  tbe 
curtesy,  and  that  his  title  tuereto  did  not 
pass  to  May  by  virtue  of  the  commissioner's 
deed.  On  final  hearing  the  chancellor  cancel- 
ed the  commissioner's  deed  to  May  and  the 
deed  from  May  and  wife  to  the  Fords.  He 
further  adjudged  that  Thomas  J.  Ford  took, 
nnder  the  deed  from  Thomas  P.  May  and 
wife  to  Thomas  J.  Ford  and  wife,  dated  July 
11,  1864)  a  life  estate  in  the  whole  of  the 
land  conveyed;  that  such  estate  passed  to 
May  nnder  the  conveyance  made  by  the  com- 
missioner ;  and  that  May  was  entitled  to  oc- 
cupy said  tract  of  land  during  the  lifetime 
of  Thomas  J.  Ford,  and  should  surrender 
said  tract  on  his  death  to  the  children  of 
Thomas  J.  Ford.  The  Judgment  also  provid- 
ed that  Thomas  J.  Ford  should  hold  pos- 
session of  and  occupy  the  tract  conveyed  to 
him  and  his  children  by  May  during  his  life- 
time, and  at  his  death  this  tract  of  land 
should '  be  surrendered  to  May.  From  this 
Judgment  Thomas  J.  Ford  appeals,  and  May 
prosecutes  a  cross-appeal. 

[1]  1.  For  purposes  of  convenience,  the 
tract  of  land  conveyed  by  the  commlssloiier 
to  W.  R.  May  and  wlffe  will  be  designated  as 
the  "May  farm,"  while  the  tract  conveyed 
by  W.  R.  May  and  wife  to  Thomas  3.  Ford 
and  wife  will  be  designated  as  the  "Hatfield 
farm."  It  Is  insisted  on  the  original  appeal 
that  Thomas  J.  Ford's  Interest  in  tbe  May 
farm  did  not  pass  under  the  commissioner's 
deed.  We  find,  however,  that  by  the  Judg- 
ment rendered  in  the  proceeding  In  which 
tbe  commissioner's  deed  was  made,  the  com- 
missioner was  ordered  and  directed  to  ex- 
ecute "deed  of  special  warranty  on  behalf  of 
said  Infants  and  the  jflalntiff  Thomas  3. 
Ford  to  the  defendant  W.  R.  May  and  wife." 
After  setting  out  the  order,  tbe  caption  of 
the  deed  is  as  follows: 

"This  indenture,  made  and  entered  into  this 
tbe  14tb  day  of  Nevember,  1886,  between  S.  M. 
Ford,  Louisa  M.  Ford,  Birdie  L.  Ford,  Willie 
T.  M.  Ford,  John  H.  Ford,  and  Bayard  Ford, 
and  the  plaintiff  Thos.  J.  Ford,  by  A.  P.  W. 
May,  master  commissioner  of  the  sikid  court  of 
the  first  part,  and  W.  R.  May  uid  his  wife,  ol 
the  second  part"  Digitized  bV*  '^ 
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In  addition  to  ibe  foregoing,  tito  deed  con- 
tains the  following  provialon: 

"A.  P.  W.  May,  master  commissioner  of  die 
said  coort,  of  the  first  part,  and  S.  BC  Ford, 
and  otiiers,  hereby  covenant  with  the  parties 
of  the  second  part,  that  they  will  warrant  and 
defend  the  title  of  the  land  and  premises  hereby 
conveyed  against  the  claims  of  Sam  M.  Ford, 
Louisa  M.  Ford,  Birdie  L.  Ford,  Willie  T.  M. 
Ford,  John  H.  Ford  and  Bayard  Ford,  and 
plaintiff  Tbos.  J.  Ford." 

Tills  conveyance  was  made  pnrsnant  to  an 
ezdiange  of  lands  theretofore  made  by  Thom- 
as J.  Ford.  To  cari7  out  the  exchange,  W, 
B.  May  and  wife  executed  a  deed  oonrey- 
tog  the  Hatfield  farm.  The  porpose  of  the 
latter  deed,  as  recited  by  the  deed  itself,  was 
to  vest  In  the  grantees  the  same  right,  title, 
dalm,  and  interest  In  the  laud  conveyed  as 
was  vested  In  Thomas  J.  Ford  and  vrife  by 
the  deed  from  Thomas  P.  £Cay  and  wife,  dat- 
ed Joly  11,  1884.  It  Is  not  only  dear,  there- 
fore, that  the  object  of  the  proceedings  in 
which  the  commissioner's  deed  was  made  was 
to  vest  in  W.  B.  May  and  wife  not  only  all 
the  title  which  the  Infant  defendants  had  In 
the  land,  but  aU  the  title  which  Thomas  J. 
Ford  bad  in  the  land.  Not  only  so,  but  the 
commissioner's  deed  itself  actually  conveyed 
to  W.  B.  May  and  wUe  aU  the  title  which 
Thomas  J.  Ford  had  in  the  May  tract  of 
land,  and  apextally  warranted  such  title, 
nils  deed  was  void  only  as  to  the  infant 
defendants.  It  was  not  void  as  to  Thomas 
J.  Ford.  The  chancellor  did  not  err,  thei-e- 
f  ore,  In  holding  that  whatever  Interest  Thom- 
as J.  Ford  bad  in  the  May  tract  of  land 
passed  under  the  commissioner's  deed  to  W. 
B.  May  and  wife. 

[2]  2.  The  next  qnestlon  Is,  What  Interest 
did  Thomas  J.  Ford  take  in  the  May  farm 
imder  the  deed  from  Thcnnas  P.  May  and 
wUe^  dated  July  11,  1SS47  The. question 
is  one  of  law  and  is  not  controlled  by  Thomas 
J.  Ford's  opinion.  He  cannot  now  defeat 
May's  title  by  claiming  less  than  the  deed 
gave  him.  We  find  that  in  the  caption  of  the 
deed  In  question  Thomas  P.  May  and  wife 
are  parties  of  the  flrst  part,  while  Thomas 
J.  Ford  and  Nancy  Miriam  Ford,  his  wife, 
are  parties  of  the  second  part  The  granting 
danse  is:  "  *  *  *  To  the  parties  of  the 
second  part,  their  heirs  and  assigns,  for^ 
ever."  The  habendum  clause  Is:  "To  have 
and  to  hold  the  same,  together  with  all  the 
appurtenances  thereunto  belonging  unto  the 
party  of  the  second  part,  their  heirs  and 
assigns,  forever."  GBie  warranty  Is:  "  •  •  • 
Unto  the  said  parties  of  the  second  part,  and 
their  heirs  and  assigns,  forever."  Notwith- 
standing these  provisions,  it  Is  Insisted  that 
becanse  the  deed  shows  that  the  land  was 
an  advancement  to  Thomas  J,  Ford's  wife 
and  was  Intended  as  her  separate  estate,  we 


most  hold  ttiat  no  actnal  Interest  passed  to 
rmomas  J.  Ford  under  the  deed.  But  little 
weii^t  need  be  given  to  the  fact  that  the 
land  was  an  advancement  to  the  wife.  At 
that  time  It  was  not  nnusnal  tor  land  intend- 
ed as  an  advancement  to  the  wife  to  be  con- 
veyed to  the  husband  alone,  or  to  tbe  hus- 
band and  wife  Jointly.  We  know  of  no  rule 
of  law  by  which  an  estate  once  actually  grant- 
ed may  be  altogether  defeated  by  a  sub- 
sequent clause  of  ambiguous  meaning;  Deeds 
shonld  be  construed  as  a  whole,  and  appar- 
ently Inconsistent  provisions  harmonised  if 
possible.  Were  we  to  hold  that  the  provision 
that  the  land  should  not  be  liable  for  the 
deMs  of  niomas  J.  Ford  and  sliould  not  be 
sold  by  him  wlthont  the  consent  of  his  wife, 
to  whom  it  was  Intended  to  convey  a  s^a- 
rate  estate^  Is  absolutely  controlling,  we 
would  have  to  ignore  completely  all  tlie  otli- 
er  provisions  of  the  deed  by  which  the  estate 
at  a  grantee  is  usually  measured.  On  tbe 
other  hand,  if  we  construe  tbe  provision, 
"to  whom  this  Is  Intended  to  conv^  a  sepa- 
rate estate,"  as  applying,  not  to  tbe  entire 
tract,  bat  to  the  half  interest  actually  ctnt- 
veyed  to  the  wlf  e^  we  give  ^ect  not  only  to 
the  restrictive  danse,  but  to  the  other  claus- 
es of  the  deed.  We  therefore  oondnde  that 
Thomas  J.  Ford  and  his  wife  each  to(A  an 
undivided  balf  Interest  in  the  May  farm,  and 
that  upon  the  death  of  bis  wife,  whlcli  oc- 
curred prior  to  the  Welsslnger  Act  of  1894^ 
(Laws  1894,  c.  76),  Thomas  J.  Ford  became 
entitled  to  a  life  interest  In  ber  baU.  It  re- 
snlto  that  his  children  by  Nancy  Miwom 
Ford  are  entitled  to  only  a  cemalndar  interest 
in  half  of  the  May  farm  after  tbe  tezmina- 
tlon  of  Thomas  J.  Ford's  life  estata.  It  Illte- 
wlse  follows'  that  the  deed  from  tbe  conunla- 
sloner  to  W.  B.  May  and  wife  and  the  deed 
from  W.  B.  May  and  wife  to  tbe  Fords 
should  not  have  been  cancried,  except  in  so 
far  as  tbe  title  of  tbe  children  at  'ninmn^t  j. 
Ford  and  Nancy  Miriam  Ford  is  eoooemed. 
When  this  is  done,  W.  B.  May  and  wife 
shonld  be  adjudged  an  undivided  one-balf 
interest  in  tbe  May  tract  and  nwmas  J. 
Ford's  llfb  Interest  In  tbe  other  bait.  Th^ 
should  also  be  adjudged  an  undivided  one- 
half  Interest  in  the  remainder  In  tbe  Hat- 
field farm,  subject  to  Thomas  J.  Ford's  life 
interest  therein.  Ob  the  other  hand,  niomas 
J.  Ford  should  be  adjudged  an  undivided  one- 
half  Interest  in  the  Hatfield  farm  and  a 
life  interest  in  the  other  half;  while  the  diU- 
dren  should  be  adjudged  an  undivided  one- 
half  Interest  In  tbe  May  £ann,  subject  to 
Thomas  J.  Ford's  life  Interest  therein. 

Judgment  affirmed  on  original  appeal,  and 
reversed  on  cross-appeal,  and  cause  renand- 
ed  for  proceedings  consistent  with  this  oplii- 
lon. 
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CONSOLIDATION  ODAL  CXX  t.  8PRADLIN. 

(Court  of  Appeal*  of  Koitacky.    Jan.  16,  1917.) 

1.  Mastxb  ako  Sbbvant  «=>a8e(10)  —  Ih- 
BTBUCTIONa — OONTBIBinOKT  Nkouqkuck. 
In  action  by  coal  miner  for  Injuries  from  ffell 
of  alatft,  where  plaintifTB  theory,  supported  by 
■ome  eridence  and  presented  ooncretdy  by  an 
instruction,  was  that  the  duty  of  keeping  the 
mine  roof  safe  Where  he  was  working  had  been 
assumed  bv  the  company  by  refusal  of  the  mine 
bosa  to  allow  him  to  make  the  roof  safe  and 
the  pr<»niae  of  the  boas  to  keep  it  safe  for 
him,  and  defendant's  theory,  supported  by  some 
evidence,  was  that  the  mine  boss  told  plaintiff  to 
fix  the  roof  If  nscessary,  thus  putting  on  plain- 
tiif  the  duty  of  inspection  to  ascertain  its  con- 
dition as  the  work  progressed,  defendant  was 
entitled  to  have  its  theory  of  the  case  presented 
by  a  concrete  instruction  Hhat  If  the  jury  be- 
lieved the  mine  boss  t<dd  plalntitr  to  "shoot 
down"  the  roof  whenever  it  became  necessary, 
and  that  he  failed  to  comply  with  these  Instruo- 
tiona,  and  by  reason  thereof  was  injured,  to 
find  for  defendant. 

[Bd.  Note.— For  other  eases,  see  Blaster  snd 
Servant,  Cent  Dig.  {  1187;  Dec.  Dig.  •» 
286(10).] 


stating  in  concrete  torn  what  acts  wonid  con- 
atitata  contrihatoty  nei^igeikee,  but  defining  It 
only  in  general  *terms,  authorizing  a  finding 
for  defendant,  even  though  negligent,  if  plain- 
tiff could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injnry,  and  ^aintiff  failed  to  use 
such  care,  was  reversible  error,  since  the  in- 
struction given  left  to  the  jury  to  decide  wheth- 
er or  not  the  facts  proven  by  defendant  as  its 
defense  constituted  contributor*  negligence:  that 
being  a  question  of  law  for  ue  court  and  not 
for  the  jury. 

eUd.  Note.— Fm  other  cases,  see  Trial.  Cent 
,  f  60S;    Dec.  Dig.  «=>252(11).] 

8.  MiSTsa   AWD   Skbvant  «=»296(11)  —  Iw- 

ffrBUOTIONB— (TOirTBIBXJTOBT  NBOUSBROB. 

In  such  action,  refusal  to  suhnoit  the  propo- 
sition that  if  the  plaintiff's  place  of  work  was 
dangerous  and  unsafe  without  diooting  down 
the  root  and  such  danger  was  so  Imminent  and 
obvious  that  an  ordinarily  prudent  man  would 
not  have  worked  thereunder  without  shooting 
it  down,  verdict  should  be  for  defendant,  was 
error;  such  proposition  not  being  presented  by 
any  instmctfon  given. 

[Bid.  Note;— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |  1188;    Dec.  Dig.  «b> 

28eai)J 

Appeal  from  Gtrcnit  Court,  Johnson 
County. 

Action  by  W.  B.  Spradlln  against  the  Con- 
solidation CX>aI  Company.  From  judgment 
for  plalntUr,  defendant  appeals.  Bevensed 
for  procieedlogs  conforming  to  oplnloa 

0'B«ar  &  Williams,  of  Frankfort,  and 
Fogg  &  Kirk,  of  PalntsvUIe,  for  appellant. 
John  W.  Wheeler,  of  PaintSTille,  and  C.  B. 
Wbeeler,  of  Ashland,  for  appellee. 

OliABKE,  J.  On  the  Friday  before  the 
Taesday  upon  which  the  accident  complained 
of  happened,  appellee,  who  had  had  two 
years'  experience  in  snch  wwk,  began  work 
with  hifl  brother-in-law,  Blackburn,  npon  a 
contract  theretofore  made  with  appellant,  to 


constmet  a  break-throogh  between  two  air 
passages  In  a  coal  mine.  Their  duties  were 
to  cut,  shoot  down,  and  load  out  the  coal 
In  the  break-tiiroug^  which  was  about  8% 
teet  high,  atwot  9  teat  wide,  and  the  distance 
between  the  air  passages  was  26  or  30  feet. 
A  breast  machine  was  used  in  making  the 
cuts  across  the  face  of  the  coal,  which  made 
a  cnt  about  4^  teet  deep.  Two  snch  cuts 
had  been  made  by  other  parties,  and  the  coal 
shot  down  and  removed,  wlien  appellee  and 
Blackburn  began  work,  so  that  about  9  feet 
of  the  break-throu{(h  had  already  been  con- 
structed. Appellee  and  Blackburn  had  made 
one  such  cut  across  the  face  of  the  coal, 
shot  down  and  removed  tlie  coal,  and  had 
made  a  second  cut,  shot  down  the  coal,  and 
were  engaged  In  removing  same,  when,  while 
anpellee  was  loosening  the  coal  with  a  pinch 
bar  at  the  £ace,  a  large  piece  of  slate  fell 
from  the  roof,  some  8  or  8^  feet  back  from 
the  face  which  struck  and  broke  one  of  appel- 
lee's legs,  as  a  result  of  which  he  was  con- 
fined in  a  hospital  for  a  time,  and  the  bro- 
ken leg  has  been  left  about  1%  indies  shMt- 
er  than  his  other  leg,  and  continues  to  give 
Urn  pain  and  Interfere  with  his  work.  To 
recover  for  these  injuries,  alleiglng  that  tltey 
remilted  from  the  negligraice  of  appellant  In 
failing  to  furnish  and  maintain  a  reasonably 
safe  place  in  wlilcli  fbr  him  to  do  his  work, 
appellee  filed  this  action  and  recovered  a 
judgment  against  app«llaiit  tlor  |1,000)  and 
appelant  has  appealed  from  that  judgment, 
baaing  Its  rl{^t  to  a  reversal  npon  the  sole 
ground  that  the  trial  court  erred  In  refusing 
its  offered  instruction  npon  the  question  of 
contributory  negllgenee. 

As  the  slate  which  struck  appellee  and  In- 
flicted his  injuries  tell  from  the  roof  about 
3  feet  ftvm  the  face  of  the  coal,  and  as  ap- 
pellee had  extended  the  break-through  by  the 
two  cuts  at  4%  ffeet  each,  or  about  9  f€et  In 
all.  It  Is  apparent  that  the  slate  fell  from 
that  part  of  the  roof  which  had  been  exposed 
by  appellee's  work,  and  was  a  result  of  a  fail- 
nre  to  keep  the  place  safe  during  the  prog- 
ress of  the  work  rather  than  from  a  failure 
of  appellant  to  make  the  place  safe  in  the 
beginning.  An  Issue  was  made  In  both  the 
pleadings  and  the  proof  as  to  -whose  duty  it 
was  to  keep  the  place  safe  as  the  work 
progressed.  Ordinarily  that  duty,  in  audi 
work.  Is  upon  the  employ^  who  shoots  down 
and  loads  the  coal,  Imt,  to  avoid  that  conse- 
quence for  his  work  Id  this  Instance,  appel- 
lee alleged,  and  offered  proof  in  support 
thereof,  that,  by  the  contract  under  which 
be  was  working,  appellant  had  assumed  that 
duty,  and  that.  In  doing  such  work  as  was 
reasonably  necessary  to  keep  the  place  In  a 
reasonably  safe  condition,  he  was  working 
under  the  orders  of  the  mine  boss.  This  the- 
ory of  the  case  was  presented  to  the  jury  by 
Instruction  No.  1,  which  stated,  concretely, 
'appellee's  right  to  recover. 
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The  Instmctlbn  glTcn  apon  contributory 
negligence,  which  was  appellant's  only  af- 
firmative defense,  does  not  state  in  concrete 
form  the  acts  of  appellee,  shown  In  tbe  evi- 
dence, which  would  constitute  contributory 
negligence,  but  defines  same  only  In  gener^ 
terms,  and  authorizes  a  finding  for  appellant, 
even  though  negligent,  "if  the  Jury  shall  fur- 
ther beUeve  from  tbe  evidence  that  plalntlfl, 
Spradlin,  could,  by  the  exercise  of  ordinary 
care  on  his  pari,  have  avoided  the  injury  to 
himself,  and  that  he  failed  to  use  such  care." 
The  evldende  shows  that,  the  day  before,  and 
again  about  an  hour  before,  the  accident,  ap- 
pellee reported  to  the  mine  boss,  Jerry  Hager, 
that  be  was  afraid  the  roof  where  he  was 
working  was  going  to  get  bad,  and  asked  per- 
mission to  shoot  it  down ;  but  he  did  not  up- 
on eltber  oc<!a8ioB,  represent  or  dalm  that 
the  root  was  bad  or  in  a  dangerous  condi- 
tion, but  only  that  be  tbou^t  it  would  get 
bad.  As  to  the  answer  of  the  bank  boss  to 
appellee,  upon  these  occasions,  there  is  a  con- 
flict In  the  evidence.  Appellee  states  the 
bank  boss  refused  to  allow  him  to  shoot 
down  the  roof,  and  told  him  to  go  on  with  his 
work,  and  that,  if  the  roof  does  get  bad, 
"we  win  shoot  It  down."  Tbia  evidence  au- 
thorised the  Jury  to  beUeve  that,  in  doing 
such  work  as  was  necessary  to  keep  the 
place  safe,  appellee  was  working  imder  the 
orders  of  bis  superior,  who  refused  to  per- 
mit him  to  shoot  down  tbe  roof  and  directed 
}iim  to  go  on  with  the  work,  with  the  prom- 
ise that  "we  will  shoot  It  down  if  it  gets 
bad,"  and' that  appellee  was  thereby  reliev- 
ed of  «ny  duty  of  Inspection  or  to  shoot  down 
the  roof,  even  when  it  got  bad,  and  made  out 
his  case  under  Instruction  No.  1,  ■  which  pre- 
sented his  theory;  and  the  Jury  may  have 
assumed  that  he  had  exercised  ordinary  care 
for  his  own  safety,  In  reporting  to  the  boss 
the  opinion  that  the  roof  would  get  bad. 
.  [1]  Xhe  .evidence  of  tbe  bank  boss,  Hager, 
.and  the  mine  swerintendent,  who  was  pres- 
ent at  the  conversation,  which  took  place 
about  an  hour  before  the  acddeut,  is  that, 
.when  appellee  reported  that  the  roof  would 
get  bad,  Hager  told  him  that  he  did  not 
want  to  shoot  the  roof  down,  unless  it  was 
necessary,  but,  if  it  did  get  bad,  to  go  ahead 
and  shoot  it.  In  this  version  of  the  conver- 
sation he  is. partially  corroborated  by  Black- 
bum,  appellee's  brother-in-law  and  compan- 
ion In  the  work.  This  evidence,  if  true,  gave 
to  appellee,  who  claimed  to  be  working  un- 
der orders  of  Hagar  lo  keying  the  place 
safe,  not  only  authority,  but  directions,  to 


shoot  down  the  roof,  whenever.  In  bis  Judg- 
ment, It  became  necessary,  and  put  upon  him 
the  duty  of  Inspection  to  ascertain  Its  condi- 
tion, as  the  work  progressed,  under  which 
state  of  case  he  was,  manifestly,  guilty  of 
contributory  negligence  if  he  failed  to  obey 
these  instructioDs  of  the  mine  boss.  Dnder 
this  proof,  we  think  tbe  Jury  should  have 
been  Instructed  to  the  effect  that,  if  they  be- 
lieved Hager  told  appellee  to  shoot  down  the 
roof  whenever  it  became  necessary,  and  that 
he  failed  to  comply  with  these  instructions, 
and  by  reason  thereof  was  injured,  they 
should  find  tor  the  defendant;  and  that  the 
refusal  to  give  such  an  instruction,  concrete- 
ly stating  the  defense  thus  presented,  is  re- 
versible error. 

[2]  While  it  is  not  always  reversible  error 
to  refuse  to  indude  in  the  instructixHi  on  con- 
tributory negligence  the  particular  facts  con- 
stituting the  defense.  It  is  now  the  establish- 
ed role,  in  this  state,  to  give  instructioDS  pre- 
senting, in  spedflc  and  concrete  torm,  eadi 
party's  theory  of  the  case,  and  the  failure 
to  do  so  Is  reversible  error,  whenever  it  is 
left  to  the  Jury  to  decide  whether  or  not  the 
facts  proven  by  the  defendant  as  bis  defense 
constitute  oontributcnry  negligence,  which  is, 
of  course,  a  question  of  law 'for  the  court  and 
not  for  the  Jury,  and  such  is  the  case  here. 
L.  &  N.  a  B.  Oo.  T.  King's  Adm'r.  131  Ky. 
847,  116  8.  W.  19«;  I.  C.  B.  Co.  ▼.  Dallas' 
Adm'x,  150  Ky.  442,  150  S.  W.  536;  Peerless 
Coal  Co.  v.  OopenluLTer,  165  Ky.  185,  176  S. 
W.  1002;  Ik  &  N.  R.  B.  Oo.  ▼.  Sboemake's 
Adm'r,  161  Ky.  746,  171  8.  W.  883;  U  ft  N. 
R.  R.  Co.  T.  Omtcher,  136  Ky.  881.  122  8.  W. 
191 ;  JdUco  Coal  Mining  Co.  v.  Lee,  151  E:t. 
53, 161  S.  W.  26;^  Pack  ▼.  Camden  IntersUte 
By.  Co.,  154  Ky.  636,  157  8.  W.  806. 

[3]  And  it  was  also  error  for  the  court  to 
refuse  to  submit  to  the  Jury  tbe  proposition 
that,  if  the  place  was  unsafe  and  dangO'- 
ous  without  shooting  down  the  roof,  and  sudi 
danger  was  so  Imminent  and  obvious  that  an 
ordinarily  prudent  man  would  not  have  work- 
ed thereunder  wlthont  shooting  it  down,  they 
should  find  for  the  defendant,  which  proposi- 
tion was  also  incorporated  in  the  ofFered  In- 
struction and  not  present  in  any  Instruction 
given.  North  East  Coal  Co.  y.  Setser,  169 
Ky.  245,  183  8.  W.  553;  Concannon's  Adm'x 
V.  Strassel  Paint  &  Roofing  Co.,  167  Ky.  lit, 
180  S.  W.  86. 

For  the  reasons  stated  above,  the  Judg- 
ment Is  reversed  for  proceedings  oonformiiig 
to  this  opinion. 
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HARDAWAT  v.  WBBB. 
(Conrt  of  Appeals  of  Kentncky.    Dec  8,  1918.) 

1.  BOUNDABIES       «s>36(3)— EVIDENOS— AdKIS- 
SlBrUTT. 

An  original  mrvey  or  plat '  constitnting  the 
baaia  of  a  patent  ia  admieeible,  with  other  evi- 
dence to  explain  a  mistake  or  ambiguity  in  the 
description  in  the  patent  or  to  supply  the  omisr 
sion  of  a  conrse,  distance,  or  object  pecessary 
to  correctly  determine  and  fix  its  boundary. 

[Ey.  Note.— For  other  cases,  see  Boundaries, 
Oent  Dig.  {  167;   Dec.  Dig.  «eB>86(8).l 

2.  BOTTNDiUUKB  «s>37(2)  —  CONTXOI,  Of  PAIV 
«  Wr— PlATB— E  VIDHNCB— S  U  tUWUttOT. 

Evidence  held  sufficient  to  show  that  the 
patent  erroneonsly  described  a  course  and  dis- 
tance, so  that  the  original  plat  controlled. 

[Ed.  Note. — For  other  cases,  see  Bonndariea, 
Oent  Dig.  a  18e-18»;   Dec.  Dig.  «s>37(2).] 

3.  BovNDABiEs  ^=947(1)— BxTEirr  ov  Land 
Olaix— EnoppH.  TO  Olaiil 

The  mere  fact  that  a  patty  entertained  aome 
doubt  as  to  his  boundary  aome  17  years  prior  to 
litigation  would  not  change  the  true  location  of 
the  boandary  line,  where  tor  more  than  15  years 
he  consiatently  claimed  the  entire  amount  which 
the  deeds  from  his  ancestors  purported  to  oon- 
vey. 

[Ed.  Note.— For  other  fases,  see  Boundaries, 
Cent.  Dig.  {  227;   Dec.  Dig.  «S=947a).] 

4.  Deeds  «=»118— Pbopkety  Conveyed— Evi- 

DEIfCK. 

Eyidence  Xeld  to  sustain  eondasion  of  the 
chancellor  that  certain  deeds  embraced  the  land 
in  controrersy. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dee. 
Dig.  «=>lia] 

5.  BouNDABiEs  «=>37(1)— Extent  or  Olaim— 
Ebtoppei^-Evidencs. 

Erldoice  held  insufficient  to  establish  plea 
of  estoppel  as  against  claimant  of  land  under 
patent  and  deeds  purporting  to  conrey  the  land 
inToIyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-188,  192,  194;  Dec.  Dig.  «=» 
87(1).] 

6.  Appeal  and  Ebbob  «s»1009(S)— Oonixiot- 

INO  EVIDENOB— OHANCEBT  CABES-^EFnOT. 

Where  Uie  evidence  is  conflicting,  some 
weight  will  be  given  to  the  chancellor's  finding, 
and  if  on  the  whole  case  the  mind  is  left  in 
doubt  as  to  the  truth,  his  Judgment  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3972;  Dec.  Dig.  «=»1009(3).] 

Appeal  fiKMD  Clrcalt  Oouit,  Letcher 
County. 

Suit  by  H.  Hardaway  against  Ben  B. 
Webb,  whweln  defendant  filed  a  cDuntei- 
clalm.  From  a  decree  for  defendant,  quiet- 
ing title  in  the  land  in  contzoyeray,  plaintiff 
appeals.     Affirmed. 

Nlckell  ft  Tynes,  of  Hazard,  for  ai^ellant. 
Jno.  O.  Eversole,  of  Boonevllle,  and  Felix  O. 
Fields,  of  Wliltesburg,  for  appellee. 

SETTLE,  J.  By  this  action.  Instituted  In 
tbe  Letcbor  circuit  court,  the  appellant,  H. 
Hardaway,  sougbt  to  recover  ot  the  app^ee, 
Ben  .B.  Webb,  damages  for  cutting  timber 
from  a  certain  tract  of  land  described  in  tbe 
petition,  of  wblcb  appellant  claims  to  be  the 


f  omur.  Appellant  also  prayed  an  Injunction, 
restraining  appellee  from  the  fniOier  cutting  ' 
of  timber  from  the  land.  The  lands  describ- 
ed In  tbe  petition  and  claimed  to  be  owned 
by  appellant  embrace  about  400  acres.  Tbe 
appellee's  answer  denied  appellant's  owner- 
ship of  tbe  timber  or  the  land -from  which 
It  was  cut  and  alleged  title  to  both  In  him- 
self; that  Is,  that  he  owns  a  tract  or  tracts 
of  land  containing  about  200  acres  wltb 
which  appellant's  land  described  in  the  peti- 
tion interferes  to  the  extent  of  50  or  80  acres, 
from  wblcb  interference  tbe  timber  was  cut, 
and  that  his  title  to  the  200  acres,  including 
the  50  or  00  acres  in  controversy,  Is  superior 
to  that  of  appellant  l%e  answer  was  made 
a  counterclaim  against  appellant,  and  judg- 
ment was  asked  against  blm  for  the  value  of 
tbe  tlmbw,  which,  thougb  cut  by  appellee 
from  tbe  land  In  controversy,  had  bfeen  re- 
moved and  appropriated  t^  appellant  under 
an  order  of  delivery.  Tbe  tatter's  reply  con- 
troverted the  affirmative  allegations  of  the 
answer,  and  pleaded  an  estoppel  based  upon 
tbe  following  facts:  That  at  the  time  appel- 
lant was  negotiating  for  the  purchase  of  tbe 
lands  now  owned  by  blm,  and  when  he  was 
investigating  tbe  title  thereto,  the  appellee, 
upon  being  asked  by  appellant's  agent  wheth- 
er be  owned  any  part  of  tbe  land  in  contro- 
versy, disavowed  all  claim  of  ownership 
thereto,  and  stood  by  and  saw  appellant  ptir- 
chase  and  pay  therefor  without  objection  and 
without  asserting  any  title  thereto.  The 
plea  of  estoppel  was  controverted  by  re- 
joinder. Upon  the  issues  thus  formed  the 
parties  took  proof.  Following  tbe  submis- 
sion of  the  case  tbe  court  below,  by  Its  judg- 
ment, declared  appellee  to  be  tbe  owner  of 
tbe  50  or  60  acres  of  land  .in  controversy, 
quieted  bis  title  thereto,  and  awarded  him 
$100  as  tbe  value  of  the  timber  taken  by  ap- 
pellant from  the  land  under  the  claim  or  or- 
der of  delivery  after  It  had  been  cut  by  ap- 
pellee. Appellant  complains  of  that  judg- 
ment;  hence  this  appeal. 

It  appears  from  tbe  record  that  appellant 
claims  title  to  tbe  land  In  controversy  under 
a  100-acre  patent  issued  to  D.  I.  Yermillion 
April  12,  1872,  and  also  under  a  deed  from 
Alfred  Hall  to  D.  I.  Vermillion  made  July  18, 
1880.  Appellee  claims  title  under  a  500-acre 
patent  issued  to  Ezeklel  Brashears  and  Al- 
fred Hall,  April  10,  1848,  and  a  deed  from 
Adam  Hall  to  Simpson  Adams,  March  IS, 
1854.  Hall  had  previously  been  conveyed  by 
Ezeklel  Brashears  his  entire  interest  in  the 
50O-acre  tract  of  land  patented  to  Ezeklel 
Brashears  and  Alfred  HalL  The  tract  of 
land  conveyed  by  Alfred  Hall  to  Simpson 
Adams  March  16,  1854,  containing  60  or  60 
acres,  was  conveyed  September  13,  1869,  to 
appellee  by  deed  from  Simpson  Adams.  The 
deed  from  Alfred  Hall  to  D.  I.  Venuilllon  of 
July  18,  1860,  conveyed  to  the  latter  all  the 
Interest  Hall  owned  In  the  Prashears  and 
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Hall  500-acre  patent,  except  the  60  or  flO 
acres  conveyed  Slmpeon  Adams  by  Alfred 
Hall,  March  IG,  1860.  The  above-mentioned 
title  papers,  together  with  the  several  deeds 
showing  appellant's  chain  of  title  back  to  D. 
I.  YermllUon,  were  Introdnced  In  evidence. 
As  the  patent  to  Ezeklel  Brashears  and  Al- 
fred Hall,  the  deed  from  Brashears  to  Hall 
and  the  deed  from  Hall  to  Simpson  Adams 
are  of  older  date  than  the  D.  I.  Vermillion 
patent  or  the  deed  from  Alfred  Hall  to  D.  I. 
Vermillion,  it  necessarily  follows  that  appel- 
lee was  entitled  to  recover  the  land  in  con- 
troversy if  the  Brashears  and  Hall  patent 
and  the  deed  from  Alfred  Hall  to  Simpson 
Adams  and  that  from  the  latter  to  Ben  B. 
Webb  cover  the  land  In  controversy. 

An  elaborate  map  or  plat,  marked  "B.  B. 
W.  No.  5,"  showing  the  respective  contentions 
of  the  parties  as  to  the  location  of  the  lines 
of  the  Brashears  and  Hall  patent  and  other 
boundaries  Involved  in  this  case,  is  here 
inserted  in  the  opinion.     According  to  the 
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contention  of  appellee,  the  boundary  of  the 
Brashears  and  Hall  patent  is  indicated  on 
this  map  by  the  black  letters  A,  B^  G.  D,  B, 
F,  6,  H,  I,  and  A.  As  claimed  by  appellant, 
the  boundary  of  that  patent  is  Indicated  by 
the  black  letters  A,  B,  and  the  red  letters  O, 
D,  E,  F,  O,  H,  I,  and  A.  The  50-acre  tract 
of  land  conveyed  appellee  by  Simpson  Adams 
and  to  the  latter  by  Alfred  Hall  is  indicated 
by  the  yellow  lines  on  the  map.  The  D.  I. 
Vennllllon  100-acre  patent  of  April  12,  1872, 
Is  indicated  by  the  blue  lines  on  the  map, 
beginning  at  black  letter  B  and  running  to 
red  letters  0,  D,  B,  then  to  blade  letters  D, 
0,B, 
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The  only  dlfflcol^  presented  is  in  locating 
the  second  line  of  the  Braaheani  and  Hall 
patent  If  the  lines  are  followed  according 
to  the  calls  of  the  certificate  of  survey  ot  \ 
those  of  the  patent,  the  patent  does  not  cov- 
er the  land  in  controversy,  but  if  run  accord- 
ing to  the  original  plat  made  of  the  snrv^, 
the  patent  will  cover  the  land  In  controversy. 
The  difficulty  referred  to  arises  out  of  a  mis- 
take in  the  call  of  the  second  line.  The  be- 
ginning comer  at  black  letter  A  and  the  cor- 
ner at  black  letter  B,  are  admitted  by  appel- 
lant to  be  correct ;  but  in  running  from  B  to 
the  object  called  for,  a  chestnut  oak  on  the 
top  of  a  hUl,  the  line  calls  to  run  S.  88°  E. 
122  poles,  when  in  fact  it  should  be  S.  S3*  B. 
122  poles.  In  the  original  plat  it  is  given 
as  S.  83°  B.  122  poles,  but  in  the  oertiflcate 
of  survey  and  the  patent  it  is  S.  38*  SL  122 
poles.  The  plat,  certificate  of  surv^,  and 
patent  agree  as  to  all  the  other  lines.  The 
question  to  be  determined  is:  Is  the  alleged 
mistake  thus  made  in  the  second  line  of  the 
patent  so  evident  as  to  authorize  its  correc- 
tion? 

The  plat  of  the  survey  for  the  Brashears 
and  Hall  patent  must  have  been  made  at  the 
conclusion  of  the  survey  and  the  field  notes 
according  to  the  plat,  but  in  transcribing  the 
field  notes  in  later  making  out  the  certificate 
of  survey,  the  surveyor  made  the  mistake  of 
transpoi^g  the  figures  In  the  second  call  by 
making  them  "38"  instead  of  "83."  Natural- 
ly this  mistake  was  carried  into  the  patent 
which,  when  Issued,  was  made  to  conform  to 
the  calls  contained  In  the  certificate  of  sur- 
vey. The  error  is  patent  from  the  follawing 
facts:  (1)  To  run  the  second  line  on  a  course 
S.  38*  E.  122  poles.  Instead  of  S.  83*  Ei.  122 
poles,  would  not  carry  It  to  the  chestnut  oak 
called  for  on  top  of  the  hill,  the  stump  ot 
which  1»  BtiU  there  and  was  fully  identified, 
but  to  a  point  in  a  fiat  at  red  letter  C,  as 
shown  on  the  map  where  no  chestnut  oak 
was  or  could  be  found;  (?)  by  making  the 
necessary  correction  in  the  second  line,  and 
running  it  from  black  letter  B,  S.  83*  B.,  122 
poles  to  the  chestnut  oak  on  the  top  of  the 
hill  at  black  letter  C,  and  then  in  accordance 
with  the  farther  admittedly  correct  calls  of 
the  patent,  would  make  th»  patent  properly 
dose  with  the  last  line  running  from  black 
letter  I  to  black  letter  A;  whereas,  to  run 
the  second  line  from  black  letter  B,  S.  38*  B., 
122  poles,  to  red  letter  O,  and  thereafter  ac- 
cording to  the  further  calls  of  the  patent  as 
claimed  by  appellant  and  shown  by  the  red 
letters  D,  E,  F,  Q,  H.  I,  A,  It  would  lack 
108  poles  of  closing. 

Quite  a  number  of  witnesses  besides  ap- 
pellee himself,  many  of  them  elderly  men, 
all  residents  of  the  neighborhood  and  well 
acquainted  with  the  corners  and  lines  of  the 
Brashears  and  Hall  patent,  testified  to  the 
correctness  of  the  boundary  of  the  patent  as 
claimed  by  appellee.  Some  of  these  witnesso 
es  bad  seen  the  patent  surveyed  by  Sttghen 
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Fields  and  othen  by  Newt  Lewis ;  atUl  oth- 
ers by  Nehemlah  Webb,  all  of  whom  estab- 
lished the  second  line  from  black  letter  B  to 
black  letter  O  by  following  the  call  In  the 
original  plat,  S.  88*  E.  122  poles,  which  lu- 
rariably  carried  the  line  to  the  object  called 
tor,  the  chestnut  oak  on  top  of  a  hill.  Some 
of  these  witnesses  also  saw  the  line  ran 
from  black  letter  D  to  black  letter  K,  which 
led  to  the  stump  of  a  chestnut  oak  called 
for  In  the  patent,  certUScata  of  survey  and 
original  plat,  known  as  a  comer  of  the  Bra- 
shears  and  Hall  patent 

[1,2]  The  admissibility  as  evidence  of 
the  original  survey  or  plat  constituting  the 
basis  of  a  patent  has  long  been  recognteed  In 
this  jurisdiction  as  competent,  with  other 
evidence  on  the  subject,  to  explain  a  mistake 
or  ambiguity  in  the  description  given,  by  the 
patent  of  the  land  granted,  or  to  supply  the 
omission  by  such  description  of  a  course,  dis- 
tance, or  object  necessary  to  correctly  deter- 
mine and  fix  its  boundary.  Thus,  In  Mercer, 
etc.,  V.  Bate,  etc.,  4  J.  3.  Marsh.  840,  we  said: 

"The  oi^glnal  plat  is  not  only  admissible  as 
evidence,  hut  it  in  Intrinsically  one  of  the  most 
potent  fkcts  which  can  be  adduced ;  and  hence 
it  has  been  often  admitred  by  this  court  as  al- 
ways either  preponderating  or  alMie  conclnslve." 

In  Bell  County  Land  &  Goal  Co.  ▼.  Hen- 
drickson,  etc.,  68  S.  W.  842,  24  Ky.  Law  Rep. 
371,  we  also  said: 

"The  original  plot  of  the  survey  may  be  al- 
wa3r8  need  in  evidence  to  show  the  position  of 
the  land,  and  is  evidence  of  the  most  potent 
mind  in  determining  the  original  location  of  the 
Unes  and  comers.  Alexander  v.  Lively,  6  T.  B. 
Mon.  160  [17  Am.  Deow  00];  Mercer  v.  Bate,  4 
J.  J.  Marsh.  340." 

In  Hogg  V.  Losk,  120  Ky.  419,  86  S.  W. 
1128,  27  Ky.  Law  Kep.  840,  it  appears  that 
there  were  several  erroneous  calls  and  an 
omitted  line,  in  the  patent  relied  on  by  appel- 
lant to  show  bis  title.  In  holding  that  the 
errors  could  be  corrected  and  the  missing  line 
supplied  by  resort  to  the  surveyor's  plat, 
we  said: 

"Appellant  admits,  and  it  is  obviously  true, 
that  if  his  patent  is  sought  to  be  established  by 
the  courses  and  distances  of  its  calls,  it  runs 
wild,  and  can  in  no  way  be  so  closed  as  to  con- 
stitute a  valid  muniment  of  title;  and  if  these 
calls  mast  be  adhered  to,  the  judgment  of  the 
chancellor  must  be  affirmed.  But  he  insists  that 
certain  of  the  calls  are  evidently  clerical  errors, 
which  can  be  corrected  by  reference  to  the  plat 
in  the  surveyor's  certificate,  and  that  when  so 
corrected  his  patent  will  be  established  so  as  to 
embrace  from  80  to  100  acres  of  the  land  within 
the  lines  of  appellee's  800-acre  patent.  The 
calls  in  the  surveyor's  certificate  are  the  same 
as  those  in  the  patent,  and  therefore  contain  the 
same  errors,  and  if  they  are  to  be  corrected,  this 
must  be  done  ^one  by  the  plat  drawn  by  the 
surveyor,  •  •  •  It  must  be  presumed  that 
the  state,  the  surveyor,  and  the  grantee  intended 
to  establish  a  valid  patent,  and  not  to  do  merely 
a  vain  and  useless  act;  and  therefore  we  must 
conclude  that  the  two  erroneous  calls,  and  the 
omitted  line,  which  make  the  work  abortive, 
should  be  corrected  as  shown  by  the  plat,  and 
the  patent  established.  We  know  that  such  mis- 
takes are  readily  made,  and  easily  escape  detec- 
^on  when  read  over.    But  when  we  observe  the 
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oomidated  figure  of  the  plat,  which  shows  what 
the  surveyor  intended  to  accomplish  by  his  callSi 
there  is  nb  room  for  mistake;  an  omitted  line 
is  detected  by  the  eye  at  a  glance,  and  an  erro- 
neous direction  wh^y  destroys  the  figure.  By 
the  aid  of  the  plat  we  have  no  difficulty  in  cor- 
recting the  manifest  error  made  in  transcribing 
the  field  notes.  Hie  principle  is  that  the  in- 
tent' of  the  parties  must  be  ^ectuated,  if  possi- 
ble, and  the  mere  mistakes  of  the  officer  should 
not  be  allowed  to  frustrate  this  intention  if 
there  is  evidence  by  which  they  may  be  correct- 
ed. This  evidence  we  have  ui  the  surveyor's 
plat,  which  plainly  points  out  the  errors.  The 
patent  of  appellant,  when  thus  corrected,  clearly 
laps  on  the  Lnsk  patent,  and  to  the  extent  of 
the  interference  the  land  is  the  property  of  ap- 
pellant" 

It  will  be  found  that  the  following  ad- 
ditional authorities  are  to  the  same  effect: 
Bruce  v.  Taylor,  2  J.  J.  Marsh.  160;  Patrick 
V.  Spradlln,  42  S.  W.  019,  1J9  Ky.  Law  Rep. 
1038 ;  Zimmerman  v.  Brooks  and  Carter  Co. 
V.  Brooks,  lis  Ky.  85,  80  S.  W.  443,  26  Ky. 
Law  Rep.  2284;  Steele's  Heirs  v.  Taylor,  S 
A.  K.  Marsh.  225,  IS  Am.  Dec  161. 

Viewed  as  a  whole,  the  evidence  In  this 
case  and  the  application  to  It  of  the  rule 
approved  by  the  authorities  supra  convinc- 
ingly sustains  the  finding  of  the  chancellor 
that  the  Brasbears  and  Hall  500-acre  i)atent 
embraces  the  land  in  controversy. 

[3, 4]  We  are  also  of  opinion  that  the  chan- 
cellor's farther  conclusion  that  the  deed 
from  Alfred  Hall  to  Simpson  Adams  and  that 
from  Simpson  Adams  to  the  appellee  embrace 
the  land  in  controversy  la  also  sustained  by 
the  weight  of  the  evidence.  While  it  appears 
from  the  proof  that  18  or  20  years  before  the 
Institution  of  this  action,  and  when  one  W. 
W.  Baker  cut  and  removed  a  small  quantity 
of  timber  from  the  land  in  controversy,  ap- 
pellee himself  entertained  some  doubt  as  to 
whether  It  was  embraced  by  the  deeds  In 
question,  the  existence  of  such  donbt  could 
not  and  did  not  diange  the  true  location  of 
the  Unes  bounding  the  land  conveyed  by 
these  deeds;  and  we  learn  from  his  testi- 
mony that  he  has  consistently  claimed  to  own 
the  land  for  more  than  15  years  before  the 
Institution  of  appellant's  action.  His  testi- 
mony also  shows  his  familiarity  with  its 
boundary,  and  that  since  the  cutting  of  the 
timber  by  Baker  he  has  had  it  surveyed  both 
by  Newt.  Lewis  and  Stephen  Fields,  each  of 
which  surveys  established  the  boundary  as 
shown  by  the  yellow  lines  on  the  map,  and 
that  these  lines  have  been  marked,  or  in  part 
marked,  ever  since  the  date  of  the  deed  from 
Alfred  Hall  to  Simpson  Adams.  Appellee 
further  testUed  that  he  resides  about  the 
middle  of  the  boundary  of  the  land  conveyed 
by  Alfred  Hall  to  Simpson  Adams,  and  by 
the  latter  to  him,  and  has  so  resided  since 
1864,  and  in  addition  had  a  tenant  upon  an- 
other part  of  the  land  for  several  years ;  al- 
so that  he  has  had  Indosed  for  a  good  many 
years  about  40  acres  of  the  land,  and  that 
his  claim  of  ownership  and  actual  adverse 
possession  of  the  land  has  continued  and  ex- 
isted,  to  the  extent  of  Its  boundan.  for 
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more  than  16  years  before  the  tnatltntlon  of 
appellant's  action.  This  testimony  of  appel- 
lee is  substantially  corroborated  by  that  of 
Ira  Hall,  a  son  of  Alfred  Hall,  whose  ac- 
quaintance with  the  boundary  of  appellee's 
land  began  with  Its  sale  and  conveyance  to 
Simpson  Adams  by  his  father.  Appellee's 
testimony  is  further  corroborated  by  that  of 
Stephen  Fields,  an  admittedly  competent  sur- 
veyor of  Letcher  county,  by  whom  the  land 
was  once  surveyed.  His  fitmlllarlty  with 
its  boundary  is  fully  shown  by  his  deposition, 
and  that  it  is  correctly  represented  on  the 
map  by  the  yellow  lines.  It  also  appears 
from  Fields'  testimony  that  the  boundary  of 
the  land  conveyed  by  Alfred  Hall  to  Simpson 
Adams  and  by  the  latter  to  appellee  was  as- 
certained and  located,  not  only  by  his  sur- 
vey of  that  boundary,  but  also  from  surveys 
he  made  of  adjoining  deeds  and  patents.  He 
gave  it  as  his  opinion  that  the  land  in  contro- 
versy ia  included  in  the  boundary  of  land 
conveyed  by  the  deed  from  Alfred  Hall  to 
SImpscm  Adams  and  by  the  deed  from  Simp- 
son Adams  to  appellee. 

[S,  I]  The  only  question  remaining  to  be  de- 
cided Is,  should  the  appellant's  defense  of 
estoppel  have  been  sustained?  As  previously 
remarked,  his  plea  of  estoppel  was  based  upon 
the  alleged  fact  that  when  he  was  negotiating 
for  the  purchase  of  the  lands  described  in 
the  petition,  and  before  his  purchase  thereof, 
appellee,  in  reply  to  an  inquiry  from  his  agent 
aa  to  whether  he  claimed  the  land  in  contro- 
versy, disavowed  any  claim  to  or  owner- 
ship thereof.  The  testimony  of  appellant's 
agent  as  to  this  conversation  falls  short  of 
showing  that  his  principal  was  induced  by  the 
statement  of  appellee  in  question  to  purchase 
the  land  in  controversy,  or  that  he  was  mis- 
led by  such  statement  to  act  to  his  prejudice. 
The  <mly  other  evidence  offered  to  support 
tliat  of  the  agent  as  to  the  alleged  statements 
made  by  appellee  was  furnished  by  the  tes- 
timony of  Baker  and  one  or  two  of  his  em- 
ployes, and  which  only  went  to  show  that 
some  17  or  IS  years  previous  to  the  institu- 
tion of  this  action  by  appellant,  appellee 
had  not  objected  to  the  cutting  of  timber 
on  the  land  in  controversy  by  Baker.  Saying 
nothing  of  the  remoteness  of  the  transaction 
mentioned  by  these  witnesses,  in  view  of  the 
doubt  of  his  ownership  that  appellee  admits 
then  existed  in  hla  mind,  the  testimony  of 
Baker  and  his  employes  must  be  regarded  as 
of  little  value.  Sven  if  appellee  had  then  been 
convinced  that  he  did  not  own  the  land,  Budi 
conviction  could  not  have  affected  the  true 
location  of  its  boundary,  or  militate  against 
bis  right  to  thereafter  become  convinced  that 
be  did  in  fact  then  own  it,  or  against  his 
right  to  consistently  claim,  as  be  did,  the 
ownership  and  maintain  actual  adverse  pos- 
session thereof  to  its  well-defined  boundary 
for  mace  than  16  years  before  the  institution 
of  the  action. 


Appellee's  spedflc  contradiction  of  appel- 
lant's agent  as  to  the  oonveraation  to  whlcb 
the  latter  testified,  together  with  other  evi- 
dence furnished  by  the  record  tending  to  cor- 
roborate him,  seems  to  have  been  snfficient 
In  the  estimation  of  the  diancellor  to  oatweigh 
that  of  appellaat's  wltneases  and  satisfy  him 
of  its  tmth.  The  evidence  as  to  the  ques- 
tion of  estoppel  was  conflicting,  but  the  ac- 
tion was  brought  in  equity,  and,  eacb  of  the 
parties  having  asked  that  bis  title  to  the 
land  in  controversy  be  quieted  and  all  pro- 
ceedings quia  timet  being  of  equitable  Cogni- 
zance, we  must  follow  the  mle  obtaining 
In  equitable  actions  in  this  Jurisdiction,  whidi 
is,  that,  where  the  evidence  is  conflicting, 
some  weight  will  be  given  to  the  dumcellor's 
finding,  and  if  on  the  whole  case  the  mind 
is  left  in  doubt  as  to  what  the  truth  is,  his 
Judgment  will  not  be  disturbed  on  appeal. 
Gragg  V.  Barttm's  Adm'x,  161  Ky.  210,  170 
S.  W.  621;  Meece  v.  Ctolyer,  166  Ky.  581. 
170  S.  W.  570;  Oambill  v.  Qrigsby,  106  Ky. 
718,  ITO  8.  W.  822;  Landis  v.  McGre&ry  & 
Co.,  167  Ky.  128,  180  8.  W.  00;  Weddlngton 
V.  Weddlngton,  169  Ky.  839,  188  S.  W.  897; 
Fields  V.  Couch,  160  Ky.  664,  184  S.  W.  894; 
Hem>g  V.  Oipson,  170  Ky.  826, 185  8.  W.  1119. 

Under  the  above  mle  the  finding  of  the 
chancellor  on  the  issue  of  fact  raised  by  the 
plea  of  estoppel  will  not  be  disturbed:  and, 
as  on  the  other  issues  involved,  the  chancel- 
lor's conclusions  are  sustained  by  the  wel^t 
of  the  evidence^  the  Judgment  must  be  and  is 
affirmed. 


BATES  ▼.  orrr  ov  ifOMncoLiiO. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1SI7.) 

1.  Affbal  ard   Bbbob  ^s»1194(1>— Conclu- 

SIVKNKSS    or  Ds0iai0N--MA.ITEB8    COROLUD- 
KO. 

A  Judgment  on  appeal  is  condasive  only  of 
the  matters  and  things  raised  by  I3ie  pleadings 
and  presented  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4648^660,  4666.  4660: 
Dec.   Dig.  <8=>lS4(l).] 

2.  Appkai.  AiTD  Ebbob  «=>100T(2)  —  Fobxb 
Appeal  —  CowcLDsrvKintss  of  Dkcibioit  — 
Mattbbb  CoNOLrroBS. 

Matters  decided  in  a  former  opinion  on  ap- 
peal are  not  open  on  another  appeal  under  the 
rule  that  a  final  adjudication  between  the  same 
parties  in  the  same  case  is  conclusive  Aether 
sound  or  not. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4360;  Dec  Dig.  «=»1O07(2).] 

8.  Appkai,  awd  Ebbob  «=5»1212(1)— Rbhawd— 
Pbockbdinqs  in  Tbiai.  Coubt  —  Maitebs 

OORCLTTDED. 

After  a  Judgment  on  appeal  and  on  return 
of  the  case  to  the  circuit  court,  the  defendant 
has  the  ri^t  to  rely  as  a  defense  on  any  mat- 
ter not  presented  or  determined  by  either  of  the 
former  opinions. 

[Ed.  Note. — SV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4718;  Dec.  Dig.  «=» 
1212(1).] 


»For  other  cami  im  (am*  topic  tnd  KBT-NUMBER  In  all  K«y-Numb«r*d  Dbtattumd  IndesM 
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4.  EsTOPPKi.   «E5>e2(8)    —r   mswaaaaMsm  or 
Ordinances. 

Since  the  body  enacting  a  measure  can  re- 
peal it  only  in  the  same  manner  as  that  in  which 
it  was  enacted,  the  city  by  aoiuleacence  in  vio- 
lation of  an  ordinance  cannot  be  estopped  to 
enforce  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  EstoppeL 
Cent  Dig.  I  168 ;    Dec.  Dig.  «=>e2(8).] 

5.  MTTNIOTPAI.     COBPOIlJk.T10N8     ®=>122(S)     — 

Qbdinanceb  —  YAUbiTT  or  Bnaotmxnt  — 

SVIDKNCS. 

Under  Ky.  St.  {  8638,  providing  that  the 
enacting  clause  of  all  ordinances  shall  read, 
"T^%  dty  conndl  do  ordain  as  follows,"  and 
6iat  every  ordinance  shall  be  signed  by  the 
mayor,  attested  by  the  clerk,  and  publishied  at 
least  once  in  a  newspaper  in  such  city  and  Post- 
ed in  three  public  places,  and  section  3636, 
providing  that  no  orduance,  resolution,  or  order 
shall  be  valid  unlefs  passed  by  votes  of  at  least 
three  members  of  the  ooun<^  since  the  record 
of  the  council  is  evidence  of  no  facts  except 
those  required  to  be  shown  by  such  sections, 
vitiating  facts  showing  the  Invuidity  of  an  ordi- 
nance can  be  shown  by  evidence  aliimde  the  rec- 
ord. 

[Ed.  Note. — For  ofhet  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  287;  Dec.  Dig.  <S=» 
122(3).] 

6.  MnwiciPAi.  Corporations  «=>106  — Obdi- 

NANCEB— VAMDITT  OT  BNAOTMENT. 

Since  no  mnmctjlallty  has  any  authority  ex- 
cept expressly  or  impliedly  given  by  x^rter, 
the  power  to  enact  ordihances  must  be  exercised 
in  the  manner  pointed  out  In  such  sections,  and, 
if  not  BO  ezerosed,  the  purported  ordinance  is 
void. 

[E2d.  Note.— For  vthtt  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  223,  224;  Dec.  Dig. 
<$=105.] 

7.  MUNIOIFAL  COBFO&ATIOHS  «=>1S2(2)— OltDI- 

NANCE&— Bttbden  or  PBoor. 
If  city  ordinances  appear  to  be  regular,  the 
bnrdm  is  on  ohe  denying  Qielr  validity  to  show 
the  iiTeg\dacity  of  the^.  enactment 

[ESd.  Note.^For  other  cases,  ^ee  Munidpal 
Corporations,  Cent  Dig.  iS  284-286;  Dec,  Dig. 
^122(2).J 

Appeal  from  Circuit  Oonrt,  Wayne  County. 

Suit  by,  tbe  City  of  Montioelle  against 
EarrisoD  Bates.  Judgment  against  defend- 
ant after  demnvrer  to.  bis  answer  was  sus- 
tained and  on  his  refusal  to  plead  further, 
and  he.appeals.   Beversed. 

Dnncaa  ft  Bdl  and  J.  P.  Harrison, '  all  of 
MontiiieDo,  for  appellant.  O.  B.  Bertram, 
of  Montloello,  foraptielleei 

THOMAS,  J.  This  case  is  no  stranger  t* 
this  coart.  It  began  Its  visits  abouti  two 
years  ago,  And  has  conttnued  them  as  reis- 
nlarly  and  as  frequently'  as  tbe  law  would 
permit  What  we  said  about  It  on  the  first 
occasion  will  be  foand  In  the  case  of  City 
of  Monticello  v.  Bates,  168  Ky.  88,  173  B.'W. 
159,  and  the  entertalninent  which  we  gave  it 
on  tbe  second  oc(Sslan  is  reported  in  same 
styled  case,  169  Ky.  ■268,  183  S.  W.  656.  The 
matters  involred,  as  well  as  the  facts  in  the 
case,  will  be  found  tolly  stated  in  tlwse  two 
(pinions:  bat,  briefljr,  they  are  that  the  city 
of  Monticello  is  one  of  the  fifth  class.  And 
in  1904,  It  passed  an  ordinance,  known  in 


this  record  as  No.  16^  ivtalch  was  supple- 
mented or  amended  by  another  one  passed  in 
May,  1906.  Each  of  these  ordinances  is 
set  ont  in  the  second  (pinion. 

Tbe  first  ordinance  was  directed  toward 
preventing  tbe  erection  or  construction  of 
any  building  within  the  limits  of  tbe  city 
wlthont  permission  of  the  dty  council  to  do 
so.  This  also  included  tbe  repairing  of  any 
building  within  the  corporate  limits  of  the 
dty  and  imposed  a  fine  for  the  violation  of 
the  ordinance.  Section  3  of  the  first  ordi- 
nance spedfled  tbe  material  with  which  new- 
ly constructed  looflng  should  be  made,  and 
provided  that  it  should  hot  be  made  with  oth- 
er than  noncombnstlble  material.  The  sec- 
ond ordinance  prescribed  a  fire  limit  within 
the  dty,  and  provided  that  no  building 
should  be  erected  or  repaired  "except  of 
brick  or  stone  to  be  covered  with  a  metal  or 
slate  roof  within  sndi  boundary.  After  the 
passage  of  the  second  ordinance,  the  ap- 
pellant, who  is  the  defendant,  applied  to  the 
dty  council  for  a  permit  to  construct  within 
the  defined  fire  limits  a  building  to  be  used 
as  a  garage.  In  the  application  he  made 
spedflcatlon  of  the  building  which,  omitting 
dimensions,  was  to  be  a  veneered  brick  build- 
ing with  a  metal  roof.  This  permit  was  giv- 
en by  a  written  order  entered  upon  the 
minutes  of  the  council  proceedings.  Both 
the  application  and  the  permit  will  be  found 
Copied  in  ftill  in  the  second  opinion,  supra. 
The  building  was  constructed  according  to 
the  dimensions  specified  In  both  the  applica- 
tion and  permit,  but  its  outside  was  not  cov- 
ered with  the  noncombustlble  material  men- 
tioned In  the  application  or  permit.  On  the 
contrary,  it  was  of  wooden,  and  therefore 
combustible,  material.  The  ordinances  pro- 
vided the  imposing  of  a  fine  of  |100  upon 
any  one  who  might  violate  them.  The  city, 
desiring  a  inore  effectual  remedy  than  a  pros- 
ecution, filed  this  suit  to  force  the  defendant 
by  proper  process  of  law  to  remodel  his 
building  so  as  to  comply  with  the  permit,  or 
If  he  should  faU  within  a  reasonable  time, 
to  require  htm  to 'remove  it  out  of  the  fire 
limits. 

A  special  demoirrer  was  filed  to  the  peti- 
tion upon  the  ground  that  the  drcult  court' 
had,  bo:  Jurlsdictlpp,  as  this  was  possessed 
exclusively  by  the  police  court  of  the  dty. 
This  position  was  taken  because,  as  was 
contended,  the  rights  of  the  parties  grew  out 
of  an  ordinance  of  the  dty,  the  enforcement 
of  which,  and  all  rights  growing  oat  of  it.  Is 
given ,  exclusively  to  the  jnrisdlctlon  ot  the 
police  court  Tbe  spedal  demurrer  was  sus- 
tained, and  upon  appeal  that  Judgment  was 
reversed  by  the  first  opinion  from  this  court, 
bupra.  Upon  a  return  of  the  case  the  de- 
fendant filed  an  answer  consisting  of  two. 
paragraphs,  the  first  of  which  was  a  denial 
that,  the  ordinances  were  duly  or  at  aU  pass- 
ed, or  that  tltey  had.  at  any  time  been  in 
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force  or  effect  It  waa  admitted  In  this  para- 
graph that  the  building  had  been  constructed 
In  the  manner  complained  of.  In  the  second 
paragraph  It  was  attempted  to  be  shown 
that  since  the  passage  of  the  ordinances, 
et^edally  the  one  creating  the  fire  limit, 
the  city  had  on  divers  and  sundry  occasions 
and  almost  continually  acquiesced  in  and 
permitted  constant  violationB  of  said  ordi- 
nances, and  that  to  enforce  them  against  ttke 
defendant  would  be  an  undue  and  unjust 
discrimination  against  blm,  and  that  the 
dty  by  its  alleged  conduct  was  estopped  from 
Inidsting  upon  an  enforcement  of  the  ordi- 
nances mentioned.  Later,  and  on  December 
3,  1015,  an  amended  answer  was  flled,  in 
which  the  defendant  alleged  that  by  reason 
of  tJie  facta  set  up  In  the  second  paragraph 
of  his  original  answer  be  was  led  to  believe, 
and  did  believe,  that  the  dty  would  not  at- 
tempt to  enforce  the  ordinance  against  him 
and  would  not  require  him  to  erect  his  build- 
ing in  accordance  with  the  provisions  of  the 
ordinances,  and  that  he  so  believed,  and  in 
good  faith  constructed  the  building  as  it  is, 
and  that  the  dty  is  therefore  estopped  from 
insisting  on  an  enforcement  of  the  ordinances 
against  him.  A  demurrer  was  flled  to  the 
answer  as  amended,  which,  upon  motion  of 
the  defendant,  was  carried  back  to  the  peti- 
tion, and,  being  sustained,  the  petition  was 
dismissed,  from  which  Judgment  the  second 
appeal  was  prosecuted  by  the  dty,  the  opin- 
ion therein  being  the  second  case,  supra. 

After  the  return  of  the  case  following  the 
second  opinion,  the  denvurrer  to  the  petition. 
In  obedience  to  the  mandate  of  this  court, 
was  overruled,  and  the  defendant  flled  his 
second  amended  answer  on  July  4,  1916,  In 
which  he  attacks  the  validity  of  the  two 
ordinances  in  this  language: 

"(1)  That  said  ordinances  were  not  published 
as  required  by  law,  in  that  £hey  were  not  pub- 
lished at  least  once  in  a  newspaper  published  in 
the  dty  of  Monticello  or  written  or  printed  and 
posted  in  at  least  three  public  places  therein. 

"(2)  That  said  ordinances  were  not  passed 
bv  the  votes  of  three  members  of 'tiie  city  coun- 

A  third  paragraph  of  this  last  amended 
answer  attacked  the  constitutionality  of  the 
ordinances: 

"In  that  they  undertook  to  deprive  him  of  his 
property  without  due  process  of  law  by  vesting 
m  the  said  council  the  arbitrary  and  unlimited 
power  and  autJiority  to  prevent  the  defendant 
from  erecting  on  his  own  land  any  sort  or 
character  of  building,  however  safely  construct- 
ed and  of  whatever  material  built,  without  first 
securing  the  permission  of  the  said  coundl  so 
to  do." 

A  demurrer  was  then  flled  by  the  dty  to 
the  answer  and  to  kll  of  the  amendments, 
which  was  sustained  by  the  court,  and,  the 
defendant  declining  to  plead  further,  a  Judg- 
ment was  entered  requiring  him  to  either 
complete  the  building  so  as  to  conform  to  the 
ordinance  and  permit  given  him  to  construct 
It,  or  to  remove  the  building  from  the  flre 
limits  of  the  dty  on  ox  before  NoTemtwt  JU 


1916,  and  to  reverse  that  Judgment  the  case 
is  again  before  us  on  this  appeal. 

[1,2]  The  trial  court  rendered  no  opinion, 
but  we  gather  from  the  teiefis  that  bis  Jttdg- 
ment  sustaining  the  demurrer  was  I>ecause 
the  validity  of  the  ordinances  had  been  adju- 
dicated by  the  former  opinions,  and  that  they 
were  no  longer  open  to  attack  by  the  defend- 
ant. The  error  In  this  position  ia  that  nei- 
ther of  the  previous  opinions  of  this  court 
dealt  with  any  of  the  facts  presented  by  the 
answer,  or  any  amoidment  thereto,  except 
those  shown  by  the  petition  and  by  the  con- 
tents of  the  ordinances,  both  of  whldi  were 
copied'  into  the  jpetitlon  and  certified  copies 
of  them  flled  with  it.  Only  such  facts  as 
thus  appeared,  with  the  law  arlslngr  there- 
from, were  adjudicated  by  the  former  opin- 
ions. If  any  sudi  facts  or  l^al  deductions 
are  attempted  to  be  relied  upon  by  the  re- 
sponsive pleading,  they  are  not  opoi  to  the 
defendant  under  the  well-recognized  rule  of 
universal  application  that  a  flnal  adjudica- 
tion between  the  same  parties  In  the  same 
case  is  conclusive,  whether  sach  adjudica- 
tion be  sound  or  unsound.  Uatoal  Benefit 
Ufe  Ins.  Oo.  ▼.  Bmig's  Adm'r,  146  B:y.  660, 
141  8.  W.  38;  Junior  Order  United  Ameri- 
can Medianics  v.  Rlngo,  146  E:y.  602,  143  S. 
W.  22;  Upt(w'B  Committee  v.  Oaddle,  147 
Ky.  281,  144  S.  W.  26 ;  Gossett  ▼.  Ky.  Mfg. 
Co.,  1S3  Ky.  101,  154  8.  W.  807 ;  Borderiand 
Coal  Co.  V.  Kerns,  171  Ky.  626,  18S  a  W. 
783,  and  cases  therein  referred  to. 

When  the  mandate  which  issued  from  flie 
last  appeal  was  filed  In  the  trial  court,  it 
became  the  duty  o£  that  court  to  aet  adde 
the  order  sustaining  the  demurrer  to  the  pe- 
tition and  to  overmle  same,  whldi  It  did, 
and  which  made  the  case  then  stand  as  If  no 
answer  bad  ever  been  flled.  Macklln,  etc.,  v. 
Trustees,  etc.,  88  Ky.  592,  11  S.  W.  657; 
Hunt  v.  Hunt,  157  Ky.  835,  164  S.  W.  102. 
There-  are  numerous  cases'  that  might  be  dt- 
ed  in  support  of  this  role  of  practice. 

^nie  Identical  point  now  being  considered 
was  before  this  court  in  the  last  case  refer- 
red to,  wherein  the  contention  was  made 
that  the  opinion  on  a  formar  appeal  baned 
the  defendant  of  the  light  to  flle  any  defbn- 
elve  pleadings,  and  in  denying  the  contention 
W6  said: 

"When  the  demurrer  to  the  petition  was  over- 
rvled  upon  appeal  to  this  oonrt,  the  aitoatiaD 
of  the  case  when  it  returned  to  tlie  circuit  court 
was  precisely  what  it  would  have  been  if  the 
circuit  court  had  in  the  first  instance  overruled 
the  defendants'  demurrer  to  the  petition.  When 
tlieir  demurrer  to  the  petitioB  was  oveimled. 
the  defendants  had  the  right  to  tender  an  an- 
swer. This  tliey  did.  l^ere  is  nothing  in  the 
opinion  of  this  court  preventing  the  filing  (tf  the 
answer.  The  case  was  here  simply  on  demuirer 
to  the  petition.  We  only  held  that  the  petition 
showed  a  cause  of  action.  But  tbe  defendant! 
may  plead  to  the  cause  of  action  thns  shown 
by  the  petition  just  as  they  mi^t  have  done  if 
the  drcult  court  hod  in  the  first  place  rendered 
the  same  opinion  which  we  rendered." 

[3]  The  defendant,  then,  upon  the  last  re- 
turn of  tb«  caae  to  tba-dMi^  oanxt  bad  a 
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n^ht  to  my  .as  a  defense  upon  any  matter 
not  presented  or  determined  by  either  of  the 
former  opinions.  That  part  of  his  pleadings 
which  sought  to  contest  the  oonstltutlonallty 
of  the  ordinances  because  of  depriving  him 
arbitrarily  of  his  property,  etc.,  was  fully 
presented  npon  the  second  appeal  and  deter- 
mined adversely  to  his  contentions,  bat  which 
he  Is  again  trying  to  present  by  certain 
paragraphs  and  parts  of  the  amended  an- 
swers. 

Under  the  mie,  snpra,  as  to  the  effect  of 
a  former  adjudication  between  the  same  par- 
ties, the  demurrer  should  have  been  sus- 
tained to  so  much  of  the  defendant's  plead- 
ings as  attempted  to  raise  this  same  ques- 
tion ;  tout.  If  there  was  no  occasion  to  apply 
sudi  rule,  the  constitutionality  of  the  ordi- 
nances have  been  many  times  ai^dd  by 
this  and  other  courts,  as  wUl  be  seen  from 
the  authorities  referred  to  In  the  two  for- 
mer opinions  In  this  case  which  we  do  not 
deem  necessary  to  here  rt^eut. 

[4]  As  to  the  second  paragraph  of  the  orig- 
inal answer,  wherein  It  Is  dalmed  that  the 
dty  is  estopped  because  of  acquiescence  in 
Che  violation  of  the  ordinances,  it  needs  only 
to  he  said  that  the  authority  having  the 
right  to  enact  a  law  can  repeal  it  only  In 
the  same  manuM  by  which  It  was  enacted. 
The  nonenforcement  of  the  law  has  never  at 
any  time  or  anywhere  been  construed  to 
have  the  effect  of  repealing  it.  Such  a 
principle.  If  upheld,  would  strike  a  blow  at 
tlie  very  vitals  of  government  and  render  It 
possible  for  our  i^resent  civilization  to  be 
Bopidauted  by  lawlessness  even  to  barbarity, 
tbrou^  the  negligence,  carelessness,  or  In- 
differoice  of  officers  whose  duties  are  to  en- 
force the  law,  or  by  them  corruptly  entering 
into  league  with  those  who  are  the  enemies 
of  society  and  who  do  not  respect  the  law, 
thus  enabling  such  lawless  element  to  be- 
come legislators  for  the  purpose  of  repeal- 
ing and  annulling  bQ  laws  offering  re- 
straints to  their  unscrupulous  deeds,  there- 
by placing  the  upright  and  the  law-abiding 
at  the  mercy  of  the  mob.  The  proposition 
is  not  only  Illogical,  unsound,  and  monstrous, 
bnt  it  is  even  unthinkable.  Under  our  form 
of  government,  the  remedies  for  violating 
the  criminal  and  penal  laws,  whether  they 
be  a  part  of  the  common  law  or  created  by 
the  enactment  of  a  statute  or  ordinance,  and 
whether  the  remedy  be  a  prosecution  or 
dvll  proceeding,  may  be  Invoked  through  the 
application  of  any  dtlzen  to  the  proper  tribu- 
nal and  compliance  witti  the  forms  prescrib- 
ed by  the  partlcnlar  Jurisdiction.  If  the 
many  violations  of  the  ordinances  in  ques- 
tion were  committed,  as  set  oat  In  the  sec- 
ond paragraph  of  the  answer,  the  plaintiff 
bimsdf  could  have  caused  the  apprehension 
and  trial  of  the  violators  thereof.  He  could, 
no  donbt,  also  have  set  In  motion  the  ma- 
chinery of  the  law  for  the  abating  of  the  nnl- 
■anoe  created  by  mch  violations  upon  prop- 
er showing  of  a  refusal  of  the  city  to  do 


so  after  reasonable  seqoest.  By  his  failure 
to  do  so  he  in  this  way,  at  least.  Is  as  much 
responsible  for  the  nonobservanoe  of  these 
ordinances  as  any  other  citizen.  But,  how- 
ever this  may  be.  It  Is  perfectly  apparent 
from  all  principles  of  government,  and  from 
what  has  been  said,  that  the  public  cannot 
be  estopped  from  enforcing  its  criminal  or 
penal  laws  or  any  right  growing  out  of 
their  nonobservanoe,  because  of  the  negli- 
gence or  derelictions  of  any  of  its  officers 
with  respect  thereto.  We  conclude,  then, 
that  the  demurrw  should  be  sustained  to 
the  answer  and  amendments,  or  any  por- 
tions thereof  seeking  to  rely  upon  this  de- 
fense. This  leaves  for  consideration  only 
the  two  paragraphs  of  the  last  amended  an- 
swer quoted  above  wherein  the  validity  of 
the  passage  of  the  ordinances  is  called  In 
question. 

[S]  Before  consldertog  this  point,  it  Is  in- 
timated in  brief  that  it  Is  not  competent  to 
raise  this  question  collaterally,  or  rather  to 
show  the  vitiating  facts  hy  evidence  aliunde 
the  record  of  the  city  coundL  ▲  complete 
answer  to  this,  if  the  question  was  a  new 
one.  Is  that  a  record  such  as  the  city  coun- 
cil Is  required  to  keep  is  evidence  of  no 
facts  except  those  whldi  the  law  requires 
it  to  contain,  and  there  Is  nothing  in  any 
statute  requiring  the  record  to  show  that 
an  ordinance  was  published  in  the  manner 
required  by  law  to  make  it  legal;  but  the 
point  has  been  decided  many  times  by  this 
and  other  courts  to  the  contrary.  See  Bybee 
T.  Smith,  61  S.  W.  15,  2X  Ky.  liaw  Rep.  1684; 
Mnlr  V.  City,  120  Ky.  788,  87  8.  W.  1096,  27 
Ky.  Law  Rep.  1150;  Oomlth  ▼.  Williams, 
120  Ky.  814,  86  &  W.  653,  27  ISy.  Law  Rep. 
695;  City  of  Bardwell  v.  Tegethoff,  148  Ky. 
546,  146  8.  W.  1093;  Spalding  v.  aty  of 
Lebanon,  166  Ky.  87,  160  S.  W.  TBI,  40  L. 
B.  A.  (N.  S.)  387.  There  are  other  cases 
from  this  court  where  the  question  was 
raised  with  reference  to  ordinances  passed 
by  dties  Of  a  different  dass  than  the  fifth, 
the  one  to  which  Montlcello  belongs.  Mani- 
festly the  proposition  is  so  clear  as  to  leave 
no  room  for  doubt  Section  3688  of  the 
Kentucky  Statutes,  being  a  provlsl<Hi  of  the 
barter  of  dtlea  of  the  fifth  class,  reads: 

"The  enactinfc  clauM  of  all  ordinances  shall 
be  as  foUowa:  'The  dtr  cOnndl  of  the  dty  of 
*  *  *  do  ordain  as  follows.'  £^rery  ordinance 
shall  b*  signed  by  the  mayor,'  attested  by  the 
deiJc,  and  publisned  at  least  once  in  a  news- 
paper mblMied  in  sndi  dty,  or  written  or 
printed,  and  posted  In  at  least  three  pnUie 
places  therein,  and  ihall  be  in  foree  from  aad 
after  the  publication  thereof." 

Section  9686,  being  a  part  of  the  same 
charter,  provides  that: 

"No  ordinance,  resolution  or  order  shall  have 
any  validity  or  effect  unless  passed  by  the 
votes  of  at  least  three  members  of  the  dtj 
council." 

[6]  It  will  thus  be  seen  that.  In  order  to 
give  the  proposed  ordinance  drawn  in  ques- 
tion by  this  suit  any  validity  aS  such,  they 
mast  be  passed  and  gtrea  publidty  In  the 
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manner  {Minted  out  by  those  two  sections,  for 
no  municipality  has  any  authority  except 
that  which  may  be  expressly  or  Impliedly 
given  by  Its  charter,  and  such  authority  must 
be  exercised  in  the  manner  therein  pointed 
out  when  It  Is  attempted  to  be  prescribed. 
If  this  Is  not  done,  that  which  was  attempted 
to  be  made  an  ordinance  becomes  a  nullity, 
and  no  rights  and  no  authority  may  be  exer- 
cised thereunder.  See  authorities,  supra. 
So,  If  the  ordinances  In  question  possessed 
the  vice  alleged  by  the  defendant  In  the  first 
and  second  paragraphs  of  his  last  amended 
answer,  which  was  admitted  by  the  demur- 
rer, they  are  of  no  force  whatever,  and  the 
city  has  no  right  to  base  any  action  upon 
anything  contained  In  either  of  them.  As  Its 
right  to  maintain  this  suit  is  based  upon  and 
only  upon  the  authority  given  by  the  ordi- 
nances, if  they  are  invalid  Its  authority  to 
proceed  does  not  exist 

[7]  The  ordinances  appearing  to  be  regu- 
lar, the  burden  is  upon  the  defendant  to  show 
the  Irregularity  of  their  enactment,  as  was 
determined  by  this  court  In  the  cases  of 
Weatherhead  v.  Cody,  85  S.  W.  1099,  27  Ky. 
Law  Rep.  631,  and  Mulr  v.  City  of  Bards- 
town,  120  Ky.  739,  87  S.  W.  109«,  27  Ky.  Law 
Rep.  1150. 

We  conclude,  then,  at  this,  the  ending  of 
the  third  chapter  of  this  case,  that  the  court 
erred  In  sustaining  the  demurrer  to  the  first 
and  second  paragraphs  of  the  third  and  last 
amended  answer,  and  the  judgment  Is  revers- 
ed for  proceedings  consistent  with  this  oj^n- 
ton. 


CALDWELL  v.  RYAN  et  aL 
(Court  of  Appeals  o(  Kentucky.    Jan.  16,  1917.) 

1.  CONTBAtSTS   ®=»54(1)— CONSIDBBATION. 

Where  directors  of  an  ioBolvent  bank,  in 
consideration  of  the  Btockbolders'  releasing  them 
from  liability  for  negligence,  stipulated  to  make 
an  arrangement  with  the  creditors  of  the  bank, 
whereby  their  claims  should  be  satisfied  or  paid 
ba  the  directors,'  such  stipulation  rested  on  suffi- 
dent  consideration  to  bind  the  directors  to  per- 
form their  part  of  the  contract 

[Bd.  Note.— For  other  cases,  see  Oontraeta, 
Cent  Dig.  {  288:   Dec.  Dig.  <J=»54(1).] 

2.  Banks  and  Banking  «=957— Inboi:.vknot 

— RiOUTS  OF  Cbkditobs.  . 
The  creditors  of  an  insolvent  bank  had  the 
right,  not  only  to  subject  its  directors  aS  stock- 
holders and  the  other  stockholders  to  their  stat- 
utory double  liability,  but  bad  the  right  to  seek 
indemnity  from  the  directors  if  they  had  been 
guilty  of  negligence  In  the  management  of  the 
bank,  and  such  negligence  resulted  in  loas  to  the 
creditors. 

[EJd.  Note.— For  other  cases,-  see  Banks  and 
Banking,  Cent  Dig.  |{  108-110;  Dec.  Dig.  <8=» 
57.] 

3.  Contracts  «=!>187C1)  —  Constbuoiion  — 

AOBXEMBNT  TO  PAT  CBSDITOBS  OF  BaNK. 

Where  the  directors  of  an  insolvent  bank, 
in  consideration  of  its  stockholders  releasing 
them  from  liability  for  negligence,  stipulated  to 
make  an  arrangement  with  the  creditors  of  the 
bank,  whereby  their  claims  should  be  satisfied  or 


paid  by  the  directors,  and  tke  stockholders  re- 
Uased  from  paying  anytiiiag  under  the  double 
liability  statute,  and  the  stipulation  did  not  lim- 
it the  directors'  liability  to  such  creditors  as 
they  should  settle  with  on  terms  of  75  per  cent, 
a  director  was  liable  to  a  creditor  of  th«»  bank, 
who  refused  to  make  a  75  per  cent  composition 
agreement  for  the  full  amount  of  the  debt 

{Ed.  Note.— For  other  eases,  see  Coatracta, 
Cent  Dig.  |  798;  Dec.  Dig.  «=»187(1).] 

Appeal  from  Circuit  Oonrt,  Logan  County. 

Suit  by  C.  H.  Ryan,  executor,  and  others, 
against  David  W.  Caldwell  and  another. 
From  a  Judgment  for  plaistiffs,  the  named 
defendant  appeals.   JvAgnneot  affirmed. 

W.  P.  Sandldge,  of  OwenstKn-o^  for  appel- 
lant Sims,  Rodes  ft  Sims,  of  BowUns  Qreen, 
for  appellees. 

CARROLL,  J.  In  1806  a  controversy  aroee 
between  Katie  O.  Ryan  and  H.  B.  Caldwell 
as  to  the  ownership  ot  a  certain  fnnd,  and  on 
October  20,  1901,  the  Logan  County  Bank  re- 
ceived this  fund  under  a  writtoi  agreement 
stipulating  as  follows: 

"Now  the  said  Logan  County  Bank  hereby 
acknowledges  that  the  said  Bowden,  on  October 
2,  1001,  deposited  with  it  the  sum  of  $2,314.57. 
which  sum  with  interest  thereon  from  said  date 
at  six  per  cent,  per  annum  it  agrees  to  pay  to 
the  said  Katie  O.  Ryan  if  it  shall  be  finally  de- 
cided that  she  is  entitled  to  the  said  judgment  or 
its  proceeds,  or  to  the  said  H.  B.  C^ldweli  if  it 
is  finally  decided  that  he  ia  entitled  thereto." 

In  August,  1002,  the  Logan  County  Bank 
made  an  a«signment  tor  the  b^iefit  of  its 
credltwa  The  litigation  of  Caldwell  and 
Mrs.  Ryan  as  to  which  was  «ititled  to  this 
fund  was  lHt>ught  before  this  court  in  the 
case  of  Ryan  v.  I«gan  County  Bank,  132  Ky. 
626,  116  S.  W.  1179,  119  S.  W.  768,  In  which 
it  was  decided,  in  an  opinion  that  was  hand- 
ed down  In  March,  1909,  that  Mrs.  Ryan  had 
a  prior  lien  on  this  fund  for  (1,255,  with  in- 
terest, and  the  bank  was  directed  to  pay  her 
this  amount  of  money.  The  assignee  of  the 
Logan  County  Bank  some  time  after  the  de- 
cision of  the  case  by  this  court,  perhaps  be- 
fore— It  is  not  material  which— ^>ald  to  Mrs. 
Ryan  a,  portion  of  the  amount  due  her,  but 
there  was  unpaid  about  |800  after  exhausting 
the  ability  of  the 'assignee  to  pay  any  more 
on  the  debt  In  1012,  Mrs.  Ryan  having  died, 
her  executor  brought  this  suit  against  Mrs. 
Raete  and  D.  W.  CaldweU,  but  as  Mrs.  Raets 
is  no  longer  concerned  In  the  suit,  it  is  not 
nece^ary  to  again  refer  to  her.  In  this  suit 
the  executor  sought  to  recover  the  amount 
left  unpaid  by  the  Logan  County  Bank  from 
Caldwell  upon  the  ground  that  he  became 
liable  for  its  payment  by  virtue  of  certain 
agreemmts  entered  into  which  we  will  later 
set  out  Some  time  about  December  1,  1902, 
a  large  number  of  the  depositors  and  credi- 
tors of  the  bank  signed  a  paper,  reciting  that 

"We,  the  undersigned  creditors  of  the  Logan 
County  Bank  of  RussellvlUe,  Ky.,  hereby  agree 
with  each  other  and  the  directors  of  the  L^an 
County  Bank  to  accet>t  76  cents  on  the  dollar 
lor  our  respective  claims  against  said  bank  60% 
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thereof  ta  be  paid  on  or  mbont  Jrauaigr  1,  190^ 
and  the  remaining  25%  thereof  ninety  da;« 
thereafter,  and  upon  payment  of  said  sum  we 
neree  to  assign  our  said  claims  to  David  W. 
Caldwell,  of  Russellvllle,  Ky." 

This  paper  was  drcnlated  and  signed  upoii 
the  Idea  that  the  directors,  of  -whom  David 
W.  Caldwell,  was  one,  would  personally  raise 
the  money  to  pay  the  76  cents  on  the  dollar 
to  the  depoidtors  who  entered  Into  the  ar- 
rangement. On  December  1,  1902,  this  prop- 
osition, sabmltted  to  the  directors  by  the  de- 
positors and  creditors,  or  sntih  of  thett  as 
signed  it,  was  accepted  t^  the  direetors,  l»- 
clndlng  Caldwell.  But  Mrs.  Ryan  did  not 
sign  this  paper,  nor  would  she  accept  76 
per  cent  of  her  claim  against  the  bank  on 
account  of  the  money  that  had  been  deposited 
in  the  bank  tinder  the  agre^^nt  heretofore 
mentioned.  It  should,  however,  be  here  no- 
ticed that  at  the  time  this  arrangement  be- 
tween the  depositors  and  the  directors  was 
entered  Into,  it  was  not  known  whether  Mrs. 
Ryan  was  entitled  to  the  money  on  d^itosit 
In  bank,  as  the  litigation  between  her  and  H. 
B.  Caldwell  as  to  who  was  entitled  to  this 
deposit  was  then '  pending  and  remained  on- 
settled  until  the  opinion  of  this  court  was 
handed  down  In  March,  1900.  It  also  appears 
that  th«  stockholders  of  the  bank  and  the  di- 
rectors entered  Into  a  writtm  agreeaient,  le- 
dtbis  that: 

"In  consideration  of  D.  W.  Caldwell,  W.  F. 
Browder,  John  G.  OmdorS,  John  W.  Galdwdl, 
and  H.  B.  Caldwell,  directors  of  the  Logan 
County  Bank,  making  an  arrangement  with  the 
creditors  of  the  said  bank,  whereby  their  claims 
are  to  be  satisfled  or  to  be  paid  by  said  directors 
and  we  arc  releaaed  from  paying  anything  under 
what  is  commonly  known  aa  the  double  liability 
statute,  we,  the  undersigned  stockholders  of  said 
bank,  hereby  agree  with  said  directors  and  with 
each  other  to  release  said  directors  from  any 
and  all  liability  which  said  directors  may  be  or 
are  supposed  to  be  under  to  ua  as  said  stockhold- 
ers by  reason  of  the  manner  in  which  the  affairs 
of  said  bank  have  been  managed  and  conducted 
by  said  directors." 

And  on  December  1,  1902,  the  directors  ac- 
cepted this  proposition  of  the  stockholders  In 
a  writing  which  recited  that: 

"In  consideration  of  the  signing  of  the  within 
contract  by  the  stockholders  whose  names  are 
attached  thereto,  we  hereby  release  said  stock- 
holders from  all  liability  as  shareholders  of  said 
bank,  this  Decpmber  1,  1902." 

It  will  thus  be  seen  that  by  these  agree- 
ments made  between  the  creditors,  the  direct- 
tors,  and  the  stockholders,  the  Creditors  who 
signed  the  paper  agreed  to  accept  in  full  sat- 
isfaction of  their  claims  against  the  bank  76 
per  cent  of  the  amount  due,  and  further 
agreed  to  turn  over  to  D.  W.  Caldwell  their 
claims  against  the  bank,  and  that  the  credi- 
tors of  the  bank  agreed  to  release  the  stock- 
holders from  their  doable  liability,  and  the 
stockholders,  in  consideration  of  the  direc- 
tors "making  an  arrangement  with  the  credi- 
tors of  the  said  bank,  whereby  their  said 
claims  are  to  be  satisfled  or  to  be  paid  by 
said  directors,"  and  the  release  of  the  stock- 
holders from  their  doable  liability,  agreed 


to  T^eiuto  the  directors  from  all  Uabllltv 
wbicb  they  wight  be  under  to.  tbe  stockhold- 
ers by  .reason,  of  the  negligent  manner  in 
which  the  affairs  of  the  bank  had  been  con- 
dlictad  by  the  diiectors. 
.  It  Is  very  apparent  from  these  writings 
that  the  directors  of  the  bank  were  anxtoiu 
to  be  released  from  their  liability  for  negli- 
gence in  the  conduct  of  the  aSiilrs  of  the 
bank  which  brou^t  ab^ut  its  failure,  and 
the  stockholders,  while  willing  to  lose  the 
amount  they  had  invested  in  the  stock  of  the 
■bank,  were  anxious  to  be  relie^Fed  from  the 
payment  of  the  double  liability  attaching 
the  Dwnersh^  of  the  stock,  and  the  creditors, 
at  least  those  who  signed  the  paper,  were 
wUIIng  to  accept  76  per  cent  of  the  amount 
of  their  daims  In  considesratlon  of  the  speedy 
payment  of  this  som.  - 

As  before  stated,  this  salt  was  brought 
against  Caldwell  aiMn  the  theory  that  he  and 
the  other  directors,  in  agreeing  with  the 
stockhelden  to  make  an  arrangonent  with 
the  creditors  whereby  their,  claimfj  were  to 
be  satisfled,  became  liable  to  Mrs..  .Byan 
for  the  balance  due  on  her  debt  against  the 
bank.  Or,  to  state  It  In  another  way,  the 
contention  of  Mrs.  Byan  Is  that  this  contract 
was  made  for  the  use  and  benefit  of  all  the 
creditors  of  the  bank,  and  that  any  one  of  the 
creditors  might  sue  David  W.  Caldwell,  who 
apparently  was  the  only  solvent  director,  and 
recover  the  fall  amount  of  his  debt  against 
the  bank.  It  may  also  be  here  stated  that  no 
iflsue  is  raised  as  to  the  right  to  sue  Cald- 
well alone  and  recover  from  him  the  amount 
due  Mrs.  Byan  if  the  directors  are  liable  at 
all  to  her  for  any  part  of  the  amount  sued 
for. 

Qn  this  appeal  it  Is  the  contention  of  coun- 
sel ft>r  Caldwell  that,  as  the  three  papers 
we  have  set  out  were  executed  simultaneous- 
ly, the  agreement  of  the  directors  to  make 
arrangements  with  the  creditors  of  the  bank 
whereby  their  claims  should  be  satisfied  by 
the  directors  had  reference  to  and  was  limit- 
ed to  those  creditors  who  had  signed  the 
agreement  to  accept  75  per  cent  of  the 
amount  of  their  claims,  and  did  not  consti- 
tute an  obligation  on  the  part  of  the  directors 
to  pay  all  the  creditors  of  the  bank,  or  any 
creditors  of  the  bank  except  those  who 
had  signed  this  paper.  In  other  words,  It  Is 
Insisted  that  this  contract  on  the  part  of 
the  directors  was  not  made  for  the  benefit 
of  any  of  the  depositors  or  creditors  of  the 
bank  except  those  who  signed  the  agreement 
to  accept  76  per  cent,  of  the  amount  of 
their  debts.  On  the  other  hand,  it  is  Insist- 
ed by  counsel  for  Mrs.  Ryan's  estate  that 
this  contract  was  made  for  the  benefit  of  all 
the  creditors  of  the  bank,  whether  they  sign- 
ed this  composition  agreement  or  not,  and,  it 
being  admitted  that  Mrs.  Ryan  was  a  credi- 
tor of  the  bank,  and  that  there  was  due  on 
her  claim  against  the  bank  the  amount  sued 
for,  she  or  her  personal  representative  had 
the  right  to  proceed  a^nst  Caldwell  as  one 
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of  the  directx>ra  to  recover,  as  she  did  do,  tbe 
amount  of  her  claim  against  the  bank  left 
unsatisfied  after  exhausting  the  assets  of  the 
bank. 

It  will  be  observed  from  this  that  the 
whole  case  turns  on  the  proper  constructl<»i 
to  be  given  to  the  stipulation  la  the  arrange- 
ments made  between  the  stockholders  and  the 
directors  by  which  the  directors,  In  sub- 
stance and  effect,  agreed  to  settle  the  claims 
of  the  creditors  of  the  bank.  This  agree- 
ment does  not  specify  what  creditors  the  di- 
rectors are  to  pay,  or  limit  their  liability  to 
pay  any  class  of  creditors,  or  even  mention 
Indirectly  those  creditors  who  had  signed  tbe 
agreement  to  accept  75  per  cent,  of  the 
amount  of  their  claims.  On  the  face  of  the 
paper  It  appears  to  be  simply  an  agreement 
between  the  stockholders  and  the  directors 
by  which  the  stockholders,  In  consideration 
of  the  directors  settling  with  the  creditors  of 
the  bank,  agreed  to  release  the  directors  from 
any  liability  for  the  management  of  the  bank 
that  brought  about  its  failure,  and  tbe  di- 
rectors agreed  to  pay  the  creditors  of  the 
bank  and  also  release  the  stockholders  from 
their  double  liability  In  consideration  of  the 
stockholders  releasing  tbe  directors  from  lia- 
bility for  the  mismanagement  of  the  bank. 

[1]  This  paper,  we  think,  was  rested  on  a 
sufficient  consideration  to  bind  the  directors 
to  perform  their  part  of  this  contract,  and 
If  the  agreement  of  the  creditors  to  accept 
76  per  cent  of  the  amount  of  their  claims 
should  be  put  entirely  to  one  side,  there 
would  seem  to  be  no  obstade  in  the  way  of 
Mrs.  Ryan's  estate  as  a  creditor  of  tbe  bank 
recovering  bom  Caldwell  the  amount  ad- 
judged; nor  do  we  think  that  this  agree- 
ment, signed  by  the  creditors,  can  have  the 
effect  claimed  for  it  by  connsel  for  Caldwell, 
or  the  effect  of  releasing  the  directors  from 
their  obligation  to  pay  such  creditors  of  the 
bank  as  did  not  sign  the  compositi<m  agree- 


ment Peibaps  it  may  have  been  in  tbe  con- 
templation of  the  directors  wb&a.  they  en- 
tered into  this  contract  with  the  stockholders 
that  they  were  liable  only  to  pay  sucb  cred- 
itors as  signed  the  composition  agreement 
but  we  do  not  see  how  this  can  affect  tbe 
lights  of  tbe  creditors  who  did  not  sign  this 
composition  paper. 

[2]  The  creditors  of  tbe  bank  bad  tbe  right 
not  only  to  subject  tbe  directors  as  stock- 
holders, and  tbe  other  stockholdeni,  to  tbe 
double  liability  clause,  but  they  had  the  right 
to  seek  indemnity  from  tbe  directors  if  they 
were  guilty  of  negligence  in  tbe  manage- 
ment of  tbe  bank  and  this  negligence  result- 
ed in  loss  of  them. 

[3]  Mrs.  Ryan,  or  any  othmr  creditor  who 
did  not  sign  this  compositloa  asseement 
oonld  have  pursued  either  or  both  of  tJiese 
courses,  but  when  the  directors  said  to  tbe 
creditors,  "We  will  pay  you  your  debte," 
there  was  no  reason  why  the  creditors  sboold 
resort  to  the  remedies  tbey  had  against  the 
directors  or  tbe  stockbolders.  Ttiey  had  a 
right  to  l0(ric  to  this  paper  for  Indemnity. 
Plainly  the  paper  was  executed  for  tbe  bene- 
fit of  tbe  creditors,  and  It  was  baaed  on  a 
sufficient  consideration. 

It  seems  entirely  probable  that  whoi  tbe 
directors  assumed  this  liaMlity  tbey  antici- 
pated that  they  mi^t  be  able  to  settle  wltb 
all  the  creditors  on  the  75  per  cent  terms, 
but  they  did  not  limit  tbeir  UaMllty  to  mA 
creditors  as  tbey  could  settle  with  on  these 
terms.  If  it  was  understood  between  these 
stockholders  and  tbe  directors  that  tbe  lia- 
bility of  the  directors  should  tie  limited  to 
this  class  of  creditors.  It  la  singular  that 
this  limitation  was  not  expressed  in  tbe  con- 
tract which  is  very  simple,  and  broad  enough 
to  embrace  all  the  creditors  of  the  bank. 

It  seems  to  ua,  therefore^  tbat  tbe  Judg- 
ment of  the  lower  court  was  correct;  and  it 
is  affirmed. 
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NATIONAL  SUEBTY  CO.  t.  HEDMON. 
(Court  of  Appeals  of  Kootneky.    Jan.  18, 1917.) 

1.  IlfSTTSANOB  «=9666(4)  —  BlTSOLABT  IVBUVr 

ARCS— Evidence. 
Although  it  IB  not  Decetnir  to  eataUiab  the 
corpua  delicti  by  direct  testimony  in  an  action 
on  a  policy  of  burglary  insurance,  it  is  essential 
to  show  facts  from  which  the  Inference  of  a  loss 
by  burglary  reasonably  and  naturally  follows. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1722 ;  Dec.  Dig.  «=»665(4).] 

2.  IHSUBARCB  «s>646(6)  —  BtntSLAKT  IlfSUB- 
AKCB— PlaXBtrMTTIONB. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, it  is  incumbent  upon  the  plaintiff  to  show 
a  loss  by  burglary,  and  no  presumption  in  his 
faTor  will  arise  from  the  failure  of  defendant  to 
introduce  OTidence  on  the, question,  although  it 
has  made  an  investigation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1657;  Dec.  Dig.  e=>646(jB).] 

S.    iNBTTaANCX   «=>665(4)   —  BUBQLABT   InSTTB- 
AWCB— EVIDKNCE^UTFICIENCT. 

Ib  an  action  on  a  policy  of  burglary  insnr- 
ance,  where  plaintiff,  although  insured  against 
loss  by  burglary,  theft,  or  larceny,  based  his  en- 
tire case  on  the  claim  of  burglary,  evidence  of 
marks  on  a  window  screen  and  footprints  on 
the  roof,  discovered  three  weeks  after  the  loss, 
held  insufficient  to  take  the  caae  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1722;  Dec.  Dig.  «=»665(4).] 

Appeal  trom  Clrcnlt  Court,  Jefferson  Conn- 
ty.  Common  Pl*as  Branch,  Second  Division. 

Action  by  O.  Lee  Redmon  against  tlie  Na- 
tional Surety  Company.  Judgment  for  plaln- 
tur,  and  defendant  appeals.  Beversed  and 
remanded  for  a  new  trial. 

Bobeit  F.  Yaughan  and  Baskln,  Dnffin, 
Kinkead,  Saplnsky  &  Daffln,  all  of  Louisville, 
for  appellant  EJdward  Bloomfield  and  Ed- 
wards, Ogden  &  Peak,  all  of  LoolsrlUe,  for 
appellee. 

CLAT,  C.  The  National  Snrety  Company 
Issued  to  O.  Lee  Redmon  a  policy  of  bur- 
glary Insurance,  Indemnifying  him  against 
loss  by  burglary,  theft,  or  larceny  of  watches, 
diamonds,  Jewelry,  etc.,  while  located  In  hia 
premises.  While  the  policy  was  In  ti>rce, 
Bedmon  lost  a  diamond  pin  of  the  alleged 
value  of  $650.  Alleging  that  the  loss  was  due 
to  burglary,  committed  some  time  during  the 
night  of  May  16th,  or  the  morning  of  May 
17,  1915,  Bedmon  .brought  this  suit  against 
the  company  to  recover  on  the  policy.  From 
a  verdict  and  Judgment  in  his  favor  for  $600, 
the  company  appeals. 

Olie  evidence  for  plaintiff  is  In  substance 
as  follows:  Redmon  was  the  general  man- 
ager of  the  White  Mills  &  Lynndale  Distil- 
leries Company,  aind  resided  with  bis  family 
at  120  West  Burnett  street  In  the  dty  of 
Louisville.  He  owned  a  diamond  stud,  which 
weighed  2^  carats.  On  Sunday  morning. 
May  16,  1916,  he  went  to  the  Audubon  Coun- 
try Club  and  remained  there  during  the  en- 
tire day  playing  golf.  When  he  went  to  the 
country  club  the  stone  was  in  bis  tie.    When 


be  dressed  to  play  golf  be  took  the  stone  out 
of  bis  tie  and  placed  It  in  bis  pocket.  When 
he  dressed  In  the  evening  he  screwed  the 
stone  Into  bis  tie.  Thereafter  be  met  his 
wife  and  returned  bwne  early  in  the  eve- 
ning. Being  fatigued,  he  went  to  his  room, 
which  is  located  in  the  front  of  bis  residence 
and  on  the  second  floor,  and  retired  early. 
Connecting  with  bis  bedroom  was  a  large 
hall,  which  led  to  the  rear  of  the  building. 
On  one  side  of  the  ball  in  the  rear  Is  a  toilet 
room,  and  on  the  other  side  a  guest  room. 
Both  of  these  rooms,  overlook  a  12-foot  shed 
in  the  rear  of  bis  premises.  On  the  eaves 
of  this  shed  was  swung  a  rope  swing,  about 
which  his  children  were  wont  to  play.  When 
Redmon  retired  be  unscrewed  the  stone  from 
his  tie  and  laid  It  on  a  tray  on  the  dresser, 
which  was  used  by  bis  wife  for  sundry  small 
articles.  The  next  morning  be  arose  early, 
did  some  work  about  the  yard  before  break- 
fast, took  a  car  about  8:30,  and  went  direct- 
ly to  his  c^ce.  During  the  morning  be  bad 
occasioa  to  visit  several  places  on  business, 
one  of  which  was  Wabnltz's  saloon.  While 
passing  a  mirror  In  the  saloon  be  noticed 
that  bis  stud  was  not  in  his  tie.  Thereupon 
he  telephoned  home  and  started  an  imme- 
diate search  for  the  stone.  The  stone  was 
never  found.  He  then  notified  both  the  local 
agent  of  the  company  and  the  company  it- 
self of  the  loss.  On  May  18th,  be  filled  out  a 
form  given  him  by  the  company's  agent  for 
the  purpose  of  presenting  his  claim,  In  which 
be  said: 

"I  have  no  knowledge  of  the  manner  in  which 
the  burglary,  theft  or  larceny  of  my  diamond 
stud  was  committed.  Burglars  mi^t  have  gain- 
ed entrance  over  a  back  shed  to  the  second  story 
some  time  during  the  night,  at  which  time  my 
diamond  stud  was  stolen  frcnn  the  dresser  in  my 
bedroom  on  the  second  floor." 

In  response  to  tbe  question  In  the  blank, 
"How  was  entry  effected  7'  be  said,  "As  stat- 
ed above,  I  have  no  knowledge  of  how  en- 
trance was  effected."  Upon  recdpt  of  this 
statement  tbe  company  sent  a  Plnkerton  de- 
tective to  Louisville  to  investigate  the  loss. 
The  detective  arrived  about  three  weeks  aft- 
er the  loss  was  r^>orted.  The  detective  and 
Redmon  made  an  examination  of  the  premis- 
es. They  discovered  marks  on  the  screen 
which  had  been  made  by  some  blunt  instru- 
ment used  in  prizing  up  the  screen,  also  foot- 
prints on  the  roof.  He  did  not  count  the 
footprints,  but  there  was  evidence  of  more 
than  one,  and  they  appeared  to  be  going  up 
the  shed.  He  did  not  look  for  any  footprints 
going  down.  About  May  '1st,  Bedmon  bad 
had  bis  house  painted.  The  roof  and  screens 
were  included  In  the  Job.  The  paint  on 
the  molding  on  the  window  frame  was  prized 
off  clear  down  to  the  wood.  The  wood  was 
exposed  and  seemed  to  be  fresh.  The  mark 
on  the  screen  was  made  with  such  pressure 
as  to  go  clear  through  the  paint.  While 
Redmon  says  that  he  is  positive  that  he  put 
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the  pin  In  hla  tie,  on  the  morning  tbat  be 
discovered  the  loes,  he  admits  that  he  would, 
not  have  been  so  positive  about  it  if  he  liad 
not  made  the  Bubsequent  Investigation.  Red- 
mon's  stenograidier  and  bookkeeper  says 
that  although  she  never  noticed  the  absence 
of  the  stone  before,  she  did  notice  on  the 
morning  of  May  17th  that  Mr.  Bedmon  did 
not  have  the  stone  in  his  tie.  She  further 
says  that  Redmon  told  her  before  he  left  the 
ofHce  that  he  had  missed  the  stone,  though 
Redmon  himself  says  that  he  did  not  miss 
the  stone  until  after  he  left  the  office.  An- 
other employ^  of  the  distilleries  company 
merely  says  that  he  never  noticed  the  stone 
on  Mr.  Redmon  on  May  17th.  He  further 
says  that  he  could  not  swear  positively  that 
Redmon  did  not  have  the  stone  on. 

The  company  insists  that  the  foregoing 
evidence  was  Insufficient  to  take  the  case  to 
the  Jury,  and  that  the  trial  court  erred  in 
overruling  its  motion  for  a  peremptory  In- 
struction. 

[1]  While  plaintiff  might,  under  the  pol- 
icy, have  predicated  his  recovery  on  a  loss 
by  burglary,  theft,  or  larceny,  he  saw  fit  to 
base  his  entire  case  on  the  claim  of  bur- 
glary alone,  and  his  evidence  is  directed  sole- 
ly to  the  establishment  of  tbat  fact.  It  may 
be  conceded  that  in  a  case  of  this  kind  it  is 
not  necessary  to  establish  the  corpus  delicti 
by  direct  testimony,  for  such  a  rule  would 
in  effect  nullify  the  policy.  Miller  v.  Mas- 
sachusetts Bonding  Ca,  247  Pa.  182,  93  AQ. 
320,  L.  B.  A.  1916D,  615.  We  take  it,  how- 
ever, that.  In  order  to  recover  for  loss  by" 
burglary,  it  Is  essential  to  show  some  facts 
from  which  the  inference  of  such  a  loss  rea- 
sonably and  naturally  follows.  Even  if  we 
admit  tbat  the  evidence  is  sufficient  to  show 
that  the  loss  occurred  during  the  night  of 
May  16th,  or  the  morning  of  May  17th,  and 
wliile  the  stone  was  on  the  premises,  and  not 
after  the  plaintiff  left  home  and  while  rid- 
ing down  town  on  the  street  car,  or  engaged 
in  going  about  the  dty  on  business,  the  ques- 
tl<xt  whether  the  loss  occurred  by  bursary 
remains  a  matter  of  pure  speculation.  The 
only  proof  of  burglary  .is  the  marks  on  the 
screen  and  the  footprints  on  the  roof  of  the 
shed.  The  only  proof  of  the  time  that  the 
marks  and  footprints  were  made  is  that  they 
were  made  between,  the  time  the  house  was 
painted  on  May  1st  and  the  time  they  were 
discovered  about  three  weeks  after  the  loea 
Whether  they  were  made  between  May  1st 
and  the  night  of  the  loss,  or  on  the  night  of 
the  loss,  or  between  the  night  of  the  loss 
and   the   time   of   their   discovery,    is   not 


shown.  Whether  made  by  a  burglar  or  some 
one  dse,  or.  If  by  a  burglar,  whether  the 
buff^ar  carried  away  the  diamond,  is  a  mat- 
ter of  mere  guesswork.  While  it  may  be 
true  that  a  loss  followed  by  physical  evi- 
dence of  an  ttitranoe  from  the  outside  of  the 
premises  on  the  occasion  of  the  loss  may  be 
sufficient  to  Justify  the  Inference  of  loss  by 
burglary,  and  therefore  to  take  the  case  to 
the  Jury,  we  are  not  prepared  to  say  that 
marks  on  a  window  screen  and  footprints  on 
a  roof,  discovered  three  weeks  after  the  loss, 
are  sufficient  for  that  purpose,  me  law  re- 
quires an  open,  visible  connection  between 
the  principal  and  evidentiary  facts  and  the 
deductions  from  them,  and  does  not  permit 
a  decisl<a  to  be  made  ni>on  remote  infer- 
ences. Where  It  is  sought  to  base  an  infer- 
ence on  an  alleged  fact,  the  fact  itself  must 
be  clearly  established.  If  the  existence  of 
such  a  fact  depend  on  a  prior  Inference^  no 
subsequent  inference  can  legitimately  be 
based  upon  it  Sutton's  Adm'r  v.  Louisville 
&  N.  B.  Oo.,  168  Ky.  81,  181  S.  W.  938;  A., 
T.  &  S.  F.  By.  Co.  V.  De  SedlUo,  218  Fed. 
086,  136  C.  O.  A.  368;  Chamberlayne^s  Mod- 
em lAW  of  Bvidence,  {  1029;  United  States 
V.  Boss,  02  U.  S.  281,  23  L.  Xd.  707.  Here 
no  reasonable  connection  between  the  estab- 
lished facts  and  the  loss  itself  is  shown. 
The  evidence  merely  presents  a  few  drcnm- 
stances  about  which  one  might  theorize  as 
to  the  cause  of  the  loss.  Any  cwidnslon 
tbat  the  loss  occurred  by  burglary  would  be 
mere  conjecture,  and  conjecture  affords  no 
sound  basis  for  a  verdict  But  it  is  suggest- 
ed that  because  the  company  sent  detectives 
to  investigate  the  loss  and  failed  to  intro- 
duce them  as  witnesses,  this  circumstance 
may  be  taken  into  consideration  for  the  par- 
pose  of  supplementing  plaintiff's  case,  on  the 
theory  of  the  presumption  that  had  the  de- 
tecttves  been  Introduced  they  would  have 
testified  to  facts  tending  to  establish  plain- 
tiff's case. 

.  [2]  We  find  no  merit  In  this  contention. 
la  ,a  case  like  this.  It  is  incumbent  on  the 
plalutlff  to  show  loss  by  burglary.  The  de- 
fendant has  a  right  to  stand  on  the  case  made 
out  by  the  plaintiff,  and  no  presumption 
in  favor  of  plaintiff  will  arise  from  the  fail- 
ure of  the  defendant  to  introduce  evidence  oa 
the  question. 

[3]  Being  of  the  opinion  that  the  evidence 
was  insutScient  to  take  the  case  to  the  Jury, 
It  follows  that  the  trial  court  should  hare 
directed  a  verdict  in  favor  of  the  defotdanL 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinlcn. 
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BDBbSTON  ▼.  SDHLSTON. 


(Court  of  Appeals  of  Kentacky.    Jan.  16,  1917.) 
1.  Apfbal  ako  Bbkob  «s»627C2)  —  Xiia  «0B 

FrURO    TRANSCSIPT^-&rATUTlt. 

Under  Civ.  Code  Prac.  }  738,  providing  that 
appellant  shall  file  tb«  tranacrtpt  in  the  office  of 
the  derk  of  the  Gonrt  of  Appeals  at  least  HO 
days  before  tiie  first  day  of  ^e  secc^  term  of 
such  court  next  after  granting  of  the  appeal, 
unless  the  court  extend  the  time,  where  appel- 
lant failed  to  file  his  transcript  in  the  office  of 
the  (^rk  of  the  Court  of  Appeals  20  days  before 
the  first  day.  of  the  second  term  thereof  next 
after  the  erranting  of  tiie  appeal  by  tbi  circuit 
court,  appellee's  motion  to  dismiss  the  appeal 
must  be  sustained,  since  the  provisions  oC  the 
statute  are  mandatory. 


[E2d.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Di«.  Sg  2744^47,  2749,  3126; 
Dec.  big.  «=>627(2)." 


2.  Afpkal  and  Bbbob  «s>e27(2)  —  Tna  roB 

FlUNG   TbAKSOBIPT  —   DiBMIBSAL   —    PbK- 
VENTION. 

Where  appellant  f^ed  to  file  transcript  in 
the  office  of  the  clerk  of  the  Court  of  Appeals 
20  days  before  the  first  day  of  the  second  term 
thereof  next  after  granting  of  the  appeal  by  the 
circuit  court,  as  required  by  Civ.  Code  Prac. 
I  73M,  dismitwal  of  the  appeal  granted  by  the 
circuit  court,  as  moved  by  appellee,  cannot  be 
prevented  by  appellant's  asking  fbat  an  appeal 
be  granted  him  by  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  T»g.  ft  2744-274T,  27^,  8126; 
Dee.  Dig.  «3>627(:9.] 

8.  APPEAI,    Alfb    EbBOB    «S>62&— FAILtTBE    TO 

File  Tban8obxpi<— Gbantinb  of  Appeai.  bt 
Clbbk  of  Coubt  of  Appeals-'Siatutb. 
Under  Civ.  Code  Prac.  i  734,  providing  that 
an  appeal  shall  be  granted  as  matter  of  right 
to  a  party  or  privy  against  a  party  or  privy 
by  Uie  clerk  of  the  Court  of  Appeals  on  appli- 
cation of  dther  party  or  bis  pnvy  upon  fiung 
in  the  office  of  the  clerk  a  copy  of  the  judgment 
appealed  from,  and  section  745,  allowing  an  ap- 
peal to  be  granted  by  the  clerk  at  any  time  with- 
in two  years  next  after  the  rii^t  to  appeal  first 
accrued,  dismissal  of  t'he  appeal  granted  by  the 
circuit  court  for  appellant's  failure  to  file  tran- 
script, as  required  by  section  788,  will  not  pre- 
vent appellant  from  being  granted  an  appeal 
by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  J  27S6;  Dec.  Dig.  <S=>629.] 

4.  Afpxai,  aks  Ebbob  ®=>62a(2>~OBAiiiiNO 
btCicbk  —  FiUNQ  or  Tbanscbipt  —  Stat- 

TTTK. 

Where  an  appeal  is  granted  by  the  clerk  of 
the  Court  of  Appeals,  pursuant .  to  Civ.  Code 
Prac.  i  7S4,  the  transcript  must  be  filed  la  the 
office  of  the  clerk  at  least  ^0  days  before  the  first 
day  of  the  second  term  of  the  court  next  after 
the  granting  of  the  appeal,  as  required  by  sec- 
tion 738. 

[Kd.  Note^— For  othw  cases,  see  Appeal  aad 
Error,  Cent  Dig.  |  2728;  Dec.  Dig.  <S=3621(2>;] 

6.  Appbai.  ahd  Ebbob  ^»624— Motion  fob 

IbCTENSION  OF  TiME  FOB  FlUJ^Q  TbAI;«5CBIPT 
— AUTHOBITT  OF  COXJBT  TO  SUSTAIN. 

Where  a  purported  a^pellaut  has  no  appeal 
pending  because  of  his  fulure  to  file  transcript 
with  i£e  dork  of  the  Court  of  Appeals  20  days 
before  tite  second  term  next  after  granting  of 
the  appeal  by  the  circuit  court,  and  has  not  Bled 
in  the  office  of  the  clerk  a  copy  of  the  judgment 
or  transcript  ot  the  record,  or  been  granted  an 
appeal  by  the  clerk,  the  Court  of  Appeals  is 
without  authority  to  sustain  his  motion  for  an 


extension  of  time  ft>r  filing  the  tranaerjvt  in  the 

office  of  the  4erk. 

_[Ed.  Note^— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  2737-27S;  Dec.  big.  «=» 

824.] 

6.  Costs   «=32e0CZ)— Appial  —  I^isuissai/— 

DAMASBa      ' 

Notwithstandiag  the  superseding  of  the  judg- 
ment by  appellant,  in  the  absence  of  a  recovery 
of  money  by  the  judgment  appealed  from,  the 
awarding  of  damages  to  appellee  upon  dismissal 
of  the  appeal  is  not  permissible. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  984,  996;   Dec.  Dig.  «s>260(2^.] 

7.  DivoBOE  «=»197— Costs  to  Wife— Attob- 
net's  Fee — Statute. 

Under  Ky.  St  g  90O,  compelling  the  husband, 
in  an  action  for  alimony  or  divorce,  to  pa.y  the 
wife's  costs,  as  well  as  bis  own,  unless  it  be 
made  to  appear  that  she  is  in  fault  and  has 
ample  estate,  the  wife  may  be  properly  allow- 
ed, as  a  part  of  her  costs,  a  reasonable  attor- 
ney's fee,  which   the  husband  must  pay. 

[Ed.  Note.— 'For  other  cases,  see  Divorce,  Cent 
Dig.  H  682,  683;    Dec.  Dig.  «=>197.1 

8.  Costs  «=>283— AraiBUANCB  ob  Dismissai. 
— Dakaqes. 

On  affirmance  or  dismissal  of  an  appeal 
10  per  cent  damages  will  not  be  allowed  on  the 
costs  adjudged  appellee  by  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  1001 ;    Dea  Dig.  «ss263.] 

Appeal  from  Clrcalt  Court,  Jefferson  Cood- 
ty.  Chancery  Branch,  Second  Division. 

Action  by  Esther  lEU  Bdebston  against  Sam- 
uel A.  Edelston.  From  a  Judgment  for  plain- 
tiff, defendant  appealed,  and  plaintiff  moves 
to  dismiss  the  appeal,  with  10  per  cent  dam- 
ages, and  defendant  moves  that  an  appeal  be 
granted  him  by  the  Conrt  of  Appeals  and  for 
an  extension  of  time  wlthlB  which  to  complete 
and  file  a  transcript  of  the  record.  Motion 
to  dismiss  sustained,  bat  motion  for  damages 
overruled,  and  defendant's  motion  for  an 
appeal  and  extension  of  time  tor  filing  tran- 
script also  overruled. 

Cbas  P.  Johnson,  of  Louisville,  M.  M.  Lo- 
gan, Atty.  Gen.,  and  Chas.  H.  Morris,  Asst. 
Atty.  Gen.,  for  appellant  Burwell  K.  Mar- 
shall, of  Louisville,  for  appellee. 

'  SBXTLB,  0.  J.  On  January  B,  1917,  the 
appellee,  Esther  R.  Edelston,  entered  in  this 
court  a  motion  in  writing  to  dismiss,  with  10 
per  cent,  damages,  the  appeal  granted  the  ap- 
pellant, Samuel  A.  Edelston,  by  the  Jeffer- 
son circuit  court,  chancery  branch,  second 
division,  from  a  judgment  rendered  therein 
April  22,  1916,  fiUng  In  support  of  the  motion 
a.  certified  copy  of  the  Judgment  and  super- 
sedeas bond.  Appellant,  having  received  due 
notice  of  the  motion,  objected  thereto,  and 
at  the  same  time  filed  a  written  motion,  of 
which  appellee  was  given  notice,  that  he  be 
granted  an  appeal  by  this  court  from  the 
Judgment  in  question,  and  an  extension  of 
time  within  which  to  complete  and  file  In  this 
court  a  transcript  of  the  record. 
[1]  The  motion  of  appellee  to  dismiss  the 
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appeal  nrafst,  for  the  reason  urged  by  her, 
be  sustained,  viz.  be<».use  of  the  failure  of  the 
appellant  to  file  the  transcript  In  the  office 
of  the  clerk  of  this  court  20  days  before  the 
first  day  of  the  second  term  thereof,  next 
after  the  granting  of  the  appeal,  as  requir- 
ed by  8ectl<Hi  738,  Clrll  Code,  which  provides: 

"The  appellant  shall  file  the  transcript  in  the 
office  of  the  derk  of  the  Court  of  Appeals  at 
least  twenty  days  before  the  first  day  of  the  sec- 
ond term  of  said  court  next  after  the  granting 
of  the  appeal,  unless  the  court  extend  the  time; 
as,  for  cause  shown,  the  court  may  do." 

The  provisions  of  section  738  of  the  Code 
are  mandatory.  Western  Union  Telegraph 
Co.  V.  Johnson,  100  Ky.  689,  38  S.  W.  1043, 
18  Ky.  Law  Rep.  982 ;  Langhome  v.  Wiley, 
120  Ky.  811,  87  S.  W.  266,  27  Ky.  Law  Rep. 
908;  Sandy  River  v.  Candell,  108  Ky.  197,  66 
8.  W.  18,  21  Ky.  Law  Rep.  1647;  BUblock  v. 
Atwood,  148  Ky.  828,  147  S.  W.  748 ;  Beavers 
V.  Bowen,  111  Ky.  603,  64  S.  W.  494,  23  Ky. 
Law  Rep.  826;  L.  ft  N.  R.  R.  Co.  v.  Lucas, 
120  Ky.  359,  86  S.  W.  682,  27  Ky.  Law  Rep. 
769. 

Although  the  Judgment  here  involved  was 
entered  of  record  April  22,  1916,  the  appeal 
therefrom,  as  shown  by  a  supplemental  or- 
der, was  not  prayed  by  appellant  nor  grant- 
ed by  the  circuit  court  untu  May  1.  1916. 
As  the  second  term  of  the  Court  of  Appeals 
next  after  the  granting  of  the  appeal  was 
the  present  or  January  term,  which  began 
January  2,  1917,  appellant,  to  have  availed 
himself  of  the  benefit  of  the  appeal  granted 
by  the  circuit  court,  must  have  filed  the 
transcript  in  the  office  of  the  clerk  of  the 
Cotirt  of  Appeals  at  least  20  days  before 
January  2,  1917.  This  he  did  not  do;  nor 
did  he,  aa  he  might  liaye  done  before  the  ex- 
piration of  the  time  fixed  by  section  738  of 
the  Code,  supra,  for  filing  the  transcript,  ob- 
tain an  extension  of  time  for  filing  it  as  al- 
lowed by  its  provisions.  Section  740  of  the 
Code  prevents  the  clerk  of  the  Court  of  Ap- 
peals from  docketing  the  appeal,  if  the  appel- 
lant fail  to  file  the  transcript  within  the 
time  allowed  by  section  738. 

[2,  3]  The  dismissal  of  the  appeal  granted 
by  the  lower  court,  as  moved  by  appellee, 
cannot  be  prevented,  as  here  attempted,  by 
the  appellant's  asking  that  an  appeal  be 
granted  him  by  this  court.  But  the  dismissal 
of  the  appeal  granted  by  the  lower  court  will 
not  prevent  him  from  being  granted  an  ap- 
peal by  the  derk  of  this  court  (Fuson  v. 
Lambdin,  64  S.  W.  448,  23  Ky.  Law  Rep.  840; 
Ll  &  N.  R.  R.  Co.  V.  Lucas,  120  Ky.  359,  86 
8.  W.  682,  27  Ky.  Law  Rep.  769) ;  for  section 
784  provides  that  an  appeal  "shall  be  grant- 
ed, as  matter  of  right,  to  a  party  or  privy 
against  a  party  or  privy,  by  the  court  render- 
ing the  Judgment,  on  motion  made  during  the 
term  at  which  it  is  rendered,  or  thereafter 
by  the  clerk  of  the  Court  of  Appeals,  on  ap- 
plication of  either  party  or  his  privy,  upon 
filing  in  the  office  of  said  clerk  a  copy  of  the 
judgnent  Xrom  wJtlcb  be  appeals" ;  and  no- 


tion 746  allows  an  appeal  to  be  granted  by 
the  clerk  at  any  time  witUn  two  years  next 
after  the  right  to  appeal  first  accrued. 

[4]  But  where  the  appeal  is  granted  by 
the  derk  of  the  Court  of  Appeals,  the  tran- 
script must  also  be  filed  in  the  office  of  th« 
derk  as  required  by  section  738  of  the  Code. 
In  other  words,  this  section  apidiee  to  ap- 
peals  granted  by  the  derk  of  the  Court  of 
Appeals,  as  well  as  those  granted  by  the  dr- 
cult  court;  and  in  either  case  the  appellant 
must  ffle  the  transcript  in  the  ofllce.  of  the 
clerk  of  the  Court  of  Appeals  at  least  20 
days  before  the  first  day  of  the  second  term 
of  the  Court  of  Appeals  next  after  the  grant- 
ing of  the  appeal  by  the  drcuit  court,  or  by 
the  derk  of  the  Court  of  Appeals,  onlesa  an 
extension  of  time  is  obtained  of  the  Court  of 
Appeals  for  filing  it.  Rush,  Committee,  etc 
V.  Handley,  97  S.  W.  726,  30  Ky.  Uiw  Rep. 
170. 

[I]  Here  the  appdlant  has  lost  bis  right  to 
prosecute  the  appeal  granted  by  the  drcnit 
court  because  of  his  failure  to  file  the  tran- 
script in  the  office  of  the  derk  of  the  Court 
of  Appeals  20  days  before  the  aeoond  term  of 
the  Court  of  Appeals  next  after  the  grant- 
ing of  the  appeal.  Nor  has  he  filed  in  the 
office  of  the  derk  of  the  Court  of  Appeals  a 
copy  of  the  Judgment  or  transcript  of  the  rec- 
ord, or  been  granted  an  iu;>peal  by  the  derk 
of  the  Court  of  Appeals.  The  Court  of  Ap- 
peals, therefore,  is  without  authority  to  sus- 
tain his  motion  for  an  extension  of  time  for 
filing  the  transcript  in  the  office  of  the  derk 
thereof,  aa  he  has  no  appeal  pending. 

It  la  apparent,  however,  that  appellant  yet 
has  ample  time  within  whidi  to  take  an  ap- 
peal from  the  Judgment  of  the  lower  court  by 
filing  the  transcript  in  the  office  of  the  derk 
of  the  Court  of  Appeals  at  any  time  within 
two  years  next  after  the  Judgment  of  the  cir- 
cuit court  was  rendered,  in  which  event  the 
appeal  will  be  granted  by  the  derk. 

Appellee  is  not  entitled  to  damages  upoa 
dismissal  of  the  appeal.  The  Judgment  is 
not  for  the  recovery  of  money.  It  merely 
granted  appellee  a  divorce  from  iqipdlant, 
restored  to  each  of  the  parties  the  property 
that  may  have  been  obtained  from  the  other 
during  or  by  reason  of  the  marriage,  gave 
appellee  the  custody  of  their  infant  diUd, 
and  awarded  her  her  costs,  indnding  a  rea- 
sonable attorney's  fee. 

[I]  Notwithstanding  the  superseding  of  the 
Judgment  by  aiq^ellant,  in  the  absence  of  a 
recovery  of  money  by  the  Judgmoit  appeal- 
ed from,  the  awarding  of  damages  upon  the 
dismissal  of  the  appeal  is  not  permissible: 
Kentucky  Statutes,  |  900,  compels  the  hus- 
band, in  an  action  for  alimony  or  divorce,  to 
pay  the  wife's  costs,  as  well  as  his  own,  un- 
less it  be  made  to  appear  the  wife  is  in  fault 
and  has  ample  estate  to  pay  the  same. 

[?]  The  wife  may  properly  be  allowed  as  a 
part  of  her  costs  a  reasonable  attorney's  fM, 
which  the  husband  must  pa^.  Whitney  r. 
Whitney.  7  Buah,.BaOi.         , 
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[I]  It  la  veil  asttled  fbat  on  the  afBrmanoe 
or  dismlasal  of  an  appeal,  10  per  cent,  dam- 
ages will  not  be  allowed  upon  the  costs  ad- 
judged the  appellee  by  tbe  lower  court.  Ber- 
gen T.  Farmers'  ft  Traders'  Bank,  9  Ey.  Law 
R«p.  194. 

For  tbe  reasons  Indicated  appellee's  motion 
to  dismiss  tbe  appeal  Is  sustained,  but  her 
motion  for  10  per  cent  damages  Is  overruled ; 
and  appellant's  motion  for  an  appeal  and  ex- 
tension of  time  for  filing  transcript  Is  also 
overroled. 


OOOPEB  Y.  WEST  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  19,  1917.) 

1.  iNSDBANCi  «=9585(5)  —  Lira  Inbdbahob  — 
BioHTB  or  Bknxficiabt, 

Where  a  life  Insurance  policy  gave  the  in- 
sured the  right  to  change  the  benefldary,  and 
on  matnii^  of  tbe  pohcy  to  withdraw  cash 
value,  take  an  annnity,  or  withdraw  profits  and 
continue  imlicy  as  a  ijaid  up  participating  pol- 
icy, the  insured  might  after  the  maturity  of  the 
policy  take  its  cash  surrender  yalue  without  the 
consent  of  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1466;    Dec.  Dig.  <S=>585(5).] 

2.  iNSiTBAifCE  <8=»585(6)  —  Ltix  Insttbahob  — 
ElLxcTioN  or  Benxhts. 

Where  Insured  in  a  policy  of  life  iasurance 
waa  Informed  at  its  matoritjr  of  tSiree  altema- 
tivea  which  he  could  take,  us  reply  by  letter: 
"I  have  decided  to  aco^t  the  cash  value  of 
same.  Kindly  forward  check  therefor" — waa 
an  electiwi  to  take  the  cash  surrender  value  of 
the  poUcgr. 

nSd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1465;    Dec  Dig.  «=»585(6).] 

8.  INSDSAHCK    4s»580— AXTACBIORI    Or   FbO- 
CEEDS  or  POLICT. 

Where  the  insured  in  a  policy  of  life  insur- 
ance had  accepted  the  caA  surrender  value  of 
the  policy,  and  the  company  had  forwarded  a 
check  to  its  agent  to  be  delivered  upon  the  exe- 
cution of  a  proper  release,  the  fund  was  sub- 
ject to  attadment  in  the  hands  of  the  agent 
as  the  property  of  the  insured. 

[Bid.  Note.— XV>r  other  cases,  see  Insurance, 
Cent.  Dig.  H  1479,  1482,  I486;  Dec.  Dig.  «=> 
890.] 

Appeal  from  Clrcnlt  Court,  Ohrlstlan 
Oonnty. 

Action  by  W.  T.  Cooper  against  P.  B.  West 
and  others.  From  a  judgment  for  plaintiff 
but  diadiarglng  an  order  of  attachment  in  so 
far  as  it  affected  the  fund  attached,  plaintiff 
appeals.  Beveraed  and  remanded,  with  di- 
rectlona. 

Alvan  H.  Clark  and  Linton  &  Clark,  an  of 
BopldnsvlUe,  for  appellant.  C.  H.  Bush  and 
Hunter  Wood  &  Son,  all  of  HopUnsvllle,  for 
appellees. 

SAMPSON,  J.  Hie  appellant,  W.  T.  Coop- 
er, instituted  this  action  in  the  Christian  clr- 
cnlt court  against  P.  E.  West  upon  a  note 
for  $200  and  interest,  and  at  the  samn  time 
sued  out  an  order  of  attachment  which  was 
served  upon  the  appellee  West  and  tbe  Fidel- 
ity Mutual  Life  Insurance  Company  of  Phil- 
adelphia', Pa.,  and  its  local  agent  W.   H. 


Wicks  in  HopUnsTlUe,  Christian  county. 
The  defendant  P.  E.  West  does  not  deny 
the  indebtedness,  but  resists  the  attachment. 

Several  years  ago  the  Insurance  comjpany 
named  above  issued  a  policy  of  life  Insurance 
for  $2,000  to  the  appeUee  P.  B.  West,  and 
this  policy  matured  on  April  1,  1916,  and 
bad  a  cash  surrender  value  of  $1,068,  subject, 
however,  to  a  loan  of  $430.92  which  had  been 
made  by  the  company  to  the  Insured,  and 
which  was  a  lien  upon  the  policy,  leaving  the 
actual  surrender  value  to  the  Insured  $637.- 
06.  On  the  maturity  of  the  policy  the  com- 
pany, by  letter,  called  attention  of  Dr.  West  to 
the  fact  that  the  policy  contained  an  option 
which  he  as  the  insured  might  exercise, 
which  Is  as  follows:  (1)  Tbe  withdrawal  of  a 
guarantee  cash  value  of  $1,068,  together  with 
the  profits  apportioned  thereto;  or  (2)  the 
conversion  of  the  entire  cash  value  (consist- 
ing of  guaranteed  cash  value  stated  above 
togetber  with  the  profits)  Into  a  life  annuity ; 
or  (3)  the  withdrawal  of  tbe  profits  in  cash, 
and  the  continuation  of  tbe  policy  for  its  full 
amount  as  a  paid  up  participating  life 
policy." 

Answering  this  letter  vrlth  reference  to  ex- 
erdalng  the  option.  Dr.  West  wrote  tbe  com- 
pany the  following  letter: 

HopkinsvUle,  Ky.,  May  17,  1917. 
The  Fidelity  Mutual  Life  Insurance  Co.,  Phil- 
adelpfhia,  Penna. — Gentlemen:  Beplying  to  your 
letter  of  recent  date  relative  to  settlement  of 
matured  policy,  O.  L.  P.  176482  P.  &  West,  I 
will  say  that  1  have  decided  to  accept  the  cash 
value  of  same.  Kindly  forward  check  therefor 
and  greatly  obliged. 

Tours  very  truly,  P.  B.  West 

Thereupon  the  company  forwarded  to  W. 
H.  Wicks,  Its  local  agent  at  Hopklnsvllle, 
cbedk  for  $687.08  made  payable  to  P.  B. 
West,  with  Instructions  to  deliver  same  to 
P.  B.  West  when  proper  receipt  was  execut- 
ed by  West  and  the  beneficiaries  named  In 
the  policy  who  were  "his  wife,  Ethel  West, 
and  his  surviving  children,  share  and  share 
alike."  The  attachment  aforesaid  was  served 
upon  the  agent,  also  West  and  the  Insurance 
company,  after  the  check  had  been  received 
at  BopklnsvlIIe  and  before  Its  delivery.  The 
agent  then  declined  to  deliver  the  check  to 
West,  and  West  and  the  beneficiaries,  his 
wife  and  four  children,  declined  to  sign  the 
release  required  by  the  company.  Shortly 
thereafter,  Mrs.  West  and  the  children  nam- 
ed as  beneficiaries  filed  a  petition  to  be  made 
parties  In  the  conrt  below,  setting  up  claim 
to  the  fund  attached  on  the  ground  that  they 
were  the  beneficiaries  In  the  policy  and  that 
P.  B.  West  was  acting  for  and  on  their  be- 
half at  the  time  he  wrote  the  letter  directing 
the  insurance  company  to  forward  check, 
and  that  the  fund  was  to  come  to  them  and 
to  be  Invested  for  their  interest,  and  that  P. 
E.  West  did  not  claim  tbe  money,  but  was 
only  acting  as  the  agent  of  the  beneficiaries. 
Issue  was  joined,  and  the  case  went  to  trial. 
The  circuit  court,  without  the  Intervention 
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of  a  jniy,  made  a  finding  of  both  fact  and 
law  adjudging  plaintiff  Cooper  to  be  entitled 
to  recover  of  the  defendant  P.  E.  West  the 
snm  of  $211  with  Interest  until  paid,  and 
sustained  the  attachment  In  so  far  as  It  re- 
lated to  P.  E.  West,  but  discharged  the  at' 
tachment  In  so  far  as  It  affected  the  Insur- 
ance company,  its  agent  Wlcks,  and  the  fund 
attached,  and  adjudged  the  cross-petitioners, 
Mrs.  West  and  the  four  children,  to  be  enti- 
tled to  the  $637.08  free  from  the  claim  of 
the  plaintiff  Cooper,  on  the  gronnd  that  these 
persons  were  the  beneficiaries  In  the  policy 
and  that  P.  E.  West  was  their  agent  and  act- 
ing for  and  on  their  behalf,  at  the  time  he 
directed  the  Insurance  company  to  forward 
the  check. 

The  policy  of  Insurance  contains  the  fol- 
lowing provision : 

"Sec.  9.  The  insured,  with  the  written  ap- 
proval of  the  president  or  vice  president,  may 
upon  the  surrender  of  the  policy  change  the 
beneficiary,  or  with  such  approval,  it  may  be  as- 
signed." 

The  first  question  to  be  determined  is: 
Did  the  act  of  the  Insured,  P.  E.  West,  in 
writing  the  letter  of  May  17,  1915,  directing 
the  insurance  company  to  forward  check  to 
him,  amount  to  an  election  on  his  part  un- 
der the  option  In  the  policy  to  accept  the  sur- 
render value  thereof,  and  did  he  have  the 
power  to  make  such  election  so  as  to  pre- 
clude the  benefldarles?  Appellees  contend 
that  It  did  not  amount  to  an  election  under 
the  option,  and  further  that  It  did  not  lie 
in  West  to  make  such  election,  on  the  theory 
that  appellees  held  a  vested  Interest  not 
subject  to  be  defeated  by  the  acts  of  the  In- 
sured. It  must  be  conceded,  however,  un- 
der the  contract  of  Insurance,  that  the  in- 
sured had  the  right,  and  Indeed  had  exer- 
cised It  without  the  consent  of  the  benefici- 
aries, of  hypothecating  the  policy  to  secure 
a  loan  from  the  company  and  to  that  ex- 
tent and  thereby  extinguished  .  $430.92  of 
the  $1,068,  the  amount  that  would  other- 
wise have  been  due  and  a  part  of  the  cash 
surrender  value  at  that  time.  Reasoning 
from  this,  he  might  Mkewlse  have  extin- 
guished the  whole  amount  without  the  con- 
sent of  the  beneflciai4es  named  in  the  policy, 
thus  wholly  defeating  their  rights. 

Aside  from  this,  the  insured  had  the  priv- 
ilege, personal  to  him  under  the  terms  of 
the  contract  of  In-surance,  and  a  privilege 
not  granted  to  the  beneficiaries,  to  change 
the  tieneflclary  named  in  the  policy,  and 
tMs  without  the  consent  of  those  first  nam- 
ed. An  exercise  of  this  right  might  well 
have  barred  and  tolled  the  .rights  of  Mrs. 
West  and  the  children  named  as  beneficia- 
ries. He  also  had  the  right,  according  to 
the  terms  of  the  option  In  the  policy,  to  con- 


Tert  It  into  a  life  annuity,  and  It  follows 
therefore  that,  by  an  exercise  of  this  op- 
tion In  the  course  of  years,  he  ml|^t  have 
drawn  and  converted  to  his  own  use  the 
whole  sum  due'  upon  the  policy. 

In  the  case  of  Wrather  et  aL  v.  Stacy,  82 
S.  W.  420,  26  Ky.  Law  Rep.  683,  where  a 
like  provision  In  a  poUey  of  Insurance  was 
under  consideration,  the  court  said: 

"The  insured  tad  the  right,  under  the  terms 
of  the  policy,  to  change  the  beneficiary.  He 
could  do  it  with  or  without  reason,  l>e(»aae  the 
beneficiary  •  ♦  •  named  did  not  have  a 
vested  interest  therein." 

Also  In  the  case  of  Crlse  t.  Illinois  Life 
Insurance  Co.,  122  Ky.  572,  92  S.  W.  560,  29 
Ky.  Law  Rep.  91,  121  Am.  St  Bep.  489,  the 
court  said: 

"In  the  case  at  bar,  the  policy  in  express 
terms  conferred  upon  the  insured  the  right,  with 
the  consent  of  the  company,  at  any  time,  'to  as- 
sign it,  or  before  asslmment,  diange  the  benefi- 
ciary therein,  or  make  any  other  change,'  and 
this  right  is  not  in  any  way  made  to  depend  npon 
the  consent  of  the  beneficiary  named  in  the  pol- 
icy. •  •  •  After  assigning  the  policy  to  se- 
cure the  payment  of  his  note  to  app«dlee,  the 
insured  voluntarily  surrendered  it  for  cancella- 
tion, by  means  of  which  he  paid  his  note  to  ap- 
pellee and  received  the  *  *  *  carii  snrrHider 
value  of  the  policy  whi<A  exceeded  the  amount 
of  the  note  by  $18.  He  dearly  had  the  right 
to  so  dispose  of  the  policy  without  the  consent 
of  appellant" 

[1,  2]  This  rule  having  been  estabUsbed  by 
a  long  line  of  cases,  we  c<wclQde  that  he 
might  after  the  maturity  of  the  policy  un- 
der Its  terms  have  elected  to  take  Its  cash 
surrender  value,  and  this  we  think  he  did 
when  he  wrote  the  Insurance  company  the 
letter  of  May  17,  1915,  In  which  he  said: 

"I  have  decided  to  accept  the  cash  value  «< 
same.  Kindly  forward  check  therefor  and  great- 
ly oblige.    Tours  very  truly,  P.  BL  West" 

[3]  West  having  accepted  the  cash  sur- 
render value  of  the  policy,  and  the  company 
having  forwarded  the  check  to  Its  agent 
at  Hopklnsvllle  to  be  delivered  to  West 
upon  his  executing  the  proper  releaae,  the 
fund  was  subject  to  attachment  and  the 
lower  court  erred  to  the  prejudice  of  appel- 
lant Cooper  In  holding  otherwise.  The  at- 
tachment of  the  irialntiff  Cooper  should  have 
been  sustained,  and  so  much  of  the  fund 
as  was  necessarily  subjected  to  the  satis- 
faction of  plaintiff  Cooper's  debt  Interest, 
and  cost  and  the  residue,  tf  any,  paid  to 
P.  B.  West 

For  these  reasons,  the  appeal  sought  In 
this  case  Is  granted,  because  this  court  is 
satisfied  that  the  ends  of  Justice  require  It 
This  cause  Is  remanded,  with  directions  to 
sustain  the  attachment  as  against  the  said 
fund  and  other  proceedings  consistent  with 
this  opinion.  Appeal  granted,  and  case  re- 
versed. 
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BOSS  et  aL  ▼.  SIOHARDSON. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1017.) 

L  BoxniDASiKs  «s>ll— OoNTBOi.  or  Oaix»— 

Adjacent  Ownebs. 
Where  the  calls  of  a  deed  are  for  an  ad- 
joining owner's  line,  the  line  of  the  grantee  is 
contrdled  by  snch  adjoining  line. 

ri<d.  Note.— For  other  cases,  see  Boimdariea, 
Gent.  Dig.  U  92-94;    Dec.  Dig.  «3>11.] 

2.  ADvxias  PoBBESBioiT  «s>ll4(l>— Ooix>B  or 
Tm*  —  PoasEssion  —  Svidxrob  —  Soffi- 

OIENOT. 

Evidence  held  to  show  that  defendant,  be- 
Ueving  himself  to  be  the  owner  of  certain  £■- 
pated  land,  by  virtue  of  purchase  and  deed,  at 
once  took  possession  and  held  the  land  con- 
dnnously  for  over  20  years. 

[Ed.  Note.— For  other  cases,  see  Adverse 
PoBsesBion,  Cent  Dig.  H  682,  683;  Dec.  Dig. 
«=»114(1).] 

3.  Intawtb  *=>24— Plka   of  Limitation  — 
Mutobitt  of  OwmEB. 

Wher*  tlie  party's  adverse  poaaeMdon  be- 

Sn  and  continued  for  some  time  during  the 
e  of  an  adult  owner,  it  was  not  interrupted 
by  such  owner's  death,  leaving  infant  children. 
[Eld.    Note. — For    other    cases,    see    Infants, 
Cent.  Dig.  f  26:    Dec.  Dig.  «s>24.1 

Appeals  firom  drcnlt  Ooart,  Monroe 
County. 

Iwo  actioDa  by  W.  B.  Boas  and  UlUe  O. 
Gray  and  otbera  against  H.  M.  Bictiardson, 
consolidated.  Judgment  dismissing  the  peti- 
tions, and  plaintiffs  aiveaL    Affirmed. 

H.  T.  Arterberry,  of  Glasgow,  H.  I*  Arter- 
berry,  of  Tompklnsvllle,  and  W.  L.  Porter, 
of  Glasgow,  for  appellants.  Balrd  &  Rich- 
ardson, of  Glasgow,  for  appellee. 

OABROUi,  J.  Two  appeals  come  up  on  this 
record.  W.  B.  Ross  la  the  appellant  In  one, 
and  Ullie  O.  Gray  and  others  the  appel- 
lants in  the  other,  and  H.  M.  Rlchards(»i  is 
the  appellee  In  both-  The  cases  involve  sub- 
stantially the  same  question  and  were  con- 
solidated and  heard  and  disposed  of  together 
In  the  court  below  on  the  same  evidence. 
They  involve  the  title  to  two  small  tracts  of 
land,  one  claimed  by  Ross  and  other  by  the 
Grays.  The  suits  were  brought  to  recover 
the  ix>sseesion  of  these  lands  from  Richard- 
son and  damages  for  their  detention.  The 
lower  court  dismisses  the  petition  of  the 
plaintiffs  Ross  and  the  Grays,  and  they  have 
brought  the  case  here. 

The  Grays,  who  are  the  heirs  of  James  D. 
Gray,  deceased,  set  ont  in  their  petition  that 
they  are  the  owners  and  entitled  to  the  pos- 
session of  a  tract  of  land  that  descended  to 
them  from  James  D.  Gray.  l%e  land  of 
which  they  d&lm  to  be  the  owners  Is  describ- 
ed In  the  petition  as  being  on  the  watei^  of 
Meshadc  creek: 

"Beginning  at  said  black  oak  and  mulberry 
stomp,  t>eginning  comer,  running  thence  N.  80 
E.  7  poles  acroaa  Meshaok  creek  to  a  large  syca- 
more and  two  box  elders  standing  on  the  east 
bank  of  said  creek;    •    •    ♦    thence  S.  26  W. 


9%  polM  to- a  stotfe  planted  as  a  comer  be- 
tween Eirkpatrick  and  James  Black;  thence 
8.  60  W.  46  poles  to  a  dead  beech  tree  and  a 
stone  planted  in  the  comer  of  Isham  F.  Ger- 
alds' fence;  thence  N.  80  W.  160  poles,  to  a 
maple  and  sycamore  on  the  bank  of  said  crack; 
thence  N.  20  W.  80  poles  to  the  beginning." 

In  an  amended  pstitlon  tbey  averred  that 
the  land  In  contioversy,  which  contains  about 
seven  acres: 

Begins  at  "a  black  oak  and  mnlberry  stump 
in  the  mouth  of  a  lane;  thence  with  the  old 
creek  bed  S.  35  E.  82  poles;  thence  with  the 
same  N.  80  E.  12  poles  to  the  fence;  thence 
with  the  same  S.  47  B.  20  poles;  thence  with 
the  same  S.  10  W.  7  pedes;  thence  with  the 
same  S.  52  W.  16  poles;  thence  with  same 
S.  24  W.  22  poles  to  the  original  line;  thence 
N.  20  W.  80  poles  to  the  beginning." 

RichardsMi  in  his  answer  denied  that  the 
plaintiffs  were  the  owners  of  or  entitled  to 
the  possession  of  the  land  claimed  by  them, 
and  averred  that  he  was  the  owner  of  a  tract 
containing  360  acres: 

"Beginning  at  a  large  black  oak  and  mulberry 
stump  on  the  bank  of  Meshack  creek;  thence 
S.  80^  W.  114  poles  to  a  sugar  tree  stump  and 
a  large  planted  stone,  corner  to  Leslie;  thence 
N.  118  poles  with  Leslie's  line  to  two  beeches 
also  a  comer  to  Leslie;  *  *  *  thence  to  a 
stone  planted  on  the  brink  of  the  bank  of 
Cumberland  river  20  poles  above  the  mouth  of 
Mesliack  creek;  thence  N.  1  B.  72  poles  to  a 
beech;  thence  N.  10  B.  245  poles  to  a  maple 
and  sycamore  on  the  bank  of  uie  creek;  thence 
with  the  creek  to  the  beginning,  containing  360 
acres." 

He  further  set  oat  that  he  was  the  owner 
of  a  tract  of  land  containing  14^  acres,  de- 
scribing same  by  metes  and  bounds,  and  also 
a  tract  containing  52  acres,  describing  It  by 
metes  and  bounds,  and  also  the  owner  of  a 
fourth  tract  containing  seven  acres,  adjoin- 
ing the  360-acre  tract  and  bounded  as  fol- 
lows: 

"Beginning  at  a  black  oak  and  mulberry 
stump,  corner  to  Kirkpatrick;  thence  S.  10 
E.  276  poles  with  an  old  turn  row  where  an 
old  fence  once  stood  to  a  box  elder,  maple  and 
sycamore;  thence  with  the  meanders  of  the 
creek  to  the  beginning." 

Ross  In  his  petition  described  the  land  of 
which  he  claimed  to  be  the  owner  as: 

"Beginning  at  a  maple,  elm  and  sugar  tree, 
corner  to  Richardson  and  Gray;  thence  with 
Gray's  line  S.  60  B.  166  pdes  to  where  two 
beeches  stood,  comer  to  R.  H.  Richardson; 
thence  with  bis  Une  S.  80  W.  30  poles  to  a 
stone,  corner  to  same  and  the  river  field; 
thence  with  its  same  course  10  poles  to  creek, 
comer  to  same  and  Henry  Richardson;  thence 
viith  his  line  up  the  creek  with  its  meanders  to 
his  comer,  the  bluff  of  the  creek;  thence  with 
the  same  to  the  beginning." 

In  an  amended  i)etltion  he  described  the 
land  Claimed  by  him  and  which  is  in  contro- 
versy as: 

"Beginning  on  a  sugar  tree,  maple  and  elm, 
comer  to  B.  M.  Richardson  and  Gray;  thence 
S.  30  W.  12  poles  to  two  willow  trees  on  the 
bank  of  creek;  thence  with  Henry  Richardson's 
line,  B.  E.  60  poles  to  the  creek;  thence  up 
the  creek  with  its  meanders  N.  64  E.  26  pedes; 
up  same  N.  44  W.  14  poles  to  a  stake  on  the 
bank  of  same;    thence  N.  2  W.  46  poles  to  a 
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■take  on  the  bank  of  same;'  thence  N.  7)i  polea 
to  the  beginning." 

And  It  was  averred  that  Richardson  wrong- 
fully had  possesaloa  of  about  aeven  acres  of 
this  boundary. 

Richardson  In  his  answer  denied  ibat  be 
had  possession  of  any  land  owned  by  Ross 
and  set  up  the  tracts  of  land  that  he  owned, 
describing  them  as  he  did  In  the  answer  In  the 
Gray  ease.  Richardson  further  set  up  In  his 
answer  In  the  Gray  case,  as  well  as  In  the 
Ross  case,  that  he  had  been  In  the  adverse 
possession  of  the  land  in  controversy  for 
20  years  or  more.  He  also  averred  that  the 
claim  of  the  Grays  was  within  the  champerty 
statute.  The  claim  of  adverse  holding  was 
put  In  Issue  by  the  Grays  as  well  as  by  Ross, 
and  the  plea  of  champerty  was  also  contro- 
verted by  the  Grays. 

It  appears  that  the  land  In  dispute  joins 
on  the  east  the  360-acre  Richardson  tract 
which  was  conveyed  to  Mm  by  Elrkpatrick, 
and  that  the  Grays  and  Ross  have  title  to 
land  adjoining  this  disputed  land  on  the  east 
This  disputed  land,  according  to  the  maps, 
lies  at  two  separate  places  In  the  bottoms  of 
Meshack  creek,  each  parcel  of  disputed  land 
containing  probably  seven  acres.  Meshack 
creek,  which  runs  on,  over,  and  between  the 
lands  of  Richardson  on  the  west  and  the 
lands  of  the  Grays  and  Ross  on  the  east.  Is  a 
very  crooked  stream,  and  each  tract  of  dis- 
puted land  lies  In  bends  of  the  creek. 

It  seems  that  In  January,  1884,  EUJah 
Klrkpatrlck  and  his  wife  conveyed  to  Rich- 
ardson the  360-acre,  the  14i^-acre,  and  the 
62-acr8  tracts  of  land  that  are  now  owned  by 
him.  These  three  tracts  of  land  are  each 
described  in  the  deed  by  metes  and  bounds, 
courses  and  distances.  This  deed  was  put  to 
record  In  the  proper  office  in  May,  1884.  In 
this  deed  the  360-acre  tract  Is  described  as 
"beginning  at  a  large  black  oak  and  mul- 
berry stump  on  the  bank  of  Meshack  creek." 
The  other  descriptions  In  the  deed  relate  to 
lines  about  which  no  question  Is  made  until 
we  come  to  the  southern  comer  of  the  east- 
em  line  of  this  tract,  which  is  described  as 
being: 

"A  stone  planted  on  the  brink  of  the  bank 
•  of  Cumberland  river  20  poles  above  the  month 
of  Meshack  creek;   thence  N.  1  B.  72  poles  to 
a  beech:  thence  N.  10  W.  245  poles  to  the  be- 
ginning." 

And  the  disputed  land  lies  along  the  land 
between  the  black  oak  and  mulberry  stump 
on  the  bank  of  Meshack  creek  at  one  end  and 
the  stone  planted  on  the  bank  of  the  Cum- 
berland river  near  the  mouth  of  tlie  Meshack 
creek  on  the  other. 

It  also  appears  that  In  December,  1884, 
E:irki>atrick  sold  to  the  ancestors  of  the 
Grays  a  body  of  land  containing  470  acres, 
less  the  62  acres  previously  sold  to  Richard- 
son, which  was  excepted  from  this  boundary. 
Tills  deed  was  put  to  record  In  the  proper 
office  In  May,  1885.  This  deed  described  the 
470  acres  as  "beginning  at  said  black  oak 


and  mulberry  stump,  comer  of  lot  ntunber 
one  in  the  division  of  the  land  of  Hugti 
Klrkpatrlck."  From  this  point  the  courses 
of  this  deed  do  not  touch  the  line  in  contro- 
versy nntil  they  get  to  "a  stone  planted  in 
the  comer  of  Isham  F.  Geralds'  fence,  tbenoe 
N.  30  W.  150  poles  to  a  maple  and  sy^camote 
on  the  bank  of  said  creek;  thence  X.  20  W. 
80  poles  to  the  beginning." 

It  will  be  observed  that  both  the  Richard- 
son deed  of  360  acres  and  the  deed  to  Gray 
called  for  the  black  oak  and  malberry  stump 
as  a  beginning  comer.  From  this  point  tlie 
Richardson  lines  run  west  and  nortb  and 
then  south  to  the  stone  on  the  bank  of  tlie 
Cumberland  river,  and  from  there  north  1* 
east  72  poles,  north  10°  west  245  poles  to  the 
beginning  at  the  black  oak  and  molberiy 
stump,  while  the  lines  of  tbe  Gray  land, 
starting  at  the  black  oak  and  molbenr 
stump,  run  north  and  east  and  thai  sonth 
to  a  comer  at  which  they  tarn  nortli  30* 
west  150  poles,  north  20°  west  80  poles,  to  the 
beginning  at  the  black  oak  and  mulberry. 

There  is  no  dispute  that  the  black  oak 
and  mulberry  at  the  north  end  and  the  stone 
on  the  Cumberland  river  at  the  south  end 
are  established  comers  in  the  Richardson 
deed,  nor  is  there  any  dispute  that  the  beech 
on  the  line  of  the  Richardson  deed  between 
the  black  oak  and  mtdberry  stump  at  one 
end  and  the  stone  at  the  other  is  an  estab- 
lished comer.  It  also  appears  that  the 
lines  of  the  Gray  deed  do  not  touch  the  lines 
of  the  Richardson  deed  all  the  way  frona  the 
stone  to  the  black  oak  and  mulberry  stompi 

South  of  this  Gray  land  and  Joining  the 
Richardson  land  on  the  east  is  the  Ross  land. 
It  seems  that  Ross  obtained  the  land  that  he 
now  claims  from  W,  B.  Milam  by  a  convey- 
ance made  in  1907,  whldi  was  recorded  in 
1910.  His  deed  calls-  for  the  beginning  cor- 
ner at  a  maple,  elm,  and  sugar  tree  comer 
to  Richardson  and  Gray.  The  courses  of  this 
deed  then  run  in  an  easterly  directi(»,  finally 
coming  again  to  the  Richardson  line,  and 
then  with  his  Une  to  the  beginning. 

[1]  It  will  be  noticed  that  the  Utle  to  the 
Gray  land  and  the  Richardson  land  was  de- 
rived from  the  same  source — EjUJab  Klrk- 
patrlck. The  Ross  title  does  not  appear  to 
have  been  derived  from  Klrkpatrlck,  but  the 
deed  to  Ross,  which  was  made  in  1907,  calls 
for  the  Richardson  Une,  and  this,  of  course, 
makes  his  line  dependent  upon  the  locatloa 
of  the  Richardson  line. 

Counsel  for  Richardson  concede  that  Rich- 
ardson's deed  does  not  embrace  the  dis- 
puted land,  and  so  the  right  of  Richardsoo 
to  this  disputed  land  depends  on  his  adverse 
holding.  It  appears  from  the  evidence  of 
Hugh  K.  Bedford  that  the  deed  he  made  to 
Richardson,  acting  as  agent  for  Klrkpatrlck, 
by  oversight  or  mistake,  did  not  include  all 
the  land  Richardson  bought,  or  this  di&puted 
land  which  was  owned  by  the  Klrkpatricks, 
and  which  Bedford  Intended  to  and  did,  In 
fact,  sell  to  Bleba4rdaoa    .Bedford  testifies 
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that  the  Snt  Ihformiitioii  ta«  bad  that  the 
deed  did  not  cover  this  land  waa  when  Bieh- 
ardson  came  to  see  him  about  It.  He  aays 
he  told  Richardson  It  did  not  make  any  dif- 
ference whether  bis  deed  covered  It  or  not, 
as  he  had  bought,  paid  for,  and  been  pnt 
In  possession  of  tt.  Bedfbrd  further  says 
that  he  sold  the  land  to  Qra7.  and  that 
Richardson  was  in  possessloll  of  this  land  In 
dispute  when  Gray  bought  it;  that  he  did 
not  sell  the  land  in  dispute  to  Gray,  nor  did 
Gray  buy  it  or  pay  for  it;  and  that  If  Gray's 
deed  corers  this  land  It  was  a  mistake.  This 
witness  further  said  that  Richardson  always 
had  possession  of  the  land  in  dispute,  and  he 
had  never  heard  any  question  of  his  right  to 
it  until  this  suit  came  up,  although  he  lived 
in  the  Immediate  neighborhood. 

Richardson  testiftes  that  he  to<A  possession 
of  the  land  in  controversy  in  1684,  and  had 
had  it  in  possession  ever  since  through  him- 
self, tenants,  and  cultivation.  It  also  ap- 
pears that  Kirl^atrlck  in  1848  got  a  patent 
to  land  which  covers  this  land  in  dispute,  and 
that  Richardson  thought  his  deed  covered  the 
land  embraced  in  this  patent,  but  that,  when 
he  found  out  It  did  not,  he  asked  Bedford 
aboat  It,  and  Bedford  told  him  it  did  not 
make  any  difTerence,  that  he  had  bought  It 
and  could  hold  it  under  the  patent  He  fur^ 
ther  said  that  this  patent  land  had  been  used 
as  a  part  of  the  farm  which  he  purchased 
from  Bedford  ever  since  the  patent  was  Is- 
sued, and  that  when  be  bought  the  land  from 
Bedford  he  took  possession  of  the  land  cov- 
ered by  this  patent,  and  that  it  had  been  con- 
tinuously in  cultivation  since  1886.  Marion 
Coulter,  John  Scott,  J.  R.  Head,  James  H, 
Milam,  William  Geralds,  and  Turner  Brad- 
ley, all  testify  that  this  land  In  dilute 
had  been  claimed  by  Richardson  for  more 
than  20  years  and  cultivated  by  him  and 
his  tenants  and  was  spoken  of  generally  as 
the  Richardson  land.  There  Is  further  evi- 
dence In  behalf  of  Richardson  that  this  laud 
In  controversy  was  Inclosed  by  fencing. 

[2]  On  the  other  hand,  several  witnesses 
who  testify  in  behalf  of  the  Grays  and  Ross 
say  that  Richardson  did  not  have  possession 
of  this  land  or  have  it  in  cultivatlMi;  but 
we  think  the  weight  of  the  direct  evidence 
supports  the  contention  of  Richardson  that, 
believing  himself  to  be  the  owner  of  this 
disputed  land  by  virtue  of  his  purchase  fronii 
Klrkpatrlck,  he  at  once  took  possession  of 
it  and  held  it  in  the  same  manner  that  he  did 
the  remainder  of  the  land  purchased  from 
Klrkpatrlck,  and  that  this  adverse  holding 
and  claim  of  title  continued  without  Inter- 
ruption from  1884,  or  shortly  thereafter,  un- 
til the  Institution  of  this  suit. 

[3]  It  is  contended  by  counsel  for  the 
Grays  that  the  plea  of  limitation  Is  not  avail- 
able because  some  of  the  Grays  who  bring 
180  8.W,-<» 


this  suit  were  infants  when  Richardson 
claims  he  first  took  adverse  possession  of 
the  land,  and,  this  being  so,  the  statute  did 
not  run  against  them  as  they  arrived  at  age 
less  than  15  years  before  this  suit.  The  evi- 
dence, however,  shows  that  James  E!.  Gray, 
the  ancestor  of  the  plaintiffs,  lived  for  several 
years  after  1884,  and  it  was  during  his  life 
that  the  adverse  claim  and  holding  by  Rich- 
ardson started,  and,  having  started  in  his 
life,  It  was  not  interrupted  by  his  death  or 
by  the  ftict  that  he  left  infant  children.  Hav- 
ing commenced  to  run  against  him,  neither 
his  death  nor  the  Infancy  of  the  children  in- 
terrupted It  dark  V.  Trail,  1  Mete.  36; 
Hale  V.  Ritchie,  142  Ky.  424,  134  S.  W.  474. 

On  the  part  of  Rosa,  the  contention  Is  made 
by  his  coimsel  that  the  statute  of  limitation 
Is  not  available  because  It  is  said  that  Ross 
was  also  claiming  to  own  the  land  In  contro- 
versy between  him  and  Richardson.  But, 
while  the  evidence  on  this  subject  is,  as  we 
have  said,  conflicting,  the  weight  of  It  we 
think  Is  with  Richardson. 

It  is  also  suggested  that  there  is  no  plea 
of  limitation  in  the  Ross  case.  But  we  do 
not  so  understand  the  record.  On  the  con- 
trary, we  think  that,  both  in  his  answer  to 
the  Gray  petition  as  well  as  to  the  Ross  pe- 
tition, Richardson  distinctly  relies  on  his  ad- 
verse holding  of  the  land  in  dispute  for  sudi 
length  of  time  as  to  Invest  him  with  the  ti- 
tle. The  fact  that  Richardson's  title  papers 
do  not  cover  this  land  in  dispute  is  really 
not  a  material  issue  in  the  case,  as  he  does 
not  claim  the  land  under  h!a  title  papers,  but 
by  adverse  possession ;  and  in  this  connec- 
tion it  may  be  said  that  we  do  not  And  in  the 
record  any  contradiction  of  the  evidence  of 
Bedford  heretofore  set  out  It  therefore  ^• 
pears  that  Richardson  in  good  faith  took 
possession  of  this  land  In  controversy,  believ- 
ing himself  to  be  the  owner  of  it  under  his 
purchase  from  Bedford  as  tbs  agent  of  the 
KIrkpatrlcks. 

There  is  also  a  minor  dispute  between 
these  parties  about  some  trees,  and  It  Is 
shown  that  some  employes  or  hands  of  Rich- 
ardson did.  In  Ignorance  of  the  exact  location 
of  the  line  between  the  Grays  and  Richard- 
son, cut  some  small  trees  on  the  Gray  land. 
But  it  Is  also  shown  that  the  Grays  cut  some 
trees  on  the  Richardson  land.  The  lower 
court  on  this  question  of  fact  as  to  the  tim- 
ber, as  well  as  to  the  lands  in  dispute,  held, 
on  the  facts,  that  Richardson  was  entitled  to 
the  land,  and  that  the  Grays  were  not  enti- 
tled to  recover  anything  on  account  of  timber. 

Giving  to  the  judgment  of  the  chancellor 
the  weight  usually  accorded  in  cases  of  fact 
we  have  reached  the  conclusion  that  the  evl> 
dence  does  not  Justify  us  in  disturbing  hla 
finding,  and  the  Judgment  In  each  case  is 
affirmed. 
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MORTON  ▼.  YOTJNO. 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  1917.) 

1.  AFPEAI.    and    EBBOB    9=s>336— STATEMKinV— 

PABTiKa — '  'B>ro . ' ' 
In  a  creditor'!  bill  against  the  debtor,  the 
alleged  fraudulent  grantee  and  mortgagee,  to  set 
aside  the  deed  and  mortgage,  an  appeal  granted 
by  the  clerk  of  the  Court  of  Appeals  in  accord- 
ance with  the  statement  for  an  appeal  required 
by  «▼.  Code  Prac.  I  739,  to  "C.  P.  Morton, 
etc.,"  was  an  appeal  by  Morton  alone;  the  word 
"etc."  after  his  name  m  the  statement  of  parties 
being  insufficient  to  make  any  one  else  a  party 
to  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eh-ror,  Cent.  Dig.  ||  1864-1867;  Dec.  Dig.  «=> 
88S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Etc.] 

2.  Fraudulent  Contktahces  9=>80  —  Oon- 

BIDEBATION  —  SUFPOBT  OF  OBANTOB  —  PBE- 
SUinTION. 

A  contract  by  the  grantee  to  mppCNrt  the 
grantor  during  his  life  in  consideration  of  a  con- 
Teyance  of  the  grantor's  property  renders  the 
conveyance  constructiTely  fraudulent  as  to  the 
grantor's  creditors. 

[Ed.  Note.— EV>r  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |i  206-209;  Dec.  Dig. 
«=»80.] 

3.  FBAUDUUtNT    GONVBTANCXa    «=»290(11)    — 

Cbeditob's  Biix  —  BxnncvtKcr  of  B^VI- 

In  a  creditor's  bill  to  set  aside  the  debtor's 
deeds  to  his  daughter  and  his  mortga^^  to  a 
nephew  as  being  made  to  defraud  creditors  in 
Tiidation  of  Ky.  St.  1 1906,  evidence  held  to  sup- 
port a  finding  that  such  deed  and  mortgage  were 
fraudulent  as  to  creditors. 

[Bid.  Notev— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  887;  Dec.  Dig.  «=> 
299(11).] 

4.  HOMSSTBAD    «=>177(1>— B^IAUDULKNT    COW- 

VBTANCB— Effect. 
The  cancellation  of  a  deed  as  bdng  fraudn- 
lent  as  to  the  grantor's  creditors  does  not  de- 
prive the  grantor  of  his  homestead,  which  was 
exempt  from  execution  and  not  lost  by  such  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  844,  847;  Dec  Dig.  «=>177(1).] 

Appeal  from  Clrcnit  Court,  Muhlenberg 
County. 

Creditor's  bill  by  W.  A.  Young  against  C. 
P.  Morton  and  others  to  set  aside  an  alleged 
fraudulent  deed  and  mortgage.  Decree  for 
complainant  directing  a  sale  of  the  property 
and  allowing  Morton  part  of  the  proceeds  In 
lieu  of  his  bomestead,  and  Morton  appeals. 
Affirmed. 

C.  A.  Denny,  of  Oreenville,  for  appellant 
Taylor,  Eaves  &  Sparks,  of  Greenville,  for 
appellee. 

MILLER,  J.  On  January  6,  1912,  tbe  ap- 
pellant C.  P.  Morton  executed  and  delivered 
his  note  for  $353J26,  due  one  day  thereafter, 
to  W.  A  Young,  for  groceries  and  supplies. 
At  tbat  time  C.  P.  Morton  owned  a  house  and 
lot  In  Greenville,  worth  about  |1,0(X);  he  own- 
ed no  other  unincumbered  real  estate,  and 
had  personal  property  of  little  or  no  value. 

On  January  9,  1913,  C.  P.  Morton  conveyed 


tbe  house  and  lot  In  Greenville  to  his  daugh- 
ter Emma  I.  Morton.  After  this  conveyance 
to  bis  daughter,  O.  P.  Morton  Improved  tbe 
house  at  a  coat  of  about  $1,500.  In  the  mean- 
time. Young  repeatedly  requested  Morton  to 
pay  the  note^  but  be  paid  only  tbe  sum  of 
$6&87  ttaeieon.  Tbat  paymoit  was  made  oo 
August  24,  1912. 

In  August,  1918,  Young  sued  Mortoa  and 
obtained  a  Judgment  at  tbe  September  term 
ot  tbat  year.  An  execution  was  issued  and 
returned  "no  pnverty  found."  Young  con- 
tinued to  press  Morton  for  the  payment  <rf 
the  debt,  and  finally  notified  him  that  suU 
would  be  Instituted  to  set  aside  the  ccmvey- 
anoe  of  the  house  and  lot  to  Morton's  daugh- 
ter as  fraudulent,  unless  the  debt  should  be 
promptly  paid. 

Finally,  on  January  1,  1914,  Young  filed 
this  creditor's  bill  against  O.  P.  Morton  and 
Ekuma  L  Morton,  to  set  aside  the  deed  of 
January  9,  1918,  upon  tbe  ground  that  C 
P.  Morton  had  thereby  conveyed  his  bouse 
and  lot  to  bis  daughter  B>nma  for  the  pur- 
pose of  defrauding  Young  and  tbe  other 
creditors  of  Morton,  In  violation  of  section 
1906  of  tbe  Kentucky  Statutes. 

Subsequently,  on  March  9,  1914,  Young 
discovered  tbat  on  December  81,  1913,  the 
day  before  tbe  creditor's  blU  was  filed,  C  P. 
Morton  and  E&ima  I.  Morton,  his  daughter, 
bad  mortgaged  tbe  house  and  lot  to  D.  IL 
Roll,  a  nephew  of  C.  P.  Morton,  to  secure  tbe 
payment  of  O.  P.  Morton's  debt  of  $860  dabn- 
ed  by  him  to  be  due  Roll,  and  as  indemnity 
against  Roll's  liability  upon  several  small 
notes  then  in  bank,  aggregating  $286JS0.  Boll 
was  made  a  defendant  by  an  amended  peti- 
tion. 

The  defendants  filed  answers  traversing 
tbe  allegations  of  the  petition;  and,  by  an 
amended  answer,  O.  P.  Morton  alleged  that 
he  occupied  the  place  with  bis  family  as  a 
homestead,  and  that.  It  being  exempt,  be  had 
the  right  to  sell  it  free  of  Young's  claim.  He 
further  claimed  a  homestead  of  $1,000  in  case 
the  deed  should  be  canceled  and  tbe  prop- 
erty subjected  to  tbe  payment  of  Young's 
debt 

[1  ]  The  chancellor  sustained  the  prayer  of 
the  petition  and  set  aside  both  the  deed  and 
the  mortgage  as  being  fraudulent,  and  di- 
rected a  sale  of  the  property,  allowing  C  P. 
Morton,  however,  $1,000  of  the  proceeds  in 
Ueu  of  bis  homestead,  which  was  given  pre- 
cedence over  Young's  debt  From  that  Judg- 
ment C.  P.  Morton,  E2mma  I.  Morton,  and 
D.  M.  Roll  prayed  and  were  granted  an  ap- 
peal by  the  circuit  court  on  September  25. 
1014.  They  failed  to  prosecute  that  appeal, 
however,  and  on  February  23,  1916,  an  ap- 
peal was  granted  by  the  clerk  of  this  court  to 
"C.  P.  Morton  etc.,"  in  accordance  with  the 
statement  for  an  a^ieal  required  by  section 
739  of  the  Civil  Code  of  Practice.  Hie  case 
has  been  argued  as  though  all  of  the  de- 
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fendanta  were  ftiq^dlants;  bnt,  rmder  the 
autborlty  of  Brodle  v.  Parsons,  64  S.  W. 
426,  23  Ky.  Law  R«.  881.  a  P.  Morton, 
the  only  defendant  named  as  an  appellant  in 
the  statement  for  an  appeal.  Is  the  only  ap> 
pellant  The  word  "etc."  after  C.  P.  Moi> 
ton's  name  In  the  statement  of  parties  le- 
qnired  by  section  739  of  the  C!ode  Is  Insuf- 
ficient to  make  any  one  else  a  party  to  the 
appeal.  Board  of  Coundlmen  t.  Farmers' 
Bank,  61  S.  W.  468,  22  Ky.  Law  Rep.  1738; 
Chlnn  V.  Curtis,  71  S.  W.  923,  24  Ky.  Law 
Rep.  166a 

As  Roll,  therefore,  has  not  appealed,  it  Is 
neither  necessary  nor  proper  for  as  to  pass 
upon  his  rights  under  the  Judgment. 

[2]  The  petition  alleges  that  neither  Emma 
I.  Morton  nor  D.  M.  Roll  paid  any  considera- 
tion for  their  respective  conveyances.  O.  P. 
Morton  testified  that  I^mma  was  to  pay  |50 
for  the  place,  and  in  addition  she  was  to  care 
for  her  father  and  mother  as  long  as  they 
lived.  On  the  other  hand,  I2mma  I.  Morton 
testified  that  she  was  to  pay  her  father  $3,- 
000,  and  support  her  father  and  mother  dur- 
ing the  balance  of  their  lives,  and  that  she 
had  paid  $300  or  |400  of  the  purchase  money. 
It  has  been  decided  by  this  court  that  a  con- 
tract by  the  grantee  to  support  the  grantor 
during  his  life  in  consideration  of 'a  convey- 
ance of  the  grantor*!  property  renders  the 
conveyance  oonstmcttvely  fraudulent  as  to 
the  grantor's  ondltonk    Hawkins  t.  MoflOtt, 


10  B.  Mon.  81;  Dohoney  T.  Doboney,  7  Bush, 
217. 

[I]  In  our  opinion  It  needs  little  or  no 
argument  or  explanation  beyond  what  has 
been  said  to  show  th<t  the  deed  to  Ehnma  I. 
Morton  was  made  by  O.  P.  Mort<Hi  with  the 
intent  to  delay,  hinder,  and  defraud  his  cred- 
itors, especially  Young.  The  mere  recital  of 
the  facts  Is  sufficient  to  carry  conviction  of 
that  Intent  Indeed,  there  seems  to  have 
been  a  race  upon  the  part  of  C.  P.  Morton  to 
mortgage  the  property  to  Roll  before  Young 
could  file  his  creditor's  bill,  and  thus  fur- 
ther muddy  the  already  disturbed  waters. 
The  proof  fttlled  to  satisfactorily  show  that 
Emma  I.  Morton  paid  any  consideration  for 
her  conveyance;  and  there  Is  no  e^Ianatlon 
why  G.  P.  Morton  joined  in  the  mortgage  to 
Ron  after  he  had  conveyed  the  property  to 
his  daughter.  If  he  did  not  then  own  the 
property,  there  was  no  reason  why  he  should 
have  Joined  In  the  mortgage. 

W  The  chancellor  properly  canceled  the 
deed  as  being  fraudulent  as  to  0.  P.  Morton's 
creditors,  bnt  that  did  not  deprive  Morton 
of  his  homestead,  which  was  exempt  from 
execution  and  was  not  lost  by  bis  fraudu- 
lent conveyance.  Dngan  v.  Massey,  6  Bush, 
81;  Lockett  v.  James,  8  Bush,  28;  Kuevan 
V.  Specker,  11  Bush,  1;  Snapp  v.  Snapp,  87 
Ky.  664,  9  S.  W.  706. 

The  proof  fully  sustains  the  finding  of  the 
diancellor. 

Judgment  affirmed. 
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GARVIN  et  al.  T.  THRELKELD  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1917.) 

1.  Advebsk    Possebsiok    ^=>96— Action— In- 
stbcctions. 

Where  defendants  in  ejectment  had  been  in 
open,  notoriona,  adverse  possession  of  a  certain 
part  of  tbe  boundary  tract  in  dispute,  they  were 
entitled  to  an  instruction  that  in  no  event  could 
plaintiffs'  recovery  include  such  portion. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i%  533-536;  Dec.  Dig.  «=s» 
96.] 

2.  Frauds,  Statute  of  «=»70  —  Aobeemxnt 
establishinq  boundakt. 

Where  the  dividing  line  is  uncertain  and 
there  is  a  bona  fide  dispute  as  to  its  location  be- 
tvreen  adjoining  landowners,  who  agree  on  the 
dividing  line  and  execute  the  agreement  by 
marking  the  line  or  building  a  fence  thereon, 
such  agreement  is  not  prohibited  by  the  statute 
of  frauds,  nor  is  it  within  the  meaning  of  the 
provisions  of  the  law  regulating  the  manner  of 
conveying  real  estate,  since  the  parties  do  not 
thereby  undertake  to  acquire  and  pass  title  to 
real  estate,  as  must  be  done  by  written  contract 
OP 'conveyance,  but  they  simply,  by  agreement 
fix  and  determine  the  situation  and  location  of 
the  thing  that  they  already  own,  the  purpose  be- 
ing simply  to  identify,  by  something  agreed  on, 
their  several  holdings,  and  to  make  certain  that 
which  they  regarded  as  uncertain. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  112;  Dec.  Dig.  <S=»70.] 
8.  Boundaries    «=»46(8)— Aqreemknt  —  Pos- 

8BBSI0N  Thereunder. 
An  agreement  fixing  boundaries,  followed  by 
possession  with  reference  to  the  boundary  so 
fixed,  is  conclusive  on  the  parties,  although  the 
possession  may  not  have  been  for  the  full  statu- 
tory period,  it  being  sufficient  to  show  that  the 
dividing  line  was  actually  established  and  there- 
after recognized  or  acquiesced  in  by  the  parties 
for  a  considerable  while. 

[Ed.  Note.— For  other  eases,  see  Boundaries, 
Cent  Dig.  f|  221-225;    Dec.  Dig.  «=»46{3).] 

4.  BouNDARncs     «=»40(3)— Action— Question 
FOR  Jury. 

Where  there  was  conflicting  evidence  in  re- 
gard to  agreement  fixing  the  boundary  and  its 
subsequent  execution  by  the  erection  of  a  fence, 
the  question  of  the  existence  and  execution  of 
tite  agreement  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  221-225;  Dec.  Dig.  «=940(3).] 

6.  Frauds,  Statute  or  ®=370— Location  of 
Boundary  Line — Executobt  Aqbeement. 
A  parol  agreement  that  a  certain  old  line 
was  to  be  established  by  a  surveyor  and  a  divi- 
sion fence  erected  thereon,  which  was  never  exe- 
cuted, but  was  subject  to  the  subsequent  estab- 
lishment of  the  line,  was  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  112 ;  Dec.  Dig.  «s>70.] 

Appeal  from  drcnlt  Conrt,  Oldham 
County. 

Suit  by  William  Tbrelkeld  and  others 
against  Alice  Garvin  and  others.  From  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed and  remanded. 

Edwards,  Ogden  &  Peak,  of  Louisville,  and 

5.  B.  De  Haven  and  G.  W.  Peak,  both  of  La 
Grange,  for  appellants.    A.  T.  Ladd,  of  La 


Orange,  and  Oiarles  Carroll,  of  LouisriUSk 
tac  appellees. 

CLAY,  C.  WUliam  Threlkeld,  Sr.,  and 
others  brought  this  suit  against  Alice  Gar- 
vin and  others  to  recover  a  tract  of  6^  acres 
of  land  located  in  Oldliam  county.  From  a 
verdict  and  judgment  In  ftiTor  of  the  plain- 
tiffs, defendants  appeal. 

While  defendants  deny  plaintiffs'  tlQe,  tt 
is  admitted  that  plaintiff)!  have  a  title  of 
record  to  the  land  in  controversy,  so  that 
phase  of  the  case  may  be  eliminated. 

The  only  grounds  on  which  the  defendants 
relied  to  defeat  a  recovery  by  plaintiffs  were: 
(1)  Adverse  possession ;  and  (2)  a  parol  agree- 
ment, by  which  the  division  line  between 
them  and  plaintiffs  wag  fixed  and  a  partitiini 
fence  erected  thereon.  Plaintiffs  deny  the 
plea  of  adverse  possession,  and  further  con- 
tended that  they  and  the  defendants  agreed 
to  have  the  dividing  line  surveyed  and  fixed, 
and  to  have  the  partition  fence  erected  there- 
on; that  the  fence  actually  erected  was  not 
on  the  agreed  line,  txut  was  a  mere  tempo- 
rary fence,  and  it  was  so  understood  by  the 
parties. 

Plaintiffs  and  defendants  own  adjoinin; 
tracts.  Plaintiffs  have  title  to  all  of  the 
land  west  of  "Tenant's  old  line,"  whUe  the 
land  east  of  that  line  is  owned  by  defend- 
ants. William  Tbrelkdd,  Sr.,  says  tliat  up 
to  about  8  years  ago  there  was  some  question 
between  the  parties  as  to  the  true  dividing 
line.  He  then  suggested  to  Joseph  and  Hen- 
ry Garvin,  who  represented  the  (Sarvin  es- 
tate, that  the  fence  between  them  be  repair^ 
ed.  The  Garvlns  suggested  that  a  new  fence 
be  built,  and  both  parties  agreed  tliat  the 
old  fencb  as  it  then  stood  was  not  on  the 
true  line.  It  was  further  agreed  betweei 
them  that  one  Kemp,  a  surveyor  living  in 
Jefferson  county,  be  employed  for  the  pn^ 
pose  of  running  the  line,  each  to  pay  one- 
half  of  the  expense.  Kemp  came,  but  his 
survey  was  not  satisfactory  to  either  party. 
Both  parties  agreed  that  the  true  dividing 
line  was  an  old  line  known  as  the  "Tenant 
line."  After  this,  Mr.  Drone  was  employed 
for  the  purpose  of  running  and  locating  tbe 
true  line,  the  expense  of  his  work  to  be  borne 
by  both  parties.  Dranb  came  and  succeeded 
In  locating  tbe  "Tenant  line,"  and  made  a 
survey  w^hidi  showed  that  all  the  land  in  con- 
troversy was  upon  the  west  side  of  tbe  "Ten- 
ant line."  Mr.  Drane  sajrs  that  he  was  em- 
ployed by  William  Threlkeld  to  locate  tbe 
line  between  the  Threlkeld  and  Garvin  farms. 
The  land  in  controversy  was  a  tract  of  about 
6%  acres,  which  both  parties  claimed.  To 
determine  to  whom  this  tract  belonged  it 
was  necessary  to  locate  tbe  "Tenant  line." 
To  do  this,  he  examined  a  number  of  reoonls 
and  Inquired  of  a  number  of  the  older  dti- 
ssens.  He  succeeded  in  locating  the  "Ten- 
ant line,"  which  corresponded  with  the  de- 
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&criptloii  of  fhe  «dd  deeds  and  witb  Its  loca- 
tion as  fixed  by  the  older  citizens.  While 
making  the  surrey  he  discovered  an  old  fence, 
which  at  times  was  on  the  true  line  and  at 
other  times  oft  the  tme  line.  Mr.  Kemp  tes- 
tified that  he  attempted  to  locate  the  line, 
but  at  first  failed  to  do  so.  After  this  failure 
he  promised  to  return  and  locate  it.  He  did 
not  return  for  several  years.  During  that 
time  Mr.  Drane  had  located  the  line.  With 
Mr.  Drane'a  data  he  was  enabled  to  locate 
the  line.  He  found  that  the  150-acre  farm  of 
plaintiffs  included  the  6Vi  acres  In  contro- 
versy, and  that  the  land  of  the  defendants 
was  on  the  east  side  of  the  line.  Colonel 
Jeff  Steele  corroborated  Mr.  Drane  as  to 
the  proper  location  of  the  "Tenant  line." 

For  defendants,  Henry  Garvin,  who  was 
43  years  of  age,  testified  that  he  had  lived 
on  the  land  practically  aU  of  his  life.  From 
his  earliest  recollection  there  had  been  a 
fence  between  the  two  tracts.  He  bad  fre- 
quently repaired  this  fence,  and  he  and  his 
codefendants  and  those  under  whom  they 
claimed  had  been  using  and  cultivating  all 
of  the  land  east  of  and  up  to  the  fence  for 
a  period  of  30  years  or  more.  During  all 
that  time  they  bad  been  In  the  continuous, 
uninterrupted,  peaceable,  and  adverse  pos- 
session of  all  the  land  In  controversy,  with 
the  exception  of  that  Included  between  the 
new  and  the  old  fence.  Joe  Garvin,  A.  F. 
CJropper,  F.  S.  Barbour,  Sam  Howard,  and 
Wilson  Clore.  corroborate  Henry  Garvin's 
testimony  on  the  question  of  adverse  posses- 
sion. F.  S.  Barbour's  testimony  covers  a  peri- 
od of  50  years,  during  which  time  he  says  that 
the  defendants  and  those  under  whom  they 
claimed  had  cultivated,  used,  and  controlled 
all  of  the  land  east  of  and  up  to  the  old 
fence.  The  two  Garvlns  and  A.  F.  Cropper 
also  testified  to  the  effect  that  about  8  years 
before  their  testimony  was  given  plaintiffs 
and  defendants  agreed  on  a  division  line, 
and  subsequently  erected  a  fence  on  this 
Une. 

William  Threlkeld,  Sr.,  testified  in  rebut- 
tal, and  denied  that  the  division  line  was 
fixed  by  parol  agreement,  and  that  the  fence 
was  built  on  this  line.  On  the  contrary,  he 
says  that  the  fence  was  built  merely  for 
temporary  pnriwsea,  and  that  under  the 
agreement  the  old  "Tenant  line"  was  the 
tme  dividing  line,  and  whenever  that  line 
was  established  a  new  fence  was  to  be  built 
thereon.  Other  witnesses  corroborated  Wll- 
Mam  Threlkeld,  Sr. 

Under  the  court's  Instructions  the  Jury 
were  authorized  to  find  for  plaintiffs  if  they 
believed  from  the  evidence  that  the  land  in 
controversy  lay  within  plaintiffs  150-acre 
boundary.  On  the  other  hand,  they  were  au- 
thorized to  find  for  defendants  if  th^y  be- 
lieved from  the  evidence  that  the  defend- 
ants had  been  In  the  adverse  possession  of 
the  land  in  controversy  for  more  than  16 
years,  or  that  plaintiffs  and  defendants 
agreed  on  the  dividing  line,  and  thereafter 


built  the  division  fence  on  that  line,  psrsnant 
to  said  agreement 

[1]  The  purpose  of  the  suit  was  to  recov- 
er all  of  the  land  In  possession  of  the  de- 
fiendants  that  lay  west  of  the  "Tenant  line." 
The  old  fence  referred  to  by  the  different 
witnesses  Ues  west  of  this  line.  Between 
the  "Tenant  line"  and  the  old  fence  are  about 
2  or  2%  acres  of  land.  Whdle  the  new  fence 
corresponds  with  the  old  fence  for  a  short 
distance,  it  runs  considerably  west  of  the 
old  fence  for  the  greater  portion  of  the  dis- 
tance. Between  the  old  fence  and  the  new 
fence  are  about  4  acres  of  land.  The  evi- 
dence that  defendants  have  been  in  the 
open,  notorious,  continuous,  peaceable,  and 
adverse  possession  of  all  of  the  land  in  con- 
troversy lying  between  the  "Tenant  line" 
and  the  old  fence  is  uncontradicted.  The  de- 
fendants offered  an  instruction  to  the  effect 
that  in  no  event  could  the  jurj'  find  for 
plaintiffs  more  than  4%  acres  of  land.  View- 
ed in  the  light  of  the  facts  of  the  case,  this 
Instruction  was  equivalent  to  a  peremptory 
instruction  to  find  for  the  defendants  as  to 
tJie  land  lying  between  the  "Tenant  line" 
and  the  old  fence.  In  view  of  the  uncontra- 
dicted evidence  on  the  question  of  adverse- 
possession,  defendants  were  entitled  to  such 
an  Instruction,  and  the  court  erred  in  not 
giving  the  offered  instruction,  or  one  similar 
in  effect. 

[I,  3]  In  view  of  a  reversal  of  the  case, 
another  question  is  necessarily  presented, 
namely,  the  validity  of  the  two  parol  agree- 
ments relied  on  by  the  parties.  It  will  be 
observed  that  the  Garvlns  testify  that  the 
division  line  was  agreed  on  by  the  parties 
and  the  fence  subsequently  erected  on  that 
line.  On  the  other  hand,  this  agreement  was 
denied  by  the  Threlkelds,  who  claim  that  the 
dlTlsion  line  was  to  be  established  on  the 
old  "Tenant  line"  when  fixed,  and  that  a 
new  fence  was  to  be  erected  on  this  line. 
These  alleged  agreements  were  made  about 
8  years  before  the  parties  testified.  While 
the  validity  of  parol  agreements  to  settle 
disputed  boundaries  was  long  resisted  on  the 
ground  that.  In  effect,  they  passed  the  title 
to  real  property  without  the  solemnities  re- 
quired by  the  statute.  It  is  now  settled  that, 
where  the  dividing  line  is  uncertain  and 
there  is  a  bona  fide  dispute  as  to  its  location 
and  the  parties  agree  on  the  dividing  line 
and  execute  the  agreement  by  marking  the 
line  or  building  a  fence  thereon,  such  an 
agreement  is  not  prohibited  by  the  statute  of 
frauds,  nor  Is  It  within  the  meaning  of  the 
provisions  of  the  law  that  regulate  the  man- 
ner of  conveying  real  estate.  The  reason 
for  the  rule  is  that  the  parties  do  not  un- 
dertake to  acquire  and  to  pass  the  title  to 
real  estate,  as  must  be  done  by  written  con- 
tract or  conveyanca  They  simply  by  agree- 
ment fix  and  determine  the  situation  and 
location  of  the  thing  that  they  already  own, 
the  purpose  being  simply  by  something 
agreed  on  to  identify  their  several  holdings 
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and  to  make  certain  tiiat  wtaldi  they  regard- 
ed as  uncertain,  d  O.  J.  |  176;  Bvana  v. 
Bates,  185  Ky.  68,  169  S.  W.  612;  Gordon 
v.  Simmons,  136  Ky.  273,  124  S.  W.  306,  Ann. 
Cas.  1912A,  306;  Warden  v.  Addlngton,  131 
Ky.  296,  116  S.  W.  241 ;  Fields  v.  Slzemore, 
105  S.  W.  438,  32  Ky.  Law  Rep.  237;  Berry 
V.  Evans,  89  S.  W.  12,  28  Ky.  Law  Hep.  22; 
Hlgglnson  v.  Schaneback,  66  S.  W.  1040,  23 
Ky.  Law  Rep.  2230;  Campbell  v.  Campbell, 
64  S.  W.  458,  23  Ky.  Law  Rep.  869 ;  Duff  y. 
Comett,  62  S.  W.  895,  23  Ky.  Law  Rep.  297 ; 
Gayheart  v.  Comett,  42  S.  W.  730,  19  Ky. 
Law  Rep.  1052 ;  Ferguson  v.  Crick,  23  S.  W. 
668, 15  Ky.  Law  Rep.  461 ;  Origaby  v.  Combs, 
21  S.  W.  37,  14  Ky.  Law  Rep.  661 ;  Jamison 
T.  Petit,  6  Bush,  669 ;  Threlkeld  v.  Winston, 
2  Ky.  Law  Rep.  63,  10  Ky.  Op.  956;  Elms  r. 
Hunt,  6  Ky.  Op.  861.  As  stated  In  the  case 
of  Boyd  V.  Graves,  4  Wheat  613,  4  U  Ed. 
628: 

"Adjoining  owners  who  adjust  their  partition 
line  by  parM  do  not  create  or  convey  any  estate 
whatever  between  tbemaelves;  co  such  thought 
or  Intention  inflnences  their  conduct.  After 
their  boundary  line  is  fixed  by  consent,  they  hold 
up  to  it  by  virtue  ot  their  title  deeds,  and  not 
by  virtue  of  a  parol  transfer." 

See,  also,  Amburgy  v.  Burt  &  Biabb  Lum- 
ber Company,  121  Ky.  580.  88  S.  W.  680.  28 
Ky.  Lew  Rep.  661. 

While  It  is  true  that  In  a  number  of  cases, 
where  the  executed  agreement  fixing  the  dl- 
Tlding  line  was  followed  by  acquiescence  of 
eadi  of  the  parties,  or  their  adverse  posses- 
fllon  for  the  statutory  period  of  15  years,  this 
fact  was  adverted  to  In  the  opinion  as  an 
element  of  C(«siderable  weight  (Grlder  v. 
Davenport,  60  S.  W.  866,  22  Ky.  Law  Rep. 
1466;  Robards  v.  Rogers,  48  S.  W.  164,  20 
Ky.  Law  Rep.  1017 ;  Hay  T.  Pi«ce,  144  Ky. 
768,  129  S.  W.  941;  Mosley  v.  Bversole,  148 
Ky.  686,  147  8.  W.  426;  Desklns  v.  WllUama, 
145  Ky.  856,  140  S.  W.  646;  Abrams  t. 
Wild,  120  S.  W.  367;  Hocker  v.  Keeton,  116 
S.  W.  784 ;  Tamer  v.  DUon,  106  S.  W.  814, 
82  Ky.  Law  Rep.  621;  Fields  v.  Slzemore, 
supra;  Lost  Creek  Coal  Co.  v.  Napier,  89  S. 
W.  264,  28  Ky.  Law  Rep.  369;  Crutchlow  v. 
Beat^.  28  S.  W.  960,  16  Ky.  Law  Rep.  464), 
we  have  never  held  that  where  the  agree- 
ment was  actually  executed  by  the  parties  it 
was  not  valid  if  not  acquiesced  in  or  followed 
by  adverse  possession  for  a  period  of  16 
years.  On  the  contrary,  we  distinctly  held 
in  the  case  of  Frazler  v.  Mineral  Develop- 
ment Company,  86  S.  W.  983,  27  Ky.  Law 
Bep.  815,  that  an  oral  agreement,  fixing  the 
boundary  lines,  may  be  enforced  in  equity  if 
the  parties  have  recognized  the  line  and 
treated  it  as  the  true  division,  withont  a 
showing  that  it  bad  been  so  recognized  for  15 
years.  Indeed  the  great  weight  of  authority 
is  to  the  effect  that  the  agreement,  when  fol- 
lowed by  possession  with  reference  to  the 
boundary  so  fixed,  will  be  conclusive  on  the 
parties,  although  the  possession  may  not  have 
been  for  the  full  statutory  period.  Boyd  v. 
Qraves,  supra;    Malone  ▼.  Mobbs,  102  Ark. 


642,  146  S.  Vr.  188,  146  S.  W.  14S,  Ann.  Cas. 
1914A,  479;  Gomto  r.  WUson,  141  Ga.  587, 
81  S.  SJ.  860;  Clayton  v.  Fei«,  179  lU.  634.  54 
N.  B.  149;  OUn  v.  Henderson,  120  Mich.  149, 
79  N.  W.  178;  Vosburgh  v.  Teator,  82  N.  T. 
661;  9  O.  J.  i  182. 

[4]  This  view  of  the  qnestton  accords  with 
the  further  view  tliat  such  agreonents  are 
not  prohibited  by  the  statute  of  frauds  or 
the  statutes  regulating  the  manner  of  convey- 
ing real  estate.  Clearly,  if  sndi  agreements 
are  valid,  then  acquiescence  and  adverse  pos- 
session for  the  statutory  period  are  not  es- 
sential to  their  validity.  There  are  cases, 
however,  where  the  original  parol  aere«nent 
cannot  be  shown  by  direct  evidence.  In  sucb 
cases,  the  only  way  of  proving  the  original 
parol  agreement  Is  to  show  that  the  establish- 
ed line  was  long  acquiesced  in  by  the  parties, 
and  the  l(mger  the  acquiescence  the  more 
valuable  sudi  evidence  becomes.  We,  there- 
fore, conclude  that,  in  order  to  establish 
the  parol  agreement  relied  on  by  the  Gar- 
vlns,  It  was  not  necessary  to  show  that  the 
line  claimed  to  have  been  established  by  that 
agreement  was  followed  by  the  aeqnleacence 
or  adverse  possession  of  the  parties  for  a 
period  of  16  years.  All  that  was  necessary 
was  to  show  that  the  dividing  line  was  ac- 
tually established,  and  thereafter  recognized 
or  acquiesced  in  by  the  parties  for  a  consider- 
able while.  In  view,  however,  of  the  con- 
flicting evidence  in  regard  to  the  agreement 
itself,  and  Its  subsequent  execution  by  the 
erection  of  the  fence  on  the  alleged  dividing 
line,  we  conclude  that  the  question  was  prop- 
erly one  fbr  the  Jury. 

[t]  When  we  come  to  consider  the  alleged 
parol  agreement  testified  to  by  the  Threlkelds, 
a  different  question  is  presented.  WhUe  they 
denied  the  parol  agreement  relied  on  by  the 
Garvins,  they  further  testified  that  the  parol 
agreement  actually  made  by  the  parties  was 
to  the  effect  that  the  "Tenant  line"  was  to  be 
established  by  a  surveyor  and  the  division 
fence  erected  on  that  line.  It  will  thus  be 
seen  that  the  location  alleged  to  have  been 
agreed  on  was  not  marked  or  fenced,  but  was 
subject  to  the  subsequent  establishment  of 
the  line.  In  other  words,  the  a^ireement  was 
never  executed,  and  was  therefore  dearly 
within  the  statute  of  frauds.  Warden  v.  Ad- 
dlngton, supra;  Robinson  v.  Com,  2  Bibb, 
124.  While  the  testimony  of  the  Threlkeld 
vras  admissible  for  the  purposes  ot  disproving 
the  parol  agreement  relied  on  by  the  Garvins, 
it  was  not  sufficient  to  establish  the  validity 
of  the  parol  agreement  on  which  they  thon- 
selves   relied. 

If,  upon  the  return  of  the  case,  the  evi- 
dence on  the  question  of  adverse  poeaesslon 
be  substantially  the  same,  the  trial  court 
will  direct  a  verdict  in  favor  of  the  Garvins 
for  the  land  lying  betwe«>  the  '^Tenant  line' 
and  the  old  fence.  The  court  will  also  In- 
struct the  Jury,  in  substance,  to  find  for  plain- 
tiffs aa  to  the  land  lying  Ji^^qbi^  the  old 
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fence  and  tbe  new  fence,  unless  tjiey  bellere 
from  the  evidence  that  the  plaintiffs  and  de- 
fendants agreed  upon  the  location  of  the  line 
between  their  respective  lands  and  bnUt  the 
dividing  fence  thereon  pursuant  to  said  agree- 
n>ent,  and  thereafter  acquiesced  in  such 
location  for  a  considerable  period  of  tUne, 
In  which  event  they  will  find  for  the  defend- 
ants. 

Judgment  reversed,  and  canse  remanded  for 
a  new  trial  consistent  with  this  c/^lidaa. 


FUSON  et  aL  V.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1017.) 

1.  Labcent  «3931— Qeabok  op  Grand  Lab- 
cent— Stjiticebnot— Statutes. 

An  indictment  which  accused  the  defendants 
of  grand  larceny,  an  offense  denounced  by  Ky. 
St.  i  1194,  by  Btealine  chickens  of  the  value 
of  more  than  $2,  an  offense  denounced  by  sec- 
tion 1201c,  was  sufficient  to  support  conviction 
of  having  stolen  eUckens  of  the  value  alleged. 

[Ed.    Note. — For    other    cases,    see   Larceny, 
Cent.  Dig.  H  78-80 ;    Dee.  Dig.  «=331.] 

2.  Cbiminal    I.AW    «=>1172(2)  —  Appxai,  — 

ELABKUEfiS  BbBOB— iNBIBtlOTION.  • 

In  a  prosecution  for  ehitiken  stealing,  where 
defendants  did  not  testify,  an  instruction  that, 
if  on  the  whole  case  the  fury  had  a  reasonable 
doubt  from  the  evidence  ''br'^  the  defendants,  or 
either  of  them,  having  been  proven  guilty,  then 
the  jury  should  find  them^  or  the  one  about 
vrhom  they  entertained  such  doubt,  not  guilty, 
was  harmless,  as  the  Jury  could  not  have  been 
misled  in  believing  tnat  they  could  have  no 
reasonable  doubt  from  evidence  of  others  than 
defendants. 

[Ed.   Note^— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  {  8156:  Dec.  Dig.  «=3ll72(2).] 

3.  CsnaNAL  Law  «=>1207  —  Indxtebkinats 
Sbntencb  Law. 

Defendants,  accused  of  chicken  stealing  in 
March,  1916,  were  entitled  to  be  tried  under  the 
indeterminate  sentence  law  (Ky.  St.  (  1186), 
in  force  when  the  offense  was  committee!,  and  it 
was  error  to  instruct  under  the  law  enacted  at 
the  1016  session  of  the  Legislature,  which  did 
not  become  effective  until  June,  1016  (Acts  1016, 
c.  80),  repealing  the  indeterminate  sentence  law. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8278;    Dec.  Dig.  «=9l207.} 

4.  CxouNAl.    Law    «=»1172(0)  —  Apfial  — 
Habmless  Ebbob. 

Whwe  the  court  ertoneonsly  instructed  the 
jury  under  the  law  enacted  at  the  1016  ses- 
sion of  the  Legislature,  repealing  the  indetermi- 
nate sentence  law,  but  which  did  not  become  ef- 
fective until  June,  1016.  the  crime  liaving  been 
committed  in  March,  1016,  but  discovered  the 
error  in  the  instruction,  and  sentenced  defend- 
ant to  confinement  in  the  penitentiary  for  the 
indeterminate  period  of  not  less  than  a  year  nor 
more  than  a  year  and  a  day,  the  least  punish- 
ment that  could  have  been  inflicted  by  the  jury, 
the  error  was  harmless. 

[Ed.    Nota— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  8162;  Dec.  Dig.  «=>1172(0).] 

6.  Infants  ^ts>eS—3vvtxnut  Oftendbb— Du- 

TT  OF  COUBT— STATUTK. 
It  was  the  duty  of  the  court  when  the  pos- 
sible minority  of  a  defendant  was  brought  to 
its  attention,  to  hear  proof  of  and  determine 
his  age,  and  to  enter  judgment  in  accordance 
therewith,  and,  minori^  being  found  to  exist, 
to  commit  him  to  the  house  of  reform  for  boys 
until  he  became  21,  in  accordance  with  Ky.  St 
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{  2005b,  which  is  mandatory  In  Its  provisions 
that  infants  convicted  of  crime  shsu  be  cm- 
fined  in  the  reform  schools  rather  than  in  the 
penitentiary,  and  that  proof  of  the  age  of  a 
convicted  juvenile  may  oe  heard  by  the  court 
after  triaL 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  IS  174,  176;    Dec.  Dig.  «=>68.] 

6.  Cbiminai.  Law  «=»1144(17)— AppeaI/— Pbb- 
suvFTioNa  Fatobino  Cottbt  Below. 

Where  judgment  sentencing  a  defendant  to 
the  house  of  rnorm  for  boys  until  he  should  be- 
come 21  recited  that  defendant's  age,  as  fixed, 
was  shown  by  the  evidence  heard,  in  the  ab- 
sence of  contrary  showing,  tbe  Court  of  Appeals 
will  assume  that  the  evidence  was  heard  by  the 
court  after  trial,  and  that  it  sustains  the  find- 
ing as  to  defendant's  age. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |I2768.  2760.  2001,  8036;  Dec. 
Dig,  «»1144(17).] 

7.  Cbhonai,  Law  «39406  —  Btidbnob  —  Sbt- 

TfiBMBWT. 

In  a  orosecution  for  chicken  stealing,  the 
note  for  $3  executed  by  a  defendant  to  the  own- 
ers of  the  stolen  chickens  for  tbe  amount  which 
they  claimed  the  fowla  to  be  worth  was  compe- 
tent against  its  maker. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  786;   Dec  Dig.  «=»408.] 

8.  Labcent  «=»46— Value  or  Pbopebtt, 

The  market  value  of  stolen  chickens,  and  not 
the  price  at  which  they  were  sold,  or  their  value 
for  eating  purposes  alone^  was  the  proper  stand- 
ard of  their  value. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  138;   Dec.  Dig.  <8=»46.] 

Appeal     from     Clrcnlt 
County. 

Tom  Ned  Fuson  and  Joe  Fuson  were  con- 
victed of  chicken  stealing,  and  they  appeaL 
Judgments  afilrmed. 

Rose  ft  Pope,  of  WUllamBbarg,  for  appd- 
lants.  M.  M.  Logan,  Atty.  Oen.,  and  Overton 
S.  Hogan,  Asst.  Atty.-  Ckn^  for  the  Common- 
wealth. 

GLAiREO,  J.  On  the  12tb  day  of  October, 
1016,  an  Indictment  was  returned  In  tbe 
Whitley  drcolt  court  against  appellants, 
Tom  Ned  Fuson,  and  Joe  Fnaon,  accusing 
them  of — 

"grand  lareenv  by  stealing  chickens  of  value  of 
more  than  $2,  committed  in  the  manner  and 
form  as. follows,  viz.:  The  said  Tom  Ned  Fuson 
and  Joe  Fuson  on  the  10th  day  of  October,  1016, 
before  the  finding  of  this  indictment,  and  in  the 
county  and  state  aforesaid,  did  unlawfully,  will- 
fully, and  feloniously  take,  steal,  and  carry 
away  chickens  of  the  value  of  more  than  fz, 
the  personal  property  owned  jointlv  by  Esom 
Davis  and  Mike  Wilson,  with  the  felonious  and 
fraudulent  intent  then  and  there  to  convert  the 
same  to  their  own  use  and  to  permanently  de- 
prive the  said  Davis  and  Wilson  of  their  prop- 
er^ therein,  and  that  withoat  the  consent  of  the 
said  Davis  and  Wilson." 

Upon  a  trial  defendants  were  found  guil- 
ty, and  their  punishment  fixed  by  the  jury 
at  confinement  in  the  penitentiary  for  one 
year  and  one  day.  Their  motions  for  a  new 
trial  having  been  overruled,  the  court  enter- 
ed a  judgment  against  Tom  Ned  Fuson  order- 
ing his  confinement  in  the  state  penitentiary 
at  Frankfort  t(xe  an  indeterminate  period  of 
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not  less  than  one  year  nor  more  tban  on« 
year  and  one  day,  and  a  Judgment  against 
defendant  Joe  Fuson  adjudging  that  he  was 
18  years  of  age  on  the  10th  day  of  October, 
1916,  and  committing  him  to  the  house  of  re- 
form for  boys  at  Qreendale  until  he  arrives 
at  the  age  of  21  years.  To  reverse  these 
Judgments  this  appeal  Is  prosecuted. 

[1]  1.  The  first  objection  urged  U  that  the 
court  erred  in  overruling  the  demurrer  to 
the  indictment;  it  being  Insisted  that  the 
Indictment  accuses  the  defendants  of  the 
crime  of  grand  larceny,  whereas  it  describes 
the  offense  as  that  of  stealing  chickens  of  the 
value  of  more  than  $2.  It  is  argued  that  the 
crime  charged  is  that  of  grand  larceny,  de- 
nounced  under  section  1191  of  the  Kentucky 
Statutes,  while  the  acts  described  by  the  In- 
dictment and  in  the  proof  constitute  the  of- 
fense of  stealing  chickens  of  the  value  of 
more  than  $2,  a  distinct  offense  denounced 
by  section  1201c  of  the  statutes,  and  that  the 
defendants  were  therefore  accused  of  one, 
but  tried  and  convicted  of  another,  crime. 

This  court  considered  the  same  question, 
upon  similar  facts,  in  the  case  of  De  Boe  v. 
Com.,  146  Ey.  696,  143  S.  W.  39,  in  which  the 
Indictment  charged  the  defendant  with  the 
offense  of  being  an  accessory  before  the  fact 
to  "fdonloiisly,  willfully,  and  maliciously 
committing  arson  by  setting  fire  to  and  burn- 
ing the  storehouse  of  Herman  Friedman." 
It  was  argued  In  that  case  that,  since  arson 
and  house  burning  are  distinct  offenses  and 
separately  treated  under  our  statutes,  the 
indictment  was  insufficient  to  sui^xMt  a 
charge  of  house  burning,  because  of  the  use 
of  the  word  "arson"  in  the  accusatory  part 
of  the  indictment.  This  court,  in  disallow- 
ing the  claim  that  the  Indictment  was  In- 
safflclent  on  that  ground,  said : 

"But  the  meaning  of  the  charge  as  a  whole  is 
clear.  He  is  accused  of  being  an  accessory  be- 
fore the  fact  to  the  felonious  burning  of  the 
storehouse,  and  that  this  is  called  arson  does  not 
affect  the  sufiSciency  ot  the  indictment  The 
focts  are  shown.  The  error  of  law  does  not  vi- 
tiate the  rest  of  the  charge.  The  indictment 
sets  out  fully  all  the  facts  as  to  the  commis- 
sion of  the  offense,  and  the  defendant  could  not 
be  misled  by  it  when  read  as  a  whole."' 

The  facts  are  entirely  similar  here,  and 
what  Is  said  In  that  case  applies  with  equal 
force  to  this,  and  the  trial  court  did  not  err 
In  overruling  the  demurrer  to  the  indictment. 

[2]  2.  It  is  next  urged  that  the  following 
Instruction,  given  by  the  conrt,  Is  erroneous 
and  prejudicial,  to  wit: 

"If  upon  the  whole  case  you  have  a  reason- 
able doubt  from  the  evidence  of  the  defendants, 
or  either  of  them,  having  been  proven  guilty, 
then  you  should  find  them,  or  the  one  about 
whom  you  entertain  such  doubt,  not  guilty." 

The  defendants  did  not  testify,  and  it  is 
Insisted  that,  by  the  wording  of  tUs  Instruc- 
tion, the  reasonable  doubt  which  would  pre- 
vent a  conviction  was  limited  to  such  a  doubt 
as  the  Jury  might  entertain  from  the  evi- 
dence of  the  defendants,  and  that,  as  the  de- 
fendants did  not  themselves  testify  or  offer 


any  testimony  In  tbelr  behalf,  tbe  Jury  could 
not  have  had  any  reasonable  donbt  from 
their  testimony,  and  the  defendants  were 
therefore  denied  the  benefit  of  the  reasonable 
doubt  of  their  guilt  from  the  evidence  heard 
by  the  Jury.  The  instruction,  properly  punc- 
tuated, does  not  seem  to  us  to  be  subject  to 
this  constraction ;  Imt,  even  If  It  be  con- 
ceded that  It  would  have  been  in  better  form 
If  It  had  read,  "If  you,  upon  the  whole  case, 
have  t  reasonable  donbt  from  the  evidence 
that  the  defendants,"  etc.,  rather  than,  "If  ! 
upon  the  whole  case  you  have  a  reasonable  ' 
doubt  from  the  evidence  of  the  defendants."  ' 
etc.,  as  insisted  by  counsel,  we  are  snre  that 
the  Jury  could  not  have  been  misled  by  the 
Instructton,  and  that  the  verdict  was  not  the 
result  of  their  failure  to  give  the  defendants 
the  benefit  of  any  reasonable  doubt,  from  the 
evidence  heard,  of  their  gnllt. 

[3]  3.  The  offense  is  alleged  and  proven 
to  have  been  committed  in  March,  1916.  at 
which  time  section  1136  of  the  Kentud^ 
Statutes,  known  as  the  indeterminate  sen- 
tence law,  was  in  effect,  but  the  Jury  were 
instructed  under  the  law  enacted  at  the  1916 
session  of  the  Kentucky  Legislature  wbicb 
repealed  the  indeterminate  sentence  law,  but 
which  did  not  become  effective  until  June, 
1916  (Acts  1916,  c.  39).  Defendants  were 
entitled  to  be  tried  under  the  law  In  force 
when  the  offense  was  committed,  and  It  was 
error  for  the  court  to  Instruct  the  Jury  under 
the  law  that  did  not  become  effective  until 
June,  1916.  Coleman  v.  Com.,  160  Ky.  87. 
169  S.  W.  595;  Albritten  v.  Com.,  172  Ky. 
274,  1S9  S.  W.  204;  Teague  v.  Com.,  172  Ky. 
665,  189  S.  W.  908;  Kentucky  Statutes,  i  465. 

But  It  has  been  held  by  this  court  that 
a  reversal  cannot  be  ordered  because  of  this 
error,  under  section  340  of  the  Criminal  Code, 
unless  defendant's  substantial  rights  have 
been  prejudiced  thereby.  Futrell  v.  Com.,  141 
Ky.  310, 132  S.  W.  655;  Pipes  v.  Com.,  148  Ky. 
174,  146  S.  W.  38 ;  Waters  v.  Com.,  171  Ky. 
457,  188  S.  W.  490.  The  penalty  for  the 
crime  of  which  defendants  were  charged  is 
fixed  at  confinement  in  the  penitentiary  for 
not  less  than  one  year  nor  more  than  fiv<! 
years.  Had  the  Jury  been  properly  instruct- 
ed under  the  Indeterminate  sentence  law. 
having  found  defendants  guilty,  they  would 
have  had  to  fix  a  minimum  term  and  a  maxi- 
mum term  for  their  confinement  In  the  peni- 
tentiary, not  less  than  one  year  nor  more 
than  five  years,  and  the  least  punishmuiit 
they  could  have  fixed  would  have  been  an 
Indeterminate  i)eriod  of  not  less  than  one 
year  nor  more  than  one  year  and  one  day. 

[4]  The  trial  court,  when  he  came  to  pro- 
nounce Judgment  against  defendants,  bavin;; 
evidently  discovered  the  error  In  this  in- 
struction, sentenced  the  defendant  Tom  Ned 
Fuson  to  confinement  In  the  penitentiary  for 
the  Indeterminate  period  of  not  less  than  one 
year  nor  more  tban  one  year  and  one  day, 
which  Is  the  least  punishment  that  could 
have  been  infiicted  by  the  Jury;  and  defend- 
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ant  was  tlierefore  not  prejudiced  by  the  In- 
struction, and,  under  tbe  authorities  dted 
above.  Is  not  entitled  to  a  reversal  therefor. 

As  to  the  other  defendant,  Joe  Fuson,  a. 
different  question  la  presented.  The  record 
contains  a  complete  transcript  of  the  evi- 
dence beard  upon  the  trial  before  the  ixaj, 
in  which  there  is  no  evidence  whatever  as 
to  his  age;  yet  the  Judgment  against  him  ad- 
judges that  he  was  1^  years  of  age  on  the 
10th  day  of  October,  1916,  and  commits  him 
to  the  honse  of  recCorm  for  boys  until  he 
becomes  21  years  of  age.  This  Judgment  was 
authorized  upon  the  verdict,  under  section 
2095b  of  the  Kentucky  Statutes,  if  Joe  Fus- 
on was  21  years  of  age  or  under  when  the 
crime  was  committed,  as  he  is  adjudged  to 
have  been.  This  court,  in  the  cases  of  Wash- 
ington V.  Com.,  14S  Ky.  602,  136  S.  W.  1041, 
and  Calico  v.  Com.,  145  Ky.  641,  140  S.  W. 
1036,  held  tliat  the  Juvenile  act  is  mandatory 
in  Its  provisions  that  infants  convicted  of 
crime  shall  be  confined  in  the  reform  schools 
rather  than  the  penitentiary,  and  that  proof 
of  the  age  of  a  convicted  Juvenile  may  be 
heard  by  the  court  after  trial. 

[S]  The  trial  court  was  therefore  not  only 
authoi-lzed,  but  it  was  its  duty,  when  the 
matter  was  brought  to  its  attention,  to  hear 
proof  of  and  determine  the  age  of  defendant, 
and  enter  a  Judgment. in  accordance  there- 
with. 

[6]  The  Judgment  recites  that  the  age  of 
defendant,  as  fixed,  was  shown  by  evidence 
heard,  and,  in  the  absence  of  a  showing  to 
the  contrary,  this  court  will  assume  that 
the  evidence  was  heard  by  the  court  after 


trial,  and  that  it  sustains  the  finding  as  to 
defendant's  age,  wliich  also  sustains  the 
Judgment  for  his  confinement  in  the  house  of 
reform  during  his  minority. 

[7]  Defendants  also  complain  that  incom- 
petent evldoice  was  admitted,  over  their  ob- 
jection, and  tliat  the  verdict  is  contrary  to 
the  evidence.  The  admitted  evidence  of 
wldch  complaint  is  made  is  a  note  for  $3 
which  it  is  proven  Tom  Ned  Puson  execut- 
ed to  the  owners  of  the  stolen  chickens,  for 
the  amount  which  they  claimed  to  be  the  val- 
ue, of  the  chickens,  in  payment  for  same. 
The  note  was  clearly  competent  against  de- 
fendant Tom  Ned  Fuson.  Counsel  cite  no 
authority  to  sustain  their  contention,  and  we 
know  of  no  rule  of  law  which  would  exclude 
this  evidence. 

[t]  The  basis  for  the  contention  that  the 
verdict  is  contrary  to  the  evidence  is  the 
fact  that  the  defendant  Tom  Ned  Fuson  sold 
the  three  chickens  for  $1.25,  and  the  evidence 
of  the  party  to  whom  he  sold  them,  that  for 
eating  purposes  they  were  worth  50  or  60 
cents  each ;  but  It  is  proven  by  at  least  two 
witnesses  that  the  stolen  chickens  were  hens 
of  fine  stock,  used  for  breeding  purposes,  and 
that  they  were  of  the  reasonable  market  val- 
ue of  $1  eacb.  Their  market  value,  and  not 
the  price  at  which  they  were  sold  or  their 
value  for  eating  purposes  alone,  was  the 
proper  standard,  and  the  Jury  were  authoriz- 
ed upon  the  evidence  in  finding  that  the 
stolen  chickens  were  worth  more  than  $2. 

For  the  reasons  indicated,  the  Judgments 
against  both  Tom  Ned  Fuson  and  Joe  Fuson 
are  affirmed. 
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CAMPBEUi  T.  ntVINB  TOIiL  BRIDGB  00. 
et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1917.) 

1.  Trjtjnctioii  9s»18  —  Right  to  Remeot  — 
Inbolverct. 

Ordinarily  the  aolTency  or  insolTenc^  of 
defendant  is  not  important  where  the  injunc- 
tion is  aooght  on  the  ground  of  the  impossibility 
of  measuring  the  injury  in  terms  of  money,  or 
where  the  remedy  at  law  ia  Inadequate,  however 
responsible  defendant  may  be. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  17;  Dec.  Dig.  «8=»18.] 

2.  iNJTJNonoN  ®=>17— Adequate  Remedt  at 
Law— Damages. 

Where  damages  will  fuUy  compensate  for 
breach  of  contract  and  the  defendant  is  solvent 
and  able  to  respond,  no  injunction  should  issue, 
but  plaintifC  must  resort  to  an  action  at  law 
for  me  damages  sustained. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  16;    Dec.  Dig.  «s3l7.] 
8.  iMJtJHonow     «=969(1)— Gbounds— Ibbbpa- 

KABLK  IhJUXT. 

In  an  action  for  a  mandatory  injunction  to 
require  a  toll  bridge  company  and  its  vice  presi- 
dent to  accept  plaintiff  as  a  lessee  of  the  brid^ 
for  one  year  at  a  fixed  rental  by  reason  of  his 
highest  bid  tlherefor  at  a  public  auction,  alleg- 
ing that  irreparable  loss  would  result  if  the  in- 
junction was  not  granted,  but  not  allenng  that 
the  company  was  insolvent,  and  where  the 
profit*  could  be  readily  ascertained,  there  could 
be  no  irreparable  injury  from  the  failure  to 
grant  the  fijjunction  sought,  and  the  plainbE** 
remedy  at  law  was  adequate,  so  that  a  motion 
to  dissolve  a  mandatory  injunction  would  be 
granted. 

[Bd.  Note.— For  other  cases,  sea  InjuncnxMi, 
Cent  Dig.  H  114.  UBJ   ^^-  "ig-  «=»5»(1).] 

Action  by  Brock  Campbell  against  the  Ir- 
vine Toll  Bridge  Company  and  another.  Mo- 
tion to  dissolve  a  mandatory  injunction  com- 
pelling defendants  to  accept  plaintiff  as  a 
lessee.  Motion  sustained,  and  Injunction  dis- 
solved. 

Kelly  Kasta,  of  Jaclcson,  and  F.  L.  A.  Elcb- 
elberger  and  J.  L.  Carpenter,  both  of  Irvine, 
for  plaintiff.  Hugh  Blddell,  of  Irvine,  for  de- 
fendants. 

SETTLH  C.  J.  This  action,  brought  in  the 
Estm  circuit  court  by  the  plaintiff,  Brodt 
Campbell,  against  the  defendants,  Irvine  Toll 
Bridge  Company,  a  corporation,  and  O.  W. 
Witt,  its  vice'  president,  is  before  the  writer 
of  tills  (pinion,  a  judge  of  the  Kentucky 
Court  of  Appeals,  upon  a  motion  made  by  the 
defendants  to  diissolve  a  mandatory  injunc- 
tion issued  by  the  judge  of  the  Estill  circuit 
court,  compelling  them  to  accept  the  plaintiff 
as  lessee,  for  a  term  of  one  year,  at  a  rental 
of  $3,050,  of  a  bridge  spanning  the  Kentucy 
river  at  West  Irvine,  Ky.,  and  tollhouse  at- 
tached thereto,  owned  by  the  defendant  Ir- 
vine Toll  Bridge  Company ;  to  accept  of  him 
a  bond  providing  for  the  rent  of  ¥3,050 ;  to  de- 
liver to  him  the  possession  of  the  tollhouse 
and  bridge  and  permit  him  to  collect  the 
tolls  thereon  for  such  year. 


It  Is,  in  substance,  alleged  In  the  petition 
that  the  defendant  Irvine  Toll  Bridge  Com- 
pany is  authorized  by  its  articles  of  incor- 
poration to  own  and  operate  the  bridge  in 
question,  collect  tolls  for  its  use,  and  to  lease 
or  sell  to  others  the  right  or  privilege  to  <v- 
erate  it  and  collect  tolls  for  its  use,  which 
right  it  is  the  defendant's  custom  to  annually 
sell  or  rent  at  public  auction  to  the  highest 
and  best  bidder;  that  pn  December  4,  1916, 
after  the  advertisement  thereof,  the  defend- 
ant Irvine  Toll  Bridge  Company  offered  for 
rent  at  public  auction  to  the  highest  and  best 
bidder  the  privilege  to  operate  the  bridge  at 
West  Irvine,  and  collect  tolls  for  the  use 
thereof  by  pedestrians  and  passengers,  and 
to  occupy  the  tollhouse,  for  a  period  of  one 
year,  beginning  January  1,  1917,  at  whltdi 
time  plaintiff  bid  |3,050,  whereupon  the  auc- 
tioneer announced  that  his  bid  was  the  high- 
est and  l^est  offered  for  the  privilege  in  qnes- 
tl<m  and  declared  him  the  purchaser ;  but 
that,  notwithstanding  that  fact,  the  defend- 
ants refused  to  accept  of  him  the  bond  with 
snfBdent  security  required  of  him  by  the 
terms  of  the  sale  as  lessee,  which  be  imme- 
diately tendered,  and  also  refused  to  recog- 
nize him  as  lessee  or  surrender  to  him  the 
possession  of  the  bridge  or  tollhouse,  and  yet 
refuses  to  do  so. 

It  is  also  alleged  in  the  petition  that  the 
defendant  O.  W.  Witt  claims  some  kind  of 
right  or  authority  to  take  charge  of  and  op- 
erate the  bridge,  and  that  he  and  the  Irvine 
Toll  Bridge  Company  are  j(^tly  acting  in 
attempting  to  prevent  the  plaintiff  from  ob- 
taining possession  of  the  bridge  or  receiving 
the  tolls  thereon. 

The  petition  contains  the  usual  allegatlans 
for  an  injunction — that  is,  that  if  refused  the 
Injunction  plaintiff  wonld  suffer  irreperaUe 
loss ;  that  he  has  no  other  adequate  remedy ; 
and  that  a  multiplicity  of  suits  would  be  re- 
quired to  assert  such  legal  remedies  as  he 
might  enforce  In  a  court  of  law. 

After  filing  a  demurrer  to  the  petition, 
which  the  circuit  court  overruled,  the  defend- 
ants filed  an  answer  of  two  paragraphs,  the 
first  containing  a  traverse,  and  the  second 
alleging  that  as  the  result  of  fraud  and  col- 
lusion between  plaintiff  and  the  auctioneer, 
and  to  enable  the  former  to  rent  the  bridge 
at  less  than  its  fair  rental  value,  the  bid  ol 
plaintiff  for  the  renting  of  the  bridge  was 
pretended  to  be  accepted,  contrary  to  defend- 
ants' express  instructions,  without  notice  or 
opportunity  to  others  then  present,  intending 
to  make  larger  bids,  which  was  weU  known 
to  both  plaintiff  and  the  auctioneer ;  and  that 
when  the  foregoing  facts  were  discovered  by 
the  defendant  Irvine  Toll  Bridge  Company, 
it  Immediately  caused  the  auctioneer  to  again 
cry  for  sale  the  leasing  of  the  property,  tolls, 
privileges,  etc.,  and  it  was  then  bid  in  for 
the  bridge  company  by  the  defendant  O.  W. 
Witt,  its  vice  president,  at  the  price  of  $3,- 
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335,  and  which  Ud  was  duly  accepted  by  the 
auctioneer. 

[1,  2]  E'er  the  purpoaes  of  the  motion  be- 
fore OB,  we  need  not  coDslder  the  grounds  of 
defense  Interposed  by  the  answer.  looking 
alone  to  the  aTerments  of  the  petition,  we 
find  them  Insnfflclent  to  authorize  the  grant- 
ing of  the  injunction.  The  relief  apparently 
sought  by  the  plaintiff  Is  to  prevent  the  de- 
fendant Irvine  Toll  Bridge  Company  from 
▼legating  Its  alleged  ccmtract  with  him.  It 
Is  not  alleged  that  the  bridge  company  Is 
insolvent,  or  that  any  difficulty  would  be  en- 
countered by  plalntur  In  collecting  of  It  by 
execution  the  amount  of  any  Judgment  for 
damages  be  may  be  able  to  obtain  against  It 
for  a  breadi  of  the  contract  Ordinarily,  the 
solvency  or  Insolvency  of  the  defendant  Is 
not  Important,  where  the  Injunction  Is  sought 
on  the  ground  of  the  Impossibility  of  measur- 
ing the  injury  in  terms  of  money,  or  where 
the  remedy  at  law  Is  Inadequate,  however  re- 
sponsible the  defendant  may  be.  It  Is,  how- 
ever, a  weU-recognized  rule  in  this  Jurisdic- 
tion, as  elsewhere,  that  where  damages  would 
fully  compensate  for  the  injury,  and  the  de- 
fendant Is  solvent  and  able  to  respond,  no 
Injunctioa  should  Issue.  In  such  case  the 
plaintiff  must  resort  to  an  action  at  law  for 
the  damages  sustained.  The  foregoing  prin- 
ciples are  too  well  settled  to  require  the  cita- 
tion of  authority. 

[3]  While  here  the  plaintiff  alleges  that 
irreparable  loss  will  result  to  him  if  the  in- 
junction is  not  granted,  in  view  of  the  admit- 
ted solvency  of  the  bridge  company,  It  Is 
patent  that  this  allegation  is  without  founda- 
tion in  fact  It  Is  equally  clear  from  the 
facts  alleged  In  the  petition  that  there  can  be 
be  no  difficulty  in  the  way  of  plaintiff's  meas- 
uring the  injury  he  claims  to  have  sustained. 
In  m<mey,  for  it  is  alleged  therein  that  91,200 
la  the  net  profit  he  would  have  realized  from 
operating  the  bridge  during  the  year  of  the 
alleged  lease.  Such  profit  can,  of  course,  be 
readily  arrived  at,  because  it  would  consist 
In  the  amount  of  money  collected  In  tolls 
from  operating  the  bridge,  leas  the  rental  of 
the  property  and  the  cost  of  maintaining  It 
for  the  year,  which  It  Is  admitted  would  have 
to  be  paid  by  the  lessee. 

Bo  the  case  here  presented  Is  clearly  not 
one  that  entitles  the  plaintiff  to  an  Injunc- 
tion, for  the  defendant  is  entirely  solvent 
the  certainty  of  measuring  the  damages  sus- 
tained la  obvious,  and  the  remedy  at  law  en- 
tirely adequate.  In  brief,  there  can  be  no 
Irreparable  Injury  from  the  failure  to  grant 
the  Injunction  sought.  22  Gyc.  773 ;  Devon 
V.  Potce,  82  Ky.  Law  Bep.  697,  106  8.  W. 
874;  Knlghfa  Adm'r  v.  Schroader,  148  Ky. 
610,  147  S.  W.  378. 

For  the  reasons  Indicated  the  defendants' 
motion  to  dissolve  the  Injunctioa  is  sustain- 
ed, and  the  Injunction  dissolved. 


Judges  CARROLL,  '  THOMAS,  and 
CLARKB  sat  with  me  in  the  consideration  of 
this  motion,  and  all  concur  in  the  conclusion 
expressed  in  the  opinion. 


TOWN  OF  WALTON  v.  DIERS  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  19, 1917.) 

Municipal  CoBPORATiona  «s»302(3)  —  Cow- 
sTBtrcTioN  or  Sidewalk  —  Liabiutt  or 
Abutting  Ownxb— Statutk. 
Under  Ky.  St  |  8706,  part  of  the  charter  of 
municipalities  of  the  Blztii  class,  authorizing 
the  board  of  trnatees  to  order  necessary  work 
to  be  done  upon  the  sidewalks,  eta,  payable  out 
of  the  general  fond  of  the  town,  ana  providing 
that  the  origijial  construction  of  any  sidewalk 
may  be  made  at  the  exclusive  cost  of  abuttins 
owners,  and  be  equally  apportioned  by  the  board 
according  to  frontage,  upon  the  petition  of  • 
majority  of  the  abuttmg  owners,  and  that  the 
board  may  cau&e  the  work  to  be  done  without 
such  petiaon  upon  the  vote  of  four  members  at 
a  regular  meettng,  or  by  majority  vote  at  any 
regular  meeting  may  cause  such  Improvement  to 
be  made  upon  the  ten-year  bond  plan,  the  boctfd, 
where  the  improvement  was  not  ordered  on  the 
ten-year  bond,  time,  or  upon  any  petition,  had 
no  authority  to  order  it  to  be  done  at  the  cost 
of  the  abutting  owners  except  when  at  a  reg- 
ular meeting  when  at  least  foiu:  members  voted 
in  favor  of  so  doing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  i  SOS;  Dec.  Dig.  4s9> 
302^).] 

Appeal  tnm  Circuit  Court  Boone  County. 

Action  by  Town  of  Waltcxi  against  J.  V. 
Dlers  and  others.  Judgmmt  for  defendants 
dismissing  the  petition  on  demurrer,  and 
plaintiff  aiweals.    Affirmed. 

Ghas.  Strother,  of  Walton,  for  appelant 
Tomlln  ft  Vest  of  Walton,  for  appelleea. 

HURT,  J.  The  appelant  town  of  Wal- 
ton, Is  a  municipality  of  the  sixth  dass.  In 
Boone  county,  Ky.  It  appears  from  the  peti- 
tion that  on  the  eth  day  of  November,  1914, 
the  board  of  trustees  made  an  order  as 
follows : 

"On  motion  and  second,  the  derk  was  instruct- 
ed to  notify  Mrs.  J.  Y.  Diers  to  build  a  con- 
crete walk  on  the  north  side  of  High  street 
the  entire  length  of  her  property,  same  to  be 
4  feet  wide  and  in  accordance  -mth  the  ordi- 
nance dated  September  2,  1902,  limit  of  tim^ 
November  10.  1914." 

The  petition  alleges  that  this  notice  was 
delivered  to  the  appellee,  but  that  she  re- 
fused to  build  the  sidewalk,  and  thereafter 
the  appellant  by  Its  board  of  trustees,  caus- 
ed it  to  be  built  at  a  cost  of  $52.92,  and  that 
a  statement  showing  its  cost,  by  order  of 
appellant,  was  presented  to  the  appellees 
and  payment  of  It  demanded,  but  they  failed 
and  refused  to  pay,  and  that  appellant  has  a 
lien,  upon  the  abutting  prc^ierty  owned  by 
the  appellees,  to  secure  the  payment  of  the 
cost  of  building  the  sidewalk,  and  that  Its 
cost  was  less  tlian  60  per  cent  of  the  value 
of  the  ground,  excluding  the  value  of  the 
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buildings  and  Improranents  thereon.  And 
that  the  lien  Is  a  superior  lien.  The  abuttlhg 
property  owned  by  the  appellee  J.  V.  Dlers 
is  then  described,  and  the  prayer  of  the  peti- 
tion seeks  a  recovery  against  the  appellees 
for  the  $52.92  alleged  to  have  been  expended 
in  the  construction  of  the  sidewalk,  with  in- 
terest thereon  from  the  12th  day  of  March, 
1915,  until  paid,  and  the  costs  of  the  action, 
and  that  appellant  be  adjudged  to  have  a 
Uea  upon  the  property  for  the  satisfaction  of 
the  claim,  and  that  the  property  be  sold  In 
payment  of  the  demand.  It  also  appears 
from  the  petition  that  J.  V.  Dlers  is  the  wife 
of  the  appellee  B.  G.  Dlers,  and  that  pre- 
vious to  the  time  of  the  making  of  the  order 
above  set  out  an  order  was  made  directing 
H.  G.  Dlers  to  construct  the  sidewalk,  but, 
when  it  was  learned  that  he  was  not  the 
owner  of  the  property,  but  that  it  belonged 
to  the  appellee  J.  V.  Dlers,  the  order  above 
set  out  wtfs  made. 

To  the  petition  the  appellees  interposed  a 
general 'demurrer,  which  was  sustained  l^ 
the  court,  and  the  appellant,  declining  to 
plead  further,  the  petition  was  dismissed, 
and  from  that  judgment  an  appeal  to  this 
court  was  taken. 

One  of  the  grounds  of  demurrer  relied  up- 
on, and  which  la  the  only  one  necessary  to  be 
considered,  is  that  the  order  to  build  the 
sidewalk  is  an  order  of  the  board  of  trus- 
tees for  the  original  construction  of  a  side- 
walk, at  the  cost  entirely  of  the  owner  of  the 
abutting  property,  and  that  such  order,  as 
appears  from  the  petition,  was  not  made  at 
the  regular  meeting  of  the  board  of  trustees ; 
was  made  upon  the  initiative  of  the  board; 
and  that  four  members  thereof  did  not  vote 
for  its  adoption.  The  authority  of  the  board 
of  trustees  of  municipalities  of  the  sixth 
class  to  construct  sidewalks  is  derived  from 
the  provisions  of  section  3706  of  the  Ken- 
tucky Statutes,  which  is  a  part  of  the  char- 
ter of  municipalities  of  that  class.  The  sec- 
tion referred  to  is  somewhat  Involved,  which 
doubtless  arises  from  the  fact  that  it  has 
been  amended  twice  since  It  became  a  law,  on 
July  1,  1893.  One  amendment  to  it  became 
a  law  on  March  29,  1902,  and  another  on 
March  19,  1894,  and  the  section,  as  now  con- 
stituted, is  made  up  of  the  original  statute 
and  the  two  amendment&  The  statute  au- 
thorizes and  empowers  the  t)oard  of  trustees 
to  order  done  any  work  the^  deem  necessary 
to  be  done  upon  the  sidewalks,  curbing,  sew- 
ers, streets,  avenues,  highways,  and  public 
places  of  such  towns.  The  board  of  trustees 
Is  likewise  auttiorized  to  cause  the  cost  of 
the  construction  or  reconstruction  of  side- 
walks, curbing,  streets,  avenues,  highways, 
sewers,  and  public  places  to  be  paid  out  of 
tlie  general  fund  of  tlie  town,  or  by  the  own- 
ers of  lands  fronting  or  abutting  thereon,  as 
they  may  determine.  It  will  be  observed 
that  the  statute  does  not  define  the  method 
to  be  pursued  mbmx  It  is  determined  to  pay 


the  costs  of  the  oonstmction  or  reoonstnic- 
tion  of  a  sidewalk  out  of  the  general  fund  of 
the  town,  but  it  spedflcaUy  prescribes  the 
method  to  be  pursued,  when  it  Is  determined 
that  the  cost  of  the  oohstmctioii  or  recon- 
struction of  a  sidewalk  is  to  be  paid,  exclo- 
sively,  by  the  abutting  property  owners.  It 
fixes  tlie  time  and  manner  and  circumstances 
under  which  the  board  of  trustees  shall  have 
the  authority  and  power  to  do  so.  No  otber 
times  or  ways  are  provided  for  by  ttie  stat- 
ute for  the  exercise  of  this  power  by  tbe 
board  of  trustees,  and  it  is  confined  exclu- 
sively to  the  manner  and  'condlUcms  there 
prescribed,  and  such  must  exist  before  it 
has  the  power  to  cause  sidewalks  to  be  built, 
at  the  exclusive  cost  of  the  abutting  proper- 
ty owners.  The  portion  of  the  statute  re- 
ferred to  is  as  follows: 

"The  original  construction  or  reconstruction 
of  any  sidewalk,  curbing,  streets,  sewers,  ave- 
nues, DighwavB,  alleys,  and  pablic  places  may  be 
made  the  ^elusive  cost  of  the  owners  of  the  lota 
and  parts  of  lota  or  land  fronting  or  abutting  or 
bordering  upon  the  proposed  improvement  b« 
equally  apportioned  by  tbe  board  ot  trustees  ac- 
cording to  the  number  of  front  feet  owned  by 
them  respectively  upon  the  petition  of  the  ma- 
jority of  the  property  owners  of  lots  or  parts 
of  lots,  or  land  abutting  or  bordering  upon  the 
proposed  Improvement;  or  the  board  of  trnsteea 
may  cause  same  to  b«  done  without  such  ipetition 
upon  the  vote  of  four  members  elect  of  said 
board  of  trustees  at  a  regular  meeting  thereof; 
or  the  board  of  trustees  may,  by  a  majority  vote 
at  any  regular  meeting  thereof,  cause  any  such 
improvement  to  be  made  upon  the  ten-year  bond 
plan." 

The.  section  of  the  statute  quoted  «npow- 
era  the  board  of  trustees  to  construct  or  re- 
construct sidewalks  at  the  cost,  exdlusively, 
of  the  owner  of  the  abutting  property  in  three 
Instances:  First.  It  may  be  done  when  a  ma- 
jority of  the  abutting  property  owners  petition 
the  board  of  trustees  to  order  the  construc- 
tion or  reconstruction.  Second.  Tbe  board 
of  trustees  may  cause  it  to  be  done  without 
any  petition  from  the  owners  of  the  abutting 
property  and  upon  their  own  Initiative^  at  a 
regular  meeting  of  the  board  of  trustees,  and 
upon  the  affirmative  votes  of  four  of  the 
members  of  the  board.  Third.  It  may  be 
done  by  a  majority  vote  of  the  membership 
of  the  board  of  trustees  at  any  regular  meet- 
ing of  the  board,  when  it  is  determined  to 
have  the  sidewalks  constructed  or  recon- 
structed upon  the  ten-year  bond  plan,  which 
is  also  fully  set  out  in.  the  statute.  In  tbe 
instant  case  the  improvement  was  not  or- 
dered to  be  made  upon  the  ten-year  bond 
plan,  but  the  payment  for  it  to  iie  made  la 
casli.  The  construction  of  tbe  sidewalk  was 
not  requested  by  an^  abutting  property  own- 
er, but  was  made  by  an  order  of  the  trustees 
without  any  petition  from  the  abutting  prc^ 
erty  owners,  and  when  it  is  so  done  by  the 
express  words  ot  the  statute  the  board  is 
without  authority  or  power  to  cause  it  to  be 
done  at  the  exclusive  cost  of  the  abutting 
property  owner,  except  when  It  is  done  at  a 
regular  meeting  of  tbe  l)oard,,  and  when  as 

Digitized  by  Vjl.JV. 


Ky.) 


KSI/IiT  T.  AKDXRSON' 


1101 


many  w  taai  members  tbereof  cut  tbeir 
▼otee  In  fbvor  of  caoBlng  It  to  I>e  done.  It  is 
apparent  that  the  board  of  trustees  are  with- 
out power  to  require  a  sidewalk  to  be  bollt 
and  paid*  for  exdnslvely  by  the  abutting 
property  owners,  unless  the  proceedings  are 
had  at  a  regular  meeting  of  the  board,  and 
the  reaolntlon  Is  voted  tot  by  four  members 
of  It,  where  the  construction  has  not  been 
petitioned  for  by  a  majority  of  the  abutting 
prcHperty  owners,  and  where  It  Is  not  ordered 
to  be  done  upon  the  ten-year  bond  plan,  as 
set  out  In  the  statute. 
The  ludgment  is  therefore  affirmed. 


KELLY  V.  ANDERSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  1917.) 

0,  a?BU8TS  «=191(1)  —  Wills  «=9614(e)  —  Es- 
tates Created — Poweb  of  I^csteb. 
Under  a  will  disposing  of  all  testator's  es- 
tate, including  a  farm,  and  dividing  Mb  property 
among  his  senren  children  and  directing  his  'ex- 
ecutors to  8«dl  the  farm  and  distribute  the  pro- 
ceeds, along  with  the  balance  of  the  estate, 
among  such  children,  and  devising  to  a  daughter 
one-seventii  of  his  estate  for  her  natural  life 
and  at  her  death  to  her  children,  she  to  recelTe 
'  the  income  during  her  life,  such  interest  to  b« 
kept  invested,  but  with  the  power  to  sell  and 
reinvest  whenever  in  her  judgment  it  was  best, 
the  daughter  took  the  income  for  life,  with  the 
remainder  in  the  corpus  to  her  children,  and,  in 
the  event  she  should  qualify  as  trustee  for  them, 
power  to  sdl  and  reinvest  the  estate,  keeping 
the  corpus  intact. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  I  243:  Dec.  Dig.  «B9l81(l);  WiUs,  Cent 
Dig.  I  1399;    Dec.  Dig.  (»s>614(6).l 

2.  Tbusts  «=DieO(2),  161  —  Apfointjoiwt  of 
Tbustkb— Bon  d. 

Such  trust  for  the  daughter's  children,  if  de- 
clined by  her,  would  not  be  allowed  to  fail  for 
want  of  a  trustee,  and  at  the  instance  of  the 
executors  and  on  proper  application  to  the 
court,  a  trustee  would  be  appomted  and  required 
to  execute  a  bond  for  the  forthcoming  of  the 
property  to  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  207,  209-211;  Dec.  Dig.  «=3l60(2), 
161.] 

3.  Life  Ebtatbs  9=36— Bond  to  Rjemaindkb- 

XEN. 

Where  a  life  tenant  is  to  have  an  Income  of 
money  or  similar  property  devised,  the  posses- 
sion of  which  is  directed  to  be  given  her,  she 
may  be  compelled  to  execute  a  bond  to  the  re- 
maindermen that  it  will  be  forthcoming  at  the 
termination  of  the  particular  estate. 

[Ed.  Note. — For  other  cases,  see  Life  £<state8. 
Cent  Dig.  i|  18,  28;   Dec.  Dig.  «=»e.] 

Appeal  from  Circuit  Court,  Scott  County. 

Acticm  by  E.  A  Anderson  and  another, 
executors  of  the  will  of  H.  8.  Anderson,  de- 
ceased, against  Mrs.  Sue  O.  Kelly  and  an- 
other, for  a  construction  of  the  will.  Judg- 
ment for  the  plaintiffs  and  defendant  Mrs. 
Sue  O.  Kelly  appeals.    Affirmed. 

Jas.  F.  Askew  and  Bradley  ft  Bradley,  all 
of  Georgetown,  for  appellant  James  Brad- 
ley, W.  S.  KeUy,  and  H.  Qiurdi  Ford,  all  of 
Georgetown,  for  appellees. 


SAMPSON,  J.  On  the  flth  day  6t  January, 
1913,  H.  S.  Anderson  of  Georgetown,  Ky., 
made  and  executed  his  latt  will,  whereby 
he  disposed  of  all  of  his  estate.  Including  a 
ftirm  of  250  acres  located  In  Scott  county, 
dividing  his  property  among  his  seven  chil- 
dren, and  appointing  two  sons  E.  A.  Ander- 
son and  Robert  H.  Anderson  executors  of  the 
will,  and  requested  the  court  to  require  no 
bond,  appraisement,  or  Inventory  of  them. 
The  will  directed  the  executors  to  sell  the 
farm,  either  publicly  or  privately,  at  a  time 
that  In  their  Judgment  seemed  best,  and  to 
distribute  the  proceeds  therefrom  along  with 
the  balance  of  the  estate  among  the  seven 
children  as  set  out  in  the  will.  The  estate 
has,  according  to  the  terms  of  the  will,  been 
converted  Into  cash  and  bills  receivable.  The 
appellant  Mrs.  Sue  O.  Kelly  Is  a  daughter  of 
the  testator  and  one  of  the  beneficiaries  un- 
der the  will,  and  the  clause  of  the  wQl  In 
question,  and  which  this  action  was  bronght 
In  tho  lower  court  to  obtain  a  construction 
of,  and  which  directly  affects  Mrs.  Kelly,  Is 
as  follows: 

"To  my  daughter,  Mrs.  Sue  O.  Kelly  one-sev- 
enth of  my  estate,  to  be  hers  for  and  during  her 
natural  life,  and  at  her  death  to  go  to  her  child 
or  children,  but  she  to  receive  the  income  during 
her  life,  but  the  said  interest  to  be  kept  in- 
vested, but  with  the  power  to  sell  and  reinvest 
whenever  in  her  jud^ent  it  is  best" 

A  like  limitation  was  placed  upon  the  in- 
terest of  Mrs.  Sallie  May  Purgescm,  another 
married  daughter  of  the  testator.  This  ac- 
tion was  brought  by  the  executors  for  a  con- 
struction of  the  section  of  the  will  quoted, 
stating  that  the  defendants,  Mrs.  Sue  O. 
Kelly  and  Mrs.  Sallie  Mky  Furgeson,  have 
ea<^  a  child  or  children  in  esse,  and  are 
therefore,  as  they  are  advised,  only  entitled 
to  a  life  estate  in  the  property  devised,  but 
these  two  daughters  are  insisting  that  they 
are  entitled  to  the  possession  of  the  corpus 
of  the  estate  coming  to  them  under  the  will 
vrlthout  giving  bond  or  security  to  the  re- 
maindermen that  the  estate  will  be  forth,- 
comlng  at  the  termination  of  the  Ufe  estate. 
The  executors,  however,  say  that  they  are 
advised  and  believe  that  the  said  two  daugh- 
ters are  entitled  only  to  the  Income  from  the 
devise  during  their  natural  life,  and  at  their 
death  the  corpus  of  the  estate  passes  to  and 
vests  in  the  child  or  children  of  the  said  de- 
fendants, and  should  the  executors  deliver 
the  devise  (which  is  now  cash  and  bills  re- 
ceivable) to  these  daughters,  and  it  should 
chance  to  be  wasted  or  lost,  they  as  execu- 
tors would  be  liable  to  the  remaindermen, 
and  that  while  they  desire  to  pass  the  devise 
to  whomsoever  it  rightfully  belongs  at  the 
earliest  possible  moment,  they  seek  only  the 
direction  of  the  court,  so  that  they  may  be 
relieved  of  reqx>nslbillty  in  the  future.  The 
lower  court  construed  the  section  of  the  will 
in  question  to  mean  a  devise  for  life,  with 
remainder  ovw,  to  the  child  or  children,  and 
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that  Mrs.  Kelly  la  entitled  to  the  Income  on- 
ly during  her  natural  life.  The  court  In  bo 
holding  used  thla  language: 

"As  a  conditiaD  precedent  to  the  paying  over 
by  plamtifFs  as  executors  of  the  one-seventh 
interest  in  the  estate  of  the  testator  to  the  de- 
'fendant  and  devisee  Mrs.  Sue  O.  Kelly  *  *  * 
the  defendant  Mrs.  Kelly  shall  execute  bond, 
with  good  and  safficient  surety,  to  the  common- 
wealth of  Kentucky,  for  the  use  and  benefit  of 
the  child  or  children  of  Mrs.  Sue  O.  Kelly,  to 
the  effect  that  the  corpus  of  such  estate  as  may 
be  paid  over  to  the  said  Sue  O.  Kelly,  as  a  life 
tenant,  by  the  plaintiffs  as  executors,  shall  be 
forthcoming  for  the  use  and  benefit  of  the  child 
or  children  of  the  sud  defendant  Mrs.  Sue  O. 
Kelly,  at  the  death  of  the  said  Sue  O.  Kelly." 

It  is  Insisted  that  thla  Judgment  required 
Mrs.  Sue  O.  Kelly  to  qualify  as  trustee  and 
to  execute  the  forthcoming  bond,  but,  when 
read  aa  a  whole,  the  Judgment  does  not  nec- 
essarily mean  that,  but  it  gives  Mrs.  Kelly 
the  privilege  of  so  qualifying,  but  in  case 
she  does  not  desire  so  to  do,  another  trustee 
may  be  allowed  to  qualify. 

[1]  By  the  clause  of  the  will  above  quot- 
ed one-seyenth  of  the  estate  la  devised  to 
Mrs.  Kelly  during  her  natural  life,  and  at 
her  death  "to  go  to  her  child  or  children," 
"she  to  receive  the  income  during  her  life, 
said  interest  to  be  kept  invested,  with  the 
power  to  sell  and  reinvest  whenever  in  her 
judgment  it  is  best"  This  can  mean  only 
that  the  testator  Intended  for  his  daughter 
Mrs.  Kelly  to  receive  the  Income  from  one- 
seventh  of  his  estate  during  her  natural  life, 
and  that  the  corpus  of  the  devise  should  de- 
scend to  and  vest  in  her  child  or  children, 
and  in  the  event  she  should  qualify  aa  trus- 
tee for  her  child  or  children,  she  to  have 


the  power  to  mil  and  rdnveat  the  estate 
whenever  in  her  Judgment  It  appeared  best, 
the  body  of  the  estate  to  be  kept  intact 

[2,  t]  In  the  event  she  did  not  desire  to 
become  trustee  and  to  execute  boild  for  the 
forthcoming  of  the  estate,  then  a  trustee 
should,  upon  proper  application,  be  named 
by  the  court,  who  would  carry  out  the  trust 
A  trust  is  never  allowed  to  fall  for  want 
of  a  trustee;  and,  if  Mrs.  Kelly  does  not 
desire  to  accept  the  trust,  then  at  the  in- 
stance of  the  executors  and  on  proper  appli- 
cation to  the  court  a  trustee  should  be  ap- 
pointed who  will  be  required  to  execute  a 
bond  for  the  forthcoming  of  the  pn^erty, 
and  who  will  Invest  the  money  arising  from 
the  interest  mentioned  in  the  danae  of  the 
will  so  as  to  make  it  earn  an  Income  If  rea- 
sonably possible,  and  this  income,  after  the 
payment  of  the  espenses  incident  to  the  pres- 
ervation of  the  estate  and  expenses  of  the 
trusteeship,  be  paid  to  Mrs.  Kelly  during  her 
natural  lif^  A  similar  order  ■bould  be  al- 
tered with  reference  to  the  defendant  Mrs. 
Sallle  May  Furgeson. 

"Where  the  life  tenant  is  to  have  an  income 
of  money,  or  similar  property  devised,  the  pos- 
session of  which  is  directed  to  be  given  her,  she 
may  be  compelled  to  execute  a  bond  to  the  re- 
mainderman that  it  will  be  forthcoming  at  tiie 
termination  of  the  particular  estate."  McKee  v. 
McKee's  Bx'r,  82  S.  W.  451,  26  Ky.  Law  Kep. 
736;  PoweU's  Bx'r  v.  Cosby,  89  S.  W.  721,  28 
Ky.  Law  Bep.  619;  Id.,  91  S.  W.  1183,  29  Ky. 
Law  B^.  46. 

Perceiving  no  errm  in  the  record  of  the 
trial  court  prejudicial  to  appellants,  the 
judgment  la  affirmed. 
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THOMAS  B.  JEFFREY  CO.  t.  LOCKBIDOE. 
(Court  of  Appeab  of  Kentncky.    Jan.  19i  1917.) 

1.  GOBFOKATIONB   «S967S— FOBKIQK    COKFOBA- 
TI0H8   —   SEBTICB   —   SUIIMONB   —  AOXNT  — 

SuinciKHOT  or  Bvidknck. 
In  an  action  against  a  nonrMident  corpora- 
tiMi,  eridenoe  M4  to  show  that  the  party  upon 
whom  a  copy  of  the  sunuuona  was  served  was 
not  an  agent  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Corporationi, 
Cent.  Dig.  U  2584,  2535,  2657,  2668,  2660;  Dec. 
rHg.  «=>678.] 

2.  Prircifai.  and  Aoknt  «=»1— "Aqent." 

An  "agent"  is  one  who  acts  for  or  in  Qt« 
place  of  another  by  authority  from  him,  when- 
ever he  undertakes  to  transact  some  business  or 
manage  some  affair  for  another  by  authority  and 
on  account  of  tihe  latter  and  to  render  an  ac- 
count for  it. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  f  1;  Dec.  Dig.  ^sal. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,   Agent.] 

3.  Appeabanck  «:»6<8>— Afpbai.  BT  DEnitD- 

ANT— BjTECT. 

Appellant  by  praying  an  appeal  to  the  Court 
of  Appeals  thereby  enters  its  appearance  in  the 
action,  and,  when  the  case  returns  to  the  court 
below,  it  will  be  before  the  court  for  all  the  pur- 
poses of  the  action. 

nSd.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  |  62;   Dec.  Dig.  «=>9(8).] 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  W.  S.  Lockrldge  against  the 
Tbomas  B.  Jeffrey  Company.  Judgment  for 
plaintiff  after  overruling  a  motion  to  quash 
the  return  upon  the  summons,  motion  for 
new  trial  overruled,  and  defendant  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tions to  set  aside  the  judgment. 

Herscbel  T.  Smith,  oi  Fulton,  and  Fred- 
erick Taylor,  of  Kenosha,  Wis.,  for  appel- 
lant.   W.  J.  Webb,  of  Mayfleld,  for  appellee. 


HURT,  J.  On  the  80tb  day  of  June,  1914, 
the  appellee,  W.  S.  Lockrldge,  filed  his  peti- 
tion In  the  Fulton  circuit  court  against  the 
appellant,  the  Thomas  B.  Jeffrey  Company, 
In  which  he  set  out  a  claim  that  the  appel- 
lant had  in  February,  1914,  sold  to  blm  an 
automobile  of  the  1913  Cross-Country  model, 
which  it  represented  to  be  a  rebuilt  car  and 
substantially  as  good  as  new,  but  which  had 
turned  out  to  be  worthless,  and  not  such 
car  as  was  represented  to  him  by  the  an>el- 
lant,  and  he  sought  the  recovery  of  damages 
against  the  appellant  for  such  violations  of 
its  contract  as  were  alleged  in  the  petition. 
Summons  was  issued  and  served  on  the  day 
of  the  flllng  of  the  petition  on  I.  H.  Read, 
whom  the  return  stated  was  the  agent  of  the 
appellant.  The  appellant  is  a  corporation  en- 
gaged in  the  manufacture  and  sale  of  automo- 
biles and  supplies  for  machines  of  its  man- 
ufacture at  Kenosha,  Wis. 

At  the  proper  time  the  appellant  appeared 
in  court  for  the  purpose  only  of  moving  the 
court  to  quash  the  return  upon  the  summons, 


wbiclh  had  been  issued  upon  the  petition. 
The  return  was  as  follows: 

**Bis«cnted  Jime  30,  1914,  by  handing  a  true 
copy  of  this  summons  to  I.  H.  Bead,  agent 
Thomas  B.  Jeffrey  Co. 

"Bailey  Huddleston,  8.  F.  C." 

The  ground  upon  which  it  was  sought  to 
have  the  return  upon  the  summons  quashed 
was  that  Read,  to  whom  a  copy  of  it  was  deliv- 
ered, was  not  the  agent  of  appellant,  and 
never  bad  been  at  any  time  its  agent.  The 
court  overruled  the  motion  to  quash  the  sum- 
mons, to  which  the  appellant  excepted.  The 
case  then  proceeded  to  trial,  and  resulted  in 
a  verdict  of  the  Jury  and  Judgment  of  the 
court  in  favor  of  the  appellee  for  the  sum 
of  $866  in  damages.  Grounds  for  a  new 
trial  were  filed,  and  motion  made  to  that 
effect  in  proper  time,  but  were  overruled,  and 
appellant  has  appealed  from  the  Judgment  to 
this  court 

[1  ]  Naturally  the  first  subject  for  consider- 
ation upon  the  appeal  is  to  determine  wheth- 
er the  court  below  was  in  error  in  overruling 
the  motion  to  quash  the  return  upon  the  sum- 
mons. If  Read  was  not  such  an  agent  as 
upon  whom  a  summons  might  be  served,  the 
court,  while  having  Jurisdiction  of  th^  sub- 
ject-matter of  the  controversy,  did  not  have 
Jurisdiction  of  the  ai^>eUant,  and  the  proceed- 
ings against  it  were  erroneous.  Upon  the 
hearing  of  the  motion  to  quash  the  return  on 
the  summons  several  affidavits  were  filed, 
and  also  oral  testimony  heard,  all  of  which 
was  duly  preserved  and  brought  before  us  in 
the  bill  of  exceptions.  I.  H.  Read,  the  alleg- 
ed agent,  states  in  an  affidavit,  that  he  was 
not  at  the  time  of  the  service  of  the  summons 
an  agent  of  the  appellant;  that  he  never  was 
an  agent  of  the  appellant,  and  never  at  any 
time  held  himself  out  as  such  agent,  and  that 
the  only  dealings  which  he  ever  had  with  the 
appellant  was  that  in  the  year  1912  he  bought 
some  merchandise  from  the  appellant  and 
paid  it  therefor ;  that  since  November,  1912, 
he  has  not  bought  an  automobile  or  any  oth- 
er thing  from  the  appellant,  and  that  sudi 
automobiles  of  the  appellant's  make  as  he  has 
since  that  time  bought  and  sold  he  bought 
from  the  Prince- Wells  Company  at  Louisville, 
Ky.,  and  paid  it  therefor;  that  the  only  deal- 
ings that  he  had  had  with  the  Prince- WpUs 
Company  was  to  buy  machines  from  It  out- 
right that  had  been  made  by  the  Thomas  B. 
Jeffrey  Company,  and  paid  the  Prince- Wjells 
Company  therefor. 

The  affidavits  of  H.  0.  Hill,  the  assistant 
sales  manager  of  appellant,  and  of  El.  J. 
Jordan,  the  secretary  and  sales  manager  of 
appellant,  and  of  George  H.  Eddy,  treasurer 
of  appellant,  were  filed,  and  each  of  them 
states  that  Read  was  not  at  the  time  of  the 
service  of  the  summons  upon  hUn,  nor  had 
he  ever  been,  either  before  or  since  that 
time,  an  agent  of  appellant;  that  he  was 
never  employed  by  appellant  to  do  any  kind 
of  business  for  It  or  to  act  in  any  respect 
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as  its  agent,  nor  to  represent  It  In  any  mat- 
ter of  any  transaction  whatsoever,  and  tbat 
the  appellant  had  never,  by  any  act  or  word, 
held  out  Read  to  the  public  as  an  agent  or 
representative  of  it,  and  that  the  only  deal- 
ing or  transaction  it  had  ever  had  with 
Read  was  prior  to  the  month  of  November, 
1912,  when  it  sold  to  him  certain  automo- 
biles and  equipment  in  his  own  name  and 
for  bis  own  account,  and  for  which  goods 
he  had  paid  the  appellant,  and  that  since 
November,  1912,  the  appellant  has  not  had 
any  business  dealings  or  relations  of  any 
kind  whatsoever  with  the  said  Read,  and 
that  Read  has  had  at  no  time  any  property 
or  goods,  under  his  control  or  held  \yy  him 
for  sale  or  distribution  or  otherwise  which 
was  the  property  of  the  appellant. 

I.  H.  Read  was  called  and  gave  parol  evi- 
dence also  upon  the  hearing  on  the  motion. 
The  substance  of  his  testimony  was  that  he 
had  no  connection  nor  employment  nor  busi- 
ness association  with  the  awwUant;  that 
such  cars  of  appellant's  make  as  he  sold  in 
Pulton  county  in  the  years  1913  and  1914 
he  bought  outright  from  the  Prince-Wells 
Company  at  Ix>ul8vllle,  Ky.,  and  paid  it 
therefor;  that  he  had  a  contract  with  the 
Prince-Wells  Company  which  gave  him  the 
right  to  sell  the  cars  of  appellant's  manufac- 
ture In  the  county  of  Fulton ;  that  he  had 
not  ordered  to  be  shipped  to  him  by  the  ap- 
pellant any  car  or  any  other  thing  connect- 
ed with  its  business  during  the  years  1913 
and  1914;  that  all  such  things  he  purchased 
from  the  Prince- Wells  Company,  but  the  re- 
lations which  existed  between  the  Prince- 
Wells  Company  and  the  appellant  he  did  not 
know,  but  it  was  an  agent ;  that  during  the* 
year  1914  he  bad  sold  eight  cars  to  persons 
in  B^tlton  county  and  surrounding  territory, 
all  of  which  he  had  bought  from  the  Prince- 
Wells  Company;  that  a  portion  of  them 
were  shipped  to  him  from  the  manufacturer 
at  Kenosha,  Wis. ;  that  all  came  with  a  bill 
of  lading  with  draft  attached,  which  he  paid 
before  the  cars  were  delivered  to  him ;  that 
he  also  bought  supplies  from  the  Prince- 
Wells  Company,  which  he  kept  In  a  garage, 
and  when  these  supplies  were  sold  that  he 
and  the  keeper  of  the  garage  divided  the 
profits ;  that  when  he  received  cars  and  paid 
the  draft  attached  to  Mil  of  lading  he  did 
not  remember  to  whom  the  drafts  were  made 
payable,  though  he  had  paid  drafts  to  both 
the  Thomas  Jeffrey  Company  and  to  Prince- 
Wells  Company. 

The  testimony  of  other  witnesses  only  relat- 
ed to  the  fact  that  they  had  bought  cars  of 
the  appellant's  make  from  Read  and  paid 
him  for  same,  except  W.  A.  Johnson  states 
that  he  bought  a  car  of  the  Jeffrey  make  from 
Read,  as  the  agent  of  the  Jeffrey  Company, 
but  it  Is  evident  from  the  other  evidence  in 
the  case  tbat  it  was  a  mere  conclusion  on 
Johnson's  part  that  Read  was  an  agent  of  the 
appellant. 

While  the  evidence  eotlxely  faUa  to  show 


what  relations  existed  between  the  Prince- 
Wells  Company,  of  LonlsvUle,  and  the  ap- 
pellant, the  ctHitract  In  writing  between  Read 
and  the  Prince- Wells  Company  was  put  in  evi- 
dence.   In  this  writing  the  Prince-Wells  Com- 
pany is  called  the  distributor,  while   Read 
is  denominated  a  dealer.    The  writing   pro- 
vides that  the  agreement  expressed  in  it  shall 
remain  in  force  from  November  8,  1913,   to 
July  31,  1914,  and  that  during  the  life  of  the 
agreement  the  distributor  gives  to  the  dealer 
the  right  to  sell  such  motorcars  as  are  mana- 
factured  by  the  appellant  in  Fultcm  connty, 
Ky.,  and  in  Weekly  and  Obion  counties,  Tenn., 
and  agrees  to  sell  and  deliver  to  the  dealer 
f.  o.  b.  cars  at  Kenosha,  Wis.,  such  cars  as 
he  may   desire  to  purdiase  of  appellant's 
manufacture  and  to  refer  to  the  dealer  all 
inquiries  for   motorcars  reorived   from    the 
territory   mentioned   In    the   contract      The 
dealer  is  to  deposit  with  the  distributor  f  150 
to  guarantee  the  fulfillment  on  his  part  of 
the  terms  of  the  ccmtract.    The  dealer  npon 
his   part  agrees  to  pay   for  the  motorcars 
purchased  by  him  under  the  contract  by  sight 
draft,  with  bill  of  lading  attached,  and  to 
pay  in  cash  for  all  parts  of  machines  ordered 
during  each  month  at  a  date  not  later  than 
the  25th  day  of  the  succeeding  month,  and 
that  the  distributor  may  at  any  time  apply 
the  deposit  made  by  him  for  the  performance 
of  the  contract  to  the  payment  of  any  indrfit- 
edness  which  the  dealer  may  owe  the  distribu- 
tor.   The  distributor  agrees  to  give  to  the 
dealer  in  the  sale  of  cars  to  him  20  per  cent 
discount  from  the  list  prices  of  the  cars,  and 
to  sell  and  bill  the  cars  to  the  dealer  at  prices, 
which  are  stated  in  the  writing,  and  to  also 
give  the  deal»  a  discount  ot  20  per  cent  on 
supplies  for  cars  ordered  by  him.    The  dealer 
agrees  to   judiciously   advertise   the  appel- 
lant's make  of  car,  and  not  to  directly  or  In- 
directly make  any  sale  of  such  cars  in  any 
territory  other  than  qiecifled  In  the  contract, 
and  to  refer  to  the  distributor  all  inquiries 
for  the  appellant's  make  of  car  whidi  he 
might  receive  from  other  territory,  and  fat 
cars  not  embraced  in  the  contract,  and  to 
give  to  the  distributor  each  month  a  list  of 
the  names  and  addresses  of  the  persons  to 
whom  he  sold  cars,  and  to  keep  In  stock  at 
least  one  touring  car  of  appellant's  make  for 
exhibition  purposes.     The  contract  further 
provided  that  all  motorcars  and  parts  alleged 
to  be  defective  must  be  returned,  with  trans- 
portation charges  prepaid,  to  the  manufactur- 
er for  examination  and  inspection  before  any 
allowance  will  be  made,  and  that  all  claims 
for  allowances  and  for  allowances  with  re- 
spect to  shipment  of  parts  must  be  made 
within  ten  days  after  the  dealer  should  re- 
ceive such  parts,  and  that  no  claim  should 
be  made  on  the  manufacturer  for  defects  in 
any  car  or  its  equipment,  other  than  as  pro- 
vided in  the  guaranty  printed  In  the  manu- 
facturer's catalogue.    The  dealer  also  agrees 
that  be  wlU  not  hcdd  the,  distributoi  UaUe 
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for  any  delay  In  fllUng  coders  placed  for  mo- 
f»rcar8  arising  from  causes  beyond  the  con- 
trol of  the  distributor  and  manafactnxer, 
and  that  the  responsibility  of  the  distributoi' 
for  any  loss  or  damage  to  motorcars  or  other 
goods  sold  under  the  contract  shaU  cease  upon 
delivery  thereof  to  the  raUroad,  express  com- 
pany, or  other  common  carrier,  or  to  the  deal- 
er's representative.  A  further  provision  iu 
the  agreement  was  that  the  dealer  was  not  In 
any  manner  authorized  to  conduct  business 
In  the  name  or  for  the  account  qt  the  dis- 
tributor or  manufacturer,  nor  in  the  name  of 
either,  nor  in  behalf  of  either  to  enter  into 
any  contract  or  bill  of  goods  to  third  persons, 
nor  in  the  name  of  either  to  make  any  prom- 
ises or  representations  relative  to  the  manu- 
facturer's goods,  other  than  such  as  are  con- 
tained in  guaranty  in  the  catalogue  issued 
by  the  manufacturer.  It  is  further  provided 
that  the  agreement  was  not  assignable  by  the 
dealer  until  the  distributor  had  first  agreed  In 
writing  thereunto,  and  that  either  party 
might  terminate  the  contract  at  any  time 
after  its  conditions  have  been  fulfilled  by  the 
other  party,  by  written  notice,  giving  the 
reasons  for  it  and  the  distributor  reserves 
the  right  to  ca  ncel  the  agreement  at  any  time 
if  the  dealer  shall  not  have  purchased  one 
Jeffrey  or  Bambler  motorcar  by  February 
IS,  1914. 

It  is  impossible  to  conceive  in  what  way 
Read  could  be  aa  agent  of  the  appellant, 
as  there  were  no  relations  of  a  business 
character  existing  between  them.  He  did 
not  represent  appellant  about  anything,  was 
not  authorlssed  to  transact  any  business  for 
it,  neither  could  he  make  any  contract  for 
it,  nor  in  its  name.  Neither  does  it  appear 
that  appellant  had  any  knowledge  of  Bead  or 
of  his  operations.  He  did  not  pretend  to  be 
an  agent  or  representative  of  appellant,  or  au- 
thorized to  do  any  kind  of  business  for  It. 
He  had  no  contract  of  any  kind  with  appel- 
lant. He  obtained  cars  and  supplies  of  ap- 
pellant's make  by.  paying  for  them,  upon  de- 
livery, and  when  he  obtained  them  he  could 
do  nothing  with  them,  which  any  other  per- 
son was  not  privileged  to  do  in  the  same  ter- 
ritory who  might  buy  an  automobile  of  the 
appellant's  making.  Having  no  authority  to 
act  for  appellant  or  in  its  behalf,  he  was  not 
resiJonslble  to  nor  owed  any  account  to  appel- 
lant for  any  act  Of  his.  So  far  as  appellant 
was  concerned,  he  was  perfectly  free  to  do 
with  the  cars  and  supplies  purchased  by  him 
from  the  Prince-Wells  Company  as  he  Chose. 
The  title  of  the  property  passed  to  him,  when 
it  was  delivered  to  him,  or  put  In  the  custody 
of  a  common  carrier,  consigned  to  him.  The 
distributor  with  whom  he  had  his  contract 
had  no  control  over  the  property  after  he  re- 
ceived it.  The  persons  who  purchased  from 
him  owed  the  price  to  liim,  and  not  to  appel- 
lant, and  he  was  free  to  sell  for  such  price 
as  he  chose  or  not  to  sell  at  all.  The  appel- 
lant was  without  power  to  terminate  the  god- 
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tract  under  which  he  waa  working,  and  evi- 
dently the  business  in  which  he  was  engaged 
was  bis  own,  and  not  that  of  appellant.  It 
might  be  insisted  that  the  Prince-Wells  Com- 
pany of  Louisville,  Ky.,  was  the  general  agent 
of  appellant,  with  authority  to  appoint  sub- 
agents  for  appellant,  but  there  is  nothing  in 
the  record  from  which  a  conclusion  can  be 
drawn  that  the  Prince-Wells  Company  is  an 
agent  of  any  kind  for  appellant,  and  there 
la  no  pretense  that  it  has  any  authority  to 
appoint  subagents.  However,  the  terms  of 
the  contract  between  Read  and  Prince-Wells 
Company  are  not  such  as  u)ake  him  an  agent 
of  the  appellant,  even  conceding  that  the 
Prince-Wells  Company  had  authority  to  ap- 
point agents  for  appellant,  and  had  attempt- 
ed to  do  80,  which  it  did  not.  Read  was  sim- 
ply a  buyer  at  a  price  agreed  upon,  and  sell- 
ing not  for  any  one  except  himself.  In  the 
conduct  of  his  business  he  was  wholly  inde- 
pendent of  any  one.  He  was  without  author- 
ity to  even  bind  the  Prince- Wells  Company, 
and  was  without  responsibility  to  any  one, 
except  for  the  price  of  the  cars  and  supplies, 
and  to  give  the  names  of  those  purchasing 
from  him  to  the  Prince- Wells  Company  If  he 
made  any  sales, 
[2]  In  2  Corpus  Juris,  420,  It  Is  said: 
"An  'agent'  is  defined  to  be  one  Who  acta  for 
or  in  the  place  of  another  by  authority  from 
him;  one  who  undertakes  to  transact  some  busl- 
ncEs  or  manage  some  affaiirs  for  another  by  au- 
thority and  on  account  of  the  latter,  and  to  ren- 
der an  account  of  it." 

When  this  i;nle  is  applied  to  the  facts  of 
the  instant  case,  it  appears  at  once  that  Read 
was  not  an  agent  of  appellant. 

In  Barnes  v.  Maxwell  Motor  Corporation, 
172  Ky.  410,  189  S.  W.  444,  a  question  some- 
what similar  to  the  question  in, this  case 
arose.  The  summons  was  served  upon  Car- 
son, who  was.  alleged  to  be  an  agent  of  the 
Maxwell  Corporation.  Carson  had  a  con- 
tract with  the  corporation  which  gave  him 
the  exclusive  right  to  sell  its  automobiles  in 
Ohio  county,  and  provided  that,  if  the  cor- 
poration itself  sold  repairs  or  machines  to 
parties  in  that  territory,  Carson  should  be 
paid  a  commission  on  the  same.  The  title 
to  the  machines  furnished  under  the  agree- 
ment remained  In  the  corporaticm  until  paid 
for,  but  Carson  was  required  to  pay  the  tax- 
es. The  cost  of  advertising  the  business  was 
divided  between  the  parties,  and  the  amount 
of  the  cost  of  advertising  fixed.  Carson  was 
required  to  make  weekly  reports  of  the  prop- 
erty sold  and  that  on  hand,  and  to  keep  on 
hand  and  to  exhibit  certain  q)eciiied  articles. 
I  He  was  required  to  secure  snbdealers  who 
should  be  satisfactory  to  the  corporation,  and 
whose  contracts  should  be  on  the  forms  pre- 
pared by  It  and  subject  to  its  approval.  Up- 
on the  termination  of  the  contract  the  cor- 
poration reserved  the  right  to  take  back  at 
invoice  prices  parts  or  automobiles  which 
Carson  owned  or  had  on  hand.  Either  i>arty 
had  the  right  to  cancel  any  vprtioa  of  the 
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orders  for  machlnss  or  parts  or  tbe  entire 
contract  by  giving  notice  to  the  other  party 
in  writing.  Each  purchaser  from  Carson 
was  given  the  standard  warranty  of  tbe  Na- 
tional AntomobUe  Chamber  of  Commerce. 
The  machines  and  parts  were  to  be  billed  to 
Carson,  with  certain  percentages  off  of  the 
list  prices,  and  for  which  payment  was  to 
be  made  in  cash,  In  advance,  or  sight  draft 
against  tbe  bill  of  lading,  and  on  the  Max- 
well parts  and  purchases  of  parts  for  ob- 
solete models  Carson  was  allowed  a  discount 
of  20  per  cent.  He  was  allowed  a  cash  dls- 
connt  of  10  per  cent  from  the  net  price  of 
all  repairs  purchased  by  Urn,  provided  the 
payment  was  made  in  cash  on  or  before  the 
20tb  of  the  month  following  the  shipment, 
and  all  invoices  on  the  repairs  were  due  30 
days  after  date  of  shipment.  Tlie  court  held 
tliat  under  this  contract  Carson  was  engaged 
in  a  business  of  his  own,  and  was  in  no  re- 
spect an  agent  of  tbe  Maxwell  Corporation. 

[S]  For  tbe  reasons  indicated,  tbe  court 
was  in  error  in  overruling  the  motion  to 
quash  tbe  return  upon  tbe  summons,  and 
hence  the  proceedings  thereafter  and  the 
Judgment  appealed  from  were  erroneous.  Al- 
though, under  repeated  decisions  of  this 
court,  the  appellant,  by  praying  an  appeal  to 
this  court,  thereby  enters  its  app^rance  to 
the  action,  and  when  the  case  returns  to  the 
court  below,  it  will  be  before  the  court  for  all 
tbe  purposes  of  the  action  (Pendleton  v.  Pend- 
leton, 112  S.  W.  674;  Asher  t.  Comett,  113 
S.  W.  131;  Poster-Mllbum  Co. -v.  Chinn,  137 
Ky.  884,  127  S.  W.  476;  Job  Iron  &  Steel  Co. 
V.  Clarke,  150  Ky.  246, 150  S.  W.  367;  South- 
em  C.  &  C.  Co.  V.  Bowling  Green  Coal  Co., 
161  Ky.  477, 170  S.  W.  1186;  Grace  v.  Taylor, 
1  Bibb,  430),  the  remaining  questions  pre- 
sented In  tbe  record  are  not  determined,  be- 
cause the  court  had  not  Jurisdiction  of  the 
appellant,  and  it  will  be  properly  before  the 
court  below  only  after  the  return  of  this 
cause  to  that  court 

Tbe  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded,  with  directions  to  set 
aside  tbe  Judgment  and  for  other  proper 
proceedings. 


FIRST  NAT.  BANK'S  RECEIVER  OF  LON- 
DON V.  BORBING'S  ADM'X. 

(Court  .of  Appeals  of  Kentudty.    Jan.  19,  1917.) 

Biixs  AND  Notes  9=306— Co nsidbbation— 
COIXATERAI,  SECURrry. 
The  delivery  to  the  maker  of  collateral  se- 
curity is  not  consideration  for  the  execution  of 
an  accommodation  note,  since,  to  constitute  a 
valid  consideration  between  the  parties  to  the 
note,  the  maker  must  receive  something  else 
than  the  mere  chance  of  not  losing  if  he  be 
called  upon  to  pa;  the  note; 

[Ed.    Note. — For   other  cases,    see  Bills   and 
Notes,  Cent.  Dig.  {  165;   Dec.  Dig.  <S=>96.] 


Ai^eal  tnm  Circuit  Coort,  L«ui^  Coantr- 
Action  by  Fred  W.  Weitsel,  receiver  of  the 
First  National  Banic  of  Ix»don,  Ky.,  agalnat 
J.  M.  Borelng's  administratrix.  Judgment 
for  defendant  approving  a  commiasioaer'a 
report,  and  idalntlfl  appeals.    Affirmed. 

Hazlewood  &  Johnson,  of  London,  for  ap- 
pellant Williams  &  Johnson,  of  London,  for 
appellee. 

OLAT;  a  The  First  National  Bank  of 
London,  K^.,  brought  suit  against  J.  M.  Bore- 
lng's administratrix  to  recover  on  several 
notes  and  for  a  settlement  of  his  estate. 
Some  time  thereafter  the  banfe  was  closed 
by  an  order  of  the  Comptroller  of  the  Cur- 
rency and  placed  in  the  hands  of  Fred  W. 
Weltzei,  receiver,  for  the  purpose  of  wind- 
ing up  Its  affairs.  About  11  months  after 
his  appointment  tbe  receiver  presented  as  a 
claim  against  J.  M.  Borelng's  estate  a  note 
for  $3,260,  dated  November  13,  1911,  and  ex- 
ecuted by  J.  M.  Borelng  to  the  bank.  Tbe 
claim  was  referred  to  tbe  master  commis- 
sioner of  the  Laurel  circuit  court  to  hear 
proof  and  report  (m  its  validity.  After  hear- 
ing the  evidence  the  commissioner  made  tbe 
following  report: 

"The  commissioner  finds  from  the  evidence 
that  the  note  for  $3,262,  dated  November  13. 
1911,  No.  2530,  signed  br  J.  M.  Boreing  and 
filed  by  the  claimant  herem,  was  given  without 
any  valuatde  consideration;  that  it  was  made 
as  an  accommodation  to  tbe  I^rst  National  Bank 
of  London,  Kj.;  that  J.  M.  Btoreing  received 
nothing  for  tbe  execution  of  said  note;  that 
same  is  not  a  legal  claim  against  the  estate  of 
said  J.  M.  Boreing,  and  it  is  disallowed." 

Tbe  receiver's  exceptions  to  this  report  were 
overruled,  and  tbe  report  approved.  The  re- 
ceiver appeals. 

The  facts  with  reference  to  tbe  execution 
of  the  note  in  question  are  as  follows:  ^e 
bank  had  too  much  pai)er  of  one  of  Its  bor- 
rowers, and  was  ordered  by  the  Comptroller  of 
the  Currency,  or  the  bank  examiner,  to  reduce 
the  amount  of  this  paper.  Tbereupon  the  di- 
rectors and  one  outside  party  executed  three 
notes  to  tbe  bank  for  $2,600  eadi.  These 
notes  were  sent  to,  and  discounted  by,  a  Louis- 
ville bank.  One  of  the  notes  was  paid,  and  the 
amount  of  the  two  remaining  notes  reduced 
to  $3,262.  When  these  notes  became  due  they 
were  returned  to  the  First  National  Bank. 
At  that  time  Mrs.  Catching  was  engaged  In 
building  a  home,  and  bad  on  deposit  in  the 
bank  a  sum  of  money  wblcb  she  was  using  to 
pay  for  tbe  building.  Not  being  in  immediate 
need  of  her  money,  she  consented  for  the  bank 
to  use  It,  and  the  two  notes  signed  by  tbe  di- 
rectors were  Indorsed  to  her  by  tbe  bank, 
with  the  distinct  understanding,  however, 
that  the  bank  was  responsible  to  her  and 
would  furnish  her  the  money  on  the  notes 
whenever  she  demanded  it  Subsequently 
Mrs.  Catching  demanded  the  money.   Not  hav- 
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lug  the  money  on  band,  tlie  bank  Induced  J. 
M.  Borelng  to  execute  tbe  note  In  queatl(m, 
at  the  same  time  assorlngr  him  that  be  would 
mn  no  risk  as  tbe  notes  executed  by  tbe  di- 
rectors were  perfectly  good.  Upon  the  execu- 
tion of  the  note  by  Borelng  a  portion  of  the 
note  was  placed  to  the  credit  of  Mrs.  Catching. 
The  officers  of  the  bank  testified  that  the 
notes  executed  by  tbe  directors  were  supposed 
to  be  assigned  to  Borelng.  One  of  tbe  officers 
says  that  tbe  notes  were  on  the  desk  at  the 
time,  and  his  recollection  was  that  Borelng 
told  Mr.  Fitzgerald,  the  cashier,  Just  to  hold 
them,  and  Mr.  Iltzgrerald  held  tbe  notes,  or 
they  were  left  In  the  bank.  Gatehlng,  the 
president  of  the  bank,  says  that.  In  tbe  event 
Borelng  had  to  pay  tbe  note  of  13,262,  or  any 
part  of  it,  be  was  to  have  as  collateral  se- 
curity tbe  notes  executed  by  tbe  directors. 
It  further  appears  that,  while  Mrs.  Catching 
got  the  benefit  of  the  Borelng  note  In  a  way, 
the  note  was  executed  for  the  accommodation 
of  the  bank.  The  two  notes  executed  by  the 
directors  were  executed  with  no  thought  of 
their  ever  being  paid,  and  were  not  carried 
as  assete  of  the  bank.  Tbe  J.  M.  Borelng  note 
was  carried  as  an  asset  of  tbe  bank  some 
time,  and  was  then  charged  oft.  The  witness- 
es were  unable  to  say  that  J.  M.  Borelng 
knew  that  his  note  was  executed  for  tbe  pur- 
pose of  teklng  up  worthless  paper,  or  that 
Borelng  participated  in  the  fraudulent  scheme 
to  Increase  the  assete  of  the  bank. 

It  will  be  seen  from  the  foregoing  stete- 
ment  of  tbe  evidence  that  tbe  two  notes  for 
12,500  executed  by  the  directors  were  payable 
to  tbe  First  National  Bank  and  were  dlsconnA- 
ed  by  a  Louisville  bank.  When  the  notes 
matured  tbe  LrOuisvlUe  bank  demanded  iwy- 
matt.  Tbe  two  notes  were  transferred  to 
Mrs.  Catching  with  the  dlsttaut  agreement 


that  they  would  be  token -up  and  she  should 
be  paid  ber  money  when  she  demanded  it. 
When  she  demanded  ber  money  Borelng  was 
persuaded  to  execute  the  note  In  question. 
Borelng  had  no  dealings  whatever  with  Mrs. 
Gatehlng.  Hie  note  whldt  he  executed  was 
neither  payable  to  her  nor  indorsed  to  ber. 
His  transaction  was  solely  with  the  bank.  He 
was  Induced  to  execute  the  note  by  the  as- 
surance that  he  would  run  no  risk,  as  the  di- 
rectors' notes  were  valid.  It  is  not  shown  that 
Borelng  gave  his  note  for  the  purpose  of  tek- 
lng up  worthless  paper  held  by  the  bank,  or 
that  he  was  a  party  to  any  fraudulent  agree- 
ment to  Increase  the  apparent  assete  of  the 
bank.  While  it  is  true  that  Mrs.  Catching 
was  benefited  by  tbe  receipt  of  tbe  proceeds 
of  the  Borelng  note,  tbe  note  was  not  execut- 
ed for  ber  accommodation.  It  was  executed 
solely  for  the  accommodation  of  the  bank  to  en- 
able it  to  discharge  its  obligation  to  Mrs. 
Catching,  and  Borelng  received  no  part  of  the 
proceeds.  '  There  is  no  claim  that  Borelng 
purchased  the  directors'  notes.  Borelng  was 
merely  8upi>08ed  to  hold  these  notes  as  col- 
lateral security.  Even  if  the  notes  had  been 
delivered  to  and  held  by  Borelng  for  that  pur- 
pose, they  would  not  have  constituted  any 
consideration  for  tbe  note  which  lie  executed. 
In  order  to  constitute  a  valid  consideration 
between  the  parties,  tbe  payor  must  receive 
something  else  than  the  mere  chance  of  not 
losing  if  he  be  called  upon  to  pay  tbe  note. 
The  transaction  was  neither  to  tbe  advantage 
of  Borelng  nor  to  tbe  detriment  of  the  bank. 
He  did  not  gain  anything  and  tbe  bank  did 
not  lose  anything.  Clearly  tbe  note  was  wttb- 
oot  oonsidenition,  and  tbe  receiver,  who 
stands  in  the  place  of  the  bcuik,  cannot  re- 
cover thereon. 
Judgment  affirmed. 
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liARKSBERRT  T.  WBIB. 
(Court  of  Appeals  of  Kentucky.    Jan.  19,  191T.) 

1.  LiBKL  AND  Slandeb  ®=>9(1),  10(8)— Wobdb 
Libelous  Pkb  8e— Injubt  to  Pbofbssion. 

Where  defendant  said  of  a  tobacco  grader, 
an  employe  of  an  aEsociatioD,  that  he  also  re- 
ceived compensation  from  a  corporation  purchas- 
ing £rom  the  association,  such  words  were  ac- 
tionable per  se  as  imputing  un&tnesa  to  perform 
duties  and  prejudicing  him  in  bis  trade,  and  they 
needed  no  innuendo  to  support  the  action. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  80,  90,  96;  Dec.  Dig.  «=> 
9(1),  10(6).] 

2.  Libel   and    Slandkb   «s964— Evidbkce— 
Admissibility. 

Although  it  is  no  Justification  to  say  that 
defendant  in  a  slander  action  merely  repeated 
what  he  had  heard,  he  can  show  in  mitigation 
of  damages  that  the  rumor  was  generally  known 
in  the  neighborhood,  although  he  cannot  show 
in  detail  conversations  with  different  persons 
as  to  the  rumor. 

[Ed.  Not*.— For  other  cases,  see  Libel  and 
Slander,  Century  Dig.  I  16&;  Decennial  Dig. 
^=64.] 

3.  Libel  and  Slandeb  <8s>100(4)— Bvioencs 
— Admissibility— MiTiGATiMQ  Facts. 

Mitigating  facts  may  be  shown  under  the 
general  issue  in  slander  as  tending  to  negative 
the  charge  of  malice  and  defining  the  extent  of 
actual  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  gj  260-254;  Dec.  Dig.  <8s» 
100(4).1 

4.  APFKAI.  and  EBBOB  ^=s>10a3(5)— HABKLBSa 
EBROB— I NSTBUCTIONS— DaMAOES. 

An  instruction,  that  the  jury  might  consid- 
er rumors  of  the  same  general  purport  as  the 
alleged  slanderoas  words  in  mitigatfon  of  puni- 
tive damages,  but  not  of  compensatorv  damages, 
while  erroneous,  was  not  prejudicial  to  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4066;  Dec.  Dig.  «s» 
1033(5).] 

5.  Libel  ai«d  Slardeb  <S=>124(3)— Mauob— 
Effect  on  Allowance  of  Damages. 

Since  In  ordinary  slailder  the  question  of 
malice  is  never  submitted  to  the  jury  except  as 
to  the  amount  of  damages,  an  instruction  requir- 
ing the  jury  to  find  malice  as  prerequisite  to  a 
verdict  for  the  plaintiff  was  erroneous. 

[E^d.  Note. — For  other  pases,  see  Libel  and 
Slander,  Cent  Dig.  i  369;  Dec.  Dig.  «s»124 
(3).] 

6.  Libel  and  Slandeb  «s>124(3)— Inbtbuo- 

TI0N8— WOBDS  SlANDEBOUS  PEB  Se. 

In  an  action  for  slander  by  words  actionnble 
per  se  as  tending  to  prejudice  the  plaintiff  in 
his  employment,  it  was  error  to  instruct  the 
jury  that,  if  it  believed  that  defendant  uttered 
the  words  and  meant  to  charge  or  did  charge  a 
lack  of  inten-ity,  a  recovery  was  authorized,  as 
the  jury  were  not  lo  determine  his  intent  but 
whether  he  used  the  words  charged. 

[I^d.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  369;    Dec.  Dig.  «=»124 

7.  Libel  and  Slandeb  4=»38(4)— Evidence— 
Admissibilitt. 

In  an  action  for  slander,  evidence  of  what 
defendant  said  when  before  uie  grand  jnry  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  121 ;  Dec.  Dig.  «=>38(4).] 

Appeal  from  Circuit  Court,  Daviess 
County. 


Action  by  Hiram  Marfcsberry  against  James 
Wetr.  Judgmoit  for  defendant,  and  plaintiff 
appMls.  Reversed  and  remanded  for  new 
trial. 

W.  T.  Bills,  J.  J.  Sweeney,  and  litUe  & 
Slack,  all  of  Owensboro,  for  appellant  La 
Vega  Clements,  Louis  L  Iglelieart,  and  Clem- 
ents &  Clements,  all  of  Owensboro,  for  appel- 
lee. 

MILLER,  J.  In  this  suit  for  slander  hj 
Hiram  Marksberry  against  James  Wdr,  tliere 
was  a  verdict  and  judgment  tor  the  defend- 
ant    Marksberry  appeals. 

The  Green  River  Tobacco  Growers'  A»- 
sodatlan  Is  composed  of  tobacco  growers  in 
Kentuckyi  and  Indiana;  and,  through  the 
agency  of  this  association,  its  members  bare, 
for  many  years,  sold  their  crops  of  tobacco 
by  "pooOing"  them  with  the  association. 
Whenever  the  pooled  tobacco  was  sold.  It 
was  classified  and  graded  by  persons  skilled 
In  the  trade,  and  known  as  "graders"  who 
were  employed  and  paid  by  the  association. 
It  was  the  duty  of  a  grader  to  fairly  and 
honestly  grade  the  tobacco  for  the  sellers  so 
as  to  obtain  a  fair  and  just  price  according 
to  its  true  grade;  and  it  was  to  the  inter- 
est of  the  members  of  the  association  to  ob- 
tain the  highest  proper  grade  for  thoir  to- 
bacco, and  thereby  obtain  the  highest  price 
for  it.  On  the  contrary,  it  would  be  to  the 
interest  of  the  purchaser  to  obtain  the  low- 
est grade  of  the  same  tobacco,  and  thereby 
obtain  it  at  the  lowest  price. 

At  the  times  mentioned  ia  the  petition,  the 
American  Tobacco  Company  was  buying  to- 
bacco from  the  Green  River  Tobacco  Grow- 
ers' Association,  and  ottier  like  associations 
in  Kentucky  and  Indiana.  The  plalntlfl 
Marlcsberry  was  employed  by  the  Green  River 
Tobacco  Growers'  Association  as  a  "grader," 
at  a  salary  of  $100  per  month,  and  had  bem 
so  engaged  for  more  than  three  years  next 
preceding  January  1,  1914;  and  while  In 
this  service  he  was  engaged  in  gradlos  the 
tobacco  which  the  association  had  sold  to  the 
American  Tobacco  C!ompany.  The  petition 
alleged  that,  while  Marksberry  was  In  that 
service  and  while  the  association  was  de- 
livering its  tobacco  to  the  American  Tobacco 
Company,  the  defendant.  Weir,  fkUsely  and 
maliciously  said  that: 

"Hiram  Marksberry,  while  grading  totMCOo 
at  Rockport,  Ind.,  for  the  Green  River  Tobac- 
co Growers  Association,  received  $100  per 
month  from  the  Green  River  Tobacco  Growers' 
Association,  and  at  the  same  time  drew  $150 
per  month  from  the  American  Tobacco  Com- 
pany, and  that  he  could  prove  it*' 

And  that  Weir  further  said: 

"He  had  told  the  grand  jury  of  Daviess  coos- 
ty  that  Hiram  Marksbernr,  while  in  the  em- 
ploy of  the  Green  River  l\M>aoco  Growers*  As- 
sociation, grading  tobacco  at  Rockjiort,  the 
year  previous,  had  been  receiving  $5  per  day 
from  the  American  Tobacco  Company  as  its 
grader,  and  he  could  prove  it" 
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The  petition  fnither  alleged  that,  In  mak* 
lug  the  statements  attributed  to  him.  Weir 
meant  to  charge  that,  while  Marksberry  was 
employed  by  the  assoclatloa  and  receiving 
a  salary  from  It,  he  was  secretly  in  the  em- 
ployment of  the  American  IVtbacco  Company 
at  a  salary  of  $150  per  month,  or  |5  per  day, 
for  the  purpose  of  grading  said  tobacco  at 
the  lowest  grade  In  order  that  the  American 
Tobacco  Company  might  obtain  the  tobacco 
at  a  lower  price  than  Its  actual  value,  there- 
by diarglng  Marksberry  with  having  acted 
corruptly  and  dishonestly  In  the  performance 
of  his  duties  as  a  grader  for  the  Green  River 
Tobacco  Orowers'  Association,  and  that  he 
bad  accepted  a  bribe  to  betray  the  associa- 
tion that  had  employed  him.  An  amended 
petition  further  stated  that  plaintiff  was  at 
work  for  the  Green  River  Tobacco  Growers' 
Association  as  a  grader  of  tobacco,  at  the 
time  Weir  made  the  statements  complained 
of,  and  that  plaintiff  had  continued  to  fill 
said  occupation  of  grader  and  to  hold  him- 
self out  for  employment  as  a  grader,  ever 
since. 

The  answer  Is  a  traverse  of  the  petition. 

1.  Appellee  insists  that  the  Judgment 
should  be  affirmed,  because  the  alleged  scan- 
dalous language  la  not  actionable  in  the  ab- 
sence of  a  showing  of  special  damages,  which 
was  not  attempted. 

In  WiUlams  v.  Riddle,  146  Ky.  469, 140  S. 
W.  661,  36  U  B.  A.  (N.  S.)  974,  Ann.  Cob. 
1913B,  1151,  it  is  pointed  out  that  slanderous 
or  actionable  words  are  of  two  kinds:  (1) 
Those  that  are  actlcmable  in  themselves,  with- 
out proof  of  special  damage  or  injury;  and 
(2)  those  that  are  actionable  by  reason  of 
stMne  actual  or  special  damage  or  Injury  sas- 
tained  by  the  party  slandered.  And,  in  des- 
ignating the  class  of  words  falling  within 
tbe  first  class  as  words  actionable  per  se,  the 
court  in  Williams  v.  Riddle  made  the  five 
following  specifications:  (1)  Words,  falsely 
spoken,  imputing  the  commission  of  a  crime 
Involving  moral  turpitude,  for  which  the 
part7  might  be  indicted  and  punished;  (2) 
words  imputing  an  infectious  disease,  likely 
to  exclude  him  from  society;  (3)  words  Im- 
pating  unfitness  to  perform  the  duties  of  an 
office  or  employment;  (4)  words  prejudicing 
him  In  his  profession  or  trade;  and  .(6) 
words  tending  to  disinherit  him.  In  aU  oth- 
er cases,  spoken  words  are  either  not  actiona- 
ble at  all,  or  are  only  actionable  on  proof  of 
special  damage.  Axton-Flsher  Tobacco  Co.  v. 
Evening  Post  Co.,  160  Ky.  76,  188  S;  W; 
268,  U  B.  A.  1916E,  667. 

[1]  In  view  of  the  fact  that  Marksberry 
was  a  tobacco  grader  by  profession  or  trade, 
and  was  then  engaged  In  employment  of  that 
character,  It  would  seem  too  apparent  for 
serious  argument  that  be  brings  bis  case 
within  the  third  and  fourth  BpeclOcatl(His  of 
the  rule  above  announced.  Hargan  v.  Pur- 
dy,  88  Ky.  424,  20  S.  W.  432,  14  Ky.  Law  Rep. 
383;  rred  v.  Traylor,  115  Ky.  94,  72  S.  W. 
768.  24  Ky.  Law  Bep.  1906;    Spears  v.  Mc- 


Coy, 155  Ky.  1,  169  S.  W.  610,  49  L.  B.  A. 
(N.  B.)  1033.  l%e  words  alleged  were  action- 
able per  se,  because  they  prejudiced  Marks- 
berry in  his  profession  and  Imputed  to  him 
unfitness  to  perform  the  duties  of  his  em- 
ployment Nothing  could  be  more  injurious 
to  a  grader  in  the  service  of  the  tobacco  asr 
sedation  than  to  s^y  of  him  that  he  was  se- 
cretly the  paid  agent  of  tbe  American  Tobac- 
co Company  that  was  buying  tobacco  from 
the  association,  and  whose  Interest  in  the 
grading  of  the  tobacco  was  sharply  antago- 
nistic to  tbe  Interest  of  tbe  aseodatloa. 
While  an  Innuendo  cannot  enlarge  tbe  mean- 
ing of  the  words  spoken  beyond  their  ordi- 
nary use  and  understanding,  the  words  in 
this  case  needed  no  innuendo  or  Inducement 
to  carry  the  charge  of  dishonesty  against 
Marksberry  in  the  performance  of  his  duties 
to  his  employer.  Appellee's  motion  for  a  per- 
emptory instruction  was  properly  overruled. 

[2]  2.  For  a  reversal  It  Is  claimed  that 
the  court  erred  in  permitting  the  appel- 
lee and  his  witnesses,  over  appellant's  ob- 
jection, to  testify  that  they  bad  beard  neigh- 
borhood reports  and  rumors  to  the  effect  that 
appellant  was  guilty  of  the  charge  that  had 
been  made  by  the  appellee.  There  was  no 
error  here,  since  it  is  well  settled  In. this 
state  that,  although  It  is  no  JustificaticHi  to 
say  that  defendant  merely  repeated  what  be 
had  heard,  it  is  competent  for  the  defend- 
ant, in  an  action  of  this  character,  to  show, 
in  mitigation  of  damages,  that  the  rumor  was 
generally  known  in  the  neighborhood,  al- 
though he  win  not  be  permitted  to  show,  in. 
detail,  conversations  had  with  different  per- 
sons with  regard  to  the  alleged  rumor. 

In  the  early  case  of  Calloway  v.  Middle- 
ton,  2  A.  K.  Marsh.  373,  12  Am.  .Dec.  409, 
Chief  Justice  Boyle,  speaking  for  the  court, 
said: 

"It  is  perfectly  dear  that  the  previous  exist- 
ence of  the  slanderous  report,  or  the  general 
reputation  of  the  fact,  could  not  amount  to  a 
Justification  of  the  defendant  in  reiterating  the 
charge,  for  every  one  who  gives  cnrrenoy  to  a 
slanderous  report  becomes  responsible-  for  its 
truth ;  and  most  certainly  neither  general  re- 
port nor  general  reputation  is  admissible  evi- 
dence of  the  truth  of  a  particular  tact  But 
malice  is  the  gist  of  the  action  of  slander,  and 
the  degree  of^  responsibility  of  one  who  pub- 
lishes slqnderous  words  must  be  proportioned 
to  tbe  malignity  of  the  motives  with  which  b« 
is  actuated  in  maJung  the  publication.  What- 
ever therefore  tends  to  diminish  the  malignity 
of  the  person  who  utters  a  slander,  though  not 
evidence  of  its  truth,  most  lessen  the  degree  of 
his  responsibility;  and,  most  indisputably,  one 
who  only  gives  currency  to  a  report,  already  in 
existence,  cannot  be  guilty  of  the  same  degree 
of  malignity  as  one  who  is  the  prime  author  or 
oria^al  fabricator  of  the   slander. 

'^fbe  evidence,  therefore,  of  the  previous  ex- 
istence of  the  slanderous  report  in  question  in 
this  cam,  though  not  amonnting  to  a  justifica- 
tion of  the  defendant,  was  admissible  in  mitiga- 
tion of  damages.  The  weight  of  such  evidence, 
and  tbe  extent  to  which  it  should  operate  to 
mitigate  the  damages,  must  depend  upon  the 
circumstances  of  the  case,  and  on  matters  prop- 
erly and  exclusively  belonging  to  the  jury  to  de- 
termine, but  cannot  affect  the  question  of  its 
admissibility.  See  the  case  of  Kennedy,  ;r„Or<ig- 
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ory,  1  Bin.  [Pa.]  85,  and  the  case  of  Morria  y. 
Duane  [1  Bin.  (Pa.)]  90,  in  both  of  which  cases 
a  similar  question  occoned,  and  was  decided 
in  the  same  way." 

Hart  T.  Reed,  1  B.  Mon.  ITl,  85  Am.  Dec 
179 ;  Nicholson  v.  Rust,  52  S.  W.  933.  21  Ky. 
U.  Bep.  648;  Nicholson  v.  Merritt,  109  Ky. 
871,  59  S.  W.  25,  22  Ky.  Law  R^.  914;  Mor- 
gan T.  Lexington  Herald  Co.,  138  Ky.  637, 
128  S.  m  1064;  and  Reid  v.  Sun  Pabllshlng 
Co.,  158  Ky.  727,  166  8.  W.  245— are  to  the 
same  effect 

[3]  3.  Furthermore,  mitigating  facts  may 
be  shown  under  the  general  Issue,  because 
they  would  tend  to  negative  the  charge  of 
malice  and  define  the  extent  of  actoal  dam- 
ages done  to  the  plalntltF.  Hart  t.  Reed, 
supra ;   Nicholson  t.  Merritt,  supra. 

In  Nicholson  t.  Merritt,  supra,  the  court 
said : 

"The  court  pennitted  evidence  of  general  ru- 
mor of  the  pmintiff's  nnchastity  to  go  to  the 
jury,  and  gave  iostrnction  that  such  testimony 
should  be  considered  onlv  in  mitigation.  This 
was  done  under  a  general  denial  in  the  answer 
of  the  speaking  of  the  words,  and  in  this  respect 
the  case  at  bar  differs  from  the  two  cases  in 
which  the  same  appellant  was  plaintiff,  cited 
supra,  in  which  the  answer  admitted  the  speak- 
ing of  the  words,  but  pleaded  a  lack  of  ex- 
press malice  and  mitigating  circumstances.  At 
common  law  such  testimony  might  have  been 
introduced  under  the  general  issue.  Matthews 
V.  Davis,  4  Bibb,  173.  See,  also,  13  Enc.  PL 
&  Prac.  p.  71.  Our  Code  provision  (Civ.  Code 
Prac.  i  124)  which  permits  the  pleading  of 
mitigating  circumstances  in  connecnon  with  a 
plea  of  the  truth  of  the  alleged  libel  or  slander 
does  not  seem  to  as  to  have  changed  the  com- 
mon-law rule  in  this  respect,  and  we  think 
therefore  that  the  mitigating  circumstances 
might  properly  be  .shown  without  a  plea  setting 
them  forth." 

f4]  4.  The  fourth  Instruction,  however,  di- 
rected the  Jury  tliat  it  might  consider  these 
mmors  in  mitigation  of  any  punitive  dam- 
ages, but  that  it  conid  not  consider  them  in 
mitigation  of  compensatory  damages.  We  do 
not  understand  that  the  rule  admitting  proof 
of  this  character  should  be  confined  to  the 
mitigation  of  punitive  damages  alone.  It 
should  go  to  the  mitigation  of  damages  gen- 
erally; and,  in  limiting  its  effect,  as  it  did, 
the  fourth  instruction  was  erroneous,  al- 
though not  prejudicial  to  appellant.  We 
have  passed  upon  the  question,  however,  in 
view  of  the  possibility  of  another  triaL 

[S]  6.  By  the  first  Instruction  the  court  re- 
quired the  Jury  to  believe  the  words  were 
maliciously  spoken  before  they  could  find  for 
the  appellant;  and  of  this  he  complains,  in- 
sisting that  this  requirement  violated  the 
rule  laid  down  in  all  the  cases.  The  com- 
plaint is  well  foimded.  In  ordinary  slander 
the  question  of  malice  is  never  submitted  to 
the  Jury  except  as  to  the  amount  of  dam- 
ages.   Newell  on  Del  p.  845,  {  64. 

In  Beld  T.  Sun  Publishing  Co.,  168  Ky. 


732,  166  S.  W.  247,  the  rule  upon  this  sub- 
ject was  stated  as  follows: 

"The  general  rule  is  that,  where  the  pnbliea- 
tion  is  libelous  per  se,  the  law  presumes  malice 
and  authorisea  a  recovery  of  punitive  damagca. 
Tanner  v.  Stevenson,  188  Ky.  578  1128  STw. 
878],  30  L.  R.  A.  QI.  S.)  200;  Pennsylvania 
Iron  Works  Co.  t.  Henry  Vogt  Machine  Co., 
139  Ky.  497  [96  a  W.  661],  8  L.  R.  A.  (N.  S.) 
1023  [139  Am.  St.  Rep.  504,  29  Ky.  Law  Rep. 
8611. 

"It  is  not  necessary  that  the  publication  be 
made  malidottsly  in  order  to  authorise  a  re- 
covery of  punitive  damages.  'If,  as  a  matter  of 
fact,  the  words  published  were  false,  and  tended 
to  the  injury  of  plaintiff,  and  were  published 
recklessly,  even  without  special  ill  will,  defend- 
ant is  equally  guilty,  and  punitiva  damages  nuiy 
be  recovered.'  Courier-Journal  Co.  v.  Sailee, 
104  Ky.  344  [47  S.  W.  229,  20  Ky.  Law  Kep. 
6341. 

"It  must  follow  therefore  that,  it  the  words  be 
libelous  per  se,  it  is  error  for  the  instructions  to 
require  a  showing  of  malice,  in  order  to  recover 

Eunitive  damages,  since  the  malice  which   the 
iw  thus  implies  is  sufficient  to  authorise  sudi 
a  recovwy." 

Nicholson  V.  Merritt,  109  Ky.  369,  50  S.  W. 
25,  22  Ky.  Law  Bep.  914,  is  to  the  same  ef- 
fect 

[6]  6.  The  first  Instruction  farther  antbor- 
Iced  a  recovery  in  case  the  Jury  should  be- 
lieve from  the  evidence  that  the  defendant 
uttered  the  words  charged  in  the  petition, 
and  meant  thereby  to  charge,  and  did  charge, 
the  plaintiff  with  a  lack  of  integrity,  or  bav- 
ing  acted  corruptly  or  dishonestly  in  tbe 
performance  of  his  duties  as  a  grader,  and 
that  the  plaintiff  had  accepted  a  bribe.  In 
putting  this  qualification  upon  appellant's 
right  to  a  recovery,  the  first  instruction  was 
erroneous.  The  words  diarged  being  action- 
able per  se,  It  was  not  for  the  Jury  to  say 
what  the  defendant  meant  t^  making  tbe 
charge;  its  only  duty,  in  this  respect,  \ras 
to  say  whether  he  made  the  charge.  Tbe 
absence  of  actual  intent  to  injure  fumlsbea 
no  legal  excuse.  Newell's  Slander  ft  Libel, 
270,  275;  Nicholson  ▼.  Merritt,  67  S.  W.  6, 
28  Ky.  Law  Hep.  2281 ;   26  Cyc.  871. 

In  Triggs  y.  Sun  Printing  ft  Publldhlng 
Ass-n,  170  N.  Y.  144,  71  N.  B.  739,  66  I*  R.  A. 
612,  103  Am.  St  Bep.  841,  1  Ann.  Gas.  326, 
where  a  newspaper  stated  that  Prof.  Oscar 
Lovell  Triggs,  of  Chicago  University,  was  il- 
literate, uncultivated,  coarse,  and  vulgar, 
with  sensational,  absurd,  and  foolish  ideas, 
that  he  was  egotistical  and  conceited  in  tbe 
extreme,  and  made  himself  ridiculous  in  bis 
method  of  instruction,  and  by  bis  pnblle 
lectures,  and  that  be  was  unable  to  name 
his  baby  until  after  a  year  of  solemn  de- 
liberation. It  was  held  to  be  no  defense  tbat 
the  publication  was  made  in  Jest. 

[71  EiVidence  as  to  what  defendant  said 
when  he  testified  before  the  grand  Jury  was 
properly  excluded. 

For  the  errors  contained  in  the  first  in- 
struction, the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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BAT  T.  STATS.    (No.  4811.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  20, 
1916.    Rehearing  Denied  Jan.  17,  1917.) 

1.  Criminal  Law  «sg»461(3)— Stidbnob— Oor- 
CI.USION  or  Witness— Adxibsibilutt. 

A  witness  may  testify,  in  a  prosecution  for 
murder,  that  another  was  mad,  from  bis  tone 
of  voice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1041;   Dec.  Dig.  «=»461(8).] 

2.  Cbdunal  L<aw  «=»1091(4)— Afpkai^Bhx 
OF  Exceptions— StnnoiKHCT. 

A  bUl,  showing  that  accused  objected  when 
the  state  asked  one  of  its  witnesses  to  state  if 
he  heard  accused  say  anything  as  to  deceased, 
and  the  witness  answered  that  he  did  not  know 
whether  he  referred  to  deceased,  but  that  he 
said  if  he  did  not  get  him  to-night,  he  would  get 
him  to-morrow,  that  being  the  substance  of  the 
whole  of  the  bill,  except  the  objections  that  such 
evidence  failed  to  show  that  accused  was  talk- 
ing of  deceased  and  it  was  prejudicial  to  his 
righta,  is  insufficient  to  present  a  question  for 
review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  2816,  2831,  2832,  2931-2933; 
Dec.  Dig.  «=»1091(4).] 

3.  HouiciDS    «3»163@)— BTiDmfCi>— ADiassi- 

BIUTT. 

In  a  prosecution  for  murder,  it  was  proper 
to  exclude  questions  whether  deceased  did  not 
inqoire  where  he  could  get  whisky,  and  if  be  did 
not  drink  quite  a  lot  on  the  evening  of  the  mur- 
der. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  312-317;    Dec  Dig.  «=163(2).] 

4.  HoiaciDK  «=»163(2)  —  Dispoeinoir  ov  Db- 
CEASBD—EviDENCK— Remoteness. 

Thou^  witnesses  stated  that  they  got  ac- 
quainted with  deceased  IS  or  20  years  before, 
bnt  did  not  state  what  his  reputation  was  at 
that  time,  their  evidence  was  not  inadmiasibl* 
as  too  remote. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  M  312-817;   Dec.  Dig.  «=»ie3(2).] 

6.  Criminal  Law  *=>829(6)— Instbuotiorb— 

Provoking  DirFioULTT  —  Inbtbtjction  Al- 

beadt  Given. 

'  Where  the  court  submitted  self-defense  fully 
and  completely,  but  did  not  limit  the  defense  by 
reference  to  provoking  difficulty,  and  there  was 
no  objection  to  his  charge,  it  was  not  error  to 
refuse  a  special  charge  that  the  fact  that  accus- 
ed carried  his  razor  with  him  to  deceased's  wag- 
on did  not  abridge  his  right  of  self-defense. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec,  Dig.  «=>829(6).] 

6.  Cbimiwal  Law  «=9ll44(18)  —  Appeai  and 

Bbbob— Pkesumptions. 
Where  the  record  shows  that  on  motion  for 
new  trial  the  court  heard  evidence  as  to  newly 
discovered  testimony,  but  does  not  show  what 
the  evidence  was,  the  court,  on  appeal,  must  pre- 
snme  that  he  was  clearly  authorized  to  refuse 
new  trial. 

nSA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2901,  3036;  Dec.  Dig.  «=» 
1144(18).] 

Appeal  from  District  Ootirt,  Titos  County ; 
J.  A.  Ward,  Judge. 

Tom  Bay  waa  convicted  of  murder,  and 
be  appeals.    Affirmed. 


Jobn  A.  Ckrak  vid  T.  G.  Hntcblngs,  both  of 
Mt  Pleasant,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

FREENDBBOASTi  P.  J.  Appellant  was 
convicted  of  murder,  and  his  ptmlshment  as- 
sessed at  seven  years  in  the  penitentiary. 

Appellant  and  deceased  lived  near  neigh- 
bors and  had  been  friendly  until  Just  a  few 
days  before  appellant  killed  deceased.  The 
road  from  town  to  deceased's  passed  by  appel- 
lant's. In  going  from  town  home  deceased 
had  to  pass  along  this  road.  The  Sanders 
were  renters  of  deceased,  and  also  lived  near. 
A  few  days  before  the  klUlng  a  horse  of 
the  Sanders  had  died,  and  they  and  appel- 
lant hurled  it  in  a  brandi,  on  which  de- 
ceased had  a  sorghum  mill,  and  it  was  nec- 
essary for  him  to  use  the  water  from  this 
branch  in  connectloo  with  making  sorghnm 
The  dead  horse  greatly  polluted  the  water. 
Deceased  Instituted  a  criminal  prosecution 
against  the  Sanders  for  burying  said  horse 
where  they  did.  They  told  appellant  that 
deceased  had  also  prosectrted  him  for  the 
same  thing.  This  greatly  Incensed  appellant 
and  made  him  mad  at  deceased.  Appellant 
went  to  town  with  the  Sanders  on  Saturday 
evening  before  the  killing  that  night  The 
deceased  and  his  two  grown  sons  were  in 
town  also  that  evening.  Appellant  learned 
deceased  was  in  town,  and,  according  to  the 
state's  testimony,  hunted  him  np  and  had  a 
talk  with  him,  wherein  he  accused  deceased 
of  prosecuting  him  about  said  horse,  which 
deceased  denied.  As  a  matter  of  fact,  de- 
ceased had  not  prosecuted  him,  Imt  had  in- 
stituted criminal  proceedings  against  the 
Sanders.  At  this  time  appellant  cursed  de- 
ceased,  according  to  the  state's  'Witnesses, 

and  said  to  him:  "Ton  G d son  of  a 

b .  I  will  see  yon  to-night" — and,  it  seems, 

had  his  open  knife  in  his  hand  at  the  time. 
Thereupon  one  of  the  Sanders  who  was  with 
him  told  him  not  to  do  that,  and  he  desisted. 
Another  state's  witness.  In  substance,  testi- 
fied that  appellant  on  this  occasion  said:  "If  I 
don't  get  him  to-night  or  this  evening,  I  will 
get  him  to-morrow."  Soon  afterwards,  and 
before  night,  appellant  went  home.  Deceased 
and  his  two  sons  did  not  leave  town  for 
home  until  night  The  state's  witnesses  tes- 
tified that  as  deceased  and  they  were  pass- 
ing appellant's  house  going  home  that  night, 
appellant  hailed  deceased,  had  him  to  stop, 
stating  he  wanted  to  see  him.  He  got  his 
razor  out  of  his  trunk  at  the  time,  and  took 
it  with  him  when  he  went  down  to  see  de- 
ceased. That  appellant  again  accused  de- 
ceased of  prosecuting  him  about  said  horse, 
which  deceased  denied;  and  tbat,  without 
deceased  doing  anything,  appellant  put  one 
foot  up  on  the  hub  of  the  wagon,  got  up, 
caught  deceased  with  his  left  hand,  and  with 
his  right  cut  deceased's  throat  from  ear  to 
ear  with  the  razor,  from  which  deceased  died 
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In  a  few  iulniite&  Deceased's  wagon  then 
went  on  home.  AppeUant  returned  to  his 
house,  waited  a  few'  mlnntes,  went  to  the 
Sanders',  and  In  going  threw  away  his  razor. 
He  had  the  Sanders  to  telephone  for  the 
sheriet  to  come  and  get  him.  According  to 
the  appellant  and  his  wife  and  mother's  tes- 
timony, deceased  called  appellant  out  to  his 
wagon,  stating  that  he  wanted  to  see  him, 
and  appellant  acted  and  cut  deceased's  throat 
in  self-defense.  His  self-defense  was  submit- 
ted fully  In  the  court's  charge  to  the  Jury, 
and,  with  amp>le  evidence  to  sustain  the  find- 
ing, the  Jury  found  against  him  on  this  is- 
sue. 

[1]  Appellant  has  several  bills  of  excep- 
tions to. the  admission  and  exclusion  of  very 
brief  portions  of  testimony.  It  Is  unneces- 
sary to  take  them  up  separately.  A  witness 
may  testify  that  another  was  mad,  from  Ills 
tone  of  voice.    1  Branch's  An.  P.  C.  pp.  73, 74. 

[2]  Appellant  has  a  bill  showing  he  object- 
ed when  the  state  asked  one  of  its  witnesses 
to  state  to  the  Jury:  "If  you  heard  him  say 
anything  4n  reference  to  Mr.  Daniels,  tell 
wliat  It  was."  To  which  question  and  an- 
swer he  objected,  and  the  witness  answered: 

"Well,  sir,  I  don't  know  If  it  was  Mr.  Daniels 
he  was  talking  about  or  not;  but  I  heard  him 
say  that  if  he  didn't  get  him  to-night  or  this  eve- 
ning, he  would  get  him  to-morrow." 

This  1b,  In  substance,  the  whole  of  the  bill, 
except  his  objections,  which  were  because 
same  did  not  show  that  the  defendant  was 
talking  about  deceased,  and  it  was  prejudicial 
to  his  rights  and  Inadmissible.  The  state 
objects  to  the  consideration  of  this  bill  be- 
cause it  is  wholly  insufiident  under  the  long 
and  well-established  rules  announced  and 
adhered  tp  by  this  court  to  authorize  its 
review.  The  state's  contention  is  correct. 
James  v.  State,  63  Tex.  Cr.  R.  76,  138  S.  W. 
612;  Conger  v.  State,  63  Tez.  Cr.  R.  312, 
140  S.  W.  1112;  Ortiz  v.  State,  68  Tex.  Cr. 
R.  628,  151  S.  W.  1056;  Best  v.  State,  72 
Tex.  Cr.  R.  201,  164  S.  W.  996;  1  Branch's 
An.  P.  C.  p.  134,  where  he  collates  a  very 
large  number  of  ctises.  All  the  circumstanc- 
es and  testimony  satisfactorily  show  that 
appellant's  said  statement  bad  reference  to 
deceased  and  to  no  one  else.  Howe  v.  State, 
177  S.  W.  498,  and  Hilea  t.  State,  78  Tex. 
Cr.  R.  21,  163  S.  W.  717,  and  cases  therein 
cited. 

[3]  Appellant  has  several  other  very  meag- 
er and  Insufficient  bills,  wherein  he  complains 
that  the  court  sustained  the  state's  objection 
when  he  asked  several  witnesses  If  deceased, 
on  the  evening  when  he  was  in  town,  did 
not  inquire  of  them  where  he  could  get  some 
whisky,  and  if  deceased  did  not  drink  quite 
a  lot  The  court's  action  was  correct  in  all 
these  matters. 

[4]  AppeUant  introduced  several  witnesses, 
who  testified  to  deceased's  bad  reputation  as 
a  violent,  quarrelsome,  and  dangerous  man, 
going  back  In  that  respect,  it  seems,  some 
15  or  16  years.    The  state  on  tills  point  in- 


troduced among  others,  two  witnesses.  Ap- 
pellant's UUs  complain  of  the  testimony  of 
these  two  witnesses.  The  biU  shows,  how- 
ever, that  in  answer  to  questions,  they  stated 
that  they  got  acquainted  with  him  15  to  20 
or  more  years  before  the  killing,  but  neither 
bill  shows  that  either  of  said  witnesses  tes- 
tified what  deceased's  reputation  was  at  tliat 
time.    Hence  they  present  no  error. 

[5]  The  court,  as  stated,  submitted  appel- 
lant's claimed  self-defenae  in  a  full  and  com- 
plete charge,  to  wbUdi  there  was  no  objection^ 
and  without  In  any  way  charging  on  pro- 
voking the  difficulty,  or  otherwise  limitlnis 
his  said  defense.  The  court,  therefore,  did 
not  err  in  refusing  to  give  his  special  charge, 
to  the  effect  that  he  had  a  ri^t  to  get  his 
razor  and  carry  It  with  him  to  deceased's 
wagon  at  the  time  be  killed  deceased,  and 
that  so  doing  in  no  way  abridged  his  right 
of  self-defense.  Willlford  v.  State,  88  Tex. 
Cr.  R.  396,  42  S.  W.  972;  Harrelson  v.  State, 
60  Tex.  Cr.  R.  539,  132  S.  W.  783;  Holmes 
V.  State,  69  Tex.  Cr.  R.  688,  165  S.  W.  205 ; 
Fox  V.  State,  71  Tex.  Cr.  R.  322,  158  S.  W. 
1141;  Strickland  v.  State,  71  Tex.  Cr.  R. 
686,  161  S.  W.  110;  Carey  v.  State,  74  Ttex. 
Or.  R.  117,  167  S.  W.  366;  Ford  v.  State. 
177  S.  W.  1176;  and  the  cases  of  Crlppen  v. 
State,  189  S.  W.  496,  and  Marshall  v.  State, 
189  S.  W.  499,  recently  decided,  bnt  not  yet 
officially  reported.  The  argument  of  the  dis- 
trict attorney  was  strictly  based  iq)on  the 
testimony  of  the  case,  and  he  had  the  right 
to  base  his  argument  thereon. 

[S]  Appellant  In  his  motion  for  new  trial 
alleged  some  newly  discovered  testimony. 
The  record  shows  that  when  the  court  heard 
the  motion  for  new  trial  he  heard  evidence 
an  this  point.  What  that  evidence  was  is 
in  no  way  shown  in  this  record.  Hence,  un- 
der aU  the  authorities,  this  court  must  pre- 
sume that  the  Judge  was  clearly  authorised 
to  rei^se  a  new  trial  on  that  ground.  See 
the  cases  collated  in  Oraham  v.  State,  78 
Tex.  Or.  R.  28, 163  S.  W.  726,  and  1  Branch's 
An.  P.  O.  p.  807. 

There  is  no  reversible  error  presented  In 
this  case,  and  tlie  Judgment  is  affirmed. 


WBLLS  V.  STATE].    (No.  4307.) 

(Court  of  Oiminal  Appeals  of  Texas.    l~>ee.  IS. 
1916.) 

Appeal  from  District  Court,  Burnet  Ooon^: 
N.  T.  Stubbs.  Judge. 

D.  W.  Wella  was  convicted  of  cattle  theft, 
and  he  appeals.     Affirmed. 

C.  0.  McDonald,  Aaat.  Atty.  Qm^  for  the 
State. 

DAVIDSON,  J.  The  record  is  before  us  with- 
out a  statement  of  facts  or  bill  at  ezceptioBit. 
NolSiing  in  the  record  can  be  reviewed,  in  the 
absence  of  ezceptionB  and  the  facta.  'The  con- 
viction of  appellant  for  cattle  theft  will  there- 
fore 1>e  affirmed. 


HARFEOl,  J„  aUwnt. 
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MANICCHIA  T.   STATE.     (No.  4828.) 
(Court  of  Crimmal  Appeals  of  Texas.    Dec.  27, 

»ie.) 

Appeal  from  Criminal  District  Ciourt,  Dallas 
CouDty;    R.  B.  Seay,  Judge. 

Lee  Manicchia  was  convicted  of  aggrayated 
assault,  and  be  appeals.  Rerersed  and  re- 
manded. 

C.  C.  McDonald,  AssL  Attr.  Gea.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of  ag^ 
gravated  assault,  and  his  punishment  assessed 
at  a  fine  of  $25. 

Appellant  was  tried  in  the  criminal  district 
court  of  Dallas  county;  a  jury  of  12  men  being 
impaneled.  Tlie  rerdict  was  returned  by  11  of 
the  jurors— one  of  the  jurors,  J.  R.  Bell,  refus- 
inx  to  concur  in  or  sign  the  verdict.  This  ques- 
tion was  recendy  before  tSiis  court  in  Cortone- 
Ua  V.  State,  ISJ  S.  W.  139,  and  Renfro  v. 
State,  189  S.  W.  137;  and  for  the  reasons 
stated  in  these  cases  this  case  must  be  reversed 
and  remanded. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 


FREEMAN  v.  .STATE.     CNo.  4321.) 
(Gonrt  of  Otiminal  Appeals  of  Texas.    Dec.  27, 

feie.) 

Appeal  from  District  Court,  Oalvaston  Coun- 
ty;   Clay  S.  Briggs,  Judge. 

Oscar  Freeman  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
Stat*.    • 

DAVIDSON,  J.  From  a  cravlction  for  as- 
sault to  murder  appellant  has  appealed  to  this 
court. 

The  record  contains  neither  a  statement  of 
facts  nor  bill  of  exceptions :  nor  does  it  contain 
a  motion  for  new  trial.  As  the  record  is  pre- 
aented,  there  is  nothing  to  review,  and  t!he 
jndgment  is  ordered  to  Se  affirmed. 


FIRST  STATE  BANK  OF  TBAGUB  t, 
HARE  et  al.    (No.  7664.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Dec.  0,  1016.) 

1.  BnxS  AND    NOTXS   «=»49— ACOOMMODATIOK 

Maksb— RiQHT  TO  Rescind. 
An  accommodation  maker  of  a  note  had  the 
right,  at  any  time  before  the  payee  bank  ad- 
vanced money  thereon,  to  withdraw  from  and 
rescind  tiis   engagement   evidenced   thereby. 

[Ed.   Note. — For  other   cases,   see  Bills   and 
Notes,  Cent.  Dig.  {  66;   Dec.  Dig.  <3=349.] 

2.  Bnxs  AND  Notes  <S=>52  —  Releabs— Er- 

VEOT  ON  COSURETT. 

Where  one  of  two  accommodation  makers 
of  a  note  before  the  payee  bank  had  advanced 
money  thereon  notified  the  bank  that  he  desired 
to  withdraw  from  the  note,  he  did  not  become 
a  cosurety  upon  the  note,  and  his  release  did 
not  release  Uie  other  accommodation  maker. 

[Bd.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  {  71;'  Dec.  Dig.  «=»52.] 
8.  Pbincifal   and    Sttrety   «=>196   —   Dis- 

OHABOK  OV  StJKETT— KfFEOT  ON  COSTTRBTT. 

The  release  of  one  of  two  accommodation 
makers  on  a  note  after  he  had  become  a  co- 
surety  would   not  release  the  other   accommo 


datlon  maker,  as  it  would  in  no  manner  Impair 
his  right  ot  contribution. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  624-626;  Dec.  Dig.  <S=> 
19S.] 

Appeal  from  Limestone  County  C!ourt;  G. 
W.  Fryer,  Judge. 

Action  by  the  First  State  Baidi  of  Teague 
against  B.  P.  Hare  and  others.  BYom  a 
Judgment  for  plaintiff  against  named  defend- 
ant, but  Cor  the  other  defendants,  plaintiff 
appeals.  Reformed  by  rendering  Judgment 
against  defendant  3.  B.  Zbomaa,  and  as  re- 
formed affirmed. 

See,  also,  1S2  S.  W.  501. 

D.  T.  Garth,  of  Teague,  for  appellant. 

RASBDRT,  J.  Appellant  sued  appellees. 
Hare,  Thomas,  and  Stewart,  upon  their  Joint 
and  several  promissory  note.  There  was 
Jury  trial.  Verdict  was  for  appellant  against 
Hare  and  in  favor  of  Thomas  and  Stewart 
Judgment  was  in  accordance  with  the  ver- 
dict, from  which  appellant  prosecutes  this 
appeal. 

The  following  facts  in  support  of  the  ver- 
dict of  the  Jury  are  deducible  from  the  evi- 
dence: On  May  22,  1909,  R.  P.  Hare,  J.  R. 
Thomas,  and  W.  F.  Stewart,  each  as  princi- 
pal, signed  a  promissory  note  in  usual  form 
by  which  they  agreed  Jointly  and  severally 
to  pay  to  the  order  of  appellant  $200,  With 
Interest  and  attorney's  fees,  etc.  Other  pro- 
visions onnscessary  to  detail  were  part  of 
the  note.  The  note  was  first  signed  by  Hare. 
He  then  requested  Thomas  to  sign,  which 
Thomas  did  unconditionally.  He  next  re- 
quested Stewart  to  sign,  which  he  also  did 
unconditionally.  While  both  Thomas  and 
Stewart  signed  the  note  unconditionally  and 
it  recited  they  were  principals,  they  were  in 
fact  accommodation  makers.  Within  an 
hour  or  two  after  signing  the  note  Stewart 
called  at  the  bank,  and  inquired  of  the  pres- 
ident if  any  money  had  been  advanced  Hare 
on  the  note.  Being  informed  that  none  had, 
he  advised  the  president  that  he  desired  to 
withdraw  from  the  note  and  not  to  advance 
any  money  thereon  on  his  signature.  The 
president  agreed  not  to  do  so.  On  the  same 
day,  at  about  3  o'clock  in  the  afternoon, 
Stewart  informed  Thomas  of  what  he  had 
done.  Immediately  thereafter  Thomas  com- 
municated with  the  president  of  the  bank  by 
telephone  that  he  would  also  not  be  bound 
on  the  note.  He  was  told  by  the  president 
of  the  bank  that  the  bank  had  advanced  the 
money.  When  Thomas  signed  the  note  he 
was  not  informed  that  Stewart  was  to  sign, 
nor  did  he  sign  on  condition  that  Stewart 
would  sign.  After  several  extensions  of  the 
note  appellant  filed  suit  on  same  against 
Hare,  Thomas,  and  Stewart,  with  the  result 
stated. 

It  is  proper  to  state  that  the  president  of 
the  bank,  with  whom  Stewart  and  Thomas 
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bad  their  intervlewB,  tesUfled  that  he  had 
no  recollection  of  the  matters  about  which 
each  testified.  It  Is  also  necessary  to  state 
that  the  amount  of  the  principal  Is  not 
shown  In  the  copy  of  the  note  copied  In  the 
statement  of  facts,  but  all  the  witnesses  tes- 
tify it  was  originally  for  $200,  and  we  as- 
sume such  to  be  true. 

[1]  The  trial  judge  Instructed  the  Jury  It 
appellant  released  Stewart  upon  the  note, 
without  the  knowledge  and  consent  of  Thom- 
as, that  then  they  should  return  verdict  for 
ThoMias.  The  action  of  the  court  In  that 
respect  Is  the  single  Issue  presented  by  the 
record.  Stewart,  being  an  accommodation 
maker,  had  the  right,  at  any  time  before  the 
note  passed  Into  the  hands  of  a  holder  for 
yalue,  to  withdraw  from  and  rescind  his 
engagement  evidenced  thereby.  Appellant, 
the  evidence  shows,  had  paid  no  money  there- 
on when  Stewart  notified  Its  president  he 
would  not  be  bound,  and  hence  was  not  a 
holder  for  value. 

It]  Appellee  Thomas,  who  has  not  favored 
us  with  brief,  but  as  Indicated  by  his  plead- 
ing in  the  court  below,  maintained  further 
that  when  Stewart  withdrew  from  the  note 
It  had  the  effect  of  releasing  him  as  welL 
Such  also  was  the  opinion  of  the  trial  judge. 
It  may  be  that,  nothing  more  being  if^oWn, 
the  release  of  one  joint  maker  after  delivery 
of  a  note  for  value  would  also  release  other 
joint  makers,  but  we  c<H>clude  that  such  a 
case  was  not  presented  upon  trial  of  this 
cause,  and  that  it  Is  not  necessary  to  decide 
that  question.  The  pleading  and  proof  here 
show  that  both  Thomas  and  Stewart  were 
in  fact  sureties,  and  had  the  consequent 
rij^t,  as  we  have  indicated,  to  withdraw 
from  the  obligation  at  any  time  before  ap- 
pellaBt  advanced  the  money  thereon.  This 
Stewart  did.     Thomas,  however,  according 


to  his  testimony,  did  not  notify  the  bank  of 
his  intention  to  withdraw  until  the  money 
was  advanced  on  the  note,  and  as  a  conse- 
quence he  was  not  released  unless  his  oUi- 
gatlon  was  In  some  way  dependent  upon  that 
of  Stewart  Such  does  not  appear  to  be  true, 
since  he  testified  that  he  signed  the  note  un- 
conditionally ;  that  is,  he  did  not  sign  it  on 
condition  that  Stewart  wtnild  also  etga. 
Thus  when  the  hank  advanced  Hare  the 
money  after  Stewart  had  withdrawn  from 
the  note,  such  act  did  not  impose  upon  Thom- 
as any  greater  obligation  than  be  originally 
undertook,  but  left  his  obligation  predsdr 
as  it  was.  No  question  of  cosureties  and 
their  consequent  right  of  contribution  arises, 
for  the  reason  that  Stewart  withdrew  from 
the  note  before  he  ever  became  a  cosurety. 

[3]  Bven  had  Stewart  become  In  law  a  C30- 
snrety,  his  release  would  not  release  Thom- 
as, since  it  would  have  in  no  manner  Im- 
paired any  right  of  contribution.  Bridges 
v.  Phillips,  IT  Tfex.  128;  Mcllhenny  v.  Blum, 
68  Tex.  197,  4  S.  W.  367;  CUfton  v.  Foster. 
20  S.  W.  1005 ;  Merchants'  Nat  Bank  v.  Mc- 
Annlty,  31  S.  W.  1091.  Etowever,  we  are  not 
to  be  understood  as  holding  that  Stewart 
was  a  cosurety  of  Thomas.  The  appellant 
having  been  notified  by  Stewart  an  appar- 
ent joint  maker,  that  he  was  in  f^ct  a  snre- 
ty  and  desired  to  withdraw  from  the  note, 
and  the  appellant  having,  with  such  notioe, 
advanced  the  money  on  the  note,  tl]e  trial 
court  properly  went  into  the  real  contract  of 
the  several  parties;  and.  It  having  develop- 
ed that  the  money  was  advanced  in  compli- 
ance with  Thomas'  contract  we  conclude 
he  Is  bound  thereon.  Accordingly,  it  becomes 
our  duty  to  reform  the  judginent  so  that  ap- 
pellee Thomas  shall  be  bound  for  the  amount 
of  the  note,  interest  and  attorney's  fee. 

As  reformed,  the  judgmrait  is  afllrmed. 
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TTLBR  et  al  T.  McOHBSNET.    (No.  024.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Dec.  7,  1816.     Rehearing.  Denied 

Jan.  11.  1917.) 

1.  Pabtnkbship  «=>336<2)  —  Suit  fob  Disso- 

tUTlON  AND  AoCOTJNTINa — EVIDENCE. 

In  a  partner's  suit  for  dissolution  and  ac- 
counting, the  oonrt  properly  refused  to  permit 
defendants  to  offer  in  evidence  a  trial  balance 
made  from  the  firm's  books,  which  would  simply 
show  that  the  hooka  were  in  balance  or  out  of 
balance,  and  would  not  properly  show  net  prof- 
its. 

[ESd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Die.  i  797;  Dee.  Di«.  «b>336(2).] 

2.  Appeal  and  Bbxob  «3>926(4)— Biix  or  Ex- 
ceptions—Exclusion  or  BVIDBNOE  — Pbb- 
sincPTioN. 

On  appeal  In  a  partner's  suit  for  dissolution 
and  accounting,  where  defendants'  bill  of  excep- 
tiona,  to  the  court's  refusal  to  permit  them  to 
offer  In  evidence  a  trial  balance  made  from  the 
books  of  the  firm,  fails  to  incorporate  the  trial 
balance,  the  Court  of  Appeals  cannot  presume 
that  it  would  have  thrown  any  light  on  the 
•nbject-matter  of  the  InQuiry,  the  net  profits  of 
the  firm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2899;  Dec  Dig.  «sa926(4).] 

3.  BtIDBMOB   «=>26ft-C0NVEBaATI0I(   OUTSIDJt 

Hkabinq  or  Pabtt. 
A  conversation  between  third  parties,  out- 
aide  the  hearing  of  plaintiff,  ordinarily  would 
not  be  admissible  In  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1061,  10S2,  1064-10:S6,  lOCW- 
1000;  Dec.  Dig.  <S=>266.] 

4.  Pabtnkbsrif  «=:»32S(2)— Suit  iub  Disso- 

I.UnON     AND     ACCOUNTINO— BVIDKNOB— MA- 
TKBIALITT. 

In  suit  for  dissolution  and  accounting  'by  a 
jmrtner,  testimony  as  to  a  conversation  between 
a  witness  and  the  federal  district  attorney,  who 
came  to  investigate  the  firm's  mode  of  doing  bust 
ness,  and  who  informed  the  partners  that  they 
must  do  certain  things  to  free  themselves  from 
liability  to  prosecution,  was  immaterial  to  any 
issue. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  780;  Dec.  Dig.  «s>S28(2).] 

5.  SlviDENOB  4s9471fi2)— Conclusion  or  Fact. 

In  a  partner's  suit  for  dissolution  and  ac- 
counting, where  all  the  books  of  the  firm  were 
offered  in  evidence,  and  the  court  permitted 
plaintiff,  who  was  a  bookkeeper,  and  other  book- 
keepers, and  also  a  defendant  on  behalf  of  de- 
fendants, to  explain  the  purpose  of  each  and  ev- 
ery book,  and  to  explain  the  accounts  kept 
therein,  the  court  properly  excluded  a  general 
question  to  a  defendant  as  to  what  books  he 
went  to  for  a  true  criterion  and  guide  as  to  ac- 
tual cash  received  and  paid  out. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2160;   Dec.  Dig.  «=»471(2).] 

6.  Appeal  and  Ebbob  «s»282(^  —  Rbsbbta- 
TioN  or  Obounds  or  Review  —  Objkctioh 
TO  Testimony. 

Where  the  bill  of  exception  to  the  admission 
of  testimony  shows  that  the  objection  thereto 
urged  in  the  trial  court  was  entirely  different 
from  the  objection  urged  in  the  brief,  the  assign^ 
ment  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1430,  1431 ;  Dec.  Dig.  ^=o 
232(2).] 


7.  TbIAL  «3>20O(1)— InsiBiroTioiw— Rbqttestb 
—Repetition. 
Where  a  phase  of  the  case  Is  sufficiently  cov- 
ered by  the  court's  charge,  the  refusal  of  a  re- 
quested special  charge  on  the  matter  is  not  er- 


[Ed.  Note.— For  other  cwNe,  see  Trial,  Cent 
Dig.  i  651;  Dec.  Dig.  «=9260(1).] 

8.  Appeal  and  Ebbob  «=>106S(5)— Habmlbss 
Ebbob— Refusal  to  Ceabgg. 

In  a  partner's  suit  for  dissolution  and  ac- 
counting, where  the  jury  found  a  charge  against 
plaintiff  for  the  actual  cost  of  doing  the  cleri- 
cal work  he  was  supposed  to  do  under  the  part- 
nership agreement,  the  refusal  to  defendants  of 
a  requested  special  charge,  instructing  that  if 
plaintiff  voluntarily  left  the  firm's  office,  and, 
under  the  artides  of  partneraUp,  he  was  to  keep 
the  books  of  the  compajiy,  and,  by  reason  of  his 
faUure  to  do  so,  it  became  necessary  to  have 
the  same  done,  plaintiff  was  chargeable  with 
the  amount  expended,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «es>106S(6);  Trial,  Cent  Dig. 
1476.] 

9.  Pabtnebshzp    «s>SSS— Acoountino— Indi> 

tidual  Expenses  or  Pabtnebs. 
In  a  partner's  suit  for  dissolution  and  ac- 
counting, two  cash  items,  one  representing  at- 
torney's fees  paid  for  answering  in  a  garnish- 
ment suit  Bgainat  defendant  partners  individual- 
ly, and  the  other  representing  traveling  ex- 
penses of  a  defendant  on  his  individual  business, 
were  not  chargeable  against  partnership  funds. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  792-796;  Dec.  Dig.  «e»38S.] 

10.  Pabtnebship    «s>842— Aocountino— Sdt- 
noiBNCT  or  Vebdiot— Cdbtaintt. 

Verdict  for  plaintifl  for  a  third  Interest  of 
the  T««lty  and  personalty  of  the  firm,  and  for  a 
fourth  interest  In  the  total  net  profits,  found  to 
be  $19,631.30,  subject  to  a  deduction  against 
him  of  $700.90,  waa  not  insufficient  as  vague 
and  indefinite. 

[EU.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  K  810,  812;  Dec.  Dig.  «=>342.] 

Appeal  from  District  Court,  Reeves  Coun- 
ty;  S.  3.  Isaacks,  Judge. 

Salt  by  A.  S.  McCbeaney  against  J.  L. 
^ler  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Judgment  af- 
firmed. 

G.  H.  Oolp,  of  Gainesville,  Jno.  B.  Howard, 
of  Pecos,  and  E.  O.  Canon,  of  Waco,  for  ap- 
pellants.   Clay  Cooke,  of  Pecos,  for  appellee. 

HIGGINS,  J.  McChesney  brought  this 
&ult  to  dissolve  the  partnership  theretofbre 
existing  between  himself  and  appellants,  J.  L. 
and  R.  P.  Tyler,  doing  business  under  the 
firm  name  of  Southern  Land  Development 
Company;  McChesney  having  a  one-fourth 
Interest  in  the  firm,  the  appellants  Jointly 
owning  the  other  three-fourths  interest  there- 
in. The  appointment  of  a  receiver  and  an 
accounting  of  the  partnership  affairs  was  al- 
so sought. 

The  Southern  Land  Deyel<q;»ment  (Company 
was  originally  organized  by  McOiesney, 
Brooke  Smith,  and  the  Tylers;  each  having 
a  fourth  interest  therein.  Its  business  was 
to  cat  Into  town  lots  certain  acreage  prop- 
erty and  sell  same.    Subsequent  to  its  organ- 
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imtlon,  J.  li.  l^ler  acquired  tbe  Smitb  In- 
terest The  books  of  the  partnership  con- 
sist of  a  ledger  and  a  contract  register.  The 
contract  register  contained  the  accounts  of 
the  various  purchasers  of  lots  from  the  com- 
pany. In  it  would  be  entered  the  name  of  the 
purcha&er,  his  address,  number  of  contract, 
tinA  payments  made  by  him.  The  lots  were 
sold  on  payment  of  $10'  cash  and  $10  per 
month  until  $170  had  been  paid.  The  regis- 
ter also  showed  the  amount  of  agent's  com- 
mL<i8ions  paid  out  of  each  purcliase.  This 
was  the  only  record  the  company  had  with 
its  customers  and  agents,  and  It  was  testi- 
fied to  by  all  parties  that  it  was  correct; 
none  of  such  accounts  being  in  the  ledger 
proper.  The  ledger  proper  showed  other 
accounts,  viz.  the  accounts  of  tbe  individual 
partners,  interest  and  discount  account, 
furniture  and  fixture  account,  expense  ac- 
count, real  estate  ac-count,  and  other  Items 
out&lde  the  sale  of  lots,  which,  as  stated 
above,  were  shown  ouly  in  the  contract  regis- 
ter. Both  the  contract  register,  showing 
said  receipts,  and  the  ledger,  showing  all 
other  accounts,  were  offered  In  evidence. 
The  totals  of  the  various  accounts  are  testi- 
fied to  and  are  not  disputed,  and  a  summary 
thereof  appears-  in  the  statement  of  facts 
and  is  taken  as  correct  by  the  parties. 

The  items  of  tbe  accounts  disputed  by 
McGhesney  were  numerous,  bat  on  the  proof 
only  a  few  were  considered.  First,  McChes- 
ney  claimed  that  $5,888  paid  by  the  firm  to 
the  Tylers  as  bonus  on  land  conveyed  by 
them  to  the  firm  was  excessive.  Another 
disputed  item  was  the  charge  of  $1,400 
against  McCbesney  which  was  charged  to 
mm  as  expense  for  clerical  hire  after  the 
dispute  between  the  parties  arose  and  Mc- 
Cbesney left  the  office  and  a  clerk  was  hired 
to  do  the  clerical  work  which  he  had  been 
doing.  Another  Item  was  $250  paid  to  attor- 
neys for  answering  in  a  garnishment  suit 
at  Brownwood,  Tex.  An  item  of  $50  paid  to 
one  Walter  Browning,  and  another  Item  of 
$83.70  paid  to  J.  L.  Tyler  for  traveUng  ex- 
penses. All  of  the  witnesses  testified  to  the 
total  amounts  of  the  various  accounts  in 
tbe  ledger,  and  their  testimony  is  not  in  con- 
flict; but  none  of  the  witnesses  testified  to 
the  receipts  as  shown  by  the  contract  regis- 
ter except  McChesney,  and  his  testimony  is 
not  disputed. 

It  appears  that  the  defendants  were  at- 
tempting to  settle  upon  the  basis  of  the 
amount  of  money  that  the  firm  had  in  bank, 
rather  than  upon  the  basis  of  the  receipts 
shown  by  the  contract  register.  The  real 
issue  between  the  parties  was  as  to  the  total 
receipts  of  the  partnership,  there  being  no 
dispute  as  to  the  amount  of  disbursements 
except  tbe  above  items  particularly  mentloa- 
ed,  and  appellants  claim  that  the  amount  in 
bank  showed  the  correct  net  receipts,  while 
McChesney  claimed  that  the  contract  regis- 
ter showed  vastly  more  receipts  than  were 
accounted  for  by  tbe  cash  In  bank  and  tbe 


total  disbursements  as  ahown  by  tbe  ledger; 
there  being  a  variance  of  $11,000  or  more. 
Tbe  Jury  returned  a  verdict  in  favor  of  Mc- 
Chesney for  a  one-fourth  interest  in  the  real 
and  personal  property  of  the  firm,  a  one- 
fourth  interest  in  the  net  profits  wbich  It 
found  to  be  $16,958.30.  They  further  found 
the  difTerence  between  the  cash  market  value 
of  the  real  estate  sold  to  the  firm  and  the 
amount  they  received  from  the  firm  for  the 
same  to  be  $2,673,  which  they  added  to  tbe 
net  profif.s,  making  a  total  net  profit  of  $19,- 
631.30.  One-fourth  of  this  amount,  to  wit, 
$4,907.82,  was  due  McCbesney,  from  wbicb 
they  deducted  a  charge  against  McChesney 
of  $709.90,  leaving  the  net  amount  due  him 
to  be  $4,197.92,  which  amount  they  found 
for  him,  and  for  which  amount  judgment  was 
rendered  in  his  favor,  together  with  a  one- 
fourth  interest  in  the  real  and  personal 
property  of  the  firm. 

[1]  Error  is  first  assigned  to  the  court's 
refusal  to  permit  appellants  to  offer  In  evi- 
dence a  trial  balance  made  from  tbe  tiooks 
of  the  company.  In  this'  there  was  no  error. 
Tbe  issue  to  be  determined  was  the  net  prof- 
its of  the  partnership.  A  trial  balance  would 
not  show  this.  A  trial  balance  simply  sbowg 
that  the  books  are  in  balance  or  oat  of  bal- 
ance as  the  case  may  be.  It  would  not  prop- 
erly show  net  profits.  The  proper  way  to  ob- 
tain the  amount  of  tbe  net  profits'  was  to  as- 
certain the  company's  gross  receipts  and 
deduct  therefrom  all  proper  disbuisembnts 
and  charges.  This  a  trial  balance  would 
not  show. 

[2]  Furthermore,  the  bill  of  exception  fails 
to  incorporate  the  trial  balance,  exclusion  ot 
which  is  complained  of,  and  this  court  has 
no  way  whatever  of  determining  what  the 
trial  balance  showed.  We  cannot  presume 
or  assume  that  it  would  have  thrown  any 
light  upon  the  subject-matter  of  the  inquiry, 
for,  as  stated,  a  trial  balance,  ordinarily, 
would  not  do  so. 

[3, 4]  The  second  and  third  aaslgnmenti 
complain  of  the  court's  refusal  to  permit  the 
witness  McAdams  to  testify  that  the  federal 
attorney  of  the  Ft  Worth  district  came  oat 
to  investigate  the  Southern  Land  Develop- 
ment Company's  manner  and  mode  of  doing 
business  and  that  they  had  out  their  contract 
which  was  a  contract  to  sell  a  lot  and  give 
so  many  acres  of  land  with  each  contract, 
and  that  at  that  time  tbey  had  no  acreage 
save  and  except  a  tract  cut  up  into  lots,  and 
that  the  federal  attorney  Informed  them  it 
would  be  necessary  to  secure  acreage  prop- 
erty and  put  it  Into  tbe  name  of  the  Southern 
Land  Development  Oompany;  that  McChes- 
ney was  informed  of  this  matter  and  of 
what  tbe  federal  attnmey  had  said  and  was 
aware  and  knew  that,  unless  such  acreage 
property  was  secured,  all  tbe  members  of 
the  partnership  were  liable  to  prosecution. 
In  the  first  place,  a  conversation  between 
McAdams  and  the  federal  district  attorney, 
outside  the  bearing  of  tii»  jfixtintitt,  ordl- 
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narily  would. not  be  admlasible  In  evidence 
against  McCbesney;  but,  aside  (ram  thia 
consideration,  It  is  not  apparent  how  the 
facts  which  the  witness  sought  to  detail 
would  In  any  wise  affect  McGhesney's  right 
to  an  accounting,  and  has  no  bearing  what- 
ever upon  the  issue  as  to  the  amount  of  the 
net  profits  to  which  he  was  entitled.  The 
preferred  testimony  was  wholly  immaterlaX 
to  any  Issue  in  the  case. 

[6]  R.  P.  Tyler,  while  testifying  in  his 
own  behalf,  was  asked  by  Ills  counsel  this 
question: 

"When  it  becomea  necessary  to  go  into  your 
books,  the  system  of  bookkeeping  that  was  car- 
ried on  there,  to  get  a  true  system  (criterion) 
of  actual  caab  reoelved  and  paid  oat,  to  what 
books  do  you  go  for  a  true  and  correct  criterion 
and  guide?" 

Objection  was  made  by  plaintiff,  and  the 
witness  was  not  jtermltted  to  answer.  If 
permitted  to  answer,  the  witness  would  have 
stated  that  he  would  go  to  the  ledger  and 
cash  tx)ok  to  get  the  actual  cash  received 
and  paid  oat,  Brror  is  assigned  to  the  ex- 
dusion  of  this  testimony.  There  was  no 
error  in  the  court's  action.  B.  P.  Tyler  was 
not  a  bookkeeper.  All  of  the  books  of  the 
comitany  were  offered  In  evidence.  The 
court  permitted  McChesney,  who  was  a  book- 
keeper, Beauchamp,  Browning,  G.  E.  Tyler, 
and  McAdams,  all  bookkeepers,  and  also  B. 
P.  Tyler,  upon  behalf  of  appellants,  to  ex- 
plain the  purpose  of  eadl  and  every  book 
and  to  explain  Out  acoousts  kept  therein.  It 
was  therefore  not  error  to  exclude  a  gen- 
eral question  calling  tat  a  mere  conclusion 
of  B.  P.  Tyler  as  to  what  book  he  would 
look  to  in  order  to  ascertain  the  amount  of 
cash  received.  His  conclusion  might  have 
been  an  entirely  erroneous  one.  In  tact,  It 
clearly  appears  that  it  was  so. 

[S]  EkTor  Is  assigned  to  the  admission  of 
testimony  of  the  witness  J.  W.  Moore  as  to 
the  value  of  certain  lands.  The  bill  of  ex- 
ception taken  to  the  admission  of  his  testi- 
mony shows  that  the  objection  urged  in  the 
lower  court  is  entirely  different  from  the 
objection  urged  in  the  brief,  for  which  rea- 
s<Hi  the  objection  presented  under  this  as- 
signment is  overruled. 

[7, 1]  EJrror  is  assigned  to  the  refusal  of 


the  court  to  give  a  requested  special  diarge 
instructing  the  jury  that  if  the  plaintiff  vol- 
untarily left  the  office  of  the  copartnership, 
and  If  they  found  from  the  evidence  that  un- 
der the  articles  of  copartnership  plaintiff 
was  to  keep  the  books  of  the  company,  and  by 
reason  of  his  failure  to  do  so  It  became  nec- 
essary to  have  the  same  done,  then,  for  any 
amount  so  expended  for  such  work,  they 
would  find  the  same  to  be  a  valid  charge 
against  the  plaintiff.  The  court's  charge 
sufficiently  covered  this  phase  of  the  case. 
FoiCbermore,  the  jury  found  a  charge 
against  him  for  the  actual  cost  of  doing  the 
clerical  work  that '  he  was  supposed  to  do 
under  the  partnership  agreement,  to  wit,  the 
sum  of  $709.90.  For  the  reasons  indicated, 
the  refusal  of  the  requested  charge  presents 
no  error. 

[B]  The  court,  In  its  charge  to  the  jury. 
Instructed  it  to  deduct  from  the  expense  ac- 
count said  sum  of  $260  paid  as  attorney's 
fees  for  answering  a  garnishment  proceed- 
ing at  Brownwood,  and  said  sum  of  $83.70, 
traveling  expenses  of  J.  li.  I^ler,  and  error 
is  assigned  to  this  Instruction.  It  was  a 
proper  instruction.  The  evidence  shows  that 
the  $260  attorney's  fees  was  paid  for  answer- 
ing in  a  garnishment  against  the  Tylers  in- 
dividually, and  this  was  not  a  proper  charge 
against  the  partnership.  As  to  the  item 
of  $83.70,  the  evidence  shows  that  this  was 
traveling  expenses  of  J.  L.  Tyler,  on  his 
individual  business,  and,  of  course,  that 
could  not  be  charged  against  partnership 
fnnda 

(101  It  Is  contended  that  the  verdict  Is 
vague  and  indefinite  and  not  responidve  to 
the  pleadings,  Issues,  and  evidence.  It  is 
not  pointed  out  in  what  particular  it  is 
subject  to  the  objection  urged,  and  we  think 
the  objections  are  without  merit.  The  ver- 
dict is  clearly  sufficient  and  responsive  to 
the  pleadings,  issues,  and  evidence. 

It  is  also  contended  that  the  verdict  and 
judgment  was  contrary  to  the  law  and  un- 
supported by  the  evidence.  An  examination 
of  the  testimony  shows  that  the  verdict  is 
amply  supported  thereby,  and,  under  the 
verdict  found,  the  law  was  properly  applied 
In  the  judgment  rendered. 

Affirmed. 
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SKEBN  T.  SKEEN.    (No.  7666.) 

(C!ourt  of  Civil  Appeals  of  Texas.     Dallas. 
Dec.  23.  1916.) 

1.  InaARB  PEnaoNB  «=>87— Divobc*— Peobk- 

CUHON  BY  NXXT  FbIBND. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
4632,  prohibits  the  grantinr  of  a  divorce  when 
either  spouse  is  insane,  and,  where  insanity  of 
one  of  the  spouses  exists,  a  next  friend,  inter- 
vening during  pendency  of  the  insane  spouse's 
suit  for  divorce,  cannot  prosecute  it  to  a  termi- 
nation. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Gent  Dig.  |  155;  Dec.  Dig.  <g=387.] 

2.  Inbank  Pebbonb  -  ^=e»87  —  PABTinoif  or 
Pbopkbtt— Suit  by  Inbane  Wife. 

In  view  of  the  law  recognizing  the  rights 
of  husband  and  wife  to  ajgree  as  to  the  division 
of  their  property  when  living  apart  or  in  view 
of  a  separation,  in  a  wife's  suit  for  divorce,  the 
court,  having  jurisdiction  of  the  parties,  could 
take  charge  of  their  property  and  grant  parti- 
tion thereof  at  the  instance  of  the  next  friend  of 
the  wife,  although  the  wife  was  insane,  so  that 
divorce  could  not  be  granted. 

[EM.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  t  166 ;  Dec.  Dig.  «=>S7.] 

S.  Husband  and  Wife  «=>278a)— Division 

OF    PbOFEBTY  —  AOBEEUENT  —  ENFOBOEABLB 

Chasactbb. 
Where,  at  the  time  of  a  wife's  suit  for  di- 
vorce and  for  division  of  property,  her  husband 
was  not  contributing  anytliing  to  her  support, 
and  for  a  long  time  prior  thereto  each  party 
had  determined  not  to  live  together,  and  an 
agreement  for  division  of  property  was  entered 
into  by  them  with  the  authority  of  each  when 
the  wife  was  of  sound  mind,  the  agreement  for 
division  was  enforceable  in  the  suit  at  instance 
of  the  next  friend  of  the  wife,  who  liad  become 
insane. 

PM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ||  1046-10^,  1063;  Dec.  Dig. 
«8=»278(1).] 

4.  Insane  Pebsonb  «=>94(1)— Suit  bt  Insane 
WiFB— Bepbesentation  by  Next  Fbiend. 
Where  a  wife  suing  for  divorce  and  division 
of  property  became  insane,  no  guardian  bang 
appointed  to  represent  her,  it  was  proper  for 
her  to  be  represented  in  her  suit  by  next  friend. 
[E)d.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  f  164;   Dec.  Dig.  «=3»94(l).] 

Appeal  from  District  Court,  Delta  Oonnty; 
A.  P.  Dohoney,  Jadg& 

Snlt  for  divorce  and  partition  of  property 
by  Sasan  Skeen  against  W|.  E.  Skeen,  where- 
in J.  B.  Skeen,  as  next  friend  of  plaintiff, 
filed  a  motion  for  injunction  and  Judgment 
dividing  the  property.  From  a  Judgment  sus- 
taining defendant's  plea  In  abatement  and 
dismissing  the  catise,  J.  B.  Skeen,  as  next 
friend,  appeals.  Judgment  reversed  in  pait, 
and  case  In  such  respect  remanded. 

James  Pattesou,  of  Cooper,  for  appellant 
I.  B.  Lane,  of  Cooper,  for  appellee. 

BAINBT,  C.  J.  On  December  12,  1914, 
Susan  Skeen  brought  suit  against  her  hus- 
band, W.  B.  Skeen,  for  divorce  and  parti- 
tion of  their  proper^.  On  January  18, 1916, 
the  defendant  filed  a  plea  in  abatement  set- 
ting up  that  plaintiff  was  insane  and  could 
not  prosecute  tb«  snlt    On  tbe  day  last  men- 


tioned the  court  allowed  plaintiff  alimony  in 
the  sum  of  $S0  per  month.  On  January  20, 
1915,  plaintiff  and  defendant,  by  tJieir  at- 
torneys and  with  their  consent,  signed  and 
caused  to  be  filed  a  written  agreement  par- 
titioning their  property.  On  September  17, 
1915,  J.  E.  Skeen,  as  next  friend  of  plaintiff, 
filed  in  said  cause  a  motion  alleging  that 
Just  after  signing  said  agreement  plaintiff 
became  Insane,  and  that  defendant  was  col- 
lecting the  rents  from  the  property  so  set 
apart  to  plaintiff  and  asked  for  an  injunction 
restraining  defendant  from  such  action  and 
that  Judgment  be  entered  dividing  said  prop- 
erty as  per  said  agreement,  etc  On  October 
6,  1915,  said  J.  E.  Skeen  amended  the  peti- 
tion of  plaintiff  praying  for  the  divorce,  set- 
ting up  the  agreement  for  divlBlon  of  the 
property,  and  prayed  for  Judgment  On  Oc- 
tober 11,  1915,  defendant  filed  his  original 
answer,  specially  excepting  to  plaintiff's  pe- 
tition and  alleging  that  plaintiff  was  Insane 
and  could  not  maintain  the  suit.  On  the 
same  day  the  case  was  tried  and  defendant's 
plea  in  abatement  was  sustained  and  the 
cause  dismissed,  and  J.  B.  Skeen,  as  next 
friend,  appeals. 

In  passing  upon  tlie  plea  in  abatement 
there  were  no  facts  presented  other  than  tlie 
allegations  of  the  pleadings,  about  wiildi 
there  seems  to  be.no  controversy,  except  the 
defendant  contends  that  Susan  Skeen  was 
insane  when  the  agreement  for  dlvislc«  of 
the  i»roperty  was  made,  while  the  plalntifl 
contends  that  at  said  time  sbe  was  perfectly 
rational.  The  pleadings  of  plalntifl  show 
that  in  1903  Susan  Skeen  became  Insane  and 
afterwards  in  a  few  months  became  rational, 
and  In  1006  she  was  again  insane  for  a  few 
months  and  again  became  sane,  and  then  in 
1009  she  was  duly  adjudged  Insane  by  a 
court  of  competent  Jurisdiction  and  aeat  to 
the  asylum  for  the  Insane,  where  she  lemain. 
ed  untU  about  Septeml>er  10,  1913,  when  she 
became  sane  and  was  released  from  tlie 
asylum  and  returned  to  Delta  county;  that 
she  was  never  kept  long  in  the  asylwn,  ex- 
cept from  1909  to  1913,  as  aforesaid,  and 
that  at  aU  other  times  she  would  only  be  in- 
sane for  a  few  months  at  a  time;  that  from 
the  date  of  her  discharge  from  the  asylum  to 
February  1, 1915,  she  was  sane  and  perfectly 
in  her  right  mind,  then  able  to  contract 
At  the  time  of  trying  this  case  she  was  in- 
sane and  confined  in  the  asylum.  The  agree- 
ment for  division  of  the  property  was  en- 
tered into  before  February  1,  1915,  and  shows 
It  to  have  been  filed  with  the  district  derk 
of  Delta  county  on  January  20,  1915. 

L1,2J  On  September  17,  1015,  J.  B.  Skeen, 
as  next  friend  for  Susan  Slceen,  filed  a  mo- 
tion in  the  divorce  proceeding  setting  up  the 
different  periods  of  liisanlty  and  the  ludd 
Intervals,  and  her  insanity  and  confinemoit 
in  the  asylum  at  that  tlme»  and  praying  for 
Judgment  of  divorce  separating  Susan  and 
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W.  B.  Skeen,  for  a  parttttoo  of  tbeir  prop- 
erty as  per  agreement,  and  that  the  injnnc- 
tion  thereto  granted  be  perpetuated.  Susan 
Skeen  alleged  raffldent  grounds  for  dlrorce, 
but  our  statutes  on  divorce,  by  amendment 
to  article  4632,  provide  "that  this  act  sbaU 
Dot  apply  to  any  case  where  either  the  boa- 
band  or  wife  is  Insane."  Yemon's  Sayles' 
Civ.  Stats.  1914.  This  provision  prohibits 
the  granting  of  a  divorce  when  either  spouse 
Is  Insane,  and  we  are  of  the  oplnl<»  that 
a  next  friend,  where  insanity  of  one  of  the 
spouses  exists,  who  Intervenes  during  the 
pending  of  the  suit  for  divorce,  cannot  pros- 
ecnte  the  suit  for  divorce  to  a  termination. 
However,  in  view  of  our  law  recognizing  the 
rights  of  husband  and  wife  to  enter  Into  an 
agreement  for  the  division  of  their  property 
when  living  apart  or  in  view  of  a  separation, 
and  the  court  having  Jurisdiction  of  the  par- 
ties, we  see  no  reason  why  the  oonrt,  as  al- 
leged in  this  proceeding,  could  not  take 
charge  of  the  property  and  grant  a  partition 
thereof  at  the  Instance  of  the  next  friend 
of  Snsan  Slceen,  who  was  Insane. 

J.  E.  Skeen,  the  son,  made  himself  a  parly 
as  next  friend  and  asked  that  Judgment  of 
partition  be  granted.  But  the  defendant 
says  the  agreement  for  partition  was  entered 
Into  with  the  view  that  a  decree  of  divorce 
was  to  be  granted,  and  as  no  decree  of  di- 
vorce was  granted  the  court  did  not  err  in 
rendering  a  decree  for  partition  and  dismiss- 
ing the  case. 

[S]  Susan  Skeen  alleged  that  W.  B.  Skeen 
was  not  contributing  anything  to  her  support, 
and  3.  Bl  Skeen,  as  next  friend,  alleged  in  bis 
plea: 

"That  at  the  time  of  the  filing  of  this  salt, 
and  l«Mig  prior  thereto,  jilalnUff  and  defendant 
had  each  and  both  determined  not  to  live  togeOi- 
er  in  life  as  husband  and  wife;  that  the  agree- 
ment for  division  was  entered  Into  with  the 
authority  and  consent  of  each;  and  that  at  the 
time  Susan  Skeen  was  of  rational  and  sound 
mind." 

If  these  allegations  are  true,  we  see  no 
reason  why  the  court  below  should  not  have 
enforced  the  agreement. 

In  Bains  v.  Wheeler,  76  Tex.  300,  IS  S.  W. 
324,  in  discussing  this  subject,  Mr.  Justice 
Gaines  said: 

"All  deeds  for  future  separation  are  held  to 
be  absolutely  void;  but  where  the  spouses  liave 
already  separated,  or  have  determined  upon  a 
separation  and  are  in  the  act  of  executing  it, 
a  conveyance  by  the  husband  intended  as  a  pro- 
vision for  the  support  of  the  wife  will  l>e  up- 
held. In  other  respects  a  deed  of  separation 
was  held  void.  This  was  the  carefully  restricted 
doctrine  at  an  early  day  in  the  RngUsh  courts, 
and  as  so  limited  it  has  been  universally  recog- 
nized in  the  courts  of  this  conntiy-  The  ten- 
dency of  fbe  later  English  cases  is  to  extend 
to  deieds  of  separation  a  more  liberal  support  (1 
Bishop  on  Marriage  and  Divorce,  {  e34a),  while 
by  tbe  weif^t  of  authority  in  the  American 
courts  they  are  held  valid  in  so  far  as  they 
settle  the  rights  of  property  between  the  hus- 
band and  wife,  provided  they  have  been  entered 
into  withont  coercion  or  oilier  nndoe  influence, 
and  the  provisions  are  Just  and  equitaUe.    (Cit- 


'Ing  authorities.)    In  most  of  the  eases  cited  the 
I  only   interest  m   property  relinquished   by   tbe 
I  wife  in  the  agreement  was  her  dower  in  the 
I  husband's  lands.     But  we  think  that,  in  a  ju- 
risdiction where  the  spouses  hold  each  an  equal 
interest  in  tihe  property  acquired  during  mar- 
riage, the  same  principle  should  apply  to  deeds 
of  separation  which  make  a  partition  of  the 
common   property.     Unless  against   the  policy 
of  the  law,  and  on  that  account  void,  there  is 
no  difficulty  In  givinc  effect  to  the  conveyances 
in  the  present  case. 

In  Caffey's  v.  Caffey's,  12  Tex.  Civ.  App. 
616,  35  8.  W.  738,  this'  court  adhered  to  this 
doctrine;  Ldghtfoot,  C.  J.,  rendering  the 
opinica.  In  the  case  of  CroutOi  v.  Orouch,  30 
Tex.  Civ.  App.  288,  70  S.  W,  690^  we  upheld 
the  same  doctrine. 

[4]  In  view  of  Susan  Skeen's  condition,  it 
was  necessary  for  her  property  rights  to  be 
protected,  and,  no  guardian  being  appointed 
to  represent  her,  it  was  proper  for  her  to  be 
represented  by  next  friend. 

Tlie  Judgment  is  reversed  as  to  tbe  action 
of  the  court  in  not  pagR-ing  upon  the  agree- 
ment of  division  of  property,  and  the  case 
in  that  respect  is  remanded. 


HOPPING  et  aL  v.  HICKS.    (No.  1081.) 

(Court  of  Civil  Appeals   of   Texas.    Amarillo. 

Dec.  20,  1916.    Behearing  Denied  Jan.  10, 

1917.) 

1.  EXBCUTIOW     ^9844— RETUBIT— COIXATE&AL 

Attack. 
In  a  suit  by  the  surety  on  a  secured  note, 
as  assignee  of  the  note  after  payment,  seeking 
payment  from  the  maker  and  to  establish  a  lien 
on  the  chattels  mortgaged,  tiie  plaintiff,  not  be- 
ing a  party  to  the  Judgment  under  wnich  the 
execution  was  levied  upon  the  mortgaged  prop- 
erty, may  attack  the  return  on  the  execution 
and  show  that  tfi'ere  was  in  fact  no  levy  or  sale 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  f|  1033-1040;    Dec.  Dig.  <ts»344.) 

2.  CRATnt    MoRTOAen    «s>167(2)— Bxxou- 

TIOH  LCVT— EVIDBRCB— SUTFICIXNCT. 

Evidence  held  sufficient  to  show  a  levy  of 
execution  thereon  before  mortgage  was  recorded 
nnder  a  Judgment  against  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  «=)157(2).] 

3.  Execution      «s>14G(2)— Ijcvt— Rxti»tior 
or  Possession  bt  Officxb. 

The  mere  fact  that  a  sheriff  left  live  stock 
in  a  lot  over  night  after  making  levy  of  execu- 
tion on  it,  until  arrangements  could  be  made  to 
care  for  it,  did  not  release  the  levy  or  make  the 
levy  lawfully  theretofore  made,  no  levy. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |  884 ;   Dec  Dig.  «=9l46(2).] 

4.  BlxxcunoN  «=»245— Saui— Evidbncb— Strr- 

nCIERCT. 

In  a  suit  by  the  surety  on  a  secured  note, 
as  assignee  of  the  note  after  payment,  seeking 
payment  from  the  maker  and  to  establish  a  lien 
on  the  chattels  mortgaged.  evid«ice  held  suffi- 
cimt  to  warrant  a  finding  that  neither  tbe  mort- 
gagor nor  tbe  plaintiff  waived  the  statutory  re- 
quirement that  property  taken  under  execution 
must  be  present  and  exhibited  at  the  place  of 
sale. 

[Ed.  Note. — For  other  cases,  see  Bxecution, 
Cent  Dig.  {{  681-686;   DecTDig.  «=3245.) 
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6.  fixBoimow  ^=»22(MPbksinob  of  Pbofesxt 
— Statutes. 
Under  Rev.  St  1911.  art.  8760,  providing 
tbat  personal  property  taken  on  execution  shall 
be  sold  on  the  premises  wher«  taken  or  at  the 
eourthoDHe  door  or  at  some  other  place  where  it 
Is  more  convenient  to  exhibit  it  to  the  purchaser, 
and  article  S762,  providing  that  personal  prop- 
erty shall  not  be  sold  unless  present  and  suDJect 
to  the  view  of  those  attending  the  sale  when  it 
is  susceptible  of  being  exhibited,  the  presence 
of  the  property  at  the  sale  is  only  excused  when 
its  nature  prevents  it  from  being  exhibited,  and 
the  nature  of  the  premises  or  the  remoteness 
thereof  does  not  excuse  compliance  with  the  stat- 
nte. 

[Ed.  Note.— FV>r  other  cases,  see  Execution, 
Cent  Dig.  §>  622-625;   Dec.  Dig.  «=>220.] 

6.  BxBOVTioN  €=s>28S— Shbbitfb  and  Ooir- 
STABLK6  ®=»120—SlAIJE— Liability  Undkb  a 
Void  Sale. 

Where  a  sale  of  chattels  taken  on  execution 
was  void  because  of  failure  to  comply  with  the 
statutes  requiring  the  presence  of  proper!?  at 
the  sale,  the  sheriff  and  purchaser  at  the  sale, 
having  wrongfully  taken  possession  of  the  prop- 
erty over  the  protest  of  the  owner,  were  guilty 
of  conversion  and  liable  to  parties  sustaining 
damages  thereby. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  ft  82S-826;  Dec.  Dig.  <S=»2SS; 
Sheriffs  and  Constables,  Cent  Dig.  §{  205-218 ; 
Dec.  Dig.  «=»120.] 

7.  Chattei.  Mobtqaoes  ®s>170(2)— RiaBTS  of 

MORTOAQKB— CONVXBSION    OF    PbOPEBTT    BT 

Kxecdtion  Cbeditob. 
The  purchaser  of  chattels  under  void  execu- 
tion sale  and  the  officer  conducting  the  sale,  be- 
ing wrongdoers,  are  not  in  a  position  to  demand 
that  the  assignee  of  mortgagee  of  the  property 
taken  look  to  other  property  of  the  mortgagor  or 
to  the  mortgagor's  personal  responsibility. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  {  305;   Dec.  Dig.  «=9l70(2).] 

8.  SirBBOOATiON  <8=>7(7)— RiOHT  of  Sxtbett. 

Where  the  surety  on  a  note  secured  by  chat- 
tel mortgage  paid  the  note,  he  was  subrogated  to 
the  rights  of  a  mortgagee  under  the  mortgage 
and  the  debt 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {§  26,  77,  82;   Dec.  Dig.  <S=»7(7).} 

Appeal  from  District  Court,  Parmei  Coun- 
ty; D.  B.  Htll,  Jndge. 

Action  by  W.  R  Hicks  against  R.  C.  Hop- 
ping and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

Patton  &  Bratton,  of  Clovis,  N.  M.,  J.  D. 
Reese,  of  Farwell,  and  Kimbrongh,  Under- 
wood &  JacksoQ,  of  AmarlUo,  for  appellants. 
Russell  &  Dameron,  of  Hereford,  for  appel- 
lee. 

HUFF,  C.  J.  The  appellee,  W.  B.  Hicks, 
sued  "V.  C.  Weir,  R.  C.  Hopping,  and  D.  W. 
Dunn,  alleging  substantially  tbat  Weir  was 
Indebted  to  the  First  State  Bank  &  Trust 
Company  of  Hereford,  Tex.,  In  the  sum  of  11,- 
680,  and  to  secure  this  amount  he  executed 
a  chattel  mortgage  to  that  bank  on  certain 
described  stock,  cattle,  sheep,  etc.,  and  there- 
after paid  all  of  the  indebtedness  except  the 
sum  of  $300,  which  he  borrowed  from  the 
Western  Bank  of  Hereford,  Tex. ;  that  W.  B^ 
Hicks  signed  this  note  to  the  bank  as  sorety 
on  the  10th  day  of  Jannary,  1914,  and  also 


to  aecnre  the  Western  National  Bank  of  Here- 
ford, Weir  executed  a  chattel  mmtgage  to 
that  bank,  on  certain  described  property, 
possibly  some  of  It  described  In  the  former 
mortgage;  that  thereafter,  at  the  maturity 
of  the  notes.  Hicks  discharged  the  same  and 
took  an  assignment  of  the  note;  and  that 
afterwards  Helping  and  Dnnn  took  charge 
of  the  mortgage  property  last  mentioned,  and 
cmverted  It  to  their  own  use.  He  sues  to 
recover  of  Wdr  the  sum  of  money,  together 
with  Interest  and  attorney's  fees  on  the  note, 
and  to  establish  a  lien  against  the  property 
and  for  the  ralne  of  the  prt^erty  ao  <!onrer^ 
ed  by  Hopping  and  Dimn. 

Hopping  and  Dunn  answered  by  alleging 
that  one  G.  S.  Fergus  obtained  Jndgment 
against  V.  C.  Weir  for  the  sum  of  $130,  upoi 
which  Judgment  an  execution  was  issued,  and 
placed  in  the  hands  of  Hopping,  who  was  the 
sheriff  of  Parmer  county,  and  levied  on  the 
property  In  controversy  as  the  property  of 
Weir,  and  after  advertising  the  same  sold  it 
at  public  sale,  and  that  Dtmn  became  the 
purchaser  thereof,  paying  $152.55,  which  is 
credited  on  the  Judgment,  after  paying  the 
costs ;  and  also  attempted  to  require  the  mar- 
shaling of  assets  in  the  case  by  setting  up  the 
fact  that  there  was  $417  worth  of  proper!? 
not  Included  in  the  last  mortgage  and  levied 
on  by  the  execution  but  covered  by  the  first 
mortgage,  asking  that  the  court  require  that 
that  property  be  first  sold  by  Hlcka  under  the 
first  mortgage. 

The  trial  conrt  submitted  only  one  Issue  to 
the  Jury,  and  that  was  for  the  Jury  to  find 
the  value  of  the  property  sold  and  purchased 
by  Donn.  This  the  Jury  did,  finding  Its  val- 
ue to  be  ^280.  The  trial  coort  rendered  Judg- 
ment against  Weir  In  favor  of  Hicks  for  the 
amount  of  the  debt,  $300  together  with  Inter- 
est and  attorney's  fees ;  established  the  mort- 
gage against  the  property  described  therein 
and  a  Jndgment  for  $235  against  Helping 
and  Dunn  for  conversion,  finding  that  that 
amount  was  less  than  the  Indebtedness  due 
Hicks. 

The  facts  In  this  case  are  sufficient  to  es- 
tablish the  indebtedness  of  Weir,  as  alleged 
in  the  petition,  and  that  Hlc^s  paid  the 
amount  of  the  note  to  the  Western  National 
Bank  of  Hereford,  and  took  a  transfer  of  the 
note  and  the  mortgage  to  himself,  and  that 
he  was  a  surety  cm  the  note.  The  fticts  also 
show  that  this  mortgage  was  executed  on  the 
10th  day  of  January,  1914,  but  was  not  re- 
corded until  the  12tb.  The  facts  show,  also, 
that  the  execution  on  th^  Judgment  of  Fergus 
against  Weir  was  placed  in  the  hands  of  the 
sheriff  on  the  10th  of  January, -and  that  he 
and  his  deputy  and  one  of  the  attorneys  of 
Fergus  went  to  Weir's  place  to  levy  on  the 
cattle  and  purport  to  have  levied  the  same 
about  8  o'clock  on  the  10th.  The  other  facts 
necessary  to  an  understanding  of  the  rallng 
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of  tills  court  will  be  aotloed  In  the  body  of 
the  opinion. 

The  first  assignment  presents  as  error  the 
action  of  the  conrt  in  excluding  the  sheriff's 
return  on  the  execution  Issned  on  the  Judg- 
ment rendered  In  the  case  of  Fergus  against 
V.  C.  Weir.  The  return,  In  so  far  as  we  are 
able  to  ascertain,  Is  regular  on  its  face.  The 
objections  to  its  admission  were  that  appel- 
lant was  not  a  party  to  the  judgment;  that 
It  was  not  properly  identified;  that  the  sher- 
iff made  the  levy  personally  and  the  deputy 
made  the  sale;  and,  further,  unless  It  was 
shown  that  the  levy  was  made  It  was  not 
binding  on  any  one. 

The  second  assignment  Is  to  the  action  of 
the  court  in  rendering  judgment  upon  appel- 
lee's motion  therefor  for  the  reason  that 
there  was  a  valid  Judgment  and  execution 
and  sale  thereunder,  at  which  Dimn  became 
the  purchaser  of  the  property  in  question. 
It  is  manifest  that  the  trial  court  sustained 
the  last  objection  to  the  introduction  of  the 
officer's  return  on  the  execution,  that  Is, 
there  was  no  testimony  showing  a  levy  on 
the  property,  and  that  he  repdered  Judgment 
against  appellants,  on  the  ground  that  be- 
cause there  was  no  levy  on  the  property,  and 
because  the  ot&cet  did  not  have  It  at  the 
place  of  sale,  the  acts  of  the  officer  were  a 
trespass  and  not  protected  by  the  writ,  a:nd 
that  his  failure  to  have  the  property  present 
at  the  place  of  sale  passed  no  title  to  Dunn, 
rendering  the  whole  proceeding  with  refer- 
ence to  levy  and  sale  void  ab  Initio.  The 
facts  in  this  case  raise  the  issue  of  the  levy 
being  made,  which  would  be  sufficient  to  sat- 
isfy the  statute  relating  to  such  levies.  The 
evidence  shows  that  the  sheriff,  armed  with 
the  writ,  accompanied  by  his  deputy  and  Mr. 
Bratton,  went  onto  the  premises  of  Weir, 
the  execution  defendant;  that  he  counted  the 
sheep  levied  on  and  took  the  description  of 
the  other  property.  He  testifies  that  all  the 
property  was  In  the  lot  of  Weir  except  one 
horse,  one  mare,  and  possibly  one  colt,  which 
were  out  In  the  pasture.  He  counted  out 
the  stock  in  the  lot,  60  sheep,  a  horse,  a 
mare,  and  did  not  recollect  just  how  many 
colts.  The  parties  present  all  assisted  In  the 
counting.  Weir  was  not  at  home  when  the 
levy  was  made,  and  the  sheriff  told  Mr.  Lll- 
lard,  a  son-in-law  of  Weir,  who  was  present 
and  assisted  in  the  counting,  and  then  on  the 
place,  that  he  would  leave  the  property  there 
until  the  next  day,  when  Clarke,  the  deputy, 
would  come  out  and  make  arrangements 
with  Mr.  Weir  to  care  for  them.  The  next 
day  Clarke,  the  deputy  sheriff,  did  go  and  did 
see  Weir,  and  entered  into  an  agreement  with 
blni  to  care  for  the  stock  levied  on  at  his 
place  until  after  the  sale.  It  is  uncontrovert- 
ed  that  the  sale  was  advertised  to  be  at  the 
courthouse  door  of  Parmer  county,  and  that 
the  sale  was  made  by  the  sheriff's  deputy 
at  the  GOorthouBe  door  in  Farwell,  but  that 
the  Bt«K:k  or  any  of  them  were  not  present 
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at  the  sale;  that  they  were  sold  for  a  lump 
sum,  not  being  sold  separately,  Dunn  being 
the  bidder  and  purchaser  at  audi  sale.  After 
the  sale  was  so  made,  the  sheriff's  deputy 
and  Dunn  went  to  the  place  of  W^r,  and 
the  deputy  there  delivered  up  the  property  to 
Dunn ;  and  the  evidence  is  sufficient  to  war- 
rant the  court  in  finding  that  Weir  did  not 
willingly  surrender  the  property  to  the 
deputy  or  Mr.  Dunn,  and  refused  to  receive 
pay  for  keeping  them  while  awaiting  the 
sale.  After  Dunn  purchased  the  stock,  he 
disposed  of  all  of  them.  Some  of  them  were 
dead,  some  in  New  Mexico,  and  the  sheep, 
it  may  be  inferred,  are  in  the  possession  of 
one  Mr.  Maxwell,  ne&r  Frlona,  possibly  In 
Parmer  count?. 

[1]  It  la  contended  by  the  appellant  that 
the  return  on  the  execution  cannot  be  attack- 
ed collaterally.  The  appellee  Hicks  was  not 
a  party  to  the  judgment  upon  which  the  ex- 
ecution was  issued,  and  may  attack,  we 
think,  the  return  thereon,  and  show  in  ftict 
there  was  no  levy  or  sale  thereunder.  He 
had  no  control  over  the  officer  and  should 
not  be  prejQdioed  by  an  Incorrect  or  deficient 
return.  This  is  recognised  by  our  Supreme 
Court,  in  the  case  of  Schneider  v.  Ferguson, 
77  Tex.  572,  14  S.  W.  154,  and  Is  expressly  so 
held  by  the  Oourt  of  OivU  Appeals  for  the 
Fifth  District  in  Holt  v.  Hunt,  18  Tex.  dv. 
App.  863,  44  S.  W.  889. 

[21  In  this  case,  however,  we  think  the 
evidence  is  sufficient  to  show  a  levy  cm  the 
property  in  question.  The  stock  were  all  in 
the  lot  of  Weir,  except  two  or  three  head, 
one  of  which  Weir  was  using.  A  description 
of  this  stock  was  taken  at  the  time,  counted, 
and  a  note  made  thereof.  It  was  levied  on 
late  one  evening,  and  the  next  day  arrange- 
ments were  made  with  Weir  to  keep  and  care 
for  the  stock  awaiting  the  sale.  The  evidence 
is  practically  undisputed  that  Weir  consent- 
ed that  the  stock  should  be  left  in  his  care ; 
that  he  would  act  for  the  sheriff  in  their 
control.  If  we  correctly  understand  our 
Supreme  Court,  this  will  constitute  a  levy. 

"One  object  of  the  levy  u  to  set  apart  from 
the  effects  of  the  execunon  debtor  a  sufficient 
amoant  of  his  property  subject  to  forced  sale 
to  satisfy  the  judgment  against  him.  Another 
is  to  secure  the  property  against  its  disposition 
by  the  defendant  in  the  writ  during  the  mterval 
between  its  seizure  and  its  sale.  Since  a  decree 
establishing  a  lien  upon  certain  ♦  •  •  prop- 
erty and  an  order  directing  its  sale  for  the  pay- 
ment of  the  judgment  designates  the  property 
to  be  sold,  it  is  evident  that  a  levy  is  not  neces- 
sary for  that  purpose.  In  case  of  personal  ef- 
fects, it  is  proper  for  the  protection  of  the  plain- 
tiff in  the  foreclosure  decree  that  the  officer 
should  have  power  to  seize  and  hold  the  property 
until  a  sale  can  be  effected ;  and.  In  case  the 
officer  fail  to  exercise  such  power,  and  it  should 
be  removed  l>efore  sale,  he  would  doubtless .  be 
Uable  to  the  plaintiff  tor  any  loss  which  may 
result  from  his  failure  to  make  the  seizure.  But 
it  is  not  perceived  that  any  injury  could  accrue 
to  the  defendant, from  his  being  permitted  to 
enjoy  the  possession  of  the  property  until  the 
day  of  sale."  Patton  v.  CoUier,  90  Tex.  115. 
37  S.  W.  413.  ,  .  I 
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[3]  While  th6  court  In  tliat  case  was  pass- 
ing upon  a  levy  under  an  order  of  sale,  It 
should  be  noted  that  the  levy  and  sal6  there- 
under is  substantially  the  game  as  required 
under  ordinary  executions.  In  that  case  the 
officer  notified  Mrs.  Collier  that  he  had  the 
order  of  sale  and  had  advertised  the  property 
for  sale  and  that  she  could  keep  it  until  sale 
day.  He  did  not  take  possession  of  it  by 
seizins  it  and  taking  it  from  her.  The 
sheriff  in  this  case  designated  the  property 
.  levied  on  and  left  it  with  Weir  to  care  for  it 
for  him,  and  Weir  agreed  to  do  so.  This 
put  the  property  under  the  control  of  the 
sheriff,  and  he  became  responsible  .for  the 
acts  of  Weir  In  keeping  and  caring  for  the 
property.  The  property  actually  in  the  lot 
when  levied  on  was  audi  a  seizure  and  pos- 
session as  will  constitute  a  levy.  The  mere 
fact  that  it  was  left  in  the  lot  over  night, 
until  arrangements  could  be  made  to  care  for, 
did  not  release  the  levy  or  make  the  levy 
lawfully  theretofore  made  no  levy.  A  sheriff 
should  have  a  reasonable  time  in  which  to  re- 
move the  property  of  to  arrange  for  its  care 
until  sale.  The  views  of  tills  conrt  on  tliis 
question  are  expressed  in  the  case  of  Burch 
V.  Mounts,  185  S.  W.  889.  As  to  the  levy  on 
the  horses  In  the  pasture  and  the  one  which 
Weir  was  riding  at  the  time  of  the  seizure, 
we  do  not  at  tills  time  care  to  express  an 
opinion  as  to  the  levy.  "The  <^cer  need  not 
in  any  case  take  charge  of  the  property  in 
person.  He  may  act  through  the  agency  of 
deputies  or  ke^er,  hdng  in  either  event 
responsible  for  their  oraduct  If  be  chooses 
to  repose  confidence  in  the  defendant,  he 
may  appoint  Iiim  keeper  and  may  leave  the 
property  in  his  custody."  2  Freouan  on 
Executions  (Sd  Ed.)  (  261.  On  the  question 
of  levy  appellee  cites  the  case  of  Dickinson 
V.  MaU  Pub.  Co.,  81  S.  W.  108S.  In  that 
case  the  sheriff  dedlned  to  seize  the  property 
because  the  plaintiff  would  not  indemnify 
Iiim  and  at  the  sale  stated  he  had  refused  to 
take  possession  of  the  property  and  in  his 
return  erased  the  words  "taking  into  my 
possession."  This  ctearly  was  not  a  levy  un- 
der the  statute. 

[4]  The  trial  court,  in  our  Judgment,  was 
not  authorized  to  exclude  the  return  of  the 
officer;  but  as  we  view  tliis  record,  in  the 
,  light  of  other  testimony.  It  becomes  immateri- 
al. Tliat  this  property  was  not  at  the  place 
of  sale  is  established  without  controversy. 
The  evidence  is  sufficient  to  warrant  the 
finding  that  Weir  or  the  appellee  did  not 
waive  this  requirement.  Weir  objected  to 
the  sale  and  delivery  of  the  stock  to  Dunn 
ftQd  testified  he  did  all  he  could,  without  re- 
sorting to  force,  to  prevent  Dunn  and  the 
deputy  sheriff  from  removing  the  property 
after  the  purported  sale. 

[t]  Article   3760,  R.  0.  S.: 

"Personal  property  taken  in  execution  shall 
be  sold  On  the  premises  where  it  is  taken  in  ex- 
ecution, or  at  the  courthouse  door  of  the  coun- 
ty, or  at  some  other  place  if,  owing  to  the  na- 


tors  of  the  property,  it  is  more  convenient  to 
exhibit  it  to  purchasers  at  snch  place." 

Article  8762: 

"Personal  propertv  shall  not  be  sold,  unless  the 
same  be  present  and  subject  to  the  view  of  those 
attending  the  sale,  when  it  is  susceptible  of  be- 
ing thus  exhibited." 

These  statutes  are  clear  and  unambiguous 
that  the  property  shaU  not  be  sold  unless  it 
is  present  at  the  sale.  A  sale  made  when  it 
is  not  present  Is  not  sale  under  an  execution 
and  the  statute.  It  is  contended  that  the 
property  was  poor  and  weak  and  could  not 
be  moved  to  the  courthouse.  The  statute 
provides  for  this  contingency  in  giving  prefer- 
ence to  the  premises  where  taken,  but  it  is 
contended  that  the  premises  were  remote  and 
in  a  sparsely  settled  neighborhood.  This  does 
not  authorize  a  sale  at  another  place  than 
those  named,  or  dispense  with  the  presence 
of  the  property.  The  statute  will  excuse 
its  presence  only  when  the  nature  of  the 
property  prevents  its  being  exhibited.  The 
nature  of  the  premises  or  tlie  remoteness 
thereof  does  not  excuse.  The  statute  amply 
protected  the  sheriff  if  be  bat  followed  its 
terms.  In  Dickinson  v.  Mail  Pub.  Co.,  supra, 
it  is  apparently  held  in  order  to  reader  an 
execution  sale  valid  it  must  be  in  the  posses- 
sion of  the  officer  and  exhibited  at  the  sale. 

"A  sale  of  personal  property  at  a  place  where 
it  cannot  be  examined  and  seen  is  a  nollib." 
Freeman  on  Void  Judicial  Sales  (3d  Bd.)  |  31 ; 
Kennedy  v.  Clayton,  29  Ark.  270. 

It  was  held  by  the  court  of  appeals,  where 
a  sale  was  made  at  a  place  different  from  the 
one  in  the  notice  of  sale,  that  the  sale  was 
an  improper  one  and  the  officer  liable  and  re- 
sponsible as  a  trespasser  ah  initio;  that 
when  he  sold  unlawfully  he  lost  the  protec- 
tion of  the  execution,  and  this  was  true  even 
though  he  paid  over  the  proceeds  received 
at  the  sale.  1  White  &  WUson,  |  390,  citing 
E^eeman  on  Execution,  K  290  and  303. 

[6]  The  Court  of  Criminal  Appeals,  in 
noyd  V.  State,  68  8.  W.  690,  held  the  sale  of 
an  estray  to  be  Illegal  when  the  animal  was 
not  present  at  the  place  of  sale  as  required 
by  the  civil  statutes  for  the  sale  of  personal 
property  under  execution ;  that  such  sale  will 
support  a  conviction  for  unlawful  sale  of  an 
estray.  However,  in  that  case,  the  law  with 
with  reference  to  the  sale  of  an  estray  was 
in  other  particulars  violated.  There  being  no 
sale,  the  sheriff  had  no  right  or  authoritr 
to  deliver  the  property  to  Dunn,  especially 
over  the  protest  of  Weir.  Having  wrong- 
fully taken  possession  of  the  property,  they 
were  guilty  of  conversion  and  liable  to  the 
parties  sustaining  damages  thereby. 

In  examining  the  authorities,  we  find  tliat 
there  tii  some  difference  with  reference  to 
having  the  property  present  as  to  whether 
the  sale  would  be  simply  void  or  vcrfdable, 
some  courts  holding  them  void  and  otlien 
only  voidable ;  but  our  statutes  are  so  dear 
and  apparently  mandatory  that  we  are  sat- 
isfied that  the  rule  in  this  .state  win  require 
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the  bedding  that  a  aale  under  sntdi  drcnm- 
Btances  Is  void,  unless  perhaps  the  defendant 
walyes  their  presence  at  the  sale.  This  Is 
not  now  before  ns.  It  seems  to  be  the  rule 
In  this  state,  where  ai  trespasser  converts 
property  to  bis  own  use,  that  a  mortgagee 
may  sne  for  and  recoyer  its  value  If  It  does 
not  exceed  his  debt. 

There  being  no  controversy,  or  at  least 
such  under  the  assignments  and  requested 
instruction  that  we  can  take  note  of,  raised 
by  the  evidence  as  to  the  amount  of  Indebt- 
edness, and  the  judgment  having  established 
the  debt  and  mortgage,  we  believe  the  court 
submitted  the  only  Issue  raised  and  properly 
rendered  Jndgment  for  the  value  against 
the  appellants.  Fouts  v.  Ayres,  11  Tex.  Civ. 
App.  338,  32  S.  W.  436 ;  Parlln  v.  Moore,  28 
Tex.  Civ.  App.  243.  66  S.  W.  798. 

[7]  It  is  contended  that  the  appellee  should 
be  required  to  look  to  the  other  property  cov- 
ered by  the  first  mortgage  and  not  Included 
in  the  second.  The  appellants  in  this  case 
are  shown  to  be  wrongdoers,  and  they  are 
not  in  a  position  to  demand  that  appellee 
look  to  other  properties  or  to  personal  re- 
sponsibility. The  Judgment  does  not  estab- 
lish the  first  mortgage  in  favor  of  Hicks,  and 
the  evidence  wUl  support  the  finding  that 
be  was  not  subrogated  to  the  right  there- 
under. Scaling  V.  First  National  Bank,  89 
Tex.  Olv.  App.  164,  87  S.  W.  715.  However, 
it  is  admitted  In  this  case  that  Weir  was  and 
is  insolvent 

[I]  The  evidence  warranted  the  finding  by 
the  court  that  Hicks  was  a  surety  to  Weir  on 
the  note  to(  the  bank;  that  he  paid  this 
amount  to  the  bank,  taking  a  transfer  of  the 
note  and  mortgage  at  the  time  of  the  pay- 
ment; and  that  he  was  thereby  subrogated, 
both  in  law  and  by  contract,  to  the  rights  of 
the  bank  under  the  mortgage  and  the  debt. 

We  find  no  error  on  the  part  of  the  court 
in  rendering  Judgment  as  he  did  in  this  case, 
and  the  Judgment  of  the  lower  court  will 
therefore  be  affirmed. 


BBI60S  et  ox.  t.  McBBIDE  et  aL    (Na  1076.) 

(Court  of  Civil  Appeals  of  Texas.    Amarlllo. 
Dec.  27, 1916.) 

1,  WlTNESSXS    <8=9l39(9)  —  CoMPETBNOy— Tb»- 
TIltONT     AS     TO     TiULNSACTIOiSS     WITH     PSB- 

SONS  SiNCB  Decxased — "Hexb." 
Under  Rev.  St  1911,  art  3690,  providing 
that  in  actions  by  or  agsiinst  ezecators  or  ad- 
ministrators in  which  judgment  may  be  ren- 
dered for  or  against  them  as  such,  neither  par- 
^  shall  be  allowed  to  testify  against  the  others 
as  to  any  transaction  with,  or  statement  by,  the 
decedent  unless  called  to  testify  thereto  by  the 
opposite  party,  and  the  provisions  of  the  arti- 
de  shall  extend  to  actions  by  or  against  heirs 
or  legal  representatives  of  a  decedent  arising 
out  of  anv  transaction  with  the  decedent,  tes- 
timony of  plaintiffs,  and  consequently  of  de- 
fendants, in  an  action  aicainst  a  widow  to  estab- 
lish a  trust  in  property  held  by  her  in  her  own 


right  ais  survivor  of  the  commnnlty  and  as  a 
vendee  of  bar  children,  is  not  inadmissible,  since 
as  to  community  property,  the  titie  to  which  is 
cast  on  the  survivor  by  Rev.  St  1911,  art.  2469, 
the  surviving  widow  is  not  an  "heir"  of  her 
husband  within  article  8690. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  {  690;   Dec.  Dig.  «=9l39(9). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Heir.] 

2.  LnoTATioN  OF  AonoNS  i^=»102(8)— Compu- 
tation   OF   PmilOD— ACCBUAL    OF    CaVSE    OF 

Action — Establishment  op  Tbust. 
Where  plaintiffs,  each  about  60  years  old, 
advanced  $1,660  to  their  son-in-law.  who  con- 
tributed $1,450  for  the  purchase  of  real  prop- 
erty, which  the  parties  occupied  jointiy.  but 
through  mistake  or  fraud  the  deed  to  the  prop- 
erty was  taken  in  the  name  of  the  son-in-law 
alone,  and  was  so  recorded,  and  plaintiffs  were 
frequently  informed  that  the  deed  was  in  the 
name  of  the  parties  jointly,  and  never  discover- 
■cd  the  error  till  after  the  death  of  the  son-in- 
law,  limitations  did  not  begin  to  run  against  an 
action  to  establish  a  trust  in  the  land  till  their 
discoveiy  of  the  omission  of  their  names  from 
the  deed. 

[Bd.  Note.— For  other  eases,  see  Limita- 
tion of  Actions,  Cent  Dig.  |  602;  Dec.  Dig. 
«S=9l02(8).] 

8.  Plcadino  4=9206(2)  —  Dkmubbbb—Fuead- 

mo  OooD  IN  Pabt. 
Where  a  petition  to  establish  a  trust  stat- 
ed a  cause  of  action  at  least  as  to  one-half  of 
81/60  of  the  estate  claimed  by  plaintiffs,  a  gen- 
eral demurrer  should  not  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
C«nt  Dig.  I  492;   Dec.  Dig.  <»=>206(2).] 

4.  Husband  and  Wife  «s»248  —  OoKUxrNinr 

PBOPKBTT— NATtTBE  OF  ESTATX. 

The  community  status,  like  a  partnership. 
has  the  elements  of  gains  and  loernes  based  on 
the  presumed  labors  of  each,  irrespective  of  the 
real  industry  of  either  spouse. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  880;   Dec.  Dig.  «=>248.] 

6.  Husband  and  Wife  «=»265— Communitt 
Peopebty — Management  and  Disposition. 
The  husband  has  the  real  manaKement,  dis- 
position, and  control  of  the  community  estate, 
with  the  exception  of  the  conveyance  of  the 
homestead,  or  when  the  wife  is  abandoned  by 
the  husband,  or  where  the  proper^  is  conveyed 
in  fraud  of  the  wife. 

[Eid.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |i  896.  917-924;  Dec. 
Dig.  «=9266.] 

Appeal  from  District  Court,  Deaf  Smith 
County;  D.  B.  Hill,  Judge. 

Action  by  B.  B.  Briggs  and  wife  against 
Iiillle  McBrlde  and  others.  From  a  Judg- 
ment for  defendants,  plaintifts  api>eaL  Re- 
versed and  remanded. 

Russell  &  Dameron,  of  Hereford,  for  ap- 
pellants. Ben  H.  Stone  and  E.  T.  Miller, 
both  of 'Amarlllo,  for  appellees. 

HENDRICKS,  J.  B.  R.  Briggs  and  O.  B. 
Briggs,  husband  and  wife,  sued  LilUe  Mc- 
Brlde, their  daughter,  on  allegations  in  a 
second  amended  original  petition,  in  sub- 
stance as  follows:  That  on  or  about  April 
17,  1909,  the  plaintifts  and  one  Louis  Mc- 
Brlde, their  8(»-ln-law,  purchased  certain 
residence  lots  in  the  town  of  Hereford,  Deaf 


AssFor  other  cmm  m*  mud*  tople  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgesto  and  Indazas 


1124 


190  80UTHWBSTBBN  BBPOBTEB 


(Tex. 


Smith  connt7>  Tex. ;  tbat  plaintiffs  adranced 
and  paid  on  said  property  the  sum  of  $1,- 
550,  and  that  IjOuIs  McBride  contributed  the 
sum  of  11,450.  a  total  consideration  of  $3,- 
000,  paid  in  cash  for  the  same;  tbat  said 
pr<^>erty  was  purchased  as  a  home  for  all  of 
the  parties,  who  took  immediate  possession, 
after  the  purchase,  for  that  purpose.  Plain- 
tiffs further  aver  that  the  sum  advanced  by 
them,  $1,550,  was  delivered  to  Louis  McBride 
upon  an  oral  agreement  that  McBride  would 
use  the  money  for  the  purchase  of  the  prop- 
erty and  take  a  deed  to  the  same  in  the  Joint 
names  of  the  plaintiffs  and  McBride,  but, 
through  inadvertence  and  mistake  of  the 
scrivener,  the  names  of  the  plaintiffs  were 
omitted  from  the  deed;  that  McBride  ac- 
cepted the  deed,  placing  the  same  of  record, 
and  did  not  know  that  the  names  of  plain- 
tiffs had  been  so  omitted,  but  believed  that 
their  names  had  been  inserted  in  said  instru- 
ment; that  McBride  informed  the  plaintiffs 
that  be  had  taken  the  deed  in  the  joint 
names  of  all  the  parties,  and  that  all  of  said 
parties  believed  that  said  deed  contained  the 
names  of  all  up  to  the  date  of  the  death  of 
Louis  McBride,  which  occurred  on  or  about 
March  18,  1913 ;  tbat  McBride  repeatedly  in- 
formed the  plaintiffs,  and  stated  to  other 
parties,  that  they  and  he  were  Joint  owners 
of  the  property,  and  that  McBride  never  In 
any  manner  held  the  property  adversely  to 
the  plaintiffs  or  repudiated  their  claim  of 
ownership.  It  is  also  averred  that  Llllle 
McBride,  the  defendant  herein,  and  the 
daughter  of  plaintiffs,  and  Louis  McBride, 
resided  together  for  a  number  of  years,  and 
that  plaintiffs  bad  the  utmost  confidence  in 
the  integrity  of  their  son-in-law,  and  the  lat- 
ter had  been  intrusted  with  numerous  busi- 
ness affairs  of  the  plaintiffs,  and  had  been  "in 
the  habit  of  conducting  plaintiffs'  business" ; 
that  when  McBride  informed  them  the  deed 
had  been  taken  in  the  Joint  names  of  all  the 
parties,  they  never  examined  the  deed  rec- 
ords to  ascertain  if  such  were  a  fact,  and 
never  had  any  notice  or  knowledge  that  their 
names  did  not  appear  in  the  deed  until  on 
or  about  August  15,  1014,  after  the  death  of 
McBride,  at  which  time  the  plaintiffs  dis- 
covered the  error,  and  demanded  of  defend- 
ant LiUie  McBride  a  conveyance  of  their  in- 
terest, which  was  refused.  Immediately  fol- 
lowing the  allegations  expressing  the  pre- 
ceding facts,  it  is  alleged: 

"Plaintiffs  will  show  that  immediately  upon 
making  said  $1,550  payment  on  said  p^'operty, 
as  aforesaid,  tbey  went  into  possession  of  the 
said  property  and  so  continued  to  reside  on  and 
possess  said  property  and  pay  the  taxes  there- 
on until  some  time  in  the  year  of  1014,  aa 
aforesaid." 

There  are  further  averments  in  the  nature 
of  an  alternative  plea,  rather  bard  to  con- 
strue the  extent  and  reach  of  the  same.  In 
effect  that  if  at  any  time  Louis  McBride  dis- 
covered the  omission  of  plaintiffs'  name^ 
from  the  deed,  he  expressly  stated  that  such 
fact  was  an  error  In  drawing  the  deed,  and 


that  plaintiffs  in  ftict  owned  an  undivided  in- 
terest in  the  property,  and  that  be  was  hold- 
ing same  in  trust  for  tbem  to  the  extent  of 
their  Interest  Following,  however,  the  last 
averment,  It  is  stated  that  they  never  at 
any  time  bad  the  deed  In  their  possession, 
and  again  repeated  that  they  did  not  know 
the  contents,  and,  reposing  the  utmost  con- 
fidence in  McBride,  on  account  of  bis  In- 
formation to  them  as  to  the  nature  of  the 
deed,  and  on  account  of  the  fiduciary  rela- 
tionship, they  had  no  reason  to  disbelieve  Mc- 
Bride's  statements. 

It  was  also  stated  "that  if  McBride  hi- 
tended  to  take  said  deed  in  his  name,  for 
the  purpose  of  defrauding  these  plaintiffs, 
they  never  bad  any  notice  of  the  same  until 
about  August  14,  1915,  and  tbat  tbey  were 
prevented  from  learning  of  such  facts  by  rea- 
son of  the  concealment  and  misstatements  of 
said  McBride,"  and  relied  on  the  same  and 
bad  no  reasonable  way  of  learning  to  the 
contrary. 

It  was  averred  that  Louis  McBride  left 
surviving  him  "as  his  sole  and  only  heirs,  the 
defendant  herein  LiUie  McBride  and  two 
children,  Clara  McBride  and  L.  B.  McBride; 
Thereafter,  about  August  1,  1914,  the  said 
children  •  •  •  by  duly  executed  deed, 
conveyed  their  Interest  in  said  property  to 
the  defendant  herein  Lillie  McBride." 

The  trial  court  sustained  a  general  de- 
murrer to  plaintiff's  petition  and  two  special 
exceptions,  respectively  setting  up  the  two 
and  four  years'  statutes  of  limitations. 

As  affecting  the  nature  and  character  of 
the  estate  and  the  source  of  title  charged  in 
the  petition,  as  held  by  Lillie  McBride,  we 
think,  in  legal  effect,  the  same  Is  averred  as 
foUows:  That  plaintiffs  furnished  *i/«o  and 
their  son-in-law  Louis  McBride  **/«o  of  the 
purchase  money  of  the  property  upon  an  oral 
agreement  for  the  Joint  acquisition,  of  same; 
that  upon  the  death  of  Louis  McBride  the  le- 
gal title  only  to  one-half  of  this  *'/»o  of 
said  property  was  in  the  wife  after  the  death 
of  Louis  McBride,  in  her  own  right,  subject 
to  proper  proof  affording  a  divestiture.  This 
results  because  the  property  is  presumptively 
community.  If  it  had  been  community  prop- 
erty without  any  charge  of  an  equitable  es- 
tate, the  children  would  only  have  succeeded 
to  one  half,  with  the  other  half  vesting  in 
the  wife  by  virtue  of  the  community  princi- 
ple, and  Rev.  St  art  2469,  casting  on  the  sai^ 
vivor  one  half  of  said  community  estate. 

[1]  It  is  insisted,  and  seriously  argued.  In 
this  cause  that  the  plaintiffs*  second  amend- 
ed original  petition  discloses  upon  its  face 
that  the  trust  sought  to  be  established  by 
the  plaintiffs  in  error  must  be  established 
by  their  testimony  as  to  statements  made  by 
them  to  Louis  McBride,  and  by  the  latter  to 
tbem,  which,  under  article  S600  of  the  Be- 
vised  Statutes  would  be  InadmisslbleL 

"In  actions  by  or  against  executors,  admin- 
istrators or  guardians,  in  which  judgment  maj 
be  rendered  for  or  agamst  them  as  such,  neither 
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party  shall  be  allowed  to  testify  against  the 
others  as  to  any  transactioD  with,  or  state- 
ment by,  the  testator,  intestate  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  par- 
ty; and  the  provisions  of  this  article  shall  ex- 
tend to  and  Include  all  actions  by  or  against 
the  heirs  or  legal  representatives  of  a  decedent 
aiieinK  out  of  any  transaction  with  such  de- 
cedent."   Article3960. 

We  cannot  conceive  that  the  learned  trial 
Judge  sustained  the  general  demurrer  upon 
such  a  theory.  The  petition  does  not  nega- 
tive, nor  does  It  disclose,  wholly  the  source 
of  the  proof  to  sustain  the  alleged  equitable 
estate.  Neither  do  we  see  how  a  trial  Judge 
could  anticipate  that  either  party  would  hot 
call  the'oppo&lte  party  to  the  witness  stand. 

In  view  of  the  above  analysis  of  the  status 
of  the  estate  charged  in  the  petition  as  being 
claimed  by  Lillie  McBride,  and  on  account  of 
another  trial,  we  hold.  In  the  condition  of 
this  record,  the  plaintiffs'  testimony,  and 
consequently  defendant's,  would  be  admis- 
sible. Wootters  v.  Hale,  83  Tex.  663,  19  S. 
W.  134;  Harris  v.  WarUck,  42  S.  W.  356; 
EJvans  v.  Scott,  97  S.  W.  117;  Edwards  v. 
White,  120  S.  W,  916;  Harry  v.  Hamilton, 
154  S.  W.  637;  Field  t.  Field,  39  Tex.  Civ. 
App.  5,  87  S.  W.  726;  Wllmurth  v.  Tomp- 
kins et  aL,  68  S.  W.  SSS. 

As  to  the  particular  property  claimed  in 
the  petition,  though  stated  that  LUlle  Mc- 
Bride ifi  an  heir,  she  was  uot  an  heir  of  her 
husband  in  a  strict  sense  of  heirship  to  the 
one-half  of  the  31/60  of  said  estate  though 
title  was  cast  by  article  2469.  The  action  is 
not  against  her  -as  executrix  or  administra- 
trix, nor  is  she  asserting  any  right  to  the 
property  as  the  heir  of  her  deceased  husband ; 
neither  is  it  shown  that  she  was  adminis- 
tering their  community  estate  under  the 
statute  as  his  surviving  wife.  As  a  vendee 
from  the  children  of  tli^  legal  title  to  one- 
balf  of  the  "/ao  of  said  alleged  trust  estate, 
she  was  in  the  attitude  of  a  purchaser. 

The  condition  of  the  title,  upon  this  rec- 
ord, as  It  would  have  been  litigated  upon 
the  pleading,  was  one  in  Mrs.  Ldllie  McBride, 
In  her  own  right:  E'lrst  by  virtue  of  her 
half  of  the  community;  and,  second,  as  a 
vendee  from  the  children.  Some  of  the  above 
authorities  hold,  and  the  others  are  persua- 
sive, that  testimony  to  establish  such  a  <dalm, 
when  8u<*h  a  condition  is  disclosed,  is  not 
excluded  by  the  terms  of  the  statute  men- 
tioned. 

[2]  On  account  of  the  averments  of  the 
jpetltion  it  may  be  a  littie  difficult  to  proper- 
ly characterize  the  nature  of  the  trust  charg- 
ed against  the  estate  in  question,  though  prob- 
ably it  should  be  designated  -as  a  constructive 
trust.  The  oral  agreement  to  Jointly  acquire 
the  property  and  to  have  the  conveyance  ex- 
press the  Joint  interest,  was  not  fulfilled, 
either  by  mistake  or  inadvertence  of  the 
scrivener,  or  fraud  by  louis  McBride.  There 
are  some  general  expressions  In  the  opinions 
that  the  statute  of  limitations  begins'  to  run 
firom  the  time  that  a  constructive  trust,  or  one 


ex  malefldo,  was  created.  However,  sndi  a 
rale  Is  subject  to  exceptions,  and  this  case 
would  illustrate  an  exception.  The  rela- 
tionship of  the  parties;  the  age  of  the  bene- 
ficiaries, about  60  years;  the  management 
of  plaintiCTs'  business  by  the  son-la-law; 
the  trust  and  confidence  reposed  in  him  by 
them;  the  reliance  by  them  upon  his  state- 
ments; their  Joint  residence  on  the  prop- 
erty with  the  son-in-law  to  the  time  of  his 
death,  and  inferably  with  the  daughter  after 
his  decease;  and  such  confidence  and  trust 
remaining  until  the  actual  discovery  in  Au- 
gust, 1914.  It  may  be  that  the  allegations 
of  excuse  in  detail  are  not  quite  as  full  as 
careful  pleading  should  dictate,  but  we  think 
they  are  full  enough  against  a  general  de- 
murrer. 

If  a  plaintifTs  claim  of  the  land  is  against 
the  possessor  of  a  legal  titte  as  held  in  con- 
structive trust  for  his  benefit,  it  may  be  that 
the  defendant  may  argue  that  the  statute  of 
limitations  applies  from  the  time  of  the  crea- 
tion of  the  trust,  without  showing  that  he 
has  repudiated  the  trust.  Oaks  v.  West,  64 
S.  W.  1034.  However,  if  plaintiffs  show  that, 
without  fault  on  their  part,  they  are  Ignorant 
of  facts  on  account  of  having  been  lulled  into 
security,  the  statute  would  not  apply.  TIte 
ordinary  rule  Is: 

"If  •  *  •  the  act  of  the  trustee  is  not 
inconsistent  with  any  right  of  the  beneficiary 
which  is  known  to  the  latter,  then  there  is  not 
cause  for  his  bringing  a  suit;  there  being  no 
violation  of  any  known  right"  Rice  v.  Ward, 
92  Tex.  704,  TO8,  61  S.  W.  844,  845. 

We  mean  as  applied  to  express  or  result- 
ing trusts. 

Justice  Moore  held  that  under  circum- 
stances showing  the  possession- of  certain  ne- 
groes by  a  father  In  a  fiduciary  capacity  as  a 
natural  gniardian  of  the  daughter,  there  must 
be  a  distinct  repudiation  of  her  title  brought 
to  her  knowledge,  and  such  repudiation  must 
have  been  persisted  in  throughout  the  term 
of  prescription ;  that  equivocal  acts,  first  in 
denial  and  then  In  recognition,  would  not 
constitute  such  a  repudiation.  Lewis  v.  Cas- 
tteman,  27  Tex.  422.  Chief  Justice  WlUle 
said: 

"In  case  of  a  constructive  trust,  which  ia 
bom  of  fraud,  and  which  presupposes  from  its 
beginning  an  adverse  claim  of  right  on  the  part 
of  the  trustee  by  implication,  the  statute  will 
commence  to  run  from  the  period  at  which  the 
cestui  que  trust  could  have  indicated  his  right 
by  action  or  otherwise.  Hunter  v.  Hubbard,  26 
Tex.  537;  Anderson  v.  Stewart,  15  Tex.  286; 
Carlisle  v.  Hart,  27  Tex.  350.  But  even  in  such 
cases  the  trustee  must  bring  himself  clearly 
within  the  position  of  a  continued  and  con- 
sistent adverse  claimant  (Grumbles  v.  Grum- 
bles, 17  Tex.  472)  and  the  cestui  que  trust  must 
have  no  reasonable  excuse  for  failing  to  ^ose- 
cute  his  claim  within  a  proper  time.  McKIq  v. 
WUUams,  48  Tex.  89."  M.  S.  &  R.  Cole  v.  C. 
W.  Noble,  63  Tex.  on  page  484. 

Judge  Willie  was  dealing  with  a  resulting 
trust,  and  said: 

"In  this  case  8.  F.  Noble,  Jr.,  set  up  no  claim 
to  hold  the  land  adversely  to  his  brother;  and, 
after  his  death,  his  personal  representatives 
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in  effect  declined  to  make  such  claim  by  failing 
to  administer  the  lots  as  part  of  his  estate;  and 
bis  widow  did  not  repudiate  the  trust  until  a 
short  time  before  the  commencement  of  this 
suit.  These  circumstances  were  calculated  to 
lull  the  appellee  into  the  belief  that  the  trust 
was  still  recognized  by  those  claiming  under  the 
original  trustee;  and  as  the  opposing  claim- 
ants, if  any  existed,  were  connected  with  him 
by  blood  and  affinity,  we  cannot  say  that  he  was 
bound  to  prosecute  his  rights  at  any  time  be- 
fore their  disavowal  was  brought  to  his  notice 
in  such  manner  as  to  claim  his  attention."  63 
Tex.  pases  434,  436. 

The  case  of  Davis  v.  Oavis,  20  Tex.  Olv. 
App.  311,  49  S.  W.  726,  Is  practlcaUy  the 
same  as  the  present  case.  Two  brothers  were 
partners;  one  residing  In  Kentucky  and  the 
other  in  Texas.  The  latter  purchased  the 
land  with  partnership  funds.  He  thereafter- 
ward,  In  writing  and  verbally,  acknowledged 
that  the  land  was  the  property  of  himself 
and  brother.  However,  subsequently,  he  ex- 
ecuted a  deed  conveying  the  land  to  his  wife, 
which  was  promptly  recorded.  "The  evi- 
dence shows  an  act  of  repudiation  occurring 
in  1877,  by  the  conveyance  of  the  tract  by 
Geo.  R.  Davis  to  his  wife,  the  4eed  being, 
as  stated,  at  once  placed  on  record.  Neither 
this  or  another  act  of  repudiation  would  start 
the  statute  to  run  until  the  party  affected 
knew  of  it,  or  until  the  circumstances  rea- 
sonably charged  him  with  knowledge  of  it" 
20  Tex.  Civ.  App.  page  313,  49  S.  W.  728. 
Writ  of  error  denied. 

Chief  Justice  James  also  said  that  the  con- 
duct of  the  trustee,  the  nonresldence  of  his 
brother,  and  the  relations  of  the  parties, 
would  excuse  the  ascertainment  of  the  act  of 
repudiation. 

[3]  We  were  at  first  concerned  with  the 
thought  that,  on  account  of  the  petition  aver- 
ring that  Llllle  McBrlde  received  a  part  of 
the  land  from  Louis  McBride's  heirs,  by  du- 
ly executed  conveyance,  without  allegations 
that  she  had  notice  or  paid  a  valuable  con- 
sideration, and  the  burden  being  upon  the 
plalntlfC  to  aver  and  prove  such  facta,  this 
court  should  discuss  that  subject.  The  com- 
plexity of  the  problem  arose  on  account  of 
the  fact  that  Mrs.  McBride  was  the  wife  and 
partner  in  community  at  the  time  the  hus- 
band acquired  the  property ;  hence  would  no- 
tice to  him  be  constructive  notice  to  her,  by 
virtue  of  the  community  and  the  domestic 
relations?  If  we  are  correct,  however,  that 
the  wife  is  vested  with  the  legal  title  to  one- 
half  of  the  31/60  of  the  estate  claimed  by 
plaintiffs,  in  any  event,  the  trial  court  should 
not  have  sustained  the  general  demurrer. 
As  to  so  much  of  said  estate  she  would  stand 
in  the  shoes  of  her  husband.  We  referred 
such  a  question  of  constructive  notice  to  both 
parties  for  a  new  brief  and  additional  argu- 
ment on  that  subject. 

The  cases  of  Stephens  v.  Herron,  99  Tex. 
63,  87  S.  W.  326,  and  Pearce  v.  Jackson,  61 
Tex.  645,  cited  by  appellees  in  their  supple- 
mental brief,  are  not  wholly  persuasive  that 
a  wife,  under  conditions  exhibited  in  this 


record,  could  be  an  Innocent  purchaser  from 
her  husband  of  a  trust  estate,  or  from  his 
heirs  after  descent  was  cast,  on  account  of 
the  Imputation  of  notice  solely  resulting  from 
the  community  principle.  In  the  former  case^ 
on  a  careful  analysis  of  the  facts,  the  wife 
knew  that  the  property  had  been  conveyed 
to  another  grantee,  though  the  deed  was  un- 
recorded, and  the  consideration  for  the  con- 
veyance by  the  husband  to  the  wife  was  in 
reality  community  funds. 

The  case  of  Stephens  v.  Herron,  supra,  was 
one  where  the  wife  purchased  from  the  bus- 
band  an  estate.  The  opinion  does  not  dis- 
close that  it  was  community.  Previous  to 
this  purchase  she  had  Joined  with  the  hus- 
band in  an  Instrument  appointing  an  attor- 
ney in  fact,  and  such  agent  had  thereafter 
conveyed  the  property,  and  his  grantee  had 
failed  to  place  the  deed  of  record.  The  Court 
of  Civil  Appeals  simply  certified  the  question 
to  the  Supreme  Court  whether  the  fact  that 
she  had  Joined  In  the  power  of  attorney  Ua- 
puted  notice  to  her  of  the  rights  of  the  hold- 
er of  the  unrecorded  deed  from  the  attorney 
in  fact,  and  the  Supreme  Court  answered 
negatively.    Bates  on  Partnership  says: 

"If  the  trustee,  without  his  copartners  know- 
ing that  the  money  is  held  in  trust,  uses  it  to 
pay  the  debts  of  the  firm,  or  applies  it  to  oth- 
er partnership  uses,  or  lends  it  to  the  firm  or 
puts  it  in  as  capital,  the  cestui  que  trust  don 
not  become  a  creditor  of  the  firm,  and  can  nei- 
ther maintain  an  action  against  them  or  prove 
against  the  joint  estate  in  bankruptcy.  •  •  * 
The  knowledge  of  the  guilty  partner  is  not  the 
knowledge  of  the  firm  because  it  is  outside  of 
the  firm  B  business"  < 

— and  states  that  those  partners  who  were 
cognizant  only  of  the  misapplication  of  the 
trust  fund  are  alone  chargeable.  Vol.  1,  § 
481,  pp.  600,  501. 

Perry,  citing  some  of  the  cases  dted  by 
Bates,  says,  in  a  note  to  section  846: 

"The  weight  of  authority  seems  to  be  to  the 
effect  that  when  a  partner  tarns  over  to  the 
firm  money  which  is  apparently  Ms  own.  or 
uses  it  to  pay  firm  debts,  without  notice  to  his 
co-partner  of  any  trust  attaching  to  it  and  he 
is  given  credit  for  it  as  his  own  money,  the 
firm  is  given  protection  of  a  bona  fide  taker  for 
value  without  notice."  Perry  on  Trusts,  v<d. 
2.  i  846,  p.  1385  (note). 

This  doctrine  is  en  the  theory  that  the 
misapplication,  by  the  individual  partner, 
when  a  trustee,  of  trust  funds,  is  a  tort 
which  is  outside  the  scope  of  the  partnership. 
The  comment  by  Perry  Is,  though,  that  this 
question  has  never  been  worked  out  very  sat- 
isfactorUy. 

[4,  6]  The  community  status,  of  course,  fias 
been  likened  to  a  partnership.  It  has  the  de- 
ments of  gains  and  losses,  based  upon  the  pre- 
sumed labors  of  each,  irrespective  of  the  real 
industry  of  either  spouse.  As  to  community 
property,  though,  the  wife  is  practically  a  pas- 
sive partner,  viewing  her  jjowers  to  act  for  the 
community,  except  probably  where  she  acts  as 
the  agent,  or  Implied  agent,  of  the  husband 
for  the  community,  or  for  the  family.  Hie 
husband  has  the  real  management,  dJ^wsl- 
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tlon,  and  control,  with  the  exception  of  the 
conveyance  of  the  homestead,  or  when  aban- 
doned by  the  hnsband,  or  except  where  the 
property  la  conreyed  In  fraud  of  the  wife. 
The  liability  of  the  partnership  and  of  the 
Individual  partners,  In  ordinary  partnerships, 
Is  worked  out  through  one  of  agency  by  vlr- 
tne  of  a  contract.  The  wife,  though.  Is  de- 
nied the  full  8Ux>ervl8lon  and  management, 
as  well  as  the  powers,  of  an  agent  inhering 
ordinarily  In  partnerships.  The  marriage^ 
of  course,  in  a  sense  is  a  contract,  bnt  the 
law  thereafter  Impresses  the  comrannlty 
principle,  and  the  community  gains  and  loss- 
es as  a  result,  with  the  husband  as  the  domi- 
nant partner.  The  wife  is  not  personally 
Uable;  neither  is  her  separate  estate,  for 
the  community  debts,  or  the  husband's  ^torts. 
As  to  the  acquisitions  aside  from  her  indus- 
try falUng  into  the  community,  when  to  sell 
or  buy,  or  when  to  trade,  or  how  much,  or 
bow  little,  In  law  she  is  negligible;  her  dic- 
taUon  Is  entirely  feminine.  Concerning  this 
question,  it  might  be  thought  that  in  an  ordi- 
nary case,  where  one  trusts  the  husband  with 
the  legal  title  to  property,  which  carries  with 
It  the  apparent  title  to  the  whole  estate,  if  a 
wife  in  reality,  without  notice,  pays  value 
out  of  her  separate  estate,  she  should  be  en- 
titled to  the  same  as  any  other  Innocent  pur- 
chaser. However,  on  the  other  hand,  the  hus- 
band, if  he  should  convey  to  the  wife  such 
an  estate,  and  defraud  the  cestui  que  trust, 
or  convey  to  some  other  Innocent  purchaser, 
he  would  be  liable  for  the  value  of  the  prop- 
erty, and  in  the  last  instance  we  know,  and 
in    tbe  first  Instance  It  would  seem,   that 


the  community  estate  would  have  to  re- 
spond. If  so,  we  would  have  the  anomaly  of 
the  wife  being  an  Innocent  purchaser  of  prop- 
erty on  account  of  which  her  community 
property  Is  liable,  through  the  very  wrong 
which  produces,  with  her  Innocence,  her  es- 
tate. If  the  property  is  presimiptlvely  com- 
.munlty,  It  may  be  considered,  as  a  practical 
question,  she  would  only  purchase,  and  pay 
for,  the  husband's  Interest;  ostensibly  she 
owns  the  other  half. 

It  is  true  that  Justice  Stayton's  language. 
In  the  case  of  Pearce  t.  Jackson,  supra,  is 
subject  to  the  construction  tAat  he  thought  a 
wife  could  become  an  innocent  purchaser 
against  the  undisclosed  Interests  of  another 
if  she  had  no  notice  and  i)aid  value.  The 
language  of  such  a  great  Judge  has  afflrraa- 
tlve  persuasion,  bnt  the  facts  of  the  par- 
ticular case,  when  analyzed,  are  of  a  negative 
value. 

We  consider  the  question  as  a  matter  of 
policy,  and  a  rule  of  property,  one  of  serious 
import,  and  Its  correct  solution,  though  a  de- 
sirable result,  quite  dlflScuIt  as  a  legal  ques- 
tion. Such  a  question  probably  may  not 
arise  on  another  trial  in  view  of  our  opin- 
ion. If  correct,  on  other  legal  merits  arising 
upon  the  record,  and  we  will  not  decide  it. 

The  district  court  should  not  have  sustain- 
ed the  general  demurrer  to  the  petition,  or 
the  special  exceptions  on  limitation,  as  the 
allegations  present  sufficient  grounds  of  ex- 
cuse affecting  the  question  of  diligence  for 
the  lack  of  knowledge  of  the  plaintiffs. 

The  case  Is  reversed  and  remanded. 
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QUANAH,  A,  &  P.  BY.  CO.  v.  COI^ETT. 
(No.  1086.) 

(Court  of  dtll  Appeals  of  Texas.     Amarillo. 
Jan.  8,  1917.) 

1.  Eminent  Dokmn  <g=>262(2)— Pabtieb  En- 

TITIXD    TO   AlXBQB  EBEOE—ESTOPPKI/— CON- 
DEMNATION. 

Where  a  railroad  against  which  an  action  to 
recover  land  was  brought  pleaded  ownership  of 
its  right  of  way  across  the  land,  and  by  a  sepa- 
rate paragraph  alleged  that  it  had  construct- 
ed its  railroad  across  the  land  and  prayed  a 
condemnation  of  a  right  of  way  therefor,  as  it 
was  permitted  to  do  by  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  6531,  which  provided  that 
the  plea  for  condemnation  should  oe  an  admis'- 
sion  of  plaintiffs  tide  to  the  proper^,  and  the 
railroad  appealed  from  the  award  of  damages, 
but  did  not  question  the  judgment  of  condemna- 
tion, it  is  estopped  to  raise  on  that  appeal  ques- 
tions affecting  its  original  claim  of  title  to  the 
property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  682;    Dec.  Dig.  «=>262(2).] 

2,  Limitation  o»  AonoNS  «B=>32(2)— Injub- 
iNG   Pbopertt   Without  Oompensation— 

.  The  two-year  statute  of  limitation,  thougjh  It 
may  bar  recovery  for  the  negligent  eonstruction 
of  a  railroad  across  plaintiff's  land,  does  not 
bar  recovery  in  condemnation  proceedings  of 
the  incidental  damages  to  plaintiff's  land  not 
taken  cansed  by  the  proper  construction  of  the 
railroad  along  uie  right  of  way  condemned. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  f  143;  Dec.  Dig.  <8=a 
82(2) ;   Eminent  Domain,  Cent.  Dig.  |  788.] 

8.  Eminent  Domain  <8=»307(2)  —  Compensa- 
tion—Damages— Evidence. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6521  providing  that  in  estimating  either 
the  injuries  or  the  benefits  in  condemnation 
those  sustained  by  the  owner  in  common  with 
the  community  generally,  and  not  peculiar  to 
him,  shall  be  excluded,  evidence  that  Uie  land 
was  of  more  value  after  the  railroad  was  con- 
structed than  it  was  before,  without  eroJence 
that  the  increase  in  value  was  due  to  particular 
benefits  received  by  that  land,  does  not  show 
that  plaintiff  is  not  entitled  to  recover  com- 
pensation for  damages  to  the  part  of  the  land 
not  taken,  but  at  most,  makes  that  a  question 
for  ihe  jury. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  823;  Dec.  Dig.  <S=>307(2).] 
4.  Eminent  Domain  «=s>224— Newlt  Disoov- 
■BED  Evidence — New  Tbiai.. 
In  an  action  against  a  railroad  compan^f  to 
recover  land,  where  defendant  daimed  title, 
and  also  asked  for  condemnation  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6531, 
which  provides  that  the  plea  for  condemnauon 
is  an  admission  of  plaintifTs  title,  defendant 
cannot,  after  a  judgment  of  condemnation,  se- 
cure a  new  trial  on  newly  discovered  evidence 
as  to  his  title. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f|  574-579;  Dec  Dig.  «=> 
224.] 

Appeal  from  District  Court,  Motley  Coun- 
ty; Jo  A.  P.  Dickson,  Judge. 

Action  by  J.  C.  Collett  against  the  Qnanah, 
Acme  A  Padflc  Railway  Company  to  recover 
possession  of  land,  in  which  defendant  asked 
for  a  condemnation  of  a  right  of  way  across 
the  land.    Judgment  for  plaintiff,  but  award- 


ing condemnation  and  ajssessing  the  damages, 
and  defendant  appeals.     Affirmed. 

D.  B.  Decker  and  J.  A.  Clarke,  both  ot 
Quanah,  and  Or,  EL  Hamilton,  of  Matador,  for 
appellant  T.  T.  Bonldln,  of  Matador,  for  ap- 
pellee. 

HBNDBIOKS,  3.  The  appellee,  J.  a  Col- 
lett, sought  to  recover  of  the  appellant, 
Quanah,  Acme  tc  Pacific.  Bail  way  Company, 
the  title  and  possession  at  a  certain  section 
of  land  situated  In  Motley  county,  Tex. 

The  defendant  railway  company  disclaimed 
as  to  all  of  the  land  described  In  plalntifTs 
petition,  except  200  feet'  of  right  of  way 
through  said  surrey,  amounting  to  12.8 
acres;  and,  after  specially  answering,  under 
separate  paragraphs,  that  It  was  entitled  to 
the  land  on  ecoonnt  of  certain  agreements 
and  estoppels,  the  railway  company.  In  re- 
convention, pleaded  that  It  had  constmcted  a 
line  of  railway  across  plaintiff's  land  (but 
with  his  consent),  and  that  said  right  of  way 
is  necessary  to  its  business  as  a  common  car- 
rier, praying  for  a  condemnation  of  a  right 
of  way,  and  that  the  court  assess  plalntUTs 
damages  therefor. 

Article  6531,  Vernon's  Sayles'  Olvtt  Stat- 
utes, provides: 

"When  any  railroad  company  is  sued  for  any 
property  occupied  by  it  for  railroad  purposes, 
or  for  damages  thereto,  the  court  in  which  such 
suit  is  pending  may  determine  all  matters  in 
dispute  between  the  parties,  including  the  con- 
demnation of  the  property,  upon  petition  or 
cross  bill  asking  suca  remedy  by  def^dant,  bat 
the  plea  for  condemnation  shall  l>e  an  admissioa 
ot  the  plaintiff's  title  to  such  property." 

Before  the  passage  of  this  article  In  1888 
the  district  court  had  no  jurisdiction  on  the 
application  of  a  railway  company,  by  cro»- 
action  or  otherwise,  to  change  plalntifTs  suit 
to  one  of  condemnation  for  the  land.  Such 
a  corporation  in  the  exercise  of  the  rl^t  pri- 
or to  said  statute  could  cmly  obtain  a  con- 
demnation In  a  manner  pointed  out  by  the 
particular  statutes  giving  the  power  and  pre- 
scribing the  methods  and  adjudicating  the 
rights  In  the  county  court  Railway  Co.  v. 
Polndexter,  70  Tex.  98,  7  8.  W.  316.  The 
statute  was  evidently  enacted  to  give  rail- 
road companies  such  a  right  but  In  providing 
the  remedy  furthering  it  attached  the  con- 
dition that  the  "plea  for  condemnatlcm  shall 
be  an  admission  of  the  plaintiff's  title  to 
such  property."  The  appellant  railway  com- 
pany Is  In  the  attitude  of  pleading  an  agree- 
ment of  donation  of  the  right  of  way,  also 
estoppel  and  acquiescence,  and  at  the  same 
time  seeking  to  condemn  the  property.  In 
which  event  the  statute  requires  It  to  admit 
plalntirs  title. 

[1]  In  this  case  the  damages  were  award- 
ed, and  while  there  may  be  questions  arising 
upon  the  evidence,  or  otherwise  mooted,  aa 
to  the  correctness  of  the  damages,  however, 
as  to  the  question  of  title,  the  district  court 
In  Its  judgment  having  condemned  the  land. 
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and  there  being  no  complaint  in  that  respect 
by  the  defendant,  nor  attempted  rejection  of 
said  Judgment  In  this  conrt,  but  an  evident 
acquiescence  and  election  with  reference  to 
the  same,  we  think  the  defendant  la  estopped 
to  raise  In  this  conrt  questions  affecting  any 
other  claim  of  right  affecting  the  title  to  the 
property  interposed  by  it  Hallway  Ca  t. 
Johnson,  166  S.  W.  250,  par.  12;  Vance  v. 
Railway  Ck).,  173  S.  W.  266;  Hallway  Co.  y. 
Klnkead,  60  S.  W.  468. 

[2]  The  first,  second,  and  third  assignments 
of  error,  as  to  the  question  of  damages,  as- 
sert that  the  record  discloses  that  that  part 
of  the  suit  for  same  was  barred  by  the  two- 
year  statute  of  limitation.  That  question  al- 
so arose  in  the  cases  of  Chicago,  Hock  Island 
&  Gulf  Railway  Co.  r.  Johnson,  and  Railway 
Co.  V.  Klnkead,  supra,  in  which  the  Supreme 
Court  denied  writs  of  error.  Following  the 
case  of  Railway  Co.  v.  Cave,  80  Tex.  137,  16 
S.  W.  788,  it  was  held  that  the  statute  of  two 
or  four  year  limitation  did  not  apply  to  the 
right  of  the  owner  of  compensation  for  dam- 
ages to  the  remainder  of  the  land,  when  in 
reconvention  in  trespass  to  try  title  the  rail- 
road sought  condemnation.  Justice  Stayton 
had  said  In  the  case  of  Hallway  Co.  v.  Cave, 
supra: 

"It  might  as  well  be  held  that  plaintiff  was 
barred  from  recovering  damages  for  the  con- 
demnation of  the  right  of  way  itself  by  reason  of 
a  former  occupancy  not  sumcient  to  confer  the 
right  as  to  bold  that  he  is  barred  from  recover- 
ing for  injury  to  land  not  actually  condemned, 
but  made  less  valuable  by  the  ctmdemnation  of 
the  right  of  way;  for  the  one  element  of  dam- 
ages as  well  as  the  other  enters  into  the  cwnpen- 
■ation  to  be  paid  for  the  taking,  and  neither  can 
be  barred  so  long  as  the  land  has  not  in  some 
lawftd  manner  been  burdened  with  the  ease- 
ment" 

Cases  applying  a  shorter  statute  of  limita- 
tions, where  the  damages  arose  either  from 
negUgence  or  unskillfulness  In  the  construc- 
tiaa  or  operation  of  the  road,  do  not  apply. 
The  case  of  Railway  Oo.  v.  Henderson,  86 
Tex.  308,  and  particularly  page  813,  24  S.  W. 
881,  discloses  the  difference  between  damages 
accruing  under  the  Constitution  for  the  tak- 
ing or  appropriation  of  private  property  for 
pnbllc  use  and  other  damages  arising  on  ac- 
count of  either  the  negligent  construction  or 
operation  of  the  railroad.  The  land  belongs 
to  the  owner  until  paid  for  under  the  Con- 
stitution, and  the  compensation  is  the  whole 
damages,  including  the  value  of  the  land  tak- 
en, as  well  as  the  damages  to  the  remainder 
of  the  land.  Railway  Co.  v.  Henderson,  su- 
pra, p.  313. 

[3]  The  fifth  assignment  of  error  raises 
the  question  that  the  Judgment  and  verdict 
are  contrary  to  the  evidence,  in  "that  the 
land  not  taken  was  <rf  greater  value  after 
the  construction  of  the  railway  than  prior 


thereto."  We  assume  fbat  appellant  means 
that  in  estimating  the  compensation  or  the 
damages  to  the  remainder  of  the  tract  the 
testimony  ^hows  such  a  deduction  of  benefits 
peculiar  to  the  land  not  taken  as  to  offset 
or  more  than  offset  one  against  the  other. 

Article  6621,  Vernon's  Sayles'  Civil  Stat- 
utes, provides: 

"In  estimating  either  the  injuries  or  the  ben- 
efits, as  provided  in  the  preeeding  article,  those 
injuries  or  benefits  which  the  owner  of  such 
reel  estate  sustains  or  receives  in  cmnmon  with 
the  commonity  generally,  and  which  are  not 
peculiar  to  him  and  connected  with  bis  owner- 
ship, use  and  enjoyment  of  the  particular  parcel 
of  land,  shall  be  altogether  ezduded  from  such 
estimate." 

Plaintiff's  proposition  nnder  the  above  as- 
signment is,  in  substance,  that  the  evidence 
shows  that  plaintiff's  land  not  taken,  for 
which  be  seeks  damage  because  of  the 
construction  of  defendant's  road,  was  worth 
more,  or  at  least  as  much,  after  construction, 
than  it  was  before. 

It  might  be  well  doubted  whether  the  as- 
signment and  the  proposition  really  raise  a 
deduction  of  special  benefits  as  offsetting  the 
Injuries.  However,  all  of  the  testimony  by  the 
different  witnesses  reproduced  in  appellant's 
statement  under  said  assignment  Is  addressed 
to  an  enhancement  of  the  value  of  the  land  on 
account  of  the  construction  of  the  railroad, 
which,  It  would  seem  to  us,  would  be  Shared 
by  the  community.  IMdence  of  a  general 
Increase  In  the  value  of  the  property  In  the 
neighborhood  arising  on  account  of  Uie  pres- 
ence of  the  railroad  is,  of  course,  not  to  be 
considered  in  estimating  or  reducing  such 
damages.  We  see  no  testimony  quoted  In  the 
brief  as  affecting  the  value  of  the  land  point- 
ing to  benefits  peculiar  to  the  owner  "and 
connected  with,  his  ownership,  use,  and  en- 
joyment of  the  particular  parcel  of  land." 
WhUe  we  do  not  think  the  testimony  raises 
an  Issue,  however,  at  best,  according  to  the 
statement  In  the  brief,  it  could  only  be  a  ques- 
tion for  the  Judge  or  Jury. 

[4]  The  seventh  assignment  of  error  is 
based  upon  a  ground  in  the  motion  for  new 
trial  of  newly  discovered  testimony  with 
reference  to  a  contract  found  after  the  trial, 
and  not  produced  at  the  hearing.  This  as- 
signment before  this  court  on  account  of 
previous  discussion  of  the  article  with  refer- 
ence to  condemnation  by  defendant  and  ad- 
mission of  title  by  It  In  this  suit,  we  think, 
is  wholly  ImmaterlaL 

Before  concluding  to  determine  that  part 
of  the  case  upon  the  authorities  and  reasons 
adduced  by  us,  we  had  carefully  considered 
all  the  assignments,  and  would  not  have  re- 
versed the  cause  on  either  of  them. 

The  Judgment  of  the  trial  court  is  afilrmed. 
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AMES  PORTABLE  SILO  &  LUMBER  CO. 
▼.  GILL.     (No.  1077.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Dec.  27,  1916.) 

1.  Sales  iS=»446(9)  —  Wabbantt  —  Tbiai,  — 

iNaXHUCTIONS. 

In  a^  action  for  the  price  of  a  silo,  where  de- 
fendant alleged  fraud  and  breach  of  warranty, 
and  claimed  rescission  or  damages  in  the  alterna- 
tive, and  there  was  evidence  tending  to  defeat  the 
claim  for  a  reeciasion,  it  was  error  to  refuse 
plaintiffs  requested  instruction  that  if  the  silo 
was  guaranteed  as  alleged  by  defendant,  and  the 
guarantee  was  broken  by  plaintiff,  and  the  silo 
was  of  any  value,  the  jury  should  only  allow 
an  abatement  of  a  sum  equal  to  the  difference 
between  value  of  the  silo  delivered  and  the  value 
of  sudi  silo  as  it  was  guaranteed  to  be. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1317;    Dec.  Dig.  «s>446<9).] 

2.  Saixs   «=s>%i(6)— Pixadino— Fbaxid. 

In  an  action  for  the  price  of  a  silo,  allega- 
tions in  the  answer  that  defendant  was  induced 
to  sign  an  order  for  the  silo  which  recited  that 
it  contained  the  entire  contract  between  the 
parties,  by  the  statement  of  plaintiff's  agent 
that  the  order  was  a  mere  formal  matter  neces- 
sary to  get  the  proposition  before  the  plaintUC. 
and  that  the  defendant  did  not  know  or  read 
the  contents  of  the  order  but  relied  apon  the 
representations  of  the  agent,  and  that  the  agree- 
ment was  that  the  contract  between  the  parties 
would  be  recorded  in  another  and  different 
writing  thereafter,  and  that  snch  representations 
were  untrue,  made  for  the  purpose  of  inducing 
the  defendant  to  execute  t!he  written  order,  and 
that  the  defendant  was  inexperienced  and  relied 
upon  8u<^  representations  to  the  plaintiff's 
knowledge,  were  sufficient  to  charge  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  t  1015;  Dec.  Dig.  «=s>364(6).] 

3.  Sates  «=3364(4),  446(2)— Reikdiis  or  Binr* 
SB  —  Pbaxtd  —  Bbeaoh  oj"  Wabbantt  —  Ih- 

SIBUCTIONS. 

In  an  action  for  the  price  of  a  suo,  where 
defendant  alleged  fraud  entitling  him  to  a 
rescission,  with  an  alternative  plea  of  damages 
for  breach  of  warranty  if  the  evidence  failed 
to  sustain  his  allegations  of  fraud,  the  charge 
of  the  court  isfhould  have  covered  both  phases  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1068,  1810;  Deo.  Dig.  «=3864(4), 
446(2).l 

4.  EVIDENCT    «=»131  —  ADMI88IBIL1TT  —  Sna- 

LAB  Pacts.  '     „        . 

In  an  action  for  the  price  of  a  silo,  where 
it  was  shown  that  the  silo  was  erected  under  the 
supervision  of  a  person  furnished  for  that  pur- 
pose by  plaintiff,  and  that  it  "did  not  set 
straight,"  and  that  the  ensilage  in  the  silo  had 
spoiled,  evidence  that  other  silos  of  the  same 
make,  when  properly  constructed,  filled,  and 
taken  care  of,  would  make  and  keep  good  en- 
silage, was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gi  399-402;   Dec.  Dig.  «=»131.] 

5.  Sales  <8=»368(4)— Acwow  fob  Pbicb— Bvi- 

DENCB— ADMISSIBIUTT. 

In  an  action  for  the  price  of  a  silo,  where 
defendant  offered  evidence  tending  to  show  that 
the  silo  was  of  no  value,  evidence  of  the  cost 
of  putting  the  silo  in  repair  and  correcting  aU 
defects  was  admissible. 

VEA.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  (  1062;    Dee.  Dig.  «=>35S(4).] 


6,  Appxal  and  BbBOB  «s»969(3)— PLXADiifo 
«=»236(3)  —  Aubndicent  —  Discbetion  of 
Ooubt— Review. 
Allowance  of  trial  amendmoita  to  pleadings 
is  a  matter  of  discretion  with  the  trial  judge, 
and  will  not  be  reviewed  by  the  api>enate  court, 
unless  there  has  been  a  dear  abuse  of  this  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3830;  Dec.  Dig.  <8=>959<3); 
Pleading,  Cent  Dig.  f  601;  Dec.  Dig.  «=» 
236(3).] 

Error  from  District  Court,  Carson  Coun- 
ty;  Frank  Willis,  Judge. 

Action  by  the  Ames  Portable  SQo  ft  Lum- 
ber Company  against  R.  E.  Olll.  Jadgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Boyce  &  Davldscm,  of  Ajnarillo,  for  plain- 
tiff In  error.  Klmbrough,  Underwood  & 
Jackson,  of  Amarillo,  for  defendant  in  error. 

BALL,  J.  Plaintiff  in  error  sued  defend- 
ant in  error  for  tlie  purchase  price  of  a  silo 
alleged  to  have  been  sold  and  delivered  upon 
the  written  order  of  defendant  in  error,  dat- 
ed August  31,  1914,  the  material  provisions 
of  whl<di  are  as  follows:  The  entire  pur- 
chase price  is  $663,  f.  a  b.  Beaumont,  Tex., 
shipment  to  be  made  to  defendant  in  error 
at  Groom,  Tex.  It  was  provided  that  $200 
should  be  paid  80  days  after  the  arrival  of 
the  silo  at  Groom,  the  balance  to  be  evidenc- 
ed by  two  promissory  notes;  that  the  bill 
of  lading  should  be  sent  to  the  First  State 
Bank  of  Groom,  where  settlement  would  be 
made  by  execution  of  the  notes  provided  for 
and  a  failure  on  the  part  of  the  purchaser 
to  make  such  settlement  within  10  days  to 
mature  the  entire  purchase  price  at  tbe  op- 
tion of  plaintiff.  The  order,  among  other 
provisions,  contained  the  following: 

"Contract,  It  is  understood  t3iat  this  order 
contains  the  entire  contract  between  the  under- 
signed purchaser  and  the  Ames  Portable  Silo  ft 
Lumber  Company,  and  that  either  party  hereto 
shall  not  be  bound  by  any  agreement  not  con- 
tained herein. 

"Ouarantee.  The  Ames  Portable  Silo  ft  Lum- 
ber Company  guarantees  the  Amea  portable  silo 
to  be  well  made,  ot  good  material,  to  be  shipped 
knocked  down  in  such  parts  as  to  form  a  com- 
plete structure  when  properly  assembled  and 
erected  according  to  plans  furnished  by  the 
company  for  same,  and  agrees  that  if  any  piece 
or  part  is  found  defective  and  unsuitable  to  en- 
ter the  structure  when  received  by  purchaser, 
the  company  will  furnish  free  to  purchaser  such 
parts  as  are  necessary  to  replace  the  same  with- 
in a  reasonable  time  after  receipt  of  proper  no- 
tice in  writing  from  the  purchaser,  notice  to  be 
given  within  ten  days  after  delivery  of  the  silo.' 

Plaintiff  in  error  alleges  that  the  silo  was 
shipped  to  Groom  and  notes  sent  as  provideti 
by  contract,  but  that  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  secured 
the  silo  and  hauled  it  away  without  having 
executed  the  notes;  the  recovery  asked  be- 
ing for  the  amount  represented  by  the  notes,  I 
and  in  the  alternative,  for  the  purchase  price 
of  the  silo  and  interest 
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The  answer  of  tbe  defendant  Is  In  sub- 
stance as  follows:  That  plaintifTs  agents, 
Hooper  &  Roach,  of  Oroom,  offered  to  sell 
the  silo  to  him,  making  certain  representa- 
tions as  to  the  quality  and  properties  of  the 
silo,  stating  to  him  that  if  he  would  execute 
the  notes  for  the  purchase  price  plaintiff 
would  make  good  all  representations,  that 
defendant  refused  to  enter  Into  such  con- 
tract on  such  representations,  but  advised 
the  agents  thkt  the  representations  would 
have  to  be  reduced  to  writing  and  that  such 
guaranty  must  contain  the  following: 

"That  such  written  guaranty  should  warrant 
that  such  silo  would  be  safe  and  durable  for  at 
least  five  years;  that  it  would  not  fall  down, 
buckle  in,  warp,  or  lean;  that  it  would  be  air 
ti£^ht,  and  that  it  would  keep,  save,  and  pre- 
serve ensilage  properly  and  in  good  condition 
80  aa  to  conserve  and  develop  tbe  greatest  feed 
value  out  of  such  ensilage  placed  into  £he  same; 
and  that  in  case  said  silo  for  any  reason  should 
fail  to  meet  the  terms  of  such  guaranty,  then 
that  said  trade  should  be  rescinded  and  defend- 
ant's notes  returned  to  him,  together  with  any 
moneys  paid  thereon." 

Defendant  further  alleged  that  plaintiff 
agreed  to  furnish  such  writing  before  defend- 
ant would  be  required  to  execute  any  notes 
or  pay  any  money  and  before  any  contract 
would  be  binding  on  the  parties;  that  such 
agents  r^resented  that  the  order  was  a  mere 
formal  matter  necessary  to  get  tbe  proposi- 
tion before  plaintiff  r  that  the  train  upon 
which  the  agent  wanted  to  send  the  order  to 
plaintiff,  was  about  due  and  that  such  agent 
said  that  he  wanted  to  get  off  on  said  train ; 
that  defendant  did  not  read  or  know  the  con- 
tents of  the  order,  but  relied  upon  the  rejv 
resentatlons  of  the  agent;  and  tbe  agree- 
ment that  said  contract  between  tbe  parties 
would  be  embodied  In  another  and  different 
writing  thereafter  to  be  executed  by  plain- 
tiff, and  If  sufficient  accepted  by  defendant 
Then  follow  allegations  that  said  representa- 
tions were  untrue,  and  were  made  for  the 
purpose  of  Inducing  this  defendant  to  exe- 
cute said  written  order  for  the  purchase  of 
said  silo ;  that  defoidant  was  Inexperienced 
and  wholly  uninformed  as  to  the  sufficiency, 
character,  workmanship,  construction,  or  ma- 
terial In  said  silo,  or  what  was  required  in 
a  silo  of  proper  construction,  and  plaintiff 
well  knew  that  defendant  relied  upon  such 
representations  of  plaintiff,  and  its  assurance 
that  the  matter  of  signing  tbe  printed  order 
was  merely  a  matter  of  form  and  of  plain- 
tiffs agreement  later  to  deliver  him  a  con- 
tract covering  said  agreement  made  between 
the  parties  and  embodying  plaintiffs  guar- 
anties and  warranties  <k  said  sUo;  and  that 
defendant  would  not  have  executed  such  or- 
der blank  then  executed  but  for  his  reliance 
upon  plaintiffs  assurance  that  tbe  same  was 
merely  a  matter  of  form,  and  that  the  said 
contract  and  agreement  of  the  parties  would 
be  later  embodied  In  a  written  contract  to 
be  executed  and  delivered  by  plaintiff. 

Defendant  further  says:     That  when  tbe 
bUo  reached  Oroom  no  warranty  accompani- 


ed it  That  he  called  upon  plaintiff's  general 
manager,  Hume,  who  told  him  to  take  the 
silo  out  and  that  the  guaranty  would  be  fur- 
nished him.  That  defendant  demanded  per- 
formance of  said  contract  from  plaintiff,  and 
that  it  failed  to  comply  therewith  until  Octo- 
ber 20,  1914,  when  it  delivered  to  him, 
through  its  agent,  Mr.  Hooper,  the  follow- 
ing written  guaranty: 

"We,  the  Ames  Portable  Silo  It  Lumber  Com- 
pany, guarantee  one  Ames  portable  silo,  sold  to 
R.  fix  Gill  of  Groom,  Texas,  August  31,  1014, 
for  a  period  of  five  years  from  the  date  of  the 
above-mentioned  order,  not  to  fall  down,  go  to 
stave,  or  buckle  in,  and  to  make  and  keep  good 
ensilage  wten  the  silo  is  properly  fiUed  and 
taken  care  of. 

"Dated  October  20.  1»14." 

That  this  writing  did  not  contain  aU  tbe 
representations  made  by  plaintiff  and  was 
not  accepted  by  defendant  as  a  full  compli- 
ance with  plaintiffs  part  of  tbe  contract 
That  the  silo  was  filled  during  the  first  of 
October,  and  that  about  the  12th  of  Novem- 
ber, plaintiff,  on  examining  it,  found  that  a 
large  portion  of  tbe  ensilage  was  spoiled  and 
worthless.  That  thereupon  be  notified  plain- 
tiff of  such  fact,  advised  it  that  he  would 
not  pay  any  mon^  or  execute  any  notes, 
tendered  it  the  alio,  and  demanded  resdssioo 
of  the  contract  and  return  to  bim  of  bis 
freight  money.  Then  follows  a  counterclaim 
against  plaintiff  for  $535.82,  alleging  that 
the  silo  was  worthlesB  and  praying  that  the 
contract  be  canceled  and  held  for  naught 

Plaintiff  in  error's  second  assignment  of 
error  Is  that  the  court  erred  in  refusing  the 
following  special  charge: 

"You  are  further  charged  in  reference  to  de- 
fendant's defense  to  plaintiff's  action  for  the 
purchase  price  of  the  silo  (not  in  reference  to 
its  cross-action)  that  if  you  find  that  the  silo 
was  guaranteed  aa  alleged  by  defendant,  and 
that  said  guaranty  was  breached  by  plaintiff, 
and  you  further  find  that  tbe  silo  deUvered  was 
of  any  value,  then  you  will  not  allow  fie  de- 
fendant an  abatement  of  the  entire  purchase 
price  of  tibe  silo,  but  you  will  allow  bim  an 
abatement  thereon  of  such  sum  as  you  find  is 
tbe  difference  between  the  value  of  the  silo  de- 
livered and  the  value  of  such  silo  as  the  same 
was  guaranteed  to  be." 

The  proposition  urged  is  that  if  tlie  war- 
ranty charged  by  the  court  was  breached 
the  defendant  could  not  have  a  verdict 
against  the  entire  claim  of  plaintiff  for  the 
purchase  price  of  the  silo,  unless  the  silo  de- 
livered was  of  no  value.  After  the  parties 
had  proceeded  with  tbe  trial  for  some  time 
defendant  in  error  filed  a  trial  amendment, 
in  which  he  set  up  that  tf  be  ever  accepted 
said  silo  or  any  contract  was  entered  into 
with  him  for  the  sale  of  said  silo  to  bim  then 
plaintiff  has  breached  its  warranty  and  guar- 
anty to  deliver  to  him  the  kind  of  warranty 
and  guaranty  that  it  agreed  to  deliver  to  bim 
and  has  breached  tbe  terms  and  provisions 
of  the  contract  of  warranty  and  guaranty 
actually  delivered  to  bim  In  that  said  alio 
failed  to  properly  keep  and  preserve  feed 
after  the  same  was  properly  filled ;  that  said 
sUo  is  entirely  worthless  and  of  no  value. 
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and  had  the  plaintiff  (XMuplled  with  Ita  agree- 
ment to  deliver  to  him  a  silo  of  the  kind  and 
character  agreed  to  be  delivered  the  same 
vronld  have  been  worth  to  defendant  the  price 
agreed  to  be  paid  for  the  same;  but  on  ac- 
count of  the  kind  and  character  of  the  silo 
delivered  and  on  account  of  the  failure  of 
said  silo  to  make  and  preserve  and  keep  en- 
silage and  plaintiff's  breach  of  the  warranty 
and  guaranty  it  agreed  to  give  defendant; 
and  on  account  of  the  breach  of  the  warranty 
and  guaranty  actually  delivered  to  defend- 
ant, the  silo  was  and  Is  worthless,  and  that 
plaintiff  has  suffered  damages  in  the  full 
amount  of  the  price  agreed  to  be  paid,  to- 
gether with  the  freight  money  paid  by  de- 
fendant. The  prayer  Is,  as  in  the  original 
answer,  and  in  the  alternative,  that  if  any 
contract  for  the  sale  of  the  silo  was  ever  en- 
tered Into,  and  If  plaintiff  be  not  entitled  to 
a  rescission  of  the  trade,  as  set  forth  in  the 
orlg^inal  answer,  then  that  he  recover  dam- 
ages representing  the  difference  between  the 
price  at  which  the  same  was  agreed  to  be 
sold  to  defendant  and  the  actual  value  of  the 
silo  delivered  to  defendant. 

[1]  There  la  evidence  In  the  record,  which, 
IC  true,  would  tend  to  defeat  defendant  In 
error's  claim  for  a  reacisslon  of  the  sale, 
and  it  is  probable  that  this  evidence  Induc- 
ed defendant  in  error  to  file  the  trial  amend- 
ment quoted  from  above  and  claim  damages 
for  breach  of  the  warranty  In  the  alternative. 
At  any  rate,  the  trial  amendment  and  the 
evidence  referred  to  raised  the  issue  which 
the  special  charge  properly  presented,  and 
we  think  the  court  erred  in  refoslng  It 

[2,  3]  We  think  defendant's  allegations  are 
sufficient  to  charge  fraud.  Storer  v.  Lane, 
1  Tex.  Ov.  App.  250,  20  S.  W.  853;  Carter 
V.  Carter,  5  Tex.  93 ;  State  v.  Wldilta  Land 
Co.,  78  Tex.  450,  11  S.  W.  488.  If  the  evi- 
dence sustained  his  allegations  he  was  enti- 
tled to  a  rescission ;  otherwise  he  had  a  right 
to  stand  upon  bis  alternative  plea  of  damages 
for  brea<A  of  warranty,  and  the  charge  of  the 
court  should  have  covered  both  phases  of  the 
case. 

[4]  By  its  third  assignment  of  error,  plain- 
tiff in  error  complains  of  the  exclusion  of  a 
portion  of  the  testimony  of  Hume.  It  ap- 
pears that  Hume  was  the  general  manager 
of  the  plaintiff  in  error,  and  while  upon  the 
stand  testified  that  he  had  been  using  one  of 
the  Ames  portable  silos  and  selling  them 
since  1014 ;  that  he  had  been  making  inquir- 
ies as  to  how  they  kept  ensilage;  that  the 
silo  In  question  was  properly  erected  and 
constructed  with  the  exception  of  some  de- 
fects which  he  said  could  be  remedied  by  a 


few  hours'  work.  Flalntifl  In  error  then  of- 
fered to  further  prove  by  said  witness  that 
silos  of  the  make  of  the  one  in  question,  when 
properly  erected  and  constructed,  and  prop- 
erly filled  and  taken  care  of,  would  make  and 
keep  good  ensilage.  Upon  objection  this  tes- 
timony was  excluded.  As  a  general  rule,  sndi 
testimony  is  not  admissible,  but  in  a  great 
many  cases  It  has  been  admitted  when  ccxi- 
currence  of  time  and  similarity  of  conditions 
and  surroundings  are  shown  tx>  be  the  same. 
The  undisputed  evidence  shows  that  the  silo 
In  question  was  erected  under  the  supervision 
of  a  party  furnished  for  that  purpose  by 
plaintiff  In  error.  Hume  Inspected  the  silo 
when  about  half  of  its  contents  had  been  tak- 
en, out,  and  stated  that  In  his  opinion  too 
mndi  water  had  been  used  in  filling  It,  while 
Ames,  another  representative  of  plaintlfl  in 
error,  stated  that  In  his  opinion  not  enough 
water  had  been  used.  The  undisputed  tes- 
timony shows  that  the  silo  "did  not  set 
straight,"  from  which  we  Infer  that  It  was 
not  properly  constructed.  As  they  mast  be 
made  practically  air  tight  or  the  ensilage 
will  spoil  next  to  the  walls,  and  since  the 
nncontroverted  testimony  shows  that  the  en- 
silage In  this  silo  had  spoiled  all  the  way 
from  15  to  18  Inches,  from  the  walla  toward 
the  center  of  the  bulk,  evidence  of  the  condi- 
tion of  ensilage  in  other  silos,  where  It  had 
not  spoiled,  conld  be  of  no  probative  valoe 
In  this  case.  Sou.  Oas  &  Oasoline  Engine 
Co.  V.  Adams  &  Peters,  160  S.  W.  1143;  1 
ElUott  on  Evidence,  {  177. 

[6]  The  fourth  assignment  is  that  plaintiff 
offered  to  prove  by  the  witness  Davenport, 
who  had  testified  that  In  the  spring  of  1915 
he  repaired  the  silo  in  question,  that  the 
cost  of  putting  the  silo  In  repair  and  correct- 
ing all  defects  would  .have  amounted  to  the 
sum  of  $35,  and  that  the  court  erred  in  <a- 
eluding  this  evidence  because  defendant  In 
error  had  offered  evidence  tending  to  show 
that  the  silo  was  of  no  value.  .  We  think  this 
testimony  was  admissible  npon  that  Issue. 

[(]  Plaintiff  In  error  duly  excepted  to  the 
action  of  the  court  in  permitting  defendant 
in  error  to  file  a  trial  amendment,  setting 
up  breach  of  warranty.  This  is  QsoallT  a 
matter  of  discretion  with  the  trial  Judge 
and  wUl  not  be  reviewed  by  the  appelate  tri- 
bunal unless  there  has  been  a  dear  abuse 
of  hla  discretion.  Since  It  will  be  necessary 
to  amend  the  pleadings  before  another  trial, 
and  include  the  matter  set  npon  In  the  trial 
amendment  In  the  amended  answer,  it  la 
not  necessary  to  discuss  this  assignment. 

For  the  errors  Indicated,  the  Judgment  to 
reversed,  and  the  cause  renuuded. 
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FT.  WOBTH  &  D.  O.  EX.  CO.  ▼.  ATTBB- 
BORBX.    (No.  1086.) 

(Conrt  of  CItU  Appeals  of  Texas.    Amarillo. 
Dec.  27,  1916.) 

1.  Cabbiebb   ®=9228$4)  —  Cakbiaoe  or  LzTX 
Stock— EJvifiiNCE— A  duissibilitt. 

In  an  action  against  a  carrier  for  damages 
from  delay  in  transportation  of  live  stock,  a 
para£ra[>h  of  the  shipping  contract,  releasing 
the  carrier  frcnn  loss  wmch  might  be  sustained 
hj  reason  of  delay  in  transportation  by  storms 
or  floods,  was  properly  ezclnded  as  immaterial, 
since  a  flood  or  storm  which  conld  not  be  rea- 
sonably anticipated  and  provided  against  ex- 
cuses the  carrier,  and  a  carrier  cannot,  by  con- 
tract, limit  its  liability  for  negligence. 

[Ed.  Note.— BV)r  other  cases,  see  Carriers, 
Cent.  Dig.  |  950;    Dec.  Dig.  «=9228(4).1 

2.  Gabbisbs  <e=»230(8)  —  Cabbiaob  or  LrvB 
SxooK— Tbial — Instbuotionb. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock  by  delay  in  trans- 
portation, an  instruction  that  it  was  the  duty 
of  the  rajlroad  company  to  build  and  maintain 
its  tracks,  bridges,  and  culv^rta  in  such  a  sub- 
stantial manner  as  will  withstand  such  storms, 
rains,  and  floods  as  an  ordinarily  prudent  per- 
son would  anticipate,  taking  into  consideration 
the  condition  of  the  soil,  rivers,  and  climatic 
conditions  of  the  country  in  connection  with 
such  history  of  the  country  as  might  be  obtain- 
ed by  a  person  of  ordinary  prudence,  although 
more  specific  than  necessary,  was  not  error. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  901;    Dec.  Dig.  «=»230(8).] 

8.  Cabbixbb  €=>230<8)  —  Cabbiaox  or  Live 

Stock— TbiaXt—Instbuotions. 
Where  it  was  clear  that  the  shipment  was 
received  by  defendant  on  June  5th,  although 
there  was  evidence  that  it  was  not  received  un- 
til June  6tb,  and  the  flood  causing  the  delay 
occurred  on  June  6th,  an  instruction  that  if  de- 
fendant received  the  shipment  after  it  was  in 
possession  of  facts  which  would  put  it  upon 
notice  or  inquiry  with  reference  to  conditions 
of  its  bridges  and  tracks,  the  jury  lAiould  find 
for  plaintiff  should  not  have  been  given. 

[Eld.    Note.— BV>r   other    cases,    see    Carriers, 
Cent.  Dig.  i  961;    Dec.  Dig.  <8=»280(8).] 
4.  Afpeal  and  Bbbob  «=>1064(D— Habulksb 

BbBOB — iNSTBTJCnOWS. 

Where  plaintiff  testified  that  be  did  not  keep 
the  hogs  in  the  pen,  but  herded  them  on  the 
prairie  for  two  days  and  put  them  back  Into  the 
pen  at  night,  and  it  is  shown  that  there  were 
other  pens,  one  of  which  was  dry  and  the  oth- 
ers contained  water  and  mad  to  the  depth  of 
two  Indies,  error  in  instructing  the  jury  with 
reference  to  the  duty  of  the  defendant  in  keep- 
ing and  maintaining  its  stock  pens  in  good  con- 
dition for  the  detenti(Hi  of  stock  while  await- 
ing transportaticm  was  not  prejudicial. 

[£}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4219;  Dec  Dig.  <9=»1064(1); 
Trial,  Cent.  Dig.  |§  525,  528.] 

6.  BviDBNCB  i8=>o(2)  —  Judicial  NoncK  — 

OOMHON    KNOWLEDOK. 

The  court  could  not  judicially  know,  nor 
could  the  jury  from  common  knowledge  say, 
that  mud  and  water  two  inches  deep  was  in- 
jurious or  uncomfortable  to  hogs  during  sum- 
mer months. 

[Ed.  Note.— FV>r  other  cases,  see  EMdence, 
Cent  Dig.  i  4;   Dec.  Dig.  ®=>5{2).] 

ft.  Trial  «=s>208(l)— Inbtbtjctiohs— Isstjeb, 

Defendant  was  entitled  to  bave  its  defense 
that  the  delay  was  caused  by  unprecedented 
rainfall  and  flood  on  Ita  road  presented  clearly 


without  being  confused  and  mixed  with  other 
issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  477-479;    Dec  Dig.  *=»208(1).] 

7.  Tbial  «=9262(12)  —  iNSTBUCnON  —  Bvi 

DENCB— DaUAGES. 

It  was  error  to  submit  as  an  element  of 
damage  items  of  feed  which  plaintifC  alleged 
was  purchased  en  route,  where  there  was  no 
evidence  to  show  that  the  whole  amount  pur- 
chased was  necessary,  or  that  the  price  paid 
was  reasonable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   S  604;    Dec  Dig.   «»»252(12).] 

8.  Tbiai.  4s>252(12)— iNSTBUonoNB— Ibbtteb. 

In  an  action  against  a  carrier  of  live  stock 
for  damages  caused  by  delay  in  transportation, 
wttere  it  was  shown  that  d»endant  employed  a 
man  to  take  care  of  the  stock  while  unloaded 
during  a  delay,  and  there  was  no  evidence  show- 
ing what  amount  plaintiff  exjiended  for  labor 
to  assist  him  in  caring  for  his  stock  while  un- 
loaded, the  issue  should  not  have  been  submit- 
ted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  604;    Dec   Dig.   <»=>252(12).l 

Ai^ieal  from  Donley  Connty- Court;  J.  0. 
KlUongb,  Judge.  ■ 

Action  by  P.  P.  Atterberry  against  the  Ft 
Worth  &  Denver  City  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beveraed  and  remanded. 

ThomiMon  &  Barwiae,  of  Ft.  Worth,  and  H. 
B.  White,  of  Clarendon,  for  appellant.  A  T. 
Cole,  of  Clarendon,  for  appellee. 

HATJi,  J.  This  is  an  action  to  recover 
damages  growing  out  of  a  shipment  of  hogs 
from  Leila  Lake  to  Ft  Worth.  The  sub- 
stance of  plaintiff's  allegation  Is  that,  on  or 
about  the  5th  day  of  Jnne,  1916,  he  delivered 
168  head  of  hogs  to  the  defendant  railway 
company  for  transportation  from  Leila  Lake 
to  Vt.  Worth,  whereby  it  became  and  was  the 
duty  of  the  defendant  railway  company  to 
transport  said  hogs  between  said  points  ex- 
peditiously and  deliver  them  In  Ft.  Worth 
In  good  condition,  reasonable  shrinkage  ex- 
cepted; that  the  hogs  were  loaded  on  the  de- 
fendant's cars  at  Leila  Lake  at  10  o'clock  p. 
m.  Saturday,  June  6,  1915;  that  24  hours 
was  the  usual  and  reasonable  running  time 
In  which  to  transport  said  hogs,  and  that 
they  should  hare  arrived  at  destination  at 
10  o'clo<^  p.  m.  Sunday,  June  6tb,  and  if 
they  had  been  so  transported,  they  would 
have  been  ready  for  the  market  June  7th; 
that  the  shipment  was  negligently  delayed 
at  Childress  from  5  o'clock  a.  m.  Sunday, 
June  6th,  to  2  o'clock  p.  m.  Wednesday,  June 
9th,  resulting  in  great  loss  In  weight  to  said 
hogs;  that  during  the  delay  at  Childress 
plaintiff  unloaded  the  hogs  In  the  stock  pens, 
which  were  full  of  water  and  mud  and  In  an 
unfit  condition  In  which  to  keep  fat  bogs; 
that  In  order  to  avoid  great  loss  thereby 
plaintiff  employed  a  man  for  four  days  at 
$2  per  day,  to  herd  the  bogs  on  the  commons, 
which  services  were  actually  performed, 
which  were  reasonable,  just,  and  necessary; 
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tbat  he  paid  said  hand  $8  for  bis  serricee, 
for  which  he  asks  Judgment;  that  about  2 
•  o'clock  p.  m.  Wednesday,  June  9th,  said  hogs 
were  loaded  out  at  Childress  for  ft.  Worth, 
Tex.,  but  were  held  up  at  Wichita  Falla,  Tex., 
until  7  o'clock  p.  m.  Thursday,  June  10th, 
during  which  time  appellant  failed  and  re- 
fused to  provide  water  for  said  hogs,  which 
resulted  in  great  loss  in  weight,  and  that  on 
account  of  the  delay  one  hog,  weighing  450 
pounds,  died  at  Wichita  Falls;  that  said 
shipment  did  not  reach  Ft.  Worth  until  Sat- 
urday, June  12th,  resulting  in  shrinkage  and 
loss  in  weight  of  2,620  pounds;  that  the  usual 
shrinkage  is  5  pounds  per  head,  or  840  pounds, 
making  a  net  loss  to  appellee  of  1,780  pounds, 
which  he  alleges  to  be  worth  $7.55  per  hun- 
dred, for  which  he  also  asks  Judgment;  that 
if  the  hogs  had  been  shipped  and  delivered  in 
Ft  Worth  promptly,  they  would  have  sold 
on  the  June  7th  market,  at  15  cents  per  hun- 
dred pounds  more  than  they  actually  sold  for 
.on  the  12th,  which  difference  in  market  val- 
ue he  also  sought  to  recover;  that  on  ac- 
count of  the  delay  he  incurred  a  general 
expense  blU  of  $135  for  feed  for  said  hogs, 
which  was  reasonable,  necessary,  and  Just; 
that  the  appeUants  had  knowledge  of  such 
expense  on  account  of  the  delay  in  question, 
and  that  the  same  was  necessary;  that  his 
personal  and  necessary  expense  by  reason  of 
delay  was  $25,  which  amount  he  also  sought 
to  recover. 

After  general  demurrer  and  general  de- 
nial, defendant  alleged  that  it  handled  the 
shipment  under  and  by  virtue  of  a  special  re- 
duced rate  written  contract,  which,  among 
other  provisions,  specially  provided  that  in 
consideration  of  the  reduced  rate  appellant 
should  be  relieved  from  all  injury,  loss,  or 
damage  to  said  live  stock  by  reason  of 
storms  or  floods,  and  by  reason  of  injury  to 
Its  tradis  and  yards ;  that  after  it  received 
the  shipment  of  hogs  at  Leila  Lake,  and  after 
undertaking  the  transportation  of  same  to 
Ft  Worth,  a  dlrtauc^  of  approximately  268 
miles,  and  shortly  after  departing  from  Leila 
Lalia,  there  came  an  unprecedented  rainfall 
and  flood  on  its  line  of  road  between  Ver- 
non, Tex.,  and  Wichita  Falls,  Tex.,  which 
caused  the  streams  known  as  the  Pease  river 
and  Wichita  river;  across  which  its  line  of 
road  extended,  to  greatly  overflow  their 
banks  and  the  surrounding  country,  including 
the  tracks  and  roadbed  of  appellant,  over 
and  near  said  streams,  injuring  and  damag- 
ing the  roadbed,  trestles,  and  bridges,  ren- 
dering it  Impossible  to  operate  trains,  mak- 
ing it  necessary  to  suspend  trafDc  until  the 
flood  receded  and  its  tracks,  trestles,  and 
bridges  had  been  repaired;  that  the  bridge 
across  Pease  river  was  partially  washed 
away  by  the  flood  prior  to  the  arrival  of  said 
shipment  of  hogs  at  that  point  and  after  its 
departure  from  Leila  Lake,  making  the  delay 
at  Childress  unavoidable;  that  the  unprec- 
edented irainfall  and  consequent  rise  In  ;the 
Wichita  river  at  a  point  near  Wichita  Falls 


washed  away  part  of  the  dump,  trestle,  and 
bridge  across  that  river  after  the  acceptance 
of  said  shipment  and  after  the  Journey  to  Ft 
Worth  had  commenced;  that  as  soon  as  the 
water  receded  bo  that  repairs  could  com- 
mence, appellant  put  forth  every  effort  and 
used  every  means  at  its  command  toward 
repairing  its  roadbed,  trestles,  and  bridges, 
and  that  it  did,  in  fact  as  soon  aa  possible, 
effect  said  repairs;  that  prior  to  said  un- 
precedented rainfall  and  flood,  its  roadbed, 
bridges,  and  trestles,  through  the  territory 
mentioned,  were  good  and  substantial  struc- 
tures, capable  of  withstanding  all  usual  and 
ordinary  rainfalls  between  said  points,  and 
that  they  had  been  maintained  in  that  condi- 
tion, for  which  reason  the  alleged  damages 
were  unavoidable;  that  during  such  un- 
avoidable delay  appellant  gave  due  care  and 
attention  to  such  shipment  with  a  Tlew  of 
avoiding  injury  as  far  as  possible. 

A  trial  resulted  in  a  verdict  and  Judgment 
in  favor  of  appellee  for  the  sum  of  $300, 
with  6  per  cent,  interest  from  date  thereof, 
and  costs  of  suit 

[1]  The  first  assignment  of  error  com- 
plains of  the  trial  court's  action  in  exclndlng 
the  fifth  paragraph  of  the  shipping  contract 
which  was,  in  effect  that  the  plaintiff,  in 
consideration  of  the  reduced  rate,  assumed 
and  released  the  carrier  from  risk.  Injury, 
or  loss  which  might  be  sustained  by  reason 
of  any  delay  in  the  transportation  of  said 
live  stock  by  storms  or  floods.  The  court 
did  not  err  in  excluding  this  paragraph  of 
the  shipping  contract.  If  the  delay  was  caus- 
ed by  a  storm  of  such  extraordinary  vio- 
lence and  a  flood  so  unprecedented  that  rail- 
road engineers  of  ordinary  care  and  prudence, 
in  the  construction  of  the  bridges,  culverts, 
trestles,  and  dumps,  could  not  rea.sonabIy  be 
expected  to  have  anticipated  and  provided 
against  it  appellant  would  be  excused  with- 
out regard  to  this  provision  of  the  ctmtract 
6.,  O.  ft  S.  F.  Ry.  Co.  v.  Gatewood,  79  Tex. 
89,  14  S.  W.  918,  10  L.  R.  A.  419;  Q.,  C 
&  S.  F.  Ry.  Co.  V.  Levi,  76  T«.  387,  IS 
S.  W.  191,  8  L.  R.  A.  323,  18  Am.  St  Rep. 
45.  Bven  though  the  flood  was  extraordinary 
and  nnusual,  If  It  might  have  reasonably 
been  anticipated  and  provided  against  tbe 
failure  to  make  such  provision  might  l>e  con- 
sidered by  the  Jury  as  negligence.  O.,  C.  & 
F.  Ry.  Oo.  V.  Pomeroy,  67  Tex.  498,  3  S.  W. 
722;  H.  &  O.  N,  Ry.  Co.  v.  Parker,  50  Tex. 
344.  The  rule  is  settled  In  this  state  that 
common  carriers  cannot  by  contract  limit 
their  liability  for  negligence.  Railway  Ca 
V.  Maddox,  75  Tex.  300,  12  S.  W.  815:  Rail- 
way Co.  V.  Harris,  67  Tex.  166,  2  S.  W.  674. 
This  clause  of  the  contract  was  therefore 
immaterial,  and  this  assignment  Is  overruled. 

[2]  In  the  second  assignment  of  error  com- 
plaint is  made  of  the  general  charge,  wherein 
the  court  Instructs  the  Jury  that  it  Is  the 
duty  of  a  railway  company  to  bnlld,  con- 
struct and  maintain  its  tracks,  bridges,  and 
culverts  In  such  a  substantial  manner  as 
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will  withstand  any  such  storms,  rains,  and 
floods  as  an  ordinarily  prudent  person  would 
anticipate,  taking  Into  consideration  the  con- 
dition of  the  soil,  the  rivers,  climatic  condi- 
tions of  the  country  tfarongh  which  the  road 
passes,  and  that  in  connection  with  snch 
history  of  the  country  through .  which  said 
road  runs  as  might  be  obtained  by  a  person 
of  ordinary  prudence  and  diligence.  This 
charge  is  somewhat  more  specific  than  Is  in- 
dicated In  the  ease  of  Santa  P6  Railway  Co. 
V.  Pomeroy,  supra;  but  we  are  not  prepar- 
ed to  say  that  it  la  erroneous  for  such  rea- 
son. 

[3]  By  its  third  assighment  appellant  In- 
sists that  the  court  erred  In  instructing  the 
jury.  In  effect,  that  If  appellant  rocelved  the 
shipment  of  hogs  after  It  was  In  possession 
of  such  facta  as  would  have  put  It  upon  no- 
tice OT  Inquiry  with  reference  to  the  condi- 
tion of  Its  bridges  and  tracks,  they  should 
find  for  plaintiff  all  damages  he  may  have 
sustained,  except  they  could  not  find  damag- 
es on  account  of  decline  in  market.  The 
contention  under  this  assignment  Is  that, 
the  shipment  having  been  received  on  the 
night  of  June  5th,  and  the  washout  having 
occurred  on  the  afternoon  of  June  6th,  there 
was  no  evidence  upon  which  to  base  such 
charge.  There  is  some  evidence  to  the  ef- 
fect that  the  shipment  was  received  by  the 
company  on  June  6th,  but,  taking  the  record 
as  a  whole,  it  is  clear  that  this  is  a  mistake, 
and  that  the  hogs  were  actually  received  by 
the  company  on  the  night  of  the  5th  of  June. 
The  date  of  the  receipt  of  the  shipment  was 
not  a  contested  point,  and  the  discrepancy 
arises  by  reason  of  the  fact  that  some  of  ap- 
pellant's officials  who  had  no  actual  knowl- 
edge of '  the  true  date,  and  who  evidently 
were  misled  by  information  conveyed  to 
them,  fixed  the  date  as  of  June  6th.  Upon 
another  trial  tills  question  will  doubtless  be 
made  clear,  in  which  event  the  fifth  para- 
graph of  the  charge  should  not  be  repeated. 

[4,  5]  It  is  insisted  under  the  fourth  assign- 
ment of  error  that  the  court  should  not  have 
instructed  the  Jury  with  reference  to  the 
duty  of  the  railway  company  in  keeping  and 
maintaining  its  stock  pen  in  good  condition 
for  the  detention  of  stock  while  awaiting 
transportation.  It  Is  shown  that  there  were 
several  pens  at  Childress;  that  the  unload- 
ing pen  was  dry  on  account  of  having  cinders 
In  it,  and  that  the  other  pens  were  muddy ; 
that  with  the  exception  of  the  unloading  pen 
the  other  pens  were  about  two  Inched  deep 
in  water  and  mud.  Appellee  testified  that  he 
did  not  keep  the  hogs  in  the  pens  aU  the 
time;  that  he  herded  them  on  the  prairies 
two  days  and  put  them  back  In  the  pens  at 
night  Appellee  insists  under  this  assign- 
ment that  no  injury  Is  shown,  and  we  are 
inclined  to  the  opinion  that  this  contention 
Is  correct.     Tba  court  could  not  Judicially 


know,  nor  could  the  Jury  from  common 
knowledge  say,  that  mud  and  witer  two 
Inches  In  depth  was  Injurious  or  even  uncom- 
fortable to  hogs  during  the  summer  months. 
The  nature  and  well-known  habits  of  these 
animals  would  Indicate  that  the  reverse  of 
the  proposition  Is  true. 

[6]  By  the  fifth  and  eighth  assignments  of 
error  it  Is  contended  that  the  court  erred  In 
charging  the  Jury  upon  the  sole  defense  urg- 
ed by  appellants  that  the  damages  were  caus- 
ed by  unprecedented  rain  and  floods,  and  In 
confusing  with  that  Issue  other  matters  not 
pertaining  thereto,  and  in  refusing  appel- 
lant's special  charge  which  properly  and 
clearly  presented  Its  defense.  Reference  to 
the  sixth  paragraph  of  the  court's  charge 
shows  that  the  Jury  were  instructed : 

"If  you  find  and  believe  from  the  evidence 
that  the  delay  In  the  shipment  was  caused  by 
unprecedented  rainfalls,  floods,  or  high  water, 
within  the  vicinity  Where  the  washoats  occur- 
red, if  you  find  there  were  any,  then  you  will 
find  for  the  defendant  and  against  the  plaintiff 
for  such  damages  as  he  may  have  suBtalned  by 
reason  of  the  delay  In  transportation,  except 
such  damages  as  you  find  he  may  have  sustain- 
ed under  the  last  preceding  paragraph  of  the 
following  paragraph." 

The  "last  preceding  paragraph"  submitted 
the  issue  of  the  receipt  of  the  hogs  by  ap- 
pellant after  It  had  notice  of  the  fact  that 
the  washouts  had  occurred,  and  the  para- 
graph following  that  complained  of  instruct- 
ed the  Jury  as  to  the  duty  of  appellants  in 
providing  and  maintaining  suitable  stock 
pens,  and  further  instructed  upon  the  Issue 
of  holding  the  hogs  In  the  cars  an  unreason- 
able length  of  time  without  giving  plaintiff 
an  (^portunity  to  feed  and  water  them.  We 
think  appellant  was  entitled  to  have  its  de- 
fense presented  fairly,  and  without  being 
confused  and  mixed  with  other  Issues. 

[7,  8]  In  the  seventh  paragraph  of  the  gen- 
eral charge  the  court  submitted,  as  an  ele- 
ment of  damages,  certain  Items  of  feed,  which 
appellee  claimed  to  have  purchased  en  route, 
amounting  to  $99.60.  There  Is  no  evidence 
whatever  to  show  that  the  whole  amount  of 
feed  so  purchased  was  necessary,  or  that  the 
price  paid  by  appellee  for  It  and  for  which 
he  seeks  a  recovery  was  reasonable.  This 
assignment  must  be  sustained.  Claim  Is  al- 
so made  for  the  amount  expended  in  hiring 
a  man  to  assist  appellee  in  caring  for  the 
hogs  while  at  Childress.  Appellee  testified 
that  the  company  employed  a  man,  and  no 
reason  is  shown  for  the  employment  of  an- 
other to  perform  the  same  duty.  There  Is 
no  evidence  whatever  tending  to  show  what 
amount.  If  any,  plaintiff  expended  while  at 
Childress  for  the  hire  of  such  labor  to  as- 
sist in  caring  for  the  hogs.  This  issue  should 
not  have  been  submitted  to  the  Jury. 

We  overrule  the  remaining  assignments, 
and  for  the  errors  indicated  the  Judgment  is 
reversed,  and  the  cause  remanded. 
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KANSAS  crrr,  m.  &  o.  rt.  go.  op  tbxas 

et  aL  T.  JAMBS  et  al.     (No.  1082.) 

(Court  of  CStQ  Appeals  of  Texas.    Amarillo. 
Dec.  20, 1916.) 

1.  Neoliqknce    iS=>119(4)  —  Pueadino    and 
Peoof— Specific  Acts. 

Where  the  petition  in  a  negligence  action 
aUeges  generally  that  the  injury  was  the  result 
of  neKUgence,  and  then  specifically  sets  up 
the  acts  of  neeligence  relied  on,  the  evidence 
will  be  confined  to  the  specific  allegations;  the 
general  allegations  being  controlled  by  the 
specific  acts  averred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  208;  Dec.  Dig.  <S=>119(4).r 

2.  IrnriTATION        OF       ACTIONS       «=5>127(17)    — 

Amendment— New  Cause  o»  Action. 
In  action  for  negligence  and  delay  in  ship- 
ping cattle,  an  amendment  to  the  petition  of- 
fered during  the  trial  alleging  that  the  cattle 
were  on  the  cars  for  43  hours  and  plaintiffs 
were  refused  permission  to  unload,  feed,  and 
water  them  during  that  time,  etc.,  did  not  set 
up  a  new  cause  of  action,  although  alleging  dif- 
ferent and  additional  grounds  of  negligence, 
and  was  not  barred,  though  two  years  had 
elapsed. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  645;  Dec.  Dig.  «=> 
127(17) ;    Pleading,  Cent  Dig.  {  688.] 

3.  OONTINUANOB  ^ssSO^SuBFBISE  AT  TBIAIf— 

Amendment. 
But  such  an  amendment  required  continu- 
ance, upon  defendants'  request,  to  afford  rea- 
sonable time  to  procure  evidence  to  rebut  the 
new  allegations,  since  the  amendment  set  up 
entirely  new  grounds  of  negligence,  notwith- 
standing plaintiffs,  in  repelling  any  inference  of 
contributory  negligence  arising  from  their  hav- 
ing special  charge  of  the  cattle  during  transpor- 
tation, bad  introduced  some  evidence  that  they 
had  requested  the  cattle  be  unloaded  for  feed, 
water,  and  rest. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  §S  99-112;  Dec.  Dig.  <S=»30.] 

4.  Cabriebs  €=>228(1)— Lite  Stock— Bdbden 
OF  Pboof. 

In  action  for  negligent  carriage  of  cattle, 
where  defendants  pleaded  and  luroved  that  plain- 
tiffs' contracts  gave  them  special  charge  of  the 
cattie  in  transportation,  the  burden  was  on 
plaintiffs  to  exonerate  themselves  for  any  negli- 
gence effecting  injury  to  the  cattie,  since,  if 
plaintiffs  were  negligent  in  that  respect,  de- 
fendants could  reduce  the  damages,  to  that  ex- 
tent as  affecting  the  amount  of  recovery  based 
on  defendants'  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Century  Dig.  f i  957,  958 ;  Decennial  Dig.  <S=> 
228(1).] 

6.  Affeai,  and  B}sbob  9=3231(3)— Fbesebva- 
tion  of  Objections— Fobm  or  Objeotion— 

EVIDENCK. 

In  an  action  for  negligent  carriage  of  cattle, 
error  in  the  admission  of  evidence  for  plaintiffs 
of  difference  in  the  value  of  cattie  when  loaded 
and  on  their  arrival  was  not  sufEcienUy  pre- 
sented for  review  by  the  general  objection  that 
evidence  "of  any  difference  in  value"  between 
time  of  loading  and  of  arrival  would  be  incom- 
petent to  prove  damage  to  the  shipment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>231(8):  Trial,  Cent  Dig. 
If  1W-20O.] 

8.  Trial  ®=981  —  Objection  to  Evidence  — 
Fobm. 
A  party  objecting  to  evidence  should  state 
Ub  objections  clearly  and  specifically  so  that  i 


they  may  b«  understood  by  the  conrt  and  ob- 
viated by  the  opposing  party  if  capable  of  be- 
ing removed  by  the  production  of  other  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  193;  Dec.  Dig.  «s>81.] 

7.  Evidence  «=s>4Sl(3)— CoNOi.T;sio]f  or  Vfm- 

nessbs. 
In  action  for  neglif;ent  carriage  of  cattie, 
testimony  that  the  difference  in  value  of  the 
cattie  was  $6  a  head  on  account  of  their  ac- 
tual appearance  on  arrival  compared  with  what 
their  appearance  would  have  been  if  they  had 
arrived  after  a  run  in  reasonable  time  was  in- 
admissible as  being  a  condusion  of  witness  on 
a  mixed  question  of  law  and  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2251,  2254;  Dec.  Dig.  «=>481(3).] 

&  Evidence  «s»544—ExpEBTB— QuAUFicA- 

Tiofj — Condition  of  Cattcb. 
In  action  for  negligent  carriage  of  cattie.  an 
experienced  cattieman  may  quiui{y  to  testify 
what  the  condition  of  cattle  would  be  if  confin- 
ed in  cars  from  40  to  48  hours  without  onload- 
ing,  although  such  witness  has  never  accompa- 
nied a  shipment  of  cattle. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fi  2356;   Dec  Dig.  (&=>644.] 

Appeal  from  District  Court,  Dallam  Conn- 
ty ;  D.  B.  Hill,  Judge. 

Aetlon  by  A.  M.  James  and  another  against 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company  of  Texas  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Thompson  &  Barwlse,  of  Ft.  Wortb,  H.  S. 
Garrett  of  San  Angelo,  and  J.  Y.  Powell,  of 
Houston,  for  appellants.  Tatom  &  latum, 
of  Dalhart,  for  appellees. 

HENDRICKS,  J.  The  appellees  sued  the 
Kansas  City,  Mexico  &  Orient  Railway  Cwn- 
pany  of  Texas  and  the  Ft  Worth  &  Denver 
City  Railway  Company  for  damages  alleged 
to  have  arisen  on  account  of  a  shipment  of 
850  bead  of  cattle,  made  on  April  21,  1913, 
from  Ft  Stockton,  Tex.,  by  way  of  Chllli- 
cothe,  to  Dalhart,  Tex. 

The  original  petition  of  the  plaintiffs,  as 
well  as  the  amended  original  petition,  con- 
tain general  allegations  of  negligence  ad- 
dressed to  the  failure  of  the  defendant  rail- 
way companies  to  exercise  ordinary  care  in 
the  transportation  of  the  cattle,  and  the  fail- 
ure to  transport  the  same  Mrith  reasonable 
dispatch.  Said  petitions,  however,  contain 
specific  allegations  of  negligence,  set  out  In 
different  paragraphs,  alleging  delay,  rough 
handling  of  the  cattle  by  Jerking  the  cars  In 
which  they  were  shipped,  also  permitting  the 
same  to  stand  on  the  cars  at  a  station,  or  sta- 
tions, an  unreasonable  length  of  time,  all  of 
which  produced  the  death  of  some  of  the  cat- 
tle and  a  damage  of  $1,251  to  the  remainder. 

[1]  It  is  the  settled  ride  in  regard  to  the 
construction  of  pleadings  in  negligence  cases 
that,  where  the  petition  alleges  generally 
that  the  injury  was  the  result  of  negligence, 
and  then  specifically  set  up  the  acts  of  neg- 
ligence relied  upon,  the  evidence  will  be  con- 
fined to  the  specific  allegations  of  negligence. 
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and  the  general  allegattons  will  be  controlled 
b7  tbe  specific  acts  averred.  Railway  Go:  t. 
De  Ham,  83  Tex..  r4-78,  63  S.  W.  375:  BaU- 
way  Co.  V,  Tonnger,  10  Tex.  CIt.  App.  1^ 
145,  29  S.  W.  948 ;  Ballway  Co.  t.  Hennessey, 
75  Tex.  166,  158,  12  S.  W.  608. 

Dnilng  the  trial  of  the  case,  and  after  the 
evidence  had  nearly  closed,  the  plaintiffs  re- 
qnested,  and  the  trial  conrt  granted,  permis- 
sion to  file  a  trial  amendment,  In  which  It 
was  alleged: 

That  the  plaintiffs'  cattle  "were  apon  the  de- 
fendants' said  cars  for  more  than  43  hours 
from  the  time  they  were  loaded  at  Ft.  Stock- 
ton, Tex.,  before  they  were  unloaded  for  feed, 
water,  and  rest,  and  defendants  failed  and  re- 
fused to  permit  the  plaintiffs  to  unload,  feed, 
water,  and  rest  said  cattle  for  more  than  43 
hours  from  the  time  they  were  loaded,  *  •  • 
althongh  demanded  and  requested  by  the  plain- 

tiffs  to  do  BO."        . 

It  was  also  alleged  that  defendants  ftiiled 
to  provide  sufficient  facilities  to  slalntiffs  for 
the  purpose  of  feeding,  watering,  and  resting 
the  cattle. 

The  first  amended  original  petition  of  the 
plaintiffs  was  filed  in  the  cause  on  the  15th 
day  of  January,  1916,  and  the  cause  was  call- 
ed for  trial  on  March  18, 1916. 

The  defendants  objected  to  the  filing  of  the 
trial  amendment,  for  the  reasons  that  the  al- 
legations of  negligence  contained  therein  had 
never  before  been  set  up  in  plaintiffs'  plead- 
ing, to  their  surprise,  and  without  affording 
defendants  opportunity  to  procure  testimony 
to  rebut  the  allegations.  The  objections  were 
overruled  by  the  trial  court,  and  plaintiffs 
were  permitted  to  file  the  amendment. 

The  defendants  then  presented  to  the  conrt 
a  motion,  properly  sworn  to,  to  withdraw 
their  announcement  of  ready  in  the  canse, 
and  continue  the  same  for  the  term,  or  post- 
pone it  to  a  subsequent  date,  for  the  pur- 
I>06e  of  procuring  testimony  and  evidence  to 
rebut  the  plaintiffs'  trial  amendment.  In 
said  motion  It  was  asserted  that,  if  allowed 
a  reasonable  time  in  which  to  procure  the 
evidence,  the  defendants  expected  to  prove 
that  the  cattle  did  not  remain  on  board  the 
cars  for  the  length  of  time  alleged  by  plain- 
tiffs, nor  that  the  plaintiffs  made  any  reqnest 
of  defendants,  or  either  of  them,  to  have  the 
cattle  unloaded,  fed,  watered,  and  rested. 
It  was  stated  in  the  motion: 

"That  defendants  had  and  were  possessed  of 
ample  facilities  to  unload,  feed,  water,  and  rest 
said  cattle,  at  reasonable  intervals,  and  would 
have  furnished  same  to  plaintiffs  if  requested, 
or  informed  of  conditionB  rendering  same  nec- 
essary or  advisable." 

The  defendants  in  their  answers  had  plead- 
ed the  usual  cattle  shipping  contracts,  by 
tbe  terms  of  which  the  plaintiffs  had  agreed 
to  feed,  water,  and  care  for  the  cattle,  un- 
load and  reload  the  same  dnrlng  the  trans- 
portation. 

After  the  flUng  of  the  trial  amendment  the 
defendants  also  pleaded  a  special  exception, 
interposing  the  two-year  statute  of  limlta- 
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tlon  arising  upon  the  record,  which  was  like- 
wise overruled  by  the  trial  court. 

[2]  We  think  the  trial  amendment,  thoogb 
alleging  additional  and  different  grounds  of 
negligence,  contributing,  in  part,  to  the  cause 
of  action,  such  negligence  shown  to  be  a 
part  of  the  same  transaction,  and  effecting 
the  same  injury  alleged  in  the  first  amended 
petition,  did  not  set  up  a  new  cause  of  ac- 
tion. Railway  Co.  v.  Mitten,  18  Tex.  Civ. 
App.  653,  36  8.  W.  282,  writ  of  error  denied. 
Cotton  Co.  V.  Stewart,  17  Tex.  Civ.  App.  69, 
42  S.  W.  241,  writ  of  error  denied  by  Su- 
preme Court,  98  Tex.  695,  42  S.  W.  241 ;  Cot- 
ter V.  Parks,  80  Tex.  539,  16  S.  W,  307 ;  Mae- 
sey  V.  Blake,  3  Tex.  Civ.  App.  57,  21  8.  W. 
782;  T.  C.  Ey.  Co.  v.  Frazier,  84  S..  W.  665; 
Landa  v.  O'Bert,  78  Tex.  46k  14  8.  W.  297; 
Texas  &  Pacific  Ballway  Co.  v.  Buclcalew,  34 
a  W.  166. 

[3]  We  think  tliougb  tbe  trial  conrt  should 
have  snstalned  the  defendants'  motton  and 
either  continued  the  canse  for  tlie  term  or 
postponed  it  for  a  future  date,  affording  rea- 
sonaUe  time  to  procure  evidence  to  rebut 
the  new  allegatLcms  of  negligence. 

It  is  clear,  analysing  the  specific  acts  of 
negUg^ice  charged  in  the  amended  i>etltlon, 
to  which  the  proof  would  had  to  have  been 
confined  ta  sustaining  the  cause  of  action 
asserted  therein,  that  tbe  allegations  of  neg- 
ligence set  up  on  the  trial  amendment  were 
entirely  new  grounds  of  negligence  contribat- 
Ing  to  the  injury  and  the  recovery. 

It  is  true  that  to  the  time  of  the  trial 
amendment,  there  had  been  testimony  on  the 
question  of  the  cattle  having  been  injured 
on  account  of  the  long  detention  upon  the 
cars  and  some  testimony  by  one  of  the  plain- 
tlflB  that  at  certain  points  during  the  trans- 
portation a  request  was  made  of  the  defend- 
ants that  the  cattle  be  unloaded  for  feed, 
water,  and  rest ;  and  the  record  does  not  dis- 
close any  objection  to  this  testimony,  except 
that  after  the  case  had  closed  upon  the  evi- 
dence a  special  charge  was  requested  and 
refused  by  the  trial  court  that  the  character 
of  testimony  mentioned  be  excluded  from 
the  Jury.  We  mention  the  fact  of  the  de- 
liverance of  this  character  of  testimony  Iie- 
fore  the  time  of  the  filing  of  the  trial  amend- 
ment for  the  reason  that  it  may  be  sug- 
gested and  argued  that  such  testimony  was 
in  the  record,  and  the  defendants  could  not 
have  been  surprised  on  that  account.  Such 
testimony,  however,  can  l>e  appropriately  ac- 
counted for  without  any  objection  upon  the 
part  of  the  defendants  on  account  of  this 
condition.  As  stated,  defendants  had  plead- 
ed that  the  plaintiffs  had  assumed,  as  care- 
takers, the  charge  of  tbe  cattle  during  trans- 
portation, on  account  of  special  contracts 
pleaded  by  them.  Such  testimony  was  perti- 
nent on  the  controverted  issue  between  plain- 
tiffs and  defendants,  whether  the  former 
were  guilty  of  negligence  in  failing  to  comply 
with  the  contract  to  care  for  the  cattle  in 
course  of  tranwortatlon^^g^t^yCjOOgle 
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[4]  The  plaintiffs  not  having  pleaded  (to 
the  time  of  the  trial  amendment)  as  grounds 
of  negligence  that  the  cattle  had  been  on 
the  cars  an  unreasonable  length  of  time  with- 
out feed,  water,  and.  rest,  nor  that  defend- 
ants had  failed  to  furnish  facilities,  the  lat- 
ter had  the  right  to  regard  that  such  testi- 
mony in  the  record  up  to  the  time  of  the  fil- 
ing of  the  trial  amendment  was  relevant 
only  to  the  contributory  negligence  of  the 
plaintiff,  and  not  as  affecting  any  right  of 
recovery  by  the  plaintiffs.  When  defend- 
ants pleaded  that  plaintiffs,  under  theto  con- 
tracts, had  spedal  charge  of  the  cattle  in 
transportation,  the  burden,  after  the  Intro- 
duction In  evidence  of  said  contracts,  was 
upon  the  plaintiffs  to  exonerate  themselves 
for  any  negligence  affecting  the  injury  to 
the  cattle.  Texas  &  Pacific  Railway  O.  v. 
Arnold,  16  Tex.  Civ.  App.  76,  77,  40  8.  W. 
829 ;  Railway  Co.  v.  Vaughan,  41  S.  W.  418 ; 
opinion  on  motion  for  rehearing  in  the  case 
of  Ft.  Worth  &  Denver  City  Railway  Co.  v. 
Allen,  189  S.  W.  765  (with  numerous  author- 
Itles  cited  therein),  decided  by  this  court  No- 
vember 29,  1916.  If  they  were  negligent 
in  that  respect,  necessarily  defendants  had 
the  right  to  reduce  the  damages  to  that  ex- 
tent as  affecting  the  amount  of  recovery 
based  on  the  grounds  of  negligence  alleged 
In  the  amended  original  petition.  Such  an 
Issue,  as  pertinent  to  the  defense  of  the  car- 
riers when  first  asserted  in  plaintiffs'  trial 
amendment  upon  grounds  of  negligence  af- 
fecting their  right  of  recovery,  is  entirely 
different  when  addressed  to  the  right  of  the 
defendants  to  be  heard  thereupon. 

It  may  be  said  that,  because  there  was 
evidence  introduced  by  plaintiffs  and  de- 
fendants as  a  controverted  question  affecting, 
defendants'  defense,  this  court  should  con- 
sider (though  the  issue  was  reconverted  In 
plaintiffs'  petition  as  a  ground  of  recovery) 
that  all  the  testimony  had  been  developed 
on  that  subject 

The  case  of  Railway  Co.  v.  Oroner,  100 
Tex.  414,  100  S.  W.  137,  presents  one  where 
a  new  cause  of  action  was  pleaded  by  amend- 
ment An  application  was  made  by  the  de- 
fendant for  a  continuance  to  meet  the  new 
cause  asserted.  The  defendant  was  forced  to 
trial,  and,  as  affecting  the  right  of  that  liti- 
gant for  opportunity  to  meet  the  new  issues, 
Justice  Williams  of  the  Supreme  Court  said: 

"Nor  is  the  objection  to  the  raliDK  of  the 
court  met  by  the  fact  that  some  evidence  was 
produced  by  the  defendant  of  the  same  char- 
acter as  that  for  which  the  continuance  was 
sought.  This  consideration  has  weight  where 
time  and  opportunity  to  procure  evidence  have 
been  allowed  and  further  delay  is  sonsht.  but 
does  not  properly  aifect  the  question  here. 
The  defendant  was  entitled  to  a  reasonable  op- 
portunity to  brinK  all  the  evidence  Upon  the 
issue  which  it  could  produce  and  thouKht  im- 
portant to  its  defense,  and  could  not  properly 
he  denied  this  right  «o  \ong  as  it  was  not  in 
default" 

The  defendants,  by  their  attorney,  swore 
that  they  expected  to  meet  the  new  issues 
presented  In  plaintiffs*  petition  as  grounds  of 


recovery,  If  permitted  opportunity  to  do  so. 
The  "newness"  of  the  issue  (though  a  new 
cause  of  action  Is  not  made)  presents  the  ap- 
plication of  the  principle  of  the  right  for 
time  to  meet  it  equally  as  significantly  as  if 
a  new  cause  had  been  presented. 

The  trial  court  submitted  to  the  Jury  the 
issues  of  the  alleged  liability  of  the  defend- 
ants for  ftillure  to  unload,  feed,  water,  and 
rest  the  cattle  en  route,  and  the  failure  to 
furnish  plaintiffs  reasonable  facilities,  on 
demand  therefor,  at  reasonable  intervals.  It 
is  evident,  considering  the  statement  of  facts, 
that  such  issues  were  matters  of  serious  con- 
sideration by  the  jury,  which  could  bave 
contributed  considerably  to  tbelr  verdict 
We  think  the  trial  court  would  have  been  on 
the  "safe  side"  in  continuing  or  postponing 
the  cause.  . 

[I]  The  first  assignment  of  error  declares 
that: 

"The  court,  in  permitting  one  of  the  plaintiffs, 
W.  P.  James,  wnile  testifyiuK  as  a  witness  in 
behalf  of  plaintiffs,  to  testify,  over  objections  of 
defendants,  that  the  difference  in  the  value  of 
the  cattle  when  loaded  on  the  train  at  Ft 
Stockton  and  their  value  when  they  arrived  at 
Chillicotbe  was  about  $2  a  head;  defendants' 
objections  beiuK  that  said  testimony  was  incom- 
petent to  prove  the  damaKe  to  Uie  shipinenc 
from  the  time  they  left  Ft.  Stockton  until  they 
arrived  at  Chillicothe." 

The  proposition  under  this  assignment  is: 
"That  the  measure  of  damafces  to  a  shipment 
of  live  stock  is  the  difference,  if  any.  in  the 
market  values  of  said  stock,  if  any,  at  the  time 
and  in  the  condition  in  which  they  did  arriTe  at 
destination  and  at  the  time  and  in  the  condi- 
tion in  which  they  should  have  arrived  if  han- 
dled and  transported  with  ordinary  care  and 
reasonable  dispatch." 

The  bill  shows  that  the  objection  to  the 
testimony  was: 

"That  evidence  of  any  difference  in  value  of 
the  cattle  from  the  time  they  were  loaded  and 
penned  at  Ft  Stockton  and  the  time  they  ar- 
rived in  Obillicotbe  would  be  incompetent  to 
prove  the  damage  to  the  shipment  of  cattle." 

[I]  A  party  objecting  to  evidence  should 
state  his  objections  clearly  and  specifically 
so  that  they  may  be  understood  by  the  court, 
and  obviated  by  the  opposing  part?  if  they  be 
capable  of  being  removed  by  the  production 
of  other  evidence.  Bohanan  v.  Hans,  26  Tex. 
446;  Croft  v.  Rains,  10  Q^ez.  520;  Cobb  v. 
Norwood,  11  Tex.  656. 

Plaintiffs  were  evidently  attempting,  by 
the  testimony,  as  exhibited  In  the  bill  of  ex- 
ceptions, to  properly  present  an  apportloo- 
ment  of  damages  with  reference  to  the  sev- 
eral liability  of  the  connecting  carriers.  The 
objection  that  evidence  of  any  difference  in 
value  of  the  cattle  from  the  time  they  were 
loaded  and  penned  at  Ft.  Stockton  and  the 
time  they  arrived  in  Chillicothe  was  Incom- 
petent would  not  reach  the  question.  Plain- 
tiff had  a  right.  In  some  manner,  to  present 
the  damages  arising  from  the  injury  to  the 
cattle  on  account  of  the  negligence  of  the 
Orient,  and  such  a  general  objection,  to  the 
effect  that  "any  evidence"  of  any  difference  In 
value  at  Chillicothe,  etc,  was  too  generaL 
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There  could  be  evidence  on  tbe  question  tend- 
ing to  proTe  the  difference  which  would  be 
proper.  We  also  seriously  doubt  that  an  ob- 
jection on  the  ground  of  Incompetency  would 
permit  the  court  to  exclude  the  evidence. 

[7]  Appellants  objected  to  the  following 
answers  of  one  of  the  plaintiffs  James,  on  tbe 
ground  that  they  were  a  conclusion  of  the 
witness  and  were  answers  on  a  mixed  ques- 
tion of  law  and  fact: 

"The  real  appearance  of  the  cattle  and' what 
they  should  have  arrived  in  if  they  bad  got  in 
on  a  good  day  without  lying  in  that  mud  at 
Amarillo,  and  on  those  cars,  the  appearance  was 
$5  difference  in  them.  They  were  that  much 
off  in  appearance." 

The  meaning  of  this  testimony  is  a  little 
difficult  If  it  is  intended  to  convey  the  idea 
of  the  difference  in  value  of  the  cattle  at 
$5  per  head  on  account  of  their  actual  ap- 
pearance compared  to  their  appearance  If 
they  had  arrived  as  the  result  of  a  good  run, 
we  are  clear  that  the  testimony  was  subject 
to  the  objections,  and  was  improper.  Read- 
ing the  whole  of  this  witness'  testimony,  we 
are  Inclined  to  think  that  he  was  intending 
to  convey  such  a  meaning,  or  one  similar 
thereto,  though  he  used  the  expression  as  a 
part  of  his  testimony,  "what  they  should 
have  arrived  in  if  they  had  got  in  on  a  good 
d&y,"  meaning  a  good  run  or  a  run  In  good 
time,  or  at  least  a  reasonable  time.  It  will 
be  recalled  that  the  Supreme  Court,  in  the 
cajse  of  Houston  &  Texas  Central  Railway 
Co.  V.  Roberts,  101  Tex.  418,  108  S.  W.  809, 
held  that  a  witness'  testimony,  in  effect,  that 
"runs"  previously  made  within  a  certain 
time  "would  be  a  reasonable  time  to  make 
tbe  trip,"  constituted  an  answer  involving  a 
mixed  question  of  law  and  fact;  that  the 
witness  must  first  determine  for  himself 
what  would  constitute'  ordinary  care,  and 
then  liave  deduced  from  a  consideration  of 
all  the  elements  that  would  enter  into  his 
opinions  on  tbe  question  of  reasonable  time, 
a  conclusion  as  to  what  that  time  should 
be.  If  a  witness  is  unable  to  state  that  cer- 
tain rons  would  constitute  a  reasonable  time 
within  which  to  make  a  trip,  then  this  wit- 
ness would  certainly  be  unable  to  state  the 
difference  in  the  value  of  the  cattle  on  ac- 
count of  a  difference  in  appearance;  one 
element  of  his  conclusion  being  based  upon  a 
good  run  or  a  reasonable  run.  He  would  be 
unable  to  state  In  tbe  first  instance  what  a 


reasonable  or  a  good  run  or  what  reasonable 
time  would  have  been.  TbB  following  au- 
thorities hold  the  character  of  testimony  dis- 
cussed as  Improper:  T.  &  F.  Ry.  Co.  v.  Jones, 
68  Tex.  Clv.  App.  132,  124  S.  W.  194;  K.  C, 
M.  &  O.  By.  Co.  V.  Bigham,  138  S.  W.  432; 
K.  C,  M.  &  O.  By.  Co.  v.  Beckham,  162  S.  W. 
229 ;  T.  4  P.  By.  Oa  v.  Mclntyre,  152  S.  W. 
U03;  T.  ft  P.  By.  Co.  v.  Crowder,  167  S.  W. 
281;  T.  &  P.  By.  Co.  v.  Tomllnson,  167  S. 
W.  278;  H.  ft  T.  C.  By.  Co.  v.  Hawkins,  167 
S.  W.  190;  I.  ft  G.  N.  By.  Co.  v.  Hamon,  17^ 
S.  W.  613 ;  P.  ft  N.  T.  By.  Co.  v.  Holmes,  177 
S.  W.  506;  F.  W.  ft  O.  C.  By.  Co.  v.  Gate- 
wood,  185  S.  W.  932;  K.  a,  M.  ft  O.  By.  Co. 
V.  Com,  186  8.  W.  807. 

[8]  There  were  several  assignments  of  er- 
ror in  tbe  brief  challenging  the  testimony  of 
a  number  of  witnesses  who  stated  that  cattle 
would  become  drawn,  feverish,  and  weak  if 
confined  In  cars  from  40  to  43  hours  without 
unloading,  feeding,  watering,  and  resting  the 
same ;  most  of  the  witnesses  also  answering 
that  it  would  take  several  days  to  recuperate 
or  recover  from  the  weakened  condition. 
There  can  be  no  doubt  but  what  nearly  all 
of  the  witnesses  qualified  themselves  to  speak 
on  the  subject,  on  account  of  their  experi- 
ence as  cattlemen  and  as  shippers.  The  wit- 
ness Price,  it  is  true,  stated  that  he  had 
never  accompanied  a  shipment  of  cattle. 
However^  considering  his  experience^  we 
think  it  was  a  question  for  tbe  jury  as  to  the 
weight  of  his  testimony.  There  are  witness- 
es who  were  not  cattlemen,  strictly  speaking, 
testifying  along  the  same  line,  the  objections 
to  which  we  will  not  discuss,  for  the  reason 
that  it  is  practically  an  indisputable  fact  in 
this  record  that  cattle  of  this  character,  con- 
fined for  the  length  of  time  as  shown  In  this 
record,  without  sustenance  and  rest,  were  in- 
jured. 

The  eleventh  assignment  challenges  the 
verdict  of  the  jury  and  judgment  of  the 
court  on  the  ground  that  there  was  not  suffi- 
cient evidence  to  show  any  difference  in  the 
market  value  of  the  cattle  that  reached  Dal- 
hart  alive  at  the  time  and  in  the  condition 
they  did  arrive  and  the  market  value  ol!  such 
cattle  at  the  time  and  in  the  condition  they 
should  have  arrived  at  destination.  In  view 
of  another  trial  the  discussion  of  this  as- 
signment would  probably  be  academic. 

For  the  reasons  Indicated,  the  cause  Is  re- 
versed and  remanded. 
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BABHART  et  aL  ▼.  AGNBW  et  aL 
(No.  1040.) 

(Court  of  Civil  Appeals  of  Texaa.     AmarHloL 

Dec.  20,  1916.    Rehearing  Denied 

Jan.  17,  1917.) 

1,  FaAtrouuBNT  Convbyahcbs  «=5»57(B)— Gift 
BT  Husband— Validitt. 

A  huaband  can  lawfully  give  any  of  his 
property  or  his  interest  in  the  community  prop- 
erty to  his  wife,  provided  he  is  solvent 

[Kd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  (jent  Dig.  U  155-157;  Dec.  Dig. 
«S=»57(5).] 

2.  Husband  and  Wira  «=3235(4)— Spkcial 
Findings— CoNFuOT. 

A  special  finding  by  the  jury  that  a  wife 
signed  a  deed  upon  condition  that  she  was  to 
have  the  valae  of  the  land  does  not  conflict  with 
a  finding  that  the  note  therefor  was  not  given 
to  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  862,  982;  Dec.  Dig.  iS=» 
235(4).] 

8.  Husband   and   Wife   «s»16(4)— Convbt- 

ANCB  BT  WlFl!— Considebation. 
There  is  no  consideration  for  a  wife's  sig- 
nature to  a  deed  to  property  which  was  not  the 
homestead  and  which  the  husband  could  convey 
without  her  signature. 

[Eid.  Note.— For  other  cases,  see  Husband  and 
Wife,  C*nt  Dig.  {{  95,  288;  Dec.  Dig.  <9=>iS 
(4).] 

4.  Affeai.  and  Hrbob  9=31002— Rjetiew— 
Findings— Evidence. 

Special  findings  by  the  Jury  on  queattons  of 
fact  are  binding  on  the  appellate  court,  though 
there  is  evidence  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  3935-3937;  Dec.  Dig.  «=» 
1002.] 

5.  Oms  4=>81(1)— Dbuvebt  of  N(xn  — 
"Goods  and  Chattels." 

Choses  in  action  are  not  goods  and  chattels 
within  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
S968.  providing  that  no  gift  of  any  goods  and 
chattels  shall  be  valid  unless  by  deed  or  will, 
or  unless  actual  possession  shall  have  come  to 
and  remained  with  the  donee  so  that  delivery 
and  possession  of  a  note  is  not  essential  to  the 
validly  of  a  gift  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  58,  69;   Dec.  Dig.  <8=31(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Goods.] 

6.  TBIAL    «S3l21(2),    125(1)— MiSOONDDOT    OF 

Counbei^-Infebences  fbou  Btidence. 
In  an  action  in  which  plaintiff  garnished  the 
holder  of  notes  payable  to  defendant  where  de- 
fendant's wife  inUrveaei  claiming  the  notes  as 
a  gift  from  him,  the  argument  by  plaintiffs 
counsel  that  defendant  transferred  the  note  to 
his  wife  for  the  purpose  of  beating  his  honest 
debt  to  plaintiff,  was  permissible  as  a  conclusion 
from  the  evidence  and  not  inflammatory  or  in- 
tended to  prejudice  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i;  296,  303;  Dec.  Dig.  <8=»121(2),  125(1).] 

7.  Evidence  €=9233— WrTNESSES  <8=5>379(2)— 
illpeachmsnt  —  inconsistent  statements 
—Claim  of  Ownebship. 

Where  the  debtor  had  testified  that  he  had 
given  notes  payable  to  him  to  his^  wife,  declara- 
tions by  him  subsequent  to  the  gift  claiming  to 
own  the  notes,  are  admissible  in  proceedings  by 
a  creditor  claiming  fraud  and  conspiracy  to  con- 


tradict and  Impeadi  dafimdantfa  testimoiiy, 
though  not  to  show  hla  ownership  of  the  notea. 
[Ed.  Note.— For  other  cases,  see  IMdence^ 
Cent  Dig.  »  866-868:  Dec.  Dig.  «s»233;  Wit- 
nesses, (3ent  Dig.  g}  1220,  1248;  Dec.  Dig.  «=» 
370(2).] 

8.  Appeal   and    Bbbob   «=9216(1),    231(7)— 

PBESEVmNG    QUBSnONB    BKLOW— EVIDBNCB 

—Objections— Lnarma  Erncor. 
An  assignment  of  error  to  the  admissiop'  ot 
testimony  which  was  admissible -only  to  impeach 
a  witness  cannot  be  sustained  where  ooly  the 
general  objection  was  made  and  no  special 
charge  limiting  the  effect  of  the  testimony  waa 
requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»216(1),  231(7);  Trial,  Cent 
Dig.  H  105,  627.] 

0.   GABRISHlfENT  4=>161— BVIDBNO— AHSWXB 

OF  Gabnishice. 

Where  the  action  against  the  debtor  and  the 

frarnishment  proceedings  are  heard  at  the  aama 

time,  the  answer  of  the  garnishee  ia  admissible 

In  evidence  as  between  plaintiff  and  garnishee. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  |  290 ;  Dec.  Dig.  «=3l6L] 

10.  Tblai.  «=»266(4}— Rxqubst  fob   Sfsoul 

ChaBOB— LlMrHNQ   EviDENOE. 

Where  evidence  admissible  only  against  tiie 
garnishee  was  admitted  at  the  consolidated  trial 
of  the  garnishment  proceedings  and  the  main 
action.  It  waa  the  duty  of  defendants  to  have 
requested  a  special  charge  Umifing  the  effect  of 
the  evidence  if  tfa^  did  not  wiah  it  oonmdered 
against  them. 

[Ed.  Note.— For  other  cases,  see  Ttiai,  Cent 
Dig.  S  632;  Dec.  Dig.  «s>265(4).] 

11.  Appeal  and  Ebbob  «=3l062(S)— Habx- 
LBSS  Ebbob— Admission  of  Bvidbnoa— 
Cube  bt  Findings. 

Error  in  admitting  testimony  by  a  gamishea 
that  he  had  notes  belonging  to  defendant  waa 
harmless  where  the  note  was  payable  to  defend- 
ant and  the  jury  found  he  did  not  give  it  to  Ua 
wife. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EVror,  Cent  Dig.  {  4175;  Dec  Dig.  «=»1052(5).] 

12.  Homestead  9=3216— Speoiai.  VcBDicr— 
SumciENCT. 

Special  findings  by  the  jury  in  an  action  in 
which  defendant's  wife  claimed  a  note  as  the 
proceeds  of  the  homestead,  heU  auflSciently  dear 
and  to  determine  the  issue  of  homestead  ad- 
versely to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  t§  400-403;  Dec  Dig.  9=3216.] 

Appeal  from  District  Court,  Labbock  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Action  by  J.  W.  Agnew  against  S.  M.  Ear- 
hart,  with  the  Lubbock  National  Bank  as 
garnishee,  in  which  Mrs.  S.  M.  Barbart  in- 
tervened and  claimed  the  fund  Impounded  by 
garnishment  piroceedlngs.  Judgment  for 
plaintiff,  and  defendant  and  intervener  ap- 
peaL    AfSrmed. 

R.  A.  Sowder,  of  Labbock,for  appdlants. 
W.  P.  Schenck  and  Roecoe  Wilson,  both  of 
Lubbock,  and  Chas.  C.  Triplett,  of  Brown&eld, 
for  appellees. 

HALL,  J.  The  appellee  Agnew  sued  T.  O. 
Barhart,  in  the  district  court  of  Lubbodc 
county,  to  recover  the  amount  of  a  certain 
note  made  by  Earhart  payable  to  Agnew, 
and  at  the  time  of  filing  the  suit  procured 
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the  iasnance  and  service  of  a  writ  of  gamlsb- 
ment  against  the  Lnbbock  State  Ban]c  Tbo 
bank  answered  that  It  had  in  its  hands  |1,- 
205^.  Mrs.  S.  M.  Barhart,  wife  of  T,  O. 
Karbart,  intervened  in  the  garnishment  pro- 
ceedings, claiming  the  fund  impounded. 
Special  issues  were  submitted  to  the  Jury 
and  Judgment  was  rendered  that  T.  O.  Elar- 
hart  was  the  owner  of  the  fund;  that  he 
was  indebted  to  J.  W.  Agnew  in  an  amount 
exceeding  the  sum  held  by  the  bank,  and  the 
bank  was  ordered  to  pay  the  fund  in  its 
bands  to  plaintlft.  The  following  are  the 
Issues  submitted  to  the  Jury,  with  the  an- 
Bwers  returned  thereto: 

No.  1:  "Did  T.  O.  Earhart  and  his  wife,  S. 
M.  Earhart,  at  the  time  they  moved  off  the 
south  200  acres  of  survey  No.  22,  block  D  2; 
in  Lubbock  county,  Texas,  and  acquired  and 
moved  onto  a  place  In  the  town  of  Lubbock,  in 
the  year  1909,  intend  to  return  and  occupy  the 
said  section  22,  block  D  2,  as  a  homestead?" 
Answer:  "No." 

No.  2:  "Did  8.  M.  Earhart  and  T.  O.  Bar- 
hart,  or  either  (d  them,  ever  move  back  and  oc- 
cupy the  south  200  acres  of  section  No.  2^ 
block  D  2,  as  their  homestead,  after  they  moved 
away  from  the  same  to  the  town  of  linbbock, 
in  the  year  1909,  until  they  sold  the  same  to 
A.  Symes,  on  June  16,  191ir     Answer:  "No." 

No.  8:  "Was  section  22  abandoned  by  T.  O. 
Barhart  as  a  home,  with  the  intention  never 
to  return  and  live  thereon  at  the  time  they 
moved  from  the  same  in  the  year  1909?"  An- 
swer: "Yes." 

No.  4:  "Did  T.  O.  Barhart  and  S.  M.  Ear- 
hart abandon  200  acres  out  of  the  south  part  of 
section  22  as  a  home  at  any  time  prior  to  their 
sale  to  A.  Symes  on  Jane  16, 1911?"  Answer: 
"Yes." 

No.  B:  "Was  the  transfer  of  the  note,  the 
proceeds  of  which  are  garnished  in  this  suit,  a 
gift  from  T.  O.  Earhart  to  S.  M.  Earhart?" 
Answer:  **No." 

No.  6:  "Was  the  debt  sued  on  by  the  plaintiff 
against  said  T.  O.  Earhart  a  community  debt— 
that  is,  a  debt  contracted  during  the  existence 
of  the  marriage  relations  between  them?"  An- 
swer:   "Yes." 

No.  7:  "Did  S.  M.  Barhart,  at  the  time  she 
signed  the  deed  to  A.  Symes  on  June  16,  1911, 
do  BO  upon  the  condition  that  she  was  to  have 
the  value  of  the  200  acres  out  of  the  south  half 
of  section  22,  block  D  27"    Answer:  "Yes." 

No.  8:  "Did  the  intervener,  S.  M.  Barhart,  or 
some  one  for  her,  have  the  open,  notorious,  ex- 
clusive, and  adverse  possession  of  the  note  due 
January  1, 1916,  for  a  period  of  two  years  prior 
to  January  1,  191B?"    Answer:  "No." 

No.  9:  "Was  T.  O.  Barhart  insolvent  at  the 
time  it  is  alleged  he  indorsed  the  notes  intro- 
duced before  you,  if  he  did  so,  to  his  wife  S. 
M.  Earhart?"    Answer:  "No." 

[1]  Appellants  contend,  first,  that  the 
court  should  have  rendered  Judgment  in  fa- 
vor of  Mrs.  S.  M.  Earhart  on  the  special  an- 
swers and  verdict  of  the  Jury.  It  is  true, 
as  contended,  that  the  husband  may  lawfully 
transfer  or  give  any  of  his  property,  or  his 
Interest  in  the  community  property,  to  his 
wife,  provided  be  is  solvent  at  the  time. 
"The  right  of  one  to  give  his  property,  wheth- 
er separate  or  community,  to  another,  even 
though  it  be  his  marital  consort,  is  absolute 
where  the  principle  is  not  violated  that  one 
must  be  Just  before  he  is  generous."  Speer's 
Law  of  Marital  Rights,  }  116 ;  Bruce  r.  Koch, 


40  S.  W.  626;  Cheek  v.  Hemdoii,  82  Tex.  146, 
17  S.  W.  763;  Kane  v.  Ammerman,  148  S. 
W.  815. 

[2]  The  finding  of  the  Jury,  however,  is 
that  the  note  in  question,  the  proceeds  of 
which  are  held  by  the  garnishment,  was,  as 
a  matter  of  fact,  never  given  to  Mrs.  Earhart 
by  her  husband.  In  response  to  interrogatory 
No.  7,  the  Jury  found  that  at  the  time  she 
signed  the  deed  with  her  husband,  convey- 
ing the  200  acres  to  A.  Symes,  it  was  upon 
condition  that  she  was  to  have  the  value  of 
the  land.  There  is  no  conflict  between  this 
finding  and  the  conclusion  of  the  Jury  that 
this  note  was  never  given  to  her. 

[3]  It  having  been  found  that  the  200  acres 
was  not  a  homestead  at  the  date  of  the 
Symes  deed,  there  was  no  consideration  for 
her  signature  as  a  sufficient  conveyance 
might  have  been  made  by  T.  O.  Barhart 
alone. 

[4]  There  la  considerable  evidence  tending 
to  show  a  gift  of  the  note  to  Mrs.  Barhart 
by  her  husband,  but  it  is  clear  from  the  find- 
ings of  the  Jury  that  they  "did  not  bless  It 
with  credence."  The  note  itself  was  pay- 
able to  T.  O.  Earhart  and  prima  fade  was 
his  property.  It  was  apparently  the  opinion 
of  the  Jury  that  the  indorsement  was  not 
made  at  the  time  of  its  execution,  as  assert- 
ed by  some  of  the  witnesses.  We  are  bound 
by  these  flndingB. 

[E]  We  were  mistaken  in  our  original 
opinion  in  basing  our  conclusions  upon  arti- 
cles 3967  and  3968  of  Sayles'  Civil  Statutes, 
since  it  has  been  held  that  choses  in  action 
are  not  "goods  and  chattels"  within  the 
meaning  of  such  statutes  (Schauer  v.  Yon 
Schaner,  138  S.  W.  146;  Cowen  v.  First 
National  Bank,  94  Tex  tS47,  63  S.  W.  532,  64 
S.  W.  778) ;  and  that  delivery  and  possession 
by  the  donee  of  this  character  of  property  is 
not  essential  to  the  validity  of  the  gift. 

[8]  Under  the  second  assignment  it  is  urg- 
ed that  .because  appellees'  counsel  stated  in 
argument  to  the  Jury  that  "T.  O.  Earhart 
transferred  the  note  to  his  wife  for  the  pur- 
pose of  beating  his  honest  debt  to  Agnew,  the 
plaintiff,"  the  verdict  and  Judgment  should 
be  set  aside.  We  see  nothing  inflammatory 
in  the  remark,  nor  do  we  think  it  tended  to 
prejudice  the  Jury;  it  is  simply  a  statement 
by  counsel  of  his  conclusions,  drawn  from  the 
evidence.  As  we  understand  the  rules  of 
practice,  it  is  permissible  for  counsel  in  ar- 
gtunent  to  draw  from  the  evidence  every 
legitimate  Inference  dedudble  therefrom,  if 
in  doing  so  the  language  used  does  not 
transcend  proper  bounds.  Pitts  v.  Wood,  125 
S.  W.  954.  The  findings  of  the  Jury  upon  the 
Issue  of  homestead  preclude  appellants  from 
recovering  the  ftmd  in  controversy  upon  the 
ground  set  up  by  them  that  the  money  im- 
pounded by  the  writ  of  garnishment  was  the 
proceeds  of  a  note  given  in  part  payment  for 
their  home,  and  therefore  exempt. 

[71  Plaintiff  was  permitted  over  the  ob^[i(^ 
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tions  of  the  intervener  to  testify  that  T.  O. 
Earhart  had  told  him  that  be  (Earbart)  had 
about  $4,000  worth  of  notes  in  the  bank.  The 
court  permitted  the  introduction  of  a  release 
by  Earhart  to  the  vendor's  lien  retained  In 
the  note  In  question,  in  which  It  is  recited 
that  Earhart  is  "the  present  legal  and  equi- 
table owner  and  holder  of  said  vendor's  lien 
notes  above  mentioned.  The  objections  made 
were  that  the  evidence  offered  is  the  state- 
ment of  a  legal  conclusion  and  that  declara- 
tions of  ownership,  after  the  declarant  has 
parted  with  the  title  to  the  property,  are  not 
admissible  against  the  real  owner.  It  ap- 
pears that  T.  O.  Earhart  had  testified  by  dep- 
osition that  he  transferred,  together  vith 
other  notes,  the  one  in  question  to  his  wife, 
as  her  pro  rata  share  of  the  estate ;  that  the 
notes  were  delivered  to  her  as  her  own  prop- 
erty and  it  was  understood  that  she  should 
hold  them  for  the  purpose  of  schooling  the 
children  and  using  the  money  as  she  saw  fit. 
The  declarations  of  T.  O.  Earhart  as  to  his 
ownership  of  the  note  and  the  recital  in  the 
release  of  the  vendor's  lien  were  admissible 
under  this  record  for  the  purpose  of  contra- 
dicting and  impeaching  Earhart,  but  should 
not  have  been  admitted  to  disprove  the  claim 
of  ownership  made  by  Mrs.  Earhart  Fraud 
and  conspiracy  had  been  alleged,  and  under 
sach  allegations  considerable  latitude  Is  al- 
lowed In  the  admission  of  testimony. 

[t]  Appellant  should  have  requested  a  spe- 
cial charge,  limiting  the  effect  of  the  testi- 
mony to  its  legitimate  purpose,  but,  having 
made  a  general  objection  and  having  failed 
to  request  the  charge,  the  assignment  must 
be  overruled.  P.  &.  N.  T.  Ry.  Co.  v.  McMeans, 
188  S.  W.  682 ;  Construction  Co.  v.  Crawford, 
39  Tex.  Civ.  App.  66,  87  S.  W.  228. 


[1,10]  It  is  farther  contended  that  the 
court  erred  in  permitting  the  garnishee's  an- 
swer to  be  introduced  in  evidence.  As  be- 
tween the  plalntur  and  the  garnishee  the  an- 
swer was  admissible.  Moore  v.  Blum,  40  S. 
W.  511;  Blum  v.  Moore,  91  Tex.  273,  42  8. 
W.  856.  We  think  the  language  of  the  stat- 
ute clearly  indicates  that  the  garnishee's  an- 
swer is  to  be  looked  to  by  the  court  in  deter- 
mining the  extent  of  the  garnishee's  liability. 
It  appears  from  the  record  that  the  original 
action  against  T.  O.  Earhart,  and  the  gar- 
nishment proceeding  against  the  bank,  were 
tried  at  the  same  time  as  one  case.  The  an- 
swer being  admitted  In  one  branch  of  the 
suit  as  consolidated  and  tried,  it  was  the  do- 
ty of  appellants,  If  they  did  not  want  it  to  be 
considered  as  evidence  against  them,  to  have 
requested  a  special  charge,  limiting  its  effect 

[11,12]  Appellants  assign  as  error  the  ac- 
tion of  the  court  in  permitting  an  official  of 
the  bank  to  testify: 

"We  have  bad,  ever  since  Mr.  EJarbart  left 
we  bave  bad  some  notes  in  the  vault  that  be- 
longed to  him." 

Ordinarily,  it  would  be  reversible  error  to 
admit  such  evidence,  since  in  a  case  of  this 
nature  the  question  of  ownership  is  one  of 
mixed  law  and  fact;  but  the  answer  of  the 
Jury  to  special  issue  No.  5,  to  the  effect  tlmt 
T.  O.  Earbart  never  gave  the  note  to  his  wife, 
and  the  face  of  the  note  itself  fixing  the  own- 
ership in  T.  O.  Earhart,  the  error,  U  any, 
was  harmless.  We  think  the  findings  of  the 
Jury  are  sufiBciently  clear,  and  determine  ad- 
versely to  appellants  the  issue  of  homestead. 

Our  original  opinion  is  withdrawn,  and 
the  clerk  is  ordered  to  file  this  in  its  atead. 
What  we  have  said  disposes  of  the  various 
assignments,  and  the  Judgment  is  afOrmed. 
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KANSAS  CaXT,  M.  ft  O.  RX.  CO.  OF  TEX- 
AS T.  FINKB.    (No.  676.) 

(Court  of  Civil  Appeali  of  Texas.    El  Paao. 

Mot.  28,  1916.    Rehearing  Denied 

Jan.  6,  191T.) 

1.  Affkai,  and  BiBaoB  «=>99d(3>— Quzstionb 

OF  PACn^-OONTRIBBTOKY  NKOLiajENOE. 

Where  the  proof  is  conclusive  that  a  railroad 
and  ita  employe  were  engaged  in  interstate  com- 
merce when  the  latter  was  injured,  and  the  jury 
found  on  special  issues  the  amount  to  which  the 
employe's  n^ligence  contributed  to  his  injuries, 
which  was  deducted  from  his  damages  by  the 
court,  the  issue  of  contributory  negligence  is  di»- 
posed  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  if  8928.  8824;  Dec.  Dig.  «ss> 
899(3).] 

2.  Attxai.  and  Ebbob  4=9934(2)— PBKSiniP- 
TioNS— Spbciai  Vbbdioi^Ibbuis  Not  Sub- 

MTTTBD. 

Where  the  question  of  assumed  risk  was  not 
submitted  to  the  jury  and  not  required  by  de- 
fendant, the  issue  will  be  resolved  in  support  of 
a  Judgment  for  plaintiff  rendered  on  special  is- 
sues found  by  the  jury,  if  there  is  any  evidence 
to  support  such  a  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3777 ;  Dec.  Dig.  «=>934(2).] 

3.  Tbiai,  «s>365(l)  —  Speoial  Isauxa  —  A»- 
SDHPnoN  ov  Risk. 

In  an  action  for  injuries  to  a  roadmaster 
who  ran  his  railroad  motorcar  into  an  open 
■witch,  special  issues  as  to  whether  it  was  the 
custom  when  engines  went  upon  the  side  track 
to  get  coal  and  water  to  leave,  the  switch  open, 
and  whether  plaintiff  knew  of  such  custom,  did 
not  submit  the  question  of  assumption  of  risk  ei- 
ther under  the  Texas  rule  that  he  assumed  the 
ririi:  arising  from  his  knowledge  that  the  doing 
of  the  work  in  a  particular  way  had  become  so 
common  and  habitual  that  he  should  know  it 
would  be  followed  on  the  particular  occasion,  or 
under  tiie  rule  in  the  federal  courts  that  he  does 
not  assume  the  risks  arising  from  a  knowledge 
of  his  master's  methods  of  business  or  from  a 
failure  to  use  ordinary  care  to  ascertain  such 
methods. 

LEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  871;    Dec.  Dig.  <8=»886(1).] 

4.  Masteb  and  Sebtant  9=>219(4),  226(2)  — 
Injxtbies  to  Sebtant— AssmiFTioN  OF  Risk 
—  OBTiotrs  Danokb  —  Nkolioencb  of  Em 

FIX>TEB. 

An  employe  assumes  the  risks  of  the  dangers 
normally  and  necessarily  Incident  to  the  occupa' 
tion  and  of  such  others  as  he  becomes  aware  of 
or  as  are  so  open  and  obvious  that  an  ordinarily 
prudent  person  must  necessarily  have  observed 
them,  but  does  not  assume  risks  arising  from  bis 
employer's  negligence  if  he  does  not  know  pf 
such  negligence  and  is  not  charged  with  knowl- 
edge thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  618,  662 ;  Dec.  Dig.  «» 
219(4),  226(2).] 

6.  Mastbb  and  Sbbvart  4=9288(12)  —  Injit- 
BiBS  to  Sbbvan'f— Abscmption    of  Risk— 

QUXSTION  FOB  COUBT. 

The  mere  fact  that  a  roadmaster  ran  his 
motorcar  into  an  open  switch,  the  position  of 
which  was  correctly  indicated  by  the  switch  tar- 
get, does  not  charge  him  with  assumption  of  risk 
of  an  obvious  danger  as  a  matter  of  law,  but, 
at  most  raises  a  jury  question  which  will  be 
presumed  to  have  been  found  against  defendant 
by  the  court  where  special  issues,  not  including 


assumption  of  risk,  were  submitted  to  the  Jury, 

and  judgment  rendered  tiiereon  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  1088:  Dec.  Dig.  <8=» 
288(12).] 

6.  Masteb  and  Sebtaitt  «=»27e(8),  278(18)— 
Injdbiss  to  SEBVAin>— Neouobnoe  of  De- 
fendant—Evidence. 

In  an  action  for  injuries  to  a  roadmaster 
who  ran  his  motorcar  into  an  open  switch,  evi- 
dence held  sufficient  to  support  the  Jury's  find- 
ing that  defendant  was  negligent  In  leaving  the 
switch  open,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  951,  969,  970,  971;  Dec. 
Dig.  «=.276(8),  278(18).] 

7.  Tbiai,  «=a361(2)— Spboial  Issues— Ibsdes 
Not  Scbhitted — Statxtte. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1985,  requiring  the  court  to  submit  all  the 
issues  made  by  the  pleading,  but  providing  that 
failure  to  submit  any  issue  shall  not  require  re- 
versal of  a  judgment  unless  its  submission  was 
requested  in  writing  by  the  party  complaining 
of  the  Judgment,  and  uat  upon  appeal  or  writ 
of  error  an  issue  not  submitted  and  not  request- 
ed shall  be  deemed  as  found  by  the  court  in  such 
manner  as  to  support  the  Judgment  if  there  is 
evidence  to  sustain  such  a  finding,  a  judgment 
for  plaintiff  on  special  issues,  which  did  not  in- 
dude  assumption  of  risk,  is  not  improper,  where 
no  issue  on  assumption  of  risk  was  submitted 
by  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  837;   Dec.  Dig.  <8=>351(2).] 

8.  Evidence  4=»632  —  Exfebt  Testiuont  — 
exaooek/ltion  of  injuries. 

In  an  action  for  personal  injuries,  testimony 
by  a  physician  that  it  was  recognized  among  the 
medical  profession  and  in  the  books  that  there 
was  such  a  thing  as  exaggeration  of  injuries,  es- 
pecially where  they  occurred  as  the  result  of 
accidents  on  railroads,  in  no  way  tended  to 
prove  that  plaintiff  had  exaggerated  his  injuries, 
and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  2340:  Dec.  Dig.  «=»532;  Dam- 
ages, Cent  Dig.  g  483.] 

9.  Tbiai,  <s=>260(l)  —  Requested  Chabqes  — 
Repetition  of  Given  Charge. 

There  is  no  error  in  refusing  requested 
charges  when  the  issues  were  sufficiently  covered 
by  the  charge  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  651;  Dec.  Dig.  (8=260(1).] 

10.  Master  and  Servant  «=»296(1)  —  Inju- 
ries TO  Servants-Requested  Instructions 
— Contributory  NEOLiaENCE. 

In  an  action  under  Employers'  Liability  Act 
AprU  22,  1,908,  c.  149,  35  Stet.  65  (U.  S.  Comp. 
St.  1913,  |i  8667-8665),  where  special  issues 
were  submitted,  including  plaintiff's  contributo- 
ry negligence  and  the  amount  to  which  it  con- 
tributed to  his  injury  and  the  damages  thereby 
reduced,  it  was  not  error  to  refuse  a  requested 
charge  that  it  was  plaintiff's  duty  to  exercise 
ordinary  care  to  avoid  the  accident. 

[Ed.  Note. — ^For  other  cases,  sec  Master  and 
Servant  Cent  Dig.  {  1180;  Dec.  Dig.  <»=» 
296(1).] 

Appeal  from  District  Court,  Knox  County; 
Jo  A.' P.  Dickson,  Judge. 

Action  by  C.  A.  Flnke  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    AfDrmed. 


MsssKor  eUMT  cuw  •••  same  topio  and  KBY-MUMBBB  la  all  Kay-Numbered  DigeiiU  and  Indexes 


1144 


190  SOUTUWBSTBEN  RSiPOBTBB 


^ex. 


H.  S.  Garrett,  of  San  Angelo,  and  D.  3. 
Brookreson,  of  Benjamin,  for  appellant  W. 
M.  Moore,  of  Benjamin,  and  Ode  Speer,  of  Ft. 
Worth,  for  appellee. 

HARPEiR,  O.  J.  This  Is  an  appeal  from  a 
Judgment  In  faTor  of  plaintiff  (below)  for 
$3,000,  with  legal  Interest  from  date  thereof. 
For  cause  of  action  plaintiff  pleaded  that 
on  or  about  February  17,  1915,  while  acting 
as  roadmaster  for  defendant,  he  was  making 
his  usual  trip  over  the  road  in  a  motorcar 
furnished  by  defendant,  prosecuting  his  duties 
of  inspection,  and  while  In  the  exercise  of 
proper  care,  without  fault  upon  his  part, 
and  without  notice,  he  ran  Into  an  open 
switch,  his  car  was  derailed,  and  by  reason 
thereof  be  was  Injured;  that  the  switch 
being  open  and  disconnected  was  negligence 
upon  the  part  of  defendant  and  the  proximate 
cause  of  the  accident  and  Injury. 

Defendant  answered  that  it  was  engaged  In 
Interstate  commerce  at  the  time  of  the  ac- 
cident, and  that  plaintiff  was  an  employe  of 
the  defendant  in  such  commerce  within  the 
meaning  of  the  act  of  Oongress  of  April,  1908; 
that  it  was  plaintiff's  duty  to  see  that  the 
track  was  in  proper  condition,  including  the 
side  tracks  and  switches  In  Hamlin,  and  that 
switch  targets,  including  the  one  in  question, 
were  in  such  condition  that  they  could  be 
readily  seen  several  hundred  yards  away  by 
persons  approaching;  also  that  switches,  in- 
cluding the  one  in  question,  were  closed  when 
It  was  customary  or  necessary  that  same  be 
Closed ;  that  at  the  time  of  the  accident  the 
switch  target  in  question  was  in  flrst-class 
condition  so  that  it  could  have  been  seen  by 
plaintiff  with  ordinary  care  several  hundred 
yards  away  and  in  time  to  have  avoided  the 
accident;  if  it  was  not  in  such  condition,  this 
was  plaintiff's  fbult;  that  the  switch  in  ques- 
tion opened  upon  a  coal  and  water  track  up- 
on which  engines  went  to  obtain  coal  and 
water  for  use  in  hauling  trains  engaged  in 
interstate  commerce ;  that  at  and  prior  to 
the  accident  it  was  customary  where  engines 
went  oil  the  switch  track  for  coal  and  water 
to  leave  the  switch  open  until  their  return, 
with  which  custom  plaintiff  was,  or  should 
have  been  in  connection  with  bis  duties,  fully 
familiar;  that  at  the  particular  time  of  the 
accident  a  road  engine  hauling  freight  be- 
tween California  and  Kansas  had  gone  on 
the  switch  track  to  obtain  coal  and  water  for 
use  in  such  carriage ;  that  plaintifC  knew  or 
should  have  known  of  such  facts,  even  with- 
out being  apprised  thereof  by  the  switch 
target  itself ;  that,  notwithstanding  aU  these 
facts,  plaintiff  undertook  to  run  a  motorcar 
at  a  dangerously  rapid  rate  of  speed  north 
from  Hamlin  past  the  switch  track,  although 
he  well  knew,  or  with  ordinary  care  for  his 
own  safety  should  have  known,  and  In  accord- 
ance with  his  duty  as  an  employ^  should  have 
known,  that  the  switch  was  open  at  the  time ; 
that  in  addition  plalntUI  could  have  discover- 


ed the  open  switch  with  ordinary  care,  and  It 
was  bis  duty  to  do  so  under  the  rules  of  rail- 
roading and  in  accordance  with  his  duties,  in 
ample  time  to  have  stopped  the  motorcar, 
because  the  switch  target  clearly  disclosed,  in 
the  usual  manner,  that  the  switch  was  open; 
yet  plaintifl  ran  into  the  switch  in  gross 
violation  both  of  the  duty  be  owed  to  himself 
and  to  the  property  in  his  charge  and  of  the 
universally  accepted  rules  of  defendant  and 
principles  of  railroading;  that  therefore  the 
accident  and  injuries  resulted  solely  from  the 
risk  assumed  by  plaintiff  in  connection  with 
bis  employment,  and  especially  in  undertak- 
ing to  run  tbe  motorcar  over  the  track  at 
such  speed  under  the  conditions  then  existing. 
The  cause  was  submitted  by  special  issues. 
The  questions  submitted  and  the  answers 
thereto  are  as  follows: 

"No.  1.  Was  the  defendant,  acting  by  and 
through  its  servants  or  employes,  guilty  of  neg- 
ligence in  leaving  the  switch  opeo,  into  whidi 
the  plaintiff  ran?    Answer:    Tea. 

"No.  2.  If  you  have  answered  Issue  No.  1  in 
the  affirmative,  then  answer  the  following  issne: 
Was  such  negligence,  if  any  you  have  found,  up- 
on the  part  of  the  defendant,  the  proximate 
cause  of  the  accident  to  tbe  plaintiff?  Answer: 
Tea. 

"No.  3.  Was  the  plaintiff  injured  as  a  resolt 
of  the  accident  in  question?    Answer:   Yes. 

"No.  4.  Was  the  plaintiff  guilty  of  negligence 
in  running  into  the  switch,  under  the  dnrnm- 
stances  surrounding  the  plaintiff  at  the  time  of 
the  accident?    Answer:   Yea. 

"No.  6.  How  much  damage  has  the  plaintiff 
sustained,  if  any,  by  reason  of  the  accident  in 
question  and  the  InjnrieB  received,  if  any,  by 
him,  by  reason  of  said  accident,  if  any?  An- 
swer:  $8,000. 

"No.  6.  If  yon  have  answered  tbe  fourth  issa* 
in  the  affirmative,  then  answer  the  following  is- 
sue: Was  plaintiff's  negligence  the  sole  prox- 
imate caose  of  the  accident  and  the  injuries,  it 
any,  to  the  plaintiff?    Answer:   No. 

"No.  7.  If  you  have  found  in  answer  to  iasnea 
Nos.  4  and  6  that  plaintiff  was  guilty  of  neg^ 
ligence  in  running  into  the  open  switch,  and 
that  such  negligence,  if  any,  contributed  to 
cause  the  said  accident  and  injuries.  If  any,  oc- 
casioned plaintiff  by  reason  thereof,  then  answer 
the  following:  How  much  in  dollars  and  cents 
did  plaintiff's  contributory  negligence,  if  any, 
contribute  to  the  damage,  it  any,  sustained  by 
the  plaintiff?    Answer :   $J5,000. 

"No.  6a.  It  in  answer  to  Issue  No.  4  yon  have 
found  that  the  plaintiff  was  guUty  of  negligence 
in  running  into  the  said  open  switch,  then  state 
whether  such  negligence  contributed  to  the  acci- 
dent and  injuries,  it  any?    Answer:  Yes." 

Special  Issues  submitted  at  leqneat  of 
defendant: 

"1.  Was  it  the  custom  where  the  engines  went 
in  upon  the  side  track  tx>  get  coal  and  water  to 
leave  the  switch  open  until  the  engine  came  out? 
Answer:   Yes. 

"2.  If  yon  have  answered  the  above  question. 
No.  1,  in  the  affirmative,  then  say:  Did  plaintiff, 
C.  A.  Finke,  know  of  such  custom,  or  shoold 
he  have  known  of  such  custom  by  the  exerdse 
of  ordinary  care?    Answer:   Yes.'' 

Upon  which  Judgment  was  entered  for 
plaintiff. 

Appellant's  first,  second,  fourth,  flfth. 
sixth,  seventh,  and  eighth  assignments  urge 
that  under  the  undisputed  facts  and  the  find- 
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lugs  of  tbe  joiy  tbe  court  erred  In  refoalng 
to  Inatract  a  Tordlct  for  defoidant,  becaoae: 
(a)  Tbe  tmdlsputed  proof  Is  tliat  defendant 
railway  oomitaDy  and  plaintiff,  as  Ita  em- 
ployd  were  engaged  In  Interstate  conuueroe 
within  the  meaning  of  the  act  of  Congress 
as  pleaded;  (b)  that  there  is  no  pleading  or 
evidence  to  charge  or  show  that  the  injarles 
resulted  from  or  were  contributed  to  by  the 
violation  by  the  defendant  of  any  statnte 
enacted  concerning  safety  appUances  for  the 
protection  of  employte;  (<d  and  that  the  nn- 
dl^nted  proof  shows  that  the  plaintiff  as- 
somed  the  risk ;  and  (d)  that  It  was  because 
of  his  own  nei^gence  that  the  accident  and 
consequent  injuries  occurred;  (e)  that  there 
Is  no  eTldenoe  of  negligence  upon  the  part 
of  defendant. 

f1]  The  proof  is  ooaduslTe  that  the  de- 
fendant and  plaintiff,  as  its  enq>loy6,  were 
engaged  In  interstate  commerce,  and  there 
Is  no  evidence  to  the  contrary;  so  thl6  ques- 
tion was  not  required  to  be  submitted  to  the 
Jury.  Therefore,  the  Jury  having  found  that 
plaintiff  was  guUty  of  contributory  negli- 
gence, his  recovery  is  reduced  from  |8,000 
to  ^,000,  The  issue  of  contributory  negli- 
gence is  disposed  of.  Tbe  question  of  vio- 
lation of  statute  requiring  safety  appliances 
is  not  in  this  case  by  either  pleading  or 
proof. 

[2]  Since  the  questiwi  of  assumed  risk  as 
a  defense  was  not  submitted  to  the  jury  and 
not  requested  by  aH>ellant,  the  issue  will  by 
this  court  be  resolved  In  favor  of  or  in  sup- 
port of  the  Judgment,  If  there  Is  any  evi- 
dence to  support  such  a  finding  by  the  trial 
court 

[3]  But  appellant  urges  that  the  questions 
submitted  upon  its  request  submitted  the  is- 
sue, and  that  the  answers  thereto  consti- 
tute a  finding  for  the  defendant  The  effect 
of  tbe  questions  and  answers,  at  most  is  that 
tbe  defendant's  trainmen  had  adopted  the 
custom  of  leaving  the  switches  open  when 
they  ran  trains  upon  side  tracks  until  they 
came  back  <m  the  main  line,  and  that  plain- 
tiff knew  of  such  custom,  or  should  have 
known  of  it  by  the  exercise  <tf  drdlnary  care. 

Under  the  Texas  authority  relied  on  by  ap- 
pellant Railway  Ck>.  v.  Huyett  99  Tex.  630, 
92  S.  W.  454,  5  U  R.  A  (N.  8.)  669,  this 
would  not  be  equivalent  to  submission  of  the 
question  of  assumed  risk  arising  by  reason 
of  plaintiff's  knowledge  of  a  customary  do- 
ing of  a  negligent  act  It  must  go  further, 
be  a  submission  of  the  issue  and  a  finding 
by  the  jury  that  "the  doing  of  the  work"  in 
a  particular  way  had  become  "so  common 
and  habitual  that  the  employ^  should  know 
that  It  will  be  followed  on  the  particular  oc- 
casion," and  not  simply  tbat  he  should  have 
known  of  such  custom  by  the  exercise  of  or- 
dinary care.  But  under  the  rule  laid. down 
by  the  United  States  Supreme  Ckmrt  in  T. 
Se  P.  V.  Archibald,  170  D.  S.  66B,  18  Sup.  Ct 
777,  42  Ifc  Ed.  1188/  tbe  employ^  does  not 
snbject    himself    to   risks   arising   from   a 


knowledge  of  his  master's  methods  of  bnsi- 
neas  or  from  a  fkillnre  to  use  ordinary  care 
to  ascertain  such  methods.  T.  &  P.  Ry.  Oo. 
V.  Bberheart  91  Tex.  821,  43  S.  W.  610 ;  M., 
K.  &  T.  Ry.  Co.  V.  Orowder,  6S  S.  W.  380. 

[4]  The  employ^  assumes  the  risks  of  the 
dangers  which  are  normally  and  necessarily 
incident  to  the  occupation  and  of  such  oth- 
ers as  he  becomes  aware  of  and  appreciates, 
and  of  such  as  are  so  open  and  obvious  that 
an  ordinarily  prudent  person  under  the  cir- 
cumstances must  necessarily  have  observed 
and  appreciated.  But  he  does  not  assume 
the  risks  which  arise  out  of  the  failure  of 
the  employer  to  exerdse  due  care  with  re- 
spect to  providing  a  safe  place  of  work,  pro- 
vided be  does  not  know  of  such  failure,  or 
be  charged  with  knowledge  thereof. 

[6]  Appellant  urges  that  appellee,  by  the 
evidence,  is  brought  within  tbe  rule  that  the 
danger  of  running  into  an  open  switch  must 
have  been  known  to  Iiim,  and,  further,  that 
by  reason  of  the  custom  obtaining  at  this 
particular  switch  of  leaving  it  open,  the  fur- 
ther fact  that  the  switch  target  at  this  time 
Indicated  that  the  switch  was  open  made 
the  danger  of  running  into  it  so  open  and 
obvious  that  a  man  of  his  experience  must 
necessarily  have  been  so  charged  with  the 
knowledge  of  both  defects  and  dangers  as  to 
bring  him  within  tbe  rule  of  assumed  risk 
as  a  matter  of  law,  and  tbat  therefore  the 
court  should  have  instructed  a  verdict  for  it 

In  order  to  determine  whether  this  con- 
tention of  appellant  Is  sound,  it  seems  neces- 
sary to  quote  some  of  the  evidence  relied  on 
by  appellee  as  supporting  the  verdict  of  the 
Jury  In  his  favor: 

Plaintiff  testified: 

That  be  was  raadmaster  for  defendant  at  the 
time  of  his  accident,  and  was  in  the  active  dis- 
charge of  his  duties  as  such.  "Aa  roadmaster,  it 
was  my  duty  to  look  after  the  road,  its  switches 
and  side  tracks,  to  see  that  they  were  nroperly 
lined  up,  and  that  the  track  was  in  goqa  condi- 
tion. If  there  was  anything  the  matter  with  the 
■witches,  tracks,  or  side  tracks,  it  was  my  duty 
to  fix  it  up.  I  did  not  have  charge  of  opening 
the  switch.  Do  not  know  about  the  engines  get- 
ting water;  that  was  not  my  business.  I  had 
nothing  to  do  with  the  locomotives.  It  was  my 
bnsinesB  to  keep  up  with  the  trains  which  ran 
over  the  road  so  I  could  go  along  where  a  heavy 
train  had  run  over  the  road  and  see  whether  or 
not  the  heavy  engine  or  train  had  knocked  the 
track  out  of  line,  etc.,  but  I  did  not  know  about 
the  operation  of  the  traina  When  this  accident 
occurred  on  the  17th  day  of  February,  1915,  I 
was  making  a  trip  over  the  railroad  inspecting 
the  track.  I  had  my  eye  on  the  track  all  the 
time,  and  we  run  into  an  open  switch.  During 
my  26  or  80  years  of  railroad  business,  I  have 
been  section  foreman,  extra  gang  foreman,  and 
head  roadmaster.  I  am  acquainted  with  the 
usual  and  customary  practice  of  railroading  on 
the  Orient  Railroad  here  in  vogue  at  the  time  of 
the  injury.  I  will  state  that  the  main  line 
switches,  such  as  I  run  into  and  caused  this  ac- 
cident, are  supposed  to  be  closed  all  the  time. 
If  a  train  comes  into  a  place  where  there  is  a 
switch  the  brakeman  opens  that  switch.  I  will 
state  that,  if  a  train  comes  along  and  It  come* 
to  the  switch,  just  exactly  the  same  switch  in 
qaeetien  here,  the  one  Ijnm  toti^wants  to  on 
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that  switch,  runs  in  on  it,  runs  down  the  switch, 
if  it  is  gouiK  to  be  gone  for  15  or  20  or  30  min- 
utes, any  considerable  length  of  time  like  that, 
the  usual  and  customary  practice  with  reference 
to  leaving  the  switch  open  or  closed  is  that  it  is 
supposed  to  be  closed.  There  was  no  switchman 
at  or  near  this  switch  I  run  into  at  the  time 
of  the  accident.  The  train  crew  was  down  at 
the  roundhouse.  I  do  not  know  how  far  that  is, 
but  I  suppose  it  is  close  to  one-fourth  of  a  mile. 
I  had  been  roadmaster  two  years  when  this  acci- 
dent occurred.  I  was  in  charge  of  that  motorcar 
and  boss  of  it,  but  I  did  not  see  that  target, 
because  I  was  looking  at  the  track,  which  I  al- 
ways did,  in  front  of  me.  I  wasn't  looking 
ahead,  of  course.  I  had  no  idea  the  main  line 
switch  was  open  until  I  looked  up  and  went  into 
it.  Q.  You  knew  at  the  time  that  that  locomo- 
tive did  go  into  that  switch  track,  didn't  you? 
A.  Yes,  sir ;  but  they  always  shut  up.  It  is  not 
a  fact  that  main  line  switches  are  sometimes  left 
open  temporarily  where  there  is  going  to  be 
switching  done,  after  .you  get  away  from  the 
main  line  they  are  shut.  When  a  train  goes  in 
on  a  switch  and  Is  switching  and  intends  to 
come  right  back  out,  there  is  a  man  left  at  the 
target  to  watch  it  A  main  line  switch  is  not 
left  open  temporarily.  If  they  do  switching  in 
and  out,  there  is  always  a  man  at  the  target, 
if  they  do  that,  always  a  man  there  to  line  It  up 
for  them;  if  they  go  a  quarter  of  a  mile,  or 
anything  like  that,  they  generally  shut  them, 
supposed  to." 

As  stated  above,  we  conclude  that  the 
custom  of  leaving  the  switch  open  has  no 
bearing  upon  tbe  question  of  assumed  risk; 
so  we  then  are  confined  to  the  one  fact  ad- 
mitted, tbe  open  switch  as  indicated  by  the 
switch  target,  upon  which  the  defendant  can 
rely  In  support  ol  its  defense  that  the  danger 
was  so  open  and  obvious  that  an  ordinarily 
prudent  person  under  the  circumstances  must 
necessarily  have  observed  and  appreciated 
it  In  other  words,  Is  the  fact  that  the 
switch  target  (placed  there  for  the  purpose) 
was  In  good  condition  and  showed  that  the 
switch  was  open  and  his  failure  to  see  It 
alone  sufficient  to  charge  plaintiff  with  as- 
sumed risk  as  a  matter  of  law?  If  there  is 
evidence  that  plaintiff  knew  that  there  was 
an  engine  on  the  side  track  in  question, 
which  Is  doubtful,  he,  In  effect,  says  that  he 
had  no  reason  to  apprehend  that  those  who 
ran  such  engine  off  the  main  line  onto  the 
side  track  would  leave  it  open,  for  he  says 
.It  was  supposed  to  be  closed  all  the  time,  and 
be  also  says  that  he  did  not  know  that  It 
was  open,  and  the  fact  that  he  ran  Into  It 
conclusively  shows  that  he  did  not  know 
that  It  was  open.  So,  under  the  circumstanc- 
es as  he  relates  them,  he  was  Justified  In 
going  about  his  business  In  the  usual  way 
relying  upon  the  master's  other  employes  per- 
forming their  duty  to  close  the  switches  so 
as  to  leave  his  place  of  work,  tbe  main  track, 
safe  for  him  to  pass  over  It  So  we  cannot 
hold  that  the  mere  fact  that  the  switch  tar- 
get showed  the  open  switch  and  his  failure 
to  observe  It  charges  him  with  assumed  risk 
as  a  matter  of  law,  but  was  sufficient  to  raise 
a  Jury  question,  and,  if  not  submitted  to  the 
Jury,  to  be  determined  by  tbe  court 

The  circumstances  surrounding  the  <^en 
switch  and  plaintiff's  failure  to  observe  it  in 


the  performance  of  his  duties  seem  to  be  the 
only  facts  upon  which  to  base  a  charge  and 
the  finding  of  tbe  Jury  that  plaintiff  was 
guUt^r  of  negligence,  which  was  submitted 
and  found  in  favor  of  defendant,  and  the 
damages  reduced  accordingly. 

[6]  And  it  seems  equally  clear  that  tbe 
facts  and  circumstances  above  detailed  are 
sufildent  to  support  the  court's  charge  and 
the  finding  of  the  Jury  on  the  question  of 
defendant's  negligence  and  liability  to  plain- 
tiff for  his  accident  and  injuries. 

[7]  The  third  assignment  is  that  tbe  Judg- 
ment was  improper,  etc.,  because  rendered 
upon  verdict  of  a  Jury  which  does  not  dis- 
pose of  the  material  issues  in  the  case  as 
made  by  the  pleadings  and  testimony.  As 
stated  next  above,  this  case  was  submitted 
upon  special  issues  under  article  19S5,  Ver- 
non's Sayles'  Statutes,  which  reads: 

"The  special  verdict  must  find  the  facts  estab- 
lished by  the  evidence,  and  not  the  evidence  by 
which  they  are  established;  and  it  shall  be  the 
duty  of  the  court,  when  it  submits  a  case  to  the 
jury  upon  special  Issues,  to  submit  all  the  iasnes 
made  by  the  pleading.  But  the  failure  to  subniit 
any  issue  shall  not  be  deemed  a  ground  for  re- 
versal of  tbe  padgment,  upon  appeal  or  a  writ  of 
error,  unless  its  submission  has  been  requested  in 
writing  by  the  party  complaining  of  the  Judg- 
ment. Upon  appeal  or  writ  of  error,  an  issue 
not  submitted  and  not  requested  by  a  party  to 
the  cause,  shall  be  deemed  as  found  by  the  court 
in  such  manner  as  to  support  the  judgment: 
Provided,  there  be  evidence  to  sustain  such  a 
finding." 

The  issue  of  assumed  risk  was  not  submit- 
ted, nor  was  It  requested;  so,  having  con- 
cluded that  there  is  evidence  to  support  a 
finding  by  the  trial  court  (in  support  of  Its 
Judgment)  that  plaintiff  did  not  assume  the 
risk,  we  cannot  reverse  this  case  upon  the 
ground  urged  in  this  assignment,  and  the 
same  rule  applies  to  all  other  issues  not  sub- 
mitted, if  not  requested. 

[(]  Tbe  ninth  is  that  the  court  erred  In 
refusing  to  permit  counsel  to  Interrogate  a 
physician  upon  the  subject  as  to  whether  or 
not  he  did  not  know  and  that  it  Is  recog- 
nised among  the  medical  profession  and  in 
the  books  upoja  the  subject  that  there  is  such 
a  thing  as  exaggeration  of  injuries,  especially 
where  injuries  occurred  as  a  result  of  acci- 
dents on  railroads  or  in  connection  with  oth- 
er public  service  corporations. 

The  appellant  refers  us  to  no  bill  of  ex- 
ceptions which  shows  that  the  witness  would 
have  testified  as  appellant  Indicated.  But 
suppose  the  witness  would  have  so  testified, 
the  fact  that  a  witness  would  testify  that  it 
is  common  to  exaggerate  the  injuries  is  in 
no  way  proof  that  the  injuries  in  this  case 
have  been  exaggerated  by  the  plaintiff; 
so  the  court  did  not  err  In  sustaining  the  ob- 
jection to  the  testimony. 

[I]  The  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  and  sixteenth  assign  error  In  the 
charge  of  the  court  as  given  and  In  refusing 
charges  requested.  Tbe  issues  were  sufii- 
cietitly  covered  by  the  charge  clven  copied 
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[10]  The  sevente«th  Is  that  the  contt  er- 
red In  refnalng  special  charge  to  the  effect 
that  It  was  the  duty  of  plaintiff  to  exercise 
ordinary  care  to  avoid  the  accident,  and  It 
was  not  error  to  refuse  to  give  It 

The  dghteenth  to  the  twenty-fourth  as- 
signments complain  of  Tarloos  matters,  the 
charge  of  the  court,  the  findings  of  the  Jury 
in  answer  to  special  lasues  submitted,  etc 
After  due  consideration  of  each  and  ail,  there 
appears  to  be  no  reversible  error. 

WAIiTHAUi,  J.,  does  not  fully  concur  In 
that  portion  of  the  above  opinion  relative  to 
assumed  risk. 

Affirmed. 


BUKOHER  ft  CO.  v.  CANTER  et  al. 
(No.  7847.) 

(Ooort  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 
28,  19160 

1.  Bbokeks  i8=s>57(1)— Couvibsion— Pkbfobu- 
ancb  of  oontraot. 

Where  real  estate  agents  agreed  in  writing, 
in  consideration  of  a  commission  on  the  rents 
to  be  collected,  to  secure,  for  a  tenant  of  a  store- 
house, subtenants  of  part  of  the  premises  for 
the  full  term  of  6  years,  but  in  fact  secured  ten- 
ants only  for  a  period  of  4  years  and  11  months, 
they  could  not  recover  commission. 

PEd.  Note — For  other  cases,  see  Brokers,  Cent. 
IMg.  U  66,  67,  72 ;   Dec  Dig.  «=67(l).l 

2.  rsAUDS,  Statotb  of  «ss>181(1)— Modifioa- 

TION  BT  PABOI.. 

IJnder  the  statute  of  frauds  (Vernon's  SayW 
Ann.  a-r.  St.  1914,  art.  3965,  subd.  5)  as  to 
agreements  not  to  be  performed  within  one  year, 
such  agreement,  nmtemplatiiig  a  &-year  term, 
conld  not  be  modified  by  a  parol  agreement  to 
waive  full  6-year  leases  by  subtenants,  and  ac- 
cept leases  for  4  years  and  11  months,  since,  in 
the  absence  of  amUgnity  or  claims  of  equity, 
a  written  contract  within  the  statute  cannot  be 
modified  by  parol 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  283 ;   Dec.  Dig.  <8=»131(1).J 

Appeal  from  District  Court,  Dallas  County; 
Kenneth  Foree,  Jodgel 

Action  by  Burgher  ft  (3o.  against  A.  R. 
Canter  and  others'.  From  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Wjbod  &  Wood  and  J.  E.  Oilbert,  all  of 
Dallas,  for  appellants.  Muse  ft  Muse,  of 
Dallas,  for  appellees. 

RASBURY,  J.  On  October  23,  1914,  appel- 
lants and  appellees  entered  into  a  prelimi- 
nary agreement  In  writing  for  the  leasing  of 
a  lot  and  storehouse  thereon.  In  the  dty  of 
Dallas,  to  appellees,  for  which  appellants 
were  authorized  agents.  Appellees,  in  sub- 
stance, agreed  to  lease  the  lot  and  storehouse 
for  five  years  from  January  1,  1915,  paying 
therefor  |800  per  month,  and  to  furnish  se- 
curity for  such  payment  satisfactory  to  the 
owners,  and  to  ultimately  execute  a  formal 
lease,  such  as  were  then  commonly  in  use  in 
the  dty  of  Dallas. 


Appdiants,  for  VbB  owners,  agreed  to  iB»- 
cure  for  appellees  by  November  15,  1014, 
three  subtenants  for  as  many  subdivisions 
of  the  storehouse,  who  would  pay  an  average 
of  $400  per  month  therefor  for  the  term  of 
appellees'  lease;  any  improvements  necessary 
for  such  subtenants  to  be  made  by  appellees. 
AxipeUees  also  appointed  appellants  their 
agents  to  collect  the  rent  from  the  subten- 
ants, and  agfreed  to  pay  as  compensation 
for  such  services  3  per  cent  of  all  rentals 
so  collected. 

Subsequent  to  the  execution  of  the  fore- 
going preliminary  agreement  to  lease,  appel- 
lants sued  appellees;  alleging  in  substance 
a  compliance  on  their  part  with  the  agree- 
ment, and  a  repudiation  thereof  by  appellees', 
and  consequent  damage  to  them,  to  be  meas- 
ured by  the  total  amount  of  the  compensation 
which  they  would  have  received,  had  appel- 
lees not  repudiated  the  agreement,  or  the 
sum  of  $708. 

A  number  of  defenses  were  urged  by  ap- 
pellees, wMch  were  in  various  ways  met  by 
appellants,  none  of  which  it  will  be  necessary 
to  detail,  in  view  of  the  conclusion  we  have 
reached  in  the  case.  The  Issues  of  fact  rais- 
ed by  the  evidence  were  submitted  to  the 
Jury  upon  special  issues,  or  interrogatories, 
some  of  which  were  answered  and  some  not 
Appellants,  by  appropriate  motion,  sought 
to  have  the  result  declared  a  mistrial,  while 
appellees  by  like  motion  sought  Judgment 
in  their  behalf.  Appellees'  motion  was  sus- 
tained, and  Jiudgment  for  appellees  rendered. 

£1 , 2]  Appellants  present  assignments  chal- 
lenging the  court's  action  in  submitting  cer- 
tain special  Issues,  in  rendering  Judgment  on 
the  Jury's  flndtaigs,  and*  in  refusing  to  de- 
clare a  mistrial  upon  the  failure  of  the  Jury 
to  answer  several  material  interrogatories. 
We  have  concluded  that  the  Judgment  of  the 
court,  without  reference  to  tlie  appellants' 
assignments,  and  'without  reference  to  the 
failure  of  the  Jury  to  answer  some  of  the  is- 
sues, and  without  reference  to  the  grounds 
upon  which  the  court  based  its  Judgment  Is 
for  other  controlling  reasons  correct,  and  be- 
ing so,  should  be  afilrmed.  The  Jury  found,  in 
answer  to  special  issues  submitted  by  appel- 
lants that  appellees  were  to  have  possession  of 
the  storehouse  January  1,  1915,  and  that  ap- 
pellees accepted  the  provision  of  the  prelimi- 
nary agrreement  we  have  stated.  There  really 
was  no  necessity  for  submitting  such  issues 
to  the  Jury,  since  they  were  established  with- 
out dispute  by  the  contract,  and  arose  there- 
on as  matter  of  law.  In  any  event,  both  by 
the  finding  of  the  Jury  and  by  the  terms  of 
the  contract,  appellees  were  bound  to  accept, 
and  appellants  to  deliver,  possession  of  the 
storehouse  January  1,  1016.  It  was  then  as 
a  consequence  incumbent  upon  appellants 
to  secure  for  appellees  subtenants  for  the 
enumerated  subdivisions  of  the  storehouse 
for  a  term  of  6  years  beginning  January  1, 
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1S16.  Tills  by  tlie  undisputed  teBttmony  tbey 
did  not  do.  On  the  contrary,  assuming  tbat 
those  subtenants  which  the  testimony  of  ap- 
pellants tends  to  show  they  secured  were  in 
other  respects  in  compliance  with  the  pre- 
liminary agreement.  It  appears  that  all  sub- 
tenants secured  by  appellants  only  agreed 
to  lease  the  subdiylsions  of  the  storehouse 
for  a  period  of  4  years-  and  11  months  at 
$400  per  month,  which  was  not  a  compliance 
With  appellants'  covenant  that  they  would 
secure  tenants  who  would  pay  that  sum.  for 
the  full  term  of  6  years.  But  appellants,  by 
appropriate  pleading,  alleged  that  appellees 
waived  or  modified  that  proTislon  of  the 
preliminary  agreement,  and  agreed  to  accept 
all  subtenants  from  February  1,  1915,  due 
to  the  fact  that  it  would  require  about  30 
days  to  make  the  improvements  required  by 
the  subtenants.  The  Jury  found  that  it 
would  reqiuire  30  days  to  make  the  ImproTe- 
ments  required  by  the  subtenants.  They 
failed  to  answer  an  Interrogatory,  submitted 
by  appellants,  inquiring  whether  appellees 
agreed  to  accept  such  subtenants,  iM^lmiing 
February  1,  1915.  On  that  issue  the  only 
testimony  adduced  was  that  of  the  witness' 
Rupe,  who  on  direct  examination,  testified 
that  appellees,  in  the  presence  of  Weiss,  one 
of  the  proppsed  subtenants,  and  the  witness, 
agreed  that  as  soon  as  the  necessary  r^alrs 
were  made  Weiss  could  move  In  and  start  bis 
rent  February  1st  On  cross-examination 
the  witness  said  that  the  effect  of  the  state- 
ments of  appellees  was  tbat  the  tenants 
could  move  in  after  repairs  were  made  and 
start  their  rental  from  Febpuary  1st. 

We  would  be  Inclined  to  hold  that,  In  the 
absence  of  any  te^lmony  disclosing  an  ex- 
press consideration  for  such  modification  of 
the  contract,  the  probative  force  of  such  tes- 
timony was  Insufficient  to  support  a  finding 
that  the  lease  had  in  so  material  a  respect 
been  modified.  However,  it  1&  not  necessary  to 
base  our  holding  on  such  ground.  We  con- 
elnde,  conceding,  for  the  purpose  of  the  dls- 


cnssian,  the  agreement  to  modify,  ttiat  godi 
agreement,  being  in  parol.  Is  ineflectnal,  be- 
cause witliin  the  statute  oC  fraiods.  Where 
the  original  written  oontnict  Is  wltliln  the 
statute,  that  is,  one  raqnited  t^  socb  statute 
to  be  evidenced  or  proved  by  writing,  the 
current  of  authority  is  to  the  effect  that,  in 
the  absence  of  ambiguity,  or  consideratians 
or  claims  of  equity,  it  cannot  be  modified  by 
concurrent,  collateral,  or  subsequent  agree- 
ment resting  in  paroL  nie  foregoing  Is  near- 
ly the  language  of  an  eminent  author  on  the 
subject.  8  ElUiott,  Contracts,  7,  i  1862.  Our 
statute  declares  that  no  action  may  be  main- 
tained in  the  courts  of  the  state  "upon  any 
agreement  which  is  not  to  be  vertoTmeA 
within  the  space  of  one  year  from  the  mak- 
ing thereof,"  unless  the  promise  or  agree- 
ment, or  some  memorandum  thereof,  staali 
be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  Iiy  some  person  by 
him  thereunto  lawfully  antboriaed.  Venuxt'i 
Sayles'  Civ.  Stata  art  8966,  >nbd.  6.  The 
preliminary  agreement  for  leasing,  as  we 
have  stated,  contemplated  a  term  of  five 
years,  and  the  parol  agreement,  which  sougiit 
to  modify,  came  within  the  prohibition  of  the 
statute,  since  it  Bought  to  ingraft  npon  the 
original  agreement  a  material  change  over 
its  entire  life  of  five  years.  A  case  in  point 
is  Beard  t.  Gooch  A  Son,  82  Tex.  Civ.  App. 
69,  130  S.  W.  1022.  We  conclude,  then,  that 
appellants  having  covenanted  to  secure  far 
appellees  subtenants  for  the  full  term  of  the 
proposed  lease  who  would  pay  as  much  as 
$400  per  month,  and  having  failed  to  do  am 
and  the  alleged  jmrol  agreement  modifying 
same  being  ineffectual,  because  within  the 
statute  of  frauds,  all  other  questiona  become 
immaterial,  for  the  reason  that  appellants 
would  in  no  event  be  entitled  to  recover,  In 
the. absence  of  a  showing  that  they  had  se- 
cured the  subtenants  for  the  period  agreed 
upon. 
The  Judgment  Is  afflimed. 
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McKIBBm  ▼.  PIBBGE.    (No.  1065.) 

(Coart  of  Oirll  AppeaLs  of  Texas.    Amarillo. 

Dec  IS,  1916.    Behearing  Dmied  Jan. 

17,  1917.) 

1.  Damaoeb  «s323— Breach  or  Oonibact— 

CONSEQUKRTXAI.  DAMAGES. 

Where  one  party  has  defaulted  a  contract 
with  another  on  account  of  a  third  party's  d«- 
fanlt,  if  third  party  knew  of  circumstances 
creating  special  damages,  such  damages  are  re- 
coverable. 

UEid.  Note. — ^For  other  cases,  see  Damages, 
Gent.  Dig.  {{  58,  62 ;   Dec.  Dig.  «=s>23.] 

2.  LA.NULOKD  AWD  TENANT  «=s»116(4)— TENAN- 
CY FROM  Montr  to  Month— TsRiaNATioN. 

Where  tenant  paid  rent  monthly  in  advance, 
agreeing  to  surrender  premises  on  demand,  this 
waa  a  periodic  monthly  tenancy,  and  landlord 
could  not  d«nand  premises  until  expiration  of 
the  month. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  395,  400 ;  Dec.  Dig.  <&=> 
116(4).} 

3.  Dauaoes  «=>22, 23— Bbbaoh  or  Cohtkaot— 
"Direct  Damagk8"— "CoNSEQTntMTiAi.  Dam- 

AQBS." 

Damages  which  natarally  follow  the  breach 
of  the  contract,  when  the  defaulting  party  is 
without  notice  of  conditions  making  special  lia- 
bility, are  direct  damages,  while  damages  which 
follow  on  account  of  special  conditions,  known  to 
defaulting  party  when  contract  is  made,  increas- 
ing the  liabilit?,  are  consequential  damages. 

[Sd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  58-63 ;   Dec.  Dig.  <S=>22,  23. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Direct  Damages ;  Con- 
sequential Damages.] 

4.  Daicaqks    «=>23— CoifBBQUBHTiAii— NonoB 
-Protest. 

Where  party  has  i;otice  of  special  conditions 
producing  increase  of  liability  and  makes  con- 
tract, protesting  lie  will  not  be  liable  for  such 
damages,  the  other  party  not  consenting  thereto, 
he  wUI  be  bound  to  such  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S8  68,  62 ;  Dec.  Dig.  «=>2S.] 
6.  Dailaoxs  «=b23  —  CoNBEQTTBNTiAi,  —  Con- 
tract BEfERRiNQ  TO— Notice  Unnecesbabt. 
Where  agreement  is  made  with  reference  to 
special  conditions  producing  increased  liability, 
notice  of  such  conditions  is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  58,  62 ;    Dec.  Dig.  «=»23.] 

6.  Landlord    and    Tenant    €is>144— Aobeb- 
iiENT   to   Subbender— Notice  ox   Spbgiai, 
Liabilitt. 
Where  tenant  had  notice  of  landlord's  pen- 
alising contract  with  future  tenant  and  agreed 
to  vacate^,  his  attempted  repudiation  of  the  in- 
creased liability  will  not  excuse  him. 

[Eld.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  }§  458,  459,  601;  Dec.  Dig. 
<ts»144.} 

Appeal  from  District  Couit,  Wilbarger 
County;   3.  A.  Nabers,  Judge. 

Suit  by  Hall  Pierce  against  H.  F.  Mc- 
Klbbin.  Judgmrait  for  plaintiff,  and  defend- 
ant api)eala    Affirmed. 

J.  Shirley  Cook  and  J.  E.  Doran,  botb  of 
Temon,  for  appellant  Berry,  Stokes  &  Mor- 
gan, of  Veinon,  for  appellee. 

HBINDBICKS,  J.  Hall  Pierce  sned  H.  F. 
McElbbin  to  recover  damages  for  the  breach 


of  an  alleged  contract  to  deliver  possession 
of  a  certain  building  In  the  town  of  Vernon, 
and  upon  the  submission  of  special  issues, 
and  findings  by  the  Jury,  In  response  there- 
to, a  jndgmenti  was  rendered  in  favor  of 
Pierce,  the  landlord,  against  McKlbbin,  the 
tenant 

T.  h.  Pierce,  -thei  father  of  Hall  Pierce, 
formerly  owned  the  particular  brick  building 
occupied  by  McKlbbin;  he  leased  the  same 
to  defendant  McKlbbin,  for  a  term  of  two 
years,  beginning  the  Ist  day  of  May,  1010, 
expiring  the  Ist  day  of  May,  1912;  McKlb- 
bin to  pay  $600  a  year  rent,  payable  In  in- 
stallments of  $50  per  month.  At  the  end 
of  the  two  years'  term  McKlbbin  held  the 
premises  under  T.  L.  Pierce,  under  a  month- 
ly tenancy ;  the  rent  at  the  beginning  of  this 
tenancy  having  been  raised  to  $60  per  month. 

On  March.  19,  1913,  T.  L.  Pierce  conveyed 
the  premises  to  his  son.  Hall  Pierce,  the 
plaintiff  herein ;  the  periodic  monthly  tenan- 
cy continued  as  before,  at  the  same  rental 
of  $60  per  month. 

It  Is  claimed  by  the  plaintiff.  Hall  Pierce, 
that  about>  the  20th  day  of  April,  1015,  while 
defendant  waa  holding  the  premises  by  the 
month  as  aforesaid,  that  he  notified  McEib- 
btn,  the  tenant,  through  his  agent,  T.  L. 
Pierce,  that  he  could  not  continue  to  use  and 
occupy  the  premises  longer  than  the  Ist  day 
of  May,  1915,  unless  he  (McKlbbin)  "would 
enter  into  a  written  contract  for  a  definite 
time;  that  McKlbbin  refused  to  enter  into 
such  a  contract,  and  agreed  that  plaintiff 
should  have  possession  thereof  at  any  time 
he  might  demand  it  after  that  time." 

T.  L.  Pierce  continued  to  act  as  the  author- 
ized agent  of  his  son.  Hall  iPlerce,  the  plain- 
tiff herein,  and  the  claim  is  further  made 
that  on  the  17th  day  of  September,  1915, 
defendant  McKlbbin,  was  notified  that  plain- 
tiff desired  possession  of  said  premises  on  the 
1st  day  of  October,  1915,  and  demanded  pos- 
session on  that  date;  that  defendant  then 
requested  plaintiff  to  permit  him  to  continue 
the  possession  until  October  16,  1915;  that 
defendant  was  then  Informed  that  plaintiff 
had  an  opportunity  of  leasing  the  premises 
If  he  could  give  possession  on  the  Ist  day 
of  October,  1915,  but  that  if  he  could  prevail 
upon  Trevathan,  the  new  tenant,  to  wait  until 
the  15th  of  October  he  would  comply  with 
the  defendant's  request;  that  IVevathaa 
agreed  to  wait,  and  plaintiff  then  agreed  vrlth 
the  defendant  for  the  latter  to  hold  possession 
until  the  15th  of  October,  with  the  distinct 
understanding  that  the  possession  of  said 
premises  would  be  delivered  not  later  than 
that  date,  and,  rfelylng  upon  defendant's 
promises,  he  (the  plaintiff)  entered  Into  a 
contract  with  Trevathan,  leasing  the  build- 
ing to  him  for  one  year,  agreeing  to  give 
Trevathan  possession  on  October  15th,  and  to 
pay  him  $10  per  day,  as  liquidated  damages, 
for  eacli   day  after!  October   16th  that  he 
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might  fall  to  deliver  such  possession;  that 
defendant  had  notice  of  the  terms  of  the 
Trerathan  contract  when  he  promised  to  sur- 
render the  premises. 

The  Jury  found,  besides  other  facts,  that 
McKibbln  was  renting  the  store  building 
from  Pierce  by  the  month,  and  that  McKib- 
bln informed  Pierce  that  he' would  vacate  the 
building  by  the  I5th  of  October,  1915;  also 
found  that  $650  would  "compensate  plaintiff 
for  any  reasonable  necessary  loss  •  •  • 
by  not  having  possession  of  the  building 
•  •  *  on  the  15th  of  October,  1915"; 
and  further  found  that  the  amount  ($650) 
"would  compensate  plaintiff  for  any  reasona- 
'ble  necessary  loss  •  •  •  by  not  having 
possession  of  the  building  delivered  on  the 
1st  day  of  November,  1915." 

In  answer  to  a  special  issue  requested  by 
plaintiff,  the  Jury  additionally  found  that  Mc- 
Kibbln was  "holding  the  building  at  will." 

[1]  The  amount  found  by  the  Jury  as  rea- 
sonable compensation  for  plaintiff's  loss  is 
not  complained. of  by  appellant.  It  probably 
could  not  be  questioned  but  that,  where  one 
party  has  defaulted  with  another  on  account 
of  a  third  party's  default  with  him,  if  there 
is  proof  of  knowledge  to  the  third  party  at 
the  time  of  his  contract  of  special  circum- 
stances wliich  make  different  damages,  other 
than  those  ordinarily  implied  by  the  con- 
tract, the  natural  and  probable  effect  of  the 
breach,  such  damages,  as  consequential  dam- 
ages, are  recoverable,  whether  liquidated  or 
otherwise.  Northwestern  'Steam  Boiler  & 
Mfg.  Co.  r.  Oreab  Lakes  Engineering  Co., 
181  Fed.  39,  104  C.  C.  A.  62 ;  Iowa  Mfg.  Co. 
V.  Sturtevant  Mfg.  Co.,  1C2  Fed.  4fi0,  89  0. 
C.  A.  346,  18  L.  R.  A.  (N.  S.)  575 ;  Halstead 
Lumber  Co.  v.  Sutton,  46  Kan.  192,  26  Pac. 
444 ;  Feland  v.  Berry,  130  Ky.  328,  118  S.  W. 
425;  Meyer  v.  Haven,  70  App.  Dlv.  629,  75 
N.  Y.  Supp.  261;  Sutton  v.  Wanamaker,  95 
N.  T.  Supp.  525 ;  Illinois  C.  R.  Co.  v.  South- 
em  Scathing  &  Cabinet  Co.,  104  Tenn.  568,  68 
S.  "W.  303,  50  L.  R.  A.  729,  78  Am.  St.  Rep.  933 ; 
O.  H.  Perry  Tie  &  Lumber  Co.  v.  Reynolds,  100 
Va.  264,  40  S.  E.  919 ;  Modem  Steel  Constrac- 
tion  Co.  V.  English  Constmctlon  Co.,  129  Wis. 
31,  108  N.  W.  70;  Shurter  v.  Butler,  43  Tex. 
Civ.  App.  353,  94  S.  W.  1084. 

The  last  case  cited  (Shurter  ▼.  Butler,  su- 
pra, 43  Tex.  Civ.  App.  353,  94  S.  W.  1084) 
was  one  where  a  subcontractor  delayed  fur- 
nishing brick  to  a  principal  contractor;  the 
latter  having  been  required  to  pay  liquidated 
damages  to  a  city  because  of  a  failure  to 
complete  a  sewer  within  a  certain  time.  It 
appeared  that  the  subcontractor  knew  when 
his  contract  was  made  that  the  work  had  to 
be  completed  within  a  certain  time,  and  that 
the  completion  of  the  sewer  depended  upon 
Ills  furnishing  the  brick  promptly. 

The  other  cases  cited  apply  the  same  prin- 
ciple, and  involve  a  similar  state  of  facts,  ex- 
cept that  in  some  of  them  the  augmented 
damages,  arising  out  of  the  special  course  of 


circumstances,  were  not  measured  hy  a  od- 
lateral  contract  for  a  liquidated  amount. 

[2]  A  repeated  consideration  and  analysis 
at  the  facts  as  to  the  character  of  the  con- 
tract of  tenancy  discloses,  we  think,  this 
condition:  When  the  two-year  term  was 
ended  there  was  a  tenancy  from  month  to 
month,  the  rent  payable  monthly  in  advance. 
Assuming  that  Pierce's  theory  is  supported 
by  the  record,  that  in  April,  1915,  on  acconnt 
of  McEibbin's  refusal  to  enter  into  a  written 
contract,  it  was  then  agreed  that  McKibbic 
would  surrender  and  Pierce  could  receive  the 
building  on  demand;  however,  the  record 
further  shows  that  thereafter,  to  October  1. 
1915,  McKibbin  continued  to  pay  the  rent 
monthly  in  advance  as  before.  We  think  the 
tenancy  was  then  reconverted  into  a  periodic 
monthly  tenancy.  During  the  period  from 
April,  1916,  to  (>ctober,  of  the  same  year,  on 
account  of  the  rent  having  been  paid  In  ad- 
vance by  McKibbin,  Pierce  could  not  call  for 
the  building  at  any  Intervening  period  in  tLe 
month  for  the  purpose  of  repossessing  the 
same  on  demand — this  could  not  occur  until 
the  expiration  of  the  monthly  period.  Chan- 
cellor Walaworth  of  New  York,  quoting  the 
syllabus,  which  reflects  the  (pinion,  held: 

"Where  a  party  enters  into  the  possession  of 
premlaes  under  an  agreement  to  accept  a  lease 
for  twenty  months,  and  subsequently  pefnses 
to  accept  the  lease,  he  becomes  by  such  refusal  a 
tenant  at  will,  or  by  sufferance,  and  may  be 
ejected  immediately.  But  if  the  landlord  sab- 
seguently  accepts  rent  from  the  tenant  montfal;, 
according  to  the  original  agreement,  a  temancr 
from  month  to  month  is  created,  commencing 
from  the  time  of  entry."  Anderson  v.  Prindle, 
23  Wend.  (N.  Y.)  616. 

While  the  facts  are  not  the  same,  we  think, 
though,  the  principle  is  applicable^  Hence 
when  McKibbin  paid  and  Pierce  recdved  the 
monthly  rents,  in  so  far  as  the  demand  and 
the  right  of  re-entry  by  the  landlord  are 
concerned,  they  would  be  measured  by  the 
law  as  applied  to  the  contract,  and  necessa- 
rily re-entry  would  have  to  await  its  termina- 
tion. 

As  to  the  question  of  alleged  contract,  wltt 
reference  to  the  agreement  to  surrender  the 
building  on  the  15th  of  October,  1915,  we  In- 
terpret the  record  as  disclosing  this  condi- 
tion: On  the  17th  day  of  September,  1915, 
Morgan,  the  agent  of  Pierce,  was  sent  by  the 
latter  to  McKibbin  to  ascertain  when  Mc- 
Kibbin would  surrender  the  premises.  Pierce 
and  one  Trevathan  had  been,  on  the  same 
day,  previously  negotiating  for  a  lease,  and 
the  latter,  on  account  of  the  fall  trade,  and 
the  diaracter  of  his  business,  desired  the 
lease  to  begin  on  the  1st  of  October.  Morgan, 
on  his  mission,  informed  McKibbin  of  that 
fact,  but  the  latter  was  apprehensive  that  he 
could  not  surrender  the  building  tliat  early, 
but  stated  to  Morgan  that  he  would  get  out 
the  16th  of  October,  and  to  so  notify  the 
other  parties,  which  statement  Morgan  re- 
ported to  Pierce  and  Trevathan.  Pierce  tlien 
made  tlie  contract  with  Trevathan,  leasing 
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blm  tbe  building,  also  agreetng  to  pay  blm 

the  Bom  of  $10  per  day  as  liquidated  dam- 
ages for  every  day  be  was  In  default  In  not 
delirerlng  the  premises.  Morgan  then  re- 
ported to  McKibbln  In  effect  that  Fierce 
would  accept  the  former's  offer  to  surrender 
the  premises  on  the  16tb  of  October,  191&; 
also  informing  him  at  that  time  of  the  other 
contract  between  I>lerce  and  Trevatban. 
Morgan  testified  that  he  Informed  McEClb- 
bln— 

"that  Pierce  told  me  to  tell  him  he  would  bold 
him  [McEibbin]  for  the  $10  per  day  if  he  did 
not  get  out  of  there  by  the  16th ;  be  said  that 
he  would  not  get  under  Mr.  Pierce's  contract  for 
damages,  but  that  he  would  back  up  his  own 
contract,  and  that  he  would  get  out  by  the  16tb." 

Afterwards  Trevatban  wrote  to  Pierce  that 
be  wanted  to  be  sure  that  he  would  get  the 
building  on  the  date  mentioned.  Before  the 
15th  of  October  Morgan  again  went  to  Mc- 
Kibbln, testifying  as  to  this  visit  as  follows: 

"I  went  in  and  asked  McKibbin  whether  he 
would  get  out  or  not,  and  told  him  about  Tre- 
vathan  making  this  further  inquiry;  I  told  him 
Trevatban  was  worried  about  it,  and  that  Pierce 
was  worried  about  it  and  bad  sent  me  over  there. 
He  said  he  did  not  know  whether  he  would  get 
out  or  not;  wanted  to  know  why  Trevatban 
could  not  run  on  down  at  Wichita  and  wait  un- 
til he  (McKibbin)  could  get  into  this  other  build- 
ing. I  told  bim  all  Pierce  wanted  was  to  satisfy 
Trevatban,  and  he  said  be  was  going  down  to 
Wichita  on  some  other  business  In  a  few  days 
and  woDid  see  Trevatban  about  getting  him  to 
wait." 

When  McKibbin,  on  the  first  visit  to  Mor- 
gan, stated  that  he  would  deliver  the  building 
to  Pierce  on  the  15th  of  October,  it  was  not 
stated  to  McKibbin,  nor  contemplated  by  him, 
that  there  was  any  expectation  of  a  penalty 
contract  to  be  entered  into  between  Pierce 
and  Trevatban,  as  to  the  lease  of  the  build- 
ing. Such  a  special  drcumstance,  affecting 
the  measure  of  damages,  cannot  be  imputed 
to  HcKlbbln  at  that  particular  time. 

Was  there  a  contract  between  McKibbin 
and  Pierce,  obligating  the  former  to  deliver 
the  premises  to  the  latter  on  the  15th  of 
October,  1915?  If  there  was  a  contract, 
could  McKibbin  prevent  his  liability,  which 
would  ordinarily  be  produced  by  a  knowl- 
edge of  the  special  conditions,  on  account  of 
his  statement  that  he  refused  to  get  un- 
der Pierce's  contract  with  Trevatban?  We 
consider  the  two  questions  as  merging  into 
each  other  in  this  solution. 

Associate  Justice  Denman  said: 

"The  rule  seems  to  be  settled  that  plaintiff, 
in  order  to  recover  special  damages  for  breach  of 
a  contract,  must  show  that  at  the  date  of  the 
contract  defendant  had  notice  of  the  special  con- 
ditions rendering  such  damages  the  natural  and 
probable  result  of  such  breach,  under  clrcum- 
Btances  riiowing  that  the  contract  was  to  some 
extent  based  upon  or  made  with  reference  to 
such  conditions."  M.,  K.  &.  T.  Ry.  Co.  v.  Bel- 
cher, 89  Tex.  429,  4S0,  36  S.  W.  6,  7. 

The  appellant  predicates  his  denial  of  lia- 
bility upon  the  theory  that  no  contract  was 
made;  neither  conld  the  special  damages  be 
recovered  as  a  result  thereof  if  one  were 
made,  because  tbe  same  were  excluded  by 


McKibbin  when  he  made  the  statement  that 
be  refused  to  "get  under"  Pierce's  contract 
with  Trevatban. 

We  do  not  understand  that  any  court  has 
ever  held,  possibly  with  one  exception,  that 
tbe  parties  have  In  reality  contracted  for  the 
special  damages  as  a  result  of  the  breach 
where  the  special  conditions  have  been  mere- 
ly Imputed  to  the  defaulting  party  when  he 
made  the  contract;  we  think  the  philosophy 
of  the  rule  is  that  tbe  law  makes  the  notice 
a  basis,  or  a  precedent  condition,  to  the  en- 
larged liability. 

It  Is  true  we  find  expressions,  and  they  are 
no  doubt  correct,  when  properly  conceived, 
that  the  contract  must  be  to  some  extent  bas- 
ed upon  the  special  drcumstances,  or  made 
with  reference  thereto.  "Tills  appears  from 
the  language  of  the  courts  In  many  cases 
where  the  subject  Is  discussed."  Sedgwick 
on  Damages,  vol.  1,  |  169. 

The  same  author  says,  while  this  assertion 
Is  made,  It  is  also  the  rule  that  the  notice 
of  special  conditions  need  not  be  a  part  of 
the  contract  Sedgwick,  vol.  1,  |  160.  This 
author  says  that  Justice  Blackburn,  In  Horn 
V.  Midland  Railway  (an  English  case)  L.  R.  8 
0.  P.  131,  "said  that  In  his  opinion  notice  did 
not  change  the  rule  of  damages  unless  It 
were  such  as  to  create  a  special  contract" 

Sedgwick's  criticism  of  this  doctrine  at- 
tempted to  be  announced  seems  convincing. 
"It  Is  to  be  observed  that  if  this  opinion  Is 
sound,  It  does  away  at  once  with  the  whole 
doctrine  of  notice.  For  If  tbe  notice  of  spe- 
cial drcumstances  is  Incorporated  Into  the 
contract,  that  la.  If  the  contract  provides 
against  the  special  loss,  tbe  loss.  If  It  hap- 
pens, Is  not  a  consequential,  but  is  a  direct, 
result  of  a  breach  of  the  contract,  and,  as 
such,  Is,  of  course,  recoverable.  The  opin- 
ion of  Lord  Blackburn  has  not  been  support- 
ed by  any  decided  case,  and  the  weight  of 
authority  is  against  it."    Id.  f  160. 

tS]  We  will  use  the  terms  "direct"  and 
"consequential,"  as  applied  to  damages, 
whether  wholly  appropriate  or  not.  Dam- 
ages which  naturally  follow  from  the  breach 
of  a  contract,  when  the  defaulting  party  is 
without  notice  of  any  special  conditions 
that  would  increase  the  measure  of  liability, 
are  "direct";  damages  which  follow  on  ac- 
count of  knowledge  of  special  conditions,  im- 
puted to  the  defaulting  party  when  the  con- 
tract was  made,  and  increasing  the  standard 
of  liability,  are  "consequentlaL" 

In  the  case  of  direct  damages  the  law  nec- 
essarily Imposes  tbe  measure  whether  or  not 
the  defaulting  party  possessed  any  knowl- 
edge whatever  of  the  Implied  and  natural 
consequences  of  the  breach,  or  of  the  amount 
the  other  party  would  suffer  on  account  of 
such  breach.  We  also  find  many  cases  where, 
If  the  knowledge  Is  complete  of  the  special 
conditions  and  course  of  circumstances,  the 
amount  of  the  loss  is  not  necessary  to  be 
known  In  order  to  charge  the  defaulting  par- 
ty with  tbe  consequential  dama 
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woald  contlnae  to  fix  the  measure,  and  the 
liability,  based  upon  the  knowledge  of  the 
special  conditions;  the  defaulting  party 
would  not  have  to  actually  contemplate  the 
amount  of  damages  which  would  ensue  if 
they  follow  as  a  cMisequence  of  the  special 
conditions.  We  assume  that,  if  a  party  were 
to  actually  make  a  contract  upon  a  considera- 
tion, but  before  making  the  same  merely 
states  to  the  other  contracting  party  that  he 
would  not  In  the  event  of  default  be  bound 
by  any  direct  damages,  which  the  law  would 
Impose  on  account  of  the  breach  (contradis- 
tinguished from  a  contract  where  upon  no- 
tice of  8|>eclal  conditions  consequential  dam- 
ages would  ensue)  If  not  accepted  by  the 
other  as  a  part  of  the  contract  actnally  made, 
the  law  would  continue  to  Impose  direct  dam- 
ages as  the  result  of  a  breach.  We  think 
probably  that  the  language  used  in  the  opin- 
ions and  by  law-writers  that  a  contract  must 
to  some  extent  be  based  upon  the  special 
drcumstances,  or  made  with  reference  there- 
to, it  is  meant  that  knowledge  or  notice 
when  imposed  In  the  course  of  dealing  as  a 
preliminary  to  the  execution  of  the  contract 
Is  merely  the  predicate  upon  which  the  con- 
sequential damages  would  follow;  otherwise 
parties  could  make  such  a  statement  and  con- 
tlnne  to  make  contracts  and  claim  that  the 
same  were  not  made  with  reference  to  the 
special  conditions,  and  exclude  damages 
which  the  law  Imposes. 

[4,  6]  The  law,  U  the  partf  had  the  notice. 
Impresses  the  rule,  and  the  party  cannot  ex- 
clude the  rule  by  his  mere  statement  that  he 
will  not  be  bound  if  he  continues  in  making 
the  contract  If  the  parties  contract  around 
the  special  circumstances,  as  Sedgwick  well 
says,  the  question  of  notice  Is  not  an  element 
which  produce  the  damages;  the  agreement, 
expressly  contracting  with  reference  to  the 
special  conditions,  would  do  away  with  the 
element  of  notice  as  a  legal  principle.  If 
such  special  damages,  dependent  upon  notice, 
were  really  a  part  of  the  contract  in  a  con- 
tractual sense,  as  argued  by  appellant,  we 
would  ordinarily  be  met  In  cases  of  this  char- 
acter with  the  opposition  rule,  In  attempting 
to  prove  the  damage,  that  the  same  adds  to 
a  written  contract  and  should  be  excluded. 

"A  verbal  notice  has  been  allowed  to 
change  the  rule  of  damages,  although  the 
contract  was  in  writing."  Sedgwick  on  Dam- 
ages (9th  EM.)  vol.  1,  S  160.  Hence  If  a  par- 
ty about  to  enter  into  a  contract  has  notice 
communicated  to  him  by  the  other  party  of 
special  conditions  producing  an  increased 
liability,  and  actually  thereafter  makes  the 
contract,  though  protesting  that  he  will  not 
be  liable  for  such  Increased  damages,  if  the 
other  party  does  not  agree  that  such  damages 
will  be  excluded,  we  tliink  the  law,  as  a  mat- 
ter of  policy,  and  rule,  would  stamp  the  lia- 
bility as  a  result  of  the  contract,  though  the 
party  attempted  to  exclude  them.    His  pro- 


tection would  be  a  refuaol  to  make  tbe  con- 
tract 

[I]  At  first  we  were  concerned  with  the 
thought  that  when  Morgan  communicated  to 
McKlbbin  the  special  condltlonB  and  McKlb- 
bln  refused  to  be  bound  by  the  rule  of  dam- 
ages arising  on  account  of  the  special  condi- 
tions, that  the  minds  of  the  parties  did  not 
meet  because  McE:ibbin  refused  to  accept  as 
a  part  of  his  contract  any  special  llabiUty 
arising  therefrom;  Pierce,  through  Morgan, 
never  assented  to  the  protest;  the  record 
also  shows  that  after  the  facts  were  com- 
municated to  McKlbbUt  he  contlnaed  to 
make  the  promise  that  he  would  deliver  the 
building  on  the  15th  of  October,  1915,  and  it 
is  Inferable  that  thereafter  oa  account  of 
the  contract  having  been  made  he  went  to 
Wichita  Falls  for  the  purpose  of  getting 
Trevathan  to  wait  and  continue  his  business 
at  that  place;  There  Is  some  Inference  from 
the  testimony  of  Morgan  of  an  after  rec- 
ognition by  McKlbbin  that  he  made  a  con- 
tract If  the  doctrine  Is  in  reality  dependent 
upon  the  notice  properly  communicated,  as  a 
preliminary  condition  to  liability  ensuing 
from  the  contract,  and  is  not  dependent  upon 
the  fact  that  they  enter  Into  the  contract  in 
a  contractual  sense,  we  do  not  think  that 
an  attempted  repudiation  of  this  liability  to 
which  the  other  party  does  not  agree — of 
something  which  does  not  technically  enter 
into  the  contract— prevents  the  minds  of  the 
parties  meeting  upon  an  offer  and  accept- 
ance consummated  between  the  parties  upon 
a  valuable  consideration.  The  notice,  of 
itself,  continues  the  basis,  applied  to  which 
the  law  stamps  the  liability. 

We  think  the  question  considered  is  the 
controlling  one  in  the  case,  and  the  dis- 
cussion of  other  assignments  is  unnecessary. 

The  Judgment  of  the  trial  court  is  afOrmed. 


BUNTINO  STONB  HABDWABB  00..  Inc.. 
et  aL  T.  AliBXAfTDBB.    (No.  767S.) 

(C^ourt  of  Olvll  Appeals  of  Texas.    Dallaa   Jaa. 
8. 1917.) 

1.  Barkbuptot  «=»436— Dischabqs  —  Bub- 
nEN  Off  Pboof— Surr  to  ^njoih  'Eixxcunon. 

In  a  suit  to  enjoin  execution  on  a  Judgment 
which  plaintiff  claims  was  barred  by  his  dis- 
charge in  bankruptcy,  the  burden  is  on  plaintiff 
to  plead  and  prove  the  discharge^  and  tnat  the 
debt  involved  was  not  within  any  daoa  whidi 
the  Bankruptcy  Act  excepts  from  ttm  diadiaisc 
(Ed.  Note.— For  other  cases,  see  Bankmytcr, 
Cent  Dig.  II  824-839;    Dec.  Dig,  «s>435.] 

2.  Bankshptot        «=343e(S)  — DzacHAJi^— 

PlXAOIIfO. 

A  petition  to  restrain  ezecntion  ob  a  Jodg- 
ment  which  alleges  that  it  was  foonded  on  a 
promissory  nott  on  which,  plaintiff  was  indorser, 
that  the  note  was  duly  scheduled  in  the  bank- 
ruptcy proceedings,  and  was  a  provable  claim 
against  his  estate,  and  that  he  had  been  dis- 
charged is  sufficient  to  admit  proof  of  the  dis- 
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charge,  and  tbat  the  debt  vas  one  provable  in 
bankruptcy, 

[Ed.  Note.— For  other  caaea.  see  Bankruptcy, 
Gent  Dig.  M  842.  865;  Dec.  Dig.  «=>496(8).l 
8.  Bawkruptot    <8=s>48e(8)— Dmchabok— JUti- 

DSMCE— Debts  Babbkd  bt  Dibcharoe. 
Proof  that  the  judgment  the  enforcement  of 
which  plaintiff  aooght  to  restrain  wan  based  on 
a  note  indorsed  by  plaintiff  is  sufficient  to  show 
that  the  debt  was  barred  by  the  discharge  under 
Bankruptcy  Act  July-  1,  1808,  c.  641,  f  63(a), 
30  Stat.  562  (U.  S.  Oomp.  St  1918,  |  9647>,_  as 
one  founded  upon  a  contract  express  or  impued, 
not  one  excepted  from  the  discharge  by  section 
17  (section  9601)  as  one  for  liability  for  obtain- 
ing property  by  false  pretenses,  since  the  cred- 
itor by  proceeding  on  the  note  waived  any  right 
arising  in  tort  by  reason  of  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  M  842,  865;   Dec.  Dig.  «=>436C3).l 

Appeal  trom  District  Court,  Freestone 
County ;  A.  M.  Blackman,  Judge. 

Suit  by  Ernest  Alexander  against  the 
Bunting  Stone  Hardware  Company,  Incor- 
porated, and  others.  Judgment  for  plain- 
tur,  and  defendants  appeal.    Affirmed. 

D.  T.  Oartb^  of  CDeagae,  for  appellants. 
Boyd  &  Bell,  of  Teague,  for  appellee. 

BASBUBT,  J.  Appellee  sued  ai^Uants 
In  the  court  below  to  perpetually  enjoin  the 
sale  of  certain  lan.18  levied  uiran  by  appellant 
Geo.  W.  Burleson,  the  sheriff  of  Freestone 
county,  by  authority  of  an  execution  Issued 
in  a  Judgment  tn  favor  of  appellant  Bunting 
Stone  Hardware  Ck>nipany,  Incorporated,  and 
against  appellee.  I7p<m  bearing  the  relief 
sought  was  granted.  The  fkicts  forming  the 
basis  of  the  Judgment  as  shown  in  the  record 
are  these:  On  March  16,  1916,  appellee  filed 
In  the  District  Conrt  of  the  United  States 
for  tbe  Nortbem  District  of  Texas  a  volun- 
tary petition  for  adjudication  in  bankruptcy. 
Tbereafter,  on  April  6,  1916,  appellant  Bunt- 
ing Stone  Hardware  Company,  Incorporated, 
recovered  in  the  court  in  which  this  proceed- 
ing was  filed  a  final  judgment  against  appellee 
and  others  for  9621.60,  and  Interest.  The 
basis  of  said  judgment  was  the  promissory 
note  of  Teague  Gas  Stove  0>mpany,  a  trad- 
ing partnership  composed  of  appellee  and 
two  others,  and  which  note  appellee  and  the 
other  partners  Individually  Indorsed.  Said 
note  was  scheduled  by  appellee  In  the  bank- 
raptcy  proceeding,  and  the  appellant  Bunting 
Stone  Hardware  Company,  Incorporated, 
listed  therein  as  one  of  his  creditors.  On 
July  30,  1916,  appellee  was  by  said  District 
Court  of  the  United  States  discharged  from 
all  debts  and  claims  existing  against  him  on 
March  17,  1915,  and  by  the  acts  of  Congress 
relating  to  bankruptcy.  On  September  21, 
1915,  appellant  Bunting  Stone  Hardware 
Company,  Incorporated,  caused  execution  to 
issue  upon  its  judgment  against  appellee  and 
placed  same  In  the  hands  of  appellant  George 
W.  Burleson,  sheriff  of  Freestone  county, 
who  levied  same  upon  81  acres  of  land  In 
said  county,  acquired  by  appellee  subsequent 


to  his  discharge  in  bankruptcy,  and  advertis- 
ed same  to  be  sold  thereunder  Wvember  2, 
1915.  As  we  have  said,  the  district  judge. 
In  the  injunction  proceeding,  and  to  whom  all 
issues  of  fact  were  submitted,  perpetually 
enjoined  Burleson,  sheriff,  from  selling  said 
land,  and  the  Bunting  Stone  Hardware  Com- 
pany, Incorporated,  fDom  issuing  farther 
process  on  said  judgment  of  any  character 
against  appellee. 

[1,2]  The  sole  issue  presented  in  various 
ways  on  appeal  is  that  appellee  was  not 
entitled  to  injunctioD  for  the  reason  that  be 
failed  to  plead  and  prove  that  the  debt  evi- 
denced by  the  judgment  was  one  made  provtEi- 
ble  in  bankruptcy  by  the  acts  of  <3ongres8  re- 
lating thereto.  Appellee  being  plaintiff  in  the 
court  below,  the  burden  was  nix>n  him  to 
plead  and  prove  by  a  preponderance  of  the 
evidence,  as  that  term  is  generally  under- 
stood, that  which  would  release  him  from  the 
judgment  obtained  against  him  before  his 
discharge  in  bankruptcy.  In  tliat  respect  U 
was  necessary  for  him  to  plead  his  discharge 
and  that  the  debt  from  which  he  was  dis- 
charged and  which  was  asserted  against  him 
In  the  subsequent  proceeding  was  not  within 
any  of  the  classes  of  claims  which  the  act 
excepts  from  the  operation  of  the  dlscliarg& 
7  C.  J.  414,  J  733;  6  Cyc  405;  Imhoff  v. 
AVhlttle,  82  S.  W.  1056.  And  we  conclude  that 
appellee  did  in  such  respect  sufficiently  plead 
and  prove  the  necessary  facta  By  his  peti- 
tion shown  in  the  record  aiq;>ellee,  among 
other  foatters,  alleges  in  substance  that  the 
claim  or  judgment  sought  to  be  enforced 
against  him  was  founded  upon  a  promissory 
note  upon  which  he  was  Indorser,  and. that 
such  note  was  duly  scheduled  In  the  bank- 
ruptcy proceedings  as  a  debt  against  his  es- 
tate, and  that  said  debt  was  a  provable  claim 
against  his  estate,  and  that  he  had  been  dis- 
charged therefrom.  Obviously  such  allega- 
tions are  sufficient  to  admit  proof  of  his 
discharge  and  that  the  debt  was  one  provable 
In  bankruptcy. 

[3]  The  proof  offered  In  support  of  the  al- 
legations was  that  appellee,  H.  H.  Houston, 
and  A.  J.  Dobson  were  partners  under  the 
firm  name  of  Teague  Gas  Stove  Company, 
which  firm  on  X^bruary  10,  1914,  executed 
and  delivered  to  appellant  In  payment  of  a 
firm  debt  their  negotiable  promissory  note 
for  the  principal  sum  of  (737. 10,  due  nine 
months  from  date,  bearing  8  per  cent  per 
annum  Interest  and  reasonable  attorney's 
fees.  This  note  each  of  the  partners  indorsed 
IndlYldually.  The  judgment  sought  to  be  en- 
forced against  appellee  was  upon  said  note ; 
the  judgment  roll  so  i^eclting.  Such  facts  are, 
In  our  opinion,  sufficient  to  support  the  find- 
ing of  the  trial  court  that  appellant's  claim 
was  one  provable  in  bankruptcy  or  that  it 
was  not  one  of  the  debts  excepted  by  the  act 
from  the  operation  of  the  discharge.  Among 
the  debts  from  which  a  discharge  in  bank^ 
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ruptcy  will  release  fh.e  debtor  are  those  con- 
sUtntldg  a  fixed  liability,  as  evidenced  by 
Judgment  or  instrument  In  writing,  absolutely 
owing  at  time  of  adjudication,  etc.,  or  one 
founded  upon  an  open  account  or  upon  a 
contract,  express  or  Implied,  etc.,  or  one 
founded  upon  provable  claim  reduced  to 
Judgment  after  filing  petition  In  bankruptcy 
and  before  discharge.  Section  63  (a),  Bank- 
ruptcy Act  Tbose  debts  from  which  the 
bankrupt  is  not  released  as  applicable  to  the 
case  at  bar  are  liabilities  for  obtaining  prop- 
erty by  false  pretenses  or  false  representa- 
tions, etc.  Section  17,  Bankruptcy  Act  As 
we  have  said,  the  burden  was  upon  appellee 
to  show  that  the  debt  asserted  against  him 
(the  Judgment)  was  not  of  the  class  excepted 
by  section  17,  Just  recited.  This  he  did  by 
the  proof  we  have  detailed,  since  in  apply- 
ing section  17  to  "liabilities"  evidenced  by 
Judgments  or  instruments  in  writing  It  has 
been  ruled  that,  where  the  creditor  stands, 
either  In  the  proceeding  in  bankruptcy  or  in 
a  suit  in  the  state  court,  upon  the  contract 
as  originally  made,  he  waives  any  right  aris- 
ing thereon  in  tort,  and  the  claim  as  a  conse- 
quence becomes  one  provable  in  bankruptcy 
and  from  which  the  bankrupt  Is  released 
when  discharged.  Tindle  v.  BIrkett,  205  U. 
S.  183,  27  Sup.  Ct.  493,  51  L.  Ed.  782 ;  Ford 
V.  Blackahear  Mfg.  Co.,  140  Ga.  670,  79  S.  E. 
576.  Hence  in  the  case  at  bar.  If  in  truth 
facts  existed  which  when  proven  would  have 
brought  appellee's  note  within'  the  class  of 
dalms  excepted  from  the  operation  pf  the 
discharge,  appellant  waived  the  right  to  as- 
sert them  when  he  elected  to  stand  upon  the 
contract  or  note,  and  it  was  only  necessary 
for  appellee  to  prove  the  waiver.  This  he  did 
when  the  record  In  the  Judgment  proceeding 
disclosed  that  appellant  elected  to  enforce 
the  contract  or  note. 
The  Judgment  is  afiirmed. 


SEAORAVES  v.  SCARBOBOUOH. 

(No.  5766.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Jan.  3,  1917.) 

1.  MAflOAicus  «=>3(8)— Subjects  or  RsuEr— 
Pboceedirgs  Against  Shkbifv. 

While  if  execution  requires  the  restitution 
of  certain  property,  mandamus  may  be  tlie  appro- 
priate remedy,  it  wUl  not  lie  to  compel  the 
sheriff  to  levy  an  execution  issued  on  an  ordi- 
nary money  judgment,  as  an  adequate  remedy 
at  law  is  provided  bv  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  3776,  providing  that  should  an 
officer  fail  or  refuse  to  levy  an  execution  he  and 
his  sureties  shall  be  liabla  to  the  full  amount  of 
the  debt,  etc.,  to  be  recovered  on  motion  before 
the  court  from  which  the  execution  issued. 

[Ed.   Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §f  20,  28,  27;  Dec.  Dig.  «=>3(8).] 

2.  Mandamus  ^=33(5)— Remedy  at  Law. 

Where  a  judgment  provided  that  personal 
property  be  delivered  to  the  sheriff  by  defend- 
ant wiAin  10  days,  that  the  sheriff  should  im- 
mediately deliver  the  same  to  plaintiff  and  re- 


ceipt defendant  therefor,  and  that  the  defend- 
ant upon  filing  of  suA  receipt  with  the  papers 
in  the  cause  would  be  credited  upon  the  judg- 
ment with  the  value  of  such  prc^perty,  and 
through  the  illness  of  the  deputy  sheriff,  defend- 
ant, although  he  attempted  to  return  the  prop- 
erty within  the  10  days,  did  not  actually  do  so 
until  thereafter,  pursuant  to  an  agreement  with 
the  deputy,  plaintiff's  remedy  to  ascertain  wheth- 
er the  Judgment  was  in  fact  satisfied  in  axicord- 
ance  with  its  terms  was  a  suit  between  the  par- 
ties, and  not  mandamus  against  the  sheriff  to 
compel  the  levy  of  execution  on  t3ie  property. 
[Sd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §1  20,  21,  23,  26,  84;  Dec  Die  <3=» 
3(5).] 

Appeal  from  Kleberg  Cotmty  Court ;  Ben 
F.  Wilson,  Judge. 

Mandamus  by  O.  R.  Seagraves  against  J. 
S.  Scarborough  to  compel  respondent  as  sher- 
iff to  levy  an  execution.  From  a  Judgment 
denying  the  petitioner  tlie  relief  prayed  tot, 
he  appeals.    Affirmed. 

Hook  &  Hunt,  of  Kingsville,  fbr  appellant 
Zeb  V.  Nixon  and  Pollard  &  Crenshaw,  all 
ot  KlngsTllle,  for  appdiee. 

MOURSUND,  J.  On  February  21,  1916,  in 
a  suit  in  the  county  court  of  Kleberg  county, 
in  which  O.  R.  Seagraves  mied  T.  E.  Del- 
bridge  for  a  certain  mot<vc7<de.  Judgment 
was  rendered  in  favor  of  plaintiff  «»g«i«n«t 
said  T.  E.  Delbridge  and  the  sareUes  on  his 
statutory  replevy  bond  in  seqnestratiou,  for 
$205,  the  value  of  the  motorcarcle,  and  it  was 
provided  in  said  Judgment  that  defendant 
should  have  the  right  within  ten  days  from 
the  rendition  of  the  Judgment  to  deliver  the 
motorcycle  to  the  sberUI  of  Kleberg  county, 
and  that  the  sheriff  should  receive  sadi 
property  If  it  had  not  been  injured  or  dam- 
aged since  the  replevy,  and  immediately  de- 
liver same  to  plaintiff,  and  receipt  defendant 
therefor,  and  that  the  defendant  should,  iq>- 
on  filing  such  receipt  with  the  papers  in  the 
cause  be  credited  upon  the  judgment  by  the 
clerk  with  the  value  of  such  property  so  re- 
turned. The  costs  were  adjudged  against 
plaintiff,  and  defendant  was  also  awarded  a 
judgment  against  plaintiff  for  $45,  with  fore- 
closure of  lien  on  the  motorcycle.  It  was 
provided  that  U  the  motorcycle  was  not  de- 
livered to  the  sheriff  as  provided  in  the  Judg- 
ment, then  the  Judgment  against  defendant 
should  be  credited  with  said  $45.  Plaintiff 
paid  the  costs  adjudged  against  him,  and 
after  the  ten  days  had  expired  credited  lila 
Judgment  with  $45,  and  on  March  17,  1916, 
had  an  execution  issued,  which  was  returned 
into  court  without  any  official  return  there- 
on. On  May  4,  1916,  plaintifl^  procured  the 
issuance  of  another  execution  and  delivered 
same  to  the  sheriff,  who  refused  to  execute 
the  same.  Thereupon  plaintiff  brought  this 
suit  against  the  sheriff,  J.  S.  Scarl>orough, 
praying  for  a  writ  of  mandamus  compelling 
the  sheriff  to  levy  the  execution,  alleging  the 
facts  above  detailed,  and  that  T.  B.  Del- 
bridge  and  bis  sureties,  against  whom  said 
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Judgment  had  been  rendered,  had  property  li- 
able to  execution,  and  further  alleging  Qiat 
said  X.  E.  belbrldge  did  not  within  ten  days 
after  the  rendition  of  the  Judgment  dellrer 
said  motorcycle  to  the  sheriff  of  the  court 
In  which  such  Judgment  was  rendered,  and 
that  said  sheriff  did  not  within  ten  days  aft- 
er the  rendition  of  said  -Judgment  recelre 
said  motorcycle  nor  receipt  to  said  defend- 
ant therefor,  and  that  eald  defendant  did  not 
within  ten  days  after  the  rendition  of  the 
Judgment  file  with  the  papers  la  said  cause 
the  receipt  of  the  sheriff  as  Is  provided  by 
law  in  order  ttiat  he  could  be  credited  by. 
the  clerk  with  the  Taloe  of  such  motoicyda 
The  petition  was  duly  Terifled. 

The  sheriff  answered  that  within  ten  days 
After  the  rendition  4>f  said  Judgment  X.  B. 
Del  bridge  came  to  the  house  of  Clete  Stoops, 
deputy  sheriff  of  Kleberg  county,  residing  at 
RlTlera,  Xex.  (being  the  <^Beei  who  executed 
the  writ  of  sequestration  Issued  in  said 
cause  and  who  accepted  the  replevy  bond  of 
Delbtjdge  and  his  snretleB),  and  announced 
to  said  officer  tliat  he  desired  to  return  said 
.  motorcyde  to  him  and  was  ready  to  do  so 
at  once;  that  at  said  time  said  Stoops  was 
confined  to  his  bed  with  a  serlens  Illness 
and  was  absolutely  unable  to  leave  his  bed 
and  unable  to  inspect  said  motorcycle  and 
see  that  it  was  in  as  good  condition  as  it 
was  at  the  time  it  was  replevied  by  the  de- 
fendant ;  that  said  Stoops  directed  Delbrldge 
to  leave  the  motorcycle  where  it  was  and 
agreed  that  It  should  I>e  considered  as  duly 
and  legally  retnmed  into  possession  of  the 
sheriff,  and  stated  that  as  soon  as  he  was 
physically  able  to  do  so  he  would  inspect  it 
and  if  found  to  be  in  as  good  condition  as 
It  was  when  replevied.  It  should  be  accepted 
tn  full  satisfaction  of  the  replevy  bond  and 
of  the  Judgment  rendered  by  the  court ;  that 
on  or  about  the  11th  day  after  the  rendition 
of  such  Judgment  Stoops,  in  compliance  with 
his  agreement,  took  such  motorcycle  Into  his 
actual  manual  possession.  Inspected  same,  and 
found  it  to  be  in  as  good  condition  as  when 
replevied,  and  that  said  Stoops  has  issued  to 
defendant  a  receipt  therefor.  It  further  ap- 
peared from  the  answer  that  the  first  exe- 
cution was  not  levied  because  the  sheriff  had 
upon  conferring  with  the  county  Judge  been 
advised  to  return  the  writ  without  executing 
it.  It  also  appeared  that  an  order  of  sale 
bad  been  Issued  directing  the  sheriff  to  seize 
and  sell  the  motorcycle  to  satisfy  Delbrldge's 
Judgment  against  Seagraves  for  $45.  Xhe 
answer  was  not  verified. 

Relator  filed  a  general  demurrer  and  spe- 
cial exceptions  to  the  answer.  He  filed  a 
motion  to  strike  from  the  record  of  the  Judg- 
ment a  marginal  notation  made  on  May  18, 
1016,  during  the  trial  of  this  suit,  crediting 
I>el  bridge  "with  $205,  value  of  motorcycle 
returned  to  officer  6 — ^18—16."  Said  exoep- 
tloiut,  general  and  special,  to  the  answer 
were  overruled;  also  the  motion;  and  Judg- 


ment rendered  denyiiig  petitioner  the  relief 
prayed  for. 

[1]  Xhls  case  has  been  brtefed  by  both  jpar- 
ties  upon  the  theory  that  the  writ  of  man- 
damus la  the  proper  remedy  to  be  Invoked  by 
the  plaintiff  when  the  sheriff  refuses  to  levy 
an  execution.  We  find  that,  if  the  execution 
requires  the  restitution  of  certain  property, 
mandamus  has  been  held  to  be  the  appropri- 
ate remedy.  Fremont  v.  Crippen,  10  C«L 
212,  70  Amer.  Dec  711;  North  Pac.  0.  R. 
Co.  V.  Gardner,  79  Cal.  213,  21  Pac  735; 
Webster  v.  Ballou,  108  Me.  522,  81  AU.  1009, 
Ann.  Cas.  1913B,  667. 

But  we  find  no  case  In  which  It  has  been 
held  that  mandamus  .will  lie  to  compel  the 
sheriff  to  levy  an  execution  Issued  upon  an 
ordinary  money  Judgment  Such  an  execu- 
tion is  designed  merely  for  the  collection  of 
plaintiff's  dfebt,  and  in  such  cases  it  is  held 
that  the  plaintiff  has  other  adequate  reme- 
dies at  law  against  the  sheriff  for  his  neg- 
lect of  duty.  State  ex  rel.  Bradley  v.  Cone, 
40  Fla.  409,  26  South.  279,  74  Am.  St  Rep, 
150;  Armstrong  v.  Stansel,  47  Fla.  127,  36 
South.  7<!2  (  Habersham  v.  Sears,  11  Or.  431, 
5  Pac  208,  50  Am.  Rep.  481. 

Xhat  the  existence  of  .an  adequate  common 
law  or  statutory  remedy  precludes  resort  to 
the  writ  of  mandamus  is  so  well  established 
as  to  need  no  citation  of  authorities.  Our 
Legislature  has  granted  a  remedy  by  enact- 
ing article  3776  (Sayles*  Statutes  1914), 
which  reads  as  follows: 

"Should  an  officer  fail  or  refuse  to  levy  upon 
or  sell  any  property  justly  liable  to  execution, 
when  the  same  ml^ht  have  been  done,  be  and  his 
sureties  shall  be  Uable  to  the  party  mtitled  to 
receive  the  money  collected  tm  such  execution 
for  the  full  amount  of  the  debt,  interest  and 
costs,  to  be  recovered  on  motion-  before  the 
court  from  whidh  said  execution  issued,  five 
days'  previous  notice  thereof  b^ng  given  to  said 
officer  and  his  sureties." 

Xhls  remedy  is  adequate,  specific,  and  wiU 
more  certainly  right  any  wrong  inflicted  by 
the  refusal  to  levy  an  execution  than  to  com- 
pel the  sheriff  to  try  to  make  the  money  by 
levy  and  sale. 

[2]  If  it  be  desired  to  ascertain  what  the 
rights  of  the  parties  are.  In  view  of  the  oc- 
currences taking  place  after  the  rendition  of 
the  Judgment,  to  determine  whether  Sea- 
graves'  Judgment  is  in  fact  satisfied  or 
whether  the  sheriff's  receipt  and  the  entry 
of  satisfaction  should  be  canceled,  and 
whether  the  order  of  sale  in  the  hands  of  the 
sheriff  Is  valid  or  void,  snch  matters  should, 
we  think,  be  determined  in  a  suit  between 
the  parties  themselves,  and  not  in  a  manda- 
mus suit  against  the  sheriff  who  holds  two 
writs  issued  in  the  same  case,  one  of  which 
is  bound  to  be  void.  It  is  true  that  at  the 
time  plaintiff  Instituted  this  suit  no  entry  of 
satisfaction  of  his  Judgment  had  been  madet 
but  the  sheriff  had  given  a  receipt  showing 
Its  satisfaction,  and  we  think  he  could  have 
proceeded  to  try  the  issue  whether  in-  fact  It 
was  satisfied,'  without  resorting  to  the  writ 
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of  mandamos.  De  Witt  t.  Monroe,  20  Tex. 
289;  HoIl<m  v.  Hale,  21  Tex.  Civ.  App.  194,  51 
S.  W.  900 ;  Massle  v.  McKee,  66  S.  W.  119 ; 
Eppsteln  &  Co.  v.  Holmes  &  Grain,  64  Tex. 
660 ;  Bailey  t.  Buchanan,  126  Mo.  App.  190, 
102  S.  W.  36. 

As  we  are  of  ttie  opinion  tbat  the  statute 
furnishes  an  adequate  remedy  against  sher- 
iffs who  fall  to  levy  executions  issued  upon 
money  Judgments,  it  Is  unnecessary  to  decide 
the  question  involving  the  rights  of  Del- 
bridge  and  bis  sureties  who  are  not  parties 
to  the  suit.  Shrewsbury  v.  Ellis,  26  Tex. 
Civ.  App.  406,  64  S.  W.  700.  It  Is  proper  tbat 
such  questions  should  be  left  to  be  determin- 
ed when  the  necessity  therefor  arises  In  a 
proceeding  to  which  all  are  parties  who  are 
to  be  concluded  by  the  decision.  It  Is  to  be 
noted  in  this  connection  tbat  there  Is  a  possi- 
bility that  issues  of  fact  may  arise  when  Del- 
bridge  and  Stoops  testify  to  what  took  place 
between  them. 

Having  held  tbat  the  writ  of  mandamus 
cannot  be  awarded  even  In  a  case  in  which 
the  sheriff  offers  no  excuse  for  failure  or  re- 
fusal to  levy  an  execution  on  a  money  Judg- 
ment, It  follows  tbat  plaintitTs  petition  when 
considered  alone  does  not  entitle  him  to  the 
relief  prayed  for  by  him,  so  It  is  unnecessary 
to  consider  the  effect  of  the  failure  to  verify 
the  answer.  The  only  case  in  which  we  find 
the  question  discussed,  whether  the  answer 
should  be  verified,  is  that  of  Watklns  v.  Kir- 
chaln,  10  Tex.  375,  and  in  that  case  the  court 
did  not  undertake  to  lay  down  any  definite 
rule  on  the  subject 

The  Judgment  Is  affirmed. 


PEARCB  V.  SUPREME  LODGE,  KNIGHTS 

AND  LADIES  OP  HONOa     (No.  6750.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  3,  1917.) 

1.  ExcKFTiORs,   Bnx  or  4=»39(1)— FAn^TTSB 
TO  File  iw  Tno:. 

A  bill  of  exceptions  not  filed  within  the  time 
given  by  statute,  or  any  extension  tberec^,  can- 
not be  considered. 

[E'd.  Note.— For  other  cases,  see  Exceptiontk 
BUI  of.  Cent  Dig.  {  64;  Dec.  Dig.  ®=»39(1).] 

2.  Appbai,   and   Bbbob   «=»499(4)— Kecobd— 
Objections  to  Chaboe. 

In  view  of  Rev.  St  1911,  art  1971,  as 
amended  by  Acts  33d  Leg.  c.  69  (Vernon's 
Sayles'  Ana.  Civ.  St  1914,  art  1971),  requir- 
ing objections  to  a  charge  to  be  presented  be- 
fore it  is  read  to  the  jury,  and  providing  that 
objections  not  so  presented  are  to  be  conndered 
waived,  where  the  record  fails  to  show  that  a 
peremptory  instruction  was  objected  to,  the  ap- 
pellate court  will  not  review  the  correctness  of 
the  ruling  on  the  theory  that  they  are  consider- 
big  a  matter  of  fundamental  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2298;  Dec.  Dig.  «=!>499(4).] 

Error  from  Bexar  County  Court  for  Civil 
Cases;   John  H.  Clark,  Judge. 

Snlt  by  M.  A.  Pearce  against  the  Supreme 
Lodge,  Knlgbts  anfl  Ladles  of  Honor.    Judg- 


ment for  defendant,  and  plalptlff  brings  er- 
ror.   AfiJrmed. 

E.  H.  Powell,  of  San  Ant<Hilo,  for  plaintiff 
in  error.  Locke  &  Locke,  of  DaUas,  and  C 
A.  Keller  and  W.  S.  Anthony,  botb  of  San 
Ant(mlo,  for  defendant  in  error. 

MOURSUND,  J.    This  is  a  salt  bj  If.  A. 

Pearce  against  the  Supreme  Lodge,  Knights 
and  Ladies  of  Honor,  upon  an  alleged  as- 
signment of  $212.60  out  of  $600  due  by  de- 
fiMidant  to  Elixabetb  Wolff,  Edna  Wolff,  and 
Charles  Wolff  on  a  benefldary  oertlflcate  In 
favor  of  Herman  T.  Wolff  Issued  txf  defend- 
ant Plaintiff  alleged  that  said  assignment 
was  made,  in  writing  and  verbally,  on  April 
1,  1911,  and  that  on  April  4,  1911,  he  notified 
Mrs.  Augusta  Haack  and  CSias.  A.  Jenke^ 
agents  of  defendant,  that  he  held  audi  as- 
signment and  that  be  anlMeqnently  delivered 
same  to  th«tt  upon  their  promise  to  protect 
him  In  bis  Interosts  therein  and  see  that  be 
was  paid;  that  aald  agents  paid  the  fall 
amount  of  the  certificate  to  tbe  beneflfiarleB 
named  ther^n  and  refused  to  pay  plaintiff 
the  amount  assigned  to  blm.  Def aidant  an- . 
swered  by  general  demurrer,  general  denial, 
and  a  q>ecial  answer,  admtttlBg  tbe  iasaanos 
of  a  warrant  for  tbe  $600,  of  whldi  one-tblid 
was  payable  to  EOizabeth  Wolff  and  two- 
thirds  to  Chas.  A.  Jenke,  who  bad  dnly 
quaUfled  as  guardian  of  Edna  Wolff  and 
Charles  Wolff,  the  other  two  beneflclailes^ 
who  were  minors;  tbat  sadi  warrant  was 
Issued  and  delivered  without  any  knowledge 
or  notice  of  plaintiff's  claim;  that  Mrs.  Au- 
gusta Haack  was  not  an  agent  of  defendants 
for  the  purpose  of  receiving  tbe  Instramoit 
relied  on  by  plaintiff  or  any  notice  of  plain- 
tiff's right  or  dalm.  It  farther  alleged  that 
Edna  and  Charley  Wolff  were  minors  and 
without  legal  capacity  to  make  any  assign- 
ment and  therefore  any  attempt  by  tbem  to 
make  an  assignment  was  invalid.  Plaintiff, 
by  supplemental  petition,  excepted  specially 
to  the  answer  and  denied  tbe  allegatioaa 
thereof. 

[1]  Plaintiff  in  error,  in  bis  asslgnmenta^ 
complains  of  tbe  giving  of  a  peremptory  in- 
struction to  find  for  defendant.  Tbe  record 
fails  to  disclose  tbat  any  objections  weie 
made  to  tbe  charge.  There  Is  a  bill  of  excep- 
tions which  contains  the  statement  tbat  plain- 
tiff excepted  to  the  giving  of  the  charge,  bat 
does  not  disclose  what  objections,  if  any, 
were  made  to  the  same.  This  bill  of  excep- 
tions was  not  filed  until  June  4,  1916,  al- 
though the  court  adjourned  on  February  27, 
1915,  and,  not  having  been  filed  within  tbe 
time  given  by  statute  or  any  extension  there- 
of, cannot  be  considered.  Unknown  Heirs  of 
Criswell  V.  Bobbins,  152  B.  W.  210;  Loeb  v. 
Railway,  186  S.  W.  879. 

[2]  Our  Supreme  Court  has  held  that  It  is 
unnecessary  to  except  to  the  giving  ot  the 
general  charge,  but  that  It  Is  necessary,  nn- 
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der  article  1971  as  amended  by  tbe  act  of  tbe 
Thirty-Third  Legislature,  to  present  to  the 
coort  such  objections  to  the  general  charge 
as  are  Intended  to  be  urged  by  aesigninents 
of  error,  otherwise  they  are  waived,  and 
that  the  transcript  should  contain  some  au- 
thentic record,  showing  that  the  objections 
were  In  fact  presented  to  the  court  before 
the  charge  was  read  to  the  Jury.  Gulf,  T.  ft 
W.  By.  Ca  T.  Dickey,  187  S.  W.  184.  The 
opinions  of  the  Courts  of  Oiril  Apj>eals  are 
not  In  accord  on  the  question  whether  that 
statute  Is  applicable  to  peremptory  Instruc- 
tions, but  this  court  has  held  that  it  applies 
to  all  charges,  and  that  If  a  peremptory  lA- 
stmction  Is  not  objected  to,  the  appellate 
courts  wlU  not  inveirtlgate  the  correctness  of 
the  ruling  on  the  theory  that  they  are  con- 
sidering a  matter  of  fundamental  error. 
Strong  T.  Harwell,  185  S.  W.  676;  McCall  v. 
Boemer,  186  S.  W.  409. 

▲s  plaintiff  in  error  is  not  in  a  position 
entitling  him  to  complain  of  the  charge,  the 
assignments  must  be  overmled. 

The  judgment  is  affirmed. 


PITT  et  •!.  v.  GILBERT  et  mt.    (No.  6707.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Dec.  14,  1916.) 

1.  Afpkai,  and  Erbob  9:980(1)— Firai,  Jvdo- 
MENT— Disposition    of   Issuks-tCancelia- 

TION  of  DbBOS. 

In  a  suit  with  coonts  in  trespass  to  try  tl- 
tie,  and  for  the  cancellatieB  of  plaintiS's  deed 
to  one  of  the  defendants  on  tlie  ground,  that 
it  was  induced  by  fraudulent  representations, 
wherein  plaintiff  filed  in  court  and  tendered 
defendant  a  quitclaim  deed  conveyhig  to  defend- 
ants the  land  received  in  exchange  for  their 
lands,  and  in  which  plaintiff  sought  to  recover 
damages  for  the  deprivadon  of  the  use  of  his 
land  and  for  the  expense  in  moving  to  and  from 
the  land  received  in  exchange,  and  for  tlie  actual 
loss  of  his  time  in  so  dome  and  for  punitive 
damages,  a  judgment  canceling  the  deed,  but 
failing  to  dispose  of  the  deed  tendered  by  plain- 
tiff, was  not  a  failure  to  dispose  of  the  issues 
in  that  respect,  since  the  deed  placed  in  the 
registry  for  defendants  could  have  been  had  up- 
on demand,  so  that  the  judgment  was  a  final  ap- 
pealable Judgment. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
XSrror,  Cent.  Dig.  H  494^-600, '  603,  605-609; 
Dec  Dig.  «=»80(l).r 

2.  Appeal   and    Bbbob   «»9S4(2)  —  Fiital 
JaDOMKKT  — Disposmon  or  Issues  — Pbx- 

SUMPTION. 

In  such  suit  the  issues  properly  presented 
by  the  pleadings  wotild  be  presumed  to  have 
been  disposed  of  by  tbe  judgment,  though  silent 
thereon,  unless  it  appeared  otherwise  &om  the 
face  of  the  judgment  itself. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8777 ;  Dec.  Dig.  <8=3934(2).] 

8.  Appeal  and  SSbbob  «=s>]082(2)-nJuDOMENT 
Appealable  —  Disposition   of   Issues  — 
Waives. 
Where  appellee  did  not  complain  of  a  judg- 
ment for  him  on  account  of  its  failure  to  dis- 
pose of  damages  properly  presented  by  the  plead- 
ings either  in  the  lower  court  or  in  tie  Court 


of  Civil  i^peals,  he  will  be  held  to  have  ac- 
quiesced therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1183-1186,  4281-^284; 
Dec.  Dig.  <S=Bl082(2).] 

4.  Judgment  e=>590(2)— Nboative  Judgment 
—Res  Adjudioata. 
Where  tite  pleadinga  put  in  issue  plaintiff's 
right  to  recover  upon  two  causes  of  action,  a 
judgment  awarding  a  recovery  on  one,  but  silent 
as  to  the  other,  was  prima  facie  an  adjudication 
that  he  was  not  entitled  to  recover  upon  the  otlt- 
er  cause,  and  was  res  adjudicata  as  to  such 
cause. 

[Ed,  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §{  1068,  1064,  1108;  Dec.  Dig.  <S=> 
590(2).] 

6.  Exchange  of  Pbopebtt  9=96— Rescission 
—Demand. 
Where  plaintiff  as  soon  as  he  returned  to 
the  county  of  the  venue,  after  having  found 
that  defendant  bad  made  fraudulent  representa- 
tions as  to  the  lands  conveyed  to  him  in  ex- 
change, and  within  about  a  year  after  such  ex- 
change, filed  a  suit  to  cancel  his  deed  and  for 
damages,  etc,  no  formal  notice  or  demand  for 
rescission  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig,  |t  6,  6,  8-10;  Dec  Dig. 
•»o.] 

6.  Damages  «=s>206(6)— Question  foe  Jubx— 
Expenses. 

In  a  suit  for  the  cancellation  of  a  deed  on 
the  ground  of  fraudulent  representatiotts,  etc, 
the  oourt  did  not  err  in  submitting  the  issue 
of  plaintiS's  reasonable  and  necessary  expense 
in  going  to  and  returning  from  the  land  received 
in  exchange,  where  there  was  evidence  autfaoria* 
ing  the  submission  of  such  issue. 

[Ed:  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Jf  533,  634 ;   Dec  Dig.  <8=>208(5).] 

7.  Exchange  of  Propbbtt  «=s>5— Eescibsioii 
—Statu  Quo. 

In  a  suit  to  cancel  a  deed  of  land  given  In 
exchange  for  land,  plaintiff,  who  had  nothing 
to  do  with  the  trade  oetween  another  party  and 
defendant,  and  who  had  never  been  in  possession 
of  a  note  given  by  such  party  to  defendant, 
would  not  be  denied  a  rescission  on  the  ground 
that  he  did  not  offer  to  return  such  note  to  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Exchange 
of  Property,  Cent  Dig.  gi  6,  6,  8-10;  Dec  Dig. 
«=35.] 

8.  JuDOKKNT     «=»263(1)  —  Pleading  —  CoN- 

rOI^MITT  TO  PlBADINQ. 

In  a  suit  for  the  cancellation  of  a  deed, 
where  tbe  pleading  on^  authorized  a  recovery 
of  rent  for  tho  year  1914  at  $150  and  an  item 
of  |iB0  damages  for  expense^  it  was  error  to 
render  judgment  against  defendant  for  $380, 
$300  of  which  Vas  rent  for  two  years. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  443,  444;    Dec.  Dig.  «s9263a).] 


Appeal  from  District  Court,  Milam  Coim- 
ty;   J.  C.  Scott,  Judge. 

Suit  by  L.  O.  Gilbert  and  wife  against 
Maggie  B.  Pitt,  Frank  Pitt,  and  J.  W.  Oart- 
wrlght,  with  counts  In  trespass  to  try  title, 
and  for  the  cancellation  of  a  deed,  etc.  De- 
cree canceling  the  deed,  with  a  money  jadg>- 
ment  against  def«idant  Frank  Pitt  and 
defendants  appeal.    Reformed  and  affirmed. 
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Carl  Monk,  of  McAlester,  OU.,  and  Biyan, 
Stone  &  Wade  and  W.  C.  Blalock,  all  of 
Ft  Wortb,  for  appellants.  Jack  &  Jack,  of 
Corslcana,  and  Henderson,  EUdd  &  Qillls,  of 
Cameron,  for  appellees. . 

Statement  of  the  Case. 

RICE],  J.  We  adopt  appellants'  statement 
of  tbe  case,  the  same  having  been  concurred 
In  by  appelleee,  as  follows: 

"This  suit  was  instituted  by  the  appellees,  L. 
Q.  Gilbert  and  wife,  Ida  Gilbert,  in  the  district 
court  of  Milam  county,  Tex^,  against  Maggie 
B.  Pitt,  Frank  Pitt,  and  J.  W.  Cartwright,  on 
the  24th  day  of  September,  1914.  The  first 
count  in  plaintiffs'  petition  is  a  suit  in  tres- 
pass to  try  title,  involving  143%  acres  of  land 
situated  in  Milam  county,  Tex.,  the  plaintiffs 
alleging  that  they  were  the  owners  of  said  land 
on  October  16,  1913,  and  that  on  said  day  the 
defendants  and  each  of  them  unlawfully  e^ted 
plaintiffs  therefrom  and  continued  to  withhold 
possession  thereof.  In  their  second  count  plain- 
tiffs allege  that  on  or  about  the  17th  of  Septem- 
ber, 1913,  they  were  the  owners  of  said  tract 
of  land ;  that  on  said  date  plaintiffs  were  in- 
duced to  execute  and  deliver  a  deed  conveying 
said  land  to  the  appellant  Maggie  E.  Pitt;  that 
plaintiffs  were  induced  to  so  act  by  the  false 
and  fraudulent  representations  of  Frank  Pitt 
that  certain  land  which  plaintiffs  were  to  re- 
ceive in  the  state  of  Oklahoma  was  very  valu- 
able, and  that,  on  the  contrary,  said  land  was 
in  truth  and  in  fact  of  very  little  value.  Plain- 
tiffs further  allege  that  they  would  not  have  ex- 
ecuted the  deed  to  the  Milam  county  land  had 
it  not  beui  for  the  alleged  false  representations 
of  the  appellant  Frank  Pitt;  that  they  relied 
upon  his  repreeentations ;  and  that  th^  were 
thereby  defrauded  out  of  their  Milam  eounty 
land.  Plaintiffs  sue  to  cancel  the  deed,  and 
file  among  the  papers  a  quitclaim  deed  convey- 
ing to  appellants  Maggie  E.  Pitt  and  Frank 
Pitt  title  to  160  acres  of  land  in  Atoka  county, 
Okl.,  which  plaintiffs  allege  that  they  had  re- 
ceived in  exchange  for  theu  Milam  county  land. 
Plaintiffs  further  allege  that  J.  W.  Cartwright 
ia  in  possession  of  said  Milam  county  land,  and 
that  he,  together  with  the  appellants,  have  da- 
prived  the  plaindfb  of  the  use  of  said  land  to 
the  plaintiffs'  damage  in  the  sum  of  $150. 
Plaintiffs  also  sue  these  appellants  for  $100  for 
the  expense  in  moving  to  and  from  the  land  in 
Oklahoma  and  for  $500  as  the  actual  loss  of 
tlieir  time  in  moving  to  and  from  said  Oklahoma 
land,  and  also  sue  for  $1,000  as  exemplary  or 
punitive  damages. 

"The  appellant  Maggie  E.  Pitt  in  her  first 
amended  original  answer  alleges  that  on  or 
about  the  17th  of  September,  1013,  she  was  the 
owner  of  one  certain  note  m  the  sum  of  and 
of  the  value  of  $072.48,  executed  by  one  G.  E. 
Jackson,  payable  to  the  order  of  Mag^e  E.  Pitt, 
and  was  also  the  owner  of  168  acres  of  land  sit- 
uated in  Beckham  county,  Oki. ;  that  on  or 
about  said  date  the  said  Maggie  B.  Pitt  con- 
veyed to  the  said  Jackson  said  Beckham  coun^ 
land  and  canceled  said  $972.48  note  in  consid- 
eration of  the  conveyance  of  the  Atoka  county 
land  to  the  appellees  Gilbert,  and  that  she  re- 
ceived as  consideration  for  the  cancellation  of 
her  note  and  for  the  conveyance  of  the  Beckham 
county  land  the  143  acres  of  Blilam  county 
land  involved  in  this  suit.  She  also  denied  that 
•he  was  guilty  of  any  fraud,  and  denied  that 
any  one  had  any  authority  to  make  any  repre- 
sentations for  her,  and  denied  that  she  had  ever 
ratified  or  confirmed  an^  fraudulent  transac- 
tions of  any  of  the  parties  to  this  suit.  She 
also  denied  that  any  fraudulent  representations 
were  made,  and  says  that  if  they  were  made 
tliat  plaintiffs  have  waived  their  right  to  rescis- 
sion by  the  long  delay  in  seeking  restitution 


and  in  not  having  ever  made  any  daim  against 
appellants  for  the  land  in  controversy.  She 
also  alleges  that  she  never  at  any  time  until 
the  filing  of  the  suit  received  any  notice  of  tbe 
desire  on  the  part  of  the  appellees  Gilbert  to 
rescind.  She  further  pleads  that,  since  it  is  im- 
possible to  place  her  in  statu  qno,  tbe  appellees 
Gilbert  take  notliing  by  their  suit  against  her. 

"The  appellant  Frank  Pitt  filed  a  disclaimer 
in  so  far  as  the  land  in  controversy  is  concern' 
ed,  and  pleaded  a  general  denial  to  the  allega- 
tions of  plaintiffs'  petition.  J.  W.  Cartwri^t 
also  filed  a  disdnimer. 

"Plaintiffs  in  their  supplemental  petition  me- 
cially  deny  the  allegations  of  Maggie  E.  Pitt 
that  the  property  was  her  separate  property  and 
attack  the  entire  transaction  as  being  frandn- 
lent 

"Trial  was  had  before  a  jury  on  the  18th  day 
of  October,  1916,  and  the  case  was  submitted 
on  special  issues.  tJpon  the  issues  as  deter- 
mined by  the  jury,  tbe  court  entered  a  decree 
cancellinf;  the  deed  from  L.  G.  Gilbert  and  wife 
to  Maggie  E.  Pitt  and  decreeing  tliat  the  said 
Gilberts  recover  of  the  defendants  the  143  acres 
of  land  in  Milam  county,  Tex.  A  judgment 
was  ahw  entered  against  the  defendant  Frank 
Pitt  for  the  sum  of  $380." 


From  this  jadgmfist  tbe  appeUants  bave 
prosecuted  tbla  appeal 

Opinion. 
[1]  By  their  first  assignment  it  to  urged  on 
tbe  part  of  aweUants  that  the  jndgment  Is 
not  final,  in  that  It  does  not  dispose  of  die 
deed  wlildi  was  filed  in  court  and  tendered 
by  Gilbert  and  wife  to  appellants,  and  far- 
ther because  It  does  not  dispose  of  plaintiff^ 
suit  against  Maggie  E.  Pitt  for  $160  rent, 
$100  expenses,  $600  loss  of  time,  and  $1,000 
exemplary  damages,  ft>r  wblch  reason,  it  is 
urged,  this  court  to  without  jurisdiction.  Ap- 
pellees sued  Cartwright  and  Pitt  for  $150 
for  the  rental  value  of  the  MUam  county  land. 
He  also  sought  to  recover  from  Pitt  and  wife  . 
damages  of  $100  as  expenses  of  moving  to 
Oklahcnna  and  back,  $600  for  loss  of  time  in 
going  and  returning,  and  $1,000  as  punitive  - 
damages.  The  Judgment  of  the  trial  court 
canceled  the  deed  of  Gilbert  and  wife  to  ap- 
pellants, but  did  not  mention  or  dispose  of 
their  (appellees']  deed  to  Maggie  E.  Pitt  for 
the  Atoka  county  land,  and,  while  it  gave 
judgment  against  Frank  Pitt  for  $380,  made 
no  mention  of  any  moneyed  jndgment  against 
Maggie  E.  Pitt  or  J.  W.  Cartwright,  for  whldi 
reason,  it  Is  contended,  all  the  Issues  raised 
by  ttke  pleadings  were  not  disposed  of,  and 
the  judgment  to  therefbre  not  final,  citing  in 
support  of  their  contention  Hamilton  r.  Joa- 
chim, 160S.W.645;  Busbtmg  r.  Alderstm.  143 
S.  W.  200 ;  Oklahoma  GLty  &  Texas  Ry.  Co.  v. 
Magee,  58  Tex.  Civ.  App.  652, 120  S.  W.  11(0. 
We  do  not  think  tliere  to  any  merit  in  the 
contention  that  the  judgment  of  the  court 
failed  to  dispose  of  the  deed  from  appellees 
to  Mrs.  Pitt,  reconvening  to  her  the  Atoka 
county  land,  for  tbe  reason  that  the  same  ia 
shown  by  the  pleadings  and  evidence  to  have 
been  placed  Id  the  registry  of  the  court  for 
them,  and  could  have  been  had  upon  demand, 
without  order  of  the  court  therefor,  the  Judg- 
ment being  allent  with  refermoe  thereto. 
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[2]  The  earlier  aathorltles  In  tbls  state  ap- 
pear to  sustain  appellants'  second  contention, 
but  appellees  Insist  that  these  have  either 
been  overruled  or  modified  by  subsequent  de- 
cisions, citing  to  sustain  their  contention  Her- 
mann V.  Allen,  103  Tex.  3S2,  128  S.  W.  116, 
Trammell  v.  Rosen,  106  Tex.  132,  157  S.  W. 
liei,  Swan  et  al.  v.  Price,  162  S.  W.  991,  and 
Stockwell  ▼.  Melbem,  168  S.  W.  405,  in  which 
tbe  doctrine  is  announced  that  all  the  Issues 
properly  presented  by  tbe  pleadings  will  be 
presumed  to  have  been  disposed  ot  by  the 
judgment,  unless  it  appears  othenrtse  tmm 
tbe  face  of  the  Judgment  itself.  The  Judg- 
ment in  the  instant  case  is  silent  as  to  the 
Items  of  damages  presented  by  the  pleadings 
against  Oartwright  or  Mrs.  Maggie  Pitt,  and 
therefore  it  comes  clearly  within  the  rule 
announced  in  the  above  decisions. 

[3]  Appellees,  however,  did  not  complain  of 
the  Judgment  on  account  of  this  failure  to  dia- 
poee  of  the  Items  of  damages  raised  by  the 
pleadings  either  in  the  lower  court  or  in  this 
court,  and  therefore  must  be  held  to  have 
acquiesced  therein. 

[4]  At  any  rate,  we  think  they  are  conclud- 
ed by  said  Judgment,  and  the  same  became  res 
adjudicata  as  to  such  items  of  damage.  If  so, 
it  is,  in  effect,  a  final  Judgment  from  which  an 
appeal  could  be  prosecuted  to  this  court.  In 
Rackley  v.  Fowlkes,  89  Tex.  613,  36  8.  W.  T7, 
the  court  says: 

"The  proposition  seems  to  be  sound  in  princi- 
ple and  well  supported  by  authority  that,  where 
the  pleadings  and  judgment  in  evidence  show 
that  the  pleadings  upon  which  the  trial  was 
had  put  in  issue  plaintiS's  right  to  recover  upon 
two  causes  of  action,  and  the  judgment  awards 
him  a  recovery  upon  one,  but  is  silent  as  to  the 
other,  such  judgment  is  prima  fade  an  adjudi- 
cation that  be  was  not  entitled  to  recover  upon 
such  other  cause." 

Axkd  tbls  principle  seems  to  be  applicable 
here. 

In  view  of  these  later  decisions  we  are  con- 
strained to  bold  that  the  Judgment  appealed 
from  Is  final,  and  overrule  appellants'  conten- 
tion. 

[S]  Tbe  court  properly  declined  to  give  a 
peremptory  charge  In  behalf  of  appellants, 
based  on  tlielr  cootentioa  that  no  notice  of 
dissatisfaction  or  formal  demand  for  rescis- 
sion was  made  prior  to  the  filing  of  the  suit  by 
appellees.  Under  the  circumstances  disclosed 
by  tbe  record,  no  such  notice  or  demand  was 
necessary.  As  sogn  as  appellees  returned  to 
Milam  county,  which  was  within  about  a 
year  after  the  exchange  of  lands,  this  snit 
was  filed  and  the  deed  of  reconveyance  was 
tendered  by  them.  Besides  this,  appellants 
were  nonresidents,  and  It  appears  from  the 
evidence  that  notice  and  demand  for  rescis- 
sion was  made  upon  their  agent.  King,  in 
charge  of  tbe  land,  which  was  communicated 
to  appellants  before  the  filing  of  the  suit,  for 
which  reason  we  overrule  appellants'  second 
assignment. 


[I]  The  court  did  not  err  la  submitting  to 
tlie  Jnry  the  issue  of  the  reasonable  and  nec- 
essary expense  of  the  Gilberts  in  going  to  and 
returning  from  Oklahoma,  since  there  was 
evidence  in  the  record  which  authorized  the 
submission  of  this  issue. 

[7]  It  appears  from  the  evidence  that 
iS&ggle  Pitt,  about  the  17th  of  September, 
1913,  held  a  note  for  $972.48  against  G.  E. 
Jaclcson,  and  was  also  the  owner  of  158  acres 
of  land  in  Beckham  county,  Okl ;  that  on  said 
date  she  conveyed  to  said  Jackson  said  Bedc< 
ham  county  land,  canceling  and  delivering 
to  him  said  note;  that  In  consideration  there- 
for she  procured  Jackson  to  convey  to  appel- 
lees tbe  Atoka  county  land,  upon  ctmsideratlon 
that  appellees  would  convey  to  her,  Mrs.  Pitt, 
the  Milam  county  land,  which  they  did,  and  it 
is  now  urged  on  the  part  of  appellants  that  ap- 
pellees are  not  entitled  to  rescission  of  the  con- 
tract, because  they  have  not  been  placed  in 
statu  quo,  in  that  appellees  did  not  return  or 
offer  to  return  to  them  the  Jackson  note.  Ap- 
pellees had  nothing  to  do  with  the  trade  be- 
tween Jackson  and  tbe  appellants.  They  had 
never  been  in  poesesrion  of  the  $972  note, 
and  it  was  therefore  impossible  for  them  to 
return  it  to  appellants ;  and,  as  between  the 
parties  to  this  suit,  the  situation  was  the 
same  as  if  the  appellants  had  deeded  the 
Atoka  county  land  direct  to  appellees.  We 
therefore  overrule  all  of  the  assignments  com- 
plaining of  this  matter. 

[8]  We  sustain  the  eth  assignment  com- 
plaining that  the  court  erred  in  rendering 
Judgment  against  F.  B.  Pitt  for  the  sum  of 
$880,  of  which  $300  was  for  rent  for  two 
years.  The  pleading  only  authorized  a  re- 
covery for  rent  for  the  year  1914  at  $150  and 
the  Item  of  $80  damages  for  money  expended 
in  going  to  and  returning  from  Oklahoma. 
Appellees,  however,  have  offered  to  remit 
$150.  We  therefore  reform  the  Judgment  in 
this  respect  so  as  to  entitle  them  to  recover 
tbe  sum  of  $230  for  rents  and  damages,  and 
as  thus  reformed  tbe  same  will  be  affirmed, 
the  costs  of  this  appeal  being  taxed  against 
appellees. 

Reformed  and  affirmed. 


LATBOURNE  v.  BRAY  &  SHIFFLBTT. 
(No.  1076.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillok 

Dec.  6,  1916.    On  Motion  for  Rehearing, 

Jan.  10,  1917.) 

1.  Attobrkt  ANn  Cusirr  «5»123(1) — Finn.- 

ITY. 
Generally,  an  attorney  must  act  towards  bis 
client  with  the  most  scrupulous  good  faith  and 
fidelity,  and  must  make  known  to  the  latter  the 
exact  status,  so  far  as  he  is  able,  of  the  matter 
concerning  which  he  is  employed. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  !{  239,  245,  248,  249 }  Dec. 
Dig.  <8=»123a).] 
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2.  Attobwkt  and  OmtNT  «=3l4ft— Opinions. 

Ordinarily,  expresaiona  of  opinions  by  at- 
torneys as  to  probabili^  of  judgment  secured 
by  them  being  reversed  on  appeal,  even  if  mis- 
taken, are  not  such  false  representations  as 
win  entitle  the  client  to  avoid  for  fraud  a  con- 
tract based  thereon. 

[Ed.  Note. — For  other  coses,  see  Attorney  and 
Client,  Cent  Dig.  IS  32&-8S1;  Dec.  Dig.  <S=> 
143.] 

3.  Attobnbt  and  Cuent  «=>ie6(l)— Action 
FOB  Compensation— Evidence. 

Evidence  is  admissible  upon  the  issue  of 
good  faith  of  the  attorney  in  action  on  such 
contract. 

[Ed.  Note.— For  other  cases,  see  Attorney  atfd 
OUent,  Cent  Dig.  i  368;  Dec.  Dig.  <8=>166(1).] 

4.  Attoenet  and  Cuent  «=>166(1)— Aobeb- 
uent  fob  Incbeased  Coupensation. 

A  contract  between  attorney  and  client  for 
increased  compensation,  made  after  the  rela- 
tion of  attorney  and  client  has  commenced,  is 
presumptively  without  consideration  and  void, 
where  no  additional  services  by  the  attorney 
are  contemplated. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {  368;  Dec  Dig.  «S=>ie6a).l 

0.  Attobney  and  Client  «=3l66(l)— Agbbb- 

MENT  fob  INCEEABED  COMPENSATION. 

Where  a  new  contract  between  attorney  and 
client  is  made  for  increased  compensation  after 
the  relation  has  commenced,  the  burden  is  upon 
the  attorney  to  show  that  the  new  contract  was 
fairly  made,  was  reasonable,  and  that  no  ad- 
vantage was  token  by  reason  of  the  confidoktial 
relation  existing,  and  that  his  client  had  full 
knowledge  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  §  368;  Dec.  Dig.  «=>ie6(l).] 

6.  Attobnet  AND  Client  ®=»167(2)— Action 
fob  Compensation- Question  fob  Jubt. 

In  an  action  on  contract  for  additional  com- 
pensation made  after  services  had  been  com- 
menced, the  evidence  being  conflicting  as  to  good 
faith  of  the  attorneys,  such  issue  was  for  the 
jury. 

[Sjd.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  874;  Dec.  Dig.  «=>167(2).] 

7.  Attobnet  and  Client  «=»113— Acting 
FOB  Opposing  Pabtt. 

The  rule  prohibiting  an  attorney  once  re- 
tained from  acting  for  the  opposing  party  ap- 
plies only  in  the  case  of  conflicting  interest,  in 
the  absence  of  a  contract 

[E<d.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |  229;  Dec.  Dig.  «S9ll3.] 

8.  Attobnet  and  Client  «=»167(2)— Action 
-Employment  bt  Adtebse  Pabtt— Qoes- 
tton  fob  Juby. 

In  an  attorney's  action  for  compensation, 
where  defendant  alleged  a  contract  that  the 
attorney  would  not  be  employed  by  the  opposing 
party  during  the  litigation,  and  there  was  evi- 
dence to  support  the  allegation  and  to  show 
breach  thereof,  the  issue  raised  thereby  should 
have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  {  374;  Dec.  Dig.  «=> 
167(2).] 

On  Motion  for  Rehearing. 

9.  Attobnet  and  Client  «=>167 (2)— Action 
—Question  fob  Jubt. 

In  an  action  by  attorney  for  services  upon 
quantum  meruit  the  evidence  being  conflicting, 
plaintiff's  right  to  recover  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  |  374;  Dec.  Dig.  <8s»167(2).] 


Appeal  from  District  Court,  Wlieeler  Coun- 
ty;  Frank  WlIUs,  Judge. 

Action  by  Bray  &  Shlfflett  against  W.  A. 
Layboume.  From  judgment  for  plaintlffB,  de- 
fendant appeals.    Reversed  and  remanded. 

Crudgtngton  &  Works,  of  Amarillo,  and 
Hill  &  Clark,  of  Shamrock,  for  appellant 
Kimbrough,  Underwood  &  Jackson,  of  Amar- 
illo, for  appellees. 

HALL,  J.  AppeUeee,  a  firm  of  lawyers, 
filed  ttaeir  original  petition  in  the  district 
court  of  Wheeler  county,  September  9,  1915, 
seeking  to  recover  of  appellant  $1,117.50,  and 
Interest,  as  attorney's  fees  for  -services  ren- 
dered appellant  by  them  in  certain  litigation 
between  Spauldlng  Manufacturing  Company 
and  appellant  It  is  aUeged,  in  substance, 
that  on  September  30,  1912,  appeUant  ex- 
ecuted a  written  contract.  In  which  be  agreed 
to  pay  appeUees  $1,000  for  their  services  aa 
attorneys  in  representing  him  in  said  litlga- 
tioa  with  the  Spaulding  Manufacturing  Com- 
pany, of  Grinnell,  Iowa;  that  $600  of  this 
amount  was  paid  by  note,  and  the  remaining 
$500  was  to  be  paid  upon  the  expiration  of 
the  statutory  period  allowed  for  appeal  from 
tbe  Judgment  entered  in  said  Iowa  cause 
shortly  prior  to  the  date  of  said  contract; 
that  said  contract  also  provided  for  the  pay- 
ment of -$100  additional  for  services  by  ap- 
peUees in  tbe  Supreme  Court  of  Iowa,  in 
the  event  tbe  said  Spaulding  caae  was  ap- 
pealed to  said  court,  and  for  an  additional 
$200  if  said  cause  should  be  again  tried 
in  the  court  below ;  that  said  $1,000  was  due 
fcgr  services  already  rendered  at  the  time  of 
said  contract;  that  said  Spaulding  case  was 
appealed,  and  said  $100  for  services  in  the 
appellate  court  bad  accrued,  besides  interest 
on  said  note,  making  said  total  sum;  tbat  in 
1000  appellant  made  a  written  contract  of 
employment  with  the  Spaulding  Manufactur- 
ing Company,  of  Orinnell,  Iowa,  under  which 
he  rendered  serrioes  to  said  company  as 
superintendent  of  Ita  business  of  seUlng  and 
trading  buggies  in  the  state  of  Texas:  that, 
upon  the  termination  of  his  employment,  de- 
fendant claimed  said  company  was  due  bim 
tbe  sum  of  $4,124.13,  which  amount,  be  bad 
retained  in  his  settlement  with  said  com- 
pany; that  said  company  denied  bis  right  to 
retain  said  sum,  and  appeUees  were  employed 
by  appellant  to  represent  ,him  in  Utlgating 
said  controversy.  In  said  action  appellant 
claimed  an  additional  amount  due  bim  from 
said  company.  In  this  suit  appeUees  set  up 
the  contract  and  notes,  upon  which  the  origi- 
nal petition  was  founded,  aUeged  compliance 
upon  their  part,  and  a  total  failure  on  the 
part  of  appellant  to  pay  either  of  said  notes. 

Appellant  aUeged:  That  in  1909,  having 
a  controversy  with  said  Spaulding  Manufac- 
turing Company,  and  desiring  attorneys  who 
would  be  perfectly  free  from  any  influence 
and  obUgations,  both  directly  and  indirectly. 
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of  a  business  or  other  nature  to  said  com- 
I>any,  and  being  assured  by  said  Bray  and 
his  firm  that  they  were  In  no  wise  connect- 
ed with,  employed  by,  or  under  obligations  of 
a  business  nature  or  otherwise  to,  said 
Spauldlng  Manufacturing  Company,  and,  up- 
on the  faith  of  said  assurance,  employed  said 
Bray  and  bis  firm  to  represent  him  in  said 
matter.  That  said  Spauldlng  Company  was 
an  old,  wealthy  concern,  of  extensive  busi- 
ness Influence  in  Grinnell.  That  by  said 
original  employment  said  Bray  and  his  part- 
ner were  to  receive  one-third  of  whatever 
amount  should  be  recovered  from  and  above 
|2,000.  That,  during  the  preliminary  de- 
velopment of  said  litigation,  said  attorneys 
became  dissatisfied  with  their  contingent  fee 
arrangement,  and  appellant  guaranteed  them 
that  they  should  not  lose  anything  on  account 
of  said  contract,  whereupon  in  about  May, 
1912,  they  charged  him  on  their  books  with 
^CSOO  as  attorney's  fees,  and  after  said  Iowa 
case  had  been  tried,  on  September  30,  1912, 
they  diarged  him  again  with  $S00.  That  by 
said  original  contingent  fee  arrangement  said 
attorneys  would  only  have  been  entitled  to 
about  $800,  provided  the  Judgment  rendered 
In  defendant's  favor  on  September  28,  1912, 
had  been  affirmed  by  the  higher  court,  but 
that  said  Judgment  was  in  fact  afterwards 
reversed.  That  appellant  was  induced  by  the 
fraudulent  representations  and  conduct  of 
said  Bray  to  employ  him  as  his  attorney  to 
continue  said  employment  and  to  enter  into 
the  contracts  of  March  13,  1909,  and  Septem- 
ber 30,  1912,  and  to  execute  the  notes  men- 
tioned In  plaintiff's  pleadings.  In  this:  That 
be  employed  said  Bray  upon  the  agreement 
that  he  was  free  and  should  remain  free 
from  the  influence  of  said  Spauldlng  Manu- 
facturing Company  during  the  continuance  of 
said  litigation,  but  said  Bray  accepted  em- 
ployment to  represent  said  company  immedi- 
ately after  the  trial  of  appellant's  said  cause 
In  the  lower  court,  and  while  an  appeal  was 
pending,  although  said  Bray  held  out  to  ap- 
pellant that  he  would  not  accept  such  em- 
ployment. That,  about  the  time  said  cause 
went  to  trial,  appellant,  under  said  Bray's 
advice,  permitted  ah  ofTer  in  open  court  to 
confess  Judgment  for  91.S00  and  costs,  not- 
withstanding the  fact  that  the  Jury  a  little 
later  returned  a  verdict  in  appellant's  favor 
for  ^96.87.  That  the  contract  of  September 
SO,  1912,  was  executed  immediately  after  the 
return  of  said  verdict,  said  Bray  taMng  ad- 
vantage of  the  condition  of  appellant's  mind 
produced  by  such  apparently  splendid  results, 
in  the  face  of  said  offer  to  confess  Judgment 
for  f  1,600,  and  induced  appellant  to  enter 
Into  said  contract  for  the  payment  of  a  great- 
er fee  than  would  have  been  due  on  said 
original  contract,  even  on  affirmance  of  said 
Judgment;  said  Bray  misleading  appellant 
by  representing  that  said  offer  to  confess 
judgment  for  |1,600  would  have  been  a  good 
aettlement.  That  appellant  was  Ignorant  of 
the'Uiw  relating  to  the  facts  of  his  case  and 


depended  on  said  Bray,  who  claimed  special 
knowledge  of  the  law  and  of  the  legal  effect 
of  the  facts  in  said  cause.  That  said  con- 
tract of  September  30th  was  so  entered  into 
upon  the  definite  and  positive  assurance  of 
said  Bray  that  said  Judgment  would  be  af- 
firmed and  upheld  in  the  higher  courts,  and 
defendant  wholly  protected  thereunder,  not 
only  in  the  amount  of  $4,124.13,  which  had 
been  sustained  by  the  Jury  as  a  credit  in  de- 
fendant's favor  against  said  company  in  said 
salt,  but  also  in  said  sum  of  $295.87,  and 
interest  so  recovered  over  against  them;  said 
Bray  stating  and  claiming  to  defendant  that 
there  was  nothing  in  the  record  of  said 
cause  on  appeal  to  cause  a  reversal,  intend- 
ing thereby  to  defraud  defendant.  That  said 
cause  was  reversed  by  the  Supreme  Court  of 
Iowa,  February  23,  1914.  That  appellant  has 
reason  to  believe  that  said  attorneys  have 
been  under  the  business  influence  of  said 
company  since  Immediately  after  the  date  of 
said  last  contract  That  he  since  has  been 
Informed  and  believes  that  the  bringing  of 
this  suit  in  Iowa,  instead  of  in  Texas,  where 
said  company  had  property  and  said  offer  to 
confess  Judgment,  was  not  to  appellant's  best 
Interest,  and  that  his  interests  have  not  been 
protected  In  good  faith  in  said  matters.  He 
is  further  informed  and  believes  that  appel- 
lees did  not  in  good  faith  and  correctly  ad- 
vise him  as  to  the  probabilities  of  said  cause 
being  reversed,  but  they  took  advantage  of 
his  ignorance  of  the  real  condition  of  said 
cause  to  secure  a  larger  fee;  that  If  appel- 
lant had  known  of  appellees'  lack  of  good 
faith  and  the  Influence  of  said  company  over 
them,  he  would  sot  have  executed  said  last 
contract  or  retained  them  as  his  attorneys; 
that  said  contingent  fee  was  abrogated  by 
said  fixed  charges  of  $600  in  May,  1911,  and 
$600  in  September,  1912,  and  the  same  is  bar- 
red by  two  years'  limitation;  that,  on  ac- 
count of  the  reversal  of  said  Judgment,  appel- 
lant was  compelled  to  employ  another  at- 
torney to  pr^are  for  second  trial  of  said 
cause  and  incurred  expenses  and  attorney's 
fees  to  the  extent  of  about  $760,  besides  the 
loss  of  said  Judgment,  his  cross-action 
against  said  company  being  dismissed  by  ap- 
pellees without  his  consent 

In  their  supplemental  petition,  appellees 
set  up  the  written  contract  entered  into  be- 
tween them  and  appellant  on  Uareh  13, 1909, 
alleging  that  Laybonrne  was  cSaiming  the 
sum  of  $5,389.20  of  the  Spauldlng  Manufac- 
turing Company,  by  virtue  of  his  contract 
with  and  services  rendered  said  company, 
and  employed  appellees  to  render  him  such 
legal  services  as  were  necessary  in  the  col- 
lection and  settlement  of  said  claim,  and  ap- 
I)eUant  would  pay  appellees  a  sum  equal  to 
one-third  of  the  amount  collected  over  $2,- 
000,  either  by  litigation  or  settlement  out  of 
court;  that  said  contract  also  bound  appel- 
lant to  advance  such  sums  as  were  neces- 
sary to  pay  court  costs,  etc. ;  that,  by  rea- 
son of  the  services  rendered  to  appellant 
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by  appellees,  appellant  was  pennltted  to 
retain  tbe  sum  of  I4.334J29,  with  int^est 
thereon  from  March,  1907,  at  the  rate  of 
6  per  cent,  aggregating  $5,894.59,  at  the 
time  the  litigation  terminated;  that  In  said 
contract  appellees  were  entitled,  as  the 
result  of  the  litigation,  to  a  fee  of  $1,- 
298.19,  with  interest  from  March  23,  1915, 
which  is  a  greater  sum  than  that  sued  for 
under  the  second  contract  and  notes.  They 
pray  in  the  altemative  that,  If  a  recovery 
was  denied  them  on  said  second  contract, 
they  be  allowed  to  recover  on  the  first,  and 
that,  if  for  any  reason  the  recovery  be  denied 
them  on  both  of  said  contracts,  then  that 
they  be  permitted  to  recover  on  quantum 
meruit  $1,500,  the  reasonable  value  of  their 
services. 

After  the  evidence  had  been  introduced, 
the  court  directed  the  Jury  to  find  for  the 
appellees  the  amount  of  the  last  contract, 
and  Judgment  was  entered  accordingly. 

[1-3]  The  first  assignment  Is  that  the  court 
erred  in  peremptorily  instructing  the  Jury 
to  find  for.  plaintiffs,  because  the  evidence 
showed  without  conflict  that  one  of  the  ma- 
terial inducements  for  defendant  to  execute 
said  note  and  contract  of  September  30, 1912, 
was  the  definite  statement  and  assurance  of 
said  Bray  that  the  record  in  said  cause  of 
Spaulding  Manufacturing  Company  against 
defendant  had  already  been  developed  and 
was  then  In  condition  to  strengthen  defend- 
ant's cause  and  increase  bis  recovery  In  case 
same  had  to  be  retried,  and  that  the  record 
for  api>eal  was  In  sadh  condition  that  the 
case  could  not  be,  and  would  not  be,  reversed. 
The  first  proposition  under  this  assignment 
in  that  any  false  or  fraudulent  representa- 
tion or  statement  as  to  a  inaterlal  induce- 
ment for  entering  into  a  contract  will  avoid 
the  enforcement  of  the  same.  The  general 
rule  Is  that  an  attorney  must  act  toward  his 
client  with  the  most  scrupulous  good  faith 
and  fidelity,  and  must  make  known  to  his 
client  the  exact  status,  so  far  as  he  is  able, 
of  the  matter  concerning  which  he  Is  em- 
ployed. '  The  statements  alleged  to  have  been 
made  were  substantially  proven.  They  were 
expressions  of  opinions  as  to  what  could  or 
would  be  done  in  the  future,  and,  <»rdlnarily, 
are  not  such  false  representations  as  would 
entitle  the  appellant  to  avoid  the  contract 
upon  the  ground  of  fraud.  We  think  the 
evidence  was  admissible,  however,  upon  the 
issue  of  good  faith,  and  the  testimony  «of 
both  Layboume  and  Bray  raised  the  issue, 

[4-1]  It  will  be  obeerved  that  the  court 
instructed  the  Jury  to  r^nm  a  verdict  for  the 
full  amount  due  upon  the  second  contract. 
The  second  contract  was  an'  agreement  for 
increased  compensation  after  the  relation  of 
attorney  and  client  commenced.  The  rule 
with  reference  to  such  an  agreement,  where 
no  additional  services  by  the  attorney  are 
contemplated,  is  that  it  is  presumptively 
without  consideration  and  void,  and  the  bur- 
~  >n  rests  upon  the  attorney  to  show  that  the 


new  contract  was  fairly  made,  was  reason- 
able, and  that  no  advantage  was  taken  by 
reason  of  the  confidential  relation  existing 
between  the  parties,  and  that  his  client  en- 
tered into  it  with  full  knowledge  of  the  facts. 
Waterbury  v.  City  of  Laredo,  68  Tex.  565, 
5  S.  W.  81;  Kahle  v.  Plununer,  74  S.  W. 
786 ;  2  R.  O.  li.  "Attorneys  at  Law,"  {{  42, 
120.  We  think  this  issue  should  also  have 
been  submitted  to  the  Jury. 

[7,  8]  Appellant  alleged  that,  at  the  time 
he  employed  appellees,  he  stated  to  Bray  that 
be  desired  attorneys  who  were  not  then,  and 
would  not  be  during  his  litigation,  in  the  em- 
ploy or  under  the  influence  of  the  Spauld- 
Ings ;  that,  after  being  assured  by  Bray  that 
he  was  free  from  any  influence  of  the  Spauld- 
ings  and  would  make  his  money  fighting 
them  and  not  by  working  for  them,  he  em- 
ployed him.  There  is  evidence  in  the  rec- 
ord showing  that  Bray  was  employed  by 
Spaulding  during  the  progress  of  the  litiga- 
tion between  appellant  and  Spaulding.  in 
Iowa.  The  rule  prohibiting  an  attorney  once 
retained  by  a  client  from  acting  for  the  op- 
posing party  applies  only  in  the  case  of 
conflicting  Interest  in  the  abs^ice  of  a  con- 
tract. In  the  instant  case,  appellant  alleged 
a  contract  to  that  effect  with  one  of  the  ap- 
pellees, and  there  is  some  evidence  in  the 
record  tending  to  sustain  the  allegation.  We 
think  this  issue  should  have  been  submitted 
to  the  Jury. 

The  verdict  of  the  Jury  was  based  upaa 
the  second  contract,  and  the  question  of  ap- 
pellees' right  to  recover  upon  a  quantum 
meruit  Is  not  presented  by  this  record. 

Some  question  is  raised  with  reference  to 
the  action  of  appellees  in  dismissing  appel- 
lant's cross-action  at  the  time  sncdi  dis- 
missal was  entered.  If  this  was  fraudulent- 
ly done  while  appellees  were  under  the  inr 
fluence  of  and  in  the  employ  of  W.  H. 
Spaulding,  It  would  materially  affect  the 
right  of  appellees  to  recover  any  amonnt. 
The  record,  however,  upon  this  issue,  is  not 
clear  enough  for  us  to  pass  upon  It  author^ 
itatively. 

Because  the  court  erred  In  dlrecUng  a 
verdict  when  the  pleadings  and  evidence 
were  sufficient  to  raise  the  issues  of  fact 
outlined  above,  the  Judgment  is  rereraed, 
and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[I]  Appellee  indsts  that  we  «rred  In  stat- 
ing that  the  court  directed  the  Jury  to  find 
for  appellees  upon  the  second  contract.  We 
were  led  into  making  this  statement  by  np- 
pellant's  brief.  Upon  a  review  of  the  oi- 
tlre  record,  we  are  not  sure  whether  the 
court  directed  a  verdict  based  upon  the  first 
or  second  contract;  bnt  we  are  reasonably 
certain  that  he  could  not  have  directed  it 
under  that  count  of  plaintUTs  pleadings 
seeking  to  recover  upon  a  quantum  m»ult. 
If,  however,  the  trial  court  was  of  the  opin- 
ion that  plaintiff  was  entitled  to   recover 
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$1,211^0  upon  the  guantmn  jnemlt,  tfae  rec- 
ord famished  us  no  basis  upon  which  we 
can,  by  calculation,  arrive  at  mdi  an  amount, 
and  upon  that  tbeory  of  the  case  It  was 
purely  a  qnestlon  of  fact  for  the  jury,  and 
the  error  of  the  court  in  directing  a  verdict 
is  all  the  more  apparent 
The  motion  for  rehearing  la  OTerraied. 

BOYCB,  J^  not  sitting. 


STATE  y.  HOFFMAN.     (No.  B824.) 

(Ooart  of  Civil  Appeals  of  Tezaa.    San  Antonio. 

Dec  20,  1916.    Rc3iearing  Denied  Jan.  17, 

1917.) 

1.  Taxation  <S=>841— Rktcsat.  to  Pay— I*«r- 
AITT— Tbwdeb. 

TTnder  Rev.  St.  art  7692,  providing  that  any 
one  refosfaig  to  pay  his  taxes  until  January  Slat 
next  BacceedinK  the  retnm  of  the  assessment 
rolls  to  the  comptrollw  shall  be  ssbject  to  a  pen- 
alty of  10  per  cent  on  the  tax,  defendant,  who 
on  January  28th  tendered  the  collector  the 
amount  of  Us  legal  taxes  which  was  refused, 
and  who  on  January  31st  served  a  writ  of  In- 
junction on  the  collector,  and  who  on  February 
2d  again  tendered  Che  legal  taxes  which  were 
'  refused,  did  all  he  could  to  pay  his  taxes,  and 
thereby  relieved  himself  from  all  penalties,  in- 
terest, and  costs;  the  tender  of  the  legal  taxes 
being  sufficient  and  the  illegal  tax  being  sepa- 
rable from  the  legal  tax. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1667;  Dec.  Dig.  <8=841.] 

2.  Taxation  «=»514r— Likk— T»HDEa, 

A  lien  for  taxes  was  extinguished  by  the 
tender  diereof  made  good  by  (he  payment  in 
the  registry  of  the  coort,  so  that  the  court  prop- 
erly refused  to  fofedoee  a  lien  on  the  taxpay- 
er's property. 

[EU.  Note.— For  other  cases,  see  Taxatfam, 
Cent  Dig.  Si  956-961 ;    Dec.  Dig.  «=»514.] 

Appeal  flrom  District  Coart,  Dnval  Oonn- 
ty ;  V.  W.  Taylor,  Jndge. 

Suit  by  tlie  State  of  Tteas  against  Charles 
Hoflknan  for  taxes,  together  with  interest 
penaltieB,  and  costs.  Jndgment  for  the  State 
for  the  taxes  alone,  and  it  appeals.  Af- 
flrmed. 

J.  F.  <narkson,  of  San  Diego,  for  the  State. 
Dougherty  &  Dougherty  and  Q.  0.  Robinson, 
all  of  Beeyille,  for  appellee. 

FLY,  0.  J.  This  is  a  suit  by  appellant  to 
recover  the  taxes  diie  by  appellee  for  the 
year  1913,  together  with  Interest  penalties, 
and  costs.  The  cause  was  tried,  without  a 
jury,  and  Jndgment  was  rendered  In  favor 
of  appellant  for  the  taxes  without  penalties, 
interest,  or  costs. 

On  January  28,  1^14,  appellee  tendered  to 
the  tax  collector  of  Duval  county  all  taxes 
dne  by  him,  but  the  collector  refused  to  ac- 
cept the  taxes  because  a  tax  of  20  cents  on 
the  $100,  levied  for  courthouse  and  jail  pui:- 
poses,  was  not  tendered.  The  collection  of 
the  last-named  tax  was  enjoined  by  the  dis- 
trict court  on  January  SOth,  and  an  order 
Issued  directing  the  tax  collector  to  accept 


the  sums  of  money  tendered  by  appellee  and 
his  coplalntlffB.  The  bond  for  Injunction  was 
filed  on  January  Slst  and  the  writ  Issued, 
and  on  February  2,  1914,  the  amount  of  the 
taxes  was  a^ain  tendered,  but  refused  be- 
cause a  10  per  cent  penalty  was  not  ten- 
dered. Afterwards,  on  October  23,  1915,  tax- 
payers, among  the  nnmber  being 'appellee,  ob- 
taiined  an  injunction  restraining  the  county 
attorney  from  suing  for  the  courthouse  and 
Jail  tax.  No  appeal  was  takoi  from  that 
order  or  the  final  order,  and  It  is  not  con- 
tended in  this  case  that  the  collection  of  the 
taxes  should  not  have  been  enjoined.  The 
full  amount  of  the  taxes  demanded  in  this 
suit  were  tendered  into  court 

[1]  The  contention  of  appellant  Is  that  the 
court  erred  in  not  rendering  Jugment  in  its 
fav<nr  for  the  penalty,  interest  and  costs. 
The  taxes  for  tlte  y^ar  1913,  alleged  to 
amount  to  (2,140.84,  leas  the  courthouse  and 
Jail  tax,  were  sued  for,  with  penalties,  inter- 
est, and  costs.  The  taxes  for  1913  could 
have  been  paid,  without  a  penalty,  at  any 
time  before  February  1,  1914.  On  January 
28,  1914,  appellee  tendered  the  collector  ot 
taxes  for  Duval  count?  the  identical  taxes 
sued  for  in  this  case,  but  he  refused  to  ac 
cept  the  same,  and  that  tender  protected 
appellee  against  all  penalties,  interest,  and 
costs  tliat  might  have  been  assessed  against 
him  for  a  failure  to  pay  the  taxes.  By  his 
first  tender  he  bad  fully  protected  biin<">K, 
oad  such  penalty,  interest,  and  costs  could 
not  again  accrue..  The  writ  of  injunction 
was  served  on  the  tax  collector  on  the  after- 
noon of  January  31,  1914,  the  same  being 
Saturday,  and  on  Monday,  Febmary  2d,  the 
legal  taxes  were  again  tendered  and  again 
refused.  It  is  not  serioosly  contended  that 
the  first  tender  did  not  protect  appellee 
against  the  imposition  of  penalties,  interest 
and  costs;  but  it  Is  Insisted  that  because 
the  tax  was  not  paid  on  the  afternoon  of 
January  31st,  the  penalties,  interest,  and 
costs  a«ain  arose.  The  propoeition  amounts 
to  the  assumption  that  if  appellee  had  not 
sned  out  the  writ  of  injunction,  be  would' 
have  been  immune  as  to  the  penalty.  Inter- 
est, and  costs,  but  because  the  court  required 
the  tax  collector  to  receive  the  taxes,  and 
they  were  not  again  tendered  until  Febru- 
ary 2d,  the  penalty  again  attached.  We  are 
of  opinion  that  the  first  tender  formed  a 
barrier  to  the  collection  of  the  penalty,  and 
that  it  did  not  again  attadi  as  soon  as  the 
writ  of  injunction  was  served.  Penalties  are 
not  favored  In  equity,  and,  unless  there  is  a 
plain  case  of  a  failure  or  refusal  to  pay  tax- 
es, the  penalty  will  not  be  imposed.  Cooley 
on  Taxation,  pp.  901  and  002,  and  notes. 

The  tender  at  the  legal  taxes  was  soffl- 
cient  the  Illegal  taxes  being  clearly  sepa- 
rable from  the  legal  taxes.  State  v.  Pnlmore 
(Tex.  Civ.  App.)  71  S.  W.  418;  First  National 
Bank  of  Lampasas  v.  City  of  Lampasas,  83 
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Tex.  Civ.  App.  630,  78  S.  W.  42.  Appellant 
had  not  failed  or  refused  to  pay  bis  taxes,  a^ 
contemplated  by  article  7692,  Rev.  Statutes. 
That  statute  provides: 

'  "If  any  person  sball  fall  or  refuse  to  pay  the 
taxes  Imposed  upon  him  or  his  property  by  lav 
until  the  thirty-first  day  of  January  next  suc- 
ceeding the  return  of  the  assessment  rolls  of 
the  county  to  the  comptroller,  a  penalty  of  ten 
per  cent,  on  the  entire  amount  of  suw  taxes 
shall  accrue.    •    •    • " 

Appellee  did  all  he  could  to  pay  his  taxes, 
and  made  his  original  tender  good  by  tender- 
ing the  amount  of  taxes  again  on  February 
2d,  and  again  when  this  suit  was  instituted. 
He  thereby  relieved  himself  of  all  penalties, 
Interest,  and  costs.  Clark  v.  Colfax  County, 
2  Neb.  (Unof.)  183,  96  N.  W.  607;  Loan  & 
Trust  Co.  v.  Codington  County,  9  S.  D.  159, 
68  N.  W.  314.    As  said  In  the  last  case  cited: 

"The  county  was  offered  all  it  was  entitled  to 
collect.  *  *  *  It  refused  the  offer,  and  most 
now  be  content  with  a  judgment  for  t^he  amoont 
It  should  have  accepted.  Fayment  of  the  valid 
portion  was  not  required.  A  tender  was  suffi- 
dent." 

[2]  The  Uen  was  extinguished  by  the  ten- 
der, made  good  by  the  payment  Into  the  reg- 
istry of  the  court,  and  the  court  properly  re- 
fused to  foreeloee  a  Uen  on  appellee's  prop- 
erty. Cooley,  Taxation,  pp.  808  and  809; 
Tracey  v.  Irwin,  18  Wall.  459,  21  L.  Ed.  786. 

There  was  no  basis  for  the  suit  Instituted 
against  appellee,  as  he  was  ready  and  will- 
ing to  pay  the  taxes  and  twice  tendered  the 
same  before  the  suit  was  brought  The  de- 
sire for  the  penalty  turned  fJie  scale  against 
receiving  the  taxes,  and  the  suit  was  the  re- 
sult. 

The  judgment  Is  affirmed. 


ANDREWS  et  al.  v.  MYNIER  et  aL 
(No.  5767.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antmtio. 
Jan.  3,  1917.) 

1.  RAII.B0ADS    «S»312(4)— iNJimT    AT   CB088- 

mto — ^LiABiLUT, 
In  an  action  to  recover  the  value  of  an  an^ 
tomobile  destroyed  by  defendant's  train,  alleg- 
ing failure  to  keep  a  lookout  for  any  obstrnc- 
tiMis  on  the  trac^  defendant,  if  its  servants 
could  not  by  keeping  a  lookout  have  discovered 
it  in  time  to  have  prevented  the  injury,  would 
not  be  negligent. 

•[Bid.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  991 ;  Dec.  Dig.  «=9312(4).]    • 

2.  Railroads  «=s>338— Injtjbt  at  Cbossino— 

CONTRIBUTOBT   NBOLIOKNCB. 

If  plaintiff  was  negligent  in  going  upon  de- 
fendant's track  with  his  automobile,  and  de- 
fendant's employ^  did  not  and  could  not  by  the 
exercise  of  ordinary  care  have  discovered  him 
in  time  to  prevent  injury,  he  could  not  recover 
for  the  destruction  of  the  automobile. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §g  10e&-1099;  Dec.  Dig.  €=»338.] 

3.  Neolioence  *=>97— Compabative  Neoli- 
eKNOB— Recovbbt. 

"The  rule  of  comparative  n^ligence  prescrib- 
ed by  Rev.  St.  art  6649,  in  &e  case  of  injury 
to  a  carrier's  employ^  does  not  prevail  in  other 


cases  of  injury  from  negligence.  In  all  other 
cases  of  negl^Bnce  contributory  negligence  is 
an  absolute  d/dtam. 

[Ed.  Noteu — For  other  eases,  see  Negligence^ 
Cent  Dig.  S{  93,  162;  Dec  Dig.  «=>^.I 

Appeal  from  San  Pafrlcfo  (Jonnty  CVrart; 
M.  A.  Childers,  JndgO; 

Suit  by  J.  L.  Mynier  and  another  against 
Frank  Andrews,  receiver,  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed,  and  Judgment  rendered  that 
plaintiffs  take  nothing  by  their  suit 

Kleberg,  Stayton  Se  Plct<a,  of  Ckyrpns 
Christl,  for  appellants.  J.  C.  Houts,  of  Sin- 
ton,  for  appellees. 

FLY,  ax  J.h.  Mynier  and  Mae  G.  Myn- 
ier sued  the  St  Louis,  Brownsville  &  Mex- 
ico Railway  Company  and  Frank  Andrews, 
the  receiver  thereof,  to  recover  the  value  of 
an  automobile  alleged  to  have  been  struck 
and  destroyed  by  a  train  belonging  to  the 
railway  C9mpany.  It  was  alleged  that  J.  L. 
Mynier  attempted  to  drive  his  automobile 
across  the  track  of  the  railway  company,  and 
that  when  on  the  track  "the  engine  of  said 
auto  went  dead,  and  said  auto  stopped  on 
the  track."  The  only  negligence  alleged  on 
the  part  of  appellants  was: 

"That  it  was  the  duty  of  the  engineer  and  fire- 
man on  said  locomotive  to  have  kept  a  lookout 
for  obstructions  upon  defendants'  track  on  said 
occasion,  and  had  they  .or  either  of  them  per- 
formed said  duty  they  could  have  stopped  said 
train  before  the  said  engine  had  reached  said 
automobile,  and  that  it  was  by  reason  of  ths 
carelessness  and  negligence  of  defendants'  serv- 
ants, a^nts,  and  employes  that  said  aatomobile 
was  injured  and  destroyed  as  aforesaid." 

The  cause  was  anbrnitted  to  the  Jary  up- 
on apedid  Issues,  and  the  court  rendered 
judgment  against  the  railway  company  and 
receiver  for  $179.60. 

The  Jury  found  that  th«  automobile  was 
of  the  value  of  $450  Just  before  the  oolll- 
slon,  and  only  $91  immediately  afterwards: 
that  the  employes  operating  the  train  did 
not  discover  the  automobile  on  the  track  a 
sufficient  time  before  the  train  struck  it  to 
have  stopped  the  train  before  it  strudc  the 
automobile,  nor  could  they  have  made  such 
discovery  by  the  use  of  ordinary  care;  that 
the  employes  did  not  use  ordinary  care  in 
having  the  train  approach  the  place  where 
the  automobile  had  stopped  on  the  trac^; 
that  they  were  negligent  and  such  negli- 
gence was  the  proximate  cause  ot  the  colli- 
sion. The  jury  also  found  that  J.  L.  Mynier 
was  negligent  when  approaching  and  at- 
tempting to  cross  the  railway  tra(^,  and 
that  his  negligence  contributed  to  the  Injury 
to  the  automobile. 

[1]  The  inconsistency  of  the  finding  that 
the  employ^  of  appellant  did  not  discover, 
and  could  not  by  the  exercise  of  ordinary 
care  have  discovered,  the  antomobUe  on  the 
track,  and  yet  that  they  were  guilty  of  neg- 
ligence in  approaching  the  crossing,  la  appa- 
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rent  The  011I7  negilgence  charged  was  a 
failure  to  keep  a  lookout  for  any  obstructloh 
on  the  track,  and  If  they  could  not,  by  keep- 
ing a  lookout,  have  discovered  the  obatruo- 
tlon  in  time  to  have  prevented  the  Injury, 
there  could  be  no  negligence.  Not  only  la  It 
clear  from  the  findings  as  to  the  acts  of  the 
employ^  that  there  could  have  been  no'  neg- 
ligence on  their  part,  but  in  addition  the 
Jury  found  that  the  driver  of  the  car  was 
guilty  of  contributory  negltgence  In  attempt- 
ing to  cross  the  track.  The  Jury  was.  In  ef- 
fect, instructed  to  apply  the  rule  of  compara- 
tive negligence,  which  had  no  application  to 
a  case  of  this  character,  and,  although  It 
was  found  that  the  car  was  injured  to  the 
extent  of  $369,  the  sum  of  $179  only  was  al- 
lowed apitelleea.  It  was  endeavored  to  pun- 
ish J.  L.  Mynler  to  the  extent  of  a  fine  of 
$180  for  going  upon  a  crossing  in  front  of  a 
moving  train  and  having  hla  motor  "go  dead" 
on  him. 

[2]  If  J.  li.  Mynler  was  guilty  of  negli- 
gence in  going  upon  the  track  and  the  em- 
ployes did  not  dlsoovo:  him  thereon,  and 
could  not  by  the  exercise  of  ordinary  care 
have  discovered  him  thereon,  as  found  by  the 
^ry,  appellees  should  not  have  recovered, 
and  Judgment  should  have  been  rendered,  on 
the  answers  to  the  issues  presented,  for  ap- 
pellants. 

[3]  The  rule  of  comparative  negligence 
does  not  exist  In  Texas,  except  as  between 
common  carriers  and  their  employes.  In  all 
other  case  of  injuries  resulting  from  negli- 
gence, contributory  negligence  Is  an  absolute 
defense,  no  matter  how  negligent  the  de- 
fendant may  have  been.  Article  6649,  Rev. 
Stats.;  8.  A.  Brewing  Ass'n  v.  Wolfshohl, 
166  8.  W.  644.  The  Jury  found  contributory 
negligence,  and  all  the  fitcts  tend  to  show 
that  the  automobile  could  not  have  been  In- 
jured had  it  not  been  for  the  negligence  of 
the  driver  in  going  upon  the  track.  The 
negligence  of  the  driver  was  tlte  pr<n±nate 
cause  of  the  injury  to  the  automobile. 

The  Judgment  Is  reversed,  and  Judgment 
here  rendered  that  appellees  take  nothing  by 
tills  suit  and  pay  all  costs  in  this  behalf  ex- 
pended. 


FOBD  V.  SIMS.    (No.  6766.) 

(Court  of  Civil  Appeals  of  Texka.    San  Antonio. 

Jan.  8,  1917.) 

1.  Fbaub  «=»22(1)— Duttt  to  Invsstioatb. 

One  induced  to  purchase  300  acres  of  land 
by  false  representations  that  it  was  level ;  that 
water  would  stand  on  only  abont  3  acres ;  that 
160  acres  were  deared ;  that  It  was  all  tillable, 
etc. — could  recover  for  the  fraud  whether  or  not 
he  used  care  in  ascertaining  the  truth  of  tiie 
representations. 

[ESd.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  H  10.  aOk  22,  28;   Dec.  Dig.  <S=322(i).] 

2.  FBAT7D         «S»13(8) BEFBIcaEHTATIONS — 

Knowi,bdos  of  Fai^itt  by  Defbndant. 
Where  the  seller  of  land  stated  as  a  tact 
that  it  was  level  when  it  was  not,  he  was  liable 


for  damages  to  purchaser  relying  thereon,  it 
being  fraud  to  positively  state  a  thing  to  be 
true  not  knowing  .whether  it  is  true  or  not; 
where  the  thing  asserted  is  not  mere  matter  01 
opinion. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dfe.  I  6;    Dec.  Dig.  «=»18(8).] 

3.  Apfkai.  and  Bkbob  9=31068(1)— Habioless 
Erbob— PBXBtruFTioiT  or  Pbkjudicx  rsoif 
Ebbob. 

In  action  for  fraud  in  sale  of  land,  a  charge, 
erroneously  conditioning  recovery  on  plaintiff's 
having  used  due  care  in  investigating,  necessitat- 
ed reversal,  althoogfa  the  jury  found  for  plain- 
tiff on  a  certain  item  and  agamst  him  on  others, 
where  the  theory  of  sach  determination  did  not 
appear,  since  it  would  not  be  presumed  that  the 
verdict  was  based  on  determination  of  a  ques- 
tion of  fact  rather  than'  on  the  application  of 
the  law  stated  in  the  charge. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4225 ;  Dec.  Dig.  «=»1068(1) ; 
Trial,  Cent  Dig.  if  625,  563.} 

4.  Fbadp  «=>59(3)— Acxion  bt  Pubohabeb  oW 
Land — Daicaoes. 

In  action  for  fraud  inducing  purchase  of 
land  for  an  agreed  price,  other  land  being  taken 
in  part  payment  therefor  at  an  agreed  valuatioB, 
damages  recoverable  were  the  difference  between 
the  market  value  of  the  land  when  purchased 
and  the  amonnt  paid,  the  land  taken  in  part 
payment  to  be  considered  as  cash;  the  traniwc- 
tion  being  a  purchase  and  not  a  sale. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  62;  Dec.  Dig.  <8s>69(8).] 

5.  Fkattd  4=>13(2)— Repbesentations— Bx- 
uEF  of  Teuth  by  Defendant. 

If  representations  made  by  a  seller  of  land 
were  false  and  material  and  induced  its  puiv 
chase,  the  seller's  belief  in  their  truth  would 
not  relieve  him  from  liability  for  consequences 
resulting  from  them. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
mg.i4;   Dec.  Dig.  «=9lS(2).] 

Appeal  from  District  Court,  Kleberg  Coun- 
ty;   Robt  W.  Staytim,  Special  Judge. 

Action  by  J.  B.  Ford  against  B.  O.  Sims. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

H.  H.  Flowers,  of  Hebbronville,  and  H.  M. 
Holden,  of  Corpus  Cbrlstl,  for  appellant 
Pollard  &  Crenshaw,  of  Klngsville,  for  ap- 
pellee. 

FLY,  C.  J.  This  is  a  suit  brought  by  ap- 
pellant to  recover  damages  in  the  sum  of 
$13,750,  alleged  to  have  accrued  by  reason  of< 
fraudulent  representations  made  by  appellee 
to  induce  the  purchase  by  appellant  of  301.- 
83  acres  of  land  in  Kleberg  county.  The 
cause  was  tried  by  Jury,  and  resulted  in  a 
verdict  in  favor  of  appellant  for  $76. 

The  evidence  of  appellant  shows  that,  at  the 
time  of  the  purchase  of  the  land  by  him  fr<Hn 
appellee,  appellant  lived  in  Mississippi,  and 
became  Interested  in  the  Kleberg  county  land 
through  advertising  matter  sent  out  by  ap- 
pellee. He  came  from  Mississippi  to  Texas 
and  went  to  see  the  land.  He  met  appellee 
and  in  company  with  him,  and  an  assistant 
of  awwllee,  J.  B;  Flowers,  went  upon  the  land 
to  inspect  it  Appellee,  as  testified  by  ap- 
pellant, represented  to  appellant  that  the  land 
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was  all  even,  good,  black  sandy  land,,  .with 
160  acres  >tliat  would  be  ready  to  plow  by 
fall,  when  appellant  was  to  take  possession, 
it  afterwards  transpired  that  about  100 
acres  of  the  land  were  covered  with  water 
when  It  rained.  There  was  a  sma)!  place  on 
the  land  when  appellant  looked  at  It  that 
was  covered  by  water,  and  appellee  stated 
that  it  was  the  only  place  that  had  water  on 
It.  The  statements  attributed  to  appellee 
as  to  the  quality  and  con(|ltlon  of  the  land 
were  denied  by  Mm.  The  land  was  sold  to 
appellant  at  $60  an  acre,  certain  property  In 
Mississippi  being  taken  in  part  payment  for 
the  land.  The  cleared  land  had  not  been  put 
in  condition  to  be  plowed,  and  appellee,  as 
a  compromise,  ottered  to  pay  appellant  $76. 
The  prices  put  upon  the  land  by  witnesses 
ran  from  $20  an  acre  to  $75  an  acre.  The 
facts  were  very  contradictory  and  made  a 
case  peculiarly  for  a  Jury. 

[1]  The  court  diarged  the  Jury  that,  in 
order  for  appellant  to  recover,  not  only 
mnst  he  prove  that  the  representations  made 
by  appellee  were  false,  fraudulent,  and  ma- 
terial, and  were  believed  by  appellant,  bat 
that  it  should  be  shown  that  appellant  "did 
not  know,  and  could  not  by  the  ezerdse  of 
ordinary  care  have  known,  whether  such  rep- 
resentations were  true  or  false.''  The  charge 
does  not  embody  the  law  applicable  in  cases 
of  this  character.  If  appellee  represented 
to  appellant  that  the  land  be  sold  to  him 
was  level  land,  and  that  water  would  stand 
on  only  one  depression,  covering  about  3 
acres;  tliat  :^60  acres  of  the  land  were  cleared 
and  ready  for  farming;  tliat  all  of  the  land 
was  tillable;  that  a  town  site  had  been  laid 
out  near  the  land;  and  that  adjoining  land 
would  be  divided  into  fitrms  and  settled;  and 
those  'representations,  or  either  of  them,  was 
false;  and  that  appellant  believed  the  repre- 
sentations to  be  true,  and  was  induced  by 
sudi  r^tesentations  to  buy  the  land  from 
appellee — he  should  recover  whether  he  used 
ordinary  catia  or  no  care  in  ascertaining  the 
tmth  of  the  representations.  The  language 
used  in  connection  with  this  subject  in  the 
case  vt  Railway  v.  Kisch,  2  I<.  R:  H.  li.  120, 
has  been  copied  into  nveral  Texas  oplnlona 
a;nd  fnlly  approved.    It  1*  aa  follows: 

"What  once  it  is  eatablisbed  tJiat  there  has 
been  atiy  fraudulent  misrepresentation  *  *  *. 
by  whicb  a  person  has  been  induced  to  enter 
into  a  contract.  It  is  no  answer  to  his  claim  to 
be  relieved  from  It  to  tell  him  that  he  mielit  have 
known  the  tmth  by  further  inqnirr.  He  has  a 
rifAt  to  retort  upon  bis  objector :  'Xou,  at  least, 
woo  bav|»  stated  what  is  untrue  *  *  *  for  the 
purpose  of  drawing  me  into  a  contract,  cannot 
accose  me  of  want  of  caution,  because  I  relied 
inqtlicitly  upon  your  fairness  and  honesty.'" 
Labbe  v.  Corbett,  69  Tex.  603,  6  S.  W.  808; 
Buchanan  v.  Burnett,  102  Tex.  492,  119  S.  W. 
1141, 132  Am.  St  Rep.  900. 

[2]  The  facts  in  this  case  show  that  appel- 
lant was  a  stranger  In  Texas,  knowing  noth- 
ing about  the  land  and  necessarily  relying 
npon  the  statements  of  appellee.  He  could 
lely  upon  the  statements  of  appellee  as  to  the 


qpalit]^,  situation,  and  oondltlon  of  iJie  land, 
sjhd  the  9uty  dlcl  not  devolve  upon  him  to  go 
all  over  the  land  to  ascertain  if  appellee  was 
ti^llin^  him  the.  truth!  Appellant  saw  only  a 
part  of  the  land,  which  was  so  covered  with 
grass  and  brush  that  he  could  not  ascertain  tbe 
topography  of  the  land.  Appellee  stated  as 
a  fact  that  tbe  land  was  level.  He  should 
have  known  before  be  stated  it  as  a  fact 
As  said  by  this  court  in  a  similar  case  to  tliis: 

"If  b«  did  not  know  tlie  balance  of  tlie  land 
was  as  good  as  that  he  showed  to  appellee,  it 
had  the'  same  elfect  as  though  he  did  Imow.  It 
was  fraud  to  positively  state  a  thing  to  be  troe 
when  the  party  making  the  representation  did 
not  know  it  to  be  true.  Morrison  v.  Adoue,  76 
Tex.  265, 13  S.  W.  166.  It  may  be  that  if  appel- 
lee had  insisted  on  going  opon  the  land  he  could 
have  discovered  the  falsity  of  tbe  statement  as 
to  its  quality,  but.  that  would  be  no  answer  to 
his  inayer  to  be  relieved  from  the  contract 
•  •  •  However,  he  relied  upon  the  positive 
statement  of  appellants'  agent  that  the  land, 
not  seen  by  appellee,  was  equally  as  good  as 
that  part  of  the  land  sho'wn  to  him.  The  agent 
could  not  claim  that  what  he  said  was  a  matter 
of  opinion,  because  the  defect  in  the  land  was 
BO  obvions  and  patent  that  he  coold  not  have 
entertained  such  an  opinion.  No  man  coold 
honestly  give  it  as  his  opinion  that  a  parcel  of 
land,  with  a  depression  that  gathers  and  holds 
water  after  a  rain,  was  as  good  as  land  adjoin- 
ing it,  npon  which  there  was  no  such  depression. 
It  was  a  plain  statement  of  fact  made  to  de- 
ceive, or  made  without  knowledge  with  which 
he  should' have  possessed  himsdf  before  making 
any  such  statement"  White  v.  Peters,  185  S. 
W.  659. 

See,  for  a  full  discussion  and  dtation  of 
authorities,  Glbbens  t.  Bonrland,  145  S.  W. 
274. 

[3]  In  this  case,  however,  it  is  tbe  contoi- 
tlon  that  the  erroneous  charge  did  not  in- 
jure appellant,  for  the  reason  that  tbe  Jury 
returned  a  verdict  in  his  favor  for  $75,  and 
must  necessarily  have  found  against  appellant 
on  all  charges  of  fraud  except  that  of  a  fail- 
ure to  grub  tbe  land  as  he  said  be  had  done 
or  would  do.  That  may  be  true,  but  the  Jury 
may  have  aiwlled  the  doctrine  «f  ordinary 
care  to  all  of  the  mlar^reaentations  except 
that  as  to  tbe  land  being  ready  for  plowing, 
and,  if  so,  the  charge  may  have  prevented 
the  recovery  of  damages  that  wonld  have  been 
meted  out  to  appellant  had  the  Charge  not 
been  given.  One  o£  tbe  Jurors  testified,  on 
the  hearing  of  the  motion  for  new  trial,  that 
the  $75  was  awarded  to  cover  the  grabbing 
of  tlie  land,  but  It  is  not  asoertalnable  npon 
what. theory  no  recovery  for  the  damages 
arising  from  other  misrepresentations  was 
allowed.  '  It  may  have  been  because  the 
Jury  did  not  believe  that  such  representations 
were  made,  or  it  may  have  been  on  the  ground 
that  appellant,  by  the  exercise  of  ordinary 
care,  could  have  discovered  the  falsity  of 
the  representations.  When  an  appellate 
court  cannot  determine  from  tbe  record  that 
a  'verdict  was  not  probably  Influenced  by  an 
errpneous  charge,  the  Judgment  will  be  re- 
versed. Williams  V.  Conger,  49  Tex.  582: 
Dwyer  r.  Insurance  Cic,  57  Tex.  184.   As  said 
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by  this  coBrt  In  Nortoo  v.  Hallway,  108  S.  W. 
1044: 

"We  cannot  determine  how  the  jury  arrived 
at  their  concliiBion,  and  we  are)  anwilling  to 
sacrifice  the  rights  of  a  part?  on  a  mere  hypoth- 
esis that  the  Jary,  by  finding  a  verdict  under 
the  condemned  charge,  must  have  found  that 
there  was  no  evidence  in  favor  of  the  position  of 
plaintiff  In  error.  If  the  jury  may  have  been 
misled  by  the  erroneous  diarge,  the  judgment 
will  be  reversed,  although  there  be  other  grounds 
upon  which  the  jury  might  have  based  their 
verdict." 

The  alleged  misconduct  of  tbe  Jnry  will 
not  probably  be  repeated  on  another  trial, 
and  need  not  be  discussed. 

[4]  The  facts  do  not  establish  a  case  of 
exchange  of  property,  bat  should  be  treated 
as  making  a  case  of  a  sale,  a  part  of  the  con- 
sideration being  the  property  owned  by  ap- 
pellant In  Mississippi.  The  measure  of  dam- 
ages given  the  jury  by  the  court,  "the  dififer- 
ence  between  the  value  of  the  property  and 
effects  which  plaintiff  parted  with  and  the 
yalne  of  the  property  which  plaintiff  re- 
ceived from  defendant,"  was  erroneous.  The 
measure  of  damages  In  this  case  is  the  differ- 
ence between  the  market  value  of  the  land 
at  the  time  of  the  purchase  and  the  amount 
which  appellant  paid  for  it  If  the  property 
In  Mississippi  was  valued  at  a  certain  snm 
by  the  parties  and  treated  as  a  payment.  It 
should  be  coqpidered  In  ascertaining  the 
amount  of  the  damages,  as  money  paid  on 
the  land. 

[B]  The  special  charge  numbered  2  should 
have  been  given  by  the  court  If  the  repre- 
sentations made  tqr  appellee  were  false  and 
material  and  misled  ai^ellant  and  caused 


him  to  purchase  the  land,  the  fact  that  appel- 
lee may  hare  believed  the  representations  to 
be  true  would  not  exonerate  him  and  relieve 
him  from  the  consequences  flowing  from  the 
representations  that  were  made.  Loper  v. 
Robinson,  64  Tex.  610;  Culbertson  v.  Blanch- 
ard,  79  Tex.  486,  16  S.  W.  700;  Buchanan  v. 
Burnett  102  Tex.  495,  119  S.  W.  1141,  132 
Am.  St  Rep.  900;  Carter  v.  Oole,  42  S.  W. 
369. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


BROWN  et  aL  v,  HILL.     (No.  1684.) 

(Court  of  Civil  Appeals  of  Texas.  'Tezarkana. 

Nov.  23,  1916.) 

Appeal  from  District  Court  Franklin  County; 
J.  A.  Ward,  Judge. 

Foreclosure  suit  by  G.  P.  Hill  against  Ada 
Brown  and  others.  Judgment  for  complainant 
and  the  defendant  named  appeals.    Affirmed. 

B.  O.  Shurtleff,  of  Mt  Vernon,  for  appellant 
R.  T.  Wilkinson,  of  Mt.  Vernon,  for  appellee. 

LE>VX,  J.  Tbe  appellee,  Hill,  is  seeking  by 
his  suit  to  have  judgment  of  foreclosure  of  a 
vendor's  lien  note,  and  the  defendant  Ada 
Brown,  joined  pro  forma  by  her  husband,  an- 
swered resisting  the  lien  on  the  land,  lliere 
was  a  trial  before  the  court  without  a  jury,  and 
judgment  was  in  favor  of  the  appellee.  The 
court  made  findings  of  fact,  which  are  not  chal- 
lenged, and  which  appear  in  the  record. 

The  question  on  appeal,  under  assignments 
of  error,  entirely  depends  upon  the  construction 
of  the  deed  from  W.  T.  Sullivan  and  wife  to 
Mrs.  Lizzie  Wells.  The  court  construed  the 
deed  as  passing  to  Mrs.  Lizzie  Wells  only  a  life 
estate.  In  this  we  think  the  trial  court  did  not 
err,  and  that  the  judgment  should  be  sustained. 

Affirmed. 
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ABATEMENT  AND  REVIVAL 

See  Eilection  of  Bemedies. 

V.  DEATH  OF  PABTT  AWD   BEVTVAI. 
OF  AOnON. 

(A)  Abatement  or  Sarrtval  of  AettOB. 

9=354  (Tex.Ci7.App.)  Though  under  common 
Uw,  actions  for  personal  injariea  abated  on  the 
death  ot  the  injured  person,  by  specific  provi- 
sions of  Rev.  St.  1911,  art  5686,  the  action  of 
an  injured  person  whose  injuries  do  not  result 
in  death  survives  for  the  benefit  of  his  heirs  or 
legal  representatives.— Gulf,  G.  &  S.  F.  Ry.  Co. 
y.  Sullivan,  180  S.  W.  ISd. 

(B)  Contlnnanee  or  ReTlval  of  Aotloa. 

«s»75(l)  (Tez.Civ.App.)  In  action  by  pedestri- 
an for  injuries  when  struck  by  railway  cars, 
evidence  held  to  make  jury  question  whether  his 
injuries  resulted  in  death  or  whether  his  death 
pending  suit  was  from  other  causes,  so  as  to  per- 
mit revival  under  Bev.  St.  1911,  art.  5686.— 
Gulf,  C.  &  S.  F.  Ky.  Co.  v.  SulUvan,  190  S.  W. 
739. 

In  pedestrian's  action  for  injuries  by  cars, 
plaintiff  having  died  before  trial,  refusal  of  re- 
quested instruction  on  proximate  cause  of  death, 
as  being  the  injuries  or  a  subsequent  fall,  held 
error.— Id. 

ABDUCTION. 

See  Seduction. 

ABSENCE. 

See  Criminal  Law,  9=»G36. 

ABSTRACTS. 

See  Appeal  and  Error,  «s»S82,  690;  Costs, 
«=»264,  266. 

ACCEPTANCE. 

See  Assignments,  9ss»56;  Bills  and  Notes,  «=» 
70,  74 ;  Dedication,  ^=»37;  Insurance,  4=3 
130;  Uaster  and  Servant.  ^=9351;  Principal 
and  Agent,  «=»171;    Sales,  4s»181. 

ACCESSORIES. 

See  Criminal  Law,  «=9792. 

ACCIDENTAL  HOMICIDE. 

See  Homicide,  9=3304. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  9=349,  62,  96;  Evidence, 
93»420;    Principal  and  Surety,  «=»195. 

ACCORD  AND  SATISFACTION. 

See   Compromise   and    Settlement;    Novation; 

Payment;   Release. 
9=»ll(l)  (Ark.)  Where  a  claim  is  disputed  and 
unliquidated '  and  a  less  amount  is  offered  in 


condition  of  satisfaction,  the  creditor's  accept- 
ance thereof,  knowing  the  condition,  is  conclu- 
sive as  an  accord  and  satisfaction. — Mosaic 
Templars  of  America  v.  Austin,  190  S.  W.  671.  ' 
9=3 1 2(1)  (ArkO  Receipt  from  a  beneficial  asso- 
ciation of  a  $60  check  reciting  that  it  was  "in 
full  payment  of  the  within  account,"  held  not  an 
accord  and  satisfaction  of  a  claim  for  the  face 
of  a  |1(X)  policy.— Mosaic  Templars  of  America 
V.  Austin,  190  S.  W.  671. 

ACCOUNT. 

See  Account,  Action  on ;  Account  Stated;  Cor- 
porations, €=>B19;  Executors  and  Adminis- 
trators, 9=>473-606;  Partnership,  9a»328- 
842;   Trusts,  9a>380. 

n.  PBOCEEDIKOS  AlTD  BELIEF. 

9=9 18  (Ark.)  In  an  accounting  based  on  a  eon-  ' 
tract  between  plaintifTs  assignor  and  defendant 
for  acquiring  and  selling  certain  lands  with  a 
division  of  profits  between  them,  evidence  held 
to  sustain  a  master's  finding;  for  defendant  re- 
Karding  various  transactions.— Williama  t. 
Thweatt,  190  S.  W.  113. 

<8=a20(2)  (Ark.)  Where  a  complaint  did  not  ask 
an  accounting  as  to  transactions  after  the  ac- 
tion was  commenced,  evidence  concerning  them 
was  objected  to,  and  the  master  did  not  consider 
them,  there  was  no  error  in  confirming  the  report 
without  finding  for  plaintiff  as  to  such  transac- 
tions.—WiUiams  V.  Thweatt,  190  S.  W.  113. 

ACCOUNT,  ACTION  ON. 

See  Evidence,  9=>271. 

9=>7  (Ky.)  In  suit  for  balance  due,  involving 
mutual  accounts,'  plaintiffs  having  advanced 
money  to  defendant  to  enable  him  to  manufac- 
ture barrel  staves  for  them,  burden  was  on 
plaintifEs  to  establish  a  cash  item  charged 
against  defendant. — Somerset  Stave  &  Lumber 
Co.  V.  Brown,  190  S.  "W.  680. 
9=9 14  (Tez.Civ.App.)  Where  an  account  is 
properly  verified  under  Rev.  St.  art  3712,  pro- 
viding for  suit  on  sworn  account,  it  is  admLssi- 
ble  as  prima  facie  evidence,  in  absence  of  a 
sworn  denial  by  defendant  that  it  was  not  true, 
etc.,  as  required  by  such  statute.— Wilson  v.  J. 
W.  Orowdus  Drug  Co.,  190  S.  W.  194. 

ACCOUNT  STATED. 

9=>l  (Mo.App.)  An  action  for  services  hfli 
not  an  action  on  an  account  stated,  where  there 
was  no  allegation  that  plaintiff  stated  the  ac- 
count to  defendants,  or  that  either  defendant 
agreed  to  its  correctness  andpromised  to  pay. 
— Risinger  t.  Begley,  190  8.  W.  418. 

ACQUIESCENCE. 

See  Appeal  and  Error,  9=9164;  Estoppel,  9=9 
92.       
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ACTION. 

See  Abatement  and  Revival:  Costa,  <t=3>48;  Dis- 
miasal  and  Nonsuit;   Pleading,  ^=3406. 

n.   NATURE  AND  FORM. 

9=325(4)  (MaApp.)  In  action  at  law  upon  a 
note,  mistakes  of  fact  authorizing  reformation 
in  equity  are  no  defense. — Rudolph  Wurlitzer 
Co.  V.  Rossmann,  190  S.  W.  636. 
«=>27(1)  (Mo.App.)  In  a  petition  complaining 
of  the  plaintiffs  being  deprived  of  part  of  his 
security  by  fraudulent  sales  of  land  which  were 
made  possible  by  innocent  mutual  mistake  in 
deeds,  the  allegation  that  one  defendant,  in 
working  out  the  fraud  agreed  to  assume  the  debt 
and  then  attempted  to  conceal  the  agreement, 
does  not  make  the  cause  sound  in  contract,  but 
is  merely  evidence  of  the  manner  in  which  the 
fraud  was  accomplished. — Hunter  v,  Sloan,  190 
S.  W.  57. 

ni.  jonnDER,  spx-ittino,  ooxsox.I' 

DATION,  AND  SEVEBANOB. 

9=350(3)  (Mo.App.)  Where,  a  cause  of  action 
was  stated  in  the  petition  in  favor  of  each  of 
the  parties  plaintiff  which  was  several  and  not 
joint,  the  petition  was  objectionable  for  mis- 
joinder.—Belt  V.  St.  Louis,  I.  M.  &  S.  By.  Co., 
190  S.  W.  1002. 

TV.   GOMMENOEMENT,  PROBEOUTIOir, 
AND  TERMIITATION. 

9=>68  (Tex.Civ.App.)  All  parties  necessary  to 
final  disposition  of  main  issue  in  a  suit  should 
be  joined,  and  their  omission  will  reauire  either 
a  dismissal  or  a  stay  of  proceedings  until 
brought  in.— Collin  County  School  Trustees  v. 
Stiff,  190  S.  W.  216. 

ADEQUATE  REMEDY  AT  LAW. 

See  Injunction,  4=al7,  18. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

Se«  Elxecuton  and  Administratois. 

ADMISSIONS. 

See  Criminal  Law,  «=>408 ;  Evidence,  *=»213- 
233;    Pleading,  «=»127,  214. 

ADOPTION. 

93>6  (McApp.)  An  oral  contract  of  decedent 
to  adopt  plamtUI  and  make  her  his  heir,  when 
established  by  proper  proof  and  shown  to  have 
been  performed  by  plaintiff  on  her  part,  is  en- 
forceable in  equity.— Buck  v.  Meyer,  190  8.  W. 
997 

ADVERSE  CUIM. 

See  Qnietbig  Title. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  9=>7;  Deeds, 
«E9l20;  Easements,  9=>7,  8;  Infants,  <S=» 
2<;  Limitation  of  Actions,  9=372;  Mines  and 
Minerals,  ^=349 ;  Tenancy  in  Common,  9=> 
16.' 

I.  NATmaS  AXD  BEQUISITES. 

(A)  Aoantsltlon  of  Rlorhts  by  Freacrlptlon 

In  Ocncral. 

9:3>I3  (Mo.)  If  there  has  been  an  actual,  open, 
notorious,  continuous,  hostile,  exclusive  posses- 
Rion  of  land  under  claim  of  right,  question 
whether  one  in  possession  has  acted  with  ordi- 
nary prudence  is  not  involved  or  to  be  consider- 
ed ig  jury.— Connor  Realty  Ca  T.  Sparlin,  190 
8.  W.  6. 


(B)  AetamI  Foaaenloa. 

9=s3l4  (Ky.)  A  possession,  which  if  continaed 
for  the  statutory  period  of  15  years  will  ripen 
into  title,  must,  in  the  first  instance,  be  an  ac- 
tual possession.- Tennis  Coal  Co.  t.  Sackett,  190 
S.  W.  130. 

Parties  having  constructive  possession  of  lands 
embraced  within  certain  patents  coald  not  be 
divested  of  such  possession,  except  by  an  actual 
possession  in  fact,  or  by  such  acts  as  vested  in 
(mother  an  actual  possessioa  by  oonatruction. 
— Id. 

Without  actual  possession  of  some  part  of  a 
tract  of  land,  there  can  be  no  constructive  pos- 
session of  any  part  by  one  without  title,  or  one 
having  a  mere  color  of  title  under  a  deed,  pat- 
ent, etc.,  which  Qakes  an  inferior  title. — Id. 

9=3(4  (E[y.)  The  only  way  by  which  a  title 
may  be  acquired  b^  patentee  whose  patent  laps 
over  upon  an  earlier  patent  is  by  an  actual  oc- 
cupancy of  it,  or  a  part  of  it,  claiming  to  its 
well  defined  and  marked  boundaries  continue 
ously  and  adversely  for  statutory  period. — ^Pat- 
ton  T.  Stewart,  190  S.  W.  1062. 
9=3)5  (Ky.)  Before  one  can  acquire  an  actnal 
possession  to  land  to  which  he  has  <MiIy  a  color  of 
title,  he  must  enter  upon  it  with  the  intention  of 
holding  it  and  most  aaim  it  to  well  marked  and 
defined  boundaries.— Tennis  Coal  Co.  t.  Sackett, 
190  S.  W.  130. 

9=3 1 6(1)  (Ky.)  Adverse  possession  necessary  to 
create  title  must  be  based  on  physical  facts 
such  as  making  of  Improvements  or  the  doing  of 
acts  openly  evincing  purpose  to  hold  dominion 
in  hostility  to  titie  of  real  owner,  and  snch  as 
to  give  notice  of  that  purpose. — Tennis  Coal  Co. 
V.  Sackett,  190  S.  W.  130.  • 

Adverse  possession  must  be  based  upon  some 
physical  acts  performed  upon  the  land  as  will 
give  the  true  owner  notice  that  another  is  in 
possession  of  his  land,  and  the  acts  necessarily 
must  be  such  as  to  enable  the  owner  to  maintain 
an  iftction  of  ejectment  or  trespaas  against  the 
intruder.— Id. 

9=324  (Tenn.)  A  possession  consisting  of  hav- 
ing dirt  thrown  upon  a  lot  from  time  to  time  to 
fill  op  holes  and  occasionally  storing  lumber  and 
wagons  thereon  held  not  sufficient  to  support  a 
claim  of  adverse  possession. — Ferguson  t.  Prince. 
100  S.  W.  548. 

9=327  (Ky.)  In  a  suit  to  quiet  title,  evidence 
held  not  to  show  plaintiffs  adverse  possession 
of  a  lap  over  upon  or  interference  between  his 
later  patent  and  an  earlier  patent,  part  of 
which  included  the  land  involved. — ^Patton  v. 
Stewart,  190  8.  W.  1062. 

(B)  DnrattOB    and    Oonttnattr    of    Pesaes- 
•ton. 

9s>43<2)  (Ky.)  A  later  patentee  whose  patent 
overlaps  an  earlier  patent  cannot  tack  to  his 
possession  of  the  earner  patent  his  claim  to  the 
boundary  of  his  later  patent— Patton  v.  Stew- 
art, 190  S.  W.  1062.  . 

9s>43(3)  (Tenn.)  Successive  adverse  possessions 
under  statute  of  limitations  cannot  be  tacked 
unless  they  are  connected  by  contract  or  other 
form  of  legal  privity.— Fergnaon  v.  Prince,  190 
S.  W.  548. 

Under  the  doctrine  of  preamnptlon  of  grant 
by  continuous  adverse  possession  of  land  for  20 
years  while  successive  possessions  most  be  con- 
nected without  hiatus,  there  need  be  no  privity 
of  contract  or  other  legal  privity  between  suc- 
cessive occupants — ^Id. 

(T)   Hoatlle  Character  of  Poaa«aal«n. 

9=358  (Tex.CHv.App.)  As  prescription  is  found- 
ed on  supposition  of  grant,  use  or  possessioD 
on  which  it  is  founded- must  be  adverse  or  of 
nature  to  indicate  that  it  is  claimed  as  right  and 
not  by  permission,  or  any  compact  short  of 
grant.— Callan  v.  Walters,  190  S.  W.  829. 
«=>66(1)  (Ky.)  One  having  titie  to  land  and 
actual  possession  thereof  and  who  acquires  the 
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title  to  contlgnous  tracts  with  Intention  to  hold 

rnes^ion  to  the  bpundaries  of  all  the  tracts 
in  the  actual  possession  of  all.— Tennis  Coal 
Co.  V.  Sackett,  190  S.  W.  130. 
^=s>68  (Ky.)  One  having  no  color  of  title  may 
create  an  actual  possession  in  himself,  by  con- 
struction, to  part  of  a  tract  of  land,  by  entering 
thereon  and  using  and  occupying  a  part  and 
claiming  it  to  a  well  marked  and  defined  bound- 
ary, which  either  already  Qiiits,  or  which  he 
places.— Tennis  Coal  Co.  v.  Sackett,  190  S.  W. 
130. 

®=>85(3)  (Tez.Clv.App.)  Evidence  to  indicate 
that  the  possession  was  adverse,  and  not  by  per- 
mission, must  be  clear  and  positive. — Callan  v. 
Walters,  190  S.  W.  829. 

XZ.  OPEBATION   AND  ETFEOT. 

(A)  Kxtent  At  PoaseaatOB. 

€=>96  (Ky.)  One  entering  nnd«r  an  instm- 
ment  evidencing  title  with  intention  of  possess- 
ing to  the  boandaries  described  therein  will  be  in 
actnal  possession  to  such  boundaries,  or  to  the 
extent  his  bonndary  is  not  in  another's  actual 
possession,  or  unless  his  boundary  embraces  a 
lap  upon  a  senior  grant. — Tennis  Coai  Co.  t. 
Sackett,  190  S.  W.  130. 

9=>96  (Ky.)  Where  defendants  had  been  in 
open,  notorious,  adverse  possession  of  part 
of  boundary  tract  in  dispute,  they  were  entitled 
to  instruction  that  in  no  event  could  plaintiffs' 
recovery  include  such  portion.— Garvin  ▼.  Threl- 
keld.  190  S.  W.  1002. 

®=s>IOO(l)  (Ky.)  One  having  color  of  title  may 
have  an  actual  possession,  by  construction,  in 
parts  of  tract  by  entering  with  intention  to  hold 
possession  to  extent  of  boundaries  of  his  deed, 
etc.,  and  is  then  in  actual  possession  of  part 
which  he  occupies  and  in  actual  possession,  by 
construction,  of  remainder  when  not  in  anottier'a 
possession.— Tennis  Coal  Q).  v.  Sackett,  190  S. 
W.  ISO. 

^9 1 01  (Bjr.)  One  entering  under  deed  on  land 
to  part  of  which  vendor's  title  was  valid  and  to 
part  of  which  it  was  invalid  and  covered  by  an- 
other's valid  title,  and  occupying  the  part  to 
which  he  has  good  title,  does  not  have  adverse 
possession  to  part  to  which  he  has  no  valid  title 
without  actual  entry  and  use  so  as  to  be  notice 
to  true  owner.— Tennis  Coal  Co.  v.  Sackett.  190 
S.  W.  130. 

«=»i03  (Ky.)  Where  junior  grant  laps  upon 
senior  grant  and  senior  patentee  has  never  en- 
tered upon  any  part  of  his  grant  and  has  only 
constructive  possession,  junior  patentee  entering 
without  the  lap  and  continuing  to  hold  to  his 
boundaries  is  not  in  actual  or  constructive  pos- 
session.—Tennis  Coal  Co.  ▼.  Sackett,  190  S.  W. 
130. 

One  owning  and  residing  upon  a  tract  who 
acquires  an  inferior  title  to  an  adjoining  tract, 
to  which  anotber  has  a  constructive  possession, 
does  not  acquire  an  actual  possession  of  the 
tract  to  which  he  holds  a  color  of  titH  and  be- 
fore he  obtains  adverse  possession  of  it  must 
enter  and  take  physical  possession.— Id. 

.m.  vusADisa,  evidhnob,  thiai.. 

AMB  REVIEW. 

^=9 1 10(4)  (Tcx.Civ.Api)0  In  an  action  to  re- 
cover land,  with  cross-bul  by  defendant  pleading 
title  by  limitations  evidence  as  trf  the  long  pos- 
session and  use  of  the  land  sued  for  by  defend- 
ant, was  admissible.- Miller  v.  Meyer,  190  8.  W. 
247. 

«=>II4(1)  (Ky.)  In  suit  to  establish  ownership 
of  various  tracts  of  land  conveyed  to  plaintiff  by 
devisees  under  will  of  original  patentee,  and  to 
minerals  thereunder,  evidence  held  insufficient  to 
show  adverse  possession  in  vendors  of  defendant 
coal  company.— Tennis  Coal  Co.  v.  Sackett,  190 
S.  W.  ISO.- 


«s>ll4(l)  (E^.)  Evidence,  Md  to  show  that 
defendant,  behevlng  himself  to  be  the  owner  of 
certain  disputed  land  by  virtue  of  purchase  and 
deed,  at  once  took  possession  and  held  the  land 
continuously. for  over  20  year8.-^Ros8  v.  Bich- 
ardson,  190  8.  W.  1087. 
<&=»!  15(1)  (Ky.)  In  a  suit  to  estabUsh  the  own- 
ership of  traet  embraced  in  patent  under  which 
plaintiff  claimed,  htld,  that  question  of  adverse 
possession  of  defendant's  vendors  was  for  jtiry. 
—Tennis  Coal  Co.  v.  Sackett,  190  8.  W.  130. 
«=>II5(1)  (Tex.CSv.App.)  In  trespass  to  try  ti- 
tle, .evidence  held  sumcient  to  require  the  ques- 
tion of  defendant's  right  to  the  property  under 
the  five-year  statute  of  limitations  to  he  sub- 
mitted to  the  jury. — Morris  t.  Parsons,  190  8. 
W.  241. 

4=>l  15(6)  (Mo.)  In  a  suit  in  ejectment,  wheth- 
er defendant's  grantor  had  acquired  title  by  ad- 
verse possession  at  time  of  her  deed  to  defend- 
ant held  forjury.— Connor  Realty  Co.  v.  Spar- 
lin,  190  S.  W:  6.         • 

®=>  1 1 6(1)  (Mo.)  In  a  suit  in  ejectment,  an  in- 
struction on  adverse  possession  keid  unintelligi- 
ble, and  properly  refused.— Connor  Realty  C!o.  T. 
Sparlin,  190  8.  W.  6. 

AFFIDAVITS. 

See  Appeal  and  Error,  4s>367;  Criminal  Law, 
€=»958;  Depositions;  Injunction,  43»122; 
Pleading,  «S3302. 

AGENCY. 

See  Principal  and  Agent 

AIDER  BY  VERDICT. 

See  Appeal  and  Error,  «S91068;  Pleading,  ^=> 
438. 

ALIMONY. 

See  Divorce,  «s»227-289. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

See  Appeal  and  Error,  <8=3590,  959, 1149;  Con- 
tinuance, $=>30;  Courts,  $=>116;  Limita- 
tion of  Actions,  «=9l27;  Pleading,  <S=3236- 
248,  420;    Process,  «=»& 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  «b>231. 

ANIMALS. 

See  Carriers,  «=s>218-230;  Railroads,  «3>337, 
411-448;    Statutes,   «=3ll8, 

<8=336  (Ark.)  A  penalty  for  violation  of  Acts 
1915,  p.  338,  and  regulations  made  thereunder 
held  properly  imposed  under  Kirby's  Dig.  !l 
2447,  2448,  and  not  under  Acts  1907,  p.  1046, 
I  5.— Davis  V.  State,  190  S.  W.  436. 

In  prosecution  for  violation  of  Acts  1916,  p. 
338,  and  regulations  thereunder  regarding  tick 
eradication,  and  requiring  owners  to  bring 
cattle  to  be  dipped,  proof  on  part  of  defendant 
that  his  cattle  were  not  infected  with  ticks, 
and  that  no  ticks  had  been  found  in  bis  ndgh- 
borhood,  held  properly  excluded.— Id. 
9=»I00(9)  (Mo.App.)  An  instruction  that,  if  the 
dog  for  the  value  of  which  suit  was  brouitht 
came  into  defendant's  possession  by  voluntarily 
coming  onto  his  premises,  or  being  brought 
thpre  Dy  some  one  other  than  defendant,  and 
was  thereafter  so  injured  as  to  be  of  no  value, 
plaintiff  could  not  recover,  held  properly  refused. 
— Pcnter  v.  Rittcr,  190  S.  W.  29. 
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ANSWER. 

See  Pleading,  ig=a85-148. 

APPEAL  AND  ERROR. 

See    Appearance,    «s»9;     Costa,    «=»2M-263; 

Courts,    «=3231;     Criminal    Law,    «=»1031- 

1186;    Exceptions,  Bill  of. 
For  review  of  rulings  in  particalar  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

II.  ITATTTKE  AND  OBOirNDS  OF  AF- 
FEIJLATE  J1TBISDIOTION. 

«=>2I  (Ky.)  The  parties  cannot  confer  juria- 
dictiob  on  the  Court  of  Appeals  by  consent. — 
Hillman  Land  &  Iron  Co.  T.  Commonwealth, 
190  S.  W.  467. 

<8=>23  (Mo.App.)  It  is  the  duty  of  appellate 
courts  to  raise  jurisdictional  questions  sua 
sponte.— MaUacOt  v.  Kline^lSO  S.  W.  408. 

in.   DECISIONS  REVIEW ABI,E. 

<B)  Nature  ot  Snbjeot-Mattei*  and  Oharao- 
ter  of  Parties. 

<8=»3e  (Ky.)  That  a  judgment  under  $600  was 
for  the  recovery  of  a  license  tax  from  which 
appeal  was  granted  by  circuit  court,  does  not 
give  the  Court  of  Appeals  jurisdiction,  under 
Ky.  St  i  950,  as  amended  by  Laws  1914,  c. 
23.— HUIman  Land  &  Iron  Co.  v.  Common- 
wealth, 190  S.  W.  467. 

(D)  Finality  of  Determination. 

«s»80(l)  (Tex.Civ.App.)  In  suit  to  cancel 
deed  on  ground  of  fraudulent  representations  in- 
ducing it.  where  plaintiff  tendered  a  deed  of 
land  received  in  exchange,  judgment  for  plain- 
tiff, though  not  disposing  of  the  tender,  neld  a 
final  appealable  judgment— Pitt  v.  Gilbert,  190 
S.  W.  1157. 

IV.  BIOHT  OF  BEVIEW. 

(B)  Batoppel,  'Waiver,  or  Asrceanenta  At- 
feetin*  RlKht. 

«s>l54(l)  (Ky.)  Rigbt  of  appeal  is  waived  by 
recognition  or  voluntary  acquiescence  in  a 
judgment  or  order.— Todd's  Ex'r  v.  First  Nat. 
Bank,  190  S.  W.  468. 

Acquiescence  must  be  clear  and  unconditional 
to  bar  right  of  appeal- Id. 

V.  PRESENTATION    AND    RESERVA* 

TION  IN  I.OWER  OODBX  OF 

GROUNDS   OF  REVIEW. 

(A)   (asnea  and  dneBtlons  In  Iiower  Oonrt. 

<3>I70(2)  (Mo.App.)  A  garnishee,  who  took 
no  exception  to  the  overrnlinR  by  the  trial  court 
of  his  contention  that  the  statute  under  which 
plaintiff  was  proceeding  was  unconstitutional, 
cannot  raise  a  constitutional  question  on  appeal. 
—Riley  Pennsylvania  Oil  Co.  v.  Symmonds,  190 
S.  W.  1038. 

4=»I7I(2)  (Mo.App.)  Where  attorneys  an- 
nounce in  trial  court  that  they  will  try  the 
case  in  equity,  such  theory  of  the  case  controls. 
— Buckner  v.  Midland  Farm  &  Land  Co.,  190 
S.  W.  419. 

4=>I72(1)  (Mo.App.)  Contentions  held  not  re- 
viewable on  appeal  when  not  presented  below. — 
Briggs  v.-Lusk,  190  S.  W.  380. 
4s»l73(l)  (Mo.App.)  The  objection  that  a 
newspaper  publishing  a  notice  of  time  for  pre- 
senting claims  was  not  a  proper  newspaper  for 
each  puri>ose  cannot  be  considered  for  the  first 
time  on  appeal.— C.  H.  Albers  Commission  Oo. 
V.  Vogelsang,  190  S.  W.  1058. 
^=»I73(2)  (Mo.App.)  In  an  action  to  recover 
plaintiffs  interest  in  real  estate  formerly  con- 
veyed to  defendant  and  by  plaintiff  and  her 
husband,  npon  defendant's  oral  agreement  to 
pay  plaintiff  value  of  her  interest,  where  de- 
fendant rested  the  case  on  nonliability  and  made 


no  issue  by  instructions  or  otberwiae  as  to 
value  of  plaintiff'B  interest  or  measure  of  her 
recovery,  be  cannot  make  such  issue  on  appeal 
—Grayson  ▼.  Grayson,  190  S.  W.  930. 
€=>  1 79(3)  (Tex.Oiv.App.)  A  peremptory  instruc- 
tion for  plaintiff  serves  as  basis  for  assignments 
of  error  raising  those  issues. — Leonard  v.  Ken- 
dall, 190  S.  W.  786. 

(B)  Objeotlons  and  Motion*,  and   Rnllnsa 
Thereon. 

®=>I84  (Ark.)  The    objection    that   a    suit   in 
chancery  should  have  been  transferred   to  the 
law  court  cannot  be  raised  for  the  first  time  on , 
appeal. — Mosaic  Templars  of  America  v.  Austin, ' 
190  S.  W.  671. 

€s»l97(l)  (MoJ^pp.)  AUejied  variance  between 
the  allegations  and  proof  is  not  available  in  the 
Court  of  Appeals,  where  no  objection  was  made 
or  exceptions  taken  in  the  court  below. — ^Volk  v. 
Zepp,  190  S.  W.  609. 

<Ss>200  (Tex.Civ.App.)  Defendant,  which  ac- 
cepted jurors  without  protest  after  they  heard 
claimed  improper  remark  of  plaintiff's  counsel 
in  argument  ca  exception  to  petition,  held  un- 
able to  coinplain  of  it— Marshall  Mill  A  Eleva- 
tor Co.  V.  Schamberg,  190  S.  W.  229. 
<8=>203(S)  (Tex.Civ_App.)  Where  appellant  fail- 
ed to  test  accuracy  of  witness  as  to  stated  per- 
centage of  depreciation,  it  could  not  complain 
on  appeal. — St  l^uis  Southwestern  Ry.  Co.  of 
Texas  v.  Miller  &  White,  190  S.  W.  819. 
€=s>204(2)  (Mo.App.)  The  admission  of  evi- 
dence of  a  conversation  between  defendant  and 
a  third  party,  to  which  no  objection  or  excep- 
tion was  taken,  was  not  reversible  error.— 
Dawson  v.  Plintom,  190  S.  W.  972. 
$s>204(3)  (Ark.)  Where  defendant  made  no 
objection  at  time  and  saved  no  exception  to  ml- 
ing  of  court,  and  did  not  make  such  ruling  a 
ground  for  motion  for  new  trial,  he  conld  not 
complain  on  appeal  of  court's  ruling  permitting 
a  justice  of  the  peace  to  testify  that  a  criminal 
prosecution  instituted  by  defendant  against 
plaintiff  was  dismissed.— Twist  v.  Mulliniz,  190 
S.  W.  851. 

4=3209(6)  (Mo.App.)  The  foilure  of  a  party  to 
object  to  the  admission  in  evidence  of  an  ordi- 
nance not  in  force  when  the  accident  occurred 
does  not  preclude  him  from  insistingthat  it  was 
of  no  weight  in  the  case. — Young  v.  DunUp,  190 
S.  W.  1041. 

«=3>2I3  (Tex.Civ.App.)  Where  the  court  witi- 
ont  objection  submitted  to  the  jury  the  iasoe  of 
contributory  negligence,  defendants  cannot  com- 
plain that  there  was  no  evidence  to  sustain  the 
jury's  finding.— Caffarelli  Bros.  v.  Bell,  190  S. 
W.  223. 

«S32I6(1)  (Ky.)  Where  no  instructions  were 
offered  or  considered  relating  to  grounds  of  de- 
fense, they  will  not  be  reviewed. — Wallace  v. 
Lackey,  190  S.  W.  709. 

<8=32I6(1)  (Tex.Civ.App.)  An  asdgnment  of 
error  to  the  admission  of  testimony  which  was 
admissible  only  to  impeach  a  witness  cannot  be 
sustained  where  only  the  general  objection  was 
made  and  no  special  charge  limiting  its  effect 
was  requested. — Earhart  v.  Agnew,  190  S.  W. 
1140. 

®=32I8(1)  (Mo.App.)  A  verdict,  erroneous  be- 
cause based  on  a  defense  not  pleaded^  will  be 
set  aside,  notwithstanding  counsel  in  their 
briefs  assumed  that  such  defense  was  in  the 
case.— Stoutzenberger  v.  Lamb,  190  S.  W.  963. 
®=^230  (Ky.)  Alleged  error  occurring  during  a 
jury  selection  is  not  saved  for  review  when 
first  presented  in  a  motion  for  new  trial. — 
Carter  Coal  Co.  v.  Love,  190  S.  W.  481. 
®=»23l(3)  (Mo.App.)  An  objection  to  evidence 
which  fioils  to  state  the  grounds  thereof  will 
not  be  considered  on  appeal.— Pounds  v.  Far- 
mers' Union  Mercantile  Co.,  190  S.  W.  374. 
«=»23l(3)  (Tez.Civ.App.)  In  an  action  for 
negligent  carriage  of  cattie.  error  in  the  admia- 
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sion  of  erldenc*  for  plaintUt  of  ffliterence  in 
tlie  value  of  cattie  when  loaded  and  on  their  ar- 
rival was  not  sufBdentl;  presented  by  the  gen- 
eral objection  that  evidence  "of  any  difference 
in  Talne"  between  time  of  loading  and  of  ar- 
rival would  be  incompetent — Kansas  Cibr,  M. 
&  O.  By.  Co.  of  Texas  t.  James,  190  S.  W. 
U36. 

«B>23I(7)  (Tez.C»y.App.)  An  assignment  of 
error  to  the  admission  of  testimony  which  was 
admissible  only  to  impeach  a  witness  cannot  be 
sustained  where  only  the  general  objection  was 
made  and  no  special  charge  limiting  the  effect 
of  the  testimony  was  requested.— Earhait  T. 
A«new,  190  &  W.  U40. 

«59232(2)  (Tex.aT.App.)  Where  the  biU  of 
exception  to  aflmission  of  testimony  shows  that 
objection  nrged  in  trial  court  was  entireUr  dif- 
ferent from  objeztion  urged  in  brief,  the  assign- 
ment will  be  overruled.— Tyler  v.  McChesney, 
190  a  W.  lUB, 

«s»236(l)  (Ky.)  Refusal  of  defendant  to  give 
kia  deposition  required  under  Civ.  Code  Prac. 
{  606,  subsec.  8,  as  to  examination  of  .adverse 
party  before  trial,  was  not  ground  for  reversal, 
where  plaintiff  went  into  trial  without  moving 
for  continuance  to  take  the  deposition.— Chris- 
tian's Adm'x  V.  Ennia.  190  S.  W.  676. 
«=>236(1)  (Ky.)  Where  plaintiff  undertook  to 
take  defendant's  deposition  before  trial  under 
Civ.  Code  Prac  I  606,  subd.  8,  defendant's  refus- 
al to  answer  questions  or  complete  the  deposition 
held  not  error,  where  plaintiff  did  not  ask  a 
continuance.— Netter  v.  Caldwell,  190  8.  W. 
721. 

«=>237(2)  (Mo.App.)  Where  plaintirs  testi- 
mony as  to  statements  mode  by  a  fellow  servant 
was  Emitted  over  objections,  but  on  cross-exam- 
ination he  testified  that  they  were  made  after 
accident,  as  defendant  did  not  then  move  to 
strike  testimony  on  direct  examination,  held 
that  he  cannot  complain  on  appeal.— Marbow  v. 
Oross-O'Keilly  Chandelier  Co.,  190  S.  W.  624. 
'4=9242(4)  (Ky.)  In  an  action  for  trespass  and 
removal  of  timber,  where  court  was  not  asked 
and  did  not  rule  upon  coimietency  of  evidence 
offered  Id  support  of  a  defense  and  the  sofBcien- 
cy  of  such  evidence  to  support  the  defense,  such 
questions  will  not  be  reviewed. — Wallace  v. 
Lackey,  190  S.  W.  709. 

^=>242(4)  (Ky.)  In  absence  of  showing  that  de- 
fendant s  deposition  before  trial,  taken  by  piain- 
tiS  under  Civ.  Code  Prac.  f  606,  subd.  8,  was 
presented  by  plaintiff  to  trial  court,  or  that 
court  was  asked  to  rule  on  questions  which  de- 
fendant refused  to  answer,  etc.,  plaintiff  could 
not  complain  they  were  not  answered,  or  that 
deposition  was  not  completed, — Netter  v.  Cald- 
weU,  190  S,  W.  721. 

(C)    Bxeeptlons. 

-4=9248  (MoJlpp.)  Assignments  of  error  refer- 
ring to  matters  concerning  which  no  exceptions 
were  saved  below  cannot  be  considered.— 
Moore  v.  McCutchen,  190  S.  W.  350. 
4=9253  (MoJkpp.)  AUeged  variance  between  the 
ulegations  and  proof  is  not  available  in  the  Court 
of  Appeals  where  no  objection  was  made  or  ex- 
ceptions taken  in  the  court  below. — Volk  v. 
Zepp,  190  S.  W.  609. 

4s»253  (Tex.Civ.App.)  That  petition  for  in- 
junction was  not  properly  verified  as  required 
by  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  ait. 
4649,  should  be  raised  in  the  trial  court  by  ez- 
oeption,  and  failure  to  except  is  waiver  of  suf- 
ficiency of  affidavit— Collin  County  (ichool  Trus- 
tees V.  Stiff,  190  S.  W.  216. 
4S9260(1)  (Ark.)  Where  defendant  made  no 
objection  at  time  and  saved  no  exception  to  rul- 
ing of  court,  and  did  not. make  such  ruling  a 
ground  for  motioii  for  new  trial,  be  could  not 
complain  on  appeal  of  court's  ruling  permitting 
a  justice  of  the  peace  to  testify  that  a  criminal 


prosecution  instituted  by  defendant  against 
plaintiff  was  dismissed.— Twist  v.  Mulliniz,  190 
S.  W.  851. 

«=»260(2)  (Mo,App.)  Exclusion  of  deposition 
offered  in  evidence  cannot  be  reviewed  in  al>- 
sence  of  .exception.— Stiinson  v.  Brinkman,  190 
S.  W.  646. 

(D)  Motion*  for  New  Trial. 

^s>30l  (Ark.)  Where  defendant  made  no  ob- 
jection at  time  and  saved  no  exception  to  rul- 
ing of  court,  and  did  not  make  such  ruling  a 
gronad  for  motion  for  new  trial,  he  could  not 
complain  on  appeal  of  court's  ruling  permitting 
a  justice  of  the  peace  to  testify  that  a  criminal 
prosecution    instituted    by    defendant    against 

Plaintiff  was  dismissed.— Twist  v.  Mullinix,  190 
.  W.  851. 
4=>30l  (Mo.App.)  An  instruction  not  com- 
plained of  in  appellant's  motion  for  new  trial 
>vas  not  reviewable.— Viles  v.  Yiies,  190  & 
W.  41. 

«=>30l  (Mo.App.)  The  objection  that  the  ver- 
dict is  contrary  to  the  instructions  is  not  avail- 
ible  to  appellants  where  it  was  not  called  to 
the  attention  of  the  trial  court  in  motion  for 
new  trial.— McDonald  v.  Central  IllinolB  Const. 
Co.,  190  S.  W.  633. 

4=9301  (Mo.App.)  Where,  in  motion  for  new 
trial,  no  mention  is  made  of  a  nonjoinder  of 
parties,  the  objection  cannot  be  raised  on  ap- 
peal.—Bock  V.  Meyer,  190  S.  W.  997. 
<8=930l  (Tex.Civ.App.)  Under  rule  26.  Rules  for 
the  Courts  of  Civil  Appeals  (142  S.  W.  zii),  an 
assignment  cannot  be  considered  where  it  is 
not  found  in  the  amended  motion  for  a  new 
trial.— Caffarelli  Bros.  v.  Bell,  190  S.  W.  223. 
<8=>302(4)  (Ky.)  Although  all  instructions  were 
objected  and  excepted  to,  if  the  giving  of  one 
only  was  assignee!  as  error  in  the  motion  and 
grounds  for  new  trial,  that  alone  is  reviewable. 
—Kentucky  Live  Stock  Ins.  Co.  v.  McWilliams, 
190  S.  W.  697. 

€=9302(4)  (Mo.)  A  motion  for  a  new  trial  for 
errors  in  instructions  heM  sufficient  to  raise 
those  errors  on  appeal,  even  if  Kev.  St.  1909,  | 
1841,  applies  to  motions  for  new  trials. — 
Wampler  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  190 
S.  W.  90& 

VX.  PARTUS. 

4=9335  (Ky.)  Appeal  granted  by  clerk  of  Court 
of  Appeals  to  "O.  P.  jM.,  etc.,'  in  accordance 
with  statement  for  an  appeal  required  by  Civ. 
Code  Prac.  S  739,  made  him  the  only  appellant; 
the  word  "etc."  after,  his  name  being  insuffi- 
cient to  make  any  one  else  an  appellant — Mor- 
ton T.  Xoung,  190  S.  W.  1090. 

vn.  REQUlSmSS  aitd  prooeedinos 

rOB  TttAKSFEB  OF   OA1TSE. 

(B)  PetlMoa  or  Prayer.  Allowanee,  mnt 

Certlfteate  or  Aflldavlt. 

4s»359  (Ky.)  Under  Ky.  St.  |  950,  as  amend- 
ed by  Laws  1914,  c.  28,  providing  tjiat  appeals 
from  the  circuit  court  to  the  Court  of  Appeals 
for  money  judgments  under  $600  can  only  be 
granted  by  the  Court  of  Appeals,  an  appeal 
granted  by  a  circuit  court  from  such  a  judg- 
ment is  void.— HUlman  Land  &  Iron  Ca  v. 
Commonwealth,  190  S.  W.  467. 
4=9361(5)  (Ky.)  Under  Court  of  Appeals  rule 
20  (169  S.  W,  vii)  the  motion  for  appeal  may 
be  considered  at  the  hearing  on  the  merits. — 
Kentucky  Traction  &  Terminal  (3o.  v.  Grimes, 
100  S.  W.  129. 

«=9365(1)  (Ark.)  Under  Kirby's  Dig.  {  1487, 
providing  that  appeals  from  county  to  circuit 
court  shall  be  granted  by  either  the  county 
court  or  circuit  clerk,  the  circuit  court  has  no 
jurisdiction  over  a  claim  disallowed  by  the  coun- 
ty court,  where  an  afBdavit  for  appeal  was  filed, 
but  no  order  granting  the  appeal  was  made- 
Mississippi  County  V.  Moore,  190  S.  W.  110. 


For  cases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Serito  A  Indexes  see  same  topic  and  KBT-NVUBBR 


Appaal  and  Enm 


190  SOUTHWBSTEEIN  RBPOBTBR 


1174 


«=»367  (Mo.App.)  Be^ardlesB  of  r^citola  in 
the  order  of  the  circuit  court  fcrantinf;  an  ap- 
peal, jurisdiction  is  not  conferred  in  the  ab- 
sence of  sufficient  affidavit,  as  required  by  Rev. 
St.  1906,  §  2040.— Walser  v.  Leach,  190  S.  W. 
982.  .    . 

It  is  not  necessary  that  the  affidavit  for  ap- 
peal follow  the  statutory  lan^age  literally,  If 
m  substantial  compliance  therewith,  and,  where 
it  shows  on  its  face  an  attempt  to  comply,  even 
error  of  substance  by  omission  of  some  words 
can  be  treated  as  clerical. — Id. 

Affidavit  for  appeal  held  Insufficient  nnder 
Rev.  St.  1909,  §  a040,  stattng  requisites  thereof, 
for  failure  to  show  that  the  appellant  was  ag- 
grieved, or  that  the  appeal  was  not  for  vexation. 
—Id. 

(C)  Prxmcnt  of  Fee*  or  Coata,  and  Bond* 
or  Other  Secnrlttea. 

<8=389(3)  (Tex.Civ.App.)  Under  Rev.  St.  art. 
2098,  nonresident  seeking  to  appeal  as  pauper 
must  make  proof  of  inability  to  give  required 
security  before  trial  court,  and  certificate  of 
county  judge  of  another  state  is  of  no  legal  val- 
ue.—Ridling  v.  Fannin  County,  190  S.  W.  251. 

(D)   'Writ  of  Brror,  Citation,  or  Hottee. 

®=>4I7(1)  (Tex.Civ.App.)  A  paper  which  in  no 
way  identifieB  the  case,  whether  by  its  style,  file 
number,  or  the  description  of  any  judgment  or 
order,  and  which  is  not  signed,  though  filed  with 
the  clerk  of  court,  does  not  constitute  notice  of 
appeal.— Russell  v.  Koennecke,  190  S.  W.  253. 

Under  Rev.  Civ.  St.  art.  2085.  written  state- 
ment filed  with  clerk,  not  brought  to  attention 
of  court,  docs  not  amount  to  notice  of  appeal  in 
open  court. — Id. 

«=3429  (Mo.App.)  Under  Rev.  St.  1909,  f  7584, 
providing  that  on  appellant's  failure  to  give  no- 
tice of  appeal  the  judgment  may  be  affirmed  or 
the  appeal  dismissed  at  option  of  appellee,  the 
appellee  may  waive  notice  of  appeal  and  enter 
his  appearance,  thereby  ^ving  the  circuit  court 
Jurisdiction  to  render  Judgment. — ^Monroe  v. 
Dougherty,  190  S.  W.  1022. 

IX.  SUPERSEDEAS  OB  STAT  OT  PRO- 

OEEDIHOS. 

4=»485(^  (Mo.)  Where  cestuis  secured  judg- 
ment that  trustee  pay  them  proportionate  shares 
of  trust  fund,  claimed  by  third  person,  and  trus- 
tee, as  a  mere  stakeholder,  did  not  appeal,  the 
appeal  of  the  third  person  did  not  stay  execu- 
tion in  favor  of  trustee,  and  the  cestuis  could 
have  execution  on  the  judgment. — State  ex  reL 
Capltain  v.  Graves,  190  S.  W.  859. 

X.  BEOOBD  AKD  PROCEEDIHCW  HOT 

nr  BEOOBD. 
(A)  Matters  to  be  Sliovrii  br  Record. 

«s>499(l)  (Ky.)  Alleged  error  in  selectinK  a 
jury  is  not  available  where  the  record  does  not 
show  any  objection  raised  or  exception  taken 
at  the  time.— Carter  Coal  Co.  v.  Love,  190  S. 
W.  481. 

«=>499(1)  (Mo.App.)  Where  bill  of  exceptions 
discloses  no  request  of  plaintiff  to  argue  the 
question  of  value  of  goods  in  replevin,  no  rul- 
ing and  no  exception  saved,  no  question  there- 
on is  presented  for  review. — ^Meston  v.  Craw- 
ford, 190  S.  W.  391. 

«=9499(2)  (Tex.Civ.App.)  Where  it  does  not  ap- 
pear except  by  bill  of  exception  that  a  plea  in 
abatement  for  nonjoinder  of  necessary  parties 
was  called  to  attention  of  court  or  action  tak- 
en thereon,  it  cannot  be  reviewed.- First  Nat 
Bank  v.  HerreU,  190  S.  W.  797. 
4=3499(3)  (Mo.App.)  An  alleged  error  in  the  ad- 
mission of  testimony  cannot  be  reviewed  where 
no  objection  or  exception  thereto  appears  in 
tiie  abstract  of  his  testimony. — Le  Master  t. 
Butler  County  R.  Co.,  190  S.  W.  38. 
«=»499(4)  (Tex.Civ.App.)  In  view  of  Rev.  St. 
1911,  art.  1971,  as  amended  by  Acts  33d  Leg.  c. 


59  (Vernon's  Sayles*  Ann.  Civ.  St.  1914,  art 
1971),  requiring  objections  to  charge  to  be  pre- 
sented before  read  to  jury,  and  providing  that 
when  not  so  presented  they  are  waived,  where 
record  fails  to  show  that  peremptory  instmction 
was  objected  to,  held  that  Appellate  Court  will 
not  review  ruling. — Pearce  v.  Sujreme  Lodge, 
Knights  and  I/adies  of  Honor,  19(1  S.  W.  1156. 
€=>50l(l)  (Ky.)  Alleged  error  in  selecting  a 
jury  is  not  available  where  tbe  record  does  not 
show  any  objection  raised  or  exception  taken 
at  the  time.— Carter  Coal  Co.  ▼.  Love,  190  8. 
W.  481. 

<S=350I(1)  (Mo.App.)  Where  bill  ai  exceptions 
shows  no  exceptions  saved  to  overruling  of  de- 
fendant's objections  to  remarks  of  plaintiff's 
counsel.  Court  of  Appeals  must  rfile  assignment 
of  error  predicated  on  such  remarks  against 
defendant. — Hicks  v.  Metropolitan  Life  Ins.  Co., 
190  S.  W.  661. 

<@=>509  (Tcx.CHv.App.)  Where  the  transcript 
shows  that  no  notice  of  appeal  was  given  in 
open  court,  the  Court  of  Civil  Appeals  has  no 
authority  to  consider  the  case. — RuMell  ▼.  Koen- 
necke, 190  S.  W.  253. 

(B)  Soope  and  Contents  of  Reoord. 

@=>5I6  (Ky.)  For  the  purpose  of  ccMnpIianee 
with  rule  20  of  Court  of  Appeals  (169  S.  W.  vii), 
the  judgment  will  be  treated  as  the  "record,"  as 
the  basis  of  a  motion  for  leave  to  appeal- 
Kentucky  Traction  ft  Terminal  Co.  v.  Grimes, 
190  S.  W.  129. 

Under  Court  of  Appeals  rule  20  (160  8.  W. 
vii)  objections  to  granting  an  appeal  because 
only  the  judgment  was. filed  will  be  overmled  if 
appellant  chooses  to  appeal  on  only  so  much  of 
the  record. — Id. 

<S=3528(1)  (MoApp.)  Matters  raised  by  motioB 
for  new  tnal  cannot  be  considered  on  appeil 
where  such  motion  is  not  copied  into  tbe  bill  of 
exceptions  and  no  direction  was  given  to  the 
clerk  so  to  copy  it,  pursuant  to  Rev.  St.  1008, 
{  2083.— Wank  v.  Feet,  100  S.  W.  8a 

(C)  Neeessitr  of  Bill  of  Bzeeptlons;  Caar, 

or  atatement  of  Paeta. 

e=>S44(l)  (Tex.Civ.App.)  It  Is  not  necessary  to 
take  a  bill  of  exception  to  a  charge  as  a  pre- 
requisite to  the  right  to  complain  of  such  in- 
struction on  appeal.— Atchison,  T.  &  S.  F.  By. 
Co.  V.  Smith.  190  S.  W.  761. 
®s>547(l)  (Ark.)  Where  no  motion  was  filed  to 
strike  paragraphs  of  the  answer,  but  demurrer 
thereto  was  sustained  with  exceptions  saved,  but 
the  court  struck  the  paragraphs,  such  order  was 
surplusage,  so  that  it  need  not  be  presented  by 
a  bill  of  exceptions. — East  v.  Soutnem  Cotton 
Oil  Co.,  190  S.  W.  558. 

iS=»554(l)  (Tex.Civ.App.)  Affidavit  filed  in  trial 
court  held  sufficient  to  show  appellant  and  coun- 
sel did  all  possible  to  procure  a  statement  of 
facts  in  accordance  with  statnte,  and  were  de- 
prived of  such  statement  by  arbitrary  action  of 
trial  judge.— First  Nat  Bank  t.  Heneli,  100 
S.  W.  707. 

iS=>554(8)  (Ark.)  On  appeal  from  judgment 
overruling  motion  for  summary  Judgment 
against  sheriff  by  party  who  gave  cash  bond 
for  one  charged  with  embezzlement  and  later 
surrendered  him  in  open  court,  in  absence  of 
bill  of  exceptions  showing  what  was  done  be- 
low, held,  that  Supreme  Court  must  affirm.— 
Childress  v.  Boyett.  190  a  W.  429. 

(D)  Contents,   Maklnv,  and   Bettlement  of 

Case  or  Statement  of  Faeta. 

i8=»57l  (Tex.CivApp.)  Where  a  trial  Judge  ar- 
bitrarily refused  to  approve  a  statement  of  facts 
made  out  and  agreed  to  by  parties,  or  to  make 
and  file  one  himself,  the  appellant's  remedy  held 
to  be  mandamus  to  compel  trial  Judge  to  dis- 
charge his  statutory  duty,  and  not  to  have  judg- 
ment reversed  on  appeaL — Vun  Nat  Bank  t. 
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(B)   AbatraetB  of  Record. 

«=>582(2)  (Mo^pp.)  Under  the  rales  of  eourt 
it  is  not  necessary  in  order  to  present  evidence 
to  Sapreme  Court  that  the  same  should  be  print- 
ed in  toto  in  form  of  questions  and  answers  in 
abstract  of  record,  but  all  evideuce  should  be 
presented  in  narrative  form,  avoiding  unnecea- 
sary  repetition. — Danglade  ft  Robinson  Mining 
Co.  V.  Mexico-Joplin  Land  Co.,  190  S.  W.  35. 
9=3590  (Mo.App.)  An  amended  abstract  cannot 
b«  filed  when  the  case  is  called  for  argument 
several  days  after  appellees  have  made  the 
point  of  Insnfficiency  against  the  abstract  and 
briefed  the  case  as  it  stood.— Wank  v.  Peet,  190 
S.  W.  88. 

(H)  Tntnaaalaalon,    Flllns,    Printing,    mn« 
Serrlee  of  Coptea. 

^5»62l(2)  (Ky.)  Where  appeal  is  granted  by 
<^erk  of  Court  of  Appeals,  pursuant  to  Civ.  Code 
Prac.  I  734,  transcript  must  be  filed  in  office  of 
clerk  at  least  20  days  before  first  day  of  second 
term  of  conrt  next  after  granttntr  of  appeal,  as 
required  by  section  738. — EVIelston  v.  EJdelston, 
190  S.  W.  1083. 

«=>624  (Ky.)  Court  at  Appeals  held  withoot 
authority  to  sustain  motion  of  purported  appel- 
lant for  extension  of  time  for  filing  transcript 
in  office  at  derk,  where  he  had  no  appeal  pend- 
ing.—Edelston  v.  Edelston,  190  S.  W.  1088. 
<8=»627(2)  (Ky.)  Under  Civ.  Code  Prac  {  738, 
where  appellant  failed  to  file  transcript  with 
clerk  of  Court  ot  Appeals  20  days  before  first 
day  of  second  term  thereof  next  after  granting 
of  appeal  by  circuit  court,  appellee's  motion  to 
dismiss  appeal  must  be  sustained. — Bdelston  v. 
Edelston.  190  S.  W.  1083. 

Dismissal  of  appeal  granted  by  circuit  court 
on  motion  of  appellee  for  appellant's  failure  to 
file  transcript  in  office  of  clerk  of  Court  of  Ap- 
peals 20  days  before  first  day  of  second  term 
next  after  granting  of  appeal,  as  required  by 
Qv.  Code  nac.  g  738,  cannot  be  prevented  by 
appellant's  asking  that  appeal  be  granted  him 
by  Court  of  Appeals.— Id. 

<S=3629  (Ky.)  Under  Civ.  Code  Prac.  SS  734, 
746,  dismissal  of  appeal  granted  by  circuit  court 
for  failure  to  file  transcript,  as  required  by  sec- 
tion 738,  will  not  prevent  appellant  from  being 
granted  appeal  by  clerk  of  Court  of  Appeals. — 
Edelston  t.  Edelston,  190  S.  W.  1068. 

rl)  Defeefa,    Objeotlona,    Amendment,    and 
Correction. 

4=»639(1)  (Mo.App.)  On  appeal  from  jndgmait 
for  interpleader,  the  abstract,  notwithstanding 
defects,  when  considered  with  the  certificate  of 
clerk  of  the  circuit  court,  filed  under  Rev.  St. 
1909,  I  2048,  as  to  certiBed  transcript  of  part 
of  the  record  in  dispute,  held  to  warrant  review 
not  only  of  the  record  proper,  bnt  of  that  made 
a  part  of  the  record  by  bill  of  exceptions. — High- 
field  T.  United  Magazine  Press,  IJBO  S.  W.  92£ 

(J)   ConclaalT  enesB    and    BfCeet.    Impeach- 
ing and  ContrndlotlnK* 

®=>662(1)  (Mo^App.)  An  ordinance  which  show- 
ed, according  to  the  record,  that  it  was  not  in 
force  when  the  automobile  collision  which  caus- 
ed plaintiffs  injuries  occurred,  cannot  be  con- 
sidered notwithstanding  plaintiff's  claim  of  a 
mistake  in  the  date  supported  by  some  oral  tes- 
timony.—Young  v.  Dunlap,  190  S.  W.  1041. 
«=3662(3)  (Mo.App.)  A  bill  of  exceptions  im- 
ports verity  as  it  stands,  and  can  alone  be  looked 
to  by  the  Conrt  of  Appeals  concerning  matters 
of  exception. — Hicks  v.  Metropolitan  Life  Ins 
Co.,  idO  8.  W.  661. 

(K)  4tnestiona  freaented  for  Revlem. 

4=9683  (Mo.App.)  Exclusion  of  deposition  of 
defendant  offered  to  contradict  defendant's  tes- 
timony at  the  trial  could  not  be  reviewed,  where 
there  was  nothing  in  the  record  authenticating 


the  paper  offered  as  a  deposition.— Stimsbn  v. 
Brinkman,  190  S.  W.  646. 
«c=>682(l)  (Tex.Civ.App.>  Where  a  bill  of  ex- 
ception does  not  show  wnat  answer  was  expect- 
ed to  a  question,  complaint  as  to  the  exclusion 
of  the  testimony  cannot  be  considered.— Cafiar 
relli  Bros.  v.  Bell,  l&O  S.  W.  223. 

(I/)  Mattera  Not  Apparent  of  Record. 

€=3713(3)  (Ark.)  Where  the  motion  for  new 
trial  appeared  improperly  in  the  bill  of  excep- 
tions, it  will  be  considered  to  avoid  unnecpssary 
delay  by  certiorari  to  briug  up  the  motion  in 
the  proper  way. — East  v.  Southern  Cotton  OU 
Co.,  190  8.  W.  658. 

<8=37I4(6)  (Ky.)  Failure  of  the  record  to 
show  alleged  error  of  the  court  during  a  jury 
selection  is  not  excused  by  affidavits  in  the 
briefs  stating  that  the  court  refused  to  per- 
mit a  motion  raising  the  question  to  put  on 
the  order  book  of  the  conrt— Carter  Coal  Co. 
V.  Love,  190  S.  W.  481. 

XI.   AflSIOHMBlfT  OF  ERBORS. 

«so7l9(l)  (Mo.)  Constitutional  questions  not 
assigned  aa  error  will  be  assumed  to  be  waived 
or  abandoned.— Stats  ex  rel.  MeWilUams  v.  Ldt- 
Ue  River  Drainage  Dist,  190  S.  W.  887. 
«=>722(1)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  -Civ.  St.  1914,  art  1612,  and  Rule 
24  for  Courts  of  Civil  Appeals  (142  S.  W. 
xii),  the  grounds  set  up  in  the  motions  for  new 
trial  constitute  the  assignments  of  error  on  ap- 
peal.—Grant  V.  Grant,  190  S.  W.  229. 
4=3741  (Tex.Civ.App.)  An  assignment  of  error, 
complaining  that  the  court  erred  in  overruling 
appellant's  motion  for  new  trial  because  the 
judgment  was  contrary  to  the  law  and  the  evi- 
dence and  the  findings  of  the  jury  and  on  ac- 
count of  newly  discovered  evidence,  is  multifari- 
ous and  bad.— Grant  v.  Grant,  190  S.  W.  229. 
4=>742(1)  (Tex.Civ.App.)  An  assignment  of  er^ 
ror  not  followed  by  propositions,  as  contemplat- 
ed by  Rule  SO  (142  8.  W.  xiii),  need  not  be  con- 
sidered.—Grant  V.  Grant,  190  S.  W.  229. 

XH.  BRIEFS. 

<S=5757(1)  (Mo.)  Appellant's  brief,  containing 
no  statement  of  the  case,  held  not  a  proper  brief 
within  Supreme  Court  Rule  16  (169  S.  W.  ix), 
so  that  the  appeal  will  be  dismissed. — Royal  v. 
Kansas  City  Western  Ry.  Co.,  190  S.  W.  678. 
<®=»773(2)  (Tex.Civ.Am).)  Under  Rev.  St  art 
2115,  and  rule  39,  Rules  for  the  Courts  of  CivU 
Appeals  (142  S.  W.  xiii),  where  appellants  of- 
fer no  excuse  for  failure  to  file  cop;r  of  brief  in 
district  court,  appeal  must  be  dismissed.— Hena- 
ley  V.  Pens,  190  S.  W.  247. 

XXn.  DISMISSAL.  WITHDRAW AI.,  OR 
ABANDOMMENT. 

4=>78l(6)  (Mo.App.)  Where  plaintiiC,  appealing 
from  judgment  ot  justice's  court,  while  the  ap- 
peal was  pending  accepted  the  amount  of  its 
claim  and  gave  a  receipt  in  full,  and  matter  is 
called  to  attention  of  Court  of  Appeals,  there 
being  nothing  left  to  adjudicate,  the  case  will  be 
dismissed.— Walther  v.  Woodson,  190  S.  W.  61. 
4i=>792  (Tex.Civ.App.)  Where  nonresident  seek- 
ing to  appeal  as  pauper  did  not  prove  inability 
to  give  security  before  trial  court,  as  required 
by  Rev.  St  art.  2098,  defect  is  fundamental,  of 
which  Court  of  Appeals  is  required  to  take  no- 
tice without  action  by  opposing  party. — Ridling 
V.  Fannin  County,  liJO  S.  W.  251. 

XVI.  REVIEW. 
(A)  Scope  and  Bztent  in  Oeaeral. 

4=»840(4)  (Mo.App.)  In  servant's  action  for  In- 
juries, whore  defendant  asked  21  instructions, 
the  appellate  court  would  not  critically  examine 
those  refused;  the  number  requested  being  so 
great  as  to  tend  to  produce  confusion.— McDon- 
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old  T.  Central  lUlnoia  Const  Co.,  190  S.  W. 
«88. 

«=5»854(2)  (Tex.Civ.App.)  Where  cause  was 
tried  by  jury,  and  fadgment  is  sustained  by 
pleadings  and  proof,  it  should  be  afiirmed  by  ap- 
pellate court,  though  trial  court  gave  erroneous 
reasons  therefor.— Speed  t.  Sadberry,  190  S.  W. 
781. 

<S=>656(1)  (Tez.OiTJkpp.)  A  jadmient  which 
can  be  supported  by  any  reasonable  theory  as 
to  the  evidence  must  be  affirmed,  where  Uiere 
are  no  conclusions  of  fact  and  ltiw.-<!oker  T. 
Mott,  190  S.  W.  747. 

(B)   laterloontory,     Collateral,     and     9np- 

plementarr  ProceedlnKa  anA 

<iaeBttott«. 

«=>874(5)  (Mo.App.)  An  order  requiring  plain- 
tiff to  consent  to  nduction  of  the  damages,  after 
which  defendant's  motion  for  a  new  trial  was 
overruled,  cannot  be  reviewed  on  exception  to 
overruling  the  motion.— LeMaster  y.  Butler 
County  R.  Co.,  190  S.  W.  38. 

(O)  Parttea  Batltled  to  Altoare  Brrer. 

4s»877(4)  (Ark.)  ApjpeUant  cannot  complain  of 


the  fact  that  appellees  were  not  granted  the 
relief  they  prayed  for.— Peay  v.  Einsworthy,  190 
S.  W.  565. 

«s>877(4)  (Tex.Civ.App.)  Where  two  parties 
Join  in  daVming  personal  property  upon  its 
sequestration  and  both  recover  judgment,  that 
one  of  them  cannot  maintain  such  claim  is  not 
error  of  which  plaintiff  may  complain.— 'Dawe- 
doff  V.  Hooper,  190  S.  W.  622. 

4=>880(1)  (Mo.App.)  On  appeal  by  one  defend- 
ant in  action  against  tort-feasors,  the  only 
question  is  whether  appellant  had  a  fair  trial, 
without  material  error  committed  against  him, 
rather  than  as  to  any  error  in  connection  with 
other  defendant— Mitchell  v.  Brown,  190  S. 
W.  354. 

4=3S82(S)  (Mo.App.)  A  claimant  against  an  es- 
tate could  not  object  that  the  newspaper  pub- 
Ushing  notice  limiting  time  to  present  claims 
was  not  a  proper  newspaper,  where  he  himself 
put  in  evidence  the  affidavit  of  publication  re- 
lied on  by  the  executor.— C.  H.  Albers  Commis- 
sion Co.  V.  Vogelsang,  190  S.  W.  1058. 

•=>882(12)  (Ky.)  Where  appellant  offered  an 
instruction  simUar  to  one  given,  he  cannot  com- 
plain that  court  erred.— Sovereign  Camp  of 
Woodmen  of  the  World  v.  Valentine,  190  S.  W. 
712. 

«=>882C12)  (Mo.App.^  An  instruction  given  at 
appellant's  request,  if  erroneous.  Is  invited  er^ 
ror,  and  cannot  serve  him  as  ground  for  ne« 
triaL— Whimster  v.  Holmes,  190  S.  W.  62. 

4s>882(12)  (Mo.App.)  Defendant  railway  com- 
pany cannot  object  because  the  court  after 
instructing  that  it  was  liable  if  it  negligently 
jerked  a  passenger  coach,  at  defendant  s  re- 
quest gave  an  erroneous  instruction,  requir- 
mg  the  jury  to  find  that  the  forward  part  of 
the  train  was  run  forward  before  backing  into 
the  coach.— Johnson  v.  St.  Louis  &  S.  F.  R. 
Co.,  190  S.  W.  352. 

®=3882(12)  (Mo.App.)  Giving  defendant's  in- 
struction alleged  to  be  in  conflict  with  a  cor- 
rect instruction  given  for  plaintiff  held  not  to 
render  plaintiff's  instruction  erroneous  so  as 
to  require  a  reversal. — Risioger  v.  Begley,  190 
S.  W.  418. 

«=»882(14)  (Mo.App.)  Appellant,  who  asked 
that  issue  be  submitted,  will  not  be  heard  on 
appeal  to  challenge  verdict  on  ground  that 
submission  was  improper.->-Mitchell  v.  Brown, 
190  8.  W.  354. 

(B)  Preaomptlona. 

«=3907(8)  (Tex.Civ.App.)  In  absence  of  state- 
ment of  facts,  reviewing  court  will  presume  that 
the  facts  proven  on  trial  support  finding  of  jury 


and  judgment— Borton  ▼.  Borton,  100  S.  W. 
192. 

<is>9ll(3)  (Mo.App.)  Where  the  record  propw 
shows  the  court  had  jurisdiction,  such  jurisdic- 
tion will  be  presumed  to  have  been  properly  ex- 
ercised.—Wank  V.  Peet  100  S.  W.  88. 
«=>925(2)  (Tex.Civ.App.)  Where,  it  beins  un- 
certain in  whose  possession  the  property  was 
when  seized,  the  record  does  not  show  that  the 
court  directed  which  party  should  assume  the 
burden  of  proving  right  of  possession,  it  will  be 
presumed  the  burden  was  on  the  writ  plaintiff. 
— Dawedoff  t.  Hooper.  190  S.  W.  SZZ. 
«=>926(4)  (Tex.Civ.App.)  On  appeal  in  part- 
ner's siut  tor  dissolution  and  accounting,  when 
defendants'  bill  of  exceptions,  to  refusal  to  per- 
mit them  to  offer  trial  balance  from  booics  at 
firm,  fails  to  incorporate  balance.  Court  of  Ap- 
peals cannot  presume  it  would  have  thrown 
light  on  net  profits  of  firm.— Tyler  v.  McOheaney, 
190  S.  W.  1115. 

^s>927(5)  (Mo.App.)  On  a  demnrrer  to  the  evi- 
dence, the  appellate  court  relies  on  the  evidence 
most  favorable  to  the  party  attacked.— Le  Mas- 
ter V.  Butler  County  R.  Co.,  190  S.  W.  3& 
«S9927(S)  (MaApp.)  On  appeal  from  defend- 
ant's demurrer  to  evidence,  for  purpose  of 
demurrer,  evidence  is  to  be  viewed  in  light  most 
favorable  to  plaintiff.— Markow  v.  Grora-O'Reil- 
ly  Chandelier  Co.,  190  S.  W.  624. 
^a>927(5)  (Mo.App.)  On  review  of  order  over- 
ruling defendants  demurrer  to  evidence,  tlie 
court  must  deal  with  case  from  standpoint  of 
evidence  in  plaintiffs  behalf  and  reasonable  in- 
ferences therefrom.— Dunn  v.  Missouri  Pac  By. 
Ca,  190  S.  W.  966. 

4=>927(5)  (Mo.App.)  On  demurrer  to  testimony. 
Court  of  Appeals  must  look  to  the  evidence  m 
plaintiff's  behalf  as  establishing  the  facts.— Belt 
V.  St  Louis,  I.  M.  Sc  S.  Ky.  Co.,  190  S.  W. 
1002. 

e=>927(e)  (Tex.Civ.App.)  Unless  contrary  is 
shown  it  must  be  presumed  that  the  trial  judge 
would  not  have  passed  on  motion  for  peremptory 
instruction  without  requiring  its  submission  to 
opposing  counsel  in  compliance  with  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1071.— Atchison, 
T.  &  B.  F.  Ry.  Co.  v.  Smith,  100  S.  W.  761. 

®=>930(1)  (Ho.App.)  In  reviewing  a  verdict  for 
plaintill,  appellate  court  must  adopt  most  favor- 
able construction  that  can  be  given  to  plaintiff's 
testimony  as  a  whole, — Stephens  v.  (Stf  of  El- 
dorado Springs,  190  a  W.  1004. 

4?»930(4)  (Tex.Civ.App.)  In  an  action  tat  neg- 
ligently firing  her  household  goods,  KtU  that 
judgment  based  on  verdict  for  plaintiff  sliould 
be  upheld  on  theory  that  jury  presumably  found 
that  she  was  occupying  premises  with  consent 
of  defendant,  the  owner.— BIount-Decker  Lunt- 
ber  Co.  V.  Martin,  190  S-  W.  232. 

<S=»933j;i)  (Tex.CIv.App.)  Where  neither  the 
transcript  nor  the  statement  of  facts  disclosed 
the  action  of  the  court  on  motion  for  new  trial, 
but  the  record  disclosed  subsequent  proceedings, 
including  final  judgment,  the  court  will  assume 
that  the  motion  was  sustained.— Johnson  v. 
Waggoner,  190  8.  W.  835. 

<g=9934(2)  (Tex.Civ.App.)  Notwithstanding  Rev. 
St  1911,  arts.  1090,  1991,  requiring  judg- 
ment to  be  rendered  on  separate  conclusions 
of  fact  by  the  judge,  where  there  is  no  state- 
ment of  facts  and  there  are  findings  of  fact 
such  findings  will  support  the  judgment  al- 
though not  stating  affirmatively  every  feet 
necessary  to  support— Producers  Oil  Co.  t. 
Snyder,  190  S.  W.  514. 

e=»934(2)  (Tex.Civ.App.)  Where  a  particular 
issue,  on  which  a  finding  for  plaintiff  was  neces- 
sary to  the  judgment  was  not  requested  to  be 
submitted  or  submitted  to  the  jury,  held  that 
it  would  be  presumed  on  appeal  that  the  trial 
court  found  tor  plaintiff  on  such  issue.— Eldelity 
Trust  Co.  V.  Rector,  190  S.  W.  842. 
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«»934^)  (Tez.CaTjkpp.)  Where  tbe  qaestion  of 
assumed  risk  was  not  submitted  to  the  jury  and 
not  required  by  defendant,  the  isque  wUl  be  re- 
solved in  support  of  a  judgment  for  i^intiff 
rendered  on  special  issues  found  by  the  jury,  if 
there  is  any  evidence  to  support  such  a  finding. 
—Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  v. 
Finke,  190  S.  W.  1143. 

«=>934(2)  (Tex.Civ.App.)  The  issues  properly 
presented  by  the  pleadings  trould  be  jpresumed 
to  have  been  disposed  of  by  the  judgment, 
though  silent  thereon,  unless  It  appears  other- 
wise from  face  of  judgment  itself.— Pitt  v.  Gil- 
bert, 190  S.  W.  1157. 

(F)  DlacrrtloB   of  Louver  Court. 

4;=>957(1)  (Mo.App.)  The  Court  of  Appeals  can 
only  interfere  with  discretion  of  trial  court  in 
aetUng  aside  default  judgment  where  it  clearly 
appears  that  such  discretion  has  been  abased.— 
Munroe  v.  Dougherty.  190  S.  W.  1022. 
«=»9S7(2)  (Mo.App.)  Court  of  Appeals  oonld 
not  say  that  trial  court  abused  its  discretion 
in  refusing  to  set  aside  judgment  for  plaintiff 
on  defendants'  appeal,  rende/ed  on  defendants' 
failure  to  appear  on  the  ground  that  they  under- 
stood that  they  had  employed  counsel,  where 
motion  did  not  show  facts  warranting  such  un- 
derstanding.—Munroe  V.  Dougherty,  190  S.  W. 
1022. 

<S=»959(3)  (Tex.CivJlpp.)  Allowance  of  trial 
amendments  to  pleadings  is  for  discretion  of 
trial  judge,  and  will  not  be  reviewed  by  appel- 
late court,  unless  there  has  been  a  clear  abuse 
of  discretion. — Ames  Portable  Silo  &  Lumber 
Co.  V.  Gill,  190  S.  W.  1130. 

(G)  ft««atloiiB  of  Fact.  Terdlota,  and  Flmd- 
Inar*. 

«=»987(1)  (Mo.App.)  Where  questions  of  fact 
are  tried  to  the  court,  the  appellate  court  can- 
not weigh  the  evidence.— Willis  v.  Reed,  190 
S.  W.  377. 

^3989  (Mo.App.)  In  passing  on  the  objection 
that  the  verdict  for  plaintiff  is  not  supported 
by  the  evidence  because  plaintifTs  testimony 
was  contrary  to  the  physical  facts,  the  appel- 
late court  need  examine  only  plaintiff's  evidence, 
together  with  .the  physical  facts  disclosed. — 
Young  V.  Dunlap,  190  S.  W.  1041. 
®=9997(2)  (Mo.App.)  On  demurrer  to  evidence. 
Court  of  Appeals  should  reject  parts  contrary 
to  physical  facts,  and  any  statements  which 
are  merely  conjectures  or  conclusions  rather 
tban  facts  within  witness'  knowledge.— Spain 
T.  St.  Louis  &  S.  P.  R.  Co.,  190  8.  W.  368. 
«=>999(3)  (Tex.Civ.AppO  Where  a  railroad  and 
its  employ^  were  engaged  in  interstate  commerce 
-when  the  latter  was  injured,  and  the  jury  found 
the  amount  to  which  the  Hap\os6'B  negligence 
contributed  to  his  injuries,  which  was  deducted 
from  his  damages  by  die  conrt,  the  issue  of  con- 
tributory negligence  is  disposed  of.— Kansas 
City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Finke,  190  S. 
W.  1143. 

«=9l00i(l)  (Ky.)  A  verdict  supported  by  some 
evidence  will  not  be  disturbed  unless  flagrantly 
against  the  evidence. — Kentucky  Live  Stock  Ins. 
Co.  V.  McWilliams,  190  S.  W.  697. 
^=alOOI(l)  (Mo.App.)  The  conrt  on  appeal  can- 
not set  aside  verdict  having  substantial  testi- 
mony to  support  it.— Shelton  v.  Chicago,  M.  ft 
St  P.  Ry.  Co.,  190  S.  W.  48. 
^s»l002  (Ark.)  The  verdict  of  the  jury  on  con- 
flicting  evidence   will  not  be  disturbed   where 
there  is   substantial   evidence  to   sustain   it. — 
Harris  v.  Ring,  190  S.  W.  560. 
4e»I002  (Mo.App.)  The  court  on  appeal  cannot 
wei^  conflicting  evidence. — Shelton  v.  Chicago, 
M.  ft  St.  P.  Ry.  Co.,  190  S.  W.  46. 
«=>I902  (Mo.App.)  Verdict   on   conflicting   evi- 
dence is  conclusive  on  appeal.— Witham  v.  Lusk, 
190  8.  W.  403, 


<8s9i002  (Mo,App.)  Findings  of  tact  made  br 
juiT  on  conflicting  evidence  will  not  be  reviewed. 
—Grayson  v.  Grayson,  190  S.  W.  980. 
«E»I002  (Mo.App.)  A  verdict,  based  on  conflict- 
ing eridcnce,  is  not  reviewable. — American  Un- 
ion Trust  Co.  V.  Never  Break  Range  Co.,  190  S. 
W.  1045. 

<&=>I002  (Iex.Civ.App.)  Special  findings  by  the 
jury  on  questions  of  fact  are  binding  on  the 
appellate  court,  though  there  is  evidence  to  the 
contrary.— Earhart  v.  Agnew,  190  S.  W.  114a 
<S=>I  004(1)  (Mo.App.)  A  verdict  will  not  be  dis- 
turbed for  insufficient  allowance  on  items  of 
damage  claimed  by  defendants,  though  the  eri- 
dence  would  have  justified  a  greater  allowance, 
where  the  allowance  made  was  in  accordance 
with  substantial  evidence. — Moore  v.  McCutchen, 
190  Si  W.  350. 

«s»  1 005(3)  (Tex.  Civ.  App.)  Where  the  trial 
court  has  sustained  a  verdict  based  on  conflict- 
ing evidence,  it  wUI  not  be  disturbed  on  appeal. 
—Scott  V.  Northern  Texas  Traction  Co.,  WO  S. 
W.  209. 

<S=9l005(4)  (Ark.)  A  ruling  of  court  overruling 
a  motion  for  new  trial  and  sustaining  a  verdict 
as  in  accord  with  preponderance  of  evidence 
will  not  be  reversed  on  appeal  if  there  is  eri- 
dence  to  sustain  it,  unless  it  is  manifest  that 
court  ahused  its  discretion.- Twist  v.  Mullinix, 
100  S.  W.  851. 

«=>I006(2)  (Mo.App.)  Though  a  court  might 
well  agree  that  the  weight  of  eridence  was  with 
defendant,  yet  where  the  trial  court  granted  one 
new  trial  because  the  verdict  was  against  the 
weight  of  the  evidence,  and  a  second  jury  found 
the  same  way,  the  appellate  court  could  not 
grant  relief  on  that  ground.— Sisk  r.  DUIman 
B^g  Case  Co.,  190  S.  W.  389. 
<8=>I009(3)  (Ky.)  Where  the  evidence  is  conflict- 
ing, some  weight  will  be  given  to  the  chancel- 
lor's finding,  and  if  on  the  whole  case  the  mind 
is  left  in  doubt  as  to  the  tmth,  his  judgment  will 
not  be  disturbed  on  appeal. — Uardaway  v. 
Webb,  190  S.  W.  1071. 

^=3 1 01 0(1)  (Ark.)  Trial  eonrt's  finding  on  suf- 
ficient evidence  that  courthouse  commissioners 
performed  their  nondelegable  duties,  and  that 
such  services  were  worth  the  sum  allowed  them, 
must  be  affirmed.— Mississippi  County  v.  Qrider, 
190  S.  W.  102. 


«=3lOIOm  (Ark.)  The  finding  of  the  trial 
court  is  binding  upon  the  Supreme  Court  when 
supported  by  legally  sufficient  evidence.— Jones 


V.  Road  Improvement  Dist  No.  1  of  Sevier 
County.  190  S.  W.  567. 

®=9lOI0(l)  (Mo.App.)  Whether  materials  were 
furnished  and  entered  into  construction  of  build- 
ing, and,  if  so,  when,  are  questions  of  fact,  and 
court's  findings  supported  by  substantial  evi- 
dence are  conclnslve. — Benning  v.  Farmers' 
Bank  of  Odessa,  190  S.  W.  983. 
«s>IOIO(l)  (Tex.Civ.App.)  Where  evidence  Is 
sufficient  to  support  a  judgment  of  trial  court, 
appellate  court  heid  without  authority  to  disturb 
judgment.— Collin  County  School  Trustees  v. 
Stiff,  100  S.  W.  216. 

(S=3lOIO(l)  (Tex.Civ.App.)  Findings  by  the 
court  that  persons  were  property  taxpayers  in 
a  school  district,  when  supported  by  the  evi- 
dence, cannot  and  will  not  be  disturbed  by  the 
appellate  court.— Lane  v.  Herring,  190  S.  W. 

<t=3>IOII(l)  (Mo.App.)  Findings  of  the  trial 
court,  based  on  conflicting  evidence,  are  not  re- 
viewable—Wilson V.  St.  Louis  Envelope  ft  Pa- 
per Box  Co.,  190  S.  W.  979. 

«s9lOil(l)  (Tex.CiT.App.)  A  judgment  on  con- 
flicting evidence  on  trial  to  the  court  will  be 
affirmed  if  supported  by  sufficient  evidence.— 
Wells  Fargo  &  Co.  v.  Long,  190  S.  W.  530. 

«=s>i0il(I)  (Tex.Civ>App.)  The  trial  judge's 
findings  as  to  the  facts  have  the  same  effect  as 
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findinga  of  a  jury,  and  if  the  evidence  is  con- 
flicting, a  mere  preponderance  against  the  find- 
ing ia  not  cause  for  reversal. — Coker  v.  Mott, 
190  S.  W.  747. 

The  fact  that  the  trial  judge  accepted  testi- 
mony of  defendant  alone  as  against  that  of 
plaintiff  and  his  witnesses  is  not  ground  for  a 
reversal. — Id. 

«:s>IOI5(3)  (Mo.App.)  Where  a  new  trial  ia 
granteu  on  ground  that  verdict  is  contrary  to 
evidence,  order  will  not  be  disturbed  if  there  was 
substantial  evidence  against  verdict  unless  on 
record  no  other  verdict  could  have  been  render- 
ed.—United  States  Fidelity  &  Guaranty  Co.  v. 
W.  P.  Carmichael  Co.,  190  S.  W.  648. 

«=:>I0I7  (Mo.App.)  Referee's  finding  of  facts 
in  action  at  law  stands  before  Court  of  Appeals 
as  verdict  of  jury.— Citizens'  Trust  Co.  v.  Fergu- 
son, 190  S.  W.  395. 

(H)   H»rmlesa  Brror. 

<S=>I032(1)  (Tex.Civ.A4;)p,)  The  burden  is  on  ap- 
pelant to  show  injury  as  well  as  error.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  MiUer 
&  White,  190  S.  W.  819. 

<S=3l033(5)  (Ky.)  An  instruction,  that  the  jury 
might  consider  rumors  of  the  same  purport  as 
the  alleged  slanderous  words  in  mitigation  of 
punitive  damages,  but  not  of  compensatory  dam- 
ages, while  erroneous,  was  not  prejudicial  to  the 
plaintiff.— Marksberry  v.  Weir,  190  S.  W.  1108. 
4=>I033(5)  (Mo.App.)  Under  allegations  that 
train  was  negligently  jerked  backwards,  de- 
fendant railway  company  cannot  object  because 
the  jury  was  required  to  find  that  no  warning 
of  the  lurch  was  given. — Johnson  v.  St.  Louis 
&  S.  F.  R.  Co.,  190  S.  W.  352. 
€=»I033(5)  (Mo.App.)  Error  in  an  instruction, 
which  submitted  an  issue  as  to  the  acts  of  a 
fellow  servant  not  raised  by  the  pleading,  held 
not  harmless  to  defendant,  as  imposing  an  addi- 
tional burden  on  plaintiff.— Ruch  v.  Pryor,  190 
S.  W.  1037. 

«s»l042(3)  (Mo.App.)  Errors,  if  any,  in  over- 
ruling motion  to  strike  out  certain  counts  held 
cured  by  subsequent  dismissal  by  the  plaintiff 
of  all  counts  so  objected  to. — Hunter  v.  Sloan, 
190  S.  W.  57. 

<g=3|048(2)  (Tex.CiT.App.)  In  action  by  pedes- 
trian for  injuries  when  struck  by  railway  cars, 
it  was  prejudicial  to  permit  plaintiff's  brother, 
who  was  not  a  physician,  to  testify  that  after 
the  accident  plaintiff  recovered  and  was  in  per- 
fect health.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sulli- 
van, 190  8.  W.  739. 

<3=3l048(5)  (Tex.GivApp.)  In  action  against 
railroads  for  delay  in  shipment  of  live  stock, 
impropriety  in  question  to  plaintiffs  calling  for 
expression  of  opinion,  held  harmless  in  view  of 
answer. — St.  Louis  southwestern  Ry.  Ca  of 
Texas  v.  Miller  &  White,  190  S.  W.  819. 
®=>I048(6)  (Mo.App.)  The  admission  of  cwtain 
testimony  on  cross-examination,  if  error,  was 
harmless,  where  the  same  testimony  had  already 
been  brought  out  without  objection  on  cross- 
examination  of  another  witness. — Moore  v.  Mc- 
Cutchen,  190  S.  W.  350. 

$=>I050(1)  (Mo.App.}  The  admission  of  evi- 
dence of  a  conversation  between  defendant  and 
a  third  party  was  not  reversible  error  where  not 
prejudicial.— Dawson  v.  Flintom,  190  S.  W.  972. 
@==>I0S0(1)  (Mo.App.)  In  action  for  damages  to 
goods  shipped,  testimony  of  consignee's  foreman 
of  rough  handling  by  the  railroad  of  shipments 
from  plaintiff  held  not  reversible  error,  although 
not  confined  to  the  shipment  sued  on,  where  he 
was  thoroughly  cross-examined. — Blackmer  & 
Post  Pipe  Co.  v.  Mobile  &  O.  R.  Co.,  190  S.  W. 
1032. 

<3=>l050(i;)  (Tex.Civ.Aj)p.)  Any  error  in  admit- 
ting in  evidence  certificate  of  person  who  pre- 
pared an  abstract  held  harmless;  description 
being  sufficient  without  it.— Nelson  v.  Butler, 
190  S.  W.  811. 


<$=9l05l(l)  (Tex.Civ.App.)  The  admiasion  of  an 
account,  incorrectly  made  up,  was  not  SnjnrkMM 
to  appellant,  where  the  true  account  was  sub- 
stautially  proven  otherwise. — Wflison  v.  J.  W. 
Crowdus  Drug  Co.,  190  S.  W.  194. 
<S=3lOSI(3)  (Tex.Civ.App.)  Error  in  allowing 
plaintiff  to  testify  to  T.  making  contract  as  de- 
fendant's agent,  held  harmless  in  view  of  defend- 
ant's testimony  and  evidence  of  ratificatioii. — 
Carr  v.  Wright,  190  S.  W.  254. 
<S=»I052(5)  (Tex.Civ.App.)  Error  in  admitting 
testimony  by  a  garnishee  that  he  had  notes  be- 
longing to  defendant  was  harmless  where  the 
note  was  payable  to  defendant  and  the  jury 
found  he  did  not  give  it  to  his  wife. — Earbart  v. 
Agnew,  190  S.  W.  1140. 

<8=al054(l)  (Tex.Civ.App.)  On  trial  to  the  court, 
the  admission  of  hearsay  testimony  does  not  re- 
quire reversal,  if  there  be  legitimate  evidence 
sufficient  to  support  the  judgment  and  the  re- 
sult would  have  been  the  same  bad  the  hearsay 
testimony  been  excluded. — Wells  Fargo  &  Co. 
V.  I:x)ng,  190  S.  W.  630. 

<J=>I058(1)  (Tex.Civ.App.)  A  creditor's  books, 
showing  that  the  notes  of  a  third  person  were 
entered  as  a  credit  on  a  debtor's  account,  would 
have  had  no  probative  force  as  showing  an 
agreement  to  accept  the  notes  as  a  novation, 
and  the  fact  of  entry  having  been  otherwiae 
shown,  there  was  no  reversible  error  in  ezclad- 
ing  the  books.— Wilson  v.  J.  W.  Crowdus  Dme 
Co.,  190  S.  W.  194. 

<8=»I060(1)  (Mo.App.)  Where  proof  showed  that 
there  was  nothing  to  prevent  the  engineer  from 
seeing  plaintiff  in  time  to  avoid  injuring  him. 
the  remarks  of  plaintiff's  counsel  to  jury  that 
the  fireman  also  should  have  seen  him  were 
harmless.— Waterfield  v.  Wabash  Ry.  Col.  190 
S.  W.  981. 

<®=»I060(2)  (Mo.App.)  In  view  of  Rev.  St  1909, 
i  2082,  where  court  told  jury  that  question  as 
to  whether  n  witness  had  been  indicted  was  im- 
material and  not  to  consider  it,  failure  to  repri- 
mand defendant's  counsel  for  asking  a  witnea 
if  he  had  been  indicted,  held  not  reversble  error. 
—Stephens  v.  City  of  Eldorado  Springs,  190  S. 

<S=>I060(4)  (Mo.App.)  Argument  of  plaintilTs 
counsel,  though  improper,  is  nonprejudicial, 
where  on  the  first  trial  plaintiff  secured  a  ver- 
dict of  $4,000,  but  on  the  retrial,  in  the  face  of 
such  argument,  the  verdict  was  for  only  $3.25a 
—Allen  V.  Quercus  Lumber  Co.,  190  S.  W.  86. 
«^  1 062(1)  (Mo.App.)  In  view  of  Rev.  St.  1909, 
§§  1850,,  1993,  2082,  where  a  court  directed 
amount  jury  should  allow  on  a  counterdaim, 
amount  being  correctly  calculated,  error  held 
not  reversible.— State,  to  Use  of  Goodman,  v. 
Regent  Laundry  Co.,  190  S.  W.  951. 
<&::3l064(l)  (Mo.App.)  In  view  of  Rev.  St  1909, 
§§  1850  and  2082,  in  action  by  landlord  against 
a  third  person  to  recover  for  damaxea  caused 
by  painting  gum  sign  on  the  outer  wall  of  build- 
ing by  permission  of  tenant,  omission,  in  an  in- 
struction directing  verdict  for  plaintiff  on  en- 
tire case  of  requirement  that  they  find  property 
was  substantially  damaged,  held  not  reversible 
error.— Kretzer  Realty  Co.  v.  Thomas  CosslA 
Co.,  190  S.  W.  1011. 

■Si=»l064(l)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  of  live  stock  for  damages  caused  by 
delay  in  transportation,  error  in  instructiiu; 
jury  regarding  duty  of  defendant  to  keep  and 
maintain  stock  pens  in  good  condition  held  not 
prejudiciaL— Ft  Worth  &  D,  C.  Ry.  Co.  v.  At- 
terberry,  190  S.  W.  1133. 

«=»I064(2)  (Ark.)  The  eivinir  of  an  instruction 
which  assumes  that  plaintiff  was  injured  is  not 
prejudicial,  where  the  undisputed  evidence  shows 
that  he  was  injured.— St.  Louis,  L  M.  &  S.  Ry. 
Co.  V.  Cobb,  190  S.  W,  107. 

«£9l064(2)  (Mo.App.)  Error  in  instructing  that 
a   speed   in   excess  of   10   miles  per  hour  at  a 
street  intersection  was  negligence  was  harmless, 
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where  there  was  no  evidence  which  wonld  ez- 
euse  the  excAs  speed  so  as  to  overcome  the  pre- 
sumption created  by  an  ordinance, — xonng  v. 
Dunlap,  190  S.  W.  1041. 

€=>  1064(4)  (Aik.)  The  nvine  of  an  instruction 
as  to  the  measure  of  damages  for  paraonal  in- 
juries, while  not  in  the  most  approved  form, 
held  not  prejudicial  error. — St  Ix>ui8,  I.  M.  ft 
S.  Ry.  Co.  V.  Cobb,  190  S.  W.  107. 
«=>I064(4)  (Mo.App.)  An  instruction,  in  a  pas- 
senger's action  for  assault  committed  by  the 
conductor,  held  not  to  require  a  reversal,  tnoudi 
not  perfect  in  form. — Briggs  v.  Iiusk,  190  S.  W. 
S80. 

«=>  1064(4^  (Mo.App.)  Where  the  only  contra- 
dictory evidence  in  the  case  was  upon  material 
matters,  the  omission  of  the  word  "material" 
in  instruction  regarding  credibilty  of  witnesses 
was  harmless  error. — Dawson  T.  Flintom,  100 
S.  W.  972. 

9=>I066  (Mo.)  In  action  by  railroad  employf 
catching  his  foot  under  guard  rail  not  main- 
tained as  required  by  Rev.  St.  1909,  S  3163,  an 
instruction  authorizing  a  verdict  in  the  absence 
of  blocking  was  not  prejudicial  error,  where  the 
defense  was  that  the  guard  rail  was  blocked,  and 
not  filled.— Bowman  t.  Wabash  R.  Co.,  190  S. 
W.  570. 

^=>  1 066  (Mo.App.)  In  an  action  against  a  rail- 
road for  injury  to  employ^  struck  by  a  switch 
engine,  an  instruction  tlxat  plaintiff  was  enti- 
tled to  notice  of  movement  of  engines  and  trains, 
although  stating  an  abstract  proposition  of  law, 
held  not  prejudicial. — Dunn  t.  Missoari  Pac. 
Ry.  Co.,  190  S.  W.  966. 

In  an  action  against  a  railroad  for  Injuries  to 
employe,  where  defendant's  servant  on  the  foot- 
board of  the  engine  which  struck  plaintiff  testi- 
Ged  that  he  saw  plaintiff  while  80  feet  away, 
any  error  in  an  instruction  submitting  hypothe- 
sis of  defendant's  servants  being  able  to  see 
Flaintiff  with  ordinary  care  held  harmless.— 
d. 
$=3 1 066  (Mo.A.pp.)  In  action  for  injury  to  boy 
when  opening  in  defendant's  freight  train  was 
closed  at  a  cros^ng,  instruction  permitting,  ver- 
dict for  plaintiff  if  there  was  no  lookout  on 
approaching  end  of  cars  held  prejudicial  error, 
where  there  was  no  allegation  of  such  necli- 
gence.— Israel  v.  Wabash  R.  Co.,  190  S.  W. 
1015. 

«=>I068(1)  (MaApp.)  In  action  by  a  landlord 
against  a  third  party  for  damages  caused  by 
sign  painted  on  outer  wall  by  authority  of  ten- 
ant, where  jury  found  that  sign  did  substantial 
damage  to  freehold,  an  instruction  that  tenant 
did  not  have  authority  to  authorize  defendant 
to  paint  a  sign  on  said  premises,  although  it  did 
not  indicate  that  it  referred  to  sign  involved, 
held  not  reveiBible  error. — Kretzer  Realty  Cot.  v. 
Thomas  Cusack  Co.,  190  S.  W.  1011. 

<S=3l068(l)  (Tex.Civ.App.)  In  action  for  fraud 
in  sale  of  land,  a  charge,  erroneously  condition- 
ing recovery  on  plaintifTs  having  used  care  in 
investigating,  necessitated  reversal,  although  the 
jury  fonnd  lor  plaintiff  on  a  certain  item  and 
against  him  on  others,  the  theory  of  such  deter- 
mination not  appearing. — ^Ford  ▼.  Sims,  190  S. 
W.  1166. 

®=3|068(4)  (Ky.)  An  erroneous  instruction  on 
the  measure  of  damages  for  breaching  a  timber 
purchase  contract  did  not  prejudice  defendant 
buyer,  where  the  verdict  was  no  more  than  the 
uncontradicted  proof  and  the  correct  measure  of 
damages  authorize.— R.  Burleigh  &  Sons  T. 
Overton,  190  S.  W.  472. 

«=>I068(4)  (Mo.App.)  The  modification  of  plain- 
tiff's instruction  by  striking  out  the .  amount 
"$75,"  which  could  only  have  effect  of  dimin- 
ishing amount  of  damages  recoiverable.  was 
lutrml)!88  error,  where  jury  did  not  find  for 
plaintiffs  in  any  amount. — u; 
100  S.  W.  972. 
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$=»I068(4)  (Mo.App.)  Where  jury  returned  no 
punitive  damages,  error  in  an  instruction  au- 
thorizing such  damages  held  not  prejudicial. — 
KreUer  Realty  Co.  v.  Thomas  Cusack  Co.,  190 
S.  W.  1011. 

«s>l068(5)  (Ky.)  Failure  to  instruct  that  mor- 
tality tables  are  admitted  only  to  show  the 
probable  duration  of  life,  etc.,  is  not  prejudicial 
error,  where  $5,000  damages  were  awarded  for 
the  death  of  a  coal  miner  about  16  years  of 
age.-^'arter  Coal  Co.  v.  Love,  190  S.  W.  481. 
«=9l068(5)  (Tex.Civ.Apjp.)  In  partner's  suit  for 
dissolution  and  accounting,  refusal  of  requested 
charge  relntive  to  plaintifTs  liability  for  amount 
expended  in  keeping  books  held  harmless,  where 
Jury  fonnd  such  charge  against  plaintiff. — Tyler 
V.  McChesney,  190  S.  W.  1115. 
<S=>I071(1)  (Tex.Cir.App.)  The  fiiilure  ot  the 
trial  court  to  file  conclusions  of  fact  and  law 
does  not  require  a  reversal  where  the  note  sued 
on,  which  is  set  out  in  the  transcript,  furnished 
all  the  material  that  could  Ikave  been  furnished 
by  the  court's  conclusions. — Thomas  T.  Kean, 
190  S.  W.  84T. 

iS=3l073(l)  (K^.)  In  suit  to  quiet  title  wherein 
defendant  in  ms  answer  did  not  show  specific 

1)art  he  claimed,  as  required  by  Civ.  Code  Prac. 
I  125,  subd.  2,  an  erroneous  adjudication  of 
and  to  him  which  would  bar  plaintifTs  renewal 
of  his  cause  of  action  was  prejudicial. — ^Patton 
V.  Stewart,  190  S.  W.  1062. 

(I)  Brror  'Walre*  la  Appellate  C^onrt. 

€=>t  078(1)  (Mo.)  Correctness  of  action  assign- 
ed as  error  will  be  treated  as  conceded;  the 
point  not  being  urged  on  appeal. — Cornet  v. 
Cornet.  190  8.  W.  333. 

€=>I078(1)  (Mo.)  Constitutional  questions  not 
specifically  referred  to  in  appellant's  brief  will 
he  assumed  to  bo  waived  or  abandoned. — State 
ex  rel.  McWilliams  v.  Little  River  Drainage 
Dlst,  190  S.  W.  897. 

Where  questions  raised  in  a  case  are  impor- 
tant and  involve  numerous  counties  in  the  state, 
the  court  may  consider  them,  although  warrant- 
ed under  the  rules  in  treating  them  as  waived, 
where  respondent's  counsel  does  not  urge  such 
waiver. — Vi, 

®=3l078(l)  (MoJk.pp.)  A  point  not  briefed  by  ei- 
ther party  will  not  be  considered. — Krippendorf- 
Dittman  C!o.  v.  Hunt-Riddick  Mercantile  Co., 
190  S.  W.  44. 

®=>I078(1)  (Mo.App.)  The  appellate  court  will 
not  examine  an  objection  referred  to  in  state- 
ment only,  and  not  stated  in  briefs. — Haire  t. 
gcnaff,  190  S.  W.  56. 

iS=>l078(4)  (Mo.App.)  Where  the  appellant  in 
his  points  and  authorities  and  in  his  argument 
made  no  complaint  or  cited  authority  condemn- 
ing the  action  of  the  court  in  giving  an  in- 
struction, he  waived  his  right  to  urge  error 
thereon.— Allen  t.  Quercus  Lumber  Ca,  190  S. 
W.  86. 

(J)  Deolsioas  ot  latonaediate  Courts. 

®=3lOB2(2)  (Tex.CKv.App.)  Where  appellee  did 
not  complain  of  judgment  for  him  on  account  of 
its  failure  to  dispose  of  damages  presented  by 
the  pleadings,  either  in  lower  court  or  in 
Court  of  Civil  Appeals,  he  acquiesced  therein. 
—Pitt  T.  GUbert,  190  S.  W.  1157. 

(K)  Sabaeqacat  Appeals. 

4=9l097(2>  (Ky.)  Matters  decided  in  a  former 
opinion  on  appeal  are  not  open  on  another  ap- 
peal under  the  rule  that  a  final  adjudication 
between  the  same  parties  in  the  same  case  is 
conclusive  whether  sound  or  not. — Rates  ▼.  City 
of  Monticello,  100  S.  W.  1074. 

®=>I097(6)  (Mo.)  In  action  against  railroad 
for  death  of  servant,  decision  of  Court  of  Ap- 
peals rendered  on  former  appeal  was  not  res 
adjudicota  on  appeal  on  a  second  trial  to  Sn- 
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preme  Court  on  question  of  Bnfljniwney  of  evi- 
dence.— Grant  t.  Kansas  Oity  Soathern  By.  Uo., 
190  S.  W.  586. 

XVH.  DETEBMIKATIOK  AlfX>  SIBFO- 
SITIOH  OF  OAUSE.-    ^  -  ' 

(B)  AJBrmanee. 

4=91140(1)  (Tex.CWApp.)  In  action  for  delay 
in  aliipment  of  live  atodc  that  verdict  is  ex- 
cessive to  extent  of  improvement  in  selling  ap- 
pearance of  cattle  on  Tnuraday  when'  they  were 
sold,  over  Wednesday  the  day  when  they  arriv- 
ed, at  most  only  required  a  remittitur.— St. 
Louis  Southwestern  By.  Co.  of  Texas  v.  Miller 
&  White.  190  S.  W.  819. 

In  action  for  delay  in  shipment  of  live  stock, 
error  in  verdict  in  that  it  left  undetermined 
only  question  of  25  cents  per  hundredweight 
on  470  pounds,  due  to  decline  in  market  from 
Tuesday  to  Thursday,  was  too  amall  to  even 
require  a  remittitur.— Id. 

®=>||40(4)  (Ky.)  Where  items  constituting  the 
damages  recovered  are  separable,  and  plaintiC 
recovered  the  full  amount  claimed  the  court  may 
eliminate  items  improperly  included,  and  direct 
a  judgment  for  the  proper  amount.— B.  Burleigh 
&  Sons  V.  Overton,  190  8.  W.  472. 
^=3 1 140(4)  (Mo.App.)  Where  the  only  compe- 
tent evidence  in  an  action  to  recover  the  statn- 
tory  double  damages  for  killing  stock  showed 
that  the  market  value  of  the  stock  was  one-half 
the  verdict,  a  judgment  for  double  the  amount  of 
the  verdict  will  be  reversed  unless  plaiatitC  re- 
mits one-half  thereof.— Shahan  v.  Lusk,  190 
S.  W.  43. 

(O)  ModlllcBtloa. 

$=>II49  (Tex.Civ.App.)  Where  an  erroneous 
judgment  was  rendered,  and  the  error  plainly  ap- 
pears from  the  record,  the  appellate  court  may 
reform  the  judgment- Stewart  v.  Briggs,  190  S. 
W.  221. 

4=91152  (Mo.App.)  Where  there  was  nonjoin- 
der of  devisees  in  snit  to  enforce  contract  to 
make  plaintiff  an  heir,  and  a  decree  can  be  made 
without  affecting  such  interests,  the  judgment 
will  not  be  reversed,  but  a  decree,  making  plain- 
tiff pretermitted  heir  in  the  personaltyonly,  will 
be  rendered.— Buck  v.  Meyer,  190  S.  W.  997. 

(D)  Reveraal. 

4=s>ll70aO)  (Mo.App.)  Under  Bev.  St.  1909,8? 
1850,  2082,  forbidding  reversal  for  immaterial 
errors,  a  judgment  based  on  a  verdict  correct 
in  result,  because  damages  assessed  on  counts 
on  which  damages  were  not  recoverable  were 
the  proper  damages  upon  the  valid  counts,  will 
not  be  reversed. — Blackmer  &  Post  Pipe  Co.  v. 
Mobile  &  O.  R.  Co.,  190  S.  W.  1032. 
«=9|I7I(1)  (Mo.)  That  the  verdict  in  an  ac- 
tion for  personal  injuries  is  excessive  consti- 
tutes reversible  error  as  a  matter  of  law,  ir- 
respective of  the  existence  of  passion  or  preju- 
dice on  the  part  of  the  jury. — Northam  v.  Umt- 
ed  Bys.  Co.  of  St  Louis,  100  S.  W.  576. 
«=>II73(1)  (Tex.Civ.Api>.)  Under  Court  of  Civil 
Appeals  rule  62a  (149  S.  W.  x),  a  judgment, 
improperly  rendered  in  a  cross-action  by  one  de- 
fendant against  another,  can  be  reversed  with- 
out reversing  the  judgment  properly  rendered 
for  plaintiff.— Wood  v.  Love,  190  S.  W.  235. 
<g=>lt73(l)  (Tex.  Civ.  App.)  Where  recovery 
awarded  attorneys  suing  a  railroad  and  its  in- 
jured employ^  was  conditioned  upon  the  liabil- 
ity of  the  road  at  all  for  the  damages  in  excess 
of  the  amount  already  paid  the  employ^  in  set- 
tlement, a  reversal  in  favor  of  the  road  operat- 
ed as  a  reversal  of  the  entire  judgment— Atchi- 
son, T.  &  S.  F.  By.  Co.  v.  Smith,  190  S.  W. 
701. 

Where  attorneys  sued  a  railroad  company  and 
their  client  alleging  an  assignment  of  part  of 
a  carse  of  action  as  attorney's  fees,  and  that 
the  company  had  settled  by  paying  a  sum  to 
the  client,  and  a  judgment  was  rendered  can- 
cding  the  settlement  and  awarding  damages  on 


tJI^  client's  cioBs-complaint,  and  for  plalntiSB 
tffr  their  share  in  the  awara,  JuM  that  on  re- 
versal of  the  judgment  for  damages,  judgment 
for  plaintiffs  against  their  client  should  be  modi- 
fied and  entered  for  tlie  sum  to  which  they 
were  entitled  on  the  settlement — ^Id. 
«S9|  178(8)  (Mo.App.)  In  action  against  city  fiw 
damages  from  change  of  grade  of  sidewalk.  Judg- 
ment for  plaintiff  will  not  be  reversed,  with- 
out remand  because  ordinances  introduced  by 
her  only  provided  for  estabUsbment  <ft  grade. 
— Berglar  v.  Univenuty  City,  190  S.  W.  eSo. 

on  Mamdate   and    ProceedlnK*   tM   ■jovrev 
Oonrt. 

4=91  I94(U  (Ky.)  ▲  judgment  on  appeal  is  oo»- 

clusive  only  of  the  matters  and  things  raised  by 
the  pleadings  and  presented  to  it— Bates  v.  Gtr 
of  MonUceUo,  100  S.  W.  1074. 
4=3 1 21 2(1)  (Ky.)  After  a  judgment  on  appeal 
and  on  return  of  the  case  to  the  circnit  court, 
the  defendant  has  the  right  to  reJy  as  a  defense 
on  any  matter  not  presented  by  either  of  the 
former  opinions. — Bates  v.  City  of  Monticdlo, 
190  S,  if.  1074. 

APPEARANCE. 

*=!>9(8)  (Ky.)  Appellant  by'  praying  an  appeal 
to  the  Court  of  Ap^eald  thereby  enters  its  ap- 
pearance in  the  action,  and  when  the  case  re- 
turns to  the  court  below  it  will  be  before  the 
court  for  all  the  purposes  of  the  action.— Tiiom- 
as  B.  Jeffrey  Co.  t.  Lodnidge,  190  S.  W.  1103. 

APPOINTMENT. 

See  Executors  and  Ajministratora,  ^s>Il,  12; 
Trusts,  «s3l60. 

APPROPRIATION. 

See  States;  Waters  and  Water  Oonraes,  <=> 
130 

APPROVAL 

See  Appeal  and  Ehrror,  4c3l006. 

ARGUMENTATIVE  INSTRUCTIONS. 

See  Trial,  «S9240. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  E^rror,  4=91000:  Criminal 
Law,  «=>e00-728,  1087,  1164,  1171;  Trial. 
«=>i08%-181. 

ARMS. 

See  Weapons,  4=>8. 

ARREST. 

See  Criminal  Law,  4=9861;   Bscapei 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  ^sa^tO,  1125;    Judgment 

ASSAULT  AND  BATTERY. 

See  Carriers,  4=9283.  819;  Criminal  Law,  4s=> 
364,  448;  Homicide,  4=94S,  96,  257;  Rape, 
4=»18. 

I.  OIVHi  XJABXUTT. 

(B)  Aetloas. 

4=>39  (Mo.App.)  A  finding  of  willful  and  wan- 
ton assault  is  sufficient  to  support  a  recorery 
of  punitive  damages.— Flynn  v.  St  Lonia  Soutl^ 
western  By.  Co..  190  S.  W.  STL 

n.   OBIMINAI.  BESPOirSXBIUTr. 
(B)  Proseontlon  aad  Paalahatcat. 

4=983  (Tex.Cr.App.)  In  trial  for  aggraTated  ma- 
saalt  on  a  constable  who  had  been  summoned  by 
a  third  party  to  arrest  accused  for  robbery,  it 
was  proper  to  permit  the  constable  to  state  what 
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the  third  party  had  said  when  he  came  to  set 
him  to  make  the  arreet-^arter  v.  State,  190 
S.  W.  159. 

In  trial  for  agKravated  assault  on  a  constable 
trying  to  arrest  accused,  evidence  that  he  com- 
municated wlti  other  officers  who  arrested  ac- 
cused held  proper. — Id. 

Is  trial  for  aggraTated  asaautt  on  a  conataUe, 
it  was  not  error  to  refuse  to  permit  the  county 
attorncgr  to  testify  at  accused's  instance  that  ac- 
cused had  been  charged  with  drunkenness,  dis- 
turbing the  peace,  etc ;  these  matters  being  ir- 
releTant— Id. 

ASSESSMENT. 

Bee  Constltatlonal  Iaw,  4^290;  Drains,  ®» 
76,  79;   Mnnicipat  Gorporatioiis,  «=34S6-SaO. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=»719-742. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors ; 
Fraudulent  Conveyances ;  Insurance,  4s>607; 
Vendor  and  Purchaser,  4=s»2Sl. 

I.  HEQinSITEa  AMB  VAX.IDITY. 
<A)  Prvpertr,  Batatea,  sad  Rl*hta  Aamlva- 

•s>>  (Tenn.)  Where  deceased  by  warranty  deed 
conveyed  his  expectancy  as  heir  of  his  mother, 
but  predeceased  lier,  his  children  took  by  Inheri- 
tance from  grandmother,  and  were  not  bound 
by  covenant  of  warranty  to  relinquish  property 
involved  as  after-acquired  property.— Jclinson  v. 
Breeding,  190  8.  W.  54S. 

(B)   Mode  and   Snffldenex   of   AsalVBiaent. 

4=956  (Tez.Civ.App.)  Where  a  contractor  paid 
money  dae  a  subcontractor  into  court  and  sought 
to  have  claimants  interplead,  the  court  properly 
rendered  judgment  of  distribution,  giving  pref- 
erence to  those  who  had  received  orders  from 
subcontractor  on  contractor,  though  not  ac- 
cepted, as  th^  constituted  an  assignment.— Og- 
bum  Oravd  Co.  t.  Watson  Co.,  190  S.  W.  205. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

X.  nEQVtBTTEB  AND  TAUDITY. 

(A)  nature   and   Baaeatlala   of  Traata   for 

Credltora. 

4=336  (Mo.App.)  A  purported  assignment  for 
tbe  henefit  of  creditors  by  which  the  trustee 
was  given  power  to  continue  in  course  the  re- 
tail business  as  his  judgment  directed  was  void 
as  placing  no  limit  upon  tbe  term  of  the  trustee. 
— Meston  v.  Crawford,  190  S.  W.  391. 
4=>45  (Mo.App.)  A  purported  assignment  for 
benefit  of  creditors  under  which  the  assignor 
attempted  to  retain  control  was  void;  it  being 
requinte  that  the  transfer  to  the  trnstee  be  ab- 
solute.—Meston  V.  Crawford,  190  S.  W.  391. 

▼.  BIGHTS  AHD  REMEDIES   OF 
CREDITOB8. 

(B)  Preaeatatlon,  Proof,  and  PaTBseat  of 

Clalma. 

4=3302  (Tex.Civ.App.)  As  regards  sufficiency  of 
creditors'  statement  of  claim  and  snitporting 
affidavit  filed  with  assignee  for  benefit  oi  credi- 
tors, substantial  compliance  with  the  statute 
is  enough.— Lang  v.  Collins,  190  S.  W.  784. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art  98, 
requiring  creditor  to  file  with  assignee  for  bene- 
fit of  creditors  a  "distinct"  statement  of  claim, 
held  satisfied  by  one  that  he  claims  a  certain 
amount  for  legal  services. — Id. 


Statement  of  claim  filed  with  assignee  for 
befaefit  of  creditors  is  of  the  "particular  nature^' 
of  the  claim,  as  required  by  Vernon's  Sayles' 
Ann.  C^.  St.  1914,  art.  98,  where  disclosing  it 
is  for  lefal  services.— Id. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art,  98, 
requiring  claim  filed  with  assignee  for  benefit 
of  creditors  to  be  supported  by  aflidavit  that 
there  are  no  "credits  or  offsets,"  held  satisfied 
by  one  that  all  just  "offsets''  have  been  allowed. 
—Id. 

ASSOCIATIONS. 

See  Insurance,  4=»72d-826. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated. 

ASSUMPTION  OF  RISKS.     ^ 

See  Master  and  Servant,  «s»216-226,  288. 

ATTACHMENT. 

See  Blection  of  Remedies,  4=»12;  Ehcecution; 
Fraudulent  Conveyances,  4=»228;  Oamisb- 
ment;  Homestead^;  Judgment,  43s>17;  Se- 
qnestradon. 

Vm.  CrAIMS    BT    THIBJD    FEBSON8. 

4=>308(S)  (Mo.App.)  Admission  of  evidence  for 
an  interpleader  having  title  to  goods  attached, 
tending  to  show  the  attaching  plaintiff  was  a 
member  of  the  firm  to  whom  interpleader  condi- 
tionally sold  the  goods  in  order  to  siiow  he  was 
not  a  creditor  held  not  error,  where  there  was 
nothing  to  show  that  attaching  plaintiff  was 
proceeding  against  the  firm  or  was  a  creditor  of 
the  firm.— Hufafield  ▼.  United  Magazine  Fiess, 
190  S.  W.  926. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Drror,  4=91060;  Criminal  Law, 
4=»690-728,  1087,  llSi  1171;  District  and 
Prosecuting  Attomeys :  Divorce,  4=>197,  227; 
Pleading,  4=>302;  Trial,  4=>106^-131. 

m.  DUTIES  AND  UABix.rnES  or  AT- 

TORNEY  TO  OUENT. 

4s>ll3  (Tex.Clv.App.)  l%e  rule  prohibiting  an 
attorney  once  retained  from  acting  for  the  op- 
posing party  appUes  only  in  ease  of  conflicting 
interest,  in  the  absence  of  a  contract. — ^Lay- 
bourae  v.  Bray  &  Sbifflett,  190  S.  W.  1159. 
4=9 123(1)  (T6x.Civ.App.)  Generally,  an  attor- 
ney must  act  towards  his  client  with  the  most 
scrupulous  good  faith  and  fidelity,  and  must 
make  knowa  to  the  latter  the  exact  status,  so 
far  as  he  is  able,  of  the  matter  concerning  which 
he  is  employed.— Laybourne  v.  Bray  &  Sbiff- 
lett, 190  S.  W.  1150. 

IV.  OOMPEWSATIOy  AMD  UEH  OF 
ATTOBHEy. 

(A)  Fees  and  Other  Kemanerattoa. 

4=>I43  (Tex.Civ.App.)  Ordinarily,  expressions 
of  opinions  by  attorneys  as  to  probability  of 
judgment  secured  by  them  being  reversed  on  ap- 
peal, even  if  mistaken,  are  not  such  false  re{>- 
resentations  aa  will  entitle  the  client  to  avoid 
for  fraud  a  contract  for  increased  compensation 
based  thereon. — Laybourne  v.  Bray  &  Shifflett, 
190  S.  W.  1159. 

4=>t66(l)  (Tex.Civ.App.)  In  an  action  by  at- 
torneys on  a  contract  of  employment,  evidence 
of  their  cTpression  of  opinion  as  to  probability 
of  reversal  of  judgment  secured  by  them  is  ad- 
missible upon  the  issue  of  their  good  faith  in 
making  contract  increasing  compensation. — ^Lay- 
bourne V.  Bray  &  Shiffiett,  190  S.  W.  1159. 

A  contract  between  attorney  and  client  for 
increased  compensation,  made  after  the  relation 
of  attorney  and  client  has  commenced,  is  pre- 
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sumptively  void,  where  no  additional  services 
by  the  attorney  are  contemplated. — Id. 

Burden  was  on  attorney  to  show  that  a  new 
contract  for  incretfbed  compensation,  after  the 
relation  of  attorney  and  client  had  commenced, 
was  fairly  made  and  was  reasonable  and  with- 
out undue  advantage. — Id. 

•»I67(2)  (Tex.Civ.App.)  In  an  action  on  con- 
tract for  additional  compensation  made  after 
services  had  been  commenced,  the  evidence  beang 
conflicting  as  to  good  faith  of  the  attorneys, 
such  issue  was  for  the  jury. — Laybourne  v.  Bray 
&  Shifflett,  190  S.  W.  1159. 

In  action  on  contract  for  compensation,  where 
defendant  alleged  a  contract  that  the  attorney 
would  not  be  employed  by  the  opposing  party 
during  the  litigation  and  there  was  evidence  to 
support  the  alle^tion  and  to  show  breach  there- 
of, the  issue  raised  thereby  should  have  been 
submitted  to  the  jury.— Id. 

In  an  action  by  attorney  to  recover  for  serv' 
ices  upon  quantum  meruit,  the  evidence  being 
conflicting,  plaintiff's  right  to  recover  is  for  the 
jury. — Id. 

AUTOMOBILES. 

See  Carriers,  <8=»320;  Highways,  <S=al91; 
Master  and  Servant,  <8=»302,  330,  832;  Mu- 
nicipal Corporations,  ®=s3592,  705,  706;  Rail- 
roads, «s»812.  888;   Statutes,  «s>110%. 

BAGGAGE. 

See  Commerce,  4=347. 

BAIL 
n.  nr  ORnnirAX.  FROSEOimoHS. 

«=>48  (Ark.)  Under  Kirby's  Dig.  |§  2179-2181, 
the  only  proper  officer  to  receive  cash  bail  bonds 
is  the  county  treasurer. — Childress  v.  Boyett, 
190  S.  W.  429. 

«=»73  (Ark.)  Kirby's  Dig.,  §  4487,  subd.  7,  has 
no  application  to  motion  for  summary  judgment 
against  sheriff  by  party  who  gave  cash  bail  for 
one  charged  with  embezzlement,  but  later  sur- 
rendered him  in  open  court,  the  court  ordering 
gaymeut  by  county  treasurer  or  other  officer 
aving  money.— ChUdrees  v.  Boyett,  190  &  W. 
429. 

BAILMENT. 

®=>li  (Mo.App.)  The  unlawful  tortious  posses- 
sion by  a  bailee  renders  him  liable  for  injnry  or 
loss,  regardless  of  negligence  on  bis  part.— Pen- 
ter  T.  Ritter,  190  S.  W.  29. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

V.  BIGHTS,  lUBMESIES,  AlfB  DIS- 
CHABOE  OF  BANKBTTPT. 

i8=>435  (Ter.Civ.App.)  In  suit  to  enjoin  execu- 
tion on  a  judgment  which  plaintiff  claims  was 
barred  by  his  discbarge  in  bankruptcy,  the  bur- 
den is  on  plaintiff  to  plead  and  prove  the  dis- 
charge, and  that  the  debt  involved  was  not 
within  any  clas.s  which  the  Bankruptcy  Act  ex- 
cepts from  the  discharge. — Bunting  Stone  Hard- 
ware Co.  T.  Alexander,  190  S.  W.  1152. 
4=>436(3)  (Tex.Civ.App.)  A  petition  for  injunc- 
tion to  restrain  execution  held  sufficient  to  ad- 
mit proof  that  the  debt  on  which  the  judgment 
was  founded  was  one  provable  in  bankruptcy, 
and  that  plaintiff  had  been  di.scharged. — Bunting 
Stone  Hardware  Co.  v.  Alexander,  190  S.  W. 
1152. 

Proof  that  the  judgment  the  enforcement  of 
which  plaintiff  sought  to  restrain  was  based  on 
a  note  is  sufficient  to  show  that  the  debt  was 
barred  by  discharge  under  Bankruptcy  Act,  { 
63  (a),  not  one  excepted  from  the  discharge  by 
section  17.— Id. 


BANKS  AND  BANKING. 

See  Bills  and  Notes,  «=>407,  437:  Constitn- 
tional  Law,  «=al48,  190;  GamiBbment,  «=» 
66;    Interpleader,  $=»8;    Mandamus,  ^=973. 

I.   OONTBOI.  Aim  BEOUXATION  IH 
GENEBAXi. 

®=3  (Mo.)  The  state  has  the  right  to  prescribe 
the  general  policies  which  shall  be  observed  in 
the  conduct  of  a  banking  institution.— Citizens' 
Bank  of  Hayti  v.  WeUs,  100  S.  W.  814. 

n.  BANKING  COBPOBATIONS  ANB 

ASSOCIATIONS. 

(D)  omeera  «nd  Asenta. 

<8=»SI  (Mo.)  Rev.  St  1909,  f  1112,  providing 
that  the  directors  of  a  bank  may  appoint  and 
remove  any  cashier  at  pleasure,  prevents  the 
employment  of  a  cashier  under  a  contract  put- 
ting it  beyond  the  board's  power  to  remove  nim 
at  any  time.— <!itizens'  Bank  of  Hayti  v.  Wells. 
190  S.  W.  814. 

®s>54(4)  (Mo.App.)  Bookkeeper  or  asenatant 
cashier  of  bank  and  bondsmen  whose  act  was 
not  willful,  held  not  liable  on  his  bond  for  peco- 
lations  of  cashier  and  other  officers  of  bank, 
in  view  of  Rev.  St.  1900,  {§  1088,  1099,  as  to 
duties  of  bank  directors  and  stockholders  in 
examining  the  bank's  affairs.— Citisens'  Tmst 
Co.  V.  Ferguson,  190  S.  W.  895. 
4=»57  (Ky.)  Creditors  of  insolvent  bank  had 
right,  not  only  to  subject  directors  as  stockhold- 
ers and  other  stockholders  to  statutoir  double 
liability,  but  had  right  to  seek  indemnity  from 
directors  if  they  had  been  guilty  of  negUgence, 
resulting  in  loss  to  creditors.— Caldwell  v.  Ryan, 
190  S.  W.  1078. 

m.  FUNCTIONS    AND    DEAUNOS. 

(C>  Deposits. 

«=>I27  (Tenn.)  Deposit  of  draft  with  bill  of 
lading  attached  and  entry  of  credit  therefor 
by  the  bank  held  a  purchase  of  the  draft,  so 
ttiat  the  proceeds  were  not  subject  to  attachment 
as  the  property  of  the  drawer.— Guggenheimer 

V.  Queen  Bee  Flonr  Mills  Ca,  190  S.  W.  455. 

VI.  I.OAN,  TBXTST,  AND  INVBSTMENT 

OOIOANIES. 

9=>3I6  (Mo.)  Where  a  trust  company,  in  pro- 
cess of  dissolution,  had  ceased  business  prior  to 
1015,  but  left  on  deposit  with  the  superintend- 
ent of  insurance  certain  securities,  and  had  com- 
plied with  Rev.  St.  1909,  ${  1140,  7072,  as  to 
dissolution,  inspection,  and  request  for  return  of 
such  securities,  it  was  entitled  to  a  return  of  the 
securities  from  the  insurance  superintendent, 
notwithstanding  Laws  1915,  p.  188,  t  166,  trans- 
ferring to  the  banking  commission  the  duties  of 
the  insurance  superintendent  as  to  trust  compa- 
nies.—State  ex  rel.  Commonwealth  Tnist  Oo.  ▼. 
Chom,  190  S.  W.  17. 

BARRIERS. 

See  Municipal    Corporations,    9s>706. 

BASTARDS. 

See  Wills,  4=357. 

I.  QXEGITIHAOT  IN  OENEBAK. 

«=>3  (Ky.)  Evidence  that  plaintUTs  mother 
was  legally  married  to  a  man,  and  that  there 
was  opportunity  for  procreation  within  the 
period  of  gestation,  raises  a  conclusive  presami^ 
tion  that  plaintiff  is  his  legitimate  son.— Vui- 
over  V.  Steele,  190  S.  W.  667. 

BAWDY  HOUSL  jle 

See  Disorderly  House. 
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See  Gaming. 


BENEFJCIAL  ASSOCIATIONS. 

See  Inraraace,  «a»723-826. 

BENEFICIARIES. 

See  Death.  «=949;  Insurance.  «s>782,  784. 

BENEFITS. 

See  Principal  and  A«ent,  «=9l71. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  «E9lS8-lSL 

BETTING. 
BIAS. 

See  Witneesea,  «s>370,  372. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  ot 

BILL  OF  LADING. 

See  Carriers,  «=>56,  58,  150-168. 

BILLS  AND  NOTES. 

See  Action.  i8=»25:  Courts,  iS=>89;  Eridence, 
®=>420,  441:  Gifts,  «=931:  Insurance,  «=> 
187:  Joint  Tenancy,  €=38,  10;  Limitation  of 
Actions,  «s>148;  Principal  and  Agent,  <=> 
109;  Replevin,  «=»4. 

Z.  REQUISITES  Ain>  VAIJDITT. 

(B)   Form  and   Contenta   ot  PronUaaory 
Notea  and  Dnobllla. 

®=349  (Tez.Oiv.App.)  An  accommodation  mak- 
er of  a  note  might  at  any  time  before  payee 
bank  advanced  money  thereon,  withdraw  from 
his  oagagemeot  evidenced  thereby.— First  State 
Bank  of  Teague  v.  Hare,  190  S.  W.  1113. 
93»52  (Tex.ClvAipp.)  Where  one  of  two  accom- 
modation makers  of  a  note  before  payee  bank 
had  advanced  money  thereon  notified  bank  of 
his  withdrawal  from  note,  his  release  did  not 
rdease  other  accommodation  maker.— First 
SUte  Bank  of  Teague  v.  Hare,  190  S.  W.  1113. 

(C)  Execution  ai^d  Delivery. 
<8=>a4  (McApp.)  Under  Rev.  St  1000,  S  0987, 
as  to  delivery  ot  note,  where  dramshop  Keeper, 
Jbis  brother,  and  another  executed  two  notes  to 
plaintiff  to  discharge  plaijitiff's  judgment  against 
the  brother,  on  condition  that  plaintiff  deliver 
whisky  to  dramshop  keeper,  plaintiff  could  not 
return  a  note,  and,  retaining  other,  treat  it  as 
payment  of  the  judgment  without  delivering 
whisky.— B.  J.  Semms  &  Co.  v.  Bamett,  190  S. 

w.  im. 

(D)  Aceeptanee. 

iS=s70  (Ark.)  Under  Acts  1913,  p.  304,  {  137, 
providing  that  destruction  by  drawee  of  a  bill 
of  exchange  will  be  deemed  an  acceptance,  ac- 
cidental destruction  held  not  an  acceptance. — 
Bailey  &  Co.  v.  Southwestern  Veneer  Co.,  190  S. 
W.  430. 

*=»74  (Tex.Clv^App.)  Where  drafts  were  pre- 
sented to  and  accepted  by  defendant,  there  was 
a  primary  contract  between  him  and  owner  of 
drafts,  and  he  became  absolutely  liable,  regard- 
less of  question  whether  or  not  payee  m  drafts 
was  alive  or  dead  when  they  were  drawn. — 
Bloch  V.  Rio  Grande  Valley  Bank  &  Trust  Co., 
100  S.  W.  641. 

(E)  Conalderatlon. 

«=»92(5)  (Mo.Ap_p.)  The  delivery  of  goods  to 
another  is  sufficient  consideration  for  a  note ; 
Rev.  St.  1900,  I  0099.  as  to  absence  of  consid- 
eration as  a  defense  against  a  person  not  hold- 
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ing  in  due  course,  not  applying. — Rudolph  Wur- 
litzer  Co.  v.  Bossmann,  190  S.  W.  636. 
®=>96  (Ky.)  Tlie  delivery  of  collateral  security 
to  the  maker  of  an  accommodation  note  is  not 
sufficient  consideration  to  support  the  note. — 
First  Nat  Bank's  Receiver  of  London  v.  Bore- 
ing's  Adm'x,  190  S.  W.  1106. 

IL    OOKSTBTrOTION  AHD  OPEBATIOK. 

®=>II7  (MaAp^.)  A  note  delivered  to  payee 
residing  in  Illinois,  but  which  was  executed 
and  delivered  and  by  its  terms  mode  payable 
in  MiB.<iouri,  was  to  a  Missouri  contracts-Amer- 
ican Nat  Bank  v.  Allen,  100  S.  W.  947. 
«E9l23(2)  (MoJipp.)  Under  Negotiable  Instru- 
ments Law  (Rev.  St.  1009,  |  9e^l)  as  to  form 
of  signature  on  notes,  where  notes  given  for  a 
piano  purchased  by  a  conioration  were  signed 
by  the  corporation  and  by  another  person  with 
no  official  designation,  the  latter  signer  was 
liable  to  the  payee,  although  in  fact  secretary 
of  the  corporation  and  intending  to  sign  as 
such.— Rudolph  WnrUtzer  Co.  v.  Bossmann,  190 
S.  W.  636. 

Under  Negotiable  Instruments  Law  (Rev.  St 
190O,  f  9991),  as  to  form  of  signature  on  noteSi 
where  notes  given  for  a  piano  piyrchased  by  a 
corporation  were  signed  by  its  president  as  on 
individual,  and  by  another  with  the  word 
"Secy."  affixed  to  her  name,  the  notes  contain- 
ing no  other  reference  to  a  corporation,  the  lat- 
ter signer  was  liable  thereon  to  the  payee. — Id. 

IV.  HECK>tlABIUTT  AHD  TBANSFER. 

IH)  Transfer   by   ladovsement. 

<S=3t83  (Mo.App.)  Under  Rev.  St  1909,  H 
10001,  10002,  the  indorsement  of  the  name  of  a 
corporation  on  the  back  of  a  note  by  means  of 
a  rubber  stamp  was  sufficient  "written  indorse- 
ment," where  there  was  substantial  testimony 
that  such  indorsement  was  ratified  by  the  offi- 
cers of  the  corporation,  in  view  of  section  10160, 
defining  "written"  as  printed.— American  Union 
Trust  Co.  V.  Never  Break  Range  Co.,  100  S.  W. 
1045. 

«=st95  (Mo.App.)  Relation  of  stranger  or  third 
party  to  commercial  paper  when  he  pnts  up  hia 
money  and  acquires  possession  of  it  is  one  of  in- 
tent, to  be  ascertained  from  aU  facts  and  circum- 
stances and  condition  of  the  parties  surrounding 
transaction.— Citizens'  Trust  Co.  v.  Ward,  190 
S.  W.  364. 

€=>200  (Mo.App.)  The  indorsement  of  a  note, 
"Pay  to  any  bank  or  banker,"  is  an  indorsement 
for  collection,  and  does  not  transfer  title. — Citi- 
zens' Trust  Co.  V.  Ward,  190  S.  W.  364. 

V.  BIGHTS  AHD  UABII.ITIES  OK  IN> 

DOBSEBCEHT   OB  TBAHSFEB. 

(B)  Indomement  for  Trauafer. 

®=>280  (Tex.Civ.App.)  If  one  not  having  an  as- 
signable interest  in  promissory  notes  joined  in 
an  indorsement  for  purpose  of  assignment  alone, 
hia  liability  would  have  been  that  of  a  surety 
or  guarantor,  and  not  that  of  an  ordinary  in- 
dorser.— Borschow  v.  Wilson,  100  S.  W.  202. 

(D)  Bona  Fide  Pnrebaaera. 

^=»327  (Mo.App.)  Under  Rev.  St  1900.  §  10026, 
in  order  to  charge  purchaser  of  a  note  with 
knowledge  of  illegality  of  transaction  in  which  it 
was  given,  he  must  have  had  actual  knowledge, 
or  knowledge  of  such  farts  that  his  purchase 
amounted  to  bad  faith.— Willis  v.  Reed,  190  S. 
W.  377. 

©=9334  (Tex.Civ.App.)  Notice  of  defecto  In 
notes  acquired  after  purcliase  in  good  faith  with- 
out notice  does  not  affect  the  holder's  standing 
as  a  bona  fide  purchaser. — Landon  v.  Wm.  E. 
Huston  Drug  Co.,  190  S.  W.  534. 
®=>342  (Tex.Civ.App.)  That  the  edge  of  notes 
showed  perforations,  indicating,  that  they  might 
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have  been  attached  to  other  paper,  is  not  aufB- 
cient  to  show  notice  of  defects  or  defenses  against 
them.— Landon  v.  Wm.  B.  Huston  Drug  Co., 
190  S.  W.  534. 

€=>351  (Mo.App.)  Where,  contrary  to  the 
agreement  upon  which  a  neighbor,  for  accom- 
modation, signed  a  note,  as  joint  maker,  that 
the  accommodated  maker  should  discount  it  at 
a  bank  for  cash,  the  accommodated  maker  ne- 
gotiated it  after  maturity  for  corporate  stock, 
the  accommodation  maker  was  not  liable  to  a 
transferee  after  maturity,  under  Rev.  St.  1909, 
I  10028,  as  to  holders  in  due  course. — Schlamp 
T.  Manewal,  190  8.  W.  658. 
«s>365(l)  (Tez.GiT.App.)  A  purchaser  of  notes 
before  maturity  for  valuable  consideration  with- 
out notice  of  any  defense  can  recover  thereon, 
though  there  is  a  good  defense  as  against  the 
original  payee. — Landon  v.  Wm.  E.  Huston  Drug 
Co.,  190  S.  W.  634. 

VI.  PBESENTMENT.  DEMAND.  NO- 
TICE. AND  PROTEST. 

4s»407  (Mo.App.)  If  the  drawer  gets  the  bank 
to  certify  his  check  and  then  delivers  it  to  the 
holder,  who  neglects  to  present  it  for  payment 
in  due  course;  the  drawer  is  discharged  to  the 
extent  he  suffers  by  the  delay,  under  Rev.  St. 
1909,  §  10156,  requiring  presentment  for  pay- 
ment within  reasonable  time.— City  of  Bruns- 
widc  T.  People's  Savings  Bank,  190  S.  W.  60. 

Vn.  PAYMENT   AND    DISCHARGE. 

4=3437  (Mo.App,)  When  a  bank  at  the  request 
of  the  drawer  certifies  a  check  before  delivery 
to  tlie  payee,  the  certification  does  not  discharge 
the  drawer  if  the  check  is  not  paid  on  due  pre- 
sentment, but  simply  vouches  for  its  genuineness 
and  adds  to  its  ease  of  negotiation. — City  of 
Brunswick  v.  People's  Savings  Bank,  190  3. 
W.  60. 

If  the  bolder  receives  hn  uncertified  check, 
but,  instead  of  drawing  the  money,  has  it  cer- 
tified, he  discharges  the  drawer,  under  specific 
provision  of  Rev.   St.   1909,  i  10158.— Id. 

Vm.   ACTIONS. 

4=>460  (Mo.App.)  Holder  of  note  has  privilege 
of  suing  all  or  any  of  indorsers. — Citizens'  Trust 
Co.  V.  Ward,  190  S.  W.  364. 
«s>467(2)  (Tez.Civ.App.)  In  an  action  against 
drawee  of  drafts,  an  allegation  that  they  were 
indorsed  and  delivered  by  owner  is  a  sufficient 
allegation  of  a  legal  indorsement  without  allega- 
tion of  name  of  indorser. — Bloch  v.  Rio  Grande 
Valley  Bank  &  Trust  Co.,  190  S.  W.  541. 

Holder  of  drafts  belonging  to  estate  of  a  for- 
eign administrator,  and  indorsed  by  the  latter, 
can  maintain  a  suit  on  drafts  in  courts  of  Texas 
without  alleging  admiaistration  laws  of  foreign 
country  or  state. — Id. 

4=3485  (Tex.Civ.App.)  Under  direct  provisions 
of  Rev.  St.  1911,  art.  588,  in  an  action  against 
drawee  of  drafts,  in  absence  of  a  sworn  plea 
raising  issue  as  to  genuineness  of  indorsements, 
it  was  not  necessary  to  offer  proof  to  support  al- 
legations that  drafts  had  been  indorsed  and  de- 
livered.—Bloch  V.  Rio  Grande  Valley  Bank  & 
Trust  Co.,  190  S.  W.  541. 

4=3489(2)  (Tex.Civ.App.)  In  an  action  against 
drawee  of  a  draft,  where  pleading  does  not  state 
whether  acceptance  was  oral  or  in  writing,  it  is 
permissible  to  prove  either  a  verbal  or  a  writ- 
ten acceptance.— Bloch  v.  Rio  Grande  Valley 
Bank  &  Trust  Co.,  190  S.  W.  541. 
4=3508  (Mo.App.)  In  suit  against  indorser  by 
receiver  of  bank  on  note  forwarded  for  collection 
and  either  paid  or  purchased  by  bank  by  sending 
back  draft  for  amount,  evidence  that  note  had 
never  been  listed  by  bank  as  asset,  and  as  to 
where  it  was  found  by  receiver,  held  admissible. 
—Citizens'  Trust  Co.  v.  Ward,  190  S.  W.  304. 
^^517  (Mo.App.)  Evidence  held  sufficient  to 
sustain  a  finding  that  there  was  no  delivery  to 
payee.— Pounds  v.  Farmers'  Union  Mercantile 
Co.,  190  8.  W.  374. 


4=s>5f8(l)  (Mo.App.)  Evidence  hetd  safficient  to 
sustain  a  finding  of  want  of  considermtioa. — 
Poxmds  V.  Farmers'  Union  Mercantile  Co.,  190 
S.  W.  374. 

®=>525  (Mo.App.)  Evidence  held  to  sustain  find- 
ing that  purchaser  of  note  did  not  have  knowl- 
edge of  the  illegality  of  transaction  in  which 
note  was  given,  and  that  elie  did  not  take  note 
from  her  son,  the  original  payee,  to  evade  defenae 
of  illegaUty.— WUlis  v.  Reed,  190  S.  W.  377. 
4=3537(1)  (Ark.)  In  view  of  Acts  1913,  p.  304, 
§  137,  in  an  action  against  drawee  of  a  bill  of 
exchange,  where  it  appeared  that  d^endant 
threw  bill  into  wastebasket,  permitted  it  to  ^om, 
and  refused  to  pay  withont  explanation  after 
having  orally  accepted  it,  question  as  to  why  bill 
was  destroyed  held  for  jury.— Bailey  &  Ob.  t. 
Southwestern  Veneer  Co.,  190  S.  W.  430. 
4=s>S37(l)  (Tez.CivAl>p.)  Evidence  held  to  re- 
quire peremptory  instruction  for  plaintiff  in  ac- 
tion by  holder  of  notes  against  ue  maker  and 
indorsers.- I.andon  v.  Wm.  E.  Huston  Drug  Cc 
190  S.  W.  634.  "•  ^^*'-. 

<&:3537(6)  (Mo.App.)  Whether  bank,  to  which 
note  had  been  forwarded  for  collection,  by  for- 
warding draft  for  full  amount,  intended  to  paj 
note,  or  to  purchase  it,  held  question  of  fact  for 
jury.— Citizens'  Trust  Co.  v.  Ward,  190  8.  W. 
364. 

^>537(W  (Mb.App.)  In  action  on  a  note,  evi- 
dence held  to  carry  to  the  jury  the  question 
whether  notes  were  delivered  to  one  as  pup- 
chaser.— American  Union  Trust  Co.  ▼.  Never 
Break  Range  Co.,  190  S.  W.  1046, 
®»538(2)  (Mo.App.)  In  replevin  for  a  promis- 
sory note  in  which  deliverv  and  consideration 
were  denied,  instructions  held  to  adequately  rep- 
resent the  rights  of  defendant  arising  from  naked 
possession  of  the  note.— Pounds  v.  Farmers'  Un- 
ion Mercantile  Co.,  190  S.  W.  374. 
4=>538(2}  (Mo.App.)  In  action  on  a  note,  a  re- 
quested instruction,  defeating  plaintilTs  recov- 
ery If  defendant's  indorsement  was  so  nnnraal 
and  contrary  to  custom  as  to  be  substantial  no- 
tice of  irregularity,  was  properly  refused,  wfaei« 
the  facts  necessary  to  establish  a  custom  were 
entirely  omitted.— American  Union  Trust  Co.  t. 
Never  Break  Range  Co.,  190  S.  W.  104& 
<^=3538^)  (Mo.App.)  In  action  on  a  note,  mn 
instruction  to  find  for  plaintiff,  nnless  when 
plaintiff  purchased  the  note  "it  had  knowledge 
or  notice"  of  a  certain  claimed  defense,  was  not 
erroneous  as  permitting  plaintiff  to  recover,  in 
the  absence  of  actual  notice. — American  Unioa 
Trust  Co.  T.  Never  Break  Range  Co.,  190  S.  W. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  ®=>327-365,  525 :  Vmdor 
and  Purchaser,  4=>230,  240. 

BONOS. 

See  Bail;  Criminal  Law,  4=»1076;  Jnsticea 
of  the  Peace,  4=»191;  Life  Estatee,  *=»6; 
Municipal  Corporations,  4=3918:  Ptincipal 
and  Surety;   Trusts,  4=9l61. 

BOOKS. 

See  OfScers,  4s>85. 

BOOKS  OF  ACCOUNT. 

See  E>ridence,  4=3364. 

BOUNDARIES. 

See  Adverse  Possession,  4=>66;  Frands,  Stat- 
ute of,  4=>70;  Schools  and  School  Dittricta. 
4=o32,  33. 

I.  DESCRIPTION. 

4=>3(e)  (Tex.Civ.App.)  The  real  object  in  tip- 
plying  the  various  calls  is  to  find  the  footstetn 
of  the  surveyor,  and,  when  found  and  identified. 
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all  claases  of  calls  most  jrield  to  them.— MilleT 
7.  Meyer,  190  S.  W.  247. 
4s>l  I  (Ky.)  Where  the  calls  of  a  deed  are  for 
an  adjoining  owner^s  line,  the  line  of  the  gran- 
tee is  contr^ed  by  each  line. — Boss  t.  Richard- 
son, 180  S.  W.  1087. 

«=9M  (Tenn.)  Description  in  a  deed  to  land 
which  was  bonr-ded  by  two  streets  meeting  at 
an  acute  angle  held  to  indicate  that  lines  were 
intended  to  run  parallel  with  boundary  of  ad- 
joining lot  which  was  at  right  angles  with  sec- 
ond street.— Ferguson  v.  Prince,  190  S.  W. 
M8. 

€=►11  (Tei.Civ.App.)  Adjoining  suryeys  hy 
same  surveyor  wlthm  a  few  days  of  each  other, 
mapped  with  a  common  division  line  and  calling 
for  each  other,  will  appropriate  the  land  the 
one  to  the  other, .and  only  very  clear  evidence 
will  justify  conclusion  of  existence  of  any  va- 
cancy between  such  surveys  as  actually  made. — 
Miller  v.  Meyer,  190  S.  W.  247. 

n.  zrviDEiTCE.  AscERTAimcEirr,  Airs 

ESTABIilSHMElTT. 

€=>36(3)  (Ky.)  An  original  survey  or  plat  con- 
stituting the  basis  of  a  patent  is  admissible, 
with  other  evidence,  to  explain  a  mistake  or  am- 
biguity in  the  description  in  the  patent,  or  to 
supply  the  omission  of  a  course,  distance,  or  ob- 
ject necessary  to  correctlydetermine  and  fix  its 
boundary.— Hardaway  v.  Webb,  190  S.  W.  1071. 
^=>36(5)  (rex.Civ.App.)  It  was  error  to  admit 
against  objection,  as  evidence  of  a  boundary  line, 
a  report  to  commissioners'  court  of  a  survey, 
where  neither  objector  nor  any  one  under  whom 
he  claimed  had  anything  to  do  with  the  report. — 
Petty  V.  Wilkins,  190  S.  W.  631. 
€=>37(1)  (Ky.)  Evidence  held  insufficient  to  es- 
tablish plea  of  estoppel  as  against  claimant  of 
land  under  patent  and  deeds  purporting  to  con- 
vey the  land  Involved.— Hardaway  v.  Webb,  190 
S.  W.  1071. 

4=>37(2)  (Ky.)  XMdence  held  sufficient  to  show 
that  the  patent  erroneously  described  a  course 
and  distance  so  that  the  original  plat  controll- 
ed, with  the  effect  that  the  patent  granted  land 
in  controversy  to  the  defendant  in  an  action  for 
trespass  by  cutting  timber  and  to  restrain  fur- 
ther trespass.— Hardaway  v.  Webb,  190  S.  W. 
1071. 

€=>37(3)  (Tex.Oiv.App.)  In  action  to  recover 
strip  of  unlocated  and  unappropriated  public 
lands  lying  between  west  boundary  of  a  survey 
and  east  Iwnndary  of  another  survey,  where  the 
maps  or  plats  had  made  such  boundaries  the 
same  line,  evidence  held  to  sustain  verdict  for 
defendant.— Miller  v.  Meyer,  190  S.  W.  247. 

Original  survey  agreeing  with  maps  in  use 
for  many  years  should  not  be  held  erroneous 
because  not  agreeing  with  subsequent  resnrveys 
on  assumption  that  statements  of  living  persons 
as  to  locality  of  lines  and  comers  was  absolutely 
correct,  nor  where  based  upon  an  indefinite  and 
uncertain  starting  point — Id. 

Adjoining  surveys  by  same  surveyor  within 
a  few  days  of  each  other,  mapped  with  a  com- 
mon division  line  and  calling  for  each  other 
will  appropriate  the  land,  the  one  to  the  other, 
and  only  very  clear  evidence  will  justify  con- 
clusion of  existence  of  any  vacancy  between 
such  surveys  as  actually  made. — Id. 
4=940(1)  (Tex.Civ.App.)  Evidence  held  to  make 
location  of  boundary  line  a  question  for  the  jury. 
—Petty  V.  Wilkins,  190  S.  W.  531. 
®=»40(3)  (Ky.)  Upon  conflicting,  evidence  as  to 
agreement  fixing  boundary  and  its  subsequent 
execution  by  erection  of  fence,  question  of  the 
existence  and  execution  of  the  agreement  was 
for  jury.— Garvin  v.  Threlkeld,  100  S.  W.  1092. 
^=>46(3)  (Ky.)  An  agreement  fixing  boundaries, 
followed  by  possession  with  reference  thereto, 
is  conclusive  on  the  parties,  although  the  pos- 


session may  not  have  been  for  statutory  period. 
—Garvin  v.  'Hirelkeld,  190  S.  W.  1002. 
«=>47(1)  (Ky.)  The  mere  fact  that  a  party  en- 
tertained some  doubt  as  to  his  boundary  some 
17  years  prior  to  litigation  would  not  change 
the  true  location  of  the  boundary  line  where  for 
more  than  15  ^ears  he  consistently  claimed  the 
entire  amount  which  the  deeds  from  his  an- 
ceatort  porported  to  convey.— Hardaway  t. 
Webb,  190  S.  W.  1071. 

BRIDGES. 

See  CSommerce,  4=926;    Drains,  ®=>55. 

BRIEFS. 

See  Appeal  and  Error,  <S=>757,  778, 


BROKERS. 

of  Actions,  4=»46;    Pleading, 


See  Ijmitatioa 
<e=»248. 


U.   EMFI.OTMENT   AND  AVTHOKITT. 

4=>7  (Mo.App.)  A  contract  by  which  the  em- 
ployer agreed  to  pay  the  broker  a  certain  com- 
mission to  locate,  negotiate  for,  or  buy  timber 
for  it  without  stipulating  the  price  or  placing  a 
limit  on  the  number  of  feet,  was  nevertheless  not 
too  indefinite  tor  enforcement,  especially  when 
executed.— Sisk  v.  DiUman  Egg  Case  C^o.,  190  S. 
W.  389. 

TV.   OOMPEHSATXOK  AND  X.I£ir. 

4=»57(1)  (Tex.Civ.App.)  A  real  estate  broker 
not  making  a  sale  on  the  terms  authorized  by 
the  owner,  held  not  entitled  to  compensation. — 
RabinowJtz  v.  Smith  Co.,  190  S.  W.  197. 
4=357(1)  (Tex.Civ.App.)  Where  real  estate 
agents  agreed  in  writing,  in  consideration  of  a 
commission,  to  secure  subtenants  for  full  term 
of  5  years,  but  in  fact  secured  tenants  only  for 
a  period  of  4  years  and  11  months,  they  could 
not  recover  commission. — Burgher  &  Co.  v.  Can- 
ter, 190  S.  W.  1147. 

<8=9«3(1)  (Tex.Civ.ApD.)  Broker's  risht  to  com- 
missions under  contract  to  pay  it  on  completion 
of  sale,  held  not  necessarily  dependent  on  con- 
veyance.—Leonard  v.  Kendall,  190  S.  W.  786. 

As  regards  anticipatory  breach  of  vendor's 
contract  to  pay  brokers  their  commission  con- 
tained in  contract  to  convey  land  to  the  pur^ 
chaser,  it  is  not  a  renunciation  thereof  for  the 
vendor  to  refuse  to  convey  to  the  purchaser. — Id. 

Any  renunciation  by  vendor  of  contract  to 
convey  is  not  accepted,  so  as  to  result  in  an  an- 
ticipatory breach,  by  purchaser  bringing  suit  for 
specific  performance,  entitling  broker  to  sue 
vendor  for  commissions  payable  on  conveyance 
to  purchaser.— Id. 

V.  ACTIONS  FOB  OOUPENSATION. 

<3=382(1)  (Tex.CHv.App.)  A  petition  in  a  bro- 
ker's action  for  commission,  alleging  that  he  was 
to  make  a  sale  for  part  cash,  the  balance  due 
to  suit  the  purchaser,  and  that  the  lot  was  sold 
upon  terms  required  by  the  seller  to  a  purchaser 
willing  and  able  to  pay  all  cash,  or  to  make 
terms  to  suit  the  seller,  is  not  subject  to  a  gen- 
eral exception. — ^Rabiuowitz  v.  Smith  Co.,  190 
S.  W.  197. 

4=>82(4)  (Mo.App.)  Agent's  petition  for  com- 
missions and  proof  held  not  to  present  a  vari- 
ance ;  the  essential  elements  entitling  a  broker 
to  commission  being  present  in  the  evidence 
and  the  pleadings.— Sisk  v.  Dillman  Bigg  Case 
Co.,  100  S.  W.  389. 

®=>86(7)  (Tex.Civ.App.)  Mere  statement  of  ven- 
dor that  the  property  was  worth  more  than  the 
contract  price  is  not  sufficient  for  submission  of 
the  defense  to  action  for  commissions  of  fraud 
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of  the  broker  in  inducing  ber  to  sell  at  less  than 
its  value.— Leonard  t.  Kendall,  100  S.  W.  786. 

BUILDING  CONTRACTS. 

See  Contracts,  €=»300. 

BULK  SALES. 

See  Fraudulent  Oonveyances,  ®=:»228;  Princi- 
pal and  Agent,  «=»105. 

BURGLARY  INSURANCE 

See  Insurance,  «=3646,  665. 

BYSTANDERS. 

See  Xjxceptions,  Bin  of,  «=»51. 

CANCELLATION  OF  INSTRUMENTS. 

See  Insurance,  *=»22e,  238;  Eeformation  of 
Instruments. 

I.  BIGHT  OF  AOTIOK  ARB  DEFENSES. 

i&=>l  (Mo.)  Where  deed  contains  neither  an  ex- 
press condition  subsequent  nor  a  mutually  de- 
pendent contract  or  reverter,  an  equitable  in- 
tervention by  cancellation  usually  occurs  only 
where  accident,  mistake,  surprise,  or  fraud  is 
shown,  and,  where  supplemental  thereto,  breacli 
alleged  results  in  complete  failure  of  considera- 
tion.—Shafer  V.  Shafer,  190  S.  W.  323. 

CARMACK.  AMENDMENT. 

See  Carriers,  €=177. 

CARRIERS. 

See  Appeal  and  Error,  <S=>1050,  1064,  1140; 
Commerce,  «=»33,  47;  Continuance,  iS=330; 
Courts,  <S=»48»;  Evidence,  <&=3;L7,  417,  471, 
481.  544;  Limitation  of  Actions,  <S=>127; 
Pleading,  «=»32;  Trial,  «=>203,  251,  252,  296. 

I.    OONTBOI.  AWD  BEOUI.ATIOK  OP 

GOMMOir  0ABRIEB8. 

(B)   Imteratste    «nd    Intepn»tlon»l    Trsna- 

portatloa. 

ig=930  (Mo.App.)  Tariff  sheet  of  railroad  nam- 
ing rates  on  coal  between  two  points  and  a  com- 
mon destination  within  the  state,  the  higher  rate 
being  named  for  the  shorter  distance,  held  not 
affected  by  the  clause,  "On  interstate  traffic  a 
higher  rate  must  not  be  charged  for  a  shorter 
than  a  longer  distance  over  the  same  line." — 
Sunderland  Bros.  Co.  v.  Baltimore  &  O.  S.  W. 
R.  Co.,  190  S.  W.  650. 

<e=330  (Tenn.)  A  shipper  held  chargeable  with 
knowledge  of  the  contents  of  schedules  filed  with 
the  Interstate  Commerce  Commission  and  duly 
published,  where  the  shipment  contract  referred 
to  alternate  rates  and  alleged  acceptance  of 
a  lower  rate  because  of  embodied  limitations  on 
the  carrier's  liability.— Louisville  &  N.  E.  Co.  v. 
Hobbs,  190  S.  W.  461. 

A  provision  of  an  interstate  shipment  contract 
held  to  establish  prima  facie  that  the  carrier 
had  complied  with  the  requirements  relative  to 
the  filing  and  publication  of  its  schedules  of 
rates.— Id. 

«=335  (Mo.App.)  Railroad  could  not  by  special 
contract  with  shipper  of  coal  or  otherwise  bind 
itself  to  deviate  from  established  rate  per  ton, 
between  certain  points,  duly  promulgated  and  in 
effect  during  certain  period. — Sunderland  Bros. 
Co.  V.  Baltimore  &  O.  S.  W.  B.  Co.,  190  S.  W. 
650. 

n.  OARRIAOE  OF  GOODS. 

(B)   Bllla    of    LadliiK,    Shipping    Reeelpta, 
and    Special    Contracta. 

«=>56  (Mo.App.)  In 'view  of  Rev.  St.  1909,  S§ 
11956,  11957,  bills  of  lading  are  transferable 
without  indorsement  for  value  and  carry  prop- 


erty in  goods  covered. — ^Kinsolving  t.  State  Sav- 
ings &  Trust  Co.,  190  S.  W.  379. 
^=»58  (Mo.App.)  Where  a  bank  agreed  in  ad- 
vance to  furnidi  price  of  lumber  and  take  bills 
of  lading  as  security,  it  became  owner  of  bill 
of  lading  as  soon  as  it  was  issued  on  delivery  of 
lumber,  so  that  lumber  could  not  be  subaeqaently 
attached  as  property  of  consignee. — Kinsolving 
v.  State  Savings  &  Trust  Co.,  190  S.  W.  379. 

Where  seller  of  lumber  retained  bills  of  lading 
to  keep  title  until  paid  by  bank,  and  bills  were 
sent  to  second  bank,  pursuant  to  agreement  to  pay 
for  lumber  and  take  oills,  when  title  passed  from 
buyer  to  seller,  it  passed  to  second  bank  by  vir- 
tue of  bill,  and  lumber  could  not  be  attached  as 
property  of  buyer.— Id. 

(D)  Tranaportatlon  and  DeltTery  1»t 
Carrier. 

<S=>9I  (Toi.OIv.App.)  Where  the  carrier  de- 
mands excessive  and  illegal  freight  charges,  and 
on  the  refusal- of  the  shipper  to  pay  them  de- 
clines to  deliver  the  goods,  and  sells  them  for 
the  charges,  there  is  a  conversion. — Panhandle 
&  S.  F.  By.  Co.  V.  Hubbard,  190  S.  W.  793. 

(F)  I.oaa  ot  or  Injury  to  Oooda. 

€=»I2I  (Mo.App.)  The  mere  knowledge  of  a 
shipper  of  strawberries  of  defects  in  refri^rator 
car,  and  the  probable  effect  of  shipping  in  such 
car,  would  not  necessitate  a  verdict  for  carrier 
in  an  action  for  damages. — Seneker  t.  Lnsk, 
190  S.  W.  96. 

In  action  for  damages  to  shipment  of  straw- 
berries from  defective  refrigerator  car,  carrier 
could  not  avoid  liability  on  account  of  shipper's 
knowledge  of  defects  in  car,  without  showing 
that  another  car  could  have  been  procured  which 
would  have  materially  avoided  loss. — Id. 

A  shipper  is  bound  to  protest  against  shipping 
in  a  defective  car. — Id. 

®=»I32  (Mo.App.)  That  sewer  pipe,  which  is 
not  broken  by  ordinarily  careful  handling,  was 
properly  packed  and  upon  arrival  one-third  of 
the  pipe  was  broken,  held  evidence  of  negli- 
gence.—Blackmer  &  Post  Pipe  Co.  V.  Mobile  & 
O.  R.  Ca,  190  S.  W.  1032. 

(H)   Umltatlon  of  I.tablIIt7. 

®=9l50  (Tex.Civ.App.)  A  common  carrier  may 
not  stipulate  so  as  to  relieve  itself  from  liability 
arising  from  its  own  negligence. — St.  Louis 
Southwestern  By,  Co.  of  Texas  v.  Miller  & 
White,  190  S.  W.  819. 

iS=>l54  (Mo.App.)  Stipulation  in  contract  ot 
shipment,  placing  a  limited  valuation  on  the 
property  shipped  m  case  of  loss  by  the  default  of 
the  carrier,  when  not  made  in  consideration  of  a 
special  or  reduced  rate  of  shipment  is  not  bind- 
ing on  the  shipper. — Wilson  v.  Chicago  Great 
Western  R.  Co.,  190  S.  W.  22. 
^=>I58(1)  (Mo.App.)  Under  contract  of  ship- 
ment, stipulation  that  carrier  should  be  liable 
for  damage  computed  on  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  the  shipper  of 
soda  fountain,  purchased  for  $100,  tboo^  ac- 
tually worth  $250,  could  recover  only  the  cost 
price,  where  it  was  destroyed  in  transit. — Wil- 
son V.  Chicago  Great  Western  B.  Co.,  190  S. 
W.  22. 

«=>I58(1)  (Tenn.)  Where  alternate  rates  fairly 
based  on  valuation  are  offered  for  an  interstate 
shipment,  the  carrier  may  limit  its  liability  by 
special  contract. — Louisville  &  N.  B.  Co.  v. 
Hobbs,  190  S.  W.  461. 

i^=>l63  (Mo.App.)  In  an  action  for  damages  to 
shipment  of  goods,  defense  being  that  the  goods 
were  shipped  under  the  lower  of  two  rates,  re- 
lieving the  carrier  from  liability  for  damages 
from  breaking,  the  shipper  is  presumed  to  have 
knowledge  of  the  two  rates.- Blackmer  &  Post 
I'ipe  Co.  V.  Mobile  &  O.  R.  Co.,  100  S.  W.  1032. 

(I)  Connecting  Carriers. 

€=»I77(3)  Mo.App.)  Carrier  of  goods  received 
for  through  transportation  became  tesponsible 


1187 


INDEX-PIOBST 


OMPiier* 


for  the  destmctloa  of  the  goods  while  is  ciw- 
tody  of  deUvering  carrier,  in  transit  under  terms 
of  contract.— Wilson  v.  Chicago  Great  Weatem 
E.  Co..  190  8.  W.  22. 

«=»I77(4)  (Mo.App.)  Nothing  in  Carmaclt 
Amendment  to  Interstate  Commerce  Act  abro- 
gates right  of  shippei-  under  existing  federal 
laws  to  pnrsue  connecting  carrier  whose  wrong 
caused  the  loss,  so  that  shipper  could  sue  an 
intermediate  carrier  for  its  negligent  breach  of 
contract.— Collier  t.  Wabash  R.  Co.,  190  S.  W. 
96». 

<8=»I80(3)  (Tez.Civ.App.)  While  In  intrastate 
shipments,  which  are  not  through  shipments,  a 
carrier  tdbj  by  contract  limit  its  liability  to 
damages  through  negligence  on  its  own  line,  if 
the  damages'  proven  are  shown  to  hare  resulted 
from  joint  negligence  of  two  carriers,  each  may 
be  held  responsible  for  proportion  which  its  neg- 
ligence bears  to  entire  negligence. — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  MiUer  & 
White,  190  S.  W.  819. 

(J)  Charcea  and  Ueaa. 

^9 19 1  (Tex.Civ.App.)  A  carrier  is  not  entitled 
to  storage  charges  on  goods  wrongfully  detained 
by  it— Panhandle  &  S.  F.  By.  Co.  v.  Hubbard, 
190  S.  W.  793. 


>I94  (Mo.App.^  The  shipper  is  primarily  lia- 
ble under  a  iiilloi  lading  providing  that  the  own- 
er or  consignee  should  pay  the  freight,  and,  if 
required,  should  pay  it  before  delivery.— Yazoo  Sc 
M.  V.  R.  Co.  V.  Picher  Lead  Co.,  190  S.  W.  387. 
Consignee  under  bill  of  lading  providing  that 
he  shall  pay  the  freight  and  if  required  should 
pay  it  before  delivery,  becomes  liable  when  he 
accepts  the  shipment  and  pays  a  part  of  the 
freight.— Id. 

^3>I97(1)  (Mo.App.)  A  carrier  may  lawfully  re- 
fuse to  deliver  goods  until  all  the  transportation 
charges  are  paid.— Yazoo  &  M.  V.  R.  Co.  t. 
Picher  Lead  Co.,  190  S.  W.  387. 

nx.  OABBIAeB  OF  LIVE  STOCK. 

«=»2t8(5)  (Tez.Civ.App.)  Stipulations  in  con- 
tract for  interstate  shipment  of  live  stock  for 
written  notice  to  agent  of  initial  carrier  of  a 
claim  for  loss,  injury,  detention,  or  delay  in 
transportation  thereof  and  that  the  notice  be 
giren  within  one  day  as  a  condition  precedent 
to  recovery  of  damages  held  not  unreasonable. — 
Chicago,  B.  I.  &  G.  Ry.  Co.  v.  Whaley,  190  S. 
W.  833. 

«=s>2l8(10)  (Tex.Civ.App^  In  view  of  Inter- 
state Commerce  Act,  \  1,  damages  occasioned 
by  a  delay  at  pens  before  an  interstate  shipment 
of  cattle  started  the  trip  falls  within  terms  of 
a  contract  of  shipment  requiring  notice  of 
claim  for  loss  or  injury  by  delay  in  "transporta- 
tion" as  a  condition  precedent  to  recovery. — 
Chicago,  R.  I.  &  G.  Ry.  Co.  r.  Whaley,  190  S. 
W.  83.3. 

^=3219(4)  (Tex.Civ.App.)  Where  negligence  of 
railroad  in  failing  or  refusing  to  accept  ship- 
ment of  live  stock  at  connecting  point  concur- 
red with  negligence  of  connecting  road  in  fail- 
ing to  deliver  shipment  in  question,  on  transfer 
track,  both  companies  were  responsible  for  de- 
lays and  consequent  damages  proximately  result- 
ing from  such  negligence. — St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Miller  &  White,  190  S. 
W.  819. 

If  failure  of  railroad  to  receive  shipment  of 
live  stock  when  tendered  it  by  connecting  road 
was  negligence,  and  such  negligence  prevented 
shipment  of  cattle  that  night  to  destination,  rail- 
road cannot  excuse  itself  from  liability  on 
ground  that  it  did  not  actually  receive  shipment 
until  next  day.— Id. 

«=s>228(l)  (Tex.Civ.App.)  In  action  for  negli- 
gent carriage  of  cattle,  where  defendant  pleaded 
and  proved  that  plaintiffs'  contract  gave  them 
spwial   charge  of  the  cattle  in   transportation. 


the  burden  was  on  plaintiffs  to  exonerate  them- 
selves for  any  negligence,  effecting  injury  to  the 
cattle.— Kansas  City,  M.  &  O.  Ry.  Co.  of  Texaa 
r.  James.  190  S.  W.  1136. 
«=>228(4)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  for  damages  to  shipment  of  live  stocky 
a  paragraph  of  shipping  contract,  releasing 
carrier  from  loss  by  delay  in  transportation 
by  storms  or  flood,  held  properly  excluded  as 
immaterial.— Ft.  Worth  &  t>.  C.  By.  Co.  t.  At- 
terberry,  190  S.  W.  1133. 

^=3228(S)  (Tex.Civ.App.)  In  action  for  delay  in 
shipment  of  live  stock  in  transit,  evidence  held 
sufficient  to  justify  finding  of  negligent  refusal 
or  failure  of  defendant  railway  to  accept  ship- 
ment at  connecting  point. — St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  t.  MUler  ft  White,  190  S. 
W.  819. 

In  action  against- two  railroads  for  delaying 
shipment  of  live  stock,  evidence  as  to  negligent 
delay  held  to  support  verdict  for  plaintiff. — Id. 
®=3230(6)  (Tex.Civ.App.)  In  action  against  two 
defendants  for  delay  in  shipment  of  cattle,  ques- 
tion whether  road  was  liable  as  partially  respon- 
sible for  delay,  held  for  jury.— St  Louis  South- 
western Ry.  Go.  of  Texas  y.  MiUer  ft  White, 
190  S.  W.  819. 

9=3230(8)  (Tex.CivApp.)  In  an  action  against 
a  carrier  of  live  stock  for  delay  in  transporta- 
tion, an  instruction  on  duty  of  carrier  to  main- 
tain its  tracks,  etc.,  to  withstand  ordinary  floods 
held  not  error.- Ft  Worth  &  D.  C.  Ry.  (3o.  v. 
Atterberry,   190  S.   W.   1133. 

In  an  action  against  a  carrier  of  live  stock 
for  damages  caused  by  delay  in  transportation, 
held  that  an  instruction  that  if  defendant  re- 
ceived shipment  after  it  WM  in  possession  of 
facts  to  put  it  upon  inquiry  regarding  conditions- 
of  bridges  and  tracks,  plaintiff  could  recover, 
should  not  be  given.— Id. 

IV.  OABRIAOB  OF  PABSENOEB8. 

(D)  Peraonal  Injarlea. 

«=»283(3)  (Mo.App.)  Where  a  conductor  before 
stopping  his  train  takes  hold  of  a  passenger  to 
eject  her  for  failure  to  pay  her  fare,  he  is  guilty 
of  an  assault  rendering  the  conipany  liable  in 
damages.— Briggs  v.  Lusk,  190  S.  W.  380. 
®=3287(5)  (Mo.App.)  A  railroad  company  ia  re- 
quired to  stop  its  freight  and  mixed  trains  car- 
rying passengers  at  stations  a  sufficient  length 
of  time  to  permit  passengers  to  enter  and  leave, 
and  a  failure  to  do  so  is  negligence. — Witham  v. 
Lusk,  190  S.  W.  403. 

$=3315(4)  (Mjo.App.)  Allegations  that  plaintiff, 
a  i>asBenger,  was  injured  because  defendant  rail- 
way company  took  the  forward  part  of  the 
train  some  distance  from  plaintiff's  coach  and 
negligently  backed  it  into  said  coach,  are  sup- 
ported by  proof  of  a  sudden  jerk,  by  the  colli- 
sion alleged. — Johnson  v.  St  Louis  ft  S.  F.  B. 
Co.,  190  S.  W.  352. 

€=3318(4)  (Mo.App.)  Where  a  passenger  coach 
was  severely  jerked  soon  after  the  train  was 
stopped,  htid  that  the  jury  were  justified  in 
finding  that  it  was  caused  by  the  sudden  back- 
ing of  the  forward  part  of  the  train.— Johnson  v. 
St  Louis  &  S.  F.  R.  Co.,  190  S.  W.  352. 
4s»3i8(5)  (Mo.App.)  In  action  against  railroad 
for  injuries  from  being  knocked  from  car  plat- 
form by  sudden  jerking,  evidence  held  to  support 
plaintiff's  verdict— Shelton  v.  Chicago,  M.  ft  St 
P.  Ry.  Co.,  190  S.  W.  40. 
«=33I9(1)  (Mo.App.)  The  rule  precluding  recov- 
ery for  mental  shock  alone  does  not  preclude  a 
passenger  from  recovering  for  a'n  assault,  where 
the  conductor  before  stopping  the  train  has  tak- 
en hold  of  her  to  eject  her  for  failure  to  pay  her 
fare.— Briggs  v.  Lusk,  190  S.  W.  380. 

®=>3I9(3)  (Mo.App.)  A  recovery  of  $1,600  puni- 
tive damages,  in  addition  to  $500  compensatory 
damages  for  a  wanton  and  lustful  assault  com- 
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zaitted  by  a  conductor  on  a  female  passenger, 
k«Itl  not  excessive.— F^nn  v.  St.  Louis  South- 
western Ry.  Co.,  190  S.  W.  371. 
4s»3l9(3)  (Mo.App.)  A  passenger's  recovery  of 
$760  for  an  assault  by  conductor  in  dispute  over 
p»inent  of  extra  fare  held  excessive  above  $500. 
— Briggs  V.  Lusk,  190  S.  W.  380. 
«=>320(4)  (Mo.App.)  Where  the  evidence  in  • 
passenger's  action  for  an  assault  by  a  conductor 
was  conflicting,  defendant's  demurrer  thereto 
was  properly  overruled. — ^Elynn  v.  St.  Louis 
Southwestern  Ry.  Co.,  190  S.  W.  871. 
«!=3320(21)  (Mo.App.)  In  action  for  personal 
injuries  by  automobile  passenger  against  owners 
of  car  in  which  she  rode  and  another  with  which 
it  collided,  case  against  each  defendant  held  for 
jury  under  evidence  as  to  their  negligence. — 
Mitchell  V.  Brown,  190  S.  W.  354. 
4s>32l(4)  (Mo.App.)  An  instruction  on  the 
damages  for  an  assault  by  a  conductor  on  a 
passenger,  held  fatally  defective,  for  failure  to 
distinguish  between  the  wrongful  acts  commit- 
ted by  the  conductor,  from  those  which  were 
rightful.— Briggs  v.  Lusk,  190  S.  W.  380. 
^s>32l(6)  (MoJ^pp.)  An  instruction  that  de- 
fendant carrier's  liability  continues  not  only 
while  its  passengers  are  in  transit,  but  while  en- 
tering the  cars  at  stations,  held  not  erroneous 
or  misleading  in  using  the  word  "liability"  in- 
stead of  "duty."— Witham  y.  Lusk,  190  S.  W. 
403. 

4s»32l(7)  (Mo.App.)  In  an  action  for  injuries 
to  plaintiff  by  not  stopping  a  mixed  train  for 
sufficient  length  of  time  to  enable  him  to  safely 
board  the  train,  instruction  held  not  erroneous 
as  containing  a  general  charge  of  negligence  in 
addition  to  the  specific  charge.— Witham  t. 
.Loak,  190  S.  W.  403. 

^=»32l(22)  (Mo.App.)  An  instruction  on  puni- 
tive damages  held  not  erroneous  for  failure  to 
require  a  finding  of  the  lustful  character  of  the 
assault,  espedaJly  where  other  instructions  re- 
quired such  finding  a  prerequisite  to  a  verdict 
for  passenger. — Flynn  v.  St.  Louis  Southwest- 
ern Ry.  Co.,  190  S.  W.  371. 

In  passenger's  action  for  wanton  and  willful 
assault,  held,  not  error  to  instruct  that  the  jury 
could  in  their  discretion  assess  punitive  damages 
as  a  punishment,  and  as  a  protection  to  society, 
and  a  warning  to  others. — Id. 

(B)  CoBtrlbvtorr    Revllarenee    of    Pevsoa 
Injnred. 

4=»336  (Mo.App.)  A  passenger  may  rely  on  the 
invitation  of  a  brakeman  to  occupy  a  place  on 
car  steps  preparatory  to  getting  off  when  the 
train  stops  or  slows  at  a  station. — Shelton  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  190  S.  W.  46. 
«=347(8)  (Mo.App.)  WTienever  there  is  any 
good  reason  for  a  passenger  going  upon  steps 
of  a  car,  it  is  a  question  for  the  jury  whether 
such  act  amounts  to  contributory  negligence. — 
Shelton  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  190 
S.  W.  46. 

(F)  Ejection  »t  Paaaenve"  and  Intrndera, 

«=>357  (Mo.App.)  Where  a  passenger  requested 
information  as  to  why  the  cash  fare  demanded 
of  her  was  more  than  the  usual  fare,  the  con- 
ductor should  have  given  her  the  desired  infor- 
mation.—Briggs  V.  Lusk,  190  S.  W.  380. 

«=»382(1)  (Mo.App.)  Where  a  passenger  is 
wrongfully  ejected  from  a  train,  the  carrier  is 
liable  for  damages  which  might  reasonably  be 
expected  to  flow  from  the  ejection,  together  with 
damages  for  humiliation  and  mental  distress. — 
Davis  V.  Lusk,  190  S.  W.  362. 

Where  a  passenger  is  wrongfully  ejected  from 
a  train  on  a  rainy  night  and  takes  a  cold,  such 
cold  is  a  consequential  damage  directly  flowing 
from  the  wrongful  act — Id. 

€=382(4)  (Mo.App.)  Damages  for  humiliation 
and  mental  distress  caused  by  wrongful  ejection 
of  a  passenger  from  a  train  may  te  recovered, 


although  there  is  no  contemporaneons  physical 
injury.— Davis  v.  Lusk,  190  S.  W.  362. 
«=9382(7)  (Mo.App.)  A  verdict  of  $750  for  ejec- 
tion of  passenger  firom  a  train  held  excessive 
under  the  evidence.— Davis  v.  Lusk,  190  S.  W. 
362. 

CARRYING  WEAPONS. 

See  Weapons. 

CASH  BAIL 

See  Bail,  «3>48,  78. 

CASHIERS. 

See  Banks  and  Banking,  4s>51,  64;   Constitu- 
tional Law,  «=9l46,  190. 

CATTLE 

See  Animals,  ^s>36. 

CERTAINTY. 

See  Damages,  4=96;  libel  and  Slander,  ^=92L 

CERTIFICATE. 

See  Corporations,  4c9l09. 

CERTIFIED  CHECKS. 

See  Bills  and  Notes,  «=>407,  437. 

CERTIORARI. 

See  Justices  of  the  Peac^  4=92021 

CHAMPERTY  AND  MAINTENANCE. 

(9=»7(1)  (Tenn.)  Under  Shannon's  Code,  %  3174, 
the  provisions  of  sections  3171,  3172,  8175,  re- 
lating to  champerty,  held  not  to  apply  where  one 
without  title  or  possession  conveyed  land  by 
warranty  deed,  unless  the  land  was  held  adverse- 
ly.—Ferguson  V.  Prince,  190  S.  W.  548. 

Although  land  conveyed  by  warranty  deed  by 
one  without  title  was  held  adversely,  champerty 
statutes  would  not  apply  as  between  the  parties; 
as  grantor  would  be  estopped  to  deny  validity  of 
his  deed. — Id. 

4=37(2)  (Ky.)  During  16  years  necessary  to 
hold  land  to  create  title  by  adverse  possession, 
after  an  adverse  judgment,  one  estopped  by  ad- 
verse judgment  to  deny  title  of  owner  has  no 
such  adverse  possession  as  would  make  con- 
veyance by  owner  void  as  against  champerty 
statute.— Tennis  Coal  Co.  v.  Sackett,  190  S.  W. 
130. 

ig=»7(7)  (Ky.)  In  a  suit  to  establish  Hie  owner- 
ship of  tract  embraced  in  patent  under  which 
plaintiff  claimed,  held,  that  Question  of  champer- 
ty was  for  jury.— Tennis  Cool  Gok  r.  Sackett, 
100  S.  W.  130. 


See  Equity. 


CHANCERY. 
CHARACTER. 


See  Homicide,  4s»188:  Rapo,  4s>40:  Witness- 
es, 4s»337-d62. 

CHARGE. 

Against  decedents'  estates,  see  Executors   and 

Administrators. 
By  carrier,  see  Carriers,  <&=»191-197. 
To  jury,  see  Criminal  Law,  4=»761-S29:  TrisL 

«=»191-296. 

CHARITIES. 

See  Taxation,  4s»241. 

CHARTER.      - 

See  Corporations,  4=>613;  Municipal  Corpora- 
tions, «s3>4a 
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CHASTITY. 

See  Rape,  «=386. 

CHATTEL  MORTGAGES. 

See  Corporationa,  «s»ilfi,  426,  477. 

m.  OOKSTRUOTIOH   AXO  OF'EBA- 

TIOH. 

(D)  Uen  and  Prtorlty. 

<8=»I57(2)  (Tex.Giv.App.)  Evidence  keld  suf- 
ficient to  ahow  a  levy  of  execation  upon  idbrt- 
Kaxed  chattels  before  the  mortgage  was  recorded. 
—Hopping  V.  Hicks,  190  8.  W.  1119. 

TV.  BIGHTS  Ain>  uabujties  of 

PABTIE8. 

<&=3l70(2)  {Tex.CST.App.)  The  purchaser  of 
chattels  under  void  execution  sale  and  officer 
conducting  sale,  being  wrongdoers,  are  not  in  a 
position  to  demand  that  the  assignee  of  a  mort- 
gagee of  property  talcen  look  to  otLer  prop- 
erty of  mortgagor  or  to  the  mortgagor's  person- 
al responsibiOty.— Hopping  v.  Hicks,  190  S.  W. 
1119. 

Vn.   REMOTAI.  OR  TRANSFER  OF 

PROFERTT  BT  MOBTOAOOB. 
CA)  RlKlita  •>«  UablUtlea  o(  Partlsa. 

€X=>2I9  (Ark.)  l%at  mortgagee  had  permitted 
the  mortgagor  in  previous  similar  transactions 
to  sell  the  property  and  apply  the  proceeds  to 
the  mortgage  did  not  show  that  the  mortgagee 
gave  him  the  same  right  nnder-*a  later  mort- 
gage.—Imperial  Valley  Savings  Bank  v.  Huff, 
190  S.  W.  116. 

«=3>227  (Ark.)  Where,  without  consent  of  mort- 
gagee, the  mortgagor  sells  the  mortgaged  prop- 
erty, the  mortgagee  may  elect  either  to  sue  the 
purchaser  for  conversion  of  the  property  or  to 
ratify  the  sale  and  sue  the  mortgagor  for  the 
proceeds.— Imperial  Valley  Savings  Bank  v. 
Huff,   190  S.  W.  116. 

Where  a  mortgagor  sold  mortgaged  property 
without  permission  and  deposited  the  proceeds 
In  habeas  corpus  proceedings  in  lieu  of  bail  and 
the  mortgagees  filed  their  claim  therefor  in  the 
court  having  custody  of  the  fund,  this  petition 
being  filed  oefore  the  mortgagor  assigned  his 
right,  the  mortgagees  were  entitled  to  it— Id. 

CHAUFFEUR. 

See  Master  and  Servant,  4ss8Q2. 

CHEAT. 

See  False  Pretenses;    Fraud. 

CHECKS. 

See  Bills  and  Notes,  «s»407. 


CHILDREN. 

See  Adoption;  Bastards:  Guardian  and  Ward; 
Infants;  Master  and  Servant,  «C395,  163. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  «=»814 ;  Homicide,  «3»228. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Assignments  for  Benefit  of  Creditors,  <S=> 
302;  Bzecntors  and  Administrators,  iS=»223, 
251;  Mechanics'  Liens,  $=3132. 

CLERICAL  ERRORS. 

S^e  Indictment  and  Information,  $=379. 


CLERKS  OF  COURTS. 

See  Mandamus,  $=»C6. 

CLIENTS. 

See  Attorney  and  Client 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Judgment  $=9481-618. 

COLUTERAL  UNDERTAKINGS. 

See  Guaranty. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  $s»68,  180-188. 

COMMERCE. 

See  Conrts,  «s»489. 

X.  POWEB  TO  REOtnLATB  IIT  OEK. 
EBAL. 

«=>I0  (Mo.App.)  Until  Congress  asserts  its 
constitutional  power  to  rMulate  interstate  com- 
merce to  avoid  contracts  for  street  paving  pro- 
viding that  the  brick  must  be  manufactured  in 
the  state,  the  state  law  governs  the  validity  of 
such  contracts.- Pasdie  v.  South  St  Joseph 
Town-Site  Co.,  190  S.  W.  30. 

n.  SUBJECTS  OF  BEOVI>ATIOM. 

^=>26  (Ky.)  In  the  absence  of  reciprocal  legis- 
lation by  Ohio  and  Kentucky,  Xeld  that  the 
courts  of  Kentucky  could  not  impose  penalties 
on  a  company  maintaining  a  bridge  over  the 
Ohio  river,  for  making  charges  in  violation  of 
Ky.  St  S  845.- Broadway  &  Newport  Bridge 
Co.  V.  Commonwealth,  100  S.  W.  715. 

The  requirements  as  to  reciprocal  state  legis- 
lation for  collecting  tolls  on  bridges  over  the 
Ohio  river  held  not  met  by  Ky.  St  i  845,  and 
Gen.  Code,  Ohio,  §  9312.-Id. 

The  state  has  no  authority  under  its  police 
power,  in  the  absence  of  congressional  legisklion 
on  the  subject  to  fix  the  rate  of  toll  on  an  in- 
terstate bridge  over  the  Ohio  river.— Id. 
«»27  (Ky.)  Under  federal  Employers'  Liability 
Act,  an  empIoy6  may  have  duties  tavolving  both 
interstate  and  intrastate  commerce,  and  where 
plaintiff,  regularly  employed  in  replacing  old 
rails,  was,  when  accident  occurred,  loading  old 
rails  lying  on  right  of  way,  he  was  not  then 
engaged  in  interstate  commerce. — Cincinnati,  N. 
a  &  T.  p.  By.  Co.  V,  Hansford,  190  S.  W. 

The  test  of  employe's  engagement  In  interstate 
commerce  is  whether  at  time  of  injury  he  was 
engaged  in  interstate  transportation  or  work  so 
related  as  to  be  practically  part  of  it— Id. 
<fc=>27  (Mo.A_pp.)  Section  hand  in  service  of  in- 
terstate earner,  hurt  while  repairing  track  to 
scales  on  which  cars  destined  to  other  states 
were  weighed,  was  engaged  in  interstate  com- 
merce, and  might  sue  under  federal  Employers' 
Liability  Act— Dowell  v.  Wabash  Ry.  Co.,  190 
S.  W.  939.  ' 

$:»27  (Mo.App.)  A  carpenter  injured  while  riv- 
eting a  stovepipe  for  a  stove  to  be  used  in  a 
roundhouse,  where  engines  engaged  in  interstate 
commerce  were  sheltered,  was  not  "engaged  in 
interstate  commerce." — Dunn  v.  Missoun  Pac. 
lly.  Co.,  190  S.  W.  966. 

$==>33  (Mo.App.)  Where  property  is  delivered  to 
carrier  for  transportation  to  point  beyond  the 
state,  it  constitutes  interstate  commerce,  and  it 
is  immaterial  whether  shipment  be  made  on  a 
through   contract  or   upon    separate   contracts 
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with  each  carrier.— Collier  t.  Wabash  R.  Co., 
190  S.  W.  969. 

4s>47  (Mo.App.)  A  shipment  of  baggage  held 
to  be  interstate,  notwithstandintr  ita  recbecking 
at  the  state  line  to  avoid  the  regulation  of  in- 
terstate commerce.— Reyncdda  ▼.  St.  Louis  S. 
W.  Ry.  Co.,  190  S.  W.  423. 

m.  MEANS  AND  BIETRODS  OF  BEO- 
ULATION. 

«=>50  (Mo.)  Lews  1913,  p.  354,  relative  to 
weighing  and  grading  of  pralu  by  state  Inspec- 
tors, and  issuing  of  certificates  therefor,  does 
not  interfere  with  interstate  commerce.— State 
ex  rel.  Barker  v.  Merchants'  Exch.  of  St.  Louis, 
190  S.  W.  903. 

«=»5g  (Mo.)  R.  S.  1909,  {  4749,  as  to  stake- 
holding,  is  not  invalid  as  an  attempt  by  the 
Legislature  to  control  interstate  commerce,  not- 
withstanding it  may  apply  to  transactions  which 
involve  the  use  of  a  telephone.— Fleming  t. 
Wengler,  190  S.  W.  876. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMIS- 
SIONERS. 

See  Goouties,  «=»74;  Municipal  Corporations, 
4s>181. 

COMMISSIONS. 

See  Brokers,  <S=»67-88;  Principal  and  Agent, 
«990;  Trusts,  «s>316;  Usury,  «967. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  i8=»248-266. 

COMPARATIVE  N^EGLIGENCE. 

See  Negligence,  «=»97,  101. 

COMPENSATION. 

See  Attorney  and  Client,  <S=>143-167;  Brokers, 
«=»57-86;  Contracts,  <fc=229,  233;  District 
and  Prosecuting  Attorneys;  Eminent  Domain, 
^ss75,  141;  Kzecutors  and  Administrators, 
$=9491;  Master  and  Servant,  <S=:>80,  351; 
Municipal  Corporations,  ^=7162;  Officers,  ^s> 
100;  Physicians  and  Surgeons,  (3=324;  Prin- 
cipal and  Agent,  ®=390;  Schools  and  School 
Districts,  <S=>144;  Statutes,  «=>102;  Trusts, 
«=»316. 

COMPETENCY. 

See  Criminal  Law,  <s=390,  393,  427;  Evidence, 
«=>543,  644;    Witnesses,  «=»37-219. 

COMPLAINT. 

See  Rape,  <S=>48. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Criminal  Law, 
<e=»408;  Evidence,  «=>213;  Payment;  Re- 
lease. 

4=»6(2)  (Ark.)  Where  a  claim  is  disputed  and 
unliquidated  and  a  less  amount  is  oHered  In  con- 
dition of  satisfaction,  the  creditor's  acceptance 
thereof,  knowing  the  condition,  is  conclusive  as 
an  accord  and  satisfaction. — Mosaic  Templars 
of  America  v.  Austin,  190  S.  W.  671. 


4:»I5(1)  (Mo.App.)  Where  property  in  litiga- 
tion had  been  transferred  by  certain  defendants 
to  others  before  settlement  with  plaintiffs,  and 
such  transfer  ratified,  settlement  between  plain- 
tiffs, and  these  defendants  barred  action  against 
the  transferees. — Butler  v.  Hydro-Pneomatic 
Sprinkler  &  Mfg.  Co.,  190  S.  W.  921. 
«s»i8(l)  (Mo.App.)  Although  Rev.  St.  1909.  | 
1812,  providing  that  when  a  release  is  pleaded 
in  bar,  the  reply  may  allege  fraud,  etc.,  changed 
the  rule  that  a  release  can  only  be  set  aside  in 
equity,  the  statute  was  not  intended  to  change 
the  rules  governing  rescission  of  contracts  of 
settlement  for  fraud.— Weasel  v.  Wm.  W^altke 
&  Co..  190  S.  W.  628. 

CONCLUSION. 

See  Evidence,  «C947L 

CONCLUSIVENESS. 

See  Appeal  and  Error,  ^=3662,  1194 :  E<zecn- 
tion,  «S9S44;   Judgment,  <Ss»Se0-743. 

CONCURRENT  NEGLIGENCE. 

See  Master  and  Servant,  «=3201,  226L 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Bills  and  Notes,  4=364 ;  Corporationa,  e=» 
206,  613;  Deeds,  «=9l56,  160;  Evidence,  «=> 
444;  Insurance,  9=*92Si;  Payment,  ^=a33: 
Sales,  «s>124. 

CONFESSION. 

See  Criminal  Law,  ®=>517,  618. 

CONFIRMATION. 

See  Judicial  Sales,  4s»31. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes,  «s>117;   Wills,  «s»57. 

CONGRESS. 

See  Commerce,  9s>10. 

CONNECTING  CARRIERS. 

See  Carriers,  «s>177,  180,  219,  230. 

CONSENT. 

See  Appeal  and  Error,  «s>21;  Chattel  Mort- 
gages, 4=3219 ;   Larceny,  4=3l3. 

CONSENT  JUDGMENT. 

See  Judgment,  4s>481. 

CONSIDERATION. 

See  Bills  and  Notes,  «s>92,  96,  518;  Carriers, 
4=>154;  Compromise  and  Settlement,  9=>6: 
Contracts,  «=>54-75;  Deeds,  <S=»17,  19;  Evi- 
dence €=3420;  Fraudulent  Conveyances,  4=> 
75,  80;  Release,  4=3l2;  Schools  and  School 
Districts,  4=333;  Specific  Performance,  4=> 
97. 

CONSPIRACY. 

See  Crbninal  Law,  «=»422-427. 

n.  OBiMiirAi.  RESPONsiBixmr. 

4=941  (Tez.Cr.App.)  One  who  enters  into  a 
conspiracy  to  commit  a  crime  before  the  ulti- 
mate object  of  it  is  completed  is  deemed  a  party 
to  it  from  its  inception  and  adopts  as  his  own 
all  the  preceding  acts  of  the  others. — tSapp  v. 
State,  190  S.  W.  489. 
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CONSTITUTIONAL  LAW. 

See  Appeal    and    Error,    «s»170,    719,    1078; 

Courts.  «=3>231. 
For  validity  of  statates  relating  to  particular 

■abjects,  see  also  the  various  specific  topics. 
Ehiactmeut  and  validity  of  statates  in  general, 

see  Statutes,  ^r->l  64. 
Special  and  local  laws,  see  Statutes.  4=»102. 
Subjects  and  titles  of  statutes,  see  Statutes,  ^ss> 

110^123. 

n.  OOWSTRUOTIOW;  OPEBATIOH, 

AMD  EXTFOBOBMOBlfT  OF  OON- 

STITimONAI.  FBOVISIOHS. 

^=s>48  (Mo.)  The  court  presumes  that  the 
Ijegislature  did  not  intend  to  violate  organic 
law,  and  places  upon  him  who  asserts  the  con- 
trary the  burden  of  so  convincing  them. — State 
ex  rel.  Harvey  v.  Sheehan,  100  a.  W.  864. 

Acts  of  the  Legislature  and  provisions  of  the 
Gonatitution  must  be  read  together,  and  so 
harmonized  as  to  give  effect  to  both  when  this 
can  be  reasonably  and  consistently  done. — Id. 

€=>48  (Mo.)  There  is  a  presumption  of  validi- 
ty of  a  statute,  and  if  there  is  doubt  it  must  be 
resolved  in  favor  of  validity. — State  ex  rel.  Bar- 
ker V.  Mercbasta'  Exch.  of  St  Louis,  190  S.  W. 
908. 

m.  DISTRIBimONOF  OOVEBH- 

MEMTAX.  POWERS  AND 

FUNCTIONS. 

(B)  Judtolml  Po-vrera  and  FnnotloBS. 

^b70(3)  (Mo.)  The  courts  will  not  question 
the  wisdom  of  the  Legislature  in  enacting  a  law, 
unless  the  law  violates  either  the  trtate  or  fed- 
eral Constitution.— Eleming  v.  Wengler,  190  S. 
W.  875. 

9s»70(3)  (Mo.)  The  expediency  or  inexpedi- 
ency of  a  statute  is  not  for  the  courts. — State 
ex  rel.  Barker  v.  Merchants'  Exch.  of  St  Louis, 
190  S.  W.  903. 

VH.   OBUaATION  OF  CONTBAOTS. 

(B)  ComtraotB    of    States    and    Manlelpall- 

ttes. 

«S9|2I(2)  (K7.)  Ky.  St  (  4437,  providing  that 
any  rerendtnary  interest  in  land  used  as  site 
for  schoolbouae  shall  not  deprive  district  of  im- 
provements it  construed  to  apply  to  reversion- 
ary interests  created  by  contracts  executed  prior 
to  its  enactment,  would  impair  obligation  of 
contract. — County  Board  of  Education  for  Jef- 
ferson Counts  T.  LdttreU,  190  S.  W.  466. 

(C)  CoBtrsota  of  iBdlvldaals  and  Private 

Corporation*. 

«=>r46  (Mo.)  Rev.  St  1909,  §  1112,  providing 
that  directors  may  appoint  and  remove  any 
bank  cashier  at  pleasure,  does  not  violate  Const 
art  2,  i  15,  denouncing  laws  impairing  the  ob- 
ligation of  contracts,  where  it  was  in  existence 
when  one  was  employed  as  such  cashier. — Citi- 
zens' Bank  of  Hayti  v.  WeUs,  190  S.  W.  314. 

vm.   BETBOSPEOTIVE  AND  EX  POST 
FACTO  XiAHtrS. 


>I88  (Mo.)  Act  March  27, 1913  (Laws  1913, 
p.  271),  amending  the  act  as  to  construction 
and  improvement  of  ditches,  is. not  retrospec- 
tive, in  contravention  of  Const,  art.  2,  |  15, 
because  of  the  provision  for  a  maintenance  tax. 
—Barnes  v.  Pikey,  190  S.  W.  883. 

<8=3l90  (Mo.)  Rev.  St.  1909.  <  1112,  providing 
that  directors  may  appoint  and  remove  any 
bank  cashier  at  pleasure,  does  not  violate  Const, 
art.  2,  8  15,  denouncing  ex  post  facto  laws, 
where  it  was  in  existence  when  one  was  employ- 
ed as  such  cashier. — Citizens'  Bank  of  Hayti  v. 
Wells,  190  8.  W.  814. 


Z.  BQTTAX.  PBOTECTION  OF  I.AWS. 

<&=>24S  (Ark.)  The  application  of  the  fellow- 
servant  act  (Acts  1007,  p.  162)  to  a  foreign  cor- 
poration, the  same  as  to  domestic  corporations, 
does  not  violate  the  fojrteenth  amendment  of 
the  federal  Constitution  by  denying^  such  for- 
eign corporation  the  equal  protection  of  the 
laws. — Caddo  River  Lumber  Co.  v.  G  rover,  190 
S.  W.  660. 

XI.  D1TE  PBOCEBS  OF  I.AW. 

«=9289  (Mo.)  Const  art  2,  i  30,  the  due  pro- 
cess clause,  is  not  violated  by  Act  March  27, 
1913  (Laws  1913,  p.  271),  as  to  constructing 
and  improving  ditches,  parties  having  titeir  day 
in  court  when  attempt  is  made  to  collect  as- 
sessments for  benefits.— Barnes  v.  Pikey,  190 
S.  W.  883. 

^=>290(1)  (Ark.)  In  dividing  levee  district  Leg- 
islature could  not  make  property  owners  of  orig- 
inal district  liable  for  levee  work  done  in  new 
district,  after  passage  of  dividing  act,  under  con- 
tract made  by  original  district,  as  that  would 
be  taking  property  without  due  process  of  law. 
— Second  Division  of  Laconia  Levee  Dist  v. 
Laconia  Levee  Dist,  190  S.  W.  438. 
<8=>3I4  (Mo.)  To  uphold  Rev.  St  1909,  li 
10406,  10409,  10412,  10413,  such  as  affording 
due  process  of  law,  which  demands  judicial  de- 
termination and  not  decision  of  the  single  judge, 
they  must  be  construed  as  requiring  action  of 
the  court  and  not  merely  of  a  single  judge.- 
In  re  Letcher,  180  S.  W.  19. 

CONSTRUCTION. 

See  Bills  and  Notes,  «»117,  123;  Chattel 
Mortgages,  «=>157 ;  Contracte,  i8=»163-238 ; 
Criminal  Law,  <S=>S22;  Deeds,  cg=>9»-177; 
Evidence,  9=»448:  Guaranty,  ^»27 ;  Insur- 
ance, «=»146,  726;  Libel  and  Slander,  .€=> 
19;  Mines  and  Minerals,  €=378;  Pleading, 
«s>34;  Sales.  <S=368,  81;  SUtutes,  «=9l81, 
210;  Taxation,  «=»204;  Trial,  «=»365; 
Wills,   <&=>430-693. 

CONSTRUCTIVE  POSSESSION. . 

See  Adverse  Possession,  $=>1(X). 

CONTAGIOUS  DISEASES. 

See  Animals,  €=»36. 

CONTEMPT. 

See  Courts,  (S=»39. 

I.   ACTS    OB    CONDTTOT    CONSTmiT. 
INO  CONTEMPT  OF  COUBT. 

4=921  (Mo.)  No  one  can  be  held  in  contempt 
of  court  for  refusing  to  obey  an  order  which 
that  court  had  no  jurisdiction  to  make. — In  re 
Letcher,  190  S.  W.  19. 

Under  Rev.  St.  1900,  H  10405,  10409,  10412, 
and  10413,  retiring  officer  who  refused  to  obey 
order  of  single  judge  of  Supreme  Court  to  sur- 
render public  records  to  his  successor  held  not 
in  contempt— Id. 

CONTEST. 

See  Elections,  «=>269-291. 

CONTINGENT  ESTATES. 

See  WiUs,  «=>630. 

CONTINUANCE 

See  Criminal  Law.  «s9694r-698,  917,  1090. 

€=>30  (Tex.Civ.App.)  In  action  for  negligent 
transportation  of  stock,  a  trial  amendment  al- 
leging defendant's  refusal  to  permit  them  to 
be  unloaded  for  feed,  water,  and  rest  field  to 
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require  continuance  to  procure  e'rfdence  when 
reaueated  by  defendants.— Kanras  Ci^,  M-  &  O. 
By.  Co.  of  Texas  v.  James,  190  S.  W.  1136. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Account  Stated ; 
Action,  <g=>27;  Adoption;  Assignments; 
Attorney  and  Client,  -8=»143;  Bailment; 
Bills  and  Notes;  Boundaries,  <&=>46;  Bro- 
kers, <8=»7;  Carriers,  <S=>35,  150-163,  ISO, 
218;  Cliattel  Mortgages;  Commerce,  <S=flO; 
Compromise  and  Settlement;  ConsUtutional 
Law,  ®=3l21,  146;  Corporations,  «==>448, 
477  ;  Covenants ;  Customs  and  Usages ;  Dam- 
ages, <g=>23,  62,  81,  85,  189;  Evidence,  <&=> 
397;  Ebcchange  of  Property;  EJxecutors  and 
Administrators,  «=»491 ;  Frauds,  SUtute  of; 
Guaranty,  «=>27 ;  Husband  and  Wife,  <S=» 
83,  2*78;  Injunction,  <8=»59;  Insurance; 
Interest;  Liens ;  Uniitation  of  Actions,  <g=» 
46,  127;  liOgs  and  Iiogging,  «=»3;  Me- 
-cbanics*  Liens;  Municipal  Corporations,  «=» 
330;  Novation;  Parties,  «=>15;  Partner- 
ship; Payment;  Physicians  and  Surgeons, 
<S=»13 ;  Principal  and  Agent,  «=>165 ;  Prin- 
cipal and  Surety;  Reformation  or  Instru- 
ments; Release;  Sales;  Specific  Perform- 
ance; Subrogation;  Vendor  and  Purchaser; 
Wills,  «s»57. 

X.  BEQTriSITES  AND  VAXEDFTT. 

(B)   Partlea,  Proponala,  andl  Acceptance. 

«=»28(1)  (MoApp.)  Where  two  of  the  parties 
to  a  contract  did  not  sign,  writing  presump- 
tively took  effect  upon  its  delivery  and  was 
binding  upon  parties  who  signed  It,  and  burden 
of  proof  was  on  plaintiffs  to  show  that  under- 
standing was  that  contract  should  not  take  ef- 
fect until  signed  by  all  parties.— State,  to  Use 
of  Goodman,  v.  Regent  Laundry  Co.,  190  S.  W. 

<8=28(8)  (Mo.App.)  In  the  absence  of  fraud  or 
mistake,  delivery  of  a  written  contract  by  one 
party  to  the  other,  it  not  delivered  in  escrow,  es- 
tablishes the  fact  of  a  contract.— Stimson  v. 
Brinkman,  190  S.  W.  846. 

(D)   ConalderatlOB. 

4=954(1)  (Ky.)  Where  directors  of  Insolvent 
bank,  in  consideration  of  stockholders'  releasing 
them  from  liability  for  negligence,  stipulated  to 
arrange  with  creditors  of  bank,  whereby  their 
claims  should  be  satisfied  or  paid  by  directors, 
stipulation  rested  on  sufficient  consideration.— 
Caldwell  v.  Kyan,  190  S.  W.  1078. 
«=»65(3)  (Tex.Civ.App.)  The  rights  of  plaintiffs 
under  a  former  contract  cannot  be  the  consid- 
eration for  a  subsequent  contract  where  there 
was  no  agreement  to  surrender  those  rights.— 
Davis  v.  Wynne,  190  S.  W.  510. 
€=>7I(2)  (Mo.App.)  Agreement  between  debtor, 
his  creditors,  and  debtor's  father,  that  father 
should  retain  out  of  debtor's  salary  ascertain 
sum  a  month  to  be  applied  on  his  debts  in  order 
in  which  claims  were  filed,  was  a  valid  agree- 
ment, based  on  sufficient  con-sideration,  to  ex- 
tend the  time  of  payment  until  claim  should  be 
reached  in  order.— Walther  v.  Woodson,  190  S. 
W.  61. 

4=>75(2)  (Tex.Oiv.App.)  A  consideration  for  de- 
fendant's promise  to  oisanize  a  corporation  and 
convey  his  patent  rights  to  it  cannot  be  the 
consideration  for  a  subsequent  promise  to  con- 
vey to  plaintiffs  an  interest  in  the  patent  equiv- 
alent to  the  interest  they  would  have  in  the 
corporation.— Davis  v.  Wynne,  100  8.  W.  510. 

(K)   Vaiiaitr  <»<  Asaent. 

^=>96  (Ky.)  Undue  influence  is  a  kind  of  men- 
tal coercion  destroying  one's  free  agency  and 
constraining  him  to  do  that  which  is  against  his 
will,  and  that  he  would  not  have  done  if  left 
to  his  own  judgment  and  volition,  so  that  his 
act  becomes  the  act  of  one  exerting  the  influence 


rather  than  his  own  act,  lenderinf  Us  deed, 
etc.,  void.— Beard  v.  Beard,  190  S.  W.  703. 

(P)   Iieflralltr  ot    object   and    of   ConalAer* 
ation. 

<S=>I38(8)  (Tex.CivApp.)  Where  realty  or  per- 
sonalty has  been  acquired  by  means  of  contnuit 
forbidden  by  Constitution  or  statute,  or  other- 
wise unauthorized,  vendor  may  recover  specific 
property,  wliere  clearly  identifiable,  by_  return 
of  anything  he  may  have  received  by  virtue  of 
contract  of  sale.— City  of  Ft.  Worth  v.  Rey- 
nolds, 190  S.  W.  501. 

<e=>l38(3)  (Tex.Civ.App.)  The  head  of  a  faction 
in  a  foreign  state  cannot  recover  money,  in- 
trusted to  an  agent  to  buy  arms  in  the  United 
States  in  violation  of  law  and  contrary  to  the 
president's  proclamation,  from  a  secret  service 
officer,  to  whom  the  agent  delivered  it,  as  the 
courts  will  not  enforce  agreements  made  in 
violation  of  law,  or  relieve  the  parties  thereta 
— Carransa  v.  Hicks,  190  S.  W.  540. 
iS=>l41(2)  (Tex.Civ.App.}  In  an  action  by  the 
head  of  a  taction  in  a  foreign  state  to  recover 
money  intrusted  to  an  agent  to  buy  arms  in 
violation  of  law  and  contrary  to  the  President's 
proclamation,  and  turned  over  to  a  secret  serv- 
ice officer,  declarations  of  the  agent  held  not  to 
show  plaintiff's  right  to  the  money  and  to  be 
inadmissible.— Carranza  v.  Hicks,  190  S.  "' 
540. 


W. 


n. 


COMSTBUGTION    AHD    OPERA- 
TION. 


(A)  General  Ilalea   at  Conatmetloa. 

<8=s>l83  (Tex.Civ.AM>.)  Where  a  contract  is  am- 
biguous because  of  apparent  inconsisteDcies  be- 
tween the  written  or  typewritten  and  printed 
parts,  the  written  or  typewritten  words  controL 
-Producers'  Oil  Co.  v.  Snyder,  190  S.  W.  514. 
(3=>I67  (Ky.)  The  law  which  subsists  at  the 
time  and  place  of  making  a  contract  enters  in- 
to and  forms  a  part  of  it  as  if  it  were  expressly 
referred  to  or  incorporated  in  its  terms. — ^Board 
of  Education  for  Jefferson  County  t.  littrell. 
190  S.  W.  466. 

<g=3 170(1)  (Mo.App.)  A  written  automobile 
sales  contract  is  not  subject  to  be  varied  by  a 
construction  which  the  buyer  placed  upon  it. — 
Stanley  v.  Weber  Imidement  &  Vehicle  Co.,  100 
S.  W.  372. 

«s»l7l(2)  (Tex.Civ.App.)  Defendant's  contract 
to  convey  land  to  K.,  and  on  completion  of  the 
sale  to  pay  plaintiffs  a  commission  for  it,  is  di- 
vlsable.— Leonard  v.  Kendall,  190  S.  W.  786. 

(B)  Parties. 

«=s»I87(l)   (Ky.)  Director  of  Insolvent  bank, 

who  stipulated  with  stockholders  to  arrange 
with  creditors  whereby  claims  should  be  satis- 
fied or  paid,  held  liable  to  creditor,  who  refused 
to  mase  compoMtion  agreement,  for  full 
amount  of  debt— Caldwell  v.  Ryan,  190  8.  W. 

1078. 

rP)   Compenaation. 

<g=229(2)  (Tei.Civ.App.)  Under  a  contract  for 
the  sale  of  the  business  of  a  surety  company, 
held,  that  the  percentage  of  profits  due  the  sel- 
ler was  to  be  figured  only  on  the  portion  of  pre- 
miums collected  which  had  been  actually  earned 
at  the  expiration  of  the  time  fixed  by  the  con- 
tract.- Southern  Surety  Co.  v.  Western  Indem- 
nity Co..  190  S.  W.  837. 

<S=>233  (Ark.)  Where  plaintiff  agreed  to  W 
for  clearing  lands  of  tax  titles  together  witk 
back  taxes,  the  defendant  to  conduct  all  litiga- 
tion, etc.,  held,  plaintiff  was  not  entitied,  in  an 
accounting,  to  credit  for  expenditures  in  exam- 
ining the  record  title  or  in  negotiating  with  par- 
ries claiming  an  interest  in  tie  property. — Wil- 
liams V.  "Thwcatt,  190  S.  W.  113. 
€=9233  (Tex.Civ.App.)  Under  a  contract  for  the 
sale  of  the  business  of  one  surety  company  to 
another,  the  seller  held  required  to  pay  ex- 
penses of  maintaining  an  agency  and  aobageats 
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for  the  transfer  of  the  bnsineBs.— Soathem  Sure- 
ty Co.  V.  Western  Indemnity  Co.,  190  S.  W. 
837. 

I-V.   BESOISSION   AND   ABANDON- 
MENT. 

^=3270(2)  (Mo.App.)  A  person  desiring  to  re- 
scind a  contract  for  frand  ia  entitled  to  a  rea- 
sonable time  in  which  to  investigate  the  facts. — 
Dawson  v.  Flintom,  190  S.  W.  972. 
9=»270(3)  (Mo.App.)  Unless  there  is  such  de- 
lay in  rescinding  a  contract  that  reasonable 
minds  would  not  differ,  the  question  of  what  is 
reasonable  time  is  for  the  jury. — Dawson  t. 
Flintom.  190  S.  W.  972. 

V.  PEBFOBMANCE   OB  BBEAOH. 

«=»300(2)  (Mo.App.)  Building  contractors  held 
not  liable  on  their  bond  for  a  delay  caused  by 
acts  of  the  defendant  owners  in  making  altera- 
tions in  the  plans. — Moore  v.  McCutchen,  190 
S.  W.  .350. 

«=j3I3(2)  (Tex.CiT.App.)  There  is  not  an 
anticipatory  breach  of  contract  merely  from 
one  party  renouncing  it  before  time  for  per- 
formance; but  the  other  must  adopt  the  re- 
nunciation.—Leonard  V.  Kendall,  190  S.  W.  786. 
For  person  holding  deed  for  delivery,  but 
before  time  therefor,  to  state  that,  under  in- 
structions, he  refuses  to  deliver,  is  not  such 
an  unconditional  declaration  as  to  amount  to 
renunciation  of  contract,  as  regards  anticipa- 
tory breach. — Id. 

<&=»32l(l)  (Tez.Civ.App.)  The  fraudulent  breach 
b}r  defendant  of  a  contract  to  organize  a  corpora- 
tion and  convey  a  patent  to  it  does  not  author- 
ize the  subscribers  to  the  stock  to  recover  on 
preliminary  and  tentative  agreements  for  the 
transfer  of  an  interest  in  the  patent  to  them. — 
Davis  v.  Wynne,  190  S.  W.  510. 

«=>322(1)  (Ark.)  In  the  absence  of  proof  to  the 
contrary,  a  party  to  a  contract  is  presumed  to 
have  performed  his  part.— Williams  v.-  Diweatt, 
190  S.  W.  113. 

€=9322(1)  (Ky.)  In  action  for  balance  due  by 
plaintiffs  against  defendant,  to  whom  they  ad- 
vanced money  to  enable  him  to  manufacture 
staves  for  them,  burden  was  on  defendant  to 
Bastain  his  claim  that  plaintiffs  received  a  num- 
ber of  staves  in  dispute,  or  that  they  were  such 
as  the  contract  called  for  and  plaintiffs  were  re- 
quired to  accept. — Somerset  Stave  &  Lumber 
Co.  V.  Brown,  190  S.  W.  680. 
«=3322(3)  (Ark.)  Evidence  held  insufficient  to 
sustain  a  master's  finding  that  defendant  was 
negligent  in  not  redeeming  land  forfeited  for 
taxes,  where  «'ich  matters  were  intrusted  to  his 
judgment  and  his  testimony  indicated  that  he 
considered  the  land  not  worth  the  cost  of  clear- 
ing the  title.— Williams  v.  Thweatt,  100  S.  W. 
113. 

VI.   ACTIONS   FOB   BBEACH. 

^=s>349(4)  (Mo.App.)  Testimony  conceminig 
sheets  of  paper  constituting  specifications  show- 
ing changes  and  alterations  made  after  the 
signing  of  the  building  contrnpt  sued  on  held 
proper  for  the  consideration  of  the  jury. — Moore 
V.  McCutchen,  190  S.  W.  850. 

«=>353(8)  (Mo.App.)  An  instruction  that  the 
jury  could  not  find  against  plaintiffs  for  any 
delay  ca'ised  by  defendants  held  not  erroneous 
for  failure  to  state  what  acts  of  defendants 
would  excuse  delay. — Moore  v.  McCutchen,  190 
S.  W.  860. 

CONTRADICTION. 

See  Witnesses.  <8='330,  398,  406. 

CONTRIBUTION. 

See  Principal  and  Surety,  4=3l95. 


CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  <S=»8a-101,  188,  141. 

CONVERSION. 

See  Trover  and  Conveieion. 

CONVEYANCES. 

See  Chattel  Mortgages;   Deeds;    Husband  and 
Wife,  <8=5»14,  15;    Mortgages. 


CONVICTS. 


See  Pardon. 


CORPORAL  PUNISHMENT. 

See  Schools  and  School  Districts,  <Ses>176. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Evidence, 
«!»443;  Fraudulent  Conveyances,  €=941; 
Insurance,  ®=>32;  Municipal  Corporations; 
Physicians  and  Surgeons,  ^=>IS;  Railroads; 
Set-Off  and  Counterclaim,  «=>33;  Specific 
Performance,  «=5>31;  Statutes,  (gssllS; 
Tiaxation,  i3=>276;  Telegraphs  and  Tele- 
phones;   Trial,  «=>191,  252. 

I.  INCOBPOBATION  AND   OBOAN. 

IZATION. 

€=>30(1)  (Mo.App.)  Parties  with  whom  plain- 
tiff claimed  to  have  made  his  original  contract 
for  services  in  promoting,  selling  stock  in,  and 
organizing  a  corporation,  who  were  holding  them- 
selves out  as  officers  of  the  corporation  before  it 
was  organized,  were  all  mere  promoters.— Van 

aw'  yA««*-  ^^^  Wholesale  Grocer  Co.,  190 
S.  W.  lOuO. 

II.  OOBPOBATE  EXISTENCE  AND 

FBANOHISE. 

<3=933  (Tex.Civ.App.)  The  name  of  an  associa- 
tion on  the.  office  door  with  names  of  individuals 
with  whom  the  representative  of  plaintiff  dealt 
did  not  necessarily  give  notice  to  plaintiff  of  a 
corporation.— Luck  v.  Altuno  Printing  Co.,  180 
S.  W.  204. 

^37  (Mo.)  The  provision  of  Rev.  St.  1909,  g 
2991.  requnng  the  payment  of  fees  for  extend- 
ing the  existence  of  a  corporation,  is  not  incon- 
sistent with  section  2977,  and  the  two  acts, 
being  in  pari  materia,  will  be  construed  as  if 
parts  of  the  same  section.— State  ex  rel.  Einloch 
Telephone  Co.  v.  Roach,  190  S.  W.  862. 

The  proviso  of  Rev.  St.  1909,  |  2991,  requiring 
payment  of  fees  for  extension  of  a  corporation's 
existence,  applies  to  corporations  organised 
thereafter  under  general  laws  as  well  as  to  those 
theretofore  organised  under  special  laws.— Id. 

ni.  COBFOBATE  NAHE,  SEAX.,  DOM- 
ICILE,  BT.I,AWS,  AND  &ECOBDS. 

«=»49(1)  (Mo.App.)  Similarity  or  identity  of 
names  does  not  make  identity  of  corporations 
formed  under  different  sovereignties,  even  though 
there  be  identity  of  stockholders.- Knott  v. 
iritsbei  Vehicle  Woodstock  &  Lumber  Co.  of 
Erin,  Ark.,  190  S.  W.  378. 

IV.  OAPITAI,,  STOCK,  AND  DIVX. 
DEND8. 

(C)   lasne  of  Certlllcatea. 

^=3 1 09  (Tex.Civ.App.)  No  riplit  exists  against 
a  corporation  because  of  lost  certificates  of 
stock,  where  the  owner  has  duplicates  issued, 
sells  them,  and  they  are  redeemed,  though  some 
of  the  duplicates  are  erroneously  numbered. — 
Yeaman  v.  Galveston  City  Co.,  190  S.  W.  212. 
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(D)  Tnuiafer  of  Bkarea. 

^3 12 1  (5)  (Mo.App.)  When  the  false  representa- 
tion hj  plaintiff  as  to  the  market  value  of  stock 
was  in  issue,  testimony  of  an  offer  by  plaintiff 
to  buy  this  same  stodi  of  a  broker  friend  of  de- 
fendants and  the  making  of  the  false  representa- 
tion to  defendant  immediately  thereafter  was 
material.— Dawson  v.  Flintom,  190  S.  W.  972. 
^=»l2l(e)  (Mo.App.)  A  delay  of  eight  days  for 
a  seller  in  Kansas  City  to  investigate  curb  mar- 
ket price  of  stock  in  New  York,  not  regularly 
listed,  before  rescinding  a  contract  to  sell  be- 
cause of  fraud  in  stating  market  price,  was  not 
as  a  matter  of  law,  unreasonable. — Dawson  t. 
FUntom,  190  S.  W.  972. 

Where  defendant,  as  soon  as  he  became  sas- 
plcious  of  plaintiff's  representation  as  to  value 
of  stock  sold  latter,  stopped  presentation  of 
draft  therefor,  and  soon  thereafter  plaintiff 
knew  of  this,  it  cannot  be  said  as  a  matter  of 
law  that  defendant  did  not  rescind  promptly. 
— Id. 

Where  there  was  evidence  that  defendant  re- 
scinded his  contract  to  sell  stock  to  plaintiffs 
without  delay,  upon  learning  of  the  latter's 
false  representation  of  market  price,  instrnc- 
tions  that  defendant  had  a  right  to  rescind  upon 
discovery  of  fraud  were  proper. — Id. 
«=»I2I(7)  (Mo.App.)  A  defendant  having  pnr- 
diased  one-naif  of  capital  stock  of  corporation, 
held  damaged  to  extent  of  one-half  of  amount 
by  which  corporation's  indebtedness  exceeded 
that  which  plaintiffs  covenanted  it  would  be 
found  to  be.— State,  to  Use  of  Goodman,  v.  Re- 
gent Laundry  Co.,  190  S.  W.  951. 

^=>I23(16)  (Mo.App.)  Action  to  establish  dtle 
to  pledged  corporate  stock  was  barred  by  prior 
agreement  by  plaintiffs  with  pledgors  that  plain- 
tiffs would  assume  the  amount  of  the  debt  to  the 
Sledgee.— Butler  v.  Hydro-Pneumatic  Sprinkler 
i  Mfg.  Co.,  190  S.  W.  921. 
In  action  to  establish  title  to  pledged  cor- 
porate stock,  failure  to  join  the  pledgee  as  de- 
fendant barred  relief  .—la. 

In  action  to  establish  title  to  pledged  corpo- 
rate stock,  absence  of  evidence  that  pledgee  at 
the  time  of  the  pled^^e  knew  that  plaintiff  claim- 
ed tiie  pledged  stock  barred  recovery.— Id. 
«=»I43  (Ky.)  That  ownership  of  corporation's 
stock  changed  did  not  affect  its  corporate  exist- 
ence or  its  rights  under  a  contract. — Somerset 
Stave  &  Lumber  Co.  t.  Brown.  190  S.  W.  680. 

V.  MXaCBERS   AXD   STOOKHOUIERS. 

(O   BBinK  or  Defendlnv  OB  Belialf  of  Cor> 
porKtlon* 

4s»206(2)  (Mo.App.)  A  shareholder  cannot  sue 
alone  to  enforce  corporate  rights  without  show- 
ing that  he  has  used  all  available  means  to  se- 
cure action  by  the  corporation  itself. — Butler  v. 
Hydro-Pneumatic  Sprinkler  &  Mfg.  Co.,  190 
S.  W.  921. 

In  suit  by  stockholders  of  a  corporation,  evi- 
dence of  a  corporate  meeting  held  not  to  show 
that  plaintifte  made  demand  on  the  corporation 
to  brmg  suit  or  that  the  corporation  refused  to 
do  80.— Id. 

Vn.  OOBPOBATE  POWERS  AHD 
IJABIX<XTII!S. 

(B)  Kepresentatton  of  Oorporatioa  hr  Ot« 
llaera   and  Aventa. 

4s»4l5  (Mo.App.)  The  director  of  a  corpora- 
tion does  not  by  virtue  of  his  office  have  author- 
ity to  make  a  chattel  mortgage.— Danglade  & 
Robinson  Mining  Go.  v.  Mexico-Joplin  Land 
Cos  190  8.  W.  35. 

The  treasurer  of  a  corporation  does  not  by 
virtue  of  his  office  have  authority  to  make  a 
chattel  mortgage. — Id. 

The  manoger  of  a  corporation  was  not  given 
authority,  by  his  appointment  as  manager  "to 
manage  the  mining  interests  and  property  of 
the  company,"  to  execute  a  chattel  mortgage 
disposing  of  all  the  corporation's  property.— Id. 


«s>423  (Tez.Oiv.App.)  Where  a  corporation 
and  plaintiff  jointly  owned  secured  note  payable 
to  plaintiff's  order,  if  president  of  corporation 
in  its  behalf  assumed  authority  to  dispose  of 
plaintiff's  interest,  corporation  would  be  lia- 
ble in  damages  to  plaintiff  for  any  loss  ans- 
tained.— Beall  v.  Clack,  190  S.  W.  774. 
^=>425(5)  (Mo.App.)  That  the  director  of  a 
corporation  represented  that  he  had  authority 
to  execute  a  chattel  mortgage,  and  that  the  cred- 
itors believed  it  and  relied  thereon,  held  not  to 
estop  the  corporation  to  deny  director's  author- 
ity in  absence  of  knowledge  of  transaction. — 
Danglade  &  Robinson  Mining  Co.  t.  Mexico- 
Joplin  Land  Co.,  190  S.  W.  35. 
€=3426(12)  (Mo.App.)  Where  unauthorized  ex- 
ecution of  a  chattel  mortgage  was  a  benefit  to 
corporation,  knowledge  thereof  would  call  for 
prompt  repudiation,  and  .  acquiescence  with 
knowledge  would  be  a  ratification;  bat  such 
knowledge  must  be  shown  and  will  not  be  pre- 
sumed because  of  knowledge  of  wrongdoing  of- 
ficer.— Danglade  &  Robinson  Mining  (jo.  v.  Mex- 
ico-Joplin Land  Co.,  190  8.  W.  36. 
«=>432(12)  (Mo.App.)  That  manager  of  a  min- 
ing corporation  loaned  articles  of  corporation's 
machinery,  or  any  act  not  involving  parting 
with  title,  even  if  known  to  the  corporation, 
while  showing  extent  of  authority,  would  not 
conclusively  show  authority  to  alienate  property 
by  custom  or  usage. — Danglade  &  Robinson  Min- 
ing Co.  V.  Mexico-Joplin  Land  Co.,  190  S.  W. 
35. 

«=>432(12)  (Tex.Civ.App.)  Evidence  k«U  to 
sustain  a  finding  that  defendant  corporation's 
manager  acted  within  his  authority  m  giving 
plaintiff  a  firm  check  to  apply  on  an  indebted- 
ness due  plaintiff  from  a  third  firm,  which  was 
a  creditor  of  defendant's  and  in  whicJi  defend- 
ant's manager  was  financially  interested. — Muo- 
day  Trading  Ck>.  v.  J.  M.  Radford  Grocery  Co., 
190  S.  W.  620. 

(D)  Coatraeta  and  IndelitedBeaa. 

e=9448(l)  (Mo.App.)  Though  a  corporation  Sa 
not  generally  liable  for  services  rendered  by  a 
promoter,  the  promoter  can  recover  where  be 
expected  compnsation  for  his  services,  where 
they  were  rendered  at  the  request  of  a  majority 
of  his  associate  promoters,  and  where  the  cor- 
poration received  the  benefits.— Van  Zandt  v. 
St.  Louis  Wholesale  Grocer  Oo^  100  S.  W. 
1050. 

A  corporation,  by  merely  accepting  incorpo- 
ration, does  not  accept  benefit  of  promoters 
services  in  obtaining  subscriptions  to  its  cap- 
ital stock,  at  request  of  a  few  of  its  promoters, 
so  as  to  be  liable  therefor;  and  no  promoter 
can  incumber  its  whole  property  by  contract  to 
pay  for  promoter's  services. — Id. 
«=»477(4)  (Mo.App.)  Where  a  chattel  mortgage 
executed  in  behalf  of  a  corporation  is  not  scaled 
with  the  corporate  seal,  it  does  not  make  out  a 
prima  facie  case  of  its  validity. — Danglade  & 
Robinson  Mining  Co.  T.  Mexico-Joplin  Land  Co., 
190  S.  W.  35. 

(F)   OlTll   Aotlona. 

^s>5l3(l)  (Mo.App.)  Count  in  quantum  meruit, 
in  petition  against  corporation  and  its  officers 
for  services  in  the  promotion,  sale  of  stock  in 
and  organization  of  corporation  which  defend- 
ants assumed  to  pay,  held  to  state  a  good  cause 
of  action.— Van  Zandt  v.  St,  Louis  Wholesale 
Grocer  Co.,  190  S.  W.  1060. 
€=9513(2)  ^Mo'.Ap^.)  Counts  in  quantum  mem- 
it,  in  petition  against  corporation  and  its  offi- 
cers for  services  in  the  promotion,  sale  of  stock 
in  and  organization  of  corporation  which  de- 
fendants assumed  to  pay,  held  to  state  a  good 
cause  of  action. — Van  Zandt  v.  St.  Louia  Whole- 
sale Grocer  Co.,  190  S.  W.  1050. 
€=3521  (MoApp.)  In  action  against  corporatioa 
and  its  officers,  etc.,  with  count  in  qnantnm 
meruit  for  services  and  expenses  in  promoting 
the  corporation,  selling  its  stod:,  aad  organising 


119S 


INDEX-DIQEST 


OoaiPts 


it,  held,  that  a  demurrer  to  the  evidence  shonld 
have  been  sustained.— Van  Zandt  v.  St.  lionis 
VHiolesale  Grocer  Co.,  190  8.  W.  1050. 

A  promoter  suing  on  a  quantum  meroit  for 
services  in  promoting  a  corporation,  selUns  its 
stock,  etc.,  was  not  entitled  to  go  to  the  jury, 
where  there  was  no  evidence  to  show  the  value 
of  any  aervicea.— Id. 

XE.  DISSOIiirnOK  aito  fobfeitdbe 
or  FKAXOHXBE. 

«=»6I3(1)  (Tex.Civ.App.)  A  county  attorney 
may  not  brin^  suit  to  forfeit  charter  of  a  pri- 
vate corporation,  exclusive  authority  in  that 
respect  being  conferred  by  Const,  art.  4,  8  22, 
on  the  Attorney  General. — Union  Men's  Frater- 
nal ft  Beneficiary  Ass'n  v.  State,  190  S.  W. 
242. 

^^=3613(2)  (Mo.)  As  condition  precedent  to 
forfeiture  of  corporate  charter  tor  failure  to 
comply  with  Laws  1913,  p.  167,  requiring  an- 
nual reports,  etc.,  a  certificate  of  the  re- 
corder of  deeds  of  the  county  where  corpora- 
tion is  located  of  posting  notice  of  suspension 
is  necessary  under  sections  8,  10,  and  12  there- 
of.—Woodward  Hardware  Oo.  v.  Fisher,  190 
S.  W.  676. 

9=>6I7(1)  (Mo.App.)  After  dissolution  of  a  cor- 
poration the  assets  may  be  administered  in  a 
proper  case  by  a  court  of  equity  as  a  trust  fund. 
—Wank  V.  Peet,  190  8.  W.  8a 
4=3619  (Mo.App.)  In  suit  against  the  statutory 
trustees  of  a  dissolved  corporation  for  account- 
ing, the  court  had  power  to  investigate  the 
charges  made  by  an  attorney  in  winding  up  the 
corporation  and  make  him  an  allowance  there- 
for.—Wank  V.  Peet,  190  8.  W.  8a 

Statutory  trustees  of  a  dissolved  corporation 
are  liable  to  suit  in  equity  by  the  stockholders 
for  an  accounting. — ^Id. 

®=»620  (Mo.App.)  Statutory  trustees  of  a  dis- 
solved corporation  are  amenably  to  a  court  of 
equity,  and  stockholders  are  entitled  to  injunc- 
tion against  an  inequitable  disposition  of  the 
assets  by  such  trustees. — Wank  v.  Peet,  190  S. 
W.  88. 

<S=s'62l(l)  (Mo.App.)  In  suit  against  the  statu- 
tory trustees  of  a  dissolved  corporation  for  ac- 
counting, the  court  had  power  to  appoint  a  re- 
ceiver to  take  over  the  assets  and  distribute 
them  as  directed.— Wank  v.  Peet,  190  S.  W.  88. 

XXX.  rOBEXON  OOBPOBATION8. 

4=>673  (Ky.)  In  action  against  a  nonresident 
corporation,  evidence  held  to  show  that  party 
upon  whom  a  copy  of  summons  was  served  was 
not  an  agent  of  defendant.— Thomas  B.  Jeffrey 
Co.  T.  Lockridge,  190  S.  W.  1103. 

CORPUS  DELICTI. 

See  Homicide,  «=9228. 

CORROBORATION. 

See  Seduction,  «=3>46 ;   Witnesses,  «S9414. 

COSTS. 

See  Appeal  and  Error,  4=3389;  Divorce,  4=> 
197;  Municipal  Corporations,  ^=s>M^; 
Trusts,   «s»167,   880. 

X.   KATUBE,  OBOuniM,  AXD  EXTEHT 
OF  BIOHT  IH  OENEBAX.. 

4s>3  (MoJV.ppO  The  right  to  tax  costs  is  pure- 
ly 8tatutory.--C!ity  of  Greenfield  v.  Farmer,  190 
S.  W.  406. 

4=>48  (Mo.App.)  Where  creditor  brought  suit 
against  his  debtor  before  its  claim,  in  the  order 
filed  with  debtor's  father  under  an  agreement, 
was '  reached,  its  action  was  prematurely  com- 
menced, and  it  was  not  entitled  to  costs. — 
Walther  v.  Woodson,  190  S.  W.  6]. 


TO.  OKAPPEAX.  OB  EBBOB,  AHB  OB 

BEW  TBXAI.  OB  MOTION 

THXBEFOB. 

4=>254(4)  (Mo.App.)  Where  appellant  has  not 
complied  with  the  rules  of  the  court  in  abstracts 
ing  the  record  on  appeal,  no  costs  vrill  be  allow- 
ed for  printing  abstract  unless  with  express 
consent  of  respondent. — Danglade  &  Bobinson 
Mining  Co.  v.  Mexico-Joplin  Land  Co.,  190  8. 
W.  35. 

<S='255  (MojLpp.)  If  the  i4)peUant  fails  to 
abstract  the  testimony  as  required  by  rule,  he 
cannot  have  costs  for  printing  the  abstract 
though  successful  on  the  appeal. — Meston  v. 
Crawford,  190  S.  W.  391. 
<$=»260(2)  (Ky.)  Notwithstanding  superseding  of 
judgment  by  appellant,  in  absence  of  recovery 
of  money  by  judgment  appealed  from,  awarding 
of  damages  to  appellee  upon  dismissal  of  the 
appeal  is  not  permissible.— ffidelston  v.  Edelston, 
190  8.  W.  ISSS. 

4=s>263  (Ky.)  On  affirmance  or  dismissal  of  an 
appeal,  10  per  cent,  damages  will  not  be  allow- 
ed on  the  costs  adjudged  appellee  by  the  lower 
court.— Edelston  v.  Edelston,  190  S.  W.  1083. 

XX.  XB  OBIMINAI.  PBOSEOUTIOBB. 

e=9284  (Mo.App.)  Rev.  St.  1909,  {  2268,  pro- 
viding that  in  all  civil  actions  "or  proceedings 
of  any  kind"  the  prevailing  party  shall  recover 
costs,  etc,  does  not  indude  criminal  proceed- 
ings.—City  of  Greenfield  v.  Farmer,  190  S.  W. 
406. 

COTENANCY. 

See  Joint  Tenancy ;  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  4=>100. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 
XX.  €K>TEBinicEirr  Aim  offioebs. 

(D)  Ofltoem  and  Aatenta. 

(S=»74a)  (Ark.)  Under  Laws  1913,  p.  1498,  ap- 
pointing tnree  courthouse  commissioners  for  a 
certain  county,  and  the  general  Ettatute  contem- 
plating compensation  for  one  commissioner,  al- 
lowance to  the  three  commissioners  collectivdy 
a  sum  which  would  have  been  reasonable  com- 

£ensation  for  one  commissioner  was  proper. — 
[Usissippi  County  v.  Grider,  190  8.  W.  102. 
That  courthouse  commissioners  might  have  se- 
cured an  architect  to  supervise  the  work  more 
cheaply  than  an  architect  and  supervisor  is  not 
controlling  on  the  commissioners  right  to  com- 
pensation, for  the  county  court,  under  Kirby's 
Dig.  I  1017,  requiring  plans  to  be  submitted  to 
it,  has  discretionary  'power  regarding  the  em- 
ployment of  an  architect— Id. 

COUNTS. 

See   Criminal  Law,  4=3878;    Indictment  and 
Information,  4=>l2a 


COMMISSIONERS. 


COURT     HOUSE 

See  Counties,  4=374. 

COURTS. 

See  Appeal  and  Error,  4=>21,  23,  184,  869, 
911,  987;  Constitutional  Law,  4=370;  Con- 
tempt ;  Eminent  Domain,  4=>172 ;  Execu- 
tors and  Administrators,  4=3ll,  12; 
■Tudges;  Justices  of  the  Peace;  Wills,  4=» 
255. 
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Z.  NATinU!.  EXTBHT,  AHD  BXEmcm 
OF  JTITBISDIOTION  IK  GENEBAIi. 

^=>39  (Mo.)  On  a  citation  for  contempt,  thoagh 
the  question  of  the  jurisdiction  of  the  Supreme 
Court  is  not  raised,  it  is  its  duty  to  determine 
the  question  as  an  initial  question  upon  its  own 
volition.— In  re  Letcher,  190  S.  W.  18. 

n.  E8TABU8HMENT,  OROAITIZA. 

TIOH,  AND  PROOEBITRE  IN 

0£NEBAIi. 

(D)  Ralea    of    Dectalon,    Adjndlaatlona, 

Opinions,  and   Records. 

^»89  (Mo.App.)  Settled  rules  of  law  Kovem- 
ing  commercial  paper  cannot  be  set  aside  be- 
cause their  application  in  a  particular  case  re- 
sults in  hardship.— Rudolph  Wnrlitcer  Co.  t. 
Rossmann.  190  S.  W.  636. 

«=>89  (Tex.Civ.App.)  The  weiftht  of  precedents 
establishing  a  certain  rule  of  evidence  is  not 
lessened  by  the  fact  that  such  precedents  have 
changed  the  ordinary  rule  as  to  evidence  and 
applied  a  more  strict  rule  without  any  legisla- 
tive enactment.— Pierce-Fordyce  Oil  Ass'n  v. 
Staley,  190  S.  W.  814. 

«=>90(1)  (Mo.)  Where  the  Supreme  Court  had, 
in  a  proceeding  similar  In  all  material  features, 
reviewed  Rev.  St.  1909,  (  8315,  malting  it  a 
misdemeanor  for  one  to  hold  himself  out  aa  a 
physician  without  a  license,  and  ruled  that 
the  stattite  was  a  proper  exercise  of  the  police 
power,  the  decision  is  binding  in  the  instant 
case.— State  v.  Everti,  190  S.  W.  287. 
«=»9I(1)  (Mo.)  A  decision  of  the  Court  of  Ap- 
peals that  a  clause  avoiding  a  fire  insurance 
policy  on  the  commencement  of  foreclosure  pro- 
ceedings applied  only  when  siich  proceedings  in- 
creased the  hazard,  held  contrary  to  a  prior  de- 
cision of  the  Supreme  Court.— State  ex  rel. 
American  Fire  Ins.  Go.  v.  Ellison,  190  S.  W. 
879. 

-«=»  116(2)  (Tex.Or.App.)  After  adjournment  of 
the  county  court,  the  county  clerk  had  no  au- 
thority without  permission  to  add  to  or  talce 
from  the  minutes  approved  by  the  court. — 
Whitcomb  V.  State,  190  S.  W.  484. 

VX.   OOITRTS   OF  APPZXIATE  JTTBIS' 

DICTION. 
(A)  Gronnda  o<  Jnrladlctton  In  Ctenernl. 
48=s>203  (Mo.)  Under  Const,  art  6,  II  2,  3,  held, 
that  Rev.  St.  1909,  |§  10409,  10412,  10413,  so 
far  as  giving  the  Supreme  Court  or  a  ]udge 
thereof  original  jurisdiction  to  issue  warrant 
for  delivery  of  records,  are  unconstitutional  and 
void.— In  re  I>etcher,  190  S.  W.  19. 
«s>207(l)  (Mo.)  Under  Const  art  6,  i  8,  giv- 
ing the  Supreme  Court  power  to  issue  writsof 
quo  warranto,  etc.,  and  to  hear  and  determine 
the  same.  It  has  jurisdiction  of  a  garnishment 
proceeding  incidental  to  enforcement  of  _  judg- 
ment for  fine  in  quo  warranto  proceedings.— 
State,  on  Inf.  of  Attorney  General,  v.  Arkanaaa 
Lumber  Co.,  190  S.  W.  fe4. 

(B)   Conrla  of  Pnrllenlnr  Statea. 

^=»23 1  (1)  (Mo.)  In  cases  in  which  the  Supreme 
Court  has  no  original  appellate  jurisdiction,  its 
review  is  limited  to  the  question  whether  the 
Court  of  Appeals  decided  contrary  to  the  last 
previous  rulings  of  the  Supreme  Court— State 
■ex  rel.  Miles  v.  Ellison,  190  S.  W.  274. 

The  Courts  of  Appeal,  when  acting  within 
their  jurisdiction,  and  not  In  violation  of  the 
Supreme  Court  decisions,  are  courts  of  last 
resort,  and  their  Judgments  cannot  be  inter- 
fered with  by  the  Supreme  Court  even  if  er- 
roneous.— Id. 

«=>23l(4)  (Mo.)  A  decision  of  the  Court  of  Ap- 
peals that  a  local  option  election  conducted  m 
total  disregard  of  Rev.  St.  1909,  SS  5397,  5898, 
6919,  made  applicable  to  such  election  by  sec- 
tions 72;S'.),  9145,  is  void,  held  not  contrary  to 
prior  Supreme  Court  decisions  that  mere  ir- 


regularities do  not  make  the  dectloo  void.— 
State  ex  reL  Miles  v.  Ellison,  190  S.  W.  274. 
A  decision  of  the  Court  of  Appeals  that  the 
contestant  of  a  local  option  law  could  not  di9> 
miss  the  contest  after  other  contests  were  bar- 
red held  not  contrary  to  previous  dedaiona  <rf 
the  Supreme  Court— Id. 

<S=323I(19)  (Mo.)  The  Supreme  Court  will  not 
assume  jurisdiction  of  an  appeal  in  which  the 
only  constitutional  question  involved  had  been 
decided  adversely  to  appellant  before  he  took  his 
appeal.— State  ▼.  WUd,  190  S.  W.  273. 

9=923 1  (19)  (Mo.)  Jurisdiction  cannot  be  confer- 
red upon  the  Supreme  Court  b^  the  introduction 
into  the  proceeaings  and  saving  in  the  record 
of  a  constitutional  quastion,  when  the  same  baa 
been  determined  in  a  similar  case. — State  T. 
Evertr.  190  8.  W.  287. 

<8»23l(25)  (Mo.App.)  The  title  to  the  land  being 
the  issue  in  suit  to  enjoin  its  nse,  jurisdiction 
of  the  appeal  is  under  Const  art.  6,  |  12,  in  the 
Supreme  Court,  as  a  case  •involving  titlS  to  real 
estate.- Bryant  v.  West,  190  S.  W.  95. 

<$=>23l(89)  (Mo.App.)  A  suit  to  enjoin  the  open- 
ing of  a  road  through  plaintiff's  land  because 
the  required  legal  notice  was  not  given  involves 
the  title  to  real  estate  so  as  to  give  the  Supreme 
Court  jurisdiction  over  an  appeal  therein. — Hip- 
key  V.  Gresham,  190  S.  W.  354. 

9=323 1  (50)  (Mo.App.)  In  suit  to  determine  own- 
ersiiip  of  royalty  or  contract  rental  for  mines 
amount  involved  heid  beyond  the  jurisdiction 
of  the  St.  Louis  (3ourt  of  Appeals,  so  that  such 
court  could  only  transfer  the  case  to  the  Sn- 
preme  Court— Matlack  v.  Kline,  190  S.  W.  408. 

€=3246  (Tenn.)  Where  as  appeal  was  grant- 
ed to  Court  of  Civil  Appeals  but  appeal  bond 
indicated  appeal  to  Supreme  Court  and  tnin- 
Rcript  was  filed  in  Supreme  Court,  action  of 
Supreme  Court  in  transferring  case  to  Court  of 
Civil  Appeals  held  correct— Delap  v.  National 
Bank  of  La  Follette,  190  S.  W.  456. 

In  a  suit  to  restrain  sale  of  complainant's 
property  under  an  order  of  condemnation, 
where  a  decree  dismissing  bill  rendered  judg- 
ment against  principal  and  sureties  on  Injunc- 
tion bond,  held  that  Supreme  Court  did  not,  be- 
cause incidental  judgment  exceeded  $1,000,  have 
jurisdiction  of  a  general  appeal. — Id. 

VH.  UNITED   STATES  OOUBTS. 

(F)  State  Iiavra  oa  Rnlea  of  Deelaloa. 

<8=365  (Tex.Civ.App.)  The  holdings  of  state 
courts  that  injuries  received  before  voyage  be- 
gan do  not  fall  under  the  term  "transportation** 
or  the  contract  of  shipment  are  not  controlling 
in  case  of  an  interstate  shipment,  in  view  of 
provision  including  such  injuries  in  term  "trans- 
portation" in  Interstate  Commerce  Act  I  1- — 
Chicago,  R.  I.  &  G.  Ky.  Co.  v.  Whaley.  190  S. 
W.  833. 

Vm.   OONOUBRENT  AND  CONFUCT« 

IHO   JTDBISDIOTION.   AND 

COMITY. 

(A)  Coarta  of  Same  State,  and  Tranater  of 
Canaea. 

€=3474  (Mo.App.)  Where  husband  and  wife  re- 
siding in  different  counties  each  started  suit  for 
divorce  on  same  day,  Euid  wife's  petition  was 
first  filed  and  summons  issued,  but  husban.l's 
summons  was  first  served,  court  in  which  wife's 
suit  was  filed  acquired  exclusive  jurisdiction  un- 
der Rev.  St.  1909,  i  1750,  as  to  commencemi'nt 
of  suits.— State  ex  rel.  Taubman  v.  Davis,  ISO 
S.  W.  964. 

As  between  immediate  parties  in  proceeding  in 
rem,  jurisdiction  attaches  when  suit  is  filed  and 
process  issued,  which  jurisdiction  cannot  be  de- 
feated by  bringing  suit  in  another  court — Id. 

9:9480(1)  (Mo.App.)  Where  one  court  has  ac- 
quired jurisdiction  over  res  in  action  in  rem, 
another  court  will  be  prevented  from  interfering 
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hs  piMhibition.— State  ex  ml.  Teabman  t.  Daria, 
190  S.  W.  964. 

«=:487(1)  (Tenn.)  A  case  appealed  to  Court  of 
Civil  Appeals  may  only  be  brought  to  Supreme 
CJourt  by  order  of  Court  of  Civil  Appeals  trans- 
ferrine  case,  or  on  petition  for  writ  of  cer- 
tiorari filed  after  Court  of  Civil  Appeals  has 
acted  upon  merits  and  entered  judgment. — Uelan 
V.  National  Bank  of  La  FoUette,  190  S.  W.  4&tt. 

(■)  State   Oovrta    »ad    Vmlted   Btat*a 
Co«r«a. 

«s»489(9)  (Mo.App.)  Where  a  shipment  of 
coal  by  rail  was  interstate,  any  complaint  based 
on  the  illegality  or  impropriety  of  the  published 
rate  was  not  within  jurisdiction  of  state  court. 
— Sunderland  Bros.  Co.  v.  Baltimore  &  O.  S. 
W.  R.  Co.,  190  S.  W.  650. 

Cause  of  action  of  shipper  of  coal  to  recover 
6  cents  excessive  cbarxe  per  ton  exacted  over 
c<>ntract  obligation  of  railroad  to  carry  for 
35  cents  a  ton  was  within  jurisdiction  of  state 
courts,  though  charge  was  on  interstate  ship- 
ments.—Id. 

«s>493(l)  (Mo.)  When  either  a  state  or  fed- 
eral court  takes  into  its  jurisdiction  a  spedfic 
'thing,  that  res  is  withdrawn  from  the  judicial 

gower  of   the   other.— State   ex  reL   Kern  v. 
tone,  190  S.  W.  60L 

COVENANTS. 

I.   BEQUISITE8   AITD   VAI<IX>ITT. 
<A)  Bxpv«aa  Oovenmnta. 

«=>l  (Tex.Clv.App.)  The  sale  of  lots  by  a  town- 
site  company,  with  statement  that  railway 
would  build  its  depot  opposite  the  lots,  held 
not  a  contractual  obligation  in  the  nature  of  a 
covenant  to  erect  the  depot— Ore  City  Ca  v. 
Bogers,  190  S.  W.  226. 

COVERTURE. 

J9ee  Hnsband  and  Wiie. 

CREDIBJLITY. 

See  Evidence,  <8=>588 ;   Witnesses,  «=933(>-114. 

CREDITORS. 

See  Fraudulent  Conveyances. 

CRIMINAL  UW. 

See  Animals,  «=»36 ;  Assault  and  Battery,  «s» 
83 ;  Bail ;  Conspiracjr ;  Costs,  €=9284 ;  Dep- 
ositions, <3=»49;  Disorderly  House;  Dis- 
trict and  Prosecuting  Attorneys;  Escape; 
False  Pretenses;  Gaming;  Homicide,  ^=> 
163 ;  Indictment  and  Information ;  Infants, 
^=368;  Injunction,  4=3103;  Insane  Per- 
sons, €=983,  86 ;  Intoxicating  Liquors,  4s> 
189-239;  Larceny;  Libel  and  Slander,  <=» 
7,  152;  Master  and  Servant,  «=9l8;  Mu- 
nicipal Corporations,  4=»644;  Pardon;  Pros- 
titution; Rape;  Seduction;  Statutes,  $=» 
113,  118;   Weapons;   Witnesses. 

I.  VATfJKB  AMD  ELIOCEIITS  Or 

ORIMI!  AKD  DEFENSES 

IN  OENEBAX^ 

-^=»27  (Mo.)  The  act  of  two  persons  betting  pri- 
vately_  with  each  other  on  the  result  of  a  horse 
race  is  gambling,  nnd  punishable  as  a  misde- 
meanor, but  not  as  a  felony.— Fleming  v.  Weng- 
ler,  190  S.  W.  875. 

n.   OAVACITT  TO  COMMIT  AND  RE. 
SPONSIBIXJTT   FOB  OBIMB. 

^=353  (Mo.)  Drunkenness  alone  in  any  degree 
constitutes  no  defense  to  criminal  charge. — State 
V.    Bobbst,   190   S.    W.   257. 


VX.  UMXTATION  OF  PBOSXOVTIiQirS. 

^=»I50  (Mo.)  Three-year  statute  of  limitations 
as  to  offense  of  seduction  runs  from  date  of  first 
intercourse,  and  subsequent  acts  cannot  be  relied 
upon  to  avoid  bar  of  the  statute,  unless  the 
woman  has  after  the  first  act  duly  reformed  ao 
as  to  come  again  within  the  protection  of  the 
law^— State  v.  Stoker,  190  S.  W.  294. 

VIX.  FORMER  JEOPARDY. 

«=»200(7)  (Tex.Cr.App.)  In  view  of  Pen.  Code 
1911,  arts.  1317,  1318,  demurrer  to  plea  of  for- 
mer jeopardy  by  defendant  charged  with  as- 
sault with  intent  to  rape,  alleging  a  former  in- 
dictment for  burglary  with  intent  to  rape  a 
named  woman  in  the  said  house  at  the  time  and 
an  acquittal,  heldpropeily  8a8tained.-^enning8 
V.  State,  190  S.  W.  733. 

Vm.  PREIiIMINABT  OOMPUUNT,  AF. 
FIDAVIT.  WARRANT.  EXAMI< 
NATION,  COMMITMENT,  AND 
SUMMART  TRIAIi. 

«=»260(13)  (Mo.App.)  Under  Rev.  St.  1909,  f 
9343,  providmg  that  certain  cases  appealed  to 
the  circuit  from  police  court  should  proceed  as 
misdemeanor  cases,  the  practice  after  appeal  is 
that  of  a  criminal  proceeding.— City  of  tireen- 
fleld  T.  Fanner,  190  S.  W.  406. 

X.  EVIDENCE. 

IB)  Faets  In  laaae  mad  Relevaat  to  laaaea, 
aad  Res  Oesta. 

(e=339l(3)  (Tex.Cr.App.)  Flight  or  attempted 
flight  may  be  shown  as  a  criminating  drctmi- 
stance.— Porter  v.  State,  190  S.  W.  159. 
€=>33l(3)  (Tex.Cr.App.)  In  a  prosecution  for 
crime,  the  state  may  prove  the  flight  or  at- 
tempted flight  by  defendant— Kelley  v.  State, 
180  S.  W.  173. 

<Ss935l(4)  (Tex.Cr.App.)  It  is  always  proper  to 
show  that  when  accused  is  arrested  or  sought 
to  be  arrested  for  an  offense,  he  resists  it- 
Porter  V.  State,  190  S.  W.  158. 
<=>3SI(4)  (Tex.Cr-App.)  In  a  prosecution  for 
crime,  the  state  may  prove  resistance  to  arrest 
by  defendant— Kelley  v.  State,  190  S.  W.  173. 

In  a  prosecution  for  robbery,  evidence  ktid 
to  show  that  the  ofiicers  whom  defendant  resist- 
ed had  a  right  to  arrest  him  without  warrant 
and  attempted  to  do  so  in  a  proper  manner. — Id. 
<8=»35l(10)  (Tex.Or.App.)  A  threat  by  accused 
to  whip  two  men  whom  he  knew  were  important 
witnesses  against  him  was  admissible  as  a 
circumstance  tending  to  show  that  he  was  try- 
ing to  prevent  them  from  testifying. — Deisher 
V.  State,  190  8.  W.  729. 

In  prosecution  for  rape,  where  it  appeared 
that  prosecutrix  had  at  first  denied  the  act, 
and  that  accused  attempted  to  persuade  her  and 
her  parents  not  to  testify  against  him,  evi- 
dence of  a  request  by  him  to  her  sister  to  talk  to 
prosecutrix  was  admissible. — Id. 
^=>36l(l)  (Mo.)  Accused  could  either  deny  or 
admit  and  explain   a   statement  which  it  was 

E roved  be  had  made,  that  his  drunkenness  was 
is  reason  for  killing  deceased. — State  v.  Dixon, 
190  S.  W.  290. 

<S=>36I(1)  (Tex.Cr.App.)  In  a  prosecution  for 
unlawful  sale  of  intoxicating  liquors  in  prohibi- 
tion territory,  it  was  proper  for  the  court  to 
permit  the  state's  witness  to  explain  why  he 
had  transported  whisky,  since  a  witness  may  al- 
ways explain  his  action  from  his  standpoint 
when  attacked.— Dupree  v.  State,  190  S.  W.  181. 
€=>363  (Tex.Cr.App.)  In  prosecution  for  as- 
sault with  intent  to  rape,  testimony  of  those  to 
whom  complaint  was  made  soon  after  offense 
as  to  condition  of  Rssanlted  party's  clothes,  per- 
son, etc.,  held  res  gestte,  and  admissible.---Jen- 
nings  V.  State,  190  S.  W.  733. 
<S=>364(2)  (Tex.Cr.App.)  In  trial  for  aggravated 
assault  upon  a  constable  endeavoring  to  arrest 
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accused,  evidence  of  the  whole  transactiMi  held 
admissible  as  part  of  the  res  gestse. — Porter  t. 
State,  190  S.  W.  159. 

«=»364(5)  (Tez.Gr.App.)  In  prosecution  of 
schoolboy  for  shooting  his  teacher,  testimony 
as  to  what  defendant  told  witness  immediately 
after  shooting,  when  defendant  was  still  labor- 
ing under  excitement,  held  admissible.— Wilson 
V.  State,  190  S.  W.  155. 

«=a364(6)  (Tex.Cr.App.)  In  murder  trial,  ac- 
cused's version  of  the  killing,  given  in  conver- 
sation not  over  12  or  20  minutes  thereafter, 
after  going  700  or  800  yards  from  the  scene, 
was  admissible  as  part  of  the  res  geste.— Gilles- 
pie V.  State,  190  S.  W.  146. 
«=9366(lj  (Tex.Cr.App.)  Where  victim  of  rape 
does  not  herself  testify,  testimony  of  res  gestse 
statements  by_  her  are  not  inadmissible  as  being 
secondary  or  inferior  evidence. — Marion  v.  State, 
190  S.  W.  499. 

«s»368(3)  (Ark.)  Where  a  third  party,  fatally 
wormded  by  accused's  victim,  stated,  after  the 
fight,  that  he  was  dying,  and  then  in  response  to 
a  question  said  deceased  shot  him  before  ac- 
cused fired,  held  his  statement  was  inadmissi- 
ble as  part  of  the  res  gestss.— Holland  v.  State, 
190  S.  W.  104. 

«s9368(3)  (Mo.)  Admission  in  evidence  of  an 
exclamation  by  a  bystander  immediately  follow- 
ing the  striking  of  the  fatal  blow  by  defendant 
and  as  deceased  fell  that,  "There  is  a  dead  man" 
was  proper.— State  v.  Fletcher,  190  S.  W.  317, 
«=»368(3)  (Tex.Cr.App.)  Evidence  that  immedi- 
ately after  deceased  was  cut,  his  brother  entered 
the  house  and  aasaulted  other  occupants  and 
"was  drunk  and  seemed  very  mad"  was  a  part 
of  the  res  gestie,  showing  the  situation,  and 
should  have  been  admitted.— Cart  v.  State,  190 
S.  W.  727. 

(C)  Otber  01I«as«s>  and  CItaracter  of  Ae- 

cnsed. 

«=5>372(6)  (Tex.Cr.App.)  In  a  trial  for  horse 
theft,  where  defendant  a  defense  was  purchase  of 
animals  stolen,  evidence  of  a  similar  transaction 
a  short  time  prior  held  admissible  on  that  is- 
sue.—Lusport  V.  State,  190  S.  W.  151. 

(D)  MaterlalitT  and  Competeney  ia   Gea- 

eral. 

^=9390  (Ky.)  It  is  permissible  for  defendant  to 
state,  if  that  be  his  defense,  that  his  killing  of 
deceased  was  in  defense  of  his  person,  or  to  pro- 
tect his  person  or  life. — Cavanaugh  v.  Common- 
wealth, 190  S.  W.  123. 

4s»390  (Mo.)  The  court  erred  in  sustaining  the 
state's  <H>jection  to  the  question  to  defendant 
on  the  witness  stand  whether  he  intended  to  kill 
deceased  when  he  struck  him. — State  v.  Fletcher, 
190  S.  W.  317. 

«s>393(l)  (Ark.)  The  provision  of  Const,  art  2, 
i  8,  that  a  person  shall  not  be  compelled  to  be  a 
witness  against  himself  is  not  violated  by  allow- 
ing foreman  of  grand  jury  to  impeach  defend- 
ant's testimony  by  stating  the  latter'a  incrimi- 
nating testimony  before  the  grand  jury.— Pin- 
kerton  v.  State,  190  S.  W.  110. 
«=393(3)  (Tex.Cr.App.)  In  a  prosecution  for 
larceny  of  cotton,  evidence  that  the  county  attor- 
ney took  defendant's  shoes  and  fitted  them  in 
tracks  about  where  the  cotton  was  found  is 
admissible.— Lunsford  v.  State,  190  S.  W.  157. 

(K)  Best   and    Seeondnry    and    Demonstra> 
tlve  B-vtdence. 

«=>404(4)  (Tex.Cr.App.)  In  a  murder  trial,  un- 
less there  ia  an  issue  as  to  the  position  of  the 
parties,  or  character  of  the  wound,  on  which 
examination  of  the  bloody  clothing  of  the  victim 
might  be  enlightening,  snch  clothing  is  inadmis- 
sible.—Gillespie  V.  State,  190  S.  W.  146. 

(F)  AdmiasionSf  Deolarattons,  and    Hear- 
say. 

4=»408  (Ky.)  In  prosecution  for  chicken  steal- 
ing, note  executed  by  defendant  in  payment  for 


fowls   held  competent  agfdnst  him.— IHiaon  r. 
Commonwealth,  190  8.  W.  1095. 
«=»4I3(1)  (Tex.Cr.App.)  Self-serving     dedata- 
'    by  defendant  two  hour 
th  deceased  were  prop 
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from  evidence.— Becker  v.  State,  190  S.  W.  185. 
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®=»4I7(1)  (Mo.)  Under  Kev.  St.  1909,  f  5242, 
while  the  wife's  testimony  as  to  facts  surround- 
ing an  alleged  larceny  would  have  been  admissi- 
ble with  his  consent,  yet  testimony  of  her  extra- 
judicial confession  of  such  facts  was  incompe- 
tent.—State  V.  Pace,  190  S.  W.  15. 
€=9417(2)  (Tex.Cr.Ajjip.)  It  was  error  to  permit 
the  county  attorney  to  testify  that  he  heard  the 
testimony  on  an  inquiring  investigation,  of  an- 
other witness,  and  to  state  what  such  witness 
then  testified,  where  it  subsequently  was  made 
to  appear  that  accused  was  not  then  present.— 
Lunsford  v.  State,  190  S.  W.  157. 
<3=>4I9, 420(1)  (Mo.)  Evidence  of  statements 
heard  by  the  witness  outside  of  court  is  hear- 
say ana  generally  inadmissible  unless  within 
the  well-defined  exceptions.— State  v.  Loeb,  190 
S.  W.  299. 

€=>4I9,  420(5)  (Mo.)  Testimony  of  the  wife's 
extrajudicial  confession  is,  in  prosecution  of  the 
husband  for  larceny,  incompetent  as  hearsay. — 
State  ▼.  Pace,  190  S.  W.  15. 
«=>4I9,  420(10)  (Tex.Cr.App.>  While  evidence 
of  other  extraneous  crimes,  if  a  part  of  the  res 
gestffi,  or  tending  to  connect  defendant  with  tlie 
offense  for  which  he  is  on  trial,  is  admissible, 
yet  testimony  that  another  person  identified 
certain  cotton  stolen  as  his  is  hearsay  and  not 
admissible  in  a  prosecution  for  stealing  other 
cotton.— Lunsford  v.  State.  190  S.  VTViT. 
«=94I0,  420(11)  (Tex.Cr.App.)  In  a  prosecndon 
for  violating  Pen.  Code  1911,  art.  500,  relating 
to  keeping  disorderly  houses,  held,  that  a  wit- 
ness' testimony  as  to  what  others  told  him 
should  have  been  excluded  as  hearsay. — Speers 
V.  State,  190  S.  W.  164. 

(O)  Acts  aad  DeclaraMoas  of  Ooasplratara 
and  Co^etendaata. 

«s>422(9)  (Mo.), In  a  prosecution  against  two 
defendants,  admissions  by  one  of  them  are  ad- 
missible against  him,  but  not  against  the  other 
defendant  unless  there  was  proof  of  a  con- 
spiracy.—State  V.  Loeb,  190  S.  W.  299. 

«=>423(2)  (Tex.  Cr.  App.)  The  declarationa  or 
statementa  oy  conspirators,  even  if  made  before 
a  conspirator  entered  ipto  the  conspiracy,  are 
admissible  against  him,  even  though  what  was 
said  or  done  by  any  of  the  others  was  done  in 
his  absence.— Sapp  v.  State,  190  S.  W.  489. 

Declarations  of  a  coconspirator  are  admissible 
against  all  the  parties  to  the  conspiracy  wheth- 
er they  heard  it  or  had  it  communicated  to  them 
or  not. — Id. 

€=3427(2)  (Mo.)  In  a  prosecution  against  two 
defendanta,  admissions  by  one  of  them  are  ad- 
missible against  him,  but  not  against  the  other 
defendant  unless  there  was  proof  of  a  conspir- 
acy.—State  V.  Loeb,  190  S.  W.  299. 
€=s>427(4)  (Mo.)  A  conspiracy  between  two  de- 
fendanta to  commit  the  crime  with  which  they 
are  charged,  so  as  to  render  the  statements  of 
one  admissible  against  the  other,  may  be  shown 
by  circumstances,  but  cannot  be  established  by 
the  testimony  or  statementa  of  one  defendant 
alone.— State  v.  Loeb,  190  S.  W.  299. 

(D  Opinion  Bvldenoe. 

<e3>448(3)  (Tez.Cr.App.)  In  trial  for  aggravated 
assault,  it  was  proper  for  the  state  to  cdidt  from 
accused's  witness  on  cross-examination  that  it 
looked  to  him  as  if  when  accused  was  running 
with  a  gun  toward  the  assaulted  party,  he  was 
getting  ready  to  shoot.— Porter  v.  State,  190  S, 
W.  159. 

€=>450  (Tex.Cr.App.)  In  prosecution  for  mur 
der,  testimony  of  witness  that  there  was  not  any 
doubt  but  that  defendanta  were  goUtr,  was  a 
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coDcltuion  or  opinion,  and  Inadmissible. — Sapp 
V.  State,  190  8.  W.  489. 

^s45l(3)  (Tex.Cr.App.)  A  witness  may  testify, 
in  a  prosecation  for  murder,  that  another  was 
mad  from  his  tone  of  voice.— Ray  v.  State,  190 
S.  W.  nil. 

(K)  OonfeMtona. 

9s»5l7(6)  (Tex.Cr.App.)  A  confession  or  admis- 
sion of  irnilt  was  admissible  If  it  was  a  pt'rsoaal 
statement  to  the  county  attorney.— Lunsford  v. 
State,  190  S.  W.  167. 

«=s>5l8(4)  (Tex.Cr.App.)  A  confession  or  ad- 
mission of  guilt  is  admissible  if  the  accnsed  was 
properly  warned  by  the  officer  taking  it.— Luns- 
ford V.  State,  190  S.  W.  167. 

(M)  'VTelarlit  nnd  SufltetencT. 

«=>564(1)  (Mo.)  Evidence  held  safficient  to 
show  that  the  larceny  of  rings  from  a  railway 
coach  was  committed  in  the  county  of  prosecu- 
tion.—State  V.  Pace,  190  S.  W.  15. 

ZI.  TIME    or    TBIAX.    AMD    OONTIlf. 

VANCE. 

«=>S76(9)  (Mo.)  Rev.  St.  1909,  g  6426,  does  not 
entitle  accused  to  be  discharged,  where  he  was 
tried  during  the  second  term  after  the  end  of 
the  term  at  which  the  information  was  filed. — 
SUte  T.  Taylor,  190  S.  W.  330. 
*=9594(1)  (Tex.Cr.App.)  Though  conduct  of 
witness  in  criminal  case  in  willfully  absenting 
himself  is  censurable,  defendant  cannot  be  held 
responsible  to  justify  denial  of  motion  for  con- 
tinuance on  ground  of  absence  of  witness.— 
Wilson  V.  State,  190  S.  W.  155. 
«s»595(l)  (Tez.Cr.App.)  Court  held  to  have  er- 
roneously denied  contlnnance  to  defendant  charg- 
ed with  murder  for  absence  of  witness  who 
would  have  testified  that  he  knew  a  person  was 
dead  to  whom  deceased  had  stated  that  he  in- 
tended to  beat  defendant  up.— Wilson  v.  State, 
190  S.  W.  155. 

«=3598(2)  (Tex.Cr.App.)  Where  accused  made 
only  one  attempt  to  subpoena  a  witness  residing 
In  an  adjoining  county,  although  the  witness 
was  home  part  of  the  time  during  the  trial,  it 
was  proper  to  refuse  continuance. — Porter  y. 
State,  190  S.  W.  159. 

^=9598(3)  (Tex.Cr.App.)  Where  accused  sent 
interrogatories  to  a  notary  public  in  another 
state  who  was  not  authorized  to  take  deposi- 
tions, it  was  proper  to  refuse  continuance  be- 
cause of  his  lack  of  diligence.— Porter  t.  State, 
190  S.  W.  159. 

«=>S98(6)  (Tez.Cr.App.)  Motion  for  continu- 
ance showing  that  accused  waited  until  day  be- 
fore trial  to  have  process  issued  to  an  absent 
witness,  held  not  to  show  that  accused  exercised 
diligence.— Wyatt  v.  State,  190  S.  W.  153. 

Xn.  TBIAX. 

(B)  Coarse  »nd  Condnet  of  Trial  In  Oen- 
eral. 

«=>636(3)  (Mo.)  That  accused  was  not  present 
when  his  case  was  set  for  trial  did  not  require  a 
reversal  in  the  absence  of  a  request  to  be  pres- 
ent—State V.  Bobbst,  190  S.  W.  257. 
^=»655(1)  (Mo.)  The  remarks  and  conduct  of 
the  trial  judge,  manifesting  his  desire  to  expedi- 
tiously hear  the  case,  without  denying  defend- 
ant any  right  to  which  he  was  legally  entitled, 
were  not  erroneous.— State  v.  Fletcher,  190  8. 
W.  317. 

(C)  Reeeptloa  of  Bvldeaee. 

«s>66t  (Tex.Cr.App.)  It  Is  not  error  to  exclude 
testimony  of  witnesses  to  prove  defendant's  good 
reputation,  wbere  the  state  admitted  that  he 
bore  such  reputation  prior  to  his  difficulty  with 
deceased.— Becker  v.  State,  190  S.  W.  185. 
®=>663  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art.  5(X),  relative  to  keeping 
of  disorderly  bouses,  held  error  to  admit  in  evi- 


dence record  of  •  deed,  where  a  certified  copy 
had  not  been  filed  and  notice  given  as  required 
Iw  Rev.  St  art  3700.— Speers  v.  State,  190  S. 
W.  164. 

«=>665(1)  (Tex.Cr.App.)  In  trial  for  rape  of 
accused's  daughter,  it  was  profler  for  the  court 
to  place  all  his  children  in  custody  of  an  officer, 
and  allow  no  communication  with  them,  nor 
comment  to  the  jury  by  accused's  counsel  on 
such  action;  it  all  occurring  out  of  the  pres- 
ence of  the  jury.— Marion  v.  State,  190  S.  W. 
499. 

«s>666(3)  (Mo.)  It  is  not  error  for  the  state 
to  fail  to  call  a  witness,  even  though  in  at- 
tendance in  obedience  to  subpcena,  and  although 
accused  expected  the  witness  to  perjure  him- 
self and  then  to  impeach  him. — State  t.  Dixon, 
190  S.  W.  280. 

«=3«73(2)  (Tex.Cr.App.)  It  is  neither  neces- 
sary nor  proper  to  limit  the  evidence  which 
goes  to  prove  motive. — Sapp  v.  State,  190  S.  W. 
480. 

^=>673(8)  (Ark.)  When  evidence  of  testimony  of 
accused  before  grand  jury  is  admitted  to  im- 
peach his  testimony  the  court  should  instruct 
jury  not  to  consider  statements  before  grand 
jory  as  substantive  proof  of  guilt— Pinserton  v. 
State,  190  S.  W.  110. 

«3>678(1)  (Tex.CrA.pp.)  Where  in  a  prosecu- 
tion for  slander,  evidence  of  alleged  slanderous 
statements  on  several  occasions  is  introduced, 
it  is  error  to  refuse  to  compel  the  state  to 
elect  upon  which  .occasion  it  will  rely.— Owens 
V.  State,  190  S.  W.  487. 

(D)   Objoottoas    to    B-videaee,    Motloas    to 
Strike  Ont,   and   Bxoeptlona. 

4=»693  (Mo.)  Where  defendant's  counsel  de- 
sired that  incidental  items  of  evidence  be  elimi- 
nated which  came  out  while  state  was  linking 
together  its  chain  of.incrimiDating  circumstanc- 
es, he  should  have  made  objection  at  that  time. 
—State  V.  Smith,  190  S.  W.  288. 
^=»69Syj,  [New,  vol.  17  Key-No.  Series] 

(Mo.)  Exception  to  failure  to  rule  on  an 
objection  not  such  as  to  make  a  ruling  neces- 
sary is  unavailing.— State  v.  Sweareugin,  190 
8.  W.  268. 

«=s>696(3)  (Tez.CrApp.)  It  was  error  to  refuse 
to  strike  county  attorney's  testimony  as  to  testi- 
mony of  another  witness  on  an  inquiring  investi- 
gation, where  It  subsequently  was  made  to  ap- 
pear that  accused  was  not  then  present — Luns- 
ford V.  State,  190  S.  W.  157. 
^=»696(5)  (Mo.)  Wbere  a  witness  answered  a 
question  before'  objection  made,  it  would  have 
been  proper  for  the  state  to  have  requested  that 
the  answer  be  stricken  out— State  v.  Fleetwood, 
190  S.  W.  1. 

(K)   Arsamenta   aad    Condact    of   Coansel. 

^^699  (Ark.)  Trial  courts  have  broad  discre- 
tion in  matter  of  controlling  arguments  of 
counsel.— WUson  v.  State,  190  S.  W.  441. 
«=>700  (Mo.)  The  requirement  of  Rev.  St 
1909,  i  5231,  that  the  prosecuting  attorney 
make  an  opening  statement,  is  mandatory. — 
State  V.  Loeb,  190  S.  W.  299. 
<£=9700  (TexX;r.AppO  Vernon's  Ann.  Code  Cr. 
Proc.  1916,  art  717,  subdiv.  3,  requiring  the 
prosecuting  attorney  to  state  to  the  jury  the 
nature  of  the  accusation  and  the  facts  expected 
to  be  proved,  is  directory,  and  in  the  absence 
of  injury  from  omission  of  such  statement,  there 
was  no  error.— BeU  v.  State,  190  S.  W.  732. 
€=>7I3  (Tex.Cr.App.)  In  trial  for  rape  of  ac- 
cused's daughter,  it  was  proper  for  the  court 
to  place  all  his  children  in  custody  of  an  offi- 
cer, and  allow  no  communication  with  them, 
nor  comment  to  the  jury  bv  accused's  counsel 
on  such  action ;  it  all  occurnng  out  of  the  pres- 
ence of  the  jury.— Marion  v.  State,  190  8.  W. 
499. 
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«s»7l7  (Ef.)  RefuBal  to  exclude  common- 
v^ealth's  attorney's  subBtantially  correct  state- 
ment of  the  law  as  to  voluntary  manslaaghter 
and  his  advising  jury  that  on  the  stated  facts 
they  might  liad  defendant  guilty  of  that  crime, 
was* not  error.— Cavanaugh  v.  C!ommonwealth, 
190  S.  W.  123. 

9=»7I9(1)  (Ark.)  In  prosecution  for  wife 
murder,  remarks  of  state's  counsel  held  war- 
ranted by  evidence.— Wilson  v.  State,  190  S.  W. 
441. 

<8=!>7l9a)  (Tex.Cr.App.)  Both  counsel  for  the 
state  and  the  accused  should  in  their  argument 
discuss  only  the  evidence  adduced  on  the  trial 
and  legitimate  deductions  to  be  drawn  there- 
from.—Cleveland  v.  State,  190  S.  W.  177. 
€=a720(l)  (Ark.)  In  prosecution  for  murder, 
remarks  of  state's  counsel  in  opening  argument 
that  a  witness  was  there  and  nad  testified  for 
the  state,  though  he  had  been  threatened  and 
intimidated  from  so  testifying,  were  improper. — 
Wilson  V.  State,  190  S.  W.  441. 
€=>72l(l)  (Mo.)  It  is  highly  improper  for  a 
special  prosecutor  in  his  closing  argument  to 
refer  to  the  failure  of  accused  to  testify.— State 
V.  Volz,  190  S.  W.  307. 

«=>72M/2(2)  (Tex.Cr.App.)  In  murder  trial, 
'  where  accused  contended  that  another  who  bad 
also  been  indicted  for  the  crime,  and  was  a  wit- 
ness against  him,  was  insane,  and  therefore  an 
incompetent  witness,  comment  by  the  state  on 
the  fact  that  accused  had  called  several  doctors 
and  yet  had  questioned  non»  of  them  on  such 
issue,  wag  legitimate. — Carson  t.  State,  190  S. 
W.  145. 

<S=3722(2)  (Mo.)  In  a  prosecution  for  rape, 
reference  by  the  prosecuting  attorney  in  his  ar- 
gument to  the  appearance  and  demeanor  of  de- 
fendant during  the  trial,  but  not  while  he  was 
on  the  witness  stand,  is  improper.— State  ▼. 
Davis,  100  S.  W.  297. 

€=9726  (Tex.C!r.App.)  The  accused  cannot  com- 
plain that  the  state's  attorney  in  argument  went 
beyond  the  record,  if  the  argument  was  occa- 
sioned, justified,  or  provoked  by  accused's  at- 
torney, as  by  the  introduction  of  illegal  testimo- 
ny.—Dnpree  V.  SUte.  190  S.  W.  181. 
«=3726  (Tex.Cr.App.)  In  trial  for  rape  of  ac- 
cuseid's  young  daughter,  where  accused  s  coun- 
sel commented  on  failure  to  make  the  victim  a 
witness,  the  prosecutor  was  justified  in  stating 
that  the  jury  could  see  why  she  was  not  called 
from  the  fact  that  her  little  brother,  as  witness 
for  the  state,  was  caused  to  change  hia  testi- 
mony by  bis  father's  influence.— Marion  v. 
State,  190  S.  W.  490. 

$=9726  (Tei.Cr.App.)  Argument  of  district  at- 
torney in  response  to,  and  brought  out  bv,  the 
nreumpnt  for  the  defense,  cannot  be  complained 
of.— Deisher  v.  State,  190  S.  W.  729. 
®=>728(6)  (Ark.)  In  prosecution  for  murder, 
improper  remarks  of  state's  counsel  in  opening 
argument  held  not  so  intensely  prejudicial  as 
to  render  it  duty  of  trial  court  on  its  own  mo- 
tion, unrequested  by  defendant,  to  instruct  the 
jury  not  to  consider  them.— Wilson  v.  State, 
190  S.  W.  441. 

(F)   Pr«rlnee   ot  Conrt  and  Jnry  fn   Oem- 
eral, 

«s>747  (Tex.Or.App.)  Under     conflicting     evi- 
dence, credibility  of  the  witnesses  is  a  question 
for  the  jury.- Bell  v.  State,  100  S.  W.  '^2. 
®=3752  (Mo.)  Where  there  was  sufficient  evi- 
dence to  sustain  the  conviction  of  one  of  two 
joint  defendants,  a  general  demurrer  by  both 
defendants  to  the  testimony  was  properly  over- 
ruled.— State  v.  Loeb.  190  S.  W.  299. 
9=3761(9)    (Mo.)  An   instruction   on    insanity, 
held  not  erroneous  because  it  assumed  that  de- 
fendant killed  his  wife  where  such  killing  was 
shown    by    strong    uncontradicted    evidence. — 
State  V.  Bobbst,  190  S.  W.  257. 
4b»76I  (12)  (Mo.)  Instructioa  held  not  errone- 
ous as   assuming   that  state   h«d   established 


beating  and  wounding  of  deceased  by  defendant. 
—State  V.  Fletcher,  190  S.  W.  317. 
<3==>763,  764(6)  (Tex.Cr.App.)  In  a  prosecntion 
under  Pen.  Code  1911,  art.  5()0,  held,  that  an  in- 
struction was  properly  refused  as  on  the  weight 
of  the  testimony.— Speers  v.  State,  190  S.  W. 
164. 

(G)  Ke«eastt7t  R>   ;alsites,  and  SnIBcieaay 
ot  luatrnctlons. 

€=»772(6)  (Tex.Cr.App.)  In  a  prosecntion  for 
violating  Pen.  Code  1911,  art.  500,  held,  that 
requested  instructions  enumerating  facts  alleged 
to  constitute  special  defenses  were  properly  re- 
fused.- Speers  v.  State,  100  S.  W.  184. 

€=9778(5)  (Ark.)  In  prosecution  for  wife 
murder  by  poisoning,  instruction  that,  the  kill- 
ing being  proved,  burden  of  proving  drcum- 
stances  of  mitigation  in  justification  or  excnse 
devolved  on  accused,  held  not  to  shift  tbe  har- 
den to  defendant  to  establish  his  innocence; 
the  burden  of  proof  to  show  guilt  in  the  whole 
case  still  resting  on  the  state. — ^Wilson  ▼.  State. 
190  S.  W.  441. 

<S=»78I(6)  (Mo.)  Refusal  of  an  instmction 
cautioning  the  jury  as  to  the  weight  to  be  (iv- 
en  to  any  proven  extrajudicial  statement  made 
by  accused  held  not  error,  in  view  of  the  evi- 
dence and  undisputed  facts. — State  ▼.  Bobbst, 
190  S.  W.  257. 

9:^783(1)  (Tez.Cr.App.)  In  prosecntion  for 
murder,  charge  that  In  determining  whether  de- 
fendants or  either  of  them  killed  deceased, 
claimed  to  have  been  hired  by  one  defendant 
to  kill  his  wife,  the  jury  should  consider  testi- 
mony as  to  relationship  of  that  defendant  and 
his  wife  after  their  marriage  should  not  be  giv- 
en.—Sapp  V.  State,  190  S.  W.  489. 
«=9792(1)  (Tex.Cr.App.)  In  a  trial  for  horse 
theft,  where  no  one  saw  who  took  the  stock,  and 
defendant  offers  no  explanation,  it  was  held 
proper  to  charge  law  of  principals. — Losport  v. 
State,  190  S.  W.  151. 

<S=792(2)  (Tex.Cr.App.)  Where  the  state's  evi- 
dence tended  to  show  that  one  defendant  held 
the  deceased  while  the  other  defendant  shot 
him,  it  is  proper  to  charge  the  law  of  principala 
aa  to  the  first  defendant.— Bell  v.  State,  190  S. 
W.  732. 

<S=>792(3)  (Tex.Cr.Api).)  In  an  instruction 
defining  who  are  principals,  the  court  should 
only  quote  that  part  of  tbe  statute  relating  to 
principals,  omitting  the  part  not  applicable  to 
principals.— Sapp  T.  State,  190  a  W.  489. 
€=9800(7)  (Mo.)  Instructions  that  drunken- 
ness is  no  defense  held  not  erroneous  for  failure 
to  further  define  the  term  "drunkenness."— 
State  V.  Bobbst,  190  &  W.  257. 
®=>809  (Mo.)  In  a  prosecution  for  carnally 
knowing  a  chaste  girl  between  14  and  18  years 
old,  an  instruction  held  not  objectionable  as  mis- 
leading the  jury  into  thinking  that  the  consent 
could  not  be  considered  by  them  in  determining 
other  issues.— State  v.  Vols,  190  S.  W.  807. 

In  a  prosecution  for  carnally  knowing  a 
chaste  girl,  a  requested  instruction  that  there 
was  no  presumption  of  prosecutrix's  chastity, 
held  properly  refused  as  misleading. — Id. 
€=s8ll(2)  (Mo.)  In  prosecution  for  keeping  a 
bawdyhouse,  an  instruction  that  the  general 
bad  reputation  of  inmates  of  the  house  for 
chastity  might  be  considered  was  error,  as 
singling  out  evidence.— State  v.  Malloch,  190  S. 
W.  260. 

<S=>8I4(1)  (Ark.)  Upon  trial  of  indictment  for 
murder,  the  instructions  given  the  jury  ought 
to  be  responsive  to  the  evidence. — Diggs  v. 
State,  190  S.  W.  448. 

®=>8I4(1)  (Mo.)  An  instruction  ia  a  prosecu- 
tion for  carnally  knowing  a  chaste  girl  held  not 
erroneous  as  permitting  the  jury  to  convict  de- 
fendant for  a  second  act  of  intercourse  with 
prosecutrix  when  she  was  no  longer  chaste.— 
State  ▼.  Vols,  190  a  W.  307. 
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<e=>8l4(3)  (Tex.Gr.App.)  Requested  cbarges, 
that  defendant's  resistance  to  unlawful  arrest 
sboold  not  be  considered  as  evidence  of  his  guilt 
in  robbery,  heid  properly  refused  under  the  evi- 
dence showing  the  arrest  to  have  been  lawful. 
— Kelley  v.  State,  190  S.  W.  173. 
«=38i4(10)  (Tex.Gr.App.)  Refusal  to  submit 
to  the  jury  accused's  InEanit;  from  use  of 
drugs  was  proper;  there  being  no  evidence 
thereof.— Marion  t.  State,  190  8.  W.  499. 
«=»8I4(17)  (Mo.)  Where  the  testimony  for  the 
prosecution  is  ciueily  circumstantial,  the  court 
should  instruct  upon  the  nature  of  circumstan- 
tial evidence  and  the  law  regulating  it.— State 
V.  Smith.  100  S.  W.  288. 
«=38I4(1T)  (Mo.)  It  was  not  error  to  refuse 
a  requested  charge  that  the  unchastity  of  pros- 
ecutrix could  be  proved  by  circumstantial  evi- 
dence, where  there  was  no  circumstantial  evi- 
dence to  that  effect.— State  v.  Vote,  IflO  S.  W. 
307. 

«s»8l4(17)  (Tex.Gr.App.)  Requested  instruc- 
titon  on  circumstantial  evidence  was  properly 
refused,  aithougii  victim  did  not  herself  testi- 
fy, where  there  was  res  gestse  testimony  of 
condition  and  complaint  of  the  victim;  this  be- 
ing positive  testimony.— Marion  v.  State,  190 
S.  W.  499. 

«=>822(1)  (Tex.Gr.App.)  When  any  part  of  the 
^arge  is  attacked,  the  whole  charge  must  be 
look^  to,  and  if  no  injury  is  shown  thereby 
there  is  no  error.— Bell  v.  State,  190  S.  W.  732. 
^=3823(2)  (Ark.)  In  prosecution  for  homicide 
by  poisoning,  such  as  to  constitute  only  murder 
in  the  first  degree,  abstract  instruction  that,  the 
killing  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation  justifying  or  excusing 
the  homicide  devolves  on  accused,  held  not  as- 
sumption of  fact  in  view  of  another  instruction. 
—Wilson  V.  State,  190  S.  W.  441. 
«=»823(2)  (Mo.)  Instruction  hcld_  not  errone- 
ous because  assuming  that  club  with  which  de- 
fendant struck  and  killed  deceased  was  a  dead- 
ly weapon,  in  view  of  another  instruction. — 
State  V.  Fletcher,  190  S.  W.  317. 
®=9823(9)  (Mo.)  In  a  prosecution  for  carnally 
knowing  a  chaste  girl,  the  refusal  of  a  request- 
ed instruction  that  there  was  no  presumption 
of  prosecutrix's  chastity,  AeW  not  error  in  view 
of  the  instructions  given.— SJtate  v.  Vote,  190 
S.  W.  807. 

(H)  Reaveats    for    Instraetlon*. 

®=>824(4)  (Mo.)  Defendant,  who  requested 
no  additional  instructions,  could  not  complain 
that  no  instruction  was  given,  calling  jury's  at- 
tention to  uncommunicated  threats  by  deceased. 
—State  V.  Fletcher,  190  S.  W.  317. 
^s»829(l)  (Ark.)  Refusal  of  Instructiona  cover- 
ed by  tboae  given  held  not  error. — Holt  v.  State, 
190  S.  W.  101. 

^=>829(1)  (Ark.)  The  refusal  to  give  requested 
instructions  is  not  error,  where  the  substance  of 
the  instructions  is  covered  by  others  given  by 
the  court  of  its  own  motion. — Pinkerton  v. 
State,  100  S.  W.  110. 

€=»829(1)  (Tex.Gr.App.)  The  accused  cannot 
complain  of  refusal  of  a  requested  instruction, 
when  the  court  gave  a  similar  instruction  which 
omitted  only  one  word,  but  did  not  change  the 
effect  of  that  requested. — Lnnsford  v.  State,  190 
S.  W.  157. 

€=»829(4)  (Tex.Cr.App.)  Where  court's  main 
charge,  and  that  specially  requested  by  defend- 
ant, which  was  given,  submitted  every  issue  in 
favor  of  defendant  raised  by  testimony,  court 
properly  refused  others  requested  by  defendant. 
—Waggoner  v.  State,  190  S.  W.  493. 

In  prosecution  for  illegally  selling  intoxi- 
cants, charge  at  defendant's  request  held  to  em- 
brace issue  that,  if  defendant  ordered  whisky, 
and  prosecuting  witness  paid  him  ^  on  or- 


der, defendant  was  not  guilty,  so  that  another 
charge  on  issue  was  properly  refused. — Id. 
<S=»829(5)  (Tex.Gr.App.)  In  prosecution  for  as- 
sault to  murder  an  officer,  requested  charge  on 
defendant's  right  to  resist  held  properly  refused ; 
other  charges  fully  informing  jury  as  to  defend- 
ant's right  to  resist.— Kelley  v.  State,  190  8.  W. 
160. 

<S=>829(5)  (Tex.Or.App.)  Where  the  court  sub- 
mitted self-defense  fully,  but  did  not  limit  the 
defense  by  reference  to  provoking  difficulty,  and 
there  was  no  objection  to  the  charge,  it  was  not 
error  to  refuse  special  charge  that  accused  had 
a  right  to  carry  his  nizor  with  him  to  deceased's 
wagon.— Ray  v.  State,  190  S.  W.  1111. 
€=>829(18)  (Ark.)  Refusal  of  a  requested  in- 
struction on  reasonable  doubt  is  not  reversible . 
error  where  other  portions  of  the  charge  covered 
the  ground.— Holland  v.  State,  190  S.  W.  104. 

(K)  Tcrdlet. 

<3='878(2)  (Mo.)  Where  different  counts  charge 
four  separate  offenses,  not  the  same  offense  in 
different  ways,  a  general  verdict  ia  insufficient. 
-State  V.  Loeb,  190  S.  W.  299. 


xin. 


MOTIONS  FOR  NEW  TBIAXi 
AND  IN  ABSEST. 


€=9905  (Ky.)  The  purpose  of  the  motion  and 
grounds  for  the  new  trial  authorteed  by  Civ. 
Code  Prac.  i  340,  is  to  direct  the  trial  court's 
attention  to  the  alleged  errors  so  that  it  may 
duly  consider  them  in  granting  or  refusing  a 
new  trial. — Broadway  &  Newport  Bridge  Co.  v. 
Commonwealth,  190  8.  W.  715. 
«=»9I3(3)  (Ttex.Or.App.)  Where  accused  sent 
interrogatories  to  a  notary  public  in  another 
state  who  was  not  authonzed  to  take  deposi- 
tions, it  was  proper  to  refuse  new  trial  because 
of  lack  of  diligence.— Porter  v.  State,  190  S. 
W.  159. 

Where  accused  made  only  one  attempt  to  sub- 
pceha  a  witness  residing  in  an  adjoining  county, 
although  the  witness  was  home  part  of  the  time 
during  the  trial,  it  was  proper  to  refuse  new 
trial  because  of  accused's  lack  of  diligence. — Id. 
<e=>9l7(2)  (Tex.Gr.App.)  When  continuance  for 
absence  of  witnesses  is  overruled,  motion  for 
new  trial,  if  absent  testimony  would  have  been 
material,  and  proper  diligence  was  used,  should 
be  granted.— Wilson  v.  State,  190  S.  W.  155. 
<es>923(2)  (Mo.)  An  objection  that  there  was 
a  prejudicial  discrepancy  between  the  state- 
ments of  a  prospective  juror  and  his  subse- 
quent testimony  held  too  late  when  made  for 
the  first  time  in  the  motion  for  new  trial. — 
State  v.  Bobbst,  190  S.  W.  257. 
i6=>938(3)  (Tex.Cr.App.)  In  prosecution  for 
illegally  selling  intoxicants,  testimony  of  party 
present  when  defendant  cteimed  he  made  agree- 
ment with  state's  witness  held  not  newly  dis- 
covered.— Waggoner  v.  State,  190  S.  W.  493. 
iS=>939(l)  (Mo.)  The  question  of  diligence  on 
the  granting  of  a  new  trial  for  newly  discover- 
ed evidence  rests  to  an  extent  in  trial  court's 
sound  discretion.— State  v.  Hayden,  190  S.  W. 
311. 

®=>939(3)  (Tex.Cr.App.)  Where  the  application 
disclosed  that  the  witness  whose  newly  discov- 
ered testimony  was  its  basis  had  been  present  at 
the  trial  and  that  no  inquiry  to  secure  her  tes- 
timony was  made,  there  was  lack  of  diligence, 
and  new  trial  should  not  be  granted.— Bulling- 
ton  V.  State,  190  S.  W.  154. 
<S=>94I(1)  (Tex.Cr.App.)  In  prosecution  for 
murder,  court  erred  in  not  granting  new  trial 
for  absence  of  three  vritnesses,  materiality  of 
whose  testimony  was  made  manifest,  although 
testimony  of  one,  defendant's  mother,  would 
be  cumulative  of  his  father's,  and  testimony  of 
another  would  be  cumulative  to  some  extent — 
Wason  V.  State,  100  S.  W.  156. 
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«=>9S8(3)  (Mo.)  Where  tacU  stated  by  de- 
fendant in  affldayit  on  motion  for  new  trial 
for  newly  discovered  evidence  negatived  the 
assertion  of  his  diligence  and  his  ignorance  of 
the  existence  of  tbe  evidence,  the  denial  of  his 
motion  was  proper. — State  v.  Hayden,  190  S. 
W.  311. 

4=>970(1)  (Ky.)  Where  indictment  was  suffi- 
cient and  stated  a  public  offense  within  the 
jurisdiction  of  the  court,  the  motion  in  arrest 
of  judgment  after  verdict  was  properly  over- 
ruled.—Hayes  V.  Commonwealth,  190  S.  W.  700. 

XIV.  JUDGMENT,    SENTENCE.    AND 
FINAX  OOSmXTMENT. 

«=>980(2)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  art  SCO,  and  a  charge  that  the 
Jnry  could  not  convict  defendant  notwithstand- 
ing his  plea  of  guilty  unless  satisfied  beyond  a 
reasonable  doubt,  the  state  could  introduce  all 
evidence  it  possessed  of  his  guilt. — Kelley  t. 
State,  190  S.  W.  173. 

9=»980(2)  (Tez.Cr.App.)  Introduction  of  evi- 
dence, provided  for  by  Code  Or.  Proc.  1911, 
arti  506,  on  a  plea  of  guilty,  may,  under  article 
22.  be  waived.— Flores  v.  State,  190  S.  W.  490 ; 
IMas  T.  Same,  Id.  49S. 

Express  waiver  of  introduction  of  evidence 
under  Code  Cr.  Proc  1911,  art  666,  on  a  plea 
of  guilty,  cannot  be  withdrawn  after  verdict. 
—Id. 

XV.  APFEAI.  AND  ERROR,  AND 

CERTIORARI. 

(B)    Preaentatlon  and  ReBerratlan  la  Lovr- 

ev  Court  of  Oronnda  of  Review. 

«s»l03l(3)  (Mo.)  One  who  did  not  attack  tbe 
indictment  by  motion  to  quash  or  plea  in  abate- 
ment before  verdict  cannot  complain  on  appeal 
that  the  record  does  not  show  that  the  grand 
jury  was  composed  of  12  men  or  that  it  was 
impaneled  and  sworn. — State  v.  Stevens,  190  S. 
W.  866. 

«=>I036(2)  (Tex.Cr.App.)  Answer  of  a  wit- 
ness, in  impeaching  accused  that  he  made  a 
statement  to  witness  "just  after  he  was  tried 
for  killing  a  man"  cannot  be  complained  of  by 
accused,  when  it  was  promptly  excluded  and 
the  jury  directed  not  to  consider  it,  io  the  ab- 
sence of  request  for  further  instructions.— Bol- 
lington  V.  State,  190  S.  W.  154. 
«=9l037(2)  (Tex.Cr.App.)  Accused  cannot 
complain  of  alleged  improper  argument  of  the 
prosecutor  in  tbe  absence  of  requested  instruc- 
tions to  disregard  it— BuUington  v.  State,  190 
8.  W.  154. 

«s>l037(2)  (Tex.Cr.App.)  The  accused  can- 
not complain  of  alleged  improper  argument  of 
the  state's  attorney  in  the  absence  of  request 
for  written  charge  to  disregard  it— Dupree  v. 
State,  190  S.  W.  181. 

«=»I037(2)  (Tex.Cr.App.)  The  misconduct  of 
the  prosecuting  attorney  in  his  argument  does 
not  require  a  reversal,  where  accused  did  not 
request  the  court  to  charge  the  jury  not  to  con- 
sider it.— Dciaher  v.  State,  100  S.  W.  729. 
«=>I038(1)  (Tex.Cr.App.)  Where  the  first  ob- 
jection to  a  charge  is  in  accused's  motion  for 
new  trial,  it  is  not  reviewable. — Samples  ▼. 
State,  190  S.  W.  486. 

9=31056(1)  (Mo.)  Kxceptions,  general  or  spe- 
cial, to  giving  of  any  instruction  or  failure  to 
more  fuUy  instruct,  must  be  taken  and  saved 
during  trial  to  warrant  review.— State  t.  Smith, 
190  S.  W.  288. 

«=9l063(4)  (Ky.)  Where  in  the  prosecution  of 
a  bridge  company  for  charging  excessive  tolls 
in  violation  of  Ky.  St.  S  845,  reversal  was  ask- 
ed merely  because  the  evidence  in  the  agreed 
statement  did  not  support  the  judgment,  no  mo- 
tion and  grounds  for  new  trial  were  necessary. 
— Broadway  &  Newport  Bridge  Co.  v.  Common- 
wealth, 190  S.  W.  715. 

«=»I064(6)  (Ky.)  In  trial  for  willful  murder, 
where  alleged  misconduct  of  commonwealth's 


attorney  in  argument  to  jury  was  not  embraced 
in  motion  and  grounds  tor  a  new  trial.  Court 
of  Appeals  was  without  authority  to  consider 
or  to  pass  upon  the  objection  made  to  it — 
Cavanaugh  t.  Commonwealth,  190  S.  W.  123. 
^s>l064(7)  (Mo.)  Where  accused  desires  to 
complain  of  inadequacy  of  the  instructions,  be 
should  state  in  bis  motion  for  new  trial  in 
what  particular  the  instructions  are  lacking. — 
State  V.  Fleetwood,  190  S.  W,  1. 
«=9l064(7)  (Mo.)  Where  the  moti<m  for  new 
trial  was  grounded,  so  for  as  the  iustmctions 
were  concerned,  only  on  those  given  at  the  in- 
stance of  tbe  state,  accused  cannot  object  on 
appeal  to  instructions  given  by  the  court  of  its 
own  motion.— State  v.  Stevens,  190  S.  W.  866. 

(O)   Froeeedlnats    for    Transfer    of    Oaaae, 
and  BCect  Thereof. 

«s»l076(4)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  art  920,  an  appeal  in  a  misde- 
meanor case  tried  in  the  county  coart  can  only 
be  perfected  by  a  recognizance  in  open  court— 
Whltcomb  V.  State,  190  S.  W.  484. 

An  appeal  bond  will  not  answer  the  purpose 
of  a  recognizance  required  by  Code  Cr.  Proc. 
1911,  art  920,  to  perfect  an  appeal  in  a  mis- 
demeanor case  tried  in  the  county  court  nor 
will  it  confer  jurisdiction  on  the  Court  of 
Criminal  Appeals. — ^Id. 

An  instrument  not  taken  in  open  court  and 
made  a  matter  of  record  held  not  a  recogni- 
zance required  by  Code  Cr.  Proc.  1911,  art  920. 
to  confer  jurisdiction  on  the  Court  of  Criminal 
Appeals.— Id. 

'Phe  county  judge  held  without  authority  to 
order  that  a  recognizance  taken  during  the 
term  be  entered  after  the  term  nunc  pro  tunc. 
-Id. 

<3=>I083  (Tez.Cr.App.)  Where  trial  court  has 
lost  jurisdiction  by  sentence  being  pronounced, 
notice  of  appeal  given,  and  appeal  recogniauiee 
entered  into,  motion  for  new  trial  cannot  be 
considered.— Samples  t.  Sute,  190  8.  W.  486. 

(D)  Record  and  Proceedings   Kot  la  Re«> 
ord. 

$=»  1 088(19)  (Mo.App.)  In  a  prosecution  for 
gaming,  where  no  exception  to  denial  of  a  motion 
for  new  trial  is  contained  in  bill  of  exceptions, 
though  an  exception  appears  in  record  proper, 
the  court's  action  will  not  be  reviewed. — State 
v.  Ament  190  S.  W.  636. 

«=9l090(l)  (Ky.)  No  bUl  of  exceptions  ia  neces- 
sary where  nothing  occurred  below  to  whidi 
defendant  desired  to  or  did  make  an  objection 
or  save  an  exception. — Broadway  &  Newport 
Bridge  Co.  v.  Commonwealth,  190  S.  W.  716. 

Where,  in  a  case  submitted  on  an  agreed 
statement  of  the  facts,  an  exception  was  saved 
to  a  judgment  finding  a  bridge  company  guilty 
of  charging  excessive  tolls,  and  an  appeikl  pray- 
ed, no  bill  of  exceptions  was  necessary. — Id. 
«=>I090(1)  (Tex.Cr.App.)  Where  there  is  nei- 
ther a  statement  of  facts  nor  bills  of  exceptions, 
there  is  nothing  to  review.— Martinez  v.  State, 
190  S.  W.  727. 

9=»I090(5)  (Mo.)  Error  in  denying  motion  to 
quash  indictment  for  duplicity  is  reviewable 
only  when  preserved  by  bill  of  exceptions.— 
State  V.  Saak,  190  S.  W.  296. 
«=»I090(7)  (Tex.Cr.App.)  Where  no  .bill  of 
exceptions  is  reserved  to  refusal  of  continu- 
ance, it  is  not  reviewable. — Carson  v.  State, 
190  S.  W.  145. 

$=31090(18)  (Ky.)  All  errors  occurring  below 
must  be  complained  of  at  the  time  of  their  oc- 
currence, and,  together  with  tbe  objections  and 
exceptions  thereto,  be  incoiporated  in  a  bill  of 
exceptions.- Broadway  &  Newport  Bridge  Co. 
V.  Commonwealth,  190  S.  W.  715. 
<S=3l09l(l)  (Ky.)  A  biU  of  exceptions  ia  only  a 
record,  pointing  out  alleged  errora  committed 
below  in  relation  to  tbe  evidence^  as  well  as 


1203 


INDEX-DIGEST 


Orinlaal  Iaw 


other  things.— Broadway  ft  Newport  Bridge  Co. 
V.  Commonwealth,  190  S.  W.  715. 
«=>I09I(4)  (Tcz.Gr.App.)  A  bill  of  exceptions 
to  the  admission  of  an  entry  in  a  family  Bible  in 
evidence,  which  does  not  disclose  the  date  of  the 
birth  or  the  age  of  proeecntriz  as  shown  by  the 
Bible  entry,  is  defective. — Deisber  v.  State,  190 
S.  W.  729. 

e=>l09l(4)  (Tex.Cr.App.)  A  bill  of  exceptions 
to  testimony  held  insufficient  in  form  to  present 
a  question  for  review.— Ray  v.  State,  190  S.  W. 
1111. 

<S=s>l09l(14)  (Xez.Cr.App.)  Accused  shoald 
take  a  separate  bill  to  tne  court's  action  in 
each  instance  where  he  does  not  correct  or 
change  his  charge  to  meet  accused's  objection. 
—Porter  v.  State,  190  S.  W.  159. 
<S=>I092<7)  (Tez.Cr.App.)  Where  an  order  er- 
roneously allowed  defendant  90  days  after  ad- 
journment, instead  of  after  sentence,  to  file 
statement  and  bills  of  exception,  statement  and 
bills  filed  more  than  90  days  from  sentence  will 
not  be  considered.— Carter  v.  State,  190  S.  W. 
731. 

«=>  1092(9)  (Tex.Cr.App.)  To  authorize  the  fil- 
ing of  biUs  of  exception,  an  extension  order 
should  be  made  before  the  expiration  of  30 
days  from  the  date  of  sentence. — Samples  v. 
State,  190  S.  W.  486. 

<3=9l093  (Tex.CrlApp.)  Accused's  bill  to  re- 
fusal to  give  instruction  requested,  stating 
merely  that  at  the  proper  time  he  presented 
bis  said  charge,  and  asked  that  it  be  given,  and 
that  the  court  refused  to  give  it,  did  not  au- 
thorize or  require  review  of  such  refusal. — 
Porter  v.  State,  190  S.  W.  159. 
«=>I093  (Tez.Cr.App.)  Bills  of  exceptions  to 
the  admission  of  the  entire  evidence  as  to  re- 
sistance to  arrest  are  not  sufficient  to  show 
error  in  admitting  evidence  of  the  details  and 
circumstances  of  the  resistance. — Kelley  v. 
SUte,  190  S.  W.  173. 

«=>  1099(5)  (Tex.  Cr.  App.)  Where  defendant 
moved  for  new  trial  for  newly  discovered  evi- 
dence, and  court  heard  testimony .  on  motion 
during  term  lime,  bnt  testimony  was  not  filed 
until  nearly  20  days  after  term  time,  rul- 
ing denying  new  trial  cannot  be  reviewed. — 
Waggoner  v.  State,  190  S.  W.  493. 
<8=»I099(6)  (Tex.Cr.App.)  AppeUant  has  90 
days  from  the  date  of  sentence  in  which  to  file 
statement  of  facts.— Samples  v.  State,  190  S. 
W.  486. 

«Es>l099(6)  (Tez.CrApp.)  Where  an  order  er^ 
roneously  allowed  deKndant  90  days  after  ad- 
jonrnmoit  instead  of  after  sentence  to  file  state- 
ment and  bills  of  exception,  statement  and  bills 
filed  more  than  90  days  from  sentence  will  not 
be  considered.— Carter  v.  State,  190  S.  W.  731. 
«s»ll04(3)  (Ky.)  A  transcript  of  the  evidence 
may  contain  merely  the  evidence. — Broadway  ft 
Newnort  Bridge  Co.  v.  Commonwealth,  19<>  S. 
W.  TIB. 

<3=»III5(2)  (Mo.)  Defendant's  contention  that 
the  conrt  erred  in  failing  to  sustain  a  challenge 
will  not  be  reviewed  where  the  bill  of  exceptions 
fails  to  disclose  any  such  challenge.— State  v. 
Bobbst,  190  S.  W.  257. 

4=9 1 1 16  (Mo.)  A  plea  in  abatement  can  be 
properly  preserved  for  review  only  when  in- 
cluded in  the  bill  of  exceptions.— State  v.  Hay- 
den,  190  S.  W.  311. 

«=>II20(6)  (Mo.)  Befusal  to  allow  accused  to 
explain  his  inculpating  statement  could  not  be 
reviewed,  where  there  was  no  showing  that  ex- 
planation would,  if  Kiven,  have  been  an  excuse. 
—State  v.  Dixon,  190  S.  W.  290. 
®=>  1 1 24(1)  (Ky.)  Lack  of  motion  and  grounds 
for  new  trial  and  bill  of  exceptions  in  a  criminal 
case  held  not  to  require  dismissal  of  appeal, 
but  to  merely  eliminate  certain  questions  from 
consideration. — Broadway  &  Newport  Bridge 
Co.  V.  Commonwealth,  190  S.  W.  715. 


«=3|I24(1)  (Mo.)  Where  the  bill  of  excep- 
tions does  not  contain,  or  mil  for,  a  motion  for 
new  trial  and  in  arrest  of  judgment,  the  re- 
view is  limited  to  the  record  proper. — State  v. 
Cooper,  190  S.  W.  257. 

<3=9ll25  (Mo.)  Where  the  bill  of  exceptiqns 
does  not  contain,  or  call  for,  a  motion  for  new 
trial  and  in  arrest  of  judgment,  the  review  is 
Umited  to  the  record  proper. — State  T.  Cooper, 
190  S.  W.  257. 

(F)   DlsmUsal,    Hearing,    and    ReliearlnB. 

«=3ll3l(4)  (Tez.Cr.App.)  Under  Code  Cr. 
Proc.  arts.  902,  904,-  providing  for  prisoner's 
release  pending  appeal  on  giving  of  a  recogni- 
zance in  term  time,  or  an  appeal  bond  during 
vacation,  the  Court  of  Crimmal  Appeals  ac- 
quires no  jurisdiction  of  appeal  where  appel- 
lant gives  appeal  bond  during  term  time. — 
Lang  T.  State,  190  S.  W.  146. 

(G)  Reirievr. 

«3>II37(3)  (Tex.CrJ^pp.)  Accused  cannot  com- 
plain of  instructions  literally  following  the  spe- 
cial charge  requested  by  him.— Bell  v.  State,  WO 
S.  W.  732. 

«=>II44(%)  (Ky.)  In  the  absence  of  a  bill  of 
exceptions,  the  court  will  presume  that  no  error 
was  committed  below  and  affirm  the  judgment 
if  supported  by  the  pleadings  and  evidence,  but 
a  judgment  not  so  supported  will  be  reversed. — 
Broadway  &  Newport  Bridge  Co.  t.  Commcm- 
wealth,  190  S.  W.  715. 

®=»  1144(6)  (Tex.Cr.App.)  Where  the  record 
showed  a  motion  for  change  of  venue  which  was, 
contested,  but  failed  to  show  what  testimony 
was  heard,  the  legal  presumption  is  that  the 
conrt's  action  was  right— Bell  v.  State,  190  S. 
W.  732. 

«=»  1 144(17)  (Ky.)  Where  judgment  sentencing 
defendant  to  house  of  reform  for  boys  until  he 
should  become  21  recited  that  defendant's  age, 
as  fixed,  was  shown  by  evidence  heard,  in  ab- 
sence of  contrary  shovring,  court  will  assume 
that  evidence  was  heard  oy  court  after  trial, 
and  that  it  sustains  finding  as  to  defendant's 
age.— Fnson  v.  Commonwealth,  190  S.  W.  1095. 
®=»l  144(18)  (Tex.Cr.App.)  Conrt  of  Criminal 
Appeals  cannot  review  denial  of  motion  for 
new  trial  for  newly  discovered  testimony, 
where  trial  judge  heard  evidence  and  found 
against  defendant,  in  absence  of  testimony  on 
which  trial  judge  based  his  finding,  presump- 
tion obtaining  that  be  ruled  correctly.— CaldweU 
V.  State,  190  S.  W.  152.  ^ 

<S=>I  144(18)  <Tex.Cr, App.)  Where  the  record 
shows  that  on  denial  of  motion  for  new  trial 
the  court  heard  evidence  as  to  newly  discovered 
testimony,  but  does  not  show  what  the  evidence 
was,  the  court  on  appeal  must  presume  that  he 
was  clearly  authorized  to  refuse  new  trial. — Ray 
V.  State,  190  S.  W.  1111. 

«=»  1 144(19)  (Tex.Cr.App.)  Where,  in  biU  of 
exception,  defendant  recites  testimony  heard 
on  motion  for  new  trial  for  newly  discovered 
evidence,  and  that  bill  was  filed  on  day  court 
adjourned.  Court  of  Criminal  Appeals  wHl  pre- 
sume it  was  filed  before  actual  adjournment — 
Waggoner  v.  State,  190  S.  W.  493. 
«=5»II53(2)  (Tex.Cr.App.)  Under  Vernon's  Anii. 
Code  Cr.  Proc.  1916,  art.  788,  as  to  competency 
of  infant  witnesses,  the  court  will  not  revise  an 
order  permitting  deceased's  seven-year  old  son 
tO'  testify  as  to  the  homicide  in  the  absence  of 
showing  that  the  discretion  of  the  court  was 
abused.— Bell  v.  State,  190  S.  W.  732. 
€=3|I54  (Ark.)  Except  in  cases  of  manifest 
abuse  of  discretion.  Supreme  Court  will  defer 
largely  to  conclusions  of  trial  court  as  to  wheth- 
er prejudice  resulted  from  improper  remarks 
of  counsel  and  whether  court  has  taken  affirma- 
tive action  necessary  to  remove  possible  preju- 
dice.—WUson  V.  State,  190  S.  W.  441. 

For  CUM  lo  Doe.  Dig.  *  Am.  Dig.  Key  No.  SorlM  *  Indexes  see  same  topic  and  KEY-NUMBBB    J  ^^ 
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'«=>!  159(2)  (ECy.)  In  criminal  case,  where  de- 
fendant's irnilt  depends  upon  whether  the  wit- 
nesses for  commonwealth  or  for  defendant  are 
to  be  believed,  the  verdict  will  be  sustained  un- 
less flagrantly  against  the  evidence. — Cava- 
aaugh  V.   Commonwealth,  190  S.  W.  123. 

«=9ll59(4)  (Tex.Cr.App.)  Credibility  of  wit- 
nesses was  question  for  lower  court — ^Waggon- 
er y.  State,  190  S.  W.  493. 
<S=>I  1661/2(12)  (Tex.Cr.App.)  In  trial  for  ag- 
gravated assault,  a  comment  by  the  court  on 
the  legal  aspects  of  certain  evidence  held  not 
such  as  to  justify  reversal. — Porter  v.  State, 
190  S.  W.  159. 

^=3 1 168(2)  (Tenn.)  Where  a  witness,  under 
rule,  when  examined  before  the  court,  stated 
that  a  purported  dying  declaration  had  been  read 
over  to  deceased,  though  an  attorney  then  ex- 
plained to  the  witness  that  such  had  been ,  the 
testimony  of  a  former  witness,  and  the  jury 
was  then  brought  in  and  the  witness  repeated 
his  testimony,  error,  if  any.  was  not  prejudicial. 
—Pennington  y.  State,  190  S.  W.  646. 
®=>I169(2)  (Tex.Cr.App.)  In  a  prosecution  for 
rape  of  a  girl  under  15,  where  the  undisputed 
evidence  of  prosecutrix  and  her  parents  was 
that  she  was  only  13,  error  in  admitting  an  en- 
try from  the  family  Bible  in  evidence  was  harm- 
less.—Deisiher  V.  State,  190  S.  W.  729. 
«=>II69(5)  (Tex.Cr.App.}  Where  inadmissi- 
ble testimony  has  been  admitted,  but  is  there- 
after clearly  excluded  by  the  court's  charge 
given  at  accused's  instance,  it  is  not  reversible 
error.— Porter  v.  State,  190  S.  W.  159. 

9s»ll69(5)  (Tex.Cr.App.)  Error  in  admitting 
answer  to  question  whether  the  victim  had  ever 
been  mistreated  before  was  not  reversible, 
where  the  court  later  expressly  withdrew  all 
such  testimony  and  charged  the  jury  to  en- 
tirely disregard  it.— Marion  i.  State,  190  S.  W. 
409. 

$=»II69(9)  (Mo.)  Admission  of  opinion  testi- 
mony as  to  how  far  witness  could  have  heard 
blow  defendant  struck  deceased  held  harmless. 
—State  V.  Fletcher,  190  S.  W.  317. 
«s>  1 1701/^(5)  (Mo.)  Cross-examination,  out- 
idde  the  scope  of  accused's  examination  in 
chief,  as  to  Us  hostility  to  deceased,  was  not 
reversible  error  under  Rev.  St.  1909,  §  5242, 
where  accused  only  answered  that  be  had  seen 
persons  he  liked  better.— State  r.  Dixon,  190 
S.  W.  290. 

€=>l  171(1)  (Tex.Cr.App.)  Where  evidence  on 
issue  of  insanity  was  conflicting,  held,  in  view 
of  testimony  and  juror's  question  to  witness, 
that  prosecutor's  argument  that  state  had  no 
place  to  confine  insane  persons  except  the  pen- 
itentiary, implying  that,  if  acquitted  and  found 
insane,  he  would  be  discharged,  was  reversible 
error.— Kieman  v.  State,  190  S.  W.  165. 

4=s>ll7l(5)  (Mo.)  A  severe  rebuke  of  special 
prosecutor  for  referring  to  defendant's  failure 
to  testify,  held  not  to  cure  the  error  in  view 
•of  other  improper  argument  which  was  not  re- 
buked.—State  v.  Volz,  190  S.  W.  307. 

€=>l  172(1)  (Mo.)  The  giving  of  an  Instruction 
that  defendant  must  be  16  years  of  age  in- 
stead of  17,  as  required  by  Rev.  St.  1909,  $ 
4472,  as  amended  by  Laws  1913,  p.  218,  held 
harmless  under  uncontradicted  evidence  that  he 
was  21.— State  v.  Volz,  190  S.  W.  307. 

A  grammatical  error  in  an  instruction  which 
could  not  mislead  tlie  jury  does  not  require  re- 
versal of  a  conviction. — ^Id. 
^=»  1 172(1)  (Tex.Cr.App.)  Where  accused  ob- 
jected to  the  charge  on  principals,  and  the  court 
then  stated  that  he  would  give  the  charge  re- 
quested by  accused  and  withdraw  his  own 
chargcL  but  through  error  withdrew  only  a  part 
thereoi,  but  bis  attention  was  not  called  to  it 
until  the  motion  for  new  trial,  was  no  reversi- 
ble error.— Bell  v.  State,  190  S.  W.  732. 


«=»!  (72(2)  (Ky.)  In  prosecution  of  two  defend- 
ants for  chicken  stealing,  instruction  on  matt^ 
of  reasonable  doubt  held  harmless. — Foaon  T. 
Commonwealth,  190  S.  W.  1095. 
^»  1 1 72(7)  (Mo.)  Accused  cannot  complain  of 
error  in  an  instruction  fixing  the  maximum 
punishment  at  only  one-half  that  fixed  by  stat- 
ute.— State  v.  Volz,  190  8.  W.  307. 
«=9|I72(8)  (Tei.Cr.App.)  The  question  of 
correctness  of  court's  refusal  to  instruct  as  to 
matters  pertaining  to  a  charge  of  assault  to 
murder  passes  out  on  accused's  acquittal  of 
such  offense.— Porter  v.  State,  190  S.  W.  159. 
4=»II72(9)  (Ky.)  In  prosecution  for  chicken 
stealing,  court's  error  in  instructing  under  law 
enacted  at  1916  session  of  Legislature,  repealing 
indeterminate  sentence  law,  but  which  did  not 
become  effective  until  June,  1916  (Acts  1916,  c; 
39),  held  harmless,  where  the  court  sentenced 
accused  under  indeterminate  law. — ^Fason  t. 
Commonwealth,  190  8.  W.  1095. 
<S=al  172(9)  (Mo.)  The  giving  of  an  instruction 
which  erroneously  states  the  punishment  is 
harmless  where  the  statute  makes  it  the  court's 
duty  to  fix  the  punishment — State  v.  Volz,  190 
S.  W.  307. 

(H)   Determinatioii     and     DlsposltfOB      of 
Canae. 

<S=>II8S(4)  (Ky.)  Under  Cr.  Code  Prac:  f 
840,  relating  to  unprejudicial  errors,  error  in 
refusing  to  permit  defendant  to  impeach  moral 
character  of  witness  for  commonwealth  held 
not  ground  for  reversal.— Oavanaugh  r.  Com- 
monwealth, 190  S.  W.  123. 

Court  of  Appeals  will  not  reverse  a  judgment 
or  remand  case  for  new  trial  except  as  au- 
thorized by  Cr.  Code  Frac.  {  340,  prohibiting 
the  reversal  of  conviction,  unless  upon  consid- 
eration of  the  whole  case  it  is  satisfied  that 
substantial  error  exists.— Id. 
(8=>l  186(4)  (Ky.)  The  overruling  of  defendant's 
motion  for  a  directed  verdict  in  prosecution  for 
obtaining  money  under  false  pretenses  on  ground 
of  a  technical  variance  as  to  the  name  of  com- 
pany whose  agent  he  represented  himself  to  be 
was  not  prejudicial,  in  view  of  Cr.  Code  Prac 
I  363.— Hayes  y.  Commonwealth,  190  S.  W. 
700. 

XVn.  PTTNISHMENT  AKD  PKEVEH- 
TION  OF  CRIME. 

<g=3l207  (Ky.)  Defendants  accused  of  chicken 
stealing  in  March,  1916,  were  entitled  to  be  tried 
under  indeterminate  sentence  law  (Ky.  St  { 
1136),  in  force  when  ofEense  was  committed,  and 
it  was  error  to  instruct  under  law  enacted  at 
1916  session  of  Legislature,  repealing  the  in- 
determinate sentence  law,  but  not  effective  till 
June,  1916  (Acts  1910,  c.  39)^Fnson  r.  Com- 
monwealth, 190  S.  W.  10^. 

CROSS-COMPLAINT. 

See  Pleading,  «s>14& 

CROSS-EXAMINATION. 

See  Witnesses,  «3>274,  277,  330,  360^  872. 

CROSSINGS, 

See  Railroads,  «=»  95,  303-361. 

CRUELTY. 

See  Divorce,  «s»27. 

CUMULATIVE  EVIDENCE. 

See  Criminal  Law,  <Ss»941. 


See  Dower. 
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INDBX-DIGBST 


CUSTOMS  AND  USAGES. 

See  Master  and  Servant,  «=3l36. 

9=>8  (Mo.App.)  In  action  aeainst  automobile 
manufacturer  for  agent's  fraud,  evidence  by  de- 
fendant of  a  custom  among  motorcar  manufac- 
turers of  nsinf;  such  terms  as  "agents"  and 
"commissions"  in  a  sense  opposite  to  tlieir  legal 
and  generally  understood  meaning  was  inadmis- 
sible; it  being  a  palpable  distortion  of  common 
terms.— Renick  v.  Brooke,  190  S.  W.  641. 

DAMAGES. 

See  Appeal  and  Error,  «=3l004,  1068,  1140, 
1171 ;  Assault  and  Battery,  €=>30 ;  Carriers, 
«=s>319,  321,  382;  Death,  «=a99;  Eminent 
Domain,  9=9l41;  Evidence,  ^5>S32 ;  Fraad. 
®=>47,  59 ;  Injunction,  4:=>17;  Libel  and 
Slander,  9=»120;  Logs  and  Logging,  9s>3; 
Mortgages,  4=>217 ;  Municipal  Corporations, 
«ss>404;   Sales,  «=>418;   Trial,  «=s>256. 


I.    ITATUUE 


AND  oROtmss  nr 

ERAI.. 


0£K- 


®=»6  (MaApp.)  That  damages  are  based  on 
profits  or  other  dements,  makin;;  them  more 
or  less  indefinite  and  speculative,  is  not  ground 
t<ft  denying  them  when  they  can  be  estimated 
with  a  reasonable  degree  of  certainty. — ^yoong 
T.  Tilley,  190  S.  W.  95. 

m.  oBOuirss  axv  subjects  of 

OOMPENSATORT  DAMAGES. 

(A)  Direct      or     Remote,      ContlnKemt,      or 
Proapeotlve  Ooaaeqneaoea  or  liosifes. 

9=>22  (Tex.Clv.App.)  Damages  which  naturally 
follow  the  breach  of  the  contract,  not  accom- 
panied by  notice  of  special  conditions,  are  direct 
damages,  while  damages  affected  by  such  notice 
are  consequential.— McKibbin  v.  Pierce,  190  S. 
W.  1149. 

^=323  (Tex.Civ.App.)  Where  one  party  has  de- 
faulted a  contract  with  another  on  account  of 
a  third  party's  default,  if  third  party  knew  of 
circumstances  creating  special  damages,  such 
damages  are  recoverable. — McKibbin  v.  Pierce, 
190  S.  W.  1149. 

Damages  from  breach  of  contract  affected  by 
notice  of  special  conditions  are  consequential 
damages. — Id. 

Where  party  has  notice  of  special  conditions 
producing  increase  of  liability  and  makes  con- 
tract, protesting  be  will  not  be  liable  for  such 
damages,  the  other  partv  not  consenting  thereto, 
he  will  be  bound  to  sucn  damages.— Id. 

Wiiere  agreement  is  made  with  reference  to 
special  conditions  producing  increased  liability, 
notice  of  such  conditions  is  not  necessary.— Id. 

9=930  (Mo.App.)  In  action  for  injuries  sustain- 
ed, plaintiff  hetd  entitled  to  fair  compensation 
for  pain  and  anguish  of  body  and  mind,  and  for 
Ices  of  earnings  before  and  after  bringing  suit 
directly  caused  by  injury.— Dittrich  v.  American 
Mfg.  Co.,  190  kS.  W.  1006. 

(B)  Acvrmvatiom,  Mlticntloa,  sn«  Redne- 

tlon  of  Liosst 

^962(4)  (Ky.)  One  injured  by  violation  of  an 
agreement  to  do  a  specific  act  is  not  ordinarily 
required  to  seek  and  perform  other  contracts, 
and  thereby  reduce  the  loss  to  the  original 
contract  breaker.— R.  Burleigh  &  Sons  ▼. 
Overton,  190  S.  W.  472. 

(O)  latereat.  Coat*.  anA  Bxpeasea  of  Utl- 
Katton. 

9=369  (Mo.App.)  Interest  is  not  recoverable 
on  a  claim  ex  delicto  against  a  railroad  com- 
pany for  fires  prior  to  rendition  of  judgment. — 
Oliver  v.  St.  Louis,  I.  M.  ft  S.  Ry.  Co.,  190  S. 
W.  861. 


IV.  UQOISATBD  DAXAGSB  AKD 
PXNAX.TIES. 

«=»8I  (Tex.Civ.App.)  Stipulation  In  contract 
for  sale  of  land  for  forfeiture  as  liquidated  dam- 
ages of  earnest  money  folr  failure  to .  accept 
deed,  money  to  be  returned  if  a  good  merchan- 
table title  could  not  be  shown,  held  valid  stipu- 
lation for  liquidated  damages.- Nelson  v.  Butler, 
100  8.  W.  811. 

®=>85  (Tex.Civ.App.)  A  contract  for  sale  of 
land  having  fixed  a  certain  amount  as  liquidated 
damages  for  vendee's  refusal  to  accept  deed,  the 
vendor  cannot  have  greater  damages. — Nelson 
V.  BnUer,  190  S.  W.  811. 

V.  EXEUPI^RT  DAMAGES. 

^:»87(2)  (MoApp.)  Nominal  actual  damages 
will  support  a  verdjct  for  punitive  damages.— 
Bebcr  v.  Bell  Telephone  Co,  of  Missouri,  100 
S.  W.  612. 

VI.  MEAS1TBB  OF  OAMAGEa 
fB)   lajnrlea   to   PropertT. 

9=>I05  (Mo.App.)  The  measure  of  damages 
against  a  railroad  for  killing  stock  is  the  value 
of  the  stock  in  the  vicinity  where  and  when  the 
animals  were  killed.— Shahan  v.  Lnsk,  100  S. 
W.  43. 


711. 


EXCESSIVE 


INADEQUATE    AND 
DAMAGEa 

9=»l3i(3)  (Mo.App.)  In  action  for  injuries  re- 
ceived, a  verdict  for  $1,600  held  not  excessive 
where  plaintiff's  hands  were  seriously  crippled, 
and  he  was  unable  to  work  for  six  montns. — 
Dittrich  v.  American  Mfg.  Co..  100  S.  W.  1006. 
<S=>l32(e)  (Mo.App.)  A  verdict  of  $3,250  for 
injuries  to  a  servant  by  which  the  muscles  in 
his  leg  between  the  ankle  and  the  knee  were 
mashed,  was  not  so  excessive  as  to  indicate 
passion  or  prejudice  or  improper  persuasion. — 
Allen  V.  Quercus  Lumber  Co.,  190  S.  W.  86. 
€=>t32(8)  (Tex.Civ.App.)  In  servant's  action 
for  injuries  resulting  in  disability  of  hand, 
verdict  for  $4,500  held  not  excessive. — ^Mar- 
shall Mill  &  Elevator  Co.  v.  Scharnberg,  190 
S.  W.  229. 

«=»I34(1)  (Ark.)  A  verdict  of  $1,000  for  se- 
vere injuries  to  the  back  and  knee,  resulting 
in  intense  suffering  and  diminished  earning  ca- 

§acity,  held  not  excessive. — St.  Louis,  I.  H.  & 
.  Ry.  Co.  V.  Cobb,  190  S.  W.  107. 

Vin.  PI.EADINO.  EVIDENCE,  AND 

ASSESSMENT. 
(U)   BTldeuce, 

4=s>  168(2)  (Mo.App.)  In  a  servant's  action  for 
injuries,  though  no  claim  was  made  for  loss  of 
services,  evidence  tending  to  show  that  plain- 
tiff had  not  been  working  and  was  nnable  to 
work,  since  he  had  left  hospital,  held  admissi- 
ble where  offered  only  to  show  permanency  and 
extent  uf  plaintiff's  injuries  and  disabilities. — 
Stobile  v.  McMahon,  190  S.  W.  652. 
9=>I74(2)  (Mo.App.)  In  an  action  against  a 
railroad  for  killiug  plaintiff's  animals,  the 
amount  he  paid  for  them  one  year  before  is 
not  evidence  of  their  value  at  the  time  and 
place  where  they  were  killed.-'Sbahan  v.  Lusk, 
190  S.  W.  43. 

9=^189  (Mo.App.)  Evidence  held  sufficient  for 
estimating  damages  for  breach  of  contract  to 
furnish  work  cutting  timber,  at  a  certain  price 
per  thousand,  and  a  certain  number  of  board- 
ers at  a  certain  price,  where  one  boarder  and 
work  was  fumisoed  for  part  of  the  time. — 
Young  V.  Tilley,  190  S.  W.  95. 

(C)   Proceedlavs  for  Aaaeaameat. 

«=»208(5)  (Tex.Civ.App.)  In  suit  to  cancel  deed 
on  ground  of  fraudulent,  representations,  etc., 
court  did  not  err  in  submitting  issue  of  plain- 
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tiff's  reasonable  and  necessary  expense  in  going 
to  and  returning  from  land,  where  there  was 
evidence  authorizing  its  submission. — Pitt  7.  Gil- 
bert, 190  S.  W.  1157. 

9=9217  (Mo.App.)  An  instruction  that  the 
jury,  if  they  found  for  plaintiff,  should  assess 
the  value  of  the  dog  killed,  while  wrongfully 
retained  by  defendant,  at  its  fair  market  value 
at  the  time  suit  was  brought,  held  proper. — 
Penter  v.  Kitter,  190  S.  W.  2U. 

DEATH. 

See  Abatement  and  Revival;  Execators  and  Ad- 
ministrators, $=>11,  12;  Partnership,  ^=> 
243;  Witnesses,  <S=9l89,  158. 

X.  EVIDEirOE  OF   DEATH  AKD  OF 
SUBVIVOBSHIP. 

€=>2(1)  (Mo.)  Whether  circumstances  sur- 
rounding ossured's  disappearance  were  such  as 
to  raise  presumption  of  death  after  seven  years 
was  a  question  for  the  jury. — Bonslett  v.  New 
York  Life  Ins.  Co.,  190  S.  W.  870. 

$=»2(2)  (Mo.)  Death  is  not  presumed  at  any 
particular  time  within  the  seven  years'  absence 
necessary  to  raise  that  presumption,  but  a  def- 
inite date  may  be  circumstantially  shown. — 
Bonslett  v.  New  York  Life  Ins.  Co.,  190  8.  W. 
870. 

€=>2(3)  (Mo.)  Evidence  showing  a  motive  for 
assured's  disappearance,  to  rebut  the  presump- 
tion of  death,  was  proper. — Bonslett  T.  New 
York  Life  Ins.  Co.,  190  S.  W.  870. 

Statutes  of  another  state  regarding  crimes, 
where  there  was  no  substantial  evidence  show- 
ing insured  guilty  of  such  crimes,  were  inadmis- 
sible to  show  motive  for  his  disappearance  and 
to  rebut  presumption  of  death. — Id. 

II.  ACTIONS   FOR    OAUSIITO   DEATH. 

(A)  RlBbt  of  Action  Knd  Defenaea. 

9=332  (Mo.App.)  Under  the  federal  Employ- 
ers' Liability  Act,  the  sister  of  a  deceased  em- 
ploy6,  his  only  next  of  kin,  who  had  received 
occasional  gifts  of  money  from  him  and  who 
might  have  received  other  gifts  had  he  lived, 
was  not  a  dependent — Smith  t.  Pryor,  190  S. 
W.  69. 

(D)    Pleitdlnv  and  BTidenee. 

9=>49(1)  (Mo.)  In  administrator's  action,  un- 
der Rev.  St.  1909,  f  6426,  as  amended  by  Laws 
1911,  p.  203,  for  death  of  railroad's  switchman, 
petition,  which  averred  deceased  left  no  surviv- 
ing wife  or  children,  but  did  not  aver  he  left 
surviving  any  person  capable  of  inheriting,  stat- 
ed no  cause  of  action. — Lavona  v.  St.  Louia 
Southwestern  Ry.  Co.,  190  S.  W.  869. 

9=937  (Ky.)  A  defense  that  the  father  of  a 
boy  under  16  years  permitted  him  to  work  in 
a  coal  mine  contrary  to  Ky.  St.  g  331a,  sub- 
sec.  9,  prohibiting  such  employments,  is  not 
avfdlable  to  defendant  employer,  in  an  action 
for  the  minor's  death,  although  the  father 
would,  receive  any  damages  recovered,  unless 
pleaded  in  the  answer.— Carter  Coal  Co.  v. 
Love,  190  S.  W.  481. 

9==>S8(1)  (Mo.)  In  action  for  death  of  serv- 
ant, where  no  one  saw  the  accident,  and  no  eye- 
witness testified  on  the  subject,  the  law  pre- 
sumes that  at  the  time  of  the  injury  the  serv- 
ant was  exercising  due  care  for  his  own  safety. 
—Grant  v.  Kansas  City  Southern  Ry.  Co..  190  S. 
W.  586. 

i&='72  (Tez.Civ.App.)  In  action  for  death  of 
plaintiffs'  minor  intestate  employed  by  defend- 
ant, evidence  as  to  plaintiffs'  property  held  ad- 
missible to  show  reasonable  expectation  of  pe- 
cuniary assistance  from  deceased,  but  not  to  in- 
crease amount  of  damages. — Southwestern  Port- 
land Cement  Co.  ▼.  Presbitero,  190  S.  W.  776. 


(E)  nmaangeii,  Korfettnre,  or  Ftae. 

9=999(3)  (Ky.)  Five  thousand  dollars  damages 
held  not  excessive  for  the  death  of  a  minor  about 
16  years  of  age,  working  in  a  coal  mine. — Carter 
Coal  Co.  V.  Love,  190  S.  W.  481. 
9=>99(5)  (MoApp.)  It  is  only  the  present 
value  of  her  loss  uiat  the  dependent  next  of 
kin  of  a  deceased  employ^  can  recover  under 
the  federal  Employers'  LiabiU^  Act,  and  hence 
a  verdict  of  $1,500  amounting  to  twice  the 
present  value  of  contributions  to  next  of  kin 
during  her  life  expectancy  was  excesmve. — 
Smith  V.  Pryor,  190  S.  W.  69. 

DEBTOR  AND  CREDITOR. 

See  Aasdgnments  for  Benefit  of  CreditMs; 
Bankruptcy;  Fraudulent  Conveyances. 

DECEIT. 

See  Frand. 

DECLARATION. 

See  Pleading,  9=956^  64. 

DECLARATIONS. 

See  Oiminal  Law,  9=»413,  417;  Evidence,  ^=> 
^  271;  Principal  and  Agent,  9=922. 

DECREE. 

See  Uvuty,  9=>427. 

DEDICATION. 

I.  MATURE   Ain>  REQ1TXSITE8. 

9=920(6)  (Mo.App.)  Voluntary  acts  of  railroad 
in  opening  street  across  right  of  way  held  to 
constitute  voluntary  dedication  in  pais  of  street 
across  right  of  way. — Phillips  v.  Pryor,  190  8. 
W.   1027. 

9=937  (Mio.App.)  Where  intention  to  dedicate 
street  is  unequivocally  manifested  dedication  is 
complete,  and  no  user  for  any  definite  period  i* 
necessanr,  so  that  street  dedicated  by  railroad 
across  night  of  way  became  a  lawfully  establisb- 
ed  street,  and  crossing  required  was  such  as 
law  demanded.— Phillips  v.  Pryor,  190  S.  W. 
1027. 

DEEDS. 

See  Cancellation  of  Instruments;  Covenants; 
Estoppel,  9=938;  Fraudulent  Conveyances; 
Mortgages;  Reformation  of  Instruments ;  Spe- 
cific Performance;  Taxation,  9=>760,  788; 
Vendor  and  Purchaser,  9=»230. 

X.  REQinSITES   Ain>  VAI.IDITT. 

(A)  Nature  and  Eaaentlala  ot  Oo«veyaae«a 

In  General. 

9=>I7(1)  (Mo.)  Where  mother  executed  wai' 
ranty  deed  to  son  and  took  a  note  secured  by  a 
mortgage  on  property  and  recognised  the  mort- 
gage as  valid,  a  purpose  is  evidenced  as  declared 
in  deed  to  transfer  legal  title  and  to  aecoic 
mortgage  lien  for  any  remainder  of  purchase 
price.— Shafer  v.  Shafer,  190  S.  W.  3^ 
9=9 1 9  (Mo.)  Where  three  promises  of  grantee 
were  not  so  mutually  dependent  that  his  failure 
to  perform  one  of  such  promises  would  not  ren- 
der performance  of  cither  of  other  promises  im- 
possible, there  remained  sufficient  consideration 
to  sustain  the  deed  as  against  suit  In  equity  to 
rescind.- Shafer  v.  Shafer,  190  B.  W.  ^3. 

(B)  Form    and    Contents    ot    latstraaaeata 

9=938(1)  (Tex.Civ.App.)  A  deed,  to  a  place 
"known  as  the  place  built  on  by  Thos.  Davis  and 
lastly  occupied  by  Q.  N.  Breckenridge"  was  not 
void  for  uncertainty  as  the  land  might  be  iden- 
tified by  extrinsic  evidence.— Petty  v.  Wilkins, 
190  8.^.531.    Dig,,edbye,OOgle 


1207 


INDEX-DIGEST 


SepoHtloiu 


(BI)  Talldltr- 

9=>72(1)  (Ky.)  An  influence,  acquired  by  mod- 
est persuasion,  by  arguments  and  appeals  to  the 
aflfections,  not  destroying  free  agency,  do  not 
amount  to  undue  influence,  but  the  influence  ob- 
tained by  excessive  importunity,  superiority  of 
will  or  mind  destroying  free  agency  avoids  the 
deed,  etc.,  thereby  procured. — Beard  v.  Beard, 
190  S.  W.  708. 

Xn.  OOHSTB1TOTIOX  AHD  OPERA. 

TIOH. 

(A)   General  Ralea  o<  CoBBtraeMom. 

9=393  (Mo.)  To  properly  construe  a  deed, 
court  must  look  at  its  entire  face  and  ascer- 
tain grantor's  intention  from  all  language  used. 
— Tennieon  v.  Walker,  190  S.  W.  9. 

Where  deed  shows  ignorance  of  writer  tech- 
nical meaning  of  words  used  therein  should 
not  be  too  closely  adhered  to,  but  intent  of 
grantor  should  be  ascertained  from  entire  in- 
strument.— ^Id. 

In  construiug  deed  which  on  its  face  bears 
evidence  of  ignorance  of  writer,  courts  should 
recognize  his  unskiUfulness  suad  gather  true  in- 
tention of  grantor  from  the  entire  instrument. 
—Id. 

«=»IOO  (Ky,)  Deed  should  be  interpreted  in 
light  of  character,  sitnation,  and  purposes  of 
parties,  and  of  law  in  force  when  executed  and 
delivered. — Board  of  Kducation  for  Jefferson 
County  V.  Llttrell,  190  S.  W.  465. 
4=3 1 09  (Mo.)  Where  the  grantee  purchases 
property  and  it  is  not  a  gift  by  grantor,  it  will 
not  be  presumed  the  latter  intended  to  make 
same  limitations  against  former's  right  of  alien- 
ating property  as  if  property  had  been  a  gift 
by  grantor.— Tennison  v.  Walker,  190  S.  W.  9. 

(B)  Property  Conveyed. 

®=>  1 1 8  (Ky.)  Evidence  held  to  sustain  conclu- 
sion of  the  chancellor  that  certain  deeds  embrac- 
ed the  land  in  controversy. — ^Hardaway  v.  Webb, 
190  S.  W.  1071. 

(C)   B)*ta«ea  aad  Intereeta  Created. 

&=>  1 20  (Mo.)  If  grantor  of  land  at  time  of  ex- 
ecuting deed  had  acquired  title  by  adverse  pos- 
session, her  title  would  pass  regardless  of  what 
either  party  thought  about  effect  of  transaction. 
— Ckjnnor  Realty  Co.  v.  Sparlin,  190  S.  W.  6. 
®=3l24(4)  (Mo.)  A  deed  granting  title  to  gran- 
tor's daighter  "and  her  bodily  heirs  and  as- 
signs," but  using  apt  words  to  convey  a  fee 
in  other  clauses,  construed,  and  held  to  convey 
a  fee  simple  to  daughter.— Tennison  v.  Walker, 
190  S.  W.  9. 

€=^127(2)  (Ky.)  In  husband's  conveyance,  in 
consideration  of  love  and  affection  for  wife  and 
their  children,  to  her  "and  her  bodily  heirs  by" 
S.  such  words  were  intended  to  be  synonymous 
with  "children,"  and  were  words  of  purchase, 
and  not  of  limitation.— Scott  v.  Scott,  190  S.  W. 
143. 

«=»I27(2)  (Mo.)  Under  Rev.  St.  1909,  S  2872,  a 
conveyance  to  the  grantee  "and  his  bodily 
heirs,  creating  an  estate  tail  at  common  law," 
would  have  given  to  the  grantee  a  life  estate  and 
heirs  of  her  body  a  remainder  in  fee. — Tennison 
V.  Walker,  190  S.  W.  9. 

4=3 1 29(4)  (Ky.)  In  determining  whether  a  hus- 
band's conveyance  to  his  wife  and  their  children 
passes  to  the  wife  a  joint  estate  with  the  chil- 
dren, or  a  life  estate,  with  remainder  to  children, 
the  relationship  of  the  parties  and  the  language 
of  the  de°d  are  to  be  considered,  and  unless  a 
contrary  intent  appears  the  wife  will  be  held 
to  receive  a  life  estate  only. — Scott  v.  Scott,  190 
S.   W.  143. 

9=3 1 30  (Ky.)  Estate  which  grantor  and  heir* 
had  in  land  conveyed  to  trustees  of  school  dis- 
trict by  deed,  providing  that  It  should  revert  when 
it  ceased  to  be  used  for  public  school  purposes. 


held  a  present  Tested  interest  of  the  nature  of 
a  reversion. — Board  of  Education  for  Jefferson 
County  V.  Littrell,  190  S.  W.  465. 

(ES)  Conditloaa  and  Restriettoma. 

9^155  (Mo.)  Where  a  deed  is  based  on  an 
agreement  to  support  the  grantor,  the  presence 
of  a  condition  subsequent  is  a  prerequisite  to 
the  granting  of  relief  to  tlie  grantor  by  setting 
aside  and  canceling  the  deed  for  breach. — Sbafer 
V.  Shafer,  190  S.  W.  323. 
9=3 1 60  (Mo.)  The  effect  of  the  breach  of  a  con- 
dition subsequent  is  the  forfeiture  of  a  vested  es- 
tate, and  hence  not  to  be  favored.— Shafer  t. 
Shafer,  190  S.  W.  323. 

(B*)  Iioaa  or  RellnaalaliiBCBt  of  Rla(I>*a. 

*=>I77  (Tenn.)  Where  a  grantor  made  two 
conveyances  correctly  describing  land,  but  stak- 
ed off  a  part  of  the  first  as  belonging  to  the 
second,  held,  that  nothing  else  appearing,  suc- 
cessors in  title  of  first  grantee  may  recover  that 
portion  of  their  lot  as  shown  by  their  deed, 
which  was  staked  off  as  belonging  to  second.- 
Ferguson  v.  Prince,  190  S.  W.  54& 

IV.  PLEADINQ  AMD   EVIDEITOE. 

9s>2li(3)  (Mo.)  In  a  mother's  suit  in  equity  to 
set  aside  and  cancel  her  warranty  deed  to  her 
son,  evidence  held  not  to  show  any  fraud  in  pro- 
cuniuEthe  conveyanoe.— Shafer  v.  Shafer,  190  S. 

DE  FACTO  OFFICERS. 

See  Municipal  Corporations,  9=>147. 

DEFAULT. 

See  Appeal  and  Krror,  ^=^957 ;   Judgment,  ^s> 
ft2— 143 

DEFINITIONS. 

See  Criminal  Law,  «=»800;  Trial,  «=>219. 

DELEGATION  OF  DUTY. 

See  Master  and  Servant,  9=s>103. 

DELEGATION  OF  POWER. 

See  Intoxicating  Liquors,  9s»10,  12. 

DELIVERY. 


See   Bills   and   Kotes,  «=»64, 
«s»91;    Inouiance,  9=>136; 


617 ;    Carriers, 
Sales,  «s9l81. 


DEMAND. 

See  Exchange  of  Property. 

DEMONSTRATIVE  EVIDENCE 

Se«  Criminal  Law,  «s»404. 

DEMURRER. 

See  Appeal  and  Error,  <S=3927,  997:  Criminal 
Law,  <»=3752:  PleRding,  «=9205-214;  Quo 
Warranto,  9=»52. 

DEPARTURE 

See   Pleading,   «=»420. 

DEPOSITIONS. 

See  Appeal  and  Error,  «=>236.  242,  260,  683. 

«=»(7  (Ky.)  Civ.  Code  Prac.  $  006,  subsec.  8, 
providing  for  examination  of  adverse  party  be- 
fore trial,  gives  a  i»irty  the  unrestricted  right 
to  take  the  deposition  of  the  adverse  party, 
though  the  witneKs  does  not  belong  to  the  class 
named  in  section  554,  specifying  when  a  deposi- 
tion may  be  read.— Chnstiau's  Adm'x  v.  Enuis, 
675. 


190  S.  W.  C75. ^ip. 
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«=s>l»  (Ky.)  Under  Ciy.  Code  Prac.  {  674,  pro- 
viding that  if  all  the  parties  against  whom  dep- 
osition is  read  are  under  certain  disabilities,  the 
deposition  must  be  taken  upon  interrogatories, 
applies  wLere  the  deposition  is  read  against 
only  an  infant  defendant,  although  there  are 
other  parties  defendant. — Luscher  t.  Julian's 
Adm'r,  190  S.  W.  602. 

<S=>49  (Tex.Cr.App.)  Code  Cr.  Proc.  1911,  art 
820,  does  not  authorize  a  notary  public  in  an- 
other state  to  take  depositions  of  residents 
thereof  in  criminal  cases.— Porter  v.  State,  190 
S.  W.   159. 

<S=>98  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art. 
3677,  as  to  depositions,  and  articles  7778,  7779, 
as  to  trial  or  right  of  property,  depositions  tak- 
en by  claimants  held  to  be  in  claimant's  suit, 
although  entitled  in  original  Buit.— Dawedoffi  v. 
Hooper,  180  S.  W.  622. 

DEPOSITS. 

See  Ball,  <S=>7S ;  Banks  and  Banking,  ®=3 
127;  Damages,  $=»81,'  Garnishment,  4=> 
66. 

DEPOSITS  IN  COURT. 

See  Garnishment,  ^=s59. 

DEPOTS. 

See  Covenants,  ^=>1. 

DERRICKS. 

See  Master  and  Servant,  $=>233. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Bxecutoia  and  Administrators; 
Wills. 

I.  XATUBE  AND  COTTRSE  IN  GEN- 
EBAI.. 

^;=38  (Ky.)  An  heir  inherits  no  interest  in  prop- 
erty which  his  ancestor  had  an  oral  contract  to 
purchase,  where  another  heir  after  the  ancestor's 
death  paid  a  small  balance  due  and  took  a  con- 
veyance to  himself. — Vanover  v.  Steele,  190  S. 
W.  667. 

€=9 1 5  (Ky.)  On  the  death  of  an  infant  intes- 
tate without  issue,  property  acquired  by  him 
from  his  paternal  grandfather,  who  died  after 
the  death  of  the  infant's  father  and  before  the 
infant,  descends  to  the  infant's  mother,  under 
Ky.  St.  §  1.393,  not  to  his  brothers,  under  sec- 
tion 1401.— Vanover  v.  Steele,  190  S.  W.  667. 

HI.  BIGHTS  AND  I.IABII.ITn:S  OF 

HEIBS   AND   DISTBIBUTEES. 

(A)   Nature   and    Eataltlisbmeat    of  Rlarlita 

fln  General, 

^s>7H6)  (Ky.)  In  a  suit  for  partition,  evi- 
dence keld  to  show  that  deceased  brother  of 
Elaintiff  was  an  infant  when  he  died,  so  that 
is  interest  in  the  land  inherited  from  his  fa- 
ther passed  to  his  brother,  under  Ky.  St.  |  1401, 
instead  of  to  his  mother,  under  section  1393. — 
Vanover  v.  Steele,  190  S.  W.  667. 
®=s9l(l)  (Tex.Civ.App.)  For  an  heir  to  sue  a 
debtor  of  his  ancestor's  estate,  he  must  allege 
and  prove  there  was  no  administration  and  none 
necessary. — Freeman  v.  Klaerner,  190  S.  W,  543. 

DESCRIPTION. 

See  Boundaries,  ^=>3,  11;  Deeds,  4=>3S;  Dis- 
orderly House,  ®=9l2;  Frauds,  Statute  of, 
«=»110. 

DESTRUCTION. 

See  Bills  and  Notes,  «=»70. 


DETINUE. 


See  Beplevin. 


DIRECTING  VERDICT. 

See  Trial,  «=»  168.  169. 

DIRECTORS. 

See  Banks  and  Banking,  9=>61,  67:  Corpora- 
tions,  <8=»415,  426. 

DISCHARGE. 

See  Bankruptcy,  «=435,  436;  Bills  and  Notes, 
®=352;  Criminal  Law,  €=>576;  Principal 
and  Surety,  9s9l96 ;   Release. 

DISCRETION  OF  COURT. 

See  Appeal  and  Krror,  «=>957,  959;  Criminal 
Law,  <S=»699,  939,  1153.  1154;  Judgment, 
<S=>139;  Pleading,  «s>236;  Specific  Per- 
formance, 9s»& 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Hrror,  •=»e27,  778-792;  Coets, 
^=»48;  Criminal  Law,  «=9ll31;  Judgment, 
^S3654;  Justices  of  the  Peace,  «=»166; 
Limitation  of  Actions,  ^=»130. 

I.   VOLUNTARY. 

<8=»18  (Mo.)  Rev.  St.  1909,  §  1980,  held  not  ta 
authorize  plaintiff  after  trial,  where  verdict  for 
defendant  is  set  aside,  to  take  a  nonsuit  pending 
the  term,  against  the  consent  of  a  defendant 
who  prays  an  appeal  from  the  order  granting 
new  trial.— State  ex  rel.  J.  Hahn  Bakery  Ca  v. 
Anderson,  190  S.  W.  857. 

IL   INVOXUNTABY. 

«=956  (Tei.Civ.App.)  All  parties  necessary  to 
the  final  disposition  of  main  issue  in  a  suit 
should  be  joined,  and  their  omission  will  require 
either  a  dismissal  or  a  stay  of  proceedings  until 
brought  in.— Collin  County  School  Trustees  v. 
Stiff,  190  S.  W.  216. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  «3>419,  420,  811;  Indict- 
ment and  Information,  ^=9128,  132. 

^=>4  (Mo.)  In  prosecution  for  keeping  a 
bawdyhouse,  etc.,  contrary  to  Rev.  St.  1909,  i 
4'r58,  Instruction  that  accused,  a  hotel  keeper, 
might  furnish  lodging  even  for  prostitutes,  bis 
only  duty  being  not  knowingly  to  permit  them 
to  ply  their  avocation  abont  his  premises,  was 
improperly  refused.— State  ▼.  Malloch,  180  S. 
W.  266. 

iS=>l2  (Mo.)  An  indictment  for  keeping  • 
bawdyhouse,  contrary  to  Rev.  St.  1909,  S  4758, 
need  not  charge  knowledge  by  accused  that  the 
house  was  kept  for  immoral  purposes. — State  v. 
Malloch,  190  S.  W.  2CG. 

An  indictment  for  keeping  bawdyhouse,  de- 
scribing the  bouse  as  located  at  the  northwest 
corner  of  the  intersection  of  certain  streeis, 
sufficiently  designated  the  house. — Id. 
<S=3l3  (Mo.)  In  prosecution  for  keeping  a 
bawdyhouse,  the  indictment  covering  only  a 
hotel  building,  admission  of  evidence  of  arrret 
in  hotel  "annex"  in  another  building  of  persons 
charged  with  lewd  conduct  was  error. — State  v. 
Malloch.  190  S.  W.  266. 

€=9 1 6  (Tex.Cr.App.)  In  a  trial  for  keeping  a 
house  for  prostitutes,  testimony  of  a  witness 
held  admissible,  on  question  of  conveying  knowl- 
edge to  accused  of  character  of  women  residing 
at  house,  and  that  tliey  were  plying  tiieir  voca- 
tion.—Wyatt  V.  State,  100  S.  W.  163. 
®=>I6  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art.  500,  relative  to  keeping 
disorderly  houses,  evidence  that  the  house  in 
question  was  in  the  "reservation  district"  was 
admissible.— Speem  v.  State,  190  S.  W.  164. 
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INDBX-DI6EST 


IMTore« 


DISPUTE. 

See  Compromiae   and    Settlement,   <B— >0;    Ex- 
ecutors  and  Administraton),  4=>251. 

DISSOLUTION. 

See  Banks  and  Banking,  4=9316;  Ckirporations, 
-®=»61T-621;  Partnership.  «=9328-342; 
Schoola  and  School  Districts, 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  GorporationB,  «=>413 ;  Criminal  Law,  <=» 
700,  1087;  Evidence,  *=»44;  Officers.  «=» 
100;   Statutes.  «=»102. 

«s»S(l)  (Mo.)  In  view  of  Const,  art.  9,  |  28. 
Rev.  St  1900,  }  3508,  and  section  8057,  subd. 
10,  held,  that  the  word  "coonties"  in  Laws  1013, 
p.  110,  as  to  payment  by  "counties"  of  fees  to 
prosecntin^  or  circuit  attorneys  for  attending 
coroners'  inqnests,  should  be  construed  to  in- 
clude the  city  of  St  Louis,  so  that  such  city  is 
responsible  for  the  attorney's  fees.— State  ex 
rel.  Harvey  v.  Sheeban,  100  S.  W.  864. 

DISTRICTS. 

See  Drains;  Highways,  4=390;  Levees,  ^saS, 
11 ;   Schools  and  School  Districts. 


See  Drains. 


DITCHES. 
DIVISION. 


See  Levees,  4=96. 

DIVORCE. 

See   Courts,  4=>474;    Insane  Persons.   ^»87, 

94.  

H.  OBOUMl>8. 

4=»25  (Tez.Civ.App.)  Husband's  refasal  to  sell 
their  home  and  move  to  some  other  community 
did  not  entitle  wife  to  divorce. — ^Hartman  v. 
Hartnian,  190  S.  W.  846. 
«=>27(1)  (Ky.)  There  is  no  settled  mle  as  to 
what  is  necessary  to  show  such  cruel  and  in- 
bnman  behavior  as  to  indicate  a  husband's  set- 
tled aversion  toward  Us  wife,  except  that  his 
behavior  need  not  be  brutal  or  violent — Bums 
T.  Burns,  100  S.  W.  683. 

4s»29  (Mo.App.)  Where  a  wife  thought  she 
was  acting  for  her  husband's  benefit  in  consign- 
ing talm  onnecessarily  to  a  hospital  for  insane, 
ber  Innocent  wrong  cannot  be  construed  as  an 
Indignity  within  meaning  of  divorce  statutes.— 
Wilson  v.  Wilson,  190  S.  W.  63. 

Where  a  wife  was  acting  in  good  faith  with 
support  of  probable  cause  in  opposing  termina- 
tion of  ber  guardianship  over  husband,  her  a<v 
tion  was  not  an  indigni^,  within  meaning  of  di- 
vorce statutes.— Id. 

«=338  (Ky.)  Under  Ky.  St  i  2121,  authorizing 
divorce,  the  "other  cause"  is  one  which  in 
severity  rises  above  the  ordinary,  common,  and 
trivial  disputes  and  differences  occurring  b«h 
tween  husband  and  wife,  though  falling  below 
conduct  furnishing  cause  for  an  absolute  di- 
vorce.— Bums  v.  Bums,  190  S.  W.  683. 

IT.  JVBZSDIOTION.   PBOOEEDIiraS, 
AND   BEIilEF. 

(C)  PleadiBK. 
4=^91  (lex.Civ.App.)  In  divorce  case,  petition 
should  follow  language  of  statute  respecting  ju- 
risdictional facts  of  residence  in  state  and  coun- 
ty.-Bloch  V.  Bloch,  190  S.  W.  528. 
«=>93(3)  (Tex.Clv.App.)  In  wife's  suit  for  di- 
vorce on  ground  of  cruel  treatment,  In  aI>8enGe 
of  an  allegation  of  physical  violence  or  imputa- 


tion of  want  of  chastity,  petition  must  allege 
such  treatment  as  will  produce  a  degree  of  men- 
tal distress  which  thrcafens  to  impair  her  health. 
—Bloch  V.  Bloch.  190  S.  W.  528. 

In  wife's  suit  for  divorce  on  ground  of  cruel 
treatment,  a  petition  which  failed  to  gpe'cificnlly 
state  time,  place,  and  material  circumstances  of 
acts  of  cruel  treatment  alleged  held  insufficient 
upon  special  exception,  as  stating  merely  conclu- 
sion of  pleader. — Id. 

«=»I08  (Tex.Civ.App.)  In  wife's  suit  for  di- 
vorce on  ground  of  cruel  treatment,  husband 
need  not  answer  at  all  to  render  it  court's  duty 
to  hear  testimony  showing  that  wife  has  been 
guilty  of  similar  acta  of  misconduct  toward  hus- 
band.—Hartman  V.  Hartman,  190  S.  W.  846. 

In  wife's  divorce  suit  for  cruel  treatment,  hus- 
band's answer  alleging  facts  as  to  wife's  cruelty 
toward  him  as  Jnstincatlon  of  his  having  her 
tried  on  cliarge  of  Insanity  held  to  plead  such 
cruel  acta  of  wife  sufficiently  to  admit  evidence 
of  them. — Id. 

CD)   Bvldenee. 

4=3 1 24  (Ky.)  Under  Ky.  St  {  2121,  evidence 
in  a  suit  for  absolute  divorce,  held  sufficient  to 
show  a  cause  other  than  the  statutory  grounds 
for  divorce,  authorizing  the  court  in  ita  discre- 
tion to  grant  alimony.— Bums  v.  Bums,  190  S. 
W.  688. 

4=»I32  (Mo.App.)  In  a  wife's  suit  for  divorce 
on  ground  of  indignities  constituting  a  statutory 
cause  for  divorce,  in  which  husband  filed  a  cross- 
petition  for  divorce  on  same  ground,  evidence 
held  to  sustain  a  judgment  refusing  each  party 
a  divorce.— WUson  v.  Wilson,  190  S.  W.  53. 

(B)  Dlsmlrasl.  Trial  or  Hearing,  and  Netv 
Trial. 

4=>I50(2)  (Tex.Civ.App.)  In  divorce  case,  where 
evidence  was  conflicting  upon  material  issues, 
failure  of  court  to  file  findings  of  fact  and  con- 
clusions of  law  upon  seasonable  request  there- 
for held  error.— Bloch  v.  Bloch,  100  S.  W.  528 

(G)  Appeal. 

4=>I84<10)  (Mo.App.)  While  the  appeUate  court 
is  not  bound  by  findings  of  the  trial  court  in  di- 
vorce cases,  where  evidence  is  cimflicting  and 
does  not  greatly  preponderate  either  way.  defer- 
ence will  be  given  to  judgment  of  trial  judge 
who  had  the  advantage  of  personal  contact  with 
parties  and  witnessea— Wilson  v.  Wilson,  190 
S.  W.  58. 

(H)  Fees  and  Costs. 

4=»197  (Ky.)  Under  Ky.  St  {  000,  in  action 
for  alimony  or  divorce,  wife  may  properly  be  al- 
lowed, as  part  of  her  costs,  a  reasonable  attor- 
ney's fee,  which  the  husband  must  pay.— Sdel»- 
ton  V.  Edelston,  100  S.  W.  1083. 

V.  AI.IMOirr.  AXXOWANOES.  AND 
DISPOSITION   OF   PBOFERTT. 

4=»227(1)  (Ky.)  In  wife's  suit  for  absolute  di- 
vorce and  for  alimony  and  to  recover  certain 
personal  property,  etc.,  not  presenting  any  dif- 
ficult legal  question  nor  requiring  an  unreason- 
able time  in  taking  the  proof,  the  allowance  of 
an  attorney's  fee  of  $300  to  the  wife  was  suffl- 
cient.— Bums  v.  Bums,  190  S.  W.  683. 
4=9240(2)  (Ky.)  On  absolute  divorce,  where  It 
appeared  that  during  the  15  years  of  their  mar- 
ried life  the  property  of  the  parties  had  in- 
creased by  about  $12,000,  to  which  the  wife  had 
largely  contributed,  she  should  be  allowed  all-, 
mony  in  the  amount  of  ^,000.— Bums  v.  Bums. 
190  S.  W.  688. 

4=»240(2)  (Mo.App.)  A  gift  of  a  note  by  a  hus- 
t>and  to  sister  on  eve  of  separation  from  his 
wife,  obviously  done  for  purpose  of  reducing 
alimony,  should  not  be  listed  as  a  liability  in 
determining  his  estate  for  purpose  of  fixing . 
omonnt  of  alimony.— Griffith  v.  Griffith,  100  S. 
W.  1021. 
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•=s>240(4)  (MoApp.)  Where  a  wife  was  award- 
ed a  divorce  and  custody  of  minor  child,  it  ap- 
pearing that  defendant's  net  worth  was  |3,000 
and  net  annual  income  $900,  an  allowance  of 
$20  per  month  without  allowance  for  mainte- 
nance of  child  was  inadequate  and  should  be  at 
least  $30  per  month.— Griffith  v.  Griffith,  190 
S.  W.  1021. 

®=»240(5)  (MoApp.)  Where  a  wife  was  award- 
ed custody  of  a  minor  child,  if  alimony  in  gross 
be  awarded  including  maintenance  of  child,  an 
amount  equal  to  a  moiety  of  defendant's  net 
worth  of  $3,000  would  not  be  excessive.— Grif- 
fith V.  Griffith,  190  S.  W.  1021. 
9=>2S2  (Ky.)  Where  the  wife  obtained  a  judg- 
ment for  an  absolute  divorce,  an  organ,  a  sew- 
ing mac'jine,  a  number  of  rugs,  and  other  house- 
hold furniture  purchased  by  her  out  of  her 
own  means  should  be  adjudged  to  her. — Bums  v. 
Burns,  190  S.  W.  683. 

4=»254  (Tex.Civ.App.)  Allegation  of  original 
and  supplemental  petitions  in  action  for  divorce, 
relating  to  the  separate  property  of  plaintiff 
and  the  claims  of  defendant  with  reference  there- 
to, held  to  authorize  judgment  that  plaintiff 
owned  land  in  her  own  separate  right  and  quiet- 
ing title  thereto  as  against  defendant. — Bortou  v. 
Borton,  190  S.  W.  192. 

«=»282  (Mo.App.)  Where  defendant  ccHtsented 
in  op«D  court  to  an  order  allowing  suit  money 
to  plaintiff,  and  did  not  object  or  except  to  the 
allowance  the  trial  court  cannot  be  convicted  of 
error.— Wilson  v.  Wilson,  190  S.  W.  63. 
<3=>286  (ICy.)  The  Supreme  Court  has  no  au- 
thority to  disturb  a  judgment. for  divorce  grant- 
ed by  the  trial  court,  and,  on  appeal,  can  only 
determine  whether  the  court  nnder  the  proof 
properly  adjudged  alimony  to  the  plaintiff. — 
Burns  v.  Burns,   190  S.  W.  683. 

Under  Ky.  St.  f  2121,  and  where  the  evi- 
dence would  have  justified  a  decree  a  mensa, 
the  facts  may  be  looked  into  upon  the  question 
of  the  allowance  of  alimony. — Id. 

VI.   CUSTODY   AND   STTPPOBT   OF 
OHHiDBEM. 

€s»308  (Mo.App.)  Where  a  wife  has  been 
awarded  a  divorce  and  custody  of  a  minor  child, 
whether  alimony  in  gross  or  monthly  alimony  be 
allowed,  such  amount  should  include  an  allow- 
ance for  maiTitenance  of  child. — Griffith  V.  Grif- 
fith, 190  S.  W.  1021. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Boondarles,    4s»36;     Criminal  Law,   ^sa 
663;  Evidence,  <8=>354-366. 

DOGS. 

See  Animals,  9s>100. 

DOMICILE. 

See  Divorce,  «=991. 

DONATIONS. 

See  Gifts. 

DOWER. 

X.  NATTTBE  AND  REQUISITES. 

«=»26  (Ark.)  In  view  of  Kirby's  Dig.  i  2691, 
the  right  of  dower  cannot  exist  against  the  bold- 
er of  a  vendor's  lien.— Bothe  v.  Oleason,  190  S. 
W.  662. 

n.  INCHOATE  INTEREST. 
(A)  Rlvlita  aad  RemeAlea  of  'Wife. 

-  4=»29  (Mo.)  An  inchoate  right  of  dower  prior 
to  the  death  of  husband  is  a  contingent  right, 
and  in  no  sense  vested,  but  a  mere  expectancy 
or  possibility  incident  to  the  marriage  relation, 


contingent  on  survivaL— First  Nat  Bank  ▼. 
Kirby,  190  S.  W.  697. 

4=935  (Mo.App.)  In  an  action  to  recover  plain- 
tiff's interest  in  real  estate  formerly  conveyed 
by  herself  and  husband  to  defendant,  upon  de- 
fendant's oral  promise  to  pay  plaintiff  value  of 
her  interest,  plaintiff  could  recover  for  value 
of  her  inchoate  right  of  dower. — Grajaon  t. 
Grayson,  190  S.  W.  930. 

(B)  Bsr,  Releaae,  or  Forfeltsre. 

«=>49r4)  (Mo.)  Under  Rev.  St  1909,  i  2788; 
providing  that  the  wife  may  relinquish  dower 
by  joint  deed  with  the  husband,  acknowledged 
and  certified,  section  8304,  providing  that  a 
married  woman  shall  be  deemed  a  feme  aole, 
did  not  enable  her  by  a  simple  deed  without  ac- 
knowled^ent  and  certification  to  pass  her  in- 
choate right  of  dower  in  real  estate  owned  by 
the  husband.— First  Nat  Bank  v.  Kirby.  190 
8.  W.  597. 

m.   BIGHTS   AND  inmrBTiTHW   OF 
IVIDOW. 

«s>84  (Mo.App.)  Bev.  St  1909,  H  8499-^501, 
providing  for  ascertaining  of  uncertain  or  con- 
tingent values  by  mortality-  tables  are  not  neces- 
sarily exclusive  and  do  not  refer  to  an  inchoate 
dower  estate.— Grayson  v.  Grayson,  190  S.  W. 
930. 

DRAINS. 

See  Eminent  Domain,  «s>2;    Statutes,  «s>123. 

I.   ESTABUSHMENT  AND  MAIN- 
TENANCE. 

<8=»2(1)  (Mo.)  Act  March  27,  1913  (Laws  1913, 
p.  271),  as  to  constructing  and  improving  ditch- 
es, held  not  invalid.— Barnes  v.  Pik^,  ISO  8. 
W.  883. 

<3=»I3  (Mo.)  Drainage  districts  are  public  cor- 
porations and  their  ditches  are  devoted  to,  and 
therefore  are,  public  uses.— State  ex  rd.  Mc- 
Williama  v.  Little  River  Drainage  Dist,  190  S. 
W.  897. 

«=s>28  (Mo.)  Since  the  statutes  as  to  organisa- 
tion of  drainage  districts  are  remedial  and  re- 
quire liberal  construction,  although  Laws  1913, 
p.  241,  i  16,  requires  procedure  as  to  condemna- 
tion of  lands  for  drains  to  follow  that  provided 
for  telephone  and  railroad  rights  of  way,  and 
Rev.  St  1909,  |  2360,  as  to  telephone  and  rail- 
road rights  of  way,  requires  that  the  petition 
shall  show  that  an  effort  has  been  made  to  agree 
with  the  owner,  nevertheless  the  petition  for 
appraisal  of  land  for  drainage  purposes  need  not 
so  allege. — Big  Lake  Drainage  Dist  v.  Bolwing, 
190  S.  W,  261. 

4=»39  (Ark.)  As  it  was  duty  of  property  owner 
when  made  a  party  to  a  suit  to  foreclose  a  lien 
for  drainage  assessments  then  to  set  np  all  his 
defenses  against  organization  of  drainage  dis- 
trict, errors  and  any  defects  will  not  be  consid- 
ered in  a  suit  to  set  aside  foreclosure  decree.— 
Neely  v.  Lee  Wilson  &  Co.,  190  S.  W.  431. 
«s>45  (Mo.)  In  view  of  Const  art.  6,  i  12.  as 
to  jurisdiction  of  county  courts,  and  article  9, 
f  1,  recognizing  counties  as  legal  subdivisions 
of  the  state,  the  Legislature  may  grant  drain- 
age districts  the  right  to  cross  public  highways 
without  obtaining  the  consent  of  counties  or 
county  courts. — State  ex  rel.  McWilliams  v.  Lit- 
tle River  Drainage  Dist.,  190  S.  W.  89T. 
€=>5S  (Mo.)  Under  the  circuit  court  act  as  to 
drainage  districts,  now  found,  with  amendments, 
as  sections  5496-5541,  Rev.  St  1909,  where  a 
drainage  canal  crosses  the  public  highway,  the 
duty  of  paying  for  a  bridge  across  the  canal 
rests  on  the  county. — State  ex  rel.  McWilliams 
▼.  Little  River  Drainage  Dist,  190  S.  W.  897. 

U.  ASSESSBtENTS  AND  8FBOIAI. 
TAXES. 

4=»76  (Mo.)  Where  the  minutes  of  one  board 
meeting  of  a  drainage  district  showed  that  the 
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engineer  recommended  that  certain  land*  be  oon- 
demned,  or  that  no  benefits  be  aaseased,  and  the 
board  postponed  action  for  one  meeting,  and  at 
a  subsequent  meeting,  the  minutes  showed  that 
it  was  voted  to  assess  the  property,  the  proceed- 
ings were  not  invalidated  by  insertion  of  the 
advisory  clause:  the  engiueer  having^  no  power 
in  the  matter.— Big  Lake  Drainage  Dist.  v.  Bol- 
wing,  190  S.  W.  261. 

<8=>79  (Mo.)  Act  March  27,  1913  (Laws  1013, 
p.  271),  as  to  ditches  requiring  (section  6611b) 
apportioDmeut  of  maintenance  tax  on  the  basis 
of  "benefits  assessed  for  original  construction," 
held  satisfied  by  order,  in  view  of  Rev.  St.  1909, 
S§  S5S9,  6591.— Barnes  v.  Pikey,  190  &  W.  883. 

DRAMSHOPS. 

See  IntoxicKting  Liqnora. 

DRUNKARDS. 

See  Criminal  Law,  «=>63 ;   Municipal  Coipora- 
tions,    «=»804. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=3>28&-S14, 

DUPLICITY. 

See  Pleading,  «=»64. 

DURESS. 

See  Release,  «s>18. 

DYING  DECLARATIONS. 

See  Homicide,  «=»203-216. 

EASEMENTS. 

See  Frauds,  Statute  of,  «=>60;    Highways. 

J.  CBEATIOir,   EXISTEirOE,  AND 
TEBMUIATION. 

^=9 1  (Tex.OiT.App.)  An  "easement"  is  the 
right  which  one  person  has  to  use  the  land  of 
anotiier  for  a  specified  purpose. — Callan  v.  Wal- 
ters, 190  S.  W.  829. 

$=37(2)  (Tez.Civ.App.)  To  acquire  easement  of 
way  by  prescription,  limitation  mnst  have  con- 
tinued for  period  of  ten  years. — Callan  v.  Wal- 
ters, 190  S.  W.  829. 

4=98(1)  (Tez.Civ.App.)  Use  of  wooden  stairway 
outside  'of  building  did  not  create  easement  in 
owner's  adjoining  lot;  for  no  man  can  have 
easement  on  his  own  property. — Callan  v.  Wal- 
ters, 190  S.  W.  829. 

Where  owner  of  building  with  outside  stair- 
way conveyed  adjoining  lot  to  bank  of  which 
be  was  president  and  principal  stockholder, 
there  was  nothing  in  bank's  use  of  wtJl  as  par- 
tition wall  to  cause  inquiry  as  to  what  oonaider- 
ation  was  being  paid  therefor. — Id. 
4=98(4)  (Xex.Civ.App.)  Use  of  way  over  land 
of  another  when  owner  is  also  using  it  is  not 
■ach  adverse  possession  as  will  serve  as  notice 
of  claim  of  right;  as  it  is  not  inconsistent  with 
license  from  owner^-^allan  v.  Walters,  190  8. 
W.  829. 

4=>I2(2)  (Tez.Civ.App.)  An  easement  may  be 
created  by  grant,  in  which  case  it  must  be  done 
with  same  formality  as  is  necessary  for  convey- 
ance of  fee.— Callan  v.  Waiters,  ISO  S.  \V.  829. 
«=>I7(1)  (Tez.Civ.App.)  Under  deed  of  house 
built  with  outside  stairway  and  to  which  aft- 
er conveyance  of  adjoining  lots,  entrance  had- 
been  made  to  building  thereon,  held,  that  gran- 
tee took  no  right  of  use. — Callan  v.  Walters,  190 
S.  W.  829. 

4=3 1 8(2)  (Tex.Civ.App.)  An  easement  by  way 
of  necessity  arises  where  owner  of  land  sells 
part  thereof,  and  it  is  necessary  to  pass  over 


land  sold  to  readi  Uiat  which  he  has  retained.— 
Callan  v.  Walters,  190  S.  W.  829. 
4=>I8(S)  (Tez.Civ.App.)  Use  of  stairway  in 
new  adjoining  building  for  access  to  existing 
building  in  place  of  former  outside  stairway 
held  not  necessary  to  use  of  upper  story  of  orig- 
inal building.— Callan  v.  Walters,  190  S.  W.  8^. 
4=3>35  (Tex.Civ.App.)  If  there  are  exceptions 
taking  case  of  prescriptive  easement  of  way  out 
of  statute,  they  must  be  pleaded.— Callan  ▼. 
Walters,  190  8.  W.  829. 

4s»36(l)  (Tez.CnT.App.)  Rule  that  one  assert- 
ing right  of  way  over  another's  land  by  pre- 
scription has  burden  of  establishing  negative 
fact  that  owners  of  servient  estate  were  free 
from  legal  disabUi^  during  prescription  period 
applies  only  where  prescription  is  claimed 
against  those  who  are  not  parties  to  suit — 
CaUan  v.  Walters,  190  8.  W.  829. 

EIGHT-HOUR  LAW. 

See  Master  and  Servant,  4=»13. 

EJECTION. 

See  Carriers,  «=»857,  882. 

EJECTMENT. 

See  Judgment,  4=>194;    Tenancy  in  (3ommon, 
4=965;   Trespass  to  Try  Title. 

I.  BIOHT  OF  AOTIOn  AXV  DE- 

TSKMEM. 

4=>9(2)  (TennJ  A  widow,  not  being  the  heir 
of  the  husband,  cannot  recoTer  in  ejectment — 
Ferguson  v.  Prince,  190  S.  W.  548. 
4»IS  (Mo.)  Ejectment  is  a  legal  action,  and 
can  only  be  maintained  on  a  showing  of  exist- 
ing legal  title  in  the  plaintiff  or  a  WaUy  de- 
vised title  from  a  common  source. — McQuitty  v. 
Steckdaub,  190  S.  W.  680. 

ELECTION. 

See  Criminal   Law,   4=9678;    Indictment  and 
Information,  4=9l32;    Pleading,  4=9369. 

ELECTION  OF  REMEDIES. 

4=9 1 2  (Mo.App.)  A  claimant  of  attached  goods 
is  not  l>arred,  on  theory  of  election,  from  claim- 
ing the  goods  by  interpleader,  by  his  having 
made  a  tliird  party  claim  in  the  attachment  ac- 
tion under  the  laws  applicable  to  the  city  of 
St.  Louis  as  to  indemnifying  bond  in  attachment 
(Rev.  St  1899,  p.  2550;  Rombauer's  Compila- 
tion of  Rev.  Code  of  St.  Louis  [Ed.  1912]  pp. 
22-27),  where  the  ofiScer  has  not  taken  a  lawful 
bond.— Highfield  v.  United  Magazine  Press,  190 
S.  W.  926. 

ELECTIONS. 

See  Intoxicating  Liquors,  4=9l2;    Mandamus, 
4=974;    Municipal  Corporations,  4=9918. 

XV.   QITAXJFIOATIONS   OF  VOTERS. 

4=976  (Mo.App.)  Whether  a  student  intends  to 
reside  at  place  to  which  he  comes  to  attend 
school  is  question  of  intention,  not,  however,  de- 
termined conclusively  by  his  testimony. — Goben 
V.  Murrell,  190  S.  W.  986. 

Students  coming  to  city  for  sole  purpose  of 
studying  at  an  institution  of  learninj;  with  in- 
tention of  remaining  three  years  and  then  locat- 
ing at  places  elsewhere  for  practice  of  their  pro- 
fession had  no  such  residence  in  city  as  qualified 
them  to  vote  at  a  city  election.— Id. 
€=981  (Tex.Civ.App.)  In  \view  of  Const  art  8, 
J  1,  a  person  who  owned  any  property  subject 
to  taxation  was  a  property  tax  payer  within 
Vernon's  Sayles'  Ann.  Civ.  St  1914.  art.  2831, 
prescribing  the   qualifications  of  voters  at  an 
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election  on  the  issaance  of  adiool  bonda.— Lone 
T.  Herring,  190  S.  W.  778. 

A  tbing  without  value  is  not  subject  to  taxa- 
tion, and  therefore  its  ownership  does  not  make 
the  owner  a  property  tax  payer  qualified  to  vote 
at  a  school  bond  election. — Id. 

Z.   COITTESTS. 

4=3269  (Tez.CSTApp.)  Remedy  given  by  stat- 
ute relative  to  election  contests  for  irregular- 
ities, such  as  illegal  throwing  out  of  votes  or 
denying  to  qualified  voters  right  to  vote,  is  ex- 
clusive.—Robertson  V.  Haynes,  190  S.  W.  735. 
4=9271  (Tex.  Civ.  App.)  Property  owners  of 
school  district  could  have  successfully  contested 
election  to  determine  whether  special  tax  should 
be  levied  and  collected  on  property  in  district, 
resulting  in  affirmative  vote  of  24  to  22,  by 
proving  that  negative  votes  of  two  qualified  vot- 
ers were  illegally  thrown  out,  and  that  another 
qualified  voter  was  not  permitted  to  vote. — ^Rob- 
ertson V.  Haynes,  190  S.  W.  736. 
4=>29l  (Mo.App.)  Where  students  were  allow- 
ed to  vote  by  election  officers  of  a  city,  they  are 
presumed  to  be  legal  voters,  and  burden  of  show- 
ing that  they  were  not  qualified  voters  is  on  par- 
ty contesting  their  right  to  vote. — Ooben  v.  Mu^ 
rell,  190  S.  W.  988. 

EMINENT  DOMAIN. 

See  lindtation  of  Actions,  «s>32. 

I.  HATUBE,   EXTENT,   AND   DEX.EOA- 
TION  OF  POWEB. 

«»2(11)  (Ark.)  In  dividing  levee  district,  Leg- 
islature could  not  moke  property  owners  oi  orig- 
inal district  liable  for  levee  work  done  in  new 
district,  after  passage  of  dividing  act,  under  con- 
tract made  by  original  district,  as  that  would  be 
taking  property  without  compensation.— Second 
Dividon  of  Laconia  Levee  Dist.  v.  Laeonia 
Levee  Dist,  190  S.  W.  438. 
4=92(11)  (Tex.  Civ.  App.)  Reassessment  of  a 
paving  assessment  to  correct  mistake  in  own- 
er's name  made  under  charter  adopted  in  ac- 
cordance with  Acts  38d  Leg.  c.  147,  held  not 
a  taking  of  property  without  compensation  in 
violation  of  Const,  art.  1,  §  17.— Gallahar  v. 
Whitley,  190  S.  W.  7B7. 

4=»I3  (Tex.Civ.App.)  Taking  private  property 
for  the  benefit  of  an  individual  by  a  municipal 
body  is  a  legal  fraud  upon  the  owner's  rights, 
although  there  was  no  fraudulent  intent  in  do- 
ing so.— Moseley  v.  Bradford,  190  S.  W.  824. 
4=347(5)  (Mo.)  A  city  has  no  power  to  condemn 
for  street  purposes  land  actually  in  pse  for 
school  purposes.— City  of  St  Louis  v.  Moore, 
190  S.  W.  867. 

n.  COMPENSATION. 
(A)   Heeesaltr  »>d  Safflelen«r  In  General. 

4=975  (Tex.Civ.App.)  Private  lands  cannot  be 
taken  from  owner  by  a  city  for  public  use  as  a 
reservoir  by  an  exercise  of  the  right  of  eminent 
domain  without  paying  therefor  at  time  of  tak- 
ing.—City  of  Ft.  Worth  V.  Reynolds,  190  S.  W. 
601. 

(C)  Meaaare   and  Amoaat. 

4s»l4l(2)  (Mo.App.)  The  permanent  damages 
recoverable  for  constructing  a  railroad  in  the 
street  in  front  of  lots  are  the  difference  in  the 
value  of  the  lots  before  and  after  such  construc- 
tion.— Williams  v.  Deering  Southwestern  Ry., 
190  S.  W.  367. 

HI.   PB0CEEDIN08  TO   TAKE   PBOP- 
EBTT  ANB  ASSESS  COM- 
PENSATION. 

4=>I72  (Tex.CivJ^pp.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art.  6531,  and  chapter  21A, 
art  12S3c,  1283d,  district,  court  has  jurisdic- 
tion, in  action  by  railroad  in  trespass  to  try  ti- 
tle, to  adjudge  condemnation  in  favor  of  defend- 


ant electric  light  and  ice  company.— Peooe  &  N. 
T.  By.  Co.  TTkakme,  190  8.  W.  809. 
4=»I98(1)  (Tex. Civ. App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1121,  |  73,  de- 
termination by  electric  light  and  ice  company 
that  condemnation  of  land  of  railroad  was  neces- 
sary could  not  be  reviewed  by  courts,  in  absence 
of  abuse,  or  showing  that  use  of  right  of  way  is 
impaired.— Pecos  ft  N.  T.  Ry.  (3o.  ▼.  Malone, 
190  8.  W.  809. 

4=»r98a)  (Tex.CivJlpp.)  Recitals  as  to  neces- 
sity in  condemnation  proceedings  to  establish  a 
public  road  do  not  controvert  positire  and  on- 
controverted  testimony,  upon  an  injunction 
hearing  that  there  was  no  public  necessity  for 
the  road.— Moseley  v.  Bradford,  190  S.  W.  824. 
4=3224  (Tex.Civ.App.)  A  defendant  railroad 
company,  permitted  to  condemn  land  under  a 
plea  filed  under  Vernon's  Sayles'  Ann.  CSiv.  St 
1914,  art  6631,  caiuot  secure  a  new  trial  for 
newly  discovered  evidence  as  to  its  claim  of  ti- 
tle.—Quanah,  A.  &  P.  Ry.  Co.  V.  CoUett,  190  & 
W.  1128. 

4=9241  (Mo.App.)  In  action  for  damages  for 
construocing  a  railroad  in  street  in  front  of 
plaintiff's  lots,  where  neither  the  instructions 
nor  the  evidence  distinguished,  the  permanent 
damages  from  temporary  damages  from  overflow 
of  the  lots,  judgment  for  plaintiff  was  erroneoniL 
—Williams  v.  Deering  Southwestera  By.,  190  8. 
W.  367. 

4=>262(2)  (Tez.CivApp.)  A  railroad  appealing 
from  an  award  of  damages  on  its  plea  for  con- 
demnation filed  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  6531,  but  not  questioning 
the  judgment  of  condemnation,  is  estopped  to 
raise  questions  affecting  its  original  claim  of  ti- 
tle.—Quanah,  A.  &  P.  Ry.  Co.  V.  Oollett,  190 
S.  W.  1128. 

IV.  BEMEDIES  OF  OWNEB8  OP 
PBOPEBTT. 

4s»307(2)  (Tex.Giv.App.)  Evidence  of  increased 
value  of  land  held,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  6521,  not  to  deprive  plain- 
tiff of  his  right  to  recover  for  lands  not  con- 
demned, but  at  most,  make  it  a  question  for  the 
jury.-^uanah,  A.  &  P.  Ry.  Co.  v.  Collett,  190 
S.  W.  1128. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  4=927;  Master  and  Servant, 
4=»179,  881. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance,  «=»388,  512,  613,  58S. 

ENTRY. 

See  Adverse  Possession,  4=9l6. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  4=3246. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  4=962-98. 

EQUITABLE  LIENS. 

See  Vendor  and  Pnrehaaer,  4»24e,  264. 

EQUITY. 

See  Account;  Appeal  and  Error,  4=31009;  Can- 
cellation of  Instruments;  Eijectment,  4=913; 
Fraudulent  Conveyances ;  Injunction;  In- 
terpleader; Judgment,  4=9461;  Jai7.  4=9l4; 
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Nuisance,  «=»77;  Partitioii:  Quieting  Title; 
Receivers ;  Reformation  of  Instraments;  Sab- 
tctgation;  Trusts. 

I.  JUBISDIOTIOM,   PIUirOIFI.£8,  AND 
MAXIMS. 

(A)  ir«tar«,  OronndB.  8nbjecta>  Bad  Bztent 

of  Jnrladlotton  in  General. 

4=>39C1)  (Mo.App.)  Wliere  a  case  is  submitted 
by  both  parties  as  one  in  equity,  the  court  will 
decide  the  whole  Issues,  and  award  complete  re- 
lief.—Buckner  V.  Midland  Farm  &  Land  Co., 
190  S.  W.  419. 

n.  ZJkOH£8  AMD  STAUB  DEMAITDS. 

«=>67  (Mio.)  Laches  not  amonnting  to  an  es- 
toppel U  a  defense  only  to  equitable  causes  of 
action.— Pazton  v.  Fix,  100  S.  W.  328. 

Z.   DECREE  AND  ENFOROEBIEHT 
THEREOF. 

«=»427(3)  (Mo.)  Where  a  petition  in  eauity  con- 
tains a  prayer  for  general  relief,  the  plaintiff  Is 
entitled  to  any  reuef  within  the  scope  of  the 
pleading  which  is  sustained  by  the  evidences 
though  not  entitled  to  the  special  relief  prayed 
for.— McQuitty  v.  Steckdanb,  190  S.  W.  590. 

ESCAPE 

«=>2  (Ky.)  Under  Ky.  St.  I  1338,  defendant, 
who  while  in  the  custody  of  an  officer  under  ar- 
rest went  into  a  house,  and  from  there  went 
home,  leaving  word  that  be  had  done  so,  and 
was  not  again  seen  or  pursued,  was  not  guilty  of 
an  escape.— Maggard  v.  Commonwealth,  190  S. 
W.  666. 

ESTATES. 

See  Descent  and  Distribution;  Dower:  Execu- 
tors and  Administrators;  Jctnt  Tenancy ; 
Landlord  and  Tenant;  Life  Estates;  Re- 
mainders; Tenancy  in  Commtn;  iSmsts; 
Wills. 

ESTATES  TAIL 

See  Deeds,  <8s»127. 

ESTOPPEL. 

Sec  Appeal  and  Error,  ^=9154,  882;  Assign- 
ments, €>=>8;  Boundaries,  ®=»47;  Champerty 
and  Maintenance,  ®=»7;  Corporations,  ®=3 
425;  Criminal  Law,  ®=>ll37;  Insurance,  ®=> 
668;  Judgment,  <&=»590-743;  New  Trial,  «=» 
10:   Prindpal  and  Agent,  ®=>25. 

n.  BT  DEED. 

(B)  BSatatea  and  Blarbts  SnbseaaentiT  Ao- 

qalred. 

^338  (Tenn.)  Where  grantor  in  a  general  war- 
ranty deed  was  without  title,  upon  bis  subse- 
quent acquisition  of  title  it  immediately  inured 
to  benefit  of  grantee  by  virtue  of  warranty. — 
Ferguson  v.  Prince^  190  S.  W.  648. 

Xn.   EQUXTABX.E  B8TOPFBI.. 
(A)   Natvre  and  Baaentlalu  In  General. 

«=>62(4)  (Ky.)  Where  by  Acts  1890.  c.  1637, 
boundaries  of  city  were  definitely  fixed,  and  city 
by  invalid  ordinances  in  1906  and  1913  attempt- 
ed to  strike  certain  territory  from  its  limits,  the 
city  was  not  estopped,  by  lapse  of  time  or  by  at- 
tempted enactment  of  such  ordinances,  to  assert 
jurisdiction  over  persons  selling  intoxicating  liq- 
uors within  territory  attempted  to  be  stricken.— 
City  of  Highland  Park  v.  I^Eer,  190  S.  W.  706. 
«=362(6)  (Tex.Civ.App.)  City,  which  purchased 
lands  for  reservoir,  used  only  part,  and  failed 
to  pay  part  of  price,  could  not  retain  the  lands, 
while  repudiating  Its  obligation  to  pay  on 
ground  that  its  promise  wasi  illegal,  because  no 
provision  was  made  for  payment,  as  required 


by  Const  art  11,  j 
Reynolds,  190  S. 


I  6,  7.— City  o«  Ft  Worth  T. 

7.  501. 


4=»62(8)  (Ky.)  Since  the  body  enacting  a  meas- 
ure can  repeal  it  only  in  the  same  manner  as 
that  in  which  it  was  enacted,  the  city  by  ac- 
quiescence  in  violation  of  an  ordinance  cannot 
be  estopped  to  enforce  the  ordinance. — Bates  v. 
City  of  Monticello,  190  S.  W.  1074. 

(B)   Oronnda  of  Batoppel. 

«»68(3)  (Mo.)  Where  plaintiffs  in  a  will  con- 
test alleged  title  in  the  testator,  they  were  es- 
topped in  a  subsequent  action  of  ejectment  to 
question  his  title,  though  the  allegation  of  title 
in  the  will  case  waa  withdrawn  prior  to  rendi- 
tion of  judgment,  after  which  the  trial  proceed- 
ed upon  the  same  theory^— Wilson  v.  McDaniel, 
190  S.  W.  8. 

^1^92(2)  (Moj^pp.)  Where  a  contract  was  not 
signed  by  two  of  parties,  plaintiffs,  who  have  re- 
ceived and  retained  the  full  benefits  accruing  to 
them  under  contract  which  they  signed  and  de- 
livered as  their  contract,  cannot  repudiate  its 
obligations  on  ground  that  it  was  not  signed  by 
all  of  parties  named  therein.— State,  to  Use  of 
Goodman,  v.  Regent  Laundry  Co.,  190  S.  W. 
951. 

(O)  Peraoaa  ASeoted. 

€s>98(S)  (Mo.)  Administrator  de  bonis  non  rep- 
resenting principal  beneficiary  under  a  will  k«M 
estopped  &om  comij^laining  of  an  agreement  be- 
tween such  beneficiary  and  the  executor  as  to 
the  value  of  certain  property  on  which  the  ex- 
ecutor should  receive  a  a  per  cent,  commission 
on  final  settlement.— In  re  Bryan's  Estate,  190 
S.  W.  681. 

EVIDENCE. 

See  Criminal  Law,  «=>361-504;    Depoeitlona; 

Witnesses. 
For  evidence  as  to  particular  facts   or  issues 

or  in   particnlar  actions  or  proceedings,   see 

also  the  various  specific  topics. 
For  review  of  rulings  relatiilg  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^=>661- 

678;   Trial,  <8s=»41-106. 

I.  JUDICIAL  NOTICE. 

<8=»5(2)  (Tex.CiT.App.)  The  court  could  not  Ju- 
dicially know,  nor  could  the  jury  from  commoa 
knowledge  say,  that  mud  and  water  two  inches 
deep  was  injurious  or  uncomfortable  to  hogs  dur- 
ing summer  months.— Ft.  Worth  ft  D.  C.  Ry. 
Co.  V.  Atterberry,  190  S.  W.  1133. 

^S944  (Mo.)  The  court  takes  Judicial  notice 
that  .the  city  of  St.  Louis  is  the  mly  dty  or 
county  that  has  a  circuit  attorney.— State  ex 
reL  Harvey  v.  Sheehan,  190  S.  W.  864. 

II.   PRESUMPTIONS. 

«B»67(1)  (Mo.App.)  Where  ground  on  both 
sides  of  railroad,  where  crossing  was  located, 
was  shown  to  be  within  city  limits,  such  condi- 
tion was  presumed  to  continue  until  contrary 
was  shown,  and,  the  road's  evidence  failing  to 
sliow  the  contrary,  crossing  must  be  accepted  as 
being  within  city.— Phillips  v.  Piyor,  190  8. 
W.  1027. 

<S=>7S  (Tex.Qv.App.)  Failure  to  produce  evi- 
dence peculiarly  within  knowledge  of  a  party 
will  raise  a  presumption  against  him  on  that  is- 
sue.—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smith, 
190  S.  W.  761. 

IV.  REI.EVANCT,  MATERIALITT,  AND 

COMPETENCT  IN  OENERAI.. 
CA)  Fneta  la  lasna  aad  Relevant  to  laaaea. 

«=3|06(6)  (Tex.Civ.App.)  In  an  action  for 
damages  caused  b^  defendant's  automobile  driven 
by  employ^,  testimony  that  driver  had  appear- 
ed intoxicated  once  held  incompetent. — Grordon 
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T.  Texas  &  Pacifir  Mercantile  &  Mffc  Co.,  190 

S.  W.  748. 

^:»M4  (Mo.App.)  In  an  action  to  recoTer 
plaintiFs  interest  in  real  estate  preriously  con- 
veyed b;  plaintiff  and  her  husband  to  defend- 
ant upon  defendant's  oral  agreement  to  pay 
plaintiff  value  of  her  interest,  collateral  evi- 
dence of  plaintiff's  troubles  with  her  hnsband 
held  not  admissible. — Grayson  v.  Grayson,  190 
S.  W.  930. 

*»l  14  (Tex.Civ.App.)  In  suit  for  rescission  of 
purchase  of  land,  held,  that  defendant  should 
have  been  required  to  answer  question  if  It  was 
not  true  that  consideration  mentioned  In  deed 
to  him  for  land  was  not  in  fact  paid  by  transfer 
of  interest  in  maize  header  patented  to  him, 
in  which  the  two  other  defendants  had  an  in- 
terest—Barbian  V.  Grant,  190  S.  W.  789. 

(C)  Slaallar    Vaet*    snd    Tranattetlona. 

4=9 131  (Tex.Civ.App.)  In  an  action  for  price 
of  silo,  evidence  that  similar  silos,  when  prop- 
erly constructed,  filled,  and  taken  care  of, 
would  make  and  keep  good  ensilage,  held  not 
admissible. — Ames  Portable  SUo  &  Lumber  Co. 
V.  Gill,  190  S.  W.  1130. 

V.  B£ST  AND  SEOONBABT  EVXDIJITOE. 

4=9 1 58  (6)  (Ark.)  In  an  action  for  malicions 
prosecution  oral  proof  held  competent  to  show 
an  abandonment  by  defendant  of  a  criminal 
prosecution  instituted  by  him  against  plaintiff 
before  a  justice  of  the  peace. — Twist  v.  Mullin- 
Ix,  190  S.  W.  851. 

«=s>IS8(17)  (E^.)  Parol  evidence  cannot  be  re- 
ceived to  prove  the  enactment  of  a  city  ordi- 
nance, the  records  of  the  city  council  bein^ 
alone  competent.— City  of  Highland  Park  v. 
Reker,  190  S.  W.  706. 

4e9|  58(28)  (Mo.App.)  In  suit  on  note  by  re- 
ceiver ot  bank,  where  bank's  books  were  volumi- 
nous, witness  who  had  never  audited  bank  books 
before  could  show  condition  in  which  be  found 
books  and  what  be  discovered  while  going 
through  them  as  auditor. — Citizens'  Trust  Go.  v. 
Ward,  190  S.  W.  364. 

^=9177  (MoJlpp.)  Where  books  of  original  en- 
try whioi  would  have  been  admissible  in  ev- 
idence were  in  another  state,  and  conld  not  be 
produced  in  evidence,  it  was  proper  to  admit 
copies,  which  testimony  of  witness  having 
supervision  of  the  original  books  showed  were 
exactly  same  as  originals.— Schwall  v.  Biggins- 
vUle  MiUiag  Co.,  190  S.  W.  950. 

<3=>I8I  (Ark.)  In  view  of  Kirby's  Dig.  ff  2149, 
4662,  4604,  in  relation  to  justices  of  the  peace, 
in  an  action  for  malicious  prosecution,  oral 
proof  of  a  judgment  of  dismissal  by  a  justice  of 
the  peace  in  criminal  prosecution  instituted  by 
defendant  against  plaintiff  would  not  be  com- 
petent until  a  sufficient  foundation  had  been 
laid  by  showing  that  justice  had  kept  no  docket 
or  that  his  docket  had  been  lost  or  destroyed. — 
Twist  V.  MuUinlx,  190  S.  W.  851. 

vn.  ADMissioirs. 

(A)  Hatvre,  Form,  and  Ineldents  in   Gen- 
eral. 

«=s2l3(2)  (Mo.)  The  admissim  of  letters  be- 
tween company  and  beneficiary  merely  showing 
negotiations  without  mention  of  compromise  did 
not  violate  rule  asainat  proof  of  negotiations 
for  compromise.— Bonslett  t.  New  York  Life 
Ins.  Co.,  190  S.  W.  870. 

«Bs»2l5(l)  (Mo.App.)  Certificate  of  insured's 
physician,  constituting  part  of  proofs  of  death, 
is  admissible,  in  action  against  insurer,  on 
ground  that  answers  constitute  admissions  on 
beneficiary's  part,  subject,  however,  to  contradic- 
tion or  explanation. — Hicks  v.  Metropolitan 
life  Ina  Co.,  190  S.  W.  661.  , 


(O)  Br  Snuitora,  Voraaer  Ovrmers,  or  PriT- 
lea. 

«=9230(1)  (Tex.CivApp.)  In  suit  to  rescind  pnr- 
cbase  of  land  for  fraud,  testimonv  that  defend- 
ant stated  in  presence  of  another  defendant 
that  land  was  neb  and  good  agricultural  land, 
and  was  north  of  a  certain  town^  which  was 
not  the  case,,  was  admissible  as  u  mature  of 
admission  against  interest. — Barbian  y.  Grant, 
190  S.  W.  789. 

<3=>233  (Tex.Civ.App.}  DecIarationB  by  defend- 
ant subsequent  to  claimed  gift  of  a  note  to  his 
wife  held  not  admissible  to  show  his  ownersbm 
of  the  notes.— Earhart  v.  Agnew,  190  S.  W. 
1140. 

Vm.  DECIiAKATIOMS. 

(A)  Natare,  Form,  and  In«ldenta  la  Gen- 
eral. 

«s>266  (Tex.Civ.App.)  C;onversati<»  between 
third  parties,  outside  hearing  of  plaintiff,  ordi- 
narily would  not  be  admissible  against  him. — 
Tyler  v.  McChesney,  190  S.  W.  1116. 
«=927l(13)  (Tex.Civ.App.)  In  action  on  ac- 
count, a  dedaration  of  plaintiff's  agent  that  he 
did  not  intend  to  release  defendant  by  accept- 
ing notes  of  other  parties  was  not  inadmis- 
sible as  self-serving,  where  it  was  part  of  a 
conversation  wherem  defendant's  attorney  ad- 
mitted defendant  did  not  claim  a  release  by  ac- 
ceptance of  such  notes. — Wilson  v.  J.  W.  Crow- 
dns  Drug  Co.,  190  S.  W.  104. 

XX.  HEABSAY. 

«s>3l7(l)  (Mo.)  Details  of  conversatiim  be- 
tween witness  and  persona  not  parties  or  other 
witnesses,  being  hearsay,  were  properly  ex- 
cluded.—Bonslett  V.  New  York  Life  Ins.  Co., 
190  S.   W.  870. 

«=»3I7(2)  (Tex.Civ.App.}  Where  a  shipper  did 
not  accompany  cattle,  nis  testimony  that  they 
brought  him  a  certain  amount,  that  the  commis- 
sion company  stated  they  weighed  a  certain 
amount,  and  that  one  animal  killed  in  tranut 
weighed  a  certain  amount  at  destination,  was 
inadmissible  as  hearsay. — Panhandle  &  8.  ¥'. 
Ky.  Co.  V.  Curtis,  100  S.  W.  837. 

X.  DOOUXEHTABT    BVIDENCB. 

(C)   Private  'Wrltinca  and  Publlcatloaa. 

«::»354(20)  (Mo.App.)  In  action  for  breach  of 
contract  to  sell  and  deliver  flour,  carrier's  books 
of  original  entry,  showing  time  of  arrival,  stor- 
age, notice  to  consignees,  etc,  the  entries  beiJDK 
made  by  various  clerks  in  the  usual  course  of 
business,  were  admissible  on  account  of  their 
own  probative  force, — Schwall  v.  Higginsville 
Milling  Co.,  190  S.  W.  959. 
<3=»359(1)  (Mo.App.)  Photographs  ot  defend- 
ant's automobile,  which  collided  with  plaintiflra, 
held  admissible  notwithstanding  changes  in  the 
automobile's  condition  necessary  to  take  it 
home.— Young  t.  Dunlap,  190  S.  W.  1041. 

(D)  Prodnetioa,   Anthentleatloa,    and   Bt- 
teet. 

®=>366(1!9  (Mo.)  An  altered  record  of  proceed- 
ings of  drainage  district  board  is  admissible  in 
proceeding  to  confirm  the  commissioners'  report 
when  the  only  evidence  as  to  the  alteration  is 
that  of  the  president  of  the  board,  that  the 
alteration  was  made  at  his  suggestion  that  the 
minutes  might  correctly  state  the  business  trans- 
acted.—Big  Lake  Drainage  DisL  v.  Rolwinx. 
190  S.  W.  261. 

XI.    PABOLOBEXTRIKBIOEVIDENOB 
AFFECTIirO  WBITIKOS. 

(A)   Contrndlctlngr,  Varying,  or  Addtas  «• 
Terma   of  'Written    Inatmment. 

<S=»397(1)  (Mo.App.)  Where  a  written  contract 
is  unambiguous,  it  cannot  be  contradicted  by 
any  letter  or  letters  written  by  one  of  the  par- 
ties.—Antrim  Lumber  Co,  (r.'pa)s,.MQ  S.  W. 
971.  Digitized  by  VjOXjVR 
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«=>4l7(ie)  (McApp.)  Bm  of  lading  consUtutei 
the  contract  between  shipper  and  carrier,  and, 
where  no  more  appeared  than  that  it  was  inten- 
tion of  shipper  and  Initial  carrier  that  shipment 
was  to  be  made  and  the  charges  therefor  collect- 
ed from  the  oonsignee  at  destination,  its  terms 
could  not  be  varied. — ¥azoo  &  M.  V.  R.  Co.  t. 
Picfaer  Lead  Co.,  190  S.  W.  387. 
4=>420(7)  (Mo.App.)  Parol  evidence  is  admis- 
sible to  show  that  a  note  was  signed  for  accomo- 
dation, to  be  used  for  a  certain  purpose  only. — 
Schlamp  v.  Manewal,  190  S.  W.  (S5& 

(C)  Separate   or   Snbae«neitt    Oral   A«ree- 

atent. 

«ss»44l(9)  (Ark.)  Where  order  for  purchase  of 
sewing  machines  stipulsted  that  no  agreement 
other  than  contained  in  such  order  should  be 
any  part  of  contract,  and  also  that  order  was 
subject  to  approval  of  vendor,  evidence  that  in 
mailing  order  purchaser  attached  a  written 
stipnlation,  reserving  right  to  return  certain  un- 
sold machines,  was  not  objectionable  as  tending 
to  vary  the  written  contract — White  Sewing 
Mach.  Co.  V.  Atkinson  &  Son,  190  S.  W.  111. 
«=>44l  (11)  (Tez.Civ.App.)  In  an  action  on 
notes  transferred  as  part  consideration  for  an 
exchange  of  property  under  a  written  contract 
agreeing  to  sell  and  convey  notes,  parol  evi- 
dence held  inadmissible  to  prove  terms  either 
additional  to  or  different  from  those  contained 
in  writing.— Borschow  v.  Wilson,  190  S.  W.  202. 
9=9443(21  (Ark.)  Parol  evidence  of  representa- 
tiona  maoB  by  selling  agents  of  a  corporation  that 
corporation  would  create  and  maintain  a  surplus 
fund  out  of  money  received  in  ercess  of  face 
value  of  capital  stock  is  not  admissible  to  vary 
a  written  subscription  contract  for  stock. — 
Hicks  v.  Helm,  190  S.  W.  564. 
«=s>444(2)  (Mo.App.)  The  fact  of  a  conditional 
delivery  of  a  written  contract  to  a  party  to  it 
cannot  be  proved  by  parol. — Stimsou  v.  Brink- 
man,  100  S.  W.  646. 

Where  salesman's  written  contract  of  employ- 
ment was  unambiguous,  proof  that  it  was  de- 
livered on  condition  that  another  contract  should 
be  drawn  up  later  was  inadmissible  in  action  on 
the  original  contract— Id. 

(D)  Conatmctlon    or    Application    of   Lan^ 

Knave   o<   Written    Inatrnment. 

4=9448  (Tez.Civ.App.)  In  the  absence  of  am- 
biguity in  a  written  contract,  and  of  fraud,  acci- 
dent, or  mistake,  evidence  to  establish  prelim- 
inary negotiations  for  the  contract  or  to  show 
an  intention  of  the  parties  thereto  at  variance 
with  its  terms  is  inadmissible. — Davis  v.  Wynne, 
190  8.  W.  610. 

Zn.   OFimON   ZrVTDEITOE. 

(A)   Conclnelons     and     Opinion*     of     'Wlt- 
neaaea  In  OeneraI> 

«=3>47l^2)  (Tex.CHvApp.)  In  partner's  salt  for 
^ssolution  and  accounting,  held,  that  court 
properly  excluded  general  question  to  a  defend- 
ant as  to  what  book  of  firm's  accounts  he 
would  look  to  to  ascertain  amount  of  cash  re- 
ceived and  paid  out— Tyler  v.  McChesney,  190 
S.  W.  1115. 

«=s>47l(24)  (Mo.App.)  In  insurers'  action  to 
recover  loss  paid  upon  property  alleged  to  have 
been  destroyed  by  fire  started  by  defendant's 
engine,  question  to  insurance  agent,  tending  to 
show  that  the  fire  might  have  been  started  by 
tramps,  campers,  etc.,  held  properly  excluded. — 
Belt  V.  St  Louis,  I.  M.  &  S.  Ey.  Co.,  190  S. 
W.  1002. 

«=>47l(26)  (Tex.Clv.App.)  In  trespass  to  try 
title  by  plaintiff  claiming  under  forfeiture  and 
award  of  lands  to  him  by  general  land  office, 
certificate  of  acting  commisRioncr  that  lands 
"were  forfeited"  held  inadmissible. — Speed  v. 
Sadherry,  190  S.  W.  781. 


«=»47l(35)  (Tez.CiT.App.)  In  action  for  delay 
In  shipment  of  live  stock,  question  to  plaintifb 
as  to  difference  in  market  on  'Thursday  and  on 
Tuesday  "when  you  should  have  gotten  there" 
held  improper  aa  calling  for  expression  of  opin- 
ion and  conclusion  on  mixed  question  of  law  and 
fact— St  Louis  Southwestern  Ry.  Co.  of  Tex- 
as v.  Miller  &  White,  190  S.  W.  819. 

In  action  for  delay  in  shipping  cattle,  plain- 
tiffs held  properly  aUowed  to  testify  as  to  diff- 
erence in  market  value  of  cattle  on  Thursday 
and  Tuesday,  rather  than  stating  what  the  mar- 
ket value  was  on  such  dates,  and  leaving  to  jury 
question  of  difference. — Id.  ■ 
«=»48l(3)  (Tex.Oiv.App.)  In  action  for  negli- 
gent carriage  of  cattle,  testimony  that  the  dif- 
ference in  value  of  the  cattle  was  $5  a  head 
on  account  of  their  actual  appearance  on  ar- 
rival compared  with  what  their  appearance 
would  have  been  if  they  had  arrived  after  a 
run  in  reasonable  time  wa»  inadmissible,  being 
an  answer  on  a  mixed  question  of  law  and  fact. 
—Kansas  City,  M.  ft  O.  Ry.  Co.  of  Texas  t. 
James,  190  S.  W.  1136. 

(B)  Sabjeets  of  Expert  TeatlmbnT-. 

9=9506  (Mo.App.)  In  a  servant's  action  for 
injuries,  a  physician's  statempnt  in  answer  to  a 
question  whether  plaintiff  will  be  able  to  con- 
tinuously do  hard  labor,  heM  admissible  as  ex- 
t>ert  opinion,  and  did  not  call  for  a  conclusion. 
— Stobile  V.  McMahon,  190  S.  W.  652. 
«=»506  (Mo>App.)  In  an  action  for  personal  in- 
juries, a  physician  testifying  as  an  expert  may 
state  that  pkuntiS's  rupture  might  or  could 
result  from  the  injury,  but  cannot  assume  the 
function  of  the  jury  by  stating  that  it  did  so 
reault— Ruch  v.  Pryor,  190  S.  W.  1087. 
9=9528(1)  (Mo~App.)  In  an  action  for  injuries 
resulting  from  an  automobile  collision,  testi- 
mony of  experts,  who  examined  the  breakage 
and  marks  on  defendant's  car,  as  to  the  manner 
of  the  collision,  is  admissible. — Toung  t.  Dun- 
lap,  100  S.  W.  1041. 

<S=>528(2)  (Mo.App.)  In  an  action  for  personal 
injuries,  a  physician  testifying  as  an  expert 
may  state  that  plaintiff's  rupture  might  or 
could  result  from  the  injury.- Ruch  v.  Pryor, 
190  S.  W..1087. 

9=3^2  (Tex.Civ.App.)  In  action  for  personal 
injuries,,  evidence  by  a  physician  that  there  was 
such  a  thing  as  exaggeration  of  injuries,  es- 
pecially where  they  occurred  as  a  result  of 
railroad  accidents,  held  properly  excluded.— 
Kansas  City,  M.  &  O.  By.  Co.  of  Texas  r. 
B^inke,  190  S.  W.  1143. 

(O)   Oompeteney  of  Ezperta. 

^9543(2)  (Mo.App.)  A  witness  shown  to  be  a 
carpenter  of  80  years'  experience  and  to  have 
worked  on  Uie  building  in  question  held  compe- 
tent to  testify  to  the  cost  of  repairing  plastering. 
—Moore  v.  McCutchen,  190  S.  W.  350. 
9=9543(4)  (Tex.Civ.App.)  In  action  for  value  of 
a  lost  picture,  witness  Ae.'d  not  qualified  suffi- 
ciently to  make  her  opinion  admissible. — Wells 
Fargo  &  Co.  v.  Long,  100  S.  W.  630. 

In  action  for  value  of  lost  water  color  paint- 
ing, witness  with  experience  in  selling  such 
paintings  held  qualified  to  testify  as  to  its  value. 
—Id. 

9=>544  (Tex.Civ.App.)  In  action  for  negligent 
carriage  of  cattle,  an  experienced  cattleman  may 
qualify  to  testify  what  the  condition  of  cattle 
would  be  if  confined  in  cars  from  40  to  43 
hours  without  unloading,  although  such  wit- 
ness has  never  accompanied  a  shipment  of  cat- 
tle.—Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  James,  190  S.  W.  1136. 

(F)  BSeot  of  Opinion  IBTidenee. 

9=9572  (Ky.)  On  issue  whether  part  of  a  tract 
was  embraced  in  a  patent  prior  to  that  under 
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which  plaintiff  claimed,  opinion  of  surveyor  who' 
made  no  survey  of  later  patent  and  did  not 
know  of  its  lines,  but  bad  been  informed  as  to 
location  of  a  comer,  constitated  no  evidence  as 
to  where  the  lines  of  such  patent  woald  be  lo- 
cated on  a  survey.— Tennis  Coal  Co.  v.  Sackett, 
100  a  W.  130. 

^=>572  (Tex.Civ.App.)  In  an  action  by  an  In- 
experienced shipper  of  live  stock  for  damages  in 
transit,  where  be  was  permitted  to  testify  as 
an  expert  as  to  the  shipment,  hia  inexperience 
went  only  to  the  weight  of  hia  testimony.— Pan- 
handle &  S.  F.  Ry.  Co.  V.  Curtis,  190  S.  W.  837. 

XXn.  EVIDEirCE  AT  FORMER  TBIAI. 
OR  IN  OTHER  PROCEEDING. 

4s>580  (Mo.App.)  In  an  action  by  purchaser  of 
a.  note,  evidence  by  payee,  in  another  action  in- 
volving other  notes  as  to  the  ownership  of  the 
notes  in  suit,  is  not  admissible,  where  plaintiff 
In  pending  action  was  not  a  party  to  or  inter- 
ested in  the  action  in  which  the  testimony  was 
given.— Willis  v.  Beed,  190  S.  W.  377. 

XIV.   \(nBIGHT  AND  STJZTICIENCT. 

^=>588  (Mo.App.)  In  an  action  for  injuries  re- 
sulting from  an  automobile  collision  at  the  in- 
tersection of  two  streets,  plaintiff's  evidence 
held  not  incredible  or  inconsistent  with  the  phys- 
ical facts.— Young  v.  Dunlap,  190  S.  W.  1041. 
€=3588  (Tex.Civ.App.)  The  jury  may  disregard 
testimony  of  either  party  or  his  witnesses. — 
Blount-Decker  Lumber  Co.  v.  Martin,  190  S.  W. 
232. 

«s»589  (Tex.OiT.Ai>p.)  The  jnry  may  disre- 
gard testimony  of  either  party.— Blonnt-Decker 
Lumber  Co.  v.  Martin,  190  S.  W.  232. 
<S=>593  (Tex.Civ.App.)  Where  there  is  no  evi- 
dence to  support  the  judgment  save  inadmissible 
hearsay  evidence,  it  must  be  reversed. — Pan- 
handle &  S.  P.  Ry.  Co.  V.  Curtis,  190  S.  W.  837. 

EXAMINATION. 

See  Witnesses,  <8=5»237-277. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=>248-2eO,  501;  Crimi- 
nal Law,  <S=»695%.  lOiW;  Indictment  and 
Information,   «=»lll;    Pleading,   «=3228. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  €=>544-654;  Oriminal 
Law,  <e=»109O-1093,  1118. 

n.    SETTUBMENT,  SIGNING,  AND 

FILING. 

«=»39(1)  (Tei.Civ.App.)  A  bill  of  excepUona 
not  filed  within  the  time  given  by  statute,  or 
any  extension  thereof,  cannot  be  considers. — 
Pearce  v.  Supreme  Lodge,  Knights  and  Ladies 
of  Honor,  190  S.  W.  1166. 
®=354  (Ky.)  If  the  trial  court  arbitrarily  re- 
fuses to  permit  counsel  to  save  exceptions  to  al- 
leged error  in  the  selection  of  a  jury,  the  proper 
method  is  to  prepare  a  bystanders'  bill  and  file 
it  in  the  Court  of  Appeals  as  part  of  the  record, 
as  provided  by  Civ.  Code  Prac.  {  837,  covering 
cases  where  the  court  refuses  to  sign  a  bill  of 
exceptions.— Carter  Coal  Co.  v.  Love,  190  S.  W. 

EXCESSIVE  DAMAGES. 

See  Damages,  «=>131-134. 

EXCHANGE  OF  PROPERTY. 

See  Frauds,  Statute  of,  «=>69;  Specific  Per- 
formance, <3=>3Z 


veyance,  no  formal  notice  or  demand  for  rescis- 
sion was  necessary.— Pitt  t.  OUbert,  190  8.  W. 
1157. 

In  suit  to  cancel  a  deed  of  land  given  in  ex- 
change for  land,'  plaintiff,  who  had  nothing  t« 
do  with  trade  between  another  party  and  de- 
fendant, and  who  had  never  been  in  poaeeBsion 
of  note  given  by  such  party  to  defenduit,  would 
not  be  denied  a  rescission  because  he  did  not 
offer  to  return  such  note  to  defendants. — Id. 

EXCLUSIVE  JURISDICTION. 

See  Courts,  «=9489. 

EXECUTION. 

See  Attadiment;  Chattel  Mortgages,  ^9157; 
Homestead:  Judicial  Sales;  Mandamus,  €=> 
3,  55;  Municipal  Corporations,  9=3l03S; 
Snerifb  aad  Constables. 

in.  ISSUANCE.    FORM.    AND    REQUI- 
SITES  OF   VTRrt. 

«=>74  (Mo.)  Under  Rev.  St.  1909,  {  2172,  as 
to  right  to  execution,  it  is  not  prerequisite  to 
an  execution  that  an  express  order  for  its  issu- 
ance be  made.— State  ex  rd.  Capitals  v.  Graven 
190  S.  W.  859. 

IV.  LIEN,  LEVT  OR  EXTENT.  AND 
CUSTODY  OF  PROPERTY. 

«=>I46(2)  (Tex.Civ.App.)  Fact  that  sheriff  left 
live  stock  in  a  lot  over  night  after  making  levy 
of  execution,  until  arrangements  could  be  made 
to  care  for  it,  did  not  release  or  invalidate  levy. 
—Hopping  T.  Hicks,  190  S.  W.  1119. 

V.    STAY,  QUASHINO,  VACATING.  AND 
RELIEF   AGAINST  EXECUTION. 

<8=»  172(2)  (Tex.C3iv.App.)  In  a  suit  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  4643,  to 
restrain  the  sale  of  a  wife's  separate  property 
under  execution  against  the  husband,  the  hus- 
band being  only  a  formal  party,  plaintiffs  need 
not  offer  to  pay  the  debt  for  which  the  execution 
was  levied. — City  Nat.  Bank  of  Eastland  T. 
Kinnebrew,  190  S.  W.'536. 

Vn.  SALE. 

(A)  Manner,  Condnct,   Talldltr,  a>*    Con- 
flrmlnK  or  Vaenttna. 

<S=»220  (Tex.Oiv.App.)  Under  Bev.  St  1911, 
arts.  3780,  3762,  requiring  personal  property 
tnken  under  execution  to  be  present  at  sale 
when  it  is  susceptible  of  being  exhibited,  pres- 
ence of  property  is  only  excused  when  its  nature 
prevents  it  being  exhibited  and  not  because  of 
nature  of  premises  or  remoteness  thereof. — 
Hopping  V.  Hicks,  190  S.  W.  1119. 
<@=>245  rrex.CiT.App.)  In  a  suit  by  surety  on 
a  secured  note,  as  assignee  of  note  after  pay- 
ment, seeking  payment  from  maker  and  to  es- 
tablish a  lien  on  chattels  mortgaged,  evidence 
held  to  warrant  a  finding  that  neither  mort- 
gagor nor  plaintiff  waived  statutory  require- 
ment that  property  taken  under  execution  must 
be  present  and  exhibited  at  sale. — Hopping  r. 
Hicks,  190  S.  W.  1119. 

(B)  Title  and  Rlirlits  of  Pnrcbnaer. 

€=3288  (Tex.Civ.App.)  Where  a  sale  of  chat- 
tels taken  on  execution  was  void  because  of 
failure  to  comply  with  statutes  requiring  pres- 
ence of  property  at  sale,  purchaser  at  sale,  hav- 
ing wrongfully  taken  possession  of  property 
over  protest  of  owner,  held  guilty  of  conversion 
and  liable  to  parties  sustaining  damages. — ^Hop- 
ping V.  Hicks,  190  S.  W.  1119. 

Vm.  RETURN. 

4=9-5  (Tex.Civ.App.)  Where  plaintiff  as  soon  as   4=3344  (Tex.Civ.App.)  In  a  suit  by  surety  on  a 
be  returned  _  to  county  of  the  venue,  about  a    secured   note,   as   assignee  of   note   after   pay- 


year  after  the  exchange  of  lands  in  which  he 
claimed   to  have   been  defrauded,  filed   suit  to 


ment,  seeking  payment  from  maker  and  to  es- 
tablish a  lien  on  chattels  mortgaged,  plaintiff. 


cancel  defendant's  deed,  and  tendered  a  recon-   not  being  a  party  to  a  judgment  under  which 
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execution  wu  levied  on  the  mortgaged  propert7> 
may  attack  return  on  execution  and  snow  that 
there  wag  no  levy  or  sale  thereunder. — ^Hopping 
T.  Hicka,  190  S.  W.  lUO. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  ReTival;   Descent  and  IMa- 
tribation ;    Wills. 

n.   APPOIMTMEWT,    qUAI<IFIOATION, 

Aim  TjEiinnaE. 


.  >l  I  (Tez.CivApp.)  In  view  of  Acts  Oong. 
AprU  22,  1908,  S  i.  and  April  5,  1910,  {  2,  pro- 
Tiding  that  interstate  carriers  are  liable  in  dam- 
ages to  injured  servants  or  their  survivors,  and 
that  the  right  of  action  shall  survive  to  their 
personal  representatives,  such  right  is  an  es- 
tate on  which  administration  may  be  granted. 
^.St.  Louis  Southwestern  By.  Co.  of  Texas  v. 
Smltha,  190  S.  W.  237. 

€=>I2  (Tez.Civ.App.)  Where  a  switchman  was 
injured  in  interstate  commerce,  and  could  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  1830, 
subd.  26,  have  sued  in  any  county  where  the 
carrier  had  a,n  agent,  and  he  sued  in  one  coun- 
ty, his  cause  did  not  continue  transitory,  but, 
being  fixed,  survived  to  his  administrator  in 
that  county.— St.  Louis  Southwestern  Hy.  Co. 
of  Texas  v.  Smltha,  190  S.  W.  237. 

As  a  general  rule,  for  the  purpose  of  found- 
ing administration,  simple  contract  debts,  and 
tort  actions,  are  assets  of  the  domicile  of  the 
debtor.— Id. 

Where  a  switchman  was  injured  in  interstate 
commerce  on  a  Texas  railroad  operating  wholly 
within  the  state  and  was  entitled  to  recover  un- 
der Act  Cong.  April  22,  1908,  as  amended  by 
Act  Cong.  April  5,  1910,  but  died  pending  suit, 
an  administrator  was  properly  appointed  in  the 
Texas  county  where  deceased  sued.— Id. 

VI.    AIXOWAJfOE  Am)  PATICEHT  OF 

0I.AI1U. 

(B)   Presentation  and  Allavrnaee. 

4=9223  (Mo.App.)  Tlie  provision  of  Rev.  St. 
1909,  S  191,  as  amended  by  Laws  1911,  p.  81, 
barring  claims  against  estates  not  presented 
within  one  year  from  date  of  letters,  where 
notice  is  published  within  tan  days  after  letters, 
is  not  affected  by  the  amendment  of  Rev.  St. 
1900,  I  82,  by  Laws  1911,  p.  79,  giving  form 
of  notice  for  publication,  winch  states  the  one- 
year  limitation  as  dating  from  the  last  pub- 
lication.— C  H.  Albers  Commission  Co.  v.  Vogel- 
sang, 190  S.  W.  105a 

The  effect  of  Rev.  St.  1909,  f  191,  as  amended 
by  Laws  1911,  p.  81,  to  bar  within  one  year 
from  date  of  letters,  where  notice  is  published 
within  ten  days  after  granting  such  letters,  all 
claims  against  an  estate,  is  not  affected  by  pub- 
lication in  the  form  prescribed  by  Rev.  St.  1909, 
I  82,  as  amended  by  Laws  1911,  p.  79,  which 
states  the  limitation  as  one  from  the  date  of 
last  publication.— Id. 

(O   Dlapnted  Claims. 

^9251  (Mo.App.)  As  against  a  claim  in  pro- 
bate court,  an  executor  need  not  plead  the  stat- 
ute limiting  time  in  which  to  present  claims, 
Rev.  St.  1009,  i  191,  as  amended  March  13, 
1911  (Laws  1911,  p.  81);  it  being  sufficient  to 
raise  the  point  in  such  a  way  as  to  make  it 
clear  to  court  and  counsel  that  the  executor  is 
relying  upon  the  statute.— C.  H.  Albers  Commis- 
sion Co.  v.  Vogelsang,  190  S.  W.  1058. 

Vm.   8AI.ES  AND  COMVETANOES  UN. 
DEB  ORDER  OF  COURT. 
(A)  lUTlien  Antbitrlaed. 
€=»330  (Ky.)  In  an  action  to  settle  the  estate 
of  decedent  in  which  infants  are  interested,  a 
judgment  directing  sale  of  more  land  than  neo- 


.  to  pay  deeedentfa  debts  will  be  vcrfd  as  to 
the  interest  of  the  infants,  unless  the  case  i* 
prepared  as  provided  in  the  Code  sections  rdat- 
ing  to  sales  of  infants'  real  estate.— Todd's  Gx'r 
V.  First  Nat  Bank,  190  S.  W.  468. 

<B)  AvpMcatlon  and  Order. 

®»337  (Ark.)  A  judgment  ordering  sale  of  land 
of  intestate  for  payment  of  debts  without  pub- 
lication of  notice  required  by  Kirby's  Dig.  §  190) 
will  be  set  aside  upon  direct  review. — Harper  v. 
Wisner.  190  S.  W.  569. 

«=>358(4)  (Kv.)  Where  judgment  directing  the 
sale  of  infant  s  lands  for  their  ancestor's  debts 
is  void  because  including  more  land  than  neces- 
sary to  pay  the  delits,  the  reversal  of  the  judg- 
ment of  sale  for  such  reason  will  not  affect  the 
title  of  the  purchaser  of  the  tract  which  it  was 
necessary  to  sell.— Todd's  Brt  v.  First  Nat 
Bank,  190  S.  W.  468. 

X.   ACTIONS. 

(8=>438(5)  (Mo.App.)  Where  legatees  and  devir 
sees  were  not  named  as  parties,  but  administra- 
tor was  so  named,  there  was  no  defect  of  par- 
ties as  to  legatees,  whom  the  administrator  rep- 
resented.—Buck  V.  Meyer,  190  S.  W.  987. 

XI.    ACCOUNTING  AND  SETTI.EMENT. 
(B)  Proeeedlnsa   for   Acoonntlnar. 

<e=>473,  474(2)  (Ky.)  One  claiming  tiOe  to 
property  under  an  execution  sale  and  by  ad- 
verse possession,  who  was  not  a  party  to  a  suit 
by  administrator  of  record  owner  of  land  against 
heirs  and  creditors  for  a  settlement  of  the  es- 
tate, held  not  entitled  to  notice  Of  any  proceed- 
ings therein.— Wallace  v.  Lackey,  100  8.  W. 
709. 

(O)  Charves  and  Credits. 

®=»478  (Mo.)  Interest  paid  by  executor  on  loan 
obtained  on  stock  according  to  an  agreement 
between  himself  and  principal  beneficiary  in  an- 
ticipation of  his  agreed  commission  and  before 
final  settlement  held  not  a  charge  against  the 
estate.— In  re  Bryah's  Estate,  190  S.  W.  581. 

(D)   Compensation. 

«=s949r  (Mo.)  Nothing  in  Rev.  St  1909,  g  229, 
precludes  the  beneficiary  of  an  estate  and  the 
executor  from  agreeing  upon  the  "value"  of  cer- 
tain items  of  the  estate  and  fixing  a  5  per  cent 
commission  which  the  executor  should  receive 
on  his  final  settlement — In  re  Bryan's  Estate. 
190  S.  W.  581. 


(B)  StatlnCi    SettllnK.    Opealnir. 
▼lew. 


and    Re- 


9=9506(3)  (Mo.)  On  settlement  of  deceased  ex- 
ecutor's account  by  his  executors,  evidence,  in- 
clndlng  lettpra  between  deceased  executor  and 
principal  beneficiary,  heJd  to  show  their  agree- 
ment that  executor,  when  making  and  filing  his 
final  settlement,  should  receive  a  5  per  cent, 
commission,  amounting  to  $19,R09.8&— In  re 
Bryan's  Estate,  190  S.  W.  ML 

EXEMPLARY  DAMAGES. 

See  Damages,  ®=»87. 

EXEMPTIONS. 

See  Homestead;   Taxation,  «=>204,  241. 

EXPECTANCY. 

See   Assignments,   ®s>8. 

EXPERT  TESTIMONY. 

See  Evidence,  <S=»506-572. 
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EXPLOSIVES. 

See  Master  and  Serrant,  «s>278. 

EXPRESS  TRUSTS. 

See  Trnsta,  <8=»17-59. 

EXTENSION. 

See  C!ontract8,  ^=>71. 

EXTRA  SESSIONS. 

See  Statutes,  ^s»5. 

FACTORS. 

See  Brokers. 

FAILURE  OF  CONSIDERATION. 

See  Deeds,  <8=>19. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecntion. 

FALSE  PRETENSES. 

*»!  I  OC7.)  The  property  alleged  to  have  been 
obtained  in  an  indictment  for  obtaining  prop- 
erty by  false  pretenses  must  be  such  as  is  the 
subject  of  larceny. — Hayes  v.  Commonwealth, 
190  S.  W.  700. 

■8=32  (Ky.)  In  view  of  Cr.  Code  Prac.  {  122, 
subsec.  2,  and  section  137,  relating  to  form  and 
language  of  indictments,  an  indictment  for  ob- 
taining by  false  pretenses  "the  sum  of  $2.50" 
sufficiently  describes  the  property  alleged  to 
have  been  obtained. — Hayes  v.  Commonwealth, 
190  S    W    700 

Under  Cr.  Code  Prac.  S  128,  an  indictment 
for  obtaining  money  by  false  pretenses  alleging 
that  the  fraud  was  perpetrated  upon  a  named 
person,  without  expressly  alleging  that  she  was 
the  owner  of  the  money  obtained,  was  snificieDt. 
—Id. 

FARES. 

See  Carriers,  €a»357. 

FEDERAL  COURTS. 

See  Courts,  «s»3a5,  480,  4%. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Death,  €=>32,  99;  Commerce,  €=327;  Mas- 
ter and  Servant,  «='279,  286,  296. 

FEES. 

See  Attorney  and  Client,  €=143-167;  Com- 
merce, ^=>oO;  Corporations,  ®=37;  District 
and  Prosecuting  Attorneys;  Divorce,  $=9197, 
227;   Statutes,  <S=:»102. 

FEE  SIMPLE. 

See  Deeds,  <S=»124. 

FELLOW  SERVANTS. 

See  Constitutional  Law,  ®='245;  Master  and 
Servant,  <8=»177-218,  279,  287,  294. 

FELONY. 

See  Criminal  Law,  ®=>27. 

FENCES. 

See  Bailroads,  «=s411. 

FILING. 

See  Appeal  and  Error,  <S=»621-629;  Criminal 
Law,   <3==>663;    Exceptions,  Bill  of,   ©=539. 


FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error,  $=380. 

FINDINGS. 

See  Appeal  and  Error,  $=9999-1017;  Trial,  ^=> 
351. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  RaOroada,  «e9260-273,  461-182. 

FLIGHT. 

See  Criminal  Law,  $=9361. 

FLOWAGE. 

See  Waters  and  Water  Conrsea,  $=»171,  179. 

FORBEARANCE 

See  Contracts,  $=971. 

FORCE. 

See  Bape,  $s»6, 

FORECLOSURE. 

See  Mortgages,  $=9497;  Munidpal  Corpora- 
tions, $=91038. 

FOREIGN  CORPORATIONS. 

See  Corporations,  $=9673. 

FOREMAN. 

See  Master  and  Servant,  $=9103,  188.  190. 

FORFEITURES. 

See  Corporationa,  «9>613;  Mines  and  Minerals, 
$=»78. 

FORGERY. 

See  Limitation  of  Actions,  $=>19. 

FORMA  PAUPERIS. 

.See  Appeal  and  Error,  $S3S89. 

FORMER  ADJUDICATION. 

See  Judgment,  $=3690-743. 

FORMER  JEOPARDY. 

See  Criminal  Haw,  $=3200. 

FORNICATION. 

See  Prostitution. 

FRAUD. 

See  Action,  $=927;  Appeal  and  Error,  $=>1068: 
Compromise  and  Settlement,  $=9l8;  Con- 
tracts, $=270;  Corporations,  $=»121;  Dctds, 
$=»211;  False  Pretenses;  Frauds,  Statute  of ; 
Fraudulent  Conveyances;  Insurance,  $=>2l(t, 
281.  379,  552.  553.  668,  723;  Limitation^ 
Actions,  $=937;  Principal  and  Agent,  $=9l5S: 
Release,  $=»17;  Trial,  $=9253,  296;  Veidor 
and  Purchaser,  $=>33-45. 

I.  DECEFTIOH   CONSTZTVTHrO 

FBATm,  Ain>  riABIMTT 

TBDBKEFOR. 

$=9||(2)  (Mo.  App.)  Whete  entire  holdings 
of  an  oil  company  consisted  of  undeveloped 
property  of  speculative  value,  fraud  was  not 
to  be  ascribed  to  representations  of  a  seller  of 
its  stock  as  to  value  of  such  properties,  becaase 
partly  based  on  elements  of  speculation. — ^Viles 
V.  VUea.  190  S.  W.  41. 
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-VntBd*,  Statute  of 


^3130)  (r«.OWJLi)p.)  lUpwucntntlo 
rant  reUer,  must  be  false  at  time  of  re 


lonfl  to  war' 
'  representa- 
tion,  and  change  in  circumstances  malring  them 
incorrect  does  not  render  tliem  fraudulent- 
Ore  City  Co.  T.  Rogers,  190  S.  W.  226. 
«c>l3(a)  (Tex.GiT.App.)  It  representations 
made  by  a  seller  of  land  were  false  and  material 
and  induced  its  porehase,  the  seller's  belief  in 
tb«ir  truth  wonld  not  relieve  him  from  liability 
for  consequences  resulting  from  them. — Ford  v. 
Sims.  190  S.  W.  1166. 

®=>I3(3)  (TM.Civ.App.)  Where  the  seller  of 
land  stated  as  a  fact  tnat  it  was  level  not  know- 
ing whether  it  was  or  not,  and  in  fact  it  was 
not,  he  was  liable  for  damages  to  purchaser 
relying  thereon.— Ford  v.  Sims,  190  8.  W.  1165. 
®=»22(1)  (Tex.Civ.App.)  One  induced  to  pur- 
chase 3()0  acres  of  land  by  false  representations 
that  it  was  level;  that  water  would  stand  on 
only  about  3  acres ;  that  150  acres  were  clear- 
ed; that  was  all  tillable,  etc.— could  recover 
for  the  fraud  whether  or  not  he  used  care  in 
ascertaining  the  truth  of  the  representations.— 
Ford  V.  Sims,  190  S.  W.  1165. 

H.  ACTIONS. 

(B)  Partle*  and   Pleadln*. 

«=>47  (Tex.Civ.App.)  Where  a  count  charg- 
ed alleged  partner  of  indorsee  of  notes  witii 
conspiracy  to  convey  to  plaintiff  notes  worth 
less  than  face  value,  no  injury  to  plaintiff,  first 
essential  in  action  fur  fraud,  was  shown,  and 
there  was  no  liability. — Borschow  v.  Wilson, 
lyo  S.  W.  202. 

(D)  Damave*. 

€=359(1)  (Mo.App.)  The  measure  of  damages 
for  alleged*  fraudulent  sale  of  land  by  which  the 
plaintiff  was  deprived  of  his  security  for  a 
note  is  the  amount  of  the  note.— Hunter  v. 
Sloan,  190  S.  W.  67. 

<g=>59(.?)  (Tex.Civ.App.)  In  action  for  fraod  in- 
ducing purchase  of  land  for  an  agreed  j)rice, 
other  land  being  taken  in  part  payment  therefor 
at  an  agreed  valuation,  damages  recoverable 
were  the  difference  between  the  market  value 
of  the  land  when  purchased  and  the  amount 
paid,  the  land  taken  in '  part  payment  to  be 
considered  as  cash.— Ford  t.  Sims,  190  S.  W. 
1165. 

(E)  Trial,  Jadsment,  and  Revlevr. 

^=>67  (Mo.App.)  In  an  action  for  damages 
for  fraud  by  a  sale  of  land  which  destroyed  the 
security  of  a  note,  the  measure  being  the 
amotmt  of  the  note,  it  was  proper  for  the  note 
and  deed  of  trust  securing  it  to  be  delivered  to 
the  court  and  disposed  of  by  the  judgment. — 
Hunter  v.  Sloan,  190  S.  W.  57. 

FRAUDS.  STATUTE  OF. 

See  Trusts,  «=»17, 18. 

in.  PBOmSES  TO  ANSWER  FOB 

DEBT,  9EFAUI.T  OB  HISCAB. 

BIAGE  OF  ANOTHEB. 

4=>26(6)  (Mo.App.)  If  a  physician  befuru 
treating  defendant's  adult  son  called  defendant 
in  and  exacted  from  him  a  promise  to  pay  for 
the  services,  the  agreement  was  binding  notwith- 
standing a  statute  of  frauds,  the  debt  then  l>e- 
coming  primarily  that  of  the  fatber  as  well  as 
of  the  son.— Mitchell  v.  Davis,  190  S.  W.  357. 

VI.   BEAI.  PBOPEBTT  AND  ESTATES 
AND  INTERESTS  THEREIN. 

«=360(1)  (Tei.Giv.App.)  Oral  agreement  that 
owner  of  lots  should  have  easement  of  way  to 
bis  adjoining  building  in  consideration  of  use 
of  its  wall  by  grantee,  even  if  use  of  wall  might 
be  considered  ih  payment  of  purchase  price,  was 
within  statute  of  frauds. — Callan  v.  Walters. 
190  S.  W.  829. 


•s»M  (Tex.Olv.App.)  Contract  for  exchange  of 

land  not  signed  by  one  of  the  parties  was  in  con- 
travention to  the  statute  of  frauds  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  3965),  and  not 
binding  upon  him  without  allegations  showing 
tils  right  to  speciflc  performance  by  reason  of 
possession,  part  payment,  etc.— Clegg  v.  Bran- 
nan,  190  S.  W.  812. 

«=s>70  (Ky.)  Where  the  dividing  line  is  uncer- 
tain and  agreement  between  adjoining  landown- 
ers as  to_  such  line,  executed  by  marking  the 
line  or  building  a  fence  thereon,  is  not  prohibit- 
ed by  the  statute  of  frauds,  nor  is  it  within 
the  laws  regulating  conveyances.— Garvin  v. 
Threlkeld,  190  S.  W.  1092. 

Parol  agreement  that  a  certain  old  line  should 
l>e  established  by  surveyor  and  a  division  fence 
erected  thereon,  which  was  never  executed,  but 
was  subject  to  subsequent  astabUshment  of  the 
line,  was  within  the'  statute.— Id. 

▼n.  UAIXa  OF  GOODS. 

(A)   Contractu  Wltlitn  Statute. 

4=»83  (Mo.App.)  The  contract  arising  from  an 

order   for   shoes,  though   they  are  thereafter 

manufactured,  is  one  of  sale,  as  regards  the 

statute  al  frauds. — Krippendoif-Dittman  Oa.  v. 

Hunt-Biddlck  Mercantile  Co.,  190  S.  W.  44. 
I 

▼in.   BEQinSITES  AND  S1TFFI0IBNCT 
OF  WBITINO. 

<S=»I03(2)  (Tex.Civ.App.)  An  instrument,  leas- 
ing land  for  one  year  and  also  giving  exclusive 
option  to  lessee  during  the  year,  although  signed 
by  both  parties,  was  not  an  option  accepted  in 
writing,  and  hence  not  enforceable  in  equity.— 
Petty  V.  WUkins,  190  S.  W.  531. 
$=>II0(1)  (Tex.Qv.App.)  A  memorandum  of 
agreement  for  exchange  of  lands,  which  did  not 
describe  a  tract  of  land  or  give  field  notes  from 
which  it  could  be  identified,  was  ineufficient. — 
Clegg  ▼.  Brannan,  190  S.  W.  812. 

IZ.  OPEBATION  AND  EFFECT  OF 
STATUTE. 

<S=»I29(7)  (Tex.Civ.App.)  Piping  a  house  for 
gas  and  slight  expenditure  for  wall  paper  held 
so  insignificant  as  not  to  amount  to  improve- 
ments taking  an  oral  contract  for  sale  of  the 
land  oat  of  the  statute  of  frauds  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  3966,  subd.  4). 
—Ryan  v.  Lofton,  190  S.  W.  752. 

<3=»r29(9)  (Tex.Civ.App.)  Where,  to  enforce  an 
oral  contract  to  convey,  reliance  is  had  upon 
the  claimant's  possessiion  and  improvement  of 
the  premises,  the  value  of  the  improvements 
must  be  shown  to  be  such  proportion  of  the  val- 
ue of  the  property  alid  made  in  such  reliance 
upon  the  contract  as  to  give  the  claimant  equi- 
table rights.— Ryan  v.  Ix)ftou,  190  S.  W.  752. 

«=»I3I(1)  (Tex.Civ.App.)  Under  the  statute  of 
frauds  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art, 
3965,  subd.  5)  as  to  agreements  not  to  be  per- 
formed within  one  year,  a  written  agreement 
to  secure  subtenants  for  a  5-year  term  could 
not  be  modified  by  parol  agreement  to  accept 
tenants  for  a  term  of  4  years  and  11  months. — 
Burgher  &  Co.  t.  Canter,  190  S.  W.  1147. 
€=3 133  (Mo.App.)  Where  parties  have  carried 
out  an  oral  agreement  to  convey  land  and  only 
thing  left  undone  is  payment  of  purchase  price, 
statute  of  frauds  does  not  apply. — Grayson  t. 
Grayson,  190  S.  W.  930. 

Z.  PI.EADINO,  EVIDENCE.  TBIAI^ 
AND   REVIEW. 

«s»l58(8)  (7ex.CiT.App.)  Parol  evidence  is  .In- 
admissible to  aid  the  description  of  land  con- 
tained in  a  memorandum,  rcliod  on  to  take  a 
contract  out  of  the  statute  of  frauds.— Clegg  t. 
Brannan,  190  S.  W.  812. 
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^9 1 59  (Mo^pp.)  Eridence  of  «ale  of  foods, 
to  be  delivered  at  two  stores,  being  one  lale, 
ao  that  acceptance  of  those  delivered  at  one 
•tore  would,  under  Bqv.  St.  1909,  i  2784,  Uke 
the  contract  out  of  the  statute  of  frauds,  held 


sufficient  to  go  to  the  jury. — Krippendorf-Ditt- 
man  Co.  t.  Bunt-Biddick  Mercantile  Co.,  190 
S.  W.  44. 

«:pt60  (Mo.App.)  If  instructiima  in  action  by 
physician  to  recover  for  services  to  defendant  s 
adult  son  required  the  jury  to  find  before  returu- 
iof  verdict  for  physician  that  he  rendered  serv- 
ices at  the  special  request  of  defendant  relying 
on  his  promise  to  pay  therefor,  they  were  not  de- 
fective as  omitting  consideration.— Mitchell  ▼. 
Davis,  190  S.  W.  357. 

FRAUDULENT  CONVEYANCES. 

See  Homestead.  4s>177;   Principal  and  Agent, 

*=9l06w 

1.  TBAgariats  awp  tkain actions 

UrVAUD. 
(B)  Nature  and  Form  of  Transfer. 

4s>4l  (MoApp.)  Where  a  Missouri  oorpora- 
tiion  assumed  a  chattd  mortgage  given  by  its 
proBioter,  and,  having  defaulted,  the  mortgage 
was  foreclosed  and  the  property  purchased  by 
the  mortgagee  which'  then  sold  it  to  an  Ar- 
kansas corporation,  with  practically  the  same 
name,  and  organized  by  the  same  promoter,  cred- 
itor of  the  Missouri  corporation  could  not  attach 
such  property. — Knott  v.  Fisher  Vehicle  Wood- 
stock &  Lumber  Co.  of  Erin,  Ark.,  190  S.  W. 
S7a 

(O)  PropertT  ••><  lUarhts  Transferred. 

4=944  (Tez.Civ.App.)  A  vendor  cannot  commit 
a  fraud  on  creditors  by  making  a  deed  to  a 
grantee  to  whom  the  land  already  belongs  by 
equitable  title.— Fidelity  Trust  Co.  v.  Rector, 
190  S.  W.  842. 

(D)  Indebtedness,    InsoIvencT,   and  Intent 
ox  Grantor. 

*=>57(1)  (Mo.App.)  Where  the  alleged  fraudu- 
lent transfer  was  made  when  transferor  was  not 
insolvent  and  did  not  render  him  insolvent,  the 
conveyance  cannot  be  set  aside  as  in  fraud  of 
creditors.— Christopher-Simpson  Iron  Works  Co. 
▼.  Bajohr,  190  S.  W.  615. 
€=>57(4}  (Mo.App.)  That  a  grantor  ultimately 
became  insolvent  does  not  render  transfer  when 
he  was  solvent  fraudulent— Christopher-Simp- 
son Iron  Works  Co.  v.  Bajohr,  190  S.  W.  615. 
$s>57(5)  (Tez.Civ.App.)  A  husband  can  lawful- 
ly give  any  of  his  property  or  his  interest  in 
tiie  community  property  to  his  wife,  provided 
he  is  solvent- Earhart  ▼.  Agnew,  190  S.  W. 
1140. 

«8=>7I  (Ky.)  Under  Ky.  St.  |{  1906,  1907,  con- 
veyance actually  fraudulent  as  to  grantor's 
creditors  is  void  as  to  subsequent  purchasers 
for  value.— Scott  t.  Siott,  190  S.  W.  148. 

(ID)  Consideration. 

«=>75  (Ky.)  Under  Ky.  St  »  1906, 1907.  con- 
veyance merely  voluntary,  and  only  consrtruc- 
tively  fraudulent,  is  void  as  to  such  purchasers 
without  actnal  notice  of  the  conveyance.— Scott 
y.  Scott.  190  S.  W.  143. 

4=980  (Ky.)  Contract  by  grantee  to  support 
grantor  during  his  life  in  consideration  of  a  con- 
veyance of  grantor's  property  renders  the  con- 
veyance constructively  fraudulent  as  to  gran- 
tor's creditors.— Morton  v.  Young,  100  S.  W. 
1090. 

in.  ftEMBDIBS   OF  ORBDITOBS   AHB 
PtmOHASEBS. 

(B)  Remedies    on    Ground    of    HnlUtr    of 
Vmnster. 

«=»228  fJIcApp.)  ruder  Rev.  St  1909,  {  2294, 
and  the  Bulk  Bales  Aet,  S8  1.  ^  the  latter  act 


can  be  invoked  in  ordinary  attacbment  proceed- 
ings begun  within  the  time  limited. — Riley  Penn- 
sylvania OU  Co.  V.  Symmonds,  190  S.  W.  103& 

Bulk  Sales  Act,  $  2,  giving  a  remedy  against 
the  buyer  to  creditors  who  can  identify  goods 
sold  by  them,  does  not  prevent  the  remedy  by 
attachment  under  the  act— Id. 

The  remedies  by  attachment  under  section  1, 
Bulk  Sales  Act,  and  by  receivership  in  favor 
of  creditors  who  can  identify  goods  sold  by 
them,  under  section  2,  are  not  inconsistent— Id. 

(D)  Jnrlsdietlon,  I/lmltatlons,  and  I<aekea. 

€=»248  (Ky.)  Whether  conveyance  is  actually 
or  constructively  fraudulent  as  to  grantor's 
creditors,  grantee's  title  is  perfect  after  tlie 
10-year  statute  has  run,  and  a  purchaser  from 
the  grantor  after  that  time  is  then  as  mncit 
bound  to  take  notice  of  prior  conveyance  as  if 
grantee  therein  was  innocent  purchaser  for 
value.— Scott  y{  Scott,  190  S.  W.  143. 

(G)  Bridenoe. 

4=»273  (Mo.App.)  The  burden  is  upon  one  at- 
tacking  a  transfer  as  fraudulent  to  show  tliat 
the  alleged  transfer  was  made  with  intent  to 
defraud  the  grantor's  creditors,  and  tliat  sadi 
was  its  effect. — Christopher-Simpson  Iron  Works 
Co.  V.  Bajohr,  190  S.  W.  615. 
«=»299(11)  (Ky.)  In  ereditor'a  bill  to  set  aside 
debtor's  deeds  to  bis  dangbter  and  his  mortgage 
to  a  nephew  as  being  made  to  defraud  creditors 
in  violation  of  Ky.  St  {  1906,  evidence  heU 
to  support  a  finding  that  such  deed  and  mort- 
gage were  fraudulent  as  to  creditors.— Morton 
V.  Young,  190  8.  W.  lOW. 

FRIVOLOUS  APPEAL 

See  OosU,  «=»260,  268^ 

FUTURE  ESTATES. 

See  Assignments,  4=98. 

GAMING. 

See  Commerce,  4=969;   Criminal  Law,  4=>27; 
Statutes,  4=96,  118. 

m.  oRmnrAX.  BE8Poir8iBii.iTT. 

(A)  Offenses. 

®=972'/2  [New,  vol.  8  Key-Xo.  Series] 

(Mo.)  Rev.  St.  1909,  {  4740,  penaliziBK 
stakeholdlng,  makes  it  a  felony  to  act  as  stake- 
holder for  bettors,  even  though  the  Iwttors  ara 
private.— neming  v.  Wengler,  190  S.  W.  875. 

<B)  Proaeontloa  and  Panlsbmeat. 

4=>90(2)  (Mo.)  Information  for  violating  Rer. 
St  1909,  i  4750,  held  not  to  describe  the  pokcr 
table,  kept  by  defendant,  with  sufficient  definite- 
ness  to  show  that  it  was  within  the  terms  of 
the  statute.— State  v.  Harper,  190  S.  W.  272.  . 

GARNISHMENT. 

See  Appeal  and  Error,  4=91052;   Attadunent; 
Courts,  4=9207;  Trial,  4=9255. 

H.  PEBSONB    AND    PBOPERTT    STTB- 
JXOT  TO  OABHISHMEirr. 

4=956  (Tez.Civ.App.)  Funds  deposited  to  the 
credit  of  mule  buyer  by  his  principal  Ae/d  sub- 
ject to  garnishment  under  a  judgment  against 
the  mule  buyer;  the  gamisnee  bank  paying 
checks  drawn  by  buyer  oat  of  proceeds  of  loan 
to  him,  instead  of  such  funds.— Winfield  State 
Bank  v.  First  Nat.  Bank,  190  S.  W.  220. 
4=358  (Ky.)  Without  statutory  authority,  prop- 
erty in  custodia  legis  cannot  be  reached  by  gar- 
nishment proceedings.— Burdlne  v.  White,  190 
S.  W.  687. 

4=959  (Ky.)  Uncollected  sale  bonds,  due  or  na- 
due,  taken  by  commissioner  from  purchaser  for 
price  of  land  sold  in  heirs'  suit  for  divisifan,  held 
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a  fond  ia  aemrt  which  eodld  be  reached  by  a 
judgment  creditor  ot  the  heirs  under  Civ.  Code 
Prac.  I  207.— Buidiiie  v.  White,  190  S.  W.  687. 

XV.  WaiT  OB  81TMMOM8  AND  NOTICE. 
SERVICE.  ASD  BETVKN. 

«=993  (Kj.)  Attachment  served  on  clerk  of  cir- 
cuit court  by  judgment  creditor  of  heirs  of  de- 
cedent to  reach  proceeds  of  sale  of  decedent's 
lands  held  to  safficiently  8peci&  the  fond  sought 
to  be  reached,  as  required  by  Civ.  Code  Prac  § 
207.— Burdlne  v.  White,  190  S.  W.  687. 

Notice  specifying  fund  sought  to  be  attached 
in  oonrt  wider  Civ.  Code  Prac.  I  207,  need  not 
be  separate  and  apart  from  the  order  «f  attach- 
ment.— ^Id. 

VI.  IPBOGEEDUraS  TO   BVPFOBT  OB 
ENFORCE. 

«=3l6l  (Tex.CiT.App.)  Where  the  action 
against  the  debtor  and  the  garnishment  pro- 
ceedings are  heard  at  the  same  time,  the  answer 
of  the  garnishee  is  admissible  in  evidence  as 
between  plaintiff  and  garnishee.— Barhart  ▼. 
Agnew,  100  S.  W.  1140. 

GAS. 

See  Mines  and  Minerals,  «=»7& 

GIFTS. 

See  Evidence,  «s>288;  Husband  and  Wife,  «=» 
266. 

X.  INTER  VIVOS. 

«=>3I(1)  rrex.C3v.App.)  Vernon's  Sayles'  Ann. 
Civ.  8t  1914,  art.  3068,  does  not  make  delivery 
and  possession  of  a  note  essential  to  the  validity 
of  a  gift  thereof.— Earhart  v.  Agnew,  190  S. 
W.  1140. 

€=949(4)  (Tez.Civ.Apjp.)  Evidence,  in  an  action 
to  restrain  an  execution  sale  of  property,  held 
to  sustain  a  finding  that  the  property  was  ac- 
quired by  tlie  prindpal  defendant  as  a  gift,  and 
not  as  part  consideration  for  property  sold  to 
the  donor.— Fidelity  Trust  Co.  v.  Hector,  190 
S.  W,  842. 

GRAIN. 

See  Commerce,  4=>50;   Weights  and  Measures, 
«=»2,  8. 

GRAND  JURY. 

See  Criminal  Law,  «bo393,  1081;    Libel  and 
Slander,  «s>38. 

GUARANTY. 

See  Principal  and  Surety. 

11.   CONSTRUCTION  AND  OPERATION. 

€=>27  (Ark.)  Where  contract  to  sell  goods  and 
a  guaranty  of  payment  therefor  by  the  buyer, 
although  on  separate  papers,  were  made  as 
one  transaction  on  the  same  day,  and  the  con- 
tract of  guaranty  referred  to  the  selling  con- 
tract as  if  part  thereof,  the  two  were  to  be 
regarded  as  one  instrument.— Sluhart  v.  W.  T. 
Rawleigh  Co.,  190  S.  W.  118. 

rv.  REMEDIES  OF  CREDITORS. 

«=>82(3)  (Ark.)  Under  Kirby's  Dig.  SS  6009, 
6010,  providing  for  joinder  in  one  action  of  per- 
sons jointly  bound,  held,  guarantors  on  the  same 
instrument  could  he  sued  jointly  with  the  princi- 
pal.—Flnhart  V.  W.  T.  Rawleigh  Co.,  190  S.  W. 
118. 
«=»94  (Ark.)  In  suit  against  guarantors  and 

Srincipal,  when,  on  overruling  of  defendants' 
emnrrer  for  misjoinder,  the  defendants,  who 
were  guarantors,  declined  to  plead  further  and 
the  principal  answered  denying  indebtedness. 
It  was  error  to  render  judgment  against  the 
guarantor  defendants  for  the  amount  claimed; 
no  Judgment  having  been  rendered  against  the 


racipal— Fluhart  t.  W.  T.  Bawleigfa  Go.,  190 

GUARDIAN  AND  WARD. 

rv.  aALES   AND  CONVEYANCES  W- 
DER  ORDER  OF  OOVRT. 

4=»I08  (Kv.)  Whatever  interest  guardian  had 
in  land  with  his  infant  wards,  iield  to  have 
passed  under  a  commissioner's  deed  which  was 
void  as  to  the  wards.— Ford  v.  May,  190  S.  W. 
1066. 

GUARDS. 

See  Master  and  Servant,  ^3^14,  112;   Munici- 
pal Corporations,  €=9796. 

HABEAS  CORPUS. 

H.  JURISDICTION.    PB00BEDINO8. 
AND  REIiXEF. 

€ss>85(l)  (Mo.App.)  Evidence  in  habeas  cor- 
pus proceeding  held  to  show  that  the  child's 
best  int^ests  would  not  be  promoted  by  trans- 
ferring custody  to  father  from  grandparents, 
with  whom  she  had  lived  all  her  life,  and  to 
whoae  cnstody  the  father  had  for  a  long  period 
assented.— Ez  parte  Crockett,  190  S.  WT  81. 

While  it  is  the  universal  presumptioB  that,  as 
between  the  father  and  grandparents  of  an  in- 
fant, the  father  Is  entitled  to  the  custody,  sueh 
presumptioa  should  not  be  indulged  to  override 
evidence  to  the  contrary. — Id. 

HARMLESS  ERROR. 

al   ai 
L   La 
<3=i>38&-340. 


Sec  Appeal   and   Error,   (8=31032-1073,   1170; 
Crimnial   Law,   <»s>1166%-U72;    Homicide, 


HEARSAY. 

See  Criminal  Law,  «=»419,  420;  Evidence,  •» 
817,  693. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Eminent  Domain,  €=>198;  Municii>al  Cor- 
porations, e=»705-821;  Railroads,  «=>95; 
Trial,  «s»191. 

I.   ESTABU8HMENT,  ALTERATION* 
AND   DISCONTINUANCE. 
(B)   Bstabllakment    by    Statate    or    Statu- 
tory Proceedlnar*- 

e=»20  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  6860,  6861,  6871.  6883, 
6880,  6894,  relating  to  the  establishment  of  pub- 
lic roads,  the  commissioners'  court  cannot  lay 
out  highways  unless  a  public  necessity  therefor 
exists.— Moseley  v.  Bradford,  190  S.  W.  824. 
€=355  (Tex.CivApp.)  Plaintiffs  did  not  waive 
their  right  to  enjoin  the  opening  of  a  public 
road  by  presenting  to  the  condemnation  commis- 
sioners a  claim  for  damages  which  reserved  the 
right  to  contest  such  opening,  especially  where 
waiver  was  not  pleaded. — Moseley  v.  Bradford, 
190  S.  W.  824. 

Waiver  of  the  right  to  contest  the  opening  ot 
a  road  upon  the  ground  of  lack  of  public  neces- 
sity is  not  available  unless  pleaded.— Id. 
€=^64  (Tex.C5v.App.)  While  the  commissioners' 
court  has  wide  discretion  in  opening  a  public 
road,  an  abuse  thereof  may  be  enjoined,  especial- 
ly as  Vernon's  Sayles'  Ann.  C3v.  St.  1914,  art. 
6882,  confines  the  issues  upon  appeal  to  the 
amount  of  damages.— Moseley  v.  Bradford,  190 
S.  W.  824. 

(C)  Alteration,  Taeatloa,  or  Abandon- 
mettt.  .^ 

(e=s>7l  (Ark.)  Under  Acts  1916,  p.  1400,  provid- 
ing for  the  establishment  of  road  improvement 
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districts,  and  section  36i  tbe  eonuniasionera  have 
no  power  to  change  tbe  route  of  a  county  road, 
unless  tlie  county  court  orders  tlie  change. — 
Jones  V.  Road  Improvement  Dist.  No.  1  of  Se- 
vier County,  190  S.  W.    567. 

(D)  litlc   to   Fee   and  Rtslits  o(  Abnttinc 

4=>80  (Ma)  lii  deaiinK  with  public  highways, 
tbe  several  counties  and  the  county  courts  there- 
of are  but  state  agencies,  acting  by  delegated  au- 
thority, and  holding  title  to  fee  or  easements  in 
highways  merely  as  legal  subdivisions  of  the 
state.— State  ex  rel.  McWlUiams  v.  Little  River 
Drainage  Dist.,  190  S.  W.  897. 
^p»88  (Mo.)  In  exercising  its  power  over  public 
highways,  the  state  may  not  through  its  Legis- 
lature either  trench  upon  private  rights,  or 
devote  such  highways  to  a  wholly  incompatible 
use,  or  to  a  use  which  is  not  a  miblic  one.*— 
State  ex  rel.  McWilliams  v.  tattle  River  Drain- 
age Dist,  190  S.  W.  897. 

n.  HIORWAT  DISTRICTS   AXD 
OFFICEBS. 

«=>90  (Ark.)  Under  Acts  1915,  p.  1400.  the  re- 
quest of  the  county  judge  or  ten  or  more  land- 
owners within  the  proposed  district  to  the  state 
iiighway  commission  for  tbe  preparation  of  pre- 
liminary plans  is  merely  directory  and  not  ju- 
risdictional.—Jones  V.  Road  Improvement  Dist. 
No.  1  vl  Sevier  County,  190  S.  W.  567. 

Acts  1915,  p.  1400,  providing  for  the  estab- 
lishment of  road  improvement  districts,  gives 
the  right  to  add  names  to  tbe  petitions  sufficient 
to  make  a  majority  up  to  the  time  of  the  final 
presentation  of  the  petitions  in  the  county  court. 

"under  Acts  1915,  p.  1408, 1 1,  subds.  "a,"  "b," 
providing  for  establishment  of  road  improvement 
districts,  petitions  must  be  filed  before  county 
court  is  authorized  to  publish  notice,  but  addi- 
tional i>etition8  may  be  filed  up  to  hearing,  and 
all  petitions  are  considered  in  determining 
whether  a  majority  of  owners  signed. — Id. 

V.  beovuiltioh  Ain>  use  for 

TBAVEIk 
(B)  Use  of  HlKbway  and  I<avr  of  tbe  Road. 

«s»l65  (Mo.)  That  tbe  state  has  delegated  pow- 
er over  its  highways  to  the  counties  and  county 
courts,  does  not  prevent  the  state  from  reas- 
suming  control.— State  ex  rel.  McWilliams  v. 
little  River  Drainage  Dist.,  190  S.  W.  897. 

(C)  Injnrlea  from   Defeeta   or  Obstmc- 
tlona. 

4=»I9I(6)  (Mo.App.)  In  action  for  damages  in 
collision  between  automobiles,  instruction  as- 
suming that  failure  of  plaintiff's  driver  to  give 
signal  on  approaching  curve  amounted  to  neg- 
ligence in  law  held  erroneous. — Lumb  v.  Forney, 
1§0  S.  W.  988. 


See  Sunday. 


HOLIDAYS. 
HOMESTEAD. 


NATURE,  AOQUXSITION.  AXD 
EXTENT. 
(D)   PropertT  Conatltntin(  Homestead. 

4=359  (Mo.)  Prior  to  amendement  of  the  home- 
stead statute  by  Laws  1887,  pp.  197,  198,  home- 
stead exemption  extended  only  to  lands  acquired 
by  deed  and  not  by  devise  under  a  will,  though 
the  executor  conveyed  tbe  land  to  tbe  devisee 
upon  the  devisee's  paying  to  the  executor  a  sum 
of  money,  upon  tbe  payment  of  which  the  devise 
was  conditioned.— Scbneiderheinze  v.  Berg,  190 
S.  W.  593. 

«=»66  (Ky.)  Where  a  debtor  has  a  life  estate 
onl^  in  land  occupied  as  a  homestead,  the  debt- 
or IS  entitled  to  a  homestead  exemption  only  in 
such  part  of  the  land  as  is  worth  $1,000,  and 


not  sudi  quantitr  of  th«  load  that  the  life  es- 
tate therein  would  be  worth  S1.000.— O^odd's 
Kx'r  V.  First  Nat  Bank,  190  S.  W.  468. 
€s»82  (Ky.)  One  occupying  land  in  which  he 
has  an  estate  for  life  is  entitled  to  a  homestead 
therein.— Todd's  Kx'r  v.  Iilrst  Nat.  Bank,  liNI 
S.  W.46& 

m.  RIGHTS   OF   SURVnrXNO  HUS- 
BAND. WIFE,  CHTT.DKfnf. 
OR  HEIRS. 

<S=>I39  (Mo.App.)  Where  a  widow  porchaaed 
tbe  homestead  property  at  a  foredosare  sale 
under  a  trust  deed  to  protect  the  homeatead  «f 
herself  and  minor  children,  her  interest  there- 
in cannot  be  seized  under  execution  against  her 
for  an  antecedent  debt,  notwithstanding  Rev. 
St.  1909.  i  6711.— McMichaels  v.  Beeea,  190 
S.  W.  6i.  ^^ 

$s»l44  (Mo.App.)  The  mother  and  guardian  of 
minor  children  cannot  oust  them  as  cottaionts 
in  the  homestead  by  purchasing  it  at  sale  on 
foreclosure  of  a  trust  deed,  but  holds  the  title 
purchased  for  the  benefit  of  all.— McMichaels 
V.  Reeoe,  190  S.  W.  61. 

TV,  ABANDONMENT,  WAIVER,  OR 
FORFBZTURE. 

4=9 1 77(1)  (Ky.)  The  cancellation  of  a  deed  as 
being  fraudulent  as  to  grantor's  creditors  does 
not  deprive  grantor  of  his  homestead  which  is 
exempt  from  execution  and  not  lost  by  such 
conveyance.— Morton  t.  Young,  190  S.  W.  1090. 

V.  PROTECTION  AND  ENFOBOE- 
MENT  OF  RIGHTS. 

4=>203  (Mo.ApQ.)  Execution  cannot,  daring 
the  existence  of  a  homestead  rigbL  be  levied 
upon  the  land  for  the  purpose  of  selling  Ote  in- 
terest in  the  fee  subject  to  the  homestead  es- 
tate.—McMichaels  V.  Reece,  190  S.  W.  51. 
iSs=»209i/2  (Tex.Civ,Ap5.)  Plaintiffs  held  entiU- 
ed  to  a  temporary  injunction  restraining  sale 
of  alleged  homestead,  until  case  was  tried  on 
merits.— Canales  v.  Canales,  190  S.  W.  842. 
4=3216  (Tex.Civ.App.)  Special  findines  by  the 
junr  in  an  action  in  which  defendant's  wife 
claimed  a  note  as  the  proceeds  of  the  homestead. 
fteM  sufficiently  clear  and  to  determine  the  iasne 
of  homestead  adversely  to  the  wife. — E<arhart  v. 
Agnew.  190  S.  W.  1140. 

HOMICIDE 

See  Criminal  Law,  «=»304,  368,  390,  404,  413. 
450,  451,  565.  TiS,  728,  7«l.  778,  783,  792, 
814,  823,  829,  041;  Insurance,  4=»78<;  Wit- 
nesses, 4=>37. 

I.  THE  HOmCIDE. 

4=33  (Mo.)  Club  or  stick  of  wood,  8  feet  long 
and  2V&  inches  wide,  with  which  defendant 
struck  and  killed  deceased,  was  a  dangerous  and 
deadly  weapon  per  se. — State  v.  Fletcher,  190 
S.  W.  817. 

m.  XANSXiAUOHTER. 

4=333  (Ky.)  To  constitute  voluntarv  man- 
slaughter, the  killing  must  be  done  eitner  in  a 
sudden  affray  or.  in  sudden  heat  of  passion,  and 
upon  provocation  ordinarily  calculated  to  excite 
tbe  passion  beyond  control.— Cavanaugh  ▼.  Com- 
monwealth, 190  S.  W.  123. 
4=345  (Mo.)  Words  of  reproach,  however  grie- 
vous, are  not  sufficient  to  free  a  defendant  m  a 
case  of  homicide  from  the  guilt  of  murder,  nor 
will  contemptuous  or  insulting  actions  or  ges- 
tures, unaccompanied  by  an 'assault,  reduce  the 
killing  to  manslaughter. — State  v.  Fletcher,  190 
S.  W.  317. 

4=379  (Mo.)  Manslaughter  in  fourth  degree  is 
intentional  killing  in  heat  of  passion  on  reason- 
able provocation  without  malice  or  premedita- 
tiou,  under  such  circumstances  as  will  not  ren- 
der  killing   justifiable   or   excuaaUs,    and    t^ 
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provocation,  at  common  law  and  by  B«v.  St. 
1909,  i  44m,  muHt  consist  of  personal  -violence. 
—State  V.  Fletcher,  190  S.  W.  317. 

TV.  ASSA11I.T  WITH  UTrXNT  TO  KXI.I.. 

«=»9«(1)  (Tex.Cr.App.)  One  is  not  justified  in 
resisting  ofiicerB  attempting  to  arrest  him  if  he 
knew  that  they  were  officers  and  what  their  pur- 
pose was,  even  though  they  did  not  inform  him 
of  those  facts.— KeUey  v.  State,  190  8.  W.  169. 

VX.  HIDIOTlCEIfT  AKD  IKFOBBtA- 
TION. 

4=>i27  (Mo.)  An  information  for  a  mnrder  by 
poison  Xeld  not  defective  for  failing  to  repeat  al- 
legations of  'premeditation  and  malice  in  an 
averment  connected  by  "then  and  there"  with  a 
previous  averment  in  which  malice  and  premedi- 
tation were  alleged.— State  v.  Taylor,  190  S.  W. 
330. 

«=»I35(1)  (Tei.Cr_A.pp.)  In  an  indictment  for 
murder  by  "cutting"  deceased  "with  a  sharp 
instrument,"  the  grand  jury  should  have  charged 
the  character  of  the  instrument  used  If  they 
could  obtain  the  information.— Carr  v.  State, 
190  S.  W,  727. 

€=>I35(5)  (Mo.)  An  information  for  murder  by 
poison  held  not  defective  for  substituting  the 
words  "poisonous  substances"  for  the  words 
"bichloride  of  mercury"  used  in  an  earlier  al- 
legation.—State  v.  Taylor,  190  S.  W.  330. 

An  information  for  a  murder  by  poison  need 
not  specify  the  particular  kind  or  quantity  of 
poison  used. — ^Id. 

TH.  EVIDEIICE. 
(B)  AdmlaalbtlItT  tn  General. 

®=9|S6(2)  (Tex.Gr.App.>  In  prosecution  of 
brothers  for  murder,  declarations  of  deceased 
that  he  had  been  hired  by  defendant  to  kill  wife 
of  one  of  the  defendants  brought  to  that  defend- 
ant's knowledge,  were  admissible  against  de- 
fendants to  show  motive.— Sapp  v.  State,  190  S. 
W.  4S9. 

9=9 1 58(1)  (Mo.)  Sustaining  of  an  objection  to 
witness'  testimony  that  deceased,  just  before 
making  threats,  "had  some  whisky  and  we  took 
a  dram,"  held  not  error,  where  it  did  not  appear 
that  such  testimony  was  material. — State  v. 
Fleetwood.  190  S.  W.  1. 

€=s»l583)  (Mio.)  Evidence  that  accused,  shortly 
before  the  killing,  stated  that  two  or  three  might 
get  hurt,  although  he  made  no  specific  reference 
to  deceased,  was  admissible. — State  ▼.  Dixon, 
190  S.  W.  290. 

«=»I58(3}  (Mo.)  Testimony  that  a  witness 
beard  defendant  say,  while  at  the  scene  of  the 
killing  on  the  day  when  it  took  place,  "I  am 
going  to  get  him  some  day,"  mentioning  no 
name,  was  competent  to  show  defendant's  gen- 
eral malicious  purpose  to  kill  some  one. — State 
V.  Fletcher,  190  S.  W.  317. 
«=»t63(2)  rMo.)  Testimony  by  the  state  to 
bolster  up  tne  reputation  of  deceased  as  a  peace- 
able citizen  was  inadmissible  where  that  repu- 
tation was  not  attacked  by  accused  except  by 
evidence  that  deceased  was  drunk  and  disorder- 
ly in  the  afternoon  of  the  killing,  and  that  he 
had,  upon  some  indefinite  occasion,  carried  a 
pistol.— State  v.  Dixon,  190  S.  W.  290. 
<8=»I63(2)  (Tex.Cr.App.)  It  was  proper  to  ex- 
clude questions  whether  deceased  did  not  in- 
quire where  he  could  get  whisky,  and  if  he  did 
not  drink  quite  a  lot  on  the  evening  of  the  mur- 
der.-Ray  v.   State,  100  S.  W.  Ull. 

Though  witnesses  stated  that  they  got  ac- 
quainted with  deceased  15  or  20  years  before  the 
killing,  but  did  not  state  what  his  reputation 
was  at  that  time,  their  evidence  was  not  inadmis- 
sible as  too  remote. — Id. 

9=>169(1)  (Tex.Cr.App.)  In  trial  for  murder, 
conductor's  testimony  that  there  was  no  doubt 
thnt  deceased  and  one  of  the  defendants  got  off 


hia  train  at  a  certain  time  and  place  and  took 
an  automobile  driven  by  the  other  defendants, 
was  admissible.— Sapp  v.  State,  190  S.  W.  489. 
9=s>l69(l)  (Tex.Cr.App.)  It  was  proper  to  ex- 
clude testimony  that  deceased  on  the  morning 
of  the  homicide  passed  near  the  witness'  house, 
did  not  speak  to  her,  and  appeared  to  be  in  a 
solemn  mood.— Bell  v.  State,  190  S.  W.  732. 
«=>  1 69(3)  (Moj)  The  state  may  not  show  an  al- 
tercation by  defendant  with  another  person  than 
deceased,  several  hours  before  the  homicide,  a 
separate  and  disconnected  matter. — State  v. 
Swearengin,  190  S.  W.  268. 
*=»I69(3)  (Mo.)  The  court  properly  excluded 
testimony  as  to  the  difficulty  m  which  deceased 
had  been  engaged  with  a  third  person  before  de- 
ceased was  8t,ruck  by  defendant.— State  v. 
Fletcher,  190  S.  W.  317. 

®=>  1 69(4)  (Mo.)  In  prosecution  for  murder,  evi- 
dence constituting  chain  of  incriminating  cir- 
cumstances showing  defendant's  connection  with 
his  alleged   conspirators  and  principal  particl- 

?ant8  in  crime  was  competent. — Stabs  v.  Smith, 
90  S.  W.  288. 
«=3l73  (Tex.Cr.App.)  In  murder  trial,  evidence 
that  accused  had  given  the  victim  "rouah  on 
rats,"  pretending  it  was  medicine,  was  admissi- 
ble ;  it  appearing  that  "rough  on  rats"  contains 
arsenic,  and  arsenic  in  qnantities  was  found  in 
the  victim's  stomach.- U(suw«  v.  State,  190  S. 
W.  145. 

®=»I74(7)  fTex.Cr.App.)  In  murder  trial,  testi- 
mony that  the  witness,  searching  for  evidence 
of  cause  of  the  death  at  accused^  home,  found 
a  trunk  packed  with  clothes  of  deceased  and  an- 
other, accused  of  part  in  the  crime,  was  admissi- 
ble as  evidence  of  readiness  for  flight.— Oarson 
V.  State,  190  S.  W,  145. 
«s»i7S  (Mo.)  The  question  to  a  medical  wit- 
ness who  examined  deceased  as  to  which  side  of 
the  head  he  was  struck  on  was  proper,  as  seek- 
ing to  definitely  locate  wound.— State  v.  Fletch- 
er, 190  S.  W.  317. 

«=9l88(€)  (Tex.Cr.App.)  The  exclusion  of  evi- 
dence of  instances  when  deceased  was  armed, 
not  brought  to  defendant's  attention  and  occur- 
ring more  than  two  months  prior  to  the  homi- 
cide, held  error.- Becker  v.  ^tate,  190  S.  W. 
185. 

£jvidence  of  deceased  carrying  a  pistol  on  oc- 
casions of  which  defendant  was  not  aware  and 
prior  to  his  first  difiiculty  with  defendant  are 
not  admissible  in  a  prosecution  for  murder. — Id. 
«=»I80  (Tex.Cr.App.)  It  was  error  to  exdnd* 
testimony  by  defendant's  wife  corroborating  hia 
testimony  that  his  difficulty  with  deceased  be- 
gan when  he  protested  against  deceased  paying 
attention  to  lus  daughter.— Becker  v.  State,  190 
S.  W.  185. 

«=:3l90(3)  (Mo.)  Testimony  as  to  deceased's  on- 
communicated  .threats  is  admissible  where  there 
is  a  doubt  as  to  who  was  the  aggressor  in  the 
fatal  affray.- State  v.  Fletcher,  190  S.  W.  317. 
^=>I9I  (Tex.Cr.App.)  Elvidence  of  an  assault 
by  deceased  on  defendant's  son,  not  known  to 
deceased,  before  the  homicide,  is  inadmissible- 
Becker  V.  State,  190  S.  W.  185. 

Evidence  that,  when  deceased  was  arrested 
with  a  pistol  on  him  prior  to  the  homicide,  he 
was  near  where  defendant's  daughter  then  was, 
held  admissible. — Id, 


(C)  DtIbk  DeeI«r«tlons. 

<S=9203(2)  (Ky.)  The  law  does  not  require  as  a 
condition  to  the  competency  of  a  statement  as 
to  a  dying  declaration  that  the  injured  party 
shall  in  express  words  declare  that  be  knows  lie 
is  about  to  die,  or  that  he  shall  use  equivalent 
language.— Cavanaugh  v.  Commonwealth,  190 
S.  W.  123. 

€=>2i]9  (Tenn.)  That  an  attendant  present  just 
before  deceased's  death  said  on  preliminary 
hearing  that  she  had  not  read  the  paper  pur- 
porting to  be  deceased's  dying  declaration  over 
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to  him,  did  not  render  the  declaration  inadmis- 
sible.—Pennington  V.  State,  190  S.  W.  546. 

A  dying  declaration  held  under  the  evidence 
admissible,  though  unsigned. — Id. 
«=>2I4(1)  (Ky.)  De<darationB  of  deceased  that 
he  was  shot  hy  defendant,  that  he  was  &o£  do- 
ing anythins  when  shot,  that  he  had  liad  no  pre- 
vious trouble  with  defendant,  were  admissible, 
in  connection  with  his  further  declaration  that 
he  believed  death  inevitable  and  near  at  band. — 
Cavanaugh  v.  Commonwealth,  190  S.  W.  123. 
<&s>2l4(2)  (Ark.)  The  declaration  of  a  third 
person  who  was  fatally  wounded  by  accused's 
victim  is  inadmissible  on  accused's  behalf,  as  a 
dying  declaration.— Holland  v.  State,  190  S.  W. 
104. 
®=32I5(4)  (Ky.)  In    trial    for    willful    murder, 

&art  of  deceased's  statement  to  another  to  whom 
e  said  that  he  was  going  to  die,  that  be  was 
shot  without  cause,,  and  his  statement  to  other 
parties  that  "he  shot  me  just  because  he  could," 
was  inadmissible,  as  being  a  mere  expression  of 
opinion. — Cavanaugh  v.  Commonwealth,  190  S. 
W.  123. 

9=3216  (Tenn.)  Where  deceased  said  he  could 
not  live  until  the  doctor  came,  and  was  praying, 
and  an  attendant  who  observed  his  condition, 
testified  that  he  knew  he  was  going  to  die,  his 
dying  declarations  were  admissible.— Pennington 
V,  State,  190  S.  W.  546. 

A  witness  who  remains  with  the  deceased  a 
considerable  time  beforo  his  death,  bears  him 
talk,  witnesses  his  demeanor  and  has  full  oppor- 
tunity for  reaching  a  correct  conclusion,  may 
testify  to  the  opinion  or  conclusion  formed  from 
audi  circumstances  that  the  deceased  was  aware 
of  impending  dissolution. — Id. 

(B)  IVetKht  and    Snfflctenoy'. 

^:»228(2)  (Mo.)  In  a  prosecution  of  defendant 
for  poisoning  bis  wife,  evidence  held  sufficient, 
though  circumstantial,  to  establish  the  corpus 
delicti.— State  v.  Taylor,  190  S.  W.  330. 
€S9234(1)  (Mo.)  In  prosecution  for  murder,  evi- 
dence held  sufficient  to  sustain  verdict  of  guilty. 
—State  V.  Smith,  190  S.  W.  288. 
9=>237  (Ark.)  In  a  prosecution  for  homicide 
tests  for  determining  insanity  interposed  as  a 
defense,  which  must  be  shown  by  a  preponder- 
ance of  the  evidence,  stated.— Diggs  v.  State, 
190  S.  W.  448. 

<s>244;(l)  (Ark.)  Evidence    held    to    sustain    a 
conviction  for  murder  against  a  plea  of  self- 
defense.— Holland  V.  State,  190  S.  W.  104. 
9c=>250  (Ky.)  Evidence  held  to  sustain  a  con- 
viction of  willful  murder. — Cavanaugh  v.  Com- 
monwealth, 190  S.  W.  123. 
4=>260  (Mo.)  In  a  prosecution  of  defendant  for 
poisoning    his    wife,    evidence    held   snfflcient, 
though  circumstantial,  to  sustain  a  conviction. 
—State  V.  Taylor,  190  S.  W.  330. 
^»257(1)  (Mo.)  Evidence  in  a  prosecution  for 
an  assault  with  intent  to  kill  hfld  to  sustain 
a  couTiction.- State  v.  Hayden,  190  S.  W.  311. 

Vm.   TRIAI.. 
(B)   (liiestlona  for  Jurjr- 

4='276  (Tex.Cr.App.)  In  prosecution  for  as- 
sault to  murder  an  officer,  evidence  held  suffi- 
cient to  take  to  the  jury  the  issue  whether  de- 
fendant knew  that  the  other  was  an  officer. — 
Kelley  v.  State,  190  S.  W.  169. 

(C)   Instrnctions. 

4=s>285  (Mo.)  Where  defendant  struck  deceas- 
ed but  one  blow  with  a  club,  fracturini?  his 
skull,  there  was  nevertheless  a  "beating"  or 
"wounding,"  justifying  the  use  of  the  terms  in 
an  instruction.- State  v.  Fletcher,  190  S.  W. 
817. 

«=286(1)  (Tex.Cr.App.)  Upon  trial  for  murder, 
where  nothing  Indicated  that  weapon  used  was  a 
deadly  one,  and  the  wound's  fatality  could  be 
acconnted  for  without  imputing  intent  to  kill, 
'*  could  not  be  presumed  that  appellant  had 


such  intent,  and  it  was  error  not  to  so  instruct 
the  jury.— Carr  v.  State,  190  S.  W.  727. 
18=283(3)  (Mo.)  An  instruction  defining  "delib- 
erately" and  stating  that  there  was  no  evidence 
to  show  sudden  passion  or  just  cause  of  provo- 
cation held  not  erroneous. — State  T.  Bobbst.  190 
S.  W.  257. 

®=289  (Tex.Or.App.>  In  prosecution  for  mur- 
der of  named  party  instruction  that  defendants 
could  not  be  convicted  of  the  killing  of  other 
parties,  though  that  might  be  considered  on 
question  whether  defendants  kiUed  named  par- 
ty, should  be  omitted  on  defendant's  objection, 
and  if  necessary  to  caution  jury  should  not  state 
directly  that  defendant  killed  either  of  such 
other  parties.— Sapp  v.  State,  190  S.  W.  489. 
<g=»294(l)  (Ark.)  When  the  kUling  is  admitted, 
and  defense  of  insanity  offered,  after  the  court 
declares  the  tests  of  insanity  and  burden  of 
proof,  it  is  the  better  practice  to  instruct  that 
if  jury  believed  from  preponderance  of  evidence 
that  appellant  was  insane,  they  should  convict, 
but  otherwise  acquit— Diggs  t.  State,  190  S.  W. 

Instructions  on  the  issue  of  insanity,  inter- 
posed as  a  defense  to  a  charge  of  murder,  Md 
correct.— Id. 

<S=3294(1)  (Mo.)  Refusal  of  an  instruction  that 
if  the  evidence  showed  that  accused  was  in  a 
habitual,  permanent^,  or  chronic  state  of  insanity 
prior  to  the  homicide,  such  insanity  would  be 
presumed  to  have  continued  up  to  the  time  of 
the  homicide  held  not  error,  in  view  of  the  facts 
shown.— State  v.  Bobbst.  190  S.  W.  257. 
€=3300(2)  (Ark.)  Instruction  that  accused  was 
justified  in  shooting  if  he  believed,  "acting  as  a 
reasonable  person,''^he  was  in  danger,  etc.,  is  not 
reversible  error  because  of  the  quoted  words, 
where  accused  was  not  diown  to  have  been  of  in- 
ferior mental  capacity. — Holland  t.  State,  190 
S.  W,  104. 

«S9300{3)  (Mo.)  Instruction  on  self-defenae, 
containing  all  material  elements  necessary  to 
properly  present  doctrine  under  which  self- 
defense  is  applicable  to  a  case  of  character  in- 
volved, was  proper.— State  v.  Fletcher,  190  S. 
W.  817. 

«s>30O(3)  (Tex.Or.App.)  In  a  prosecution  for 
assault  to  murder  an  officer,  instructions  as  to 
appellant's  right  to  defend  his  person  and  an 
intrusion'  into  his  room  held  sufficient. — Kdl«y 
V.  State.  190  S.  W.  160. 

<e=>300(7)  (Mo.)  An  instruction  on  self-defenao, 
mentioning  as  ground  for  self-defense  only  a 
blow  struck  by  deceased,  whereas  there  was 
evidence  that  deceased  was  reaching  for  his  hip 
pocket  when  accused  fired  the  fatal  shot,  'was 
erroneous.— State  v.  Dixon,  100  g.  W.  290, 

9=s>300(7)  (Mo.)  Instruction  on  self-defenae 
held  not  erroneous  for  requiring  jury  to  find 
that  deceased  was  of  "rash,  turbulent,  and  vio- 
lent" disposition,  because  witnesses  bad  testi- 
fied that  he  was  of  "turbulent,  quarrelsome,  and 
danpterous"  disposition.— State  v.  Fletcher,  190 
S.  W.  317. 

<3='304  (Tex.Or.App.)  In  prosecution  of  school- 
boy for  shooting  teacher,  where  issue  of  acdden- 
tal  discharge  of  pistol  was  not  in  case,  court 

roperly  refused  special  charge  presenting  it — 

"ilson  V.  State,  100  S.  W.  155. 

<g=»307(l)  (Ky.)  The  practice  of  giving  the  law 
to  the  jury  on  the  subject  of  murder  and  man- 
slaughter in  one  instruction  is  proper.— jCav- 
anaugh  v.  Commonwealth,  190  S.  W.  123. 

€=>308(3)  (Mo.)  Refusal  of  an  instruction  on 
murder  in  the  second  degree  held  not  error  un- 
der the  evidence.— State  v.  Bobbst,  190  S.  W. 
257. 

<Ss>308(3)  (Mo.)  An  instruction  as  to  the  pre- 
sumption from  an  intentional  killing  witb  a 
deadly  weapon  has  no  place  where  all  the  fJacta 
are  known  by  eyewitnesses. — State  v.  Sweares- 
gin,  190  S.  W.  268. 

<&=>309(4)  (Tex.Cr.App.)  On  trial  of  schoolboy 
for  shooting  teacher,  where  there  was  evideaoa 
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that  teaeber '  had  ^oiie  forward  to  pmuah  boy 
with  his  fists  after  having  stated  he  would  beat 
him  up,  issue  of  manslanghter  should  have  been 
submitted.— WUson  v.  State,  190  S.  W.  155. 
^=>309{6)  CMol)  Where  there  was  no  evidence 
of  physical  violeuce  toward  defendant  by  deceas- 
ed, an  instruction  on  manslaughter  in  the 
fourth  degree  was  not  authorized. — State  t. 
Fletcher,  180  S.  W.  317. 

(D)  Verdtet. 

^=9312  (Mo.)  In  trial  for  assault  with  pistol 
with  intent  to  kill,  verdict  finding  defendant 
guilty  of  assault  with  intent  to  kill  with  malice 
aforethought,  and  assessing  his  punishment, 
apart  from  surplusage,  kcld  a  general  verdict 
and  good.— State  v.  Haydeo,  190  S.  W.  311. 

Z.  APP£AIi  AMD  EBROB. 

«=>338(1)  (Ky.)  In  prosecution  for  willful  mur- 
der, question  to  defendant  as  to  whether  he 
shot  deceased  in  self-defense  was  properly  ex- 
cluded, where  defendant  in  answer  to  another 
question  had  said  that  he  shot  to  protect  him- 
self and  believed  that  deceased  was  coming  on 
bim  with  a  knife  to  do  him  some  injury. — 
Cavanaugh  v.  (Commonwealth,  190  S.  W.  123. 

In  trial  for  willful  murder,  court's  failure  to 
ez(diid«  single  expression  of  opinion  contained 
in  deceased's  statements  to  his  wife  and  brother 
was  not  prejudicial  to  defendant,  in  view  of 
competency  of  those  statements  in  other  re- 
spects, and  of  those  made  by  deceased  in  pres- 
ence of  another  witness  in  which  there  was  no 
such  expression  of  opinion. — Id. 
€=>338(4)  (Mo.)  Error  in  admitting  testimony 
as  to  defendant's  conduct  and  imprecations, 
burled  at  a  nephew  of  deceased  a  short  time 
after  defendant  struck  the  latter,  w.as  cured  by 
the  court's  orderini;  it  to  be  stricken  from  the 
record.— State  v.  Fletcher,  190  S.  W.  817. 
€=9339  (Mo.)  Error  in  sustaining  state's  ob- 
jection to  question  to  defendant  whether  he  in- 
tended to  lull  deceased  when  he  struck  bim  held 
harmless  where  he  answered  no. — State  v. 
Fletcher,  190  S.  W.  317. 
€=>340(2)  (Mo.)  The  homicide  being  actually 
accomplished  by  intentional  use  of  a  deadly 
weapon  on  a  vital  s$)ot,  defendant  may  not  com- 
plain of  instruction  to  acquit  if  defendant  had 
cause  to  and  did  believe  it  necessary  to  shoot 
"and  HU"  to  protect  himself. — State  v.  Swearen- 
Fin,  190  S.  W.  268. 

<=»34Q(4)  (Ark.)  In  prosecutiim  for  wife  mur- 
der by  administering  etrycbnine,  error,  if  any, 
in  giving  abstract  instruction  that,  the  killing 
being^  proved,  burden  of  proving  circumstances 
of  mitigation  in  justification  or  excuse  devolved 
on  accused,  held  harmless,  in  view  of  verdict 
for  murder  in  second  degree.— Wilson  v.  State, 
190  S.  W.  441. 

^=3340(4)  (Mo.)  Where  defendant  was  convict- 
ed of  manslangnter  in  the  fourth  degree,  an  er- 
roneous instruction  on  second  degree  murder 
was  harmless.— State  ▼.  Fleetwood,  190  S.  W.  1. 

HOSTILE  WITNESS. 

See  Witnesses,  «=»244. 

HOURS  OF  LABOR. 

See  Master  and  Servant,  4=»13. 

HUMANITARIAN  DOCTRINE. 

See  Railroads,  i8=»338,  390. 

HUSBAND  AND  WIFE. 

See  Criminal  Law,  ®=»717 ;  Divorce ;  Dower ; 
Fraudulent  Conveyances,  ®=»57 ;  Trial,  €=» 
296;  Vendor  and  Purchaser,  €=9279;  Wit- 
nesses, ^=»139. 


I.  MTTTUAZ.  RIGHTS.  DUTIES.  AND 
XIABIUTIE8. 

«s>l4(4)  (Ky.)  Father's  deed  to  daughter  and 
her  husband,  showing  en  face  it  was  advance- 
ment to  daughter  and  intended  to  convey  sep- 
arate estate  to  her,  held  to  give  daughter  and 
husband  each  undivided  half  interest  in  land, 
and  on  death  of  daughter  before  Weissinger  Act 
of  1894,  hnsband  became  entitled  to  life  interest 
in  her  half.— Ford  v.  May,  190  8.  W.  1066. 
^=3 1 5(4)  (Tes.Civ.App.)  There  is  no  considera- 
bon  for  a  wife's  signature  to  a  deed  to  proper- 
ty which  was  not  the  homestead  and  which  the 
husband  could  convey  without  her  signature. — 
Barhart  v.   Agnew,   190   S.   W.   1140. 

IV.  disabujties  and  PBIVII.E0E8 
OF  govsbtitbe. 

(C)  Contraotii. 

<8s>83  (Ark.)  Under  the  Married  Woman's  Act 
giving  married  women  right  to  acquire  and  hold 
property,  it  is  competent  for  a  married  woman 
to  bind  herself  personally  on  contracts  for  house- 
hold supplies  and  necessaries. — Adair  v.  Arendt, 
190  S.  W.  446. 

V.  WXFfi'S  SBPABATX  ESTATE. 

(A)   MThat  Constltntea. 

®s>l  19(5)  (Mo.)  Where  a  husband  and  wife 
deeded  land  to  B  third  person,  who  recoaveyed 
to  the  wife,  she  owned  a  fee-simple  legal  estate, 
and  not  a  separate  estate,  nor  one  acquired  with 
her  separate  means,  and  her  subsequent  deed  to 
the  husband  was  a  nullity,  passing  neither  legal 
nor  equitable  title.- Wilson  v.  McDanieJ,  190  8. 
W   8 

VI.  ACXIOlfS. 

^=>209(4)  (Tex.Civ-App.)  A  wife  may  sue  her 
husband  for  protection  of  separate  property  in 
his  possession  against  waste  or  damage,  for  the 
recovery  of  her  separate  estate,  wrongfully  con- 
verted by  bim,  and  to  have  resulting  trust  de- 
clared.—Borton  V.  Borton,  190  8.  W.  192. 

Under  Acts  33d  Leg.  c.  32,  a  wife  may  sue 
her  husband  to  quiet  title  to  land  claimed  as  her 
separate  property,  to  which  he  is  asserting  title 
adverse  to  her. — Id. 

«=»232(3)  (Ark.)  In  an  aetion  for  groceries 
sold  a  married  woman  used  by  family,  evidence 
held  to  support  a  verdict  lor  plaintiff  for  fall 
amount  of  account.- Adair  v.  Arendt,  190  S. 
W.  445. 

^9235(3)  (Ark.)  In  ah  action  against  a  mar- 
ried woman  for  groceries  used  in  her  family, 
an  instruction,  although  argumentative  in  form 
and  unhappily  phrased,  held  not  erroneous  in 
substance. — Adair  v.  Arendt,  190  S.  W.  445. 
i8=>235(4)  (Tex.(3iv.App.)  A  special  finding  by 
the  jury  that  a  wife  signed  a  deed  upon  condi- 
tion that  she  was  to  have  the  value  of  the  land 
does  not  conflict  with  a  finding  that  the  note 
therefor  was  not  given  to  her. — Barhart  v. 
Agnew,  190  8.  W.  1140. 

vn.  ooMMiriaTT  pbopebtt. 

€s»248  (Tex.Civ.App.)  Community  status,  like 
partnership,  has  elements  of  gains  and  losses 
based  on  presumed  labors  of  each,  irrespective 
of  real  industry  of  either. — Briggs  v.  McBride, 
190  S.  W.  1123. 

<8=s>26S  (Tez.Oiv.App.)  Husband  has  manage- 
ment of  community  estate,  with  exception  of 
conveyance  of  homestead,  or  when  the  wife  Is 
abandoned  by  the  husband,  or  the  property  is 
conveyed  in  fraud  of  the  wife. — Briggs  v.  Mc- 
Bride, 190  S.  W.  1123. 

^=>266  (Tex.Civ.App.)  In  a  suit  to  restrain  the 
sale  of  land  under  an  execution  against  the 
husband,  evidence  held  to  show  a  gift  from  the 
husband  of  his  interest  in  the  money  with  whicn 
the  land  was  bought  to.  the  wife,  which  was 
valid  against  a  subsequent  creditor  under  Ver- 
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non's  Series'  Ann.  Civ.  St  1914,  art.  8967.— 
GitT  Nat.  Bank  of  Uastland  v.  Kmnebrew,  190 
8.  W.  536. 

Vm.   8EFABATION    AND    SEFABATE 
MAINTENAMOIL 

«=3278(1)  (Tex.Oir.App.)  Where,  at  time  of 
wife's  suit  for  divorce  and  division  of  property, 
husband  was  not  contributing  to  her  support 
and  prior  thereto  each  party  had  determined 
not  to  live  together,  and  agreement  for  divi- 
sion of  property  was  entered  into-by  them  when 
wife  was  of  sound  mind,  agreement  for  division 
was  enforceable  in  suit  at  instance  of  next  friend 
of  wife,  because  insane. — Skeen  v.  Skeeu,  190  !3. 
W.  1118. 

ICE. 

See  Municipal  Gorimratlons,  ^=»771,  812. 

IDEM  SONANS. 

See  Namea,  ^s>16. 

IDENTITY. 

See  Larceny,  ^=349. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  QBUGATION  OF 
CONTRACT. 

See  Oonstitntional  Law,  «=9l21,  146L 

IMPEACHMENT. 

See  Witnesses,  «=s>83(M14. 

IMPLIED  CONTRACTS. 

See  Account  Stated ;  Sales,  «=»33. 

IMPRISONMENT. 

See  Bafl;   Habeas  Corpus. 

IMPROVEMENTS. 

See  Oonstitntional  Law,  9=9289,  290 ;  Levees ; 
Life  Bstates,  9s>17 ;  Mechanics'  Liens ;  Mu- 
nicipal Corporations,  €=s>802-630. 

INCHOATE  DOWER. 

See  Dower,  «s>29-49. 

INCONSISTENT  DEFENSES. 

See  Pleading,  (S=»93. 

INCRIMINATION. 

See  Criminal  Law,  «s»898. 

INCUMBRANCES. 

See  life  Estates,  «5>16. 

INDEMNITY. 

See  Guaranty ;  Principal  and  Surety. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=>970,  1090 ;  Disorderly 
House,  ®=»12,  13 ;  False  Pretenses,  <S=32 ; 
Gaming,  «=>90;  Homicide,  «=>127 ,  135; 
Intoxicating  Liquors,  €=s>205-223 ;  Larceny, 
<8=»31,  32;  Libel  and  Slander,  «=3l52; 
Names,  4=>16. 

▼.  BEQUI8ITE8  AMD  SUFFIOIEHOT 
OF  AOOVSATION. 

4=»79  (Tez.Cr.App.)  An  indictment  alleging  sale 
of  liquors  after  an  election  "therefore  duly 
made  and  published"  was  good;  the  word  "there- 


fore" being  a  clerical  error  for  "thei«ta£«&''— 
Dupree  v.  State,  190  S.  W.  181. 
«=>86(8)  (Mo.)  Under  Bev.  St.  1909,  H  5107, 
5116,  relating  to  allegations  of  venue  and  suf- 
ficiency of  indictment  in  that  respect,  an  indict- 
ment, not  specifically  averring  that  person  al- 
leged to  have -been  assaulted  with  intent  to  kill 
was  present  at  the  time  and  place  of  assaolt, 
was  sufficient.— State  T.  Hayoen,  190  S.  W. 
311. 

«=3>liO(3)  (Ark.)  An  indictment  for  aooeptint 
earnings  ctf  a  prostitute,  substantially  in  the 
language  of  Acts  1913,  p.  407,  as  to  pandering, 
is  good.— Sweat  v.  SUte,  190  S.  W.  433. 
4=>lll(2)  (Mo.)  In  proeecution  for  practidng 
medicine  without  a  license,  contrary  to  Bev. 
St.  1900,  !  8315,  an  information  need  not  charge 
that  accused  did  not  come  vtdthin  the  exception 
allowing  physicians  registered  before  March  12, 
1901,  to  practice,  as  the  exception  was  not  io 
the  portion  of  the  statute  defining  the  offense. 
—State  V.  Saak,  190  .S.  W.  296. 
4=>II9  (Tez.Cr.App.)  An  indictment  sllfging 
sale  of  liquors  after  an  dection  "therefore  duly 
made  and  published,"  was  good;  the  word 
"therefore"  being  surplusage.— Dnpiee  ▼.  State, 
190  S.  W.  181. 

VI.  joiudeb  of  parties,  offenses 

AND  COUNTS,  DUFUOITT, 
AND  EJECTION. 

€=>I28  (Tex.Cr.App.)  In  an  indictment  for 
keeping,  aiding  and  abetting  keeping  of  a  house 
for  prostitutes,  two  counts  on  same  transactioi 
kel4  proper j  it-  being  permissible  to  charge 
offense,  in  different  counts,  in  any  of  ways  d^ 
nounced  by  stotuta- Wyatt  v.  State,  190  S.  W. 
153. 

«=>I32(4)  (Tex.Cr.App.)  Where  indictment  for 
keeping  a  house  for  prostitutes  contained-  two 
counts  based  on  same  transaction,  state  held  not 
required  to  elect— Wyatt  t.  State,  190  S.  W. 
153. 

INDIGNITIES. 

See  Divorce,  «=>29,  132. 

INDORSEMENT. 

See  Bills  and  Notes,  <S=9l83-28Q. 

INFANTS. 

See  Adoption;  Bastards;  DepositiooB,  9=>19; 
Guardian  and  Ward  ;  Habeas  Corpus,  ^=>S3 ; 
Limitation  of  Actions,  ®=>72;  Master  and 
Servant  &=>95,  163. 

m.   PROPERTY  AND  OONVETANOES. 

9=324  (Ky.)  Where  the  party's  adverse  poe- 
session  began  and  continued  for  some  time  dur- 
ing the  life  of  an  adult  owner,  it  was  not  inter- 
rupted by  such  owner's  death  leaving  infant 
children.— Boss  v.  Bichardson,  190  S.  W.  1087. 
9=>37  (Ky.)  A  court's  power  to  order  the  sale 
of  an  infant's  real  estate  is  derived  solely  from 
the  statutes  which  must  be  strictly  followed.— 
Luscher  v.  Julian's  Adm'r.  190  S.  W.  892. 
9=>38  (Ky.)  A  chancellor  is  without  auUioritr 
to  sell  an  infant's  veal  estate  for  his  mainte- 
nance and  education  except  when  clearly  neces- 
sary and  when  his  parents  are  unable  to  main- 
tain and  educate  him. — Luscher  v.  Julian's 
Adm'r,  190  S.  W.  692. 

«=s>39  (Ky.)  Under  Civ.  Code  Prac  (  126,  re- 
quiring material  allegations  against  infants  to 
be  proven,  section  127  defining  material  alle- 
gations, and  section  429  requiring  a  petition 
tor  sale  of  infant's  property  to  sMw  Uiat  the 
personalty  is  insufficient  insufBciency  of  per- 
sonalty must  affirmatively  appear. — Lnadier  r. 
JuUan's  Adm'r,  190  S.  W.  692. 

That  an  infant's  personalty  was  insufficient 
to  pay  his  debts  is  not  sufficiently  established 
where  the  petition  refeta  to  an  adminiatratoi'i 
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settlement  in  proof  of  this  fact,  but  the  settle- 
ment wa«  not  filed  until  after  the  sale.— Id. 

In  proceedings  to  sell  an  infant's  real  «st»te 
to  secure  funds  for  his  maintenance,  that  the  in- 
fant's mother  filed  an  answer  after  the  sale 
stating  her  inability  to  support  him  did  not  rem- 
edy the  lack  of  proper  proof  when  the  sale  was 
ordered. — Id. 

VX.  ORIMZiS. 

«=»68  (KyO  It  was  court's  duty,  when  possible 
minority  of  a  defendant  was  brought  to  its  at- 
tention, to  hear  proof  of  and  determine  his  age, 
and  enter  jadgment  wnmiittins  him  to  the  hoos* 
of  reform  for  boys  until  he  became  21,  under 
Ky.  St  i  2096b.— Fuson  t.  Commonwealth,  190 
S.  W.  1096. 

Vn.  ACTIONS. 
«=>M9  (Ky.)  Infant  remaindermen  contesting 
order  of  sale  of  their  estate  held  not  barred  from 
appeaUng  by  purchasing  one  of  the  tracts  of  land 
sold.— Todd's  Ei'r  v.  First  Nat.  Bank,  190  & 
W   468. 

INHERITANCE. 

See  Descent  and  Distribution. 

INITIAL  CARRIER. 

See  Oarriers,  9=>177. 

INJUNCTION. 

See  Appeal  and  Error,  «=>253;  Corporations, 
«s>^0;  Execution,  €=»172 ;  Highways,  <©=» 
86,  64:  Intoxicating  Liquors,  «=>274,  275; 
Jury,  4=s>31 ;  Municipal  Corporations,  *=» 
323 ;  Nuisance,  «=377 ;  Schools  and  School 
Districts,  «=>S2. 

I.   irATXTBB  AKS   OROUNIIS   IH  OEH- 

TTH-  A  T., 
(B)  GsttiiBds  of  Relief. 

«=s>l7  (Ky.)  Where  damages  will  folly  com- 
pensate for  an  injury  and  defendant  is  solvent 
and  able  to  respond,  no  injunction  should  issue, 
but  case  plaintiff  must  resort  to  an  action  at 
law  for  damages  sustained. — Campbell  t.  Irvine 
Toll  Bridge  Co.,  190  S.  W.  1098. 
«=3l8  (Ky.)  Ordinarily  the  solvency  or  In- 
solvency of  defendant  is  not  important  where 
injnnction  is  sought  for  impossibility  of  meas- 
nring  injury  in  money,  or  where  the  remedy  at 
law  is  inadequate.— <5amj)bell  v.  Irvine  Toll 
Bridge  Co.,  190  S.  W.  1098. 

n.  SUBJECTS   OF  PROTECTION  AND 

REUEF. 

(O  ContraetSt 

€=s>59(l)  (Ky.)  In  action  for  mandatory  injunc- 
tion to  compel  defendant  bridge  company  to  ac- 
cept plaintiff  as  a  lessee  for  a  fixed  rental,  not 
alleging  company's  insolvency,  and  where  dam- 
ages were  readily  ascertainable,  plaintiff  had  an 
adequate  remedy  at  law,  so  that  injunction 
would  be  dissolved. — Campbell  t.  Irvine  Toll 
Bridge  (3o.,  190  S.  W.  109a 

(tt)  PekUe    OOlacra    sad    Ba»>««   a»d    Ha- 
nldpsUtiM. 

«=388  (KyJ  Where  city  commissioner  accepted 
office  of  city  engineer,  and  another  was  elected 
his  successor  as  commissioner,  and  qualified, 
such  other  could  restrain  city  ofiicials  from  pac- 
ing former  commissioner  salary  attached  to  of- 
fice of  commissioner. — Lampe  r.  City  of  New- 
port, 190  S.  W.  678. 

(tn  Crlaklaal  Aota,  Conspfraelcs,  «a< 
Psoaeonttoaa. 

^=»I03  {Mo.)  Power  of  equity  to  enjoin  acts 
threatening  irreparable  injury  to  property  rights 
is  inherent  and  cannot  be  divested  because  such 


acts  may  violate  the  criminal  law. — State  ex  reL 
Chicago,  B.  &  Q.  B.  Co.  v.  Wo<df(dk,  190  S.  W. 

877. 

m.  ACTIONS  FOR  INJUNCTIONS. 

«=>II4(1)  (Tex.Clv.App.)  In  a  suit  to  enjoin 
the  redurtxicting  of  a  coonty  brought  by  48  OBt 
of  187  school  districts,  the  remaining  districts 
held  not  necessary  parties.— Collin  County  School 
Trustees  v.  Stiff,  190  S.  W.  216. 
«s>ll4(2)  (Ark.)  Commissioners  of  a  sewer  im- 
provement, whose  sewer  has  not  been  tamed 
over  to  the  city,  may  enjoin  one  constructing  a 
system  of  sewers  for  private  profit,  from  mak- 
ing connection  with  the  improvement  district 
sewer  nntil  reasonable  compensation  is  made  for 
such  connection,  in  view  of  Kirby's  Dig.  | 
6728.— Peay  v.  Kinsworthy,  190  S.  W.  566. 
^»I22  (Tex.Civ.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  4649,  in  an  action  by 
school  districts  of  a  county  to  enjoin  redistrict- 
ing  of  county,  affidavit  may  be  made  by  any  one 
of  joint  applicants  cognizant  of  facts.— Collin 
County  School  Trustees  v.  Stiff.  190  S.  W.  216. 

INNKEEPERS. 

See  Disorderlr  House,  ^s>4. 

INSANE  PERSONS. 

See  Criminal  liaw,  «s»814 ;  Homicide,  <S=9287, 

294.  

VIU.   CRIMES. 

4=>83  (Tex.Or.App.)  An  insane  pe)«on  cannot 
lemlly  be  held  responsible  for  his  criminal  acts; 
— Kieman  v.  State,  190  S.  W.  165. 
«S986  (Tex.Cr.App.)  The  fact  that  tlw  stet* 
provides  no  adequate  means  to  confine  an  insane 
person  committing  a  crime  in  an  asylum  would 
not  authorize  his  confinement  in  the  penitentiary 
as  a  criminal.— Kiernan  v.  State,  190  S.  W.  166. 

TX.  ACTIONS. 

«=>87  (Tei.CiT.App.)  Vernon's  Sayles*  Ann. 
Civ.  St  1014,  art  4632,  prohibits  granting  of 
divorce  when  either  spouse  is  insane,  and,  where 
insanity  of  a  spouse  exists,  a  next  friend,  inter- 
vening during  pendency  of  the  insane  spouse's 
suit  tor  divorce,  cannot  prosecute  It  to  termi- 
nation.—Skeen  V.  Skeen,  190  S.  W.  1118. 

In  view  of  law  recognising  rights  of  husband 
and  wife  to  agree  as  to  diyislon  of  property  when 
living  apart  or  in  view  of  separation,  in  insane 
wife's  suit  for  divorce,  the  court  having  juris- 
diction of  parties,  could  take  charge  of  their 
property  and  grant  partition  thereof  at  instance 
of  next  friend  of  wife. — Id. 
«=»94(1)  (Tex.Giv.App.)  Where  wife  suing  for 
divorce  and  division  of  property  became  insane, 
no  guardian  being  appointed  to  represent  her,  it 
was  proper  for  her  to  be  represented  in  tier 
suit  by  next  friend.— Skeen  v.   Skeen,  190  S. 

w.  ui«. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  (!!reditor8'.  Bank- 
ruptcy ;  Fraudulent  Conveyances,  «=»57 ;  In- 
junction, «s>18;  Sales,  9=»281. 

INSPECTION. 

See  Commerce,  4=>50. 

INSTRUCTIONS. 

To  Jury,  see  Criminal  Law,  <S=s>7ei-ffi9;  Trial, 
«=al91-296. 

INSURANCE. 

See  Aecord  and  Satisfaction,  4=>12;  Courts, 
(S=>01;  Death.  e=>2;  Evidence,  «=>215: 
Pleading,  <e=3e9 ;  Trial,  €=»127,  194,  253; 
Witnesses,  ^=219. 


VOr 
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XL  INStrSANOE  OOMPAKIES. 
(A)  stook  Oottpamlea. 
«=»32  (Mo.)  Under  Rev.  St.  1909,  S  6900, 
providing  for  preliminar;  incorporation  of  insur- 
ance companies  to  secure  subscriptions,  such  a 
corporation  cannot  pay  commission  for  the  sale 
of  OF  subscription  to  stoclc  out  of  the  amounts 
paid  by  subscribers. — Reynolds  v.  Whittemore, 
190  S.  W.  504. 

One  receiving  from  an  insurance  company  ten- 
tatively organized  under  Rev.  St.  1909,  5  6900, 
money  of  such  corporation  in  payment  of  the 
debt  to  him  of  a  promoter  thereof  has  the  bur- 
den of  showing  that  such  promoter  was  either 
the  beneficial  owner  of  the  money,  or  that  he 
had  authority  from  the  company  to  appropriate 
it. — Id. 

The  advancem«nt  of  money  for  promotion  ex- 
penses of  a  corporation  tentatively  organized  to 
secure  subscriptions,  under  Rev.  St.  1009,  { 
6000,  does  not  create  an  indebtedness  against 
the  preliminary  corporation  or  the  subscribers, 
«ven  though  used  in  securing  stock  subscrip- 
tions.— Id. 

V.   THE  CONTRACT  IK  GENEKAL. 
(A)   Nature,  RcQiiUltea,  and  Validttjr. 

«=>  130(2)  (Tex.Civ.App.)  Where  an  application 
for  fire  insurance  provided  that  no  liability 
should  attach  until  tne  application  was  actually 
approved  by  the  home  office,  there  can  be  no  re- 
covery where  the  jury  found  that  the  applica- 
tion had  not  been  approved. — Merchants'  & 
Bankers'  Fire  Underwriters  v.  Parker,  100  S. 
W.  525. 

«=»I36(4)  (McApp.)  (Condition  of  life  policy 
that  no  obligation  was  assumed  by  defendant 
unless  on  day  of  issue  insured  was  alive  and  in 
sound  health  was  controlled  by  the  "misrepre- 
sentation statute,"  Rev.  St.  1909,  i  6937.— Hicks 
Tf.  Metropolitan  Life  Ins.  Co.,  190  S.  W.  661. 

(B)  Conatriictlon  and  Operation. 

^s>l46(l)  (Mo.)  A  contract  of  insurance  is  to 
be  constraed  by  the  same  rules  as  other  c<mi- 
tracts,  aside  from  the  phases  of  equitable  ju- 
risdiction and  a  waiver,  strict  construction 
against  the  writer  and  abhorrence  of  forfeiture. 
— State  ex  rel.  American  ITire  Ins.  Co.  v.  Elli- 
son, 190  S.  Vf.  879. 

VX.   PREMIUMS.  DUES.  AND  ASSESS- 
MENTS. 

®=>I83  (Mo.App.)  Under  term  policy  for  five 
years,  whereby  whole  premium  was  earned  un- 
less policy  was  canceled  in  accordance  with  its 
provisions,  insured  was  not  entitled  to  reduction 
of  his  premium  note  on  his  failure  to  comply 
with  contract,  and  after  default  insurer  was 
entitled  to  recover  full  amount  of  note. — Con- 
tinental Ins.  Co.  of  New  York  v.  Fhipps,  190 
S.  W.  994. 

«=>I87(3)  (Mo.App.)  Where  fire  insurance  pol- 
icy was  issued  for  indivisible  period  of  five 
years,  for  certain  indivisible  premium,  that  is, 
fl5  auod  a  premium  note  for  $60,  the  note  was 
as  much  a  part  of  the  consideration  for  insur- 
ance as  the  cash,  so  that  it  could  not  b;  claimed 
that  there  was  no  consideration  for  the  note. — 
Continental  Ins.  Co.  of  New  York  v.  Phipps, 
190  S.  W.  994. 

VIII.   CANCEX.X.ATION,    SURRENDER, 
ABANDONMENT,  OR  RESCIS- 
SION OF  POUOT. 

^s>226  (Mo.App.)  Where  policy  had  become  ef- 
fective between  parties,  neither  could  cancel  or 
terminate  it  without  the  other's  consent,  ex- 
cept upon  strict  compliance  with  conditions  pro- 
vided there  for  its  cancellation. — Continental 
Ins.  Co.  of  New  York  v.  Phipps,  190  S.  W.  994. 
<S=>238(1)  (Mo.App.)  Where  a  five-year  policy 
differed  from  oral  representations  of  insurer's 
axent  that  it  would  be  for  one  year,  and  insured, 
baTing  tight  to  cancel  policy  tt  «ny  time  upon 


term*  provided  therein,  retained  It  wHhoot  ob- 
jection from  spring  to  fall,  it  was  too  late  to 
refuse  it  on  ground  of  socb  misrepresentations. 
—Continental  Ins.  Co.  of  New  York  t.  Phipps. 
190  S.  W.  994, 

Provision  in  five-year  policy  of  fire  insurance 
that  insured  could  cancel  it  by  paying  premium 
note  in  full,  whereupon  insurer  would  take  out 
usual  short  rates  and  expense  of  taking  risk 
and  return  balance,  whether  reasonable  or  not, 
was  a  TaUd  provision  which  parties  had  right  ta 
make.— Id. 

IX.  AVOIDANCE  OF  POUCV  FOR  MIS- 

REPRBSENTATIOir,  FRAUD.  OR 
BREACH  OF  WABRANTT  OB 
CONDITION. 

(A)  aronnda  In  Qeakeral. 
«=»256(1)  (Ky.)  It  is  the  purpose  of  the  Ky.  St 
I  639,  providing  that  misrepresentations  in  in- 
surance application,  nnless  material  or  fraudu- 
lent, shall  not  prevent  recovery,  to  prevent  loss 
of  indemnity  on  misrepresentations  not  fraudu- 
lent or  material.— Kentucky  Uve  Stock  Ins.  Co. 
V.  McWilliams,  190  S.  W.  097. 
<g=»268  (Ky.)  It  is  the  purpose  of  the  Kjr.  St 
i  639,  providing  that  misrepresentations  m  in- 
surance application,  unless  material  or  fraudu- 
lent, shall  not  prevent  recovery,  to  prevent  loss 
of  indemnity  on  warranties  not  fraudulent  or 
material.— Kentucky  Live  Stock  Ins.  Co.  t. 
McWUliams,  190  S.  W.  607. 

(B)   Hatters   Relstinv  to    Property    or    In- 
terest Inanred. 

<3s>28l  (Ky.)  No  different  rule  should  be  ap- 
plied as  to  misrepresentations  of  the  price  paid 
for  live  stock  and  misrepresentations  as  to  value 
of  any  other  property  insured. — Kentucky  Liva 
Stock  Ins.  Co.  V.  McWilUams.  190  S.  W.  697. 

The  material  question  in  fixing  insurable  val- 
ue of  live  stock  is  not  the  price  paid,  but  its 
true  value,  so  that,  where  the  statement  that  th« 
value  of  a  horse  was  $1,200  was  in  no  way  con- 
tradicted, the  fact  that  the  owner  falsely  stated 
that  he  paid  $1,100  for  it  was  not  material. 

X.  FORFEITURE  OF  POUCT  Ft>B 
BREACH  OF  PR0MIS80RT  WAJEU 
RANXT,  COVENANT,  OR  CONDITIOH 
SUBSEQUENT. 

(B)    Nonpayment   of  PrenUmns   or   Aaaeas- 
ntenta. 

€=3358  (Ark.)  Where  insurance  company  ao- 
tborizes  an  agent  to  take  note  for  premium  in 
his  own  name,  the  company  looking  to  him  for 
the  cash,  the  company  is  bound  by  his  extrasioo 
of  the  note. — Hutchins  v.  Globe  Life  Ins.  Oo., 
100  S.  W.  446. 

<S=9365(D  (Mo.App.)  Policy  of  fire  insaranoe 
construed,  and  held  a  term  policy  for  five  years 
under  which  whole  premium  was  earned,  unless 
it  was  canceled  in  accordance  with  its  provi- 
sions, but  which  insured  could  have  kept  in 
force  or  reinstated  after  default  by  paying  in- 
stahments  due.^)ontinental  Ins.  Co.  of  New 
York  V.  Phipps,  190  S.  W.  904. 

XI.  ESTOPPEr,  WAIVER,  OR  AOZUBB. 
MENTS     AFFECTING     RIGHT     TO 

AVOID  OR  FORFEIT  POXICV. 

€=»379(4)  (Ark.)  Where  the  examining  physi- 
cian of  an  insurance  company  knew  that  the  ap- 
plication answers  he  wrote  down  for  an  illiterate 
insured  were  faUe,  the  company  cannot  set  up 
their  falsity  as  breach  of  warranty. — Hutchins 
V.  Globe  Life  Ins.  Co.,  190  S.  W.  446. 
(S=>d88(5)  (Mo.App.>  Acts  of  agent  of  ooipora- 
tion  issuing  employer's  liability  policy  to  part- 
ners who  subsequently  incorporated  same  busi- 
ness held  to  foreclose  defendant's  rights  to  in- 
sist on  formal  written  assignment  of  policy  to 
corporation  and  its  consent  indorsed  thereon,  as 
provided  by  policy.— C<»tptOB  Hoghta  lAundry 
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Co.  T.  OeneMl  Accident,  Fire  &  LUe  Assur. 
Corp.,  Limited,  of  Pertli,  Scotland,  190  8.  W. 
882. 

Since  an  insurer  in  an  employer's  liability  in- 
surance policy  can  refuse  to  defend  an  action 
for  damages  only  at  its  peril,  it  cannot  be  held 
to  bave  waived  any  defense  under  the  policy  by 
defending  or  negotiating  for  a  compromise  set- 
tlement, 80  lung  as  any  i>eril  exists. — ^Id. 

Xm.  BX'JfEUT  OF  X.OS8  AHD  UtABIX^ 

ITT  OF  ZNSUBEB. 

<0)  Ovaraaty  aaA  ladeaialtT  laanraae*. 

^=9512  (Mo.App.)  Where  there  is  or  may  be  dif- 
ferent grounds  of  liability  asserted,  for  some  of 
which  an  insurer  in  an  employer's  liability  in- 
surance policy  is  liable,  and  for  some  of  which 
the  employer  must  stand  the  loss,  neither  party 
can  exclude  the  other  from  participating  in  the 
defense. — Compton  Heights  laundry  Co.  ▼.  Gen- 
eral Accident,  Fire  &  Life  Assur.  Corp.,  Limited, 
of  Perth,  ScoUand,  100  S.  W.  382. 
^=>5I3  (Mo.App.)  That  liability  insurer  had 
offered  employer  free  use  of  its  legal  departments 
after  repudiating  liability  under  the  policy  held 
not  to  prevent  employer's  recovery  of  attorney's 
fee  incurred  in  defendii^  suit  for  injury. — Comp- 
ton Heights  Laundry  Co.  v.  General  Accideni, 
Fire  &  Life  Assur.  Corp.,  Limited,  of  Perth, 
Scotland,  190  8.  W.  382. 

xrv.  NonoE  aitb  fboof  of  1.088. 

4=>535  (Mo.App.)  A  provision  for  notice  of  ac- 
cidents in  an  employer's  liability  policy  is  of 
essence  of  contract,  and  a  breach  of  such  proTi- 
sion  by  assured  will  prevent  a  recovery  under 
policy  on  ground  of  nonperformance  of  a  condi- 
tion precedent,  altfaougbpolicy  contains  no  stip- 
ulation for  forfeiture. — I]nited  States  Fidelity  & 
Guaranty  Co.  ▼.  W.  P.  Carmichael  Co.,  190  S. 
W.  648. 

<=3552  (Ey.)  It  is  the  purpose  of  the  Ky.  St. 
{  639,  providing  that  misrepresentations  in  in- 
surance application,  unless  material  or  fraud- 
ulent, shall  not  prevent  recovery,  to  prevent  loss 
of  indemnity  on  misrepresentations  or  warran- 
ties not  fraudulent  or  material,  either  in  the 
application  or  proof  of  loss.— Kentucky  Live 
Stock  Ins.  C!o.  t.  McWiUiams.  190  S.  W.  697. 
4s»553(l)  (Mo.App.)  In  action  on  flre  insur- 
ance policy,  a  sworn  statement  falsely  including 
a  daim  for  damage  to  a  boiler,  held  to  deprive 
plaintiff  of  his  right  to  recover. — Arel  v.  First 
Nat.  Fire  Ins.  Co.,  190  S.  W.  78;  Same  v.  Gir- 
ard  Fire  &  Marine  Ins.  Co.,  Id.  81. 

XVI.  SIOXT  TO  PBOOEED8. 

^E»58S(5)  (Ky.)  Where  a  life  insurance  policy 
gave  insured  right  to  change  beneficiary,  and 
on  maturity  of  policy  to  withdraw  cash  value, 
take  an  annuity,  or  continue  policy  as  a  paid-up 
participating  policy,  insured  might  take  its  cash 
surrender  value  without  the  consent  of  benefici- 
aries.—Cooper  V.  West,  190  S.  W.  1086. 

Where  insured  in  a  policy  of  life  insurance 
was  informed  at  its  maturity  of  alternatives 
open  to  him,  his  reply  by  letter  held  an  election 
to  take  cash  surrender  value  of  policy. — ^Id. 
^=»590  (Ky.)  Where  insured  in  a  policy  of  life 
insurance  accepted  cash  surrender  value  and 
company  had  forwarded  a  check  to  its  agent  to 
be  delivered  upon  execution  of  a  proper  release, 
fund  was  subject  to  attachment  as  property  of 
insured.— Cooper  v.  West,  190  S.  W.  1085. 

XVn.    PAYMENT      OB      DI8CHABOB, 

OONTBIBUTION,  AITD  8TIB- 

BOOATION. 

^=»607  (Tex.Civ.App.)  Where,  upon  payment  of 
tbeft  policy,  the  owner's  interest,  in  a  stolen 
automobile  and  a  bill  of  sale  of  the  car  is  as- 
signed to  the  insurance  company,  the  latter  may 
maintain   suit  as  claimant  upon   sequestration 


of  the  automobile— Dawedoff  ▼.  Hooper,  190  8. 
W.  822. 

XVm.  AOTIOH8    ON   POUOIEa. 

^=3622(8)  (Mo.)  Where  a  policy  provided  for 
payment  upon  "receipt  and  approval  of  proofs 
of  death,"  statute  of  limitations  did  not  com- 
mence running  untU  refusal  of  company  to  con- 
cede death.— Bonelett  v.  New  York  Life  Ins.  Co., 
190  S.  W.  870. 

The  fact  that  beneficiary  could  have  treated 
the  company's  delay  in  paying  claims  as  rejec- 
tion and  brought  suit  will  not  make  statute  of 
limitations  run  from  date  of  death,  where  policy 
provides  that  payments  are  not  to  begin  untu 
action  upon  proofs  of  death.— Id. 
®=645(3)  (Tex.Civ.App.)  In  an  action  on  a  fire 
insurance  policy,  plaintiff  cannot  rely  on  the 
estoppel  of  defendant  to  deny  the  agency  of  the 
one  who  took  plaintiff's  application  in  premium, 
unless  he  specially  pleads  it.— Merchants'  & 
Bankers'  Fire  Underwriters  v.  Parker,  190  S. 
W.  525. 

<&=>646(4)  (Mo.App.)  Where  insured's  prior 
payments  of  premiums  entitled  him  to  loan  on 
life  policy  under  its  provisions,  presumption,  In 
administratrix's  action  on  policy,  was  that  a 
loan  made  insured,  the  note  itself  reciting  it 
was  for  a  loan,  was  a  loan  in  realit;r,  and  not 
a  note  given  on  account  of  a  premium  due. — 
Crowe  v.  Bankers'  Life  Ins.  Co.,  190  S.  W.  960. 
^=>646(5)  (Mo.App.)  Where  an  employer's  lia- 
bility insurer  recognized  an  accident  as  covered 
by  its  policy  and  proceeded  to  act  thereunder 
according  to  its  terms,  the  insured  was  con- 
clusively presumed  to  have  been  prejudiced  by 
such  conduct.— Compton  Heights  Laundry  Co.  v. 
General  Accident,  Fire  &  Life  Assur.  (3orp., 
Limited,  of  Perth,  Scotland,  190  S.  W.  882. 
^=3646(6)  (Ky.)  In  an  action  on  a  policy  of 
burglary  insurance,  it  is  incumbent  upon  plain- 
tiff to  show  n  loss  by  burglary,  and  no  presump- 
tion in  his  favor  will  arise  from  failure  of  de- 
fendant to  introduce  evidence  on  question. — Na- 
tional Surety  Co.  v.  Redmon,  190  S.  W.  1081. 
<&=3650  (Mo.App.)  In  action  on  life  policy, 
where  neither  application  nor  substance  was 
attached  to  or  indorsed  on  policy,  as  required 
by  Rev.  St.  1900,  f  0978,  defense  predicated  on 
misrepresentations  by  insured  in  Staining  p^- 
icy,  consisting  of  false  answers  in  application, 
was  not  available,  and  application  should  have 
been  excluded. — Hicks  v.  Metropolitan  Life  Ins. 
Co.,  190  S.  W.  861. 

«s>665(3)  (Ky.)  Evidence  held  to  show  that 
statements  in  procuring  insurance  on  a  horse, 
while  false,  were  neither  material  nor  fraudu- 
lent, so  that  the  policy  was  not  thereby  avoided. 
—Kentucky  Live  Stock  Ins.  Co.  v.  McWilliams, 
190  S.  W.  697. 

«=9665(3)  (Mo.App.)  In  administratrix's  action 
on  life  policy  where  case  turned  on  whether  in- 
sured paid  fifth  premium  or  gave  note,  trial 
court  was  not  bound  to  believe  statements  in 
testimony  of  insurer's  witness  concerning  what 
record  of  company  showed,  but  could  find  for 
plaintiff  on  her  prima  facie  case. — Crowe  v. 
Bankers'  Life  Ins.  Co.,  190  S.  W.  960. 

In  administratrix's  action  on  life  policy,  evi- 
dence held  sufficient  to  justify  trial  court  in  find- 
ing that  entry  on  insurer's  record,  representing 
fifth  premium,  was  cash  payment. — Id. 

€=>665(4)  (Ky.)  Although  _  it  is  not  necessary 
to  establish  the  corpus  delicti  by  direct  testimo- 
ny in  an  action  on  a  policy  of  burglary  insur- 
ance, it  is  essential  to  show  some  facts  from 
which  inference  of  a  loss  by  burglary  reason- 
ably follows.— National  Surety  Co.  v.  Redmon, 
190  S.  W.  1081. 

In  an  action  on  a  policy  of  burglary  insurance 
where  plaintiff,  although  insured  against  loss 
by  burglary,  theft,  or  larceny,  based  his  entire 
case  on  claim  of  burglary,  evidence  of  marks  on 
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.a  wiiidow  acre^  and  footprint*  «n  too^  di>-' 
coTered  three  weeks  after  loss,  held  ingnfflcieut 
to  take  case  to  tbe  jury. — Id. 
«=s!66S(7)  (Ky.)  Evidence  held  to  show  that 
.Btatements  in  proof  of  loss,  while  false,  were 
neither  material  or  fraudulent,  so  that  policy 
was  not  thereby  avoided. — Kentucky  Live  Stock 
Ins.  Co.  v.  McWilliams,  190  S.  W.  697. 
®:»665(8)  (Mo.App.)  In  action  on  emi^oyer's 
liability  policy  by  employer  suffering  judgment 
in  employe's  action  on  ground  of  its  negligence 
in  not  protecting  mangling  machines,  evidence 
held  to  show  insurer's  waiver  of  rider  relieving  it 
of  liability  for  personal  injury  resulting  from 
such  negligence. — Compton  Heights  Laundry  Co. 
V.  General  Accident,  Fire  &  Life  Assur.  Corp., 
Limited,  of  Perth.  Scotland,  190  S.  W.  382. 
€=3666  (Itlo.)  Where  installments  of  insurance 
were  due  upon  acceptance  of  proofs  of  death 
and  annually  thereafter,  a  verdict  should  have 
included  only  installments  falling  due  prior  to 
bringing  the  action  with  interest  untU  time  of 
trial.— Bonslett  v.  New  York  Life  Ins.  Co.,  190 
S.  W.  870. 

€=9668(1)  (Mo.App.)  In  employer's  action  upon 
employer  B  liability  policy  after  sufferinj;  a  judg- 
ment in  employe's  suit  tor  personal  injury,  evi- 
dence held  to  make  defendant's  vexatious  refusal 
to  pay  amount  due  under  its  policy,  subjecting  it 
to  damages,  etc.,  a  question  for  jury,— Compton 
He^hta  Laundry  Co.  t.  General  Accident,  Fire 
&  Life  Assur.  Corp.,  Limited,  of  Perth,  Scot- 
land. 190  S.  W.  382. 

«=»6e8(6)  (Ky.)  Evidence  held  insufficient  to 
warrant  determination  as  a  matter  of  law  that 
statements  of  price  paid  for  horse  in  application 
for  insurance  thereon  were  fraudulent. — Ken- 
tucky Live  Stock  Ins.  Co.  t.  McWilliams,  190 
S.  W.  e»7. 

€=>668(7)  (Mo.App.)  In  action  on  life  policy, 
question  whether  insured  was  in  sound  nealth 
when  policy  was  issued  held  for  jury. — Hicks  v. 
Metropolitan  Life  Ins.  Co.,  190  S.  W.  661. 
9=>668(8)  (Ark.)  Whether  an  insurance  com- 
pany authorized  its  soliciting  agent  to  accept  a 
note  payable  to  himself  for  the  premium,  and 
whether  he  was  authorized  to  and  did  extend 
time  for  payment  thereof,  was  for  the  jury. — 
Hutching  v.  Globe  Life  Ins.  Co.,  190  S.  W.  446. 
4=>668(11)  (Mo.)  In  action  on  life  policy,  a  con- 
flict of  evidence  on  question  of  identity  of  de- 
fendant's witness  claiming  to  be  insured,  makes 
tbo  question  one  for  the  jury. — Ronslett  v.  New 
York  Life  Ins.  Co.,  190  S.  W.  870. 

^=>668(14)  (Mo.App.)  In  an  action  to  recover 
premiums  on  indemnity  policies  in  which  defend- 
ant filed  a  counterclaim  for  amount  paid  to 
compromise  a  claim  for  injuries  which  plaintiff 
had  refused  to  defend,  evidence  of  defendant's 
stenographer  held  sufficient  to  take  question  of 
whether  she  mailed  a  notice  to  plaintiff,  to 
jury.— United  States  Fidelity  &  Guaranty  Co. 
v.  W.  P.  Carmichael  Co.,  190  S.  W.  648. 

«=»«68(16)  (Ark.)  Whether  the  examining 
physician  of  an  insurance  company  knew  that 
the  answers  he  wrote  in  the  application  of  an 
illiterate  insured  were  false  was  for  thejury. — 
Hutchins  v.  Globe  Life  Ins.  Co.,  190  S.  W.  446. 

XX.   MUT1TAI.  BEmiFIT  XKBITRANOE. 

(B)  The  Contract  in  General. 

«s»723(7)  ^cx.Civ.App.)  As  statements  of  fam- 
ily history  m  an  application  for  fraternal  insur- 
ance cannot  be  held  to  be  warranties,  such  state- 
ments, when  believed  to  be  true,  would  not  neces- 
sarily vitiate  a  certificate,  warranting  truth  of 
applicant's  answers. — Loesch  v.  Supreme  Tribe 
of  Ben  Hur,  190  S.  W.  506. 

In  view  of  the  provisions  of  constitution  of 
defendant  fraternal  society,  held  that  warranties 
in  relation  to  family  hibtory  in  application  for 
certificate  were  intended  to  protect  society  only 
against  misrepresentations  of  facts  material  to 
nslc— Id. 


That  an  aitpUcdnt  for  tL  ctfrtifieate  of  .benefit 
insurance  stated  in  application  that  she  had  one 
sister  dead  would  put  on  notice  as  to  canae  of 
deceased  sister's  death.— Id. 
€=3726  (Tex.Civ>App.)  The  ordinary  rules  gov- 
erning construction  of  contracts  would  apply  to 
construction  of  a  contract  of  benefit  insurance 
unless  changed  or  abrogated  by  statute. — Loesch 
T.  Supreme  Tribe  of  Ben  Hur,  190  S.  W.  508. 

rBJ  Benellelarlea  and  Benefits. 

®=s>782  (Tenn.)  Where  insured  in  a  certificate 
of  fraternal  insurance  has  right  to  "*'»"g^  bene- 
ficiary, while  beneficiary  does  not  have  a  vested 
interest,  it  does  have  a  contingent  right  subject 
to  be  defeated  by  an  exercise  of  power  of  substi- 
tution substantially  in  manner  provided  by  laws 
of  the  order.— Davis  v,  Davis,  190  S.  W.  459. 
€=»784(1)  (Tenn.)  Where  deceased  stated  his 
intention  to  change  beneficiary  in  his  certificate 
of  fraternal  insurance,  but  made  no  effort  to 
comply  with  the  by-laws,  held,  that  be  had  not 
made  an  attempt  sufficient  to  invoke  rule  that  a 
reasonable  attempt  to  comply  with  by-laws  wih 
be  treated  in  equity  as  consummating  cliange  in 
equitable  contemplation.— Davis  v,  Davis,  190 
S.  W.  4B9. 

Where  by-laws  of  a  fraternal  order  provided 
for  change  of  l>eneficiary  and  that  any  attempt 
to  change  I>eneficiary  by  assignment,  shall  be 
null  and  void,  held,  that  deceased  did  not,  by 
delivery  of  certificate  to  wife,  vest  in  her  ligAt 
to  take  its  proceeds  as  assignee.— id. 
iS=>787  (Mo.App.)  By-laws  of  a  fraternal  bene- 
ficial association,  providing  that  if  the  member's 
death  be  caused  by  any  beneficiary  no  l)aicfit 
shall  be  paid,  held  to  apply  where  the  named 
beneficiary  murders  the  member  but  dies  before 
her,  notwithstanding  a  by-law  as  to  payment  if 
the  designated  beneficiary  dies  before  tbe  mem- 
ber.—Greer  T.  Supreme  Tribe  of  Ben  Hur,  190 
S.  W.  72. 

In  an  insurance  policy  containing  provisions 
forfeiting  the  same  absolutely  in  case  the  death 
of  the  insured  is  caused  by  the  beneficiary,  the 
term  "beneficiary"  means  tbe  person  woo  is 
designated  such  directly  or  indirectly  by  tbe 
policy  and  is  not  limited  to  such  persons  who 
survive  the  insured. — Id. 

Provisions  in  the  by-laws  of  benefit  societiea 
providing  for  aiwolute  forfeiture  in  case  the 
death  of  the  member  is  caused  by  the  bene- 
ficiary are  not  in  conflict  with  another  provi- 
sion of  the  by-lawa  dealing  with  policies  which 
survive  tbe  member's  death  and  providing  who 
shall  receive  the  benefits  in  case  of  the  prior 
death  of  the  named  beneficiary. — Id. 
<S=3788(1)  (Ky.)  Where  a  certificate  provided 
that  if  a  member  should  die'  by  his  own  hand, 
sane  or  insane,  certificate  should  be  void,  if  an 
insured  voluntarily  and  intentionally  drank  car- 
bolic acid,  when  he  knew  probable  consequeuoe 
of  his  act,  certificate  was  forfeited,  but  not  if 
taken  by  accident  or  mistake. — Sovereign  Camp 
of  Woodmen  of  tbe  World  v.  Valentine,  190  S. 
W.  712. 

Where  a  certificate  of  beneflt  insurance  pn>- 
vided  that  if  insured  should  die  by  own  hand, 
sane  or  insane,  certificate  should  be  forfeited, 
if  insured  drank  carbolic  acid  while  insane  the 
certificate  was  forfeited,  unless  insured  did  not 
have  enough  mind  to  know  his  act  would  proba- 
bly result  in  death.— Id. 

(F)  Aetloaa  tor  BencAta. 

<S=»8I4  (Tex.Civ.App.)  Under  Acts  33d  Leg.  «. 
113,  i  17  (Vernon's  Saylcs'  Ann.  Civ.  St  1914. 
art.  4844),  service  of  process  on  a  fraternal  bca- 
efit  society,  whether  incorporated  or  not,  can  be 
made  only  b:r  serving  the  insurance  commission- 
er.—International  Order  of  Twelve,  Knights  and 
Daughters  of  Tabor,  v.  Browh,  190  S.  W.  251. 
€=3817(2)  (Tex.Civ.App.)'  In  an  action  on  a  cer- 
tificate 01  benefit  insurance,  burden  of  proof  was 
on  defendant  to  eatablish  alleged  falaity  of  an- 
swer of  insitred  on  application  ■•  to  eause  of 
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her  imrtker's  death.— liOeoch  r.  Sapreme  Trib«  of 
B«n  Hur,  190  8.  W.  506. 
^s>8l7(3)  (Ky.)  In  an  action  on  a  benefit  cer- 
tificate, burden  was  on  defendant  to  prove  that 
insnred  oommitted  suicide.— SoTereign  Camp  of 
Woodmen  of  th«  World  ▼.  Valentine,  190  S.  W. 
712. 

^=9819(2)  rTex.CivjVpp.)  In  an  action  on  a  cer- 
tificate of  benefit  insurance,  evidence  held  in- 
sufficient to  show  that  it  was  not  family  history 
that  insured's  mother  died  of  typhoid  fever,  that 
applicant  willfully  concealed  knowledge  of  death 
of  sister,  or  to  establish  suicidal  death  of  sister, 
or  to  show  that  real  facts,  as  disclosed  by  evi- 
dence would  have  been  material  or  affected  risk. 
— Loesch  r.  Supreme  Tribe  of  Ben  Hur,  190  S. 
W.  506. 

«s>8l9(4)  (Ky.)  Bvidence  held  insufficient  to 
show  that  death  of  insured  resulted  from  drink- 
ing carbolic  acid,  or  that  if  he  did  it  was  inten- 
tionally done,  or  that  he  was  insane  at  time.— 
Sovereign  Camp  of  Woodmen  of  the  World  T. 
Valentine,  190  S.  W.  712. 

In  an  action  on  a  benefit  certificate,  benefici- 
ary made  ont  a  prima  facie  case  by  proving  that 
insured  was  dead. — Id. 

^9825(1)  (Ky.)  In  an  action  on  a  benefit  cer- 
tificate, evidence  held  sufficient  to  take  the  case 
to  jury.— Sovereign  Camp  of  Woodmen  of  the 
World  V.  Valentine,  190  S.  W.  712. 
9=9826(2)  (Ky.)  In  an  action  on  a  fraternal 
benefit  certificate,  an  instruction,  that  if  death 
of  insured  was  caused  by  his  voluntary  taking 
carbolic  acid  jury  should  find  for  defendant, 
held  properly  refused  as  misleading. — Sovereign 
Camp  of  Woodmen  of  the  World  v.  Valentine, 
190  S.  W.  712. 

INSURANCE  COMMISSIONER. 

See  Insurance,  As>814. 

INTENT. 

See  Criminal  Law,  <8s=»390;  Deeds,  «=s>98; 
Fraudulent  Conveyances,  <8=71,  273;  Homi- 
cide, «s>286;  Statutes,  <S=9lSl;  Wills,  «s> 
439 

INTEREST. 

See  Damages,  9=>69;  Executors  and  Adminis- 
trators, «=>478;  Life  Estates,  «=>16 ;  Trusts, 
«3»219,  231;  Usury. 

I.  RIOBTS  Ain>  X.IABIUTIB8  IN 
GENERAL. 

9=»2I  (Mo.App.)  Where  defendant  did  not 
make  tender  of  any  amount  to  plaintiff,  the 
lEact  that  plaintiff  was  found  not  to  be  entitled 
to  the  full  amount  claimed  will  not  bar  recov- 
ery for  interest  upon  the  sum  recovered. — Mer- 
kel  ▼.  St  Louis  Hide  &  Tallow  Co.,  190  S.  W. 
611. 

n.  RATE. 

9=334  (Tex.Civ.ApTi.)  Under  charter  of  city  of 
Mineral  Wells  adopted  August  19,  1913,  in  ac- 
cordance with  Acts  33d  T^eg.  p._  147,  §  8,  city's 
assignable  certificates  for  special  assessments, 
fixing  interest  not  to  exceed  8  per  cent,  might 
be  enforced,  notwithstanding  general  statute  re- 
lating to  interest.— Gallahar  v.  Whitley,  190  S. 
W.   75T. 

INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  iS=9l082. 

INTERPLEADER. 

I.  RIGHT  TO  UTTERPLEABER. 

^s»8(2)  (Mo.App.)  In  suit  on  certified  check, 
held,  that  the  bank  was  entitled  to  have  the 
drawer  impleaded,  under  Acts  1915,  p.  148,  § 
W,  providing  for  interpleader  in  actions  against 


banks  wherein  others  than  the  plaintiff  dalm 
the  fund  involved.— City  of  Brunswick  v.  Peo- 
ple's Savings  Bank,  190  S.  W.  60. 

n.   PROCEEDINGS  AND  RELIEF. 

^932  (Tez.Civ.App.)  Where,  in  an  action  to  re- 
cover money,  the  defendant  disclaims  any  inter- 
est and  intervener  claims  it,  but  neither  plain- 
tiff nor  intervener  establishes  title,  the  money 
should  be  left  in  the  hands  of  the  defendant — 
Carranza  v.  Hicks,  190  S.  W.  640. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  <S=5361,  564,  S29,  938;   In- 
dictment and  Information,  9=979,  119. 

L  POWER  TO  CONTROL  TRAPFIO. 

«=>I0(3)  (Tex.Cr.App.)  Under  Acts  33d  Leg.  c 
147,  i  4,  the  city  is  empowered  to  prohibit  abso- 
lutely the  sale  of  liquor  in  certain  districts. — 
Le  Gois  V.  State,  190  S.  W.  724. 

Under  Acts  33d  Leg.  c.  147,  §  5,  providing 
that  enumeration  of  powers  shall  never  be  con- 
strued to  preclude  a  city  from  local  self-govern- 
ment, the  city  may  prohibit  sale  of  liquors  in 
certain  districts  even  if  the  specific  power  of  sec- 
tion 4  to  establish  saloon  districts  and  prohibit 
sales  of  liquor  did  not  cover  audi  prohibition. 
—Id. 

«s»(0(4)  (Tex.Or.App.)  Under  Acts  83d  Leg.  c. 
147,  f  4,  the  city  is  empowered  to  license  sa- 
loons and  wholesale  houses  in  certain  distriota. 
— Le  Gois  V.  State.  190  S.  W.  724. 
<^=>I2  (Tex.Cr.App.)  Where  a  city  at  a  speeial 
election  adopted  a  charter  provision  prohibiting 
sale  of  liquor  in  certain  districts,  such  charter 
provision  was  not  in  violation  of  Const  art 
16,  i  20,  authorizing  the  people  to  adopt  pro- 
hibition by  a  vote.— Le  G<A»  t.  State,  19(>  8. 
W.  724. 

m.  LOOAI.  OPTION. 

9=>39  (Tex.Cr.App.)  In  prosecution  for  parsn- 
jng  occupation  of  selling  intoxicants  in  dry  terri- 
tory, state  was  properly  permitted  to  introduce 
orders  of  commissioners'  court  ordering  election 
and  declaring  result,  and  certificate  of  county 
judge  showing  publication  had  been  made.— 
Vance  v.  State,  180  S.  W.  176. 

In  a  prosecution  for  pursuing  occupation  of 
selling  intoxicants  in  dry  territory,  only  such  or- 
ders of  commissioners'  court  as  evidence  that 
prohibition  has  been  legally  adopted  need  be  in- 
troduced in  evidence. — Id. 

V.  REGULATIONS. 

9=»I30  (Tez.Cr.App.)  An  ordinance  of  a  city 
prohibiting  license  to  sell  liquors  in  certain  ter- 
ritory held  not  subject  to  the  criticism  tliat  it 
does  not  prohibit  sale  of  liquors  in  view  of 
Pen.  Ck>de  1911,  art  130,  and  AcU  31st  I.«g. 
c.  17,  f  1.— Le  Gois  v.  State,  190  S.  W.  724. 

VI.   OFFENSES. 

®=I39  (Mo.App.)  Rev.  St.  1909,  {  7227,  pro- 
viding that  no  person  shall  keep  for  another  in 
a  county  that  has  adopted  local  option  law  any 
intoxicating  liquors  of  any  kind,  applies  to 
towns  of  2,500  inhabitants  hai'ing  local  option 
and  located  in  county  that  has  adopted  it— State 
V.  Leonard,  190  S.  W.  957. 


Vor  eases  in  Da«.  Dig.  A-Am.  Dl|.  Key  Mow  Berles  &  Indexes  see  same  topic  and  K2Y-NUMBBR 
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Vm.   OBIMUfAI.  PROSEOUTZONS. 

*=»205(2}  (Tex.Cr^pp.)  Under  Rev.  St  1911, 
art.  5728,  as  to  conclusiveness  of  prohibition 
election  in  the  absence  of  contest,  held,  that 
indictment  for  illegal  sale  of  intoxicating  liquor 
need  not  allege  that  notice  of-  result  of  election 
for  prohibition  was  published.— Cleveland  v. 
State,  190  S.  W.  177. 

<8=>205(2)  (Tex.Cr.App.)  Under  Kev.  St.  1811, 
art.  5T28,  as.  to  conclusiveness  of  prohibition 
election  in  the  absence  of  contest,  held,  that  in- 
dictment for  illegal  sale  of  intoxicating  liquor 
neied  not  allege  that  notice  of  result  of  election 
for  prohibition  was  published.— Dupree  v.  State, 
190  S.  W.  181. 

«=32I2  (Tex.Gr.App.)  Indictment  for  pursuing 
occupation  of  selling  intoxicants  in  prohibition 
territory  held  not  to  allege  joint  sale  to  persons 
named,  but  that,  sales  were  made  to  each.— 
Vance  v.  State,  190  8.  W.  176. 

^»2I9  (Mo.App.).  A  charge  of  unlawfully  keep- 
ing liquor  for  and  delivering  It  to  another  is 
complete  wlUioat  naming  the  particular  person 
tor  whom  it  was  kept. — State  v,  Leonard,  190  S. 
W.  967. 

The  word  "sale"  in  respect  to  a  sale  of  intox- 
icating liquor,  vi  ex  termini,  includes  a  person 
to  whom  the  sale  is  made. — Id. 

In  an  information  charging  that  defendant  un- 
lawfully kept  for  and  deflvered  intoxicating  liq- 
Qor,  charge  that  it  was  kept  for  a  person  un- 
known could  be  treated  as  surplnsage,  so  that 
information  was  not  invalid  as  not  stating  name 
of  real  party  for  whom  it  was  kept — Id. 

9=9223(2)  (Tex.Cr.App.)  In  prosecution  for  pur- 
suing business  of  selling  intoxicants  in  dry  ter- 
ritory, introduction  in  evidence  of  order  of  com- 
missioners' court  ordering  election  and  declaring 
result  and  certificate  of  county  judge  showing 
publication  had  been  made,  did  not  present  vari- 
ance aa  to  necessary  alI<>f;ations  in  indictment— 
Vanee  v.  State,  190  S.  W.  176. 

9a»22S(6)  (Mo.App.)  Under  Information  for  un- 
lawfully keeping  liquor  for  one  "John  Doe 
whose  true  name  is  unknown,"  variance,  if  any, 
in  proof  that  party  for  whom  it  was  kept  was 
one  John  Medley  was  no  ground  for  reversal, 
unless  trial  court  found  tbat  variance  was  ma- 
terial and  prejudicial  to  defense,  as  provided  by 
Rev.  St.  1909,  I  C114.— State  v.  Leonard,  190 
S.  W.  957. 

^=>223(6)  (Tex.CSr<App.)  In  prosecution  for  pur- 
suing occupation  of  selling  intoxicants  in  prohi- 
bition, territory,  persons  not  named  in  indict- 
ment were  properly  allowed  to  testify  they  pur- 
chased whisky  from  defendant— Vance  v.  State, 
190  S.  W.  176. 

In  prosecution  for  pursuing  occupation  of  sell- 
ing intoxicants  in  dry  territory,  state  must 
prove  defendant  made  at  least  two  sales  to  per- 
sons named  in  indictment,  in  addition  to  prov- 
ing he  pursued  ttao  occupation. — Id. 

€=3233(1)  (Ark.)  That  defendant  several  times 
ordered  whisky  in  another's  name  held  a  mate- 
rial circumstance,  tending  to  prove  that  defend- 
ant was  in  the  liquor  business.- Holt  v.  State, 
190  S.  W.  101. 

€=>236(11)  (Ark.)  Evidence  held  to  show  when 
and  where  the  liquor  was  sold  and  to  sustain  a 
conviction  of  unlawfully  selling  Intoxicating  liq- 
uor.—Holt  V.  State,  190  S.  W.  101. 

®=>238(2)  (Tex.Cr.App.)  In  prosecution  for  sell- 
ing intoxicants  in  prohibition  county,  whether 
defendant  sold  intoxicating  liquors  to  state's 
witness,  and  did  not  deliver  liquor  to  him  under 
agreement  that  he  shonld  order  it  for  him,  held 
for  jury.— Waggoner  v.  State,  190  S.  W.  493. 

<S=»239(10)  (Ark.)  An  instruqtion  that  It  is  not 
unlawful  to  use  another's  name  in  ordering  whis- 
ky held  properly  refused,  as  tendin"  to  divert 
the  minds  of  tlie  jury  from  the  issue  wheth- 
er defendant  sold  the  wbisky.— Holt  v.  State, 
190  S.  W.  101.      ... 


X  ABATEMENT  AXD  mjUHOTtON. 

^:»274  (Mo.)  In  state's  suit  to  enjoin  railroad 
fromtransportin.e  and  delivering  intoxicants,  al- 
legations of  petition  substantially  averring  vio- 
lation of  three  sections  of  criminal  law  relative 
to  receiving,  storing,  keeping,  or  delivering  o£ 
intoxicants,  held  insufficient  to  give  equity  court 
jurisdiction.— State  ex  rel.  Chicago,  B.  &  Q.  R. 
Co.  V.  Woolfolk,  190  8.  W.  877. 
<es>274  (Tex.Civ.App.)  Petition  held  not  to  show 
present,  actual,  threatened,  or  contemplated  pur- 
suit of  liquor  business  without  license,  so  as  to 
authorize  injunction  under  Rev.  St  art  4674, 
as  for  a  nuisance,  but  rather  a  violation  some 
time  in  the  past.— Union  Men's  Fraternal  & 
Beneficiary  Ass'n  v.  State,  190  S.  W.  242. 
©=275  (Mo.App.)  In  injunction  suit  evidence 
held  not  to  show  that  defendant  was  guilty  of 
maintaining  a  public  nuisance,  as  distinguished 
from  a  mere  violation  of  liquor  laws. — State  ex 
rel.  Alton  v.  Salley,  190  S.  W.  940, 

INTOXICATION. 

See  Evidence,  «=>106 ;  Municipal  Corporation^ 
€=»804. 

INVENTION. 

See  Patents. 

INVESTMENT. 

See  Trusts,  ®=>217. 

INVITED  ERROR. 

See  Appeal  and  Error,  «=»882. 

ISSUE. 

Sea  Pleading,  «»870. 

JEOPARDY. 

See  Criminal  Law.  ^soSOO. 

JOINDER. 

See  Action,  ®=>50;    Indictment  and  Infonna- 
tion,  <&=>a28;    Parties,  <S=>15-31. 

JOINT  LIABILITIES. 

See  BaUroads,  «=»260,  286 ;  Trespass,  «=>31. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

<S=s>8  (Tex.CivAppJ  A  joint  tenant  -Mr  ecHms- 

er  has  the  right  to  use  and  enjoyment  ot  whole 
property  to  extent  of  his  interest  only. — ^Beall 
v.  Clack,  190  S.  W.  774. 

One  joint  owner  in  possession  of  a  secured 
note  payable  to  order  of  co-owner  has  no  an- 
thority  to  dispose  of  co-owner's  interest  in  nota- 
or  convert  it  to  its  own  use. — Id. 
9=>I0  (Tex.Civ.App.)  If  one  joint  owner  of  a 
secured  note  assumed  authority  to  deal  with 
interest  of  co-owner,  and  loss  ensued,  measure 
of  damages  would  be  value  of  co-owner's  inter- 
est- BeaU  v.  Clack,  190  S.  W.   774. 

JUDGES. 

See  Appeal  and  Brror,  ®=3571 ;  Criminal  Ijaw, 
®=»655;   Justices  of  the  Peace. 

XV.  DISQUAUIFICATIOir   TO  ACT. 

€=>42  (TexCiv.App.)  Where  a  judge  of  th« 
county  court  was  made  a  party  in  case  hv  alle- 
gations of  a  cross-action  uf  a  suit  in  the  justice 
court,  he  should  have  held  himself  disqaalifled  to 
sit  in  case  on  appeal  to  county  court — First 
Nat.  Bank  v.  Herrell,  190  S.  W.  797. 
@=>45  (Tex.Civ.App.)  A  judge  who  presided  at 
trial  of  cause,  who  was  related  within  third  de- 
cree to  a  surety  on  appellant's  bond,  sboald 
have  excused  himself  as  disqoaiified,  and  d»- 
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cUn«d  to  make  any  order  In  ease.— 'Fint  Nat 
Bank  ▼.  HerreU,  190  8.  W.  797. 

JUDGMENT. 

S«e  Execution;    Pleading,  9=93S0. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error.- 

I.  NATURx;  AND  essz:ntiax.b  m 

GENERAZ.. 

®=>5  (Ky.)  Judgment  in  suit  involving  mutual 
accounts,  which  decided  neither  case  presented 
by  petition  nor  case  shown  by  counterclaim, 
was  prima  facie  erroneous. — Somerset  Stave  ft 
Lumber  Co.  v.  Brown,  190  8.  W.  680. 
«=»I7(1)  (Tex.Civ.App.)  A  judgment  by  de- 
fault on  a  cross-action  by  one  defendant  against 
another  can  be  set  aside  where  the  record  is 
silent  as  to  service  of  citation  in  that  cross-ac- 
tion against  the  defendant.— Wood  v.  Love,  180 
S.  W.  235. 

<6=>I7(1)  (Ttez.Oiv.App.)  Wheie,  in  suit  by  the 
state  for  unpaid  land  taxes,  the  amended  peti- 
tion sued  for  larger  amount  than  the  original, 
claiming  taxes  for  additional  years,  and  a  num- 
ber of  defendants  sued  in  the  first  were  not  join- 
ed in  the  second,  default  judgment  on  the 
amended  petition  without  service  of  citation 
thereon  was  unauthorized. — ^HiU  v.  State,  190  S. 
W.  255. 

#=>I7(11)  (Mo.App.)  In  attachment  against  a 
nonresident  served  only  by  publication,  where 
no  property  was  seized  and  the  garnishee  denied 
possessing  property  of  the  defendant,  it  was 
improper  to  render  judgment  by  default  against 
defendant  before  finding  that  the  garnishee  pos- 
sessed property  belonging  to  defendant. — Kiley 
Pennsylvania  Oil  Co.  v.  Symmonds,  190  S.  W. 
1038. 

IV.  BT  DEFAULT. 
(A)  Reanlaltes  ••«  Vallditr> 
^=>92  (Mo.App.)  In  action  on  note  before  jns- 
tice  court  in  which  defendants,  after  judgment, 
appealed  to  circuit  court,  judgment  of  that  court 
against  defendants  because  of  tbeir  failure  to  ap- 
pear entered  on  plaintiff's  waiver  of  a  jury  and 
a  bearing  of  evidence  was  not  a  "default  judg- 
ment."—Munroe  V.  Dougherty,  190  S.  W.  1022. 
«=9 101(1)  $Tex.Civ.App.)  Under  Rev.  St  art. 
76S8,  requiring  petition  in  suit  to  collect  de- 
linquent taxes  to  be  verified,  etc.,  an  unverified 
petition  will  not  support  judgment  by  default — 
HiU  v.  State,  190  S.  W.  255. 
«s>l07  (Tcx.CivApp.)  A  judgment  by  default 
when  en  answer  was  on  file  will  not  be  set  aside, 
where  the  defendant  did  not  call  the  trial  court's 
attention  to  the  answer  or  move  to  set  the 
judgment  aside  during  the  term  at  whidi  It  was 
rendered.— Wood  v.  Love,  190  S.  W.  285. 

(B)   Opening  or  Settingr  Aside   Detaalt. 

«=>I39  (McApp.)  The  setting  aside  of  a  default 
judgment  is  largely  in  discretion  of  trial  court. 
—Munroe  v.  Dougherty,  100  S.  W.  1022. 
€==>I43(2)  (Mo.App.)  To  justify  trial  court  in 
Betting  aside  a  judgment  by  default,  it  is  necessa- 
ry for  movants  to  show  that  they  had  good  reason 
for  failing  to  appear  when  jndfment  was  render- 
ed and  that  they  had  a  meritorious  defense.— 
Munroe  v.  Dougherty,  190  S.  W,  1022. 
^=3 1 43(7)  (Mo.App.)  A  defendant  cannot  ordi- 
narily procure  the  setting  aside  of  a  judgment 
against  him  on  ground  of  a  mistaken  belief  that 
be  has  obtained  an  attorney  to  protect  his  in- 
terest, but  he  must  see  to  it  that  attorney  un- 
derstands and  accepts  retainer. — Munroe  v. 
Dougherty,  190  S.  W.  1022. 
«=»I43<10)  (Mo.App.)  If  defendants  appealing 
from  a  judgment  for  plaintiff  had  employed  an 
atfomey  to  appear  for  and  represent  them  ana 


he  bad  neglected  to  look  after  the  case,  his  neg- 
lect would  have  been  their  neglect — Munroe  v. 
Dougherty,  190  S.  W.  1022. 

VI.  ON  TBIAI.  OF  ISSinSS. 

(A)  Rcadttloa,  'Form,  rad  Re«al«ltea  te 
Cleneral. 

«=»I94  (Mo.)  Under  Rev.  St  1909,  {{  1971, 
2097,  the  conrt  cannot  ^ve  judgment  on  a 
count  in  the  petition  for  ejectment  before  deter- 
mining the  issues  on  another  count  to  establish 
plaintiffs  equitable  title.— McQuitty  v.  Steck- 
daub,  190  S.  W.  690. 

(C)   Conformity    to   Process,  FleadlnKS* 
Proofs,  and  Terdlet  or  Ptndinv*. 

«=>248  (Mo.App.l  Rev.  St  1909,  ff  1813, 
1831,  providing  that  only  substantive  facts  nec- 
essary to  cause  of  action  or  defense  need  be 
pleaded,  and  that  pleadings  shall  be  liberally 
construed,  were  not  intended  to  aid  judgment 
based  on  entire  failure  of  proof,  or  on  case  made 
by  evidence  presenting  entirely  different  cause  of 
action  from  that  stated  in  petition. — Bradshaw 
V.  Lusk,  190  S.  W.  400. 

^=>249  (Mo.App.)  A  petition,  alleging  facts 
creating  an  equitable  cause  of  action  upon  con- 
tract entitling  plaintiff  to  be  made  a  pretermit- 
ted heir,  praying  a  money  judgment  "and  all 
other  proper  relief,"  was  properly  regarded  as 
an  equitable  cause,  find  the  court  could  give  the 
proper  relief  required. — Buck  v.  Meyer,  190  S. 
W.  997. 

«=>250  (McApp.)  In  a  suit  under  Rev.  St  1909. 
i  5448,  providing  treble  damages  for  removal 
of  timber,  where  plaintiff  did  not  establish  his 
cause  of  action  under  statute,  held  that  he  could 
not  recover  as  on  common-law  action  for  conver- 
sion.—King  V.  Sligo  Furnace  Co.,  190  S.  W.  368. 
<&=>252(2)  (Ky.)  Under  Civ.  Code  Prac.  {  125, 
subd.  2,  an  adjudication  of  land  tu  defendant  in 
an  action  to  quiet  title,  where  his  answer  had 
only  denied  allegations  of  petition  entitiing 
plaintiff  to  relief,  was  erroneous.- Patton  v. 
Stewart,  190  S.  W.  1062. 

^=3252  (5)  (Mo.)  A  purchaser  held  entitled  to 
have  the  titie  to  land  declared  vested  in  her  by 
her  contract  under  the  pleadings  and  evidence 
and  prayer  for  ^neral  relief,  though  not  enti- 
tied  to  reformation  of  a  deed  prayed  for. — Mc- 
Qnitty  V.  Steckdaub,  190  S.  W.  690. 
^=»252(5)  (Mo.)  A  court  sitting  as  chancellor 
is  not  bound  by  plaintiff's  specibc  prayer,  it 
plaintiff's  pleadings  and  proof  show  right  to  any 
relief,  and  there  is  a  prayer  for  general  relief. 
—State  ex  rel.  McWiUiaiue  v.  Little  Kiver 
Drainage  Dist.,  190  S.  W.  897. 
<8=>253(1)  (Tex.Civ.App.)  In  suit  to  cancel  deed, 
where  pleading  only  authorized  recovery  of  rent 
for  year  1014  at  ?150  and  an  item  of  $80  for 
expense,  it  was  error  to  render  judgment  against 
defendant  for  $380,  $800  of  which  was  rent  for 
two  years.— Pitt  v.  Gilbert,  100  S.  W.  1157. 
<S=3256(^  (Tez.Civ.App.)  Judgment  must  fol- 
low verdict  .and  an  assignment  questioning 
court's  authority  to  enter  a  judgment  contrary 
to  the  verdict  simply  because  verdict  is  unsup- 
ported by  evidence  cannot  be  !<ustained. — Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Smith,  190  S.  W. 
761. 

(D)  Arrest  of  Jadannent. 

^=9266  (Mo.App.)  A  motion  in  arrest  goes  only 
to  defects  appearing  on  face  oi  record  proper.— 
Benning  v.  Farmers'  Bank  of  Odessa,  100  S.  W. 
983. 

X.  equitabij:  belief. 

.  (EO  Jarladictlon  and  Froceedtacs. 

$=>46l(3)  (Ark.)  In  a  suit  to  set  aside  a  de- 
cree foreclosing  a  lien  for  drainage  assessment, 
evidence  held  to  sustain  a  finding  that  service 
was  had  upon  plaintiff  in  foreclosure  suit.^ 
Neely  v.  Lee  Wilson  &  Co.,  190  S.  W.  481. 
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«S346I(4)  (Tex.Cnv.App.)  Equity  should  not  set 
aside  a  judgment  for  lack  of  service  of  process 
apon  defendant,  except  on  clear,  satisfactory, 
and  convincing  proof  of  lack  of  such  service. — 
Pieree-Fordyce  Oil  Ass'n  v.  Staley,  190  S.  W. 
814. 

In  suit  to  set  aside  a  default  judgment  for 
failure  to  serve  plaintiff,  plaintiff's  testimony 
contradicted  b.v  testimony  of  the  constable  serv- 
ing the  process  and  another,  held  not  to  war- 
rant awarding  relief. — Id. 

XI.    COI.Z.ATI!RAI.   ATTACK. 
(Ai  JwdKmenta  Impeacta«I>le   Collatarally. 

®=>4BI  (Ky.)  Where  a  consent  judgment  is  at- 
tacked collaterally,  it  must  be  conclusively  pre- 
sumed that  all  parties  to  suit  agreed  to  it. — 
WaUace  v.  Lackey,  190  S.  W.  TOO. 

(B)  Gronnda. 

^=>486(1)  (Ky.)  A  decree  or  judgment  which  is 
not  void  cannot  be  attacked  except  by  direct  pro- 
ceedings to  vacate  judgment. — Wallace  v.  Lack- 
ey, 100  S.  W.  709. 

«=»495tl)  (Ky.)  The  judgment  of  a  court  of 
general  jurisdiction  cannot  be  collaterally  at- 
tacked and  will  not  be  held  void  unless  want 
of  jurisdiction  of  court  appears  upon  record  in 
action  in  which  judgment  was  rendered,  as  it 
will  be  presumed  that  count  has  not  proceeded 
without  its  jurisdiction. — Wallace  v.  Lackey, 
190  S.  W.  709. 

€=>499  (Ky.)  In  an  action  for  trespass  and  re- 
moval of  timber,  parol  proof  as  to  validity  of 
orders  of  court  reinstating  an  action  by  ad- 
ministrator of  record  owner  against  heirs  and 
creditors  and  ordering  execution  of  a  deed  to 
plaintiffs,  held  incompetent. — Wallace  v.  Lack- 
ey, 190  S.  W.  709. 

^=>50l  (Ky.)  In  an  action  for  trespass  and  re- 
moval of  timber,  a  judjcment  offered  in  evi- 
dence as  part  of  plaintiff's  chain  of  title  could 
not  be  objected  to  because  irregtilar  or  errone- 
ous, but  only  on  ground  that  it  is  void.— Wal- 
lace V.  Lackey.  190  S.  W.  709. 

A  decree  or  judgment  of  a  conrt  having  juris- 
diction is  not  void,  although  it  may  be  errone- 
ous.—Id. 

€=>504(1)  (Mo.)  Where  a  court  has  jurisdiction 
of  the  persons  of  defendants  and  the  subject- 
matter  of  the  action,  none  of  its  procee<ungs 
are  open  to  collateral  attadc  for  dmple  irregu- 
larities.— Sehneiderheinze  v.  Berg,  190  S.  W. 
69a 

(C)  Proocedlnara- 
9=9518  (Ky.)  In  a  suit  for  trespass  and  re- 
moval of  timber  an  attack  upon  validity  of  an 
order  in  proceedings  by  administrator  of  record 
owner  of  land,  reinstating  case  upon  docket 
and  directing  execution  of  a  deed  to  plaintiffs, 
held  collateral.-  Wallace  v.  Lackey,  190  S.  W. 
709. 

Zm.   MERGER  AMD  BAR  OF  OAITSES 
OF  ACTION  AMD  DBFEM8ES. 

(B)  Causes  of  Action   and   De(em>«a  Mers- 
ed.  Barred,  or  Conclnded. 

«=3>590(2)  (Tex.Civ.App.)  Where  pleadings  pat 
in  issue  plaintiff's  right  to  recover  upon  two 
causes  of  action,  judgment  on  one,  silent  as  to 
the  other,  was  prima  facie  an  adjudication  that 
he  was  not  entitled  to  recover  upon  other  cause, 
and  was  res  adjudicata  as  to  it. — Pitt  v.  Gilbert, 
190  S.  W.  1157. 

XIV.   COMCLVSIVEMESS   OF  AOJTJDI- 
OATIOM. 

(A)  Jndarmenta    Coaclvalve   In    General. 

$^9654  (Mq.App.)  Although  a  nonsuit  was  in- 
voluntary and  affirmed  on  appeal  it  was  not 
a  final  judgment  upon  merits  or  res  adjudicata 
as  to  cause  of  action. — State,  to  use  of  Goodman, 
v.  Kegent  Laundry  Co.,  190  S.  W.  951. 


(B)  Persona  Oonelndetf. 

€=9675(1)  (Mo.)  Whenever  a  person  interested 
in  the  subject-matter  of  a  defense  is  placed  in 
control  of  litigating  the  defense,  he  is  as  much 
.bound  by  the  judgmeat  as  a  named  defendant. — 
State  ex  rel.  Kern  v.  Stone,  100  S.  W.  601. 
€=>707  (Ky.)  An  agreed  judgment  declaring 
certain  land  to  have  descended  to  plaintiff's 
grantor  does  not  bar  pf>rtition  by  the  real  heir, 
who  was  not  a  party  to  the  fonner  action. — 
Vanover  v.  Steele,  190  S.  W.  667. 
€=>707  (Mo.App.)  Where  administratoir,  but 
not  devisees,  was  party  to  suit,  devisees'  in- 
terest in  real  estate,  not  being  represented  by 
the  administrator,  could  not  be  affected  by  tlie 
decree.— Buck  v.  Meyer,  190  S.  W.  997. 
4S3707  (Tez.Civ.App.)  A  junior  incumbraneer 
or  lienholder,  of  whose  rights  the  senior  lien- 
holder  had  notice  when  he  sued  to  foreclose,  and 
who  was  not  joined  as  a  party,  is  not  bound 
by  the  judgment  of  foreclosure. — Wiggins  t. 
Wagley,  100  S.  W.  736. 

(C)  Matters  Ooaelnded. 

<S=9743(2)  (Mo.)  A-  judgment  in  a  contest  of  a 
will  which  purported  to  devise  lands  is  as  con- 
clusive of  title  in  the  testator  as  against  the 
parties  thereto,  as  a  judgment  in  a  suit  to  test 
the  validity  of  a  deed  to  land.— Wilson  t.  Mc- 
Daniel,  190  S.  W.  8. 

JUDICIAL  NOTICE 

See  Evidence,  ^="6,  44. 

JUDICIAL  SALES. 

See  Ezecntion,  «=»220-288;  Executors  and  Ad- 
ministrators, ®=>330-358;  Guardian  and 
Ward ;  Infants,  «=337-30 ;  Ldfe  Estates,  «=> 
27;    Taxation,  <S=698-788. 

«ss»3l(3)  (Ark.l  In  view  of  Kirby's  Dig.  f  6238, 
relating  to  judicial  sales  where  a  decree  in  a 
suit  to  foreclose  a  lien  for  drainage  assesaments 
failed  to  specify  terms  of  sale,  defect  not  being 
jurisdictional,  held  cured  by  confirmation  of 
sale.— Neely  v.  Lee  Wilson  &  Co.,  190  S.  W.  431. 

JUNIOR  INCUMBRANCES. 

See  Mortgages,  ®=»497. 

JURISDICTION. 

See  Appeal  and  Error,  «s>21,  23, 184,  360,  911. 
987;  Courts ;  Eminent  Domain,  4=>172;  Ex- 
ecutors and  Administrators,  9s>ll,  12 ;  Jadg> 
ment,  «s>496,  499;    Justices  of  the  Peace, 

«=>36. 

JURY. 

See  Appeal  and  Error,  <t=>200 ;  Criminal  Law. 
<S=i5i23,  1115;  New  Trial,  «=>44:  Trial.  «= 
108%,  800. 

U.  BIGHT  TO  TRIAI.  BT  JTTBT. 

9=»I4(1)  (Mo.App.)  On  dissolution  of  a  corpo- 
ration, a  suit  by  directors  .and  stockholders  for 
accounting  against  other  directors  who,  as  tnw- 
tees,  were  to  convert  the  property  into  cash  to 
pay  off  creditors  and  divide  uie  remainder,  and 
asking  injunction,  held  a  suit  in  equity. — Wank 
V.  Peet,  190  S.  W.  88. 

9=>3I(3)  (Mo.App.)  While  an  injunction  will  lie 
to  abate  a  public  nuisance,  although  maintaining 
the  nuisance  involves  a  crime,  it  will  not  lie  to 
prevent  or  punish  commission  of  a  crime,  which 
would  evade  constitutional  provisions  for  a  jury 
in  criminal  cases. — State  ex  reL  Alton  v.  Salley, 
190  S.  W.  940. 

^^33(2)  (Mo.)  Variance  between  statements 
of  a  prospective  juror  on  bis  examinatioo  voir 
dire  and  ttis  subsequent  testimony  as  a  witness 
relative  to  the  sanity  of  accused  held  not  to 
present  a  discrepancy  on  which  error  could  be 
predicated.— State  T.fioobst,  180  &  W.  257. 
Digitized 
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JUSTICES*  OF  THE  PEACL 
HI.  oUtxl  xcrisdiction  and  au- 
thority. 

4=s>36(2)  (Ark.)  In  action  in  justice  court .  for 
conversion  of  crop  of  peaches,  where  plaintiff  as- 
serted title  under  mortgage  vhidi  conveyed  only 
an  interest  in  the  personal  property,  justice 
conrt  had  jurisdiction  as  against  objection  that 
title  to  realty  ■was  in  controversy.— Crigler  y. 
Alma  Cash  StM«,  190  S.  W.  99. 

rv.  PROCEDUBE   XK  OIVIX.   OASES. 

®=s>76  (Mo.App.)  Flaintiifs  statement  in  justice 
court,  showing  his  cause  of  action  barred  by  the 
general  statute  of  limitations,  need  not  aUege 
facts  showing  an  exception  to  an  operation  ot 
the  statute.— SteinbrnegKe  v.  Prudential  Ins. 
Co.  of  America,  190  S.  W.  1018. 

If  defendant  wishes  to  raise  tbi  point  that 
plaintiff's  statement  shows  his  cause  of  action 
is  barred,  he  must  do  so  by  either  pleading  the 
statute  relied  on  or  by  invoking  the  same  in  some 
appropriate  mftnUer. — Id. 
«S=»9I<1)  "(Mo.App.)  Rev.  St.  1909,  $  7412,  as 
to  pleading  in  justice  court,  providing  that'  no 
formal  pleadings  shall  be  required  from  either 
party,  but  plaintiff  shall  file  either  the  instru- 
ment sued  on  or  a  statement  of  the  account, 
etc.,  does  not  require  the  same  particularity  as 
is  required  in  a  petition  in  court  of  record  by 
section  1794,  as  to  contents  of  such  petition. — 
Higfafield  y.  United  Magazine  Press,  190  S.  W. 
828. 

Where  a  statement  in  justice  conrt  was  entitl- 
ed against  a  certain  named  corporation,  "also 
doing  business  as"  a  certain  named  printing 
company,  but  did  not  otherwise  indicate  that 
the  action  was  against  the  printing  company,  it 
was  insufficient  to  show  that  the  action  was 
against  the  printing  company. — Id. 
«=>9I(1)  (Mo.App.)  Under  Bev.  St.  1909,  $ 
7412,  as  to  pleadings  in  a  justice's  court,  techni- 
cal rules  of  pleading  are  wholly  inapplicable 
to  a  statement  of  a  cause  of  action  before  a  jus- 
tice.— Steinbruegge  v.  Prudential  Ins.  Co.  of 
America,  190  S.  W.  1018. 

V.  REVIEW   OF  .  PRO0EEDINO8. 
(A)  Appeal  and  Bnror. 

«s»l46(l)  <Tex.OiyApp.)  A  judgment  in  a  jus- 
tice conrt  in  favor  of  plaintiff,  though,  it  failed 
to  expressly  dispose  of  the  defendant's  cross- 
action  or  plea  in  reconyoition,  held  a  "final 
Jadgment,"  which  will,  support  an  appeal. — 
Firet  Nat  Bank  y.  Herrell,  190  a  W.  797. 
4s»l62(2)  (Mo.App.)  When  a  case  is  appealed 
from  a  jnstice  of  the  peace  to  the  circuit  conrt, 
the  general  rules  of  practice  in  the  circuit  court 
govern.— Steinbruegge  v.  Prudential  Ins.  Co.  of 
America,  190  S.  W.  1018. 
«ss>l66(5}  (Mo-App.)  Appeal  to  drcuit  conrt 
yacated  Judgment  of  justice's  court,  at  least 
until  appeal  was  finally  disposed  of;  but,  on 
dismissal  of  appeal,  the  judgment,  or  whatever 
part  of  it  was  valid,  became  a  finality.^Walther 
y.  Woodson,  190  S.  W.  61. 
4=9l7l(l)  (Mo.App.)' Appeal  from  judgment  of 
justice's  conrt  on  merits  and  on  question  of 
costs  removed  entire  case  bodily  to  circuit  court 
for  trial  de  novo,  without  regard  to  any  error 
or  imperfection  in  judgment  below. — Walther 
y.  Woodson,  190  S.  W.  61. 
<8=>I74(8)  (Tex.Civ.App.)  Act  of  county  court 
in  permitting  plaintiffs  in  suit  on  note  in  jus- 
tice court  to  omcnd  on  appeal  to  allege  that 
they  were  a  partnership  and  not  a  corporation. 
as  alleged  in  justice  court,  fte/d  not  violative  of 
Rev.  St.  1911,  art.  769.— Scott  &  Co.  v.  O.  D. 
Mann  &  Sons,  190  S.  W.  847. 
4i=»  174(22)  (Mb.App.)  Where  an  action  origin- 
ates before  a  justice  of  the  peace  and  is  appealed 
to  the  circuit  court,  the  sufficiency  of  the  state- 


mttat  or  petition,  although  amended'  in  the  cir- 
cuit court  after  appeal,  is  to  be  determined  by 
the  requirements  as  to  justice  courts'  statements. 
— Steinbruegge  v.  Prndential  Ins.  Co.  of  Amer- 
ica, 190  S.  W.  1018. 

<S=>I88(2)  (McApp.)  Under  Rev.  St  1909,  §| 
7579,  7584,  circuit  court  on  defendants'  appe^ 
from  justice  court  and  on  appellee's  waiver  of 
notice  of  appeal  by  appearance  and  on  •defend- 
ants' Mlare  to  appear,  having  jurisdiction  of 
cause  and  of  parties,  was  bound  to  hear  appel- 
lee's evidence  and  render  judgment  thereon. — 
Mnnroe  v.  Dougherty,  190  S.  W.  1022. 
«5>I9I0)  (Ask.)  On  bond  on  appeal,  from  jus- 
tice to  circuit  court,  in  action  against  two  de- 
fendants on  a  claim  of  joint  liability,  a  verdict 
against  one  of  them  and  for  the  other  does 
not  release  the  sucetieB  from  their  undertaking 
as  to  judgment  against  the  unsuccessful  defend- 
ant—PiUow  y.  Hodge,  190  S.  W.  434. 

(B)  Certiovwrl. 

«aB202(2)  (Ark.)  Certiorari  will  not  be  granted 
to  quash  judgment  obtained  against  petitioner 
before  justice  of  peace  for  goods  sold,  where 
the  petition  did  not  deny  sale  or  value  of  the 
goods,  but  merely  alleged  that  petitioner  was  not 
indebted  therefor.— HoUis  y.  Bogan,  190  S.  W. 
117. 

LACHES. 

See  Equity,  *=»e7;   Taxation,  «=»688. 

LANDLORD  AND  TENANT. 

See' Appeal  and  Error,  e3>10e4,  1068;  Frauds, 
Statute  of,  «=>103 ;  Life  Estates,  ie=325 ;  Me- 
chanics' Liens,  9=»20. 

m.  IJkNDI.ORD'8   TITXJEr  AND   RE- 
VERSION. 

(A)  Rlarhta  and  Poyvera  of  I^andlord. 

4=355(1)  (Mo.App.)  Even  if  it  was  an  unwar- 
ranted use  of  the  premises  for  a  tenant  to  cover 
one  entire  outside  wall  with  a  sign  if  tenant  per- 
mitted a  third  party  to  paint  sign,  the  latter  is 
liable  to  landlord  only  when  sign  has  done  sub- 
stantial damage  to  freehold.- Kretzer  Realty 
Co.  y.  Thomas  Cusack  Co.,  190  S.  W.  1011. 
4=>55(8)  (Mo.App.)  Where  tenant  permitted  a 
third  party  to  cover  one  outside  wall  with  a  sign, 
in  an  action  by  landlord  against  third  party,  an 
instruction,  attempting  to  cover  case  and  direct 
a  verdict,  but  failing  to  require  jury  to  find  that 
property  was  substantially  damaged,  held  defec- 
tive.— ^Kretzer  Realty  Co.  y.  Thomas  Cusack  Co., 
190  S.  W.  1011. 

In  an  action  by  a  landlord  against  a  third  per- 
son for  damages  caused  by  a  sign  painted  on 
outer  wall  I^  authority  of  the  tenant,-  evidence 
that  value  of  property  was  substantially  damag- 
ed immediately  upon  painting  of  the  sign  held 
admissible. — ^Id. 

In  an  action  by  a  landlord  against  third  person 
for  damages  caused  by  painting  of  sign  on  outer 
wall  by  authority  of  tenant,  evidence  that  aftw 
sign  hCMl  been  painted  another  building  was  erect- 
ed which  covered  sign  held  properly  excluded, 
—Id. 

V.  TENANCIES  FROM  TEAR  TO  TEAR 
AND  MONTH  TO  MONTH. 

«=s>ll6(4)  (Tex.Civ.App.)  Where  tenant  paid 
rent  monthly  in  advance,  agreeing  to  surrender 

firomises  on  demand,  this  was  a  periodic  month- 
y  tenancy,  and  landlord  could  not  demand  prem- 
ises until  expiration  of  the  month. — McKibbin 
V.  Pierce,  190  S.  W.  1149. 

Vn.   PREMISES   AND  ENJOTMENT 

AND   USE   THEREOF. 
(A)   Deiiorlptloa,  Elxtvat,  and  Condttton. 

®=9l22  (Mo.App.)  A  tenant  in  possession  is  en- 
titled to  use  of  outside  walls,  and  can  delegate 
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that  uie  to  a  third  person,  bat  cannot  to  om 
them  as  to  injure  freehold  or  for  purposes  in- 
coiksistent  with  lawful  and  reasonable  eujof* 
meat  of  property.— Kretzer  Realty-  Co.  v.  Thom- 
as Cusack  Co.,  190  S.  W.  1011. 

(B)   Poaaeasloa,  Enjoyatent,   «ntt   l}«e. 

4=>I44  (Tex.Civ.App.)  Where  tenant  had  no- 
tice of  landlord's  penalizing  contract  with  future 
tenant  and  agreed  to  vacate,  bis  attempted  re- 
pudiatiou  of  increased  liabibty  will  not  excuse 
him.— McKibbin  v.  Pierce,  190  S.  W.  1149. 

UND  PATENTS. 

See  Public  Iiands,  ®=»151. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  <S=»372,  893,  408,  417,  419, 
420,  564,  792,  1172,  1207;  False  Pretenses; 
Insurance,  «=>807 ;   Names,  <S=>16. 

t.  OTFZHSBB    AHP  BE8POirSIBZI.ITT 
THEREFOB. 

9=sl3  (Mo.)  No  conviction  for  larceny  can  be 
predicated  on  the  taking  of  goods  to  which  the 
owners  consented  for  the  purpose  of  apprehend- 
ing the  one  receiving  the  goods. — State  v.  Loeb, 
190  S.  W.  2B». 

H.   PBOSECITTION  AlTD  PUmSil- 
MENT. 

<A)   Indletment  and   IntormatloB. 

Q=>3I  (Ky.)  Indictment  which  charged  defend- 
ants with  grand  larceny,  denounced  by  Ky. 
St.  I  1194,  by  stealing  chickens  of  value  of  more 
than  $2,  o^ense  denounced  by  section  1201c, 
was  sufficient  to  support  conviction  of  having 
stolen  chickens  of  value  alleged.— Fuson  v.  Com- 
monwealth, 190  S.  W.  1095. 
«=»32(1)  (Tei.Cr.App.)  In  an  indictment  for 
larceny,  if  the  injured  party  was  generally  known 
by  the  name  alleged,  his  true  name  was  imma- 
terial.—Lonsford  V.  State,   190  S.  W.  157. 

(B)  Bvldenee. 

€=»46  (Ey.)  Market  value  of  stolen  chickens, 
and  not  price  at  which  they  were  sold,  or  their 
value  for  eating  purposes  nlune,  was  proper 
standard  of  their  value.— Fuson  v.  Common- 
wealth, 190  S.  W.  1095. 

«=349  (Tex.Cr>App.)  In  a  trial  for  horse  theft, 
where  a  number  of  witnesses  testified  accused 
was  one  of  men  in  a  wagon,  fact  that  four  other 
witnesses  were  unable  to  identify  accused  as  one 
of  the  men  would  not  render  their  testimony  in- 
admissible when  they  do  identify  wagon.— HLus- 
port  T.  State,  190  S.  W.  151. 
9=950  (Tez.Cr.App.)  In  a  prosecution  for  steal- 
ing cotton,  a  witness  could  testify  as  to  let- 
ters on  shoulder  strap  of  sack  containing  the 
stolen  cotton,  and  that  he  inquired  where  the 
cotton  came  from,  and  observed  on  the  ground 
tracks  of  two  persons  around  the  cotton,  and 
found  where  an  automobile  had  stopped  and 
leaked  oil.— Lunsford  v.  State,  190  S.  W.  157. 
9=»55  (Mo.)  Larceny  and  place  of  its  commis- 
sion may  be  shown  by  circumstantial,  as  well 
as  direct,  evidence.— Stnte  v.  Pace,  190  S.  W.  15. 
Kvidence  held  sufficient  to  show  larceny  of 
rings  from  a  railway  coach. — ^Id. 
9=355  (Tex.Ci-.Api).)  Testimony  of  the  victim, 
who  was  drunk,  and  of  one  who  saw  defendant 
putting  his  hands  in  the  victim's  pockets,  held 
sufficient  to  sustain  a  conviction  of  larceny  from 
the  person.— Bell  v.  State,  190  S.  W.  727. 
9=»62(1)  (Mo.)  In  a  prosecution  of  two  con- 
victs for  larceny  of  goods  from  a  prison  contrac- 
tor, evidence  held  not  sufficient  to  connect  the 
defendants  with  shipments  made  from  the  prison 
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to  one  who  received  the  stolen  goods  ootsil 
the  prison.— State  v.  Loeb,  190  S.  W.  239. 

LAST  CLEAR  CHANCE. 

See  Railroads,  9=»338,  390. 

UW  OF  THE  CASE. 

Se«  Appeal  and  Error,  9=>1097. 

LEADING  QUESTIONS. 

See  Witnesses,  «=3>240,  244. 

LEASL 

See  Landlord  and  Tenant ;  Life  Estates,  €=32S 
Mechanics'  Liens,  9=920 ;  Mines  and  Minera]| 

LEAVE  OF  COURT. 

See  Pleading,  9=>236.  237. 

LEGISLATIVE  POWER. 

See  Statutes,  9=94,  6. 

LEVEES. 

See  (Tonstitntional  Law,  9=>290. 

9=95  (Ark.)  Judgment  against  two  leree  di»! 
tricts  for  damages  to  contractor  by  their  C'>ii-. 
duct  in  preventing  him  from  completing  his  con- 
tract with  the  original  district  made  before  pas- 
sage of  Acts  1013,  p.  579,  dividing  such  district 
into  the  two,  was  not  an  indebtedness  existiD; 
when  act  was  passed,  and  so  not  to  be  prorated 
under  it,  where  the  damage  accrued  after  diri- 
sion. — Second  Division  of  Laconia  Levee  Dist. 
T.  Laconia  Levee  Dist.,  190  S.  W.  438. 

Though  Legislature,  dividing  levee  district, 
may  define  boundaries  and  adjust  liabilities  aft- 
er separation,  adjustment  must  not  be  arbi- 
trary, but  have  reasonable  basis. — Id. 

In  dividing  levee  district,  Le^lature  could  not 
make  property  owners  of  original  district  liable 
for  levee  work  done  in  new  distrif^  after  pa» 
sa^e  of  dividing  act,  under  contract  made  by 
original  district — ^Id. 

9=9 1 1  (Ark.)  In  suit  between  levee  districts, 
evidence  held  sufficient  to  support  finding  that 
work  for  which  original  district  paid  was  done 
subsequent  to  passage  of  Acts  1913,  ^.  579.  divid- 
ing it  into  the  two,  and  prorating  indebtedness 
existing  at  act's  passage. — Second  Division  of 
Laconia  Levee  DlJBt  t.  Laconia  Levee  Dist, 
190  S.  W.  438. 

In  suit  by  levee  district  against  one  from 
which  it  was  formed  by  Acts  1013,  p.  579,  divid- 
ing original  district  and  prorating  indebtedness, 
to  determine  their  liabilities  for  amount  under 
contract,  burden  held  on  plaintiff  to  show  that 
warrants  were  issued  and  paid  by  original  dis- 
trict en  indebtedness  in  existence  when  act  was 
passed. — Id. 

LEWDNESS. 

See  Prostitution. 

LIBEL  AND  SLANDER. 

See  Criminal  Law,  «=>678 ;  Trial,  «s>233.  253, 
296. 

I.  WORDS   AMD   ACTS    ACTIOMABI.E. 
AND   LIABIUTT   THEREFOR. 

9=>7(2)  (Mo.)  The  words  "he  buys  warrants 
against  the  editor"  are  libelous  as  charging 
bribery ;  the  statutes  as  to  issuance  of  war- 
rants nowhere  providing  for  buying  them.— 
State  V.  Pardo,  190  S.  W.  264. 
9=99(1)  (Ky.)  To  say  of  a  tobacco  grader  that 
he  received  compensation  from  one  purchasing 
from  the  association  employing  him  is  action- 
able per  se  as  prejudicing  him  in  his  trade.— 
Morksberrj  v..  Weir,  190  S.  W.  UOS. 
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s»IO«)  nSj.)  To  MT  of  a  toba«oo  gr»d«r,  an 
oaplojr^  of  an  association,  that  he  also  received 
impeDsation  from  puichaaer  from  the  associa- 
on.  is  actionable  per  se  aa  impnting  onfitnesa 
>  perform  duties,  and  needed  no  innuendo  to 
upport  the  action.— Marksberry  v.  Weir,  190  S. 
V.  1108. 

^=>I9  (Mo.App.)  In  determining  whether  al- 
eged  false  statement  was  a  libel,  jury  oonld 
ike  into  consideration  entire  article  wherein  it 
^as  published.— Byrne  v.  News  Corp.,  190  S.  W. 
33. 

t=»2l  (Mo.)  An  article  about  the  priest  of  a 
ertain  parish  is  none  the  less  libdous  because 
ot  mentioning  him  by  name. — State  t.  Pardo, 
90  S.  W.  264. 

Nor  because  the  writer  does  not  know  who  is 
he  priest. — Id. 

^s>2i  (Mo.App.)  It  is  not  enough  to  constitute 
ibel  that  defendants  knew  of  whom  they  were 
writing,  but  other  persons,  who  read  the  libel, 
lust  have  reasonably  understood  that  plaintiff 
ras  referred  to. — Byrne  t.  News  Corp.,  190  S. 
V.  933. 

CI.    FRrVTI.EOZ:D     OOMXTTHICATIOKS, 
ANS  BfAXilCE   THEBEIIT. 

3=>38(4)  (Ky.)  Svideuce  of  what  defendant  said 
ivhen  before  the  grand  jury  was  properly  ez- 
duded.— Maiksberry  t.  Weir,  190  8.  W.  1108. 

m.   J1T8TIFIOATION  AlTD  MITIOA- 
TION. 

8=>64  (Ky.)  Although  it  is  no  jtistiflcation  to 
lay  that  defendant  merely  repeated  what  he  had 
leard,  he  can  shorn  in  mitigation  of  damages 
that  the  rumor  was  generally  known  in  the 
neigbborbood.— SCark8l>erry  v.  Weir,  190  S.  W. 
1108. 

IV.  ACTIOirS. 

<B)   Parties,  Prellminarr  Proeccdlnars, 
and   Pleading. 

e=s>  1 00(4)  (Ky.)  Mitigating  facts  may  be  shown 
under  the  general  issue  as  tending  to  negative 
the  charge  of  malice  and  defining  the  extent  of 
actual  damages. — Marksberry  v.  Weir,  190  S. 
W.  1108. 

(C)  EiTldene*. 

9=>  1 1 1  (Mo.App.)  In  action  for  libel  against 
newspaper,  evidence  as  to  paper's  owner  telling 
plaintiff  that  if  he  wanted  any  statement  or  ex- 
planation printed  they  would  be  glad  to  print  it 
for  him  was  properly  excluded;  the  offer  having 
been  made  after  suit  was  brought. — ^Byrne  v. 
News  Corp.,  190  S.  W.  933. 

«=s>ll2(l)  (Mo.App.)  Where  libelous  article  is 
ambiguous,  either  as  to  its  meaning  or  as  to 
person  to  whom  it  applies,  there  must  be  some 
proof  that  third  persons  underHtond  its  actual 
meaning,  and  also  to  whom  its  words  applied. — 
Byrne  v.  News  Corp.,  190  S.  W.  933. 

(D>  Damacea. 

«=>I20(2)  (Mo.App.)  In  action  for  libel,  Jury 
may  award  punitive  damages  based  merely  on 
malice  implied  by  law. — Byrne  v.  News  Corp., 
190  S.  W.  933. 

(B)  Trial,  Jndsment,  and  Revletr. 

^=»I24(3)  (Ky.)  As  the  question  of  malice  is 
never  submitted  to  the  jury  except  as  to  the 
amount  of  damages,  an  instruction  requiring  the 
jury  to  find  malice  as  prerequisite  to  a  verdict 
for  the  plaintiff  was  erroneous.— Marksberry  v. 
Weir,  190  S.  W.  1108. 

In  action  for  slander  by  words  tending  to 
prejudice  the  plaintiff  in  his  employment,  it  was 
error  to  instruct  the  ^ury  that,  if  defendant 
meant  to  charge  lack  of  mtegrity,  a  recovery  was 
authorized ;   what  he  meant  not  being  for  the  ju 


«aBl24(3)  (MaApp.)  In  action  for  UM  ogalMt 
newspaper  and  writer  of  letter  to  its  People's 
Foram,  instruction  held  erroneous  as  invitation 
to  jury  to  consider  actual  maUee  of  indivldnal 
defendant  in  fixing  amount  of  punitive  damage 
it  would  assess  aninst  both,  without  regard  as 
to  whether  tlie  codefendant  was  guilty  of  actual 
or  impUed  malice.— Byrne  ▼.  News  Corp.,  190  S. 
W.  983. 

<&=>I24(4)  (Mo.App.)  Where  libelous  article 
complained  of  did  not  on  face  refer  to  plaintiff, 
jury  should  have  been  required  to  find  that 
readers  understood  article  referred  to  plaintiff, 
and  instruction  authorizing  verdict  without  such 
finding  was  prroncous. — Byrne  v.  News  Corp., 
190  S.  W.  933. 

In  action  for  libel,  plaintiff's  instruction  held 
not  erroneous  because  failing  to  require  jury 
to  specifically  find  according  to  innuendo  that 
defendants  ciiarged  that  plaintiff  committed 
crime  of  obtaining  registration  of  hogs  by  mak- 
ing false  pedigrees,  denounced  by  Rev.  St.  1009, 
{  4S88.-Id. 

9=3 1 24(8)  (Mo.App.)  Defendant  newspaper  held 
not  entitled  to  instructions  stating  that  the 
jury  cannot  find  punitive  damages.— Byrne  v. 
News  Corp.,  190  S.  W.  038. 

VT.   CBimirAI.  RESPONSIBIUTT. 
(B)   Proaeentlon  and   Panlslinient. 

<S=3l52(5)  (Tex.Cr.App.)  The  offense  of  slander 
alleged  to  have  t>een  committed  by  communicat- 
ing certain  words  to  certain  persons  is  not  made 
out  by  a  showing  that  such  words  were  com- 
municated to  one  of  such  persons  apart  from 
the  others.- Owens  v.  State,  190  S.  W.  487. 

An  indictment  for  slander  alleging  that  ac- 
cused said  of  a  certain  girl  that  he  had  had 
sexual  intercourse  with  her,  will  not  support 
a  conviction  where  the  only  evidence  was  that 
of  certain  witnesses  that  he  told  them  that  he 
had  got  a  piece  from  her.— Id. 

LICENSES. 

See  Appeal  and  Error,  4a»36. 

I.  FOB  OOOITPAtlOHS  AlTD  PBIVI< 
XiEOES. 

«=»r6(0)  (Tenn.)  Acts  1915,  c.  101,  §8  2,  3.  4, 
JO  not  subject  oil  dealers  to  the  general  mei^ 
chants'  tax  in  addition  to  the  special  privilege 
tax  imposed  on  them. — Gulf  Refining  Co.  of 
Louisiana  v.  City  of  Chattanooga,  ISK)  S.  W. 
163. 

LIENS. 

See  Carriers,  ®=>197;  Mechanics' Liens;  Prin- 
cipal and  Agent,  <S=s90 ;  Taxation,  4t=i>514 ; 
Vendor  and  Purchaser,  €=»246-289. 

•s>l6  (Mo.App.)  The  mere  demand  of  an  exces- 
rive  sum  by  a  creditor  holding  a  Hen  does  not 
dispense  with  a  tender,  or  waive  his  lien  for  the 
sum  really  due. — Collins  v.  John  Pfingsten 
Leather  Co.,  190  S.  W.  900. 

LIFE  ESTATES. 

See  Deeds,  ^=»129 ;  Dower ;  TTomestead,  ^sa 
82;   Remainders;   Wills,  «=s»ei4. 


ry,  but  whether  he  used  the  words  charged. — ^Id.    already   been   opened,    either   in   person   or 


(Ky.)  Where  life  tenant  is  to  have  an  in- 
come of  money  or  'similar  property  devised,  the 
possession  of  which  is  to  be  given  her,  she  may 
be  compelled  to  execute  a  bond  to  remaindermen 
that  it  will  be  forthcoming  at  termination  ot 
particular  estate.— Kelly  v.  Anderson,  190  S.  W. 
1101. 

•£=>I2  (Mo.App.)  Since  the  life  tenant  can  do 
nothing  to  destrby  or  diminish  the  value  of  the 
inheritaace   he  cannot,    where   no  mines   have 
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tMiutt,  open  such  mines  or  extract  mineral  firom  • 
the  land.— Matlack  t.  Kline,  190  S.  W.  408. 

Since  the  remaindermen  could  have  given  or 
withheld  the  consent  to  having  the  land  mined 
by  the  life  tenant,  where  he  did  consent,  the 
rent  or  royalty  which  follow  the  ownership  of 
the  land  would  go  to  the  remaindermen  when 
the  estate  of  the  life  tenant  ceased. — Id. 

Where  the  remuindermen  consented  to  a  lease 
by  the  life  tenant  granting  the  right  to  mine 
the  land  for  a  certain  royalty  for  a  period  of 
20  years  to  be  paid  to  the  lessor  or  his  heirs, 
the  word  "heirs '  designated  the  successors  to 
the  land  on  the  life  tenant's  death,  and  on  his 
death  the  remaindermen  became  entitled  to  the 
royalty,  though  they  conld  not  terminate  the 
lease. — Id. 

4=9 1 6  (Ky.)  A  life  tenant  paying  off  an  Incum- 
brance on  the  fee  is  entitled  to  reimbursement 
from  the  remaindermen  and  lien  therefor  on 
the  remaindermen's  share. — ^Todd's  Ex'r  v.  First 
Nat.  Bank.  190  S.  W.  468. 

It  is  the  duty  of  a  life  tenant  of  property  to 
keep  down  the  interest  accruing  on  incumbranc- 
es on  the  entire  estate,  at  least  to  the  extent  of 
the  income  of  the  property. — Id. 

Where  the  life  tenant,  by  discharging  an  in- 
cumbrance against  the  entire  estate,  acquires  a 
lien  thereon  as  against  remaindermen,  his  credi- 
tors are  subrogated  to  his  rights.— Id. 
e=>  1 6  (Mo.App.)  A  life  tenant  without  the  con- 
sent of  the  remaindermen  has  no  power  to  in- 
cumber land  beyond  the  period  of  nis  life,  and 
any  incumbrance  terminates  ipso  facto  on  his 
death.— Matlack  v.  Kline,  190  S.  W.  408. 
®=:>I7  (Ky.)  A  life  tenant  cannot  charge  the 
remainder  estate  or  remainderman  personally 
with  improvements  on  the  land,  though  such  life 
tenant  believed  that  he  had  absolute  title  to 
property.— Stovall  v.  Mayhew,  190  S.  W.  6T5. 
<^»I8  (Ky.)  It  ia  the  du^  of  the  life  tenant 
estate  to  pay  the  taxes  on  the  entire  property 
during  the  continuance  of  the  life  estate.— 
Todd's  Ex'r  v.  First  Nat  Bank,  190  S.  W.  468. 
4=>20  (Ky.)  Ordinary  expenses  of  the  care  and 
management  of  life  estates  must  be  paid  by  the 
life  tenant.— Todd's  Ex'r  v.  First  Nat.  Bank, 
190  S.  W.  468. 

<8=»25  (Mo.App.)  A  life  tenant  without  the  con- 
sent of  the  remaindermen  has  no  power  to  lease 
land  beyond  the  period  of  his  life,  and  any  lease 
terminates  ipso  facto  on  his  death. — Matlack  t. 
Kline,  190  S.  W.  408. 

The  mere  giving  consent  by  the  remaindermen 
to  the  making  of  a  lease  by  the  life  tenant  for 
a  term  which  may  extend  beyond  the  life  ten- 
ancy would  not  alone  have  any  greater  effect 
than  to  prevent  the  remaindermen  from  termi- 
nating the  lease  on  the  death  of  the  life  tenant, 
and  tne  lease  would  continue  in  force,  but  the 
rent  would  go  to  the  remaindermen  after  such 
death.— Id. 

^=»27(3)  (Ky.).  On  the  sale  of  land  by  cammis- 
sioner  in  satisfaction  of  judgment,  where  de- 
fendant's title  was  merely  a  life  estate,  pur- 
chaser at  sale  and  his  subsequent  grantees  ac- 
quired only  a  life  estate. — Stovall  t.  Mayhew, 
190  S.  W.  «75. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  T^aw,  4s» 
150;  Equity.  9=967:  Bxecutors  and  Admin- 
istrators, €=>223,  261;  Fraudulent  Convey- 
ances. «=>248 :  Justices  of  the  Peace,  «=»7» ; 
Taxation.  <S=3589,  698;  Vendor  and  Purchas- 
er, <g=»278. 

I.  STATXTTE8  OX*  LIMITATION. 

(B)  L.ln>ttatt«ns   Ap»lla»ble    to    ParMenlar 

Aotlona. 


►  19(1)  fTex.Oiv.App.)  The    five-year    statute 
of  limitations,  declaring  that  no  one  claiming 


under  a  forged  cleed  shall  be  allowed  its  benefits, 
refers  to  the  deeds  relied  on  in  support  of  th« 
plea,  and  not  to  prior  deeds  in  the  chain  of  titl« 
not  necessary  to  support  the  plea. — Olsen  v. 
Greele,  190  8.  W.  240. 

,iSs»32(l)  (Tex.Civ.Ap;).)  A  petition  for  damages 
to  an  automobile  during  shipment  keU  to  state 
an  action  in  tort  to  which  uie  two-year  statute 
of  limitation  applied.— Panhandle  &  S.  F.  By. 
Co.  V.  Hubbard,  190  S.  W.  793. 
^32(2)  (Tea:.Giv.App.)  The  two-year  statute  o<f 
limitation  does  not  bar  recovery  in  condemna- 
tion proceedings  of  the  incidental  damages  to 
plaintiff's  laud  not  taken  caused  by  the  proper 
construction  of  the  railroad  along  the  right  of 
way  condemned. — Quanah,  A.  &  P.  Uy.  Ca  t. 
Collett,  190  S.  W.  1128. 

<8=»37(2)  (Tex.Civ.App.)  Where  equitable  action 
of  party  induced  by  aeoeit  to  buy  lands  has  not 
been  barred  by  limitation,  court  will  not  apply 
differing  standards  of  limitation  to 'tight  to  re- 
scission and  ri^ht  to  damages,  but,  upon  estab- 
lishment of  plaintiff's  right  to  rescind,  will  pro- 
ceed to  admuiiscer  all  reuef,  legal  and  equitable, 
to  which  plaintiff  may  show  himself  entitled. — 
Barbian  v.  Orant,  UO  S.  W.  789. 

H.  OOMPITTATION  OF  PEBIOD  OF 
IJMITATXON. 

(A)  Aeemal  of  Rlsrlit  at  Aettoa  or  De- 
feaae. 

9s>43  (Mo.App.)  Ldmitation  statutes  generally 
do  not  begin  to  run  until  the  cause  of  action  as- 
serted accrued  to  the  person  asserting  it — State 
ex  rel.  Fehrenbach  v.  Logan,  190  S.  W.  75. 

A  right  of  action  accrues  whenever  such  a 
breach  of  duty  has  accrued,  or  such  a  wrong 
has  been  sustained,  as  will  give  a  tight  to  then 
sustain  suit. — Id. 

In  view  of  Bev.  St  1909,  i  1887,  limitations 
will  not  bar  an  action  until  the  statutory  period 
has  elapsed  after  the  cause  of  action  has  come 
into  substantial  being,  and  the  party  asserting 
it  has  a  right  to  sue. — Id. 

®=»46(7)  (Tex.Civ.App.)  There  never  having 
been  acceptance  of  any  renunciation  b^  vendor 
of  contract  to  convey  and  pay  commiasiona,  lim- 
itations do  not,  on  the  theory  of  anticipatory 
breach,  commence  to  run  against  action  for 
commissions  till  time  fixed  in  contract  for  pay- 
ment-Leonard V.  E^endali;  190  S.  W.  786. 

«=957(1)  (Mo.App.)  There  is  a  distinction  be- 
tween breaches  of  public  duty  and  breaches  of 
private  duty  as  applied  to  public  officers,  and 
m  case  of  a  public  duty  the  violation  gives  rise 
to  a  right  of  action  in  favor  of  individual  only 
when  he  sustains  damages  as  a  consequence 
thereof,  and  the  statute  runs  from  that  time, 
and  not  from  the  time  when  the  duty  is  vitiated. 
—State  ez  reL  Fehrenbach  v.  Logan,  190  S.  W. 
75. 

'Where  a  pubUc  officer  oemmits  a  wronirfal 
act,  not  directly  against  an  individual,  a  cause 
of  action  does  not  accrue,  so  as  to  set  in  mo- 
tion limitations,  until  the  damage  occurs. — Id. 
Action  on  official  bond  of  county  recorder  for 
breach  of  duty  in  entering  satisfaction  of  trust 
deed  without  production  of  note  secured  held 
not  barred  by  the  three-year  statute  of  limita- 
tions,  where  plaintiff  did  not  acquire  aa  inter- 
est in  the  land  until  more  than  three  years  aft- 
er entry  of  satisfaction;  his  right  not  accruing 
until  acquisition,  of  interest. — Id. 

(O)  Personal   IMsablUttea  •>«   Prl-rllesoa. 

<ft=»72(3)  (Tenn.)  Where  possession  of  nn  ad- 
verse holder  was  less  than  20  years  when  owner 
died  leaving  minor  children,  one  of  the  children 
still  a  minor  is  entitled  to  recover  his  interest 
in  the  property;  the  presumption  not  having 
completely  run  as  to  him  during  his  disability. 
-Ferguson  v.  Prince,  190  g.  W.  548. 

As  three  years'  saving  for  infants  prescribed 
by  statute  of  limitations  has  no  bearing  upon 
presumption  of  title  to  land  from  lapse  A  time^ 
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where  one  waa  an  infant  at  time  of  inhwiting 
land  to  whicli  another  daims  title  by  adverse 
possession,  only  time  during  which  the  disabili^ 
exu.teU  will  be  counted  out  of  the  adverse  hold- 
ing.—Id. 

(F)  Icnoranoe,  Hlatake,  Trnati  VnuA,  k»4 
cuneealnaeat  of  Caiue  of  Actloa. 

i3=>l02(8)  (Tex.Civ.App.)  Limitations  held  not 
to  commence  to  ran  against  cause  of  action  to 
establish  trast  till  discovery  of  omission  of  plain- 
tiffs' names  from  deed.— Briggs  v.  McBrlde,  190 
8.  W.  1128. 

(H)  Comnieaeeiacat  of  Aetl*a  or  Otkmr 
Proocedinac. 

«=3|I9(2)  (Tez.Civ.App.)  Where  the  citation 
was  not  sent  to  the  sheriff  for  service  until  two 
months  after  it  was  issued,  and  after  the  right 
of  action  was  barred,  plaintiff  must  show  a  bona 
fide  intention  to  have  it  served  and  a  reasonable 
excuse  for  not  having  done  so. — Panhandle  &  S. 
F.  Ry.  Co.  V.  Hubbard.  190  S.  W.  793. 

i8=>I  27(13)  (Tex.Civ.App.)  Where  petition  to 
recover  damages  was  filed  within  statute  of  lim- 
itation, amended  petition  filed  more  than  four 
years  later,  alleging  same  and  additional  facts 
merely  setting  out  entire  contract,  no  new  cause 
of  action  was  stated,  and  statute  of  limitationB 
conld  not  be  urged.— Silver  Valley  Horse  Oo.  ▼. 
C.  V.  Evans  ft  Co.,  190  8.  W.  794. 

«=>I27(17)  (Tex.CivApp.)  In  action  for  delay 
in  shipping  cattle,  a  trial  amendment  to  the 
petition  alleging  that  the  cattle  were  on  the 
cars  for  43  hours,  and  plaintiCFs  were  refused 
permission  to  unload,  feed,  and  water  them  dur- 
ing that  time,  etc:,  did  not  set  up  a  new  cause 
of  action,  and  was  not  barred  by  limitation. — 
Kansas  City,  M.  &  O.  Ry,  Oa  of  Texas  ▼. 
James,  190  S.  W.  1138. 

«=>I30(2)  (Tenn.)  Where  plaintiff  Instituted  an 
action  and  within  a  yearj  taking  a  voluntary 
nonsuit,  began  a  second  action  in  which  he  again 
took  a  nonsuit,  held,  under  Shannon's  Code,  { 
4446,  he  could  not,  limitations  having  run,  begin 
a  third  suit  within  a  year  after  the  last  nonsuit 
-Reed  v.  Cincinnati,  N.  O.  &  1.  P.  Ky.  Co., 
190  S.  W.  458. 

m.  AOKNOWTEDOMEHT,  KEW 

PROMISE,  AND  PART 

PATWBHT. 

«=3l48(4)  (Tez.Civ.App.)  The  eztension  of  a 
vendor's  lien  note  signed  by  the  party  to  be 
charged,  as  required  by  Vernon's  Sayles'  Ann. 
Civ.  St.  art.  5705,  permits  personal  recovery  on 
the  note  after  the  expiration  of  the  limitation 
period  from  its  original  maturity,  though  not 
recorded  bo  as  to  renew  the  lien.— Adams  t. 
Harris,  190  S.  W.  245. 

V.  TUiADTlfa,  EVrPEWOE,  TRXAXi, 
Ain>   REVIEW. 

€=9 1 77(2)  (Mojkpp.)  If  a  cause  of  action  is  bar- 
red by  the  statute  of  limitations,  except  for  an 
exception  to  the  operation  of  the  statute,  plain- 
tiff must  plead  the  facts  bringing  the  case  within 
such  exception.— Steinbruegge  v.  Prudential  Ins. 
Co.  of  America,  190  S.  W.  1018. 
€=3l8B(2)  (Mo.App.}  Statute  of  limitations  can 
be  invoked  by  special  demurrer  where  petition 
discloses  that  the  action  is  barred,  and  nothing 
is  pleaded  as  an  exception  relieving  against  the 
bar. — Steinbruegge  v.  Prudential  Ins.  Co.  of 
America,  190  S.  W.  1018. 

®=9l99(l)  (Mo.)  Where  assured  disappeared  and 
negotiations  were  pending  between  beneficiary 
and  company,  the  question  of  a  reasonable  time 
for  company  to  accept  or  reject  proof  of  death 
so  as  to  start  the  running  of  limitations  against 
an  action  on  the  policy  is  for  the  jury.— Bonslett 
V.  Now  York  Life  Ins.  Co.,  190  S.  W.  870. 


«s»  199(1)  (Iez.Oiv.App.)  Where  a  citation  was 
not  smt  for  service  until  two  months  after  it 
was  issued,  and  after  the  right  of  action  was 
barred  by  limitations,  plaintiff's  intention  to 
have  it  served  and  the  reasonableness  of  hia 
excuse  present  questions  for  the  jury. — Pan- 
handle &  S.  F.  By.  Co.  v.  Hubbard,  190  S.  W. 
793. 

LIMITATION  OF  INDEBTEDNESS. 

See  Municipal  Corporations,  9=3865. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=»150-163,  180,  218,  228. 

LIQUIDATED  DAMAGES. 

Sec   Damages,   ®=»81,   86;    Specific  Perform- 
ance, «s>58. 

LIQUOR  SELLING. 

See  Intoxicating  Liqnors. 

LIS  PENDENS. 

«=34  (Ky.)  The  Ms  pendens  statute,  Ky.  St. 
I  2358a,  does  not  apply  to  a  case  where  a  person 
sells,  leases,  or  incumbers  realty  not  his  own  and 
which  he  never  bad  owned.— Tennis  Coal  (>.  v. 
Sackett.  190  S.  W.  130. 

«=al3  (Ky.)  Ky.  St.  |  2368a,  requiring  Us 
pendens  in  order  to  affect  right  or  title  of  sub- 
sequent purchaser  of  realty  for  value  and  with- 
out notice,  is  necessary  in  order  that  proceeding 
or  judgment  may  affect  title  of  purchaser,  etc., 
of  realty  involved  in  suit  in  federal  court- 
Tennis  -Coal  Co.  V.  Sackett,  190  S.  W.  130. 
4s»25(7)  (Ark.)  Lumber  company,  which  pur- 
chased lands  without  notice  of  11a  pendens  filed 
in  attachment  against  one  under  whom  it  did 
not  claim,  held  an  innocent  purchaser,  though 
holding  under  quitclaim  deed,  and  entitled  to 
protection  as  such. — Case  v.  Caddo  River  Lum- 
ber Co.,  190  S.  W.  440. 

LIVE  STOCK. 

See  Carriers,  <8s»218-2S0. 

LOANS. 

See  Usury,  ^s>20,  57. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  ®=»12,  39,  206. 

LOGS  AND  LOGGING. 

•=»3(15)  (Ky.)  Where  buyer  refused  to  accept 
timber  still  uncut,  the  measure  of  damages  Is 
the  difference  between  the  contract  price  and 
what  it  would  cost  plaintiff  to  complete  the 
work,  the  defendant  not  being  entitled  to  have 
deducted  therefrom  the  value  of  the  standin« 
timber.— R.  Burleigh  &  Sons  v.  Overton,  190  S. 
W.  472. 

In  action  for  breaching  a  timber  purchase  con- 
tract, plaintiff's  testimony  that  defendant's  man- 
ager admitted  the  logs  conformed  to  the  con- 
tract requirements  is  admissible.— Id. 

Evidence  of  plaintiff  and  admissions  of  defend* 
ant's  agent,  held  sufficient  to  sustain  findings  for 
plaintiff  in  suit  for  breacti  of  a  timber  porclase 
contract. — Id. 

The  measure  of  damages  for  refusal  of  pur- 
chaser of  timber  to  accept  ia  the  contract  price, 
less  any  amount  paid  thereon. — Id. 

Where  defendant  buyer  breached  a  timber 
purchase  contract  by  refusing  to  permit  per- 
formance, the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  bdH  the  reason- 
able cost  to  plaintiff  of  performance. — Id. 

Where  buyer  of  timber  breached  contract  by 
refusing  to  permit  plaintiff  to  cut  the  timber. 
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plaintiff  cannot  recover  for  ezpenditureB  made 
on  logs  cut,  but  not  delivered,  in  addition  to  the 
difference  between  contract  price  and  the  rea- 
■onable  cost  of  performinc  the  contract. — ^Id. 

LOST  INSTRUMENTS. 

See  (Corporations,  €=>100. 

LUNATICS. 

See  Insane  Persona. 

MALICIOUS  PROSECUTION. 

See  BMdence,  <8s>158,  181. 

TV.   TXRBUIIATIOir    OF    FBOSEOU- 
TION. 

€=334  (Ark.)  In  an  action  for  malicious- prose- 
cution, it  is  necessary  for  plaintiff  to  show  that 
prosecution  complained  of  has  been  legally  ter- 
minated.—Twist  V.  Mnllinix,  190  S.  W.  851. 
4s»35(l)  (Ark.)  When  a  justice  of  the  peace 
dismissed  a  prosecution  and  discharged  defend- 
ant therein  without  objection  or  protest  by  the 
prosecu^r,  there  was  an  abandonment  of  pro- 
ceedings by  prosecutor.— Twiat  t.  MuUinix,  190 
S.  W.  851. 

V.  ACTIONS. 

4=s64(l)  (Ark.)  In  an  action  for  malidons 
prosecution,  evidence  held  sufficient  to  show  that 
defendant  had  abandoned  a  criminal  prosecution 
instituted  by  him  against  plaintiff  before  a  jus- 
tice of  the  i>eace.— Twist  v.  MuUinix,  190  S.  W. 
861. 

MANDAMUS. 

See  Appeal  and  £rror,  ®=>571. 

I.  MATUBE  AND  GROUNDS  IN  AEN. 
ERAI- 

«=>3(5)  (Tex.Glv.App.)  Plaintiff's  remedy  to  de- 
termine whether  or  not  a  judgment  in  his  favor 
ordering  return  of  property  has  been  satisfied  in 
accordance  with  ite  terms  is  by  suit  between 
parties,  and  not  by  mandamus  to  compel  sheriff 
to  levy  execution. — Seagraves  v.  Scarborough, 
190  S.  W.  1154. 

9=>3(8)  (Tex.Civ.App.)  Mandamus  held  not  to 
Ue  to  compel  sheriff  to  levy  execution  issued  up- 
on money  judgment,  as  adequate  remedy  is  pro- 
vided by  Vernon's  Sayles'  Ann.  Oiv.  St.  1914, 
art.  3776,  by  action  against  sureties. — Seagraves 
V.  Scarborough,  190  S.  W.  1154. 
4=»5  (Mo.)  Where  a  drainage  district  conduct- 
ed defense  of  action  of  a  drainage  contractor 
against  the  county,  it  was  bound  by  the  mon- 
ey judgment  against  the  county  directing  that 
the  judgment  "be  paid  and  discharged  from 
and  out  of  the  funds  raised  against  lands  in" 
the  drainage  district,  and  could  not,  while  ap- 
peal was  pending,  maintain  mandamus  against 
the  county  to  turn  .over  funds  claimed  by  the 
contractor  as  applicable  to  such  judgment.— 
State  ex  rel.  Kern  v.  Stone,  190  S.  W.  601. 
4=>I0  (Mo.)  Relator,  asking  mandamus,  must 
have  a  clear  legal  right  to  the  thing  demanded, 
and  it  must  be  the  imperative  duty  of  respond- 
ent to  perform  the  act  required. — State  ex  rel. 
Kern  v.  Stone,  190  S.  W.  601. 

n.    SUBJECTS   AND   PURPOSES   OF 
REI<IEF. 

(A)  Art*  and  ProeeediiiK*  of  Conrtu, 
JnrtireB,   and   Jndlctal    OfHeers. 

®=»55  (Mo.)  Order  requiring  trustee  to  pay  to 
two  relators,  in  equal  proportions,  funds  in  its 
hands,  less  proper  charges  and  expenses  and  to 
stand  discharged  on  filing  vouchers  showing 
compliance,  where  trustee  filed  report,  admitted- 
ly correct,  showing  exact  amount  due  it  held 
it  was  sufficiently  definite  upon  which  to  award 
mandamus  to  compel  execution  -State  ex  rel. 
Capitain  v.  Graves,  190  S.  W.  850. 


Mandamus  to  clerk  of  court  is  a  proper  rem- 
edy to  compel  issuance  of  a  writ  of  execution. 
—Id. 

(B)  Acta  and  Proceedings  of  Pnblte  Ofll- 
cers   and   Boards  and  Mnnletpalltlea. 

«=>73(1)  (Mo.)  When  defunct  trust  company 
relator  complied  fully  with  the  law  as  to  return 
of  securities  on  deposit,  and  the  insarance  sup- 
erintendent performed  all  statutory  duties  pre- 
liminary to  retnrnine;  the  securities,  the  return 
of  which  is  commanded  by  Rev.  St.  1909,  f  7072, 
peremptory  writ  requiring  performance  of  audi 
ministerial  duty  will  issue. — State  ex  rel.  Com- 
monwealth Trust  Go.  V.  Ghom,  190  S.  W.  17. 
«=»74Cl)  (Mo)  In  view  of  Const,  art.  4,  i  57, 
authorizing  the  initiative,  where  all  the  provi- 
sions of  Uev.  St.  1909,  c.  59,  were  complied 
with,  save  that  the  Secretary  of  State  declined 
to  certify  copies  to  the  county  clerks,  peremp- 
tory writ  of  mandamus  was  ordered  to  compel 
him  to  perform  such  ministerial  duty. — Stata 
ex  reL  Stokes  v.  Boach,  190  S.  W.  277. 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Frauds,  Statute  of,  «=383. 

MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  ®=»130. 

MARRIAGE. 

See  Divorce;  Hnsbaifd  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Brror,  <&=3999, 1066,  1097  :  Car- 
riers. 4^283;  Commerce,  ®=>27;  Constitu- 
tional Law,  <3=»245:  Damages,  «=>1.32,  IBS: 
Evidence,  ^=9444 ;  Negligence,  ^=>101 ;  Part- 
nership, <3=3243;  Pleading,  «=>127,  406 ;  Re- 
leaae,  <8=»12,  17,  18.  19;  Trial,  «=>101.  240, 
252,  253,  256,  296,  3S0,  365. 

I.   THE   REZiATION. 

(B)   Statntorjr  Resnlatlom. 

<&=>I3  (Tex.Cr.App.)  To  authorize  conviction  of 
permitting  one  to  work  in  violation  of  the  eight 
hoar  labor  law,  it  la  essential  that  defendant 
shall  have  had  some  control  over  the  laborer.— 
Perkins  v.  State,  190  S.  W.  168. 
Q=>I4  (Mo.)  Rev.  St.  1909,  {  3163,  as  to  block- 
ing guard  rails,  is  not  void  for  uncertainty,  at 
least  as  respects  a  case  in  which  the  dailv  pen- 
alty clause  does  not  apply. — Bowman  v.  Wabash 
R.  Co.,  190  S.  W.  579. 

$=>l6i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

d3>l8  (Tex.Cr.App.)  Blvidence  in  a  proaecntios 
for  violating  the  eight  hour  labor  law  held  in- 
sufiicient  to  show  that  defendant  had  any  con- 
trol over  the  laborer. — Perkins  ▼.  State,  190 
S.  W.  168. 

n.  SEBVIOES  AND  COMPENSATION. 
(B)  'Wagrea    and   Other    Reunaeratlom. 

9=980(4)  (Mo.App.)  A  servant's  complaint  for 
wages,  alleging  that  defendants  are  indebtpd 
to  her  for  work  and  labor  performed  at  their 
instance,  and  that  they  agreed  to  pay  her  cer- 
tain specified  amounts,  states  a  cause  of  ac- 
tion.—Volk  V.  Zepp,  190  S.  W.  600. 
9=s>80(5)  (Mo.App.)  In  a  servant's  action  for 
wages,  there  is  no  fatal  variance  between  allega- 
tions that  defendants  were  copartners  under  a 
certain  name  and  proof  that  they  did  business 
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under  Midi  name,  althoneh  their  partnership 
agreement  need  a  slightly  different  name. — Yolk 
V.  Zepp,  190  S.  W.  609. 

m.  MABTEB'B    Z.IABIU9T    FOB    XX- 

JURIES  TO  SEBVANT. 

(A)  NBtnre  and  Kxtent  in  General. 

^=987 1/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $^9  num- 
ber sections  34&-420,  at  the  end  of  tiiis  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«=>88  (4)  (Ky.)  Machine  foreman  of  coal  mine, 
injured  when  he  heard  shot  fired  out  of  time 
and  went  to  see  if  there  had  been  an  accident, 
could  not  recover,  being  a  volunteer. — Harris 
v.  Lam  Coal  Co.,  190  S.  W.  121. 
«=995  (Ky-)  Under  Ky.  St.  I  3Sla,  Babaec.  9, 
prohibiting  employment  ot  diildren  under  16 
years  in  mines,  a  verdict  for  the  death  of  a  mi- 
nor employed  by  a  mining  company  may  proper- 
ly be  rested  on  a  finding  that  he  was  under  such 
age.-Carter  Coal  Co.  v.  Love,  190  S.  W.  481. 

(B)  Toola,  HachlnarT-,  Appliaaoen,  and 
Plaova  for  WjsrlE. 

«=s>IOI,  102(8}  (Ky.)  Master's  duty  to  furnish  a 
reasonably  sale  place  for  work  applies  only  to 
the  place  which  the  servant  is  required  to  use. 
—Christian's  Adm'z  v.  Bnnis,  190  8.  W.  875. 
«=>IOI,  102(8)  (Mo~App.)  It  is  not  only  duty  of 
master  to  exercise  reasonable  and  ordinary  care 
to  furnish  servant  a  reasonably  safe  place  to 
'work,  but  to  keep  it  reasonably  safe  for  servant 
to  perform  labor  required  of  him. — Stobile  v. 
McMnhon,  190  S.  W.  652. 
«=»I03(2)  (Ky.)  Machine  foreman,  acting  as 
mine  foreman  in  absence  of  foreman,  injured 
when  miner  fired  shot,  believing  in  good  faith 
that  the  proper  time  had  come,  held  nnable  to 
recover  from  employer. — Harris  v.  Lam  Coal 
Co.,  190  S.  W.  121. 

«=»I07(1)  (Mo.App.)  If  the  master  was  negli- 
gent In  supplying  servant  with  a  defective 
claw  bar  which  slipped  and  caused  the  servant 
to  fall,  the  master  was  responsible  for  all  con- 
•equences,  though  the  result  was  made  nnnsual- 
ly  disastrous  by  the  exposed,  condition  of  ties  in 
the  track  over  which  the  servant  worked. — Boot- 
man  V.  Lusk,  100  S.  W.  414. 
^=>I07(2)  (Mo.App.)  If  a  master  is  n^Iigent 
by  building  and  using  skids  for  loading  ambers 
in  an  improper  way  so  as  to  create  a  danger- 
one  place  in  which  to  work,  and  the  servant 
is  thereby  injured,  he  has  a  cause  of  action. 
—Allen  V.  Quercos  Lumber  O).,  190  S.  W.  86. 
«=3l07(2)  (Mo.App.)  A  safe  place  to  work  does 
not  ordinarily  include  a  safe  place  to  light  in 
case  of  an  accidental  fall,  unless  the  probability 
of  the  falling  was  so  obvious  as  to  require  pre- 
cautions with  reference  to  a  safe  lighting  place. 
— Bootman  v.  Lusk,  190  S.  W.  414. 
9=3 1 07(3)  (Mo.App.)  The  mle  relieving  master 
from  liability  for  servant's  injury  in  making  a 
dangerous  place  safe  did  not  appl^  where  laborer 
was  injured  by  caving  in  on  him  of  an  earth 
embankment  while  working  at  its  base  digging 
a  place  opposite  the  embankment  in  which  to  in- 
sert a  plank  to  shore  up  the  embankment,  where 
the  servant  had  no  supervision  over  the  work. — 
McDonald  v.  Central  Illinois  Const.  Co.,  190  S. 
W.  633. 

€=>Ji2(2)  (Mo.)  In  an  action  by  railroad  em- 
ploy&  catching  his  foot  between  the  main  and 
guard  rail,  because  of  failure  of  defendant  rail- 
road to  properly  fill  or  block  the  guard  rail  with 
the  "best-known  appliances"  for  such  purposes, 
as  required  by  Rev.  St.  1909,  i  3163,  where  de- 
fendant's own  proof  was  that  the  proper  meth- 
od of  blocking  giiard  rails  was  by  a  block  of 
wood,  it  could  not  be  said  that  coal  dust  ac- 
cidently  sifted  between  the  rails  was  such  block- 


ing or  fllllng  as  required  by  the  statute.— Bow- 
man v.  Wabash  B.  Co.,  WO  S.  W.  579. 

A  railroad  employ^  who  caught  only  his  toe 
and  not  hia  whole  foot,  between  the  guard  rail 
and  the  main  rail,  was  within  the  protection  of 
Rev.  St  1909,  §  3163,  as  to  blocking  guard  rails. 
— Id, 

9=»I29(1)  (Mo.App.)  Where  a  servant  in  loos- 
ening a  bolt  in  a  truck  of  a  freight  car  pried 
with  a  claw  bar,  which  slipped,  causing  him  to 
fall  on  the  ties,  in  his  action  alleging  master's 
negligence  in  failing  to  fnmish  a  safe  place  to 
work,  h«2d,  that  the  slipping  of  the  claw  bar 
and  his  fall,  and  not  exposed  ties,  were  the 
proximate  cause.— Bootman  t.  Lusk,  190  S.  W. 
414. 

(O)   ll««h*da  mt  Work,  Ralea,  and  Orders. 

€b>I3S  (Mo.App.) 'That  the  master  conducts  his 
business  in  the  manner  customarily  followed  by 
experienced  men  in  the  same  line  of  business  is 
conclusive  against  negligence  only  if  the  jury 
believe  that  these  other  men  have  acted  with 
ordinary  prudence  in  adopting  such  method.— 
Fairfield  v.  Bichler,  190  S.  W.  32. 
«=»I37(2)  (Ky.)  A  coal  mining  company  was 
not  negligent  in  bringing  empty  coal  cars  down 
an  inclined  track  for  loading  at  the  tipple  at 
some  six  miles  an  hour  by  having  its  onploy^ 
start  them  with  a  pinch  bar,  gravity  bringing 
them  down. — West  Kentucky  Coal  Co.  v. 
Heady's  Adm'r,  190  S.  W.  476. 
®s>l37(4)  (Mo.App.)  A  carpenter  injured  by  a 
switch  engine  while  stooping  near  track,  whose 
duties  did  not  require  his  presence  on  or  aboat 
tracks,  does  not  fall  within  class  to  which  a 
railroad's  servants  do  not  owe  a  lookout  duty. — 
Dunn  V.  Missouri  Pac.  By.  Co.,  190  S.  W.  966. 

(D)   VTanlav  and  laatraotla*  Bervant. 

€=>I53(4)  (Mo.App.)  That  a  minor  servant  mis- 
represented his  age  to  obtain  employment  would 
not  estop  him  from  showing  that  he  was  young 
and  inexperienced  as  to  dangers  arising  in  the 
employment — ^Zimmerman  v.  Pryor,  190  S.  W. 
26. 

(B)   FeIlo«r  Bervanta. 

93»I77  (Ark.)  If  the  injuries  to  a  vice  prin<^ 
pal  resalt  from  acts  of  the  subordinate  under 
the  orders  of  the  vice  principal,  without  negli- 
gence  on  the  subordinate  servant's  part,  the  em- 
ployer is  not  liable.— St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  CJobb,  190  S.  W.  107. 
<8=»i79  (Ark.)  Under  Employers'  Liability  Act, 
a  railroad  is  liable  for  injuries  to  a  vice  prin- 
cipal resulting  from  the  negligence  of  his  sub- 
ordinate employes.— St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Cobb,  190  S.  W.  107. 
«=»I85(22)  (Ark.)  The  act  of  a  fellow  servant, 
chipping  out  Babbitt  metal,  in  unexpectedly 
striking  the  chisel  with  the  hammer  so  as  to 
chip  a  piece  of  metal  into  the  eye  of  the  other 
servant,  was  negligent— Caddo  River  Lumber 
Co.  V.  Grover,  190  S.  W.  560. 
«s»l85(23)  (Mo.App.)  Where  master  keeps  a 
dangerous  substance  where  employes  are  requir- 
ed to  work,  careless  handling  of  which  would 
affect  their  safety,  his  duty  as  to  custody  and 
control  thereof  cannot  be  delegated  to  fellow 
servant. — Markow  v.  Gross-O'Reilly  Chandelier 
Co.,  190  S.  W.  624. 

®=3l89(2)  (Mo.App.)  Where  plaintiff's  fellow 
servant  had  authority  to  give  orders  and  had 
control  over  an  alcohol  can,  defendant  was 
chargeable  virith  his  negligence  in  directing  plain- 
tiff to  solder  the  can,  which  he  knew  contained 
alcohol.— Markow  v.  Gross-O'Reilly  CJhandelier 
Co.,  190  S.  W.  624. 

<S=>I89(5)  (Ky.)  Despite  Ky.  St,  {  2726,  if  mine 
foreman  employs  assistant  who  acts  with  ac- 
quiescence of  superintendent  or  operator,  and 
person  is  injured  by  his  negligence  or  while  act- 
ing under  bis  direction,  coal  company  is  respon- 
sible as  if  he  had  been  appointed  by  operator 
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or  Baperintendent.-~Harrla  v.  I4un  Goal  0>.,  190 
S.  W.  121. 

«=>I90(18)  (Mo.App.)  Where  plaintiff  black- 
am  ith  was  ordered  to  repair  a  cordage  machine 
by  the  defendant's  machinist,  machinist  was  a 
vice  principal,  and  defendant  would  be  liable 
for  his  negligence  in  failing  to  signal  operator 
of  machine  that  repair  work  was  to  be  done. — 
Dittrich  v.  American  Mfg.  Co.,  190  S.  W.  1006. 
In  a  servant's  action  for  injuries,  held,  that 
defendant  was  guilty  of  gross  negligence  in  fail- 
ing to  take  precautions  to  guard  safety  of  plain- 
tiff in  repairing  a  cordage  machine. — ^Id. 
«=3|90(19)  (Mo.App.)  If  it  was  defendant's  du- 
tjr  to  notify  operator  of  a  cordage  machine  be- 
fore starting  to  repair  it,  if  such  notice  was  giv- 
en, it  was  immaterial  whether  person  who  gave 
it  was  plaintiff  or  another.— Dittrich  v.  Amer- 
ican Mfg.  Co.,  190  S.  W.  1006. 
4=»i9i(l)  (Mo.App.)  Where  operators  of  cord- 
age machines  had  nothing  to  do  with  repairing 
them,  and  blacksmiths  and  machinists  who  re- 
paired them  had  nothing  to  do  with  operating 
them,  operators  and  blacksmiths  were  not  fellow 
servants. — Dittrich  t.  American  Mfg.  Co.,  190 
S.  W.  1006. 

«=s>l9l(2)  (Mo.App.)  An  injured  servant's  re- 
covery for  negligence  cannot  be  defeated  on  the 
ground  that  it  is  the  negligence  of  his  fellow 
servants,  where  such  servants  are  under  an- 
other foreman,  though  employed  by  the  same 
master. — Allen  v.  Quercus  Iiumber  Co.,  190  8. 
W.  86. 

4=9201(1)  (Mo.App.)  A  master's  negligence, 
causing  injui^  to  a  servant,  is  not  excused  by 
fact  that  negligence  of  fdlow  servant  of  plain- 
tiff contributed  to  that  of  master. — Dittrich  v. 
American  Mfg.  Co.,  190  S.  W.  1006. 

<P>  RlalcB  ▲■•Bated    br   Serraat. 

4=3216(3)  (Mo.App.)  Where  section  foremen 
called  section  hand  to  ask  him  if  it  would  be 
any  use  to  drive  spike  into  post  of  fence  they 
were  repairing,  section  hand,  in  coming  up  and 
answering,  did  not  assume  risk  of  injury  when 
foreman  negligently  or  prematurely  struck  spike, 
which  glanced.— Bradshaw  v.  Lusk,  190  S.  W. 
400. 

4B»2I7(26)  (Ky.)  Employ^  of  coal  mining  com- 
pany, who  went  between  two  cars  after  he  must 
have  been  advised  of  cars  approaching  down  an 
incline  by  noise  of  collision  between  them  and 
another,  assumed  risk  of  injury. — West  Ken- 
tucky Coal  Co.  V.  Heady's  Adm'r,  190  1^.  W. 
476. 

4=»2I9(1)  (Mo.App.)  The  doctrine  of  assump- 
tion of  risk  as  such,  unless  danger  is  obvious, 
docs  not  exist  in  Missouri. — Dittrich  v.  Ameri- 
can Mfg.  Co.,  190  S.  W.  1006. 
4=»2I9(4)  (Tex.Civ.App.)  An  employe  assumes 
risks  which  are  so  obvious  that  an  ordinarily 
prudent  person  must  necessarily  have  appreciat- 
ed them.— Kansas  City,  M.  &  O.  Ry.  Co.  of  Tex- 
as V.  Finke,  190  S.  W.  1143. 
4=>2I9(5)  (Mo.App.)  In  a  railroad  servant's  ac- 
tion for  injuries  caused  to  his  eye  by  a  silver 
of  metal,  while  he  was  holding  a  rail  which 
was  beine  cut  by  a  metal  hammer  and  a  chisel, 
the  simple  tool  rule  had  no  application.— Haire 
v.  Sehaff.  190  S.  W.  56. 

^=»2I9(5)  (Mo.App.)  Where  a  car  repairer 
picked  up  a  claw  bar,  for  momentary  use  which 
was  defective  and  caused  him  to  fall,  held,  that 
the  siuiplc  tool  doctrine  should  not  be  .applied 
to  defeat,  as  a  matter  of  law,  the  servant's  re- 
covery.— Bootman  v.  Lusk,  190  S.  W.  414. 

Where  a  car  repairer  picked  up  a  claw  bar  for 
momentary  use,  which  was  defective  and  caused 
bim  to  fall,  held  that  the  master  should  not  be 
excused  on  the  theory  that  the  car  repairer  him- 
self selected  the  tool  which  caused  the  Injury. 
-Td. 

4=>226(1)  (Mo.App.)  A  servant  never  assumes 
tile  risk  of  his  master's  negligence. — ^McDonald 
V.  Central  lUinoia  Const.  Co..  190  S.  W.  633. 


«s»226(2}  (Tex.Civ.App.)  An  employ^  does  not 
assume  risks  arising  from  his  employer's  negli- 
gence of  which  he  has  po  knowledge  and  ia  not 
charged  with  knowledge.— Kansas  City,  M'.  &  O. 
Ky.  Go.  of  Tazas  v.  Finke,  190  S.  W.  1143. 

(O)  Contrlbntorr  llcarltarenee  of  Servaat. 

«8=»233(2)  (Ky.)  Stonecutter's  act  in  leaving  the 
shed  provided  and  voluntarily  approaching  a 
derrick,  which  fell  on  him,  ft«M  to  bar  recovery 
for  his  death.— Christian's  Adm'z  T.  Ekmia,  190 
8.  W.  67S. 

4s>234(4)  (Mo,App.)  Knowledge  of  a  servant  of 
danger  in  his  work  precludes  recovery  by  him 
from  injuries  therefrom  only  when  the  danger 
was  BO  obvions  tiiat  a  man  of  ordinary  prudence 
would  have  refosed  to  do  the  master's  bidding. 
—McDonald  v.  Central  Illinoia  Const  Co..  190 
S.  W.  638. 

4s>236(15)  (Ky.)  Employe  of  coal  mining  com- 
pany, whose  work  was  to  move  loaded  cars  from 
under  tipple  and  to  place  for  loading  empty 
cars  sent  down  incline  to  him,  held  required  to 
keep  lookout  for  movement  of  empties. — ^West 
Kentucky  Coal  Co.  v.  Heady's  Adm'r,  190  S.  W. 
475. 

<S=>238(4)  (MojLpp.)  An  employ^,  who  has 
chosen  an  unsafe  method  of  work  when  there  is 
a  safe  way,  may  recover  for  resnlting  injuries 
unless  way  chosen  was  so  dangerous  that  an 
ordinary  prudent  man  would  not  have  chosen 
it.— Dittrich  V.  American  Mfg.  Co.,  190  S.  W. 
1006. 

4=>248  (Mo.App.)  In  an  action  against  a  rail- 
road for  injury  to  employd  struck  by  a  switdl 
engine,  based  upon  the  humanitarian  rule  alone, 
contributory  negligence  is  not  a  defense.— Dunn 
V.  Missouri  Pac.  Ry.  Co.,  190  S.  W.  966. 

rR)  Aetions. 

^=oZ50%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ■$=»  num- 
ber sections  846-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

^:=>258(3)  (Mo.App.)  Where  section  band  lost 
his  eye  when  struck  by  a  spike  being  driven  by 
section  foreman,  the  case  was  not  one  where  the 
doctrine  of  res  ipsa  loquitur  applied^  to  aid  the 
petition,  which  failed  to  plead  specific  acts  of 
negligence. — Bradshaw  v.  Lusk,  190  S.  W.  400. 
®=>258(11)  (Mo.App.)  In  railroad  section  band's 
action  for  loss  of  eye  when  struck  by  spike  be- 
ing driven  by  section,  foreman,  petition  held  not 
to  charge  negluence  sufficientiy  in  use  of  im- 
proper tool  by  foreman,  improper  use  of  tool,  or 
in  not  giving  plaintiff  time  to  move  to  safety. — 
Bradshaw  v.  Lusk,  190  S.  W.  400. 
<S=»258(19)  (Mo.App.)  Petition  in  servant's  ac- 
tion for  injury,  not  demurred  to,  held  to  allege 
defendant's  knowledge  or  opportunity  to  know 
of  presence  of  cement  on  boards  and  its  dan- 
gerous character  and  its  knowledge  of  serv- 
ants youth  and  inexperience. — Zimmerman  v. 
Pryor,  190  S.  W.  26. 

4=>264(10)  (Ky.)  Variance  between  canae  of  ac- 
tion set  out  in  petition  of  machine  foreman  of 
coal  mine,  suing  for  injuries,  and  that  attempt- 
ed to  be  proved,  held-  fatal  under  CSv.  Code 
Prac.  i  131.— Harris  v.  Lam  Coal  Co.,  190  S. 
W.  121. 

«=»284(11)  (Mo.)  Where  plaintiff's  evidence  did 
not  sustain  the  only  ground  of  negligence  alleg- 
ed in  his  petition  in  suddenly  starting  its  train, 
it  is  error  to  overrule  a  demurrer  to  the  evi- 
dence and  permit  recovery  on  negligence  in  giv- 
ing a  signal  to  increase  the  speed  of  the  train 
before  plaintiff  alighted  therefrom. — Wampler  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  190  S.  W.  908. 
(S=>265(5)  (Ky.)  While  the  doctrine  res  ipsa 
loquitur  applies  to  masters  and  servants,  it  does 
not  api)ly  with  the  same  weight  as  in  other 
cases,  since  the  master  need  not  furnish  abso- 
lutely safe  appliances  with  whidi  to  work. — 
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JBartnBff  T.  Ten  Broede  Xjn  Oo^  100  S.  W. 
677. 

9=»265(6)  (Mo.App.)  Id  a  servant's  action  tor 
iDJories,  waere  petition  charged  negligence  of 
defendant's  foreman  in  allowing  plaintUE'a  place 
of  work  to  become  unsafe  and  dangerous,  held, 
that  doetrins  of  rea  ipsa  loquitur  was  not  In- 
voked, and  does  not  apply.— Stobile  t.  McMahon. 
190  S.  W.  652. 

«=>265(11)  (Mo.App.)  In  servant's  action  for 
iajaif,  be  bad  the  burden  of  proving  the  facts 
as  to  master's  knowledge  of  dangerous  char- 
acter of  his  work,  and  of  his  youth  and  inex- 
perience alleged  as  a  cause  of  action. — ^Zim- 
merman V.  Pryor,  180  S.  W.  28. 
<S=>276(1)  (Mo.App.)  In  action  for  death  of 
servant  by  explosion  of  oxygen  acetylene  weld- 
ing apparatus,  evidence  oi  Insufficient  instmc- 
tion  of  decedent  and  improper  location  of  the 
gas  tanks,  etc.,  held  sufficient  to  establish  plain- 
tUTs  case.— Fairfield  v.  Bichler,  ISO  S.  W.  32. 
9=>276(2)  (Mo.)  In  action  against  railroad  for 
death  of  servant,  evidence  as  to  how  accident 
occurred  held  insufficient  to  sustain  verdict  for 
plaintiff.— drant  v.  Kansas  City  Southern  By. 
Co.,  190  S.  W.  686. 

4=»276(2)  (Mo.App.)  BMdence  in  minor  serv- 
ant's action  for  injury,  held  to  point  with  cer- 
tainty to  poisoning  of  his  eye  by  blowing  into 
it  of  cement  dust  arising  from  boards  from  the 
floor  of  a  car,  which  boards  be  was  directed  to 
take  away.— Zimmerman  v.  Pryor,  190  S.  W.  26. 
«S9276(2)  (Mo.App.)  Evidence  held  not  to  war- 
rant holding  as  a  matter  of  law  that  the  serv- 
ant's injuries  resulted  wholly  from  his  diseased 
condition,  and  not  from  his  accidental  fall  caus- 
ed by  defective  appliances. — Bootman  v.  Lusk, 
190  S.  W.  414. 

®=>276(3^  (Mo.App.)  In  a  railroad  servant's  a(y 
tion  for  injuries  caused  to  his  eye  by  a  sliver 
of  metal,  while  he  was  holding  a  rail  which 
was  being  cut  b^  a  metal  hammer  and  chisel, 
evidence  held  to  justify  a  finding  that  sliver  came 
from  rail.— Haire  v.  Schaff,  190  S.  W.  66k 
®=9276(6)  (Mo.)  In  action  by  railroad  employ^ 
catching  his  foot  under  guard  rail  not  maintain- 
ed as  required  by  Bev.  St  1909,  f  3163,  evidence 
held  sumcient  to  show  that  plaintiff  was  in- 
jured at  the  point  on  the  guard  rail  where 
blocking  is  required. — Bowman  v.  Wabash  R. 
Co.,  190  S.  W.  57». 

4=»276(8)  (Tez.Civ.App.)  In  an  action  for  in- 
juries to  a  roadmaster  who  ran  his  motorcar 
into  an  open  switch,  evidence  hold  sufficient  to 
show  that  the  open  switch  was  the  proximate 
cause  of  the  Injury. — Kansas  City,  M.  &  O.  By. 
Co.  of  Texas  v.  EMnke,  190  S.  W.  1143. 

9=9276(9)  (Tex.Civ.App.)  In  railroad  employe's 
action  for  injuries,  evidence  held  to  support  the 
jury's  findings  that  another  employ^  of  the  road 
was  guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  injury.— Atchison,  T.  &  S.  F. 
By.  Co.  V.  Smith,  100  S.  "W.  761. 
^s>278(3)  (Ky.)  When  the  servant  sues  for  in- 
inry  due  to  defective  appliances,  the  mere  break- 
ing of  the  tool  does  not  of  itself  make  a  prima 
facie  case,  but  the  master  must  have  known,  or 
have  been  able,  with  ordinary  care,  to  have 
known,  of  the  defect. — Hartung  v.  Ten  Broeck 
Tyre  Co..  190  S.  W.  677. 

^9278(5)  (Ky.)  Where  the  injured  servant  was 
in  diarge  of  the  machine,  and  had  used  it  but 
a  short  time  before  the  accident,  and  testified 
tliat  he  knew  when  he  started  to  use  it  that  it 
was  all  right,  and  there  was  no  defect  discov- 
erable by  ordinary  care,  the  master  was  not  li- 
able.—Hartung  V.  Ten  Broeck  Tyre  Co.,  190  S. 
W.  677. 

«=>278(18)  (Tex.Civ.App.)  In  an  action  for  in- 
iuries  to  a  roadmaster  who  ran  his  motorcar 
into  an  opeil  switch,  evidence  held  sufficient  to 
SttmKwt  the  jury's  finding  that  defendant  was 
negligent  in  leaving  the  switch  open. — Kansas 


CKty,  H.  &  O.  By.  Co.  of  Texas  v.  Finke,  IfiO 
S.  W.  1143. 

^9278(20)  (MoJLpp.)  A  comidaint  in  servant's 
action  for  injuries,  held  to  samdently  allege  in- 
expenence  ci  plaintiff.— McDonald  v.  Central 
IIBnois  Coist.  Ca.  190  8.  W.  633. 
«=»279(6)  (MaApp.)  In  action  under  federal 
Elnployers'  L4abilit7  Act  for  death  of  .section 
hand,  evidence  held  not  to  sustain  charge  of 
foreman's  negligence  in  not  knowing,  or  by  the 
exercise  of  Mxlinary  care  knowing,  that  a  f rdicht 
train  was  approaching,  in  time  to  have  avoid- 
ed a  collision  with  their  hand  car. — Smith  v. 
Pryor,  190  S.  W.  69. 

«==>285(1)  (Mo>Ap^.)  In  servant's  action  for  in- 
jury, master's  evidence  that  injury  resulted 
from  a  germ  infection,  merely  raised  an  issue 
of  fact  for  the  jury,  and  did  not  destroy  or 
impair  the  probative  effect  of  servant's  evidence. 
—Zimmerman  v.  Pryor,  190  S.  W.  26. 
€==>286(1)  (Mo.App.)  In  action  for  injuries  re- 
ceived while  repairing  a  cordage  machme,  quea- 
ti<»  of  defendant's  negligence  held  for  jury.— 
Dittricb  V.  American  Mfg.  Ca,  190  S.  W.  1006^ 
<Ss>286(4)  (Mo.App.)  In  action  under  federal 
Employers'  Liability  Act  for  injury  to  section 
man  from  defective  hammer  with  which  he  was 
ordered  to  \iae  old  spikes  to  fasten  rails  to  new 
ties,  evidence  held  to  make  defendant's  negli- 
gence a  question  for  jury.— DoweU  v.  Wabaah 
By.  Co.,  190  S.  W.  939. 

«&»286(26)  (Mo.App.)  In  minor  servant^s  ac- 
tion for  destruction  of  his  eye  from  cement  dust 
blown  into  it  from  boards  from  a  car,  heid  on 
tbe  evidence,  that  master's  actual  or  construc- 
tive knowledge  of  the  presence  and  character 
of  cement  on  the  boards,  and  of  special  danger 
to  servant  by  reason  <n  bis  inexperience,  was 
for  the  jory.- Zimmerman  r.  Pryor,  190  S.  W. 
26.  . 

<S=3286(30)  (Mo.)  In  an  action  for  injuries  to  a 
railroad  employ^,  an  instruction  that  plaintiff 
could  not  recover  on  the  ground  of  negligence 
in  suddenly  starting  the  train  with  an  unusual 
jerk  held  prwer. — Wampler  v.  Atchison,  T.  & 
S.  F.  By.  Co.,  190  S.  W.  908. 
€s>286(41)  (Mo.App.)  That  minor  servant  mis- 
represented his  age  to  obtain  employment  was 
only  a  circumstance  for  the  jury  in  determining 
whether  or  not  master  bad  exercised  reason- 
able care  in  not  warning  him  of  a  danger  which 
would  be  unknown  to  inexperienced  servant. — 
Zimmerman  v.  Pryor.  190  S.  W.  26. 
€s»287(4)  (Ark.)  In  an  action  for  peiaonal  in^ 
juries  to  a  section  foreman,  evidence  held  suffi- 
cient to  warrant  submitting  to  the  jury  the  is- 
sue of  negligence  of  the  subordinate  employ^. 
r-St  Louis,  I.  M,  &  S.  By.  Co.  v.  Cobb,  190 
S.  W.  107. 

<S=>287(4)  (Ky.)  Evidence  held  to  sustain  a  ver- 
dict against  a  mining  company  for  the  death  of 
a  minor  employ^,  where  another  employe  drove 
a  car  through  a  door  without  waiting  for  plain- 
tiff's intestate  to  open  it,  killing  plaintifTs  in- 
testate who  was  standing  in  front  thereof. — 
Carter  Coal  Co.  v.  Love,  iSO  S.  W.  481. 

9=s>287(6)  (Mo.App.)  Evidence  in  a  servant's 
action  for  injury  in  the  boarding  of  a  power  car 
used  by  a  section  crew  held  insufficient  to  go  to 
the  jury  on  the  issue  of  another  member  of  the 
crew  having  negligently  jumped  again.st  plain- 
tiff as  they  were  leaping  on  the  oar. — Holtzclaw 
V.  Chicago,  B.  &  O.  B.  Co..  190  S.  W.  91. 

«=9287(5)  (Tei.Civ.App.)  Whether  another  rail- 
road employe  palled  the  stake  that  released  tim- 
bers that  fell,  and  whether  the  timbers  fell  as 
a  result  of  the  act,  *eld  for  the  jury. — Atchison, 
T.  &  S.  F.  By.  Co.  v.  Smith,  190  S.  W.  761. 
€=3288(12)  (Tex.Civ.App.)  That  a  roadmaster 
ran  his  motorcar  into  an  open  switch,  the  posi- 
tion of  which  was  correctiy  indicated  by  the 
switch  target,  does  not  charge  him  with  assump- 
tion of  risk  of  an  obvious  danger  as  a  matter  of 
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tew.— Kansas  Oity,.  U.  &  O.  By.  Oa  of  Texas 

V.  Finke,  190  S.  W.  1148. 
Oes>289(1)  (McApp.)  In  action  for  injuries  re- 
ceived while  repairing  a  cordage  machine,  ques- 
tion of  contributory  negligence  heid  for  wry. — 
Dittrich  V.  American  Mfg.  Co.,  190  S.  W.  1006. 
4s»289(e)  <Mo.App.)  Where  a  oar  repairer  in 
removing  a  bolt  from  a  truck,  requiring  consid- 
erable force,  jerked  down  on  a  claw  bar,  be  was 
not  necessarily  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  but  the  question  was 
for  the  jury.— Bootman  v.  Lusk,  19U  S.  W.  414. 
«=a289(22)  (Mo.App.)  Whether  plaintiff  was 
negligent  in  failing  to  exercise  ordinary  care  to 
discover  presence  of  alcohol  in  a  can  placed  be- 
fore him  by  a  fellow  servant,  standing  in  rela- 
tion of  vice  principal,  to  be  soldered,  h«ld  for 
jury.— Markow  v.  Oross-O'ReiUy  Chandelier  Co.. 
180  S.  W.  624. 

€=>289(27)  (Mo.App.)  A  servant  engaged  in 
loading  timbers  held  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  loading 
them  in  certain  ways  so  as  to  increase  the  dan- 
ger,  of  which  he  did  not  know. — Allen  t.  Quei^ 
cus  Lumber  Co.,  190  iS.  W.  86. 
«s»289(87)  (Mo.App.)  Where  a  servant  engag- 
ed in  shoring  up  an  embankment  was  utterly  in- 
experienced and  the  danger  of  the  embankment's 
caving  in  did  not  appear  imminent,  his  obeying 
the  foreman's  order  to  do  sudt  work  did  not 
convict  him  of  negligence  as  a  matter  of  law. — 
McDonald  v.  Central  UUnoia  Const  Co.,  180  S. 
W.  633. 

4=9289(40)  (MoJLpp.)  In  an  action  against  a 
railroad  for  injury  to  its  carpenter  struck  by 
an  engine  near  a  switch  track,  evidence  hM 
sufficient  to  take  question  whether  defendant's 
servants  on  engine  saw  plaintiff  in  Imminent 
.  i)eril  in  time  to  have  stopped  or  to  have  warned 
liim  to  jury. — Dunn  v.  Missouri  Pac.  By.  Co., 
190  S.  W.  966. 

€=»291(4)  (Mo.App.)  In  a  servant's  action  for 
injuries,  an  instruction  containing  the  words 
"negligently  and  carelessly  allowed  hoisting  ma- 
chine and  bucket  to  be  operated  on  a  damp 
near  the  plaintiff"  held  not  erroneous  as  broad- 
ening allegations  of  petition  by  adding  words 
"and  bncket"  to  words  "hoisting  machine."— 
Stobile  V.  McMahon,  190  8.  W.  662. 
«s>29l(13)  (Mo.App.)  In  action  for  death  of 
employs  by  explosion  of  oxygen  acetylene  weld- 
ing apparatus,  instruction  for  plaintiff  submit- 
ting defendant's  negligence  in  failing  to  erect  a 
barrier  between  the  tanks  and  the  place  of 
work  was  erroneous  which  failed  to  submit  the 
.luestion  whether  such  negligence  caused  the 
death.— Fairfield  v.  Bichler,  190  S.  W.  32. 

9=>293(1)  (Mo.App.)  In  an  action  for  death  of 
employs  oy  explosion  of  oxygen  acetylene  weld- 
ing apparatas,  instructions  basing  plaintiff's 
recovery  upon  explosion  from  certain  causes, 
not  mentioning  defendant's  negligence,  were  er- 
ror; the  defendants  not  being  insurers  of  the 
safety  of  the  awaratos.— Fairfield  v.  Bichler, 
190  S.  W.  82. 

4=»293(1)  (Mo.App.)  In  absence  of  instruction 
defining  issues  and  acts  of  negligence  on  which 
jury  could  find  for  plaintiff,  instruction  that 
if  jury  found  issues  for  plaintiff  they  should 
assess  damages  for  compeasation  for  injuries 
caused  by  fiplke  striking  plaintiff,  held  errone- 
ous.—Bradshaw  V.  Lusk,  190  S.  W.  400. 

«=>293(1)  (Mo.App.)  An  instruction  tbat  plain- 
tiff could  not  recover  if  the  injury  was  the  re- 
sult of  an  accident  "and  not  the  negligence  of 
defendants"  was  not  error  as  indicating  plain- 
tiff could  recover  if  defendants  were  negligent  in 
any  way.— McDonald  v.  Central  Illinois  Const. 
Co..  190  S.  W.  633. 

<8=>293(1)  (Mo.App/>  Where,  in  action  to  re- 
cover for  plaintiff^s  injuries,  the  negligence 
claimed  wos  the  failure  of  defendant's  foreman 
to  warn  plaintiff  before  he  did,  it  was  erroneous 
not  to  submit  this  issue  to  the  jury.— Lafever  v. 
Pryor,  190  B.  W.  644. 


4B»2f4flS)  (Ark.)  In-  an  aetiim  against  an  em- 

.    .       for  neglige  -  -  -  

struotion  holding  the  master  to  the  exercise  of 


ployer  for  negligence  of  fellow  servant,  an  in- 


ordinary cue  to  protect  plaintiff  from  danger 
kM  proper.— Caddo  Biver  Lumber  Co.  t.  iiror- 
er.  190  S.  W.  660. 

«=>296(1)  (Ttex.Ciy.Apip.)  In  an  actl<»  under 
the  federal  Bmployers'  LtabtHty  Act,  held  not 
error  to  refuse  a  requested  charge  that  it  was 
plaintiff's  duty  to  exncise  ordinary  care  to 
avoid  the  accident. — Kansas  City,  M.  &  O.  By. 
of  Texas  v.  Flake,  190  B.  W.  1143. 
•a»296(8)  (Mo.App.)  In  a  servant's  action  for 
injnrlea  by  exploaon  of  a  can  containing  al- 
cohol, an  instruction  held  to  direct  a  verdict  for 
defendant  only  npon  finding  that  plaintifT  knew, 
or  by  ordinary  care  might  have  known,  that  can 
oontained  alcohol. — Ifarkow  v.  Oroas-O'Reilly 
ChandeUer  Co.,  190  S.  W.  624. 
«=>29«(10)  (Ky.)  In  action  by  miner  for  in- 
juries from  fall  of  slate,  defendant  was  entitled 
to  an  Instruction  that,  if  plaintiff  Called  to  at- 
tend to  the  safety  of  the  roof  as  authorized,  be 
oould  not  recover.— ConsolidatlMi  Coal  Co.  t. 
Spradlin,  190  S.  W.  1069. 
«=9296(11)  (Ky.)  In  action  by  miner  for  inju- 
ries from  fall  of  slate,  refusal  to  instruct  that, 
if  place  where  he  worked  was  so  imminently 
dangeroas  without  shooting  down  the  roof  that 
an  ordinarily  prudent  man  wonld  not  work 
there,  verdict  should  be  for  defendant,  was  er- 
ror.—Consolidation  Coal  Ca  r.  SpradUn,  190  S. 
W.  1060. 

®=>297(4)  (MoiApp.)  In  employe's  action  for 
personal  injury  alleging  as  the  sole  ground  of 
negligence  the  employer's  failure  to  guard  a 
mangling  machine  as  required  by  law,  the  ver- 
dict and  judgment  therein  for  the  employs  must 
be  held  to  have  been  responsive  to  that  issue. 
— Compton  Heights  Laundry  Co.  v.  General  Ac- 
cident, Fire  &  Life  Assur.  Corp.,  limited,  of 
Perth,  Scotland,  190  S.  W.  382. 

9=9298  (Mo.App.)^  In  employe's  action  for  per- 
sonal injury  alleging  as  toe  sole  ground  of  neg^ 
ligence  the  employer's  failnre  to  guard  a  man- 
gling machine  as  required  by  law,  the  verdict 
and  judgment  for  the  employs  must  be  Md  to 
have  been  responsive  to  that  issue. — Comuton 
Heights  Laundry  Co.  v.  General  Accident,  Fire 
&  Qfe  Assur.  Corp.,  limited,  of  Perth,  Sco^ 
land,  190  S.  W.  88^. 

vr.  UABixinxs  for  tutubxbb  to 

THIRD  PERSONS. 
(A)  Aots  or  Omlsalona  of  Scrraat. 

«=>302(1)  (Mo.App.)  In  action  for  injuries 
from  collision  with  defendant's  chauffeur,  that 
after  defendant's  departure  from  the  city  the 
chauffeur  consulted  an  expert  repairman  as  di- 
rected by  defendant  and  was  returning  to  look 
for  keys  he  thought  he  bad  lost  on  such  ei^ 
rand  held  to  show  chauffeur  was  within  scope  at 
defendant's  employment— Whimster  t.  Holmes, 
190  S.  W.  62. 

<S=»302(2)  CTex.Civ.App.)  The  owner  of  an  au- 
tomobile who  was  not  present  at  the  infliction 
of  an  injury  cannot  be  held  liable  unless  person 
in  charge  was  not  only  his  agent,  but  was  at 
time  engaged  in  his  business.— -Gordon  v.  Texas 
&  Pacific  Mercantile  &  Mfg.  Co^  190  S.  W. 
748. 

Commitment  of  antomobile  to  general  control 
of  employs  to  deliver  merchandise  httd  not  to 
authorize  conclusion  that  he  coold  nae  it  for 
other  purposes. — ^Id. 

(O)  Aetioaa. 

<S=>330(1)  (Tex.Civ.App.)  Although  proof  that 
automobile  causing  injury  is  being  driven  tff 
servant  raises  inference  that  driver  was  en- 
gaged in  master's  business,  burden  of  proof  as 
matter  of  law  remains  mpon  plaintiff  to  estab- 
lish material  allegations  upon  whidi  right  of 
recovery  rests. — Gordon  v.  Texas  A  Pacific  M^ 
eantile  &  Mfg.  Co.,  190  B.  W.  748. 
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«s>33O0)  <T«x.01v.App.)  In  an  action  for  duk- 
ngea  caused  by  defendant's  aatomobile  while 
driven  by  employ^,  evidence  that  servant  waa 
aotinx  outside  scope  of  his  employment  held  to 
juatuy  a  verdict  for  defendant— Gordon  v.  Tex- 
as &  Pacific  Mercantile  &  Mfg.  Co.,  190  S.  W. 
748. 

«=332(4)  (Tei.Civ.App.)  In  an  action  for  dam- 
ages  caused  by  an  automobile  operated  by  da- 
fendant'B  servant  requested  instruction,  making 
defendant  liable  for  accident  if  machine  was  de- 
fective, although  not  used  in  his  business,  held 
iroperiy  refused.— Gordon  v.  Texas  &  Pacific 
-erSntile  &  Mfg.  Co.,  190  S.  W.  74a 

VI.  WOBKMEK'S  COMPEHBATZON 

ACTS. 

(A.)  H«4ar«  and  Q/wnnm^m  ot  Maator'a  Lla- 
liility. 

«=33SI  (Tex.CSv.App.)  Employers'  UabtHty 
Act.  pt.  4,  i  2,  held  to  bring  within  act  not  only 
every  employer  who  has  become  a  snbscriber 
to  tne  Insarance  Association,  bnt  also  evei7 
employer  who  has  procured  insurance,  in  some 
other  insurance  company,  so  that,  despite  part 
8.  il'S,  ^11,  operation  of  act  is  not  dependent 
upon  whether  employer  elects  to  sobscribe  to  aa- 
aociation.— Marshall  Mill  Sc  Mevator  Co.  y. 
Scharnberg.  190  S.  W.  229. 

MASTER  IN  CHANCERY. 

See  Account,  «s>20. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=>105,  217. 

MECHANICS'  LIENS. 
I.  nATtneuB,  OBomrBS,  aits  aim. 

JEOT-XIATTZiB  IIT  OEITEItAX.. 

«s>20  (Tex-CirJlpp.)  Under  Const,  art.  16,  ( 
37,  providing  fox  mechanics'  liens,  and  the 
mecbanic'a  lien  statutes,  in  view  of  Bev. 
St.  1911,  Final  Title,  I  3.  held,  that  hold- 
er of  a  99-year  lease  had  right  to  anbject  prop- 
erty to  mechanic's  lien,  and  its  estate  was  sub- 
ject to  such  lien. — Ogbum  Gravel  Co.  v.  Wat- 
son Co.,  190  S.  W.  205. 

n.   RIGHT  TO  UEN. 

(B)  Snbeontraetora'    and     Vontraotors* 
'Workmen  and  Materialmen. 

«=>l  15(4)  (Tez.Civ.App.)  When  materialman 
furnishes  material  used  in  coastmotioii  of  build- 
ing, and  gives  notice  to  owner  before  payment 
of  contract  price,  failure  to  pive  notice  of  each 
item  held  immaterial  to  fix  Iten.— Ogbum  Grav- 
el Co.  V.  Watson  Co.,  190  S.  W.  206. 

ni.   PKOOEZTDINGS  TO  FERrEOT. 

$=3l32(3)  (Mo.App.)  For  lien  purposes,  date 
material  is  put  into  building  determines  accrual 
of  indebtedness  therefor,  as  against  building, 
and,  if  there  was  no  lien  for  material  not  be- 
coming permanent  part  of  finished  building,  date 
the  material  torn  down  went  back  permanently 
into  building  determined  date  of  accrual  of  in- 
debtednesa.- Benning  v.  Farmers'  Bank  of 
Odessa,  190  S.  W.  983. 

Vn.  ENFORCEMENT. 

«s»263(l)  (Mo.App.)  Under  Act  April  8.  1911 
(Laws  1911,  p.  314),  held  that,  in  materlalmnn's 
proceeding  to  enforce  liens  against  contractor 
and  subcontractor,  there  was  no  misjoinder  of 
parties. — Benning  y.  Farmers'  Bank  of  Odessa, 
190  S.  W.  983. 

4s»28i(l)  (Mo.App.)  Evidence,  in  action  to  en- 
force liens  for  material  faroished  contractor 
and  subcontractor  in  constmction  or  reconstruc- 
tion of  bnilding,  held  sufficient  to  sustain  find- 
ing that  material  was  used  in  construction  of 


building^— Benning' T.  Fanaen'  Bank  of  Odessa, 
190  S.  W.  983. 

MEMORANDA. 

See  Frauds,  Statute  of,  <Ss3l03,  110;   Witness- 
es, €=>255. 

MINES  AND  MINERALS. 

See  Life  Estates,  «s»12 ;   Master  and  Servant, 
«=s>103,  187,  189,  217,  286. 

n.  TXTX.E,  OONVETANCE8,  AND 
OONTBAOTS. 
(A)  Rlxkta  and  Remediea  ot  Owners. 

«=»49  (Ky.)  Under  Ky.  St.  §  2366a,  vendor  in 
possession  of  surface  when  he  sold  minerals, 
who  thereafter  remained  in  possession  for  stat- 
utory period,  gave  purchaser  a  valid  title,  but 
if,  before  statutory  period  expired,  vendor  aban- 
doned possession  or  was  evicted  by  paramount 
title,  the  purchaser's  title  failed.— Tennis  Coal 
Co.  V.  Sackett,  190  S.  W.  130. 

Under  Ky.  St.  §  2366a,  relating  to  continuity 
of  mineral  rights,  judgment  against  claimants 
of  surface  in  suit  to  quiet  title  in  federal  Dis- 
trict Court  broke  continuity  of  their  possession, 
and  was  conclusive  as  against  purchaser  from 
them.— Id. 

(O)  Leases,  Lloeases,  and  Contraota. 

«s>78(l)  (Tex.Oiv.App.)  An  oil  and  gas  lease 
of  19  quarter  sections  held  separate  leases  of 
each  quarter  section,  requiring  the  sinking  of  a 
well  on  each  to  avoid  forfeiture.— Prooucers' 
Oa  Co.  V.  Snyder,  190  S.  W.  614, 

MINORS. 

See  Infanta. 

MISLEADING  INSTRUCTIONS. 

See  Criminal   liaw,  «s»80g. 

MISREPRESENTATION. 

See  False  Pretenses ;  Fraud. 

MISTAKE. 

See  Indictment  and  Information,  «s»79. 

MITIGATION. 

See  Libel  and  Slander,  «964,  111. 

MODIFICATION. 

See  Appeal  and  Error,  «=s>1149,  1152 ;  Frauds, 
Statute  of,  «=>131 ;    Trusts,  e=>58. 

MORTALITY  TABLES. 

See  Dower,  «sa84. 

MORTGAGES. 

See  CJhattel  Mortgages;    Corporations,  e=i»477. 

IV.  BIOHTB  AND   UABtLTTIES   OF 
PARTIES. 

4s>2l7  (Mo.App.)  As  against  strangers,  mort- 
gagor of  realty  remains  owner,  and  they  can- 
not plead  mortgage  in  defense  to  actions  for 
trespass  or  injuries  to  property. — King  v.  SUgo 
Furnace  Co.,  190  S.  W.  368. 

X.  FOREOIiOSURE  BT  ACTION. 
(I)  Jndannent    or    Decree    and    Bxeentlon. 

iS=»497(l)  (Tex.Civ.App.)  Judgment  in  foreclo- 
sure suit  in  which  mort^gora  and  junior  mort- 
gagees were  joined,  distributing  proceeds  of 
sale,  held  res  judicata  of  the  correctness  of 
such  distribution.— Freeman  v.  Klaemer,  190  S. 
W.  543. 
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MOTIONS. 

See  Appeal  and  Error,  iS=>236,  237,  8«1:  Crim- 
inal Law,  <8=5e96;  New  Trial,  «=s>159,  163; 
Pleading,  i&=>350. 

MOTIVE. 

See  Criminal  Iaw,  ®=9673 ;   Homicide,  «=3l56. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  <3=>1064;  Commerce, 
©=».10 ;  Counties;  District  and  Prosecuting 
Attorneys,  ®=>5  ;  Eminent  Domain,  <g=32,  75  ; 
Estoppel,  ®=>e2;  Evidence,  €=>158;  Intox- 
icating Liquors,  ®=»10,  12 ;  Pleading,  «=> 
403;  Telegraphs  and  Telephones,  «=9lO; 
Trial,  «=>253. 

I.   CREATION,    ALTERATION.    EXIST- 
ENCE. AND  DI8SOL1TTION. 

(B)  Territorial    Extent    and    Snbdl-vlBlonB, 

Annexation,  Consolidation,  and 

Division. 

€=933(2)  ^y.)  Where  no  advertisement  was 
made  of  the  enactment  of  an  ordinance  striJc- 
ing  territory  from  city  limits,  as  required  by 
Ky,  St  I  3664,  the  ordinance  is  of  no  effect- 
City  of  Highland  Park  v.  Keker,  190  S.  W.  706. 

Under  Ky.  St  S  3664,  before  territory  can  be 
stricken  from  the  limits  of  a  city,  there  must  be 
an  ordinance  defining  territory  to  be  stricken, 
published  as  required  by  statute,  and,  after  prop- 
er publication  no  remonstrance  filed,  the  city 
council  may,  by  a  second  ordinance,  strike  terri- 
tory described  in  first  ordinance.— Id. 

Where  city  attempted  to  strike  certain  territo- 
ry from  its  limits  by  ordinances  in  1906  and 
1913,  not  complying  with  Ky.  St  i  3664,  there 
had  been  no  such  acquiescence  and  recognition 
in  1916  by^  city  and  Its  inhabitants  in  boundaries 
as  determined  by  such  ordinances  as  would  ex- 
clude territory  •  sought  to  be  stricken. — Id. 

(C)  Ameadmont,  Repeal   or   Forfeiture  ol 
Cliarter,  and  Dlasolntlon. 

«=s>48(l)  (Tex.Cr.App.)  Under  Const  art  11,  g 
5,  the  power  of  the  city  to  adopt  a  charter  is 
not  dependent  on  grant  from  the  Legislature,  but 
is  to  be  governed  only  by  the  limitations  fdund 
in  the  acts  of  the  Legislature.— L,e  Gois  v.  State, 
190  S.  W.  724. 

H.  OOVERNMENTAI.  FO\(rERS  AND 
FUNCTIONS  IN  OENERAI.. 

4:»57  (Mo.)  Charter  powers  of  municipality 
have  origin  in  police  powers  of  state. — State  ex 
rel.  Barker  v.  Merchants'  Exch.  of  St  Lonis, 
190  S.  W,  903. 

<S=>58  (Tex.CrApp.)  Under  Const  art  11,  S  8, 
the  power  of  the  city  to  pass  an  ordinance  is 
not  dependent  on  grant  from  the  Legislature,  but 
is  to  be  governed  only  by  the  limitations  found 
in  the  acts  of  the  Legislature. — Le  Gois  v.  State, 
190  S.  W.  724. 

TV.   FB00EEDINO8    OF    OOUNCIIi   OB 
OTHER  GOVERNING  BODY. 

(A)   HeetlnKB,  Rnlea,   and  ProceedlnK*    in 
General. 

«s>IOO  (Ky.)  Where  a  city  council  failed  to 
keep  a  record  of  its  proceedings,  showing  com- 
pliance with  Ky.  St  g  3G64,  in  striking  certain 
territory  from  city  limits,  the  existence  of  valid 
ordinances,  striking  such  territory,  was  not 
shown.— City  of  Highland  Park  v.  Beker,  190  S. 
W.  706. 

(B)  Ordinances  and  B7-I<aT7a  In  General. 

^=>I05  (Ky.)  Since  no  municipality  has  any 
authority  except  expressly  or  impliedly  given  by 
charter,  the  power  to  enact  ordinances  must  be 
exercised  in  the  manner  pointed  out  in  Ky.  St 
iS  363G,  3638  as  to  notice,  baUotiiw,  ete.,  and 


it  not  so  exeicised'the  pn'n)orted  ordinance  is 
▼^d.— Bates  v.  City  of  Monticello,  180  S.  W. 

»=»I22(2)  (Ky.)  If  city  ordinances  appear  to  be 
regular,  the  burden  is  on  one  denying  their  va- 
lidity to  show  the  irregularity  of  their  enact- 
ment.—Bates  V.  City  of  MonticeUo,  100  S.  W. 
1074. 

®=>I22(3)  (Ky.)  Under  Ky.  St  «  3636,  8638, 

since  the  record  of  the  council  is  evidence  of 
no  facts  except  those  required  to  be  shown  by 
such  sections,  vitiating  facts  showing  the  In- 
vaudity  of  an  ordinance  can  be  shown  by  evi- 
dence aliunde  the  record.— Bates  v.  City  of 
Moatioello,  100  &  W.  1074, 

v.  officers.  agents,  and  em- 
k-otAs. 

(A)  Mnnlolpal  Offioera  in  General. 
*=9l47  (Ark.)  Officers  dected  n  oflScers  of  dty 
of  first  class,  under  special  act  raising  city  to 
that  class  and  before  such  acts  were  declared 
unconsbtutional,  held  at  least  de  facto  officers, 
80  that  their  notice  calling  in  city's  warrants  as 
authorized  by  Kirby's  Dig.  §  5508,  were  vaUd 
as  to  holders  thereof.— Eureka  Fire  Hose  Co.  v. 
Furry,  190  S.  W.  427. 

<8=>I62(5)  (Ky.)  Where  commissioner  of  titr  a«5- 
cepted  office  of  city  engineer,  and  another  was 
elected  hjs  successor  as  commissioner,  and  qnal- 
ified,  city  engineer  was  not  entitled  to  draw  aal- 

*'^^'?n^o™Jf?'*!S?jr-~^^'"™P«  ▼•  City  of  N«p- 
port,  190  S.  W.  678. 

(B)   Hnitlelpal    Departmenta    and    OIBoera 
Thereof. 

<S=»I8I  (Mo.)  Rev.  St  1909,  g  8770,  wh«i  am- 
trasted  with  section  8773,  does  not  require  the 
Governor  to  give  a  police  commissioner  of  a  «nty 
or  toe  first  class  notice  of  charges  and  an  oppor- 
tunity to  be  heard  before  removing  hiin.--State 
on  Inf.  of  Barker  v.  Crandall,  190  S.  W.  889 
Same  v.  McDonald,  Id.  804. 

Hev.  St  1900,  g  8770,  does  not  give  a  police 
commissioner  a  fixed  tenure,  but  only  prescribes 
the  maximum  term  conditioned  aa  the  nonexer- 
ctee.by  the  Governor  of  his  power  to  remove  for 
omcial  misconduct — Id. 

IX.   PUBLIC  IBIPROVEICENTS. 

(B)   Prellminarr     Proceedlnaca     and     Ordl- 

ntanoea  or  Reaolntloaa. 

«=302(3)  (Ky.)  Under  Ky.  St  g  3706,  board  of 
trustees  of  city  of  sixth  class,  where  work  was 
not  ordered  on  petition,  or  upon  ten-year  bond 
plan,  had  no  authority  to  order  cost  of  con- 
structing sidewalk  against  abutting  owners,  ex- 
cept when  ordered  at  regular  meeting  at  which 
at  least  four  members  voted  therefor.— Town  at 
Walton  V.  Diers,  190  S.  .W.  1009. 
«=>32l(l)  (Ky.)  The  power  to  open  and  improve 
streets,  etc.,  is  discretionary  with  the  proper  mu- 
nicipal authorities,  if  the  governing  law  has 
been  observed,  and  is  not  subject  to  judicial  re- 
view except  where  the  municipal  authorities  have 
acted  fraudulently.— Mans  v.  City  of  Newport, 
190  S.  Mf.  670. 

<8P»323(1)  (Ky.)  That  contract  awarded  provid- 
ed_  for  a  wood  block  pavement  when  a  vrtrified 
brick  pavement  would  be  cheaper  was  imma- 
terial, where  council  acted  in  good  faith  in 
changing  the  material,  and  would  not  subject 
clto  to  an  injunction.— Mara  t.  City  of  Newport, 
100  S.  W.  670. 

«=»323(3)  (Ky.)  Under  Ky.  St  g  8006.  relat- 
ing to  cost  of  paving  and  street  improvement, 
petition  in  action  for  injunction  in  respect  to 
duty  of  street  railway  he<d  not  to  show  any  ir- 
regularity or  illegality  in  the  contract  so  as  to 
i^^l?  injunction.— Mara  v.  City  of  Newport. 
190  b.  W.  670. 

Petition  in  action  to  enjoin  constmctioa  of 
street  held  not  to  allege  that  improvement  would 
impose  a  liability  on  city  under  -Const,  gf  16T 
158,  which  it  bad  no  fuads  to  meet— Id.  ' 
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(O)  Ooatraeta. 

9=3330(3)  (Mo.  App.)  Where  contract  for 
atreet  paving  in  city  provided  brick  must  be 
maanfactared  in  Btate,  and  brick  so  manufac- 
tured could  be  purchased  for  less  price  than 
brick  manufactured  outside,  contract  was  not 
void  as  stifling  competition  and  cutting  off  right 
of  selection  of  equally  good  brick  from  other 
states.— Pascbe  v.  iSouth  St  Joseph  Town-Site 
Co.,  180  S.  Vr.  30. 

(D)   Oamaves. 

«=»404(S)  (Mo.App.)  Where  cause  of  action 
pleaded  against  city  wag  for  damages  to  plain- 
tiff by  changing  grade  of  sidewalk,  ordinances, 
not  purporting  to  change  grade,  but  providing 
for  establishment  of  grade,  were  improper]^  ad- 
mitted.—Berglar  V.  University  City,  190  S.  W. 
620. 

In  action  against  city  for  damages  from  chang- 
ing grade  of  sidewalk,  ordinances  relative  to  the 
work,  which  were  not  in  terms  pleaded,  were  ad- 
misslDle  to  show  that  it  bad  been  done  by  au- 
thority of  city.— Id. 

(■I)  AaseaamcBts  fnr  Beneats,  and  Bpeolal 
Taxea. 

®s»455  (Tex.Clv.App.)  An  assessment  of  prop- 
erty for  a  street  improvement  can  in  no  ease 
be  made  without  proper  notice  of  the  contemplat- 
ed atoessment  to  the  owner  and  an  opportunity 
given  him  to  resist  it  for  any  legal  cause. — Gal- 
lahar  v.  Whitley,  190  S.  W.  767. 
9=>524  QTex.Giv.App.)  Under  charter  of  city  of 
Mineral  Wells  adopted  Xugust  19,  1913,  in  ac- 
cordance with  Acta  33d  Leg.  c.  147,  {  8,  and 
in  absence  of  any-  power  given  to  city  to  impose 
any  penalty  for  failure  to  promptly  pay  special 
assessment,  no  attorney's  fee  could  be  added  to 
amount  of  certificate  for  special  assessment,  with 
interest— Gallahar  v.  Whitley,  190  S.  W.  757. 
Acts  sad  Leg.  c  147,  |  6,  and  Rev.  St.  1911, 
art.  1011,  did  not  apply  to  an  improvement  as- 
sessment made  by  city  under  its  charter  pur- 
suant to  Acts  38d  r«g.  c  147,  and  hence  did  not 
authorise  city  to  Impose  attorney's  fees. — Id. 

(F)  BBforecmeat  of  Assessaieata  and  Spe- 
olal  Taxes. 

®=>530  (Tex.CiV.App.)  That  suit  upon  an  im- 
provement certificate  was  brought  within  the 
ten  days  in  which,  under  charter,  defendant 
might  have  instituted  suit  to  set  assessment 
aside,  was  immaterial,  where  it  did  not  appear 
bow  the  suit  prevented  such  suit  by  defendant, 
or  that  defendant  could  have  successfully  main- 
tained such  suit— Gallahar  v.  Whitley,  190  S. 
W.  757. 

X  FOUCE  POWER  AND  XBQVUim 
TIONS. 

.  (A)   Deleacatlon,    Bxtent,    and    Bzerelae    of 
Power. 

^9592(1)  (MoiApp.)  A  city  ordinance,  stating 
what  shall  be  presumptive^  not  careful  speed 
of  automobiles,  held  not  an  unlawful  attempt  to 
prescribe  presumptions  of  evidence. — Xoung  v. 
Dunlap,  190  S.  W.  1041. 

(B)  Vlolattona'  and  Bntoreement  of  Remi- 
lationa. 

«=>644  (Mo.App.)  Rev.  St  1909,  U  5377-5370, 
providing  that  the  state  and  county  shall  pay 
costs  -upon  conviction  in  certain  cases,  does  not 
warrant  taxing  costs  against  a  city  which  un- 
suocessfolly  prosecuted  an  alleged  ordinance  vi- 
olation.—City  of  Greenfield  v.  Farmer,  190  S. 
W  406. 

Rev.  St  1009,  I  6380,  providing  that  persons 
instltnting  prosecutions  to  recover  fines,  etc., 
shall  pay  the  costs  if  defendant  is  acquitted, 
etc.,  refers  only  to  personal  offenses,  and  is 
inapplicable  to  a  «proBecution  by  a  city  for 
anlinance  violation.— Id. 


Rev.  St  1909,  i  9844,  allowing  taxation  of 
costs  in  malicious  criminal  prosecutions,  does 
not  authorize  defendant  taxing  coats  against  a 
city  unsuccessfully  prosecuting  an  alleged  ordi- 
nance violation,  where  the  prosecntion  was  not 
malicious. — Id. 

A  fourth  class  city  is  not  liable  for  costs  up- 
on an  unsuccessful  prosecntion  of  an  alleged 
ordinance  violation.— Id. 

XX.   USE  AND  REOUIiATION  OF  PtTB. 

no  PI.ACES,  PROPERTY, 

AND   \70RKS. 

(A)  Btreeta  and  Other  Pnblle  Wars. 

<8=»705<1)  (MaApp.)  By  Acta  1911,  p.  330, 
persons  operating  automobiles  on  highways  rest 
imder  hignest  degree  of  care  that  a  very  careful 
person  would  use  under  like  or  similar  circum- 
stances to  prevent  injury  or  death  to  persons 
using  such  highways. — Mitchell  v.  Brown,  190 

*=»765(2)  (Mo.App.)  Laws  1911.  pp.  326,  327, 
requires  automobile  driver,  traveling  busy  street 
of  large  city,  when  about  to  cross  another  much- 
used  street,  to  slow  down  so  as  to  have  his  car 
under  control,  and  be  able  to  stop,  if  neces- 
sary, in  meeting  another  car  at  crossing.— Mit- 
chell V.  Brown,  190  S.  W.  354. 
€=3705(4)  (Mo.App.)  A  proviso  to  a  city  ordi- 
nance regulating  speed  of  automobiles  held  to 
make  an  excessive  speed  only  presumptive  evi- 
dence of  negligence,  and  not  absolute  negligence. 
—Young  V,  Dunlap,  190  S.  W.  1041. 
€=9706(5)  (Mo.App.)  In  action  by  automobile 
passenger  for  injuries  received  in  collision,  evi- 
dence held  to  warrant  finding  that  driver  of 
car  with  which  one  in  which  plaintiff  rode 
collided  was  negligent — Mitchell  v.  Brown,  190 
S.  W.  364. 

In  action  for  injuries  in  automobile  collision, 
evidence  held  insufficient  to  warrant  finding 
that  collision  was  accident  for  which  driver  ot 
neither  car  was  to  blame. — Id. 
€=>706(6)  (Mo.App.)  In  action  for  personal  in- 
juries by  automobile  passenger  against  owners 
of  car  In  which  she  rode  #uid  another  with 
which  it  collided,  case  against  each  defendant 
held  for  jury  under  evidence  as  to  their  negli- 
genee.— Mitchell  v.  Brown,  190  S.  W.  364. 
®=>706(8)  (Mo.App.)  In  action  for  injuries  in 
automobile  collision,  instruction  held  not  erro- 
neous as  misleading  jur:r  into  applying  higher 
degree  of  care  than  required  of  persons  operat- 
ing automobiles  onpublic  highways.— lilitcbell 
v.  Brown,  190  S.  WT  854. 
€=9706(8)  (Mo.App.)  In  an  action  for  injuries 
resnlting  from  an  automobile  collision  at  a 
street  intersection,  an  instruction  held  erroneous 
as  ignoring  the  allegations  of  the  petition.— 
Young  ▼.  Dunlap,  190  S.  W.  1041. 

XII.  TORTS. 

(O)   Defects     or     Obatrnctlona     In     Streeta 
and  Other  Pnbllc  IVara. 

<S=>764(1)  (Mo.App.)  The  grading  by  a  city  of 
a  dedicated  and  publicly  used  street  constitutes 
an  assumption  of  control  and  invitation  to  use 
it  OS  a  street,  which  it  is  bound  to  keep  reason- 
ably safe  for  travel.— Chance  v.  City  of  St.  Jo- 
seph, 190  S.  W.  24. 

€=»77l  (Mo.App.)  If  ice  on  sidewalks  is  excep- 
tional and  becomes  hazardous  for  other  causes 
than  its  natural  formation,  so  as  to  endanger 
pedestrians,  a  city  is  liable  for  injuries  caused 
thereby.— Krucker  v.  City  of  St  Joseph,  190  S. 
W.  644. 

€=>796  (Mo.App.)  It  is  a  city's  duty  to  main- 
tain a  barrier  across  a  street,  where  it  ends 
abruptly  at  a  precipitous  bank. — Chance  v.  City 
of  St.  Joseph,  100  S.  W.  24. 
€=»804  (Mo.App.)  A  traveler,  injured  through 
a  defect  in  a  street,  will  not  be  held  guilty  of 
contributory   negligence   as   matter   of  law,   be- 
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cause  drunk ;  but  his  conduct  ia  to  be  judged  by 
the  rule  of  care  exacted  of  an  ordinarily  careful 
and  prudent  sober  person  in  his  situation. — 
Chance  t.  City  of  St  Joseph,  190  S.  W.  24. 
9s»805(7)  (Mo.App.)  As  regards  contributory 
negligence  of  a  traveler,  injured  where  a  street 
ended  at  a  precipice,  held,  in  view  of  conditions 
of  lights,  that  presence  of  a  bouse  in  the  street 
was  not  an  indubitable  warning  of  the  street 
ending  there.— Chance  v.  City  of  St  Joseph,  190 
S.  W.  24. 

^=»806(2)  (Mo.),  A  pedestrian,  in  walking  over 
sidewalk  in  which  the  boards  were  laid  trans- 
versely,  could  preeume  that  the  walk  was  rea- 
sonably safe  for  ordinary  travel.— McNiell  v. 
City  of  Cape  Girardeau,  190  S.  W.  327. 
C=>807(1)  (Mo.App.)  Contributory  negligence  of 
a  traveler,  injured  through  a  defect  iu  a  street 
cannot  be  predicated  uu  the  fact  that  by  going 
onto  such  street  he  bad  deviated  from  his  direct 
route.— Chance  v.  City  of  St.  Joseph,  190  S.  W. 
24. 

4=»807(1)  (Mo.App.)  A  pedestrian  need  not 
abandon  his  customary  route  in  a  public  street 
because  of  a  defect,  and  is  not  guilty  of  con- 
tributory negligence  in  failing  to  do  so,  unless 
defect  is  so  patently  dangerous  that  no  ordina- 
rily prudent  person  would  attempt  to  pass  over 
it— Stephens  v.  City  of  Kldorado  Springs,  190 
S.  W.  1004. 

$s»8l2(7)  (MoJlpp.)  A  notice  to  defendant  city, 
under  Rev.  St.  1909,  §  8863,  that  plaintiff  was 
injured  by  slipping  on  ice  on  sidewalk  of  a  street 
between  two  other  streets  covering  a  distance  of 
420  feet  held  Insufficient— Krucker  v.  City  of  St. 
Joseph,  190  S.  W.  644. 

^=3816(1)  (Mo.App.)  Petition  in  action  against 
city  held  to  declare  upon  defective  condition  of 
both  stairway  and  banister,  and  to  charge  that 
defective  condition  of  step  which  was  obvious 
and  had  existed  for  sufficient  time  to  charge  city, 
with  notice  thereof,  caused  plaintiff  to  take  hold 
of  banister  which  bad  a  latent  defect  and  gave 
way,  causing  her  to  fall. — Kingery  v.  City  of 
Jefferson,  190  S.  W.  976. 

4=»8I9(4)  (Mo.App.)  In  action  against  dty  for 
personal  injury,  evidence  held  to  show  that  step 
in  stairway  in  street  the  defect  in  which  was 
obvious  and  bad  existed  for  sufficient  time  to 
charge  the  city  with  notice,  and  the  banister 
which  possessed  a  latent  defect  only,  both  con- 
tributed to  cause  plaintiff's  injury.— Kingery  t. 
City  of  Jefferson,  100  S.  W.  976. 
^=3819(6)  (Mo.)  Evidence  held  to  warrant  in- 
ference that  the  city  knew  of  the  defective  con- 
dition of  the  sidewalk  by  which  plaintiff  was 
injured.— McNiell  v.  City  of  Cape  Girardeau, 
190  S.  W.  327. 

^=>8I9(6)  (Mo.App.)  In  action  against  dty  for 
personal  injury  from  defective  step  and  banister 
m  stairway  in  street,  evidence  held  to  warrant 
finding  that  defective  banister,  if  sole  cause  of 
fall,  had  existed  for  such  time  as  to  enable  dty 
in  exercise  of  reasonable  care  to  know  of  it  and 
to  prevent  accident  by  repairing  It — Kiiigery 
V.  dty  of  Jefferson,  190  S.  W.  976. 
4='82l(20)  (Mo.Ai)p.)  In  action  against  a  city 
for  personal  injury  from  a  defective  step  and 
banister  on  a  stairway,  evidence  held  not  to 
show  that  plaintiff  was  guilty  <^  contributory 
ncKligence  as  matter  of  law.— Kingery  v.  City 
of  Jefferson,  190  S.  W.  976. 

Zm.   FI8CAX.  MANAGEBCENT,  PITB- 

UO  DEBT,  8E01TRITIE8.  AND 

TAXATION. 

(A)   Power  to  Incar  Indebtedness  and  Elz> 

pendttnrea. 

iS=9865(2)  (Tex.Civ.App.)  If  landowner's  peti- 
tion against  dty  i>resented  only  action  on  its 
contract  to  pay  him  more  per  acre  for  land 
purchased  for  reservoir,  if  another  owner  se- 
cured certain  price  or  over  in  condemnation 
proceedings,  sum  sued  for  was  "debt''  within 
Const  art  11,  §ji  5,  7.— City  of  Ft  Worth  v. 
Reynolds,  190  S.  W.  601. 


(B)  Adminlstratlom  Im  General,  A»»ro»ri< 

stions,  Warrants,  and  Paraieat. 

«=>903  (Ark.)  Where  acts  of  de  facto  officen 
acting  as  officers  of  dty  of  first  class,  in  calling 
in  city's  warrants,  were  valid  as  to  holder  of 
such  warrants,  action  on  warrants  after  time 
allowed  by  notice  was  barred. — Eureka  Fin 
Hose  Co,  T.  Furry.  190  S.  W.  427. 

(C)  Boads  aad  Other  Seevrltlea,  and  Siak- 

inc  Fanda. 

«ss>9l8(3)    (rex.CiT,App.)    Under  Yemon'i 

Sayles'  Ann.  Civ.  St  1914.  arts.  606,  616,  and 
884,  the  notice  for  an  elecidon  on  a  municipal 
bond  question  need  not  sp^ify  the  rate  of  the 
tax  to  be  levied,  but  that  is  left  to  the  dty  coun- 
cil or  town  board.- Hunter  v.  Kice,  190  S.  W. 
840. 

(D)  Taxes    aad    Other   Reveaae,   aad   Aw 

pIleatlOB  Thereof. 

«=>974a)  (Mo.)  Under  Bev.  St  1909,  (f  11403, 

11408,  11412,  11414,  St  Louis  Board  of  Equali- 
zation held  without  authority  to  change  value 
and  amount  of  corporate  company's  bank  stock 
in  dty  of  St  Louu  certified  tq  them  by  state 
board  of  eauali2ation. — Mercantile  'Trust  Co.  v. 
Schramm,  100  S.  W.  886;  International  Bank 
T.  Same,  Id.  889;  Merchants'  Ladede  Nat. 
Bank  v.  Same,  Id. 

XT.  AOTION8. 

<&=>I038  (Tex.Civ.App.)  Where  dty  purchased 
land  for  reservoir,  tailed  to  pay  part  of  price, 
and  vendor  sought  to  foreclose  implied  lien  on 
part  of  land  not  used  for  reservoir,  foreclosure 
was  not  in  conflict  with  Const  art  11,  {  9. 
prohibiting  forced  sale  of  dty'g  property  owned 
tor  public  purposes. — CSty  of  Ft  Worth  t,  Hey- 
nolds,  190  S.  W.  501. 

MURDER. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  €=>723-S26. 

MUTUALITY. 

See  Spedfic  Performance,  ®=»S2. 

NAMES. 

See  Corporations,  9s>49;    Taxation,  ^s»760. 

8=>I6(2)  (Tex.Cr.App.)  In  an  indictment  for 
larceny,  the  name  "McKeg"  is  idem  sonaus  with 
"McCaig,"  which  was  the  true  name  of  the  vic- 
tim of  the  larceny,  so  that  the  indictment  was 
suffident— liunsford  y.  State,  190  S.  W.  157. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Ourses. 

NECESSARIES. 

See  Husband  and  Wife,  «=98S. 


See  Sunday. 


NECESSITY. 
NEGLIGENCE. 


See  Bailment,  «=9ll;  Carriers,  «=»121-S82; 
Highways,  4=»191;  Master  and  Servant,  €=> 
88-361;  Munldpal  C!orporations,  ®=»705- 
821;  Principal  and  Agent  «=»169;  Rail- 
roads, <&=>113-4S2. 

I.  ACTS  OR  OBHSSIONS  OON8TmjT> 

INO  mBOUOENOE. 

(A)  Personal   Condno^  In  General. 

®=92  (Mo.App.)  Plaintiff  to  recover  for  injury 
on  the  ground  of  negligence  most  show  a  rela- 
tionship to  defendants  involving  duty  by  them 
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to  h»tj  aad  dn^  bjr  tb^m  to  others  ia  not  enough. 
— E:tchison  v.  Lusk,  180  S.  W.  345. 

n.  Proximate  caitbx!  of  iHjmtT. 

^=350(1)  (Mo.App.)  There  is  no  right  to  even 
nominal  damages  in  an  action  founded  on  neg- 
ligence, unless  such  negligence  was  the  proxi- 
naate  cause  of  the  injury.— Harris  t.  Decker,  190 
S.  W.  969. 

«=>56(1)  (Tez.Giv.Apjp.)  A  defendant  is  not  lia- 
ble for  damages  for  his  negligence,  if  such  negU- 
^nce  was  not  the  proximate  cause  of  plaintilTs 
injury.— Scott  v.  Northern  Texas  Traction  Co., 
190  S.  W.  209. 

in.  OONTBIBUTOBT   MEOUOEHOE. 
(A)  Penona  Inlvrcd  la  Qeneral. 

«=982  (Tex.Giv.App.)  7%at  plaintiff  in  a  suit 
for  damages  is  guilty  of  ne|;ligence  will  not  pre- 
clude recovery  if  such  negligence  did  not  proxi- 
mately contribute  to  his  injuries.- Scott  v. 
Northern  Texas  Traction  Co.,  190  S.  W.  209. 

an  Oomparatlve  NearIiKe>>e«> 
^=>St  Cr6x.Clv.App.)  The  rule  of  comparative 
negligence  preacribed  by  Hev.  St.  art.  6649,  in 
cage  of  injury  to  a  carrier's  employ^,  does  not 
prevail  in  other  cases  of  injury  from  negligence, 
and  in  them  contributory  negligence  is  a  com- 

flete  defense.— Andrews  v.  Mynier,  190  S.  W. 
164.  •'        •  . 

9=9101  fMo.App.)  Where  causal  negligence  is 
attributable  partly  to  master  and  partly  to  in- 
jured employe,  he  should  recover  only  a  part  of 
full  damages  in  the  proportion  that  master^s 
negligence  bears  to  negligence  attributable  to 
both.— Dowell  v.  Wabash  By.  Co.,  190  S.  W. 
939. 

rv.  ACTIONS. 

(A)  Rlarbt  of  Action,  Parties,  Prellmlaary 

Pvoeeedlnv",  and  Pleadlnv. 


.  >1 19(4)  (Tex.01v^Pij.)  Where  the  petition  in 
a  negligence  action  alleges  generally  that  the  in- 
jiiry_  was  the  result  of  negligence,  and  then 
specifically  sets  up  the  acts  of  negligence  relied 
on,  the  evidence  will  be  confined  to  the  specific 
allegntions.— Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  James,  190  S.  W.  1136. 
4=9119(6)  (Mo.App.)  Where  evidence  of  plain- 
tiff indisputably  discloses  negligence  on  his  part 
as  a  contributory  cause  of  the  mjury,  defendant 
is  entitled  to  a  peremptory  instruction,  whether 
or  not  he  has  pleaded  such  negligence  as  a  de- 
fense.- Lumb  v,  Forney,  190  S.  W.  988. 

Where  evidence  presents  contributory  negli- 
gence on  plaintiff's  pert  as  controverted  issue 
of  fact,  defendant  cannot  avail  himself  of  de- 
fense without  pleading  it. — Id. 

(B)   Bvldenee. 

«=s>l2l(6)  (Tex.Civ.App.)  When  one  seeks  to 
recover  damages  from  negligence,  it  is  incum- 
bent on  him  to  establish  not  only  tbe  negUgence 
alleged,  but  also  that  it  caused  the  injury.— At- 
chison, T.  &  S.  F.  Hy.  Co.  v.  Smith,  190  S.  W. 
761. 

(C)   Trial,  Jndgrment,  and  Revlevr. 

4=9 1 36(26)  (Ark.)  In  an  action  for  personal  in- 
juries to  a  section  foreman,  evidence  held  suffi- 
cient to  warrant  submitting  to  the  jury  the  is- 
sue of  plaintiff's  contributory  comparative  neg- 
ligenee.— St.  I^ouis,  1.  M.  &  S.  Ry.  Co.  v.  Cobb, 
190  S.  W.  107. 

4=»I4I(3)  (Tex.Civ.App.)  Defendant  has  the 
right  on  request  to  have  an  affirmative  presen- 
tation of  facts  well  pleaded,  and  relied  on  b^ 
him  in  support  of  plea  of  contributory  negli- 
gence if  the  evidence  fairly  supports  an  in- 
ference of  negligence.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  SulUvan,  190  S.  W.  739. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEUTRALITY  LAWS. 

See  Contracts,  4=>138. 

NEWLY  DISCOVERED  EVIDENCE 

See  Criminal  Law,  «=>938-858. 

NEWSPAPERS. 

See  Appeal  and  Error,  4=a>173. 

NEW  TRIAL 

See  Appeal  and  Error,  «=3301,  302,  628,  741, 
983,  1015 :  Criminal  Law,  iS=>905-958,  1063. 
1064,  1083,  1099,  1124,  U44;  Eminent  Do- 
main, «=9224w 

I.   NATURE  AND  SCOPE  OF  REBIEDT. 

4=>I0  (Tex.Civ-App.)  After  judgment  in  ac- 
cordance with  verdict,  losing  party  is  not  pre- 
cluded from  moving  for  new  trial  on  ground  of 
the  insufficiency  of  evidence  because  previously 

I  to  verdict  he  made  an  unsuccessful  attempt  to 
have  a  judgment  rendered  contrary  to  it. — At- 

I  chiBon,  T.  &  S.  F.  Ry.  Co.  v.  Smith,  190  S.  W. 
761. 

j  n.  0R01TND& 

I  (A)  Brrors  and  Irrearalarltles  In  GMteval. 

4=9 1 8  (Mo.App.)  Defects  ia  pleading  are  not, 
'  ordinarily,  readied  by  motion  for  a  new  trial, 
but  are  reached  either  by  objection  to  the  re- 
ception of  any  evidence,  or  by  demurrer,  or  by 
motion  in  arrest;  and  may  even  be  reached  in 
some  cases  for  the  first  time  in  appellate  court. 
—Van  Zandt  v.  St.  Louis  Wholesale  Grocer  Ck)., 
190  S.  W.  1050. 

(D)  Dla«aaUflcatlon    or    lllaoondnet   of   or 
Affecting  Jury. 

<S=>44(3)  (Tei.Civ.App.)  In  servant's  action  for 
injuries,  trial  court  held  not  to  have  abused  dis- 
cretion in  denying  defendant's  motion  fur  new 
trial  on  ground  of  jury's  misconduct  in  return- 
ing larger  verdict  because  defendant  was  insur- 
ed and  plaintiff's  attorneys  were  entitled  to  part 
of  recovery.— Marshall  Mill  &  Elevator  Co.  v. 
Schamberg,  190  S.  W.  220. 

(F)  Verdlet  o*  Flndinan  Contrary  to  I>av* 
or   Bvldence. 

'  4=972  (Ark.)  Where  on  motion  for  new  trial 
court  found  specifically  that  verdict  was  against 

'  weight  of  evidence  on  an  essential  point,  fail- 
ure to  set  aside  verdict  held  error. — ^Twist  v. 
MnUinix,  190  S.  W.  861. 

m.  PBOCEEDINOS  TO  PXtOCITBE 
NEW   TBIAI.. 

4=9 1 59  (Ark.)  On  motion  for  new  trial,  it  is 
province  of  the  trial  court  to  review  the  evi- 
dence and  determine  whether  jury  has  correctly 
applied  law  as  contained  in  court's  instructions, 
and  whether  verdict  is  responsive  to  preponder- 
ance of  evidence. — ^Twlst  v.  Mullinii,  190  S.  W. 
851. 

4=9 1 63(2)  (Ark.)  On  motion  for  new  trial  by 
use  of  words  "the  verdict  will  not  be  disturbed 
merely  because  it  is  against  tbe  preponderance 
of  the  evidence,"  following  a  statement  that  a 
finding  upon  a  question  was  against  the  pre- 
ponderance of  the  evidence,  the  finding  of  the 
court  held  positive  that  verdict  was  against 
weight  of  evidence.— Twist  v.  Mullinix,  WO  S. 
W.  851. 

NEXT  FRIEND. 

See  Insane  Persons,  ^=>87,  94. 
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NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Depositions,  ^=>49. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  <8=5»417,  429,  509 ;  Bills 
and  Notes,  <S=3334,  342;  Carriers,  <S=»218; 
Corporations,  €=3613;  Criminal  Law,  «=» 
663 ;  Disorderly  House,  «=s>12,  16;  Executors 
and  Administrators,  ®=»387;  Insurance,  «=> 
635;  Lis  Pendens;  Mechanics'  Idens,  €=> 
115:  Municipal  Corporations,  «s»455,  805, 
812,819;  Vendor  and  Purciiaaer,  «=230. 

®=»l  (Kjr.)  Notice  znay  be  defined  xeneraUy  as 
tliat  which  imparts  information  of  the  fact  to 
the  one  to  be  notified,  and  is  divided  into  sever- 
al classes,  such  as  actual,  constructive,  implied, 
and  presumptive  notice.— Bnrdine  v.  White.  190 
S.  W.  687. 

NOVATION. 

a=5  (Tex.Civ.App.)  Where  retailer,  indebted 
to  a  wnolesaler,  sold  his  business,. the  buyers  un- 
dertaking to  pay  his  debt  for  wliich  they  ex- 
ecuted notes,  the  wholesaler,  not  releasing  the 
retailer  in  fact,  did  not  release  him  in  law  by 
taldng  such  notes.— Wilson  v.  J.  W.  Crowdns 
Drug  Co.,  190  S.  W.  194. 

To  produce  a  novation,  the  intention  of  the 
creditor  to  discharge  the  first  debtor  and  accept 
the  second  in  his  stead  must  be  perfectly  evi- 
dent—Id. 

®=>I2  (Tex.Civ.App.)  In  action  on  account  for 
goods  sold,  the  defense  being  that  buyers  of  the 
business  assumed  it,  a  telegram  from  defend- 
ant's attorney,  authorizing  plaintiff  to  accept 
the  buyers'  notes  for  the  account,  was  admis- 
sible as  showing  that  plaintiflfs  giving  the  buy- 
ers such  additional  time  was  an  accommodation 
to  the  debtor  and  not  a  novation.— Wilson  v. 
J.  W.  Crowdus  Drug  Co.,  190  S.  W.  194. 

NUISANCE. 

See  Jury,  ^=»31. 

IX.  PTTBIiIO  imsAircES. 

(C)   Abatement   and   InJnnctlOB. 

<8=3>77  (Mo.)  Power  of  equity  to  enjoin  acts 
threatening  or  which  would  constitute  public 
nuisance  is  inherent,  and  cannot  be  divested  be- 
cause such  acts  may  be  violation  of  criminal 
law.— State  ex  rel.  Chicago,  B.  &  Q.  R.  Co.  v. 
Woolfolk,  190  S.  W.  877. 

OBJECTIONS. 

See  Appeal  and  Error,  C=al84-242;  Criminal 
Law,  <g=3693.  695%,  728,  1081-1038;  Par- 
ties, <S=»84,  96;  Pleading,  «=3406-423;  Trial, 
«=>81-105,  131,  274,  284. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «=9l21,  146. 

OFFER. 

See  Evidence,  «=»213. 

OFFICERS. 

See  Banks  and  Banliing,  €=>51,  57;  Corpora- 
tions, >E=>415-432,  619;  Counties,  «=>74; 
District  and  Prosecuting  Attorneys;  Injnnc' 
tion,  ®=>88;  Judges;  justices  of  the  Peace. 
Limitation  of  Actions,  ©=57:  Mandamus, 
^=73,  74;  Municipal  Corporations,  «=»147- 
181;  Receivers;    Sheriffs  and  Constables. 


Z.  APPOPTTMEWT.     QUAMTIOATIOir. 

AMD  TUMUJUL 
(Q)   Reaiamatlon,  B«Bp«naiaa,  or  BeatOTaL 

®=»70  (Mo.)  Where  power  is  given  to  remove 
an  appointive  officer  for  cause,  notice  and  a  rea- 
sonable opportunity  to  be  heard  are  indispens- 
able, but  where  the  officer  is  removable  at  will 
no  question  can  arise  except  as  to  the  fact  of 
removal. — State  on  Inf.  of  Barker  v.  Crandall, 
190  S.  W.  889;  Same  r.  McDonald.  Id.  894. 
€s»72(l)  (Mo.)  Under  a  statute  giving  a  board 
power  to  remove  appointees  if  ti&ey  are  found 
not  to  possess  the  statutory  quaUfications  or  to 
be  guilty  of  neglect  of  duty  or  of  any  miscon- 
duct, the  board  must  conduct  a  semijudicial  in- 
quiry inclnding  notice  of  charges  and  an  oppor- 
tunity to  be  heard.— State  on  Inf.  of  Barker  v. 
Crandall,  190  S.  W.  889;  Same  v.  HcD<»ald. 
Id.  894. 

ZX.  TITXJB  TO  AITD  POSSXSS8IOH  OF 
OFFXOE. 

<S=385  (Mo.)  Under  Rev.  St.  1909,  SI  1O406, 
10409,  10412,  and  10413,  held^  that  warrant  to 
surrender  books  of  officer  to  his  suoceasw  could 
not  be  issued  by  one  judge.— In  re  Letdier,  190 
S.  W.  19. 

in.  BIGHTS,  POWEBS,  DTHFIEB,  AHS 

IiIabujties. 

i3=»IO0(l)  (Mo.)  Laws  1913,  p.  110,  requiring 
prosecuting  or  circuit  attorneys  in  cities  of  over 
500,000  to  attend  coroner's  inquests  in  certain 
cases  and,  providing  an  additional  fee  therefor, 
does  not  violate  Const,  art.  14,  S  8,  prohibiting 
increasing  of  compensation  or  tees  of  oSceta 
during  dieir  terms. — State  ex  tel,  Harrey  v. 
Sheehan,  190  S.  W.  864. 

OIL  DEALERS. 

See  Licenses,  «=»16. 

OPENING. 

See  Judgment,  «s3l39,  143. 

OPINION  EVIDENCE. 

See  Criminal  Law,  4=9448-451 ;  Evidence,  ^=> 
471-672. 

OPINIONS. 

See  Fraud,  «=»11. 

ORAL  TRUSTS. 

See  Trusts,  «=>17,  1& 

ORDERS. 

See  New  Trial,  «=:»163. 

ORDINANCES. 

See  Municipal  Corporations,  <8=>33,  106,  122. 

PANDERING. 

See  Prostitution,  ^=94. 

PARDON. 

iS=»9  (Tenn.)  Under  Acts  1913,  c.  8,  8  S,  a  pa- 
roled convict  is  still  within  the  custody  of  the 
state,  and  cannot  be  imprisoned  under  a  former 
conviction  for  a  petty  offense. — State  v.  Bush, 
190  S.  W.  453. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Death.  «=399;  Di- 
vorce, 4s>308j  Onardian  and  Ward ;  Habeas 
Corpus,  4=985;    Infants. 

PAROL. 

See  Pardon,  «=5»9.  tized  byCjOOQlC 
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PAAOL  EVIDENCE. 

See  Ei^deiice,  iS=3>897-448. 

PARTIES. 

For  parties  on  appeal  and  review  of  ralings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particalar  proceedings  or  instru- 
ments, see  also,  the  varioas  specific  topics. 

Z.  PLAIimiTS. 
(B)  Joinder. 

"<8=»I5  (Mo-App.)  Under  Rev.  St.  1909,  g;  1729, 
.1731,  allowing  all  interested  persona  to  join  as 
plaintiffs,  the  buyer  of  an  automobile  and  a  con- 
ditional sale  purchaser  from  him  properly  joined 
in  an  action  against  the  seller  for  breach  of  the 
sales  contract.— Stanley  v.  Weber  Implement  & 
Vehicle  Co.,  190  S.  W.  372. 

H.  DEFEMDAHTB. 
(B)  Joinder. 
4=s>27  (Ho.App.)  Injured  party  may  sne  singly 
or  joiotl^  each  tort-feasor  whose  negligence  or 
wrongdoing  contributes  to  injury.— Mitchell  v. 
Brown,  100  S.  W.  354. 

4e»29  (Tez.Ciy.App.)  All  parties  neceeaary  to 
the  final  disposition  of  main  issue  in  a  suit 
should  be  joined.— Collin  County  School  Trus- 
iees  V.  Stiff,  190  S.  W.  218. 
9=>3I  (Mo.App.)  Injured  party  may  sue  sin(^, 
or  jointly  each  tort-feasor  whose  negligence  or 
wrong-doing  contributes  to  injury. — llitcheU  t. 
Brown,  190  S.  W.  354. 

V.  DEFECTS,  OBJEOTIONS,  AHS 
AMENDMENT. 

•«=3e4(2>  (Tex.01<r.App.)  Defect  of  the'  peti- 
tion in  suing  one  partner  alone  on  the  firm's 
obligation  is  waived  by  defendant  not  intarpos- 
-mg  idea  in  abatement— Carr  t.  Wright,  190  S. 
W^  264. 

^=»98(4)  (Mo.App.)  An  answer  waiTed  objec- 
tion that  there  was  a  misjoinder  of  parties  plain- 
tiff, as  an  answer  is  a  waiver  of  a  demurrer  for 
any  cause  save  jurisdiction,  and  a  failure  to 
-allege  facts  sufficient  to  state  a  cause  of  action. 
—Belt  V.  St.  Louis,  I.  M.  &  S.  By.  Oow,  190 
S.  W.  1002. 

PARTITION. 

n.  ACTIOMB    FOR    PABTTTION. 
(B)  Prooeedlnv*  nnd  fteliet. 

€=965  (Ky.)  In  a  suit  for  partition  by  one 
claiming  as  heir,  it  is  immaterial  whetiier  a 
conveyance  of  the  widow's  dower  interest  was 
void  because  she  had  remarried  and  her  hus- 
band had  not  joined.— Vanover  v.  Steele,  180 
S.  W.  667. 

PARTNERSHIP. 

See  Appeal  and  Error,  ®=3l068;  Ehndence,  ®=» 
471;  Parties,  <S=>84;   Trial,  «=>29e. 

X.  THE   BEI.ATIOM. 
(A)    Creation  and  Reqniattes. 

4s>l  I  (Mo.App.)  Where  parties  agreed  to 
share  profits  of  business  without  mentioning 
losses,  that  fact  did  not  destroy  the  effect  in 
creating  a  partnership  of  what  was  express- 
ly said  as  to  profits.— Pasehe  v.  Soutii  St.  Jos- 
eph Town-Site  Co.,  190  S.  W.  30. 

(C)  Bvldeaoe. 

4=954  (Mo  Jipp.)  In  action  on  assigned  special 
tax  bills  by  parties  who  claimed  to  be  part- 
mera,  the  jury  could  consider  plaintiffs'  acts 
and  conduct  in  managing  the  business  in  de- 
termining whether  plaintiffs  intended  to  be  and 
were  partners.— Pasehe  v.  South  St.  Joseph 
Town- Site  Co.,  190  S.  W.  30. 


XV.  RZOHTB  AND  XIABIUTIES   A8 
TO  THIBD  PEBSONa. 

(D)   Aetlons  by  or  Avalnat  Ftrma  »w  Part- 
ners. 

4^216(3)  (Mo.App.)  Plaintiffs,  suing  on  spe- 
cial tax  bills  for  street  paving  assigned  to 
them  jointly,  claiming  to  be  partners  in  the 
transaction,  could  recover,  though  not  tech- 
nically partners.— Pasehe  v.  Soud  St  Joseph 
Town-Site  Co.,  190  S.  W.  30. 

VI.  DEATH  OF  PARTNER,  AND  BUB« 
VIVINO  PARTNERS. 

^=>243  (Mo.App.)  Where  the  employ^  of  two 
partners  was  so  injured  that  he  died  after- 
wards, from  negligent  explosion  which  instan- 
taneously killed  one  of  the  partners,  the  part- 
nership estate  was  liable  for  damages  for  the 
employe's  death.— Fairfield  v,  Bichler,  190  S. 
W.  82. 

VXI.  DISBOIiVTION.   SETTLEMENT. 
AND  AOCOUNTINO. 
(D)   Aetlona  (or  Diaaolntioa  and  Aeoonnt- 
.     inv. 

<S==>328(2)  (Tex.CSv.App.)  In  suit  for  dissolu- 
tion and  accounting  by  partner  in  firm  selling 
realty,  testimony  as  to  .conversation  between 
witness  and  federal  district  attorney,  who  came 
to  investigate  firm's  manner  of  doing  business, 
held  immaterial  to  any  issue. — Tyler  v.  McChes- 
ney,  190  S.  W.  1110. 

<S=9333  '(Tex.Civ:App.}  In  partner's  suit  for  dis- 
solution and  accounting,  two  cash  items,  one 
representing  attorney's  fees  paid  in  gt^rnishment 
suit  against  defendant  partners  individually,  the 
other  representing  traveling  expenses  of  defend- 
ant on  individual  business,  held  not  chargeable 
against  partnership  funds.— Tyler  v.  McChes- 
ney,  190  S.  W.  1115. 

<S=333(((2)  (Tex.Civ.App.)  In  partner's  suit  for 
dissolution  and  accounting,  court  properly  re- 
fused to  ijermit  defendants  to  offer  in  evidence 
trial  balance  made  from  the  firm's  books,  which 
would  simply  show  tbey  were  in  balance  or  oat 
of  balance,  and  not  properly  show  net  profits. — 
Tyler  v.  McChesney,  IflO  S.  W.  1116. 

€=>342  (Tex.Civ.App.)  In  suit  for  dissolution 
of  partnership  and  accounting,  verdict  for  plain- 
tiff held  not  insufficient  as  vague  and  indefinite. 
—Tyler  v.  McChesney,  190  S.  W.  1115. 

PART  PAYMENT. 

See  Accord  and  Satisfaction. 

PART  PERFORMANCE. 

See  Frauds,  Statute  of,  «»129,  133;    Specific 
Performance,  4s>43,  44. 

PASSENGERS. 

See  Carriers,  «=»283-382. . 

PATENTS. 

See  Public  Lands,  i&5»151. 

X.   TITLE,  OONVETANCES.  AND  CON- 

TRACTS. 

(A)   Rlvhts  o(  Patentees  Im  General. 

$=>I92  (Tex.Civ.App.)  Each  of  several  as- 
signees to  whom  an  interest  in  a  patent  right  is 
assigned  has  a  right  to  manufacture  and  sell 
the  patented  article,  no  matter  bow  small  his 
interest  may  be.— Davis  v.  Wynne,  190  S.  W. 
510. 

PAUPERS. 

See  Appeal  and  Error,  «=»389.  I  - 
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PAYMENT. 

See  Accord  and  Satisfaction;  Comproinloe  and 
Settlement;  Eminent  Domain,  «=>75;  Insur- 
ance, ®=s>358,  365;  Mechanics'  Liens,  €=» 
115;  Municipal  Corporations,  4=>524;  Spe- 
cific Performance,  <S=>44,  97;  Subrogation. 

I.  REQUISITES  Ain>  SUFFIOIEKTOT. 

«=333  (MoApp.)  If  two  defendants  had  ordered 
whisky  of  plaintiff  and  remitted  him  cash  to 
eorer  ];>iice  and  amount  due  on  his  judgment 
against  third  defendant,  plaintifi  could  not  have 
refused  to  ship  the  whisky,  returned  amount  in- 
tended for  it,  and  retained  sufficient  to  satisfy 
judgment.— B.  J.  Semms  &  Co.  v.  Barnett,  190 
S.  W.  394. 

TV.  PLEASIirO,  EVIDEirOE,  TBIAIi, 
AND  REVIEW. 

«s>75  (Tez.GiT.App.)  Evidence  held  to  suBtain 
a  finding  that  a  payment  by  defendant  corpora- 
tion was  to  be  applied  upon  a  debt  due  plaintiff 
from  a  firm  which  was  closely  connected  with 
d^endant,  and  which  was  defendant's  creditor. 
— Munday  Trading  Co.  v.  J.  M.  Radford  Gro- 
cery Co.,  100  S.  W.  520. 

PENALTIES. 

See  Damages,  «=381,  85;  Municipal  Corpora- 
tions, iS=>524;   Taxation,  «=9841. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERSONAL  INJURIES. 

See  Carriers,  «=»283-347 ;  Constitutional  Iiaw, 
«=>245;  Damages,  ®=9l31-134;  Evidence, 
€=>528,  532;  Highways,  <S=191;  Master  and 
Servant,  ®=988-351;  Municipal  Corporations, 
«=>706-821;  NegUgence;  Railroads,  «=»275- 
400 

PETITION. 

See  Pleading,  <8=»56,  64. 

PHOTOGRAPHS. 

See  Bridence,  ies»369. 

PHYSICAL  FACTS. 

See  Evidence,  <S=»588. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  <8=>506,  528,  532 ;  Frauds,  Stat- 
ute of,  $s»26;    Indictment  aod  Information, 

«S9lll. 

$=9l3  (Mo.App.)  No  financial  value  is^  neces- 
sary to  constitute  consideration  for  rendition  of 
services  by  a  physician,  although  the  labor  was 
of  no  benefit.— Mitchell  v.  Davis,  190  S.  W.  357. 
0=»I3  (Mo.App.)  The  engaging  of  a  physician 
and  surgeon  to  care  for  a  corporation's  employe, 
by  instruction  by  the  corporation  to  "go  on  until 
you  hear  from"  the  corporation,  carried  with  it 
an  implied  promise  to  pay  the  reasonable  value 
of  services  thereunder. — Wilson  v.  St.  Loois  En- 
velope &  Paper  Box  Co.,  190  8.  W.  970. 
$=>24(5)  (Mo.App.)  In  physician's  action  for 
services  rendered  defendant's  adult  son  at  de- 
fendant's request,  and  on  his  promise  to  pay 
therefor,  based  on  services  distinct  from  any 
rendered  solely  on  the  boy's  credit,  the  jury 
Bhould  not  be  required  to  find  that  the  agree- 
ment was  made  before  rendition  of  any  services 
for  the  son.— Mitchell  v.  Davis,  190  S.  W.  357. 
Instruction  that  if  physician  gave  the  boy  any 
credit  be  could  not  recover  from  defendant,  was 
properly  refused.— Id. 

PISTOLS. 

See  Weapons,  «s»10. 


PUCL    , 

See  Criminal  Law,  «s»664;  Indictmtnt  and 
Information,  «=>86;  Taxation,  «=s>276. 

PLAT. 

See  Boundaries,  ®s>36. 

PLEADING. 

See  Judgment,  «s>101,  107,  248-253;  New^ 
Trial,  «=al8;    Parties,  «s»96. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

X.  FORM  AITD  AUiEOATIOirS  XV 
OENERAXk 

d=3>8(3)  (Mo.)  In  state's  suit  to  enjoin  railroad 
from  receiving  shipments  of  intoxicants^  alle^- 
tion  that  road's  acts  constituted  "public  nui- 
sance" was  a  conclusion  and  not  sufficient  to 
invoke  power  of  equity  to  enjoin.— State  ex 
rel.  Chicago,  B.  dc  Q.  R.  Go.  v.  Woolfolk,  190 
S.  W.  877. 

$=332  (Mo.App.)  Petition,  in  action  for  damages 
for  the  destruction  of  goods  during  transpor- 
tation, setting  oot  shipping  contract  fai  naec 
verba,  but  failing  to  plead  its  legal  effect,  was 
demurrable.- Wilson  v.  Chicago  Oreat  West- 
ern R.  Co.,  190  S.  W.  22. 

^=934(1)  (Mo.App.)  The  court  in  constminK 
pleadings  need  not  adopt  the  conclusions  of 
the  pleader  nor  be  much  influenced  by  the 
prayer  for  relief,  but  must  ascertain  the  na- 
ture and  class  of  the  asserted  cause  by  syn- 
thesizing the  alleged  ultimate  facts  and  reach- 
ing its  own  conclusion  thereon. — ^Hanter  t. 
Sloan,  190  a  W.  67. 

«cs34(S)  (Mo.App.)  A  petition  not  demnrr«d 
to,  but  answered,  will  be  construed  most  fa- 
vorably to  plaintiff,  and  if  a  constitutive  fact, 
not  expressly  stated,  may  be  said  to  follow 
as  a  necessary  implication  from  the  facts  al- 
leged, it  is  sufficient  to  support  a  verdict.— 
Chance  v.  City  of  St  Joseph,  190  S.  W.  24. 
«=»34(3)  (Tex.CivJLpp.)  Every  reasonable  in- 
tendment will  be  indulged  in  favor  of  the  al- 
legations in  the  petition  under  a  general  ex- 
ception.—Rabinowita  T.  Smitb  Go.,  190  S.  W. 
197. 

II.  DECLARATION,   OOMFI.AINT,   PE- 
TITION.  OR  STATEKENT. 

«=»56  (Mo.App.)  Though  facts  constituting  a 
good  legal  cause  of  action  are  stated  in  a  peti- 
tion, yet  if  it  also  appears  that  the  plaintiff 
therein  is  not  entitled  to  such  action,  no  cause 
of  action  is  stated. — Belt  v.  St.  Louis,  L  M. 
&  S.  Rv.  Co.,  190  8.  W.  10(e. 
€=364(2)  (Mo.App.)  In  action  for  personal  in- 
jury based  on  negligent  moving  of  cars  so  as  to 
close  an  opening  in  crossing,  without  warning 
to  plaintiff,  pleading  of  an  ordinance  against 
blocking  of  crossing  and  its  violation  did  not 
make  count  duplicitous  as  joining  different 
causes  of  action.— Israel  v.  Wabash  R,  Co^  190 
S.  W.  1015. 

In  action  for  injury  while  attempting  to  cross 
railroad  track  througrh  an  opening  between 
freight  cars  closed  without  warning,  allegation 
of  cause  of  action  under  the  humanitarian  rule, 
where  facts  supporting  it  were  not  inconsistent 
or  contradictory  of  cause  of  action  for  ordinary 
negligence,  did  not  rendw  count  duplicitous. 
—Id. 

m.   PZ.EA  OR  ANSWER,  OROBS-COM- 

FlkAINT.  AND  AFFIDAVIT 

OF   DEFENSE. 

(A)  Detensaa  la  OCMcral. 

€=385(4)  (Mo.App.)  Where  defendant  objected 
to  trial  on  June  Snth  because  plaintiff  bad  not 
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filed  amended  petition  until  Jane  23d,  nearly 
month  after  time  allowed  by  court,  and  defend- 
ant had  been  granted  five  days  thereafter  to  an- 
swer, it  was  error  to  force  defendant  to  file  an- 
swer and  to  so  to  trial  before  expiration  of 
five-day  period^Berglar  v.  Unlrersity  City,  190 

s.  w.  eaj. 

®=>93(2)  (Mo.App.)  In  action  on  contract  of 
sale,  the  defenses  of  false  representations  avoid- 
ing the  contract  and  a  breath  of  warranty  are 
wholly  repugnant— Stoutsenberger  v.  Lamb,  190 
S.  W.  963. 

(B)  DItatorr  Picas  and   Hattmr  la  Abate-: 

meat. 

«=»l  10  (Tex.Civ.App.)  Plea  of  privilege  to  be 
sued  in  county  of  defendant's  residence  held  not 
waived  by  absence  under  belief  that  case  would 
be  called  on  following  day.— Johnson  v.  Waggon- 
er, 190  S.  W.  835. 

Plea  of  privilege  tp  be  sued  in  eovnty  of  de- 
fendant's residence  held  not  waived  by  failure  in 
motion  for  new  trial  to  reserve  the  right  to  in- 
sist on  such  plea  if  the  motion  were  granted. — Id. 

Plea  of  privilege  to  be  sued  in  the  county  of 
defendant's  residence  held  not  waived  by  grant- 
ing of  continuances  contested  by  such  defend- 
ant—Id. 

(C)  Trareraea  or  Denial*  aad  Admlastoaa 

«=»I27(2)  (Tei.Civ.App.)  In  suit  for  damages 
under  Employers'  Liability  Act,  interveners 
claiming  under  an  assignment  of  part  of  cause 
of  action  were  not  excused  from  pleading  and 
proving  that  plaintiff  had  a  cause  of  aetion  by 
the  fact  that  defendant  pleaded  a  settlement  with 
plaintiff ;  such  plea  not  amovtting  to  an  ad- 
mission.—Ph«nix  CMnst.  Co.  T.  Witt  &  Saunders, 
190  S.  W.  780. 

(■)   Bet-Ofl,  Coaitfer«Ia<Bi,  and  Croaa-Uom- 
Vlatnt. 

•=»I4B  (Tex.Civ.App.)  Inaction- to  recover  usu- 
ry on  notes,  cross-bill,  alleging  a  conspiracy  be- 
tween plaintiff  and  othens  to  destroy  defendant's 
banking  bnsiness,  held  sufficient  to  show  a  cause 
of  action  in  reconvention  or  cross-action,  and  hu- 
tborizing  admission  of  evidence.— Ewst  Nat. 
Bank  v.  Herrdl,  190  S.  W,  797. 

'rvr'REPUOATIOH  OB  BEPX.T  AND 
BVBSXiQUENT  PI^ADIMGS. 

^s^IZe  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
art  1829,  as  amended  by  Acts  33d  Leg.  c.  127 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1829),  where  answer  alleged  contributory  neg- 
ligence, supplemental  petition  denying  such  al- 
legations was  a  proper  pleading,  notwith- 
standing substantial  repetition  of  allegations  as 
to  nature  of  lnjuriea.--<jaffarelli  Bros.  v.  Bell, 
190  S.  W.  223. 

V.  DEHintRER  OR  EXCEPTION. 

e=>20S{2)  (Tex.Civ.App.)  Where  a  petition  to 
establish  a  trust  stated  a  cause  of  action  at 
least  as  to  one-half  of  3i/,o  of  the  estate  claim- 
ed by  plaintiffs,  a  general  demurrer  should  not 
be  sustained.— Briggs  v.  McBride,  190  S.  W. 
1123. 

^=»2i2  (Tex.Civ.App.)  In  landowner's  suit 
against  city,  for  price  of  land  sold  for  reservoir 
and  to  foreclose  implied  lien,  where  general 
demurrer  to  petition,  which  did  not  affirmative- 
Iv  show  that  no  provision  had  been  made  by 
3ty  to  provide  for  payment  of  the  debt,  as  re- 
quired by  Coast,  art.  11,  ||  5,  7,  was  not  called 
to  attention  of,  or  acted  on,  by  court  below, 
demurrer  was  waived.— City  of  Ft.  Worth  v. 
Reynolds,  190  S.  W.  601. 
^=3214(1)  n:ex.CIv.App.)  General  demurrer  to 
petition  admits  its  allegations.— Robertson  v. 
Haynes,  100  S.  W.  735. 

®=32I4(1)  (Tex.Civ.App.)  For  purpose  of  gen- 
eral demurrer  allegations  of  a  cross-bill  must  be 


taken  as  true.— I^rst  Nat.  Bank  v.  Herrell,  190 
S.  W.  797. 

«C3228  (Tex.Civ.App.)  If  a  petition  is  defec- 
tive in  failing  to  plead  several  alternative  al- 
legations by  separate  counts,  special  excep- 
tions should  be  made  on  that  ground,  which  a 
general  exception  will  not  reach.— Babinowits  t. 
Smith  Co.;  190  S.  W.  197. 

VI.   AHENBED  AND   SUPPKEMENTAI. 
PLBADINGS  AND  REPIiEADER. 

«=>2|6(^  (Tex.C3v.App.)  Allowance  of  trial 
amendments  to  pleadings  is  a  matter  of  discre- 
tion with  trial  judge. — Ames  Portable  Silo  & 
Lumber  Co.  y.  G&l.  190  S.  W.  1130. 
<8i=>236(6)  (Tex.CiT.App.)  Permission  to  plain- 
tiff to  interline  words  in  petition  in  space  left 
for  the  amount  of  special  damages  for  medical 
attention,  and  drugs  was  within  the  trial  court's 
discretion.- Caffarelli  Bros.  v.  Bell,  190  S.  W. 
223. 

€=3237  (7)  (Ark.)  Where  a  complaint  did  not 
seek  an  accounting  as  to  transactions  oc- 
curring after  action  brought,  evidence  con- 
cerning them  was  objected  to,  and  the  master 
did  not  consider  them,  held,  that  plaintiff  was 
not  entitied  to  have  the  pleadings  amended  to 
conform  to  the  proof.— Williams  v.  Thweatt, 
190  S.  W.  113. 

«i=3248(2)  frex.Clv.App.)  Where  evidence  under 
third  amendment  could  have  been  offered  under 
its  first  and  second,  the  same  defenses  orged,  the 
same  damages  recovered,  and  recovery  upon 
either  barred  recovery  upon  the  others,  no  new 
cause  of  action  is  pleaded  by  the  third.— Silver 
Valley  Horse  Co.  v.  C.  V,  Evans  &  Co.,  190 
S.  W.  794. 

«=9248(4)  (Tex.Civ.App.)  Where  a  broker's 
petition  for  commissions  alleged  that  the  price 
at  which  he  was  to  sell  the  land  was  $8,000, 
|2,500  to  be  paid  in  cash,  a  subsequent  amend- 
ment, repeating  the  allegations  of  the  peti- 
tion, except  that  the  amount  of  cash  was  not 
to  be  less  than  ^,500,  did  not  allege  a  new 
cause  of  action.— Rabinowitz  v.  Smith  Co.,  190 
S.  W.  197. 

€=>248(12)  (Mo.App.)  It  is  not  a  departure, 
in  an  action  for  neghgentiy  causing  a  fall,  for 
the  amended  petition  to  contain  an  additional 
specification  of  negligence  as  a  cause  of  the 
fall.— Ht)ltzclaw  V.  Chicago,  B.  &  Q.  R.  Co., 
190  S.  W.  91. 

«S9248(17)  (Mo.)  A  departure  held  not  to  arise 
from  amendment  of  petition  setting  out  in  de- 
tail the  roundabout  way  in  which  defendant  sold 
and  received  the  price  of  a  franchise,  for  his 

Eroportional    part    of    which    plaintiff    sues.— 
ongworth  ▼.  Kavanaugh,  100  S.  W.  316. 


vn. 


nONATITRE  AND  VERIFIOA> 
TXON. 


4=9302  (Tex.Civ_App.)  Under  the  veriBcation 
of  Pleading  Act  83d  Leg.,  an  affidavit  by  an  at- 
torney that  the  pleadings  were  true  to  the  best 
of  his  knowledge  formed  on  information  from  his 
client  is  insamcient.— Thomas  v.  Kean,  100  S. 
W.  847. 

XI.  KOTIOHS. 

€=>350(3)  (Mo.App.)  In  proceeding  for  prohibi- 
tion directed  to  judge  claiming  to  nave  jurisdic- 
tion of  divorce  suit  by  husband,  wife's  allega- 
tion of  residence  in  another  county  than  that 
of  her  husband  is  fact  admitted  as  true  by  mo- 
tion for  judgment  on  the  pleadings.— State  ex 
rel.  Taubman  v.  Davis,  190  S.  W.  964. 

®=s>369f2)  (Mo.)  In  action  on  insurance  policy, 
one  count  alleging  death  of  insured  and  an- 
other inferring  death  from  circumstances  of 
disappearance,  there  is  no  inconsistency  war- 
ranting an  election.— Bonslett  v.  New  York  Life 
Ins.  Co.,  190  S.  W.  870. 
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ZII.   ISSUES,  PROOF,  AHD  VABIANOE. 

«S=>370  (Mo.App.)  Under  Rev.  St.  1900,  §S 
- 1960,  1951,  defining  and  clasaifying  isauea  and 
prescribing  when  issue  of  law  arises,  an  issue 
does  not  arise  until  demurrer  or  answer  is  filed. 
— Berglar  v.  University  City,  190  S.  W.  620. 

Xin.  DEFECTS  AND  OBJECTIONS, 
WAITEB,  AND  AIDER  Bt  VER- 
DICT OR  JUDGMENT. 

«=s>403(4)  (Mo.App.)  That  a  complaint  for  in- 
jury to  a  traveler,  charging  nei^gence  of  a 
city  in  maintaining  a  street  without  a  bar- 
rier at  its  precipitous  end,  does  not  allege  no- 
tice to  the  city  of  absence  of  a  barrier,  held  a 
mere  defect,  cured  by  answer. — Ohance  v.  City 
of  St.  Joseph,  190  S.  W.  24. 
«5>406(8)  (Mo.App.)  Where  petition  in  ac- 
tion for  dama:ges  for  destruction  of  goods  was 
demurrable  for  failure  to  plead  legal  effect  of 
shipping  contract,  the  right  to  demur  was  waiv- 
ed by  an  answer  to  the  merits. — Wilson  v.  Chi- 
cago Great  Western  R.  Co.,  190  S.  W.  22. 
^=>406f3)  (Mo.App.)  Any  defects  in  petition  in 
servant  s  action  for  Injury  in  respect  to  de- 
fendant's knowledge  of  dangerous  conditions  of 
work  and  of  servant's  ybuth  and  inexperience 
were  mere  irregularities  cured  by  defendant's 
answer  to  the  merits. — Zimmerman  v.  Pryor, 
190  S.  W.  26. 

«=»406(3)  (Mo.Aj>pi)  By  answering  to  the 
merits  defendant  waived  mere  formal  irregular- 
ities and  insufficiencies  in  the  petition. — Arm- 
strong V.  Denver  &  R.  O.  R.  Co.,  190  S.  W. 
944. 

9=9406(8)  (Mo.App.)  All  question  of  misjoin- 
der in  a  complaint  is  waived  by  answer. — Wank 
V.  Peet,  190  S.  W.  88. 

9=>408  (Mo.App.)  The  objection  that  a  com- 
plaint states  no  cause  of  action  cannot  be  waiv- 
ed by  answer.— Wank  v.  Peet,  100  8.  W.  88. 
«=»420(3)  (Mo.App.)  Any  departure  by 
amendment  of  petition  is  waived  by  defend- 
ant answering  over  and  going  to  trial  on  the 
merits.— Holtwilaw  v.  Cliicago,  B.  &  Q.  R.  Co., 
190  S.  W.  91. 

<S=>423  (Ky.)  The  failure  to  file  with  a  petition 
for  partition  written  evidences  of  title  as  re- 
quired by  Civ.  Code  Prac.  J  499,  does  not  war- 
rant dismissal  where  defendants  did  not  move 
to  dismiss,  but  pleaded  title  in  the  one  from 
whom  plaintiff  claimed. — Vanover  v.  Steele,  190 
S.  W.  667. 

«=9433  (2)  (Te».Clv.App.)  Where  defendant  dty 
waived  demurrer  to  plaintiff's  petition,  after 
verdict  and  judgment  for  plaintiff,  petition 
should  receive  most  liberal  construction,  and 
should  be  held  sufiicient  if  its  terms  are  broad 
enough  to  support  recovery  on  any  theory. — 
aty  of  rt  Worth  v.  Reynolds,  190  S.  W.  501. 

PLEDGES. 

See  Corporations,  (Ss>123. 

POLICE  COMMISSIONERS. 

See  Municipal  Corporations,  9=3l81. 

POLICE  POWER. 

See  Municipal  Corporations,  $=3592,  644, 

POLICY. 

See  Insurance. 

POSSESSION. 

See  Adverse  Possession-  Assignments  for  Ben- 
efit of  Creditors,  i8=s>4.5:  Tntoxicating  Liquors, 
<8=»139;  Property,  <®=»10. 


See  Wills,  <S=»693. 


POWERS. 


PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics, 

PRECEDENTS. 

See  Oonrts,  «=>89-01. 

PREDICATE 

See  Criminal  Law,  «=3427. 

PRELIMINARY  EVIDENCE. 

See  Criminal  Law,  9=>427. 

PRELIMINARY  WRITS. 

See  Ptehibitkm,  «bs>23. 

PREMATURE  ACTION. 

See  Costs,  «=s>48. 

PREMIUMS. 

See  Insnrance,  «33l83,  187,  358,  S66,  068. 

PRESCRIPTION. 

See  Adverse  Possession;  Easements,  4=>7,  8; 
Limitation  of  Actions. 

PRESENTATION. 

See  H>i:ectttor8  and  Administrators,  «S9223,  251. 

PRESENTMENT. 

See  Bills  and  Notes,  «e9407. 

PRESIDENT. 

See  Corporations,  «S3423. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «=>907-934:  Crinunal 
Law,  4s»1144;  Death,  9s>2;  Evidence,  «=> 
67,  75. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  4=9792. 

PRINCIPAL  AND  AGENT. 

See  Banks  and  Banking,  «3»61,  54;  Billa  and 
Notes,  9=>123;  Brokers;  Corporations,  9=3 
432;  Insurance,  «s>358,  379;   Ueory,  «s>57. 

X.  THE  REI.ATION. 

(A)  CreKtton   and   BxlBteace. 

®=3|  (Ky.)  An  "agent"  is  one  who  acta  for  or 
in  the  place  of  another  by  authority  from  him, 
whenever  he  undertakes  to  transact  some  busi- 
ness or  manage  some  affair  for  another  by  at>- 
thority  and  on  account  of  the  latter  and  to 
render  an  account  for  it. — Thomas  B.  Jeffrey 
Co.  V.  Lockridge,  190  S.  W.  1103. 
9=9l9  (Mo.App.)  The  burden  of  proof  la  upon 
one  asserting  an  agency  to  prove  an  act  of  the 
principal  expressly  or  by  implication  or  by  es- 
toppel conferring  the  authority  of  agency.— 
Renick  v.  Brooke,  190  S.  W.  641. 
9=920(2)  (Mo.App.)  In  an  action  against  an 
automobile  manufactarer  for  agent's  fraud,  cor- 
respondence between  the  principal  and  the  al- 
leged agent  and  between  the  principal  and  third 
persons  tending  to  show  that  the  alleged  ajient 
was  in  fact  the  general  agent  of  the  principal, 
and  was  being  held  out  to  the  world  as  such,  was 
admissible.— Renick  v.  Brooke,  100  8.  W.  641. 
<^S322(1)  (Mo.App.)  The  fact  .  of  an  alleged 
agency  cannot  be  established  by  the  mere  dec- 
larations or  acts  of  the /' B%eiit.7-Renick  t. 
Brooke,  190  S.  W.  64fcd  by  VJOO* 
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«S323(2)  (Mo.App.)  TIm  (act  of  real  or  appar- 
ent agency  may  be  establiahed  by  circumstan- 
tial evidence.— Renick  v.  Brooke,  190  S.  W.  641. 
^s>24  (Mo.App.)  Where,  in  an  action  -against 
two  defendants  for  gerviees,  tiie  evidence  was 
conflicting  on  the  issue  whether  tfne  defendant 
acted  as  the  others'  agent  in  employing  plaintiff, 
the  court  properly  retimed  to  direct  a  verdict 
for  the  alleged  principal.— Rial nger  t.  Begley, 
190  S.  W.  418. 

^=>24  (Mo.App.)  Whether  an  agency  exists  un- 
der an  ascertained  state  of  facta  is  a  question 
of  law,  but  where  the'  evidence  relating  to  the 
ultimate  facta  is  conflicting,  the  ascertainment 
of  the  basic  facts  is  for  the  jury. — Renick  v. 
Brooke,  J.90  8.  W.  841. 

^=>24  (Tex.Giv.App.)  In  action  against  claimed 
principal  on  contract  made  by  agent,  court  may 
take  case  from  jury  only  if  there  is  not  suffi- 
cient evidence  tending  to  prove  agency. — San- 
ders T,  Elberta  Fruit  Co.,  190  S.  W.  817. 
<3=s>25(l)  (McApp.)  Though  the  act  of  a  sup- 
posed agent  was  unauthorised,  an  alleged  prin- 
cipal may  be  bound  on  the  principle  of  estop- 
pel, as  where  he  has  placed  the  alleged  agent 
in  a  position  as  to  his  property  calculated  to  de- 
ceive others.— Renick  v.  Brooke,  190  S.  W.  641. 

H.  MTTTUAI.  BIGHTS.  DUTIES.  AITD 

LIABIUTIES. 
<B)  Ooiiiv«itamtlttn    and    Uem   of   Acent. 

^»90(1)  (Ark.)  Contract  of  employment  to 
parchaae  cotton  seed  held  to  entitle  servant  to 
an  interest  in  or  lien  upon  the  seed  purchased 
to  the  extent  of  the  commission  due  for  pur- 
chasing it  and  the  charges  for  storing. — £>ast  y. 
Southern  Cotton  Oil  Co.,  190  B.  W.  668. 

III.  KIOHT8  AND  UABIMTIES  AS  TO 

THIRD  PERSONS. 

(A)   Powers  of  Avent. 

«=>I03(1)  (Tez.Civ.App.)  Where  manager  of 
fruit  company  purchased  farmer's  tomatoes  for 
company,  and  agreed  to  pay  fixed  price,  farmer 
could  recover  such  price  of  the  company,  unless 
manager  was  not  acting  within  powers  as  agent. 
—Sanders  v.  Elberta  Fruit  Co.,  190  S.  W.  817. 
«=9l03(12)  (Ark.)  Where  purchaser,  in  giving 
order  for  merchandise,  attached  stipulation  to 
order  and  gave  it  to  seller's  agent,  who  had  au- 
thority onif  to  solicit  orders,  the  seller  was 
bound  by  conditions,  whether  attached  when  or- 
der was  received  from  agent,  or  whether  latter 
had  detached  them  before  forwarding  order.— 
White  Sewing  Mach.  Ca  y.  Atkinson  &  Son, 
190  S.  W.  111. 

^»I0S(4)  (Mo.App.)  A  local  sales  agent  has 
no  authority  b^  virtue  of  his  employment  to 
waive  the  provisions  of  the  Bulk  Sales  Act. — 
Riley  Pennsylvania  Oil  Co.  y.  Symmonds,  190 
S.  W.  1038. 

^Es>l09(l>  (Ky.)  Where  mother  gave  her  son 
sole  charge  of  a  farm,  she  was  liable  on  notes  for 
money  borrowed  by  him  to  purchase  stock  and 
other  supplies  and  pay  the  running  expenses. — 
Todd's  Ex'r  v.  First  Nat  Bank,  190  S.  W.  468. 
'  A  mother  intrusting  the  management  of  a 
farm  to  her  sob  was  not  liable  on  notes  on 
which  the  manager  was  surety,  given  for  a 
colt  and  buggy  for  bis  son. — Id. 
@=9l09(4)  (Tex.Civ.App.)  An  indorsement  of  a 
note  by  an  agent  in  tiis  own  name  does  not 
bind  the  principal.— Borschow  v.  Wilson,  190 
8.  W,  202. 

«c»l23(7)  (Tex.Ciy.App.)  In  action  for  price  of 
tomatoes  fruit  company  purchased  through 
manager  circumstance  that  plaintiff  made  no 
inquiry,  and  did  not  ask  manager  if  he  was  act- 
ing for  fruit  company,  could  not  be  regarded  as 
conclusivdy  showing  want  of  any  contract  to 
sell  to  fruit  mmpany. — Sanders  v.  Elberta  Fruit 
Co.,  190  8.  W.  817. 


4=>I24(3)  (Tex.Clv.App.)  Tn  action  against 
fruit  company  to  recover  agreed  price  for  toma- 
toes, which  plaintiff  claimed  fruit  company  had 
Ixnigbt  tbrongh'  its  manager  whether  manager 
was  acting  within  scope  of  authority,  held  for 
jury.— Sanders  y.  Elberta  ITrult  Co.,  190  S.  W. 
817. 

In  action  against  fruit  company  for  price  of 
tomatoes  purchased  through  manager,  whether 
plaintiff  tailed  to  use  reasonable  prudence  in 
dealing  with  manager,  as  agent  of  company,  held 
for  jury. — ^IcL 

(C)  Ilnaatfeorlaeil  and  IVroncCal  Aota. 

«=»I55(1)  (Tex.Civ.App.)  Where  manager  of 
fruit  company  undertook  to  handle  and  sell 
farmer's  tomatoes  solely  for  benefit  of  farmer, 
the  manager  was  the  farmer's  agent,  and  man- 
ager, individually,  and  not  fruit  company,  was 
liable  to  farmer  for  prices  realized. — Sanders  v. 
Elberta  Fruit  Co.,  190  S.  W.  817. 
^s>l58  (Mo.App.)  Where  an  automobile  man- 
t^acturer  constitated  one  its  general  agent  to 
sell  automobiles,  or  hdd  him  out  to  the  general 
public  as  such,  the  company  was  liable  for  auch 
agent's  fraud  in  selling  a  secondhand  car  a* 
a  new  one.— Renick  v.  Brooke,  190  8.  W.  641. 
«=s>l69a)  (Tex.  Civ.  App.)  Where  attorneys 
wrongfully  appropriated  in  behalf  of  a  corpo- 
ration proceeds  of  a  secured  note  payable  to 
plaintiCTs  order  jointly  ovmed  by  corporation 
and  plaintiff,  attorneys  and  corporation  were 
joint  tort-feasors,  and  were  jointly  and  several- 
ly liable  to  plaintiff.— BeaU  v.  Clack,  190  8.  W. 
774. 

(D)  Ratlfleatlon. 

«=>I71(1)  (Tex.Civ.App.)  That  principal  receiv- 
ed benefit  of  transaction  is  not  alone  sufficient 
to  make  him  liable  for  agent's  andertaking  in 
own   name.— Borschow   v.  Wilson,   190  8.   W. 

202. 

<3=>I7I(S)  (Tez.Ciy.App.)  Where  two  defend- 
ants in  suit  for  rescission  by  buyer  of  realty 
participated  with  another  defendant  in  acquisi- 
tion of  plaintiff's  property,  they  could  not  retain 
fruits  of  other  defendant's  fraud,  if  any,  on 
ground  that  individually  they  made  no  repre- 
sentations.—Barbian  V.  Grant,  190  S.  W.  78&. 

PRINCIPAL  AND  SURETY. 

See  Bail;    Guaranty;    Subrogation,  9=>7. 

V.  RIGHTS  AND  REMEDIES   OF 

SURETY. 

(O)  As  to  Coanrety. 

€=>I95  (Tez.Civ.App.)  The  release  of  one  of 
two  accommodation  makers  on  a  note  after  he 
had  become  a  cosurety  would  not  release  other 
accommodation  maker,  as  it  would  in  no  man- 
ner impair  his  riRht  of  contribution. — First 
State  Bank  of  Teague  T.  Hare,  190  8.  W.  1113. 

PRIORITIES. 

See  Chattel  Mortgages,  4s»167;    Courts,  «=» 
474;  Dower,  «s>20. 

PRIVATE  ROADS. 

See  Easements. 

PRIVATE  SCHOOLS. 

See  Schools  and  School  Districts. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^ss>38;   Witnesses,  ^s> 
219 

PROBATE. 

See  Wills,  ©=255,  281.  -^  ■ 
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PROCESS. 

See  Execution;  Garnishment;  Insurance,  $s> 
814;  'Judgment,  $=3l7;  Limitation  of  Ac- 
tions, 4=9ll8;    Sequestration. 

I.   NATUBE,  ISSUANCE,  REQtnSITES, 
Aim  VAXIDITY. 

4=96  (Tex.Civ.App.)  When  an  amendment  to 
petition  presents  new  cause  of  actfon,  citation 
must  be  issued  thereon  and  served  on  defendant, 
to  authorize  judgment  by  default  tliereon.— Hill 
V.  State,  190  S.  W.  255. 

«=324  (Tex.Clv.App.)  Under  Vernon's  Sables' 
Ann.  Civ.  St  1914,  art.  1852,  a  citation  in  par- 
tition of  land  virhich  failed  to  give  true  date  of 
filing  of  petition  held  fatally  defective,  and 
court  acquired  no  jurisdiction. — Simms  v.  Miears, 
190  S.  W.  644. 

n.  SEBVIOE. 

(B)   Snbatltated   Service. 

«s>70  Okfo.)  Laws  1875,  p.  106,  repealed  Gen. 
St.  1865,  c.  184,  §  7,  requiring  service  of  sum- 
mons, when  defendant  is  not  found,  by  leaving 
copy  with  some  white  member  of  his  family, 
and  in  latter  act  the  word  "white"  is  stricken 
out.— Schneiderbeinze  v.  Berg,  190  S.  W.  698. 

(B)  Return  and  Proof  of  Service. 

4=9 1 49  (Tex.Civ.App.)  The  return  of  service 
by  a  sheriff  or  a  disinterested  person,  author- 
ized I^  law  to  make  it,  is  prima  facie  evidence 
of  the  material  facts  recited  therein.— Pierce- 
Fordyce  Oil  Ass'n  v.  Staley,  190  S.  W.  814. 

PROFITS. 

See  Partnership,  €=9ll. 

PROHIBITION. 

See  Courts,  <3=>480;  Intoxicating  liqoors; 
Pleading,  «=9350. 

n.  JITBISDICTIOH,  PROOEEnilHGS, 
AMD  REI.IE7. 

4=>23  (Mo.)  A  preliminary  writ  of  prohibition 
commanding  the  trial  court  "to  take  no  further 
action  in  the  premises  until  the  further  order 
of  the  appellate  court  inhibits  all  action  by 
the  trial  court,  including  even  such  action  as  is 
not  prohiWted  by  the  permanent  writ  applied 
for  until  such  writ  is  quashed. — State  ex  rel. 
Powers  V.  Rassieor,  190  S.  W.  815. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  «=>30,  448. 

PROOF  OF  LOSS. 

See  Insurance,  ®s»552. 

•    PROPERTY. 

$=3lO  (Ky.)  One  having  no  actual  possession 
of  land  embraced  within  his  deed,  by  a  fiction 
of  law,  is  in  the  constructive  possession  of  all 
the  land  embraced  therein,  which  is  not  in  ac- 
tual possession  of  another. — Tennis  Coal  Co.  v. 
Sackett,  190  S.  W.  130. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Disorderly  House;  Indictment  and  Infor- 
mation, ®=>110. 

4=94  (Ark.)  Where  one  accused  of  pandering 
denied  all  the  material  evidence  against  him, 
evidence  of  his  receiving  goods  and  a  store  order, 


for  prostitution  of  a  woman,  was  admissible  aa 
tending  to  show  he  was  receiving  the  earaiun 
of  a  prostitute.— Sweat  v.  State,  BO  S.  W.  4K. 
In  trial  for  pandering,  testimony  of  a  witneea 
that  he  paid  accused  money,  although  he  testi- 
fied that  after  payment  he  bad  no  intercourse 
with  the  woman,  was  admissible. — Id. 

PROVOCATION. 

See  Homicide,  4=945. 

PROXIMATE  CAUSE. 

See  NegUgence,  «s>56,  82. 

PUBLIC  CORPORATIONS. 

See  Drains,  4=>18. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  4=3866-974, 

PUBLIC  IMPROVEMENTS. 

See  Onstitutional  Law,  4=9289,  290:    Levees; 
Municipal  Corporations,  4=93()2-530. 

PUBLIC  LANDS. 

See  Boundaries,  4=>37. 

in.  DiaPOBAI.  OF  liAKDS  OF  THE 

STATES. 

4s>l5i(7)  (Ky.)  A  senior  grant  vests  the  legal 
title  in  the  holder  and  is  always  the  paramount 
title,  unless  it  has  been  lost  by  another's  ad- 
verse possession  or  the  holder's  renunciation; 
and  the  senior  grantee  is  by  operation  of  law  in 
constructive  possession,  unless  the  land  is  in 
another's  actual  possession.— Tennis  Coal  Co. 
V.  Sackett,  190  S.  W.  130. 

In  suit  to  establish  owneraJbip  of  various 
tracts  of  land  conveyed  to  plaintiff  by  devisees 
under  win  of  original  patentee  and  to  minerals 
thereunder,  evidence  held  to  show  that  such 
tracts  were  not  embraced  in  any  exception  in 
the  patent  to  original  patentee  or  in  plaintiffs 
deed  from  devisees  under  patentee's  will. — Id. 

Where  plaintifiC  ini  suit  to  establish  ownership 
of  various  tracts  of  land  and  to  minerals  there- 
under had  substantially  shown  that  lands  were 
within  his  grant  and  not  included  in  any  prior 
grants  or  exclusiMiB,  the  burden  shifted  to  de- 
fendant to  show  that  lands  were  included  in  an 
exclusion  or  prior  grant. — Id. 

In  suit  to  establish  ownership  of  tract  of  land 
claimed  to  be  embraced  in  a  patent  and  in  deed 
to  plaintiff  from  devisees  under  patentee's  will, 
evidence  held  to  sustain  finding  of  jury  in  favor 
of  plaintiff  as  to  certain  tracts. — Id. 

Plaintiff  claiming  title  under  patent  should 
have  recovered  a  tract  not  embraced  by  any  oth- 
er patent,  unless  defendant  had  titie  by  adverse 
possession,  or  it  was  in  adverse  possession  at 
defendant's  vendor  when  deed  to  plaintiff  from 
patentee's  devisees  was  executed.— Id. 
4=9(51(7)  (Ky.)  Where  boundary  of  later  pat- 
ent laps  over  upon  an  earlier  patent,  the  later 
patent,  in  so  far  as  it  interferes  with  the  prior 
potent,  is  void.— Patton  v.  Stewart,  190  8.  W. 
1062. 

<&=»I72(8)  (Tex.Civ.App.)  By  Vernon's  Saylee' 
Ann.  Civ.  St.  1914.  art  6423,  prescribing  re- 

?uirement8  of  forfeiture  of  public  lands  sold  by 
ieneral  Land  Ofilce,  unless  entry  of  forfeiture 
is  made,  both  on  application  of  grantee  and  in 
account  kept  with  purchaser,  no  legal  forfeitmre 
results.— Speed  v.  Sadberry,  190  S.  W.  781. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;   Telegraphs  and  TeJO' 
phones. 
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PUNISHMENT.       . 

See  Criminal  Law,  ®=3l207;  Pardon ;  Schods 
and  School  DUtxicts,  «=3l76. 

PUNITIVE  DAMAGES. 

See  Damatres,  $s>87. 

QUALIFICATIONS 

See  Dlections,  <8=376,  81;   Judgee,  «=s>42,  45. 

QUIETING  TITLE. 

See  Appeal  and  Error,  $=»1073 ;  Husband  and 
Wife,  «=>206. 

II.   PBOOEEDINOS  AND  REI.IEF. 

€=>30(3)  ^Mo.)  In  a  suit  against  a  subsequent 
grantee  with  notice  to  have  the  title  vested  in 
plaintiff  under  her  prior  contract  for  purchase, 
only  the  subsequent  grantee  need  be  made  de- 
fendant.—McQuitty  V.  Steckdaub,  190  S.  W. 
690. 

QUO  WARRANTO. 

I.  NATITRXi  AND  OBOUNSS. 

^=s5  (Tex.Civ.App.)  A  suit  by  school  districts 
and  taxpayers  against  county  school  trustees 
to  enjoin  redistrictlng  of  the  county  could  be 
maintained  as  an  ordinary  suit  between  the  par- 
ties, and  need  not  be  by  a  proceeding  by  quo 
warranto  under  the  statute. — Collin  County 
School  Trustees  v.  Stiff.  190  S.  W.  216. 

H.  jmuSDIOTION.  pbooeedimos. 
AND  REX.IEF. 

^=»52  (Mo.)  In  quo  warranto,  facts  in  return, 
where  facts  are  in  dispute  as  between  petition 
a"nd  return,  must,  on  general  demurrer  and  mo- 
tion for  judgment  on  the  pdeadings,  be  taicen  as 
facts  in  case. — State  ex  rel.  Barker  v.  Merch- 
ants' Bxch.  of  St.  Louis,  190  S.  W.  903. 

RAILROADS. 

See  Appeal  and  Eiror,  €=>1060,  1066;  Carri- 
ers; Commerce,  €=327;  Damages,  ®=>69, 
105,  174;  Dedication,  <8=a20;  Eminent  Do- 
main, ®=»141;  Evidence,  ®==>471;  Master 
and  Servant;  Pleading,  €=64;  Trial,  i&=> 
191,  192,  252,  295 ;  Waters  and  Water  Cours- 
es, «=»171,  179. 

VX   OOXSTKnOTIOH,'  MAnTTEKANOE, 
Ain>  EQmPMENT. 

«8=»95(S)  (Mo.App.)  Under  Rev.  St.  1909,  f 
10626,  raUroad  must  maintain  crossing  flanks 
24  feet  in  length  at  street  crossing  within  city 
limits,  though  street  was  voluntarily  dedicated 
by  it  to  public  use,  and  was  not  opened  by 
legal  proceedings,  or  established  by  user  and  ex- 

?enditure  of  public  moneys. — PhiUips  t.  Pryor, 
00  S.  W.  1027. 
®=»II3(5)  (Tex,Civ.App.)  Under  Rev.  St.  1911, 
art.  6495,  held  that  defendant  railroad  would  be 
liable  to  plaintiff  for  damage  caused  by  flooding 
of  basement  if  cansed  by  railroad's  failure  to 
construct  culverts  or  sluices  necessary  to  pass 
off  surface  water. — Pence  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  190  S.  W.  638. 

As  defendant  railroad's  liability  for  damages 
caused  by  surface  water  must  be  by  failure  to 
comply  with  Kev.  St.  1911,  art.  6495,  it  owed 
no  duty  to  plaintiff  to  give  notice  that  an  open- 
ing had  been  washed  through  roadbed,  that  open- 
ing had  been  cribbed  up,  or  that  it  intended  to 
pat  a  culvert  under  its  roadbed. — Id. 
«=»l  13(10)  (Mo.App.)  Where  injury  to  plain- 
tiff's crops  was  cansed  by  failure  of  the  defend- 
ant railroad  company  to  construct  a  drain,  it 
conld  not  escape  liabiUty  by  showing  the  floods 
causing  the  injury  were  unusually  violent,  wbere 
such  floods  were  not  unusual. — Carson  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  190  S.  W.  949. 


«=9l  14(1)  (Tez.Civ.App.)  In  action  against  rail- 
road for  damages  caused  by  flooding  of  plain- 
tiff's basement  by  surface  water,  althongh  plain- 
tiff's cause  of  action  was  indefinitely  stated  and 
confused  by  failure  to  separate  two  counts  and 
by  immaterial  facts,  held  sufficient,  in  absence 
of  special  exceptions,  to  state  a  failure  to  com- 
ply with  Rev.  St.  1911,  art  6495.— Pence  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  190  S.  W.  538. 
9=9 1 14(4)  (Mo.App.)'  In  action  against  railroad 
for  failure  to  construct  ditches  as  provided  l^ 
Rev.  St.  1909,  I  3150,  evidence  held  sufficient 
to  carry  to  jury  the  issue  whether  such  failure 
caused  plaintiffs  damage.— Carson  v.  Missouri, 
K.  &  T.  Ry.  Co..  190  S.  W.  049. 
€=>II4(4)  (Tex.Civ.App.)' In  action  against  a 
railroad  for  damages  caused  by  flooding  of 
plaintiff's  basement  by  surface  water,  diverted 
from  natural  course  by  defendant's  elevated 
roadbed,  evidence  held  sufficient  to  take  to  jury 
question  of  defendant's  failure  to  provide  proper 
culverts  or  sluices  as  required  by  Rev.  St.  1911, 
art.  6495.— Pence  v.  Galveston,  H.  &  S,  A.  Ry. 
Co.,  190  S.  W.  538. 

Z.   OPERATION. 

(O  CompanleB  anil  Penona  lilabl*  for  Ib- 
inrles. 

^:9260  (Ark.)  Where  fire  was  set  to  cotton  by 
engine  of  railway  using  tracks  of  another,  both 
companies  were  responsible,  but,  if  Are  was  set 
by  engine  of  road  owning  tracks,  it  alone  was 
responsible. — Memphis,  D.  &  G.  By.  Co.  v. 
Richardson,  190  S.  W.  434. 
€=^266  (Ark.)  Where  fire  was  set  to  cotton  by 
engine  of  railway  using  tracks  of  another,  bo^ 
companies  were  responsible,  but  if  fire  was  set 
by  engine  of  road  owning  tracks,  it  alone  was 
responitible.- Memphis,  D.  &  G.  By,  Co.  v.  Bich- 
ardson,  190  S.  W.  434. 

Where  fire  was  communicated  to  cotton  from 
two  engines,  two  roads  operating  over  the  same 
tracks  each  owning  one,  neither  of  roads  could 
escape  liabiUty  on  ground  that  fire  was  hIso  set 
by  locomotive  operated  by  other. — Id. 
<g=»272  (Ark,)  In  suit  against  two  railroads 
for  destruction  of  cotton  by  fire,  evidence  held 
to  warrant  jury_  in  drawing  inference  that  ei- 
ther of  two  engines,  one  owned  by  each  road, 
emitted  sparks  wliich  set  fire  to  cotton. — Mem- 
phis, D.  &  G.  Ry.  Co.  V.  Richardson,  190  S. 
W.  434. 

€=>273  (Ark.)  In  action  against  two  railroads 
operating  oyer  same  tracks  for  setting  fire  to 
cotton,  verdict  against  one  road  was  not  incon- 
sistent because  there  was  also  a  finding  that  the 
fire  was  set  by  the  looomotive  of  the  other  road. 
—Memphis,  D.  &  G.  Ry.  C^.  y.  Richardson, 
190  S.  W.  434. 

(OJ    Ininrlea   to   litcensees   or   Trespaaaera 
In  General. 

^»275(1)  (Mo.App.)  Defendant  railway  com- 
pany was  not  ne!;Iigent  because  its  station  agent 
permitted  plaintiff,  a  minor,  to  assist  the  agent 
and  plaintiffs  father  io  spotting  and  moving 
an  empty  car  at  a  stocKyard  chate. — Dunscomb 
V.  Lusk,  190  S.  W.  397. 

The  company  was  not  negligent  because  its 
train  crew  failed  to  spot  an  empty  car  at  stock- 
yard chute,  where  such  place  was  alreadj  occu- 
pied, plaintiff's  stock  had  not  arrived,  and  the 
crew  would  return  within  an  hour.— Id. 

The  company  was  not  negligent  because  its 
agent  permitted  plaintiff,  while  so  assisting, 
to  pass  out  of  the  agent's  sight  to  the  forward 
part  of  the  ear  where  he  was  injured. — Id. 
€=»275(2)  (Mo.App.)  Plaintiff,  assisting  em- 
ployes on  defendant's  boarding  train,  held  not  a 
trespasser,  as  regards  duty  of  defendants  for 
her  safety,  merely  because  of  not  having  ex- 
ecuted a  release  required  by  a  rule  of  which  she 
did  not  know.— Etchison  v.  Lusk,  190  S.  W.  345. 

Plaintiff  assisting,  with  the  knowledge  of  the 
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foreman,  her  son  ,ln  hia  duties  on  a  boarding 
train  for  a  bridge  crew,  held,  as  regards  duty 
of  defendants  to  exercise  reasonable  care  for 
her  safety,  a  licensee,  with  an  interest.— Id. 
4;»279(2i  (Mo.App.)  Where  plaintiff,  a  minor, 
assisted  his  father  and  defendant  railway  com- 
pany's agent  in  moving  an  empty  car  to  a  stock 
chute  to  load  his  father's  stocK,  plaintiff  was  a 
licensee  with  an  interest  to  whom  the  railway 
company  was  liable  for  its  agent's  negligence. 
— Dunscomb  v.  Lusk,  190  S.  W.  397. 
«=>282(ie)  (Mo.App.)  A  Jury  finding  that  de- 
fendant railway  company  had  by  its  alleged  acts 
violated  some  duty  it  owed  plaintiff  added  noth- 
ing to  plaintiff's  case,  since  this  was  a  ques- 
tion of  law  for  the  court. — Dunscomb  v.  Jjaalt, 
190  S.  W.  397. 

(V)  Aeeidents  at  CroMlnvi. 

«=>303(1)  (Mo.App.)  A  railroad  was  guilty  of 
negligence  per  se  il  it  violated  a  statute  by 
maintaining  a  street  crossing  within  a  city  less 
than  24  feet  in  width,  and,  if  the  violation  prox- 
imately caused  injury  to  driver  of  wagon  whose 
horse  shied  when  frightened  by  locomotive,  road 
was  liable.— PhilUps  v.  Pryor,  190  S.,  W.  1027. 
«=s3l2(4)  (Tex.Civ.App.)  If  railroad  employes 
could  not  by  keeping  a  lookout  have  discovered 
an  automobile  stalled  on  the  track  in  time  to 
have  prevented  injuring  it,  there  was  no  neg- 
ligence.—Andrews  V.  Mynier,  190  S.  W.  1164. 
«=»326(2)  (Mo.App.)  Direction  of  trainman  at 
crossing  hlocked  with  cars  that  pedestrian  could 
pass  between  cars,  while  imposing  due  care  on 
rnilroad,  did  not  relieve  pedestrian  of  dut^  of 
using  rare  commensurate  with  her  surroundings. 
—Spain  T.  St.  Louis  &  S.  F.  R.  Co.,  190  S.  W. 
358. 

Pedestrian  who  at  railroad  crossing  blocked 
by  cars  was  informed  by  trainman  that  she 
might  pass  between  them  became  a  "trespasser," 
and  not  an  "invitee,"  if  she  went  further  down 
the  yards  than  necessary,  and,  incurring  un- 
necessary danger,  was  contributorily  negligent. 
—Id. 

^=9337(2)  (Mo.App.)  In  action  by  pedestrian 
for  injuries  at  crossing,  violation  of  city  ordi- 
nance prohibiting  blocking  of  street  for  more 
than  five  minutes  Md  not  proximate  cause  of 
injury.— Spain  T.  St  Louis  &  S.  F.  R.  Co.,  190 
R.  W.  .S!58. 

4=9337(3)  (Mo.App.)  Where  railroad's  locomo- 
tive let  off  steam,  and  horse  attached  to  wagon 
shied  at  crossing  maintained  by  road  less  than 
24  feet  wide  in  violation  of  statute,  so  that 
wagon  jounced  oven  rails  and  threw  out  driver, 
who  was  not  guilty  of  contributory  negligence, 
road  was  liablc—PhilUps  v.  Pryor,  190  S.  W. 
1027. 

4=9338  (Mo.App.)  Failure  of  engineer  to  stop 
engine  or  give  warning  to  plaintiff,  who  was 
standing  in  full  view  l)etween  tracks  at  cross- 
ing, awaiting  the  passage  of  another  train,  in 
attitude  of  attention  to  such  train,  was  negli- 
gence to  which  plaintiff's  contributory  negli- 
gence was  no  defense. — Waterfidd  v.  Wabnsh 
Ry.  Co.,  190  S.  W.  981. 

4=^338  (Tex.Civ.App.)  If  plaintiff  was  negli- 
gent in  going  upon  defendant's  track  with  his 
automobile,  and  defendant's  employiHi  did  not 
discoter  mm  and  could  not  by  ordinary  care 
have  discovered  him  in  time  to  prevent  injury, 
ho  could  not  recover  for  destruction  of  automo- 
bile.—Andrews  V.  Mynier,  190  S.  W.  1104. 
4=>345(2)  (Mo.App.)  In  action  against  railroad 
for  injuries  to  driver  of  delivery  wagon  at 
crossing,  held,  that  there  was  no  need  for  al- 
legation, proof,  or  finding  that  16-foot  crossing 
was  not  suffleient  to  furnish  ordinarily  safe 
way;  statute  requiring  crossings  in  cities  and 
towns  to  be  24  feet  wide.— Phillips  v.  Pryor,  190 
S.  W.  1027. 

.4=s>348(2)  (Mo.App.)  In  action  for  injuries  at 
crossing,  evidence  held  sufficient  to  justify  find- 
ing tlhat  same  trainman,  with  apparent  author- 


ity, directed  plainM,  whose  way  was  blocked 
by  cars,  to  go  between  them.— Spain  v.  St.  Loois 
&  S.  F.  R.  Co.,  190  S.  W.  358. 

In  pedestrian's  action  for  injuries  in  attempt- 
ing crossing  blocked  by  cars,  evidence  held  to 
show  that  main  track  was  not  blocked,  and  that 
plaintiff  was  already  safely  across  blocked  track 
when  injured,  and  was  going  down  track  for 
other  purpose  than  to  cross. — Id. 
4^348(2)  (Mo.App.)  In  action  against  railroad 
by  driver  of  wagon  for  injuries  wDen  horse  was 
frightened  at  crossing  by  engiife,  evidence  held 
sufficient  to  justify  finding  that  road's  failure  to 
have  crossing  24  feet  wide  was  proximate  cause 
of  injuries.— PhilUps  v.  Pryor,  190  S.  W.  1027. 
4=»350(1)  (Mo.App.)  Where  evidence  most  fa- 
vorable to  plaintiff  showed  that  while  standing 
between  tracks  at  crossing,  awaiting  the  pas- 
sage of  a  train  before  crossing  to  station,  he 
was  struck  by  engine  approaching  without 
warning  on  another  track,  his  faculties  being 
nnjmpalred,  held  proper  to  submit  case  to  jury. 
— Waterfield  v.  Wabash  Ry.  Co.,  190  S.  W.  981. 
<g=>350(7)  (Tex.Civ.App.)  Evidence  held  to 
present  a  jury  question  whether  one  injured  by 
railway  cars  received  due  warning  of  dieir  ap- 
proach.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Sullivan, 
190  8.  W.  739. 

(3=>3S0(13)  (Tex.Civ.App.)  Evidence  held  to 
present  a  question  for  the  jury  whether  a  pe- 
destrian, injured  by  railway  cars,  was  negli- 
gent.—Oulf,  O.  &  8.  F.  Ry.  Co.  ▼.  Sullivan. 
190  8.  W.  739. 

4=s>350(14)  (Mo.App.)  In  action  against  railroad 
for  injuries  at  crossing  when  horse  15  year  old 
plaintiff  drove  was  frightened  by  engine  and 
plaintiff  was  thrown  out,  whether  he  was  guilty 
of  contributory  negligence  heU  for  jury. — Phil- 
lips V.  Pryor,  190  S.  W.  1027. 
<&=>35l(2)  (Mo.App.)  In  action  against  railroad 
for  injuries  at  crossing  when  plaintiff's  horse 
shied,  and  wagon,  jouncing  ovw  projectins  rails, 
threw  plaintiff  out,  instruction  held  not  errone- 
ous for  referring  to  rails,  though  negligence  com- 
plained of  was  failure  to  maintain  crossing  as 
wide  as  required  by  statate.— PhilBps  ▼.  Prr- 
or,  190  S.  W.  1027. 

4=»39t(5)  (Mo.App.)  In  action  against  railroad 
for  injuries  to  plaintiff  at  crossing  when  his 
horse  shied  and  he  was  thrown  ont  by  his  wag- 
on jouncing  over  projecting  rails,  reference  to 
such  rails  in  instruction  held  not  to  require  giv- 
ing of  one  stating  that  road  was  not  guilty  of 
negligence  in  permitting  ties  and  rails  to  pro- 
ject—PhilUps  V.  Pryor,  190  S.  W.  1027. 

«=>35l(9)  (Tex.Civ.App.)  In  a  pedestrian's 
action  for  injuries  when  struck  by  railway  cars, 
a  charge  that  if  the  railway  had  no  watchman 
on  the  cars  and  gave  no  signal  by  bell  or  whis- 
tle, it  was  liable,  even  though  it  had  exerdsed 
ordinary  care  in  other  respects,  and  the  plain- 
tiff was  adequately  warned  of  the  danger  in 
crossing  the  track,  was  erroneous. — Gulf.  C. 
&  S.  F.  Ry.  Co.  V.  SulUvan,  100  S.  W.  789. 

4=3351(12)  (Mo.App.)  In  action  for  injuries  to 
pedestrian,  who,  at  invitation  of  trainman,  at- 
tempted to  pass  between  cars  blocking  crossing, 
road  held  entitled  to  instruction  embodying  de- 
fense of  contributory  negligence.— Spain  v.  St 
rx)ui8  &  S.  F.  R.  Co.,  190  S.  W.  358. 

4=>35|(21)  (Mo.App.)  In  action  against  rail- 
road for  injuries  to  driver  of  wagon  at  cross- 
ing, instruction  held  not  so  misleading,  confus- 
ing, and  unintelligible  that  jury  could  not  de- 
termine facts  necessary  to  liability,  though,  ia 
submitting  question  of  proximate  cause,  tliat 
phrase  was  not  used.— Phillips  v.  Pryor,  100  S. 
W.  1027. 

(O)  Injuries  to  Peraoaa  ob  •>  mesr  Traalra. 

4s>357  (Ky.)  When  it  is  said  that  an  engineer 
must  use  ordinary  care  vrith  the  means  he  has 
at  hand,  this  implies  such  care  as  a  competent 
engineer  would  exercise,  and  the  doing  of  sucji 
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things  as  a  capable  englne«r  would  do.— Louis- 
▼ille  &.  N.  R.  Co.  T.  Perry'8  Adm'r,  190  S.  W. 
1064. 

^—^376(4)  (Ky.)  When  an  engineer  discovers, 
■while  200  feet  or  more  from  a  pedestrian,  that 
lie  was  unconscious  of  the  approach  of  the  en- 
gine, it  is  then  bis  duty  at  once  to  use  ordinary 
care,  with  the  means  at  bis  command,  to  stop 
the  engine.— LonisTille  &  K.  R.  Oo.  t.  Perry*» 
Aidm'r,  190  B.  W.  1064. 

^=>379  (Ky.)  Id  determining^  the  degree  of 
care  to  be  exercised  by  an  engineer  who  discov- 
ers a  person  walking  on  the  tracks  in  front  of 
the  'engine  oblivious  of  the  approach,  it  is  im- 
material whether  the  person  has  good  or  bad 
hearing,  sight  or  health.— Louisville  &  K.  R. 
Co.  V.  Perry's  Adm'r,  190  S.  W.  1064. 
^=>390  (Mo.App.)  In  respect  to  negligence  un- 
der the  humanitarian  rule  contributory  negli- 
gence is  no  defense,  either  under  the  laws  of 
this  state  or  of  Colorado,  where  the  cause  of 
action  for  killing  on  defendant's  track  arose.- 
Armstiong  t.  Denver  &  R.  Q.  R.  Co.,  190  S. 
W.  944. 

An  engineer's  failure  to  keep  a  lookout  may 
be  an  ingredient,  but  is  not  an  indispensable 
element,  of  a  cause  of  action  predicated  upon  a 
breach  of  humanitarian  duty. — Id. 

Where  an  engineer  was  keeping  ii  lookont, 
and  saw  and  realized  the  full  peril  of  one  on 
the  track,  the  humanitarian  duty  devolved  up- 
on him  to  exercise  reasonable  care  to  avert  in- 
jnry.- Id. 

«=>394(6)  (Mo-App.)  Petition  In  action  for 
death  of  telegraph  foreman  killed  on  defendant's 
track  held  to  sufficiently  allege  cause  of  action 
based  on  last  chance  negligence. — Armstrong  v. 
Denver  &  R.  G.  R.  Co.,  190  S.  W.  944. 
€=9396(1)  (Mo.App.)  In  an  action  for  the  death 
of  a  telegraph  foreman  killed  by  a  train,  on 
ground  of  engineer's  failure  to  give  signals  on 
entering  curves  and  cuts,  the  burden  of  proving 
such  negligence  was  upon  plaintiff. — Armsttong 
V,  Denver  &  R.  6.  R.  Co.,  190  S.  W.  944. 
4=»398(3)  (Ky.)  Where  one  in  cWge  of  a  lo- 
comotive was  not  the  regular  engineer,  but  a 
fireman  temporarily  in  charge,  his  evidence  that 
he  exercised  all  means  at  his  command  to  atop 
the  engine  before  striking  deceased  is  not  con- 
clnsive.— Louisville  &  ^f.  R.  Co;  v.  Petry'B 
Adm'r,  190  S.  W.  1064. 

4=9400(6)  (Mo.App.)_  In  action  for  death  of 
telegraph  foreman  killed  by  defendant's  passen- 
ger train,  evidence  held  insufficient  to  raise  a 
debatable  issue  of  fact  as  to  neg'i^ence  of  de- 
fendant's engineer  in  failing  to  give  warning 
signals  on  entering  curves  and  cuts.— Armstrong 
T.  Denver  &  R.  G.  R.  Co.,  190  S.  W.  944.  - 
«=»400(m  (Ky.)  Evidence  held  to  present  a 
question  for  the  jury  whether  the  engineer,  after 
seeiniF  deceased  on  the  track,  could  by  ordinary 
care  and  with  the  means  at  bis  command  have 
stopped  the  engine  in  time  to  have  avoided  In- 
jury.- Louisville  &  N.  R.  Co.  v.  Perry's  Adm'r, 
100  S.  W.  1064. 

€=s>400(14)  (Mo.App.)  In  action  for  death  of 
telegraph  foreman  killed  on  defendant's  track, 
evidence ,  )l«Id  sufficient  to  take  the  question  of 
defendant's  negligence  under  humanitarian  rule 
to  the  jury.— Armstrong  v.  Denver  &  R.  Q.  R. 
Co.,  190  S.  W.  944. 

(H)   Injuries   to   Antmala  on  or  near 
Traelu. 

<g=>4ll(18)  (Mo.App.)  When  a  road  across  a 
railway  has  become  a  public  road,  so  that  the 
railroad  company  is  not  bound  to  fence  across 
it,  it  is  bound  to  construct  cattle  guards. — Le 
Master  v.  Butler  County  R.  Co.,  190  S.  W.  88. 
«s»44l(6)  (Mo.App.)  In  an  action  under  Rev. 
St.  1909,  !  3145,  the  burden  is  on  plaintiff  to 
prove  that  his  animal  entered  the  railroad  right 
of  way  at  a  place  where  the  statute  required  ■ 


fences  or  cattle  jruards,  and  that  tbe  statute  had 
not  been  complied  with. — Le  Master  v.  Butler 
County  R.  Co.,  190  S.  W.  38. 
«=>446(7)  (Mo.App.)  The  question  whether  the 
railroad  was  required  to  construct  a  cattle 
guard  between  the  place  where  plaintiff's  mare 
was  killed  and  a  nearby  highway,  held  under 
the  evidence  for  tbe  jury. — Le  Master  r.  Butler 
County  R,  Co.,  190  S.  W.  88. 

<D    FIFM. 

«=>46l  (Tex.Civ.App.)  Where  one  occupying 
a  house  on  right  of  way  of  railroad  operated  by 
lumber  company  knew  that  sparks  escaping 
from  _  the  engine  had  started  fires  on  different 
occasions,  she  was  not  guilty  of  contributory 
negligence  in  failing  to  remove  her  property 
from  the  house,  having  the  right  to  assume  that 
the  company  would  not  operate  its  locomotives 
BO  as  to  endanger  her  property.— Blount-Decker 
Lumber  Co.  v.  Martin,  190  S.  W.  232. 
®=»470  (Tex.Civ.App.)  Where  a  lumber  com- 
pany owning  bouses  occupied  by  its  employes 
consented  to  an  employ^  subletUng  his  bouse, 
sublessee  was  not  a  trespasser,  and  the  com- 
pany owed  her  duty  of  exercising  ordinary  care 
m  operating  its  locomotives  so  as  not  to  fire 
house  and  destroy  her  household  goods.— Blount- 
Decker  Lumber  Co.  v.  Martin,  190  S.  W.  232. 
c&=>482(l)  (Tex.Civ.App.)  In  a  suit  against  de- 
fendant for  negligently  firing  house  in  wfaicji 
plaintiff  was.  living^  evidence  held  to  warrant  a 
finding  that  plaintiff  was  continuing  to  occupy 
the  premises  which  belonged  to  defendant,  with 
its  acquiescence.— Blount-Decker  Lumber  Co.  v. 
Martin,  190  S.  W.  232. 

«s>482(2)  (Mo.App.)  In  action  by  innirer*  who 
had  paid  for  loss  of  cedar  logs  piled  near  d»- 
fendant'a  track  and  alleged  to  nave  been  de- 
stroyed by  fire  started  by  sparks  from  defend- 
ant's engine,  evidence  held  to  sustain  verdict  - 
for  plaintiffs.— Belt  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  190  S.  W.  1002. 

RAPE. 

See  Criminal  Law,  «=3200,  351,  363,  366,  666, 
718,  722,  726,  809,  1169;   Witnesses,  «=»847. 

I.   OFFENSES   AND   RESPONSIBII.ITT 
THEBEFOR. 

^^6  (Mo.)  Tb^  offense  of  carnally  knowing  a 
chaste  girl  between  14  and  18  years  old,  defined 
by  Rev.  St.  1909,  g  447^  as  amended  by  Laws 
1913,  p.  218,  may  be  committed  with  or  without 
force.— State  v.  Volz,  100  S.  W.  307. 
4^=>I3  (Mo.)  Tke  offense  of  carnally  knowing  a 
chaste  girl  between  14  and  18  years  old,  defined 
by  Rev.  St.  1909,  g  4472,  as  amended  by  Laws 
1918,  p.  218,  may  be  ooounitted  with  or  without 
consent  of  the  girl^-fitate  t.  Volz,  190  S.  W. 
307. 

n.  PKOSEOUTION  ANB  P1TNI8HMENT. 

(B)  Bvldenee. 

€=>36  (Mo.)  In  a  prosecution  for  carnally 
knowing  a  chaste  firl,  there  is  no  presumption 
that  the  prosecutrix  was  previously  chaste  as 
the  chastity  of  the  prosecutrix  must  be  both 
charged  and  proved.— State  T.  Volz,  190  S.  W. 
307. 

®=40(3)  (Tex.Cr.App.)  In  prosecution  for  an 
assault  with  intent  to  rape,  evidence  that  prose- 
cutrix had  theretofore  lived  with  another  man 
at  her  house,  and  had  had  an  illegitimate  child, 
and  had  been  compelled  to  leave  her  home  on 
account  of  her  immoral  relations  with  men,  was 
admissible.— Jennings  v.  State,  100  S.  W.  733. 

€=»48(1)  (Tex.Cr.App.)  In  prosecution  for  as- 
sault with  intent  to  rape,  statements  of  party 
assaulted  to  certain  witnesses,  and  her  com- 
plaint of  her  injury  soon  after  offense,  held  res 
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«e8ts,  and  admissible.— Jennings  y.  State,  190 
S.  W.  733. 

«=»48(2)  (Tex.Cp.AppO  Testimony  of  a  neigh- 
boring woman,  called  in  after  the  commission 
of  the  crime,  that  the  victim  told  her  who  the 
party  was  who  caused  her  injury,  but  not  stat- 
ing who  this  was,  was  proper.— Marion  v.  State, 
190  S.  W.  499. 

«=>5I(1)  (Mo.)  Testimony  by  the  prosecuting 
witness  that  defendant  stated  he  was  21  years 
old,  is  sufficient  to  justify  the  jury  in  finding 
that  'he  was  more  than  17  years,  so  that  he 
might  be  convicted  of  the  offense  defined  by 
Rev.  St.  1909,  §  4472,  as  amended  by  Laws 
1913,  p.  218.— State  v.  Volz,  190  S.  W.  307. 
«s»52a)  (Tex.Cr.App.)  Evidence  of  complaint 
and  condition  of  victim,  a  child  of  eight,  held 
sufficient  to  sustain  conviction  of  rape. — Marion 
y.  State,  190  S.  W.  499. 

(C)  Trial  and   Review. 

•«=55  (Mo.)  Where  the  charge  is  one  which 
produces  prejudice,  the  prosecution  must  be 
conducted  with  scrupulous  fairness  to  avoid 
the  possibility  of  adding  other  prejudice.— State 
V.  Davis,  190  S.  W.  ^7. 
€=»59(1)  (Mo.)  An  instruction  iSiat  the  charge 
of  rape  is  easy  to  make  and  hard  to  disprove, 
is  objectionable  as  apt  to  mislead  the  jury  as 
to  the  burden  of  proof  which  rests  on  the  state 
throughout  the  whole  case.— State  v.  Davis,  190 
S.  W.  297. 

«=>59(1)  (Tex.Cr.App.)  In  prosecution  for  an 
assault  with  intent  to  rape,  where  defendants 
testimony  made  an  issue  as  to  self-defense,  or  of 
his  going  to  see  her  at  her  invitation  and  having 
sexual  intercourse  with  her,  the  failure  to  sub- 
mit such  defenses  was  reversible  error.^en- 
nlngs  y.  State,  190  S.  W.  733. 
^=»59(12)  (Mo.)  In  a  prosecution  for  rape,  an 
instruction  declaring  that  it  is  no  defense  that 
prosecutrix  made  no  outcry  at  the  time  or  com- 
plaint thereafter,  should  be  accompanied  by  an 
ustruction  t'hat  evidence  of  the  failure  to  com- 
plain or  outcry  is  material.- State  v.  Davis, 
190S.W.  297.  

RATE. 

See  Carriers,  ^=930. 

RATIFICATION. 

See  Principal  and  Agent,  <8=!»171. 

REAL  ACTIONS. 

See  Ejectment;    PartitM»;    Trespass  to  Try 
Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  ^=»829. 

REBUTTAL     . 

See  Trial,  <8=»62;  Witnesses,  ®»394. 

RECEIVERS. 

See  Corporations,  <S=>e21 ;   Novation,  «=>5,  12. 
VI.   ACTIONS. 

<gs>t78  (Mo.App.)  Where  banli's  receiver  sues 
one  of  a  number  of  indorsers  of  a  note,  court 
will,  on  application,  order  receiver  to  sue  all 
imrties  to  avoid  multiplicity  of  suits^-Citizens 
Ti-ust  Co.  v.  Ward,  190  S.  W.  3«4. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  <e=»6ei-678 ;  Trial,  «=41- 
106. 

RECITALS. 

See  Taxation,  <&=9te0;   Vendor  and  Purchaser, 
<&=9230. 

RECOGNIZANCES. 

See  Criminal  Law,  «s»1070l 


RECORDS. 

See  Appeal  and  Error,  «=>49&-714;  Bound- 
aries, ^=>36;  Courts,  $s>116;  Criminal 
Law,  <S=»1088-1125 ;  Judgment,  «=>266; 
Municipal  Corporations,  $s>100. 

RECOUPMENT. 

See  Set-OS  and  Counterclaim. 

REDEMPTION. 

See  Taxation,  «=>fi96;  Vendor  and  Purchaser, 
<S=289. 

REFERENCE. 

See  Appeal  and  Error.  «s>1017. 

REFORMATION  OF  INSTRUMENTS, 
n.  FROOEEDiiras,Ain>  relief. 

iS=»45(5)  (Ark.)  To  authorise  reformation  of  a 
conveyance  to  include  land,  evidence  must  be 
clear  that  its  omission  was  -  contrary  to  the 
intention  of  both  parties.— James  Holcombe  & 
Rainwater  y.  Fan,  190  S.  W.  444, 

REFRESHING  MEMORY.  . 

See  Witnesses,  «=»255,  257. 

REFUNDING. 

See  Vendor  and  Purchaser,  ^=>98. 

REGISTERS  OF  DEEDS. 

See  Limitation  of  Aetioos,  4=967. 

REIMBURSEMENT. 

See  Contracts,  «=»233. 

REINSTATEMENT. 

See  Insurance,  4^9366. 

RELATION  BACK. 

See  Trespass,  «=3l9. 

RELATIONSHIP. 

See  Judges,  «=34S. 

RELEASE. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement ;  Dower,  ^=>49 ;  Executi<M»,  «:= 
146:    Payment:    Vmdor  and  Purchaser,  *» 

X.  REQTTISITES  ANB  VAUDITT. 

«=>I2(3)  (Tex.Civ.App.)  ^,750  paid  injured 
railroad  employe  for  settlement  held  not  so 
grossly  inadequate  as  of  itself  to  constitute  a 
badge  of  fraud  practiced  upon  'him.— Atchison, 
T.  4  S.  F.  Ry.  Co.  v.  Smith,  190  S.  W.  761. 
«=s>l7(2)  (Tex.Civ.App.)  Misrepresentations  by 
railroaJds  claim  agent  to  its  injui-ed  emploj-fi 
concerning  the  services  to  be  rendered  by  some 
of  bis  attorneys  did  not  of  themselves  constitute 
a  sufficient  basis  for  rescission  of  the  contract 
of  settlement,  where  the  employe's  incompetency 
and  tie  claim  agent's  fraud  were  not  ^huwn. — 
Attyhison,  T.  &  S.  P.  Ry.  Co.  y.  Smith,  190  S. 
W.  761. 

Arguments  made  to  its  injured  employe  by 
railroad's  claim  agent,  to  induce  bdm  to  settle, 
relative  to  delays  and  uncertainties  of  suits, 
held  itraudulent. — Id. 

®=9|8  (Tex.Civ.App.)  The  distressed  financial 
circumstances  of  railroad's  employe  when  lie 
settled  his  claim  did  not  furnish  sufficient  basis 
for  rescission  of  the  settlement.— Atchison,  T.  ft 
S.  F.  Ry.  Co.  y.  Smith,  190  S.  W.  761. 
«=>I9  (Tex.Civ.App.)  ArgnmenU  made  to  its 
injured  employe  by  railroad's  claim  agent,  to  m- 
duce  him  to  settle,  relative  to  delaja  and  uncer- 
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tainties  of  Baits,  held  not  to  amount  to  undus 
influence— Atchison,  T.  &  8.  F.  By.  Co.  ▼. 
Smith,  190  S.  W.  761. 

XXL   PliEABIKO,     EVIDKWOE.     TBXAX., 
AMD  HEVIEV7. 

9==>53  (Mo.App.)  In  servant's  action  for  inju- 
ries, where  release  is  pleaded  and  timely  objec- 
tion made  by  defendant  that  plaintiff  had  not 
tendered  bade  the  consideration,  plaintiff  must 
plead  and  prove  excuse  for  failure  to  make  ten- 
der—Wessel  V.  Wm.  Waltke  &  Co.,  190  S.  W. 
628. 

<S=957(2)  (Tez.OlT.App.)  In  railioad  emjployC'a 
action  for  injuries,  evidence  held  insufficient  to 
support  findings  that  he  was  mentally  incom- 
petent to  make  a  valid  contract  of  settlement, 
and  that  he  was  induced  to  make  it  by  misrep- 
resentations by  the  claim  agent  of  the  railway 
and  by  undue  inflnenoc  exercised  npon  liim.— 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smith,  190  S. 
W.  761. 

RELEVANCY. 

See  Crimiikal  Law,  ^soS61-9l2. 

REMAINDERS. 

See  Life  Estates. 

^S9l7(2)  (Mo.)  If  a  deed  conveyed  a  life  es- 
tate with  remainder  over  to  grantee's  children, 
in  fee,  a  cause  of  action  against  a  grantee  of 
mother  would  not  accrue  until  terminatioa  of 
life  estate.— Tennison  v.  Walker,  190  8.  W.  9. 

REMISSION. 

See  Appeal  and  Error,  «S91140. 

REMOTENESS. 

See  Homicide,  «s>163. 

REMOVAL 

See  Monlcipal  Corporations,  $=»181;    Officers, 
«=»70,  72;  Trusts,  «=»167. 

REMOVAL  OF  CLOUD. 

See  Quteting  Title. 

RENEWAL 

See  Corporations,  «s»37. 

RENUNCIATION. 

See  Contracts,  «=>313. 

REOPENING  CASL 

See  Trial,  «=»67. 

REPLEVIN. 

I.   RIQHT  Of  AOTIOH  AND  DEFEKSE& 

^s»4  (Mo.App.)  A  paper  in  the  form  of  a  prom- 
issory note  but  not  delivered  nor  supported  by 
consideration  may  nevertheless  be  the  auhject 
of  replevin  by  the  maker.— Pounds  v.  Farmers' 
Union  Mercantile  Co..  190  8.  W.  374. 
«=>I2(2)  (Mo.App.)  In  replevin  for  hides  tanned 
for  plaintiffs,  deten.se  being  lien  thereon  for  such 
tanning,  plaintiffs  coold  claim,  by  way  of  set-off 
or  recoupment,  a  larger  amount  owing  by  de- 
fendant on  debt  growing  out  of  the  contract  on 
which  the  lien  claim  was  founded. — Collins  t. 
John  Pfingsten  Leather  Co.,  190  8.  W.  900. 

tV.  PLEADiirO  AMD  BVXDENOB. 

^=»72  (Ark.)  In  a  suit  to  recover  a  mule,  in 
which  it  appeared  that  a  note  retaining  title 
to  mule  was  found  among  papers  of  defendant's 
testator,  evidence  held  to  warrant  verdict  for 
defendant— Clements  v.  Ferrell,  190  8.  W.  461. 


TI.   TBIAX.  JPPOlPBire.  EHTOBOE. 

MENT  OF  JTTDOMEHT,  AMD 

BETXEW. 

€=b88  (Mo.App.)  Where  evidence  of  a  substan- 
tial character  is  produced  by  the  plaintiff  in 
replevin  action  to  rebut  presumptions  in  favor 
of  defendant,  the  question  of  whether  such  evi- 
dence overcomes  the  presuntptions  is  for  the 
jury.— Pounds  v.  Farmers'  Mercantile  Co.,  190 
S.  W.  374. 

€=3 1 06  (Mo.App.)  Where  stock  of  goods  as- 
signed for  the  benefit  of  creditors  was  taken 
under  execution,  and  the  trustee  replevied  it, 
but  possession  was  decreed  to  the  constable  who 
levied  execution  on  a  judgment  for  a  por- 
tion of  the  value  of  the  goods,  judgment'  for  only 
actual  amount  due  should  have  been  entered. — 
Meston  v.  Crawford,  190  S.  W.  391. 

REPLY. 

See  Pleading,  «s>1.76. 

REPUDIATION. 

See  CoTitorations,  <S=s>426. 

REPUGNANCY. 

See  Witneeaes,  «:;3S79-S94. 

REPUTATION. 

See  Evidence,  «a»106;  Homicide,  «s»16S; 
Witnesses,  «=>87. 

REQUESTS. 

See  Criminal  Law,  «=>824,  829;  Trial,  «=> 
266-261. 

RESCISSION. 

See  Cancellation  of  Instniments;  (Compromise 
and  Settlement,  «=>18;  Contracts,  «=»270; 
Exchange  of  Property;  Sales,  <8=>121,  134; 
Vendor  and  Purchaser,  <8=>98-123. 

RES  GEST/E. 

See  Criminal  Law,  «s9363-368;   Bape,  «=>48. 

RESIDENCE. 

See  Divorce,  «s»91 ;   Elections,  4=»76. 

RES  IPSA  LOQUITUR. 

See  Blaster  and  Servant,  4s>266. 

RESISTING  OFFICER. 

See  Homicide,  4=>96,  276. 

RES  JUDICATA. 

See  Judgment,  «=3690-743. 

RESULTING  TRUSTS. 

See  Trusts,  ie=>86. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  <g=»188,  190. 

RETURN. 

See  Execution,  9=9344;  Process,  «=s»149. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Deeds,  9=>130 ;   Landlord  and  Tenant,  43> 

REVIEW. 

See  Appeal  and  Error,  «=»840-1007. 
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REVIVAL. 

See  Abatement  and  Revival. 

REVOCATION. 

See  Trusts,  «5»59. 

RIGHT  OF  WAY. 

See  Easemnits. 

RISKS. 

See  Master  and  Servant,  (S=»216-226,  28& 

ROAOS. 

See  Higfaways. 

ROBBERY. 

See   Criminal  Law,   €=9351. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <S=>101, 102, 107. 

SALES, 

See  Ohattel  Mortgages,  €=>219;  Corporations, 
<8=»121 ;  Evidence,  <S=3l31,  354,  441 ;  Execu- 
tion, «=>220-288 ;  Executors  and  Administra- 
tors, <S=>.3.'J0-358 ;  Frauds,  Statute  of,  e=>83 ; 
Guardian  and  Ward ;  Infants,  <S=»37-39 ;  In- 
toxicating Liquors,  €=»286 ;  Judicial  Sales  ; 
Life  Estates,  €==27 ;  Logs  and  Lotxing,  <&=» 
3;  Parties,  ®=>15;  Pleading,  €=»93;  Prin- 
cipal and  Agent,  €=>103;  cunday,  ^=>7; 
Taxation,  ®=3698-788 ;  Trusts,  <8='191 ;  Ven- 
dor and  Purchaser. 

I.  BEQtnSITES  AND  VAI.IDITT  OF 
OONTKAOT. 

®=»33  (MoApp.)  Where  plaintiff  had  purchas- 
ed his  fathers  business  without  derendant's 
knowledge  and  sold  grease  to  the  latter,  a  con- 
tract to  pay  the  reasonable  value  of  grease  re- 
ceived will  be  implied  by  law,  and  quantum 
meruit  therefor  sustained.— M^ikel  v.  St.  Louis 
Hide  &  Tallow  Co.,  190  S.  W.  Oil. 
<8=»52(2)  (Mo.App.)  The  seller's  acceptance  of 
the  buyer's  order,,  referring  thereto,  held  to  make 
letters  between  the  parties  an  essential  part  of 
the  contract  and  admissible. — Antrim  Lumber 
Co.  V.  Daly,  190  S.  W.  971. 
€=>52(2)  (Tex.Civ.App.)  In  an  action  against  a 
railroad  to  recover  for  groceries  furnished  de- 
fendant's section  hands  and  laborers  pursuant 
to  an  alleged  agreement  with  defendant's  sec- 
tion foreman  that  defendant  would  be  respon- 
sible, burden  of  proof  was  upon  plaintiff  to 
^ow  right  to  recover. — Texas  at  P.  By.  Oo.  v. 
Lucas,  190  S.  W.  800. 

«=>52(5)  (Tex.Civ.App.)  I»j  an  action  against  a 
railroad  to  recover  for  groceries  fuminied  de- 
fendant's section  hands  and  laborers  pursuant  to 
alleged  agreement  wiUi  defendanf  g  foreman  that 
defendant  would  be  responsible,  evidence  held 
insufficient  to  support  a  verdict  for  plaintiff. — 
Texas  &  P.  Ry.  Co.  v.  Lucas,  190  S.  W.  800. 
©=>52(6)  (Tex.Civ.App.)  In  action  for  price  for 
printing  and  supplies,  evidence  held  to  support 
verdict  that  plaintiff,  through  its  agent,  dealt 
with  defendant,  binding  him  individually. — Luck 
v.  Alamo  Printing  Co.,  190  S.  W.  204. 
«=>53(3)  (MoApp.)  In  suit  on  pote,  question 
whether  defendant  was  deceived  into  giving  or- 
der for  goods,  and  into  executing  note  therefor, 
by  being  made  to  think  that  his  contract  with 
plaintiff  involved  only  making  him-  agent  for  it, 
was  for  jury. — Pioneer  Stock  Powder  Co.  v. 
Broyles,  190  S.  W.  643. 

n.   OOKSTBTTOnON  OF  CONTRACT. 

@=>68  (MoApp.)  An  automobile  sales  contract 
providing  that  it  was  subject  to  acceptance  by 
the  seller  who  reserved  right  to  fill  orders  to 
the  extent  of  its  ability,  etc.,  refers  to  the  auto- 
mobile purchase,  and  not  to  subsequent  orders 


for  repairs.— Stanley  v.  Weber  Implemefnt  &  Ve- 
hicle Co.,  190  S.  W.  372. 

4=>8I(1)  (Mo.Aj)p.)  Where  defendant  advised 
plaintiff  that  his  order  for  new  automobile  parts 
would  have  prompt  attention,  but  later  advised 
it  could  not  ship  them  for  three  weeks  because 
the  factory  was  not  able  to  sooner  supply  theno, 
held,  defendant  was  not  liable  because  plaind.ff 
meanwhile  lost  profitable  chances  to  sell  his 
machine.— Stanley  v.  Weber  Implement  &  Ve- 
hicle Co..  190  S.  W.  372. 

ni.  MODIFICATION   OR  RESCISSIOir 

OF  CONTRACT. 

(O  Reselaalon  by  Bnrer. 

®=3l2l  (Mo.App.)  Where  buyer  of  showcases 
told  seller  that  work  was  unsatisfactory  and  or- 
dered him  to  take  fhem  back,  his  action  in  re- 
taining showcases  and  using  them  as  his  own 
until  bringing  of  an  action  to  recover  purchase 
price  waived  all  rights  to  rescind  the  contract 
derived  from  his  tender. — St.  Louis  CarbonatiDg 
&  Mfg.  Co.  V.  Loevenhart,  190  S.  W.  627. 
<S:=>I24  (Mo.App.)  The  tender  of  property  by 
buyer  to  seller  in  answer  in  an  action  to  recover 

gurchase   price    held   not   sufficient. — St.    L<ouis 
arbonating  &  Mfg.  Co.  v.  Loevenhart,  190  S. 
W.  627. 

IV.  PERFORMANCE  OF  CONTRACT. 
(C)  Delivery    and    Acceptance    of    Goottm. 

<S=s>l8l(5)  (Mo.App.)  Where  plaintiff  bnyer 
claimed  that  defendant  seller  breached  a  sales 
contract  in  not  delivering  automobile  in  good 
condition,  evidence  covering  repairs  of  car 
for  some  18  months  after  the  delivery  was  in- 
admissible.— Stanley  v.  Weber  Implement  &  Ve- 
hicle Co.,  190  S.  W.  872. 

Testimony  that  such  car  was  of  a  kind  and 
make  of  little  inherent  value,  or  that  it  bad 
not  the  value  placed  on  it  by  defendant,  is  in- 
competent.— Id. 

<&=3l8l(ll)  (Tex.Civ.App.)  Evidence,  in  an 
action  for  the  price  of  gravel  sold  and  shipped, 
held  sufficient  to  sustain  a  finding  of  defend- 
ant having  received  it,  except  as  to  a  car  billed, 
without  authority  shown,  to  a  town,  instead  of 
to  defendant.— Cobb  v.  RUey,  190  S.  W.  517. 
€=9|8I(13)  (Tez.CiT.App.)  Evidence,  in  an  ac- 
tion for  price  of  gravel  sold  and  shipped,  h4Sld 
sufficient  to  sustam  a  finding  of  none  of  it  hav- 
ing been  rejected  as  unfit.--<3obb  v.  Biley,  190 
S.  W.  617. 

VI.  \I7ARRANTIES. 

®Es>273(l)  (Mo.App.)  Where  lumber  is  ordered 
for  the  specific  purpose  of  building  a  boat,  ac- 
ceptance of  -such  order  indicates  the  seller  an- 
dertakes  to  furnish  lumber  fit  for  that  pDrpoee, 
and  he  impliedly  warrants  that  he  will  do  so. 
—Antrim  Lumber  Co.  v.  Daly,  190  S.  W.  971. 

VH.  REMEDIES  OF  8EU£R. 
(A)   Stoppave  In   Transitu. 

€=329 1  (Mo.App.)  The  insolvency  of  a  buyer  is 
a  sufficient  justification  for  seller's  refusal  to 
ship  goods  or  of  his  stopping  shipments  in 
transitu. — Schwall  v.  HiggmeviUe  Milling  Co., 
190  S.  W.  959. 

(B)  Actions  for  Price  or  Talae. 

€=>345  (Mo.App.)  Where  defendant's  note  was 
given  for  goods  to  be  shipped  when  ordered,  and 
defendant  ordered  whole  amount,  and  plaintiff 
i^hipped  only  portion,  plaintiff  could  not  recover 
full  amount  of  note. — Pioneer  Stock  Powder  Co. 
V.  Brbyles,  IflO  S.  W.  643. 
«=>347(8)  (MoA.pp.)  Where  bo^er  retains  the 
property,  though  not  in  compliance  with  con- 
tract specifications,  be  may  plead  failure  or  par- 
tial failure  of  consideration. — Antrim  Lumber 
Co.  V.  Daly,  190  S.  W.  971. 
«=»354(6)  (Tex.Civ.App.)  li  an  action  for  price 
6t  silo,  allegations  of  answer  held  snffident  to 
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charge  fraud  in  obtaining  defendant's  aignatnre 
to  contract  of  purchase. — Ames  Portable  Silo 
&  Lumber  Co.  v.  GUI.  190  8.  W.  1130. 
^=3358(4)  (Tex.Cir.App.)  In  an  action  for  price 
of  a  silo,  where  defendant  offered  evidence  that 
tbie  silo  was  of  no  value,  evidence  of  cost  of  re- 
pairing all  defects  in  silo  held  admissible. — ^Ames 
Portable  Silo  &  Lumber  Co.  t.  Gill.  190  S.  W. 
1130. 

®=>3S9{1)  (Ark.)  In  action  by  vendor  for  price 
of  sewing  machines,  where  defendant  alleged 
return  of  a  portion  of  machines,  evidence  held 
to  sustain  a  verdict  in  the  amount  rendered  for 

Elaintiff  as  against  his  objection  tliat  defendant 
ad  previonsor  offered  to  pay  a  larger  amount. 
— ^Wtdts  Sewing  Mach.  Go.  t.  Atkinson  &  Son, 
190  S.  W.  111. 

®=3363  (Mo.App.)  In  action  on  note  given  for 
stallion,  where  defendants  failed  to  establish  de- 
fense that  they  were  induced  to  the  purchase  by 
fraudulent  representations  as  to  his  foal-getting 
qualities,  but  did  not  plead  breach  of  warranty, 
it  was  proper  to  direct  verdict  for  plaintiff.— 
American  Nat  Bank  v.  Allen,  190  S.  W.  047. 
«=3e4(4)  (Tex.Civ.App.)  In  an  action  for  price 
of  silo,  where  defendant  alleged  fraud  entitling 
him  to  a  rescission,  with  an  alternative  plea 
of  damage  for  breach  of  warranty  if  evidence 
failed  to  sustain  allegations  of  fraud,  charge 
should  have  covered  both  phases  of  case. — Ames 
Portable  Silo  &  Lumber  Co.  v.  Gill,  190  S.  W. 
1130. 

Vm.  REMEDIES  OF  BirrER. 
(C)    A.ctiOBB  tor  Breaeb  of  Coatract. 

<=>4I8(1)  (Mo.App.)  Where  the  buyer  retains 
the  property  sent  him,  although  it  does  not  com- 
ply with  contract  specifications,  he  may  plead 
failure  or  partial  failure  of  consideration ;  the 
measure  of  hisydamaKe  being  the  difference  be- 
tween the  correct  price  and  the  actual  value. — 
Antrim  Lumber  Co.  v.  Daly,  190  S.  W.  971. 
<=s>4l8(19)  (Mo.App.)  Where  buyer  claimed 
seller  breached  automobile  sales  contract  by 
not  delivering  the  car  in  good  condition,  the 
measure  of  damages  is  the  difference  between 
car's  value  as  delivered  and  in  good  condition, 
not  exceeding  the  reasonable  cost  of  putting  it 
in  good  condition,  together  with  the  loss  of 
the  use  of  the  car.— Stan'ley  v.  Webef  Imple- 
ment &  Vebide  Co.,  190  S.  W.  372. 

(D)  Aetlona  and  Connterclaims  for  Breaeb 
of  'Warrantr- 

^s>4M  (Mo.App.)  Where  contract  for  sale  of 
stallion  warrants  truth  of  seller's  representa- 
tions as  to  his  foal-getting  qualities  and  pro- 
vides on  breach  thereof  for  his  return,  the  buyer 
to  receive  another  stallion,  the  buyer  has  no 
other  remedy  for  such  breach. — American  Nat 
Bank  v.  Allen,  190  8.  W.  947. 

®=>437(1)  (MoApi^.)  Where  defendant,  in  an 
action  for  the  price  of  a  separator,  claimed 
fraudulent  representations,  but  not  a  warranty, 
he  could  not  have  the  defense  of  warranty  sub- 
mitted.—Stoutaenberger  T.  Lamb,  190  8.  W. 
963. 

®=»440{3)  (Mo.App.)  In  action  for  price  of  lum- 
ber, defense  being  breach  of  warranty,  the  cor- 
respondence of  the  parties  after  the  dispute 
arose  concerning  the  quality  of  the  lumber, 
offer  to  have  it  inspected,  etc.,  was  admissible. 
—Antrim  Lumber  Co.  v.  Daly,  190  8.  W.  971. 

^s>446(2)  (Tex.Civ.App.)  In  an  action  for  price 
of  silo,  where  defendant  alleged  fraud  entitling 
him  to  a  rescission  with  an  alternative  plea  of 
damage  for  breach  of  warranty  if  evidence  fail- 
id  to  sustain  allegations  of  fraud,  charge  sliould 
have  covoi'pd  both  phases  of  case. — Ames  Porta- 
ble Silo  &  Lumber  Co.  v.  Gill.  190  S.  W.  1130. 

«=>446(9)  (Tex.Civ.App.)  In  an  action  for  nrice 
of  silo,  refusal  of  a  requested  instruction,  stat- 


ing amount  to  be  allowed  for  a  breach  of  war- 
ranty, alleged  as  defense,  held  error.— Ames 
Portable  SUo  &  Lumber  Co.  t.  Gill,  190  S.  W. 
1180. 

SATISFACTION. 

Se«  Accord  and  Satisfaction. 

SCHEDULE 

See  Carriers,  •s^SO. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  4=s>121 ;   E<minent  Do- 
main, 9=»47 ;   Quo  Warranto,  «=9S. 

n.  PUBUO    S0HOOI.S. 

(B)   Creation,    Alteration,    Exiatence,    and 
Dlseolntlon  of  Dlatrlota. 

<S=s>32  (Tei.Civ.App.)  In  a  suit  to  enioin  re- 
districting  of  a  county,  a  petition,  alleging  that 
proposed  acts  are  a  gross  abuse  of  authority 
and  a  fraud  upon  rights  of  plaintiffs  held  suf- 
ficient basis  upon  which  to  grant  relief  sousrht 
—Collin  County  School  Trustees  v.  Stiff,  190 
S.  W.  216. 

A  suit  by  school  districts  and  taxpayers 
against  county  school  trustees  to  enjoin  a  re- 
districting  of  the  county  could  be  maintained 
as  an  ordinary  suit  between  the  parties,  and 
need  not  be  by  a  proceeding  by  quo  warranto 
nnder  statute.— Id. 

In  a  suit  to  enjoin  redistricting  of  a  county 
by  county  school  trustees,  evidence  held  to  sus- 
tain a  judgment  granting  an  injunction  pen- 
dente lite.— -Id. 

^»33  (Mo.App.)  Petition  to  enjoin  formation 
of  a  consolidated  school  district  is  subject  to  de- 
murrer, the  acts  and  proposed  acts  alleged  and 
complained  of,  though  characterized  as  unlawful 
and  harmful,  being  only  such  as  are.  justified 
by  Laws  1913,  p.  722.— Gross  ▼.  Moreland,  190 
8.  W.  961. 

d=»39  (Tex.CiT.App.)  In  view  of  Acts  84ai 
Leg.  c.  30,  §g  4a,  10  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arto.  4509,  4510),  held  that  appeals 
from  action  of  school  trustees  may  be  made  to 
district  court,  since  appeal  nrovided  by  section 
10  has  reference  to  administrative  acts. — Collin 
County  School  Trustees  v.  Stiff,  190  S.  W.  2ia 
«=>4I(3)  (Mo.App.)  Circuit  eourt  held  without 
jurisdiction  of  suit  by  village  school  district, 
formed  with  another  from  territory  of  original 
district,  to  recover  its  share  of  funds  of  orig- 
inal district ;  Rev.  St  1909,  iS  10839,  10840, 
providing  for  determination  by  arbitration. — 
Cleveland  Village  Sohool  Diat  Ko.  118  of  Cass 
County  V.  Zion,  190  S.  W.  055. 
<Ss944  (Mo.App.)  La«s  1891,  pp.  204,  2fX,  re- 
lating to  moneys  of  disorganized  school  districts, 
docs  not  apply_  to  schools  in  cohnties  under 
township  organization  where  township  trustee  is 
treasurer  of  school  district,  and  is  not  made  ap- 
plicable to  township  trustees,  as  to  county  treas- 
UTPrs,  by  Rev.  St.  1909,  §  108.30.— Cleveland 
Village  School  Dist.  No.  118  of  Cass  County  ▼. 
Zion,  190  S.  W.  955. 

(D)  DIatplet  Property,  Contraefa,  Bad 
Mnbiltttea. 

4=»65  (Ky.)  Where  deed  conveyed  property  to 
trustees  of  school  district  providing  it  should 
revert  when  it  ceased  to  be  used  for  pablic 
school  purposes,  use  as  storage  place  for  school 
materials  or  as  meeting  place  for  division  board 
was  not  sufficient  to  prevent  reversion. — Board 
of  E^ducation  for  Jefferson  County  v.  LittreU, 
190  S.  W.  465. 

Purpose  of  white  grantor  of  land  to  white 
trustees  of  school  district  by  deed  providing 
that  property  should  revert  when  it  ceased  to  be 
used  for  public  school  purposes  held  to  have 
been  to  convey  site  to  be  used  for  white  school 
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purposeB,  and  to  provide  for  reversion  in  case 
it  ceased  to  be  used  therefor.— Id. 

Ky.  St.  §  4437,  providing  that  any  reversion- 
ary interest  in  land  used  as  site  for  school- 
house  shall  not  deprive  district  of  improve- 
ments, if  construed  to  apply  to  reversionary 
interests  created  by  contract  executed  prior 
to  its  enactment,  would  impair  obligation  of 
contract. — Id. 

(B)   DUtrlet    Debt,    Sccnrltlea,    sad    Tmxm- 
tlon. 

4es>II0  (IiIo.App.)  Money  collected  by  taxation 
for  school  purposes  cannot  h%  diverted  from 
one  fund  to  another,  and  money  in  teachers' 
fund  cannot  be  transferred  to  and  used  in  in- 
cidental fund.— Cleveland  Village  School  Dlst 
No.  118  of  Oass  County  v.  Zion,  190  S.  W.  955. 

(Q)  Teacbers. 

«s>l44(5)  (Tez.Civ.AppJ  Where  court  found 
that  contract  to  pay  ¥70  a  month  to  relator  aa 
school  principal  and  $50  a  month  as  janitor 
was  made  to  evade  Rev.  St.  1911,  arts.  2780, 
2781,  and  that  another  was  employed  as  jan- 
itor, vouchers  for  the  additional  salary  as  jan- 
itor were  properly  rejected. — Dodson  v.  Jones, 
190  S  W  253. 

Rev!  St.  1911,  art.  2772,  does  not  authorize 
payment  from  free  school  fund  to  principal  as 
Janitor. — Id. 

(H)  Pnplla,    and    Conduct    and    Dlsolpline 
of  SehoolB. 

4=3 1 76  (Tez.Cr.App.)  A  teacher  is  not  author- 
ized to  use  his  fists  in  administering  corporal 
punishment,  even  thoueh  the  pupil  conducts 
mmself  so  as  to  demand  discipline.— Wilson  t. 
State,  190  S.  W.  155. 

SEALS. 

See  Cor^rations,  ®=>477. 

SECONDARY  EVIDENCE. 

See  Evidence,  <S=»158-181. 

SECURITIES. 

See  Banks  and  Banking,  ^=>316. 

SECURITY. 

See  Life  Estates,  «=»6. 

SEDUCTION. 

S««  Criminal  Lav,  «s>160,  814,  823. 

H.  ORIMINAI,  BESPONSIBIZ.ITT. 

€=345  (Mo.)  In  a  prosecution  for  seduction  un- 
der promise  of  marria^,  evidence  held  insuffi- 
cient to  sustain  a  conviction. — State  v.  McFar- 
land,  190  S.  W.  8. 

4=»45  (Mo.)  In  prosecution  for  seduction,  evi- 
dence held  insufficient  to  show  that  the  woman, 
after  the  first  act  of  intercourse,  and  during 
the  statutory  period,  had  reformed  and  been 
again  seduced.— State  v.  Stoker,  190  S.  W.  294. 
.©=»46  (Mo.)  To  sustain  charge  of  seduction, 
testimony  of  injured  person  as  to  promise  ot 
marriage  must  be  corroborated.— State  v. 
Stoker,  190  S.  W.  294. 

SELF-DEFENSL 

See  Oiminal  Law,  €=3829;   Homicide,  ^S396, 
lg8,  244,  276,  300. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  <e=3413;   Evidence,  <S=3271. 

SENTENCE 

See  Criminal  Law,  «=»980. 


SEPARATE.  ESTATE. 

See  Hnsband  and  Wife,  €=>119. 

SEPARATION. 

See  Criminal  Law,  <8=9665 ;  Husband  and  Wife, 
•S=s278;    Trial,  <8=>41. 

SEQUESTRATION. 

See  Appeal  and  Error,  €=>877. 

€=3|8  (Tez.Civ.App.)  One  in  lawful  posses- 
sion of  personal  property  when  stolen  may  ten- 
der issue  as  to  title  claimant  upon  sequestra- 
tion thereoL— DawedoS  v.  Hooper,  190  S.  W. 
522. 

In  claimant's  issue  in  sequestration  proceed- 
ings for  trial  of  right  of  property  of  stolen 
automobile,  the  rule  that  the  jury  should  pass 
on  the  testimony  where  the  only  evidence  of 
title  and  right  of  possession  is  that  of  inter- 
ested parties  did  not  apply  where  disinterest- 
ed witnesses  not  parties  to  the  suit  identified 
the  car  by  its  number,  etc. — Id. 

The  burden  of  proving  title  and  right  of  pos- 
session is  on  claimant  if  when  levy  was  made 
the  property  was  in  the  possession  of  the  writ 
defendant. — Id. 

The  burden  is  on  the  plaintiff  in  the  writ  of 
proving  that  possession  was  in  the  writ  de- 
fendant where  the  return  of  the  officer  does 
not  disclose  in  whose  possession  the  property 
was  when  levy  was  mode. — Id. 

Where  it  is  uncertain  in  whose  possession  the 
property  was  when  seized,  the  trial  court  should 
direct  which  party  shall  assume  the  burden  of 
proof  of  ownership,  etc. — Id. 

SERVANTS.^ 

See  Master  and  Servant. 

SERVICE. 

See  Process,  «=»70,  149. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  «=>1062. 

H.   StTBjnBCT-MATTEB. 

€=333(1)  (Mo.App.)  Where  a  chattel  mntgace 
was  executed  in  oehalf  of  a  corporation,  with- 
out authority,  to  secure  its  debt,  debt  should 
be  set  off  against  conversion  of  the  property 
under  mortgage,  and  only  difference  recovered 
for  its  conversion. — Danglade  &  Robinson  Min- 
i^  Go.  V.  Mezico-JopUn  Land  Co.,  190  S.  W. 

SETTING  ASIDE. 

See  Judgment,  €s>189,  143. 

SETTLEMENT. 

See  Account  Stated;    Bzecntors  and  Adminis- 
trators, €=3>473-506. 

SHADE  TREES. 

See  Telegraphs  and  Telephrates,  €=»20. 

SHERIFFS  AND  CONSTABLES. 

See  Escape. 

m.  POWERS.  Dmrres,  amd  kxabiu- 

TIES. 

€=s>l20  (Tez.Civ.App.)  Where  a  sale  of  chattels 
taken  on  ezecntion  was  void  because  of  failure 
to  comply  with  statutes  requiring  inresence  nf 
proper^  at  sale,  sheriff,  having  wrongfully 
taken   possession  of  property   over   protest  of 
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owner,  held  polity  of  converwon  and  liable  to 
pnrtieB  soBtaming  damages.'-Hopping  t.  Hicks, 
190  S.  W.  U19. 

SIDEWALKS. 

See  Mtmidpal  Corporations,  «s>771. 

SIGNING. 

See  Appeal  and  Error,  «=»571. 

SIGNS. 

See  Landlord  and  Tenant,  ^=:>5B. 

SIMPLE  TOOLS. 

See  Master  and  Servant,  4ss219. 

SLANDER. 

See  Lribel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.   HATimE  AKD  OROUKHB  OF  REM- 
EDT  IIT  OEITBRAI.. 

^=»7  (Tenn.)  Where  contracts  for  purchase  of 
corporate  stock,  etc.,  were  not  completely  exe- 
cuted within  the  time  limit  because  of  failure 
of  pnrchasers  to  perform  their  part,  seller  was 
entitled  to  specific  performance.  havin!»  perform- 
ed his  part  of  agreement,  notwithstanding  other 
sellers  under  same  contract,  becoming  alarmed 
at  purchasers'  delay,  sold  at  less  than  contract 
price.— Starliper  ▼.  Gray,  190  S.  W.  653. 
«=>8  (Tez.Civ.App.)  The  grantiDg  of  specific 
performance  is  not  a  matter  of  absolute  right, 
but  is  within  the  discretion  of  the  court,  and 
it  may  be  granted  t>t  rejected  according  to  the 
circumstances  of  the  particular  case. — Clegg  y. 
Brannan,  190  S.  W.  812. 

n.  coimiACTS  ektorceabi.s. 

6=331  (Tez.Civ.App.)  A  contract  to  form  a 
corporation  cannot  be  specifically  enforced, 
where  there  is  no  showing  of  an  agreement 
opon  the  preliminary  steps  necessary  to  its 
formation,  under  Vernon's  Bayles'  Ann.  Civ. 
St.  1014,  art.  1122.— Davis  v.  Wynne,  190  S. 
W.  810. 

<gs=»32(3)  (TOT.Civ.App.)  Contract  for  an  ex- 
change of  land,  not  signed  by  the  plaintiff, 
held  a  unilateral  contract  lacking  in  mutuality, 
so  that  plaintiff  could  not  enforce  specific  per- 
formance thereof.— Clegg  v.  Brannan,  190  S. 
W.  812. 

®=>43  (Tex.Civ.App.)  That  a  party  to  an  oral 
contract  .to  convey  land  has  conveyed  to  the 
other  party  will  not,  standing  alone,  be  accept- 
ed as  a  part  performance,  since  such  act  is 
merely  equivalent  to  a  payment  by  bim,  not 
entitling  him  to  specific  performance. — Clegg 
V.  Brannan,  100  S.  W.  812. 
®=»44  (Tex.Civ.App.)  Specific  performance  of 
an  oral  contract  to  convey  land  will  not  be  en- 
forced, in  the  absence  of  possession  or  perma- 
nent improvements  made  thereon,  though  the 
purchase  mane.v  hns  been  paid.— Clegg  v.  Bran- 
nan, 190  S.  W.  812. 

9=958  (Tex.Civ.App.)  A  contract  for  sale  bf 
land  having  fi.\cd  a  certain  amount  as  liqui- 
dated dnmases  for  refusal  of  vendeos  to  accept 
deed,  the  vendor  cannot  have  specific  perform- 
ance-Nelson V.  Butler,  190  S.  W.  811. 
$s»66  (Ark.)  Specific  performance  of  contract 
to  sell  land  may  be  enfor-'.-d  by  vendor. — Wil- 
kins  T.  Eanes,  190  S.  W.  09. 

m.  OOOD  FAITH  AKD  DIIiIOENdE. 

«s»97(l)  (Tex.Civ.App.)  Where  the  title  of 
the  giver  of  an  option  on  land  was  def«ctive 
as  to  part,  tiie  option  holder  was  not  entitled 


to  specific  performance  of  the  option  as  to  th^ 
part  to  which  title  was  good,  where  he  did  not 
either  pay  or  tender  its  proportionate  value. — 
Petty  T.  WUkins,  100  8.  W.  581. 
4=»99  (Mo.App.)  Where  a  vendee  sued  for 
damages  for  failure  of  vendor  to  care  for  or- 
chard as  agreed,  and  vendor  made  general  de- 
nial and  asked  for  specific  performance,  and 
the  case  was  submitted  in  equity,  vendor, 
though  failing  to  perform,  was  entitled  to 
specific  performance,  on  allowing  damages  for 
such  faflure  to  perform.- Buckner  v.  Midland 
Farm  &  Land  Co.,  190  S.  W.  419. 

IV.  PROOEEDHfOS  AND  RIEXIEF. 

€=>I2I(4)  (Mo.App.)  In  a  suit  in  equity  to  sus- 
tain an  oral  contract,  void  under  the  statute 
of  frauds,  but  for  the  fact  of  part  performance, 
the  proof  must  be  so  convincing  as  to  leave  no 
doubt  that  the  particular  contract,  as  alleged, 
existed.— Buck  v.  Meyer,  190  S.  W.  997. 
€=>I2I(7)  (MoApp.)  Evidence  showing  a  def- 
inite oral  contract  to  make  plaintiff  decedent's 
heir  if  she  would  move  to  America,  and  per- 
formed on  her  part,  corroborated  by  every  act 
of  decedent  except  in  will  later  made  in  sec- 
ond wife's  favor,  is  sufficient  for  enforcement 
of  contract  in  equity.- Buck  v.  Meyer,  190  S. 
W.  997. 

SPEED. 

See   Municipal    Corporations,   ^=3592. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STAKEHOLDING. 

See  Gaming,  4=»72Vi. 

STANDING  TIMBER. 

See  Logs  and  Logging. 

STATES. 

IV.  FISOAX.    MANAGEMENT.    PUBLIC 
DEBT.  AND  SECURITIES. 

i8e9I30  (Ark.)  Under  Const,  art.  5,  g  28,  and 
Acts  1913,  p.  1179,  held,  that  state  auditor  was 
not  authorized  to  issue,  two  years  after  act. 
a  warrant  on  voncfccr  of  commissioner  of  state 
lands,  highways,  and  improvements  for  petition- 
er's expenses  as  engineer,  where  no  specific 
appropriation  had  been  made. — Lund  v.  Dick- 
inson, 190  8.  W.  428. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

8ee  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

€=>4  (Mo.)  The  Legislature's  power  to  enact 
laws  has  no  limitation  except  the  express  limi- 
tations of  the  state  and  federal  Constitutions. 
— State  ex  rel.  Barker  v.  Merchants'  Exch.  of 
St.  Louis,  190  S.  W.  903. 

<3=»5  (Mo.)  Kev.  St.  1909,  J  4749,  as  to  stake- 
holding,  held  within  the  purposes  spocified  in 
the  call  made  by  the  Governor  for  the  reas- 
sembling of  the  Legislature  after  the  adjourn- 
ment of  its  regular  term. — Fleming  v.  Wengler, 
100  S.  W.  876.  • 
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4=364(2)  (Ark.)  Where  portion  of  a  section  of 
Acts  1916,  p.  338,  was  uDconstitiitioiial  as  an 
attempt  to  delegate  l«gi8lative  power  to  impoBe 
penalties  void  part  being  separable  and  distinct, 
remainder  of  act  held  valid. — ^Davis  v.  State, 
190  S.  W.  436. 

n.   GENERAI.  AND   SPEOIAI.  OK  X<0- 
GAI.    LAWS. 

<e=»l02(l)  (Mo.)  Laws  1913,  p.  110,  requiring 
prosecuting  or  circuit  attorneys  in  cities  of  over 
500,000  to  attend  coroner's  iniiiveBts  and  mak- 
ing the  city  liable  for  their  fees,  helA  not  local 
or  special  in  violation  of  Const,  art  4,  S  53, 
subds.  2,  15,  S2. — State  er  reL  Harvey  v.  Shee- 
han,  190  S.  W.  864. 

m.   SUBJECTS  AND  TTTLES  OF  ACTS. 

♦sJllOVid)  (Tenn.)  Acts  1905,  c.  173,  the 
title  to  which  refers  only  to  automobiles,  but 
which  Regulates  motorcydes,  and  other  similar 
vehicles  as  well,  does  not  violate  Const,  art. 
2,  §  17.— State  v.  Freels,  190  S.  W.  454. 
<S=>II3(3)  (Mo.)  The  tiUe  of  Laws  1913,  p. 
167,  penalizing  failure  to  make  annual  reports, 
etc.,  held  not  to  support  the  provision  of  sec- 
tion 20  thereof  that  officers  and  directors  of  a 
corporation  violating  the  act  shall  be  liable 
as  partners,  etc.,  under  Const,  art.  4,  {  28,  re- 
quiring subject  of  bill  to  be  expressed  in  title. 
—Woodward  Hardware  Oo.  v.  Fisher,  190  S. 
W.  576. 

«=3|I8(3)  (Mo.)  Rev.  St  1909,  §  4749,  penal- 
izing stakeholding  for  bettors,  is  not  unconsti- 


tutional as  not  disdoaing  by  its  title  the  sub- 
jects covered  by  it. — Fleming  v.  Wengler.  X90 
S.  W.  875.  B  —• 

(S=>II8(6)  (Mo.)  Act  March  22,  1913  (Laws 
1913,  p.  222),  relating  to  contagious  diseases 
of  animals,  which  purports  to  repeal  Rev- 
St.  1909,  g  4868,  and  to  enact  a  new  secUoa 
in  lieu  thereof,  held  void  as  outside  its  title. — 
State  V.  McEniry,  190  S.  W.  272. 

<S=»I23(5)  (Mo.)  Act  March  27,  1913  (L.a.yn 
1913,  p.  271),  entitled  as  one  to  repeal  certain 
sections  of  Rev.  St.  1909,  c.  41,  art.  4,  as  to 
construction  and  maintenance  of  ditches,  and 
to  enact  new  sections,  held  not  to  contravene 
Const,  art  4,  1  28,  as  to  subject  and  title  of 
acts,  because  of  new  sections  6611a  and  5611b. 
they  being  germane.— Barnes  ▼.  Kkey,  190  S- 
W.  883. 

VX.  OONSTBirCTION  AJID  OPERATIOIi. 

(A)  General  Rnles  of  ConatraetlOB. 

4=3 1 81(1)  (Ky.)  In  ccmstruing  statute,  inten- 
tion and  purpose  of  lawmaking  body  that  Qnact- 
ed  it  will  be  looked  ta— Bnrdine  T.  White,  190 
S.  W.  687. 

4=3219  (Mo.)  Hie  uniform  interpretation  of  *. 
statute  by  the  executive  officers,  whose  duty  it 
is  to  enforce  it,  which  has  not  been  questioned 
for  a  long  period  of  time,  is  entitled  to  weight 
where  there  is  doubt  as  to  the  meaning  of  the 
act— State  ex  reL  Kinloch  Telephone  CJo.  v. 
Koach,  190  S.  W.  862. 


UNITED   STATES. 

CONSTITUTION. 

Amend.   2 573 

Amend.   14 660 

STATUTES  AT  LARGE. 
1887,  Feb.  4,  ch.  104,  §  1, 

24  Stat.  379 883 

1887,  Feb.  4,  ch.  104,  I  20 

(11),   (12),  24  Stat  886. 

Amended    by    Act    1906, 

June  29,   ch.   3591,    §   7 

(11),  (12),  34  Stat  593. .  969 
1898,  July   1,  ch.   541,   H 

17.    63a,   30    Stat   550, 

56i    .1152 

1906,  June  29,  ch.  3591,  i 

7(11),  (12),  34  Stat  593  969 
1908,  April  22,  ch.  149,  35 

Stat  m..     69,  690,  939, 1143 
1908,  April  22,  ch.  149,  35 

Stat.    65.    Amended    by 

Act   1910,    April   5,    cb. 

143,  36  Stat  291 237 

1908,  April  22,  ch.  149,  I 

1.  35  Stat  05 237 

1910.  April  5,  ch.  143,  36 

Stat  291 287 

1910,  April  5,  ch.  143,  { 

2,  36  Stat  291 237 

COMPILED  STATUTES 
1913. 

i  8503   K?.1 

I  8592   969 

i  86.'i7   237 

a  8657-8665 

69,  690,  939,  1143 

k8605   237 
9601,    9647 1152 

ARKANSAS. 

CONSTITUTION. 

Art  2,  J  8 Il6 

Art  5,  I  28 428 

Art  7,    i  23 801 


STATUTES  CONSTRUED. 

KIRBY'S  DIGEST. 

I  195   560 

I  510   &in 

I  1017   102 

I  1487    110 

5  2140   851 

n  2179-2181    429 

§1  2447,    2448 436 

f  2601  562 

I  4487,  subsec.  7 429 

6§  4)562,  4604 851 

I  5508  427 

I   5726  565 

Si  6009,  6010 118 

§  6236  431 

LAWS. 

1907,  p.  162 660 

1907,  p.  1045,  J  5 436 

1911,  p.  55 107 

1913,  p.  304,  {  137 430 

1913,  p.  407 4.S3 

1913,  p.  579 438 

1913,  p.  1179 428 

1913,  p.  1498 102 

1915,  fp.  338 430 

191.5.  p.  684 445 

191.5,  p.  1400 667 

1915,  pp.  1403,  1434,  §§ 

la,b,  86 567 


KENTUCKY. 

CONSTITUTION. 

i  157,  158 670 

170   695 

CIVIL  CODE  OF  PRACTICE. 

i  125.  subsec.  2 1062 

If  126,    127 692 

J  131  121 

!207   687 

337   481 

340   715 

429  692 

499 667 

S  554   675 


g  674   692 

I  597   123 

I  606,  subsec.  8 675.  721 

!§  734,  738 loss 

§  739    1 1O90 

{746 lOSJ 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

I  122,  subsec.  2 700 

h  12§,    137 700 

8  340   123 

I  353   700 

STATUTES  190». 

I  850.   Amended  by  Laws 
1914,  ch.  23 467 

STATUTES  1915. 

f  331a,  subsec.  9 481 

i  639  ea7 

1845  715 
800  1083 
I  1136,  1194,  1201c 100.-> 
1321  671 
1338   66«J 

a  13aS,  1401 6(57 

I  1906 143,    1O90 

S  1907   143 

12095b   lOOr. 
2121  essi 
I  23588,  2366a ISO 
2726   121 
i  2986,  2991,  2992,  2997. 

3009    478 

I  30t)6  O70 

6§  aao,    3638 1074 

i  3664   70rt 

I  3706  1090 

SI  4021,    4021a 478 

{  4437   465 

LAWS. 

1890,  ch.  1537 70G 

1894,  ch.  76 1060 

1914,  ch.  23 407 

1916,  ch.  89 1095 


1267 


INDBX-DIGBST 


■tettttet  OoBstnMd 


MXSSOVBI. 


CWKSTITUTION. 

Art  2,  I  15 814.  883 

Art.  2,  J  IT..; 513 

Art.  2,  I  30 883 

Art.  4,  I  28 676.  883 

Art.  4,  5  53,  subsccs.  2,  15, 
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Art.  2,  f  17 464 
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f  4446  468 
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1900,  cfa.  108 ISO 

IdlS,  ch.  S2 m 

1913,  ch.  69 1156 

1913,  ch.  113,  {  17 251 

1913,  ch.  127 223,  847 

1913,  ch.  147 757 

1913,  ch.  147,  II  4,  5 724  1915,  ch. 
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1918  ch!  179 780 
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STAY. 


and   Bnor,  9=> 


See  Action,  «=968;    Aj 
485;   Execution,  <S=9l 

STOCK. 

S«e  Corporations,  «=>109-143. 

STOCKHOLDERS. 

See  Corporations,  ^3>206. 

STOPPAGE  IN  TRANSITU. 

See  Sales,  «=3291. 

STORAGE. 

See  Carriers,.  «s>101. 

STREETS. 

See  Dedication;  Highways;  Municipal  Cor- 
porations, ®=»706-821 ;  TMegraphs  and  Tele- 
phones, ^=9l0. 

STRIKING  OUT. 

See  Appeal  and.  Error,  «=>1042 ;  Criminal  Law, 
«=s606. 

STUDENTS. 

See  Elections,  «=s76. 

SUA  SPONTE. 

See  Appeal  and  Error,  $=»23. 

SUBMISSION  OF  CONTROVERSY. 

See  OMal,  «=>368. 

SUBROGATION. 

See  Insurance,  €=9607 ;   Life  Estates,  €=3l6. 

€=»7(7>  (Tei.Civ.App.)  Where  the  surety  on  a 
note  secured  by  chattel  mortgage  paid  note,  he 
wag  subrogated  to  rights  of  the  mortgagee  un- 
der mortgage  and  debt. — Hopping  v.  Hiclis,'  190 
S.  W.  1119. 

«s»23(3)  (Ky.)  Where  life  tenants,  belieytng 
they  owned  the  fee,  mortgaged  their  supposed 
interest  to  pay  an  incumbrance  on  the  fee,  the 
mortgagee  was  entitled  to  subrogation  to  the 
lien  of  the  life  tenants  on  the  estate'  of  the  re- 
maindermen for  reimbursement  to  the  extent 
of  the  principal  debt  so  discharged,  but  not  for 
interest  accruing  after  the  life  estate  began. — 
Todd's  Ei'r  v.  First  Nat<  Banlt,  190  S.  W.  468. 

SUBSTITUTED  SERVICE. 

See  Pro<!es8,  «s»70. 

SUFFRAGE. 

See  Elections. 

SUICIDE. 

See  Insurance,  «=>788. 

SUMMARY  TRIAL 

See  Criminal  Law,  <S=3260. 

SUMMONS. 

See  Process. 


SUNDAY. 

®=»7  (Ky.)  Under  the  Sunday  law,  excepting 
"work  of  necessity,"  that  failure  to  do  some- 
thing may  cause  inconvenience  will  not  malce 
the  doing  of  the  thing  a  work  of  necessity,  but 
it  must  be  something  not  to  do  which  would 
work  hardship.— McAfee  t.  Commonwealth,  190 
S.  W.  671. 

The  selling  on  Snnday  by  a  confectioner  of 
soda  water,  soft  drinks,  coco-cola,  cigars,  and 
tobacco  violates  the  Snnday  law,  notwithstand- 
ing incidental  sale  of  sandwiches,  canned  goods, 
etc.— Id. 

SUPERINTENDENT  OF  INSURANCE. 

See  Mandamus,  «=973. 

SUPPORT. 

See  Deeds,  «s>166;   Divorce,  «e»306. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  €=»118. 

SURPLUSAGE. 

See  Indictment  and  Information,  4e3>119. 

SURPRISE. 

See  Continuance,  ®=>30. 

SURVEYS. 

See  Boundaries,  ^=»36;    Evidence,  4=3572. 

SURVIVAL 

See  Abatonent  and  Bevival,  4=361, 

SWINDLING. 

See  False  Pretenses. 

TACKING. 

See  Adverse  Possession,  4=943. 

TAXATION. 

See  Life  Estates,  4=>18;  Mimicipal  Corpora- 
tions, 4=>974;  Schools  and  Scho<d  Districts, 
«s>110. 

in.  MABIXITY  OF  PEB80H8  AND 

PBOPERTT. 

(A)  Private  Pevsona  and  Property  in  a«B- 

eral. 

4=358  (Tenn.)  Tae  presumption  is  always 
against  an  intention  to  assess  double  taxes,  and 
a  statute  will  not  be  construed  to  impose  snch 
tax  unless  such  construction  is  clearly  requir- 
ed by  its  language. — Gulf  Refining  Co.  of  Lon- 
isiana  v.  City  of  Chattanooga,  100  S.  W.  463. 

(D)   Bxemptions. 

4=>204(2)  (Ky.)  Exemptions  from  taxation 
must  be  strictly  constmed  and  one  daiming 
an  exemption  must  show  it  to  be  clearly  withia 
the  spirit  and  intent  of  the  exception. — Vogt  v. 
City  of  Louisville,  190  S.  W.  TO5. 
4=>24l(3)  (Ky.)  Lodge  owning  a  building  and 
renting  rooms  for  lodge  and  religioua  purp.  ses. 
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and  eztendinfc  benefits  to  ita  members  and  occa- 
sional donations  to  others,  held  not  a  purely 
public  charity  within  Const.  8  170,  ezemptinfc 
purely  public  charity  from  taxation. — Voxt  ▼, 
City  of  Louisville.  190  S.  W.  695. 

IV.  PIJkCE  OF  TAXATIOH. 

«s>276  (Tex.)  Prior  to  enactment  of  Acts  81st 
Leg.  c.  108,  making  personal  property  of  a 
home  insurance  company  taxable  at  the  com- 
pany's home  office,  where  notes,  securities  in 
which  insurance  company's  capititl  was  invest- 
ed, were  deposited  with  State  Treasurer  as 
permitted  by  Acts  30th  Leg.  c.  170,  to  enable 
the  company  to  obtain  better  financial  stand- 
ing held,  their  situs  was  in  Austin,  and  they 
were  taxable  there,  under  Const  art.  S,  i  11, 
and  Rev.  St.  arts.  7505,  7510.— Guaranty  life 
Ins.  Co.  of  Houston  v.  City  of  Austin,  190  S. 
W.  189. 

Where  a  narticnlar  business  purpose  can  be 
accomplished  only  by  locating  corporate  prop- 
erty at  a  certain  place  and  the  property  is  so 
located  and  devoted  to  the  purpose  for  more 
than  a  tMuporary  period,  it  clearly  acquires  a 
situs  at  that  place.— Id. 

VI.   LIEN  Ain>  PBIORITT. 

4=3514  (Tex.Civ.App.)  A  lien  for  taxes  was  ex- 
tinguished by  the  tender  thereof  made  good 
by  the  payment  in  the  registry  of  the  court,  so 
that  the  court  properly  refused  to  foreclose  a 
lien  on  taxpayer's  property. — State  v.  Hoffman, 
100  S.  W.  1163. 

Vm.  OOIXEOTIOH    AND    ENFOBOI!- 

HENT  AOAINBT  PEBSONS  OB 

FEBBONAL  FBOPEBTT. 

(B)   BammarT  Remedies  and  Aetlons. 

<8=>589  OCy.)  Under  Ky.  St.  H  2986.  2991, 
2992,  29^,  3009,  4021,  4021a,  held  that,  where 
suit  within  period  of  limitations  to  recover  tax- 
es was  dismissed  on  learning  that  the  person 
in  whose  name  they  were  assessed  was  dead  at 
the  time  of  assessment,  and  original  action 
started  after  the  five-year  period,  it  came  too 
late.— City  of  Louisville  v.  Clark,  190  S.  W. 
478. 

X.  BEDEMFTION  FBOM  TAX  SALE. 

4=»698  (Mo.)  The  application  of  a  cestui  que 
trust  to  redeem  from  a  tax  sale  of  land  wbicli 
stood  in  the  name  of  his  trustee  is  an  ap- 
plication for  equitable  relief,  to  which  laches 
u  a  good  plea.— Paxton  v.  Fix,  190  S.  W.  328. 
A  cestui  suing  to  redeem  land  sold  for  thxes 
which  stood  in  the  name  of  his  trustee  was  bar- 
red by  laches  where  he  delayed  for  nine  years, 
in  which  time  the  land  had  greatly  increased 
in  value.— Id. 

XI.   TAX  TITLES. 

(A)  Title  and  RiKhts  of  Pnrehaser  at  Tas 
sale. 

<='728  (Mo.)  Where  land  is  sold  on  judgment 
for  taxes,  to  which  the  trustee,  but  not  the  ces- 
tui que  trust,  is  a  party,  the  purcliaser  acquires 
a  tiue  superior  to  that  of  the  cestui  que  trust, 
whose  only  remedy  is  suit  to  redeem. — P&xton 
T.  Fix,  190  S.  W.  328. 

(B)  Tax  Deeds. 

«s»760  (Mo.App.)  A  tax  deed  regular  on  its 
face,  which  recited  a  judgment  against  "Rey- 
nor"  instead  of  "Rynor,"  then  record  holder, 
unless  based  on  constructive  service,  conveyed 
lands,  and  not  merely  interest  of  a  person  or 
persons  therein.- King  v.  Sligo  EMmace  Co., 
190  8.  W.  368. 

4s>788(3)  (Mo.App.)  In  an  action  bv  one  in 
•constructive  possession  under  a  tax  deed,  fair 
on  its  face,  against  a  trespasser  not  assorting 
title,   regularity  of  proceedings   leading   np   to 


tax  deed  will  be  presumed.- King  v.  Sligo  Fur- 
nace Co.,  190  S.  W.  868. 

XIL  FOBFEITVBEB  ANB  PENALTIES. 

«=s>841  (Tex.Civ.App.)  Under  Rev.  St.  art 
7692,  defendant,  who  tendered  the  amount  of 
his  legal  taxes  within  the  time  allowed  therefor, 
thereby  relieved  himself  of  all  penalties,  inter- 
ests, and  costs.— State  v.  Hoffman,  100  S.  W. 
1163. 

TEACHERS. 

See  Schools  and  School  Districts,  4=»144. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  <S=»1170;   Criminal  Law, 
0=31186. 

TELEGRAPHS  AND  TELEPHONES. 

See  Trespass,  «S981. 

I.  ESTABLISHMENT.  OONSTBrrOTION> 
AND  MAINTENANCE. 

€^10(15)  (Mo.App.)  A  telephone  company's 
right  as  a  quasi  public  corporation  to  erect 
poles  along  the  street  and  string  wires  was  sub- 
ject to  the  rights  of  abutting  owners  to  main- 
tain trees  projecting  over  the  street— Reber 
v.  BeU  Telephone  Co.  of  MUsouri,  190  S.  W. 
612. 

®=>I5(3)  (Mo.App.)  A  telephone  company,  de- 
siring to  string  wires  along  a  street,  could  not 
take  the  law  into  its  own  hands  and  disfigure, 
mutilate,  and  damage  the  trees  of  abutting 
landowners  at  will  without  being  liable  in  dam- 
ages therefor.— Reber  v.  Bell  Telephone  Co.  of 
Missouri,  190  S.  W.  812. 

^s>20(2)  (Mo.App.)  It  is  no  defense  to  action 
for  damages  against  a  telephone  company  for 
cutting  shade  trees  that  a  street  commissioner 
of  the  city  was  present,  giving  orders  and  direc- 
tions regarding  such  cutting;  it  not  appearing 
that  the  commissioner  had  authority  to  direct 
such  cutting.— Reber  v.  Bell  Telephone  Go.  of 
Missouri,  190  S.  W.  612. 

9=»20(2)  (MaApp.)  One  sued  as  owner  of  a 
telephone  line,  the  wires  of  which  crossed  tliose 
of  plaintiff's  line  interfering  with  bis  service, 
may  show  it  transferred  ownership  before  plain- 
tiS^s  line  was  built,  and  so  owed  no  duty  to 
plaintiff  to  keep  the  old  line  in  repair. — Harris 
V.  Decker,  190  S.  W.  969. 
€s>20(6)  (Mo.App.)  Where  a  telephone  com- 
pany seriously  injures  valuable  shade  trees  by 
cutting  for  its  wires,  punitive  damages  may  be 
justified. — Reber  v.  Bell  Telephone  Co.  of  Mis- 
souri, 190  S.  W.  612. 

TELEPHONES. 

See  Telegraphs  and  Telephones. 

TENANCY  IN  COMMON. 

See  Husband  and  Wife,  9s»14 ;  Joint  Tenancy. 

U.  MUTUAL    BIGHTS,    DUTIES,    AND 
LIABILITIES  OF  OOTENANTS. 

<8=»I5(7, 8)  (Tex.Civ.App.)  The  execution  of  a 
deed  by  a  tenant  in  common  conveying  the  en- 
tire tract  of  land  and  its  registration  by  the 
grantee,  who  took  open  and  adverse  possession 
thereunder  and  paid  the  taxes,  was  notice  to 
the  other  cotenant  of  the  assertion  of  an  ad- 
verse claim.— Olsen  v.  Greele,  190  8.  W.  240. 

m.  BIGHTS  AND  LIABILITIES  OF 

OOTENANTS   AS   TO  THIRD 

FEBSONS. 

9=»55(3)  (Tenn.)  Tenants  in  common  may  sue 
together  in  ejectment  and  one  may  recover  and 
be  entitled  to  a  decree,  although  other  be  bar- 
red and  fail  to  recover. — Ferguson  v.  Prince, 
190  S.  W.  548. 
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TENDER. 

See  Specific  Perfonnaoce,  «s»97:  Taxation, 
^=9514. 

THEFT. 

See  Larceny. 

THEFT  INSURANCE. 

See  Insurance,  $=>607. 

THREATS. 

See  Homicide,  «s»158,  190. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  «»2S0,  621-629 :  Bills 
and  Notes,  'S=>334;  CJontracte,  «=>71,  270; 
Criminal  Law,  «=afc'83,  1092,  1099 ;  Excep- 
tions, Bill  of,  ®=»39 ;  Executors  and  Admin- 
istrators, <S=>223,  251;  Insurance,  Q=>358; 
Mechanics'  Liens,  <&=>132;  Municipal  Cor- 
porations, «=>530;  Pleading,  «=»86;  Sales, 
^s»81. 

TITLL 

See  Balks  and  Banking,  €=»127;  Bills  and 
Notes,  <g=>195,  200 ;  Courts,  «=9231 ;  Eject- 
ment; Estoppel,  «s»68;  Higliwaya,  «3»80, 
88;  Judgment,  «s»743;  Jostices  of  the 
Peace,  <S=936;  Life  Estates,  «n3»27;  Quieting 
Title;  Trespass,  «=sl9;  Trespass  to  Try 
Title;  Vendor  and  Purchaser,  «=>180i. 

TOOLS. 

See  Master  and  Servant,  ^=»107. 

TORTS. 

See  Action,  «s»27;  Assault  and  Battery,  9=> 
30;  Bailment,  ^=»11 ;  Carriers,  ^=»121- 
S82;  Death,  «=332-90 ;  Fraud;  Libel  and 
Slander;  Malicious  Prosecution;  Master  and 
SerTant,  ^s>88-351 ;  Municipal  Corporations, 
«=s»705-821;  Negligence;  Nuisance;  Par- 
ties, <e=»27,  31;  Principal  and  Agent,  «=» 
158,  159:  Hailroads,  <S=>113-482;  Trespass, 
€s>31 ;    Trover  and  Conversion. 

TOWNS. 

See  Counties  ;  Municipal  Corporations. 

TRANSCRIPTS. 

See  Criminal  Law,  4=1104. 

TRANSFER  OF  CAUSES. 

See  Courts,  €ss>487;  Criminal  Law,  i3=>1076, 
1083;    Justices  of  the  Peace,  «ss>162. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Animals,  €=9100;  Judgment,  «=»2S0; 
Mortgages,  iS=9217. 

n.  ACTIONS. 
(A)  Rlarht  of  Action  asd  Defense*. 

4s»J9(l)  (Ky.)  In  an  action  for  trespass  and 
removal  of  timber,  plaintiffs  must  recover,  if  at 
all,  upon  strength  of  their  own  title  and  not 
because  of  want  of  title  in  defendant. — Wal- 
lace ▼.  Lackey.  190  S.  W.  709. 

As  purchaser  of  land  sold  at  a  decretal  sale  in 
an  ndministrator's  action  a^rainst  heirs  and 
creditors  took  equitable  title  to  land  upon  con- 
firmation of  sale  and  payment  of  purchase  price, 
a  deed  subsequently  executed  related  back  to 
confirmation  of  sale,  giving  pnrchaser*  title  to 


support  an  action  for  trespass  committed  Ite- 
fore  execution  of  deed.— Id. 
^»3f  (Mo.App.)  When  a  trespass  is  committed 
by  the  joint  act  of  two  or  more  persons,  each 
is  liable  for  the  injury.— Reber  v.  Bell  Tele- 
phone Co.  of  Missouri,  190  S.  W.  612. 

Where  servants  of  both  a  telephone  and  dec- 
trie  light  company  entered  upon  plaintifiTs  prem- 
ises  and  cut  shade  trees  to  extend  wires  through 
them,  both  companies  and  their  participating 
agents  were  jointly  and  severally  liable.— Id. 

(E)   Trlnl,  JaAvment,  and  Review. 
9^67  (Ky.)  In   an    action    for    trespass    snd 
removal  of  timber,  evidence  held  sufficient  to 
take  case  to  jury.— WaDaee  v.  Lackey,  190  S. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;   EMdence,  «s»471;   Trial,  «=> 
105,  140. 

I.   RIGHT  OF  AOTIOir  AXB  DEFENSES. 

e=>6(l)  (Tex.av.App.)  Plaintiff  in  trespass  to 
try  title,  to  be  entitled  to  judgment,  must  show 
title  superior  to  defendant's.— Speed  r.  Sadber- 
ry.  190  S.  W.  TOl. 

II.  PROCEEDINGS. 

«=>35(1)  (Tex.Civ.App.)  In  trespass  to  try 
title,  defendants  are  entitled  to  give  in  evidence 
any  lawful  defense  to  the  action,  except  the  de- 
fense of  limitation,  without  any  special  plead- 
ing as  a  predicate  tfaerefor.-^yan  ▼.  Lofton. 
IflO  a  W.  T62. 

<S=>38(1)  (Tex.Civ.App.)  In  trespass  to  try 
title  by  plaintiff  claiming  that  land  was  forfeit- 
ed and  awarded  to  him  by  general  land  office, 
plaintiff  must  show,  not  only  that  award  was 
made,  hut  that  requirements  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  6423.  as  to  forfeiture, 
had  been  substantially  complied  with  by  gen- 
eral land  offiie  prior  to  award.— Speed  r.  Sad- 
berry,  190  S.  W.  781. 

®=38(3)  (Tex.Civ.App.)  Where  defendant  in 
trespass  to  try  title  is  in  iwssession,  there  is  a 
presumption  of  title  in  him,  authorizing  recov- 
ery against  persons  failing  to  make  affirmatiTe 
showing  of  title.— Speed  v.  Sadberry,  190  S.  W. 
781. 

«=»4I(1)  (Tex.Civ.App.)  In  suit  for  trespass 
to  try  title,  the  defense  being  equitable  rights 
under  an  oral  contract  to  convey,  evidence  *eW 
to  show  that  plaintiff's  creditor,  an  aged  man, 
promised  when  title  was  taken  In  liis  own  same 
to  convey  the  property  to  defendants  in  consid- 
eration of  support  until  his  death,  which  was 
given  him.— Ryan  y.  Lofton,  190  S.  W.  752. 

TRIAL 

See  Continuance;    Costs;    Criminal  Law.  «=> 

636-878;   Jury;    New  Triair^ 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  mlings  at  trial,  see  Appeal  and 

Error. 

IV.  BEOEPTIpN  OF  EVIDENCE. 

(A)  Introdnctlon,  Offer,  and  Adaalaaisn  oi 
Bvldence  In  General. 

^=>4I(3)  (Tex.Civ.App.)  On  rule  for  exclusion 
of  witnesses,  refusal  to  exclude  next  friend, 
suing  for  minor,  after  the  minor's  testimony 
has  been  given  was  not  abuse  of  discretion  ia 
absence  of  showing  that  defendants  were  preju- 
diced.—Caffarelli  Bros.  V.  Bell,  190  S.  W.  223. 
<3=>53  (Mo.App.)  Where  evidence  that  two  days 
before  accident,  pedestrian  who  had  complain- 
ed of  stairway  to  an  aldermen  was  stricken  out, 
it  was  brought  back  into  case  by  defendant's  re- 
calling witness  and  eliciting  that  hig  complaint 
mentioned  only  steps  and  said  nothing  about 
W°076?~^'°*''''D^3it^^*^  °*  Jefferson,  190  S. 
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<B>  »r*mv  •t  Proof.  aebuttaO,  ud  B«- 
op«ntnv  Cua. 

«s»62(2)  (Tez.CivJ^pp.)  Introdoction  of  addi- 
tional testimony  of  poyBiciana  as  to  nature  and 
extent  of  plaintiff's  injuries  in  rebuttal  of  tes- 
timony for  defendant  controverting  oricinal 
testiiDony  for  plaintiff  on  that  subject  was 
proper.— CaffareUi  Bros.  v.  Bell,  180  S.  W.  228. 
«S367  (Mo.)  Where  a  witness  for  defendant 
not  sut^oenaed  failed  to  appear  for  re-examina- 
tion^ and  defendant  elected  to  proceed,  suggest- 
ing  a  desire  to  re-examine  if  witness  appeared, 
the  court's  refusal  to  allow  examination  upon 
witness'  appearance  some  days  later,  and  after 
defendant  had  dosed  bis  case  waa  not  error, 
where  defendant  failed  to  point  oat  any  ma- 
terial matter  excluded.— BMislett  t.  New  Xork 
Lafe  Ins.  Co.,  190  S.  W.  870. 

(C)    Objections,  Motlona  to  Strike  Out,  and 
Bxceptiona. 

4s>8l  (Tex.GiT>App.)  A  party  objecting  to  evi- 
dence should  state  his  objections  clearly  and 
speeifical^,  that  they  may  be  understood  by  the 
court  and  obviated  by  the  opposing  party.— -Kan- 
sas City,  M.  &  O.  By.  Co.  of  Texas  v.  James, 
1»0  S.  W.  1136. 

^=385  (Tex.CiT.App.)  Admission  of  testimony 
of  physician  that  plaintiff  was  very  nervous, 
resUesB,  and  could  not  sleep  at  nights,  over 
the  objection  that  it  was  hearsay,  was  not  er- 
ror, the  only  portion  that  was  hearsay  being 
the  reference  to  sleeping  at  nights.— Caffarelli 
Bros.  V.  Bell,  190  S.  W.  223. 
^=>I05(1)  (Tex.Civ.App.)  A  verdict  cannot  be 
sustained  by  incompetent  testimony,  even  though 
admitted  without  objection. — Atchison,  T.  ft  S. 
P.  By.  Co.  V.  Smith.  190  S.  W.  761. 
«s>l05(2)  (Xeix.Civ.App.)  In  trespass  to  tty 
title  by  party  to  whom  general  land  office  award- 
ed forfeitiid  lands,  where  no  objection  was  urged 
to  defendant's  hearsay  testimony  on  that  ground, 
court  properly  considered  it  ns  tending  to  show 
application  by  him  to  have  his  rights  reinstat- 
ed, and  a  tender  of  interest  due.— Speed  v.  Sad- 
berry,  190  8.  W.  781. 

V.  ABOUMEKTB  AND  OOMDVOT  OF 
OOUHSEI.. 

®9»l08i/2  (Ky.)  In  action  for  Injuries  through 
negligent  operation  of  automobile,  ruling  refus- 
ing to  permit  plaintiff  to  ask  jurors  on  their 
voir  dire  whether  any  were  stockholders  in  de- 
fendant's insurer,  etc.,  held  witbin  court's  dis- 
cretion.—Netter  V.  Caldwell,  190  S.  W.  721. 
«=9tl4  (Mo.App.)  In  action  against  city  for 
personal  injury  from  defective  sidewalk,  re- 
marks of  plaintifTs  counsel  addressed  to  facts 
in  evidence  and  brought  ont  by  defendant's 
cross-examination  were  not  improper. — Kingery 
V.  City  of  Jefferson,  190  S.  W.  976. 
«=3|2I(2)  (Tex.Civ.App.)  Argument  of  plain- 
tiff's counsel  that  defendant  transferred  the  note 
to  his  wife  to  beat  his  debt  to  the  plaintiff,  held 
permissible  as  an  inference  from  the  evidence. — 
Enrhart  v.  Agnew,  190  S.  W.  1140. 
€=»I25(1)  (Tex.Civ.App.)  Argument  that  de- 
fendant transferred  note  garnished  to  his  wife 
to  beat  his  debt  to  plaintiff,  held  not  inflamma- 
tory or  intended  toprejudice  the  jury.— EJarhart 
V.  Agnew,  190  S.  "Vv.  1140. 
®=>i27  (Tex.Civ.App.)  In  action  for  death  of 
plaintiffs'  minor  intestate  employed  by  defend- 
ant, where  it  was  alleged  that  defendant  was  not 
insured  in  accordance  with  the  Employers'  Lia- 
bility Act,  allowance  of  question  whether  de- 
fendant posted  notices  that  it  carried  such  in- 
surance held  not  error. — Southwestern  Portland 
Cement  Co.  v.  Presbitero,  100  S.  W.  776. 
®=3|29  (Ark.)  In  a  personal  injury  suit,  argu- 
ment of  plaintiff's  counsel  that  he  would  rather 
lose  his  arms  than  represent  a  corporation  try- 
ing to  defeat  such  a  claim  as  he  represented  was 
not  prejudicial  error,  where  defendant's  counsel 


had  argned  plaintVCs  teatlmeny  was  false,  but 
would  be  made  plausible  through  the  skill  of 
^aiatlff's  connael. — Caddo  Biver  Lumber  Co.  ▼. 
Grover,  190  S.  W.  660. 

«=»I29  (Mo.App.)  In  an  action  against  a  city 
for  personal  ijijaries,  where  it  appeared  that 
city  intended  to  spend  $2,0(X}  to  defeat  plaintiff's 
action  as  a  "holdup,"  held  that  remarks  of  coun- 
sel for  defendant  that  city  had  money  to  throw 
to  the  birds,  etc.,  might  in  discretion  of  court  be 
allowed  in  absence  of  a  specific  objection. — Ste- 
phens V.  Cfity  of  Eldorado  Springs,  190  S.  W. 
1004. 

$=Bt3l(8)  (Mo.App.)  An  objection  to  remarks 
of  counsel  is  insufficient  wMch  does  not  point 
oat  specific  statement  complained  of  and  does 
not  call  attention  of  trial  court  to  specific 
grounds  upon  which  it  is  based. — Stephens  v. 
City  of  Eldorado  Springs,  190  S.  W.  1004. 

VI.  TAKING   CASE   OR   QUESTION 

FROM  JURY. 

(A)  (tneatlons  of  lanr  or  of  Faet  In  Gen* 

eral. 

«=3l39(l)  (MowApp.)  There  mnst  be  substantial 
evidence  on  the  part  of  the  plaintiff  tending  to 
establish  the  claim  which  he  makes  to  warrant 
court  in  submitting  case  to  the  jury. — Van  Zandt 
v.  St.  Louis  Wholesale  Grocer  Ck>.,  190  S.  W. 
1060. 

«s»l39(l)  (Tex.  Civ.  App.)  Though  plaintiff 
makes  ont  a  prima  fa<se  case  on  undisputed 
evidence,  some  rebutting  evidence  alone  carries 
the  caae  to  the  jury. — Yeaman  v.  Galveston 
City  Co..  190  S.  W.  212. 
«Bal40(2)  (Mo.App.)  Where  the  testimony  of  a 
party  is  conflicting  with  itself  and  his  testi- 
mony is  the  sole  testimony  in  the  case,  which 
version  of  the  transaction  given  by  him  is  cor- 
rect is  for  the  jury.— Pounds  v.  Farmers'  Union 
Mercantile  Co.,  190  8.  W.  374. 
«=»  140(2)  (Tex.Civ.App.)  In  trespass  to  try 
titie,  it  was  error  for  the  court  to  direct  a  ver- 
dict for  plaintiffs  based  on  the  testimony  of  one 
of  them  that  her  ancestors  had  a  deed  to  the 
land  from  the  original  patentee,  which  deed 
had  been  lost— Morris  v.  Parsons,  190  S.  W. 
241. 

4Ea|4l  (Mo.App.)  Where  plaintiff's  own  un- 
controverted  testimony  shows  that  be  is  enti- 
tied  to  no  relief,  the  trial  court  must  direct  a 
verdict  for  defendant— Arel  v.  First  Nat.  Fire 
Ins.  Co.,  190  8.  W.  78;  Same  v.  Girard  Fire  & 
Marine  Ina.  Co.,  Id.  81. 

(D)  Dtreetlon  of  Verdlet. 

^s>l68  (Ky.)  The  giving  of  a  peremptory  in- 
struction where  an  issue  is  made  upon  the 
pleadings  is  always  predicated  upon  the  fact 
that  all  the  evidence  tends  to  support  the  con- 
tention of  the  party  in  whose  ravor  the  ver- 
dict is  directed.— Tennis  Coal  Co.  v.  Sackett, 
100  8.  W.  130. 

€=>I69  (Ky.)  Where,  admitting  all  of  plaintiff's 
evidence  and  all  reasonable  Inference  to  be 
true,  he  failed  to  establish  engagement  in  inter- 
state commerce  and  did  not  amend  petition  to 
show  common-law  liability,  defendant's  motion 
for  directed  verdict  should  have  been  sustained. 
—Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v.  Hans- 
ford, 100  8.  W.  690. 

VII.  INSTRUCTIONS  TO  JURY. 

(A)  ProTlnee  of  Court   and  Jury  In   Gon- 
eral. 

®=3l9l(6)  (Mo.App.)  In  action  against  railroad 
for  failure  to  drain  wnters,  an  instruction  re- 
quiring the  jury  to  find  that  in  consequence  of 
defendnnt's  failure  plaintiff's  crops  were  injured, 
etc.,  held  not  erroneous  as  assuming  as  a  matter 
of  fact  that  the  creek  into  which  the  drains  led 
would  have  been  suflicient  to  have  carried  off 
the  overflow. — Cnrson  v.  Missouri,  K.  &  T.  Ry. 
Co.,  190  8.  W.  040. 
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«=3i9l(8)  (Tez.CiT.App.)  In  a  pedestrian's  ■<:- 
tion  for  injuries  when  struck  b;  railway  cars, 
instruction,  assuming  that,  as  a  matter  of  law, 
if  he  attempted  to  cross  the  tracks  without 
looking  or  listening  and  after  warning  be  was 
negligent,  was  properly  refused,  when  he  testi- 
fied that  he  did'look.— Gulf,  C.  &  S.  V.  Ry.  Co. 
V.  SuUivan,  190  S.  W.  739. 
4=3>I9I(10)  (Mo.App.)  In  a  railroad  serranfa 
action  for  injuries  caused  to  his  eye  by  a  sliver 
of  metal,  while  he  was  holding  a  rail  which  was 
being  cut  by  a  metal  hammer  and  a  chisel,  in- 
structions which  assumed  negligence  of  de- 
fendant and  foreman  held  erroneous.— Haire  T. 
Schaff,  190  S.  W.  56. 

4s>l9l(10)  (Mo.App.)  An  in8tructi<»  that 
plaintiff,  if  the  injury  resulted  from  accident 
"and  not  the  negligence  of  defendants,"  could 
not  recover,  was  not  erroneous  as  assuming  de- 
fendants' negligence.— McDonald  v.  Central  Illi- 
nois Const.  Co.,  190  S.  W.  633. 
$=3191(10)  (Mo.App.)  Where  plaintiff  was  in- 
jured in  loading  a  timber  for  defendant,  an  in- 
struction assuming  that  defendant  was  negli- 
gent was  erroneous.— Lafever  ▼.  Pryor,  190  S. 
W.  644. 

$=»I9I(11)  (Mo.App.)  In  action  on  qnantnm 
meruit  for  services  and  expenses  in  promoting, 
selling  stock  in  and  organizing  corporation,  in- 
struction as  to  deducting  amount  already  paid 
from  expenses  held  erroneous;  evidence  being 
conflicting  as  to  whether  amount  was  paid  for 
services  and  expenses,  or  for  expenses  alone. — 
Van  Zandt  v.  St.  Louis  Wholesale  Grocer  Co., 
190  S.  W.  1050. 

^=>I92  (Mo.App.)  An  instraction  may  assume 
facts  uncontradicted  or  on  which  the  evidence 
of  both  parties  agrees. — Toung  v.  Xilley,  190  S. 
W.  96. 

®s>l92  (Mo.App.)  In  action  against  railroad 
for  injuries  at  crossing  to  driver  of  delivery 
wagon,  held,  that  court  did  not  err  in  telling 
Jnry  that  law  made  it  duty  of  rood  to  construct 
crossing  24  feet  wide. — PhilUps  v.  Pryor,  190  S. 
W.  1027. 

$=»I93(3)  (Mo.App.)  An  instruction  that  plain- 
tiff, if  the  injury  resulted  from  accident  and 
not  from  negligence  of  defendants,  could  not 
recover,  was  not  erroneous  as  indicating  the 
judge's  opinion  as  to  the  facts. — McDonald  v. 
Central  Illinois  Const.  Co.,  190  S.  W.  033. 

<g=>l94(l)  (Ark.)  Under  Const  art  7^  f  23, 
providing  that  courts  may  not  charge  jury  on 
matters  of  fact  court  cannot  state  weight  to  be 
given  to  testimony.— Twist  v.  MuUinix,  190  S. 
W.  851. 

i@=»l94(ll)  (Mo.App.)  In  employer's  action  up- 
on employer's  liability  policy,  instruction  on  in- 
surer's waiver  of  exrc|)tion  in  rider  for  plaintiff 
on  finding  of  matters  referred  to  therein  was 
erroneous,  as  waiver  is  question  for  the  jury. — 
Compton  Heights  Laundry  Co.  v.  General  Acci- 
dent, Fire  &  Life  Assur,  Corp.,  Limited,  of 
Perth,  Scotland,  190  S.  W.  382. 
0=»I94(18)  (Mo.App.)  An  instruction,  without 
qualification,  that  ''defendant  cannot  make  the 
defense  that  plaintiifB  misrepresented  to  him 
the  market  price  of  said  stock,"  was  properly 
refused,  when  it  was  a  question  of  fact  as  to 
whether  defendant  promptly  rescinded  contract 
to  sell  stock.— Dawson  v,  Flintom,  190  S.  W. 
972. 

(B)  NecesaKr   and   Snbjeet-Mattcr. 

®s»203(l)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  of  live  stock  for  damages  caused  by 
delay  in  transportation,  defendant  held  entitled 
to  have  its  defense  that  delay  was  caused  by 
unusual  rains  and  floods  on  its  road  presented 
clearly,  without  being  confused  and  mixed  with 
other  issues.— Ft  Worth  &  D.  C.  Uy.  Co.  v.  At- 
terberry,  190  S.  W.  1133. 
«=»2I0(2)  (Mo.App.)  The  uanal  instruction  as 
to  disregarding  the  testimony  of  a  witness  will- 
fully testifying  falsely  is  not  erroneous,  where 


thera  was  a  direct  eonflict  in  tiie  testinony.— 
Volk  ▼.  Zepp,  190  S.  W.  609. 
4=»2I0(3)  (Mo.App.)  The  propriety  of  giving  an 
instruction  on  the  credibility  of  witnesses  is 
left  within  the  discretion  of  the  trial  court 
and,  where  there  was  contradictory  evidence  up- 
on a  material  point  such  an  instruction  was 
proper.— Dawson  v.  Flintom,  190  S.  W.  972. 
$=9214  (Tex.Civ.App.)  A  defendant  may  have 
presented  to  the  jury  any  specified  group  of 
facts  developed  at  trial,  which,  if  true,  would 
in  law  establish  a  given  defense,  provided  the 
evidence  represented  is  not  substantially  cov- 
ered by  the  main  charge. — Scott  v.  Northern 
Texas  Traction  Co.,  190  S.  W.  209. 
<&=>2I9  (Mo.App.)  An  instruction  to  find  for 
plaintiffs  if  they  had  "substantially"  performed 
the  buUding  contracts  sned  on,  without  a  "ma- 
terial omission  or  defect,"  held  not  misleading 
for  failure  to  define  the  words  quoted. — ^Moure 
V.  McCutchen,  190  S.  W.  350. 

(C)   Worm,    Re«nlait«s,    and    BnflleleHer. 

«=>233(3)  (Mo.App.)  An  instruction  that,  if  de- 
fendant spoke  the  slanderous  words  "as  charged 
in  the  petition,"  the  law  presumes  they  were 
spoken  maliciously,  etc.,  was  improper  because 
of  use  of  the  words  "as  charged  in  the  petition." 
— Boomshaft  v.  Klauber,  100  S.  W.  616. 
^=>233(3)  (Mo.App.)  Instruction  should  have 
explicitly  told  jury  precise  statement  in  article 
claimed  to  be  false  and  libelous,  and  should 
not  have  Instructed  that  if  jury  found  and  be- 
lieved "the  publication  complained  of"  was 
false  and  libelous  they  should  return  verdict  for 
plaintiff,  requiring  the  jury  to  refer  to  the 
pleadings.- Byrne  ▼.  News  Corp.,  190  S.  W. 
17001 

$s>240  (Mo.App.)  An  instruction  argumenta- 
tive in  form  was  properly  refused. — Pasche  v. 
South  St.  Joseph  Town-Site  Co.,  190  S.  W.  30. 
€=3240  (Mo.App.)  In  an  action  for  injuries 
to  an  engine  boiler  washer,  an  instruction  held 
erroneous  as  a  persuasive  argument  in  favor  ot 
plaintiff.— Rurh  v.  Pryor,  190  S.  W.  1037. 
4=>244(2)  (Mo.App.)  An  instruction  singling 
out  parts  of  the  evidence  for  comment  was 
properly  refused.— Pasche  v.  South  St  Joseph 
Town-Site  Co.,  190  S.  W.  30.      . 

rD)  Applicability    to    Pleadlmv*    aad    Bvt- 
deno«. 

4=3251(1)  (Mo.App.)  An  instruction  should  not 
be  broader  than  the  petition,  whatever  may  be 
the  scope  of  the  evidence. — Young  t.  Duulap, 
100  S.  W.  1041. 

Q:;»25l(3)  (Mo.App.)  In  shipper's  action  for 
damages  to  shipment  of  strawberriea  from  de- 
fective refrigerator  car,  where  answer  was  a 
general  denial  and  there  was  no  plea  of  ship- 
per's negligence,  instruction  on  his  negUgence 
Was  erroneous.- Seneker  v.  Lusk,  190  S.  W.  96. 
<g=»25l(8)  (Mo.App.J  Where  the  complaint  in 
personal  injury  action  alleges  several  acts  of 
neglipence,  but  only  one  ground  of  negligence 
is  alleged  to  have  caused  the  injury,  the  jury 
must  be  confined  to  that  grouna.— Witham  v. 
Lusk,  190  S.  W.  403. 

Instructions  submitting  issae  of  negligence  to 
^nry  held  not  erroneous  in  not  restricting  the 
jury  to  the  consideration  of  a  sinjle  act  of  neg- 
ligence, where  the  complaint  recited  several  acts 
of  negligence  and  alleged  that  they  all  contrib- 
uted to  the  injury.— Id. 

<S=>25I(8)  (Mo.App.)  In  an  action  for  injuries 
to  a  boiler  washer,  an  instruction  submitting  an 
issue  as  to  the  acts  of  another  cmpln.v^  not 
within  the  pleadings  Acid  erroneous. — Ruch  v. 
Prjor,  190  S.  W.  1037. 

€=»2S2(1)  (MokApp.)  Requested  instructions 
submitting  issues  not  made  by  the  evidence 
were  properly  refused.— Mitchell  v.  Davis,  100 
S.  W.  357. 

€=3252(8)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages caused  by  defendant's  automobile  driven  by 
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employ^,  where  there  was  no  evidence  of  incom- 
peteucf  or  reckleasnesa,  an  instruction  on  that 
subject  held  properly  refused. — Gordon  v.  Texas 
&  Pacific  MercanUle  &  Mfg.  Co.,  190  S.  W. 
74& 

«=»252(9>  (Mo.App.)  In  action  for  death  of  tel- 
egraph forenuui  on  defendant's  track,  the  sub- 
misaaon  of  issnee  as  to  engineer's  negligeDce  in 
failing  to  give  signals,  where  there  was  no  evi- 
dence in  support  of  that  charge,  was  erroneous. 
—Armstrong  v.  Denver  &  R.  G.  B.  Co.,  190  S. 
W.  944. 

9=>252(11)  (Ky.)  In  acticHi  by  miner  for  inju- 
ries from  fall  of  slate,  an  abstract  instruction 
as  to  contributory  negligence  and  refasal  of 
concrete  instmction  setting  out  defendant's  the- 
ory Xeld  error,  as  leaving  to  the  jury  the  Ques- 
tion of  law  whether  facts  testified  to  for  defend- 
ant constituted  contributory  negligence. — Con- 
solidation Coal  Co.  V.  Spradlin,  190  S.  W.  1060. 
«=>252(12)  (Tez.Civ.App.)  In  an  action  against 
a  carrier  of  live  stock  for  damages  caused  by 
delay  in  transportation,  it  was  error  to  sub- 
mit as  an  element  of  damage  items  of  feed 
which  plaintiff  claimed  was  purchased  en  route, 
in  absence  of  evidence  that  whole  amount  was 
necessary  or  price  paid  was  reasonable. — Vt. 
Worth  &  J>.  O.  By.  Co.  v.  Atterberry,  190  S. 
W.  1133. 

Id  an  action  against  a  carrier  of  live  stock 
for  damages  caused  by  delay  in  transportation, 
as  defendant  employed  a  man  to  taice  care  of 
stock,  and  there  was  no  evidence  showing 
amount  plaintiff  expended  for  labor  to  care  for 
stock  while  unloaded,  issue  should  not  have  been 
submitted  to  Jury. — Id. 

<8=3252(20)  (,Mo-A.pp.)  In  a  railroad  employe's 
action  for  injuries,  where  there  was  no  proof  of 
plaintiff's  earnings,  an  instruction  which  di- 
rected jury  to  include  in  a  verdict  "his  loss  of 
time  and  earnings"  Ae/d  erroneoua— Haire  v. 
Schaff,  100  S.  W.  56. 

^9252(20)  (Mo.App.)  In  action  on  quantum 
meruit  for  services  and  expenses  in  promoting 
corporation,  selling  its  stock,  and  organizing  it, 
instmction  as  to  deduction  of  amonnt  paid 
plaintiff  from  expenses  held  erroneous,  in  that 
there  was  no  evidence  tending  to  prove'  what 
expenses  plaintiff  was  put  to  or  bad  paid. — 
Van  Zandt  v.  St  Louis  Wholesale  Grocer  Co., 
190  S.  W.  1060. 

<=9253(3)  (Mo.App.)  In  action  for  fraud,  in- 
structions upon  the  whole  case,  directing  the 
issues  to  be  found  for  plaintiff,  if  facts  hypoth- 
esized were  found  for  him,  were  propei-ly  re- 
fused where  they  ignored  an  issue  of  compro- 
mise raised  by  defendant's  evidence. — Viles  v. 
Viles,  190  S.  W.  41. 

$s»2S3(3)  (Mo.App.)  In  action  for  slander,  an 
instruction  covering  the  whole  case,  anthorizing 
recovery  without  finding  of  publication  was  er- 
ror.—Boomsbaft  V.  Klauber,  190  S.  W.  616. 
«=»253(3)  (Mo.App.)  Where  libelous  article  did 
not  on  face  refer  to  plaintiff,  instruction  that 
there  was  only  one  point  at  issue,  whether 
charge  was  true  or  false,  was  improper;  there 
being  also  question  whether  any  third  person 
understood  article  to  refer  to  plaintiff.— Byrne 
V.  News  Corp.,  190  S.  W.  933. 
4=^253(4)  (Mo.)  Instruction  on  due  care  of 
pedestrisA  in  use  of  sidewalk  held  erroneous 
as  omitting  consideration  of  her  riglit  to  pre- 
sume the  sidewalk  to  be  reasonably  safe.— Mc- 
Niell  V.  City  of  Cape  Girardeau,  190  8.  W. 
327. 

9=»2S3(5)  (Mo.App.)  In  employer's  action  up- 
on liability  policy,  instruction  on  insurers 
waiver  of  rider  relieving  it  from  liability  for 
injury  to  employ^  from  failure  to  guard  man- 
gling machines,  etc.,  held  erroneous,  as  not  sub- 
mitting whether  insurer's  agent,  when  investi- 
rating  cause  of  accident,  knew  or  should  have 
known  that  such  negligence  caused  injury. — 
Compton  H.eight8  Laundry  Co.  v.  General  Ac- 


ddent,  Fire  ft  life  Assar.  Corp.,  Limilad,  oi 
Perth,  Scotland.  190  8.  W.  882.  < 
9»253(S)  (Mo.App.)  Instruction  which,  while 
pnrporting  to  cover  the  whole  case,  entirely 
omitted  any  reference  to  defenses  nther  as 
pleaded  or  in  evidence,  held  erroneous. — Van 
Zandt  V.  St.  Louis  Wholesale  Grocer  Co.,  190  S. 
W.  1060. 

«=9253<6)  (MoJ^ppl)  Refusal  of  instruction 
ignoring  issues  raised  by  evidence  is  not  error, 
even  though  such  defect  may  be  cured  by  an- 
other instruction  submitting  such  issues. — 
VUes  V.  VUes,  190  S.  W.  41. 
€=>253  (10)  (Mo.App.)  In  action  by  salesman  for 
commissions,  there  being  evidence  of  services 
rendered,  an  instruction,  denying  recovery  if  his 
written  contract  was  delivered  conditionally, 
held  error.— Stimson  v.  Brinkman,  190  S.  W. 
646. 

«=>2S3(10)  (MoA.m>.)  Instruction  which,  while 
purporting  to  cover  the  whole  case,  entirely 
omitted  any  reference  to  defaises  either  as 
pleaded  or  in  evidence,  held  erroneous.— Van 
Zandt  V.  St  Louis  Wholesale  Grocer  Co.,  190  8. 
W.  1060. 

(B)  Requests  or  Prayer*- 

4=>255(4)  (Tex.Civ.App.)  If  defendant  desired 
court  to  Umit  evidence  as  to  plaintiffs'  property 
to  purpose  for  which  it  was  admissible,  it  should 
have  presented  a  special  charge. — Southwestern 
Portland  Cement  Co.  v.  Presbltero,  190  S.  W. 
776. 

<S=»255(4)  (Tex.Civ.App.)  Where  evidence  ad- 
missible only  against  the  garnishee  was  admit- 
ted at  the  consolidated  trial  of  the  garnishment 
proceedings  and  the  main  action,  it  was  the 
duty  of  defendants  to  have  requested  a  special 
charge  limiting  the  effect  of  the  evidence  if  they 
did  not  wish  It  considered  against  them.— Ear- 
hart  V.  Agnew,  190  S,  W.  1140. 
<8=»256(10)  (Tex.Civ.App.)  In  action  for  death 
of  plaintias'  minor  intestate  employed  by  de- 
fendant, charge  held  to  sufiBciently  define  de- 
gree of  care  required  of  defendant,  in  absence  of 
a  request  for  a  special  charge. — Southwestern 
Portland  Cement  Co.  v.  Presbitero,  190  S.  W. 
776. 

<S=>256(13)  (Mo.App.)  Instruction  held  not  re- 
versible error  for  failing  to  limit  plaintiff's  dam- 
ages where  more  specific  instructions  on  the 
goint  were  not  requested  by  defendant. — Mc- 
tonald  V.  Central  Illinois  Const  Co.,  190  S. 
W.  «33. 

e=>258n.8)  (Mo.App.)  In  an  action  to  recover 
value  of  plaintiff's  interest  in  real  estate  con- 
veyed by  herself  and  husband  on  defendant's 
oral  promise  to  pay  plaintiff  for  her  interest, 
where  plaintiff's  instruction  as  to  value  of  her 
inchoate  dower  estate  was  generally  good  if  de- 
fendant wished  to  restrict  it,  he  should  have 
asked  an  instruction  himself  on  that  subject.— 
Grayson  v.  Grayson,  190  S.  W.  930. 
4=»260(1).  Refusal  of  a  requested  instruction 
substantially  covered  by  given  instructions  is 
not  error. 
— (Ky.)  Sovereign   Camp   of   Woodmen  of   the 

World  V.  Valentine,  190  S.  W.  712 ; 
(Mo.   App.)    American    Union   Trust    Co.    v. 

Never  Break  Range  Co.,  190  S.  W.  1045; 
(Tex.  Civ.  App.)  Kansas  City,  M.  &  O.  Ry. 

Co.  of  Texas  v.  Flnke,  100  S.  W.  1143. 

(S=»260(l)  (Mo.App.)  Refusal  to  give  a  re- 
quested instruction,  though  it  properly  states 
the  law,  is  excused  by  the  giving  of  another  in- 
struction covering  the  same  snbject-matter. — 
Allen  V.  Quercus  Lumber  Co.,  190  S.  W.  86. 
€=»260(1)  fTex.Civ.App.)  Where  phase  of  case 
is  sufficiently  covered  by  court's  charge,  refusal 
of  requested  special  charge  on  matter  is  not  er- 
roneous.—Tyler  v.  McChesney,  100  S.  W.  1116. 
4ss>260(5)  (Mo.App.)  In  replevin  of  a  promis- 
sory note,  a  requested  instruction  that  the  bur- 
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d«n  was  on  platntlff  to  prore  nondelivery,  h^ld 
covered  by  an  instruction  given.— Pounds  v. 
Farmers'  Union  Mercantile  Co.,  190  B.  W.  374. 
9s>26l  (Mo-&.pp.)  Generally  it  is  not  error  to 
deny  a  requested  instruction  unless  it  is  cor- 
rect in  aU  respects.— VUes  v.  VUes,  190  S.  W. 
41. 

(F)   Objections  and  Kxceptiona. 

^9274  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1971,  providing  for  submis- 
sion to  opposing  counsel  of  requested  instruc- 
tions, does  not  require  the  submission  to  oppos- 
ing counsel  of  objections  made  to  the  charges 
given.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smith, 
190  S.  W.  761. 

«=9284  (Tex.Civ.App.)  Mere  failure  to  object 
to  the  general  charge  of  the  court  does  not  es- 
top a  party  from  requesting  instructions  and 
excepting  to  their  refusal  since  under  Vernon's 
Sables'  Ann.  Civ.  St  art.  1971,  U  there  is  no 
objection  to  the  general  charge,  the  objection 
only  is  waived  and  the  charge  is  not  approved. 
— Rabinowita  v.  Smith  Co.,  190  S.  W.  197. 

(O)  Constructiom  and  Oyeratioa. 

€:»296(1)  (Ky.)  An  instruction  need  not  state 
nil  the  law  on  the  subject  if  it  properly  refers  to 
other  instructions  which  cover  the  subject.— 
Kentucky  Live  Stock  Ins.  Co.  v.  McWilliams, 
190  S.  W.  697. 

#s>296(l)  (Mo.App.)  In  a  servant's  action  for 
wages,  an  instruction  that  defendants  were 
partners  if  they  combined  for  common  profit, 
etc.,  is  not  erroneous  where  another  instruction 
covered  defendant's  contention  that  any  part- 
nership had  previously  been  dissolved,  under 
Rev.  St.  1909.  i  1985.-yolk  v.  Zepp.  190  S.  W. 
609. 

<@=>296(2)  (Ark.)  In  an  action  against  a  mar- 
ried woman  for  groceries  used  by  her  family, 
where  court  by  a  written  InstrucUon  narrowed 
issue  to  disputed  question  of  fact,  an  oral  in- 
struction, argumentative  in  form  and  referring 
to  a  statute  passed  subsequent  to  purchase, 
held  not  prejudicial  error. — Adair  v.  Arendt, 
190  S.  W.  445. 

4=»296(2)  (Mo.App.)  In  action  for  fraud.  In- 
struction held  not  misleading  when  read  in  con- 
nection with  other  instrnctions  given. — Vlles  v. 
Viles,  190  S.  W.  41. 

«S3296(2)  (Mo.App.)  An  instruction  as  to  the 
facts  essential  to  recovery  unless  the  jury  find 
against  plaintiffs  on  the  defenses  set  up  held 
not  erroneous  for  failure  to  specify  what  the 
defenses  were  or  what  facts  would  sustain  them, 
where  defendants'  instructions  set  forth  their 
defenses.— Moore  v.  McCutchen,  190  S.  W.  350. 
iS=»296(2)  (Mo.App.)  An  instruction  in  action 
on  slander  aathorizing  recovery  without  proof 
of  publication  was  not  cured  by  defendants  in- 
Btrnction  assuming  such  pnblication. — Bomd- 
shaft  V.  Klanber,  190  S.  W.  616. 
«ss>296(8)  (Mo.)  In  action  by  railroad  employ^ 
catching  his  foot  under  guard  rail  not  main- 
tained as  required  by  Rev.  St.  1909,  f  3163, 
an  instruction  stating  defendant's  duty  as  being 
both  to  fill  and  block  the  guard  rail  was  not 
error,  where  Inter  instructions  were  that  the 
jury  must  find  the  guard  rail  was  neither  block- 
ed nor  filled  before  a  verdict  coUld  be  returned. 
—Bowman  ▼.  Wabash  R.  0>.,  190  S.  W.  679. 

«s9296i3)  (Mo.App.)  In  a  servant's  action  for 
injuries,  error  in  stating  in  an  Instmction  that 
law  required  defendant  to  furnish  a  reasonably 
safe  place  to  work,  etc.,  held  cured  by  latter  part 
of  instruction  that  ii  jury  found  defendant's 
foreman  bad  neglected  to  adopt  suitable  pre- 
cautions for  plnintifl's  protection,  etc. — Stobile 
V.  McMahon,  190  S.  W.  652. 

«ss296(4,5)  (Ark.)  The  giving  of  an  instruc- 
tion, in  an  action  for  personal  injuries,  whicli 
erroneously  ignored  the  issue  of  contributory 
comparative  negligence,  does  not  require  a  re- 
versal, where   the  very  next  instructioii  fully 


and  correctly  submitted  that  issue  to  the  jiirr. 
—St  Louis,!.  M.  &  8.  Ry.  Co.  v.  Cobb,  190  S. 
W.  107. 

«s>296  (11)  (MoJipp.)  Refusal  of  instruction 
that  plaintiff  could  not  recover  for  'permanent 
insomnia,  was  not  reversible  error  where  the 
court  instructed  that  plaintiff  could  not  be  al> 
lowed  anjrtfaing  for  permanent  nervous  injuries 
and  shock. — McDonald  v.  Central  Illinois  Const. 
Co.,  190  S.  W.  633. 

<8s3296(ll)  (Tex.Civ.App.)  In  action  (or  delay 
In  shipment  of  cattle  in  transit  deficiency  in 
main  charge  held  cured  by  giving  special  charge. 
—St.  Lows  Southwestern  Ry.  Co.  of  Texas  v. 
Miller  &  White,  190  S.  W.  819. 

Vm.  OTI8TODT,   OOimUOT,   AKB   DE' 
LIBERATIOirS   OF  JTTBT. 

4=9306  (Ark.)  It  is  duty  of  jury  to  apply  law 
as  declared  by  court  to  facts  which  they  find 
established  by  evidence  and  decide  issues  of 
fact  in  accordance  with  preponderance  of  evi- 
dence.—Twist  V.  Mulliuix,  190  S.  W.  851. 

IX.  VERDICT.. 
(A)   General   Verdlet. 

«=s>329  (Mo.App.)  Verdict  for  $2,000  in  favor 
of  president  of  bank,  to  whom  cashier  agreed  to 
pay  f50  per  month  as  salary,  and  who  served, 
with  absences,  from  August,  1907,  to  August 
1912,  h«ld  based  on  an  express  contract  and  not 
on  quantum  meruit  in  view  of  instruction  di- 
recting deduction  for  time  of  absence  from  duty. 
— Wingate  v.  Bunton,  190  S.  W.  948. 

(B)   Special  Interrogatorlee  and  PladlaKs. 

<S=»350(3)  (rex.Civ.App.)  In  action  for  death 
of  plaintiffs  minor  intestate  employed  by  defend- 
ant, submission  of  special  issue  as  to  whether 
deceased  was,  at  time  of  his  death,  acting  in 
course  of  employment  as  miller  in  defendant's 
building  held  not  error  .-Southwestern  Portland 
Cement  Co.  ▼.  Presbitero,  190  S.  W.  776. 

«=>350(6)  (Tex.Civ.App.)  In  action  for  death  of 
plaintiffs  minor  intestate  employed  by  defend- 
ant, where  explanatory  portion  of  charge  defined 
negligence,  proximate  cause  and  ordinary  care, 
submission  of  question,  "Do  you  find  that  It  was 
negligence  to  permit  said  collar  to  be  in  sudi 
condition?"  htid  not  error.— Southwestern  Port- 
land Cement  Co.  v.  Presbitero,  190  S.  W.  776. 

®=535l(2)  (Tex.  Civ.  App.)  Under  Vemoa's 
Sayles'  Ann.  Civ.  St.  1014,  art.  1985,  a  judg- 
ment for  plaintiff  on  special  issues,  whidi  did 
not  include  assumption  of  risk,  is  not  improptf, 
where  no  Issue  on  assumption  of  risk  was  sub- 
mitted by  defendant— Kansas  City,  M.  &  0. 
By.  Co.  of  Texas  v.  Finke,  190  S.  W.  1143. 

<S=>365(1)  (Tex.Clv.App.)  In  an  action  for  in- 
juries to  a  roadmaster  who  ran  his  motorcar  in- 
to an  open  switch,  special  issues  as  to  rule  of 
a  custom  to  leave  the  switch  open  held  not  to 
submit  issue  of  assumption  of  risk  under  either 
the  Texas  or  federal  court  rules. — Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  Finke,  190  S.  W. 
1143. 

X.   TRIAl.  BT  OOUBT. 
(A)   Hearlav  and  Determtaatloa  of  Caaae. 

<S=>368  (Mo.App.)  An  agreed  statement  of  facts 
is  like  a  special  verdict,  and  must  contain  ev- 
ei7  essential  element  without  any  omission  and 
without  any  doubt  or  ambiguity  to  support  the 
judgment— Cohen  v.  Murrell,  190  &  W.  98a 

TRIAL  DE  NOVO. 

See  Criminal   Law,  ®=>260;    Jnatices   of  the 
Peace,  «=9l71-188. 

TRIAL  OF  RIGHT  OF.PROPERTY. 

See  Depositions,  «t=>Ba.  /CjOOglC 
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TROVER  AMD  CONVERSION. 

See  CarrieiB,  «s>91 ;  Sheriffs  and  OonstaUes. 

XI.  ACnOHS. 
(O  KTldenea. 

^=>4«(3)  (Ark.)  In  action  for  conversion  ol 
crop  of  peaches,  conSictinc  evidence  held  to 
sustain  finding  that  plaintiif'B  grantor  had  not 
lost  his  interest  in  crop  by  abandoning  prem- 
ises in  violation  of  bis  contract— Crigler  t. 
▲Ima  Cash  Store,  180  S.  W.  »», 

(B)  Trial,  Jadsmeat,  and  Review. 

«=>66  (Ark.)  In  action  in  justioe  court  for 
conversion  of  crop  of  peaches  conflicting  evi- 
dence as  to  whether  pledntifrs  grantor  had  lost 
bia  interest  in  crop  by  abandoning  the  prem- 
ises in  violation  of  his  contract  helA  for  jury. — 
Crigler  v.  Alma  Gash  Store,  190  8.  W.  9ft 

TRUST  COMPANIES. 

See  Basks  and  Banking,  «E9S16. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Oamlshment. 

TRUST  FUNDS. 

See  Oorporationsi  4e»617. 

TRUSTS. 

See  Uaiitatini  of  Actions,  ^{^102;   Taxation, 


«S3698;    'mtnesses,   ^=>139. 

I.   OBEATION.  EXISTEjrOE,  AWD  VA- 

IiISITT. 

(A)  Bxprcsa    Trasta. 

<S=>«7,  18(5)  (Tex.Civ.App.)  Where  legal  title 
is  taken  in  the  name  of  the  purchaser  with  the 
understanding  that  the  equitable  title  shall  vest 
in  persons  promising  to  support  the  purchaser  un- 
til nis  death,  such  parol  agreement,  when  execut- 
ed constitutes  a  valid  enforceable  trust  notwith- 
standing the  statute  of  frauds  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  art.  3965,  subd.  4).— Ryan 
v,  Lofton,  190  S.  W.  752. 
®=949  (Ky.)  In  action  to  set  aside  and  cancel  a 
deed  of  trust  executed  by  plaintiff  after  her  re- 
nunciation of  the  trust  provisions  of  her  hus- 
band's will,  whereby  she  retained  substantially 
the  same  rights  in  the  income  from  his  estate, 
held  to  sliow  that  it  was  procured  by  undue  in- 
fluence of  trustee,  etc.— Beard  v.  Beard,  190  S. 
W.  708. 

€=»5S  (Ky.)  Where  an  instrument  creating  a 
trust  la  not  in  terms  revocable  by  the  maker,  it 
oannot  be  altered  except  by  consent  of  the  cestui 
que  trustent— Beard  v.  Beard,  190  S.  W.  703. 
4=»59(1)  (Ky.)  Where  an  instrument  creating 
a  trust  Is  not  in  terms  revocable  by  the  maker 
juid  Is  not  procured  by  undue  influence,  it  can- 
not be  revoked  without  the  consent  of  all  the 
parties  to  it-Beard  v.  Beard,  190  S.  W.  703. 

(B)   ReanltliiK    Trnata. 

$=986  (Mo.)  The  presumption  that  a  person 
who  purchases  and  pays  for  real  estate  pur- 
chases it  for  his  own  use,  although  title  be 
taken  in  name  of  a  third  party,  should  be  con- 
sidered in  construction  of  an  ambiguous  deed. 
— Tennison  v.  Walker,  190  S.  W.  9. 

m.  APPOINTBtENT.    Q17AI.IFICA> 

TIOM,  AND   TEIfUBE   OF 

TBUBTEE. 

«s»l60(2)  (Ky.)  Testamentary  trust  in  favor  of 
remaindermen  would  not  be  aUowed  to  fail  upon 


life  temuit's  declination  to  serve  as  trustee,  but 
on  piwpet  application  a  trustee  would  be  ap- 
pointed and  required  to  execute  a  bond  for  WWr 
coming  of  the  property  to  remaindermen. — Kelly 
V.  Anderson,  190  S.  W.  IIOL 
®=bI6I  (Ky.)  On  life  tenant's  declination  to 
serve  a«  trustee  for  remaindermen,  a  trustee  will 
be  appointed  and  required  t«  execute  a  bond  for 
forthcoming  of  property  to  remaindermen^— 
Kelly  V.  Anderson,  190  S.  W.  1101. 
®=»I67  (Mo.)  The  unsuccessful  defendant  in  a 
suit  to  remove  a  testamentary  trustee  for  fraud 
cannot  have  costs  and  expenses  charged  to  the 
fund  because  construction  of  the  will  is  neces- 
sary.—Comet  V.  Comet,  190  S.  W.  333. 

XV.  KAKAGEMXiMT  AKD  DISPOSAXi 
OF  TBXrST  PBOP£RTT. 

«=»I9I(1)  (Ky.)  Will  construed,  and  held  UmA 
testator  s  daughter,  one  of  his  seven  children, 
was  given  income  from  one-seventh  of  his  estate 
for  life,,  with  remainder  in  corpus  over  to  her 
children,  and  should  she  qualify  as  trustee  for 
them,  the  power  to  sell  and  reinvest  the  estate, 
keeping  the  corpus  intact— Kelly  v.  Anderson, 
190  S.  W.  1101. 

«s»2l7(l)  (Mo.)  A  trustee  who  invests  trust 
funds  in  his  own  name  becomes  personally 
Uable.— Cornet  v.  Cornet,  190  S.  W.  338. 
iS=92l7(3)  (Mo.)  Direction  in  wUl  to  trustee 
to  make  fund  productive  as  he  may  deem  safe 
and  advantageous  does  not  authorize  invest- 
ment in  improper  class  of  secarities. — Cornet 
V.  Cornet,  190  S.  W.  383. 

The  rule  requiring  only  such  prudence  of  a 
trustee  in  conducting  the  trust's  affairs  as  a 
man  would  employ  in  his  own  affairs  does  not 
apply  to  classes  of  security  in  which  he  may 
invest — Id. 

The  bonds  of  a  state  of  Mexico  were  not  a 
proper  investment  for  trust  funds  at  any  time 
between  1900  and  1906,  or  daring  those  years. 
—Id. 

It  is  not  sound  discretion  for  a  trustee  to 
invest  trust  funds  in  mere  personal  security. 
—Id. 

For  a  trustee  to  invest  trust  funds  in  a  new 
enterprise,  the  results  of  which  are  necessarily  ■ 
experimental,  as  a  company  to  construct  an  in- 
dependent  railroad   bridge,   is   not  sound   dis- 
cretion.— Id. 

(S=>2i9(2)  (Mo.)  Though  funds  of  trust  when 
they  could  not  be  loaned  were  banked  in  name 
of  trustee's  firm,  heU  he  would  be  charged 
only  the  interest  received  from  the  bank. — 
Cornet  v.  Cornet,  100  S.  W.  33a . 

Trustee  held  not  liable  for  compound  interest 
on  loan  on  proper  security  to  a  corporation, 
the  stock  of  which  was  owned  by  him  and  his 
partner,  on  theory  of  use  of  money  by  himself. 
— Id. 

«=923l(l)  (Mo.)  The  trnstee  held  not  liable 
for  brokerage  commissions  on  loan  of  trust 
funds,  where  none  was  received,  though  made 
through  his  brokerage  firm,  to  a  corporation 
the  stock  of  which  was  owned  by  him  and  part- 
ner.—Cornet  V.  Cornet,  190  S.  W.  aSS. 

A  testamentary  trustee  not  entitled  under  the 
will  to  brokerage  fees  on  loans  of  trust  funds, 
will  be  charged  with  such  commissions  received 
by  the  firm  of  which  he  was  a  member. — Id. 
®=323l(2)  (Mo.)  A  trustee  cannot  bny  hia 
individual  property  for  purpose  of  the  trust 
—Cornet  v.  Comet,  190  S.  W.  33a 
€=3243  (Mo.)  The  successor  of  a  trustee  who 
has  been  removed  is  not  required  to  accept  an 
improvident  investment  made  by  the  removed 
trustee.— Cornet  v.  Cornet,  190  S.  W.  333. 

VI.  ACOOUNTXirO  AND  OOMPENSA- 
TXON  OF  TRUSTEE. 

«=33I6(1)  (Mo.)  Provisions  of  a  will  for  de- 
duction by  trustee  of  expenses  and  compensa- 
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Hon  before  quarter!;  payment  of  income  Mi 
to  bar  him  when  removed  for  fraud  from  com- 
mi8«ion  on  corpus.— Comet  ▼.  Comet.  190  & 
W.  333. 

€=>3I6(2)  (Mo.)  The  trustee,  though  removed 
for  fraud,  may,  with  the  trust  fund  restored  to 
a  productive  condition,  be  allowed  a  commia- 
sion  on  the  gross  amount  of  income  during  his 
administration.— Cornet  v.  Cornet,  190  S.  W. 
333.  . 

4=»330  (Mo.)  A  trustee  removed  for  fraud  is 
not  entitled  to  have  the  costs  incident  to  the  ac- 
counting taxed  against  the  trust  fund. — Comet 
T.  Cornet,  190  S.  W.  33a 

UNDUE  INFLUENCE. 

See  Contracts,  ^s>96 ;  Deeds,  ^s»72 ;  Release, 
.  <E=»19 ;  Trusts,  <S=940. 

UNLIQUIDATED  CLAIMS. 

See  Compromise  and  Settlement,  4=96. 

USAGES. 

See  Customs  and  Usages. 

USURY. 

See  Pleading,  «s»148. 

I.  USURIOUS  OORTBAOTS  AND 

TBAMSAOTIOH8. 

<A)  Nature  and  Valldttr. 

€=320  (Tex.Civ.App.)  Usury  may  be  paid  In 
property.— Stewart  v.  Briggs,  190  S.  W.  221. 

where  amount  of  interest  note  was  usurious, 
fteW  that,  where  cotton  was  received  in  pay- 
ment and  value  of  'cotton  did  not  exceed 
amount  of  lawful  interest  that  could  be  charg- 
ed, no  usury  was  paid  within  Rev.  St.  art 
4982.— Id. 

€s»57  (Ky.)  Commission  paid  by  mortgagors 
to  the  agent  for  procuring  the  loan  is  not 
usury.- TiKld's  Ex'r  v.  First  Nat.  Bank,  190 
S.  W.  468. 

(B)  Rlirkta  and  Remedies  of  Parties. 

4=»M0  (Tex.Civ.App.)  The  joint  and  several 
obligors  with  defendant  on  contracts  claimed  to 
be  usurious  were  necessary  parties  to  an  action 
to  recover  usurious  interest  paid.— First  Nat. 
Bank  v.  HerreU,  190  S.  W.  797. 

VACATION. 

See  Judgment,  «=»139,  14S. 

VALUE. 

See  Courts,  «=»231 ;  Evidence,  «=>S4S ;  Home- 
stead, 4=366;    Larceny,  4=331,  46. 

VENDOR  AND  PURCHASER. 

See  Damages,  4=»81 ;  Descent  and  Distribu- 
tion, <S=>8;  Dower,  €=>26;  Evidence,  4=> 
230;  Exchange  of  Property;  Executors  and 
Administrators,  4=3.330-358;  Guardian  and 
Ward;  Infants,  4=337-39;  Judicial  Sales; 
Ivife  Estates,  4=327 ;  Limitation  of  Actions, 
4=3l48;    Lis  Pendens,  4=»2.'5 ;    Logs  and  Log- 

5ing,    4=33;     Sales;     Specific    Performance: 
'axatioD,  4s»698-788. 

X.  REQUISITES  AMD  VAI.IDITT  OF 
OOHTRAOT. 

4=933  (Tex.Clv.App.)  Pact  that  sellor  of  land. 
In  describing  it  to  Duyer,  merely  repeated  what 
another  had  told  him  of  it,  did  not  relieve  him 
of  liability  for  rescission  to  the  buyer  if  the  re- 
peated statements  amounted  to  representation  of 
character  of  land  that  induced  buyer  to  take  it. 
— Bnrbian  v.  Grant,  190  S.  W.  789. 
4=>36(1)  (Tex.  Civ.  App.)  Where  town-site 
company  sold  lots  stating  a  railway  would 
build  its  depot  opposite  the  loto,  the  buyer  heU 


not  entitled  to  resdnd  when  the  ra&way  located 
its  depot  elsewhere.— Ore  City  Co.  v.  Bogera. 
190  S.  W.  226. 

^S34S  (Tex.Civ.App.)  In  action  for  resdsaitHi 
by  party  who  purchased  realty,  fact  that  defend- 
ants denied  fraud  charged  to  them,  and  denied 
making  representations,  merely  presented  con- 
flict in  testimony  which  it  was  Jury's  province 
to  determine.— Barbian  v.  Grant,  190  S.  W.  789. 

in.  MODIFIOATIOir   OR   RESOISSIOn 

OF   OOHTRACT. 

(Bt  ReselsatOB  by  Vendor. 

4=>98  (Tex.Civ.App.)  Ordinarily  vendor  of 
land  cannot  rescind  contract  in  whole  or  in 
part  without  tendering  back  all  paid  him  by 
buyer,  and  ordinarily' partial  rescission  and  re- 
covery of  part  of  land  cannot  be  had.— City  of 
Ft  Worth  y.  Reynolds,  190  S.  W.  OOL 

<C)  Reaclaalon  by  Parokaser. 

4=>II8  (Tex.Civ.App.)  "Wliere  plaintiff  was  in- 
duced to  purchase  tract  of  state  school  land  by 
fraud,  and  such  land  was  not  forfeited  to  state 
for  failure  to  pay  interest  nntil  after  insdtotion 
of  plaintifiTs  suit  for  rescission  whernn  a  recon- 
veyance was  tendered  defendants,  forfeiture  by 
state  was  no  defense  to  action. — Barbian  v. 
Grant,  190  S.  W.  789. 

4=3 1 23  (Tex.Civ.App.)  In  suit  for  rescission  by 
buyer  of  realty  who  gave  notes  and  conveyance 
of  his  land,  whether  certain  defendants  were 
jointly  interested  in  and  participated  with  an- 
other defendant  in  the  acquisition  of  plaintiff's 
property  held  for  Jury.— Barbian  v.  Grant,  190 
S.  W.  789. 

rV.  PSBFORMAKOE     OF    OONTKACT. 

(A)  Title  and  Katate  of  V*ndor. 

4=9 1 30(2)  (Tex.Civ.App.)  A  good  marketable  ti- 
tle is  one  that  is  free  from  reasonable  doubt  snd 
not  necessarily  one  free  from  every  possible  sus- 
picion.—Nelson  V.  BuUer,  100  S.  W.  811. 

That  judgment  setting  apart  land  describes  it  as 
having  been  rendered  in  one  county,  when  it  was 
rendered  in  another,  does  not  prevent  the  title 
being  a  good  marketable  one. — Id. 
4=3 1 30(6)  fTex.Civ.App.)  Error  in  description 
of  land  in  deed  held  not  to  prevent  a  good  mar- 
ketable title;  the  deed  referring  to  the  recorded 
dee<l  to  the  grantor  for  full  description.— NdsoB 
v.  Butler,  190  S.  W.  811. 

'V.  BIGHTS  AHD  UABIUTIE8  OF 

PARTIES. 

(C)  Bona  Fide  Parctaaaera. 

4=>230(8)  (Ark.)  A  subsequent  purchaser  of 
land  must  take  notice  of  the  recital  of  a  deed 
in  the  line  of  his  title,  and  a  recital  that  the 
purchase  money  is  unpaid  is  sufficient  to  put  all 
parties  upon  notice.— Beard  v.  Bank  of  Oscesla, 
190  S.  W.  840. 

Recital  in  deed  of  a  consideration  of  $1,500  to 
be  paid  by  a  note  for  |250,  and  the  balance 
ten  years  from  date,  the  notes  bearing  interest 
until  paid,  and  of  the  retention  of  a  Hen,  pay- 
ment was  sufficient  to  show  that  there  was  un- 
paid purchase  money  due  to  the  extent  of  $1,< 
500. — Id. 

4=>240  (Mo.)  A  subsequent  grantee  from  one 
who  had  contracted  to  sell  to  another  must  plead 
in  a  suit  by  the  prior  purchaser  that  he  was  an 
innocent  purchaser  for  value  before  he  can  rely 
on  that  defense.- McQuitty  v.  Steckdanb,  190 
S.  W.  690. 

VI.  RBMEniBS  OF  VEHDOB. 
(A)  Uea  and  Reeo^erjr  ot  Land. 

4=>246  (Ark.)  A  vendor's  Hen  is  not  a  creature 
of  contract,  but  of  equity,  and  arises  by  opera- 
tion of  law  out  of  the  contract  for  the  payment 
of  the  purchase  price. — Beard  T.  Bank  of  Osce- 
ola, 190  8.  W.  848. 
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«=>2S4(1)  CI7ex.0lT.App.)  In  absence  of  dis- 
tinct waiver,  eqnit?  ralaes  lien  by  implication 
in  favor  of  a  vendor  to'iecure  unpaid  purcliase 
money.— City  of  Ft,  Worth  v.  Beynolda,  190  S. 
W.  501. 

®=>26l(2)  (Ark.)  Under  Barby's  Di«.  ,«  510, 
providinj;  that  a  lien  possessed  by  the  vendor  of 
realty  when  expressed  npon  or  appearing  from 
tlie  face  of  the  deed  shall  inure  to  the  assignee 
of  the  note,  the  lien  passes  by  the  assignment 
of  the  notes,  though  not  expressly  reserved. — 
Beard  v.  Bank  of  Osceola,  190  S.  W.  849. 
<&=326l(4)  (Ark.)  The  fact  that  vendor's  lien 
notes  were  assigned  to  secure  antecedent  indebt- 
edness does  not  impair  the  right  of  the  assignee 
to  assert  claims  of  an  innocent  holder  of  the 
notes.— Beard  v.  Bank  of  Osceola,  190  S.  W. 
849. 

^=»265(4)  (Ark.)  Bona  fide  purchasers  of  ven- 
dor's lien  notes,  after  execution  of  the  deed  of 
original  grantor  merely  reciting  execution  of 
notea  bat  not  expressly  reserving  a  lien,  in  view 
of  Kirby's  Dig.  i  510,  had  a  Tien  superior  to 
that  of  innocent  purchasers  of  property  subse- 
quent to  execution  of  deed  releasing  vendor's 
lien.— Beard  v.  Bank  of  Osceola,  190  S.  W.  849. 

<=>267  (Tex.Civ~App.)  The  release  of  a  parcel 
of  a  tract  from  a  vendor's  lien  released  the  par- 
cels previously  sold,  and  therefore  entitled  to 
have  the  released  parcel  first  applied  from  the 
lien  to  the  extent  of  the  value  of  the  parcel  re- 
leased.- Wiggins  v.  Wagley,  190  S.  W.  736. 

The  release  from  a  vendor's  lien  of  a  part  of  a 
tract  of  land  whose  value  was  sufficient  to  pay 
the  amonnt  then  due  discharges  parcels  previous- 
ly sold  from  the  lien,  though  before  foreclosur.e 
suit  the  amount  of  the  lien  has  been  increased  to 
more  than  the  vidne  of  the  property  released.— 
Id. 

C39278  <.Tex.Oiv,App.)  The  extension  of  a 
vendor's  lien  notfe,  not  recorded  at  required  by 
Vernon's  Sayles'  Ann.  Qv.  St,  art  5695,  does 
not  authorise '  foreclosure  after  tb«  expiration 
of  the  limitation  period  fixed  by  articles  6693, 
5694,  even  as  between  the  patties.— Adams  ▼. 
Harris,  19()S.  W,  245. 

^=>279  (Ark.)  The  wifoof  the  purchaser  is  not 
a  necessary  party  to  a  suit  to  foreclose  a  ven- 
dor's lien,  since  she  can  have  no  dower  or  home- 
stead right  (herein,  and  therefore  cannot  inter- 
vene in  such  suit  and  redeem  the  property  from 
the  sale.— Bothe  v.  Gleason,  190  S.  W.  562. 
«=>280(1)  (Tex.Oiv.App.)  In  landovner's  suit 
against  city  for  part  of  price  of  realty  and  to 
foreclose  implied  lien,  prayer  of  petition  held 
broad  enough  to  cover  any  legal  or  equitable  re- 
lief to  which  plaintiff  was  entitled.-<;ity  of  Ft. 
Worth  ▼.  Reynolds,  190  S.  W.  501. 

In  snit  by  vender  of  lands  to  city  to  foredoee 
implied  lien  on  part  of  them  for  part  of  price, 
description  of  lands,  in  petition,  as  all  "above 
high-water  mark,"  held  sufficient. — Id. 

<&=>285(2)  (Tex.Civ.App.)  In  suit  by  vendor  of 
lands  to  city  to  foreclose  implied  lien  on  part  of 
them  for  part  of  price,  description  of  lands,  in 
judgment  foreclosing  lien,  as  all  "above  high- 
water  mark,"  held  sufficient.— City  of  Ft.  Worth 
V.  Reynolds,  190  S.  W.  501. 

^=>285(3)  (Tex.CTiv.App.)  City  which  purchased 
land  for  reservoir,  but  used  only  part  and  failed 
to  pay  part  of  price,  cannot  complain  of  judg- 
ment foreclosing  seller's  lien  onpart  of  lands 
not  actually  in  use.— City  of  BH.  Worth  v.  Beyn- 
olds,  190  8.  W.  501. 

€=9289  (Ark.)  There  is  no  statutory  right  of 
redemption  under  a  sale  to  foreclose  a  vendor's 
lien.— Bothe  v.  Glea.ion,  190  S.  W.  562. 

VENDORS'  LIENS. 

See  Dower,  «=»26  T  Vendor  and  Purchaser,  «=» 
246-289. 


VENUE. 

See  Criminal  Law,  <8s>1144 ;  Pleading,  «s»110. 

VERDICT. 

See  Appeal  and  Error,  ^»999-1017 ;  Criminal 
Law.  <&=>878,  IISB;  Judgment,  <8=>256; 
Master  and  Servant,  ig=»297 :  New  Trial,  *=> 
72;    Trial,  «=s>ie9,  32&-366. 

VERIFICATION. 

See  Bills  and  Notes,  «=s>485;  Injunction,  €=> 
122;    Pleading,  (S=s>302. 

VEXATIOUS  APPEAL 

See  Appeal  and  Error,  €=9367, 

WAGES. 

See  Master  and  Servant,  ^ssSO. 

WAIVER. 

See  Appeal  and  Brro:^  «=»1078 ;  Estoppel j  Ex- 
ecution, ®=»245;  Highways,  4=>55 ;  Insur- 
ance, €=>388 ;  Liens,  <S=9ie ;  Parties,  <g=» 
96 ;  Pleading,  «=9llO,  212,  406-423 ;  Principal 
and  ARent.  <S=9l06 ;  Sales,  ®=>121 ;  Witness- 
es, <S=9219. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  4=»191. 

WARRANT. 

See  Municipal  Corporationa,  9=3906. 

WARRANTY. 

See  Insurance,  «=926S,  370 ;    Sales,  «=9273. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Eminent  Domain,  i9=375;  Levees; 
Railroads,  Q=9ll3. 

n.  HAT1TBAI.    WATER    COUBSES. 
(A>  RtVAVlaa  Rlarkts  in  General. 

€=:»38  (Tex.Civ.App.)  A  creek  flowing  through 
a  well-defined  channel,  with  banks  and  bed  fed 
by  rains  falling  within  its  watershed  outside  of 
defendants'  land  and  through  which  water  fiows 
only  after  a  rainfall,  held  not  water  fiowlng  in  a 
^tep  course  to  which  riparian  rights  attach. 
— Hoefs  V.  Short,  190  S.  W.  802. 

V.  gmtFAOB  WATERS. 

4S9|I5  (Tex.Civ.App.)  A  creek  flowing  throng 
a  well-defined  channel,  with  banks  and  bed  fed 
by  rains  falling  within  its  watershed  outside  of 
defendants'  land,  and  through  which  water 
flows  only  after  a  rainfall,  was  not  diffused  sur- 
face water  flowing  across  defendants'  land  which 
could  be  regarded  as  their  absolute  property,— 
Hoef«  V.  Short,  190  S.  W.  802. 

VI.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

«=9l30  (Tex.Civ.App.)  Where  water  in  a  creek 
flows  throtigh  a  well-defined  channel,  with  banks 
and  bed  fed  by  rains  falling  within  its  water- 
shed outside  of  defendants'  land  and  through 
which  water  flows  only  after  a  rainfall,  held 
that  title  remains  in  state  and  the  water  is 
subject  to  appropriation  under  Acts  33rd  L^ 
c.  171,  !  1.— Hoefs  V.  Short,  190  S.  W.  802. 
^=9152(11)  (Tex.Civ.App.)  Decree  enjoining  use 
of  surface  waters  flowing  in  a  well-defined  chan- 
nel beyond  a  certain  amount  held  notto  require 
defendants  to  maintain  works  to  deliver  water 


For  CAM  I  In  Dec.  DU-..  ft  Am.  Dig.  Key  No.  Series  &  Indexes  Be«  same  topic  and  KST-NUMBER 


W«*«n  tmd  W*tev  Oonraea       190  SOOTUWJCSTBRN  REPORTEB 


'1278 


or  to  impose  an  easement  tlpon  land.— Hoe&i  T< 
Short,  190  S.  W.  802. 

Vm.   ARTIFIOIAI.   PONDS,   BESEB- 

VOIBS,  AND   CHANNELS,  DAMS, 

AND  FLOWAOE. 

^ES>I7I(1)   (Tex.Civ.App.)  A      railroad      com- 

?iany  is  not  liable  for  alleged  damages  to  land 
rom  overflow,  though  caused  by  its  negligent 
construction  or  maintenance  of  embankments 
and  culverts,  diverting  the  natural  flow  of  sur- 
face or  creek  waters,  if  such  overflow  occur- 
red when  natural  conaitions  would  have  caused 
the  same  damages.— Scott  v.  Northern  Texas 
Traction  Co.,  190  S.  W.  209. 
«s>l79(6)  (Tex.Civ.App.)  In  action  against 
railroad  for  damages  to  land  from  flood  caused 
by  negligent  construction  or  maintenance  of  its 
embankment  and  culverts,  the  question  wheth- 
er the  damages  were  caused  by  such  embank- 
ment and  culverts  or  would  have  occurred  from 
natural  conditions  is  for  the  jury.— Scott  v. 
Northern  Texas  Traction  Co.,  190  S.  W.  209. 

WAYS. 

See  E<aaement8;    Highways. 

WEAPONS. 

«=»3  (Mo.)  Rev.  St.  {  449B,  prohibiting  carry- 
ing of  concealed  weapons,  is  not  in  conflict  with 
Const.  TJ.  S.  Amend.  2,  since  that  amendment 
is  a  limitation  upon  powers  of  the  national  gov- 
ernment only.— Sute  v.  Keet,  190  S.  W.  573. 

Rev.  St  i  4496,  prohibiting  carrying  of  con- 
cealed weapons  is  not  in  conflict  with  Bill  of 
Rights  of  the  state  Constitution  (article  2,  i  17), 
which  provides  that  right  of  a  citizen  to  bear 
arms  in  defense  of  person  or  property,  etc.,  shall 
not  be  called  in  question,  and  which  contains 
further  provision  that  nothing  therein  is  intend- 
ed to  justify  wearing  concealed  weapons. — Id. 

Under  Const  art.  2,  g  17,  preserving  right  of 
citizens  to  keep  and  bear  arms  in  defense  of 
home,  person,  or  property,  and  providing  that 
nothing  therein  contained  is  intended  to  Justify 
practice  of  wearing  concealed  weapons,  the  word 
"practice"  refers  to  an  existing  practice  more  or 
less  general  among  citizens. — Id. 

The  provision  .exempting  persons  who  c^rry 
weapons  in  self-defense  contained  in  Rev.  St. 
1879,  {  1275,  was  expressly  repealed  by  Laws 
1909,  p.  452,  and  the  plea  that  concealed  weap- 
ons are  carried  for  self-defense  is  no  justifica- 
tion.— Id. 

®=>I0  (Tex.Cr.App.)  A  pistol  carried  In  the 
box  of  a  buggy  seat  is  carried  "about  the  per- 
son" of  the  driver.— Emerson  t.  State,  190  & 
W.  485. 

WEIGHTS  AND  MEASURES. 

«B»2  (Mo.)  Laws  1013,  p.  864,  relative  to  in- 
spection of  hay  and  grain,  including  provisions 
relative  to  weighing  and  grading  of  grain  by 
state  inspectors,  and  section  63  (page  372),  pro- 
hibiting issuance  of  weight  certificates  except 
by  bonded  state  weigher,  etc.,  are  valid  as  prop- 
er exercise  of  police  powers. — State  ex  rel.  Bark- 
er V.  Merchants'  Exch.  of  St  Lonis,  190  S.  W. 
903. 

«=»8  (Mo.)  Laws  1913,  p.  354,  relative  to  in- 
spection of  hay  and  grain,  does  not  permit 
weighing  and  certifying  of  weights  of  grain 
both  by  state's  bonded  weigher  and  a  private 
warehouseman. — State  ex  rel.  Barker  v.  Mer- 
chants' Exch.  of  St.  Louis,  190  S.  W.  903. 

WIDOWS. 

See  Dower;   Ejectment,  €=>9. 

WILLS. 

See  Appeal  and  Error,  9=>1152;  Descent  and 
Distribution ;    Executors  and  Administrators ; 

■  Homestead,  «=>59;  Judgment,  ^:=>743: 
Trust*. 


L  HATtTBE  ANB  EXTElfT  OX"  TESTA. 
MENTAy  PO^BirER. 

€=»l  (Mo.)  The  law  nvors  the  right  of  testa- 
mentary disposition  subject  to  the  common 
interests  pertaining  to  the  marriage  relation. 
—La  Vaufx  v.  McDonald,  190  S.  W.  604. 

m.  OOHTBAOTS  TO  DEVISE  OB  BE. 
QUEATH. 

€=>57  (Mb.Ap]^.)  A  oootract  of  decedent  to 
make  an  illegitimate  child  his  heir  if  she  would 
move  to  America  is  to  be  determined  by  the  law 
of  the  state  into  which  she  moved,  that  being  the 
place  of  performance. — Buck  v.  Meyer,  100  S. 
W.  997. 

V.  FBOBATE.  ESTABUSHXEMT, 
AND  ANNiraJCENT. 

(B)   Jariadlotioii,  Umitatlons,  «|td  limehes. 

®=>255  (Mo.)  A  will  cannot  be  contested  un- 
less the  property  devised  and  its  ownership  are 
before  the  court— Wilson  v.  McDanieL  100  8. 
W.  3. 

(G)  Petitions,   Objeetlona,   anA  PIea«iitKs< 

<&=s2a\  (Mo.)  The  petition  in  a  will  contest 
may  refer  to  lands  devised  in  a  general  way 
without  particular  description.— Wuson  t.  Mc- 
Daniel,  190  S.  W.  3. 

VI.   OONSTB1TOTION. 
(A)  0«iieral    Rnlea. 

€=9439  (Mo.)  The  intention  of  the  testator  gov- 
erns the  construction  of  the  will. — ^La  Vanix  v. 
McDonald,  190  S.  W.  004. 
^sE>455  (Mo.)  While  the  rules  of  testamentary 
construction  may  be  considered  in  arriving  at 
testator's  intention,  the  language  of  the  will, 
when  explicit,  must  govern. — ^La  Vaulx  r.  Mc- 
Donald, 190  S.  W.  §04. 

«=>470  (Mo.)  The  intention  of  the  testator  is 
to  be  gathered  from  the  whole  will  and  all  its 
parts.— La  Vaulx  v.  McDonald,  190  8.  W.  604. 

(B)   Nature  of  Batateii  and   Interekta  Cre- 
ated. 

<»=»6l4f6)  (Ky.)  Will  construed,  and  held  that 
teistator  s  daughter  was  given  income  from  one- 
seventh  of  his  estate  for  life,  with  remainder  to 
her  children.— Kelly  t.  Anderson,  190 .  S.  W. 
1101. 

(F)   Vested  or  ContinKeat  Batatea  aad  la- 
tereats. 

«»630(13)  (Mo.)  When  income  was  directed  to 
be  divided  equally  between  widow  and  childoen, 
and  upon  widow  s  death  her  share  of  iocome  to 
be  divided  among  children,  and  apon  death  of  a 
child  with  issue  the  trust  as  to  ttiat  child's 
share  to  cease  and  his  issue  "immediately"  take 
title  to  decedent's  share  of  the  trust  property, 
held,  that  no  interest  vested  in  the  issue  of  tes- 
tator's children  at  his  death,  and  upon  widow's 
death  the  corpus  set  apart  to  pay  ner  share  of 
income  passed  to  surviving  child  of  testator, 
and  that  descendants  of  testator's  deceased  chil- 
dren, having  received  their  share  would  not 
take  a  further  share  therein.— La  Vanlx  t.  Mc- 
Donald, 190  S.  W.  604. 

(H)  Batatea  in  Traat  and  Fo'wera. 

«=»687(5)  (Ark.)  Under  will  hetdi,  that  plain- 
tiff acquired  estate  in  tee  simple  upon  reach- 
ing his  majority;  provisions  for  gift  over  ap- 
plying only  in  event  of  his  death  before  reach- 
ing majority.— Wilkins  v.  Eanes,  190  S.  W.  99. 
«=»693(3)  (Ark.)  Under  a  will  devisins  to  tes- 
tator's surviving  wife  and  to  her  children  by 
testator  all  his  property  both  real  and  personal, 
and  appointing  her  executrix,  and  giving  her 
power  to  sell  and  convey  realty  by  warranty 
deed  and  to  use  proceeds  for  her  own  benefit 
she  was  authorized  to  convey  realty.— Thttrman 
V.  Symonds,  190  S.  W.  106. 
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<3s»693(6)  (Ark.)  TTndei  win  Testing  a  tee  In 
surrlTiDg  wife  and  bet  heirs  by  testator,  ap- 
pointing her  esecutrizj  and  giving  her  power 
to  sell  and  convey,  a  conveyance  by  her  in  her 
individual  capadty,  and  not  as  executrix,  was 
valid.— Thurman  v.  Bymonds,  190  8.  W.   106. 

Vn.   RIGHTS  AND  LIABILITIES  OT 
DEVTSEBS  AND  LEGATEES. 

(G)  Debts  of  Testator  and  Ine«mbr«neea 
on  Pvopertr* 

4ca837  (Ky.)  A  will  devising  personal  property 
and  bousehokl  goods  to  testator's  wife  and  his 
real  estate  tn  his  wife  and  his  son  for  life,  with 
remainder  to  his  son's  bodily  heirs  after  pay- 
ment of  just  debts;  gives  testator's  debts  prece- 
dence over  both  life  estates  and  remainders. — 
Todd's  Ex'r  v.  First  Nat.  Bank,  190  S.  W.  46a 

WINDING  UP. 

Stee  Oorporations,  ^=9619. 

WITHDRAWAL 

See  BWb  and  Notes,  «=»49. 

WITNESSES. 

See  Criminal  Law,  «=>Ge4,  66S,  666^  813,  81T, 
1168,1170^;  DepositioQs;  Efvidence;  Trial, 
«»=»140,  210. 

n.   COBTPBTENOT. 

<A)  CKpiMsity   BAd    Qnalliicatlons    In    Gon- 
eral, 

4s»37(4)  (Tex.Cr.App.)  Witnesses  whose  opin- 
ion that  deceased  generally  went  armed  was 
based  solely  on  facts  they  personally  knew  are 
not  qualified  to  testify  to  the  general  reputa- 
tion of  deceased,  as  a  man  who  went  armed.—' 
Becker  v.  State,  190  S.  W.  18$. 

(C)  Tentlmony  of  Parties  or  Persoas  In- 
terested, (or  or  aarainst  Representa> 
tlires,  SnrvlTOrs,  or  Socceasors  in  Title 
or  Interest  of  Persons  Deoeased  or  Im- 
eontpetent. 

«s»l39<9)  (Tex.C)v.App.)  As  to  community 
property,  the  title  to  which  is  cast  on  survivor 
by  Rev.  St.  1911,  art.  2469,  the  surviving  widow 
is  not  an  "heir"  within  article  3690,  relating 
to  testimony  as  to  transactions  with  persons 
since  deceased,  and  hence  in  an  action  against 
the  widow  to  declare  a  trust  in  favor  of  plain- 
tiffs as  against  an  absolute  deed  to  the  deceased 
trasband,  both  parties  may  testify. — Briggs  t. 
McBride,  190  S.  W.  1123. 

«=»(59(8)  (McApp.)  Under  Rev.  St.  1909*  i 
6354,  the  testimony  of  a  defendant  relative  to 
an  agreement  made  by  him  with  a  person  since 
deceased  was  properly  excluded. — ^Moore  v.  Mc- 
Cntchen,  190  S.  W.  350. 

(D)  Confidential  Relations  and  PrlirtleKed 

Commnntcations. 

C=»2I9(S)  (Mo.App.)  In  action  on  life  policy, 
where  Insured's  physician  was  placed  on  stand, 
and  plaintiff's  counsel,  interposing  general  ob- 
jection, propounded  to  him  questions  to  lay 
foundation  for  objection  to  competency,  plain- 
tin  did  not  waive  privilege  of  Rev.  St  1909.  J 
6362.— Hicks  v.  Metropolitan  Life  Ins.  Co.,  190 
S.  W.  661. 

Beneficiary  of  life  policy  held  not  to  have 
waived  privilege  to  claim  incompetency  of  de- 
cedent's physician  as  witness,  under  Rev.  St. 
1909,  i  6362,  by  filing  certificate  of  physician 
as  part  of  proofs  of  death,  pursuant  to  clause 
In  iKilIcy.- Id. 

m.  EXAMINATION. 
<A)  Ta1Un«  Testimony   in  Oeneral. 

$=3237(3)  (Mo.)  Where  questions,  propounded 
to  witness  assumed  a  damaging  state  of  facts 


not  proven,  they  were  properly  excluded.— Bons- 
lett  T.  N6w  York  Life  Ins.  Co.,  190  S.  W.  870. 
$=9240  (4)  (Ky.)  In  prosecution  for  willful 
murder,  question  to  defendant  as  to  whether 
he  shot  deceased  in  his  own  necessary  self- 
defense  to  protect  himself  from  great  bodily 
harm  or  death  as  he  believed,  was  leading,  and 
properly  excluded.— Cavanaugh  v.  Common- 
wealth, 190  S.  W.  128. 

$=>244  (Tex.Cr.App.)  In  trial  for  rape  of  ac- 
cused's daughter,  it  was  not  errdr  to  permit  the 
prosecutor  to  ask  other  children  of  accused 
leading  questions  and  call  their  attention  to 
their  written  and  signed  testimony  before  the 
grand  jury  and  also  before  the  county  attorney; 
witnesses  being  hostile  to  the  state.— Marion  v. 
State,  190  S.  W.  499. 

4=3255(5)  (Tex.Civ.App.)  One  who  loaded  cars 
with  goods  sold  and  shipped,  and  furnished  the 
memoranda  thereof  to  the  bookkeeper,  may  re- 
fresh his  memory  from  a  statement  drawn  from 
the  books,  and  testify  to  its  correctness.-*Cobb 
v.  Riley,  190  8.  W.  617. 

4=9257  (Mo.App.)  In  action  for  breach  of  con- 
tract to  sell  and  deliver  flour,  carrier's  books 
of  original  entry,  showing  time  of  arrival,  stor- 
age, notice  to  consignees,  etc.,  the  entries  being 
made  by  various  clerks  in  the  usual  course  of 
business,  were  admissible  as  aids  to  testimony 
of  a  witness  who  had  general  charge  and  super- 
vision of  the  books.— Schwall  ▼.  Hlgginsvllle 
Milling  Co.,  190  S.  W.  989, 

(B)  Cross-Saamlnation    and    Ro-Bxamlna- 
tlon. 

4s»274(l)  (Mo.)  Witnesses  who  had  testified 
that  deceased  was  of  a  rash  and  violent  dispo- 
sition were  properly  permitted,  on  cross-exam- 
ination, to  state  that  so  far  as  they  personally 
knew  him  he  was  a  unlet  and  peaceable  man.— 
State  V.  Fletcher,  190  S.  W.  317. 
<&=»274(2)  (Mo.)  Upon  cross-examination  of 
witnesses  testifying  to  accused's  general  repu- 
tation for  peacefulness,  it  was  error  for  the 
state  to  show  an  old  affray  in  which  accused 
was  cut;  it  appearing  that  he  was  not  prose- 
cuted for  his  part  therein,  but  his  opponent 
was.— Statfe  V.  Dixon,  190  S.W.  290. 
<|f=>277(4)  (Mo.)  Under  Rev.  8t.  1909,  §  5242, 
cross-examining  defendant  as  to  discharging 
his  pistol  at  another  time  and  place  than  the 
homicide,  not  referred  to  in  his  testimony,  held 
improper.— State  v.  Swearengin,  190  S.  W.  268. 
©=3277(5)  (Mo.)  Statement  of  defendant^  in 
burglary  that  he  had  never  committed  a  crime 
does  not  authorize  cross-examination  as  to  hav- 
ing issued  bad  checks  as  any  evidence  as  to  bad 
check  was  irrelevant  and  had  no  tendency  to 
prove  or  disprove  the  crime  charged. — State  v. 
Kinney,  190  8.  W.  306. 

IV.   CREDIBILITY,  IMPEAOHICENT, 

OONTBADICTION,  AND  COB- 

BOBOKATION. 

(A)  In  General. 

€=>330(1)  (Mo.App.)  Cross-examination  of  a 
witness  as  to  what  he  said  after  plaintiff  was 
hurt  held  proper  on  the  ground  of  contradicting 
him,— Haire  v.  Schaff,  190  S.  W.  56. 

(B)   Cliaraeter  and  Oondnot  of  Witness. 

®=»337(5)  (Tex.Cr.App.)  It  is  always  permis- 
sible to  impeach  an  accused  to  show  by  him  on 
bis  examination  that  he  had  been  indicted  or 
convicted  of  any  felony  if  not  too  remote. — 
Sapp  V.  State,  190  S.  W.  489. 

It  was  not  permissible  to  require  an  accused 
to  state  whether  he  had  committed  any  other 
offense  and  whether  he  had  been  arrested  on 
complaint  therefor,  if  sufficient  time  had  in  fact 
elapsed  to  show  that  grand  jury  had  had  en 
opportunity  to  investigate  and  had  not  found  a 
bill  of  indictment. — Id. 
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«=»338  {Ky.)  Under  Civ.  Code  Prac.  S  597,  de- 
fendant in  prosecution  for  willful  murder  had 
the  right  to  impeach  the  moral  character  of  an 
adverse  witness. — Cavanaugh  v.  Commonwealth, 
190  S.  W.  123. 

«=>340  (3)  (Tex.Cr.App.)  Evidence  of  mis- 
conduct of  witness  for  the  state  was  irrelevant. 
-  Marion  v.  State,  190  S.  W.  499. 
€=9344(2)  (Tex.Cr.App.)  It  is  not  permissible 
to  impeach  a  witness  by  showing  that  he  has 
commuted  a  certain  crime,  but  only  by  show- 
ing that  he  has  been  indicted  or  convicted  for 
such  crime.— Hawthorne  v.  State,  190  S.  W. 
184. 

€=»344(2)  (Tei.CrA.pp.)  In  prosecution  for 
selling  intoxicants  in  prohibition  county,  court 
properly  excluded  proposed  impeaching  testi- 
mony by  defendant  that  state's  main  witness 
had  made  single  sale  of  intoxicants;  offense  be- 
ing merely  misdemeanor,  and  witness  having 
been  neither  indicted  nor  prosecuted  therefor. 
—Waggoner  v.  State,  190  S.  W.  493. 
€=9347  (Mo.)  While  the  fact  that  a  girl  under 
14  years  of  age  made  no  outcry  or  comitlaint  is 
no  defense  to  a  charge  of  rape,  it  is  admissible 
as  affecting  her  credibility  where  she  testified, 
defendant  used  force.— State  v.  Davis,  190  S. 
W.  297. 

4=>350  (Tex.Cr.App.)  Any  witness  can  be  im- 
peached by  the  adverse  party  by  proving  by  the 
witness  on  cross-examination  that  within  a 
period  not  too  remote  he  had  been  indicted  or 
convicted  of  a  felony  or  misdemeanor  imputing 
moral  turpitude.— Hawthorne  v:  State,  190  8. 
W.  184. 

«=»350  (Tex.Cr.App.)  The  state  can  properly 
asic  a  witness  for  the  defense  whether  he  had 
ever  been  indicted. — Deisher  v.  State,  190  S.  W. 
729. 

€=>36l(l)  (Tei.Cr.App.)  Where  one  accused 
of  unlawful  sale  of  liquors  in  prohibition  terri- 
tory variously  attacked  the  state's  principal 
witaess,  whose  testimony  made  out  the  offense, 
it  was  proper  for  the  court  to  permit  the 
sheriff  to  testify  that  the  principal  witness 
assisted  him  in  ferreting  out  violations  of  the 
local  option  law.— Dupree  v.  State,  190  S.  W. 
181. 

€=>362  (Ky.)  The  jury  may  determine  from  an 
attack  on  either  a  witness's  reputation  for  un- 
truthfulness or  upon  bis  moral  cliaracter,  as 
permitted  by  Civ.  Code  Prac.  S  597,  if  it  be 
successfully  made,  whether  the  witness  is 
worthy  or  unworthy  of  belief.— Cavanaugh  v. 
Commonwealth,  190  S.  W.  123. 

(O)  Interest  and  Blaa  of  'Wltneas. 

«=»370(2)  (Tex.Cr.App.)  Upon  trial  for  rape 
of  accused's  daughter,  testimon;^,  tending  to 
show  hostility  of  daughter,  testifying  for  the 
state,  against  another  daughter,  was  Irrelevant. 
—Marion  y.  State,  190  8.  W.  499. 
®=>372(2)  (Tex.Cr.App.)  The  cross-examination 
of  a  witness  for  accused  as  to  his  friendship 
for,  and  assistance  rendered  to,  accused,  held 
proper  to  show  the  witness'  interest. — Deisher 
V.  State.  190  S.  W.  729. 

(D)  Ineonalatent    Statement*    by    'Witness. 

*=»379(1>  (Tei.Cr.App.)  The  state  may  im- 
peach defendant's  witness  by  proving  that  she 
had  made  declarations  prior  to  her  testimony 
different  from  what  she  made  along  the  same 
line  at  other  times  prior  thereto.— Sapp  v.  State, 
190  S.  W.  489. 

^3>379(1)  (Tex.Civ.App.)  In  action  to  rescind 
purchase  price  of  land,  testimony  of  defendant's 
oonversation  with  witness  held  admissible  as 
contradictory  of  defendant's  testimony. — Bar- 
blan  V.  Grant,  190  S.  W.  789. 

«=»379(2)  (Tex.Cav.App.)  Declarations  by  de- 
fendant subsequent  to  nis  claimed  transfer  of  a 
note  to  his  wife,  held  admissible  to  contradict 


his  testimony  showing  a  gift — Earhart  \,  Ag- 
new,  190  S.  W.  1140. 

<@=>379(3)  (Tex.Cr.App.)  In  prosecution  for 
murder,  testimony  of  state's  witnesses  as  to 
statements  of  defendants'  witness  at  the  time 
wife  of  one  of  defendants  was  lying  dead,  to 
the  effect  that  defendant  had  had  her  killed, 
held  admissible  to  impeach  defendants'  witness. 
—Sapp  V.  State,  190  8.  W.  489. 
<S=>380(2)  (Ark.)  Where  accused  voluntarily 
goes  upon  the  witness  stand,  he  subjects  him- 
self to  the  ordinary  tests  of  credibility,  and  evi- 
dence of  conflicting  statements  made  by  him 
before  grand  jury  are  admissible  as  impeach- 
ing testimony.— Kukerton  v.  State,  190  8.  W. 
110. 

<S=3380(6)  (Tex.Civ.App.)  A  party  cannot  im- 
peach, a  witness  called  by  him  by  shewing 
statements  made  by  the  witness  contrary  to  his 
testimony  where  there  is  no  claim  that  the  wit- 
ness misled  or  deceived  the  party. — ^Lane  r. 
Herring,  190  S.  W.  778. 

«=»392(1)  (Tex.CrA.pp.)  It  was  proper  for  the 
state  to  introduce  for  impeaching  purposes  a 
written  statement  of  a  witness  which  contra- 
dicted-some  of  his  testimony  on  the  trial;  the 
proper  predicate  having  been  laid.— Porter  v. 
State,  190  S.  W.  159. 

€=>394  (Tex.Cr.App.)  Where  accused  had  been 
impeached  as  a  witness  in  his  own  l>eha]f  by 
proof  of  "contradictory  statements,  he  can  intro- 
duce evidence  of  his  reputation  for  truth  and 
veracity.— Becker  v.  State,  190  S.  W.  185. 

Where  defendant  had  been  iihpeached  by 
proof  of  contradictory  statements  as  to  a  ma- 
terial issue,  the  merk  withdrawal  of  the  im- 
peaching evidence  does  not  justify  excluding 
evidence  of  defendant's  reputation  for  troth 
and  veracity. — ^Id. 

S=»394  (Tex.Civ.App.)  Where  on  the  third  tri- 
al of  a  case  one  party  impeached  witness  by 
diowing  that  .on  a  former  trial  he  had  testified 
to  facts  in  conflict  with  hia  testimony  on  the 
third  trial,  it  was  error  to  permit  la  cortx>bora- 
tion  a  showing  that  on  another  former  trial 
he  testified  as  he  did  on  the  third  trial. — Gulf, 
O.  &  a  F.  Ky.  Co.  V.  Sullivan,  190  S.  W.  739. 

(B)  Contradiction     and    Corroboration    ol 
Witness. 

«=9398(3)  (Tex.Or.App.)  Where  a  state's  wit- 
ness was  asked  on  cross-examination  by  de- 
fendants' attorney  whether  or  not  she  was  a 
common  prostitute,  and  she  denied  that,  none 
of  the  offcers  conld  testify  that  her  reputation 
was  that  of  a  common  prostitute. — Sapp  v. 
State,  190  8.  W.  489. 

€=»408  (Mo.)  The  rejection  of  defendant's  of- 
fer of  depositions  of  his  own  witness  who  was 
present  and  testified  to  contradict  Iiis  testiinony 
on  cross-examination,  where  part  of  deposition 
did  not  concern  matters  referred  to  in  cross-ex- 
amination, and  defendant  does  not  pointy  out 
anything  specifically  material  in  deposition 
which  was  excluded,  was  proper. — Bonslett  v. 
New  York  Life  Ins.  Co.,  190  S.  W.  870. 
«=>4I4(1)  (Mo.App.)  In  action  for  libd  by 
charging  plaintiff  with  having  obtained  regis- 
tration of  hogs  by  forging  pedigrees,  notations 
on  a  defendant's  private  hog  register,  as  to  what 
he  did  with  certain  pigs,  etc.,  held  properly  ex- 
cluded, where  the  purpose  was  to  corroborate 
defendant's  testimony.— Byrne  v.  News  Corp., 
190  8.  W.  938. 

WORDS  AND  PHRASES. 

"About  the  person."— Emerson  v.  State  (Tex. 

Cr.  App.)   190   B.  W.  485. 
"Accepted  in  writing."— Petty  v.  Wilkins  (Tex. 

Civ.  App.)  190  S.  W.  531. 
"Action  for  the  recovery  of  land."— Patton  t. 

Stewart  (Ky.)  190  S.  W.  1062. 
"Afient."— Thomns  B.  .Jeffrey  Co.  jr.  lockridge 

(Ky.)  190  S.  W.  1103»y  VjOOgTe 
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"Assigns."— Tennison  y.  Walker  (Mo.)  190  S. 

W.  9. 
"Automobiles."— State   y.   Freelt    (Tenn.)    190 

S   W   454. 
"Bawdrhonse."— State  v.  Mallocb  (Mo.)  190  S. 

W.  266. 
"Beating."-State  v.  Fletcher  (Mo.)  190  8.  W. 

317. 
"Berieficjary."— Greer  v.  Supreme  Tribe  of  Ben 

Hur  (Mo.  App.)  190  S.  W.  72. 
"Benefits  assessed  for  orifdnal  construction." — 

Barnes  v.  Pikey  (Mo.)  190  S.  W.  883. 
"Best-known  appliances." — Bowman  v.  Wabash 

R.  Co.  (Mo.)  190  S.  W.   579. 
"Bin    of    exceptions."— Broadway    &    Newport 

Bridge  Co.  t.  Conunonwealth  (Ky.)  190  S. 

W.  715. 
"Bodily  heirs."— Scott  ▼.   Scott   (Ky.)    190   8. 

W.  143. 
"Briefs."— Royal  v.  Kansas  City  Western  Ry, 

Co.  (Mo.)  190  S.  W.  678. 
"Champertons." — Ferguson    v.    Prince    (Tenn.) 

190  S.  W.  548. 
"Change  of  grade."— Berglar  t.  University  City 

(Mo.  App.)   190  S.  W.  620. 
"Clear    and    satisfactory."— Pierce-Fordyce   Oil 

Ass'n  T.  Staley  (Tex.  Ci7.  App.)  190  S.  W. 

814. 
"Consequential  damages."— McKibbin  T.  Pierce 

(Tex.  Civ.  App.)  190  S.  'W.  1149. 
''Contract  of   sale." — Krippendorf-Dittman   Co. 

T.  Hunt-Riddick  Mercantile  Co.  (Mo.  App.) 

190  S.  W.  44. 
"County."- State   ex   rel.    Harvey  v.   Sheehan 

(Mo.)  190  S.  W.  864. 
"Credits."- Lang  v.  Collins  (Tex.  Ov.  App.)  190 

S.  W.  784. 
"Dangerous."— State  v.  Fletcher  (Mo.)  190  8. 

W.  317. 
"Dangerous  weapon."— State  v.  Fletcher  (Mo.) 

190  S.  W.  317. 
"Deadly  weapon."— State  v.  Fletcher  (Mo.)  190 

8.  W.  317. 
"Debt"— City  of  Ft.  Worth  v.  Reynolds  (Tex. 

Civ.  App.)  190  S.  W.  601. 
"De  facto  officers."— Eureka  Fire  Hose  Co.  v. 

Furry  (Ark.)  190  S.  W.  427. 
"Default    judgment."— Munroe     v.     Dougherty 

(Mo.  App.)     190  S.  W.  1022. 
'.'Deliberately."— State  v.  Bobbst  (Mo.)  190  a 

W.  267. 
"Dependency."— Smith  v.  Pryor  (Mo.  App.)  190 

aw.  69. 
"Dependent."— Smith  v.  Pryor  (Mo.  App.)  100 

S.  W:  69. 
"Direct  damages."- McKibbin  v.  Pierce  (Tex. 

Civ.  App.)  190  S.  W.  1149. 
"Diatinct."- Lang  v.   CoUins   (Tex.   Civ.   App.) 

190  S    W   784 
"Dower."— First  Nat  Bank  v.  Kirby  (Mo.)  190 

S.  W.  597. 
"Easement."- Callan  v.  Walters  (Tex.  CSv.  App.) 

190  S.  W.  829. 
"Engaged  in  interstate  commerce."— Cincinnati, 

N.  O.  &  T.  P.  Ry.  Co.  v.  Hansford  (Ky.)  190 

S.  W.  600;  Dowell  v.  Wabash  Ry.  Co.  (Mo. 

App.)   100   8.   W.   939;    Dunn  v.  Missouri 

Pac  By.  Co.,  Id.  966. 
"Estate."— St  Louis  Southwestern  Ry.  Co.  of 

Texas  v.  Smitha  (Tex.  Civ.  App.)  190  S.  W. 

237. 
"Etc."— Morton  v.  Young  (Ky.)  190  8.  W.  1090. 
"ESipectanqy."— Johnson   v.    Breeding    (Tenu.) 

190  S.  W.  545. 
"Fellow    servant"— Allen   v.    Quercos   Lumber 

Co.  (Mo.  App.)  190  S.  W.  86. 
"Final  judgment''— First  Nat  Bank  v.  Herrell 

(Tex.  Civ.  App.)  190  S.  W.  797. 
"Find."- State,  on  Inf.  of  Barker,  v.  Crandall 

(Mo.)  190  S.  W.  880. 
"Forcibly."— Maggard  v.   Commonwealth   (Ky.) 

190  S.  W.  666. 
"Fund."— Burdine  v.  White  (Ky.)  190  8.  W. 

687. 


"Fund  in  court"— Burdine  v.  White  (Ky.)  190 

S.  W.  687. 
"Good  marketable  title."— Nelson  v.  Butler  (Tex. 

Civ.  App.)  190  8.  W.  811, 
"Goods  and  chattels."— Earhart  v.  Agnew  (Tex. 

av.  App.)  100  S.  W.  1140. 
"Qnard  rafl.**- Bowman  v.  Wabash  R.  Co.  (Mo.) 

190  S   W   579 
"Heirs."— Matlack"  v.  Kline  (Mo.  App.)  190  S. 

W.  408 ;   BriggB  V.  McBride  (Tex.  Civ.  App.) 

190  S.  W.  1123. 
"Interstate  commerce." — Reynolds  v.  St.  Louis 

S.  W.  Ry.  Co.  (Ma  App.)  190  S.  W.  423; 

Collier  V.  Wabash  R.  Ca  (Mo.  App.)  190  8. 

W.  969. 
"Invitee."— Spain  v.  St.  Louis  &  8.  F.  R.  Co. 

(Mo.  App.)  190  8.  W.  358. 
"Issue."— Berglar  v.  University  City  (Mo.  App.) 

190  8.  W.  620. 
"Keep   for   another."— State   v.    Leonard    (Mo. 

App.)  190  S.  W.  957. 
"Licensee."— Dunacomb  v.  Lusk  (Mo.  App.)  190 

8.  W.  397. 
"Manslaughter    in    fourth    degree."— State    v. 

Fletcher  (Mo.)  190  8.  W.  317. 
"Material     allegations."— Luscher    v.     Julian's 

Adm'r  (Ky.)  190  S.  W.  692. 
"Merely."— Twist  v.  MuUinU  (Ark.)  190  8.  W. 

861. 
"Notice."— Burdine  ▼.  White  (Ky.)  190  8.  W. 

687. 
"Notice  specifyingthe  fund."— Burdine  v.  White 

(Ky.)  190  STW.  687. 
"Offlcial  misconduct."— State,  on  Inf.  of  Bark- 
er, V.  Crandall  (Mo.)  100  S.  W.  889. 
"Offseta."— Umg  ▼.  ColUns  (Tex.  Civ.  App.)  190 

8.  W.  784. 
"Ordinary   care."— Louisville  &  N.   R.   Co.  v. 

Perry's  Adm'r  (Ky.)  190  8,  W.  1064. 
"Other  cause."- Bums  v.  Bums  (Ky.)  190  8. 

W.  683. 
"Owner."— Ogbum  Gravel  Co.  v.  Watson  <3o. 

(Tex.  Civ.  App.)  190  S.  W.  205. 
"Particular  nature  of  claims."— Lang  v.  Collins 

(Tex.  Civ.  App.)  190  S.  W.  784. 
"Permit."— Perkins  v.  State  (Tex.  Cr.  App.)  190 

s.  w.  ]«a 

"Practiro."— State  v.  Keet  (Mo.)  190  8.  W.  673. 
"Proceeding  of  any  kind." — City  of  Greenfield 

V.  Farmer  (Mo.  App.)  100  S.  W.  406. 
"Promoter."— Van  Zandt  v.  8t  Louis  Wholesale 

Grocer  Co.  (Mo.  App.)  190  8.  W.  1050. 
"Property  tax  payer."— Lane  v.  Herring  (Tex. 

Civ.  App.)  190  S.  W.  77& 
"Proviso."- Riley  Pennsylvania  Oil  Co.  v.  Sym- 

monds  (Mo.  App.)  190  S.  W.  1038. 
"Proximate    cause."— Bootmcm   v.   Lusk    (Mo. 

App.)  190  8.  W.  414. 
"PubUc  charity."— Vogt  ▼.  Oty  of  Lonisville 

(Ky.)  190  8.  W.  6^. 
"Public  highway."— State  ex  reL  McWiUiams  v. 

Little  River  Drainage  Diet  (Mo.)  190  S.  W. 
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"Quarrelsome."— State  ▼.  Fletcher  (Mo.)  190  8. 

W.  317. 
"Rash."— State  v.  Fletcher   (Mo.)   100  S.  W. 

317. 
"Record."— Kentucky  Traction  &  Terminal  Ca 

V.  Grimes  (Ky.)  190  S.  W.  129. 
"Renunciation  of  a  contract"— Leonard  v.  Ken-- 

dall  (Tex.  Civ.  App.)  190  8.  W.  786. 
"Residence."— Goben  v.  Murrell  (Mo.  App.)  190 

8  W  986  •■I-/      ^ 

"8ale."-^State  v.  Leonard  (Ma  App.)  190  S.  W. 

957. 
"Sudden  affray." — Cavanangh  v.  Cbmmonwealth 

(Ky.)  190  S.  W.  123. 
"Surety."— Flu  hart    v.    W.    T.    Rawleigh    Ca 

(Ark.)  190  S.  W.  118. 
"Taking  property."— Gallahar  y.  Whitley  (Tex. 

Civ.  App.)  190  S.  W.  757. 
"Then  and  there."- State  v.  Taylor  (Mo.)  190 

S.  W.  330. 
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"Transcript  of  evidence."— Broadway  &  New- 
port Bridge  Co.  v.  Common wealtii  (Ky.)  190 
S.  W.  715. 

"Transportation."— Chicago,  R.  I.  &  G.  Ry.  Co. 
▼.  Whaley  (Tex.  Civ.  App.)  100  S.  W.  833. 

"Trespasser."— Spain  v.  St  Louis  &  S.  F.  R. 
Co.  (Mo.  App.)  190  S.  W.  358. 

"Turbulent."— State  v.  Fletclier  (fio.)  190  S. 
W.  317. 

"Undue  influence."— Beard  v.  Beard  (Ky.)  190 
S.  W.  703. 

"Violent."— State  v.  Fletcher  (Mo.)  190  S.  W. 
317. 

"Wanton."— Flynn  v.  St.  Louis  Southwestern 
Ry.  Co.  (Mo.  App.)  190  S.  W.  371. 

"Work  of  neceasito."— McAfee  v.  Commonwealth 


(Ky.)  190  S.  W.  671 
Vounding." — f" 
W.  317. 


Wounding."— State  v.  Fletcher  (Mo.)   190  S. 


"Writing."— American  Union  Trust  Co.  v.  Nev- 
er Break  Range  Co.  (Mo.  App.)  190  S.  W. 
1045. 


"Written."— American  Union  Triiat  Co.  v.  Nev- 
er Break  Range  Co.  (Mo.  App.)  190  S.  W. 
1045. 

WORK  AND  UBOR. 

See  Mechanics'  Liens. 

WORKMEN'S   COMPENSATION   ACT. 

See  Master  and  Servant,  «=>351, 

WRITS. 

See  Attachment;  Execution;  Garnishment; 
Habeas  Corpus;  Injunction;  Mandamus; 
Process;  Prohibition;  Quo  Warranto;  Re- 
plevin ;    Sequestration. 

WRONGFUL  DEATH. 

See  Death,  <8=>32-09. 
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